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U.S. Equal Employment Opportunity Commission 
Office of Legal Counsel 

NOV - 7 ?n13 

Re: FOIA No.: 820-2013-187597 

131 M Street NE 
Washington, DC 20507 

(202) 663-4500 
(202) 663-7026 TTY 
(202) 663-4679 FAX 

Your Freedom of Information Act (FOIA) request, received in this office on August 30, 2013 has been 
processed. Our search began on August 30, 2013. All agency records in creation as of August 30, 2013 
are within the scope of the EEOC's search for responsive records. 

In your request you asked for the EEOC No Fear Act data broken down by Federal Agency for the past 
three years. Your request is granted. 

Please keep in mind that EEOC is currently a paper based agency. The Office of Federal Operations 
records were not collected in a database or spreadsheet as you may have presumed. 

You will receive by email the following records: 

2010 No Fear Act Reports- 83 pdf documents 
2011 No Fear Act Reports - 80 pdf documents 
2012 No Fear Act Reports - 70 pdf documents 

We hope this information is helpful to you. 

Sincerely, 

·Stepha . 1 D. Garner 
Assist Legal Counsel FOIA Programs 
(202) 663-4634 
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NO FEAR ACT DATA 2010 



nkFICE OF THE UNDER SECRETARY OF DEFENSE fr 4000 DEFENSE PENTAGON 
WASHINGTON, D.C. 20301-4000 

MAR 2 9 2011 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Ms. Berrien: 
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Enclosed please find a compilation of Fiscal Year 2010 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management (OPM) at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

, We did not receive a report from the Department of the Army and will submit that 
compop.ent's report to you under separate cover as soon as possible. 

\ 

If you have any questions about this submission or require more information, please 
contact Ms. Marilee Perkal at 703.571.9337 or at marilee.perkal@osd.mil. 

• 

Enclosure: 
As stated 

Sincerely, 

arrett, CAPT, USN 
Deputy Director 
Office of Diversity Management and 

Equal Opportunity 
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Component:   
 

• Army & Air Force Exchange Service (AAFES) 
• Army (ARMY) 
• Business Transformation Agency (BTA) 
• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DFAS) 
• Defense Human Resources Activity (DHRA) 
• Defense Intelligence Agency (DIA) 
• Defense Information Systems Agency (DISA) 
• Defense Logistics Agency (DLA) 
• Defense Media Activity (DMA) 
• Department of Defense Education Activity (DoDEA) 
• Department of Defense Inspector General (DoDIG) 
• Defense Security Service (DSS) 
• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
• Missile Defense Agency (MDA) 
• National Geospatial-Intelligence Agency (NGA) 
• National Security Agency (NSA) 
• TRICARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services University of the Health Sciences (USUHS) 
• Washington Headquarters Services (WHS) 
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NO FEAR Act Notice 
 
    On May 15, 2002, Congress enacted the ``Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002,'' which is now known as the No FEAR Act. One 
purpose of the Act is to ``require that Federal agencies be accountable for violations of 
antidiscrimination and whistleblower protection laws.'' Public Law 107-174, Summary. In support 
of this purpose, Congress found that ``agencies cannot be run effectively if those agencies 
practice or tolerate discrimination.'' Public Law 107-174, Title I, General Provisions, section 
101(1). 
 
    The Act also requires Federal agencies to provide this notice to Federal employees, former 
Federal employees and applicants for Federal employment to inform you of the rights and 
protections available to you under Federal antidiscrimination and whistleblower protection laws. 
 
Antidiscrimination Laws 
 
    As a Federal agency, AAFES cannot discriminate against an employee, former employee, or 
applicant with respect to the terms, conditions or privileges of employment on the basis of race, 
color, religion, sex, national origin, age, or disability (physical and mental). Discrimination on 
these bases is prohibited by one or more of the following statutes: 10 U.S.C. 1587, 29 U.S.C. 
206(d), 29 U.S.C. 631, 29 U.S.C. 633a, 29 U.S.C. 791, and 42 U.S.C. 2000e-16.  If you believe 
that you have been the victim of unlawful discrimination on the basis of race, color, religion, sex 
(including pregnancy), national origin disability, or genetic information, you must contact an 
AAFES Equal Employment Opportunity (EEO) counselor within 45 calendar days of the alleged 
discriminatory action, or, in the case of a personnel action, within 45 calendar days of the 
effective date of the action, before you can file a formal complaint of discrimination with AAFES. 
Names of AAFES EEO Counselors are on posters located on or near employee bulletin boards 
in AAFES facilities, or contact the nearest AAFES Human Resources Office. If you believe you 
have been discriminated against because of your sexual orientation, perceived sexual 
orientation or status as a parent, you must contact an AAFES EEO counselor; however, if you 
are a current employee covered by a collective bargaining agreement, you must contact your 
local union representative. If you believe that you have been the victim of unlawful 
discrimination on the basis of age, you must either contact an AAFES EEO counselor as noted 
above or give notice of intent to sue to the Equal Employment Opportunity Commission (EEOC) 
within 180 calendar days of the alleged discriminatory action.  
 
Whistleblower Protection Laws 
 
     An AAFES employee with authority to take, direct others to take, recommend or approve any 
personnel action must not use that authority to take or fail to take, or threaten to take or fail to 
take, a personnel action against an employee or applicant because of disclosure of information 
by that individual that is reasonably believed to evidence violations of law, rule or regulation; 
gross mismanagement; gross waste of funds; an abuse of authority; or a substantial and 
specific danger to public health or safety, unless disclosure of such information is specifically 
prohibited by law and such information is specifically required by Executive order to be kept 
secret in the interest of national defense or the conduct of foreign affairs. 
 
     Retaliation against an employee or applicant for making a protected disclosure is prohibited 
by 10 U.S.C. 1587. If you believe that you have been the victim of whistleblower retaliation, you 
may file a complaint with the Department of Defense (DoD) Hotline. You can either file 



complaints by phone (1-800-424-9098 or 202-693-5080, or DSN 223-5080) or by letter 
addressed to: DoD HOTLINE Program, The Pentagon, Washington, D.C. 20301-1155.  
 
Retaliation for Engaging in Protected Activity 
 
    AAFES cannot retaliate against an employee, former employee, or applicant because that 
individual exercises his or her rights under any of the Federal antidiscrimination or whistleblower 
protection laws listed above. If you believe that you are the victim of retaliation for engaging in 
protected activity, you must follow, as appropriate, the procedures described in the 
Antidiscrimination Laws and Whistleblower Protection Laws sections or, if applicable, the 
administrative or negotiated grievance procedures in order to pursue any legal remedy. 
 
Disciplinary Actions 
 
    Under the existing laws, AAFES retains the right, where appropriate, to discipline an AAFES 
employee for conduct that is inconsistent with Federal Antidiscrimination and Whistleblower 
Protection Laws up to and including removal. Nothing in the No FEAR Act alters existing laws or 
permits an agency to take unfounded disciplinary action against an AAFES employee or to 
violate the procedural rights of an AAFES employee who has been accused of discrimination 
 
Additional Information 
 
    For further information regarding the No FEAR Act regulations, refer to 5 CFR part 724, as 
well as the AAFES’ Human Resources Office, AAFES EEO Office, AAFES Inspector General, 
or AAFES Office of General Counsel. Additional information regarding Federal 
antidiscrimination, whistleblower protection and retaliation laws can be found at the EEOC Web 
site--http://www.eeoc.gov. 
 
Existing Rights Unchanged 
 
    Pursuant to section 205 of the No FEAR Act, neither the Act nor this notice creates, expands 
or reduces any rights otherwise available to any employee, former employee or applicant under 
the laws of the United States, including the provisions of law specified in 10 U.S.C. 1587. 
 

 

 

 

 

 

Complaint Activity 2010 2009 2008 2007 2006 
Number of Formal Complaints Filed 112 109 103 112 135 

Number of Individuals that Filed Complaints 106 104 97 105 128 

Number of Individuals who Filed two or more Complaints 6 5 6 6 7 

http://frwebgate.access.gpo.gov/cgi-bin/leaving.cgi?from=leavingFR.html&log=linklog&to=http://www.eeoc.gov


      
Complaints filed by Basis 2010 2009 2008 2007 2006 
Race 48 28 42 40 51 

Color 9 1 8 5 9 

Religion 7 1 3 1 4 

National Origin 19 9 12 17 34 

Sex (including complaints filed under Equal Pay Act) 17 18 29 35 38 

Disability 33 12 20 20 28 

Age 25 26 16 21 25 

Reprisal 33 22 35 29 34 

      
Complaints by Issue 2010 2009 2008 2007 2006 
Appointment/Hire 2 0 1 2 7 

Assignment of Duties 11 7 8 5 13 

Awards 2 2 4 3 1 

Conversion to Full-time 0 0 0 0 0 

      Disciplinary Action 17 17 23 27 28 

 Demotion 0 0 1 1 3 

 Reprimand 7 6 9 13 6 

 Suspension 5 5 5 4 10 

 Removal 0 0 0 0 0 

 Counseling 5 6 8 9 9 

      Duty Hours 4 2 8 8 11 

Evaluation Appraisal 9 8 8 17 16 

Examination/Test 0 0 0 0 0 

      Harassment 52 41 50 38 31 

 Non-sexual 48 35 44 32 28 

 Sexual 4 6 6 6 3 

      Medical Examination 0 0 0 0 0 

Pay Including Overtime 7 8 7 2 2 

Promotion/Non-Selection 20 12 14 14 15 

      Reassignment 17 6 8 7 7 

 Denied 8 2 2 1 7 

 Directed 9 4 6 6 0 

      



Average Length of Time  2010 2009 2008 2007 2006 
taken to complete investigation and final action by Agency 

    All Complaints for any length of time during fiscal year 270.36 335.58 301.18 315.20 275.28 

Complaints where a hearing was not requested 329.73 373.87 377.04 328.05 387.90 

Complaints where a hearing was requested 656.14 673.20 615.61 581.30 590.97 

      

 
2010 2009 2008 2007 2006 

Complaints Dismissed by Agency 37 16 25 21 33 

Average days pending prior to dismissal 104.49 105.81 88.96 74.81 87.33 

      

 
2010 2009 2008 2007 2006 

Number of Complaints Withdrawn by Complainants  14 9 11 10 11 

(ADR and Non-ADR) 
     

      

      
Total Final Agency Actions 2010 2009 2008 2007 2006 
Finding Discrimination 

     Total Number Finding 1 1 0 0 0 

Without Hearing 0 0 0 0 0 

 Percentage 0 0 0 0 0 

With Hearing 1 1 0 0 0 

 Percentage 100% 100% 0 0 0 

            

      Number of Final Agency 
Actions 2010 2009 2008 2007 2006 
Finding Discrimination based on basis 

     Race 0 0 0 0 0 

Color 0 0 0 0 0 

Religion 0 0 0 0 0 

National Origin 0 0 0 0 0 

Sex (including compaints filed under Equal Pay Act) 1 0 0 0 0 

Disability 0 1 0 0 0 

Age 0 0 0 0 0 

Reprisal 0 0 0 0 0 

      

      



Number of Final Agency 
Actions 2010 2009 2008 2007 2006 
Finding Discrimination based on issue with hearing 

     Appointment/Hire 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 

Awards 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 

Disciplinary Action 0 0 0 0 0 

 Demotion 0 0 0 0 0 

 Reprimand 0 0 0 0 0 

 Suspension 0 0 0 0 0 

 Removal 0 0 0 0 0 

 Counseling 0 0 0 0 0 

Duty Hours 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 

Examination/Test 0 0 0 0 0 

Harassment 0 0 0 0 0 

 Non-sexual 0 0 0 0 0 

 Sexual 0 0 0 0 0 

Mediacal Examination 0 1 0 0 0 

Pay Including Overtime 0 0 0 0 0 

Promotion/Non-selection 0 0 0 0 0 

Reassignment 0 0 0 0 0 

 Denied 0 0 0 0 0 

 Directed 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 

Reinstatement 0 0 0 0 0 

Retirement 0 0 0 0 0 

Termination 1 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 

      

      

      

      

      

      

      

      

      

      



Number of Final Agency 
Actions 2010 2009 2008 2007 2006 
Finding Discrimination based on issue without hearing: 0 0 0 0 0 

Pending Complaints 2010 2009 2008 2007 2006 
Total Complaints Pending 84 104 76 96 103 

Pending Acknowledgement 0 0 0 0 0 

Pending Investigation 39 54 45 47 61 

Pending in Hearings 40 45 28 25 36 

Pending Final Agency Action 5 5 3 18 6 

      
Investigation Completed 2010 2009 2008 2007 2006 
Timely 29 29 15 16 32 

Untimely 39 28 36 53 49 

      
EEOC MD 715 2010 2009 2008 2007 2006 
Total Number of Associates 35512 35409 35277 34269 36504 

Percentage of Males 36.68 36.37 35.70 35.86 35.85 

Percentage of Females 63.32 64.30 61.14 64.15 64.10 

      
Race/Ethnicity of Workforce  2010 2009 2008 2007 2006 
by Percentage 

     Hispanic or Latino 14.89 14.71 14.20 12.96 12.80 

White 40.09 40.04 39.72 42.22 49.90 

Black or African American 26.76 26.95 27.47 28.43 29.50 

Asian 10.45 10.68 10.69 11.05 11.20 

Native Pacific Islander 2.77 2.66 2.77 2.18 1.90 

Native American Indian 0.73 0.79 0.83 0.80 0.70 

Two or more races 4.32 4.17 4.32 2.36 0.90 

      

      

      

      

      

      

      

      

      

      



Pay Bands 
     

 
2010 2009 2008 2007 2006 

PB3 4271 4285 4213 4090 4123 

Male 27.21 25.76 26.44 26.53 26.70 

Female 72.79 74.24 73.56 73.47 69.70 

      Hispanic or Latino 12.71 12.23 12.72 11.42 11.20 

White 44.04 44.67 44.84 48.09 49.90 

Black or African American 27.37 27.31 26.75 27.85 27.00 

Asian 8.75 8.82 8.81 10.10 9.60 

Native Pacific Islander 2.11 1.91 1.99 1.54 1.50 

Native American Indian 0.72 0.72 0.76 0.78 0.90 

Two or more races 4.30 4.34 4.13 0.22 0.00 

      

      

 
2010 2009 2008 2007 2006 

PB4 2708 2568 2437 2182 2122 

Male 41.65 42.56 41.69 42.48 43.60 

Female 58.35 57.44 58.31 57.52 56.40 

      Hispanic or Latino 11.81 11.49 11.33 9.81 9.30 

White 54.21 56.07 56.75 61.23 62.30 

Black or African American 20.75 19.90 19.86 19.57 19.60 

Asian 7.31 6.62 6.07 6.88 6.60 

Native Pacific Islander 1.15 1.05 1.11 1.10 1.10 

Native American Indian 0.56 0.55 0.78 1.28 1.10 

Two or more races 4.21 4.32 4.10 0.18 0.00 

      

 
2010 2009 2008 2007 2006 

PB5 682.00 665.00 649.00 633.00 587.00 

Male 64.52 64.96 64.56 65.25 65.40 

Female 35.48 35.06 35.44 34.75 34.60 

      Hispanic or Latino 7.48 8.12 8.32 7.11 7.00 

White 73.31 73.08 73.19 77.73 77.00 

Black or African American 8.94 8.72 8.63 8.21 8.70 

Asian 4.40 4.81 4.78 4.58 5.10 

Native Pacific Islander 0.30 0.30 0.62 0.79 0.50 

Native American Indian 0.88 1.51 1.39 1.42 1.50 

Two or more races 4.69 3.46 3.07 0.16 0.20 



      

 
2010 2009 2008 2007 2006 

PB6 14 14 14 14 14 

Male 85.71 85.71 78.58 78.58 71.40 

Female 14.29 14.29 21.42 21.42 28.60 

      Hispanic or Latino 7.14 7.14 7.14 0.00 0.00 

White 78.58 78.58 78.58 78.58 85.70 

Black or African American 7.14 7.14 7.14 7.14 0.00 

Asian 7.14 7.14 0.00 7.14 0.00 

Native Pacific Islander 0.00 0.00 0.00 0.00 7.70 

Native American Indian 0.00 0.00 7.14 7.14 7.70 

Two or more races 0.00 7.14 0.00 7.10 0.00 

      

      

      

      

      

      

 
2010 2009 2008 2007 2006 

Hourly Paid Associates 27835 27877 27964 27350 29658 

Male 36.95 36.72 35.89 36.02 35.90 

Female 63.05 63.28 64.11 63.98 64 

      Hispanic or Latino 15.71 15.55 14.81 13.59 13.40 

White 37.28 37.04 36.67 38.98 39.80 

Black or African American 27.69 27.98 28.69 29.70 31.00 

Asian 11.16 11.48 11.51 11.68 11.90 

Native Pacific Islander 3.08 2.98 3.08 2.40 2.10 

Native American Indian 0.74 0.81 0.83 0.75 0.70 

Two or more races 4.34 4.16 4.41 2.90 1.10 

      

 
2010 2009 2008 2007 2006 

Associates with Disabilities 3445 3272 3114 2492 2597 

Associates with Disabilities 9.70 9.24 8.83 7.27 7.23 

Associates with Targeted Disabilities 2.39 2.27 2.00 1.62 1.65 
 

 



 



AMERICAN BATTLE MONUMENTS COMMISSION 

Established by Congress 1923 

Courthouse Plaza II, Suite 500 
2300 Clarendon Boulevard 
Arlington, YA 22201-3367 

April 15, 2011 

The Honorable Jacqueline A. Berrien 
Chair 
U.S. Equal Employment OpportL1nity Commission 
1801 L. Street, NW 
Washington, DC 20507 

Dear Madam Chair: 

Pursuant to Title II, Section 203, of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), I am pleased to submit the 
American Battle Monuments Commission (ABMC) Annual Report for Fiscal Year 2010. 

The report contains data and analysis of equal employment opportunity 
complaints filed with ABMC during the fiscal year ending September 30, 2010. 

It is the law of this nation and the policy of ABMC to prohibit discrimination in 
the workplace. ABMC is committed to maintaining an environment that provides for 
equal employment opportunity for its employees and applicants for employment. 

Most r~~~/~7 . " // 

~//14 / /',;/#~ 
,fa:mo~d J. Wollman 

Deputy Secretary 

·,-~ 
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Annual Report for Fiscal Year 2010 
Under the 

Notification and l?ederal Employee Antidiscrimination 
And Retaliation Act of 2002 

Report Prepared for: 
Speaker of the House of Representatives 

PresidEnt Pro Tempore of the Senate 
Senate Committee on Homeland Security and Government Affairs 

House Committee on Oversight and Government Reform 
Senate Health, Education, Labor, and Pensions Committee 

House Education and Labor Committee 
Equal Emplloyment Opportunity Commission 

Attorney General 

Report Submitted by: 

American Hattie Monuments Commission 
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A. Introduction 

This report is prepared in ae<:ordance with the requirements of Title II, Section 203, of 
the Notification and Federal Employee Antidiscrimination and Retaliation Act of2002. The Act 
requires federal agencies to submit an annual report to the Speaker of the House of 
Representatives, President Pro TemJore of the Senate, Senate Committee on Homeland Security 
and Government Affairs, House Committee on Oversight and Government Reform, Senate 
Health, Education, Labor, and Pensions Commi1tee, House Education and Labor Committee, 
Equal Employment Opportunity Commission, and the Department of Justice. 

The Act holds federal agencies accountable for violations of antidiscrimination and 
whistleblower protection laws relating to federal employment. The report contains data and 
analysis concerning equal employm~nt opportunity complaints filed with ABMC during Fiscal 
Year 2010. 

It is the law of this nation and the policy of ABMC to prohibit discrimination in the 
workplace. ABMC is committed to maintaining an environment that provides equal employment 
opportunity for its approximately 70 U.S. Civil Service employees as well as applicants for 
employment. 

B. Federal Cases Arising Under the Federal Antidiscrimination or Whistleblower 
Laws 

l. The number of Federal Court Cases Pending or Resolved in FY 2010: 

ABMC had no federal court cases arising under the Federal Antidiscrimination or 
Whistleblower Laws in FY 2010. 

Table 1: Federal Court Cases Pendin!! or Resolved in FY 2010, bv Statue 
Title VII of the Civil Rights Act of 1964 0 
Age Discrimination in Em12loyment Act of 1967 0 
Rehabilitation Act of 1973 0 
Whistleblower Protection Act 0 
Equal Pay Act 0 

2. Status or Disposition JfFederal Court Cases Including the Amount of Money 
Required to be Reimbursed to the Judgment Fund and Any Budget Adjustments 
Relating to the Judgment Fund: 

ABMC had no federal. court cases in FY 2010. 
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C. Employees Disciplined for Conduct Inconsistent with Federal Antidiscrimination or 
Whistleblower Laws 

I. Employees Disciplined in Connection with Federal Court Cases: 

No ABMC employees were disciplined in connection with federal court cases in 
FY20IO. 

2. Employees Disciplined in Administrative Cases: 

No ABMC employees were disciplined in administrative cases in FY 2010. 

D. Final Year-End No FEAR Act Data for Fiscal Year 2010 

Final Year-End No FEAR Act data for FY 2010 is attached as Appendix I. 

E. ABMC Discipline Policy for Conduct Inconsistent with Federal Antidiscrimination 
or Whistleblower Laws 

ABMC is committed to maintaining a workplace that promotes productivity and 
professionalism and an environment that protects the dignity of all of its workers. ABMC has 
issued policy statements which are periodically sent to all of its employees. The statements 
provide that any harassment of ABMC employees, sexual or non-sexual, is expressly prohibited 
and will not be tolerated. Further, they state that employees who engage in discriminatory or 
harassing behavior will be subject to appropriate corrective action, up to and including dismissal 
from service, if allegations are substantiated. 

F, Data Analysis 

During FY 2010, one ABMC employee filed a complaint of discrimination. This 
represents a 100% increase in formal complaints, compared with none being filed in the previous 
fiscal year. It also reflects a 100% increase in the number of people filing complaints. There 
were no repeat filers in FY 2010. 

The FY 20 l 0 data reveals that the lead issue for the formal complaint was 
promotion/non-selection (the issue was raised twice in the complaint), and the next most 
prominent issue was assignment of duties. The FY 2010 data reveals that the bases for the 
formal complaint were sex and age. 

I. Trends 

The number of complainants increased from FY 2009 to 2010 when one 
complaint was filed based on sex and age. This represents a 100% increase in complaints 
over the previous fiscal year. Additional data is required to determine whether a trend 
exists, as an increase of zero to one complaint is not statistically significant. 
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2. Causal Analysis 

Although there was an overall increase in the number of complaints from the 
previous year, the complaint was not substantiated and no discrimination was found. 
Accordingly, no causal analysis is possible. 

3. Knowledge Gained 

As there was only a single complaint, and the investigation revealed compliance 
with OPM and Agency policy, there is li1tle knowledge to be gained from this complaint. 

4. Actions Planned to Improve the ABMC EEO Program 

ABMC continues to work to improve its EEO Program. For FY 2010, the EEO 
Office and the Human Resources and Administration Directorate collaborated in the 
preparation of the Agency's :;econd EEOC MD-715 report. 

The Director of EEO will meet with the Director of Human Resources and 
Administration during this fi:;cal year to discuss integrating the model EEO Program 
essential elements into the implementation of the performance management program that 
will include enhancements to measure and evaluate commitmen1 to Agency EEO policies 
and principles. 

In addition, ABMC will use the recommendations presented in the September 16, 
2010 EEOC review to further implement best practices to ensure adherence to Model 
EEO principles. 

G. No FEAR Act Training Pim~ 

No FEAR Act training will b•: updated annually and provided continuously on the 
ABMC intranet. Current AB\1C staff will complete the training by May 31" bi-annually, 
and new employees will be required to complete the course within 90 days of 
appointment. 

The training provides a review of the Notification and Federal Employees Anti
discrimination and Retaliation Act of 2002 (No FEAR Act), and OPM regulations in 5 
CFR Part 724, which require that agencies provide training to all of their employees 

regarding the rights and remedies under foderal anti-discrimination, whistleblower, and 

retaliation laws. 

APPENDICES: 

I. Final Year-End No FEAR Act Data for FY 2010 
2. EEO and Diversity Policy Statements, dated March 1, 2011 
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AMERICAN BATTLE MONUMENTS COMMISSION 

Final FY 2010 Equal Employment Opportunity Data 
Posted Pursuant to the No FEAR Act: Internal Complaint Activity 

As of September 30, 20 I 0 - End of the Fourth Quarter FY 20 I 0 

29 CFR, 1614. 704 (a) - (c) 

Complaint Activity 
2005 2006 2007 2008 2009 

Number of Complaints Filed 0 0 I I 0 
Number of Complaints 0 0 I I 0 
Repeat Filers 0 0 1 I 0 

Complaint by Basis 
Note: Complaints can be filed alleging multiple 2005 2006 2007 2008 2009 
bases. The sum of the bases may not equal total 
comolaints filed. 

Race 0 0 0 0 0 
Color 0 0 0 0 0 
Religion 0 0 0 0 0 
Reprisal 0 0 0 I 0 
Sex 0 0 I I 0 
National Origin 0 0 0 0 0 
Disability 0 0 0 0 0 
Age 0 0 0 0 0 
Other 0 0 0 0 0 
*Same Complainant 0 0 0 I 0 

Appendix 1 
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2010 

1 
I 
0 

2010 

0 
0 
0 
0 
I 
0 
0 
I 
0 
I 
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Complaint by Issue 
2005 2006 2007 2008 2009 2010 

Aooointments/Hire 0 0 1 0 0 0 
Asshmment of Duties 0 0 1 1 0 I 
Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 
Removal 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

DutvHours 0 0 0 0 0 0 
Evaluation Aooraisal 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 
Non-Sexual 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 2 

Denied 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/conditions of Employment 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 
Training 0 0 0 0 0 0 
Other 0 0 0 0 0 0 
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Processing Time 
2005 2006 2007 2008 2009 2010 

Complaints pending (for any length of 
time) during fiscal year 
Average number of days in investigation 0 0 53 51 0 61 
stage 
Average number of days in final action 0 0 60 0 0 0 
stage 
Complaints pending (for any length of 
time) during fiscal year where hearing 
was requested 
Average number of days in investigation 0 0 0 0 0 0 
stage 
Average number of days pending a 0 0 0 0 0 0 
hearing 
Complaints pending (for any length of 
time) during fiscal year where hearing 
was not requested 
Average number of days in investigation 0 0 0 0 0 0 
for 
Average number of days in final action 0 0 0 0 0 0 
stage 

Complaint Dismissed by Agency 
2005 2006 2007 2008 2009 2010 

Total Complaints Dismissed by Agency 0 0 0 0 0 0 
Average days pending prior to dismissal 0 0 0 0 0 0 
Complaints Withdrawn by 
Complainants 
Total Complaints Withdrawn by 0 0 I I 0 0 
Complainants 

Total Final Actions Finding 
Discrimination 2005 2006 2007 2008 2009 2010 

# % # % # o/c # % # % # % 
Total Number of Findings 0 0 0 0 0 0 0 0 0 0 0 0 
Average days pending prior to dismissal 0 0 0 0 0 0 0 0 0 0 0 0 
Without Hear 0 0 0 0 0 0 0 0 0 0 0 0 
With Hear 0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 
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Findings of Discrimination 
Rendered by Basis 2005 2006 2007 2008 2009 2010 

# % # % # % # % # % # % 
Total Number of Findines 
Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 () 0 0 0 0 0 
National Origin 0 0 0 0 0 0 () 0 0 0 0 0 
Age 0 0 0 0 0 0 () 0 0 0 0 0 
Disability () 0 0 0 0 0 () 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 () 0 0 0 0 0 
Findines After Hearin!! 
Race 0 0 0 0 0 0 () 0 0 0 () 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 
Reorisal 0 0 0 0 0 0 0 () 0 0 () 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 () 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 
Findines Without Hearine 
Race 0 () 0 0 0 0 0 0 0 0 0 0 
Color 0 () 0 0 0 0 0 0 0 0 0 0 
Religion () () 0 0 0 0 0 0 0 0 0 () 

Reprisal 0 () 0 0 0 0 0 0 0 0 () 0 
Sex 0 () 0 0 0 0 0 0 0 0 0 0 
National Origin 0 () 0 0 0 0 0 0 0 0 0 0 
Age o. (I 0 0 0 0 0 0 0 0 0 0 
Disability 0 (I 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 (I 0 0 0 0 0 0 0 0 0 0 
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Findings of Discrimination 
Rendered by Issue -1 2005 2006 2007 2008 2009 2010 

# % # % # % # % # % # % 
TOT AL NUMBER OF FINDINGS 
Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinarv Action 
Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 
Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 
Non-sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reassignment 
Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 
Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 
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Findings of Discrimination 
Rendered by Issue -2 2005 2006 2007 2008 2009 2010 

# % # % # % # % # % # % 
FINDINGS AFTER HEARING 
Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Discinlinarv Action 
Demotion 0 0 0 0 0 0 () 0 0 () 0 0 
Reorimand 0 0 () () 0 () () 0 0 0 0 0 
Suspension 0 0 0 () () 0 () () 0 0 0 0 
Removal 0 0 () 0 0 0 () 0 0 0 0 () 

Other 0 0 () () () 0 0 0 0 0 0 0 
Duty Hours 0 0 () 0 () 0 () 0 0 () 0 0 
Evaluation Annraisal () 0 0 () 0 () 0 0 0 0 0 0 
Examination/Test 0 0 () 0 () 0 0 () 0 0 0 0 
Harassment 
Non-sexual 0 0 () 0 () 0 0 0 0 0 0 0 
Sexual () () 0 0 () () 0 () 0 0 () () 

Medical Examination 0 () () 0 () 0 0 0 0 0 () 0 
Pay (Including Overtime) 0 0 0 () 0 () 0 () 0 () 0 0 
Promotion 0 () 0 0 () 0 0 () () 0 0 0 
Reassiitnment 
Denied () 0 0 0 0 0 () 0 0 0 0 0 
Directed 0 0 () () () 0 0 () () 0 () 0 
Reasonable Accommodation () () 0 0 0 0 () 0 0 0 () () 

Reinstatement 0 0 0 () () 0 0 0 0 0 0 0 
Retirement () () 0 () 0 0 0 0 0 0 () 0 
Termination 0 0 0 () 0 () () () 0 0 () () 

Terms/Conditions of Employment () 0 0 0 () 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 () 0 0 0 0 0 
Training 0 I) 0 0 0 0 () 0 0 0 0 0 
Other 0 I) 0 0 () 0 0 0 () 0 0 0 
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Findings of Discrimination 
Rendered by Issue -3 2005 2006 2007 2008 2009 2010 

# % # % # % # % # % # % 
FINDINGS WITHOUT HEARING 
Aooointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinarv Action 
Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 
Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 
Non-sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reassil!nment 
Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 
Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of Emoloyment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 
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Pending Complaints Filed in Previous 
Fiscal Years by Status 2005 2006 2007 2008 2009 2010 

Total Complaints from previous Fiscal 0 0 0 0 0 0 
Years 
Total Complaints 0 0 0 0 0 0 
Average number of days in final action 0 0 0 0 0 0 
stage 
Number Complaints Pendin2 
Investigations 0 0 0 0 0 0 
Average number of days pending a hearing 0 0 0 0 0 0 
Hearing 0 0 0 0 0 0 
Final Agency Action () 0 0 0 () 0 
Appeal with EEOC Office of Federal () 0 0 0 0 0 
Operations I 

Complaint Investigations 
2005 2006 2007 2008 2009 2010 

Pending Completion Where Investigation 0 0 0 0 0 0 
Exceeds Required Time 

Appendix 1 Page 8 



\ 

THE AMERICAN BATTL!' MONUMENTS COMMISSION 
Courthouse Plaza II, Suite 500 
2300 Clarendon Boulevard 
AMington, VA 22201 
.~ .... ,. 

The Honorable Jacqueline A. Berrien 
Chair 

• 

. "t 

::: 045J762063 :! "' w ..,, <C >.. (/) (.!) 
0 < :O;e::::i<( 

g- $0.61Q g~~lii 
"" ~CL-~ 0 
"" LLO ,._ 
c; 0411512011 .... g '::: 0.. 

....,. otA-orn 
""'- Mailed From 22201 ~ LL ::> 

• 

v 
U.S. Equai Employment Opportunity Commission 
1801 L. Street, NW 

' I 

Washington, DC 20507 

< < 

< 

\ << < 
"/.."".' , 

?.. 

f 
;/' -

?-v .cj.',tf' 

f, < 

1. i 1. Ill ii,, 1,1.11 ... I.'i1.11 i ,j 

': 

i 
r~ 



 



1331 F Street, NW 
Suite 1000 
Washington, DC 
20004-1111 

Voice 
202-272-0080 

TTY 
202-272-0082 

Fax 
202-272-0081 

Web 
www.access-board.gov 

U N I TED STATES ACCESS BOARD 

Thursday, May 19, 2011 

The Honorable Jacqueline A. Berrien, Chair 
U.S. Equal Employment Opportunity Commission 
1801 L Street, N.W. 
Washington, D.C. 20507 

Dear Chair Berrien: 

The Access Board submits this report to meet the requirements o f section 203 
(a) of the Notification and Federal Employee Antidiscrimination and 
Retaliation Act o f 2002 (No Fear Act). 

The Access Board is a small Federal agency wilh 28 FTE. During fiscal year 
2010, the Access Board did not have any new cases or pending cases from 
prior fiscal years arising under the provisions of law covered by paragraphs (1) 
and (2) of section 20l(a) of the No Fear Act. Based on an analysis of this 
information, the Access Board docs not plan any actions. 

Sincerely, 

~GI 
David M. Capozz~ 
Executive Directo'\\ 
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nkFICE OF THE UNDER SECRETARY OF DEFENSE fr 4000 DEFENSE PENTAGON 
WASHINGTON, D.C. 20301-4000 

MAR 2 9 2011 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Ms. Berrien: 

I 
a-

1J 
I;-.? 

D 
(.11 

Enclosed please find a compilation of Fiscal Year 2010 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management (OPM) at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

, We did not receive a report from the Department of the Army and will submit that 
compop.ent's report to you under separate cover as soon as possible. 

\ 

If you have any questions about this submission or require more information, please 
contact Ms. Marilee Perkal at 703.571.9337 or at marilee.perkal@osd.mil. 

• 

Enclosure: 
As stated 

Sincerely, 

arrett, CAPT, USN 
Deputy Director 
Office of Diversity Management and 

Equal Opportunity 
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Department of the Army No FEAR Act Report FY 2011 

I. EXECUTIVE SUMMARY 

The Department of the Army (DA) is a component within the Department of Defense 
(DoD). Army civilian employees work in a wide variety of positions and pay grades 
around the world as part of the mission of the United States Army, as described in the 
Army web site www.army.mil. During this reporting period, the position of the Deputy 
Assistant Secretary of the Army for EEO and Civil Rights became the Deputy Assistant 
Secretary of the Army for Diversity and Leadership. EEO Program Policy and 
Compliance remained intact, while serving as a foundation for developing diversity and 
inclusion strategies, initiatives and civilian workforce transformation. 

As of September 30, 2010, the Army employed 296,137 civilians as follows: 260,547 
Appropriated Fund, 28,879 Non-Appropriated Fund, and 5,711 temporary. The Army 
workforce is diverse and includes more than 527 occupational series of the 638 
occupational series in the DoD; 83% of the occupational series in DoD include Army 
employees. Geographically, Army civilian employees work in more than 2,065 General 
Services Administration locations worldwide. 

The Department of the Army fully supports the merit system and equal employment 
opportunity principles. The Department of the Army policy prohibits discrimination 
based on race, color, religion, national origin, sex, age ( 40 years and over), disability 
(mental and physical), genetic information, and reprisal for any protected activity. The 
agency is committed to affording employees their rights and protections ayailable under 
federal antidiscrimination, whistleblower protection and retaliation laws. 

II. BACKGROUND 

The Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 
("No FEAR Act"), Public Law 107-174, went into effect on October 1, 2003. The Act 
requires federal agencies to be accountable for violations of antidiscrimination and 
whistleblower protection laws and post certain statistical data relating to federal sector 
equal employment opportunity (EEO) complaints filed with the agency. 

Section 203 of the No FEAR Act requires that each federal agency submit an annual 
Report to Congress not later than 180 days after the end of each fiscal year. Agencies 
must report on the number of federal court cases arising under each of the respective 
areas of law specified in the Act in which discrimination was alleged; the status or 
disposition of cases; the amount of money required to be reimbursed; the number of 
employees disciplined; any policies implemented related to appropriate disciplinary 
actions against a federal employee who discriminated against any individual, or 
committed a prohibited personnel practice; and an analysis of the data collected with 
respect to trends, causal analysis, etc. 

Section 203 of the No FEAR Act requires federal agencies to submit annual reports to the 
Speaker of the House of Representatives, President pro tempore of the Senate, 
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Committees on Governmental Affairs of the Senate and Government Reform of the 
House of Representatives, each committee of Congress with jurisdiction relating to the 
agency, the Attorney General, the Chair of the Equal Employment Opportunity 
Commission (EEOC) and the Director of the Office of Personnel Management (OPM). 
Additionally, OPM's final regulations on the No FEAR Act on Reporting and Best 
Practices issued December 28, 2006, require agencies to provide a copy of this report to 
it. 

III. DATA REQUIRED UNDER SEC. 203 ofNOFA, Pub. L.107-174, and 
5 CFR §724.302 

1. The number of cases in federal courtpending or resolved in each fiscal year and 
arising under each of the respective provisions of the federal antidiscrimination laws and 
whistleblower protection laws applicable to them as defined in 5 C.F.R. §724.102, in 
which an employee, former employee or applicant alleged a violation{.\) of these laws, 
separating data by the provision(s) of law involved. 

As of September 30, 2010, there were 85 cases pending in federal court against the U.S. 
Army. This includes cases filed by employees in appropriated and non appropriated 
funded positions. All cases are pending judicial decisions and no reimbursement of the 
judgment fund has been ordered. 

2. (a) The status or disposition of cases described in question (1); (b) the amount of 
money required to be reimbursed to the Judgment Fund by the agency for payments as 
defined in 5 C.F.R. §724.102; (c) the amount of reimbursement to the Fund for attorney's 
fees where such fees have been separately designated. 

(a) All cases described in question 1 are pending judicial decisions; (b) In FY 10, there 
were no adverse judgments requiring reimbursement, however, there were 5 cases 
alleging matters covered by the No FEAR Act that were settled with Judgment Fund 
reimbursement; (c) the total amount ofreimbursement to the Judgment Fund as a result of 
settlements is $251,000.00. Note: the amount of attorney's fees where such fees have 
been separately designated cannot be determined. 

3. In connection with the cases identified above, the total number of employees in each 
fiscal year disciplined (reprimand, suspension without pay, reduction in grade or pay, or 
removal) and the specific nature of the disciplinary actions taken, separated by the 
provision(.!>~ of law involved. 

None. 

4. The final year-end data about discrimination complaints for each fiscal year that was 
posted in accordance with Equal Employment Opportunity Regulations 29 C.F.R. 
§§1614. 701, et seq. 

See Appendix 1. 
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5. Whether or not in connection with cases in federal court, the number of employees in 
each fiscal year disciplined in accordance with agency policy. The spectfic nature, e.g., 
reprimand, etc. of the disciplinary actions taken must be identified. 

None. 

6. A detailed description of the agency's policy for taking disciplinary action against 
federal employees for conduct that is inconsistent withfederal antidiscrimination laws 
and whistleblower protection laws or for conduct that constitutes another prohibited 
personnel practice revealed in connection with agency investigations of alleged 
violations of these laws. 

The Department of the Army administers the Management Employee Relations Programs 
and provides guidance for discipline in accordance with 5 C.F.R. Part 752. The 
following Table of Penalties is found in Army Regulations Online: AR 690-700, Chapter 
7 51. A Table of Penalties is a list of the infractions committed most frequently by 
agency employees, along with a suggested range of penalties for each. The penalties are 
graduated in severity based on whether an employee has no record of misconduct, has a 
single previous incident of documented misconduct, has two previous incidents of 
documented misconduct, etc. More serious types of misconduct have a more serious 
suggested penalty or range of penalties for a first offense than less serious types. The list 
of offenses including discrimination, harassment and sexual harassment can be found at 
the following website: 

http://www.cpol.army.mil/library/permiss/5al l l .html 

7. An analysis of the information described under paragraphs (1) through (6) (in 
conjunction with data provided to the Equal Employment Opportunity Commission in 
compliance with part 1614 of title 29 of the Code of Federal Regulations) including: 

a. an examination of trends; 
b. causal analysis; 
c. practical knowledge gained through experience; and 
d. any actions planned or taken to improve complaint or civil rights programs of 

the agency. 

See analysis in section IV below. 

8. For each fiscal year, any adjustment needed or made to the agency's budget to comply 
with its Judgment Fund reimbursement obligations incurred under the 5 C.F.R. 
§724.103. 

None. 
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9. The agency's written plan developed under 5 C.F.R. §724.203(a) to train its 
employees. 

The Army's implementation of online No FEAR Act training has been successful. Since 

the training has been initiated, the Defense Civilian Personnel Data System (DCPDS) has 
recorded that l 32k civilian employees, or an average of l 6k per year, have received No 

FEAR Act training. This figure does not include training received by other methods or 

the number of military personnel receiving this training. Future efforts to capture training 

data from other data systems has been started in order to obtain more comprehensive 

infonnation. 

Reference Appendix 2 - Memorandum dated 22 January 2008, subject: Mandatory Anti
Discrimination and Retaliation "No FEAR" Act Training 

IV. EEO Complaint Activity Analysis 

A. Trend Analysis 

There were 1,320 formal complaints filed in FY 2010 as compared to 1,207 formal 
complaints filed in FY 2009 representing an increase of 113 complaints or 9.36%. The 

top two EEO bases raised in the formal complaint process in FY 2010 were race (Black) 
and reprisal, and the top two issues were harassment (non-sexual) and promotion/non

selection, the same as in the previous two fiscal years. 

There were increases in allegations of discrimination across all EEO bases in FY 2010. 
Complaints alleging discrimination based on race increased by 80 (15.78%) from 507 in 

PY 2009 to 587 in FY 2010. Complaints alleging disability discrimination increased by 
52 (16.46%) from 316 in FY 2009 to 368 in FY 2010. Complaints alleging discrimination 

based on sex (male and female combined) increased by 40 (8.79%) from 455 in FY 2009 

to 495 in FY 2010. Complaints alleging discrimination based on color increased by 32 

(29.63%) from 108 in FY 2009 to 140 in FY 2010. Complaints alleging national origin 
discrimination increased by 23 (19.01%) from 121 in FY 2009 to 144 in FY 2010. 
Complaints alleging reprisal, age and religious discrimination had modest increases from 
FY 2009 to FY 2010of15 (3 .15%), 14 (4.40%) and 4 (11.50%), respectively. 

There was variation in the types of issues raised in formal complaints from FY 2009 and 
FY 2010. The following does not identify variation in all issues, but identifies those that 

appear most significant. Harassment (non-sexual) allegations increased by 75 (17.52%) 
from 428 in FY 2009 to 503 in FY 2010. Sexual harassment allegations increased by 12 

(24.49%) from 49 in FY 2009 by 61 in FY 2010. Although disciplinary actions overall 

increased by only 27 (7.38%) from 366 in FY 2009 to 393 in FY 2010, there was an 

86.11 % decrease in complaints involving demotions from 36 in FY 2009 to 5 in FY 
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20 l 0, and a 116.67% increase in complaints involving letters of counseling from 36 in 

FY 2009 to 78 in FY 2010. Complaints involving terminatio'ns increased by 29 (26.61 % ) 
from 109 in FY 2009 to 138 in FY 2010. Complaints involving training increased by 24 

(63.16%) from 38 in FY 2009 to 62 in FY 2010. Complaints involving reasonable 

accommodations increased by 14 (35.90%) from 39 in FY 2009 to 53 in FY 2010. 

Complaints involving promotions/non-selections, although the second most frequent 

issue identified, dropped by 32 (-11.90%) from 269 in FY 2009 to 237 in FY 2010. 

There were 6 findings issued by the Army with an AJ decision, in line with the number of 
AT findings received in FY 2009, and an additional 7 findings issued in merit F ADs 
without an AJ decision; however, findings overall accounted for only 1.0% of formal FY 
20 I 0 closures. 

The Army completed 546 investigations in FY 2010, nearly 100 more than in FY 2009 
( 457 investigations), and in a reduced timeframe of 202.53 days on average as compared 
to 213.67 days in the previous year. The percentage of Army investigations considered 
timely also increased from 44.4% in FY 2009 to 52.7% in FY 2010. Notably, those 
investigations which were completed in 180 days or less were actually concluded in an 
average of 151.3 3 days, almost a full month below the regulatory requirement. Army 
plans to analyze the data from these cases for trends or commonalities which may be 
contributing to the success of the investigative process in these complaints and could be 
shared with other Army activities to further reduce investigative timeframes in FY 2011. 

A total of 1,066 formal complaints were still open at the close of FY 2010. Nearly all 
were either pending in the investigative stage (522) or pending a hearing before an 
Administrative Judge ( 425). Of the 100 cases reported as pending the complainant's 
post-investigative election or a Final Agency Decision/Action the Army's complaint 
tracking database indicated that 49 complaints were pending the complainant's election 
and 51 were pending final action. 

ADR was offered in 299 complaints in the formal stage during FY 2010, and accepted in 
194, for an acceptance rate of 64.9%, and a participation rate of 23% of all formal 
complaints filed. 146 of those complaints, or 75.3%, were closed with a settlement, 
maintaining Army's historically high resolution rate for formal ADR but accounting for 
only 11.2% of all FY 2010 formal closures. 

B. Causal Analysis 

ADR 
The Army continues to be concerned by the low number of complaints in which ADR is 
offered and the high number of complainants rejecting offers of ADR, and is currently 
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working to finalize and implement an ADR policy to encourage greater understanding 
and utilization of ADR in EEO complaints. 

Findings of Discrimination 
The issues involved in findings continue to be varied and without any identifiable trend 
or commonality. Reprisal remained the most common basis for a finding, followed 
closely by disability (physical) and race (black). 

Overall, in FY 2010 the Department of the Army's complaints program showed 
significant improvement in several key areas; the investigative process and the issuance 
of merit F ADs without an AJ decision. The Army will continue its efforts to improve the 
timely processing of complaints in FY 2011. 

C. Practical Knowledge Gained Through Experience 

The agency continues to recognize that demonstrated commitment by the agency's 
leadership as well as training initiatives are keys to maintaining a work environment free 
from discrimination, retaliation and harassment. In response to the growing need to 
resolve workplace disputes throughout Army, the Army Alternative Dispute Resolution 
(ADR) Program Office, located in the Office of the Army General Counsel, was 
established in 2008. ADR promotes and encourages the use of mediation techniques to 
resolve workplace disputes. During FY 10 the ADR Program Office conducted a variety 
of ADR/mediation training and education programs to promote the use of early conflict 
resolution in workplace disputes, including EEO complaints. Eight 40-hour Basic 
Mediation Courses were conducted at the installation level to develop local collateral 
duty mediators and local ADR programs to assist in workplace matters. The Judge 
Advocate General's Legal Center and School for Army attorneys was also used to 
promote the use of ADR methods in workplace disputes. Five ADR briefings were 
conducted at the Army Civilian Human Resources Agency to educate Army Human 
Resource professionals on the benefits of ADR and how to obtain Army ADR resources 
for early dispute resolution. An ADR and negotiation course was conducted at Army 
War College for Army Leaders to promote the strategic use of early conflict resolution 
tools in EEO and other types of workplace disputes. Briefings for Garrison 
Commanders and Leaders on the strategic use of ADR methods in workplace disputes to 
promote primary mission accomplishment were also conducted at the installation level. 

The Army's implementation of online No FEAR Act training has been successful. 
DCPDS has recorded that 132k civilian employees, or an average of 16k per year, have 
received No FEAR Act training. This figure does not include training received by other 
methods or the number of military personnel receiving the training. Future efforts to 
capture training data from other data systems will provide a more comprehensive report 
on training. 

D. Action Planned/Taken to Improve Agency Complaint or Civil Rights Program 
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Action Planned 

While the agency continues to make strides, it intends to focus on collecting and 
analyzing various workforce data in order to fully meet EEOC's standards for achieving a 
model program, particularly by incorporating mechanisms for identifying triggers, 
analyzing barriers and developing action plans. The agency intends to evaluate whether 
there are barriers to entry into the workforce for groups that continue to have low 
participation rates based upon the civilian labor force. It will also work towards 
finalizing a new recruitment plan to improve outreach strategies, especially to individuals 
with targeted disabilities. The agency will adopt a plan to monitor the efforts of hiring 
managers to attract and retain people with targeted disabilities. 

The overarching strategy for FY 2011 will focus on the continuation of strategic 
interactions with the Army staff, commands and total Army community. To that end, 
three strategic objectives will be used to strengthen staff and command relationships that 
result in continued progress in the implementation of a "Model EEO program." 

a. Continue to strategically communicate, market, train and educate Army 
personnel on the Army Diversity Road Map as a management tool for 
senior leaders, commanders, and the Army staff. 

b. Improve interaction with functional career program managers, senior 
leader developers and other human capital officials to align the Armi s 
human capital implementation guidelines in ways that strengthen the value 
system to embed diversity into policy and practice. 

c. Reinforce the professional development of diversity professionals to meet 
the transformation challenges identified. 

Action Taken 

In August 2010 a Deputy Assistant Secretary of the Army (DASA) for Diversity and 
Leadership was appointed by the Secretary of the Army. Combining these responsibilities 
is an elevation in the status, visibility, agility and capability of the EEO Program, 
provides greater authority to implement comprehensive action plans, policies and 
practices. The Headquarters' Army Diversity and Leadership Office includes three 
divisions; Diversity, Leadership and Compliance. While organizing and aligning 
functions to complement mission, efficiencies and effectiveness, the Secretary of the 
Army has approved a "Diversity Roadmap." The Roadmap provides a strategic 
methodology to integrate portions of the model EEO program essential elements into a 
transformational process that impacts the Army's corporate values regarding the 
strategic and effective management of human capital. A key component of the 
diversity roadmap is the training, education and awareness efforts needed to ensure 
diversity and inclusion principles, objectives and strategies are integral parts of all 
Army operations as shown at 
http://www.armydiversity.army.mil/adoGoals/index.html 
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The Diversity Roadmap outlines the Army's unique approach to an 
enterprise-wide diversity initiative over the next five years. Five goals provide a 
roadmap for moving forward in key areas that are essential to a successful diversity 
initiative: leader commitment; comprehensive talent management processes; 
structure and resources; education and training; and sustainment through 
institutionalized inclusive practices. These five diversity goals will ultimately be 
accomplished through action planning. The development, implementation, 
monitoring and assessment of objectives and tasks will be integrated into the 
planning process, together with periodic evaluations of progress toward achieving 
the Army Diversity Vision. These Diversity Roadmap goals are linked to five of the 
six essential elements of a model EEO program. 

La y 
Deputy Assistant Se retary of the Army 
(Diversity and Leadership) 
Principal EEO Official 

Ap<t 15 I 2 D 1 l 
Date 
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SAMR-EOCR 

DEPARTMENT OF THE ARMY 
OFFICE OF THE ASSISTANT SECRETARY 

MANPOWER ANO RESERVE AFFAIRS 
EQUAL EMPLOYMENT OPPORTUNITY AND CIVIL RIGHTS 

1225 S. CLARK STREET, GATEWAY 2 
ARLINGTON, VA 22202-4372 

MEMORANDUM FOR SEE DISTRIBUTION 

S: 15 June 2008 

22 January 2008 

SUBJECT: Mandatory Anti-Discrimination and Retaliation "NO FEAR" Act Training 

1. References: 

a. Notification and Federal Employee Anti-Discrfmination and Retaliation (NO FEAR) Act of 
2002, Public Law No 107-1 74. 

b. Memorandum, SAMR-EOCA, 31 October 2006, subject as above. 

2. The NO FEAR Act requires that all federal civilian employees (not contractors) receive 
training on their applicable rights and remedies under federal anti-discrimination and 
whistleblower protection laws. We recommend that military officers supervising civilian 
employees also complete the training, although they are not legally required to do so. 

3. The Equal Employment Opportunity and Civil Rights (EEO/CA) office has identified an online 
course that meets the NO FEAR training requirements at no cost to the employee or their 
organization. This training is now available through Army a-Learning. The course must be 
completed by 15 June 2008. 1 

4. In order to access the NO FEAR Act training course, the employees must have an active 
Army Knowledge Online (AKO) account and password. Once in AKO, employees must 
separately register for Army e-Learning by following the enclosed registration procedures. 

5. If employees experience connectivity problems, please consult with your local IT 
troubleshooters. Questions concerning Army a-Learning access and registration should be 
directedtoarmy.elearning@us.army.mil . 

6. POC for questions related to the regulatory requirements (rather than access issues) is 
Ms. Yolanda Maldonado, Deputy for Outreach and Special Emphasis Programs. 
Ms. Maldonado can be reached on 703-604-0583. Alternatively, you may contact 
Mr. Michael Gautier, Director, EEO Modernization, on 703-604-0609. 

1 
It Is noteworthy that the NO FEAR training requirement may be satisfied through other training venues. In those 

Instances, Commands must provide EEOCR a report of the number of employees (both military and civilians) that 
completed the course. Moreover, supervisors who wish to download the Sk1llPort online training to a hard copy 
format may do so as long as the users are authorized users (Army employees), and as long as the course 1s copied 
In full with all copyrights includ~u in tile copy. 



SAMR-EOCR 
SUBJECT: Mandatory Anti-Discrimination and Retaliation "NO FEAR" Act Training 

7. As with all training endeavors, Commands are required to accommodate the special needs 
of employees with disabilities in compliance with Section 508 of the Rehabilitation Act of 1973. 
E-mail messages may be sent to army.elearning@us.army.mil for specific assistance with these 
statutory requirements. 

Encl 

'/ ~} I I , r . ' 
:_, fa(J.!d}IJ(J J ~'IA 

i™MON S IS FER£:~~ 
j Deputy As istant Secretary 

Equal Employment Opportunity and Civil Rights 

DISTRIBUTION: 
ARMY COMMANDS (ACOM): 
US ARMY FORCES COMMAND (FORSCOM} 
US ARMY MATERIEL COMMAND (AMC) 
US ARMY TRAINING AND DOCTRINE COMMAND (TRADOC) 

ARMY SERVICE COMPONENT COMMANDS (ASCC): 
US ARMY CENTRAL (THIRD US ARMY) (USARCENT) 
US ARMY NORTH (FIFTH US ARMY} (USARNORTH) 
US ARMY SOUTH (USARSOUTH) 
US ARMY EUROPE & ?'h ARMY (USAREUR) 
EIGHTH US ARMY (EACG) 
US ARMY PACIFIC (USARPAC) 
US ARMY SPECIAL OPERATIONS COMMAND (USASOC) 
US ARMY SPACE MISSILE DEFENSE COMMAND/US ARMY FORCES 

STRATEGIC COMMAND (SMDC/ARSTRAT} 

DIRECT REPORTING UNITS (DRU): 
US ARMY NETWORK COMMAND ENTERPRISE TECHNOLOGY COMMAND 

(NETCOM)/9TH SIGNAL COMMAND (ARMY} 
US ARMY MEDICAL COMMANDfTHE SURGEON GENERAL (MEDCOM) 
US ARMY INTELLIGENCE AND SECURITY COMMAND (INSCOM} 
US ARMY CRIMINAL INVESTIGATION COMMAND (USACIDC) 
US ARMY CORPS OF ENGINEERS (USAGE) 
US ARMY MILITARY DISTRICT OF WASHINGTON (MOW) 
US ARMY TEST & EVALUATION COMMAND (ATEC) 
US MILITARY ACADEMY (USMA) 
US ARMY RESERVE COMMAND (USARC) 
US ARMY ACQUISITION SUPPORT CENTER (USAASC} 
US ARMY INSTALLATION MANAGEMENT COMMAND (IMCOM) 

DIRECTOR: 
NATIONAL GUARD BUREAU {NGB} 
EEO OFFICER, HQDA EEO (ATTN: JDRP-EE) 



Registration Procedures for new ysers: Please follow the steps below to register 
for Army e-Learning to access the No Fear Act 2008 course: 

Step 1. Log onto AKO: http ://www.us.army. mil . 

Step 2. Click on My Education (under Self-Service). 

Step 3. Click on the Army e-Learning Porta l Page link . 

Step 4. Click on the New User Link. 

Step S. Choose "Register for the Army e-Learning Program" on the left side menu 

Step 6. On the next page: Enter your AKO User Name and AKO password, and click 
on submit. NOTE: If the system indicates that you already have an account, please 
follow the steps below to request a new password. If the system states that your 
AKO account cannot be verified, this is most likely because your AKO password has 
expired. You will need to contact the AKO Help Desk in order to have your AKO 
password reset. 

Step 7. Complete every block on the regist ration form and click on Submit at the 
bottom of the page. If you have successfully completed each block, you will receive 
a success message. 

Step 8. Once the system accepts your registration you will receive two emails In 
your AKO email account. One email has your e-Learning logon id (AKO User Name) 
and the address you will use to log onto the e-Learnlng Program, and the second 
email will contain your password. 

Step 9. When you logon to e-Learnlng click on the No Fear Act 2008 title, then Play 
Course. 

Complet ion Certificate: Upon successful completion of the course (pass test with 
70% or higher), you wi ll automatically receive your completion certificate from 
ATRRS in your AKO e-mail account within 48-72 hours. 

Forgot Password? Your username for Army e-Learning is the same as your AKO 
username, however your password for Army e-Learning is different than your AKO 
password. If you do not remember your Army e-Learning password, please go to the 
login page at https.;//usarmy,..s.k\ltQ.Qrt.com and click on the Forgot Password link. 
Input your AKO username (withoutthe@us.army.mil). Your new password will be 
sent to your AKO e-mail account. If you don't have your AKO e-mail forwarded to 
your local e-mail account, be sure to log In to AKO and click on the e-mail icon to 
check your e-mail. 

Army e-Learning Program Help : army.elearning@us.army.mll; AKO Help: (703) 
704-4357 
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Broadcasting Board of Governors 

INfERNATIONAL BROADCASTING BUREAU 

Ms. Jacqueline A. Berrien 
Chair 

March 23, 2011 

U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Madame Chair: 

On behalf of the Broadcasting Board of Governors (BBG), I am pleased to submit our 
Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 
("No Fear Act") annual report. This report, covering fiscal year 2010, summarizes 
steps taken by our agency to comply with the reporting requirements of the Act. 

Should you have any questions regarding this report, please contact me at 
(202) 382-7800. 

Enclosure: 2010 No Fear Act Report 

330 Independence Avenue, SW 

s/(~Y./~ 
Delia L. Johnson 
Director 
Office of Civil Rights 
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BROADCASTING BOARD OF GOVERNORS 
NO FEAR ACT REPORT 

FISCAL YEAR 2010 

INTRODUCTION 

On May 15, 2002, President George W. Bush signed into law the Notification and Federal 
Employee Antidiscrimination and Retaliation Act (hereinafter, "No Fear Act"). Tiris Act makes 
Federal agencies individually accountable for violations of federal anti-discrimination and 
whistleblower protection laws. 

5 Code of Federal Regulations (CFR) Part 724.302 (the implementing regulation for the No Fear 
Act), requires each federal agency to submit to the Speaker of the House of Representatives, the 
President pro tempore of the Senate, the Committee on Governmental Affairs of the Senate, the 
Committee on Government Reform of the House of Representatives, each committee of 
Congress with jurisdiction relating to the agency, the Equal Employment Opportunity 
Commission, the Attorney General and the Office of Personnel Management, an annual report 
covering specific information relating to the agency's equal employment opportunity (EEO) 
complaint activity. Tiris report is being submitted by the Broadcasting Board of Governors 
(BBG) for fiscal year 2010 to satisfy that reporting requirement. 

CONTENTS OF REPORT - Section 203(a) 

1) Cases Filed In Federal District Court - FY 2010 

Section 203(1) of the No Fear Act requires that agencies include in their annual report the 
number of cases arising under each of the respective provisions of law covered by paragraphs (I) 
and (2) of section 20I(a) of the Act in which discrimination on the part of the agency was 
alleged. BBG is interpreting this requirement as the number of discrimination cases filed in 
Federal District Court and whistleblower cases filed in the Court of Appeals for the Federal 
Circuit. 

2) Status or Disposition of These Cases 

Five cases were filed in Federal District Court or the Court of Appeals fofthe Federal Circuit. 
I Case Settled 
1 Case Dismissed 
3 Cases Ongoing 

3) Reimbursement to the Treasury Judgment Fund 

$196,000 including $26,000 in attorney fees was paid to the Treasury Judgment Fund. 
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4) Disciplinary Actions 

No employees have been disciplined for discrimination or other infractions of law. 

5) Final Year-End 20010 Data 

In FY 20 I 0, there were 21 formal complaints filed. There were 24 formal complaints carried 
over from the previous year. This brought the complaint total to 45. During the year, 25 cases 
were closed. Of this total, 1 was withdrawn and 7 were settled. Of the remaining 17 complaints, 
12 closures were final decisions issued on the merits. There were 4 dismissals and I issued after 
an administrative hearing. There were no findings of discrimination in these cases. 

6) Policy Description on Disciplinary Actions and Prohibited Personnel Practices 

Section 203(a)(6) of the No Fear Act requires that federal agencies include in their annual Report 
to Congress a detailed description of the policy implemented by the agency relating to 
disciplinary actions imposed against a Federal employee who discriminated against an individual 
in violation of any of the laws cited under section 201(a)(I) or (2) or committed another 
prohibited personnel practice that was revealed in an investigation of a complaint alleging a 
violation of any of the laws cited under section 201 (a)(l) or (2). Further, the Act requires, with 
respect to each Jaw, the Federal agency to report on the number of employees who were 
disciplined in accordance with such policy and the specific nature of the disciplinary action 
taken. 

Since there were no findings of discrimination and no employees found to have engaged in 
prohibited personnel practices, no employees were disciplined. However, the Agency again took 
progressive steps to ensure that all employees were informed of their rights and responsibilities 
under federal anti-discrimination and whistleblower protection laws. In January 2011, the 
agency updated and reissued its Equal Employment Opportunity and Sexual Harassment Policy 
Statements. These statements reaffirmed BBG's commitment to create and maintain a 
workplace free of any form of harassment or discrimination. All BBG employees and non
employees (e.g., independent contractors) were informed that appropriate corrective action will 
be taken for violation of these policies. These policies also informed supervisors and other 
management officials of their responsibility to take appropriate, effective, and affirmative steps 
should they know or suspect a violation of either .policy. Both of these policies are posted on the 
Agency's Intranet website along with the training covering the No Fear Act. This training is 
1nandatory for all Agency employees. 

7) Examination of Trends, Causal Analysis, Practical Knowledge Gained and Actions 
Planned or Taken 

Section 203(a) (7) of the No Fear Act requires that agencies undertake "an examination of trends, 
causal analysis, practical knowledge gained through experience and any actions planned or taken 
to improve complaint or civil rights programs of the agency." This analysis covered fiscal years 
2009 to 20 I 0. 
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Reprisal was the most dominant basis raised in formal EEO complaints filed against the Agency 
in FY 20 I 0. It was raised in 1 S of the 21 complaints filed. It was also the most dominant basis 
raised in FY 2009. In FY 2010, the issue of harassment (non-sexual) was the most dominant 
issue raised. In FY 2009 the issue of promontion/nonselection was the most dominant issue 
raised 

Between FY' s 2009- 2010, the Agency provided both in-house and online training in various 
topics in an effort to improve the Agency's complaint and civil rights programs. These included, 
Prevention of Sexual Harassment, Workforce Diversity, Conflict Resolution, No Fear Act 
training, Moving Beyond Bias, Diversity Series (8 part), Disability Awareness and Workplace 
Bullying and Workplace Incivility. 

8) Adjustment to Budget 

Section 203(a)(8) of the No Fear Act requires that agencies include in their annual Report to 
Congress information about "any adjustment (to the extent the adjustment can be ascertained in 
the budget of the agency) to comply with the requirements under section 201." This section of 
the Act requires federal agencies to reimburse the Judgment Fund for any discrimination and 
whistleblower-related settlements or judgments reached in Federal court. As noted earlier in this 
report the Agency reimbursed the Judgment Fund in the amount of $196,000 including $26,000 
in attorney fees for a settlement related to an EEO complaint. 
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nkFICE OF THE UNDER SECRETARY OF DEFENSE fr 4000 DEFENSE PENTAGON 
WASHINGTON, D.C. 20301-4000 

MAR 2 9 2011 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Ms. Berrien: 
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Enclosed please find a compilation of Fiscal Year 2010 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management (OPM) at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

, We did not receive a report from the Department of the Army and will submit that 
compop.ent's report to you under separate cover as soon as possible. 

\ 

If you have any questions about this submission or require more information, please 
contact Ms. Marilee Perkal at 703.571.9337 or at marilee.perkal@osd.mil. 

• 

Enclosure: 
As stated 

Sincerely, 

arrett, CAPT, USN 
Deputy Director 
Office of Diversity Management and 

Equal Opportunity 
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EXECUTIVE SUMMARY 

 

The Business Transformation Agency (BTA) was established in October 2005 
as an agency of the Department of Defense (DoD) under the authority, direction, and 
control of the Office of the Deputy Chief Management Officer (DCMO) of the Department 
of Defense.  BTA is responsible for guiding the transformation of business operations 
throughout the DoD and to deliver Enterprise-level capabilities that align to warfighter 
needs.  BTA’s workforce is less than 400 employees.  

 The BTA has an inter-service agreement with the Defense Logistics Agency 
(DLA) Equal Employment Opportunity (EEO) Operations Division, (DO-S) to administer 
and ensure the Agency’s compliance with the laws, regulations, policies, and guidance 
that prohibit discrimination in the Federal workplace based on race, color, national origin, 
religion, gender, age, disability, or reprisal.  The DO-S office is primarily responsible for 
encouraging resolution and processing of EEO pre-complaints and formal complaints, in 
accordance with applicable Federal EEO laws and regulations.  In addition, DO-S is 
responsible for ensuring that employees are trained in EEO and the Alternative Dispute 
Resolution (ADR) program.  The DO-S office issues policy; provides information, 
guidance and leadership to BTA’s managers and supervisors in implementing EEO law 
and higher-level EEO directives throughout BTA.   
  
 DLA’s Corporate EEO Office is primarily responsible for preparing final decisions 
for the BTA Director; ensuring that the Agency is in compliance with the requirements of 
Federal EEO laws and regulations.  
 
 The following requirements are provided in accordance with 5 CFR Part 724, 
Implementation of Title II of the Notification and Federal Employee Antidiscrimination 
and Retaliation Act of 2010 – Reporting and Best Practices.  
 
Subpart C-Annual Report 
 
§724.302   Reporting Obligations 
 
(1)  Federal Court Cases 
 

 In FY2010 BTA did not have any cases pending in Federal court.  
 
(2)  Status of Pending Federal Court Cases 
 

 In FY2010 BTA did not have any cases pending in Federal court. 
 

 There have been no reimbursements to the Judgment Fund for attorney 
fees. 

 
(3)  Number of Employees Disciplined in Connection with Federal Court Cases  
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 In FY 2010 no disciplinary action(s) were taken, as defined in §724.102 of  
Subpart A.   
 

 
 
(4)  Final Fiscal Year-end Data - Discrimination Complaints 
 

 Formal Complaints Processing:  The Defense Logistics Agency (DLA)  
provided EEO services to BTA during Fiscal Year 2010 through an inter-service 
agreement (ISA).  DLA  posted EEO data in accordance with the requirements 
under Title III of the Notification and Federal Employee Antidiscrimination and 
Retaliation (No FEAR) Act of 2002 (P.L. 107-174).  In FY 2010, BTA had one 
formal EEO complaint of discrimination filed. (Appendix C) 

 
 Bases of Complaints:  During FY 2010, BTA had one formal EEO complaint of 

discrimination filed based on Age 61 (12/1947), Reprisal/Retaliation for prior EEO 
complaints, and working in a hostile environment (Appendix C)  

 
 Issues:  During FY 2010, BTA had one formal EEO complaint of discrimination 

filed concerning non-selection.  (Appendix C)  
 

 During FY 2010, there were no findings of discrimination made by the           
Equal Employment Opportunity Commission at hearing.  (Appendix C) 
 

(5)  Number of Employees Disciplined in Accordance with Agency Policy 
 

 In FY 2010 no disciplinary action(s) were taken in accordance with agency policy. 
 

(6) Agency’s Policies for Taking Disciplinary Action 
 

 The Director, BTA, has issued a policy statement that reinforces BTA’s 
commitment to establish a workplace free from discrimination, harassment and 
retaliation.  The EEO Policy Statement emphasizes that BTA employees are 
accountable for their actions and discriminatory practices will not be tolerated at 
BTA.  (Appendix A)    

 
 The BTA has an inter-service agreement with the Defense Logistics Agency 

(DLA) Human Resources office and General Counsel, therefore, BTA uses DLA 
Instruction - Maintaining Discipline dated September 15, 2009 (Appendix B) 

 
(7)  Analysis of information provided in paragraph (a)(1) through (6) in     
      conjunction with data provided to the EEOC in compliance with 29 CFR  
      Part 1614 subpart F - Matters of General Applicability.  
 

 (i) Examination of Trends:  BTA had one formal EEO complaints of 
discrimination filed in FY 2010.  No significant trends were identified. 

 (ii)  Causal Analysis:  BTA had one formal EEO complaints of discrimination 
filed in FY 2010.  No causal analysis can be done.   
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 (iii)  Practical knowledge gained through experience:  Due to the minimal 
complaint activity, no practical knowledge through experience has been gained. 

 (iv)  Planned actions to improve complaint or civil rights programs of the 
agency with the goal of eliminating discrimination in retaliation in the 
workplace:  Exploring training opportunities which will include information on 
eliminating any retaliation discrimination that might exist in the workforce. 

(8)  Agency Budget – Judgment Fund Reimbursement 
 

 In FY 2010 no adjustments were made to the Agency’s budget for 
reimbursement to the Judgment Fund. 

(9)  Federal No Fear Act Training Obligations   

 BTA has complied with the mandatory requirements of the NoFEAR Act by 
providing written notice “to all of its employees, former employees, and 
applicants for Federal employment about the rights and remedies available under 
the Antidiscrimination Laws and Whistleblower Protection Laws…”   
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DUStNE:SS TRANSFORMATION 
AGENCY 

BUSINESS TRANSFORMATION AGENCY 
1 851 S. BELL STREET 
ARUNGTON, VA 22240 

AUG l 7 2010 

MEMORANDUM FOR ALL BUSINESS TRANSFORMATION AGENCY PERSONNEL 

SUBJECT: Equal Employment Opportunity Policy Statement 

As Director of the Business Transformation Agency (BTA), I support and uphold the 
principles of Equal Employment Opportunity (EEO) as a means to incorporate EEO as a best 
practice into BTA's workforce. Attaining a workplace that values EEO is an essential element 
for BTA. It is my expectation that all BTA managers and supervisors foster and promote a 
workplace that permits every employee to reach his or her full potential by continually 
demonstrating a commitment to EEO. 

All Agency managers, supervisors, and employees share the responsibility for effective 
EEO and are accountable to ensure a workplace free from unlawful discrimination, retaliation, 
and harassment. Acts of discrimination, retaliation, or harassment on the basis of race, color, 
religion, national origin, sex, age, disability, genetic information, or retaliation for participation 
in protected EEO activity will not be tolerated. 

Employees are encouraged to report allegations of prohibited discrimination to the BTA 
servicing EEO Office at (703) 767-6777. All allegations of discrimination, retaliation, and 
harassment will be immediately addressed, and the appropriate corrective action will be taken. 
BTA managers, supervisors and employees are expected to engage with good faith in all 
constructive efforts to resolve any issues or concerns brought forward in the EEO complaint 
process at the earliest stage of the process. 

David M. Fisher 
Director 

G 
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DLA Instruction template August 6, 2009, Rev 0 

Defense Logistics Agency Instruction 

Maintaining Discipline 

References: Refer to Enclosure 1. 

Page 1of17 

September 15, 2009 
J-13 

1. PURPOSE. This Instruction establishes policies and procedures by which Defense Logistics Agency 
(DLA) will maintain discipline of its civilian employees through good supervision and personnel 
management practices, resulting in motivated employees who conform to acceptable standards of 
conduct. Our customers will benefit by being serviced by employees who are self-disciplined and 
sustained by a firm and just leadership that practices fair and equitable treatment of all employees. 

2. APPLICABILITY. This Instruction applies to all competitive and excepted service employees of 
Headqumters DLA and DLA Primmy Level Field Activities (PLFA) and all other Federal activities 
serviced by a DLA Human Resources Center (DHRC) according to the tenns of the applicable servicing 
support agreement. This Instruction does not cover Senior Executive Service members. Separation of 
probationary employees or employees serving a trial period is not covered by this Instruction. If there is 
an applicable bargaining unit agreement, and a conflict arises between this Instruction and the 
agreement, the provisions of the agreement prevail. 

3. POLICY. It is DLA policy that supervisory and management officials initiate disciplinmy action for 
just cause that will promote the efficiency of the Service. No action shall be initiated until an 
investigation of the facts and circumstances has been made. Where an offense is minor and correction 
can be accomplished through counseling, closer supervision, or an informal disciplinmy measure, formal 
disciplinary action need not be taken. 

4. RESPONSIBILITIES. 

a. The Director, Human Resources, will provide broad policy guidance on employee 
conduct and disciplinmy matters. · 

b. The servicing DHRC staff will provide technical advice and guidance on employee 
conduct and disciplinary matters. 

c. The Heads of the DLA PLF A mid all other Federal activities serviced by a DHRC will 
implement this Instruction and assure that supervisors are familiar with the requirements and can 
properly carry out their responsibilities as outlined in this Instruction. 

d. The servicing team of the appropriate DHRC is responsible for advising and guiding 
management in disciplinary matters. The team must also ensure that management informs employees 
against whom disciplinaiy actions have been proposed or taken of such matters as the right to reply, use 
of a reasonable amount of official time to prepare and present a reply, and the appropriate appeal or 
grievance rights. 

https://headquarters.dla.mil/DES/policy/j lmd.htm 3/12/2010 
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e. The authority to initiate disciplinmy action should be delegated to the lowest practical 
level of supervision consistent with good management. Normally, this authority will be placed at the 
first level of supervision where the full range of persormel management responsibility is exercised. 

f. Final decisions to suspend, to demote, or to remove an employee will normally be made 
by a supervisor one or more levels higher than the supervisor who proposed the action. The supervisor 
will work with the servicing DHRC, Employee mid Labor Relations staff, to construct the action. The 
charges, specifications, determination as to how the proposed penalty was derived (analysis of the 
Douglas factors, see Enclosure 2, section 3h(2)) and the employee's rights will be detailed in the 
proposal notice (see Enclosure 2, sections 3c(2), 3c(3), and 3c(5)). The employee may reply to the 
deciding official who is named in the proposal notice (see Enclosure 2, section 3c(3)). After the reply 
period has expired, the deciding official will provide a written decision letter to the employee. If 
applicable, the deciding official's decision letter will detail the employee's grievance or appeal rights 
(see Enclosure 2, section 3c(9)). 

5. PROCEDURES. See Enclosure 2. A flowchart is included at Enclosure 4 

6. EFFECTIVE DATE. September 15, 2009. 

ENCLOSURE(S) 

https://headquarters.dla.mil/DES/policy/j lmd.htm 3/12/2010 
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Enclosure I 
References 

1. 5 U.S.C. Chapter 75, Adverse Actions 
2. 5 CFR 752, Adverse Actions 

https ://headquarters.dla.mil/D ES/po !icy /j l md .him 

Page 3of17 
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1. General 

Enclosure 2 
Procedures 

Page 4of17 

a. When lllisconduct occurs for which disciplinary action is appropriate, all of the pertinent 
facts and circulllstances of the situation, including the elllployee's account of the lllatter, should be 
carefully investigated. 

b. Disciplinary actions should be initiated as soon as feasible after the facts and 
circulllstances of the offense have been investigated and such investigation indicates that an action is 
appropriate. If there is likely to be a significant delay in lllaking a deterlllination whether or not to take 
an action, the concerned elllployee should be advised that action is being considered, and he/she will be 
inforllled of lllanagelllent's deterlllination as soon as possible. 

c. In deterlllining to take a disciplinary action against an elllployee, lllanagelllent must prove 
by a preponderance of the evidence that the employee is guilty of the offense and that the action taken 
against the employee is a reasonable exercise of lllanagelllent authority and (for suspensions, delllotions, 
and relllovals) will prolllote the efficiency of the service. 

d. The fact that the elllployee has done solllething wrong does not in and of itself lllean 
there has been an actionable breach of discipline. For a disciplinary action to be appropriate, there lllust 
be a nexus between the offense and the efficiency of the service. Management lllUSt be prepared to 
demonstrate this nexus when taking a disciplinary action. 

e. All disciplinary action letters lllUSt be reviewed by the servicing DHRC before they are 
issued to ensure there has been an adequate inquiry into the incident that fonns the basis for the action 
and that actions fully conform to regulatory requirements. The servicing DHRC must also confirlll that 
disciplinary actions and attendant matters llleet negotiated labor agreement provisions, where applicable. 

f. An elllployee confronted by lllanagelllent with a potential disciplinary action lllay 
voluntarily request a delllotion or reassignment, or may voluntarily retire in lieu of said disciplinary 
action. Elllployees are free to initiate or request such actions at any tillle. However, in the context of a 
potential disciplinary action, a resignation, optional retirelllent, or delllotion at an employee's request 
may be an adverse action if it is obtained by coercion, duress, time pressure, intimidation, or deception. 
An action requested by an employee under this circumstance is voluntary only if the employee has 
freedolll of choice, a reasonable period oftillle in which to make that choice, and the right to set the 
effective date. In discussing such "voluntmy" actions by employees, lllm1agement must make it clear 
that the decision by the employee is entirely at his/her discretion. 

g. If management decides to offer an abeyance agreelllent or a last-chance agreement to an 
elllployee, the agreement should contain: a specific time period during which the employee must 
maintain good performance or conduct; a elem· statement of the requirelllents for the employee, 
including (if applicable) satisfacto1y participation in a rehabilitative program; and a description of the 
employee's behavior that will indicate compliance or failure to colllply with the agreement; and a 
statement of the penalty ifthe employee either fails to colllply or fails to satisfactorily colllplete the 
period. 

h. Special counseling through the Employee Assistance Program (EAP) helps employees 

' https://headquarters.dla.lllillDES/policy/j lllld.htlll 3/12/2010 
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whose conduct or perfonnance may be adversely affected by alcohol, drugs, or behavioral or 
emotional problems. When a supervisor recognizes the possible existence of such a problem, or is so 

· informed by an employee, whether or not in connection with a proposed or possible disciplinmy action, 
the employee should be offered refenal to EAP. 

i. A Notification of Personnel Action, Standard Form 50 (SF-50), is permanently 
maintained on the right side of the employee's Official Personnel Folder (OPF) and Electronic Official 
Personnel Folder (EOPF) to document suspensions, demotions, and removals. Reprimands should be 
filed in the employee's OPF/EOPF only for the time period specified in the reprimand letter, not to 
exceed two years or as stated in the appropriate Collective Bargaining Agreement, if applicable. Each 
servicing DHRC will maintain a case file of all formal disciplinary actions, to include at a minimum, 
copies of the notice of proposed action, the employee answer if written, a summaty thereof if made 
orally, the notice of decision and reasons therefore, and any order effecting the action, together with 
suppmting material. This case file will be maintained in accordance with the DLA Instruction Personnel 
Records and Files Systems. At the end of the time period specified for retention, these records will be 
destroyed. In removal cases, the OPF/EOPF is normally retained when an appeal, or negotiated 
grievance, is filed until the matter is resolved. The OPF is then forwarded to the National Personnel 
Records Center in accordance with the procedures described fn the Office of Personnel Management's 
Guide to Personnel Recordkeeping. 

2. Informal Disciplinaty Actions 

a. Oral Counseling - An oral counseling is the first step in handling minor offenses that can 
be resolved by instructing the employee in the proper process or procedure. It is highly recommended 
that supervisors document oral counseling, together with the reasons and corrective action discussed, in 
a memorandum for the record (MFR), and provide a copy of the MFR to the employee. 

b. Oral Admonishment - An oral admonishment is the first step in handling minor rule 
infractions and similar discipline problems. The supervisor must document the oral admonislnnent, 
together with the reasons and cmTective actions discussed, in an MFR and provide a copy of the MFR to 
the employee. 

c. Letters oflnstruction - Letters to individual employees are sometimes used to document 
standards of conduct or special work instructions. Letters of this type, as well as those that establish 
special requirements, such as leave approval procedures or warn of potential consequences of certain 
behavior, are not disciplinm·y. These letters merely formalize instruction that might otherwise be given 
orally. Such letters may be referred to in disciplinary actions to substm1tiate that employees were 
notified of proper standards of conduct or special work instructions. 

d. Letters of Warning - A written letter issued by a supervisor to an employee concerning 
unacceptable conduct places the employee on notice that fonnal disciplinary action may be imposed if 
the conduct does not improve. Such letters may be referred to in fonnal disciplinaty actions to 
s.ubstantiate that the employee was previously notified of both their unacceptable conduct and the 
supervisor's expectations for improved conduct. 

3. Formal Disciplinmy Actions 

a. Letters of Discipline. Letters of Discipline may be used in lieu of letters of reprimand and 
suspensions of 14 calendm· days or less. The use of letters of discipline is described in section 3d of this 
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process. 

b. Reprimand. A written disciplinary action issued by a supervisor to an employee based on 
specific unacceptable conduct. Unless a different procedure is outlined in the applicable bargaining unit 
agreement, a one-step reprimand will be used. 

(1 ). Procedure. This one-step procedure entails issuance of a letter of reprimand after the 
supervisor has investigated the incident, discussed it with the employee, and determined, in consultation 
with the servicing DHRC, that the incident warrants formal disciplinary action. The letter of reprimand 
will be effective immediately, and will cite the specific charge(s) and a reasonably detailed account of 
the offense(s) including such facts as time, date, names, place, and circumstances. As appropriate, the 
reprimand will include a statement of any past disciplinary or other actions taken which were considered 
to support the decided penalty. The effective date of a reprimand can be no sooner than the day it is 
received by the employee, or if mailed, five (5) mail delive1y days after it is mailed. The letter of 
reprimand must inform the employee that the letter will be retained in his/her OPF/EOPF for a period of 
time, not to exceed two (2) years. Letters of Reprimand will be removed from an employee's 
OPF/EOPF when the employee separates from the Agency. 

(2). Delive1y of Notice. Delivery of all disciplinary actions is ve1y important. If practical, it 
should be delivered in person and in private. The employee should be asked to sign and date the file 
copy to acknowledge receipt. If the employee refuses, the supervisor delivering the notice should note 
this fact on the file copy of the notice together with his/her name and the date. If personal delivery is not 
practical, the preferred method of delivery is by an overnight carrier capable of tracking delive1y and 
first-class mail. 

(3). Grievance Rights. Employees have the right to grieve a letter of reprimand, in 
accordance with the applicable grievance procedure. The reprimand letter must inform the employee of 
this right, the applicable procedure, and the submission deadline. 

c. Suspension. The suspension penalty may be used for significant misconduct and repeated 
infractions of a lesser nature. A Notification of Personnel Action (SF-50) documenting a suspension, 
becomes a permanent record in the OPF/EOPF. A suspension action requires a notice of proposed 
suspension, specific and detailed charges, the right to review the material used to construct the action, 
the right to reply personally and in writing, and a written decision letter. Except in highly unusual 
circumstances, suspensions must be given in consecutive days. Periods of suspension must not be 
divided by intervening days in a work status in order to avoid processing under 5 CFR 752, subpart C, or 
to reduce or intensify the effect on the concerned employee. 

(1 ). Procedure. The authority to initiate disciplinary action should be delegated to the lowest 
practical level of supervision consistent with good management. Normally, this authority will be placed 
at the first level of supervision where the full range 6f personnel management responsibility is 
exercised. Final decisions to suspend, to demote, or to remove an employee will normally be made by a 
supervisor one or more levels higher than the supervisor who proposed the action. The supervisor will 
work with the servicing DHRC, Employee and Labor Relations staff, to construct the action. The 
charges, specifications, determination as to how the proposed penalty was derived (analysis of the 
Douglas factors, see section 3h(2)), and the employee's rights will be detailed in the proposal notice (see 
sections 3c(2), 3c(3), and 3c(5)). The employee may reply to the deciding official who is named in the 
proposal notice (see section 3c(3)). After the reply period has expired, the deciding official will provide 
a written decision letter to the employee. If applicable, the deciding official's decision letter will detail 
the employee's grievance or appeal rights (see section 3c(9)). 
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(2). Material Relied Upon to Support the Charge. Charges of misconduct or delinquency are 
sometimes based in whole or in pmt upon documentmy evidence such as anest records, statements of 
witnesses, investigative reports, production records, etc. All supporting documentation must be open to 
the concerned employee and his/her representative. Material that cannot be disclosed cannot be used to 
support the charge. When documents and records are used to support the charge, the employee must be 
informed in the notice of proposed action that the documents/records will be made available upon 
request. 

(3). Notice and Reply Periods. The purpose of the reply period is to allow employees 
adequate time to gather and present facts and argument in opposition to proposed actions. The reply 
period must allow them the opportunity to request and be granted extensions when watrnnted. The reply 
period of a proposed action will begin the day after the notice of the action is received by the employee 
or five (5) mail delivety days after mailing by first-class mail, whichever is sooner. For proposed 
suspensions of 14 days or less, the employee will have 20 days advance notice of the proposed action 
and 7 days to reply. For proposed suspensions of more than 14 calendar days, the employee will have 
30 days advance notice of the proposed action and 20 days to reply. 

(4). Delivety ofNotice. See section 3b(2) above. 

(5). Employees have the right to be represented by an attorney or other representative of their 
choice. Management may prohibit the employee representative if the activities of the individual as a 
representative could cause a conflict of interest or position; release of an employee from official duties 
to serve as a representative would give rise to unreasonable costs to the Gove1mnent; or priority work 
assignments of the employee preclude release. The prohibition of a representative must be in writing 
and state fully the reasons for the decision. Employees have the right to challenge the prohibition 
according to the terms of their negotiated grievance procedure for bm·gaining unit employees or the 
administrative grievance procedure for non-bm·gaining unit employees. 

(6). Status During Notice Period. An employee whose suspension (including indefinite 
suspension) has been proposed will ordinarily remain in a duty status in his/her regular position during 
the advance notice period. However, in those rare circumstances where the employee's continued 
presence in the work place during the notice period could pose a threat to co-workers, result in potential 
loss of or damage to Government property, or otherwise jeopardize legitimate Govermnent interests, the 
supervisor may consider the following alternatives: assign the employee to other duties where there 
would be no threat to safety, mission, or prope1ty; allow the employee to request leave (annual, sick or 
leave without pay), or charge the absence to absence without official leave (AWOL) ifthe employee is 
absent without having requested leave; curtail the notice period when the "crime provision" (5 United 
States Code [U.S.C.] 7513) can be invoked; or if none of these alternatives are appropriate to the 
situation, the employee may be placed in a paid, non-duty status until the effective date of the decision. 

(7). Replies. Employees have the right to reply both orally and in writing to proposed 
disciplinary actions. Replies are to be made to a person with authority to make a final decision on the 
proposed action. If the employee wishes consideration of any medical condition that may bear upon the 
delinquency or misconduct, he/she should make this clear and submit such supporting medical 
documentation if available. Any medical information submitted will be considered under the criteria of 
5 CFR Part 339. 

(8). Setting Effective Dates of Actions. Only full calendar days will be counted in setting the 
last day of a reply period, notice period, or the effective date of an action. The reply period will start 
with the day after the day the employee receives the proposed notice. The effective date of a decision to 
suspend will not be earlier than the day after the last day of the notice period. No decision on whether or 
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not to take an action can be made until the employee has had time to reply and the reply has been 
carefully considered. Therefore, no specific effective date should be set in a proposed notice of action. 

(9). Grievance and Appeal Rights. All letters of decision must contain information on the 
employee's right to file a grievance or appeal the action as appropriate. Letters of decision on 
suspensions of more than 14 days, are appealable to Merit Systems Protection Board (MSPB), and the 
decision letter must be accompanied by a copy of the board's appeal form (MSPB Form 185, U.S. 
Systems Protection Board Appeal Fonn, ht1p:/lw:w:w.fodfornrn.govlbgfl'mtal/docD_el<1ils.d_oidl_d=l275$, 
and the decision letter must also meet all requirements stated in 5 CFR Part 1201.21. Bargaining unit 
employees covered by a negotiated agreement may, at the discretion of the employee, file a grievance 
through the negotiated grievance process or appeal to the MSPB, but not both. Suspensions of 14 
calendar days or less may be grieved using either the administrative or the applicable negotiated 
grievance procedure. 

d. Letters of Discipline. Letters of Discipline may be used as an adjunct to the regular, 
formal disciplinary process. Management may elect to use a letter of discipline for a particular incident 
of misconduct. Otherwise, a regular disciplinaty action may be used. The use of a letter of discipline 
for one employee or one incident of misconduct does not obligate management to use them for all such 
incidents or employees. Management has full discretion to decide when it is approp1iate to use a Letter 
of Discipline in lieu of a regular disciplinmy action. 

1. When it has been determined that an employee has committed an offense for which a 
formal disciplinary action is appropriate, a Letter of Discipline may be issued in lieu of a letter of 
reprimand or a suspension from duty and pay of not more than 14 calendar days. Letters of Discipline 
may not be issued in lieu of actions more severe than a 14-calendar-day suspension. 

2. Repeated instances of misconduct nmmally result in progressively more severe 
disciplinary actions. 

3. Like a reprimand, a Letter of Discipline is effective upon issuance; there is no proposed 
action letter followed by a decision letter. Therefore, there is no right to reply to a Letter of Discipline. 
To avoid taking unwarranted actions, management must investigate the facts and circumstances of the 
incident giving rise to the matter before issuing a Letter of Discipline. Letters of discipline must cite the 
specific charge(s) and a reasonable account of the offense(s) including such facts as date, place, 
circumstances, and names of persons involved. As appropriate, Letters of Discipline will include a 
statement of any past disciplinmy actions taken which were considered in support of the severity of the 
penalty the Letter of Discipline is replacing. All Letters of Discipline will identify the formal 
disciplinary action each is taken in lieu of. 

4. Employees have the right to formally question a Letter of Discipline using the 
appropriate grievance process (either the DOD grievance process or the negotiated grievance process). 
Employees must be informed of this right in the letters. Employees receiving such a letter will be asked 
to sign and date receipt of it on the file copy. This copy will be filed on the temporary side of the 
OPF/EOPF for the same period of time as a letter ofreprimand. At the expiration of this retention 
period, the Letter of Discipline will be purged from OPF/EOPF and destroyed. 

5. Employees have the right to be represented in preparing and filing a grievance 
concerning a Letter of Discipline. A reasonable amount of duty time will be allowed for the employee 
and his/her representative for this purpose. Infonnation on this right will be included in the letter of 
discipline. 
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e. Demotion. In those rare instances where an employee's misconduct or delinquency is so 
severe and is of such a nature that it destroys management's confidence in the employee's continued 
ability to properly discharge his/her assigned duties and responsibilities, a demotion (change to lower 
grade) action may be proposed. The offense should be such that a lesser corrective action is 
inappropriate. Inasmuch as a decided demotion action entails a change of position and duties, the 
employee must not be allowed or expected to continue to perform the work of the former position or 
grade level. Care must be exercised to assure the integrity of the position classification system is 
preserved. 

Procedure. The procedures described in section 3c(l )-3c(9) apply. (!). 

(2). 
applies. 

Material Relied Upon to Support the Charge. The information described in section 3c(2) 

(3.) Notice and Reply Periods. The information listed in section 3c(3) applies. The time 
period listed for suspension proposals for more than 14 days apply to demotions. 

(4). Delivery ofNotice. The information described in section 3b(2) applies. 

(5). Employee Representation. The information described in section 3c(5) applies. 

(6). Status During Notice Period. The infonnation described in section 3c(6) applies. 

(7) Employee Replies. The information described in section 3c(7) applies. 

(8). Setting Effective Dates of Actions. The information described in section 3c(8) applies. 

(9). Grievance and Appeal Rights. The information described in section 3c(9) applies. 

f. Removal. A removal is generally an action of last reso1t. It is usually taken when 
corrective action has been tried without effective res nit, or the situation is of such gravity as to indicate 
that correction and retention of the employee is inappropriate. Ordinarily, before it is proposed to 
remove an employee, progressive disciplinary measures will have been taken to attempt correction. It 
must be determined that the removal is warranted to promote the efficiency of the service. 

(!). Procedure. The procedures described in section 3c(l)-3c(9) apply. The Directors of the 
DHRC, or their designees, may initiate a removal action in certain cases that do not directly involve a 
breach of the supervisor-subordinate relationship. 

(2). 
applies. 

Material Relied Upon to Support the Charge. The information described in section 3c(2) 

(3). Notice and Reply Periods. The information listed in section 3c(3) applies. The time 
period listed for suspension proposals for more than 14 days applies to removals. The 30-day advance 
notice of a removal is not required when there is reasonable cause to believe the employee has 
committed a crime for which a sentence ofimprisorunent may be imposed (5 U.S.C. 7513). In this 
circumstance, a curtailed reply and notice period of not less than seven calendar days may be imposed. 
When circumstances require immediate action, the employee may be placed in a non-duty status with 
pay for the time, not to exceed I 0 calendar days, necessary to effect the action. When the crime 
provision is used, the notice of proposed action must inform the employee of that and explain that he/she 
is being placed in a non-duty status with pay during the notice period. This provision may be invoked 
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even in the absence of judicial action ifthere is reasonable cause to believe that the employee has 
committed a crime for which a sentence of imprisonment may be imposed. 

(4). Delive1y ofNotice. The information described in section 3b(2) applies. 

(5). Employee Representation. The information described in section 3c(5) applies. 

(6). Status During Notice Period. The information described in section 3c(6) applies. 

(7). Employee Replies. The information described in section 3c(7) applies. 

(8). Setting Effective Dates of Actions. The information described in section 3c(8) applies. 

(9). Grievance and Appeal Rights. All decision letters to remove an employee from Federal 
Service must contain information on the employee's rights to file a grievance or appeal the action as 
appropriate. Letters of decision to remove an employee are appealable to MSPB, and the decision letter 
must be accompanied by a copy of the board's appeal form (MSPB Form 185, U.S. MSPB Appeal 
Form), h1!p://mvw,Jc::dfonns.gQvLbgfPQrtal/c,\Q~J)elails.dQ7d1d:=_l'.2'Z58. The decision letter must meet all 
requirements stated in 5 CFR Pmt 1201.21. Bargaining unit employees covered by a negotiated 
agreement may, at the discretion of the employee, either file a grievance through the negotiated 
grievance process or appeal to the MSPB, but not both. 

g. Definitions. 

(1). Day. Calendar day. 

(2). Demotion. A reduction in grade or pay and position change for serious delinquency or 
misconduct where other, lesser corrective action would be inappropriate. 

(3). Disciplinmy Action. A formal written action taken by management for delinquency or 
misconduct. The action will range from a letter ofreprimand to removal from the Federal Service. It 
does not include an action based on performance deficiencies. 
Harmful Error. An error by management in the application of its procedures which, if corrected or 
alleviated, might have resulted in a different conclusion or action by management. 

(4). Informal Action. An action taken by management to instruct an employee on proper 
behavior or procedure or to correct minor behavioral problems. Oral admonislunents, counseling, and 
letters of warning or instruction are types of informal actions. 

(5). Nexus. A reasonable connection or factual relationship between the reason(s) for the 
disciplinm·y action and the efficiency of the Federal Service. 

(6). Preponderance of Evidence. "The degree of relevant evidence that a reasonable person, 
considering the evidence as a whole, would accept as sufficient to find that a contested fact is more 
likely to be true than untrue." 5 CFR 1201.56 (c) (2). 

(7). Removal. A sepm·ation from employment for reasons of misconduct, delinquency, or for 
other cause that is personal to the employee. 

(8). Reprimand. A formal written action that is temporarily recorded in the employee's 
OPF/EOPF. This type of action is taken when the seriousness of the misconduct or breach ofregulation 
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indicates that informal discipline is not appropriate. 

(9). Suspension. A temporary enforced absence from duty in a non-pay status imposed as a 
corrective penalty for serious misconduct or repeated lesser infractions. 

h. Factors Supervisors Should Consider In Proposing a Disciplinmy Action. 

(1 ). Determining the appropriate penalty requires the same degree of care as is used in the 
initial investigation into the offense. The Table of Offenses and Penalties (Enclosure 3) is intended to be 
used as a guide for the selection of penalties for certain offenses. The decision on what penalty is 
appropriate for a particular offense should be made considering the following: 

(a). The Douglas factors, outlined in section 3h(2). 

(b ). A determination as to an appropriate penalty must not be made arbitrarily and, except as 
prescribed by law, there must be no requirement whereby a specific penalty is automatically applied to a 
specific offense. With the exception ofremoval from the Federal Service, penalties are intended to be 
corrective in nature. Penalties should be in keeping with the policy of constructive discipline. 

(2). The MSPB has enunciated 12 factors (Douglas v. Veterans Admi11istratio11, 
AT075299006, April 10, 1981) that should be considered in selecting an appropriate disciplinary 
penalty. Not all factors are relevant in every case, and not all are of equal weight in making a decision. 
These factors are: 

(a). The nature and seriousness of the offense and its relation to the employee's duties, 
position, and responsibilities, including whether the offense was intentional, technical, or inadvertent, or 
was committed maliciously, or for gain, or was frequently repeated. 

(b ). The employee's job level and type of employment including supervisory or fiduciary 
role, contacts with the public, and the prominence of the position. 

( c ). The employee's past disciplinary record. 

(d). The employee's past work record including length of service, performance on the job, 
dependability, and the ability to get along with fellow workers. 

( e ). The effect of the offense upon the employee's ability to perform at a satisfactory level, 
and its effect upon the supervisor's confidence in tl1e employee's ability to perform assigned duties. 

(f). The consistency of the penalty with those imposed upon other employees for the same or 
similar offenses in like or similar circumstances. 

(g). The consistency of the penalty with the Table of Offenses and Penalties (Enclosure 3). 

(h). The notoriety of the offense, or its impact upon the reputation of DLA. 

(i). The clarity with which the employee was on notice of any rules that were violated in 
committing the offense or had been warned about the conduct in question. 

G). The potential for the employee's rehabilitation. 
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(k). The mitigating circumstances surrounding the offense such as unusual job tensions, 
personality problems, mental impairment, harassment, bad faith, malice, or provocation on the pmt of 
others involved in the matter. 

(I) The adequacy and effectiveness of alternative sanctions (penalties) to deter such conduct 
in the future by the employee or others. 
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Enclosure 3 
Table of Offenses and Recommended Penalties 

Penalties 
Offense (Cause of Action) 

Ffrst Offense Second Third Offense 
Offense 

1. Absence Without Leave from the Reprimand to 1- to 14-day 10-day 
regularly scheduled tour of duty or any 14-day Suspension Suspension to 
absence from management-directed Suspension Removal 
additional hours of duty, includes 
leaving the worksite without permission. 
2. Failure to request leave in accordance Reprimand to 1- to 5-day 5-day 
with established procedures. 5-day Suspension Suspension to 

Suspension Removal 
3. Repeated tardiness, repeated delays Reprimand to 1-day to 5- 5-day 
in returning to work from lunch or 1-day day Suspension to 
breaks. Suspension Suspension Removal 
4. Insubordination, defiance of or Reprimand to 1-day 5-day 
contemptuous behavior toward Removal Suspension ' Suspension to 
constituted authority, refusal to carry out to Removal Removal 
proper orders, disregard of regulation or 
directive. 
5. Delay or Failure to cany out assigned Reprimand to 1- to 10-day 5-day 
duties or instrnctions in a reasonable 3-day Suspension Suspension to 
time. Suspension Removal 
6. Indecent conduct on Government Reprimand to I-day Removal 
premises or during work hours. Removal Suspension 

to Removal 
7. Careless workmanship, negligence, Reprimand to 1- to 10-day 5-day 
concealing defective work, concealing, 10-day Suspension Suspension to 
losing, or destroying work documents. Suspension Removal 
8. Failure to honor valid debts or other Reprimand 1- to 5-day 5-day 
legal financial obligations. Suspension Suspension to 

Removal 
9. Misuse of the Government Travel Reprimand to 5-day 10-day 
Charge Card (e.g. use for unauthorized Removal Suspension Suspension to 
personal expenses, failure to pay charge to Removal Removal 
card bill or pay such bill in a timely 
manner). 
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10. Unauthorized use of or failure to Reprimand to 14-day 30-day 
appropriately control use of the Removal Suspension Suspension to 
Government Purchase Charge Card as a to Removal Removal 
cardholder, approving official 
responsible for use or oversight of the 
Card. 
11. Breach of safety regulations and Reprimand to 5-day 10-day 
practice, failure to use protective Removal Suspension Suspension to 
clothing or equipment. to Removal Removal 
12. Loss of, damage to, misuse of, Reprimand to 5-day 10-day 
unauthorized use of, destruction of 10-day Suspension Suspension to 
Government orooerty. Suspension to Removal Removal 
13. Theft (actual or attempted), Reprimand to 5-day 10-day 
unauthorized possession of Government Removal Suspension Suspension to 
property. to Removal Removal 

14. Loafing or sleeping on duty. 
a. Where safety of persons or property Reprimand 1- to 5-day 5-day 
is not endangered. Suspension Suspension to 
b. Where safety of persons or property Reprimand to 5-day Removal 
is endangered. Removal Suspension IO-day 

to Removal Suspension to 
Removal 

15. Fighting, threatening or inflicting 5-day 10-day 14-day 
bodily harm, physical resistance to Suspension to Suspension Suspension to 
proper authority. Removal to Removal Removal 
16. QumTeling or inciting to qumTel, use Reprimand to 3-day 10-day 
of abusive or offensive language, 5-day Suspension Suspension to 
horseplay which interferes with work, Suspension to Removal Removal 
disorderly conduct, offensive language 
to, or abuse of, subordinates. 
17. Rude, discomieous conduct, Reprimand to 1- day to 5- 5-day 
discourtesy to the public. I-day day Suspension to 

Suspension Suspension Removal 
18. Misrepresentation, falsification, or Reprimand to 5-day JO-day 
concealment of a material fact in Removal Suspension Suspension to 
connection with any official document. to Removal Removal 
falsification, giving false testimony, or 
withholding material facts or refusal to 
testify in connection with matters under 
official investigation, inquity, or other 
official proceeding. 
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19. Making false, malicious, or Reprimand to 5-day 10-day 
unfounded statements against other Removal Suspension Suspension to 
employees with disregard for, or intent to Removal Removal 
to, damage their reputation, authority, 
official standing, or position. 
20. Gambling or betting on Government Reprimand to 2-day to 5- 5-day 
premises during work hours. 3-day day Suspension to 

Suspension Suspension Removal 
21. Organizing, promoting, or assisting 3-day 5-day 10-day 
in, gambling or betting on Goverrunent Suspension to Suspension Suspension to 
premises during work hours. Removal to Removal Removal 
22. Being on duty drunk or impaired by 5-day 7-day 10-day 
intoxicants on Government premises as Suspension to Suspension Suspension to 
to be unable to properly perfonn duties, Removal to Removal Removal 
or being a hazard to one's self or to 
others, driving while intoxicated on a 
Govemment reservation, or while 
driving a Government-owned vehicle. 
23. Reporting for duty under the 5- to 10-day 7-day 10-day 
influence of intoxicants, unauthorized Suspension Suspension Suspension to 
sale or exchange or trade of intoxicants to Removal Removal 
(alcoholic beverages) on Government 
nremises. 
24. Use of an illegal drug, on duty or 15-day Removal 
off duty, positive result in a required Suspension 
drug test. to Removal 
25. Refosal to participate in required 15-day Removal 
drug test. Suspension to 

Removal 
26. Unauthorized possession, sale, 15-day Removal 
exchange, trade, or transfer of Suspension to 
ownership of an illegal drug, marijuana, Removal 
a narcotic, or other dangerous drug on 
Government premises, or during the 
work hours of any employee involved. 
27. Soliciting gifts, contributions, or Reprimand to 5-day 10-day 
personal services from subordinates. 5-day Suspension Suspension to 
Bortowing money from subordinates. Suspension to Removal Removal 
28. Discrimination, action or inaction Reprimand to 10-day 30-day 
based on race, color, religion, sex, Removal Suspension Suspension to 
national origin, age, or marital status to Removal Removal 
which affects an employee or applicant, 
making insulting or disparaging racial 
remarks. 
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29. Sexual harassment. Reprimand to 10-day 30-day 
Removal Suspension Suspension to 

to Removal Removal 
30. Reprisal, restraint, coercion, or Reprimand to I-to 10-day 10-day 
interference with an employee for use of 5-day Suspension Suspension to 
a grievance or appeal procedure, or Suspension Removal 
reporting fraud, waste, or abuse; for 
labor organization affiliation or duties; 
or for filing a discrimination complaint. 
31. Compromise, unauthorized Reprimand to 5-day 10-day 
possession, use, or disclosure of 3-day Suspension Suspension to 
appointment or promotion examination Suspension to Removal Removal 
information and materials. 
32. Violation of security regulation Reprimand to 5-day IO-day 
requirements. Removal Suspension Suspension to 

to Removal Removal 
33. Off-duty misconduct that causes an Reprimand to 5-day 10-day 
employee to be unable to fulfill his/her Removal Suspension Suspension to 
duty responsibilities, or negatively to Removal Removal 
reflects upon DLA as the employee's 
emolover. 
34. Unauthorized use of a Government' 30-day Removal 
vehicle for other than official purposes. Suspension to 

Removal 
35. Offer, solicitation, or acceptance of Reprimand to 10-day Removal 
a gift, gratuity, or thing ofmonetmy Removal Suspension 
value in connection with employee's to Removal 
official capacity. 
36. Smoking in an unauthorized Reprimand to 1- to 5-day 5-day 
location. I-day Suspension Suspension to 

Suspension Removal 

https ://headq uarters.d la.mil/DES/policy /j I md.htm 3/12/2010 
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Enclosure 4 

Maintaining Discipline Flowchart 

j Disciplinary Actions I 
J. 

Supervisor presents situation to 
servicing Employee Relations 
Specialist (ERS) 

• 
ERS gives advice/guidance 
regarding the investigation 

+ 
ERS helps supervisor 
determine nexus 

+ 
ERS reviews investigation to determine 
if evidence meets the preponderance level 
(also check bargaining unit status of 
employee), 

t 
ERS advises supervisor to make an EAP 
referral. Is formal disciplinary action 
appropriate? 

September 15, 2009 

No 
f--

ERS helps supervisor to write formal Supervisor determines if counseling, 
disciplinary letter or proposal Jetter of warning, or other informal 

"' 
action is appropriate 

I Legal office reviews letter I 
.. After supervisor completes action, 

Supervisor issues letter to employee (and ERS retains a copy for the case file 
union rep, if applicable) 

+ 
ERS tracks employee's reply period and 
deciding official's (DO) response 

+ 
ERS assists DO to draft the decision letter, 
including applicable grievance or appeal 
rights 

• I Legal office reviews decision letter 

+ 
ERS completes any other necessary actions Process ended) 
to fulfill decision and closes out case file 

https ://headquarters. dla.mil/D ES/po Ii cy /j 1 md .htm 

Page 17of17 

3/12/2010 



 

 
8 

 

 
 
 
 
 
 
 

APPENDIX C 
 

BUSINESS TRANSFORMATION AGENCY 
REASONABLE ACCOMMODATION TO INDIVIDUALS WITH A 

DISABILITY POLICY STATEMENT 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



BUSINESS TRANSFORMATION 
AGENCY 

BUSINESS TRANSFORMATION AGENCY 
1 851 S. BELL STREET 
ARLINGTON, VA 22240 

AUG 1 7 2010 

MEMORANDUM FOR ALL BUSINESS TRANFORMATION AGENCY PERSONNEL 

SUBJECT: Providing Reasonable Accommodation to Individuals with Disabilities Policy 
Statement 

It is the policy of the Business Transformation Agency (BTA) to fully comply with the 
reasonable accommodation requirements of the Rehabilitation Act of 1973 to ensure that BTA 
personnel and applicants for employment with physical and mental disabilities enjoy full access 
to equal employment opportunity. Effective reasonable accommodations will be provided to 
qualified BTA personnel and applicants with disabilities to remove workplace barriers, unless 
doing so would cause an undue hardship. 

We have a strong interest in providing reasonable accommodations that will allow our 
BTA personnel with disabilities to continue to contribute at the highest level to the mission of the 
agency. Employment opportunities shall not be denied because of the need to make reasonable 
accommodations for an individual's disability. 

All requests for reasonable accommodations will be processed and, where appropriate, 
provided in a prompt, fair, and efficient manner. BTA supervisors and managers are expected to 
engage in an interactive process with employees who request reasonable accommodations to 
determine effective and reasonable accommodations for qualified employees with disabilities. 
For further guidance on requesting reasonable accommodations, please contact our servicing 
Equal Employment Opportunity Office at (703) 767-6777. 

David M. Fisher 
Director 
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APPENDIX D 
 

BUSINESS TRANSFORMATION AGENCY 
ANTI-HARASSMENT STATEMENT 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



BUSINESS TRANSFCRMA TION 
AGENCY 

BUSINESS TRANSFORMATION AGENCY 
1 851 S. BELL STREET 
ARUNGfON, VA 22240 

AUG 17 l010 

MEMORANDUM FOR ALL BUSINESS TRANSFORMATION AGENCY PERSONNEL 

SUBJECT: Anti-Harassment Statement 

Harassment based on race, color, religion, sex (including sexual harassment), national 
origin, age or disability is a form of discrimination that violates Federal civil rights laws and will 
not be tolerated within the workplace. All personnel (military, civilian and contractor) have an 
obligation to prevent:(!) hostile, intimidating or offensive work environments; (2) umeasonable 
interference with work performance; and (3) actions adversely affecting employment and 
progression opportunities. Such activities are counter-productive to the mission of the 
Department of Defense. 

Sexual harassment is a form of discrimination, whether by a member of the same or 
opposite sex, involving unwelcome sexual advances and inappropriate conduct of a sexual 
nature. Such behavior interferes with an individual's ability to perform his or her duties. This 
conduct includes unwelcome sexual advances, expressed or implied requests for sexual favors as 
~condition of employment or career advancement, and other inappropriate behavior or 
comments of a sexual nature. 

Employees who have been sexually harassed have an obligation to make it clear that such 
behavior is unwelcome and offensive. Personnel are encouraged to report complaints of 
harassment to their supervisory chain. Management officials will follow-up on harassment 
complaints by conducting a confidential, prompt and thorough investigation. When allegations 
are substantiated, immediate corrective action should be taken to eliminate harassing activity. 
Violators may be held accountable through disciplinary action. The law prohibits retaliation 
against employees who report or cooperate with any harassment inquiry. The Defense Logistic 
Agency's Equal Employee Opportunity (EEO) Office can provide advice and assistance on this 
and other EEO-related matters. They can be reached on (703) 767-6777. 

All personnel are entitled to perform their duties in an environment free of harassment 
and unlawful discrimination. It is everyone's responsibility to ensure that discrimination and 

wockpfu~ rum.=eot of ~y type'" dimirurt~ 

David M. Fisher 
Director 
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APPENDIX E 
 

BUSINESS TRANSFORMATION AGENCY 
FY 2010 CUMULATIVE YEAR END 

EQUAL EMPLOYMENT OPPORTUNITY COMPLAINT DATA 
 
 



 

 
 

Equal Employment Opportunity Data 
Posted 

Pursuant to the No Fear Act: 
 

Business Transformation Agency 
For 2010 Cummulative Year end Equal employment Opportunity Complaint Data 

**Mixed Cases are Included in this report.** 

Complaint Activity 

Comparative Data 

Previous Fiscal Year Data 
2010Thru09-30

2005 2006 2007 2008 2009

Number of Complaints Filed 0 0 1 2 0 1 

Number of Complainants 0 0 1 2 0 1 

Repeat Filers 0 0 0 1 0 0 

Complaints by Basis 
Comparative Data 

Previous Fiscal Year Data 

2010Thru09-
30 

Note: Complaints can be filed 
alleging multiple bases.The sum 
of the bases may not equal total 
complaints filed. 

2005 2006 2007 2008 2009

Race 0 0 1 2 0 0 

Color 0 0 0 2 0 0 

Religion 0 0 0 0 0 0 

Reprisal 0 0 0 2 0 1 

Sex 0 0 1 0 0 0 

National Origin 0 0 0 0 0 0 

  



Equal Pay Act 0 0 0 0 0 0 

Age 0 0 0 2 0 1 

Disability 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 

Complaints by Issue 
Comparative Data 

Previous Fiscal Year Data 

2010Thru09-
30 

Note: Complaints can be filed 
alleging multiple bases.The sum 
of the bases may not equal total 
complaints filed. 

2005 2006 2007 2008 2009

Appointment/Hire 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 

Disciplinary Action 

 Demotion 0 0 0 0 0 0 

 Reprimand 0 0 0 0 0 0 

 Suspension 0 0 0 0 0 0 

 Removal 0 0 0 0 0 0 

 Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 

Examination/Test 0 0 0 0 0 0 

Harassment 

 Non-Sexual 0 0 0 0 0 0 

 Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 



Pay (Including Overtime) 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 1 1 0 1 

Reassignment 

 Denied 0 0 0 0 0 0 

 Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 

Terms/Conditions of 
Employment 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 

Training 0 0 0 0 0 0 

Other 0 0 0 2 0 0 

Processing Time 

Comparative Data 

Previous Fiscal Year Data 2010Thru09-
30 2005 2006 2007 2008 2009 

Complaints pending during 
fiscal year   

Average number of days 
in investigation 0 0 0 0 316.00 287 

Average number of days 
in final action 0 0 0 0 0 0 

Complaint pending during 
fiscal year where hearing was 
requested 

  

Average number of days 
in investigation 0 0 0 0 316.00 287 

Average number of days 
in final action 0 0 0 0 0 0 



Complaint pending during 
fiscal year where hearing was 
not requested 

  

Average number of days 
in investigation 0 0 0 316.00 0 0 

Average number of days 
in final action 0 0 0 0 0 0 

Complaints Dismissed by 
Agency 

Comparative Data 

Previous Fiscal Year Data 2010Thru09-
30 2005 2006 2007 2008 2009

Total Complaints Dismissed by 
Agency 0 0 0 0 0 0 

Average days pending prior to 
dismissal 0 0 0 0 0 0 

Complaints Withdrawn by 
Complainants   

Total Complaints Withdrawn by 
Complainants 0 0 0 0 0 0 

Total Final Agency 
Actions Finding 
Discrimination 

Comparative Data 

Previous Fiscal Year Data 2010Thru09-
30 2005 2006 2007 2008 2009 

# % # % # % # % # % # % 

Total Number Findings 0   0   0   0   0   0   

Without Hearing 0 0 0 0 0 0 0 0 0 0 0 0 

With Hearing 0 0 0 0 0 0 0 0 0 0 0 0 

Findings of Discrimination 
Rendered by Basis 

Comparative Data 

Previous Fiscal Year Data 2010Thru09-
30 Note: Complaints can be 2005 2006 2007 2008 2009 



filed alleging multiple 
bases.The sum of the bases 
may not equal total 
complaints and findings. 

# % # % # % # % # % # % 

Total Number Findings 0   0   0   0   0   0   

Race 0 0 0 0 0 0 0 0 0 0 0 0 

Color 0 0 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

  

Findings After Hearing 0   0   0   0   0   0   

Race 0 0 0 0 0 0 0 0 0 0 0 0 

Color 0 0 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 



  

Findings Without Hearing 0   0   0   0   0   0   

Race 0 0 0 0 0 0 0 0 0 0 0 0 

Color 0 0 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

Findings of Discrimination 
Rendered by Issue 

Comparative Data 

Previous Fiscal Year Data 2010Thru09-
30 2005 2006 2007 2008 2009 

# % # % # % # % # % # % 

Total Number Findings 0   0   0   0   0   0   

Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 0 0 0 0 



Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 

Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 

Harassment 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 

Reassignment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 0 0 

Terms/Conditions of 
Employment 0 0 0 0 0 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 0 0 0 0 

Other - User Defined 0 0 0 0 0 0 0 0 0 0 0 0 

  

Findings After Hearing 0   0   0   0   0   0   

Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 0 0 0 0 0 0 



Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 

Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 

Harassment 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 

Reassignment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 0 0 

Terms/Conditions of 
Employment 0 0 0 0 0 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 0 0 0 0 



Other - User Defined 0 0 0 0 0 0 0 0 0 0 0 0 

  

Findings Without Hearing 0   0   0   0   0   0   

Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 

Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 

Harassment 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 

Reassignment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 



Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 0 0 

Terms/Conditions of 
Employment 0 0 0 0 0 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 0 0 0 0 

Other - User Defined 0 0 0 0 0 0 0 0 0 0 0 0 

Pending Complaints Filed in 
Previous Fiscal Years by Status 

Comparative Data 

Previous Fiscal Year Data 2010Thru09-
30 2005 2006 2007 2008 2009

Total complaints from previous 
Fiscal Years 0 0 0 1 2 0 

Total Complainants 0 0 0 1 2 1 

Number complaints pending   

Investigation 0 0 0 0 0 0 

ROI issued, pending 
Complainant's action 0 0 0 0 0 0 

Hearing 0 0 0 0 0 1 

Final Agency Action 0 0 0 0 0 0 

Appeal with EEOC Office of 
Federal Operations 0 0 0 0 0 0 

Complaint Investigations 

Comparative Data 

Previous Fiscal Year Data 2010Thru09-
30 2005 2006 2007 2008 2009

Pending Complaints Where 
Investigations Exceed Required 
Time Frames 

0 0 1 0 1 0 

 

 



 



U.S. Commodity Futures Trading Commission 
Three Lafayette Centre, 1155 21• Street, NW, Washington, DC 20581 

www.cftc.gov 

(202) 418-5050 Gary Gensler 
Chalnnan (202) 418-5533 Facsimile 

The Honorable Stuart J. Ishimaru 
Commissioner 
United States Equal Employment 
Opportunity Commission 
One NoMA Station 
131 M Street, NE 
Washington, DC 20507 

Dear Commissioner Ishimaru: 

March 30, 2011 

CJ 

0 

This transmits the FY 2010 Federal Employee Antidiscrimination and Retaliation Act of 
2002 (No FEAR Act) Report for the U.S. Commodity Futures Trading Commission (CFTC). 

Should you have questions, please contact the CFTC Equal Employment Opportunity 
Program Manager, Evelyn Parker, at (202) 418-5257. 

Enclosure 

http://www.cftc.gov


U.S. Commodity Futures Trading Commission 

Fiscal Year 2010 

Annual Report to Congress 
on the 

Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 

Section 203 (a) (1) through (4) - Complaint activity and disposition of complaints. 

There were four complaints of discrimination filed under Title VII of the Civil Rights Act, 
and pursuant to the guidelines of 29 CFR 1614 and the Equal Employment Opportunity 
Commission's (EEOC) Management Directive 110, that were processed by the Commodity 
Futures Trading Commission's (CFTC) Office of Equal Employment Opportunity (EEO). 
Investigations have been completed in all four complaints. Two complaints are pending before 
the U.S. Equal Employment Opportunity Commission, and two complaints await final agency 
decisions. There were no findings of discrimination, no disciplinary action taken by any manager 
or subordinate employee, and no reimbursement required by the Agency pursuant to section 201 
of the No Fear Act. 

Section 203 (a) (5). 

The final year-end data posted pursuant to section 301(c) (1) (B) is attached for reference 

Section 203 (a) (6). 

The Chairman of the CFTC issues an annual policy statement that reinforces the Agency's 
commitment to maintaining a workplace free from discrimination and harassment. This policy 
statement clearly states that engaging in prohibited behavior will result in appropriate 
disciplinary actions. During fiscal year 2010, there were no employees disciplined pursuant to 
this policy. 

Section 203 (a) (7) - Analyses and compliance activities. 

An examination of trends illustrates that complaint activity at the Agency has remained stable for 
FY2010. Both the bases of the complaints filed, as well as the issues identified in the 
complaints, are consistent with prior years. CFTC continues to collaborate on a regular basis 



with managers to insure compliance with anti-discrimination laws and regulations. Mandatory 
No Fear training is offered to all employees bi-annually and to all new employees during their 
first ninety-days of employment. All managers are strongly encouraged to participate in 
mediation during the pre-complaint stages of the EEO process and the Agency has been 
successfully able to resolve matters during the early stages of the process. The CFTC 
Alternative Dispute Resolution Program is posted on both the Agency's external and internal 
websites. 

Section 203 (a) (8) - Budget adjustments. 

No adjustments to the CFTC budget have been necessary or required to comply with the 
requirements under section 201. 
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No FEAR Act Annual Report for Fiscal Year 2010 
Executive Summary 

The No FEAR Act, signed by President George W. Bush on 15 May 2002, is 
intended to reduce the incidence of workplace discrimination within the Federal 
Government by making agencies and departments more accountable for their actions. 
Section 203 of the No FEAR Act specifically requires, not later than 180 days after the 
end of each fiscal year, each Federal agency to submit to the Speaker of the House of 
Representatives, the President Pro Tempore of the Senate, the Committee on 
Governmental Affairs of the Senate, the Committee on Government Reform of the House 
of Representatives, each committee of Congress with jurisdiction relating to the agency, 
the Equal Employment Opportunity Commission, and the Attorney General an annual 
report with specific information relating to each agency's Equal Employment 
Opportunity (EEO) complaints activity. The Central Intelligence Agency (CIA) fully 
endorses, and intends to comply with, the intent of the No FEAR Act, and in accordance 
submits its annual report covering the fiscal year (FY) 20 I 0. 

CIA adheres to the provisions of Federal EEO laws and regulations to provide 
equal opportunity in employment for all persons; to prohibit discrimination on the basis 
of federally-protected categories-that is, age ( 40 and over), color, disability, national 
origin, race, religion, sex, and reprisal for opposing employment discrimination and/or 
for participating in the EEO process-and on the basis of other categories, such as sexual 
orientation, marital status, status as a parent, and political affiliation as protected by 
Executive Order or written CIA policy; and to promote the full realization ofEE0. 1 

CIA processed 33 formal complaints in FY 2010 and 21 in FY 2009. The number 
of formal complaints in FY 2010 showed an increase from the five-year trend of 
approximately 20 complaints per year. We will monitor to see if this is a new trend 
requiring adjustment of our current practices or a one-year anomaly. 

There was not a single finding of discrimination in the past two years; therefore, 
no employees were disciplined as a result of an EEO formal complaint. CIA has a Zero 
Tolerance Policy for discrimination and harassment, which is intended to hold employees 
to a higher standard than required by Federal law. We have disciplined employees for 
violating this Zero Tolerance Policy. Thirteen employees were disciplined under this 
policy in FY 2010 and 26 employees in FY 2009. The discipline ranged from oral 
warnings to removal from position. Although CIA did not pay any judgments as a result 

1 The No FEAR Act is codified in the Merit Systems Protection Act (MSPA). Pursuant to 5 U.S.C. § 
2302(a) (2) (C), the Central Intelligence Agency is exempted from the MSPA. Nevertheless, CIA is subject 
to certain provisions of law specified in section 202 of the No FEAR Act found under§ 2302(d) of the 
MSPA. These include the Civil Rights Act of 1964, the Age Discrimination Act of 1967, the Fair Labor 
Standards Act of 1938, the Rehabilitation Act of 1973, and all other applicable laws, rules, or regulations 
prohibiting discrimination on the bases of marital status or political affiliation. The CIA, however, is not 
subject to §2302(b) of the whistleblower statutes based on its exemption. 

I 
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of a finding of discrimination, we did settle some cases. In FY 2010, there were two 
settlements totaling $7,863; in FY 2009, CIA had five settlements totaling $43,000. 
These amounts do not include settlements paid at the hearing stage. All settlements were 
paid out of CIA funds. Continuing a five-year trend, race, sex, reprisal, and disability 
were the leading bases for the CIA's EEO complaints in FY 2010. 

During the past two years, the CIA has implemented several changes to enhance 
its EEO/Diversity program. In July 2010, we created a new Employee Resource Center 
(ERC). The ERC combines the offices and/or components of EEO, Diversity, Alternative 
Dispute Resolution, Grievance, and Recruitment Outreach into one corporate center, in 
an effort to more effectively address key EEO and Diversity issues. 

CIA continues to focus on educating the workforce on diversity and fairness 
issues. We implemented several programs that promoted workforce inclusiveness and 
appreciation for cultural and individual differences. These programs include a mandatory 
multi-cultural course, an online No FEAR Act course, and workshops on a range of 
issues such as Women and Success and a Harassment Free Workplace. CIA continues its 
efforts with such initiatives as implementing the recommendations of the Workplace 
Dynamics Initiative, the Leadership Development Program, the CIA Mentoring Program, 
and training for managers who supervise disabled employees. 

CIA strengthened outreach efforts through our "Advice Only" program, 
encouraging managers and employees to seek advice on EEO-related issues without 
officially entering the EEO process. Under this program, in FY 2010, 402 staff members 
sought the advice of an EEO counselor, a dramatic increase over 209 in FY 2009. 

CIA takes its responsibility seriously to provide a workplace that is free from 
discrimination and harassment, and we continue to seek new and innovative ways to 
improve diversity and fairness at the Central Intelligence Agency. 

2 
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Complaint Activity 

Number of Comolaints Filed 
Number of Comnlainants 
Reneat Filers 

Complaints by Basis 

Note: Complaints can be filed 
alleging multiple bases. The sum 
of the bases may not equal total 
complaints filed. 

Race 
Color 
Relioion 
Reorisal 
Sex 
National Oriain 
Eaual Pav Act 
Aae 
Disabilitv 
Non-EEO 

Complaints by Issue 

Note: Complaints can be filed 
alleging multiple issues. The sum 
of the issues may not equal total 
complaints filed. 

Annointment!Hire 
Assinnment of Duties 
Awards 
Conversion to Full-time 
Discinlinarv Action 

Demotion 
Reorimand 
Removal 
susoension 
Other 

Dutv Hours 
Evaluation Annraisal 
Examination/I est 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pav <Includina Overtime) 
Promotion/Non-Selection 
Reassianment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Employment 

Time and Attendance 
Trainina 
Other 

Comnarative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 2010 

12 24 22 21 33 
11 23 22 21 32 

1 2 0 0 1 

Comoarative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 2010 

2 5 19 8 11 
0 1 1 3 0 
1 3 1 0 3 
3 7 8 28 18 
6 11 15 6 12 
1 4 1 7 4 
0 0 0 0 0 
4 4 8 6 10 
6 7 1 19 9 
0 0 0 0 0 

Comnarative Data 
Previous Fiscal Year 

2006 2007 2008 2009 2010 

4 0 3 0 7 

1 9 9 10 9 
1 2 3 7 1 
0 0 0 0 0 

0 0 0 0 0 
1 0 0 1 1 
0 1 0 8 1 
0 0 0 0 0 
0 1 0 0 3 
0 0 0 1 1 
0 3 1 2 9 
0 0 1 0 1 

9 7 10 11 3 
1 2 3 1 1 
0 0 0 3 1 
0 1 1 0 2 
6 8 16 6 9 

1 3 1 8 3 
0 1 1 1 2 
0 1 0 0 1 
0 0 0 0 0 
0 0 0 0 0 
0 1 2 4 4 
0 1 0 9 1 

0 1 0 0 1 
2 2 3 5 5 
2 0 0 0 6 
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Processing Time 

Complaints pending during fiscal year 

Average number of days in 
investi ation sta e 
Average number of days in final 
action sta e 

Complaint pending during fiscal year 
where hearing was requested 

Average number of days in 
investi ation sta e 
Average number of days in final 
action sta e 

Complaint pending during fiscal year 
where hearing was not requested 

Average number of days in 
investi ation sta e 
Average number of days in final 
action sta e 

Complaints Dismissed by Agency 

Total Complaints Dismissed by Agency 

Average days pending prior to 
dismissal 

Complaints Withdrawn by 
Comnlainants 

Total Complaints Withdrawn by 
Comnlainants 

Pending Complaints Filed in 
Previous Fiscal Years by Status 

Total complaints from previous Fiscal 
YPars 
Total Comolainants 
Number comolaints oendina 

Jnvestination 
Hearino 
ROI Issued, Pending Complainants 
Action 
Final Action 
Appeal with EEOC Office of Federal 
Ooerations 

Complaint Investigations 

Pending Complaints Where 
Investigations Exceeds Required Time 

Com arative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 2010 

396 183 198 304 290.85 

49 49 61 

Comoarative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 2010 

4 3 3 5 4 

63 17 34 28 36 

2 3 2 2 2 

Comoarative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 2010 
4 3 10 18 30 

4 3 10 18 29 

0 0 0 0 0 
3 3 8 13 18 

n/a n/a n/a 0 0 

1 0 1 3 2 
0 0 1 2 0 

Comoarative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 2010 

3 0 1 2 6 



I ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 
STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 

REPORTING PERIOD BEGINS OCTOBER 1ST AND ENDS SEPTEMBER 30TH 

REPORTING PERIOD: FY 2010 

I EEO COUNSELOR COUNSELINGS 
TOTAL 1 

1. COMPENSATORY DAMAGES 0 

I A. TOTAL COMPLETED/ENDED COUNSEUNGS 55 54 2. BACKPAY/FRONTPAY 0 
3. LUMP SUM PAYMENT 1 1 

COUNSELED 'MlHIN 30 DAYS 15 14 4 ATTORNEY FEES AND COSTS 0 0 
5. 0 0 

I 
2. COUNSELED WITHIN 31 TO 90 DAYS 30 30 6. 0 0 

COUNSELED IMTHJN 'A'RITTEN EXTENSION 
25 

7. 0 
PERIOD NO LONGER THAN 60 DAYS 25 

b. COUNSELEDW'ITHIN 90 DAYS 'M-IERE F. NON-ADR SETILEMENTS WITH NON-MONETARY BENEFITS 
INDIVIDUAL PARTICIPATED IN AOR 5 5 COUNSELING$ INDIVIDUALS 

I 
c. COUNSEt.EDW1THIN 31-00 DAYS THAT WERE UNTIMELY TOTAL 1 

3. COUNSELED BEYOND 90 DAYS 1. HIRES 0 0 
COUNSELED DUE TO REMANDS a. RETROACTIVE 0 0 

b. NON-RETROACTIVE 0 0 
ADR INTAKE OFFICER PROMOTIONS 

I a. RETROACTIVE 0 
B. TOT AL COMPLETED/ENDED COUNSEUNGS b. NON·RETROACTJVE 0 0 

3. EXPUNGEMENTS 0 0 
1. COUNSELED WITHIN 30 DAYS 0 0 4. REASSIGNMENTS 

I 
5. REMOVALS RESCINDED 0 

2 COUNSELED WITHIN 31 TO 90 DAYS 0 0 a. REINSTATEMENT 0 
COUNSELED WITHIN WRITTEN EXTENSION b. VOLUNTARY RESIGNATION 
PERIOD NO LONGER THANeo DA'fS 0 0 6 ACCOMMODATIONS 

b COUNSELED WITHIN 90 DA'fS IAIHERE 7. TRAINING 1 

I 
INDIVIDUAL PARTICIPATED IN AOR 0 0 8 APOLOGY 0 

c_ COUNSEl£DWITHIN 31-90 DAYS THAT WERE UNTIMEL 9. DISCIPLINARY ACTIONS 
3. COUNSELED BEYOND 90 DAYS a. RESClNDED 0 
4. COUNSELED DUE TO REMANDS b. MODIFIED 0 

PERFORMANCE EVALUATION MODIFIED 0 

I 
COMSINEO TOTAL LEAVE RESTORED 0 

13. 0 0 
C. TOTAL COMPLETED/ENDED COUNSELJNGS 55 54 

G. ADR SETILEMENTS WITH MONET ARY BENEFITS 

I 1. COUNSEL.ED WITHIN 30 DAYS 15 14 COUNSELINGS INDIVIDUALS 
TOTAL 0 0 

2 COUNSEL.ED VIJITHIN 31 TO 90 DAYS 30 30 1. COMPENSATORY DAMAGES 
COUNSELED WITHIN WRITTEN EXTENSION 2. BACKPAY/FRONTPAY $ 

I 
PERIOD NO LONGER THAN 60 DAYS 25 25 3. LUMP SUM PAYMENT $ 

b COUNSELED 'MTHIN 90 DAYS IAIHERE 4. ATIORNEY FEES AND COSTS $ 

INDIVIDUAL PARTICIPATED IN ADR 5 5. $ 
c. C~SELED WITHIN 31-90 DAYS THAT WERE UNTIMELY 6. 0 $ 

3. COUNSELED BEYOND 90 DAYS $ 

I 4 COUNSELED DUE TO REMANDS 

H. ADR SETILEMENT 

TOTAL 
D. PRE-COMPLAINT ACTIVITIES HIRES 

I 1. ON HAND AT THE BEGINNING OF THE a_ RETROACTIVE 
REPORTING PERIOD 10 \0 b. NON-RETROACTIVE 

2. INITIATED DURING THE REPORTING PERIOD 57 54 2. PROMOTIONS 
3. COMPLETEDfENDED COUNSELING$ 55 4 a. RETROACTIVE 

I 
a. SETILEMENTS (MONETARY AND b. NON-RETROACTIVE 

NON-MONETARY) 2 2 3. EXPUNGEMENTS 
b. WITHDRAWALS/NO COMPLAINT FILED 20 4. REASSIGNMENTS 

COUNSELING$ COMPLETED/ENDED IN 5. REMOVALS RESCINDED 
REPORTING PERIOD THAT RESULTED a. REINSTATEMENT 

I 
!N COMPLAINT FILINGS IN REPORTING b_ VOLUNTARY RESIGNATION 
PERIOD 33 32 6. ACCOMMODATIONS 

d DECISION TO FILE COMPLAINT PENDING 7. TRAINING 
AT THE END OF THE REPORTING PERIOD 0 0 8. APOLOGY 

4. COUNSELING$ PENDING ATTHE END OF THE 9. DISCIPLINARY ACTIONS 

I REPORTING PERIOD 12 12 a. RESCINDED 
b. MODIFIED 

10. PERFORlliAHCE E\11'.LUAT\ON MODIFIED 

11 LEAVE RESTORED 0 

I 
12. 0 
13. 

I. NON-ADR SETTLEMENTS 
COUNSELINGS 

I 
TOTAL 2 

EEOC FORM41S2 (l\El/ISEOSEPT 2010) ... 

I Printed on 2/3/2011 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 

enc 

1---3_3 __ B COMPlAINTS FILED 

1--..;5i---C. REMANDS (sum of Jines C1 +C2.+C3) 

3 
0 

0 

C.1. REMANDS (NOT INCLUDED IN A OR BJ 

C.2. REMANDS (INCLUDED IN A ORB) 

C.3 NUMBER OF ADDITIONAL REMANDS IN THIS REPORTING 

PERIOD THAT ARE NOT CAPTURED IN C.1 OR C.2 ABOVE 

C.4. ADDITIONAL CLOSURES IN THIS REPORTING PERIOD NOT 

REFLECTED INF OR H THAT RE SUL TED FROM REMANDS 

1---7"-1 __ 0. TOTAL COMPLAINTS (sum of lines A+B+C1) 

66 E. COMPLAINTS JN LINE 0 THAT INERE NOT CONSOLIDATED 

l---2_1 __ F. COMPLAINTS IN LINE E CLOSED DURING REPORT PERIOD 

l---5 ___ G. COMPLAINTS IN LINE 0 THATVVERE CONSOLIDATED 

1---0'---H. COMPLAINTS IN LINE G CLOSED DURING REPORT PERIOD 

c. COLLATERAL DUTY 

B. AGENCY & CONTRACT STAFF TRAINING 

COUNSELORS INVESTIGATORS COUNSJINVESTIG 

53 COMPLAINTS ON HAND AT THE END OF THE 

REPORTING PERIOD (Line 0. (F+H)) + [{C2 + C3) - C4) 

32 J. INDIVIDUALS FILING COMPLAINTS 

2 K NUMBER OF JOINT PROCESSING UNITS FROM 

CONSOUDATION OF COMPlA!NTS 

~.EOC FORM ~62 (REVISED MARCH 200Q) 

AGENCY CONTRACT AGENCY CONTRACT 

0 0 0 
a STAFF RECEIVING REQUIRED 

32 OR MORE HOURS 0 0 0 
b. STAFF RECEIVING a OR MORE 

HOURS, USUALLY GIVEN TO 

EXPERIENCED STAFF 0 0 
c. STAFF RECEIVING NO 

TRAINING AT ALL 0 
2. EXPERIENCED STAFF ·TOTAL 

a. STAFF RECEIVING REQUIRED 
a OR MORE HOURS 

b STAFF RECEIVING 32 OR 

MORE HOURS, GENERALLY 

GIVEN TO NEW STAFF 0 0 0 
c. STAFF RECENING NO 

TRAINING AT ALL 0 0 0 
C. REPORTING LINE 
1 EEO O!REClOR'S NAME: She I Brown-Norman ,, 

2. 

DOES THE EEO DIRECTOR REPORT 

TO THE AGENCY HEAD? 

!f NO, INHO DOES THE EEO DIRECTOR REPORT TO'? 

PERSON: Gerald Hamilton 

TITLE: Director of the Employee Resource Center 

0 

0 

0 

0 

0 

0 

AGENCY 

2 

2 

0 

0 

0 

YES 

3. \f\rt-lO IS RESPONSIBLE FOR THE DAY-TO-DAY OPERATION OF THE EEO 

PROGRAM IN YOUR DEPARTMENT/AGENCYfORGANIZATION? 

PERSON Sheryl Brown-Norman 

TITLE: Director of EEO 

4 w-10 DOES THAT PERSON REPORT TO? 

PERSON: Gerald Hamilton 

TITLE: Director of the Employee Resource Center 

CONTRACT 

0 

0 

0 

0 

NO 



- - - - - - - - - - - - - - - - -
AGENCY OR DEPARTMENT: 

ISSUES OF 

ALLEGED 

DISCRIMINATION !<Ann 

0 
0 
0 
0 

0 
0 
0 

0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 

0 
0 
0 

0 

0 
0 

t>THBR (1'\<o ......... ""'""l 

OTAL ISSIJU BY BASES 0 
OTALCOMPU.!NTS fl LED BY MSES 0 

ror AL COMPLJ..1NANTS BY BASU 0 

ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(Rl!PORTING Pl!RIOD BEGINS OCTOBER 1ST AND ENDS SEPTEMBER JOTH) 

en ra n e 1 ence gency 

llACE 

0 0 0 0 
0 4 

0 0 
0 0 0 
0 0 
0 0 0 
0 0 0 

0 0 
0 

0 0 0 0 
0 4 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 

0 0 0 
0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 
0 0 0 

0 0 4 0 0 

0 0 0 0 
0 0 3 0 0 

7 0 26 0 
3 0 8 0 
3 0 B 0 

PART IV • BASES AND ISSUl!S ALLEGED IN COMPLAINTS PILl!D 

COWR RELIGION REPRJSAL 

0 

0 

0 

0 
0 
0 
0 

0 
0 

0 
0 
0 

0 
0 

4 

0 

0 
2 
0 
0 
0 

0 
0 
0 
0 
0 
0 

0 

0 
0 

7 
3 
3 

5 

0 
6 
0 
4 
4 
0 
0 
0 
5 

0 
1 
0 
0 
0 
3 

3 
0 
0 

30 
20 
19 

BASES OF ALLEGED DISCRIMINATION 

0 

0 

0 

0 
1 

0 

0 
0 

0 
0 
0 

0 

0 
0 

6 
2 
2 

3 

0 
2 
0 

0 

0 
3 

4 
4 
0 
0 
0 

0 

0 
0 
2 

3 
0 

23 
12 
12 

HA TIONAL ORIGIN 

0 0 

0 0 

0 0 
0 0 
0 0 

0 

0 

0 0 
0 0 
0 0 

0 0 
0 0 
0 

0 0 
0 0 
0 0 

2 6 
2 2 
2 2 

EQUAL 

REPORTING PERIOD: FY 

DISABILITY GINA 

0 
3 0 4 
0 0 0 
0 0 0 

0 0 
0 0 0 
0 0 0 
0 0 0 

0 0 

0 0 0 
5 2 3 

2 2 
2 2 

2 0 
0 0 

4 0 
0 0 

0 0 0 
0 0 0 
0 
0 0 

0 0 
0 

2 0 2 
0 0 0 
2 0 

5 17 
3 9 
3 9 

TOTAL 

BASE!< COMPl.AINT 

BY ISSUE BY1SS1JE 

9 
21 
2 
0 
5 

0 
2 
0 
3 

30 
5 
16 
15 
1 
8 
6 

18 
5 
3 
2 

0 
0 
10 

15 

7 

8 
10 

0 
4 

0 

0 
3 

11 
2 
6 
5 
1 
2 
2 
9 
5 

3 
2 

0 
0 
4 

8 

5 

-

TOTAL 

BYlSS!JE 

B 
10 

0 
4 

0 

0 
3 

10 
2 
6 
5 
1 
2 
2 
9 
5 
3 
2 

0 

0 
4 

8 

5 

-



- - - - - -
AGENCY OR DEPARTMENT: Central lntelliaence Aaencv 

- - - - - - -
ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(Rl!PORTING Pl!RIOD Bl!GINS OCTOlll!!R 1ST AND l!!NDS Sl!!PTl!MIU!:R JOTH) 

- -
P'AlllT IVA • BASES OF DISCRIMINATION IN Flf0MNOS AND ALLEGED IN •ETTLEMllMTS 

1--------------- .,,..,.DI. ... 
FJNDINGS/ALLEGATIONS TN 

I. Couru:elmo Settlement A!le;a!ions 
la Nu<nbcrofC0111,,.lin~•Srlll<d 
lb ~.-.{C~os..itl<dW1!h 

2. Comnlaint Settlement AJle<>at1ons 
2a Niunbcro[C l.oio.!.o~ 

2~ NlllTl""r "f Conmlo1non1• s..ttt..i With 

3_ Final A"Cf>C\' Decision Findinos 
~• N"'"bcr FAO. ,,,u, Fnidin~' 
lb_ Numh<rComno""'l't> 1-1 FADFindin1, 

<I. AJ Decision Findin<>• 
4a Nun1h<rAJU..:!51<>noW1!hf1ndi1•.;•· 

u 
u 
u 

u 
u 
0 

u 
u 
u 

u 
u 

5. Final Auencv Order Findin•• lm"'en1ented U 
5a Numh<rofFonoiOrd,,rsWo!hFmd-•lm led U 

lb fofCon,.,IAin.ni.i ... cdf[)f'"lhF1ndin••I (flied U 

TOTAL SETTLEMENT ALLEGATIONS 
TOTAL FINAL ACTION FINDINGS 

FINDINGS/ALLEGATIONS IN: 

! C'ounselin~ Settlement Alle<'ations 
lo NurnhernfCoun..,ltn•sScttkd 

10 Numb<rofCouo><l<e>SelllcdWuh 

2_ Ce>mnfaint Settlement Al!-·atioos 
2a_ Nu,,,hernrc...,,, loinl!IS<lll<d 

2b NurnherofCn.,plaonanlsS<ltlcdWo!h 

J. Final A"enCl.· Decision Findin--s 
» l'urob...,.flO:l)s"'lhFmdi--• 

4. AJ Decision Fmdin~· 
4o Nurnb<r Al Decioifl!l9Wilh Find>n~• 

u 

u 

0 
0 
0 

u 

" 0 

u 

0 
n 

0 

S_ Final f\nenCl.· OrderFmdin- s lm-'emented 0 
50 NurnberorFinll!OnlcnWi!hFin o!mn'-mcnlcd 11 

5b. I of Com• loi111m~<iSSU<d FC>f ..;lhfindu> •!rn <!!led 0 

TOTAL SETTLEMENT ALLEGATIONS 

TOTAL f1NAL ACTION J'l!'rilHNGS 

EEOC FORM 462 lMOdifted AUGIJST2010) 

" 0 

u 

" 
" 
0 

" n 

" 
" 
" 
" 
" 

u 

" 
" 
0 

0 
0 
0 

0 

0 

0 
0 
0 

1 
0 

" n 
n 

" 
" 
0 

" 
" 
" 
" 
" 
" 
" 
" 
u 

" 

1 
1 
1 

0 
0 

" 
0 
0 
n 

0 

" 
n 

0 
n 

1 

" 

0 
0 
0 

0 
0 
n 

0 
0 
n 

u 

" 
" 0 

0 

0 

" 

' 

u .. 
0 

u 

" u 

u 

v 

u 

' 
" 

0 
0 
0 

0 
0 

0 
0 
n 

0 
n 

" 0 
0 

0 
n 

' 

BA.SES Of DISCR/MINA TTON IN FINDINGS AND ALLEGED IJAS!'S JN SEITLE!fDITS 

v " 

u " 
u " 

" 0 

v 

" u 

u 

u 

' 
" 

u u 

u " 
v " 

v 

" 
u 

" 

" 

" 
" 
0 

" 
" 
' 
" 
" 
" 
" 
u 

" 

0 

v 

u 

' 
u 

u 
u 
u 

u 
u 
0 

v 
u 
u 

u 
u 

u 
u 
u 

v 

u 

u 
u 
u 

' 

v 
u 
u 

u 
u 

u 
u 

" 

" 

' 1 
1 

u 
u 
0 

" u 
u 

u 

" 
u 

" 
" 

" 

u u u 
0 0 u 
n o u 

u u 
u 0 
0 0 

u 
u 
0 

" u u 
0 0 u 
u u u 

u 0 u 
u u u 

u u 

" " 
" " 
" " 
" n 

u 
u 
v 

v 

v 

0!5"1ULITY 

u u 0 u 
u u o n 
o o n n 

0 u 0 
u u u 
0 0 0 

u u 0 
0 0 0 
u u l 

u 0 0 
u u u 

u 

" n 

u 
n 

u 0 
u 0 
u n 

u u 
0 0 

n 
0 

0 

n 
n 
0 

n 
u 

0 
n 
0 

u 
0 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 
STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 

(REPORTING PERIOD BEGINS OCTOBER,1ST AND ENDS SEPTEMBER 30TH) 

AGENCY OR DEPARTMENT: Central lntelli ence Agenc 

PART V • SUMMARY OF CLOSURES BY STATUTE 

A. STATUTE 
16 1. 

(IF A SINGLE COMPLAINT HAS MULTIPLE STATUTES RECORD EACH ON THE APPROPRIATE LINE.) 

TITLE VII 

3 2. 
2 3. 
0 4. 
0 5. 

AGE DISRIMINATION IN EMPLOYMENT ACT (ADEA) 

REHABILITATION ACT 

EQUAL PAY ACT (EPA) 

GENETIC INFORMATION NONDISCRIMINATION ACT (GINA) 

B. TOTAL BY STATUTES 

21 THIS NUMBER MAY BE LARGER THAN THE TOTAL NUMBER OF COMPLAINTS CLOSED. 
(A1+A2+A3+A4+A5) 

PART VI • SUMMARY OF CLOSURES BY CATEGORY 
TOTAL TOTAL 

NUMBER DAYS 

A. TOTAL NUMBER OF CLOSURES (1+2-t-3) 16 4056 

1. WITHDRAWALS 2 734 

a. NON-ADR WITHDRAWALS 2 734 

b. ADR WITHDRAWALS 0 0 

2. SETILEMENTS 2 559 

a. NON-ADR SETILEMENTS 2 559 

b. ADR SETILEMENTS 0 0 

3. FINAL AGENCY ACTIONS ( B+c) 12 2763 

B. FINAL AGENCY DECISIONS WITHOUT AN ADMINISTRATIVE JUDGE DECISION (1+2+3) 12 2763 

1. FINDING DISCRIMINATION 0 0 

2. FINDING NO DISCRIMINATION 5 2083 

3. DISMISSAL OF COMPLAINTS 7 680 

C. FINAL AGENCY ORDERS WITH AN ADMINISTRATIVE JUDGE (AJ DECISION (1+2 0 0 

1. AJ DECISION FULLY IMPLEMENTED {a+b+c) 0 0 

(a) FINDING DISCRIMINATION 0 0 

(b) FINDING NO DISCRIMINATION 0 0 

(c) DISMISSAL OF COMPLAINTS 0 0 

2. AJ DECISION NOT FULLY IMPLEMENTED (a+b+c) 0 0 

(a) FINDING DISCRIMINATION (i+ii+iii) 0 0 

i. AGENCY APPEALED FINDING BUT NOT REMEDY 0 0 

ii. AGENCY APPEALED REMEDY BUT NOT FINDING 0 0 

iii. AGENCY APPEALED BOTH FINDING AND REMEDY 0 0 

(b) FINDING NO DISCRIMINATION 0 0 

(c) DISMISSAL OF COMPLAINTS 0 0 

EEOC FORM 462 (REVISED SEPT 2010) 

AVERAGE 

DAYS 

253.50 

367.00 

367.00 

0.00 

279.50 

279.50 

0.00 

230.25 

230.25 

0.00 

416.60 

97.14 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
page 4 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 

(REPORTING PERIOD BEGINS OCTOBER 1ST AND ENDS SEPTEMBER 30TH) 

REPORTING PERIOD: FY 

PART VI - SUMMARY OF CLOSURES BY CATEGORY (Continued) 

NUMBER DAYS 

D. FINAL AGENCY MERIT DECISIONS (FAD) ISSUED (1+2+3+4) 5 
1. COMPLAINANT REQUESTED IMMEDIATE FAD (1a+1b) 3 

a. AGENCY ISSUED FAD IJlllTHIN 60 DAYS OF RECEIPT OF FAD REQUEST 11 
b. AGENCY ISSUED FAD MORE THAN 60 DAYS BEYOND RECEIPT OF FAD REQUEST 62 

2. COMPLAINANT DID NOT ELECT HEARING OR FAD (2a+2b) 2 121 
a. AGENCY ISSUED FAD WITHIN 60 DAYS OF ENO OF 30-DAY ELECTION PERIOD 60 
b. AGENCY lSSUED FAD MORE THAN 600AYS BEYOND END OF 30-DAY ElECllON PERIOD 61 

3 HEARING REQUESTED; AJ RETURNED CASE TO AGENCY FOR FAD WITHOUT AJ DECISION (3a+3b) 0 0 
a. AGENCY ISSUED FAD WITHIN 60 DAYS OF RECEIPT OF AJ RETURNED CASE FOR FAD ISSUANCE 0 0 
b. AGENCY ISSUED FAD MORE THAN 60 DAYS AFTER RECEIPT OF AJ RETURNED CASE FOR FAD ISSUANCE 0 0 

4, FINAL AGENCY DECISION ISSUED ON A MIXED CASE (4a+4b) 0 
a AGENCY ISSUED FAD WITHIN 45 DAYS AFTER INVESTIGATION 

b. AGENCY ISSUED FAD MORE THAN 45 DAYS AFTER INVESTIGATION 

NUMBER 

A. TOTAL COMPLAINTS CLOSED WITH BENEFITS 2 
B. CLOSURES INITH MONETARY BENEFITS TO COMPLAINANT 2 

1. BACK PAY/FRONT PAY 

2. LUMP SUM PAYMENT 1 
3. COMPENSATORY DAMAGES 0 

4. ATTORNEY FEES AND COSTS 0 

2010 

DAYS 

62.00 
60.50 
60.00 
61.00 
0.00 
0.00 
0.00 

0.00 

$ 7 863.00 
$ 7 363.00 
$ 500.00 
$ 0.00 
$ 0.00 

INTENTIONALLY LEFT BLANK ' ' ' - ' l 
E. CLOSURES WITH NON-MONETARY BENEFITS --~ . 

NUMBER~ Cl05URU NUM!ll';R OF Cl05UAES WTH 

F. TYPES OF BENEFITS WTH M~ETAAY BENEFITS liONM~ETAAY Bf.NEATS 

1. HIRES 0 0 
a. RETROACTIVE 0 0 
b. NON-RETROACTIVE 0 0 

2. PROMOTIONS 0 

a. RETROACTIVE 1 0 
b. NON-RETROACTIVE 0 0 

3. EXPUNGEMENTS 0 0 
4. ~EASSIGNMENTS 0 0 
5. ~EMOVALS RESCINDED 0 0 

~- REINSTATEMENT 0 0 
ti. VOLUNTARY RESIGNATION 0 0 

6. ACCOMMODATIONS 0 0 
7. TRAINING 0 0 
8. APOLOGY 0 0 
9. OISCIPL1NARY ACTIONS 0 0 

a.. RESCINDED 0 0 
P. MODIFIED 0 0 

10. J=lERFORMANCE EVALUATION MODIFIED 0 0 
11. LEAVE RESTORED 0 0 
12.0 0 0 
13. 0 0 0 
14. 
EEOC FORM 452 (REVISED MARCH 2009) p&g• 5 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 

NUMBER 
A. TOTAL COMPLAINTS PENDING (SAME AS PART 11 Line I) PENDING 

(1+2+3+4) 53 22538 

1. COMPLAINTS PENDING WRITIEN NOTIFICATION 
(Acknowled ement Letter) 41 41.00 

2. COMPLAINTS PENDING IN INVESTIGATION 27 4753 176.04 

3. COMPLAINTS PENDING IN HEARINGS 21 16034 763.52 

4. COMPLAINTS PENDING A FINAL AGENCY ACTION 4 1710 427.50 

41 

339 

1267 

568 

TOTAL TOTAL DAYS AVERAGE DAYS 

A. INVESTIGATIONS COMPLETED DURING REPORTING PERIOD (1+3) 13 3650 280.77 

1. INVESTIGATIONS COMPLETED BY AGENCY PERSONNEL a+b+c 11 3151 286.45 

a. INVESTIGATIONS COMPLETED IN 180 DAYS OR LESS 3 535 178.33 

b. INVESTIGATIONS COMPLETED IN 181 - 360 DAYS 6 1774 295.67 

1. TIMELY COMPLETED INVESTIGATIONS 1 329 329.00 
2. UNTIMELY COMPLETED INVESTIGATIONS 5 289.00 

c. INVESTIGATIONS COMPLETED IN 361 OR MORE DAYS 2 421.00 

2. AGENCY INVESTIGATION COSTS $ 79,080.00 $ 7189.09 

3. INVESTIGATIONS COMPLETED BY CONTRACTORS (a+b+c) 2 499 249.50 

a. INVESTIGATIONS COMPLETED IN 180 DAYS OR LESS 0 0 0.00 

b. INVESTIGATIONS COMPLETED IN 181 - 360 DAYS 2 499 249.50 

1. TIMELY COMPLETED INVESTIGATIONS 1 268 268.00 

2. UNTIMELY COMPLETED INVESTIGATIONS 1 231 231.00 
c. INVESTIGATIONS COMPLETED IN 361 OR MORE DAYS 0 0 0.00 

4. CONTRACTOR INVESTIGATION COSTS $ 15 388.00 $ 7694.00 

EEOC FORM 462 (REV!SED MARCH 2009) page 6 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(flEPORTING PU.ton BEGINS OCTOBER 'tST MID I.MDI U.PTEMBER lOTK} 

AGENCY OR DEPARTMENT: 

A. lNTENTIONALl Y LEFT BLANK 

B. ADR ACTIONS IN COMPLETED/ENDED COUNSELINGS 

1. ADR OFFERED BY AGENCY 

2. REJECTED BY COUNSELEE 

INTENTIONALLY LEFT BLANK 

4. TOTAL ACCEPTED INTO ADR PROGRAM 

C ADR RESOURCES USED lN COMPLETED/ENDED COUNSEUNGS TOTALS 

1. 

2. 

3. 

IN HOUSE 

ANOTHER FEDERAL AGENCY 

PRIVATE ORGANIZATIONS, (e.g., CONTRACTORS, 
BAR ASSOCIATIONS, INDIVIDUAL VOLUNTEERS 
OR COLLEGE/UNIVERSITY PERSONNEL) 

4. MULTIPLE RESOURCES USED (Please specify in a comment box) 

5. 

6. 

7. 

FEDERAL EXECUTIVE BOARD 

0 

0 

0. AOR TECHNIQUES USED \N COMPLETEOIENOEO COUNSEUNGS TOTALS 

1. MEDIATION 

2. SETTl.EMENT CONFERENCES 

3. 

4 

5. 

6 

EARLY NEUTRAL EVALUATIONS 

FACTFINDJNG 

FACILITATION 

OMBUDSMAN 

7. PEER REVIEW 

e. 

9. 

10. 

MULTIPLE TECHNIQUES USED (Please specify in a c.omment box) 

0 

0 

11. 0 

E. STATUS OF ADR CASES IN COMPLETED/ENDED COUNSELINGS 

1. TOTAL CLOSED 

" 
b. 

'· 

SETILEMENTS 'v\'ITH BENEFITS (Monetary and Non.monetary) 

NO FORMAL COMPLAINT FJLED 

COMPLAINT FILED 

i. NO RESOLUTION 

ii. NO ADR ATIEMPT (aka Part X.E.1.d) 

DECISION TO FILE COMPLAINT PENDING AT THE END OF THE 
e. REPORTING PER!QD 

2. INTENTIONALLY LEFT BLANK 

EEOC fORM462 (RE'vlSEO WIRCl1 :1009) 

REPORTING PERIOD: FY 2010 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 
COUNSEUNGS INDIVIDUALS 

1 1 
0 0 

0 0 

o_ 0 

0 0 

0 0 

1 

0 0 

0 0 

0 0 

0 0 

0 0 
COUNSELINGS INDIVIDUALS 

7 7 

0 0 

3 3 

0 0.00 

0 0.00 

0 0.00 

0 0.00 

0 0.00 

8 8.00 

0 0.00 

0 0.00 

0 0.00 

0 0.00 

0 0.00 
DAYS AVERAGE DAYS 

209 29.86 

0 0.00 

44 14.67 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(REPORTING PERIOD aEGIN8 OCTOBEll 1ST AND ENDS HPTEMBER 30TH) 

AGENCY OR DEPARTMENT: Central Intelligence Agency 

PART XI - SUMMARY OF ADA PROGRAM ACTIVITIES 

A. INTENTIONALLY LEFT BLANK 

B. ADR ACTIONS IN COMPLAINT CLOSURES 
ADR OFFERED BY AGENCY 

2. REJECTED BY COMPLAINANT 
3. INTENTlONALL Y LEFT BLANK 

4. TOTAL. ACCEPTED INTO AOR PROGRAM 
C. ADR RESOURCES USED IN COMPLAINT CLOSURES OTALS 

JNHOUSE 
2. ANOTHER FEDERAL AGENCY 
3. PRIVATE ORGANIZATIONS, (e.g., CONTRACTORS, 

BAR ASSOCIATIONS, INDIVIDUAL VOLUNTEERS 
OR COLLEGE/UNIVERSITY PERSONNEL) 

4. MULTIPLE RESOURCES USED (Please specify in a comment box) 

5. FEDERAL EXECUTIVE BOARD 
6. 0 
7. 0 

D. ADR TECHNIQUES USED IN COMPLAINT CLOSURES OTALS 

1. MEDIATION 
2. 
3 
4. 

5. 

SETTLEMENT CONFERENCES 

EARLY NEUTRAL EVALUATIONS 

F ACTFINDING 

FACILITATION 

6. OMBUDSMAN 
7. MINI· TRIALS 
8. PEER REVJEW 

9. MULTIPLE TECHNIQUES USED (Please specify In a oomme111 bo~) 
10. 0 
11. 0 
12. 0 

E. STATUS OF CASES IN COMPLAINT CLOSURES 

1. TOTAL CLOSED 

a. SETTLEMENTS WITH BENEFITS c-...1orr•""N•...__rrl 

b. WITHDRAWAL FROM EEO PROCESS 

c. NO RESOLUTION 

d. NO ADR ATTEMPT 

2: INTENTIONALLY LEFT BL.ANK 

F. BENEFITS RECEIVED 

1. MONETARY INSERTTOTALS 

a. COMPENSATORY DAMAGES 
b. BACKPAY/FRONTPAY 

c. LUMP SUM 

d. ATTORNEY FEES AND COSTS 

•. 0 
f. 0 

2. NON·MONETARY INSERT TOTALS 

• HIRES 

i. RETROACTIVE 

ii. NON-RETROACTIVE 

b PROMOTIONS 

i. RETROACTIVE 

ii. NON-RETROACTIVE 
,_ EXPUNGEMENTS 

d. REASSIGNMENTS 

• REMOVALS RESCINDED 

i. REINSTATEMENT 

ii. VOLUNTARY RESIGNATION 

I. ACCOMMODATIONS 

TRAINING 

h APOLOGY 

i. DISCIPLINARY ACTIONS 

i. RESCINDED 

ii. MODIFIED 

. PERFORMANCE EVALUATION MODIFIED 

k. LEAVE RESTORED 

L 
m 0 

EEOC ~ORM "62 l~EVIS'-O MARCH XU/I 

FORMAL PHASE 

COMPLAINTS 

0 

0 
0 

COMPLAINTS 
0 
0 

0 
0 
0 

COMPLAINTS 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 

0 
0 

REPORTING PERIOD; FY 2010 

COMPLAINANTS 

0 

0 

0 
0 

0 
0 

COMPLAINANTS 

0 
0 

0 
0 
0 

COMPLAINANTS 

' 
0 
0 

0 
0 

P•go8 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(REPORTING PERIOD BEGINS OCTOBER 1ST AND ENDS SEPTEMBER 30TH) 

REPORTING PERIOD: FY 2010 

PART XII • SUMMARY OF EEO ADR PROGRAM ACTIVITIES 

EEO ADR RESOURCES 

C. RESOURCES THAT MANAGE ADR PROGRAM (DOES NOT 

INCLUDE NEUTRALS AS REPORTED IN PARTS X. & XI.) 1 
1. IN-HOUSE FULL TIME (40 HOURS EEO ADR ONLY) 0 
2. IN-HOUSE PART TIME (32 HOURS EEO ADR ONLY) 0 
3. IN-HOUSE COLLATERAL DUTY (OTHERS/NON-CONTRACT) 0 
4. CONTRACT (ANOTHER FEDERAL AGENCY/PRIVATE ORGANIZATIONS) 

AMOUNT 
D. ADR FUNDING SPENT $ 115 900.00 

E. ADR CONTACT INFORMATION 

1. NAME OF ADR PROGRAM DIRECTOR I MANAGER 
Glenn Crispell 

2. TITLE _o_m_b_ud_s_m_a_n ________________ _ 

3. TELEPHONE NUMBER (703) 482-0782 4.EMAIL N/A 
~--'---------~ ------------------~ 

F. ADR PROGRAM INFORMATION 

YES NO 

1. artici ate in ADR? 

2. if the case is appropriate for ADR? 

I certify that the EEO complaint data contained in this report, EEOC Form 462, Annual Federal Equal Employment Opportunity Statistical 
Report of Discrimination Complaints, for the reporting period October 1, through September 30, 201 O are accurate and complete. 

NAME AND TITLE OF CERTIFYING OFFICIAL: Sheryl J Brown-Norman, Director of OEEO 

SIGNATURE OF CERTIFYING OFFICIAL: (Enter PIN here to serve as your electronic signature) 2963 

DAff 11/4/2010 TELEPHONE NUMBERo 703 482-8683 E-MAIL: sheryjb@ucia.gov 

NAME AND TITLE OF PREPARER: Joycelyn s Reese, Paralegal 

DATEo 11/4/2010 TELEPHONE NUMBERo 703-482-8755 E-MAIL: joycesr@ucia.gov 

The FY 2010 report (with the PIN entered) is due on or before November 1, 2010. 

EEOC J'ORM ~2 (REVISED MAACH 2010) 
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Appendix A - Comments 

AGENCY: Central Intelligence Agency - YEAR: 2010 

Part 1 
CIA - I.A - Counselings - We had several new counselors who did not understand the 90 day deadline for counseling. The new counselors have now been trained 

on this issue. 

Part 2 
CIA - II.A - Last year CIA had an ending balance of 29 and that should have been our starting balance. However, we had five class action complaints that were 

being held in abeyance as we waited for whether they would be satisfied and they were not included in this balance. These case were not certified and were placed 
back in the system for individual processing and so they needed to be included in our total. Our understanding was that these cases were to be excluded from the 462 
while they were held in abeyance. We also had two cases on appear that were not added to the inventory but should have bEien. Thus, this explains the difference of 
7 between last years ending balance and this years beginning balance. 

Part 6 
CIA - VLB Ave Days - The days exceed 400 because we had two cases where their was an amendment and a mutual agreement by the parties to extend for an 

additional 90 days. 

Part B 
CIA - Vlll.A.3 Pending Oldest Case -This is Agency case no 7-15 and the Complainant is Sallie Jamieson 

Part 12 
CIA- Xll.B Employees participate in ADR -The contract is with an lnvidivldual Contractor (IC) who provides indepenent consultatons and informal counsel as the 

Agency Ombudsman, performing casework on issues requiring independent assessment of concerns and issues raised by Agency employees. Consulting time will 
comprise time spent counseling employees and interviewing parties involved with employee concerns and general problems. In addition, the IC serves as the Program 
Manager for the Alternative Dispute Resolution Program, which includes: (1) reviewing cases -both EEO and non-EEO; (2) identifying mediators;(3) identifying 
appropriate parties for the mediation; (4) educating managers and employees on ADR; (5) establishing peformance measures; and (6) provide quarterly reports on the 
program. 

CIA - Xll.F.1 Agency require mgmt participate in ADR - Select No - The Agency does not require a specific manager to attend the ADR session. Rather, it ensures 
that a manager who has th~ ability and authority to resolve the case is present. 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

II 

UNCLASSIFIED//MtJQ 

Date: 06/01/2009 

Category: LJ- Conduct; Accountability and Discipline · OPR: LJ 
TiUe: AR[- / (U) DISCIPLINE AND ACCOUNT ABILilY 

[ ~ ~~-~~==~==~··= ===== =~====-=--=-==] 
REVISION SUMMARY: I June 2009 

{U) This regulation supersedes~ dated I February 2007. 

(U) AR, J is revised to reflect that the Director of Security (D/OS) must notify 
the Associate Deputy Director of the Central Intelligence Agency (ADD/CIA) when 
Enforced Administrative Leave is approved within 24 hoooi of such approval. 

Boldfaced text in this regulation indicates revisions. 

r - - - -- - - -- - - - -- - - - - - - - - - - --- - - -- - - ---- - - - -- - - - - - - - - - --- - -] 

/_ ___ - ---- ---- - - --- - --- - ----- - ----- - - -- --- - - ----- - --- --
3. {U) DISCIPLINE AND ACCOUNTABILITY 

(li) SYNOPSIS. This regulation prescribes the mechanisms for 
reporting, documenting, and adjudicating disciplinary actions 
Involving Agency staff ·employees. II Identifies the Agency boards 
responsible for advising management on disciplinary and 
accountability Issues (hereinafter referred to as advisory boards), . 
Identifies the criteria under which the advisory boards shall . be 
convened, and ontllaes the roles and responsibilities of both 
management and the . advisory boards In the 
dlsclpUnary/acconntabllity process.· This regulation· also establishes 
minimum procedures to be followed by management and advisory 
boa~ _rg:iirc!ia_g_ !_b! _dlsposltion of dlsclpUnary/accountability cases. 
ARl_ ____ ___ J ~"!~rl_~ _the !Y.Jl•!!>l discipUnary measures 
administered by CIA. ~.L ·------- .describes the Agency's 
advisory boards, including th_~R_e_!!<!!!!!d EY11l1111

1
tion Board (PEB) and 

accountability boards. AR[_ __________ Jdescribes the type of 

UNCLASSIFIED//Jtlt:f'O 
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UNCLASSIFIED//~ 

11odce and opportunity to respond that must be provided to employees 
prior to lmposldon or dilclpllne. 

L (U) GENERAL. Agency employees who engage in worlc·rclated misconduct or 
perform in a substBntially substandard fashion harm the work environment and impair 
the mission of the Agency. Inconsistent and disparate imposition of diScipline by 
Agency managers is also damaging to the workplace. This regulation serves as a 
single procedwal reference for Agency managers, supervisors, and employees so that 
all may understand how to suppon and implement an integrated, comprehensive, .and 
equitable disciplinary system. 

1 The di.scipllo.ary provisions of. this regulation tJl:ply to Agency 5taff and contract employees. 
Conb'lctors with &1afl".liJcc access lo A&ency inslallalions or information, and miliw-y .nd civilian 
penonnel dewlod lo the Agency.,. geucruJy not subj eel lo discipline by the Aaen~,. f!owever, web 
individuals are n:quiml lo comply with sran\!ards -of cooduc1 descn'bed in Ali[__ . i and lo meet 
security requin:menrs as detailed in Intelligence Communiry Din:ctive (ICD) 704 and its related 
Intelligence Community Policy Guidance (ICPG). Failure 10 do so may n:sult in termination of 
tontract, preclusion of acuss to Agency facilities, andlor revoea1ion of security clearances. 

b. (U) AUTHORITY. The National Security Act of 1947, as amended; the Central 
Intelligence Agency Act of 1949, as amended; and other applicable laws and 
regulations. 

c. (U) POLICY 

(I) (U) All employees, including managers, are expcclod lo meet tbe Agency's 
standards of conduct and perform Agency duties in a satisfactory lll8Jlller. Those 
wbo fail to do so may be subject to disciplinary action, whlch may range from an . 
oral admonition to tennination of employment. Information regarding the 
minimum standards of conduct expected .of all Agency employees can be found in ARP-!h~_S!an1lF5 for evaluating employee accountability can be found in 

~-··· . ___ J . 
(2) (U) In order to promote a productive and motivated workforce, it is the policy of 

the Agency that all disciplinary. actions sball be applied in a just and even-banded 
manner, and in proportion to. the gravity of the offense. Accordingly, managers 
and advisory boards sball fulfill their respective responsibilities regarding 
discipline and accountability as defined in paragraph e, and sball operate 
according to a consistent set of basic principles, defined in paragraphs f, g, h, and 
i below. 

cl. (U) TYPES OF DISCIPLINARY ACTIONS. The Agency administers a wide 
ran~ of disciP.linary actions that are summarized below and described in detail in AR 

[--- -=--- =:._--_:._] . . . 
(I) (U) LESSER DISCIPLINARY ACTIONS. Lesser disciplinary actions are 

those actions that result in an oral admonition, letter of warning, letter of 
reprimand (with or without caveats); suspension for five days or less, or 
disciplinary probation. All lesser disciplinary actions may be imposed directly by 

2 
UNCLASSIFlED//faH'.)O 
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UNCLASSIFIED// ARJ6 

management without prior ·review by an advisory boan:I as defined in paragraph f 
below. In addition, oral admonitions and letters of warning (the least severe 
fonns of discipline) may be imposed .without regard to the procedures enumerated 
in paragraph g below. 

(2) (U) SER.IOUS DISCIPLINARY ACTIONS. Serious disciplinary actions are 
those actions that result in suspension for more than five days, reduction in gnide, 
or termination of employment. Serious disciplinary actions may be imposed only 
upon the recommendation of an advisory board, except as provided in AR I 3-8. 2 

2 Termination of employment. for reasons other than disciplipary concerns - for example, 
~tion of employment of excess penonncJ or individuals who have been declared legally 
incompetent •• = oulside the scope of Ibis iegll!atioo and may be effected without n:gard to the 
JJrocedwes enumera~ in this reeu.Jati~n.. Procedures for terminations 111: described in AR 13-8. 

(3) (U) EXCLUSIONS. Revocation of security clearances and admiriistrative leave 
are not considered disciplinary actions within the meaning of this regulation. See 
AR I 0-1 and AR I 0-16 for infonnation on Agency policy regarding revocation of 
seeurity clcaiances. See AR 20-30 and Alm/=.J for information on the types of 
administrative leave referred to as "excused absences, .. such as leave for voting 
and blood donation, which arc non·punitive in nature and approved without 
charge to leave or loss of basic pay-'- _Jµ.fofil!alio!'.ie&.¥!!i!l.l! . CJ!fQrcaj_ 
administrative leave can be found in AR [ J c-=: =--=] . -. --- ·--~ -- --------·--

e. (U) RESPON$IBILJTIES 

(I) (U) Managers at all levels are responsible for fostering a work envirorunent that 
promotes a productive and motivated workforce and taldµg action to minimize 
instances of employee misconduct and substandard performance through positive 
measures such as careful selection of pe.wnnel, comm Uni eating clear condu'ct and 
perfonnance standards, ·providing regular and constructive feedliack, and ensuring 
employee awareness of Agency standards of conduct. 

(2) (U) Management is responsible for imposing all disciplinary actions, and for 
following the procedures for imposition of discipline described in paragraph g 
below. Security or counterintelligence (Cl) concerns shall be referred to the 
Office of Security (OS) or the Counterintelligence Center (CIC). Discrimination, 
harassment, or accommodation concems shall be referred to Office of Equal 
Employment Opponunity (OEEO). . 

(3) (U) Managers at all levels are responsible for identifying and addressing 
instances of employee misconduct· and substandard pcrfonnance in a timely, 
consiste:nt, and fair manner. Managers are encouraged to seek advice and 
guidance from component human resource (HR) officers and/or the Special 
Activities Staff (SAS) of the OS at the earliest opportunity after identifying the 
existence of an issue involving employee misconduct or substandard performance. 
Any manager or supervisor who discovers or develops information that raises 

3 
UNCLASSIFIED//.AR:!O 
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UNCLASSIFIEDl/~tlb 

significant security concerns about any Agency employee, doubts about the 
suitability of any Agency employee f()r continued employment by the Agency, or 
identifies perfonnance or cond11ct deficiencies of Sl!Ch severity thal they may 
warrant imposition of serious discipline shall refer the matt..- to SAS for 
consid..-ation of convening the PEB. 

(4) (lJ) Advisory boards are responsible, ljS d.escribed in paragraph f below, for 
making recommendations, in writing, to management for disciplinary or remedial 
actio!L The Personnel Evaluation Board (PEB) is responsible for examining 
employee seCurity and suitability cases that may rcsuit in the imposition of serious 
discipline, termination of employment, or revocation of security clearances. 
Accountability boards are responsible for exlimining incidents involving 
significant intelligence faillUCS and possible illegal intelligence activities. 

(5) (U) SAS is the repository of record of all accountability and disciplinary actions, 
other than oral admonitions and letters of warning, covered by lhis regulation and 
shall maintain a pennanent record of all such actions .. SAS also is responsible for 
monitoring and documenting compliance with the disciplinary actions that 
management imposes. 

f. (U) ADVISORY BOARDS 

(I) (U) JURISDICTION OF ADVISORY BOARDS. Standing advisory bo~. 
ll!!~_l!!~mu;1mvened for a special purpose, described in detail in AR[_ _ _] 

[ __ ... ____ J operate at the Agency, directomte, and component levels to advise 
management on the disposition of disciplinary and accountability cases and those 
involving security, CJ, or suitability issues. Serious disciplinary cases regarding 
individual employees shall be referred to the PEB for review and recommendation 
to management regarding appropriate disciplinary measlUCS. Accountability 
boards convened to review significant failures of fundamental CIA missions or 
responsibilities may also recommend imposition of discipline, as outlined below 
in paragraph g below. 

(2) (U) MEMBERSHIP OF ADVISORY BOARDS. The membership of the 
standing advisory boards, such as the PEB and the Agency Accountability Board 
(AAB), shall be determined by incumbency in specific positions d.Signated in the 
charter documents that govern each board's procedures. For special advisory 
boards that are convened in response to a particular event or incident, the tasking 
memorandwn establishing the boards and their mandates shall provide explicit 
guidance regarding membership. 

g. (U) · PROCEDURES FOR IMPOSING DISCIPLINARY ACTIONS. Except as 
otherwise noted, the following minimum procedlUCS shall govern the imposition of · 
disciplinary actions. 

(I) (lJ) PRIOR CONSULTATION WITH SAS. Managera, through their 
component HR officers and advisory boards, shall consult with SAS prior to the 
decision to recommend or impose disciplinary action other than an oral · 
admonition or letter of warning. · Such consultation shall serve to promote 

4 
UNCLASSIFJEDl/~O 
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UNCLASSIFIED// Jdt1t> 

reasonable r.onsistency aaoss tlie Agency and may be necessary to determine 
whether particular r.oodw:t warrants review by the PEB. 

(2) (U) NOTIFYING INDIVIDUALS UNDER REVIEW 

(a) (U) No discipline shall .be imposed unless the individual has been infoJJ1led in 
advance of the relevant iSsuc;!! and J.ias_ beeri provided the opportunity to 
respond, as defined in ARL ___________ J Any such response must be 
r.onsidered by the appropriate manager or advisory board prior to the decision 
to recommend or impose disciplinary action. Exception: Advance written 
notice is not mandatory for oral admonitions or letter.< of warning, or for 
administrative leave or suspension in cases involving security concerns. 

(b) (U) After disciplinary/accountability decisions are made, management shalf 
notify, in writing, each individual under review of its decision and the 
rationale for that decision. Individuals subject to discipline shall be informed 
of the specific disciplinary action to be taken, as well as whether the discipline 
includes any limitations on future promotions, within-grade increases, 
financiai" awards, or other foJJ1ls of recognition. In cases where the action 
taken is a letter of warning or reprimand, the letter will satisfy this 
requirement. Exception: The rationale for oral admonitions may be 
communicated orally rather than in writing. 

. (c) (U) A particular issue may be omitted from a written notification only if the 
Director, Office of Security (DI.OS) or desigoee, in consultation with CIC and 
the Office of General CoWISel (OGC), finds !hat there are sufficient 
counterintelligence, security, or law enforcement reasons to do so. 

(d) (U) In notifying the individual employee of the disciplinary decision, 
management shall ask the affected employee to acknowledge the notification 
by signature on the document. If the employee refuses to acknowledge the 
docwnent by sigoarure, the supervisor or manager should so indicate on the · 
docwnent. Refusal of the employee.to acknowledge a disciplinary document 
by signature does not i_nvalidate the disciplinary decision. 

(3) (U) REPORTING COMPLETED DISCIPLINARY ACTIONS. Managerli 
are also responsible for reporting completed disciplinary actions in writing to SAS 
within. I 0 business days-of the decision. Exception: Oral admonitions and letters 
of warning are excluded fium the SAS reporting requirement In cases where 
Enforced Admlnl1trative Leave ·;s approved, D/OS must notify the Associate 
Deputy Director of the Central Intelligence Agency (ADD/CIA) within 24 
houn of that approval 

h. (U) APPEAL PROCESS 

(I) (U) There are no appeal procedures for lesser disciplinary actions. Imposition of 
serious disciplinary action generally may be appealed to the ADD/CIA pursuant 
lo the· appeal procedures · set forth in AR I 3-5. Decisions to terminate 
employment for reasons other than revocation of access to classified infonnation 
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may be appealed up to the D/CIA pursuant to the appeal procedures set forth in 
AR 13-8. 

(2) (U) In cases where the decision to jmpose serious disciplinary action is made by 
the same individual who serves as the appeal authority-for example by the D/CIA 
in the case of the AAB or by the ADD/CIA in the case of aci:ountability boards 
recommending imposition of serious discipline--the accountability board shall 
notify the individuals whose actions are under review of its . accountability 
recommendation prior to forwalding the recommendation to the decision maker. 
Such individuals shall be informed· that they have five business days from the date 
of receipt to submit a written response to the advisory board's chaiiperson. At the 
conclusion of the response period the advisory board shall review any ccimments 
it receives, prepare a decision memorandum documenting its findings and 
recommendations for disciplinary action, and attach a copy of any response 
provided by the individual. · 

I. (U) REPOSITORY AND PERMISSmLE USES OF DISCIPLINARY 
INFORMATION 

(I) (U) Except in cases ·of letters of warning or oral admonitions, all disciplinary 
actions, whether imposed directly by management or pursuant to an advisory. 
board, must be reported to SAS, which is the office of record for all disciplinary 
actions, within lO business days of implementalfon. SAS shall relain original 
documentation associated with the disciplinary action for future reference. 

(2) (U) Requests for disciplinary information may be made to SAS from Operating 
Officials, Heads of Independent Offices, Dlrecton, the ADD/CIA, the DD/CIA, 
the · DICIA, or their designees. Both the request and the response must be in 
writing. 

(3) (U) Disciplinary information shall be ""!Uested from SAS prior to taking certain 
types of person~~~qiQ_ns_, JI!. !\\;g)!llance with tht standards and provisions 

described in .aR[___ . . J 
(4) (U) Appropriate documentation shall be maintained by component management 

so that managers can determine whether there are outstanding letters of reprimand 
that would preclude giving an employee a promotion, within-graM step increase, 
or an award. 

j. (U) NO ADDITIONAL RIGHTS CONFERRED 

This regulation is intended to guide Agency management in imposing discipline in a 
fair and equitable manner. It does not create nor confer any procedural or substantive 
rights for employees; nor does ii create any property or other interest or privilege in 
·Agency employment. This regulation does not entitle .an employee to any due 
process rights or in any way limit or detract from the authority of the D/CIA, pursuant 
to Section 104(g) of the National Security Act of 1947, as amended, to tenninate an 
individual's Agency employment, with .or without the procedures set forth in this 
regulation, AR 13-8, or elsewhere. 
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THE DIRECTOR 
CENTRAL INTELLIGENCE AGENCY 

WASHINGTON, D.C. 20505 

Statement from the Director: 
Zero Tolerance for Harassment and Discrimination 

The Central Intelligence Agency can only be as strong and as good as its people. This 
organization, the servant of a democracy, must embody and reflect the highest values of 
that democracy. CIA has zero tolerance for harassment or discrimination on the basis of 
race, religion, color, sex, national origin, age, disability, sexual orientation, or status as a 
parent. That is both a legal obligation and a civic duty. For me, public service in 
America is inseparable from \he promotion of equal opportunity. 

I view the Agency's Office of Equal Employment Opportunity as a strong resource, a 
reservoir of advice and expertise, in fostering the best possible work environment. Make 
use of the knowledge and talent there. As always, if any employee encounters or 
witnesses behavior that may cross the line into harassment or discrimination, they, too, 
should contact OEEO. They can do so secure in the knowledge that the Agency-and the 
law-shields them from reprisal. 

I will hold managers at every level accountable for the working environment in the units 
they lead. You have a right to expect that. But every Agency employee-supervisor and 
non-supervisor alike--has a shared responsibility to ensure that CIA is an equitable, 
harassment-free place in which to serve, grow, and excel. 

We must all strive to build and suswin a workplace worthy of our mission. Our 
awareness of that duty must guide--among other actions-the complete range of 
management decisions, from hiring and training to assignments, promotion, and career 
development. If CIA is to be at its best in safeguarding America, a difficult job in a 
dangerous world, we need to get the most from all our officers. We need them to reach 
their full potential. 
By being true to these policies, we demonstrate the values that shape our nation and 
inspire our service. They are central to our identity as an Agency and to our effectiveness 
in protecting the American people. 

Leon E. Panetta 
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March 28, 2011 EEOC/OFO 
Carlton M. Hadden, Director 
U.S. Equal Employment Opportunity Commission 
Office of Federal Operations 
131 M Street, NE 
Washington, DC 20507 

Dear Mr. Hadden: 

Pursuant to Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002, (No FEAR Act), P.L. 107-174, please 
find the Corporation for National and Community Service's Annual Report enclosed for 
your office's review. 

Please feel free to contact Matthew Lewis in our Office of Civil Rights and 
Inclusiveness at 202.606.6716, if we can be of further assistance in the matter. 

Best regards, 

Patrick A. Corvington 
Chief Executive Officer 
Corporation for National and Community Service 

Enclosure 

Senior Corps * AmedCorps * Learn and Serve America 

1201 New York Avenue, NW * Washington, DC 20525 * 202-606-5000 * www.nationalservice.gov 

http://www.nationalservice.gov
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I. EXECUTIVE SUMMARY 

The Corporation for National and Community Service (Corporation) is the federal 
agency that provides pathways and opportunities for Americans to engage in their 
communities. Our mission is to improve lives, strengthen communities and foster civic 
engagement, through service and volunteering. 

The Corporation's primary role is to provide critical federal resources and 
leadership to support local initiatives that tackle community challenges. We do this by 
directing resources to those organizations and community programs that have proven to 
be effective in using service at the local level to address key national priorities in Disaster 
Services, Economic Opportunity, Education, Environmental Stewardship, Healthy 
Futures and Veterans and Military Families. Through AmeriCorps, Learn and Serve 
America, Senior Corps and our other programs and activities, five million Americans 
serve with nearly 70,000 organizations in the national service network. 

The Corporation continues to be diligent in its efforts toward achieving a model 
EEO program and a robust diversity/inclusion management program. The Office of Civil 
Rights and Inclusiveness (OCRI) is the primary driver of the agency's work to further the 
mission and achieve these goals. 

• OCRI advises both the Chief Executive Officer (CEO) and the Chief Human 
Capital Officer (CHCO) on EEO and diversity related matters. 

• OCRI has been effective through expanding its diversity management portfolio to 
include OnBoarding, mentoring, employee engagement, and employee 
communications and training. 

In addition to the prograrnming role of OCRI, the office has the responsibility of 
processing informal and formal complaints of discrimination and harassment. The 
Corporation continues to maintain a relatively low rate of formal complaints. We expect 
this trend to continue due to an ongoing increased effort by OCR! to actively seek 
resolution during the initial intak1~ and/or the informal counseling process. 

The Corporation provides its Annual Report to Congress as required by Section 
203 of the Notification and Federal Employee Antidiscrimination and Retaliation Act of 
2002 ("No FEAR Act" or "Act"), Public Law I 07-174. Also, the Corporation reports on 
the number of cases that were fikd in Federal district court which resulted in judgments, 
awards or compromise settlements; the disposition of those cases; money required to be 
reimbursed; and the number of employees disciplined for discrimination, retaliation, 
harassment, or other infractions ofa provision of law cited in Section 201(c) of the No 
FEAR Act. 

During Fiscal Year (FY) 20 I 0, the Corporation was not a party to any Federal 
district court cases that resulted in judgments, awards or compromise settlements. As a 
result, the Corporation was not required to reimburse the Judgment Fund during FY 
2010. In FY 2010, the Corporation paid monetary benefits in one non-litigation case. No 
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Corporation employees were disc:iplined for discrimination, retaliation, harassment or 
other infractions of a provision of law cited in the No FEAR Act stemming from Federal 
district court actions. 

There were five (5) Equal Opportunity (EO) complaints filed against the 
Corporation during FY 2010. Among those 5 complaints, the greatest number of cases 
filed was under the Civil Rights Act of 1964 ( 42 U.S.C § 2000e et seq). Among those EO 
cases filed in FY 2010, there were no cases that resulted in findings of discrimination by 
either the Corporation or the Equal Employment Opportunity Commission (EEOC). 

II. INTRODUCTION 

The No FEAR Act requires Federal agencies to submit annual reports to the 
Speaker of the House of Representatives, the President pro tempore of the Senate, the 
Committee on Governmental Affairs of the Senate, the Committee on Government 
Refol1Il of the House of Representatives, each committee of Congress with jurisdiction 
relating to the agency, the Attorney General, and the Equal Employment Opportunity 
Commission (EEOC). Additionally, the U.S. Office of Personnel Management's (OPM) 
final regulation on the No Fear Act issued on December 28, 2006, requires that OPM also 
receive a copy of the report. This report is submitted by the Corporation to satisfy these 
reporting requirements. 

III. BACKGROUND 

The No FEAR Act was signed into law by President George W. Bush on May 15, 
2002, and became effective on October I, 2003. The Act requires Federal agencies to be 
accountable for violations of anti-discrimination and whistleblower protection laws 
and to post certain statistical data relating to Federal sector EEO complaints filed with 
the agency. 

Section 203 of the No FEAR Act requires that each Federal agency submit an 
annual Report to Congress not later than one-hundred eighty (180) days after the end of 
each fiscal year. Agencies must report on the number of Federal district court cases 
arising under each of the respective areas of law specified in the Act in which 
discrimination was alleged; the status or disposition of cases; the amount of money 
required to be reimbursed; the number of employees disciplined; any policies 
implemented related to appropriate disciplinary actions against a Federal employee who 
discriminated against any individual, or committed a prohibited personnel practice; and 
an analysis of the data collected with respect to trends, causal analysis, etc. 

The President delegated responsibility to the OPM for the issuance of regulations 
governing implementation of Title II of the No FEAR Act. The OPM published final 
regulations on May I 0, 2006, concerning the reimbursement provisions of the Act; final 
regulations to carry out the notification and training requirements of the Act on July 20, 
2006; and the final regulations to implement the reporting and best practices provisions 
of the Act on December 28, 2006. The Corporation has prepared this report based on the 
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provisions of the No FEAR Act along with the final regulations issued by the OPM and 
the EEOC. 

IV. DATA 

A. Civil Cases 

Section 203( 1) of the No FEAR Act requires that agencies include in their annual 
Report to Congress "the number of cases arising under each of the respective provisions 
oflaw covered by paragraphs (I) and (2) of section 20l(a) in which discrimination on 
the part of such agency was alleged." Section 724.302 ofOPM's final regulations issued 
on December 28, 2006, clarifies section 203 (I) of the No FEAR Act stating that Federal 
agencies report on the "number of cases in Federal Court pending or resolved ... arising 
under each of the respective provisions of the Federal Anti-discrimination laws and 
Whistleblower Protection laws applicable to them .. .in which an employee, former 
Federal employee, or applicant alleged a violation(s) of these laws, separating data by the 
provision(s) of law involved." 

The Corporation reports that during FY 2010, there were no Federal district court 
discrimination cases resulting in payments from the Judgment Fund on behalf of the 
Corporation. 

B. Reimbursement to the Judgment Fund 

The OPM published final regulations in the Federal Register on 
January 22, 2004, and final regulations on May 10, 2006, to clarify the agency 
reimbursement provisions of Title II of the No FEAR Act. These regulations state, among 
other things, that the Financial Management Service, U.S. Department of the Treasury 
(FMS), will provide notice to an agency's Chief Financial Officer within 15 business 
days after payment from the Judgment Fund. The agency is required to reimburse the 
Judgment Fund within 45 business days after receiving the notice from FMS or must 
contact FMS to make arrangements in writing for reimbursement. 

As previously stated, the Treasury Judgment Fund paid no monies on behalf of 
the Corporation for discrimination cases filed in Federal district court resulting in 
judgments, awards, or compromise settlements during FY 2010. 

C. Disciplinary Actions 

Section 203(a)(4) of the No FEAR Act requires that agencies include in the annual 
Report to Congress "the number of employees disciplined for discrimination, retaliation, 
harassment, or any other infraction of any provision of law referred to in paragraph (I)." 
Section 203(a)( 1) requires that agencies report "the number of cases arising under each of 
the respective provisions of law covered by paragraphs (I) and (2) of section 20l(a) in 
which discrimination on the part of srn;h agency was alleged." OPM's final regulation 
issued December 28, 2006, provides that these cases refer to the number of 
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discrimination cases for which the Judgment Fund paid on behalf of the agency. The 
regulations also define disciplinary actions to include any one or a combination of the 
following actions: reprimand, suspension without pay, reduction in grade or pay, or 
removal. 

The Corporation reports that there were no disciplinary actions arising from any 
Federal district court discrimination cases as no such cases occurred in FY 2010. 

D. Final Year-End Data 

The final year-end data posted pursuant to Section 30l(c)(I)(B) of the 
No FEAR Act is included in Appendix A. The final year-end data indicate that 
during FY 20 I 0, there were five (5) complaints of discrimination. Among the 5 
complaints filed, there were no cases resulting in findings of discrimination. These 5 
complaints alleged the following bases of discrimination: five (5) identified sex; four (4) 
identified reprisal discrimination; four (4) identified race; two (2) identified age; two (2) 
identified disability and one (I) identified national origin. The average total formal 
complaint processing time at the end of FY 2010 was 234 days per case. 

E. Policy Description on Disciplinary Actions 

Section 203(a)(6) of the No FEAR Act requires that agencies include in their 
annual Report to Congress a detailed description of the policy implemented by the 
agency relating to disciplinary actions imposed against a Federal employee who 
discriminated against any individual in violation of any of the laws cited under section 
201 (a) (I) or (2), or committed another prohibited personnel practice that was revealed in 
the investigation of a complaint alleging a violation of any of the laws cited under section 
201(a) (I) or (2). Further, the Act requires that, with respect to each such law, the Federal 
agency report on the number of employees who were disciplined in accordance with such 
policy and the specific nature of the disciplinary action taken. 

There are two primary policy statements issued by the Chief Executive Officer 
(CEO) of the Corporation that reinforce the Corporation's commitment to establish a 
workplace free from discrimination, harassment and retaliation. The Corporation's 
employees are accountable for their actions which are outlined in these policy statements. 
Specifically they are: The Civil Rights and Workforce Diversify Policy (See Appendix 
B), and The Civil Rights Non-Harassment Policy (See Appendix C). The first statement 
emphasizes the Corporation's determination to subject employees to appropriate 
disciplinary action for engaging in unlawful discriminatory practices or allowing 
discriminatory practices to exist. The second statement communicates the Corporation's 
zero tolerance of harassment against employees on the basis of race, color, national 
origin, religion, age, sex, disability, sexual orientation, political affiliation, marital or 
parental status, military service or engaging in a protected activity. Both of the 
statements caution that engaging in prohibited behavior will result in appropriate 
disciplinary actions. 
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F. No FEAR Training 

Section 202(C) of the No FEAR Act requires Federal agencies to provide training 
to their employees on the rights and remedies under Federal Anti-discrimination laws and 
Whistleblower Protection laws. Under Section 724.203, Federal agencies were required 
to develop a written training plan and to have trained their employees by December 17, 
2006, and every two years thereafter. Under implementing regulations, new employees 
are to receive No FEAR training within 90 days of appointment, which can be met 
through an agency orientation or training program. 

The OCR! at the Corporation established a training plan to prescribe how training 
will be conducted initially for current staff and every two years thereafter, and how new 
employees were to be trained. To assist employees in the training, a No FEAR Act 
PowerPoint presentation was developed and placed in the Corporation's electronic 
Leaming Management System (LMS). The LMS is available to all Corporation 
employees and provides an efficient way to assign and document employee learning 
events. The Corporation uses this training technology to deliver its No FEAR Act training 
as required. 

V. ANALYSIS OF TRENDS, CAUSAL ANALYSIS AND PRACTICAL 
KNOWLEDGE GAINED THROUGH EXPERICENCE 

Section 203(7) of the No FEAR Act requires that agencies undertake "an 
examination of trends, causal analysis, and practical knowledge gained through 
experience and any actions planned or taken to improve complaint or civil rights 
programs of the agency." The Corporation has examined the information reported and 
finds that since the effective date of the No FEAR Act, there have been a relatively low 
number of EO complaints filed within the Corporation and an overall decline in the 
Federal district court cases resulting in judgments, awards and compromise settlements 
paid by the Judgment Fund on behalf of the Corporation. The number of Federal district 
court cases resulting in judgments, awards or compromise settlements filed against the 
Corporation in FY 2010 was zero. This statistic illustrates the Corporation's ongoing 
commitment to maintaining a diverse and inclusive workforce as well as a model EO 
environment. 

Moreover, there may be additional reasons for the overall low number of EO 
complaints and the low number of discrimination cases in which judgments, awards, and 
compromise settlements were paid to the Judgment Fund. Some of these include 
employees and managers receiving education and training provided throughout the 
Corporation, including quarterly EO training through The Source, a publication 
specifically targeted at EO related matters and published by the OCR!, as well as specific 
biennial No FEAR Act training. Corporation employees and managers also received 
training and education from resources external from the Corporation at conferences such 
as the National Conference on Volunteering and Service. 
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The Corporation's analysis under this section of the No FEAR Act also illustrates 
that while the Corporation has made progress in reducing the number of EO complaints 
filed, increasing diversity awareness and achieving a model EO environment, there are 
areas of concern and areas that need improvement. One such area of concern included the 
limited diversity within the executive ranks of the Corporation. As a small agency, the 
Corporation has a relatively flat management structure with limited opportunities 
available for executive positions. As was reported in the Corporation's Management 
Directive Report 715 to the EEOC for FY 2010, of the 72 employees at the 
Executive/Senior level (GS-15 and above), 41 are male and 31 are female. Looking at 
race and ethnicity at that level, 50 are White, 15 are Black, 3 are Hispanic or Latino and 4 
are Asian. As a small independent agency, we have a relatively flat management 
strUcture. However, we do have 17 senior officials whose pay band salaries are 
equivalent to those of the Senior Executive Service (SES). Combining our one EX-level 
official (Presidential Appointment/Senate Confirmed) with those 17 senior officials, we 
have 13 Whites, 3 Blacks, 1 Asian and 1 Hispanic or Latino. Of those 18, 11 are male 
and 7 are female. There continues to be little representation in Native Hawaiian and 
Pacific Islanders or Native Americans. Another area of concern is the low participation 
rate of African-American females in the executive ranks as well as a low representation 
of people with disabilities. 

Looking at disabled employment for FY 2010, 24 employees have a reported 
disability and 17 have a disability that they have declined to identify. These two groups 
represent approximately 7% of the Corporation's workforce. In addition, 2 of our 
employees have a targeted disability. Our disabled employees are present at most grade 
levels in the organization, including 4 at the Executive/Senior level (GS-15 and above). 

As a result of these concerns, the Corporation has created action items to address 
these areas including developing a revised recruiting and outreach program to these 
particular groups. 

VI. ADJUSTMENT TO BUDGET 

Section 203(a)(8) of the No FEAR Act requires that agencies include in 
their annual report to Congress information about "any adjustment (to the extent 
the adjustment can be ascertained in the budget of the agency) to comply with the 
requirements under section 201 ." The Corporation did not provide such an adjustment 
and therefore reports such to Congress. 

VII. THE CORPORATION'S ACTIONS PLANNED/TAKEN TO IMPROVE 
CIVIL RIGHTS PROGRAMS 

A. Emphasize the importance and consequences of the No FEAR Act to all 
employees. All managers and supervisors are directed to take the legislation seriously 
and are held fully accountable for their actions or inactions in accordance with 
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established disciplinary policies and procedures. 

B. Identified several approaches that may alleviate complaints of 
discrimination, retaliation, and violation ofwhistleblower laws and facilitate data 
collection for purposes of meeting the requirements under the Act. They include 
continued and improved training on EEO laws, whistleblower protections, prohibited 
personnel practices, diversity, conflict resolution, and improved communication. 

C. Identify increased training as crucial to informing all employees of their rights 
and protections under EEO laws, retaliation and whistleblower laws, as well as training 
on conflict resolution skills and managing a diverse workforce. The Corporation is aware 
that when alternate dispute resolution methods are utilized, workplace conflicts are 
typically resolved more swiftly and at a high rate. Greater use of the training, including 
our improved on-boarding of employees, will likely facilitate a reduction in future EEO 
administrative and Federal district court cases. 

D. Acknowledge that changes and growth in the workplace tend to trigger more 
complaints. Therefore, better communication from senior management to all employees 
about changes to policies and practices, and ongoing reorganizations, may reduce future 
complaints. When employees are potentially impacted with change, timely and candid 
communication from all levels is essential to avoiding work place conflict and/or 
complaints. 

VIII. ACCOMPLISHMENTS 

A. Expanded and improved the Corporation's OnBoard Mentoring program for all 
new hires which includes information on the employees' civil rights and legal 
protections. 

B. Continued to push out leadership development training through a monthly 
publication for all Corporation managers and supervisors, and EEO training and 
awareness for all employees through a quarterly publication. 

C. Maintained a zero tolerance policy for harassment and discrimination in the 
Corporation's workplace as is evidenced by the fact that there were no judgments against 
the Corporation in Federal court and also no findings of discrimination against the 
Corporation. 

D. Revised the Corporation's civil rights policies to include protections for gender 
identity and gender expression. 
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APPENDIX A 

CNCS NO FEAR ACT TOTALS 

Complaints 

Filers 

Repeat Filers 

Sex Is 
Age 12 
Race 14 js 
Color lo j 1 

Disability 12 jo 
National Origin 1 

Religion lo lo 
Reprisal 14 14 



Appointment/Hire !2 lo 
Assignment of I 1 r Duties 

Awards lo lo 
Conversion to Full 

lo lo Time 

Disciplinary action I 
I 

1. Demotion lo lo 
2. Reprimand lo lo 
3. Suspension Jo 10 
4. Removal lo 1 

Duty Hours lo lo 
Evaluation/ I 1 II Appraisal 

Examination/ Test lo lo 

Harassment/ 

lo lo Sexual 

Harassment/ 
I 

14 Non-Sexual 
, 3 

I 
Medical Exam [o lo 
Pay, including I 1 lo Overtime I 

Promotion/ Non-
lo lo Selection 

Reassignment 



I Denied lo lo 

I Directed jo lo 

Reasonable lo lo Accommodation 

Reinstatement I 0 jo 

I Retirement l o l o 

I Termination j 1 j 1 

Terms/ Conditions I 
3 

of Employment I 14 
Time and lo lo Attendance 

I Training j o I 1 

I Other l o lo 

I I 

Investigations 182 days (avg.) 105 days (avg.) 

All I 233 days (avg.) 1159 days (avg.) 

After hearing In/a jnta 

After investigation i 21 days (avg.) I 54 days (avg.) 



I 

Number of 
Dismissals 

Days pending prior 
to dismissal 
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Civil Rights and Workforce Diversity Policy 

The Corporation for National and Community Service (CNCS) is committed to achieving a 
diverse, energized, high-performing workforce. Key to achieving this is developing and 
maintaining effective leaderS, managers, and employees who treat all persons with dignity and 
respect, without regard to non-merit factors such as race, color, national origin, gender, age, 
religion, sexual orientation, disability, gender identity or expression, political affiliation, marital 
or parental status, or military service. We strive to p1ovide a work environment free of sexual, 
raciat ethnic, religious, or other harassment. 

As Chief Executive Officer of CNCS, I am committed to fostering a diverse workplace, a 
workplace that is hee of discrimination or harassment in any formi that is inclusive and fair; and 
that encourages participation of all employees in every facet of CNCS. I am firmly committed to 
promoting a climate of mutual respect a.nd appreciation for the strengths of, and differences 
between, all our employees. 

Our mission is to provide opportunities for Americans of all ages and backgrounds to serve their 
communities and country. We work w1ith national and community nonprofit organizations, 
faith-based groups, schools, and local agencies to engage Americans in meeting criticaJ needs in 
education, the environment, public safety, homeland security, and other areas. Integral to our 
mission is our commitment to diversity, dignity, and equal opporturuty, promoting a climate of 
mutual respect and appreciation for the strengths that a diverse workforce brings to bear. It is 
essential that our employees provide wo1k and service environments free from discrimination, 
and free from sexual, racial, ethnic, religious, or other harassment. 

I expect every CNCS manager, supervisor, and employee to carry out this policy. Implicit in each 
employee's .... successful" work performance, and explicit in each supervisor's performance rating, 
is support of CNCS's workforce diversity and civil rights policies and programs, and the 
fostering of an inclusive workplace where diversity and individual differences are valued. Any 
person who violates this policy will be ,;ubject to appropriate disciplinary action, up to and 
including termination. 

Any CNCS employee, former employee, or applicant for employment who believes he or she has 
been discriminated against in violation of civil rights laws, regulations, or this policy, or in 
retaliation for opposition to discrimination or participation in discrimination complaint 
proceedings (e.g., as a complainant or wib1ess),. should raise his or her concerns with our Office 
of Civil Rights and Inclusiveness (OCRI). Discrimination claims not brought to the attention of 
OCRI within 45 days of their occurrence may not be accepted in a fonnal complaint of 
discrimination. OCR! may be reached at (202) 606-7503 (voice), (202) 606-3472 (ITY), eo@cns.gov, 
or through www .nationalservice.gov. 

In addition, we encourage everyone to consider our Alternate Dispute Resolution (ADR) 
Program as an informal way to resolve "''orkplace conflicts. If you are interested in learning 
more about our ADR program, please contact John Rogers at (202) 606-6646 or jrogers@cns.gov. 

10/1/2010 ==--~2t?:~---~ 
Patrick A. Corvington, Chief Executive Officer Date 

Senior Corps * AmeriCorps * Learn and Serve America 

1201 New York Avenue, NW * Washingron,. DC 20525 * 202-606-5000 * www.nationalservice.gov 

mailto:eo@cns.gov
http://www.nationalservice.gov
mailto:irogers@cns.gov
http://www.nationalservicegov


• 

I 

APPENDIXC 

Employee Civil Ri!~hts and Non-Harassment Policy 

The Corporation for National and Community Service (CNCS) has zero tolerance for the harassment 
of any individual or group of individuals for any reason. CNCS is committed to treating all persons 
with dignity and respect. CNCS prohibits all forms of discrimination based upon race, color, national 
origin, gender, age, religion, sexual orientation, disability, gender identity or expression, political 
affiliation, marital or parental status, or military service. Whether in CNCS offices or campuses, in 
other service-related settings such as training sessions or service sites, or at service-related socjal 
events, such harassment is unacceptable, will not be tolerated and, if found, will be subject to 
immediate corrective action, up to and incl1tiding removal or termination of any CNCS employee or 
volunteer. 

Slurs and other verbal or physical conduct relating to an individual's gender, race, ethnicity, religion, 
sexual orientation or any other prohibited basis constitute harassment when it has the purpose or 
effect of interfering with work perlormano~ or creating an intimidating, hostile, or offensive work 
environment. Harassment includes, but i"J not limited to: explicit or implicit demands for sexual 
favors; pressure for dates; deliberate touching, leaning over, or cornering; offensive teasing, jokes, 
remarks, or questions; letters, phone calls, or distribution or display of offensive materials; offensive 
looks or gestures; gender, racial, ethnic, or religious baiting; physical assaults or other threatening 
behavior; or demeaning, debasing, and abusive comments or actions that intimidate. 

CNCS does not tolerate harassment from anyone including persons of the same or different races, 
sexes, religions, or ethnic origins; or from a c:NCS employee or supervisor; a project or site employee 
or supervisor; a non-employee (e.g., client); a co-worker, or service member. Conduct directed at one 
person in the workplace may create an offeil"tive environment for others. 

I expect CNCS supervisors and managers, when made aware of alleged harassment by employees, 
service participants, or other individuals, to immediately take swift and appropriate action. CNCS 
will not tolerate retaliation against a person who raises harassment concerns in good faith. Any 
employee who violates this policy or asserts a false claim of harassment with a malicious intent wilJ be 
subject to appropriate discipline, up to and including termination. 

Any CNCS employee, former employee, or applicant for employment who believes that he or s!Je has 
been discriminated against in violation of civil rights laws, regulations, or this policy, or in retaliation 
for opposition to discrimination or participation in discrimination complaint proceedings (e.g., as a 
complainant or witness), should raise his or her concerns with our Office of Civil Rights and 
Inclusiveness (OCR!). Discrimination claims not brought to the attention of OCR! within 45 days of 
their occurrence may not be accepted in a fo1rmal complaint of discrimination. c:x:::RI may be reached 
at (202) 606-7503 (voice), (202) 606-3472 (TI'Y}, eo@cns.gov,or through www.nationalservice.gov. 

Any employee who experiences or witnesses harassment in the workplace may make a report to 
Andrew Wasilisin, Director, Workforce Relations and Communications in accordance with CNCS 
Policy #OHC-06-001, "Anti-Harassment Policy and Procedures." 

In addition, we encourage employees to consider our Alternate Dispute Resolution (ADR} Program as 
an informcll way to resolve workplace conflicts. If you are interested in learning more about our ADR 
program, please contact John Rogers at (202) 606-6646 or jrogers@cns.gov. 

10/1/2010 
Date Patrick A. Corvin on, Chief Executive Officer 

Senior Corps * AmeriCorps * Learn and Serve America 

1201 New York Avenue, NW * Washington, DC 20525 * 202-606-5000 * www.nationalservice.gov 
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UNITED STATES 

CONSUMER PRODUCT SAFETY COMMISSION 
4330 EAST WEST HIGHWAY 

THE CHAIRMAN BETHESDA, MD 20814 

The Honorable Jacqueline A. Berrien 
Chairman 
U.S. Equal Employment Opportunity 
Commission 
1801 L Street, NW 
Washington, DC 20507 

Dear Chairman Berrien: 

March 23, 2011 

r-> 
'.. ,'._? 

CJl 
r·J 

_. _:'., .::; 

I am pleased to present the U.S. Consumer Product Safety Commission's (CPSC) 
Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 (No FEAR 
Act) Annual Report. This report summarizes many of the advancements in Equal Employment 
Opportunity (EEO) programs for our workforce during fiscal year 2010. 

The No FEAR Act is intended to reduce workplace discrimination within the federal 
government. Section 203 of the No FEAR Act specifically requires that, not later than 180 days 
after the end of each fiscal year, each federal agency submit this report to the Speaker of the 
House of Representatives, the President Pro Tempore of the Senate, the Committee on 
Governmental Affairs of the Senate, the Committee on Government Reform of the House of 
Representatives, each committee of Congress with jurisdiction over the agency, the Equal 
Employment Opportunity Commission, the Attorney General, and the U.S. Office of Personnel 
Management. 

During fiscal year 2010, the CPSC continued to work diligently to promote policies and 
initiatives to proactively prevent violations of federal antidiscrimination and whistleblower laws. 
These included issuance of agency policy statements on nondiscrimination in Employment and 

·Prevention of Harassment to encourage resolution of issues at the lowest level of the agency. 
The CPSC also disseminated important information through quarterly Web postings of its 
complaint data, as required by the No FEAR Act. We continued to provide antidiscrimination 
and antiretaliation training for executives, managers, supervisors, and employees. In fiscal year 
2010, the CPSC conducted biannual No FEAR Act training online, training 100 percent of its 
federal workforce. All new hires in fiscal year 2010 received No FEAR Act training within 90 
days of appointment. The CPSC also stressed the importance of a fair and expeditious complaint 
process to ensure EEO compliance and accountability during fiscal year 2010. 
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In accordance with goals set under the President's Human Capital Agenda, the CPSC 
promoted wotkforce acceptance and celebration of cultural and individual differences. The 
CPSC's third Diversity Day celebration focused on increasing exposure and awareness of 
different cultures while emphasizing the agency's commitment to workforce diversity. The 
CPSC also continued to conduct targeted outreach activities to ensure that our applicant pools are 
reflective of our nation's diversity. 

The CPSC is fully committed to the preservation of merit system principles to guarantee 
that the federal government has an effective and professional civilian workforce. Should you or 
your staff have any questions, please feel free to contact our EEO Director, Ms. Kathleen 
Buttrey, at (301)504-7771. 

Very truly yours, 

Inez M. Tenenbaum 



§724.302 - 2010 Reporting Obligations 

1. The number of cases in Federal court pending or resolved in each FY1 O - One case. 
fiscal year and arising under each of the respective provisions of the 
No FEAR laws applicable to them as defined in § 724. 102 of subpart 
A of this part in which an employee, former Federal employee, or 
applicant alleged a violation(s) of these laws, separating data by the 
provision(s) of law involved. 

2. In the aggregate, for the cases identified in paragraph (a)(1) of this 
section and separated by provision(s) of law involved: 

(i) the status of disposition (including settlement); 

(ii) the amount of money required to be reimbursed to the Judgment 
Fund by the agency for payments as defined in § 724. 102 of subpart 
A of this part; and 

(iii) the amount of reimbursement to the Fund for attorney's fees 
where such fees have been separately designated. 

3. In connection with the cases identified in paragraph (a)(1) of this 
section, the total number of employees in each fiscal year disciplined 
as defined in § 724. 102 of subpart A of this part and the specific 
nature, e.g., reprimand, etc., of the disciplinary actions taken, 
separated by the provision(s) of law involved. 

4. The final year-end data about discrimination complaints for each 
fiscal year that was posted in accordance with the Equal Employment 
Opportunity Regulations of subpart G of title 29 of the Code of 
Federal Regulations (implementing section 301(c)(1)(B) of the No 
FEAR Act. 

5. Whether or not in connection with cases in federal court, the 
number of employees in each fiscal year disciplined as defined in § 
724. 102 of subpart A of this part in accordance with any agency 
policy described in paragraph (a)(6) of this section. The specific 
nature, e.g., reprimand, etc., of the disciplinary actions taken must be 
identified. 

6. A detailed description of the agency's policy for taking disciplinary 
action against federal employees for conduct that is inconsistent with 
Federal Antidiscrimination Laws and Whistleblower Protection Laws 
or for conduct that constitutes another prohibited personnel practice 
revealed in connection with agency investigations of alleged 
violations of these laws. 

None 

None 

None 

None 

See Appendix A 

None 

The Agency has adopted and will fully 
follow the Office of Personnel 
Management (OPM) Advisory 
Guidelines to take appropriate 
disciplinary actions against employees 
for conduct inconsistent with 
Antidiscrimination and Whistleblower 
Protection Laws. 
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7. An analysis of the information provided in paragraphs (a)(1 )-(6) of See Appendix B 
this section in conjunction with data provided to the Equal 
Employment Opportunity Commission in compliance with 29 CFR 
part 1614 subpart F of this Code of Federal Regulations. Such 
analysis must include: (i) an examination of trends; (ii) causal 
analysis; (iii) practical knowledge gained through experience; and (iv) 
any actions planned or taken to improve complaint or civil rights 
programs of the agency with the goal of eliminating discrimination 
and retaliation in the workplace. 

8. For each fiscal year, any adjustment needed or made to the budget Not applicable 
of the agency to comply with its Judgment Fund reimbursement 
obligation(s) incurred under§ 724.103 of subpart A of this part. 

9. The agency's written plan developed under § 724.203(a) of See Appendix C 
subpart B of this part to train its employees. 
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Appendix A 

§724.302(A) (4) and (B) - FY2005 - 2010 Reporting Obligations 

Title Ill, 1614.704(a)-(c) FY2010 FY2009 2008 2007 2006 2005 

Complaint Activity 

Number of complaints 5 2 3 3 2 1 
carried over from 
previous FY 

Number of complaints 5 5 1 6 5 2 
filed in FY 

Number of remands 0 0 0 1 0 0 

Number of complaints 5 2 2 6 4 1 
closed in FY 

Number of pending 5 5 2 3 3 2 
complaints 

Cumulative number of 5 5 1 6 5 2 
complaints filed 

Cumulative number of 5 5 1 3 3 2 
individual complaint 
filers 

Cumulative number of 0 0 0 1 1 0 
individuals filing multiple 
complaints 

Title Ill, 1614.704(d) FY2010 FY2009 2008 2007 2006 2005 

Complaints by Bases 

Race 2 1 1 0 4 1 

Color 0 0 0 0 3 0 

Religion 0 0 0 0 3 0 

Reprisal 3 3 1 4 2 1 

Sex 3 0 1 3 4 1 

National origin 0 0 0 0 3 1 

Equal Pay Act 0 0 0 1 0 0 

Age 2 1 0 2 3 2 

Disability 1 1 0 2 1 2 

Non-EEO 0 0 0 0 0 0 
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Title Ill, 1614.704(e) FY2010 FY2009 2008 2007 2006 2005 

Complaints by issues 

Appointment/Hire 0 2 0 0 3 2 

Assignment of duties 1 0 0 0 0 0 

Awards 0 0 0 0 0 0 

Conversion to full time 0 0 0 0 0 0 

Disciplinary Action 0 0 0 0 0 0 

(1) demotion 0 0 0 0 0 0 

(2) reprimand 0 0 0 0 0 0 

(3) suspension 0 0 0 0 0 0 

(4) removal 0 0 0 0 0 0 

(5) other 0 0 0 0 0 0 

Duty hours 0 0 0 0 0 0 

Evaluation/appraisal 4 0 0 0 0 0 

Examination/test 0 0 0 0 0 0 

Harassment 5 2 1 1 1 0 

(1) nonsexual 5 2 1 1 1 0 

(2) sexual 0 0 0 0 0 0 

Medical examination 0 0 0 0 0 0 

Pay (including overtime) 0 0 0 0 0 0 

Promotion/nonselection 1 0 0 1 1 0 

Reassignment 1 0 0 0 0 0 

(1) denied 0 0 0 0 0 0 

(2) directed 1 0 0 0 0 0 

Reasonable 1 1 0 1 0 0 
accommodation 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 

Termination 0 0 0 1 0 0 

Terms or conditions of 0 0 0 1 0 0 
employment 

Time and attendance 0 0 0 0 0 0 

Training 0 0 0 0 0 0 

Other 0 0 0 4* 0 0 

*Nonreferral - Three complaints filed by one complainant. 
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Release of medical information - One complaint filed. 

Title Ill,§ . FY2010 FY2009 2008 2007 2006 2005 
1614. 704(f)-(h) 

Average 
processing time of · 

pending 
complaints (in 

days) 

Number of 10 7 4 9 7 2 
complaints 
pending 

Average days in 344 286 304 262 243 222 
process 

Average days 141 127 121 115 147 99 
investigation 

Final agency 
actions (Not 
including 
dismissals) 

Without a hearing 189 0 0 229 70 0 

With a hearing 558 342 386 573 373 278 

Withdrawals 0 0 () 0 0 0 

Total number of 1 0 0 3 2 0 
complaints 
dismissed 

Average number of 11 0 0 8 7 0 
days pending prior 
to dismissal 

Title Ill, 1614.704(i) FY2010 2009 2008 2007 2006 2005 

Total number of final agency 
decisions rendered in FY 

involving a finding of 
discrimination 

# % # % # % # % # % # % 

Total number of findings 0 0 0 0 0 0 0 0 0 0 0 0 

a. Without a hearing 0 0 0 0 0 0 0 0 0 0 0 0 

b. With a hearing 0 0 0 0 0 a 0 0 0 0 0 0 
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Title 111, 1614.704(j) 

Findings of discrimination 
rendered by bases 

Total Number of findings 

FY2010 2009 2008 2007 2006 2005 

# 

0 

% # % # % 

0 0 0 0 0 

# % # % 

0 0 0 0 

# % 

0 0 

Number rendered without a 0 0 0 0 0 0 0 O O O O O 
hearing 

Number rendered with a 
hearing 

Race 

Color 

Religion 

Reprisal 

Sex 

National origin 

Equal Pay Act 

Age 

Disability 

Title 111, 1614.704(k) 

Findings of discrimination 
rendered by issues 

Total Number of findings 

Number rendered without a 
hearing 

Number rendered with a 
hearing 

Appointment/Hire 

Assignment of duties 

Awards 

Conversion to full time 

Disciplinary action 

(1) demotion 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

FY2010 2009 2008 2007 2006 2005 

# 

0 

0 

% # 

0 0 

0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

% # % # % 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

# % 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

# % 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 
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(2) reprimand 

(3) suspension 

(4) removal 

(5) Other 

Duty hours 

Evaluation/appraisal 

Examination/test 

Harassment 

(1) nonsexual 

(2) sexual 

Medical examination 

Pay (including overtime) 

Promotion/nonselection 

Reassignment 

000 000000000 

000 000000000 

000 000000000 

000 000000000 

000 000000000 

000 000000000 

000 000000000 

000 000000000 

0 0 0 

0 0 0 

0 0 0 

0 0 () 

0 0 () 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 0 0 

0 0 0 0 

(1) denied 0 0 0 0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

(2) directed O O 0 

Reasonable accommodation O 0 0 

Reinstatement 

Termination 

Terms or condition of 
employment 

Time and attendance 

Training 

Other 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 0 

0 0 0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

000000000 

000000000 

000 00 00 00 

Title Ill, 1614.704(1)-(m) FY2010 FY2009 2008 2007 2006 2005 

Status of pending 
complaints 

Number of complaints 

Number of individuals 
complaining 

Number in investigation 

Number in hearing 

Number pending final 
agency action 

5 

5 

0 

5 

0 

5 

5 

2 

3 

0 

2 

2 

1 

1 

0 

3 

2 

2 

1 

1 

3 

3 

0 

3 

0 

2 

2 

0 

2 

0 
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Number on appeal 2 3 1 1 

Complaint investigations FY2010 FY2009 2008 2007 

Number of complaints not 
investigated within the 

requirements of 
1614.106(e)(2) of title 29 

CFR 

0 0 0 2 

1 0 

2006 2005 

0 0 
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Appendix B 

§724.302(A) (7) - 2009 Reporting Obligations - Analysis of Trends, Causal Analysis, and Practical 
Knowledge Gained Through Experience 

• Trend Analysis 

During Fiscal Year (FY) 2010 the CPSC had one complaint filed in federal district court. 

Formal complaint activity remained the same in FY10 with five new complaints filed. Four of the 
five complaints filed in FY10 were from CPSC employees. Reprisal continues to be the 
predominate basis of complaints. Performance evaluations were at issue in three of the four 
CPSC employee complaints. The CPSC is reviewing the effectiveness of its performance 
management process through the Office of Personnel Management (OPM) scoring system. 

Trends we continue to see are individuals filing multiple complaints in consecutive years and filing 
on the basis of reprisal. 

The CPSC continues to try and resolve complaints at the least formal level and has an active and 
efficient Alternative Dispute Resolution (ADR) Program promoted by agency leadership. Our 
analysis shows that all informal EEO complainants were offered ADR in FY1O(10 complaints). 
Of these, four accepted ADR. Of these four, one was resolved via this process. The other three 
filed formal complaints. 

In FY10, the CPSC closed three formal complaint cases via negotiated settlement agreement. 

The CPSC continued its best efforts to process complaints effectively and efficiently. All 
complaints were processed within the 180 investigative day time limit. 

• Causal Analysis 

We are experiencing an increase in the complexity of EEO complaints. This boost in the 
complexity of complaints has resulted in increased time spent in the counseling, investigative, 
and hearing processes. Due to the complexity of some cases, we have contracted out 
counseling services. These complex cases are more difficult to resolve. 

• Practical Knowledge Gained through Experience 

Chairman Tenenbaum promotes EEO programs and policies through policy memorandum and 
visibility. She shows her commitment to a workforce that values trust and open communication 
through all-hands meetings, personal "sensing sessions," as well as the annual internal employee 
survey. 

The CPSC will continue to promote and enforce EEO and civil rights laws. The CPSC is 
committed to EEO principles and practices in all of its management decisions and personnel 
activities, and it is the goal of the CPSC to develop and retain a high-quality, diverse workforce, 
that is representative of the people we serve. The CPSC believes that a multicultural and multi
ethnic environment promotes better communication, ideas, and trust between individuals. 
Consequently, the CPSC will continue to emphasize attracting the best candidates from a variety 
of sources, selecting and advancing the best qualified employees based upon merit, training its 



, 
FY 2010 Annual No FEAR Report - US Consumer Product Safety Commission 

managers ,ind employees on their EEO rights and responsibilities, providing equal opportunities 
to all individuals, and providing a prompt, fair, and impartial review and adjudication of any 
allegations of discrimination. 

During FY 2010, the CPSC achieved significant results in promoting merit system principles, 
including EEO and the strategic management of human capital. Some of our noteworthy 
achievements are set forth as follows: 

a reissued the Chairman's Employment Discrimination and Prevention of Harassment Policy 
Statements with emphasis on resolving issues at the least formal level; 

a promptly posted quarterly website No FEAR Act Complaints Data; 
a conducted No FEAR Act training for 100 percent of new employees within 90 days of 

employment and conducted biannual No FEAR Act training for 100 percent of the 
workforce; 

a implemented Special Observance programs, and continued special emphasis outreach 
activities. Conducted our third Diversity Day; 

a delivered EEO training, including training of executives, managers, and supervisors, as 
well as training for field office staff; 

a participated in job fairs with the Society of Hispanic Professional Engineers and Walter 
Reed Army Medical Center. 

a worked closely with the National Council of Hispanic Employment Program Managers and 
the National Association of Hispanic Federal Executives to advertise job vacancies to 
constituency groups. 

a worked with Project Warfighter to bring wounded warriors into the CPSC as interns; 
a expanded its outreach to Historically Black Colleges and Universities through a legal 

internship program with Howard University Law School: 
a conducted training in building effective work relationships to all Compliance and Field 

staff; 
a conducted telework, hiring and Promoting with EEO in Mind, Retaliation, and Religious 

accommodation training for Managers and Supervisors; 
a conducted 100 percent employee training in the No FEAR Act: 
a sent CPSC management information on topics such as "Striking a delicate balance when 

handling EEO complaints" and "Road rules for leaders"; 
a provided information and pamphlets on How to Hire Schedule A Employees to senior 

staff: and 
a matched Schedule A candidates with open vacancies by sending resumes to selecting 

officials. 

The CPSC plans the following actions to improve the agency's complaint and EEO program: 

o analyze outreach efforts through applicant supply data and modify as necessary; 
o conduct training for managers and supervisors in their EEO responsibilities including a 

refresher on the Schedule A hiring authorities: 
o provide round table discussions of EEO policies and practices for employees and 

managers; 
o ensure new employees receive EEO and No FEAR Act training within 90 days of their 

entrance on duty and ensure the entire workforce is trained in FY2012; 
o continue the push to resolve complaints at the lowest level possible; 
o decrease the processing times for informal complaints and formal investigations; and 
o work proactively to identify employee concerns and provide recommendations to 

management for improvement of workplace environment. 
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Appendix C 

§724.302(A) (9) - 2009 Reporting Obligations - Training Plan 

1. Instructional materials and method of training. 

The No FEAR Act Notice and a fact sheet are posted on both the CPSC intranet and external website 
and posted on agency bulletin boards. 
The No FEAR Act Notice is distributed to new employees upon in-processing and when the mandatory 
training notice is sent to staff. 
The New Employee Checklist (for supervisor use) includes the No FEAR Act training as an employee 
responsibility within 90 days of entrance on duty at the agency. 
Mandatory training is delivered on-line through a variety of means (Go Learn!, power point presentation, 
and keystone training). Employees may access the training at anytime from their desktop. The training 
management system training is interactive with testing at the end of each training module. Employees 
must score 70 percent or higher on each test to receive credit for course completion. 
No FEAR Act training is assigned to new employees automatically by the training system via email. 
A brief overview of the No FEAR Act with the appropriate handouts is provided during all EEO type 
training. 

2. The training schedule. 

Initial Training 
August 2006-Email to all employees providing the No FEAR Act Notice detailing instructions for 
completing the training NL T December 10, 2006 
Supervisors of new employees are provided a quarterly email reminder that their new employee must 
complete the training within 90 days of entrance on duty at the agency. 

Follow-on training 
Email to all employees providing the No FEAR Act notice and detailing instructions for completing the 
training not later than a date in each of the calendar years, to be determined. 

3. The me1ms of documenting completion of training 
Reports are produced from the appropriate data base detailing the name of employees that have 
completed the training. For new employees these reports are compared to the new hires report to 
determine who, if any, must complete the training. 
Supervisors are held accountable for producing and ensuring their employees complete the training. 
The reports serve as the means for documenting the training completion. 
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Court Services and Offender Supervision Agency 
for the District of Columbia 

Office of the Director 

April 6, 2011 

The Honorable Jacqueline A. Berrien 
Chair, United States Equal Employment Opportunity Commission 
1 31 M Street, NE 
Washington, DC 20507 

Dear Madame Chair: 

Enclosed is the Court Services and Offender Supervision Agency for the District of Columbia's 
FY 2010 Annual Report as required by Title II, Section 203 of the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of2002 (No FEAR Act), Public Law 107-174. 

Please contact Vern Best, Director of EEO, Diversity and Special Programs who can be reached 
at (220) 442-1680 or via email at Vern.Best@csosa.gov if you have any questions. 

Enclosure 

Sincerely 

633 Indiana Avenue, NW, Suite 1220, Washington, DC 20004-2902 
Voice: (202) 220-5300 Fax: (202) 220-5350 
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Court Services and Offender Supervision Agency 
for the District of Columbia 

Notification and Federal Employee 
·discrimination and Retaliation Act of 2002 

Public Law 107-174 

ANNUAL REPORT TO CONGRESS 
Fiscal Year 2010 
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EXECUTIVE SUMMARY 

This document represents the Fiscal Year (FY) 2010 Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 (No FEAR Act) Annual Report for the Court 
Services and Offender Supervision Agency for the District of Columbia (CSOSA) and the DC 
Pretrial Services Agency (PSA). The Pretrial Se:rvices Agency (PSA) is an independent entity 
within CSOSA. For the purposes of this report, CSOSA and PSA will be referred to collectively 
as the "Agency." The Agency was certified as an independent Executive branch agency in 2002 
and remains committed to its mission of increasing public safety, preventing crime, reducing 
recidivism and supporting the fair administration of justice in the District of Columbia. This 
report summarizes our significant accomplishments for FY 2010 as it relates to our programs and 
workforce. 

The Agency's total workforce including permanent and temporary employees grew from 1251 at 
the end of FY 2009 to 1260 in FY 2010. Women and minorities made up 93.7 percent of the 
total workforce. 

In FY 10, 11 complaints were filed alleging employment discrimination. This was an increase of 
63% over the 7 complaints filed in FY 09. Of the 11 administrative complaints filed in FY 2010 
reprisal, sex, and race were the most frequently ,cited bases. The most common issues filed were 
harassment (non-sexual), disciplinary actions, and termination. During FY 2010, the Agency 
issued four (4) final decisions and settled four (4) formal complaints. As in the previous fiscal 
year, there were no findings of discrimination. 

During FY 20 I 0, there were no discrimination or Whistle blower Protection Act (WPA) cases 
filed in Federal District Court against the Agency, and there were no reimbursements to the 
Judgment Fund. Since the enactment of the No FEAR Act, the Agency continues to improve 
upon its practices in the following areas: 

• In FY 2010, 840 Agency employees completed mandatory EEO/Diversity and No FEAR 
Act training. Of those, 170 were manag1~rs and supervisors and 670 were non
supervisory employees. Additionally, 176 Agency employees completed Alternative 
Dispute Resolution (ADR) training. Of those, 32 were managers and supervisors and 140 
were non-supervisory employees. 

• Continued annual assessment of EEO, Affirmative Employment, and Diversity 
Management programs to determine wh1~ther the Agency is meeting the EEOC's 
standards for a model EEO program. 

• Continued efforts in raising awareness and promoting the Agency's ADR program to 
resolve complaints at the earliest stage. 



The No FEAR Act was signed into law by President George W. Bush on May 15, 2002, and 
became effective on October 1, 2003. The Act irequires Federal agencies to be accountable for 
violations of antidiscrimination and whistle blower protection law and post on its Web site certain 
statistical data relating to Federal sector EEO complaints filed with the agency. Section 203 of 
the No FEAR Act requires that each Federal agency submit an annual report to Congress not 
later than 180 days after the end of each fiscal year. Agencies must report on the number of 
Federal District Court cases arising under each of the respective areas of law specified in the Act 
in which discrimination was alleged; the status or disposition of cases; the amount of money 
required to be reimbursed to the Judgment Fundl; the number of employees disciplined; any 
policies implemented related to appropriate disciplinary actions against a Federal employee who 
discriminated against any individual or committed a prohibited personnel practice; and an 
analysis of the data collected with respect to trends and causal analysis. Consistent with the 
mandates of this statute, CSOSA has posted its quarterly complaint statistics on its internal and 
external websites. 

In addition, the No FEAR Act requires Federal agencies to submit annual reports to the Speaker 
of the House of Representatives, the President pro tempore of the Senate, the Committee on 
Governmental Affairs of the Senate, the Committee on Government Reform of the House of 
Representatives, each committee of Congress with jurisdiction relating to the Agency, the 
Attorney General, the Equal Employment Opportunity Commission (EEOC), and the Office of 
Personnel Management (OPM). This report is submitted by CSOSA to satisfy this reporting 
requirement. 
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Annual Report Required by Se<:tion 203 of the Notification and Federal 
Employee Antidiscrimination and Retaliation (No FEAR) Act of2002 and 

5 CFR Part 724 

Fiscal Year 2010 

1. The number of cases arising under each of There were 26 active EEO complaints in fiscal 
the respective provisions of law covered by year 2010. Of this total there were 11 new 
paragraphs (1) and (2) of section 20l(a) in formal EEO complaints filed. Additionally, 
which discrimination on the part of such there were 15 cases at various stages of the 
agency was alleged. complaint process that were carried over from 

the orior fiscal year. 
2. The status or disposition (including Withdrawal - 0 
settlement) of cases described in paragraph ( 1 ). Dismissal - 1 

Settlement - 3 
Pending Investigation - 4 
Pending Hearing - 14 
Appeal with EEOC OFO - 5 
Final Agency Decision - 4 

3. The amount of money required to be None 
I reimbursed by such agency under section 201 

in connection with each of such cases, 
/ separately identifying the aggregate amount of 

such reimbursements attributable to the 
I J:>ayment of attorneys' fees, if an~. 
I 4. The number of employees disciplined for None 
1 discrimination, retaliation, harassment, or any i 

other infraction of any provision oflaw 
I referred to in J:>aragraJ:>h Cl 2· 

5. The final year-end data about discrimination ' Attached to this report is the Agency's Internal 
complaints for each fiscal year that was posted Complaint Activity Data for FY 2010. 

1 in accordance with Equal Employment 
Opportunity Regulations at subpart G of Title 
29 of the Code of Federal Regulations 
(implementing section 30l(c) (I) (B) of the No 
FEAR Act). 
6. A detailed description of: (I) the policy Attached to this report are the Agency's 
implemented by that agency relating to updated policy statements on Equal 
appropriate disciplinary actions against a Employment Opportunity, Sexual Harassment 
Federal employee who (i) discriminated and the Anti-Hara~sment Policy. The policies 
against any individual in violation of any of the are posted on the Agency's website at 
laws cited under section 20l(a)(l) or (2); or (ii) www.csosa.gov. 
committed another prohibited personnel 
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practice that was revealed in the investigation 
of a complaint alleging a violation of any of 
the laws cited under section 201(a)(l) or (2); 
and (2) with respect to each of such laws, the 
number of employees who are disciplined in 
accordance with such policy and the specific 
nature of the disciplinary action taken. 

7. An analysis of the information described See: FY 2010 Analysis-Section 203(a) (7) 
under paragraphs (1) through (6) in below. 
conjunction with data provided to the EEOC in 
compliance with part 1614 of Title 29 of the 
Code of Federal Regulations including: (A) an 
examination of trends; (B) causal analysis; (C) 
practical knowledge gained through 
experience; and (D) any action planned or 
taken to improve complaint or civil rights 
programs of the Agency. 

8. For each fiscal year, any adjustment needed None 
or made to the budget of the Agency to comply 
with its Judgment Fund reimbursement 
obligation. 

9. The Agency's written plan developed under In FY 2010, No FEAR Act training is included 
724.203(a) to train its employees. as part of the mandatory biennial EEO training 

and New Employee Orientation. 

FY 2010 Analysis - Section 203(a)(7) 

A. Trends, Analysis, and Practical Knowledge 

Between FY 2007 and FY 2008 there was an increase in the Agency's EEO complaint 
activity with the total number of active complaints increasing from 21 in 2007 to 26 in 2008. 
In FY 2009 the number of new complaints filed decreased to seven (7). However, FY 2010 
shows a slight increase ( 11) in the number of new complaints filed. 

In FY 2010, the Agency continued to review EEO complaint data to identify potential 
barriers that impacted timely processing of EEO complaints and investigations and to reduce 
the average number of days to issue Final Agency Decisions. In addition, during FY 20 IO, 
there were two (2) investigations that were untimely due to the need for a supplemental 
investigation. This supplemental investigation was needed to ensure that the record was 
sufficiently complete to render a decision on the merits of the complaint. As of the end of 
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FY 2010, there were 14 complaints pending a hearing at the EEOC and five (5) appeals with 
the EEOC's Office of Federal Operations. Four (4) EEO complaints were settled during FY 
2010. As of this report, there were no findings of discrimination in any of the administrative 
cases filed in FY 20 I 0. 

The Agency continues to focus on improving the timeliness of complaints processing and 
investigations. Staff EEO Specialists have primary responsibilities for processing and 
investigating EEO complaints. When needf:d, due to workload demands or other factors, the 
Agency has sufficient resources to supplement its EEO staff with contract investigators. 
Over the past year, the EEO Office has provided EEO training to employees and new hires to 
prevent discrimination. We also trained collateral duty EEO Counselors on the No FEAR 
Act, Whistleblower Protection Act, ADR, and EEO case law; and continued to promote the 
use of the Agency's ADR program. 

The Agency is committed to promoting ADR to eliminate actions that may give rise to EEO 
complaints and offered ADR to 100 percent of complainants at the informal stage of the 
complaint process. The ADR program addressed many employee concerns before they 
resulted in formal complaint activity. 

Of the 22 counselings conducted in FYlO, 11 (50%) did not result in a formal complaint due 
to either settlement by the parties or withdrawal from the EEO process. The Agency also 
maintains contact with other Federal agencies to gain and share knowledge about best 
practices in the area of EEO and civil rights. 

B. Any Action Plannedffaken to Improve Agency Complaint or Civil Rights 
Programs 

Listed below are the actions the Agency took in FY 2010 to improve EEO, Diversity and 
Special Programs, and activities planned for FY 2011. 

2010 Activities 

• Conducted quarterly meetings with senior managers to address EEO and civil rights 
issues that impact the Agency; 

• With the departure of the Disability Employment Program Manager (DEPM), the EEO 
Office appointed a new temporary collateral duty DEPM to continue the initiatives of the 
Disability Employment Program Committee including assisting the EEO/HR workgroup 
to develop additional strategies to identify, recruit, and promote people with disabilities; 

• Conducted a trend analysis of EEO complaint activity to identify any patterns, policies or 
procedures that may be contributing to discriminatory activity in the Agency; and 
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• Completed and issued CSOSA'S Anti-Harassment Policy on July 7, 2010, The policy is 
posted on the Agency's intranet and internet sites. 

20 I 1 Planned Activities 

• Continue quarterly meetings with senior managers to address EEO and civil rights issues 
that may impact the Agency; 

• Ensure human capital responsibilities arc incorporated into the performance plans of 
managers and supervisors, including the effective and efficient management of human 
resources and fostering equal employment opportunity and diversity across the Agency. 
The Agency will continue to monitor the performance of its management and leadership 
in these areas. 

• The Agency's Disciplinary Policy has bt:en revised to include penalty for discrimination 
and is currently being vetted through the various program offices for review. 

• The Agency is conducting an exit interview study of all employees who left the agency in 
FY 2010, with special focus on members of our underrepresented groups. 

• Successfully complete Impact ad Implementation bargaining with our Union and 
implement our revised and updated Sexual Harassment Policy Statement. 

• Finalize and implement our updated Reasonable Accommodation Policy, in light of the 
recent amendments to the Americans wiith Disabilities Act enacted by Congress. 
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Court Services and Offender Supervision Agency (CSOSA) 

Equal Employment Opportunity Data Posted Pursuant to Title III of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 (No FEAR Act), Public Law 107-174 

For 4th Quarter 2010 for period ending September 30, 2010 

Complaint Activity (29 CFR 1614.704(a), (b), and (c)) Comparative Data (29 CFR 1614.705) 10/01/2009 

Previous Fiscal Year Data 
Thru 

09/30/2010 
FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 

Number of Complaints Filed 5 4 13 12 7 11 

Number of Complainants 5 4 13 12 7 10 

Repeat Filers 0 2 2 0 

Complaints by Basis (29 CFR 1614.704(d)) Comparative Data (29 CFR 1614.705) 10/0112009 
Thru 

Note: Complaints can be filed alleging multiple bases. The sum of the bases Previous Fiscal Year Data 
09/30/2010 

may not equal total complaints filed. 
FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 

Race 
•••';'" 

0 3 4 6 

Color 2 0 0 

Religion 0 0 0 0 

Reprisal 2 2 4 4 2 7 

Sex 4 5 4 4 7 

National Origin 0 2 0 

Equal Pay Act 0 0 0 0 0 q 
Age 2 5 4 

Diaability 2 0 5 2 5 

Non-EEO 0 0 0 

Complaints by Issue (29 CFR 1614.704(e)} Comparative Data (29 CFR 1614.705) : 10/0f/2009 
Thru 

• 09/30/2010 

Note: Compfaints can be filed alleging multiple issues. The sum of the Previous Fiscal Year Data 
issu~s may not equal total complaints filed. 

FY 2006 FY 2007 FY 2008 FY 2009 

AppointmenVHire 0 0 

Assignment of Duties 0 0 0 
""'""~ ~--··~-·-

Awards 0 0 0 

Conversion to Full Time 0 0 0 0 0 0 
. ---- -· '•"-----~-~~--·-- ·--·-·----·---------· 

Ditciplinary Action 

Demotion 0 0 0 0 0 0 

Reprimand 0 0 0 2 2 

Suspension 0 0 0 0 
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Removal 0 

Other 0 

Duty Hours 

Evaluation/Appraisal 

Examination/Test 

Harassment 

Non-sexua~ 

Sexual 

Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

Denied 0 

Directed 

Reasonable Accommodation 0 

Reinstatement 0 

Retirement a 
Termination 

Terms/Conditions of Employment 0 

Time and Attendance 0 

Training 0 

Other 0 

Processing Time (29 CFR 1614.704(f)) 

The average length of time it has taken an agency to complete, respectively, investigation 
and final action for: 

0 0 0 

0 2 0 

0 0 0 0 

0 

0 

0 

0 0 0 0 

0 0 

0 0 

0 0 0 

0 0 3 

0 a 0 

a a a a 
0 a a 

3 0 0 

2 0 0 

0 0 0 0 

0 0 2 a 
Comparative Data (29 CFR 1614.705) 

Previous Flacal Year Data 
T 

: FY l009 : FY 2007 \ FY 2008 
... . . ......... ·-·--····· .... ··-~··· . ··---·. ··--·----···-0"'-····-·+-

Complaints pending (for any length of time) during the fiscal year (1614. 704(f)(1)) 

Average number of days in investigation stage 

Average number of days in final action stage 

Complaints pending (for any length of time) during the fiscal year where a hearing was 
requested (1614. 704(Q(3)) 

Average number of days in investigation stage 

Average number of days in final action stage 

Complaints pending (for any length of time) during the fiscal year where a hearing was 
not requested (1614.704(n(2)) 

Average number of days.in investigation stage 

Complaints Dismissed by Agency (29 CFR 1614.704(g)) 

Total complaints dismissed by agency under 1614.107(a) 
(prior to a request for a hearing) 

Average days pending prior to dismissal 

Co_~~I~~~~~~~~-~~~.-~~- ~~~~!.~~~~ (29 -~!-~.- :~~~?-~~~~~ ___ _ 
Totat complaints withdrawn by complainants 

Total Final Actions Involving a Finding of Discrimination (29 CFR 
1614.704(i)) 

FY 2005 

0 

224.a 4aa.o 425.a 191.6 

13a.3 31.a 31a.3 3a0.6 

a.o a.a 283.3 444.2 

2a.5 25.a 31.0 182.a 

242.0 4aa.a 275.a 321.8 

183.0 a.a a.a 451.a 

Comparative Data (29 CFR 1614.705) 

Previous Fiscal Year Data 

FY2006 

1 

FY 2007 

1 

227.a 

0 

FY 2008 

44.0 

Previous Fiscal Year Data 

192.4 

4a.5 

2a1.6 
43.3 

131.5 

37.5 

FY 2009 

2 

36.a 

2 

0 

0 

0 

0 

B 

0 

0 

0 

a 
2 

0 

0 

0 

2 

10/01/2009 
Thru 

09/30/2010. 

233.9 

6.7.3 

298 

84.2 

182 

55 

10/01/2009 . 
Thru 

09/30/2010 

1 

84 

4 

10/01/2009 . 
Thru 
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lotal number of findings 

"Total without a hearing 

Iota! with a hearing 

Findings of Discrimination Rendered by Basis (29 CFR 1614.704 0)) 

Mote: Complaints can be filed alfeginfJ multiple bases. The sum of the bases triay not equal 
total complaints and findings. 

l.otal number of findings 

Race 

Color 

FY 2007 

# % 

FY 2008 

tJ. D/o 

0 0.0 0 

0 0.0 0 
···········--······ .. 

0 0.0 0 

0.0 

0.0 

0.0 

FY 2009 

tJ. D/o 

0 

0 

0 

0.0 

0.0 

0.0 

09/30/2010 

# 'lo 

0 

0 

0 

0.0 

0.0 

0.0 

ComparaUvo Data (29CFR1614.705) 

Previous Fiscal Year Data 

10/01/2009 
Thru 

09/30/2010 
FY FY FY FY FY 

2005 2006 2007 2008 2009 

# % # % # % # % # % # 

. 0 . 0.0 0 0.0 0 0.0 0 . 0.0 0 0.0 0 
--·--~~~-" 

0 0.0 0 • 0.0 0 0.0 0 0.0 0 0.0 0 

0 • 0.0 0 • 0.0 0 0.0 0 0.0 0 0.0 ' 0 

0 0.0 0 0.0 • 0 0.0 0 0.0 • 0 Religion 
··--··· --·--······0...-······ 

'lo 

o.o 
0.0 

o.o 
0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

o.o 
0.0 

0.0 

o.o 
0.0 

o.o 
0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

Reprisal 

Sex 

National Origin 

Equal Pay Act 

Age 

Disability 

Non EEO 

Findings after a hearing 

Race 

Color 

Religion 

Reprisal 

Sex 

National Origin 

Equal Pay Act 

Age 
Disability 

Non EEO 

············-

Findings without a hearing 

Race 

Color 

0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 

. 0 • 0.0 0 . 0.0 • 0 0.0 0 0.0 0 0.0 0 

0 0.0 0 0.0 0 0.0 0 0.0 0 

0 0.0. 0 

0 0.0 0 

0 0.0 0 0.0 

0 0.0 

0 0.0 

0 0.0 0 o.o 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

o o.o o o.o o o~ o o.o o oo 
0 0.0 0 0.0 0 0.0 0 • o.o 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0.0 0 0.0 0 

0 0.0. 0 
······-···-······ ... - -· - ----· -··---···---·~----····--··---······-··i··--·····-i·--·-.-···--·-····-·-·· 

Religion 0.0 O 0.0 

Reprisal 

Sex 

National Origin 

Equal Pay Act 

Age 

Disability 

Non EEO 

Findings of Dlecrlmfnatfon Rendered by Issue (29 CFR 1614.704 (k)) 

0.0 0 o.o 0 0.0 

0.0 

0.0 

0.0 

0 

0 

0 

0 

0 

0 

0 

0 

10/0112009 
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Note: Complaints can be filed alleging multiple issues. The sum of the issues rnay not equal 
total complaints and findings, 

Total number of flndlngs 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full Time 

Disciplinary Action 

Demotion 

Reprimand 

Suspension 

Removal 

Other 

Duty Hours 

Evaluation/Appraisal 

E:xaminatiorvTest 

Harassment 

Non-Sexual 

Sexual 

Medical Examination 

F>ay Including Overtime 

F>romotion/Non-Selection 

Reassignment 

Denied 

Directed 

Reasonable Accommodation 

Reinstatement 

Retirement 

Termination 

Terms/Conditions of Employment 

nme and Attendance 

Training 

Other 

t=indings after a hearing 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full Time 

bisciplinary Action 

Demotion 

Reprimand 

Suspension 

Removal 

Other 

Duty Hours 

Previous Fiscal Year Data 

FY FY FY FY FY 
2005 2006 2007 2008 2009 

# °lo 

0 0.0 

0.0 

0.0 

0 0.0 • 0 0.0 0 0.0 • 0 . 0.0 0 0.0 

0 00 0 oo.o 00 0 00 0 00 

0 0.0 . 0 0.0 0 0.0 . 0 • 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0 

0 

0 

. 0 0.0 0 

0 0.0 0 

0 0.0 • 0 

. 0 0.0 0 

o o.o o o.o o · b.o · o · o.o . o o.o 
. 0 0.0 0 0.0 0 0.0 0 • 0.0 ! 0 • 0.0 

0 0.0 0 0.0 0 ! 0.0 0 0.0 : 0 0.0 

0 0.0 0 0.0 . 0 ! 0.0 0 i 0.0 • 0 0.0 

0 0.0 0 0.0 0 i 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 • 0.0 0 0.0 

0 0.0 0 0.0 . 0 • 0.0 . 0 i 0.0 • 0 0.0 

0 0.0 0 0.0 i 0 0.0 0 0.0 • 0 i 0.0 
,, ;."~ 

.o 
0 

0 

0 

.0 

0 

0 

0 

0 

Thru 
0913012010 

# 

0 

0 

0 

IO 

% 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

file:///o.o/o


Evaluation/Appraisal 

ExaminaUon/Test 

Harassment 

Non-Sexual 

Sexual 

Medical Examination 

!=lay Including Overtime 

J:lromotion/Non-Selection 

Reassignment 

Denied 

Directed 

Reasonable Accommodation 

Reinstatement 

Retirement 

lermination 

lerms/Conditions of Employment 

lime and Attendance 

lraining 

Other 

Findings without a hearing 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full Time 

Disciplinary Action 

Demotion 

Reprimand 

Suspension 

Removal 

Other 

Duty Hours 

Evaluation/Appraisal 

Examination/Test 

Harassment 

Non-Sexual 

Sexual __ ,,.,, ......... ~ 
Medical Examination 

Pay Including Overtime 

Promotion/Non-Selection 

Reassignment 

Denied 

Directed 

""" " "" 

o o_o 
0 0.0 

0 0.0 

0 0.0 0 0.0 0 ' 0.0 0 

0 0.0 : 0 0.0 0 0.0 0 0.0 0 i 0.0 

0 0.0 0 0.0 0 0.0 ' 0 . 0.0 0 0.0 

0 0.0 . 0 0.0 0 0.0 . 0 ' 0.0 0 . 0.0 

o M o ~o o on o o.o o o.o 
0 0.0 ' 0 0.0 0 0.0 0 0.0 . 0 0.0 

0 0.0 0 0.0 0 

0 0.0 0 '0.0 0 
-··············~--··-·i· 

0 0.0 0 0.0 0 

i 0 0.0 0 0.0 0 

0 0.0 ' 0 0.0 0 

0 0.0 0 0.0 0 

0 0.0 0 0.0 ' 0 ' 0.0 

0 0.0 : 0 0.0 i 0 : 0.0 

0 ' 0.0 0 0.0 0 o:o 0 0.0 ' 0 

0 0.0 ' 0 0.0 0 i 0.0 ' 0 0.0 . 0 ' 0.0 

0 0.0 0 0.0 0 ' 0.0 ' 0 0.0 0 ' 0.0 

0 0.0 ' 0 0.0 0 i 0.0 0 ' 0.0 0 0.0 

0 0.0 0 0.0 0 i 0.0 ' 0 0.0 : 0 ' 0.0 

o ~o o o o.o o o.o o o.o 
0 0.0 

0 0.0 

0 . 0.0 

0.0 . 0 i 0.0 

0.0 i 0 i 0.0 

0.0 0 '0.0 

0 0.0 0 0 0.0 0 '0.0 0 

0 0.0 0 0.0 0 i 0.0 
. -+-:-·-·-"'" 

0 0.0 0 0.0 0 . 0.0 

0 . 0.0 '0 0.0 0 ' 0.0 0 0.0 :o : 0.0 

0 0.0 0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0.0 

0.0 

o.6 
0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 
"" ----·- '' ·-··--------..... ----· .. ··-·----·· -- ___ ,.,., .. , .. , .............. , '•'"""+-···-··+-·~-+- ·i '·-·-···· 

Reasonable Accommodation O.O 

Reinstatement 0.0 

Retirement O.O 

Terms/Conditions of Employment 00 
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Time and Attendance 

Training 

Other 

Pending Complaints Flied in Previous Fiscal Yeara by Status (29 CFR 
1614.704(1)) 

Total complaints from previous Fiscal Years 

Total complainants from previous Fiscal Years 

Number of Complaints Pending 

Investigation 

ROI issued, pending complainant's action 

Hearing 

Final Action 

Appeal with EEOC Office of Federal Operations 

Complaint Investigations (29 CFR 1614.704(m)) 

Pending Complaints Where Investigation Exceeds Required Time Frames 

FY 2005 

8 

4 

0 

0 

0 

0 0.0 . 0 0.0 0 0.0 i 0 0.0 0 0.0 

0 0.0 i 0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 i 0 . 0.0 ' 0 0.0 i 0 0.0 0 ' 0.0 

Comparative Data (29 CFR 1614.705) 

Previous Fiscal Year Data 

FY 2006 FY 2007 FY 2009 

8 8 13 

5 6 12 

3 3 

0 0 1 

2 6 11 

0 3 0 

0 0 0 2 

Comparative Data (29 CFR 1614.705) 

Previous Fiscal Year Data 

0 

0 

0 

FY 2006 FY 2007 FY 2008 FY 2009 
·-· 
2 4 3 

,_ ·-

0.0 

0.0 

0.0 

10101/2009 
Thru 

0913012010 

15 

13 

3 

0 

16 

0 

6 

10/01/2009 
Thru 

• 0913012010 

10 

12 



POLICY 
MEMORANDUM 

Court Services and Offender Supervision Agency 
for the District of Columbia 

Policy MemorandulflJVOf~OJ~i=:;-;) 
Policy Area: EEO 
Effective Date: 

Adrienne Poteat, Deputy Director 

? . :'/'/#?"'(227'k 
Susan W. Shaffer, PSA Director 

EQUAL EMPLOYMENT OPPORTUNITY AND 
DIVERSITY POLICY MEMORANDUM 

I.COVERAGE 

This Policy Memorandum is being re-issued and applies to all employees of the Court Services and 
Offender Supervision Agency for the District of Columbi& (CSOSA), the District of Columbia 
Pretrial Services Agency (PSA) (or collectively the Agency) and all qualified applicants for 
employment with the Agency. It reaffirms our commitment to ensuring equal employment 
opportunity (EEO) and promoting workforce diversity to maintain a strong, effective, high
performing public service organization. 

II. POLICY 

The Agency was established to provide commuinity supervision to pretrial defendants and offenders 
on parole, probation and supervised release in the District of Columbia. It is unique in being the 
only Federal Agency with a local mission, that is, to increase public safety, prevent crime and 
reduce recidivism in the District of Columbia. Our mission requires a fully diverse and 
representative workforce that is committed to excellence. 

The Agency will not tolerate discrimination or harassment on the basis of race, color, religion, 
national origin, gender, age, disability, genetics, sexual orientation, and/or reprisal/retaliation for 
opposing discriminatory practices or participating in EEO complaint proceedings. This includes 
maintaining an atmosphere where employment opportunities are open to all candidates. EEO 
means that decisions are made on the basis of merit, ability and potential. The Agency supports 
every employee's right to exercise the protections granted under the civil rights statutes and will not 
tolerate reprisal against any employee who engages in protected EEO activity. This policy applies 
to all personnel and employment programs, management practices and decisions including, but not 
limited to, recruitment, hiring, merit promotions, transfers, reassignments, training and career 
development, benefits, and separations. In addition, the Agency will provide reasonable 
accommodation to qualified individuals with disabilities and for religious practices, as provided by 
the applicable laws and procedures. 
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As Directors of CSOSA and PSA, we will continue to develop and implement essential elements of 
a model EEO program, as defined by the Equal Employment Opportunity Commission (EEOC) 
Management Directive 715 (MD-715). Our personal commitment to EEO goes well beyond 
meeting legal requirements and directives of the EEOC. We believe that the personal uniqueness of 
each employee is an asset of incalculable worth and our success as an Agency lies in our ability to 
utilize the individual talents of our employees. We must continually strive to identify and remove 
all artificial barriers to employment opportunities at every level within CSOSA and PSA and ensure 
that our workplace is free from all forms of dis,crimination and harassment. 

As Directors of CSOSA and PSA, we are committed to a strong EEO program. You have our 
commitment to carrying out the goals and objectives of this Policy Memorandum. Likewise, we 
expect each manager and. supervisor to be mindful of their responsibility to ensure a non
discriminatory work environment. Our goal of excellence in our work requires zero tolerance of 
any form of discrimination or harassment. Accountability for our own actions must be a major goal 
shared by each of us. By holding those we supervise accountable for their conduct and being 
responsible to each other for our own, we can reap the benefits of full equal employment 
opportunity as we work together to accomplish our mission. 

Any Agency employee or applicant for employment who believes he/she has been discriminated 
against should contact the Director of EEO on (202) 442-1680. 

III. AUTHORITIES, SUPERSEDURES, AND REFERENCES 

A. Authorities 

Title II of the Genetic Information Nondiscrimination Act of2008 (GINA) (Pub. L. 110-233, 
122 Stat. 881) 
Title VII of the Civil Rights Act of 1964 (42 U.S.C. §§ 2000 et seq.) 
Equal Pay Act of 1963 
Age Discrimination in Employment Act of 1967 (ADEA) (29 U.S.C. §§ 621 et seq.) 
The Americans with Disabilities Act of 19'90 (ADA) (42 U.S.C. §§ 12101 et seq.) 
Section 501 and 505 of the Rehabilitation Act of 1973 
Civil Rights Act of 1991 
Code of Federal Regulations, Title 29, Part 1614 
Equal Employment Opportunity Commission Management Directive 715 
Equal Employment Opportunity Commission Management Directive 110 
The Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 (The 
No FEAR Act of2002) 

B. Policy Supersedure 

PS EEO Policy Memorandum 2009-07 
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EQUAL EMPLOYMENT OPPORTUNITY ANTI-HARASSMENT POLICY 

I.COVERAGE 

This Policy Statement applies to all pennancnt, temporary, and part-time employees, as well as 
non-employees, such as independent contractors, volunteers, vendors, interns, and guests of the 
Court Services and Offender Supervision Agency (CSOSA or Agency). 

II. BACKGROUND 

A. Purpose of the Policy. 

This Policy Statement establishes guidelines and procedures for preventing and eliminating 
sexually harassing conduct and other forms of discriminatory harassment in the workplace. The 
Agency has zero tolerance for harassment and is committed to providing an environment where 
all employees are treated with dignity and rnspect, and are free from unlawful discrimination 
and/or harassment. 

B. Definition of Harassment. 

The Equal Employment Opportunity Commission (EEOC) defines harassment as 
unwelcome conduct that is based on sex (with or without sexual conduct), race, color, religion, 
national origin, disability, reprisal, and/or age. Harassment becomes unlawful when: 

1) enduring the offensive conduct becomes a condition of continued employment; or 
2) the conduct is severe or pervasive enough to create a work environment that a 
reasonable person would consider intimidating, hostile, or abusive; or 
3) the harassing conduct causes a significant change in the employee's tenns, 
privileges, or conditions of employment. 
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Consistent with the Agency's Policy Statemf:nt on Equal Employment Opportunity ("EEO") and 
Diversity, (Policy Memorandum No. 2009-07) this Agency, like many others in the federal 
executive branch, also does prohibit harassment based upon sexual orientation, marital and 
parental status, and political affiliation. Allegations of harassment based on these non-EEO 
bases, shall be processed under by the provisions of this Policy Statement. However, these 
allegations shall not be processed under the Agency's EEO complaint process or form the basis 
for an EEO complaint, as Title VII of the Civil Rights Act of 1964 does not prohibit 
discrimination based upon these non-EEO bases, and the EEOC's laws and regulations do not 
regulate such.conduct. 

Forms of harassment may include sexual harassment or other non-sexual discriminatory 
harassment. Sexual harassment can take the form of physical or non-physical conduct, such as 
words, gestures, or comments. Non-sexual discriminatory harassment includes any type of 
harassment (other than sexual) which is directed at a person because of his/her race, national 
origin, religion, color, sex, age, disability, sexual orientation, marital and parental status, political 
affiliation or reprisal. Harassing conduct may include but is not limited to, offensive jokes, slurs, 
name calling, bullying, physical assault or threats, intimidation, ridicule or mockery, insults or 
put downs, offensive objects or pictures, and interference with work performance. 

C. Corrective and/or Disciplinary Action Will Be Taken. 

The Agency is committed to maintaining a high standard of conduct in the workplace and 
providing a work environment that is free from harassment. In compliance with federal law, the 
Agency has established a policy of nondiscrimination which affirms its responsibility to take 
appropriate steps to prevent and correct unlawful harassment. Harassment will not be tolerated 
in the workplace. Any employee found to have engaged in any form of harassment, including 
harassment based on sexual orientation, should expect timely and appropriate corrective and/or 
disciplinary action, up to and including suspension, demotion, or removal from the Agency. 

III. POLICY 

A. Reprisal Against Employees Is Strictly Prohibited. 

It is the Agency's policy not to tolerate adverse treatment of employees because they report 
harassment or provide information related to such complaints. Agency employees ate prohibited 
from retaliating against and/or harassing those who report such conduct or behavior. Agency 
employees found to have engaged in retaliatory conduct or behavior should expect timely and 
appropriate corrective and/or disciplinary action up to removal from the agency. 
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B. How to Report Harassment. 

An employee who believes s/he has been subjected to harassing conduct or bullying behavior is 
encouraged to notify the Office of EEO, Diversity and Special Programs (OEEO) or someone in 
their supervisory chain. OEEO has the authority and responsibility to receive and investigate 
complaints of harassment and/or retaliation. Employees are encouraged to report any behavior 
they view as harassing conduct. An effective EEO Anti-Harassment policy encourages 
employees to report harassing conduct before it becomes severe or pervasive. Supervisors and 
managers have an obligation to report allegations of harassment from subordinate employees and 
any observed or known incidents of harassing conduct to the OEEO. Allegations of harassment 
may be pursued by the aggrieved employee as either a harassment complaint with subsequent 
option to file a formal EEO complaint or as a non-EEO complaint, in which case it would be 
treated as a request for a management inquiry. 

C. Prompt Investigation of Allegations. 

Whenever an incident of harassment is pursued as either a harassment complaint or a request for 
a management inquiry, a prompt, thorough, and impartial investigation will be conducted. 
Regardless of how the complaint of harassment is pursued, the investigation shall be conducted 
pursuant to the governing EEOC guidances and applicable laws. If after the harassment 
investigation has begun or is completed, the employee requests EEO counseling and submits a 
formal EEO complaint based upon the alleged harassment, the formal EEO complaint shall be 
conducted pursuant to the governing EEOC regulations and timelines. (See Appendix C). 

If pursued as a management inquiry, the investigation shall include a written summary and 
submission of the management inquiry file. The investigation will be complet!!d as promptly as 
possible and the written summary and management inquiry file shall be completed no later than 
150 days from the date that the allegation was made. In the event of a management inquiry, the 
employee/victim of harassment and/or their designated representative shall be fully apprised of 
the results of the investigation within 10 business days of the Agency's actions/decisions. 

After learning of harassing conduct or after an allegation of harassment is made, management, in 
consultation with OEEO and the Office of Human Resources (OHR), shall take appropriate 
measures to stop the harassing conduct and provide appropriate interim relief to the complainant 
until a final decision is rendered. To the extent possible, the Agency will protect the 
confidentiality of the complainant and the harassment complaint process. 
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D. Anti-Harassment Training and EEO Training Is Mandatory. 

Prevention is the best tool to eliminate harassing conduct in the workplace. Therefore, each 
employee is required to complete biennial mandatory anti-harassment and EEO training. OEEO 
is responsible for and shall oversee the annual training for Agency employees. 

IV. AUTHORITIES, SUPERSEDURES, REFERENCES, AND ATTACHMENTS 

A. Authorities 
Title VII, Civil Rights Act of 1964 (42 U.S.C. §§ 2000 et seq.) 
Age Discrimination in Employment Ac:t of 1967 (ADEA) (29 U.S.C. §§ 62I et seq.) 
Rehabilitation Act of 1973 (Pub. L. 93-·l 12: 29 U.S.C. §§ 791 et seq.) 
29 Code of Federal Regulations, Parts 1600 - 1691 
Civil Service Refonn Act of 1978 (5 U.S.C. § 2301 et seq.) 
EEOC's Enforcement Guidance on Vic:arious Employer Liability for Unlawful Harassment 
by Supervisors, Notice 915.002 (06/18/99) 

EEOC's Management Directive (MD) 110 and 715 
Executive Order 11478 as amended 

B. Policy Supersedures 

None 

C. Procedural References 

PS Prevention of Sexual Harassment Policy Memorandum 2002-2 
PS Investigation of EEO Complaints Policy Memorandum 2004-1 
PS EEO Policy and Diversity Memorandum 2009-07 

D. Attachments 

Appendix A. Definitions 
Appendix B. General Procedure 
Appendix C: EEOC's Complaint Processing Time Lines 
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APPENDIX A 
Jl)EFINITIONS 

For the purpose of this Policy Statement, the following definitions apply: 

A. Alleged Discriminating Employee - An individual responsible for an action or decision 
which the complainant believes is discriminatory because of his or her race, color, religion, sex, 
national origin, age, disability, or in reprisal for prior EEO activity. 

B. Bullying - Behavior that is offensive, abusive, intimidating, malicious or insulting, or 
abuse of power conducted by an individual or group against others, which makes the recipient 
feel upset, threatened, humiliated or vulnerable, which undermines their self-confidence and 
may cause them to suffer stress. Examples of bullying are: 

I. physical attack or assault or coercive bc:havior; 

2. insulting or threatening gestures; 

3. manipulation of the victim's reputation by rumor, gossip, ridicule and/or innuendo; 

4. preventing the victim from speaking by using aggressive and/or obscene language, 
intimidation; 

5. aggressive behavior or shouting, and 

6. unwarranted or disproportionate criticism of an individual's work performance which is 
unsupported by the facts. 

C. Cease and Desist Order - An order prohibiting unnecessary contact between the complainant 
and respondent while an allegation of harassment or retaliation is investigated. 

D. Complainant - An employee who reports an allegation of harassment and/or retaliation to an 
appropriate Agency official, has initiated a complaint of harassment and/or retaliation, has 
participated in an investigation of alleged harassment and/or retaliation, or has opposed 
harassment and/or retaliation in the workplace. 

E. Corrective Action - any action taken by management to stop the harassing conduct, to include: 
the reassignment, transfer, or placement on administrative leave of an employee, or the issuance 
of a Cease and Desist Order or other actions short of disciplinary action such as oral counseling 
or a directive to stop the harassing conduct. 
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F. Disciplinary Action/Discipline - Action taken against an employee who has violated any 
law and/or the Agency's policies, rules, or regulations. Disciplinary action may include a 
reprimand, suspension, demotion, or removal from the Agency. 

G. Discrimination - Any act or failure to act, impermissibly based in whole or in part on a person's 
race, color, religion, sex, national origin, age, disability, sexual orientation, and/or reprisal, that 
adversely affects compensation terms, benefits, working conditions, conditions or privileges of 
employment that result in disparate treatment, or has a disparate impact on employees. 

H. Discriminatory Harassment - Occurs when improper actions of employees or non-employees 
are motivated by race, color, sex, religion, national origin, age, disability, sexual orientation, or 
reprisal, and culminate in a tangible employment action or the actions are so severe and 
pervasive as to alter the conditions of the complainant's work environment. This includes 
sexual harassment and non-sexual harassment. 

I. Disparate Impact - Disparate impact is an employment policy or practice that, while neutral on 
its face, adversely impacts a particular racial, ethnic or sex group. A neutral policy or practice 
may have an adverse effect on disabled individuals or religious groups. 

J. Disparate Treatment - Occurs when a person is treated differently from others. The different 
treatment is both intentional and based on one or more of the protected factors. 

K. Equal Employment Opportunity - The goal of laws, rules, and regulations which makes 
discrimination on the basis of a person's race, color, religion, sex, national origin, age, disability 
and/or reprisal unlawful and/or illegal when it affects a person's application, selection and/or 
terms, privileges, or conditions of employment. 

L. Equal Employment Opportunity Commission - The Federal agency with overall 
responsibility for adjudicating Federal sector discrimination complaints. 

M. Harassing Conduct - Unwelcome verbal, visual, physical, written or other conduct based on 
race, color, religion, sex (whether or not of a sexual nature), national origin, age, disability, 
sexual orientation, or reprisal. 
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N. Hostile Work Environment Harassment - Unwelcome comments or conduct based on sex, race, 
color, national origin, religion, age, disability, and/or reprisal which unreasonably interferes 
with an employee's work performance or creates an intimidating, hostile or offensive work 
environment. Any employee or non-employee in the workplace might commit this type of 
harassment. The victim can be any employee affected by the conduct, not just the individual at 
whom the offensive conduct is directed. Comments or conduct that can lead to a hostile work 
environment can be sexual or non-sexual in nature. Examples of actions that may result in 
hostile work environment harassment, but are non-sexual in nature, include: 

I. Demonstrations of a racial or ethnic nature, such as a use of gestures, pictures, 
drawings or other objects, which would offend a particular racial or ethnic group; 

2. Comments regarding skin color, race, or other racial/ethnic characteristics; 

3. Making disparaging remarks about a person's gender; 

4. Negative comments about a person's religious beliefs (or lack of religious beliefs); 

5. Expressing negative stereotypes regarding a person's birthplace or ancestry; 

6. Negative comments regarding a. person's age; 

7. Derogatory or intimidating references to a person's actual or perceived mental or 
physical disability; and 

8. Negative or disp~raging comments about or references to a person's actual or 
perceived sexual orientation. 

0. Investigation - A prompt, thorough, and impartial gathering of facts through interviews and 
review of appropriate records. The purpose of an investigation is to determine if reported 
allegations made against an employee are substantiated. 

P. Investigator(s)-Person(s) who are employed or contracted by the Agency to conduct inquiries 
into allegation of discriminatory harassment and/or retaliation to determine the facts associated 
with these complaints. 
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Q. Protected EEO Activitv - Resisting, opposing or reporting discriminatory harassment; making 
oral or written complaints about discriminatory harassment to include sexual harassment; or 
testifying in, assisting in, or otherwise participating in the investigation of a harassment 
complaint. Such activities are protected regardless of whether the conduct complained of is 
ultimately proven to have not constituted discriminatory harassment. 

R. Protected Employee -An employee who is participating or has participated in protected EEO 
activity. 

S. Representative -An advocate who is given the authority to speak for and/or make decision on 
behalf of another in a particular administrative or judical forum such as the negotiated grievance 
or EEO process. A representative may include but is not limited to a coworker, attorney, union 
representative, friend and/or family member. In addition, the complainant and representative, if 
employed by the Agency and otherwise in a pay status, shall be on official time, regardless of 
their tour of duty, when their presence is authorized or required by the Agency or the EEOC 
during the investigation, informal adjustment, or hearing of the complaint. 

T. Respondent - The employee who is accused of discriminatory harassment and/or retaliation. 

U. Reprisal/Retaliation - Retaliation is defined as taking or threatening to take an unjustified 
employment action against a protected emplloyee, who is participating or has participated in 
protected EEO activity. 

Examples of unjustified employment actions include any negative changes in the terms and 
conditions of an employee's employment, including such things as transfers, changes in work 
schedule or assignments,,negative performance evaluations, unwarranted discipline, harassment, 
denial of promotion or work schedule requests, denial of training, or the creation of a hostile 
work environment. 

V. Sexual Harassment -As defined by federal regulation, unwelcome sexual advances, request for 
sexual favors, and other communication or physical contact of a sexual nature constitutes sexual 
harassment when: 

1. submission to such conduct is made a term or condition of employment, either 
explicitly or implicitly; 

2. submission to or rejection of such conduct by an employee is used as the basis for 
employment decisions affecting such employee; 

3. such conduct has a purpose or effect of unreasonably interfering with an employee's 
work performance; or 



Court Services and Offender Supervision Agency for the District of Columbia 
Policy Statement 1010 

Effective Date: 07/0712010 
Page 9 

4. such conduct is sufficiently severe or pervasive as to create an intimidating, hostile, 
or offensive working environment. 

It should be noted that sexual harassment may occur between persons of the same or different 
genders or sexual orientations, and that third-parties may also be the victims of a hostile or 
offensive working environment as a result of communications or conduct not specifically 
directed at or involving them. 

W. Tangible Employment Action Harassment·· Unlawful harassment perpetrated by an individual 
in authority that ultimately leads to a tangible employment action. A tangible employment 
action occurs when a management official's harassing conduct results in some significant 
change in an employee's employment status (e.g., hiring, firing, demotion, failure to promote, 
promotion, undesirable reassignment, compensation decision, or a work assignment.) Only 
individuals with supervisory or managerial responsibility can commit this type of harassment. 
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APPENDIXB 
GENERAJ,PROCEDURES 

A. Where to Report a Complaint of Discriminatorv Harassment. 

An employee or non-employee who believes he or she has been subjected to discriminatory 
harassment and/or retaliation is encouraged to contact someone within his or her supervisory 
chain or the Office of Equal Employment Opportunity. OEEO has the authority and 
responsibility to receive and investigate internal complaints of discriminatory harassment 
and/or retaliation arising from complaints of discriminatory harassment. 

B. Representation 

An employee may elect to be represented by a designated third party. The designated 
representative need not be an attorney. While a coworker, friend, Union representative, or 
family member may be a representatiyf:, the Agency will not pay for any fees, cost, or 
expenses of the complainant's designated representative unless otherwise required by law or 
an order of the EEOC. 

C. Confidentiality of the Complaint Process. 

All information provided in the investigative process will be maintained on a confidential 
basis to the greatest extent possible. The maintenance of records and any disclosures of 
information from these records shall be in compliance with the Privacy Act, 5 U.S.C. 552a. 
Such information, however, may be disclosed to defend the Agency in any litigation to 
which the information is relevant and necessary. Further information may need to be 
disclosed to those officials and employ1~es within the Agency with a need to know in order 
to carry out the purpose and intent of this Policy in regards to a particular case. 

D. Inquiries into Allegations of Harassing Conduct. 

I. A supervisor or manager who receives an allegation of harassment and/or retaliation or 
witnesses such conduct shall immediately within two business days: 

a. Inform OEEO and his or her supervisor and seek guidance as to further actions; 

b. In consultation with OEEO and OHR, take prompt action to stop any harassing 
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conduct and prevent further harassment while the allegations are being 
investigated, including the is.suance of a Cease and Desist Order which shall be 
drafted to prevent the alleged victim from experiencing any further harassing 
conduct. 

2. When OEEO receives an allegation of harassing conduct, either directly from the 
complainant or through a supervisor, manager or other source, OEEO shall: (I) determine 
whether a detailed fact-finding investigation is necessary; (2) ensure that a prompt, thorough 
and impartial investigation is conducted; and, if initiated as a management inquiry, the 
inquiry shall be completed within l 50 calendar days and include a complete a written 
summary and the submission of the management inquiry file; and (3) recommend appropriate 
action to Agency management designed to immediately stop the harassing conduct and 
prevent further harassment, including re:commendations on appropriate interim relief to the 
alleged victim while the allegations are being investigated. Fact-finding investigations into 
allegations of harassment will be conducted either by OEEO or a trained contract investigator 
in order to avoid any potential conflict of interest. 

3. Where an investigation or management inquiry is necessary, OEEO shall either conduct or 
arrange to be conducted interviews of the complainant, the respondent and any appropriate 
witnesses. A written summary of the investigation ("investigative report") shall be prepared 
by the OEEO employee or contractor who conducted the investigation. The investigative 
report may vary in length, complexity, and depth of analysis, depending on the complexity 
and seriousness of the case. The investigative report, which shall include findings of fact, 
credibility assessments, and recommendations, shall be prepared promptly after completion 
of the investigation. If pursued as a request for a management inquiry, then within 20 
calendar days of forwarding the managt:ment inquiry report to the Office of the Director, 
OEEO will issue a summary of management inquiry to the Complainant and his or her 
representative, if any, and the alleged discriminating employee. 

E. Rights of the Alleged Discriminating Employee. 
The person against whom allegations of harassment are made shall be treated like any other 
witness, consistently and fairly, and shall have access to information to the extent needed to 
respond to allegations and give evidence. The Agency shall determine what information may 
be released in accordance with the Privacy Act. 

F. Action To Be Taken Upon Completion of the Investigation. 

I. Upon completion of the management inquiry, the Office of the Director, or his or her 
Designee, shall promptly evaluate th1~ investigative report and determine if disciplinary 
action is appropriate. In addition, the Office of the Director shall assess the matter for 
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appropriate interim relief to be provided to the complainant. The Director of OEEO shall 
be informed of this decision, including a decision not to act. In cases of alleged harassing 
conduct implicating potential criminal conduct, the Office of the Director shall consult 
with the Office of General Counsel (OGC) and thereafter determine ifthe matter should be 
referred to the Office of Professional Responsibility (OPR). The Agency agrees to make 
every reasonable effort to complete the processes described in this Subsection within 30 
calendar days, but in no event will the process time required exceed 60 calendar days, 
unless otherwise mutually agreed to by the parties. 

2. Where the Office of the Director concludes that an employee did engage in harassing 
conduct under this Policy, or a manager or supervisor did not properly carry out the 
responsibilities provided for under this Policy, the Office of the Director shall refer the 
investigative report or management inquiry file to the appropriate management official 
who shall determine appropriate con·ective and/or disciplinary action, up to and including 
removal from federal service, to be proposed against the employee in violation of the 
Policy. Employees not satisfied .with the agency's resolution may exercise their statutory 
right. 

G. Responsibilities. 

1. Managers and Supervisors - All managers and supervisors are responsible for the 
following: 

a) Ensuring that the Agency's Anti-Harassment policy is properly implemented. 

b) Promoting a workplace that is free of discriminatory harassment and retaliation. 

c) Monitoring the portion of the workplace under their control and supervision to 
ensure that incidents of harassment and/or retaliation are detected promptly and that 
each employee is aware of the Agency's discriminatory harassment/retaliation policy 
and complaint procedures. 

d) Ensuring that employees who file harassment complaints are protected from 
retaliation. 

e) Maintaining, to the greatest extent possible, the confidentiality of those employees 
who lodge harassment/retaliation complaints or report evidence of such harassment 
or retaliation. 

Managers and supervisors shall not conduct their own internal investigations pertaining 
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to harassment complaints. They shall comply with Agency procedures for forwarding 
complaints, cooperating with inves1tigations of allegations of harassment/retaliation, and 
carrying out remedial and disciplinary actions. However, managers and supervisors 
have the authority, and should exercise the authority, in consultation with OEEO and/or 
OHR, to provide interim relief to an alleged victim of harassment consistent with this 
Policy. 

2. Employees - All Agency employees are responsible for the following: 

a) Supporting the Agency's policy against harassment. 

b) Pursuant to training, monitoring their behavior to determine if it could be interpreted 
as harmful, harassing or contributing to or creating a hostile work environment. 

c) Knowing their personal rights and the complaint procedure pursuant to agency 
training. 

d) Encouraged to report any incidc:nt of harassing conduct that s/he experiences to a 
supervisor or the OEEO before it becomes severe or pervasive. 

e) Cooperating with any investigation from the OEEO or the Office of Professional 
Responsibility (OPR). 

3. The Office of Professional Responsibili!y is responsible, in the event of potential criminal 
conduct, for conducting investigations in connection with reports of alleged misconduct. 

4. The Office of General Counsel is responsible for promptly conducting a legal sufficiency 
review of fact-finding investigation into allegations of harassment. Following review by 
OGC, the Office of the Director, or his/her designee, as appropriate, will review the 
investigative report and forward the report to the appropriate management official. 

5. Management official - upon referral of an investigative report by the Office of the Director, 
the appropriate management official will make the initial decision on the nature and form of 
corrective and/or disciplinary action warranted, based on review and consideration of the 
investigative report. The management official shall also be responsible for providing 
appropriate interim relief to the complainant and/or implementing such relief, as directed by 
the Office of the Director. In the event disciplinary action is appropriate against the 
respondent, the management official shall consult with OHR to determine the appropriate 
level of discipline warranted. 
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6. The CSOSA Office of Human Resoum~s will, as appropriate, refer employee upon request 
to the Employee Assistance Program (EAP), to obtain counseling support whenever 
allegations of harassment and/or retaliation are reported. Confidentiality shall be maintained 
regarding services provided. 

7. All Agency Employees - Discriminatory harassment and retaliation training shall be 
required for all Agency employees: Pursuant to agency training, each Agency employee is 
also responsible for the following: 

a) Ensuring that his or her conduct is free from all forms of discriminatory harassment 
or retaliation, as well as promptly reporting any incident of harassing conduct to 
hislher supervisor or OEEO; 

b) Refraining from using sexually 1~xplicit profanities, sexually offensive language, and 
from possessing sexually explicit or offensive materials in the workplace (including, 
but not limited to, literature, photographs and drawings), visiting pornographic sites 
on the internet and/or sending such links unsolicited or solicited to other employees 
in the workplace; 

c) Cooperating with any investigation by OEEO or OPR; and 

d) Employees not satisfied with the Agency's resolution may exercise their statutory 
rights, to include the filing of a formal EEO complaint with OEEO. 

H. Penalties 

I. Any employee found to be in violation of the Agency's Anti-Harassment Policy shall be 
subject to disciplinary action, up to and including removal from the Agency. 

2. Any manager or supervisor who fails: to report discriminatory harassment or fails to take 
appropriate action to resolve discriminatory harassment complaints shall be subject to 
disciplinary action, up to and including removal from the Agency. 

3. The Anti-Harassment Policy may no1t be misused to bring false, malicious, or bad faith 
complaints against other employees. Disciplinary action, up to and including removal 
from the Agency, may be taken against any person who knowingly files a false or 
malicious complaint of harassment. 
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District of Columbia Pretrial Services Agency 

POLICY 
STATEMENT 

Policy Statement I 005 

Policy Area: Agency-wide 
Effective Date: April 2, 2009 

ANTI-HARASSMENT POLICY 

I.COVERAGE 

All employees. as well as non-employees. who are within Pretrial Services Agency (PSA) leased 
space or anyone who has access to the Agency's infommtion technology systems. 

II. POLICY 

This Policy Statt·ment cstublishes guidelines and procedures for preventing and eliminating 
harassing conduct and other forms of discriminatory harassment in the workplace. PSA is 
committed to providing an cnvirnnrncnl where ull employees and non-employees are treated 
with dignity and respect and arc free from harassment and unlawful discrimination. 

The F4ual buployment Opportunity Commission (EEOC) defines harassment as 
tmwelcome conduct that is based nn sex (with or without sexual conduct), race, color, 
religion. national origin, disability, reprisal. andlor age. Harassment becomes unlawful 
when: 

\)enduring the offensive comlt1ct becomes a condition of continued employment; or 
:::: ) the conduct is severe or pL~rvasivt" enough 10 crca1e a \VOrk environment that a 
reasonably minded person would consider intimidating, hostile. or abusive; or 
3) the harassing conduct cause>. a significant change in an employee's conditions of 
emplo:vmenr. 
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Consistent with the Agency's Policy Statement on Equal Employment Opportunity and 
Diversity, PSA also prohibits harassme:nt based on sexual orientation. 

C. Reporting Harassment 

An employee who believes she/he has been subjected to harassing conduct or bullying 
behavior should promptly notify a supe:rvisor in their supervisory chain, the Office of 
Human Capital Management (OHCM),. or the Office of EEO, Diversity and Special 
Programs (OEEO). In addition, bargaining unit employees may contact AFGE Union Local 
1456 to file a complaint under the negotiated grievance procedure. (See Articles I 8 and 24 
in the Collective Bargaining Agreement.) OEEO has the authority and responsibility to 
receive and investigate complaints of harassment and/or retaliation. Employees are 
responsible for promptly reporting any behavior they view as harassing conduct before it 
becomes a pattern of misconduct so pervasive and offensive as to constitute a hostile work 
environment. Supervisors and manageirs have an obligation to report allegations of 
harassment from employees and any observed or known incidents of harassing conduct to 
the OEEO. 

D. Investigation of Allegations 

Whenever an incident of harassment is reported to management, the Office of Human 
Capital Management (OHCM), or the Office of Equal Employment Opportunity (OEEO), a 
prompt, thorough, and impartial inquiry and/or investigation must be conducted. The 
inquiry/investigation may be conducted! by management, OHCM, or OEEO. 
Notwithstanding who conducts the inquiry/investigation, a final report must be provided to 
the Office of the Director. The report must include findings as to whether the allegation(s) 
are substantiated. After learning of harassing conduct or after an allegation of harassment is 
made, management, in consultation with OEEO and OHCM, must take appropriate 
measures to stop the harassing conduct and provide appropriate interim relief to the 
complainant. To the extent possible, PSA protects the confidentiality of the complainant 
and the harassment complaint. 

E. Required Corrective and/or Disciplinwy Action 

PSA is committed to maintaining a high standard of conduct in the workplace and 
providing a work environment that is free from harassment. In compliance with federal 
law, PSA has established a policy of nondiscrimination which affirms its responsibility to 
take appropriate steps to prevent and correct unlawful harassment. Any employee found to 
have engaged in any form of harassment may be subject to appropriate and timely 
corrective and/or disciplinary action up to and including removal from federal service. 
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F. Reprisal Against Employees Is Strictly Prohibited 

PSA does not tolerate adverse treatment of employees because they report harassment or 
provide information related to such complaints. Agency employees are prohibited from 
retaliating against and/or harassing those who report such conduct or behavior. 

G. Mandatory Anti-Harassment and EEO Training 

Prevention is the best tool to eliminate; harassing conduct in the workplace. As a result, 
each employee must attend periodic, mandatory anti-harassment and EEO training. 

III. RESPONSIBILITIES 

A. Managers and Supervisors - All managers and supervisors are responsible for the following: 

I. Ensuring that the Agency's Anti-Harassment policy is properly implemented. 

2. Promoting a workplace that is free of discriminatory harassment and retaliation. 

3. Monitoring the portion of the workplace under their control and supervision to 
ensure that incidents of harassment and/or retaliation are detected promptly and that 
each employee is aware of the Agency's discriminatory harassment/retaliation policy 
and complaint procedures. 

4. Ensuring that employees who file harassment complaints are protected from 
retaliation. 

5. Maintaining, to the greatest ext1~nt possible, the confidentiality of those employees 
who lodge harassment/retaliation complaints or report evidence of such harassment 
or retali.ation. 

6. Managers and supervisors must comply with the procedures for processing 
complaints, cooperating in inquiiries/investigations of allegations of 
harassment/retaliation, and carrying out remedial and disciplinary actions. Managers 
and supervisors should exercise: their authority, in consultation with OEEO and/or 
OHCM, to provide interim relid to an alleged victim of harassment consistent with 
this policy. 

B. Employees - All employees are responsible for the following: 

I. Supporting PSA' s policy against harassment. 

2. Monitoring their behavior to determine if it could be interpreted as harmful, 
harassing or contributing to or c:reating a hostile work environment. 

3. Knowing their personal rights and complaint procedures. 

4. Identifying and taking individual action to stop inappropriate behavior. 
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5. Reporting promptly any incident of harassing conduct that she/he experiences to a 
supervisor, OHCM, or OEEO before it becomes a pattern of misconduct so 
pervasive and offensive as to constitute a hostile work environment. 

6. Cooperating in any inquiry/investigation conducted by management, OHCM, OEEO, 
or the Office of Professional Responsibility (OPR). 

7. Understanding that nothing in this policy is intended to discourage an employee 
from confronting an alleged harasser and telling her or him to stop the harassing 
conduct. 

8. Attending mandatory anti-harassment and EEO training. 

C. Office of Professional Responsibility is responsible, in the event of conduct that is 
potentially criminal, or in the event ofa conflict as determined by the Office of the Director, 
for conducting investigations in connection with reports of alleged discriminatory 
harassment, including sexual harassment. 

D. Office of General Counsel (OGC} is responsible for promptly conducting a legal sufficiency 
review of the findings of an OEEO and/or OPR investigation. Following that review, the 
Office of the Director, or his/her designee, as appropriate, reviews the investigative report 
·and forwards the report to the appropriate management official for action. 

E. Management official - upon referral of an investigative report by the Office of the Director, 
the appropriate management official makes the initial decision on the nature and form of 
corrective and/or disciplinary action warranted, based on review and consideration of the 
investigative report. The management official is also responsible for providing appropriate 
interim relief to the complainant and/or implementing such relief, as directed by the Office 
of the Director. In the event disciplinary action is warranted against the respondent, the 
management official must consult with OHCM on the appropriate level of proposed 
discipline. 

F. Office of Human Capital Management is responsible for providing advice and counsel to all 
levels of management, employees, and 1:oordinating with the Employee Assistance Program, 
as well as outside providers when necessary, to provide counseling support and referral 
information to individuals alleging discriminatory harassment and/or retaliation upon 
request. Confidentiality is maintained regarding services provided. 

IV. PENAL TIES 

A. Any employee found to be in violation of the Agency's Anti-Harassment policy; and 

B. Any supervisor or manager who fails tci report discriminatory harassment or fails to take 
appropriate action to resolve discriminatory harassment complaints; and 

C. Any employee misusing the Anti-Harassment policy by bringing a false, malicious, or bad 
faith complaint against another employee is subject to disciplinary action, up to and 
including removal from federal service. 
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V. AUTHORITIES, SUPERSEDURES, REFERENCES, AND ATTACHMENTS 

A. Authorities 

Title VII, Civil Rights Act of 1964 (42 U.S.C. §§ 2000 et seq.) 
Age Discrimination in Employment A<:t of 1967 (ADEA) (29 U.S.C. §§ 621 et seq.} 
Rehabilitation Act of 1973 (Pub. L. 93-112: 29 U.S.C. §§ 791 et seq.} 
29 Code of Federal Regulations, Part 1614 
Civil Service Reform Act of 1978 (5 U.S.C. §§ 2301 et seq.} 
EEOC's Enforcement Guidance on Vic:arious Employer Liability for Unlawful Harassment 
by Supervisors, Notice 915.002 (06/18/99} 
E.O. 11478 as amended by E.0. 13087 (05/28198) 

B. Policy Supersedures 

None 

C. Procedural References 

PS Prevention of Sexual Harassment Policy Memorandum l 008 
PS Investigation of EEO Complaints Policy Memorandum 2004-1 
PS EEO and Diversity Policy Memorandum 2008-l 0 

D. Attachments 

Appendix A. Definitions 
Appendix B. General Procedures 
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APPENDIX A 
DEF'INITIONS 

A. Bullying - Behavior that is offensive, abusive, intimidating, malicious, or insulting, and the 
abuse of power exercised by an individual or a group against others, which makes the recipient(s) 
feel upset, threatened, humiliated, vulnerable, or undermines their self-confidence. Examples of 
bullying include: 

I. physical attack or assault or coercive b\ohavior; 

2. insulting or threatening gestures; 

3. manipulation of the victim's reputation by rumor, gossip, ridicule and/or innuendo; 

4. preventing the victim from speaking by using aggressive and/or obscene language, 
intimidation; 

5. aggressive behavior or shouting; and 

6. unwarranted or disproportionate criticism of an individual's work performance which is 
unsupported by factual evidence. 

B. Cease and Desist Order - An order prohibiting unnecessary contact between the complainant and 
respondent while an allegation of harassment or retaliation is investigated. However, to ensure the 
continued efficient operation of PSA, interaction between the complainant and the respondent may 
not be completely prohibited if determined to be required to carry out the employee's respective 
duties and responsibilities. 

C. Complainant - An employee who: reports to an appropriate Agency official an allegation of 
harassment and/or retaliation; has initiated a complaint of harassment and/or retaliation; has 
participated in an inquiry/investigation of alleged harassment and/or retaliation; has opposed 
harassment and/or retaliation in the workplace. 

D. Corrective Action - any action taken by management to stop the harassing conduct, including 
reassignment or the issuance of a Cease and Desist Order or other actions short of discipline such as 
counseling or a direct order to stop the harassing conduct. 

E. Disciplinary Action/Discipline - Action taken against an employee who has violated any 
law and/or CSOSA or PSA policy, rule, or regulation. Disciplinary action includes a letter of 
official reprimand, suspension, demotion, or removal from federal service. 
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F. Discrimination - Any act or failure to act, irnpermissibly based in whole or in part on a person's 
race, color, religion, sex, national origin, age, disability, sexual orientation, and/or reprisal that 
adversely affects conditions of employment, results in disparate treatment, or has a 
disparate impact on employees. 

G. Discriminatory Harassment - Occurs when improper actions of employees or non-employees 
are motivated by race, color, sex, religion, national origin, age, disability, sexual orientation, or 
reprisal, and culminate in a tangible employment action or the actions are so severe and 
pervasive as to alter the complainant's conditions of employment or work environment. This 
includes sexual harassment and other types of harassment. 

H. Egual Employment Opportunity -The goal of laws, rules, and regulations which makes 
discrimination on the basis of a person's race, color, religion, sex, national origin, age, disability 
and/or reprisal unlawful and/or illegal when it affects a person's application, selection and/or 
conditions of employment. 

I. Equal Employment Opportunity Commission - The federal agency with overall responsibility 
for adjudicating employment discrimination complaints. 

J. Harassing Conduct - Unwelcome verbal, visual, physical or other conduct based on race, color, 
religion, sex (whether or not of a sexual nature}, national origin, age, disability, sexual orientation, 
and reprisal. · 

K. Hostile Work Environment Harassment - Unwelcome comments or conduct based on sex, race, 
color, national origin, religion, age, disability, s1:xual orientation, and/or reprisal which 
unreasonably interferes with an employee's work performance or creates an intimidating, hostile or 
offensive work environment. Any employee or non-employee in the workplace may commit this 
type of harassment. The victim may, in fact, be any employee affected by the conduct, not just the 
individual at whom the offensive conduct was directed. Comments or conduct that may lead to a 
hostile work environment can be sexual or non-sexual in nature. Examples of actions that may 
result in hostile work environment harassment, but are non-sexual in nature, include: 

1. Demonstration of a racial or ethnic nature such as a use of gestures, pictures or 
drawings which would offend a particular racial or ethnic group; 

2. Making disparaging or negative comments about a person's skin color or other 
racial/ethnic characteristics; 

3. Making disparaging remarks about a person's gender; 

4. Negative comments about a person's religious beliefs (or lack of religious beliefs); 

5. Expressing negative stereotypes regarding a person's actual or perceived birthplace 
or ancestry; 

6. Negative comments regarding a person's actual or perceived age; 
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7. Derogatory or intimidating references to a person's actual or perceived mental or 
physical disability; and 

8. Negative or disparaging comments about or references to a person's actual or 
perceived sexual orientation. 

L. Inquiry/Investigation - A prompt, thorough, and impartial gathering of facts through 
interviews and review of appropriate records. The purpose of an inquiry/investigation is to 
determine if reported allegations made against an employee are substantiated. 

M. lnvestigator(s) - Person(s) who are employed or under contract by CSOSA or PSA to conduct 
inquiries into allegation of discriminatory harassment and/or retali,ation to determine the facts 
associated with these complaints. 

N. Protected EEO Activity - Resisting, opposing or reporting discriminatory harassment; making 
oral or written complaints about discriminatory harassment to include sexual harassment; or 
testifying in, assisting in, or otherwise participating in the investigation of a harassment complaint. 
Such activities are protected regardless of whether the conduct complained of is ultimately proven 
to have constituted discriminatory harassment. 

0. Protected Employee - An employee who is participating or has participated in protected EEO 
activity. 

P. Respondent - An employee who is accused of discriminatory harassment and/or retaliation. 

Q. Reprisal - Reprisal is defined as the equival•ent of retaliation. 

R. Retaliation - Retaliation is defined as taking or threatening to take an unjustified employment 
action against a protected employee. 

Examples of unjustified employment actions include any adverse changes in an employee's 
conditions of employment, e.g., reassignments, changes in work schedule or assignments, 
negative performance evaluations, unwarranted discipline, harassment, denial of promotion, or 
the denial of other work related requests, denial of training requests, or the creation of a hostile 
work environment. 

S. Tangible Employment Action Harassment - Unlawful harassment perpetrated by an individual 
in authority that ultimately leads to a tangible employment action. A tangible employment action 
occurs when a management official's harassing conduct results in some significant change in an 
employee's conditions of employment, e.g., hiring, firing, promotion, undesirable reassignment, or 
a significant change in benefits, compensation, work assignment, or denial of a training request. 
Only individuals with supervisory or managerial responsibility can commit this type of harassment. 
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APPENDIX B 
PROCEDURES 

An employee who believes she/he has been subjected to harassing conduct or bullying behavior 
should promptly notify a supervisor in their supervisory chain, the Office of Human Capital 
Management, or the Office of EEO, Diversity and Special Programs. In addition, bargaining unit 
employees may contact AFGE Union Local 1456 to file a complaint under the negotiated 
grievance procedure. (See Articles 18 and 24 in the Collective Bargaining Agreement.) 

B. Confidentiality of the Complaint Process 

All information provided in the inquiry/investigative process is maintained on a confidential basis 
to the greatest extent possible. The maintenance of records and any disclosmes of information from 
these records must be in compliance with the Privacy Act, 5 U.S.C. § 552a. Such information, 
however, may have to be disclosed to defend th" Agency in any litigation to which the information 
may be relevant and necessary. Further, information may need to be disclosed to those management 
officials and employees within the Agency with a need to know in order to carry out the purpose 
and intent of this policy. 

C. Inquiries into Allegations of Harassing Conduct 

I. A supervisor or manager who receives an allegation of harassment and/or retaliation or 
witnesses such conduct must immediately: 

a. lnfom1 OEEO, OHCM, and his 01r her supervisor and seek guidance as to further 
action~ 

b. Take prompt action, in consultation with OEEO and OHCM, to stop any harassing 
conduct and prevent further harassment while the allegations are being investigated, 
including taking appropriate measures, including a Cease and Desist Order, to 
prevent the alleged victim from experiencing any further harassing conduct. 

2. When OEEO and/or OHCM receives an allegation of harassing conduct, either directly by 
the complainant or through a supervisor, manager or other source, OEEO must ensure that a 
prompt, thorough, and impartial inquiry/investigation is conducted, and recommend 
appropriate action to stop any harassing conduct and prevent further harassment, including 
recommendations on appropriate interim r•elieffor the alleged victim of harassing conduct 
while the allegations are being investigated. In the event of a conflict as determined by the 
Office of the Director, the investigation must be conducted by OPR. 
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3. Where an investigation is necessary, OEEO must promptly conduct interviews of the 
complainant, the respondent, and any appropriate witnesses. A written summary of the 
investigation, i.e." an investigative report, is prepared by the OEEO or contractor who 
conducted the investigation. The investigative report must include findings of fact, 
credibility assessments, and recommendations, and be prepared promptly after completion of 
the investigation and submitted to the Office of the Director. 

D. Action Taken Upon Completion of the Jnvestigation 

1. Upon completion of the investigation, the Office of the Director, or his or her designee, must 
promptly evaluate the investigative report and determine if disciplinary action is appropriate. 
In addition, the Office of the Director must assess the matter for appropriate interim relief to 
be provided to the complainant. The Director, OEEO must be informed of this decision, 
including a decision not to act. In cases of alleged harassing conduct implicating potential 
criminal conduct, the Office of the Director should consult with OGC and determine if the 
matter should be referred to OPR. 

2. Where the Office of the Director concludes that an employee did engage in harassing 
conduct under this policy, or a manager or supervisor did not properly carry out the 
responsibilities provided for under this policy, the Office of the Director must refer the 
investigative report to the appropriate management official who determines appropriate 
corrective and/or disciplinary action, up to and including removal from federal service, to be 
proposed against the employee in violation of this policy. 
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Susan Shaffer. PSA Director 

SEXUAL HARASSMENT POLICY 

I.COVERAGE 

This Policy Memorandum is addressed to all Court Services and Offender Supervision Agency 
("CSOSA") and Pretrial Services Agency ("PSA") staff. 

II.POLICY 

The purpose of this policy memorandum is to affirm the responsibility of CSOSA and PSA to 
maintain a workplace free from sexual harassment. This responsibility includes a requirement to 
take positive action where necessary to eliminate such practices or remedy their effects. An 
employee found to have engaged in sexual harassment against any other employee may expect swift 
and appropriate disciplinary action. 

Sexual harassment is a form of sex discrimination under Title VII of the Civil Rights Act of 1964, 
as amended. For purposes of this policy, sexual harassment is defined as unwelcome or unwanted 
advances, requests for sexual favors, and any other verbal or physical conduct of a sexual nature 
when: 

I) submitting to such conduct is made a term or condition of an individual's 
employment; 

2) submitting to, or rejection of, such conduct by an individual is used as the basis for 
em11loyment decisions affecting such individual; or, 

3) the conduct has the purpose or effect of unreasonably interfering with an individual's 
work performance or creating an intimidating, hostile, or offensive working 
environment. 

Sexual harassment is not limited to prohibited conduct by a male employee toward a female 
employee, or by a supervisory employee toward a nonsupervisory employee. A male, as well as a 
female, may be the subject of sexual harassment; and, a female, as well as a male, may be the 
harasser. The harasser does not have to be the~ individual's supervisor. The harasser may be an 
agent of the employer, a supervisory employee who does not supervise the individual, a 
nonsupervisory employee (co-worker) or, in some circumstances, even a non-employee. 
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Employees who engage in sexual harassment are subject to disciplinary action, up to, and including, 
removal. Therefore, just as with other discriminatory conduct, staff are to report any instance of 
improper sexual conduct to a supervisor, or to Barbara J. Matthews-Beck, the Director of 
CSOSNPSA's Office of Equal Employment Opportunity, Diversity and Special Programs, at (202) 
220-5467. 

III. AUTHORITIES AND REFERENCES 

Policy Directive, Office of Equal Employment Opportunity, Diversity and Special Programs 

Federal Code of Regulations, Title 29, Part 1614 
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nkFICE OF THE UNDER SECRETARY OF DEFENSE fr 4000 DEFENSE PENTAGON 
WASHINGTON, D.C. 20301-4000 

MAR 2 9 2011 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Ms. Berrien: 

I 
a-

1J 
I;-.? 

D 
(.11 

Enclosed please find a compilation of Fiscal Year 2010 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management (OPM) at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

, We did not receive a report from the Department of the Army and will submit that 
compop.ent's report to you under separate cover as soon as possible. 

\ 

If you have any questions about this submission or require more information, please 
contact Ms. Marilee Perkal at 703.571.9337 or at marilee.perkal@osd.mil. 

• 

Enclosure: 
As stated 

Sincerely, 

arrett, CAPT, USN 
Deputy Director 
Office of Diversity Management and 

Equal Opportunity 



INDEX OF DoD COMPONENT FY10 NO FEAR REPORTS 
 
 
 

Component:   
 

• Army & Air Force Exchange Service (AAFES) 
• Army (ARMY) 
• Business Transformation Agency (BTA) 
• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DFAS) 
• Defense Human Resources Activity (DHRA) 
• Defense Intelligence Agency (DIA) 
• Defense Information Systems Agency (DISA) 
• Defense Logistics Agency (DLA) 
• Defense Media Activity (DMA) 
• Department of Defense Education Activity (DoDEA) 
• Department of Defense Inspector General (DoDIG) 
• Defense Security Service (DSS) 
• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
• Missile Defense Agency (MDA) 
• National Geospatial-Intelligence Agency (NGA) 
• National Security Agency (NSA) 
• TRICARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services University of the Health Sciences (USUHS) 
• Washington Headquarters Services (WHS) 
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NOTIFICATION AND FEDERAL EMPLOYEE ANTI-DISCRIMINATION AND RETALIATION ACT OF 2002 (NO FEAR ACT) 

Defense Commissary Agency 

INTRODUCTION 

Public Law 107-174, Notification and Federal Employee Anti-Discrimination and Retaliation 
Act of2002 (commonly known as the No FEAR Act), was enacted on May 15, 2002. It was the 
sense of Congress to increase accountability regarding violations of anti-discrimination and 
whistleblower protection laws. The No FEAR Act directed Federal agencies to post quarterly 
Equal Employment Opportunity (EEO) complaints data on their public Web site, reimburse the 
Department of Justice judgment fund, as required, and submit an annual report to Congress. 

In accordance with Section 203 of the No FEAR Act, this sixth Annual Report to Congress 
includes the following data and analyses for FY 2010: 

~ Number and status of cases arising under anti-discrimination and whistleblower protection 
laws; 

~ Amount of money reimbursed to the judgment fund; 

~ Number of employees disciplined for discrimination, retaliation, harassment, etc.; 

~ Final fiscal year-end statistical data posted; 

~ Agency policy regarding disciplinary actions against employees who violated discrimination 
laws or committed other prohibited personnel practices; 

~ Examination of trends, causal analysis, experiential knowledge, and actions (taken or 
planned) to improve complaint or civil rights programs; and 

~ Adjustments needed to comply with reimbursement requirements. 

For comparison purposes we have provided data for FY 2006-2010. 

ANNUAL REPORT TO CONGRESS II 



NOTIFICATION AND FEDERAL EMPLOYEE ANTI-DISCRIMINATION AND RETALIATION ACT OF 2002 (NO FEAR ACT) 
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EXECUTIVE SUMMARY 

This is the Defense Commissary Agency's (DeCA) sixth annual report to the Congress under the 
No FEAR Act. The Agency has carefully monitored complaint activity and has complied with 
all posting requirements contained in the Act. The report shows that DeCA, while maintaining a 
reduced rate of discrimination complaint activity, experienced a significant increase in complaint 
activity during FY 2010. The number of new formal complaints filed by DeCA employees 
increased slightly from 66 in FY 2008 to 70 in FY 2009. In FY 2010, complaint activity 
increased to 111. 

The DeCA Inspector General (IG) Fraud Waste and Abuse Unit records revealed that during FY 
2010, 11 complaints alleging reprisal due to protected communication-also known as 
whistleblower activity-were received. The IG's preliminary analysis revealed that most issues 
did not rise to that level and complainants were advised to resolve their issues through the 
established course of redress. The record also shows that one complainant reported contact with 
the Office of Special Counsel (OSC) claiming reprisal; however, the DeCA IG has not been 
contacted by OSC regarding this complaint. The IG has no record of any disciplinary action 
being taken against supervisors for reprisal in FY 2010. The IG received 29 contacts regarding 
EEO issues. Again, preliminary analysis revealed that most issues did not rise to a level that 
required further action, and complainants were advised to resolve their issues through the 
established course of redress. Of these, seven complaints were referred to either the EEO office 
or to the region for action. The IG received eight contacts regarding sexual harassment. 
Preliminary analysis in these contacts also revealed that most issues did not rise to a level that 
required further action, and complainants were advised to resolve their issues through the 
established course of redress; however, two were referred to either the region or store director. 

There were three findings of discrimination in FY 2010. The Agency settled 14 complaints 
during the informal stage and 20 formal complaints. DeCA paid $157,000 in monetary benefits 
for findings and settlements. None of these settlements required a reimbursement to the 
judgment fund. The Agency took one disciplinary action for illegal discriminatory behavior 
during FY 2010. The Agency has provided training and assistance to managers, when needed. 

The rise in the numbers of findings of discrimination with monetary costs is a concern for 
Agency leaders. The Agency's General Counsel (GC) has challenged managers to be more 
proactive in monitoring behavior that leads to workplace disputes and taking corrective action 
when warranted. In FY 2010, the Agency provided civil treatment training to managers and 
employees. The goal of this training is to reduce the number of incidents that could be 
interpreted as discriminatory. 
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FORMAL EEO COMPLAINT DATA 

The Agency posted and prominently displayed a link to No FEAR Act data on its main Web site 
(www.commissaries.com) for FY 2010. Final fiscal year-end data may be found at Appendix B. 
The following pages provide an analysis of selected complaint data. These charts represent the 
status of DeCA's complaint program at the end of each fiscal year starting with FY 2006. Data 
for FY 2006-2010 is provided for comparison purposes. This data was reported to the Equal 
Employment Opportunity Commission (EEOC) on EEOC Form 462. 

Complaint Processing 

The Agency experienced fluctuation in the rate of complaint activity during the most recent 
fiscal years. New complaints filed varied from a high of 113 in FY 2006 to a low of 66 in FY 
2008. While there was a slight increase in complaints between FY 2008 and FY 2009, the 
Agency experienced a significant increase in complaints during FY 2010; however, complaints 
remain substantially below the Agency's long-term average. 

Table 1. New Complaints 
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The Department of Defense (DoD) Civilian Personnel Management Service, Investigations and 
Resolution Division (IRD), performs all of DeCA's complaint investigations for a flat fee of 
$325 per case. This fee defrays investigators' travel costs, but does not cover the entire cost of 
investigations. IRD estimated that DoD investigations cost an average of $4,995 in FY 2010. 
This figure does not include resources expended by the DeCA EEO staff to set up investigations 
and staff time for managers to provide evidence and be interviewed by investigators. For 
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complex cases, it is likely that Agency costs exceed $15,000 per case investigated. This does not 
include costs if the case goes to a hearing. 

The number of cases pending investigation has declined since FY 2007. Fewer complaints are 
entering the formal process resulting in fewer open investigations. This is attributed to DeCA 
senior management's emphasis on preventing conflicts and resolving those that occur at the 
lowest management level possible. Contributing factors are the hard work and focus our 
Agency's centralized dispute resolution staff places on facilitation of disputes in the early stage 
of the process and store management's commitment to resolve complaints at the lowest level. 
However, we must be cognizant of the fact that these low numbers fluctuate throughout the year. 
For example, for the first 5 months of FY 2011, we already have 15 complaints pending 
investigation. 

Table 2-1. Number of Pending Investigations 
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Generally speaking, DeCA receives timely investigation service. IRD has recently implemented 
case processing efficiencies that are designed to lead to a further reduction of investigation 
inventories, with the anticipated net result of completing investigations within an average of 180 
days, which is the standard performance goal. The average time required to complete 
investigations decreased from 205 days in FY 2009 to 162 days in FY 2010. The decrease can 
be attributed to a great extent to the complaints team's effort to facilitate the investigation process 
and that of the IRD's commitment to provide investigation service in a timely manner. Formal 
complaint processing timeliness has been the subject of a Lean Six Sigma "Greenbelt" project. 
Our goal is to continue to improve performance in this area. 

As shown in Table 2-2, the cases pending investigation at the end of FY 2006 were in 
processing for a relatively long period of time when compared to the cases that were pending 
investigation at the close of FY 2007 through FY 2010. While we are still below the rate for 
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FY 2006, the trend since FY 2007 is of some concern. We are unsure of the exact cause for this 
increase. It is our hope that our emphasis on being problem solvers instead of problem 
processors will result in fewer complaints and a more manageable workload. We understand the 
need for vigilance in this area and remain optimistic that efficiencies identified through the Lean 
Six Sigma process will help reverse this trend. On a more positive note, additional resources 
have been approved and we hope that we will soon be fully staffed. 

Table 2-2. Processing Time for Pending Investigations 
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There were 48 complaints pending a hearing at the end of FY 2010, a significant increase from 
the 30 pending at the end of FY 2009. This is a significant increase in the number pending 
during FY 2009. 

Table 3-1. Number of Pending Hearings 

The processing time for complaints awaiting hearings has begun to decrease. As a matter of fact, 
it has declined almost to the FY 2007 level. It has been noted that EEOC has been issuing a 
significant number of decisions without hearings. It appears that if EEOC continues this 
practice, processing,time for hearings will continue its slide downward. 
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The processing time for complaints that are awaiting hearings has begun to decrease. Cases 
awaiting hearing have been in process for 374 days, a significant decline from FY 2009 when 
cases pending hearing averaged 597 days. 

Table 3-2. Processing Time for Hearings 
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Total processing days reflect all actions encompassed by the formal complaint process, but it is 
clear that delays in the hearing process are substantial. These delays are due to backlogs at 
EEOC and are beyond DeCA's control. 
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Final Agency Actions 

Table 4-1. Number of Pending F ADs 
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The Agency has been efficient and effective in processing Final Agency Decisions (F ADs). The 
variation in the number of complaints pending a decision at the end of any fiscal year may be 
attributed to normal fluctuations in the flow of complaints. 

Table 4-2. Processing Time/or FADs 

Processing Days - Complaints Pending Final 
Agency Decision 
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During FY 2010, the processing time within DeCA for FADs increased. The average processing 
time shown in Table 4-2 reflects the entire amount of time the complaint was in the 
administrative process before the FAD was signed. This includes the time needed to accept, 
investigate, and, in some cases, hold a hearing on the complaint as well as the time to write the 

ANNUAL REPORT TO CONGRESS 5 



NOTIFICATION AND FEDERAL EMPLOYEE ANTI-DISCRIMINATION AND RETALIATION ACT OF 2002 (NO FEAR ACT) 

Defense Commissary Agency 

FAD and obtain coordination and approval. EEOC calculates average pending days for issuing 
F ADs from the initial date that the formal complaint was received by the Agency. The fact that 
almost 50 percent of F ADs in FY 2010 were issued without an Administrative Judge (AJ) 
decision reduced the total processing days. The Agency outsourced investigations to IRD, and 
EEOC handled the hearing process. 

Therefore, DeCA internal control over timeliness is limited to how long it takes to accept or 
dismiss complaints and the amount of time needed to issue FADs. Federal agencies have 60 
days to issue a FAD. In FY 2009, DeCA issued F ADs within an average of 31 days and only 2 
out of a total of 17 exceeded the 60-day timeframe. In FY 2010, DeCA issued F ADs in an 
average of only 20 days. No FAD issued exceeded the 60-day timeframe. When govemment
wide data for FY 2010 FAD processing is announced, we expect DeCA's on-time performance to 
rank at or near the top of all agencies, as we have performed in past years. 

Bases 

Bases are the legal foundation for discrimination complaints. These include race, color, sex, 
national origin, age, religion, disability, and reprisal for prior EEO activity. During FY 2009, 
the most frequently alleged bases for illegal discrimination in DeCA complaints were sex, race, 
reprisal, age, and disability. In FY 2010, the most frequently alleged bases for illegal 
discrimination were sex, race, reprisal, age, and disability. 

When compared to FY 2009, FY 2010 showed a substantial increase in the number of 
complaints citing sex as a basis. The Agency has the most diverse workforce within the DoD. 
This partly explains the prevalence of race- and gender-based complaints. Many of these 
complaints are the result of misperceptions due to lack of communication. Reprisal is a 
common basis for complaints in all Federal agencies. 

Table 5-1. Bases 

The number of allegations 
concerning basis of: FY06 FY07 FY08 FY09 FY 10 
Race 39 44 30 34 56 
Color 24 11 11 15 19 
Religion 6 6 5 1 1 
Reprisal 30 25 23 30 37 
Sex 24 32 24 42 58 
National Origin 10 13 6 15 22 
Equal Pay Act 0 0 0 0 0 
Age 61 13 15 23 36 
Disability 36 16 16 21 30 

Issues 

The most frequently cited issue in complaints filed against DeCA during FY 2009 was, as in past 
years, harassment (nonsexual). Other frequently cited issues were nonselection for promotion, 
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performance appraisals, disciplinary actions, time and attendance, and termination. Many of the 
termination complaints involved temporary employees or probationers who lacked appeal rights 
to the Merit Systems Protection Board. In FY 2010, again, the most frequently cited issue in 
complaints against DeCA was harassment (nonsexual). Other frequently cited issues were 
evaluations/appraisals, duty hours, disciplinary actions, assignment of duties, appointment/hires, 
and promotion/nonselection. The fact that the issue of harassment (nonsexual) remains the most 
frequently cited issue in DeCA, is evidence that DeCA needs to give this matter closer attention 
and provide more training to managers in an effort to alleviate this problem. One of the best 
preventive measures is to provide more civil treatment for managers training. 

Table 6-1. Issues 

The number of allegations 
concerning issues of: FY06 FY07 FYOS FY09 FY10 

Appointment/Hire 1 7 2 5 7 
Assignment of Duties 4 4 3 0 8 
Awards 0 0 0 2 1 
Conversion to Full-Time 0 1 0 0 0 
Disciplinary Action 
Demotion 1 1 2 0 1 
Reprimand 2 3 2 1 5 
Suspension 35 7 8 1 4 
Removal 7 3 2 2 0 
Other 1 4 1 2 4 
Duty Hours 6 1 12 6 14 
Evaluation/Appraisal 5 10 3 10 20 
Examination/Test 0 0 0 0 0 
Harassment 

Nonsexual 53 22 19 30 41 
Sexual 3 5 3 9 1 

Medical Examination 0 0 0 0 0 
Pay 4 0 2 1 0 
Promotion/Non-Selection 35 15 8 8 5 
Reassignment 

Denied 1 2 0 1 0 
. Directed 1 2 3 3 4 

Reasonable Accommodation 7 4 2 1 4 
Reinstatement 0 1 0 0 0 
Retirement 0 1 0 0 0 
Termination 21 7 11 11 2 
Terms/Condition of 4 
Employment 3 7 5 2 
Time/ Attendance 10 6 4 1 0 
Training 3 2 1 3 2 
Other 20 2 1 0 0 
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FAD Closures 

The number ofFADs rendered by DeCA varies from year to year. In FY 2009, the number of 
FADs issued by DeCA was 43. In 2010 there were 37 FAD closures. 

Table 7-1. FAD Closures 

The total number of final 
agency actions rendered in 
fiscal year involving a finding 
of discrimination 

The number that were rendered 
without a hearing before an AJ 

The number that were rendered 
with a hearing before an AJ 

Total number of complaints 
with no finding of 
discrimination 
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Findings of Discrimination 

In FY 2010, the Agency had three findings of discrimination. There were two findings having 
retaliation as the basis of the complaints and one having race (Hispanic), age (over 40), and 
disability as the bases. In response, DeCA has revised its policy regarding disciplinary action to 
be taken against the involved management official(s). The new policy requires that an inquiry be 
conducted to assess personal culpability for the responsible management official, and to then 
discipline him/her if the circumstances warrant. This is our Agency Director's focus on 
accountability. 
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DISCIPLINE 

The following list of disciplinary actions was compiled based on records of DeCA's GC and 
Human Resources. All discipline is for discriminatory behavior. No DeCA employees have 
been disciplined for prohibited personnel practices in the past 5 years. 

FY2005 

None 

FY2006 

None 

FY2007 

Removal, appealed to Merit Systems Protection Board (MSPB) 
Charged with conduct unbecoming a federal supervisor for sexual harassment 

Removal proposed, resigned for personal reason in lieu of removal 
Charged with conduct unbecoming a federal civil servant for sexual harassment 

Removal, resigned in lieu of removal 
Charged with conduct unbecoming a federal supervisor and insubordination for sexual 
harassment 

FY2008 

None 

FY2009 

Letter of warning regarding sexual harassment and required to attend prevention of sexual 
harassment and No FEAR training 
No formal charge, but conduct considered harassing to a fellow employee 

Removal proposed, retired prior to decision on proposal 
Lack of candor and conduct unbecoming a federal supervisor 

2-day suspension and management-directed reassignment to a different installation 
Failure to follow instructions and conduct unbecoming a federal supervisor 

FY2010 

14-day suspension regarding sexual harassment 
Lack of candor and conduct unbecoming a federal supervisor 
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JUDGMENT FUND REIMBURSEMENTS 

Type of Reimbursement FY06 FY07 FYOS FY09 FY 10 

Settlement 
Settlement $25,000 

Settlement $3,000 

Settlement $35,700 

Settlement $27,500 

Settlement $3,500 

Settlement $40,000 

Settlement $12,000 

Total $134,700 $12,000 $0 $0 $0 
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ANALYSIS 

Historically, DeCA has experienced slightly higher than average complaint activity for an 
organization of its size and conducted business with a smaller staff than comparable Federal 
agencies. In FY 2010, there was a significant increase in the number of complaints and a notable 
rise in the number of settlements. The resources expended to process and resolve complaints 
remains a concern; however, the Agency has taken steps to mitigate this concern and additional 
staff will be hired during this current fiscal year. 

The Agency has carefully monitored complaint activity and provided training and assistance, 
where necessary, with its limited resources. We have begun to provide civil treatment training to 
managers and employees as part of our goal to reduce the number of incidents where 
discrimination may be perceived. The EEO Director has placed a priority on the need to 
resolve workplace disputes before they become formal discrimination complaints. While the 
level of complaint activity was relatively low during FY 2007, FY 2008, and FY 2009, the 
increase in complaint activity during FY 2010 is a concern for the Agency. If the Agency wants 
to sustain its progress in reducing complaint activity, it may need to budget more resources to 
provide training for management and the workforce. 

We are still feeling the impact of the decision of the Military Services ending the servicing 
agreements through which DeCA employees received informal complaint counseling and some 
EEO training. However, this has provided an opportunity for DeCA to improve monitoring and 
management of the informal complaint process. It also provides a challenge to our small staff in 
terms of satisfying training needs. Hopefully this will result in greater ability to assist in the 
resolution of workplace problems. On the other hand, the workload for our limited number of 
dispute resolution specialists has increased. DeCA's budget, like those of most Federal agencies, 
will limit our ability to travel and train managers and employees in stores with heavy complaint 
activity. 
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APPENDIX A 

ORGANIZATION CHART 
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APPENDIX B 

FINAL FISCAL YEAR-END DATA 
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Equal Employment Opportunity Data Posted 
Pursuant to the No FEAR Act: 

De CA 
For 4th Quarter 2010 for period ending September 30, 2010 

Comparative Data 

Previous Fiscal Year Data 
2010 
Thru 

2005 2006 2007 2008 2009 30-Se 
26 64 84 67 72 111 
25 59 81 64 67 108 
2 5 7 4 2 3 

Comparative Data 

Previous Fiscal Year Data 
2010 

Com laints b Basis Thru 
Note: Complaints can be filed alleging 

30-Sep 
multiple bases. 
The sum of the bases may not equal 

2005 2006 2007 2008 2009 

total com laints filed. 
Race 16 27 51 32 35 56 
Color 4 2 12 11 15 19 
Religion 1 5 6 5 1 1 
Reprisal 17 24 28 23 31 37 
Sex 8 24 37 24 44 58 
National Origin 4 8 14 7 16 22 
Equal Pay Act 0 1 0 0 0 0 
Age 7 15 20 16 24 36 
Disability 6 20 16 15 22 30 
Non-EEO 0 0 1 1 0 0 

Comparative Data 

Previous Fiscal Year Data 
2010 

Com laints b Issue Thru 
Note: Complaints can be filed alleging 

30-Sep 
multiple bases. 
The sum of the bases may not equal 

2005 2006 2007 2008 2009 

total com laints filed. 
Appointment/Hire 1 1 7 2 5 7 
Assignment of Duties 3 3 4 3 0 8 
Awards 0 0 0 0 2 1 
Conversion to Full-time 0 0 1 0 0 0 



:~s.:~0]":1'11'' ; '''""~ ' "' •..• ·,:~~~:'::.f,'.~'i,l !·::' "" 
~' <''"~·"· "-,:''''~ 

Medical Examination 0 0 0 0 0 0 
Pay (Including Overtime) 0 1 0 2 1 4 
Promotion/Non-Selection 2 9 15 8 9 27 

- 'O:J·,,, '·· ~· ''".:;~· I)'''.'() i;c, ': · If . I./· 2 
Reasonable Accommodation 1 5 4 2 1 9 
Reinstatement 0 0 1 0 0 0 
Retirement 0 0 1 0 0 0 
Termination 6 14 7 11 11 5 
Terms/Conditions of Employment 1 0 3 7 5 8 
Time and Attendance 9 9 5 4 1 3 
Training 1 2 2 1 3 14 
Other 1 1 2 1 0 4 

Comparative Data 

Previous Fiscal Year Data 
2010 
Thru 

Processing Time 2005 2006 2007 2008 2009 30-Sep 
Complaints pending during fiscal year 

Average number of days in investigation 194.88 165.78 166.09 125.55 149.96 124.47 
Average number of days in final action 239 350.8 164.31 34.12 82.9 60.06 

Complaint pending during fiscal year where hearing was requested 

Average number of days in investigation 70.56 116.31 106.89 33.03 70.36 22.23 
Average number of days in final action 0 0 82.2 36 40.57 73.79 

Complaint pending during fiscal year where hearing was not requested 

Average number of days in investigation 334.75 233.47 236.74 196.56 217.31 191.98 
Average number of days in final action 239 350.8 222.96 32.25 96.36 41.43 

Comparative Data 

Previous Fiscal Year Data 
2010 
Thru 

Complaints Dismissed by Agency 2005 2006 2007 2008 2009 30-Sep 
Total Complaints Dismissed by Agency 2 3 25 28 22 25 
Average days pending prior to dismissal 54 -129 41 30 -15 126 

Complaints Withdrawn by Complainants 
Total Complaints Withdrawn by 
Complainants 0 0 11 7 7 9 

Comparative Data 

Previous Fiscal Year Data 
2010 
Thru 

Total Final Agency Actions Finding 2005 2006 2007 2008 2009 30-Sep 
Discrimination # % # % # % 

~~+r 
% # % 

Total Number Findings 0 ir; ~ 0 1 :r:;:'f;''~r'~ 1 3 ~(~":.t"1l 2 !''.' :; 
Without Hearing 0 0 0 0 1 100 0 0 0 0 0 0 
With Hearing 0 0 0 0 0 0 1 100 3 100 2 100 

Comparative Data 
Findings of Discrimination Rendered by 

Previous Fiscal Year Data 
2010 

Basis Thru 
Note: Complaints can be filed alleging 

2005 2006 2007 2008 2009 30-Sep 
multiple bases. 
The sum of the bases may not equal 

# % # 

~ 
# % # % # % # % 

total comolaints and findinas. 
Total Number Findings 0 • 0 1 :,,,, .•/ ::" 0 <·;~ 3 ~:tl!'>f.lt 2~ Race 0 0 0 0 0 0 1 33 0 0 

Color 0 0 0 0 0 0 0 0 0 0 0 0 



Religion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 1 33 2 100 
Sex 0 0 0 0 0 0 0 0 1 33 0 0 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 
Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 1 100 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 2 67 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

~~.! :. •: "· i:'"'.'t{'.fa1li$ r~· i • .,,, 

Findings After Hearing 0 0 .· ·. !iii;.> 0 ; ...•. ·~ 0 3 ,, ; : 2 ':"'''"''~ 
Race 0 0 0 0 0 0 0 0 1 33 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 1 33 2 100 
Sex 0 0 0 0 0 0 0 0 1 33 0 0 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 
Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 2 67 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

'",,;~::· i:.i'~ / .... ··.: :,::.·;,.o(~ ' i;"i /." 

··~.+:·~~·a i 

Findings Without Hearing 0 ~j,•1/") 1 
Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 
Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 1 100 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

Comparative Data 

Previous Fiscal Year Data 
2010 
Thru 

Findings of Discrimination Rendered by 2005 2006 2007 2008 2009 30-Sep 
Issue # w # - # 

-~ 
% # % # % 

Total Number Findings 0 0 1 L;j;\';: 3~~! 2~ 
Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinary Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 1 50 
Suspension 0 0 0 0 0 0 0 0 1 33 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation/Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 
ExaminationiT est 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 1 50 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 



ReassiQnment 
Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 1 33 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 1 100 0 0 1 33 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other - User Defined 0 0 0 0 0 0 0 0 0 0 0 0 
~· :••;· ,' F ... i~:C;;V' i'~(?·it~ •X /'iii'.i' ''',·'J'r , ,, ,.,,,,, ,, 

Findings After Hearing 0 .,, 0 < 0 ';''.~t;;~; Ot"' ·~ 3 L.:<' 2i..~ 
Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinary Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 1 50 
Suspension 0 0 0 0 0 0 0 0 1 33 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation/Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 1 50 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Reassignment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 1 33 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 1 33 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other - User Defined 0 0 0 0 0 0 0 0 0 0 0 0 
::.~'i "' "'"''''•;.:::•:,'':•:::,,_,..,,,,,}l~~: ·~·:''.: ""''•'':': •:·.,,::: -it1 ~~·;i :,;:;, '·· "; 

Findings Without Hearing 0 O 1 ", ,J,;,"'.; '!~ 0 0 la 0 •t::C:J 
Appointment/Hire O O O O O 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinary Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation/Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 



Examinationrr est 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Reassionment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 1 100 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other - User Defined 0 0 0 0 0 0 0 0 0 0 0 0 

Comparative Data 

Previous Fiscal Year Data 
2010 

Pending Complaints Filed in Previous Thru 
Fiscal Years by Status 2005 2006 2007 2008 2009 30-Sep 

Total complaints from previous fiscal years 11 33 90 75 69 61 
Total Complainants 11 32 84 72 63 58 
Number complaints pendino 

Investigation 0 0 0 1 1 0 
ROI issued, pending Complainant's 
action 1 0 0 0 0 0 
Hearing 5 14 14 22 20 22 
Final Agency Action 1 12 3 6 2 1 
Appeal with EEOC Office of Federal 
Operations 0 0 0 0 0 0 

Comparative Data 

Previous Fiscal Year Data 
2010 
Thru 

Complaint Investigations 2005 2006 2007 2008 2009 30-Sep 
Pending Complaints Where Investigations 
Exceed Required Time Frames 3 5 2 6 0 6 
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DEPARTMENT OF DEFENSE 
Defense Commissary Agency 

Fort Lee, VA 23801-1800 

DIRECTOR'S POLICY 
Maintaining Discipline in the Defense Commissary Agency 

DP 500-18 
November 20, 2009 

Human Resources 
OPR:DeCA/HR 

Reference: DP 500-18, "Maintaining Discipline in the Defense Commissary Agency," March 19, 2007 
2003 (hereby superseded) 

1. PURPOSE. This policy communicates management's philosophy for maintaining discipline within 
the Defense Commissary Agency (DeCA). 

2. POLICY. 

a. Each employee at every level in the Agency is a contributing member of a team that provides the 
commissary benefit to qualified patrons. As such, each employee is responsible for conducting 
himself/herself in a professional manner, with integrity and commitment to doing the right thing, in the 
right way, every time. 

b. All employees are expected to perform their assigned duties conscientiously, conduct themselves 
properly, respect authority of those in charge, and comply with all applicable standards of conduct. 

c. Any employee who fails to meet the stated expectations will be subject to appropriate disciplinary 
action. 

d. Discipline shall be for cause, taken in a timely manner, serve to correct unacceptable behavior, and 
be based upon legitimate nondiscriminatory business reasons. 

e. Discipline may become progressively more severe for recurrence of unacceptable behavior. 

f. Supervisors and managers shall administer the Agency's disciplinary program in compliance with 
this policy, and other applicable rules and regulations. 

g. In executing this policy, employees will be afforded all appropriate contractual, statutory, and 
regulatory rights. 

3. RESPONSIBILITY. 

a. Employees shall perform their assigned duties conscientiously, conduct themselves properly, 
respect the authority of those in charge, and comply with all applicable standards of conduct. 



DP 500-18 
November 20, 2009 

b. Supervisors/managers shall ensure employees carry out their assigned duties, maintain order in the 
workplace, and, when necessary, take appropriate disciplinary action in a timely and constructive manner. 

c. The Human Resources Directorate shall provide assistance to supervisors and managers in 
carrying out disciplinary actions. 

d. The Office of General Counsel shall provide legal advice to supervisors and third party 
representation, as appropriate. 

4. EFFECTIVE DATE. This Policy is effective immediately. 
') 

13 
p kow1tz, Jr. 

Director 
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nkFICE OF THE UNDER SECRETARY OF DEFENSE fr 4000 DEFENSE PENTAGON 
WASHINGTON, D.C. 20301-4000 

MAR 2 9 2011 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Ms. Berrien: 

I 
a-

1J 
I;-.? 

D 
(.11 

Enclosed please find a compilation of Fiscal Year 2010 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management (OPM) at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

, We did not receive a report from the Department of the Army and will submit that 
compop.ent's report to you under separate cover as soon as possible. 

\ 

If you have any questions about this submission or require more information, please 
contact Ms. Marilee Perkal at 703.571.9337 or at marilee.perkal@osd.mil. 

• 

Enclosure: 
As stated 

Sincerely, 

arrett, CAPT, USN 
Deputy Director 
Office of Diversity Management and 

Equal Opportunity 



INDEX OF DoD COMPONENT FY10 NO FEAR REPORTS 
 
 
 

Component:   
 

• Army & Air Force Exchange Service (AAFES) 
• Army (ARMY) 
• Business Transformation Agency (BTA) 
• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DFAS) 
• Defense Human Resources Activity (DHRA) 
• Defense Intelligence Agency (DIA) 
• Defense Information Systems Agency (DISA) 
• Defense Logistics Agency (DLA) 
• Defense Media Activity (DMA) 
• Department of Defense Education Activity (DoDEA) 
• Department of Defense Inspector General (DoDIG) 
• Defense Security Service (DSS) 
• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
• Missile Defense Agency (MDA) 
• National Geospatial-Intelligence Agency (NGA) 
• National Security Agency (NSA) 
• TRICARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services University of the Health Sciences (USUHS) 
• Washington Headquarters Services (WHS) 
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Defense Contract Audit 

Fiscal Year 2010 Report 

Annual Report to Congress 

on the 

Notification and Federal Employee 

Antidiscrimination and Retaliation 

Act of 2002 

Defense Contract Audit Agency• 8725 John J. Kingman Road• Suite 2135 •Fort Belvoir, VA 22060-2135 



Equal Employment Opportunity 

FY 2010 Annual Report 

0 

The Defense Contract Audit Agency (DCAA) Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002 ("No FEAR Act") Annual Report for Fiscal Year 2010 (FY10) will reflect DCAA's 
commitment to fostering a workplace of equal opportunity and one that is free of discrimination and 
harassment. The first goal of DCAA's Strategic Plan is "One Agency" with a culture of teamwork, excellence, 
accountability, mutual respect, integrity and trust. We strive to create a workforce that is motivated, diverse 
and committed to continuous professional growth and development resulting in exemplary performance and 
optimum accounting and financial advisory services. 

DCAA is an Agency within the Department of Defense (DoD) and reports directly to the Under Secretary of 
Defense (Comptroller). DCAA's mission is to serve the public interest as its primary customer and perform all 
necessary contract audits for the Department of Defense and provide accounting and financial advisory 
services regarding contracts and subcontracts to all DoD Components responsible for procurement and 
contract administration. These services shall be provided in connection with negotiation, administration, and 
settlement of contracts and subcontracts to ensure taxpayer dollars are spent on fair and reasonable contract 
prices. DCAA shall provide contract audit services to other Federal agencies, as appropriate. 

DCAA is divided into a Headquarters, five regions and a Field Detachment and has individual field audit offices 
and suboffices throughout the United States and overseas. DCAA Headquarters is located at Fort Belvoir, 
Virginia. The five regions and their headquarters are as follows: Central Region (Irving, Texas), Eastern 
Region (Smyrna, Georgia), Mid-Atlantic Region (Philadelphia, Pennsylvania), Northeastern Region (Lowell, 
Massachusetts), and Western Region (La Mirada, California). Field Detachment handles classified work for 
the Agency. A copy of the Agency's organization chart can be found at Appendix A. 

Our total workforce is 4,760 and predominantly female at 2,546 (53.49%). White females are the largest 
female group at 1 ,765 (37.08%) of the total workforce. Males represent 2,214 (46.51 %) of the total workforce. 
White males are the largest male group at 1,824 (38.32%). The remaining 24.60%% of our workforce is 
comprised of 129 black males or 2. 7%, 347 black females or 7.3%, 86 Hispanic males or 1.8%%, 151 Hispanic 
females or 3.17%, 143 Asian males or 3.0%, 234 Asian females or 4.9%, 3 Native Hawaiian/Pacific Islander 
males or 0.06%, 5 Native Hawaiian/Pacific Islander females or 0.10%, 9 American Indian/Alaskan Native 
males or 0.19%, 6 American Indian/Alaskan Native females or 0.13%, 20 males or o.42% identified two or 
more races and 38 females or 0.42% identified two or more races. 

During Fiscal Year 2010, DCAA improved its operations and strategic management of human capital by 
implementing policies and initiatives to proactively prevent violations of antidiscrimination and whistleblower 
protection laws. Among DCAA's significant accomplishments were: the revision of the Agency's Strategic 
Plan which included more EEO objectives, strategies and initiatives; the development of the Agency's Human 
Capital Plan; the creation of an Agency Strategic Workforce Assessment Team; Diversity and Inclusion training 
for Senior Leaders; Revision of the Agency's training/program of instruction for managers and supervisors; 
collaboration between EEO and HR to compose annual reports such as the Management Directive 715, 
Federal Equal Opportunity Recruitment Program, the Disabled Veterans Accomplishment Program, and the 
Hispanic Employment Initiative Report. 

The DCAA senior leadership team demonstrated commitment to EEO by ensuring all managers and 
supervisors adhered to the Agency's policies and were aware of their responsibilities to honor the merit system 
principles when making personnel decisions. The DCM EEO Director was successful in accomplishing over 
90% of the initiatives introduced in the FY10 MD 715 Report EEO Action Plan. DCAA will continue to support 
DoD outreach events aimed at attracting a diverse group of people and providing them with information 
regarding the significance and fulfillment of Federal service. 
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Equal Employment Opportunity 

FY 2010 Annual Report 
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Annual Report Required by Section 203 of the Notification and Federal Employee Antidiscrimination and Retaliation (No FEAR) Act of 
2002 and 5 CFR Part 724. 

1. The number of cases arising under each of the 
respective provisions of law covered by paragraphs (1) 
and (2) of section 201 (a) in which discrimination on the 
part of the agency was alleged. 

2. The status or disposition of cases described in 
paragraph (1 ). 

3. The amount of money required to be reimbursed by such 
agency under section 201 in connection with each of such 
cases, separately identifying the aggregate amount of such 
reimbursements attributable to the payment of attorneys' 
fees, if anv. 
4. The number of employees disciplined for discrimination, 
retaliation, harassment, or any other infraction of any 
provision of law referred to in paragraph ( 1 ). 

5. A detailed description of: 

A. the policy implemented by that agency relating to 
appropriate disciplinary actions against a Federal 
employee who -

i. discriminated against any individual in 
violation of any of the laws cited under 
section 201 (a)(1) or (2), or 

ii. committed another prohibited personnel 
practice that was revealed in the 
investigation of a complaint alleging a 
violation of any of the laws cited under 
section 201 (a)(1) or (2), and 

B. with respect to each of such laws, the number of 
employees who are disciplined in accordance with 
such policy and the specific nature of the 
disciplinary action taken. 

Six (6) complaints were settled in FY11 (Monetary) 

Settled/Closed 

Lump Sum 

Attorney Fees 

$24,736.00 

$ 500.00 

00 (unrelated to the Federal cases above) 

06 

A. DCAA manuals and policy and procedural guidance for 
taking disciplinary and adverse actions: 
• No FEAR Act Notice 
• EEO Policy Statement 
• Prohibited Personnel Practices Policy Statement 
• Harassment Free Work Environment Policy 
• Personnel Management Manual (DCAAM 1400.1 ), 

Chapter 50- Discipline and Adverse Actions 
• Personnel Management Manual (DCAAM 1400.1 ), 

Chapter 58, DoD Administrative Grievance System 

B. No disciplinary actions were reported for FY-10 
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6. An analysis of the information described under 
paragraphs (1) through (6) (in conjunction with data 
provided to the Equal Employment Opportunity Commission See Attached Section 203 (a)(7) Analysis. (Pages 5-10 of 
in compliance with part 1614 of title 29 of the Code of this report). 
Federal Regulations) including: 

a. an examination of trends; 
b. causal analysis; · ' 

c. practical knowledge gained through experience; 
and 

d. any actions planned or taken to improve complaint 
or civil rights programs of the agency. 

7. Any adjustment (to the extent the adjustment can be Not Applicable. 
ascertained in the budget of the agency) to comply with the 
reauirements under section 201. 

8. No FEAR Act Training Plan pursuant to 5 CFR Pa1 l training plan. (Page 14). 
724.203 
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Significant improvements were made in the average processing time for pre-complaints and 
accepting and dismissing formal complaints. The average processing time for pre-complaints 
improved from 66 days to 38 days, an overall decrease of 42%. The average processing time to 
accept or dismiss formal complaints improved from 85 days to 41 days, an overall decrease of 
52%. The Agency Director demonstrated commitment to providing the necessary resources to 
purchase software systems that improve the overall effectiveness and efficiency of EEO 
operations. All EEO officials proactively carry out their duties and responsibilities by monitoring 
and ensuring Agency personnel adhere to EEOC laws and regulations. 

DCAA EEO Formal Complaints Filed 
Per Fiscal Year 

21 
.52% 

20 
.49% 

18 
.43% 

FY08 

18 
.42% 

FY10 

17 
.36% 

There has not been a significant change in the number of EEO formal complaints filed and 
processed by the Agency in the past five years. The percentages reflected above represents the 
percentage of the Total Workforce. 
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A. Trends and Causal Analyses 
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The number of EEO Complaints for FY10 increased significantly as compared to the previous FY. 46 
aggrieved employees (.97% of the TWF) were counseled at the pre-complaint stage, which is a 41 % 
increase from the 28 aggrieved employees (.65% of TWF) counseled in FY09. During FY10, the 
Agency experienced a change in leadership at the Director position. A new vision along with a variation 
of new policies, practices and procedures was communicated to the employees and as a result more 
employees may have been more inclined to raise and elevate their issues and concerns. The Agency 
Director and the EEO Director view the increase as a positive indicator that the fear of reprisal amongst 
the workforce has lessened and the Agency is moving in the right direction as it seeks cultural 
transformation. 
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Total Number of "Open" EEO Formal 
Complaints 

17 

FY2009 FY2010 

As shown in the chart above, twenty-five formal complaints were open and still being processed as 
of the end of FY10. It's important to note that the complaints carry-over from FY to FY. 

5-YEAR TREND ANALYSIS OF THE TOP THREE ISSUES RAISED IN EEO COMPLAINTS 

14 

12 

10 

8 

6 

4 

2 

0 

FY 2006 FY 2007 FY 2008 FY2009 FY2010 

111 Disciplinary Action 

111 Evaluation/ Appraisal 

Harassment/Non-sexual 

Ill Promotion/Non~Selection 

Termination 

The top three issues alleged, as reflected in the charts above, depicts an increase in 
promotion/non-selection complaints while introducing "evaluations" as a lead category. 

Page 7of14 



EEO 

Equal Employment Opportunity 

Harassment allegations appear to have steadily increased over the past four years as well. A 
probable cause for the increase in both the promotions and evaluations categories is most likely 
linked to the Agency's use of its High-grade Automated Promotion System (HAPS) for promoting 
employees beyond the GS-12 grades. The Agency Director formed an Adhoc team to review and 
analyze the HAPS and as a result, it was recommended and determined that the system would be 
phased out not later than FY12. In analyzing the steady increase of harassment allegations, it is 
noted that harassment/hostile work environment allegations are commonly connected along with 
other issues when employees file EEO complaints. 

Trend Analysis of Top Three Bases in 
Complaints Activity 

20 191918 

15 
12 11 

10 

0 

FY 2006 FY 2007 

15 

FY2008 FY2009 

11 

FY2010 

Race 

• Disnbility 

Age 

Rcprisnl 

Sex 

The top three bases alleged depicts a significant decrease in race-based complaints as compared 
to the previous FY and it introduces age-based complaints as the lead category. Disability and 
reprisal based complaints remained relatively consistent as compared to the previous FY. While 
race-based complaints decreased significantly, the underlying reason has not been determined. 
The chart also indicates a consistent presence of reprisal-based complaints from FYO? thru FY09. 
A Whistleblower Protection policy was recently issued to employees and the EEO Director recently 
drafted a Reprisal Policy for the purpose of increasing awareness and educating all employees on 
the prohibited practice. 

An absence of sex-based complaints for the past three years may be connected to positive shifts in 
attitudes towards gender as well as a change in the Agency's demographics during the same 
periods in which females have represented the majo-rity of the total workforce. The sustained 
absence in this particular category is viewed as a positive that the Agency can highlight as it 
continues to aggressively address all other complaints activity categories. 

Workplace surveys as well as exit interviews will be utilized and assessed as a means of deriving a 
probable cause for the increase in age-based complaints as well as the other categories of alleged 
discrimination. Additionally, the Agency's newly formed Strategic Workforce Assessment Team 
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will play a key role in conducting assessments of policies, practices and procedures as well as 
developing surveys that will provide more in-depth feedback and information regarding employees' 
perceptions, attitudinal barriers, behaviors and the impact of these areas on their overall decision
making process. 

B. Practical Knowledge Gained through Experience 

The EEO Director's assessment of the Agency's commitment to supporting the six essential 
elements of a model EEO Program have proven to be an effective means of identifying underlying 
employee-management issues, improving communications and implementing proactive strategies 
and initiatives that place the Agency in a position of strength as it strives to obtain its organizational 
goals. 

The EEO Director will continue to apply a wealth of practical knowledge towards ensuring merit 
systems compliance, prompt and impartial complaint-processing and accountability. The Agency's 
senior leaders are committed to promoting the principles of EEO and to recruiting, developing and 
retaining a high-quality workforce that is reflective of the nation's diversity. 

The Agency continues to use creative and innovative ideas as it implements proactive strategies 
and initiatives to keep the workforce involved with the Agency's transition. Town Hall meetings 
provide transparency and have proven to be an excellent means for the Agency Director to 
reinforce the Agency's mission and clearly communicate the vision for the way ahead. The 
meetings also allow the employees the opportunity to freely express any concerns they might 
have, ask questions, provide feedback on operating policies and procedures as well as offer 
suggestions and creative ideas. Additionally, the Agency Director established an "Input at DCAA" 
email communication system that allows employees to provide feedback, voice concerns as well 
as express their great ideas. It's an excellent .tool because it provides employees with an 
additional means for communicating directly with the Agency Director and it allows him the 
opportunity to capitalize on great ideas and recommendations and to expeditiously engage matters 
requiring his attention. 

C. Actions Planned/Taken to Improve Agency Complaint or Civil Rights Program 

Actions Taken: 

• The No FEAR Act information was updated and posted on the Agency's Internet website 
• Over 95% of the DCAA workforce received the biennial No FEAR Act training 
• 100% of the Agency's Senior Executives received Diversity training 
• Established a Strategic Workforce Assessment Team (SWAT) to analyze relevant 

workforce data, report findings and best practices in real-time, and to make solid 
recommendations to Agency senior leaders, managers and supervisors 

• Renovated the HQ EEO Office which provided employees with a reasonable amount of 
privacy when discussing concerns and seeking EEO services 

• Trained and certified 25 Special Emphasis Program Managers to assist management 
officials in increasing the participation rates of minorities, veterans and individuals with 
targeted disabilities 

• Funded the HACU Program and employed two students 
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• Developed and facilitated an EEO Computer Managed Training Library (CMTL) for all 
managers and supervisors 

• Updated the Agency's Complaints Tracking Log to improve compliance and timeliness 
• The Headquarters EEO Office timely met 100% of DoD and EEOC suspenses 
• EEO officials trained over 90% of DCAA employees on EEO anti-discrimination laws 

and Prevention of Sexual Harassment training 
• EEO officials actively participated in an Adhoc group to address hiring reforms 
• Integrated more EEO strategies and initiatives into the Agency's Strategic Plan 
• Conducted Awards ceremonies to honor two DCAA employees as the recipients of a 

DoD EEO Award and an Agency EEO Award 
• Purchased an iComplaints and Eversity software program to improve complaints 

efficiency and to more accurately produce workforce 
• The Office of General Counsel conducts legal sufficiency reviews Agency-wide 

Actions Planned: 

• Finalize installation and implementation of the iComplaints tracking system during FY11 
• . Collaborate with HR to devise an Agency Action Plan to support EO 13548 
• Fully utilize the Workforce Recruiting Program allocations provided by DoD 
• Revise the Agency's No Fear Act web-based training module 
• EEO and HR collaboration in developing the Agency's Human Capital Plan 
• Revise Agency's Personnel Management Manual pertaining to EEO policies and 

procedures 
• Develop and issue a Retaliation Policy 
• Implement an Agency-wide Diversity and Inclusion Agenda 
• Implement an Agency-wide annual EEO Staff Assistance Visit Program 
• Utilize the Strategic Workforce Assessment Team (SWAT) to analyze relevant workforce 

data and to brief senior leaders 
• Develop an EEO CMTL for all employees 
• Collaborate with HR to develop orientation sessions for new employees 
• Collaborate with HR to formulate a plan for correcting RNO coding issues 
• Collaborate with the Office of General Counsel to assess and revise the Agency's ADR 

policy 
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Data Posted Pursuant to Section 301 of the No FEAR Act of 2002 
Internal Complaint Activity - Fiscal Year 2010 

Title Ill, Section 301(b)(1-3) 
Complaint Activity 

Number of complaints filed in FY 2010 

Number of individuals filing those complaints (including as the agent of a 
class) 

Number of individuals who filed 2 or more complaints 

Title Ill, Section 301 (b)(4) · 
Complaint by Bases 

Race 

Color 

Religion 

Reprisal 

Sex 

National Origin 

Equal Pay Act 

Age 

Equal Employment Opportunity 

FY 2010 end of 
4th Qtr 

17 

17 

00 

FY2010 end of 
4th Qtr 

08 

00 

01 

06 

07 

02 

00 

11 

Disability 08 

NOTE: Complaints can be filed alleging multiple bases. The sum of the bases may no equal total complaints filed. 

Appointment/Hire 

Assignment of Duties 

Awards 

Title Ill, Section 301(b)(5) 
Complaint by Issues 

Conversion to Full Time 

Disciplinary Action 

(1) Demotion 

(2) Reprimand 

(3) Suspension 

(4) Removal 

(5) Other 

Duty Hours 

Evaluation/ Appraisal 

Examination/Test 

Harassment 

(1) Non-Sexual 

(2) Sexual 
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FY2010 end of 
4th Qtr 

00 

00 

00 

00 

00 

00 

00 

00 

00 

00 

00 

12 

00 

09 

08 

01 



: Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

(1) Denied 

(2) Directed 

Reasonable Accommodation 

i Reinstatement 

Retirement 

'Termination 

Terms/Conditions of Employment 

Time and Attendance 

Training 

Other 

Title Ill, Section 301(b)(6)(A-C) 
Average Processing Time of Pending Complaints (In Days) 

Written Notification (Acknowledge) 

·Acceptance/Investigations 

Final Agency Decisions (Not Including Dismissals) 

Without a hearing 
(average days processing time) 

With a hearing 
. (average days processing time) 

Withdrawals 
(average days processing time) 

Settlements 
(average days processing time) 

Total Number of Complaints Dismissed 

Average Number of days pending prior to dismissal 

Title Ill, Section 301(b)(7) 
Total Number of final agency decisions rendered in FY involving 

a findings of discrimination 

Total Number of findings 

i a. Without a hearing . 

b. With a hearing 

Title Ill, Section 301(b)(8) 
Findings of discrimination rendered by bases 

Total Number of findings 

Number rendered without a hearing 

Number rendered with a hearing 
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00 

01 

11 

00 

00 

00 

03 

00 

00 

02 

00 

00 

02 

00 

FY2010 end.of 
4th Qtr 

13.50 

125.36 

FY201 O end of 
4th Qtr 

3 
(205.67) 

2 
(644.50) 

8 
(200.88) 

6 
(271.50) 

730.00 

FY201 O end of 
4th Qtr 

# % 

00 00 

00 00 

00 00 

FY2010 end of 
4th Qtr 

# % 

00 00 

00 00 

00 00 



Race 

Color 

, Religion 

: Reprisal 

'sex 

National Origin 

i Equal Pay Act 

:Age 

Disability 

Title Ill, Section 301(b)(9)(A)(B) 
Findings of discrimination rendered by issues 

1 Total Number of findings 

Number rendered without a hearing 

Number rendered with a hearing 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full Time 

Disciplinary Action 

(1) Demotion 

(2) Reprimand 

(3) Suspension 

(4) Removal 

(5) Other 

i Duty Hours 

Evaluation/ Appraisal 

Examination/Test 

Harassment 

( 1) Non-Sexual 

(2) Sexual 

Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

(1) Denied 

(2) Directed 

Reasonable Accommodation 

Reinstatement 

Termination 
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00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

FY2010 end of 
4th Qtr 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 
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Terms/Condition of Employment 

Time and Attendance 

00 

00 

00 

00 

00 

00 

00 

00 

Training 

Other 

Title Ill, Section 301(b)(10)(A-C) 
Complaints Pending From Previous Fiscal Year 

FY2010 end of 
4th Qtr 

1 
Total complaints from previous FY 25 

Total complainants 25 

FY2009 end of Number of complaints pending as of 9/30/10 

Written Notification 

Investigations 

Hearings 

Final Agency Decisions 

Appeal with EEOC Office of Federal Operations 

Complaint Investigations 

4th Qtr 

00 

11 

14 

00 

00 

FY2010 erid of 
4th Qtr 

Number of investigations completed during FY 14 

Number of complaints not investigated within the requirements of 
Section 1614.106(e)(2) of title 29 CFR 

00 

EEO 

In pursuant to 5 CFR Part 724.203, initial No FEAR Act Training is provided to all DCM employees, 
including new employees. DCM distributes a Power Point presentation to all DCAA employees (including 
executives, managers, and supervisors) providing an overview of the rights and remedies applicable to employees 
under the Federal antidiscrimination and retaliation statutes and other legal authority. The presentation remains 
posted to the Agency's internal website, accessible to all employees. 

And, in accordance with OPM's rules, No FEAR Act training is conducted every two years. The EEO Office and 
the Defense Contract Audit Institute (DCAI) have implemented on-line No FEAR Act training. This mandatory training 
is conducted bi-annually. The training will be announced by a Memorandum for Regional Directors no later than June 
1st of each training year (i.e., 2010, 2012, 2014, etc.) and all employees will be required to complete the training by 
September 30th of that year. The training will take approximately 30 minutes and will enable the Agency to 
electronically track completion through its Training Requirements and Information Network (TRAIN) System. This 
process is in compliance with the recurring training and documentation requirements of 5 CFR §§ 724.203(b) and (d). 
The previous training period was FY10. All employees that were on board in FY10 completed the required training. 
Employees on extended leave completed the training upon their return to work. 

Patrick J. Fi 
Director 
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nkFICE OF THE UNDER SECRETARY OF DEFENSE fr 4000 DEFENSE PENTAGON 
WASHINGTON, D.C. 20301-4000 

MAR 2 9 2011 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Ms. Berrien: 

I 
a-

1J 
I;-.? 

D 
(.11 

Enclosed please find a compilation of Fiscal Year 2010 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management (OPM) at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

, We did not receive a report from the Department of the Army and will submit that 
compop.ent's report to you under separate cover as soon as possible. 

\ 

If you have any questions about this submission or require more information, please 
contact Ms. Marilee Perkal at 703.571.9337 or at marilee.perkal@osd.mil. 

• 

Enclosure: 
As stated 

Sincerely, 

arrett, CAPT, USN 
Deputy Director 
Office of Diversity Management and 

Equal Opportunity 
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Executive Summary 

This report responds to the reporting requirements set forth in Section 203 of the No FEAR Act 
(Public Law 107-174).  The Defense Contract Management Agency (DCMA) experienced 
improvements in several areas within the Federal sector equal employment opportunity (EEO) 
program.  Focuses on timeliness and proactive prevention resulted in increased compliance 
with applicable laws and regulations, and an overall reduction in complaints alleging 
discrimination. 

Overall, four cases were pending Federal court in 2010 with no decisions rendered.  Similarly, 
no reimbursements were required to the Judgment Fund, nor were attorney’s fees identified as 
being paid as a result.  No disciplinary actions were taken against employees for violating 
DCMA’s antidiscrimination, harassment, or retaliation policies. 

DCMA has undertaken a number of actions to further improve the EEO program within the 
Agency, with several more major programmatic improvements forthcoming in 2011.  Increased 
data surveillance, training, and an overall focus on quantitative and qualititative analyses will 
enable DCMA to provide a solid foundation for future program efficacy in compliance with the 
myriad of laws, regulations, directives, policies, and other guiding documents regarding both 
antidiscrimination and other protected activities and categories. 
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Laws/Regulatory Guidance  

This report responds to the reporting requirements set forth in Section 203 of the No FEAR Act (Public 
Law 107-174), which required Federal agencies to submit reports to Congress regarding the number, 
status, disposition, and other pertinent details related to violations of antidiscrimination and 
whistleblower protection laws.  Agencies must adhere to certain notification, training, and reporting 
requirements, along with public posting of certain data relating to Federal sector equal employment 
opportunity complaints within the organization.  

The main provision of the No-FEAR Act, Section 201, is to require federal agencies to pay awards for 
discrimination and retaliation violations out of their own budgets. They are required to reimburse the 
General Fund of the Treasury within a reasonable time of any such award. 

Section 202 requires notification to all federal employees and applicants for employment about their 
rights under federal law. Such notification is now made on the Internet. All federal agencies are also 
required to provide training to all their employees about their rights and remedies under 
antidiscrimination and anti-retaliation laws. 

Section 203 requires annual reports from each agency stating: 

1) the number of discrimination and retaliation cases filed against the agency; 
2) the status of those cases; 
3) the amount of money the agency must pay in connection with each case, stating separately 

the amount for the payment of attorneys’ fees, if any; 
4) the number of employees disciplined for discrimination, retaliation, harassment, or any 

other infraction of antidiscrimination and retaliation laws; 
5) equal employment opportunity data; 
6) the agency's policy on disciplinary actions against Federal employees who discriminate or 

retaliate, and the number of employees who are disciplined in accordance with such policy 
and the specific nature of the disciplinary action taken; 

7) an analysis of the information including— 
a) an examination of trends; 
b) causal analysis; 
c) practical knowledge gained through experience; and 
d) any actions planned or taken to improve complaint or civil rights programs of the 

agency; and 
8) any adjustment to comply with the requirements under section 201. 

5 C.F.R. § 724.302 provides further guidance on each agency’s reporting obligations, and also requires 
the submission of the annual report to the Director of the U.S. Office of Personnel Management (OPM) 
for the implementation of a best practices study and the issuance of advisory guidelines. 

Due to its status as a Department of Defense (DoD) agency, the Defense Contract Management Agency 
submits its annual report to the Department of Defense’s Office of Diversity Management & Equal 
Opportunity for inclusion in the DoD-wide submission to Congress. 
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Background 

 
The DCMA EEO office has experienced significant turnover of personnel over the past 12-18 months, 
resulting in a severe degradation of EEO services for the agency. Upon entering the agency, the current 
EEO director, Dr. Larry F. Ross, immediately recognized that the agency needed definitive action to 
ensure the EEO program met its mission. Dr. Ross developed a Business Action Plan in this regard. The 
Plan consists of a series of actions and recommended guidelines extending out over five years (Fiscal 
Years 2011-2016).  
 
In order to serve approximately 10,500 DCMA civilian employees, the EEO office is currently authorized 
16 full-time employees (FTEs). In addition to the FTEs, DCMA EEO is augmented by two contract support 
personnel from Concentric Solutions, Inc. The current DCMA EEO staff is split along program functional 
lines into three main programs: Dispute Resolution; Affirmative Employment and Compliance; and 
Policy, Plans, and Quality Assurance.  
 
DCMA has employees in over 900 offices and sites around the globe. DCMA EEO supports the entire 
agency through EEO personnel at four office locations: Boston, MA; Carson, CA; Springfield, VA; and 
Chester, VA. As part of the BRAC 2005 Law, DCMA HQ was ordered to relocate to Fort Lee, VA by 
September 2011. Five personnel are already located in temporary offices in the vicinity of Fort Lee, with 
the rest of the HQ EEO staff scheduled to relocate by the deadline.  
 
Separate from the BRAC 2005 law, the DCMA director ordered the geographically dispersed offices in 
Boston and Carson to relocate to the Fort Lee area by the same September 2011 deadline set for the 
BRAC 2005 move. This transfer of work will physically consolidate the DCMA EEO office into a single, 
geographically contiguous unit. The transfer of the Boston and Carson offices is an effort to centralize 
and focus the EEO program into a cohesive unit. 
 

Results/Data 
  

1. Number of Cases Filed in Federal Court, Pending or Resolved during 2010, Arising under the 
Various Anti-Discrimination and Whistleblower Protection Statutes Listed in the No FEAR Act. 
 
During FY 10, DCMA had four cases in Federal court, pending or resolved under the laws covered 
in the No FEAR Act.  The cases filed arose under Title VII (42 USC § 2000e) (three) and the 
Whistleblower Protection Act (5 USC  § 2302(b)(8)) (one). 

 
2. Status of Cases 

 
No decisions were issued within 2010 for cases involving DCMA as identified in Question One 
above. 

 
3. Reimbursement to Judgment Fund 

 
During 2010, DCMA did not have to reimburse the Judgment Fund for decisions rendered in 
applicable cases. 
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4. Disciplinary Actions 
 
At DCMA, disciplinary or adverse personnel actions are determined on a case-by-case basis on 
the facts and circumstances present.  During 2010, DCMA did not discipline personnel for 
violations of employment discrimination or whistleblower protection laws. 

 
5. EEO Complaint Data (Year End Data Posted) 

 
Appendix B contains DCMA’s 2010 No FEAR Act data. 

 
The final year-end data for discrimination complaints of each fiscal year was posted in accordance with 
Equal Employment Opportunity Commission (EEOC) regulations at Subpart G, of Title 29 Code Federal 
Regulations, which implemented Section 301(c) (1) (B) of the No FEAR Act on the DCMA Internet site at 
http://www.dcma.mil/dcmahq/eeo/nofear/index.cfm and accessible via a prominent link at the bottom 
from any page.  For 2004-2010, the following number of complaints and complainants revealed an 
overall decrease in the total number of complaints filed against the agency. 
 

 2004 2005 2006 2007 2008 2009 2010 

Number of Complaints Filed 47 37 36 34 36 35 29 
Number of Complainants 44 35 33 29 32 35 28 
Repeat Filers 4 2 3 4 3 0 1 

 

 
6. Policies for disciplinary actions 

 
DCMA Instructions/Policy: Formal disciplinary or adverse actions shall be taken only for cause and for 
the purpose of correcting the offending employee. In cases where repeated offenses occur, or a first 
offense of a particularly aggravated nature occurs, removal from the Federal service may be 
appropriate. No action should be initiated until an examination of the facts and circumstances has been 
made. Where an offense is determined to be minor, corrective action should be accomplished through 
counseling, closer supervision, oral admonishment or other means of alternative discipline, such as a 
“Letter of Discipline.”  
 
At Appendix A is the DCMA Table of Penalties. Of note is item #36, Sexual Harassment, for which a 
penalty for a first offense can range from a reprimand to removal. Item #37 outlines the penalties for 
discrimination based upon race, religion, national origin, age, marital status, political affiliation, or 
disability. A first offense can range from a reprimand to removal. Item #38 outlines the penalties for 
interference with an employee's exercise of, or reprisal against an employee for exercising, a right to 
grieve, appeal or file a complaint through established procedures. A first offense can range from a 
reprimand to removal.  Item #39 outlines the penalties for reprisal against an employee for providing 
information to an Office of Inspector General (or equivalent) or Office of Special Counsel, or to an EEO 
investigator, or for testifying in an official proceeding. A first offense can range from a 10-day 
suspension to removal. Item #40 outlines the penalties for reprisal against an employee for exercising a 
right provided under 5 U.S.C. 71 (Federal Labor Management Relations Statute). A first offense can 
range from a reprimand to removal.   
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7. Trend Analysis 
 
a. EEO Complaint Activity 

 
Overall, the complaint caseload has remained at a low and declining level, ending FY 10 with only 29 
formal complaints filed, which is approximately .34% of the DCMA employee population. This is in 
contrast with the government-wide average of .54%. This is due to the efforts of the DCMA Disputes 
Resolution and Compliance Branch, which has made prevention the primary focus over the last fifteen 
years. With wholesale personnel changes occurring with this branch, the impact, if any, on the EEO 
caseload, is unknown.  
 

b. Bases of Discrimination in EEO Complaints 
 

The five leading bases of EEO complaints in 2010 were race, reprisal, sex, age, and disability. These five 
bases have been the most frequently raised bases for each of the last five calendar years. There has 
been some variation in each of these bases over this time, but each of the bases has been declining, as 
would be expected with an overall declining number of formal complaints. At Appendix B is the No FEAR 
data posted on the DCMA web site for the period ending September 30, 2010. 
 

c. Issues in EEO Complaints 
 
As far as issues were concerned within EEO complaints, there was an increase in the number of cases 
regarding assignment of duties, from 1 in 2006 to 5 in 2010. DCMA has been undergoing various 
realignments. Some of these realignments necessitated position changes which later resulted in EEO 
complaints. In one case, for example, a supervisory employee was reassigned to another office another 
employee fulfilling the same role, resulting in the complainant losing his supervisory role.  
 
In the past two years, there has been an increase in the number of cases regarding appraisals, 0 in 2006, 
1 in 2007, 2 in 2008, 3 in 2009, and 3 in 2010. This is possibly due to the DoD adoption of the National 
Security Personnel System (NSPS), which suffered widespread dislike.   
 
There was a decrease in the number of cases regarding reasonable accommodations, from 7 in 2009 to 1 
in 2010. Previous years’ data are: 3 in 2006, 5 in 2007, and 4 in 2008. This decline from previous years is 
perhaps due to employee retirements and/or to successful mediations which resolved underlying issues. 
Many of the employees requesting accommodations were older workers with age-related health issues. 
In several cases, health issues led to reasonable accommodation ending ultimately in employee 
retirements.  
 
The three leading issues of EEO complaints in the past five years have been harassment (non-sexual), 
promotion/non-selection, and terms/conditions of employment.  These three issues have consistently 
been the most frequently raised issues for each of the last five calendar years. There has been some 
variation in each of these issues over this time. There has been a decrease in the number of cases 
regarding promotion/non-selection: 16 in 2006, 16 in 2007, 12 in 2008, 11 in 2009, and 5 in 2010. This is 
probably the result of fewer positions being filled. 
 
There was a decrease in the number of cases regarding non-sexual harassment, from 13 in 2009 to 9 in 
2010. However, this number tends to vary considerably; 10 in 2006, 4 in 2007, 3 in 2008, 13 in 2009, and 
9 in 2010. There is no clear cause for this variation.  
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The last leading issue of EEO complaints in the past five years was terms/conditions of employment. This 
number also tends to vary; 10 in 2006, 8 in 2007, 17 in 2008, 9 in 2009, and 12 in 2010. There is no clear 
cause for this variation.  
 

d. Actions Planned/Taken to Improve the Complaints Adjudication and Complaints 
Management Functions Within DCMA  

 
In order to improve efficiency of the DCMA EEO program, the Director, DCMA, ordered the work 
performed at the Boston, Massachusetts and Carson, California offices to be consolidated at the new 
headquarters location at Fort Lee, Virginia, timed to coincide with the BRAC move scheduled to be 
complete no later than September 2011.  The vast majority of employees at either location have opted 
not to transfer to the new location, with a small remaining group still working at the locations.  
Previously, DCMA maintained geographically-distributed offices to service the various regions 
throughout the country.  However, as the agency realigned efforts and lines of authority, the DCMA EEO 
program transitioned to a single unit, and the consolidation of positions will help reinforce that change. 
 
In addition to the geographic consolidation, the DCMA EEO office conducted an in-depth analysis of 
business practices within both the office and the agency as a whole regarding EEO programs.  The 
resulting Business Action Plan provided a comprehensive programmatic vision and way forward, aimed 
at utilizing the inherent strengths and opportunities present, while minimizing or addressing the 
weaknesses and threats to mission success.  Specific components to the program improvement are 
included below: 
 
       1. EEO Investigations 
 
        The DCMA EEO Business Action Plan mentioned above states: “The core of any EEO program rests in 
its delivery of EEO services in accordance with regulatory guidance. Administering a comprehensive 
dispute resolution program is only one portion of what is ultimately required; proactive addressing of 
EEO-related issues and topics drive the daily activities of the EEO office, and the very first goal forms the 
center of how the DCMA EEO office directly supports the mission.” The plan outlines as Objective 1A: 
“Direct a timely and effective EEO complaints processing program targeted at early resolution of 
informal and formal complaints alleging illegal discrimination.” The plan identifies, as a measure, 
“Ensure 90% of formal complaint investigations are completed within mandated timeframes.”  DCMA 
EEO will control the investigations process as much as practicable to ensure that the agency minimizes 
the cause of any delays in investigating allegations of unlawful discrimination.  In addition, the Business 
Action Plan outlines ten specific strategies for meeting Objective 1A, and eight specific measures for 
tracking and progressing towards increased timeliness. 
 
           2.   Dismissals of EEO Complaints  

  
        Under the Business Plan mentioned above, the objective of having a “timely and effective EEO 
complaints processing program” will include an analysis of ways to improve the timeliness of dismissals 
of EEO complaints along with a greater emphasis on proactive and early resolution. 
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3. Final Agency Decisions (without EEOC hearing) 
 
         Under the Business Plan mentioned above, the objective of having a “timely and effective EEO 
complaints processing program” will include an analysis of ways to improve the timeliness of dismissals 
of final agency decisions (without EEOC hearings).  

 
4. Findings of Discrimination 

 
         Under the Business Plan mentioned above, the objective of having a “timely and effective EEO 
complaints processing program” will include an analysis of ways to improve the timeliness of dismissals 
of final agency decisions (without EEOC hearings).  
 
Practical Knowledge Gained Through Experience, and Actions Planned or Taken to Improve the 
Complaint or Civil Rights Programs 
 

1. EEO Investigations  
 
There will be a closer relationship maintained between DCMA and the DoD Civilian Personnel 
Management Service, which conducts investigations for DoD. This should improve both the timeliness 
and quality of investigative reports. 
 

2. Process Efficiencies 
 
The Defense Contract Management Agency (DCMA), as of July 2010, did not have an effective and 
efficient Equal Employment Opportunity (EEO) program. This was due to several reasons: high turnover 
of EEO personnel; EEO personnel scattered in several locations across the country; underperforming in 
mission requirements; lack of up-to-date policies; ineffective Alternative Dispute Resolution Process; 
and lack of EEO training and compliance DCMA-wide. There existed a lack of clear cut goals to drive the 
mission of EEO as it relates to the DCMA strategic plan.  As far as efficiencies are concerned, Phase One 
of the reorganization of the EEO Center involved aligning the senior EEO staff to ensure maximum 
program efficiencies. After final receipt of SWOT surveys and in consultation with the senior members of 
the EEO Center, the Director of EEO ensured each employee was assigned to the area of EEO where 
their skills and abilities best fit.  As new staff are hired and trained, further efficiencies will be 
developed.  
 

3. Staff Training 
 
With the advent of new staff, there will be a strong need for training in various EEO functions. Unlike the 
recent past, EEO Specialists will be generalists, handling not only EEO complaints but Affirmative 
Employment programs as well. This will necessitate that EEO Specialists receive training on both the EEO 
complaints process as well as Affirmative Employment programs. In addition, DCMA has over 100 
Special Emphasis Program Coordinators (SEPC) stationed throughout the U.S.  The DCMA EEO Business 
Action Plan indentifies that EEO Specialist’s serving as Special Emphasis Program Managers (SEPM) will 
be working closely with the SEPC’s “to ensure they maintain training requirements, perform their 
collateral duty EEO functions, and generally promote the positive aspects of diversity through their 
respective locations.“ 
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4. Component Staffing 
 
With new SEPM’s and a proactive working relationship with the SEPC’s, a stronger focus will be possible 
on Special Emphasis Programs to increase the representation of women, minorities, and people with 
disabilities. Also, the co-location of all EEO personnel at the HQ location will allow for a closer working 
relationship with Human Resources personnel and the Office of Diversity; this will permit improvements 
in EEO related issues such as recruiting, selection, placement, and training.  
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Appendix A: 

DCMA Table of 

Penalties 
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(NOTE:  This guide is not an exhaustive list of all offenses that may be applicable to a specific incident of 
misconduct.  All "days" are calendar days.)   
  

NATURE OF OFFENSE 1
ST

 OFFENSE 
Minimum/Maximum 

2
ND

 OFFENSE 
Minimum/Maximum 

3
RD

 OFFENSE 
Minimum/Maximum 

Attendance Related Offenses       

1. Unexcused tardiness. Admonishment 
Reprimand 

Reprimand 
5-day Suspension 

5-day Suspension 
Removal 

2. Unexcused or unauthorized absence, 
including leaving job to which assigned or 
premises, during working hours, without 
proper permission. 

Admonishment 
Removal 

Reprimand 
Removal 

10-day Suspension 
Removal 

3. Failure to request leave in accordance 
with established requirements.   

Admonishment 
Reprimand 

Reprimand 
5-day Suspension 

5-day Suspension 
Removal 

Work Related Offenses       

4. Loafing or idleness. Admonishment 
Reprimand 

Reprimand 
10-day Suspension 

10-day Suspension 
Removal 

5. Careless or negligent work resulting in 
waste or delay. 

Admonishment 
Reprimand 

Reprimand 
Removal 

10-day Suspension 
Removal 

6.  Failure to safeguard confidential matter 
and/or violation of security regulation 
requirements. 

Admonishment 
Removal 

Reprimand 
Removal 

10-day Suspension 
Removal 

7.  Failure or unreasonable delay in carrying 
out instructions. 

Admonishment 
Reprimand 

Reprimand 
Removal 

10-day Suspension 
Removal 

Safety Related Offenses       

8. Violating traffic regulations in a 
government vehicle or improper operation 
of a government vehicle. 

Admonishment 
30-day Suspension 

Reprimand 
Removal 

10-day Suspension 
Removal 

9. Failure to observe precaution for personal 
safety, posted rules, signs, written or oral 
safety instructions, or to use protective 
clothing or equipment. 

Admonishment 
10-day Suspension 

Reprimand 
Removal 

10-day Suspension 
Removal 

10. Smoking in unauthorized places or 
carrying of matches in explosive areas. 

Admonishment 
Removal 

Reprimand 
Removal 

10-day Suspension 
Removal 

11. Neglectful performance of duty, causing 
injury or harm to anyone.   

Admonishment 
Removal 

10-day Suspension 
Removal 

Removal 

12. Failure to report personal injury or 
accident. 

Admonishment 
Reprimand 

Reprimand 
5-day Suspension 

5-day Suspension 
Removal 

13. Sleeping on duty.        
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a. Where safety of DCMA employees, 
contractors, customers, or property is not 
endangered.  

Admonishment 
Reprimand 

Reprimand 
5-day Suspension 

5-day Suspension 
Removal 

b. Where safety of DCMA employees, 
contractors, customers, or property may be 
endangered. 

Admonishment 
5-day Suspension 

5-day Suspension 
Removal 

Removal 

OFFENSIVE BEHAVIOR RELATED OFFENSES       

14.  Conduct unbecoming a Federal 
employee.   

Reprimand 
Removal 

10-day Suspension 
Removal 

Removal 

15. Fighting, threatening, attempting or 
inflicting bodily injury to another; engaging 
in dangerous horseplay. (Penalty depends 
on such factors as provocation, extent of 
any injuries, and whether actions were 
defensive or offensive in nature.) 

Reprimand 
Removal 

10-day Suspension 
Removal 

Removal 

16. Disrespectful conduct, use of insulting, 
abusive, or obscene language to or about 
other employees, contractors or customers. 

Reprimand 
Removal 

10-day Suspension 
Removal 

Removal 

17. Deliberate refusal to carry out any 
proper order from, or insolent, abusive, or 
obscene language toward immediate or 
other supervisor having responsibility for 
the work of the employee; willful resistance 
to same; insubordination 

Reprimand 
Removal 

10-day Suspension 
Removal 

Removal 

INTOXICANT RELATED OFFENSES       

18. Offenses related to intoxicants. Actions 
involving these offenses should be reviewed 
to ensure the requirements of drug and 
alcohol abuse program are met.** 

      

18a. Alcohol-related:       

(1) Unauthorized possession of alcoholic 
beverages while on DCMA premises or in 
duty status. 

Admonishment 
Reprimand 

Reprimand 
5-day Suspension 

5-day Suspension 
Removal 

(2) Unauthorized use of alcoholic beverages 
while on DCMA premises or in duty status.  
Reporting to or being on duty while under 
the influence of alcohol. 

Reprimand 
Removal 

5-day Suspension 
Removal 

10-day Suspension 
Removal 
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(3) Sale or transfer of an alcoholic beverage 
while on DCMA premises or in a duty status 
or while any person involved is in a duty 
status. 

Reprimand 
Removal 

5-day Suspension 
Removal 

10-day Suspension 
Removal 

18b. Drug-related:       

(1) Unauthorized possession of an illegal 
drug or controlled substance while on DCMA 
premises or in a duty status. 

Reprimand 
Removal 

30-day Suspension 
Removal 

Removal 

(2) Unauthorized use of a drug or controlled 
substance while on DCMA premises or in a 
duty status.  (EO 12564)  Reporting to or 
being on duty while under the influence of a 
drug or controlled substance.  Positive 
Random drug test. 

Reprimand 
Removal 

Removal Removal 

(3) Sale or transfer of a drug or controlled 
substance while on DCMA premises or in a 
duty status or while any person involved is 
in a duty status. 

Removal Removal Removal 

(4) Refusal to take drug test, as required. Reprimand 
Removal 

Removal Removal 

GAMBLING RELATED OFFENSES       

19. Unlawful gambling or betting on DCMA 
premises. 

Reprimand 
10-day Suspension 

10-day Suspension 
Removal 

Removal 

20. Promotion of unlawful gambling on 
DCMA premises. 

Reprimand 
Removal 

15-day Suspension 
Removal 

Removal 

INDEBTEDNESS RELATED OFFENSES       

21. Indebtedness-lack of good faith in paying 
just financial obligations; such as failure 
without good cause to make or live up to 
arrangements to pay a debt that the 
employee admits he owes or that is    
supported by court judgment, or that 
represents a tax or other financial obligation 
to the U.S. Government or the State or local 
government.  This includes failure to pay 
individually billed Travel Charge cards as a 
result of official government travel.   

Admonishment Admonishment 
10-day Suspension 

Reprimand 
Removal 

THEFT RELATED OFFENSES       

22. Actual or attempted theft of personal   
property or government property on DCMA 
premises; unauthorized possession of 
government property. 

Reprimand 
Removal 

10-day Suspension 
Removal 

Removal 

FALSIFICATION RELATED OFFENSES       

23. Making false or unfounded statements, 
which are slanderous or defamatory, about 
other DCMA personnel or officials. 

Reprimand 
Removal 

10-day Suspension 
Removal 

Removal 
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24. Falsifying attendance record for self or 
another employee. 

Reprimand 
Removal 

10-day Suspension 
Removal 

Removal 

25. Intentional falsification, misstatement, 
or concealment of material fact in 
connection with employment or any 
investigation, inquiry or other proper 
proceeding; refusal to cooperate in same; or 
willfully forging or falsifying official 
Government records or documents. 

Reprimand 
Removal 

10-day Suspension 
Removal 

Removal 

26.  Falsifying transportation subsidy for 
personal or another employee’s gain. 

Reprimand 
Removal 

10-day Suspension 
Removal 

Removal 

27.  Using official Government Travel card 
for unofficial cash withdrawal or purchases, 
not in support of official government travel. 

Reprimand 
Removal 

10-day Suspension 
Removal 

Removal 

28.  Using official Purchase Card for 
unofficial cash withdrawals or purchases for 
personal gain or another employee's gain or 
failure to appropriately control use of 
Purchase Card by approving official 
responsible for use or oversight of the Card. 

Reprimand 
Removal 

10-day Suspension 
Removal 

Removal 

GOVERNMENT PROPERTY RELATED 
OFFENSES 

      

29. Loss of, damage to, destruction of, or 
unauthorized use of Government property: 

      

a. Through carelessness or negligence. Admonishment 
10-day Suspension 

10-day Suspension 
Removal 

Removal 

b. Through maliciousness or intent. Reprimand 
Removal 

10-day Suspension 
Removal 

Removal 

30. Misuse of or authorization of the use of 
any Government vehicle for other than 
official purposes. (31 U.S.C. 1349(b)) 

30-day Suspension 
Removal 

Removal Removal 

31.  Unauthorized use of Government 
computer for the purpose of 
viewing/soliciting pornography, or sexually 
explicit material, “hate mail,” or crimes 
against the Government. 

Reprimand 
Removal 

10-day Suspension 
Removal 

Removal 

CONTRACTOR RELATED OFFENSES       

32. Disregard of the Standards of Ethical 
Conduct for Executive Branch Employees (5 
CFR 2635).   

Admonishment 
Removal 

10-day Suspension 
Removal 

Removal 

PERSONNEL RELATED OFFENSES       

33. Violation of the Privacy Act. Reprimand 
10-day Suspension 

10-day Suspension 
Removal  

Removal 

34. Prohibited personnel practice. Reprimand 10-day Suspension Removal 
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(Reference: 5 USC 2302) Removal Removal 

35. Participating in a work stoppage, sickout, 
or strike. 

Removal Removal Removal 

36. Sexual harassment. Reprimand 
Removal 

5-day Suspension 
Removal 

Removal 

SUPERVISORY/MANAGERIAL OBSERVANCE 
OF EMPLOYEE RIGHTS RELATED OFFENSES 

      

37. Discrimination based on race, color, sex, 
religion, national origin, age, marital status, 
political affiliation, or disability. 

Reprimand 
Removal 

5-day Suspension 
Removal 

Removal 

38. Interference with an employee's exercise 
of, or reprisal against an employee for 
exercising, a right to grieve, appeal or file a 
complaint through established procedures. 

Reprimand 
Removal  

5-day Suspension 
Removal  

Removal 

39. Reprisal against an employee for 
providing information to an Office of 
Inspector General (or equivalent) or Office 
of Special Counsel, or to an EEO investigator, 
or for testifying in an official proceeding. 

10-day Suspension 
Removal  

Removal Removal 

40. Reprisal against an employee for 
exercising a right provided under 5 U.S.C. 71 
(Federal Labor Management Relations 
Statute). 

Reprimand 
Removal 

5-day Suspension 
Removal 

10-day Suspension 
Removal 

OFFENSES PRESCRIBED IN STATUTE       

41. Finding by MSPB of refusal to comply 
with MSPB order or of violation of statute 
causing issuance of Special Counsel 
complaint [(5 U.S.C. 1204(a)(2) and 
1212(a)].  NOTE: Penalty may need to be 
coordinated with Office of Special Counsel. 

Reprimand 
Removal 

Reprimand 
Removal 

Reprimand 
Removal 

42. Directing, expecting, or rendering 
services not covered by appropriations (5 
U.S.C. 3103). 

Removal Removal Removal 

43.  Prohibited Political Activity or Any 
Violation of the Hatch Act.   

Reprimand 
Removal 

30-day Suspension 
Removal 

Removal 

44. Failure to deposit into the Treasury 
money accruing from lapsed salaries or from 
unused appropriations for salaries (5 U.S.C. 
5501). 

Removal Removal Removal 

45. Soliciting donations from any third party 
to provide a supervisor or employee of 
higher grade with any thing of value in 
violation of 5 USC 7351 or 5 CFR Part 2635; 
or giving a supervisor or employee of a 
higher grade anything of value in violation of 
5 USC 7351 or 5 CFR Part 2635; or accepting 
or using coercive efforts to obtain anything 

Reprimand 
10-day Suspension 

10-day Suspension 
Removal 

Removal 
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of value from a subordinate employee or 
employee of lower grade in violation of 5 
USC 7351 or 5 CFR Part 2635. 

49. Action against national security (5 U.S.C. 
7532). 

30-day Suspension 
Removal 

Removal Removal 

50.  Mutilating or destroying a public record. 
(18 USC 2071) 

Removal Removal Removal 

  
INSTRUCTIONS FOR USE OF TABLE OF PENALTIES 

1. The range of penalties indicated in this table is to be used as a guide in administering discipline to help assure 
that like disciplinary action is taken for like offense. 
2. The suspension penalties listed in the table are applicable to workdays for those suspensions between 1 and 14 
days.  In accordance with Title 5, U.S. Code, Chapter 75, "Suspended for More than 14 days" is interpreted to 
express calendar days. 
3. In using this table, consideration will be given to the following: 
a. The table is designed to be sufficiently broad to include most types of offenses, but is not intended to be an 
exhaustive listing of all offenses. For other offenses, appropriate penalties may be prescribed by disciplinary 
officials for application within their jurisdiction, consistent with the range of penalties for comparable offenses 
listed in the table. 
b. This guide does not cover all offenses for which disciplinary penalties are expressly provided by law or Civil 
Service regulation. 
c. Offenses need not be identical in order to support progressively more severe disciplinary/adverse action against 
an employee. For example, an employee who has received an admonishment for AWOL can receive a reprimand 
for sleeping on duty, and possibly be suspended or removed for a third offense unrelated to the two previous 
infractions. 
d. When an employee has committed a combination or series of offenses, a greater penalty than is listed for a 
single offense is appropriate. 
e. Where appropriate, demotion may be used in place of removal as provided in this chapter, except where 
prohibited by law.   
f. Disciplinary penalties will generally fall between the ranges indicated in the guide, but in unusual circumstances 
greater or lesser penalties may be imposed. In determining disciplinary action to be taken in a specific case, the 
following 12 factors that will be considered as cited in Douglas v. VA, 5 M.S.P.R. 280 (1981). Remember that any of 
the Douglas factors may be either mitigating or aggravating. Each relevant factor must be addressed. 
  (1) The nature and seriousness of the offense, and its relation to the employee's duties, position and 
responsibilities, including whether the offense was intentional or technical or inadvertent, or was committed 
maliciously or for gain, or was frequently repeated. 
  (2) The employee's job level and type of employment, including supervisory or fiduciary role, contacts with the 
public, and prominence of the position. 
  (3) The employee's past disciplinary record. 
  (4) The employee's past work record, including length of service, performance on the job, ability to get along with 
fellow workers, and dependability. 
  (5) The effect of the offense upon the employee's ability to perform at a satisfactory level and its effect upon the 
supervisor's confidence in the employee's ability to perform assigned duties. 
  (6) Consistency of the penalty with those imposed upon other employees for the same or similar offenses. 
  (7) Consistency of the penalty with any applicable agency table of penalties. 
  (8) The notoriety of the offense or its impact upon the reputation of the agency. 
  (9) The clarity with which the employee was on notice of any rules that was violated in committing the offense, or 
had been warned about the conduct in question. 
 (10) Potential for the employee's rehabilitation. 
 (11) Mitigating circumstances surrounding the offense such as unusual job tension, personality problems, mental 
impairment, harassment, or bad faith, malice or provocation on the part of others involved in the matter. 
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 (12) The adequacy and effectiveness of alternative sanctions to deter such conduct in the future by the employee 
or others. 
g. Removal action will be taken whenever required by law or regulation or whenever warranted by the facts in the 
individual case. Normally, progressively more severe penalties will be administered before removal action is 
initiated, unless the offense is so serious that it warrants removal action. The severity of the penalty will be that 
which is required in order to correct the attitude or conduct of the employee or to correct the situation. 
h. Although oral admonishments of employees are not considered formal disciplinary actions, such 
admonishments may be considered when assessing the appropriate penalty for a particular subsequent offense. 
i. The "Douglas" factors are not applicable in those instances where a specific penalty (e.g., 30 day suspension for 
misuse of a Government vehicle) is required by statute. 
j.  If prior discipline is used to enhance the current penalty, it must be referenced in the advance notice (proposal 
letter).   
k. The "staleness" of a previous offense will be taken into consideration when proposing subsequent discipline. 
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Equal Employment Opportunity Data Posted 
Pursuant to the No Fear Act: 

DCMA-Wide 

For the annual period ending September 30, 2010 

**Mixed Cases are Included in this report.** 

Complaint Activity 

Comparative Data 

Previous Fiscal Year Data 
2010 

2005 2006 2007 2008 2009 

Number of Complaints Filed 37 36 34 36 35 29 

Number of Complainants 35 33 29 32 35 28 

Repeat Filers 2 3 4 3 0 1 

Complaints by Basis 
Comparative Data 

Previous Fiscal Year Data 

2010 Note: Complaints can be filed alleging multiple 
bases.The sum of the bases may not equal total 
complaints filed. 

2005 2006 2007 2008 2009 

Race 13 11 19 11 15 9 

Color 5 7 9 4 7 2 

Religion 4 0 1 0 3 0 

Reprisal 17 18 14 21 11 14 

Sex 14 17 17 14 17 11 

National Origin 5 5 3 9 5 3 

Equal Pay Act 0 1 0 0 1 0 

Age 20 14 18 17 16 9 

Disability 15 12 10 11 10 8 

Non-EEO 0 0 0 0 0 0 

Complaints by Issue Comparative Data 
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Previous Fiscal Year Data 

2010 Note: Complaints can be filed alleging multiple 
bases.The sum of the bases may not equal total 
complaints filed. 

2005 2006 2007 2008 2009 

Appointment/Hire 1 0 0 2 2 2 

Assignment of Duties 4 1 2 2 3 5 

Awards 1 1 0 2 1 0 

Conversion to Full-time 0 0 0 0 0 0 

Disciplinary Action 

 Demotion 0 0 0 0 1 0 

 Reprimand 0 0 3 1 0 1 

 Suspension 2 0 1 2 1 0 

 Removal 1 0 0 0 1 0 

 Other 3 0 0 1 2 0 

Duty Hours 0 0 0 0 0 0 

Evaluation Appraisal 1 0 1 2 3 3 

Examination/Test 0 0 0 0 0 0 

Harassment 

 Non-Sexual 2 10 4 3 13 8 

 Sexual 0 0 0 1 0 0 

Medical Examination 0 0 0 0 0 0 

Pay (Including Overtime) 0 2 0 0 1 0 

Promotion/Non-Selection 15 16 16 12 11 4 

Reassignment 

 Denied 0 1 0 0 0 1 

 Directed 1 3 1 4 1 2 

Reasonable Accommodation 3 3 5 4 7 1 
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Reinstatement 0 0 0 0 0 0 

Retirement 1 0 0 1 2 0 

Termination 1 2 1 2 3 2 

Terms/Conditions of Employment 4 10 8 17 9 11 

Time and Attendance 2 1 3 2 6 2 

Training 1 1 0 1 3 2 

Other 0 0 0 0 0 0 

Processing Time 

Comparative Data 

Previous Fiscal Year Data 
2010 

2005 2006 2007 2008 2009 

Complaints pending during fiscal year   

Average number of days in investigation 267.44 175.00 143.24 190.67 201.32 173.48 

Average number of days in final action 721.00 89.93 88.05 136.29 271.19 34.00 

Complaint pending during fiscal year where 
hearing was requested 

  

Average number of days in investigation 234.56 54.40 91.64 105.59 155.13 0 

Average number of days in final action 21.00 19.45 29.00 19.75 14.40 14.62 

Complaint pending during fiscal year where 
hearing was not requested 

  

Average number of days in investigation 309.71 221.38 237.83 301.92 270.60 271.06 

Average number of days in final action 861.00 230.90 253.40 291.67 504.64 65.00 

Complaints Dismissed by Agency 

Comparative Data 

Previous Fiscal Year Data 
2010 

2005 2006 2007 2008 2009 

Total Complaints Dismissed by Agency 5 12 5 9 7 13 

Average days pending prior to dismissal 38 252 46 120 -17 21 

Complaints Withdrawn by Complainants   
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Total Complaints Withdrawn by Complainants 4 3 6 7 0 10 

Total Final Agency Actions Finding Discrimination 

Comparative Data 

Previous Fiscal Year Data 
2010 

2005 2006 2007 2008 2009 

# % # % # % # % # % # % 

Total Number Findings 0   1   0   0   0   0   

Without Hearing 0 0 0 0 0 0 0 0 0 0 0 0 

With Hearing 0 0 1 100 0 0 0 0 0 0 0 0 

Findings of Discrimination Rendered by Basis 
Comparative Data 

Previous Fiscal Year Data 
2010 

Note: Complaints can be filed alleging multiple 
bases.The sum of the bases may not equal total 
complaints and findings. 

2005 2006 2007 2008 2009 

# % # % # % # % # % # % 

Total Number Findings 0   1   0   0   0   0   

Race 0 0 0 0 0 0 0 0 0 0 0 0 

Color 0 0 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 1 100 0 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

  

Findings After Hearing 0   1   0   0   0   0   

Race 0 0 0 0 0 0 0 0 0 0 0 0 
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Color 0 0 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 1 100 0 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

  

Findings Without Hearing 0   0   0   0   0   0   

Race 0 0 0 0 0 0 0 0 0 0 0 0 

Color 0 0 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

Findings of Discrimination Rendered by Issue 

Comparative Data 

Previous Fiscal Year Data 
2010 

2005 2006 2007 2008 2009 

# % # % # % # % # % # % 

Total Number Findings 0   1   0   0   0   0   
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Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 

Awards 0 0 1 100 0 0 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 

Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 

Harassment 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 

Reassignment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 
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Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 0 0 0 0 

Other - User Defined 0 0 0 0 0 0 0 0 0 0 0 0 

  

Findings After Hearing 0   1   0   0   0   0   

Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 

Awards 0 0 1 100 0 0 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 

Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 

Harassment 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 

Reassignment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 0 0 0 0 
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Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 0 0 0 0 

Other - User Defined 0 0 0 0 0 0 0 0 0 0 0 0 

  

Findings Without Hearing 0   0   0   0   0   0   

Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 

Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 

Harassment 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
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Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 

Reassignment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 0 0 0 0 

Other - User Defined 0 0 0 0 0 0 0 0 0 0 0 0 

Pending Complaints Filed in Previous Fiscal Years by 
Status 

Comparative Data 

Previous Fiscal Year Data 
2010 

2005 2006 2007 2008 2009 

Total complaints from previous Fiscal Years 71 67 45 42 46 47 

Total Complainants 54 48 40 38 39 46 

Number complaints pending   

Investigation 5 3 2 2 1 1 

ROI issued, pending Complainant's action 0 0 0 0 0 0 

Hearing 23 10 7 12 18 14 

Final Agency Action 10 6 2 5 0 1 

Appeal with EEOC Office of Federal Operations 4 11 18 14 10 8 

Complaint Investigations 
Comparative Data 

Previous Fiscal Year Data 2010 
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2005 2006 2007 2008 2009 

Pending Complaints Where Investigations Exceed 
Required Time Frames 

31 15 9 6 4 9 
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DEFENSE CONTRACT MANAGEMENT AGENCY 

6350 WALKER LANE, SUITE 300 


ALEXANDRIA, VIRGINIA 22310-3241 


NOV 1 8 2010 

MEMORANDUM FOR ALL DCMA EMPLOYEES AND APPLICANTS 

SUBJECT: Policy Statement on Harassment 

The Defense Contract Management Agency (DCMA) is committed to a workplace free 
from harassment based upon race, color, sex (whether or not of a sexual nature and including 
same-gender harassment and gender identify harassment), sexual orientation, religion, national 
origin, age (40 and over), disability, reprisal, marital status, political affiliation, parental status, 
genetic predisposition, or retaliation. Workplace harassment, including reprisals or retaliation 
against any complainants, witnesses, and any employees who provide information, is 
unacceptable conduct and will not be tolerated. Harassment violates the standards of respect, 
loyalty, and integrity required from all DCMA employees. 

As the Director of DCMA, I have a personal commitment and responsibility to ensure 
that our workplace is free of harassment and it is imperative that everyone understands what 
constitutes harassment. Harassment is any unwelcome verbal or physical conduct perpetrated 
due to one or more legally protected bases that (1) is sufficiently severe or pervasive enough to 
create a hostile work environment; or (2) results in a tangible change in an employment status or 
benefits (e.g., demotion, tennination, failure to promote, etc.). 

A hostile work environment occurs when unwelcome comments or conduct due to the 
legally protected bases, unreasonably interferes with an employee's work perfonnance or creates 
an intimidating, hostile, or offensive work environment. Anyone in the workplace might commit 
this type of harassment - management official, co-worker, or non-employee, such as a 
contractor, vendor, or guest. The victim can be anyone affected by the conduct, not just the 
individual at whom the offensive conduct is directed. 

DCMA strictly prohibits any harassing behaviors, including, but not limited to: 

• 	 Unwelcome sexual advances, requests for sexual favors, and all other verbal or 
physical conduct of a sexual nature. 

• 	 Making or threatening reprisals for refusing sexual favors. 

• 	 Repeated requests for dates or questions about one's sex life or experiences. 

• 	 Unwelcome physical contact such as pinching, kissing, inappropriately touching 
another employee, or impeding another employee's nonnal work movement. 

• 	 Slurs, jokes, posters, cartoons, pictures, offensive gestures, derogatory remarks, 
negative stereotyping, or offensive sounds that are based upon any protected 
status or directed towards an employee due to a protected status. 

30



• 	 Acts of physical violence, threats of physical violence, or other physical intimidating 
behavior directed toward an employee due to a protected status. 

• 	 Continuous discriminatory activities, engaged in because of an employee having a 
protected status that is not explicitly sexual (or race, age, etc.) (e.g. , unequal 
distribution of work, lack of assistance when such assistance is provided to those 
outside the protected status, hiding work tools or equipment, etc.). 

All reports of harassment shall be investigated without exception. To the extent possible, 
the investigation will be conducted in a confidential manner in order to protect all parties 
involved. This shall be no retaliatory action for filing a harassment complaint. However, it it is 
determined after the investigation that the complaint consisted of false charges or that an 
employee has provided false information, disciplinary action will be taken against the employee 
who filed the complaint or provided the false information. 

If you feel that you have been a victim of any form of harassment, you should report the 
alleged act immediately to your first-level or second-level supervisor, appropriate officials of 
DCMA's EEO Office, and/or your commanding officer. 

All managers and supervisors are responsible for making sure that our workplace is a 
positive and safe environment for our employees - free from any and all discrimination, 
harassment, intimidation, or other prohibited behaviors. Managers and supervisors will be held 
accountable if these behaviors allowed. Every DCMA Employee must be committed to ensuring 
that DCMA's mission is not compromised by unacceptable behaviors such as harassment, 
regardless of the form. 

If you are a past or present DCMA employee, or an applicant for employment, and you 
feel that you have been harassed, you may contact an EEO counselor at (617) 753-3473 or 
eeo@dcma.mil. 

c.Jw~ 
Director 

2 
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DEFENSE CONTRACT MANAGEMENT AGENCY 
6350 WALKER LANE. SUITE 300 

ALEXANDRIA. VIRGINIA 22310-3241 

NOV 1 8 2010 

MEMORANDUM FOR ALL DCMA EMPLOYEES AND APPLICANTS 

SUBJECT: Policy Statement on Equal Employment Opportunity 

The Defense Contract Management Agency (DCMA) is fully committed to strict 
adherence to the letter and spirit of Equal Employment Opportunity (EEO) laws, policies, 
regulations, and requirements. This adherence includes providing to all employees and 
applicants the ability to work and advance due to their merit, ability, and potential, free from 
social, personal, or institutional barriers ofprejudice or discrimination based unlawfully on race, 
color, religion, age, sex, national origin, disability, reprisal, marital status, sexual orientation, 
parental status, genetic predisposition, political affiliation, or other prohibited non-merit factors. 
The principles of EEO are inherent in our core values of dignity, respect, loyalty, and integrity. 

I am personally committed to our EEO program and expect that everyone in DCMA will 
contribute to its success. Accordingly, each of us-managers, supervisors, and employees-are 
responsible for ensuring that the DCMA work environment is free from any form of 
discrimination or harassment. Such behavior erodes morale, undermines teamwork, and impedes 
performance goals and mission objectives. Unlawful discrimination will not be practiced, 
condoned, or tolerated. 

The success of our EEO program requires a commitment to DCMA's affirmative 
employment program initiatives as well as the need to provide maximum employment, 
professional development, and upward mobility opportunities for all employees. Therefore, all 
managers and supervisors are responsible for ensuring that personnel decisions are fair and 
equitable. 

Those seeking advice and assistance in resolving workplace discrimination should 
contact DCMA's EEO office. DCMA employees are also encouraged to report prohibited 
activity through their chain of command. Civilian and military managers and supervisors have 
an obligation to immediately explore such allegations, identify problematic behavior, and take 
appropriate corrective action. 

For continued mission success, each DCMA employee must fully support the EEO 
program. DCMA strives to be a workplace of mutual respect with appreciation for diverse 
backgrounds and cultures, where each member is valued as an individual with equal opportunity 
to reach his or her fullest potential possible. Equal treatment is essential for reaching our goal as 
a model EEO employer. I ask all employees to understand that by ensuring equal opportunity, 
our Agency and our Nation will be stronger. 
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If you are a past or present DCMA employee, or an applicant for employment, and you 
feel that you have been subjected to unlawful discrimination, you may contact an EEO counselor 
at (617) 753-3473 or eeo@dcma.rnil. 

c.J.~. 

Director 
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DEFENSE CONTRACT MANAGEMENT AGENCY 
6350 WALKER LANE, SUITE 300 

ALEXANDRIA, VIRGINIA 22310-3241 

NOV 1 8 2010 

MEMORANDUM FOR ALL DCMA EMPLOYEES AND APPLICANTS 

SUBJECT: Policy Statement on Diversity and Inclusion 

The Defense Contract Management Agency (DCMA) is committed to creating and 
maintaining a culture that values and leverages diversity which encompasses the full range of 
talents, skills, perspectives, backgrounds, and life experiences. Such a culture, where similarities 
and differences of individuals are valued and leveraged, enables each employee to reach his or 
her potential and maximize their contributions to our agency's strategic goals and objectives. 
This commitment to diversity and inclusion empowers our workforce to better accomplish the 
DCMA mission. 

Diversity goes beyond the efforts required to be in compliance with equal employment 
opportunity and antidiscrimination laws and regulations. In order to continue meeting our 
mission in supporting the warfighter, we must ensure that diversity and inclusion strategies are 
integrated into our agency's policies, practices and procedures as diversity drives innovation, 
creativity, and competitive strength as well as employee productivity, engagement and retention. 

As Director of DCMA, I urge each of you to lead by example by treating one another 
with dignity and respect, by managing stereotypes and not permitting them to impact your 
decisions in the workplace and by committing your support in helping the agency diversify the 
workforce so that it more accurately reflects the public we serve. 

I call upon all DCMA supervisors, managers, and leaders to embrace diversity and 
inclusion and to ensure that all civilian and military personnel understand they are able to 
achieve their full potential, regardless of their similarities or differences, while contributing to 
the DCMA mission. I also expect leadership, in conjunction with the Director, Equal 
Employment Opportunity, and Director, Diversity, Inclusion, & Recruitment, to establish 
training, mentoring, and development programs and approaches that ensure all DCMA personnel 
have the skills to navigate career progression successfully, to provide cultural awareness training, 
and provide appropriate assistance to enhance organizational capabilities. 

DCMA is fully committed to leveraging diversity and inclusion best practices to identify 
and develop the best talent, create effective teams, achieve excellence, and realize mission 
success. I expect all employees to respect the value of diversity and inclusion. 

clw~ 
Director 

36



 



nkFICE OF THE UNDER SECRETARY OF DEFENSE fr 4000 DEFENSE PENTAGON 
WASHINGTON, D.C. 20301-4000 

MAR 2 9 2011 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Ms. Berrien: 

I 
a-

1J 
I;-.? 

D 
(.11 

Enclosed please find a compilation of Fiscal Year 2010 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management (OPM) at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

, We did not receive a report from the Department of the Army and will submit that 
compop.ent's report to you under separate cover as soon as possible. 

\ 

If you have any questions about this submission or require more information, please 
contact Ms. Marilee Perkal at 703.571.9337 or at marilee.perkal@osd.mil. 

• 

Enclosure: 
As stated 

Sincerely, 

arrett, CAPT, USN 
Deputy Director 
Office of Diversity Management and 

Equal Opportunity 
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INTRODUCTION  

The Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 
(commonly known as the “No FEAR Act”), Public Law 107-174, was enacted on May 15, 2002.  
It was the intent of Congress to increase accountability regarding violations of antidiscrimination 
and whistleblower protection laws.  The No FEAR Act directed Federal agencies to post 
quarterly equal employment opportunity (EEO) complaints data on its public Web site, 
reimburse the Judgment Fund, and submit an annual report to Congress. 

 
This document responds to the reporting requirements set forth in Section 302 of the No 

FEAR Act which states:   
 

 (a) Annual Report.--Subject to subsection (b), not later than 180 days after the end of each fiscal 
year, each Federal agency shall submit to the Speaker of the House of Representatives, the 
President pro tempore of the Senate, the Committee on Governmental Affairs of the Senate, the 
Committee on Government Reform of the House of Representatives, each committee of 
Congress with jurisdiction relating to the agency, the Equal Employment Opportunity 
Commission, and the Attorney General an annual report which shall include, with respect to the 
fiscal year--  

(1) the number of cases arising under each of the respective provisions of law covered by 
paragraphs (1) and (2) of section 201(a) in which discrimination on the part of such 
agency was alleged;  

(2) the status or disposition of cases described in paragraph (1);  

(3) the amount of money required to be reimbursed by such agency under section 201 in 
connection with each of such cases, separately identifying the aggregate amount of such 
reimbursements attributable to the payment of attorneys' fees, if any;  

(4) the number of employees disciplined for discrimination, retaliation, harassment, or 
any other infraction of any provision of law referred to in paragraph (1);  

(5) the final year-end data posted under section 301(c)(1)(B) for such fiscal year (without 
regard to section 301(c)(2));  
 
(6) a detailed description of-- 

(A) the policy implemented by that agency relating to appropriate disciplinary 
actions against a Federal employee who--  

(i) discriminated against any individual in violation of any of the laws cited 
under section 201(a) (1) or (2); or  
(ii) committed another prohibited personnel practice that was revealed in 
the investigation of a complaint alleging a violation of any of the laws 
cited under section 201(a) (1) or (2); and  
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(B) with respect to each of such laws, the number of employees who are 
disciplined in accordance with such policy and the specific nature of the 
disciplinary action taken;  
 

(7) an analysis of the information described under paragraphs (1) through (6) (in 
conjunction with data provided to the Equal Employment Opportunity Commission in 
compliance with Part 1614 of Title 29 of the Code of Federal Regulations) including-- 

(A) an examination of trends;  
(B) causal analysis;  
(C) practical knowledge gained through experience  
(D) any actions planned or taken to improve complaint or civil rights programs of 
the agency; and  

 
(8) For each fiscal year, any adjustment needed or made to the budget of the agency to 
comply with its Judgment Fund reimbursement obligation(s) incurred under Sec.  
724.103 of subpart A of this part the requirements under section 201. 
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Summary 

 
The No FEAR Act is intended to reduce the incidence of workplace discrimination within 

the Federal government by making agencies and departments more accountable.  Section 203 of 
the No FEAR Act specifically requires, no later than 180 days after the end of each fiscal year, 
each Federal agency to submit, to certain Congressional committees and members, an annual 
report with specific information relating to each agency’s EEO complaints activity (including 
Federal district court cases) and resulting disciplinary actions, Judgment Fund reimbursements, 
adjustments to agency budgets to meet reimbursement requirements, as well as an analysis of 
trends, causation, and practical knowledge gained through experience.  

This No FEAR Act Annual Report covers Fiscal Year (FY) 2010, from October 1, 2009 
to September 30, 2010.  

During FY 2010, the Defense Finance and Accounting Service (DFAS or the Agency) 
had seven (7) cases in Federal court, pending or resolved under the various laws covered in the 
No FEAR Act.  Of those seven (7) cases, two (2) cases were filed in FY 2010 and three (3) cases 
were closed during the reporting period due to decisions rendered in favor of the Agency.  

There was one reimbursement to the Judgment Fund that occurred in FY 2010 based on a 
settlement that occurred in late in FY 2009.  There were also no employees disciplined for 
discrimination, retaliation, harassment, or any other infraction of any provision of law covered 
by the No FEAR Act in connection with Federal cases closed during this period. 

  
During FY 2010, a total of 60 formal EEO complaints were filed with the Agency – a 

decrease of 1 complaint from FY 2009 – which is considered significant based upon employees 
relocating to different sites due to base realignment and closure (BRAC).  Additionally, the EEO 
complaint activity at DFAS remained relatively consistent with respect to the bases of 
discrimination alleged; the data reflects certain shifts and trends but mostly does not show any 
significant increase in complaints filed on certain bases.  Similarly, the EEO complaints activity 
remained relatively consistent with respect to the issues raised.  

During FY 2010, the Agency continued to make significant progress in improving the 
timeliness of their EEO investigations.  The Agency continued to conduct investigations within 
the required 180-day time limit.  In FY 2007, the average was 167 days; and in FY 2008, the 
average was 173 days.  During the current reporting period, the average time for an investigation 
significantly decrease from 153 days in FY 2009 to an average of 110 days in FY 2010.  
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Federal Court Cases 

  In FY 2010, complainants filed two (2) cases in Federal district court against DFAS.  
These two (2) new cases, combined with the five (5) cases filed against the Agency during the 
previous fiscal years (2008-2009), equaled a total of seven (7) cases pending against the Agency 
in FY 2010.   Of those seven (7) cases, five (5) cases were filed under Title VII of the Civil 
Rights Act, which one (1) case also alleged discrimination based on age and, therefore, had 
issues that were filed under the Age Discrimination in Employment Act (ADEA).  Of the two (2) 
remaining cases, one (1) complainant raised a claim of discrimination based on disability and 
filed under the Rehabilitation Act of 1973, Section 501; and one (1) complainant filed a civil 
action based on a violation under the Privacy Act of 1974.  

 
Three (3) Federal court cases were closed during the fiscal year.  Decisions were 

rendered in favor of the Agency without a hearing in all three (3) cases.    
 
No employees were disciplined in connection with any of the Federal cases filed during 

the reporting period. 
 

The Department of the Treasury, Financial Management Service (FMS) manages the 
Judgment Fund, which is available for court judgments and Justice Department compromise 
settlements of actual or imminent lawsuits against the Government.  The No FEAR Act requires 
that federal agencies reimburse the Judgment Fund for personnel discrimination payments made 
in accordance with 28 United States Code § 2414, 2517, 2672, or 2677.   

 
In FY 2010, DFAS reimbursed the Judgment Fund $50,000.00 for a case that settled late 

in FY 2009.   
 

Formal EEO Complaint Data 
 

DFAS timely posted a prominently displayed a link to the required No FEAR Act data on 
its public website (www.dfas.mil) within the mandatory timeframes.  Final year end date is 
located in Appendix B. 

 
Complaint Processing 
 
  From FY 2005 to FY 2010, the average number of complaints filed per year was 66.  
During FY 2010, 60 complaints were filed, which represents an annual average complaint filing 
decrease of 9%. 
 
  From FY 2005 to FY 2010, the average number of individuals filing complaints was 60.  
During FY 2010, 54 individuals filed complaints, representing an annual average decrease of 9% 
for individuals filing complaints. 
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The downward trend in fewer filings is attributed to agency downsizing, EEO training, 
and effective ADR program administration at the pre-complaint stage. 
 
Investigations 
 
  From FY 2005 to FY 2009, the average number of days complaints were in the 
investigative stage was 179.  During FY 2010, the average number of days pending complaints 
were in investigation was 110 days.  Since FY 2005 the average number of days for complaints 
in the investigative stage has decreased by 39%.  The agency continues to refine the process used 
to complete timely investigations, including continuous monitoring and contact with the 
contracted investigative agency. 
 
Final Agency Actions 
 
  From FY 2005 to FY 2010, the average number of days complaints were in a final action 
stage after a hearing was 15.  During FY 2010, the average number of days complaints were in a 
final action stage was 3.  This represents a decreased processing time of 80% (or 12 days).     
 

 From FY 2005 to FY 2010, the agency dismissed an average of 19 complaints per year.  
In FY 2010, the agency dismissed 13 complaints.  This is a 32% decrease over the average 
dismissed in the previous five (5) years.  This lower rate is consistent with the number of fewer 
complaints being filed each year.   

Findings of Discrimination 
 

During the previous four (4) fiscal years, there were five (5) findings of discrimination 
rendered against the DFAS.  Three (3) decisions were rendered after a hearing.  Disability, race, 
reprisal and sex were the bases alleged in these cases.  The issues included harassment (non-
sexual and sexual), reassignment and promotion/non-selection.   

 
During the current reporting period, there was zero (0) finding of discrimination rendered 

against the Agency.   
 

Discipline 
 

 
 This section pertains to the number of employees disciplined for discrimination, 
retaliation, harassment, or any other infraction of law cited in Title II, Section 203(a)(4) of the 
No FEAR Act.  During the fiscal year, no management officials were disciplined as a result of a 
violation of this law.  The management official involved in the finding of discrimination 
voluntarily retired from his position.   
 
Whistleblower Protection Act 
 
 During FY09 there were no Whistleblower Protection Act claims that resulted in a 
determination that disciplinary action should be taken against the Agency’s 
managers/supervisors.   
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Appendix C:  Disciplinary Action Policy 

 

 
Corporate Supervisors Handbook Section 702 
Policies  
 
Disciplinary actions imposed against employees should be the minimum, in the judgment of the 
disciplining official that can reasonably be expected to correct and improve employee behavior 
and maintain discipline and morale among all employees. 
When you consider taking a disciplinary action, you must be prepared to prove your reasons 
for the action by a preponderance of the evidence. You must also be able to show that the 
discipline imposed is appropriate and can logically be expected to promote the efficiency of the 
service. 
 
To the greatest extent possible, DFAS is committed to the principle of consistent discipline for 
like offenses across all grades of employees. 
 
There are some forms of misconduct so detrimental to mission accomplishment, morale, or 
public trust, however, as to warrant a policy of intolerance. These include violence in the 
workplace, fraud, theft, embezzlement, and conversion of government funds, falsification or 
other intentionally dishonest misconduct, and misuse of the government travel charge card. 
While the commission of these offenses does not necessarily result in the employee's automatic 
removal, they are generally deemed serious enough as to warrant formal discipline, even on a 
first offense. Other forms of misconduct carry specific legal or regulatory imposed sanctions. 
For instance, willful misuse of a government vehicle carries, by law, a minimum penalty of a 
30 calendar day suspension from duty without pay for a first offense. 
 
Preponderance of the evidence is that amount of evidence showing that a fact is more likely 
true than not true, i.e., 51% of the evidence supports the fact as being true. This is a much 
lower standard of proof than the "beyond reasonable doubt" standard used in criminal cases 
where there must be a moral certainty that a fact is true. 

 

 Corporate Supervisors Handbook Section 702 
Informal Discipline 

 

Maintaining discipline is not normally a problem in working environments where reasonable 
rules and standards of conduct and performance are clearly communicated and enforced; where 
supervisors set a good example; where aspects of conduct and behavior needing improvement 
are identified in a way that respects the employee's dignity; where employees are treated fairly 
and are encouraged to improve; and where good employees are recognized. However, when 
faced with a situation where you've concluded disciplinary action is warranted, there are a 
number of types of disciplinary actions available for your use. 
 
The first three options are all considered informal and, in most cases, are sufficient to correct 
the problem. You may take any informal disciplinary action without any assistance or prior 
coordination with the CSU or your local HR representative. 
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Counseling and Oral Admonishments 
There are several ways to correct a disciplinary problem. It may be possible to remedy the 
situation through counseling or oral admonishments rather than formal discipline. Verbal 
counseling may be particularly effective if you address the misconduct promptly after its 
occurrence and before it becomes a serious problem. If you orally admonish or counsel an 
employee, be sure to do so privately and to document the discussion in your Supervisor's 
Record of Employee. 
 
Counseling is a non-disciplinary method of providing information, instruction, guidance, 
advice, assistance, or encouragement to an employee. Counseling is used to communicate 
needed improvement. It may be verbal or in writing. You would counsel an employee in 
situations where you believe the misconduct was inadvertent or based on unfamiliarity with or 
ignorance of the proper procedures or conduct. 
 
An Oral Admonishment is a verbal warning concerning conduct deficiencies that places an 
employee on notice that they face disciplinary action for continued deficiencies. You would 
use an oral admonishment in situations where you believe the employee's misconduct was 
willful or intentional or where they should have known better, but not warranting a more severe 
sanction. 
 
If the employee is in a bargaining unit covered by either the DFAS Center Multi-Unit Master 
Agreement or the DFAS OPLOC Multi-Unit Master Agreement, you may retain written 
references to the counseling or oral admonishment in your supervisory records for not more 
than 6 months provided there is no recurrence of misconduct during that time. If the conduct 
problems recur, you will want to refer to the counseling or oral admonishment in any 
subsequent action. 
 
The 6-month time limitation for retaining documentation related to counseling and oral 
admonishments does not pertain to non-bargaining-unit employees or to employees not 
covered by either MUMA. 
Letters of Warning 
A third type of informal disciplinary action which is more severe than either the counseling or 
the oral admonishment is the Letter of Warning. It is more severe in that it is documented in 
writing and provides the employee with clear notice of the potential consequences of their 
behavior if the behavior continues. You are not required to counsel or orally admonish an 
employee prior to issuing a Letter of Warning. However, keep in mind that the purpose of the 
Discipline Program is to correct and improve employee conduct and this can be achieved in 
many cases by the lesser informal actions. 
 
Keep the Letter of Warning in your Supervisor's Record of Employee. It is not placed in the 
employee's Official Personnel Folder (OPF) maintained by the Personnel Support 
Organization. 
 
Unlike counselings and oral admonishments, Letters of Warning do not expire in 6 months. 
You may retain these letters for as long as you deem appropriate. You may also refer to these 
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letters in subsequent disciplinary actions to substantiate that employees were notified of the 
proper requirements of behavior. However, they may not be used as prior offenses when 
reviewing the Agency Table of Offenses and Penalties. 

 

 Corporate Supervisors Handbook Section 702 
Formal Discipline 

 

If the seriousness of the problem calls for a more severe action, or your attempts with informal, 
less severe corrective actions with the employee have been ineffective, formal discipline is the 
next consideration. Formal disciplinary actions range from Official Letters of Reprimand to 
suspensions of up to 14 calendar days. 
 
Every formal disciplinary action must be coordinated and prepared for you by the CSU 
or your local HR representative. 
Official Letters of Reprimand 
Letters of Reprimand are the least severe type of formal disciplinary action. They remain in a 
bargaining unit employee's OPF for a period not to exceed 1 year from the date the employee 
receives the letter. For non-bargaining unit employees, the supervisor may impose up to a 2-
year reprimand. During the period the Letter of Reprimand is in effect, the employee's 
misconduct is a matter of official record and may impact the employee's promotion or 
competitive training opportunities or placement with other Federal agencies. It will also 
disqualify the employee from participation in the DOD Priority Placement Program (PPP). A 
supervisor may "pull" an employee's Letter of Reprimand prior to its expiration date if, in the 
judgement of the supervisor, the reprimand has achieved the desired rehabilitative effect on the 
employee. 
 
Your servicing HR/Employee Relations specialist will prepare the Letter of Reprimand for 
you. You'll be asked to turn over all evidence, statements, or other documents (such as proof of 
prior warnings or counselings) used to support the Letter of Reprimand to the CSU or your 
local HR representative. Such information will be maintained in an official agency case file on 
the action and must be made available to the employee, his or her representative, or third-party 
adjudicators when requested. 
 
Letters of Reprimand are issued by the supervisor and are effective upon receipt by the 
employee. 
Suspensions of 14 Days or Less 
All suspensions from duty are without pay and will result in a permanent record of the action in 
the employee's OPF. Aside from the loss of pay to the employee, a suspension also has many 
of the same effects as the Letter of Reprimand, i.e., the potential to impact upon promotional, 
training, or transfer opportunities, and disqualification from the PPP for at least one year. 
In selecting a penalty, you must specifically consider the Douglas factors. The Douglas factors 
come from a U.S. Merit Systems Protection Board (MSPB) case in which the Board ruled that 
agencies must give consideration to a variety of mitigating and aggravating factors when 
choosing a penalty in a disciplinary action against an employee. Your servicing HR/Employee 
Relations specialist can assist you with this analysis. 
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As with the Letter of Reprimand, you'll be asked to turn over all evidence you've gathered to 
the HR/Employee Relations specialist for inclusion in the agency case file. 
 
Your servicing HR/Employee Relations specialist will prepare a memorandum for your 
signature proposing to suspend the employee. The proposal notice specifically informs the 
employee of the charges and specifications against him or her, cites the reasons for selecting 
the proposed penalty, including the number of days in the proposed suspension and any prior 
disciplinary actions being relied upon, and whether any aggravating or mitigating factors were 
considered. Employee's then have an opportunity to review the evidence, obtain a 
representative, acquire evidence on his or her own behalf, and present an oral and/or written 
reply to a higher-level management official who will act as the deciding official. 
It is this deciding official who will ultimately decide whether or not the employee will be 
suspended from duty without pay. He or she will review your proposed action, the evidence 
you have used, and the content of the employee's reply in making his or her decision. Once you 
have issued the proposal notice, you should not provide new information about the case to the 
deciding official if that information was not already available or included in the case file. The 
deciding official can sustain your proposed action, mitigate your proposed penalty to a lesser 
penalty, or not sustain your proposed action at all. The deciding official, however, cannot 
increase your proposed penalty or find the employee guilty of charges or specifications you 
have not brought. 
 
This representative can be anyone: a union official, an attorney, a family member or friend, or 
another Federal employee. Bargaining unit employees are represented by the Union or by an 
individual designated by the Union. All designations must be in writing. Employee Relations 
Specialists in the CSU and staff of the EEO office, and the Inspector General's office may not 
serve as individual employee representatives. Only a union representative may receive official 
duty time to carry out representational duties in the reply phase of a disciplinary action. 

 

 Corporate Supervisors Handbook Section 702 
Investigations 

 

When an employee engages in misconduct, you will very likely need to conduct some sort of 
investigation. The purpose of this investigation is two-fold: (1) to obtain as complete a set of 
facts as to what happened as is possible, and (2) to document the misconduct. Your 
investigation does not need to be long and drawn out or overly formal. It needs to be 
sufficiently comprehensive to enable you to make an informed decision as to whether 
misconduct occurred, the nature and impact of that misconduct, and to determine if disciplinary 
action against the employee is warranted. In complex cases, or those cases involving possible 
criminal misconduct, you will want to contact the CSU or your local HR representative for 
advice before initiating the investigation or to arrange for the assignment of a special or 
criminal investigator from the Defense Criminal Investigative Service (DCIS) or the Federal 
Protective Service (FPS). 
 
If you personally observed the employee's misconduct, you would simply need to document 
your observations as a witness. If other employees witnessed the misconduct, you would obtain 
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written statements from those employees as to what they witnessed. You would also obtain 
other relevant documentary information in your investigation. For instance, if you suspect the 
employee attempted to falsify his or her time and attendance card by claiming they left work a 
half hour later than they actually did, you would want to obtain a copy of the employee's time 
card showing the time they claimed, along with any evidence showing they did not actually 
work during the time claimed, such as a statement from a witness who observed the employee 
leaving a half hour early. 
 
In most cases, you will need to discuss the incident or alleged misconduct with the accused 
employee before initiating any disciplinary action. This will allow you to hear the accused 
employee's side of the story and question him or her. If you are questioning a bargaining unit 
employee and that employee believes he or she may be subjected to disciplinary action as a 
result of answering your questions, he or she may have the right to request and obtain a Union 
representative before answering your questions. 
 
It is important to note that as a management official, you have the authority to compel the 
employees you supervise to speak to you, answer questions, and to provide statements. This 
even includes obtaining statements from employee witnesses. Employees who refuse to 
cooperate or who provide false, misleading, or untrue information are subject to severe 
disciplinary action, including removal from Federal service. Unless the misconduct at issue 
involves a criminal matter, an accused employee whom you wish to question about misconduct 
does not have a right to invoke their Constitutional Fifth Amendment right against self-
incrimination in order to avoid answering your questions, even if their answers may result in 
disciplinary action against them. 
 
IMPORTANT NOTE: If, during questioning an employee about their misconduct, you begin to 
suspect that the matter has possible criminal implications, you should stop questioning the 
employee immediately and seek assistance from the CSU or your local HR representative. 
 
Bargaining unit employees are those employees who are represented by the Union and are 
covered by the DFAS Multi-Unit Master Agreement (MUMA). Employees do not have to be 
dues paying members to be covered by a bargaining unit. 
 
This is known as the Weingarten right. For a further discussion of this right, please see 
Investigatory Examinations in the Labor Relations Subchapter of this Supervisor's Handbook. 

 

Corporate Supervisors Handbook Section 702 
Douglas Factors 
Various court decisions, OPM, and MSPB cases have recognized a number of factors that are 
relevant to consider in determining the appropriateness of a penalty. Without purporting to be 
exhaustive, those generally recognized as relevant are: 
 The nature and seriousness of the offense; its relation to the employee's duties, position, 

and responsibilities, including whether the offense was intentional, technical or 
inadvertent, or was committed maliciously or for gain, or was frequently repeated.  
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 The employee's job level and type of employment, including supervisory or fiduciary 
role, contacts with the public, and prominence of the position.  

 The employee's past disciplinary record.  
 The employee's past work record, including length of service, performance on the job, 

ability to get along with fellow workers, and dependability.  
 The effect of the offense upon the employee's ability to perform at a satisfactory level and 

its effect upon supervisors' confidence in the employee's ability to perform assigned 
duties.  

 Consistency of the penalty with those imposed upon other employees for the same or 
similar offenses.  

 The notoriety of the offense or its impact upon the reputation of the agency.  
 The clarity with which the employee was on notice of any rules that were violated in 

committing the offense, or had been warned about the conduct in question.  
 Potential for the employee's rehabilitation.  
 Mitigating circumstances surrounding the offense such as unusual job tensions, 

personality problems, mental impairment, harassment, or bad faith, malice, or 
provocation on the part of others involved in the matter.  

 The adequacy and effectiveness of alternative sanctions to deter such conduct in the 
future by the employee or others. 

Not all of these factors will be pertinent in every case. Frequently, in individual cases, some of 
the pertinent factors will weigh in the employee's favor while others may constitute 
aggravating circumstances. Selection of an appropriate penalty must involve a responsible 
balancing of the relevant factors in the individual case. 

 

 
This Table of Offenses and Penalties is intended for use as a suggested guide when it is determined 
that formal disciplinary action will be taken. 
 
The first column in the table lists the general offenses together with explanations of matters covered. 
No attempt has been made to list every possible cause for disciplinary action. Many of the offenses 
in the table combine closely allied matters in one statement connected by the word "or". Choose a 
single specific offense and state the charge in words appropriate to the specific nature of the 
employee's offense. 
 
The second and third offense columns in the table are to be used for subsequent offenses. 
 
 

 

Offense 1st Offense 2nd Offense 3rd Offense 

 

Unauthorized absence of one or more work day. 
See Note 1. 

Reprimand to 
5-day 
suspension. 

Reprimand to 
10-day 
suspension. 

5-day suspension 
to removal. 

Unauthorized absence for less than 1 work day, 
repeated tardiness, leaving the job without 
permission, repeated delay in returning to work 
from lunch or break. 

Reprimand to 
1-day 
suspension. 

Reprimand to 
5-day 
suspension. 

5-day suspension 
to removal. 
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Failure to request leave in accordance with 
established requirements. Reprimand 

Reprimand to 
5-day 
suspension. 

5-day suspension 
to removal. 

Rude discourteous conduct, discourtesy to the 
public. 

Reprimand to 
5-day 
suspension. 

Reprimand to 
5-day 
suspension. 

5-day suspension 
to removal. 

Quarreling or inciting to quarrel, use of abusive or 
offensive language, horseplay which interferes 
with work, disorderly conduct, offensive language 
to or abuse of subordinates. 

Reprimand to 
5-day 
suspension. 

Reprimand to 
removal. 

5-day suspension 
to removal. 

Fighting, threatening or inflicting bodily harm, 
physical resistance to proper authority. 

Reprimand to 
removal. 

5-day 
suspension to 
removal. 

10-day suspension 
to removal. 

Indecent or immoral conduct on Government 
premises or during work hours. 

Reprimand to 
removal. 

5-day 
suspension to 
removal. 

Removal. 

Insubordination, defiance of or contemptuous 
behavior toward constituted authority, refusal to 
carry out proper orders, disregard of regulation or 
directive. 

Reprimand to 
removal. 

1-day 
suspension to 
removal. 

5-day suspension 
to removal. 

Delay or failure to carry out assigned duties or 
instructions in a reasonable time. 

Reprimand to 
14-day 
suspension. 

10-day 
suspension to 
removal. 

15-day suspension 
to removal. 

Careless workmanship, negligence, concealing 
defective work, concealing, losing or destroying 
work documents. 

Reprimand to 
removal. 

1-day 
suspension to 
removal. 

5-day suspension 
to removal. 

Being on duty drunk or impaired by intoxicants 
on Government premises as to be unable to 
properly perform duties, or being a hazard to 
one's self or to others, driving while intoxicated 
on a Government reservation. 

Reprimand to 
10-day 
suspension. 

5-day 
suspension to 
removal. 

10-day suspension 
to removal. 

Being on duty so impaired by marijuana, a 
narcotic, or dangerous drug as to be unable to 
perform duties properly or to be a hazard to self 
or others. 

Reprimand to 
removal. Removal.  

Unauthorized sale or exchange or trade of 
intoxicants (alcoholic beverages) on Government 
premises. 

Reprimand to 
5-day 
suspension. 

5-day 
suspension to 
removal. 

10-day suspension 
to removal. 

Use or possession of illegal or dangerous drugs or 
drug abuse paraphernalia, on or off duty. 

Reprimand to 
removal. Removal.  

Unauthorized sale, exchange, trade, or transfer of 
ownership of marijuana, a narcotic, or dangerous 
drug on Government premises, or during the work 
hours of any employee involved. 

Reprimand to 
removal. Removal.  

Refusal to participate in required drug test or 
tampering with urine specimen. 

Reprimand to 
removal. Removal.  
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Discrimination, action or inaction based on race, 
color, religion, sex, national origin, age, 
handicapping condition, or marital status which 
affects an employee or applicant; making 
insulting or disparaging remarks. 

Reprimand to 
removal. 

14-day 
suspension to 
removal. 

30-day suspension 
to removal. 

Sexual harassment. Reprimand to 
removal. 

14-day 
suspension to 
removal. 

30-day suspension 
to removal. 

Gambling or betting on Government premises 
during work hours. 

Reprimand to 
3-day 
suspension. 

Reprimand to 
5-day 
suspension. 

5-day suspension 
to removal. 

Organizing, promoting, assisting in gambling or 
betting on Government premises during work 
hours. 

3-day 
suspension to 
removal. 

5-day 
suspension to 
removal. 

10-day suspension 
to removal. 

Soliciting gifts, contributions, or personal services 
from subordinates. Borrowing money from 
subordinates. 

Reprimand to 
5-day 
suspension. 

5-day 
suspension to 
removal. 

10-day suspension 
to removal. 

Offer, solicitation, or acceptance of a gift, 
gratuity, or thing of monetary value in connection 
with employee's position. 

Reprimand to 
removal. 

5-day 
suspension to 
removal. 

Removal. 

Loss of, damage to, unauthorized use of, or 
destruction of Government property. 

Reprimand to 
removal. 

Reprimand to 
removal. 

5-day suspension 
to removal. 

Theft (actual or attempted), unauthorized 
possession of Government property. 

Reprimand to 
removal. 

5-day 
suspension to 
removal. 

10-day suspension 
to removal. 

Willful using or authorizing the use of a 
Government vehicle for other than official 
purposes. (See 31 USC 1349 B) 

30-day 
suspension to 
removal. 

Removal.  

Loafing or sleeping on duty: 
a. Where safety of persons or property is not 
endangered. 

Reprimand. 
Reprimand to 
5-day 
suspension. 

5-day suspension 
to removal. 

Loafing or sleeping on duty: 
b. Where safety of persons or property is 
endangered. 

Reprimand to 
removal. 

5-day 
suspension to 
removal. 

10-day suspension 
to removal. 

Misrepresentation, falsification, or concealment 
of a material fact in connection with any official 
document; falsification, giving false testimony, or 
withholding material facts or refusal to testify in 
connection with matters under official 
investigation, inquiry, or other official 
proceeding. 

Reprimand to 
removal. 

5-day 
suspension to 
removal. 

10-day suspension 
to removal. 

Making false, malicious or unfounded statements 
against other employees with disregard for, or 
intent to, damage their reputation, authority, 
official standing, or position. 

Reprimand to 
removal. 

5-day 
suspension to 
removal. 

10-day suspension 
to removal. 
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Off-duty misconduct which causes an employee 
to be unable to fulfill his/her duty responsibilities, 
or seriously reflects upon DFAS as the 
employee's employer. 

Reprimand to 
removal. 

Reprimand to 
removal. 

5-day suspension 
to removal. 

Compromise, unauthorized possession, use, or 
disclosure of appointment or promotion 
examination information and materials. 

Reprimand to 
3-day 
suspension. 

5-day 
suspension to 
removal. 

10-day suspension 
to removal. 

Reprisal, restraint, coercion, or interference with 
an employee for use of a grievance or appeal 
procedure, or reporting fraud, waste, or abuse; for 
labor organization affiliation or duties, or for 
filing a discrimination complaint.x 

Reprimand to 
removal. 

1-day 
suspension to 
removal. 

10-day suspension 
to removal. 

a. Breach of safety regulations and practice. 
Reprimand to 
5-day 
suspension. 

Reprimand to 
14-day 
suspension. 

14-day suspension 
to removal. 

b. Breach of safety regulations and practice, 
where failure may result in serious injury, loss of 
life, or major damage to property. 

Reprimand to 
removal. 

5-day 
suspension to 
removal. 

14-day suspension 
to removal. 

Violation of security regulation requirements. Reprimand to 
removal. 

1-day 
suspension to 
removal. 

5-day suspension 
to removal. 

Smoking in unauthorized location. (for incidents 
principally constituting a safety hazard, see 
offense 32a and 32b). 

Reprimand to 
1-day 
suspension. 

Reprimand to 
5-day 
suspension. 

5-day suspension 
to removal. 

 
 
Note 1: A removal using adverse action procedures may be initiated for a first or later offense after 
passage of a reasonable time (minimum of 10 calendar days) when the employee fails to report to 
duty and fails to notify management of his or her intentions concerning return to duty, and when 
management has been unable to ascertain the employee's intentions concerning return. 
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WASHINGTON, D.C. 20301-4000 

MAR 2 9 2011 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Ms. Berrien: 

I 
a-

1J 
I;-.? 

D 
(.11 

Enclosed please find a compilation of Fiscal Year 2010 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management (OPM) at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

, We did not receive a report from the Department of the Army and will submit that 
compop.ent's report to you under separate cover as soon as possible. 

\ 

If you have any questions about this submission or require more information, please 
contact Ms. Marilee Perkal at 703.571.9337 or at marilee.perkal@osd.mil. 

• 

Enclosure: 
As stated 

Sincerely, 

arrett, CAPT, USN 
Deputy Director 
Office of Diversity Management and 

Equal Opportunity 
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EXECUTIVE SUMMARY 

 

The Defense Human Resources Activity (DHRA) was established in 1996 to give the 
Under Secretary of Defense (Personnel and Readiness) (USD (P&R)) greater oversight 
and flexibility in coordinating the work of 16 Department of Defense components that 
directly support P&R. The mission of DHRA is to enhance the operational effectiveness 
and efficiency of a host of dynamic and diverse programs supporting the Office of the 
Under Secretary of Defense for Personnel and Readiness. DHRA’s vision is to strive to 
become the premier provider of services to Departmental leaders, civilians, military 
members, their families, and retirees.   

The DHRA has an inter-service agreement with the Defense Logistics Agency (DLA) 
Equal Employment Opportunity (EEO) Operations Division, (DO-S) to administer and 
ensure the Agency’s compliance with the laws, regulations, policies, and guidance that 
prohibit discrimination in the Federal workplace based on race, color, national origin, 
religion, gender, age, disability, genetics or reprisal.  The DO-S office is primarily 
responsible for encouraging resolution and processing of EEO informal and formal 
complaints, in accordance with applicable Federal EEO laws and regulations.  In 
addition, DO-S is responsible for ensuring that employees are trained in EEO and the 
Alternative Dispute Resolution (ADR) program, creating the Management Directive (MD) 
715 Report and the EEOC Annual Statistical Report of Discrimination Complaints, 
(commonly called the 462 Report) 462 reports.  The DO-S office issues policy; provides 
information, guidance and leadership to DHRA’s managers and supervisors in 
implementing EEO law and higher-level EEO directives throughout DHRA.   
  
DLA’s Corporate EEO Office is primarily responsible for preparing final decisions for the 
DHRA Director; ensuring that the Agency is in compliance with the requirements of 
Federal EEO laws and regulations.  
 
The following requirements are provided in accordance with 5 CFR Part 724, 
Implementation of Title II of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 – Reporting and Best Practices. The 
No FEAR Act requires Federal agencies to submit annual reports not later than 180 days 
after the end of each fiscal year to the Speaker of the House of Representatives, the 
President pro tempore of the Senate, the Committee on Governmental Affairs of the 
Senate, the Committee on Government Reform of the House of Representatives, each 
committee of Congress with jurisdiction relating to the agency, the Attorney General, and 
the EEOC.  Additionally, the U.S. Office of Personnel Management’s (OPM) final 
regulation, Title 5 U.S. Code of Federal Regulations (CFR) Part 724, Implementation of 
Title II of the Notification and Federal Employee Antidiscrimination and Retaliation 
(NoFEAR) Act of 2002 – Reporting and Best Practices issued December 28, 2006, 
requires that OPM also receive a copy of the report.  The DHRA submission is in 
accordance with these reporting requirements. 
 
Subpart C-Annual Report 
 
§724.302   Reporting Obligations 
 
(1)  Federal Court Cases 
 

 In FY2010 DHRA did not have any cases pending in Federal court.  
 
(2)  Status of Pending Federal Court Cases 
 



 

 In FY2010 DHRA did not have any cases pending in Federal court.  
 

 There have been no reimbursements to the Judgment Fund for attorney fees. 
 
(3)  Number of Employees Disciplined in Connection with Federal Court Cases  
 

 In FY 2010 no disciplinary action(s) were taken, as defined in §724.102 of  
Subpart A. 

 
(4)  Final Fiscal Year-End Data - Discrimination Complaints 

 
 Formal Complaints Processing:  DHRA timely posted and prominently display 

a link to the No FEAR Act data on its main website not later than thirty (30) days 
after the end of each quarter during FY 2010. 
http://www.dhra.mil/website/headquarters/info/nofear.shtml 
Formal complaint activity has increased slightly over the last three fiscal years.  
During FY 2010, there were seven formal EEO complaints of discrimination filed.  
This is a 60% increase in formal complaint activity compared to FY 2009 when 1 
formal complaint was filed and a 30% increase compared to FY 2008 when 4 
formal complaints were filed.  (See Appendix D) 

 
 Bases of Complaints:  During FY 2010, the top three bases for complaints were 

race (5) reprisal (4) and sex (3). (See Appendix D)  
 

 Issues:  During FY 2010, the top three issues for complaints were harassment 
(non-sexual) (4), promotion/non-selection (3) and terms/conditions of 
employment (2).  (See Appendix D)  
 

 During FY 2010, there were no findings of discrimination made by the           
Equal Employment Opportunity Commission (EEOC) at hearing.  (See Appendix 
D) 
 

(5)  Number of Employees Disciplined in Accordance with Agency Policy 
 

 In FY 2010 no disciplinary action(s) were taken in accordance with agency policy 
related to NoFEAR and Whistleblower Protection laws or for conduct that 
constitutes another prohibited personnel practice in violation of these laws. 
 

(6) Agency’s Policies for Taking Disciplinary Action 
 

 The DHRA Director issued an EEO policy statement that reinforces DHRA’s 
commitment to establish a workplace free from unlawful discrimination, retaliation 
and harassment.  The EEO Policy Statement emphasizes that DHRA employees 
are accountable for their actions and discriminatory practices will not be tolerated 
at DHRA.  (See Appendix A)   
 

  The DHRA Director issued an Anti-Harassment and Prevention of Sexual 
Harassment Policy statement that reinforces DHRA’s commitment to establish a 
workplace free from any form of harassment.  The Anti-Harassment and 
Prevention of Sexual Harassment Policy Statement emphasizes that DHRA 
employees are responsible to ensure that discrimination and workplace 
harassment of any type are eliminated and discriminatory practices will not be 
tolerated at DHRA.  (See Appendix B)    
 

 The DHRA has an inter-service agreement with the Defense Logistics Agency 
(DLA) Human Resources office and General Counsel, therefore, DHRA uses 



 

DLA Instruction - Maintaining Discipline dated September 15, 2009 (See 
Appendix C) 
 

(7)  Analysis of information provided in paragraph (a)(1) through (6) in     
      conjunction with data provided to the EEOC in compliance with 29 CFR  

Part 1614 subpart F - Matters of General Applicability 
 

 (i) Examination of Trends:  The DLA Workforce Analysis Tool (DWAT) was 
established in October 2006, to provide DHRA workforce tables as delineated by 
the EEOC with the purpose of barrier analysis as described in the DHRA’s MD 
715 Report. 
 

 (ii)  Causal Analysis:  The seven formal EEO complaints of discrimination filed 
in FY 2010 represents less than 1% - .09% specifically – of the DHRA workforce     
(1,184 employees).  No significant trends were identified in regard to the seven 
complaints filed and the percentage of complaint filed, since the statistics are 
statistically insignificant to establish any causal relationship with the workforce.  
 

 (iii)  Practical knowledge gained through experience:   There was no practical 
knowledge gained though experience. 
 

 (iv)  Planned actions to improve complaint or civil rights programs of the 
agency with the goal of eliminating discrimination in retaliation in the 
workplace:  
 
1. FY 2010 462 Report:  The FY 2010 462 Report shows the agency needs to 

revise its approach to offering Alternative Dispute Resolution (ADR) to 
complainants during the informal and formal complaint processes.  During FY 
2011, new ADR training for employees, supervisors, managers and EEO staff 
members will be developed.  During FY 2010, ADR publicity and a new ADR 
Policy letter was updated and dispersed to DHRA employees.   

2.   Reasonable Accommodation Procedures: New Reasonable   
      Accommodation Procedures were institutionalized at DLA in September          
      2009. DLA will continue to work closely with DHRA to update the DHRA’s   
      current policy and develop mandatory reasonable accommodation training for  
      all DHRA supervisors/managers and optional training for employees. Training  
      will be executed in FY 2012.  

(8)  Agency Budget – Judgment Fund Reimbursement 
 

  In FY 2010, no adjustments were made to the Agency’s budget for    
 reimbursement to the Judgment Fund. 

(9)  Federal No Fear Act Training Obligations   

 DHRA has complied with the mandatory requirements of the NoFEAR Act by 
providing written notice “to all of its employees, former employees, and 
applicants for Federal employment about the rights and remedies available under 
the Antidiscrimination Laws and Whistleblower Protection Laws…”   
 

 NoFEAR Act training was revised to reflect changes in related laws. 
 The bi-annual training requirement for the entire workforce was executed during 

FY 2010.   
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Defense Logistics Agency Instruction 

  

 
DLAI 7106

September 15, 2009 
J-13

 

Maintaining Discipline 
 
References:  Refer to Enclosure 1. 
 
1.  PURPOSE.  This Instruction establishes policies and procedures by which Defense 
Logistics Agency (DLA) will maintain discipline of its civilian employees through good 
supervision and personnel management practices, resulting in motivated employees who 
conform to acceptable standards of conduct. Our customers will benefit by being serviced 
by employees who are self-disciplined and sustained by a firm and just leadership that 
practices fair and equitable treatment of all employees. 
 
2.  APPLICABILITY.  This Instruction applies to all competitive and excepted service 
employees of Headquarters DLA and DLA Primary Level Field Activities (PLFA) and all 
other Federal activities serviced by a DLA Human Resources Center (DHRC) according 
to the terms of the applicable servicing support agreement. This Instruction does not 
cover Senior Executive Service members. Separation of probationary employees or 
employees serving a trial period is not covered by this Instruction. If there is an 
applicable bargaining unit agreement, and a conflict arises between this Instruction and 
the agreement, the provisions of the agreement prevail. 
 
3.  POLICY.  It is DLA policy that supervisory and management officials initiate 
disciplinary action for just cause that will promote the efficiency of the Service. No 
action shall be initiated until an investigation of the facts and circumstances has been 
made. Where an offense is minor and correction can be accomplished through 
counseling, closer supervision, or an informal disciplinary measure, formal disciplinary 
action need not be taken. 
 
4.  RESPONSIBILITIES.   
 

a. The Director, Human Resources, will provide broad policy guidance on 
employee conduct and disciplinary matters. 

 
b. The servicing DHRC staff will provide technical advice and guidance on 

employee conduct and disciplinary matters. 
  

c. The Heads of the DLA PLFA and all other Federal activities serviced by a 
DHRC will implement this Instruction and assure that supervisors are familiar with the 
requirements and can properly carry out their responsibilities as outlined in this 
Instruction. 

 
d. The servicing team of the appropriate DHRC is responsible for advising 

and guiding management in disciplinary matters. The team must also ensure that 
management informs employees against whom disciplinary actions have been proposed 
or taken of such matters as the right to reply, use of a reasonable amount of official time 



 

to prepare and present a reply, and the appropriate appeal or grievance rights. 
 

e. The authority to initiate disciplinary action should be delegated to the 
lowest practical level of supervision consistent with good management. Normally, this 
authority will be placed at the first level of supervision where the full range of personnel 
management responsibility is exercised.   

 
f. Final decisions to suspend, to demote, or to remove an employee will 

normally be made by a supervisor one or more levels higher than the supervisor who 
proposed the action. The supervisor will work with the servicing DHRC, Employee and 
Labor Relations staff, to construct the action. The charges, specifications, determination 
as to how the proposed penalty was derived (analysis of the Douglas factors, see 
Enclosure 2, section 3h (2)) and the employee’s rights will be detailed in the proposal 
notice (see Enclosure 2, sections 3c (2), 3c(3), and 3c(5)). The employee may reply to the 
deciding official who is named in the proposal notice (see Enclosure 2, section 3c (3)).  
After the reply period has expired, the deciding official will provide a written decision 
letter to the employee. If applicable, the deciding official’s decision letter will detail the 
employee’s grievance or appeal rights (see Enclosure 2, section 3c (9)). 
 
 
5.  PROCEDURES.    See Enclosure 2.  A flowchart is included at Enclosure 4 
 
 
6.  EFFECTIVE DATE.  September 15, 2009. 
 
 
ENCLOSURE(S)  
 
 
  



 

Enclosure 1 
References 

 
1.   5 U.S.C. Chapter 75, Adverse Actions 
2.    5 CFR 752, Adverse Actions 
 
 
 
  



 

Enclosure 2 
Procedures 

 
 
1. General 
 

a. When misconduct occurs for which disciplinary action is appropriate, all 
of the pertinent facts and circumstances of the situation, including the employee's account 
of the matter, should be carefully investigated.   
 
             b. Disciplinary actions should be initiated as soon as feasible after the facts 
and circumstances of the offense have been investigated and such investigation indicates 
that an action is appropriate.  If there is likely to be a significant delay in making a 
determination whether or not to take an action, the concerned employee should be 
advised that action is being considered, and he/she will be informed of management's 
determination as soon as possible. 
 

c. In determining to take a disciplinary action against an employee, 
management must prove by a preponderance of the evidence that the employee is guilty 
of the offense and that the action taken against the employee is a reasonable exercise of 
management authority and (for suspensions, demotions, and removals) will promote the 
efficiency of the service. 

 
d. The fact that the employee has done something wrong does not in and of 

itself mean there has been an actionable breach of discipline.  For a disciplinary action to 
be appropriate, there must be a nexus between the offense and the efficiency of the 
service.  Management must be prepared to demonstrate this nexus when taking a 
disciplinary action. 

 
e. All disciplinary action letters must be reviewed by the servicing DHRC 

before they are issued to ensure there has been an adequate inquiry into the incident that 
forms the basis for the action and that actions fully conform to regulatory requirements.  
The servicing DHRC must also confirm that disciplinary actions and attendant matters 
meet negotiated labor agreement provisions, where applicable. 

 
f. An employee confronted by management with a potential disciplinary 

action may voluntarily request a demotion or reassignment, or may voluntarily retire in 
lieu of said disciplinary action.  Employees are free to initiate or request such actions at 
any time.  However, in the context of a potential disciplinary action, a resignation, 
optional retirement, or demotion at an employee's request may be an adverse action if it is 
obtained by coercion, duress, time pressure, intimidation, or deception.  An action 
requested by an employee under this circumstance is voluntary only if the employee has 
freedom of choice, a reasonable period of time in which to make that choice, and the right 
to set the effective date.  In discussing such "voluntary" actions by employees, 
management must make it clear that the decision by the employee is entirely at his/her 
discretion. 
 

g.  If management decides to offer an abeyance agreement or a last-chance 
agreement to an employee, the agreement should contain:  a specific time period during 
which the employee must maintain good performance or conduct; a clear statement of the 
requirements for the employee, including (if applicable) satisfactory participation in a 
rehabilitative program; and a description of the employee’s behavior that will indicate 



 

compliance or failure to comply with the agreement; and a statement of the penalty if the 
employee either fails to comply or fails to satisfactorily complete the period. 

 
h. Special counseling through the Employee Assistance Program (EAP) 

helps employees whose conduct or performance may be adversely affected by alcohol, 
drugs, or behavioral or emotional problems. When a supervisor recognizes the possible 
existence of such a problem, or is so informed by an employee, whether or not in 
connection with a proposed or possible disciplinary action, the employee should be 
offered referral to EAP. 

 
i. A Notification of Personnel Action, Standard Form 50 (SF-50), is 

permanently maintained on the right side of the employee’s Official Personnel Folder 
(OPF) and Electronic Official Personnel Folder (EOPF) to document suspensions, 
demotions, and removals.  Reprimands should be filed in the employee’s OPF/EOPF only 
for the time period specified in the reprimand letter, not to exceed two years or as stated 
in the appropriate Collective Bargaining Agreement, if applicable.  Each servicing DHRC 
will maintain a case file of all formal disciplinary actions, to include at a minimum, 
copies of the notice of proposed action, the employee answer if written, a summary 
thereof if made orally, the notice of decision and reasons therefore, and any order 
effecting the action, together with supporting material.  This case file will be maintained 
in accordance with the DLA Instruction Personnel Records and Files Systems.  At the 
end of the time period specified for retention, these records will be destroyed. In removal 
cases, the OPF/EOPF is normally retained when an appeal, or negotiated grievance, is 
filed until the matter is resolved.  The OPF is then forwarded to the National Personnel 
Records Center in accordance with the procedures described in the Office of Personnel 
Management’s Guide to Personnel Recordkeeping. 
 
 
2. Informal Disciplinary Actions 
 

a. Oral Counseling - An oral counseling is the first step in handling minor 
offenses that can be resolved by instructing the employee in the proper process or 
procedure.  It is highly recommended that supervisors document oral counseling, together 
with the reasons and corrective action discussed, in a memorandum for the record (MFR), 
and provide a copy of the MFR to the employee. 
 

b. Oral Admonishment - An oral admonishment is the first step in handling 
minor rule infractions and similar discipline problems.  The supervisor must document 
the oral admonishment, together with the reasons and corrective actions discussed, in an 
MFR and provide a copy of the MFR to the employee. 

 
c. Letters of Instruction - Letters to individual employees are sometimes used 

to document standards of conduct or special work instructions.  Letters of this type, as 
well as those that establish special requirements, such as leave approval procedures or 
warn of potential consequences of certain behavior, are not disciplinary.  These letters 
merely formalize instruction that might otherwise be given orally.  Such letters may be 
referred to in disciplinary actions to substantiate that employees were notified of proper 
standards of conduct or special work instructions. 

 
d. Letters of Warning - A written letter issued by a supervisor to an 

employee concerning unacceptable conduct places the employee on notice that formal 
disciplinary action may be imposed if the conduct does not improve.  Such letters may be 



 

referred to in formal disciplinary actions to substantiate that the employee was previously 
notified of both their unacceptable conduct and the supervisor’s expectations for 
improved conduct. 
 
 
3. Formal Disciplinary Actions 
 

a. Letters of Discipline. Letters of Discipline may be used in lieu of letters of 
reprimand and suspensions of 14 calendar days or less.  The use of letters of discipline is 
described in section 3d of this process.  

 
b. Reprimand. A written disciplinary action issued by a supervisor to an 

employee based on specific unacceptable conduct.  Unless a different procedure is 
outlined in the applicable bargaining unit agreement, a one-step reprimand will be used.  
 
 (1). Procedure.  This one-step procedure entails issuance of a letter of 
reprimand after the supervisor has investigated the incident, discussed it with the 
employee, and determined, in consultation with the servicing DHRC, that the incident 
warrants formal disciplinary action.  The letter of reprimand will be effective 
immediately, and will cite the specific charge(s) and a reasonably detailed account of the 
offense(s) including such facts as time, date, names, place, and circumstances.  As 
appropriate, the reprimand will include a statement of any past disciplinary or other 
actions taken which were considered to support the decided penalty.  The effective date 
of a reprimand can be no sooner than the day it is received by the employee, or if mailed, 
five (5) mail delivery days after it is mailed.  The letter of reprimand must inform the 
employee that the letter will be retained in his/her OPF/EOPF for a period of time, not to 
exceed two (2) years.  Letters of Reprimand will be removed from an employee’s 
OPF/EOPF when the employee separates from the Agency.  

 
(2). Delivery of Notice.  Delivery of all disciplinary actions is very important.  

If practical, it should be delivered in person and in private.  The employee should be 
asked to sign and date the file copy to acknowledge receipt.  If the employee refuses, the 
supervisor delivering the notice should note this fact on the file copy of the notice 
together with his/her name and the date.  If personal delivery is not practical, the 
preferred method of delivery is by an overnight carrier capable of tracking delivery and 
first-class mail.  

 
(3). Grievance Rights.  Employees have the right to grieve a letter of 

reprimand, in accordance with the applicable grievance procedure.  The reprimand letter 
must inform the employee of this right, the applicable procedure, and the submission 
deadline. 

 
c. Suspension.  The suspension penalty may be used for significant 

misconduct and repeated infractions of a lesser nature.  A Notification of Personnel 
Action (SF-50) documenting a suspension, becomes a permanent record in the 
OPF/EOPF.  A suspension action requires a notice of proposed suspension, specific and 
detailed charges, the right to review the material used to construct the action, the right to 
reply personally and in writing, and a written decision letter.  Except in highly unusual 
circumstances, suspensions must be given in consecutive days.  Periods of suspension 
must not be divided by intervening days in a work status in order to avoid processing 
under 5 CFR 752, subpart C, or to reduce or intensify the effect on the concerned 
employee.  



 

 
(1). Procedure.  The authority to initiate disciplinary action should be 

delegated to the lowest practical level of supervision consistent with good management.  
Normally, this authority will be placed at the first level of supervision where the full 
range of personnel management responsibility is exercised.  Final decisions to suspend, to 
demote, or to remove an employee will normally be made by a supervisor one or more 
levels higher than the supervisor who proposed the action.  The supervisor will work with 
the servicing DHRC, Employee and Labor Relations staff, to construct the action.  The 
charges, specifications, determination as to how the proposed penalty was derived 
(analysis of the Douglas factors, see section 3h (2)), and the employee’s rights will be 
detailed in the proposal notice (see sections 3c (2), 3c(3), and 3c(5)).  The employee may 
reply to the deciding official who is named in the proposal notice (see section 3c (3)).  
After the reply period has expired, the deciding official will provide a written decision 
letter to the employee.  If applicable, the deciding official’s decision letter will detail the 
employee’s grievance or appeal rights (see section 3c (9)).  

 
(2). Material Relied Upon to Support the Charge.  Charges of misconduct or 

delinquency are sometimes based in whole or in part upon documentary evidence such as 
arrest records, statements of witnesses, investigative reports, production records, etc.  All 
supporting documentation must be open to the concerned employee and his/her 
representative.  Material that cannot be disclosed cannot be used to support the charge.  
When documents and records are used to support the charge, the employee must be 
informed in the notice of proposed action that the documents/records will be made 
available upon request.   

 
(3). Notice and Reply Periods.  The purpose of the reply period is to allow 

employees adequate time to gather and present facts and argument in opposition to 
proposed actions.  The reply period must allow them the opportunity to request and be 
granted extensions when warranted.  The reply period of a proposed action will begin the 
day after the notice of the action is received by the employee or five (5) mail delivery 
days after mailing by first-class mail, whichever is sooner.  For proposed suspensions of 
14 days or less, the employee will have 20 days advance notice of the proposed action 
and 7 days to reply.  For proposed suspensions of more than 14 calendar days, the 
employee will have 30 days advance notice of the proposed action and 20 days to reply. 

 
(4). Delivery of Notice.  See section 3b (2) above. 
 
(5). Employees have the right to be represented by an attorney or other 

representative of their choice.  Management may prohibit the employee representative if 
the activities of the individual as a representative could cause a conflict of interest or 
position; release of an employee from official duties to serve as a representative would 
give rise to unreasonable costs to the Government; or priority work assignments of the 
employee preclude release.  The prohibition of a representative must be in writing and 
state fully the reasons for the decision.  Employees have the right to challenge the 
prohibition according to the terms of their negotiated grievance procedure for bargaining 
unit employees or the administrative grievance procedure for non-bargaining unit 
employees. 

 
(6). Status During Notice Period.  An employee whose suspension (including 

indefinite suspension) has been proposed will ordinarily remain in a duty status in his/her 
regular position during the advance notice period.  However, in those rare circumstances 
where the employee's continued presence in the work place during the notice period 



 

could pose a threat to co-workers, result in potential loss of or damage to Government 
property, or otherwise jeopardize legitimate Government interests, the supervisor may 
consider the following alternatives:  assign the employee to other duties where there 
would be no threat to safety, mission, or property; allow the employee to request leave 
(annual, sick or leave without pay), or charge the absence to absence without official 
leave (AWOL) if the employee is absent without having requested leave; curtail the 
notice period when the "crime provision" (5 United States Code [U.S.C.] 7513) can be 
invoked; or if none of these alternatives are appropriate to the situation, the employee 
may be placed in a paid, non-duty status until the effective date of the decision. 

 
(7). Replies.  Employees have the right to reply both orally and in writing to 

proposed disciplinary actions.  Replies are to be made to a person with authority to make 
a final decision on the proposed action.  If the employee wishes consideration of any 
medical condition that may bear upon the delinquency or misconduct, he/she should 
make this clear and submit such supporting medical documentation if available.  Any 
medical information submitted will be considered under the criteria of 5 CFR Part 339. 

 
(8). Setting Effective Dates of Actions.  Only full calendar days will be 

counted in setting the last day of a reply period, notice period, or the effective date of an 
action.  The reply period will start with the day after the day the employee receives the 
proposed notice.  The effective date of a decision to suspend will not be earlier than the 
day after the last day of the notice period.  No decision on whether or not to take an 
action can be made until the employee has had time to reply and the reply has been 
carefully considered.  Therefore, no specific effective date should be set in a proposed 
notice of action. 

 
(9). Grievance and Appeal Rights.  All letters of decision must contain 

information on the employee's right to file a grievance or appeal the action as appropriate.  
Letters of decision on suspensions of more than 14 days, are appealable to Merit Systems 
Protection Board (MSPB), and the decision letter must be accompanied by a copy of the 
board's appeal form (MSPB Form 185, U.S. Systems Protection Board Appeal Form, 
http://www.fedforms.gov/bgfPortal/docDetails.do?dId=12758, and the decision letter 
must also meet all requirements stated in 5 CFR Part 1201.21.  Bargaining unit 
employees covered by a negotiated agreement may, at the discretion of the employee, file 
a grievance through the negotiated grievance process or appeal to the MSPB, but not 
both.  Suspensions of 14 calendar days or less may be grieved using either the 
administrative or the applicable negotiated grievance procedure. 

 
d. Letters of Discipline. Letters of Discipline may be used as an adjunct to 

the regular, formal disciplinary process. Management may elect to use a letter of 
discipline for a particular incident of misconduct.  Otherwise, a regular disciplinary 
action may be used.  The use of a letter of discipline for one employee or one incident of 
misconduct does not obligate management to use them for all such incidents or 
employees.  Management has full discretion to decide when it is appropriate to use a 
Letter of Discipline in lieu of a regular disciplinary action. 

 
1. When it has been determined that an employee has committed an offense 

for which a formal disciplinary action is appropriate, a Letter of Discipline may be issued 
in lieu of a letter of reprimand or a suspension from duty and pay of not more than 14 
calendar days.  Letters of Discipline may not be issued in lieu of actions more severe than 
a 14-calendar-day suspension. 

 



 

2. Repeated instances of misconduct normally result in progressively more 
severe disciplinary actions. 
 

3. Like a reprimand, a Letter of Discipline is effective upon issuance; there is 
no proposed action letter followed by a decision letter.  Therefore, there is no right to 
reply to a Letter of Discipline.  To avoid taking unwarranted actions, management must 
investigate the facts and circumstances of the incident giving rise to the matter before 
issuing a Letter of Discipline.  Letters of discipline must cite the specific charge(s) and a 
reasonable account of the offense(s) including such facts as date, place, circumstances, 
and names of persons involved.  As appropriate, Letters of Discipline will include a 
statement of any past disciplinary actions taken which were considered in support of the 
severity of the penalty the Letter of Discipline is replacing.  All Letters of Discipline will 
identify the formal disciplinary action each is taken in lieu of. 

 
4.  Employees have the right to formally question a Letter of Discipline using 

the appropriate grievance process (either the DOD grievance process or the negotiated 
grievance process).  Employees must be informed of this right in the letters.  Employees 
receiving such a letter will be asked to sign and date receipt of it on the file copy.  This 
copy will be filed on the temporary side of the OPF/EOPF for the same period of time as 
a letter of reprimand.  At the expiration of this retention period, the Letter of Discipline 
will be purged from OPF/EOPF and destroyed. 

 
5. Employees have the right to be represented in preparing and filing a 

grievance concerning a Letter of Discipline.  A reasonable amount of duty time will be 
allowed for the employee and his/her representative for this purpose.  Information on this 
right will be included in the letter of discipline. 
 

e. Demotion.  In those rare instances where an employee's misconduct or 
delinquency is so severe and is of such a nature that it destroys management's confidence 
in the employee's continued ability to properly discharge his/her assigned duties and 
responsibilities, a demotion (change to lower grade) action may be proposed.  The 
offense should be such that a lesser corrective action is inappropriate.  Inasmuch as a 
decided demotion action entails a change of position and duties, the employee must not 
be allowed or expected to continue to perform the work of the former position or grade 
level.  Care must be exercised to assure the integrity of the position classification system 
is preserved. 

 
(1). Procedure.  The procedures described in section 3c (1)-3c (9) apply. 
 
(2). Material Relied Upon to Support the Charge.  The information described 

in section 3c (2) applies. 
 
(3.) Notice and Reply Periods.  The information listed in section 3c (3) applies.  

The time period listed for suspension proposals for more than 14 days apply to 
demotions. 

 
(4). Delivery of Notice.  The information described in section 3b (2) applies. 
 
(5). Employee Representation.  The information described in section 3c (5) 

applies. 
 



 

(6). Status During Notice Period.  The information described in section 3c (6) 
applies. 

 
(7) Employee Replies.  The information described in section 3c (7) applies. 
 
(8). Setting Effective Dates of Actions.  The information described in section 

3c (8) applies. 
 
(9). Grievance and Appeal Rights.  The information described in section 3c(9) 

applies. 
 
f. Removal.  A removal is generally an action of last resort.  It is usually 

taken when corrective action has been tried without effective result, or the situation is of 
such gravity as to indicate that correction and retention of the employee is inappropriate.  
Ordinarily, before it is proposed to remove an employee, progressive disciplinary 
measures will have been taken to attempt correction.  It must be determined that the 
removal is warranted to promote the efficiency of the service. 

 
(1). Procedure.  The procedures described in section 3c (1)-3c(9) apply.  The 

Directors of the DHRC, or their designees, may initiate a removal action in certain cases 
that do not directly involve a breach of the supervisor-subordinate relationship. 

 
(2). Material Relied Upon to Support the Charge.  The information described 

in section 3c (2) applies. 
 
(3). Notice and Reply Periods.  The information listed in section 3c (3) applies.  

The time period listed for suspension proposals for more than 14 days applies to 
removals.  The 30-day advance notice of a removal is not required when there is 
reasonable cause to believe the employee has committed a crime for which a sentence of 
imprisonment may be imposed (5 U.S.C. 7513).  In this circumstance, a curtailed reply 
and notice period of not less than seven calendar days may be imposed.  When 
circumstances require immediate action, the employee may be placed in a non-duty status 
with pay for the time, not to exceed 10 calendar days, necessary to effect the action.  
When the crime provision is used, the notice of proposed action must inform the 
employee of that and explain that he/she is being placed in a non-duty status with pay 
during the notice period.  This provision may be invoked even in the absence of judicial 
action if there is reasonable cause to believe that the employee has committed a crime for 
which a sentence of imprisonment may be imposed. 

 
(4). Delivery of Notice.  The information described in section 3b (2) applies. 
 
(5). Employee Representation.  The information described in section 3c (5) 

applies. 
 
(6). Status During Notice Period.  The information described in section 3c (6) 

applies. 
 
(7). Employee Replies.  The information described in section 3c (7) applies. 
 
(8). Setting Effective Dates of Actions.  The information described in section 

3c (8) applies. 
 



 

(9). Grievance and Appeal Rights.  All decision letters to remove an employee 
from Federal Service must contain information on the employee's rights to file a 
grievance or appeal the action as appropriate.  Letters of decision to remove an employee 
are appealable to MSPB, and the decision letter must be accompanied by a copy of the 
board's appeal form (MSPB Form 185, U.S. MSPB Appeal Form), 
http://www.fedforms.gov/bgfPortal/docDetails.do?dId=12758.  The decision letter must 
meet all requirements stated in 5 CFR Part 1201.21.  Bargaining unit employees covered 
by a negotiated agreement may, at the discretion of the employee, either file a grievance 
through the negotiated grievance process or appeal to the MSPB, but not both. 
 

g. Definitions. 
 
(1). Day.  Calendar day.  
 
(2). Demotion.  A reduction in grade or pay and position change for serious 

delinquency or misconduct where other, lesser corrective action would be inappropriate. 
 
(3). Disciplinary Action.  A formal written action taken by management for 

delinquency or misconduct.  The action will range from a letter of reprimand to removal 
from the Federal Service.  It does not include an action based on performance 
deficiencies. Harmful Error.  An error by management in the application of its procedures 
which, if corrected or alleviated, might have resulted in a different conclusion or action 
by management. 
 

(4). Informal Action.  An action taken by management to instruct an employee 
on proper behavior or procedure or to correct minor behavioral problems.  Oral 
admonishments, counseling, and letters of warning or instruction are types of informal 
actions. 

 
(5). Nexus.  A reasonable connection or factual relationship between the 

reason(s) for the disciplinary action and the efficiency of the Federal Service. 
 
(6). Preponderance of Evidence.  “The degree of relevant evidence that a 

reasonable person, considering the evidence as a whole, would accept as sufficient to find 
that a contested fact is more likely to be true than untrue.”  5 CFR 1201.56 (c) (2).  

 
(7). Removal.  A separation from employment for reasons of misconduct, 

delinquency, or for other cause that is personal to the employee. 
 
(8). Reprimand.  A formal written action that is temporarily recorded in the 

employee's OPF/EOPF.  This type of action is taken when the seriousness of the 
misconduct or breach of regulation indicates that informal discipline is not appropriate. 

 
(9). Suspension.  A temporary enforced absence from duty in a non-pay status 

imposed as a corrective penalty for serious misconduct or repeated lesser infractions.  
 
h. Factors Supervisors Should Consider In Proposing a Disciplinary Action. 
 
(1). Determining the appropriate penalty requires the same degree of care as is 

used in the initial investigation into the offense.  The Table of Offenses and Penalties 
(Enclosure 3) is intended to be used as a guide for the selection of penalties for certain 



 

offenses.  The decision on what penalty is appropriate for a particular offense should be 
made considering the following: 

 
(a). The Douglas factors, outlined in section 3h(2). 
 
(b). A determination as to an appropriate penalty must not be made arbitrarily 

and, except as prescribed by law, there must be no requirement whereby a specific 
penalty is automatically applied to a specific offense.  With the exception of removal 
from the Federal Service, penalties are intended to be corrective in nature.  Penalties 
should be in keeping with the policy of constructive discipline.  

 
(2). The MSPB has enunciated 12 factors (Douglas v. Veterans 

Administration, ATO75299006, April 10, 1981) that should be considered in selecting an 
appropriate disciplinary penalty.  Not all factors are relevant in every case, and not all are 
of equal weight in making a decision.  These factors are: 

 
(a). The nature and seriousness of the offense and its relation to the employee's 

duties, position, and responsibilities, including whether the offense was intentional, 
technical, or inadvertent, or was committed maliciously, or for gain, or was frequently 
repeated. 

 
(b). The employee's job level and type of employment including supervisory 

or fiduciary role, contacts with the public, and the prominence of the position. 
 
(c). The employee's past disciplinary record. 
 
(d). The employee's past work record including length of service, performance 

on the job, dependability, and the ability to get along with fellow workers. 
 
(e). The effect of the offense upon the employee's ability to perform at a 

satisfactory level, and its effect upon the supervisor's confidence in the employee's ability 
to perform assigned duties. 

 
(f). The consistency of the penalty with those imposed upon other employees 

for the same or similar offenses in like or similar circumstances. 
 
(g). The consistency of the penalty with the Table of Offenses and Penalties 

(Enclosure 3). 
 
(h). The notoriety of the offense, or its impact upon the reputation of DLA. 
 
(i). The clarity with which the employee was on notice of any rules that were 

violated in committing the offense or had been warned about the conduct in question. 
 
(j). The potential for the employee's rehabilitation. 
 
(k). The mitigating circumstances surrounding the offense such as unusual job 

tensions, personality problems, mental impairment, harassment, bad faith, malice, or 
provocation on the part of others involved in the matter. 

 
(l) The adequacy and effectiveness of alternative sanctions (penalties) to 

deter such conduct in the future by the employee or others. 



 

Enclosure 3 
Table of Offenses and Recommended Penalties 

  

  

Offense (Cause of Action) 

  

  

Penalties 

  
First 

Offense
Second 
Offense

Third 
Offense

1.  Absence Without Leave from 
the regularly scheduled tour of 
duty or any absence from 
management-directed additional 
hours of duty, includes leaving the 
worksite without permission. 

Reprimand 
to 14-day 
Suspension 

1- to 14-
day 
Suspension 

10-day 
Suspension 
to Removal 

2.  Failure to request leave in 
accordance with established 
procedures. 

Reprimand 
to 5-day 
Suspension 

1- to 5-day 
Suspension 

5-day 
Suspension 
to Removal 

3.  Repeated tardiness, repeated 
delays in returning to work from 
lunch or breaks. 

Reprimand 
to 1-day 
Suspension 

1-day to  5-
day 
Suspension 

5-day 
Suspension 
to Removal 

4.  Insubordination, defiance of or 
contemptuous behavior toward 
constituted authority, refusal to 
carry out proper orders, disregard 
of regulation or directive. 

Reprimand 
to Removal 

1-day 
Suspension 
to Removal 

5-day 
Suspension 
to Removal 

5.  Delay or Failure to carry out 
assigned duties or instructions in a 
reasonable time. 

Reprimand 
to 3-day 
Suspension 

1- to 10-
day 
Suspension 

5-day 
Suspension 
to Removal 

6.  Indecent conduct on 
Government premises or during 
work hours. 

Reprimand 
to Removal 

1-day 
Suspension 
to Removal 

Removal 

7.  Careless workmanship, 
negligence, concealing defective 
work, concealing, losing, or 
destroying work documents. 

Reprimand 
to 10-day 
Suspension 

1- to 10-
day 
Suspension 

5-day 
Suspension 
to Removal 

8.  Failure to honor valid debts or 
other legal financial obligations. 

Reprimand  1- to 5-day 
Suspension 

5-day 
Suspension 
to Removal 

9.  Misuse of the Government 
Travel Charge Card (e.g. use for 
unauthorized personal expenses, 
failure to pay charge card bill or 
pay such bill in a timely manner). 

Reprimand 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

  



 

10.  Unauthorized use of or failure 
to appropriately control use of the 
Government Purchase Charge 
Card as a cardholder, approving 
official responsible for use or 
oversight of the Card. 

Reprimand 
to Removal 

14-day 
Suspension 
to Removal 

30-day 
Suspension 
to Removal 

11.  Breach of safety regulations 
and practice, failure to use 
protective clothing or equipment. 

Reprimand 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

12.  Loss of, damage to, misuse of, 
unauthorized use of, destruction of 
Government property. 

Reprimand 
to 10-day 
Suspension 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

13.  Theft (actual or attempted), 
unauthorized possession of 
Government property. 

Reprimand 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

14.  Loafing or sleeping on duty. 

a.  Where safety of persons or 
property is not endangered. 

b.  Where safety of persons or 
property is endangered. 

 

Reprimand 

  

Reprimand 
to Removal 

 

1- to 5-day 
Suspension  

 5-day 
Suspension 
to Removal 

 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

15.  Fighting, threatening or 
inflicting bodily harm, physical 
resistance to proper authority. 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

14-day 
Suspension 
to Removal 

16.  Quarreling or inciting to 
quarrel, use of abusive or offensive 
language, horseplay which 
interferes with work, disorderly 
conduct, offensive language to, or 
abuse of, subordinates. 

Reprimand 
to 5-day 
Suspension 

3-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

17.  Rude, discourteous conduct, 
discourtesy to the public. 

Reprimand 
to 1-day 
Suspension 

1- day to 5-
day 
Suspension 

5-day 
Suspension 
to Removal 

18.  Misrepresentation, 
falsification, or concealment of a 
material fact in connection with 
any official document. 
falsification, giving false 
testimony, or withholding material 
facts or refusal to testify in 
connection with matters under 
official investigation, inquiry, or 
other official proceeding. 

Reprimand 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

  



 

19.  Making false, malicious, or 
unfounded statements against other 
employees with disregard for, or 
intent to, damage their reputation, 
authority, official standing, or 
position. 

Reprimand 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

20.  Gambling or betting on 
Government premises during work 
hours. 

Reprimand 
to 3-day 
Suspension 

2-day to 5-
day 
Suspension 

5-day 
Suspension 
to Removal 

21.  Organizing, promoting, or 
assisting in, gambling or betting on 
Government premises during work 
hours. 

3-day 
Suspension 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

22.  Being on duty drunk or 
impaired by intoxicants on 
Government premises as to be 
unable to properly perform duties, 
or being a hazard to one’s self or 
to others, driving while intoxicated 
on a Government reservation, or 
while driving a Government-
owned vehicle. 

5-day 
Suspension 
to Removal 

7-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

23.  Reporting for duty under the 
influence of intoxicants, 
unauthorized sale or exchange or 
trade of intoxicants (alcoholic 
beverages) on Government 
premises. 

5- to 10-day 
Suspension 

7-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

24.  Use of an illegal drug, on duty 
or off duty, positive result in a 
required drug test. 

15-day 
Suspension   
to Removal 

Removal   

25.  Refusal to participate in 
required drug test. 

15-day 
Suspension 
to Removal 

Removal   

26.  Unauthorized possession, sale, 
exchange, trade, or transfer of 
ownership of an illegal drug, 
marijuana, a narcotic, or other 
dangerous drug on Government 
premises, or during the work hours 
of any employee involved. 

15-day 
Suspension 
to Removal 

Removal   

27.  Soliciting gifts, contributions, 
or personal services from 
subordinates.  Borrowing money 
from subordinates. 

Reprimand 
to 5-day 
Suspension 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

28.  Discrimination, action or 
inaction based on race, color, 
religion, sex, national origin, age, 
or marital status which affects an 
employee or applicant, making 
insulting or disparaging racial 

Reprimand 
to Removal 

10-day 
Suspension 
to Removal 

30-day 
Suspension 
to Removal 



 

remarks. 
  



 

29.  Sexual harassment. Reprimand 
to Removal 

10-day 
Suspension 
to Removal 

30-day 
Suspension 
to Removal 

30.  Reprisal, restraint, coercion, or 
interference with an employee for 
use of a grievance or appeal 
procedure, or reporting fraud, 
waste, or abuse; for labor 
organization affiliation or duties; 
or for filing a discrimination 
complaint. 

Reprimand 
to 5-day 
Suspension 

1- to 10-
day 
Suspension 

10-day 
Suspension 
to Removal 

31.  Compromise, unauthorized 
possession, use, or disclosure of 
appointment or promotion 
examination information and 
materials. 

Reprimand 
to 3-day 
Suspension 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

32.  Violation of security 
regulation requirements. 

Reprimand 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

33.  Off-duty misconduct that 
causes an employee to be unable to 
fulfill his/her duty responsibilities, 
or negatively reflects upon DLA as 
the employee’s employer. 

Reprimand 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

34.  Unauthorized use of a 
Government vehicle for other than 
official purposes.   

30-day 
Suspension 
to Removal 

Removal   

35.  Offer, solicitation, or 
acceptance of a gift, gratuity, or 
thing of monetary value in 
connection with employee’s 
official capacity. 

Reprimand 
to Removal 

10-day 
Suspension 
to Removal 

Removal 

36.  Smoking in an unauthorized 
location. 

Reprimand 
to 1-day 
Suspension 

1- to 5-day 
Suspension 

5-day 
Suspension 
to Removal 

 
 
 
 
 
 
 
 



 

Enclosure 4 

Disciplinary Actions

Supervisor presents situation to 
servicing Employee Relations
Specialist (ERS)

ERS gives advice/guidance
regarding the investigation

ERS helps supervisor
determine nexus

ERS reviews investigation to determine 
if evidence meets the preponderance level 
(also check bargaining unit status of
employee)

ERS advises supervisor to make an EAP 
referral.  Is formal disciplinary action 
appropriate?

ERS helps supervisor to write formal 
disciplinary letter or proposal

Supervisor determines if counseling, 
letter of warning, or other informal 
action is appropriate

Legal office reviews letter

After supervisor completes action, 
ERS retains a copy for the case fileSupervisor issues letter to employee (and 

union rep, if applicable)

ERS tracks employee’s reply period and
deciding official’s (DO) response

ERS assists DO to draft the decision letter, 
including applicable grievance or appeal 
rights

ERS completes any other necessary actions 
to fulfill decision and closes out case file

Process ended

Legal office reviews decision letter

Yes No

Maintaining Discipline Flowchart September 15, 2009

 
 

 
 
 
 

 
 



 

APPENDIX D 
 

FY 2010 Cumulative Year End Equal Employment Opportunity Complaint 
Data 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

Equal Employment Opportunity Data Posted 
Pursuant to the No Fear Act 

Defense Human Resources Activity (DHRA) 

Equal Employment Opportunity Data Posted Pursuant to Title III of the Notification and 
Federal Employee Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Pub. L. 
107-174 

 

 

Complaint Activity 

 

Comparative Data 
Previous Fiscal Year Data 

2010 

4th Qtr 

10/1/09 
thru 

9/30/10 2005 2006 2007 2008 2009 

Number of Complaints Filed  4 2 4 1 7 

Number of Complainants  4 2 4 1 7 

Repeat Filers  0 0 0 0 0 

Complaints by Basis 
Note: Complaints can be filed 
alleging multiple bases. The sum 
of the bases may not equal total 
complaints filed. 

Comparative Data 
Previous Fiscal Year Data 

2010 

4th Qtr 



 

2005 2006 2007 2008 2009 

10/1/09 
thru 

9/30/10 

Race  3 2 2 0 5 

Color  1 0 0 0 0 

Religion  0 0 0 0 0 

Reprisal  0 1 1 1  4 

Sex  1 2 1 1 3 

National Origin  0 0 0 0 0 

Equal Pay Act  0 0 0 0 0 

Age  0 2 1 0 1 

Disability  1 0 2 0 2 

Non-EEO basis  0 0 0 0 0 

 



 

Complaints by Issue 
Note: Complaints can be filed 
alleging multiple issues. The sum 
of the issues may not equal total 
complaints filed. 

Comparative Data 
Previous Fiscal Year Data 

2010 

4th Qtr 

10/1/09 
thru 

9/30/10 2005 2006 2007 2008 2009 

Appointment/Hire  0 0 0 0 0 

Assignment of Duties  0 1 1 0 1 

Awards  0 0 0 0 0 

Conversion to Full-time  0 0 0 0 0 

Disciplinary Action 

Demotion  0 1 0 0 0 

Reprimand  1 0 0 0 0 

Removal  0 0 0 0 0 

Suspension  0 0 0 0 0 



 

Complaints by Issue 
Note: Complaints can be filed 
alleging multiple issues. The sum 
of the issues may not equal total 
complaints filed. 

Comparative Data 
Previous Fiscal Year Data 

2010 

4th Qtr 

10/1/09 
thru 

9/30/10 2005 2006 2007 2008 2009 

Other  0 0 0 0 1 

Duty Hours  0 0 0 0 0 

Evaluation Appraisal  0 0 0 0 1 

Examination/Test  0 0 0 0 0 

Harassment 

Non-Sexual  2 1 2 1 4 

Sexual  0 0 0 0 0 

Medical Examination  0 0 0 0 0 

Pay (Including Overtime)  0 0 0 0 0 



 

Complaints by Issue 
Note: Complaints can be filed 
alleging multiple issues. The sum 
of the issues may not equal total 
complaints filed. 

Comparative Data 
Previous Fiscal Year Data 

2010 

4th Qtr 

10/1/09 
thru 

9/30/10 2005 2006 2007 2008 2009 

Promotion/Non-Selection  2 1 0 0 3 

Reassignment 

Denied  0 1 1 0 1 

Directed  0 0 0 0 0 

Reasonable Accommodation  0 0 0 0 0 

Reinstatement  0 0 0 0 0 

Retirement  0 0 0 0 0 

Termination  0 1 0 0 0 

Terms/Conditions of Employment  0 0 0 1 2 



 

Complaints by Issue 
Note: Complaints can be filed 
alleging multiple issues. The sum 
of the issues may not equal total 
complaints filed. 

Comparative Data 
Previous Fiscal Year Data 

2010 

4th Qtr 

10/1/09 
thru 

9/30/10 2005 2006 2007 2008 2009 

Time and Attendance  0 1 0 0 0 

Training  0 1 0 0 0 

Other  0 0 0 0 0 

Processing Time 

Comparative Data 
Previous Fiscal Year Data 

2010 

4th Qtr 

10/1/09 
thru 

9/30/10 2005 2006 2007 2008 2009 

Complaints pending (for any 
length of time) during fiscal year       



 

Processing Time 

Comparative Data 
Previous Fiscal Year Data 

2010 

4th Qtr 

10/1/09 
thru 

9/30/10 2005 2006 2007 2008 2009 

Average number of days in 
investigation stage  12 121 230 327 191 

Average number of days in final 
action stage  0 0 0 0 105 

Complaints pending (for any 
length of time) during fiscal year 
where hearing was requested       

Average number of days in 
investigation stage  525 217 0 480 436 

Average number of days in final 
action stage  370 0 0 0 0 

Complaints pending (for any 
length of time) during fiscal year 
where hearing was not requested       



 

Processing Time 

Comparative Data 
Previous Fiscal Year Data 

2010 

4th Qtr 

10/1/09 
thru 

9/30/10 2005 2006 2007 2008 2009 

Average number of days in 
investigation stage  318 25 230 251 233 

Average number of days in final 
action stage  303 0 0  0 52 

Complaints Dismissed by Agency 

Comparative Data 
Previous Fiscal Year Data 

2010 

4th Qtr 

10/1/09 
thru 

9/30/10 2005 2006 2007 2008 2009 

Total Complaints Dismissed by Agency 0 1 1 0 0 1 



 

Complaints Dismissed by Agency 

Comparative Data 
Previous Fiscal Year Data 

2010 

4th Qtr 

10/1/09 
thru 

9/30/10 2005 2006 2007 2008 2009 

Average days pending prior to 
dismissal 0 698 124 0 0 84 

Complaints Withdrawn by 
Complainants  

Total complaints Withdrawn by 
Complainants 0 0 0 1 0 1 

Total Final Actions Finding 
Discrimination 

Comparative Data 
Previous Fiscal Year Data 

2010 

4th Qtr 

10/1/09 
thru 

9/30/10 2005 2006 2007 2008 2009 

# % # % # % # % # % # % 

Total Number Findings  

 

0 

 

0 

 

0 

 

0 

 

0 

 



 

Total Final Actions Finding 
Discrimination 

Comparative Data 
Previous Fiscal Year Data 

2010 

4th Qtr 

10/1/09 
thru 

9/30/10 2005 2006 2007 2008 2009 

# % # % # % # % # % # % 

Without Hearing   0 0 0 0 0 0 0 0 0 0 

With Hearing   0 0 0 0 0 0 0 0 0 0 

Findings of 
Discrimination Rendered 
by Basis 
Note: Complaints can be 
filed alleging multiple 
bases. The sum of the 
bases may not equal 
total complaints and 
findings. 

Comparative Data (Sec. 1614.705 
Previous Fiscal Year Data 

2010 

4th Qtr 

10/1/09 
thru 

9/30/10 2005 2006 2007 2008 2009 

# % # % # % # % # % # % 

Total Number Findings  

 

 

 

 

 

 

 

 

 

 

 

Race   0 0 0 0 0 0 0 0 0 0 

Color   0 0 0 0  0 0  0 0 0 0 

Religion   0 0 0 0  0 0  0 0 0 0 

Reprisal    0  0  0  0  0 0 0 0  0 0 

Sex    0  0  0 0 0 0 0 0  0 0 

National Origin   0 0 0 0 0 0 0 0 0 0 



 

Findings of 
Discrimination Rendered 
by Basis 
Note: Complaints can be 
filed alleging multiple 
bases. The sum of the 
bases may not equal 
total complaints and 
findings. 

Comparative Data (Sec. 1614.705 
Previous Fiscal Year Data 

2010 

4th Qtr 

10/1/09 
thru 

9/30/10 2005 2006 2007 2008 2009 

# % # % # % # % # % # % 

Age   0 0 0 0  0 0  0 0 0 0 

Disability   0 0 0 0 0 0 0 0 0 0 

Non-EEO    0  0   0 0  0  0   0 0   0  0 

Findings After Hearing   0  0  0  0  0  

Race   0 0 0 0 0 0 0 0 0 0 

Color      0  0  0  0 0   0  0  0  0  0 

Religion      0  0  0  0 0   0  0  0  0  0 

Reprisal      0  0  0  0  0  0  0  0  0  0 

Sex     0 0 0 0 0 0 0 0 0 0 

National Origin     0 0 0 0 0 0 0 0 0 0 

Equal Pay Act     0 0 0 0 0 0 0 0 0 0 

Age     0 0 0 0 0 0 0 0 0 0 

Disability     0 0 0 0 0 0 0 0 0 0 

Non-EEO      0  0  0  0 0   0  0  0 0   0 

Findings Without Hearing   0 0 0 0 0 0 0 0 0 0 

Race      0  0  0  0 0   0 0   0 0   0 

Color      0  0  0  0 0   0 0   0 0   0 

Religion      0  0  0  0 0   0 0   0 0   0 

Reprisal      0 0  0 0 0  0 0  0 0  0 

Sex      0  0  0  0 0   0 0   0 0   0 

National Origin      0  0  0  0 0   0 0   0 0   0 

Equal Pay Act      0  0  0  0 0   0 0   0 0   0 



 

Findings of 
Discrimination Rendered 
by Basis 
Note: Complaints can be 
filed alleging multiple 
bases. The sum of the 
bases may not equal 
total complaints and 
findings. 

Comparative Data (Sec. 1614.705 
Previous Fiscal Year Data 

2010 

4th Qtr 

10/1/09 
thru 

9/30/10 2005 2006 2007 2008 2009 

# % # % # % # % # % # % 

Age      0  0  0  0 0   0 0   0 0   0 

Disability      0  0  0  0  0  0 0   0 0   0 

Non-EEO      0  0  0  0  0  0 0   0 0   0 

Findings of Discrimination 
Rendered by Issue 

Comparative Data 
Previous Fiscal Year Data 

2010 

4th Qtr   

10/1/09  
thru 

9/30/10 2005 2006 2007 2008 2009 

# % # % # % # % # % # % 

Total Number Findings  

 

0 

 

0 

 

0 

 

0 

 

0 

 

Appointment/Hire   0 0 0 0 0 0 0 0 0 0 

Assignment of Duties   0 0 0 0 0 0 0 0 0 0 



 

Findings of Discrimination 
Rendered by Issue 

Comparative Data 
Previous Fiscal Year Data 

2010 

4th Qtr   

10/1/09  
thru 

9/30/10 2005 2006 2007 2008 2009 

# % # % # % # % # % # % 

Awards   0 0 0 0 0 0 0 0 0 0 

Conversion to Full-time    0 0 0 0 0 0 0 0 0 0 

Disciplinary Action 

Demotion   0 0 0 0 0 0 0 0 0 0 

Reprimand   0 0 0 0 0 0 0 0 0 0 

Suspension   0 0 0 0 0 0 0 0 0 0 

Removal   0 0 0 0 0 0 0 0 0 0 

Other   0 0 0 0 0 0 0 0 0 0 

Duty Hours    0 0 0 0 0 0 0 0 0 0 

Evaluation Appraisal    0 0 0 0 0 0 0 0 0 0 

Examination/Test    0 0 0 0 0 0 0 0 0 0 

Harassment 

Non-Sexual   0 0 0 0 0 0 0 0 0 0 

Sexual   0 0 0 0 0 0 0 0 0 0 

Medical Examination    0 0 0 0 0 0 0 0 0 0 

Pay (Including Overtime)    0 0 0 0 0 0 0 0 0 0 

Promotion/Non-Selection    0 0 0 0 0 0 0 0 0 0 

 

Denied   0 0 0 0 0 0 0 0 0 0 



 

Findings of Discrimination 
Rendered by Issue 

Comparative Data 
Previous Fiscal Year Data 

2010 

4th Qtr   

10/1/09  
thru 

9/30/10 2005 2006 2007 2008 2009 

# % # % # % # % # % # % 

Directed   0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation    0 0 0 0 0 0 0 0 0 0 

Reinstatement    0 0 0 0 0 0 0 0 0 0 

Retirement    0 0 0 0 0 0 0  0 0  0 

Termination    0 0 0 0 0 0 0  0 0  0 

Terms/Conditions of Employment    0 0 0 0 0 0 0 0 0  0 

Time and Attendance    0 0 0 0 0 0 0  0 0  0 

Training    0 0 0 0 0 0 0  0 0  0 

Other   0 0 0 0 0 0 0  0 0  0 

Findings After Hearing  

 

0 

 

0 

 

0 

 

0 

 

0 

 

Appointment/Hire      0 0  0 0 0  0  0  0   0  0 

Assignment of Duties       0  0  0  0 0  0  0  0   0  0 

Awards       0  0  0  0 0  0  0  0  0 0 

Conversion to Full-time       0  0  0  0 0  0  0  0   0  0 

Disciplinary Action     

Reprimand     0  0  0  0  0  0  0  0  0  0  



 

Findings of Discrimination 
Rendered by Issue 

Comparative Data 
Previous Fiscal Year Data 

2010 

4th Qtr   

10/1/09  
thru 

9/30/10 2005 2006 2007 2008 2009 

# % # % # % # % # % # % 

Suspension     0  0  0  0  0  0  0  0  0  0  

Removal     0  0  0  0  0  0  0  0  0  0  

Other     0  0  0  0  0  0  0  0  0  0  

Duty Hours      0  0  0  0  0  0  0  0  0  0  

Evaluation Appraisal      0  0  0  0  0  0  0  0  0  0  

Examination/Test      0  0  0  0  0  0  0  0  0  0  

Harassment 

Non-Sexual     0  0  0  0   0 0  0  0  0  0  

Sexual     0  0  0  0  0  0  0  0  0  0  

Medical Examination      0  0  0  0  0  0  0  0  0  0  

Pay (Including Overtime)      0  0  0  0  0  0  0  0  0  0  

Promotion/Non-Selection      0 0 0 0 0  0 0  0 0  0 

Reassignment 

Denied      0  0  0  0 0   0 0   0  0  0 

Directed      0  0  0  0 0   0 0   0  0  0 

Reasonable Accommodation       0  0  0  0 0  0 0   0 0  0 

Reinstatement       0  0  0  0 0   0 0   0 0   0 

Retirement       0  0  0  0 0   0 0   0 0   0 

Termination       0  0  0  0 0   0 0   0 0   0 



 

Findings of Discrimination 
Rendered by Issue 

Comparative Data 
Previous Fiscal Year Data 

2010 

4th Qtr   

10/1/09  
thru 

9/30/10 2005 2006 2007 2008 2009 

# % # % # % # % # % # % 

Terms/Conditions of Employment       0  0  0  0 0   0 0   0 0   0 

Time and Attendance       0  0  0  0 0   0 0   0 0   0 

Training       0  0  0  0 0   0 0   0 0   0 

Other      0  0  0  0 0   0 0   0 0   0 

Findings Without Hearing  

 

0 

 

0 

 

0 

 

0 

 

0 

 

Appointment/Hire       0  0  0  0 0   0 0   0 0   0 

Assignment of Duties       0  0  0  0 0   0 0   0 0   0 

Awards       0  0  0  0 0   0 0   0 0   0 

Conversion to Full-time       0  0  0  0 0   0 0   0 0   0 

Disciplinary Action 

Reprimand     0  0  0  0  0  0  0  0  0  0  

Suspension     0  0  0  0  0  0  0  0  0  0  

Removal     0  0  0  0  0  0  0  0  0  0  

Other     0  0  0  0  0  0  0  0  0  0  

Duty Hours      0  0  0  0  0  0  0  0  0  0  

Evaluation Appraisal      0  0  0  0  0  0  0  0  0  0  

Examination/Test      0  0  0  0  0  0  0  0  0  0  



 

Findings of Discrimination 
Rendered by Issue 

Comparative Data 
Previous Fiscal Year Data 

2010 

4th Qtr   

10/1/09  
thru 

9/30/10 2005 2006 2007 2008 2009 

# % # % # % # % # % # % 

Harassment 

Non-Sexual     0  0  0 0  0  0  0  0  0  0  

Sexual      0  0  0  0 0   0 0   0 0   0 

Medical Examination      0 0 0 0 0  0 0  0 0  0 

Pay (Including Overtime)       0  0  0  0 0   0 0   0 0   0 

Promotion/Non-Selection       0  0  0  0 0   0 0   0 0   0 

Reassignment 

Denied     0  0  0  0  0  0  0  0  0  0  

Directed     0  0  0  0  0  0  0  0  0  0  

Reasonable Accommodation      0  0  0  0  0  0  0  0  0  0  

Reinstatement      0  0  0  0  0  0  0  0  0  0  

Retirement      0  0  0  0  0  0  0  0  0  0  

Termination      0  0  0  0  0  0  0  0  0  0  

Terms/Conditions of Employment      0  0  0  0  0  0  0  0  0  0  

Time and Attendance      0  0  0  0  0  0  0  0  0  0  

Training      0  0  0  0  0  0  0  0  0  0  

Other     0  0  0  0  0  0  0  0  0  0  

 
             



 

Pending Complaints Filed in Previous 
Fiscal Years by Status 

Comparative Data 
Previous Fiscal Year Data 

2010 

4th Qtr 

10/1/09 
thru 

9/30/10 2005 2006 2007 2008 2009 

Total complaints from previous Fiscal 
Years  0 4 3 2 1 

Total Complainants  0 4 3 2 1 

Number complaints pending 

Investigation  0 0 0 0 3 

Hearing  0 3 1 1 1 

Final Agency Action  2 0 0 0 2 

Appeal with EEOC Office of Federal 
Operations  0 0 0 0 0 

Complaint Investigations Comparative Data 
Previous Fiscal Year Data 2010 



 

2005 2006 2007 2008 2009 

3 rd Qtr 

 10/1/09 
thru 

9/30/10 

Pending Completion Where Investigation 
Exceeds Required Time Frames  0 0 2 0 0 

 

*Unable to reconstruct data from FY 2005. 

 

 



 



The Honorable Jacqueline A. Berrien 
Chair 

Office for Civil Rights and Civil Liberties 
U.S. Department of Homeland Security 
Washington, DC 20528 

Homeland 
Security 

March 25, 2011 

U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Madam Chair Berrien: 

I am writing to provide you with the enclosed U.S. Department of Homeland Security (DHS) Fiscal 
Year 2010 Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 
("No FEAR Act") Annual Report. 

Section 203 of the No FEAR Act specifically requires that, not later than 180 days after the end of 
each fiscal year, each Federal agency submit an annual report to the Speaker of the House of 
Representatives, the President Pro Tempore of the Senate, the Committee on Governmental Affairs 
of the Senate, the Committee on Government Reform of the House of Representatives, each 
committee of Congress with jurisdiction relating to the agency, the Equal Employment Opportunity 
Commission, and the Attorney General. The No FEAR Act Annual Report is required to include 
specific information relating to each agency's EEO complaints activity (including Federal district 
court cases) and resulting disciplinary actions, Judgment Fund reimbursements, adjustments to 
agency budgets to meet reimbursement requirements, as well as an analysis of trends, causation, and 
practical knowledge gained through experience. 5 C.F .R Part 724 provides further guidance on 
each agency' s reporting obligations, and also requires the submission of the annual report to the 
Director of U.S. Office of Personnel Management (OPM) for the implementation of a best practices 
study and the issuance of advisory guidelines. 

Thank you for your attention to this submission. Please contact me at (202) 254-8239 if you have 
any questions or require any other assistance. 
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Sincerely, 

()iVjiil R_ h 
Chrystal R. Young 
Acting Deputy Officer, and 

Director for EEO and Diversity Programs 
Office for Civil Rights and Civil Liberties 
U.S. Department of Homeland Security 



Office for Civil Rights and Civil Liberties 
U.S. Department of Homela nd Security 
Washington, DC 20528 

• Homeland 
V' Security 

March 25, 2011 

The Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 (No 
FEAR Act) is intended to reduce the incidence of workplace discrimination within the Federal 
government by making agencies and departments more accountable. The U.S. Department of 
Homeland Security's (DHS) overriding and urgent mission is to lead the unified national effort 
to secure the country and preserve our freedoms. In order to maximize its effectiveness, DHS 
seeks to achieve an exemplary Equal Employment Opportunity (EEO) program. 

Section 203 of the No FEAR Act specifically requires that, not later than 180 days after the end 
of each fiscal year, each Federal agency submit an annual report to the Speaker of the House of 
Representatives, the President Pro Tempore of the Senate, the Committee on Governmental 
Affairs of the Senate, the Committee on Government Reform of the House of Representatives, 
each committee of Congress with jurisdiction relating to the agency, the Equal Employment 
Opportunity Commission, and the Attorney General. The No FEAR Act Annual Report is 
required to include specific information relating to each agency's EEO complaints activity 
(including Federal district court cases) and resulting disciplinary actions, Judgment Fund 
reimbursements, adjustments to agency budgets to meet reimbursement requirements, as well as 
an analysis of trends, causation, and practical knowledge gained through experience. 5 C.F .R. 
Part 724 provides further guidance on each agency 's reporting obligations, and also requires the 
submission of the annual report to the Director of U.S. Office of Personnel Management (OPM) 
for the implementation of a best practices study and the issuance of advisory guidelines. 

Pursuant to statutory requirements, this report is being provided to the following members of the 
1 l2th United States Congress: 

The Honorable Joseph R. Biden 
President of the Senate 

The Honorable Daniel Inouye 
President Pro Tempore, U.S. Senate 

The Honorable John Boehner 
Speaker of the House of Representatives 

The Honorable Joseph I. Lieberman 
Chairman, Senate Committee on Homeland Security and Governmental Affairs 



The Honorable Peter T . King 
Chairman, House Committee on Homeland Security 

The Honorable Darrell Issa 
Chairman, House Committee on Oversight and Government Reform 

The Honorable Susan M . Collins 
Ranking Member, Senate Committee on Homeland Security and Governmental Affairs 

The Honorable Bennie G. Thompson 
Ranking Member, House Committee on Homeland Security 

The Honorable Elijah E. Cummings 
Ranking Member, House Committee on Oversight and Government Reform 

Pursuant to statutory requirements, this report is being provided to the following members of the 
Executive Branch: 

The Honorable Jacqueline A . Berrien 
Chair, U.S. Equal Employment Opportunity Commission 

The Honorable Eric H. Holder 
Attorney General, U.S. Department of Justice 

The Honorable John Berry 
Director, U.S. Office of Personnel Management 

This No FEAR Act Report was prepared by the DHS Office for Civil Rights and Civil Liberties 
(CRCL) and no one else, pursuant to Congressional requirements. 

Margo Schlanger 
Officer for Civil Rights and Civil Liberties 
U.S. Department of Homeland Security 

~£-~ 
Chrystal R. Young 
Acting Deputy Officer, and Director for EEO and Diversity Programs 
Office for Civil Rights and Civil Liberties 
U.S. Department of Homeland Security 
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Message from the Officer for Civil Rights and Civil Liberties, 
U.S. Department of Homeland Security 

I am pleased to present the U.S. Department of Homeland Security's (DHS) Notification and 
Federal Employee Antidiscrimination and Retaliation Act of 2002 ("No FEAR Act") Annual 
Report for Fiscal Year (FY) 2010. This report summarizes DHS's most significant 
accomplishments in the DHS Equal Employment Opportunity (EEO) program, particularly 
focusing on the area of EEO complaint processing. It helps demonstrate the Department's strong 
commitment to abide by merit systems principles, provide protection from prohibited personnel 
practices, and promote accountability. 

The No FEAR Act, Public Law 107-174, is intended to reduce the incidence of workplace 
discrimination within the Federal Government and requires that Federal agencies be more 
accountable for violations of anti-discrimination and whistleblower protection laws. The No 
FEAR Act requires Federal agencies to: 

• Notify employees and applicants for employment about their rights under the 
discrimination and whistleblower laws. 

• Post statistical data relating to Federal sector equal employment opportunity complaints 
on its public website. 

• Ensure that their managers have adequate training in the management of a diverse 
workforce, early and alternative conflict resolution, and essential communications skills. 

• Conduct studies on the trends and causes of complaints of discrimination. 
• Implement new measures to improve the complaint process and the work environment. 
• Initiate timely and appropriate discipline against employees who engage in misconduct 

related to discrimination or reprisal. 
• Reimburse the Judgment Fund for any discrimination and whistleblower related 

settlements or judgments reached in Federal court. 
• Submit annual reports of status and progress to Congress, the Attorney General and the 

U.S. Equal Employment Commission on the number of discrimination and retaliation 
cases, the disposition of those cases, the cost, and the number of employees disciplined 
for discrimination, harassment, and/or retaliation. 

The DHS Office for Civil Rights and Civil Liberties (CRCL) supports the Department' s mission 
to secure the Nation while preserving individual liberty, fairness, and equality under the law. 
CRCL's mission includes leading the Department' s EEO programs and promoting workforce 
diversity. DHS succeeds in part by ensuring that our workplace decisions are equitable and 
based upon merit. 

The DHS EEO program reflects a strong and collaborative partnership between CRCL and DHS 
Operational Components, shown in part through the various improvements in the Department's 
EEO program during FY 2010. FY 2010 accomplishments contained in this report include: 

• Implementation of enterprise-wide data systems to track EEO complaint activity and 
workforce analysis. 

1 



• A 41 % reduction in the number of cases awaiting merits Final Agency Decision, an area 
in which the Department has carried a backlog since its inception. 

• Completion of over 80% of EEO counseling in the time frame specified by regulation-a 
five year high for timely completions. 

• Average completion time for EEO investigations in 213 days - the shortest recorded 
annual average completion time at DHS, based on available records from FY 2005 to FY 
2010. 

The achievements during FY 2010 have paved the way for continued measureable and valuable 
improvements in the OHS EEO program during FY 2011 and beyond. I look forward to 
continuing to provide information on the successes in this program in future reports. 

1V\~~~ 
Margo Schlanger 
Officer for Civil Rights and Civil Liberties 
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I. Executive Summary 

The No FEAR Act is intended to reduce the incidents of workplace discrimination within the 
Federal Government by making agencies and departments more accountable. Section 203 of the 
No FEAR Act specifically requires that, not later than 180 days after the end of each fiscal year, 
each Federal agency submit to certain Congressional committees and members an annual report 
with the following information: Federal antidiscrimination and whistleblower protection laws 
complaint activity (including Federal district court cases) and resulting disciplinary actions; 
Judgment Fund reimbursements; adjustments to agency budgets to meet reimbursement 
requirements; and an analysis of trends, causation, and practical knowledge gained through 
experience. This No FEAR Act Annual Report covers FY 2010 (October 1, 2009, to 
September 30, 2010). 

At OHS, Secretary Janet Napolitano, Deputy Secretary Jane Holl Lute, and other senior OHS 
leaders demonstrate a strong commitment to abide by merit systems principles, provide 
protection from prohibited personnel practices, and promote accountability. DHS's Officer for 
Civil Rights and Civil Liberties, Margo Schlanger, provides policy and technical advice to 
Secretary Napolitano and senior OHS leadership on civil rights and civil liberties issues, and 
directs the Department's EEO and diversity management programs. Secretary Napolitano issued 
a new Anti-Discrimination Policy statement in FY 2010, reinforcing the Department's 
commitment to a work environment free from unlawful discrimination, and emphasizing DHS 's 
obligation to prevent and promptly correct harassment in the workplace. 

Throughout FY 2010, CRCL continued to partner with the DHS Undersecretary for 
Management, the OHS Office of the Chief Human Capital Officer (CHCO), DHS Operational 
Component EEO Offices, and other internal and external stakeholders to promote equality, 
fairness, workforce diversity, and efficiency. Throughout FY 2010, CRCL has maintained close 
working relationships with all Components; the CRCL Officer chairs the EEO Council in which 
all Component EEO and Civil Rights Directors participate. Effective communication and 
collaboration have grown stronger throughout the course of the fiscal year through shared 
endeavors. 

CRCL and the Components worked together on the procurement and implementation of 
enterprise-wide data systems during FY 2010. The OHS/Transportation Security Administration 
(TSA) Integrated Project Team (IPT) played a lead role in implementing these new Departmental 
EEO applications - iComplaints (EEO complaints tracking) and eVersity (workforce analysis). 
The separate and successful launches of these applications were contingent upon addressing 
procurement, compliance, policy, technical, and change-management issues at OHS and 
Components. As a result of these enterprise solutions, OHS expects to realize unprecedented 
efficiencies, consistency, and accuracy of reporting for FY 2011 and beyond. The standup of the 
enterprise applications ties in to other large Department initiatives such as data center 
consolidation and enterprise authentication services. In recognition, the DHS/TSA IPT was the 
recipient of a TSA Honorary Award in the "Team" category, and iComplaints was nominated as 
a Departmental Best Practice by the OHS Human Capital Accountability Audit Team. 
In the area of EEO complaint processing, numerous improvements have been realized 
throughout the Department. Timeliness of EEO complaint processing improved at OHS in the 
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areas of EEO counseling and investigations. During FY 2010, 1,495 of the 1,848 (81 %) requests 
for EEO counseling were timely completed. This is the highest rate since FY 2006 (also 
81 % timely). Improvements were also realized in the area of EEO investigations where DRS 
Operational Components completed 78 more investigations during FY 2010 than in FY 2009 
(939 and 861, respectively) and timely completed five more EEO investigations during FY 2010 
than in FY 2009 (from 561 in FY 2009 to 566 in FY 2010). While the percentage of cases 
investigated in the time specified by regulations declined slightly, the average days for 
investigation also declined to 213 days, its lowest point in DHS history. 

Within the DHS EEO complaints adjudication program, the backlog of cases awaiting merits 
Final Agency Decisions (FAD) has been a problem since the Department's origin. FY 2010 saw 
initiation of a plan to eliminate that backlog by the end of FY 2011 , and extremely good progress 
toward that end. The effort began by focusing on those matters that originated prior to FY 2008; 
that large component of the backlog was entirely adjudicated during FY 2010, which was a 
major achievement. In addition, all pending cases were reviewed to assess and prioritize those 
that contained the most egregious allegations of discrimination. All 27 of these matters, were 
completed. In total, DHS issued 527 merits F ADs during FY 2010, up from 303 in 2009 
(a 74% increase), decreasing the number of pending merits FADs from 420 to 247 (a 41 % 
decrease). This was accomplished by focused staff efforts and by the award of two new 
contracts, for a total of three contracts. There has never been a time at OHS without a significant 
backlog of matters awaiting adjudication, but we are on track to accomplish that goal in 
FY 2011. 

The focus on the oldest part of the backlog came at the cost of newer complaints. DHS issued 
only 17 merits F ADs during FY 2010 within 60 days of the request (timely under the relevant 
regulations), essentially unchanged from the 16 matters processed timely in FY 2009. The 
prioritization of older matters meant that the average age of completed cases went up, from 
567 days in FY 2009 to 807 days in FY 2010. During FY 2011 , backlog elimination is focusing 
on newer cases, and efforts to improve the proportion adjudicated timely are proceeding 
simultaneously. Both the days-to-completion and timeliness rate are expected to improve 
dramatically over the current fiscal year. (Since many F ADs are already overdue by the time 
CRCL receives the files from Components, that aspect of complaint processing will also receive 
focused attention.) 

In the area of findings of discrimination, DHS experienced a moderate decrease in the number of 
findings issued in FY 2010 ( 17) compared to FY 2009 (23 ). The FY 2010 findings reflected 
only small shifts in the bases of discrimination and issues alleged (i.e., reprisal continued to be 
the most frequently asserted basis, followed by physical disability; the most frequently asserted 
issues included non-selection and non-sexual harassment). A review of FY 2010 EEO complaint 
data shows no notable changes since the prior report in FY 2009. 

During FY 2010, DHS had 243 pending civil actions in Federal district court (including 88 filed 
in FY 2010) involving the various laws covered in the No FEAR Act. During FY 2010, Federal 
court judges disposed of 89 cases. 45 cases were decided in favor of the agency, and 44 cases 
were settled by the parties. 
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In FY 2010, DHS's Judgment Fund reimbursement totaled $1 ,594,200, while the amount of 
reimbursement for attorney' s fees in that same time period totaled $285,000. During FY 2010, 
DHS disciplined three employees for discrimination, retaliation, harassment, or other infractions 
of provisions of law covered by the No FEAR Act. 
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II. Legislative Requirement 

This document responds to the reporting requirements set forth in Section 203 of the No FEAR 
Act (Pub. L. No. 107-174), which states: 

(a) Annual Report. - Subject to subsection (b), not later than 180 days after the end of 
each fiscal year, each Federal agency shall submit to the Speaker of the House of 
Representatives, the President pro tempore of the Senate, the Committee on 
Governmental Affairs of the Senate, the Committee on Government Reform of the House 
of Representatives, each committee of Congress with jurisdiction relating to the agency, 
the Equal Employment Opportunity Commission, and the Attorney General an annual 
report which shall include, with respect to the fiscal year-

( 1) the number of cases arising under each of the respective provisions of law 
covered by paragraphs (1) and (2) of section 20l(a) in which discrimination on 
the part of such agency was alleged; 

(2) the status or disposition of cases described in paragraph (l); 

(3) the amount of money required to be reimbursed by such agency under section 
201 in connection with each of such cases, separately identifying the aggregate 
amount of such reimbursements attributable to the payment of attorneys' fees, if 
any; 

( 4) the number of employees disciplined for discrimination, retaliation, 
harassment, or any other infraction of any provision of law referred to in 
paragraph (1); 

(5) the final year-end data posted under section 301 ( c )(1 )(B) for such fiscal year 
(without regard to section 30l(c)(2)); 

(6) a detailed description of -
(A) the policy implemented by that agency relating to appropriate 
disciplinary actions against a Federal employee who -

(i) discriminated against any individual in violation of any of the 
laws cited under section 201(a) (1) or (2); or 
(ii) committed another prohibited personnel practice that was 
revealed in the investigation of a complaint alleging a violation of 
any of the laws cited under section 201(a) (1) or (2); and 

(B) with respect to each of such laws, the number of employees who 
are disciplined in accordance with such policy and the specific nature 
of the disciplinary action taken; 

(7) an analysis of the information described under paragraphs (1) through (6) (in 
conjunction with data provided to the Equal Employment Opportunity 
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Commission in compliance with Part 1614 of Title 29 of the Code of Federal 
Regulations) including-

(A) an examination of trends; 
(B) causal analysis; 
(C) practical knowledge gained through experience; 
(D) any actions planned or taken to improve complaint or civil rights 
programs of the agency; and 

(8) any adjustment (to the extent the adjustment can be ascertained in the budget 
of the agency) to comply with the requirements under section 201. 

5 C.F.R. § 724.302 provides further guidance on each agency' s reporting obligations, and also 
requires the submission of the annual report to the Director of the U.S. Office of Personnel 
Management (OPM) for the implementation of a best practices study and the issuance of 
advisory guidelines. 
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III. Background 

DHS's overriding and urgent mission is to lead the unified national effort to secure the country 
and preserve our freedoms. In order to maximize its effectiveness, DHS seeks to achieve an 
exemplary EEO program. DHS was established through the Homeland Security Act of 2002, 
Pub. L. No. 107-296, (see http://www.dhs.gov/xlibrary/assets/hr 5005 enr.pdf), and Section 
103( d)(5) of the Act required the appointment of an Officer for Civil Rights and Civil Liberties 
("Officer"). On June 5, 2003, the Secretary of Homeland Security delegated authority to the 
Officer to lead the Department' s EEO Programs and Diversity Initiative, and on August 1, 2006, 
the Officer re-delegated this responsibility to the Deputy Officer for EEO and Diversity 
Programs, in CRCL. 

CRCL is located in the Office of the Secretary, and provides technical and policy advice to 
Department leadership on civil rights and civil liberties issues. The Officer, by statute, reports 
directly to the Secretary, and assists senior leadership in shaping policy in ways that protect, 
rather than diminish, the personal liberties of all persons protected by our laws. In accordance 
with 6 U.S.C. § 345 and 42 U.S.C. § 2000ee-1 , the mission of CRCL is to support DHS as the 
Department secures the Nation while preserving individual liberty, fairness, and equality under 
the law. CRCL is involved in all of the Department' s missions and performs four key functions 
to integrate civil rights and civil liberties into Department activities: 

1. Promoting respect for civil rights and civil liberties in policy creation and implementation 
by advising Department leadership and personnel, and state and local partners. 

2. Communicating with individuals and communities whose civil rights and civil liberties 
may be affected by Department activities, informing them about policies and avenues of 
redress, and promoting appropriate attention within the Department to their experiences 
and concerns. 

3. Investigating and resolving civil rights and civil liberties complaints filed by the public 
regarding Department policies or activities, or actions taken by Department personnel. 

4. Leading the Department' s equal employment opportunity programs and promoting 
workforce diversity and merit system principles. 

CRCL provides Departmental guidance and standards for establishing and maintaining effective 
programs for diversity management and EEO, as required under both Title VII of the Civil Rights 
Act of 1964 ("Title VII"), as amended, 42 U.S.C. § 2000(e) et seq., and Section 501 of the 
Rehabilitation Act of 1973 ("Rehabilitation Act"), as amended, 29 U.S.C. § 791 et seq. To meet 
this objective, the Deputy Officer for EEO and Diversity Programs and his or her staff develop 
policies and plans, deliver training, conduct oversight, adjudicate EEO complaints, and submit 
annual reports to important stakeholders including Congress, the White House Initiatives 
Offices, the Department of Justice, the Equal Employment Opportunity Commission, and the 
Office of Personnel Management. 
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IV. Results/Data 

A. Current Status of EEO Programs and Overview of Initiatives 

1. EEO Cases in Federal Court 

During FY 2010, DHS had 243 civil actions in Federal court, pending or resolved under the laws 
covered in the No FEAR Act. The majority of those Federal district court filings arose under 
Title VII (164), followed by filings under the Age Discrimination in Employment Act (ADEA) 
(38), the Rehabilitation Act (33), the Whistleblower Act (6), and under the Equal Pay Act (2). 
Of the 243 cases, 88 were filed in FY 2010. 

During FY 2010, Federal court judges disposed of 89 cases: 45 were decided in favor of the 
Department and 44 were resolved by settlement. For further information regarding FY 2010 
employment discrimination and whistleblower cases filed in Federal court against DHS, see 
Appendix 1. 

2. Reimbursement to Judgment Fund 

During FY 2010, DHS reimbursed the Judgment Fund in the total amount of $1 ,594,200, while 
the amount ofreimbursement for attorney' s fees in that same period totaled $285,000. The bulk 
of the reimbursement to the Judgment Fund derived from cases filed under Title VII, in the 
amount of $1 ,141,850. Cases involving the Rehabilitation Act led to a $267,500 reimbursement 
to the Judgment Fund, while the ADEA cases were responsible for an $184,850 reimbursement. 
With respect to attorney' s fees, Title VII cases involved a total amount of $125,000, and the 
Rehabilitation Act cases resulted in $160,000. 

3. Disciplinary Actions 

At DHS, disciplinary action is determined on a case-by-case basis, depending on the specific 
facts or circumstances at issue. During FY 2010, DHS disciplined three employees for 
discrimination, retaliation, harassment, or any other infraction of any provision of law covered 
by the No FEAR Act. Each of the three employees was removed. 

4. EEO Complaint Data 

See Appendix 2 for DHS No FEAR Act web posting data for FY 2010. 

9 



V. Analysis of Trends/Causality 

A. EEO Complaint Activity 

During FY 20 l 0, the filing of new statutory and non-statutory EEO complaints declined during 
FY 2010, with a total of 1,194 complaints being filed - a decrease of263 complaints (18%) over 
the number of complaints filed in FY 2009 (1,457), as shown in Appendix 2 of this report. Note, 
however, that the FY 2009 data was skewed as a result of 359 individual complaints filed that 
year after the closure of a Federal Emergency Management Agency (FEMA) facility in Puerto 
Rico. All of the 359 cases involved the same issues and were filed by the same lawyer; OHS 
procedurally dismissed these cases from the administrative EEO process during FY 2010, 
because they were filed in Federal District Court. 

Setting aside the one-time closure of the FEMA facility as a singular event that obscures 
overarching trends, the number of complaints filed during FY 2010(1 ,194) is a 9% increase 
(96 more complaints) than the 1,098 other complaints filed in FY 2009, and a 4% increase 
(49 more complaints) than were filed in FY 2008 (1 ,145). See Figure I, below. 

Figure 1: Complaints Filed FY 2005 - FY 2010 

FY 2005 FY 2006 FY 2007 FY 2008 FY 2009 FY2010 

• FEMA Puerto Rico 

• DHS Wide 

Table 1 compares filing rates across similarly-sized Federal agencies per 1,000 employees. (We 
use FY 2010 data for OHS, but use FY 2009 data for other agencies because FY 20 I 0 Federal
wide data is not yet available.) ln FY 2010, the OHS complaint fil ing rate was 6.0 complainants 
per 1,000 OHS employees, on par with the filing rate at the Veterans Administration and slightly 
lower than the Department of Justice' s filing rate of 6.1 complainants per 1,000 employees in 
FY 2009. The OHS FY 2010 filing rate was approximately 10% higher than the Government
wide Cabinet level agencies' filing rate for 2009 of 5.4, and approximately 47% higher than the 
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Department of Defense, at 3.2 complaints per 1,000 civilian employees. Full data is reported in 
Table 1, below. 

Civilian # # Complainants I 
Workforce Com lain ts Com lainants 1000 em lo ees 

OHS 191,150 1, 194 1,136 6.0 

Veterans Admin. 295,654 2,221 2,058 7.0 
De t. of Justice 114,758 722 700 6.1 
All Cabinet-Level 2,731 ,672 15,777 14,783 5.4 

843,322 2,935 2,738 3.2 
9/index.cfin#sectione 

B. Bases of Discrimination in EEO Complaints 

During FY 2010, DHS' s most-frequently alleged bases of discrimination in formal EEO 
complaints involved, in order of frequency, reprisal, sex, and race/color. See Figure 2, below. 
To assist in interpreting trends related to asserted bases, note that the Department' s civilian 
workforce increased by about 1% (from 189,337 to 191,150 employees), and the average number 
of bases per complaint increased from FY 2009 to FY 2010, from 1.7 to 1.9. (Again, these 
figures omit the FEMA Puerto Rico facility complaints, in order to avoid a skew to the FY 2009 
data.) Thus while total complaints increased 5%, from 1,098 to 1, 154, the total alleged bases of 
discrimination increased by nearly 10%, from 1,903 to 2, 196. In turn, half of the increases 
described below in particular types of claimed discrimination reflect not more claims, but more 
alleged bases per claim. 

Reprisal: Even without the 359 Puerto Rico FEMA cases, which asserted bases of national 
origin and reprisal, DHS's FY 2010 reprisal claims (493) were notably higher than reprisal 
claims in prior years (FY 2009, 418; FY 2008, 432; FY 2007, 389; FY 2006, 391; and FY 2005, 
406.) The leading frequency of reprisal claims at OHS is consistent with Government-wide data 
for reprisal claims, which constitute the most-frequently alleged basis of discrimination 
throughout the Federal Government from FY 2005 to FY 2009. At OHS as elsewhere in the 
Federal Government, reprisal claims are nearly always joined with an underlying EEO complaint 
on the basis of race, national origin, gender, etc. See Equal Employment Opportunity 
Commission's (EEOC) Annual Report on the Federal Workforce FY 2009 
(http://www.eeoc.gov/federal/reports/fsp2009/index.cf m). 

Gender: During FY 2010, DHS received 405 complaints alleging discrimination on the basis of 
gender, an increase of 84 cases (26%) from FY 2009 (321). Since FY 2005, gender 
discrimination claims have numbered in the top three most-frequently filed bases of 
discrimination. The significance of the increase of 84 cases is difficult to gage. On the one 
hand, 84 is not a large number, considering the size of the Department' s workforce. On the other 
hand, the increase is large, compared to the low base rate of complaints. We will pay particular 
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attention to this issue in FY 2011, to ascertain whether the FY 2010 experience was anomalous 
or the beginning of a trend. 

------~~~~~~ 
- ,....I ~ .,, .t· t-.. -_......__ - ~--~--·· "·-----....;.~--

FY2010 FY 2009 
Total eender-based complaints filed 405 330 

Gender (female) 274 210 
Gender (male) l 31 120 

Total Civilian Workforce 191,150 l 89,337 
Women 62,736 62,096 
Men 128,414 127,241 

Gender (female) complaints per 1,000 women employees 4.4 3.4 
Gender (male) complaints per 1,000 men employees 1.0 0.9 

Race/Color: During FY 20 l 0, race and/or color discrimination constituted the third most
frequently filed bases of discrimination, with 386 complaints, an increase of 25 complaints over 
complaints filed on these bases during FY 2009 (361). For information on these and other bases 
asserted, see Figure 2, which sets out data from FY 2009 and FY 2010. While the number of 
complaints filed rose by about 9% (359 FEMA Puerto Rico cases are omitted, to avoid a skew), 
Figure 2 shows that nearly every complaint basis rose in frequency. Over half the increase in 
asserted bases between 2009 and 2010 is attributable to the increasing proportion of cases raising 
two or more bases. 

Figure 2: Bases of Discrimination, FY 2009 to FY 
2010 
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• Nearly all color complaints also reference race. 
•• Includes parental status, sexual orientation, and genetic bases. 
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C. Issues in EEO Complaints 

The two most-frequently raised issues in discrimination complaints during FY 2010 involved 
non-sexual harassment 1 (raised in 381 complaints), and promotion/non-selection (raised in 234 
complaints). These two issues ranked among the three highest issues in discrimination claims at 
DHS over the past three fiscal years. The prevalence of these issues is consistent with 
Government-wide trends (i.e., these two issues ranked among the three most-frequently raised 
issues in discrimination complaints throughout the Federal Government from FY 2005 to 
FY 2009, as reported in the EEOC' s Annual Report on the Federal Workplace FY 2009 
(http://www.eeoc.gov/federal/reports/fsp2009/ index.cfm ). 

As shown in Figure 3, below, terminations were raised in 164 complaints, ranking third among 
the issues most-frequently raised at DHS during FY 2010. 

Figure 3: Issues in Complaints -- FY 2010 
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VI. Actions Planned/Taken to Improve the Complaints Adjudication and 
Complaints Management Functions Within DHS 

A. EEO Counseling 

During FY 2010, OHS made significant progress in the percentage of timely-completed requests 
for counseling. 2 Of the 1,848 cases for which counseling was completed during the year, 81 % 

1 The No FEAR Act requires reporting of complaints involving sexual harassment (i.e., gender-based claims 
involving actionable unwelcome conduct of a sexual nature) and non-sexual harassment (i.e., claims involving 
actionable unwelcome conduct not of a sexual nature, e.g., race, gender, national origin, color, religion, age, 
disability, or reprisal. 
2 In accordance with Title 29 C.F.R. § 1614.105(d), counseling is to be completed within 30 calendar days unless the 
aggrieved person agrees to extend the counseling period up to an additional 60 calendar days. 
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(1,495) were timely completed. This is the highest percentage of cases timely counseled at OHS 
since FY 2006 (also 81 % timely), and a marked improvement over FY 2009. 

~--~-~~ 
~• ........ - - _, ~ - ~ - .I'. • ... - --.i.-.--·-- -· -. --
FY 2005 2006 2007 2008 2009 2010 
Total # 2,221 2,223 2,240 2,064 2,479 1,848 
Timely: # 1,874 1,796 1,709 1,497 1,684 1,495 
O/o 84 81 76 73 68 81 

Notably, five DHS Components timely completed 90% or more of cases counseled; of those 
Components, U.S. Customs and Border Protection (CBP) completed 100% of its 506 cases 
within the regulatory time period. Others in this category include: 

• U.S. Coast Guard (USCG), timely completing 70of72 (97%); 
• U.S. Citizenship and Immigration Services (USCIS), timely completing 185 of 197 

(94%); 
• DHS Headquarters, timely completing 77 of 84 (92%); and 
• U.S. Immigration and Customs Enforcement (ICE), timely completing 191 of209 (91%) 

During FY 2011 , OHS plans to promote and facilitate the sharing of best practices among 
Components in this area of the EEO complaint process. 

B. EEO Investigations 

During FY 2010, the Department made progress in improving the production, timeliness, and 
average processing time of EEO investigations when compared to FY 2009 investigations. For 
example, in FY 2010, DHS completed 939 investigations compared to 861 completed during 
FY 2009, an increase of 78 (9%) in the number of investigations completed. The number of 
timely completed investigations also improved slightly during FY 2010 - 566 investigations 
were timely-completed during FY 2010 compared to 561 during FY 2009. A comparison of 
prior years' data is contained in Table 4, below 

FY 2005 2006 2007 2008 2009 2010 
Total# 930 796 742 787 861 939 
Time) : # 217 254 375 448 561 566 

23 32 51 57 65 60 
330 279 248 215 217 213 

Three OHS Components stood out in the area of timely completion of EEO investigations during 
FY 2010: (1) USCIS timely completed 100% of its 86 investigations; (2) CBP timely completed 
98% of its 247 investigations; and (3) U.S. Coast Guard (USCG) timely completed 98% of its 
40 investigations. During FY 2011 , DHS plans to promote and facilitate the sharing of best 
practices among components in regard to EEO investigations, with the goal of further 
improvements within the Department. 
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C. Procedural Dismissals of EEO Complaints 

An agency may dismiss a complaint for several reasons, including: a complaint's failure to state 
a claim; untimely initial contact with an EEO counselor; filing the identical claim in Federal 
district court; and failure to provide necessary information to the agency, among other reasons. 
See 29 C.F.R. § 1614.107(a). OHS Operational Components submit requests to CRCL's 
Complaints Management ana Adjudications Unit for full dismissal of complaints that meet 
appropriate regulatory criteria. During FY 2010, OHS issued 550 dismissals, a number 
significantly higher than FY 2009 when 204 dismissals were issued. The average time period for 
dismissals also increased, from 241 days in FY 2009 to 385 days in FY 2010. The increases in 
both number and timeframes are attributed to the 359 cases filed as a result of the closure of a 
FEMA facility in Puerto Rico and the resulting procedural dismissal of those complaints by 
DHS. All of the complainants were represented by the same lawyer and all of the complaints 
were filed in district court, necessitating their dismissal from the EEO administrative complaint 
process. The planning and preparation work for dismissal of the FEMA Puerto Rico cases began 
approximately 4 months prior to issuance of the dismissal decisions; decision letters were issued 
within 27 business days from the date the draft dismissal letters were received from FEMA, an 
extremely short period of time for this volume of cases. The FEMA cases, filed in two 
groupings, were approximately 420 and 327 days old, respectively, at the time of dismissal. 
Again, the volume and age of these cases impacted the timeliness of dismissal closures at DHS 
during FY 2010. OHS issued 191 other dismissals during FY 2010, a decrease of 13 (6%) from 
the 204 dismissals issued during FY 2009. 

=;:~~ 
FY 2005 2006 2007 2008 2009 2010 
Total# 296 304 187 247 204 550 

Avera2e Processin2 Days 306 254 257 220 241 385 

D. Findings of Discrimination 

Section 203(a)(7) of the No FEAR Act requires Federal agencies to examine trends and causes 
behind the data in the report over the past five years. The following tally of DHS's findings of 
discrimination from FY 2005 to FY 2010 analyzes DHS's EEO complaint trends and causes 
based on the overall number of findings at the Department, the protected bases upon which the 
findings were made, and the types of claims or issues involved in the findings during this period. 

Overall, from FY 2005 to FY 2010, DHS has processed 114 findings of discrimination. FY 2010 
does not show any systemic EEO issues or trends compared to prior years. During FY 2010, 
OHS processed 17 cases in which findings of discrimination were made - a decrease from 
FY 2009 when DHS processed 23 findings of discrimination, and a number slightly below the 
Department's average annual number of findings ( 19) from FY 2005 to FY 2009. The number 
of findings in FY 2006 (29) was the highest number of findings in the past six fiscal years. The 
greatest annual fluctuations occurred from FY 2005 to FY 2007, as shown in Figure 4. Findings 
in FY 2008 (21), FY 2009 (23), and FY 2010 (17) do not show a significant variance year to 
year, or one from which any systemic trend can be determined. The 17 findings processed in FY 
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2010 involved varying bases and claims from five different OHS Operational Components; 
furthermore, the FY 2010 findings were not filed in the same year; rather, these findings 
originated from complaints filed between FY 2003 and FY 2009. The complaints upon which 
findings have been made originated in prior fiscal years~ften several years prior to the year in 
which the finding was issued. The annual fluctuations reveal no discemable trend in number or 
OHS component. 

Figure 4: DHS Findings FY 2005- FY 2010 
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E. Protected Bases 

FY 2007 FY2008 FY 2009 FY 2010 

In FY 2010, more findings (8) were based on reprisal than any other basis; this is consistent with 
FY 2009, when the highest number of findings (11) were based on reprisal. For FY 2010, the 
next highest bases were disability ( 6) and sex ( 4 ). Remaining bases of discrimination included 
age (3), race (2) (1 Caucasian and 1 American-Indian), and religion (1 ) (Christian). The total 
number of findings by bases from FY 2005 to FY 2010 is shown in Figure 5, below. 
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Figure 5: Findings by Bases FY 2005 - FY 2010 
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F. Issues 

FY 2010 findings of discrimination involved issues consistent with previous fiscal years, and do 
not suggest any particular pattern. In FY 2010, DHS findings predominantly involved 
non-selection/promotion actions (6), followed by disciplinary actions (3), and non-sexual 
harassment (3). Other issues in FY 2010 findings were termination (2), reasonable 
accommodation (2), and appointment/hire (1). Findings decreased significantly from FY 2009 
for cases involving non-sexual harassment (10 in FY 2009 to 3 in FY 2010). Findings decreased 
moderately for cases involving termination (4 in FY 2009 to 2 in FY 2010) and disciplinary 
action (4 in FY 2009 to 3 in FY 2010). DHS findings increased only slightly for cases involving 
non-selection/promotion (5 in FY 2009 to 6 in FY 2010), reasonable accommodation (1 in FY 
2009 to 2 in FY 20 l 0), and appointment/hire (from 0 in FY 2009 to 1 in FY 2010). As shown in 
Figure 6, below, findings of non-sexual harassment have fluctuated at a noticeable rate over the 
period FY 2005 to FY 2010, as have findings in the area of non-selection/promotion, whereas 
more moderate fluctuations have occurred in the remaining issues of termination, disciplinary 
action, reasonable accommodation, and appointment/hire. 
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Figure 6: Findings by Issues -- FY 2005 to FY 2010 
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VII. Practical Knowledge Gained Through Experience, and Actions Planned 
or Taken to Improve the Complaint or Civil Rights Programs 

During FY 2010, DHS achieved significant program improvements and enhancements, resulting 
in a substantial increase in DHS' s production of Final Actions issued in EEO complaints, 
improved quality of complaint tracking and reporting, and enhanced services to stakeholders. At 
the beginning of the fiscal year, CRCL and the Department's EEO Directors committed to a 
collaborative effort to fund and support iComplaints and eVersity- DHS enterprise-wide data 
systems for EEO complaint management and reporting, and diversity data and analysis, 
respectively. The collaboration and partnerships between the organizations continued to 
flourish. 

A. Improvements in DHS EEO Complaints Adjudication 

1. Improved Production and Strategic Focus 

In FY 2010, the DHS complaints adjudication program focused on two areas: (1) completion of 
merits F ADs that originated prior to FY 2008; (2) stratification of cases, to identify the most 
egregious allegations of discrimination and adjudicate those cases more quickly. 

As a result of dedicated focus on the FAD backlog, remarkable progress was made in reducing 
the backlog, from 420 pending cases at the beginning of FY 2010 to 24 7 pending cases at the 
year' s close, a 41% decrease during FY 2010. The number of merits FADs issued increased 
from 303 in FY 2009 to 527 in FY 2010 (a 74% increase). To achieve these accomplishments, 
DHS engaged contractor resources throughout FY 2010 to supplement internal resources and 
maintained a dedicated, focused effort on review of the contractor FADs while continuing to 
maintain internal FAD-writing quality and efficiency. Resulting accomplishments included the 
successful elimination of the backlog of merits F ADs that originated prior to FY 2008, the 
accelerated adjudication of 27 cases containing the most egregious allegations of discrimination, 
issuance of 527 merits F ADs during FY 2010, and the award of two new contracts - for a total of 
three contracts - to draft merits F ADs and ensure the entire elimination of the backlog during 
FY 2011. 

The focus on the oldest part of the backlog came at the cost of newer complaints. DHS issued 
only 17 merits F ADs during FY 2010 within 60 days of the request (timely under the relevant 
regulations), essentially unchanged from the 16 matters processed timely in FY 2009. The 
prioritization of older matters meant that the average age of completed cases went up, from 567 
days in FY 2009 to 807 days in FY 2010. DHS is on track with its plan to eliminate the backlog 
of pending merits F ADs during FY 2011 , an unprecedented achievement within the Department. 
During FY 2011, backlog elimination is focusing on newer cases, and efforts to improve the 
proportion adjudicated timely are proceeding simultaneously. Both the days-to-completion and 
timeliness rate are expected to improve dramatically. (Since many FADs are already overdue by 
the time CRCL receives the files from Components, that aspect of complaint processing will also 
receive focused attention.) 
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Table 6: BBS TDDelilleD fer Merill FADS FY 2115-2818 
FY 2005 2006 2007 2008 2009 2010 
Backlo2 at year end 171 203 419 568 420 247 
Total# 551 266 249 86 303 527 
Timely (#) 0 4 4 21 16 17 
O/o 0 2 2 24 5 3 
Average Processing Days 1013 400 355 545 567 807 

2. Improved Processes and IT Infrastructure 

The DHS/TSA IPT implemented new Departmental EEO applications titled iComplaints and 
e Versity. The successful launch of these enterprise systems required solution of procurement, 
compliance, policy, technical, and change management issues throughout the Department. The 
standup of these enterprise applications ties in to other large Department initiatives such as data 
center consolidation and enterprise authentication services. The DHS!ISA IPT was the recipient 
of a TSA Honorary Award in the "Team" category and iComplaints has also been nominated as a 
Departmental Best Practice by the DHS Human Capital Accountability Audit Team. 

DHS further streamlined the process by which its procedural dismissals and merits F ADs are 
produced, adding increased reliance on electronic records review and strategic use of both 
workplace flexibilities and information technology. CRCL partnered with DHS Operational 
Components and, in tum, CRCL personnel were able to access relevant documents that had been 
uploaded to the complaints database by EEO staff at the Operational Components. CRCL and 
Component personnel worked together to design and implement standard naming conventions 
for documents uploaded to the database, permitting ease of recognition and access to a myriad of 
EEO complaint documents. During FY 2010, Operational Components also began to notify 
CRCL electronically via a dedicated email in box of requests for procedural dismissal and merits 
FAD. These collaborative efforts between CRCL and OHS Operational Components have 
reduced the number of "hard copy" records sent to CRCL when adjudication requests are 
transmitted and, thus, have maximized process efficiency and tracking throughout the 
Department. 

During FY 20 I 0, all CRCL complaints adjudications analysts were issued laptops, thus enabling 
access to the iComplaints database and other electronic resources available via the DHS network 
while maximizing scheduling flexibilities such as telework. This solution was in place and 
worked very well during the historic snowstorm in the Washington, DC area during FY 2010, 
enabling the majority of complaints adjudication analysts and managers to continue to work 
throughout the period Washington, DC Federal government offices were closed due to 
inaccessibility. 

3. Staffing 

CRCL added two key positions to its complaints adjudication section during FY 2010, hiring a 
second Supervisory Senior Analyst in May 2010, and a ninth FAD Analyst in July 2010. The 
immediate impact of these two additional resources immediately contributed to the preparation, 
review, and issuance of merits FADs and other Final Actions during the remainder of the fiscal 
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year. During FY 2010, the CRCL complaints adjudications program lost a Team Lead in the 
Complaints Management section, when the incumbent departed for a promotion opportunity with 
another agency. The Team Lead position remains unencumbered at this time. During FY 2010, 
CRCL's EEO and Diversity Programs Division successfully implemented its first-ever summer 
internship program. The intem' s primary responsibilities were to assist in merits FAD 
inventory-reduction priorities by participating in initiatives related to EEO complaint 
adjudication. 

B. DHS Operational Components 

1. Overview of EEO Investigations 

During FY 2010, DHS increased the number of timely investigations to 569, eight more than the 
561 completed during FY 2009, while simultaneously increasing the overall number of 
investigations from 861 in FY 2009 to 943 in FY 2010. Six of the nine DHS Component 
organizations increased the proportion of timely EEO investigations completed during FY 2010 
over those completed in FY 2009, and three of the Components did worse (see Table 7, below); 
this is why DHS plans to promote and facilitate the sharing of best practices among Components 
in regard to EEO investigations. OHS EEO Directors continued to build on the effectiveness of 
the EEO Council, established during FY 2009, and have agreed to collaborate, examine trends, 
and share best practices among Council members during FY 2011, which is expected to further 
improve timeliness and quality within this critical area of the EEO complaint process. 

Total # Timel % Timel Total # Timel % Timel 
CBP 215 210 98 247 242 98 
FEMA 109 12 11 186 22 12 
FL ETC 6 0 0 4 3 75 
ICE 146 108 74 136 69 51 
HQDHS 6 6 100 32 15 47 
TSA 240 101 42 201 91 45 
USCG 49 47 96 40 39 98 
USCIS 77 72 94 86 86 100 
usss 13 5 38 11 2 1 

Total 861 561 65 943 569 60 

2. Overview of Process Efficiencies 

DHS Operational Component EEO Offices instituted new process efficiencies during FY 2010, 
by utilizing the new iComplaints enterprise database (and its predecessor) when requesting Final 
Actions by CRCL. During FY 2010, Components collaborated on the development and use of a 
standardized email by which final actions (primarily procedural dismissals and merits FADs) are 
requested of DHS. The standard email also certifies that appropriate supporting documentation 
has been uploaded by Component personnel to the database and, thus is available to the DHS 
adjudications staff to review electronically. As this initiative has matured throughout FY 2010, 
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the need for shipping "hard copy" records to DHS has decreased steadily, which has resulted in 
time and resources saved in shipping records to and from DHS and increased the efficiency of 
CRCL's receipt, intake, and assignment of Final Actions. The Components worked together as 
part of the iComplaints User Group process to design and implement standardized naming 
conventions for documents uploaded to the iComplaints database. This process increases 
efficiency as it enables quick and consistent identification of documents for both DHS 
Component personnel and DHS adjudications staff. 

3. Operational Component Staff Training 

Each DHS Operational Component EEO Office participated in CRCL-sponsored training in the 
preparation of the annual 462 Report and No FEAR Act reports. Additionally, each Component 
participated in training for the iComplaints enterprise data system. 

C. Transportation Security Administration (TSA) 

Infrastructure 
In FY 2010, TSA implemented a critical step towards effective records management in the 
Office of Civil Rights and Liberties (OCRL) by installing an electronic high density filing 
system (HDFS). The HDFS holds over 125 linear feet of files; over 10,000 records were 
converted to this new system. To implement this change, OCRL created a tracking database for 
all of its records to achieve positive control of its information. 

Technology 
In FY 2009, OCRL received reprogrammed funding for acquisition and implementation of two 
separate Commercial Off-the-Shelf (COTS) applications for EEO case management and 
reporting, to include statutory reporting to EEOC. TSA achieved contract award on all IT 
contract procurements in late FY 2009. Once fully implemented, TSA's technology applications 
are expected to save TSA an estimated $200,000 annually by reducing system down time and 
lost productivity; and will exponentially reduce TSA production time for statutory complaint 
reports in outlying years (based on similar volume from a comparable agency). In January 
2010, TSA's solution was adopted by DHS as the "One-DHS" solution for all civil rights and 
liberties programs across the Department. As a result, throughout FY 2010, TSA has led the IT 
investment initiative and enterprise implementation of these applications throughout DHS, 
working collaboratively with DHS CRCL, DHS Office of the Chieflnformation Officer (CIO), 
DHS Acquisitions, all DHS Operational Component EEO offices, TSA CIO, Acquisitions, and 
Personnel Security. Additionally, TSA initiated the implementation of e-File, which is an 
electronic complaint filing program. 

EEO Complaint Processing 
OCRL advanced model workplace/human capital goals by helping managers, supervisors, and 
employees resolve EEO workplace conflict and disputes through its Alternative Resolutions to 
Conflict (ARC) program. Initial contacts increased by 9% in FY 2010, while case filings 
increased by 34% (compared to FY 2009). OCRL responded to 562 informal complaints in 
FY 2010. Even as informal complaint filings have increased, the mediation resolution rate 
remains above the TSA standard of 50%. When parties participated in mediation, the cases were 
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resolved 65% of the time. In OCRL's Formal Complaint Division, formal complaint filings 
increased by 28 complaints (10.07%), from 278 complaints filed in FY 2009 to 306 complaints 
filed in FY 2010. For FY 2010, the average number of days for completion of investigations was 
approximately 238 days. This is an increase over FY 2009 but is remarkable since OCRL had no 
contract investigation support for more than four months in FY 2010. 

Diversity Management 
TSA's OCRL worked closely with the TSA Diversity Advisory Council (DAC) to prepare a very 
strong working draft of TSA's first Diversity Strategic Plan (DSP). OCRL also began 
coordination with TSA's Senior Leadership Team. In October 2009, TSA held its second annual 
Diversity Day celebration involving airports from Guam to the Caribbean, as well as the Federal 
Air Marshal Service (F AMS) and Headquarters offices. It was a day to reflect and learn about 
different cultures and ideologies, as well as a day for TSA to commit to understanding, 
acceptance, and inclusion. 

Services and Proactive Engagement 
In response to heightened F AMS complaint activity, and Congressional and EEOC interest in the 
F AMS, TSA implemented an aggressive and proactive service model across the F AMS. The 
goal was to effectively educate and equip FAMS Special Agents in Charge and optimize TSA's 
efforts to achieve a model workplace in the F AMS. 

TSA OCRL achieved a 96% increase in site visits during FY 2010, conducting approximately 
45 site visits to provide EEO/civil rights training and technical assistance with EEO compliance, 
compared to 25 site visits in FY 2009. The site visits included approximately 25 airports across 
the country; 10 visits to the FAMS training facility in Atlantic City, NJ and other F AMS offices, 
and 10 Headquarters ' offices. These efforts resulted in almost 5,000 TSA employees and 
contractors receiving live EEO/civil rights training. The site visits delivered legally mandatory 
EEO and civil rights training to TSA managers and employees and allowed TSA to comply with 
Federal mandates and EEOC Administrative Judges' orders. During the on-site activity, OCRL 
also provided EEO counseling services and intervention support for Federal Security Directors 
and management teams on existing EEO-related disputes or conflicts. The "in person" training 
is a supplement to the DHS No FEAR Act training provided on-line and required every other 
year for all TSA employees. TSA also requires all new employees to complete the No FEAR 
Act training within ninety (90) calendar days of entering service. 

In addition, OCRL developed a new training curricula designed to advance diversity and 
inclusion in TSA. The tailored diversity and EEO support and training greatly enhanced TSA's 
ability to focus on TSA's vital security mission. TSA OCRL also continued the full range of 
affirmative employment programs designed to increase awareness and assist with the 
development and advancement of key employee demographics. Related efforts included various 
programs in partnership with OHS and other Federal agencies and submission of reports 
mandated by Executive Orders, Congress, and the EEOC. Finally, TSA OCRL prepared 
numerous briefings for the TSA workforce and developed a training module to raise awareness 
of the cultural sensitivities of the traveling public. 
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D. Federal Law Enforcement Training Center (FLETC) 

EEO Complaint Processing 
During FY 2010, FLETC completed three of four EEO investigations within the regulatory 
timeframe of 180 days, achieving a fiscal year goal to increase the number of timely EEO 
investigations. The FLETC EEO Office began managing the entire investigative process at the 
beginning of the fiscal year; furthennore, the Office of Chief Counsel (OCC), Human Capital 
Operations Division (HCOD), and involved management officials worked together to streamline 
the investigative process. At FLETC, there is now a clear process by which an EEO investigator 
can acquire documents from HCOD. Additionally, witness letters are sent electronically to the 
Responding Management Officials and the agency attorney handling the case. These letters 
describe how important their participation and cooperation is to the timely processing of the 
complaint and also includes specific timelines for submission of affidavits. FLETC is committed 
to continuing its efforts to ensure timely completed investigations, by continuing to work closely 
with investigators, OCC, HCOD, and RMOs. Additionally, FLETC plans to continue to educate 
managers on the benefits of using Alternative Dispute Resolution techniques, which may 
promote early resolution of complaints. FLETC EEO Contract investigators completed four 
EEO investigations during FY 2010. Three of the investigations, completed under the new 
process initiated in FY 20 I 0, were completed within regulatory timeframes. 

Diversity Management 
In FY 2010, the FLETC EEO office and HCOD collaborated to develop, review, revise, and 
make recommendations to specific elements of FLETC recruitment plans. This collaboration 
ensured that specific components of the plans took into account FLETC's long-term strategic 
goals and projections, and that diversity and disability hiring initiatives were being achieved. 
Additionally, during FY 2010 FLETC laid the groundwork for a viable "Operation War Fighter" 
program, by developing a Memorandum of Understanding (MOU) between FLETC and Fort 
Stewart to provide opportunities for wounded veterans to work and develop new skills. 

Services and Proactive Engagement 
In FY 2010, a total of 526 FLETC employees completed the DHS No Fear Act training on-line. 
Additionally, designated Management Officials were provided a power point presentation on the 
benefits of ADR and mediation. 

E. U.S. Secret Service (USSS) 

Infrastructure 
In May 2010, the new EEO Director for the Office of Equal Opportunity, Carolyn McMillon, 
arrived at USSS. In March 2010, the USSS hired a Technical Advisor. As a result of these 
hiring efforts, USSS had 2 vacant positions at the end of FY 2010: an EEO Specialist position 
and an Affirmative Employment Program Manager position. By the end of FY 2010, the USSS 
also began exploring the possibility of creating one or two Sign Language Interpreter/EEO 
Specialist positions. 

24 



EEO Complaint Processing 
During FY 2010, 41 individuals (0.6%) initiated pre-complaints out of a workforce population of 
6,926 employees. This percentage is below the government-wide average of slightly more than 
1%, as cited in EEOC's FY 2009 Annual Report. Out of the total workforce population of 
6,926 employees, 20 individuals (0.3%) filed formal complaints. This percentage is below the 
government-wide average of 0.5% as cited in EEOC's FY 2009 Annual Report. Of the 
41 individuals who initiated pre-complaints, 51 % (21) did not file formal complaints. Two of 
these individuals resolved their pre-complaints with a settlement agreement, 18 individuals either 
withdrew their pre-complaint or failed to pursue a formal complaint, and one individual' s 
complaint was pending at the close of the fiscal year. 

During the period of July to August 2010, the Office of Equal Opportunity conducted an internal 
EEO Assessment of the Office's internal program operations. The assessment revealed that 
improvements in timeliness were required in the areas of pre-complaint and formal complaint 
processing; conducting investigations; and submission of case files to the EEOC. In response to 
follow-up from the internal EEO Program assessment conducted in the final quarter of FY 2010, 
in October 2010, the EEO Director developed and implemented EEO program benchmarks and 
management controls to ensure timely processing of EEO complaints and to permit adequate 
tracking and monitoring of information required by EEOC's Management Directive 715. The 
corrective measures that were developed and implemented included: (1) Developing an action 
plan aimed at correcting areas of non-compliance; (2) Implementing benchmarks that compare 
the USSS discrimination process with 29 C.F.R. § 1614; and (3) Implementing other 
management controls designed to ensure timely, accurate, complete, and consistent reporting of 
all other EEO information. As a result of this assessment and in an attempt to decrease 
processing times of formal complaints, the Office of Equal Opportunity no longer uses 
contractors to prepare acceptance or dismissal letters and instead completes these letters 
internally. 

Services and Proactive Engagement 
During FY 2010, the Office of Human Resources and Training (Recruitment Division and the 
Diversity Management Program), implemented a series of robust recruitment initiatives that 
yielded a 64% overall increase in outreach efforts in comparison to FY 2009. These initiatives 
also yielded a 110% increase in attendance at minority-focused events. During FY 2010, USSS 
supervisors, in coordination with the Office of Equal Opportunity, utilized the Department of 
Defense Computer/Electronic Accommodation Program (CAP) to grant four accommodations to 
USSS employees totaling over $2,800. The USSS granted a total of 14 requests for reasonable 
accommodations during FY 2010. 

During FY 2010, the Office of Equal Opportunity continued to conduct numerous EEO Briefings 
to the Special Agents, Uniformed Division, and Administrative, Professional and Technical 
USSS community as part of training courses or seminars, including Seminar for First Line 
Supervisors; Emerging Leaders; Cultural Diversity and Inclusion for Managers and Employees; 
Special Agent Training Course; Uniformed Division Training Course; and Quarterly and 
Biweekly New Employee Orientation. In addition, all employees were required to complete 
mandatory online training on Preventing Workplace Harassment and on the Notification and 
Federal Employee Anti Discrimination and Retaliation Act. Other EEO-related training 
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included: Reasonable Accommodation; "Why Diversity Matters"; Cultural Diversity and 
Inclusion Seminars; and Workplace Diversity Awareness. Newly promoted supervisors were 
required to complete the Emerging Leaders Seminar and the Seminar for First Line Supervisors, 
each of which has an EEO module. 

F. U.S. Citizenship and Immigration Services (USCIS) 

Infrastructure 
At USCIS, Director Alejandro Mayorkas demonstrated a strong commitment to equal 
employment opportunity and fair treatment for all employees and increased management 
accountability. On March 24, 2010, the Director issued a memorandum to all USCIS employees 
reminding new employees of the requirement to complete No FEAR Act training within ninety 
(90) calendar days of entering on duty. 

On April 26, 2010, Ms. Paula Thomas entered on duty as the new Chief of the Office of Equal 
Opportunity and Inclusion (OEOI). The Chief is responsible for leading the development of 
EEO and diversity plans, monitoring and processing EEO complaints, and submitting annual 
progress reports to OHS and EEOC. During FY 2010, the Chiefs primary accomplishments and 
goals focused on the following: 

(I) Developing a plan to train all managers and supervisors regarding their 
responsibilities to comply with USCIS 's reasonable accommodation procedures; 

(2) Evaluating OEOI's program goals and priorities, organizational structure, and 
resources to ensure that they are adequate to achieve a high performing EEO and 
Diversity program in support of USCIS's mission; and 

(3) Identifying barriers to a lack of diversity in higher-graded series, and recommend 
solutions to remove any barriers. 

EEO Complaint Processing 
In FY 20 l 0, 184 pre-complaint EEO contacts were initiated at USCIS, which is an increase of 
7% from FY 2009. In FY 2010, 129 formal complaints were filed - an increase of37% from FY 
2009, which also constituted the highest number of formal complaint filings in the last five fiscal 
years. A review of the most frequently raised bases and issues raised in the complaints filed in 
FY 2010 (i.e. bases of reprisal, age and race, and issues of non-sexual harassment, terms and 
conditions of employment and non-selection) did not reveal any significant change from the 
types of bases and issues raised in previous years. 

USCIS achieved noteworthy successes in EEO complaint processing during FY 2010 and 
strongly enhanced the efficiency and quality of EEO products and services. USCIS improved 
EEO investigations, completing 86 (a five year high) investigations with a 100% timeliness rate. 

USCIS increased participation in its pre-complaint Alternative Dispute Resolution program by 
17% with a total of 63 mediations conducted. These mediations resulted in I 9 settlement 
agreements, which was a 72% increase from FY 2009. It is estimated that USCIS saved 

26 



approximately $90,000 in investigation costs, which does not include the number of hours 
involved in the overall processing of these EEO complaints had they resulted in formal filings. 

In FY 2010, there was also a dramatic increase (10 in FY 2009 to 34 in FY 2010) in the number 
of formal EEO settlements. 

In FY 2010, USCIS had 15 pending civil actions in U.S. District Court, which included 6 new 
filings, 2 cases where judgment was entered in the agency's favor, and 2 that settled with lump 
sum payments totaling $40,000. 

Under Federal Labor Relations Authority precedent, the American Federation of Government 
Employees (AFGE), which is the exclusive bargaining representative for thousands of USCIS 
employees, has the right to be present during EEO investigator interviews with bargaining unit 
employees related to a formal EEO complaint filed by a bargaining unit employee. On 
August 1, 2010, USCIS implemented a procedure by which AFGE is notified in advance of these 
types of witness interviews in order to enable AFGE to be represented during these sessions. 

Diversity Management 
In FY 2010, USCIS undertook significant initiatives to promote EEO and diversity management, 
including: contacting all deaf/hard of hearing and blind/low vision employees to assess their 
accommodation needs; updating OEOI's intranet webpage; participating with DHS in the 
implementation of the enterprise iComplaints database that went live in August 201 O; and, 
providing employees with quarterly updates on the reasonable accommodation process. David 
Kett, an EEO Specialist with OEOI, was awarded a USCIS Employee of the Year award in 
September 2010. 

Services and Proactive Engagement 
In FY 2010, a total of 4,016 USCIS employees completed the DHS No Fear Act training on-line. 
In addition, OEOI sponsored Designated Management Official mediation training at the Western 
Regional Office in Laguna Niguel, California. 

G. U.S. Coast Guard (USCG) 

Infrastructure 
USCG is in the process of dramatically expanding its personnel base and hiring additional civil 
rights service providers in order to provide better service to CG personnel. Improvements and 
updates are being made to CG-wide Civil Rights Awareness training that will soon be ready for 
deployment. The USCG Commandant's Anti-Discrimination and Anti-Harassment Policy 
Statement states that any conduct that unreasonably interferes with an individual' s work 
performance or creates an intimidating, offensive, or hostile work environment on the basis of an 
individual' s race, color, religion, sex, sexual orientation, national origin, age, disability, marital 
status, parental status, political affiliation, engagement in any protected EEO activity, or any 
other basis protected by law should be reported to leaders and managers. In turn, USCG leaders 
and managers "must take prompt and appropriate corrective action." 
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EEO Complaint Processing 
In FY 2010, USCG conducted EEO counseling on a total of 72 EEO cases, which represented an 
18% decrease from FY 2009. USCG also improved the timeliness of EEO counseling in FY 
2010, with 97% completed on a timely basis - an increase from 88% of cases timely counseled 
in FY 2009. A total of 47 formal complaints were filed with USCG in FY 2010, which 
represented a 14% increase from FY 2009; however, this number is consistent with an up and 
down trend of varying increases and decreases over the past five years. 

USCG had an 18% decrease in the number of formal EEO investigations conducted in 2010, for 
a total of 40 investigations. In the area of EEO investigations, over 97% of USCG's 
investigations were timely, which is an increase in the number of timely investigations conducted 
in FY 2009. There was also a dramatic increase in the number of merits final agency decisions 
(FADs) issued for USCG cases in FY 2010; 23 USCG merits FADs were issued by OHS, which 
represented a 109% increase from the 11 issued in FY 2009. 

In FY 2010, USCG had 26 pending civil actions in U.S. District Court, which included 2 new 
filings. Of these cases, judgments were entered in favor of the agency for 2 cases, and 6 cases 
were settled, with payments in damages totaling $230,700 and payments in attorney's fees 
totaling $30,000. 

H. U.S. Immigration and Customs Enforcement (ICE) 

Infrastructure 
ICE has undergone various leadership and organizational changes during FY 2010, including the 
separation of the EEO and Diversity programs to form two distinct program areas. Additionally, 
a Senior Executive Service (SES) position was created to lead these programs. During FY 2010, 
various individuals served in acting capacities for the EEO Director and Chief Diversity Officer 
(COO) positions. A permanent SES Director has been selected and the incumbent is slated to 
begin duties on March 14, 2011, to oversee both the EEO and COO programs. 

EEO Complaint Processing 
In FY 2010, the ICE EEO counseling program completed 191 of209 cases (91%) in a timely 
manner. ICE's formal complaints program achieved timely completion of 69of136 EEO 
investigations (51%) and ICE requested dismissal of27 formal complaints, which were 
completed in an average processing time of 86 days- this reflects ICE's process efficiency for 
timely submission to OHS, as well as CRCL' s timely processing of those requests. 

I. DBS Headquarters (HQ) 

Infrastructure 
During FY 2010, the OHS Headquarters EEO Office (HQ EEO) was directly involved in the 
successful realignment of the Federal Protective Service (FPS) from U.S. Immigration and 
Customs Enforcement (ICE) to DHS HQ (National Protection and Programs Directorate 
(NPPD)). HQ EEO collaborated with NPPD leadership and ICE's Chief Diversity Office to 
support the transition of more than 1,200 employees to ensure continuity of EEO and Diversity 
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services and products including EEO complaint processing, mediation, training, and mentoring. 
During FY 2010, HQ EEO hired an Informal Complaint Manager. 

EEO Complaint Processing 
ln FY 20 I 0, OHS HQ showed increases in the number of EEO cases counseled and formal 
complaints filed . The increased numbers are reflective of the organizational transfer of the 
Federal Protective Service workforce to HQ from ICE. 

In FY 20 I 0, HQ completed EEO counseling in a total of 84 cases, which represented a 51 % 
increase from FY 2009. Of these 84 cases counseled, 92% were timely. 52 formal complaints 
were filed in FY 2010, compared to 19 complaints filed by HQ employees in 2009. There was 
an 81 % increase in the number of EEO investigations conducted on HQ complaints in 
FY 20 I 0 (32 investigations). Additionally, there was an 82% increase in the number of merits 
F ADs issued on HQ cases in FY 20 I 0, from 11 in FY 2009 to 20 in FY 20 l 0. DHS HQ had one 
pending civil action in U.S. District Court during FY 2010. 

Diversity Management 
HQ EEO provides operational EEO and diversity management services to all DHS headquarters 
offices and personnel. HQ EEO is specifically responsible for developing EEO and diversity 
policies and procedures specific to DHS HQ; providing EEO and diversity guidance to all 
headquarters executives, managers, supervisors, and line employees; managing the HQ EEO 
complaints process, including EEO counseling, Alternative Dispute Resolution, and EEO 
investigations; promoting diversity management initiatives, including special emphasis program 
management to help headquarters Components recruit, hire, develop, and retain a diverse 
workforce; managing the headquarters reasonable accommodation process; and providing 
training on EEO and diversity. 

Services and Proactive Engagement 
HQ EEO participated in several career fairs during the third quarter of FY 2010, including the 
Department of Defense' s Operation Warfighter Program and the Fort Meade Community Job 
Fair. The purpose of these events was to share information about OHS and to meet skilled 
veterans and veterans with disabilities interested in working for DHS. 

HQ EEO processed 15 Reasonable Accommodation requests for individuals with disabilities, 
including the provision of sign language interpreters, and eight ergonomic and accessible 
technology assessments, in collaboration with the OHS Office of Accessible Systems and 
Technology (OAST). 

During FY 20 l 0, HQ EEO continued to provide expert advice, guidance, and support to 
managers, supervisors, and employees on various subjects ranging from general information on 
the EEO process, reasonable accommodation, and EEO/diversity training. HQ EEO promoted 
EEO and diversity through numerous events and activities which included a joint program with 
TSA entitled "Equality for All" with Jennifer Kaplan, Deputy Director of the White House 
Council on Women and Girls as the guest speaker. 

More than 200 current DHS HQ employees and over 1,200 new employees were trained during 
the fiscal year. Up to date information on employees' rights and responsibilities with respect to 
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applicable EEO laws and regulations, merit systems principles, and the No FEAR Act was 
provided. Sixty-five supervisors and managers were trained on the prevention of unlawful 
workplace harassment. 

HQ EEO also conducted several special programs and events designed to help employees 
advance in their careers within DHS. The Third Annual Women' s Leadership Forum "Paving 
the Way for Successful Leaders" was conducted with over 165 attendees. Speakers included 
Margo Schlanger, the OHS CRCL Officer; Alice Hill, Senior Counselor to Secretary Napolitano; 
and USCIS Ombudsman January Contreras. A series of leadership webinars was provided 
during the year on topics which included "Becoming a Person of Influence" and "Resiliency 
Defined." Numerous "Lunch and Learn" programs were also conducted during this fiscal year. 
These included one hour workshops on "Making the Most of Mentoring"; "Who Am I and 
Where Am I Going?" workshop on goal setting; " Work Life Balance and Workplace 
Flexibility"; and "E-Mailing Your Way into Conflict." 

As part of continuing outreach efforts, the HQ EEO staff provided several presentations at local 
universities and conferences throughout the year on federal resume writing and employment with 
DHS. 

J. U.S. Customs and Border Protection (CBP) 

Infrastructure 
CBP's Office of Diversity and Civil Rights (DCR) provides civil rights services to 58,700 CBP 
employees and comprises an Executive Director and three divisions: Headquarters, Complaints 
Processing Center and regional offices, and Mediation Program. Below is a brief description of 
each category and its role: 

• The Executive Director provides executive leadership and oversight for the effective 
establishment and management of internal policies and programs. 

• The Field Directors report directly to the Executive Director. These positions each 
oversee and manage two regional offices. Currently, the OCR Office has four regions 
(Northeast, Southeast, Northwest, and Southwest). The two Field Directors (East and 
West) are responsible for all field activities. 

• The Assistant Field Directors manage the local equal opportunity officers who are 
responsible for providing leadership and support for OCR programs in their assigned 
areas. OCR provides field staff services to all CBP Offices. 

• The Complaints Processing Center, located in Oakland, CA, managed by a Field 
Director, is responsible for managing the formal equal employment opportunity 
complaint process. The Field Director reports directly to the Executive Director. 

• OCR Headquarters, located in Washington, D.C., comprises the Mission Support 
Division and the Diversity and Inclusion Division both provide services to customers in 
the field. The Diversity and Inclusion Division is responsible for diversity and inclusion, 
affirmative employment and special emphasis and outreach initiatives. The Mission 
Support Division responds to executive correspondence, maintains the office budget, 
provides technical support to the field directors and regional offices on reporting 
requirements, and maintains OCR webpage. 
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EEO Complaint Processing 
In FY 20 I 0, CBP had a 4% decrease in the number of EEO cases counseled compared to FY 
2009. Of the 506 cases counseled in FY 2010, 100% were timely. In FY 2010, 309 formal 
complaints were filed, an increase of 12% from FY 2009 when 275 complaints were filed. The 
number of investigations increased by 15% in FY 2010 when 24 7 investigations were completed 
compared to 215 investigations in FY 2009. In spite of a 15% increase in the number of 
complaints requiring an investigation, CBP completed 98% of its investigations within the 
regulatory timeframe in FY 2010, equal to the 98% timely rate achieved during FY 2009. There 
were 100 merits FADs issued in FY 2010, which represented a 69% increase from FY 2009 
when 59 merits F ADs were issued. 

In FY 2010, CBP had 40 pending civil actions in U.S. District Court, which included 16 new 
filings. Of these cases, judgments were entered in favor of the agency for five cases, three cases 
are currently on appeal and six cases were settled with a lump sum payments totaling $182,000. 

Diversity Management 
It is the policy of CBP to treat all employees, members of the trade and traveling public, and 
individuals detained for law enforcement purposes with dignity and respect. At CBP, diversity is 
considered a tool for achieving readiness and accomplishing the core mission. CBP's mission -
protecting the Nation - is global in nature. CBP's workforce - from Air and Marine Interdiction 
Agents, Border Patrol Agents, Customs and Border Protection Officers, and mission support 
staff- must interact with a diverse population each and every day. To maintain status as a 
high-performing Federal law enforcement organization, it is imperative that CBP build and 
maintain a talented and diverse workforce to protect and safeguard our nation. By reflecting 
America's diversity, CBP's workforce can provide a wider range of ideas and solutions aimed at 
protecting and securing our Nation. 

This responsibility is not limited to managerial actions regarding recruiting and employment; 
CBP works to dispel stereotypes and to build a work environment that is based on mutual 
respect. CBP holds employees to a commitment to provide fair and equal access to the 
privileges and benefits of employment based solely on individual merit while requiring personal 
accountability and integrity in all aspects of the law enforcement mission. To meet this 
commitment, CBP works to create a work environment that recognizes diversity and fosters 
inclusion and equal opportunity regardless of an individual' s race, color, national origin, religion, 
sex, age, disability, status as a parent, sexual orientation, or genetic information. 

Services and Proactive Engagement 
During FY 2010, CBP developed and implemented a five-year strategic plan for OCR. 
Additionally, a OCR Newsletter was launched and disseminated to the workforce to make them 
aware of DCR's role to develop, establish, and administer all CBP policies, implementation 
guidelines, standards, and programs necessary to ensure compliance with Federal civil rights and 
civil liberties laws, executive orders, and relevant Federal policies. 

CBP implemented a Minority Serving Institutions Implementation Plan to build partnerships 
with Minority Serving Institutions (MSI) to create a diverse pool of candidates by ensuring 
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students receive experience through internships and career experience programs. In support of 
the MSI Implementation Plan, OCR targeted 20 Historically Black Colleges and Universities 
(HBCU) and seven Tribal Colleges and Universities (TCU). 

Additionally, through CBP monthly observance activities, Diversity and Inclusion Committee 
(DIC) volunteers and employees around the nation are cultivating a culture where similarities 
and differences of individuals are respected and valued. CBP is using DIC volunteers and 
designees across the country to help build diversity through increased cultural awareness, 
education, and appreciation of differences. During FY 2010, DIC volunteers sponsored 
numerous cultural and enrichment programs and activities including, Bring Your Child to Work 
Day in April; Lesbian, Gay, Bisexual and Transgender Pride Month in June; Family Heritage and 
Diversity Month in August; and Disability Employment Awareness Month in October. CBP 
increased the number of workplace diversity awareness programs from 251 in FY 2009, to 662 in 
FY 2010, which represents a 164% increase. In just one year, CBP employee participation, 
support and attendance at programs and events increased 37%, from more than 31,450 in FY 
2009 to more than 43, 100 in FY 2010. DIC volunteers also collaborated with local community 
organizations at nearly 200 community outreach events to educate the public about CBP's 
mission and career opportunities that included high schools, colleges, churches, and community 
organizations throughout the nation. 

CBP is committed to investing in the leadership development of all its managers and supervisors. 
All new supervisors are required to complete EEO Awareness Training during mandatory 
Supervisory Leadership Training held at the CBP Leadership Academy. During FY 2010, 
1,314 new supervisors completed this training on various dates throughout the fiscal year. In 
addition, 747 supervisors and managers were trained by OCR staff members in supervisory EEO 
Awareness Training sessions conducted at various duty posts across the country. The 
supervisory EEO awareness curriculum includes instruction on the topics of diversity and 
inclusion, affirmative employment, and reasonable accommodation. 

CBP continues to participate in the Operation Warfighter initiative. During FY 2010, CBP 
provided three temporary assignments in the Office of Field Operation (OFO) in this program. 

CBP is committed to providing reasonable accommodation for its employees and applicants with 
disabilities to ensure that qualified individuals with disabilities enjoy full access to equal 
employment opportunities. As such, during FY 2010, CBP issued a Guide to Processing 
Reasonable Accommodation Requests Based on a Disability. This guide implements OHS 
policy regarding reasonable accommodation for individuals with a disability and provides 
guidance to CBP employees, managers, and supervisors regarding the processing of reasonable 
accommodation requests. 

During FY 2010, OCR developed and implemented an Intervention Assessment Referral and 
Review Process to enhance CBP's ability to resolve workplace conflict surfacing in complaints 
of discrimination in an efficient and timely manner by allowing for critical review by an 
Intervention Assessment Team (IA T) of those cases that presented specific concerns or 
questions. 
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During FY 2010, CBP established an EEO toll free number and a complaint filing electronic 
mailbox for individuals to initiate a request for EEO counseling. Both methods were established 
to provide a more efficient manner to initiate a request for informal EEO counseling and to 
assign, facilitate, and track requests. OCR launched a communication plan to notify the 
workforce of these additional methods for seeking EEO counseling, including posting to the 
Information Display Systems for the Offices of Field Operations and Border Patrol, mass 
mailings, and posting messages on employees Leave and Earning Statements and on the Intranet. 

K. Federal Emergency Management Agency (FEMA) 

Diversity Management 
ln FY 2010, the FEMA Administrator issued a Diversity Action Plan, and FEMA is now in the 
process of implementing the strategies and actions identified in the Diversity Action Plan. The 
plan includes a comprehensive checklist with 32 strategies and initiatives, many of which have 
already been completed. For example, FEMA has created and published an annual Diversity 
Policy Statement and established a Diversity Management Advisory Council. 

In addition, web-based diversity awareness training has been developed and is now available for 
FEMA employees. The course recognizes the benefits of diversity in the workforce and 
FEMA's commitment to valuing the diversity of its employees and customers. Upon completion 
of the course, participants will be able to define what is meant by diversity, describe the benefits 
of diversity (both individually and collectively), describe FEMA's vision of diversity, describe 
the agency' s commitment to diversity as stated in the Diversity Action Plan, describe how 
culture influences interactions with others, and describe the actions individuals can take to 
optimize diversity. 

Other important initiatives in FY 2010 included: 

• A Latino Leadership Summit, whose purpose was to help FEMA build new relationships 
and strengthen existing partnerships in the Latino community. Agenda items included 
establishing a shared understanding of Emergency Management, Roles and Relationships 
among key participants in Emergency Management, and Strengthening Relationships 
with Constituencies. Approximately 106 attendees participated in the event. 

• FEMA sponsored a Historically Black College and University (HBCU) conference at the 
Emergency Management Institute (EMl). Conference agenda included topics on 
Emergency Management Planning, Preparedness and related Training and Education for 
HBCU's. 

• The FEMA Office of Equal Rights (OER) in partnership with the EMI, sponsored a 
Tribal Conference, whose agenda focused on Emergency Management Planning, 
Preparedness, and Education for Tribal Colleges and Universities. Additional topics 
discussed at the conference included FEMA Preparedness Grant Programs, the FEMA 
Federal Career Intern Program (FCIP) and a segment on developing emergency managers 
of the future. 

• The OER developed and placed several EEO training courses for employees and 
managers on FEMA's Knowledge Center located on the Intranet. Over 3,000 managers 
and employees received EEO training via the interactive training modules. 
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• The OER contracted EEOC to conduct EEO training for approximately 350 supervisors 
and managers from Headquarters, Region 10 (Bothell, WA), Region 5 (Chicago, IL), 
Region 9 (Oakland, CA), Region 1 (Boston, MA), Region 3 (Philadelphia, PA), and 
Winchester, VA. A sizeable portion of the training curricula focused on recent updates to 
the Americans with Disabilities Act and the Genetic Information Nondiscrimination Act of 
2008. Additional topics included reinforcement of managers' and supervisors' 
responsibilities in processing and providing timely reasonable accommodations and 
identifying and preventing harassment and retaliation. 

• FEMA developed a 2-day course designed to prepare FEMA personnel who supervise 
staff at temporary field facilities to apply supervisory practices that result in fair, 
equitable, and productive work environments. Course topics included supervisory 
accountability, creating a constructive work environment, addressing and resolving 
conduct and performance issues and employee rights and supervisory responsibilities. 

• FEMA is laying the groundwork for a career development office focusing on employee 
career development and enhancing FEMA's workforce environment. 

EEO Complaint Processing 
During FY 20 I 0, FEMA OER personnel worked closely and very effectively with CRCL to 
coordinate work and transfer information to CRCL involving 359 individual complaints for 
procedural dismissal. These complaints were filed during FY 2009, after the closure of a FEMA 
facility in Puerto Rico. All of the 359 cases, filed in two groupings, involved the same issues 
and were filed by the same lawyer. Procedural dismissal of these complaints was necessary 
because the complainants also filed in Federal District Court, precluding their further 
advancement in the administrative EEO process. FEMA OER made early contact with CRCL 
regarding the cases, personnel were identified to manage this process in both organizations, and a 
streamlined process flow was agreed-upon. Both offices used electronic transmission of data and 
documents to the greatest extent possible to maximize efficiencies within the preparation, 
review, signature, and issuance phases. The approximate age from the date of filing to dismissal 
for the first and second groups was 420 and 327 days, respectively. The issuance of these cases 
was achieved in approximately 27 days following strategic coordination between FEMA and 
CRCL. Not surprisingly, the overall rise in the average processing time of Departmental 
dismissals is directly attributable to the unprecedented volume of work in this category; however, 
without the strides in electronic processing and the close coordination between CRCL and 
FEMA, the dismissal process would undoubtedly have cost a great deal more in time and effort 
for both FEMA and CRCL. 

In FY 20 l 0, FEMA conducted EEO counseling in 253 cases, which represented a 38% decrease 
from FY 2008 and a 53% decrease from FY 2007. 3 There was a 22% decrease of formal 
complaints filed in FY 2010 (116) compared to FY 2008 (148). In FY 2010, there was a 39% 
increase in the number of merits FADs issued in FEMA cases. In FY 2010, 53 merits FADs 
were issued by OHS CRCL compared to 38 in FY 2009. 

3 FEMA' s complaint data from FY 2009 is skewed as a result of an unusual influx of359 individual EEO 
complaints that were filed as the result of a closure of the FEMA Puerto Rico facility; therefore, it is more 
meaningful to use FY 2007 and FY 2008 data to draw comparisons to the FY 2010 numbers. 
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FEMA had seven civil actions that filed in U.S. District Court in FY 2010. Judgment was 
entered in the agency' s favor for one case, and another case was settled with payments of 
$75,000 in damages and $30,000 in attorney's fees. In addition, FEMA terminated an employee 
as a disciplinary measure. 
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APPENDIX 1 

DHS No FEAR Act Federal District Court Data 

for FY 2010 
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NUMBER OF CASES FILED IN 
FEDERAL COURT, PENDING OR 
RESOLVED UNDER 724.302 a 1 

STATUS OF CASES AND 
REIMBURSEMENT UNDER 
§724.302( a)( 1-2) 

U.S. Department of Homeland Security FY10 No FEAR Act Data on Federal cases (Section 203) 

CIS 13 4 0 

FEMA 7 2 0 

FLETC 1 0 0 0 

HQ 0 0 0 0 

ICE 15 2 0 0 

TSA 64 12 2 13 

USCG 19 1 0 6 

usss 7 1 0 1 

CIS 5 0 1 

FEMA 7 2 0 1 

FLETC 1 0 0 0 

HQ 0 0 0 0 

ICE 15 2 0 0 

TSA 16 1 1 3 

USCG 1 0 0 1 

usss 2 1 0 0 



U.S. Department of Homeland Security FYlO No FEAR Act Data on Federal Cases (Section 203) 

STATUS OF CASES AND REIMBURSEMENT 
UNDER §724.302(a)(1-2) 

Heard, Pendin Decision 

In favor of Complainant ,either in its entirety 
or arlial 

Arbitration/Mediation 

FEMA 

FLETC 

HQ 
ICE 

TSA 

USCG 

usss 

94 

6 

0 

27 

0 

28 

4 

$40,000 

$75,000.00 

$ 

$ 

$95,000 

$641 ,500 

$199,350 

$ 

19 15 

2 0 2 

0 0 0 

9 1 5 

0 0 0 

6 0 6 

0 0 1 

$ $ $ 

$ $ $ $ 

$ $ $ $ 

$ $ $ $ 

$75,000.00 $ $ $ 

$ $ $$255,000 $ 

$21 ,350.00 $ $10,000.00 $ 

$ $ $ $ 



U.S. Department of Homeland Security FVlO No FEAR Act Data on Federal Cases (Section 203} 

STATUS OF CASES AND 
REIMBURSEMENT UNDER 
§724.302(a)(1-2) 

CIS 

FEMA 

FLETC 

HQ 

ICE 

TSA 

USCG 

usss 

TOTAL NUMBER OF 
EMPLOYEES DISCIPLINED IN 
CASES UNDER §724.302(a)(3) 

CIS 

FEMA 

FLETC 

HQ 

ICE 

TSA 

USCG 

usss 

$ 

$30,000.00 

$ 

$ 

$ 

$75,000.00 

$20,000.00 

$ 

0 

1 

0 

0 

2 

0 

0 

0 

$ $ 

$ $ $ $ 

$ $ $ $ 

$ $ $ $ 

$ $ $ $ 

$ $ - $150,000.00 $ 

$ $ $10,000.00 $ 

$ $ $ $ 

0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 



TOTAL NUMBER OF 
EMPLOYEES DISCIPLINED IN 
CASES UNDER §724.302(a)(3) 

CBP 

CIS 

FEMA 

FL ETC 

HQ 

ICE 

TSA 

USCG 

usss 
without 

CBP 

CIS 

FEMA 

FLETC 

HQ 

ICE 

TSA 

USCG 

usss 

U.S. Department of Homeland Security FY10 No FEAR Act Data on Federal Cases (Section 203) 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 



TOTAL NUMBER OF 
EMPLOYEES DISCIPLINED IN 
CASES UNDER §724.302(a)(3) 

CIS 

FEMA 

FLETC 

HQ 

ICE 

TSA 

USCG 

usss 

CBP 

CIS 

FEMA 

FLETC 

HQ 

ICE 

TSA 

USCG 

usss 

U.S. Department of Homeland Security FY10 No FEAR Act Data on Federal cases (Section 203) 

0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

3 0 0 0 
0 0 0 0 

0 0 0 0 

1 0 0 0 

0 0 0 0 

0 0 0 0 

2 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 



TOTAL NUMBER OF 
EMPLOYEES DISCIPLINED, 
WHETHER OR NOT IN 
CONNECTION WITH FEDERAL 
CASES UNDER §724.302(a)(S) 
(I.E. INCLUDING EEO 
ADMINISTRATIVE CASES 

CIS 

FEMA 

FLETC 

HQ 

ICE 

TSA 

USCG 

usss 

CBP 

CIS 

FEMA 

FL ETC 

HQ 

ICE 

TSA 

USCG 

usss 

U.S. Department of Homeland Security FY10 No FEAR Act Data on Federal Cases (Section 203) 

0 0 0 

1 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 



TOTAL NUMBER OF 
EMPLOYEES DISCIPLINED, 
WHETHER OR NOT IN 
CONNECTION WITH FEDERAL 
CASES UNDER §724.302(a)(S) 
(I.E. INCLUDING EEO 
ADMINISTRATIVE CASES 

CIS 

FEMA 

FLETC 

HQ 

ICE 

TSA 

USCG 

usss 
Reduction d Gtade or 

CBP 

CIS 

FEMA 

FLETC 

HQ 

ICE 

TSA 

USCG 

usss 

U.S. Department of Homeland Security FY10 No FEAR Act Data on Federal Cases (Section 203) 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 



TOTAL NUMBER OF 
EMPLOYEES DISCIPLINED, 
WHETHER OR NOT IN 
CONNECTION WITH FEDERAL 
CASES UNDER §724.302(a)(5) 
(I.E. INCLUDING EEO 
ADMINISTRATIVE CASES 

Provision of Law 

CBP 

CIS 

FEMA 

FLETC 

HQ 

ICE 

TSA 

USCG 

usss 

U.S. Department of Homeland Security FY10 No FEAR Act Data on Federal Cases {Section 203) 

0 0 0 0 

0 0 0 0 

1 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 
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Complaint Activity 

Number of Complaints 
Filed 
Number of Complainants 
Repeat Filers 

Complaints by Basis 

Note: Complaints can 
be filed alleging 
multiple bases. The 
sum of the bases may 
not equal total 
complaints filed. 
Race 
Color 
Religion 
Reprisal 
Sex 
National Origin 
Equal Pav Act 
Age 
Disability 
Non-EEO 

OHS EQUAL EMPLOYMENT OPPORTUNITY DATA POSTED PURSUANT TO THE NO FEAR ACT 

Data as of September 30, 2010 - 4th Quarter 2010 

2010 Thru 
9-30 

2005 2006 2007 2008 2009 

1199 1083 1086 1145 1457 1194 

1075 1010 1045 1099 1401 1136 
80 54 42 52 56 45 

2010 Thru 
9-30 

2005 2006 2007 2008 2009 

339 326 368 298 361 386 
75 83 80 92 83 113 
so 57 38 48 52 51 

406 391 389 432 777 493 
408 349 334 385 330 405 
197 193 158 175 516 187 
n/a 1 7 3 0 0 
287 336 283 321 314 339 
264 258 260 238 223 295 

16 44 24 16 48 40 



Complaints by Issue 

Note: Complaints can be filed alleging multiple issues. 2010 Thru 
The sum of the issues may not equal total complaints 2005 2006 2007 2008 2009 9-30 
filed. 
Appointment/Hi re 16 45 57 57 36 28 
Assignment of Duties 68 59 61 68 342 81 
Awards 60 25 15 22 10 14 
Conversion to Full-time 2 1 3 1 1 0 
Disciplinary Action 

Demotion . 17 6 18 11 8 8 
Reprimand 48 19 50 46 41 51 
Removal 36 23 22 34 23 28 
Suspension 41 40 45 30 30 61 
Other n/a 28 1 14 10 16 

Duty Hours 14 14 22 15 14 18 
Evaluation Appraisal 41 36 38 40 57 67 
Examination/Test 5 8 8 5 3 9 
Harassment 

Non-Sexual 189 282 289 314 599 381 
Sexual 43 51 37 33 46 49 

Medical Examination 2 14 8 10 9 7 
Pay (Including Overtime) 26 28 25 27 20 19 
Promotion/Non-Selection 239 287 277 248 241 234 
Reassignment 

Denied 21 28 34 34 31 17 
Directed 43 30 29 28 40 39 

Reasonable Accommodation 27 34 43 47 40 37 
Reinstatement 0 4 4 2 7 5 
Retirement 2 4 5 2 5 7 
Termination 162 136 135 112 137 164 
Terms/Conditions of Employment 87 116 142 108 404 153 
Time and Attendance 34 42 36 54 29 42 
Training 39 29 26 23 22 31 
Other 96 28 35 44 373 2 



Processing Time 

Complaints pending during fiscal year 

Average number of days in 
investigation stage 322 406 311.5 249.9 248 257 

Average number of days in final action 
stage n/a 326 428.1 296 310 411 
Complaint pending during fiscal year where 
hearing was requested 

Average number of days in 
investigation stage 331 338 242.5 259.4 349 231 

Average number of days in final action 
stage nla 48 72.5 64 399 24 
Complaint pending during fiscal year where 
hearing was not requested 

Average number of days in 
investigation stage 301 413 347.3 312.8 755 275 

Average number of days in final action 
stage 842 443 587.6 660.5 971 577 



Complaints Dismissed 
by Agency 

Total Complaints 
Dismissed by Agency 
Average days pending 
prior to dismissal 
Complaints Withdrawn 

by Complainants 
Total Complaints 
Withdrawn by 
Complainants 

Total Final Actions 
Finding Discrimination 

With Hearin 

2005 

296 

306 

n/a 

# 

2010 Thru 
9-30 

2006 2007 2008 2009 

304 187 247 204 550 

254 257 220 241 385 

81 96 109 77 92 



Findings of Discrimination Rendered by Basis 

Note: Complaints can be filed alleging multiple bases. The sum of the bases may not equal total complaints and findings. 

2005 2006 2007 2008 2009 
2010 Thru 

9-30 

# 
Total Number Flndin s 12 

Race 1 8% 72% 25% 7 33% 350/o 2 12% 
Color 0 0% 7% 0% 3 14% 130/o 0 0 

1 8% 3% 1 8% 5 24% 13°/o 1 6% 
3 25% 10 34% 6 50% 5 24% 11 48°/o 8 47% 

Sex 5 42% 10 34% 7 58% 7 33% 8 35°/o 4 24% 
National Origin 1 8% 1 3% 1 8% 8 38% 4 17°/o 0 0 
E ual Pa Act 0 0% 0 0% 0 0% 0 0% 0 0°/o 0 0 
Age 3 25% 5 17% 2 17% 4 10% 5 22°/o 3 18% 
Disabili 5 42% 3 10% 0 0% 2 10% 5 17°/o 6 35% 
Non-EEO 0 0% 0 0% 0 0% 0 0% 0 0°/o 0 0 

Findin s After Hearin 
Race 1 100% 18 86% 50% 7 100% 8 100°/o 100 

% 
Color 0 0% 1 50% 0 0% 3 100% 3 100°/o 0 0% 
Religion 1 100% 1 100% 1 100% 5 100% 3 100°/o 1 100 

% 
Reprisal 3 100% 10 100% 4 67% 5 100% 11 1000/o 8 100 

% 
Sex 5 100% 10 100% 5 71% 7 100% 8 100°/o 3 75% 

1 100% 1 100% 1 100% 8 100% 4 100°/o 0 0% 
0 0% 0 0% 0 0% 0 0% 0 100°/o 0 0% 
3 100% 5 100% 2 100% 4 100% 5 1000/o 3 100 

% 
Disability 4 80% 3 100% 0 0% 2 100% 4 800/o 6 100 

% 
Non-EEO 0 0% 0 0% 0 0% 0 0% 0 100°/o 0 0% 



Findings of Discrimination Rendered by Basis 

Note: Complaints can be filed alleging multiple bases. The sum of the bases may not equal total complaints and findings. 

2005 2006 2007 2008 2009 2010 Thru 9· 
30 

# 

Findings Without 2 
Hearin 

Race 0 0 3 14% 2 50% 0 0% 0 0°/o 0 0% 
Color 0 0 1 50% 0 0% 0 0% 0 0°/o 0 0% 
Reli ion 0 0 0 0 0 0% 0 0% 0 0°/o 0 0% 
Reprisal 0 0 0 0 2 23% 0 0% 0 0°/o 0 0% 
Sex 0 0 0 0 2 29% 0 0% 0 0°/o 1 25% 
National Origin 0 0 0 0 0 0% 0 0% 0 0°/o 0 0% 
E ual Pa Act 0 0 0 0 0 0% 0 0% 0 0°/o 0 0% 
Age 0 0 0 0 0 0% 0 0% 0 0°/o 0 0% 
Disabili 1 20% 0 0 0 0% 0 0% 1 20°/o 0 0% 
Non-EEO 0 0 0 0 0 0% 0 0% 0 0°/o 0 0% 



Findings of 2010 Thru 
Discrimination 2005 2006 2007 2008 2009 9-30 

Rendered by Issue 
#~ # .... #~ # ..._ # O/o 

Total Number Findings 12 29 12 21 23 17 
Appointment/Hire 2 17% 4 14% 1 8% 2 10% 0 0°/o 1 6°/o 
Assignment of Duties 2 17% 1 3% 1 8% 1 5% 2 9°/o 3 18°/o 
Awards 0 0% 1 3% 0 0% 0 0% 0 0°/o 0 0°/o 
Conversion to Full-time 0 0% 0 0% 0 0% 0 0% 0 00/o 0 00/o 
Disciplinary Action 0 0% 2 7% 0 0% 0 0% 0 0°/o 0 00/o 

Demotion 0 0% 0 0% 0 0% 0 0% 2 9°/o 0 0°/o 
Reprimand 0 0% 2 7% 0 0% 0 0% 1 4°/o 0 0°/o 
Suspension 0 0% 0 0% 1 8% 0 0% 0 0°/o 3 18°/o 
Removal 0 0% 0 0% 0 0% 2 10% 1 40/o 0 00/o 
Other 0 0% 0 0% 1 8% 0 0% 0 00/o 0 00/o 

Duty Hours 0 0% 0 0% 0 0% 0 0% 0 00/o 0 00/o 
Evaluation Appraisal 0 0% 2 0% 0 0% 0 0% 0 0°/o 1 6°/o 
Examination/Test 0 0% 0 0% 0 0% 0 0% 0 00/o 0 0°/o 
Harassment 1 8% 11 40% 2 17% 5 24% 

Non-Sexual 1 8% 9 31% 2 17% 5 24% 10 43°/o 3 18°/o 
Sexual 0 0% 2 7% 0 0% 0 0% 0 001o 2 12°/o 

Medical Examination 0 0% 1 3% 0 0% 0 0% 1 4°/o 0 00/o 
Pay (Including Overtime) 0 0% 1 3% 1 8% 0 0% 1 4°/o 0 0°/o 
Promotion/Non-Selection 4 33% 10 34 2 17% 11 52% 5 22°/o 6 35°/o 
Reassignment 0 0% 0 0% 2 17% 0 0% 0 00/o 0 00/o 

Denied 0 0% 0 0% 0 0% 0 0% 0 0°/o 0 0°/o 
Directed 0 0% 0 0% 2 17% 0 0% 1 4°/o 1 6°/o 

Reasonable 0 0% 1 3% 0 0% 0 0% 1 4°/o 2 12°/o 
Accommodation 
Reinstatement 0 0% 0 0% 0 0% 0 0% 0 00/o 0 0°/o 
Retirement 0 0% 0 0% 0 0% 0 0% 0 0°/o 0 0°/o 
Termination 2 17% 5 17% 2 17% 2 10% 4 17°/o 2 12°/o 
Terms/Conditions of 0 0% 3 10% 2 17% 2 10% 2 9% 1 6% 
Employment 

Time and Attendance 0 0% 1 3% 2 17% 0 0% 1 4°/o 1 6% 
Training 0 0% 0 0% 0 0% 0 0% 1 4°/o 2 12°/o 
Other 0 0% 0 0% 1 8% 0 0% 5 22% 0 00/o 



Findings of 2010 Thru 
Discrimination 

2005 2006 2007 2008 2009 
9-30 

Rendered by Issue 
# .. # ..... #~ # ..... # J.ii-1 Findings After Hearing 10 25 10 21 22 16 

Appointment/Hire 2 100% 4 100% 1 100% 2 100% 0 00/o 1 100% 
Assignment of Duties 2 100% 1 100% 1 100% 1 100% 2 1000/o 3 100% 
Awards 0 0% 1 100% 0 0% 0 0% 0 0°/o 0 0 % 
Conversion to Full-time 0 0% 0 0% 0 0% 0 0% 0 0°/o 0 0% 
Disciplinary Action 0 0% 0 0% 0 0% 0 0% 0 0°/o 0 0 % 

Demotion 0 0% 0 0% 0 0% 0 0% 2 100°/o 0 0 % 
Reprimand 0 0% 2 100% 0 0% 0 0% 1 100°/o 0 0 % 
Suspension 0 0% 0 0% 1 100% 0 0% 0 0°/o 3 100% 
Removal 0 0% 0 0% 0 0% 2 100% 1 100°/o 0 100% 
Other 0 0% 0 0% 1 100% 0 0% 0 0°/o 0 0 % 

Evaluation Appraisal 0 0% 1 50% 0 0% 0 0% 0 00/o 1 100% 
Examination/Test 0 0% 0 0 0 0% 0 0% 0 00/o 0 0 % 
Harassment 1 100% 7 78% 2 100% 5 100% 0 0°/o 0 

Non-Sexual 1 100% 5 71% 2 100% 5 100% 10 1000/o 3 100% 
Sexual 0 0% 2 100% 0 0% 0 0% 0 0°/o 1 50% 

Medical Examination 0 0% 1 100% 0 0% 0 0% 0 0°/o 0 0 % 
Pay (Including Overtime) 0 0% 1 100% 1 100% 0 0% 0 0°/o 0 0 % 
Promotion/Non-Selection 4 100% 10 100% 2 100% 11 100% 5 100°/o 6 100% 
Reassignment 0 0% 0 0% 0 0% 0 0% 0 0°/o 0 0 % 

Denied 0 0% 0 0% 0 0% 0 0% 0 0°/o 0 0 % 
Directed 0 0% 0 0% 0 0% 0 0% 1 100°/o 1 100% 

Reasonable 0 0% 1 100% 0 0% 0 0% 1 0°/o 2 100% 
Accommodation 
Reinstatement 0 0% 0 0 % 0 0% 0 0% 0 OO/o 0 0 % 
Retirement 0 0% 0 0 % 0 0% 0 0% 0 0°/o 0 0 % 
Termination 1 50% 5 100% 0 0% 2 100% 4 100°/o 2 100% 
Terms/Conditions of 0 0% 3 100% 2 100% 2 100% 2 100°/o 1 100% 
Employment 
Time and Attendance 0 0% 0 0 % 2 100% 0 0% 1 100°/o 1 100% 
Training 0 0% 0 0% 0 0% 0 0% 1 1000/o 2 100% 
Other 0 0% 0 0 % 1 100% 0 0% 5 100°/o 0 0% 



Findings of 2010 Thru 
Discrimination 

2005 2006 2007 2008 2009 
9-30 

Rendered by Issue 
# 2- # 4- #~ # 1- #1-Findings Without 2 0 

Hearing 
Appointment/Hire 0 0% 0 0% 0 0% 0 0% 0 00/o 0 0% 
Assignment of Dut ies 0 0% 0 0% 0 0% 0 0% 0 0°/o 0 0% 
Awards 0 0% 0 0% 0 0% 0 0% 0 0°/o 0 0% 
Conversion to Full-time 0 0% 0 0% 0 0% 0 0% 0 0°/o 0 0% 
Disciplinary Action 0 0% 0 0% 0 0% 0 0% 0 001o 0 0% 

Demotion 0 0% 0 0% 0 0% 0 0% 0 0°/o 0 0% 
Reprimand 0 0% 0 0% 0 0% 0 0% 0 00/o 0 0% 
Suspension 0 0% 0 0% 0 0% 0 0% 0 0°/o 0 0% 
Removal 0 0% 0 0% 0 0% 0 0% 0 0°/o 0 0% 
Other 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Duty Hours 0 0% 0 0% 0 0% 0 0% 0 0°/o 0 0% 
Evaluat ion Appraisal 0 0% 1 50% 0 0% 0 0% 0 0°/o 0 0% 
Examination/Test 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Harassment 0 0% 4 36% 0 0% 0 0% 0 0°/o 0 0% 

Non-Sexual 0 0% 4 44% 0 0% 0 0% 0 0°/o 0 0% 
Sexual 0 0% 0 0% 0 0% 0 0% 0 0°/o 1 50% 

Medical Examinat ion 0 0% 0 0% 0 0% 0 0% 1 100°/o 0 0% 
Pay (I ncluding Overtime) 0 0% 0 0% 0 0% 0 0% 0 00/o 0 0% 
Promotion/Non-Selection 0 0% 0 0% 0 0% 0 0% 0 0°/o 0 0% 
Reassignment 0 0% 0 0% 2 100% 0 0% 0 0°/o 0 0% 

Denied 0 0% 0 0% 0 0% 0 0% 0 0°/o 0 0% 
Directed 0 0% 0 0% 2 100% 0 0% 0 0°/o 0 0% 

Reasonable 0 0% 0 0% 0 0% 0 0% 0 0 °/o 0 0% 
Accommodation 
Reinstatement 0 0% 0 0% 0 0% 0 0% 0 0°/o 0 0% 
Retirement 0 0% 0 0% 0 0% 0 0% 0 00/o 0 0% 
Termination 1 50% 0 0% 0 0% 0 0% 0 0°/o 0 0% 
Terms/Conditions of 0 0% 0 0% 0 0% 0 0% 0 0°/o 0 0% 
Employment 
Time and Attendance 0 0% 1 100% 0 0% 0 0% 0 00/o 0 0% 
Training 0 0% 0 0% 0 0% 0 0% 0 0°/o 0 0% 
Other 0 0% 0 0% 0 0% 0 0% 0 0°/o 0 0% 



Pending Complaints 2010 
Flied In Previous Fiscal Thru 

Years by Status 2006 2007 2008 9-30 
Total complaints from 2096 1411 1382 1246 
previous Fiscal Years 
Total Complainants 1758 1315 1280 1162 
Number complaints pending 

Investigation 480 147 164 104 
Hearing 574 438 468 561 
Final Action 683 679 649 328 
Appeal with EEOC 188 147 164 253 

Office of Federal 
Operations 

Complaint 
2010 
Thru Investigations 

2006 2007 2008 9-30 
Pending Complaints 
Where Investigations 
Exceeds Required Time 
Frames 154 367 375 315 
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nkFICE OF THE UNDER SECRETARY OF DEFENSE fr 4000 DEFENSE PENTAGON 
WASHINGTON, D.C. 20301-4000 

MAR 2 9 2011 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Ms. Berrien: 

I 
a-

1J 
I;-.? 

D 
(.11 

Enclosed please find a compilation of Fiscal Year 2010 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management (OPM) at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

, We did not receive a report from the Department of the Army and will submit that 
compop.ent's report to you under separate cover as soon as possible. 

\ 

If you have any questions about this submission or require more information, please 
contact Ms. Marilee Perkal at 703.571.9337 or at marilee.perkal@osd.mil. 

• 

Enclosure: 
As stated 

Sincerely, 

arrett, CAPT, USN 
Deputy Director 
Office of Diversity Management and 

Equal Opportunity 



INDEX OF DoD COMPONENT FY10 NO FEAR REPORTS 
 
 
 

Component:   
 

• Army & Air Force Exchange Service (AAFES) 
• Army (ARMY) 
• Business Transformation Agency (BTA) 
• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DFAS) 
• Defense Human Resources Activity (DHRA) 
• Defense Intelligence Agency (DIA) 
• Defense Information Systems Agency (DISA) 
• Defense Logistics Agency (DLA) 
• Defense Media Activity (DMA) 
• Department of Defense Education Activity (DoDEA) 
• Department of Defense Inspector General (DoDIG) 
• Defense Security Service (DSS) 
• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
• Missile Defense Agency (MDA) 
• National Geospatial-Intelligence Agency (NGA) 
• National Security Agency (NSA) 
• TRICARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services University of the Health Sciences (USUHS) 
• Washington Headquarters Services (WHS) 
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Defense Intelligence Agency 

No FEAR Act 

Fiscal Year 2010 Annual Report 

Equal Opportunity 
and Diversity Office 



Executive Summary 

The No FEAR Act is intended h> reduce the incidence of workplace discrimination w ithin 
the Federal government by holding agencies more accountable. The No FEAR /\ct 
requires the reporting of specilic information relat ing to the agency's EEO complaint 
activity, including Federal dis trict co u1i cases, as well as analysis of trends, causation, 
and knowledge gai ned. 

During FY 20 I 0 , the Defense [ntclligence Agency had 5 cases in Federal court pending 
under the various laws covered in th e No FEAR Act. Of those 5 cases pending, 3 were 
filed in previous fiscal years, I was !iled in FY 20 I 0 and I was filed in FY07 but \Vas 
missed in our previous reporting 1. No court decisions have been rendered in the cases . 
The Agency was not obligated to reimburse the Judgment Fund, nor did the Agency have 
to reimburse an y Attorney's Fees during FY 20 I 0. Furthermore, no em ployees were 
discipl ined fr>r discriminati on. retaliati on, harassment, or any other infraction o!' any 
provision of law covered by til l; No FEAR Act, whether or not in connection \Vi th Federa l 
cases (i.e ., including EEO admi nistrat ive cases). 

During FY 20 I 0, DIA received a tot.al of36 formal EEO complaints -- an increase of 7 
complaints from FY 2009. T ile complaint activity remained relatively consistent with 
respect to the bases of discrimi nation alleged and the issues raised . The lwo mosl 
frequently raised issues were non-sexual harassment and promotion/ non--selcction, but the 
data revealed a decreasing trend fo r bo th compared to FY 2009. 

On the report question, "Processing T ime, A vcrage number of days in fina l action", the 
Agency has reeval uatcd the requested data based upon the changes in the FY 20 I 0 No 
Fear Data Report form. We bel ie ve the question is novv as king for the number or days an 
agency takes to issue a !inal actio n upon receipt of an EEOC heari ng dec ision. 
Therefore, we report "24 days" for FY 2010. 

During FY 20 I 0, the Agency ex pcricnced a 9<X> decrease in the overall average 
processing times frff completing investigations. Add itionall y, there was a thi rty percent 
decrease in the number of compla ints that exceeded the proscribed processing time. The 
Agency's previously implemen ted internal control s (FY 2009) to increase timeliness 
resulted in the aforementioned decn:asc. The inventory of complaints remains relati vely 
steady. 

The Agency had no find ings l) I, d iscrimination in FY 20 I 0 compared to the one finding of 
discrimination in FY 2009 and one in FY 2008. Both previous find ings were on the basis 
of physical disabil ity and involved reasonable accommodation issues. 

1 The FY07 case was rccaplllrcd tlm1ugh the ins tallation and use of the iComplaints case tracking system. 
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I. Results/Data Report 

II . Current Status (~(JcLXJ J>rograms and 01 ·ervie•1· (~/lnitiatil'(;'S 

During FY 20 I 0, the Agency instituted Disabili ty l 0 I training as a new effort to educate 
management on its disability program. This 90-rn inute interactive brieling focuses on the 
Agency's disability program addressing requirements for reasonable accommodation, 
facility accessibility, and matters of disability awareness and sensiti vity. The Agency 
also established the Accommodation Review Panel (ARP). The ARP is convened by the 
Disability Program Manager and held in conjunction with the Office of General Counsel 
and coordinating offices to prn ,·ide solutions and potential alternatives to managers for a 
non-routine reasonable accommodation request by a qualified individual with a 
disability. Subject Matter Ex perts from coordinating offices arc invited as needed to 
assist the ARP. T he Panel convenes as needed based on requests received and quarterly. 

The Agency's continued integration of EEO into the Strategic Plan was accomplished 
through our continued support l)r DoD's Operation Warfightcr Program that supports 
Wounded Warriors entering the civilian workforce. We participated in '.?.O Operation 
Warlighter events and li\e I !iring Heroes events. We also sponsored 20 Wounded 
Warrior interns for FY 20 l 0 and six Wounded Warri ors accepted permanent positions 
with the Agency. To date, thl: /\ gency has hired .23 Wounded Warriors into permanent 
positions. Sixteen are on-board and seven arc in the security clearance process. 

Members of the Agency's senior leadership continue to lead annual commemorative 
events designed to celebrate the achievement and accomplishment 01· minorities, women, 
and persons with disabilities . T hese events help to inform, educate, and celebrate the 
significance of the group in focus during the highlighted commemorative month. In 
addition, our extensive marketin g program to prov ide materials promoting equal 
opportunity arc posted throughout the Agency in common areas and arc available to all 
employees via the Agency in tranct. 

/\contribution to our success is the Agency's increase in overall EO training by 11.5% 
from FY 2009. Supervisory train ing increased by I 4.4'Yc,. The resul t was a more 
informed workforce on equal opportunity. No Fear, diversity, and disability policies and 
procedures. Managers and supcrvisors have been provided with clear instructions on 
compliance with GINA to ensure no one is discriminated against based ()n genetic 
information. 

B. Fedeml Court Cases 

During FY 20 I 0, the Agency had five discrimination cases in Federal court. /\ II five of 
these cases arose under T itle V I I. One case was filed in FY 2007, three were filed in FY 
2009 and one was Ii led in FY 20 I 0. All tivc cases arc presently pending a court date. 
No decisions vverc issued in FY 20 10 by Federal court judges. For further information 



regarding FY 20 I 0 employment discrimination und whistlcblowcr cases filed in Federal 
court against DIA, see Append ix I. 

DIA was not required to reim burse the Judgment Fund in FY 20 I 0, nor did the Agency 
reimburse any Attorney's Fees during that same period. 

During FY 20 I 0, DIA did not di scipline any employees fo r discri mination, retaliation, 
harassment, or any other infraction of any provision of lmv covered by the No FEAR Act. 

C. f:'FO Complaint Data 

SC'c Appendix 2. 



II. Analysis of Trends 

During FY 20 I 0, the EEO complaints act ivity at DI/\ remained consistent with complaint 
activity in the past fiscal year. The Agency received a total or 36 formal EEO complaints 
in fY 20 I 0, a I 9% increase, as wmparcd to 29 complaints received in FY 2009 and 38 
complaints liled in .FY 2008. FY 2(1 I0 ended with 39 cases on-hand compared to 43 
cases at the end of FY 2009. 

/\dditionally, the EEO complaints activity remained relatively consistent with respect to 
the bases alleged . DI/\ did experience a slight reduction of complaints flied on the basis 
of the Equal Pay Act, from 7 ctm1plaints to I; a decrease o f 4 complaints fi led on the 
basis of age, rrom I l to 7 complaints; and a decrease in complaints filed on the basis of 
race, from 12 complaints to I I). There was an increase of complaints fi led based on sex, 
from 9 lo 15; an increase of 4 compla ints tiled based on disability, from I to 5; and an 
increase in complaints 1iled on the basis of religion, from 0 to 3. There was a slight 
increase of complaints fi led on thc bases of National Origin (2) and color (I). 

Similarly, the Agency's FY 20 I 0 EEO complaints activity remained relatively consistent 
to FY 2009 with respect to the issues raised . In our FY 2009 report. the two most 
frequently raised issues were nnn-scxual harassment and promotion/non-selection. 
/\no th er signi ficanl increase in FY 2008 and FY 2009 was seen in reasonahlc 
accommodation complaints, fr~>m I to I 0 . A primary cause of the increase was the 
number of personnel medically denied deployment. 

I lowever, in FY 20 I 0 our dec reases in the issues raised compared to FY 2009 arc in non
sexual harassment, decreasing IJ\)m 21 to 12, and promotion/ non-selection, decreasing 
from 14 lo 6. Our most sign i Ii cant decrease in FY 20 I 0 was seen in reasonable 
accommodation complaints, from l 0 to 0. J\ primary reason for the decrease is DIA 's 
implementation of a streamli11cd process for addressing deployment issul.!s related to 
reasonable accommodation requests and educating s upervisors on the process. 

During FY 20 I 0, the overall compla ints processing times rema ined relatively steady. 
However, as a result of the Agency's efforts lo reduce processi ng time, there was a 
decrease hy 29 days in the i1west igaLive time. There was a larger decrease by 122 days in 
the final action where a heari ng was not requested from 4 52 to 330 days. Jn addition, ou r 
number of findings against th...: Agency was reduced from one to zero. Clearly, the 
implementation of manageme nt controls of FY 2009 has had a positive impact on the FY 
2010 results. 



III. Appendices 



Appendix 1: 

DIA No FEAR Act District Court Data for FY 2010 



Defense Intelligence Agency FY10 No FEAR Act Data on Federal Cases (Section 203) 

NUMBER OF CASES FILED IN FEDERAL 
COURT, PENDING OR RESOLVED UNDER 

24.302(aH1 
Provision of Law I Title VIII ADEAI EPA 

4 I 1 I o 

STATUS OF CASES AND REIMBURSEMENT 
UNDER §724.302(a)(1-2) 

Provision of Law Title VII ADEA EPA 
Comolaints Filed (FY10) 1 0 0 
(i) Status or Disposition as of end of FY10 0 0 0 
Pend ing Hearing 4 1 0 
Heard, Pending Decision 0 0 0 
Decisions 0 0 0 
In favor of Complainant, either in its entirety or 
partial 0 0 0 
In favor of Agency 0 0 0 
Arbitration/Mediation 0 0 0 
Settlement 0 0 0 
Appeal 0 0 0 
Remand 0 0 0 
(ii) Amount of Reimbursement in FY10 $0.00 $0.00 $0.00 
(iii) Amound of Reimbursement for Attorney Fees in 
FY09 $0.00 $0.00 $0.00 

Page 1 

Rehab. Act lWhistleblower Total 
1 I O 5 

Rehab. Act W histleblower Total 

1 0 2 
0 0 0 
1 0 5 
0 0 0 
0 0 0 

0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 

$0.00 $0.00 $0.00 

$0.00 $0.00 $0.00 

Comparative 
Data Under 

NIA 

Comparative 
Data Under 

6774.30'.Hb) 

NIA 



Defense Intelligence Agency FY10 No FEAR Act Data on Federal Cases (Section 203) 

TOTAL NUMBER OF EMPLOYEES Comparative 
DISCIPLINED IN CASES UNDER Data Under 

S724.302(aH3l 6774.302fh) 
Provision of Law Ti tle VII ADEA EPA Rehab. Act W histleblower 

Tota l Number of Employees and Speci fic 
Nature of Discioline in FY l O 0 0 0 0 0 0 N/A 

Reprimand 0 0 0 0 0 0 
Suspension without Pay 0 0 0 0 0 0 
Reduction of Grade or Pay 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 

TOTAL NUMBER OF EMPLOYEES 
DISCIPLINED, WHETHER OR NOT IN Comparative 
CON NECTION WITH FEDERAL CASES, Data Under 
UNDER §724.302(a)(5) (I.E. INCLUDING EEO §724.302(b) 

ADMINISTRATIVE CASES) 

Provision of Law Title VII ADEA EPA Rehab. Act Whistleblower 
Total Number of Employ ees and Specific 

Nat ure of Discioline 1n FYlO 0 0 0 0 0 0 N/A 
Reprimand 0 0 0 0 0 0 
Suspension without Pay 0 0 0 0 0 0 
Reduction of Grade or Pay 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 

Page 2 



Appendix 2: 

DIA No FEAR Act Final Year End EEO Data for 
FY 2005-2010 



Equal Employment Opportunity Data Posted 
Pursuant to the No Fear Act: 

DIA 

Comparative Data 

Previous Fiscal Year Data 
2010 

Complaint Activity 200S 2006 2007 2008 2009 

Number of Compl,1ints I iled 10 }') 2•1 38 79 36 
Numlx•r of Compla1nan1s 10 ;'ll 2·1 3S 29 35 
Rcpe.H f 1lers 0 l 0 I 0 1 

Comparative Data 

Compla ints by Bas is 
Previous Fisca l Year Da1a 

Note: Complaints can be filed alleging 
2010 

multiple bases. 
2005 2006 2007 2008 2009 

The sum of the bases moy not equal total 

complaints filed. 
R,1cc• (> 1 • Ll 12 1] 10 

Color 0 ' 2 0 ] 3 
Rellr.1on l I 1 I 0 3 
Rt•11mJI } .. ) / 20 16 19 

'><'• & • J 9 14 9 15 

National Origin 3 } 4 1 3 
f quJI l'ny Act 0 c 6 7 1 -
Aec 3 I I 3 10 11 I 

Oisdbil11y } I. ~ 0 l ~ 

No 11 f I () 0 c 0 l 2 
Comparat ive Data 

Compla ints by Issue 
Previous Fiscal Year Data 

Nate: Complaints can be filed alleging 
2010 

multiple bases. zoos 2006 2007 2008 2009 
The sum of the bases may not equal 10101 

complaints filed. 
l\ppo1ntmcnt/l lore 3 
Ass1enrn('11t of Duues 0 2 1 6 2 

l\w.irds 0 l 2 l I\ 1 

(011vc1\1on to I ull umc 0 L 0 0 0 0 
Disciplinary Action 

Demo lion 0 0 0 0 0 0 

Reprimand 0 7 3 3 5 1 

Suspension 0 0 0 1 2 1 

Removal 0 0 1 0 2 2 

Other 0 3 ' l l 2 

Duly Hours 0 ,1 (I 0 b 0 

[ v<1lu<1t1on l\pp1a1sal I ' 8 6 j I 

~ x,unmauon/I est 0 J 0 0 l 1 

Harassment 

Non-Sexual 3 15 19 17 21 12 
Sexua l 0 b 0 2 1 l 

M cd1c,1l l xdmination 0 \I 0 0 0 0 
Pay (Inc lud1ng Overtime} 0 (I -- 0 I I 0 
I' romotio11/No11·Select1011 & ~; 8 I? 14 6 
Reassignment 

Denied 0 1 2 3 6 1 
Directed 0 0 1 0 s 1 

Hc:-,1\0r\Jbll' A(C.01ltnmdat1on 0 
, 

1 10 0 ' 
Hl•1n~tdtcn1cnt 0 /) 0 0 0 0 
Rt>ltrt•mt.1nt 0 ll 0 0 0 0 
I ('1 m1nJt ion I h 4 b ~ 3 
l r1 m~/Cond1llons of l mployrneni 0 h () 3 ~ ~ 

T tnt<' ,ind At tc.'ndc:lnce 0 0 ., & l 



I raming 0 J --+ 2 1 4 3 
Other 0 IJ 0 15 1 3 

Comparative Data 

Previous Fiscal Year Dat a 
2010 

Processing Time 2005 2006 2007 2008 2009 
(.omplarnts pend111r, dur111g h>ldl year 

Average num ber of ddy~ in invest1gat1on 2&0 };',') 329 ]40 330 301.46 
, .. ; 

J\vcrace number of d\lY'> in fn\d l action 209 ?53.17 
lomplarnt pending cJu11n3 f 1~tol yea1 where hcctring was 1 equ ·_i~ti:?d 

Aver age number ol d.iy\ 111 11wcst1ga11on 284 326 

Average number of d.1ys 111 f111al action 120/ ~dO 0 775 /80 24 
Complaint pending during l1SCi!I year whcrt' hca11ng w as not re<1ue~ ted 

J\vernge nurnbN or d.•ys 111 11we~ tlC<Hion 335 285.59 

Aver age numbC!r ol d,1ys 111 fmJI action 29/ ,.. 4 16 /34 4 ~2 3?9.~6 

Comparative Da ta 

Prev,ous fisca l Year Data 
2010 

Complaints Dismissed by Agency 2005 2006 2007 2008 2009 
I otal Compla ints D''""''Nl uy Agency l I ll 1 ~ ia 

Av~1dge drlYS pcndmft IH IOI to (.l 1 ~rll l.\Sal 40 ' 98 n 148 117 

Complaints Withdrawn by Complainant s 

lotJI Co1npla1nt ' Wnhdr 1w11 by 

Cornpla1nants J I 3 ? 6 I 

Comparative Data 

Previous Fiscal Yea r Data 
2010 

To tal Final Agency Actions Finding 2005 2006 2007 2008 2009 
Discrimination II % # % II % II % If % II % 

I Ol al Number f ind111g' () 0 0 l l 0 
Wit hout Hearing 0 L 0 0 0 0 0 0 0 0 0 0 
With Hearing 0 l 0 0 0 0 I lOO 1 JOO 0 0 

Comparative Data 

Frndings of Discrimination Rendered by 
Previous Fiscal Year Data 

Basis 
2010 

Note: Complaints can be f i led alleging 
2005 2006 2007 2008 2009 

mult ip le bases. 

The sum of the bases m11y not equal total u % 
complaints and findings. 

11 % /j % /j % H % n % 

Tota l Number Findings 0 (I 0 1 I 0 
Rd CC 0 t i 0 0 0 0 0 0 0 0 0 0 
Color 0 , I 0 0 0 0 0 0 0 0 0 0 
Religion 0 ·' () 0 0 0 0 0 0 0 0 0 
Reprisal 0 ti () 0 0 0 0 0 0 0 0 0 
Sex 0 u (I 0 0 0 0 0 0 0 0 0 
N~tio11al Ongin 0 0 () 0 0 0 0 0 0 0 0 0 
I qudl Pay /le t 0 0 () 0 0 0 0 0 0 0 0 0 
Ag<~ 0 u 0 0 0 0 0 () 0 0 0 0 
D1>ab1hty 0 0 () 0 0 0 l 100 1 10\l 0 0 
Non llO 0 u 0 0 0 0 0 0 0 0 0 0 

Findrngs Afte r Hearing 0 0 0 0 0 0 
Hdce 0 l) 0 0 0 0 1 100 l lOJ 0 0 
Color 0 I) () 0 0 0 0 0 I 0 0 0 0 
Hel1g100 0 I) 0 0 0 0 () () 0 0 0 () 

Hc p11~JI 0 I) () 0 0 0 0 0 0 () 0 0 
Sex 0 1) 0 0 0 0 0 0 0 0 0 0 
Nd t1onal Origin 0 I ) 0 0 0 0 0 0 0 0 0 0 
I qu,11 Pay ACI 0 L: 0 0 0 0 0 0 0 0 0 0 
Age 0 I) 0 0 0 0 0 0 0 0 0 0 
Dr~abihty 0 () I 0 0 0 0 I 100 I 100 0 0 



Non-Ci 0 0 0 0 0 0 0 0 0 0 0 0 0 

Find ings Without Hearing 0 0 0 1 0 0 
Race 0 0 0 0 0 0 0 0 0 0 0 0 
Colo• 0 0 0 0 0 0 0 0 0 0 0 0 
Rehg1on 0 u 0 0 0 0 0 0 0 0 0 0 
l<epnsal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Origin 0 I) 0 0 0 0 0 0 0 0 0 0 
lqual Pay !let 0 0 0 0 0 0 0 0 0 0 0 () 

Aec 0 0 0 0 0 0 0 0 0 0 0 0 
D1, ab1hty 0 u 0 0 0 0 0 0 0 0 0 (J 

Non LlO 0 11 0 0 0 0 0 0 0 0 0 0 
Com parat ive Data 

Previous Fiscal Year Data 
2010 

Findings of Discrimination Rendered by 2005 2006 2007 2008 2009 
Issue # % u % # % u % u % u % 

Total Number Findings 0 0 0 1 1 () 

ll1>puin trnent/I 111 <! 0 v 0 0 0 0 0 0 0 () 0 0 
11,,1gnment o f Du t1c> 0 0 0 0 0 0 0 0 0 0 0 0 
llwdrd' 0 J 0 0 0 0 0 0 0 0 0 0 
Conve"ion to I ull tune 0 v 0 0 0 0 0 0 0 0 0 0 
01sc1phnary Action 

Demotion 0 v 0 0 0 0 0 0 () 0 0 0 
Repnmond 0 c 0 0 0 0 0 () 0 0 u 0 -
~uspcnsio n u c 0 0 0 0 0 0 0 () 0 0 ·-
Rc rnovdl 0 (, 0 0 0 0 0 0 0 0 0 0 
Othc1 0 G () 0 0 0 0 0 0 0 0 0 

Duty !lours 0 ( 0 0 0 0 0 0 0 0 0 0 
lvaluauon App1aisal 0 0 0 0 0 0 0 0 0 0 0 0 
r XJmina11on/T est 0 0 0 0 0 0 0 0 0 0 0 0 
H,u.issment 

Non Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
~cxudl 0 L 0 0 0 0 0 0 0 0 0 0 

Ml~dical Examin<Hion 0 L1 0 0 0 0 0 0 0 0 () 0 
l't1y {lnt luding Over time) 0 0 0 0 0 0 0 0 0 0 0 () 

Promot1on/Non·~(· lc.'ftr011 0 ( 0 0 0 0 0 0 0 () 0 0 
HeJrngnment 

Denred 0 l c 0 0 0 0 0 0 0 0 0 
Directed 0 c 0 0 0 0 0 0 0 0 0 

Rt ... •~ont.lblc Accommodation 0 " 0 0 0 0 1 100 1 100 0 0 
Reinstatement 0 c 0 0 0 0 0 0 0 0 0 
Re tirement 0 '. 0 0 0 0 0 0 0 0 0 0 
l e1 min~•tion 0 l 0 () 0 0 0 0 0 0 (J 0 
I erms/Cond1tion~ of f 1npluyn1ent 0 0 () 0 0 0 0 () 0 0 0 
l 1111c Jnd Attendance 0 ' c 0 0 0 0 0 0 0 u 0 
lrdnllllg 0 c 0 0 0 u 0 0 0 () 0 
Other Use• Defrned 0 c c 0 0 0 0 0 0 0 0 0 

Findings After Hearing 0 c 0 0 0 0 
l\pporntmcnt/ 1 l ir I' 0 c c 0 0 0 1 100 I 100 0 0 
f\Hir,nment of Outi(•S 0 l 0 0 0 0 0 0 0 0 0 0 
llw<11 ds 0 l 0 0 0 0 0 0 0 0 {) 0 
C.0 11ver~1on to r ull· li rnc;· 0 ( 0 0 0 0 0 0 0 0 0 u 
Di>e1pl111arv Action 

Oi?mot 1on 0 c 0 0 0 0 0 0 0 0 0 0 
l<epnmand 0 ( (I 0 0 0 0 0 0 0 0 0 
su~pcnsion 0 l (I 0 0 0 0 0 0 0 0 0 
Removal 0 ( (I 0 0 0 0 0 0 0 0 0 
Othe1 0 l• 0 0 0 0 0 0 0 0 0 0 

Duty llou1~ 0 (• 0 0 0 0 0 0 0 0 0 0 
I v<1luation llpprai~d l 0 (• 0 0 0 0 0 0 0 0 0 0 
I xJn11n<1t1on/ l est 0 l• (I 0 0 0 0 0 0 () 0 0 
lt.irJs~mcnt 

Non Scxu<JI 0 ·' 0 0 0 0 0 0 0 0 0 0 
~exual 0 l' 0 0 0 0 0 0 0 0 0 0 

MrdrcJI fxamindtion 0 (1 0 0 0 0 0 0 0 0 0 0 



Pay (Including Ove111mc) 0 J 0 0 0 0 0 0 0 0 0 0 
Promotion/Non S1•ll'ct1011 0 - 0 0 0 0 0 0 0 0 0 0 
Rpass1gnmt'nt 

Denied 0 .; 0 0 0 0 0 0 0 0 0 0 
Dirl'Ctcd 0 .; 0 0 0 0 0 0 0 0 0 0 

Redsonable Accommoda11on 0 J 0 0 0 0 I 100 I 100 0 0 
Reonst.itement 0 J 0 0 0 0 0 0 0 0 0 0 
Retirement 0 J 0 0 0 0 0 0 0 0 0 0 
lcrm1na11on 0 :i 0 0 0 0 0 0 0 0 0 0 
Terms/Cond111ons of Lmpfoyment 0 0 0 0 0 0 0 0 0 0 0 0 
T omc and A11endJncc 0 :l 0 0 0 0 0 0 0 0 0 0 
Troining 0 0 0 0 0 0 0 0 0 0 0 0 
Other · u~cr Dcf1nrd 0 J 0 0 0 0 0 0 0 0 0 0 

Findings Without Hearing 0 0 0 I 0 0 
Appo1ntmcn t/l l i1 c 0 0 0 0 0 0 0 0 0 0 0 0 
Arngnmc11 t of Ou tic\ 0 D 0 0 0 0 0 0 0 0 0 0 
Awt1rd'i 0 :J 0 0 0 0 0 0 0 0 0 0 

-· 
Conversion to I 1111 tune• 0 , ) 0 0 0 0 0 0 0 0 0 0 

-· 
D1m pl111J1y Action 

!krnotion 0 ll 0 0 0 0 0 0 0 0 0 0 
RcprirlMnd 0 c 0 0 0 0 0 0 0 0 0 0 
Su~pens1on 0 J 0 0 0 0 0 0 0 0 0 0 
R<'rnOvJI 0 ' " 0 0 0 0 0 0 0 0 0 0 

OthN 0 0 0 0 0 0 0 0 0 0 0 0 
Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 
fva luat1on Appraos,ol 0 J 0 0 0 0 0 0 0 0 0 0 
l XtlnlUltll1on/T C~l 0 0 0 0 0 0 0 0 0 0 0 0 
Hao dS\lllCOt 

Non Sexual 0 [! 0 0 0 0 0 0 0 0 0 0 
Sexual 0 c 0 0 0 0 0 0 0 0 0 0 

Medical lx.ioiunatoon 0 0 0 0 0 0 0 0 0 0 0 0 
Pay (Including Ovcrtomc) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotoon/Non Sel&11011 0 ~ 0 0 0 0 0 0 0 0 0 0 
Reassignment 

Dcmcd 0 0 0 0 0 0 0 0 0 0 0 0 
Oorecwd 0 c 0 0 0 0 0 0 0 0 0 0 

R1•.o\On,1bll' AccomrnoddllOn 0 0 0 0 0 0 0 0 0 0 0 0 
He111sta1ement 0 0 0 0 0 0 0 0 0 0 0 0 
Rctircnwnt 0 c 0 0 0 0 0 0 0 0 0 0 
r crm1nation 0 c 0 0 0 0 0 0 0 0 0 0 
Tcrrm/Co11dit1on\ or I rnployrnc11t 0 c 0 0 0 0 0 0 0 u 0 0 
Time ,rnd l\1tc11ddncc 0 c 0 0 0 0 0 0 0 0 0 0 
I raining 0 G 0 0 0 0 0 () 0 0 0 0 

Other - lJs!'r Oe linccJ 0 c 0 0 0 () 0 0 0 0 0 0 ---
Comparative Data 

Pending Complaints Filed in Previous Fisca l 
Previous Fiscal Year Data 

2010 
Years by Status 2005 2006 2007 2008 2009 

I o tal complaints from po C'v1ous I 1\r,11 Years 18 :rn 4~) 39 45 43 
I Oto I ComµIJllldlltS 28 Jl l~ 69 n 74 /4 

Number complaints pending 

1rwc~ t1gJ1 ion 12 ;•1 18 29 73 0 

ROI o~Sul'd, 1>C'nd1ng C ompl,unJnt's action 0 c 0 0 0 I 

lledrong 3 t L~ 12 14 ' I 1nal Agency Awon 5 !.' 9 5 5 I 

Appeal With rroc Ofltn· of I 1•tf('r.1I 

Opco ,ltlons 0 0 8 8 4 

Comparative Data 

Previous Fiscal Year Data 
2010 

Complaint Investigations 2005 2006 2007 2008 2009 

Pending Cornpla11lls Wher<' hwes t1f,<1l10n\ 

f xceed ReqwrPci Tinw rr~lllW) 6 ]l) 2J 26 17 6 



Appendix 3: 

DIA Equal Employment Opportunity Diversity 
Program, DIAD 1020.000 



W J\SI llNGTON. DC 20340-5100 

Refl:n.:nc.:es: 

DIA EQU:\L EM PLOYMENT OPPORTUNITY 
DI VERSITY PROGRAM 

(a) DIJ\D I 020.100, Diversi ty Management . 8 J\pr 05 (canceled) 

DIJ\D I 020.000 
20 April 2009 

OPR: EO 

(b) DIA[) I 020.200, Diversi ty Management and Equal l ~mploymcnt Opportunity (EEO), 
3 May 05 (canceled) 

(c.:) [)JJ\D I 020.300. Reasonable Accommodations in the Workplace, 27 May 05 
(canc.:ekd ) 

(d) DIJ\D I 020.400. Diversity Management and Equal Opportunity Training, 29 Jun 05 
(canceled) 

(e) DIAD I 020.00 I, Diversity Management and Equal Opportunity Special Emphasis 
Program Councils. 1 .\ug 05 (canceled) 

(I) through (rt) - sec enclo.;urc I 

I. Purpose 

1.1 This directive replaces refl·n:nces (a) through (e) and (dd) through (rt); implements policy, 
assigns responsibilities, and cstab li :->hes procedures to makc sure the Defense Intelligence 
Agency's (DI/\ 's) Equal EmploytnL·nt Opportunity (EEO) and Diversity Program meets the 
rcqu ircmcnts of 29 CTR 16 14.1 02l a) to: "maintain a continuing anirmative program to promok 
equal opportunity and to identi fy and eliminate discriminatory pract ices and policies." 

1.2. ! ~stablish and promote the Agency's EEO Diversity policy, requirements. objectives and 
employment needs through an inclus ive, artirmativc program for workplace development and 
zero tolerance l(>r unlawful forms or discrimination, harassment, and reprisal. 

1.3. This dircctivc applies to all DIA civilian employees and military personnel, applicants for 
employment, and former cmploy-.·cs engaged in some fo rm or compliant adjudication with the 
Agency . 

.., Delinitions sec enclosure 2. 

3. Responsibilities 

3.1. Thc Chier or Staff on the beha lf of the Director, DI/\ will: 

3. 1.2. Ensure superviso rs and managers arc accountable for cornpli <1 nce with this directive. 



I)),\ D I 020.000 

3.1.3. Provide sufficient resources. including special emphasis, EEO specialist, and clerical 
and admin istrative support staff as may be necessary to carry out the functions of th is directive. 

3.2. The Chief", Equal Opportunity Office (EO) wi ll: 

3.2.1 . Serve as the Agency EEO Officer and principal ach'isor to the Director. DIA on all 
mailers concerning Agency military and civilian EEO Diversity programs. 

3.2.2. Represent DIA on Agency FEO Diversity matters to appropriate lcdcral agencies and 
organizations. 

3.2.3. lssm: implementing instructions, pol icy memoranda , final agency decisions, and 
other guidance associated with this di rective. 

3.2.4. I.cad Agency efforts to defi ne, and impkmcnt EEO Diversity programs to support 
strategic objecti ves, plans and resoun.:e requirements. 

3.2.5. Advise and assist Deputy Directors For (DDFors), C'omb<llant Commands .12s, and 
Special Olfo.:e Chiefs in dcvclop111L'I1l and evaluation o f" Agency subordi nate L:EO Diversity 
implementation programs. 

3.2.(>. Conduct Agency EEO Di, ·ersity Program compliance oversight assessments 
and prepare assessment reports for ICdcral and departmental authorities, DDFors. COCOMs, and 
Special Orlicc Chiefs. 

3.2.7. Provitk prompt. thowugh. and impartial processes 10 manage, adjud icate and 
resolve complaints of unlawful discrimination. harassment. sexual harassment, or reprisal. 

3.2.8. Provide a prompt. consistent and equitable process to manage. adjudicate, and 
resolve requests for reasonable acl'.\)J11!110dation . 

3.2.9. Provide a lternative dispu ll..' resolution (ADR) options to manage workplace 
conllict al the lowest level and in the most cJTic ient and effec ti ve manner. 

3.2.10. Provide programs I\) educate managers, supervisors and employees on the need 
for and value or diversity in the \\'llrkplace, the nature and prevention or unlawful 
discriminat ion, and provisions of n:asonablc accommodations. 

3.2.11. Fstablish and faci litate programs to advance the workplace dcn:lopment 
objectives of this din.:ctivc; work r lacc development programs at minimum will : 

3.2.11. 1 Assess \\'orkforc \..· data and identify barriers in the areas of r\..Tniitmcnt. 
hiring. promotions. car\..'Cr de,·cfopment. reasonable accommodation and r\..'tc111ion . 

. 1.2. 11 .2. Inform manager.;. :-.upcrvisor-;, and employees on is:-U\..'S 
or accessibility and reasonable m:ct>1111110daiion or persons and ,·cterans with disabilities. 

3.2.11.3. Increase awaren1..~ss of and emphasize issues alkcting the employment or 
protected groups. 
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3.2.11.4. Facilitate Agency partic ipation with Department of Defense (DoD) recognized, 
national-level EEO Diversity bodies. 

3.2.11 .5. Provide consulting and advisory services to managers and supervisors in 
the development of succession and recruitment plans. 

3.3. The Director for lluman Capital (TIC) wil l: 

3.3. 1. Ensure I Iuman Capital strategics and plans, recru it ing and staffing policies and 
procedures comply with federal laws and statutes and this di rective. 

3.3.2. Establish professional development programs that embrace career progression and 
mobility for all Oi l\ employees. 

3.3.3. Assist managers and supervisors in succession and recruitment planning. 

3.4. Deputy Directors For, Combatant Commands J2's, Special Office Chiefs, Managers and 
Supervisors will : 

3.4. 1. Ensure their organiza tions comply wi th DoD, Equal Employment Opportunity 
Commission, and Office of Personnel Management (OPM) guidance and this directive. 

3.4.2. Ensure civilian and mi litary supervisor performance appraisals 
include expectations supportive of Lhis directive. 

3.4.3. Conduct organizationa l workplace development programs, succession and 
recruitment planning to achieve 1\gency EEO objectives. 

3.4.4. Monitor organ izational po lic ies, practices, and paltern!> to identify and correct: 

3.4.4.1. I lostilc and intimidat ing act ions in the workp lace 

3.4.4.2. Barriers restricti ng access or opportuni ties for recruitment, employment, 
advancement, rewards, development or training. 

3.4.5. Ensure vacancies arc fil led based on merit and qualifications without discrimination. 

3.4.6. Ensure prompt and app ropriate inquiry and correcti ve action arc taken in response 
to reports or inappropriate workplace conduct or comments; and against individuals rcspons ibk 
f'or unlawful discrimination, harassment, or reprisal. 

3.4.7. Ensure personnel comply wi th EEO educational requ irements. 

3 
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4. Policy 

4.1. Equal eiriployment opportunity and al'llrmativc employment practices l'or workforce 
diversity arc essential and vital to the accomplishment or DIA 's intelligence mission. 

4.2. Agency EEO Diversity Program objectives wil l lead to a workforce in which the 
participation rates in all grade lcvcb. in ewry occupational series across the organization arc 
commensurate with DoD, ational Intelligence, EEOC, and OPM guidance. 

4.3. DIA military and ci\'ilian employees will fully support Agency EEO Diversity Program 
objectives. 

4.4. Every employee will cnjo::- a non-hostik work environment free or discrimination or 
harassment or any kind. 

4.5. All employment decisions: such as hiring. promoting, training and rewarding, will be 
made exclusively on the basis ofj,)b-rclated criteria. 

4.6. Disciplinary actions will h.: taken solely on the bases or employees' behavior an<l 
performance. 

4.7. Discrimination of" any kind based on race. color, religion, sex. sexual harassment. 
national origin, age, handicap. sexua l orientation, reprisal , marital status, pol itical af'filiation. 
parental status or non-job-related conduct is fo rbidden and subject to appropriate disciplinary 
action. 

,, ·; I 
1 Jri. , I } /l /'/_ J-"__, 

/ Vt V • I' r ,_,_. / 
PlllLLIP'R. ROBERTS 

I Chief of Staff 

l~nclosures - 2 
EI . Additional Rcfen.:nces 
E2. Definitions 
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Enclosure I 

Re lt:rcnccs 

(I) The Civil Service Reform Act or 1978, as amcn<lc<l 
(g) 29 U.S.C. 79 J(b), Sections 501. 505 and 508 of the Rehabilitation Act (1973), as amended. 
(h) Titk VII Civi l Rights Act of I 964. as amended. 
(i) 29 Code o lTedcral Regulation (CFR), Part I 6 14. 
(j) The Civil Service Reform Act or 1978, as amended 
(k) Notification and Federal Employee Antidiscrimination and Retaliation /\ct ( oFEAR). 
(I) The Equal Pay Act. 
(m) The Age Discrimination and Lmploymcnt Act. 
(n) Administrative Dispute Resolution Act of' 19%. 
(o) Alternative Dispute Resolutit)Jl Act of 1998. 
(p) Title I and Title V of' the Americans with Disabi lities Act (ADA) 
(q) Executive Order I I 478. 3-1 Fed. Reg. 12,985 (I 969) as amended by Exccuti,·e Order 12106 
( 1979). 
(r) Executive Order I 2067. -13 h.:d. Reg. 28.967 ( 1978). 
(s) Executive Order 13087 (1998 ). 
(t) Execut ive Order 13153 (2000 ) further amends Executi ve Order I 1478. 
(u) Executive Order I 2988. 
(v) Equal Employment Opportun it} Commission Management Directives 715 and 110 
(w) EEOC /\DR Policy Statement, dated 17 July I 995: " ., I 1 

I\ '" '\ ., • • J 

• n - ' 
II 

(x) Intelligence Community Direct ive t\umbcr I 06, Intelligence Community l:qual Employment 
Opportunity and Divers ity, dated 4/23/08 

(y) DoD Directive 1440.1 . The DoD Civilian Equa l Employment Opportunity Program, 21 
November 2003. 

(z) DoD Directive 1350.2. The D1.:partment of Defense Military Equal Opportun ity Program, 18 
August 1995. 

(aa) DoD Directive 5105.21, Dcknsc Inte ll igence Agency. 
(bb) DoD Directive 5145.5, Alternative Dispute Resolut ion (/\DR), 22 April 19%. 
(cc) Ocl"cnse Inklligence Agency l'vlanual (DIAR) 60- 1: Administrative Investigations. 
(dd) Dl/\R 27-3, Diversity Manal:!emcnt and Equal Opportunity, Military Equal Opportunity 
Program, 2 /\pr 0 I (canceled) 
(cc) Dl /\R 20-18. Diversity Management Programs (M ilita ry and Civilian Personnel), dated 5 
Oct 1994 (canceled) 
(l'l) Dl/\R 27-1, Sexual Orientation Discrimination, dated 16 .lune 2000 (canceled) 

5 
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I ~nc losure 2 

Definitions 

Affirmative Programs - DI/\ aflinnativc programs arc focused on workp lace development to 
assure employee and applicant equal employment opportuni ty. To be clkctive, workplace 
development programs arc designed to improve management decision-making across the 
employment life cycle. Included arc activities like Strategic Plan Workplace Optimization 
Assessments. Special Recruitmen t Programs. Organizational Reporting, and Accession Planning. 

13arricr· - Agency policy, principl.:, practice or condition that limi ts or tends lo limit 
employment opportunities for members or a particul ar gender, race or ethnic background or fo r 
an individual (or individuals) based on disabil ity status. 

Disability - !\person with a disabil ity is deline<l as one who has a physical or mental impairment 
which substantially limits one or more major life runctions: e.g .. walking. speaking. breathing, 
learning, etc.; one who has a record of such. or one who is regarded as ha\ ing , 1 disability. For 
the purpose or statistics, recruitmen t, and targeted goals. the numbers or employees in the 
workforce who han: indicated ha' ing a disability an: calculated from the Orfice or Personnel 
Management Standard Form (SF) 256. Qualified persons with disabilities arc those who, with or 
without accommodation, can perform the essen tial clements of the job. Othcrwisc qual ilied 
applicants with disabilities may nut bL' rcjectccl for employment on the grounds that reasonable 
accommodation wou ld have lo be made. 

Oiversity - The speci lie and uniq w: combination or characteristics that di ITerentiatcs one person 
or group from another. DifTercnti.11ion factors might include race. ethnicity, sexual orientation, 
physical and mental abilitics. religious beliefs, gender. age. functional and educational 
backgrounds, tenure with the organvation, lifestyle, culture, language. geographic origins and 
more. 

Employment Decisions - /\ny decision affecting the terms and condit ions or an indiv idual's 
employment, including but not limi ted to hiring, promotion. demotion. disciplinary action and 
termination. 

Equal Opportunity Program - Federally-sanctioned program responsible for providing equal 
opportunity in the workplace for all pcrsons, to prohibit discrimination because or race, color. 
religion, gender, national origin, age and/or disabi lity, and to promote the full reali1.ation or equal 
opportunity th rough a continuing artirmativc program in each agency. 

Hostile Work Environment - A hostile work environment is one where employees permit 
and/or encourage ridicule, abuse, insults or derogatory comments <lin.:ctly or ind irectly based on 
race, color, national origin. sex, Sl'Xual harassment, religion, age, handicap, sexual orientation, 
reprisal, marital status. political affili ation or parental status. It is further dcline<l as an offensive 
or intimidating environment that unreasonably interferes \\'ith work performance or that 
other\\'ise adversely affects cmploymcnt opportunities. Personal conversations that can be 
overheard by other employccs who consider the co11\'ersation offcnsi,·e can abo create a hostilc 
environment. 
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Individual with a Disability - (I) An individual who has a physical or mental impairment that 
substantially limits one or more major life activities; (2) an individual who has a record of a 
substantially limiting impairment; or (3) an individual who is regarded as having a substantially 
limiting impairment. 

Mobility Impaired Support Team (MIST) - Individuals who volunteer and are assigned to 
assist individuals with disabilities in the event of an emergency. MIST members arc trained 
through the Response Management Office on emergency preparedness efforts. 

National Origin - National origin characteristics include family place of origin; physical, 
educational, religious, cultural or linguistic characteristics. 

Reasonable Accommodation - Reasonable accommodation enables an individual with a 
disability to perform the essential functions of a position or enjoy equal benefits and privileges of 
employment as arc enjoyed by similarly situated individuals without a disabil ity and can include 
modifying job-related procedures, tasks or requirements (other than critical generic job tasks), 
adjusting the employee's work schedule, altering the physical work space, providing special 
equipment, providing readers for the visually impaired, interpreters for the hearing impaired, etc. 
Medical proof of disability is usually required when an employee requests an accommodation. 
The reasonableness of the accommodation and the creation of undue hardships arc determined on 
a case-by-case basis. 

Religious Discrimination - In defining religious discrimination, the United States Supreme 
Court held that religion is not limited to Orthodox or well recognized denominations; e.g., 
Catholic, Baptist or Judaism. All that is required is a sincere and meaningfu l belief equivalent to 
the belief in God held by the better recognized religions. Atheists are also protected. Religious 
discrimination can occur in two ways. The first is by treating employees or applicants for 
employment differently because of their religion. The second occurs when an employment rule 
or policy violates a fundamental belief, principle or practice of one's religion and management 
fai ls to provide an accommodation. Religious practices are not limited to worship, but may 
include attendance at meetings and retreats, or the wearing of certain attire. 

Reprisal - Reprisal is a retaliatory action. Civil Rights Jaws classify as "reprisa l" any 
discriminatory treatment of individuals because they are, or were, involved in a protected EEO 
activity; e.g., seeking or participating in EEO counseling, providing testimony in an EEO 
investigation or at an EEO hearing, filing a discrimination complaint, or speaking out against 
discriminatory activities. Acts of reprisal arc prohibited by 29 CFR 1614.10 I. Discrimination 
based on reprisal is prohibited by Title VII of the Civil Rights Act of 1964. 

Sexual Orientation - Discrimination based on sexual orientation is directed at persons who are 
gay, lesbian, bisexual or transgender, who are perceived to be gay, lesbian, bisexual or 
transgender or who associate with persons who are gay, lesbian, bisexual or transgender. This 
may take the form of harassment or treatment that is different than that afforded similarly 
situated employees or applicants. To address sexual orientation discrimination, employees may 
contact an equal employment opportunity (EEO) counselor. Employees' right to address sexual 
orientation discrimination derives from Agency policy, not from Equal Employment Opportunity 

7 
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Commission (EEOC) regulations which govern other types or discrimination complaints 
processing. IC counseling docs not lead to a resolution. complainants will be told in writing or 
their right to file a formal compl<lint and given the procedure for do ing so. 

Sexual Harassment - Sexual harassment is a fo rm of se:x discrimination and is proh ibi ted by 
Title VII or the Civil Rights Act of 1964. In 1980, the Equal Employment Opportun ity 
Commission issued gu idel ines defin ing sexual harassment as unwelcome sexua l advances. 
requests lor sexual favors, and other verbal or physical conduct of a sexua l nature 'vvhcn any or 
th ree criteria arc met : 

o Submission to the conduct is made either explicitly or impl icitly a term or condition or 
cmp loyrncnt; 

o Submission to or rejection of the conduct is used as a basis for employment decisions; or 
o The conduct has the purpnsc or effect of unreasonably interfering with work performance 

or creating an intimidating. hostile or offcnsiw working environment. 

Sexual harassment may be verbal or physica l, exhibited by a man to a woman. by a woman to a 
man. or within the same gen<ler. J·::x amplcs of behaviors wh ich could const itute sexual 
harassment arc touching, sexual innuendo, suggesti ve comments, threats. and nude or sexual 
pictures. cartoons or calendars, etc. 

Vicarious Employer Liability Employe rs arc subject to vicarious liabi lity lor unlawful 
harassment by supervisors. Liab ili ty is premised on two principles: I ) an employer is responsible 
for the acts or its supervisors; and 2) employers should be encouraged to prevent harassment and 
employees should be encouraged to avo id or limi t the harm from harassment. Employees arc 
responsible to come forward and report any behavior they view as harassment beJhre it becomes 
severe or pervasive. While isolated incidents of harassment generally do not violate f'cdcral law, 
a pattern of incidents may be unlawful. Employees arc also rcsponsibk to take advantage of any 
preventive or corrective opportuniti es provided by SSA or to otherwise avoid harm. Managers 
have a responsibility to ma intain u workforce environment that is free from harassment. When an 
employee complains to managcm...:nt about alleged harassment , management is obligated to 
investigate the al legation regardless of whether the compla int conforms to a particular format or 
is made in writing. 

8 
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DATE: 

REPLY TO 
ATTN OF: 

SUBJECT: 

· n 

co 

' . . , 

UNITED STATES GOVERNMENT 

memorandum 

I. Pcopk are th;; o,__•fcnsl.' fntd '.i ~cncL' A):!.l.'!1cy's mos! pn:ci .. ,us commodity. l~ach crnp lP}"el.' is 
an e:--.sl.'11ti:1i member (1f a ream ·,L:pporting mir nati11nal dcknsc missi<1n. Witht'lll (1ur pc,1pk. ,, ur 
capabi lity lt) accomp lish the ini -..si() 1l wou ld be nonexistent. 

J [ a111 per..;onal!) ..:1)11Hl1ittl.'d l• • l'l]U<ll i ty oh)pportunit~· and di,crsi1y :.1nd t11 <..'S ta hJ ishin g and 
sust:tining. a w1H·k environment ch:.H":Kterized by :.in atm1lspht.:rc of inclusion. and <.1!° fret.: :.111d t\pcn 
l'Pmpetition fpr employment. I. nbw!"ul d iscrirninat i\\11 is prnhihired . 

). In addition. I :.uncommitted l1l hi1ing and maintaining a \\·ork force rhat rctkds the di\«: r::-it\· 

of 1H 1r n:.it ion . The ..::ntirc worh. t(,r..:c benefit:-: fr .. Hn n:cognil'.i11g :.md ut i lii'. in~'. the unique qu~tli tii;.:s 

em p!uh:es 1.) fdi!'k n:nt h<H.:kgn1 u:1ds and cultun~s bring to the mJrkpbc1.'. 

..i . Di:\\\ ii! Pl°<} \ id..: :1 work (:f l \ irn nrn..::nl fr..:..: or unL1wt'ul discrimination and h:!rihSll1C!H 11( an> 
kiml. pw,·id<: rc:1:--.on:1bk :\<.:C(lm11tud;!liun {~\r pen pk with di:<1hili tics. and cnipll\\ 1.· r <..' l1lpl1.1:-- ..:1.·:-. 
\\ i lh the means neccs:--.ary l\) rt.:<1...:h thei r !'ul! p .. itcnt ial. The p11!ic ics and 1.1hJ..:di\ '-'" l.'rnbPdtu! in 
1.'lll l·.yu:i l Opp(\nurnt:- and Dih-rsi t ~· i>rogrnrn prmide the l!·amewnrk t; ir 1.1ur agcnc\ · i ll he 
YI L·w cd :1s :1 model <..' rnp loycr. 

5. ! full~· c:\pcc! our ,;j\ ilian and 111ili1ary manager:-> 11.1 support these ' 'dues in th ei r \q1rkpl <1-:e 
..le1.:bi .. rns . .-\ !I crnpl .. 1 VL~es share in tlfr, l"i.:'SfWlls ib!lit:• hy main taining :-,cns iti\·iry tn ~)ur ..:u ltur:.il 
d i llC:r ... ~n...:c.-. :.ind ,·:1lu111g the c1w 1rihutinns each cmpkiyci: 111:1kcs to t il t <tccnmplishrncnt nt"1.)ur 
l111SSJ(l!\. 
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No FEAR Act Training Plan 

This document sets forth the Defense Intelligence /\gency's (Dl/\) training plan, 
pursuant to the Notification and Federal Antid iscrimination and Retaliation Act of 2002 
("No FEAR Act"), Public Law I 07 -1 74, and 5 CFT Pa1i 724.203 . 

Requirements of the No FEAR Act 

Section 202(c) of Title II of the No FEAR Act sets forth the requirement: " Each Federal 
agency shall provide to the employees o f such agency training regarding the rights and 
remedies applicable to such c1nployecs under the [Federal antidiscrimination and 
retaliation statutes and other kgal authority]. " 

Requirements of 5 CFR Part 724 

5 CFR * 724.203(a) requires the following: "Each agency must develop a written plan to 
train all of its employees (inc luding supervisors and managers) about the rights and 
remedies available under the Antidiserimination Laws and Whistleblowcr Protection 
Laws applicable to them." 

5 CFR § 724.203(b) specifics: "each agency training plan shall describe: (I) the 
instructional materials and method o f training; (2) the training schedule; and (3) the 
means or documenting completion o f training." 

5 CFR ~ 724.203(d) requires each agency "to complete the init ial tra ining under this 
subpart for all employees (inc luding supervisors and managers) by December 17, 2006. 
Thereafter, each agency must train all employees on a training cycle of no longer than 
every two years . 

5 CTR* 724.203(c) sets forth the fol lowing requirement: " After the initial training is 
completed, each agency must train new employees as part of its agency orientation 
program or other training program. /\ny agency that docs not use a ncvv employee 
orientation program fo r this purpose must train new employees wi thin 90 calendar days 
of the new employees' appoin tments." 

DIA No FEAR Act Training 

I. Initial and New Employee's Orientation Training Required by 5 CFR § 
724.203( d) & ( c) 

DIA trains approx imately 9SC~o l)f'all new DIA employees (including executives, 
managers and supervisors) vi a the Gateway New Hi re Orientation Program. During this 
mandatory 2 1/2 day program, foc ili tated by the Office of Human Resources, flCII-1, all 
new DIA civilian employees receive traini ng o n DIA ' s mission, policies and programs to 
include the rights and respons ibil ities applicable to DIA employees under the Federal 
antidiscrimination and retaliatitm statutes and other legal authority. The remaining new 



hires arc located in geographically separated units . Thei r training is completed during 
EO's annual site visits . Aitcr the initial New I lire Orientation, all employees, including 
managers and supervisors, arc required to update their EEO training every year for 
managers and supervisors and biennial for the workforce. Training is conducted in
pcrson, at refresher courses that arc advertised via the Agency's internal website and arc 
scheduled weekly. The training materials include scenarios, definitions and competency 
quizzes. This required training satisfies the internal training requirement of 5 CFR § 
724.203(d) & (e). 

ll. Recurring No FEAR Act On-Linc Training 

The DIA Equal Opportunity and Diversity Office has created an on-line EEO and No 
FEAR Act training course launched in April 2010. This on-line train ing facili tates 
completion of the biennial mandatory EEO training required for all DIA employees wi th 
special emphasis on our deplo yed personnel. This training is tracked through the DI/\ 
c7.l IR personnel data management system to ensure Agency compliance with EEO and 
No FEAR /\ct training requirements. 



 



nkFICE OF THE UNDER SECRETARY OF DEFENSE fr 4000 DEFENSE PENTAGON 
WASHINGTON, D.C. 20301-4000 

MAR 2 9 2011 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Ms. Berrien: 

I 
a-

1J 
I;-.? 

D 
(.11 

Enclosed please find a compilation of Fiscal Year 2010 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management (OPM) at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

, We did not receive a report from the Department of the Army and will submit that 
compop.ent's report to you under separate cover as soon as possible. 

\ 

If you have any questions about this submission or require more information, please 
contact Ms. Marilee Perkal at 703.571.9337 or at marilee.perkal@osd.mil. 

• 

Enclosure: 
As stated 

Sincerely, 

arrett, CAPT, USN 
Deputy Director 
Office of Diversity Management and 

Equal Opportunity 
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INTRODUCTION 
 
The Defense Information Systems Agency is pleased to submit this annual report in accordance 
with Section 5, Part 724 of the Code of Federal Regulations (5 C.F.R. § 724), Implementation of 
Title II of the Notification and Federal Employee Antidiscrimination and Retaliation (No FEAR) 
Act.  The report is divided into sections which track the reporting areas required by the 
regulations:  pending and resolved federal court cases; administrative equal employment 
opportunity complaints; disciplinary actions resulting from violations of nondiscrimination and 
whistleblower protection statutes; agency disciplinary policies; trend analyses of court cases and 
administrative complaints; a budgetary impact analysis; and the agency training plan. 
 
The Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 
(commonly known as the “No FEAR Act”), Public Law 107-174, was enacted on May 15, 2002. 
It was Congress’ intent to increase accountability regarding violations of anti-discrimination and 
whistleblower protection laws.  The No FEAR Act directed Federal agencies to post quarterly 
Equal Employment Opportunity (EEO) complaint data on its public website, reimburse the 
Judgment Fund, and submit an annual report to Congress. 
 
In accordance with Section 203 of the No FEAR Act, this Annual Report to Congress includes 
data and analysis in the following categories: 
 

• Number of employees disciplined for discrimination, retaliation, and harassment, 
and agency policy regarding disciplinary actions for such violations; 
 
• Amount of money reimbursed to the judgment fund, and adjustments needed to 
comply with reimbursement requirements; 
 
• Final year-end statistical data posted; and 

 
• Examination of trends, causal analysis, experiential knowledge, and actions (taken or 

planned) to improve complaint or civil rights programs        
 
Section 203 of the No FEAR Act specifically requires, not later than 180 days after the end of 
each fiscal year, each Federal agency to submit to the Speaker of the House of Representatives, 
the President pro tempore of the Senate, the Committee on Governmental Affairs of the Senate, 
the Committee on Government Reform of the House of Representatives, each committee of 
Congress with jurisdiction relating to the agency, the Equal Employment Opportunity 
Commission, and the Attorney General an annual report with specific information relating to 
each agency's EEO complaints activity. 
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EXECUTIVE SUMMARY/FORMAL Complaint Data 
 
In fiscal year (FY) 2010, DISA supported a total workforce of 6,993 permanent employees 
(5,625 civilian/1,368 military) and approximately 10,000 civilian contractors in 80 different 
career series worldwide.  The 43 specific organizations included in the scope of this report may 
be found in the DISA organization component chart at Appendix A. 
 
Analysis of NO FEAR Act data for the timeframe FY05 to FY10 reflects there were 79 total 
formal complaints with an average of 13 formal cases each year (Table 1).  Among the 79 total 
Complainants (3 Complainants were “repeat filers”).  While DISA demonstrated a slight but 
steady decline in formal complaint activity from FY05 to FY07; complaint activity doubled from 
nine in FY07 to 18 complaints filed in FY09 as depicted in Table one below.  An uptick in 
complaint activity from FY07 to FY09 can be attributed to the implementation of the National 
Security Personnel System (NSPS) in the Department of Defense and the anxiety associated with 
NSPS from DISA employees.  Additionally, DISA was identified in the Base Realignment and 
Closure (BRAC) and was selected to move from it’s location in Northern Virginia to Ft. Meade, 
Maryland in FY11.  Of note however, there has been a decrease in formal complaint activity 
from 18 complaints in FY09 to 13 in FY10 (Table 1).  This is a decrease in formal complaints of 
nearly 25% which can be attributed to effective counseling in the informal stage and lessened 
apprehension from employees due to the cancellation of NSPS.    
 

 
During FY10, complainants attributed there issues to all of the available bases with the exception 
of religion.  Sex (7) was the most prominent used bases during this reporting cycle (replacing 
“race” in FY09) while age (5) was the second most claimed bases.  Altogether, there were 25 
bases claimed in FY10 for the 13 complaints filed which is not unusual given complainants often 
select more than one bases and/or issue(s).  Analysis of NO FEAR Act data for the timeframe 
FY05 to FY10 reflects sex was identified as the leading basis with 38 sex-based claims, or an 
average of six per year (Table 2).  Race (29) and age (27) were the second and third leading 
bases, respectively, averaging approximately five per year (Table 2).  Reprisal (26) and disability 
(23) were the fourth and fifth leading bases, averaging approximately four per year as depicted in 
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DISA Formal Complaints 
2005 - 2010
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Table 2.  As aforesaid, religion was the only bases not utilized by a complainant in the timeframe 
of FY05 to FY10.  
 

 
    
 
From FY05 to FY10, the most common issue identified by complainants was “Harassment” 
(non-sexual) followed by “promotion/non-selection.” (Table (3). 
 

44

25

Table 3

DISA Complaints by Leading Issue/Claim 
2005 - 2010

Harassment (Non-sexual) Non-selection/Promotion

 
 
While on the surface, DISA formal complaint activity may seem low, we attribute this number to 
proactive measures and the demonstrated effectiveness of this organization’s Informal 
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Table 2

DISA Complaints by Bases 
2005 - 2010

Race Sex Reprisal Age Disability National Origin Color Religion
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Complaints Program, or Pre-complaints program.  In FY10, 22 pre-complaints were initiated 
throughout DISA.  Of those 22 pre-complaints, 13 (59%) proceeded to the formal complaints 
stage.  While the preceding numbers indicate 59% of all pre-complaints proceed to the formal 
stage what it does not depict is there were 157 “contacts” throughout the Agency during FY10.  
DISA EEO counts contacts as individuals requesting to speak to an EEO representative because 
they have an issue they are dissatisfied with.  In other words, employees and applicants for 
employment who are discontent about an employment issue want to speak to an EEO 
representative before they decide if they will proceed with initiating a pre-complaint.  Therefore, 
while 59% of those who entered the pre-complaint process did indeed file formal complaints; 
only 14% of potential complainants who contacted the EEO office with concerns actually 
entered the pre-complaints process.  The high number of contacts this reporting period (FY10) is, 
in part, attributed to the pending BRAC move of DISA from Northern Virginia to Ft. Meade, 
Maryland slated to take place in FY11.   
 

 
The Director, Equal Employment Opportunity and Cultural Diversity (EEOCD), currently 
employs a team of eight personnel to carry out its mission.  This team consists of a Formal 
Complaints Program Manager, an Informal Complaints Manager, three EEO Specialists, one 
EEO Assistant, and two Interns.   
 
Mission:  
The Defense Information Systems Agency is a combat support agency responsible for planning, 
engineering, acquiring, fielding, and supporting global net-centric solutions to serve the needs of 
the President, Vice President, the Secretary of Defense, and other DoD Components, under all 
conditions of peace and war.  DISA, a Combat Support Agency, engineers and provides 
command and control capabilities and enterprise infrastructure to continuously operate and 
assure a global net-centric enterprise in direct support to joint war fighters, national-level leaders, 
and other mission and coalition partners across the full spectrum of operations. 
 
Goals: 
One of the goals of DoD's transformation is net-centric operations and warfare.  DISA is 
working with combatant commands, military services, and agency partners to build the 
foundation for this network of the future — the Global Information Grid (GIG).  DISA also 
supports net-centricity through the Net-Centric Enterprise Services (NCES) Program. When fully 
operational, NCES will enable GIG users to access, post, process, use, store, and manage 
information on demand.  DISA has many other critical missions including providing world-class 
computing services and overseeing the evolution of the existing DoD Command and Control 
(C2) systems.  DISA is also home to the White House Communications Agency, which provides 
communications support to the president and vice president; the Defense Spectrum Organization, 
which develops integrated plans and long-term strategies for DoD spectrum access; and the 
Defense Information Technology Contracting Organization (DITCO), which procures global net-
centric capabilities and supports customers through innovative contracting and acquisition 
logistics. 

DISA Mission, Goals, Vision, and Values 

http://www.disa.mil/nces�
http://www.disa.mil/necc�
http://www.disa.mil/whca�
http://www.disa.mil/dso�
http://www.ditco.disa.mil/�
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Vision: 
We are the provider of global net-centric solutions for the Nation's war fighters and all those who 
support them in the defense of the nation...leaders enabling information dominance in defense of 
our Nation.  U.S. war fighters maintain a global presence and move quickly, often to locations 
without information technology infrastructure.  We know these customers' requirements 
thoroughly and deliver service to them anywhere, anytime.  No matter how complex the 
challenge or aggressive the goal, DISA remains dedicated to empowering our nation's war 
fighters with immediate information, tomorrow's technologies, and superior solutions.  At the 
end of the day, we know the bottom line:  Our success is measured by whether we enable war 
fighters to accomplish missions with greater efficiency and fewer casualties. 

Values: 
Information is increasingly a critical military advantage, adding more efficiency and 
effectiveness to combat power.  DISA is evolving and adapting to meet these rapidly changing 
needs.  As the provider of global net-centric solutions for the Nation's war fighters and all those 
who support them in the defense of the nation, DISA's people are committed to guaranteeing our 
forces global information dominance; developing innovative solutions; active listening and 
partnering to consistently exceed our customers' expectations and working as a team towards a 
common purpose, in an environment of change, through bonds of integrity, trust and support. 
 
The people of DISA are committed to: 
 

• Guaranteeing our forces global information dominance by providing jointly interoperable 
systems, assured security; survivability; availability; superior quality.   

 
• The best innovative ideas, excellence in design and engineering, speed and agility in 

execution, and the best value integrated information solutions for the DoD.   
 

• Active listening, active partnering, operational and individual accountability - 
consistently exceeding our customers’ expectations.  

 
• Each other and a common purpose, in an environment of change, through bonds of 

integrity, trust, support, and teamwork.  
 
The success of our customers is our success! 
 
 
 
 
 
 
DISCIPLINE 
DISA has an extremely aggressive policy for the prevention of discrimination and sexual 
harassment throughout the Agency.  There are several policy statements that address a zero 
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tolerance for any discriminatory actions, e.g., General Policy Statement, Prevention of Sexual 
Harassment Statement, Anti-Harassment statement, etc.  Additionally, the Agency has several 
options in place for employees to address any concerns, e.g., EEO Office, Office of the Inspector 
General, Office of General Counsel, etc.  Also, in conjunction with the aforementioned offices, 
the Manpower, Personnel, and Security (MPS) division all work collaboratively to provide all 
new supervisors and employees detailed training regarding the Agency’s anti-discrimination 
policies and their rights and responsibilities regarding such.  When appropriate, discipline is 
administered by the appropriate management official utilizing the Agency’s personnel directive, 
(DISA Instruction 220-15-55, Chapter 752) and 5 C.F.R. 752.    
 
JUDGMENT FUND 
The Department of the Treasury, Financial Management Service (FMS) manages the 
Judgment Fund, which is available for court judgments and Justice Department compromise 
settlements of actual or imminent lawsuits against the Government.  The No FEAR Act requires 
federal agencies to reimburse the Judgment Fund for personnel discrimination payments made in 
accordance with 28 United States Code § 2414, 2517, 2672, or 2677. 
 
From FY05 through FY10, there have been no court judgments against DISA.  DISA has agency 
policy statements for Sexual Harassment and Equal Employment Opportunity.  The agency 
follows a “Table of Offenses and Penalties” (DISA CIVPERS 220-15-55, Chapter 752) if there 
is a violation.  Employees are given an introduction to such policies and the elements for 
discipline at New Employee Orientation.  New supervisors are provided with in-depth 
information at the Agency’s Human Resources Management for New Supervisor Training, a 3-
day long session which spotlights the Supervisor’s responsibilities on a myriad of issues. 
 
TRAINING 
Training requirements were first proposed in an Office of Personnel Management (OPM) 
Proposed Rule in February 2005.  At that time, DISA developed training material which was 
compliant with the Act's requirements.  Specifically, the course addressed anti-discrimination 
and whistleblower protection laws and agency policies.   
 
The Agency has implemented an online “No FEAR” Course in its Defense Online Training 
System (DOTS) which is mandatory for all employees to complete within the first 90 days of 
reporting and bi-annually thereafter.  Additionally, the course is listed in the table of mandatory 
training courses in each individuals DOTS training plan.  DOTS provides the Agency with an 
efficient and easy way to provide the workforce with the required training for a multitude of 
programs to include No FEAR training and the ability to track what percentage of the workforce 
has completed mandatory training.  The EEO office is charged with the monitoring of the No 
FEAR Act training by Agency employee’s to ensure compliance.  As of October, 2010, out of 
DISA’s civilian and military workforce of approximately 7,000, 77% of the employees had 
completed the course.  The DISA EEO office will continue to coordinate with Agency training 
managers to ensure compliance levels are elevated over the course of this FY. 
Part 1.  The Number of Federal Court Cases Pending and Resolved  
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Section 5, Parts 724.302(a) (1) through (3) of the Code of Federal Regulations require agencies 
to report: 
    
(1)The number of cases in Federal court pending or resolved in each fiscal year and arising under 
each of the respective provisions of the Federal Antidiscrimination Laws and Whistleblower 
Protection Laws applicable to them as defined in Sec. 724.102 of subpart A of this part in which 
an employee, former Federal employee, or applicant alleged a violation(s) of these laws, 
separating data by the provision(s) of law involved; 
(2) In the aggregate, for the cases identified in paragraph (a)(1) of this section and separated by 
provision(s) of law involved: 
     (i)  The status or disposition (including settlement); 
 (ii) The amount of money required to be reimbursed to the Judgment Fund by the  
 agency for payments as defined in Sec. 724.102 of subpart A of this part; 

(iii) The amount of reimbursement to the Fund for attorney's fees where such fees have 
been separately designated; 

(3) In connection with cases identified in paragraph (a)(1) of this section, the total number of 
employees in each fiscal year disciplined as defined in Sec. 724.102 of subpart A of this part and 
the specific nature, e.g., reprimand, etc., of the disciplinary actions taken, separated by the 
provision(s) of law involved. 
 
Response:  The statutes applicable to this report are: 
 
Section 2302(b)(1) of the Civil Service Reform Act, which prohibits discrimination in personnel 
actions based on: race, color, religion, sex, or national origin (as prohibited by Title VII of the 
Civil Rights Act of 1964); age (as prohibited by sections 12 and 15 of the Age Discrimination in 
Employment Act of 1967); sex (as prohibited by section 6(d) of the Fair Labor Standards Act of 
1938); handicapping condition (as prohibited by section 501 of the Rehabilitation Act of 1973); 
and marital status or political affiliation.  

Section 2302(b) (9) of the Civil Service Reform Act, which prohibits taking a personnel action 
based on an employee(s): exercise of any appeal, complaint, or grievance right; testimony or 
other lawful assistance in the exercise of any appeal, complaint, or grievance right; cooperation 
with or disclosure to the agency=s Inspector General or the Office of Special Counsel; or refusal 
to obey an illegal order. 

Section 6(d)(1) of the Fair Labor Standards Act of 1938, also known as the Equal Pay Act, which 
prohibits discrimination “between employees on the basis of sex by paying wages to employees 
... at a rate less than the rate [paid] to employees of the opposite sex ... for equal work on jobs the 
performance of which requires equal skill, effort and responsibility, and which are performed 
under similar working conditions....”  29 U.S.C. 206(d)(1) 

The Age Discrimination in Employment Act (ADEA) of 1967, as amended, which states that, 
"All personnel actions affecting employees or applicants for employment who are at least 40 
years of age ... in executive agencies ... shall be made free from any discrimination based on 
age."  29 U.S.C. ' 633a(a). 
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Section 501 of the Rehabilitation Act of 1973, 29 U.S.C. § 791 et seq., which prohibits 
discrimination on the basis of disability and requires agencies of the Federal government to make 
reasonable accommodation to the known physical or mental limitations of qualified employees 
with disabilities, unless the agency can demonstrate that accommodation would prove to be an 
"undue hardship."  
 
Section 717 of the Civil Rights Act of 1964 (Title VII), which prohibits discrimination based on 
race, color, religion, sex, or national origin against federal employees in executive agencies (42 
U.S.C. '2000e-16 (a).)  Under Title VII,  it is also unlawful "for an employer to discriminate 
against any of its employees because [the employee] has opposed any practice made an unlawful 
employment practice by Title VII, or because [the employee] has made a charge, testified, 
assisted, or participated in any manner in an investigation, proceeding, or hearing under Title 
VII.  Tables showing the number and disposition of civil actions filed in a United States District 
Court under any of these statutes appear below: 
 
Table 1.A:  Federal Court Litigation, FY 2010 
 
Statute Number of Cases Final Judgments 

Against Agency 
Settled Employees Disciplined 

Civil Service Reform Act 
5 U.S.C. 2302(b)(1) 
Prohibited Personnel Practices 

Pending 0 
0 0 0 

Resolved 0 
Civil Service Reform Act 
5 U.S.C. 2302(b)(9) 
Whistleblowing  

Pending 0 
0 0 0 Resolved 0 

Fair Labor Standards Act 
29 U.S.C. 206(d) 

Pending 0 0 0 0 Resolved 0 
Age Discrimination in Employment Act of 1967 
29 U.S.C. 631 and 633a 

Pending 0 0 0 0 Resolved 0 
Rehabilitation Act of 1973 
29 U.S.C. 791 

Pending 0 0 0 0 Resolved 0 
Civil Rights Act of 1964 (Title VII) 
42 U.S.C. 2000e-16 

Pending 1 0 0 0 Resolved 0 
Title VII and ADEA Pending 0 0 0 0 Resolved 0 
Title VII and ADEA and Rehabilitation Act Pending 0 0 0 0 Resolved 0 
Title VII and Rehabilitation Act Pending 0 0 0 0 Resolved 0 
ADEA and Rehabilitation Act Pending 0 0 0 0 Resolved 0 
Title VII and CSRA (Whistleblowing) Pending 0 0 0 0 Resolved 0 
Total Pending 1 0 0 0 Resolved 0 
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Table 1.B:  Judgment Fund Expenditures, 2010 

 
Part 2.  Administrative Equal Employment Opportunity Complaint Data   
 
Section 5, Part 724.302(a)(4) of the Code of Federal Regulations requires agencies to report: 
 
The final year-end data about discrimination complaints for each fiscal year that was posted in 
accordance with Equal Employment Opportunity Regulations at subpart G of title 29 of the Code 
of Federal Regulations (implementing section 301(c)(1)(B) of the No FEAR Act). 
 
Response:  See the following tables: 
 

Complaint Activity 
Comparative Data 

2010 
Previous Fiscal Year Data 

2005 2006 2007 2008 2009 
Number of Complaints 
Filed 15 10 9 14 18 13 
Number of Complainants 14 10 9 14 17 13 
Repeat Filers 0 0 0 0 1 3 

 
 

Complaints by Basis 
Comparative Data   

Previous Fiscal Year Data  

Note: Complaints can be 
filed alleging multiple 
bases. The sum of the 
bases may not equal 
total complaints filed. 

2005 2006 2007 2008 2009 2010 

Race 6 2 2 9 8 2 
Color 2 1 1 1 2 1 
Religion 0 0 0 0 0 0 
Reprisal 9 5 4 0 5 3 
Sex 7 5 5 10 4 7 
National Origin 2 1 1 0 2 2 
Equal Pay Act 0 0 0 0 0 0 
Age 5 5 4 1 7 5 
Disability 3 4 7 0 4 5 
Non-EEO 0 0 0 0 0 0 

Complaints by Issue 
Comparative Data   

Previous Fiscal Year Data  

Judgment Fund Expenditures, FY 2010
Judgment Fund Total Judgments Settlements Attorney's Fees

$0.00 $0.00 $0.00 $0.00
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Note: Complaints can be 
filed alleging multiple 
issues. The sum of the 
issues may not equal 
total complaints filed. 

2005 2006 2007 2008 2009 

2010 

Appointment/Hire 0 0 0 1 0 1 
Assignment of Duties 0 1 2 0 0 0 
Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 
Disciplinary Action           

Demotion 0 0 0 0 0 1 
Reprimand 0 1 1 1 0 0 
Removal 0 0 1 0 0 0 
Suspension 1 0 1 1 1 1 
Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 
Evaluation Appraisal 1 0 3 1 0 0 
Examination/Test 0 0 0 0 0 0 
Harassment             

Non-Sexual 5 5 2 6 15 11 
Sexual 0 0 0 1 0 1 

Medical Examination 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 0 0 
Promotion/Non-Selection 3 3 2 3 5 9 
Reassignment             

Denied 1 0 0 1 0 0 
Directed 0 0 1 0 0 0 

Reasonable 
Accommodation 

0 0 0 0 2 2 

Reinstatement 0 0 0 0 0 0 
0 1 0 0 0 0 # 
Termination 0 0 1 0 0 0 
Terms/Conditions of 
Employment 

1 0 0 0 1 0 

Time and Attendance 0 0 0 0 0 0 
Training 0 0 0 0 0 0 
Other 3 1 0 0 0 0 
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Complaints Dismissed 
by Agency 

Comparative Data 
 
 

2010 

Previous Fiscal Year Data 

2005 2006 2007 2008 2009 

Total Complaints 
Dismissed by Agency 

0 0 3 0 2 0 

Average days pending 
prior to dismissal 

0 0 69 0 26 0 

 
 
 

Total Final Actions 
Finding 

Discrimination 

Comparative 
Data 

          

 Previous Fiscal Year 
Data 

         

 2005  2006  2007  2008  2009  2010  

 # % # % # % # % # % # % 
Total Number 
Findings 

0 0 0 0 0 0 0 0 0 0 0 100 

Without Hearing 0 0 0 0 0 0 0 0 0 0 0 0 
With Hearing 0 0 0 0 0 0 0 0 0 0 0 100 

 
There were no final judgments of discrimination against the Agency between FY05 and FY10 
and no employees were disciplined in connection with cases in Federal Court.  DISA's 
disciplinary actions are determined on a case-by-case basis, depending upon the specific facts or 
circumstances when appropriate (See Part IV, Disciplinary Policies).   
 

Findings of 
Discriminatio
n Rendered 

by Basis 

Comparativ
e Data 

  

 Previous Fiscal 
Year Data 

  

Note: Complaints can be filed alleging multiple bases. The 
sum of the bases may not equal total complaints and 
findings. 

    

 2005  200
6 

 200
7 

 200
8 

 200
9 

 201
0 

 

 # % # % # % # % # % # % 
Total Number 
Findings 

0 100 0 10
0 

0 10
0 

0 10
0 

0 10
0 

0 10
0 

Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 
Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 0 0 0 
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Disability 0 0 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

             
Findings After 
Hearing 

0 0 0 0 0 0 0 0 0 0 0 0 

Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 
Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

             
Findings 
Without 
Hearing 

0 0 0 0 0 0 0 0 0 0 0 0 

Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 
Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

 
 

Findings of 
Discrimination 

Rendered by Issue 

Comparative 
Data 

          

 Previous Fiscal 
Year Data 

         

 2005  2006  2007  2008  2009  2010  

 # % # % # % # % # % # % 
Total Number 
Findings 

0 0 0 0 0 0 0 0 0 0 0 0 

Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0      0  0      0  0
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinary Action 0 0 0 0 0 0 0 0 0 0 0 0 
Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 
Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 
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Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 
Non-Sexual 0 0 0 0      0  0 0 0 0 0 0 0 
Sexual 0 0 0 0      0  0 0 0 0 0 0 0 
Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay (Including 
Overtime) 

0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-
Selection 

0 0 0 0 0 0 0 0 0 0 0 0 

Reassignment 0 0 0 0 0 0 0 0 0 0 0 0 
Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 
Reasonable 
Accommodation 

0 0 0 0 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of 
Employment 

0 0 0 0 0 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

             
Findings After 
Hearing 

0 0 0 0 0 0 0 0 0 0 0 0

Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0
Awards 0 0 0 0 0 0 0 0 0 0 0 0
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0
Disciplinary Action 0 0 0 0 0 0 0 0 0 0 0 0
Demotion 0 0 0 0 0 0 0 0 0 0 0 0
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0
Suspension 0 0 0 0 0 0 0 0 0 0 0 0
Removal 0 0 0 0 0 0 0 0 0 0 0 0
Other 0 0 0 0 0 0 0 0 0 0 0 0
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0
Harassment 0 0 0 0 0 0 0 0 0 0 0 0
Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0
Sexual 0 0 0 0 0 0 0 0 0 0 0 0
Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0
Pay (Including 
Overtime) 

0 0 0 0 0 0 0 0 0 0 0 0

Promotion/Non-
Selection 

0 0 0 0 0 0 0 0 0 0 0 0

Reassignment 0 0 0 0 0 0 0 0 0 0 0 0
Denied 0 0 0 0 0 0 0 0 0 0 0 0
Directed 0 0 0 0 0 0 0 0 0 0 0 0
Reasonable 
Accommodation 

0 0 0 0 0 0 0 0 0 0 0 0

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0
Retirement 0 0 0 0 0 0 0 0 0 0 0 0
Termination 0 0 0 0 0 0 0 0 0 0 0 0
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Terms/Conditions of 
Employment 

0 0 0 0 0 0 0 0 0 0 0 0

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0
Training 0 0 0 0 0 0 0 0 0 0 0 0
Other 0 0 0 0 0 0 0 0 0 0 0 0

 0 0 0 0 0 0 0 0 0 0 0 0
Findings Without 
Hearing 

0 0 0 0 0 0 0 0 0 0 0 0

Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0
Awards 0 0 0 0 0 0 0 0 0 0 0 0
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0
Disciplinary Action 0 0 0 0 0 0 0 0 0 0 0 0
Demotion 0 0 0 0 0 0 0 0 0 0 0 0
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0
Suspension 0 0 0 0 0 0 0 0 0 0 0 0
Removal 0 0 0 0 0 0 0 0 0 0 0 0
Other 0 0 0 0 0 0 0 0 0 0 0 0
Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0
Harassment 0 0 0 0 0 0 0 0 0 0 0 0
Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0
Sexual 0 0 0 0 0 0 0 0 0 0 0 0
Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0
Pay (Including 
Overtime) 

0 0 0 0 0 0 0 0 0 0 0 0

Promotion/Non-
Selection 

0 0 0 0 0 0 0 0 0 0 0 0

Reassignment 0 0 0 0 0 0 0 0 0 0 0 0
Denied 0 0 0 0 0 0 0 0 0 0 0 0
Directed 0 0 0 0 0 0 0 0 0 0 0 0
Reasonable 
Accommodation 

0 0 0 0 0 0 0 0 0 0 0 0

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0
Retirement 0 0 0 0 0 0 0 0 0 0 0 0
Termination 0 0 0 0 0 0 0 0 0 0 0 0
Terms/Conditions of 
Employment 

0 0 0 0 0 0 0 0 0 0 0 0

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0
Training 0 0 0 0 0 0 0 0 0 0 0 0
Other 0 0 0 0 0 0 0 0 0 0 0 0
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Pending Complaints Filed in 
Previous Fiscal Years by Status 

Comparative 
Data 

    

 Previous Fiscal Year 
Data 

   

 2005 2006 2007 2008 2009 2010 
Total complaints from previous Fiscal 
Years 

14 15 10 9 11 23 

Total Complainants 15 10 9 14 18 13 
Number complaints pending   
Investigation 10 3 2 8 9 9 
Hearing 5 7 6 2 13 14 
Final Action 0 0 1 0 0 19 
Appeal with EEOC Office of Federal 
Operations 

0 0 0 1 1 1 

 
Part 3.   Disciplinary Actions 
 
Section 5, Part 724.302(a)(5) of the Code of Federal Regulations requires agencies to report: 
 
Whether or not in connection with cases in Federal court, the number of employees in each fiscal 
year disciplined as defined in Sec. 724.102 of subpart A of this part in accordance with any 
agency policy described in paragraph (a)(6) of this section. The specific nature, e.g., reprimand, 
etc., of the disciplinary actions taken must be identified. 
 
Response:  Consistent with the fact that there were no final judgments of discrimination against 
the Agency in FY10, no employees were disciplined in connection with cases in Federal court.    
     
Part 4.  Disciplinary Policies 
 
Section 5, Part 724.302(a)(6) of the Code of Federal Regulations requires agencies to report: 
 
A detailed description of the Agency's policy for taking disciplinary action against Federal 
employees for conduct that is inconsistent with Federal Antidiscrimination Laws and 
Whistleblower Protection Laws or for conduct that constitutes another prohibited personnel 
practice revealed in connection with agency investigations of alleged violations of these laws. 
 
Response:  The Agency’s policy for taking disciplinary action against Federal Employees for 
conduct that is inconsistent with Federal Antidiscrimination Laws and Whistleblower Protection 
Laws or for conduct that constitutes another prohibited personnel practice revealed in connection 
with Agency investigations of alleged violations of these laws is set forth in accordance with 
applicable agency regulations and standards. 
The relevant offenses appear at Numbers 36, 42, 45, and 46 on the Table of Offenses and 
Penalties: 
  

• Harassing, threatening or taking reprisal action against an employee as a result of 
or in anticipation of a grievance, appeal, complaint, or other exercise of rights (5 
days suspension to removal); 
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•  Misrepresentation, falsification, or omission of material fact in connection with 
application, employment or any record, report, investigation or other proceeding 
(written reprimand to removal); 

• Discrimination.  As used in the Table of Offenses and Penalties, discrimination 
refers to specific acts taken by an employee in the performance of his/her official 
duties which discriminate against one or more individuals on the basis of race, 
sex, religion, color, age, national origin, disability, marital status, or political 
affiliation.  (5 day suspension to removal); and 

• Refusal to answer appropriate interrogation in a properly authorized inquiry 
(written reprimand to removal). 

 
DISA Instructions and policy statements also provides an expedited process for reviewing 
allegations of harassment, terminating actual incidents of harassment, and taking disciplinary 
actions as appropriate, which includes stopping any ongoing harassment and initiating 
disciplinary or adverse action when an inquiry results in a finding that misconduct has occurred. 
 
Part 5a.  Trend Analysis  
 
Section 5, Part 724.302(a)(7) of the Code of Federal Regulations requires agencies to report: 
 
An analysis of the information provided in paragraphs (a)(1) through (6) of this section in 
conjunction with data provided to the Equal Employment Opportunity Commission in 
compliance with 29 CFR part 1614 subpart F of the Code of Federal Regulations. Such analysis 
must include: 
    (i)    An examination of trends; 
    (ii)   Causal analysis; 
    (iii)  Practical knowledge gained through experience; and 
    (iv)  Any actions planned or taken to improve complaint or civil rights programs of the  
    agency with the goal of eliminating discrimination and retaliation in the workplace; 
 
Response:  The following is an analysis of Initiatives and Knowledge Gained: 
   
DISA Headquarters’ EEO&CD Office has implemented a reporting requirement for all DISA 
field sites that either have their own complaint processing services or purchase complaint 
processing services through an Intra-Service Support Agreement (ISSA) or Memorandum of 
Understanding (MOU) from another agency to submit quarterly reports on their complaint 
activity. The Complaints Manager has also been tasked with ensuring the ISSAs or MOUs are 
still current and coordinating with the applicable sources to ensure compliance and accurate 
requirements.  In addition, several collateral duty counselors throughout the agency have been 
trained to assist with counseling services at several Field Sites. Collateral Duty Counselors were 
trained by the Director, EEO&CD Programs for their initial 32-hour mandatory certification and 
each Counselor also receive the mandatory eight hours or more training annually which is 
tracked by the EEO&CD training manager.  
 
 



NNOOTTIIFFIICCAATTIIOONN  AANNDD  FFEEDDEERRAALL  EEMMPPLLOOYYEEEE  AANNTTII--DDIISSCCRRIIMMIINNAATTIIOONN  AANNDD  RREETTAALLIIAATTIIOONN  
  ((NNOO  FFEEAARR))  AACCTT  OOFF  22000022  

DDeeffeennssee  IInnffoorrmmaattiioonn  SSyysstteemmss  AAggeennccyy  ((DDIISSAA))  
 

NNOOTTIIFFIICCAATTIIOONN  AANNDD  FFEEDDEERRAALL  EEMMPPLLOOYYEEEE  AANNTTII--DDIISSCCRRIIMMIINNAATTIIOONN  AANNDD  RREETTAALLIIAATTIIOONN  
  ((NNOO  FFEEAARR))  AACCTT  OOFF  22000022  

DDeeffeennssee  IInnffoorrmmaattiioonn  SSyysstteemmss  AAggeennccyy  ((DDIISSAA))  
 

19

Additionally, the Agency has established: 
 

• EEO Program Reviews – When conducting an EEO program review at any DISA field 
site, the following program areas are analyzed for regulatory compliance: (Program 
Administration function; MD-715 compliance structure; Recruitment Strategies for 
under-represented groups; Plan of action for the employment/advancement of Disabled 
Veterans; Employment initiatives for the six special emphasis programs; quality of EEO 
Counseling services, including meeting all recommended timeframes; quality of 
processing formal complaints, including ensuring all complaint compliance measures are 
observed/followed as described in C.F.R. 1614 and Management Directive 110; 
Prevention of Sexual Harassment Program implementation/maintenance initiatives; and 
the utilization/effectiveness of Alternative Dispute Resolution.  As mentioned earlier in 
this report, DISA is a worldwide agency consisting of approximately 40 separate 
activities (for EEO purposes).  It is also worth mentioning while DISA employs 
approximately 7,000 civilian & military personnel (combined), it also has approximately 
10,000 contractors providing services to support its mission.  Given the overwhelming 
majority of these contractors occupy space in DISA facilities (integrated into DISA’s 
civilian workforce); they are included in all facets of EEO planning (for the purposes of 
eradicating discrimination).  The DISA EEO staff conducts a series of Program Reviews 
at a different DISA site each year (normally 5-7).  Several factors are considered to 
determine what sites are reviewed and when; included in this determination is the size of 
the activity.  As previously mentioned, while DISA has approximately 40 field sites (for 
EEO purposes), not all sites have what could be considered a substantial civilian 
personnel representation.  A number of DISA Field Activities are much more heavily 
allocated with contractor personnel rather than GS employees.  Several sites currently 
have less than 50 civilian employees; therefore, the major factor considered in 
determining the candidates (field sites) for program reviews are activities with 100 or 
more civilian employees.   Moreover, the aforementioned program reviews are not 
“cursory” reviews rather they are very detailed in nature, complete with a statistical 
sampling (through one-on-one interviews/surveys) encompassing at least 35% of each 
field site’s civilian population.  These surveys are conducted to provide an EEO climate 
assessment at each activity being reviewed.  It is also worth mentioning that each review 
takes approximately one week to complete and the inspected activity is then placed on a 
very specific Plan of Action and Milestones (POA&M) to correct any identified 
deficiencies and/or areas needing improvement.  

 
• Activity Employee Climate Employee Survey Assessments – DISA has incorporated a 

very aggressive site-employee assessment survey program.  This program is designed to 
conduct in-depth field activity employee climate survey assessments on a regular 
scheduled rotation.  These assessments are designed to provide DISA with a thorough 
view and understanding of how our employees view their employment within their 
respective DISA organization.  The importance of these assessments cannot be 
overstated.  They are used not only as a gauge to measure the morale of our workforce 
(at each activity) but also these assessments are invaluable tools to solicit input from our 
workforce regarding how management officials can avoid disputes.  In other words, 
these assessments assist the agency tremendously (in a proactive manner) to prevent 
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perceived problems areas of possibly a few from becoming widespread among the entire 
workforce and, just as importantly, enables the agency to develop initiatives to eliminate 
even the perception of problems.  These assessments have greatly improved the morale 
of our employees and have resulted in over 450 improvement initiatives over the past 
five years at 35 of our field sites.  This program is believed to be such a positive 
proactive initiative that DISA authorized the recruitment of one full-time specialist 
whose primary responsibility is to oversee the assessments program.  Additionally, 
because of the popularity of this program, other staff members, to include the Director of 
EEO programs, often augment the team in order to provide more opportunities to 
provide additional assessments.    

 
• The DISA EEO office has done “more with less” for a number of years.  To the credit of 

Agency leadership; they have recognized the need to provide additional billets to the 
EEO office to further provide quality services to this Agency.  As a result, four 
additional billets have been authorized by Agency leadership.  Manpower has approved 
the billets and the actions are currently with the Manpower, Personnel, and Security 
Branch (MPS) for processing.  The Defense Finance Accounting Service (DFAS) 
currently handles the processing of recruitment actions for the Agency and they are 
currently working in collaboration with the Human Resources personnel to get the 
positions classified and subsequently advertised.  More staffing will result in the ability 
to become more proactive with regard to all of our programs and will lead to less 
complaints and more resolution in the future.     

 
DISA will continue to explore every option and initiative to alleviate reasons our employees may 
have for filing complaints.  It is our goal to, not only create, but also maintain a discrimination-
free workplace for all of our employees and applicants for employment.  Our employees, current 
and future, deserve no less.  
 
Part 5b.  Civil Actions Filed in Federal Court  
 

Analysis of Totals: 
 

For Fiscal Year 2010, there was one complainant who filed their case in Federal District Court.  
The Defense Information Systems Agency is currently litigating this one case in Federal District 
Court.  Accordingly, no cases have been resolved, leaving one case pending at the time of this 
report.  Consequently, there was no case requiring the discipline of any DISA employee.  The 
Defense Information Systems Agency has not paid any dollars toward the settlement of any cases 
in Federal District Court nor has paid any monies for attorney’s fees.   
 

Analysis of Trends: 
 
During the reporting period, there were no lawsuits brought against DISA based on a violation of 
5 U.S.C. 2302(b)(1) (Civil Service Reform Act) or 29 U.S.C. 206(d) (pay discrimination).  The 
majority of lawsuits against the Agency are based on an alleged violation of Title VII of the Civil 
Rights Act of 1964.  The trends for all pending complaints as well as any complaint filed within 
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the past five years are all depicted in various charts throughout this report and therefore will not 
be reiterated here. 
 
Part 6.  Budgetary Adjustments 
 
Section 5, Part 724.302(a)(8) requires agencies to report: 
 
For each fiscal year, any adjustment needed or made to the budget of the agency to comply with 
its Judgment Fund reimbursement obligation(s) incurred under 5 C.F.R. § 724.103.  
 
Response:  The Defense Information Systems Agency has not made or needed to make 
adjustments to its budget to comply with its Judgment Fund reimbursement obligation(s) 
incurred under 5 C.F.R. § 724.103. 
 
Part 7.  Training Plan 
 
Section 5, Part 724.302(a)(9) requires agencies to report: 
 
The agency's written plan developed under 5 C.F.R.§ 724.203(a) to train its employees. 
 
Response:   
 
DISA’s training plan encompasses a variety of training delivery platforms as follows:    
 

a.      We offer on-line training through the DISA e-Learning “Education on Demand” portal which is 
assessable through the Agency’s intranet site.  SkillSoft developed the No FEAR Act training, 
while the DISA on-line tracking system provides the e-learning delivery platform.  The training 
staff from the Manpower, Personnel, and Security reviewed and edited the No FEAR Act 
training prior to its release by SkillSoft.   

  
b.     We offer a myriad of training programs to the agency including EEO Collateral Duty Training to 

further assist EEO Collateral Duty Counselors when acting in that capacity.  Additionally, we 
provide awareness training to Supervisors, and EEO training to employees throughout DISA at 
our field sites around the world.  Diversity training is also provided as well as training “as 
requested” by any component of DISA.    

  
c.      We developed an in-house version of the No FEAR Act training to train new employees during 

new employee orientation sessions.  These documents are also housed permanently on the DISA 
training website.  This training is available to all employees at any time as initial training or as a 
refresher or reference.  

  
d.    We provide classroom training to new Supervisors on the provisions of the No FEAR Act.  

Additionally, EEO Program Administration Training is provided as requested and needed at 
DISA sites worldwide on an annual basis.  Remedial training is also provided to employees 
and/or supervisors if determined by the applicable sources.       
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Part 8.  Additional Information 
 
Additional Information 
 
For further information regarding the No FEAR Act regulations, refer to 5 CFR part 724, as well 
as the appropriate offices within DISA (e.g., EEO, MPS office, or Office of General Counsel).  
Additional information regarding Federal antidiscrimination, whistleblower protection and 
retaliation laws can be found at the EEOC Web site--http://www.eeoc.gov and the OSC Web site-
-http://www.osc.gov. 
 

DISA Office 
Phone 

Number 
(DSN 327) 

Website Email Address 

Office of Equal 
Employment 
Opportunity and Cultural 
Diversity (EEOCD) 

(301) 225-6458 http://www.disa.mil/main/eeo.html  

Office of General 
Counsel (GC) (301) 225-6111 http://www.disa.mil/main/gc.html Generalcounseldisa@disa.mil 

Office of Inspector 
General (IG) 

24 Hr Hotline: 
(301) 225-6236 
 
Main: 
(301) 225-
6219/6220 

http://www.disa.mil/mail/ig.html IG-Hotline@ncr.disa.mil 

Manpower, Personnel 
and Security (MPS) (301) 225-1330 http://www.disa.mil/main/mps.html  
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Appendix A 

DISA Director 
Vice Director 
Chief of Staff 
Senior Enlisted Advisor (SEA) 

Component Acquisition Executive 
Chief Financial Executive 
Chief Information Assurance Executive 
Chief Information Officer 
Chief Technology Officer 

Component Acquisition Executivehttp://www.disa.mil/about/offices/cae.html 
Chief Technology Office 
Command and Control Capabilities PEO 
GIG Enterprise Services PEO 
Mission Assurance and Network Operations PEO MA  
SATCOM, Teleport and Services PEO 
 
Strategic Business Units  

• GIG Enterprise Services Engineering Directorate  
• GIG Operations Directorate  
• Computing Services Directorate  
• Network Services Directorate  

 
Shared Service Units  

• Chief Financial Executive  
• Manpower, Personnel, and Security Directorate  
• Procurement Directorate/Defense Information Technology Contracting Organization  
• Chief Information Officer  
• Strategic Planning and Information Directorate  

 
Special Mission  

• White House Communications Agency  
• White House Situation Support Staff  
• Defense Spectrum Organization  

o Global Electromagnetic Spectrum Information System Program Management 
Office  

o Joint Spectrum Center  
o Strategic Planning Office  

http://www.disa.mil/about/leaders/index.html�
http://www.disa.mil/about/leaders/vicedirector.html�
http://www.disa.mil/about/offices/cos.html�
http://www.disa.mil/about/offices/sea.html�
http://www.disa.mil/about/offices/cae.html�
http://www.disa.mil/about/offices/cfe.html�
http://www.disa.mil/services/index.html?panel=4#A_Services�
http://www.disa.mil/cio/index.html�
http://www.disa.mil/cto/index.html�
http://www.disa.mil/about/offices/cae.html�
http://www.disa.mil/about/offices/cae.html�
http://www.disa.mil/cto/index.html�
http://www.disa.mil/peoc2c/index.html�
http://www.disa.mil/peoges/index.html�
http://www.disa.mil/peo-ma/index.html�
http://www.disa.mil/satcom/index.html�
http://www.disa.mil/ge/index.html�
http://www.disa.mil/go/index.html�
http://www.disa.mil/about/offices/csd.html�
http://www.disa.mil/ns/index.html�
http://www.disa.mil/about/offices/cfe.html�
http://www.disa.mil/mps/index.html�
http://www.disa.mil/about/offices/ditco.html�
http://www.disa.mil/cio/index.html�
http://www.disa.mil/spi/index.html�
http://www.disa.mil/whca/index.html�
http://www.disa.mil/dso/index.html�
http://www.disa.mil/dso/gemsis.html�
http://www.disa.mil/dso/gemsis.html�
http://www.disa.mil/jsc/index.html�
http://www.disa.mil/dso/spo/index.html�
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Special Advisors  

• Congressional Affairs  
• Foreign Affairs  
• Inspector General  
• EEO & Cultural Diversity (EEOCD)  
• General Counsel  
• NSA/CSS Representative to DISA  
• Office of Small Business Programs (OSBP)  
• Test & Evaluation Management Center (TEMC)  
• Reserve Forces  
• Joint Interoperability and Test Command (JITC)  

 
Combatant Command Field Offices  

• DISA AFRICOM  
• DISA CENT  
• DISA CONUS  
• DISA EUROPE  
• DISA JFCOM  
• DISA NORTHCOM  
• DISA PACIFIC  
• DISA SOCOM  
• DISA USARE  
• DISA SOUTHCOM  
• DISA STRATCOM  
• DISA TRANSCOM  

 

 

 
 
 
 
 
 
 
 
 
 
 
 

http://www.disa.mil/about/offices/ig.html�
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Appendix B (Organizational Chart) 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Command Cell
Col R. Douglas, USAF
Ofc: (703) 882-0147

Capabilities Center
Mr. J. Showers 

Ofc: (703) 882-0339

LEVEL  II

Chief Financial 
Executive/Comptroller

Mr. J. Sones
Ms. S. Sims

Ofc:  (703) 681-1999
Fax:  (703) 681-0391

General Funds Division
Ms. D. Ramseur

Ofc: (703) 681-0321

Accounting Compliance Division
Ms. B. Crawford

Ofc: (614) 692-0688 DSN:850

Analysis, Interagency Agreements 
& Acquisition Support Division

 Mr. R. Williams
Ofc: (703) 681-1333

Working Capital Fund Division
Ms. M. Doyle

Ofc: (703) 681-0257

DISA HQs Financial Mgmt Division
Mr. J. Hittle

Ofc: (703) 681-1341

BPR/Financial Systems Division
Ms. B. Springfield (Acting) 

Ofc: (703) 681-0211

DC1

DC2

DC3

DC4

DC6

DC7

CFE

DWCF Financial Operations
 Division

Mr. E. Dillon
Ofc: (618) 229-9201, DSN: 779

DC8

Shared Services Units

Special Advisor

Strategic Business Units

Network Services 
Directorate
Ms. C. Moran

Mr. W. Brougham
Col P. Gooley, USAF
Ofc:  (703)  882-0018
Fax:  (703)  882-2884 NS

Defense Enterprise Computing 
Center (DECC)  Ogden

Hill AFB, Ogden, UT
Mr. C. Read

Ofc:  (801) 605-7000

Defense Enterprise Computing 
Center (DECC) St. Louis

St. Louis, MO
Mr. W. Wells 

Ofc: (314) 260-0001

Defense Enterprise Computing 
Center (DECC) Mechanicsburg

Mechanicsburg, PA
CAPT C. Herrick 

Ofc: (717) 605-3511

Defense Enterprise Computing 
Center (DECC)  Columbus

Columbus, OH
Mr. R. Reed 

 Ofc: (614) 692-4433

Defense Enterprise Computing 
Center (DECC)  Pacific

Pearl Harbor, HI 
Mr. R. Bade

Ofc: (808) 473-2020 ext. 200

Defense Enterprise 
Computing Center (DECC)

San Antonio
San Antonio, TX

Mr. D. Zimmerman
Ofc: (210) 925-7107

Processing Element
(PE) Dayton
Mr. D. Pfister 

Ofc: (937) 257-2072

Processing Element
(PE) Warner Robins

Mr. D. Bieker
Ofc: (478) 926-8021

Processing Element
(PE) Huntsville

Mr. P. Johnson (Acting) 
Ofc: (256) 876-0047

DISA 
Enterprise 
Computing 

Centers 

Operations Directorate 
Mr. L. Huffman
Ms. C. Murphy

CAPT E. Costello, USN
 Ofc: (301) 225-3000

GO Home Team
Mr. B. Stephenson

Ofc: (301) 225-3030

Human Resources
Division 

Ms. H. Stewart
Ofc: (301) 225-3065 GO1

 Plans, Concepts, and 
Integration Division

Mr. W. Ritchie
Ofc: (301) 225-3277 GO5

 Gateway/SATCOM Operations 
Division 

Ms. T. Wilkes
Ofc: (301) 225-3292

GO

GO6

DCH1

Test and Evaluation 
Executive

Dr. S. Hutchison
Ms. L. Overstreet

Ofc: (703) 882-0263
 Fax: (703) 882-2815 

TEO

Combatant Commands and Field Offices
(All Report to Operations)

Component Acquisition 
Executive

 Mr. Montemarano
Ms. R. Harris

Mr. A. Schenck
Ofc: (703) 882-2500
 Fax: (703) 882-3365

CAE

Business Operations
Mr. G. Coker

Ofc: (703) 882-1223

 Manpower, Personnel,  & 
Security Directorate

Mr. J. Penkoske
COL J. Boyer, USA

Ofc:  (301) 225-1330

Civilian Personnel Division
Mr. B. Keeler 

Ofc: (301) 225-1236

Military Personnel Division
Mr. A. Glover

Ofc: (301) 225-1390    

Manpower & Personnel Systems 
Support Division

Mr. W. McAlpin
Ofc: (301) 225-1388      

Professional Development & Visual 
Info Svcs Division 

Dr. P. Clay
Ofc: (301) 225-1292

Security Division
Mr. T. Sullivan

Ofc: (301) 225-1239

Facilities and Property Management 
Division

Mr. P. Booze
Ofc: (301) 225-1320

MPS

MP1

MP2

MP4

MP5

MP6

MP7

BRAC-Transition Office
Mr. D. Bullock

Ofc:( 703) 607-4379
MPB

Defense Spectrum 
Organization

Mr. S. Timerman
Mr. R. Desalvo

Ofc: (703) 325-2567
Fax: (703) 325-2615

DSO
Strategic Planning Office

Mr. S. Molina
Ofc; (703) 325-0435
Fax; (703) 325-2615

OS1

Joint Spectrum Center
Annapolis, MD

COL J. Hickey, USA
CDR J. Lamont, USN
Ofc: (410) 293-2456

DSN: 281-2456
Fax: (410) 293-9809

OS4

Procurement  
Directorate/DITCO

Ms. K. Miller
Mr. S. Stewart (Acting)
Ofc:  (703) 681-2270
 Fax:  (703) 681-1689                                     

Technical Director 
Mr. S. Stewart

Ofc: (703) 681-0381

DITCO-SCOTT
Scott AFB, IL

Mr. C.  Boone
Ofc: (618) 229-9100

Business Operations
Mr. J. Sweitzer 

Ofc: (703) 681-0207

DITCO-PACIFIC
Pearl Harbor, HI

Lt. Col C. Lowe, USAF
Ofc: (808) 472-0289

DITCO-EUROPE
Sembach AFB, GE

Lt Col F. Rosas, USAF
DSN:  (314) 496-7277

DITCO-NCR
Mr. L. Long 

Ofc: (301) 677-6327                                 

PL8

PLD

PLA

Contract Planning 
Ms. J. Augustine

Ofc: (301) 677-6189                     PL4

PL1

PL5

PL6

PL7

-
Policy, Quality Assurance

and Procedures 
Ms. C. Thompson

Ofc: (301) 677-6183 PL2

Testing Home Team
Mr. J. Hitchcock

Ofc: (520) 533-8351
DSN:879 DCH4

 Computing Services 
Directorate
Mr. A. Rivera
Mr. A. Lewis

Mr. P. Hallowell
Ofc:  (703) 681-2243
Fax:  (703) 681-3245        CD

Nat’l Leadership Cmd Cap Cntr
Mr. J. Ogren

Ofc: (703) 601-6433

Service Delivery Division 
Mr. M. Hinton

Ofc: (703) 882-1535

NS6

NSB

GS4E

GS43B

GS4BGS4M

GS4K

Customer Srvc Division
Ms. M. Buck

Ofc: (703) 882-2100 NS7

Engineering Center
Mr. P. Filios

Ofc: (703) 882-2054

NSE

COMSATCOM Center
COL M. Nasar, USA 
Ofc: (703) 882-0589

NSN

DISN Program Office
Mr. J. Travis

Ofc: (703) 882-0390

NS7

NS2

Technical Director
Mr. R. Tanaka

Ofc: (301) 225-3013 GOTD

Business Management Office
Mr. J. Ennema

Ofc; (410) 293-2356
Fax; (410) 293-3113

OS2

GEMSIS PMO
Ms. D. Cave

Mr. W. Blanding
Ofc; (410) 293-9917
Fax; (410) 293-9915

OS3

Defense Enterprise Computing 
Center (DECC) Oklahoma City

Oklahoma City, OK
Mr. A. Purvis

Ofc:  (405) 739-2516     

Defense Enterprise Computing 
Center (DECC)  Europe

Vaihingen, GE
Mr. B. Shortnacy

DSN:  (314) 434-5067

Defense Enterprise Computing
Center (DECC) Montgomery

Montgomery, AL
Mr. D. Dingler (Acting) 
Ofc: (334) 416-5583

Processing Element 
(PE) Chambersburg

Ms. J. Orth  
Ofc: (717) 267-5637

GS4E

CDE CDK CDO CDT CDA

CDM CDB CDC CDP

CD3B CD3T CD3W CD3H

Acq Prgm Situational 
Awareness Office 

Ms. A. LaPlume
Ofc: (703) 882-2584

Center for Acquisition 
Excellence

Ms. L. Martin
Ofc: (703) 882-1552

Life Cycle 
Logistics Office

Mr. A. Lister
Ofc: (703) 681-7965

AT1 AT3AT2 AT5

Svc, Agency, & Int’l         
Engagement Office

Mr. F. James
Ofc: (703) 607-6629

Director’s Group
Lt Col F. Ferares, USMC 

Ofc: (703) 607-6050

Corporate Planning & Mission 
Integration Division

Mr. T. Ainsworth
Ofc: (703) 607-6234

SIB

SIC

SI3

Strategy and Policy Division
Mr. D. Schauer

Ofc: (703) 607-6784 SI1

Executive Response Office
Ms. L. Brinkley

Ofc: (703) 607-7473 SIA

 Strategic Planning and 
Information Directorate

Ms. P. Atkins
Mr. T. Ainsworth

Col W. Stevenson, USAF
Ofc:  (703) 607-6704
Fax:  (703) 607-4770                            

Corporate Communications 
Division

Ms. I. Ivone
Ofc: (703) 607-6260 SI2

SPI

Joint Interoperability Test Cmd
(JITC)

 COL J. Puett, III, USA
Mr. G. Brock

Ofc: (520) 538-5000
DSN: 879-5000

Fax: (520)  538-0100
JITC

Communications Center 
Mr. T. Shannon

Ofc: (703) 882-0116 NS1

Policy and Compliance Division
Ms. J. Harvey

Ofc: (703) 681-2315

Business Management Division
Ms. P. Flood

Ofc: (703) 607-6267

Enterprise Architecture, Process 
and Porfolio Mgmt Division

Ms. J. Lewis
Ofc: (703) 681-2081

CI1

CI2

CI5
Information and Knowledge 

Management Divsion
Mr. J. McSweeney

Ofc: (703) 681-2408 CI6
DISA Information Systems Center

Mr. R. Mauldin
Ofc: (703) 607-6551 CI7

Information Assurance Division
Ms. A. Miller

Ofc: (703) 681-4313 CI3

Office of the Technical Director
Mr. J. Jones

Ofc: (703) 681-2404 CIA

 Chief Information Officer
Mr. H. Sienkiewicz

Mr. N. Maenle
Lt Col E. Hamby, USAF

Ofc:  (703) 681-2087
Fax:  (703) 607-4770                            

Office of Business Systems 
Executive

Mr. J. Aragon
Ofc: (703) 602-8615 CI4

CIO

 DISA Command Center 
COL R. Stimeare, USA

Ofc: (301) 225-3532
GO3

Acquisition and Facilities 
Division 

Mr. J. Stoklosa
Ofc: (301) 225-3004 GO7

DISA AFRICOM
Stuutgat, GE

COL M. Childers, USA
Mr. C. Peters

Ofc : (314) 434-5190
DSN 314-434
Fax: 421-2321 

AF

DISA PACIFIC
Wheeler AAF, HI
Ford Island, HI

Col K. Simon, USMC
Mr. B. Morgan

DSN: (315) 472-0051
DSN: (315) 456-2786
Fax: (315) 472-1917

PC

Joint Staff 
Support Center

Pentagon

Col J.Schleifer, USAF
Ms. L. Collins

Ofc : (703) 695-2222 
DSN: 312-225-2222
Fax:  (703) 693-7724 

JC

DISA JFCOM
Norfolk, VA

COL M. Hynes, USA
Mr. H. Walsh

 Ofc: (757) 836-5147
DSN:  836-5147

Fax: (757) 836-5146                     
JM

DISA TRANSCOM
Scott AFB, IL

Col J. Gullett, USAF
Ms. A. Black

Ofc: (618) 229-1841
DSN:  779-1841

Fax: (618) 256-1591                                
TC

DISA EUROPE
Stuttgart, GE

 COL E. Bierden, USA
   Mr. R. Carpenter

    DSN: 314-434-5190

Fax: 011-49-7116808476 

                              EU

DISA STRATCOM
Offutt AFB, NE

Col L. Harkey, USAF
Ms. A. Jordan

Ofc: (402) 294-5761
DSN:  271-5761

Fax: (402) 294-5798

ST

DISA CONUS
Scott AFB, IL

COL R. Taylor, USA
Mr. D. Rowe

Ofc: (618) 220-8801
DSN: 770-8801

Fax: (618) 220-9888

RN

DISA SOUTHCOM
Miami, FL

COL K. Carden, USA
Mr. C. Conaway

Ofc: (305) 437-1666
DSN:  567-1666

Fax: (305) 437-1878                           
SC

DISA SOCOM
MacDill AFB, FL

CAPT G.A. Slevin, USN
Mr. J. Lambert

Ofc:  (813) 826-2086
DSN:  299-2086

Fax: (813) 826-2539                          
SO

DISA CENTCOM
MacDill AFB, FL

COL R. Carter, USA
Mr. S. Shafer

Ofc: (813) 827-6403
DSN: 651-6403

Fax: (813) 827-6871

CS

DISA CYBERCOM
Ft. Meade, MD

COL L. Moroney, USA
Mr. J. Grow

Ofc : (443) 645-4903
DSN 685-4925

Fax: 443-654-4841 

CY

DISA NORTHCOM
Peterson AFB, CO

Col H. Rieping, USAF
Mr. J. Buder

Ofc: (719) 554-3800
DSN:  692-3800

Fax: (719) 554-9741

NO

DISA IT Service Mngmt& Process 
Improvement
Mr. D. Jaehnig

Ofc: (703) 681-6111
CI8

Field Security 
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Ofc: (703) 681-2616
EE2
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Mr. B. Watkins

Ofc: (703) 681-2593
EE1

Enterprise Engineering 
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Mr. G. Doyle 

Col D. Hartle, USAF 
Ofc: (703) 681-2568
Fax: (703) 681-2721

EE
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NSE

NS Home Team
Mr. C. Heinbach
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Ofc: (703) 882-0088 NS8
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PEO-GES

Mr. D. Bennett
        Ms J. Mintz

Col J. Starling, USAF
DCTO: Mr. J. Wilmer
Ofc: (703) 882-1000
Fax: (703) 882-2940

PEO Support Division 
Ms. T. Daul

Ofc: (703) 882-0747
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DCTO: Mr. D. Gardner
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Ofc: (703) 882-1537
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Ms. A. Kim

Ofc: (703) 882-2593
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Mr. F. Kopf

Ofc: (703) 882-2399
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Ofc: (703) 882-1928
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Dir: Mr. B. Bennett
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DCTO: Mr. B. Bennett
Ocf: (703) 882-0072
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Ms. L. Knight

Ofc: (703) 882-2268
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Mr. P. Flaherty

Ofc: (703) 882-0752

Chief Engineer
Mr. S. Mittal

Ofc: (703) 882-0893
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Bryan Randall
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Program Support Office
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DCH32
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CC1

CC Home Team
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nkFICE OF THE UNDER SECRETARY OF DEFENSE fr 4000 DEFENSE PENTAGON 
WASHINGTON, D.C. 20301-4000 

MAR 2 9 2011 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Ms. Berrien: 

I 
a-

1J 
I;-.? 

D 
(.11 

Enclosed please find a compilation of Fiscal Year 2010 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management (OPM) at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

, We did not receive a report from the Department of the Army and will submit that 
compop.ent's report to you under separate cover as soon as possible. 

\ 

If you have any questions about this submission or require more information, please 
contact Ms. Marilee Perkal at 703.571.9337 or at marilee.perkal@osd.mil. 

• 

Enclosure: 
As stated 

Sincerely, 

arrett, CAPT, USN 
Deputy Director 
Office of Diversity Management and 

Equal Opportunity 
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Component:   
 

• Army & Air Force Exchange Service (AAFES) 
• Army (ARMY) 
• Business Transformation Agency (BTA) 
• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DFAS) 
• Defense Human Resources Activity (DHRA) 
• Defense Intelligence Agency (DIA) 
• Defense Information Systems Agency (DISA) 
• Defense Logistics Agency (DLA) 
• Defense Media Activity (DMA) 
• Department of Defense Education Activity (DoDEA) 
• Department of Defense Inspector General (DoDIG) 
• Defense Security Service (DSS) 
• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
• Missile Defense Agency (MDA) 
• National Geospatial-Intelligence Agency (NGA) 
• National Security Agency (NSA) 
• TRICARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services University of the Health Sciences (USUHS) 
• Washington Headquarters Services (WHS) 

 

 
 
 

DIROBIN
Highlight



 
 

 
 

 
 

 
Notification and Federal Employee 

Anti-discrimination and Retaliation Act of 2002 
 

Annual Report to Congress 
Fiscal Year 2010 

(October 1, 2009 – September 30, 2010) 

 

 
America’s Combat Logistics Support Agency 

 
Warfighter Support Enhancement   Stewardship Excellence  Workforce Development 

 
 

Alan S. Thompson, Vice Admiral, SC, USN 
Director, Defense Logistics Agency 



 
 

 
 

TABLE OF CONTENTS 

 
 
I. Executive Summary 

II. Introduction 
 
III. Background 
 
IV. Data - Reporting Obligations  

 

Appendix A Instruct ion - Maintaining Discipl ine  
  

 

 

 

 

 

 

 

 

 

 

 

 
 

 

 
 

 

 

 



 
 

 
 

 

I. Executive Summary 
 

 
 
This is the Defense Logistics Agency’s (DLA) annual Report to Congress in support of 
the Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002, 
which is commonly referred to as the No FEAR Act.  The No FEAR Act is intended to 
reduce the incidence of workplace discrimination within the Federal government by 
making agencies and departments more accountable. 
 
The Fiscal Year (FY) 2010 DLA report provides: 

 the number of cases that were filed in Federal court that resulted in judgments, 
awards, or compromise settlements;  

 the status or disposition of those cases;  
 money required to be reimbursed;  
 the number of employees disciplined for discrimination, retaliation, harassment, 

or other infractions of a provision of law cited in Section 201(c) of the No FEAR 
Act; and  

 an analysis of trends, causation, and practical knowledge gained through 
experience.   

 
There were three cases filed in Federal court in FY 2010, which included allegations 
based on the Civil Rights Act of 1964 (Title VII).  One case is pending and two cases 
were resolved.    None of the cases resulted in payments from the Judgment Fund.  The 
DLA did not discipline any employees.  
 
There were 122 administrative complaints filed against DLA during FY 20101.   In FY 
2009, there were 115 administrative complaints filed.  There was a net change of 6 
percent from FY 2009 to FY 2010 in the number of complaints filed.  The greatest 
number of cases filed claimed violation of Title VII.  Cases claiming violations under the 
Age Discrimination in Employment Act of 1967 (ADEA) and the Rehabilitation Act came 
in second and third, respectively.   
 
There were two findings of discrimination.  One finding was made by the U.S. Equal 
Employment Opportunity Commission (EEOC) at hearing and involved a violation of Title 
VII.  The issue was harassment (non-sexual).  The other finding was made without a 
hearing and involved a violation of the Rehabilitation Act.  The issue was reasonable 
accommodation.   
 
DLA provides training on the No FEAR Act and Alternative Dispute Resolution (ADR) to 
its workforce. 
 
 

 
 
 

                                                 
1 The 122 complaints were filed by 112 individuals. 



 
 

 
 

 
 
 
II. Introduction 
 
The No FEAR Act requires Federal agencies to submit annual reports not later than 180 
days after the end of each fiscal year to the Speaker of the House of Representatives, 
the President pro tempore of the Senate, the Committee on Governmental Affairs of the 
Senate, the Committee on Government Reform of the House of Representatives, each 
committee of Congress with jurisdiction relating to the agency, the Attorney General, and 
the EEOC.  Additionally, the U.S. Office of Personnel Management’s (OPM) final 
regulation, Title 5 U.S. Code of Federal Regulations (CFR) Part 724, Implementation of 
Title II of the Notification and Federal Employee Antidiscrimination and Retaliation (No 
FEAR) Act of 2002 – Reporting and Best Practices issued December 28, 2006, requires 
that OPM also receive a copy of the report.  The DLA’s submission is in accordance with 
these reporting requirements. 
 

III. Background 
 
The DLA is the U.S. Department of Defense (DoD) Combat Logistics Support Agency.  
The DLA Director reports to the Undersecretary of Defense for Acquisition, Technology 
and Logistics through the Deputy Under Secretary of Defense, Logistics and Materiel 
Readiness.  DLA’s mission is to provide effective and efficient worldwide support to 
America’s warfighters and our other customers.  Our vision is warfighter–focused, 
globally responsive, fiscally responsible supply chain leadership.  
  
The DLA Equal Employment Opportunity (EEO) Office ensures Agency compliance with 
the laws, regulations, policies, and guidance that prohibit discrimination in the Federal 
workplace based on race, color, national origin, religion, gender, age, disability, or reprisal.  
The DLA EEO Manager monitors the DLA Field Activity EEO Offices’2 complaint processing 
activities.  She also issues and provides guidance and leadership on EEO policy to DLA 
managers and supervisors implementing EEO law and higher-level EEO directives, such as 
the annual U.S. Equal Employment Opportunity Commission (EEOC), Management 
Directive (MD) 715 Report.   
 
The DLA Field Activity EEO Managers are responsible for resolving complaints at the 
lowest level possible; processing EEO pre-complaints and formal complaints of 
discrimination, in accordance with applicable Federal EEO laws and regulations; and 
providing training on EEO-related subjects such as Alternative Dispute Resolution.  In 
addition, they develop local MD-715 reports and execute related planned activities.  

 
IV. Data – Reporting Obligations 
 
The following information is provided in accordance with OPM’s final regulation, Title 5 
U.S. Code of Federal Regulations (CFR) Part 724, Implementation of Title II of the No 
FEAR Act of 2002 – Reporting and Best Practices. 
 

                                                 
2 The DLA Field Activity EEO Offices are located at DLA Aviation; DLA Distribution; DLA Disposition 
Services; DLA Troop Support; DLA Logistics Information Service; DLA Land and Maritime; and the DLA 
Headquarters EEO Operations Division.  



 
 

 
 

Subpart C - Annual Report  
 
§724.301 Purpose and Scope:  This subpart implements Title II of the Notification and 
Federal Employee Antidiscrimination and Retaliation Act of 2002 in regard to Federal 
agencies’ obligation to report on specific topics concerning Federal Antidiscrimination 
Laws and Whistleblower Protection Laws that are applicable to their employees, former 
employees, and applicants for Federal employment. 
 
§724.302   Reporting Obligations:  Each agency must report no later than 180 
calendar days after the end of each fiscal year the following: 
 
  
(a)(1)  Number of Cases in Federal Court, Pending or Resolved during FY 2010, 
Arising under the Various Antidiscrimination Laws and Whistleblower Protection 
Laws Listed in the No FEAR Act. 
 

 There were three (3) cases filed in Federal court in FY 2010 claiming violations of 
Title VII.  Of the three cases, one (1) is pending in Federal court and two (2) were 
settled.  

 
 
(a)(2)(i)  Status or Disposition of Federal Court Cases  
 

 In FY 2010, no decisions were received on pending Federal court cases. 
 

(a)(2)(ii)  Amount Required to be Reimbursed to the Judgment Fund by the 
Agency in Federal Court Cases  
 

 There were no reimbursements to the Judgment Fund in FY 2010.  
 

 
(a)(2)(iiI)  Amount of Reimbursement to the Judgment Fund for Attorney’s 
Feeds in Federal Court Cases  
 

 There was no reimbursement to the Judgment Fund for attorney fees. 
 
 
(a)(3)  Number of Employees Disciplined in Connection with Federal Court Cases 
and Specific Nature of the Disciplinary Actions Taken, Separated by the 
Provision(s) of Law Involved. 
 

 No disciplinary action(s) were taken in connection with pending or resolved 
Federal Court cases.     
 

 
(a)(4)  Final Fiscal Year-End Data - Discrimination Complaints: 
 
The final year-end data posted on DLA’s web site pursuant to title 29 of the Code of 
Federal Regulations (implementing section 301(c)(1)(B) of the No FEAR Act) can be 
found at  http://www.dla.mil/do/NO%20FEAR/NoFearReportFourthQuarter2010.pdf 
 



 
 

 
 

 Formal Complaint Processing:  Formal complaint activity has increased slightly 
over the last three fiscal years.  During FY 2010, there were 122 formal EEO 
complaints of discrimination filed.  This is a net change of 6 percent in formal 
complaint activity compared to FY 2009 when 115 formal complaints were filed 
and a net change of 24 percent compared to FY 2008 when 98 formal complaints 
were filed.   

 
 Bases of Complaints:  During FY 2010, the top five bases for complaints were 

race (54); reprisal (50); age (41); sex (40); and disability (36).    
 

 Issues:  The top five issues for discrimination complaints during FY 2010 were 
harassment - non-sexual (39); promotions/non-selection (31); terms/conditions of 
employment (13); appointment/hire (12); and reasonable accommodation (11). 
 

 Findings:  During FY 2010, there were two findings of discrimination; one made by 
the EEOC at hearing (reprisal – non-sexual harassment), and one without a 
hearing (disability – reasonable accommodation).     
 

 
(a)(5)  Number of Employees Disciplined in Accordance with Agency Policy and 
Specific Nature: 
 

 In FY 2010, no disciplinary actions were taken in accordance with Agency policy 
related to No FEAR and Whistleblower Protection laws or for conduct that 
constitutes another prohibited personnel practice in violation of these laws.   

 
 
(a)(6)  Description of Agency’s Policy for Taking Disciplinary Action: 
 

 The DLA Director issued an EEO policy statement, dated January 17, 2010, that 
reinforces DLA’s commitment to the establishment of a workplace free of 
discriminatory practices, policies, and harassment. The policy states that “all 
managers, supervisors, and employees are prohibited from retaliating against 
any person because that person opposed a practice made unlawful by relevant 
employment discrimination laws or participated in any stage of the EEO process.  
Managers and supervisors who discriminate or retaliate are subject to discipline.”  
See  http: www.dla.mil/do/Policy%20Statements/EEOPolicyStatement2010.pdf 

 
 On January 5, 2009, the DLA Director issued a Prevention of Sexual Harassment 

policy statement, which states “DLA has a ‘Zero Tolerance’ policy for sexual 
harassment that will be strictly enforced.  Generally harassment is any unwelcome, 
hostile, or offensive conduct taken on the basis of race, color, sex, sexual orientation, 
religion, national origin, age, disability, or reprisal that interferes with an individual’s 
performance or creates an intimidating, hostile, or offensive environment… 
Management is responsible for ensuring the workplace is free of harassment.” See 
http://www.dla.mil/do/Policy%20Statements/2009%20Prevention%20of%20Sexual%20
Harassment%20Policy%20Letter%20draft%20with%20picture%20Block%20Signature.
pdf 
 

 DLA Instruction - Maintaining Discipline dated September 15, 2009. 
 (Appendix A) 
 



 
 

 
 

 
(a)(7)  Analysis of Information Provided in paragraph (a)(1) through (6) in conjunction 
with data provided to the EEOC in compliance with 29 CFR Part 1614 subpart F- 
Matters of General Applicability:  
 

 (i) Examination of Trends:  The number of Federal court cases has declined 
since FY 2009.  The number of administrative cases filed with DLA has increased 
between FY 2005 [66 complaints] and FY 2010 [122 complaints] which is a net 
change of 85 percent.  There was an increase of seven (7) complaints [a net 
change of 6%] between FY 2009 and FY 2010.  In FY 2009 and FY 2010, the top 
three bases were reprisal, age, and race.  Individuals filing complaints in FY 2009 
and FY 2010 raised the same issues: harassment (non-sexual), promotion/non-
selection, and disciplinary actions, respectively.   

 (ii)  Causal Analysis: In FY 2010, there were 112 complainants who filed 122 
complaints at DLA.  No significant trends were identified.  Less than one percent 
(.48%) of the DLA workforce (25,119) filed complaints of discrimination.  This is 
not statistically significant to establish any causal relationship with the worforce-
at-large.  

 (iii) Practical knowledge gained through experience: In FY 2010, DLA 
administered the Denison Culture/Climate Survey to the workforce.  Over 25,000 
surveys were sent out and more than 18,000 of the agency’s employees 
responded; a 68% response rate, approximately.  Overall, the results indicated 
DLA’s corporate culture and climate were improving.   The things that we are 
doing to affect culture and climate, which affects mission performance, are on the 
right track. The Agency continues to use the results at the directorate or field 
activity level to improve the cultural and climate at DLA and will compare the FY 
2010 survey results to the FY 2011 results as one indicator of success.   

 (iv)  Actions Planned or Taken to Improve Complaint or Civil Rights 
Programs of the Agency with the Goal of Eliminating Discrimination and 
Retaliation in the Workplace:   

1. FY 2010 462 Report:  The FY 2010 EEOC Annual Statistical Report of 
Discrimination Complaints, (commonly called the 462 Report) shows the 
Agency needs to revise its approach to offering Alternative Dispute 
Resolution (ADR) to complainants at the informal or pre-complaint stage 
of the complaint process.  During FY 2011, new ADR training for 
employees, supervisors, managers and EEO staff members will be 
developed; ADR publicity updated, and a plan of action with milestones to 
accomplish and execute both will be established.   

2. Reasonable Accommodation Procedures: New Reasonable 
Accommodation Procedures were institutionalized at DLA in September 
2009.  Computer based reasonable accommodation training is being 
finalized and coordinated with the DLA Training Center (DTC) and will be 
a mandatory requirement for all DLA supervisors/managers and optional 
for employees.  Training will be executed in FY 2011 through the DLA 
Human Resources’ Learning Management System (LMS).   

3. Staff Assistance Visits (SAV): The DLA EEO office established a SAV 
checklist modeled after the MD-715 Part G Form checklist.  Two of the six 



 
 

 
 

EEO offices received staff assistance visits during FY 2010.  Two more 
visits will be conducted in FY 2011 then two more during FY 2012 
depending on the availability of funds.  During a SAV, the quality of pre-
complaint and formal complaint processing is reviewed to include 
ensuring all complaint compliance measures are observed/followed as 
prescribed in 29 C.F.R. 1614, and Management Directive-110, and DLA 
standards.  The effective use of Alternative Dispute Resolution is also 
reviewed.     

 
4. Training:  EEO-related training has been or will be placed in DLA’s 

Learning Management Service (LMS).  The goal is to have 100 percent of 
the targeted workforce trained as required or appropriate.  Within 90 days 
of being appointed, new employees will receive notice of the mandatory 
EEO training they must take within a year.  EEO-related training includes 
but is not limited to No FEAR Act; Alternative Dispute Resolution; 
Prevention of Sexual Harassment; and Reasonable Accommodation.   
 
 

(a)(8)  Adjustment to Agency Budget – Judgment Fund Reimbursement 
 

 No adjustments were made to the Agency’s budget because of a reimbursement 
to the Judgment Fund. 

 
 
(a)(9)  Federal No FEAR Act Training Requirements   
 

 Approximately 94.2% of the DLA workforce completed the bi-annual No FEAR 
Act computer based training during FY 2009 through the DLA Learning 
Management System (LMS).   
 

 In FY 2010, 51% (1,754 employees) of new DLA employees were trained on the 
No FEAR Act through the LMS within 90 days of their appointment.   
 

 No FEAR Act training was revised in FY 2011 to reflect changes in related laws.  
The bi-annual mandatory training requirement for the entire workforce began 
during 2nd quarter, FY 2011 and will end September 30, 2011.   

 
 
 
 
 
 



 
 

 
 

APPENDIX A 
 

DEFENSE LOGISTICS AGENCY 
 

INSTRUCTION – MAINTAINING DISCIPLINE 



Defense Logistics Agency Instruction 

Maintaining Discipline 
  
References:  Refer to Enclosure 1. 
  
1.  PURPOSE.  This Instruction establishes policies and procedures by which Defense Logistics Agency 
(DLA) will maintain discipline of its civilian employees through good supervision and personnel 
management practices, resulting in motivated employees who conform to acceptable standards of 
conduct. Our customers will benefit by being serviced by employees who are self-disciplined and 
sustained by a firm and just leadership that practices fair and equitable treatment of all employees. 
 
2.  APPLICABILITY.  This Instruction applies to all competitive and excepted service employees of 
Headquarters DLA and DLA Primary Level Field Activities (PLFA) and all other Federal activities 
serviced by a DLA Human Resources Center (DHRC) according to the terms of the applicable servicing 
support agreement. This Instruction does not cover Senior Executive Service members. Separation of 
probationary employees or employees serving a trial period is not covered by this Instruction. If there is 
an applicable bargaining unit agreement, and a conflict arises between this Instruction and the 
agreement, the provisions of the agreement prevail. 
  
3.  POLICY.  It is DLA policy that supervisory and management officials initiate disciplinary action for 
just cause that will promote the efficiency of the Service. No action shall be initiated until an 
investigation of the facts and circumstances has been made. Where an offense is minor and correction 
can be accomplished through counseling, closer supervision, or an informal disciplinary measure, formal 
disciplinary action need not be taken. 
 
4.  RESPONSIBILITIES.   
  

a.         The Director, Human Resources, will provide broad policy guidance on employee 
conduct and disciplinary matters. 

  
b.         The servicing DHRC staff will provide technical advice and guidance on employee 

conduct and disciplinary matters. 
         

c.         The Heads of the DLA PLFA and all other Federal activities serviced by a DHRC will 
implement this Instruction and assure that supervisors are familiar with the requirements and can 
properly carry out their responsibilities as outlined in this Instruction. 

  
d.         The servicing team of the appropriate DHRC is responsible for advising and guiding 

management in disciplinary matters. The team must also ensure that management informs employees 
against whom disciplinary actions have been proposed or taken of such matters as the right to reply, use 
of a reasonable amount of official time to prepare and present a reply, and the appropriate appeal or 
grievance rights. 
 

e.         The authority to initiate disciplinary action should be delegated to the lowest practical 
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level of supervision consistent with good management. Normally, this authority will be placed at 
the first level of supervision where the full range of personnel management responsibility is exercised.   

  
f.          Final decisions to suspend, to demote, or to remove an employee will normally be made 

by a supervisor one or more levels higher than the supervisor who proposed the action. The supervisor 
will work with the servicing DHRC, Employee and Labor Relations staff, to construct the action. The 
charges, specifications, determination as to how the proposed penalty was derived (analysis of the 
Douglas factors, see Enclosure 2, section 3h(2)) and the employee’s rights will be detailed in the 
proposal notice (see Enclosure 2, sections 3c(2), 3c(3), and 3c(5)). The employee may reply to the 
deciding official who is named in the proposal notice (see Enclosure 2, section 3c(3)).  After the reply 
period has expired, the deciding official will provide a written decision letter to the employee. If 
applicable, the deciding official’s decision letter will detail the employee’s grievance or appeal rights 
(see Enclosure 2, section 3c(9)). 
  
  
5.  PROCEDURES.    See Enclosure 2.  A flowchart is included at Enclosure 4 
  
  
6.  EFFECTIVE DATE.  September 15, 2009. 
  
  
ENCLOSURE(S)        
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Enclosure 1 
References 

  
1.         5 U.S.C. Chapter 75,  Adverse Actions 
2.         5 CFR 752, Adverse Actions 
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Enclosure 2 
Procedures 

  
  
1.         General 
  

a.         When misconduct occurs for which disciplinary action is appropriate, all of the pertinent 
facts and circumstances of the situation, including the employee's account of the matter, should be 
carefully investigated.   

 
b.         Disciplinary actions should be initiated as soon as feasible after the facts and 

circumstances of the offense have been investigated and such investigation indicates that an action is 
appropriate.  If there is likely to be a significant delay in making a determination whether or not to take 
an action, the concerned employee should be advised that action is being considered, and he/she will be 
informed of management's determination as soon as possible. 
  

c.         In determining to take a disciplinary action against an employee, management must prove 
by a preponderance of the evidence that the employee is guilty of the offense and that the action taken 
against the employee is a reasonable exercise of management authority and (for suspensions, demotions, 
and removals) will promote the efficiency of the service. 

  
d.         The fact that the employee has done something wrong does not in and of itself mean there 

has been an actionable breach of discipline.  For a disciplinary action to be appropriate, there must be a 
nexus between the offense and the efficiency of the service.  Management must be prepared to 
demonstrate this nexus when taking a disciplinary action. 

  
e.         All disciplinary action letters must be reviewed by the servicing DHRC before they are 

issued to ensure there has been an adequate inquiry into the incident that forms the basis for the action 
and that actions fully conform to regulatory requirements.  The servicing DHRC must also confirm that 
disciplinary actions and attendant matters meet negotiated labor agreement provisions, where applicable.

  
f.          An employee confronted by management with a potential disciplinary action may 

voluntarily request a demotion or reassignment, or may voluntarily retire in lieu of said disciplinary 
action.  Employees are free to initiate or request such actions at any time.  However, in the context of a 
potential disciplinary action, a resignation, optional retirement, or demotion at an employee's request 
may be an adverse action if it is obtained by coercion, duress, time pressure, intimidation, or deception.  
An action requested by an employee under this circumstance is voluntary only if the employee has 
freedom of choice, a reasonable period of time in which to make that choice, and the right to set the 
effective date.  In discussing such "voluntary" actions by employees, management must make it clear 
that the decision by the employee is entirely at his/her discretion. 
  

g.         If management decides to offer an abeyance agreement or a last-chance agreement to an 
employee, the agreement should contain:  a specific time period during which the employee must 
maintain good performance or conduct; a clear statement of the requirements for the employee, 
including (if applicable) satisfactory participation in a rehabilitative program; and a description of the 
employee’s behavior that will indicate compliance or failure to comply with the agreement; and a 
statement of the penalty if the employee either fails to comply or fails to satisfactorily complete the 
period. 

  
h.         Special counseling through the Employee Assistance Program (EAP) helps employees 
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whose conduct or performance may be adversely affected by alcohol, drugs, or behavioral or 
emotional problems. When a supervisor recognizes the possible existence of such a problem, or is so 
informed by an employee, whether or not in connection with a proposed or possible disciplinary action, 
the employee should be offered referral to EAP. 

  
i.          A Notification of Personnel Action, Standard Form 50 (SF-50), is permanently 

maintained on the right side of the employee’s Official Personnel Folder (OPF) and Electronic Official 
Personnel Folder (EOPF) to document suspensions, demotions, and removals.  Reprimands should be 
filed in the employee’s OPF/EOPF only for the time period specified in the reprimand letter, not to 
exceed two years or as stated in the appropriate Collective Bargaining Agreement, if applicable.  Each 
servicing DHRC will maintain a case file of all formal disciplinary actions, to include at a minimum, 
copies of the notice of proposed action, the employee answer if written, a summary thereof if made 
orally, the notice of decision and reasons therefore, and any order effecting the action, together with 
supporting material.  This case file will be maintained in accordance with the DLA Instruction Personnel 
Records and Files Systems.  At the end of the time period specified for retention, these records will be 
destroyed. In removal cases, the OPF/EOPF is normally retained when an appeal, or negotiated 
grievance, is filed until the matter is resolved.  The OPF is then forwarded to the National Personnel 
Records Center in accordance with the procedures described in the Office of Personnel Management’s 
Guide to Personnel Recordkeeping. 
  
  
2.         Informal Disciplinary Actions 
  

a.         Oral Counseling - An oral counseling is the first step in handling minor offenses that can 
be resolved by instructing the employee in the proper process or procedure.  It is highly recommended 
that supervisors document oral counseling, together with the reasons and corrective action discussed, in 
a memorandum for the record (MFR), and provide a copy of the MFR to the employee. 
  

b.         Oral Admonishment - An oral admonishment is the first step in handling minor rule 
infractions and similar discipline problems.  The supervisor must document the oral admonishment, 
together with the reasons and corrective actions discussed, in an MFR and provide a copy of the MFR to 
the employee. 

  
c.         Letters of Instruction - Letters to individual employees are sometimes used to document 

standards of conduct or special work instructions.  Letters of this type, as well as those that establish 
special requirements, such as leave approval procedures or warn of potential consequences of certain 
behavior, are not disciplinary.  These letters merely formalize instruction that might otherwise be given 
orally.  Such letters may be referred to in disciplinary actions to substantiate that employees were 
notified of proper standards of conduct or special work instructions. 

  
d.         Letters of Warning - A written letter issued by a supervisor to an employee concerning 

unacceptable conduct places the employee on notice that formal disciplinary action may be imposed if 
the conduct does not improve.  Such letters may be referred to in formal disciplinary actions to 
substantiate that the employee was previously notified of both their unacceptable conduct and the 
supervisor’s expectations for improved conduct. 
 
 
3.         Formal Disciplinary Actions 
  

a.         Letters of Discipline. Letters of Discipline may be used in lieu of letters of reprimand and 
suspensions of 14 calendar days or less.  The use of letters of discipline is described in section 3d of this 
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process.  
  
b.         Reprimand. A written disciplinary action issued by a supervisor to an employee based on 

specific unacceptable conduct.  Unless a different procedure is outlined in the applicable bargaining unit 
agreement, a one-step reprimand will be used.  
 
            (1).       Procedure.  This one-step procedure entails issuance of a letter of reprimand after the 
supervisor has investigated the incident, discussed it with the employee, and determined, in consultation 
with the servicing DHRC, that the incident warrants formal disciplinary action.  The letter of reprimand 
will be effective immediately, and will cite the specific charge(s) and a reasonably detailed account of 
the offense(s) including such facts as time, date, names, place, and circumstances.  As appropriate, the 
reprimand will include a statement of any past disciplinary or other actions taken which were considered 
to support the decided penalty.  The effective date of a reprimand can be no sooner than the day it is 
received by the employee, or if mailed, five (5) mail delivery days after it is mailed.  The letter of 
reprimand must inform the employee that the letter will be retained in his/her OPF/EOPF for a period of 
time, not to exceed two (2) years.  Letters of Reprimand will be removed from an employee’s 
OPF/EOPF when the employee separates from the Agency.  

  
(2).       Delivery of Notice.  Delivery of all disciplinary actions is very important.  If practical, it 

should be delivered in person and in private.  The employee should be asked to sign and date the file 
copy to acknowledge receipt.  If the employee refuses, the supervisor delivering the notice should note 
this fact on the file copy of the notice together with his/her name and the date.  If personal delivery is not 
practical, the preferred method of delivery is by an overnight carrier capable of tracking delivery and 
first-class mail.  

  
(3).       Grievance Rights.  Employees have the right to grieve a letter of reprimand, in 

accordance with the applicable grievance procedure.  The reprimand letter must inform the employee of 
this right, the applicable procedure, and the submission deadline. 

  
c.         Suspension.  The suspension penalty may be used for significant misconduct and repeated 

infractions of a lesser nature.  A Notification of Personnel Action (SF-50) documenting a suspension, 
becomes a permanent record in the OPF/EOPF.  A suspension action requires a notice of proposed 
suspension, specific and detailed charges, the right to review the material used to construct the action, 
the right to reply personally and in writing, and a written decision letter.  Except in highly unusual 
circumstances, suspensions must be given in consecutive days.  Periods of suspension must not be 
divided by intervening days in a work status in order to avoid processing under 5 CFR 752, subpart C, or 
to reduce or intensify the effect on the concerned employee.  

  
(1).       Procedure.  The authority to initiate disciplinary action should be delegated to the lowest 

practical level of supervision consistent with good management.  Normally, this authority will be placed 
at the first level of supervision where the full range of personnel management responsibility is 
exercised.  Final decisions to suspend, to demote, or to remove an employee will normally be made by a 
supervisor one or more levels higher than the supervisor who proposed the action.  The supervisor will 
work with the servicing DHRC, Employee and Labor Relations staff, to construct the action.  The 
charges, specifications, determination as to how the proposed penalty was derived (analysis of the 
Douglas factors, see section 3h(2)), and the employee’s rights will be detailed in the proposal notice (see 
sections 3c(2), 3c(3), and 3c(5)).  The employee may reply to the deciding official who is named in the 
proposal notice (see section 3c(3)).  After the reply period has expired, the deciding official will provide 
a written decision letter to the employee.  If applicable, the deciding official’s decision letter will detail 
the employee’s grievance or appeal rights (see section 3c(9)).  
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(2).       Material Relied Upon to Support the Charge.  Charges of misconduct or delinquency are 
sometimes based in whole or in part upon documentary evidence such as arrest records, statements of 
witnesses, investigative reports, production records, etc.  All supporting documentation must be open to 
the concerned employee and his/her representative.  Material that cannot be disclosed cannot be used to 
support the charge.  When documents and records are used to support the charge, the employee must be 
informed in the notice of proposed action that the documents/records will be made available upon 
request.   

  
(3).       Notice and Reply Periods.  The purpose of the reply period is to allow employees 

adequate time to gather and present facts and argument in opposition to proposed actions.  The reply 
period must allow them the opportunity to request and be granted extensions when warranted.  The reply 
period of a proposed action will begin the day after the notice of the action is received by the employee 
or five (5) mail delivery days after mailing by first-class mail, whichever is sooner.  For proposed 
suspensions of 14 days or less, the employee will have 20 days advance notice of the proposed action 
and 7 days to reply.  For proposed suspensions of more than 14 calendar days, the employee will have 
30 days advance notice of the proposed action and 20 days to reply. 

  
(4).       Delivery of Notice.  See section 3b(2) above. 
  
(5).       Employees have the right to be represented by an attorney or other representative of their 

choice.  Management may prohibit the employee representative if the activities of the individual as a 
representative could cause a conflict of interest or position; release of an employee from official duties 
to serve as a representative would give rise to unreasonable costs to the Government; or priority work 
assignments of the employee preclude release.  The prohibition of a representative must be in writing 
and state fully the reasons for the decision.  Employees have the right to challenge the prohibition 
according to the terms of their negotiated grievance procedure for bargaining unit employees or the 
administrative grievance procedure for non-bargaining unit employees. 

  
(6).       Status During Notice Period.  An employee whose suspension (including indefinite 

suspension) has been proposed will ordinarily remain in a duty status in his/her regular position during 
the advance notice period.  However, in those rare circumstances where the employee's continued 
presence in the work place during the notice period could pose a threat to co-workers, result in potential 
loss of or damage to Government property, or otherwise jeopardize legitimate Government interests, the 
supervisor may consider the following alternatives:  assign the employee to other duties where there 
would be no threat to safety, mission, or property; allow the employee to request leave (annual, sick or 
leave without pay), or charge the absence to absence without official leave (AWOL) if the employee is 
absent without having requested leave; curtail the notice period when the "crime provision" (5 United 
States Code [U.S.C.] 7513) can be invoked; or if none of these alternatives are appropriate to the 
situation, the employee may be placed in a paid, non-duty status until the effective date of the decision. 

  
(7).       Replies.  Employees have the right to reply both orally and in writing to proposed 

disciplinary actions.  Replies are to be made to a person with authority to make a final decision on the 
proposed action.  If the employee wishes consideration of any medical condition that may bear upon the 
delinquency or misconduct, he/she should make this clear and submit such supporting medical 
documentation if available.  Any medical information submitted will be considered under the criteria of 
5 CFR Part 339. 

  
(8).       Setting Effective Dates of Actions.  Only full calendar days will be counted in setting the 

last day of a reply period, notice period, or the effective date of an action.  The reply period will start 
with the day after the day the employee receives the proposed notice.  The effective date of a decision to 
suspend will not be earlier than the day after the last day of the notice period.  No decision on whether or 
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not to take an action can be made until the employee has had time to reply and the reply has been 
carefully considered.  Therefore, no specific effective date should be set in a proposed notice of action. 

  
(9).       Grievance and Appeal Rights.  All letters of decision must contain information on the 

employee's right to file a grievance or appeal the action as appropriate.  Letters of decision on 
suspensions of more than 14 days, are appealable to Merit Systems Protection Board (MSPB), and the 
decision letter must be accompanied by a copy of the board's appeal form (MSPB Form 185, U.S. 
Systems Protection Board Appeal Form, http://www.fedforms.gov/bgfPortal/docDetails.do?dId=12758, 
and the decision letter must also meet all requirements stated in 5 CFR Part 1201.21.  Bargaining unit 
employees covered by a negotiated agreement may, at the discretion of the employee, file a grievance 
through the negotiated grievance process or appeal to the MSPB, but not both.  Suspensions of 14 
calendar days or less may be grieved using either the administrative or the applicable negotiated 
grievance procedure. 

  
d.         Letters of Discipline. Letters of Discipline may be used as an adjunct to the regular, 

formal disciplinary process. Management may elect to use a letter of discipline for a particular incident 
of misconduct.  Otherwise, a regular disciplinary action may be used.  The use of a letter of discipline 
for one employee or one incident of misconduct does not obligate management to use them for all such 
incidents or employees.  Management has full discretion to decide when it is appropriate to use a Letter 
of Discipline in lieu of a regular disciplinary action. 

  
1.         When it has been determined that an employee has committed an offense for which a 

formal disciplinary action is appropriate, a Letter of Discipline may be issued in lieu of a letter of 
reprimand or a suspension from duty and pay of not more than 14 calendar days.  Letters of Discipline 
may not be issued in lieu of actions more severe than a 14-calendar-day suspension. 

  
2.         Repeated instances of misconduct normally result in progressively more severe 

disciplinary actions. 
  

3.         Like a reprimand, a Letter of Discipline is effective upon issuance; there is no proposed 
action letter followed by a decision letter.  Therefore, there is no right to reply to a Letter of Discipline.  
To avoid taking unwarranted actions, management must investigate the facts and circumstances of the 
incident giving rise to the matter before issuing a Letter of Discipline.  Letters of discipline must cite the 
specific charge(s) and a reasonable account of the offense(s) including such facts as date, place, 
circumstances, and names of persons involved.  As appropriate, Letters of Discipline will include a 
statement of any past disciplinary actions taken which were considered in support of the severity of the 
penalty the Letter of Discipline is replacing.  All Letters of Discipline will identify the formal 
disciplinary action each is taken in lieu of. 

  
4.         Employees have the right to formally question a Letter of Discipline using the 

appropriate grievance process (either the DOD grievance process or the negotiated grievance process).  
Employees must be informed of this right in the letters.  Employees receiving such a letter will be asked 
to sign and date receipt of it on the file copy.  This copy will be filed on the temporary side of the 
OPF/EOPF for the same period of time as a letter of reprimand.  At the expiration of this retention 
period, the Letter of Discipline will be purged from OPF/EOPF and destroyed. 

  
5.         Employees have the right to be represented in preparing and filing a grievance 

concerning a Letter of Discipline.  A reasonable amount of duty time will be allowed for the employee 
and his/her representative for this purpose.  Information on this right will be included in the letter of 
discipline. 
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e.         Demotion.  In those rare instances where an employee's misconduct or delinquency is so 
severe and is of such a nature that it destroys management's confidence in the employee's continued 
ability to properly discharge his/her assigned duties and responsibilities, a demotion (change to lower 
grade) action may be proposed.  The offense should be such that a lesser corrective action is 
inappropriate.  Inasmuch as a decided demotion action entails a change of position and duties, the 
employee must not be allowed or expected to continue to perform the work of the former position or 
grade level.  Care must be exercised to assure the integrity of the position classification system is 
preserved. 

  
(1).       Procedure.  The procedures described in section 3c(1)-3c(9) apply. 
  
(2).       Material Relied Upon to Support the Charge.  The information described in section 3c(2) 

applies. 
  
(3.)       Notice and Reply Periods.  The information listed in section 3c(3) applies.  The time 

period listed for suspension proposals for more than 14 days apply to demotions. 
  
(4).       Delivery of Notice.  The information described in section 3b(2) applies. 
  
(5).       Employee Representation.  The information described in section 3c(5) applies. 
  
(6).       Status During Notice Period.  The information described in section 3c(6) applies. 
  
(7)        Employee Replies.  The information described in section 3c(7) applies. 
  
(8).       Setting Effective Dates of Actions.  The information described in section 3c(8) applies. 
  
(9).       Grievance and Appeal Rights.  The information described in section 3c(9) applies. 
  
f.          Removal.  A removal is generally an action of last resort.  It is usually taken when 

corrective action has been tried without effective result, or the situation is of such gravity as to indicate 
that correction and retention of the employee is inappropriate.  Ordinarily, before it is proposed to 
remove an employee, progressive disciplinary measures will have been taken to attempt correction.  It 
must be determined that the removal is warranted to promote the efficiency of the service. 

  
(1).       Procedure.  The procedures described in section 3c(1)-3c(9) apply.  The Directors of the 

DHRC, or their designees, may initiate a removal action in certain cases that do not directly involve a 
breach of the supervisor-subordinate relationship. 

  
(2).       Material Relied Upon to Support the Charge.  The information described in section 3c(2) 

applies. 
  
(3).       Notice and Reply Periods.  The information listed in section 3c(3) applies.  The time 

period listed for suspension proposals for more than 14 days applies to removals.  The 30-day advance 
notice of a removal is not required when there is reasonable cause to believe the employee has 
committed a crime for which a sentence of imprisonment may be imposed (5 U.S.C. 7513).  In this 
circumstance, a curtailed reply and notice period of not less than seven calendar days may be imposed.  
When circumstances require immediate action, the employee may be placed in a non-duty status with 
pay for the time, not to exceed 10 calendar days, necessary to effect the action.  When the crime 
provision is used, the notice of proposed action must inform the employee of that and explain that he/she 
is being placed in a non-duty status with pay during the notice period.  This provision may be invoked 
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even in the absence of judicial action if there is reasonable cause to believe that the employee has 
committed a crime for which a sentence of imprisonment may be imposed. 

  
(4).       Delivery of Notice.  The information described in section 3b(2) applies. 
  
(5).       Employee Representation.  The information described in section 3c(5) applies. 
  
(6).       Status During Notice Period.  The information described in section 3c(6) applies. 
  
(7).       Employee Replies.  The information described in section 3c(7) applies. 
  
(8).       Setting Effective Dates of Actions.  The information described in section 3c(8) applies. 
  
(9).       Grievance and Appeal Rights.  All decision letters to remove an employee from Federal 

Service must contain information on the employee's rights to file a grievance or appeal the action as 
appropriate.  Letters of decision to remove an employee are appealable to MSPB, and the decision letter 
must be accompanied by a copy of the board's appeal form (MSPB Form 185, U.S. MSPB Appeal 
Form), http://www.fedforms.gov/bgfPortal/docDetails.do?dId=12758.  The decision letter must meet all 
requirements stated in 5 CFR Part 1201.21.  Bargaining unit employees covered by a negotiated 
agreement may, at the discretion of the employee, either file a grievance through the negotiated 
grievance process or appeal to the MSPB, but not both. 
 

g.         Definitions. 
  
(1).       Day.  Calendar day.  
  
(2).       Demotion.  A reduction in grade or pay and position change for serious delinquency or 

misconduct where other, lesser corrective action would be inappropriate. 
  
(3).       Disciplinary Action.  A formal written action taken by management for delinquency or 

misconduct.  The action will range from a letter of reprimand to removal from the Federal Service.  It 
does not include an action based on performance deficiencies. 
 Harmful Error.  An error by management in the application of its procedures which, if corrected or 
alleviated, might have resulted in a different conclusion or action by management. 
  

(4).       Informal Action.  An action taken by management to instruct an employee on proper 
behavior or procedure or to correct minor behavioral problems.  Oral admonishments, counseling, and 
letters of warning or instruction are types of informal actions. 

  
(5).       Nexus.  A reasonable connection or factual relationship between the reason(s) for the 

disciplinary action and the efficiency of the Federal Service. 
  
(6).       Preponderance of Evidence.  “The degree of relevant evidence that a reasonable person, 

considering the evidence as a whole, would accept as sufficient to find that a contested fact is more 
likely to be true than untrue.”  5 CFR 1201.56 (c) (2).  

  
(7).       Removal.  A separation from employment for reasons of misconduct, delinquency, or for 

other cause that is personal to the employee. 
  
(8).       Reprimand.  A formal written action that is temporarily recorded in the employee's 

OPF/EOPF.  This type of action is taken when the seriousness of the misconduct or breach of regulation 

Page 10 of 17DLA Instruction template August 6, 2009, Rev 0

1/6/2011https://headquarters.dla.mil/DES/policy/i7106.htm



indicates that informal discipline is not appropriate.
  
(9).       Suspension.  A temporary enforced absence from duty in a non-pay status imposed as a 

corrective penalty for serious misconduct or repeated lesser infractions.  
  
h.         Factors Supervisors Should Consider In Proposing a Disciplinary Action. 
  
(1).       Determining the appropriate penalty requires the same degree of care as is used in the 

initial investigation into the offense.  The Table of Offenses and Penalties (Enclosure 3) is intended to be 
used as a guide for the selection of penalties for certain offenses.  The decision on what penalty is 
appropriate for a particular offense should be made considering the following: 

  
(a).       The Douglas factors, outlined in section 3h(2). 
  
(b).       A determination as to an appropriate penalty must not be made arbitrarily and, except as 

prescribed by law, there must be no requirement whereby a specific penalty is automatically applied to a 
specific offense.  With the exception of removal from the Federal Service, penalties are intended to be 
corrective in nature.  Penalties should be in keeping with the policy of constructive discipline.  

  
(2).       The MSPB has enunciated 12 factors (Douglas v. Veterans Administration, 

ATO75299006, April 10, 1981) that should be considered in selecting an appropriate disciplinary 
penalty.  Not all factors are relevant in every case, and not all are of equal weight in making a decision.  
These factors are: 

  
(a).       The nature and seriousness of the offense and its relation to the employee's duties, 

position, and responsibilities, including whether the offense was intentional, technical, or inadvertent, or 
was committed maliciously, or for gain, or was frequently repeated. 

  
(b).       The employee's job level and type of employment including supervisory or fiduciary 

role, contacts with the public, and the prominence of the position. 
  
(c).       The employee's past disciplinary record. 
  
(d).      The employee's past work record including length of service, performance on the job, 

dependability, and the ability to get along with fellow workers. 
  
(e).       The effect of the offense upon the employee's ability to perform at a satisfactory level, 

and its effect upon the supervisor's confidence in the employee's ability to perform assigned duties. 
  
(f).       The consistency of the penalty with those imposed upon other employees for the same or 

similar offenses in like or similar circumstances. 
  
(g).       The consistency of the penalty with the Table of Offenses and Penalties (Enclosure 3). 
  
(h).       The notoriety of the offense, or its impact upon the reputation of DLA. 
  
(i).        The clarity with which the employee was on notice of any rules that were violated in 

committing the offense or had been warned about the conduct in question. 
  
(j).        The potential for the employee's rehabilitation. 
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(k).       The mitigating circumstances surrounding the offense such as unusual job tensions, 
personality problems, mental impairment, harassment, bad faith, malice, or provocation on the part of 
others involved in the matter. 

  
(l)         The adequacy and effectiveness of alternative sanctions (penalties) to deter such conduct 

in the future by the employee or others. 
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Enclosure 3
Table of Offenses and Recommended Penalties 

 

  
  

Offense (Cause of Action) 
  

Penalties 

First Offense Second 
Offense

Third Offense

1.  Absence Without Leave from the 
regularly scheduled tour of duty or any 
absence from management-directed 
additional hours of duty, includes 
leaving the worksite without 
permission. 

Reprimand to 
14-day 
Suspension 

1- to 14-day 
Suspension 

10-day 
Suspension to 
Removal 

2.  Failure to request leave in 
accordance with established procedures. 

Reprimand to 
5-day 
Suspension

1- to 5-day 
Suspension 

5-day 
Suspension to 
Removal

3.  Repeated tardiness, repeated delays 
in returning to work from lunch or 
breaks. 

Reprimand to 
1-day 
Suspension

1-day to  5-
day 
Suspension 

5-day 
Suspension to 
Removal

4.  Insubordination, defiance of or 
contemptuous behavior toward 
constituted authority, refusal to carry 
out proper orders, disregard of 
regulation or directive. 

Reprimand to 
Removal 

1-day 
Suspension 
to Removal 

5-day 
Suspension to 
Removal 

5.  Delay or Failure to carry out 
assigned duties or instructions in a 
reasonable time. 

Reprimand to 
3-day 
Suspension

1- to 10-day 
Suspension 

5-day 
Suspension to 
Removal

6.  Indecent conduct on Government 
premises or during work hours. 

Reprimand to 
Removal 

1-day 
Suspension 
to Removal 

Removal

7.  Careless workmanship, negligence, 
concealing defective work, concealing, 
losing, or destroying work documents. 

Reprimand to 
10-day 
Suspension

1- to 10-day 
Suspension 

5-day 
Suspension to 
Removal

8.  Failure to honor valid debts or other 
legal financial obligations. 

Reprimand 1- to 5-day 
Suspension 

5-day 
Suspension to 
Removal

9.  Misuse of the Government Travel 
Charge Card (e.g. use for unauthorized 
personal expenses, failure to pay charge 
card bill or pay such bill in a timely 
manner). 

Reprimand to 
Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension to 
Removal 
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10.  Unauthorized use of or failure to 
appropriately control use of the 
Government Purchase Charge Card as a 
cardholder, approving official 
responsible for use or oversight of the 
Card. 

Reprimand to 
Removal 

14-day 
Suspension 
to Removal 

30-day 
Suspension to 
Removal 

11.  Breach of safety regulations and 
practice, failure to use protective 
clothing or equipment. 

Reprimand to 
Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension to 
Removal

12.  Loss of, damage to, misuse of, 
unauthorized use of, destruction of 
Government property. 

Reprimand to 
10-day 
Suspension

5-day 
Suspension 
to Removal 

10-day 
Suspension to 
Removal

13.  Theft (actual or attempted), 
unauthorized possession of Government 
property. 

Reprimand to 
Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension to 
Removal 

14.  Loafing or sleeping on duty. 
a.  Where safety of persons or property 
is not endangered. 
b.  Where safety of persons or property 
is endangered. 

Reprimand 
  
Reprimand to 
Removal 

1- to 5-day 
Suspension  
 5-day 
Suspension 
to Removal 

  
5-day 
Suspension to 
Removal 
10-day 
Suspension to 
Removal

15.  Fighting, threatening or inflicting 
bodily harm, physical resistance to 
proper authority. 

5-day 
Suspension to 
Removal

10-day 
Suspension 
to Removal 

14-day 
Suspension to 
Removal

16.  Quarreling or inciting to quarrel, 
use of abusive or offensive language, 
horseplay which interferes with work, 
disorderly conduct, offensive language 
to, or abuse of, subordinates. 

Reprimand to 
5-day 
Suspension 

3-day 
Suspension 
to Removal 

10-day 
Suspension to 
Removal 

17.  Rude, discourteous conduct, 
discourtesy to the public. 

Reprimand to 
1-day 
Suspension

1- day to 5-
day 
Suspension 

5-day 
Suspension to 
Removal

18.  Misrepresentation, falsification, or 
concealment of a material fact in 
connection with any official document. 
falsification, giving false testimony, or 
withholding material facts or refusal to 
testify in connection with matters under 
official investigation, inquiry, or other 
official proceeding. 

Reprimand to 
Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension to 
Removal 
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19.  Making false, malicious, or 
unfounded statements against other 
employees with disregard for, or intent 
to, damage their reputation, authority, 
official standing, or position. 

Reprimand to 
Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension to 
Removal 

20.  Gambling or betting on 
Government premises during work 
hours. 

Reprimand to 
3-day 
Suspension

2-day to 5-
day 
Suspension 

5-day 
Suspension to 
Removal

21.  Organizing, promoting, or assisting 
in, gambling or betting on Government 
premises during work hours. 

3-day 
Suspension to 
Removal

5-day 
Suspension 
to Removal 

10-day 
Suspension to 
Removal

22.  Being on duty drunk or impaired by 
intoxicants on Government premises as 
to be unable to properly perform duties, 
or being a hazard to one’s self or to 
others, driving while intoxicated on a 
Government reservation, or while 
driving a Government-owned vehicle. 

5-day 
Suspension to 
Removal 

7-day 
Suspension 
to Removal 

10-day 
Suspension to 
Removal 

23.  Reporting for duty under the 
influence of intoxicants, unauthorized 
sale or exchange or trade of intoxicants 
(alcoholic beverages) on Government 
premises. 

5- to 10-day 
Suspension 

7-day 
Suspension 
to Removal 

10-day 
Suspension to 
Removal 

24.  Use of an illegal drug, on duty or 
off duty, positive result in a required 
drug test. 

15-day 
Suspension 
 to Removal

Removal   

25.  Refusal to participate in required 
drug test. 

15-day 
Suspension to 
Removal

Removal   

26.  Unauthorized possession, sale, 
exchange, trade, or transfer of 
ownership of an illegal drug, marijuana, 
a narcotic, or other dangerous drug on 
Government premises, or during the 
work hours of any employee involved. 

15-day 
Suspension to 
Removal 

Removal   

27.  Soliciting gifts, contributions, or 
personal services from subordinates.  
Borrowing money from subordinates. 

Reprimand to 
5-day 
Suspension

5-day 
Suspension 
to Removal 

10-day 
Suspension to 
Removal

28.  Discrimination, action or inaction 
based on race, color, religion, sex, 
national origin, age, or marital status 
which affects an employee or applicant, 
making insulting or disparaging racial 
remarks. 

Reprimand to 
Removal 

10-day 
Suspension 
to Removal 

30-day 
Suspension to 
Removal 
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29.  Sexual harassment. Reprimand to 
Removal 

10-day 
Suspension 
to Removal 

30-day 
Suspension to 
Removal

30.  Reprisal, restraint, coercion, or 
interference with an employee for use of 
a grievance or appeal procedure, or 
reporting fraud, waste, or abuse; for 
labor organization affiliation or duties; 
or for filing a discrimination complaint.

Reprimand to 
5-day 
Suspension 

1- to 10-day 
Suspension 

10-day 
Suspension to 
Removal 

31.  Compromise, unauthorized 
possession, use, or disclosure of 
appointment or promotion examination 
information and materials. 

Reprimand to 
3-day 
Suspension 

5-day 
Suspension 
to Removal 

10-day 
Suspension to 
Removal 

32.  Violation of security regulation 
requirements. 

Reprimand to 
Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension to 
Removal

33.  Off-duty misconduct that causes an 
employee to be unable to fulfill his/her 
duty responsibilities, or negatively 
reflects upon DLA as the employee’s 
employer. 

Reprimand to 
Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension to 
Removal 

34.  Unauthorized use of a Government 
vehicle for other than official purposes.   

30-day 
Suspension to 
Removal

Removal   

35.  Offer, solicitation, or acceptance of 
a gift, gratuity, or thing of monetary 
value in connection with employee’s 
official capacity. 

Reprimand to 
Removal 

10-day 
Suspension 
to Removal 

Removal

36.  Smoking in an unauthorized 
location. 

Reprimand to 
1-day 
Suspension

1- to 5-day 
Suspension 

5-day 
Suspension to 
Removal
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Disciplinary Actions

Supervisor presents situation to 
servicing Employee Relations
Specialist (ERS)

ERS gives advice/guidance
regarding the investigation

ERS helps supervisor
determine nexus

ERS reviews investigation to determine 
if evidence meets the preponderance level 
(also check bargaining unit status of
employee)

ERS advises supervisor to make an EAP 
referral.  Is formal disciplinary action 
appropriate?

ERS helps supervisor to write formal 
disciplinary letter or proposal

Supervisor determines if counseling, 
letter of warning, or other informal 
action is appropriate

Legal office reviews letter

After supervisor completes action, 
ERS retains a copy for the case fileSupervisor issues letter to employee (and 

union rep, if applicable)

ERS tracks employee’s reply period and
deciding official’s (DO) response

ERS assists DO to draft the decision letter, 
including applicable grievance or appeal 
rights

ERS completes any other necessary actions 
to fulfill decision and closes out case file

Process ended

Legal office reviews decision letter

Yes No

Maintaining Discipline Flowchart September 15, 2009
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nkFICE OF THE UNDER SECRETARY OF DEFENSE fr 4000 DEFENSE PENTAGON 
WASHINGTON, D.C. 20301-4000 

MAR 2 9 2011 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Ms. Berrien: 

I 
a-

1J 
I;-.? 

D 
(.11 

Enclosed please find a compilation of Fiscal Year 2010 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management (OPM) at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

, We did not receive a report from the Department of the Army and will submit that 
compop.ent's report to you under separate cover as soon as possible. 

\ 

If you have any questions about this submission or require more information, please 
contact Ms. Marilee Perkal at 703.571.9337 or at marilee.perkal@osd.mil. 

• 

Enclosure: 
As stated 

Sincerely, 

arrett, CAPT, USN 
Deputy Director 
Office of Diversity Management and 

Equal Opportunity 



INDEX OF DoD COMPONENT FY10 NO FEAR REPORTS 
 
 
 

Component:   
 

• Army & Air Force Exchange Service (AAFES) 
• Army (ARMY) 
• Business Transformation Agency (BTA) 
• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DFAS) 
• Defense Human Resources Activity (DHRA) 
• Defense Intelligence Agency (DIA) 
• Defense Information Systems Agency (DISA) 
• Defense Logistics Agency (DLA) 
• Defense Media Activity (DMA) 
• Department of Defense Education Activity (DoDEA) 
• Department of Defense Inspector General (DoDIG) 
• Defense Security Service (DSS) 
• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
• Missile Defense Agency (MDA) 
• National Geospatial-Intelligence Agency (NGA) 
• National Security Agency (NSA) 
• TRICARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services University of the Health Sciences (USUHS) 
• Washington Headquarters Services (WHS) 
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DEPARTMENT OF DEFENSE 
DEFENSE MEDIA ACTIVITY 

Fiscal Year 2010 
Annual Report to Congress 

on the 
Notification and Federal Employee 
Antidiscrimination and Retaliation 

Act of2002 

Office of Diversity and Equal Employment 
Opportunity 



EXECUTIVE SUMMARY 

The No FEAR Act is intended to reduce the incidence of workplace discrimination within the 
Federal government by making agencies and departments more accountable. Section 203 of the 
No FEAR Act specifically requires, not later than 180 days after the end of each fiscal year, each 
Federal agency to submit, to certain Congressional committees and members, an annual report 

with specific information relating to each agency's EEO complaints activity (including Federal 
district comi cases) and resulting disciplinary actions, Judgment Fund reimbursements, 
adjustments to agency budgets to meet reimbursement requirements, as well as an analysis of 
trends, causation, and practical knowledge through experience. 

This No FEAR Act Annual Report covers Fiscal Year (FY) 2010, from October 1, 2009 to 
September 30, 2010, and is to be issued no later than March 22, 2011. During most of FY 2010, 
the Defense Media Activity (DMA) did not have an EEO staff and in previous years, relied on 

the Washington Headquarters Services to process all of its EEO complaints. The DMA recently 
hired a Director of Diversity and Equal Opportunity who is responsible for functionally 
integrating all aspects of the EEO Program and partnering with Human Resources to lead 
Diversity Initiatives and move DMA towards having a model EEO Program. Further the EEO 

Director plans to partner with Human Resources and other internal and external stakeholders 
during FY 2011, to support merit system principles and diversity management, driving diversity 
initiatives and achieving results, including the following: 

• The establishment of management and program accountability to fully develop 
policies, procedures and programs. 

• Integrating EEO into the Human Capital Strategic Plan. 

• Increasing efficiency by complying with timely processing of EEO complaints; 
training managers on EEO laws; and implementing processes for monitoring 
applicant flow data. 

During FY 2010, DMA had no cases in Federal court, pending or resolved under the various 
laws covered in the No FEAR Act; nor was any payment made to the Judgment Fund. Prior to 
FY 2010, all EEO Complaints were processed by the Washington Headquarters Services. At the 

beginning of FY 2010, DMA had three complaints on hand and two more were filed. These 
included alleged violations of the Civil Rights Act of 1964 (42 U.S.C. § 2000e et seq) (Title VII) 
and alleged violations of the Rehabilitation Act of 1973 (Rehab. Act) (29 U.S.C. §791). 

Historically, complaints seem to increase when there is a change of management/supervision or a 
change in policy; however, since DMA is in its infancy, there is insufficient complaint activity 
data to analyze any trends. It also cannot be determined whether any employee was disciplined 
for discrimination, retaliation, harassment, or other infractions of a provision of law cited in the 
No FEAR Act. 



I. Legislative Requirement 

This document responds to the reporting requirements set f01ih in Section 203 of the No FEAR 
Act (P.L. 107-74), which states: 

(a) Annual Report. - Subject to subsection (b ), not later than 180 days after the end of the 
Fiscal year, each Federal agency shall submit to various Congressional committies and 
other reporting entities, and annual report which shall include, with respect to the fiscal 
year---

(1) the number of cases arising under each of the respective provisions of law 
covered by paragraphs (1) and (2) of section 201 (a) in which discrimination on 

the part of such agency was alleged; 

(2) the status or disposition of cases described in paragraph (1 ); 

(3) the amount of money required to be reimbursed by such agency under section 
201 in connection with each of such cases, deparately identifying the aggregate 
amount of such reimbursements attributable to the payment of attorneys' fees, if 
any; 

( 4) The number of employees disciplined for discrimination, retaliation, 
harassment or any other infraction of any provision of law referred to in 

paragraph (1); 

(5) The final year-end data posted under section 301(c)(l)(B) for such fiscal year 
(without regard to section 301(c)(2); 

(6) A detailed description of-
(A) the policy implemented by that agency relating to appropriate 
disciplinary actions against a Federal employee who-

(i) Discriminated against any individual in violation of any of 
the laws cited under section 20l(a) (1) or 

(ii) or committed another prohibited personnel practice that 
was revealed in the investigation of a complaint alleging a 
violation of revealed in the investigation 

(B) With respect to each of such laws, the number of employees 
who are disciplined in accordance with such policy and the 
specific nature of the disciplinary action taken; 



(7) an analysis of the information described under paragraphs (1) through (6) in 
conjunction with data provided to the Equal Employment Opportunity 
Commission in compliance with Part 1614 of Title 29 of the Code of Federal 
Regulations) including-

( A) an examination of trends; 
(B) causal analysis; 
(C) practical knowledge gained through experience 
(D) any actions planned or taken to improve complaint programs of 

the agency; and 

(8) any adjustment (to the extent the adjustment can be ascertained in the budget 
of the agency) to comply with the requirements under section 201. 

II. Background 

The Defense Media Activity (DMA) is a new organization resulting from the consolidation of 
the Military Department Media Centers, Defense Information School, American Forces 
Information Service, and Stars and Stripes. 

DMA is the Department of Defense's (DoD) direct line of communication for news and 
information to U.S. forces worldwide. A joint, integrated multimedia communications 
organization, DMA is headquartered in Alexandria, Virginia, with elements of the Activity 
dispersed globally. DMA delivers a broad range of high quality multimedia products and 
services (print, radio, television, internet, emerging media, visual imagery operations, media 
occupational training) to inform, educate, and entertain DoD audiences around the world 
(military service members and their families, and DoD civilian employees) on behalf of DMA 
clients (each of the military services and the Office of the Secretary of Defense). The Activity is 
staffed with service members from the Army, Air Force, Navy and Marines, as well as Federal 
civilian and Nonappropriated Fund employees. 

The Director, Office of Diversity and Equal Opportunity (ODEO) reports directly to the 
Director, DMA and is able to assist senior leadership in shaping policy and practices that enables 
the activity to create an environment that is free of discrimination and make it the model Federal 
agency. 

ODEO provides guidance and standards for establishing and maintaining effective programs for 
diversity management and EEO, as required under both Title VII of the Civil Rights Act of 1964, 
as amended, 42 U.S.C. § 2000(e) et seq., and Section 501 of the Rehabilitation Act of 1973, as 
amended, 29 U.S.C. § 791 et seq. To meet this objective, the Director, ODEO develop program 
plans, monitor implementation, and submit annual progress reports to OPM, EEOC, the White 
House Initiatives Offices, and other appropriate agencies such as the No FEAR Act Annual 
Report. The No FEAR Act is intended to reduce the incidence of workplace discrimination 
within the Federal government by making Federal agencies and departments more accountable. 



III. Results/Data Report 

A. Current Status of EEO Programs and Overview of Initiatives 

Given the recent "stand-up" ofDMA, the absence of an EEO Director and staff for 7 months, the 
limited HR staff, and the re-organization and physical move under Base Realignment and 
Closure, many DMA programs, including EEO are in the initial development stages (ADR, 
Human Capital Strategic Plan, EEO Strategic Plan, reasonable accommodation, systemic 
evaluation of supervisors and managers on their commitment to EEO policies and principals, 
training for supervisors and managers, etc). On 14 February 2010, a new EO Director was 
appointed and started a proactive approach towards establishing a model EO program. Activities 
planned for the remainder of FY 2011 include: 

• Working with the Human Resources Office to identify and access viable recruitment 
sources of candidates from those groups that are undenepresented with the goal of 
increasing representation. Work with the HR Director to develop targeted recruitment 
efforts and encourage managers to take affirmative steps to recruit, hire, train and 
promote qualified employees from diverse backgrounds; 

• Improving timeliness in complaint processing to include pre-complaint processing by 
developing the talents of the recently identified and trained agency collateral EEO 
counselors; 

• Developing a hiring and retention goal for employees with targeted disabilities; 
• Providing disability awareness training for managers and supervisors to improve 

recruitment, employment and advancement of qualified persons with targeted disabilities; 
• Establishing a means to evaluate supervisors and managers on their performance in 

promoting equal opportunity and diversity, and on their commitment to resolve problems 
and conflicts and address concerns raised by employees; 

• Examining the role of diversity in the hiring process; and 
• Providing training for employees and managers on the procedures and benefits of the 

Alternative Dispute Program, on the Reasonable Accommodation Process, and on how to 
recognize, prevent, and properly address discrimination, harassment, and retaliation. 

• Working with the HR Office to set up timetables and timelines for review of merit 
promotion, rewards and recognition, employee development and training, and work with 
respective management officials to design appropriate EEO Action Plans based on the 
results of a comprehensive barrier analysis. 

B. Number of Cases Filed in Federal Court, Pending or Resolved during FY 2010, Arising 
under the Various Anti-Discrimination and Whistleblower Protection Statutes Listed in 
the No FEAR Act. 

During FY 2010, DMA had no cases in Federal court, pending or resolved under the various 
laws covered in the No FEAR Act. 

C. Reimbursement to the Judgment Fund 

During FY 2010, DMA was not required to reimburse the Judgment Fund. 



D. Disciplinary Actions 

At DMA, disciplinary actions is determined on a case-by-case- basis, depending on the specific 
facts or circumstances. For reasons previously stated, no data is available to make a 
determination as to whether any disciplinary was initiated because of discrimination or any other 
circumstances. 

E. EEO Complaint Data 

DMA did not post FY 2010 quarterly or yearend Complaint Activity Reports for reasons 
previously stated. 

IV. Analysis of Trends 

Historically, complaints seem to increase when there is a change of management or supervision 
or a change in policy. Given the recent creation of DMA, complaint activity during FY 2010 
was insignificant as to allow an analysis of complaint trends. With the pending re-location under 
Base Realignment and Closure, change is eminent. We are optimistic that early resolution to 
disputes will increase during FY 2011. 

V. Conclusion/ Action Plan 

With the hiring of the new Director, Office of Diversity and Equal Opportunity, DMA has 
already indentified action items that will allow the Activity to start building a model EO and 
Diversity Program. Some initial action steps include: 

• Review and publication of all Equal Opportunity and Diversity Policy Statements. 
In these statements, the Director reinforced the importance of diversity and the 
Activity's commitment to developing a Diversity Strategy. 

• Held initial discussion with HR and Plan and Policy Director to ensure EEO is 
integral to the development of the DMA strategic plan and Human Capital 
Strategic Plan. 

• Reports directly to the DMA Director. 
• Participates in all senior manager meetings. 
• Identified and trained Collateral Duty EEO Counselors to affect timely processing 

of pre-complaints 



PUBLIC AFFAIRS 

DEPARTMENT OF DEFENSE 
DEFENSE MEDIA ACTIVITY 

601 NORTH FAIRFAX STREET 
ALEXANDRIA, VIRGINA 22314-2007 

MEMORANDUM FOR ALL DEFENSE MEDIA ACTIVITY EMPLOYEES 

SUBJECT: Equal Employment Opportunity and Diversity Policy Statement 

The Defense Media Activity (DMA) is fully committed to the federal goal of 
equal opportunity in employment for all employees and applicants regardless of race, 
color, national origin, sex, religion, age, disability, sexual orientation, marital or family 
status, political beliefs, parental status or protected genetic information. A workforce that 
is diverse and inclusive at every organizational level and a workplace free of 
discrimination ensures equality of opportunity. 

DMA's most valuable asset is its diverse and multi-talented workforce - civilians, 
military members, and contractors. We must aggressively promote Equal Employment 
Opportunity (EEO) in the workplace by creating an environment that fully utilizes the 
talents and strengths of all employees. This involves providing all employees with the 
opportunities, tools, training and support systems they need to develop their fullest 
potential. This may be facilitated by helping employees balance work and family needs 
and provide appropriate accommodations and support systems for individuals with 
disabilities. 

DMA must reflect an environment that is free of discrimination and harassment of 
any kind. This means that there will be zero tolerance of discrimination and harassment 
in the workplace. Any DMA employee found to have engaged in unlawful 
discriminatory practices and/or harassment will face appropriate disciplinary action. In 
addition, any manager or supervisor who fosters an environment that allows 
discriminatory practices and/or harassment to exist will be subjected to appropriate 
disciplinary action. We must ensure employees are free to exercise their EEO rights by 
not retaliating against them for engaging in protected EEO activity or opposing 
discriminatory practices. Reprisal and retaliation are defined as any adverse actions 
taken against employees because of their involvement in the EEO complaint process or 
because of their opposition to unlawful discriminatory practices. Any employee who 
needs advice or assistance in resolving workplace discrimination may contact the Office 
of Diversity and Equal Opportunity. 

I am committed to maintaining a model workplace where each employee is valued 
and has an opportunity to contribute fully to the accomplishment of our mission. 
Although managers and supervisors are directly responsible for leading the way in 

0 



ensuring complete support ofDMA's diversity efforts, every employee must get involved 
and participate by understanding and valuing differences, cultures and backgrounds. 

Publication: This policy should be posted in conspicuous locations throughout the 
workplace. 

?;;'vi/'~~ 
Melvin W. Russell 
Acting Director 



PUBLIC AFFAIRS 

DEPARTMENT OF DEFENSE 
DEFENSE MEDIA ACTIVITY 

601 NORTH FAIRFAX STREET 
ALEXANDRIA, VIRGINIA 22314-2007 

MEMORANDUM FOR ALL DEFENSE MEDIA ACTIVITY EMPLOYEES 

SUBJECT: Anti Harassment Policy 

MAR 0 ') 20 11 

All Defense Media Activity (DMA) employees must maintain a high standard of 
conduct in the workplace and refrain from engaging in harassment. DMA will not tolerate 
conduct by employees that disparages, denigrates, or demonstrates hostility or aversion 
towards any person based upon race, color, religion, sex, national origin, age, disability, 
sexual orientation, marital or family status, political beliefs, parental status or protected 
genetic information: 

General harassment can be either verbal or written and may include physical acts. 
Such harassment has the purpose or effect of creating an intimidating, hostile or offensive 
work environment, unreasonably interfering with a person's work performance; or otherwise 
adversely affecting his or her employment opportunities. 

Examples of verbal or physical harassment include the use of slurs, epithets, 
negative stereotypes, threats, intimidation or other hostile acts designed or intended to 
disparage, denigrate, and demonstrate hostility or aversion towards a person because of his or 
her race, color, religion, sex, national origin, age, disability, sexual orientation, marital or 
family status, political beliefs, parental status, protected genetic information, or that of his or 
her friends, relatives or associates. 

Written harassment involves placement or circulation of written or graphic material 
(such as posters, flyers, memoranda and email) on walls, bulletin boards or other workplace, 
sites, that disparage or show hostility or aversion toward an individual or group because of 
race, color, sex, national origin, age, disability, sexual orientation, marital or family status, 
political beliefs, parental status, protected genetic information, or that of a person's friends, 
relatives and associates. 

Managers and supervisors are responsible for enforcing this policy and must take 
immediate, appropriate, and effective action to end any harassing activities which may exist. 
Managers and supervisors should consult with their servicing personnel office and the Guide 
for Disciplinary Penalties when initiating action to stop the harassment. Managers and 
supervisors who tolerate such harassment or fail to take prompt corrective action upon 
becoming aware of such activities may also be subject to disciplinary action. 



Any employee, who believes she or he has been subjected to harassment, or has 
witnessed such harassment, should report such actions to a supervisor or manager for corrective 
action. If prompt corrective action is not taken, the employee may contact the Office of Diversity 
and Equal Opportunity (ODEO) for assistance. 

Publication: This policy should be posted in conspicuous locations throughout the workplace. 

~,_,/ ==-
Melvin W. Russell 
Acting Director 

2 



PUBLIC AFFAIRS 

DEPARTMENT OF DEFENSE 
DEFENSE MEDIA ACTIVITY 

601 NORTH FAIRFAX STREET 
ALEXANDRIA, VIRGINIA 22314-2007 

MEMORANDUM FOR ALL DEFENSE MEDIA ACTIVITY EMPLOYEES 

Subject: Reprisal and Retaliation Policy Statement 

Requirements of Management Directive 715: The Equal Employment 
Opportunity Commission's (EEOC) Management Directive 715 requires agencies to 
issue an annual policy statement on reprisal and retaliation and display the policy 
conspicuously in agency offices. 

Policy: It is the policy and practice of the Defense Media Activity (DMA) that 
no person shall be subject to reprisal and retaliation for responsible participation in an 
Equal Employment Opportunity process, or for speaking out against practices he or she 
believes may constitute unlawful discrimination under the provisions of the statutes 
listed below: 

• Title VII of the Civil Rights Act of 1964 
• Age Discrimination in Employment Act (ADEA) 
• Equal Pay Act 
• Rehabilitation Act of 1973 
•GINA 

Definition: Reprisal and retaliation are defined as adverse actions taken because 
of opposition to unlawful discrimination. Any act of reprisal or retaliation by a DMA 
employee against a person tor using these policies responsibly interferes with free 
expression and candor and violates this policy. Accordingly, employees are prohibited 
from acts of reprisal and retaliation against those who bring charges, are involved as 
witnesses, or otherwise try to responsibly use this policy. 

How to Report: If you believe that you are a victim of reprisal or retaliation, you 
should report the person(s) to your supervisor. If the person is your supervisor, report the 
person(s) to your second line supervisor. Ifreprisal or retaliation persists after reporting it 
to your supervisor, or if it is not dealt with to your satisfaction, you may seek relief by 
contacting the Office of Diversity and Equal Opportunity (ODEO). All DMA employees 
are required to report actions by other employees that they know or have reasonable basis 
to believe, are prohibited acts of reprisal and retaliation. 



Actions for Prevention: DMA maintains a zero tolerance on any fonn ofreprisal 
or retaliation. Any DMA employee who is found guilty of engaging in this type of behavior 
is subjeet to immediate disciplinary action, including demotion, suspension and/or removal. 
Full adherence and compliance will be expected of all DMA employees. 

Publication: This policy should be posted in conspicuous locations throughout the 
workplace. 

2 

~..._/~ 
Melvin W. Russell 
Acting Director 



 



nkFICE OF THE UNDER SECRETARY OF DEFENSE fr 4000 DEFENSE PENTAGON 
WASHINGTON, D.C. 20301-4000 

MAR 2 9 2011 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Ms. Berrien: 

I 
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Enclosed please find a compilation of Fiscal Year 2010 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management (OPM) at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

, We did not receive a report from the Department of the Army and will submit that 
compop.ent's report to you under separate cover as soon as possible. 

\ 

If you have any questions about this submission or require more information, please 
contact Ms. Marilee Perkal at 703.571.9337 or at marilee.perkal@osd.mil. 

• 

Enclosure: 
As stated 

Sincerely, 

arrett, CAPT, USN 
Deputy Director 
Office of Diversity Management and 

Equal Opportunity 
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Fiscal Year (FY) 2010 Annual Report 

2010 Message from the Director 

I am pleased to present the Department of Defense Education Activity's (DoDEA) 
Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 (NoFEAR 
Act), annual report for Fiscal Year 2010. DoDEA's Community Strategic Plm1 (CSP) calls for a 
workforce that is motivated, diverse, m1d committed to continuous professional growth and 
development resulting in exemplary performm1ce and optimum stndent achievement. This report 
will reflect DoDEA's commitment and its intention to operate in a workplace free of 
discrimination and harassment. 

DoDEA is a civilim1 agency of the U.S. Department of Defense (DoD). As of September 
2010, military dependents represent 85% of the total enrollment in DoDEA schools. The schools 
are divided into tlnee areas, each managed by an Area Director. Within each of the three areas, 
schools m·e organized into districts headed by superintendents. Do DEA operates 194 schools in 
14 districts located in 12 foreign countries, 7 states, Guall1, and Puerto Rico. Schools within 
DoDEA are fully accredited by U.S. accreditation agencies. Approximately 8,700 teachers serve 
86,000 stndents. Educators make up 77% ofDoDEA's workforce in the Teacher Pay (TP) and 
Administratively Determined (AD) pay plans. These pay plans are school-level positions located 
stateside and overseas and include classroom teachers, counselors, media specialists, 
administrators, and other school-level positions. Classroom teachers are the majority ofTP and 
AD pay plm1s. 

DoDEA's total workforce of 15,873 is predominm1tly female at 78% (12,349). White 
females are the lm·gest female group at 58% (9,179) of the total workforce. The total male 
population is 22% (3,524) of the workforce. White males are the largest male group at 17% 
(2,676). White employees m·e 75% (11,855) of the total workforce. The remaining 25% of the 
workforce is: 4% (677) Hispanic or Latino female, 2% (235) Hispm1ic or Latino male; 10% 
( 1,625) black/ Africm1 American female, 3 % ( 45 8) black/ African American male; 3% ( 490) 
Asian female, 1 % (81) Asian male; 1 % (107) American Indian/Alaskan Native (Al/AN) female, 
0.1 % (18) AI/AN male; and, 2% (271) Two or more races female, 0.4% (56) Two or more races 
males. 

The Diversity Management and Equal Oppm1m1ity (DMEO) office is responsible for 
enforcing EEO laws and policies, perfornung diversity management functions, advising 
management and employees on the facilitation of reasonable accommodations for persons with 
disabilities, and providing alternative disputes resolution services for Do DEA. DMEO provides 
these services through its Administrative Management and four functional components: (1) EEO 
Compliance Progrllil1; (2) Diversity Management Progrllil1; (3) Disabilities alld Reasonable 
Accommodations Program; m1d, (4) Alternative Dispute Resolution (ADR) Progrmn. Each 
component has independent strategies with integrated functions. 

The DMEO Chiefreports to the Director ofDoDEA, in accordllilce with, the 29 Code of 
Federal Regulations (CPR) 1614.102(b)(4). The DMEO Chief is responsible for the 
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implementation of a continuing affinnative employment program to promote equal employment 
opportunity and to identify and eliminate discriminatory practices and policies (Equal 
Employment Opportunity Commission [EEOC] Management Directive 110, Chapter 1, para. I). 
DMEO's personnel complement is cunently 12 full-time equivalent (FTE) positions serving 
approximately 15,000 permanent and temporary employees operating in 12 foreign countries, 7 
states, Guam and Pue1io Rico. 

The DMEO Headquaiiers office in Arlington, Virginia, employs the Chief, one Deputy 
Chief, and four EEO Specialists functioning as Progran1 Managers with oversight for each of the 
following programs: Diversity Maiiagement Pro grain, Alternative Dispute Resolution (ADR) 
Prograin, Disability Prograi11 ai1d Complaints and Compliance Pro grain. In addition, two EEO 
Specialists are located at each of the three DMEO Area offices located in Wiesbaden, Germany; 
Okinawa, Japai1; and Peachtree City, Georgia. The positions are classified as (1) ai1 Area 
Progran1 Manager responsible for oversight of the pre-complaint EEO process, the fonnal EEO 
complaint process, EEO training, and each component of a model EEO pro grain (disabilities 
program, ADR pro grain, diversity program, and complaints ai1d compliance); and (2) a full-time 
EEO Counselor responsible for the pre-complaint EEO process, to include resolving complaints 
at the lowest possible level, providing training, ai1d working as a teain with the Area Prograin 
Manager, including developing Special Emphasis Prograin initiatives in accordance with DoD 
Instruction 1440.1. 

The NoFEAR Act was signed by President George W. Bush on May 15, 2002, and is 
intended to rednce the incidence of workplace discrimination within the Federal government by 
maldng agencies and depaiiments more accountable. Section 203 of the NoFEAR Act 
specifically requires, not later than 180 days after the end of each fiscal year, each Federal 
agency to submit to the Speaker of the House of Representatives, the President Pro Tempore of 
the Senate, the Committee on Governmental Affairs of the Senate, the Committee on 
Govermnent Reform of the House of Representatives, each connnittee of Congress with 
jurisdiction relating to the agency, the EEOC, and the Attorney General an aimual rep01i with 
specific information relating to each agency's EEO complaints activity. Further guidance is 
provided at 5 CPR§ 724 on each agency's rep01iing obligations, and also requires the 
submission of the arnmal report to the Director of the Office of Personnel Management for the 
implementation of a best practices study and the isuance of dvisory guidelines. 

( /f ~ \, ___ ,LL- -, ,}4 k 
a e ·i gera 

" Acting Director 
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FY 2010 Annual Report 

2010 Summary 

Annual Repo1i Required by Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation (NoFEAR) Act of2002 and 5 CPR§ 724. 

1. The nu1nber of cases arising under each of the respective 
provisions of!aw covered by paragraphs (I) and (2) of section 
20l(a) in wbich discrimination on the part of the agency was 
alleged. 

2. The statns or disposition of cases described in paragraph (I). Dismissed 

Settled 

Su111n1ary Judg1nent 

Pending 

3. The ainount of 111oney required to be reimbursed by such agency Lun1p Su111 
under section 201 in connection with each of such-cases, separately 

Attorney Fees identifying the aggregate a1nount of such re:iinbnrse1nents 
atl!ibutable to the payment of attorneys' fees, if any. 

4. The nmnber of e1nployees disciplined for discri1nination, 
retaliation, harassment, or any other infraction of any provision of 
law referred to in paragraph (I). 
5. Any adjustment (to the extent the adjustment can be ascertained Not Applicable 
in the budget of the agency) to comply with the requirements under 
section 20 I. 

6. NoFEAR Act Training Plan pursuant to 5 CFR §724.203 I See NoFEARAct Training Plan on page 21. 

4 

04 

01 

03 

00 

00 

$77,000 

$60,000 

00 

I 
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FY 2010 Annual Report 

2010 Analysis - Section 203(a)(7) 

1. Trend Analysis/Cansality 

EEO Contacts - Aggrieved persons who believe they have been discriminated against 
must contact an agency EEO connselor prior to filing a formal complaint. The person mnst 
initiate connselor contact within 45 days of the matter alleged to be discriminatory. 29 CPR 
1614.105(a)(l ). 

ln FY 2010, EEO contacts increased 0.4%, from 221 in FY 2009 to 291. In FY 2010, 
1.8% of the agency workforce (15,873) initiated contact with the DMEO office compared to 
1.4 % in FY 2009. EEO contacts are significant indicators reflecting the impmiance of the 
counselor's responsibilities in providing information and guidance on avenues of redress for non
EEO issues. Although EEO contacts increased in FY 2010, only 42% continued through the 
EEO process, a 4% improvement from FY 2009 at 46%. Over half, 58%, of the FY 2010 
contacts were resolved and did not continue tlu-ough the EEO process. 

Pre-complaints - InFY 2010, 0.77% of the workforce (15,873) filed pre-complaints, a 
0.12% increase from FY 2009. DoDEA is 0.43% below the 1.2% government-wide average for 
pre-complaints filed by workforce. See EEOC Armual Report on the Federal Workforce FY 
2009, http://www.eeoc.gov/federal/reports/fsp2009/index.cfm. The Agency's 5-year average 
pre-complaints filed by workforce is 0.59% per FY, currently the Agency is 0.18% above the 5-
year average. 

h1FY2010, DoDEA experienced a 22% increase in pre-complaints filed from FY 2009. 
Since FY 2006, pre-complaints increased 54%. The increase has not been pinpointed to a 
specific occurrence, however, some stateside and overseas schools closed and in other locations 
new schools opened as a result of military base closures and realig11111ents. Additionally, the 
Agency experienced a major reorganization in FY 2009 initiated by the DoDEA Director to 
maximize resources and provide consistent support for the mission. Changes in the workplace 
often produce resistar1ce, coupled with the realignment arid base closures most likely had a direct 
impact on the increase in complaint activity. 

Formal Complaints - The conversion rate from pre-complaint to fmmal complaint filed 
has continued to decrease since FY 2006, which is a significant accomplishment. In FY 2010, 
40% of pre-complaints continued tlu-ough the fo1mal EEO process. This is a 5% decrease from 
FY 2009 at 45% and an 11 % decrease from FY 2006 at 51 %. During the past 5 years, the 
conversion rate from pre-complaints counseled to formal complaints filed averaged 44% per FY. 
Presently, DoDEA is 4% below their 5-year average conversion rate. 

ln FY 2010, 49 fo1mal complaints were filed, a 9% increase from FY 2009; arid a 44% 
increase from FY 2006. From FY 2006-2010, a total of208 formal complaints were filed, ar1 
average of 42 per FY. DoDEA is 7 fonnal complaints above their 5-year average for FY 2010. 
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This is not a significant increase in fomml complaints filed, especially when aclmowledging the 
reorganization, the National Security Personnel System (NSPS) conversion, and some school 
closings. A total of 0.30% of the workforce (15,873) filed fonnal complaints in FY 2010. The 
Agency is 0.24% below the 0.54% government-wide average for formal complaints filed by the 
workforce. See EEOC Annual Report on the Federal Workforce FY 2009, 
http://www.eeoc.gov/federal/reports/fsp2009/index.cfm. 

Bases and Issues Filed in Formal EEO Complaints - The top three bases government
wide for the past 5 years have been (in order) reprisal, age, and race (black/African-American). 
In FY 2010 DoDEA's top three bases in formal EEO complaints filed were reprisal; age; and 
race (black/ African-American). 

The top three government-wide issues filed between FYs 2004-2009 are harassment 
(non-sexual), promotion/non-selection, and terms/conditions of employment. The top three 
issues raised in DoDEA complaints were harassment (non-sexual); appointment/hire, and 
assignment of duties. 

For the past five fiscal years, DoDEA's top bases have fluctuated. For FY 2010, it was 
reprisal; in FY 2009 and FY 2008, it was age; and in FY 2007 and FY 2006, race/black/ African
Ame1ican. Overall, the top issue brought forth remains harassment (non-sexual) Agency and 
government-wide. 

2. Practical Knowledge Gained through Experience 

A number of notable successes in the processing of EEO complaints were made in 
FY 2010: improvements in the number and percentage of timely EEO investigations and Final 
Agency Decisions, improved conversion rates from contact to pre-complaints filed and from pre
complaints filed to formal complaints filed, and increased resolution rates. 

EEO Investigations - The EEOC regulatory requirement is 180 days to complete an 
investigation and issue a Report ofinvestigation (ROI). Investigations pose challenges for 
DoDEA for the following reasons: 

1. DoDEA is a geographically dispersed organization composed largely of 
educators who are inaccessible while teaching and during school recess breaks; 

2. DoDEA does not have internal investigators but uses investigators from the 
Department of Defense, Civilian Personnel Management Services, Investigations and 
Resolutions Division (IRD). 

• DMEO realigned functions by assigning a Complaints Manager to focus 
closely on the investigative process and implement processes to hold case managers 
accountable to timeliness of investigations. 
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• The DMEO Area offices are each assigned a Program Manager 
responsible for monitoring the investigative process and pe1fonning the full spectrum of the EEO 
program (diversity, disabilities, complaints and compliance, and ADR). 

• To address the backlog and delays at IRD in completing investigations, 
DMEO is contracting out investigations. 

During FY 2010, DMEO increased the total number of EEO investigations completed 
and the mnnber of timely completed investigations. In FY 2010, DoDEA completed 35 EEO 
investigations, 20 more than the 15 investigations completed in FY 2009. It is notewo1ihy that 
investigation timelines improved by 4% (from 87% timely in FY 2009 to 91 % timely in FY 10), 
even though investigations increased. The Agency is 18% above the 73% govemment-wide 
average for timely completing investigations. See the EEOC FY 2009 Report on the Federal 
Work Force. IRD conducted 77% of the 3 5 investigations completed in FY 2010. Of those, 
11 % were untimely. The Agency contracted out 23% of FY 2010 investigations which were 
completed in an average of 159 days, 21 days below the required 180-day processing timefran1e. 
DoDEA's usage of contract investigations increased 10% in FY 2010, resulting in an 
improvement of timeliness by 4%. 

From FYs 2006-2010, 111 investigations were completed; 63% timely and 38% 
untimely. To ensure investigations are timely processed, DMEO Area Program Managers have 
been directed to diligently monitor all investigations closely to ensure RO Is are issued within the 
180-day timeframe (or 360 days or wit11 a 90-day extension as applicable), and request 
extensions as appropriate. 

Although investigation timeliness has improved, the average number of investigation 
processing days increased 10 days from 197 days in FY 2009 to 207 days in FY 2010. The 
increase in average processing days was due to three IRD investigations exceeding the 180/360-
day investigation timeframe (one investigation took 436 days; two others took 510 days). 
Investigation delays of this magnitude are an exception to t11e rule. Omitting these three cases 
would bring the average processing days to 197 days, the same as FY 2009, only 17 days over 
the required 180-day processing requirement. The EEOC' s FY 2009 Report on the Federal 
Work Force government-wide average investigation processing timeframe is 185 days; DoDEA 
exceeds this by 22 days. However, the EEOC also reported the average processing days for 
Federal agency investigations conducted internally (as with IRD) was 207 days; DoDEA equals 
this average. The average processing days rep01ied for investigations conducted by contractors 
was 175 days; DoDEA out performs with 159 days, 16 days less than the average. 

As stated above, to improve this average, DMEO Area Program Managers are required to 
vigorously monitor each investigation to ensure timeliness. The DMEO Headquaiiers 
Complaints Manager issued an investigation flow chart to assist Area staff in tracking 
investigations which has shown to improve efficiency. In addition, Area Pro grain Managers 
must monitor iComplaints, the Agency case-management tracking system, to ensure timeliness. 
Some of the reasons repmied for untimely investigations ai·e slow assigmnent of investigations to 
investigators at IRD, reassigning cases within IRD multiple times without notifying the agency, 

7 



dodeo 
Diversity Management & Equal Opportuuity 

delays in obtaining documents from Human Resources to provide to the investigator, and delays 
in obtaining witness affidavits. DoDEA DMEO continues to review, measure, and revise its 
processes and procedures to improve timeliness. To improve contract efficiency, DMEO is 
working on blanket purchase agreements for contract investigators to contract out more 
investigations. Timeliness elements are in the DMEO Area Program Manager's perfom1ance 
standards for issuance of the completed ROI. To meet those standards, the Area Program 
Managers are requesting expedited investigations from IRD, submitting standard documents 
when requesting the investigation, and requiring weekly status repo1ts from investigators. 

Final Agency Decisions (FADs) - The EEOC mandates that F ADs be issued within 60 
days of the 30-day election period. In FY 2009 the government-wide average for issuing F ADs 
without an AJ's decision was on average 175 days, as repmted in the EEOC FY 2009 Report on 
the Federal Work Force. DoDEA transcended the 60-day requirement by issning merit F ADs an 
average of 53 days (7 days below the 60-day requirement and 122 days below the govemment
wide average). DoDEA timely issued 93% of the meritFADs in FY 2010, with only one 
untin1ely. 

In FY 2009 DoDEA repo1ted 25% of F ADs timely issued in an average of 110 days. 
DMEO implemented significant process changes in processing F ADs through the following 
measures: (1) issuing a FAD flow chart with timelines to the Area Progran1 Managers; 
(2) holding Area Program Managers accountable for review of the FAD; (3) giving General 
Counsel a 3-day turnaround for legal sufficiency reviews, and, ( 4) monitoring the F ADs closely 
at the Headquarters level. These process changes resulted in a 68% improvement in FY 2010. 
Do DEA will continue to closely monitor its F ADs to reach its objective for 100% timeliness. 

DoDEA's DMEO Alternative Dispute Resolution (ADR) Program - DoDEA is fmnly 
connnitted to using its ADR process to resolve workplace disputes. Used properly and in 
appropriate and feasible circumstances, ADR can provide faster and less expensive results while 
at the same time improving workplace communication and morale. DoDEA's preferred method 
of ADR is mediation. DoDEA's DMEO ADR program has had an extremely positive impact on 
the efficiency of its worldwide EEO program. 

During pre-complaint counseling, EEO issues can be resolved by either a settlement, 
withdrawal, or a decision not to file a fonnal complaint. Pre-complaint EEO counseling and 
ADR programs address many employee concerns before they result in formal EEO complaints. 

In FY 2010, 58% of the EEO contacts (291) did not continue through the EEO pre
complaint counseling stage due to facilitation ADR techniques utilized by the EEO counselors 
who are trained certified mediators. Regarding pre-complaints, of the 123 pre-complaints 
counseled in FY 2010, 59% were resolved, a 4% increase in resolution from FY 2009 and an 
11 % increase from FY 2007. In FY 2009, the govermnent-wide pre-complaint resolution rate 
average was 55.5%. DoDEA has surpassed this rate by 3.5%. The increase in resolving pre
complaints from EEO contact to pre-complaint filed is directly attributed to having an EEO 
Counselor in each Area offices to focus solely on the pre-complaint counseling process. 
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The DMEO ADR process is voluntary; however, management is strongly encouraged to 
participate. The DMEO office has trained its staff as certified mediators and now has on-staff 
mediators in all area offices to serve throughout the EEO process in resolving workplace 
dispntes. As a result, the ADR process is more accessible to employees. In FY 2010, ADR was 
offered in 91% of pre-complaints counseled. The govenunent-wide FY 2009 offer rate for ADR 
during pre-complaint com1seling is 78%, with a 49% ADR pmiicipation rate. DoDEA has 
exceeded the government-wide offer rate by 13%. However, DoDEA is 34% below the 
gove1mnent-wide ADR pre-complaint participation rate. Notwithstanding the low pre-complaint 
ADR pmiicipation rate, EEO contacts and complaints are being resolved at the lowest-possible 
level, as evidenced by our 59% pre-complaint resolution rate. 

3. Update on the DMEO Reorganization to Attain the Essential Elements of a Model EEO 
Prngram 

In FY 2010, the DMEO office became fully staffed in all functional areas when we filled 
two vacant positions. The positions filled were (1) EEO full-time counselor for the Domestic 
Dependent Secondary and Elementary Schools, Peachtree City, Georgia, DMEO office; and (2) a 
full-time ADR Program Manager position at the DMEO Headqumiers office. We have found 
that Area offices staffed with a Pro grain Manager and a full-time EEO counselor yields better 
processing m1d resolution rates. The responsibilities of the Area EEO counselor include 
providing EEO counseling for the EEO pre-complaint process, assisting the Program Manager 
with the diversity mmmgement, disabilities progrmn/reasonable acconnnodations and the ADR 
program. Filling the vacant ADR Program Manager position at Headquarters provides oversight 
of the ADR Program to include marketing m1d training Agency-wide. We anticipate improved 
ADR pmiicipation m1d resolution rates with this new addition. 

The FY 2007 reorganization that realigned positions to fm1ction as progran1 mm1agers at 
Headqumiers in the area of Complaints m1d Complim1ce, ADR, and Diversity, along with, 
staffing all area offices with a full-time counselor, brought efficacy and better oversight for each 
functional. area. Overall, pre-complaint resolution rates improved 11 % from 48% in FY 2007 to 
59% in FY 201 O; the conversion rates from pre-complaints to forn1als have dropped 9% from 
49% in FY 2007 to 40% in FY 2010, even with a turnover of perso1U1el; FAD processing 
timelines improved 43% from 50% timely in FY 2007 to 93% timely in FY 2010; and 
investigation timeliness improved 73% from 18% timely in FY 2007 to 91 % timely in FY 2010. 
Operating at full capacity at all Area offices has resulted in overall program improvements. 
DMEO expects continuous improvement in our processing times as our staff continues to grow 
as a temn. 
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FY 2010 \Vebposting Data 

Data Posted Pursuant to Section 301 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 

For 4th Quarter 2010 for period ending September 30, 2010 
'*Mixed Cases are Included in this report.*' 

,;I 

'I 
Comparative Data 

- ---

I Previous Fiscal Year Data 

,I 
" Complaint Activity 2005 2006 
! 

2007 2008 2009 
I 'I I 

I 'I I ' Number of Complaints Filed 25 34 
! 

50 31 
' 

44 

Number of Complainants 
'I 

25 I 33 
I 

50 31 ' 43 
:1 

Repeat Filers 
;\ 

0 I 1 I 1 0 
,\ 

1 

I Comparative Data 

Complaints by Basis Previous Fiscal Year Data 

Note: Complaints can be filed ! 

af/eging multiple bases. The 
sum of the bases may not 
equal total complaints filed. 2005 2006 2007 2008 ' 2009 

Race 12 21 I 27 10 
' 

14 
! 

Color I 3 10 7 2 
,\ 

5 

Religion 3 3 4 I 1 1 

Reprisal I 10 14 15 9 9 

Sex 12 18 23 9 20 

National Origin 3 5 I 5 I 7 I 8 

Equal Pay Act 0 0 0 0 1 
- ---- - -------

10 

2010 
Thro 
09-30 

49 

49 

0 

2010 
Thro 
09-30 

12 
' 

2_ 
' 

l 

24 

11 
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I Age I 10 I 14 I 20 I 10 18 I 
I Disability I 

7 I 8 I 
16 I 7 6 

\ Non-EEO I 1 I 0 I 0 I 0 1 

Comparative Data 

Complaints by Issue Previous Fiscal Year Data 

Note: Complaints can be filed ii 

alleging multiple bases. 
The sum of the bases may not equal 
total complaints filed. 2005 2006 2007 2008 2009 

Appointment/Hire 2 9 5 1 6 

" 
Assignment of Duties 2 3 3 2 2 

. 

Awards 0 0 o I o 0 

Conversion to Full-time 0 0 0 0 0 

Disciplinary Action 

Demotion 0 o I o I o 0 

Reprimand 

Suspension 1 1 I o 

Removal 0 a I o :\ o I 1 

Other 4 2 o I 1 0 

Duty Hours 0 

Evaluation Appraisal I 2 L o 1 

Examination/Test 0 0 0 0 0 

Harassment 

21 

u 
l 

2010 
Thru 
09-30 

1 

0 

Q 

Q 

l 

l 

Q 

2 

Q 

Non-Sexual 10 12 17 14 21 '\ 21 

Sexual 1 0 3 2 1 l 

Medical Examination 0 0 1 0 0 Q 
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I 

I t I Pay (Including Overtime) I 2 0 0 0 1 Q 

Promotion/Non-Selection 3 6 
I 

3 I 5 2 ± 
Reassignment 

Denied 1 0 1 
I 

0 0 Q 

I 
' Directed 2 4 9 4 4 2 

' 

Reasonable Accommodation 4 1 I 2 4 .I 2 l 

Reinstatement I 0 0 0 0 0 Q 

Retirement I 1 0 0 0 I 0 2 

Termination 4 1 I 6 4 'I 5 ± 
Terms/Conditions of Employment I 2 4 2 1 :I 5 l 

Time and Attendance 0 2 2 0 
,1 

0 2 
'1 

Training I 0 1 1 0 ii 0 Q 

other 3 1 I 0 I 1 I 
'I 

0 I §_ 

Comparative Data 

Previous Fiscal Year Data I 2010 

2oos ,I 2001 
Thru 

Processing Time 2005 2008 2009 '1 09-30 
'I 

Complaints pending during fiscal year 

Average number of days in 
229.04 : 208.91 1264.37 216 79 ' 215.31 1215.90 investigation 

' 161.76 ,, 76.53 'l 54.74 Average number of days in final action 69.71 101.59 1, 122.42 

Complaint pending during fiscal year where hearing was requested 
. 

;/ 

Average number of days in 
225.73 219.82 . 257.93 212.00 214.11 215.22 

investigation 

Average number of days in final action 35.64 22.93 89.83 52.00 37.57 58.00 

Complaint pending during fiscal year where hearing was not requested 
- -

198. 92 ;i 269. 20 
I 

Average number of days in 
234.00 220.15 , 215.94 216.26 

investigation I 
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Average number of days in final action 137.86 239.25 155.00 187.59 110.62 53.87 

i 
Comparative Data 

Previous Fiscal Year Data 2010 

2006 ) 2001 ! 

Thru 
Complaints Dismissed by Agency 2005 2008 2009 09-30 

Total Complaints Dismissed by Agency 5 6 I 17 8 11 u 
Average days pending prior to dismissal 63 I 526 I 103 

' 

300 I 49 11 36 

Complaints Withdrawn by Complainants 

I I 
' 

Total Complaints Withdrawn by Complainants 1 2 2 2 2 I l 

Comparative Data 

Previous Fiscal Year Data 2010 

2005 ,I 2006 2008 j 2009 • 
Thru 

2007 09-30 
Total Final Agency Actions Finding 11 

Discrimination #I% I# '%' #;\% #!:%1#\010 # % 

I Total Number Findings I 0 I I 0 I 0 I 0 Ii 1) 0' 
. 

1 . ,' · .. . 

Without Hearing 0 iJ 0 jo 0 0 0 0 ,1 0 1) 0 0 'IQ 0 

I 0 :; 0 I 0 I 0 )o o Io I 
I ' 

With Hearing 0 ' 0 ' 0 .11 100 
' 

Findings of Discrimination 
Comparative Data 

Rendered by Basis Previous Fiscal Year Data 2010 

2008 1 2009 
Thru 

Note: Complaints can be filed 2005 2006 2007. 09-30 
alleging multiple bases. 
The sum of the bases may not equal 
total complaints and findings. # % # % # % # '% '#' % # % 

' 

Total Number Findings 0 ' ,· o, 0 0 ' .. 
i 0 ' 

•. 1 
' 

Race )o 0 I 0 0 0 0 0 0 0 0 1 100 

Color jo 0 I 0 0 oj 0 0 0 0 I 0 l 100 

Religion 0 0 0 0 0 0 0 0 • 0 ' 0 Q 0 
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Sex 

National Origin 

Equal Pay Act 

Age 

Disability 

Non-EEO 

. 

Findings After Hearing 

Race 

Color 

Religion 

Reprisal 

Sex 

) National Origin 

Equal Pay Act 

Age 

Disability 

Non-EEO 
"' ",' · .... " 

.· . 

Findings Without Hearing 

Race 

Color 

Religion 

Reprisal 

Sex 

. 

\ a · a a 1 a · a I a a I a a a l 1 oo 

0 0 a I a 0 
I 

0 o, 0 0 0 _Q 0 

'\ o o o ,I o 
i1 I 

0 0 0, 0 0 0 _Q ' 0 

\0'10 0,0 0 0 o. 0 \o 0 _Q • 0 

0, 0 \o 0 l' 100 

0 0 0 ,\ 0 0 _Q 0 

a I a 0 ,\ 0 
· . . 

' >· ' ' ,' .· . 

. lo. ··o'J .•• ol oi .. o ... •1'1 · · 

0 ' 0 ,j 0 I 0 0 I 0 0 I 0 I 0 • 0 I 1 :; 100 

0 0 I 0 ' 0 . 0 0 I 0 I 0 I 0 0 \ 1 ,\ 100 

o ol\o o \o o 0
1 

o\o\o !2[ o 

I 0 ,I 0 J 0 ii . 0 . ' 0 :: 0 I 0 i 0 0 I 0 l • 100 

··.···.,·.. . ............ .·. ·. · .. 

.. ··· _>_-__ ', ' ',' .: : ,' '. \ 

Joil ..... IJoJ ;Jo· .. ··•·· o,.··.a. a r 
o o,\o oJo o o o \o 

\o a a 'I a a a a a a a _Q. a 

0 

0 

0 1Q 
'1 

0 

0 ,\ 0 0 

0 ' 0 0 

0 0 0 

0 0 0 _Q 0 

0 0 0 _Q 0 

o o o o\o o o o o o .Q o 
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National Origin II 0 0 0 0 0 0 0 0 0 0 IQ 0 

Equal Pay Act '10 0 0 0 olo 0 0 0 0 QI 0 

I Age 
i 
! 0 'I 0 0 0 0 0 ' 0 

! 
0 0 0 0 0 

Disability o I o 0 
I 

0 \o 0 0 0 0 0 Q 0 

I Non-EEO \o o .Io o I o 0 0 i 0 ' 0 0 QI 0 

" 

Comparative Data 

Previous Fiscal Year Data 2010 

2oos \ 2oos 
I Thru 

2001 ·1 2oos 2009 09-30 
Findings of Discrimination 

% I# % I# ! O/o Rendered by Issue # ;% # : # % #, % 

Total Number Findings Io :, o· • o' 0 
'• ,.·. ' 

0' 
' 

1 
'' ' '• 

Appointment/Hire O• 0 0 ' 0 : 0 : 
,, 

a 'Io 0 ' 0 0 Q 'I 0 
I , I 0. I 0 I Assignment of Duties O· 0 ' 0 ' 0 ·o 0 0 ' 0 0 0 -I 

:I ! 

o I o Q .I Awards 0 i 0 ' 0 ' 0 10' 0 1, 0 11 0 0 I 
' 

o \ o :10 I 0 I 0 I 0 I 0 ;i 0 '\ 0 Conversion to Full-time 0 Q 0 

Disciplinary Action 

Demotion o .1 o Io o )oil o ,101: o ,/o' 0 Q ,I 0 

I 0 ,I 0 
I 

·\ _Q ,1 
Reprimand 0 0 0 0 i 0 I 0 I 0 0 0 

'i 0 ,Io I o ' 
i 0 Suspension o, 0 0 0. 0 0 0 0 

i 

Removal o \ o 'I 0 0 0 0 
'I 

I ,I o 'I o 0 0 Q. 0 

Other o, 0 ' 0 : 0 I 0 ,I 0 I 0 ·l 0 0 0 '0 - ' 
0 

Duty Hours Q! 0 !o 0 I 0 I 0 ,I 0 i 0 0 0 IQ 0 

Evaluation Appraisal \o 0 o. 0 0 0 0 ' 0 0 0 Q 0 
i 

Examination/Test 0 0 ·O 0 0 0 0 0 \o 0 Q 0 ,, 

Harassment 

Non-Sexual 0 0 0 0 0 0 o I o 0 0 

' 

Q 0 
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jsexual ... i 0 0 0 0 ' 0 0 I 0 I 0 0 0 IQ 0 

I Medical Examination I 0 I a I 
i' 

ii a ,I IQ 
' 0 0 '1 0 0 0 ' 0 0 0 

Pay (Including Overtime) ii 0 0 0 0 i1 0 '1 0 0 : 0 ,10 0 Q 0 

I Promotion/Non-Selection I 0 :1 0 I 0 I 0 I 0 I 0 I 0 I a I 0 I 0 IQ :I 0 

I Reassignment 

Denied I 0 I 0 o ,I o 0 0 0 0 I 0: 0 l 100 

Directed IQ 0 0 ' 0 0 I 0 O! 0 lo 0 l 100 

Reasonable Accommodation 0' 0 0 ' 0 lo 0 0 0 I 0 
i 

0 Q: 0 

Reinstatement ii 0 0 0 ' 0 I 0 I 0 ·O 0 a I 0 IQ 0 

Retirement a ·1 0 lo 0 I a I a 0 0 a 'I 0 IQ 0 

I Termination 0 1

1 0 
i 

1

1° I 0 0 0 0 O' 0 0 Q 0 I 

Terms/Conditions of Employment \o 0 a· 0 0 0 0 0 I a: 0 Q 0 

Time and Attendance /o 0 jo 0 0 0 oj 0 I 0 0 Q 0 
-- -

1
1 i : :1 

I a, : 

lo Training 0 0 0 0 0 0 0' 0 .Q 0 

,I a 0 i I I Other - User Defined 0 0 0 0 , o ;
1 

o o 0 Q 0 
I I : :t , 

. .· ' .· .·.··.·· .. . 

' ··• ..... · ,' > ---- - .--- , .. 
· .. • .. ' ' 

• 
··.'.·· ··'' . 

' 

' ·. 

I 0 I 
' 

0 ,\ ,\ 0 I J 1 
: .. Findings After Hearing a· · .. 0 

' 
•', 

. 

·Io, I aJ a 
,, 

!I 0, Appointment/Hire 0 io 0 0 !1 0 0 Q 0 
' 

Assignment of Duties I a, 0 ' 0 0 I a :'. a a I a ' 0 i 0 IQ 0 

Awards o, 0 ol 0 ii 0 I 0 o! 0 0 :1 0 IQ !I 0 
1 : I 

Conversion to Full-time lo 0 0 0 I a ! 
0 ,0 

I 
0 0 0 Q 0 

Disciplinary Action 

Demotion jo 0 0 0 I 0 I 0 0 0 0 0 Q 0 

Reprimand ' : 0 0 0 0 lo 0 ' 0 ~ 0 'I a . 0 0 0 

Suspension o· 0 0 0 I 0 I 0 0 o I o 
:1 

0 IQ 0 

Removal 0 0 ·a 0 lo 0 0 0 0 0 Q 0 
. 

----- --- -- ------
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I Other 

Duty Hours 

I Evaluation Appraisal 

I ExaminationfTest 

Harassment 

Non-Sexual 

I Sexual 

Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

Denied 

Directed 

Reasonable Accommodation 

Reinstatement 

Retirement 

Termination 

Terms/Conditions of Employment 

Time and Attendance 

Training 

Other - User Defined 
.. . 

. . ...... . 
Findings Without Hearing 

Appointment/Hire 

Assignment of Duties 

Awards 

iolo\0
1
0:

1
0 o o o.o o Q o 

o o\o o o o\o o o o Q o 

jo!o!o/o o o o,o.o o\Q o 

o o o o\o:lo a.loo o _o o 
' ii 

o o\o'lo o\o,JoJo:iooiQ o 

o 
1 

o o • o I o I o o_I o 1[ o ·• o Q o 

.J a a a a \ a \ a a a a a i 100 

0 0 

0 0 

\a a 0 
! I 

0 0 

0' 0 
.I a,\ a 
a I a 0 

ii 
0 0 ' 0 O I 0 

0 ! 0 I a a 0 

0 a I a 

0 0 0 
. 

.:- -: : ' 

o o lo 

l 100 

0 0 'I 0 I 0 0 Q 0 

0 0 Q 0 

0 0 0 

' :I I 

001000Qo 

0011 0'00_00 
!J 

00!0
1

10000 
' ' 

.. 

0 

a a a a \ a a 0 0 0 O.Q 0 

oooJo\oo 0 

0\0\0000 0 0 0 0 0 0 
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I Conversion to Full-time 

I Dis~iplinary Action 

I ii 

\o i o :I o Q ii Demotion !Io , 0 0 0 0 ' 0 0 0 
.. !I ,, 

Reprimand \ o ,1 o I I ' 0' 0 0 0 0 ! 0 : 0' 0 Q 11 
0 

lo 
I ol Suspension 0 0 0 0 0 0 ' 0 . 0 0 0 

- 'I 

Removal lo 0 0 0 0 0 o' 0 'I 0, 0 o ,I 0 
' 

- 'I 

I Other 
I 

'Io IQ ;I o 'I o 0. 0 0 0 0 0 0 0 

Duty Hours \ o ,l o 0 I 0 I 0 .I 0 0 0 0: 0 Q ,I 0 

Evaluation Appraisal I 0 '1 0 .Io ,I o o\ 0 0 0 . 0 0 Q 0 
:1 

ExaminationfTest o 'I o lo 0 ol 0 lo 0 ,010 Q\ 0 

Harassment 

Non-Sexual 0 !: 0 I 0 I 0 
. I o. 0 Jo 0 0 0 0 'I 0 

' 
i 

Sexual I 0 ,, 0 0 
11 

0 Io ,I o \ o i 0 I 0 I 0 Q\ 0 

Medical Examination .I 0 0 oi 0 0 0 0, 0 0 0 QI 0 
' 

Pay (Including Overtime) l 0 0 o I o Io , 0 oi 0 0 0 Q 0 

Promotion/Non-Selection 0 0 1 o ,! o I 0 I 0 I 0 
I 

0 I 0 I 0 Q 0 

Reassignment 
,, 

' 0 ,1 0 lo 
I 

.I 0 ! ol Denied 0 '1 0 0 0 '. 0 0 0 
' 

-1 

Directed ·O 
,1 

0 ' 0 ' 0 lo 0 I 0 ',I 0 o' 0 , o ,I 
- 'I 

0 

Reasonable Accommodation \o ·. 0 l 0 
1

1 
0 0 0 o ',I o I a: 0 Q .1 0 

I 

Reinstatement 'Io !I o O; 0 ol o 
1° 

1

11 ° · 0 I 0 0 ;I 0 

!I 

I 0 I 0 ' Retirement 0 ' 0 lo 0 O· 0 0 0 Q 0 
' . !I ... · 

Termination 0 0 lo 0 O· 0 oi o '0 0 Q 0 

Terms/Conditions of Employment lo 0 I 0 0 0 0 o ,! o Io I 0 IQ 0 

Time and Attendance lo 0 o I o Io 0 o I o ,Io 0 Q 0 
!I :1 

Training 0 0 :0 o I o 0 o I o Io 0 0 0 
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I Other - User Defined 

Comparative Data 

Previous Fiscal Year Data 2010 
Pending Complaints Filed in 

lzoos 2006 1 2001 
Thru 

Previous Fiscal Years by Status 2008 2009 09-30 

Total complaints from previous Fiscal Years I 46 38 I 35 51 33 :!l 
Total Complainants 45 37 I 34 50 31 I 40 

Number complaints pending 

Investigation 0 0 0 I 0 0 l 

ROI issued, pending Complainant's action 
ii 

0 I 0 I 1 0 I 0 Q 

Hearing 
ii 

0 I 0 0 I 0 10 I 12 

Final Agency Action !I 2 I 0 3 0 2 
I 

l 

Appeal with EEOC Office of Federal ,I 
0 0 0 0 0 Q Operations ! 

! 

Comparative Data 

'I Previous Fiscal Year Data 

'I I 
,, 

2010 
! i 

I 
1

,[ 2005 I 2006 
Thru 

Complaint Investigations '2007. 2008 2009 09-30 
' 
' ' Pending Complaints Where Investigations 

I 5 6 4 1 0 Q Exceed Required Time Frames 
L 
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FY 2010 Annual Report 

NoFEAR Act Training Plan 

This document sets foiih the DoDEA's training plan, pursuant to the Notification and Federal 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Public Law 107-174, and 5 CFR 
§ 724.203. 

Requirements of the No FEAR Act 

Specifically, Section 202( c) of Title II of the No FEAR Act sets forth the following requirement: 
"Each Federal agency shall provide to the employees of such agency training regarding the rights 
and remedies applicable to such employees under the [Federal antidiscrimination and retaliation 
statutes and other legal authority]." 

Requirements of 5 CFR § 724 

5 CFR § 724.203(a) requires the following: "Each agency must develop a written plan to train 
all of its employees (including supervisors and managers) about the rights and remedies available 
under the Antidiscrimination Laws and Whistleblower Protection Laws applicable to them." 

5 CFR § 724.203(b) fmiher specifies: "Each agency training plan shall describe: (1) The 
instructional mate1ials and method of the training, (2) The training schedule, and (3) The means 
of documenting completion of training." 

Next, 5 CFR § 724.203( d) requires each agency "to complete the initial training under this 
subpart for all employees (including supervisors and managers) by December 17, 2006. 
Thereafter, each agency must train all employees on a training cycle of no longer than every 2 
years. 11 

Finally, 29 CFR § 724.203(e) sets forth the following requirement: "After the initial training is 
completed, each agency must train new employees as pa:ti of its agency orientation pro grain or 
other training pro grain. Any agency that does not use a new employee orientation progra:tn for 
this purpose must train new employees within 90 calendar days of the new employees' 
appointment." 

DoDEA NoFEAR Act Training 

1. Initial Training Required by 5 CFR § 724.203( d) 

DoDEA's DMEO office contracted with LRP Publications to access its NoFEAR 
interactive online training. The NoFEAR training can be taken at an employee's workstation and 
takes less than 30 minutes to complete all six sections .. Each section of the video can be selected 
from the menu and viewed in order (Whistleblowing; Race/Color National Origin; Religion; 
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Sex/ Age; Disability/Retaliation). The final section addresses regulatory timeframes for filing 
EEO and Whistleblower complaints. 

2. NoFEAR Act Training during New Employees' Orientation, Required by 5 CFR § 
724.203(e) 

DoDEA's DMEO office sponsors and participates in all DoDEA New Employee 
Orientation sessions providing basic infom1ation on the N oFEAR Act and directing new 
employees to the NoFEAR Act online presentation posted on DMEO's intranet website. 

3. Recurring NoFEAR Act On-Line Training and Documentation 

NoFEAR training is mandatmy for all employees, managers, and supervisors. Newly
hired employees must be trained within 90 days of hire; refresher training is required every year. 
Each Area office is required to provide the local DMEO Progran1 Manager with the total nnmber 
of completed training certificates by Febrmuy of each year. The program is in compliance with 
the recuning training and documentation requirements of 5 CFR § 724.203(b) and ( d). 

4. Other Training 

True Colors, a diversity training tool, is an interactive, ente1iaining and easy-to
remember personal success seminar, providing new tools to employees to understand themselves 
and those with whom they work. The Diversity Program Manager, DMEO staff's certified 
trainer, has rolled out True Colors training to two schools in FY 2010, and plans to implement it 
throughout DoDEA. Evaluations of the training have been more than favorable and 
demonstrated that the True Colors training has been effective. Word has spread, and DMEO is 
being requested to provide this training in other schools, to administrators, and stndents. 

Marilee Fitzgerald Date 
Acting Director, Department of Defense Education Activity 
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Department of Energy 
Washington, DC 20585 

March 28, 2011 

The Honorable Jacqueline A. Berrien 
Chairwoman, U.S. Equal Employment Opportunity Commission 
131 M Street, N.E. 
Washington, D.C. 20507 

Dear Madam Chairwoman: 

'i 

,: :1 .. ·J 
'~·J 

In accordance with Office of Personnel Management regulation 5 CFR Section 
724.302, the United States Department of Energy hereby submits the enclosed 
No FEAR Act report for Fiscal Year 2010. 

If you have any questions regarding this report, or if you need additional 
information, please feel free to contact me at (202) 586-8383, or Kathy Peery in 
the Office of Congressional and Intergovernmental Affairs, at (202) 586-2794. 

Enclosure: 

- FY 2010 Report: No FEAR Act 

Sincerely, 

~~ 
Acting Director 
Office of Economic Impact and Diversity 
United States Department of Energy 

@ Printed with soy ink on recycled paper 
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The following information is provided by the U.S. Department of Energy, in accordance 
with Office of Personnel Management Regulation 29 CFR Part 724, Subpart C -
u Annual ReportD. 

Section 724.302(a)(1): 
NUMBER OF CASES IN FEDERAL COURT ARISING UNDER EACH OF THE 
RESPECTIVE PROVISIONS OF LAW 

See Attachment 1, ucases in Federal Court." 

Section 724.302(a)(2): 
STATUS/DISPOSITION, MONEY REIMBURSED TO THE JUDGMENT FUND, 

1 

e REIMBURSEMENT OF ATTORNEY'S FEES 

• 

• 

• • 

• 

See Attachment 1, "Cases in Federal Court." 

Section 724.302(a)(3): 
NUMBER OF EMPLOYEES DISCIPLINED, WITH RESPECT TO CASES IN FEDERAL 
COURT 

See Attachment 1 , "Cases in Federal Court." 

Section 724.302(a)(4): 
NO FEAR ACT DATA POSTED 

See Attachment 2, "No FEAR Act Data." 

Section 724.302(aK5): 
NUMBER OF EMPLOYEES DISCIPLINED, WITH RESPECT TO ALL CASES 

Reprimand 0 

Suspension 0 

Reduction in Grade 0 

Termination O 

• Section 724.302(a)(8): 

• 

• 

ADJUSTMENT TO AGENCY BUDGET TO COMPLY WITH JUDGMENT FUND 
REIMBURSEMENT 

$20,000 



• 
2 

Section 724.302(a)(9): 

• TRAINING PLAN, PURSUANT TO SECTION 724.203(A) 

See Attachment 8, "U.S. Department of Energy No FEAR Act Training Plan." 

• 

• 

• 

• 

• 

• 

• 

• 

• 
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Section 724.302(a)(6): 
AGENCY'S POLICY FOR TAKING DISCIPLINARY ACTION 

Disciplinary action for conduct inconsistent with Federal antidiscrimination laws and 
Whistleblower Protection laws (or conduct constituting a prohibited personnel practice in 
connection with these Jaws) is taken in accordance with DOE Order 3750.1, Work Force 
Discipline (March 23, 1983, as last modified in 1992). A copy of the Order is provided in 
an Attachment 3 . 

The Order states, at Chapter 1, paragraph 1: 

The objective of a disciplinary action is the development, correction, and 
rehabilitation of the employee. Constructive discipline encourages 
employee acceptance of responsibility and forestalls the development of 
situations in which there is no alternative to removal. Corrective action is 
taken only when necessary and, then, to correct an adverse situation 
promptly and with equity. 

The Order provides that each situation should be evaluated on the basis of its own 
factual circumstances, to assure that the action proposed and taken is reasonable 
under those circumstances. Factors to be considered include (but are not limited to): 
the nature and seriousness of the offense; the employee's job level and type of position; 
the employee's past work record and disciplinary record; the potential for the 
employee's rehabilitation; and mitigating circumstances surrounding the offense, such 
as unusual job tensions, personality problems, or mental impairment. Chapter 1, 
Paragraph 2b. 

The Order includes a "Guide to Selecting Corrective Action in Discipline Cases." The 
Guide suggests the use of a progression of corrective actions, "to assure that the 
minimum level of corrective action that can be expected to effect the needed change is 
used and that the employee is provided advance notice of the potential consequences 
of continued failure to conform to standards of conduct and performance." 1 The Guide 
provides a suggested progression of corrective actions for specific infractions. Among 
the infractions listed are violations of antidiscrimination laws, and other prohibited 
personnel practices. The relevant portion of the suggested progression of discipline is 
reproduced in the chart below. 

Discipline is also taken in accordance with the relevant Collective Bargaining 
Agreement (CBA). Relevant portions of the DOE Headquarters CBA (Articles 43 and 
44) are reproduced in Attachment 4 . 

1 DOE Order 3750.1, "Work Force Discipline" (Attachment 1, "Guide to Selecting 
Corrective Action in Discipline Cases) . 
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SUGGESTED PROGRESSION OF CORRECTIVE 
ACTIONS 

INFRACTION FIRST SECOND THIRD 
OFFENSE OFFENSE OFFENSE 

22. Any action or failure to take action Reprimand Reprimand 10-day 
based on race, color, religion, sex to 5-day to 14-day suspension 
(including sexual harassment), age,. or suspension suspension to removal 
national origin of an employee, former 
employee, or applicant which affects his 
or her rights, privileges, benefits, di!~nity, 
and equality or economic opportunity . 
Consider circumstances and the effect on 
the person discriminated against, use of 
abusive language, violent treatment, or 
insulting demeanor.* 

22a. If the discriminatory practice was Reprimand 14-day Removal 
deliberate.* to 14-day suspension 

suspension to removal 
23. Engaging in a prohibited personnel Reprimand Reprimand 10-day 
practice (see Title 5, United States Code, to 5-day to 14-day suspension 
section 2302), other than that described suspension suspension to removal 
in cause 22, or an unfair labor practice.* 

23a. If violation of prohibited personnel Reprimand 14-day Removal 
practice was deliberate. to 14-day suspension 

suspension 

*[Footnote in original] If a supervisor or manager has engaged in an act of 
discrimination, in an unfair labor practice, or in a prohibited personnel practice, an 
evaluation will be made of the manner in which he or she generally discharges his/her 
management responsibilities to determine the appropriate action to be taken. 

4 
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Section 724.302(a)(7): 
ANALYSIS OF THE INFORMATION PROVIDED 
Examination of Trends, Causal Analysis, Practical Knowledge Gained Through 
Experience, and Actions Planned 

The Department of Energy has examined the FY 2010 data compiled for this report, as 
well as prior fiscal year data provided to the Equal Employment Opportunity 
Commission (EEOC) in compliance with 29 C.F.R. 1614, subpart F. 

1. Federal Court Cases and Whistleblower Cases 

5 

There were five (5) total Federal District Court EEO cases filed in FY 2010, and one (1) 
Whistleblower Protection complaint. ·i Three (3) of the EEO complaints alleged 
discrimination in violation of Title VII of the Civil Rights Act of 1964, 42 U.S.C § 2000e 
et. seq.; one (1) EEO complaint alleged a violation of the Age Discrimination in 
Employment Act of 1967 (ADEA). 29 U.S.C. §§ 621-634; one (1) EEO complaint alleged 
a violation of Section 501 of the Rehabilitation Act, as amended (Pub.L.99-506). One 
(1) case (filed under Title VII) was resolved. Five (5) cases are pending, including two 
(2) filed under Title VII, one (1) filed under the ADEA, three (3) filed under the 
Rehabilitation Act.2 The one (1) whistleblower case is also pending. In FY 2010, no 
attorney's fees were awarded . 

There were no employee reprimands in FY 2010 in connection with a Title VII violation. 

The number of discrimination cases filed in District Court decreased from nine (9) cases 
in FY 2009 to six (6) cases in FY 2010. The decline in the number of cases is likely 
attributed to the Department's training and enforcement of its non-discriminatory 
policies, such as the Equal Employment Opportunity and Diversity Policy Statement. 
Currently, all new employees and newly-promoted supervisors receive an orientation on 
EEO and diversity, and copies of the policy statements. While the Department 
continues to focus on discrimination issues and much progress was made in FY 2010, it 
is unlikely that that the number of discrimination cases filed in federal court will ever be 
zero (0). However, decreasing discrimination remains a top priority for the Department. 

In FY 2010, only one (1) Whistleblower Protection case was filed. This represents a 
significant drop from the three (3) such cases filed in FY 2009. The cause for the drop 
is unclear. 

1 See Attachment A for data on federal Court Cases. 
2 Federal Court cases may be filed under more than 1 statute; accordingly, the numbers reported for the individual 
discrimination laws under which cases were filed may not equal the total number of cases in Federal Court . 
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2. Administrative Complaints 

There were sixty (60) administrative complaints filed during FY 2010.3 This represents 
an increase from FY 2009, when there were forty-nine (49) complaints filed. The 
specific reason for the increase is unclear; however, it may be attributable to an 
increase in awareness regarding the Department's strict anti-discrimination policies, and 
not because of an increase in discriminatory actions. Regardless of the reason for the 
increase, the current number may still be considered relatively low, in comparison to the 
agency's recent high of 103 complaints filed in FY 2000. The agency will continue to 
monitor the situation, and seek to better understand the cause of the increase. 

Of the complaints filed in FY 2010, allegations of reprisal were the most common, with 
31 allegations, followed by age (26 allegations), and race (21 ) . 

3 See Attachment B 
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Cases in Federal Court - FY 2010 

Age Sec. 501 
Prohibited 

Title VII 
Equal Discrimination of the Personnel Whistle-

TOTALS Pay Act inEmployment Rehabilitation 
Practices 

blower 
Act Act 

Total Number of Federal Court 
Cases (as defined in Sec. 3 0 1 3 0 1 6 
724.102 of Subpart A) 

Status or Disposition (including 
settlement) 

Number resolved 1 0 0 0 0 0 1 

Number pending 2 0 1 3 0 1 5 
Number of judgments 0 0 0 0 0 0 0 

Number of dismissals 0 0 0 0 0 0 0 

Amount Required to be 
Reimbursed to the Judgment $20,000 0 0 0 0 0 $20,000 
Fund 

Amount of Attorneys Fees 
$0 0 0 0 0 0 $0 (where separatelv desianated) 

Total Number of Employees 
0 0 0 0 0 0 0 Disciplined 

Number reprimanded 0 0 0 0 0 0 0 

Number suspended 0 0 0 0 0 0 0 

Number demoted 0 0 0 0 0 0 0 

Number terminated 0 0 0 0 0 0 0 
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l Equal Employment Opportunity Data Posted 

Pursuant to the No Fear Act: 

Department of Energy 

FISCAL VEAR 2010 

**Mixed Cases are Included in this report.•• 
. 

Comparative Data 

Previous Fiscal Vear Data 
2010 

Thru 

I Complaint Activity 2005 2006 2007 2008 2009 30-Sep 

: Number of Complaints Filed 77 75 65 50 49 60 

Number of Complainants 75 70 52 48 41 55 

Repeat Filers 3 5 7 2 3 4 

Comparative Data 

Previous Fiscal Vear Data 
2010 

Complaints by Basis Thru 

, Note: Complaints can be filed alleging 
30-5ep 1 multiple bases. 

2005 2006 2007 2008 2009 
The sum of the bases may not equal total 
complaints filed. 
Race 19 18 22 17 13 21 

Color 2 10 11 12 11 16 

Religion 1 3 0 3 0 3 

Reprisal 28 47 32 28 22 31 

Sex 35 26 16 23 21 19 

National Origin 8 9 11 8 10 5 

• • • 
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Equal Pay Act 1 3 3 0 2 0 
Age 32 27 30 21 22 26 
Disability 15 22 17 12 11 13 
Non-EEO 0 0 0 0 1 0 

Comparative Data 

Previous Fiscal Year Data 
2010 

Complaints by Issue Thru 

Note: Complaints can be filed alleging 
30-Sep 

multiple bases. 
2005 2006 2007 2008 2009 

The sum of the bases may not equal total 
complaints filed. 
Appointment/Hire 16 9 6 3 13 4 

Assignment of Duties 10 12 11 10 11 8 

Awards 1 3 1 2 1 1 
Conversion to Full-time 0 1 0 0 0 0 

1 Disciplinary Action 

Duty Hours 0 0 0 2 0 0 

I Evaluation Appraisal 4 4 5 10 4 11 

Examination/Test 0 0 0 0 0 0 

Harassment 

Medical Examination 0 0 1 5 0 0 
Pay (Including Overtime) 1 3 2 3 1 4 

Promotion/Non-Selection 19 22 24 19 16 22 

Reassignment 
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Reasonable Accommodation 3 12 4 1 4 7 

Reinstatement 0 0 0 0 0 0 
Retirement 3 4 3 0 3 2 
Termination 2 3 4 1 1 1 

Terms/Conditions of Employment 4 8 5 5 4 3 

Time and Attendance 5 3 7 7 1 5 
Training 2 2 1 3 0 2 
Other 0 0 0 0 0 0 

Comparative Data 

Previous Fiscal Year Data 
2010 

Thru 

Processing Time 2005 2006 2007 2008 2009 30-Sep 

Complaints pending during fiscal year 

Average number of days in investigation 180.72 220.35 230.57 282.84 200.46 144.38 
Average number of days in final action 250.43 107.08 206.88 204.5 323.77 232.15 

Complaint pending during fiscal year where hearing was requested 

Average number of days in investigation 64.47 117.26 96.09 199.88 91.19 13.78 

Average number of days in final action 0 69.46 27.6 33.44 37.29 35.58 
Complaint pending during fiscal year where hearing was not requested 

Average number of days in investigation 248.86 300 345.37 372.71 292.66 219.48 

Average number of days in final action 453.19 126.64 281.58 307.13 457.47 389.4 

Comparative Data 

Previous Fiscal Year Data 
2010 

Thru 

Complaints Dismissed by Agency 2005 2006 2007 2008 2009 30-Sep 

Total Complaints Dismissed by Agency 3 16 17 11 8 .11 

Average days pending prior to dismissal 99 102 414 131 251 95 
\ Complaints Withdrawn by Complainants 
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Total Complaints Withdrawn by Complainants 5 6 9 3 2 4 

Comparative Data 

Previous Fiscal Year Data 
2010 

Total Final Agency Actions Finding 

Discrimination # 

Total Number Findings 3 
Without Hearing 2 
With Hearing 1 

Comparative Data 

Previous Fiscal Year Data 
2010 

Findings of Discrimination Rendered by Basis Thru 

Note: Complaints can be filed alleging 
multiple bases. 

2005 2006 2007 2008 2009 30-Sep 

The sum of the bases may not equal total 
# 

complaints and findings. 
Total Number Findings 3 

Race 1 33 0 0 0 0 0 1 100 0 0 
Color 1 33 0 0 1 100 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 1 25 1 100 0 0 0 0 2 67 
Sex 1 33 2 so o · 0 0 0 0 0 2 67 
National Origin 1 33 0 0 1 100 0 0 0 0 1 33 
Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 1 25 0 0 0 0 0 0 1 33 
Disability 1 33 1 25 0 0 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 



• • • • • • • • • • • 

Religion 0 0 0 0 0 0 ·o 0 0 0 0 0 

Reprisal 0 0 1 100 0 0 0 0 0 0 1 100 

Sex 0 0 1 100 0 0 0 0 0 0 1 100 

National Origin 0 0 0 0 0 0 0 0 0 0 1 100 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 1 100 

Disability 1 100 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

Race 1 50 0 0 0 0 0 0 0 0 0 

Color . 1 50 0 0 1 100 0 0 0 0 0 0 

Religion 0 0 0 d 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 1 100 0 0 0 0 1 50 

Sex 1 50 1 33 0 0 0 0 0 0 1 50 

National Origin 1 50 0 0 1 100 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 1 33 0 0 0 0 0 0 0 0 

Disability 0 0 1 33 0 0 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

Comparative Data 

Previous Fiscal Year Data 
2010 

Findings of Discrimination Rendered by Issue # 

Total Number Findings 3 
Appointment/Hire 0 0 0 0 O· 0 0 

Assignment of Duties 0 0 0 0 0 0 0 0 0 0 1 33 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
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Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 1 100 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 1 33 

· Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 2 50 0 0 0 0 0 0 1 . 33 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
. Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 1 25 0 0 0 0 0 0 0 0 
Reassignment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 0 0 0 0 
Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 1 33 0 0 0 0 0011000 0 

Terms/Conditions of Employment 1 33 0 0 0 0 0 0 0 0 1 33 
' Time and Attendance 0 0 1 25 0 0 0 0 0 0 0 0 

Training 1 33 0 0 0 0 0 0 0 0 0 0 

Other - User Defined 0 0 0 0 0 0 0 0 0 0 0 0 

Findings After Hearing 
, Appointment/Hire 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 000 0 1100 

Awards 0 0 0 0 0 0 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 

, Disciplinary Action 
Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
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. 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 

Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 1 100 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Reassignment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 1 100 0 0 0 0 0 0 1 100 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 1 100 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 I 0 0 0 

Other - User Defined 0 0 0 0 0 0 0 0 0 0 0 0 

Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 
Disciplinary Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 
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Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 1 100 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 1 50 

l Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
' Harassment 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 1 33 0 0 0 0 0 0 1 50 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 1 33 0 0 0 0 0 0 0 0 

Reassignment 

I Denied 0 0 0 0 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 0 0 

1 Terms/Conditions of Employment 1 50 0 0 0 0 0 0 0 0 0 0 

'Time and Attendance 0 0 1 33 0 0 0 0 0 0 0 0 

Training 1 50 0 0 0 0 0 0 0 0 0 0 
1 Other - User Defined 0 0 0 0 0 0 0 0 0 0 0 0 
I Comparative Data 
I 2010 

I Pending Complaints Filed in Previous Fiscal 
Previous Fiscal Year Data 

Thru 

Years by Status 2005 2006 2007 2008 2009 30-Sep 

'Total complaints from previous Fiscal Years 112 104 96 79 71 84 

Total Complainants 95 93 88 67 67 72 
Number complaints pending 

• 
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Investigation 9 10 7 1 2 2 

ROI issued, pending Complainant's action 0 0 0 0 0 0 
Hearing 16 19 15 24 29 14 
Fina\ Agency Action ll 5 4 5 2 7 
Appeal with EEOC Office of Federal 

Operations 0 0 0 0 1 0 

Comparative Data 

Previous Fiscal Year Data 
2010 

Thru 
Complaint Investigations 2005 2006 2007 2008 2009 30-Sep 

Pending Complaints Where Investigations 

Exceed Required Time Frames 24 19 10 10 11 8 
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U.S. Department of Energy 
Washington, D.C . 

SUBJECT: WORK FORCE DI SC I PL I NE 

ORDER 

DOE 3750. 

3-23-83 

1. PURPOSE To provide guidance and procedures and state respons i bi I it i es for 
maintaining work force disc i p I i ne in the Department of Energy (DOE). 

2. REFERENCE 

a. Title 5, Code of Federal Regulations, parts 432, 735, and 752, which 
provides the statutory procedures for adverse act i ans and estab I i shes 
eth i ca I and other conduct standards and respons i bi I it i es for Federa I 
employees. 

b. Federa I Personne I Manua I (FPM) chapters 751 and 752, which state the 
Office of Personne I Management regu I at i ans and requirements for disc i -
p I i nary and adverse act i ans. 

c. DOE 3710.1, LABOR-MANAGEMENT RELATIONS PROGRAM FOR FEDERAL EMPLOYEES, of 
1-16-81, which outlines procedures for the administration of the Federal 
emp I oyee I abor re I at i ans program . 

d. DOE 3771.1, GRIEVANCE POLICY AND PROCEDURES, of 7-2-81, which provides 
guidance and instruct i ans for estab I i sh i ng and administering the grievance 
system of the DOE. 

3. COVERAGE AND EXCLUSIONS. This Order app I i es to a I I paid emp I oyees within the 
Department except: 

a. Employees covered by sections 621 (b) and (d) of Pub I ic Law 95-91, 
Department of Energy Organization Act; 

b. Administrative Law Judges; 

c. Experts and consu I tants; 

d. Emp I oyees occupying pas it i ans above the GS-15 or GM-15 grade I eve I ; 

e. Employees in the Senior Executive Service; 

f. President i a I appointees; 

g. Employees occupying positions in schedule C of part 213 of Title 5, Code 
of Federa I Regu I at i ans. 

DISTRIBUTION INITIATED BY: 
Al I Departmental Elements Office of Personnel 
Federa I Energy Regu I atory Commission (info) 
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e 4. POLICY . 

• 

• 
5. 

• 

• 

• 

• 

• 

• 
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a. Disc i p I i nary actions sha I I be taken on I y for the purposes of correcting: 
unacceptab I e conduct, behavior on the job, or situations that adverse I y 
affect job performance; v 1 o I at ions 'of I aws, ru I es, or regu I at! ons 

b. Actions sha I I be taken for unacceptab I e performance or nonperformance 
of assigned duties and failure to properly discharge inherent or 
assigned responsibi I ities. 

c. Un I ess proposed by the Secretar·y, a I I fi na I dee is ions to take adverse 
actions (inc I ud i ng reductions in grade and remova Is based on unacceptab I e 
performance) must be made by a higher level official in the chain of 
command than the off i c i a I who proposed the action. 

DEFINITIONS. 

a. Adverse Action. A personne I action which reduces an emp I oyee' s basic 
pay or grade, or which i nvo I untar i I y separates the emp I oyee from the 
Federal service, or which involuntarily places the employee in a nonpay, 
nonduty status. Adverse act 1 ons may resu It from disc i p I i nary or 
nondisciplinary situations. Adverse actions are: 

( 1) susoens ion. An action wh .1 ch p I aces an emp I oyee, for disc i p I i nary 
reasons, 1 n a temporary status without duties and pay . 

(2) Reduction in Grade or Pay. 'Actions taken that change an employee 
from a pos 1t1 on at one grade and rate Df basic pay to another pos i -
ti on at a I ower grade anj rate of basic pay. (See Attachment for 
reductions in grade of pay exc I uded from coverage of this Order.) 

(3) Furlouqh. The placing of an employee in a temporary states, without 
duties and pay because of lack of work or funds or for other nondis
ciplinary reasons. 

( 4) Remova I . The separation of an emp I oyee from his or her position in 
the Department for cause . 

b. Board. Merit Systems Protection Board. 

c. Cause. A recogn i zab I e offense against the emp I oyee-emp I oyer re I at i onsh i p. 
May be reasons that are persona I to the emp I oyee such as on or off the Job 
misconduct, inefficiency, or pt1ys i ca I or menta I i nab i i i ty to perform the 
duties of the position. There may also be impersonal reasons such as an emer
gency situation necessitating n short fur I ough or the need to correct a merit 
promotion error. Some causes l1ave been specified by rules, Executive 
order, or regulation. A cause must also promote the efficiency of the 
service . 
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d. Days. Ca I endar days . 

e. Deciding Official . The management official designated to make the final 
decision on a notice of proposed action issued by a Department official 
at a lower management level. 

f. 

g. 

Proposing Offi c i a I . The supervisor or manager who issues a notice of 
proposed adverse action to an employee. (The supervisor or manager who 
issues an admonishment or reprimand to an employee is an issuing 
offi c i a I . ) 

Ora I Adman i shment. A disc i p I i nary discussion between a management 
official or supervisor having the authority to take disciplinary action 
and an emp I oyee subject to that authority . 

h. Reprimand. A forma I disc i p I i nary action notice issued to an emp I oyee by a 
management official or supervisor having disciplinary authority with 
respect to that employee. 

6. RESPONSIBILITIES . 

a. 

b. 

Heads of Departmental Elements with Delegated Personnel Authority 
sha 11: 

(1) Administer a fair, impartial, uniform, and regulatori ly proper work 
force discipline program within their jurisdictions . 

(2) Assure that the rules and other conditions of employment are readily 
ava i I ab I e to a I I emp I oyees under their j ur i sd i ct ion. 

(3) Assure that supervisors and management officials consider the guide 
contained in Attachment 1 , and when the I imitation on corrective 
act i ans is to be exceeded, assure that it is proper I y authorized . 

( 4) Issue notices of dee is ion on adverse act i ans proposed by subordinate 
officials against employees under their jurisdiction. 

(5) Approve or disapprove requests to extend the time to answer notices 
of proposed actions . 

(6) Approve or disapprove requests to extend the notice of proposed 
action, not to exceed 30 additional days, in cases of reduction in 
grade and in cases of removal based on unacceptable performance. 

( 7) Advise the serv i c i n!J personne I office whenever any of the above 
authorities are re•je I egate. A I I rede I egat i ans must be in writing . 

Di rector of Adm in i strati on provides overa I I direction and adm in i strati on 
of the Department's worf~ force disc i p I i ne program . 
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c. The General Counsel or Chief Counsel of a Field Organization shal I 
provide I ega I advice and assistance to servicing personne I offices. In 
coo rd i nation with servicing personnel offices, represents or participates 
in the preparation for representation of the DOE before the Board. 

d. Di rector of Personne I sha I I : 

e. 

(1) Develop the work force discipline program of the Department and 
provide staff assistance and advice on matters covered by this 
Order. 

(2) Implement actions directed by the Office of Personnel Management and 
other outside authorities. 

(3) Determine whether or not to seek review of initial decisions issued 
by presiding officials of the Board. 

(4) Request approval of the Office of Personnel Management to extend the 
notice period for a reduction in grade or remova I based upon 
unacceptab I e performance beyond the add it i ona I 30 days granted by 
officials in paragraph 7a. 

Servicing Personne I Offices sha I I : 

(1} Provide techn i ca I a.dv ice and assistance to supervisors and 
management officials in the implementation of this program. 

(2) Review al I disciplinary actions for consistency with rules, 
regu I at ions, and Departmenta I procedures. 

(3) Inform employees of thei1- employment obi igations . 

(4) Provide advice and assistance on procedures to employees who are 
subject to disc i p I i nary or adverse actions. 

(5) After giving advance notice to the Director of Personnel, coordinate 
with the General Counsel or chief counsel of a field organization in 
order to provide for representation of the Department at hearings 
before the Board. 

f. Supervisors and Managers sha I I : 

( 1 ) Keep employees informed of rules, regulations, and standards of 
conduct, and maintain order and discipline within the framework of 
estab I i shed procedures. 

(2) Gather. ana I yze, and consider carefu I I y a 11 facts and circumstances 
before taking or recommending corrective action . 
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5 (and 6) 

(3) Issue ora I adman i shments, notices of reprimand, and initiate 
proposed actions aner consu I tat ion with the appropriate servicing 
personnel office. 

7. STAFF ADVICE IN CONNECTION WITH TAKING ACTIONS. Managers are encouraged to 
seek adv 1 ce and ass 1 stance 1 n effect 1 ng act 1 ons, as needed, from the servicing 
personne I office. A I I I etters of reprimand, adverse action proposa Is and 
dee is ion I etters, and I etter·s of termination must be concurred in by the 
servicing personne I office prior to de I i very to the emp I oyee . 

IW I LL I AM S. HEFFELFINGER 
ID i rector of Adm in i strati on 
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CHAPTER I 

GENERAL 

1-1 

1. TAKING DISCIPLINARY ACTIONS CONSTRUCTIVELY. 

a. The objective of a disc i p I i nary action is the deve I opment, correction, and 
rehab i I i tat ion of the emp I oyee. Constructive disc i p I i ne encourages 
emp I oyee acceptance of respons i bi I i ty and foresta I Is the deve I opment of 
s i tuat i ans in which thei-e is no a I ternat i ve to remova I . Corrective action 
is taken on I y when necessary and, then, to correct an adverse situation 
promptly and with equity. 

b. The corrective action taken should be the minimum thought necessary to 
bring about the correction required. Repeated i nfract i ans are pr i ma 
facie evidence that the previous disciplinary action was insufficient to 
bring about correction and more severe corrective act i ans sha 11 norma 11 y 
be assessed i n such cases . 

c. Disciplinary actions am personal matters and, to the maximum extent 
feas i b I e under the circumstances, shou Id be accomp I i shed in private. 
In order to have the maximum corrective effect, disciplinary actions 
shou Id be administered as soon as poss i b I e after a supervisor becomes 
aware of an emp I oyee breach of the ru I es. Interviews and inquiries 
concerning such acti ans are conducted private I y and in such a manner as to 
minimize personal embar1~assment. The minimum number of .. persons possible, 
consistent with the, ree(J for fact gathering, i nterna I coordination, and 
I abor management re I at ions ob I i gat i ans shou Id be i nvo I ved in, or made 
party to, the action. 

2. TECHNICAL CONSIDERATIONS. 

a. ~ An i dent i fi ;:ip I e cause must exist befor:-e an adverse or disc i p I i nary 
act( on is proposed, .. , The cause shal I be stated in 'the, notice of proposed 
action and referenr:;e, in the I etter of f i na I dee is ion in terms of what 
happened rather tha~. cone I us i ans based on the factua I occurrence. 

,,, .. 
b. Reasonableness. 

( 1) Each s i tuat i ori is eva I uated on the bas i s of its own factua I 
circumstances to assure that the action proposed and taken is reason
ab I e under.those circumstances. 1 I lustrative of factors to be 
considered are' 

(a) The natur·e and seriousness of the offense, and its relation to 
the emp I oyee' s duties, pas i ti on, and respons i bi I i ti es, inc I ud i ng 
whether the. offense was intentional, technical, or inadvertent, 
or was committed ma I i c i ous I y or for ga in, or was frequent I y 
repeated; 
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(b) The employee's job level and type of employment, including 
supervisory or fiduciary role, contacts with the pub I ic, and 

prominence of the position; 

(c) The emp I oyee' s past disc i p I i nary record; 

(d) The emp I oyee 's past work record, inc I ud i ng I ength Of service, 
performance on the job, ab i I i ty to get a I ong with fe I I ow 
workers, and depend ab i I i ty; 

(e) The effect of the offense upon the emp I oyee' s ab i I i ty to perform 
at a satisfactory I eve I and its effect upon supervisors· 
confidence in the employee's abi I ity to perform assigned duties; 

(f) Consistency of the corrective action with those imposed upon 
other employees for the same or similar breaches within the 
organization; 

(g) Consistency of the corrective action with Attachment 1, "Gui de 
to Se I ect i ng C6rr'ecti·ve Action in Disc i p I ine Cases": . 

(h) The notoriety or the· breach or its impact upon the reputation of 
the DOE; 

l'. 

(f) The clarity with which the employee was on notice of any rules 
that were violated in committing the breach, or had been warned 
about the coridL!ct' in question; · 

Ul Potent i a I for the emp I oyee' s rehab i I i tat ion; . ,'• 

(k) Mitigating c i rtumstances surrounding the offense such as unusua I 
job tensions, personality problems, mental impairment, harass
ment, or bad faith, malice, or provocation on the part of others 
involved in the matter: and 

(I) The adequacy and effectiveness of a I ternat i ve sanct i ans to deter 
such conduct in .the future by the emp I oyee or o.thers . 

(2) Not al I of the factors apply in every case. Thus,· the relevant 
factors given the circumstances of each Individual case must be 
considered, and a respons i b I e ba I ance within to I erab I e I i mi ts Of 
reasonableness must be struck. The relevant factors must not be 
eva I uated mechanist i.ca 11 y by formu I a . 

Ti me I i ness. Investigation of s i tuat i ans that cou Id I ead to disc i p I i nary 
act 1 ans shou Id be initiated wh i I e information is fresh and read i I y 
avai \able. Normally an action should be initiated as soon as the facts 
have been ascertained. If a substant i a I de I ay in effecting an action can 
be anticipated, the employee should be informed that the action is being 

'' 
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considered, that a determination wi I I be made when possible on a course 
of action, and that he. or she wi 11 be informed when this decision is 
made. 

3. DELIVERY OF NOTICES. When prnctical, it is desirable that notices of 
proposa I , aec is ion, and repr· i mand be de I i vered persona I I y and exp I a i ned to the 
employee. An attempt should be made to have the employee acknowledge receipt 
in writing on a, copy of the notice. In cases where it is difficult or impos
sible to reach the employee in person, the notice should be transmitted by 
certified or registered ma i I, return receipt requested, and a copy sent vi a 
regular mai I. Al I notices of decision must be delivered to the employee at or 
before the ti me the action becomes effective. 

4. RECORDING ACTIONS . 

a. Documentation.of actions taken under this Order are sent.to the servici.ng 
personne I off1 ce for retention. Subm 1 ss I ans 1 nc I ude cop 1 es of the not 1 ce 
of Proposed action. the answer of the emp I oyee if written, a summary 
thereof if made ora I I y, the dee is ion notice, and any order effecting the 
action together with any supporting mater i a I . A record shou Id a I so be 
made of the circumstances of each case, inc I ud i ng the date of de I i very of 
notices and the sequence of any pertinent events. 

b · The background recor~s of act i ans ( exc I ud i ng the Standard Form 50, 
"Official Personnel-:Action") are not filed in the official personnel 
fo Ider (OPF). They;.are kept in a separate fi I e, which is incorporated in 
the appea I or grievance fi I e if the emp I oyee appea Is or grieves the . 
action . 

.,, ' '. 
c. If the supervisor writes a Memorandum confirming the substince of the oral 

adman i shment, a copy .. sha I I be furnished to the emp I oyee. Memorandums of 
oral admonishment shal I not be filed in the OPF. 

d. Notices of reprimand sha I I be fi I ed on the I eft (temporary) side of the 
OPF for a period not. to exceed 1 year or unti I the employee leaves the 
DOE, whichever is ear! Ter, or they may be removed ear I i er if the offi c i a I 
i ssu i ng the not i ce so. d i rects . 

e. The Standard Form 50 'recording an adverse action is maintained as a 
permanent record in J:he emp I oyee' s OPF . 

5. OFFICIAL TI ME. Emp I oyees who are issued proposed notices of adverse action, 
1 nc I ud 1 ng proposed not i CE:S of reduction in grade or remova I based on unaccept
ab I e performance, sha 1.1 be g'1 ven a reasonab I e amount of offi c i a I ti me to 
review the mater i a I re t i ed op to support the action, to prepare an answer, 
and to secure aff i dav i J:s', if he or she is otherwise in an active duty status . 
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CHAPTER XI 

TYPES OF DI SC I PL I NARY ACTIONS, COVERAGE, AND PROCEDURES 

1. ORAL ADMONISHMENT. 

a Coverage. Al I employees within the scope of this Order are covered by 
this paragraph. 

b. Use. There is no presc1- i bed format for an ora I adman i shment. It is 
particularly suitable to situations which can be corrected by the employee 
and is used where it is anticipated that it wil I achieve the required 
changes in conduct, habit, or work method . 

2. NOTICE OF REPRIMAND. 

3 . 

a. Coverage. Al I employees within the scope of this Order are covered by 
this paragraph. 

b . Use. The notice of reprimand shou Id be used in those situations which 
require an action.·morti!· stringent than an oral admonishment, such as where 
an employee has not ·responded constructively to oral admonishments for the 
same or s i mi I ar. breaches. In some s i tuat i ans a notice of reprimand may be 
the I ast step in a prog1-ess ion of pena It i es before remova I if the emp I oyee 
has been given a c I ear warning that a further offense cou Id I ead to 
remova I . 

c. Contents. Notices of reprimand sha I I specify c I ear I y the nature of the 
infraction or transgressi_on, including specific information related to 
that reason such as times, dates, and circumstances that required correc
tive action to be taken. It should inform the employee of al I time 
I imits, the right to grieve, where to seek assistance regarding the 
grievance procedure, of the right to representation, and that the notice 
wi 11 be filed in the OPF for a period of 1 year unless the employee leaves 
the DOE sooner. (Attact1ment 2 contains an examp I e of a notice of 
reprimand.) 

SUSPENS I ON FOR 1 4 DAYS OR LESS . 

a. Coverage. The fol lowing. DOE employees are covered by this paragraph: 

(1) Al I employees in the competitive service . 
.. 

(2) A 11 emp I oyees who, occupy a position in schedu I e A or schedu I e B of 
part 213 of Tit I e ~i, Code of Federa I Regu I at ions, and 
FPM chapter 213. · 
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b. Procedures. 

( 1) Noti~e of Proposed Suspension for 14 Days or Less. The notice must 
ind 1 cate c I ear I y that it 1 s a proposa I rather than a f1 na I dee is ion, 
and that the fi na I dee is ion w i I I not be made unt i I after receipt of 
the employee's reply or after the expiration of the time period for 
reply if no reply is made. It shal I also inform the employee where 
and to whom the reply shal I be directed and the right to: 

(a) Review the material supporting the action proposed in the 
notice. While not required, proposing officials are encouraged 
to attach to the not: ice of proposa I copies of a I I supporting 
material . 

(b) A reasonab I e ti me to answer (but not I ess than 24 hours) ora I I y 
and in writing, and to furnish affidavits and other documentary 
evidence in support of the answer. 

(c) Be represented by an attorney or other Representative. (See 
FPM chapter 752, DOE 3710.1, and the labor management agreement 
if the employee is included in a bargaining unit.) (Attachment 3 
contains an examp I e of a notice of proposa I .) 

' - :;..-.,- .. ~ .•.. , .. ~.,,.' 
( 2) Not i ce of Dec i s i on . · .. 

(8) 

(b) 

(c) 

,., '"' 
The notice of decision shal I be issued at the earliest 
pract i cab I e date after the receipt of the emp I oyee' s rep I y, or 
after expiration of the time al located for the employee's 
answer. in arri~ing .at the written decision, only the reason(s) 
specified in the.notice of proposed action and any answer of the 
emp I oyee or his or . her representative w i I I be considered . 

The decision shal I state which reason(s) were relied upon and 
which were not (te I I the emp I oyee which reasons in the proposa I 
notice were determ!ned to be val id and which were dismissed and 
why) and, if the proposed suspension is determined to be 
warranted, the effective date of the action. No new reasons may 
be added to the I etter of dee is ion . 

The notice must state the employee's grievance rights and whom 
to contact regarding these rights. (Attachment contains an 
examp I e of a notice of dee is ion.) 

4. REMOVAL, SUSPENSION FOR MORE lHAN 14 DAYS, OR REDUCTION IN GRADE. This 
paragraph appl 1es to, but 1s·,,pot I 1m1ted to, d1sc1pl 1nary actions based on 
conduct related factors or disciplinary actions that involve both conduct 
and performance re I ated factors. An emp I oyee may be removed or reduced in 
grade for misconduct or for unacceptable performance. The regulatory and 
procedura I requirements are di ffer·ent in each case. For procedures on 
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reduction in grade or removal of an employee based solely on unacceptable 
performance, seepage I I -5, paragraph 5. When an emp I oyee is removed, " 
suspended for more than 14 days, or reduced in grade based on unacceptab I e 
performance and for misconduct, or for misconduct alone, this paragraph 
applies. However, such actions must promote the efficiency of the service. 

a. Coverage. The fo I I owing Departmenta I emp I oyees are covered by this 
paragraph: 

(1) Al I employees in the competitive service who are not serving a 
probationary or trial period under an initial appointment, or who 
have completed 1 year of current continuous employment under other 
than a temporary appointment I i mi ted to 1 year or I ess . 

(2) A I I emp I oyees who are preference e I i g i b I es in the excepted service 
who have comp I eted 1 year of current continuous service in the same 
or similar positions. 

(3) An emp I oyee with competitive status who occupies a pas it ion in 
schedu I e-B of part 213 of Tit I e 5, Code of Federa I Regu I at i ans, and 
FPM chapter 213. 

b. Procedures. 

(1) Notice of Proposed Action . 

(a) The notice of proposed action must state clearly the reason(s) 
for propos i n(J the action and inc I ude the specific information 
that s~pports ·that reason. such as ti mes.. dates, and c i rcum
stances. 1 t shal I inform the employee that if the proposed 
action is taken, it w i I I not become effective ear I i er than 
30 days from the date of receipt of the notice. Additionally, 
the employee shall be informed of the right to: 

1 Review the material supporting the reasons for the action 
proposed i n the notice . Wh i I e not requ i red , propos i ng 
officials are encouraged to attach to the notice of proposal 
Copies· of al I supporting material. 

• 2 A reasonable time, but not less than 7 days, to answer orally 
and in writing, and to furnish affidavits and other docu
mentary evidence in support of the answer . 

3 Be repr!"sented by an attorney or other represent.at i ve. (See 
FPM chapter 752, DOE 3710.1, and the labor management agree-

• ment if the emp I oyee is inc I uded in a bargaining unit.) 

• 

• 

" (b) The notice .of proposed action must indicate c I ear I y that the 
notice. i s a . proposa I and that a f i na I dee i s ion w i I I not be made 
unt i I after r·ece i pt of the emp I oyee 's rep I y or after expiration 

" . ' 
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of the ti me per i ad for rep I y. It must a I so i nform the emp I oyee 
where and to when to direct a rep I y. . (Attachment 5 contains an 
examp I e of a notice of proposa I . ) 

(c) The person designated to hear the employee's oral answer shal I 
have the authority to either make or recommend a final decision 
on the proposed adverse action . 

(2) Exception. 

(a) The fol lowing exception to the 30-day notice period is 
authorized. 

(h) 

(c) 

1 The 30-day advance notice per i ad is not required when there 
is reasonah I e cause to be I i eve the emp I oyee has committed a 
er i me for which a sentence of imprisonment may he imposed. 
This exception sha I I not he invoked so I e I y on evidence O' 
the emp I oyee' s arrest. However, in those instances where 
there is evidence that the emp I oyee was arrested and h~I d 
for further legal action by a magistrate or was indicated by 
a grand jury, there wou Id be reasonab I e cause for be I i ev i ng 
the emp I oye.e· rnmm i tted a er i me. 

2 If this exception is invoked, the employee may be required 
to furnish a~y answer to the proposed action and aff·i davits 
and other <:locumentary evidence in support of the. answer 
within such·time as under the circumstances would be reason
able, but not less than 7 days. 

3 'I/hen the circumstances require immediate action, the employee 
may be placed in a nonduty status with pay or such time, not 
to exceed 10 days, as is necessary to effect the action. 

Currently, the above is the only exception to the 30-day notice 
peri ad. In disc i p I i nary s i tuat 1 ans i nvo I ving a need to keep_ the 
emp I oyee away· from r1 is or her pas it ion, a temporary reassignment 
during the 30-day advance notice per i ad may be adv i sab I e. 

In emergency, nond i sci p I i nary s i tuat i ans i nvo Iv i ng the need to 
remove the employee from the premises immediately, the employee 
should be required to tal<e sick or annual leave, as appropriate, 
or I eave without pay, if the emp I oyee has exhausted his sick 
and annua I I eave. However, after the immediate emergency passes, 
the emp I oyee must be returned to duty if he or she is ab I e to 
perform. If subsequent adverse action is to be initiated, the 
emp I oyee must .be maintained in a pay status during the notice 
period . 
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( d) Before taking any action in the above s i tuat i ans, consu It with 
the Office of Personne I, Personne I Po Ii c i es and Programs 
Division, Emp I oyee/Labor Management Re I at i ans and Safety Branch. 

(3) Notjce of pecjsjon. 

(a) The notice of decision shall be issued at the earliest 
pract i cab I e date after receipt of the emp I oyee' s rep I y or 
expiration of the time al located for the employee's answer. In 
arriving at the dee is ion, on I y the reasons specified in the 
notice of proposed action and any answer of the emp I oyee or his 
or her repres•~ntat i ve made to the designated offi c i a I w i 11 be 
considered . 

(b) The decision shal I state which reason(s) were relied upon (tel I 
the employee which reasons in the proposal notice were deter
mined to be val id and which were dismissed and why), and if the 
proposed action is determined to be warranted, the effective 
date of the action. No new reasons may be added to the notice 
of decision . 

(c) It shall· contain information regarding appeal and representation 
rights and the name of the ind iv i dua I who the emp I oyee may 
contact .·. c2ncem i ng appea I rights and procedures. 

(d) It shal I be, delivered to the employee at or before the time 
the act Lon becomes effective. (Attachment 6 contains an examp I e 
of a not i .ce of dee i s ion . ) 

5. REDUCTION IN GRADE OR REMOVAL BASED ON UNACCEPTABLE PERFORMANCE. An employee 
may be reduced 1 n grade or removed at any t 1 me dur 1 ng the performance 
appra i sa I eye I e that the emp I oyee' s performance in one or more er it i ca I 
e I ements of the job becomes unacceptab I e. The procedures and requirements 
for such act i ans are separate from those contained in paragraph 4. 

a. Coverage. This paragraph applies to al I employees, except those excluded 
1 n paragraph 3 of Attacr1ment B. 

b . Reasonab I e Ti me. Before proposing a reduction in grade or remova I under 
this paragraph, the employee shall be informed of the critical element(s) 
for which performance is unacceptab I e, and g i ven a reasonab I e ti me to 
demonstrate accept,ab I e performance for the er it i ca I e I ement ( s) i dent if i ed 
as unacceptab I e. Reasonab I e ti me means an amount of ti me commensurate 
with the duties and responsibi I ities of the employee's job which is 
sufficient to al low the employee to show whether he or she can meet 
mini mum performanc'" standards . 

c. One-year Limitation. Title 5, United States Code, section 4303(c)(2), 
places a 1-year time restriction on the age of instances used to support 
the demotion or removal of an employee for unacceptable performance . 
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e d. Procedures. 

( 1 ) 

• 

• 
(2) 

• 
(3) 

• 

• 

• ( 4) 

• 

• 

• 

Notice of Proposed Action. An employee whose reduction in grade or 
remova I 1 s proposed under this paragraph is ent it I ed to 30 days 
advance written notice of the proposed action. The notice shal I 
Identify the specific instances of unacceptab I e performance by the 
emp I oyee on which the proposed action is based and the er it i ca I 
e I ements of the emp I oyee · s pas it ion i nvo I ved in each instance of 
unacceptab I e performance. It sha I I inform the emp I oyee of the right 
to: 

(a) Be represented by an attorney or other representative. (See 
FPM chapter 752, DOE 3710.1, and the labor management agreement 
If the employee is included in a bargaining unit.) 

(b) A reasonable time to answer orally and in writing. 

Extension of Notice Period. The 30-day advance notice period may be 
extended for not more than 30 add it i ona I days by an authorized 
Departmental official (see page 3, paragraph 6a(6)). Requests to 
extend further the notice period sha I I be referred by the dee id i ng 
official to the Director of Personnel. who may request prior approval 
from the Office of"Personne I Management. 

Notice of Decision. The written decision to retain. reduce in grade, 
or remove an emp I oyee st1a I I be issued within 30 days after the date 
of expiration of the advance notice. In the case of a reduction in 
grade or remova I under this paragraph . the wr i tten dee i s ion sha I I 

· specify the instances of unacceptab I e performance by the emp I oyee on 
which the reduction in qrade or remova I is based. Instances of 
unacceptable performance more than 1-year old as of the date of the 
notice of proposa I may not be used as a basis for action in connec-
tion with the decision. It shal I contain information reqarding 
appeals and representation rights and the name of the lnaividual who 
the emp I oyee may contact concerning appea I rights and procedures. It 
sha I I be de I i vered to tt1e emp I oyee at or before the ti me the action 
becomes effective. 

Performance Improvement. If, because of performance improvement by 
the employee during he notice period, the employee is not reduced in 
grade or removed, and tlJe emp I oyee · s performance continues to be 
acceptab I e for 1 year from the date of the advance written notice. 
any entry or other notation of the unacceptable performance for which 
the action was proposed under this section shal I be removed from any 
Departmental records relating to the employee . 
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6. TERMINATION. 

11-7 (and 11-8) 

a. Coverage. The fol lowing employees are covered by this paragraph: 

(1) Al I employees in the competitive service who are serving a 
probationary or trial period under an initial appointment or who have 
not completed 1 year of current continuous employment under other 
than a temporary appointment I imited to 1 year or less. 

(2) Al I employees in the excepted service, except preference eligibles 
who have completed 1 year of current continuous service in the same 
or similar positions . 

b. Procedures. This paragraph app I i es to, but is not I i mi ted to, remova Is 
based on conduct re I ated ractors or disc i p I i nary actions that i nvo Ive both 
conduct and performance re I ated ractors. If the emp I oyee is being reduced 
in grade or removed for unacceptab I e performance, the requirements of 
paragraph 5 of this Order app I y for excepted service emp I oyees who have 
comp I eted 1 year of current continuous emp I oyment in the same or s i mi I ar 
positions. 

c. "Notice of Termination. The notice must state the reasons for the 
termination. (Attacl1ment 7 contains an examp I e of a notice of 
termination. ) 
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CHAPTER 111 

NONO I SC I PL I NARY ADVERSE ACTIONS 

I I I -1 (and I I I -2) 

1 . COVERAGE. The fo I I owing DOE emp I oyees are covered by this paragraph: 

a. A I I emp I oyees in the competitive service who are not serving a 
probationary or tr i a I period under an in it i a I appointment or who have 
completed 1 year of current continuous employment under other than a 
temporary appointment I imited to 1 year or less. 

b. Al I employees who are preference eligibles in the excepted service who 
have comp I eted 1 year of current continuous service in the same or 
similar positions . 

c. An emp I oyee with compet: it i ve status who occupies a position in schedu I e B 
of part 213 of Title 5, Code of Federal Regulations, and FPM chapter 213. 

2. REMOVAL, REDUCTION IN GRADE OR PAY, OR FURLOUGH FOR 30 DAYS OR LESS. An 
emp I oyee may be subject to an adverse action even though there 1 s no de I in
quency or misconduct on h.i s or her part. The action is not taken for disc i -
pl inary reasons. Exaniptes of such nondisciplinary actions taken by management 
are: 

' 
a. Furlough because of lack of funds or work. 

b Demotion resulting from a reclassification action· which results in a loss 
of grade or pay but 'no entitlement to grade retention. 

c. Demotion or separation because of medical disqualification. 

d. Reduction in the number of hours of duty per week for a part-time 
employee . 

3. PROCEDURES. Nond i sci p I i nary adverse actions are processed in comp I i ance with 
'Elle procedures used for adverse actions in Chapter I I, except the advance 
written notice and opportunity to answer are not necessary for furlough 
without pay due to unforeseeable circumstances such as sudden breakdowns in 
equipment, acts of God, or sudden emergencies requiring immediate curtailment 
of activities. Constructive efforts shou Id continue wh i I e the nond i sci -
pl inary adverse action is in process to locate other suitable assignments 
which w i I I reduce the emp I oyee' s f i nanc i a I I oss and disruption in his or her 
career . 
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1 ' 

CHAPTER IV 

REPRESENTATION, APPEALS; AND GRIEVANCES 

REPRESENTATION. 

a. Emp I oyees who have received a notice of proposed disc i p I i nary action are 
entitled to be represented by an attorney or other representatives. In 
addition, employees may be accompanied by a representative when making an 
ora I rep I y to a notice of proposed adverse act 1 on. If an emp I oyee or the 
Department is selected as a representative and that person is wil I ing to 
serve, the representative' s superv i sor, act i ng i ndependent I y or i n 
concert with the supervisor of the se I ect i ng emp I oyee, may di sa I I ow the 
employee's choice on the basis that the: 

( 1) Ind iv i dua I activities as a representative wou Id cause a conf I i ct 
of interest or position; or 

(2) Release of the employee from his or her official position would give 
rise to unreasonable costs to the Government; or 

(3) Individual 'sp'r'.irn-ity work assignments preclude his or her release 
from offi c i a dut: i es. 

b. The terms of any app I i cab I e co I I ect i ve bargaining agreement govern 
representation for emp I oyees in an exc I us i ve bargaining unit . 

c. This paragraph does not app I y to representation during appea Is before the 
board and in cases of disciplinary actions that are grieved. (See Title 5, 
Code of Federa I Regu I at i ans, section 1201 . 31, for procedures governing 
representation during appeals before the board and DOE 3771.1 concerning 
represent.at ion during grievances. ) 

2. APPEALS. 

a. Emp I oyees in the Competitive Service or Who Are Preference EI i ti b I es. 
Emp I oyees are ent 1 t I eel to appea I the to 1 I ow 1 ng act 1 ans to the oard 
beginning with the day after the effective date of the action unt i I not 
I ater than 20 ca I endar· days after the effective date: 

(1) Adverse actions, except suspensions of 14 days or less; 

(2) Reduction in grade or removal based on unacceptable performance; and 

(3) Adverse actions or reduction in grade or removal based on 
unacceptab I e performance coup I ed with an a I I egat ion of prohibited 
di scrim i nat.i on . 
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b. When a decision letter is issued to an employee on a matter appealable to 
the board, the employee shal I be provided: 

c. 

(1) Notice" of the time I imits for appealing to the board and the 
address of the appropriate board office for fi I ing the appeal; 

(2) A copy of the board's regulations; 

(3) A copy of the Merit Systems protection Board Form 20, "Merit Systems" 
Protection Board Appeals Form": and 

(4) Notice of any applicable rights to a grievance procedure . 

Petitions for Review. A request to the board to review the initial 
dee 1s1 on of a pres 1 ding offi c i a I sha I I be recommended by the servicing' 
personnel office to the Director of Personnel and arrive as soon as 
possible after receipt of the initial decision. Such recommendations 
sha I I estab I i sh that: 

(1) New and material evidence is avai I able that, despite due di I igence, 
was not ava i I ab I e wh_<;in the record was c I osed; or 

(2) The dee is ion of the .pr.es i 1j i ng off i c i a I is based on an erroneous 
interpretation of sta,tut_e or regu I at ion. 

d. Prohibited Personne I Pr act i,ce. Any emp I oyee who be I i eves that a 
d1sc1pl 1nary or corrective action taken against him or her is a prohi
bited personne I practice under Tit I e 5, United States Code, section 2302, 
may file a complaint with the special counsel of the board. 

3. GR I EYANCFS See DOE 3771 . 1 concerning grievances. 
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Attachment 
Page 1 

GU I DE TO SELECT I NG CORRECT I VE ACT I ON IN DI SC I PL I NE CASES 

1. GENERAL. 

2 . 

a. This guide provides a framework by which to re I ate the facts of a 
situation to the potential courses of corrective actions. It is not 
intended to replace supervisory judgment nor dictate the selection of 
corrective act i ans. Meehan i ca I use of the guide must be avoided. 

b. The guide explains many of the common breaches of regulations and conduct. 
It is not a pena I code and is neither intended to I i st a 11 potent i a I 
s i tuat i ans requiring cermet i ve action nor is it intended to imp I y that 
notices contain the precise language in the guide. The guide sets forth a 
po I icy framework by which a I I breaches of regu I at i ans or conduct, whether 
specif i ca I I y described 01- not, may be eva I uated so that a sound, support. 
ab I e corrective action may be instituted. 

c. The guide does not dictate the specific corrective action to be assessed 
in a particular situation. It reflects the relative severity of various 
breaches and estab I i shes the range within which corrective act i ans usua I I y 
fa 11 . Wh i I e the I i sted maxi mum corrective action cannot be exceeded 
un I ess otherwise authorized by a higher I eve I off i c i a I with de I egated 
authority (see page 3, paragraph 6a(3)), a corrective action less severe 
than the mini mum for .the range may be used if the management off i c i a I 
determines this to be appropriate under the circumstances existing in the 
situation being cons i dernd. Thus, if the guide shows reprimand as the 
maxi mum, the supervisor may determine no forma I action is needed or may 
use either an ora I adman i shment or a reprimand. If Suspension is the 
I isted maximum, an oral admonishment, a reprimand!, or a suspension of any 

number of ca I endar days up to and inc I ud i ng that shown in the guide cou Id 
be assessed. A maxi mum of remova I permits a cha ice of an ora I adman i sh-
ment, a reprimand, a suspension or remova I . 

d. Wnen considering which column of the guide is to be used, it is not 
necessary to establish tl1at prior breaches of regulation or conduct under 
consideration were of the same nature as tne current breach. however, if 
the prior breaches are used to determine the appropriate pena I ty for the 
current breach, the pr i oi- breaches must have been in writing, be a matter 
of record, and the emp I oyee must have been permitted to dispute the 
charges to a higher level than the authority that imposed the discipline . 

e. Actions resulting from violation of conflict of interest wi 11 require 
consultation with the.General Counsel or chief counsel of a fieid 
organization. 

PROGRESSION OF CORRECTIVE ACTIONS. To assure that the minimum level of 
correct 1 ve act 1 on that can De expected to effect the needed change is used 
and that the emp I oyee is provided advance notice of the potent i a I conse
quences of Continued fa i I ure to conform to standards of conduct and 
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performance, a progression of corrective actions is usually applied. This 
progression usually begins with or-al warnings or admonishments and proceeds 
through I etters of reprimand to suspension and, if the emp I oyee continues 
not to accept his or her res pons i bi I it i es, it can cu Im i nate in remova I . 

a. A progression of corrective actions means the app I i cation of increasing I y 
more severe corrective actions as the emp I oyee continues to breach the 
emp I oyment re I at i onsh i p. (see page 3, paragraph 5, of this attachment for 
procedures on prior breaches. ) This means that where a 3-day suspension 
was imposed for a first offense, a second offense wou Id ca 11 for at I east 
a 3-day suspension even though the applicable items in the guide might " 
show a range of reprimand to removal. Similarly, if a 5-day suspension 
was imposed for a second breach, consideration of corrective action to be 
imposed for a third offense wou Id begin with a 5-day suspension. 

b. A removal for misconduct is effected only after a progression of 
corrective actions un I ess except i ona I circumstances exist. A progression 
need not inc I ude suspensions if the preceding reprimands c I ear I y show 
that the emp I oyee has been given understandab I e notice of management's 
concern and of the action that management might take in the future if the 
basis for that concern continues. 

3. COMBINATION OF BREACHES. A set of circumstances may. involve only one breach, 
may appear to 1 nvo Ive more than one breach when there is on I y one, may 
involve more than one significant breach, or may involve more than one breach 
only one of which is significant . 

a. Avoid mu It i p I i cation of a s i n~J I e cause into severa I breaches, and 
refrain from I oad i ng on petty breaches when the major cause provides 
amp I e basis for taking necessary action. 

'' 
b. When different, significant br·eaches occur in combination, each breach 

may be inc I uded as a cause 'of action. A more severe corrective action 
may be assessed than would be appropriate for each breach singly; but it 
may not exceed that a I I owab I e for the most serious of the breaches as 
determined by app I y i ng the co I umn appropriate for the number of breaches 
occurring in combination, , inc I ud i ng prior breaches, if any. 

4. SER I ES OF BREACHES· A series of breaches consists of more' than one breach 
comm 1 tted by an emp I oyee at di ffer-ent ti mes in such a manner that appropriate 
action cou Id not be comp I eted on each of the breaches ind iv i dua I I y even 
enough management has proceede'd at a reasonab I e pace. This cou Id be because 
there was insufficient time to develop needed background information to 

fu I I y eva I uate ava i I ab I e facts or to fu If i I I procedura I requirements for 
taking action on one breach before another is committed . 

a. When a determination is made not to take action for a breach, that breach 
may not be used I ater to support an action for a subsequent breach . 
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b. When management has had sufficient time and opportunity to take corrective 
action for a breach of the employee-employer relationship and fails to do 
so, that breach should not be used as part of a series. 

c. If there has been a series of breaches, a more severe corrective action 
than that shown for a sing I e breach may be considered. This corrective 
action may exceed the maximum allowable under the guide for any of the 
breaches individually. Determine the corrective action in the same 
manner as described for combination of breaches in paragraph 3. 

PR I OR BREACH. A prior breach as used in the context of this Order is a breach 
of the emp I oyment re I at i onsl1 i p for which a corrective action has been 
assessed. Prior breaches may be used in determining the severity of a 
corrective action resu It i ng from a current breach. When used in this manner, 
the prior breach and the resulting corrective action assessed are shown in 
the notice of proposed action and the notice of final, decision. 

a. A suspension should be used only if its effective date was within the 
3 years preceding the date of the notice of proposed action on the current 
breach . 

b. An oral admonishment or a reprimand may be used only if its effective 
date was within 1 year preceding the date of the notice of proposed 
action in the current br·each. 

c. An ora I adman i shment. may not be used a I one to support the corrective 
action for a second or subsequent breach. An ora 1. adman i shment may be 
used within the ti.me period specified in subparagraph b to support a 
dee is ion to initiate a 1-epr i mand for a breach that might not otherwise 
appear to warrant that level of corrective action. When used in this 
manner, the admonishment must be cited in the letter of reprimand. An 
ora I adman i shment tnay not be used to support an adverse action . 
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First Breach Second Breach Thi rd Breach 

1. Delay or failure to carry 
out assigned work or 
instruction in a reason
able period of time . 

2. Insubordinate defiance of 
authority, refusa I to 
comply with proper orders, 
wanton disregard of direc
tives or insolence . 

3. Tardiness of less than 1/2 
hour. 1 / 

4. Unauthorized absence of· B 
hours or less, tardiness 
over 1/2 hour, leaving the 
job without permission or 
de I ayed return from I unch. 

5. unauthorized absence of 
more than B hours. •21 · 

6. Fa i I ure to request I eave 
according to established 
procedures. 

7 . Fa i I u re to honor a va I i d 
denial of a leave request. 

8. Loafing or sleeping on duty: 

Reprimand 

Reprimand 
to 
Removal 

Reprimand 

Reprimand 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to 5-Day 
Suspension 

a. When hazard to per·son- Reprimand 
ne I or property 1 s not 
acute or when no injury 
or loss is involved. 

b. When hazard to per·son- Reprimand 
ne I or property is to Remova I 
acute or when there 
has been injury or 
significant loss . 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to 
Removal 

Reprimand 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to 10-Day 
Suspension 

Reprimand 
to IC)-Day 
Suspension 

Reprimand 
to 10-Day 
Suspension 

Reprimand 
to 10-Day 
Suspension 

5-Day 
Suspension 
to Remova I 

Reprimand 
to Removal 

5-Day 
Suspension 
to Removal 

I -Day 
Suspension 

Reprimand 
to Remova I 

5-Day 
Suspension 
to Removal 

5-Day 
Suspension 
to Removal 

5-Day 
Suspension 
to Removal 

Reprimand 
to Remova I 

10-Day 
Suspension 
to Removal 
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9. Careless workmanship or 
neg I i gence. 

When consequences are 
extreme, an attempt is 
made to conceal defec
tive work or there is 
an unauthorized attempt 
to remove or destroy 
work. 

10. Careless workmanship 
resu It 1 ng in poss i b I e 
or actual minimal dam
age to property and 
minor disruption of 
mission. 

11 . 

When possible or actual 
major damage to proper
ty 1s involved with 
significant mission 
disruption or possible 
or actual danger to the 
I i ves or we I I being of 
other emp I oyees. 

Loss of, damaqe to, 
unauthorized u~e or 
destruction of proper
ty, records or informa
tion. 

When w i I I fu I ness or 
intent is involved. 

12. Theft, actua I or 
attempted. (Penalty 
is determined primari
ly by value of property, 
mitigating circum
stances, emp I oyee' s 
employment history and 
employee's explanation.) 

ACTION 

First Breach Second Breach 

Reprimand 

Reprimand 
to 5-Day 
Suspension 

Reprimand 

Reprimand 
to Remova I 

Reprimand 

Reprimand 
to Removal 

Reprimand 
to Remova I 

Reprimand 
to 5-Day 

Suspension 

Reprimanded 
to Remova I 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to Removal 

Reprimand 
to 5-nay 
Suspension 

Reprimand 
to Remova I 

Reprimand 
to Remova I 

DOE 3750.1 
3-23-83 

Thi rd Breach 

Reprimand 
to Remova I 

5-day 
Suspension 
to Remova I 

Reprimand 
to Remova I 

5-Day 
Suspension 
to Remova I . 

Reprimand 
to Remova I . 

5-Day 
Suspension 
Reprimand 

5-Day 
Suspension 
to Remova I 
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13. De I i berate mi srepresen-
. tat ion; fa Is i fication. 
exaggeration. or concea I -
ment of a material fact 
in connection with any 
official document; or 
withholding of material· 
facts in connection with 
matters under off i c i a I 
investigation . 

14. Rude, boisterous play 
which adversely affects 
production. discipline, 
or morale; use of 
abusive or offensive 
I anguage: quarre I i ng or 
interfering with the 
prodution of others. 

15. Fighting, threatening 
or inflicting bodily 
harm on anotfler, phys i -
cal resistance to com
petent authority or 
indecent or immoral 
conduct. 

16. Gambling during work
ing hours. 

17. Promotion of or 
ing in Operation 

gan i zed gamb I i ng 
premises . 

assist
of or
on 

18. Abusing, using or se I I -
Ing intoxicants or drugs 

on duty. Reporting for 
duty drunk or impaired 
by intoxicants. 3/ 

19. Be i ng on duty so i ntox i -
cated as to be unab I e to 
proper I y perform assigned 
duties, or to be a haza1-d 
to se If or others . 3/ 

ACTION 

Attachment 1 
Page 7 

First Breach Second Breach Thi rd Breach 

Reprimand 
to Removal 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to Removal 

Reprimand 

Reprimand 
to Remova I 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to Removal 

Reprimand 
to Remova I 

Reprimand 
to Removal 

Reprimand 
to Removal 

Reprimand 
to 5-Day 
Suspension 

5-Day 
Suspension 
to Removal 

Reprimand 
to Removal 

5-Day 
Suspension 
to Removal 

5-Day 
Suspension 
to Remova I 

Reprimand 
to Removal 

5-Day 
Suspension 
to Removal 

Reprimand 
to Remova I 

10-Day 
Suspension 
to Removal 

5-Day 
Suspension 
to Removal 

5-Day 
Suspension 
to Removal 
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Fi rst Breach Second Breach Thi rd Breach 

Failure to honor acknow- Reprimand 
1 edged or adjudicated 
debts or legal obi iga-
t ions. (In determining 
whether a breach has 
occurred, consider whether 
extenuating circumstances 
have developed arter the 
emp I oyee incurred the 
ob I i gat i on and the 
employee's previous 
record.) 41. 

1. Making ra I se, unrounded, 

2. 

or highly irresponsible 
statements against other 
employees, supervisors, 
other orricials, or sub
ordinates with the intent 
to destroy or damage the 
reputation, authority or 
orricial standing or those 
concerned . 

Any action or fa i I Lire to 
take action based on race·; 
color, religion, sex 
(including sexual harass

ment), age, or national 
origin or an employee, 
rormer employee, or appl i
cant which arrects his or 
her rights, privileges, 
benerits, dignity, and 
equa I i ty or economic 
opportunity. Consider 
c i rcumstances and the errect 
on the person discriminated 
against, use or abusive 
language, violent treatment, 
or insulting demeanor.&/ 

Ir the discriminatory 
practice was deliberate. 5/ 

Reprimand 
to Removal 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to 14-Day 
Suspension 

Reprimand 

5-Day 
Suspension 
to Removal 

Reprimand 
to 14-Day 
Suspension 

14-Day 
Suspension 

to Remova I 

Reprimand 

10-Day 
Suspension 
to Remova I 

10-Day 
Suspension 
to Remova I 

Removal 
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23. Engaging in a prohibited 
personnel practice (see 
Title 5, United States 
Code, section 2302), 
other than that described 
in cause 22, or an unfa i r 
I abor practice. 5/ 

If violation 
ed personnel 
de I i berate. 

of prohibit
practice was 

24. Use of abusive or offen
sive language toward a 
subordinate; baiting or 
otherwise inciting a sub
ordinate to violate rules 
or regulations; coercion 
in deprivation of an 

emp I oyee' s rights: . or 
reprisal for employment 
of appellate procedures. 5/ 

If violation was 
rate. 5/ 

del- i be-
'11:· 

ACTION 

Attachment 1 
Page 9 

First Breach Second Breach Thi rd Breach 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to 14-Day 
Suspension 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
30-Day 
Suspension 

Reprimand 
to 14-Day 
Suspension 

14-Day 
Suspension 

Reprimand 
to 14-Day 
Suspension 

14-Day 
Suspension 
to Removal 

10-Day 
Suspension 
to Removal 

Removal 

10-Day 
Suspension 
to Removal 

Removal 

25. Compromise or discredit Reprimand 
o-f examination mate~ials 

Reprimand 
. to 10-Day 
Suspension 

5-Day 
Suspension 
Reprimand or process resu It i ng from 

d i scuss ion of specif i.c 
question (s) or content of 
examination with other 
employee(s) based on 
experience in the examina-
tion when there is no 
de I i berate effort or 
intent to compromise the 

examination materials or 
process. 

Compromise of an exam i na
tion through unauthorized 
possesion, use, or fur
nishing to others of exam
ination information or 
materials . 

10-Day 
Suspension 
to Removal 

14-Day 
Suspension 
to Removal 

Removal 
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Fjrst Breach secgnd Breach Ihjrd Breach 

26. Infraction (q) of Reprimand 
security regulations 
which includes but is 
I imited to the fol lowing 
occurrences: (a) Improper 
storage of classified 
materials, (b) failure 
to secure a classified 
container (safe or vault), 
(c) transmission of clas
sified materials to a non
approved fac i I i ty, ( d) 
failure to observe pre
scribed document contra I 
and accountabi I ity pro
cedures, and (e) removal 
of classified documents to 
private residences or 
otherwise endangering the 
security of classified in
formation within a 12-month 
period of the occurrence. 

When the infraction (s) i's· 
intentional .or results in 
unauthorized re I ease or 
compromise of security 
information. 

27. Aiding and assisting in 
the prosecution of a 
claim against the United 
States, or receiving any 
gratuity or any share of 
interest in a claim from 
any claimant other than 'in 
the discharge of proper 
official duties. 

Reprimand 
1~0 Remova I 

:5-Day 
Suspension 
1c:o Remova I 

28. Soliciting contributions Reprimand 
from another employee for 
gifts or presents to those 
in superior official posi-
t i ans . Accept i ng gifts or 
presents offered or pre-
sented as contributions 
from persons in Government 

Reprimand 
to 14-Day 
Suspension 

14-Day 
Suspension 
to Removal 

14-Day 
Suspension 
to Removal 

Reprimand 
to 10-Day 
Suspension 

5-Day 
Suspension 
to Removal 

14-Day 
Suspension 
to Removal 

Removal 

Reprimand 
to Removal 
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employment receiving 
lower salary. A volun
tary gift of a minimal 
value or a donation in 
a minimal amount is not. 
prohibited when made on 
a special occasion. 

ACTION 

Attachment 1 
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First Breach Second Breach Thi rd Breach 

29. Discourteous conduct to 
the public confirmed by 
an immed.iate supervisor·'s 
report of four such 
instances within any 1 -· 
year period or any other 
pattern of di scourteou~; 
conduct . 

Reprimand 
to 14-Day 
Suspension 

10-Day 
to 14-Day 
Suspension 

14-Day 
Suspension 
to Removal 

30. Failure to work in a Reprimand 5-Day 14-Day 
safe manner and to use to 5-Day Suspension Suspension 
required safety equ.i pment. Suspension to Removal to Removal 

31 ' Failure to carry out Reprimand 10-Day Removal 
safety responsibi I ity. Suspension 

to Removal 

NOTES: 

1/ Normally an oral admonishment 
Maximum penalty for .a third 
suspension and for ·a fourth 
sion. 

is used for 
breach within 

breach in the. 

the first breach. 
2-year period is 
period is 5-day 

1-day 
suspen-

;u When an emp I oyee fa i Is to report for duty or to return from I eave 
or fur I ough and fa i Is to notify management of his or her i nten-
t ions, and after attempting to do so the activity has been unab I e 
to ascertain his o~ her intentions concerning his or her return 
to duty, a removal may be initiated in accordance with merit and 
procedura I requirements of this regu I at ion after the passage of a 
reasonable time (a minimum of 10 calendar days) 

31 

41 

Actions involving these breaches must be carefully evaluated to 
assure that the requirements of the Alcohol and Drug Abuse Pro
gram are met. 

There is no 
lished: (b) 

breach un I ess (a) the va I id i ty of the debt is estab
there has been a fa i I ure to either arrange for or 
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comply with a 
complaint from 

repayment schedule: and (c) 
the creditor. Suspension 

DOE 3750. 1 
3-23-83 

there is a current 
is not an authorized 

corrective action. Maximum corrective action for third and 
fourth offenses within 2-years period is reprimand with the added 
warning that a 'continuation of breaches could result In 
remova I . 

51 If a supervisor or manager has engaged in an act of di scrim i na
tion, in an unfair I abor pr·act ice, or in a prohibited personne I 
practice, an eva I uat ion w i I I be made of the manner in which he or 
she generally discharges his/her management responsibi I ities to 
determine the appropriate action to be taken . 
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Page 1 (and 2) 

NOTICE OF REPRIMAND (EXM1PLE) 

... .. , .. ...... 

DAU: 

REPLY TO 
ATTN OF 

U.S. DEPARTMENT OF ENERGY 

memorandum 

SUBJECT Notice of Reprimand 

ro Name 
litle 
L..ocation 

The purpose of this notice is to reprimand you for (name of breach, 
5uch as fa i I ure to request I eave according to estab I i shed procedure 
or Insubordination) and to warn you that future such delinquencies on 
your part may result in a more severe disciplinary action, including 
§Uspens ion or, poss i b I y, remova I . 

The reason(s) for this reprimand is (are) as fol lows: 

(In these subparagraphs detai \ what the requirement or regulation 
was and what action on the part of the employee constituted the 
breach that caused this action to be taken. as explicit as to 
dates, witnesses. and the nature of t.he t>reach. You may use 
attached copies of documentary evidence.) 

You may grieve t.h is action by fi I i ng a grievance under t.he procedure 
outlined in DOE 3771.1, GRIEVANCE POLICY AND PROCEDURES, or under a 
I abor-management. ag1-eement, whichever as appropriate. You may have a 
representative assist. you in your g~ievance if you desire. If your 
grievance is filed under the DOE grievance procedure, it must t>e 
initiated no later than 7 calendar days from the date you receive 
this notice. (Name and location of servicing personnel officer, 
telephone number) wi 11 give you al I avai I able information about the 
grievance procedure if you so request . 

A copy of this letter of reprimand wi I J be placed in your official 
personnel folder for a period of 1 year. It wi 11 withdrawn 
1 year or upon yo Jr separation from the Department of Energy, 

*'°'*D occurs first. (See ne~otiat.ed agreement if the employee 
eluded in the bargaining unit.) 

cc: Servicing Per5onnel Office 
Official Personnel Folder 

Name of the issuing official 
Title 

after 
which-

is in-
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Attachment 3 
Page 1 (and 2) 

NOTICE OF PROPOSED SUSPENSION OF 14 DAYS OR LESS (EXAMPLE) 

... . , •. .... ,. 

DATE 

U.S. DEPARTMENT OF ENERGY 

memorandum 

SUBJECT Notice of Proposed Suspension for 14 Days or Less 

TD Name 
Title 
Location 

This is to notify you that am proposing that you 
your position al title, series, and grade) "for 
for (state the infraction or transgression). The 
proposed suspension ar-e as f'o 1 I ow: 

be suspended from 
cat endar days 

reasons for this 

(In these subparagraphs describe specifically what the employee 
did that was wrong, 1 nc I udxng ti mes, dates, p I aces. what occurred 
and to whom. if appropriate, that canst i tute the reasons for the 
proposed action. If the proposal is based on an investigative 
report or other o'ff i c i a I documen'ts, make direct quotes or attach 
copies of pertine,t documents.) 

You may reply to (name, title, and location Of the deciding official) 
orally and in writing within calendar days after your receipt of 
this letter. You may submit affidavits and other documentary evi-
dense in support of your reply and you may have an attorney or other 
representative assist you if you desire. (See the negotiated ag_ree
ment if the employee is included in the bargaining unit.) You w111 
be al lowed up to hours of official time to prepare your reply. 
You may review the material relied upon to propose this action. 
Consideration w i I I be given to extending the calendar days 
and/or hours if you submit a written request to the deciding 
official, prior to expiration of the time al lowed for reply, stating 
your reasons for desir·ing more time . 

If you have any quest i ans concerning 
(name of servicing pE!rsonnel officer) 

ma i I at (address). 

this 
By 

notice, You may contact 
telephoning (number) or 

A written decision will be 
date a-Fter your answer is 
calendar days I imit if you 

issued to you at the earliest practicable 
received, or after expiration of the 
choose not to answer . 

Name of proposing offi c i a I 
Title 

cc: servicing Personnel Officer 

by 
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Page 1 (and 2) 

NOT I CE OF DECISION TO SUSPEND FOR 14 DAYS OR LESS (EXAMPLE) 

.. . ·-·· .,.,.. 
U.S. DEPARTMENT OF ENERGY . ... memorandum 

SUBJECT Notice of Decision to Suspend For 14 Days or Less 

To Name 
Title 
Location 

Mr./Ms. ,.....,,.,,,,,,.,,,,,,.,.......,.,,......,,.,,,,,,.,,,,,,.....,,,,,,......,.,,,,.- 's notice of 
you of a proposa I to suspend you for _ days Tor 
t. ion or transgression) . 

date informed 
"""s"a~e,....""he i nfrac-

have given ful I 
representative, if 
the reasons cited 

consideration to your reply (and reply of your 
applicable) of (date) find, however, that 

in subparagraphs 1a, b, c and d of Mr. /Ms. -------=,..,,,,..,.,,.._ 's letter of (date? are fully supported by the 
evidence and warrant your suspension. (Even though you did not reply 

to the proposa I , I have thorough I y reviewed a I I the evidence support-
ing the proposa I and ·Find that the reasons cited are supported and 
warrant your suspension.) (Specify what in the reply that you found 
val id and why. ) Accordingly, it is my decision that you be suspended 
for calendar days during the period from (date) to (date) 
(Accordingly, it is my decision that You not suspended). 

You may grieve this action by fi I ing a forma I grievance under the 
grievance procedure out.I ined In DOE 3771.1, GRIEVANCE POLICY AND 
PROCEDURES, or under a labor management agreement., if appropriate. 
Such grievance must be initiated no later than calendar days 
after the effective date of your suspension. (Name of servicing 
personnel officer and 
able i nforrnat ion about 

telephone number) wi 11 give you a 11 
the grievance procedure upon your 

Name of deciding official 
Title 

cc: Servicing Personnel Officer 

the avai I-
request. 
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NOTICE OF PROPOSAL TO REMOVE (EXAMPLE) 

Attachment 5 
Page 1 

DOI ' lll.-1 
n-111 

U.S. DEPARTMENT OF ENERGY 

DATE memorandum 
SUBJECT Notice of Proposal to Remove 

Name 
TO Title 

Location 

This is to notify you that am proposing that you be removed from 
your position of (title, series, and grade) no earlier than 30 days 
after your receipt of this letter. 

The reasons (s) Tor your proposed remova I is (are) as fa 11 ows: 

(In these subparagraphs describe what the employee did or failed 
to do, specificat ly and in detai I, that constitute the reason(s) 
for tie proposal. If the reasons are based on official 
documents, make direct quotes or attach copies of pertinent 
documents. When proposing an employee's reduction in grade Or 
remova I based on unacceptab I e performance, i dent i f"y spec i Ii c 
instances of" unacceptable performance by the employee and the 
critical elements of" the employee's position involved in each 
instance of" unacceptab I e performance.) 

You may reply to (name~. tit.le, and address of" the deciding officials) 
orally and in writing and you may submit affidavits and at.her 
documentary evidence in support al your reply. You may be 
represented by an attorney or other representative ii you desire. 
(See negot. i ated agreement i I the emp I oyee is inc I uded in the 

bargaining unit.) Any reply you make wi I l be considered in reaching 
a final decision. YoL wi l I be given calendar days from your 
receipt of this notice to present. you reply. You wi 11 be al lowed up 
to hours of" of"f"icial time to prepare your reply. Consideration 
wi 11 be given to recorj1n9 the time to reply ii you submit a request, 
in wr1t1ng to the de:1d1ng of"f"1cial stating your reasons for 
desiring more time, prior to expiration of" the time allowed for 
reply. You have the right to review the material relied upon to 
propose your removal. (Al J such material is attached. (Or, you may 
contact (name and addr 1~ss) and he or she w i I I make th { s mater i a I 
available to you. ) . 
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questions concerning this notice, you may contact 
i nq Rersonne I officer_ te I ephnne nurnl>eF, anrl "'

0
"r""' 

practicable date arrer your arrswer Ts o::ce1Vet1, 
n of the time a I lowed For reply if you choose not to 
en decision wi 11 be issued to you . 

Personne I Officer 

Name of proposing official 

Title 

By substituting the appropriate words, this examp I e may be used 
suspensions for more than 14 days. reduction in grade or pay, or 
l oughs for 30 days or I ess. This ex.amp I e may a I so be used to 
propose an employee's reduction in grade or removal based on 
acceptable performance . 
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DATE 

REPLY TO 
ATTN OF 

NOTICE OF DECISION TO REMOVE (EXAMPLE) 

Attachment 6 
Page 1 (and 2) 

U.S. DEPARTMENT OF ENERGY 

memorandum 
SUBJECT Notice of Decision to Remove 

TO Name 
Title 
Location 

Mr./Ms. 
you of" 
series, 

's notice of ( date ) informed 
a,-""p"r°'o"°po"°s"a"l,.......,,t,,.o"""s"e"'p"a"r'°'at""e,-.,.y-:o'."'u""'f"r"a'"'m your pas it ion of ( title, 
and grade). 

have given ful I con5.Jderation to the response from you (or your 
representative, if applicable) (date) , and your personal presenta-
tion of (date) . (Or. even though you did not respond during the 
specified time period, I have thoroughly reviewed all of the evidence 
supporting the proposa I . ) I find that a I I of the reasons cited in 
Mr/Ms. 's letter of (date) are 'fully 
supported by the evidence and warrant your removal to promote the 
eff&ciency of the service. (Or, I find that the reasons cited in 
subparagraph a and c are not supported by the evidence and are 
dismissed. ) (Or, a statement of the findings, whatever they are.) 
Therefore, it 1s my dee is ion that You be removed effective at the 
close of business on ;date) (Or, therefore, it is my decision 
that you be suspended or _ days during the period from (date) 
to (date) ) . 

Attached are copies of the Merit Systems Protection Board's rules and 
MSPB. Farm 20, Yau may appeal this decision to the Board, (city) 
field office, (address). In order for your appeal to be considered 
by the Board it must be submitted no later than 20 calendar days 
after the effective date of your remova I (or state any app I i cab I e 
r·ights to a negotiated grievance procedure if the employee is includ
ed in the bargaining unit). 

If vou have any questions concerning this 
servicing personnel of1~icer, address, and 

letter. contact (name 
telephone number). 

2 Attachments 

cc: Servicing PersonnE!I Officer 

Name of deciding official 
Title 

of 

NOTE: By substituting the appropriate 
for suspensions for more than 14 days, 
furloughs for 30 days or less. This 
reduction in grade or removal based 

words. this example may be used 
reductions in grade or pay, or 

examp I e may a 1 so be used for 
on unacceptab I e performance. 
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Page 1 (and 2) 

TERMINATION LEDER (EXAMPLE) .. ..•.. n-• . 
U.S. DEPARTMENT OF ENERGY 

DATE memorandum 
SUBJECT Termination 

TO Name 
Title 
Location 

This is to advise you that af"ter a review of" our current needs, we 
have determined that yoJr services as a (title, Series, and grade) in 
the (Organizational title) are no longer required. Theref"ore, your 
appointment in the Department of" Energy wi 11 terminate at the close 
of business on (date). 

This action should not be 
persona I I y. We appreciate 
course of" your emp J oyment 

construed in any way as a ref"lection on you 
the service you have rendered during the 
with the Department. 

If you have any questions concerning this 
(name of" the servicing personnel office, 

number) . 

notice. 
address, 

p I ease contact 
and te I ephone 

Name of supervisor 
Title 

cc: Servicing Personnel Officer 

NOTES' In dismissal cases, constitutional requirements ob Ii ge 
Agencies to provide an employee with hearings ir his or her mora I 
character is impuned by the stated reasons for dismissal. These 
rights arise only when the stigmatizing reasons for dismissal are 
recorded in any document which may be disseminated to others either 
inside or outside Government. For this reason, notices OT 
termination should be mi Id in tone . 
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ACTIONS AND EMPLOYEES EXCLUDED FROM COVERAGE 

Attachment 8 
Page 1 

1. SUSPENSION OF 14 DAYS OR LESS. 

2. 

a. A suspension of an employee in the interest of national 
security under title 5, United States Code, section 7532 • 

b. An action initiated under title 5, United States Code, 
section 1206 regarding a prohibited personnel practice. 

c. An action taken under provision of statute, other than one 
" codifie in title 5, United States Code, which excepts the 

action from subchapter I, chapter 75 of title 5, United 
states Code • 

d. An action against a reemployed annuitant, excluded by Title 
5, Code of Federal Regulations, part 7 52. 

REMOVAL, SUSPENSION FOR MORE THAN 14 DAYS, REDUCTION IN GRADE OR 
PAY OR FURLOUGH FOR 36 DAIS OR LESS . 

a. A suspension or ·removal of an employee in the interest of 
national security under title 5, United States Code, section 
7532. 

b • 

c. 

A reduction-in-force action under title 5, United States 
code, section 3502. 

The reduction in grade of a supervisor or manager who has not 
completed the pro,bationary period under title 5, United 
states Code, section 3321 (a) (2) if such reduction is to the 
g:s::ade held immediately before becoming such a supervisor or 
manager . 

d. A reduction in grade or removal based on unacceptable 
performance under tit I e 5, United States Code, section 4303. 

e. An action initiated under title 5, United States Code, 
section 1206 regarding a prohibited, personnel practice . 

f. Actions taken under provisions of statute, other than one 
codified in title S, United States Code, which excepts the 
action from subchapter II of chapter 75 of title 5, United 
States Code. 

g. An action which ent:itles an employee 
title 5, Code of Federal Regulations, 
to terminate these entitlements . 

to grade retention under 
part 53 6, and an action 
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h. An action taken or directed by the Office of Personnel 
Management under title 5, Code of Federal Regulations, part 

• -731 or part 754. 

• 

• 

• 

• 

• 

• 

• 

• 

• 

i. An involuntary retirement because of disability title under 
title 5, Code of Federal Regulations, part 831. 

j. The following actions specifically excluded by the Office of 
Personnel Management under title 5, Code of Federal 
Regulations, part 752: 

(1) A voluntary action initiated by an employee. 

(2) Termination of appointment on the expiration date 
specified as a basic c:ondition of employment at the time 
the appointment was made. 

(3) Reduction of an employee's rate of pay from a rate which 
is contrary to law or regulation to a rate which is 
required or permitted by law or regulation. 

(4) 

(5) 

Action against a reemployed annuitant. 

Action which terminates a temporary promotion within a 
maximum period of 2 :(ears and returns the employee to 
the position from whi•~h temporarily promoted, or 
reassigns or demotes· the employee to a different 
position not at a ];ow"r grade or level than the position 
from which temporaril}' promoted. 

(6) Cancellation of a pron1otion to a position not classified 
prior to the promotion. 

(7) 

(8) 

Placement of an employee serving on an intermittent, 
part-time, or seasonal basis in a nonduty, nonpay status 
in accordance with conditions established at the time of 
appointment. 

An action which tenninates a term promotion ·at the 
completion of a period in excess of 2 years but not more 
than 5 years and returns the employee to the position 
from which promoted OJ: to a position of equivalent grade 
and pay in accordance with title 5, Code of Federal 
Regulations, part 335. 

REDUCTION IN GRADE AND REMOVAL BASED ON UNACCEPTABLE PERFORMANCE . 

a. The reduction to the grade previously held of a supervisor or 
manager who has not completed the probationary period under 
title 5, United States Code, section 3321 (a) (2) • 
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The reduction In grade or removal of an employee in the 
competitive service who is serving a probationary or trial 
period under an initial appointment or who has not completed 
1 year of current continuous employment under other than a 
temporary appointment limited to 1 year or less excluded by 
title 5, United States Code 4303 (fl (2). 

The reduction in grade or removal of an employee in the 
excepted service who has not completed 1 year of current 
continuous employment in the same or similar positions 
excluded by title 5, United States Code 4303 (f) (3). 

d. An action initiated under title 5, United States Code, 
section 1206 regarding a prohibited personnel practice . 

e. 

f. 

A reduction in grade or removal of an employee in the 
interest of national security under title 5, United States 
Code, part 7532. 

An action taken under provision of 
codified in title 5, United States 
action from provisions of title 5, 

a statute, other than one 
Code, which excepts the 
United States Code. 

g. An action which terminates a term promotion at the completion 
of a period in excess of 2 years but net more than 5 years 

h. 

i. 

j_ 

k. 

and returns the employee to the position from which promoted 
or to a different -poElition of equivalent grade and pay in 
accordance with title 5, Code of Federal Regulations, part 
335. 

Reduction-in-force action governed by title 5, Code of 
Federal Regulations, part 351. 

An adverse action for cause taken under title 5, Code of 
Federal Regulations, part 752. 

An involuntary retire.ment because of disability under part 
831. 

The following actions specifically excluded by the Office of 
Personnel Management under title 5, Code of Federal Regula
tions, part 4 3 2 : 

(1) A voluntary action initiated by the employee. 

(2) A termination in accordance with terms specified as a 
condition of employment at the time the appointment was 
made. 

(3) An action against a reemployed annuicant . 
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(4) An-action which terminates a temporary promotion within 
a maximum period of 2 years and returns the employee to 
the position from which the employee was temporarily 
promoted, or reassigns or demotes the employee to a dif
ferent position that is not at a lower grade or pay than 
the position from which the employee was temporarily 
promoted. -
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U.S. Department of Energy 
Washington, D.C . 

SUBJECT WORKFORCE DI SC I PL I NE 

PAGE CHANGE 

DOE 3750.1 Chg 1 

3-11-85 

1. PDRPdsE. To transmit a change of wording to Attachment 2 of DOE 3750. 1, 
WORKFORCE DI SC I PL I NE, of 3-;<3-83. 

2. EXPLANATION 0 F CHANGE. The word "submitted " replaces the word "initiated" in 
the th 1 rd paragraph of Attachment 2 to conform to the procedura I requirements 
i n DOE 3771 . 1, GRIEVANCE POLI CY AND PROCEDURES. 

3. F I LI NG I NSTRUCT IONS . 

a. Remove Page Dated Insert Page Dated 

Atch 2, 3-:~3-83 Atch 2, 3-11-85 
page 1 (and 2 ) page 1 (and 2) 

b. After fi I ing the attached page, this transmittal may be discarded. 

BY ORDER OF THE SECRETARY OF ENERGY: 

DISTRIBUTION: 
Al I Departmental Elements 

WILLIAM S. HEFFELFINGER 
Director of Administration 

INITIATED BY: 

Office of Personne I 
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Attachment 2 
Page 1 (and 2) 

United States Government Department of Energy 

memorandum 
NOTICE OF REPRIMAND 

DATE 

SUBJECT Not i Ce of Reprimand 

... ~Title 
L.ac1t1on 

Tiie purpot1 af t~11 11ottc1 ts ta rwprt .. llCI .rou fOr (n1 .. of breacft, sucft 
11 fat1ur'I to ~tQUl!lt 111¥9 1ccor'llt•1to11t1-1fthed proc1dur1 or 
f111uMr'llt111tta11) and to .. ,,. JOU t1t1t fut:1re 1YCll 11111111., ... cte• aft your 
part •1 Nlult ta 1 .. ,.. ,,.,.,. df1cfp11111'1 1~1011. fncludint IYl"n1fa 
or, pa11f,l7, r"lml¥11. 

Tllo ... 1aw(1J for tftl1 ...,r1 .. wd t1 (1roJ 11 fall ... : 

(I• UHi •••111r11r1pll1 dtUll ... H tile -t- ar ro911lnla• 
.. , cod ..,.t 1ci1aw o• tftt 111rt af tile -1•- c .. 1t1tutlltl tftt 
..... a tft1t c1u11d 011 1ct1aw ta .. le .. ,11c1t 11 ta 
MUI, ••tn•••••· lllCll tlte ••tllrw 0 t ICll. Yau ., .... 
nt1elllltl .. ,111 of da•-"l'~:'Jl~~p 

. ' 0 
Tau .. , tr1 ... tftl1 1ctlo• • t 1t•111Ct uwdtr tftt •rt••dura 
ou: .,., to DOI l771.1, CT ANG Jl!IGCEDURES, or Ulldtr 1 11 .. r 
•111..-.t l.,.._..t, lllPrD•Pfltl. 'Tall •1 hl'fl I NDN• 
ltotltht IHllt tr11¥tOCI If 111U M11rt. If 711ur trlHUCI 
11 ff1ed vndilr tftt wancm ,...c1durw, ft .,.,t b• tu .. fttMll "° 1attr 
tft1• 7 c1!tod1r d1p • tftt d1t1 111• roc1l¥1 tft11 nottc1. (N ... 1wd 
loc1tllft of ""fct•1 ""'""'1 offtcer, i111..- ·-rl .111 9h1 111• 
111 1w1111ble tRfo,..t1•• .... ,Ute 1rtrr1tte1 p"'cadure tf )'Ou 10 ,..Qu11t 

A CO'P of tftf1 lltUr of rtfri•ad •111 M •llclltl I• 111ur offlcl1! 
""'""! folder for a ""911 of 1 ,..,. It •111 IOI •liftdr- 1ft1r 1 ,.. 
ar 11,.• yaur 11111"tt• ,.._ Ute ..... rtm911't at Ertero, w1ttchn1r accurt 
fl"C. (See •ttOCll~ 191 C If tfte -1•- ts lncludlltl ta t~• 
b1rt1l•l"11 ••IC.) 

cc: St"lcf•i "'""""'! Office 
Gfflct1! "'"'""'! 'older 

Vert i ca I I i ne denotes change . 

Nial of tftt l11u1w1 offlc11! 
Tftla 
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U.S. Department of Energy PAGE CHANGE 
Washington, D. C. 

DOE 3750.1 Chg 2 

1-6-86 
suBJEcr: WORK FORCE DI SC I PL I NE 

1. PURPOSE. To transmit revised pages to DOE 3750.1, WORK FORCE DISCIPLINE, of 
3-23-83. 

2. EXPLANATION OF CHANGE Under the provisions of title 5, United States Code, 
s ectTOri"i701 (g) , the Mer It Systems Protection Board may require Federa I 

departments and agencies to pay reasonable attorney fees Incurred by employees 
who successfu I I y contest actions aqa inst them if such fees are in. the Interest 
of justice. A number of successfuf appeals could thus become a s1gn1f1cant 

3 . 

cost item to the Department of Energy (DOE). This necessitates a central 
review procedure to ensure that al I petitions for attorney fees are in accord 
with the I aw and are reasonab I e; that is, the review shou Id take Into account 
cost factors such as where the emp I oyee and attorney are I ocated, how much 
time an employee appeal would normally require, and the nature of any attorney
c I i ent fee agreement. According I y, Cllapter IV, 'Representation, Appea Is, I nd 
Grievances," has been modified to direct al I attorney fee petitions, accom
panied by proposed DOE responses and supporting documentation, to the Office 
of the General Counsel for review and concurrence before payment. In 
paragraph 6, the General Counsel has been assigned responsibi I ity for reviewing 
a I I attorney fee pet it i ans and concurring in DOE responses. 

FI LI NG INSTRUCTIONS. 

a. Remove Page Qili2. Insert Page ~ 
3 3-23.83 3 3-23-B3 
4 3-23-83 4 1-6-86 
5 (and 6) 3-23-83 5 (and 6) 3-23-83 
i~and i i) 3-23-83 i (and i i) 1-6-86 
I - 1 3-23-83 IV-1 3-23-83 
IV-2 3-23-83 IV-2, 1-6-86 

b. After fi I i ng the attached pages, this transm i tta I may be discarded. 

BY ORDER OF THE SECRETARY OF ENERGY: 

@ HARRY L. PEEBLES 
Acting Director of Administration 

DISTRIBUTION: INITIATED BY: 
A 11 Departmenta I EI ements Office of Personnel 



• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

DOE 3750. 1 Chg 2 
1-6-86 

CHAPTER I - GENERAL 

TABLE OF CONTENTS 

1. Taking Disciplinary Actions Constructively. 
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d. Days. Ca I endar days. 

e. ~c[d[nq Officjal .. The management official designated to make the final 
dee 1s1 on on a not 1 ce of proposed act 1 on Issued by a Department off i c i a I 
at a lower management level. 

f. Proposing Official. The supervisor manager who issues a notice of 
proposed adverse action to an employee. (The supervisor or manager who 
issues an admonishment or reprimand to an employee is an issuing 
official.) 

g. 

h. 

QJ;f' I Admqn j shment A disc i p I i nary discussion between a management 
official or supervisor having the authority to take disciplinary action 
and an emp I oyee subject to that authority. 

Reprimand. 
management 
respect to 

A formal disciplinary 
official or supervisor 
that emp I oyee. 

action notice issued to an employee by a 
having disciplinary authorfty with 

6. RESPONSIBILITIES. 

a . 

(1) 

(2) 

(3) 

( 4) 

(5) 

(6) 

(7) 

artmental Elements with Dele ated Personnel Authorit 

Administer a fair, impartial, uniform, and regulatori ly proper work 
force discipline program within their jurisdictions. 

Assure that the rules and other conditions of employment are readily 
avai I able to al I employees under their jurisdiction. 

Assure that supervisors and management officials consider the guide 
contained in Attachment 1, and when the I imitation on corrective 
actions is to be exceeded, assure that it is properly authorized. 

Issue notices of decision on adverse actions proposed by subordinate 
officials against employees under their jurisd1ct1on. 

Approve or disapprove requests to extend the time to answer notices 
of proposed actions. - · 

Approve or disapprove requests to extend the notice of proposed 
action, not to exceed 30 additional days, in cases of reduction in 
grade and in cases of removal based on unacceptable performance. 

Advise the servicing personnel office whenever any of the above 
authorities are rede I egate. A I I rede I egat ions must be in writing. 

b. Di rector of Administration provides over a I I direction and administration 
of the Department's work force discipline program . 
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c. General Counsel shal I review al I petitions for payment of attorney fees 
for comp I iance with statutory and regulatory requirements and wi I I concur 
on a I I DOE responses. 

d. Gfinerp I J,oppse ! gr Ch j ef Coupse I of a F j e Id Organ i zaJfon sha I I prov id~ 
ega a v 1 ce an ass 1 stance to serv 1c1 ng personne I o 1 ces. In coo rd 1 na-

tion with servicing personnel offices, represents or participates in the 
preparation for representation of the DOE before the Board . 

a . Director of Personnel shal I: 

(1) Develop the work force di sci pl ine program of the Department and pro
vide staff assistance and advice on matters covered by this Order . 

(2) Implement actions directed by the Office of Personnel Management and 
other outside authorities. 

(3) Determine whether or not to seek review of Initial decisions issued 
by presiding officials of the Board. 

(4) Request approval of the Office of Personnel Management to extend the 
notice period for a reduction in grade or removal based upon 
unacceptable performance beyond the additional 30 days granted by 
officials in paragraph 6a. 

f. Servicing Personnel Offices shal I: 

(1) Provide technical advice and assistance to supervisors and management 
officials in the implementation of this program. 

(2) Review al I discipl ina1-y actions for consistency with rules, regula
t i ans, and Departmenta I procedures. 

( 3) I nform emp I oyees of the i r emp I oyment ob I i gat i ans . 

(4) Provide advice and assistance on procedures to employees who are 
subject to disc i p I i nary or adverse act i ans. 

(5) After qi vi ng advance notice to the Di rector of jlersonne I , coordinate 
with the General Counsel or chief counsel of a field organization in 
order to provide for representation of the Department at hearings 
before the Board. 

g. Supervisors and Mana9ers sha I I : 

(1) Keep employees informed of rules, regulations, and standards of con
duct, and maintain order and discipline within the framework of 
estab I i shed procedurns . 

Vert i ca I I i ne denotes change . 
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5 (and 6) 

(2) Gather, analyze, and consider carefully al I facts and circumstances 
before taking or recommending corrective action . 

(3) Issue oral admonishments, notices of reprimand, and initiate 
proposed actions after consu I tat ion 11;,i th the appropriate servicing 
personnel office. 

7. STAFF ADVICE IN CONNECTION WITH TAKING ACTIONS. Managers are encouraged to 
seek advice and assistance 1n effecting actions, as needed, from the servicing 
personnel office. Al I letters of reprimand, adverse action proposals and 
decision letters, and letters of termination must be concurred in by the 
servicing personne I office prior to de I i very to the emp I oyee . 

@ WILLIAMS. HEFFELFINGER 
Di rector of Ministration 
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I V-1 

CHAPTER IV 

REpRFSENJAT I ON APPEALS AND GR I EVANCES 

1. REPRESENTATION. 

I . Emp I oyees who hav1" received a notice of proposed disc i p I i nary action are 
entitled to be represented by an attorney or other representatives. In 
addition, employees may be accompanied by a representative when making an 
oral reply to a notice or proposed adverse action. If an employee of the 
Department Is selected as a representative and that person is wi I I ing to 
serve, the representative's supervisor, acting Independently or In 
concert with the supervisor of the selecting employee, may disallow the 
employee's choice on the basis that the: 

( 1 ) Ind iv i dua I activities as a representative wou Id cause a con fl i ct 
of interest or position: or 

(2) Re.lease of tt1e employee from his or her official position would give 
rise to unreasonable costs to the Government: or 

(3) Individual priority work assignments preclude his or her release 
from official duties. 

b. The terms of any app I i cab I e co 11 ect i ve bargaining agreement govern 
representation for employees in an exclusive bargaining unit. 

c. This paragraph does not apply to representation during appeals before the 
board and in cases of disciplinary actions that are grieved. (See title 5, 
Code of Federal Regulations, section 1201 .31, for procedures governing 
representation during appeals before the board and DOE 3771. 1 concerning 
representation du1-i ng grievances.) 

2. APPEALS. 

a . Employees in the Competitive Service or Who Are Preference Eif.2ibles. 
Employees are entitled to appeal ~-- 7_:tf'e fol ICY11rg a:t1m; to toiii'd 
beginning with the day after the effective date of the action unti I not 
I ater than 20 ca I endar days after the effective date: 

( 1) Adverse actions, except suspensions of 14 days or I ess: 

(2) Reduction in grade or removal based on unacceptable performance: and 

(3) Adverse actions or reduction in grade or removal based on 
unacceptable performance coupled with an al legation of prohibited 
discrimination . 
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When a decision letter is issued to an employee on a matter appealable to 
the board, the emp I oyee sha I I be provided: · 

(1) Notice of the time I imits for appealing to the board and the address 
of the appropriate board office for filing the appeal; 

(2) A copy of the board's regulations; 

(3) A copy of the Merit Systems Protection Board Form 20, "Merit Systems 
Protection Board Appeals Form"; and 

(4) Notice of any applicable rights to a grievance procedure . 

Petitions for Review. A request to the board to review the initial 
dec1s1on of a presiding official shal I be recommended by the servicing 
personnel office to the Director of Personnel and arrive as soon as 
poss i b I e after receipt of the in i ta I dee is ion. Such recommendations 
shall establish that: · 

(1) New and material and violence is available that, despite due di I igence, 
was not avai I able when the record was closed; or 

(2) The dee is ion of the presiding offi c i a I Is based on an erroneous 
interpretation of statute or regulation. 

d. Pr~hibited Personn~I Practice. Any employee who believes that a disci
pl 1nary or corrective action taken against him or her is a prohibited 
personnel practice uncer Title 5, United States Code, section 2302, may 
file a complaint with the special counsel of the board. 

GRIEVANCES. See DOE 3771. 1 concerning grievances. . 

ATTORNEY FEES. If a presiding offi c i a I or the fu I I Board fa i Is to sustain 
in DOE ad1on on appeal, the appel I ant may request payment of attorney fees 
under title 5, Code of Federal Regulations, section 1201 .37, pursuant to the 
authority in title S, United States Code, section 7701(g), or under title 42, 
United States Code. section 2000e.5(k) if discrimination is found under 
title 5, United States CrnJe, section 2302(b) (1). Title 5, United States Code, 
section 7701(q) aithorizes payment of reasonable attorney fees if th~ appellant 
·1s the preva111ng party and payment 1s warranted in the interest of JUSt1ce. 

The Office of General Counsel wi 11 review al I petitions for payment of attorney 
fees for statutory and regulatory comp I iance andwi 11 concur in al I DOE 
responses. According I y, a I I such petitions w i I I be forwarded immediate I to 
the Assistant General Counsel for General Law (GC-44): the petitions wi I I be 
accompanied by proposed Departmenta I responses and by supporting documenta
tion, such as I oca I attorney fee schedu I es or other comparat 1 ve data. The 
Genera I Counse I w i I I i nfor·m the Di rector of Personne I of DOE responses and 
the subsequent findings of the Board. 

Vert i ca I I i ne denotes change . 
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SUBJECT: WORK FORCE DI SC I PL I NE 

1. PURPOSE. To transmit revised pages to DOE 375D.1, WORK FORCE DISCIPLINE, 
of 3-23-83. 

2. EXPLANATION OF CHANGES. To: 

3. 

a. Add approriate penalties to the guide to selecting corrective action 
when an employee is found through a positive drug test to have used 
i I legal drugs (Attachment 1). 

b. Provide an example of language that can be used in letters of 
termination issued to probationary emp I oyees (Attachment 8) . 

c. Renumber current Attachment 9, "Actions and Employees Excluded 
From Coverage, " to Attachment 9. 

d. Revise bas i c Order to ref I ect organ i zat i ona I and other 
administrative-type changes . 

FILING INSTRUCTIONS. 

a. Remove Page Date Insert Page 

1 thru 4 3-23-$33 1 thru 4 
i (and ii) 1-6-85 i (and i i) 
11-5 thru 11-7 3-23-83 11-5 thru 11-7 

(and 11-8) (and 11-8) 
Atch 1, Pages 11 3-23-$33 Atch 1 , paces 11 

and 12 thru 13 and 14) 
Atch 8, Pages 3--23-83 Atch 8, Pages 1 

thru 4 and 2 
Atch 9, Pages 1 

thru 3 (and 4) 

Date 

3-21-89 
3-21-89 
3-21-89 

3-21-89 

3-21-99 

3-21-89 

b. After fi I ing the attached pages, this transmittal may be discarded. 

BY ORDER OF THE SECRETARY OF ENERGY: 

DISTRIBUTION: 
Al I Departmental Elements 

LAlll<ENCE F. DAVENFffif 
Assistant Secretary 
Ml tgllB IL ad fdTiinistratim 

INITIATED BY: 

Office of Personnel and 
Career Development 
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1 .. PURP9S~. To provide guidance and procedures and state responsibi I ities for 
ma1nta1n1ngwork force discipline in the Department of Energy (DOE) . 

2. REFERENCE. 

a. Title 5, Code of Federal Regulations, parts 432, 735, and 752, which 
provides the statutory procedures for adverse actions and estab I i shes 
eth i ca I and other conduct standards and respons i bi I it i es for Federa I 
employees. 

b. Federa I Personne I Manua I (FPM) chapters 751 and 752, which state the 
Office of Personnel Management regulations and requirements for disci
plinary and adverse actions. 

c. DOE 3710.1, LABOR-MANAGEMENT RELATIONS PROGRAM FOR FEDERAL EMPLOYEES, of 
1-16-81 , which out I i nes procedures for the administration of the Federa I 
employee labor relations program. 

d. DOE 3771.1, GRIEVANCE POLICY AND PROCEDURES, of 7-2-81, which provides 
guidance and i nstruct ions for estab I i sh i ng and adm i n i ster i ng the gr i evance 
system of the DOE . 

3. COVERAGE AND EXCLUSIONS. This Order app I i es to a I I paid emp I oyees within the 
Department except: · 

a. Employees covered by sections 621 (b) and (d) of Pub I ic Law 95-91, 
Department of Energy Organization Act; 

b. Adm i n i strati ve Law Judges; 

c. Experts and consu I tants; 

d. Emp I oyees occupying positions above the GS- 15 or GM-15 grade I eve I ; 

e. Emp I oyees i n the Sen i or Executive Service; 

f. Presidential appointees; 

g. Employees occupying positions in schedule C of part 213 of Title 5, Code 
of Federal Regulations . 

Vert i ca I I i ne denotes Change. 
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4. POLICY. 

a. Disciplinary actions shal I be taken only for the purposes of correcting: 
unacceptab I e conduct, behavior on the job, or situations that adverse I y 
affect job performance; vi o I at ions of I aws, ru I es, or regu I at ions. 

b. Actions shal I be taken for unacceptable performance or nonperformance 
of assigned duties and failure to properly discharge inherent or 
assigned responsibi I itie~'· 

c. Unless proposed by the Secretary, al I final decisions to take adverse 
actions (inc I ud i ng reductions in grade and remova Is based on unacceptab I e 
performance) must be made by a higher I eve I off i c i a I in the chain of 
command than the off i c i a I wno proposed the act i on . 

5. DEF I N IT IONS . 

a. Adverse Action. A personne I action which reduces an emp I oyee 's basic 
pay or grade, or which i nvo I untar i I y separates the emp I oyee from the 
Federa I service, or which i nvo I untar i I y p I aces the emp I oyee in a non pay, 
nonduty status. Adverse actions may result from disciplinary or 
nondisciplinary situations. Adverse actions are: -

(1) 

(2) 

Suspension. An action which places an employee, for disciplinary 
reasons, 1 n a temporary status without duties and pay. 

Reduction in Grade or Pay. Actions taken that change an emp I oyee 
from a pos 1t1 on at one grade and rate of basic pay to another pos i -
ti on at a I ower gra<Je and rate of basic pay. (See Attachment 9 for 
reductions in grade or pay exc I uded from coverage of this Order.) 

(3) Furlough. The placing of an employee in a temporary status, without 
duties and pay because of I ack of work or funds or for other nond is

ci p I i nary reasons. 

( 4) Remova I . The separation of an emp I oyee from his or her position in 
the Department for cause. 

b. Board. Merit Systems Protection Board. 

c. Cause. A recogn i zab I e offense against the emp I oyee-emp I oyer re I at i onsh i p. 
May be reasons that are personal to the employee such as on or off the job 
misconduct, inefficiency, or physical or mental inabi I ity to perform the 
duties of the position. There may a I so be i mpersona I reasons such as an 
emergency situation necessitating a short fur I ough or the need to correct a 
merit promotion error. Some causes have been specified by rules, Executive 
order, or regu I at ion. A cause must a I so promote the efficiency of the 
service. 

Vertical I ine denotes change . 
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d. Days. Ca I endar days. 

e. Deciding Official. The management official designated to make the final 
decision on a notice of proposed action issued by a Department official 
at a I ower management I eve I . 

f. Proposing Official. The supervisor or manager who issues a notice of 
proposed adverse action t:o an emp I oyee. (The supervisor or manager who 

g. 

issues an admonishment or reprimand to an employee is an issuing 
official. ) 

Ora I Admonishment. A disc i p I i nary discussion between a management 
official or supervisor having the authority to take disciplinary action 
and an emp I oyee subject to that authority. 

h. Reprimand. A formal disciplinary action notice issued to an employee by a 
management official or supervisor having disciplinary authority with 
respect to that employee.' 

6. RESPONSIBILITIES. 

a. Heads of Departmental Elements with Delegated Personnel Authority shal I: 

• ( 1) Administer a fair, impart i a I , uni form, and regu I atory proper work 

• 

• 

• 

• 

• 

force di sci pl ine program within their jurisdictions. 

(2) Assure that the rules and other conditions of employment are readily 
ava i I ab I e to a I I emp I oyees under the i r j ur i sd i ct ion . 

(3) Assure that supervisors and management officials consider the guide 
contained in Attachment 1, and when the I imitation on corrective 
actions is to be exceeded, assure that it is proper I y authorized. 

(4) Issue notices of decision on adverse actions proposed by subordinate 
offi c i a Is against ernp I oyees under their j ur i sd i ct ion. 

(5) Approve or disapprove requests to extend the time to answer notices 
of proposed actions. 

(6) Approve or disapprove requests to extend the notice of proposed 
action, not to exceed 30 add it i ona I days, i n cases of reduction i n 
grade and in cases of removal based on unacceptable performance . 

(7) Advise the servicing personnel office whenever any of the above 
authorities are reclelegate. Al I redelegations must be in writing. 

b. Depiit)I A5sjstaor secretary for Human Resource Management provi.des overal I 
d 1 rect ion and adm in i strat 1 on of the Department's work force d 1sc1 p I 1 ne 
program . 

Vert i ca I I i ne denotes change . 
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General Counsel shal I review al I petitions for payment of attorney fees for comp I 1ance with statutory and regul~tory requirements and wi 11 concur 
on all DOE responses . 

d. General Counsel or Chief Counsel of a Field Organization shal I provide 
legal advice and assistance to servicing personnel offices. In coordina
tion with servicing personnel offices, represents or participates in the 
preparation for representation of the DOE before the Board. 

e. Di rector of Personae I and Career Reye I opment sha I I : 

(1) Develop the work force discipline program of the Department and pro
vide staff assistance and advice on matters covered by this Order. 

(2) Implement actions directed by the Office of Personnel Management and 
other outside authorities . 

(3) Determine whether or not to seek review of in it i a I dee is i ans issued 
by presiding officials of the Board. 

(4) Request approval of the Office of Personnel Management to extend the 
notice period for a reduction in grade or removal based upon 
unacceptable performance beyond the additional 30 days granted by 
officials in paragraph 6a . 

f. Servicing Personnel Offices shal I: 

(1) Provide technical advice and assistance to supervisors and management 
offic i a Is in the imp I ementat ion of this program. 

(2) Review al 1 disciplinary actions for consistency with rules, regula
t i ans, and Departmenta I procedures. 

(3) Inform employees of their employment obi igations. 

(4) Provide advice and ao;sistance on procedures to employees who are 
subject to disc i p I i nary or adverse act i ans . 

(5) After giving advance notice to the Director of Personnel and career 
Development, coordinate with the General Counsel or chief counsel of 
a field organization in order to provide for representation of the 
Department at bear i n!Js before the Board. 

3. Supervisors and Managers sha I I : 

• (1) Keep employees informed of rules, regulations, arid standards of con-

• 

• 

duct, and maintain order and discipline within the framework of 
estab I i shed procedures. 

Vert i ca I I i ne denotes change . 
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(d) Before taking any action in the above situations, consult with 
the Office of Personnel and Career Development, Personnel 
Po I i c i es and Programs Division, Emp I oyee/Labor Management 
Relations and Safety Branch . 

(3) NOTICE OF DECISION. 

(a) The notice of dee is ion sha I I be issued at the ear I i est 
pract i cab I e date after receipt of the emp I oyee' s rep I y or 
expiration of the ti me a I I ocated for the emp I oyee 's answer. In 
arriving at the decision, only the reasons specified in the 
notice of proposed action and any answer of the employee or his 
or her representative made to the designated official wil I be 
considered. 

(b) The decision shal I state which reason(s) were relied upon (tel I 
the employee which reasons in the proposal notice were deter
mined to be val id and which were dismissed and why), and if the 
proposed action is determined to be warranted, the effective 
date of the action . No new reasons may be added to the notice 
of decision. 

(c) It shal I contain information regarding appeal and representation 
rights and the name of the individual who the employee may , 
contact concerning appea I rights and procedures. 

(d) It shal I be delivered to the employee at or before the time 
the action becomes effective. (Attachment 6 contains an examp I e 
of a notice of decision.) 

5. REDUCT I ON IN GRADE OR REMOVAL BASED ON UNACCEPTABLE PERFORMANCE. An emp I oyee 
may be reduced 1 n grade or removed at any t 1 me our 1 ng the performance 
appraisal cycle that the employee's performance in one or more critical 
e I ements or the job becomes unacceptab I e. The procedures and requirements 
for such actions are separate from those contained in paragraph 4. 

a. Coverage. This paragraph applies to al I employees, except those excluded 
1n paragraph 3 of Attachment 9 . 

b. Reasonab I e Ti me. Before proposing a reduction in grade or remova I under 
this paragraph, the employee shal I be informed of the critical element(s) 
for which performance is unacceptable, and given a reasonable time to 
demonstrate acceptable performance for the critical element(s) identified 
as unacceptable. Reasonable time means an amount of time commensurate 
with the dut i es and respons i bi I it i es of the emp I oyee' s job wh i ch i s 
suff i c i ent to a fl ow the emp I oyee to show whether he or she can meet 
mini mum performance standards. 

c. One-year Limitation. Title 5, United States Code, section 4303(c)(2), 
places a 1-year time restriction on the age of instances used to support 
the demotion or removal of an employee for unacceptable performance . 

Vert i ca I I i ne denotes change . 



• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

11-6 DOE 3750.1 Chg 3 
3-21-89 

d. Procedures. 

( 1) 

(2) 

(3) 

(4) 

Notice of Proposed Action. An employee whose reduction in grade or 
removal is proposed under this paragraph is entitled to 30 days 
advance written notice of the proposed action. The notice shal I 
Identify the specific instances of unacceptable performance by the 
emp I oyee on which the proposed action is based and the er it i ca I 
e I ements of the emp I oyee' s pas it ion i nvo I ved in each instance of 
unacceptable per·formance. It shal I inform the employee of the right 
to: 

(a) Be represented by an attorney or other representative. (See 
FPM chapter· 752, DOE 3710.1, and the labor management agreement 
if the employee is included in a bargaining unit. ) 

(b) A reasonable time to answer orally and in writing. 

Extension of Notice Period. The 30-day advance notice period may be 
extended for not more than 30 add it i ona I days by an authorized 
Departmental official (see page 3, paragraph 6a(6)). Requests to 
extend further the notice period shal I be referred by the deciding 
official to the Director of Personnel and Career Development, who may 
request prior approva I from the Office of Personne I Management. 

Notice of Decision. The written decision to retain, reduce in grade, e 
or remove an employee shal I be issued within 30 days after the date 
of exp i ration of the advance notice. In the case of a reduction in 
grade or remova I under this paragraph, the written dee is ion sha 11 
specify the instances of unacceptable performance by the employee on 
which the reduct: ion in grade or remova I is based. Instances of 
unacceptable performance more than I-year old as of the date of the 
notice of proposal may not be used as a basis for action in connec-
tion with the decision. It shal I contain information regarding 
appeals and representation rights and the name of the individual who 
the employee may contact concerning appeal rights and procedures. It 
sha I I be de I i ve1-ed to the emp I oyee at or before the ti me the action 
becomes effective . 

Performance Improvement. If, because of performance improvement by 
the emp I oyee du r i ng the notice period, the emp I oyee is not reduced in 
in grade or removed, and the emp I oyee' s performance continues to be 
acceptab I e for ·1 year from the date of the advance written notice, 
any entry or other notation of the unacceptable performance for 
which the act i 011 was proposed under this section sha I I be removed 
from arty Departmental records relating to the employee . 
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11-7 (and 11-8) 

6. TERMINATION. 

a. Coverage. The fol lowing employees are covered by this paragraph: 

( 1 ) Al I employees in the competitive service who are serving a 
probationary or tr i a I per i ad under an in it i a I appointment or who have 
not comp I eted 1 year of current continuous emp I oyment under other 
than a temporary appointment I i mi ted to 1 year or I ess. 

(2) Al I employees in the excepted service, excepted preference eligibles 
who have completed 1 year of current continuous service in the same 
or similar positions. 

b. Procedures. This paragraph app I i es to, but is not I i mi ted to, remova Is 
based on conduct related factors or disciplinary actions that involve both 
conduct and performance re I ated factors. If the emp I oyee is being reduced 
in grade or removed for unacceptab I e performance, the requirements of 
paragraph 5 of this Order app I y for excepted service emp I oyees who have 
comp I eted 1 year of current continuous emp I oyment in the same or s i mi I ar 
positions. 

c. Notice of Termination. The notice must state the reasons for the termina-
tion . (Attachment 7 conta i ns an examp I e of a not i ce of termination except 
for probationary emp I oyees. Attachment 8 provides an examp I e for 
termination of probationary emp I oyees. ) 
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CAUSE 

emp I oyment rece iv i ng 
lower salary. A volun
tary gift of a minimal 
value or a donation in 
a minimal amount is not 
prohibited when made on 
a special occasion . 

29. Discourteous conduct to 
the pub I i c confirmed by 
an immediate supervisor's 
report of four such 
instances within any 1-
year period or any other 
pattern of discourteous 
conduct. 

30. Failure to work in a 
safe mariner arid to use 
required safety equipment. 

31. Fa i I ure to carry out 
safety resporis i bi I i ty. 

1 32. A verified positive test 
result to a drug test 
adm i ri i stered under 
Departmental Authority: 6/ 

a. Where the test was 
administered under 
random testing pro
cedures . 

b. Where the test was 
taken vo I untar i I y. 

c. Where the test was 
administered 
because employee 
conduct or behavior 
indicating a reason
able suspicion that 
the employee uses 
illegal drugs . 

Vert i ca I I i rie denotes change . 

First Breach 

Reprimand 
to 14-Day 
Suspension 

Repr i ma rid 
to 5-Day 
Suspension 

Reprimand 

Reprimand 
to Remova I 

Reprimand 
to Removal 

Reprimand 
to Removal 

ACTION 
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Secorid Breach Thi rd Breach 

10-Day 
to 14-Day 
Suspension 

5-Day 
Suspension 
to Remova I 

10-Day 
Suspension 
to Removal 

Removal 

Removal 

Removal 

14-Day 
Suspension 
to Removal 

14-Day 
Suspension 
to Remova I 

Removal 
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d. Where the test was 
administered after 
emp I oyee i nvo I vement 
in an incident or 
occurrence the con
sequences of which 
(1) posed a hazard 
or danger to 

NOTES: 

emp I oyees, the 
pub I ic, pub I ic or 
private property, 
to the natural envi
ronment, or Depart
menta 1 faci I ities; 
(2) had an adverse 
effect on agency 
operat i ans: or 
(3) represented a 
serious breach of 
Depa rtmenta I ru I es , 
regulations, orders, 
or other directives. 

Fi rst Breach 

Reprimand 
to Removal 

DOE 3750.1 Chg 3 
3-21-89 

Second Breach Th i rd Breach 

Removal 

1 I Norma I I y an ora I adman i shment is used for the first breach. Maxi mum pena I ty 
for a third breach within 2-year period is 1-day suspension and for a fourth 
breach in the period is a 5-day suspension . 

21 When an employee fai Is to report for duty or to return from leave or furlough 
and fai Is to notify management of his or her intentions, and after attempting 
to do so the activity has been unable to ascertain his or her intentions con
cerning his or her return to duty, a remova I may be initiated in accordance 
with merit and procedural requirements of this regulation after the passage 
of a reasonable tires (a minimum of 10 calendar days) . 

_31 Act i ans i nvo Iv i ng these breaches must be carefu I I y eva I uated to assure that 
the requirements of the Alcohol and Drug Abuse Program are met. 

41 There is no breach un I ess (a) the va I id i ty of the debt is estab I i shed; 
(b) there has been a failure to either arrange for or comply with a repayment 

schedu I e; and (c) there is a current comp I a int from the creditor. Suspension 
is not authorized correction action. Maximum corrective action for third 

and fourth offenses within a 2-year period is reprimand with the added warning 
that a "continuation of breaches cou Id resu It in remova I . " 
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5 I If a supervisor or manager has engaged in an act of di scrim i nation, in an 
unfair I abor practice, or in a prohibited personne I practice, an eva I uat ion 
wi I I be made of the manner in which he or she generally discharges his/her 
management respons i bi I it i es to determine the appropr i ate act i on to be taken . 

6/ An employee having a verified positive test result for use of an i I legal drug 
may be issued a notice of removal if he/she cannot be retained in his/her 
position because of the sensitive nature of the job and there is no a I ternate 
work assignment available. A 'Verjfied Positive Test Result" means a test 
resu It that has been screened positive by a Food and Drug Administration 
approved immunoassay test, confirmed by a Gas Chromatography/Mass Spectrometry 
assay, (or other confirmatory test approved by the Department of Hea I th and 
Human Services), and eva I uated by a Medi ca I Review Officer. 

For further guidance on personne I actions concerning emp I oyee i nvo I vement in 
the use of i I I ega I drugs see DOE 3 792. 3, DRUG- FREE FEDERAL WORKPLACE TEST I NG 
IMPLEMENTATION PROGRAM, Chapter 111, paragraphs 5d(3) and 5e(1) through 5e(4) . 
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·'''' 

TERMINATION OF EMPLOYMENT LEDER (EXAMPLE) 

Attachment 8 
Page 1 

United States Government Department of Energy 

memorandum 
DATE 

RER..Y Ta 
ATTN OF 

SUBJECT Termination of Employnent 

To Name 
Title 
Position 

This memorandum is your formal notice that, in accordance wfth provisions 
of 5 CFR, section 315.804, your employment at the Department of Energy 
wi II be terminated during your current probationary period at the close of 
business on~· for the 'fol lowing reasons: 

1. You were absent from work without excuse on the fol lowing occasions 
and were consequently placed on Absent without Leave (AWOL) status: 

June 6, 1988 
June 15, 1988 
June 8, 1988 

(State how the conduct was inappropriate.) 
Your unscheduled absences did not comply with authorized Departmental 
I eave procedures. 

(State what the impact of the conduct/performance was.) 
Because of these absences, the effective and efficient operation of 
the division was diminished. 

2. Yoo have fa1 led to submit your monthly report on time for three (3) 
of the I 1st five (5) roonths This conduct does not demonstrate 
sat i sf"actory performance of" your pas it ion's performance standards. 
Your actions caused the late submission of the office monthly report 
on three (3) occasions. 

As authorized by 5 CFR, sect i ori 315. 806, you have the right to appea I 
this termination to the Merit Systems Protection Board (MSPB) if you 
be I i eve that the action is being taken against you because of your 
marital status or for partisan political reasons. Should your appeal 
to the board be based on either or both of these situ at i ans, you may 
supplement your al.legation witt1 an appropriate discrimination complaint 
if you further believe that your termination was also influenced by your 
race, color, sex. religion, national origin, physical handicap, or age 
if you are at least forty (40) years old . 
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A copy of the MSPB regulations Is t~nclosed for your information. You 
are advised that in order to be timely filed, appeals must be submitted 
to the board within twenty (20) days of the eff"ect i ve date of the action 
being appealed . 

cc: Servicing Personnel Office 

Name of the issuing of"ficial 
Title 

f.OTE: Regulations at 5 CFR, section 315.804 require that termination 
notices to probationary employees as a minimum include specific 
cone! us i ans as to the inadequacies of the emp I oyees perlormance 
or conduct . 
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ACT IONS AND EMPLOYEES EXCLUDED FROM COVERAGE 

1 . SUSPENSION OF 14 DAYS OR LESS . 

a. A suspension of an employee in the interest of national security under 
title 5, United States Code, section 7532. 

b. An action initiated under title 5, United States Code, section 1206 
regarding a prohibited personne I practice . 

c. An action taken under provisions of a statute, other than one codified in 
tit I e 5, United States Code, which excepts the action from subchapter I , 
chapter 75 of title 5, United States Code. 

d. An action against a reemp I oyed annuitant, exc I uded by Tit I e 5, Code of 
Federa I Regu I at i ans, part 752 . 

2. REMOVAL. SUSPENSION FOR MORE THAN 14 DAYS, REDUCTION IN GRADE OR PAY OR 
F0R[00G FOR 30 DAYS OR LESS 

a, 

b. 

c. 

d. 

e, 

f. 

g. 

A suspension or remova I of an emp I oyee in the interest of nat i ona I 
security under title 5, United States Code, section 7532, 

A reduction-in-force act:on under title 5, United States Code, 
section 3502. 

The reduction in grade of a supervisor or manager who has not comp I eted 
the probationary period under tit I e 5, United States Code, 
section 3321(a)(2) if such reduction is to the grade held immediately 
before becoming such a supervisor or manager . 

A reduction in grade or remova I based on unacceptab I e performance under 
title 5, United States Code, section 4303. 

An action initiated unde1- tit I e 5, United States Code, section 1206 
regarding a prohibited personne I practice, 

Act i ans taken under prov is i ans of a statute, other than one codified in 
tit I e 5, United States Code, which excepts the action from subchapter I I 
of chapter 75 of title S, United States Code. 

An action which ent it I es an emp I oyee to grade retention under tit I e 5, 
Code of Federal Regulations, part 536, and an action to terminate these 
entitlements . 

h. An action taken or directed by the Office of Personne I Management under 
title 5, Code of Federal Regulations, part 731 or part 754, 
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i. An involuntary retirement because of disabi I ity title under title 5, 
Code of Federal Regulations, part 831. 

j . The fa 11 owing act i ans spec i fi ca 11 y exc I uded by the Office of Personne I 
Management under title 5, Code of Federal Regulations, part 752: 

(1) A voluntary action initiated by an employee. 

(2) Termination of appointment on the expiration date specified as a 
basic condition of employment at the time the appointment was made. 

(3) Reduction of an employee's rate of pay from a rate which is 
contrary to law or regulation to a rate which is required or 
permitted by I aw or regu I at ion . 

(4) Action against a reemployed annuitant. 

(5) Action which terminates a temporary promotion within a maximum 
period of 2 years and returns the employee to the position from 
which temporarily promoted, or reassigns or demotes the employee 
to a different position not at a lower grade or level than the 
position from which temporarily promoted. 

(6) Cancel lat ion of a prnmotion to a position not classified prior to 
the promotion . 

(7) Placement of an employee serving on an intermittent, part-time, or 
seasonal basis in a nonduty, nonpay status in accordance with condi
t i ans estab I i shed at: the ti me of appointment. 

(8) An action which terminates a term promotion at the completion of a 
period in excess of 2 years but not more than 5 years and returns 
the employee to the position from which promoted or to a position of 
equ i va I ent grade ancl pay in accordance with tit I e 5, Code of Federa I 
Regu I at i ans, part 335. 

3. REDUCTION IN GRADE AND REMOVAL BASED ON UNACCEPTABLE PERFORMANCE. 

a. The reduction to the grade previously held of a supervisor or manager who 
has not completed the probationary period under title 5, United States 
Code, section 3321 (a) (2) 

b. The reduction in grade or removal of an employee in the competitive ser
vice who is serving a probationary or tr i a I per i ad under an in it i a I 
appointment or who has not completed 1 year of current continuous employ
ment under other than a temporary appointment I imited to 1 year or less 
excluded by title 5, United States Code 4303(f) (2). 
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c. The reduction in grade or remova I of an emp I oyee in the excepted service 
who has not comp I eted 1 year of current continuous emp I oyment in the same 
or similar positions excluded by title 5, United States Code 4303(f) (3). 

d. An action initiated under tit I e 5, United States Code, section 1206 
regarding a prohibited personne I practice. 

e. A reduction in grade or r&oval of an employee in the interest of 
nat i ona I secur i ty under tit I e 5, Un i ted States Code, pa rt 7 532 . 

f. An action taken under prnv is i ans of a statute, other than one codified in 
tit I e 5, United States Code, which excepts the action from prov is i ans of 
title 5, United States Code. 

g. 

h. 

i' 

j. 

k. 

An action which term i nat:es a term promotion at the comp I et ion of a per i ad 
in excess of 2 years but not more than 5 years and returns the emp I oyee 
to the pas it ion from which promoted or to a different pas it ion of equ i va
l ent grade and pay in accordance with tit I e 5, Code of Federa I 
Regulations, part 335. 

Reduction- in-force action governed by tit I e 5, Code of Federa I 
Regu I at i ans, part 351 . 

An adverse action for cause taken under title 5, Code of Federal 
Regulations, part 752. 

An i nvo I untary retirement because of di sab i I i ty under part 831 . 

The fol lowing actions specifically excluded by the Office of Personnel 
Management under title 5, Code of Federal Regulations, part 432: 

(1) A voluntary action initiated by the employee. 

(2) A termination in accordance with terms specified as a condition of 
emp I oyment at the ti me the appo i ntment was made . 

(3) An action against a reemployed annuitant . 

(4) An action which terminates a temporary promotion within a maximum 
period of 2 years and returns the emp I oyee to the pas it ion from 
which the emp I oyee was temporar i I y promoted, or reassigns or demotes 
the emp I oyee to a different pas it ion that is not at a I ower grade or 
pay than the pas it ion from which the emp I oyee was temporar i I y 
promoted . 

Vert i ca I I i ne denotes change . 



• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

U.S. Department of Energy 
Washington, D.C . 

SUBJECT: WORK FORCE DI SC I PL I NE 

PAGE CHANGE 

DOE 3750.1 Chg 4 

8-24-90 

1. PURPOSE. To transmit revisions to Attachment 1 of DOE 3750.1, WORK FORCE 
DI SC I PL I NE, of 3-23-83. 

2. EXPIANATION OF CHANGE. To revise assessments of corrective action against 
employees who sel I drugs or intoxicants on duty or DOE property or who 
report for duty drunk or impaired by drugs or intoxicants . 

3. FI l I NG INSTRUCTIONS. 

a. Remoye page 

Atch 1 , pages 7 
and 8 

Atch 1 , pages 11 
thru 13 (and 14) 

Dated 

3-23-83 

3-21-89 

Insert PaQe illlWi 

Atch 1 , pages 7 8-24-90 
and 8 

Atch 1, pages SA 3-23-83 
(and BB) 

Atch 1, pages 11 8-24-90 
and 12 

b. After filing the attached pages, this transmittal may be discarded. 

BY ORDER OF THE SECRETARY OF ENERGY: 

@ JIM E. TARRO 
Director of Administration and 

Human Resource Management 

DISTRIBUTION: 
A I I Departmenta I EI ements 

INITIATED BY: 
Office of Personnel and 

Career Development 
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CAUSE 

13. Deliberate misrepresen
tation; falsification, 
exaggeration, or conceal
ment of a material fact 
in connection with any 
official document; or 
withholding of material 
facts in connection with 
matters under off i c i a I 
investigation. 

14. Rude, boisterous p I ay 
which adversely affects 
production, discipline, 
or morale; use of 
abusive or offensive 
language; quarreling or 
interfering with the 
production of others . 

15. Fighting, threatening 
of i nf I i ct i ng bod i I y 
harm on another, physi
cal resistance to com
petent authority or 
indecent or immoral 
conduct . 

16. Gambling during work
ing hours. 

17. Promotion of or assist
ing in operation of 
organized gambling on 
premises. 

18. Abusing or unauthorized 
possession, use, or 
distribution of drugs 
or intoxicants: 

Vertical I ine denotes change . 

First Breach 

Reprimand 
to Removal 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to" Removal 

Reprimand 

Reprimand 
to Removal 

ACTION 
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Second Breach Thi rd Breach 

Reprimand 
to Remova I 

Reprimand 
to Remova I 

Reprimand 
to-Removal 

Reprimand 
to 5-Day 
Suspension 

5-Day 
Suspension 
to Removal 

5-Day 
Suspension 
to Remova I 

Reprimand 
to Remova I 

5-Day 
Suspension 
to Removal 

Reprimand 
to Remova I 

10-Day 
Suspension 
to Removal 
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CAUSE ACTION 

DOE 3750.1 Chg 4 
8-24-90 

First Breach Second Breach Thi rd Breach 

a. Sel I ing, providing, or 
possessing any i I I ega I 
drug wh i I e on DOE 
property or wh i I e on 
offi c i a I duty. 

Reprimand 
to Removal 

b. Se I I i ng other Reprimand 
intoxicants or drugs to Remova I 
while on DOE property or 
wh i I e on duty. 

c. Reporting for duty Reprimand 
drunk or impaired to Removal 
by drugs or 
i ntox i cants . 3/ 

19. Being on duty so i ntox i -
cated as to be unable to 
proper I y perform assigned 
duties. or to be a hazard 
to self or others. 3/ 

20. Fa i I ure to honor acknow-
1 edged or adjudicated 
debts or legal obi iga-
tions. (In determining 
whether a breach has 
occurred, consider 
whether extenuating 
circumstances have 

deve I oped after the 
emp I oyee i ncurred the 
obi igation and the 
employee's previous 
record.) 4/ 
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5-Day 
Suspension 
to Remova I 

Reprimand 

Removal 

5-Day 
Suspension 
to Removal 
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CAUSE 

21 . Making fa I se, unfounded, 
or high I y i rrespons i b I e 
statements against 
other emp I oyees, super
v i so rs, other off i c i a Is, 
or subordinates with the 
intent to destroy or 
damage the reputation, 
authority or offi c i a I 
standing of those 
concerned. 

22. Any action or failure 
to take action based on 
race, color, religion, 
sex (inc I ud i ng sexua I 
harassmenc), age or 
national origin of an 
employee, former 
emp I oyee, or app I i cant 
which affects his or 
her rights, pr iv i I eges, 
benefits, dignity, and 
equa I i ty or economic 
opportunity. Consider 
circumstances and the 
effect on the person 
d i scr i mi nated aga i nst, 
use of abusive language, 
vi o I ent treatment, or 
insulting demeanor. 5/ 

If the discriminatory 
practice was de I i berate. 51 

Fi rst Breach 

Reprimand 
to Removal 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to 14-Day 
Suspension 

ACTION 

Attachment 1 
Page BA (and SB) 

Second Breach Th i rd Breach 

5-Day 
Suspension 
to Removal 

Reprimand 
to 14-Day 
Suspension 

14-Day 
Suspension 
to Remova I 

10-Day 
Suspension 
to Remova I 

10-Day 
Suspension 
to Removal 

Removal 
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29. 

30. 

31 . 

employment rece1v1ng 
lower salary. A 

voluntary gift of a 
minimal value or a 
donation in a minimal 
amount is not prohibited 
when made on a spec i a I 
occasion. 

Discourteous conduct to 
the pub I ic confirmed by 
an immediate supervisor's 
report. Suggested penalties 
remain the same after the 
third breach within a one 
year period . 

Fa i I ure to work in a 
safe manner and to use 
required safety equipment. 

Fa i I ure to carry out 
safety respons i bi I ity. 

. Reprimand 
to 5-Day 
Suspension 

Reprimand 
to 5-Day 
Suspension 

Reprimand 

5-Day 
to 14-Day 
Suspension 

5-Day 
Suspension 
to Raroval 

10-Day 
Suspension 
to Removal 

32. A verified positive resu It Reprimand Remova I 
to any test. administered to" Remova I .6/ 
under Departmental Authority, 
for use of i I I ega I drugs . 
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14-Day 
Suspension 
to Removal 

14-Day 
Suspension 
to Removal 

Removal 
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NOTES. 
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1/ Normally an oral admonishment is used for the first breach. Maximum penalty 
for a third breach within 2-year period is 1-day suspension and for a fourth 
breach in the period is a 5-day suspension. 

21 When an emp I oyee fa i Is to report for duty or to return from I eave or 
furlough and fai Is to notify management of his or her intentions, and after 
attempting to do so the activity has been unable to ascertain his or her 
intention concerning his or her return to duty, a remova I may be initiated 
in accordance with merit and procedural requirements of this regulation 

after the passage of a reasonable time (a minimum of 10 calendar days). 

3/ If al legations charging such conduct are supported by a verified positive 
drug test administered uncler Departmental authority, procedures and 
pena It i es cited under cause 32 sha I I be app I i ed. Any action taken under 
this paragraph sha I I be coordinated with appropriate Departmenta I Emp I oyee 
Assistance Program Personnel . 

41 There is no breach unless (a) the validity of the debt is established; 
(b) there has been a failure to either arrange for or comply with a 
repayment schedule; and (c) there is a current complaint from the credi
tor. Suspension is not an authorized correction action. Maxi mum 
corrective for third and f'ourth offenses within a 2-year period is 
reprimand with the added warning that a "continuation of breaches could 
resu I t i n remova I . " 

5/ If a supervisor or manager has engaged in an act of discrimination, in 
an unfair labor practice, or in a prohibited personnel practice, an 
eva I uat ion w i I I be made of the manner in which is or she genera I I y 
discharges his/her management responsibi I ities to determine the appro
priate action to be taken. 

6/ An emp I oyee having a verified positive test resu It for use of an i I I ega I 
drug must be relieved of sensitive duties unti I. cleared for return by 
appropriate authorities. Such emp I oyees may be issued a notice of remova I 
from employment if he/she cannot be retained in his/her position because 
of a specific job requirement to perform such sensitive duties and there 
is no alternate work assi9nment avai I able. A "Verified Positive Test 
Result" means a test result that has been screened positive by a Food 
and Drug Administration approved immunoassay test, confirmed by a Gas 
Chromatography/Mass Spectrometry assay, (or other confirmatory test 
approved by the Department of Health and Human Services), and evaluated 
by a Medical Review Officer. 

Because of the serious nature of the impact that i I legal drug activity 
can have on the Department's mission and its employees, supervisors 
should strongly consider taking the most firm action believed necessary 
to prevent further misconduct. 

For further guidance on personnel actions concerning employee involvement 
in the use of i I legal drugs see DOE 3792.3, DRUG-FREE FEDERAL WORKPLACE 

TESTING IMPLEMENTATION PROGRAM, Chapter I I I, paragraph 5d(3) and 5e(1) 
through Se ( 4) . 
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U.S. Department of Energy 
Washington, D.C . 

SUBJECT: WORK FORCE DI SC I PL I NE 

PAGE CHANGE 

3750.1 Chg 5 

3-9-92 

I. P!IRPOSE. To transmit revised pages to DOE 3750. 1, WORK FORCE DISCIPLINE, 
of 2-23-83. 

2 . EXPIANATION OF CHANGE. To adcl appropriate corrective actions to Attachment 
1, G11ide to Selecting Action in oiscjpl ine Cases, for cases where an 
emp I oyee has vi o I ated env i ronmenta I I aws, ru I es or regu I at ions. 

3. F 11 I NG I NSTR!JCTI ONS. 

a . Remqye pages 

Attachment 1 , 
Pages 11 & 12 

8-24-90 

Insert pages 

Attachment 1 , 
Pages 11 - 13 

Dated 

3-9-92 

b. After fi I ing the attached pages, this transmittal may be discarded. 

BY ORDER OE THE SECRETARY OF ENERGY: 

JOHN J. NETTLES, JR. 
Di rector of Adm in i strati on 

and Human Resource Management 

DISTRIBUTION: INITIATED BY: 

A I I Depa rtmenta I EI ements Office of Personnel 
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CAUSE 

employment receiving 
lower salary. A 
voluntary gift of a 
minimal value or a 
donation in a minimal 
amount i s not proh i bi ted 
when made on a special 
occasion . 

29. Discourteous conduct to 
the pub I i c conf i rmed by 
an immediate supervisor's 
report. Suggested pena I -
t i es rema i n the same after 
the third breach within a 
1-year period. 

30. Failure to work in a 
safe manner and to use 
requ i red safety equ i pment. 

31. Fa i I ure to carry 
out environmental 
or safety 
responsibi I ity. 

132. Failure to obey 
environmental 
law, rule, or 
regulation. 

a. When consequences 
are extreme, or 
there is possible 
or actua I danger 
to public health 
or safety. 

b. If violation 
was de I i berate, 
or an attempt is 
made to conceal 
the violation . 
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CAUSE 

33. A verified 
pas it i ve resu It 
to any test for 
use of i I I ega I 
drugs administered 
under Departmental 
Authority . 
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Attachment 1 
Page 13 (and 14) 

NOTES: 

1/ Normally an oral admonishment is used for the first breach. Maximum penalty 
for a third breach within 2-year period is 1-day suspension and for a fourth 
breach in the period is a 5-day suspension. 

21 When an employee fai Is to report for duty or to return from leave or 
fur I ough and fa i Is to notify management of his or her intentions, and after 
attempt i ng to do so the activity has been unab I e to ascerta in his or her 
intention concern i ng his or her return to duty, a remova I may be i nit i ated 
in accordance with merit and procedura I requirements of this regu I at ion 
after the passage of a reasonable time (a minimum of 10 calendar days). 

3/ If al legations charging such conduct are supported by a verified positive 
drug test administered under Departmenta I authority, procedures and 
penalties cited under cause 32 shal I be applied. Any action taken under 
this paragraph shal I be coordinated with appropriate Departmental Employee 
Assistance Program Personne I . 

4/ There is no breach un I ess (a) the va I id i ty of the debt is estab I i shed; 
(b) there has been a fa i I ure to either arrange for or comp I y with a 
repayment schedule; and (c) there is a current complaint from the credi
tor. Suspension is not an au·thor i zed correction action. Maxi mum 
corrective for third and fourth offenses within a 2-year period is 
reprimand with the added warning that a "continuation of breaches could 
result in removal." 

51 If a supervisor or manager has engaged in an act of discrimination, in 
an unfair labor practice, or in a prohibited personnel practice, an 
evaluation, wi I I be made of the manner in which is or she generally 
discharges his/her management respons i bi I it i es to determine the appro
priate action to be taken. 

6/ An employee having a verified positive test result for use of an i I legal 
drug must be relieved of sensitive duties unti I cleared for return by 

. ' 

appropr i at:e authorities. Such emp I oyees may be issued a notice of remova I 
'from emp I oyment if he/she cannot be retained in his/her position because 
of a specific job requirement to perform such sensitive duties and there 
is no alternate work assignment avai I able. A "Verified Positive Test 
Resu It" means a test resu It tt1at has been screened positive by a Food 
and Drug Administration approved immunoassay test, confirmed by a Gas 
chromatography/Mass Spectrometry assay, (or other confirmatory test 
approved by the Department of Health and Human Services), and evaluated 
by a Medical Review Officer. 

Because of the serious nature of the impact that i I I ega I drug activity 
can have on the Department's mission and its employees, supervisors 
shou Id strong I y consider taking tl1e most firm action be I i eved necessary 
to prevent further m i sconduct. 

For further guidance on personnel actions concerning employee involvement 
in the use of i 11 ega I drugs see DOE 3792. 3, DRUG-FREE FEDERAL WORKPLACE 
TESTING IMPLEMENTATION PROGRAM, Chapter 111, paragraph 5d(3) and 5e(1) 
through Se ( 4) . 
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U.S. Department of Energy 
Washington, D.C . 

PAGE CHANGE 

SUBJECT: WORK FORCE 0 I SC I PL I NE 

DOE 3750. 1 Chg 6 

8-21-92 

1. PllRPOSE_. To transmit revised pages to DOE 3750.1, WORK FORCE DISCIPLINE, 

2 . 

of 3-23-83. 

EXPIANATION OF CHANGE. 
symbo I changes required 
changes have been made. 

3. FIL I NG INSTRUCTIONS. 

a . Remove Page 

1 
2 

3 and 4 
I I -1 thru 11-4 

11-5 and 11-6 
IV-1 
IV-2 

To make only organizational title and routing 
by Notices in the SEN-6 series. No substantive 

~ 

3-23-83 
3-21-89 
3-21-89 
3-23-83 

3-21-89 
3-23-83 
1-6-86 

I nsert page Dated 

1 
2 

3 and 4 
11-1 
11-2 
11-3 
11-4 

11-5 and 11-6 
IV-1 
IV-2 

8-21-92 
3-21-89 
8-21-92 
3-23-83 
8-21-92 
8-21-92 
3-23-83 
8-21-92 
3-23-83 
8-21-92 

b. After fi I ing the attached pages, this transmittal may be discarded . 

BY ORDER OF THE SECRETARY OF ENERGY: 

@ DOLORES L. ROZZI 
Di rector of Adm i n i strati on 

and Human Resource Management 

DISTRIBUTION: INITIATED BY: 
A I I Departmenta I EI ements Office of Personnel 
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U.S. Department of Energy 
Washington, D.C . 

ORDER 

DOE 3750.1 

3-23-83 
Change 6: 8-21-92 

SUBJECT: 

1 . 

2. 

WORK FORCE DI SC I PL I NE 

P!IRPOSE. To provide guidance and procedures and state respons i bi I it i es 
for maintaining work force disc i p I i ne in the Department of Energy (DOE). 

REFERENCE . 

a. 

b. 

Title 5, Code of Federal Regulations, parts 432, 735, and 752, 
which provides the statutory procedures for adverse act i ans and 
estab I i shes eth i ca I and other conduct standards and 
respons i bi I it i es for Federa I emp I oyees. 

Federal Personnel Manual (FPM) chapters 751 and 752, which state 
the Office of Personne I Management regu I at i ans and requirements 
for disc i p I i nary and adverse act i ans. 

c. DOE 3710. lA, LABOR-MANAGEMENT RELATIONS PROGRAM FOR FEDERAL 
EMPLOYEES, of 9-30-86, which out I i nes procedures for the 
administration of the Federa I emp I oyee I abor re I at i ans program . 

d. DOE 3771.1, GRIEVANCE POLICY AND PROCEDURES, of 7-2-81, which 
provides guidance and i-nstruct i ans for estab I i sh i ng and 
administering the grievance system of the DOE. 

3. COVERAGE AND EXCLUSIONS. This Order app I i es to a I I paid emp I oyees 
within the Department except: 

a. Employees covered by sections 621 (b) and (d) of Pub I ic Law 95-91, 
Department of Energy Organization Act; 

b. Administrative Law Judges; 

c . Experts and consu I tants; 

d. Emp I oyees occupying pas it i ans above the GS-15 or GM-15 grade 
level; 

e. Emp I oyees in the Senior Executive Serv ice; 

f . President al appointees; 

g. Employees occupying positions in schedule C of part 213 of Title 
5, Code of Federa I R.egu I at i ans. 

Vert i ca I I i ne denotes change . 
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4. POLICY. 

a. Disc i p Ii nary act i ans sha 11 be taken on I y for the purposes of 
correcting: unacceptab I e conduct, behavior on the job, or situ at i ans 
that adversely affect job performance: violations of laws, rules, or 
regulations. 

b. Act i ans sha 11 be taken for unacceptab I e performance or nonperformance of 
assigned duties ancl fa i I ure to proper I y discharge inherent or assigned 
responsibi I ities . 

c. Unless proposed by the Secretary, all final decisions to take adverse 
act i ans (inc I ud i ng reduct i ans in grade and rem ova Is based on 
unacceptable performance) must be made by a higher level official in the 
chain of command than the official who proposed the action. 

5. PEFINIT!ONS . 

a. Adyerse Act ion. A personnel action which reduces an employee's basic 
pay or grade, or which involuntari !y separates the employee from the 
Federal service, or· which involuntarily places the employee in a nonpay, 
nonduty status. Adverse act i ans may resu It from disc i p Ii nary or 
nond i sci p I i nary s i tuat i ans. Adverse act i ans are: 

( 1) Suspension . An action which p I aces an emp I oyee, for disc i p I i nary 
reasons, in a temporary status without duties and pay. 

(2) Reduction j n Grade or Pay. Act i ans taken that change an emp I oyee 
from a position at one grade and rate of basic pay to another 
position at a lower grade and rate of basic pay. (See Attachment 
9 for reduct i ans in grade or pay exc I uded from coverage of this 
Order.) 

(3) Fur I ough. ThE! p I acing of an emp I oyee in a temporary status, 
without duties and pay because of I ack of work or funds or for 
other nond i sci p I i nary reasons . 

( 4) Remoya I The separation of an emp I oyee from his or her pas it ion 
in the department for cause. 

b. B.oaJ:d. Merit Systems Protection Board. 

c . Cause. A recognizable offense against the employee-employer 
relationship. May be reasons that are personal to the employee such as 
on or off the job misconduct, inefficiency, or phys i ca I or menta I 
inabi I ity to perform the duties of the position. There may also be 
impersonal reasons such as an emergency situation necessitating a short 
furlough or the need to correct a merit promotion error. Some causes 
have been specified by rules, Executive order, or regulation. A cause 
must also promote the efficiency of the service. 

Vert i ca I I i ne denotes change . 
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3 

d. Days. Ca I endar days. 

e. Deciding Official. The management official designated to make the final 
decision on a notice of proposed action issued by a Department official 
at a lower management level . 

f. Proposing Off i c i a I . The supervisor or manager who issues a notice of 
proposed adverse action to an employee. (The supervisor or manager who 

g. 

h. 

issues an admonishment or reprimand to an employee is an issuing 
offic i a I.) 

Ora I Adman i shment. A disc i p I i nary discussion between a management 
official or supervisor having the authority to take disciplinary action 
and an emp I oyee subject to that authority. 

Reprimand. A forma I disc i p I i nary action notice issued to an emp I oyee by 
a management offi c i a I or supervisor having disc i p I i nary authority with 
respect to that employee . 

6. RESPONS I Bii III ES. 

a. Heads of Departmenta I EI ements with De I egated Personne I Authority sha I I : 

b. 

Vertical 

(1) Administer a fair, impart i a I uni form, and regu I atory proper work 
force disc i p I i ne program within their j ur i sd i ct ions. 

(2) Assure that the ru I es and other conditions of emp I oyment are 
readily avai I able to al I employees under their jurisdiction. 

(3) Assure that supervisors and management offi c i a Is consider the 
guide contained in Attachment 1 , and when the I imitation on 
corrective actions is to be exceeded, assure that it is proper I y 
authorized. 

( 4) Issue notices of dee is ion on adverse actions proposed by 
subordinate offi c i a Is against emp I oyees under their j ur i sd i ct ion . 

(5) Approve or disapprove requests to extend the ti me to answer 
notices of proposed actions. 

(6) Approve or disapprove requests to extend the notice of proposed 
action, not to exceed 30 add it i ona I days, in cases of reduction in 
grade and in cases of remova I based on unacceptab I e performance . 

(7) Advise the servicing personne I office whenever any of the above 
authorities a1-e redelegate. Al I redelegations must be in 
writing. 

Di rector of Administration and Human Resource Management provides 
overa I I direction and administration of the Department's work force 
di sci pl ine program. 

I ine denotes change . 
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c. Genera I Counse I sha 11 review a 11 petitions for payment of attorney fees 
for comp I iance with statutory and regulatory requirements and wi 11 

concur on a 11 DOE responses. 

d . General Counsel or Chief Counsel of a Field Organization shal I provide 
legal advice and assistance to servicing personnel offices. In 
coordination with servicing personnel offices, represents or 
participates in the prepar·ation for representation of the DOE before the 
Board. 

e. Di rector of Personne I sha 11: 

f. 

g. 

( 1) Deve I op the work force disc i p I i ne program of the Department and 
provide staff assistance and advice on matters covered by this 
Order. 

(2) I mp I ement act i ans directed by the Office of Personne I Management 
and other outside authorities . 

(3) Determine whether or not to seek review of initial decisions 
issued by presiding officials of the Board. 

(4) Request approval of the Office of Personnel Management to extend 
the notice period for a reduction in grade or remova I based upon 
unacceptab I e performance beyond the add it i ona I 30 days granted by 
officials in paragraph 6a. 

Sern j'c i og Personne I Offj ces sha I I : 

(1) Provide technical advice and assistance to supervisors and 
management offi c i a Is in the imp I ementat ion of this program . 

(2) Review a I I disc i p I i nary act i ans for consistency with ru I es, 
regulations, and Departmental procedures. 

(3) Inform emp I oyees of their emp I oyment ob I i gat i ans . 

( 4) Provide advice and assistance on procedures to emp I oyees who are 
subject to disc i p I i nary or adverse act i ans. 

(5) After giving advance notice to the Director of Personnel, 
coordinate with the General Counsel or chief counsel of a field 
organization in order to provide for representation of the 
Department at hearings before the Board . 

Supervisors and Managers sha I I : 

( 1) Keep emp I oyees informed of ru I es, regu I at i ans, and standards of 
conduct, and maintain order and disc i p I i ne within the framework of 
estab I i shed procedures . 

Vert i ca I I i ne denotes change . 
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CHAPTER 11 

!vPFS OF PI SC I Pl I NARY AC! IONS COVERAGE AND PROCEPllRES 

I I -1 

ORA! APMONISHMENI. 

a. Coverage. Al I employees within the scope of this Order are covered by 
this paragraph. 

b. Use. There is no prescribed format for an oral admonishment. It is 
particularly suitable to situations which can be corrected by the 
emp I oyee and is used where it is anticipated that it w i I I achieve the 
required changes in conduct, habit, or work method. 

2. NOTICE OF REPRIMAND. 

3. 

a . 

b. 

G. 

Coverage. Al 1 employees within the scope of this Order are covered by 
this paragraph. 

Use. The notice of reprimand should be used in those situations which 
require an action more stringent than an ora I adman i shment, such as 
where an emp I oyee has not responded constructive I y to ora I admonishments 
for the same or s i mi I ar breaches. In some situations a notice of 
reprimand may be the I ast step in a progression of pena It i es before 
removal if the employee has" been given a clear warning that a further 
offense could lead to removal. 

Contents. Notices of reprimand shal I specify clearly the nature of the 
infraction or transgression, inc I ud i ng specific information re I ated to 
that reason such as ti mes, dates, and circumstances that required 
corrective action to be taken. It should. inform the employee of al I 
ti me I i mi ts, the right to grieve, where to seek assistance regarding the 
grievance procedure, of the right to representation, and that the notice 
wi 11 be filed in the OPE for a period of 1 year unless the employee 
leaves the DOE sooner. (Attachment 2 contains an example of a notice of 
reprimand.) 

Sl!SPENS I ON FOR 14 DAYS OR ..ilS.S.. 

a. Coverage. The fo I I owing DOE emp I oyees are covered by this paragraph: 

(1) Al I employees in the competitive service . 

(2) Al I employees who occupy a position in schedule A or schedule B of 
part 213 of Tit I e 5, Code of Federa I Regu I at 1 ons, and FPM chapter 
213 . 
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b. Procedures. 
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( 1 ) Notice of Proposed Suspension for 14 Days or Less. The n at i c e 
must indicate clearly that it is a proposal rather than a final 
dee is ion, and that the f i na I dee is ion w i I I not be made unt i I 
after receipt of the emp I oyee' s rep I y or after the expiration 
of the time period for reply if no reply is made. It shal I 
also inform the employee where and to whom the reply shall be 
directed and the right to: 

(a) Review the mater i a I supporting the action proposed in the 
notice. While not required, proposing officials are 
encouraged to attach to the notice of proposa I copies of 
al I supporting material. 

(b) A reasonable time to answer (but not less than 24 hours) 
orally and in writing, and to furnish affidavits and 
other documentary evidence in support of the answer . 

(c) Be represented by an attorney or other representative. 
(See FPM chapter 752, DOE 3710.lA, and the labor 

management agreement if the employee is included in a 
bargaining unit.) (Attachment 3 contains an example of a 
notice of proposal.) 

(2) Notjce of Decjsion. 

(a) 

(b) 

(c) 

The notice of dee is ion sha I I be issued at the ear I i est 
practicable date after the receipt of the employee's 
rep I y, or after expiration of the ti me a 11 ocated for the 
employee's answer. In arriving at the written decision, 
only t1e reason(s) specified in the notice of proposed 
action and any answer of the employee or his or her 
representative wi 11 be considered. 

The decision shal I state which reason(s) were relied upon 
and which were not (te I I the emp I oyee which reasons in 
the proposa I notice were determined to be va Ii d and which 
were dismissed and why) and, if the proposed suspension 
is determined to be warranted, the effective date of the 
action. No new reasons may be added to the I etter of 
decision . 

The notice must state the emp I oyee' s grievance rights and 
whom tJ contact regarding these rights. (Attachment 4 
contains an example of a notice of decision.) 

REMOVAL, SUSPENSION FOR MORE THAN 14 DAYS, OR REDUCTION IN GRADE. This 
paragraph applies to, but is not I imited to, disciplinary action; based on 
conduct re I ated factors or disc i p Ii nary act i ans that i nvo Ive both conduct 
and performance re I ated factors. An emp I oyee may be removed or reduced in 
grade for misconduct or for unacceptable performance. The regulatory and 
procedural requirements are different in each case. For procedures on 

Vertical I ine denotes change . 
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reduction in grade or removal of an employee based solely on unacceptable 
performance, see page I 1-5, paragraph 5. When an employee is removed, suspended 
for more than 14 days, or reduced in grade based on unacceptable performance and 
for misconduct, or for misconduct alone, this paragraph applies. However, such 
actions must promote the efficiE,ncy of the service. 

a. Coverage. The fol lowing Departmental employees are covered by this 
paragraph: 

(1) Al I employees in the compet1t1ve service who are not serving a 
probationary or trial period under an initial appointment, or who 
have completed 1 year of current continuous employment under other 
than a temporary appointment I i mi ted to 1 year or I ess. 

(2) Al 1 employees who are preference eligibles in the excepted service 
who have comp I eted ·1 year of current continuous service in the same 
or similar positions . 

(3) An employee with competitive status who occupies a position in 
schedule 8 of part 213 of Title 5, Code of Federal Regulations, and 
FPM chapter 213. 

b. proced11res. 

(1) Natjce of proposed Actjqn . 

(a) The notice of proposed action must state clearly the reason(s) 
for proposing the action and include the specific information 
that supports that reason, such as times, dates, and circum
stances. It sha I I i nform the emp I oyee that if the proposed 
action is taken, it wi 11 not become effective earlier than 30 
days from the date of receipt of the. notice. Addi ti ona I I y, the 
emp I oyee sha I I be informed of the right to: 

1 Review the mater i a I supporting the reasons for the action 
proposed i n the notice. Wh i I e not requ i red, propos i ng 
officials are encouraged to attach to the notice of 
proposa I copies of a I I supporting mater i a I . 

2 A reasonab I e ti me, but not I ess than 7 days, to answer 
orally and in writing, and to furnish affidavits and 
other documentary evidence in support of the answer. 

3 Be represented by an attorney or other representative. 
(See FPM chapter 752, DOE 3710. lA, and the labor 
management agreement if the emp I oyee is inc I uded in a 
bargaining unit. ) 

(b) The notice of proposed action must indicate clearly that the 
notice is a proposal and that a final decision wil I not be made 
until after receipt of the employee's reply or after expiration 

Vert i ca I I i ne denotes change . 



• 

11-4 

• 

• 

• (Z) 

• 

• 

• 

• 

• 

• 

• 

( c) 

DOE 3750. 1 
3-23-83 

of the ti me period for rep I y. It must a I so inform the 
employee where and to whom to direct a reply. 
(Attact1ment 5 contains an examp I e of a notice of 
proposa I . ) 

The per-son designated to hear the emp I oyee' s ora I 
answer shal I have the authority to either make or 
recommend a final decision on the proposed adverse 
action. 

Exception. 

(a) The fo I I owing exception to the 30-day notice period is 
authorized. 

2 

3 

The 30-day advance notice period is not required 
when there is reason ab I e cause to be I i eve the 
emp I oyee has committed a er i me for which a 
sentence of imprisonment may be imposed. This 
exception sha I I not be i nvoked so I e I y on 
ev i de nee of the emp I oyees arrest. However, in 
those instances where there is evidence that the 
employee was arrested and held for further legal 
action by a magistrate or was indicted by a 
~Jrand jury there wou Id be reasonab I e cause for 
believing the employee committed a crime. 

If this exception is invoked, the employee may 
be required to furnish any answer to the 
proposed action and affidavits and other 
documentary evidence in support of the answer 
within such ti me as under the c i rcumstances 
would be reasonable, but not less than 7 days. 

When the circumstances require immediate action, 
the emp I oyee may be p I aced in a nonduty status 
with pay for such time, not to exceed 10 days, 
as is necessary to effect the action. 

(b) Currently, the above is the only exception to the 
30-day notice period. In disciplinary situations 
involving a need to keep the employee away from his or 
her position, a temporary reassignment during the 
30-day advance notice period may be adv i sab I e. 

(c) In emergency, nondisciplinary situations involving the 
need to remove the employee from the premises 
immediate I y, the emp I oyee shou Id be requ i red to take 
sick or annua I I eave, as appropriate, or I eave without 
pay, if the emp I oyee has exhausted his/her sick and 
annua I I eave. However, after the immediate emergency 
passes, the employee must be returned to duty if he or 
she is able to perform. If subsequent adverse action 
is to be initiated, the employee must be maintained in 
a pay status during the notice period . 
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(3) 

11-5 

(d) Before taking any action in the above situations, consult 
with the emp I oyee/ I ab or re I at i ans po I i cy staff of the Office 
of Personne I . 

NOTICE OF DECISION. 

(a) The notice of dee is ion sha I I be issued at the ear I i est 
practicable date after receipt of the employee's reply or 
expiration of the ti me a I I ocated for the emp I oyee' s answer. 
In-arriving at the decision, only the reasons specified in 
the notice of proposed action and any answer of the employee 
or his or her representative made to the designated official 
wi I I be considered. 

(b) The decision shal I state which reason(s) were relied upon 

(c) 

(te I I the emp I oyee which reasons in the proposa I notice were 
determined to be val id and which were dismissed and why), 
and if the proposed action is determined to be warranted, 
the effective date of the action. No new reasons may be 
added to the notice of decision. 

It sha I I contain information regarding appea I and 
representation rights and the name of the ind iv i dua I who the 
emp I oyee may contact concerning appea I rights and 
procedures. 

( d) It sha I I be de I i vered to the emp I oyee at or before the ti me 
the action becomes effective. (Attachment 6 contains an 
examp I e of a notice of dee i s ion. ) 

REDUCT I ON IN GRADE OR REMOVAL BASED ON UNACCEPTABLE PERFORMANCE An emp I oyee 
may be reduced in grade or removed at any ti me during the performance 
appra i sa I eye I e that the emp I oyee' s Performance in one or more er it i ca I 
e I ements of -the job becomes unacceptab I e. The procedures and requirements for 
such act i ans are separate from those contained in paragraph 4. 

a. Coverage. This paragraph app I i es to a I I emp I oyees, except those 
exc I uded in paragrap\1 3 of Attachment 9. 

b. Reasonable Time. Before proposing a reduction in grade or removal under 
this paragraph, the employee shal I be informed of the critical 
e I ement(s) for which performance is unacceptab I e, and given a reasonab I e 
time to demonstrate acceptable performance for the critical element(s) 
i dent i fi ed as unacceptab I e. Reasonab I e ti me means an amount of ti me 
commensurate with the duties and respons i bi I it i es of the emp I oyee' s job 
which is sufficient to a I I ow the emp I oyee to show whether he or she can 
meet mini mum performance standards. 

c. One-year Limitatjon. Title 5, United States Code, section 4303(c)(2) 
p I aces a 1-year ti me restriction on the age of instances used to support 
the demotion or remova I of an emp I oyee for unacceptab I e performance . 

Vert i ca I I i ne denotes change . 
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d. Procedures. 

( 1) 

(2) 

(3) 

(4) 

Notice of Proposed Action. An employee whose reduction in grade 
or removal is proposed under this paragraph is entitled to 30 days 
advance wr i tt:en notice of the proposed action. The notice sha I I 
identify the specific instances of unacceptab I e performance by the 
employee on which the proposed action is based and the critical 
e I ements of the emp I oyee 's position i nvo I ved in each instance of 
unacceptab I e performance. It sha I I inform the emp I oyee of the 
right to: 

(a) Be repi-esented by an attorney or other representative. (See 
FPM chapter 752, DOE 3710.1A, and the labor management 
agreement if the employee is included in a bargaining unit.) 

(b) A reasonab I e ti me to answer ora I I y and in writing. 

Extension of Notice Period. The 30-day advance notice period may 
be extended for not more than 30 add it i ona I days by an authorized 
Departmental official (see page 3, paragraph 6a(6)). Requests to 
extend further the notice period sha I I be referred by the dee id i ng 
off i c i a I to the Di rector of Personne I , who may request prior 
approva I from the Office of Personne I Management . 

Notice of Decision. The written decision to retain, reduce in 
grade, or remove an emp I oyee sha I I be issued within 30 days after 
the date of expiration of the advance notice. In the case of a 
reduction in grade or removal under this paragraph, the written 
dee is ion sha I I specify the instances of unacceptab I e performance 
by the employee on which the reduction in grade or removal is 
based. Instances of unacceptab I e performance more than I -year o Id 
as of the date of the notice of proposal may not be used as a 
basis for action in connection with the decision. It shal I 
contain i nfor·mat ion regarding appea Is and representation rights 
and the name of the individual who the employee may contact 
concerning appea I rights and procedures. It sha 11 be de I i vered to 
the employee at or before the time the action becomes effective . 

Performance Improvement If, because of performance improvement 
by the emp I oyee du r i ng the not i ce per i od , the emp I oyee i s not 
reduced in grade or removed, and the employee's performance 
continues to be acceptable for 1 year from the date of the advance 
written notice, any entry or other notation of the unacceptab I e 
performance for which the action was proposed under this section 
shal I be removed from any Departmental records relating to the 
employee . 

Vert i ca I I i ne denotes change . 
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CHAPTER IV 

REPRESENTATION. APPEALS. AND GRIEVANCES 

IV-1 

REPRESENTATION . 

a. 

b. 

c. 

Employees who have received a notice of proposed disciplinary action are 
entitled to be represented by an attorney or other representatives. In 
addition. emp I oyees may be accompanied by a representative when making 
an ora I rep I y to a notice or proposed adverse action. If an emp I oyee of 
the Department is se I ected as a representative and that person is 
w i I I i ng to serve. the representative· s supervisor. acting independent I y 
or in concert with the supervisor of the se I ect i ng emp I oyee, may 
disallow the employee's choice on the basis that the: 

(1) Ind iv i dua I 's activities as a representative wou Id cause a conf I i ct 
of i nterest or position: or 

(2) Release of the employee from his or her official position would 
give rise to unreasonab I e costs to the Government: or 

(3) Ind iv i dua I · s priority work assignments prec I ude his or her re I ease 
from official duties . 

The terms of any app I i cab I e" co I I ect i ve bargaining agreement govern 
representation for employees in an exclusive bargaining unit. 

This paragraph does not app I y to representation during appea Is before 
the board and in cases of disciplinary actions that are grieved. (See 
title 5, Code of Federal Regulations, section 1201.31, for procedures 
governing representation during appea Is before the board and DOE 3771. 1 
concerning represent:at ion during grievances.) 

2. APPEAi S 

a. Emp I oyees in the Cornpet j t j ye Sery ice or Who Are Preference EI i g i b I es. 
Emp I oyees are ent it I ed to appea I the fo I I owing actions to the board 
beg 1 nn i ng with the day after the effective date of the action unt i I not 
I ater than 20 ca I endar days after the effective date: 

(1) Adverse actions. except suspensions of 14 days or less: 

(2) Reduction in grade or removal based on unacceptable performance; 

(3) Adverse actions or reduction in grade or removal based on 
unacceptab I e performance coup I ed with an a I I egat ion of prob i bi ted 
discrimination . 
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b. 

c. 

d. 
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When a decision letter is issued to an employee on a matter appealable 
to the board, the emp I oyee sha I I be provided: 

(1) Notice of the time I imits for appealing to the board and the 
address of the appropriate board office for fi I ing the appeal; 

(2) A copy of the board's regulations; 

(3) A copy of the Merit Systems Protection Board Form 20, "Merit 
Systems Protection Board Appea Is Form"; and 

(4) Notice of any applicable rights to a grievance procedure. 

Petitions for Review. A request to the board to review the initial 
decision of a presiding official shall be recommended by the servicing 
personnel office to the Director of Personnel and arrive as soon as 
possible after receipt of the initial decision. Such recommendations 
sha I I estab I i sh that: 

(1) New and material evidence is avai I able that, despite due 
di I i gence, was not ava i I ab I e when the record was c I osed; or 

(2) The dee is ion of the presiding offi c i a I is based on an erroneous 
interpretation of statute or regulation . 

Prohibited Personne I Pract j ce. Any emp I oyee who be I 1 eves that a 
disciplinary or corrective action taken against him or her is a 
prohibited personnel practice under Title 5, United States Code, section 
2302, may file a complaint with the special counsel of the board. 

3. GRIEVANCES. See DOE 3771. 1 concerning grievances . 

4. ATTORNEY FEES. If a presiding offi c i a I or the fu I I Board fa i Is to sustain a 
DOE action on appea I , the appe 11 ant may request payment of attorney fees under 
title 5, Code of Federal Regulations, section 1201.37, pursuant to the 
authority in title 5, United States Code, section 7701(g), or under title 42, 
United States Code, section 2000e-5 (k) if di scrim i nation is found under tit I e 
5, United States Code, section 2302(b)(1). Title 5, United States Code, 
section 7701(g) authorizes payment of reasonable attorney fees if the 
appe I I ant is the preva i I i ng party and payment is warranted in the interest of 
justice. The Office of GE,nera I Counse I w i I I review a I I pet it i ans for payment 
of attorney fees for statutory and regu I atory comp I i a nee and w i I I concur in 
a I I DOE responses. According I y, a I I such pet it i ans w i I I be forwarded 
immediate I y to the Assistant Genera I Counse I for Genera I Law; the pet it i ans 

wi I I be accompanied by proposed Departmental responses and by supporting 
documentation, such as I oca I attorney fee schedu I es or other comparative 
data. The Genera I Counse I w i I I inform the Di rector of Personne I of DOE 
responses and the subsequent findings of the Board . 

Vert i ca I I i ne denotes change . 
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The 2001 Collective Bargaining Agreement 

Article 43 
Disciplinary Actions 

Section 43.01 

A. Disciplinary actions include oral and written reprimands. letters of warning, and suspensions 
for 14 days or less. 

B. Employees shall be disciplined for such cause as will promote the efficiency of the service . 

Section 43.02 

The parties agree to the concept of progressive discipline designed primarily to correct and 
improve employee behavior rather than to punish. However, each situation warranting discipline 
must be evaluated individually and, in instances involving serious offenses, progressive discipline 
may not be appropriate . 

SectiOfl 43.03 

A. NTEU shall be given the opportunity to be present at any examination of an employee in the 
unit by a representative of the Employer in connection with an investigation if the employee 
reasonably believes that the examination may result in disciplinary action against him/herself and 
the employee requests NTEU representation. 

B. A meeting between an employee and the Employer, during which the principal topic of 
discussion is discipline or potential discipline of the employee, will entitle the employee to request 
to be accompanied by the area steward during such meeting . 

C. The Employer will semi-annually notify employees of their rights of representation as set out in 
A. above. 

Section 43.04 

When the Employer takes a disciplinary action against an employee more serious than a 
reprimand, the following procedures will apply: 

A The written proposal will be delivered prior to taking an action and will contain the specific 
reasons for the proposed action stated in detail. It will also inform the employee of the right to 
review all material which was relied upon to support the reasons for the action. Copies of this 
rnaterial will be provided to the employee upon request. 

8. The employee will be given ten workdays from the date the employee received the notice of 
proposed disciplinary action in which to deliver an oral and/or written reply._ Reasonable requests 
for extensions will be granted if submitted in writing prior to expiration of the time allowed stating 
!/le reasons for desiring more time. The proposal notice will specify who will receive the oral 
and/or written reply. This official will be the person who will be making the decision, or designee . 
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C. The employee and his/her representative will receive a reasonable amount of official time to 
prepare the reply . 

D. When management has relied upon witnesses to support the reasons for the proposed action, 
the Employer will make their identity known to the employee. 

2 

E. In delivering a reply, the employee may set forth mitigating circumstances and give reasons as 
to why the proposed action should not be effected . 

F. The final decision in a disciplinary action covered by this section must be made by a higher 
level DOE Headquarters management official than the official who issued the notice of proposed 
action. The decision letter will state which charges are sustained. 

Section 43.05 

In deciding what action may be appropriate, the Employer will give due consideration to the 
relevance of any mitigating and/or aggravating circumstances. The "Douglas factors," included 
herein for purposes of illustration, are neither meant to be exhaustive nor intended to be applied 
mechanically, but rather to outline the tolerable limits of reasonableness: · 

A The nature and seriousness of the offense, and its relation to the employee's duties, position, 
and responsibilities, including whether the offense was intentional or technical and inadvertent, or 
was committed maliciously or for gain, or was frequently repeated; 

B. The employee's job level and type of employment including supervisory or fiduciary role, 
contacts with the public, and prominence of the position; 

C. The employee's past disciplinary record; 

D. The employee's past work record; including length of service, performance on the job, ability to 
get along with fellow workers, and dependability; 

E. The effect of the offense upon the employee's ability to perform assigned duties; 

F. Consistency of the penalty with those imposed upon other employees for the same or similar 
offenses; 

G. The notoriety of the offense or its impact upon the reputation of the agency; 

H. The clarity with which the employee was on notice of any rules that were violated in committing 
the offense, or had been warned about the conduct in question; 

I. Potential for the employee's rehabilitation; 

J. Mitigating circumstances surrounding the offense such as unusual job tensions, personality 
problems, mental impairment, harassment, or bad faith, malice or provocation on the part of 
others involved in the matter; and · 

K The adequacy and effectiveness of alternative sanctions to deter such conduct in the future by 
the employee or others . 
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Section 43.06 

An employee subject to disciplinary action may grieve the action within 15 workdays of receipt of 
the Decision under the negotiated grievance procedure in Article 11 of this agreement. Such 
grievance must be filed with a managemeht decision maker at least one level higher in the 
supervisory chain of command than the Deciding Official in the decision to discipline. Such 
grievance shall be filed at a step in the negotiated grievance procedure higher than Step 1. This 
grievance right shall be stated in the dedsion letter . 

Section 43.07 

A. Letters of reprimand will be placed in the employee's Official Personnel Folder for the period of 
time specified in the letter but not to exceed one year. 

B. Letters of warning will not be placed in the employee's Official Personnel Folder. A copy will be 
maintained only by the employee's immediate supervisor and will be destroyed one year following 
the date of issuance or sooner, if appropriate. 

Section 43.08 

NTEU will receive sanitized copies of any advance notice letters that are issued pursuant to this 
Article when the employee receives such letter. NTEU will also receive any decision letters, when 
the employee receives such letter, where it has not previously been designated as the employee 
representative in the matter. 

Section 43.09 

Each advance notice letter and final decision letter issued pursuant to this Article will contain a 
notification of the right to representation, including NTEU representation and the name, telephone 
number and mail routing symbol of the current NTEU Chapter president. 

3 
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The Secretary of Energy 
Washington, DC 20585 

June 9, 2010 

MEMORANDUM FOR ALL DEPARTMENT OF ENERGY EMPLOYEES 

FROM: STEVENCHU~ (!A~ 
SUBJECT: Policy Statement on Harassing Conduct and Retaliation in the 

Workplace 

The purpose of this policy statement is to affirm the Department of Energy's 
responsibility to maintain a workplace free from harassment and retaliation, and to make 
sure that all employees arc aware of my personal commitment to this goal. 

Harassment is any unwelcome conduct, verbal, written, or physical, based on race, color, 
sex, religion, national origin, age, disability (physical or mental), sexual orientation, 
parental status, or protected genetic infonnation that: (I) has the purpose or effect of 
unreasonably interforing with an employee's work perfurmance; (2) creates an 
intimidating, hostile, or offensive work environment; or (3) affects an employee's 
employment opportunities or compensation . 

Sexual harassment is any unwelcome behavior of a sexual nature, including but not 
limited to, unwelcome sexual advances, a request for sexual favors, physical conduct of a 
sexual nature, or other similar behavior. Sexual harassment is not limited to prohibited 
conduct by a male employee toward a female employee. A male, as well as a female, 
may be a victim of sexual harassmm1t. Similarly, sexual harassment is not limited to the 
actions of a supervisory employee toward a non-supervisory employee; the harasser may 
be an agent of the employer, a supervisory employee who docs not supervise the victim, a 
coworker, or even a non-employee. 

I expect you to take steps to report or stop harassment (sexual or non-sexual) by reporting 
such behavior to any management official or directly to the Equal Employment 
Opportunity (EEO) Office at your workplace, and 1 want you to know that you are 
entitled to do so and be free from retaliation. Retaliation is a form of discrimination 
where an employee is subjected to an advmse employment action or harassment that 
creates a hostile or abusive work environment, solely because he or she opposed an 
unlawful employment practice. "Opposing" an unlawful employment practice includes 
filing a charge of discrimination, participating in an investigation, proceeding or hearing, 
or taking other, similar action in opposition to the unlawful practice . 

@ Prinled will'\ SOjl irrk <1n rocyded pa.per 
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Supervisory employees are responsible for informing their respective management of any 
workplace conduct that tht:y are aware of which may constitute harassment. Supervisory 
employees who have knowledge of an act of possible harassment should contact their 
local EEO Office for guidance, ever. if they have been asked to keep the matter 
confidential. Supervisory employees are responsible for taking immediate and 
appropriate corrective action as advised by their local EEO and Human Resourres 
offices . 

Employees who wish to file a formal complaint of discrimination regarding harassment 
or retaliation must contact an EEO Counselor within 45 days of the date of the alleged 
discriminatory action, or 45 days from the date on which they reasonably become aware 
of the discrimination. The complaint process provides a prompt, thorough, and impartial 
investigation. The Department will seek to protect the confidentiality of harassment and 
retaliation allegations, to the extent possible, and will share information only with those 
who have a need to know in the performance of their official duties. 

Every employee has the right to work in an environment free from unlawful harassment 
and unlawful retaliation. Any employee of the Department of Energy who engages in 
harassment or retaliation in violation of the law or of this policy is subject to disciplinary 
action, which may include suspension or dismissal. 

For more information regarding harassment in the workplace, or information on how to 
file an EEO complaint, you may consult http://diversity.doe.gov/civil rights/index.him . 

http://diversitv.doe.eov/civil
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The Secretary of Energy 
Washington, DC 20585 

March 3, 2011 

MEMORANDUM FOR HEADS OF DEPARTMENTAL ELEMENTS . 

FROM: 

SUBJECT: 

STEVEN CHU ~~ 
Equal Employment Opportunity and Diversity 
Policy Statement 

The Department of Energy's mission is critical to our Nation's success. We are charged 
with advancing our country's national and energy security, and harnessing science to 
solve our energy and climate change problems. Maximizing our impact, a key to our 
continued success - and to America's prosperity in the 21 ''century- lies in our ability to 
attract, retain, and nurture the best and the brightest from all walks oflife. The DOE 
management principle, "We will treat our people as our greatest asset," is a principle all 
DOE employees should carry out every day. 

To this end, I expect all Department and contractor employees to fully embrace the 
concepts of equal employment opportunity (EEO) and diversity in the workplace. Equal 
employment opportunity means that applicants and employees are not subject to 
prohibited discrimination in any aspect of employment. Prohibited discrimination 
includes discrimination or reprisal on the basis of race, color, sex, religion, national 
origin, age, disability (physical or mental), sexual orientation, parental status, or protected 
genetic infonnation. EEO mandates that all employment-related decisions be based on 
merit and not on prohibited discriminatory factors. Prohibited discrimination is not 
tolerated at the Department of Energy mid appropriate corrective and/or disciplinary 
action will be taken where it is found to have occurred. 

At DOE, diversity is more than just an abstract concept and goes beyond compliance with 
EEO requirements. Rather, diversity is a core value and strategic business imperative. It 
is an importmit consideration in every aspect of what we do. 

Together, we foster a culture of inclusion, mutual trust, and respect. This allows all 
employees equal opportunities to achieve their full potential. As long as we continue to 
embrace the concepts of EEO and diversity, I believe that the Department will continue 
to maintain its world-class status and position itself more effectively to accomplish the 
important mission entrusted to us by the American people . 

@ Printed with soy ink on recycled paper 
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The Secretary of Energy 
Washington, DC 20585 

April ii, 2006 

MEMORANDUM FOR ALL FEDERAL AND CONTRACTOR EMPLOYEES 

FROM: SAMUEL W. BODMAN~ 
SUBJECT: Employee Concerns Program Statement 

One of our highest priorities at the Department of Energy (DOE) is to ensure the protection 
of all onr employees, our Nation, and the environment In pursuit of that goal, DOE 
Federal and contractor employees work diligently to ensure that all programs and activities 
are performed in ao effective, safe, healthful, and environmentally sound manner . 

Fostering a climate that encourages the free and open expression ·of employee concerns is 
essential to the safe and efficient accomplishment of the Department's missions. DOE 
Federal aod contractor employees are the principal means for the discovery aod reporting 
of conditions that could negatively affect quality or safe operations. As such, all DOE 
Federal and contractor personnel have the right -- and the responsibility -- to identify and 
report concerns associated with safety, quality, environment, health, security, or 
management of DOE operations without fear ofreprisal. DOE Federal and contractor 
employees are encouraged to discuss concerns with their immediate supervisorJ or ally 
level of management. In turn, DOE Federal and contractor managers are expected to 
respond respectfully to these concerns in a prompt and effective manner to ensure efficient 
operation of programs under their jurisdiction . 

In cases where employees are unable to raise issues to management, or are uncomfortable 
doing so, the Department's Employee Concerns Program (ECP) provides an alternative 
mechanism to report concerns and have them evaluated and addressed independent of the 
normal problem resolution processes. The ECP is available to address any concern raised 
by an employee. The ECP offices throughout DOE are structured to ensure that employee 
concer:nS are addressed in a thorough, fair, and timely maoner consistent with DOE Order 
442.IA, Department of Energy Employee concerns program. I expect managers and 
supervisors to actively promote and support the ECP to ensure that concerns raised with the 
ECP are adequately, effectively, and timely addressed. 

Ifwe are to ensure the continued protection of DOE employees and the American public, 
we miist foster open and free communication without fear ofreprisal. I ask each of you to 
commit to this important goal and to work together to accomplish it. For more 
information about the ECP and field office locations, contact the Department of Energy's 
Office of Civil Rights and Diversity at (202) 586-2218 . 
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U.S. DEPARTMENT OF ENERGY 
NO FEAR ACT TRAINING PLAN 

(2010 Results and 2011 Action Plan) 

Pursuant to regulations issued by the U.S. Office of Personnel Management 
(OPM), all Department of Energy federal employees are required to receive 
training on rights and responsibilities under the federal Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002 ("the No FEAR Act"). In 
accordance with OPM Regulation 5 CFR Section 724.203, the Department of 
Energy has developed the following plan for implementing the required training. 

TRAINING METHODOLOGY: 

Headquarters: 

By internal emails ("DOECASTS"), DOE Headquarters employees were 
informed of the need to participate in a training module available on the 
Energy Online Learning Center. The module was entitled "No FEAR Act 
Training". A deadline of December 10, 2010, was established to ensure 
that the Department met its regulatory mandate to train its employees by 
December 17, 2010. 

Field Sites: 

DOE field site EEO/Diversity Managers were: 

• 

• 

• 

Directed to develop training plans for implementation at their 
individual sites; 
Informed of the requisite content of the training, and of the deadline 
for completion; and 
Provided with suggested alternatives for training methods, and 
directed to utilize the most appropriate method for their site, based 
on resource availability, local needs, and other such relevant 
factors. 

Many field site EEO/Diversity Managers chose to utilize the online training 
being used by Headquarters; some elected to provide live, in-person 
training . 

INSTRUCTIONAL MATERIALS AND METHOD OF TRAINING: 

Online Leaming: 

Staff of the DOE Office of Civil Rights and Diversity (OCRD) previewed 
several training programs, and then developed a customized course 
entitled "No FEAR Act Training." In accordance with OPM regulations, the 



• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 
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"No FEAR Act Training" program addressed the rights and remedies 
available to federal employees under antidiscrimination and whistleblower 
protection laws. The training also addressed an employee's right to be 
free from retaliation/reprisal for exercising rights under those laws. The 
training was reviewed by DOE's field site Diversity Manag.ers, the Office of 
General Counsel, and the Office of Human Capital, prior to 
implementation. Hard copies of the training were made available to DOE 
employees stationed overseas, without ready access to the DOE online 
learning center, and to other individuals with special needs. 

Live Training 

Field site EEO/Diversity Managers who chose to provide live, in-person 
training were instructed to ensure that such training complied with the 
requirements of the OPM regulations. 

MEANS OF DOCUMENTING COMPLETION OF TRAINING: 

Headquarters: 

The Energy Online Learning Center automatically maintains a record of 
the status of each employee's training effort. Each DOE program office 
was provided with a listing of individuals who had completed the training, 
and each office was then responsible for ensuring that all individuals in 
that program office were compliant. 

Field Sites: 

Field site EEO/Diversity Managers were requested to develop a plan for 
ensuring compliance with the OPM-mandated deadline, and to report to 
the Office of Civil Rights and Diversity on the final participation rates. 
Field site EEO/Diversity Managers took steps to ensure that all employees 
received the training . 

NEW EMPLOYEES: 

In acCordance with OPM regulation, the Office of Civil Rights and Diversity is 
working with the Office of Human Capital Management to ensure that new 
employees receive No FEAR Act training within 90 days of their appointment. 

FUTURE TRAINING INITIATIVES: 

OPM regulations mandate new No FEAR Act training on a training cycle of no 
longer than every 2 years, beginning December 17, 2006. The Department will 
update this training plan, as appropriate, for the next training cycle, which is due 
December 17, 2012 . 
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United States Department of the Interior 
OFFICE OF THE SECRETARY 

Washington, DC 20240 

The Honorable Eddie Bernice Johnson 
Ranking Member, Committee on Science 
House of Representatives 
Washington, DC 20515 

Dear Congresswoman Johnson: 

APR• 8 1011 

Enclosed is the U.S. Department of the Interior' s Fiscal Year 2010 Annual Notification and 
Federal Employee Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) Report. 
The report was prepared pursuant to Section 203 of the No FEAR Act. 

The report presents an overview of the number of equal employment opportunity complaints 
filed against the Department, the number of complaints that resulted in judgments, awards 
and compromise settlements, the amount of money reimbursed to the Judgment Fund, and 
the number of disciplinary actions taken for conduct inconsistent with Federal 
antidiscrimination and whistleblower protection laws. The Executive Summary, found on 
page 1 of the report, provides information on the complaints relevant to the respective areas 
of law cited in the No FEAR Act. 

In accordance with Section 203 of the No FEAR Act, the aforementioned report is also being 
sent to the Speaker of the House of Representatives; President pro tempore of the Senate; the 
Chairman and Ranking Members of the Senate Committee on Homeland Security and 
Governmental Affairs; Senate Committee on Agriculture, Nutrition and Forestry; Senate 
Committee on Appropriations; Senate Committee on Energy and Natural Resources; Senate 
Committee on Environment and Public Works; House Committee on Oversight and 
Government Reform; House Committee on Appropriations; House Committee on Natural 
Resources; the U.S. Attorney General; the Chair of the U.S. Equal Employment Opportunity 
Commission; and the Director of the U.S. Office of Personnel Management. 

If you have any questions or require additional information, please do not hesitate to contact 
Sharon D. Eller, Director, Office of Civil Rights, at (202) 208-5693 or by email at 
<sharon _ eller@ios.doi.gov>. 
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Sincerely, 

~'--,._.,_~ \~._~ l~, 0 
Rhea Suh 
Assistant Secretary 
Policy, Management and Budget 
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I. EXECUTIVE SUMMARY 

The U.S. Department of the Interior (DOI) provides its annual report as required by Section 203 
of the Notification and Federal Employee Anti discrimination and Retaliation Act of 2002 (No 
FEAR Act), Public Law I 07-174. The report requires the Department to report on the number of 
complaints arising under each of the provisions oflaw covered by paragraphs (I) and (2) of 
Section 201 (a) in which discrimination was alleged, the disposition of these cases, the amount of 
money required to be reimbursed to the Judgment Fund, and the number of employees 
disciplined for discrimination, retaliation, harassment, or other infractions of a provision of law 
cited in Section 20l(a)(l) or (2) of the No FEAR Act. 

During Fiscal Year (FY) 20!0, DOI experienced a 66.7 percent decrease in the number of 
Federal district court cases that resulted in judgments, awards and compromise settlements in 
comparison to FY 2009. In FY 2010, DOI reimbursed the Judgment Fund a total of $64,500 for 
Federal court judgments, awards, and compromise settlements, a substantial decrease of 88.4 
percent in comparison to a reimbursement of$554,868.40 to the Judgment Fund in FY 2009. 
There were no separately designated attorney's fees from the amount paid. Although it is hard to 
explain specifically what caused this reduction, DOI believes that because Federal agencies are 
now required by the No FEAR Act to reimburse the Judgment Fund for judgments, awards, and 
compromise settlements resulting from cases pending in Federal court, that managers and 
supervisors take greater caution in making decisions and assure decisions made are based on 
legitimate nondiscriminatory reasons. DOI also attributes the decline to education and training 
about employees' rights and protections under antidiscrimination, retaliation and whistleblower 
protection laws, better communication between management and employees, early intervention, 
and the use of Alternate Dispute Resolution (ADR) to resolve workplace disputes before they 
become complaints. 

There were 288 equal employment opportunity (EEO) administrative complaints filed against 
DOI during FY 20!0. 1 This represents an increase of 17 (6.3%) from the number offo1wal 
complaints filed in FY 2009. Among those 288 complaints, the greatest number of complaints 
claimed violations of Title VII. 

The DOI received I 0 findings of discrimination in FY 20 I 0 - a slight decrease over the number 
of findings in FY 2009 from administrative complaints. Among these findings four were 
administrative judge decisions and six were final agency decisions. 

The DOI continues to implement strategies to improve the EEO program and help reduce the 
number of findings and complaints of discrimination. Some of the strategies include: mandatory 
training for managers, supervisors, and employees on topics such as the EEO administrative 
complaints process, alternative dispute resolution, diversity, inclusion, and prohibited personnel 
pntctices; compliance reviews to ensure civil rights laws and regulations and EEO and Human 
Resources policies are met; and briefings to the senior leadership to ensure accountability when 
there is non-compliance with civil rights laws and regulations and DOI policy to provide a non
discriminatory and harassment-free work environment. 

1 These 288 complaints were filed by 285 individuals. 



II. INTRODUCTION 

Section 203 of the No FEAR Act requires Federal agencies to submit annual reports to the 
Speaker of the House of Representatives, the President pro tempore of the Senate, the Committee 
on Governmental Affairs of the Senate, the Committee on Government Reform of the House of 
Representatives, each committee of Congress with jurisdiction relating to the agency, the 
Attorney General, and the Equal Employment Opportunity Commission (EEOC). This repmi is 
submitted by DOI to satisfy the reporting requirement of Section 203 of the No FEAR Act. 

III. BACKGROUND 

The No FEAR Act was signed into law on May 15, 2002, and became effective on October 1, 
2003. The No FEAR Act requires Federal agencies to be accountable for violations of 
antidiscrimination and whistleblower protection laws and post certain statistical data relating to 
Federal sector EEO complaints filed with the agency. 

Section 203 of the No FEAR Act requires that each Federal agency submit its annual report to 
the aforementioned individuals and entities not later than 180 days after the end of each fiscal 
year. Agencies must report on: (a) the number of Federal district court cases arising under each 
of the respective areas of law specified in the No FEAR Act in which discrimination was alleged, 
(b) the status or disposition of the complaints, (c) the amount of money required to be 
reimbursed to the Judgment Fund, (d) the number of employees disciplined, and (e) any policies 
implemented related to appropriate disciplinary actions against a Federal employee who 
discriminated against any individual or committed a prohibited personnel practice. Additionally, 
Section 203 requires that agencies produce an analysis of the data collected with respect to 
trends, causal analysis, etc. 

Former President George W. Bush delegated responsibility to the Office of Personnel 
Management (OPM) for the issuance of regulations governing implementation of Title II of the 
No FEAR Act. The OPM published final regulations on May 10, 2006, concerning the 
reimbursement provisions of the Act, final regulations to carry out the notification and training 
requirements of the Act on July 20, 2006, and the final regulations to implement the reporting 
and best practices provisions of the No FEAR Act on December 28, 2006. The EEOC issued its 
final regulations to implement the posting requirements of Title III of the No FEAR Act on 
August 2, 2006. The DOI has prepared this report based on the provisions of the No FEAR Act 
and OPM and EEOC final regulations. 
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IV. DATA 

A. Civil Cases 

Section 203(a)(l) of the No FEAR Act requires that agencies include in their annual report "the 
number of cases arising under each of the respective provisions of law covered by paragraphs ( 1) 
and (2) of Section 201 (a) in which discrimination on the part of such agency was alleged." The 
OPM final regulations at § 724.302 on reporting and best practices issued on December 28, 
2006, clarify section 203 ( 1) of the No FEAR Act stating that Federal agencies report on the 
"number of cases in Federal court [district or appellate] pending or resolved ... arising under 
each of the respective provisions of the Federal Antidiscrimination laws and Whistleblower 
Protection Laws applicable to them ... in which an employee, former Federal employee, or 
applicant alleged a violation(s) of these laws, separating data by the provision oflaw involved." 

DOI reports that during FY 2010, there were four Federal district court discrimination cases 
requiring payment from the Judgment Fund; three were paid in FY 2010 and the fourth was paid 
in FY 2011. All four Federal district court cases included alleged violations of Title Vil of the 
Civil Rights Act of 1964. 

8. Reimbursement to the Judgment Fund 

The OPM published final regulations in the Federal Register on May 10, 2006, to clarify the 
agency reimbursement provisions of Title II of the No FEAR Act. Section 203(a)(4) of the No 
FEAR Act requires that agencies include in their annual report the amount of money required to 
be reimbursed to the Judgment Fund under Section 201. 

The Financial Management Service (FMS), a Bureau of the U.S. Department of the Treasury, 
will provide notice to an agency's Chief Financial Officer within 15 business days after payment 
from the Judgment Fund. The agency is required to reimburse the Judgment Fund within 45 
business days after receiving the notice from FMS or must contact FMS to make arrangements in 
writing for reimbursement. 

In FY 2010, DOI reimbursed the Judgment Fund $64,500 for monies paid on behalf of DOI for 
discrimination complaints that resulted in judgments, awards, or compromise settlements. There 
were no separately designated attorney's fees from the amount paid. 

C. Disciplinary Actions 

Section 203(a)(4) of the No FEAR Act requires that agencies include in their annual report "the 
number of employees disciplined for discrimination, retaliation, harassment, or any other 
infraction of any provision of law that is inconsistent with Federal antidiscrimination and 
whistleblower protections. The OPM regulations clarified that these cases refer to the number of 
discrimination cases for which the Judgment Fund paid on behalf of the agency. The regulations 
also defined disciplinary actions to include any one or a combination of the following actions: 
reprimand, suspension without pay, reduction in grade or pay, or removal. The DOI reports that 
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in FY 2010 there were no disciplinary actions arising from the four Federal court discrimination 
cases resulting in payments from the Judgment Fund. 

OPM's final regulation also provides that irrespective of discrimination cases in Federal court, 
Federal agencies are to report the total number or employees disciplined and the specific nature 
of the disciplinary action taken in accordance with agency policy that prescribes disciplinary 
action for discrimination, retaliation, or harassment conduct, and whistleblower protection law 
violations. 

DOI reports that there were 10 findings of discrimination. Of the 10 ofiicials involved in these 
cases, one received a Letter of Reprimand, two left DOI, and seven were not disciplined 
(disciplinary action under consideration in four of the seven cases). Training was ordered and 
discipline was recommended in each case. 

D. Final Year-End Data Posted Under Sedion 30l(c)(l)(B) 

Section 203(a)(5) of the No FEAR Act requires agencies to produce a report on the final year
end data the agency posted under Section 30l(c)(l)(B). 

The final year-end data posted pursuant to Section 30 I ( c )(I )(B) of the No FEAR Act is 
contained in Appendix I of this document. During FY 2010, 288 administrative EEO complaints 
of discrimination were filed. Of the 288 complaints filed, 30 complaints were dismissed and I 0 
cases resulted in findings of discrimination. 

E. Policy Description on Disciplinary Action 

Section 203(a)(6) of the No FEAR Act requires an agency to produce a detailed description of 
any policies implemented by the agency relating to disciplinary actions imposed against a 
Federal employee who discriminated against any individual in violation of any of the laws cited 
under Section 201(a)(I) or (2) or committed another prohibited personnel practice that was 
revealed in the investigation of a complaint alleging a violation of any of the laws cited under 
Section 20 I (a)(I) or (2). Further, Section 203( a)( 6) requires that, with respect to each law cited 
under Section 201 (a)(I) or (2), a Federal agency should report on the number of employees who 
were disciplined in accordance with its policies and the specific nature of the disciplinary action 
taken. 

The Secretary's 2009 Equal Opportunity Policy reinforces DOl's commitment and dedication to 
promote diversity, equal opportunity, and a discrimination-free workplace. The policy statement 
emphasizes DOI's determination to subject emplloyees to appropriate disciplinary action for 
engaging in unlawful discriminatory practices or allowing discriminatory practices to exist. 
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a. No FEAR Act Training Plan 

Section 202( c) of the No FEAR Act requires agencies to provide training to their employees on 
the rights and remedies under Federal antidiscrimination, retaliation, and whistleblower 
protection laws. Under OPM's regulation at 5 C.F.R. § 724.203, agencies are required to 
develop a written plan for training employees and to have trained their employees by December 
17, 2006, and every two years thereafter about the rights and remedies available under 
antidiscrimination laws and whistleblower protection laws applicable to them. 
Under implementing regulations, new employee:s are to receive No FEAR training within 90 

days of appointment, which can be met through an agency orientation program or a training 
program. 

To meet the initial training obligation as specified in 5 CFR § 724.203(d), DOI developed an 
on-line No FEAR Act training module (Discrimination and Whistleblowing in the Workplace) 
and placed it on the DOI Leaming Management System. For offices without internet capability, 
copies of the training course are available on CD-ROM. The purpose of the training is to make 
employees and supervisors aware of their rights and responsibilities under employment 
discrimination and whistleblower laws. The training is mandatory for all DOI employees, 
excluding contract staff. DOI employees are required to take the training every two years and 
new employees are required to take the training within 90 days of employment. 

The DOI Learning Management System is available to all DOI employees and provides an 
efficient way to assign and document employee training. All bureaus and offices in DOI utilize 
this training tool to deliver No FEAR training. 

V. ANALYSIS OF TRENDS, CAUSAL ANALYSIS, AND PRACTICAL 
KNOWLEDGE GAINED THROUGH EXPERIENCE 

Section 203(a)(7) (A)-(C) of the No FEAR Act requires that agencies undertake "an examination 
of trends, causal analysis, and practical knowledge gained through experience and any actions 
planned or taken to improve complaint or civil rights programs of the agency." 

DOI has examined the information reported and finds that since the reporting requirement of the 
No FEAR Act, there has been a decline in the number of Federal court cases resulting in 
judgments, awards or compromise settlements paid by the Judgment Fund. Between FY 2006 -
FY 2007, there was a 53.3% decline; and between FY 2009 - FY 2010, a 67% decline in the 
number of Federal court cases resulting in judgments, awards or compromise settlements. 
However, with the increases between FY 2006 and FY 2009, the overall decline between FY 
2005 and FY 2010 dropped 71.4%. 

The number of administrative cases filed with DOI declined between FY 2006 - FY 2007, and 
FY 2008 - FY 2009 (See Appendix I). In FY 20 I 0, the four leading bases among the 
administrative complaints were race, reprisal, sex, and age. These were the same leading bases 
from FY 2005 to FY 2009. Those individuals filing complaints in FY 2010 raised the issue of 
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harassment (non-sexual) most often. This was one of the leading issues from FY 2005 to FY 
2009. 

DOI attributes the reduction to education and training about employees' rights and protections 
under antidiscrimination, retaliation and whistleblower protection laws, better communication 
between management and employees, early intervention, and the use of Alternate Dispute 
Resolution (ADR) to resolve workplace disputes before they become complaints. In addition, in 
FY 2009 90 percent ofDOI's employees, including managers and supervisors, received the 
mandatory No FEAR training on the EEO laws, rights, and remedies. DOI continues to stress 
training as a mechanism for reducing the numbe:r of Federal court judgments, awards, and 
compromise settlements for discrimination cases. 

The DOI is firmly committed to achieving and maintaining a Model EEO Program pursuant to 
EEOC's MD715. During FY 2010, the following strategies were implemented to improve the 
EEO Program: new mandatory EEO and Diversity Training requirements were established for 
managers and supervisors; managers, supervisors, and EEO practitioners were provided training 
on their role and responsibilities in the administrative complaints process; diversity performance 
measures were established for Senior Executive Service members; the first-ever Departmental 
Chief Diversity Officer was appointed; and the Secretary signed the Inclusive Workplace 
Statement that reinforces the expectation of"integrity, fairness, trust, ethical and legal behavior, 
and zero tolerance for discrimination." 

The total number of final actions2 finding discrimination decreased slightly in FY 2010 from FY 
2009. This includes findings of discrimination when a hearing was requested. (See Appendix I) 

In FY 2010, there were 288 EEO cases filed in comparison to the 271 in FY 2009 (See Appendix 
I), an increase of 17 (6.3%). There is no readily apparent cause for this increase since FY 2009, 
and DOI has not conducted a review to determine the specific cause for this increase. Statistics 
for FY 2010 indicate that 410 counselees were invited to participate in ADR. Among the 410 
counseling sessions at the pre-complaint stage of the process 304 (74.1 %) counselees rejected 
ADR. Among the 410 pre-complaints, 106 (25.9%) actually participated in ADR.3 Among the 
106 individuals that participated in ADR counseling 28 (26.4%) were resolved, 21 (19.8%) 
resulted in no resolution, 33 (31.1%) resulted in no formal complaint filed, 21 (19.8%) withdrew 
from ADR and 3 (2.9%) resulted in decision to file complaint. DOI has not conducted a review 
to ascertain the reasons behind the counselees' rejection of ADR at the pre-complaint stage. 
However, providing additional training to employees, managers, and supervisors may enhance 
their understanding of the use of ADR and its benefits. 

2 The term "final action" refers to the action that an agency takes either following an administrative judge's decision 
to implement fully that decision or to not implement fully the decision and file an appeal to the EEOC's Office of 
Federal Operations. Final action also can refer to the action that the agency takes when the agency either dismisses 
an entire complaint under 29 C.F.R. § 1614.107, receives a request for an immediate final decision, or does not 
receive a reply to the notice issued under 29 C.F.R. § 1614.108(1). 

3 The EEOC Form 462 Annual Federal Equal Employment Opportunity Statistical Report of Discrimination 
Complaints for FY 20 I 0. 
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According to DOI FY 2010 EEOC Form 462, "Annual Federal Equal Employment Opportunity 
Statistical Report of Discrimination Complaints" ADR was offered in 131 formal complaints.4 

Among the 131 complaints offered ADR, 15 (I I 4%) participated in ADR. Among the 15 
complaints that accepted ADR, 5 (3.8 %) ofthes·~ cases resulted in a resolution. DOI finds that 
by offering ADR to individuals involved in the EEO formal process, successful resolutions can 
often be achieved. DOI believes that more training in conflict resolution, early intervention, and 
greater use of ADR at the pre-complaint phase of EEO complaints will enhance employees' 
understanding about ADR. The goal is to ultimately resolve disputes at the earliest stage and 
reduce the number of formal complaints. DO l's Office of Collaborative Action and Dispute 
Resolution (CADR) will ensure that training on the DOI-wide program on conflict resolution, 
CORE Plus, is available to all managers and supervisors. 

The DOI recognizes the continuing need to train managers, supervisors, and employees in the 
areas of antidiscrimination laws, rights, and remedies for violations of the Whistleblower 
Protection Act, prohibited personnel practices, alternate dispute resolution, diversity, the No 
FEAR Act, and the EEOC Management Directive 715 to reduce the number of complaints and to 
maintain an environment of equal opportunity and nondiscrimination. 

VI. ACTIONS PLANNED/TAKEN TO IMPROVE AGENCY COMPLAINT OR CIVIL 
RIGHTS PROGRAM 

Section 203(a)(7)(D) of the No FEAR Act requires that agencies report "any actions planned or 
taken to improve complaint or civil rights programs of the agency." 

Action Planned 

Identify approaches that may reduce complaints of discrimination, retaliation, and 
violation ofwhistleblower laws, and facilitate data collection for purposes of meeting 
the requirements under the Act. This includes continued training on EEO laws, 
whistleblower protections, prohibited personnel practices, diversity, conflict 
resolution, and improved communications. 

Train all managers and supervisors on how to manage a diverse workforce. 

Continue to strengthen the Collaborative Alternative Dispute Resolution Program, 
and encourage greater participation in mediation to resolve EEO and civil rights 
disputes. 

Acknowledge that organizational changes in the workplace may generate complaints. 
Therefore, encourage better communication between senior management and 
employees about changes to policies, practices, organizational alignment, and other 
workforce changes. 

4 The EEOC regulations at 29 C.F.R. 1614.602 require Federal agencies to provide data on the discrimination 
complaints processing, including alternative dispute resolution, on a fiscal year basis. 
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Develop a collaborative process to better facilitate coordination between the EEO 
Office, Solicitor's Office, Human Resources Office, and Budget Office for 
preparation of the Annual No FEAR Act Report. 

Action Taken 

New mandatory EEO and Diversity Training requirements were established for 
managers and supervisors (See Appendix 3 ). 

Hiring reforms that revamped the application process and simplified vacancy 
announcements were adopted. 

The Departmental Veterans Employment Program was established to facilitate 
community outreach and targeted recruitment for the employment of veterans. 

Training was provided to managers, supervisors, and EEO practitioners to ensure 
sufficiently trained staff to manage and implement EEO programs in accordance with 
regulations and Departmental policy. 

Managers, supervisors, and employees were provided training on the EEO complaint 
process, civil rights laws and regulations, reasonable accommodation, and alternative 
dispute resolution. 

Diversity performance measures were established for Senior Executive Service 
members to ensure accountability. 

Implemented eVersity, an EEO data collection and reporting tool to more efficiently 
capture, identify, and analyze employment barriers. 

Appointed the first-ever Departmental Chief Diversity Officer to lead the DOI 
strategic approach to mobilize stakeholders to embrace diversity and inclusion. 

Implemented the DOI Inclusive Workplace Statement (See Appendix 4), Inclusive 
Workplace Strategy (See Appendix 5), and Inclusive Workplace Plan (See Appendix 
5). The strategies affirm the Secretary's commitment to diversity; set the expectation 
that supervisors and managers will model behaviors of inclusion, acceptance, and 
accountability; and require each require each bureau within DOI to develop its own 
Diversity Implementation Plan (See Appendix 4, 5, and 6). 

Implemented the Diversity Change Agent Program to assist in managing diversity 
and inclusion in programs such as employee recruitment and retention, cultural 
competency initiatives, employee engagement, and diversity and inclusion training 
and development. 
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VII. ADJUSTMENT TO BUDGET 

Section 203(a)(8) of the No FEAR Act requires that agencies include in their annual report to 
Congress information about any adjustment to the budget of the agency to comply with the 
requirements under Section 201." 

In FY 2010, no adjustments were necessary to comply with the requirements of Section 201 of 
the No FEAR Act. 
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Equal Employment C)pportunity Data 
Posted 

Pursuant to the No Fear Act: 

Department of the Interior 
For 4th Quarter 2010 for period ending September 30, 2010 

**Mixed Cases are lncluded in this report.** 

I Comparative Data 

Complaint Activity I Previous Fiscal Year Data 

j20os [2006 [2001 
2010Thru09-30 

2008 2009 

·I Number of Complaints Filed I 323 1 353 1 262 289 283 *293 

I Number of Complainants I 283 I 318 · 1 258 l 274 I 270 I 290 

I Repeat Filers I 31 I 26 I 13 I 13 I 5 I 3 

Comparative Data 
Complaints by Basis 

I Previous l~iscal Year Data 

Note: Complaints can be filed ' 2010Thru09-
alleging multiple bases.The sum 

2005 2006 2007 2008 2009 30 
of the bases may not equal total 
complaints filed. 

I Race I 94 I 132 I 82 I I 06 I 98 I 87 

I Color I 42 I 45 I 36 33 23 23 

I Religion I IO I 19 I JO 14 19 I I 

I Reprisal I 150 I 189 I 138 144 142 127 

I Sex I 133 I 132 I 104 106 109 122 

I National Origin I 62 I 58 ! 47 37 38 41 

*Data verification pending 

Appendix 1 



Duty Hours 8 10 12 8 6 5 

Evaluation Appraisal 19 29 25 43 36 32 

Examinationrrest 0 l 0 2 

Harassment 

Medical Examination 1 0 0 



Pay (Including Overtime) 12 6 5 10 6 4 

Promotion/Non-Selection 55 84 46 49 61 38 

Reassignment 

Reinstatement 0 0 1 1 1 I 
I 

Retirement 8 3 2 3 1 2 

Termination 28 3 1 25 17 35 31 

Terms/Conditions of 
34 26 25 23 32 35 

Employment 

Time and Attendance 14 12 18 17 20 17 

Training 12 17 9 11 15 13 

Other 28 36 31 27 20 27 

Comparative Data 

Processing Time Previous Fiscal Year Data 2010Thru09-

2005 2006 2007 2008 2009 30 

Complaints pending during fiscal year 

Average number of 
days in 163.68 203.55 219.75 255.71 155.30 I 67.21 
investigation 

Average number of 
266.56 168.89 160.95 170.21 245.38 131.49 

days in final action 

Complaint pending during fiscal year where hearing was requested 

Average number of ' 
days in 102.07 117.46 I 21.82 114.52 31 .OJ 18.94 
investigation 

Average number of 
45.92 37.54 37.12 26.07 30.07 38.40 

days in final action 



Complaint pending during fiscal year where hearing was not requested 

Average number of 
days in 223.96 275.29 300.28 339.76 249.0J 258.13 
investigation 

Average number of 
329.61 286.76 259.69 259.63 331.21 ] 86.25 

days in final action 

Comparative Data 

Complaints Dismissed by 
Previous Fiscal Year Data 

Agency 2010Thru09-

2005 2006 2007 2008 2009 30 

Total Complaints Dismissed by 
24 47 33 50 38 30 

Agency 

Average days pending prior to 
132 379 304 197 303 270 

dismissal 

Complaints Withdrawn by Complainants 

Total Complaints Withdrawn by 
15 15 25 24 19 19 

Complainants 

Comparative Data 

Total Final Agency Previous Fiscal Year Data 2010Thru09-
Actions Finding 

30 
Discrimination 2005 2006 2007 2008 2009 

# O/o # O/o # O/o # O/o # O/o # O/o 

~f~~ '"'')';~;~ ~-ii~ "·. -~ ~ - " Total Number Findings 1 3 ~tr 5 5 ...... "' 11 I'·.' I JO « 
~1 ff;t:~ ... 

I ' V'! l'. ->-~ ~ 1;;,..-.·~ - "' -· 

Without Hearing 1 .100 1 33 1 20 0 0 6 55 6 60 

With Hearing 0 0 2 67 4 80 5 100 5 45 4 40 
I 

Findings of Comparative Data 
Discrimination 
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Memorandum 

To: 

From: 

Subject: 

THE SECRETARY OF THE INTERIOR 

WASHINGTON 

SEP Q ~ 2009 

All Department of the Interior Employees 

Secretary\~<;~..-
Policy on Equal Opportunity and Zero Tolerance of Discrimination and 
Harassment 

Appendix 2 

I am dedicated to promoting diversity, equal opportunity, and a discrimination-free workplace at 
the Department of the Interior. The diversity of our workforce allows us to better serve our 
varied constituencies. 

I am also committed to the Department's long-standing policy that any type of unlawful 
discrimination or harassment will not be tolerated and must not occur. This policy affirms the 
Department's zero tolerance for discrimination and harassment on the basis ofrace, color, 
national origin, religion, sex, age (40 and over), disability, sexual orientation, or protected 
activity. All employees have a public trust to caJTy out the Department's policy on equal 
opportunity and to create a work environment that a reasonable person would not consider 
intimidating, hostile, or offensive. 

Employees who believe that they have been victims of harassment may, without fear of reprisal, 
seek immediate assistance ofa management official as well as their Office of Civil Rights or 
Office of Equal Employment Opportunity. Employees may also utilize the Department's CORE 
PLUS Program to mediate conflict in the workplace. For more information, please go to 
www.doi.gov/diversity. 

The policy on equal opportunity and zero tolerance of discrimination and harassment extends to 
programs conducted by or receiving financial assistance from the Department. All equal 
opportunity and civil rights laws will be strictly enforced, and there will be zero tolerance for any 
form of discrimination or harassment in those programs as well. 

I expect each manager and supervisor to join me in ensuring equal opportunity and zero 
tolerance of discrimination in a harassment-free workplace. I encourage managers to talk with 
their employees about this policy on a regular basis. 

http://www.doi.gov/diversity


To: 

lHE SECRE1ARY OF 1HE IN1ERJOR 

WASHINGTON 

Assistant Secretaries 
Solicitor 
Inspector General 
Bureau and Office Heads 

JAH 2 9 20\ll 

From: Secretary ~ S a_L 
Equal Employment Opportunity anJ ~ Trnining for Managers_ 
Supervisors, and Employees 

Subject: 

Equal access to employment opportunities in the workplace is critical to accomplishing our goal 
of anracting, recruiting, hiring, developing, and rernining a quality diverse workforce !hat can 
deliver results and ensure that we are achieving the Department's mission. To ensure that the 
Department is moving forward in its efforts to engage a 11 segments of the workforce_ increase 
cusiomer satisfaClion, and improve overall performance_ -we must equip nur managers and 
supervisors with the tools they need to be successful. lam requiring the following of all 
managers and supervisors: 

I) Completion of 4 hours, at a minimum, of Equal Employment Opportuni1y !raining on an 
annual basis; and 

2) Completion of 4 hours, al a minimum, of diversity training on an annual basis. 

To ensure compliance bureau/office heads, or their designees, will assess completion of1hc 
required training for !heir managers and supervisors on a semi-annual basis_ Reviews should 
take place ai 1he end of 1he second and fourth quarters of each fiscal year_ Bureaus will work 
with their DOI Learn Coordinators, Human Resources Offices, and EEO Offices 10 trnck 
completion of !he training. 

To maintain a high level of cultural competency ancl respecl for our differences in the workplace, 
I am recommending that all non-supervisory employees complete a minimum of 4 hours of EEO 
and diversity training on an annual basis_ 

The EEO training may include, but is not limited to, such topics as roles and responsibilities 
within the EEO process, prevention of sexual harass.men!, reasonable accommodations, 
accessibility, and alternative dispute resolution. Diversity training may include, but is not 
limited to, such topics as generational differences, valuing diversity, communications across 
cultures, gender biases, conflict management, and disability etiquel\e_ The EEO and diversity 
training may be completed through various media, including classroom setting, online, audio or 
video conference, satellite broadcast, and webinar. 

If you have bureau specific questions concerning EEO and diversity training, please contacl your 
servicing EEO Office_ Questions related to this pohcy may be addressed to the Depar1mental 
Office of Civil Rights at (202) 208-5693. 
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THE SECRETARY OF THE INTERIOR 

WASHlrJGTON 

AUG 'I 6 2010 

Appendix 4 

Memorandum 

To: All Employees 
\ I ,/ 

From: Secretary '\<, D A 

\ '____.<./ Y\ 
I 

Subject: Department of the Interior Inclusive Workplace Statement 

President Obama and I very much share the view that we need to build a more inclusive 
Government !hat bener reflects the diverse face of America_ 

Al the Department of the Interior, we have a tremendous opportunity to advance our mission by 
bringing differing viewpoints and experiences to the work we do on behalf of all Americans. 
This is one reason why 1 put in place one of the most diverse leadership teams in the 
Department's history. 

We serve an increasingly diverse public that relies on our ability to recruit, retain, and develop a 
workforce that relates to the people of America. We are commined to employing the best people 
to do the best job possible and recognize that achieving a diverse workforce is integral to our 
success, as is creating a supportive culture that ensures our ability to retain that workforce. 

This Inclusive Workplace Statement is a first for us. lt means establishing a Department that 
ensures no one is shut out or left behind. Our goal is to make the Department the best place to 
work in America, where all of our employees are respected, quality of work life is valued, and 
everyone achieves their potential. 

Embracing diversity is about welcoming differences oftbougbt, background, education. marital 
status, experience, socio-economic status. occupation, language, and geographic location. lt is 
about: 

• Being an integral part of the Department regardless of the position you hold or where you 
work. 

• Embracing all voices and perspectives, talents, roles, and viewpoints to build a stronger 
and healthier organization, improve our decisions, and enhance our ability to meet the 
needs of the public. 

* Promoting creativity, innovation, and results_ 

Supervisors and managers are expected to be role models that exhibit behaviors of inclusion, 
acceptance, and accountabilit)'. All employees are expected to adhere to our guiding principles 
of integrity, fairness, trust, ethical and legal behavior, and zero tolerance for discrinrination. 

Please join me in making the Department the best place to work in America. 



Memorandum 

To: 

From: 

Subject: 

THE SECRETARY OF THE INTERIOR 

WASHINGTON 

AUG 1 6 2010 

Assistant Secretaries 
Bureau Directors 

/ c-, n 
Secretary\~ ~~-
Inclusive Workplace Strategy 

The Department of the Interior protects America's natural resources and heritage, honors our 
cultures and tribal communities. and supplies the energy to power our future. Our mission is as 
simple as it is profound. Our land and community-based programs touch the lives of most 
Americans, including I. 7 million American Indians aod Alaska Natives. 

We are the Department of all America. We represent the people of this country from Yosemite 
National Park and the Arctic National Wildlife Refuge to Canyons of the Ancients National 
Monument, Samoa and Guam, and the Virgin Islands. And as the Department of America, our 
ranks should reflect the face of the American public we serve. 

I am issuing the enclosed Inclusive Workplace Statement because I am convinced that we have 
the necessary talent and leadership capability to makt: Interior an employer that engages people's 
differences as resources for creating higher performance and greater success. We have the 
potential to be the most attractive Federal agency to work for-an agency in which people strive 
to improve their ideas, work products. and decisions by seeking out different points of view, 
perspectives. and ideas. We have as much to learn frnm one another as we do from lhe natural 
world we manage. And now, we have an incredible opportunity to position the Interior 10 recruit 
and position ourselves to ensure the long-term success of all of our missions. 

My executive management team has developed a number of inno\'ative ideas for creating a more 
diverse and inclusive workplace, appointed an exceptional and motivated Chief Diversity 
Officer, and developed a strategic ou1line for implementing diversity and inclusion at Interior. 1 
have shared the plan with you and now I am counting on your leadership to bring it to 
sustainable fruition. I have asked the Assistant Secretary for Policy, Management and Budget, 
Rhea Suh. lo provide the guidance and assistance necessary to support bureaus and offices in 
developing action plans that will promote implementation of this important work. 

Because of the decentralized structlll'.e of Interior, a c'entralized plan alone will not be enough. 
The idea is to allow for freedom and creativity in stra.tegy and execution of diversity and 
inclusion priorities. I am asking each bureau and region to work with employees to discuss a 
vision and priorities, place accountability with the right people, and develop strategies that match 
the culturnl and social context in which change efforts must occur. 
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I call on each of you to articulate your organization's comrnilment to diversity, full panicipation, 
and inclusion. As a starting point, you can showcase your existing diversity of talent by pointing 
to the examples that I know exist in every bureau and in every region of the country. I would 
remind your employees-via your intranet, your newiktter, and in your meetings and 
speeches-how a diverse team enables your organization's success. If you communicate the 
diversity and inclusion vision consistently, in word and deed, your employees will hear and see 
your commitment. 

With a focus on long-term organizational success, I e.:pect each of you to maximize your efforts 
to recruit, hire, and keep America's best talent in Interior, whatever differences of thought, 
backi,'Tound, education, marital status, experience, socio-economic status, occupation, language, 
and geographic location or other differences that makt: up our workforce. Let us get started with 
the b11Siness of making the Department of America tht: best place to work in the Federal 
Government. 



Memorandum 

To: 

From: 

Subject: 

United States Department of rhe Interior 
OHJCE OF THE SECRETARY 

\X'asfijngron, DC 20240 

AUG 16 2010 

Solicitor 

Inclusive Workplace Plan 

lnclusivity is a key tenet and goal of Secretary Salazar's leadership and vision for the 
Department of the JnterioL The Secretary has issued the enclosed Jnclusive Workplace Strategy 
to communicate bis goals and expectations forthe DOI workforce. We mnst now create and 
adopt a comprehensive-bureau by bureau-strategy to begin to institutionalize the Secretary's 
inclusivity and diversity objectives mid vision---!;o make the Department of America reflect 
the face of America. 

Ry way of this memorandum, lam soliciting your commitment to the ideas and practices 
conveyed in the Secretary's Inclusive Workplace Strategy. The standards for success associated 
with this initiative incorporate an understanding that DOJ cannot meet its goals and mandates 
prescribed by the mission without recruiting, hiring, and retaining the best people our Nation 
have to offer from every background and community. 

DO I's mission and programs invite participation from a wide and diverse range of partners. Just 
as inclusivity is a~ asset that we leverage in our programs, it is an asset we need to leverage in 
our workforce. it is imperative that we take proactive measures to make certain that the entire 
workforce is aware of, understands, and supporL• :inclusion and diversity. 

001 leadership must set the example for others to follow, and achieving a diverse and 
multicultural workforce requires the commitment of everyone. Senior executives, mid-level 
managers, first-line supervisors, and employees have a critical role to play in supporting a culture 
that fosters inclusion, full participation, and is perceived as fair. As you read the enclosed 
Departmental Inclusive Workplace Strategy, l challenge you to look for opportunities that allow 
everyone to contribute to the removal of barriers to access and advancement, and to the creation 
of an environment where all employees realize their full potential as they work together to carry
out DOJ's critical mission. 

The Secretarv has asked that ea'ch bureau develop its own inclusion and diversity 
implementation plan and submit the plan to the Office of the Seer eta a not later than 
September 30, 2010. Our new Chief Diversity Officer-John Burden-- will be contacting 
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bureau human capital officers to schedule meetings and provide additional information and 
resources that will assist in developing inclusion and diversity imµlementation plans. These 
critical preparation sessions require more than just human capital community participation. It is 
essential that all the right people and offices are involved in planning meetings, including senior 
leadership and other key personnel, as they are ultimately resJXJnsible for ensuring success. The 
plans should be tailored to the missions, culture, and structure of your individual organizations. 
Given the broad array of bureaus within DOI, it is clear there is not a one-size-fits-all strategy. 
In addition, the strategy should be focused on much more than simply numbers. While it is 
important to have measurable metrics and benchmarks, inclusion and diversity success should be 
measured, and rewarded, based on qualitative factors---including key behavioral changes that 
can create cultural shifts. Your inclusivity plan has to be part of your bureau's overall strategic 
vision--with its goals nested within the larger mission and programs of the organization. It 
cannot be successful if it is managed as simply an "EEO" initiative or stand-alone process. The 
integration of the strategies into the existing work and structure of the organization is critical to 
your success. 

Too often inclusivity and diversity efforts fail because the organizational leadership is not 
committed to the process. Leaders will publicly say they supJXlr1 inclusivity and diversity but 
may not back this up in terms of daily actions or on-going efforts. The reality is that continuous 
and active steps are required to infuse inclusion and diversity beliefs into the organic structure of 
an organization_ Additionally, DOI must transition inclusivity from an EEO compliance 
program to an operational and talent optimization imperative. 

We are at once facing an enormous challenge and new extraordinary opportunities. When we 
contemplate inclusion and diversity in the 21" Cenniry, we should be talking about using 
multiple cultural backgrounds as competitive tools. We need to recognize that differences of 
thought, background, education, marital status, experience, socio-economic status, occupation, 
language, and geographic location, in addition to other differences, contribute to employees' 
viewpoints. These varied perspectives are a key to creative thinking, problem solving, and 
decision-making. We must start seeing inclusivity as an advantage. To become a high 
performance employer of choice, DOI must unders·tand and use the skills, traditions, and 
backgrounds ofa diverse workforce. If you have ;my questions or concerns, please contact Mr. 
John Burden on 202-208-3173 or at john burden@ios.doi.gov. 

Enclosures 
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Office of the Assistant Attorney General 

The Honorable Jacqueline Berrien 
Chair 
Equal Employment Opportunity Commission 
131 M Street, N.E. 
Washington, D.C. 20507 

Dear Madam Chair: 

U.S. Department of Justice 

Office of Legislative Affairs 

Washington, D. C. 20530 

APR 2 6 2011 

On behalf of the Department of Justice, we are submitting the Fiscal Year 2010 Annual 
Report pursuant to the requirements of Section 203(a) of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 ("No FEAR Act"), Public Law 107-174. In 
accordance with Section 203(b) of the No FEAR Act, this report includes data from fiscal years 
2005 through 2010. 

Enclosure 

I .. 
< .• (.. 

,U -. 

Sincerely, 

Ronald Weich 
Assistant Attorney General 



Introduction: 

DEPARTMENT OF JUSTICE 
Annual No FEAR Act Report 
Fiscal Years 2005 through 2010 

This is the United States Department of Justice's (DOJ) Fiscal Year 20 I 0 Annual Report 
pursuant to the Notification and Federal Employee Antidiscrimination and Retaliation Act of 
2002 (No FEAR Act), Public Law 107-174, Title II, Section 203(a). The No FEAR Act requires 
Federal agencies to file reports annually with the Speaker of the House of Representatives, the 
President Pro Tempore of the Senate, the Committee on Governmental Affairs of the Senate, the 
Committee on Government Reform of the House of Representatives, each committee of 
Congress with jurisdiction relating to DOJ, the Equal Employment Opportunity Commission, the 
Office of Personnel Management and the Attorney General. In accordance with Section 203(b) 
of the No FEAR Act, this report includes data from fiscal years 2005 through 2010. 

FY 2010 Report: The required information concerning the DOJ and the relevant language and 
reference numbers from Title II, section 203(a) are set forth below. 

(1) Number of cases arising under each of the respective provisions of the law in which 
discrimination on the part of the agency was alleged; and 

(2) The status or disposition of such cases: 

For items (I) and (2), see charts attached as pages A-8 containing the DOJ case 
information. 

(3) The amount of money required to be reimbursed under section 201: 

In FY 2005, the DOJ reimbursed the Treasury Department $2,526,198.09; in FY 2006, 
the DOJ reimbursed the Treasury Department $880,526.76; in FY 2007, the DOJ 
reimbursed the Treasury Department $2,058,316.42; in FY 2008, the DOJ reimbursed the 
Treasury Department $5,284,782.43; in FY 2009, the DOJ reimbursed the Treasury 
Department $4,608,380.67; and in FY 2010 the DOJ reimbursed the Treasury Department 
$2,886,002. 75. 

(4) The number of employees disciplined for discrimination, retaliation, harassment, or any 
other infraction of any provision oflaw referred to in paragraph (1): 

FY 2005 - 73 
FY 2006- 66 
FY2007- 69 
FY 2008- 69 
FY 2009 - 85 
FY 2010 - 54 



(5) The final year-end data posted under section 301 (c)(l)(B): 

See charts attached at pages C-J and see www.doj.i;oy. 

(6) A detailed description of: (A) the policy implemented by the DOJ relating to 
appropriate disciplinary actions against a Federal employee who - (i) discriminated against 
any individual in violation of any of the laws cited under section 201(a)(l) or (2); or (ii) 
committed another prohibited personnel practice that was revealed in the investigation of a 
complaint alleging a violation of any of the laws cited under section 20l(a)(l) or (2): 

The DOJ does not have a separate policy for disciplining any DOJ employee found to have 
committed practices referenced in 6(A)(i) or 6(A)(ii). However, DOJ's existing disciplinary 
policies could be used to discipline such employees. 

Under current policy, the DOJ may take progressive discipline to correct unsatisfactory conduct 
or other work-related problems. Progressive discipline is the application of graduated actions in 
disciplinary cases. It can include, where appropriate, oral counseling sessions, written warnings, 
and suspensions of 14 calendar days or less. An adverse action may also be taken against an 
employee in the form of discharge, removal, or suspension without pay for a period of more than 
14 calendar days, or a reduction in grade or pay. 

(6)(B) With respect to each of such laws, the number of employees who were disciplined in 
accordance with such policy and the specific nature of the disciplinary action taken: 

FY 2005 - 73: 1 removal, 1 reassignment, 4 demotions, 23 letters of reprimand, 39 
suspensions under 14 days, 4 suspensions over 14 days, and 1 letter of instruction. 
FY 2006 - 66: 2 removals, 2 demotions, 25 suspensions under 14 days, 7 suspensions 
over 14 days, 18 letters of reprimand, 10 cases where discipline has been recommended 
but has not yet been imposed, 1 case where discipline was recommended but was not 
imposed, and 1 demotion combined with a 45 day suspension. 
FY 2007 - 69: 1 removal, 27 suspensions under 14 days, 6 suspensions over 14 days, 12 
letters of reprimand, 22 cases where discipline was recommended but has not yet been 
imposed, and 1 retirement in lieu of a proposed dismissal. 
FY 2008 - 69: 2 removals, 26 suspensions under 14 days, 3 suspensions over 14 days, 21 
letters of reprimand, 4 demotions, 1 verbal reprimand, and 12 cases where discipline was 
recommended but has not yet been imposed. 
FY 2009 - 85: 2 removals, 2 demotions, 28 suspensions under 14 days, 9 suspensions 
over 14 days, 1 verbal reprimand, 1 non-disciplinary counseling, 40 letters of reprimand, 
and 2 cases where discipline was recommended but has not yet been imposed. 
FY 2010- 54: 1demotion,15 letters of reprimand, 1 memo of caution, 24 suspensions 
under 14 days, 1 suspension over 14 days, 1 demotion combined with a 60 day 
suspension, 1 demotion combined with a 50 day suspension, 2 demotions combined with 
45 day suspensions, 2 resignations in lieu of proposed dismissals, 1 retirement in lieu of a 
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proposed dismissal, and 5 cases where discipline was recommended but has not yet been 
imposed. 

(7) Analysis of the information described under paragraphs (1) through (6) (in conjunction 
with data provided to the Equal Employment Opportunity Commission in compliance with 
part 1614 of title 29 of the Code of Federal Regulations) including - -

(A) an examination of trends; 

An analysis of the trends at DOJ during the six year period covered in this report (2005-
2010) reveals that the rate of complaints filed over a five year period has not increased. 
The agency employs a workforce of over 114,800 people and the rate of complaints in 
FY 2010 is only 0.59 percent. 

Throughout the six year period covered by this report, the number of complaints filed 
ranged from 680 in 2005 to 678 in 20 IO; but in each fiscal year, the rate of complaints for 
the agency has been less than one percent of the total workforce. Each year a number of 
individuals filed more than one complaint in a year; therefore, the number of 
complainants is less than the number of complaints. 

From FY 2005 through FY 2010, 3,614 complaints against the DOJ were closed without 
any findings of employment discrimination. Of the complaints closed, 24 percent were 
dismissed (either by the DOJ or by the EEOC), 17 percent were settled, 11 percent were 
withdrawn and over 48 percent resulted in a finding of no discrimination (either by the 
DOJ or by the EEOC). 

(B) causal analysis; 

The small number of complaints filed can be attributed, in part, to increased training of 
employees and managers concerning effective dispute resolution methods and the 
increased use of Alternate Dispute Resolution Programs ("ADR"). An analysis of the 
information related to complaint processing shows that the average processing times for 
investigations completed by the DOJ has remained stable. For example, the average 
number of days required to complete an investigation ranged from a high of 287 in 
FY 2008 to 218 in the current fiscal year, FY 2010. This consistency is due to the use of 
effective and efficient investigative techniques, including the limited use of contract 
investigators closely supervised by DOJ EEO personnel. 

(C) practical knowledge gained through experience; 

The DOJ has seen that increased use of ADR and providing training to all employees 
focused on effective conflict resolution has successfully lowered the number of formal 
allegations of discrimination. 
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The DOJ will continue to examine trends in the areas of discrimination allegations, 
particularly in the area of retaliation, in order to reduce complaint filings and promote a 
work environment free of prohibited discrimination. 

(D) any actions planned or taken to improve complaint or civil rights programs of 
the agency; 

The DOJ is conducting a training module that provides an overview of the EEO 
administrative process, the No FEAR Act, and applicable Civil Rights laws. The 
No FEAR Act training for DOJ employees is ongoing; every current employee of the DOJ 
has received this training in FY 20 I 0 and all future DOJ employees will receive the 
training in the time mandated by the Act. 

(8) Any adjustment to comply with the requirements under section 201: 

There has been no adjustment to the DOJ's budget to comply with the requirements under 
section 20 I. 
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Law 

Number of Cases Arising Under 5 FY2005 
U.S.C. Section 2302 (b} (1) 

680 

U.S. Department of Justice 
No FEAR Act Report 
1sca ear epo F" 1 Y 2010 R rt 

Prior Fiscal Years 

FY2006 FY2007 

676 630 

Current Year 

FY 2008 FY2009 FY2010 

687 722 678 

Discriminate against an employee or applicant based on race, color, religion, sex, national origin, age, handicapping condition, 
marital status, or political affiliation. 

Number of Cases Arising Under 5 FY2005 FY2006 FY2007 FY2008 FY2009 FY 2010 
U.S.C. Section 2302 (b) (8) 

0 0 0 0 0 0 

Reprisal for whistle blowing - i.e., take, fail to take, or threaten to take or fail to take a personnel action with respect to any employee 
or applicant because of any disclosure of information by the employee or applicant that he or she reasonably believes evidences a 
violation of a law, rule or regulation; gross mismanagement; gross waste of funds; an abuse of authority; or a substantial and specific 
danger to public health or safety (if such disclosure is not barred by law and such information is not specifically required by 
Executive Order to be kept secret in the interest of national defense or the conduct of foreign affairs - if so restricted by law or 
Executive Order, the disclosure is only protected if made to the Special Counsel, the Inspector General, or comparable agency 
official). 

Number of Cases Arising Under 5 FY2005 FY2006 FY2007 FY 2008 FY2009 FY 2010 
U.S.C. Section 2302 (b) (9) 

291 337 291 349 357 359 

Reprisal for exercising rights related to 2302(b )(1) or (b )(8) as applied to discriminatory conduct; take, fail to take or threaten to take 
or fail to take a personnel action against an employee or applicant for exercising an appeal, complaint, or grievance right, testifying 
for or assisting another in exercising such a right; cooperating with or disclosing information to the Special Counsel or to an 
Inspector General; or refusing to obey an order that would require the individual to violate a law; of such section as applied to 
discriminatory conduct described in paragraphs ( 1) and (8), of such section. 
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Current 
Prior Fiscal Years Year 

Open Complaints Status Year End FY2005 FY2006 FY 2007 FY 2008 FY2009 FY2010 

Pending at end Year (9/30) 609 708 939 1109 :499 1568 

Investigation 195 363 569 470 483 363 

EEOC Hearing 217 190 242 311 483 597 

Agency FAD 152 153 109 300 474 542 

Appeal pending at EEOC 96 86 48 77 130 69 

Complaint Disposition During Year FY 2005 FY2006 FY2007 FY 2008 FY2009 FY2010 

Dismissed During Year 212 129 69 157 146 146 

Settled During Year 144 72 88 83 122 109 

Withdrawn During Year 39 58 64 86 73 89 

Decided on Merits During Year: No 515 321 252 187 169 284 
Discrimination 

Decided on Merits During Year: Discrimination 14 20 17 18 8 10 
Found 
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Number of EEO Complaints Processed by DOJ 

Fiscal Years 

FY 2005 FY2006 FY 2007 FY 2008 FY2009 FY 2010 

I. Formal Complaints Pending During 
Period 

A. Total Formal Complaints Pending 1524 1288 1345 1625 2078 2188 

I. Complaints filed in a prior period 844 612 715 938 1356 1510 

2. Complaints filed during period 680 676 630 687 722 678 

II. Number of Individuals who filed 
EEO Complaints ("NIA" means data is 
not available for period) 

A. Individuals who filed at least one 668 647 612 650 70C 666 
complaint during Fiscal Year 

B. Individuals who filed two or more 24 22 21 25 14 10 
complaints during Fiscal Year 

III. Administrative EEO Complaints 
pending at end of period 

A. Investigation of Complaint 195 363 569 470 483 363 

B. Administrative Hearing at EEOC 217 190 242 311 483 597 

C. Final Agency Decision to be Issued 152 153 109 300 474 542 

D. Appeals Pending at EEOC 96 86 48 77 130 69 
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EEO Bases Alleged in EEO Complaints Filed at DOJ 

Fiscal Years 

FY 2005 FY2006 FY 2007 FY 2008 FY 2009 FY2010 

Civil Rights Act (Title v1n Bases 

Race - American Indian/ Alaskan Native 8 6 5 7 8 2 

Race - Asian/Pacific Islander 5 24 7 11 8 13 

Race-Black 174 200 102 103 101 112 

Race- White 52 69 60 83 90 60 

Color . 1 6 22 16 25 31 

Religion 28 24 28 25 37 31 

Sex - female 179 174 177 190 196 210 

Sex - male 84 89 73 85 68 91 

National Origin - Hispanic 88 54 29 29 28 41 

National Origin - Other (non-Hispanic) 40 44 29 31 44 47 

Equal Pay Act - All Complaints 0 0 1 1 4 0 

Filed by females 0 0 1 1 3 0 

Filed by males 0 0 0 0 1 0 
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Age Discrimination in Employment Act 

Age ( 40 or more) 161 237 154 163 184 168 

Rehabilitation Act - All Complaints 177 167 141 161 143 170 

Mental Disability Complaints 48 57 26 37 44 39 

Physical Disability Complaints 129 110 115 124 99 131 

EEO Reprisal - All Acts 291 337 291 349 357 359 

E 



Issues Raised in EEO Complaints Filed at DOJ 

Fiscal Years 
Issues 

FY 2005 FY2006 FY2007 FY2008 FY2009 FY2010 

Appointment/Hire 24 22 17 23 33 29 

Assignment of Duties 98 117 88 104 85 62 

Awards 15 18 18 21 23 14 

Conversion to Full-Time 0 2 I 0 0 0 

Disciplinary Actions (Total) 70 81 63 61 57 54 

a. Demotion 2 9 8 5 6 5 

b. Reprimand 16 14 l3 23 18 17 

c. Suspension 28 39 32 23 23 19 

d. Removal 23 19 9 10 10 13 

e. Other Discipline l 0 l 0 0 0 

Duty Hours 27 31 27 27 30 25 

Evaluation/ Appraisal 80 87 91 107 100 105 

Examination/Test 3 0 3 3 3 5 

Harassment - Non-Sexual 138 141 13 l 206 264 239 
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Harassment - Sexual 53 24 39 47 47 46 

Medical Examination 29 17 13 9 11 7 

Pay (including overtime) 64 36 27 14 24 24 

Promotion or Non-selection 136 167 136 142 154 148 

Reassignment Denied 5 14 10 15 17 11 

Reassignment Directed 19 104 52 36 56 31 

Reasonable Accommodation 40 92 23 40 31 38 

Reinstatement 4 6 2 9 I 2 

Retirement 4 7 10 8 4 8 

Termination 38 27 41 34 33 45 

Terms & Conditions of Employment 107 94 71 87 134 135 

Time & Attendance 42 70 61 63 55 61 

Training 37 21 26 28 31 31 

Other 20 22 56 29 24 26 
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Number EEO Complaints Processed or Pending and Average Days Pending at DOJ 

Prior Fiscal Years Current Year 

FY 2005 FY 2006 FY 2007 FY 2008 FY2009 FY2010 

Processing Average Average Average Average Average Number Average 
Categories Number Days Number Days Number Days Number Days Number Days Days 

la. Investigations 606 233 688 221 872 215 1115 231 1080 218 995 213 
- Total: 

A. Completed 411 262 325 261 303 267 645 287 597 252 632 218 
during period 

B. Open at end of 195 171 363 186 569 188 470 153 483 175 363 203 
period 

lb. Completed 120 373 144 376 94 391 236 423 263 376 206 322 
Investigations 
Exceeding Time 
Limit: 
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Number EEO Complaints Processed or Pending and Average Days Pending at DOJ continued 

Prior Fiscal Years Current Year 

FY2005 FY 2006 FY 2007 FY 2008 FY 2009 FY2010 

Processing Average Average Average Average Average Average 
Categories Number Days Number Days Number Days Number Days Number days Number Days 

2. Final 369 543 343 588 351 510 611 652 957 637 1139 661 
Agency Action 
Pending-
Total: 

A. No Hearing 152 404 153 470 109 376 300 529 474 592 542 642 
Requested 
(pending 
decision by 
DOJ) 

B. Hearing 217 640 190 684 242 570 311 770 483 681 597 678 
Requested 
(pending at 
EEOC) 
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Complaint Outcomes and Average Days to Reach Outcome at DOJ 

Prior Fiscal Years Current Year 

FY200S FY2006 FY2007 FY2008 FY2009 FY2010 

Decisions Average Average Average Average Average 
Number Days Number Days Number Days Number Days Number Average Number Days 

1. All Procedural 212 93 129 207 69 337 157 267 146 187 146 202 
Dismissals 

A. Dismissals by 201 66 125 169 58 302 142 271 135 149 137 167 
DOJ 

B. Dismissals by 11 579 4 1385 11 523 15 232 11 657 9 739 
EEOC 

2. Finding of 14 355 20 1256 17 763 18 1164 8 885 10 954 
Discrimination 
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SECRETARY OF LABOR 
WASHINGTON, D.C. 

MAR 3 1 2011 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Chair Berrien: 

Pursuant to Title II, Section 203, of the Notification and Federal Employee Antidiscrirnination 
and Retaliation Act (No FEAR Act), enclosed is the Department of Labor's annual report for 
Fiscal Year 2010. The Report summarizes data and analyses of complaints filed for the past five 
fiscal years and how the Department is fulfilling the requirements of the No FEAR Act. 

If you have any questions, please have your staff contact Ramon Suris-Fernandez, Director, Civil 
Rights Center, at (202) 693-6500. 

Sincerely, 

~,;(~ 
HILDA L. SOLIS 
Secretary of Labor 
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A. Introduction 

This Report is prepared pursuant to the requirements of Title II, Section 203, of the Notification 
and Federal Employee Antidiscrimination and Retaliation Act of2002 ("No FEAR Act" or "the 
Act"). Section 203 of the Act requires, not later than 180 days after the end of each fiscal year, 
the submission of a Report to the Speaker of the U.S. House of Representatives; the President 
Pro Tempore of the Senate; the U.S. Senate Committee on Homeland Security and 
Governmental Affairs; the U.S. House of Representatives Committee on Oversight and 
Government Reform; the U.S. Senate Committee on Health, Education, Labor, and Pensions; the 
U.S. House of Representatives Committee on Education and the Workforce; the U.S. Attorney 
General; the Chair of the U.S. Equal Employment Opportunity Commission; and the Director of 
the U.S. Office of Personnel Management. 

The Act holds Federal agencies accountable for violations of antidiscrimination and 
whistleblower protection laws. This Report conveys information regarding complaints filed in 
the administrative process and in U.S. District Court over the past five fiscal years (FY), 
including their disposition, as well as the amount ofreimbursements that have been made to the 
Judgment Fund in FY 2010. 

The Department of Labor ("DOL'' or "Department") is committed to fostering a workplace that 
offers equal opportunity and fairness to employees and applicants for DO L employment. As an 
executive department whose decisions affect all American workers, the Department aims to 
maintain a workplace free from discrimination where employees can be productive and realize 
their fullest work potential. 

B. Administrative Complaints Filed (FY 2006 - 2010) 

A Federal employee or applicant for Federal employment who believes that he or she has been 
discriminated against by a Federal agency on a basis prohibited by Title VII of the Civil Rights 
Act of 1964, the Age Discrimination in Employment Act of 1967, the Rehabilitation Act of 
1973, or the Equal Pay Act of 1963, and who wishes to file an administrative complaint of 
discrimination, must first consult an Equal Employment Opportunity (EEO) counselor of the 
agency involved and seek to informally resolve the dispute. If informal resolution of the dispute 
is not possible, the individual is given notice of his or her right to file an administrative 
complaint of discrimination within timeframes established by regulations (see Title 29 C.F.R. 
1614). 

Number of Cases Where Discrimination was Alleged 

Table 1 below shows the number of individuals who filed one or more administrative 
complaints of discrimination in each Fiscal Year 2006 through 2010. Over the past five 
years, employment at the Department of Labor ranged between 15,000 and 17,000 
employees, and the rate of administrative complaints of discrimination filed has been less 
than one percent of total employment in each fiscal year. 
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At the end of FY 2010, DOL' s workforce consisted of 16,691 full-time and part-time 
permanent employees nationwide, and there were 129 administrative complaints filed. 
Thus, in FY 2010, the administrative complaint filing rate was 0.77 percent of DO L' s 
employment. This represents a 3 7 percent increase in the number of complaints filed and 
a 0.18 point increase in the rate of filing, when compared to the FY 2009 number and 
rate, 94 and 0.59 percent, respectively. 

Category 

Number of 
Complaints Filed 

Number of Multiple 
File~ 

4 3 14 

Frequency of Allegations of Discrimination by Statute 

9 4 

Individuals may file complaints of discrimination - either in the administrative process or 
in Federal court - pursuant to the following laws: 

• Title VII of the Civil Rights Act of 1964, which prohibits discrimination on the 
bases of race, color, religion, national origin, and sex 

• The Equal Pay Act of 1963, which prohibits sex-based wage discrimination 
• The Age Discrimination in Employment Act of 1967, which prohibits 

discrimination on the basis of age 
• The Rehabilitation Act of 1973 (Section 501), which prohibits discrimination on 

the basis of disability 
• The Genetic Information Nondiscrimination Act of 2008, which prohibits 

discrimination on the basis of genetic information 
• The Whistleblower Protection Act, 5 U.S.C. § 1213 (administrative process only) 

Retaliation is also prohibited by each of the above statutes. In addition, employees and 
applicants for DOL employment may file administrative complaints of discrimination on 
the bases of sexual orientation and status as a parent, pursuant to Executive Orders 13087 
and 13152, respectively. There is no right to appeal an agency decision on these bases to 
the U.S. Equal Employment Opportunity Commission (EEOC) or to file a claim in 
Federal court. 
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Historically, data collected by DOL shows that most administrative complaints of 
discrimination are filed on multiple bases and under more than one statute. As a result, 
the numbers shown in Table 2 below will be greater than those shown in Table 1. 

Category 

Title VII of the Civil 
Rights Act of 1964 

Rehabilitation Act of 
1973 (Section 501) 

Equal Pay Act 

Genetic Information 
Nondiscrimination 
Act (GINA) of 2008 

31 

3 

0 0 0 0 
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Frequency of Allegations of Discrimination by Statute and Disposition of those 
Allegations 

Timely and equitable resolution of administrative complaints of discrimination is in the 
public interest and can contribute significantly to efficient and effective Federal service. 
Table 3 shows the status and disposition of administrative complaints of discrimination 
filed by statute each year. 

Fiscal Years 

STATUTE 
2010 2009 2008 2007 2006 

Open Allegations 

Closed Allegations 

Open AUegations 

Closed Allegations 
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Open Allegations 0 0 

Closed Allegations 0 0 

*Open Allegations include all allegations under review or being investigated in the 
year listed. 
**Closed Allegations include all allegations resolved and closed through 
administrative processing in the year listed. 
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C. Cases Filed in U.S. Federal Courts by Statute and their Disposition 

Table 4 below captures the number of cases filed in Federal courts by statute and the disposition 
of those cases. 

FISCAL YEARS 

STATUTES 2010 2009 2008 2007 2006 

Pending Cases 

Decision Issued 

Cases Settled 

Pending Cases 

Decision Issued 

Cases Settled 

Pending Cases 

Deeision Issued 

Cases Settled 

Pe~ding Cases 0 0 0 0 

Decision Issued 0 0 0 4 

Cases Settled 0 0 0 0 

1 Includes both U.S. District Courts and Courts of Appeals 
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FISCAL YEARS 

STATUTES 2010 2009 2008 2007 2006 

Pending Cases 

Decisions Issued 

Cases Settled 

Pending Cases 

Decisions Issued 

Cases Settled 

D. Employees Disciplined for Conduct Inconsistent with Federal Antidiscrimination or 
Whistleblower Laws in FY 2010 

The Department is committed to establishing and maintaining a workplace that promotes 
productivity and professionalism, and fos~ers the dignity of all of its workers. To that end, the 
Department employs a number of administrative procedures to remedy conditions resulting from 
the prohibited acts of its employees, including appropriate disciplinary actions. 

In furtherance of its commitment to and iii compliance with the No FEAR Act and implementing 
regulations at 5 C.F.R. § 724.404, the Department has adopted and will follow the Guidelines 
articulated in the Office of Persomiel Management's Disciplinary Best Practices and Advisory 
Guidelines under the No FEAR Act Report, released on September 30, 2008. The Department' s 
Policy was issued on September 21, 2010, and was incorporated into the Department of Labor's 
Manual Series on Equal Employment Opportunity. 

The Department' s disciplinary policy incorporates the Guidelines to ensure that appropriate 
disciplinary action - defined as any one or a combination of the following actions: reprimand, 
suspension without pay, reduction in grade or pay, or removal - is taken for conduct inconsistent 
with antidiscrirnination and whistleblower protection laws. The Department' s policy: 
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• Was established with input from Human Resources, the Civil RigJlts Center (CRC) 
(which handles Equal Employment Opportunity matters for the Department), the 
Office of Inspector General, and the Office of the Solicitor; 

• Provides written guidance to managers and supervisors regarding appropriate 
disciplinary action; 

• Reinforces the standard practice at the Department that managers and supervisors 
consult with Employee Relations and the Office of the Solicitor in determining 
appropriate disciplinary action in compliance with the No FEAR Act; 

• Provides Employee Relations staff with adequate tr~ining and the authority to elevate 
issues to senior level management staff for action when deemed appropriate; 

• Serves to maintain effective working relationships between the CRC, Human 
Resources (including Employee Relations), and the Office of the Solicitor to achieve 
the goals of the No FEAR Act; and 

• Addresses the use of alternative discipline where appropriate. 

In the Department, disciplinary action is determined on a case-by-case basis, depending on the 
specific facts or circumstances. Table 5 below shows that, in FY 2010, the Department 
disciplined six employees as a result of conduct inconsistent with Federal antidiscrimination or 
whistleblower laws. Of these six (6) employees, one (1) was reprimanded; two (2) received ten
day suspensions; two (2) received forty-five day suspensions; and one (1) removal was 
effectuated. None.ofthese instances of discipline concerned cases that were filed in Federal 
court. 
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E. Amount of Money Reimbursed in FY 2010 

In accordance with Section 201 of the No FEAR Act, an agency is required to reimburse the 
Judgment Fund for payments stemming from alleged violations of Federal discrimination laws, 
Federal whistleblower protection laws, and/or retaliation Claims arising from the assertion of 
rights under these laws. 

The obligation to reimburse the Judgment Fund began on October 1, 2003. Table 6 illustrates 
the amount of money that has been reimbursed to the Judgment Fund in FY 2010 and a separate 
dollar amount where reimbursement was made for attorney' s fees when those sums were 
identified separately from other sums paid to resolve the case. 

Amount Reimbursed to Judgment Fund (other than Attorney Fees) $170,000 

Amount Reimbursed to .Judgment Fund that were Attorney Fees2 $65,000 

F. Data Analysis 

A review of the number of administrative complaints of discrimination, by statute, over a five
year period does not indicate any specific patterns of discrimination. In each of the past five 
years, the rate of administrative complaints filed was less than one percent of the total number of 
employees within the Department. 

The data in Table 1 shows an increase - 37 percent - in the number of administrative complaints 
filed between FY 2009 and FY 2010. An increase was expected given the increase in the 
number of employees in FY 2010. 

At the beginning of her tenure and annually thereafter, the Secretary of Labor issued robust 
policy statements on Equal Employment Opportunity (EEO) and Harassing Conduct. These 
Policy Statements mandated zero tolerance of discrimination, discriminatory harassment, and 
retaliation at the Department of Labor, and articulated heightened accountability, including EEO- · 
related performance elements for managers and supervisors and disciplinary action for prohibited 
activities. Additionally, the Department implemented a concentrated effort to train DOL 
managers and employees on EEO rights and responsibilities. Further, during FY 2010, the 
Department stressed the benefits of Alternative Dispute Resolution (ADR) to resolve complaints 
informally, at an early stage. 

2 Where such fees have been separately designated. 
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The data in Table 2 identifies the frequency of allegations filed among the relevant statutes 
within the administrative complaint process. In comparison with past years, the number of 
administrative complaints of discrimination filed in FY 2010 does not show any discernable 
tendencies toward any specific prohibited basis. 

• The frequency of allegations filed pursuant to Title VII in FY 2010 increased by 59 
percent from FY 2009. 

• The frequency of allegations filed pursuant to the Age Discrimination in Employment 
Act in FY 2010 increased by 41 percent from FY 2009. 

• The frequency of allegations filed pursuant to the Rehabilitation Act in FY 2010 
increased by 24 percent from FY 2009. 

As in past years, the percentage of allegations filed pursuant to Title VII is significantly higher 
than those filed pursuant to other relevant statutes. This is not surprising as Title VII protects 
individuals on a number of bases - race, color, national origin, sex, and religion - while the other 
statutes provide protections on single bases alone. 

The Department's experience and success with Alternative Dispute Resolution reaffirms that this 
"win-win" approach to conflict resolution avoids significant costs, resulting in positive outcomes 
for both parties in a dispute. 

The Department offers opportunities for EEO and diversity training by CRC, the Office of the 
Solicitor, and the Equal Employment Opportunity Commission. Training is also provided by the 
individual agencies to their employees. The Department continues to educate its employees, 
managers and supervisors through such training in an attempt to lessen the possibilities of 
inappropriate discriminatory or harassing behavior. 

G. Actions Planned to Improve the Department of Labor's Equal Employment 
Opportunity Program (EEO) 

The Secretary of Labor and other high-ranking officials will re-issue EEO policy statements, 
such as the Department's Policy on Equal Employment Opportunity and Policy and Procedures 
for Preventing and Eliminating Harassing Conduct in the Workplace, as part of Departmental 
leadership's demonstrated commitment to prevent conduct inconsistent with antidiscrimination 
and whistleblower protection laws. 

The CRC has incorporated an overview of applicable statutes and the responsibilities of the 
Agency into its classroom EEO training for employees, supervisors, and managers. 

As part of the Department's efforts to continually improve its EEO program, the following 
actions are planned: 

• Increase use of Alternative Dispute Resolution; 
• Continue to train managers and supervisors on equal employment opportunity, 

diversity, alternative dispute resolution, reasonable accommodation and DOL's 
Harassing Conduct Policy and Procedures which can help prevent and resolve 
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workplace conflicts and, in some cases, avoid the need for disciplinary actions. 
Training has been and will continue to be available via on-line resources and in 
person; 

• Utilize a variety of media, such as on-line resources and posters, to convey relevant 
infonnation to all employees; 

• Continue to provide on-line training on the No FEAR Act for new and current 
employees; and. 

• Offer union steward training to further educate these representatives of employee 
unions on the EEO process. 

H. Adjustments Relating to Discrimination Complaints 

In accordance with the reporting requirements of the No FEAR Act, the agency is required to 
address whether there have been any adjustments in the budget of the agency as a result of 
payments/reimbursements to the judgment fund relating to discrimination complaints. There 
have been no such adjustments to the Department's budget to date. 
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"Equal Employment Opportunity Data Posted PurSuant to TiUe Ill of the Notification and Federal Employee Antidiscrimination 
and Retaliation Act of 2002 (No FEAR Ac(I, Pub. L. 107-174."' 

complaint Activity 

N\lmber of Complaints Filed 

NLJmber of Amendments 

NLJmber of Complainants 

Repeat Filers 

complaints by Basis 

U.S. Deparbnent of Labor (DOL) 

U.S. Deparbnent of Labor (DOL) 

2006 

123 

55 

117 

4 

Note: Complaints can be filed all&ging multiple baS6S. The sum of 
2006 

the bases mav not -·al total comDlaints filed. 

R•ce 75 

Color 32 

Religion 8 

Reprisal 103 

Sex 49 

National Origin 26 

Equal Pay 0 

Age 73 

Disability 42 

Non-EEO Basis 1 

Complaints by Issue 

Nate: Complaints can be filed alleging multiple i.ssuos. The sum of 
2006 

tht! issues mav not anual total comolaints filed. 
Appointment/Hire 1 

As$ignment of Duties 15 

Awards 0 

Conversion to Full-Time 0 

Oi!!Ciplinary Action 

Demotion 1 

Reprimand 3 

Termination 12 

Suspension 6 

Other 4 

Duty Hours 6 

Equal Pay Act Violation 0 

Evtiluation/Appraisal 29 

Extimination!Test 1 

Harrassment 

Nonsexual 33 

Sexual 5 

Medical Examination 0 

Pay lnduding Overtirne 1 

Pefformance lmprQ\lement Plan (PIP) 1 

Promotion/Non-Selection 39 

Reotssignment 

Request Denied 2 

Directed 5 

Failure to Accommodate 5 

Reinstaternent 0 

Retirement 1 

Terms/Conditions of Ernployment 57 

last!Jpdate: 01/18/2011 3:35 prn 

Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 

126 133 94 127 

13 13 3 3 

112 114 91 123 

10 14 3 4 

Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 

60 69 48 77 

22 35 16 24 

8 7 6 6 

71 89 41 77 

42 58 34 59 

16 16 10 23 

2 0 0 3 

68 75 38 58 

47 46 25 32 

6 4 1 4 

Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 

1 0 1 1 

8 8 2 3 

3 1 1 2 

0 0 0 0 

0 0 1 2 

4 2 0 4 

7 15 10 9 

3 4 2 4 

2 3 3 3 

1 2 1 0 

1 0 2 4 

14 18 21 16 

1 0 0 0 

24 22 16 47 

2 3 0 1 

0 0 0 0 

1 0 1 0 

3 3 2 7 

51 44 26 41 

0 1 0 0 

5 4 1 2 

12 7 6 8 

0 0 0 0 

0 0 0 0 

40 44 31 21 

2011 

""" "2/'1" 
33 

0 

33 

0 

2011 

thru 

12131 
21 

5 

1 

15 

13 

4 

0 

12 

6 

2 

2011 

"''" 12131 
0 

2 

0 

0 

0 

0 

3 

0 

1 

0 

0 

6 

0 

17 

1 

0 

0 

0 

6 

0 

0 

0 

0 

0 

2 

Page1of6 



U.S. Department of Labor (DOL) 

U.S. Deparbnent of Labor IDOL) 

Complaints by Issue 
Comparative Data 

Previous Fiscal Year Data 
2011 

Note: Complaints can be filed alleging multiple issues. The sum ol 2006 2007 2<106 2009 
thru 

lhe issues ma11 not --ual total comnlaints filed. 
2010 

12131 

lime and Attendance 7 6 7 0 5 0 

I raining 3 5 1 2 5 0 

Other 12 18 7 4 8 1 

Processing Time 
Comparative Data 

2011 
Previous Fiscal Year Data 

thru 
2006 I 2007 I 2008 I 2009 I 2010 ·-·--

Complaints pending {for any length of time) during fiscal year 

Average number of days in investigation stage I 175 I 139 I 143 I 133 I 130 63 

Average number of days in final action stage 99 I 75 I 61 I 45 I 50 30 

Complaints pending (for any length of time) during fiscal year 

where hearinn was rAnuested 

Average number of days in investigation stage I 194 I 160 I 178 I 128 I 123 23 

Average number of days in final action stage 46 I 31 I 36 I 32 I 36 26 

Complaints pending (for any length of time) during fiscal year 

where hearinn was not '""""'uested 

Average number of days in investigation stage 169 I 134 I 136 I 134 I 130 64 

Average number of days in final action stage 112 I 96 I 73 I 51 I 57 33 

Complaints Dismissed by Agency 
Comparative Data 

Previous Fiscal Year Data 
2011 

thru 
2006 2007 2006 2009 2010 ..... 

Total Complaints Dismissed By Agency 31 20 21 7 13 4 

Average days pending prior to dismissal 191.23 261.00 133.00 43.00 . 67.00 42.00 

Complaints Withdrawn by Complainants 

Total complaints Withdrawn by Complainants 14 12 9 11 11 2 

Total Final Actions Finding Discrimination 
Companrtive Data 

2011 
Previous Fiscal Year Data ..... 

2006 2007 2006 2009 2010 ·-·-1 

• % # % • % • % • % • % 

Total Number Findings 4 100 o;, 8 00 ~ 6 Hoo '* 1 100 O,j 2 100 Ofl 1 100 o;, 

Without Hearing 2 5ll ' 1 13 ' 2 33 '* 1 100 "): 0 0 '* 0 0 '* 
With Hearing 2 50 '* 7 88 ' 4 67 'A 0 

0 ' 
2 100 ~ 1 100 '* 

findings of Discrimination Rendered by Basis 
Comparative Data (Sec. 1614.705) 

Previous Fiscal Year Data 
2011 

IJote: Complaints can be filed alleging multiple bases. The sum of 2006 2<107 2008 2009 
thru 

tne bases may not equal total complaints end findings. 
2010 

12131 

• % # % • % • % • % • % 

Total Number Findings 6 100 '* 10 100 ' 7 00" 1 100'A 2 100 o;, 1 100 o;, 

Rare 0 0 '* 2 20 '* 1 14 'A 0 0 'A 0 0 '* 0 0 ' 
Color 0 0 '* 0 0 '* 0 0 'A 0 0 ' 0 0 '* 0 u ' 
Religion 0 0 '* 0 0 ,, 0 0 '* 0 0 ' 0 0 ' 0 0 '* 
Reprisal 3 50 'A 1 10 ,, 4 57 " 0 0 'A 0 0 " 0 0 '* 
Sex 0 0 '* 0 0 % 1 14 '* 1 100 Ofl 0 0 '* 0 0 ' 
National Origin 0 0 '* 2 20 % 0 0 '* 0 0 '* 0 0 % 0 0 '* 
Equal Pay 0 0 '* 0 0 '* 0 0 'A 0 0 '* 0 0 % 0 0 '* 
Age 0 0 '* 2 20 'A 0 0 'A 0 0 'A 0 0 % 1 1uo ~ 

Disability 3 50 '* 3 30 % 1 14 " 0 0 ,, 2 100 o;, 0 0 '* 

Last Update: 01/18/2011 3:35 pm Page 2 of6 



Findings of Discrimination Rendered by Basis 

U.S. Department of Labor (DOL) 

U.S. Deparbnent of Labor (OOL) 

Note: Complaints can be tiled alleging multiple bases. The sum of 
2006 

the bases may not equal total complaints and findings. 
# % 

Non-EEO Basis 0 0 • 
Findings After Hearing 4 67 ., 

Race 0 0 " 
Color 0 0 " 
Religion 0 0 ' 
Reprisal 2 50 % 

Sex 0 0 % 

National Origin 0 0 " 
Equal Pay 0 0 " 
Age 0 0 " 
Disability 2 50 ., 
Non-EEO Basis 0 0 ' 

Findings Without Hearing 2 33 " Race 0 0 " Cc\oc 0 0 " 
Religion 0 0 0 

Reprisal 1 50 ' 
Sex 0 0 " 
National Origin 0 0 " Equal Pay 0 0 ' 
Age 0 0 " 
Disability 1 50 " 
Non-EEO Basis 0 0 % 

findings of Discrimination Rendered by Issue 

2006 

# % 

"fotal Number Finding'i 4 1QQ OJI 

Appointment/Hire 0 0 0 

Assignment of Duties 0 0 % 

Awards 0 0 ' 
Conversion to Full-Time 0 0 " 
(lisciplinary Action 

Demotion 0 0 " 
Reprimand 0 0 "' 
Termination 0 0 0 

Suspension 0 0 " 
Other 0 0 " 

[luty Hours 0 0 % 

~qual Pay Act Violation 0 0 " 
~valuation/Appraisal 0 0 " 
~xaminationrrest 0 0 % 

t-larrassment 

Nonsexual 1 25 ' 

La~t Update: 01/18/2011 3:35 pm 

# 
0 

9 

2 

0 

0 

1 

0 

2 

0 

2 

2 

0 

1 

0 

0 

0 

0 

0 

0 

0 

0 

1 

0 

# 
11 

0 

1 

0 

0 

0 

0 

0 

0 

0 

0 

0 

1 

1 

2 

Comparative Data (Sec. 1614.705) 
2011 

Previous Fiscal Year Data 

2007 2008 2009 2010 '"'" 12/31 

% # % # % # % # % 
0 " 0 0 " 0 

0 " 
0 0 % 0 0 " 90 " 5 71 " 0 

0 " 
2 100 °" 1 100 '* 

22 ' 1 20 0 0 
0 ' 

0 0 0 0 0 ' 
0 0 0 0 ' 0 

0 ' 
0 0 ' 0 0 ., 

0 " 0 0 " 0 0 " 0 0 " 0 0 " 11 " 3 60 " 0 0 ., 0 0 " 0 0 ., 
0 " 1 20 ' 0 0 " 0 0 ' 0 0 " 22 " 0 0 ' 0 0 % 0 0 " 0 0 % 

0 " 0 0 " 0 0 " 0 0 " 0 0 " 
22 " 0 0 " 0 0 % 0 0 " 1 100 "A 

22 % 0 0 " 0 0 % 2 100 '* 0 0 ' 
0 " 0 0 " 0 0 % 0 0 " 0 0 " 10 " 2 29 " 1 100 "A 0 0 " 0 0 " 0 ' 0 0 ' 0 0 'A 0 0 ' 0 0 ., 
0 ., 0 0 " 0 0 "' 0 0 'A 0 0 ' 
0 " 0 0 " 0 0 % 0 0 " 0 0 ' 
0 ., 1 so •, 0 

0 ' 
0 0 ' 0 0 % 

0 " 0 0 " 1 100 o/i 0 0 " 0 0 " 0 " 0 0 ., 0 0 ., 0 0 ., 0 0 ., 
0 " 0 0 " 0 0 % 0 0 ' 0 0 ' 
0 ., 0 0 ' 0 0 0 0 0 % 0 0 % 

noo " 1 50 ' 0 0 ' 0 
0 " 

0 0 ' 
0 ' 0 0 " 0 0 % 0 0 % 0 0 % 

Comparative Data 
2011 

Previous Fiscal Year Data 

2007 2008 2009 2010 """ .... 
% # % • % • % # % 

00 " 7 100 ., 1 100 Of< 2 1QQ Ofi 1 100 ., 
0 ' 0 0 " 0 0 0 0 0 ., 0 0 " 9 ., 0 0 ., 0 0 " 0 0 " 0 0 " 0 • 0 0 'A 0 0 " 0 0 " 0 0 ' 
0 % 0 0 % 0 0 " 0 0 " 0 0 " 
0 " 0 0 % 0 0 % 0 0 "' 0 0 ., 
0 % 0 0 " 0 0 ., 0 0 "' 0 0 'A 

0 % 0 0 % 0 0 " 0 0 " 0 0 " 0 ' 0 0 % 0 0 " 0 0 •;. 0 0 ., 
0 ., 0 0 % 0 0 ' 0 0 " 0 0 'A 

0 % 0 0 "' 0 0 " 0 0 " 0 0 % 

0 % 0 0 % 0 0 " 0 0 " 0 0 % 

9 % 1 14 "' 0 0 " 0 0 " 0 0 •;. 

9 " 0 0 " 0 0 ' 0 0 % 0 0 % 

18 % 0 0 ., 0 0 % 0 0 " 0 0 % 
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Findings of Discrimination Rendered by Issue 

Sexual 

Medical Examination 

Pay Including Overtime 

Performance Improvement Plan (PIP) 

Promotion/Noo-Selection 

Reassignment 

Request Denied 

Directed 

Failure to Accommodate 

Reinstatement 

Retirement 

Terms/Conditions of Employment 

Time and Attendance 

Training 

Other 

findings A fer Hearing 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-Time 

Disciplinary Action 

Demotion 

Reprimand 

Termination 

Suspension 

Other 

Puty Hours 

i=qual Pay Act Violation 

~valuation/ Appraisal 

f:xaminationffest 

ttarrassment 

Nonsexual 

Sexual 

f,'ledicat Examination 

Pay Including Overtime 

Performance \mpn:wemen\ Plan (PIP} 

Promotion/Non~Selection 

r.teassignment 

Request Denied 

Directed 

~ailure to Accommodate 

Fteinstatement 

fl;etirement 

lerms/Conditions of Employment 

lime and Attendance 

La=>t Update: 01/18/2011 3:35 pm 

U.S. Department of Labor (DOL) 

U.S. Department of labor (DOL) 

2006 

• % 
0 0 ., 
0 0 % 

0 0 ' 
0 0 % 

1 25 'A 

0 0 % 

0 0 ., 
1 25 "A 

0 0 • 
0 0 % 

0 0 'A 

0 0 '* 
0 0 % 

1 25 '* 
2 50 % 

0 0 % 

0 0 % 

0 0 'A 

0 0 '* 
0 0 ., 
0 0 ' 
0 0 % 

0 0 % 

0 0 "A 

0 0 % 

0 0 % 

0 0 "A 

0 0 '* 
1 50 % 

0 0 % 

0 0 % 

0 0 " 0 0 % 

0 0 % 

0 0 '* 
0 0 % 

1 50 % 

0 0 % 

0 0 % 

0 0 .,, 
0 0 % 

• 
0 

0 

0 

0 

3 

0 

1 

2 

0 

0 

0 

0 

0 

0 

9 

0 

1 

0 

0 

0 

0 

0 

0 

0 

0 

0 

1 

0 

2 

0 

0 

0 

0 

2 

0 

1 

2 

0 

0 

0 

0 

Comparative Data 

Previous Fist.al Year Data 
2011 

2007 2008 2009 2010 
thru 

121'!:1 

% • % # % # % # % 
0 % 0 0 1 100 Of< 0 

0 ' 
0 0 ' 

0 ., 0 0 % 0 0 % 0 0 ' 0 0 ' 
0 % 0 0 % 0 0 % 0 0 % 0 0 • 
0 % 0 0 'A 0 0 % 0 0 % 0 0 • 

27 ., 1 14 % 0 0 ' 1 50 o;, 1 100 o;, 

0 % 0 0 ., 0 0 % 0 0 % 0 0 ., 
9 % 1 14 % 0 0 ' 0 0 ., 0 0 '* 
18 "A 1 14 % 0 0 ' 0 0 ' 0 0 ' 
0 % 0 0 '* 0 0 ., 0 0 '* 0 0 ., 
0 % 0 0 % 0 0 % 0 0 % 0 0 ' 
0 % 3 43 "A 0 0 % 1 50 % 0 0 ' 
0 % 0 0 '* 0 0 % 0 0 % 0 0 % 

0 % 0 0 % 0 0 '* 0 0 '* 0 0 ' 
0 % 0 0 "!\ 0 0 % 0 0 "' 0 0 "' 

62 % 5 71 % 0 0 "A 2 100 % 1 100 % 

0 % 0 0 % 0 0 % 0 0 % 0 0 % 

11 % 0 0 "A 0 0 % 0 0 % 0 0 % 

0 ., 0 0 ., 0 0 '* 0 0 % 0 0 ' 
0 '* 0 0 • 0 

0 ' 
0 0 '* 0 0 ' 

0 ' 0 0 ' 0 0 ' 0 0 % 0 0 '* 
0 ' 0 0 ' 0 0 ., 0 0 % 0 0 ' 
0 % 0 0 % 0 0 • 0 0 % 0 0 ' 
0 % 0 0 % 0 0 '* 0 0 % 0 0 % 

0 % 0 0 % 0 0 % 0 0 % 0 0 % 

0 % 0 0 % 0 0 % 0 0 % 0 0 "A 

0 ., 0 0 % 0 0 % 0 0 % 0 0 % 

11 "A 1 20 "' 0 0 "' 0 0 % 0 0 % 

0 '* 0 0 'A 0 0 ., 0 0 % 0 0 ' 
22 • 0 0 % 0 0 '* 0 0 % 0 0 % 

0 % 0 0 % 0 0 ' 0 0 % 0 0 % 

0 'A 0 0 % 0 0 ' 0 0 ., 0 0 'A 

0 % 0 0 ' 0 0 . 0 0 "A 0 0 '* 
0 % 0 0 % 0 0 "A 0 0 ., 0 0 ., 

22 % 1 20 "A 0 0 ' 1 50 .,, 1 100 on 

0 '* 0 0 % 0 0 % 0 0 ., 0 0 % 

11 % 1 20 % 0 0 '* 0 0 % 0 0 '* 
22 % 0 0 % 0 0 % 0 0 % 0 0 % 

0 % 0 0 % 0 0 " 0 0 % 0 0 % 

0 % 0 0 0 0 0 % 0 0 0 0 0 % 

0 % 2 40 .,, 0 0 ' 1 50 % 0 0 % 

0 % 0 0 ., 0 0 % 0 0 % 0 0 % 
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U.S. Department of labor (DOL) 

U.S. Department of Labor (OOL) 

Findings of Discrimination Rendered by Issue 
Comparative Data 

Previous Fiscal Year Data 
2011 

2006 2007 2006 2009 2010 
thru 

121""1 

• % • % • % • % • % • % 

Training 0 0 ' 0 0 'I 0 0 0 0 
0 ' 

0 0 0 0 0 ' 
Other 0 0 ' 0 0 ,, 0 0 • 0 0 ,, 0 0 " 0 0 " Findings Without Hearing 2 50 " 2 18 " 2 29 • 1 100 '* 0 0 " 0 0 " 
A.ppointment!Hire 0 0 ,, 0 0 " 0 0 " 0 0 ,, 0 0 % 0 0 ,, 
Assignment of Duties 0 0 " 0 0 " 0 0 " 0 

0 " 
0 0 " 0 0 " Awards 0 0 " 

0 0 " 
0 0 0 0 0 ' 0 0 0 0 0 ' 

Conversion to Full-Time 0 0 ,, 0 0 ' 0 0 • 0 0 " 0 0 % 0 0 ' 
Disciplinary Action 

Demotion 0 0 " 0 0 " 0 0 " 0 0 " 0 0 " 0 0 % 

Reprimand 0 0 0 0 0 % 0 0 " 
0 0 " 0 0 % 0 0 ' 

Termination 0 0 " 0 0 ' 0 0 " 0 0 " 0 0 ,, 0 0 " Suspension 0 0 Oj 0 0 % 0 0 ,, 0 0 % 0 0 " 0 0 % 

Other 0 0 % 0 0 " 0 0 " 0 0 % 0 0 % 0 0 % 

Duty Hours 0 0 ,, 0 0 " 0 0 " 
0 0 % 0 0 " 0 0 " Equal Pay Act Violation 0 0 " 

0 0 " 0 0 " 0 0 % 0 0 "I 0 0 " 
Evaluation/Appraisal 0 0 • 0 0 % 0 0 " 0 0 " 0 0 " 0 0 ' 
ExaminalionfTest 0 0 % 1 50 " 0 0 % 0 0 'k 0 0 % 0 0 % 

Harrassment 

Nonsexual 0 0 " 
0 0 " 

0 0 ,, 0 0 " 0 0 " 0 0 " 
Sexual 0 0 ' 0 0 ,, 0 0 ' 1 100 Ofi 0 0 " 0 0 " 

Medical Examination 0 0 ' 0 0 ' 0 0 " 0 0 'I 0 0 " 0 0 % 

Pay Including Overtime 0 0 ' 0 0 ' 0 0 ' 0 0 % 0 0 ' 0 0 " Performance Improvement Plan (PIP) 0 0 ' 0 0 % 0 0 " 0 0 % 0 0 ' 0 0 ' 
Promotion/Non-Selection 1 50 ' 1 50 " 0 0 ' 0 0 % 0 0 ' 0 0 ,, 
Reassignment 

Request Denied 0 0 ,, 0 0 

" 
0 0 ,, 0 0 •1 0 

0 " 
0 0 " Directed 0 0 ., 0 0 % 0 0 " 

0 
0 ' 

0 0 % 0 0 ' 
Failure to Accommodate 0 0 " 

0 0 " 
1 50 " 

0 0 " 0 0 % 0 0 ' 
Reinstatement 0 0 " 0 0 " 0 0 ., 0 0 '1 0 0 " 0 0 " 
Retirement 0 0 ,, 0 0 ,, 0 0 % 0 0 ' 0 0 % 0 0 • 
Terms/Conditions of Employment 0 0 . 0 0 " 1 50 • 0 

0 ' 
0 0 " 0 0 ' 

Time and Attendance 0 0 •1 0 0 " 
0 0 " 

0 0 " 0 0 ,, 0 0 ' 
Training 0 0 ,, 0 0 % 0 0 ,, 0 0 " 0 0 " 0 0 • 
Other 1 50 % 0 0 " 0 0 " 0 0 % 0 0 % 0 0 ' 

Pending Complaints Filed in Previous Fisc.al Years by Status 
Comparative Data 

Previous Fiscal Year Data 
2011 

2006 2007 2008 2009 2010 
thru 

12131 
Total complaints from previous Fiscal Years 140 90 61 73 60 135 

Tota\ Complainants 98 53 40 51 42 116 

"umber complaints pending 

Investigation 13 3 5 4 3 42 

Hearing 79 71 44 69 57 82 

final Agency Action 19 12 2 0 3 0 

Appeal with EEOC Office of Federal Operations 19 31 38 32 35 37 

Last Update: 01/18/2011 3:35 pm Page5of6 



Complaint Investigations 

U.S. Deparbnent of Labor (DOL) 

U.S. Deparbnent of Labor (DOL) 

2006 I 
Pending Completion 'Miere lnvestigation Exceeds Requ·1red Time Frames 90 I 

last Update: 01/18/2011 3:35 pm 

Comparative Data 

Previous Fiscal Year Data 
2011 
thru 

2007 I 2008 I 2009 I 2010 
1"1"'" 

77 I 75 I 22 I 27 14 
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THE SECRETARY OF TRANSPORTATION 
WASHINGTON, D.C. 20590 

April 04, 2011 

The Honorable Jacqueline A. Berrien 
Chair, U.S. Equal Employment Opportunity 

Commission 
131 M Street, NE. 
Fourth Floor, Suite 4NW02F 
Washington, DC 20507 

Dear Madam Chair: 

~ . . 
:..· 

-
-.. 
0 

Enclosed is a copy of the U.S. Department of Transportation' s (DOT) Fiscal Year 2010 annual 
report prepared in accordance with section 203 of the Notification and Federal Employee 
Antidiscrim.ination and Retaliation Act of2002 (No FEAR Act), Pub. L. No. 107- 174. 

This report provides information regarding the number of cases arising under the respective areas 
oflaw cited in the No FEAR Act. Specifically, it provides information about where 
discrimination was alleged; the status or disposition of cases; the amount of money required to 
be reimbursed by DOT to the Judgment Fund; the number of employees disciplined for 
discrimination, retaliation, harassment or any other infractions of any provision of law referred to 
under the No FEAR Act; the data for the fiscal year; a description of agency policy relating to 
disciplinary actions; an analysis of trends and knowledge gained through experience; and 
recommendations. 

A similar letter has been sent to the President of the Senate, the Speaker of the House of 
Representatives, and each entity designated to receive this report as listed in section 203 of the 
No FEAR Act, as well as to the U.S. Attorney General and the Director of the U.S. Office of 
Personnel Management. 

Enclosure 



The United States 
Department of Transportation 

1200 New Jersey Avenue, SE 
Washington, DC 20590 
0 : 202-366-1979 
F: 202-366-5575 

Office of the Secretary 
Departmental Office of Civil Rights 

Fiscal Year 2010 Annual Report to 
Congress on the Notification and 
Federal Employee Antidiscrimination 
and Retaliation Act of 2002 



Forward 

The United States Department of Transportation's (DOT) mission is to serve the United States 
by ensuring a fast, safe, efficient, accessible, and convenient transportation system that meets our 
vital national interests and enhances the quality of life of the American people, today and into the 
future. To maximize our effectiveness, the DOT seeks to achieve exemplary equal employment 
opportunity (EEO) programs and lead as a model agency by eliminating the practice or toleration 
of discrimination and retaliation within the workplace. 

The Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 ("No 
FEAR Act"), Public Law 107-174, requires Federal agencies to be accountable for violations of 
antidiscrimination and whistleblower protection laws, to post certain statistical data on their web 
sites relating to Federal sector EEO complaints filed with the agencies, and for other purposes. 
Section 203 of the No FEAR Act specifically requires, not later than 180 days after the end of 
the fiscal year (FY), each Federal agency to submit an annual report to the Speaker of the House 
of Representatives, the President pro tempore of the Senate, the Committee on Governmental 
Affairs of the Senate, the Committee on Government Reform of the House of Representatives, 
each committee of Congress with jurisdiction relating to the agency, the Equal Employment 
Opportunity Commission (EEOC), and the Attorney General. The U.S. Office of Personnel 
Management's (OPM) regulations implementing Title II of the No FEAR Act at 5 CFR Part 724, 
also requires the submission of this annual report to the Director of OPM for the implementation 
of best practices and the issuance of advisory guidelines. The No FEAR Act requires each 
Federal agency to include in this annual report: 

• the number of Federal court cases arising under the respective areas of law cited in 
the No FEAR Act where discrimination was alleged; 

• the status or disposition of cases; 
• the amount required to be reimbursed to the Treasury Judgment Fund (Judgment 

Fund) for attorney's fees where such fees have been separately designated; 
• the number of employees disciplined for discrimination, retaliation, harassment, or 

any other infraction of any provision of law referred to under the Act, and specific 
nature of disciplinary action taken, separated by provisions of law(s); 

• the final year-end data about discrimination complaints for the fiscal year; 
• a detailed description of agency policy relating to appropriate disciplinary actions; 
• an analysis of trends, causation, and practical knowledge gained through experience; 
• actions planned or taken to improve complaint or civil rights programs; 
• any adjustments to the budget; and 
• the agency written training plan. 



Pursuant to the statutory requirements stated above, the DOT provides the I 121
h Congress, I st Session, the 

No FEAR Act annual report to the following recipients: 

The Honorable Joseph R. Biden, Jr. 
President of the Senate 

The Honorable Daniel K. Inouye 
President Pro Tempore of the Senate 

The Honorable John A. Boehner 
Speaker of the House of Representatives 

The Honorable Daniel K. Inouye 
Chairman, Senate Committee on Appropriations 

The Honorable Joseph I. Lieberman 
Chairman, Senate Committee on Homeland 
Security and Governmental Affairs 

The Honorable Tim Johnson 
Chairman, Senate Committee on Banking, 
Housing, and Urban Affairs 

The Honorable John D. Rockefeller IV 
Chairman, Senate Committee on Commerce, 
Science, and Transportation 

The Honorable John L. Mica 
Chairman, House Committee on Transportation 
and Infrastructure 

The Honorable Fred Upton 
Chairman, House Committee on Energy and 
Commerce 

The Honorable Ralph M. Hall 
Chairman, House Committee on Science, Space, 
and Technology 

The Honorable Darrell E. Issa 
Chairman, House Committee on Oversight and 
Government Reform 

The Honorable Elijah E. Cummings 
Ranking Member, House Committee on Oversight and 
Government Reform 

The Honorable Nick J. Rahall II 
Ranking Member, House Committee on Transportation 
and Infrastructure 

The Honorable Susan M. Collins 
Ranking Member, Senate Committee on Homeland 
Security and Governmental Affairs 

The Honorable Richard C. Shelby 
Ranking Member, Senate Committee on Banking, 
Housing, and Urban Affairs 

The Honorable Kay Bailey Hutchison 
Ranking Member, Senate Committee on Commerce, 
Science, and Transportation 

The Honorable Henry A. Waxman 
Ranking Member, House Committee on Energy and 
Commerce 

The Honorable Thad Cochran 
Vice Chairman, Senate Committee on Appropriations 

The Honorable Eddie Bernice Johnson 
Ranking Member, House Committee on Science, Space, 
and Technology 

The Honorable Harold Rogers 
Chairman, House Committee on Appropriations 

iii 



The Honorable Norman D. Dicks The Honorable Barbara Boxer 
Chairwoman, Senate Committee on 
Environment and Public Works 

Ranking Member, House Committee on Appropriations 

The Honorable James M. Inhofe 
Ranking Member, Senate Committee on 
Environment and Public Works 

Pursuant to the statutory requirements, the DOT provides this report to the following members of 
the Executive Brai1ch: 

• The Honorable Jacqueline A. Berrien, Chair, U.S. Equal Employment Opportunity 
Commission 

• The Honorable Eric H. Holder, Jr., Attorney General, U.S. Department of Justice 
• The Honorable John Berry, Director, U.S. Office of Personnel Management 

The DOT Departmental Office of Civil 
FY 20\0's No FEAR Report. 
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Executive Summary 

The No FEAR Act aims to reduce the incidents of workplace discrimination within the Federal 
Government by holding agencies and departments accountable for their actions. Section 203 of the No 
FEAR Act and the OPM regulations implementing Title II of the No FEAR Act, requires each Federal 
agency to prepare and submit an annual report. This report covers information for Fiscal Year (FY) 
2010. 

For FY 2010, the Department of Transportation (DOT) reports 42 Federal court cases pending. During 
the same period, there were 13 resolved or settled cases under the various laws covered in the No 
FEAR Act. Among the 13 cases resolved, one resulted in summary judgment in favor of the 
complainant, either in its entirety, or partially, one resulted in summary judgment in favor of the 
agency, five were dismissed, five settled, and one closed. 

In FY 2010, the DOT reimbursed the Judgment Fund $300,000 for five Federal court cases. For one 
case, there was $12,000 in separately designated attorney's fees. In comparison, with eight cases in 
FY 2009, this was a decline of three Federal court cases, or a decrease of 37.5 percent. 

The DOT did not discipline any employee involved in the FY 2010 court cases; however, 17 
employees were disciplined for violating DOT policies for discrimination, retaliation, harassment, 
and/or other infraction of the Antidiscrimination and Whistleblower Protection laws included in the No 
FEAR Act, whether or not in connection with a Federal case. The DOT issued 14 letters of reprimand, 
removed two employees from Federal service, and issued a 5-day suspension. 

During this same period, the DOT received 335 formal EEO administrative complaints, filed by 311 
complainants. This represents a decline of 14 complaints from the previous year of 349, or 
approximately 4 percent. The DOT's ratio of complaints to the DOT workforce of 58,203 is .58 
percent, comparable to the Government-wide average of .54 percent. The top three allegations by 
bases were reprisal, sex, and race. The top three allegations by issue were harassment, promotion/non
selection, and disciplinary action. The average number of days spent in the investigation stage was 
141 days, compared to 163 in 2009, 236 in 2008, and 194 in 2007. Since 2008, the DOT reduced the 
time that complaints were pending in the investigation stage by 40 percent. 

The Departmental Offices of Civil Rights and Human Resource Management prepared the FY 2010 
No FEAR Report. This report covers the period from October 1, 2009 through September 30, 2010. 
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I. Data Report 

This report is prepared in accordance to Section 203 (a) (1) of the No FEAR Act, which requires 
Federal agencies to include in their Annual Report to Congress "the number of cases arising 
under each of the respective provisions of law covered by paragraphs (I) and (2) of section 
20l(a) in which discrimination on the part of such agency was alleged." The OPM's final 
regulations at 5 C.F.R. § 724.302 on reporting and best practices issued on December 28, 2006, 
clarify section 203(a)(l) of the No FEAR Act stating that Federal agencies report on the "number 
of cases in Federal court [district or appellate] pending or resolved ... arising under each of the 
respective provisions of the Federal Antidiscrimination laws and Whistleblower Protection Laws 
applicable to them ... in which an employee, former Federal employee, or applicant alleged a 
violation(s) of these laws, separating data by the provision(s) of law involved." 

A. Civil Cases 

During FY 2010, the DOT reports 55 Federal court cases ensuing from antidiscrimination 
statutes listed in the No FEAR Act. Among the 42 Federal court cases pending, which 
were in various stages of trial, 32 included alleged violations of the Civil Rights Act of 
1964 (Title VII) (42 U.S.C. § 2000e et~.), 18 cases included alleged violations of the 
Whistleblower Protections Act (WPA) (5 U.S.C. § 2302 (b) (8)), 13 cases included 
alleged violations of the Age Discrimination in Employment Act (ADEA) of 1967 
(29 U.S. C. §§ 631, 633 (a)), and 5 cases included alleged violations of the 
Rehabilitation Act of 1973 (Rehab. Act) (29 U.S.C. § 791). Among the 13 resolved 
cases, one resulted in summary judgment in favor of the complainant, either in its 
entirety, or partially, one resulted in summary judgment in favor of the agency, five were 
settled, five were dismissed, and one was closed. 

B. Reimbursement to Judgment Fund 

Among the 13 Federal court cases resolved, five resulted in reimbursements to the 
Judgment Fund in FY 2010 for $300,000. Included in the $300,000 reimbursement, in 
one case there was $12,000 in separately designated attorney's fees. Among the five 
Federal court cases, DOT reimbursed the Judgment Fund per case $175, 000 (Title 
VII), $72,000 (Title VII), $40,000 (Title VII), $8,500 (Title VII), and $4,500 (ADEA, 
Rehab. Act, and Title VII). This is a decline from last year's reimbursement of 
$377,377.80, and it is the lowest amount reimbursed to the Judgment Fund since FY 
2004. The DOT reimbursed all monies owed the Judgment Fund for FY 2010 within the 
prescribed period (See Table l on the following page). 



Table 1: The US DOT 2010 No FEAR Act Annual Report Summary of Federal Court Cases 

The Annual Report Required by Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation (No FEAR) Act and 5 C.F.R. Part 724. 

1. The number of Federal Court cases 
pending or resolved arising under each 
of the respective provisions of law 
covered by 724.302 (a) (1) 

Total Cases Pending or Resolved 55 
A. Cases Pending 42 
B. Resolved 13 

2. The status of disposition of cases Dismissed 5 
(Resolved Cases) Settled 5 

Summary Judgment for Agencv 1 
Summary Judgment for Complainant l 
Closed l 

Total Resolved 13 
3. The amount of money required to be 5 Cases 
reimbursed by such agency under $175,000.00 (Title VII); 
section 201 in connection with each of $ 72,000.00 (Title VII); 
such cases, separately identifying the $ 40,000.00 (Title VII); 
aggregate amount of such $ 8,500.00 (Title VII); 
reimbursements attributable to the $ 4,500.00 (Title VII, Rehab. Act, & ADEA) 
payment of attorney's fees, if any. 

Total Reimbursement to the Judgment 
$ 300,000.00 

Fund 

Attorney Fees (separately designated) $12,000.00 

4. The number of employees 0 
disciplined for discrimination, There was no disciplinary action taken against any 
retaliation, harassment, or any other employee in connection with the Federal court cases 
provision of the law referred to in during FY 2010. 
Paragraph (1). 

5. The number of employees 17 
disciplined as a result of violating The DOT issued I 4 letters of reprimand, removed two 
Departmental policy employees from Federal service, and issued a 5-day 

suspension. 
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C. EEO Complaint Data 

The EEOC requires Federal agencies to report on certain statistical data regarding 
administrative complaint activity. This information and data are in the attached Equal 
Employment Opportunity Data Posted Pursuant to the No FEAR Act beginning on page 
21 of this report. Following are a few details the DOT would like to highlight in this 
report. 

Number of Complaints Filed: The DOT received 335 complaints (See Appendix l, 
Figure 1). 

Number of Individuals Filing Those Complaints: There were 311 individuals filing the 
335 complaints (See Appendix I, Figure 1). 

The Number of Individuals Who Filed Two or More Complaints: 20 complaints came 
from individuals who previously filed a complaint once before, while four filed more 
than twice (See Appendix 1, Figure 1). 

Number of Final Action Findings of Discrimination With or Without a Hearing: There 
were four final action findings of discrimination with or without a hearing (See Appendix 
1, Figure 2). 

Complaints Filed by Bases: Of the 335 complaints, the four top bases most frequently 
alleged were for reprisal (164), sex (145), race (123), and age (107) (See Appendix 1, 
Figure 3). 

Complaints Filed by Issue: Of the 335 complaints, the four top issues most frequently 
alleged were for harassment (135) [with 11 being sexual harassment], promotion and/or 
non-selection (86), disability (82), and disciplinary action (62) (See Appendix 1, Figure 
4). 

Average Time to Process Complaints: The DOT improved the average processing time 
for complaints in the investigation stage. ln FY 2010, the average processing time for 
investigations was 141 days, with the average number of days in the final action stage 
being 56.2 days. ln comparison, the avc:rage processing time that complaints were in the 
investigation stage in FY 2009, was 162.96, with the average number of days in the final 
action stage being 92.17 days. This is a decline in the average processing time for 
complaints in the investigation stage of 13.4 percent, while the final action stage declined 
by 61 percent (See Appendix 2, Processing times, page 29). 

Average Time to Process Complaints Where a Hearing Was Requested: During FY 2010, 
the average number of days for complaints pending the investigation stage where a 
hearing was requested was 143.52 days, while the average number of days in the final 
action stage ran 14.68 days. In 2009, the average number of days pending where a 
hearing was requested was 162.66, while the average number of days in the final action 
stage ran 76.27 days. This represents a 12.3 percent decline in the average time of 
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processing complaints where a hearing was requested and an 80.7 percent decline in the 
final action stage (See Appendix 2, Processing Times, page 21). 

Average Time to Process Complaints Where a Hearing Was Not Requested: For 
complaints pending where a hearing was not requested, the average number of days was 
136.93 days, while the average number of days in the final action stage ran 83.97 days. 
In 2009, for complaints pending where a hearing was not requested, the average 
processing time was 160.51 days, while the average number of days in the final action 
stage ran 116.86. This represents a 14.7 percent decline in average number of days of 
processing complaints where a hearing was not requested and a 28.1 percent decline in 
the final action stage (See Appendix 2, Processing Times, page 21). 

Total Number of Final Agency Actions Rendered Involving a Finding of Discrimination: 
There were no final actions rendered involving a finding of discrimination without an 
administrative judge's (AJ's) decision. There were four final agency actions finding 
discrimination with an AJ' s decision. In the two previous FY s (08-09), there were two 
findings with an AJ' s decision in each year and no findings of discrimination without and 
AJ's decision. 

Total Number of Complaints Pending in Excess of 180 Days: 
The total number of complaints pending in which the DOT exceeded the EEOC 
regulatory requirements by not conducting the complaint investigation within 180 days of 
the filing date is 21, with one case extended beyond 360 days. 

D. Disciplinary Action 

The DOT did not discipline any employees involved in the FY 2010 court cases; however, 
17 employees were disciplined for violating DOT policies for discrimination, retaliation, 
harassment, and/or other infraction of the Antidiscrimination and Whistleblower Protection 
laws included in the No FEAR Act, whether or not in connection with a Federal case. The 
DOT issued 14 letters of reprimand, removed two employees from Federal service, and 
issued a 5-day suspension. 

II. Analysis of Trends 

During FY 2010, the DOT experienced a decline in the number of Federal court cases requiring 
reimbursement to the Judgment Fund. The number of such cases in FY 2010 was five, which 
was 38 percent less than similar cases in FY 2009, and about 29 percent less than the Federal 
court cases requiring reimbursement to the Judgment Fund in FY 2008 (See Appendix 1, Figure 
8 & 9). Overall, the number of court cases requiring reimbursement to the Judgment Fund from 
FY 2005 to FY 2010 is down 50 percent. Additionally, the amount reimbursed to the Judgment 
Fund during FY 2010 ($300,000) is at a record low in comparison to the past five FYs. 
During FY 2006 through 2010, the number of administrative complaints steadily declined. the 
number of administrative complaints in FY 2010 was 335, which is four percent less than the 
number of complaints in FY 2009, and 41 percent less than the number in FY 2006 (Table 2). 
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Table 2: Decline in Complaints from 2006 to 2010 

Year 2006 2007 2008 2009 2010 

Number of Complaints Filed 484 475 374 349 335 

Percent change compared to prior FY -1.9% -21.3% -6.7% -4.0% 
Percent change in number of 

-1.9% -22.7% -27.9% -30.8% 
complaints filed since FY 2006 

Additionally, from FY 2006 to FY 2010, the ratio of the total number of complaints to the total 
number of workforce steadily declined, from 0.90 percent in FY 2006, to a low of 0.58 percent in 
FY 2010 (Table 3). 

Table 3: Number of Total Employees vs. Overall Complaints Filed 

Year 2006 2007 2008 2009 2010 
Total number of DOT employees 54006 54383 55589 57793 58,203 
Number of complaints filed 484 475 374 349 335 
Number of complaints filed as a 0.90% 0.87% 0.67% 0.60% 0.58% 
percent of total workforce 

There were four findings of discrimination rendered. Looking at the most frequent bases over 
the past five years, the basis of disability came up most frequently, followed by reprisal, and 
race. The top findings of discrimination rendered by basis in FY 2010 was color (2), age (1), 
race (1), and reprisal (1) (See Appendix 1, Figure 5). 

Looking at the most frequent issues over the past five years, the issue of promotion/non-selection 
remains prominent, followed by non-sexual harassment (See Appendix 1, Figure 4). The top 
findings of discrimination rendered by issue in FY 2010 were harassment (3) and 
appointment/hire (1) (See Appendix 1, Figure 6). 

In FY 2008, the DOT reimbursed the Judgment Fund $2,763,634. In FY 2009, the DOT 
reimbursed the Judgment Fund $377, 377. In FY 2010, the amount reimbursed to the Judgment 
Fund was down to $300,000. This is a decline of 89.14 percent from the 2008 level. 

Additionally, there was an increase in the number of disciplinary actions taken in FY 2010 
compared to FY 2009. In FY 2010, there were 17 disciplinary actions taken, which included 14 
letters of reprimand, removing two employees from Federal service, and issuing a 5-day 
suspens10n. 

1n contrast, in FY 2009, there were 12 disciplinary actions taken, including a 5-day suspension, 
two 3-day suspensions, one 2-day suspension, and one I-day suspension. 
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III. No FEAR Training 

Section 202 (c) of the No FEAR Act requires Federal agencies to provide training for their 
employees on the rights and remedies under Federal antidiscrimination, retaliation, and 
whistleblower protection laws. Under 5 C.F.R. § 724.203, Federal agencies were required to 
develop a written training plan and to have trained their employees by December 17, 2006, and 
every two years thereafter. Under implementing regulations, new employees are to receive No 
FEAR training within 90 days of appointment through either an agency's orientation program or 
some other No FEAR training program. 

Based on the DOT's records through September 30, 2010, almost 59 percent (2,517) of the 4,299 
new hires received training within 90 days of appointment. In FY 2009, approximately 63 
percent of new hires received No FEAR training within the first 90 days of their employment. In 
addition, the Department satisfied the regulations to train all employees every two years. This 
training cycle ended December 17, 2010. Consequently, the DOT will report the results in the 
2011 No FEAR annual report. 

IV. Description of Policy on Disciplinary Actions 

Section 203 (a) (6) of the No FEAR Act requires that Federal agencies include in their Annual 
Report to Congress, a detailed description of the policy implemented by the agency relating to 
disciplinary actions imposed against a Federal employee who discriminates against any 
individual in violation of any of the laws cited under section 20l(a)(l) or (2), or committed 
another prohibited personnel practice that was revealed in the investigation of a complaint 
claiming a violation of any of the laws cited under section 20l(a)(l) or (2). 

There are four Secretarial policy statements issued by the Secretary of the DOT that reinforce the 
DOT commitment to establish a workplace free from discrimination, harassment, and 
retaliation. These policies advise employees of disciplinary action for engaging in 
discriminatory misconduct and/or advise employees about their rights and responsibilities. In 
effect, the DOT's employees are accountable for their actions with respect to these policy 
statements. The policy statements include the: 

• Equal Employment Opportunity Policy Statement: This policy statement emphasizes the 
DOT determination to subject employees to appropriate disciplinary action for engaging 
in unlawful discriminatory practices or allowing discriminatory practices to exist (See 
Appendix 3). 

• Policy Statement on the Prevention of Harassment: This policy statement communicates 
the DOT's zero tolerance of harassment against employees on the basis of race, color, 
national origin, religion, age ( 40 and over), sex, disability, sexual orientation, genetic 
information, or engaging in any EEO protected activity (See Appendix 4 ). 

• Policy Statement on Whistleblowing: This policy statement communicates the DOT' s 
commitment to protecting employees and job applicants from interference or retaliation 
when making protected disclosures (See Appendix 5). • 
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• Policy Statement on Employment and Advancement of Persons with Disabilities: This 
policy statement communicates the DOT' s strong commitment to be a model employer 
for persons with disabilities, especially persons with targeted disabilities, by encouraging 
the advancement of employment opportunities and improving the work environment by 
identifying and removing barriers to hiring, retaining, and promoting those qualified, and 
by prohibiting discrimination (See Appendix 6). 

V. Accomplishments 

A. Policy 

• Secretary LaHood announced a new partnership with Spelman College that 
supports President Obama's March 11, 2010 Executive Order 13506 
establishing a White House Council on Women and Girls, which provides a 
coordinated Federal response to the challenges confronted by women and 
girls. 

B. Awareness 

• The DOT developed the ldeaHub, as a new online tool, that helps employees 
share suggestions about how DOT can accomplish its mission more 
efficiently, and make the workplace more collegial. IdeaHub was created in 
response to the results expressed in the 2010 Federal Employee Viewpoint 
Survey. Most importantly, it is a new venue for the employee to deliver ideas 
directly to the DOT's top leadership and all DOT employees. ldeaHub is 
more than a suggestion box, it allows employees to submit their ideas, read, 
comment on, and rate ideas from other DOT employees, and if leadership 
accepts the idea, they implement them. Moreover, leadership also uses 
IdeaHub to post challenges directly to employees. If an employee has an idea 
about how to make our Nation's roads safer, or a suggestion about how 
managers can more effectively communicate with regional and field 
employees, or if an employee simply wants to make a minor change, the DOT 
wants to hear it. No idea is too big or too small. 

• The DOT is committed to a vision of ensuring that all Americans have the 
same opportunities for living, learning, and earning, all tied together by 
accessible transportation. With that goal in mind, the DOT hired its first 
Senior Advisor for Accessible Transportation. As stated by the Secretary, 
"Our transportation systems are about a lot more than just steel and concrete. 
They connect us with our communities and the people we love. They allow us 
to pursue education, employment, and the experiences that make life worth 
living, and there's no one who understands that better than, the new Senior 
Advisor for Accessible Transportation, a person with disabilities himself. 
Because of public transportation, he was able to go to school, he was able to 
start building a career, [and] he was able to live independently. Those things 
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wouldn't have happened for him otherwise. With this employee leading the 
charge, the Department of Transportation is committed to making that vision a 
reality so that all Americans have the same opportunities for living, learning, 
and earning." 

• The Research and Innovative Technology Administration (RITA), a DOT OA 
developed a Choice Awards Campaign. In addition to the choices that are 
available to all employees, RITA employees can also raise concerns with an 
ombudsman or the Employee Quality Counsel. 

• In FY 2010, the Department received a 60.4% approval rating from 
employees on its Human Capital Survey, compared to 52.2% in FY 2009. 
This was a 15.8% improvement, ranking the Department as the most 
improved agency for the year. 

• The Administrator for the Federal Aviation Administration (FAA) established 
the EEO Action Committee, which held its initial meeting on January 26, 
2010. The Committee includes an executive from each line of business and 
staff office. The Committee has quarterly meetings to strategically address 
challenges and work towards compliance in accordance with EEOC 
Management Directive MD 715. 

• In FY 2010, the FAA participated in 139 outreach events, targeting minorities, 
women, and people with disabilities. This resulted in collecting 10,122 e-mail 
addresses from perspective candidates with specific job areas of interest. 
FAA also published advertisements in magazines such as Black Employment 
and Entrepreneur Journal, the Professional Woman's Magazine, the Hispanic 
Network Magazine, as well as in the Hispanic, Arab, and African American 
Yearbooks. 

C. Training 

• The Departmental Equal Employment and Personnel (DEEP) Lawyers' 
Networking Group was established by the DOT's Office of the General 
Counsel in 2003. The purpose of DEEP is to connect lawyers throughout 
DOT who practice in the substantive areas of EEO and personnel law. 
Among other things, DEEP provides networking opportunities to share 
information, address and discuss EEO and personnel issues, provide training 
opportunities, create a network for guidance and assistance, increase 
communication, and create unity among lawyers within the DOT. In FY 
2010, administrative judges and attorneys from the U.S. Equal Employment 
Opportunity Commission (EEOC) and the U.S. Merit Systems Protection 
Board (MSPB), and attorneys from the Department of Justice and National 
Archives and Records Administration, provided monthly outreach sessions. 
During FY 2010, these speakers discussed the following: 
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o Electronic Discovery; 
o MSPB Update; 
o Medical Exams/Inquiries Pursuant to the Rehabilitation Act; 
o Americans with Disabilities Act Amendments Act of 2008; 
o The Genetic Information Nondiscrimination Act of 2008; 
o MSPB Individual Rights of Action; 
o National Origin Discrimination; 
o The EEOC' s Notice of Proposed Rulemaking on the Americans with 

Disabilities Act Amendments Act of 2008; and 
o The Uniformed Services Employment and Reemployment Rights Act 

of 1994. 

• The DOT' s Office of the General Counsel hosted its second annual General 
Law Lawyers' meeting in February 2010. The purpose of this meeting was to 
provide an opportunity for the Office of the General Counsel staff to meet 
their counterparts in the DOT's OAs, to encourage open dialogue, and to help 
ensure consistent legal advice. 

The hot topics discussed by the EEO/Personnel Group were litigation holds 
and electronic discovery. The attorneys also discussed available employment 
training opportunities via: 

o The EEOC's Examining Conflicts in Employment Law (EXCEL) 
Conference; 

o The EEOC's Law Week Seminars; 
o The DEEP Lawyers' Networking Group meetings; 
o The free Electronic Discovery Conference; and 
o Audio conferences sponsored by the Federal Railroad Administration 

on Fitness for Duty Requirements and Accommodations for 
Psychiatric Disabilities. 

• The FAA Civil Rights Office coordinated with the EEOC to host an Aviation 
Training Network (A TN) broadcast on disabilities. One hundred and fifty 
managers viewed the broadcast called, "Let's Get to Know the Facts about 
Hiring and Obtaining Reasonable Accommodations for People with 
Disabilities." 

• In FY 2010, the FAA EEO Training Institute, the civil rights directors, and 
staff delivered 463 EEO briefings to a total of 6,337 managers and employees. 
Out of 1,197 Air Traffic Controllers and Technical Operation students hired, 
the EEO Training Institute trained 1,151, or 96%. 

9 



VI. DOT's Actions Planned!faken to Improve Complaint or Civil Rights Programs 

A. Actions Planned (Pursuant to Section 203 (a) (7) (D)): 

1) Perform an analysis on recruitment, on board, and/or outreach efforts and 
triggers to understand the causes of underrepresentation in certain areas of the 
workforce. 

2) Achieve a biannual goal of educating all employees of their rights and 
protections under antidiscrimination, retaliation, and whistleblower protection 
laws. 

3) Train 100 percent of new employees regarding their rights and protections 
under antidiscrimination, retaliation, and whistleblower protection laws, 
within 90 calendar days of their appointments using the Training Management 
System (TMS) to load the training into the learning plans of new employees. 

4) Provide annual training to all supervisors and managers on recruiting and 
maintaining a diverse workforce. 

5) Develop a centralized tracking system for Federal Court Cases. This system 
can facilitate the processing of information needed for the Annual Report to 
Congress pursuant to the No FEAR Act and will be used for other purposes. 

6) Coordinate development of an OneDOT recruitment plan for individuals with 
disabilities and targeted disabilities. 

7) Collaborate with veterans programs to increase hiring of veterans with 
targeted disabilities. 

8) The Departmental Office of Civil Rights (DOCR) will be reviewing and 
potentially revising the DOT policy on processing reasonable accommodation 
requests (DOT Order 1011.1 ). Specifically, the Order will reflect changes 
included in the ADA Amendments Act of 2008 and the Genetic lnforn1ation 
Nondiscrimination Act of 2008. 

B. Actions Taken 

• The DOCR created an automated tracking system for accommodation request, 
named Online Accommodations Tracking System (OATS), and implemented 
it on November 10, 2009. OATS helps to generate aggregate reports per DOT 
OAs that the DOT uses to conduct analyses. Disability Program Managers in 
each DOT OA were instructed on how to enter information into the system. 
Use of the system generated discussion on how to revise the system to make it 
more "user-friendly" for OA reasonable accommodation decision makers and 
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OA system administrators. The DOT's goal for FY 2011 is to correct the 
inconsistencies in the system. 

• The DOT now requires electronic No FEAR training to be included within 
each employee's e-Learning program. This helps to ensure that employees 
take their training as required every two years. All new employees will have 
the No FEAR training uploaded into their e-Learning program, and are 
required to complete the training within 90 days of hire. 

C. Practical Knowledge Gained 

Since the first year of implementing the No FEAR Act, the DOT continues to gain 
practical knowledge and experience, and recognize the importance of a 
centralized database that interfaces with the DOCR, Office of Human Resource 
Management, Offices of the General Counsel, Office of the Chief Financial 
Officer, and the OAs' civil rights, human resources, and legal offices. The Office 
of the Secretary of DOT and our 10 Operating Administrations (FAA, FHW A, 
FMCSA, FRA, FTA, MARAD, NHTSA, PHMSA, RITA, and SLSDC), play a 
vital· role in meeting the reporting requirements of the No FEAR Act. As a result, 
the DOT will continue development of information system(s) to facilitate the 
process of gathering and analyzing data from secretarial offices down to the OAs. 

VII. Conclusion 

During FY 2010, the DOT made major strides to increase employee satisfaction, resulting in a 
reduction of the overall number of complaints, Federal court case judgments, awards, 
compromise settlements, administrative complaints, and reimbursements to the Judgment Fund. 
Based on the results of the 2010 Federal Employee Viewpoint Survey, the DOT ranked third in 
the list of Agencies with the Greatest Ranking Score Increase, on the OPM' s Human Capital 
Assessment, and Accountability Framework, since 2008. Additionally, the number of 
complaints filed decreased by 33.82 percent over the last four years. The number of Federal 
court cases declined by 37.5 percent since the previous year, and the reimbursement to the 
Judgment Fund reached a historic low of $300,000. These positive trends relate to both the 
No FEAR Act, and the Secretary's strong policy statements against workplace discrimination, 
harassment, whistleblower rights, and the No FEAR Act training. Nonetheless, there are still 
opportunities for improvement, particularly with providing new employees with No FEAR Act 
training within 90 days of coming aboard. The DOT also notes the lack of disciplinary actions 
against offenders emanating from Federal court cases and will conduct further review of the 
reasons. 
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Appendix 1: Charts 
Figure 1: Complaints Filed 
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Figure 2: Number of Final Actions Findings of Discrimination With or Without Hearing 
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Figure 3: Four Top Complaints Filed by Basis 

Four Top Complaints Filed by Basis 
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Figure 4: Four Top Complaints Filed by Issue 
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Figure 5: Number of Findings of Discrimination by Basis 

Number of Findings of Discrimination by Basis 

10 

9 

8 

7 

i 
6 

I 

5 

4 

3 

2 

~ I] ~ 1 - [( ~ I II 1 1~ 
0 -

2005 2006 2007 2008 2009 201o* 
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• National Origin 1 0 0 0 0 0 

• Non-EEO 0 0 0 0 0 0 

• Race 4 0 2 1 0 1 

• Religion 0 0 0 0 0 0 

Reprisal 9 0 4 1 1 1 

(Note*There were four findings of discriminatio~ but five bases) 
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Figure 6: Number of Findings of Discrimination by Issue 

Number of Findings of Discrimination by Issue 
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• Disciplinary Action 2 0 0 0 1 0 
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• Reassignment 1 0 0 0 0 0 

• Reasonable Accommodation a 1 0 0 0 0 

• Reinstatement a 0 0 0 0 0 

• Retirement 0 0 0 0 0 0 

• Termination 0 0 0 0 0 0 

Terms/Cond. Of Employment 3 0 1 0 1 0 

Time & Attendance 0 0 0 0 0 0 

Training 1 0 0 0 0 0 

Other 3 0 1 0 0 0 

(Note*There were four findings of discrimination but only 2 issues) 
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Figure 7: 2010 Total Number of Cases by Alleged Violation 
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Figure 8: Total Number of Cases Resulting in Reimbursement to the Judgment Fund. 
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Figure 9: Cases Resulting in Reimbursement to the Judgment Fund by Antidiscrimination Law 
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Appendix 2: EEO Data Posted 
The U.S. Department af Transportation (All Operating Administrations) 

Equal Employment Opportunity Data Posted 
Pursuant to the No FEAR Act 

Equal Employment Opportunity Data Posted Pursuant to Title III of the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Pub. L. 107-174 

Complaint Activity 

2005 

Number of Complaints Filed 408' 

Number of Complainants 

Repeat Filers 27 i 

Comparative Data 
Previous Fiscal Year Data 

2006 2007 2008 

484 475 . 374 

451 351 

34 21 ' 23 . 

2009 

349 

323 

24 

2010 
thru 
9/30 

335 

311 

20 

21 

I 
I 



Complaints by Basis 
Note: Complaints can be filed alleging multiple 

i bases. The sum of the bases may not equal total 
complaints filed. 

Race 

Color 

Religion 

Reprisal 

Sex (including complaints filed under Equal Pay Act) 

National Origin 

Age 

Disability 

Comparative Data 
Previous Fiscal Year Data 

2010 

. 2005 2006 . 2007 2008 2009 . 

133 167 150 120 94 123 

66 67 53 51 41 44 

12 14 19 17 17 14 

155 208 . 150 173 132 ' 164 

113 174 159 i 129 116 145 
I 

I 
47 50 51 I 34 I 21 49 

155 192 162 118 104 107 

70 71 73 58 59 82 
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Non-EEO basis 

Complaints by Issue 
Note: Complaints can be.filed alleging multiple 

' issues. The sum of the issues may not equal total 
complaints filed. 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-time 

Disciplinary Action 

Demotion 

* ' 51 < 8 S, 

Comparative Data 
Previous Fiscal Year Data 

4 12 

2010 
thru 

2005 2006 2007 2008 2009 9/30 

36 IO 23 6 6 8 

26 39 36 24 • 28 30 

12 15 9 

1. 0 1 

3 3 2 3 
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Complaints by Issue 
Note: Complaints can be filed alleging multiple 

' issues. The sum of the issues may not equal total 
complaints filed. 

Reprimand 

Removal 

Suspension 

Other 

Duty Hours 

Evaluation Appraisal 

Examination/Test 

Harassment 

Comparative Data 
Previous Fiscal Year Data 

2010 
thru 

! 2005 ' 2006 . 2007 2008 2009 9/30 

9 11 

2 s 8 8 4 3 

I9 I6 . 12 13 IS 32 

8 IL I7 ll I2 IS 

8 10 I4 : 9 7 6 

20 . 22 Is 26 I 9 20 

I I 1 1 I 0 
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Complaints by Issue 
Note: Complaints can be filed alleging multiple 

' issues. The sum of the issues may not equal total 
complaints filed. 

Non-Sexual 

Sexual 

Medical Examination 
,--··-- ---·- ··-· 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

Denied 

Comparative Data 
Previous Fiscal Year Data 

2010 
thru 

. 2005 • 2006 2007 . 2008 2009 9/30 

5 44 71 59 28 124 

45 5 8 8 . 3 11 

0 2' 3 2 0 

26 21 11 15 ' 16 ; 12 

91 126 86 . 91 87 

19 . 10 . 6 1 8 9 
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Complaints by Issue 
Note: Complaints can be filed alleging multiple 

' issues. The sum of the issues may not equal total 
complaints filed. 

Directed 

Reasonable Accommodation 

Reinstatement 

Retirement 

Termination 

Terms/Conditions of Employment 

Time and Attendance 

Training 

Comparative Data 
Previous Fiscal Year Data 

2010 
thru 

2005 2006 2007 2008 2009 9/30 

16 10 11 15 16 15 

22 16 20 12 16 15 

6 3 1 2 0 1 

4 11 9 5 2 7 

8 28 i 23 24 22 34 

18 29 i 31 13 7 9 

26' 33 26 14 24 14 

31 30 25 31 
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Complaints by Issue 
Note: Complaints can be filed alleging multiple 

l issues. The sum of the issues may not equal total 
complaints filed. 

Comparative Data 
Previous Fiscal Year Data 

··-·-r··-·--·· 

I 

; 

• . · 1 ... ·· 1 ··· . I I 

• j i ! I 2010 i 
I i ; ! thruj

1 

2oos 2006 12001 1 2oos i 2009 I 9/30 
.. ·-- -·-·- ··-·-·--···-·····-i·----t····-··-.J··-·-···--····- . 

: I I I i I 

Other 

Processing Time 

Complaints pending <for any length of 
time) during fiscal year 

Average number of days in 
investigation stage 

Average number of days in final action 
stage 

Complaints pending <for any length of 
time) during fiscal year where 
hearing was requested 

··2··'············ 10 i 51 L 50 I 'I l ':J 
I Comparative Data I 

•-··---·····P __ r_e_v···i·o····u···s._F_'.·. s··c·a···'·· Year Da._t·a· • ·-···· --···! 

I 

2010 

* 203.62 192.97 . 235.88 162.96 140.76 
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Processing Time 

Average number of days in 
investigation stage 

Average number of days in final action 
stage 

Complaints pending (for any length of · 
time) during fiscal year where 
hearing was not requested 

Average number of days in 
investigation stage 

Average number of days in final action 
stage 

Complaints Dismissed by Agency 

Comparative Data 
Previous Fiscal Year Data 

2005 2006 2007 2008 2009 

2010 
thru 
9/30 

* 205.6 124.20 • 235.29 162.66 143.52 

* 205.6 • 195.34 236.24 • 160.51 136.93 

* 43.76 • 215.59 175.91 116.86 83.97 

Comparative Data 
Previous Fiscal Year Data 

2010 
thru 
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9/30 

2005 2006 2007 2008 2009 

Total Complaints Dismissed by Agency 224. 200 111 114 110 80 

Average days pending prior to dismissal 340 174 160 135 61.33 55.13 

Complaints Withdrawn by Complainants 

Total complaints Withdrawn by Complainants * 17 17 32 26 19 
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Total Final 
Actions Finding 
Discrimination 

Total Number 
Findings 

Without Hearing 

2005 

# 

10 

1 10% 0 

Comparative Data 

Previous Fiscal Year Data 

2006 2007 2008 2009 

% # 

2 

3 38% 0 0 

With Hearing 9 90% 2 100% 5 62% 2 100% 2 100% 

Findings of Discrimination Comparative Data (Sec. 1614.705) 
Rendered by Basis Previous Fiscal Year Data 

Note: Complaints can be 2005 2006 2007 2008 2009 
filed alleging multiple 
bases. The sum of the bases 
may not equal total 
complaints and findings. # % # % :# % '# % # % 

Total Number Findings 10 2 8 ; 2 2 

2010 

thru 

30-Jun 

0 

4 100% 

2010 
thru 
9/30 

# % 

4 

30 



Race 

Color 

Religion 

Reprisal 

Sex (including complaints 
filed under Equal Pay Act) 

National Origin 

Age 

Disability 

Non-EEO 

4 40% 0 2 29 l 50% 0 l 25% 

4 40% •o l 14 0 0 2 50% 

2 20% 0 0 0 0 0 

9 90% 0 •4 57 l 50% l 50% l 25% 

4 0 0 • l 50% 0. 

l 10% 0 0 0 • 0 0 

o• l 50% 2. 29 0 0 . I 25% 

0 l 50% l 14 0 l • 50% 0 

* . * 0 o·o 0 

2 4 
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Findings After Hearing 

Race 

Color 

Religion 

Reprisal 

Sex (including complaints 
filed under Equal Pay Act) 

National Origin 

Age 

Disability 

Non-EEO 

3 33% 0 0 l 50% 0 l 25% 

2 22% 0 0 2 50% 

l 11% 0 0 0 0 0 

6 67% 0 3 75% . l 50% . l 50% l 25% 

4 44%; 0 0 0 l 50% () 

l 11% 0 0. 0 'o 0 

0 0: 0 25% 

l 11 % . l 50% l 25% 0 l 50% 0 

*i 0 0 
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Findings Without Hearing 

Race 

Color 

Religion 

Reprisal 

Sex (including complaints 
filed under Equal Pay Act) 

National Origin 

Age 

Disability 

Non-EEO 

I 0 

1 100% 0 

0 . 0 

0 . 0 

0 0 

o· o' 

0 0 

Oi . 0 

0 0 

0 0 

3 . 0 0 0 

1 33% 0 0 0 

0 0. 0 0 

0 0 0 0 

0' 0 .o 

o. 0 Cl 

0 0 0 0 

2 67%. 0 0 () 

O· 0 

0 i 0 0 0 
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Findings of Discrimination 
Rendered by Issue 

# 

Total Number of Findings · 10 · 

Appointment/Hire 0 

Comparative Data 
Previous Fiscal Year Data 

2008 2009 

%#% #%#%# % 

2 . 8 2 2 

o, l 13% . l 

2010 
thru 
9/30 

# % 

4 

l 25% 

Assignment of Duties l 10% . 0 0 0 () l 50% 0 

Awards 0 0 0 0 0 i 0 0 

Conversion to Full-time o· 0 0 0 0 0 0 

Disciplina ry Action 
. 

i 
Dem otion () l 10% 0 i () i 0 0 
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Findings of Discrimination 
Rendered by Issue 

Reprimand 

Suspension 

Removal 

Other 

Duty Hours 

Evaluation Appraisal 

Examination/Test 

2005 

Comparative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 

2010 
thru 
9/30 

# % # % # % # % # % ;# % 

0 0 0 0 1 50%. 0 

0 0 0 0 . 0. 0 

0 0 o· 0 0 0 

* * * * 

0 0 0 0: 0 0 

0 1 10% 0 0 0 

0 0 0 0 0 0 
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Findings of Discrimination 
Rendered by Issue 

Harassment 

Non-Sexual 

Sexual 

Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

2005 

Comparative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 

2010 
thru 
9/30 

# %#%#%#%#%#% 

l 10% 0 l 13% : 0 2 100% 0 

0 0 o: 0 0 0 

0 0 0 0 0 

O' 0 l 13% 0 ; 
I 

l 10% l 50% : 2 25% ; l 50% 0 3 75% 
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Findings of Discrimination 
Rendered by Issue 

Denied 

Directed 

Reasonable Accommodation 

Reinstatement 

Retirement 

Termination 

Terms/Conditions of 
Employment 

2005 

Comparative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 

2010 
thru 
9/30 

# % # # % # % # % 

0 0 1 13% 0 0 0 

1 10% 0 0 0 0 

0 1 50% 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

; 3 30% 0 1 13% 0 
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Findings of Discrimination 
Rendered by Issue 

Time and Attendance 

Training 

Other 

Findings After Hearing 

AppointmentJHire 

Assignment of Duties 

2005 

Comparative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 

2010 
thru 
9/30 I 

.J 

# %#%#%#%#%#% 

0 0 0 0 

1 . 10% 0 0 

0 1 13% () 0 .0 

i 9 .2 5. 2 2 

0 0 oi o t5o%o • 1 25% 

1 • 10% 0 0 0. 0 0 1 50% 0 
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Findings of Discrimination 
Rendered by Issue 

Awards 

Conversion to Full-time 

Disciplinary Action 

Demotion 

Reprimand 

2005 

Comparative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 

2010 
thru 
9/30 

# % # % # % ;# % # % # % 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 .o 

I 10% 0 0 () 0 () 

0 0 0 () I 50% 0 

39 
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Findings of Discrimination 
Rendered by Issue 

Suspension 

Removal 

Other 

Duty Hours 

Evaluation Appraisal 

Examination/Test 

Harassment 

2005 

Comparative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 

# % #. % # % # % # % 

0 0 0 0 0 

0 O' 0 i 0 ! 0 

* * * * 0 

0 0 0 0 0 

1 10% 0. o. 

0 0 

2010 
thru 
9/30 

# % 

0 

0 

0 

0 

0 

0 
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Findings of Discrimination 
Rendered by Issue 

Non-Sexual 

Sexual 

Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

2005 

Comparative Data 
Previous Fiscal Year Data 

2006 2007 2008 

2010 
thru 
9/30 

# % # % # % i# % # % # % 

1 10% 0 0 0 2 100% () 

0 Oi 0 0 

0 0 0 0 0 

1 33% 0: 0 () 

0 1 50% ()' 1 50% 1 50% 3 75% 

41 



Findings of Discrimination 
Rendered by Issue 

Denied 

Directed 

Reasonable Accommodation 

Reinstatement 

Retirement 

Termination 

Terms/Conditions of 
Employment 

2005 

Comparative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 

I 
2010 I 

thru I 
9/30 j 

# %#% #%#%# % #% 

0 0 0 0 0 0 

l 10% 0 0 0 0 

0 l 50% 0 0 0 

0 0 0 

0 0 0 0 o: 0 

0 0 0 0 o. 0 

3 ; 30% 0 l 33% 0 l 50% I() 

42 



Findings of Discrimination 
Rendered by Issue 

Time and Attendance 

Training 

Other 

Findings Without Hearing 

Appointment/Hire 

Assignment of Duties 

Awards 

2005 

Comparative Data 
Previous Fiscal Year Data 

2006 2007. 2008 2009 

2010 
thru 
9/30 

#%#%#%#% 

0 0 0 0 0 () 

1 10% 0 o. 0 

! 3 30% 0. 1 33% ! 0 0 () 

0 0 3 0 Ol 0 

0 0 1 33% 0 0 () 

0 0 0 0 0 0 

0 o, 0 . 0 i 0 o· 
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Findings of Discrimination 
Rendered by Issue 

Conversion to Full-time 

Disciplinary Action 

Demotion 

Reprimand 

Suspension 

Removal 

Other 

2005 

Comparative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 

2010 
thru 
9/30 

# % # % # % :# % # % # % 

0 0 0 0 0 (} 

0 0 0 0 0 (} 

0 0 0 0 () 

' 
0 0 o· ' 0 i 0 () 

0 0 0 0 0: () 

* * * () () () 
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Findings of Discrimination 
Rendered by Issue 

Duty Hours 

Evaluation Appraisal 

Examination/Test 

Harassment 

# 

0 

0 

0 

2005 

Comparative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 

' 
% # % # % '# % #I % 

0 0 0 

0 0 0 0 

0 o· 0 0 

2010 
l
l 

thru 
9130 I 

J 

# % 

() 

() 

() 
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Findings of Discrimination 
Rendered by Issue 

Non-Sexual 

Sexual 

Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Re11ssignment 

2005 

0 

0 

0 

0 

Comparative Data 
Previous Fiscal Year Data 

2008 2009 

2010 
thru 
9/30 

% # % ,# % # % # % 

0 0 0 

0 Qi 0 () 

0 0 0, oi '0 

0 o 0
1 

0 () 

0 1 33% 0 0 () 
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Findings of Discrimination 
Rendered by Issue 

Denied 

Directed 

Reasonable Accommodation 

Reinstatement 

Retirement 

Termination 

Terms/Conditions of 
Employment 

2005 

Comparative Data 
Previous Fiscal Year Data 

2006 2007 2008 

# % #: % # % # 

0 0 l : 33% 

0 0 0 0 

0 0 0 0 

0 0 0 o! 

0 o· 0 0 

0 .o 0 

0 0 0 o: 

2009 

0 

0 

0· 

0 

0 

0 

2010 
thru 
9/30 

!# % 

0 

0 

0 

:o 

() 

() 

i() 
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Findings of Discrimination 
Rendered by Issue 

2005 

Comparative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 

2010 
thru 
9/30 

# %#%#%#%#%#% 

Time and Attendance 0 0 

Training 0 0 

Other 0 0 

Pending Complaints Filed in Previous Fiscal Years 
by Status 

0 

0 

0 

0 0 0 

0 0 0 

0 0 0 

Comparative Data 
Previous Fiscal Year Data 

2005 ! 2006 ! 2007 2008 2009 

2010 
thru 
9130 I 
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Pending Complaints Filed in Previous Fiscal Years 
by Status 

Total complaints from previous Fiscal Years 

Total Complainants 

Number complaints pending 

Investigation 

Hearing 

Final Agency Action 

Comparative Data 
Previous Fiscal Year Data 

2010 
thru 

2005 . 2006 2007 2008 2009 9/30 

* 688 609 718 668 474 

* 513 349 

* . 276 ! 101 85 69 86 

* 295 251 85 236 288 

* 60 46 68 
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Pending Complaints Filed in Previous Fiscal Years 
by Status 

Appeal with EEOC Office of Federal Operations 

Complaint Investigations 

Pending Completion Where Investigation Exceeds 
Required Time Frames 

Comparative Data 
Previous Fiscal Year Data 

2010 
thru 

2005 : 2006 2007 2008 2009 9/30 

* 1 2 1 

Comparative Data 
Previous Fiscal Year Data 

1 72 

2010 
thru 

2005 2006 2007 2008 2009 9/30 

* 50 79 41 33 21 

*Data was not collected prior to DOT's implementation of the standard posting format 
mandated by EEOC's final rule dated August 2, 2006. This page was last modified on December 
1, 2010. 
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Appendix 3: EEO Policy Statement 

THE SECRETARY OF TRANSPORTATION 
WASHINGTON, O.C. ~:0590 

September I 0. 20 I 0 

Equal E1nploymcnt ()pportunity Policy Statement 
20!0 

The U.S. Depart1ncnt ofTransportatio11 \Viii rnaintain a 1nod!.!I Fc<leral \vork cnvironn1cnt that is 
free of discrin1ination. \Ve 'Nil\ ensure equal cn1ployn1c-nt opportunity for employees and 
applicants for en1ployn1cnt, n.:gurdless of racl!. color. national origin, ri::ligion, sex, genetic 
in/Onnation, age (40 and over), disabill1y, sexual orientation. or protected activity. 

l :un con1mittcd to fostering through effective outreach, recruit111ent, biring, und etnployec 
devclopn1ent an inclusive \vorkforcc that reflects 1\1ncrica·s <liversity. \Ve \viii continue to 
identify nnd eli1ninate barriers to equ::il ctnploymcnt opportunities for individuals \Vith 
disabilities antl groups with a lo\V pa11icipation rat~ ofe111ployn1ent in the workfrircc. Equal 
opportunity. exclusive ot'unla\.vful bins or prejudice, to \vork and advance based upon merit is 
the l<nv and not an option. l also expect all manugcrs and sup~rvisors to ensure that our 
crnployccs are given equal opportunity for training antl career development progran1s. 
pton1otions. a\van.ls and recognitions. and other applicable benefits and privileges of 
c1nploy111cnt. 

'fhe IJcpartmcnl \Viii enforce zero to!ernnce of discrimination in the \Vorkplace. Violations of the 
la\.v prohibiting un\av.-·ful discri1nination practices \Yill rcsuh in appropriBte disciplinary actions 
against ofTcndcrs, up to and including dismissal. E1nployccs \Vho believe thc:y have been 
StJbjected to unla\\rful discrimination, su~jected to reprisal for opposing discrilnination in the 
agency. or hindered fro1n participating in the c1nploy111cnt di~cri1nination co1nplaint process are 
encouraged to contact their OHicc ofC:ivif I<.i~hts or the f)cpartn1ental ()flice of Civil R.ights. 

Ll!t us 1nuintain our con1n1iuncnt to fosl • ing nn ex· lent \VOrk cnvirontnent free of unlawful 
tliscri111ination. 1\ll c1nployecs n1ust n1ply \Vi 
we pcrfom1 the Dcpartn1cnfs 1nissi( 
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Appendix 4: Prevention of Harassment Policy Statement 

THE SECRETARY OF TRANSPORTATION 
WASHINGTON, D.C. 20590 

Sept~n1hl.'r 10. 2010 

Policy Stalcn1cnt on the Prevention ofHar:1ssn1cnt 
2010 

The U.S. Deparunent of Transportation is connnittcd to zero tolerance for haruss1ncnt on the 
basis of race, color. national origin. religion. sex, genetic infom1ation. age (~O and over). 
disability, sexual orientation. or protected activity. I larassn1ent in this co11tl.'xt is defined as 
conduct that is so ofli.:nsivc as to create a \Vork cnvironn1ent that a reasonable person \vould 
consider intirnidating, hostile, or orf"cnsive. As Sccretnry or Transportation. I a1n comn1itte<l to 
our long~standing policy that harassn1cnt \viii nnt be tolerated and 1nust not occur. 

Ftnployccs \vho helicvc that they have heen victin1s of hurass1ncnt 1nay, \Vithout !'car of reprisal. 
:;!.!ck the i1n1ncdiate assislancc of a managerncnt official or their office of hun1an resources. 
Etnployccs also can contact unequal cntp!oyntcnt opportunity counselor or thdr ()fticc of Civil 
Rights. I expect a manager or supcrvi:->or \Vho hecon1es :1\varc ofharassn1ent to take irnn1cdiatc 
and npproprk1tc corrective action to i:nsure that the harass1ncnt stops and docs not recur. 
Violations of the la\v prohibiting. harass1ncnt or \'iolations of this policy \Vill result in appropriate 
discip!in<Jry actions ngainst the offenders. up to and including disn\issaL This also includes cases 
where a 1nanagcr or supervisor should have kno\vn about the harnss1ncnt and failed to take 
pro1npt and uppropriatc corrective action. 

r a1n con11nit1cd to providing a \vorkplace free from harussn1cnt \Vhcre every employee is treated 
\\'ith respect and dignity. 1 expect each c1nploycc to join 111c in ensuring a harussn1cnt-frcc 
workplace through engaging in conduct that is consistent with this policy of zero tolerance for 
han1ss1ncnt. 

l <1y Laf 
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Appendix 5: Whistleblowing Policy Statement 

THE SECRETARY OF TRANSPORTATION 
WASHINGTON, 0 C. 20590 

September I 0. 20 I 0 

Policy Statement on \Vhistlchlcnving 
2010 

'J11e u.s Departrncnl or-rransportation is COtnmittcd to protecting current and forntcr Federal 
cn1ployees and jub applicants front interference and retaliation \vhen making protected 
disclosures, or "'\vhist[cblo,ving." includes providing inforn1ation related lo a violation of!a\V, 
rule, or regulation~ gross 1nis1n~1nagc1ncnt; gross \vastc of funds; an abuse of authority: or a 
substantial and specific danger to public health or safety. The \\lhistleblowcr Protection 1\cl of 
1989 protects individuals \vho report Federal agency 1uisconduct. The Departntcnt \.Viii initiate 
appropriate actions against n.!sponsihlc persons who take, thn.:a1cn ta take. or fuil to take a 
pt.::rsqnncl action with respect lo any ctnploycc or applicant because of any protected disi.:losurc 
of inforn1ation. In 2002. the Notification and Federal E1nploycc 1\ntidiscrin1ination and 
Retaliation Act (No FE:\R 1\ct) \\as cn<Jctcd to 1nakc all Federal agencies accountable for 
violations ofantidiscri1nination and \\'histlehkl\vcr protection la\VS. 

The Department \viii nol tolerate \vhist\cblo\ver reprisal. l.cgilimate disclosure of information by 
t.:1nployccs is an invaluuhlc resource !Or the ovC'rsight of govcnuncnt operations. Therefore. it is. 
1ny expectation that c1nployces arc able to report these 1nattcrs conlidentially to the Depurt1nent's 
Ollice of Inspector General. the U.S. t)fiicc ofSpccfr1J C'oun.scl. or nppropriate HHJJH1gc1ncnt 
oflic.:ials. Anyone \Vho interfCrcs \Vith or retaliates against any current or f(.)rn1er c1nployec or job 
applicant 111aking a protected disclosure \viii be subject to appropriate disciplinary uction. 

I an1 conunittcd to n1aintaining the D~partment's role as a Fcdt.:ral agency that rcspccts the rights 
of current and fonner Federal c111ployccs or joh applicants to raise legiti1nate conccn1s without 
fear of reprisal. I ask everyone to join me in in1plc1nenting and con1n1unicating this in1portant 
policy. 

I 

I 
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Appendix 6: Employment & Advancement of Persons w/Disabilities Policy Statement 

fHF Sf'CRETARY OF TRANSPORTATION 
V'IASHINGTON. O.C, 2059-0 

September 10. 20 I 0 

Policy Statc1ne11t on E1nploymcnt nnd Ad't'Rnccment of 
Persons with Disuhilitfos 

2010 

I ao1 committed to making the l.LS. Department ofTrJn$portation (DOT) n n1Ddcl cinployer of 
persons with disabilities, especially those with severe disabilities referred to as ''targeted 
dis:i.bilities." Let us continue to enhance access !Or o.:mrloyccs with <lisabilitics. 

We will c0111ply \vi th Section 501 of the Rehabilitntlon Act of J 973. us un1cndc<l, which prohibits 
Fc<lcral agcnck-s frotn discriminating against quulilic<l in<livitl11<1ls with disabilities. The 
Dcpnrtnlent will provide hiring, placement, and advanco.:mcnt opportunities for pcr!ions \Yith 
Jisnbililics. Violations of this law will n:sull in appropriate disdplinary actions against the 
offenders, up to and includlng disn1issal. 

The Dcpnrtment \\'ill continue hi identify and remove any barriers to hiring. retaining, and 
pro1noting persons with Jisabili1ics. All dcpartmcntol organizations will \Vork with their o[fices 
oflnunan resources in outreach efforts to provide employment and intcn1ship opportunities to 
persons \Vith disabilities. especially those \vith "targ.etcd disabilities." ~1y pledged support for a 
n1inimu1n J percent hiring go;:il for indh•iduals with targeted disabilities rcinains applicable lo all 
DOT organizations during 2010. 

I expect everyone to \\'Ork as a tcum to identify. reprn1, and eliminate batTicrs to 1hc cmplnymeot 
of persons v.ith disabilitii:.:s whenever they arc discoYcn:d. (iuiduncc on ho\1<' to handle requests 
fi1r reasonable accornn1odation by employees and cmploy1ncnt applicants is conmincd in DOT 
Order 1011.1, "Procedures for Processing Reasonabk AccomnHldation Requests by Applicants 
and Employees with DisabilitiL's." (Available on the Ocpartmt:nl's \Vcb site al: 
http:/ /W\V\V .doter .ost dot. gov /Documents/ Dot Part/RAP o 1 k v / 1_{!1Q _L~.Q-~ ). 

Rny I nllood 

u 
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The Honorable Jacqueline A. Berrien 
Chair, U.S. Equal Employment 

Opportunity Commission 
131 M Street, NE. 
Fourth Floor, Suite 4NW02F 
Washington, DC 20507 



 



nkFICE OF THE UNDER SECRETARY OF DEFENSE fr 4000 DEFENSE PENTAGON 
WASHINGTON, D.C. 20301-4000 

MAR 2 9 2011 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Ms. Berrien: 
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Enclosed please find a compilation of Fiscal Year 2010 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management (OPM) at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

, We did not receive a report from the Department of the Army and will submit that 
compop.ent's report to you under separate cover as soon as possible. 

\ 

If you have any questions about this submission or require more information, please 
contact Ms. Marilee Perkal at 703.571.9337 or at marilee.perkal@osd.mil. 

• 

Enclosure: 
As stated 

Sincerely, 

arrett, CAPT, USN 
Deputy Director 
Office of Diversity Management and 

Equal Opportunity 



INDEX OF DoD COMPONENT FY10 NO FEAR REPORTS 
 
 
 

Component:   
 

• Army & Air Force Exchange Service (AAFES) 
• Army (ARMY) 
• Business Transformation Agency (BTA) 
• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DFAS) 
• Defense Human Resources Activity (DHRA) 
• Defense Intelligence Agency (DIA) 
• Defense Information Systems Agency (DISA) 
• Defense Logistics Agency (DLA) 
• Defense Media Activity (DMA) 
• Department of Defense Education Activity (DoDEA) 
• Department of Defense Inspector General (DoDIG) 
• Defense Security Service (DSS) 
• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
• Missile Defense Agency (MDA) 
• National Geospatial-Intelligence Agency (NGA) 
• National Security Agency (NSA) 
• TRICARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services University of the Health Sciences (USUHS) 
• Washington Headquarters Services (WHS) 

 

 
 
 

DIROBIN
Highlight



DEFENSE SECURITY SERVICE 
FY10 NO FEAR REPORT 

 
Reference: 5 CFR 724.302 
 

1. Number of cases pending or resolved- 0  
 
2i.  Status or disposition- 0 Pending Investigation, 0 Pending Hearings, 0 Pending 

Final Agency Action, 0 Closed because complainant requested complaint be 
heard in District Court. U.S. Attorney filed motion to dismiss  

 
2ii  Reimbursement to Judgment Fund -0  
 
2ii  Reimbursement for Attorney Fees -0 
 
3.  Number of employees identified in #1 disciplined -0 
 
4. Final year-end data posted IAW EEOC regulations –N/A 
 
5. Number of cases in federal court for disciplined employees -0  
 
6. Agency’s policy for disciplinary action for conduct inconsistent with Federal 

Antidiscrimination Laws & Whistleblower Protection Laws -0  
 
7. Analysis- the DSS workforce increased by 162 (22.7 %) employees, from 711 

in FY09 to 873 in FY10.  60.6 % (529) of the workforce are men and 39.4 % 
(344) are women, an increase from last year's total of 57.8 % (411) and 42.2 
% (300) respectively.  The combined representation of women and minorities 
increased in number; however, the percentage of the total population 
decreased.  Combined representation went from 52.7 % (375) in FY09 to 51.1 
% (446) in FY10.  White females, Hispanic males and females, Asian males, 
American Indian/Alaskan Native males, as well as both genders in the "two or 
more races" category are underrepresented as compared to the National 
Civilian Labor Force.  59.7 % (522) of the total workforce are in GG 13-15 
positions.  Of those, 67.2% percent (351) are men and 32.8% (171) are 
women.  Hispanics represented 1.3 % (7) of the total population in the GG 13-
15 grades; Blacks 14% (73); Native Hawaiian /other Pacific Islander, .4% (2); 
American Indians, .8% (4); Asians represented 3.2% (17); and individuals 
who identify themselves as having two or more races represented 4% (21).  
The total number of employees with targeted disabilities as defined by OPM 
Form 256 is .69%.  The actual number of employees with targeted disabilities 
did not change from FY 09 to FY 10 

 
8. Judgment Fund reimbursement –N/A 
 



9. Agency written plan to train employees about rights and remedies available 
under the Antidiscrimination Laws and Whistleblower Protection Laws. 

 
DSS currently provides new employees with a printed document entitled 
No Fear Act Training which is a description of the laws , statutes, regulations  
policies that protect employees from discrimination and whistleblower 
negative actions. This document is signed by each employee. 
 
For the FY 2011 year all employees will complete an hour long online course 
from a vendor entitled No Fear Act. Compliance to this requirement will be 
tracked and monitored. 



DEFENSE SECURITY SERVICE 
1340 BRADDOCK PLACE 
ALEXANDRIA VA 22$ 14 

DEC 2 0 2010 

MEMORANDUM fOR ALL DEFENSE SECURITY SERVICE EMPLOYEES 

SUBJECT: Anti-Harassment Policy Statement 

This policy statement reaffirms my commitment to prohibit sexual and non-sexual harassment 
in DSS. Managers, supervisors, and employees must remain cognizant of this policy and 
continue to conduct themselves in a manner that is beyond reproach, not only among each other, 
but also in their interactions with all persons conducting business at or with DSS. 

Harassment is a fonn of discrimination which may be based on race, color, national origin, 
sex (including sexual harassment), religion, age (40 or over), disability (physical or mental), 
sexual orientation or retaliation harassment. It is any objectionable verbal or physical conduct, 
comment, or display which demeans, disparages, aggravates, intimidates, or causes humiliation 
or embarrassment to another person. 

Sexual harassment is a form of discrimination that violates Title Vil of the Civil Rights Act of 
1964. Sexual harassment is defined as unwelcome sexual advances, requests for sexual favors, 
and other verbal or physical conduct of a sexual nature, which explicitly or implicitly affects an 
individual's employment, unreasonably interferes with an individual's work performance, or 
creates an intimidating, hostile, or offensive work environment. 

Prevention is the best tool to eliminate harassment in the workplace. All employees have a 
personal responsibility to create and maintain a workplace that is free from harassment by 
refraining from discriminatory or harassing behavior. Supervisors must take appropriate 
preventative or corrective actions to stop any form of harassment, including sexual harassment 
fonn occurring. I will not tolerate any forms of harassment, nor will I tolerate reprisal directed 
against any individual who complains about harassment or participates in an Equal Opportunity 
(EEO) complaints process. DSS takes all allegations of harassment seriously, investigates 
objectively, and if substantiated, will use appropriate disciplinary action, up 10 and including 
termination of employment. 

Employees should immediately address and resolve incidents of harassment at the lowest 
possible level. Employees experiencing harassment should document such incidents, and where 
practical, make their objections immediately know to the harasser or appropriate supervisor. If 
you witness incident(s) of harassment, you should bring it to the attention of an appropriate 
official. 

If an informal attempt at resolution fails or is impractical, an employee may seek relief from 
harassment based on one or more of the prohibited bases cited in paragraph (2) by contacting an 
EEO Counselor within 45 days of the date of the mauer alleged to be discriminatory or in the 

' 



If an informal attempt at resolution fails or is impractical, an employee may seek relief from 
harassment based on one or more of the prohibited bases cited in paragraph (2) by contacting an 
EEO Counselor within 45 days of the date of the matter alleged to be discriminatory or in the 
case of a personnel action, within 45 days of the effective date of the action, or the date when the 
employee became aware of the alleged action. 

A copy of this policy is to be posted on all DSS bulletin boards. For questions concerning 
workplace harassment, contact Carolyn Lyle, at the Office of EEO at (703) 325-1959. This 
policy supersedes Anti-Harassment Policy Statement dated, January 13, 2009. 

Stanley L. Sims 
Director 



DEFENSE SECURITY SERVICE 
1340 BRADDOCK P LACE 

ALEXANDRIA, VA 223t4·1651 

NOV 0 9 20 10 

MEMORANDUM FOR ALL DEFENSE SECURlTY SERVICE PERSONNEL 

SUBJECT: Policy Statement on Equal Employment Opportunity 

This policy reaffirms my commitment to ensure that every employee and applicant for 
employment is treated professionally, equitably, and with dignity and respect regardless of race, 
color, religion, sex (including sexual harassment), national origin, age (40 or over), and physical 
or mental disabilities. Furthermore, employees and applicants must be free from reprisal/ 
retaliation based upon participation in the equal employment opportunity process. 

DSS is committed to the principles that break down barriers and help increase 
employment and advancement opportunities of groups protected under the federal non
discrimination statutes. We at DSS value and respect the differences each employee brings from 
his or her culture. In addition, managers and supervisors must create and maintain an 
environment where all employees are judged on their merit, and to promote a workplace free 
from discriminatory policies and practices. 

Supervisors and managers are expected to promote the agency' s Equal Employment 
Opportunity (EEO) policy in all their employment activities, including through the 
implementation of the affirmative employment program. They will be held accountable for 
supporting the agency's EEO policy and programs. Diversity in our work force enhances our 
ability to accomplish our mission because it increases the range of skills and approaches 
available to us. 

With your support we can reach our EEO and affirmative employment objective and 
create a workplace that is free of all forms of discrimination. I am committed to EEO laws and 
the realization of a work force that reflects the Nation ' s diversity through the implementation of 
an effective equal employment opportunity program. 

A copy of this policy is to be posted on all DSS bulletin boards, and made available to all 
employees via the internet. For questions concerning EEO, contact Carolyn Lyle, Office of EEO 
at (703) 325-1959. This policy supersedes Policy Statement on Equal Employment Opportunity, 
dated January 13, 2009. 



 



nkFICE OF THE UNDER SECRETARY OF DEFENSE fr 4000 DEFENSE PENTAGON 
WASHINGTON, D.C. 20301-4000 

MAR 2 9 2011 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Ms. Berrien: 
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Enclosed please find a compilation of Fiscal Year 2010 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management (OPM) at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

, We did not receive a report from the Department of the Army and will submit that 
compop.ent's report to you under separate cover as soon as possible. 

\ 

If you have any questions about this submission or require more information, please 
contact Ms. Marilee Perkal at 703.571.9337 or at marilee.perkal@osd.mil. 

• 

Enclosure: 
As stated 

Sincerely, 

arrett, CAPT, USN 
Deputy Director 
Office of Diversity Management and 

Equal Opportunity 



INDEX OF DoD COMPONENT FY10 NO FEAR REPORTS 
 
 
 

Component:   
 

• Army & Air Force Exchange Service (AAFES) 
• Army (ARMY) 
• Business Transformation Agency (BTA) 
• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DFAS) 
• Defense Human Resources Activity (DHRA) 
• Defense Intelligence Agency (DIA) 
• Defense Information Systems Agency (DISA) 
• Defense Logistics Agency (DLA) 
• Defense Media Activity (DMA) 
• Department of Defense Education Activity (DoDEA) 
• Department of Defense Inspector General (DoDIG) 
• Defense Security Service (DSS) 
• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
• Missile Defense Agency (MDA) 
• National Geospatial-Intelligence Agency (NGA) 
• National Security Agency (NSA) 
• TRICARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services University of the Health Sciences (USUHS) 
• Washington Headquarters Services (WHS) 
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EXECUTIVE SUMMARY 

The Defense Technical Information Center (DTIC) is a civilian agency and a Department 
of Defense (DoD) Field activity within the Under Secretary of Defense for Acquisition, Technology, 
and Logistics (USD (AT&L)), reporting to the Assistant Secretary of Defense (Research & 
Engineering). DTIC is located at Fort Belvoir, Virginia, and headed by an Administrator who 
oversees all the center functions.  DTIC is the premier provider of DoD technical information.  
DTIC provides the centralized operation of DoD services, databases, systems, or networks for the 
acquisition, storage, retrieval, and dissemination of Scientific and Technical information to support 
DoD research, development, engineering and studies programs.  DTIC has leading edge 
expertise in hosting Web sites for other Defense programs and manages ten (10) Information 
Analysis Centers (IAC) which help customers locate, analyze and use scientific and technical 
information in a specialized subject area.  DTIC serves as a vital link in the transfer of information 
among DoD personnel, DoD contractors and potential contractors and other U.S. Government 
agency personnel and their contractors.  DTIC provides direct information support to the 
warfighter, leverages the multibillion dollar investment in DoD scientific and technical research so 
that it can be used by citizens at large; and prevents unnecessary or redundant research from 
being performed at taxpayer expense.  For more information, please visit the DTIC Web site at 
http://www.dtic.mil.    

   DTIC’s workforce is less than 300 employees.  

 The DTIC has an inter-service agreement with the Defense Logistics Agency (DLA) 
Equal Employment Opportunity (EEO) Operations Division, (DO-S) to administer and ensure the 
Agency’s compliance with the laws, regulations, policies, and guidance that prohibit 
discrimination in the Federal workplace based on race, color, national origin, religion, gender, 
age, disability, or reprisal.  The DO-S office is primarily responsible for encouraging resolution 
and processing of EEO pre-complaints and formal complaints, in accordance with applicable 
Federal EEO laws and regulations.  In addition, DO-S is responsible for ensuring that 
employees are trained in EEO and the Alternative Dispute Resolution (ADR) program.  The  
DO-S office issues policy; provides information, guidance and leadership to DTIC’s managers 
and supervisors in implementing EEO law and higher-level EEO directives throughout DTIC.   
  
 DLA’s Corporate EEO Office is primarily responsible for preparing final decisions for the 
DTIC Administrator; ensuring that the Agency is in compliance with the requirements of Federal 
EEO laws and regulations.  
 
 The following requirements are provided in accordance with 5 CFR Part 724, 
Implementation of Title II of the Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002 – Reporting and Best Practices 
 



 
Subpart C- Annual Report §724.302   Reporting Obligations 
 
 
(1)  Federal Court Cases 
 

  In FY 2010 DTIC did not have any cases pending in Federal court. 
 
(2)  Status of Pending Federal Court Cases 
 

 In FY 2010 DTIC did not have any cases pending in Federal court. 
 
3)  Number of Employees Disciplined – Federal Court 
 

 In FY 2010 no disciplinary action(s) were taken, as defined in §724.102 of  
Subpart A.   
 

(4)  Final Fiscal Year-end Data - Discrimination Complaints 
 

  Formal Complaints Processing:  DTIC timely posted and prominently displayed a link 
to the No FEAR Act data on its main website wwwdtic.mil not later than thirty (30) days 
after the end of each quarter during FY 2010 that linked to the Department of Defense. 
DLA provided EEO services to DTIC during Fiscal Year 2010.  DLA posted EEO data in 
accordance with the requirements under Title III of the Notification and Federal 
Employee Antidiscrimination and Retaliation (No FEAR) Act of 2002 (P.L. 107-174). In 
FY 2010, DTIC had one formal EEO complaint of discrimination filed.  (Appendix C) 

 
(5)  Number of Employees Disciplined – Federal Court 
 

 In 2010 no disciplinary action(s) were taken in accordance with Agency policy. 
 
6)  Agency Disciplinary Policy 
 

 The Director, DTIC, has issued a policy statement that reinforces DTIC’s commitment to 
establish a workplace free from discrimination, harassment and retaliation.  The EEO 
Policy Statement emphasizes that DTIC employees are accountable for their actions and 
discriminatory practices will not be tolerated at DTIC dated May 24, 2010.  (Appendix A 
and B) 

 
 The DTIC has an inter-service agreement with the Defense Agency  (DLA) and General 

Counsel, therefore, DTIC uses DLA Instruction- Maintaining Discipline dated 
September 15, 2009, (Appendix B)  

 
 

(7)  Data Analysis in Compliance with 29 CFR 1614 Part F 
 

 (i)    Examination of Trends:  The one formal EEO complaint of discrimination filed in 
FY 2010 represents less than 1% - .03% specifically – of the DTIC workforce (270 
employees).  No significant trends are identified in regard to the percentage of 



complaints filed since the statistics are statistically insignificant to establish any causal 
relationship with the workforce.  

 
 (ii)    Casual Analysis:   DTIC had one formal EEO complaint of discrimination  

      filed in FY 2010. No casual analysis can be done. 
 

 
 (III)   Practical knowledge gained through experience: Due to the lack of complaint     

                    activity, no practical knowledge through experience has been gained. 
 

 (iv)   Planned actions to improved complaint or civil rights programs of the agency  
with the goal of eliminating discrimination in retaliation in the workplace: 
Exploring training opportunities which will include information in elimination any      
retaliation discrimination that might exist in the workforce. 
 

(8)  Agency Budget – Judgment Fund Reimbursement 
 

 In FY 2010 no adjustments were made to the Agency’s budget for reimbursement to the 
Judgment Fund. 

(9)  Federal No Fear Act Training Requirements   

   DTIC has complied with the mandatory requirements of the NoFEAR Act by providing 
written notice “to all of its employees, former employees, and applicants for Federal 
employment about the rights and remedies available under the Antidiscrimination Laws   
and Whistleblower Protection Laws…”   

 
  NoFEAR Act training has been revised and implemented with the organization.. 

 
  The biennial training requirement for the entire workforce will be executed again during  

             FY 2012.   
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Defense Logistics Agency Instruction 

  

 
DLAI 7106

September 15, 2009 
J-13

 

Maintaining Discipline 
 
References:  Refer to Enclosure 1. 
 
1.  PURPOSE.  This Instruction establishes policies and procedures by which Defense Logistics 
Agency (DLA) will maintain discipline of its civilian employees through good supervision and 
personnel management practices, resulting in motivated employees who conform to acceptable 
standards of conduct. Our customers will benefit by being serviced by employees who are self-
disciplined and sustained by a firm and just leadership that practices fair and equitable treatment 
of all employees. 
 
2.  APPLICABILITY.  This Instruction applies to all competitive and excepted service 
employees of Headquarters DLA and DLA Primary Level Field Activities (PLFA) and all other 
Federal activities serviced by a DLA Human Resources Center (DHRC) according to the terms 
of the applicable servicing support agreement. This Instruction does not cover Senior Executive 
Service members. Separation of probationary employees or employees serving a trial period is 
not covered by this Instruction. If there is an applicable bargaining unit agreement, and a conflict 
arises between this Instruction and the agreement, the provisions of the agreement prevail. 
 
3.  POLICY.  It is DLA policy that supervisory and management officials initiate disciplinary 
action for just cause that will promote the efficiency of the Service. No action shall be initiated 
until an investigation of the facts and circumstances has been made. Where an offense is minor 
and correction can be accomplished through counseling, closer supervision, or an informal 
disciplinary measure, formal disciplinary action need not be taken. 
 
4.  RESPONSIBILITIES.   
 

a. The Director, Human Resources, will provide broad policy guidance on employee 
conduct and disciplinary matters. 

 
b. The servicing DHRC staff will provide technical advice and guidance on 

employee conduct and disciplinary matters. 
  

c. The Heads of the DLA PLFA and all other Federal activities serviced by a DHRC 
will implement this Instruction and assure that supervisors are familiar with the requirements and 
can properly carry out their responsibilities as outlined in this Instruction. 

 



d. The servicing team of the appropriate DHRC is responsible for advising and 
guiding management in disciplinary matters. The team must also ensure that management 
informs employees against whom disciplinary actions have been proposed or taken of such 
matters as the right to reply, use of a reasonable amount of official time to prepare and present a 
reply, and the appropriate appeal or grievance rights. 
 

e. The authority to initiate disciplinary action should be delegated to the lowest 
practical level of supervision consistent with good management. Normally, this authority will be 
placed at the first level of supervision where the full range of personnel management 
responsibility is exercised.   

 
f. Final decisions to suspend, to demote, or to remove an employee will normally be 

made by a supervisor one or more levels higher than the supervisor who proposed the action. The 
supervisor will work with the servicing DHRC, Employee and Labor Relations staff, to construct 
the action. The charges, specifications, determination as to how the proposed penalty was 
derived (analysis of the Douglas factors, see Enclosure 2, section 3h (2)) and the employee’s 
rights will be detailed in the proposal notice (see Enclosure 2, sections 3c (2), 3c(3), and 3c(5)). 
The employee may reply to the deciding official who is named in the proposal notice (see 
Enclosure 2, section 3c (3)).  After the reply period has expired, the deciding official will provide 
a written decision letter to the employee. If applicable, the deciding official’s decision letter will 
detail the employee’s grievance or appeal rights (see Enclosure 2, section 3c (9)). 
 
 
5.  PROCEDURES.    See Enclosure 2.  A flowchart is included at Enclosure 4 
 
 
6.  EFFECTIVE DATE.  September 15, 2009. 
 
 
ENCLOSURE(S)  
 
 



 
Enclosure 1 
References 

 
1.   5 U.S.C. Chapter 75, Adverse Actions 
2.    5 CFR 752, Adverse Actions 
 
 
 



 
Enclosure 2 
Procedures 

 
 
1. General 
 

a. When misconduct occurs for which disciplinary action is appropriate, all of the 
pertinent facts and circumstances of the situation, including the employee's account of the matter, 
should be carefully investigated.   
 
             b. Disciplinary actions should be initiated as soon as feasible after the facts 
and circumstances of the offense have been investigated and such investigation indicates that an 
action is appropriate.  If there is likely to be a significant delay in making a determination 
whether or not to take an action, the concerned employee should be advised that action is being 
considered, and he/she will be informed of management's determination as soon as possible. 
 

c. In determining to take a disciplinary action against an employee, management 
must prove by a preponderance of the evidence that the employee is guilty of the offense and that 
the action taken against the employee is a reasonable exercise of management authority and (for 
suspensions, demotions, and removals) will promote the efficiency of the service. 

 
d. The fact that the employee has done something wrong does not in and of itself 

mean there has been an actionable breach of discipline.  For a disciplinary action to be 
appropriate, there must be a nexus between the offense and the efficiency of the service.  
Management must be prepared to demonstrate this nexus when taking a disciplinary action. 

 
e. All disciplinary action letters must be reviewed by the servicing DHRC before 

they are issued to ensure there has been an adequate inquiry into the incident that forms the basis 
for the action and that actions fully conform to regulatory requirements.  The servicing DHRC 
must also confirm that disciplinary actions and attendant matters meet negotiated labor 
agreement provisions, where applicable. 

 
f. An employee confronted by management with a potential disciplinary action may 

voluntarily request a demotion or reassignment, or may voluntarily retire in lieu of said 
disciplinary action.  Employees are free to initiate or request such actions at any time.  However, 
in the context of a potential disciplinary action, a resignation, optional retirement, or demotion at 
an employee's request may be an adverse action if it is obtained by coercion, duress, time 
pressure, intimidation, or deception.  An action requested by an employee under this 
circumstance is voluntary only if the employee has freedom of choice, a reasonable period of 
time in which to make that choice, and the right to set the effective date.  In discussing such 
"voluntary" actions by employees, management must make it clear that the decision by the 
employee is entirely at his/her discretion. 
 

g.  If management decides to offer an abeyance agreement or a last-chance 
agreement to an employee, the agreement should contain:  a specific time period during which 
the employee must maintain good performance or conduct; a clear statement of the requirements 



for the employee, including (if applicable) satisfactory participation in a rehabilitative program; 
and a description of the employee’s behavior that will indicate compliance or failure to comply 
with the agreement; and a statement of the penalty if the employee either fails to comply or fails 
to satisfactorily complete the period. 

 
h. Special counseling through the Employee Assistance Program (EAP) helps 

employees whose conduct or performance may be adversely affected by alcohol, drugs, or 
behavioral or emotional problems. When a supervisor recognizes the possible existence of such a 
problem, or is so informed by an employee, whether or not in connection with a proposed or 
possible disciplinary action, the employee should be offered referral to EAP. 

 
i. A Notification of Personnel Action, Standard Form 50 (SF-50), is permanently 

maintained on the right side of the employee’s Official Personnel Folder (OPF) and Electronic 
Official Personnel Folder (EOPF) to document suspensions, demotions, and removals.  
Reprimands should be filed in the employee’s OPF/EOPF only for the time period specified in 
the reprimand letter, not to exceed two years or as stated in the appropriate Collective Bargaining 
Agreement, if applicable.  Each servicing DHRC will maintain a case file of all formal 
disciplinary actions, to include at a minimum, copies of the notice of proposed action, the 
employee answer if written, a summary thereof if made orally, the notice of decision and reasons 
therefore, and any order effecting the action, together with supporting material.  This case file 
will be maintained in accordance with the DLA Instruction Personnel Records and Files 
Systems.  At the end of the time period specified for retention, these records will be destroyed. In 
removal cases, the OPF/EOPF is normally retained when an appeal, or negotiated grievance, is 
filed until the matter is resolved.  The OPF is then forwarded to the National Personnel Records 
Center in accordance with the procedures described in the Office of Personnel Management’s 
Guide to Personnel Recordkeeping. 
 
 
2. Informal Disciplinary Actions 
 

a. Oral Counseling - An oral counseling is the first step in handling minor offenses 
that can be resolved by instructing the employee in the proper process or procedure.  It is highly 
recommended that supervisors document oral counseling, together with the reasons and 
corrective action discussed, in a memorandum for the record (MFR), and provide a copy of the 
MFR to the employee. 
 

b. Oral Admonishment - An oral admonishment is the first step in handling minor 
rule infractions and similar discipline problems.  The supervisor must document the oral 
admonishment, together with the reasons and corrective actions discussed, in an MFR and 
provide a copy of the MFR to the employee. 

 
c. Letters of Instruction - Letters to individual employees are sometimes used to 

document standards of conduct or special work instructions.  Letters of this type, as well as those 
that establish special requirements, such as leave approval procedures or warn of potential 
consequences of certain behavior, are not disciplinary.  These letters merely formalize instruction 
that might otherwise be given orally.  Such letters may be referred to in disciplinary actions to 



substantiate that employees were notified of proper standards of conduct or special work 
instructions. 

 
d. Letters of Warning - A written letter issued by a supervisor to an employee 

concerning unacceptable conduct places the employee on notice that formal disciplinary action 
may be imposed if the conduct does not improve.  Such letters may be referred to in formal 
disciplinary actions to substantiate that the employee was previously notified of both their 
unacceptable conduct and the supervisor’s expectations for improved conduct. 
 
 
3. Formal Disciplinary Actions 
 

a. Letters of Discipline. Letters of Discipline may be used in lieu of letters of 
reprimand and suspensions of 14 calendar days or less.  The use of letters of discipline is 
described in section 3d of this process.  

 
b. Reprimand. A written disciplinary action issued by a supervisor to an employee 

based on specific unacceptable conduct.  Unless a different procedure is outlined in the 
applicable bargaining unit agreement, a one-step reprimand will be used.  
 
 (1). Procedure.  This one-step procedure entails issuance of a letter of reprimand after 
the supervisor has investigated the incident, discussed it with the employee, and determined, in 
consultation with the servicing DHRC, that the incident warrants formal disciplinary action.  The 
letter of reprimand will be effective immediately, and will cite the specific charge(s) and a 
reasonably detailed account of the offense(s) including such facts as time, date, names, place, 
and circumstances.  As appropriate, the reprimand will include a statement of any past 
disciplinary or other actions taken which were considered to support the decided penalty.  The 
effective date of a reprimand can be no sooner than the day it is received by the employee, or if 
mailed, five (5) mail delivery days after it is mailed.  The letter of reprimand must inform the 
employee that the letter will be retained in his/her OPF/EOPF for a period of time, not to exceed 
two (2) years.  Letters of Reprimand will be removed from an employee’s OPF/EOPF when the 
employee separates from the Agency.  

 
(2). Delivery of Notice.  Delivery of all disciplinary actions is very important.  If 

practical, it should be delivered in person and in private.  The employee should be asked to sign 
and date the file copy to acknowledge receipt.  If the employee refuses, the supervisor delivering 
the notice should note this fact on the file copy of the notice together with his/her name and the 
date.  If personal delivery is not practical, the preferred method of delivery is by an overnight 
carrier capable of tracking delivery and first-class mail.  

 
(3). Grievance Rights.  Employees have the right to grieve a letter of reprimand, in 

accordance with the applicable grievance procedure.  The reprimand letter must inform the 
employee of this right, the applicable procedure, and the submission deadline. 

 
c. Suspension.  The suspension penalty may be used for significant misconduct and 

repeated infractions of a lesser nature.  A Notification of Personnel Action (SF-50) documenting 



a suspension, becomes a permanent record in the OPF/EOPF.  A suspension action requires a 
notice of proposed suspension, specific and detailed charges, the right to review the material 
used to construct the action, the right to reply personally and in writing, and a written decision 
letter.  Except in highly unusual circumstances, suspensions must be given in consecutive days.  
Periods of suspension must not be divided by intervening days in a work status in order to avoid 
processing under 5 CFR 752, subpart C, or to reduce or intensify the effect on the concerned 
employee.  

 
(1). Procedure.  The authority to initiate disciplinary action should be delegated to the 

lowest practical level of supervision consistent with good management.  Normally, this authority 
will be placed at the first level of supervision where the full range of personnel management 
responsibility is exercised.  Final decisions to suspend, to demote, or to remove an employee will 
normally be made by a supervisor one or more levels higher than the supervisor who proposed 
the action.  The supervisor will work with the servicing DHRC, Employee and Labor Relations 
staff, to construct the action.  The charges, specifications, determination as to how the proposed 
penalty was derived (analysis of the Douglas factors, see section 3h (2)), and the employee’s 
rights will be detailed in the proposal notice (see sections 3c (2), 3c(3), and 3c(5)).  The 
employee may reply to the deciding official who is named in the proposal notice (see section 3c 
(3)).  After the reply period has expired, the deciding official will provide a written decision 
letter to the employee.  If applicable, the deciding official’s decision letter will detail the 
employee’s grievance or appeal rights (see section 3c (9)).  

 
(2). Material Relied Upon to Support the Charge.  Charges of misconduct or 

delinquency are sometimes based in whole or in part upon documentary evidence such as arrest 
records, statements of witnesses, investigative reports, production records, etc.  All supporting 
documentation must be open to the concerned employee and his/her representative.  Material that 
cannot be disclosed cannot be used to support the charge.  When documents and records are used 
to support the charge, the employee must be informed in the notice of proposed action that the 
documents/records will be made available upon request.   

 
(3). Notice and Reply Periods.  The purpose of the reply period is to allow employees 

adequate time to gather and present facts and argument in opposition to proposed actions.  The 
reply period must allow them the opportunity to request and be granted extensions when 
warranted.  The reply period of a proposed action will begin the day after the notice of the action 
is received by the employee or five (5) mail delivery days after mailing by first-class mail, 
whichever is sooner.  For proposed suspensions of 14 days or less, the employee will have 20 
days advance notice of the proposed action and 7 days to reply.  For proposed suspensions of 
more than 14 calendar days, the employee will have 30 days advance notice of the proposed 
action and 20 days to reply. 

 
(4). Delivery of Notice.  See section 3b (2) above. 
 
(5). Employees have the right to be represented by an attorney or other representative 

of their choice.  Management may prohibit the employee representative if the activities of the 
individual as a representative could cause a conflict of interest or position; release of an 
employee from official duties to serve as a representative would give rise to unreasonable costs 



to the Government; or priority work assignments of the employee preclude release.  The 
prohibition of a representative must be in writing and state fully the reasons for the decision.  
Employees have the right to challenge the prohibition according to the terms of their negotiated 
grievance procedure for bargaining unit employees or the administrative grievance procedure for 
non-bargaining unit employees. 

 
(6). Status During Notice Period.  An employee whose suspension (including 

indefinite suspension) has been proposed will ordinarily remain in a duty status in his/her regular 
position during the advance notice period.  However, in those rare circumstances where the 
employee's continued presence in the work place during the notice period could pose a threat to 
co-workers, result in potential loss of or damage to Government property, or otherwise 
jeopardize legitimate Government interests, the supervisor may consider the following 
alternatives:  assign the employee to other duties where there would be no threat to safety, 
mission, or property; allow the employee to request leave (annual, sick or leave without pay), or 
charge the absence to absence without official leave (AWOL) if the employee is absent without 
having requested leave; curtail the notice period when the "crime provision" (5 United States 
Code [U.S.C.] 7513) can be invoked; or if none of these alternatives are appropriate to the 
situation, the employee may be placed in a paid, non-duty status until the effective date of the 
decision. 

 
(7). Replies.  Employees have the right to reply both orally and in writing to proposed 

disciplinary actions.  Replies are to be made to a person with authority to make a final decision 
on the proposed action.  If the employee wishes consideration of any medical condition that may 
bear upon the delinquency or misconduct, he/she should make this clear and submit such 
supporting medical documentation if available.  Any medical information submitted will be 
considered under the criteria of 5 CFR Part 339. 

 
(8). Setting Effective Dates of Actions.  Only full calendar days will be counted in 

setting the last day of a reply period, notice period, or the effective date of an action.  The reply 
period will start with the day after the day the employee receives the proposed notice.  The 
effective date of a decision to suspend will not be earlier than the day after the last day of the 
notice period.  No decision on whether or not to take an action can be made until the employee 
has had time to reply and the reply has been carefully considered.  Therefore, no specific 
effective date should be set in a proposed notice of action. 

 
(9). Grievance and Appeal Rights.  All letters of decision must contain information on 

the employee's right to file a grievance or appeal the action as appropriate.  Letters of decision on 
suspensions of more than 14 days, are appealable to Merit Systems Protection Board (MSPB), 
and the decision letter must be accompanied by a copy of the board's appeal form (MSPB Form 
185, U.S. Systems Protection Board Appeal Form, 
http://www.fedforms.gov/bgfPortal/docDetails.do?dId=12758, and the decision letter must also 
meet all requirements stated in 5 CFR Part 1201.21.  Bargaining unit employees covered by a 
negotiated agreement may, at the discretion of the employee, file a grievance through the 
negotiated grievance process or appeal to the MSPB, but not both.  Suspensions of 14 calendar 
days or less may be grieved using either the administrative or the applicable negotiated grievance 
procedure. 



 
d. Letters of Discipline. Letters of Discipline may be used as an adjunct to the 

regular, formal disciplinary process. Management may elect to use a letter of discipline for a 
particular incident of misconduct.  Otherwise, a regular disciplinary action may be used.  The use 
of a letter of discipline for one employee or one incident of misconduct does not obligate 
management to use them for all such incidents or employees.  Management has full discretion to 
decide when it is appropriate to use a Letter of Discipline in lieu of a regular disciplinary action. 

 
1. When it has been determined that an employee has committed an offense for 

which a formal disciplinary action is appropriate, a Letter of Discipline may be issued in lieu of a 
letter of reprimand or a suspension from duty and pay of not more than 14 calendar days.  Letters 
of Discipline may not be issued in lieu of actions more severe than a 14-calendar-day suspension. 

 
2. Repeated instances of misconduct normally result in progressively more severe 

disciplinary actions. 
 

3. Like a reprimand, a Letter of Discipline is effective upon issuance; there is no 
proposed action letter followed by a decision letter.  Therefore, there is no right to reply to a 
Letter of Discipline.  To avoid taking unwarranted actions, management must investigate the 
facts and circumstances of the incident giving rise to the matter before issuing a Letter of 
Discipline.  Letters of discipline must cite the specific charge(s) and a reasonable account of the 
offense(s) including such facts as date, place, circumstances, and names of persons involved.  As 
appropriate, Letters of Discipline will include a statement of any past disciplinary actions taken 
which were considered in support of the severity of the penalty the Letter of Discipline is 
replacing.  All Letters of Discipline will identify the formal disciplinary action each is taken in 
lieu of. 

 
4.  Employees have the right to formally question a Letter of Discipline using the 

appropriate grievance process (either the DOD grievance process or the negotiated grievance 
process).  Employees must be informed of this right in the letters.  Employees receiving such a 
letter will be asked to sign and date receipt of it on the file copy.  This copy will be filed on the 
temporary side of the OPF/EOPF for the same period of time as a letter of reprimand.  At the 
expiration of this retention period, the Letter of Discipline will be purged from OPF/EOPF and 
destroyed. 

 
5. Employees have the right to be represented in preparing and filing a grievance 

concerning a Letter of Discipline.  A reasonable amount of duty time will be allowed for the 
employee and his/her representative for this purpose.  Information on this right will be included 
in the letter of discipline. 
 

e. Demotion.  In those rare instances where an employee's misconduct or 
delinquency is so severe and is of such a nature that it destroys management's confidence in the 
employee's continued ability to properly discharge his/her assigned duties and responsibilities, a 
demotion (change to lower grade) action may be proposed.  The offense should be such that a 
lesser corrective action is inappropriate.  Inasmuch as a decided demotion action entails a change 
of position and duties, the employee must not be allowed or expected to continue to perform the 



work of the former position or grade level.  Care must be exercised to assure the integrity of the 
position classification system is preserved. 

 
(1). Procedure.  The procedures described in section 3c (1)-3c (9) apply. 
 
(2). Material Relied Upon to Support the Charge.  The information described in 

section 3c (2) applies. 
 
(3.) Notice and Reply Periods.  The information listed in section 3c (3) applies.  The 

time period listed for suspension proposals for more than 14 days apply to demotions. 
 
(4). Delivery of Notice.  The information described in section 3b (2) applies. 
 
(5). Employee Representation.  The information described in section 3c (5) applies. 
 
(6). Status During Notice Period.  The information described in section 3c (6) applies. 
 
(7) Employee Replies.  The information described in section 3c (7) applies. 
 
(8). Setting Effective Dates of Actions.  The information described in section 3c (8) 

applies. 
 
(9). Grievance and Appeal Rights.  The information described in section 3c(9) applies. 
 
f. Removal.  A removal is generally an action of last resort.  It is usually taken when 

corrective action has been tried without effective result, or the situation is of such gravity as to 
indicate that correction and retention of the employee is inappropriate.  Ordinarily, before it is 
proposed to remove an employee, progressive disciplinary measures will have been taken to 
attempt correction.  It must be determined that the removal is warranted to promote the 
efficiency of the service. 

 
(1). Procedure.  The procedures described in section 3c (1)-3c(9) apply.  The Directors 

of the DHRC, or their designees, may initiate a removal action in certain cases that do not 
directly involve a breach of the supervisor-subordinate relationship. 

 
(2). Material Relied Upon to Support the Charge.  The information described in 

section 3c (2) applies. 
 
(3). Notice and Reply Periods.  The information listed in section 3c (3) applies.  The 

time period listed for suspension proposals for more than 14 days applies to removals.  The 
30-day advance notice of a removal is not required when there is reasonable cause to believe the 
employee has committed a crime for which a sentence of imprisonment may be imposed 
(5 U.S.C. 7513).  In this circumstance, a curtailed reply and notice period of not less than seven 
calendar days may be imposed.  When circumstances require immediate action, the employee 
may be placed in a non-duty status with pay for the time, not to exceed 10 calendar days, 
necessary to effect the action.  When the crime provision is used, the notice of proposed action 



must inform the employee of that and explain that he/she is being placed in a non-duty status 
with pay during the notice period.  This provision may be invoked even in the absence of judicial 
action if there is reasonable cause to believe that the employee has committed a crime for which 
a sentence of imprisonment may be imposed. 

 
(4). Delivery of Notice.  The information described in section 3b (2) applies. 
 
(5). Employee Representation.  The information described in section 3c (5) applies. 
 
(6). Status During Notice Period.  The information described in section 3c (6) applies. 
 
(7). Employee Replies.  The information described in section 3c (7) applies. 
 
(8). Setting Effective Dates of Actions.  The information described in section 3c (8) 

applies. 
 
(9). Grievance and Appeal Rights.  All decision letters to remove an employee from 

Federal Service must contain information on the employee's rights to file a grievance or appeal 
the action as appropriate.  Letters of decision to remove an employee are appealable to MSPB, 
and the decision letter must be accompanied by a copy of the board's appeal form (MSPB Form 
185, U.S. MSPB Appeal Form), http://www.fedforms.gov/bgfPortal/docDetails.do?dId=12758.  
The decision letter must meet all requirements stated in 5 CFR Part 1201.21.  Bargaining unit 
employees covered by a negotiated agreement may, at the discretion of the employee, either file 
a grievance through the negotiated grievance process or appeal to the MSPB, but not both. 
 

g. Definitions. 
 
(1). Day.  Calendar day.  
 
(2). Demotion.  A reduction in grade or pay and position change for serious 

delinquency or misconduct where other, lesser corrective action would be inappropriate. 
 
(3). Disciplinary Action.  A formal written action taken by management for 

delinquency or misconduct.  The action will range from a letter of reprimand to removal from the 
Federal Service.  It does not include an action based on performance deficiencies. Harmful Error.  
An error by management in the application of its procedures which, if corrected or alleviated, 
might have resulted in a different conclusion or action by management. 
 

(4). Informal Action.  An action taken by management to instruct an employee on 
proper behavior or procedure or to correct minor behavioral problems.  Oral admonishments, 
counseling, and letters of warning or instruction are types of informal actions. 

 
(5). Nexus.  A reasonable connection or factual relationship between the reason(s) for 

the disciplinary action and the efficiency of the Federal Service. 
 



(6). Preponderance of Evidence.  “The degree of relevant evidence that a reasonable 
person, considering the evidence as a whole, would accept as sufficient to find that a contested 
fact is more likely to be true than untrue.”  5 CFR 1201.56 (c) (2).  

 
(7). Removal.  A separation from employment for reasons of misconduct, 

delinquency, or for other cause that is personal to the employee. 
 
(8). Reprimand.  A formal written action that is temporarily recorded in the 

employee's OPF/EOPF.  This type of action is taken when the seriousness of the misconduct or 
breach of regulation indicates that informal discipline is not appropriate. 

 
(9). Suspension.  A temporary enforced absence from duty in a non-pay status 

imposed as a corrective penalty for serious misconduct or repeated lesser infractions.  
 
h. Factors Supervisors Should Consider In Proposing a Disciplinary Action. 
 
(1). Determining the appropriate penalty requires the same degree of care as is used in 

the initial investigation into the offense.  The Table of Offenses and Penalties (Enclosure 3) is 
intended to be used as a guide for the selection of penalties for certain offenses.  The decision on 
what penalty is appropriate for a particular offense should be made considering the following: 

 
(a). The Douglas factors, outlined in section 3h(2). 
 
(b). A determination as to an appropriate penalty must not be made arbitrarily and, 

except as prescribed by law, there must be no requirement whereby a specific penalty is 
automatically applied to a specific offense.  With the exception of removal from the Federal 
Service, penalties are intended to be corrective in nature.  Penalties should be in keeping with the 
policy of constructive discipline.  

 
(2). The MSPB has enunciated 12 factors (Douglas v. Veterans Administration, 

ATO75299006, April 10, 1981) that should be considered in selecting an appropriate disciplinary 
penalty.  Not all factors are relevant in every case, and not all are of equal weight in making a 
decision.  These factors are: 

 
(a). The nature and seriousness of the offense and its relation to the employee's duties, 

position, and responsibilities, including whether the offense was intentional, technical, or 
inadvertent, or was committed maliciously, or for gain, or was frequently repeated. 

 
(b). The employee's job level and type of employment including supervisory or 

fiduciary role, contacts with the public, and the prominence of the position. 
 
(c). The employee's past disciplinary record. 
 
(d). The employee's past work record including length of service, performance on the 

job, dependability, and the ability to get along with fellow workers. 
 



(e). The effect of the offense upon the employee's ability to perform at a satisfactory 
level, and its effect upon the supervisor's confidence in the employee's ability to perform 
assigned duties. 

 
(f). The consistency of the penalty with those imposed upon other employees for the 

same or similar offenses in like or similar circumstances. 
 
(g). The consistency of the penalty with the Table of Offenses and Penalties 

(Enclosure 3). 
 
(h). The notoriety of the offense, or its impact upon the reputation of DLA. 
 
(i). The clarity with which the employee was on notice of any rules that were violated 

in committing the offense or had been warned about the conduct in question. 
 
(j). The potential for the employee's rehabilitation. 
 
(k). The mitigating circumstances surrounding the offense such as unusual job 

tensions, personality problems, mental impairment, harassment, bad faith, malice, or provocation 
on the part of others involved in the matter. 

 
(l) The adequacy and effectiveness of alternative sanctions (penalties) to deter such 

conduct in the future by the employee or others. 



Enclosure 3 
Table of Offenses and Recommended Penalties 

  

  

Offense (Cause of Action) 

  

  

Penalties 

  
First 

Offense
Second 
Offense

Third 
Offense

1.  Absence Without Leave from 
the regularly scheduled tour of 
duty or any absence from 
management-directed additional 
hours of duty, includes leaving the 
worksite without permission. 

Reprimand 
to 14-day 
Suspension 

1- to 14-
day 
Suspension 

10-day 
Suspension 
to Removal 

2.  Failure to request leave in 
accordance with established 
procedures. 

Reprimand 
to 5-day 
Suspension 

1- to 5-day 
Suspension 

5-day 
Suspension 
to Removal 

3.  Repeated tardiness, repeated 
delays in returning to work from 
lunch or breaks. 

Reprimand 
to 1-day 
Suspension 

1-day to  5-
day 
Suspension 

5-day 
Suspension 
to Removal 

4.  Insubordination, defiance of or 
contemptuous behavior toward 
constituted authority, refusal to 
carry out proper orders, disregard 
of regulation or directive. 

Reprimand 
to Removal 

1-day 
Suspension 
to Removal 

5-day 
Suspension 
to Removal 

5.  Delay or Failure to carry out 
assigned duties or instructions in a 
reasonable time. 

Reprimand 
to 3-day 
Suspension 

1- to 10-
day 
Suspension 

5-day 
Suspension 
to Removal 

6.  Indecent conduct on 
Government premises or during 
work hours. 

Reprimand 
to Removal 

1-day 
Suspension 
to Removal 

Removal 

7.  Careless workmanship, 
negligence, concealing defective 
work, concealing, losing, or 
destroying work documents. 

Reprimand 
to 10-day 
Suspension 

1- to 10-
day 
Suspension 

5-day 
Suspension 
to Removal 

8.  Failure to honor valid debts or 
other legal financial obligations. 

Reprimand  1- to 5-day 
Suspension 

5-day 
Suspension 
to Removal 

9.  Misuse of the Government 
Travel Charge Card (e.g. use for 
unauthorized personal expenses, 
failure to pay charge card bill or 
pay such bill in a timely manner). 

Reprimand 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 



 
10.  Unauthorized use of or failure to 
appropriately control use of the 
Government Purchase Charge Card as a 
cardholder, approving official 
responsible for use or oversight of the 
Card. 

Reprimand 
to Removal 

14-day 
Suspension 
to Removal 

30-day 
Suspension 
to Removal 

11.  Breach of safety regulations and 
practice, failure to use protective clothing 
or equipment. 

Reprimand 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

12.  Loss of, damage to, misuse of, 
unauthorized use of, destruction of 
Government property. 

Reprimand 
to 10-day 
Suspension 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

13.  Theft (actual or attempted), 
unauthorized possession of Government 
property. 

Reprimand 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

14.  Loafing or sleeping on duty. 

a.  Where safety of persons or property is 
not endangered. 

b.  Where safety of persons or property is 
endangered. 

 

Reprimand 

  

Reprimand 
to Removal 

 

1- to 5-day 
Suspension  

 5-day 
Suspension 
to Removal 

 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

15.  Fighting, threatening or inflicting 
bodily harm, physical resistance to 
proper authority. 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

14-day 
Suspension 
to Removal 

16.  Quarreling or inciting to quarrel, use 
of abusive or offensive language, 
horseplay which interferes with work, 
disorderly conduct, offensive language 
to, or abuse of, subordinates. 

Reprimand 
to 5-day 
Suspension 

3-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

17.  Rude, discourteous conduct, 
discourtesy to the public. 

Reprimand 
to 1-day 
Suspension 

1- day to 5-
day 
Suspension 

5-day 
Suspension 
to Removal 

18.  Misrepresentation, falsification, or 
concealment of a material fact in 
connection with any official document. 
falsification, giving false testimony, or 
withholding material facts or refusal to 
testify in connection with matters under 
official investigation, inquiry, or other 
official proceeding. 

Reprimand 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 



 
19.  Making false, malicious, or 
unfounded statements against other 
employees with disregard for, or intent 
to, damage their reputation, authority, 
official standing, or position. 

Reprimand 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

20.  Gambling or betting on Government 
premises during work hours. 

Reprimand 
to 3-day 
Suspension 

2-day to 5-
day 
Suspension 

5-day 
Suspension 
to Removal 

21.  Organizing, promoting, or assisting 
in, gambling or betting on Government 
premises during work hours. 

3-day 
Suspension 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

22.  Being on duty drunk or impaired by 
intoxicants on Government premises as 
to be unable to properly perform duties, 
or being a hazard to one’s self or to 
others, driving while intoxicated on a 
Government reservation, or while driving 
a Government-owned vehicle. 

5-day 
Suspension 
to Removal 

7-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

23.  Reporting for duty under the 
influence of intoxicants, unauthorized 
sale or exchange or trade of intoxicants 
(alcoholic beverages) on Government 
premises. 

5- to 10-day 
Suspension 

7-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

24.  Use of an illegal drug, on duty or off 
duty, positive result in a required drug 
test. 

15-day 
Suspension   
to Removal 

Removal   

25.  Refusal to participate in required 
drug test. 

15-day 
Suspension 
to Removal 

Removal   

26.  Unauthorized possession, sale, 
exchange, trade, or transfer of ownership 
of an illegal drug, marijuana, a narcotic, 
or other dangerous drug on Government 
premises, or during the work hours of 
any employee involved. 

15-day 
Suspension 
to Removal 

Removal   

27.  Soliciting gifts, contributions, or 
personal services from subordinates.  
Borrowing money from subordinates. 

Reprimand 
to 5-day 
Suspension 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

28.  Discrimination, action or inaction 
based on race, color, religion, sex, 
national origin, age, or marital status 
which affects an employee or applicant, 
making insulting or disparaging racial 
remarks. 

Reprimand 
to Removal 

10-day 
Suspension 
to Removal 

30-day 
Suspension 
to Removal 



 
29.  Sexual harassment. Reprimand 

to Removal 
10-day 
Suspension 
to Removal 

30-day 
Suspension 
to Removal 

30.  Reprisal, restraint, coercion, or 
interference with an employee for use of 
a grievance or appeal procedure, or 
reporting fraud, waste, or abuse; for labor 
organization affiliation or duties; or for 
filing a discrimination complaint. 

Reprimand 
to 5-day 
Suspension 

1- to 10-
day 
Suspension 

10-day 
Suspension 
to Removal 

31.  Compromise, unauthorized 
possession, use, or disclosure of 
appointment or promotion examination 
information and materials. 

Reprimand 
to 3-day 
Suspension 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

32.  Violation of security regulation 
requirements. 

Reprimand 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

33.  Off-duty misconduct that causes an 
employee to be unable to fulfill his/her 
duty responsibilities, or negatively 
reflects upon DLA as the employee’s 
employer. 

Reprimand 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

34.  Unauthorized use of a Government 
vehicle for other than official purposes.   

30-day 
Suspension 
to Removal 

Removal   

35.  Offer, solicitation, or acceptance of a 
gift, gratuity, or thing of monetary value 
in connection with employee’s official 
capacity. 

Reprimand 
to Removal 

10-day 
Suspension 
to Removal 

Removal 

36.  Smoking in an unauthorized 
location. 

Reprimand 
to 1-day 
Suspension 

1- to 5-day 
Suspension 

5-day 
Suspension 
to Removal 

 
 
 
 
 
 
 
 



Enclosure 4 

Disciplinary Actions

Supervisor presents situation to 
servicing Employee Relations
Specialist (ERS)

ERS gives advice/guidance
regarding the investigation

ERS helps supervisor
determine nexus

ERS reviews investigation to determine 
if evidence meets the preponderance level 
(also check bargaining unit status of
employee)

ERS advises supervisor to make an EAP 
referral.  Is formal disciplinary action 
appropriate?

ERS helps supervisor to write formal 
disciplinary letter or proposal

Supervisor determines if counseling, 
letter of warning, or other informal 
action is appropriate

Legal office reviews letter

After supervisor completes action, 
ERS retains a copy for the case fileSupervisor issues letter to employee (and 

union rep, if applicable)

ERS tracks employee’s reply period and
deciding official’s (DO) response

ERS assists DO to draft the decision letter, 
including applicable grievance or appeal 
rights

ERS completes any other necessary actions 
to fulfill decision and closes out case file

Process ended

Legal office reviews decision letter

Yes No

Maintaining Discipline Flowchart September 15, 2009

 
 



APPENDIX C 
 

DEFENSE TECHNICAL INFORMATION CENTER 
FY 2010 CUMULATIVE YEAR END 

EQUAL EMPLOYMENT OPPORTUNITY COMPLAINT DATA 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 



 

Equal Employment Opportunity Data  

Posted 
Pursuant to the No Fear Act: 

DTIC 

Complaint Activity Sec. 1614.704 (a), 
(b), and (c) 

Comparative Data (Sec. 1614.705) 
2010 
Thru 

09/30 

4th  Qtr 

10/1/09 
thru 

9/30/10 

  

Previous Fiscal Year Data 

2004 2005 2006 2007 2008 2009 

Number of Complaints Filed 0 0 0 0 0 0 1 

Number of Complainants 0 0 0 0 0 0 1 

Repeat Filers 0 0 0 0 0 0 0 



Complaints by Basis Sec. 1614.704 (d) 

Comparative Data (Sec. 1614.705) 

2010 
thru 
9/30 

Previous Fiscal Year Data 

Note: Complaints can be filed alleging 
multiple bases. The sum of the bases may not 
equal total complaints filed. 2004 2005 2006 2007 2008 2009 

Race 0 0 0 0 0 0 0 

Color 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 1 

Sex 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 



Complaints by Basis Sec. 1614.704 (d) 

Comparative Data (Sec. 1614.705) 

2010 
thru 
9/30 

Previous Fiscal Year Data 

Note: Complaints can be filed alleging 
multiple bases. The sum of the bases may not 
equal total complaints filed. 2004 2005 2006 2007 2008 2009 

Age 0 0 0 0 0 0 1 

Disability 0 0 0 0 0 0 0  

Non-EEO basis 0 0 0 0 0 0 0 

Complaints by Issue Sec. 1614.704 (e)  Comparative Data (Sec. 1614.705) 

2010 
thru 
9/30 

Previous Fiscal Year Data 

Note: Complaints can be filed alleging 
multiple issues. The sum of the issues may 
not equal total complaints filed. 2004 2005 2006 2007 2008 2009 

Appointment/Hire 0 0 0 0 0 0 0 



Complaints by Issue Sec. 1614.704 (e)  Comparative Data (Sec. 1614.705) 

2010 
thru 
9/30 

Previous Fiscal Year Data 

Note: Complaints can be filed alleging 
multiple issues. The sum of the issues may 
not equal total complaints filed. 2004 2005 2006 2007 2008 2009 

Assignment of Duties 0 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 



Complaints by Issue Sec. 1614.704 (e)  Comparative Data (Sec. 1614.705) 

2010 
thru 
9/30 

Previous Fiscal Year Data 

Note: Complaints can be filed alleging 
multiple issues. The sum of the issues may 
not equal total complaints filed. 2004 2005 2006 2007 2008 2009 

Suspension 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 1 

Examination/Test 0 0 0 0 0 0 0 

Harassment 

Non-Sexual 0 0 0 0 0 0 0 



Complaints by Issue Sec. 1614.704 (e)  Comparative Data (Sec. 1614.705) 

2010 
thru 
9/30 

Previous Fiscal Year Data 

Note: Complaints can be filed alleging 
multiple issues. The sum of the issues may 
not equal total complaints filed. 2004 2005 2006 2007 2008 2009 

Sexual 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 

Pay (Including Overtime) 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 1 

Reassignment 

Denied 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 



Complaints by Issue Sec. 1614.704 (e)  Comparative Data (Sec. 1614.705) 

2010 
thru 
9/30 

Previous Fiscal Year Data 

Note: Complaints can be filed alleging 
multiple issues. The sum of the issues may 
not equal total complaints filed. 2004 2005 2006 2007 2008 2009 

Reasonable Accommodation 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 



Complaints by Issue Sec. 1614.704 (e)  Comparative Data (Sec. 1614.705) 

2010 
thru 
9/30 

Previous Fiscal Year Data 

Note: Complaints can be filed alleging 
multiple issues. The sum of the issues may 
not equal total complaints filed. 2004 2005 2006 2007 2008 2009 

Other 0  0 0 0 0 0 

Processing Time Comparative Data (Sec. 1614.705) 

2010 
thru 
9/30 

Sec. 1614.704(f) the average length of time it 
has taken an agency to complete, 
respectively, investigation and final action 
for: 

Previous Fiscal Year Data 

2004 2005 2006 2007 2008 2009 

Complaints pending (for any length of time) 
during fiscal year        

Average number of days in investigation 
stage 0 0 0 0 0 0 216 

Average number of days in final action 
stage 0 0 0 0 0 0 0 



Processing Time Comparative Data (Sec. 1614.705) 

2010 
thru 
9/30 

Sec. 1614.704(f) the average length of time it 
has taken an agency to complete, 
respectively, investigation and final action 
for: 

Previous Fiscal Year Data 

2004 2005 2006 2007 2008 2009 

Complaints pending (for any length of time) 
during fiscal year where hearing was 
requested 0 0 0 0 0 0 0 

Average number of days in investigation 
stage 0 0 0 0 0 0 0 

Average number of days in final action 
stage 0 0 0 0 0 0 0 

Complaints pending (for any length of time) 
during fiscal year where hearing was not 
requested 0 0 0 0 0 0 0 

Average number of days in investigation 
stage 0 0 0 0 0 0 0 

Average number of days in final action 
stage 0 0 0 0 0 0 0 



Complaints Dismissed by Agency 

Comparative Data (Sec. 1614.705) 

2010 
thru 
9/30 

Previous Fiscal Year Data 

2004 2005 2006 2007 2008 2009 

Total Complaints Dismissed by Agency 0 0 0 0 0 0 0 

Average days pending prior to dismissal 0 0 0 0 0 0 0 

Complaints Withdrawn by Complainants  

Total complaints Withdrawn by Complainants 0 0 0 0 0 0 0 

Total Final 
Actions 
Finding 
Discriminatio
n (Sec. 
1614.704(i)) 

Comparative Data (Sec. 1614.705) 

2010 
thru 
9/30 

Previous Fiscal Year Data 

2004 2005 2006 2007 2007 2009 

# % # % # % # % # % # % # % 



Total Final 
Actions 
Finding 
Discriminatio
n (Sec. 
1614.704(i)) 

Comparative Data (Sec. 1614.705) 

2010 
thru 
9/30 

Previous Fiscal Year Data 

2004 2005 2006 2007 2007 2009 

# % # % # % # % # % # % # % 

Total Number 
Findings 0 

  

0 

  

0 

  

0 

  

0 

  

0 

  

0 

  

Without 
Hearing 0   0   0   0   0   0   0   

With Hearing 0 0% 1 0% 1 0% 0   0 0% 0 0% 0   

Findings of 
Discrimination 
Rendered by Basis 

Comparative Data (Sec. 1614.705) 

2010 
thru 
9/30 

Previous Fiscal Year Data 

2004 2005 2006 2007 2008 2009 



Note: Complaints can 
be filed alleging 
multiple bases. The 
sum of the bases may 
not equal total 
complaints and 
findings. # % # % # % # % # % # % # % 

Total Number 
Findings 0 

 

0 

 

0 

 

0 

 

0 

 

0 

  

0 

 

Race 0  0%  0 0% 0  0%  0  0%  0  0%  0  0%  0  0%  

Color 0  0%  0  0%  0   0% 0  0%  0  0%  0  0%  0  0%  

Religion 0  0%  0  0%  0  0%  0  0%  0  0%  0  0%  0  0%  

Reprisal 0  0% 0 0%  0  0%  0  0%  0  0%  0  0%  0  0%  

Sex 0  0%  0 0% 0 0% 0  0%  0  0%  0  0%  0  0%  

National Origin 0  0%  0  0%  0 0% 0  0%  0  0%  0  0%  0  0%  

Equal Pay Act 0  0%  0  0%   0 0%  0  0%  0  0%  0  0%  0  0%  

Age 0  0%  0 0% 0  0%  0  0%  0  0%  0  0%   0 0%  

Disability 0 0% 0  0%  0  0%  0  0%  0 0% 0  0%  0  0%  

Non-EEO 0  0%  0  0%  0  0%  0  0%  0  0%  0  0%  0  0%  

Findings After 
Hearing 0   0   0   0   0   0   0   

Race 0  0%  0 0% 0  0%  0  0%   0 0%  0  0%  0  0%  

Color 0  0%  0  0%  0  0%  0  0%  0  0%  0  0%  0  0%  

Religion 0  0%  0  0%  0  0%  0  0%  0  0%  0  0%  0  0%  

Reprisal 0  0%  0  0%  0 0%   0 0%  0  0%  0  0%  0  0%  

Sex 0  0%  0 0% 0 0% 0  0%  0  0%  0  0%  0  0%  

National Origin 0  0%  0  0%  0 0% 0  0%  0  0%  0  0%  0  0%  

Equal Pay Act 0  0%   0 0%  0  0%  0  0%  0  0%  0  0% 0  0%  

Age 0  0%  0 0% 0  0%  0  0%  0  0%  0  0%  0  0%  



Findings of 
Discrimination 
Rendered by Basis 

Comparative Data (Sec. 1614.705) 

2010 
thru 
9/30 

Previous Fiscal Year Data 

2004 2005 2006 2007 2008 2009 

Note: Complaints can 
be filed alleging 
multiple bases. The 
sum of the bases may 
not equal total 
complaints and 
findings. # % # % # % # % # % # % # % 

Disability 0  0%  0  0%  0  0%  0  0%  0 0% 0  0%  0  0%  

Non-EEO 0  0%   0 0%  0  0%  0  0%  0  0%  0  0%  0  0%  

Findings Without 
Hearing 0   0   0   0   0   0   0   

Race  0 0%  0  0%  0  0%  0  0%  0  0%  0  0% 0  0%  

Color  0 0%  0  0%   0 0%  0  0%  0  0%  0  0%  0  0%  

Religion 0  0%  0  0%   0 0%  0  0%  0  0%  0  0%  0  0%  

Reprisal  0 0%  0  0%  0  0%  0  0%  0  0%  0  0%  0  0%  

Sex  0 0% 0  0%  0  0%  0  0%   0 0%  0  0%  0  0%  

National Origin 
 

0  0% 0 0% 0  0% 0  0%  0  0%  0 0% 0  0% 

Equal Pay Act 0  0%   0 0%  0  0%  0  0%  0  0%  0  0%  0  0%  

Age 0  0%   0  0% 0  0%  0  0%  0  0%  0  0%  0  0% 

Disability  0 0%  0  0%  0 0%  0  0%  0  0%  0  0%  0  0%  

Non-EEO 0  0%  0  0%  0  0%  0  0%  0  0% 0  0%  0  0%  



Findings of 
Discrimination 
Rendered by 
Issue 

Comparative Data (Sec. 1614.705) 

2010 
thru 
9/30 

Previous Fiscal Year Data 

2004 2005 2006 2007 2008 2009 

# % # % # % # % # % # % # % 

Total Number 
Findings 0 

 

0 

 

0 

 

0 

 

0 

 

0 

  

0 

 

Appointment/Hire 0  0% 0  0%  0 0% 0  0% 0  0% 0  0% 0  0%

Assignment of 
Duties 0  0%  0  0%  0  

0%
0  

0%
0  

0%
0  

0% 
0  

0%

Awards 0  0%  0  0%  0  0% 0  0% 0 0% 0  0% 0  0%

Conversion to Full-
time  0 0%   0 0%  0  0%  0  

0%
0  

0%
 0 

0% 
0  

0%

Disciplinary Action 

Demotion  0 0%  0  0%  0  0% 0  0% 0  0% 0  0% 0  0%

Reprimand 0  0%  0  0%  0  0% 0 0% 0  0% 0  0% 0  0%

Suspension 0  0%  0  0%  0  0%  0  0% 0  0% 0  0% 0  0%

Removal 0  0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Other 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Duty Hours 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Evaluation 
Appraisal 

0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Examination/Test 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Harassment 



Findings of 
Discrimination 
Rendered by 
Issue 

Comparative Data (Sec. 1614.705) 

2010 
thru 
9/30 

Previous Fiscal Year Data 

2004 2005 2006 2007 2008 2009 

# % # % # % # % # % # % # % 

Non-Sexual 0  0%    0%     0%     0%     0%     0%   0  0%   

Sexual 0  0%    0%     0%     0%     0%     0%     0%   

Medical 
Examination 0  

0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Pay (Including 
Overtime) 

0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Promotion/Non-
Selection 

0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Reassignment0 

Denied 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Directed 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Reasonable 
Accommodation 

0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Reinstatement 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Retirement 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Termination 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Terms/Conditions 
of Employment 

0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Time and 
Attendance 

0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Training 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%



Findings of 
Discrimination 
Rendered by 
Issue 

Comparative Data (Sec. 1614.705) 

2010 
thru 
9/30 

Previous Fiscal Year Data 

2004 2005 2006 2007 2008 2009 

# % # % # % # % # % # % # % 

Other 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Findings After 
Hearing 0 

 

0 

 

0 

 

0 

 

0 

 

0 

  

0 

 

Appointment/Hire 0  0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Assignment of 
Duties 

0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Awards 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Conversion to Full-
time 

0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

0% 

0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Other 0 0% 0 0%  0 0% 0 0% 0 0% 0 0% 0 0%

Duty Hours 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Evaluation 
Appraisal 

0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Examination/Test 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Harassment 

Non-Sexual 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%



Findings of 
Discrimination 
Rendered by 
Issue 

Comparative Data (Sec. 1614.705) 

2010 
thru 
9/30 

Previous Fiscal Year Data 

2004 2005 2006 2007 2008 2009 

# % # % # % # % # % # % # % 

Sexual 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Medical 
Examination 

0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Pay (Including 
Overtime) 0  

0% 0  0% 0 0% 0 0% 0 0% 0  0% 0 0%

Promotion/Non-
Selection 

0 0% 0  0% 0 0% 0 0% 0 0% 0  0% 0 0%

Reassignment 

Denied 0 0% 0  0% 0 0% 0 0% 0 0% 0  0% 0 0%

Directed 0 0% 0  0% 0 0% 0 0% 0 0% 0  0% 0 0%

Reasonable 
Accommodation 

0 0% 0  0% 0 0% 0 0% 0 0% 0  0% 0 0%

Reinstatement 0 0% 0  0% 0 0% 0 0% 0 0% 0  0% 0 0%

Retirement 0 0% 0  0% 0 0% 0 0% 0 0% 0  0% 0 0%

Termination 0 0% 0  0% 0 0% 0 0% 0 0% 0  0% 0 0%

Terms/Conditions 
of Employment 

0 0% 0  0% 0 0% 0 0% 0 0% 0  0% 0 0%

Time and 
Attendance 

0 0% 0  0% 0 0% 0 0% 0 0% 0  0% 0 0%

Training 0 0% 0  0% 0  0% 0  0% 0 0% 0  0% 0  0%

Other 0 0% 0  0% 0  0% 0  0% 0  0  0  0% 0  0%



Findings of 
Discrimination 
Rendered by 
Issue 

Comparative Data (Sec. 1614.705) 

2010 
thru 
9/30 

Previous Fiscal Year Data 

2004 2005 2006 2007 2008 2009 

# % # % # % # % # % # % # % 

Findings Without 
Hearing 

0  0   

0 

 

0 

 

0 

 

0 

  

0 

 

Appointment/Hire 0  0% 
0  0%

0  0%  0  0%  0  
0%

0  0%  0  0%  

Assignment of 
Duties  0 0%  0  0%   0  0%   0  

0% 
0  

0%
0  0%   0  0  

Awards 0  0%   0  0%   0  0% 0  0% 0  0% 0  0%  0  0  

Conversion to Full-
time  0 0%  0   0%  0  

0% 
0  

0% 
0  

0%
0  0%   0  0  

Disciplinary Action 

Reprimand 0  0%   0  0%   0  0% 0  0% 0  0% 0  0%   0  0  

Suspension 0  0%   0  0%  0  0% 0  0% 0  0% 0  0%   0  0  

Removal 0  0%   0  0%   0  0% 0  0% 0  0% 0  0%   0  0  

Other 0  0%  0  0%  0  0% 0  0% 0  0% 0  0%   0  0  

Duty Hours 0  0%  0  0%   0  0% 0  0% 0  0% 0  0%   0  0  

Evaluation 
Appraisal 0  

0% 
0  

0%
0  

0%
0  

0%
0  

0%
0  0  0  0  

Examination/Test 0  0% 0  0% 0  0% 0  0%  0 0% 0  0  0  0  

Harassment 

Non-Sexual 0  0% 0  0% 0  0%  0 0%  0 0% 0  0% 0  0%



Findings of 
Discrimination 
Rendered by 
Issue 

Comparative Data (Sec. 1614.705) 

2010 
thru 
9/30 

Previous Fiscal Year Data 

2004 2005 2006 2007 2008 2009 

# % # % # % # % # % # % # % 

Sexual 0  0% 0  0% 0  0% 0  0% 0  0% 0  0% 0  0%

Medical 
Examination 0  

0% 
0  

0%
0  

0%
0  

0%
0  

0%
0  

0% 
0  

0%

Pay (Including 
Overtime) 0  

0% 
0  

0%
0  

0%
0  

0%
0  

0%
0  

0% 
0  

0%

Promotion/Non-
Selection   

0% 
0  

0%
0  

0%
0  

0%
0  

0%
0  

0% 
0  

0%

Reassignment 

Denied 0  0% 0  0% 0  0% 0  0% 0  0% 0  0% 0  0%

Directed 0  0% 0  0% 0  0% 0 0% 0 0% 0 0%  0 0%

Reasonable 
Accommodation 0  

0% 
0  

0%
0  

0%
0  

0%
0  

0%
0  

0% 
0  

0%

Reinstatement 0  0% 0  0% 0  0% 0  0% 0  0% 0  0% 0  0%

Retirement 0  0% 0  0% 0  0% 0  0% 0  0% 0 0% 0  0%

Termination 0  0% 0  0% 0  0% 0  0% 0  0% 0  0% 0  0%

Terms/Conditions 
of Employment 0  

0% 
 0 

0%
0  

0%
0  

0%
0  

0%
0  

0% 
0  

0%

Time and 
Attendance 0  

0% 
0  

0%
0  

0%
0  

0%
0  

0%
0  

0% 
0  

0%

Training 0  0% 0  0% 0  0%  0 0% 0  0% 0  0% 0  0%

Other 0  0% 0  0% 0 0% 0 0% 0 0% 0  0%  0  0%



Pending Complaints Filed in Previous 
Fiscal Years by Status (Sec. 
1614.704(k)) 

Comparative Data (Sec. 1614.705) 

2010 
thru 
9/30  

Previous Fiscal Year Data 

2004 2005 2006 2007 2008 2009 

Total complaints from previous Fiscal 
Years 0 0 0 0 0 0 0 

Total Complainants 0 0 0 0 0 0 0 

Number complaints pending 

Investigation 0 0 0 0 0 0 0 

Hearing 0 0 0 0 0 0 0 

Final Agency Action 0 0 0 0 0 0 0 

Appeal with EEOC Office of Federal 
Operations 0 0 0 0 0 0 0 

*Unable to reconstruct data from FY 2002 through FY 2003 



Complaint Investigations 

Comparative Data (Sec. 1614.705) 

2010 
thru 
9/30 

Previous Fiscal Year Data 

2004 2005 2006 2007 2008 2009 

Pending Completion Where Investigation 
Exceeds Required Time Frames 0 0 0 0 0 0 0 

 
 
 



 



nkFICE OF THE UNDER SECRETARY OF DEFENSE fr 4000 DEFENSE PENTAGON 
WASHINGTON, D.C. 20301-4000 

MAR 2 9 2011 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Ms. Berrien: 

I 
a-

1J 
I;-.? 

D 
(.11 

Enclosed please find a compilation of Fiscal Year 2010 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management (OPM) at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

, We did not receive a report from the Department of the Army and will submit that 
compop.ent's report to you under separate cover as soon as possible. 

\ 

If you have any questions about this submission or require more information, please 
contact Ms. Marilee Perkal at 703.571.9337 or at marilee.perkal@osd.mil. 

• 

Enclosure: 
As stated 

Sincerely, 

arrett, CAPT, USN 
Deputy Director 
Office of Diversity Management and 

Equal Opportunity 



INDEX OF DoD COMPONENT FY10 NO FEAR REPORTS 
 
 
 

Component:   
 

• Army & Air Force Exchange Service (AAFES) 
• Army (ARMY) 
• Business Transformation Agency (BTA) 
• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DFAS) 
• Defense Human Resources Activity (DHRA) 
• Defense Intelligence Agency (DIA) 
• Defense Information Systems Agency (DISA) 
• Defense Logistics Agency (DLA) 
• Defense Media Activity (DMA) 
• Department of Defense Education Activity (DoDEA) 
• Department of Defense Inspector General (DoDIG) 
• Defense Security Service (DSS) 
• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
• Missile Defense Agency (MDA) 
• National Geospatial-Intelligence Agency (NGA) 
• National Security Agency (NSA) 
• TRICARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services University of the Health Sciences (USUHS) 
• Washington Headquarters Services (WHS) 
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Notification and Federal Employee Anti-Discrimination and 
Retaliation Act of 2002 

FISCAL YEAR 2010 REPORT 

INTRODUCTION 

The No FEAR Act requires Federal agencies to submit annual reports to the Speaker of the 
House of Representatives, the President pro tempore of the Senate, the Committee on 
Governmental Affairs of the Senate, the Committee on Government Reform of the House of 
Representatives, each committee of Congress with jurisdiction relating to the agency, the 
Attorney General, and the Equal Employment Opportunity Commission (EEOC). this report is 
submitted by the DTRA to satisfy this reporting requirement. 

BACKGROUND 

The No FEAR Act was signed into law by President George W. Bush on May 15, 2002, and 
became effective on October 1, 2003. The Act requires Federal agencies to be accountable for 
violations of anti-discrimination and whistleb]ower protection laws and post certain statistical 
data relating to Federal sector EEO complaints filed with the agency. 

Section 203 of the No FEAR Act requires that each Federal agency submit an annual Report to 
Congress not later than 180 days after the end of each fiscal year. Agencies must report on the 
number of Federal district court cases arising under each of the respective areas of law specified 
in the Act in which discrimination was alleged; the status or disposition of cases; the amount of 
money required to be reimbursed; the number of employees disciplined; any policies 
implemented related to appropriate disciplinary actions against a Federal employee who 
discriminated against any individual, or committed a prohibited personnel practice; and an 
analysis of the data collected with respect to trends, causal analysis, etc. 

The President delegated responsibility to the U. S. Office of Personnel Management (OPM) for 
the issuance of regulations governing implementation of Title II of the No FEAR Act. The OPM 
published its final rule to carry out the notification and training requirement of the No FEAR 
ACT. This rule implemented the provisions of the No FEAR Act. Federal agencies must have 
completed training by December 2006. 



No FEAR Act Report - FY 2010 

Organization 
The Defense Threat Reduction Agency (DTRA) is a component of the Department of Defense 
(DoD). Our mission is to safeguard the United States and its allies from weapons of mass 
destruction (WMD), chemical biological, radiological, nuclear, and high-yield explosives
providing capabilities to reduce, eliminate, and counter the threat and eliminate its effects. The 
agency was established in 1998, and sprang from the realization that a single Agency could 
improve the efforts of multiple organizations with common expertise in combating WMD. The 
agency is located at Fort Belvoir, Virginia and employs nearly 2,000 men and women, both 
military and civilian, at more than 14 locations around the world. 

Equal Opportunity & Diversity Programs Mission 
The Equal Opportunity and Diversity Programs (EO&DP) Office ensures that employees and 
applicants understand their rights under Title VII, promulgates and implements Federal Civil 
Rights laws, and promotes diversity throughout the organization. The EO&DP Office 
additionally serves as the advisory center for employees, managers, supervisors, and applicants 
seeking information on or dealing with equal employment opportunity matters, diversity, sexual 
harassment, anti-harassment, military equal opportunity, and No FEAR Act training and 
compliance. 

Reporting Requirement 1: 
Number of Cases Arising Under Each of the Respective Provision of Law Covered by Paragraphs (I) and (2) of 
Section 20 I (a) in which discrimination on the part of the Defense Threat Reduction Agency was alleged. 

Breakdown of Complaints 
filed from FY 2005 to 4th 

FY 2010 FY 2009 FY 2008 FY 2007 FY 2006 

Quarter FY 2010 by basis 
and issue 

A. Complaints filed during the FY broken down by basis: 

1. Race: 

a. American 0 0 0 lo 0 
Indian/ Alaskan Native: 

b. American Asian/Pacific 0 1 0 1 0 
Islander: 

c. Black: 0 1 1 1 1 

d. Whi te: 0 0 0 0 1 

2. Color: 1 0 0 0 0 

3. Sex: 

a. Male: 0 0 0 0 0 

b. Female: 2 2 1 1 4 

4.Age: 1 1 3 0 3 

5. Religion: 1 0 0 0 0 

6. Reprisal: 1 4 4 4 3 

7. National Origin: 
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a. Hispanic: 1 0 2 0 2 

b. Other: 1 I 1 
I 1 1 0 

8. Equal Pay Act: 

a. Male: 0 0 0 0 lo 
I 

b. Female: 0 1 0 l o 0 

9 . Disability 2 1 2 0 0 

B. Complaints filed during the FY broken down by issue: 

1. Appointment/Hire: 0 0 0 0 0 

2. Assignment of Duties: 0 0 1 2 1 

I 3. Awards: 0 0 0 0 0 

4 . Conversion to Full Time: 0 0 0 0 0 

s. Disciplinary Action: 

a. Demotion: 0 0 0 0 0 

b. Reprimand: 0 0 0 0 1 

c. Suspension: 0 0 0 0 1 

d. Removal: 0 i 0 0 0 1 

e. Other: 0 0 0 0 0 

6 . Duty Hours: 0 0 0 0 0 

7. Evaluation/Appraisal : 2 2 0 0 1 

8 . Examination/ Test: 0 0 0 0 Io 
9. Harassment: 

a. Non-sexual: 2 6 0 2 4 

b. Sexual: 0 0 0 2 1 

10. Medical Examination: 0 0 0 0 0 

11. Pay Including Overtime: 0 1 0 0 0 

12. Promotion/Non- 1 0 l l 2 
Selection: 

13. Reassignment: 

I a. Denied: lo lo lo lo l 1 

b. Directed: 0 1 0 11 0 

14. Reasonable l 0 0 lo 0 I Accommodation: 

15. Reinstatement: lo 0 0 0 0 

16. Retirement: 0 0 0 0 0 I 
17. Termination: 1 0 0 0 0 

18. Terms/Conditions of 0 0 0 0 0 
Employment: 

19. Time and Attendance: 0 0 0 1 2 

20. Training: 0 0 0 0 1 

I 21. Other: lo lo lo 0 0 
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Number of Complaints FY 2010 FY 2009 FY 2008 FY 2007 FY 2006 

A. Pending at the beginning of 10 6 7 5 10 
the FY 

B. Filed d ur ing the FY 5 7 7 6 7 

C. Remands 0 0 0 1 0 

D. Pending, a t any time, during 15 13 14 11 17 
the FY 

A summary of No FEAR complaint data indicates that from FY 09 to FY 10: 

- Complaints filed decreased from 7 to 5 
- Processing time for Final Agency Decisions without a hearing averaged 334 days 
- Complaints based on Race (Pacific Islander) decreased from 1 to 0 
- Complaints based on Race (Black) decreased from 1 to 0 
- No change in alleged basis Age 1 
- Complaints based on Reprisal decreased from 4 to 0 
- Complaint based on National Origin (Hispanic) increased from 1 to 2 
- Complaints based on Disability increased from 1to 2 

Reporting Requirement 2: 
Status or Disposition of Cases described in Paragraph l of Section 203 of the Act. 

Status of a ll Complaints FY 2010 FY 2009 FY 20 08 FY 2007 FY 2006 
pending from FY 2005 to 
4th Quarter FY 2010 

A. Num b er of complaints 0 0 0 0 0 
pending acceptance or dismissal 

B. Number of complaints 3 5 1 3 2 
pending investigation 

C. Number of complaints 5 5 2 1 3 
pending hearing 

D. Num ber of complaints 1 0 2 2 0 
pending Final Agency 
Decision/ Action 

Status of Complaints FY 2010 FY 2009 FY 2008 FY 2007 FY 2006 
Closed from FY 2005 to 
4th Quarter FY 2010 

Final Order (wit h Administrative 
Judge (Al) Decision) 

Findings of Discrimination 0 0 0 0 0 

Findings of No Discrimination 4 2 4 2 3 

Dismissals 0 0 1 0 0 

Final Agency Decision (without 
Al Decision) 

Findings of Discrimination 0 0 0 0 0 
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I Findings of No Discrimination I 1 lo lo lo l 2 

Dismissals 0 1 1 0 2 

Withdrawals 1 0 1 2 4 

Settlements 0 0 0 1 1 

TOTAL CLOSINGS 6 3 7 5 12 I 
Reporting Requirement 3: 
The amount of money required to be reimbursed by the Defense Threat Reduction Agency under Section 201 in 
connection with each case (separately identify the aggregate amount of such reimbursements attributable to the 
payment of attorneys' fees. if any). 

There were no court judgments against the agency in FY I 0, which required monetary 
reimbursement to the Judgment Fund. Since implementation of the No FEAR Act, DTRA has 
not issued payments for violations of Federal discrimination, whistleblower, or retaliation claims 
that would be reimbursable to the Judgment Fund. 

Reporting Requirement 4: 
The number of employees disciplined for discrimination, retaliation, harassment, or any other infraction of any 
provision oflaw refetTed to in paragraph ( 1 ). 

There were no findings of discrimination during the period FY 09 to FY 10; therefore, no 
disciplinary actions stemming from complaints of discrimination were instituted. Discipline is 
covered in DTRA Instruction 1400.25 M, Subchapter 752 entitled Civilian Disciplinary and 
Adverse Actions Instruction. 

Reporting Requirement 5: 
The final year-end data posted under Section 30l(c)(I)(B) for such fiscal year (without regard to Section 30l(c)(2)). 

The No FEAR Act required agencies to post quarterly on its public website certain statistical 
data relating to Federal sector equal employment opportunity complaints fi led with such agency 
by January 31, 2004. On January 29, 2004, DTRA posted the number of employment 
discrimination complaints filed, type of discrimination alleged, number of employees filing more 
than one complaint, number of complaints dismissed, and number of discrimination findings, on 
its website with a link displayed on its home page. Also included in the posting is the average 
time spent investigating complaints and issuing decisions once the investigation and hearing is 
complete. A direct link to the DTRA No FEAR Act data can be found at: 
http://www.dtra.mil/Info/EEO/NoFear.aspx 
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Reporting Requirement 6: 
A detailed description of (A) the policy implemented by that agency relating to appropriate disciplinary actions 
against a Federal employee who (i) discriminated against any individual in violation of any of the laws cited under 
section 20l(a)(l) or (2); or (ii) committed another prohibited personnel practice that was revealed in the 
investigation of a complaint alleging a violation of any of the laws cited under section 20 l (a)(I) or (2); and (B) with 
respect to each such laws, the number of employees who were disciplined in accordance with such policy and the 
specific nature of the disciplinary action taken. 

(A) Policies Implemented 
• DTRA Director's Policy on Civilian Equal Employment Opportunity, dated November 

2009 (updated and reissued annually). See 
http://www.dtra.mil/I nfo/EEO/PolicyandComplaint.aspx 

• DTRA Director's Policy on Preventing Sexual Harassment, dated November 2009. See 
http://wmv.dtra.mil/Info/EEO/PolicyandComplaint.aspx 

• DTRA Director's Policy on Military Equal Opportunity, dated November 2009. See 
http://www.dtra.mil/lnfo/EEO/Policvand Complaint.aspx 

• DTRA Director's Policy on Harassment, dated November 2009. See 
http://www.dtra.mil/Info/EEO/PolicvandComplaint.aspx 

• DTRA No FEAR Act Notice (posted). See 
http://www.dtra.mil/Info/EEO/NoF ear.aspx 

• DTRA Instruction 5505.3, dated December 10, 2007, Reasonable Accommodation 
(published and distributed). See 

http://dtral/SiteDirectory/COS/Issuances/Forms/Allltems.aspx 

• DTRA Instruction 5145.5, dated December I, 2006, Alternative Dispute Resolution 
(published and distributed). See 

http://dtral/SiteDirectory/COS/Issuances/Forms/Allltems.aspx 

• DTRA Instruction 1400.25 M, Subchapter 752 entitled Civilian Disciplinary and Adverse 
Actions, published July 25, 2001 . See 

http://dtral/SiteDirectory/COS/Issuances/Forms/Allitems.aspx 

(B) Number of Employees Disciplined in accordance with any policy listed above. 
See Reporting Requirement 4 above. Disciplinary actions, as appropriate, are taken in 
accordance with the policies and instructions listed above and in compliance with the Equal 
Employment Opportunity Commission (EEOC) findings of discrimination. 

Reporting Requirement 7: 
An analysis of the information described under paragraphs I through 6 (in conjunction with data provided to the 
EEOC in compliance with part 1614 of Title 29 of the Code ofFederal Regulations) including (A) an examination of 
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trends; (B) causal analysis; (C) practical knowledge gained through experience; and (D) any actions planned or 
taken to improve complaint or civil rights programs of the agency. 

(A) An Examination of Trends 
Formal EEO complaint activity is often attributed to perceived disparities in equality, especially 
with regards to the demographic profile of the serviced population. 

Representation of Civilian Women and Minorities 
From FY 2009 to FY 2010, DTRA continued to have a low participation rate in three categories 
Women, Hispanics, and Individuals with Targeted Disabilities in comparison to the Civilian 
Labor Force. The joint representation of white men and women increased from 65% to 67%. 
The overall representation of Hispanics continued to decrease from 5.75% to 4.82%. The overall 
representation of blacks in the workforce decreased from 21 % to 19 .48%. The joint 
representation of Asians increased slightly from 3.9% to 4.13%. The joint representation of 
Native Americans decreased slightly .75% to .38%. The joint representation of individuals with 
targeted disabilities experienced a slight decrease from .85% to .60%. The DTRA continues to 
pursue the DoD goal of 2% employees with targeted disabilities by FY2012. 

COMPLAINT PROCESSING 

Informal Processing - In FY 10, DTRA EEO personnel processed 15 informal complaints; most 
of the informal complaints were processed within the regulatory guidelines. Of the 15 matters 
brought to the attention of counselors, 10 were withdrawn and no formal complaint was filed. 
Five formal complaints were filed. The ADR program continues to be valuable tool in resolving 
complaints at the lowest possible level. 'The ADR participation rate is 67% at the informal stage. 

Formal Processing - The government-wide average for processing formal complaints from date 
of filing to date of settlement, withdrawal, or issuance of the agency's final order is 355 days. 
DTRA' s average processing time for FY 2010 was 521 days. During the period FY 2006 to FY 
2010, the average number of formal complaints on hand at the beginning of the reporting period 
was (8). The number of new complaints filed during each fiscal year averaged 6 cases, ranging 
from seven (7) in FY 2006 to five (5) in FY 2010. In FY 2010, five (5) individuals filed five (5) 
complaints alleging employment discrimination. 

Investigations - The average number of complaints pending investigation from FY 06 to 
FY 10 was 2. The average processing time in FY 10 was 191 days vs. 116 days in FY 06. 

Hearings - The average number of complaints pending hearing between FY 06 and FY 
10 was 3. The average processing days for complaints pending hearing at EEOC is 
approximately 262 days. 

Final Agency Decisions CF AD) - During FY 10 the agency issued one FAD without an 
Administrative Judge (AJ) decision finding no discrimination, and four FAD's with and AJ 
decision finding no discrimination. The agency issued one Merit FAD with a processing time of 
71 days. 

Issues/Basis for Complaint Cs)- The most significant issue identified in FY 2010 was 
harassment (non-sexual). 
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EMPLOYMENT OF PEOPLE WITH DISABILITIES 

The number of employees with targeted disabilities decreased from 10 to 8. Our previous 
percentage was 0.83%. Our current percentage of 0.60% is below the DoD target of 2. % and the 
federal high of 2. % %. 

DISCIPLNE 

There were no findings of discrimination during the period FY 2006 to FY 20 I 0 and no 
disciplinary actions stemming from complaints of discrimination. 

See DTRA Instruction 1400.25 M, Subchapter 752 entitled Civilian Disciplinary and Adverse 
Actions at Appendix H. 

(B) Causal Analysis 
· DTRA does not have a large volume of complaints. Over the past five years, the DTRA has 

worked diligently to advise and assist the leadership in promoting an environment free from 
personal, social. or institutional barriers that prevent employees from rising to the highest level 
of responsibility possible. We make efforts to ensure that employees and applicants understand 
their rights under Title VII, disseminate and implement Federal Civil Rights Laws, and promote 
diversity. We believe through these appropriate measures, and increased usage of ADR, the 
volume of discrimination complaints will remain low. The DTRA EO and Diversity Programs 
Office has additionally purchased the i-Complaints tracking system to aid in tracking complaints 
and performing trend analysis. We anticipate that the use of this system will aid in our efforts to 
improve our overall complaint timelines. 

DTRA EO and Diversity Programs Office provides monthly Newcomers Orientation and 
quarterly EO for Supervisors sessions designed to ensure that supervisors, managers, and new 
employees receive training in Basic EEO Law and Theories, ADR, conflict resolution, 
Prevention of Sexual Harassment, and Reasonable Accommodation. During FY 2010, the EO 
Office conducted or sponsored training for a large number of employees. We hosted 6 EO for 
Supervisors sessions and 16 EO for Newcomers sessions, to include sessions for our 
geographically separated locations. No FEAR training was launched in mid-2006 and to date 
90% of all DTRA employees have completed the on-line NO FEAR training and 89% have 
completed Prevention of Sexual Harassment (POSH) training. DTRA leadership has gained an 
understanding that training, and proactive measures, contribute to the resolution of workplace 
conflicts and resolve workplace issues before becoming formal complaints. 

(C) Practical Knowledge Gained through Experience 
To dispel perceptions of inequality, the DTRA encourages employees to appreciate, value 
understand, and celebrate social, racial, and gender similarities and differences. The agency 
observed a number of special emphasis programs to improve the workplace environment and to 
promote and foster diversity. The primary goal this year was to provide better services and 
training to DTRA employees. Time has shown that proactive prevention is the key to a 
successful program. This can be accomplished through appropriate education of agency 
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leadership and the workforce. Also, the continued use of ADR is critical to opening lines of 
communication between leadership and employees. One key lesson learned is that if we can 
bring the parties in a dispute to the table, there is a high likelihood of resolution at the informal 
stage. Additionally we offer ADR at the formal stage to resolve complaints at the formal level. 

(D) Actions Planned or Taken to Improve Complaint/Civil Rights Programs of the Agency 
DTRA employees are informed about EO and Diversity programs through a variety of methods: 
agency policies on EEO, Sexual Harassment, EO for military members, and Diversity Policy 
Statements and other materials are posted on-line and on bulletin boards at all locations. 
Instructions on Reasonable Accommodation and ADR are available via the internal and external 
websites. Each employee receives a copy of all agency instructions, policy statements, and EEO 
related brochures at the EO for Newcomers training. During the reporting period, the EO and 
Diversity Programs Office updated its internal website to include program overviews on 
Complaints, Reasonable Accommodation, and Special Emphasis Programs. Additionally we are 
planning to include information on the Genetic Information Non-Discrimination Act (GINA), as 
part of our regularly scheduled EO for Newcomers sessions. 

DTRA met its goal of offering EO for Supervisors training more consistently. The course was 
provided every quarter in the National Capital Region and once annually in the outlying regions. 

Reporting Requirement 8: 
Any adjustment (to the Extent the Adjustment can be Ascertained in the Budget ofDTRA) to comply with the 
requirements under Section 201. 

Monetary payouts for findings of discrimination would be taken from the Agency's overall 
operating budget, when and if appropriate. 
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March 30, 2011 

U. S. ELECTION ASSISTANCE COMMISSION 
1201 New York Avenue, NW, Suite 300 

Washington, DC. 20005 

Ms. Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity 
Commission 
131 M Street, NE 
Washington, DC 20507 

RE: No FEAR Report FY 2006-2011 

Dear Ms. Berrien: 
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The U.S. Election Assistance Commission (EAC) provides its Annual Report to Congress as required by Section 
203 of the Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 (No FEAR Act"), 
Public Law 107-174. The EAC Report provides information on the number of employees disciplined for 
discrimination, retaliation, harassment, or other infractions of a provision of law cited in Section 201 © of the No 
FEAR Act; the status or disposition of those cases; the number of cases that resulted in compromise settlements; 
an analysis of trends and practical knowledge gained through experience, and recommendations. EAC did not 
find any reports of allegations of employee discrimination, retaliation, harassment, or other infractions of a 
provision of law cites in the No FEAR Act stemming from the complaints during FY 2006 to FY 2011. 

In an effort to attain a model work environment, EAC conducted an internal self-assessment to assess its 
affirmative employment goals and civil rights initiatives, to identify areas that needed improvement that fosters 
an inclusive workforce that reflects America's diversity through effective outreach, recruitment, hiring, and 
employee development that is free of individual or institutional barriers of discrimination. In addition, EAC has 
taken a number of actions since the enactment of the No FEAR Act. EAC provided mandatory training on EEO 
laws and rights and remedies required by the No FEAR Act and OPM's implementing regulations and provided 
training on to resolution of workplace issues, team building exercises, effective communication skills, briefings 
and training in ADR and conflict management skills to resolve workplace conflicts. EAC has increased its 
emphasis on encouraging employees to resolve workplace issues and senior management continues to strive to 
create a model EEO work environment pursuant to the EEOC's Management Directive (MD) 715. 

As part of this submission, EAC is also posting a copy of this report on the EAC website. If you need further 
informa · nor have any questions, please free to contact us. 



Enclosures 

Cc: Speaker of the U.S. House of Representatives 
President Pro Tempore of the U.S. Senate 
Senate Committee on Rules and Administration, Chair and Ranking Member 
Committee on House Administration, Chair and Ranking Member 
Senate Appropriations Subcommittee on Financial Services and General Government, Chair and Ranking 
Member 
House Appropriations Subcommittee on Financial Services and General Government, Chair and Ranking 
Member 
Senate Committee on Homeland Security and Governmental Affairs, Chair and Ranking Member 
House Oversight and Government Reform Committee, Chair and Ranking Member 
Attorney General, U S Department of Justice 
Director, U.S. Office of Personnel Management 
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THE SECRETARY OF EDUCATION 
WASHINGTON, DC 20202 

Honorable Jacqueline A. Berrien 
Chairman 

April 18, 201 I 

U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Ms. Berrien: 

I am pleased to send you the enclosed copy of the U.S. Department of Education's (ED) 
fiscal year 2010 annual report prepared in accordance with Section 203 of the 
Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 
(No FEAR Act), Public Law 107-174. 

This report provides information about the number of cases filed against ED by 
employees under Federal antidiscrimination and whistleblower protection laws, ED's 
policy relating to disciplinary actions against employees who discriminate or commit 
other prohibited personnel practices, and the number of employees disciplined. The 
report also provides year-end statistical data on the number and type of all complaints 
filed and the processing time for complaints. 

I hope you find this information useful. If you have any questions, please have your staff 
contact the Office of Equal Employment Opportunity Services at (202) 401-3560. 

Enclosure 

Sincerely, 

(lQ~ 
Ame Duncan 

L 
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I. EXECUTIVE SUMMARY 

This annual report to Congress was prepared by the U.S. Department of Education (ED) in 
compliance with Section 203 of the Notification and Federal Employee Antidiscrimination and 
Retaliation Act of2002 ("No FEAR Act"), Public Law 107-174. The report includes the number 
of cases that were filed in Federal district court that resulted in judgments, awards, or 
compromise settlements; the disposition of those cases; monies required to be reimbursed; and 
the number of employees disciplined for discrimination, retaliation, harassment, or other 
infractions of a provision oflaw cited in Section 20 I ( c) of the No FEAR Act. ED reports that 
there was no litigation that resulted in payments from the judgment fund in fiscal year (FY) 
2010. 

To remain proactive in preventing discrimination in the workplace, ED offered biannual training 
to all agency employees on equal employment opportunity (EEO) laws, prohibited personnel 
practices, alternative dispute resolution, diversity, the No FEAR Act, and the Whistleblower 
Protection Act. ED encourages employees to resolve workplace disputes with their supervisors 
at the earliest possible stage. ED also provides employees with the option to use the agency's 
Alternative Dispute Resolution program to address their EEO complaints and informal disputes. 
In this regard, ED continues its campaign to provide supervisors and managers, as well as 
nonsupervisory personnel, with crucial conversation skills to facilitate resolving workplace 
conflicts before they become formal EEO complaints. 

The Office of Management, Equal Employment Opportunity Services (EEOS), is responsible for 
overseeing the implementation of the No FEAR Act at the agency level to include reporting and 
updating the statistical information on the Web s:ite. EEOS routinely works with the Human 
Capital and Client Services (HCCS) Training and Development Team (TDT) to develop and 
implement specialized and innovative EEO training courses to educate managers and employees 
about antidiscrimination and anti-harassment policies. Concurrently, EEOS offers customized 
trainings to satisfy specific requests from the department's organizations and continues to 
network with EEO liaisons at each principal office to help increase employee awareness of their 
EEO program activity responsibilities, including EEO training and diversity management. 
Senior management officials value the contribution of all employees and strive to promote 
diversity and inclusion through career development, hiring initiatives, and leadership 
commitment. EEO data reports are produced monthly and quarterly to keep senior management 
officials informed. Annual briefings on the "State of the EEO Program" were presented to all 
senior management officials in FY 2010. 

ED will continue to stress that training and communication are vital to reducing the number of 
formal and informal complaints, Federal district court judgments, awards, and compromise 
settlements in discrimination cases. 

II. INTRODUCTION 

The No FEAR Act requires Federal agencies to submit annual reports to the Speaker of the 
House of Representatives, the President pro tempore of the Senate, the Committee on Homeland 
Security and Governmental Affairs of the Senate, the Committee on Oversight and Government 
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Reform of the House of Representatives, each committee of Congress with jurisdiction relating 
to the agency, the Attorney General, the Office of Personnel Management (OPM) and the Equal 
Employment Opportunity Commission (EEOC). This report is submitted by ED to fulfill this 
reporting requirement. 

III. BACKGROUND 

The No FEAR Act, which became effective on October I, 2003, requires Federal agencies to be 
held accountable for violations of antidiscrimination and whistleblower protection laws and to 
post certain statistical data relating to EEO complaints filed against the agency. ED has prepared 
this annual report based on the provisions of the No FEAR Act and its implementing regulations. 

IV. DATA 

a. Civil Cases 

Section 203(a)(l) of the No FEAR Act requires tlrnt agencies include in their annual report to 
Congress "the number of cases arising under each of the respective provisions of law covered by 
paragraphs(!) and (2) of section 20l(a) in which discrimination on the part of such agency was 
alleged." Section 724.302 of the regulations clarifies section 203(a)(l) of the No FEAR Act by 
requiring agencies to report the "number of cases in Federal Court pending or resolved ... arising 
under each of the respective provisions of the Federal antidiscrimination laws and Whistleblower 
Protection Laws .... " See 5 C.F.R. § 724.302(a)(l ). 

ED reports that in FY 2010, there were nine cases in Federal court alleging violations of Federal 
antidiscrimination laws. One of nine cases has three individual plaintiffs and another has 18 
individual plaintiffs. Of those nine cases, one case was settled, ED prevailed in four cases and 
the remaining four cases are still pending. 

b. Reimbursement to the Judgment Fund 

The regulations implementing the No FEAR Act state that the Financial Management Service 
(FMS), U.S. Department of the Treasury, will provide notice to an agency's Chief Financial 
Officer within 15 business days after payment from the Judgment Fund. The agency is required 
either to reimburse the Judgment Fund within 45 business days after receiving the notice from 
FMS, or to contact FMS to make arrangements in writing for reimbursement. ED reports that 
there was no litigation that resulted in payments from the Judgment Fund in FY 2010. 

c. Disciplinary Actions 

Section 203(a)(4) of the No FEAR Act requires that agencies include in the annual report to 
Congress "the number of employees disciplined for discrimination, retaliation, harassment, or 
any other infraction of any provision oflaw refeITed to in paragraph (I)." For Federal court 
cases involving allegations of a violation of anticliscrimination or whistleblower protection laws, 
the regulations at 5 C.F.R. § 724.302(a)(3) require the agency to report the total number of 
employees disciplined. The regulations at 5 C.F.R. § 724.102 define discipline to include any 
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one or a combination of the following actions: rnprimand, suspension without pay, reduction in 
grade or pay, or removal. 

ED reports that there were no disciplinary actions arising from the Federal district court and that 
none of the cases resulted in any employees being disciplined. 

d. Final Year-End Data Posted Under Section 301(c)(l)(B) 

The final year-end data posted pursuant to Section 301(c)(l)(B) of the No FEAR Act is included 
in Appendix I. 

e. Policy Description on Disciplinary Actions 

Section 203(a)(6) of the No FEAR Act requires tliat agencies include in their annual 
Congressional reports a detailed description of the agency's policies relating to disciplinary 
actions imposed against Federal employees who discriminate in violation of any of the laws cited 
under section 20l(a)(l) or (2), or who commit another prohibited personnel practice as revealed 
in the investigation of a complaint alleging a violation of any of the laws cited under section 
201(a)(l) or (2). The No FEAR Act also requires that Federal agencies report on the number of 
employees who were disciplined in accordance with such policies as well as the specific nature 
of the disciplinary action taken. 

In August 2010, ED issued four policy statements: updated statements on policies on EEO, 
Anti-Harassment, and the No FEAR Act, and a new Diversity statement. These policies were 
issued to (I) cover all forms of harassment, (2) require immediate and appropriate corrective 
action, (3) provide points of contact for reporting and filing a complaint, (4) define necessary 
legal terms, (5) require training for the workforce, and (6) protect employees from retaliation. 
These statements have been prominently posted on t.,'lllployee bulletin boards as well as ED's 
intranet and public-facing Web sites. 

These policies also require the agency to take appropriate disciplinary action against those 
engaging in unlawful discriminatory practices or allowing discriminatory practices to exist (see 
Appendix II for the Table of Penalties from ED's Personnel Manual Instruction - Discipline and 
Adverse Actions). 

V. ANALYSIS OF TRENDS, CAUSAL ANALYSIS, AND PRACTICAL KNOWLEDGE 
GAINED THROUGH EXPERIENCE 

Section 203(7) of the No FEAR Act requires that agencies undertake an examination of trends, 
causal analysis, and practical knowledge gained through experience and any actions planned or 
taken to improve complaint or civil rights programs of the agency. There were 43 discrimination 
complaints filed against ED during FY 20 I 0. By comparison, the number of cases formally filed 
increased by 4.9 percent from 41 in FY 2009 to 43 in FY 20 I 0. The open inventory decreased 
by 19.3 percent from 83 cases in FY 2009 to 67 cases in FY 2010. There were two findings of 
discrimination ordered by the EEOC. 
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A review of the complaints trend indicates that reprisal, age, and race were the most frequently 
raised bases, whereas harassment, promotion/nonselection, and performance evaluation were the 
most frequently raised issues. 

VI. ADJUSTMENT TO BUDGET 

Section 203(a)(8) of the No FEAR Act requires that agencies include in their annual report to 
Congress information about "any adjustment (to the extent the adjustment can be ascertained in 
the budget of the agency) to comply with the requirements under section 201." ED made no 
such adjustments. 

VII. ACTIONS PLANNED OR TAKEN TO IMPROVE COMPLAINT OR CIVIL 
RIGHTS PROGRAMS 

The No FEAR Act requires Federal agencies to train all employees on their rights and remedies 
under the Federal antidiscrimination, retaliation, and whistleblower protection Jaws. ED requires 
that all new employees receive No FEAR Act training within 90 calendar days of their 
appointment and that all employees take refresher training every two years. 

In an effort to promote the use of Alternative Dispute Resolution (ADR) to resolve complaints at 
the earliest possible stage, the Secretary discussed using the ADR process to resolve complaints 
in his policy statements and referred employees to the appropriate contacts for additional 
information. 

In FY 2010, the ADR offer rate at the informal stage of the EEO complaints process increased 
from 36 percent in FY 2009 to 67 percent in FY 201 O; the ADR election rate at the informal 
stage of the EEO complaint process also increas<~d from 17.4 percent in FY 2009 to 47 percent in 
FY 2010. The overall resolution rate in FY 2010 in the informal process was 36 percent, which 
remained below the community average of 55 percent. EEOS will continue to work on 
marketing strategies and educational outreach that will help the workforce better understand the 
prevention of discrimination, thus resulting in fewer conflicts and disputes in the workplace. 

As a preventive measure, EEOS conducted customized training to satisfy specific requests from 
the principal offices. The content typically included is a compilation of EEO laws, as well as a 
discussion of No FEAR Act requirements, prevention of sexual harassment and information 
about the EEO complaint process, reasonable accommodation, and EEOC Management 
Directive 715 training. 

As part of the agency plan under the No FEAR Act, ED will continue to utilize the Education 
Training Institute Site for No FEAR Act training. This interactive online training course provides 
instruction on all topics required by the No FEAR Act and the OPM final rule. The course 
outlines the rights that Federal employees have under antidiscrimination and whistleblower laws 
and provides details on how the No FEAR Act is being implemented. This online training is 
accessible to employees with disabilities as requllred by Section 508 of the Rehabilitation Act of 
1973, as amended. 
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During FY 2010, EEOS established and successfolly deployed a suspense tracking system(!
Complaints) to monitor all incoming inquiries. I-Complaints is a Web-based application for 
processing, managing and reporting on complaint cases. The automated system allows the 
EEOS staff to track complaint status and to retrie:ve data and generate reports, including No 
FEAR Act data and the EEOC 462 Report. EEOS will continue to work with the EEO liaison at 
each principal office to help increase employees' awareness of their responsibilities in EEO 
program activities, including the No FEAR Act requirements. 
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APPENDIX I 

Department of Education 
No FEAR ACT REPORT 

FY 2010 
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I Complaints Filed 43 

I Complainants 42 

I Repeat Filers 1 

I Race 23 

I Color 4 

I Religion 2 

I Reprisal 21 

I sex 16 

I National Origin ·l 

I Equal Pay Act 0 

' Age 13 

I Disability 13 

I Non-EEO Basis 0 

..... "i•, .. t .. '' 
' ' 

I I ' 

,. , . . , , l. ~,;u . .: 
' " °' I J 

I Appointment/Hire 6 

I Assignment of Duties 9 

I Awards 3 
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j Conversion to Full-time I 0 

Disciplinary Action 

Demotion I 0 

Reprimand I 1 

Removal I 1 

Suspension I 1 

Other I 0 

Duty Hours I 1 

Evaluation/ Appraisal I 14 

Examinationff est - I 0 

Non-Sexual Harassment I 16 
-

Sexual Harassment I 2 

Medical Examination I 0 

Pay (Including Overtime) I 2 

Promotion/Nonselection I 15 

Denied Reassignment I 0 

Directed Reassignment I 2 

Reasonable Accommodation I 3 

Reinstatement I 0 

Retirement I 2 

Termination I 2 

Terms/Condition of Employment I 6 

I Time and Attendance I 4 

I Training I 2 

jother I 0 
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Average number of days in 
investigation stage 

Average number of days in 
final action stage 

Average number of days in 
investigation stage where 
hearing was requested 

Average number of days in 
final action stage where 
hearing was requested 

Average number of days in 
investigation stage where 
hearing was not requested 

Average number of days in 
final action stage where 
hearing was not requested 

Total Complaints Dismissed by 
Agency 

Average Days Pending Prior to 
Dismissal 

I 

I ! 

i
' : 

' ;· ~ .· . ~; 
' ' . I ... ~ . .. "'' I 

235 

497 

258 

353 

130 

170 

2 

40 

,! :1 , .. 
• ; • I 111 \ I I . 

: l.' ~Ji:.. . ;h .. .: . - il! ' ... "- :· " 

Total Formal Complaints --r---
5 

Withdrawn by Complainants I 
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' ' ' 

l!1 I• 1 l!'I 'l(t1 

; 1 I "" I l 

I I # 

I Total Number of Findings I 2 

I Without Hearing I 2 

I With Hearing I 0 

" I I j IJ 1 i111 ii) 

J ~ I 1 I t - " • f I 1 I I I : I I ~ \ J I 

c. l \ 

Total Number of Findings by 1-1 Basis 

Race 0 

Color 0 

Religion 0 

Reprisal 2 

Sex 0 

National Origin 0 

Equal Pay Act 0 

Age 0 

Disability 1 

Non-EEO 0 

I II I 

I Total Number of Findings I 0 I 

!Race I 0 I 

I Color I 0 I 
~IR-eh-.gi-on~~~~~-~l~o~I 

I % 

I 100.00% 

I 100.00% 

I 0.00% 

I 'I i 

100% 

0.00% 

0.00% 

0.00% 

66.67% 

0.00% 

0.00% 

0.00% 

0.00% 

33.33% 

0.00% 

I' ,. 

0.00% 

0.00% 

0.00% 

0.00% 

I 

I Reprisal I 0 l~-0-.0-0_o/c_o --
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jsex I 0 I 0.00% 

I National Origin I 0 I 0.00% 

I Equal Pay Act I 0 I 0.00% 

jAge I 0 l 0.00% 

I Disability I 0 I 0.00% 

I Non-EEO I 0 I 0.00% 
' 

! , I ' 11 "i 1' I t ~ I \ ; t t111i11 1 i~\t11 I!( )l(f( t1 i 1 ' \ ! ~ • \ ~ ~ 

\ \ l 1 1 II11 \ J ~' 1 I ; 11~ 1 
I .. ' 

I Total Number of Findings 3 100.00% 

jRace 0 0.00% 

I Color 0 0.00% 

I Religion 0 0.00% 

I Reprisal 2 66.67% 

jsex 0 0.00% 

j National Origin I 0 0.00% 

j Equal Pay Act I 0 0.00% 

I Age [ 0 I 0.00% 

I Disability I 1 I 33.33% 

I Non-EEO I 0 I 0.00% 

. ", ; 
. ' . ' I '1 ! I 
• I I ,, tfi ( \; • : .. 

I # I O/o 

Total Number of ~I 100.00% 
Findings 

I Appointment/Hire I 0 I 0.00% 

I Assignment of Duties I 0 I 0.00% 

I Awards I 0 I 0.00% 

I Conversion to Full-time I 0 I 0.00% 
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I Disciplinary Action 

I Demotion 0 I 0.00% 

I Reprimand 0 I 0.00% 

I Suspension 0 I 0.00% 

I Removal 0 I 0.00% 

I Other 0 I 0.00% 

I Duty Hours 0 I 0.00% 

I Evaluation/ Appraisal 2 I 66.67% 

I Examination!fest 0 I 0.00% 

I Non-Sexual Harassment 0 I 0.00% 

I Sexual Harassment 0 I 0.00% 

I Medical Examination I 0 I 0.00% 

Pay (Including 1-1 0.00% 
Overtime) 

I Promotion/Nonselection I 1 I 33.33% 

I Denied Reassignment I 0 I 0.00% 

] Directed Reassignment I 0 I 0.00% 

Reasonable 1-1 0.00% 
Accommodation 

I Reinstatement I 0 I 0.00% 

I Retirement I 0 I 0.00% 

I Termination I 0 I 0.00% 

Terms/Conditions of 1-1 0.00% 
Employment 

I Time and Attendance I 0 I 0.00% 

I Training I 0 I 0.00% 

I Other I 0 I 0.00% 
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I Retirement I 0 I 0.00% 

I Termination I 0 I 0.00% 

Terms/Conditions of 1-1 0.00% 
Employment 

I Time and Attendance I 0 I 0.00% 

I Training I 0 I 0.00% 

I Other I 0 I 0.00% 

I II• J" ·J JI , 11 I I I I,. I • (!JI l:' j It;\ ' 1 . 1. i i ( 

\ 
1
• , I I ' I l I I J ~ t I II')' 

Total Number of 1-1 100.00% 
Findings 

Appointment/Hire I 0 I 0.00% 

Assignment of Duties I 0 I 0.00% 

Awards I 0 I 0.00% 

Conversion to Full-time I 0 I 0.00% 

Disciplinary Action 

Demotion 0 I 0.00% 

Reprimand 0 I 0.00% 

Suspension 0 I 0.00% 

Removal 0 I 0.00% 

I Other 0 I 0.00% 

Duty Hours 0 I 0.00% 

Evaluation/ Appraisal 2 I 66.67% 

Examination/Test 0 I 0.00% 

Non-Sexual Harassment 0 I 0.00% 

Sexual Harassment 0 I 0.00% 

Medical Examination 0 I 0.00% 

Pay (Including 1-1 0.00% 
Overtime) 
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I Promotion/Nonselection I 1 I 
I Reassignment Denied I 0 I 
I Reassignment Directed I 0 I 
Reasonable lol Accommodation 

I Reinstatement I 0 I 
I Retirement I 0 I 
I Termination I 0 I 
Terms/Conditions of lol Employment 

I Time and Attendance I 
I Training I 
I Other I 

I Total Complaints 

I Number of Complaints Pending 

I Investigation 

I Hearing 

I Final Agency Action 

Appeal with EEOC Office of 
Federal Operations 

0 I 
0 I 
0 I 

• 11~ 

' t ~ ! J 

> 1 • 

• 
l,t • - ;/'·~'. " ;:I-

I, ...... ,. , t ,, ~'-"4.\.1 l. t,;. ti 

Pending Completion Where Investigation 
Exceeds Required Time Frames 

16 

33.33% 

0.00% 

0.00% 

0.00% 

0.00% 

0.00% 

0.00% 

0.00% 

0.00% 

0.00% 

0.00% 

71 

22 

32 

12 

5 
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Appendix II 
ED's Table of Penalties for Stated Offenses 

Nature of I" Offense 2•d Offense 3•0 Offense 
Offense Minimum Maximum Minimum Maximum Minimum Maximum 

Violations of Reprimand REMOVAL 14-Day REMOVAL REMOVAL 
EEO statutes Suspension 
and/or 
regulations at 
29 CFR 1614. 
Refusal to 5-Day REMOVAL 14-Day REMOVAL REMOVAL 
answer Suspension Suspension 
questions or 
otherwise 
cooperate with 
any 
administrative 
investigation, 
inquiry, or 
other proper 
proceeding, 
including, but 
not limited to, 
EEO, Office of 
Special 
Counsel, Merit 
Systems 
Protection 
Board, and 
Inspector 
General 
proceedings 
(when criminal 
charges are not 
anticipated and 
appropriate 
administrative 
warnings are 
provided). 

.. 

17 



U.S. DEPARTMENT OF EDUCATION 
WASHINGTON, DC 20202 

OFFICIAL BUSINESS 
PENALTY FOR PRIVATE USE, $300 

Honorable Jacqueline A. Berrien 
Chainnan . 
U.S. Equal Employment Opportunity Commiss10n 
131 M Street, NE 
Washington, DC 20507 

US POSTAGE 

$ 01.48 
RRSTCLASS 

Mailed From 20262 
04J21f2011 
031A 0005180140 

• 



 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

MAR 2 8 2011 
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The Honorable Jacqueline A. Berrien 
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U.S. Equal Employment Opportunity Commission 
1801 L Street, NW 
Washington, DC 20507 

Dear Madam Chair: 
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I am pleased to send you the enclosed copy of the U. S. Environmental Protection 
Agency' s (EPA) Fiscal Year 2010 annual report prepared in accordance with Section 203 
of the Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 
(No FEAR Act), Public Law 107-174. 

This report provides information regarding the number of cases arising under the 
respective areas of law cited in the No FEAR Act where discrimination was alleged; the 
amount of money required to be reimbursed by EPA to the Judgment Fund in connection 
with such cases; the number of employees disciplined for discrimination, retaliation, 
harassment or any other infractions of any provision of law referred to under the Act; an 
analysis of trends and knowledge gained; and accomplishments. 

An identical letter has been sent to each entity designated to receive this report as 
listed in Section 203 of the No FEAR Act. The U.S. Attorney General and the Director 
of the U.S. Office of Personnel Management will also be sent a copy of the report. 

If you have any questions, please contact me or your staff may call Ronald 
Ballard, Assistant Director of the Office of Civil Rights, at (202) 564-7956. 

Enclosure 

incerely yok fhJ 
R fael DeLeon 
Director 

Internet Address (URL) • http.//www.epa.gov 
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I. EXECUTIVE SUMMARY 

The U.S. Environmental Protection Agency (EPA or Agency) provides its Annual Report to 
Congress as required by Section 203 of the Notification and Federal Employee · 
Antidiscrimination and Retaliation Act of2002 (No FEAR Act), Public Law 107-174. As 
required, this report includes information related to the number of cases in Federal court pending 
or resolved in fiscal year (FY) 2010 and, in connection with those cases, their disposition; 
reimbursement(s) to the Judgment Fund; and the number of employees disciplined and the nature 
of the disciplinary action taken. 

During FY 2010, there were a total of 11 cases pending before Federal courts. Among these 
cases, there were 1 O claims of violations of Title VII; 4 claims of violations of the Rehabilitation 
Act; and 3 claims of violations of the Age Discrimination in Employment Act. Of the 11 cases 
noted above, 1 resulted in judgment being granted in favor of EPA at the U.S. District Court 
level. Jn another case, the U.S. Court of Appeals affirmed a lower court's dismissal of the case. 
The remaining 9 cases are proceeding at different stages of the pre-trial and trial processes. 
During FY 2010, the Agency was not required to reimburse the Judgment Fund for any of the 
cases reported above. 

There were no disciplinary actions taken in connection with any federal case pending or resolved 
in FY 2010 brought under applicable provisions of federal anti-discrimination laws and/or 
Whistleblower Protection laws; or for any conduct that was inconsistent with these laws or for 
conduct that constituted any prohibited personnel practice. 

II. BAGKGROUND ---· 

On May 15, 2002, Congress enacted the "Notification and Federal Employee Antidiscrimination 
and Retaliation Act of 2002," or, as it is more commonly known, the No FEAR Act. One 
purpose of the Act is to "require that Federal agencies be accountable for violations of 
antidiscrimination and whistleblower protection laws." Public Law 107-174, Summary. In 
support ofthis purpose, Congress found that "agencies cannot be run effectively if those agencies 
practice or tolerate discrimination." Public Law 107-174, Title I, General Provisions, section 
101(1). 

Section 203 of the No FEAR Act requires that each Federal agency submit an annual Report to 
Congress not later than 180 days after the end of each fiscal year. Agencies must report on the 
number of Federal court cases pending or resolved in each fiscal year and arising under each of 
the respective areas of law specified in the Act in which discrimination or retaliation was alleged. 
In connection with those cases, agencies must report the status or disposition of the cases; the 
amount of money required to be reimbursed to the judgment fund; and the number of employees 
disciplined. Agencies must also report on any policies implemented related to appropriate 
disciplinary actions against a Federal employee who discriminated against any individual, or 
committed a prohibited personnel practice; any employees disciplined under such a policy for 
conduct inconsistent with Federal Antidiscrimination Laws and Whistleblower Protection Laws; 
and an analysis of the data collected with respect to trends, causal analysis, and other 
information. 
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The Act imposes additional duties upon Federal agency employers intended to reinvigorate their 
longstanding obligation to provide a work environment free of discrimination and retaliation. 
The additional obligations contained in the No FEAR Act can be broken down into five 
categories: 

• A Federal agency must reimburse the Judgment Fund for payments made to 
employees, former employees, or applicants for Federal employment because of 
actual or alleged violations ofF ederal employment discrimination laws, Federal 
whistleblower protection laws, and retaliation claims arising from the assertion of 
rights under those laws. 

• An agency must provide annual notice to its employees, former employees, and 
applicants for Federal employment concerning the rights and remedies applicable to 
them under the employment discrimination and whistleblower protection laws. 

• At least every two years, an agency must provide training to its employees, including 
managers, regarding the rights and remedies available under the employment 
discrimination and whistleblower protection laws. 

• Quarterly an agency must post on its public website summary statistical data 
pertaining to EEO complaints filed with the agency. 

The President delegated responsibility to the Office of Personnel Management (OPM) for 
issuance ofregulations governing implementation of Title II of the No FEAR Act. OPM 
published final regulations on the reimbursement provisions of the Act on May 10, 2006; final 
regulations_!_()_C,:<IJ!Y 51ut Jh~_Il_o_tifi_c~tion _and traini11g_r~uiremen_!s_Qf 1ll~_A.C! .were_{lu_bl~lied _g11_ __ _ 
July 20, 2006; and the final regulations to implement the reporting and best practices provisions 
of the No FEAR Act on December 28, 2006. The Equal Employment Opportunity Commission 
(EEOC) published its final regulations to implement the posting requirements of Title III of the 
No FEAR Act on August 2, 2006. The EPA has prepared this report based on the provisions of 
the No FEAR Act in accordance with OPM and EEOC' s final regulations. 

ill. DATA 

a. Civil Cases 

Section 203( a)( 1) of the No FEAR Act requires that agencies include in their Annual Report "the 
number of cases arising under each of the respective provisions oflaw covered by paragraphs ( 1) 
and (2) of section 20l(a) in which discrimination on the part of such agency was alleged." 
Section 724.302 ofOPM's final regulations on reporting and best practices clarifies section 203 
(1) of the No FEAR Act stating that agencies report on the "number of cases in Federal Court 
[district and appellate] pending or resolved ... arising under each of the respective provisions of 
the Federal Antidiscrimination laws and Whistleblower Protection Laws applicable to them ... in 
which an employee, former Federal employee, or applicant alleged a violation(s) of these laws, 
separating data by the provision(s) oflaw involved." 
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During FY 2010, there were a total of 11 cases pending before Federal courts. Among these 
cases, there were IO claims of violations of Title VII; 4 claims of violations of the Rehabilitation 
Act; and 3 claims of violations of the Age Discrimination in Employment Act. 

Of the 11 cases noted above, I resulted in judgment being granted in favor of EPA at the U.S. 
District Court level. In another case, the U.S. Court of Appeals affirmed a lower court's 
dismissal of the case. The remaining 9 cases are proceeding at different stages of the pre-trial 
and trial processes. 

b. Reimbursement to the Judgment Fund 

During FY 2010, the Agency was not required to reimburse the Judgment Fund for any of the 
cases reported above. 

c. Disciplinary Actions (5 C.F.R. § 724.302 (a)(3) & (5)) 

There were no employees disciplined in FY 2010 in connection with any cases described in 
paragraph (a) above, or for any other conduct that is inconsistent with Federal Antidiscrimination 
Laws and Whistleblower Protection Laws or for conduct that constitutes prohibited personnel 
practices. 

d. Final Year-End Data Posted Under Section JOl(c)(l)(B) 

The final year-end data posted pursuant to section 301(c)(l)(B) of the No FEAR Act is included 
- ---inAppendix L ----- _ ______ -------· 

The final year-end data indicates that during FY 2010, there were 71 new administrative 
complaints of discrimination filed by 64 employees or applicants for employment. 
Within the total inventory of 187 complaints, EPA's Office of Civil Rights (OCR) conducted 
110 pre-complaint counselings; 70 investigations; and closed 76 cases including 13 dismissals 
and 19 final agency decisions. There were no findings of discrimination in FY 2010. 

FY 20 I 0 complaint totals can be found in their entirety at Appendix I ofthis report. 

e. Policy Description on Disciplinary Actions (5 C.F.R § 724.302(a)(6)) 

In FY 2009, EPA Administrator Lisa P. Jackson signed a new Agency EEO policy that set forth 
her vision for an effective EEO program and a workplace free of discrimination, harassment, and 
reprisal. This Policy can be found in Appendix 3. During FY 20 I 0, she reaffirmed her 
commitment to an effective EEO program in a 20 I 0 EEO Policy. The 20 I 0 EPA EEO Policy 
can be found at Appendix 4. Also during FY 2010, OCR drafted an official Agency policy on 
harassment. This policy is pending final review and concurrence, and will be issued in 2011. 
Until the new policy is finalized, we continue to operate under the existing harassment policy, 
which can be found in Appendix 2. 
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All EPA supervisors and management officials are responsible for taking appropriate corrective 
actions for which they have been delegated authority and for recommending to higher level 
officials disciplinary action considered appropriate in other cases. EPA' s policies and 
procedures for taking disciplinary action are contained in EPA Order 3110.6B, Adverse Actions, 
EPA Order 3120. lB, Conduct and Discipline, EPA Order 3120 .2, Conduct and Discipline Senior 
Executive Service and in the applicable collective bargaining agreements. Actions in response to 
findings of discrimination may range from informal corrective actions such as a written warning 
to more formal disciplinary actions such as a suspension without pay or removal. 

Additionally, OCR' s standard operating plan for the redress of allegations of discrimination 
provides for a prompt, fair, and impartial review and adjudication of any allegation of 
discrimination, further demonstrating the Agency's commitment to equal employment 
opportunity principles and practices in all of our management decisions and personnel practices. 

f. No FEAR Act Training Plans (5 C.F.R. § 724.302 (a)(9)) 

In FY 20 I 0 OCR updated and revised the Agency No FEAR on-line training to include a more in 
depth training module of the rights and responsibilities of employees and managers under the Act 
and to increase the difficulty of the test questions. OCR effected these changes to ensure that 
employees gained tangible and significant information from the training course. As of December 
31, 2010, 97% of Agency employees completed the updated training. 

IV. ANALYSIS OF TRENDS, CAUSAL ANALYSIS AND PRACTICAL 
KNOWLEDGE GAINED THROUGH EXPERIENCE (5 C.F.R. § 724.302 (a)(7)) 

At the conclusion of FY 2010, the Agency saw an 11 % decrease in number of new complaints 
filed and a 9% decrease in the number of complainants compared to FY 2009. The bases of 
alleged discrimination most often raised were: (I) retaliation; (2) race; and (3) age. Additionally, 
EPA saw an overall 22% decrease in the number of complaints filed on the basis of age between 
FY 2009 and FY 2010. 

Taken as a whole, the percentage of complainants in the Agency, .34% for FY 2010, is lower 
than the government-wide percentage of .54%. Over the past five years, EPA's number of 
complainants by percentage of workforce has ranged from 0.30% to 0.44%. 

The 71 EEO complaints filed at EPA in FY 
20 I 0 contained 4 7 allegations of retaliation, 
40 allegations of race discrimination, and 30 
allegations of age discrimination. The FY 
2010 EEO complaint activity at EPA 
remained relatively consistent with respect to 
the bases alleged as compared to FY 2009. 
The data does not show any significant 
increase in complaints filed on certain bases 
of discrimination, when considering the 
aggregate size of the workforce. 
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EPA completed investigations for complaints pending during FY 2010 with an average 
processing time of223 days, up from 218 days in FY 2009, and slightly above the Government
wide average of2 l 5 days. EPA's average processing time for all complaint closures increased 
from 236 days in FY 2009, to 518 days, above the Government-wide average of 404 days, in FY 
2010. The Agency found that, on average, complaints where a hearing was requested took 737 
days to reach closure. Complaints where settlement was deemed appropriate took an average of 
448 days to reach closure and complaints where a Final Agency Decision (FAD) was issued 
took, on average, 418 days to reach closure. We partially attribute this increase in processing 
time to the marked loss in staff within OCR, including 40% of staff assigned to writing F ADs, as 
well as 33% of the legal staff assigned to assist with Title VII cases within the EPA Office of 
General Counsel Civil Rights and Finance Law Office. As a whole, it has taken the Agency 
longer to issue Final Agency Actions and come to settlement agreements. We are currently 
working with the Office of Human Resources to back fill these positions, and anticipate 
increasing OCR staff during FY 2011. 

Through experience gained over the last ten years, EPA will continue to apply a wealth of 
practical knowledge towards ensuring accountability, compliance with merit systems principles, 
and an impartial complaint-processing system. 

V. ADJUSTMENTS TO BUDGET (5 C.F.R. § 724.302(a)(2)(ii)) 

During FY 20 I 0, the Agency was not required to reimburse the Judgment Fund for any of the 
cases reported above. 

VI. ACTIONS PLANNED OR TAKEN TO IMPROVE COMPLAINT OR CIVIL 
RIGHTS PROGRAMS (5 C.F.R. § 724.302 (a)(7)(iv)) 

In an effort to improve our civil rights programs, EPA hired an independent consulting firm to 
conduct a comprehensive review and program evaluation to determine how effectively OCR is 
meeting its mission and regulatory mandates. The study will provide a broad review ofOCR's 
structure, staff and functions, and analyze strengths and weaknesses. It will also provide 
benchmarking data gathered from the civil rights offices of other Federal agencies. This study 
was completed in March 2011 and we will implement all appropriate recommendations 
throughout the remainder of FY 2011. 

As planned during FY 2009, OCR's Employment Complaints Resolution Staff(ECRS) attended 
quarterly technical training related to writing acceptance and dismissal letters and conducting 
thorough investigations. Staff also received training on conducting legal research using Westlaw 
and CyberFeds. 

We continue to modify our Statements of Work for procurement ofEEO contractors, to include 
more stringent requirements as well as penalties for failure to adhere to investigative quality and 
timeliness expectations. We anticipate widening our pool of qualified contractors as we 
terminate relationships with those firms that have historically not produced timely, high-quality 
investigations. 
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We also continue to post all No FEAR statistics on the OCR website on a quarterly basis, and 
have members of staff attend monthly new hire orientations to ensure that all new employees are 
notified of the rights and remedies applicable to them under the employment discrimination and 
whistleblower protection laws. 

ACCOMPLISHMENTS UPDATE 

The EPA has worked towards meeting the goals of this important legislation as indicated in the 
actions highlighted below. 

Policy Development 

(1) Policy on the Reassignment of an Employee with a Qualified Disability- During 
FY 2010, the Agency implemented a new policy to ensure that reassignment is 
considered as a reasonable accommodation whenever appropriate. 

(2) Evaluating Supervisory Performance- Elements of the Senior Executive Service 
(SES) performance standard 'flow down' to subordinate managers and supervisors. 
Further, this standard contemplates that each manager monitors the work environment 
to prevent discrimination and harassment, and takes timely action if harassment or 
other discriminatory treatment is observed, reported, or suspected. During FY 2011, 
we anticipate drafting performance standards for all EPA managers and supervisors to 
address expectations of compliance with the Agency's EEO objectives. 

Emoloyee-Awarenessand Training -

During FY 2010 EPA provided extensive training to its EEO staff on a variety of topics 
including, but not limited to, the following: 

• EEOlaw; 
• EEO complaint process; 
• Conflict resolution communication skills; 
• Reasonable accommodations for employees with disabilities; and 
• Topic specific training for the EEO intake staff/counselors and officers. 

Initiatives 

During 2010, the EPA participated in the Workforce Recruitment Program (WRP) for 
College Students with Disabilities. This is an on-line database recruitment and referral 
program that connects Federal sector hiring managers and employers nationwide with highly 
motivated post-secondary students and recent graduates with disabilities. These students are 
seeking summer internships or permanent positions in the Federal sector. The database 
contains resumes for over 1,800 of the nation's top college students with disabilities_ These 
students were screened and interviewed by professional recruitment specialists and have been 
evaluated based on their experience and interviews. The program is co-sponsored by the 
U.S. Department of Labor (DOL), Office of Disability Employment Policy (ODEP) and the 
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Department of Defense (DOD). EPA participated actively in the program, including sending 
recruiters to colleges and universities across the country and hiring WRP students as EPA 
employees over the summer and in the permanent workforce. 

Diversity, Special Emphasis, and Special Observance Programs 

EPA has continued to maintain strong programs in FY 2010 for the employment, 
advancement, and retention of a diverse Federal workforce. These programs included 
initiatives to-. strengthen partnerships with academic institutions and special emphasis 
community groups; outreach and recruitment events to provide potential civil service 
recruits with information on locating and applying for EPA jobs; and encouraging the use of 
various recruitment flexibilities to tap into diverse talent pools. EPA also regularly 
conducted special observance programs at headquarters and regional offices designed to 
provide information and foster appreciation for individuals of different cultures and 
experiences. 

EPA completed and submitted its FY 2010 Management Directive 715 report to the 
EEOC in a timely manner, and the agency is working aggressively to continue to build and 
sustain a Model EEO Program. 
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APPENDIX 1 

Equal Employment Opportunity Data Posted 
Pursuant to Title III of the No FEAR Act 

Data as of September 31 - End of Fiscal Year 2010 

2005 2006 2007 2008 

Number of Complaints Filed in Fiscal Year 69 80 66 80 

Number of Complainants 65 60 58 73 

Repeat Filers 8 12 6 1 

2009 2010 

80 71 

71 64 

8 7 

2005 2006 2007 2008 2009 2010 

Race 34 36 34 41 35 40 

Color 12 5 9 15 9 16 

Religion 2 0 2 2 1 5 

Retaliation 59 59 37 41 35 47 
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Sex 39 31 21 29 39 28 

National Origin 18 14 9 10 8 14 

Equal Pay Act 2 0 1 0 0 0 

Age 21 30 29 29 38 30 

Disability 25 24 19 17 26 23 

Non EEO Bases 0 0 0 0 0 0 

- ~- - ,_ 

· · ·~~ · ·~ ·3f:Flcioli}ibi~ts~'h!'1$iue , r :·<r ·~~~·~~~ .,.,_.,. COm~'-Data ,.,.~ ,. ' !t(tl 

Previous PisUI Year Data i! 
-·- - ·- ---·- .!- .~~- . 

2005 2006 2007 2008 2009 2010 

Appointment/Hire 0 1 0 0 0 2 

Assignment of Duties 8 7 6 15 7 17 

Awards 6 6 2 6 2 7 

Conversion to Full-Time 1 0 0 1 0 0 

Disciplinary Action 

Demotion 2 1 0 1 0 0 

Reprimand 5 3 3 2 3 2 

Suspension 0 3 3 0 2 2 

Removal 0 2 0 0 1 0 
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Other 0 2 0 0 0 4 

Duty Hours 0 0 0 0 0 1 

Evaluation Appraisal 8 15 13 17 9 15 

Examination/Test 1 0 0 0 0 0 

Harassment 

Non-Sexual 32 42 30 31 38 35 

Sexual 1 1 0 1 0 1 

Medical Examination 0 1 0 0 0 0 

Pay (Including Overtime) 5 3 4 3 2 4 

Promotion/Non-Selection 22 28 25 29 25 24 

Reassignment 

Denied 4 6 3 1 0 4 

Directed 2 2 2 4 2 6 

Reasonable Accommodation 7 12 7 4 5 2 

Reinstatement 0 0 1 0 0 0 

Retirement 0 1 0 0 1 0 

Termination 6 1 4 4 7 4 

Terms/Conditions of Employment 15 11 15 10 9 16 

Time and Attendance 8 12 10 12 7 7 

Training 5 6 5 7 7 7 

Other 0 0 1 0 0 0 
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Complaints Pending During Fiscal Year 

Average Number of Days in Investigative 
Stage 

Average Number of Days in Final Action 
Stage 

Complaints Pending During Fiscal Year 
------Where Hearing Was Requested--

Average Number of Days in Investigation 
Stage 

Average Number of Days in Final Action 
Stage 

Complaints Pending During Fiscal Year 
Where Hearing Was Not Requested 

2005 2006 

143 203 

458 185 

250 246 

0 32 

11 

2007 2008 2009 2010 

239 226 218 223 

194 202 162 157 

264 241 206 206 

112 54 80 17 



Average Number of Days in Investigation 143 175 216 197 226 248 
Stage 

Average Number of Days in Final Action 458 306 280 305 236 304 
Stage 

2005 2006 2007 2008 2009 2010 

Total Complaints Dismissed by Agency 33 20 11 6 13 13 

Average Days Pending Prior to Dismissal 143 135 168 75 99 182 

Complaints Withdrawn by Complainants 

Total Complaints Withdrawn by 
- -Gomplainants 

2005 2006 2007 2008 2009 2010 

Total Number Findings 0 0 2 1 0 0 

Without Hearing 0 0 0 0 0 0 

With Hearing 0 0 2 1 0 0 
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.. ..<;, . / ·- ~" ·i~~ . "··. ···'' ;·,, ~ 
'~~if i~ en.~·~~"'''"'~'''" ' Fmdings of Discriminayon Renaued by • · 

· · ?Wit" Previ~~· H.~~¥~nl~~j) Basis ·' 

• 
Note: Complaints can be filed alleging 2005 2006 2007 2008 2009 2010 

multiple bases. The sum of the bases may 
not equal total complaints and findings 

# % # % # % # O/o # o/o # % 

Total Number of Findings 0 0.00 0 0.00 2 100 1 100 0 0.00 0 0.00 

Race 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Color 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

--- - --- -- - ---

Religion 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Retaliation 0 0.00 0 0.00 2 66 0 0.00 0 0.00 0 0.00 

Sex 0 0.00 0 0.00 1 33 0 0.00 0 0.00 0 0.00 

National Origin 0 0.00 0 0.00 0 0.00 1 100 0 0.00 0 0.00 
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Equal Pay Act 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Age 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Disability 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Non-EEO 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Note: Complaints can be filed alleging 2005 2008 2009 2010 
multiple bases. The sum of the bases may 

not equal totaLcomplaints and findings 

# % # % # % # % # % # % 

Findings After Hearing 0 0.00 0 0.00 0 0.00 l 100 0 0.00 0 0.00 

Race 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Color 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Religion 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 
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v 

Retaliation 0 0.00 0 0.00 2 66 0 0.00 0 0.00 0 0.00 

Sex (Includes Equal Pay Act) 0 0.00 0 0.00 1 33 0 0.00 0 0.00 0 0.00 

National Origin 0 0.00 0 0.00 0 0.00 I 100 0 0.00 0 0.00 

Equal Pay Act 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Age 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Disability 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

~ - -- - -- - - --- -~ 
,_ --,_ 

Non-EEO 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 
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Findings of Discrlmina&~~d~tfby't (~l~r~·~o ~~ c?~~~e:j)i)i~;b~~~~: -·· '~~~-- --
1.- Basis ' ,·~. . tl~; , PreviousFis~afv~~n•r.· ;~~ .• ·.····, .. "' ' . .,.. 

Note: Complaints can be fded alleging 2005 2006 2007 2008 2009 2010 
multiple bases. The sum of the bases may 

not equal total complaints and findings 

# % # % # O/ o # O/ o # % # % 

Findings Without Hearing 0 0 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Race 0 0 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Color 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

- ·-

Religion 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Retaliation 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Sex 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

National Origin 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Equal Pay Act 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 
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. , 
Age 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Disability 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Non-EEO 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Fin~~li~ ! ti:~(~i~1 ·'"~~. :'.JJi~ ... ~ ;z•·•~·e·- ,.. ... , ,j ·~-~.:--) 
-:~·,·: -"" lfJ~- -·' . ' "{~ l',ijirionl.l>",tfl1~~,:J;\ ~~frrJ~j.~ ~+. UeJ -~iA: ... _~ . ~;~~.!!}}ft '· .· . - _,_r.~ •. v ,.. -- ~.:-:/:rf~, ~ . :~~'.i$¥~n~::~Jt~sr:-d,:.J;. 

2005 2006 2007 2008 2009 2010 

# O/o # % # % # % # % # O/o 

Total Number of Findings 0 0.00 0 0.00 2 100 1 100 0 0.00 0 0.00 

Appointment/Hire _ 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 - - 1--- - - - - I---

Assignment of Duties 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Awards 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Conversion to Full-Time 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Disciplinary Action 

Demotion 0 0.00 0 0.00 l 2S 0 0.00 0 0.00 0 0.00 

Reprimand 0 0.00 0 0.00 0 0.00 I so 0 0.00 0 0.00 

Suspension 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Removal 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Other 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Duty Hours 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Evaluation Appraisal 0 0.00 0 0.00 l 2S 0 0.00 0 0.00 0 0.00 

Examination!f est 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Harassment 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Non-Sexual 0 0.00 0 0.00 l 2S l so 0 0.00 0 0.00 

17 



Sexual 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Medical Examination 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Pay (Including Overtime) 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Promotion/Non-Selection 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Reassignment 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Denied 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Directed 0 0.00 0 0.00 l 25 0 0.00 0 0.00 0 0.00 

Reasonable Accommodation 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Reinstatement 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Retirement 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Termination 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Terms/Conditions of Employment 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Time and Attendance 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Training 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Other 0 0.00 0 0.00 0 0 .00 0 0.00 0 0.00 0 0.00 

Findin~;Ot DiScri'.ft.i"1tlob Rendered by . , 
.. ,,, '! .. ~ .. ;c;;;>;; ;. ' =-~· ·;t.:. "J 

ComparatiVe Dat!t 
JjSif " } Previous Fiical Year J)ata es . 

. 
~ ·' .... ~- -~-- - ' .. 

2005 2006 2007 2008 2009 2010 

# % # O/o # % # % # % # % 

Findings After Hearing 0 0.00 0 0.00 2 100 I 100 0 0.00 0 0.00 

Appointment/Hire 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Assignment of Duties 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Awards 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Conversion to Full-Time 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Disciplinary Action 

Demotion 0 0.00 0 0.00 l 16.7 0 0.00 0 0.00 0 0.00 

Reprimand 0 0.00 0 0.00 0 0.00 l 50 0 0.00 0 0.00 

Suspension 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 
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Removal 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Other 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Duty Hours 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Evaluation Appraisal 0 0.00 0 0.00 1 16.7 0 0.00 0 0.00 0 0.00 

Examination/Test 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Harassment 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Non-Sexual 0 0.00 0 0.00 2 33 1 so 0 0.00 0 0.00 

Sexual 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Medical Examination 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Pay (Including Overtime) 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Promotion/Non-Selection 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Reassignment 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Denied 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Directed 0 0.00 0 0.00 1 16.7 0 2S 0 0.00 0 0.00 

Reasonable Accommodation 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Reinstatement --- 0 l-0 -0,00-- 0.00 0 0.00 0- ..... o.OO- 0 0.00 0 0.00 

Retirement 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Termination 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Terms/Conditions of Employment 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Time and Attendance 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Training 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Other 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

2005 2006 2007 2008 2009 2010 

# % # % # % # % # %# % 

Findings Without Hearing 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Appointment/Hire 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 
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Assignment of Duties 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Awards 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Conversion to Full-Time 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Disciplinary Action 

Demotion 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Reprimand 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Suspension 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Removal 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Other 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Duty Hours 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Evaluation Appraisal 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Examination/Test 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Harassment 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Non-Sexual 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Sexual 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

-Medical Examination o _ _J).00 0 0.00 _ _J) MO o _ _Q,00 0 O.OQ_ 0 0.00 

Pay (Including Overtime) 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Promotion/Non-Selection 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Reassignment 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Denied 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Directed 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Reasonable Accommodation 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Reinstatement 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Retirement 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Termination 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Terms/Conditions of Employment 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Time and Attendance 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Training 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 

Other 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 0 0.00 
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Complaint Activity 2005 2006 2007 2008 

Total Complaints from previous Fiscal Years 129 27 20 23 

Total Complainants 111 23 19 21 

Number of Complaints Pending 

In Investigation _ 

In Hearing 

Final Action 

Appeal with EEOC Office of Federal 
Operations 

0 

32 

15 

30 

15 8 18 

11 10 4 

28 18 13 

2009 2010 

54 55 

48 49 

2 0 

34 31 

16 24 

16 19 

Previous Fiscal Year Data 
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Complaint Investigations 2005 2006 2007 2008 2009 2010 

Pending Complaints Where Investigation 6 19 14 19 42 37 
Exceeds Required Time Frames 
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APPENDIX2 

MEMORANDlJM- Policy Statement on Prohibition of Sexual 
Harassment 

SUBJECT: Policy Statement on Prohibition of Sexual Harassment 

TO: All Employees 

Our Agency is committed to !ll1intaining a work environment governed by responsible, effi.cien~ and ethical management. To 

ensure such a conunitrnent, we all need to know the policies and guidelines prohibiting sexual harassment Any behaviors which 

weaken our ability to lead and manage our people and programs are Wlacceptable in our work place. 

Sexual harassment is a prohibited perso1U1el practice contrary to merit system principles outlined in the Civil Service Reform Act 

of 1978 and contrary to law outlined in Title VII of the Civil Rights Act ofl964. Specifically, sexual harassment is deliberate, or 

repeated, unsolicited verbal conunents, gestures, or physical contacts of a sexual nature v,rhich are unwelcome. Such sexual 

advances, requests for sexual favors, and other harassment when: (1) they are made explicitly or implicitly a condition of an 

individual's employment; (2) submission to, or rejection of them. affects emplo)ment decisions impacting fill individual, such as 

promotion or work assignments~ or (3) they unreasonably interfere with an indiYidunl1s work perfonnance or create an 

intimidating, hostile, or offensi \le work environment. 

Any behavior which undermines the integrity of the employment relationship, impairs morale or interferes with employee 

productivity is a violation of etlrical conduct in our Agency. 

This memorandum constitutes the official policy regarding sexual haras5ment at the Environmental Protection Agency. We all 

share in the responsibility to promote a climate free from sexual harassment. 

Isl Carol M. Browner 

Issued: June 1, 1993 
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APPENDIX3 

2009 Equal Employment Opportunity (EEO) Policy Statement 

Memorandum 

FROM: Administrator Lisa P. Jackson 

TO: All EPA Employees 

I believe that there is no higher calling than public service, and that there is no more important 
work in public service than the pursuit of civil equity. Our credibility and efficacy in the area of 
EEO is inextricably linked to our integrity and impartiality. In a sense, our capacity to protect 
human health and the natural environment depends on the protection of the workforce and the 
vindication of workforce rights, and we are duty bound to protect the rights of all employees, 
without bias or favoritism. To these ends, EPA must always strive to foster a work environment 
where the principles of EEO are willingly embraced and diversity is valued and understood. 
Maintaining a world class public service workforce requires strategic efforts to tap into the 
intellectual capital of our global economy. The 2000 Census shows major shifts in the 
demographic profile of the population we serve and the labor force from which we recruit. It is 
predicted that within the next 30 years, no single racial or ethnic group will comprise the 
majority of the nation's population. Clearly, changes associated with our increasingly pluralistic 
society bring concurrent opportunities and challenges. 

Guiding Principle 

EPA will be fully committed to the principles of EEO, equity, and diversity in the workplace and 
adhere to the policy of ensuring equal employment opportunity, prohibiting unlawful 
discrimination, retaliation and harassment in all its forms, and promoting diversity and 
inclusiveness. 

Definition(s) 

Equal Employment Opportunity (EEO) refers to the set of laws and policies that mandate all 
individuals' rights to equal opportunity in the workplace. The unequivocal protection of these 
fundamental civil rights in the workplace is the cornerstone of our American democracy and the 
foundation upon which diversity can thrive. 

Diversity refers to the human qualities that are different from our own and those of groups to 
which we belong; but are manifested in other individuals and groups. Dimensions of diversity 
include but are not limited to: age, ethnicity, gender, physical abilities/qualities, race, sexual 
orientation, educational background, geographic location, socioeconomic status, marital status, 
military experience, religious beliefs, political beliefs and ideologies. 

Diversity management, in contrast, is a proactive and appropriate response to the changing 
profile of our world. It is imperative that we recognize that in order to be relevant in the global 

24 



economy of the 21st century, the Agency must recruit, develop, and retain a world class 
workforce that reflects the many dimensions of the society it serves. Based on the empirical 
correlation between workforce diversity and high performing organizations, a strong business 
case can be made for diversity. 

Affirmation 

I wish to affirm that no employee will be denied equal opportunity because of race, color, 
religion, sex, national origin, age, disability, status as a parent, sexual orientation, marital status, 
protected genetic status or prior EEO activity (reprisal). Individually, and collectively as an 
Agency, we must: 

• ensure that all programs to recruit, hire, train, develop, promote, reward, and discipline 
employees are conducted in a fair and consistent manner on the basis of merit. Each 
employee will be regarded fairly and treated with dignity and respect. 

• maintain a work environment free from unlawful discrimination, reprisal and harassment. 
To do otherwise is simply not an option. It is totally unacceptable and will not be 
tolerated. Managers and supervisors will continually be held accountable for their 
responsibility to identify and correct discriminatory policies, practices and behaviors and 
for taking prompt and appropriate action to ensure that the work environment is free of 
unlawful discrimination, reprisal and/or harassment. 

• provide reasonable accommodations for qualified applicants and employees with 
disabilities. 

• seek to resolve workplace conflicts in a prompt, impartial, confidential, 
nondiscriminatory, and constructive manner, and without fear of reprisal. Every 
employee is encouraged to use the Alternative Dispute Resolution (ADR) process as a 
valuable tool in resolving workplace disputes and complaints of discrimination; and when 
appropriate, managers and supervisors shall fully participate in the ADR process. 

• educate managers, supervisors, and employees of their rights and responsibilities under 
Federal law. Equal opportunity is good business and it is the law. I expect all managers, 
supervisors, and employees to carry out their duties accordingly. 

Conclusion 

I expect EPA to continue to maintain policies that allow all employees to work in an 
environment that is free from discrimination, reprisal, and harassment. 

It is my vision that EEO and diversity management are separate but symbiotic functions essential 
to the success of the EPA as a high performing organization. Together, these functions create 
synergy and transform our organization into one in which the whole is greater than the sum of 
singular entities. We are strengthened by our diversity, and empowered by our commitment to 
effective EEO. 
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APPENDIX4 

MEMORANDUM 
SUBJECT: 2010 Equal Employment Opportunity Policy Statement 
TO: All Employees 

I am reaffirming my commitment to the principles of equal employment opportunity and 
diversity in the workplace for the U.S. Environmental Protection Agency's employees and job 
applicants. The EPA must continue to attract, develop, and retain a highly skilled, diverse work 
force to meet the demands of our mission to protect human health and the natural environment. 
The EPA must be fully committed to promoting and maintaining a workplace that ensures 
equality of opportunity for everyone, regardless of her or his race, color, religion, sex, national 
origin, age, disability, status as a parent, sexual orientation, protected genetic information, prior 
EEO activity and marital status. 

Our managers and supervisors must lead by example to ensure the workplace is free from 
discrimination, hostility, intimidation, reprisal and harassment. We all have a role to play, and 
each of us must be committed to treating one another with dignity, respect and professionalism. 
I ask you to help me create a work environment that embraces our individual differences and 
gives everyone full consideration for employment opportunities, including hiring, promotions 
and training, regardless of his or her protected status. 

Our vision of One EPA can be realized only if we respect and honor the differences that every 
employee brings from her or his background. I am confident that, as we move forward, all of us 
will work toward protecting and advancing the principles of EEO. 

I offer my sincerest thanks to all of you for your dedication to the EPA and for the excellent 
work you do every day to protect the American people and our environment. None of it would be 
possible without the diversity of experiences and ideas that each of you brings to our agency. 

Isl 
Lisa P. Jackson 

Administrator 
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&EPA 
United States 
Environmental Protection Agency 
Washington, DC 20460 

Official Business 
Penalty for Private Use 
$300 

The Honorable Jacqueline A. Berrien, Chair 
U.S. Equal Employment Opportunity Commission 
1801 L Street, NW 
Washington, DC 20507 



 



EXPORT-IMPoRT BANK 
OF Tiffi UNITED STATES 

March 15, 2011 

MEMORANDUM FOR: SEE DISTRIBUTION 

FROM: Alice P. Albright ~rnk
Chief Operating Off~ r 1'-J 

···' 

SUBJECT: Annual Report Fiscal Year 2010 - Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002 

Pursuant to the reporting requirements of the Notification and Federal Employee 
Antidiscrimination Act of 2002, the Export Import Bank of the United States is 
pleased to submit its Annual Report for Fiscal Year 2010. 

The report summarizes the agency's commitment to ensure management 
accountability, responsiveness and compliance. 

If you have any questions, you may call Patrease Jones-Brown at (202) 565-3591 or 
by email at Patrease.Brown@exim.gov. 

DISTRIBUTION: 

Pursuant to statuto~requirements, this report is being provided to the following 
members of the 112 United States Congress: 

The Honorable Joseph R. Biden 
President of the Senate 

The Honorable Daniel Inouye 
President Pro Tempore, U.S. Senate 

The Honorable John Boehner 
Speaker of the House of Representatives 

The Honorable Joseph Lieberman 
Chairman, Senate Committee on Homeland Security and Governmental Affairs 

811 VERMONT AVENUE, N.W WASHINGTON, D.C. 20571 

mailto:Patrease.Brown@exim.gov


The Honorable Susan M. Collins 
Ranking Minority Member, Senate Committee on Homeland Security and 
Government Affairs 

The Honorable Peter T. King 
Chairman, House Committee on Homeland Security and Governmental Affairs 

The Honorable Bennie Thompson 
Ranking Minority Member, House Committee on Homeland Security and 
Governmental Affairs 

The Honorable Darrell Issa 
Chairman, House Committee on Oversight and Government Reform 

The Honorable Elijah Cummings 
Ranking Minority Member, House Committee on Oversight and Government Reform 

The Honorable Spencer Bachus 
Chairman, House Committee on Financial Services 

The Honorable Barney Frank 
Ranking Minority Member, House Committee on Financial Services 

The Honorable Tim Johnson 
Chairman, Senate Committee on Banking, Housing and Urban Affairs 

The Honorable Richard C. Shelby 
Ranking Minority Member, Senate Committee on Banking, Housing and Urban 
Affairs 

Pursuant to statutory requirements, this report is also being provided to the following 
members of the Executive Branch: 

The Honorable Eric H. Holder 
Attorney General, U.S. Department of Justice 

The Honorable Jacqueline Berrien 
Chairman, U.S. Equal Employment Opportunity Commission 

The Honorable John Berry 
Director, U.S. Office of Personnel Management 
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I ;n accordance the Notification and Federal Emplo~ination:~; Retaliation Act of.l 
1 2002, the Export Import Bank of the United States submits its annual report. ! 
I I , I 

J The below signature certifies that this report complies with the prescribed reporting requirement 
I as outlined in Section 203 of the Act and was prepared by the Office by the Office of Equal 
' ! Opportunity and Diversity Programs. 
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CHIEF OPERATING OFFICER 
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I. EXECUTIVE SUMMARY 

The Export-Import Bank of the United States (Ex-Im Bank) provides its Annual No 
FEAR Report as required by Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Public Law 107-174. The 
Ex-Im Bank report outlines the number of cases that were filed in Federal court that 
resulted in judgments, awards and compromise settlements to any Federal employee, 
former Federal employee or applicant for Federal employment. The disposition of the 
cases; money required to be reimbursed; the number of employees disciplined for 
discrimination, retaliation, harassment, or other infractions of a provision of law cited in 
Section 201(c) of the No FEAR Act; an analysis of trends and practical knowledge 
gained through experience; and recommendations. 

II. INTRODUCTION 

On May 15, 2002, President Bush signed the No FEAR Act into law. The law became 
effective on October 1, 2003, and requires that Federal agencies be more accountable 
for violations of anti-discrimination and whistleblower protection laws. The law further 
requires that Federal agencies post statistical complaints data on its website regarding 
all Federal sector complaints filed with the agency. 

Additionally, Section 203 of the No FEAR Act requires that each Federal agency submit 
its annual report to Congress not later than 180 days after the end of each fiscal year 
(FY). The legislative requirement as outlined below provides a detailed description of 
the information to be included in the report. 

LEGISLATIVE REQUIREMENT 

In accordance with the reporting requirements of the No FEAR Act, the No FEAR 
Annual Report must be submitted on later than 180 days after the end of each FY, to 
the following officials: 

(1) The Speaker of the House of Representatives; 
(2) The President pro tempore of the Senate, 
(3) The Committee on Governmental Affairs of the Senate; 
(4) The Committee on Government Reform of the House of Representatives; 
(5) Each committee of Congress with jurisdiction relating to the agency; 
(6) The Attorney General; and 
(7) The Equal Employment Opportunity Commission. 

With respect to the FY the report shall include, a detailed description of -

(1) the number of cases arising under each of the respective provisions of law covered 
by paragraphs (1) and (2) of section 201 (a) in which discrimination on the part of such 
agency was alleged; 

(2) the status or disposition of cases described in paragraph (1 ); 
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(3) the amount of money required to be reimbursed by such agency under section 201 
in connection with each of such cases, separately identifying the aggregate amount of 
such reimbursements attributable to the payment of attorneys' fees, if any; 

(4) the number of employees disciplined for discrimination, retaliation, harassment, or 
any other infraction of any provision of law referred to in paragraph (1 ); 

(5) the final year-end data posted under section 301(c)(B) for such FY without regard to 
section 301(c)(2); 

(6) a detailed description of-

(A) the policy implemented by that agency relating to appropriate disciplinary 
actions against a Federal employee who-
(i) discriminated against any individual in violation of any of the laws cited under 
section 201 (a) (1) or (2); or 
(ii) committed another prohibited personnel practice that was revealed in the 
investigation of a complaint alleging a violation of any of the laws cited under 
section 201(a) (1) or (2); and 

(8) with respect to each of such laws, the number of employees who are 
disciplined in accordance with such policy and the specific nature of the 
disciplinary action taken; 

(7) an analysis of the information described under paragraphs (1) through (6) (in 
conjunction with data provided to the Equal Employment Opportunity Commission in 
compliance with Part 1614 of Title 29 of the Code of Federal Regulations) including-

(A) an examination of trends; 
(B) causal analysis; 
(C) practical knowledge gained through experience 
(D) any actions planned or taken to improve complaint or civil rights programs of 
the agency; and 

(8) any adjustment (to the extent the adjustment can be ascertained in the budget of 
the agency) to comply with the requirements under section 201. 

5 C.F.R. Part 724.302 provides further guidance on each agency's reporting obligations, 
and also requires the submission of the annual report to the Director of OPM for the 
implementation of a best practices study and the issuance of advisory guidelines. 
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! Ex-Im Bank is an independent, self-sustaining federal agency; and as such, its work is 
1 performed at no cost to American taxpayers. Since its establishment in 1934, Ex-Im 
I Bank has had one central objective; to create and sustain American jobs by filling gaps 

I
I . in export financing and strengthening U.S. export competitiveness. During Fiscal Year 

2010 (FY 10) the agency employed 372 full/part-time permanent and temporary 
employees whose primary mission centered on the issuance of capital guarantees (pre
export financing to help small and medium-sized U.S. businesses); export credit 
insurance (to protect against non-payment by foreign buyers); and loan guarantees and 
direct loans (to assist foreign buyers of U.S. goods and services). 

In concert with support personnel, the nature of the Bank's work centered on three 
major occupations: Attorneys - 0905, Business Development Specialists - 1105, and 
Loan Specialists - 1165 whose work marked a recording setting year with a record 
$24.5 billion in exports and the creation and or maintenance of 227,000 American jobs 
at over 3,300 U.S. companies. 

The following provide highlights of significant accomplishments: 

• approved 3,532 transactions, of which over 1,000 companies used Ex-Im Bank 
financing for the first time; 

• exceeded $75 billion in total export-financing portfolio; 
• financed a $3 billion liquid natural gas project; 
• in the smallest transaction of the year, provided a $5,400 short-term insurance 

policy to help a small company in California export health care products to 
Russia; and 

• introduced new products and services including: 
o supply chain financing for small businesses 
o "Solar Express" financing for renewable-energy projects 

These accomplishments helped ensure that the agency remains on track to help reach 
the goal of President Obama's National Export Initiative of doubling U.S. exports and 
creating 2 million new jobs by 2015. 
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IV. REPORTING REQUIREMENT 

a. Civil Cases 

Section 203(a)(1) of the No FEAR Act requires: (1) the reporting of the number of 
cases under each respective provisions of law in which discrimination on the 
part of the agency was alleged; and (2) the status or disposition of each case. 

During FY 2010, Ex-Im Bank had only one outstanding discrimination case, a Title VII 
(gender discrimination) and Age Discrimination in Employment Act (ADEA) suit 
originally filed in federal district court in 2005 by a former Ex-Im Bank employee. The 
case was settled during trial. From FY 2008 to the present Ex-Im Bank has had no 
formal discrimination complaints filed internally or at any administrative or judicial body. 

b. Reimbursements to the Judgment Fund 

Section 203(a)(3) of the No FEAR Act requires reporting the amount of 
money reimbursed by the agency to the judgment fund in connection with each 
case. 

Ex-Im Bank paid the sum of $545,000 in settlement of the case, the vast majority of 
which was for attorney's fees. The settlement was recommended by the Department of 
Justice and signed by the United States Attorney for the District of Columbia and the 
United States District Judge. 

c. Disciplinary Actions 

Section 203(a)(4) of the No FEAR Act requires disclosure of the number of 
employees disciplined for discrimination, retaliation, harassment, or any other 
infraction of any provision of law. 

The former employee was not discriminated against by Ex-Im Bank and no disciplinary 
actions were taken because of discrimination. Due to a reorganization that occurred 
after the suit was filed, the Ex-Im Bank official alleged to have committed discrimination 
was reassigned from his position directing a Bank division to a position without 
managerial duties. 

d. Year-end EEO Complaint Data 

Section 203(a)(5) of the No FEAR Act requires reporting of final year-end data 
posted for such FY. 

See Appendix A 
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e. Description of Policy Implemented to Address Appropriate Workplace 
Behavior 

The Agency's President and Chairman issued four policy statements during this FY: (1) 
Anti-Harassment; (2) Anti-Retaliation; (3) Disability and Reasonable Accommodation; 
and (4) Equal Employment Opportunity. All policies were prominently posted on Human 
Resources and EEO bulletin boards and on the agency's intranet website. Further, a 
top story was posted to the internal website as a means of informing and highlighting 
the Agency's commitment to equal opportunity. 

(1) Anti-Harassment policy states, "Harassment is a specific form of unlawful 
discrimination. Harassment is unwelcome conduct that is severe and pervasive enough 
to materially alter the conditions of employment and create an abusive, intimidating, 
offensive or hostile work environment. 

Export-Import Bank of the United States ("the Bank') employees are entitled to a 
harassment-free workplace and to be treated with respect and dignity, regardless of 
their race, color, religion, sex, national origin, age, disability, sexual orientation, genetic 
information, parental status, or any other characteristic protected by law. The Bank is 
committed to providing such a work environment and maintains a strict policy prohibiting 
discriminatory harassment of any kind, including sexual harassment. The Bank will 
make every reasonable effort to prevent and correct promptly any such situations that 
may arise." 

(2) Anti-Retaliation policy states, "A work environment free from fear of unlawful 
retaliation is key to a productive and healthy workforce. The Export-Import Bank of the 
United States ('1he Bank') is fully committed to protecting employees from retaliation for 
opposing or reporting discriminatory or unlawful activity or for participating in an 
investigation or proceeding related to such activity. No employee will be retaliated 
against for making a complaint in good faith, or assisting in an investigation of such a 
complaint. The Bank will take disciplinary action up to and including the immediate 
removal of any employee who retaliates against another employee for engaging in 
protected activities." 

(3) Disability and Reasonable Accommodation policy states, "The Export-Import Bank of 
the United States ("the Bank') is fully committed to maintaining a work environment 
wherein all employees have equal access to employment opportunity, to include 
qualified individuals with a disability. Many persons with disabilities can apply for and 
petform jobs without the need for accommodation. It is the Bank's policy to ensure that 
persons with disabilities who do need reasonable accommodation to petform the 
essential functions of their jobs or to enjoy benefits and privileges of employment 
granted to non-disabled employees, receive such accommodation. 

The Bank will provide reasonable accommodation for known physical and mental 
limitations of qualified applicants and employees with known disabilities unless an 
accommodation would impose an undue hardship on the Bank or endanger the health 
and safety of the applicant, employee or others. The Bank will not tolerate discrimination 
against qualified individuals with a disability in the hiring process or any other stage of 
employment." 
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(4) Equal Employment Opportunity policy states, "The Export-Import Bank of the United 
States ("the Bank') seeks to ensure that employees and persons seeking employment 
with the Bank should have equal access to employment opportunity, regardless of race, 
color, religion, sex, national origin, age, disability, sexual orientation, genetic 
information, parental status, or any other characteristic protected by law. Unlawful 
discrimination, in any form, is unacceptable and will not be tolerated by the Bank. On 
the contrary, the Bank seeks to foster an environment free from unlawful discrimination, 
harassment and retaliation in which employees may succeed and contribute. The Bank 
will take every reasonable effort to prevent and correct promptly any unlawful 
discrimination, harassment or retaliation. It is the Bank's intention to eliminate unlawful 
discrimination, harassment, and retaliation, to investigate complaints of any such 
activity, and to take timely and appropriate disciplinary action, up to and including 
removal, where such unlawful act has been found within the workplace." 

f. Planned Actions and Actions Taken to Foster Improvement 

The agency has implemented a process in order to effectively address complaints in 
accordance with the prescribed guidelines set forth in 29 C.F.R. Part 1614. 

However, in an effort to further enhance and ensure compliance, the following 
planned actions will be undertaken: 

(1) Update Disability Compliance and Reasonable Accommodation Handbook 
and submit for EEOC's review; and 

(2) Provide EEO training to employees and managers (to include No FEAR and 

Reasonable Accommodation Procedures). 

(3) Update annual EEO Policy Statements. 

Some actions taken to foster improvement included: 

In responding to legal compliance as prescribed by EEOC guidelines, the Office of 
Equal Opportunity and Diversity Programs reporting structure was amended 
in order to provide the EEO Director with regular access to the agency head and 
other senior management officials. The Chief Operating Officer was subsequently 
designated as the Principal EEO Director; with the Director, Equal Opportunity and 
Diversity Programs serving as the responsible official for oversight of daily operations. 

Additionally, a cross-organizational work group consisting of employees and managers 
from various grade levels, occupations, and years of service, as well as the AFGE Local 
President was assembled, to redesign the performance management system. The 
redesigned system is slated for implementation in October 2011. 

The Export-Import Bank also received the Office of Personnel Management Certification 
for its Executive-level Performance Management System. To support this goal, the 
organization created a new pay and performance policy and established results-
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oriented performance expectations that align with organizational goals of the 
organization's executive corps. 

New employees were provided an EEO training overview in accordance with EEO and 
No FEAR Act training requirements. It is expected that during the FY 11, all employees 
will be provided refresher training. 
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Appendix A- No FEAR Data 
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Equal Employment Opportunity Data Pursuant to the No FEAR Act: 

Export-Import Bank of the United States Complaint Activity 
Data as of September 30, 2010 

29 CFR § 1614.704(aHc) I 29 CFR § 1614.705 
Comparat ive Data 

Complaint Activity 
FY 2010 

4th 
2009 2008 2007 2006 ' 

3rd 2nd 1st 

Number of Complaints Filed 1614.704 (a) 0 0 0 0 0 0 1 0 

Number of Complainants 1614.704(b) 0 0 0 0 0 0 1 0 

Repeat Filers 
0 0 0 0 0 0 0 0 1614.704(c) 

29 CFR § 1614.704(d) 
29 CFR § 1614.705 
Comparative Data 

Complaints by Basis FY 2010 

Note: Complaints can be filed alleging 
multiple bases. The sum of the bases 
may not equal the total complaints filed. 4th 3nl 2nd 1•t 2009 2008 2007 2006 

Race ~;:: 

Color 
. ' . ~ 

Religion ·:·, .i 

National Origin . ·.", ,,' 

Sex (Includes complaints filed under \ \ 
., . . 

" 
, 

Equal Pay Act) • . 
' ;. \ .. . '· 

~ 

Disability . 1 

Age 

Reprisal . 
' 

Other 

Total 0 0 0 0 0 0 1 0 

12 

2005 

2 

2 

0 

2005 

2 

1 

2 
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29 CFR § 1614.704(e) 
29 CFR § 1614.705 
Comparative Data 

Complaints by Basis FY 2010 

Note: Complaints can be filed alleging 
multiple bases. The sum of the bases 
may not equal the total complaints filed. 4th 3rd 2nd 1st 2009 2008 2007 2006 2005 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-time 

Disciplinary Action 

Demotion 

Reprimand 

Suspension 

Removal 

Not Specified . 
Duty Hours -
Examination/Test . ·,, 

Harassment 

Non-Sexual 1 

Sexual ' 1 

Medical Examinat ion . 

Pay (Including Overtime) 
' . 

Promotion/Non-Selection •· 
~ ·~ -

Reassignment 

Denied 

Directed 
' . 

Reasonable Accommodation 

Reinstatement .. 
" 

Retirement ' ' ' 
Termination ; 

1 

Terms/Conditions of Employment 

Time and Attendance 

Training 

Other 1 1 2 

Total 0 0 0 0 0 0 1 0 5 

12007 - Other (work conditions) 
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29 CFR § 1614.704(f) FY 2010 

Processing Time • ... post the average length of time it takes to 4th 3rd 2nd 1st 
complete each step of the process for every complaint that is 

# Avg # 
Avg 

# Avg # Avg 
pending during any time of the fiscal year ... • Days Days Days Days 

All complaints pending in Investigative 
0 0 0 0 0 0 0 0 

Stage 
1614.704{f){1) 

All complaints pending in Final Agency 
0 0 0 0 0 0 0 0 Action Stage 

All complaints pending in which a Hearing 
0 0 0 0 0 0 0 0 was not requested 

Time in Investigative Stage 1614.704(f)(2) 0 0 0 0 0 0 0 0 

Time to issue Final Agency 0 0 0 0 0 0 0 0 Action 

All complaints pending in which a Hearing 
0 0 0 0 0 0 0 0 was requested 

1614.704(f)(3) 
Time to issue Final 

0 0 0 0 0 0 0 0 Agency Action 

29 CFR § 1614.704(g) 29CFR§1614.705 
Comparative Data 

FY 2010 
Complaints Dismissed by Agency 2009 2008 2007 Pursuant to 1614.107(a) 4th 3rd 2nd 1st 

Total complaints dismissed by Agency 0 0 0 0 1 0 1 

Average days pending prior to 
0 0 0 0 38 0 38 dismissal 

29 CFR § 1614.704(h) 29 CFR § 1614.705 
Comparative Data 

Total Final Agency Actions FY 2010 
2009 2008 2007 2006 2005 Finding Discrimination 4th 3rd 2nd 1st 

Total Number of Findings 
0 0 .1 0 0 0 0 0 0 0 1614.704(hX1 > 

Without a Hearing 
0 0 0 0 0 0 0 0 0 1614.704(hX2) 

With a Hearing 1614.704(hX3) 0 0 0 0 0 0 0 0 0 
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29 CFR § 1614.704(i) 
29 CFR § 1614.705 
Comparative Data 

Findings of Discrimination FY 2010 
by Basis 4th 3rd 2nd 1st 2009 2008 2007 2006 2005 

Note: Complaints can be filed 
alleging multiple bases. The 
sum of the bases may not 0 0 0 0 0 0 0 0 0 
equal the total complaints and 
findings. 

There were no findings of discrimination from FY 2005 to the present 

29 CFR § 1614.704(j) 29 CFR § 1614.705 
Comparative Data 

FY 2010 

Findings of Discrimination by Issue 4th 3rd 2nd 1st 2009 2008 2007 2006 2005 

0 0 0 0 0 0 0 0 0 

There were no findings of discrimination from FY 2005 to the present 

29 CFR § 1614.704(k) 29 CFR § 1614.705 
Comparative Data 

Complaints Pending from Previous Fiscal FY 2010 
2009 Years by Status 2008 2007 

4th 3rd 2nd 1st 

Total complaints from previous Fiscal 
1 1 1 1 3 3 2 Years 

Total Complainants 1 1 1 1 3 3 2 

Number of complaints pending 

Investigation 0 0 0 0 0 0 0 

ROI issued, pending Complainant's action 0 0 0 0 0 0 0 

Hearing (EEOC or Federal Court) 0 1 1 1 1 2 2 

Final Agency Action 0 0 0 0 0 0 0 

Appeal with EEOC CFO 0 0 0 0 0 1 0 
-

29 CFR § 1614.704(1) 29 CFR § 1614.705 
Comparative Data 

Complaint Investigations 
FY 2010 

2009 2008 2007 
4th 3rd 2nd 1st 

Number Pending Completion of Investigation 0 0 0 0 0 0 0 

Pending Investigations Over Required Time Frames 0 0 0 0 0 0 0 

15 
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Appendix B - Policy Statements 
(1) Anti-Harassment; 

(2) Anti-Retaliation; 

(3) Disability and Reasonable Accommodation; and 

(4) Equal Employment Opportunity 
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ExPORT-IMPORf BANK 
OF THE UNITED STAT~ 

EXPORT-IMPORT BANK OF THE UNITED STA TES 
ANTI-HARASSMENT POLICY STATEMENT 

Harassment is a specific fonn of unlawful discrimination. Harassment is 
unwelcome conduct that is severe and pervasive enough to materially alter the conditions 
of employment and create an abusive, intimidating, offensive or hostile work 
environment. 

Export-hnport Bank of the United States (''the Bank") employees are entitled to a 
harassment-free workplace and to be treated with respect and dignity, regardless of their 
race, color, religion, sex, national origin, age, disability, sexual orientation, genetic 
infonnation, parental status, or any other characteristic protected by law. The Bank is 
committed to providing such a work environment and maintains a strict policy 
prohibiting discriminatory harassment of any kind, including sexual harassment. The 
Bank will make every reasonable effort to prevent and correct promptly any such 
situations that may arise. 

Sincerely, 

811 VERMONT AVENUE, N.W. WASHINGTON, 0.C. 20571 



PmmBNT ANO CilAJlMAN 
ExPOITT-IMPoIIT BANK 

OF IBE UNITED STATES 

EXPORT ·™PORT BANK OF THE UNITED STATES 
ANTI-RETALIATION POLICY STATEMENT 

A work environment free from fear of unlawful retaliation is key to a productive and 
healthy workforce. The Export-Import Bank of the United States (''the Bank") is fully 
committed to protecting employees from retaliation for opposing or reporting 
discriminatoiy or unlawful activity or for participating in an investigation or proceeding 
related to such activity. No employee will be retaliated against for making a complaint in 
good faith, or assisting in an investigation of such a complaint. The Bank will take 
disciplinaiy action up to and including the immediate removal of any employee who 
retaliates against another employee for engaging in protected activities. 

Sincerely, 

811 VERMONT AVENUF, N.W. WASHINGTON, 0.C. 20571 



l'a.ESJDBNT AND CHAIRMAN 
ExPoRr-lMPORT BANK 

Of n!E UNm:D STATES 

EXPORT-IMPORT BANK OF THE UNITED STATES 
DISABILiTY REASONABLE ACCOMMODATION 

POLICY STATEMENT 

The Export-Import Bank of the United States ("the Bank") is fully committed to 
maintaining a work environment wherein all employees have equal access to employment 
opportunity, to include qualified individuals with a disability. Many persons with 
disabilitiea can apply for and perfonn jobs without the need for accommodation. It is the 
Bank's policy to ensure that persons with disabilities who do need reasonable 
accommodation to perfonn the essential functions of their jobs or to enjoy benefits and 
privileges of employment granted to non-disabled employees, receive such 
accommodation. 

The Bank will provide reasonable accommodation for known physical and mental 
limitations of qualified applicants and employees with known disabilities wiless an 
accommodation would impose an undue hardship on the Bank or endanger the health and 
safety of the applicant, employee or others. The Bank will not tolerate discrimination 
against qualified individuals with a disability in the hiring process or any other stage of 
employment 

Sincerely, 

'-' Fred P. Hochberg t~" 

811 VERMONT AVENUf., N.W. WASHINGTON, D.C. 20571 



ExroRT-IMPORT BANK 
OF TiiE UNmD STATES 

EXPORT-IMPORT BANK OF THE UNITED STATES 
EQUAL EMPLOYMENT OPPORTUNITY 

POLICY STATEMENT 

The Export-Import Bank of the United States ("the Bank") seeks to ensure that 
employees and persons seeking employment with the Bank should have equal access to 
employment opportunity, regardless of race, color, religion, sex, national origin, age, 
disability, sexual orientation, genetic information, parental status, or any other 
characteristic protected by law. Unlawful discrimination, in any form, is unacceptable 
and will not be tolerated by the Bank. On the contrary, the Bank seeks to foster an 
environment free from unlawful discrimination, harassment and retaliation in which 
employees may succeed and contribute. The Bank will talce every reasonable effort to 
prevent and correct promptly any unlawful discrimination, harassment or retaliation. It is 
the Bank's intention to eliminate unlawful discrimination, harassment, and retaliation, to 
investigate complaints of any such activity, and to talce timely and appropriate 
disciplinary action, up to and including removal, where such unlawful act has been found 
within the workplace. 

Sincerely, 

811 VERMONT AVENUE, N.W. WASHINGTON, D.C. 20571 



·IMPORT BANK OF THE UNITED STATES 
WASHINGTON, DC 20571 

OFFICIAL BUSINESS 

The Honorable Jacqueline Berrien 

Chairman 
U.S. Equal Employment Opportunity Commission 
Office of Federal Operations 

131 M Street, NE 
Washington, DC 20507-0100 
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Farm Credit Administration 

March 28, 2011 

The Honorable Jacqueline A. Berrien 
Chairman 
U.S. Equal Employment Opportunity Commission 
131 M Street, N. E. 
Washington, DC 20507 

Dear Madam Chairman: 

1501 Farm Credit Drive 
Mclean, Virginia 22102-5090 
(703) 883-4000 

rc..i 

Enclosed is the Farm Credit Administration's (FCA's or Agency's) 2010 Annual Report required 
under the Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 (No 
FEAR Act) . The report summarizes many of FCA's advancements in incorporating equal 
employment opportunity in the performance of its mission to serve U.S. agriculture and rural . 
America during the 2010 fiscal year. 

Please contact us if you have any questions regarding the report. 

Sincerely, 

=1<J!kW 
B. Jeffrey McGiboney 
Equal Employment Opportunity Director 

Enclosures 
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Farm Credit Administration Fiscal Vear 2010 Annual Report on the 
Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 

2010 Summary 

1. The number of cases arising under each of the respective provisions of law 
covered by paragraphs (1) and (2) of section 201 (a) in which discrimination 
on the part of the Agency was alleged: 

2. The status or disposition of cases described in paragraph (1 ): 

3. The amount of money required to be reimbursed by such Agency under 
section 201 in connection with each of such cases, separately identifying 
the aggregate amount of such reimbursements attributable to the payment 
of attorneys' fees, if any: 

4. The number of employees disciplined for discrimination, retaliation, 
harassment, or any other infraction of any provision of law referred to in 
paragraph ( 1 ): 

5. The final year-end data posted under section 301 (c)(1 )(B) for such fiscal 
year (without regard to section 301 (c)(2)): 

6. A detailed description of 

a. the policy implemented by that Agency relating to appropriate 
disciplinary actions against a Federal employee who 

i. discriminated against any individual in violation of any of the laws 
cited under section 201 (a)(1) or (2), or 

ii. committed another prohibited personnel practice that was revealed in 
the investigation of a complaint alleging a violation of any of the laws 
cited under section 201 (a)(1) or (2), and 

b. with respect to each of such laws, the number of employees who are 
disciplined in accordance with such policy and the specific nature of the 
disciplinary action taken: 

7. An analysis of the information described under paragraphs (1) through (6) 
(in conjunction with data provided to the Equal Employment Opportunity 
Commission in compliance with part 1614 of title 29 of the code of Federal 
Regulations), including 

a. an examination of trends, 
b. causal analysis, 
c. practical knowledge gained through experience, and 
d. any actions planned or taken to improve complaint or civil rights 

programs of the Agency: 

8. Any adjustment (to the extent the adjustment can be ascertained in the 
budget of the Agency) to comply with the requirements under section 201: 

None 

Not applicable 

Not applicable 

None 

See Attachment A
Fiscal Year 201 O 
No FEAR Act DATA 

Not applicable 

See Attachment B
Section 203(a)(7) 
Analysis 

Not applicable 
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ATTACHMENT A 

FARM CREDIT ADMINISTRATION 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee 

Antidiscrimination and Retaliation Act of 2002 
(No FEAR Act), Pub. L. 107-174 

Comoarative Data 2010 
Complaint Activity Previous Fiscal Year Data Thru 

2005 2006 2007 2008 2009 9-30 
Number of Complaints Filed 1 1 4 0 0 0 
Number of Complainants 1 1 3 0 0 0 
Repeat Filers 0 0 1 0 0 0 

Complaints by Basis 
Comoaratlve Data 

Previous Fiscal Year Data 
Note: Complaints can be 2010 filed alleging multiple Thru bases. The sum of the 2005 2006 2007 2008 2009 9-30 bases may not equal total 
comalaints filed. 
Race 0 0 2 0 0 0 
Color 0 0 1 0 0 0 
Relioion 0 0 0 0 0 0 
Reorisal 1 0 3 0 0 0 
Sex 0 0 0 0 0 0 
National Orioin 1 0 1 0 0 0 
Equal Pav Act 0 0 1 0 0 0 
Aae 0 0 0 0 0 0 
Disabilitv 0 0 2 0 0 0 
Non-EEO 0 0 0 0 0 0 

Complaints by Issue 
Comparative Data 

Previous Fiscal Year Data 
Note: Complaints can be 2010 filed alleging multiple Thru 
issues. The sum of the 2005 2006 2007 2008 2009 9-30 
issues may not equal total 
complaints flied. 
AooointmenVHire 0 0 0 0 0 0 
Assionment of Duties 0 0 2 0 0 0 
Awards 0 0 1 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 
Disciplinary Action 

Demotion 0 0 0 0 0 0 
Reorimand 0 0 3 0 0 0 
Removal 0 0 0 0 0 0 
Suspension 0 0 1 0 0 0 
Other 0 0 0 0 0 0 
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ATIACHMENT A 

FARM CREDIT ADMINISTRATION 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee 

Antidiscrimination and Retaliation Act of 2002 
(No FEAR Act), Pub. L. 107-174 

Complaints by Issue 
Comparative Data 

Previous Fiscal Year Data 
Note: Complaints can be 2010 filed alleging multiple Thru 
issues. The sum of the 2005 2006 2007 2008 2009 9-30 issues may not equal total 
complaints filed. 
Dutv Hours 0 0 0 0 0 0 
Evaluation Aooraisal 0 0 3 0 0 0 
Examination/Test 0 0 0 0 0 0 
Harassment 

Non-Sexual 1 1 2 0 0 0 
Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pav llncludina Overtime) 0 0 0 0 0 0 
Promotion/Non-Selection 1 1 1 0 0 0 
Reassignment 

Denied 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 1 0 0 0 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/Conditions of 
Employment 0 0 1 0 0 0 
Time and Attendance 0 0 0 0 0 0 
Training 0 0 1 0 0 0 
Other 0 0 1 0 0 0 

Com arative Data 
Previous Fiscal Year Data 

2010 Processing Time 
Thru 

2005 2006 2007 2008 2009 9-30 

Complaints pending 
during fiscal year 

Average number of 
days in investigation 
sta e 245 245 164 114 0 0 
Average number of 
days in final action 
sta e 889 889 18 165 0 0 
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ATIACHMENTA 

FARM CREDIT ADMINISTRATION 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee 

Antidiscrimination and Retaliation Act of 2002 
(No FEAR Act), Pub. L. 107-174 

Com arative Data 
Previous Fiscal Year Data 

2010 Processing Time 
Thru 

2005 2006 2007 2008 2009 9-30 

Complaint pending 
during fiscal year 
where hearing was 
re uested 

Average number of 
days in investigation 
sta e 245 245 0 172 0 0 
Average number of 
days in final action 
sta e 889 889 0 248 0 0 

Complaint pending 
during fiscal year 
where hearing was not 
re uested 

Average number of 
days in investigation 
sta e 0 0 164 0 0 0 
Average number of 
days in final action 
sta e 0 0 18 62 0 0 

Comparative Data 
2010 Complaints Dismissed by Previous Fiscal Year Data 
Thru Agency 

2005 2006 2007 2008 2009 9-30 

Total Complaints Dismissed 
by Aaencv 0 0 0 1 0 0 
Average days pending prior to 
dismissal 0 0 0 60 0 0 

Complaints Withdrawn by 
Complainants 

Total Complaints Withdrawn 
by Complainants 0 1 1 4 0 0 
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AITACHMENTA 

FARM CREDIT ADMINISTRATION 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act 

of 2002 
(No FEAR Act), Pub. L. 107-174 

Comoarative Data 
Total Final Actions Finding Previous Fiscal Year Data 

Discrimination 2005 2006 2007 2008 
# 

Total Number Findinas 0 
Without Hearin 0 
With Hearin 0 

Findings of Discrimination 
Comparative Data 

Rendered by Basis Previous Fiscal Year Data 

Note: Complaints can be filed 2010Thru 
alleging multiple bases. The sum of 9-30 
the bases may not equal total 
complaints and findings. 2005 2006 2007 2008 2009 

# % # % 
#0- #0- #0- #0-Total Number Findinas 0 0 

Race 0 0 0 0 0 0 
Color 0 0 0 0 0 0 
ReliQion 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 
National OriQin 0 0 0 0 0 0 
Eaual Pav Act 0 0 0 0 0 0 
Aae 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 
,,· ·.~. i;;."c,i/'··•''> "''':'''' 

-,'.? "·;/;";;;.-,--. '-'~'-"";.-: : ~;}-jC;'d"~---'"" '->i.i+:\,;,:;;-~~.,l;.-i;~-2 .-,.~ "''' >· ,._.)'>~ './ ·.o.. ·c·-~-.,.- ·~' .•. _,,..,___ 
- h,:\·• •' __ ,_·.: . ·- - :~.:., ;_.,;,. 
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ATIACHMENTA 

FARM CREDIT ADMINISTRATION 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act 

of 2002 
(No FEAR Act), Pub. L. 107·174 

Findings of Discrimination 
Comparative Data 

Rendered by Basis Previous Fiscal Year Data 

Note: Complaints can be filed 2010 Thru 
alleging multiple bases. The sum of 9·30 
the bases may not equal total 
complaints and findings. 2005 2006 2007 2008 2009 

# o/o # o/o # o/o # o/o # o/o # o/o 
Findings After Hearina 0 0 0 0 0 0 

Race 0 0 0 0 0 0 
Color 0 0 0 0 0 0 
Reliaion 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 
National Oriain 0 0 0 0 0 0 
Equal Pav Act 0 0 0 0 0 0 
AQe 0 0 0 0 0 0 
Disabilitv 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 
. . '~1-:,_. -:--'~- ,'"' >-, ,•' ,· '"- -. "'·:,·,,.,. -";·-·-;, .'.:" ~:.;;~-- ""~;-~'-' .;~_·;?(• ·~~-'t ;;,·~,;, .:. ·";, .. '",,:.,,~.·-~_.,,.,..,..,,,,. ,.,, p' _,--- .._~ .. ,,., '-~~· c. ~,., ... ,,,_,,_- ;~:;;,.;;,, ._._ - .. _,., - -.:'-' 

1:-?; 

Findings Without Hearing 0 0 0 0 0 0 
Race 0 0 0 0 0 0 
Color 0 0 0 0 0 0 
Reliaion 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 
National Oriain 0 0 0 0 0 0 
Equal Pav Act 0 0 0 0 0 0 
Aae 0 0 0 0 0 0 
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ATTACHMENT A 

FARM CREDIT ADMINISTRATION 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act 

of 2002 
(No FEAR Act), Pub. L. 107-174 

Findings of Discrimination 
Comparative Data 

Rendered by Basis Previous Fiscal Year Data 

Note: Complaints can be filed 2010 Thru 
alleging multiple bases. The sum of 9-30 
the bases may not equal total 
complaints and findings. 2005 2006 2007 2008 2009 

# % # % # % # % # % # % 
Disabilitv 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 

Comparative Data 
2010 Thru 

Findings of Discrimination Previous Fiscal Year Data 9-30 
Rendered by Issue 2005 2006 2007 2008 2009 

#0- #0- #0- #0- #0- #0-Total Number Findinas 
Annointment/Hire 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 
Disciolinarv Action 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Dutv Hours 0 0 0 0 0 0 
Evaluation Annraisal 0 0 0 0 0 0 
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ATTACHMENT A 

FARM CREDIT ADMINISTRATION 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act 

of 2002 
(No FEAR Act), Pub. L. 107-174 

Comparative Data 
2010 Thru 

Findings of Discrimination Previous Fiscal Year Data 9-30 
Rendered by Issue 2005 2006 2007 2008 2009 

# % # % # % # % # % # % 
Examination/Test 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 
Reassianment 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/Conditions of Emolovment 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 
Trainina 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

... ,'; ,.,_-:;,_~"'. ,- -·--_c'~-- ·:;;. '" ,;,<.>.:, .-:-:t:i!·~'.,:,-t~·------~- c-'l'''--""'~·""'····-~, .•. '·: ,,--->..- --~l1>'w;-· . -.~ .' .. - ;.· ~· •,"' ' '.~,;. ;,.:,;_ --.,.t.;'<.c:;._""··~;2 •• . r• ,,< ,- .-, . . , ... 
Findinas After Hearing 0 0 0 0 0 0 
Aooointment/Hire 0 0 0 0 0 0 
Assianment of Duties 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 
Disciplinary Action 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 
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ATIACHMENT A 

FARM CREDIT ADMINISTRATION 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act 

of 2002 
(No FEAR Act), Pub. L.107·174 

Comparative Data 
2010 Thru Findings of Discrimination Previous Fiscal Year Data 

Rendered by Issue 2005 2006 2007 2008 2009 
9-30 

# % # % # % # % # % # % 
Reprimand 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Evaluation Aooraisal 0 0 0 0 0 0 
Examination!T est 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pay (lncludinq Overtime) 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 
Reassianment 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 
Trainina 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

. · J ' ',,;<<! '·'·''" ,,,,,. 
' .. ' -,,.;'_-• ·;..:·-·<.~~ _-. _1,;--! , - ·'"''-""'·'">' •\I';: .. ; 0 - " - ~;·'----'~:_-···- . . o"J ;, '. -. :_.;,'.; 

Findinas Without Hearina 0 0 0 0 0 0 
Annointment/Hire 0 0 0 0 0 0 
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ATTACHMENT A 

FARM CREDIT ADMINISTRATION 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act 

of 2002 
(No FEAR Act), Pub. L. 107-174 

Comparative Data 
2010 Thru 

Findings of Discrimination Previous Fiscal Year Data 9-30 
Rendered by Issue 2005 2006 2007 2008 2009 

# % # % # % # % # % # % 
Assianment of Duties 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 
Disciplinarv Action 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 
Evaluation Anoraisal 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pay (lncludina Overtime) 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 
Reassianment 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 

Farm Credit Administration 2010 Annual Report - No FEAR Act Page 9 



ATTACHMENT A 

FARM CREDIT ADMINISTRATION 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act 

of 2002 
(No FEAR Act), Pub. L. 107-174 

Comcarative Data 
2010 Thru 

Findings of Discrimination Previous Fiscal Year Data 
Rendered by Issue 2005 2006 2007 2008 2009 

9-30 

# % # % # % # % # % # % 
Time and Attendance 0 0 0 0 0 0 
TraininQ 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Pending Complaints Filed Comoarative Data 2010 
in Previous Fiscal Years by Previous Fiscal Year Data Thru 

Status 2005 2006 2007 2008 2009 9-30 
Total complaints from 
previous fiscal vears 1 2 1 0 0 0 
Total Comolainants 1 1 2 0 0 0 
Number complaints oending 

lnvestiQation 0 0 0 0 0 0 
Hearinq 1 1 1 0 0 0 
Final Action 0 0 0 0 0 0 
Appeal with EEOC Office 
of Federal Operations 0 0 0 0 0 0 

Comparative Data 2010 
Complaint Investigations Previous Fiscal Year Data Thru 

2005 2006 2007 2008 2009 9-30 
Pending Complaints Where 
Investigations Exceed 
Required Time Frames 1 1 1 0 0 0 
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ATTACHMENT B 

Farm Credit Administration 
Notification and Federal Employee Antidiscrimination and Retaliation Act 

of 2002 (No FEAR Act) 

Section 203(a)(7) Analysis for FY 2010 

A. Trend Analysis 

During fiscal year (FY) 2010, the equal employment opportunity (EEO) complaint 
activity at the Farm Credit Administration (FCA) remained low. FCA did not receive 
any discrimination complaints during the fiscal year. FCA had no EEO complaints 
outstanding as of September 30, 2010. The number of complaints received during 
2010 was consistent with the number of complaints received during 2009 and 2008 
(zero) and compares favorably with the number of complaints received during 
previous years. FCA received four formal complaints in FY 2007, one in FY 2006, 
and one in FY 2005. 

Causal Analysis 

See paragraph A above. 

B. Practical Knowledge Gained through Experience 

Leland A. Strom has served as the FCA Chairman and Chief Executive Officer since 
May 22, 2008. The FCA Chairman regularly emphasizes the importance of EEO by 
implementing policies and initiatives at FCA to support EEO and the strategic 
management of human capital. FCA is committed to EEO principles and practices in 
all of its management decisions and personnel activities and has a human capital 
goal to develop and retain a highly qualified, diverse workforce that is representative 
of the U.S. population. 

See paragraph D below for specific actions taken by FCA to advance its EEO 
program. 

C. Actions Plannedffaken to Improve Agency Complaint or Civil Rights Program 

During FY 2010, FCA continued to promote EEO principles and strategic 
management of human capital. Highlights from FY 2010, as well as noteworthy 
achievements from prior years, include the following: 

• In 201 o, the Agency updated its five-year Human Capital Plan by identifying 
opportunities, establishing recruiting targets, and providing strategies to 
increase the Agency's workplace diversity through staff recruitment, 
development, and retention. 

• The FCA Board updated the Agency's Equal Employment Opportunity and 
Diversity Policy Statement in August 2008 to ensure that FCA would remain 
committed to EEO principles and practices in all of its management decisions 
and personnel actions. 
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ATTACHMENT B 

• FCA appointed an EEO Program Coordinator of Diversity and an EEO 
Program Coordinator for Reporting and Training in 2008. Both of these 
positions are under the oversight of the EEO Director. They focus on 
eliminating discrimination and including minorities in the FCA labor force, and 
they ensure that EEO goals are reflected in the implementation and reporting 
of Human Capital Plan strategies. 

• During FY 2010, the Agency continued to ensure that its EEO staff had the 
knowledge, skills, and abilities to carry out their duties by requiring them to 
attend new and refresher training on an ongoing basis. 

• FCA renewed its contract with the U.S. Geological Survey (USGS) in 201 Oto 
provide effective and efficient EEO counseling and related services to all staff 
and job applicants. 

• The Agency has adopted policies and procedures pursuant to Executive 
Order 13164 for acting on requests for reasonable accommodations under 
Section 501 of the Rehabilitation Act. 

• The FCA Board of Directors received an interim report in 2010 on the 
Agency's progress in achieving its diversity initiatives. The Board plans to use 
this report to modify FCA's human capital and diversity programs. 

• After receiving a report in 2010 on the Agency's effectiveness in the 
employment of women from the Agency's EEO Special Emphasis Program, 
executive management developed action plans to address some of the 
issues identified in the report. 

• The Agency provided training to employees on FCA policies and procedures 
for requesting reasonable accommodations during 2008. FCA managers and 
supervisors also completed mandatory training on the Rehabilitation Act and 
Agency procedures for processing requests for reasonable accommodations 
from persons with disabilities. 

• New FCA managers and supervisors completed formal training in FY 2010 to 
prepare them for their EEO responsibilities and to acquaint them with the 
principles of EEO and diversity that are set forth in FCA's Equal Employment 
Opportunity and Diversity Policy Statement. Furthermore, they received 
training on EEO counseling and the formal complaint process. 

• The Agency provided all new employees with training on its Equal 
Employment Opportunity and Diversity Policy Statement and its 
Antiharassment Policy. All new employees received copies of the statement 
and policy during their orientation training in 201 O. 

• Agency employees received mandatory No FEAR Act training during 2010 on 
their rights to seek resolution on discrimination complaints through EEO 
counseling and the formal EEO complaint process. 
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• FCA posted information in its Agencywide newsletter in 201 O on employee 
rights and the process for seeking a resolution on discrimination complaints 
through EEO conseling and a formal EEO complaint process. 

• A mandatory performance standard is in the performance plan of each 
manager, supervisor, and employee that measures his or her support for the 
Agency's policies related to EEO, diversity, and affirmative action. This 
includes demonstrating respect for diversity and exhibiting fairness in day-to
day interactions with coworkers and others. The measurement under this 
element also considers the employee's involvement in special emphasis 
programs and related activities that help achieve Agency goals in EEO and 
diversity. 

• FCA complied with the No FEAR Act requirements for posting its No FEAR 
Act information on its website during each quarter of FY 2010. 
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1501 Farm Credit Drive 
McLean, Virginia 22102-5090 

RETURN SERVICE REQUESTED 

The Honorable Jacqueline A. Berrien 

Chairman . · 
U. S. Equal Employment Opportunity Comm1ss1on 
131 M Street, N.E. 
Washinaton. DC 20507 

--- ------------~----------------



 



Farm Credit System Insurance Corporation 

March 28, 2011 

The Honorable Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Madam Chair: 
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Enclosed is the Farm Credit System Insurance Corporation (FCSIC or Corporation) 201 O 
Annual Report required under the Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002 (No FEAR Act). The report demonstrates FCSIC's commitment to equal 
employment opportunity while fulfilling its mission to insure the timely payment of principal and 
interest on Systemwide and consolidated bonds and obligations issued by the Farm Credit 
System banks under the Farm Credit Act of 1971 during fiscal year 2010. 

Please contact us should you have any questions regarding the report. 

Sin re~. -/) ;J 
B. Je y ~'lne; 7JI 
Equal Employment Opportunity Director 

Enclosures 

McLean, Virginia 22102-0826 
703/883-4380 



Farm Credit System Insurance Corporation Fiscal Year 2010 Annual Report on the 
Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 

2010 Summary 

1. The number of cases arising under each of the respective provisions of law 
covered by paragraphs (1) and (2) of section 201 (a) in which discrimination 
on the part of the Agency was alleged: 

2. The status or disposition of cases described in paragraph (1): 

3. The amount of money required to be reimbursed by such Agency under 
section 201 in connection with each of such cases, separately identifying 
the aggregate amount of such reimbursements attributable to the payment 
of attorneys' fees, if any: 

4. The number of employees disciplined for discrimination, retaliation, 
harassment, or any other infraction of any provision of law referred to in 
paragraph (1 ): 

5. The final year-end data posted under section 301(c)(1 )(B) for such fiscal 
year (without regard to section 301(c)(2)): 

6. A detailed description of 

a. the policy implemented by that Agency relating to appropriate 
disciplinary actions against a Federal employee who 

i. discriminated against any individual in violation of any of the laws 
cited under section 201(a)(1) or (2), or 

ii. committed another prohibited personnel practice that was revealed in 
the investigation of a complaint alleging a violation of any of the laws 
cited under section 201 (a)(1) or (2), and 

b. with respect to each of such laws, the number of employees who are 
disciplined in accordance with such policy and the specific nature of the 
disciplinary action taken: 

7. An analysis of the information described under paragraphs (1) through (6) 
(in conjunction with data provided to the Equal Employment Opportunity 
Commission in compliance with part 1614 of title 29 of the code of Federal 
Regulations), including 

a. an examination of trends, 
b. causal analysis, 
c. practical knowledge gained through experience, and 
d. any actions planned or taken to improve complaint or civil rights 

programs of the Agency: 

8. Any adjustment (to the extent the adjustment can be ascertained in the 
budget of the Agency) to comply with the requirements under section 201 : 

None 

Not applicable 

Not applicable 

None 

See Attachment A
Fiscal Year 2010 
No FEAR Act DATA 

Not applicable 

See Attachment B
Section 203(a)(7) 
Analysis 

Not applicable 



ATTACHMENT A 

Farm Credit System Insurance Corporation 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee 

Antidiscrimination and Retaliation Act of 2002 
(No FEAR Act), Pub. L.107-174 

Comparative Data 2010 
Complaint Activity Previous Fiscal Year Data Thru 

2005 2006 2007 2008 2009 9-30 
Number of Complaints Filed 0 0 0 0 0 0 
Number of Complainants 0 0 0 0 0 0 
Repeat Filers 0 0 0 0 0 0 

Complaints by Basis 
Comparative Data 

Previous Fiscal Year Data 
Note: Complaints can be 2010 
filed alleging multiple Thru 
bases. The sum of the 2005 2006 2007 2008 2009 9-30 bases may not equal total 
complaints filed. 
Race 0 0 0 0 0 0 
Color 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 
EQual Pav Act 0 0 0 0 0 0 
Age 3 0 0 0 0 0 
Disability 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 

Complaints by Issue 
Comparative Data 

Previous Fiscal Year Data 
Note: Complaints can be 2010 
filed alleging multiple Thru 
issues. The sum of the 2005 2006 2007 2008 2009 9-30 
issues may not equal total 
complaints filed. 
Aooointment/Hire 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 
Disciplinary Action 

Demotion 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Farm Credit System Insurance Corporation 2010 Annual Report - No FEAR Act Page 1 



ATTACHMENT A 

Farm Credit System Insurance Corporation 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee 

Antidiscrimination and Retaliation Act of 2002 
(No FEAR Act), Pub. L. 107-174 

Complaints by Issue 
Comparative Data 

Previous Fiscal Year Data 
Note: Complaints can be 
filed alleging multiple 
issues. The sum of the 2005 2006 2007 2008 
issues may not equal total 
complaints filed. 
Duty Hours 0 0 0 
Evaluation Aooraisal 0 0 0 
Examination/Test 0 0 0 
Harassment 

Non-Sexual 0 0 0 
Sexual 0 0 0 

Medical Examination 0 0 0 
Pay (lncludino Overtime) 0 0 0 
Promotion/Non-Selection 0 0 0 
Reassignment 

Denied 0 0 0 
Directed 0 0 0 

Reasonable Accommodation 0 0 0 
Reinstatement 0 0 0 
Retirement 0 0 0 
Termination 0 0 0 
Terms/Conditions of 
Employment 0 0 0 
Time and Attendance 0 0 0 
Training 0 0 0 
Other 0 0 0 

Com arative Data 
Previous Fiscal Year Data 

Processing Time 
2005 2006 2007 2008 

Complaints pending 
during fiscal year 

Average number of 
days in investigation 
sta e 0 0 0 0 
Average number of 
days in final action 
sta e 0 0 0 0 

2009 

0 
0 
0 

0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 

0 
0 
0 
0 

2009 

0 

0 

0 
0 
0 

0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 

0 
0 
0 
0 

2010 
Thru 
9-30 

2010 
Thru 
9-30 

0 
0 
0 

0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 

0 
0 
0 
0 

0 

0 
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ATTACHMENT A 

Farm Credit System Insurance Corporation 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee 

Antidlscrimination and Retaliation Act of 2002 
(No FEAR Act), Pub. L.107-174 

Processing Time 
2005 

Complaint pending 
during fiscal year 
where hearing was 
re uested 

Average number of 
days in investigation 
sta e 
Average number of 
days in final action 
sta e 

Complaint pending 
during fiscal year 
where hearing was not 
re uested 

Average number of 
days in investigation 
sta e 
Average number of 
days in final action 
sta e 

Complaints Dismissed by 
Agency 

Total Complaints Dismissed 
bv Aoencv 

0 

0 

0 

0 

Average days pending prior to 
dismissal 
Complaints Withdrawn by 

Complainants 
Total Complaints Withdrawn 
by Complainants 

Com arative Data 
Previous Fiscal Year Data 

2006 2007 2008 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

Comparative Data 
Previous Fiscal Year Data 

2005 2006 2007 2008 

0 0 0 

0 0 0 

0 0 0 
-· 

2009 

0 

0 

0 

0 

2009 

0 

0 

0 

0 

0 

0 

2010 
Thru 
9-30 

2010 
Thru 
9-30 

0 

0 

0 

0 

0 

0 

0 
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ATTACHMENT A 

Farm Credit System Insurance Corporation 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act 

of 2002 
(No FEAR Act}, Pub. L. 107-174 

2005 
# 

0 
0 

With Hearin 0 

Findings of Discrimination 
Comparative Data 

Rendered by Basis Previous Fiscal Year Data 

Note: Complaints can be filed 2010 Thru 
alleging multiple bases. The sum of 9-30 
the bases may not equal total 
complaints and findings. 2005 2006 2007 2008 2009 

Total Number Findings #~ 0 0 # o)ll #0 - #0 - #0 -

. Race 0 0 0 0 0 0 
Color c • 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 
Equal Pay Act 0 0 0 0 0 0 
Age 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 
' \ , . -, . . 

:-_-;--~ r' :. '.":_~'!~ • '~ --:-. '.t cf. ' 
' . 
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ATTACHMENT A 

Farm Credit System Insurance Corporation 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act 

of 2002 
(No FEAR Act), Pub. L.107-174 

Findings of Discrimination 
Comparative Data 

Rendered by Basis Previous Fiscal Year Data 

Note: Complaints can be filed 2010 Thru 
alleging multiple bases. The sum of 9-30 
the bases may not equal total 
cpmplaints and findings. 2005 ~006 2007 2008 2009 

# % # % # % # % # % # % 
Findings After. Hearing 0 0 0 0 0 0 

Race 0 0 0 0 0 0 
Color . 0 0 0 0 0 0 

.Religion . 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 
Eoual Pay Act 0 0 0 0 0 0 
Age 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 

. \... --.. .. "' • ~ --·· ~-.,. •• ..u.;1 .... J • 
•. .t.J: -~ •.• .;.."t ~~-~ ~ - _... ,,.J.~ ·-~ 

. .. , < ~".--.... "'~- .-=,~ l ._. .. ~ ~,... ' . 

Findings Without Hearing 0 0 0 0 0 0 
Race 0 0 0 0 0 0 
Color 0 0 0 0 0 0 
Religion 0 0 . o 0 0 0 
Reprisal 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 
Equal Pay Act 0 0 0 0 0 0 
Age 0 0 0 0 0 0 
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ATTACHMENT A 

Farm Credit System Insurance Corporation 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act 

of 2002 
(No FEAR Act), Pub. L. 107-174 

Findings of Discrimination 
Comparative Data 

Rendered by Basis Previous Fiscal Year Data 

Note: Complaints can be filed 2010 Thru 
alleging multiple bases. The sum of 9-30 
the bases may not equal total 
complaints and findings. 2005 2006 2007 2008 2009 

# % # % # % # % # % # % 
Disability 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 

Comparative Data 
2010 Thru 

Findings of Discrimination Previous Fiscal Year Data 9-30 
Rendered by Issue 2005 2006 2007 2008 2009 

Total Number Findings #~ 0 0 #0 - #0 - #0 - #0 -
Appointment/Hire 0 0 0 0 0 0 
Assignment of Quties 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 
Disciplinary Action 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 
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ATTACHMENT A 

Farm Credit System Insurance Corporation 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act 

of 2002 
(No FEAR Act), Pub. L.107-174 . 

Comparative Data 
2010 Thru 

Findings of Discrimination Previous Fiscal Year Data 
9-30 Rendered by Issue 2005 2006 2007 2008 2009 

# % # % # % # % # % # % 
Examination/Test 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 
Reassignment 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 
Training 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

\ ':•J L. • ,';!'.t.iWl'I ;r~,:l.l ,.;~-f~ ~ .i-;~.,;.. .r:-, ' . 
Findings After Hearing 0 0 0 0 0 0 
Appointment/Hire 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 
Disciplinary Action 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 
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ATTACHMENT A 

Farm Credit System Insurance Corporation 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act 

of 2002 
(No FEAR Act), Pub. L. 107-174 

Comparative Data 
2010 Thru Findings of Discrimination Previous Fiscal Year Data 

9-30 
Rendered by Issue 2005 2006 2007 2008 2009 

# % # % # % # % # % # % 
Reprimand 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pay (lncludinQ Overtime) 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 
Reassignment 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 
TraininQ 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

" .A'•:,.·•.;- -.- j ~:~-~.::-·:, i:.1!'' .~ '!f'i. ~~, 
, ' lJ..'"T-' .'!'] •' ... 

Findings Without Hearing 0 0 0 0 0 0 
Appointment/Hire 0 0 0 

. 
0 0 0 
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AITACHMENTA 

. Farm Credit System Insurance Corporation 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act 

· of 2002 
(No FEAR Act), Pub. L. 107-174 

Comparative Data 
2010 Thru 

Findings of Discrimination Previous Fiscal Year Data 
Rendered by Issue 2005 2006 2007 2008 2009 

9-30 

' 
# % # % # % # % # % # % 

Assignment of Duties 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 
Disciplinarv Action 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 
Susoension 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 
Examinationrr est 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 
Reassignment 0 0 0 0 0 0 

Denied ' 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 
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ATTACHMENT A 

Farm Credit System Insurance Corporation 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act 

of 2002 
(No FEAR Act), Pub. L. 107-174 

Comparative Data 
2010 Thru 

Findings of Discrimination Previous Fiscal Year Data 9-30 
Rendered by Issue 2005 2006 2007 2008 2009 

# % # % # % # % # % # % 
Time and Attendance 0 0 0 0 0 0 
Training 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Pending Complaints Filed Comparative Data 2010 
in Previous Fiscal Years by Previous Fiscal Year Data Thru 

Status 2005 2006 2007 2008 2009 9-30 
Total complaints from 
previous fiscal years 0 0 0 0 0 0 
Total Complainants 0 0 0 0 . 0 0 
Number complaints pending . 

Investigation 0 0 0 0 0 0 
HearinQ 0 0 0 0 0 0 
Final Action 0 0 0 0 0 0 
Appeal with EEOC Office 
of Federal Operations 0 0 0 0 0 0 

Comparative Data 2010 
Complaint Investigations Previous Fiscal Year Data Thru 

2005 2006 2007 2008 2009 9-30 
Pending Complaints Where 
Investigations Exceed 
Required Time Frames 0 0 0 0 0 0 
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ATTACHMENT B 

Farm Credit System Insurance Corporation 
Notification and Federal Employee Antidiscrimination and Retaliation Act 

of 2002 (No FEAR Act) 

Section 203(a)(7) Analysis for FY 2010 

A. Trend Analysis 

During the fiscal year (FY) 2010, the Farm Credit System Insurance Corporation 
(FCSIC or Corporation) had no equal employment opportunity (EEO) complaints of 
discrimination. This is consistent with previous years. FCSIC has not received any 
EEO complaints since its inception in the late 1980s. · 

B. Causal Analysis 

See paragraph A above. 

C. Practical Knowledge Gained through Experience 

FCSIC is committed to EEO principles and practices in all of its management 
decisions and personnel activities. The Corporation has emphasized its commitment 
to EEO principles through a number of policy statements adopted by the FCSIC 
Board of Directors (Board). The FCSIC Chief Operating Officer Dorothy Nichols 
continues to emphasize the importance of EEO in the implementation of policies and 
initiatives to support equal opportunity and the Corporation's strategic management 
of its operations. 

See paragraph D below for specific actions taken by FCSIC to advance its EEO 
program. 

D. Actions Planned/Taken to Improve Agency Complaint or Civil Rights Program 

FCSIC promotes equal opportunity principles and strategic management of human 
capital. Some noteworthy achievements include the following: 

• The FCSIC Board adopted a board action on June 21, 2001 , that describes 
the organizational responsibilities for workforce diversity, the avoidance of 
discrimination, and appropriate handling of EEO complaints. 

• The FCSIC Board adopted a Policy Statement Concerning Equal 
Employment Opportunity and Diversity on December 9, 2010, that sets out 
the Corporation's policy on affirmative action, intolerance of harassment, 
process for resolving harassment issues, and the Disabled Veterans 
Affirmative Action Program. 

• The Corporation provides information to its employees on its EEO policies by 
providing a FCSIC Handbook that communicates the Corporation's bylaws, 
budgets, strategic plans, annual performance plan, policy statements, 
significant procedures, and delegations. 
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ATTACHMENT B 

• FCSIC requires new employees to attend new employee orientation training 
that provides information on the EEO complaint process and their rights. 

• FCSIC employees receive training on prohibited actions and employment 
discrimination. In 2010, FCSIC provided employees mandatory training on 
their rights under the No FEAR Act. In addition, training was provided in 
2008 to Corporation senior management and supervisors on providing 
reasonable accommodations to persons with disabilities in accordance with 
Section 501 of the Rehabilitation Act. 

• After the end of the reporting period but prior to the date of this report, the 
Corporation provided training to its entire staff concerning staff members' 
rights and responsibilities under the Corporation's newly revised Policy 
Statement Concerning Equal Employment Opportunity and Diversity. 

• The FCSIC Board and management has ensured the Corporation is 
compliant with requirements of the No FEAR Act by publishing a notice in the 
Federal Register on October 1, 2008, detailing its commitment to 
nondiscriminatory employment practices. In addition, procedures for issuing 
quarterly and annual reports under the No FEAR Act have been developed 
and FCSIC posted No FEAR Act reports quarterly during 2010 on the FCSIC 
website as required. 

• FCSIC has appointed an EEO Director with duties to assess and 
communicate the Corporation's efforts to prevent workplace discrimination 
and diversity under a service agreement with the Farm Credit Administration. 

• FCSIC ensures effective and efficient EEO counseling services to its 
employees and job applicants through a contractual agreement for these 
services from the United States Geological Survey (USGS). 

• The Corporation has included a standard in each employee's annual 
performance plan to support its policy for equal opportunity and diversity. 
The standard measures each employee's commitment to diversity and their 
efforts and involvement in the Corporation's affirmative action programs. 
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1501 Farm Credit Drive 
Mclean, VA 22102 

The Honorable Jacqueline A. Berrien 

Chair 
U.S. Equal Employment Opportunity Commission 

131 M Street, NE 
Washington, DC 20507 
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llJOiiM•iMCJil $01 .052 

ZIP 22102 
01 1010607334 



 



R c~"V-E 
MAR 2 2 2011 

• FEDERAL DEPOSIT INSURANCE CORPO~tlti!ll 
it..;· r..::'=.:.n::,1 u'F 20429 

SHEILA C. BAIR 
CHAIRMAN 

Honorable Jacqueline A. Benien 
Chairman 
Equal Employment Opportunity Commission 
1801 L Street, N.W. 
Washington, D.C. 20507 

Dear Madam Chainnan: 

March 16, 2011 

• I ,, 
( :1 

0 -:·•, 
··ri. 

.. "1 
·:' 

In accordance with the Notification and Federal Employee Antidiscrimination and 
Retaliation Act of2002, Public Law 107-174, Title II, Section 203, the Federal Deposit 
Insurance Corporation hereby submits its Fiscal Year 2010 report on activities to ensure 
accountability for antidiscrimination and whistleblower laws related to employment. 

This report provides information about administrative complaints of employment 
discrimination and retaliation filed in Fiscal Year 2010; federal court cases filed and 
pending in Fiscal Year 2010; the FDIC's plan to train its employees; and analyses of the 
data and copies of the FDIC's updated policies relating to disciplinary actions. 

If you have miy questions related to this report, please contact D. Michael Collins, 
Director, Office of Minority and Women Inclusion, at (703) 562-6090. 

Sincerely, 

Sheila C. Bair 

Enclosures 
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FDIC FY 2010 No FEAR Act Report to Congress 

Tab A. Statistical Data 

1. FY 2010 Federal Court data. Includes district court and appellate 
court cases and money paid into the Judgment Fund 

2. FDIC No FEAR Act Web site data (FYs 2005 - 2010; administrative 
complaints) 

Tab B. Analysis of FY 2010 Administrative Complaint and Federal Court 
Statistical Data 

Tab C. FDIC No FEAR Act Training Plan - FY 2010 

Tab D. Copies of FDIC policies regarding discrimination 

1. Circular 2710.1 - Corporation Policy on Equal Opportunity 

2. Circular 2710.3 - Corporation's Anti-Harassment Policy 

3. Circular 2400.2 - Whistleblower Protection Rights 

4. Circular 2750.1 - Disciplinary and Adverse Actions 

Tab E. FY 2009 Report (without FDIC policies) 



FEDERAL CASES PENDING in FY 2010 

Federal Deposit Insurance Corporation 
No FEAR Act Report to Congress- FY 2010 

(note: cases pending at any time during the year, including those filed during the year, and those disposed of during the year) 

Pending District Court. Cases§ 
Pending Appellate Court. Cases 7 

New Cases Filed in District Court 

ALLEGING A VIOLATION OF --
-·- ---

Antidiscrimination Laws 
5-USC 29USC 42 USC 

§ 2302(b)(1) § 2302(b)(9) § 206(d) § 631 § 633a § 791 § 2000e-16 
I. Pending cases 

disposed of during FY 2010 
still pending at end of FY 2010 

I 

I 

2. Disposition of Cases fincluding dismissals) 

Settlemen 
Withdrawal 

Final Judgment for Complaina 
Final Judgment for Agenc· 

Reimbursement to Judgment Fun 

Remand of appellate cases to District Cou 

,, 
" " 
" d 

" 
Reimbursement to Judgment Fund For Attorney 

Fees (where separately designate 
s 
I) 

0 I 0 0 
u I u v 

0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 

0 0 0 

0 0 0 

I 0 I 5 I 1 7 
I 0 I 2 I 1 4 

0 0 0 3 
0 0 0 0 
0 0 0 0 
0 5 1 4 
0 0 0 0 

0 0 0 0 

0 0 0 0 

Whistleblower Protection Laws 

~ 
§ 2302(b)(8) § 2302(b)(9) 

1 I 1 
v ! IJ 

0 0 
0 0 
0 0 
1 1 
0 0 

0 0 

0 0 

J. Number of Employees Disciplined In Connection With Federal Court Litigation For Violating Antidiscrimination and Whistleblower Protection Laws 

Reprimand~-0 ~ -b I O I 0 I 0 ~0~-0 *-0 ~--O I 
R;~;~;;~ii~ng~::!: ~ ~ ~ ~ ~~ ~ ~ ~ 

Aggregate Number of Employees Disciplined In Accordance With FDIC Policies for Conduct That Is Inconsistent With Federal Anti-discrimination Laws And Whistleblower 
4
· Protection Laws Whether Or Not In Connection With Federal Court Litigation 

Reprimandm 
Suspension without pay O 

Reduction in grade or pay O 
Removal 0 



FDIC: Equal Employment Opportunity Data Posted Pursuant to the No Fear Act 

~ > About FDIC > Equal Employment Opportunity Data Posted Pursuant to the No Fear Act. 

Equal Employment Opportunity Data Posted Pursuant to the No 
FEAR Act 

Data as of 09-30-2010 

Printable Yersjon 708 KB (POE help) 

Complaint Activity 2005 2006 2007 2008 2009 
YTD 

FY2010 

Number of Complaints Filed 33 38 35 13 15 
I 

22 

Number of Complainants 32 34 21 10 13 22 

Repeat Filers 1 3 5 1 2 0 

Complaints by Basis 
- --- -- ----- --- ----- -- --- ------------------
Note: Complaints can be filed ' 

alleging multiple bases. The 
2005 2006 2007 2008 2009 

YTD 
sum of the bases may not equal FY2010 
total complaints filed. 

Race 18 17 18 8 7 9 

, Color 5 2 2 1 1 2 

Religion 0 2 2 1 0 1 

Reprisal 17 23 27 6 6 8 

Sex 12 14 15 4 5 10 

National Origin 3 5 9 1 3 1 

Equal Pay Act 0 0 0 0 0 0 

Age 16 18 26 6 12 17 

Disability 9 11 12 4 1 8 

Non-EEO 0 3 5 0 0 0 

Number of Complaints Alleging Each Type of Claim 
- -~ ---- --- -- --- --------------------------------
Note: Complaints can be filed 

I alleging multiple issues. The 
2005 2006 2007 2008 2009 

YTD 
sum of the issues may not FY2010 
equal total complaints filed. 

Appointment/Hire 0 2 1 0 9 4 

Assignment of Duties 7 9 10 3 3 4 

Awards 12 10 10 1 0 
I 

2 

Conversion to Full Time 0 0 0 0 0 3 

Disciplinary Action 

Demotion 1 1 0 0 0 0 

Reprimand 0 2 6 0 0 3 

Removal 0 1 2 0 0 3 

Suspension 0 2 7 0 0 0 

Other 2 6 4 2 2 3 
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FDIC: Equal Employment Opportunity Data Posted Pursuant to the No Fear Act 

Duty Hours 0 
I 

0 2 0 0 

Evaluation Appraisal 5 17 15 3 5 
--

. Examination Test 1 0 3 0 0 

Harassment 

Non-Sexual 13 21 24 5 5 
··-

Sexual 1 1 0 1 1 

Medical Examination 0 1 4 0 0 

Pay (Including Overtime} 2 12 13 1 I 1 

Promotion Non-Selection 7 11 7 3 1 

Reassignment 

Denied 1 4 6 2 0 
--

Directed 4 3 0 0 II 0 
- I 

Reasonable Accommodation 5 1 · 7 2 0 

Reinstatement 0 1 1 2 2 

Retirement 1 2 2 1 0 

Termination I 0 1 6 1 3 

Terms/Conditions of 

.1 
8 18 21 3 4 

Employment 

Time and Attendance 'I 4 7 8 0 2 I 

Training 'I 1 5 11 2 4 

Other I 11 9 9 3 8 
I 

Complaints pending during fiscal year 

Average number of days 209 236 199 211 194 
in investigation stage 

Average number of days 783 426 106 67 22 
in final action stage 

Complaints pending during fiscal year where hearing was requested 

Average number of days 204 210 194 227 196 
in investigation stage 

Average number of days 1004 547 35 25 11 
in final action stage 

Complaints pending during fiscal year where hearing was not requested 

Average number of days 212 
in investigation stage 

Average number of days 596 
in final action stage 

ComplaintsDi~mis!ied _by_~!)en~y ___ __ _ 

Total Complaints Dismissed , 
by Agency 

2005 

4 

file:///WJ/about/diversity/nofear/nfreport.html[l 0/27/2010 4: 13 :26 PM] 

256 212 203 189 

361 156 101 42 

11, - - 11 ~ -
2008 2009 

4 13 4 0 

0 

12 

2 

9 

0 

0 

3 

8 

4 

0 

3 

0 

0 

5 

1 

1 

7 

9 

199 

46 

198 

20 

200 

73 

1.mm 
llmiml 

5 
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FDIC: Equal Employment Opportunity Data Posted Pursuant to the No Fear Act 

Average Days pending prior 
to dismissal 

Total Withdrawn by 
Complainants 

291 

1 

Total Final Actions Finding Discrimination 

608 

5 

210 125 0 132 

6 3 3 5 

- --- - - - - -- - - - - -- - - ----- -- -- --- -- - -- ----- --- -----------------

2005 2006 2007 2008 2009 YTD I 
FY2010 

Total Number of Findings 0 0 0 1 1 0 

Without Hearing 0 0 0 1 (100%) 0 0 

•With Hearing 0 0 0 0 1 (100%) 0 

Findings of Discrimination Rendered by Basis 
- --- ---- --- - --- --------------- --- --- ------------------
Note: Complaints can be filed 
alleging multiple Bases. The 

2005 2006 2007 2008 2009 
YTD 

sum of the bases may not equal ' FY2010 
I 

total complaints filed. 

Total Number of Findings 0 0 0 1 1 0 

Race 0 0 0 1 (100%) 0 0 

Color 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 

Sex 0 0 0 0 1 (100%) 0 

National Origin 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 

Age 0 0 0 1 (100%) 0 0 

Disability 0 0 0 0 0 0 

Other 0 0 0 0 0 0 

Findings After Hearing 0 0 0 0 1 0 

Race 0 0 0 0 0 0 

Color ,1 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 

Sex 0 0 0 0 1 (100%) 0 

National Origin I 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 

Age 0 0 0 0 0 0 
-

Disability 0 0 0 0 0 0 

I I I I I 'I 
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FDIC: Equal Employment Opportunity Data Posted Pursuant to the No Fear Act 

Findings Without Hearing 0 0 0 1 0 0 

Race 0 0 0 1 (100%) 0 0 

Color 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 ' 0 

Sex 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 I 
' 

Equal Pay Act 0 0 0 0 0 0 
- -

Age 0 0 0 1 (100%) : 0 0 
' -

Disability 0 0 0 0 0 'I 
'I 

0 

Other 0 0 0 0 0 0 

Findings of Discrimination Rendered by Issue 
- - --- --- - - --- - ------ ----- - --- ------~ 

2005 2006 2007 2008 2009 YTD 
FY2010 

Total Number of Findings 0 0 0 1 1 0 

Appointment/Hire 0 0 0 0 0 0 

Assignment of Duties ' 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 

Conversion to Full Time 0 0 
!1 

0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 I 

Suspension 0 0 0 0 : 0 0 

Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 

Examination Test 0 0 0 0 0 0 

Harassment 

Non-Sexual 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 

Pay Including Overtime 0 0 0 0 1 (100%) 0 

Promotion Non-Selection 0 0 0 1 (100%) 0 0 

Reassignment 

Denied 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 

Terms/Conditions of 
0 0 0 0 0 0 

Employment 

file:///Wl/about/diversity/nofear/nfreport.html[l 0/27/20I04: 13:26 PM] 
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FDIC: Equal Employment Opportunity Data Posted Pursuant to the No Fear Act 

Time and Attendance 0 0 0 0 0 0 

Training 0 0 0 0 0 0 

Other 0 0 0 0 0 0 

Findings After Hearing 0 0 0 0 1 0 

Appointment/Hire 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 

Conversion to Full Time 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 

Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 

Examination Test 0 0 0 0 0 0 

Harassment 

Non-Sexual 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 

Pay Including Overtime 0 0 0 0 1 (100%) 0 

Promotion Non-Selection 0 0 0 0 0 0 

Reassignment 

Denied 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 

Terms/Conditions of 
0 0 0 0 0 0 

Employment 

Time and Attendance 0 0 0 0 0 0 

Training 0 0 0 0 0 0 

Other 0 0 0 0 0 0 

Findings Without Hearing 0 0 0 1 0 0 

Appointment/Hire 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 

Conversion to Full Time 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 

I I I I I I 
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. FDIC: Equal Employment Opportunity Data Posted Pursuant to the No Fear Act 

Reprimand 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 
' Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 

Examination Test 0 0 0 0 0 0 

Harassment 

Non-Sexual 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 

Pay Including Overtime 'I 0 0 0 0 0 0 

Promotion Non-Selection I 0 0 0 1 (1 00%) 0 0 

Reassignment 

Denied 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 

Terms/Conditions of 
0 0 0 0 0 0 

Employment 

Time and Attendance 0 0 0 0 0 0 

Training 0 0 0 0 0 0 

Other 0 0 0 0 0 0 

Pending Complaints Filed in Previous Fiscal Years by Status 
- ----- - - - -- - - - - ------- --- ------ ---- --- - - - - - - - - - - -- - - --

2005 2006 2007 2008 2009 
YTD 

' FY2010 

Total Complaints from 
78 57 51 41 29 25 

previous Fiscal Years 

Total Complainants 50 43 38 25 19 21 

Number of Complaints Pending 

Investigation 0 0 0 0 0 0 

Hearing 24 19 12 12 6 8 

Final Action 4 3 8 7 8 2 

Appeal with EEOC Office · 
3 2 5 2 4 3 

of Federal Operations 

Complaint Investigations 
--- - ---- - ---- - --- -- - - -

2005 2006 2007 2008 2009 
YTD 

FY2010 

Pending Complaints Where 
Investigations Exceed 16 16 14 1 0 0 
Required Time Frames 

file:///Wlfabout/diversity/nofear/nfreport.html(I0/27/2010 4: 13:26 PM] 

file:///W|/about/diversity/nofear/nfreport.html[I0/27/2010


FDIC: Equal Employment Opportunity Data Posted Pursuant to the No Fear Act 

Last Updated 10/2712010 ODEO@fdic goy 

file:///Wj/about/diversity/nofear/nfreport.html[l0/27120104:13:26 PM] 



FEDERAL DEPOSIT INSURANCE CORPORATION 

Fiscal Year 2010 No FEAR A<:t Annual Report- Analysis 

A. Trend Analysis 

This analysis covers a three year period, Fiscal Years (FY) 2008 through 2010. The 
chart below summarizes the trend in the number of administrative complaints filed 
compared to the number of FDIC employees as well as the number of pending Federal 
court cases as compared to the number of FDIC employees. 

Fiscal Year 2010 2009 2008 
---+-------~--

Em p lovees 8,337 6,557 5,028 
----t---~--~--+---

Ad mini strativ e Complaints Filed 22 15 13 ----t--------+---
P e rce n ta q es .3 .2 .3 
Pendinq Federal District court'-c,'""a"'s~e"'s-+-___ 4 ___ +-----'-1--'-1---+----'-1-'-7 _ ____, 
Percentages .05 .2 .3 

A review of the bases and issues alleged for complaints filed in FY 2010 did not reveal 
any new discernible trends or patterns. In spite of a 66% increase in the FDIC's 
workforce, the ratio of administrative complaints filed compared to the total number of 
employees remained the same over the three year period. 

The average number of days in final action stage for complaints closed in FY 2010 
increased from 22 days to 46 days in FY 2010, as a result of the issuance of several 
final agency decisions for complaints previously subsumed in a class action that had 
been pending for more than 10 years. 

With regard to the Federal court cases pending in FY 2010, there was one new case 
filed in District Court. Therefore, the number of Federal court cases is too small to 
discern any trends. 

B. Causal Analysis 

See Section A. 

C. Practical Knowledge Gained through Experience 

The FDIC Office of Minority and Women Inclusion (OMWl)1 continues to maintain an 
experienced discrimination complaint processing staff by ensuring that EEO counselors 
have completed the annual mandatory refresher training course and contract 
investigators are certified (i.e., have completed the required 40 hour basic EEO 
Investigator's course and the B hour annual refresher course). 

1 Fonnerly, the Office of Diversity and Economic Opportunity (ODEO); the ODEO name was changed pursuant to 
Section 342 of the Dodd-Frank Wall S'reet Reform and Consumer Protection Act. 
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Staff remains abreast of EEO developments through continuing education courses 
provided by the Federal Dispute Resolution Conference, the EEOC's Technical 
Assistance Program and EXCEL conference, and the National Employment Law 
Institute. Staff continues to apply their knowledge and expertise towards ensuring EEO 
and the protection of civil rights. 

The FDIC Legal Division and the Office of Inspector General have experienced and 
knowledgeable attorneys who represent the Corporation in handling administrative 
discrimination complaints and federal court cases. The attorneys attend continuing 
legal education courses to ensure they remain abreast of changes in case law. Their 
knowledge and expertise is applied by providing guidance to management and 
representing the FDIC before the Equal Employment Opportunity Commission, the Merit 
Systems Protection Board, and federal courts. 

It is the policy of the FDIC to prohibit discrimination in its workforce and in all of its 
programs and activities based on race, color, religion, sex (including pregnancy), 
national origin, disability (physical and/or mental), age (40 years or older), sexual 
orientation, protected genetic information (information about an individual's genetic 
tests; or information about the genetic tests, or the manifestation of a disease or 
disorder in the individual's family members), gender identity or expression (a gender
related identity, appearance, expression, or behavior of an individual, regardless of the 
individual's assigned sex at bi1ih), status as a parent, and retaliation (for participating in 
the EEO complaint process or opposing discriminatory practices). 

Also, it is the policy of the FDIC to prohibit harassment on the bases of race, color, 
religion, sex, national origin, disability, age, sexual orientation, protected genetic 
information, gender identity or expression, status as a parent, and retaliation. 

The FDIC is committed to being an "Employer of Choice," and will continue its efforts 
to attract and retain a highly qualified, diverse workforce that is representative of 
our society and to foster a work environment that is free of discrimination. 

D. Actions Planned/Taken to Improve Agency Complaint or Civil Rights 
Program 

The FDIC has sufficient funding, staff, and other resources to establish a model EEO 
program, and management continues to support and encourage this initiative. 
The Corporation is committed to enhance its complaint processing procedures and 
internal controls to efficiently process discrimination complaints consistent with EEO 
regulations. The FDIC purchased the iComplaints tracking software, which will enhance 
and improve the preparation of mandatory reports. 

On-line training was implemented, consistent with guidance provided by the U.S. Office 
of Personnel Management regulation and the provisions of the No FEAR Act. Further, 
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the FDIC mandatory, bi-annual EEO and Diversity Workshop for Supervisors was 
provided in FY 2010 to build upon concepts presented in previous years. This full-day 
course provides advanced training for FDIC managers and supervisors as part of a 
continuing education requirement. The FY 2011 course will include training regarding 
gender identity and expression. Additionally, EEO and Diversity training is made 
available to all employees on a voluntary basis and courses were held in FY 2010. 

FDIC leadership strongly supports these efforts and is committed to fostering and 
maintaining a discrimination-free work environment and complying with anti
discrimination laws and regulations. To ensure compliance with anti-discrimination laws 
and to avoid systemic barriers to equal employment opportunity, policies and practices 
are regularly assessed. To reiterate the FDIC's commitment, the FDIC Chairman 
issues an annual EEO Policy Statement to all employees. 



FDIC No FEAR Act Training Plan - FY 2010 

1. Instructional Materials and Methods 
The FDIC revised its training materials consistent with guidance found in the 
No FEAR Act, Public Law 107-174, sections 201(c) and 202(c), and OPM 
regulations at 5 CFR Part 724.203(a). The training covered federal anti
discrimination laws and Executive Orders, anti-retaliation laws, whistleblower 
protection laws, and the FDIC Mediation Program. The mandatory online training 
was available to all current FDIC employees beginning September 28, 2010, with 
a scheduled completion date of December 17, 2010. 

2. Training Schedule 
The FDIC continued a training schedule that began in FY 2008 and implemented 
a new training schedule for mandatory No FEAR Act training in FY 2010. The 
FDIC issued a global e-mail announcement to all FDIC employees regarding the 
mandatory training, advising of the requirement to complete the training by 
December 17, 2010. New employees are required to complete the training within 
90 days after their start date. 

3. Documenting Completion of the Training 
The FDIC has an in-house system to track completion of the No FEAR Act 
training. In FY 2010, a total of 2,548 employees and managers completed the 
FY 2008 and FY 2010 versions of the training. 
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1. Purpose 

2. Revision 

3. Scope 

4. Background 

FDIC 1212/03 (6-99) 

All Employees and Contractors 

Sheila C. Bair 
Chairman 

Corporation's Policy on Equal Opportunity 

To restate the commitment of the Federal Deposit Insurance 
Corporation (Corporation or FDIC) to equal opportunity, diversity, 
an1j affirmative employment; to reaffirm the Corporation's policy 
prohibiting discriminatory practices in the workplace and in any of 
its programs or activities; and to promote contracting opportunities 
at the FDIC for minority and women-owned businesses (MWOBs) 
and small disadvantaged businesses (SDBs). 

FDIC Circular 2710.1, Corporation's Policy on Equal Opportunity, 
dated September 27, 2007, is hereby revised and superseded. 

The Corporation's Policy on Equal Opportunity applies to all 
employees, applicants for employment, and persons doing 
business, with or for the Corporation. 

T~1is revised Circular incorporates certain changes in Federal Equal 
Employment Opportunity laws and regulations and the FDIC's Equal 
Opportunity policy. The FDIC is an organization dedicated to equal 
opportunity in all its programs, policies and practices, and to 
promoting diversity in its workforce and in all of its programs and 
activities. The mission of the Office of Diversity and Economic 
Opportunity (ODEO) is to help the FDIC realize its diversity, 
affirmative employment and equal opportunity principles and to 
address discrimination related concerns that may arise in these 
areas. ODEO's website, http://fdic01.prod.fdic.gov/division/odeo, 
informs employees of their rights and how to receive assistance, if 
they believe they have suffered discrimination in any aspect of 
employment, and also provides employees with access to the 
Diversity Strategic Plan and Affirmative Employment Plan. 

http://fdic01.prod.fdic.gov/division/odeo


5. Policy 

6. Authorities 

Circular 2710.1 

a. It is the policy of the FDIC to prohibit discrimination in its 
workforce and in all of its programs and activities based on race, 
color, religion, sex (including pregnancy), national origin, disability 
(physical and/or mental), age (40 years or older), sexual 
orientation, protected genetic information (information about an 
individual's genetic tests; or information about the g~netic tests, 
or the manifestation of a disease or disorder in the individual's 
family members), gender identity or expression (a gender-related 
identity, appearance, expression, or behavior of an individual, 
regardless of the individual's assigned sex at birth), status as a 
parent, and retaliation (for participating in the EEO complaint 
process or opposing discriminatory practices). 

Also, it is the policy of the FDIC to prohibit harassment on the 
bases of race, color, religion, sex, national origin, disability, age, 
sexual orientation, protected genetic information, gender identity 
or expression, status as a parent, and retaliation. 

b. All aspects of personnel operations, (including recruitment, 
hiring, promotions, training, awards, reorganizations, and 
retention of employees) shall be conducted consistent with equal 
employment opportunity principles, FDIC policies, applicable 
Federal laws, regulations, and executive orders. 

c. The Corporation is fully committed to removing any unlawful, 
or otherwise prohibited discrimination from its employment and 
personnel policies, procedures, programs, practices, and 
operations. All Corporation employees have a responsibility to 
implement this policy by their conduct, decisions, and actions. 
Further, every effort shall be made to resolve complaints at the 
lowest level possible. 

d. The Corporation is fully committed to ensuring that MWOBs 
and SDBs are given the opportunity to participate fully in all 
contracts entered into by the FDIC. 

The sources of authority for the FDIC's equal opportunity policy 
may be found in the following Federal statutes, regulations, and 
executive orders: 

a. Federal Statutes 

(1) Title VII of the Civil Rights Act of 1964, as amended 
(makes it unlawful for a Federal employer to discriminate 
against an employee (or job applicant) based on race, color, 
religion, sex (including pregnancy), retaliation, or national 
origin), 42 U.S.C. §2000e-16; 
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Authorities 
(cont'd) 

Circular 2710.1 

(2) Equal Pay Act of 1963, as amended (protects men and 
women who perform substantially equal work within the same 
organization from sex-based wage discrimination), 29 U.S.C. 
§206(d); 

(3) Section 501 of the Rehabilitation Act of 1973, as amended 
(makes it unlawful to discriminate or retaliate against qualified 
individuals with disabilities who are Federal employees (or job 
applicants) and requires Federal agencies to provide 
reasonable accommodations to qualified Federal employees 
and job applicants with disabilities), 29 U.S.C. §791; 

(4) The Age Discrimination in Employment Act of 1967, as 
amended (makes it unlawful to discriminate or retaliate 
against an employee (or job applicant) who is 40 years of age 
or older), 29 U.S.C. §621; 

(5) Civil Service Reform Act of 1978, as amended (makes it 
unlawful to deny fair and equitable treatment in all aspects of 
personnel management with regard to race, color, religion, 
sex (including sexual harassment) marital status, national 
origin, political affiliation, disability, or age), 5 U.S.C. §2302; 

(6) Immigration Reform and Control Act of 1986, as amended 
(prohibits discrimination by employers in their employment 
verification systems based on national origin), 8 U.S.C. 
§1324b; 

(7) Section 1216(a) of the Financial Institutions Reform, 
Recovery, and Enforcement Act of 1989, as amended (applies 
Executive Order 11478, as amended, to the FDIC), 12 U.S.C. 
§1833e(a); 

(8) Titles I and V of the Americans with Disabilities Act of 
1990, as amended (defines "a qualified individual with a 
disability" for purposes of the Rehabilitation Act of 1973, as 
amended, and excludes individuals engaged in the illegal use 
of drugs), 42 U.S.C. §§ 12102, 12114; 

(9) Civil Rights Act of 1991, as amended (provides monetary 
damages for employees (and job applicants) in cases of 
intentional employment discrimination based on race, color, 
religion, sex (sexual harassment), national origin, disability, or 
age), 42 U.S.C. § 1981; 

(10) Family and Medical Leave Act of 1993, as amended 
(entitles employees up to 12 administrative workweeks of 
approved, unpaid leave during a 12-month period to take 
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(cont'd) 

Circular 2710.1 

care of a qualifying family member (related by blood, law or 
affinity) with a serious medical condition, or for their own 
qualifying medical condition), 5 U.S.C. § 6381 et seq.; 

(11) Federal Employees Family Friendly Leave Act of 1994, 
as amended (entitles Federal employees to use up to 104 
hours of sick leave in any leave year to attend to the medical 
needs of, or for purposes relating to the death of a family 
member (related by blood, law, or affinity); up to 480 hours of 
sick leave may be used to care for a family member with a 
serious medical condition), 5 U.S.C. § 6307; 

(12) Notification and Federal Employee Antidiscrimination 
and Retaliation Act of 2002 (the No FEAR Act) (requires each 
Federal agency to post summary statistical data pertaining to 
complaints of employment discrimination filed against it by 
employees and applicants for employment), 5 U.S.C. § 2301; 

(13) Americans with Disabilities Act Amendments Act of 2008 
(expands the definition of a disability by reinstating a broad 
scope of protection to be available under the Americans with 
Disabilities Act), 42 U.S.C. § 12101; and 

(14) Title II of the Genetic Information Nondiscrimination Act 
of 2008 (makes it unlawful for an employer to discriminate 
against an employee (or job applicant) based on protected 
genetic information (information about an individual's genetic 
tests; or information about the genetic tests, or the 
manifestation of a disease or disorder in the individual's family 
members), 42 U.S.C. § 2000ff. 

b. Federal Regulations 

(1) 5 C.F.R. Part 724 (U.S. Office of Personnel 
Management's No FEAR Act notice posting and training 
requirements); 

(2) 12 C.F.R. Part 361 (FDIC's minority and women outreach 
program contracting guidelines); 

(3) 29 C.F.R. Part 1604 (EEOC's sex discrimination 
guidelines); 

(4) 29 C.F.R. Part 1605 (EEOC's religious discrimination 
guidelines); 

(5) 29 C.F.R. Part 1606 (EEOC's national origin 
discrimination guidelines); and 
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(cont'd) 

Circular 2710.1 

(6) 29 C.F.R. Part 1614 (EEOC's federal sector EEO 
guidelines including No FEAR Act public website postings). 

c. Executive Orders. These are orders issued by the President 
pursuant to the Constitution and other Federal statutes which 
may be applicable to the FDIC. Executive Orders not technically 
applicable to the FDIC are identified to demonstrate that the FDIC 
voluntarily complies with the spirit of them. 

(1) Executive Order 11246 (1965), as amended (prohibits 
discrimination against Federal employees and job applicants 
based on race, creed, color, or national origin; and also 
prohibits discrimination by Federal contractors against their 
employees and job applicants, and requires Federal 
contractors to comply with rules, regulations, and relevant 
orders of the Secretary of Labor); 

(2) Executive Order 11375 (1967), as amended (prohibits 
discrimination against Federal employees (and job applicants) 
based on sex); 

(3) Executive Order 11478 (1969), as amended (prohibits 
discrimination against Federal employees (and job applicants) 
based on race, color, religion, sex (sexual harassment), or 
national origin); 

(4) Executive Order 12106 (1978) (prohibits discrimination 
against Federal employees (and job applicants) based on 
disability or age); 

(5) Executive Order 13087 (1998) (prohibits discrimination 
against Federal employees (and job applicants) based on 
sexual orientation); 

(6) Executive Order 13125 (1999) (increases participation of 
Asian Americans and Pacific Islanders in Federal programs); 

(7) Executive Order 13145 (2000) (prohibits discrimination 
against Federal employees (and job applicants) based on 
protected genetic information); 

(8) Executive Order 13152 (2000) (prohibits discrimination 
against Federal employees (and job applicants) based on the 
individual's status as a parent); 

(9) Executive Order 13157 (2000) (increases opportunities for 
women-owned small businesses); 
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Authorities 
(cont'd) 

7. Processing 
Discrimination 
Claims 
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(10) Executive Order 13160 (2000) (prohibits discrimination 
based on race, color, religion, sex (sexual harassment), 
national origin, disability, age, sexual orientation, or status as 
a parent in federally conducted education and training 
programs); 

(11) Executive Order 13163 (2000) (increases employment 
opportunities in the Federal Government for 100,000 
individuals with disabilities); 

(12) Executive Order 13164 (2000) (requires Federal 
agencies to establish procedures to facilitate the provision of 
reasonable accommodation for individuals with disabilities); 

(13) Executive Order 13166 (2000) (improves access to 
Federal programs and activities for persons with limited 
English proficiency); 

(14) Executive Order 13170 (2000) (increases opportunities 
and access for disadvantaged businesses); 

(15) Executive Order 13171 (2000) (improves the 
representation of Hispanics in Federal employment); and 

(16) Executive Order 13360 (2004) (addresses contracting 
with service-disabled veterans' businesses). 

a. Discrimination claims based on race, color, religion, sex 
(including pregnancy), national origin, disability (physical and/or 
mental), age (40 years or older), protected genetic information 
(information about an individual's genetic tests; or information 
about the genetic tests, or the manifestation of a disease or 
disorder in the individual's family members), and retaliation (for 
participating in the EEO complaint process or opposing 
dis;criminatory practices) are processed by the U.S. Equal 
Employment Opportunity Commission (EEOC). (See 
subparagraph 11.b., below). 

b. Discrimination claims based on sexual orientation, gender 
identity or expression (a gender-related identity, appearance, 
expression, or behavior of an individual, regardless of the 
individual's assigned sex at birth), and status as a parent are 
processed by the FDIC. (See subparagraph 11.c. below). 

c. Discriminatory harassment claims on the basis of race, color, 
religion, sex, national origin, disability, age, sexual orientation, 
protected genetic information, gender identity or expression, 
status as a parent, and retaliation may be brought to the attention 
of the person's supervisor, a higher level or other manager, or to 
a FDIC Equal Employment Opportunity (EEO) Counselor. 
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8. Diversity 
Policy 

9. Contracting 
Outreach 
Program 

Circular 2710.1 

For harassment claims, see FDIC Circular 2710.3, Corporation's 
Anti-Harassment Policy. For information on how to contact an 
FDIC EEO Counselor, see the following FDIC Intranet Web page 
or FDIC Internet Web page: 

http://fdicO 1 /division/odeo/couns.html; and 
http ://www. fd ic. gov /about/d iversity/nfnotice. him I. 

a. It is the policy of the FDIC to promote diversity in its workforce 
and in all of its programs and activities, consistent with its 
Diversity Strategic Plan and Affirmative Employment Plan. 

b. The FDIC Diversity Strategic Plan may be obtained from the 
FDIC Public Information Center located at 3501 Fairfax Drive, 
Room E-1002, Arlington, Virginia 22226. This document is also 
available on the following FDIC Intranet Web page: 

http://fdic01 /diversity/pp/stplan/index.html 

c. Copies of the Corporation's Affirmative Employment Plan may 
be obtained from the Office of Diversity and Economic 
Opportunity (ODEO) located at 3501 Fairfax Drive, Room VS-E-
2094, Arlington, Virginia 22226. This document is also available 
on ODEO's Intranet Web page: 

http://fdic01 /division/odeo/aep/aep fy07 .doc 

It is the policy of the FDIC to ensure that MWOBs and SDBs are 
given the opportunity to participate fully in all contracts entered 
into by the FDIC. The sources of authority for the program are 
Section 1216(c) of the Financial Institutions Reform, Recovery, 
and Enforcement Act of 1989, as amended (12 U.S.C. § 
1833e(c)); Title VII of the Civil Rights Act of 1964, as amended 
(4:2 U.S.C. § 2000e-16); and section 501 of the Rehabilitation Act 
of 1973, as amended (29 U.S.C. § 791). ODEO facilitates the 
Minority and Women Outreach Program in accordance with the 
provisions of 12 C.F.R. Part 361. 
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10. Accountability 
and Monitoring 

11. Guidelines and 
Procedures 
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Each division and office has a continuing responsibility to identify 
and implement strategies for achieving and maintaining a diverse 
workforce at all levels. These strategies shall be developed in 
concert with ODEO and the Division of Administration (DOA), 
Human Resources Branch, consistent with the Corporation's 
Affirmative Employment Plan, whenever it has been determined 
that a statistically significant imbalance exists in a division or office 
work force. Each division and office must review its work force 
statistics at least annually and adjust its strategies as appropriate. 

Managers and supervisors must work toward developing and 
implementing positive initiatives that achieve measurable results 
with regard to workforce diversity and contracting. Managers and 
supervisors are assessed regarding their performance in these 
areas. 

An assessment of the workforce profile will be prepared and 
disseminated annually by ODEO to division and office directors 
and to the Office of the Chairman. Upon availability of contract 
management data, the Acquisition Services Branch, DOA, will 
pre,pare quarterly statistical charts on the use of MWOBs and 
SDBs for contracting and disseminate this information to the 
Office of the Chairman and to division and office directors. 

Any unlawful or improper conduct that undermines the 
Corporation's efforts to prohibit discrimination will not be 
tolerated. Employees who commit such acts of prohibited 
discrimination may be subject to disciplinary action up to and 
including termination from employment. Moreover, supervisors or 
managers who fail to take appropriate disciplinary action against 
subordinates who commit acts of prohibited discrimination, 
including retaliation against or harassment of employees who 
engage in activity protected by this policy statement, are also 
subject to disciplinary action. 

a. The FDIC's Affirmative Employment Plan assists in the 
identification and elimination of barriers to recruitment, hiring, 
retention, and promotion of women, minorities, and individuals 
with disabilities (including veterans). 

b. The procedures for initiating and processing EEOC complaints 
of alleged employment discrimination are contained in FDIC 
Circular 2710.2, EEOC Discrimination Complaint Procedures. 

c. The procedures for initiating and processing FDIC complaints 
of alleged employment discrimination are contained in FDIC 
Circular 2710.4, FDIC Discrimination Complaint Procedures. 
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12. Principal 
Officials 

13. Supplemental 
Information 

Circular 2710.1 

d. The procedures for providing reasonable accommodation to 
individuals with disabilities are contained in FDIC Circular 2710.5, 
FDIC Procedures for Providing Reasonable Accommodation to 
Individuals with Disabilities, and FDIC Circular 2710.11, 
Complaint Procedures for Individuals with Disabilities who are 
Denied Access to Electronic and Information Technology. 

e. Additional information on FDIC's Contracting Outreach 
Program is available in FDIC Circular 3700.16, FDIC Acquisition 
Policy Manual (APM) and the FDIC's Guide for Outside Counsel. 

f. The Corporation's Contracting Outreach Program may be 
amended from time to time to establish rules and strategies for 
achieving diversity in the awarding of contracts to MWOBs and 
SDBs. MWOBs, SDBs and Contractors should periodically 
review pertinent rules and strategies. See 12 C.F.R. Part 361 
and FDIC Circular 3700.16. 

Questions relating to EEO Complaint Processing, Diversity/ 
Affirmative Employment, and the Minority and Women Outreach 
Program may be referred to the following individuals in ODEO: 

a. Chief, Complaints Processing Branch 
(703) 562-6073 or for TIY (703) 562-24 73 

b. Chief, Diversity and Affirmative Employment Section 
(703) 562-6062 

c. Chief, Minority and Women Outreach Program Section 
(703) 562-6070 

a. Technical assistance is available on the ODEO's Intranet Web 
pa11e. Additionally, the FDIC's mandatory Diversity and EEO 
Training for Supervisors and Managers addresses various 
initiatives. 

b. ODEO shall assist managers in outreach recruitment for 
minorities, women, and individuals with disabilities. 

c. ODEO shall be available as a resource to assist managers in 
providing reasonable accommodation to individuals with 
disabilities. 

9 October 19, 2010 



Supplemental 
Information 
(cont'd) 

14. Effective Date 
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d. The current edition of FDIC Circular 3700.16, FDIC Acquisition 
Policy Manual (APM) and the FDIC Guide for Outside Counsel 
may be obtained from the FDIC Public Information Center located 
at :3501 Fairfax Drive, Room E-1002, Arlington, Virginia 22226. 
These two manuals are also available at the following FDIC 
lnt1~rnet Web pages: 

h!!J2 ://www.fdic.gov/buying/goods/acgu isition/apm/3700-16. html 

The provisions of this circular are effective immediately. 
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2. Revision 
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All Employees and Contractors 

Paul M. Nash 
Deputy to the Chairman for External Affairs 

Corporation's Anti-Harassment Policy 

To restate the Federal Deposit Insurance Corporation's 
(Corporation or FDIC) policy on harassment to prohibit 
harassment based on race, color, religion, sex (including 
pregnancy), national origin, disability (physical and/or mental), 
age (40 years or older), sexual orientation, protected genetic 
information (information about an individual's genetic tests; or 
information about the genetic tests, or the manifestation of a 
disease or disorder in the individual's family members), status as 
a parent, and retaliation (for participating in the EEO complaint 
process or opposing discriminatory practices). Also, to expand 
the FDIC's policy on harassment to include gender identity or 
expression (a gender-related identity, appearance, expression, or 
behavior of an individual, regardless of the individual's assigned 
sex at birth). 

FDIC Circular 2710.3, Corporation's Anti-Harassment Policy, 
dated November 29, 2007, is hereby revised and superseded. 

The Corporation's Anti-Harassment policy applies to all 
employees and covers harassment between supervisors and 
subordinates, between employees, by employees conducting 
business for the Corporation outside the workplace, and non
employees while conducting business in the Corporation's 
workplace. 

It is important that all employees and contractors understand the 
law and policy governing harassment and take all steps within 
their power to ensure that this form of discrimination does not 
exist in the Corporation. 
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This revised Circular incorporates certain changes in Federal 
Equal Employment Opportunity laws and regulations and the 
FDIC's Equal Opportunity policy. The FDIC is an organization 
committed to providing its employees with a workplace that is free 
of harassment. The Office of Diversity and Economic Opportunity 
(ODEO) works to help the FDIC educate employees and 
managers about its anti-harassment principles and to address any 
concerns related to discriminatory harassment in employment. 
ODEO's website, http:f/fdic01.prod.fdic.gov/division/odeo informs 
employees of their rights and how to receive assistance if they 
believe they have suffered discriminatory harassment in any 
aspect of employment. 

Terms used in this circular are defined below: 

a. Harassment. Sexual and non-sexual harassment collectively. 

b. Sexual Harassment. Severe or pervasive unsolicited verbal 
comments, gestures, or physical contact of a sexual nature, 
including unwelcome sexual advances, requests for sexual favors, 
and other verbal or physical conduct of a sexual nature. 

c. Non-Sexual Harassment. Severe or pervasive comments, 
joke8, slurs, gestures, threats or physical contact related to an 
employee's race, color, religion, sex (including pregnancy), 
national origin, disability (physical and/or mental), age (40 years or 
older), sexual orientation, protected genetic information 
(info1·mation about an individual's genetic tests; or information 
about the genetic tests, or the manifestation of a disease or 
disorder in the individual's family members), gender identity or 
expression (a gender-related identity, appearance, expression, or 
behavior of an individual, regardless of the individual's assigned 
sex at birth), status as a parent, and retaliation (for participating in 
the EEO complaint process, or opposing discriminatory practices). 

The three basic forms of conduct that can create an intimidating, 
hostile, or offensive work environment are briefly described below: 

a. Verbal conduct such as unwelcome oral remarks, insults, 
innuendoes, jokes, humor, or other threatening sounds about 
specific traits or characteristics relating to race, color, religion, sex 
(including pregnancy), national origin, disability (physical and/or 
mental), age (40 years or older), sexual orientation, protected 
genetic information (information about an individual's 
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genetic tests; or information about the genetic tests, or the 
manifestation of a disease, or disorder in the individual's family 
members), gender identity or expression (a gender-related 
identity, appearance, expression, or behavior of an individual, 
regardless of the individual's assigned sex at birth), status as a 
parent, and retaliation (for participating in the EEO complaint 
process or opposing discriminatory practices); 

b. Non-verbal conduct such as unwelcome written remarks, 
insults, innuendoes, jokes, humor, or other threatening 
statements about specific traits or characteristics relating to race, 
color, religion, sex (including pregnancy), national origin, disability 
physical and/or mental), age (40 years or older), sexual 
orientation, protected genetic information (information about an 
individual's genetic tests; or information about the genetic tests, 
or the manifestation of a disease or disorder in the individual's 
family members), gender identity or expression (a gender-related 
identity, appearance, expression, or behavior of an individual, 
regardless of the individual's assigned sex at birth), status as a 
parent, and retaliation (for participating in the EEO complaint 
process or opposing discriminatory practices); 

c. Physical conduct, which is not in oral or written form, such as 
unwelcome touching, pinching, pushing, brushing the body, 
actual or attempted rape, or assault. 

It is the Corporation's policy to strictly prohibit harassment. 
Harassment is a form of discrimination that is prohibited under 
Title· VII of the Civil Rights Act of 1964, as amended, the 
Rehabilitation Act, as amended, and the Age Discrimination in 
Employment Act, as amended. 

The Corporation will not condone harassment. Any employee 
who harasses anyone while conducting Corporation business 
shall be subject to disciplinary action. Managers and supervisors 
who participate in or fail to take immediate and appropriate action 
on reported incidents of harassment, or who retaliate against 
employees who report such incidents or who file harassment 
complaints, are also subject to disciplinary action for failure to 
perform their managerial or supervisory duties. 
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a. Employees. Each employee has a role in preventing or 
eliminating harassment by: 

(1) Examining his/her behavior on the job; 

(2) Supporting the Corporation's Anti-Harassment Policy; 

(3) Identifying and taking individual action to stop 
inappropriate behavior by communicating directly and 
immediately with the person(s) whose behavior is offensive; 

(4) Immediately bringing the matter to the attention of either 
l!he person's supervisor, a higher level supervisor or other 
manager, or the Office of Diversity and Economic Opportunity 
(ODEO), Complaint Processing Branch staff. 

b. Supervisors and Managers are ultimately responsible for: 

(1) Preventing and dealing with harassment; 

(2) Taking prompt and appropriate corrective action when 
they determine that harassment has occurred; and 

(3) Consulting, for assistance in conducting an investigation, 
if necessary, and in determining how best to correct the 
problem, with: 

(a) a Human Resources Specialist in the Labor and 
Employee Relations Section, Division of Administration 
(Note: Office of Inspector General (OIG) supervisors and 
managers should consult with the OIG Human Resources 
in the OIG); 

(b) an Attorney in the Legal Division, Corporate 
Operations Branch; and/or 

(c) a management representative in the Complaints 
Processing Branch, ODEO. 

An employee may file a harassment complaint by following the 
Corporation's procedures outlined in FDIC Circular 2710.2, EEOC 
Discrimination Complaint Procedures or FDIC Circular 2710.4, 
FDIC Discrimination Complaint Procedures. 
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Questions concerning harassment may be directed to the FDIC's 
Complaints Processing Branch, ODEO at 1-877-275-3342 orfor 
TTY (703) 562-2473. 

The provisions of this circular are effective immediately. 
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DATE OF CANCELLATION (Bulletins Only) 

All Employees 

Arleas Upton Kea 
Director, Division of Administration (DOA) 

Whistleblower Protection Rights 

To inform employees of their rights and remedies under Federal 
whi:;tleblower protection laws. 

This circular applies to all current and former FDIC employees 
and applicants for employment at the FDIC. Where the terms of 
a negotiated agreement differ from the provisions of this circular, 
the negotiated agreement is applicable, provided it conforms with 
Federal law. Any negotiated agreement should be read in 
conjunction with this circular. 

The Whistleblower Protection Act (5 U.S.C. 2302(b)(8)) protects 
Federal employees and applicants for employment from 
retaliatory action or reprisal for whistleblowing. 

Additionally, FDIC employees are protected from reprisal for 
whiHtleblowing activities under 12 U.S.C. 1831j. 

The Inspector General Act (5 U.S.C. Appendix 3, § 7) prohibits 
reprisal against any employee for making a complaint or 
disclosing information to an Inspector General. 

Terms specific to this circular are defined below: 

a. Office of Special Counsel (OSC). An independent 
investigative and prosecutorial agency within the Executive 
Branch that receives and investigates complaints alleging 
prohibited personnel practices, including those involving reprisal 
for whistleblowing. 
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b. Whistleblowing. When a Federal employee or applicant for 
employment discloses information to the OSC, the Inspector 
General, or other comparable agency official, which the individual 
reasonably believes evidences: 

(1) a violation of law, rule, or regulation; 
(2) gross mismanagement; 
(3) a gross waste of funds; 
(4) an abuse of authority; or 
(5) a substantial and specific danger to public health or 
safety. 

a. Under the Whistleblower Protection Act, it is prohibited for a 
Federal official or employee to take, fail to take, threaten to take, 
or threaten to fail to take a personnel action against an employee 
or applicant because of protected whistleblowing activities. 
Whistleblowing is protected unless the disclosure is prohibited by 
law or required by Executive Order to be kept secret for national 
security or foreign affairs reasons. Employees, former 
employees, and applicants may appeal a suspected reprisal for 
whistleblowing. 

b. Under 12 U.S.C. 1831j, FDIC employees may not be 
discharged or discriminated against with respect to 
compensation, terms, conditions or privileges of employment 
because the employee (or an individual acting at the request of 
the employee) provided information to any Federal banking 
agency, bank or to the Attorney General regarding any possible 
violation of law or regulation, gross mismanagement, a gross 
waste of funds, an abuse of authority, or a substantial and 
spe•cific danger to public health. 

c. Under the Inspector General Act, it is prohibited to take or 
threaten any action against an employee as a reprisal for making 
a complaint or disclosing information to the Inspector General, 
unl•3SS the complaint was made, or information disclosed, with 
knowledge of (or with willful disregard for) its falsity. 

Individuals seeking protection under the Federal whistleblower 
laws shall select one of the following filing remedies. 

a. A complaint with the Office of Special Counsel for 
investigation; 
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b . .A grievance under the FDIC negotiated grievance procedures 
(if the employee is in a bargaining unit); 

c. A lawsuit in Federal Court under 12 U.S.C. 1831j; or 

d. An appeal with the Merit Systems Protection Board. 

Questions regarding Whistleblower Protection Rights or filing 
procedures should be directed to the local Labor and Employee 
Relations representatives, DOA, Personnel Services Branch. 
lnd1ividuals also may contact the Office of Special Counsel at 
(1-B00-572-2249) for information regarding whistleblower 
disclosures and/or procedures for filing a complaint with the OSC. 

The provisions of this circular are effective immediately. 
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TYPE AND NUMBER 
Circular 2750.1 
CONTACT 

Marv Laverty 
DATE 

January 22, 1999 

I TELEPHONE NUMBER 

(703) 562-2171 

DATE OF CANCELLATION (Bulletins Only) 

1. Purpose. To establish policy and issue information and guidance 
on disciplinary and adverse actions, to include performance based 
actions, and their use at the FDIC. 

2. Scope. This circular applies to all FDIC employees, including 
both competitive service as well as excepted service employees, with 
the exception of presidential appointees and re-employed annuitants. 
The applicability of the provisions of this circular to bargaining 
unit employees has been negotiated with the National Treasury 
Employees Union (NTEU) . Where the provisions of this circular differ 
from the terms of other negotiated agreements with NTEU, the terms of 
the NTEU negotiated agreements shall take precedence, provided they 
conform to Federal law. Therefore, any other negotiated agreements 
should be read in conjunction with this circular. 

Note: The Office of Inspector General (OIG) is in the process of 
establishing a Personnel Services Office that will handle disciplinary 
and adverse actions involving OIG employees. Upon transfer of 
operational personnel authority to the OIG, actions involving OIG 
employees will be carried out in accordance with policies established 
by the OIG Human Resources Branch and OIG Counsel's office. 

3. Authority. Primary sources providing the authority for, and 
guidance on disciplinary and adverse actions are contained in 5 U.S.C. 
Chapter 75 and 5 C.F.R. 752. 

4. Action. All employees are encouraged to review this directive 
carefully and retain it for future reference. 

5. Policy. It is the policy of the FDIC to foster a positive and 
effective relationship between management and employees through 
communication, and when necessary, administer disciplinary and adverse 
actions in a fair and consistent manner. 



6. Definitions 

a. Adverse Action. Suspensions from duty and pay for more 
than 14 calendar days, indefinite suspensions, reductions in grade, 
reductions in pay, removals, and furloughs of 30 days or less 
constitute adverse actions. An adverse action can be imposed for 
conduct or performance problems. 

b. Appeal Rights. Employees generally have the right to 
appeal a personnel action taken against them to a third-party. 
Examples of such third pa.rties include the Merit Systems Protection 
Board (MSPB) or the Equal Employment Opportunity Commission (EEOC) . 
Further, NTEU may elect to make an appeal to a grievance arbitrator 
on behalf of a bargainin~' unit employee. However, employees serving 
in their probationary period or trial period have limited appeal 
rights, as discussed in paragraph 10., below. Additionally, excepted 
service employees, as defined in 5 C.F.R. 213, who are non-preference 
eligibles, do not obtain full rights of appeal until they have 
completed two year,3 of service. Excepted service preference eligible 
employees must complete one year of service before obtaining full 
appeal rights. (For further information refer to 5 U.S.C. 7511.) 

c. Day. The reference to a day for purposes of disciplinary 
and adverse actions means a calendar day. For computing periods of 
time, days are full calendar days and include weekends unless 
otherwise specified. 

d. Deciding Official. The management official with delegated 
authority to render the decision on a proposed disciplinary or 
adverse action. The deciding official must not have been involved in 
any aspect of the penalty determination at the proposal stage, in 
order to be considered irrpartial, but may have general knowledge of 
the action taken by the proposing official. 

e. Disciplinary Action. Letters of admonishment, letters of 
reprimand, and suspensions from duty and pay of 14 calendar days or 
less constitute disciplinary actions. Disciplinary action may only 
be taken as a result of conduct problems. 

f. Douglas Factors. The twelve factors which the MSPB has 
determined are relevant in the deciding official's determination 
regarding the appropriateness of a penalty imposed against an 
employee. (See paragraph 9., below.) 

g. Indefinite Suspension. Usually invoked against an employee 
who is the subject of a criminal investigation for which a period of 
incarceration may result. The criminal investigation may be related 
to on or off duty conduct. Additionally, indefinite suspension may 
also be invoked pending other agency investigation, inquiry, or 
agency action. This suspension is used to place the employee in a 
non-duty, non-pay status pending further investigation and/or 
resolution of the criminal charges against the employee. 
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h. Oral Rep!_y. A verbal response by an employee, or his/her 
representative, to a notice of proposed disciplinary or adverse 
action. Oral replies are typically made to the deciding official in 
the action. The purpose of the oral reply is to give the employee an 
opportunity to make an oral plea in an attempt to sway the decision 
in his/her favor. The oral reply is not a hearing and the testimony 
of witnesses is not permitted. 

i. Performance Improvement Plan (PIP). A written notice to an 
employee outlining performance deficiencies. The PIP is issued when 
counseling has not resulted in an improvement: in performance, and can 
be issued at: any point: during the year. The PIP provides a formal 
plan of expectations for improvement: of performance. In addition, a 
PIP is required to be issued when an employee has received an overall 
summary rating of lJnacceptable, or has received two consecutive 
Marginal ratings. 

j. Proposing Official. The management: official with delegated 
authority to issue the notice to an employee that a disciplinary or 
adverse action is proposed against: him/her. The proposing official 
is generally the management: official with some degree of direct 
knowledge regarding the misconduct: or performance deficiencies. 

k. Written Reply. A written response by an employee or 
his/her representative to a notice of proposed disciplinary or 
adverse action. The written reply may include affidavits and other 
documentary evidence in support of the employee's argument. 

7. Responsibilities 

a. The Personnel Services Branch (PSB) is responsible for 
interpreting and providing guidance to managers and supervisors on 
discipline and adverse ac:t:ions and the policies and procedures 
contained in this directive. Additionally, PSB is responsible for 
informing affected employees of their rights and entitlements. In 
accordance with the delegations of authority, PSB will provide 
concurrence on behalf of DOA for all disciplinary and adverse 
actions. PSB will obtain concurrence from the General Counsel and, 
when appropriate, the Ethics Counselor. 

b. Managers and sL~)ervisors are responsible for documenting 
the facts and circumstances warranting consideration of a 
disciplinary or adverse action, and for consulting their servicing 
PSB to obtain advice and assistance before initiating a disciplinary 
or adverse action. After obtaining guidance and advice, it is the 
managers' and supervisors' responsibility to follow through in a 
timely manner with corrective steps if improvement in the employee's 
conduct or performance does not: occur. As circumstances warrant, 
managers and supervisors are responsible for referring employees to 
the Employee Assistance Progam (EAP) . 

8. Procedures 
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a. Informal Actions. Once the supervisor has identified 
a problem relating to the employee's conduct or performance, the 
supervisor must inform the employee of the existence of the 
problem and state his/her expectations for improvement. This 
can be achieved by oral counseling, written counseling, a letter 
of warning, or a combination of oral and written communications. 
The distinction between a letter of counseling and a letter of 
warning is that the warning includes a notice that disciplinary 
action will be taken if the employee fails to correct the noted 
deficiencies. 

b. Disciplinary Actions. Disciplinary actions imposed are 
expected to be corrective in nature and consistent with penalties 
imposed for similar infr2.ctions .. All disciplinary actions require 
concurrence by the Director, Division of Administration and the 
General Counsel, or their designees, prior to issuance to an 
employee. Additionally, concurrence by the Ethics Counselor, or 
his/her designee, shall be obtained, as appropriate. The employee 
will be asked to sign a Etatement, acknowledging receipt of any 
written notice and the date of receipt. The following describes the 
various types of disciplinary actions: 

(1) Letter of Admonishment: A letter of admonishment is 
issued by the management official with delegated authority, as a 
result of employee misconduct. This is the least severe formal 
disciplinary action. A letter of admonishment is usually issued when 
prior informal efforts have not corrected the misconduct, or when the 
misconduct is considered sufficiently serious to warrant issuance 
without prior warning. The letter of admonishment shall be placed in 
the employee's Official Personnel Folder (OPF) for a period of one 
year, or as dictated by the applicable NTEU agreement. The employee 
has a right to make a written reply to the letter of admonishment, 
subsequent to its issuance. The employee's written reply will be 
attached to the letter of admonishment when it is filed in the OPF. 
The letter of admonishment: is grievable. 

(2) Letter of Reprimand: A letter of reprimand is issued 
by the management official with delegated authority, as a result of 
employee misconduct. A letter of reprimand is usually issued when 
prior informal efforts have not corrected the misconduct, or when the 
misconduct is considered sufficiently serious to warrant issuance 
without prior warning. The letter of reprimand is placed into the 
employee's OPF for a period of two years, or as dictated by the 
applicable NTEU agreement. The employee has a right to make a 
written reply to the letter of reprimand, subsequent to its issuance. 
The employee's written reply will be attached to the letter of 
reprimand when it is filed in the OPF. The letter of reprimand is 
grievable. 

(3) Suspension of 14 Calendar Days or Less: A suspension 
is proposed by the management official with delegated authority, as a 
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result of employee misconduct, and decided by a management official 
at a higher level than the proposing official. The employee is 
entitled to an advance notice period before a suspension can be 
effected against him/her. The employee will be provided with a 
written proposal and has a right to review the material relied upon 
by management in proposinq the suspension. The employee also has a 
right to reply orally and/or in writing to the proposal before a 
decision is made regardinq the suspension, and a right to 
representation. 

Upon request to and approval from their immediate supervisor, 
employees will be granted a reasonable amount of official time to 
prepare and present their replies. An oral reply is generally made 
to the deciding official. The deciding official may request 
clarification from the proposing official regarding the notice of 
proposal or the material relied upon. However, the proposing 
official may not provide the deciding official with any new adverse 
information. A suspension will result in a loss of pay for scheduled 
workdays, and become a permanent documented part of the employee's 
OPF. A suspension of 14 calendar days or less is grievable. 

c. Adverse ActionE'.. Adverse actions imposed are expected to 
be reasonable with regard to penalty and consistent with penalties 
imposed for similar infrc.ctions. All adverse actions require 
concurrence by the Director, Division of Administration and the 
General Counsel, or their designees, prior to issuance to an 
employee. Additionally, concurrence by the Ethics Counselor, or 
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his/her designee, shall be obtained, as appropriate. The employee 
will be asked to sign a s:tatement acknowledging receipt of any 
written notice and the date of receipt. 

All adverse actions (suspension for more than 14 calendar days, 
indefinite suspension, reduction in grade or pay, and removal) 
utilize the following procedures: 

(1) The adverse action is proposed by the management 
official with delegated authority, and normally decided by a 
management official at a higher level than the official who issued 
the proposal. The employee is entitled to thirty (30) days advance 
written notice of the proposed adverse action. Note, however, that 
the 30-day advance notice period may be shortened when there is 
reasonable cause to believe that an employee has committed a crime 
where imprisonment may be imposed. 

(2) The advance written notice shall inform the employee 
of the specific reasons for the proposal, their right to represen
tation, and their right to reply to the proposal orally and/or in 
writing. The employee has a right to review the material relied upon 
in proposing the adverse action. Upon request to and approval from 
their immediate supervisor, employees will be granted a reasonable 
amount of official time to prepare and present their replies. An 
oral reply is typically made to the deciding official. A written 
reply will be submitted to the individual specified in the proposal. 

(3) The deciding official may request clarification from 
the proposing official regarding the notice of proposal or the 
material relied upon. However, the proposing official may not 
provide the deciding official with any new information. The decision 
must be based upon a preponderance of the evidence provided to the 
deciding official and must be for such cause as will promote the 
efficiency of the Federal service. If any of the charges cited in 
the proposal notice are not sustained by the preponde±ance of the 
evidence, those charges may not be relied upon in effecting the 
action. The deciding offi.cial must then determine which charges are 
sustained, and whether the sustained charges warrant the action 
proposed. The deciding official must consider the Douglas Factors in 
rendering the decision on the penalty proposed. The deciding 
official has the authority to reduce any proposed penalty, but may 
not impose a more severe action than that proposed. 

(4) The written decision must contain the employee's right 
to appeal the decision to the MSPB or to file a complaint of 
discrimination, along with the appeal time frames, the MSPB address, 
appeal form, and regulations. If the employee is in a bargaining 
unit position covered by a negotiated grievance procedure covering 
adverse actions, the decision notice will also advise of his/her 
option to file a grievance. 

d. Performance Based Actions 
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When an employee's performance is less than satisfactory, management 
will initiate action to assist the employee with improving his/her 
performance. This may include counseling orally and/or in writing. 
Continued deficient performance may necessitate more formal actions. 
However, prior to initiating an adverse action based on 
unsatisfactory performance, the employee will be provided with a 
performance improvement plan (PIP) and a reasonable opportunity to 
raise his/her performance to a satisfactory level before any action 
to remove him/her from his/her current position is proposed. The PIP 
will clearly state the specific performance deficiencies and the 
supervisor's expectation~; for improvement. The plan establishes a 
period for improvement, 9enerally 90 days. The supervisor must also 
offer meaningful assistance to the employee during the improvement 
period, which may include closer supervision and/or providing 
appropriate training. The supervisor should closely monitor the 
employee's work and must provide written feedback regarding the 
employee's performance at: specified intervals during the performance 
improvement period. 

At the end of the performance improvement period, the supervisor will 
prepare a written summary of the employee's performance in the 
identified areas. If the performance has improved, the employee will 
be advised that should his/her performance fall below the 
satisfactory level within one year from the start of the PIP, action 
will be taken to remove the employee from his/her current position 
without providing another performance improvement opportunity. If 
the performance has not improved, the supervisor should take 
appropriate action, such as reassignment, demotion, or removal from 
Federal service, to remove the employee from his/her current 
position. 

The procedures described in subparagraph 8.c., above, shall be 
followed for performance based actions once a determination has been 
made that an adverse action is warranted. 

9. Penalty Determination. The MSPB has established mitigating and 
aggravating factors, referred to as Douglas Factors, that must be 
considered in reaching a decision on a penalty in an adverse action. 
Not all of the following factors will apply in every case, but all of 
the relevant factors in any given situation should be considered. The 
deciding official's analysis of these factors will be incorporated 
into the adverse action decision letter. The 12 Douglas Factors are 
as follows: 

a. The nature and seriousness of the offense, and its relation 
to the employee's duties, position, and responsibilities, including 
whether the offense was intentional or technical or inadvertent, or 
was committed maliciously or for gain, or was frequently repeated. 

b. The employee's :i ob level and type of employment, including 
supervisory or fiduciary role, contacts with the public, and 
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prominence of the positicn. 

c. The employee's past disciplinary record. 

d. The employee's past work record, including length of 
service, performance on the job, ability to get along with fellow 
workers, and dependability. 

e. The effect of the offense upon the employee's ability to 
perform at a satisfactory level and its effect upon the supervisor's 
confidence in the employee's ability to perform assigned duties. 

f. Consistency of the penalty with those imposed upon other 
employees for the same or similar offenses. 

g. Consistency of penalties with applicable table of 
penalties. 

Note: There is no FDIC table of penalties. 

h. The notoriety cf the offense or its impact upon the 
reputation of the agency. 

i. The clarity with which the employee was on notice of any 
rules that were violated in committing the offense, or had been 
warned about the conduct in question. 

j. Potential for the employee's rehabilitation. 

k. Mitigating circumstances surrounding the offense such as 
unusual job tensions, personality problems, mental impairment, 
harassment, or bad faith, malice or provocation on the part of others 
involved in the matter. 
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1. The adequacy and effectiveness of alternative sanctions to deter 
such conduct in the future by the employee or others. 

10. Probationary/Trial Period Employees. The one-year probationary 
or trial period imposed upon new employees serves as a means to 
review the employees' cor..duct and performance so that an informed 
decision can be made regarding their ability to meet expectations. 
When an employee does not demonstrate acceptable conduct or 
performance during this period, action should be taken to discharge 
the employee from the Fee.er al service. In cases where problems have 
been identified, it is incumbent upon the supervisor to take 
corrective action well in advance of the expiration of the 
probationary or trial period. This action will afford the employee 
sufficient time to correct the problem before management is required 
to make the decision regarding completion of the period. In most 
cases, the supervisor shculd start by orally counseling the employee 
when problems are discovered. If the counseling fails to bring the 
necessary improvement, a letter of warning should be issued, 
notifying the employee that failure to meet expectations will result 
in discharge from the Feci.eral service. 

Failure to improve will necessitate the issuance of a written notice 
of discharge, outlining the basis for the termination, the effective 
date, and the employee's rights of appeal. It is key to note that 
discharge from a probaticnary or trial period must be effected before 
expiration of the one year period, (i.e., before the end of the 
employee's scheduled tour of duty the day before the anniversary date 
of the employee's appointment). If the discharge has not been 
effected against the employee prior to the probationary or trial 
period expiration date, cisciplinary and adverse action procedures 
must be followed. Thus, early identification and correction of 
problems are crucial. 

Probationary or trial period employees in the competitive service 
have limited appeal rights. An appeal regarding their discharge from 
Federal service may be filed with the MSPB only if that action was 
taken on the basis of the employee's marital status or partisan 
political affiliation. However, if the basis for the termination, in 
whole or in part, relates to conditions arising prior to employment, 
the employee may file an MSPB appeal on the grounds that the 
termination was not effected in accordance with the proper procedural 
requirements. Further, allegations of discriminatory termination may 
be filed only if the employee first has the basis to file an appeal 
due to his/her marital status or partisan political affiliation. 

Excepted service, non-preference eligible, employees who are 
discharged during their trial period do not have the right to appeal 
to the MSPB. 

11. Employee Assistance Program. FDIC Circular 2821.1, FDIC's 
Employee Assistance Program, was established to assist employees with 
personal problems that may affect conduct or performance on the job. 

9 



The program includes the availability of counseling services. 
Regardless of the nature of the employee's conduct or performance 
problem, managers have the obligation to refer the employee to the 
Employee Assistance Program. The referral should be included in 
written counseling memoranda, letters of warning, or other 
appropriate written notices regarding conduct or performance 
deficiencies. 

12. Questions. 
adverse actions 
Administration, 

Any questions concerning the disciplinary and 
process should be directed to the Division of 
Personnel Services Branch. 

13. Effective Date. This circular is effective immediately. 
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FEDERAL CASES PENDING in FY 2009 

Federal Deposit Insurance Corporation 
No FEAR Act Report to Congress - FY 2009 

(note: cases pending at any time during the year, includinc those filed during the year, and those disposed of during the year) 
Pending District Court Cases 11 

Pending Appellate Court Cases 8 
New Cases Filed in District Court 2 

ALLEGING A VIOLATION OF --

1. Pending Cases 
disposed of during FY 2009 

still pending at end of FY 2009 

2. Disposition of Cases <including dismissals) 

Settlements 
Withdrawals 

Final Judgment for Complalnan 
Final Judgment for Agency 

Reimbursement to Judgment Fund 
Remand of appellate cases to District Court 

Reimbursement to Judgment Fund For Attorney's 
Fees (where separately designated 

t 

) 

susc 
& 2302(b)(1) • 2302(b)(9) 

0 I 0 
0 I 0 

0 0 
0 0 
0 0 
0 0 
0 0 
0 0 

0 0 

Antidiscrimination Laws 

~ ' 42 use 
& 206(d) & 631 & 633a & 791 & 2000e-16 

0 I I I 3 I I 5 
0 ! 0 ! 7 ! ' 10 • 

0 0 0 0 0 
0 0 0 0 I 
0 0 0 0 0 
0 I 3 I 4 

0 0 0 0 0 
0 0 0 0 0 

0 0 0 0 0 

Whistleblower Protection Laws 
5USC 

• 2302(b)(8) & 2302(b)(9) 

0 I 0 
i i I 

0 0 
0 0 
0 0 
0 0 
0 0 
0 0 

0 0 

3. Number of Employees Disciplined In Connection With Federal Court Litigation For Violating Antidiscrimination and Whistleblower Protection Laws 

Reprimand 
Suspension without pay 

Reduction in grade or pay 
Remova I 

0 
0 
0 
0 

0 0 0 
0 0 0 
0 0 0 
0 0 0 

0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 

Aggregate Number of Employees Disciplined In Accordance With FDIC Policies for Conduct That Is Inconsistent With Federal Anti-discrimination Laws And Whistleblower 
4· Protection Laws Whether Or Not In Connection With Federal Court Litigation 

Reprimandm 
Suspension without pay O 

Reduction in grade or pay o 
Removal O 

""(One District Court decision was issued in favor of an Agency office on 9/30/08, but was received on 10/07/08, after the data was submitted by.the Agency office, therefore, that 
closure was inadvertently not listed on the Agency's consolidated FY 2008 report, and the case was instead listed as pending in District Court) 
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Equal Employment Opportunity Data Posted Pursuant to the No FEAR 
Act 

Data as of 09/30/2009 

Printable Version 708 KB (PDF helo) 

Complaint Activity 20 4 2005 2006 2007 2008 YTD 
FY2009 0 

Number of Complaints Filed 3 6 33 38 35 13 15 
Number of Complainants 3 3 32 34 21 10 13 
Repeat Filers · : 1 3 5 1 2 

Complaints by Basis __J 
Note: Complaints can be filed 
alleging multiple bases. The 20 sum of the bases may not equal 
total complaints filed. 

Race 1 

Color I 

Religion : 
Reprisal 2 

Sex 1 

National Origin I 

Equal Pay Act ( 

Age 2 

Disability ! 

Non-EEO ( 

0 

8 

3 

2 

1 

4 
. 

2005 

18 
5 
0 
17 

12 

3 
o 
16 
9 

o 

Number of Complaints Alleging Each Type of Claim 

Note: Complaints can be filed 
alleging multiple issues. The 20 sum of the issues may not 4 2005 0 

equal total complaints filed. 

Appointment/Hire ' I 0 
Assignment of Duties : 7 
Awards 1 0 12 

Conversion to Full Time ( o 
Disciplinary Action 

Demotion ( 1 

Reprimand ( o 
Removal o 
Suspension o 
Other 2 

Duty Hours o 

2006 2007 2008 YTD 
FY2009 

17 18 8 7 
2 2 1 1 
2 2 1 0 

23 27 6 6 
14 15 4 5 
5 9 1 3 
0 o o o 
18 26 6 12 
11 12 4 1 
3 5 0 0 

2006 2007 2008 YTD 
FY2009 

2 1 0 9 

9 10 3 3 
10 10 1 o 
0 0 0 o 

1 o 0 o 
2 6 0 0 
1 2 o o 
2 7 o o 
6 4 2 2 
o 2 o 0 
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Evaluation Appraisal 8 5 17 15 3 5 
Examination Test 1 1 0 3 0 0 
Harassment 

Non-Sexual 11 13 21 24 5 5 
Sexual 1 1 1 0 1 1 

Medical Examination 0 0 1 4 0 0 

Pay (Including Overtime) 1 2 12 13 1 1 

Promotion Non-Selection 16 7 11 7 3 1 
Reassignment 

Denied 3 1 4 6 . 2 0 
Directed 3 4 3 0 0 0 

Reasonable Accommodation 1 5 1 7 2 0 

Reinstatement 0 0 1 1 2 2 
Retirement 0 1 2 2 1 0 
Termination 0 0 1 6 1 3 

Terms/Conditions of 8 8 18 21 3 4 Employment 

Time and Attendance 1 4 7 8 0 2 
Training 3 1 5 11 2 4 
Other 8 11 9 9 3 8 

Complaints pending during fiscal year 

~ 
Average number of days 1 209 236 199 211 194 in investigation stage 

Average number of days 783 426 106 67 22 in final action stage 
-

Complaints pending during fiscal year where hearing was requested 

Average number of days 340 204 210 194 227 196 in investigation stage 

Average number of days 1550 1004 547 35 25 11 in final action stage 

Complaints pending during fiscal year wh~re hearing was not requested 

Average number of days 273 212 256 212 203 189 in investigation stage 

Average number of days 787 596 361 156 101 42 in final action stage 

Complaints Dismissed by Agency ___J 

Total Complaints Dismissed by 
Agency 

Average Days pending prior to 
dismissal 

2004 

1 

786 

2005 2006 

4 4 

291 608 

2007 2008 YTD 
FY2009 

13 4 0 

210 125 0 
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Total Withdrawn by 
Complainants 

200 

8 

4 

Total Final Actions Finding Discrimination 
------~ 

2004 

Total Number of Findings 0 

Without Hearing 0 

With Hearing 0 

2005 

1 

2005 

0 

0 

0 

Findings of Discrirnination Rendered by Basis 
----
Note: Complaints can be filed 
alleging multiple Bases. The 2004 2005 
sum of the bases may not equal 
total complaints tiled. 

Total Number of Findings 0 0 

Race 0 0 

Color 0 0 

Religion 0 0 

Reprisal 0 0 

Sex 0 0 

National Origin 0 0 

Equal Pay Act 0 0 

Age 0 0 

Disability 0 0 

Other 0 0 

Findings After Hearing 0 0 

Race 0 0 

Color 0 0 

Religion 0 0 

Reprisal 0 0 

Sex 0 0 

National Origin 0 0 

Equal Pay Act 0 0 

Age 0 0 

Disability 0 0 

Findings Without Hearing I 0 I 0 

I 
Race =µ 0 

Color 0 

2006 2007 

5 6 

2006 2007 

0 0 

0 0 

0 0 

2006 2007 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

I 0 I 0 I 
0 0 

0 0 
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2008 YTD 
FY2009 

3 3 

2008 YTD 
FY2009 

1 1 

1 (100%) 0 

0 1 (100%) 

2008 YTD 
FY2009 

1 1 

1 (100%) 0 

0 0 

0 0 

0 0 

0 1 (100%) 

0 0 

0 0 

1 (100%) 0 

0 0 

0 0 

0 1 

0 0 

0 0 

0 0 

0 0 

0 1 (100%) 

0 0 

0 0 

0 0 

0 0 

1 0 

1 (100%) 0 

0 0 
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Religion 0 0 0 0 0 I 0 

Reprisal 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 

Age 0 0 0 0 1 (100%) 0 

Disability 0 0 0 0 0 0 

Other 0 0 0 0 0 0 

Findings of Discrimination Rendered by Issue 

200·t 2005 2006 2007 2008 YTD 
FY2009 

Total Number of Findings 0 0 0 0 1 1 

Appointment/Hire 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 

Conversion to Full Time 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 

Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 

Examination Test 0 0 0 0 0 0 

Harassment 

Non-Sexual =Ff 0 0 0 0 0 

Sexual 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 

Pay Including Overtime 0 0 0 0 0 1 (100%) 

Promotion Non-Selection 0 0 0 0 1 (100%) 0 

Reassignment 

Denied 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 

Terms/Conditions of 0 0 0 0 0 0 Employment -
Time and Attendance 0 0 0 0 0 0 

Training 0 0 0 0 0 0 

Other 0 0 0 0 0 0 

I I I I I I 
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Findings After Hearing 0 0 0 I 0 0 1 

Appointment/Hire 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 

Conversion to Full Time 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 

Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 

Examination Test 0 0 0 0 0 0 

Harassment 

Non-Sexual 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 

Pay Including Overtime 0 0 0 0 0 1 (100%) 

Promotion Non-Selection 0 0 0 0 0 0 

Reassignment 

Denied 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 

Terms/Conditions of 0 0 0 0 0 0 Employment 

Time and Attendance 0 0 0 0 0 0 

Training 0 0 0 0 0 0 

other 0 0 0 0 0 0 

Findings Without Hearing 0 0 0 0 1 0 

Appointment/Hire 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 

Conversion to Full Time 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 

Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 
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Evaluation Appraisal 

~ I 
0 I 0 

I Examination Test 0 0 

Harassment 

Non-Sexual 0 0 0 

Sexual 0 0 0 

Medical Examination 0 0 0 

Pay Including Overtime 0 0 0 

Promotion Non-Selection 0 0 0 

Reassignment 

Denied 0 0 0 

Directed 0 0 0 

Reasonable Accommodation 0 0 0 

Reinstatement 0 0 0 

Retirement 0 0 0 

Termination 0 0 0 

Terms/Conditions of 
0 0 0 

Employment 

Time and Attendance 0 0 0 

Training 0 0 0 

Other 0 0 0 

Pending Complaints Filed in Previous Fiscal Years by Status 

Total Complaints from previous 
Fiscal Years 

Total Complainants 

Number of Complaints Pending 

Investigation 

Hearing 

Final Action 

Appeal with EEOC Office 
of Federal Operations 

Complaint Investigations 

Pending Complaints Where 
Investigations Exceed Required 
Time Frames 

Last Updated 10/29/2009 

2004 

97 

70 

1 

32 
13 

7 

2004 

22 

2005 2006 

78 57 

50 43 

0 0 
24 19 

4 3 

3 2 

2005 2006 

16 16 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

2007 

51 

38 

0 

12 

8 

5 

2007 

14 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

1 (100%) 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

2008 YTD 
FY2009 

41 29 

25 19 

0 0 
12 6 

7 8 

2 4 

2008 YTD 
FY2009 

1 0 
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FEDERAL ELECTION COMMISSION 
Washington, DC 20463 

The Honorable Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Chair Berrien: 

March 25, 2011 

Pursuant to the Notification and Federal Employee Anti-discrimination and 
Retaliation Act of2002 (No FEAR Act), Public Law 107-174, I am pleased to transmit 
the Federal Election Commission's (FEC's) Fiscal Year 2010 annual report prepared in 
accordance with Section 203 of the Act. 

This report provides information about the number of cases arising under the 
respective areas of law cited in the No FEAR Act where discrimination was alleged; the 
amount of money required to be reimbursed by the FEC to the Judgment Fund in 
connection with such cases; the number of employees disciplined for discrimination, 
retaliation, harassment or any other infractions of any provision of law referred to under 
the Act; an analysis of trends and knowledge gained; and recommendations. 

An identical letter and report has been filed with the designated Congressional 
officers, committees, EEOC, the Attorney General and OPM, as specified in the Act. 
Please do not hesitate to contact me on 202-694-1007 or Kevin R. Salley, the FEC's 
Acting EEO Director, on 202-694-1073, should you have any questions regarding this 
report. 

c aimer 
Acting Staff Director 

Enclosure 
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I. Executive Summary: 

The Federal Election Commission (FEC or Commission) was established by Congress in 
1975 as an independent regulatory agency responsible for administering and enforcing 
the Federal Election Campaign Act (FECA). Under the authority of this statute, which 
governs the financing of federal elections, the FEC is responsible for ensuring: "The 
disclosure of campaign finance information, enforcement of provisions of the FECA such 
as limits and prohibitions on campaign contributions, and monitoring public funding of 
Presidential elections." 

The Commission is made up of six members, who are appointed by the President and 
confirmed by the Senate. Each member serves a six-year term, and two seats are subject 
to appointment every two years. By law, no more than three Commissioners can be 
members of the same political party, and at least four votes are required for any official 
Com.mission action. This structure was created to encourage nonpartisan decisions. The 
Chair of the Commission is a rotating position, filled through election by the Commission 
members each year. 

During fiscal year (FY) 2010, the FEC had no cases that resulted in a judgment, award or 
compromised settlement. There were zero (0) equal employment opportunity (EEO) 
administrative complaints filed against the FEC during FY 2010. Among those 
administrative cases closed, none have resulted in a finding of discrimination. 
Accordingly, there were no civil actions against the FEC for bases or issues covered 
under the anti-discrimination statutes or the Whistleblower Protection laws. There was 
no reimbursement to the Judgment Fund and zero (0) disciplinary actions against any 
FEC employee for violations of the Anti-discrimination and/or Whistleblower Protection 
laws. 

II. Introduction: 

The FEC is providing this Annual Report to Congress as required by Section 203 of the 
Notification and Federal Employee Anti-discrimination and Retaliation Act of 2002 (No 
FEAR Act), Public Law 107-174. 

The No FEAR Act requires Federal agencies to submit annual reports to the Speaker of 
the House of Representatives, the President pro tempore of the Senate, the Committee on 
Governmental Affairs of the Senate, the Committee on Government Reform of the House 
of Representatives, each committee of Congress with jurisdiction relating to the agency, 
the Attorney General, the U.S. Office of Personnel Management and the Equal 
Employment Opportunity Commission. This report is submitted by the FEC to satisfy 
this reporting requirement. 
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m. Background 

The No FEAR Act was signed into law by President George W. Bush on May 15, 2002, 
and became effective on October 1, 2003. The Act requires Federal agencies to be 
accountable for violations of anti-discrimination and whistleblower protection laws and 
to post certain statistical data relating to Federal sector EEO complaints filed with the 
agency. 

Section 203 of the No FEAR Act requires that each Federal agency submit an Annual 
Report to Congress not later than 180 days after the end of each fiscal year. Agencies 
must report on the number of Federal district court cases arising under each of the 
respective areas of law specified in the Act in which discrimination was alleged; the 
status or disposition of cases; the amount of money required to be reimbursed; the 
number of employees disciplined; any policies implemented related to appropriate 
disciplinary actions against a Federal employee who discriminated against an individual, 
or committed a prohibited personnel practice; and an analysis of the data collected with 
respect to trends and causal analysis. 

The President delegated responsibility to the U.S. Office of Personnel Management 
(OPM) for the issuance of regulations governing implementation of Title II of the No 
FEAR Act. OPM published final regulations on May 10, 2006 concerning the 
reimbursement provisions of the Act, and on July 29, 2006 OPM published final 
regulations to carry out the notification and training requirements of the Act. OPM also 
issued proposed regulations to implement the reporting and best practices provisions of 
the No FEAR Act on January 25, 2006. The FEC has prepared this Report based on 
§ 203 of the No FEAR Act along with the proposed and final regulations issued by OPM. 

IV. Data 

During (FY) 2010, the FEC had no cases that resulted in a judgment, award or 
compromised settlement and there were zero (0) administrative complaints filed against 
the agency. Among administrative cases filed to date, none have resulted in a finding of 
discrimination; one (1) complainant is awaiting a hearing before an EEOC 
Administrative Judge. Zero (0) employees were disciplined for discrimination, 
retaliation, harassment or other infractions or provisions of law cited in Section 201 ( c) of 
the No FEAR Act. 

Civil Cases 

Section 203(a)(l) of the No FEAR Act requires that agencies include in their Annual 
Report to Congress ''the number of cases arising under each of the respective provisions 
oflaw covered by paragraphs (1) and (2) of section 201(a) in which discrimination on the 
part of such agency was alleged." Section 724.302 of the Code of Federal regulations 
(effective February 26, 2007) clarifies section 203(a)(l) of the No FEAR Act, stating that 
the agencies report on the "number of cases in Federal Court pending or resolved ... 
arising under each of the respective provisions of the Federal anti-discrimination laws 
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and whistleblower protection laws." The FEC reports that during FY 2010 there were 
zero (0) Federal district court discrimination cases resulting in a payment from the 
Judgment Fund. Subsequently, there were no district court cases for which the Judgment 
Fund paid monies on behalf of the FEC for retaliation under the Whistle blower 
Protection Act. 

Reimbursement to the Judgment Fund 

OPM published interim final regulations in the Federal Register on January 22, 2004, and 
final regulations on May 10 2006, to clarify the agency's reimbursement provision of 
Title II of the No FEAR Act. These regulations, among other things, state that the 
Financial Management Service (FMS), U.S. Department of the Treasury, will provide 
notice to an agency's Chief Financial Officer within 15 business days after payment from 
the Judgment Fund. The agency is required to reimburse the Judgment Fund within 45 
business days after receiving the notice from the FMS or must contact the FMS to make 
arrangements in writing for reimbursement. 

As indicated, the FEC had no civil action resulting from a reportable statute that resulted 
in payment which is required to be reimbursed to the Treasury Judgment Fund for monies 
owed to the Judgment Fund for judgments, awards and/or compromised settlements for 
FY 2010. 

Disciplinary Actions 

Section 203(a)(4) of the No FEAR Act requires that agencies include in the Annual 
Report to Congress " the number of employees disciplined for discrimination, retaliation, 
harassment, or any other infraction of any provision of law referred to in paragraph ( 1 ). " 
Section 203(a)(l) requires that agencies report "the number of cases arising under each of 
the respective provisions of law covered by paragraphs ( 1) and (2) of section 201 (a) in 
which discrimination on the part of such agency was alleged." 5 C.F.R. § 724.302 
(effective February 26, 2007) provides that these cases refer to the number of 
discrimination cases for which the Judgment Fund paid on behalf of the agency. The 
proposed regulations also define disciplinary actions to include any one or a combination 
of the following actions: reprimands, suspensions without pay, reduction in grade or pay, 
or removal. (See 5 C.F .R. § 724.102) 

The FEC had zero (0) disciplinary actions arising from a Federal district court 
discrimination case during FY 2010. 

Final Year-End Data Posted Under Section 301(c)(l)(B) 

Appendix 2 contains the FY 2010 final year-end data posted pursuant to Section 
301(c)(l)(B) of the No FEAR Act.1 The final year-end data indicates that during FY 
2010, there were zero (0) complaints of discrimination. 

1 This includes data for each of the five (5) immediately preceding fiscal years. 
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Policy Description on Disciplinary Actions 

Section 203(a)(6) of the No FEAR Act requires that agencies include in their Annual 
Report to Congress a detailed description of the policy implemented by the agency 
relating to disciplinary actions imposed against a Federal employee who discriminated 
against any individual in violation of any of the laws cited under section 201(a)(l) or (2), 
or committed another prohibited personnel practice that was revealed in the investigation 
of a complaint alleging a violation of any of the laws cited under section 20l(a)(l) or (2). 
Further, the Act requires that, with respect to each such law, the Federal agency report on 
the number of employees who were disciplined in accordance with such policy and the 
specific nature of the disciplinary action taken. 

During FY 2010 the FEC re-issued the Chair's EEO Policy Statement (See Appendix 3), 
which communicates the agency's commitment for equal employment opportunity and a 
workplace free of discriminatory harassment for all employees and applicants for 
employment. 

V. Analysis of Trends, Causal Analysis and Practical Knowledge Gained Through 
Experience 

Section 203(a)(7) of the No FEAR Act requires that agencies undertake an examination 
of trends, causal analysis and practical knowledge gained through experience, as well as 
any actions planned or taken to improve complaint or civil rights programs for the 
agency. The FEC has examined its complaint statistics contained in the information 
reported to EEOC. The FEC had zero (0) Federal district court case resulting in 
judgments, awards or compromised settlements paid by the Judgment Fund. 

A. Trend Analysis 

During FY 2010 the number of employees filing EEO complaints decreased from FY 
2009 by four (4). The FEC had zero (0) findings of violations of the anti-discrimination 
or whistleblower protection laws. No employees were disciplined for discrimination, 
retaliation, harassment, or any provision of law referred to in the No FEAR Act. The 
FEC's 2010 complaint activity does not reflect any systemic EEO issues or any particular 
trend by bases or issues. 

B. Casual Analysis 

See paragraph A. 

C. Practical Knowledge Gained Through Experience 

See Part VII for the specific actions the FEC has planned or taken to improve the EEO 
complaints process. The FEC is committed to ensuring compliance with our nation's 
EEO and Civil Rights laws and maintaining a work environment where discrimination, 
retaliation and harassment are not tolerated. 

6 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

VI. Adjustments to Budget 

Section 203(a)(8) of the No FEAR Act requires that agencies include in their Annual 
Report to Congress information about "any adjustment (to the extent the adjustment can 
be ascertained in the budget of the agency) to comply with the requirements under 
Section 201 ." The FEC did not make such an adjustment. 

VII. FEC Actions Planned or Taken to Improve Complaint and Civil Rights 
Programs 

The FEC plans to take or has taken the following actions: 

1. The FEC plans to hire a permanent EEO Director. The EEO Office has been 
under the leadership of two "Acting" EEO Directors over the past two years. The 
agency recognizes that the day-to-day operations of the office have been 
negatively impacted by not having a permanent Director in the office and is 
committed to filling the position in the Spring FY 2011 . ( See Appendix 4) 

2. The FEC's EEO Office also partnered with the agency' s Alternative Dispute 
Resolution (ADR) Office (whose primary mission is to provide ADR services to 
agency clients in the regulated community for campaign finance law violations -
but not to FEC employees) to launch a new initiative entitled "Conflict Coaching" 
as a way to facilitate early, effective and efficient resolution of disputes that are 
non-EEO related. "Conflict Coaching" is voluntary and is available to all 
employees who want to improve their communication skills and/or resolve a 
conflict. (See Appendix 5) Additionally, the FEC plans to create and implement 
an EEO-based ADR policy for agency employees. Although, the agency does not 
have an "official" policy ofthis nature in place, EEO-based ADR is currently 
offered to all employees who participate in the informal complaints process 
through an inter-agency agreement with the Federal Mediation & Conciliation 
Service. 

3. The FEC will conduct its biennial No FEAR Act training for all employees. The 
training will cover the provisions of the No FEAR Act and review various forums 
for addressing workplace disputes. The training is tentatively scheduled to be 
completed during the months of August-September to ensure that the FEC is in 
compliance with the training requirements of the Act. 

4. The FEC will address the objectives of Executive Order 13548 regarding the 
recruitment and hiring of individuals with disabilities and targeted disabilities. 
The EEO Office will work collaboratively with the Human Resources Office to 
assist in satisfying those requirements as directed by the agency head. 

5. The FEC will continue to highlight cultural awareness and provide employee 
development opportunities through our Special Emphasis Programs. 
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(Appendix 1) 

Notification and Federal Employee Anti-discrimination and Retaliation (No FEAR) 
Act 

Accomplishments Update 

This Appendix highlights the FEC's accomplishments in implementing the No FEAR Act 
(also referred to as "the Act") during Fiscal Year (FY) 2010. The FEC has pursued the 
requirements of this important legislation as indicated in the actions highlighted below. 

A. The FEC conducted its biennial No FEAR Act training for all employees. The 
training covered the provisions of the No FEAR Act and reviewed the various 
forums for addressing workplace disputes. The FEC utilized the web-based 
Skill-Port training modules as its vehicle for training and documenting 
employee's completion of this mandatory training. The training was 
completed in September of 2009 to ensure that the FEC was in compliance 
with the Act. 

B. The EEO Office created Standard Operation Procedures (SOPs) for the 
Special Emphasis Program areas. The SOPs ensure that the agency Special 
Emphasis efforts are efficient in identifying barriers to the recruitment and 
advancement of special emphasis group members and that the Affirmative 
Employment Program strives to promote equal opportunity with regard to all 
FEC practices and policies. 

C. The FEC scheduled Reasonable Accommodation training for 
managers/supervisors during National Disability Employment Awareness 
Month (NDEAM). The training's focus was to educate managers/supervisors 
on changes pertaining to the reasonable accommodation laws. A repeat of this 
specific training is tentatively scheduled to occur during this year's NDEAM 
activities. 

D. In FY ' 09, members of the FEC's EEO Office met with the Department of 
Defense's Program Manager for the Operation War-fighter Program to discuss 
their methods of providing internships to disabled veterans who were located 
at local military hospitals and benchmarked other Federal agencies experience 
with the Operations War-fighter Program in an effort to determine the 
feasibility of the Program at the FEC. During this fiscal year, the Office of 
Human Resources (OHR) adopted this specific program as a possible means 
of increasing recruitment of individuals with disabilities and targeted 
disabilities. The EEO Office hopes to identify/implement other such 
programs as our partnership with OHR continues in this area. 
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(Appendix 2) 

Equal Employment Opportunity Data Pursuant to the No FEAR Act 

FEC No FEAR 2010 FY Totals 

Number of 2010 
FY Totals 

Complaints 0 
Filers 0 
Repeat 0 
Filers 

Bases 2010 
FY Totals 

Sex 0 
Age 0 
Race 0 
Color 0 
Disability 0 
National 0 
Orilrin 
Relilrion 0 
Reprisal 0 

Issues (Claims) 2010 
FY Totals 

Aooointment/Hire 0 
Assignment of 0 
Duties 
Awards 0 
Conversion to Full 0 
Time 
Disciolinarv Action 0 
1. Demotion 0 
2. Reprimand 0 
3. Suspension 0 
4. Removal 0 
Duty Hours 0 
Evaluation/ Aooraisal 0 
Examination/Test 0 
Harassment/Sexual 0 
Harassment 
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Harassment/Non- 0 
Sexual 
Medical Exam 0 
Pay (including 0 
overtime) 
Promotion/Non- 0 
Selection 
Reassignment 0 
1. Denied 0 
2. Directed 0 
Reasonable 0 
Accommodation 
Reinstatement 0 
Retirement 0 
Termination 0 
Terms/Conditions of 0 
Employment 
Time and 0 
Attendance 
Training 0 
Other 0 

Processing Time 2010 
(Days) FY Totals 
Investigations 0 
Final Agency 0 
Decision 
All 0 
With Hearing 0 
Without Hearing 0 

Dismissals 2010 
FY Totals 

Number of 0 
Dismissals 
Days pending prior 0 
to Dismissal 

Findings of 2010 
Discrimination FY Totals 
All 0 
With Hearing 0 
Without Hearing 0 
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Bases- 2010 
Findings of FY Totals 
Discrimination 

Sex 0 
Age 0 
Race 0 
Color 0 
Disability 0 
National 0 
Origin 
Religion 0 
Reprisal 0 

Bases-Findings 2010 
of FY Totals 
Discrimination-
Without 
Hearing 
Sex 0 
Age 0 
Race 0 
Color 0 
Disability 0 
National Origin 0 
Religion 0 
Reprisal 0 

Issues Findings of 2010 
Discrimination FY Totals 
Appointment/Hire 0 
Assignment of 0 
Duties 
Awards 0 
Conversion to 0 
Full time 
Disciplinary Action 0 
1. Demotion 0 
2. Reprimand 0 
3. Suspension 0 
4. Removal 0 
Duty Hours 0 
Harassment Sexual 0 
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Harassment/Non- 0 
Sexual 
Evaluation/ Appraisal 0 
Examination/Test 0 
Medical Exam 0 
Pay, Including 0 
Overtime 
Promotion/Non- 0 
Selection 
Reassignment 0 
1. Denied 0 
2. Directed 0 
Reasonable 0 
Accommodation 
Reinstatement 0 
Retirement 0 
Termination 0 
Terms/Conditions of 0 
Employment 
Time and 0 
Attendance 
Training 0 
Other 0 

Findings of 2010 
Discrimination- FY Totals 
Without Hearing 

Appointment/Hire 0 
Assignment of Duties 0 
Awards 0 
Conversion to Fulltime 0 
Disciplinary Action 0 
1. Demotion 0 
2. Reprimand 0 
3. Suspension 0 
4. Removal 0 
Evaluation/ Appraisal 0 
Examination/ Appraisal 0 
Harassment/Sexual 0 
Harassment/Non- 0 
Sexual 
Medical Exam 0 
Pay including 0 
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overtime 
Promotion/Non 0 
Selection 
Reassi!mlllent 0 
1. Denied 0 
2. Directed 0 
Reasonable 0 
Accommodation 
Reinstatement 0 
Retirement 0 
Terms/Conditions of 0 
Employment 
Time and Attendance 0 
Training 0 
Other 0 

Issue-Findings of 2010 
Discrimination - FY Totals 
With Hearing 
Aooointment/Hire 0 
Assignment of 0 
Duties 
Awards 0 
Conversion to 0 
Fulltime 
Disciplinary Action 0 
1. Demotion 0 
2. Reprimand 0 
3. Suspension 0 
4. Removal 0 
Duty Hours 0 
Evaluation/ Appraisal 0 
Examination/Test 0 
Harassment/Sexual 0 
Harassment/Non- 0 
Sexual 
Non-Sexual 0 
Medical 0 
Examination 
Pay, Including 0 
Overtime 
Promotion/Non- 0 
Selection 
Reassi!mlllent 0 
1. Denied 0 
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2. Directed 0 
Reasonable 0 
Accommodation 
Reinstatement 0 
Retirement 0 
Termination 0 
Terms/Conditions of 0 
Employment 
Time and 0 
Attendance 
Training 0 
Other 0 
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Data Posted Pursuant to the No Fear Act 
Federal Election Commission 

29 CFR 1614.704(a) • (c) 29 CFR 1614.705 Comparative Data 
Previous Fiscal Year Data 

Complaint Activity 4th 2009 2008 2007 2006 2005 
QTRFY 

2010 

Number of Complaints Filed in FY 1614.704(a) 0 4 4 7 6 

Number of Complainants 1614.704{b) 0 4 3 5 6 

Repeat Filers 1614.704(c) 0 0 1 1 1 

29 CFR 1614.704(d) 29 CFR 1614.705 Comparative Data 
Previous Fiscal Year Data 

Complaints by Basis 4th 2009 2008 2007 2006 2005 
Note: Complaints can be filed alleging multiple QTRFY 

bases. The sum of the bases may not equal total 2010 
complaints filed. 

Race 0 2 2 5 2 

Color 0 0 0 0 0 

Religion 0 2 2 3 0 

National Origin 0 0 1 0 0 

Sex (including complaints filed under Equal Pay Act) 0 2 2 3 5 

Disability 0 0 1 0 0 

Age 0 , 1 3 4 2 

Reprisal 0 4 4 6 2 

3 

3 

0 

1 

1 

0 

0 

2 

1 

0 

0 

Other 0 0 0 0 0 0 

29 CFR 1614.704(e) 29CFR1614.705 Comparative Data 
Previous Fiscal Year Data 

Complaints by Issue 4th 2009 2008 2007 2006 2005 
Note: Complaints can be filed alleging multiple QTRFY 

issues. The sum of the Issues may not equal total 2010 
complaints filed. 

1 
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Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-time 

Disciplinary Action 

Demotion 

Reprimand 

Suspension 

Removal 

Other 

Duty Hours 

Evaluation Appraisal 

Examination/Test 

Harassment 

Non-Sexual 

Sexual 

Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Denied 

Directed 

Reasonable Accommodation 

Reinstatement 

Retirement 

Termination 

T arms/Conditions of Employment 

Time and Attendence 

Training 

Other 

Data Posted Pursuant to the No Fear Act 
Federal Election Commission 

0 0 0 0 0 0 

0 1 0 1 1 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 1 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 1 0 2 1 

0 0 0 0 0 0 

0 1 0 1 1 0 

0 0 0 0 1 0 

0 0 0 0 0 0 

0 0 0 1 0 0 

0 1 2 2 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 1 1 2 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 2 1 2 1 0 
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Data Posted Pursuant to the No Fear Act 
Federal Election Commission 

29CFR1614.704(f) 
Processing Time • ..• post the average length of time it takes to complete each step 4th QTR FY 2010 

of the process for every complaint that Is pending during any time of the then 
fiscal year •.. " (as of 09/30) Number Average 

Days 

Processing time of Investigations 1s14.704(n(1 3 230 

Processing time of Final Agency Actions 1 10 

All complaints pending in which a Hearing was not requested 

Time in Investigation Stage 1614.704in(2 0 0 

Time to issue Final Agency Action 0 0 

All complaints pending In which a Hearing was requested-1614.704(n(3) 

Time In Investigation Stage 1s14.704(n(3 3 707 

Time to issue Final Agency Action 1 675 

29 CFR 1614.704(g) 29 CFR 1614.705 Comparative Data 
Previous Fiscal Year Data 

Complaints Dismissed by Agency Pursuant 4th 2009 2008 2007 2006 2005 
to 1614.107(a) QTRFY 

2010 

Total Complaints Dismissed by Agency 0 2 1 2 0 1 

Average days pending prior to dismissal 0 81 43 48 0 25 

Complaints Withdrawn by Complainants Pursuant 4th 2009 2008 2007 2006 2005 
to 1614.704(h) QTRFY 

2010 

Total number of complaints withdrawn 1 1 0 0 0 0 I I I I 
29 CFR 1614.704(i) 29 CFR 1614.705 Comparative Data Previous Fiscal Year Data 

Total Final Agency Actions Finding 4th QTRFY 2009 2008 2007 2006 2005 
Discrimination 2010 

# % # % # % # % # % # 

Total Number Findings 704(i)(1) 0 0 0 0 0 0 0 0 0 0 0 
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Without Hearing 704(i)(2) 

With Hearing 704(i)(3) 

Data Posted Pursuant to the No Fear Act 
Federal Election Commission 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

29 CFR 1614.704(j) 29 CFR 1614.705 Comparative Data Previous Fiscal Year Data 

0 

0 

Finding of Discrimination Rendered by Basis 4th QTR FY 2009 2008 2007 2006 2005 
2010 

Note: Complaints can be filed alleging multiple bases. The 
sum of the bases may not equal total complaints and 

findings. # % # % # % # % # % # 

Total Number of Findings 704(j)(1) 0 0 0 0 0 0 0 0 0 0 0 

Number Findings Rendered Without Hearing 704(j)(2) 0 0 0 0 0 0 0 0 0 0 0 

Number Findings Rendered After Hearing 7040)(3) 0 0 0 0 0 0 0 0 0 0 0 

Race 0 0 0 0 0 0 0 0 0 0 0 

Color 0 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 0 0 

Sex (include Equal Pay Act) 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 0 0 0 0 

29 CFR 1614.705 Comparative Data Previous Fiscal Year Data 

29 CFR 1614.704(k) 
Finding of Discrimination Rendered by 4th QTRFY 2009 2008 2007 2006 2005 

Issue 704(k)(1) 2010 
Note: Complaints can be filed alleging 

multiple issues. The sum of the bases may 
not equal total complaints and findings. 

# % # % # % # % # % # 

Total Number of Findings 704(k)(1) 0 0 0 0 0 0 0 0 0 0 0 
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Findings Without Hearing 704(k)(2) 

Findings After Hearing 704(jj (k)(3) 

AppointmenUHire 

Assignment of Duties 

Awards 

Conversion to Full-time 

Demotion 

Reprimand 

Suspension 

Removal 

Other 

Duty Hours 

Evaluation Appraisal 

Examination!T est 

Non-Sexual 

Sexual 

Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Denied 

Directed 

Reasonable Accommodation 

Reinstatement 

Retirement 

Termination 

T ennsJConditions of Employment 

Time and Attendance 

Training 

Data Posted Pursuant to the No Fear Act 
Federal Election Commission 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

5 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 
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Data Posted Pursuant to the No Fear Act 
Federal Election Commission 

Other 0 0 0 0 0 

I I 
29 CFR 1614.704(1) 29 CFR 1614.705 Comparative Data 

Previous Fiscal Year Data 

Complaints Pending From Previous Flscal Years by Status 2010 2009 2008 2007 2006 2005 

Total complaints from previous Fiscal Years 704(1)(1) 1 3 4 3 2 

Total Complainants 704(1)(2)(1) 1 2 2 3 2 

Number of complaints pending (as of 09/30):704(1)(ii) 

Investigation 0 1 2 1 0 

Hearing 1 3 4 0 2 

Final Agency Action 0 0 0 1 0 

Apeal with EEOC Office of Federal Operations 0 0 1 0 2 

29 CFR 1614.704(m) 29 CFR 1614.705 Comparative Data 
Previous Fiscal Year Data 

Complaint Investigations 2009 2008 2007 2006 2005 

4th 
QTRFY 

2010 

0 

0 

3 

0 

0 

0 

0 

Number Pending Completion of Investigation 0 1 2 4 1 2 

Pending Investigations Over Required Time Frames 0 0 0 2 0 0 

6 
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liOME I ABOUT TiiE FEC I EQUAL e,PLOYMENT OPPORT\JNITY I POLICY STATEMENT 

FEDERAL ELECTION COMMISSION 
Washington, DC 20463 

2011 Federal Election Commission Policy Statement on Non
Discrimination and Equal Employment Opportunity 

The Federal Electlon Commission (FEC) Is committed to providing equal opportunity for all employees and 
applicants for employment regardless of race, color, religion, sex, national origin, age, sexual orientation, 
parental status, marital status, polltlcal affiliation or mental or physical d lsablllty. FEC employees have an 
obligation to value and respect the differences each employee brings from his or her own culture. Managers 
and supervisors have an obligation to create an environment In which all employees are judged on their merit 
and to promote a worlcplace free from discrimination. We all must be committed to breaking down barriers to 
help us achieve our goals and reach our potential. 

The FEC endeavors to ensure that all aspects of employment, lndudlng hiring, promotions, pay, benefits, 
assignments, transfers, training, evaluations, awards, discipline and adverse actions are conducted In 
compliance with Commission polldes and Equal Employment Opportunity (EEO) laws and regulations. 
Furthermore, It Is the FEC's policy that a person who files an EEO complaint or participates In an Investigation 
of a complaint, or who opposes an Illegal employment practice, Is protected from reprisal or retaliation. In 
addition to laws that the Equal Employment Opportunity Commission enforces, federal law also protects 
employees from discrimination on other bases lndudlng sexual orientation, parental status, marital status, 
political affiliation and conduct not adversely affecting the performance of the employee. Therefore, In 
accordance with Title VU of the Ovll Rights Act of 1964, as amended; the Ovll Rights Act of 1991; the Age 
Olscrfmlnatlon In Employment Act, as amended; the Rehabilitation Act of 1973, as amended; the Genetic 
Information Nondiscrimination Act of 2008; and all other relevant laws and equal employment opportunity 
guidance, It Is the policy and Intent of the Commission to prohibit discrimination In all aspects of employment. 

Additionally, the FEC Is committed to Increasing the employment and advancement opportunities for members 
of groups that are underrepresented In our workforce. In accordance with Executive Order 135'18, additional 
efforts will focus on Increasing the number of Individuals with dlsabllltles (targeted and other) employed by 
the Agency. These efforts are aimed at promotlng an Agency workforce that better reftects our Nation's 
diversity. 

Managers and supervisors are expected to promote the Agency's EEO policy In all of their employment 
actlvltles. They will continue to be held accountable for Identifying and correcting discriminatory policies and 
practices and for taking prompt and appropriate action to ensure that the work environment Is free of 
unlawful discrimination, Intimidation, reprtsal and/or harassment. The Commission Is firmly committed to 
ensuring proper compliance with our nation's EEO and Civil Rights laws and maintaining a work environment 
In which discrimination, retaliation and harassment are not tolerated. 

FEC employees w\11 also be held accountable for compliance with EEO laws and policies, ensuring that their 
actions demonstrate respect for human differences and that their colleagues are treated with dignity, respect 
and professionalism. Employees are expected to bring any concerns about discrimination, retallatlon and/or 
harassment, In any form, to the attentlon of management as soon as possible. The Commission takes all 
allegations seriously and managers are expected to consider and resp0nd to any reported concerns promptly 
and appropriately. The Commission remains committed to maintaining a high quality work environment for all 
employees and an Agency that delivers programs and services to all people with the utmost fairness, Integrity 
and equality. 

What's New Library FOii' USA.gov Privacy Links eFlllng Inspector General 

Federal Election Commission, 999 E Street, NW, Washington, DC 20463 (800) 4H·9530 In Washington (202) 694-1000 
For the hearing Impaired, TlY (202) 219-3336 Send comments and suggestions about thll site to the web manager. 

No Fear Act •Subscribe 

http://www.fec.gov/eeo/policy _ statement.shtml 3/22/2011 
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'\.'~s~.'z; 2011 Federal Election Commission Policy Statement on 
Non-Discrimination and Equal Employment Opponunity 

The Federal Election Commission (FEq is committed to providing equal 
opportunity for all employees and applicants for employment regatdless of race, color, 
religion, sex, national origin, age, sexual orientation, parental status, marital status, political 
affiliation or mental or physical disability. FEC employees have an oblig2tion to value and 
respect the differences each employee brings from his or her own culture. Managers and 
supervisors have an obligation to create an cnvirorunent in which all employees arc judged 
on their merit and to promote a workplace free ftom disctimination. We all must be 
committed to breaking down barriers to help us achieve ow: goals and reach our potential 

The FEC endeavors to ensure that all aspects of employment, including hiring, 
promotions, pay, benefits, assignments, transfers, training, evaluations, awards, discipline and 
adverse actions arc conducted in compliance with Commission policies and Equal 
Employment Opportunity (EEO) laws and regulations. Furthennore, it is the FEC's policy 
that a person who files an EEO complaint or participates in an investigation of a complaint, 
or who opposes an illegal employment practice, is protected from reprisal or retaliation. In 
addition to laws that the Equal Employment Opportunity Commission enforces, federal law 
also protects employees from discrimination on other bases including sexual orientation, 
parental sbtus, nw:ital status, political affiliation and conduct not adversely affecting the 
perfo.ttruUlce of the employee. Therefore, in accordance with Title VII of the Civil Rights 
Act of 1964, as amended; the Civil Rights Act of 1991; the Age Discrimination in 
Employment Act, as amended; the Rehabilitation Act of 1973, as amended; the Genetic 
Information Nondiscrimination Act of 2008; and all other relevant laws and equal 
employment opportunity guidance, it is the policy and intent of the Commission to prohibit 
discrimination in all aspects of employment. 

Additionally, the FEC is committed to increasing the employment and advancement 
opportunities for members of groups that are underrepresented in our workforce. In 
accorda.ncc with Executive Order 13548, additional efforts will focus on increasing the 
number of individuals with disabilities (targeted and other) employed by the Agency. These 
efforts are aimed at promoting an Agency workforce that better reflects our Nation's 
diversity. 

Managers and supervisors are expected to promote the Agency's EEO policy in all 
of their employment activities. They will continue to be held accountable for identifying and 
correcting discriminatory policies and practices and for taking prompt and appropriate 
action to ensure that the woik environment is free of unlawful discrimination, intimidation, 
reprisal and/ or harassment. The Commission is fumly committed to ensuring proper 
compliance with our nation's EEO and Civil Rights laws and mainblining a work 
environment in which discrimination, retalia.tion and harassment are not tolerated 
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FEC employees will also be held accountable for compliance with EEO laws and 
policies, ensuring that their actions demonstt:atc respect for human diff erenccs and th.at their 
colleagues are treated with dignity, icspect and professionalism. Employees are expected to 
bring any conccms about discrimiration, retaliation and/ or harassment, in any form, to the 
attention of management as soon as possible. The Commission takes all allegations seriously 
and manage.rs arc expected to consider and respond to any reported concctns promptly and 
appropriately. The Commission .remains committed to maintaining a high quality work 
environment for all employees and an Agency that delivers programs and services to all 
people with the utmost fairness, integrity and equality. 

'~If 
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FEDERAL ELECTION COMMISSION 
VACANCY ANNOUNCEMENT 

Position Title and Grade Who May Apply 

Equal Employment Opportunity Director ALL US CITIZENS 
GS-260-15 

Salary: $123,758 - $155,500 

Organizational Location Opening Date 

Office of the Staff Director 11/18/10 
Office of Equal Employment Opportunity 

Announcement No. 

10-043 

Closing Date 

12/10/10 
11:59pm 

~HE FEDERAL ELECTION COMMISSION IS AN EXCEPTED SERVICE AGENCY. 

THIS IS A PERMANENT, FULL TIME POSITION. THE FULL PERFORMANCE LEVEL IS GS-15 

ABOUT OUR AGENCY: 
The Federal Election Commission is an independent federal regulatory agency governed by six 
Commissioners appointed by the President with the advice and consent of the Senate. The agency has 
exclusive jurisdiction for the administration, interpretation, and civil enforcement of the Federal Election 
Campaign Act, which regulates campaign contributions and expenditures and disclosures of such, by 
candidates for federal office and committees supporting those candidates. The legal work at the 
Commission regularly involves important and complex issues implicating the First Amendment. The 
agency is ranked in the top 25% of small federal agencies as a Best Place to Work in the work/life 
category. 

The FEC is located in Penn Quarter, an area of northwest Washington, DC offering access to 
government agencies, residential living, casual and fine dining, shopping, a major sports arena, and 
several theaters. The FEC is located near several METRO subway and bus stations. 

ROLE OF THIS POSITION: 

This position is located in the Office of the Staff Director at the Federal Election Commission (FEC). The 
incumbent serves as the Director of the Office of Equal Employment Opportunity and Programs with 
responsibility for developing and implementing the Commission's EEO Program and policies in 
accordance with guidelines from the Equal Employment Opportunity Commission. The EEO Director is 
charged with the responsibility of establishing and managing a program that meets the requirements for 
Model EEO status as established by the Equal Employment Opportunity Commission. The incumbent 
reports directly to the Commission's Staff Director who serves as the agency's administrative head and 
Chief Operating Officer. 

The EEO Office advises the Commission on the prevention of discriminatory practices and manages the 
agency's EEO Program. The office is also responsible for a Special Emphasis Program tailored to the 
training and advancement needs of women, minorities, veterans, special populations and disabled 
employees. In addition, the EEO office recommends affirmative employment recruitment, hiring and 
career advancement. The office encourages the informal resolution of complaints during the counseling 
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stage. The incumbent directs the affirmative employment program and the complaint adjudication 
program with the assistance of counselors, special emphasis program coordinators, outside contractors, 
and others as needed. These persons support the EEO Director on a collateral basis. The incumbent: 

• Serves as the Director of the Office of Equal Employment Opportunity and Programs with 
responsibility for: program compliance; affirmative employment; informal and formal complaints and 
complaints adjudication; special emphasis; training; and other related aspects of the program. 

• Manages the development and implementation of policies and operations throughout the agency to 
ensure: equal employment opportunity (EEO) including affirmative action for employees and job 
applicants, and non-discrimination in activities and projects supported by FEC activities. 

• Manages the collection of numerous data elements in order to evaluate program effectiveness, 
determine trends, and to identify problem areas that need to be addressed. 

• Manages the EEO complaints, counseling, investigations and adjudication program. Responsible for 
the timely preparation of the final agency decision on the merits of complaints allegations. 

• Provides advice and assistance to the Commissioners, Staff Director, General Counsel, Director of 
Human Resources, and other top staff in the agency, and to supervisors, employees, applicants, and 
to customers on legal and procedural EEO program issues and requirements. Advises the 
Commission 's decision makers on the best course of action to eliminate barriers to equal 
employment opportunity such as changes in management policy or practice. 

• Prepares agency EEO reports for EEOC, OPM, and others as required. 
• Directs and provides advice to EEO counselors, mediators, and investigators; EEO working groups; 

and assigned clerical staff. 
• Conducts or arranges EEO training for supervisors and managers and agency staff. 
• Conducts or coordinates special emphasis program events. 

QUALIFICATION REQUIREMENTS: 

Applicants must possess one full year of specialized experience equivalent to the GS-14 grade level in 
the normal line of progression, which has equipped the applicant to successfully perform the duties of the 
position to be filled. 

Specialized Experience: 

Specialized experience is experience that has equipped the applicant with the particular knowledge, 
skills, and abilities to successfully perform the duties of the position, e.g., managing and directing the full 
range of EEO Programs as directed by status established by the Equal Employment Opportunity 
Commission. See Selective Factor below. 

SELECTIVE FACTOR: 
The following experience is essential to receive consideration for the position. It represents the basic 
qualifications to be able to effectively perform the duties of this position. Applicants are responsible for 
addressing this selective factor in their resume, cover letter, or supplemental narrative. Failure to do so 
will result in receiving no further consideration for the position. To be considered qualified and eligible, 
applicants must have: 

Experience managing all aspects of an equal employment opportunity program including: experience 
processing informal and formal complaints; experience with alternative dispute resolution; experience 
investigating allegations of discrimination; experience providing guidance and direction to others; 
experience handling MD-715 and other EEO-related agency reports; experience planning and executing 
special emphasis programs; experience analyzing complex issues and trends, identifying problems, 
evaluating alternatives, and making recommendations related to workforce diversity; and experience 
providing advice and assistance to high level management officials on EEO and related matters. 
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The following criteria will be used to determine the best qualified candidates. Applicants should provide 
enough specific information for the agency to evaluate their knowledge, work experience, and training 
against these factors. Eligible applicants must address these factors individually in a supplement 
narrative statement. The narrative statement must not exceed two (2) pages per criterion. Eligible 
applicants who do not submit supplemental narrative statements addressing these factors will be 
ineligible for further consideration. 

Additional Qualifications Required: 

1. Expert knowledge of the concepts, principles, methodology, laws and regulations pertaining to Equal 
Employment Opportunity programs, Title VI and Title VII, and demonstrated ability to develop and 
implement agency wide policies, programs and procedures to identify and resolve systemic problems 
and to eliminate barriers to equal employment and program delivery. Describe your experience as 
an equal employment opportunity manager and how you helped to shape and implement an effective 
EEO program. 

2. Expert knowledge of and demonstrated experience of and skill utilizing the procedures and methods 
involved in investigating and conciliating allegations of discrimination. Provide one best example of a 
sensitive, controversial and/or complex allegation of discrimination and the role you played, and the 
outcome. 

3. Skill in written and oral communication in order to direct others and/or to prepare and present 
findings , recommendations and implementation of specific actions regarding complex issues; 
Provide one best example of how you negotiated, advised, and recommended fundamental changes 
in established EEO policies and procedures in an organization. 

4. Demonstrated skill managing a total EEO program including affirmative employment planning, 
program evaluation, special emphasis programs, and complaint adjudication. Describe your 
experience as an equal employment opportunity manager and the programs you have been 
responsible for. 

5. Demonstrated ability to deal effectively with individual employees and employees at all levels of the 
organization. Provide examples. 

HOW YOU WILL BE EVALUATED: 

Your application will be reviewed and evaluated first for minimum qualifications. Your application should 
clearly show your level of responsibilities, scope and complexity of programs managed, program 
accomplishments with results of your actions, policy initiatives and level of contacts. If you meet the 
minimum qualifications for this job, you may be requested to submit a separate supplemental written 
statement specifically addressing how your background and experience relate to the mandatory 
qualifications of this position. The supplemental narrative statement should address the necessary level 
of skills, characteristics. qualities, specialized knowledge, and technical competencies that would indicate 
successful performance. 

Your application will be further reviewed and rated to assess the quality, depth, and complexity of your 
accomplishments, experience, and education as they relate to the qualifications stated in this vacancy 
announcement. Your application materials will be evaluated and rated against established qualification 
criteria using only the documents and statements you have submitted. Only those applicants found to be 
among the best qualified may be contacted for further assessment, such as interviews and consideration 
by the selecting official. 

lt is anticipated the selection process will take approximately two months after the closing date of the 
announcement. 

Neither interview expenses, nor relocation expenses, will be paid absent exceptional circumstances. 
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Applicants may be requested to furnish written references from individuals familiar with his/her 
qualifications. 

Failure to provide all of the required information as stated in the vacancy announcement may result in an 
ineligible rating and/or may affect your overall rating. 

CONDITIONS OF EMPLOYMENT: 

• This is a permanent full-time position in the Excepted Service and does not confer Federal 
competitive status. 

• This position is excluded from the bargaining unit. 
• Continued employment in this position is contingent upon successful completion of the 

appropriate background investigation. 
• Persons selected may have to satisfy a one-year probationary period. 
• All standard government benefit programs apply. Additional information on benefits for Federal 

Employees can be found at www.opm.gov/jobseekers. 
• The incumbent may be eligible for a transit subsidy up to $120 per month. 
• You must be a U.S. Citizen 
• Males born after 12-31-59 must be registered for Selective Service. 
• If selected, Direct Deposit of Pay will be required 
• If you meet eligibility requirements for special priority selection under CTAP/ICTAP you must be 

well-qualified for the position to receive consideration for special priority selection. To be well 
qualified , CTAP/ICTAP) eligibles must receive a rating of at least 85 out of 100. 

Relocation expenses will not be paid. 

HOW TO APPLY: 

1. Applicants may apply for this position with a resume, the Optional Application for Federal 
Employment (OF-612), or other application format, as long as the application contains the necessary 
information below: 
Vacancy announcement number; title and grade(s) of the job for which applicant is applying; 

a. Name, city and state of high schools and colleges/universities attended with date(s) of 
diploma. For college include majors, and type and date of degree(s); 

b. Previous employment experience, including· job titles, duties and accomplishments, 
employer's name, number of hours worked per week, and start and end dates (month and 
year), and, for most recent jobs, annual salary; 

c. Job-related training courses, special skills, certificates and licenses, honors, awards and 
publications. 

2. Copy of last reviewed/certified performance appraisal (if you do not have an approved 
performance appraisal within the last two years, you must state why); 

3. Former and current federal competitive service employees must submit a standard form 50 
(notification of Personnel Action) that verifies career status. 

WHERE TO SEND APPLICATIONS: 

(NOTE- Only applications via e-mail will be considered. Applications submitted by any other 
method will NOT be considered). 
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• E-mail to fecjobs@fec.gov - The subject line must contain the announcement number 
(10-043) and the applicant's name. If you are unable to include or attach supplemental 
documents via email, you may submit your information by fax to 202-219-3588. Only 
supplemental information will be accepted via fax. 

• For additional information, call Human Resources at 202-694-1080 or send inquiry to 
fecjobs@fec.gov 

• Your application and all supporting documentation must be received by 11 :59 pm (Eastern 
Time) on the closing date. 

The FEC is an Equal Opportunity Employer. All qualified applicants will be considered without regard to 
race, color, national origin, religion, gender, age, marital status, sexual orientation, physical disability, 
lawful political affiliation, or labor organization affiliation or non-affiliation. The FEC provides reasonable 
accommodations to applicants with disabilities. If you need a reasonable accommodation for any part of 
the application and hiring process, please notify the servicing HR Office. 
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FREQUENTLY ASKED QUESTIONS 
CONFLICT COACHING AT THE FEC 

" Whenever you're in conflict with someone, there is one factor that can make the difference 
between damaging your relationship and deepening it That factor is attitude." 

-- William James 

WHAT IS CONFLICT COACHING? 

Conflict coaching is a voluntary and confidential process that can help an employee (the 
"client") consider how to approach a conflict situation in terms of both process and 
approach. Conflict coaching can be especially useful when the parties determine that 
mediation is not exactly what they need, or is not available, and yet they must maintain 
an ongoing relationship. Conflict coaching is used to assist people in their professional 
and personal lives. 

WHO CAN PARTICIPATE IN CONFLICT COACHING? 

All employees of and contractors with the FEC are welcome to participate in conflict 
coaching. This includes full-time staff as well as part-time staff. 

WHOP ARTICIP ATES IN THE COACIDNG SESSIONS? 

Only the employee ("client") and the coach participate in the sessions. 

HOW LONG IS A COACHING SESSION? 

The average is 45-50 minutes for each session, but the amount of time is flexible 
depending on schedules. 

HOW MANY SESSIONS ARE PERMITI'ED? 

The average is 2-3 sessions, but again, the number of sessions depends on the client' s 
needs and schedule. 

WHEN IS THE COACHING PROCESS CONCLUDED? 

Conflict coaching is completely voluntary. Therefore, coaching is concluded when clients 
decide they have reached their goals, or they gained sufficient skills to continue on their 
own journey, or decides coaching isn't working for them. 

Frequently Asked Questions 
Conflict Coaching at the FEC 
December 2010 Page 1 
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IS THERE A COST? 

There is no cost to the client. 

WHO ARE THE COACHES AT THE FEC? 

Both Lynn Fraser and Krista Roche, located in the ADR Offices on the 5th floor, received 
training in order to offer conflict coaching to FEC staff. 

HOW CAN A CLIENT SCHEDULE A SESSION? 

Telephone, email or in person! A potential client can call Lynn (x-1665) or Krista (x-
1661) to get more information or schedule an appointment. In addition, sessions can be in 
person or by telephone, at the client's choice. 

WHEN DOES IT MAKE THE MOST SENSE TOP ARTICIPATE IN CONFLICT 
COACIDNG? 

Anytime! 

• Conflict coaching can help the client prepare for challenging situation and 
become more effective at engaging in conflict; 

• during a period of conflict to resolve the circumstances in a more positive 
manner; or 

• following a dispute when the client wants to increase skills in managing future 
conflict. 

Conflict coaching is aimed at helping clients reach their full potential in terms of concrete 
goals selected regarding the conflict. 

IS CONFLICT COACHING THE SAME AS COUNSELING OR THERAPY? 

No, conflict coaching is not counseling or therapy. It is present and future focused, 
action-oriented and relatively short-term. The only thing ''therapeutic" may be an 
attentive, non-judgmental and supportive coach trained to listen and provide a safe 
environment for people to vent and share important matters in their lives. 

WILL THE COACH PROVIDE LEGAL ADVICE? 

No, the coach will not provide legal advice, or any other advice for that matter. The 
coach will assist clients identify their goals relative to a conflict. The coach assists clients 
to clarify their goals and determine how they wish to proceed. 

Frequently Asked Questions 
Conflict Coaching at the FEC 
December 2010 Page2 
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IS CONFLICT COACHING CONFIDENTIAL? 

Yes, the process is confidential. The coach wiU maintain complete confidentiality about 
clients' name and the content of the coaching sessions, unless: 

• disclosure of the infonnation is authorized by you, in writing; 
• you reveal an intent to hann yourself or another; 
• the infonnation is required on an anonymous basis for educational or statistical 

purposes (no names or identifiable infonnation are ever used); 
• required by applicable laws and/or court order; or 
• coaches are required to defend themselves due to a complaint - in which case only 

information relevant to the substance of the complaint will be disclosed. 

AS TO THE LAST BULLET POINT ABOVE-WHAT INFORMATION WILL 
BE SHARED IN THE EVENT THE COACH MUST RESPOND TO A 
COMPLAINT? 

If a client files a complaint against a coach, the coach may only use sufficient and 
relevant information from the coaching process to respond. The coach would not reveal 
the entire substance of that client' s coaching process. 

WILL A CLIENT'S MANAGER KNOW ABOUT THE CONFLICT COACHING? 

No; no one will know what is discussed in the conflict coaching sessions except the client 
and the coach. The process is confidential except for those unusual circumstances 
described in these FAQs and the coaching agreement. 

WHAT DOCUMENTS ORNOTESWILLBERETAINED? 

During the coaching sessions, all documents will be maintained in a locked file. At the 
conclusion of the client' s coaching process, the client may take the documents and notes 
and leave only the coaching agreement to be retained in a locked file room by the coach. 
If the client does not wish to retain the documents such as ''Preparing for Coaching," the 
coaching worksheet or notes, the documents will be destroyed. 

CAN A CLIENT PARTICIPATE IN COACHING MORE THAN ONCE? 

Yes. Clients can participate as often, or for as long, as needed for them to reach their 
identified goals. The number or duration of the coaching sessions varies depending on 
factors such as the nature of the issues or chaJlenging communications with which the 
client wants assistance. 

Frequently Asked Questions 
Conflict Coaching at the FEC 
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CAN CONFLICT COACHING OCCUR AT THE SAME TIME AS ANOTHER 
PROCESS SUCH AS EEO COUNSELING OR AN ADMINISTRATIVE 
GRIEVANCE PROCESS? 

Yes. Conflict is a free-standing, voluntary process and there is no relationship to another 
process other than if the client wishes to use conflict coaching to prepare for participation 
in another process. Conflict coaching can provide the opportunity for the client to make 
informed choices and explore options. 

ARE THERE ANY RESTRICTIONS ON ENGAGING IN OTHER COUNSELING 
OR THERAPY PROGRAMS EXTERNAL TO THE FEC IF THE EMPLOYEE 
CHOOSES? 

None whatsoever. Conflict coaching is voluntary and available if, and when, clients 
determine they would like assistance in developing conflict management skills and/or to 
deal with a specific situation. 

HOW CAN A CONFLICT COACH ASSIST THE CLIENT? 

A Conflict Coach can: 

• Help clients decide whether and how to approach a discussion with the other party 
to the conflict. 

• Help clients prepare for the discussion logistically and psychologically. 
• Help clients view the issue and problem from multiple perspectives. 
• Help clients formulate the words that will be used to convey the message. 
• Role play with clients to provide an opportunity to practice their approach or 

words. 
• Help clients define options for resolution of the conflict situation. 

WHAT OTHER ROLES DOES THE COACH PLAY? 

The coach's role is to support clients in the manner most helpful as defined by that 
client. The coach assists clients to clarify and achieve their conflict management goals, 
and develop practical skills to implement workable and sustainable conflict strategies. 
Clients are empowered to bring their best self to the conflict situation. 

HOW WILL CONFLICT COACHING BE EVALUATED? 

Evaluation of conflict coaching will be done by clients as they decide if the process 
assisted them to develop their own conflict competence; i.e., their attitude, behavior 
and/or philosophical approach to conflict. 

Frequently Asked Questions 
Conflict Coaching at the FEC 
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FEDERAL IENERGV REGULATORY COMMISSION 
WASHINGTON, DC 20426 

March 18, 2011 
OFFICE OF THE CHAIRMAN 

The Honorable Jacqueline A. Berrien 
Chairman 
U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, D.C. 20507 

Dear Chairman Berrien: 
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r:;, -
I am pleased to send you the enclosed copy of the Federal Energy Regulafilry ::o 

Commission's (FERC) Fiscal Year 2010 annual report prepared in accordance with 
Section 203 of the Notification and Federal Employee Antidiscrimination and Retaliation 
Act of2002 (No FEAR Act), P.L 107-174. 

This report specifically provides information in several areas: ( 1) information 
regarding the number of cases under the respective areas of law cited in the No FEAR 
Act where discrimination was alleged; (2) the status or disposition of those cases; (3) the 
amount of money required to be reimbursed by FERC to the Judgment Fund in 
connection with such cases; (3) the number of employees disciplined for discrimination, 
retaliation, harassment or any other infractions of any provision of law referred to under 
the Act; (4) final year-end data; (5) detailed description of agency policy relating to 
appropriate disciplinary actions:. (6) an analysis of trends and knowledge gained; (7) 
adjustments, if any, to the budget to comply with the requirements contained in the No 
FEAR Act; and (8) recommendations. 

An identical letter has been sent to each entity designated to receive this report as 
listed in Section 203 of the No FEAR Act, as well as to the Attorney General and 
Director, U.S. Office of Personnel Management. 

Enclosure 
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Office of the Executive Director 

EEO Advisor 
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I. EXECUTIVE SUMMARY 

Annual Report. Pursuant to Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 ("No FEAR Act"), Public Law 107-174, 
the Federal Energy Regulatory Commission (FERC) submits its Annual Report for fiscal 
year (FY) 2010. 

ln FY 2010, no complaints were filed in Federal District court alleging any form of 
discrimination and/or retaliation. There were three formal administrative Equal 
Employment Opportunity (EEO) complaints filed with FERC's EEO Advisor, under the 
provisions of 29 C.F.R. § 1614, as promulgated by the U.S. Equal Employment 
Opportunity Commission (EEOC). 

II. INTRODUCTION 

The No FEAR Act requires Federal agencies to submit a report annually to the 
Speaker of the House of Representatives, the President pro tempore of the Senate, the 
Committee on Homeland Security and Governmental Affairs of the Senate, the 
Committee on Oversight and Government Reform of the House of Representatives, each 
committee of Congress with jurisdiction relating to FERC, the Attorney General, and the 
U.S. EEOC indicated below. 

Pursuant to statutory requirements, this report is being provided to the following 
members of the I 12th United States Congress: 

The Honorable Joseph R. Biden 
President of the Senate 

The Honorable John Boehner 
Speaker of the U.S. Hom:e of Representatives 

The Honorable Daniel Houye 
President Pro Tempore of the U.S. Senate 

The Honorable Joseph I. Lieberman 
Chairman, Committee on Homeland Security and 
Governmental Affairs of the Senate 

The Honorable Susan M. Collins 
Ranking Member, Committee on Homeland Security and 
Governmental Affairs of the Senate 
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The Honorable Darrell Issa, Chairman 
House Committee on Oversight and Government Reform 

The Honorable Elijah Cummings, Ranking Member 
House Committee on Oversight and Government Reform 

The Honorable JeffBingaman, Chairman 
Senate Energy and Natural Resources Committee 

The Honorable Lisa Murik:owski, Ranking Member 
Senate Energy and Natural Resources Committee 

The Honorable Fred Upton, Chairman 
House Energy and Commerce Committee 

The Honorable Henry Waxman, Ranking Member 
House Energy and Commerce Committee 

Pursuant to statutory requirements, this report is being provided to the following 
members of the Executive Branch: 

The Honorable Jacquelim~ A. Berrien, Chairman 
U.S. Equal Employment Opportunity Commission 

The Honorable Eric H. Holder, Attorney General 
U.S. Department of Justice 

Additionally, the U.S. Office of Personnel Management's (OPM) final regulation on 
the No FEAR Act, "Reporting and Best Practices, " issued December 28, 2006, requires 
OPM to also receive a copy of this report. FERC's submission is in accordance with 
these reporting requirements. 

The Honorable John Berry, Director 
U.S. Office of Personnel l\lfanagement 
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III. BACKGROUND 

(a) Enactment oflaw. The No FEAR Act was signed into law by President 
George W. Bush on May 15, 2002, and became effective on October 1, 2003. 

(b) Reporting requirement. Section 203 of the No FEAR Act requires that each 
federal agency submit an Annual Report not later than 180 days after the end of each 
fiscal year. Agencies must report on the number of cases arising under each of the 
respective areas of law specified in the Act in which discrimination was alleged; the 
status or disposition of these cases; the amount of money required to be reimbursed by 
the agency under section 201 of the Act in connection with the cases; the number of 
employees disciplined for discrimination, retaliation, or harassment; the final year-end 
data posted under section 30l(c)(l)(B) for such fiscal year; the policies the agency 
implemented related to appropriate disciplinary actions against a Federal employee who 
discriminated against any individual, or committed a prohibited personnel practice; and 
an analysis of the data collected with respect to trends and causality; and any adjustment 
to the agency budget to comply with the requirement under section 201. 

IV. DATA 

(a) Federal Court Cases. Section 203(a)(l) of the No FEAR Act requires that 
agencies include in their Annual Report "the number of cases arising under each of the 
respective provisions of!aw cov1~red by paragraphs (1) and (2) of section 201 (a) in which 
discrimination on the part of sue.Ii. agency was alleged." 

In FY 2010, there were no complaints filed in Federal District court alleging 
discrimination and/or retaliation. 

(b) Reimbursement to the Judgment Fund. In FY 2010, FERC did not have any 
cases that required reimbursement in Federal District court. 

(c) Discipline. Section 203(a)(4) of the No FEAR Act requires that agencies 
include in the annual Report to Congress "the number of employees disciplined for 
discrimination, retaliation, harassment, or any other infraction of any provision of 
law referred to in paragraph (1)." During FY 2010, there were three cases where 
disciplinary action was taken against employees as a result of harassment; none as 
a result of discrimination or retaliation. 

(d) Final year-end data posted under Section 30l(c)(l)(B). The final year-end data 
posted pursuant to Section 30I(c) (1) (B) of the No FEAR Act is included in Appendix l. 
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The final year-end data indicates that during FY 2010, three formal complaints of 
discrimination were filed with the agency's EEO Advisor. A complainant may allege 

multiple bases of discrimination in a single complaint. There were six bases included in 
the three complaints filed in FY 2010. Each of these is covered by Title VII of the Civil 
Rights Act of 1964, as amended (42 U.S.C. 2000e, et seq.). None were filed under 
Section 508 of the Rehabilitation Act of 1973, as amended (29 U.S.C. 794a, et seq.); or 
under the Age Discrimination in Employment Act of 1967 (29 U.S.C. 621, et seq.). 

During FY 2010, there were no cases with a finding of discrimination or retaliation. 
There were no grievances filed that alleged discrimination on the bases of disability, sex, 
or reprisal. However, there wen~ two (2) grievances filed for non-selection that alleged 
discrimination based on age and national origin. The grievances were filed under Article 
19 of the Labor/Management Agreement (LMA) and have not been resolved. 

(e} Policy on discipline. Se,~tion 203(a) (6) of the No FEAR Act requires that 
agencies include in the Annual Report a detailed description of the policy implemented by 
the agency relating to disciplinary actions. This would include actions imposed against a 
Federal employee who discriminated against another employee in violation of the laws cited 
under section 20l(a)(l) or (2). Further, if this person committed another prohibited 
personnel practice that was revealed in the investigation, their discipline would also be 
based on the citation listed in this paragraph 201 (a)(!) or (2). 

FERC has three specific policies that reinforce its commitment to establish a 
workplace free from discriminat:ton, harassment, and retaliation. Each of the agency's 
respective policy statements on Equal Employment Opportunity, Anti-Harassment and 
Prevention of Sexual Harassment serve as mechanisms to address discrimination and 
prevent harassment in the workplace (See Appendix 2). Allegations of harassment and 
discrimination are processed pur.mant to these agency policies. Each policy statement 
independently emphasizes FERC's commitment to hold employees responsible for their 
conduct for engaging in "unlawful discriminatory practices" or allowing these practices 
to exist. The EEO policy ensure:; employees are not treated differently in regard to non
merit factors. The anti-harassment policy holds supervisors and other agency officials to 
a heightened level of accountability to report incidents of harassment; and if found guilty 
individuals may be subjected to disciplinary action up to and including dismissal. It also 
reiterates that employees who make complaints of harassment or provide information 
related to such complaints will be protected against retaliation. The prevention of sexual 
harassment policy holds employt::es responsible for all acts of "prohibited behavior" in 
regard to inappropriate "unwelcome activities" at the FERC. 

6 
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V. ANALYSIS OF TRENDS, CAUSAL ANALYSIS, AND PRACTICAL 
KNOWLEDGE GAINED THROUGH EXPERIENCE. 

Section 203(a) (7) of the No FEAR Act requires that agencies undertake "an 
examination of trends, causal analysis, and practical knowledge gained through 
experience, and any actions planned or taken to improve complaint or civil rights 
programs of the agency." 

(a) Trends. Based on the administrative claims filed in accordance with 29 C.F.R. § 
1614, there was only one noteworthy trend. 

Since annual reporting was required under the No FEAR Act, there have not been 
cases that resulted in findings of discrimination. As discussed below a number of reasons 
may explain this trend. First, FERC continues to emphasize the importance of adherence 
to EEO policies and laws through training sessions, and new employee orientation 
briefings. In addition, the agency is committed to ensuring that the Record of 
Investigation (ROI) that forms the basic record in each case is comprehensive and 
complete. The ROis are time-consuming to develop but, when finished, assists the 
reviewer of the record in determining whether or not discrimination occurred. As a result 
of having a well-developed record in the ROI and information obtained through 
discovery, FERC's management has concise and sufficient information to determine if 
discrimination has or has not occurred. A well written Final Agency Decision by FERC 
attorneys provides a clear picture of precedent setting cases which contribute to this 
trend. 

Supervisors have the responsibility of ensuring that any type of harassment be dealt 
with and resolved immediately. Practically speaking, reports of harassment raised 
through these policies are swiftly dealt with and thus do not result in an EEO complaint 
or gnevance. 

(b) Causal Analysis. See above with respect to trends indicated. 

(c) Practical Knowledge. FERC educated employees, managers and supervisors 
about the value of conflict resolution in the workplace during FY 2010 and will continue 
doing so throughout FY 2011. The Agency will continue to emphasize training for all 
employees regarding their rights and responsibilities with respect to workplace 
discrimination and harassment. FERC has placed its version of No FEAR training online 
and will ensure all managers and supervisors receive ADR training (per the EEOC's MD-
110) in order to increase the program's success in the future. 

The Commission will continui~ to enhance the ADR program and the informal EEO 
process to focus on resolution of complaints. The value of utilizing ADR early in 
resolving workplace issues is critical, especially when issues that arise appear based on 
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miscommunication rather than on discrimination. In addition, the EEO Advisor will 
continue to enhance training for EEO Counselors on how to obtain resolution in the 
informal EEO process. The goal is training EEO Counselors to look for opportunities to 
resolve EEO complaints without compromising their neutrality; they should not serve 
merely as conduits to the formal. complaint process. The EEO Advisor, as well as the 
Employee and Labor Relations Staff will continue to serve as an integral link between 
individual complainants and FERC management to resolve workplace conflict. 

VI. ADJUSTMENT TO BUDGET. 

Section 203(a) (8) of the No FEAR Act requires that agencies include in the annual 
Report to Congress information about "any adjustment (to the extent the adjustment can 
be ascertained in the budget of the agency) to comply with the requirements, under 
section 201." Budget adjustment was not necessary in FY 2010. 

VII. FERC RECOMMENDATIONS. 

Additional training on EEO laws, whistleblower protections, prohibited personnel 
practices; diversity, cultural awareness/sensitivity, conflict resolution techniques, and 
improved communications will farther enhance the EEO program at FERC. All 
employees have been informed of their rights and protections under EEO, retaliation, and 
whistleblower laws. FERC will train all managers and supervisors regarding the 
techniques of conflict resolution and to improve communication. 

This No FEAR Act Report was prepared by the EEO Advisor, Office of the Executive 
Director. 

vj~~~w~-.~~' ·:::::. 
s. I.+ \\ 

Date 
EEO Advisor 
Office of the Executive Director 
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.. . 

EEO Complaint Processing Data 

2006 2007 2008 2009 2010 

4 l 0 3 3 
4 1 0 3 3 
1 1 0 

') 
~ 

# of complaints based on color l 
# of complaints based on religion 
# of complaints based on national origin l l 
# of complaints based on sex 1 1 
# of complaints based on disability 2 1 2 
# of complaints based on age l l 
# of com laints based on re risal l l l 

~ . 
Appointment/Hire l l 
Assignment of Duties 
Awards 
Conversion to Full-time 
Disciplinary Action l 
Duty Hours l 
Evaluation/Appraisal 
Examination/Test 
Harassment l l 2 
Medical Examination 
Pay/Overtime 



Promotion/Non-selection 1 1 1 
Reassignment 1 
Reasonable Accommodation 1 1 1 
Reinstatement 
Retirement 
Termination 1 
Terms/Condition of Employment 
Time and Attendance 
Training 
Other 1 

"!~M>=~~ - I I I I I 

# of complaints pending during the fiscal year 3 1 3 3 
Average length of time to complete counseling 30 30 30 30 
Average length of time to complete investigation 180 180 180 180 
Average length of time to complete final agency action 60 60 60 60 
# of complaints for which no hearing was requested 0 1 
Average length of time to ·complete counseling 30 30 
Average length of time to complete investigation 180 180 
Average length of time to complete final agency action 60 60 
# of complaints for which a hearing was requested 0 1 

Average length of time to complete counseling 30 30 
Average length of time to complete investigation 180 180 
Average length of time to complete final agency action 0 0 
#of complaints dismissed pursuant to 29 CFR 1614.107 {d) 0 1 1 
Average length of time pending prior to dismissal 0 0 0 
# of complaints filed before the start of the fiscal year I 3 
# of individuals who filed those complaints in earlier years 1 1 
# of comolaints oendimi: at counseline 0 0 
# of complaints pending at investigation 3 0 I 



# of complaints pending at hearing 
# of complaints pending final agency action 
# of complaints pending appeal 
Total # of complaints pending 
Total # of complaints not completed investigation within required 
time 

Based on Race 
T'\ ___ .J --- ...,_. __ • 
Dct=scu Ull \._.,UlUl 

Based on Religion 
Based on National Origin 
Based on Sex 
Based on Disability 
Based on Age 
Based on Reprisal 
Based on a Non-EEO basis 

Appointment/Hire 
Assignment of Duties 
Awards 
Conversion to Full-time 
Disciplinary Action 
Duty Hours 
Evaluation/ Appraisal 
Examination/Test 
Harassment 
Medical Examination 

0 I 
0 0 
I I 
I 3 
0 0 



Pay/Overtime 
Promotion/Non-selection 
Reassignment 
Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Tem1s/Condition of employment 
Time and Attendance 
Training 
()th,,. .. 

I ....., .... n .• .i. 



APPENDIX2: 

FEDERAL ENERGY REGULATORY COMMISSION'S 
EEO POLICY STATEMENTS 



FEDERAL E'NERGV REGULATORY COMMISSION 
WASHINGTON, DC 20426 

OFFICE OF THE CHAIRMAN 

FERC'S POLICY STATEMENT ON EQUAL 
EMPLOYMENT OPPORTUNITY 

It is the policy of the Federal Government and the Federal Energy Regulatory 
Commission to prohibit discrimination in employment with regard to race, color, 
religion, sex, national origin, disability, age, or reprisal, and to promote a positive 
program to ensure equal employment opportunity for all persons. All employees 
will have the freedom to compete on a fair and level playing field with equal 
opportunity for competition. 

In support of this policy, the Federal Energy Regulatory Commission will 
continue to promote an atmosphere free from discrimination and harassment and 
seek to maintain a diverse work force at every level. 

As Chairman of the Federal Energy Regulatory Commission, I will pursue 
these goals. I expect the full cooperation and support of each office director, 
manager, supervisor and every employee. 



FEDERAL ENERGY REGULATORY COMMISSION 
WASHINGTON. DC 20426 

OFFICE OF THE CHAIRMAN 

FERC'S POLICY STATEMENT ON 
SEXUAL HARASSMENT 

As Chairman, I want to emphasize my commitment to a workplace free from 
sexual harassment. We must all subscribe to "FERC Values," including Integrity. As an 
institution, we maintain the highest level of professionalism and an environment of 
fairness, trust, respect, and honesty. Sexual harassment is a form of discrimination, 
which along with discrimination based on race, color, religion, national origin, disability, 
and sexual orientation, violates this core value. It is also prohibited by law, regulation, 
and presidential directive. U.S. Supreme Court decisions have reaffirmed that such 
behavior can not be tolerated by employers and will not be tolerated here at the 
Commission. 

It is the Commission's po!licy to protect all employees, both male and female, from 
any form of sexual harassment or intimidation, either physical or verbal. Violators of this 
policy will be subject to disciplinary action up to and including termination of 
employment. 

Sexual harassment includes unwelcome sexual advances, requests for sexual 
favors and other physical or V4:rbal conduct of a sexual nature. Examples of sexual 
harassment include, but are not limited to: 

1) a demand for sexual favor.; that is accompanied by a promise of favorable job 
treatment or threat concerning the individual's employment; 

2) pressure for sexual favors, including implying or threatening that an applicant's or 
employee's submission to sexual demands (or refusal) will have any effect on the person's 
employment, job assignment, wages, promotion, or any other conditions of employment 
or future job opportunities; 

3) unwelcome offensive conduct, such as continual sexual propositions, slurs, or 
innuendos directed at the employee, uninvited physical contact, or repeated vulgar or 
demeaning comments, written or oral, directed toward the employee or others of his/her 
gender. 



Employees who feel that they have been sexually harassed should take action by 
either reporting the incident to their first or second line supervisor or by contacting an 
EEO counselor. Any employee whose conduct constitutes sexual harassment or any 
supervisor or manager who knowingly permits such conduct to occur will be subject to 
disciplinary action up to and including dismissal from the Commission. For more 
information, contact Madeline H. Lewis, EEO Advisor, at 502-8120. 

2 



FEDERAL ENERGY REGULATORY COMMISSION 
WASHINGTON. DC 20426 

OFFICE OF THE CHAIRMAN 

Altel'native Dispute Resolution 
Policy Statement 

The Equal Employment Opportunity Commission (EEOC) requires all agencies to 
establish an Alternate Dispute Resolution (ADR) program for employees in accordance with 
29 CFR §1614.102(b) and EEOC Management Directive 715. The EEOC encourages agencies 
to use ADR as a valuable tool in resolving Equal Employment Opportunity (EEO) disputes at 
both the informal and formal stage of the EEO complaint process. 

ADR includes a variety of alternatives to traditional administrative or judicial 
proceedings, such as arbitration, conciliation, facilitation, mediation, and mini-trials. Mediation 
is the specific ADR technique that is familiar to most people, and it appears to work best to 
resolve EEO disputes by providing fast and cost effective results, while at the same time 
improving workplace communication and morale. Accordingly, the Commission is now 
utilizing mediation as an option to resolve employment disputes. 

Mediation is a voluntary process that gives the parties an opportunity to discuss issues 
raised in an informal or formal complaint, clear up misunderstandings, determine the real 
underlying interests or concerns, find areas of agreement, and ultimately incorporate those areas 
of agreement into resolutions. The mediator, an impartial entity, does not define the issues in 
controversy or impose a decision on the parties, but helps the disputing parties to discover what 
their real interests are and to agree upon a mutually acceptable resolution. 

Mediation can improve communication and foster cooperation. Honest, confidential, and 
face-to-face discussions about the ~:nderlying issues of disputes help lead to mutually satisfying 
resolutions that may enhance rather than destroy employee-employer relationships. Information 
disclosed during mediation will not be revealed to anyone. In a trusting environment, the 
mediator may help the parties resolve not only the specific dispute at hand, but also other issues 
that are important to them. 

The ADR program is here to assist employees and managers in working together to 
resolve issues which arise in the work place. For additional information, contact 
Madeline H. Lewis, EEO Advisor, at (202) 502-8120 or email madeline.lewis@ferc.gov. 

mailto:madeline.iewis@ferc.gov
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FERC'S POLICY STATEMENT ON ANTI-HARASSMENT 

The Federal Energy Rcigulatory Commission is solely responsible for 
implementing and enforcing tlle anti-harassment policy, and will not tolerate adverse 
treatment of employees who n:port harassment or provide information related to such 
complaints. Employees who make complaints of harassment or provide information 
related to such complaints will be protected against retaliation. 

In an effort to foster a working environment that enhances productivity and 
promotes the mutual respect and personal dignity of all employees of the Federal Energy 
Regulatory Commission, I am herein committed to a policy that ensures employees are 
not subjected to harassment of any kind in the work place. 

Prohibited harassment includes but is not limited to micro-inequities (subtle 
discrimination) and sexual harassment. Unwelcome verbal or physical conduct based on 
race, color, religion, sex (with or without sexual conduct), national origin, age, disability, 
sexual orientation, or retaliation constitutes harassment when the conduct is severe or 
pervasive enough to create a hostile work environment. All employees are encouraged 
to report harassment before it becomes severe or pervasive. However, managers and 
supervisors have an even grealer responsibility in ensuring that the work place is free of 
any type of discrimination. Th,ey should therefore set high standards for themselves and 
their employees, and immedialely report, and work to eliminate harassment before it 
becomes severe or pervasive. 

If you believe you are the subject of harassment in violation of this policy, you 
should discuss the occurrence with your supervisor. If you believe that you are being 
harassed by your immediate supervisor, you should notify your supervisor's manager; the 
EEO Advisor; or contact the Chief, Labor and Employee Relations, Human Resources 
Division. In addition, employc~ who observe or are made aware of possible harassment 
in the workplace have an obligation to immediately report the incident to their immediate 
supervisor, any member ofthe:ir office's management, or the individuals mentioned 
above. All of the alleged information will be maintained on a confidential basis. When a 
supervisor or manager is notified of alleged harassment, he or she must notify FERC's 
EEO Advisor immediately. 

A complaint alleging harassment, whether written or oral, should include the 
specific nature of the incident, date and place of the incident and names of all parties 
involved. Complaints of harassment will be promptly and carefully investigated by a 
third party outside of the ComIDission or depending upon the nature of the alleged 
incident, management may c011tduct an internal administrative inquiry into the matter. 

Any employee wishing to initiate an EEO complaint arising out of the alleged 
incident of harassment should •:ontact a FERC EEO Counselor, the EEO Advisor or an 



EEO Specialist wilhin 45 cale:ndar days of !he date of !he alleged incident. For 
information on !he complete complaint process, contact Madeline H. Lewis, EEO 
Advisor, at (202) 502-8120 or visit http://fercnet/newfercnet/ed/ef'O'complaint.asp. 

\ 

'~' 
'Ion Wellingh~}J \\ 

Chairman \ 
) 

http://fercnet/newfercnet/ed/eeo/complaint.asp
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 
STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 

(REPORTING PERIOD BEGINS OCTOBER 1ST AND ENDS SEPTEMBER JOTH 

AGENCY OR DEPARTMENT: Federal Energy Regulatory Commission REPORTING PERIOD: FY 2010 
PART I - PRE-COMPLAINT ACTIVITIES 

E. NON-ADR SETTLEMENTS llVITH MONETARY BENEFITS 
EEO COUNSELOR 0 G DIV1DU s 

TOTAL 
1. COMPENSATORY DAMAGES 

A TOTAL COMPLETED/ENDED COUNSELINGS 9 9 2. BACKPAY/FRONTPAY 
3. LUMP SUM PAYMENT 

1. COUNSELED 'MTHIN 30 DAYS 9 9 4. ATIORNEY FEES ANO COSTS 
5. 

2. COUNSELED 'MTHIN 31 TO 90 DAYS 0 0 6. s 
a. COUNSELED 'MTHIN WRITTEN EXTENSION 

0 
7. 

PERIOD NO LONGER THAN 60 DAYS 0 
b. COUNSELED WITHIN 90 DAYS WHERE F. 0 -A T TH 0 - 0 

INDM DUAL PARTICIPATED IN ADR 0 0 c 
c. COUNSEl.EDWITHIN 31-SIO DAYS THAT WERE UNTIMELY 0 TOTAL 

3. COUNSELED BEYOND 90 DAYS 0 1. HIRES 
4. COUNSELED DUE TO REMANDS a. RETROACTIVE 

b. NON-RETROACTIVE 
ADR INTAKE OFFICER 2. PROMOTIONS 

a. RETROACTIVE 
B. TOTAL COMPLETED/ENDED COUNSELINGS b. NON-RETROACTIVE 

3. EXPUNGEMENTS 
1. COUNSELED VVITHIN 30 DAYS 0 0 4. REASSIGNMENTS 

5. REMOVALS RESCINDED 
2. COUNSELED 'MTHIN 31 TO 90 DAYS 0 0 a. REINSTATEMENT 

• · COUNSELED 'MTHIN WRITTEN EXTENSION b. VOLUNTARY RESIGNATION 
PERIOD NO LONGER THAN 60 DA VS 0 0 6. ACCOMMODATIONS 

b. COUNSELED 'MTHIN 90 DAYS WHERE 7. TRAINING 
INDIVIDUAL PARTICIPATED IN ADR 0 0 8. APOLOGY 

c. COUNSELEOwm-tlN 3MIO DAVS THAT WERE UHTMEL 9. DISCIPLINARY ACTIONS 
3. COUNSELED BEYOND 90 DAYS a. RESCINDED 
4. COUNSELED DUE TO REMANDS b. MODIFIED 

10. PERFORMN<CE EVALUATION MOOIFIE 
COMBINED TOTAL 11. LEAVE RESTORED 

C. TOTAL COMPLETED/ENDED COUNSELINGS 9 9 
. AD s L s 

1. COUNSELED 'MTHIN 30 DAYS 9 9 
TOTAL 

2. COUNSELED VIJITHIN 31TO 90 DAYS 0 0 1. COMPENSATORY DAMAGES 
a. COUNSELED 'MTHIN WRITTEN EXTENSION 2. BACKPAY/FRONTPAY 

PERIOD NO LONGER THAN 60 DAYS 0 0 3. LUMP SUM PAYMENT 
b. COUNSELED 'MTHIN 90 DAYS WHERE 4. ATIORNEY FEES ANO COSTS 

INDIVIDUAL PARTICIPATED IN ADR 0 0 5. 
C. C<>l.t4SELEO WITHIN 3 1..90 OAYS THAT 'NERE UNTIMELY 0 6. 

3. COUNSELED BEYOND 90 DAYS 0 7. 
4. COUNSELED DUE TO REMANDS 

H. ADR SETTLEMENTS llVITH NON-MONETARY BENEFITS 

TOTAL 
D. PRE-COMPLAINT ACTIVITIES 1. HIRES 

1. ONHANOATTHEBEGINNINGOFTHE a. RETROACTIVE 
REPORTING PERIOD 0 0 b. NON-RETROACTIVE 

2. INITIATED DURING THE REPORTING PERIOD 9 9 2. PROMOTIONS 
3. COMPLETED/ENDED COUNSELINGS 9 9 a. RETROACTIVE 

• · SETTLEMENTS (MONETARY AND b. NON-RETROACTIVE 
NON-MONETARY) 6 6 3. EXPUNGEMENTS 

b WITHDRAWALS/NO COMPLAINT FILED 0 4. REASSIGNMENTS 
c. COUNSELINGS COMPLETED/ENDED IN 5. REMOVALS RESCINDED 

REPORTING PERIOD THAT RESUL TEO a. REINSTATEMENT 
IN COMPLAINT FILINGS IN REPORTING b. VOLUNTARY RESIGNATION 
PERIOD 3 3 ACCOMMODATIONS 

d. DECISION TO FILE COMPLAINT PENDING 7. TRAINING 
AT THE END OF THE REPORTING PERIOD 0 0 8. APOLOGY 

4. COUNSELING$ PENDING AT THE ENO OF THE 9. DISCIPLINARY ACTIONS 
REPORTING PERIOD 0 0 a. RESCINDED 

b. MODIFIED 
10. PERFORMANCE EVALUATION MOOIFlED 

11. LEAVE RESTORED 0 
12. 
13. 

I. R SETTLE 
COUNSELINGS INOIV1D 

TOTAL 0 0 
E£0C FCftM 412 (RE\1SEO SEPT ZJ1ot -· 

Printed on 2/24/2011 

OU 

0.00 
0.00 
0. 
0. 0 
0.00 
0. 0 
0.00 



ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
REPORTING PERIOD BEGINS OCTOBER 1ST ANO ENOS SEPTEMBER 30TH) 

3 B. COMPLAINTS FILED 

0 C. REMANDS (sum oflines C1+C2+C3) 

C.1. REMANDS (NOT INCLUDED IN A OR B) 

C.2. REMANDS (INCLUDED IN A OR B) 

Q C.3. NUMBER OF ADDITIONAL REMANDS IN THIS REPORTING 

PERIOD THAT ARE NOT CAPTURED IN C.1 OR C.2 ABOVE 

0 C.4. ADDITIONAL CLOSURES IN THIS REPORTING PERIOD NOT 

REFLECTED IN F OR H THAT RE SUL TEO FROM REMANDS 

4 0 . TOTAL COMPLAINTS (sum of lines A+B+C1) 

3 E. COMPLAINTS IN LINE 0 THAT WERE NOT CONSOLIDATED 

0 F. COMPLAINTS IN LINE E CLOSED DURING REPORT PERIOD 

-----G. COMPLAINTS IN LINE 0 THAT WERE CONSOLIDATED 

0 H. COMPLAINTS IN LINE G CLOSED DURING REPORT PERIOD 

ST TO S COU ESTIG 

4 I. COMPLAINTS ON HANO AT THE END OF THE CT CY C T CT Y C T CT ----- REPORTING PERIOD (line 0 • (F+H)) + [(C2 + C3) • C41 

.,_ __ 3 ____ J . INDIVIDUALS FILING COMPLAINTS 

__ _,0.._ __ K. NUMBER OF JOINT PROCESSING UNITS FROM 

CONSOLIDATION OF COMPLAINTS 

a. STAFF RECEIVING REQUIRED 
32 OR MORE HOURS 

b. STAFF RECEIVING 8 OR MORE 
HOURS, USUALLY GIVEN TO 

EXPERIENCED STAFF 

c. STAFF RECEIVING NO 
TRAINING AT All 

PERI CED ST F • 0 Al 

a. STAFF RECEIVING REQUIRED 
8 OR MORE HOURS 

b. STAFF RECEIVING 32 OR 
MORE HOURS, GENERALLY 
GIVEN TO NEW STAFF 

c. STAFF RECEIVING NO 

0 

0 

0 

0 

0 0 

0 

0 0 

TRAINING AT All 0 0 
C. REPORTING LINE 

la. 

2. 

PERSON: 

TITLE: 

EEO DIRECTOR'S NAME: Thomas Herlih 
DOES THE EEO DIRECTOR REPORT 

TO THE AGENCY HEAD? 

IF NO, WHO DOES THE EEO DIRECTOR REPORT TO? 

0 0 

0 

0 0 

0 0 

YES 

3. WHO IS RESPONSIBLE FOR THE DAY-TO-DAY OPERATION OF THE EEO 
PROGRAM IN YOUR DEPARTMENT/AGENCY/ORGANIZATION? 

PERSON: Madeline Lewis 

TITLE: EEO Advisor 

4 WHO DOES THAT PERSON REPORT TO? 

PERSON: Thomas Herlihy 

mLE: EEO Director 

0 

0 

0 

0 

EEOC FORM 482 (REVISED MARCH 2008) pogo 2 



ISSUES OF 

ALLEGED 

DISCRIMINATION 

L """""""'() 

Olm· 1o..s 

,............,, 

. PA\'ll«1l~OVF.UU.I! 

EEOC FORM '82 !REVISED MARCH 2010) 

0 
0 
0 
0 
0 
0 
0 

0 
0 
0 

0 

0 

0 
0 
0 

0 
0 
0 

0 
0 

RACE 

0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 

0 0 
0 0 
0 0 
0 0 
0 0 

0 0 
0 0 

0 
0 0 
0 
0 0 

0 0 
0 0 
0 0 

0 0 
0 0 
0 0 

0 
0 
0 

ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 

ion 

0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 

0 0 
0 0 
0 0 
0 0 
0 0 

0 0 
0 0 
0 0 
0 

0 
0 

0 0 
0 0 
0 0 

0 0 
0 0 
0 0 

0 0 
0 0 
0 0 

(IU!l'ORTING HIUOD •l!GINS OCTO•l!lt 1ST AND l!NDS Sl!PTl!M•l!lt 30TH) 

0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 

0 
0 
0 
0 

0 
0 

0 
0 
0 

0 
0 
0 

0 
0 
0 

PART IV • •ASl!S AND ISSUl!S ALLl!Gl!D IN COMPLAINTS l'ILl!D 

COLOR RELIGION R£PRJSAL . 

0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 

0 
0 
0 

0 

0 

0 
0 
0 

0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 

0 
0 
0 

0 

0 
0 

0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
1 
0 
0 
0 

0 
0 
0 

2 

BASES OF ALLEGE DISC ATION 

0 
0 
0 
0 
0 
0 

0 

0 

0 
0 

0 
0 
0 
0 
0 

0 
0 
0 

0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 

0 
0 
0 

0 
0 
0 
0 
0 

0 

0 

0 
0 
0 

0 
0 
0 

0 
0 
0 

NATIONAL ORIGIN 

on£• 

0 
0 
0 0 
0 0 
0 0 

0 

0 0 
0 0 
0 0 
0 0 
0 0 

0 0 
0 0 
0 
0 0 
0 0 
0 0 

0 0 
0 0 
0 0 

0 0 
0 0 
0 0 

0 
0 
0 

EOUAI. AGE Dl1SAR1l.JTV 

0 0 0 
0 0 0 
0 0 0 

0 0 
0 0 0 

0 0 0 
0 0 0 

0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(Rl!PORTING Pl!RIOD Bl!GINS OCTOBl!R 1ST AND l!NDS Sl!PTl!MBl!R 30TH) 

AGENCY OR DEPARTMENT: Federal Energy ReQulatorv Commission 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 
STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 

(REPORTING PERIOD BEGINS OCTOBER 1 ST AND ENDS SEPTEMBER 30TH) 

AGENCY OR DEPARTMENT: Federal Energy Regulatory Commission REPORTING PERIOD: FY 2010 

A. STATUTE 
0 1. 

(IF A SINGLE COMPLAINT HAS MULTIPLE STATUTES RECORD EACH ON THE APPROPRIATE LINE.) 

TITLE VII 
0 2. 

3. 
0 4. 
0 5. 

AGE DISRIMINATION IN EMPLOYMENT ACT (ADEA) 

REHABILITATION ACT 

EQUAL PAY ACT (EPA) 

GENETIC INFORMATION NONDISCRIMINATION ACT (GINA) 

B. TOTAL BY STATUTES 

0 THIS NUMBER MAY BE LARGER THAN THE TOTAL NUMBER OF COMPLAINTS CLOSED. 

TOTAL TOTAL 

NUMBER DAYS 

A. TOTAL NUMBER OF CLOSURES (1+2+3) 0 0 

1. WITHDRAWALS 0 0 

a. NON-ADR WITHDRAWALS 0 0 

b. ADR WITHDRAWALS 0 0 

2. SETTLEMENTS 0 0 

a. NON-ADR SETTLEMENTS 0 0 

b. ADR SETTLEMENTS 0 0 

3. FINAL AGENCY ACTIONS (B+C 0 0 

B. FINAL AGENCY DECISIONS WITHOUT AN ADMINISTRATIVE JUDGE DECISION (1+2+3) 0 0 

1. FINDING DISCRIMINATION 0 0 

2. FINDING NO DISCRIMINATION 0 0 

3. DISMISSAL OF COMPLAINTS 0 0 

C. FINAL AGENCY ORDERS WITH AN ADMINISTRATIVE JUDGE (AJ) DECISION (1+2) 0 0 

1. AJ DECISION FULLY IMPLEMENTED (a+b+c) 0 0 

(a) FINDING DISCRIMINATION 0 0 

(b) FINDING NO DISCRIMINATION 0 0 

(c) DISMISSAL OF COMPLAINTS 0 0 

2. AJ DECISION NOT FULLY IMPLEMENTED {a+b+c) 0 0 

a) FINDING DISCRIMINATION (i+ii+iii) 0 0 

i. AGENCY APPEALED FINDING BUT NOT REMEDY 0 0 

Ii. AGENCY APPEALED REMEDY BUT NOT FINDING 0 0 

iii. AGENCY APPEALED BOTH FINDING AND REMEDY 0 0 

(b) FINDING NO DISCRIMINATION 0 0 

(c) DISMISSAL OF COMPLAINTS 0 0 
EEOC FORM 462 (REVISED SEPT 2010) 

AVERACE 

DAYS 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0 .00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
page 4 



UAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 

(REPORTING PERIOD BEGINS OCTOBER 1ST AND ENDS SEPTEMBER 30TH) 

CLOSURES BY CATEGOR (Continued 

NUMBER DAYS 

D. FINAL AGENCY MERIT DECISIONS (FAD) ISSUED 1+2+3 4) 

. COMPLAINANT REQUESTED IMMEDIATE FAD 1 + 

S OF RECEIPT R U 

IPTOF FAOR ST 

G E ECTIO ID 

b. G Y DE D 0 30-DAY E ECTIO 

3. +3 ) 

. G THIN 60 DAYS OF RECEIPT OF AJ RETURNE C E FO AD I S 

. AG CY ISSU 0 AD RE THAN 60 DAYS l\FIER RECEIPT OF A.J RE"T\JRNED CASE F F D l CE 

F. TYPES OF BENEFITS 

1. HI S 

5. 

TIO 

APOL 

DISCIPLINARY ACTIONS 

a. RESCINDED 

1 . ATION MODIFIED 

11 . L VE RESTORED 

EEOC FORM 4112 (REVISED MAACH 20Dll) 

0 

0 
0 
0 

0 

0 

0 

0 

~lll:~Cl.C»UlltfS 

'MTH MON!TARY 191!.N!FTTS 

0 

0 

0 
0 
0 

0 

0 

DAYS 

.0 

.0 

0.00 

0.00 

.0 

.0 

.0 
.00 

.0 
0. 

0 

0 

0 



ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
REPORTING PERIOD BEGINS OCTOBER 1ST AND ENDS SEPTEMBER 30TH 

. TOTAL COMPLAINTS PENDING (SAME AS PART II Line I) PENDING 

(1+2+3+4) 4 240 
1. COMPLAINTS PENDING WRITTEN NOTIFICATION 

(Acknowled ement Letter) 0 0 0.00 

2. COMPLAINTS PENDING IN INVESTIGATION 180 180.00 

3. COMPLAINTS PENDING IN HEARINGS 0 0 0 .00 

4. COMPLAINTS PENDING A FINAL AGENCY ACTION 3 60 20.00 

A. INVESTIGATIONS COMPLETED DURING REPORTING PERIOD ( +3) 0 

1. INVESTIGATIONS COMPLETED BY AGENCY PERSONNEL (a+b+c) 0 0 
a. INVESTIGATIONS COMPLETED IN 180 DAYS OR LESS 0 0 
b. INVESTIGATIONS COMPLETED IN 181 -360 DAYS 0 0 

1. TIMELY COMPLETED INVESTIGATIONS 0 0 
2. UNTIMELY COMPLETED INVESTIGATIONS 0 0 

c. INVESTIGATIONS COMPLETED IN 361 OR MORE DAYS 0 0 

2. AGENCY INVESTIGATION COSTS $ 0.00 
3. INVESTIGATIONS COMPLETED BY CONTRACTORS (a+b+c) 0 0 

a. INVESTIGATIONS COMPLETED IN 180 DAYS OR LESS 0 0 
b. INVESTIGATIONS COMPLETED IN 181 - 360 DAYS 0 0 

1. TIMELY COMPLETED INVESTIGATIONS 0 0 
2. UNTIMELY COMPLETED INVESTIGATIONS 0 

c . INVESTIGATIONS COMPLETED IN 361 OR MORE DAYS 0 

4. CONTRACTOR INVESTIGATION COSTS $ 0.00 

EEOC FORM~ (REVISED MARCH 2009) 

0 

180 

0 

30 

0.00 

0.00 

0.00 
0.00 
0.00 

$ 0.00 

0.00 

0.00 
0 .00 
0.00 

.00 

$ 0 .00 



ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
CUl'ORTING P'l!RIOD •l!GINS OCTOal!R 19T AND ENDS Sl!P'Tl!llal!R 30THI 

AGENCY OR DEPARTMENT: Federal Energy Regulatory Commission REPORTING PERIOD: FY 2010 

A. INTENTIONALLY LEFT BLANK 

B. ADR ACTIONS IN COMPLETED/ENDED COUNSELINGS 

1. ADR OFFERED BY AGENCY 

2. REJECTED BY COUNSELEE 

3. INTENTIONALLY LEFT BLANK 

4. TOTAL ACCEPTED INTO ADR PROGRAM 

C. ADR RESOURCES USED IN COMPLETED/ENDED COUNSELINGS OTALS 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

0 

0 

IN HOUSE 

ANOTHERFEDERALAGENCY 

PRIVATE ORGANIZATIONS. (e.g., CONTRACTORS, 
BAR ASSOCIATIONS, INDIVIDUAL VOLUNTEERS 
OR COLLEGE/UNIVERSITY PERSONNEL) 

MULTIPLE RESOURCES USED (Please specify in a comment box) 

FEDERAL EXECUTIVE BOARD 

1. MEDIATION 

2. SETILEMENT CONFERENCES 

3. EARLY NEUTRAL EVALUATIONS 

4 FACTFINDING 

5. FACILITATION 

6 OMBUDSMAN 

7. PEER REVIEW 

8. MULTIPLE TECHNIQUES USED (Please specify in a comment box) 

9. 

10. 

11. 

E. STATUS OF ADR CASES IN COMPLETED/ENDED COUNSELINGS 

1. TOTAL CLOSED 

a. SETTLEMENTS WITH BENEFITS (Monetary and Non-monetary) 

b. NO FORMAL COMPLAINT FILED 

c. COMPLAINT FILED 

i. NO RESOLUTION 

ii. NO ADR ATTEMPT (aka Part X.E.1.d) 

DECISION TO FILE COMPLAINT PENDING AT THE END OF THE 
e. REPORTING PERIOD 

2. INTENTIONALLY LEFT BLANK 

6 6 

6 6 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 
COUNSELINGS INDIVIDUALS 

6 6 
6 6 

0 
0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

COUNSELINGS INDIVIDUALS 

6 6 

6 6 

0 0 

0 0.00 

0 0.00 

0 0.00 

0 0.00 

0 0 .00 

0 0 .00 

0 0.00 

DAYS AVERAGE DAYS 

92 15.33 

92 15.33 

0 0.00 



ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(REl'ORTINO l'EllOD HOINI OCT09D 1 IT AND ENDI llEPTDIUll 30TH) 

AGENCY OR DEPARTMENT: Federal Energy Regulatory Commission REPORTING PERIOD: FY 2010 

. INTENTIONALLY LEFT BLANK 

B. ADR ACTIONS IN COMPLAINT CLOSURES 

1 ADR OFFERED BY AGENCY 
2. REJECTED BY COMPLAINANT 

3. INTENTIONALLY LEFT BLANK 

4. TOTAL ACCEPTED INTO ADR PROGRAM 
C. ADR RESOURCES USED IN COMPLAINT CLOSURES OTALS 

1 
2. 
3. 

INHOUSE 
ANOTHERFEDERALAGENCY 
PRIVATE ORGANIZATIONS, (e.g., CONTRACTORS, 
BAR ASSOCIATIONS, INDIVIDUAL VOLUNTEERS 

OR COLLEGE/UNIVERSITY PERSONNEL) 

4. MULTIPLE RESOURCES USED (Please specify in a comment box) 

5. FEDERAL EXECUTIVE BOARD 
6. 0 
7. 0 

D. ADR TECHNIQUES USED IN COMPLAINT CLOSURES OTALS 
1. MEDIATION 

2. SETTLEMENT CONFERENCES 

3. EARLY NEUTRAL EVALUATIONS 
4. FACTFINDING 
5. FACILITATION 

6. OMBUDSMAN 
7. MINI-TRIALS 
6. PEER REVIEW 

9. MULTIPLE TECHNIQUES USED (Pteue apecily In 1 commont boX) 

10. 0 
11 . 0 
12. 0 

. STATUS OF CASES IN COMPLAINT CLOSURES 

1. TOTAL CLOSED 
a. SETTLEMENTS WITH BENEFITS_.,._, 

b. WITHDRAWAL FROM EEO PROCESS 

c. NO RESOLUTION 
d NOADRATTEMPT 

2. INTENTIONALLY LEFT BLANK 

F. BENEFITS RECEIVED 
1. MONETARY INSERTTOTALS 

a. COMPENSATORY DAMAGES 

b. BACKPAY/FRONTPAY 

c. LUMPSUM 
d. ATTORNEY FEES AND COSTS 

e. 0 
f. 

2. NON-MONETARY INSERT TOTALS 

a. HIRES 

I RETROACTIVE 

Ii NON-RETROACTIVE 

b. PROMOTIONS 

i. RETROACTIVE 

II. NON·RETROACTll/E 

c. EXPUNGEMENTS 

d REASSIGNMENTS 

e. REMOVALS RESCINDED 

I. REINSTATEMENT 

II. VOLUNTARY RESIGNATION 

r. ACCOMMODATIONS 

TRAINING 

h. APOLOGY 

I. DISCIPLINARY ACTIONS 

I. RESCINDED 

Ii. MODIFIED 

. PERFORMANCE EVALUATION MODIFIED 

k. LEAVE RESTORED 

m. 0 
HOC FORM Cl (REVl$ED MARCH 20DI) 

0 

0 

0 
0 
0 
0 
0 

0 
0 

0 
0 

-· 



ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 

(REPORTING PERIOD BEGINS OCTOBER 1ST AND ENDS SEPTEMBER 30TH) 

AGENCY OR DEPARTMENT: Federal Energy Regulatory Commission REPORTING PERIOD: FY 201 0 

PART XII - SUMMARY OF EEO ADR PROGRAM ACTIVITIES 

EEO ADR RESOURCES 

C. RESOURCES THAT MANAGE ADR PROGRAM (DOES NOT 

INCLUDE NEUTRALS AS REPORTED IN PARTS X. & XI.) 

1. IN-HOUSE FULL TIME (40 HOURS EEO ADR ONLY) 0 
2. IN-HOUSE PART TIME (32 HOURS EEO ADR ONLY) 0 
3. IN-HOUSE COLLATERAL DUTY (OTHERS/NON-CONTRACT) 

4. CONTRACT (ANOTHER FEDERAL AGENCY/PRIVATE ORGANIZATIONS) 0 

AMOUNT 
D. ADR FUNDING SPENT 010.55 

E. ADR CONTACT INFORMATION 

1. NAME OF ADR PROGRAM DIRECTOR I MANAGER 
Kadia Givner 

2. TITLE EEO Specialist 

3. TELEPHONE NUMBER 202-502-6429 
~~~~~~~~~~~-

4_ EMAIL kadia.givner@ferc.gov 

F. ADR PROGRAM INFORMATION 

YES NO 

x 
x 

N 

I certify that the EEO complaint data contained in this report, EEOC Form 462, Annual Federal Equal Employment Opportunity Statistical 
Report of Discrimination Complaints, for the reporting period October 1, through September 30, 2010 are accurate and complete. 

NAME AND TlTl.E OF CERTIFYING OFFICIAL: Thomas Herlihy. EEO Director 

SIGNATURE OF CERTIFYING OFFICIAL: (Enter PIN here to serve as your electronic signature) 6913 

DATE: 10/27/2010 TELEPHONE NUMBER: 202-502-8300 E-MAIL: Thomas.Herlihy@ferc.gov 

NAME AND TlTl.E OF PREPARER: Kadia R Givner, EEO Specialist 

DATE: 10/27/2010 TELEPHONE NUMBER: 202-502-6429 E-MAIL: kadia.givner@ferc.gov 

The FY 2010 report (with the PIN entered) is due on or before November 1, 2010. 

EEOC FORM 482 (REVISED MARCH 21110) 

x 

pogo 9 

mailto:kadia.givner@ferc.gov
mailto:kadia.givner@ferc.gov


Appendix A - Comments 

AGENCY: Federal Energy Regulatory Commission - YEAR: 20·10 

Part2 
FERC - JI.A - This number now reflects the formal complaint~; that were on hand at the end of the reporting period in the Agencys FY 2009 Part II Line r. 

Part 3 
FERC - 111.B.1 Coun/Agency - Counselor did not receive counseling because it was not feasible with their workload. 

Part 12 
FERC - Xll.C.4 Contract - Contractor was hired to mediate 6 employees within the agency. The mediator was onsite for approximately a week and a half. They 

were paid for each mediation session, as well as travel expenses. Once mediator, employee and management were able to come to an agreement the mediator 
moved on to the next employee who was scheduled to participa-:e in the mediation session. The cost to the agency was a total of approximately $10,000. 
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UNITED STATES OF AMERICA 

FEDERAL LABOR RELATIONS AUTHORITY 
1400 K STREET N. W. • WASHING TON, D.C. 20424 

(202) 218-7900 FAX: (202) 482-6778 

www.FLRA.gov 

March 29, 2011 

OFFICE OF THE CHAIRMAN 

The Honorable Jacqueline A. Berrien 

Chainnan, U.S. Equal Employment Opportunity Commission 

Headquarters, Equal Employment Opportunity Commission 

131 M Street, N.E. 

Washington, D.C. 20507 

Dear Ms. Berrien 

F'ECF.IV EO 
OFF tC 1

• JF i i .: CHAIR 

zm MAR 3 I A 11 : 3 8 

I am pleased to submit the Federal Labor Relations Authority's (FLRA's) Annual Report for Fiscal Year 

2010 as required by section 203 of the Notification Federal Employee Antidiscrimination and Retaliation 

Act of 2002 (No FEAR Act). Pursuant to the No FEAR Act, this report must be submitted annually 

within 180 days following the end of the fiscal year on which the report is based. 

If you should need further information, please contact FLRA Executive Director Sonna Stampone at 

(202) 218-7941. 

Sincerely, 

Enclosure 



• 

• 

• 

Annual Report Required by Section 203 of the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002 (No FEAR 
Act) 

Fiscal Year 2010 

Item 1. Number of cases in Federal Court pending or resolved arising under each of the 
respective provisions of the Federal Antidiscrimination and Whistleblower Protection 
Laws as defined in 5 CFR § 724. 102 separated by the provision(s) of law involved: 

Total cases: 0 

Total cases broken down by provision(s) of law involved: Not Applicable 

Item 2. In the aggregate, for cases covered by Item 1 and separated by provisions(s) of 
law involved--

(i): Status or disposition: Not Applicable 

(ii): Amount of money required to be reimbursed to the Judgment Fund: 

Not Applicable 

(iii): Amount of reimbursement to the Judgment Fund for attorney's fees where 
separately designated: 

Not Applicable 

Item 3. In connection with the cases covered by Item 1 and separated by the provision(s) 
of law involved, the total number of employees disciplined (i.e., reprimanded, suspended 
without pay, reduced in grade or pay, or removed) and the specific nature of the 
discipline taken: 

Total number of employees disciplined: Not Applicable 



• 

• 

• 

Item 4. The final year-end data about discrimination complaints posted in accordance 
with section 301 of the NoFEAR Act: 

See attachment 1 

Item 5. The number of employees disciplined for conduct inconsistent with Federal 
Antidiscrimination Laws and Whistleblower Protection Laws or for conduct that 
constitutes another prohibited personnel practice revealed in connection with agency 
investigations of these laws and the specific nature of the disciplinary actions taken: 

0 

Item 6. A detailed description of the agency's policy for taking disciplinary action 
against employees for conduct that is inconsistent with Federal Antidiscrimination Laws 
and Whistleblower Protection Laws or for conduct that constitutes another prohibited 
personnel practice revealed in connection with agency investigations of these laws: 

2 

The Federal Labor Relations Authority's (FLRA) established policy is to prohibit 
employment discrimination that is based on activity and personal characteristics 
protected under the various Federal antidiscrimination and whistleblower
protection laws. For example, FLRA Instruction 3700.1 b (Equal Employment 
Opportunity) sets forth the policy of FLRA to provide equal employment 
opportunity for all persons and to prohibit discrimination in employment because of 
race, color, religion, sex, national origin, age or disability. That Instruction further 
states that it is FLRA 's policy to prohibit discrimination based on marital status, 
sexual orientation or political affiliation. See Attachment 2(a) (relevant portions). 
This policy of prohibiting discrimination is also stated in the EEO Program Policy 
Statement that was issued during FY 2010 by the Chairman of the FLRA, 
distributed by e-mail to all employees, and posted throughout the agency workspace 
and on its intranet site. See Attachment 2(b). Additionally, the FLRA's No FEAR 
Act Notice, which is posted on both its intranet and internet sites, reaffirms that 
discrimination based on race, color, religion, sex, national origin, age, disability, 
marital status or political affiliation is prohibited. That Notice also specifies that 
retaliation against employees who engage in whistleblower activity is prohibited. 
The Notice further states that conduct inconsistent with Federal antidiscrimination 
and whistleblower laws may be subject to appropriate disciplinary action. See 
Attachment 2(c). FLRA's Anti-Harassment Policy, which was distributed to all 
employees by e-mail during FY 2010 and posted at FLRA's workplaces and on its 
intranet site, informs all employees that anyone who engages in workplace 
harassment based on protected personal characteristics may be subject to 
disciplinary action. See Attachment 2( d) . 



• 

• 

• 

As a general matter, it is FLRA 's established policy with respect to taking 
disciplinary and adverse action that an individual engaging in misconduct initially 
should be given notice of the problem, and informal measures such as counseling, 
training and close supervision should be employed in an effort to correct the 
misconduct. Where, however, informal efforts to resolve conduct problems are 
unsuccessful or the misconduct is sufficiently serious, it is FLRA's policy to impose 
discipline that is appropriate to the circumstances. This policy is set forth in FLRA 
Instruction 3752 (Employee Discipline and Adverse Actions), which addresses 
discipline and adverse actions in general and encompasses disciplinary action 
against employees for conduct that is inconsistent with Federal Antidiscrimination 
Laws and Whistleblower Protection Laws or constitutes another prohibited 
personnel practice. See Attachment 2(e). 

Item 7. An analysis of the information provided in Items I through 6 to include an 
examination of trends, causal analysis, practical knowledge gained through experience 
and any actions planned or taken to improve complaint or civil rights programs of the 
agency with the goal of eliminating discrimination and retaliation in the workplace: 

During Fiscal Year 2010, there were no court cases involving allegations that arose 
under Federal anti-discrimination or whistleblower laws. There have been no such 
court cases since one filed in FY 2005 and voluntarily withdrawn in FY 2006 . 

3 

As reflected in the No FEAR Act data posting, which is included as attachment 1, 
the number of EEO complaints filed is currently low relative to the spike in 
complaint activity that occurred during the period that began in late FY 2007 and 
ran through fiscal year 2008. A common thread in the complaints filed during that 
period was a claim of alleged discriminatory action(s) involving compensation, pay 
and/or grade level. In FY 2009, FLRA expanded the grade structure of some of the 
most heavily populated positions at the agency. This produced resolution of a 
number of pending EEO complaints and appears generally to have reduced the level 
of employee dissatisfaction and EEO complaint activity. Also, beginning in FY 2009 
and continuing during FY 2010, the FLRA has engaged in active efforts to improve 
employee morale. Among other things, the FLRA increased communications 
between leadership and employees, engaged in a practice of greater transparency 
and collaboration with respect to decisions and actions that affect employees, and 
undertook various other activities to communicate appreciation of and respect for 
employees. Evidence that these measures have succeeded in improving employee 
morale was demonstrated when in 2010, the FLRA was recognized as the most 
improved small agency for that year by the Partnership for Public Service and 
American University Institute for the Study of Public Policy Implementation, in 
conjunction with the Best Places to Work in the Federal Government rankings they 
publish based on data collected by the Office of Personnel Management. The 2010 
results were a dramatic improvement over the FLRA's standing in the Best Places 



• 

• 

• 

to Work rankings that were released in 2009, which was last among all the agencies 
for whom there were survey results. 

This improvement in morale is also reflected in the level of EEO complaint activity 
by employees. As noted earlier, EEO complaint activity spiked upward during a 
period stretching from late FY 2007 into early FY 2009 but has fallen since then. 

FLRA plans to continue its efforts to maintain and improve employee morale. 

4 

The FLRA provides notice to employees regarding rights relating to anti
discrimination and whistleblower laws. In addition to the No FEAR Act Notice 
currently posted on its intranet and internet sites, FLRA posts and disseminates a 
notice that informs all employees of the prohibition on employment discrimination 
based on race, color, religion, sex, national origin, age, disability, genetic 
information or retaliation and provides information on the procedure for instituting 
an EEO complaint. The FLRA issued an EEO program policy statement signed by 
the head of the Agency reaffirming the Agency's commitment to equal employment 
opportunity. During FY 2010, FLRA also revised its anti-harassment policy to 
expressly encompass genetic information among the bases on which harassment in 
the workplace is prohibited. The FLRA periodically provided NoFEAR Act 
training for new employees during the fiscal year. The FLRA contracted for 
training sessions for all employees on the subjects of Workplace Harassment and the 
Genetic Information Non-discrimination Act that were presented during early FY 
2010. 

The FLRA consistently processes all EEO complaints that arise within the time 
frames established by the Equal Employment Opportunity Commission. 

Item 8. Any adjustment needed or made to the budget of the agency to comply with its 
Judgment Fund reimbursement obligations: 

No adjustment was necessary or made. 

Item 9. The Agency's written plan developed in accordance with the No FEAR Act to 
train its employees: 

See attachment 3 . 
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Complaint Activity 

Number of Complaints Filed 

Number of Complainants 

Repeat Filers 

Complaints by Basis 

Note: Complaints can be 
filed alleging multiple 

Federal Labor Relations Authority 
No Fear Act Data 

Comparative Data 
Previous Fiscal Year Data 

2005 2006 2007 2008 

1 1 2 4 

1 1 2 4 

0 0 0 0 

Comparative Data 
Previous Fiscal Year Data 

bases. The sum of the bases 2005 2006 2007 2008 
may not equal total 
complaints filed. 
Race 0 0 0 3 
Color 0 0 0 0 
Religion 0 0 0 0 
Reprisal 1 1 1 0 
Sex 0 0 1 2 
National Origin 0 0 0 1 
Equal Pay Act N/A 0 0 3 
Age 0 0 2 1 
Disability 0 0 0 0 
Genetic information -- -- -- --
Non-EEO 0 0 0 0 
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2010 
2009 thru 

9-30 

2 1 

2 1 

0 0 

2010 
2009 thru 

9-30 

1 0 
1 0 
1 0 
1 1 
1 1 
1 0 
0 0 
1 0 
1 0 

-- 0 
1 1 



• 
Complaints by Issue 

Note: Complaints can 
be filed alleging 
multiple issues. The 
sum of the issues may 
not equal total 
como/aints filed. 
Appointment/Hire 
Assignment of Duties 
Awards 
Conversion to Full-time 
Disciplinary Action 

Demotion 
Reprimand 
Removal 
Suspension 
Other 

Duty Hours 
Evaluation Appraisal 
Examination/Test 

• Harassment 
Non-Sexual 
Sexual 

Medical Examination 
Pay (Including Overtime) 
Promotion/Non-Selection 
Reassianment 

Denied 
Directed 

Reasonable 
Aecom modation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of 
Employment 

Time and Attendance 
Training 
other 

• 

Federal Labor Relations Authority 
No Fear Act Data 

Comparative Data 
Previous Fiscal Year Data 

2005 2006 2007 2008 

0 0 0 0 
0 0 2 1 
0 0 1 0 
0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 1 0 
0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 2 3 
0 0 0 1 

0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 2 0 
0 1 0 0 
0 0 2 0 
1 0 0 0 
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2010 
2009 thru 

9-30 

0 G 
0 0 
0 0 
0 0 

0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 

0 0 
0 0 
0 0 
0 0 
1 0 

0 0 
0 0 
0 0 

0 0 
0 0 
0 0 

0 0 
0 0 
0 0 
1 1 



• 
Processing Time 

Complaints pending 
during fiscal year 

Average number of 
days in investigation 
staoe 
Average number of 
days in final action 
staoe 

Complaint pending 
during fiscal year where 
hearing was requested 

Average number of 
days in investigation 
staae 
,Average number of 
days in final action 

• staoe 
Complaint pending 
during fiscal year where 
hearing was not 
reouested 

Average number of 
days in investigation 
staoe 
Average number of 
days in final action 
staqe 

• 

Federal Labor Relations Authority 
No Fear Act Data 

Comparative Data 
Previous Fiscal Year Data 

2005 2006 2007 2008 

' 

169 176 0 200 

60 42 38 0 

161 176 0 245 

0 42 38 0 

177 0 0 110 

60 0 0 0 
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2010 
2009 thru 

9-30 

137 22 

55 0 

181,5 0 

0 0 

108 22 

55 0 



• 
Complaints Dismissed 

by Agency 

Total Complaints 
Dismissed by Agency 
Average days pending 
prior to dismissal 

Complaints Withdrawn by 
Complainants 

• 

• 

Federal Labor Relations Authority 
No Fear Act Data 

Comparative Data 
Previous Fiscal Year Data 

2005 2006 2007 2008 

1 0 0 

56 0 0 

Comparative Data 
Previous Fiscal Year Data 

2005 2006 2007 2008 

N/A N/A 0 
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2010 
2009 thru 

9-30 

0 2 1 

0 31.5 22 

2010 
2009 thru 

9-30 

0 0 0 



• 
Total Final Actions 
Finding 
Discrimination 

Total Number 
Findings 
Without Hearino 
With Hearino 

Findings of 
Discrimination 
Rendered bv Basis 
Note: Complaints 
can be filed 

• alleging multiple 
bases. The sum of 
the bases may not 
equal total 
complaints and 
findinos. 
Total Number 
Findings 
Race 
Color 
Relioion 
Reprisal 
Sex 
National Oriqin 
Equal Pav Act 
Aqe 
Disabilitv 
Genetic Information 

Non-EEO 

• 

Federal Labor Relations Authority 
No Fear Act Data 

Comparative Data 
Previous Fiscal Year Data 

2005 2006 2007 2008 

# % # O/o # O/o # O/o 

0 1 0 0 
0 0 0 0 0 0 0 0 
0 0 1 100 0 0 0 0 

Comparative Data 
Previous Fiscal Year Data 

2005 2006 2007 2008 

# O/o # O/o # O/o # O/o 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 1 100 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 1 100 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
-- -- -- -- -- -- -- --
0 0 0 0 0 0 0 0 

Page 5 of I 0 

2009 
2010 thru 9-

30 
# % # O/o 

0 0 
0 0 0 0 
0 0 0 0 

2009 
2010 thru 9-

30 

# O/o # O/o 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
-- -- 0 0 
0 0 0 0 



• 
Findings of 
Discrimination 
Rendered bv Basis 

Findings After 
Hearing 
Race 
Color 
Reliqion 
Reprisal 
Sex 
National Orioin 
Eaual Pav Act 
Age 
Disability 
Genetic Information 

• Non-EEO 

Findings of 
Discrimination 
Rendered bv Basis 

Findings Without 
Hearing 
Race 
Color 
Religion 
Reorisal 
Sex 
National Origin 
Equal Pav Act 
Aoe 
Disability 
Genetic Information 
Non-EEO 

• 

Federal Labor Relations Authority 
No Fear Act Data 

Comparative Data 
Previous Fiscal Year Data 

2005 2006 2007 2008 

# % # % # Ofo # O/o 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 1 100 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 1 100 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
-- -- -- -- -- -- -- --
0 0 0 0 0 0 0 0 

Comparative Data 
Previous Fiscal Year Data 

2005 2006 2007 2008 

# Ofo # % # Ofo # % 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

-- -- -- -- -- -- -- --
0 0 0 0 0 0 0 0 

Page 6 of I 0 

2010 
2009 thru 9-

30 
# Ofo # Ofo 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
-- -- 0 0 

0 0 0 0 

2010 
2009 thru 

9-30 
# Ofo # O/o 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
-- -- 0 0 

0 0 0 0 



• 
Findings of 
Discrimination 
Rendered by 
Issue 

# 
Total Number 
Findings 
Appointment/Hire 
Assignment of 
Duties 
Awards 
Conversion to 
Full-time 
Disciplinary 
Action 

Demotion 
Reprimand 
Suspension 
Removal 
Other 

Duty Hours • Evaluation 
Annraisal 
Examination/Test 
Harassment 

Non-Sexual 
Sexual 

Medical 
Examination 
Pay (Including 
Overtime) 
Promotion/Non-
Selection 
Reassignment 

Denied 
Directed 

Reasonable 
Aecom modation 
Reinstatement 
Retirement 
Termination 
Terms I Conditions 
of Emolovment 
Time and 

• Attendance 
Training 
Other 

Federal Labor Relations Authority 
No Fear Act Data 

Comparative Data 
Previous Fiscal Year Data 

2005 2006 2007 2008 

% # O/o # O/o # % 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 n 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 1 100 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

Page 7of10 

2009 
2010 thru 

9-30 
# O/o # O/o 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 



• 
Findings of 
Discrimination 
Rendered by 
Issue 

Findings After 
Hearing 
Appointment/Hire 
Assignment of 
Duties 
Awards 
Conversion to 
Full-time 
Disciplinary 
Action 

Demotion 
Reprimand 
Suspension 
Removal 
Other 

Duty Hours 
Evaluation • Aooraisal 
Examination/Test 
Harassment 

Non-Sexual 
Sexual 

Medical 
Examination 
Pay (Including 
Overtime) 
Promotion/Non-
Selection 
Reassignment 

Denied 
Directed 

Reasonable 
Accommodation 
Reinstatement 
Retirement 
Termination 
Terms / Conditions 
of Employment 
Time and 
Attendance 

• Training 
Other 

Federal Labor Relations Authority 
No Fear Act Data 

Comparative Data 
Previous Fiscal Year Data 

2005 2006 2007 2008 
# O/o # O/o # % # % 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 1 100 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
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2009 2010 thru 9-30 
# O/o # O/o 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 



• 
Findings of 
Discrimination 
Rendered by 
Issue 

Findings Without 
Hearing 

Appointment/Hire 

Assignment of 
Duties 
Awards 
Conversion to 
Full-time 
Disciplinary 
Action 

Demotion 
Reprimand 
Suspension 
Removal 
other 

Duty Hours 
Evaluation • A~~raisal 

Examination/Test 
Harassment 

Non-Sexual 
Sexual 

Medical 
Examination 
Pay (Including 
Overtime) 
Promotion/Non-
Selection 
Reassignment 

Denied 
Directed 

Reasonable 
Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/ Conditions 
of Emnlovment 
Time and 
Attendance 

• Training 
Other 

Federal Labor Relations Authority 
No Fear Act Data 

Comparative Data 
Previous Fiscal Year Data 

2005 2006 2007 2008 
# % # O/o # O/o # O/o 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
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2009 2010 thru 9-30 
# % # O/o 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
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• 

• 

Pending Complaints 
Filed in Previous Fiscal 
Yea rs by Status 

Total complaints from 
previous Fiscal Years 

Total Complainants 

Federal Labor Relations Authority 
No Fear Act Data 

Comparative Data 
Previous Fiscal Year Data 

2005 2006 2007 2008 

3 2 3 2 

2 1 1 2 

Number comolaints oendina 
Investigation 0 0 0 0 
Hearing 2 0 0 2 
Final Action 0 0 0 0 
Appeal with EEOC Office 
of Federal Operations 

0 2 3 0 

Complaint Comparative Data 
Investigations Previous Fiscal Year Data 

2005 2006 2007 2008 

Pending Complaints 
Where Investigations 
Exceeds Required Time 
Frames 0 0 0 0 

Page \ 0 of 10 

2010 
2009 thru 

9-30 

0 0 

0 0 

0 0 
0 0 
0 0 

0 0 

2010 
2009 thru 

9-30 

0 0 
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FEDERAL LABOR RELATIONS AUTHORJTY INSTR UC 

TJON 

OFFICE OF THE EXECUTIVE DIRECTOR 

WASHINGTON, D.C. 
I FLRA 3700.lB 

SUBJECT: EQUAL EMPLOYMENT OPPORTUNITY 

CHAPTER I: GENERAL PROVJSIONS 

A PURPOSE: This Instruction sets forth the policies and procedures of the Federal 
Labor Relations Authority (FLRA) to promote and achieve equal opportunity in 
employment and persormei practices withi11 the FLRA without regard to race, color, 
religion, sex, national origin, age, or physical or mental disability. In carrying out 
such purpose, all rights created by statute, regulation, collective bargaining agreement 
or case law for the exclusive representative of FLRA Gmployees will be followed. 

B. CANCELLATJON: This cancels FLRA lnstruction, FLRA 3700. lA, issued Aprill l, 
1986. 

C. SCOPE: This Instruction applies to all employees of the FLRA and those individuals 
who apply for employment with the FLRA. 

D. REFERENCES: 

a. Executive Order I 1478 of August 8, I 969, as amended; 

b. Public Law 88-352, Title Vll of the Civil Rights Act of I 964, as amended ( 42 
U.S.C § 2000(e)-16); 

c. Public Law 93-112, The Rehabilitation Act of 1973, as arnendecl (29 U.S.C. 
§§ 791 ancl 794(<1)); 

d. Public Law 93-259, The Equal Pay Act of 1963, as amended (29 U.S.C. 
§ 206(d)): 

• c . Public Law 93-259, Section 15 of the Age Discrimination in Employment Act 
of 1%7, as amended (29 USC. § 633(a)); 

r. The Equal Employment Opportunity Commisoio11 (EEOC) Fcdcrnl Sector 
Complaint Proccdurco (29 C I'. It Part I (>I~); and 



• 
DISTRIBUTION: All Offices OPJ. EEO 

g. The EEOC Management Directive, MD-I JO (November 9, 1999). 

E. POLICY: lt is the policy of the FLRA to provide equal employment opportunity 
(EEO) for all persons; to prohibit discnmination in employment because of race, color, 
religion, sex, national origin, age or disability; to promote the full realization of EEO 
through a continuing affimiative program; and to resolve complaints at the earliest 
possible stage. This policy is an integral part of every aspect of the FLRA' s personnel 
management program and is intended to help resolve, overcome and/or eliminate 
problems affecting employment of qualified applicants, the advancement and treatment 
of employees, and the delivery of program services to the public. While it is also the 
FLRA' s policy to prohibit discrimination in employment because of marital status, 
sexual orientation or political affiliation, redress for such alleged discrimination must 
be pursued through existing appeals procedures beyond the scope of this Instruction. 

F. RESPONSIBILITY: The responsibility for assuring that equal opportunity is realized 
within the FLRA rests with every employee. The following sets forth specific 
responsibilities for designated officials in discharging specific programmatic aspects of 
the FLRA' s EEO program. • 

• 

I. Chairman. The Chairman of the FLRA has the overall responsibility for the 
FLRA' s EEO program and shall: 

a. provide personal leadership in establishing, maintaining and carrying out 
a continuing affirmative program designed lo promote equal opportunity 
for all employees and all applicants for employment in ever)' aspect of 
the FLRA' s policies and practices; 

b. provide sufficient resources to carry out a positive, innovative and 
continuing EEO program; and 

c. annually review the EEO program to ensure that its direction, capability 
and results arc consistent with the stated equal employment opportunity 
goals of the FLRA. 

2. Director, EEO Affirmative Action Progrnm. 

The Director oJ'J-Junrnn Resources is clelegatccl the authority to maintain a 
continuing affinnativc action progn.1111 to pron1otc equal en1ploy1nc11! 
opportunity. FLHA's EEO Affirmative Actwn Program Director shall report 
direclly to the Chnirn1an and develop and in1ple111cnt affirrnativc plans thc1t: 
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1. cornmurncate the Agency's EEO policy and progra111 to all sources of JOb 
candidates; 

I 

2. work with Agency 111anagers to develop solutions to problems of 
recruitment, training, employee utilization, and career advancement with 
other individuals within the FLRA; 

3. train managers and supervisors to ensure their understanding and 
implementation of the EEO affirmative program; 

4. collect and maintain accurate employment information on the race, 
national origin, sex and handicap(s) of its employees to use in studies 
and analyses which contribute affirmatively to achieving the Agency's 
EEO objectives; and 

5. periodically evaluate the sufficiency and responsiveness of the Agency 
Affinnative Action Program and report findings and recommendations to 
the Chairman . 

Director, Equal Employment Opportunity Complaints (EEO). 

The EEO Director is delegated the authority for managing the FLRA' s equal 
employment opportunity complaints programs. The EEO Director shall report 
directly to the Chairman concerning EEO matters, and shall: 

a. develop and implement operating guidelines and instructions for the 
FLRA 's EEO complaints programs; 

b. make written materials available to all employees and applicants in 
every FLRA location concerning all established EEO complaints 
programs and the administrative and judicial procedures available lo 
them, and post the names and business telephone numbers of all EEO 
counselors al every FLRA location; 

c. develop EEO complaints reports, as required; 

d. nu111agc the El~O counseling process, and incorporate alternc1tive dispule 
resolution (ADR) procedures wherever deemed appropriate. lo attempt 
lo resolve n1allers a\ the. carllesi. possible stage and lo provide a v-i1orkablc 
process of invcstig8tions, dispute resolutions, hcaring.s. at\ necessary_, 
and final decisions; 

c. participate with the EEO Af'Jlrmativc Aclio11 D1rcclm ancl other poblic 
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• 

4. 

and pnvate sector employees, groups, and organizations in cooperative 
action to improve employment opportunities for all groups; 

f. evaluate periodically the sufficiency and responsiveness of the EEO 
complaints program and report findings with recommendat10ns to the 
Chairman; 

g. evaluate the effectiveness of the FLRA' s non-EEO programs and 
procedures, including general personnel management, the Selective 
Placement Program, the Upward Mobility Program, etc., for factors 
which may impede EEO progress, and propose appropriate corrective 
measures; 

h. participate with the EEO Affirmative Action Director in developing 
solutions to problems of recruitment, training, employee utilization, and 
career advancement with other individuals within the FLRA, including 
the communication of FLRA' s EEO complaints policy to all sources of 
job candidates and solicitation of recruitment assistance from those 
sources on a continuing basis, and the evaluation and training of 
managers and supervisors to ensure their understanding and 
implementation of the EEO complaints policy and program; 

J. 

J. 

ensure that the FLRA makes reasonable accommodation to the religious 
needs of all employees and applicants when such accommodations can 
be made without undue hardship on the FLRA' s business; 

when autl10rized by the Chainnan, make the final decision on complaints 
of discrimination, and order such corrective measures as considered 
necessary; and 

Jc when not authorized to make the final decision for the Chairman 
concerning issues on complaints of discrimination, review the record of 
a complaint before the final decision is made, and make such 
reco1111nendations to the Chairn1an, as appropriate. 

Egual Employment Opportunity Counselors. EEO counselors are selected by 
the EEO Director. They make 111formal inquiries and seek solutions lo informal 
complarnts. EEO duties m1cl responsibilities arc collateral du lies which arc 
performed in addition lo a counselor's regular duties EEO counselor,; shall 
receive u 111ini1nun1of32 hour::; of appropriate training prior to assu111ing their 
counseling responsibilities, and shall receive (l 1ninin1un1 or 8 hours or training 
UI1!llHllly. 

5. .llil~IBI E111ployn1cnt ()pportuni!y lnvcs\i.ga!ors. 1~]~() invc::;tigators, including 
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contracl investigators where appropnatt, are selected by the EEO Director and 
are responsible for timely investigating formal complaints of discrimination 
submitted by employees or applicants of the FLRA. EEO investigators shall 
receive i1 minunum of 32 hours of appropriate trairnng prior to performing EEO 
complain! investigations, and shall receive a minimum of 8 hours of tr a ming 
annually. 

6. Managers and Supervisors. All managers and supervisors are responsible for 
promoting and implementing the FLRA' s EEO program in their organizational 
units. They shall: 

a. keep infonned of all EEO program policies and procedures; 

b. comply with FLRA EEO policy as set forth in this Instruction; 

c. ensure that employees working as collateral-duty EEO Counselors are 
provided an adequate amount of time to carry out their counseling 
responsibilities in a timely manner; 

d. provide all employees and applicants equal opportunity within the merit 
system in employment, development, career advancement, and treatment 
in their areas of responsibility; 

e. consult with the FLRA Director of Human Resources and/or the EEO 
Director on personnel management decisions with EEO implications; 

f. provide an atmosphere free from discrimination; 

g. make reasonable accommodation to the religious needs and to the 
!mown physical or mental limitations of employees and applicants; and 

h. cooperate with EEO Counselors and/or EEO Investigators in carrying 
out their EEO responsibilities. 

7. Employees. Employees shall: 

a. keep informed of all EEO program policies and procedures which affect 
their per fornrnncc on the job; 

b. cooperate \.vith supervisors and n1anager.s in carrying ou! their 
responsibi Ii ties in the EEO Program; 

c. comply wilh FLRA EEO policy'" sci f(irth in this Instruction; 

-5-
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d. 

e. 

provide equal treatmenl of all ind1v1duals with whom they are in 
contacl while in the performance of their official duties; and 

cooperate with EEO Counselors and/or EEO Investigators 111 carrying 
out their EEO responsibilities. 

CHAPTER IJ: DlSCRfMINATION COMPLAINT PROCEDURES 

A. General Provisions for Processing Complaints. 

2 

l. Coverage. This chapter covers individual and class complaints of employment 
discrimination and retaliation, prohibited by Title VII, as amended, made by 
employees, fonmer employees, and applicants who believe they have been 
discriminated against because of race, color, religion, sex, national origin, age, 
disability, and/or complaints of reprisal, as described below: 

a . Race, Color, Religion, and National Origin. Allegations of 
discrimination tiled by members of minority or majority groups and 
allegations of failure to accommodate religious needs. 

b. Sex. Allegations of sex discrimination, including sexual harassment and 
sex-based wage claims, filed by either women or men. 

c. Age. Allegations of age discrimination filed by persons who were at 
least 40 years of age when the action complained of took place. (See 
29 C.FR. § 1614.201). 

d. Disability. Allegations of discrimination based on physical or mental 
impairment, including alleged failures to make reasonable 
accommodations. (See 29 C.F.R. § l6l4.20J). 

e. Reprisals, Coercion or !ntim1dation. Allegations of reprisal, coercion, 
or intimidation made in connection with: (a) opposing employment 
discrimination; (b) seeking EEO counseling; (c) having filed a complaint 
or discrimination on grounds of race, color, religion, sex, national 
origin, physical or mental disability, or age; or (cl) having participated in 
the complaint process. (Sec Paragraph J below). 

Effoct or Regulations. This lnslruction is mtencled lo supplement the 
procedures found in 29 C. F. R l'arl 161 ~ and in EEOC MD- I I IJ. Employees 
are advised Lo consult tltesc resources as \Veil as thls lnslruclion. In the event 
!here is" conflict between the provisions ur this Instruction HJJCl the applicable 
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WASHINGTON. D.C. 20424-0001 

EEO PROGRAM POLICY STATEMENT 
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OFFICC OF niE CHAIRMAN 

The purpose of this statement is to reaffirm the commitment of the Federal Labor Relations 
Authority (FLRA) that equal employment opportunity will be available to all employees and 
applicants without regard to race, color, religion, sex, national origin, age, disability, genetic 
information, marital status, sexual orientation or political affiliation. The FLRA's commitment to 
equal employment opportunity extends to all employment programs, practices and decisions 
including, but not limited to, those affecting: recruitment and hiring, promotion, transfers and 
reassignment, training and career development, employment benefits, discipline and separation. 

In keeping with its commitment to equal employment opportunity, it is the policy of the FLRA 
to prohibit discrimination in employment that is based on race, color, religion, sex, national origin, 
age, disability, genetic information, marital status, sexual orientation or political affiliation. Further, it 
is the policy of the FLRA that in employment matters all employees and applicants will have the 
opportunity to compete on a fair and equal basis without regard to race, color, religion. sex, national 
origin, age, disability, genetic information, marital status. sexual orientation, or political affiliation. 

• 
Be assured that managers at all levels of the FLRA share both this commitment to upholding 

equal employment opportunity within the agency and the responsibility for enforcing equal 
employment opportunity program requirements. 

In the interest of preventing employment discrimination, workplace harassment will not be 
tolerated. Allegations of such harassment will be promptly investigated, and where substantiated, 
appropriate action will be taken. 

All employees and applicants are free to exercise their rights under the statutes that provide 
for equal employment opportunity and prohibit employment discrimination in Federal employment. 
Reprisal against anyone for having engaged in activity protected by those statutes will not be 
tolerated. 

Complaints of discrimination based on race, color, religion, sex, national ongm, age, 
disability, genetic inforrnation, or reprisal for protected activity will be processed in accordance with 
FLRA's discrimination complaints procedures. Information regarding the FLRA's equal employment 
opportunity (EEO) discrimination complaints procedures is set forth in FLRA Instruction 3700.1 B, 
which is posted on the FLRA's intranet site. Information regarding this process may also be 
obtained by contacting the FLRA's Director of EEO Complaints, Bridget Sisson (202-218-7919). 

Complaints of discrimination based on marital status, sexual orientation, or political affiliation 
should be pursued through the complaint process administered by the U.S. Office of Special 
Counsel (OSC). Information regarding this process can be found on OSC's website at 

• www.osc.gov 

July 29, 2010 
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NO FEAR ACT NOTil'E 
On May 15, 2002, Congres!) enacted the "Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002," which 1s 

now known as the No FEAR Act. One purpose of the Act. is to "require that Federal agencies be accountable for violations of 

antidiscrimination and whistleblower laws." Public law 107-174, Summary. In support of this purpose, Congress found that "agencies 

cannot be run effectively if those agencies practice or tolerate discrimination." Public Law 107-174, Title I, General Provisions, section 

101(1). 

The Act also requires this agency to provide this notice to Federal employees, former Federal employees and applicants for Federal 

employment to inform you of the rights and protections available to you under Federal antidiscrimination and whistleblower protection 

laws. 

Antidiseri111ination Laws 
A Federal agency cannot di$criminate against an employee or applicant with respect to the terms, conditions or privileges of 

employment on the basis at race, color, religion, sex, national origin, age, disability, marital status or political affiliation. Discrimination 

on these bases is prohibite(} by one or more of the following statutes: 5 U.S.C. 2302(b)(l), 29 U.S.C. 206(d), 29 U.S.C. 631, 29 u.s.c. 

633a, 29 U.S.C. 791 and 4~ U.S.C. 2000e-16. 

If you believe that you have been the victim of unlawful discrimination on the basis of race, color, religion, sex, national origin or 

disability, you must contact an Equal Employment Opportunity (EEO) counselor within 45 calendar days of the alleged discriminatory 

action, or, in the case of a Personnel action, within 45 calendar days of the effective date of the action, before you can file a formal 

complaint of discrimination with your agency. See, e.g., 29 CFR 1614. If you believe that you have been the victim of unlawful 

•

discrimination on the basis of age, you must either_ co.ntact an EEO counselor as noted a.bove or. give notice of intent to sue to the Equal 

Employment Opportunity Commission (EEOC) within 180 calendar days of the alleged discriminatory action. If you are alleging 

discrimination based on marital status or political affiliation, you may file a written comp(afnt with the U.S. Office of Special Counsel 

(OSC) (see contact information below). In the alternative ,(or in some cases, in addition), you may pursue a discrimination complaint by 

filing a grievance through your agency's administrative or negotiated grievance procedures, if such procedures apply and are available. 

Whistleblower Protection Laws 
A Federal employee with authority to take, direct others to take, recommend or approve any personnel action must not use that 

authority to take or fail to take, or threaten to take or fail to take, a personnel action against an employee or applicant because of 

disclosure of information by that individual that is reasonably believed to evidence violations of law, rule or regulation; gross 

mismanagement; gross wa!;te of funds; an abuse of authority; or a substantial and specific danger to public health or safety, unless 

disclosure of such information is specifically prohibited by law and such information is specifically required by Executive Order to be 

kept secret in the interest ()f national defense or the conduct of foreign affairs. 

Retaliation against an employee or applicant for making a protected disclosure is prohibited by 5 U.5.C. 2JD2(b)(B). If you believe that 

you have been the victim of whistleblower retaliation, you may file a written complaint (Form OSC-11) with the U.S. Office of Special 

Counsel at 1730 M Street ~W., Suite 218, Washington, D.C. 20036-4505 or online through the OSC Website htt~://www.osc.~iov. 

Retaliation f\H' Eng<tging in Pn,LE·c·tt·d Acti\ it' 
A Federal agency cannot retaliate against an employee or applicant because that individual exercises his or her rights under any of the 

Federal antidiscrfmination ()r whistleblower protection laws listed above. If you believe that you are the victim of retaliation for 

engaging ln protected activity, you must follow, as appropriate, the procedures described in the Antidiscrimination Laws and 

Whistleblower Protection Lc,ws sections or, if applicable, the adrn1nistrative or negotiated grievance procedures in order to pursue any 

legal remedy. 

Disl'iplina1~· Actions 

•
Under the existing laws, each agency retains the right, where appropriate, to discipline a Federal employee for conduct that is 

inconsistent with Federal Antidiscrimination and Whistleblower Protection Laws up to and including rernoval. If OSC has initiated an 

investigation under 5 U.S.C:. 1214, however, according to 5 V.S.C. 1214(f), agencies must seek approval from the Special Counsel to 

discipline employees for, arriong other activities, engaging In prohibited retaliation. Nothing in the No FEAR Act alters existing laws or 

permits an agency to take Unfounded disclphnary action against a Federal employee or to violate the procedural rights of a Federal 

employee who has been accused of discrimination. 

http://www.flra.gov/nofear_nollce
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• 
Additiunal Inforn1ation 
For further information regarding the No FEAR Act regulations, refer to 5 CFR part 724, as well as the appropriate offices within your 

agency (e.g., EEO/civil rights office, human resources office or legal office). Additional information regarding Federal antidiscrirnination, 

• 

whistleblower protection and retaliation laws can be found at the EEOC website ~1ttp://wwv .. ec~oc.gci' and the OSC Website at 

http,osc.gov. 

Existing ki.shts \lnchaugt•d 
Pursuant to section 205 of the No FEAR Act, neither the Act not this notice creates, expands or reduces any rights otherwise available 

to any employee, former employee or applicant under the laws of the United States, including the provisions of law specified in 5 U.S.C. 

2302(d) . 

• 
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The Equal Employment Opportunity (EEO) laws that apply to Federal sector employment, i.e., 
Title VII of the Civil Rights Act, the Age Discrimination in Employment Act, the Equal Pay Act, 
the Rehabilitation Act, and the Genetic Information Nondiscrimination Act, prohibit employment 
discrimination based on race, color, sex, religion, national origin, age, disability, and genetic 
information. These EEO laws also prohibit retaliation for EEO activity. Additionally, the 
prohibited personnel practices provisions contained in 5 U.S.C § 2302 prohibit employment 
discrimination based on marital status and political affiliation and c;:onduct that does not 
adversely affect the performance of an employee or the performance of others. Executive 
Order 13087 prohibits discrimination based on sexual orientation. 

In furtherance of the objective of preventing employment discrimination, it is the policy of the 
FLRA to maintain a work environment free from harassing conduct Consistent with this policy, 
the FLRA will not tolerate harassing conduct by anyone in the workplace. In addition, 
harassment of anyone on a basis that is protected from discrimination by EEO Jaws may violate 
law and may subject the Agency and/or the individual harasser to liability for any such unlawful 
conduct. Harassment can be sexual or non-sexual in nature. Harassment is defined as any 
unwelcome verbal or physical conduct based on any characteristic protected by law when: 

The conduct can reasonably be considered to adversely affect the work environment, or 

An employment decision affecting the employee is based on the employee's acceptance or 
rejection of such conduct. 

Forms of harassment include, but are not limited to: 

1. Verbal: derogatory, provocative, insulting, threatening or suggestive statements, 
innuendoes, epithets, slurs, jokes, or sounds; 

2. Visual/Non-verbal: derogatory posters, cartoons, or drawings; suggestive objects or 
pictures; graphic commentaries; leering; or obscene gestures; 

3. Physical: unwanted physical contact including touching; interference with an individual's 
normal work movement; or assault; and 

4. Other: engaging in or threatening reprisal as a result of a negative response to 
harassment. 

Additionally, sexual harassment includes unwelcome sexual advances, requests for sexual 
favors, or any other visual, verbal, or physical conduct of a sexual nature when: 

1. Submission to the conduct is made either implicitly or explicitly a condition of the 
individual's employment; 

2. Submission to or rejection of 1he conduct is used as the basis for an employment 
decision affecting the harassed employee; or 

3. The harassment has the purpose or effect of unreasonably interfering with the 
employee's work performance or creating an environment that is intimidating, hostile or 
offensive to the employee. 
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Not all harassment amounts to a violation of the EEO laws. Generally, harassment must be 
severe or pervasive to constitute a violation of law. However, in the interest of stopping 
harassment before it becomes a violation of the EEO laws. the FLRA prohibits not only unlawful 
harassment but all harassing conduct. Accordingly, derogatory, insensitive, abusive, or 
otherwise inappropriate behavior that is based on personal characteristics protected by anti
discriminalion laws will not be tolerated regardless of whether it is of a nature or degree that 
would violate law. 

Each employee must exercise his or her awn good judgment to avoid engaging in conduct that 
may be perceived by others as harassment. Any employee who believes that s/he is subjected 
to harassment should report it immediately to a supervisor or management official, an EEO 
counselor, a Human Resources representative, or the Inspector General. Failure to report such 
conduct in a timely manner and afford the Agency the opportunity to take corrective action may 
jeopardize any claim that the Agency is responsible for objectionable conduct. 

No employee in this Agency is exempt from this policy. Therefore, no one should allow an 
inappropriate situation to continue by not reporting it, regardless of who is creating that 
situation. 

In response to every claim reported, the Agency will conduct a prompt, thorough and impartial 
investigation and take appropriate corrective and preventative action(s) to include, if warranted, 
discipline against anyone engaging in harassment. The confidentiality of anyone who brings a 
claim of harassment or provides information regarding such claims will be protected to the 
extent possible. Employees who make harassment claims and/or participate in investigations 
regarding such claims will not be retaliated against in any way. 

The process outlined above is separate from, and in addition to, the EEO complaint and other 
proceedings available for addressing allegations of employment discrimination. In particular, 
using the process described in this policy to report a claim of harassment does not satisfy any 
requiremenl for filing an EEO complaint or delay time limits for initiating an EEO complaint. 
Anyone who wants to pursue an EEO complaint alleging workplace harassment based on race, 
color, sex, religion, national origin, age, disability, and genetic information that violates law must 
do so separately and file an EEO complaint in addition to reporting the alleged harassment 
under this policy. 

For your information, any person wishing to initiate an EEO complaint must contact an EEO 
counselor within 45 days from the date of the alleged discriminatory action, the effective date of 
a personnel action alleged to be discriminatory or the date the person knew, or reasonably 
should have known, of the alleged discriminatory action. 

July 29, 2010 
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CHAPTEE !. GENERAL 

Purpose. This Instruction sets fo11h the FLRA 's policy ancl processes for dealing with 
employee misconduct and/or poor performance, and for illl'loughing employees for 30 days o;· 

less because of lack of work or funcls. 

Ca11ccllatio11. This Instruction supersedes FLRA Instructions No. 3810.1, Employee 
Discipline, elated February 13, 1986, ancl No. 3830.1, Adverse ancl Pe1for111ance Based 
Actions, clatecl February 19, 1986. 

Scope. 

I. The formal disciplinary and adve1:se actions described in this Instruction provide the 
tools ancl procedures for 111anagers to apply in ad111inistering employee discipline. 
E111ployees who are covered by Chapters !I and Ill of this Instruction generally fit into 
two categories: 

(a) Those who commit serious or repeated acts of misconduct that are · 
unacceptable in the work place and that would cause a loss of efficiency if 
allowed to continue; and 

(b) Those who fail to meet performance expectations. (Note: Procedures set 
forth in this Instruction are optional for perfonnance-based problems. 5 CFR 
432 procedures established specifically for performance-based actions are set 
forth in FLRA Instruction 3430.2A) 

2. Actions covered by this Instruction include: 

(a) Reprimands; 

(b) Suspensions; 

( c) Reductions in grade or pay; 

(d) Furloughs of30 clays or less; and 

( e) Removals. 

3. This lnstrnclion does not apply to: 

(a) Suspensions for National Security under 5 U.S.C:. 7532; 

3 



• (b) Recluctio11s-i11-Force under 5 U.S.C. JS02; 

(c) Reduction in grade back to the grade previously held of'<i new manager or 
supervisor who fails to success!Ully complete the one-year probationary 
period under S LJ.S.C. 3321(a)(2); 

(d) An action initiated by the Office of the Special Counsel under 5 LJ.S.C. 
1215 or actions against Administrative Law Judges under 5 LJ.S.C. 752 I; 
and 

(e) Re111oval during a probationary or trial period, or during a temporary or 
time-limited appointment. 

D. Applicabilit)>. This Instruction applies lo all FLRA employees in excepted and competitive 
General Schedule positions. It does not apply to e111ployees serving under a temporary or lime
limiteci appointment. With the exception of Chapter 4, Furloughs of30 Days or Less, it does 
not apply to those who are in a probationaiy or trial period. For employees in the bargaining 
uni~ if any part of this lnstruction is in conflict witl1 the collective bai·gaining agreemen~ the 
agreement applies . 

• E. Policy. The Agency's policy is that: 

• 

I. Supervisors will timely identify ai1d take appropriate action to notify employees of 
conduct and/or perfonnance problems in order to con-eel the problem using infom1al 
processes such as counseling, training, and closer supervision. 

If good faith efforts to resolve the problem informally fail, or if the problem is so severe 
that infom1al resolution is impractical, supervisors will apply discipline consistently and 
appropriate to the situation. 

3. FLRA will attempt other means of avoiding costs in times of temporary budget 
shrntfalls or mission lags so that furloughing employees is a last resort lo 
accommodate the temporary deficit. 

F. References. 

I. Title 5 United States Code (LJ.S.C.) Chapter 75, Adverse Actions; 

2. Title 5 Code orFedernl Regulations (CH{) Par! 752, Adverse Actions; 

J. FLRA Instruction No. 3 771, Administrative Grievance System; 
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FLRA/UAE Colll'.clivl'. Bargainill[' Agreement; 

5. FLRA Instruction No. 3430.2A, elated August 19, 1998, General Schedule 
Performance Management Plan; and 

G. FLRA lnstrnction 3431.2, dated October I, I 996, Performance Management for the 
Senior Executive Service. 

G. Definitions. 

I. Adverse action refers lo suspensions for more than 14 days, reductions in grade or· pay, 
furloughs for 30 days or less, and removals. 

2. Current continuous employment means a pe1·iocl of employment immediately 
preceding a suspension action in the same or similar position without a break in 
Federal civilian employment of a workday. 

3. Day means calendar day. 

4. Disciplinary action refers to reprimands and suspensions of 14 days or less . 

5. Employee, for purposes of Chapters 2 and 3, means: 

a. An individual in the competitive service who: 

(I) is not serving a probationary or trial period under an initial 
appointment; and 

(2) has completed one year or current continuous employment under other 
than a temporary appointment limited to one year or less. 

b. A preference eligible in the excepted service who has completed one year 
or current, continuous employment in the same or similar positions. 

c. An individual in the excepted service other than a preference eligible who: 

(I) is not serving a probationary or trial period under m1 initial 
appointment pending conversion lo the competitive servicl'.; or 

(2) has completed two years or currenl continuous service in the same or 
similar positions on other than a lemporar·y appointment limited to two 
years or less . 
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6. h1rlouuh means placing an employee in" temporary slatus withoul duties m pay 
because of lack olworL or funds or other non-disciplinary reason. 

7. Grade means a level ofclassification under a position cJassincation system. 

8. Indefinite suspension means the placing of an employee in a temporary status without 
duties ancl pay pending investigation, inqui1·y, or othor agency action. The indefinite 
suspension continues to an indeterminate period of time and ends with the occurrence 
of the pending conditions sel f01th in !he notice of action which may include the 
completion of any subsequent administrative action. 

9. Pay means the rate of basic pay that is fixed by law or administrative action for 
the position held by the employee. 

I 0. Preference eligible means veterans, spouses, widows, or mothers who meei the 
defmilion of"preference eligible" in 5 U.S.C. 2 l 08. Preference eligibles are entitled to 
have 5 or I 0 points added to their earned scores on a civil service examination, and are 
accorded a higher retention standing in reduction-in-force. Preference does not apply 
to in-service placement actions such as promotions. 

I l. Reprimand is a formal memorandum -- the least severe form of formal discipline for a 
first or relatively minor offense -- that remains in the employee's Official Personnel 
Folder (OPF) for an established period of at least one, but no more than three, years. 
Reprimands may be expunged before their expiration dates if the appropriate 
supervisor detennines they should be expunged or the employee leaves the FLRA, 
whichever comes first. 

12. Suspension means placing the employee, for disciplinary reasons, in a temporaiy 
status without duties and pay. 

CHAPTER II. DISCIPLINARY ACTIONS: 
REPRIMANDS AND SUSPENSIONS OF 14 DAYS OR LESS 

A. Standard for Action. FLRA may reprimand an employee or suspend an employee for 14 
days or less under this Chapter only for such cause as will promote the efficiency of the service. 

B. Procedures. 

I. SY.pcrvismy responsibilities be/ore wkin~ action. 

a . In cases of employee misconduct or poor pe1for111ance, supervisors should 
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b. 

c. 

d. 

e. 

consider the: facts su1rn1111cling the circumstances carcflilly ICl ensure that formal 
action is warranted. This can include having a discussion with thL• employee 
and the employee's representative, if any. 

The supervisor or designated FLRA representative should carefully document 
in writing tl1e facts surrounding the offense. This documentation may take the 
form of a written memorandum or other internal documem or may be 1·eflected 
in the written reprimand or notice of proposed action that sets forth the reasons 
for the propos1l. 

In choosing the appropriate penalty, the supervisor should consider how he/she 
has treated similar instances of m;sconduct and/or poor performance in order Lo 
apply discipline consistently. Supervisors also must consider the Douglas 
Factors that are set forth herein as Appendix A. 

If the supe1visor, after discussion with the Human Resources Division (!-!RD), 
detem1ines that fonna/ action is not required, management should document the 
occurrence and the reasons for the decision in a memorandum for record. The 
memorandum is not filed in the employee's OPF, but is retiined in a separate 

agency file in case the problem continues or recurs within a one year period . 
Copies of the memorandum should be provided to the employee or the 
employee representative, ifthe employee designates a representative. 

When the supe1visor, in close coordination with the HRD, decides that fonmal 
discipline is warranted, he or she prepares appropriate notice -- which, for a 
reprimand, is a notice of reprimand; and, for a suspension from duty without 
pay for up to fourteen days, is a notice of proposed action. 

2. Employee entitlement. 

a. An employee reprimruided under this Chapter is entitled to a w1·iuen reprimand 
that provides both specific information regarding the offense that is the basis for 
the reprimand and the length of time (one to three years) that the reprimand will 
remain in the employee's OPF. 

b. An employee suspended under this Chapter is entitled to: 

(I ) Notice of the proposed suspension. The written notice shall inform the 
employee of the nature of the offense in enough detail that the employee 
can respond to the charges. It informs the employee of the specific 
duration of the advance notice period, of the proposed suspension, an cl 
of his or her right lo review the material that is relied upon to support 
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(2) 

the reasons for the action given in !he notice. 

Represenlation. An employee whose suspension is proposed is entitled 
to be represented by an attorney or other representative. FLRA may 
disallow an employee's representative ifthe representative's activities 
would cause a confiicl of interesl or position, or if release from his or 
her official position would give rise to unreasonable costs or whose 
priorily work assignments preclude his or her release. 

(3) Employee answer The employee will be given a reasonable time to 
answer a proposal of suspension, but not less than 24 hours. The 
answer may be presented orally, in writing, or both ways, and may 
include aflidavils and other documenlary evidence in supprn1 of the 
answer. If an employee makes only an oral response, the FLRA 
representative to whom the employee responds summarizes the points 
made by the employee and provide a copy of the summary to the 
employee or the employee's representative, ifthe employee designates 
a representative. 

(4) FLRA decision. The employee will be given a timely written decision. 
ln arriving at its written decision, FLRA may consider only the charges 
specified in the notice of proposed suspension and will consider any 
response made by the employee or the employee's representative lo 
the designated FLRA representative. 1l1e FLRA decision will be to 
impose either the proposed penalty, a lesser penalty, or no penalty at 
all. FLRA will deliver the notice of decision to the employee or the 
employee's representative, if the employee designates a representative, 
at or before the time the action is to be effective. 

C. Introduction of Medical Evidence. 

I. lfthe employee wishes FLRA to consider any medical problem which 
contributed lo the conduct or performance problem, the employee will be given a 
1easonable time to provide medical documentation in accordance with the applicable 
provisions of S CFR Part 339. Whenever possible, the employee will provide the 
medical documentation within the time limils allowed for the resrxmse lo the proposed 
action. 

2. Aller its review ofmeclical evidence, FLRA is authorized by 5 CFR 339.301 - 304 lo 
offer an agency-sponsored medical examinalion. In this case, FU\A will name the 
physician and pay for the costs associated with the examination. If FLRA determines 
lhat an agency-sponsored cxa1ninatio11 is necessary to n1akc an inforn1ed decision 
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D. 

E. 

regarding the proposccl action, Fl,RA will notif)• the employee in writing of the reasons 
for requiring the examination ancl the consequences if the employee foil:; lo comply. 

Employee Right to File a Grievance. Employees may not grieve a proposed disciplinary 
action. Employees against whom formal disciplinary action, inciucling a reprimand, is affected 
may file a grievance. UAE bargaining unit members who arc disciplined under tl1is Chapter 
under circumstances that fall within the scope of the collective bargaining agreement may file a 
grievance using the procedures set forth in the FLRA/UAE Agreement only. Non-bargaining 
unit employees must use the FLRA Administrative Grievance Procedure that is set forth in 
FLRA Instruction No. 3771. 

Agency Records. 

1. FLRA will maintain copies of die written summary of the investigation of 111 isconduct, if 
any, or u1stances of poor perfonnance; the notice of proposed action; the summary of 
the employee's oral response and/or the employee's written response; the notice of 
decision; and any other material documenting the action in an Agency disciplinary action 
file maintained in the 1-IRD. 

2 . Reprimands will state the duration (from one to three years) in which the 
reprimand will remain a part of the Employee's Official Personnel Folder (OPF). 
Reprimands are temporary documents and, as such, are filed on the left side of the 
OPF. Reprimands must be removed from the OPP at the expiration date, at the time 
the employees leaves FLRA, if the supervisor decides before the scheduled expiration 
date that the record should be expunged, or if the reprimand is canceled due to an 
employee grievance or complaint. 

3. Suspensions are documented by Standard Forms (SFs) 50, which are permanent 
records filed on the right side of the employee's OPF. Suspension SFs 50 are 

removed from the OPF only if the action is canceled or the suspension is 
mitigated due to an employee grievance or complaint. 

CHAPTER If!. ADVERSE ACTIONS: REMOVAL, REDUCTION IN GRADE, PAY, AND 
SUSPENSION FOR MORE THAN l 4 DAYS 

A. Standard for Action. FLRA may remove an employee from Federal service, reduce an 
employee in grade and/or· pay, or suspend the employee for more than 14 days for· misconduct 
or poor performance under this Chapter only for such cause as will promote lhe efficiency of 
the service . 
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1. Supervisrny responsibilities before taking action. 

a. Jn cases of employee misconduct or poor performance, supervisors must gather 
and consider· the facts surrounding the circumstances carefully to ensure that 
formal action is warrallled. 

b. The supervisor or designated FLRA representative must carefully 
document in writing the facts surrounding the offense or the insumces of poor 
perfonnance. This documentation may take the form or a memorandum or 
other internal document, or a letter of proposed action that sets forth the 
reasons supporting the proposal. 

c. Jn choosing the appropriate penalty, the supervisor should consider how 
he/she has treated similar instances of misconduct and/or poor performance in 
order to apply discipline consistently. Supen•isors also must consider the 
Douglas Factors that are set forth herein as Appendix A. 

d. Supervisors should coordinate with the HRD to determu1e if this l.J1struction 
provides the appropriate processes for taking action on a perfonnance 
problem. Examples of reasons that a supervisor would choose this process 
include: a situation that involves both poor perfonnance and misconduct, and a 
situation in which the supervisor wishes to use a history ofperionnance 
problems that extend back beyond one year. If a supervisor takes a 
performance-based action under this Chapter, the supervisor must consider 
whether the employee has had appropriate notice of performance deficiencies 
and a reasonable opportunity to improve the deficiencies before he/she 

e 

proposes an adverse action. As mentioned in the example above, and different 
from performance-based actions taken under 5 CFR 432, management can 
consider perfonnance deficiencies that occurred fl!rther back than one year 
from the notice period. Although a supen•isor is not required to provide a 
formal opportunity period to improve performance under this Chapter, 
he or she must be prepared to prove that the employee had appropriate notice 
and to justify the action before a third party under the higher "preponderance" 
standard of evidence rather then the "substantial" standard applied to actions 
taken under 5 CFR 432. 

lf'lhe supervisor, in discussion with the 1-IRD, determines that formal action is 
not required, management should document the occurrence and the reasons for 
the decision in a memoranclum for record. The 111e111oranclu111 is not filed in the 
employee's OPF, but is retained in a separate agency file in case the problem 
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f. 

continues or recurs. C>.ipics of'thc memoranclum should k prnviclecl to the 
employee or the employet .. :. representative. 

When the supervisor, in close coordination with the HRD, decides that adverse 
action is warranted, he or she prepares a notice olproposecl action. 

2. Employee entitlement. 

a. Notice of proposed action. The employee against whom all adverse action is 
being considered has the righl to a written notice of proposed action at least 30 
days before the action will be effected. The notice will explain tl1e offense in 
enough detail that the employee can respond to the charges. It also advises the 
employee of the specific action being proposed and of the employee's and his 
or her representative's righl to review the material and records relied upon to 
propose the action. FLRA may not use material that cannot be disclosed to the 
employee, his or her representative, or his or her designated physician under the 
Privacy Act. 

b. Representation. An employee covered by this Chapter is entitled to be 
represented by an attomey or other representative. FLRA may disallow an 
employee's representative only if the representative's activities might cause a 
conflict of interest or position or whose release from his or her official position 
would give rise to unreasonable costs or whose priority work assigrunents 
preclude his or her release. 

c. Employee answer. 

(I) FLRA will give the employee, and the employee representative, if any, 
a reasonable amount of official time, to extend over· not less than seven 
days, to review the material relied upon to support its proposal and to 
prepare an answer and to secure affidavits, if the employee is otherwise 
in a duty status. 

(2) The employee may make an oral response, provide a written response, 
or respond in both ways lo a designated FLRA official. 

(3) 

The employee may provide affidavits or other· documentary evidence to 
support the answer. 

FLRA will designate an official to hear the c111ployec's oral response 
who has the authority either to make or reco111me11d a final decision on 
the adverse action. Jf'an employee makes only an oral response, the 
FLEA represenl<Jtivc to whom the employee responds should 
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summarize and clocunic·n! the poin1.•; macle by the employee for the 
rccorcl ancl proviclc a copy of the su111mary lo !he employee or the 
employee's representative, if ll1c employee designalcs a representati1•c. 

FLRA clecision. ln arriving at its decision, FLRA musl consiclc1· only the 
reasons for the action sel forth in the nolice of prnposecl aclion. li mus I also 
consider any information providecl by the employee and the employee's 
representative, if any, in response to the charges. The decision must be to 
impose either the proposed penalty, a lesser penalty, or· no penalty al all. 
FLRA will deliver the notice of decision to the employee at or before the time 
that the action will be effected and advise the employee of his or her grievance 
or appeal rights. 

Employee Status During Notice Period. Under ordinary circumstances, an 
employee, whose removal, reduction in grade and/or pay, or suspension, including indefinite 
suspension has been proposed, will remain in a duty status in his or her regular position during 
the advance notice period. If management concludes that the employee's presence in his/her 
position of record may be detrimental to the employee or unduly disruptive to coworkers, 
management may detail the employee to another position during the notice period. In those 
rare circumstances in which the FLRA detennines that the employee's continued presence in 
the workplace during the notice period may pose a threat to the employee or others, result in 
loss of or damage to Government property, or otherwise jeopardize legitimate Government 
interests, the FLRA may elect either one or a combination of the following alternatives: 

I. Assigning the employee lo duties where he or she is no longer a threat to safety, the 
FLRA mission, or Goverrnnent property; 

2. Allowing the employee to take leave or carrying him or her in an appropriate leave 
status (annual, sick, leave without pay, or absent without leave if the employee has. 
absented himself from the workplace without requesting leave); 

3. Curtailing the notice period when !he FLRA can invoke the "crime" provision of 
5 CFR 752.404(cl)(I ). 111is provision, which is described below, may be evoked even 
in the absence of judicial action if the FLR.A has r·easonablc cause to believe that the 
employee has committed a crime for which a sentence of imprisonment may be 
imposed; or 

4. Placing the employee in a paid, non-duty status during the notice or prnposcd action 
period. 

"Criruc" Provision. In accordance with 5 CTR 752.404(d)( I), FLRA may except the 30 
c\ay~ Hclvance \A.11'i1\Cll llOlice j r il ha~ l'CC:lSOllab]c CClllSC to believe thal the cn1ployec has 
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E. 

commi!lerl 11 crime for which a senlenff nf imprisonmenl m!Jy be imposed 1mcl is proposing ii 
remov1il rn· suspension (including an i11clcfo1ilc suspension). if this is the case, Fl YA may 
require the employee to furnish his or her answer to the proposed charges, including affidavits 
and other documenlary evidence, within a time that is reasonable under the circumstances -
but not less than seven days. If the circumslances require the employee to be kept away from 
the work site, FLRA may place the employee in a non-duty status with pay for the time 
necessary to effec1 the action. 

Introduction of Medical Evidence. 

I. 

2. 

3. 

4. 

If the employee wishes FLRA to consider any medical problem which contributed lo 
the conduct or perfom1ance problem, the employee will be given a reasonable time lo 

provide medical documentation in accordance with the applicable provisions of5 CFR 
339. Whenever possible, the employee will provide the medical documentation within 
the time limits allowed for the response to the proposed action. 

After its review of medical evidence, FLRA is authorized by S CFR 339.301 - 304 to 
require an agency-sponsored medical examination. In this case, FLRA will name the 
physician and pay for the costs associated with the examination. lfFLRA determines 
that an agency-sponsored examination is necessary to make an informed decision 
regarding the proposed action, FLRA will notif)' the employee in writing of the reasons 
for requiring the examination and the consequences if the employee fails to comply. 

If the employee has the requisite years of service under either the Civil Service 
Retirement System or the Federal Employees Retirement System, FLRA will provide 
the employee with infomiation regarding disability retirement In doing so, FLRA will 
remain aware of its affinnative obligations under the provisions of 19 CFR 1613.704, 
that require reasonable accommodation ofa qualified employee who is disabled. 

In accordance with S CFR 831.50 I (d), an employee's application for disability 
retirement will not preclude or delay any other appropriate personnel action. S CFR 
831. 1203 describes the basis under which FLRA will file an application for disability 
retirement on behalf of the employee. 

F. Employee Grievance and Appeal Rights. An employee may not grieve or appeal a 
proposed action. An employee against whom action is taken under this Chapter is entitled to 
appeal the action lo the Meri! Systems Protection Board (MSPB). lflhe FLRA/UAE 
collective bargaining agreemenl includes appealablc actions in the scope of the negotiated 
procedure, a bargaining unil employee may grieve or appeal, but not both. 

G Agency Records . 
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I. FLl<A will maintain copies olthc w11llv11 summm)' of the investigation, il1111.r. the notice 
ofproposecl action: the summary olthe employee's ornl response, ii any: !he 
employee's writ!en response, if any: the notice of decision: and any other material 
documenting the disciplinary action. 

2. Suspensions, reductions in grade and/or pay, and removals are documented on 
Standard Forms (SFs) 50, which are permanent records liled on the right side of the 
employee's OPF. 

CHAPTER IV. FURLOUGHS FOR 30 DA VS OR LESS 

A. Standard for Action. FLRA may take action under this Chapter for reasons of lack of money 
or work.· 

B. Procedures. When FLRA decides that it must furlough employees for 30 days or less, it will 
follow procedures described below: 

1. Notice oforoposed firrlough. 

a. Employees are entitled to 30 days advance written notice of a pending 
furlough of30 days or less. The notice will include the employee's and 
the employee representative's, if any, right to review the material relied 
upon to detenn ine that the furlough is necessary. 

b. When some but not all employees in a competitive level are being 
furloughed, the notice o[ proposal will state the basis for selecting 
particular employees for furlough, as well as the basis for the furlough. 

c. The advance written notice and opportunity lo answer are not required 
for furloughs without pay caused by unforeseeable circumstances such as 
sudden emergencies requiring immediate curtailment of activities or acts 
or nature. 

2. Representation. An employee covered by this Chapter is entitled to be represented by 
an attorney or other representative. PLRA may disallow an employee's representative 
if the representative's activities might cause a co nil ict of interest or position or whose 
release from his or her of1icial position would give rise to unreasorrnble costs or whose 
prioril)' work assignments preclude his or her release . 
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C . 

En1ploycc' s ans\vc1·. 

a. facept as provided above, FLIZA will give the employee a reasonablt a111ount 
oromcial ti111c to review the material relied upon to suppott the proposed 
fudough and lo reply orally, in writing, or both ways. 

b. f'LRA will designate an omcial to hear the employee's oral response who 
has the authority either to 111ake or recommend a final decision on the 
li.1rlough action. 1 fan e111ployee makes only an oral response, the FLRA 
representative to whom the employee responds must su111marize and docu111enl 
the points made by the e111ployee for the record and provide a copy of the 
summary to the employee and the employee's representative, if any. 

4. FLRA decision. Jn arriving al its decision, FLRA will consider only the reasons for 
action sci forth in the notice of proposed action. It will also consider any information 
provided by the employee and the employee's representative, if any, in response to the 
proposed notice. FLRA will deliver the notice of decision to the employee at or before 
the tin1e that the furlough will be effected and advise the employee of his or her appeal 
rights. 

Employee Appeal Rights. An employee against whom action is taken under this Chapter is 
entitled to appeal the action to the MSPB. 

D. Agency Records. 

I. FLRA will maintain copies of the notice of proposed action; the summary of the 
employee's oral response, if any; the employee's written response, if any; the notice of 
decision; and any other material documenting the furlough. 

2. Furloughs are documented on Standard Forms (SFs) 50, which are permanent records 
filed on the right side of the employee's OPF . 
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CHilJ'TEH \I. PROGRAM ADMINISTRATION AND lcVALlJATJON 

The HRD administers ancl evaluates these programs and sets forth the policies and procedures set forth 
in this Jnstrnction. Questions and suggestions for improvements are welcome and should be directed to 
the HRD. 

This Instruction is effective September 2, 1998. 

_____ Signed ____ _ 
Solly Thomas, Executive Director 

APPENDIX A. Douglas Factors 
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Al'l'ENDTX A. DOUGLAS FACTORS 

Douglus Factors ure the factors set forth by the Merit Systems Protection Board in its precedent settinL: 
case, Douglas vs Veleran'sAdministration, S M.S.P.R. 280 (1981). Supervisor.1 must consider 
Douglas Factors when deciding appropriate penalties for employee misconduct. as follows: 

( 1) Nature and seriousness of the offense and its relation to the employee's 
duties, position, and responsibilities; 

(2) Employee's job level and type of employmen~ including fiduciary roles, 
contacts with the public, and prominence of the position; 

(3) Employee's past disciplinary record; 

(4) Employee's past work performance, including length of service, ability to get along with 
fellow workers, ability to do the work, and dependability; 

(5) Affect of the offense on the employee's ability to perfom1 effectively and 
the supervisor's confidence in the employee; 

(6) Consistency of the penalty with those imposed upon other employees for same or 
similar offenses; 

(7) Notoriety of the offense and its impact upon the FLRA's reputation; 

(8) Clarity with which the employee was on notice that he or she was violating rules and 
had been warned about the misconduct or performance; 

(9) Potential for the employee's rehabilitation; 

(I 0) Mitigating circumstances such as unusual job tensions or sexual 
harassment; and 

(I I ) Adequacy and eflectiveness of alternative sanctions lo deter such future 
misconduct or poor perfornrnnce . 
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FEDERAL LABOR RELATIONS AUTHORITY 

Training Plan (Rights and Remedies under Federal Anti-discrimination and 
Whistleblower Laws) 

Purpose and Background 

The following training plan was developed in response to the requirement in section 201 
of the Notification and Federal Employees Antidiscrimination and Retaliation Act of 
2002 (NoFEAR Act or Act) (5 U.S.C. §2301 note) that each Federal agency provide 
training to its employees regarding the rights and remedies applicable to such employees 
under the Federal anti-discrimination and whistleblower laws. Pursuant to regulations 
issued by the Office of Personnel Management (OPM) implementing the requirements of 
section 201 of the Act, each Federal agency is required to develop a written plan to train 
all of its employees, including managers and supervisors, regarding those matters. 5 
C.F.R. § 724.203. 

Scope of Training 

Training regarding rights and remedies under Federal anti-discrimination and 
whistleblower laws will be provided to all employees of the Federal Labor Relations 
Authority, including managers and supervisors. 

Instructional Material and Method of Training 

The training provided is a computer-based program developed by, and procured from, the 
United States Department of Agriculture (USDA) Graduate School. The course is 
delivered by means of a network CD ROM that is downloaded onto the Agency's intranet 
system and taken by participants using their work station computers. Although the 
course is self-paced, employees are directed to complete it by the applicable deadlines 
prescribed in accordance with OPM's regulations. The course material consists of a 
series of screens that provide information on the following: the background of the 
NoFEAR Act, an overview of the provisions and requirements of the Act, employee 
rights and available remedies under Federal anti-discrimination laws, employee rights 
and available remedies under Federal whistleblower and retaliation laws, and data posting 
requirements under the NoFEAR Act. The course material also includes: links to 
relevant authorities and information sources, examples and illustrations, and tests. 

Training schedule 

Completion date for the initial training-December 17, 2006. 

Completion date for new employees arriving after that date-no later than 90 days after 
their appointment. 
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Completion date for subsequent training of all employees-no later than December 17, 
2008, and every two years thereafter. 

Means of documenting completion of training 

The participant executes a certification screen at the end of the course and a printed copy 
is forwarded to the Director, EEO Complaints. Copies of the certifications will be 
maintained in the EEO files as well as the training files. 

Periodic review of training plan 

This training plan has been, and will be, reviewed periodically and, as necessary, revised . 
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FEDERAL MINE SAFETY AND HEALTH REVIEW C OMMISSION 

OFFICE OF THE CHAIRMAN 

March 28, 2011 

Jacqueline A. Berrien, Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Chair Berrien: 

f"'-) 
g -

v 

0 -., ...., 

Pursuant to section 203 of the Notification and Federal Employee Anti-Discrimination 
and Retaliation Act of2002, P. L. 107-174 ("the No FEAR Act"), the Federal Mine Safety and 
Health Review Commission ("Commission") is submitting the following report. 

The Commission is pleased to report that it had no reportable activity, i.e., no cases or 
complaints pending or resolved, nor any employees disciplined under the Federal Anti
Discrimination Laws and Whistleblower Protection Laws, for fiscal year 2010. Website data 
postings pursuant to the No FEAR Act can be found at www.finshrc.gov/reports. Accordingly, 
no budget adjustment will be necessary to comply with the reimbursement requirement under the 
No FEAR Act. All Commission employees have been informed in writing that discrimination in 
any form will not be tolerated and that sanctions up to removal exist. 

The Commission administers the Disciplinary/ Adverse Action Program in accordance 
with 5 C.F.R. Part 752. Disciplinary action against employees for conduct inconsistent with the 
Federal Anti-Discrimination Laws and Whistleblower Protections or for conduct which 
constitutes a prohibited personnel practice would be determined based on the circumstances. In 
addition, the Commission has instituted two Performance Management System Policies that 
specifically prohibit the discriminatory use of the performance evaluation system by managers. 
The Commission also has adopted in full the No FEAR Act Advisory Guidelines and 
Disciplinary Best Practices issued by the Office of Personnel Management. 

6 01 NEW .J ERSEY AVE, N W • UITE 9500 • W ASHINGTON, D C 20001- 2021 

TELEPH ONE: 2 0 2 - 434-9900 

.. 

http://www.ftnshrc


Jacqueline A. Berrien, Chair 
U.S. Equal Employment Opportunity Commission 
Page 2 

The Commission provided refresher No FEAR Act training to all its employees by the 
end of December 2010. It has trained and will continue to train new employees within 90 days of 
hire. The Commission's training plan is attached. In addition, the Commission re-issued its 
annual No FEAR Act Notice, attached, which was sent electronically and distributed in hard 
copy to all personnel by the end of December 2010. 

If any further information is needed, please have a member of your staff contact Ms. 
Elizabeth Ebner, EEO Director, at 202-434-9935. 

Sincerely, 

Chairman 

Enclosures 
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' U.S. OFFICE OF SPECIAL COUNSEL 
1730 M Street, N.W., Suite 218 
Washington, D.C. 200364505 

202-254-3600 

NO FEAR ACT ANNUAL REPORT FOR FISCAL YEAR 2010 

1. The Number of Cases in Federal Court Pending or Resolved in the Fiscal Year 
Arising Under Each of the Federal Antidiscrimination Laws and Whistleblower 
Protection Laws Defined in 5 C.F.R. § 724.201. 

A. Cases Pending in Federal Court 

During FY 2010, there was one lawsuit against the Office of Special Counsel (OSC) 
pending in U.S. District Court in which an employee, former employee, or applicant alleged 

violations of Title VII of the Civil Rights Act, 42 U.S.C. § 2000e-16, Section 501 of the 
Rehabilitation Act of 1973, 29 U.S.C. § 791, the anti-retaliation provisions of those laws, and 
a violation of the Whistleblower Protection Act, 5 U.S.C. § 2302. There were no lawsuits 
against OSC pending in Federal court during FY 2010 involving alleged violations of the 
Fair Labor Standards Act, 29 U.S.C. §§ 631 and 633a. 

B. Cases Resolved in Federal Court 

No lawsuits involving any of the antidiscrimination and whistle blower protection 
laws defined in 5 C.F .R. § 724.201 were resolved in FY 2010. 

2. For the Cases Identified in #1 Above, the Status or Disposition; the Amount of 
Money Required to Be Reimbursed to the Judgment Fund By the Agency; and 
the Amount of Such Reimbursement for Attorneys' Fees Where Such Fees 
Have Been Separately Designated. 

The case identified in response to question 1 was resolved after FY 2010. 
Summary judgment was granted to OSC and the employee, former employee, or applicant 
appealed. No reimbursement to the Judgment Fund is required and no attorneys' fees have 
been claimed or awarded. 

3. For the Cases Identified in #1 Above, the Total Number of Employees in 
Each Fiscal Year Disciplined for Discrimination. 

There has not been a finding of discrimination by a court or by OSC. Therefore, 
there has been no basis to discipline any agency official for discrimination and no agency 
official has been so disciplined. 
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4. Fiscal Year-End Data About Discrimination Complaints for Each Fiscal Year 
That Was Posted in Accordance with Equal Opportunity Regulations 
Implementing Section 301(c)(l)(U) of the No FEAR Act. 

A printed copy of this information for FYs 2005 -2010 accompanies this report. 
This information is also posted on OSC's website - www.osc.gov. 

5. Whether or Not In Connection with Cases in Federal Court, the Number of 
Employees in Each Fiscal Year Disciplined for Discrimination. 

See OSC's response to question 3. No EEO complaints were filed against OSC in 
FY 2010 and the only EEO case involving OSC pending in FY 2010 is the case identified in 
question I. As noted in OSC's response to question 2, summary judgment was granted in 
this case, and there was no finding of discrimination by the court. With respect to complaints 
filed in previous years, there were no findings of discrimination and thus no basis to 
discipline any agency official for discrimination. 

6. The Agency's Policy for Taking Disciplinary Action Against Federal 
Employees for Violating Antidiscrimination or Whistleblower Protection 
Laws or for Prohibited Personnel Practices. 

OSC's Personnel Management Manual, Chapters 751 and 752, establishes the 
agency's disciplinary action policy for all misconduct, including discrimination and other 
prohibited personnel practices. We will promptly submit a copy of that material if you so 
request. Any disciplinary action is taken after a full investigation of the charge, an 
opportunity to rebut, and a consideration of the Douglas factors. 

7. An Analysis of#l - #6, Including an Examination of Trends; Causal Analysis; 
Practical Knowledge Gained Through Experience; and Any Actions Planned 
or Taken to Improve Complaint or Civil Rights Programs at OSC. 

Only three EEO complaints have been filed against OSC since FY 2005. Given 
the dearth of complaint activity over the past six fiscal years, there is insufficient data to 
conduct any trend or causal analysis. We believe that we do not have, and have not had, 
more complaints of discrimination or reprisal because of our efforts to promote fair 
employment practices and equal employment opportunity. OSC employees are particularly 
well informed about prohibited personnel practices, reprisal actions against employees, and 
equal employment opportunity because ofOSC's mission to:(!) educate agencies and 
employees about prohibited personnel practices, including reprisal; and (2) investigate and 
prosecute prohibited personnel practices and discrimination. Additionally, the Associate 
Special Counsel issued an EEO policy statement emphasizing OSC's commitment to EEO 
principles; that statement was e-mailed to all employees and was posted on OSC's website -
www.osc.gov. 

http://www.osc.gov
http://www.osc.gov
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8. For Each Fiscal Year, Any Adjustment Needed or Made to the Budget of the 
Agency to Comply With its Judgment Fund Reimbursement Obligations. 

NIA 

9. The Agency's Written Plan Developed Under§ 724.203(a) to Train Its 
Employees. 

OSC has developed a Power Point presentation, which is published on our 
website - www.osc.gov - to train employees about the equal opportunity and anti-retaliation 

laws that protect them. This online training was first provided in FY 2007; all employees 
were required to complete it, and certify that they had done so by December 17, 2006. 
Follow-up training was conducted in February 2009 and all employees were required to 
certify that they had completed the training. The 2011 training is scheduled to be completed 
in April 2011. New employees are given the agency's No FEAR Act Notice in their 
orientation packets and are instructed to complete the Power Point training program. In 
compliance with 5 C.F.R. § 724.203, OSC will be conducting follow-up training again in FY 
2013. 

http://www.osc.gov


• 
U.S. OFFICE OF SPECIAL COUNSEL 

1730 M Street, N.W., Suite 218 
Washington, D.C. 20036-4505 

202-254-3600 

NO FEAR ACT REPORT FOR FISCAL YEAR 2010 
EQUAL EMPLOYMENT OPPORTUNITY DATA 

Equal Employment Opportunity Data Posted Pursuant to Title Ill of the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002 

(No FEAR Act), Pub. L. 107-174 

0 
0 
0 
0 

0 0 

0 1 1 0 0 0 
0 0 0 0 0 0 
* * • * • 0 

Re risal 0 1 1 0 0 0 
Non-EEO 0 0 1 0 0 0 
* Data is not re uired as this redates the effective date of the Genetic Information Nondiscrimination Act 



# 

Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 
Dlsclpllnarv Action 0 0 1 0 0 0 

Demotion 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 
Removal 0 0 1 0 0 0 
Letter of Counselina 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Dutv Hours 0 1 0 0 0 0 
Evaluation/ Appraisal 0 0 0 0 0 0 
Examination/ Test 0 0 0 0 0 0 
Harassment 0 1 2 0 0 0 

Non-Sexual 0 1 1 0 0 0 
Sexual 0 0 1 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pav (lncludina Overtime) 0 1 0 0 0 0 
Promotion/ Non-Selection 0 0 0 0 0 0 
Reassignment 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 1 0 0 0 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/ Conditions of 0 0 0 0 0 0 Employment 
Time and Attendance 0 1 1 0 0 0 
Training 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Fully Investigate a Formal 266 180 90 n/a n/a n/a Com laint 
Issue a Final Decision nla nla 30 n/a n/a n/a 
Fully Investigate When No nla 180 90 n/a nla n/a 
EEOC Hearin is Re uested 
Issue a Final Decision When 
No EEOC Hearing is n/a n/a 30 n/a n/a n/a 
Re uested 
Fully Investigate When an 266 n/a n/a n/a n/a n/a EEOC Hearin is Re uested 
Issue a Final Decision When 
an EEOC Hearing is n/a n/a n/a nla nla n/a 
Re uested 
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Total Complaints Dismissed 0 0 0 0 0 0 B A en 
Average Days Pending Prior n/a n/a n/a n/a n/a n/a to Dismissal 
Total Complaints Withdrawn n/a n/a n/a n/a n/a n/a B Com lainants 

Total Number Flndln s 0 0 0 0 0 0 0 0 0 0 0 0 
Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
• • • • • • • • • • 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 

Genetic Information 0 0 0 0 0 0 0 0 0 0 0 0 
Re risal 0 0 0 0 0 0 0 0 0 0 0 0 
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( 

Total Number Findings Total Number Findings 

A ointment/ Hire 
Assi nment of Duties 
Awards 
Conversion to Full Time 
Disci lina Action 

Demotion 
Re rimand 
Sus ension 
Removal -
Other 

Du Hours I 
I Evaluation A raisal 

Examination Test 
Harassment 

Sexual 
Non-Sexual 

Medical Examination 
Pa / Includes Overtime 
Promotion Non-Selection 
Reassi nment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/ Conditions of 
Em lo ment 
Time and Attendance 
Trainin 
Other 
Flndln s Without 

Sus ension 
Removal 
Other 

Out Hours 
Evaluation A raisal 
Examination Test 
Harassment 

Sexual 
Non-Sexual 

Medical Examination 
Pa / Includes Overtime 
Promotion Non-Selection 
Reassi nment 

# # # # ..... -----•••• 
0 0 0 0 0 0 0 0 0 0 0 . -~~ .. 
0 0 0 0 0 0 0 0 0 0 0 0 • • 0 0 0 0 0 0 0 0 0 0 0 0 • • 0 0 0 0 0 0 0 0 0 0 0 0 • • 0 0 0 0 0 0 0 0 0 0 0 0 • • 0 0 0 0 0 0 0 0 0 0 0 0 • • 0 0 0 0 0 0 0 0 0 0 0 0 • • 0 0 0 0 0 0 0 0 0 0 0 0 • • 0 0 0 0 0 0 0 0 0 0 0 0 • • 0 0 0 0 0 0 0 0 0 0 0 0 • • 0 0 0 0 0 0 0 0 0 0 0 0 • • 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
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0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 

0 0 0 

0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
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I 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/ Conditions of 0 0 0 0 0 0 0 0 0 0 0 0 Employment 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full Time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinary Action 0 0 0 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reorimand 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other - 0 0 0 0 0 0 0 0 0 0 0 0 

Dutv Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay/ Includes Overtime 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Reassianment 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/ Conditions of 

0 0 0 0 0 0 0 0 0 0 0 0 Employment 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Total Complaints From 
3 0 0 0 

Previous Fiscal Years 
Number of Individuals Who 

1 2 0 0 0 
Filed Prior Com laints 
Number Pending at 

0 0 0 0 0 
lnvesti ation Sta e 
Number Pending at Hearing 

1 1 0 0 0 
Sta e 
Number Pending Final 

0 0 0 0 0 
A en Action 
Number Pendin 0 0 1 0 0 0 
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Number Pending Completion 
of lnvesti ation 
Investigations Exceeding 
Time Limits 

0 

0 

0 0 0 0 0 

0 0 0 0 0 
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BOARD OF GOVERNORS 
CF THE 

F'ECERAL RESERVE SYSTEM 
WASHINGTON, D. C. i!CSSl-CCCI 

April 26, 2011 

The Honorable Jacqueline A Barrien 
Chair 
Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Ms. Madam Chair: 

On behalf of the Board of Governors of the Federal Reserve System, I am 

submitting the seventh annual report pursuant to the requirements of Section 203(a) of 

the Notification and Federal Employee Anti-discrimination and Retaliation Act of2002 

(No FEAR Act), Public Law 107-174. In accordance with Section 203(b) of the No 

FEAR Act, this report includes data for fiscal year 2010. 

Sincerely, 

Diversity and Inclusion Director 

Enclosure: 

CY 2010 No FEAR Act Congressional Report 
CY 2010 Report 
Federal Reserve Board Training Plan 



BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM 
Seventh Annual No FEAR Act Report 

Fiscal Year 2010 

The Board of Governors of the Federal Reserve System (Board) hereby submits this 
Seventh Annual Report pursuant to the requirements of Section 203 of the Notification 
and Federal Employee Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), 
Public Law 107-174. In accordance with Section 203(a) of the No FEAR Act and its 
regulations there-under (5 C.F.R. § 724.302), this Seventh Annual Report is being 
forwarded to the Speaker of the House of Representatives, the President pro tempore of 
the Senate, the Committee on Governmental Affairs of the Senate, the Committee on 
Government Reform of the House of Representatives, each committee of Congress with 
jurisdiction relating to the Board, the Equal Employment Opportunity Commission, and 
the Attorney General of the United States, and the Director of the Office of Personnel 
Management. 

The Board responds to the items listed in Section 203(a) (1) through (8) of the No FEAR 
Act and 5 C.F.R. § 724.302 as follows: 

(1) The number of cases in Federal court pending or resolved in each fiscal year 
and arising under each of the respective provisions of the Federal 
Antidiscrimination Laws and Whistleblower Protection Laws applicable to the 
agency as defined in 5 C.F.R. § 724.102 in which an employee, former Federal 
employee, or applicant alleged a violation(s) of these laws, separating data by 
the provision(s) of law involved; 

Fiscal Year 2010 

Basis of Actions Total Cases Pending or 
Resolved 

29 U.S.C.§ 633a (Age) 2 

42 U.S.C. § 2000e-16 (Race, 
Color, Religion, Sex, or National 2 

Origin) 



(2) In the aggregate, for the cases identified in paragraph (1), above, and separated 
by provision(s) oflaw involved: 

(i) The status or disposition (including resolved); 

Fiscal Year 2010 

Status or Disposition: Pending 

Basis of Actions 

29 U.S.C.§ 633a {Age) 0 

42 U.S.C. § 2000e-16 {Race, 
Color, Religion, Sex, or National 1 

Origin) 

Resolved 

Basis of Actions 

29 U.S.C.§ 633a (Age) 2 

42 U.S.C. § 2000e-16 (Race, 
Color, Religion, Sex, or National 1 

Origin) 

(ii) The amount of money required to be reimbursed to the Judgment Fund by 
the agency for payments as defined in S C.F.R. § 724.102; 

None 

(iii) The amount of reimbursement to the Fund for attorney's fees where such 
fees have been separately designated; 

None 

(3) In connection with cases identified in paragraph (1), above, the total number of 
employees in each fiscal year disciplined as defined in S C.F.R. § 724.102 and 
the specific nature, e.g., reprimand, etc., of the disciplinary actions taken, 
separated by the provision(s) of law involved; 

None 

( 4) The final year-end data about discrimination complaints for each fiscal year 
that was posted in accordance with Equal Employment Opportunity 
Regulations at subpart G of title 29 of the Code of Federal Regulations 
(implementing section 301(c)(l)(b) of the No FEAR Act); 

2 



Attached is a copy of the No FEAR fiscal year-end data posted as of September 30, 
2010, for fiscal year 2010. 

(5) Whether or not in connection with cases in Federal court, the number of 
employees in each fiscal year disciplined as defined in 5 C.F.R. § 724.102 in 
accordance with any agency policy described in paragraph (6), below. The 
specific nature, e.g., reprimand, etc., of the disciplinary actions taken must be 
identified. 

None 

(6) A detailed description of the agency's policy for taking disciplinary action 
against Federal employees for conduct that is inconsistent with Federal 
Antidiscrimination Laws and Whistleblower Protection Laws or for conduct 
that constitutes another prohibited personnel practice revealed in connection 
with agency investigations of alleged violations of these laws; 

The Board does not have a separate policy for disciplining Board employees found 
to have committed practices referenced above. However, the Board's disciplinary 
policies, the Disciplinary Actions Policy and the Adverse Action Policy will be used 
to discipline such employees. 

Under the Disciplinary Actions policy, the Board may take progressive discipline to 
correct unsatisfactory conduct or other work-related problems. Progressive 
discipline is the application of graduated actions in disciplinary cases. It can 
include, where appropriate, oral counseling, written warnings, and suspensions of 14 
calendar days or less. Under the Adverse Action Policy, adverse action against an 
employee may be in the form of discharge, removal, or suspension without pay for a 
period of more than 14 calendar days, or a reduction in grade or pay. 

(1) An analysis of the information provided in paragraphs (1) through (6), above, 
in conjunction with data provided to the Equal Employment Opportunity 
Commission in compliance with 29 C.F.R. § 1614. Such analysis must include: 
(i) An examination of trends; (ii) Causal analysis; (iii) Practical knowledge 
gained through experience; and (iv) Any actions planned or taken to improve 
complaint or civil rights programs of the agency with the goal of eliminating 
discrimination and retaliation in the workplace; 

During the reporting period, the EEO staff continued to collaborate and partner with 
the Human Resources Employee Relations staff to identify issues, trends and 
workplace challenges relating to dispute resolution and conflict. Through various 
activities, we identified areas ofrisk and actions needed to address workplace 
complaints in both EEO and Employee Relations. Based on the assessments, senior 
management meetings were held to address conflict intervention, resolution, 
harassment, and effective communication. Customized managerial skill workshops 
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were also conducted for departments which focused on key management skills 
relating to effectively handling conflict and workplace harassment. 

During FY 2010 the Board's EEO staff counseled 86 pre-complaints, of which 7 
entered the formal complaint process vs. FY 2009 113 pre-complaint counseling 
sessions were held and 2 entered the formal complaint process. The spike in the 
number of formal complaints filed is attributable to an increase of alleged work 
place harassment issues. The EEO staff focused on effective counseling in the 
informal stage in order to reach resolutions and improve communication between 
parties involved. 

The Board continues to enhance education and training pertaining to harassment, 
employees' rights and protections under anti-discrimination laws, conflict 
resolution, and diversity and inclusion. Through the Leading And Managing People 
(LAMP) workgroup managerial skills assessments are conducted to identify 
management skill gaps. The implementation of educational and skills series 
workshops target skill gaps through training, coaching and effective leadership. 

(8) For each fiscal year, any adjustment needed or made to the budget of the 
agency to comply with its Judgment Fund reimbursement obligation(s) 
incurred under 5 C.F.R. § 724.103. 

None 

(9) The agency's written plan developed under 5 C.F.R. § 724.203(a) to train its 
employees. 

See attached agency No FEAR Act Training Plan. 

Attachments as stated 
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No FEAR Act 

No !'EAR Act Notice 

The Notification and Federal Employee Anti-discrimination and 
Retaliation Act (No FEAR Act) of2002 increases federal agency 
accountability for acts of d iscrimination or reprisal against employees. 

The No FEAR Act requires agencies to post on their public web sites 
statistical data relating to equal employment opportunity 

filed against the respective agencies. 

The Federal Reserve Board's public web site contains statistical data 
in accordance with the No FEAR Act. 

Information updated as of September 30, 2010 

Complaint activity 
Complaints hy basis 
Complaints by issue 
Processing time 
Complaints dismissed by ag~.1cy 

Complaints dismissed by complainants 
Total final actions finding of discrimination 
Finding of discrimination rendered by basis 
Finding of discrimination rendered by issue; 

Pending complaints filed in previous fiscal years by status 
Complaint investigations 

Comparative data 
Complaint activity Previous fiscal year data 

2005 2006 2007 2008 2009 
Number of complaints filed I 6 I 2 I 

Nwubcr of complainants l 6 4 3 3 

Repeat filers 0 0 0 0 0 

Complaints by basis Comparative data 
Previous fiscal vear data 

Note: Complaints can be filed alleging multiple 
bas ... The sum or the bases may not equal total 2005 2006 2007 2008 2009 
comnlalnls filed 
Race I 4 2 2 I 

Color 0 t 0 I 0 

Religion 0 0 0 I 0 

Reprisal 0 4 3 I I 

Sex 0 2 2 2 I 
National origin 0 I I I l 

Equal Pay Act 0 0 0 0 0 

Age 0 5 2 3 3 

Disability 1 0 0 I 0 

Non EEO 0 0 0 0 0 

Complaints by issue Co01p3ratlve data 
Previous fisca l vear data 

Note: Complaints can be filed alleging multiple 
Issues. The sum or the Issues may not equal total 1005 2006 2007 2008 2009 

comnlalnls flied 
Appointment/hire 0 0 0 2 0 

Assig1u11en1 of duties 0 0 0 0 0 

Awards 0 0 0 0 0 
Conversion 10 full-time 0 0 0 0 0 

Disciplinary action 

Demotion 0 0 0 0 0 

Reprimand 0 0 0 0 0 

Removal 0 0 0 0 0 

Suspension 0 0 0 0 0 

Other 0 0 0 0 0 

Duty hou"' 0 0 0 0 0 

Evaluation appraisal I 0 I I I 

Examination/test 0 0 0 0 0 

Harassment 
Nonsexual I 0 2 2 0 

Sexual 0 0 0 0 0 

Medfoal cxanlination 0 0 0 0 0 

Pay (including overtime) 0 0 0 0 0 

Promotion/non selection 0 0 3 I 2 

Fiscal YH r 2010 
lhroul(h 

1on009 - 9no10 

7 

9 

0 

•·1scal Yea: 20!0 
lhroul(h 

t on009 - 9n o10 

6 

t 
0 

2 

s 
2 

0 

6 
3 

0 

Fiscal Year 2010 
lhrouith 

lOn009 - 9nOtO 

0 

2 

0 

0 

0 

0 
2 

0 

0 

I 

I 

0 

4 

l 

0 

I 

s 



Reassignment 

Denied 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 

Reasonable accommodation 0 0 0 0 0 I 

Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
T ennination 0 0 0 0 0 0 
Tcnns/couditioos of employment I I 0 0 0 2 
Time and attendance 0 0 0 0 0 0 
Training I 0 0 0 0 0 
Other 0 0 0 0 0 3 

Comparative data I Fiscal Year 2010 
Processing time Previous fiscal vear data through 

2oos I 2006 I 2001 I 2008 2009 I 1012009 - 9/2010 
Complaints pending during fiscal year 

Average number of days in investigation 176 I 104 I 136 I 169 I 209 I 68 
Average nwnbcr of days in final action o I o I 44 I 0 I 28 I 28 

Complaints pending during fiscal year where 
hearing was requested 

Average number of days in investigation 116 I 0 I 136 I m I 209 I 93 
Average number of days in final action 40 I 0 I 44 I 0 I 28 I 0 

Complaints pending during fiscal year where 
hcarina was not reoucsted 

Average number of days in investigation 0 I 0 I 0 I 0 I 0 I 87 
Average nwnber of days in fu13J action 0 I 0 I 0 I 0 I 0 I 62 

Comparative data Fiscal Yur 2010 
Complaints dismissed by agency Previous fiscal vear data through 

2005 12006 12007 I 2008 2009 1012009 - 9/2010 
Total complaints dismissed by agency 0 I 0 I o I 0 I 0 0 
Average days pending prior to dismissal 0 I 0 I o I 0 I 0 0 
Complaints 1'itbdrawn by complainants 

Total complainls withdrawn by complainants 0 I 0 I o I I I 0 0 

Comparative data 

Previous liscal year data 
Total final actions finding discrimination 1----~----~----------.r------~-------1 

2005 2006 2007 
#%# o;. # % 

:T=o=ta=l=nu=m=be==r=fin=d=in=gs=====================o=::111 0 11111 0 :11111111111111: 
WiU1out hearing 0 O O O O 0 0 0 

With bearing 0 0 0 0 0 0 0 0 

Vindings of discrimination Comparative data 

rendered bv basis Previous fiscal year data 

Note: Complaints can be filed alleging multiple 
bases. The sum or the bases may not equal total 2005 2006 2007 2008 2009 
comolaints and findin2s # •;. 1_!_1 % 1. # J oY. I # _I % J_# _ _I "Y. 

Total number findings 0 

-~-
0 0 

-~-Race 0 0 0 0 0 0 0 0 0 0 

Color 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 0 0 0 0 

National origin 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 0 0 

Non EEO 0 0 0 0 0 0 0 0 0 0 

Findings after hearing 0 0 0 0 0 0 0 0 0 0 

Race 0 0 0 0 0 0 0 0 0 0 

Color 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 0 0 0 0 

National origin 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 0 0 

Non EEO 0 0 0 0 0 0 0 0 0 0 

Findings "1thout bearing 0 0 0 0 0 0 0 0 0 0 
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Fi•tal Year 2010 

through 

10/2009 - 9/2010 
# % 

0 

0 0 

0 0 

Fiscal Year 2010 

through 

I 0/2009 - 9/2010 

# % 
0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 



Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National origin 0 0 0 0 0 0 0 0 0 0 0 0 
Equal Pay Acl 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 0 0 
Non EEO 0 0 0 0 0 0 0 0 0 0 0 0 

Findings of discrimination Comparative d:lta Fiscal Year 2010 

rendered by issue Previous fiscal year data through 
2005 2006 2007 2008 2009 1012009 - 912010 

# % l~l "1° I # % I # _1 % 1 # _1 "1. J "/o 
Total number Ondfngs 0 

-~-
0 0 - -o-- 0 

Appointment/hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of duties 0 0 0 0 0 0 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion lo full-lime 0 0 0 0 0 0 0 0 0 0 0 0 

Disciplinary action 0 0 0 0 0 0 0 0 0 0 0 0 
Demotion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation appraisal 0 0 0 0 0 0 0 0 0 0 0 0 

Examination/test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Nonsexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay (including overtime) 0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/nonselcction 0 0 0 0 0 0 0 0 0 0 0 0 

Reassignment 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retiremt:nt 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 

Tenns/condi1ions of employment 0 0 0 0 0 0 0 0 0 0 0 0 

Tinic and attendance 0 0 0 0 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

Findings after hearing 
Appointment/hire 0 0 0 0 0 0 0 0 0 0 0 0 

Assignnicnt of duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 

Conversion to full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinary action 0 0 0 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duly hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation appraisal 0 0 0 0 0 0 0 0 0 0 0 0 

Examinatioa/test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Nonsexual 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Medical examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay (including overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotioa/nonselection 0 0 0 0 0 0 0 0 0 0 0 0 

Reassignnicnt 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable accommodation 0 0 0 0 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
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Temlination 0 0 0 0 0 

Temt'!lconditions of employment 0 0 0 0 0 

Time and aucndancc 0 0 0 0 0 
Training 0 0 0 0 0 
001er 0 0 0 0 0 

findings without hu ring 0 0 0 0 0 
Appointment/hire 0 0 0 0 0 

Assil!Jlment of duties 0 0 0 0 0 
Awards 0 0 0 0 0 
Conversion to full-time 0 0 0 0 0 
Disciplinary action 0 0 0 0 0 

Oemo1ion 0 0 0 0 0 
Reprimand 0 0 0 0 0 
Suspension 0 0 0 0 0 
Removal 0 0 0 0 0 

Other 0 0 0 0 0 
Duty hours 0 0 0 0 0 

Evaluation appraisal 0 0 0 0 0 
Examination/lest 0 0 0 0 0 
I larassment 0 0 0 0 0 

Nonse><ual 0 0 0 0 0 
Sexual 0 0 0 0 0 

Medical c"3nlination 0 0 0 0 0 
Pay (including overtime} 0 0 0 0 0 
Promotion/non selection 0 0 0 0 0 

Reassignment 0 0 0 0 0 
Denied 0 0 0 0 0 
Directed 0 0 0 0 0 

Reasonable accommodation 0 0 0 0 0 
Reinstatement 0 0 0 0 0 
Retirement 0 0 0 0 0 
Tennination 0 0 0 0 0 
Tcnns/condilions of employment 0 0 0 0 0 
Time and auendance 0 0 0 0 0 

Training 0 0 0 0 0 
Other 0 0 0 0 0 

Pending complaints filed in previous Comparative data 
fiscal years by status Previous Osei! year data 

2005 I 2006 2007 2008 I 2009 
Total complaints from previous fiscal years 6 4 4 I 2 

Number compl2lnts pending 
lnves1iga1ion 0 I 0 0 0 
Hearing 2 3 3 0 I 

final action I 0 0 I 0 

Appeal with EEOC Office of Federal 0 0 I 0 I 
"-ra1ioos 

Comparative data 
Complaint investigations Previous fiscal vear d1t1 

2005 I 2006 I 2007 I 2008 I 
Pending complaints where investigations exceed 

o I o I 0 I 2 I reauircd time frames 

For further information, please contact the EEO Programs Director. 
EEO Programs Director, Stop 156 

Board of Governors of the Federal Reserve System 
20th and Constitution Avenue, N.W. 

Washington, D.C. 2055 1 

Home I About the Fed 
Accessibility I Contact Us 

2009 
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0 0 0 0 0 0 0 
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Fiscal Vear 2010 
through 

IOn009 - 9nOIO 
2 

0 

I 

0 

I 

Fiscal Vur 2010 
through 

1on009 - 9no10 

0 

4 



BOARD OF GOVERNORS 
OF' THE 

FEDERAL RESERVE SYSTEM 
WASHl~GTON, O. C.. ~0551 

No FEAR Act Written Training Plan 
Submitted by 

ADDRESS OFFICIAL CORRESPONDENCE 
TO THE BOARD 

Board of Governors of the Federal Reserve System 

On July 20, 2006, the Office of Personnel Management (OPM) published its final rule 
implementing the training requirements of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act ("No FEAR Act"). 

The final rule required each agency to develop a written plan for training all of its employees, 
including supervisors and managers. The plan must describe: 

• The instructional materials and method of the training 
• The training schedule, and 
• The means of documenting completion of training 

On December 28, 2006, the Office of Personnel Management issued the final rule regarding 
"Implementations of Title II of the No FEAR Act of2002-Reporting and Best Practices." 
Among other things, this final rule requires each agency to provide annual reports on the number 
of items relating to the agency's implementation of the No FEAR Act, including the agency's 
written plan. 

This document constitutes the Board of Governors of the Federal Reserve System's (Board) No 
FEAR Act written training Plan. 

I. The instructional materials and method of the training 

The final rules require federal agencies to train all employees on their rights and remedies under 
the federal antidiscrimination and whistleblower protection laws. Agencies must have trained 
all current employees by December 17, 2006, and all new employees within 90 days of hire. 
Agencies also must provide training to all employees every two years. 

With these requirements in mind, the Board contracted with Brightline Compliance, LLC to 
provide instruction to employees through Brightline's interactive online No FEAR Act training 
course. 

As required by the No FEAR Act and the OPM final rule, the Board's online course teaches our 
employees about their rights and remedies available under the antidiscrimination, retaliation, 
and whistleblower protection laws. With regard to rights under whistleblowing statutes, the No 
FEAR Act provides for notification and training only with regard to a federal statute that is 
inapplicable to employees of the Board. The Federal Deposit Insurance Act and the Inspector 



General Act, however prohibit retaliation against Board employees if they make a protected 
disclosure of any possible violation of any law or regulation, gross mismanagement, a gross 
waste of funds, and abuse of authority, or a substantial and specific danger to public health or 
safety. Employees who believe they have experienced retaliation for such whistleblowing 
activities have been informed via the required "Employee Notification of Rights" No FEAR Act 
provision whom to contact. 

The No FEAR Act course: 

• Provides instruction on all topics required by the No FEAR Act and the OPM final rule 
• Provides supervisors and managers additional instruction on their responsibilities 
• Allows users to interact with a series of audio-visual scenarios so that they are 

continually engaged in the learning process 

II. The training schedule 

The Board has conducted mandatory EEO Training since 1979. We have maintained 
completion records through our training course data base. The Board has provided two days of 
EEO training for supervisory and non-supervisor employees. The training consisted of anti
discrimination laws, legal compliance topics, EEO complaint process and retaliation. 

Beginning April 2007, access to the online course was provided. Employees completed their 
initial No FEAR Act training by April 30, 2007. The Board ensures that subsequently hired 
employees complete training within 90 days from their starting dates. 

As required under the No FEAR Act, employees will be provided a refresher courses via 
blended training, i.e.: Web, classroom, and seminars focusing on the major principles of the 
previous training and addressing new and developing areas related to No FEAR compliance. 

III. The means of documenting completion of training 

The Board tracks employees' completion of the online training courses through Brightline's 
learning management system, BrightlineLMS. BrightlineLMS automatically creates a record of 
each employee's course completion and enables training coordinator to monitor training 
activities such as start and incomplete. 
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Board of Governors of the 
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UNITED STATES OF AMERICA 

FEDERAL TRADE COMMISSION 

Office of the Secretary 

The Honorable Jacqueline A. Berrien 
Chairman 

WASHINGTON, D.C'. 20580 

March 31, 2011 

U.S. Equal Employment Opportunity Commission 
131 M Street N.E. 
Washington, D.C. 20507 

Dear Chairman Berrien: 

---' 

. '-. '."7\, '.,:; 
f1 1 

-~ ~-~-

I am pleased to transmit with this letter a copy of the Federal Trade Commission Annual 
Report on the Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002: 
Fiscal 2010 (March 2011). The report summarizes relevant accomplishments for the Fiscal 2004 
through Fiscal 2010 period; provides a variety of relevant data concerning Federal court litigation 
and settlements, and employee disciplinary actions arising from infractions of law covered by the 
Act; provides an analysis of trends; and includes a discussion of practical knowledge gained through 
experience, and of actions taken and planned to improve the agency's discrimination complaint 
program. 

Sincerely, 

&~i.~ 
Donald S. Clark 
Secretary of the Commission 

Enclosure 
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EXECUTIVE SUMMARY 

The Federal Trade Commission ("FTC" or "agency") has prepared this Annual Report as 
required by Section 203 of the Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002 ("No FEAR Act"), Pub. L. No. 107-174, for submission to the Speaker of 
the U.S. House of Representatives, the President Pro Tempore of the Senate, the Committee on 
Governmental Affairs of the Senate, the Committee on Government Reform of the House of 
Representatives, each committee of Congress with jurisdiction relating to the FTC, the Attorney 
General, and the Equal Employment Opportunity Commission ("EEOC") Chair. Additionally, the 
FTC has prepared this report in accordance with the U.S. Office of Personnel Management ("OPM") 
final regulations implementing the reporting requirements of the No FEAR Act and hereby submits 
this report to OPM in accordance with these regulatory requirements. 5 C.F.R. Part 724. 

As the Annual Report indicates, the FTC has had many accomplishments since the enactment 
of the No FEAR Act. The FTC's average rate of administrative discrimination complaints has 
remained at a relatively stable and low rate over the past several years and continued to do so in FY 
2010. Highlights of our accomplishments during the FY 2010 reporting period are: 

• 

• 

• 

The FTC employed 1092 permanent employees and had no discrimination 
complaints filed. The FTC also was not involved in any Federal court case 
alleging a violation of Federal anti-discrimination or whistle-blower 
protection laws and was not rnquired to reimburse any money to the 
Judgment Fund. 

The FTC took no disciplinary actions that fell within OPM' s definition of the 
term discipline. 

The FTC continued to provide its employees with relevant training, including 
mandatory training regarding their rights and responsibilities under the No 
FEAR Act; analyze trends in its complaint data; and gain practical 
knowledge through its ongoing efforts to achieve a work environment that 
is free of discrimination and whistle-blower retaliation consistent with the 
requirements of the No FEAR Act. 

The FTC's Annual Report summarizes its accomplishments for Fiscal Year 2010. It 
provides information about the number of complaints arising under the respective areas oflaw cited 
in the No FEAR Act where discrimination was alleged; the status or disposition of cases; the amount 
of money required to be reimbursed by the FTC in connection with such cases; the number of 
employees disciplined for discrimination, retaliation, harassment, or any other infraction of any 
provision of law referred to under the Act; the final year-end data for the fiscal year; a detailed 
description of the agency policy relating to appropriate disciplinary actions; an analysis of trends 
and practical knowledge gained through experience and recommendations; and any adjustments to 
the budget to comply with No FEAR Act requin~ments. 
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I. INTRODUCTION 

The No FEAR Act requires Federal agencies to submit annual reports to the Speaker of the 
U.S. House of Representatives, the President Pro Tempore of the Senate, the Committee on 
Governmental Affairs of the Senate, the Committee on Government Reform of the House of 
Representatives, each committee of Congress with jurisdiction relating to the FTC, the Attorney 
General, and the EEOC. OPM's regulations implementing the reporting and best practices 
requirements of the No FEAR Act further provide that Federal agencies must submit a copy of their 
annual report to OPM. The FTC Annual Report is submitted in accordance with these regulatory 
requirements. 

II. BACKGROUND 

The No FEAR Act was enacted in 2002 to ensure that Federal agencies are accountable for 
violations of anti-discrimination and whistle-blower protection laws and to reduce incidences of 
workplace discrimination within the Federal Government. In implementing the Act, Congress 
expressly found that "agencies cannot be run effectively if those agencies practice or tolerate 
discrimination[.]" Pub. L. No. I 07-174 § I 01(1). The Act therefore requires that "federal agencies 
be accountable for violations of anti-discrimination and whistle-blower protection laws[.]" Pub. L. 
No. I 07-174 (Summary). Title III of the Act specifically requires that each Federal agency post 
quarterly on its public website summary statisti.cal data pertaining to complaints of employment 
discrimination filed against the agency by its e:mployees, former employees, and applicants for 
employment under29 C.F.R. Part 1614. Title II of the Act further provides that each agency must 
submit an annual report regarding discrimination, whistle-blower retaliation, and other related 
complaints to facilitate Congressional oversight of agency compliance with these laws. This annual 
report must include the following information: 

I. The number of cases against the agency arising under anti-discrimination and 
whistle-blower protection laws; 

2. The status or disposition of cases described in item I; 
3. The amount of money the agency has been required to reimburse to the 

Judgment Fund; 
4. The number of employees disciplined for discrimination, retaliation, 

harassment, or any other infraction covered by the No FEAR Act; 
5. The final year-end data posted on the discrimination complaints; 
6. A detail description of: (a) the agency's policy for disciplining employees 

who violate any anti-discrimination and whistle-blower protection law or 
commit a prohibited personnel practice that is revealed in the investigation 
of a complaint alleging a violation of any such law; (b) the number of 
employees who are disciplined in accordance with such policy; and ( c ) the 
specific disciplinary action taken; 
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7. 

8. 

An analysis of the infonnation provided in items 1-6, including an 
examination of: (a) trends; (b) causal analysis; (c) the practical knowledge 
gained through the agency experience; and ( d) any actions the agency has 
planned or taken to improve its complaint processing or civil rights 
programs; and 
Any adjustment made in the agency's budget as a result ofreimbursement to 
the Judgement Fund. 

III. REPORT REQUIREMENTS 

A. Federal Court Litigation 

Under Section 203 of the No FEAR Act and OPM's implementing rule, 5 C.F.R. § 
724.302(a), each Federal agency must report the number of pending or resolved Federal court cases 
in which the agency was alleged to have violated the Federal anti-discrimination and whistle-blower 
protection laws applicable to them. 

The No FEAR Act and OPM's regulations direct each agency to report the number of 
Federal court cases both in the aggregate and by the specific provision of law involved. These 
provisions also direct each agency to report on the status or disposition of all Federal court cases and 
the amount of money, if any, the agency reimbursed to the Judgment Fund for payments made in 
connection with the reported cases. 

I. Number and Disposition of Cases in Federal Court 

During FY 2010, the FTC was not involved in any Federal court case alleging a violation 
of Federal anti-discrimination or whistle-blower protection laws. 

2. Reimbursement to the Judgment Fund 

The FTC did not enter any settlement agreement that involved the Judgment Fund during FY 
2010. The FTC was also not responsible for any attorney's fees being paid from the Judgment Fund 
as a result of a judgment or settlement in any case. Therefore, the agency was not required to 
reimburse any money to the Judgment Fund during the reporting period. 

B. Disciplinary Actions 

Two subparts of Title II of the No FEAR Act require Federal agencies to include in their 
annual reports infonnation relating to disciplinary action against Federal employees for conduct that 
is inconsistent with Federal anti-discrimination or whistle-blower protection laws. Section 203( a)( 4) 
requires each agency to report annually on "the number of employees disciplined for discrimination, 
retaliation, harassment, or any other infraction of any provision of\aw referred to in paragraph ( 1 )." 
Section 203(a)(6)(A) further requires each agency to provide a detailed description of its policies 
relating to disciplinary actions against Federal employees. 
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OPM's No FEAR regulations direct Federal agencies to report the nwnber of employees 
disciplined in connection with Federal court case:s involving allegations of anti-discrimination and 
whistle-blower protection laws. S C.F.R. § 724.302(a) (3). OPM has clarified that this provision 
refers to the number of cases for which the Judgment Fund paid monies on behalf of an agency. In 
implementing the No FEAR Act provisions, OPM's regulations further provide that, irrespective 
of cases in Federal court, Federal agencies are also required to report the total nwnber of employees 
disciplined and the specific nature of the disciplinary action taken in accordance with an agency 
policy that prescribes disciplinary action for conduct inconsistent with Federal anti-discrimination 
and whistle-blower protection laws. S C.F.R § 724.302(a)(S). OPM defines discipline to consist 
of"anyone or a combination of the following actions: reprimand, suspension without pay, reduction 
in grade or pay, or removal." S C.F.R. § 724.102. Consistent with these statutory and regulatory 
provisions, the FTC reports the following: 

1. Number of Employees Disciplined and Nature of Disciplinary Action 
Taken 

During FY 2010, the FTC took no disciplinary actions that fell within OPM' s definition of 
the term discipline. 

It is the FTC's policy to address most conduct issues, including improper conduct that is 
inconsistent with anti-discrimination and whistle-blower protection laws, at the earliest possible 
stage and at the least adverse level to the employee. The first instance of minor misconduct is often 
dealt with through corrective actions such as oral counseling, admonishment, or letters of warning, 
which put the employee on notice that any further instances of misconduct may result in more severe 
disciplinary actions, if circumstances warrant, from a letter of reprimand to suspension or removal. 
The FTC recognizes that OPM does not require agencies to report matters involving imposition of 
formal types of disciplinary action in annual reports. However, the FTC has often found its 
disciplinary action approach to be highly effective in addressing and correcting certain types of 
misconduct and that such measures are consistent with the agency's broader disciplinary policy. 

2. Description of Policy on Disciplinary Action 

The FTC' s comprehensive disciplinary policy addresses all aspects of misconduct, including 
conduct that is inconsistent with Federal anti-discrimination and whistle-blower protection laws. 
This policy sets forth internal procedures to ensure that managers and supervisors timely and 
appropriately address discriminatory misconduc:t. A critical objective of the disciplinary policy is 
to strengthen management accountability for discriminatory or retaliatory conduct in a manner that 
is fully consistent with the requirements of the No FEAR Act. The FTC's disciplinary policy covers 
the full spectrum of possible misconduct relating to Federal anti-discrimination and whistle-blower 
protection laws, including, but not limited to: 

A. A finding of a statutory violation by the EEOC, Merit Systems Protection 
Board "MSPB," an arbitrator, or other administrative or judicial entity 
relating to Federal anti-discrimination or whistle-blower protection laws. 
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B. 

C. 

D. 

E. 

F. 

G. 

Conduct that is inconsistent with Federal anti-discrimination or whistle
blower protection laws. 

Conduct associated with a complaint, appeal, grievance, or other matter that 
was withdrawn or settled. 

Inaction by a manager or supervisor such as a failure to address workplace 
discrimination or retaliation or prevent or curtail harassing conduct before it 
reaches the level of a violation oflaw when the manager or supervisor knew 
or should have known of the conduct. 

Interference with the EEO process, failure to respond or cooperate with EEO 
investigations or other administrative inquiries, intimidation of or retaliation 
against employees who use: administrative or judicial procedures, the EEO 
complaint process, labor relations activities, whistle-blower activity. 

Discouraging a complainant, appt:llant, or grievant from exercising his or her 
right to file an EEO complaint, MSPB appeal, or grievance. 

A prohibited personnel practice that is revealed in connection with an agency 
investigation of alleged violations of Federal anti-discrimination or whistle 
blower protection laws. 

The FTC' s disciplinary policy is designed to: ( 1) separate the EEO complaint process from 
the disciplinary process; (2) monitor disciplinary actions taken or not taken by management; (3) 
expedite the disciplinary process when there has been a finding of discrimination; and ( 4) implement 
processes to measure and track the effectiveness of the agency's disciplinary action policy. Among 
other things, this policy requires supervisors and managers to consult with the agency's Human 
Resources Management Office and thoroughly review instances of possible misconduct involving 
actions that are inconsistent with Federal anti-discrimination and whistle-blower protection laws; 
determine whether the circumstances warrant imposing disciplinary action; select the appropriate 
type of discipline; and take all necessary steps to impose such discipline promptly. Supervisors and 
managers must also consult with the Office o:f General Counsel for· advice regarding the legal 
sufficiency of any proposed disciplinary action. 

A novel feature of the agency's disciplinary policy is the mechanism for initiating the 
disciplinary action. To ensure that agency management is fully aware of conduct problems that 
involve discrimination or retaliation and cognizant of the need to consider disciplinary action, in 
instances involving potential misconduct, the Executive Director, where appropriate, will issue a 
memorandum to the head of the organizational unit in which the alleged misconduct occurred 
advising the management official of the need to promptly consider disciplinary action. 

Under this policy, disciplinary actions imposed may range from informal oral counseling to 
oral and written warnings in a less serious situation to adverse actions such as suspensions, 
reductions in grade, and removal in more serious situations. The FTC considers this policy as a 
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critical step forward to strengthen the agency's commitment that all employees work in an 
environment free of discrimination, harassment, and retaliation under EEO and Federal whistle
blower protection laws. 

As we have stated in previous annual reports, the FTC had the privilege of being one of the 
agencies that participated in OPM's study of Federal agencies' best practices with regard to taking 
disciplinary actions against employees for conduct that is inconsistent with anti-discrimination and 
whistle-blower protection laws. We further note that when OPM issued its Disciplinary Best 
Practices and Advisory Guidelines Under the No FEAR Act in 2008, the report favorably described 
(without attribution) the changes that had been made to the FTC' s disciplinary policy to incorporate 
specific procedures for responding to conduct inconsistent with applicable Federal laws. 

c. Final Year-End Data, Analysis of Trends, Causal Analysis, Practical Knowledge 
Gained Through Experience, a.nd Actions Taken and Planned to Improve the 
Complaint Program 

Under Section 301(c)(l)(B) of the No FEAR Act, agencies must include in their annual 
reports final year-end discrimination complaint data posted in accordance with EEOC regulations. 
In addition, Section 203(7) of the Act requires agencies to undertake "an examination of trends, 
causal analysis, practical knowledge gained through experience, and any actions planned or taken 
to improve complaint or civil rights programs of the agency." OPM's rule regarding this provision 
further directs agencies to perform an analysis o:f the required data in conjunction with certain data 
provided to the EEOC. This section presents th(: FTC's EEO complaint data and its analysis of the 
matters specified in Section 203(7). It also describes the actions that the FTC has taken or plans to 
take to improve its complaint process and civil rights program. 5 C.F.R. §§ 724.302(a)(3), 
(a)(7)-(9). 

1. Final Year-End Data Regarding Discrimination Complaints 

Since the FTC first began reporting its No FEAR data our employee population has been 
roughly 1,000 permanent employees. In FY 2010, the FTC employed 1092 permanent employees 
compared with 1032 permanent employees at the end of FY 2009. 

Although the FTC has always reported a low number of discrimination complaints in its 
Annual Report, the data for the current reporting period shows that the FTC experienced a decline 
in the already low number of discrimination complaints filed. There were no complaints filed in FY 
2010, as compared to five complaints filed in FY 2009. The FTC attributes the low number of 
complaints in FY 2010 to a variety of factors including: ( 1) focused management briefings and early 
intervention in workplace conflicts; and (2) traiining managers and employees, including training 
regarding the rights and responsibilities under the No FEAR Act. 

The FTC further experienced success in its pre-complaint resolution rate for the second 
straight year. In particular, the FTC's pre-complaint resolution rate increased from 65.0% in FY 
2009 to 72.7% in FY 2010. The FTC used strategies, including evaluating the strengths and 
weaknesses of pre-complaint issues, such as jurisdictional issues, and providing candid assessments 
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to management officials and aggrieved employees that resulted in successful resolution of 
complaints. These strategies have already proven effective in resolving pre-complaints initiated 
during the first quarter of FY 2011. 

In FY 2010, there were no EEO investigations pending. Two final agency decisions, 
involving dismissals of complaints, were issued during this reporting period. One complaint is 
pending an EEOC administrative hearing atthe end of FY 2010. 

2. Analysis of Trends 

During FY 20 I 0, the FTC continued to examine trends in complaint activity and found that 
the agency has reached its lowest level since Congress implemented the No FEAR Act. In terms 
of trend analysis, the FTC complaint activity has always been stable and relatively low. Indeed, the 
rate of EEO complaint activity at the FTC has remained well below the average government-wide 
rate of complaints filed. 

During FY 20 I 0, the FTC reached its lowest level of complaints with no complaints filed 
against the agency. By comparison, the data show that the number of complaints filed in 2009 was 
five, three of which were filed by contractors. In both FY 2007 and FY 2008, the total number of 
complaints remained at one, the lowest level of complaints filed prior to FY 20 I 0. Three complaints 
were filed in FY 2006, and two complaints wen: filed in FY 2005. During FY 2004, the FTC had 
six complaints filed and in FY 2003, the first reporting period for the No FEAR Act, the FTC had 
four discrimination complaints filed. 

Turning to bases and issues alleged in prior reporting periods, out of five complaints filed 
in FY 2009, the alleged bases were race, reprisal, and sex. These complainants alleged multiple 
issues, including assignment of duties, awards, reprimand, suspension, and evaluation appraisal. 
Three out of the five complainants alleging non-sexual harassment issues in complaints filed in FY 
2009 were contractors. The agency procedurally dismissed each of these complaints for failure to 
state a claim on the ground that the complainants were not agency employees based on the evidence 
that FTC had limited control over the involved contractors. 

In FY 2006, there were three complaints filed alleging multiple issues, including non-sexual 
harassment and promotion/non-selection issues. There were six complaints filed in FY 2004 and 
two complaints filed in FY 2005 alleging non-sexual harassment. Similarly, non-sexual harassment 
was raised in complaints filed in FY 2006, FY 2008, and FY 2009. FTC has made considerable 
strides in reducing the number of non-sexual harassment complaints since the FTC' s comprehensive 
non-harassment policy and procedures were initially issued in FY 2006. 

With respect to complaints alleging reprisal, the data show the number of complaints filed 
with the FTC alleging issues based on reprisal totaled four in FY 2004, two in FY 2005 and FY 
2006, one in FY 2007 and FY 2008, and five in FY 2009. 

There were no requests for an EEOC hearing in FY 2007 and FY 2008. There was one 
request for an EEOC hearing in FY 2009. Considering the entire reporting period, the total number 
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of discrimination complaints that resulted in a request for an administrative hearing decreased from 
two requests at the end of FY 2004 to one reque:st at the end of FY 2009. 

Among the administrative complaints filed during the entire reporting period, none resulted 
in a finding of unlawful discrimination. As stated elsewhere, no FTC employee was disciplined for 
discrimination, retaliation, harassment or other infraction of a provision oflaw cited in the No FEAR 
Act. 

The FTC tracks and monitors the number of complaints filed and the bases and issues 
alleged. The following is a summary of the issues raised in FTC discrimination complaints from 
FY 2003 through FY 2010: 

FY 2003 

FY2004 

FY2005 

FY2006 

FY 2007 

FY 2008 

FY2009 

FY 2010 

Awards (3), Evaluation/Appraisal (3), Non-Sexual Harassment (1), 
Promotion/Non-Selection (I), Time and Attendance (2), and Training (I). 

Assignment of Duties (2), Awards (3), Suspension (I), Evaluation/ Appraisal 
(2), Non-Sexual Harassment (2), Reassignment (1), Termination (1), Time 
and Attendance (1), Training (1), and Other Category (I). 

Assignment of Duties (1 ), Awards (3), Evaluation/ Apprisal (I), Non-Sexual 
Harassment (2), Pay (I),. Terms/Conditions of Employment (1), Time and 
Attendance ( 1 ), and Oth(:r Category (I). 

Non-Sexual Harassment (I), Promotion (2), Reasonable Accommodation (I), 
Termination (I), Time and Attendance (1 ), and Training (1 ). 

Assignment of Duties (I) and Training (I). 

Reprimand (1), Suspension (2), Evaluation/Appraisal (I), Non-Sexual 
Harassment (1), and Time and Attendance (1). 

Assignment of Duties (2), Awards (2), Reprimand (1 ), Suspension (I), Other 
Disciplinary Action (1), Evaluation/Appraisal (2), Non-Sexual Harassment 
(3), and Termination (3). 

There were no complaints filed. 

The FTC continues to monitor these trends and stresses training as a mechanism for maintaining 
the low number of discrimination cases. 

3. Causal Analysis 

To identify the root cau:se of alleged discriminatory behavior and effectively prevent its 
recurrence, the FTC tracks and monitors complaint activity, particularly the alleged bases and issues 
as discussed above. The FTC also recognizes that proactive prevention demands greater skills and 
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knowledge and that active participation of all levels of management is necessary to prevent and 
address workplace disputes. 

To identify the causes of alleged discrimination and prevent its recurrence, the FTC conducts 
trend assessments and identifies underlying reasons for workplace disputes. To achieve skill 
enhancement in this critical area, the FTC continued in FY 2010 to use its complaint information 
to advise and train managers, help them identify deficiencies in their organizations, and intervene 
when necessary to address the underlying causes of workplace conflicts. This approach has 
strengthened management accountability and increased managers and supervisors' active 
involvement in developing more effective tools for preventing discrimination and retaliation. 
Managers and supervisors have a key role in facilitating early resolution of issues. 

The direct benefit of the FTC's approach to proactive prevention is reflected in the small 
numberofEEO complaints filed during the reporting period. However, even with the FTC's success 
in maintaining a low number of complaints continuing through FY 2010, the Offices of EEO, 
General Counsel, Inspector General, and Hwnan Resources Management continue to work 
collaboratively to develop and implement systematic approaches for analyzing and addressing the 
causes of workplace disputes. FTC executives, managers, and supervisors work closely with these 
offices to tailor proactive strategies in a variety of areas, including monitoring employment trends 
and identifying and eliminating barriers to equal opportunities. The agency's overall goal is to assist 
managers in the development of strategies to resolve issues at the earliest point possible and provide 
solutions that foster a work environment free of all forms of unlawful discrimination. 

The FTC continues to successfully resolve workplace disputes informally by finding the 
sources of the dispute and eliminating them. To increase the chances of successful conflict 
prevention, the FTC continues to focus on the development of proactive strategies to identify the 
early warning signals of potential complaints. In addition, through training, the FTC has been able 
to impart knowledge to managers so that they know when and how to intervene effectively. To 
build awareness and understanding of the value of proactive prevention, the EEO staff continues to 
integrate high profile EEO cases in discussion with managers and supervisors to further enhance the 
implementation of corrective measures to lessen perceived causes of conflicts. By building on past 
success, the FTC continued to increase management's effectiveness in eliminating the underlying 
causes of workplace disputes. 

4. Practical Knowledge Gained Through Experience 

The FTC has continued to benefit from practical knowledge gained through experience since 
the first year of implementing the No FEAR Act. In particular, training for managers and staff on 
the No FEAR Act and topics related to preventing discrimination and retaliation in the workplace, 
have helped the agency achieve and maintain its: very low number of discrimination complaints. 

For example, in its mandatory training program entitled "Effective Employee Relation 
Workshop," which was originally provided to managers and supervisors in 2007 and will be 
reintroduced in 2011, FTC experts from its Offices of EEO, the General Counsel, the Inspector 
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General, and Human Resource Management collaborated to meet the training objectives of the No 
FEAR Act by enhancing managers and supervisors understanding of the intent of the law across 
FTC organizations. 

Employee knowledge of anti-discrimination and whistle-blower protection laws was further 
supplemented by continuing the agency-wide dfort to provide No FEAR training to all of its 
employees. The lasting effects of such training have clearly been to prevent disputes from escalating 
and provide managers with the tools to prevent complaints from being filed. Finally, the FTC 
continued to gain practical knowledge through its ongoing efforts to track and analyze trends and 
issues in the workplace. Such causal analysis has also been important to help detect emerging issues 
in the workplace, enable the FTC to make informed decisions on topics that merit attention, and 
determine how best to focus our policy, guidance, and proactive prevention initiatives. 

5. Actions Planned or Taken to Improve Complaint or Civil Rights Programs 
Pursuant to Section 203 (a)(7)(D) 

a. 

b. 

Action Planned for FY 2011 

I. 

2. 

3. 

Re-introduce the training module for managers entitled "Effective 
Employee Relations" and continue to work collaboratively in 
developing and providing focused training and identifying 
approaches that will continue to reduce and limit complaints, 
improve tracking and analysis of trends in all aspects of employment, 
and address the root causes of workplace disputes. 

Ensure that managers and supervisors have adequate training m 
managing a diverse workforce. 

Revise and strengthen the current Alternative Dispute Resolution 
policy and encourage greater participation in mediation to resolve 
EEO and civil rights disputes. 

Actions Taken in FY 2010 

1. Demonstrated EEO Commitment from Agency Leadership 

In FY 2010, Chairman Leibowitz reaffirmed on behalf of the entire 
Commission the agency's commitment to equal employment 
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2. 

opportunity and diversity. The Chairman emphasized that 
discrimination in all its forms (including harassment) based on race, 
color, national origin, religion, sex, sexual orientation, parental 
status, disability, or age would not be tolerated and that Agency 
policy prohibits retaliation for opposing discriminatory practices and 
participating in th(: discrimination complaint process. He also called 
upon the FTC senior executives to exercise leadership in this area and 
communicate to their subordinate managers and supervisors that 
promoting equal opportunity and diversity are critical 
responsibilities. Senior leaders have embraced the Chairman's policy 
statement. Their actions have significantly promoted greater 
inclusion in recruitment efforts, retention, professional development 
and career advancement of employees. 

To advance our goal of becoming a model workplace, the Chairman 
also announced the creation of an Agency-Wide Diversity Council 
to develop comprehensive strategies that wiJI promote diversity, 
understanding, and opportunity throughout the FTC. Managers, 
supervisors, and employees have demonstrated a strong commitment 
to an inclusive and supportive workplace that inspires all employees 
to perform at their highest level. In addition, employees and 
managers are working together to achieve and maintain an 
environment free from discrimination that embraces the principles of 
equality, excellence, and mutual respect for one another. 

Integrating EEO Principles into the FTC's Strategic Mission 

The FTC recognizes that equality of opportunity and diversity 
management are essential for its highly qualified workforce to 
successfully carry out the agency's Jaw enforcement mission. During 
FY 20 l 0, the FTC continued to place significant emphasis on 
integrating equal employment opportunity and diversity into every 
aspect of human rnsource management policy, practice, and decisions 
and maintaining a workforce that is truly reflective of our nation's 
diversity. As an integral part of the agency's EEO program, 
management officials continue to work closely with the Director of 
EEO to obtain guidance and assistance in a variety of EEO areas, 
such as preventing discrimination, increasing diversity, identifying 
and eliminating barriers to equal opportunity, monitoring 
employment trends, and integrating important lessons learned from 
the complaint process into their management practices and 
procedures. 

11 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

3. 

4. 

Improving Management and Program Accountability for EEO 

Although the No FEAR Act has accountability prov1s1ons, the 
agency's executives also place a strong emphasis on achieving a 
model EEO work environment pursuant to EEOC's MD-715. For 
example, agency managers and supervisors, and non-attorney 
managers and supervisors are evaluated based on their performance 
in integrating mer:it, equal opportunity, and diversity principles into 
their practices; their adherence to policies and practices in all aspects 
of human resources management that will eliminate barriers to equal 
opportunity; and the extent to which they demonstrate effective 
managerial, communication, and interpersonal skills in order to 
prevent disputes that may arise from ineffective communications. In 
addition, FTC senior managers are expected to promote open 
recruitment and competitive selection; provide equitable 
opportunities to their staff; and assume responsibility for resolving 
real and perceived problems and conflicts at the lowest possible level 
in their organizations. 

Proactive Measures to Prevent Discrimination and Retaliation 

The FTC takes its responsibilities seriously and works diligently to 
ensure that statutory and legal requirements are met. As noted 
elsewhere in this report, the agency has succeeded in informally 
resolving many workplace disputes at the earliest stage possible 
before they become the subject of complaints. Mandatory No FEAR 
training is another part of our ongoing effort to prevent 
discrimination and retaliation complaints and this training is 
scheduled to be presented to agency employees as described in the 
FTC's No FEAR Training Plan. Additionally, managers and 
supervisors at the FTC receive focused training designed to increase 
their awareness of EEO and merit promotion principles and 
strengthen their knowledge of performance management issues. Not 
only does the FTC' s training reinforce the FTC' s strong commitment 
to educating employees about their rights and protections under the 
anti-discrimination and retaliation laws, it is also evidence of the 
agency's commitment to proactively prevent law violations. 

In addition to providing No FEAR training, the FTC continues to post 
its EEO summary statistics on its public website, provide employees 
with a summary of anti-discrimination and prohibited personnel 
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D. 

practices (including reprisal for protected whistle-blower activities) 
on the website, and publish a notice of the rights and protections 
available to employees, former employees, and applicants for 
employment. 

In FY 20 I 0, the Office of EEO sponsored training for managers and 
supervisors on the amendments to the Rehabilitation Act and 
Alternative Dispute Resolution (ADR) processes. A representative 
from the U.S. Equal Employment Opportunity Commission, 
presented infom1ation on the legislative amendments to the 
Americans with Disabilities Act and how these amendments were 
being interpreted and there impact on the Federal workplace. With 
regards to ADR, extensive insights about how ADR processes and 
principles can help managers successfully navigate the new 
requirements were also highlighted in this training. Also, the Office 
of the General Counsel, in collaboration with the Office of EEO, 
planned a training session on ADR that will be offered during the 
first quarter of FY 2011. 

No FEAR Act Training 

OPM's final regulation on notification and training obligations under the No FEAR Act, 5 
C.F.R. § 724.203(d), requires agencies to develop a written training plan that includes and describes 
instructional materials and methods of training, and to set out their training schedule and the means 
for documenting its completion. OPM's final rule on reporting and best practices, which 
complements the notification and training rule, 5 C.F.R. § 724.203, mandates agencies to submit an 
annual report to Congress which must include a written training plan developed under the training 
obligations. 

In FY 2010, the FTC continued to provide No FEAR Act training to its staff. The FTC 
trained a total of 90 supervisors and non-supervisors hired during FY 2010. In addition, I 066 
employees completed online No FEAR Act refresher training. The FTC documented the completion 
of the online training course through the FTC e-Train Learning Management System. The learning 
management system tracks and creates a record of employees' completion of the online training 
course. The FTC continues to ensure that new employees are provided access to the No FEAR 
training online and monitor to ensure completion is accomplished within 90 days from the 
employee's starting date. 
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Beginning in FY 2008 and at least every two years thereafter, as required under the No 
FEAR Act, FTC employees receive an online training refresher course on the major principles from 
the Act and any new and developing areas of concern. A full text of the written training plan is set 
out in Appendix B. 
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I Number of Complaints Filed 

I 
Number of Complainants 

Repeat Filers 

I Complaints by Basis 

Equal Employment Opportunity Data Posted Pursuant 
to Title Ill of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No 

Fear Act), Pub. L. 107-174 

2010 thru 
1-----------~-----l 9/30 

2004 2005 2006 2007 2008 2009 

6 2 3 1 1 5 

4 

2 

2 

1 

3 

1 

1 

0 

1 

1 

5 

2 

0 

0 

0 

2010 
Note: Complaints can be filed alleging multiple bases. The sum of thru 
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the bases may not equal total complaints flied. 

Race 

Color 

Religion 

Reprisal 

Sex 

National Origin 

Equal Pay Act 

Age 

Disability 

Non-EEO basis 

2004 2005 

2 0 

0 0 

0 0 

4 2 

1 2 

0 0 

0 1 

1 0 

2 0 

0 0 

Page 1 

2006 2007 2008 2009 09/30 

3 0 0 3 0 

0 0 0 0 0 

0 0 0 0 0 

2 1 1 5 0 

1 1 1 2 0 

0 0 0 0 0 

0 0 0 0 0 

1 0 0 0 0 

1 0 0 0 0 

0 0 0 0 0 



I 
I Complaints by Issue 

2010 
Note: Complaints can be filed alleging multiple issues. The sum thru 
of the issues may tiot equal total complaints nted. 

2004 2005 2006 2007 2008 2009 09/30 

I Appointment/Hire 0 0 0 0 0 0 0 

Assignment of Duties 2 1 0 1 0 2 0 

I Awards 3 3 0 0 0 2 0 

Conversion to Full-time 0 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 0 
I 

Reprimand 0 0 0 0 1 1 0 

Removal 0 0 0 0 0 0 0 I 
Suspension 1 0 0 0 2 1 0 

Other 0 0 0 0 0 1 0 I 
Duty Hours 0 0 0 0 0 0 0 

Evaluation Appraisal 2 1 0 0 1 2 0 I 
Examination/Test 0 0 0 0 0 0 0 

I Harassment 

Non-Sexual 2 2 1 0 1 3 0 

Sexual 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 
I 

Pay (Including Overtime) 0 1 0 0 0 0 0 

Promotion/Non-Selection 0 0 2 0 0 0 0 I 
I Denied 0 0 0 0 0 0 0 

Directed 1 0 0 0 0 0 0 

Reasonable Accommodation 0 0 1 0 0 0 0 I 
Reinstatement 0 0 0 0 0 0 0 

I Retirement 0 0 0 0 0 0 0 

Termination 1 0 1 0 0 3 0 

Terms/Conditions of Employment 0 1 0 0 0 0 0 

Time and Attendance 1 1 1 0 1 0 0 
I 

Training 1 0 1 1 0 0 0 

Other 1 1 0 0 0 0 0 I 
I 
I 
I 

Pa1ie 2 
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I Processing Time 

2010 thru 
09130 

2004 2005 2006 2007 2008 2009 

Complaints pending (for any leflgth of time) during fiscal 2 1 1 2 1 3 0 
I 

year 

Average number of days in investigation stage 123.5 23.0 0.0 16.0 232.0 218.3 o.o I 
Average number of days in final action stage 0.0 0.0 3.0 3g2.o o.o 0.0 o.o 

Complaints pending (for any le,,gth of time) during fiscal 
2 4 1 0 0 0 1 

year where hearing was requested I 
Average number of days in investigation stage 0.0 0.0 123.0 o.o o.o o.o o.o 

Average number of days pending a hearing 268.0 36g.8 274.0 0.0 0.0 o.o 520.0 

Complaints pending (for afly /eflgth of time) during fiscal 0 0 0 0 0 0 0 
year where hearing was not requested 

Average number of days in investigation stage o.o o.o 0.0 0.0 o.o o.o o.o 

I 
I 

Average number of days in final action stage 0.0 0.0 0.0 0.0 o.o o.o o.o 

I 
Complaints Dismissed by Agency 

2010 thru 
09103 

2004 2005 2006 2007 2008 2009 I 
Total Complaints Dismissed by Agency 0 0 0 0 0 2 2 

Average days pending prior to dismissal 0.0 0.0 o.o 0.0 0.0 304.5 235.0 I 
I 

Complaints Withdrawn by Complainants 

Total Complaints Withdrawn by Complainants 0 0 1 0 1 0 0 

I Total Final Actions Finding Discrimination 
2010 thru 

09130 
2004 2005 2006 2007 2008 2009 

# O/o # O/o # O/o # O/o # O/o # O/o # O/o I 
Total Number of Findings 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

Without Hearing 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 I 
With Hearing 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

I 
I 
I 
I 
I 
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Findings of Discrimination Rendered by Basis 
Note: Complaints can be filed alleging multiple bases. Thi! 
sum of the bases may not equal total complaints and 
findings. 2004 

# % 

Total Number of Findings a a.a 
Race a a.o 
Color 0 a.a 
Religion a a.o 
Reprisal a a.a 
Sex 0 a.a 
National Origin 0 0.0 

Age a a.a 
Disability 0 a.a 
Non-EEO a a.a 

Findings After Hearing a a.a 
Race a a.a 
Color a a.a 
Religion a a.a 
Reprisal a a.a 
Sex a 0.0 

National Origin a 0.0 

Equal Pay Act a a.o 
Age a 0.0 

Disability a a.o 
Non-EEO a 0.0 

Findings Without Hearing a 0.0 

Race 0 0.0 

Color a 0.0 

Religion a 0.0 

Reprisal a a.a 
Sex a a.o 
National Origin 0 0.0 

Equal Pay Act a a.a 
Age a a.o 
Disability 0 o.a 
Non-EEO a a.a 

Page4 

2005 2006 

# O/o # O/o 

a a.a a a.a 
0 0.0 a o.a 

0 a.o 0 a.o 
0 0.0 a a.a 

a o.a a a.a 
a a.a 0 a.o 
0 o.o 0 a.o 
0 0.0 0 a.o 

a a.a a a.a 
a a.a a a.a 
a a.a a a.a 

a a.a a o.o 
a a.a a a.a 

a a.a a a.a 

a a.a a a.a 
0 o.o 0 0.0 

a o.a a a.o 

0 o.a 0 a.o 
0 o.a 0 0.0 

0 0.0 0 o.a 
0 a.a 0 0.0 

0 0.0 a 0.0 

0 0.0 0 0.0 

0 0.0 0 o.a 

0 0.0 0 o.a 

0 a.a 0 o.a 

0 0.0 0 o.a 
a a.a a a.a 

a a.a a a.a 
a a.a a a.a 
0 a.o a a.o 
a a.a a a.a 

2010 thru 
09/30 

2007 2008 2009 

# O/o # % # % # O/o 

a a.a a 0.0 0 0.0 0 a.o 
a 0.0 0 0.0 0 0.0 0 0.0 

0 a.o 0 0.0 0 0.0 0 0.0 

a a.a 0 0.0 0 0.0 0 0.0 

a a.a 0 0.0 0 0.0 0 0.0 

a 0.0 0 0.0 0 0.0 a 0.0 

0 0.0 0 0.0 0 0.0 a 0.0 

a a.a 0 0.0 0 0.0 0 0.0 

a a.o a 0.0 0 0.0 0 a.a 
a a.a a 0.0 0 o.a 0 o.a 
a a.a 0 0.0 0 a.o a 0.0 

a a.o 0 0.0 0 0.0 0 0.0 

a a.a a 0.0 0 a.o a a.o 
a a.a a 0.0 a a.o 0 a.o 
a o.a a 0.0 a a.o 0 0.0 

0 0.0 a 0.0 0 0.0 0 a.o 
a a.o a 0.0 a a.o 0 0.0 

a a.o a a.a a a.a 0 a.a 
a a.o a a.o 0 0.0 0 a.a 
a a.o 0 a.o 0 a.a 0 a.a 
a o.a 0 o.a 0 a.a 0 o.a 
a 0.0 0 a.a a a.a 0 a.a 
0 0.0 0 o.a 0 0.0 0 0.0 

0 o.a 0 a.a 0 0.0 0 0.0 

0 a.a a 0.0 0 a.a 0 0.0 

a o.a a 0.0 0 o.a 0 a.o 
0 o.a a 0.0 0 0.0 0 a.o 
0 a.a 0 0.0 a a.a 0 a.o 
a a.a 0 0.0 0 a.a 0 0.0 

a a.a 0 0.0 0 o.a 0 0.0 

0 a.o 0 0.0 0 0.0 0 o.a 
a a.a 0 0.0 0 0.0 0 a.a 
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Findings of Discrimination Rendered by Issue 

Total Number of Findings 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-time 

Disciplinarv Action 

Demotion 

Reprimand 

Suspension 

Removal 

Other 

Duty Hours 

Evaluation Appraisal 

Examination/Test 

Harassmer1t 

Non-Sexual 

Sexual 

Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

Denied 

Directed 

Reasonable Accommodation 

Reinstatement 

Retirement 

Termination 

Terms/Conditions of Employment 

Time and Attendance 

Training 

Other 

Findings After Hearing 

Appointment/Hire 

Assignment of Duties 

2004 

# O/o 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 o.o 
0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

2005 2006 

# O/o # % 

0 0.0 0 0.0 

0 0.0 0 0.0 

0 0.0 0 0.0 

0 0.0 0 0.0 

0 0.0 0 0.0 

0 0.0 0 0.0 

0 0.0 0 0.0 

0 0.0 0 0.0 

0 0.0 0 0.0 

0 0.0 0 0.0 

0 o.a 0 0.0 

0 0.0 0 0.0 

0 0.0 0 0.0 

0 o.a 0 0.0 

0 0.0 0 0.0 

0 0.0 0 0.0 

0 0.0 0 o.o 
0 0.0 0 0.0 

0 0.0 0 0.0 

0 0.0 0 0.0 

0 0.0 0 0.0 

0 0.0 0 0.0 

0 0.0 0 0.0 

0 0.0 0 0.0 

0 0.0 0 0.0 

0 0.0 0 0.0 

0 0.0 0 0.0 

0 0.0 0 0.0 

0 0.0 0 0.0 

0 0.0 0 0.0 

0 0.0 0 o.o 

2010 thru 
09130 

2007 2008 2009 

# % # O/o # O/o # O/o 

0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 

0 o.a 0 0.0 0 0.0 0 0.0 

0 o.o 0 o.ci 0 0.0 0 0.0 

0 a.o 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 

0 a.o 0 0.0 0 0.0 0 0.0 

0 o.a 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 

0 a.a 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 

0 o.a 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 

0 o.a 0 0.0 0 0.0 0 0.0 

0 a.a 0 0.0 0 0.0 0 0.0 

0 a.a 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 

0 a.o 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 
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Awards 

Conversion to Full-time 

Disciplinary Action 

Reprimand 

Suspension 

Removal 

Other 

Duty Hours 

Evaluation Appraisal 

Examination/Test 

Harassment 

Non-Sexual 

Sexual 

Medical Examination 

Pay {Including Overtime) 

Promotion/Non-Selection 

Reassignment 

Denied 

Directed 

Reasonable Accommodation 

Reinstatement 

Retirement 

Termination 

Terms/Conditions of Employment 

Time and Attendance 

Training 

Other 

Findings Without Hearing 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-time 

Disciplinary Action 

Reprimand 

Suspension 

Removal 

Other 

0 0.0 

0 0.0 

0 o.o 
0 o.o 
0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 o.o 
0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 o.o 
0 o.o 
0 0.0 

0 o.o 
0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 

0 0.0 
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0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0 o.o 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0 o.o 0 o.o 0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 o.o 0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 o.o 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 o.o 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0 o.o 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 o.o 0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 
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Duty Hours 

Evaluation Appraisal 

Examination/Test 

Harassment 

Non-Sexual 

Sexual 

Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

Denied 

Directed 

Reasonable Accommodation 

Reinstatement 

Retirement 

Termination 

Terms/Conditions of Employment 

Time and Attendance 

Training 

Other 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
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0.0 0 o.o 0 

0.0 0 0.0 0 

0.0 0 0.0 0 

0.0 0 0.0 0 

0.0 0 0.0 0 

0.0 0 0.0 0 

0.0 0 0.0 0 

0.0 0 0.0 0 

0.0 0 0.0 0 

0.0 0 0.0 0 

0.0 0 0.0 0 

0.0 0 0.0 0 

0.0 0 0.0 0 

0.0 0 0.0 0 

0.0 0 0.0 0 

0.0 0 0.0 0 

0.0 0 0.0 0 

0.0 0 0.0 0 

0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0.0 0 0.0 0 o.o 0 0.0 0 0.0 

0.0 0 0.0 0 o.o 0 0.0 0 0.0 

0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0.0 0 0.0 0 o.o 0 0.0 0 0.0 

0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0.0 0 0.0 0 0.0 0 0.0 0 0.0 

0.0 0 0.0 0 o.o 0 0.0 0 0.0 

0.0 0 0.0 0 o.o 0 0.0 0 0.0 

0.0 0 0.0 0 0.0 0 0.0 0 0.0 
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Pending Complaints Filed in Previous Fiscal Years by Status 

Total Complaints from previous Fiscal Years 

Total Complainants 

Number Complaints Pending 

Investigation 

Hearing 

Final Agency Action 

Appeal with EEOC Office of Federal Operations 

Complaint Investigations 

Pending Completion Where Investigtion Exceeds Required Time 
Frames 

Pages 

2004 2005 

6 5 

5 4 

2 3 

4 0 

0 2 

0 0 

2004 2005 

0 0 

2010 thru 
09/30 

2006 2007 2008 2009 

5 3 2 1 5 

3 3 2 1 5 

1 1 0 3 0 

4 0 1 0 1 

0 1 1 0 0 

0 0 0 0 0 

2010 thru 
09/30 

2006 2007 2008 2009 

0 0 0 0 0 
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AppendixB 
FEDERAL TRAI>E COMMISSION 
NO FEAR ACT TRAINING PLAN 

Section 202(c) of Title II of the No FEAR Act requires: "Each Federal agency shall provide 
to the employees of such agency training regarding the rights and remedies applicable to such 
employees under the [Federal anti-discrimination and retaliation statutes and other legal authority]." 
The OPM final rule implementing the training requirements of the No FEAR Act requires each 
agency develop a written plan for training all of its employees, including supervisors and managers. 
5 C.F.R. § 724.203(a). The plan must describe: 

1. The instructional materials and method of the training; 
2. The training schedule; and 
3. The means of documenting completion of training. 

5 C.F.R. § 724.203(b ). Agencies were required to complete initial No FEAR training for all 
employees by December 17, 2006, and thereafter to place employees on a training cycle of no longer 
than every two years. 5 C.F.R. § 724.203(d). Each agency must train new employees as part of its 
orientation program or other training program or within 90 calendar days of the new employees' 
appointments. 5 C.F.R. § 724.203(e). 

The Federal Trade Commission's written No FEAR Act Training Plan developed in 
compliance with OPM's regulatory requirements is provided below: 

I. The Instructional Materials and Method of the Training 

Based on OPM's requirements, FTC con1racted withe-Train Learning Management System 
to provide instruction to employees through the f:-Train Learning Management System's online No 
FEAR Act training course. Through the e-Train Learning Management system FTC employees 
received training on their rights and remedies available under the anti-discrimination, retaliation, 
and whistle-blower protection laws. This course: 

II. 

• 

• 

Provides instruction on all topics required by the No FEAR Act and OPM's final 
rule. 

Provides supervisors and managers with additional instruction on their special 
responsibilities. 

• Allows users to interact with a series of audio-visual scenarios so that they are 
continually engaged in the learning process. 

The Training Schedule 

During this reporting period 2010, the FTC completed training for new employees within 
90 days from their starting date consistent with the requirements of 5 C.F.R. 724.203(e). 
Additionally, all employees who received initial training prior to FY 2009 also received an online 
training refresher course on the major principles from the previous training and any new and 
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developing areas of concern, as required under the No FEAR Act There were 1,066 employees that 
completed online No FEAR Act refresher training during this reporting period. All employees had 
access to this training through the FTC's onlim: e-Train Leaming Management System. At least 
every two years, as required by OPM's rules, FTC employees will receive an online refresher course 
covering the major principles from the previous No FEAR training course. 

III. The Means of Documenting Completion of Training 

The FTC documents completion of the No FEAR online training course through the FTC e
Train Leaming Management System. This system tracks and creates a record of employees' 
completion of the online training course. 

2 
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March 30, 2011 

Congressional Recipients 
The Attorney General 
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Chair, Equal Employment Opportunity Commission 

Enclosed please find the information required pursuant to the annual reporting 
requirement set forth in section 203 of the "Notification and Federal Employee 
Antidiscrimination and Re1:aliation Act of 2002" (No Fear Act), Pub. L. No. 107-174 
(May 15, 2002). 

Attachment A contains the information required under section 203(a)(l) through 
(a)(3) of the No Fear Act. The chart includes data for Fiscal Year (FY) 2010, as 
required in section 203(a)(5). Attachment B contains the final year-end data as 
required in section 203(a)(5). 

Section 203(a)(4) requires that GAO submit data on the number of employees 
disciplined for discrimination, harassment, or any other infraction of the laws 
referred to in section 203(a)(l) for FY 2010. During the fiscal year in question, no 
employees were disciplined for such actions. 

Section 203(a)(6) requires that GAO provide a description of its policy relating to 
appropriate discipline against any employee who violates any of the laws cited under 
section 20l(a)(l) or (2) or commits another prohibited personnel practice revealed in 
the investigation of a complaint alleging a violation of any of the laws cited in section 
20l(a)(l) or (2). GAO's policy is set forth in two regulations. GAO Order 2752.1, 
"Adverse Actions" (July 23, 2001), Attachment C, sets forth the procedural steps and 
due process rights of employees who are disciplined at GAO. GAO Order 2751.1, 
"Discipline" (Sept. 26, 2005), excerpts in Attachment D, provides the types of 
disciplinary actions that can be taken and the factors to be considered prior to taking 
action. It contains an appendix with a table of penalties ranging from suspension to 
removal for individuals in violation of the laws covered by the No Fear Act 
(see Appendix, paragraphs 4 and 13). Because a portion of GAO employees are 
represented by the GAO Employees Organization, International Federation of 
Professional and Technical Engineers, GAO posted a notice providing additional 
rights for bargaining unit employees during certain investigations conducted by the 
agency. See Attachment E. 



Section 203( a )(7) requires that GAO provide an analysis of the information described 
in paragraphs 1through6, including an examination of trends, practical knowledge 
gained through experience and any actions planned or taken to improve complaint or 
civil rights programs of the agency. As indicated in Attachment A in FY 2010, no 
cases were filed in district court and, as indicated in Attachment B, 4 complaints 
were filed with GAO's Office of Opportunity and Inclusiveness (O&I) (its EEO 
office). The number of O&I filings was lower than in 2009. Overall, given GAO's 
population of over 3,200 employees in FY 2010, the number of complaints filed 
against the agency ( 4 in FY 2010) remains quite low. 

GAO has continued to engage in mediation to resolve disputes on an amicable basis. 
In FY 2010, GAO entered into mediation with the Personnel Appeals Board/Office of 
General Counsel on 1 case. 

As required by the No Fear Act and regulations, in FY 2010 GAO continued to provide 
training to its staff in a course entitled "Rights and Protections Under 
Antidiscrimination and Whistleblower Protection Laws." All new employees were 
trained as part of their orientation session or within 90 days of their start date at 
GAO. In addition, in the spring of2010, GAO began its third cycle of training for all 
other employees, which was completed in December 2010. Attachment F contains 
GAO's training plan. GAO also maintains a No Fear Act Notice posted on the internet 
and its intranet, which informs employees, former employees, and applicants of the 
rights and protections available to them under antidiscrimination and whistleblower 
protection laws. 

We have continued our reviews of employee performance appraisal and promotion 
data-a program initially started in FY 2003. Hence, as in past years, in FY 2010, the 
Special Assistant for Diversity Issues and the Managing Director for O&I reviewed 
performance appraisal and promotion data from each team. They examined the data 
by protected class for consistency within teams and to provide reasonable assurance 
that the systems were operating in a fair, merit-based and non-discriminatory manner. 
Where concerns were noted, the Special Assistant for Diversity Issues conducted 
individual assessments, and if necessary, met with team Managing Directors or the 
heads of promotion panels in an effort to reconcile any concerns regarding the 
sufficiency of merit-based support for appraisals and promotion determinations. The 
Special Assistant for Diversity Issues then met with the Chief Administrative Officer 
to resolve any continuing issues. Managers from the Human Capital Office also 
conducted a GAO-wide review of appraisal and promotion data to aid in determining 
where remedial efforts were needed. 

In addition, in FY 2010 GAO continued to implement recommendations from an 
April 25, 2008 report prepared by the Ivy Planning Group (Ivy). This group was hired 
by GAO to make an independent assessment of differences in the averages of 
African-American Analysts' performance compared with white Analysts. It's report 
contained recommendations to, among other things, ensure fair, consistent and 
non-discriminatory application of GAO's performance management system. GAO 
conducted an extensive study of its performance management system and issued the 
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Performance Appraisal Study Report (PAS Report) on November 16, 2009. The PAS 
report made recommendations for modest and incremental improvements to the 
existing performance appraisal system in the short-term as well as long term 
recommendations and more extensive changes in subsequent appraisal cycles. In 
FY 2010, GAO completed all of the short-term recommendations and began work on a 
redesign of the entire performance management system to address the long-term 
recommendations and staff concerns. This redesign includes conducting a job 
analysis of all occupations in GAO to ensure staff are being evaluated on relevant and 
appropriate criteria. 

The Ivy report also recommended that GAO enhance its diversity recruitment efforts. 
In November 2009 we issued a report on diversity recruitment and began to 
implement the recommended practices. In FY 2010, we continued the practices 
begun in 2009. For example, we utilized recruiters to ensure the recruitment cadre 
reflected the diversity of GAO's workforce. We visited a diverse group of campuses 
and universities and during those visits GAO recruiters reached out to over 
50 different student diversity groups. In FY 2010, GAO participated in events targeted 
to develop or enhance our reputation in certain communities, such as the Careers and 
the Disabled Expo, the Association of Latinos in Public Finance and Accounting 
Conference, the National Association of Black Accountants Regional Conference, and 
the Asian Diversity Career Expo. GAO also continued its partnerships with key 
pipeline organizations, such as the Hispanic Association of Colleges and Universities 
(HACU) and the Public Policy and International Affairs Fellowship Program (PPIA). 
Also, GAO routinely sent email messages to hundreds of diversity-based 
organizations about job openings. These efforts helped us hire a very diverse pool of 
interns and entry level analysts in FY 2010. 

Additionally, in response to other Ivy recommendations, GAO now offers training 
courses on diversity, the unwritten rules, and effective feedback. In December 2009, 
GAO hired a contractor to develop and conduct organization-wide diversity training. 
The training consists of two parts-Part 1 provides a consistent level of 
understanding about the meaning of diversity and inclusion and Part 2 directs 
participants to develop initiatives to improve and sustain a more inclusive work 
environment in their units. GAO began offering Part 1 in March 2010 and as of the 
end of FY 2010, about 25% of GAO's employees had attended the course. GAO is 
planning to begin offering part 2 sessions in May 2011. 

Ivy also recommended that GAO identify the unwritten rules that govern behavior in 
the workplace and develop a training course to help employees understand these 
rules and their impact. GAO developed an unwritten rules course and began offering 
the course in April 2010. The course has been added to the curriculum and all new 
employees will attend this course within their first two years at GAO. As of 
September 30, 2010, about 30 new employees had attended this training. 
Additionally, to address another Ivy recommendation, GAO modified its "Principles 
of Effective Feedback" course. The goal of the course is to identify a common 
language and set of tools for successfully eliciting, receiving, and giving feedback. 
The course focuses on learning to provide effective feedback that is timely, specific, 
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and actionable, and delivered in a manner that others will understand. The course 
has been added to the curriculum for new employees, as well as to the curriculum for 
new supervisors and managers. GAO began offering the course in April 2010 to field 
office employees. As of September 30, 2010, 95 GAO staff in the field had completed 
the training. The course did not begin until November 2010 for headquarters staff; 
therefore, none of these employees had completed the course in FY 2010. 

Section 203(a)(8) requires that GAO provide information concerning any a<J.justment 
to the budget that has been needed to comply with section 201, which requires 
reimbursement to the Judgment Fund of monies paid in judgments or settlements in 
connection with proceedings brought under the laws cited therein. Since GAO did 
not make any payments to the Judgment Fund in FY 2010, it has not made any 
adjustment to its budget to comply with this provision. 

We trust this information is responsive to the reporting requirements of the No Fear 
Act. Please contact Joan Hollenbach, Managing Associate General Counsel, at 
512-8404 if you have questions. 

Sincerely yours, 

~";,,fil~ 
General Counsel 

Enclosures 
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List of Recipients 

The Honorable John Boehner 
Speaker of the House of Representatives 

The Honorable Daniel K. Inouye 
President Pro Tempore 
United States Senate 

The Honorable Daniel K. Inouye 
Chairman 
The Honorable Thad Cochran 
Vice Chairman 
Committee on Appropriations 
United States Senate 

The Honorable Joseph I. Lieberman 
Chairman 
The Honorable Susan M. Collins 
Ranking Member 
Committee on Homeland Security and Governmental Affairs 
United States Senate 

The Honorable Ben Nelson 
Chairman 
The Honorable John Hoeven 
Ranking Member 
Subcommittee on Legislative Branch 
Committee on Appropriations 
United States Senate 

The Honorable Harold Rogers 
Chairman 
The Honorable Norman D. Dicks 
Ranking Member 
Committee on Appropriations 
House of Representatives 

The Honorable Darrell Issa 
Chairman 
The Honorable Elijah E. Cummings 
Ranking Member 
Committee on Oversight and Government Reform 
House of Representatives 
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The Honorable Ander Crenshaw 
Chairman 
The Honorable Michael M. Honda 
Ranking Member 
Subcommittee on Legislative Branch 
Committee on Appropriations 
House of Representatives 

The Honorable Eric H. Holder, Jr. 
The Attorney General 

The Honorable Jacqueline A. Berrien j 
Chair 
Equal Employment Opportunity Commission 

The Honorable John Berry 
Director 
Office of Personnel Management 
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SUMMARY OF ALLEGATIONS IN FEDERAL CASES PENDING DURING FISCAL 
YEAR 2010 BY LAWS COVERED IN SECTION 203 

(October 1, 2009 thru September 30, 2010) 

Laws Alleged to have been Violated Number of Allegations* 

42 U.S.C. § 2000e-16 3 

5 U.S.C. § 2302(b )(1) 0 

5 U.S.C. § 2302(b)(8) 0 

5 u.s.c. § 2302(b)(9) 0 

29 U.S.C. §§ 631, 633a 4 

42 U.S.C. § 12101** 0 

29 u.s.c. § 206(d) 0 

29 u.s.c. § 791 0 

5 u.s.c. § 2302(d)(5) 0 

*There were no new cases filed during FY 2010 and five previously filed cases 
remained pending. As shown above, these five cases contained seven allegations 
of violation of two of the laws listed above. 

**GAO is covered by the Americans with Disabilities Act, 42 U.S.C. § 12101, rather 
than the Rehabilitation Act, 29 U.S.C. § 791. 



U.S. GOVERNMENT ACCOUNTABILITY OFFICE (GAO) SECTION 203 NOFEAR REPORT 

FEDERAL CASES PENDING DURING FISCAL YEAR 2010 (October 1, 2009 thru September 30, 2010) 

Case Laws Alleged To Have Year Status/Disposition Amount 
Been Violated Filed Reimbursed to 

Judl!Illent Fund 
A 42 U.S.C. § 2000e-16 2008 Pending 0 

B 42 U.S.C. § 2000e-16 2007 Pending 0 
29 U.S.C. §§ 631, 633a 

c 29 U.S.C. §§ 631, 633a 2006 Pending 0 
. 

D 42 u.s.c. § 2000e-16 2000 Pending 0 
29 U.S.C. §§ 631 633a 

E 29 U.S.C. §§ 631, 633a 1987 Pending 0 

*GAO is covered by the American with Disabilities Act, 42 U.S.C. § 12101, rather than the Rehabilitation Act, 29 U.S.C. § 791. 



EQual Emolovment Oooortunitv Data Posted Pursuant to Title Ill of the Notification and Federal Emolovee Antidiscri mination Act of 2002 (No FEAR Act), Pub. L 107-174 

Comnarative Data FY 2010 
Complaint Activity Previous Fiscal Year Data thru 

2005 2006 2007 2008 2009 na/'2n/1n 

Number of Complaints Filed 5 35 15 8 5 4 
Number of Comolainants 5 15 6 8 5 3 
Repeat Filers 0 4 2 0 0 1 

Complaints by Basis Comoarative Data 
Previous Fiscal Year Data 

Note: Complaints can be 
FY 2010 filed alleging multiple 

bases.-The sum of the 2005 2006 2007 2008 2009 
thru 

bases may not equal total 09/30/10 

complaints filed. 

R~ro<> J 1n J c; 2 1 
lrnlnr- n ') 1 1 0 0 
Religion 1 20 10 0 a 0 
Reprisal 3 21 14 2 3 3 
<:;py 1 1 J c; 2 2 
National Origin 0 0 1 1 1 0 
Edual Pay Act 0 0 0 0 0 0 
Aae 3 11 4 4 2 2 
Disability 0 2 2 2 4 2 
Non-EEO 1 1 0 0 0 0 



Complaints by Issue Comnaratlve Data 
Previous Fiscal Year Data 

Note: Complaints can be 
FY 2010 filed alleging multiple 

Issues. The sum of the 2005 2006 2007 2008 2009 
thru 

Issues may not equal total 09/30/10 

complaints filed. 

Appointment/Hire 1 0 0 0 0 0 
Assignment of Duties 1 2 2 2 0 0 
A _. n n 1 n 0 0 ~· 
Inn ·-- -- tn F=11ll-timP 0 1 0 0 0 0 
Dlscinllnarv Action 

- n 0 n n 1 n " - .. ,...,nrt n n n n n 0 - 11 1 1 n n n n 
Suspension 0 1 1 1 0 0 
nth or n n "} 1 1 n 

Duty Hours 0 0 0 0 0 0 
Fv~•· ·~..i"ln Annralc;.::ol "} " n "} 1 ? 
Examination/T@~t 0 0 0 o · 0 n 
Harassment 

Non-C::.ov11:.I 0 q 1 3 1 3 
C:ov11 =1i n n n n n 0 

Moriir:ol ~ . ~ n 0 0 0 n n ... 
Pav (lncludina Overtime) 1 0 0 1 0 1 
Pmmntin n/Non-,. 2 11 3 2 0 0 
Reasslanment 

noniPri 0 0 0 0 0 0 
-· 1 1 n 1 n 0 

I) Arromm--' 0 '} 0 0 1 · n 
R - · -~ 0 0 n n n 0 
Doti n n n n n n 
Termination 1 0 0 0 0 0 
Terms/Conditions of 0 1 1 0 0 
Emplovment 

ITimP anrl AttPnrlanrP n n n 0 1 n 
Trainina 0 0 1 1 0 0 
lnthor 1 ?n 1 s 2 s 



Com arative Data 
Previous Fiscal Year Data FY 2010 

Processing Time 
2005 2008 2009 

Complaints pending during 
fiscal ear 

Average number of days in 
investi ation stage 129 127 
Average number of days in 
final action stage 81 

Complaint pending during 
fiscal year where hearing was 
re uested 

Average number of days In 
investigation stage 0 0 0 
Average number of days in 
final action sta e 

Complaint pending during 
fiscal year where hearing was 
not requested 

Average number of days in 
investi ation sta e 389 80 129 127 
Average number of days in 
final action stage 0 222 81 101 



Comnarattve Data FY 2010 Complaints Dismissed by Previous Fiscal Year Data thru 
Agency 2005 2006 2007 2008 2009 09/30/10 

Total Complaints Dismissed 0 0 0 2 1 2 
by Agency 
Average days pending prior to 0 0 0 19 1 27 
dismissal 
Complaints Withdrawn by 

Complainants 
Total Complaints Withdrawn 0 1 34 1 1 0 
bv Comolalnants 

Com arattve Data 



Findings of Discrimination 
Comn=-irative n,...,.. 

Rendered by Basis Previous Fiscal Year Data 

Note: Complaints can be FY 2010 thru 
filed alleging multiple 09/30/10 
bases. The sum of the 2005 2006 2007 2008 2009 
bases may not equal total 
complaints and findings. # O/o # O/o # Ofo # Ofo # Ofo # O/o 

Total Number Findings 0 0 0 0 0 
0"".rP 

rnln.-

Relioion 
Reprisal 
C::ov 

National Origin 
Equal Pay Act 
Age 
Disabilitv 
Nnn-El=n 

-- .. ;;--- .. - . ;·. _, -. . 



Findings After Hearing 
Race 
rnlnr-

Religion 
Reprisal 
C:ov 

National Origin 
Equal Pay Act 
Age 
Disability 
Nnn-i=i=n 

0:'& ~- ; -,, - . '· .. ·- ~ ' 
.. . .,.. ...... ' .. ~. I ... . - .. ·'" ., . 

-· .. •• ••• • --c1t Ma~ri•u• 
12::oro 

C-nlnr 

Religion 
Reprisal 
C:ov 

National Origin 
Equal Pay Act 
Age 

Disabilitv 
Nnn-FFn 



. - -· ft ....... 

Findings of Discrimination Previous Fiscal Year Data 
FY 2010 thru 

Rendered by Issue 2005 2006 2007 2008 2009 09/30/10 

# ow.I # oJ.iill # o-...m # oiil # 0- # .... Total Number Findings 
Appointment/Hire 
Assiqnment of Duties 

111. ••• ---'-

IConven::inn tn 1:0111-timo 

Disciplinary Action 

Donrim:oinrl 

Susoension 
Domnval 
ru·hpr 

Dutv Hours 
Evaluation Aooraisal 
Examination/fest 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pay Clncludina Overtime) 
Promotion/Non-Selection 
Reassianment 

Denied 
Directed 

In- --'-'- Arrnm- . -

Reinstatement 
Retirement 
Termination 
ITi:>rmc:/- · · ... ,_ nf 

ITime and .tl.tton~:onro 

Tralninq 
OthPr 

.. .. ·- ~ '•' .. 
I - ' • -



Findings After Hearing 
Appointment/Hire 
Assignment of Duties 
IAw"'rric: 
ICnnvPrc;lnn tn Ft•ll-timP 
Disciollnarv Action 

Demotion 
Reprimand 
Suspension 
... 
Other 

Evaluation Aooraisal 
~xamlnatinn!Test 

Harassment 
Non-Sexual 
Sexual 

Medical Examination 
Pav Ondudina Overtime) 
Promotion/Non-Selection 
Reassianment 

Denied 
Directed - ,..,hi"' A.rrnm . ,n 

Reinstatement 
Retirement 
Termination 
Terms/Conditions of 
Emo .. - - -L 

Time and Attendance 
TraininQ 
Other 

~ t ~ '-



Findings Without Hearing 

Aooointment/Hire 
Asslonment of Duties 
A - ~.;: 

Conversion to Full-time 
Disclolinarv Action 

Demotion 
Reorlmand 
Susoension 
Removal 
Other 

Dutv Hours 
Evaluation Aooraisal 
Examination/Test 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pav lincludlno Overtime) 
Promotion/Non-Selection 
Reassignment 

Denied 
Directed 

D- ;;;;.hi,:. _,---., ' " .,-.,-'-L<--

Reinstatement 
Retirement 
Termination 
Terms/Conditions of 
Em- . IL 

Time and Attendance 
Trainino · 
Other 



Pending Complaints Flied Comparative Data FY 2010 
in Previous Fiscal Years by Previous Fiscal Year Data thru 

Status 2005 2006 2007 2008 2009 09/30/10 
Total complaints from 9 9 33 2 0 3 
nrPvlnuc; Fiscal YParc; 
Total Complainants 9 9 14 2 0 3 
Number of complaints Dendlna 

Investiaation 0 0 12 0 0 0 
Hearin a 0 0 0 0 0 0 
Final Action 8 8 0 2 0 3 
Appeal with PAB or federal 1 1 15 0 0 0 
court 

Comparative Data FY 2010 
Complaint Investigations Previous Fiscal Year Data thru 

2005 2006 2007 2008 2009 09/30/10 
Pending Complaints Where 
Investigations Exceeds 
,D,.1"111irPrt TimP F ,..,, ·-- 0 0 12 0 0 0 

., 
I 

·' 
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United States 
General Accounting Office 
Operations Manual 

Subject: ADVERSE ACTIONS 

CHAPTER 1. INTRODUCTION 

Order 
2752.l 

July 23, 2001 

1. PURPOSE. This order contains the procedures for GAO officials to follow when taking adverse 
actions against employees and explains the rights of employees regarding adverse actions. 

2. SUPERSESSION. This order supersedes Interim Order 2752.l, "Adverse Actions," dated April 3, 
2001. Policy, procedures and references are updated throughout the order. 

3. REFERENCES. 

a. 5 U.S.C. Chapter 75. 

b. 5 C.F.R., Part 752. 

c. Section 2.5, 4 C.F.R., "Prohibited Personnel Practices." 

d. GAO Order 2211.l, "Veterans' Preference." 

e. GAO Order 2213.l, "Noncompetitive Positions." 

f. GAO Order 2307.l, "Veterans Readjustment Appointments." 

g. GAO Order 2315.l, "Status, Tenure, and Trial Periods." 

h. GAO Order 2316.1, "Competitive Time-Limited Employment." 

1. GAO Order 2317. l, "GA O's Senior Executive Service." 

J· GAO Order 2319.l, "GAO Senior Level Positions." 

k. GAO Order 2339.1, "Medical Determinations." 

l. GAO Order 2351.l, "Reduction in Force." 

m. GAO Order 2432.1, "Dealing With Unacceptable Performance." 

n. GAO Order 2536.l, "Grade, Band, and Pay Retention." 

Distribution: GAO Intranet Initiated by: Human Capital 



2752.1 July 23, 2001 

o. GAO Order 2713.2, "Discrimination Complaint Process." 

p. GAO Order 2751.1, "Discipline." 

q. GAO Order 2752.2, "Suspensions and Removals Taken in the Interest of National Security." 

r. GAO Notices 2771.l(A-92), (A-99), and (A-00), "Administrative Grievance Procedure." 

4. DEFINITIONS. 

a. "Adverse action" means a suspension, a reduction in grade or band, a reduction in pay, a furlough of 
30 days or less, or a removal. 

b. "Band" is a level of classification under GAO's Pay-for-Performance system. 

c. "Current continuous service" means civilian service in the same position or similar positions without 
a break of a workday. 

d. "Day" means a calendar day. 

e. "Furlough" means an employee is placed in a temporary non-duty, non-pay status for non-disciplinary reasons. 

f. "Grade" is a rank of positions under the General Schedule of Federal Wage classification system. 

g. "Indefinite suspension" means a suspension pending GAO investigation or further action. The 
indefinite suspension is of unspecified length and ends when conditions set forth in a proposal notice have 
been met. 

h. "Pay" means the basic pay rate set by the Comptroller General for a position before any deductions 
and additional compensation, such as overtime. 

1. "Preference eligible" means a veteran or a relative of a veteran as defined in. GAO Order 2211.1. 

j. "Reduction in band" means the involuntary change of an employee in GAO's broad-banded 
Pay-For-Performance system to a lower pay band. 

k. "Reduction in grade" means the involuntary change of a General Schedule or Federal Wage system 
employee to a lower grade. 

I. "Reduction in pay" means the involuntary reduction of an employee's pay. 

m. "Similar positions" mean positions in which the duties performed are similar in nature and character 
and require substantially the same or similar qualifications, such that the incumbent could be interchanged 
without significant training or undue work interruption. 

n. "Suspension" means the temporary placing of an employee in a nonduty, nonpay status for 
disciplinary reasons. 

2 
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o. "Unit head" means, for headquarters-based staff, a managing director or an SES-level office head; for 
field-based staff assigned to a team, the unit head is the team managing director; and for field-based staff not 
assigned to a team, the unit head is the regional director. 

S. STANDARDS FOR TAKING ADVERSE ACTIONS. 

a. GAO may take an adverse action, including a performance-based adverse action, against an 
employee only "for such cause as will promote the efficiency of the service." (5 U.S.C. 7513) 

b. GAO may not take an adverse action against an employee if doing so would constitute a prohibited 
personnel practice. (4 C.F.R. 2.5) 

6. ALTERNATIVE DISCIPLINE. With guidance from and the concurrence of the Human Capital 
Office (HC), a GAO official may take lesser disciplinary action, such as a letter of discipline in lieu of 
suspension or a paper suspension, in lieu of an adverse action as described in chapters 2 and 3. Refer to 
GAO Order 2751.1, Discipline, and the "Guide for Disciplinary Offenses and Penalties." 

3 
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CHAPTER 2. SUSPENSIONS FOR 14 DAYS OR LESS 

1. TYPE OF ADVERSE ACTION COVERED. This chapter covers all suspensions of 14 days or less, 
except suspensions taken for national security reasons. (See GAO Order 2752.2.) 

2. EMPLOYEE COVERAGE. 

a. Employees in administrative, professional, and support staff (APSS), and attorney positions are 
covered, except as follows: 

(1) Employees who are required to complete a 1-yearprobationary period, but have not yet done 
so, are not covered by this chapter. (See GAO Order 2315.1) 

(2) Employees whose appointments do not require a probationary period are not covered by this 
chapter until they have completed l year of current continuous service in the same position or similar 
positions. 

b. Employees in GAO analyst positions are covered, except as follows: 

( 1) Employees who are required to complete a 2-year probationary period, but have not yet done 
so, are not covered by this chapter. (In some cases the probationary period for GAO analyst employees is 1 
year. See GAO Order 2315 .1) 

(2) Employees whose appointments do not require a probationary period are not covered by this 
chapter until they have completed 2 years of current continuous service in the same position or similar 
positions. 

c. The following employees are not covered by this chapter: 

( l) the Comptroller General and the Deputy Comptroller General; 

(2) members of GAO's Senior Executive Service (see GAO Order 2317.1); 

(3) employees in GAO Senior Level Positions (see GAO Order 2319. l); 

( 4) experts and consultants; 

(5) reemployed annuitants; 

( 6) employees on time limited appointments of 1 year or less (see GAO Order 2316.1 ); 

(7) employees on Veterans Readjustment Act (VRA) appointments (see GAO Order 2307. l); and 

(8) employees on noncompetitive appointments, except for attorneys and Comptroller General 
(CG) appointees (see GAO Order 2213.1.). 

Note: Employees on VRA appointments and employees on noncompetitive appointments (except for 
attorneys and CG appointees) are excluded from coverage by this chapter consistent with 5 U.S.C. Ch. 75, 
Subch. 1. 

4 
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3. STEP 1 - PROPOSING A SUSPENSION. 

a. Written Proposal. Before an employee may be suspended, a proposing official (see par. 5) shall give 
the employee a written proposal. 

b. HC Office Review. The proposing official should submit the written proposal to Employee 
Relations, HC, before giving it to the employee. HC will review such notices for conformity to procedural 
requirements and provide advisory and technical assistance to proposing officials. 

c. Contents. The proposal shall: 

(I) state the specific reason(s) for the proposed suspension; 

(2) inform the employee that he or she and his/her representative may review the materials relied 
upon to support the proposed suspension; and 

(3) inform the employee that he or she may reply, orally or in writing, as set as forth para. 3e 
below. 

d. Representation. The employee may be represented by an attorney or other person. The deciding . 
official (see par. 5) may disallow as a representative an individual whose activities as a representative would 
cause a conflict of interest or position; whose release from his/her position would give rise to unreasonable 
costs; or whose priority work assignments preclude release. In such cases, the deciding official will notify 
the employee in writing oftheTeason(s) for the denial. 

e. Reply. The proposing official shall provide the employee a reasonable time (i.e., at least 3 days 
where feasible but in any event not less than 24 hours) to reply to the notice. 

(1) The employee may reply orally and/or in writing and furnish affidavits and other documentary 
evidence to support his or her reply. 

(2) If an oral reply is given, the deciding official may hear the reply or designate someone (other 
than the proposing official) to hear and prepare a written summary of it. 

(3) Employees are entitled to a reasonable amount of official time to review the supporting 
materials and to present an oral reply to the deciding official or designee. Official time shall not be 
authorized for any other activity related to the reply. 

f. Contributory Medical Conditions. If an employee wishes GAO to consider any medical (including 
mental) condition which may have contributed to the conduct and, if applicable, performance on which the 
proposed suspension is based, he or she must furnish management with appropriate medical documentation. 
The employee should, where possible, supply the documentation upon being informed of his or her conduct 
and, if applicable, performance deficiency. If the employee offers such documentation after receipt of an 
adverse action proposal, the information shall be supplied no later than the date for reply. 

( 1) If the medical documentation supplied by the employee is considered inadequate, the deciding 
official may 

5 
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(a) require the employee to undergo a medical examination, ifthe employee's position has 
physical requirements or medical standards or is covered by a medical evaluation program; or 

(b) offer the employee a medical examination, if the employee's position does not have physical 
requirements or medical standards or is not part of a medical evaluation program. 

(2) If the deciding official requires or offers a medical examination, he or she shall 

(a) inform the employee in writing of the reason(s) for the examination, and the consequences 
of not undergoing it; 

(b) designate the physician or mental health specialist to conduct the examination; 

( c) allow the employee to provide additional medical documentation; 

( d) indicate that GAO will pay for reasonable costs associated with the examination; and 

(e) grant the employee up to I day of administrative leave for the examination. 

(3) If the employee has the requisite years of service under the Civil Service Retirement System or 
the Federal Employees' Retirement System, GAO should give the employee information concerning 
disability retirement, but must not encourage or suggest that the employee take disability retirement. 
However, an employee's application for disability retirement should not stop or delay GA O's taking of an 
appropriate adverse action. 

4. STEP 2 - DECIDING THE PROPOSED SUSPENSION. 

a. In deciding on the proposed suspension, the deciding official shall consider 

(I) only the reason(s) specified in the notice of proposed action; and 

(2) the reply, if any, the employee and his or her representative gave to the notice. 

b. The deciding official should submit the decision to the HC before giving it to the employee HC 
reviews such notices for penalty consistency and conformity to procedural requirements. 

c. The decision shall contain specific findings as to whether the deciding official has sustained or not 
sustained each charge in the proposal (and, where applicable, each specification of a charge). In addition, 
the decision shall specify the factors considered in selecting the penalty (see app. I) and confirm that the 
action is "for such cause as will promote the efficiency of the service". 

d. The agency shall deliver the decision notice to the employee before the time the action will be 
effective. 

6 
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5. IDENTIFICATION OF PROPOSING AND DECIDING OFFICIALS. 

FIGURE 2.1. IDENTIFICATION OF PROPOSING AND DECIDING OFFICIALS 

If the employee against whom the Then the proposing official And the deciding official 
suspension action Is being taken Is ••• ls ... 
... 
reports to a supervisor who is that supervisor or a higher level the unit head 
below a managing director or unit supervisor in the employee's 
head chain of command designated 

by the unit head 

reports to a unit head the unit head the managing director if the 
unit head reports to a 
managing director. 

the Chief Operating Officer 
(COO) if the unit head reports 
to the COO. 

the Comptroller General (CG), 
if the unit head reports to the 
CG. 

reports to the COO, the COO the CG. 

reports to the CG, the CG the CG. 

Note: If the Chief M1ss10n Support Officer deems 1t appropnate, the Human Capital Officer may be 
designated to act as the deciding official in lieu of a unit head. 

6. EMPLOYEES' APPEAL RIGHTS. 

a. An employee may grieve a suspension of 14 days or less under the administrative grievance 
procedure, GAO Order 2771.1. A grievance must be submitted in writing to the Chief Operating Officer 
within l 0 days of the effective date of the suspension. 

b. An employee who believes that a suspension of 14 days or less is discriminatory on the basis of race, 
color, religion, sex, national origin, age, disability, sexual orientation or retaliation for protected activities 
may file a complaint with GAO's Opportunities and Inclusiveness Office under GAO Order 2713.2. To do 
so, the employee must contact a civil rights counselor for precomplaint counseling within 45 days of the 
effective date of the suspension. 

c. If an employee against whom an action is taken under this chapter believes the action constitutes a 
prohibited personnel practice as defined in 4 C.F.R. § 2.5, he/she may file a prohibited personnel practice 
complaint with the GAO Personnel Appeals Board's General Counsel's office. Any such complaint must be 
filed not later than 30 days after the effective date of the action. Complaints of discrimination, however, 
must first be filed with GAO's Opportunities and Inclusiveness Office. 
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7. DOCUMENTATION OF SUSPENSIONS. HC maintains the official suspension files, including the 
following documents: the proposal notice; the employee's written reply (includes email), if any; a summary 
of the employee's oral reply, if any; the decision notice; and any other supporting materials. Deciding 
officials are required to submit this material to theHC when an action has been completed. HC shall furnish 
copies of these documents to the affected employee and his/her representative upon the employee's written 
request. 
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CHAPTER 3. REMOVALS, SUSPENSIONS FOR MORE THAN 14 DAYS, 
REDUCTIONS IN GRADE OR BAND, REDUCTIONS IN PAY, 

AND FURLOUGHS FOR 30 DAYS OR LESS 

2752. l 

1. TYPES OF ADVERSE ACTIONS COVERED. This chapter covers the following types of adverse 
actions: 

a. removals; 

b. suspensions for more than 14 days; 

c. indefinite suspensions; 

d. reductions in grade or band; 

e. reductions in pay; and 

f. furloughs for 30 days or less. 

2. TYPES OF ACTIONS NOT COVERED. This chapter does not cover the following types of actions: 

a. suspensions or removals taken for national security reasons under GAO Order 2752.2; 

b. reductions in grade or band of supervisors or managers who have not completed the required 
supervisory or managerial probationary periods (see GAO Order 2315. l ); 

c. reductions in grade or band, or removals taken under GAO Order 2432.1; 

d. reduction-in-force actions taken under GAO Order 2351. l; 

e. terminations of appointments on their established expiration dates; 

f. terminations of time-limited promotions; 

g. reductions of employees' pay because the pay is contrary to law or regulation; 

h. actions that entitle employees to grade and pay retention and actions to end these entitlements (see 
GAO Order 2536.1); 

i. placement of intermittent or seasonal employees in nonduty, nonpay status in accordance with 
conditions established at the times of their appointments; 

j. voluntary employee actions; and 

k. actions ordered by the Personnel Appeals Board. 
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3. EMPLOYEE COVERAGE. 

a. Employees in APSS and attorney positions are covered, except as follows: 

( l) Employees who are required to complete a ! -year probationary period, but have not yet done 
so, are not covered by this chapter. (See GAO Order 2315.1) 

(2) Employees whose appointments do not require a probationary period are not covered by this 
chapter until they have completed I year of current continuous service in the same position or similar 
positions. 

b. Employees in GAO analyst positions are covered, except as follows: 

(1) Employees who are required to complete a 2-year probationary period, but have not yet done 
so, are not covered by this chapter. (In some cases the probationary period for GAO analyst employees is 1 
year. See GAO Order 2315.l) 

(2) Employees whose appointments do not require a probationary period are not covered by this 
chapter until they have completed 2 years of current continuous service in the same position or similar 
positions. 

c. The following employees are not covered by this chapter: 

( 1) the Comptroller General and the Deputy Comptroller General; 

(2) experts and consultants; 

(3) reemployed annuitants; 

( 4) employees on time limited appointments of 1 year or less (see GAO Order 2316.1); 

(5) non-preference eligible employees on noncompetitive appointments, except for attorneys and 
Comptroller General (CG) appointees (see GAO Order 2213.1.) 

Note: Non-preference eligible employees on noncompetitive appointments (except for attorneys and CG 
appointees) are excluded from coverage by this chapter consistent with 5 U.S.C. 7511. Section 7511 covers 
non-preference eligible "excepted service" employees only if they (I) are not serving probationary periods 
pending conversion to the "competitive service" or (2) have completed 2 years of current continuous service 
under other than a temporary appointment limited to 2 years or less. 

4. STEP 1 - PROPOSING AN ADVERSE ACTION. 

a. Advance Written Notice. A proposing official (see par. 6) shall give the employee a 30-day advance 
written proposal specifying the reason(s) for the proposed adverse action (See par. 4g for exceptions). The 
proposal shall state the specific reason( s) for the proposed action; inform the employee that he or she and 
his/her representative may review the materials relied upon to support the proposed action; and inform the 
employee that he or she may reply, orally or in writing, as set as forth para. 4d below. The proposing official 
should submit the proposal to HC before giving it to the employee. HC will review such notices for 
conformity to procedural requirements. 
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b. Furloughs. If GAO furloughs some but not all employees in a competitive level, the advance written 
notice must explain the basis for the furlough and why those particular employees were selected. 

c. Representation. The employee may be represented by an attorney or other person. The deciding 
official (see par. 6) may disallow as a representative an individual whose activities as a representative would 
cause a conflict of interest or position; whose release from his/her position would give rise to unreasonable 
costs; or whose priority work assignments preclude release. In such cases, the deciding official will notify 
the employee in writing of the reason(s) for the denial. 

d. Reply. 

(I) The proposing official shall provide the employee at least 7 days to reply orally, in writing, or 
both, and to furnish affidavits and other documentary evidence to support his or her reply. 

(2) If an oral reply is given, the deciding official may hear the reply or designate someone else 
(other than the proposing official) to hear and prepare a written surnrnary of it. 

(3) Employees are entitled to a reasonable amount of official time to review the supporting 
materials and to present an oral reply to the deciding official or designee. Official time shall not be 
authorized for any other activity related to the reply. 

e. Employee Status During Notice Period. 

( 1) An employee whose removal or suspension has been proposed generally shall remain in a duty 
status in his or her regular position during the notice period. However, ifthe employee's presence at work 
would pose a threat to the employee or others, result in the loss of or damage to government property, or 
otherwise jeopardize legitimate government interests, the proposing official may, in consultation with the 
HC. 

(a) assign him\her to duties that would not present a threat to safety, GAO's mission, or 
government property; 

(b) allow the employee to take annual leave, sick leave, or leave without pay, as appropriate; 

(c) charge the employee with absence without leave (AWOL) for unapproved absences; 

(d) and/or place the employee in a paid, nonduty status, i.e., administrative leave, for such time 
as is necessary to effect the action. 

f. Contributory Medical Conditions. If an employee wishes GAO to consider any medical (including 
mental) condition which may have contributed to the conduct and, if applicable, performance on which the 
proposed adverse action is based, he or she must furnish management with appropriate medical 
documentation. The employee should, where possible, supply the documentation upon being informed of 
his or her conduct and, if applicable, performance deficiency. If the employee offers such documentation 
after receipt of an adverse action proposal, the information shall be supplied no later than the date for reply. 

( 1) If the medical documentation supplied by the employee is considered inadequate, the deciding 
official may 
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(a) require the employee to undergo a medical examination ifthe employee's position has 
physical requirements or medical standards or is covered by a medical evaluation program; or 

(b) offer the employee a medical examination ifthe employee's position does not have physical 
requirements or medical standards or is not part of a medical evaluation program. 

(2) If the deciding official requires or offers a medical examination, he or she shall 

(a) inform the employee in writing of the reason(s) for requiring or offering the examination 
and the consequences of not undergoing it; 

(b) designate the physician or mental health specialist to conduct the examination; 

( c) allow the employee to provide additional medical documentation; 

(d) indicate that GAO will pay for reasonable costs associated with the examination; and 

( e) grant the employee up to 1 day of administrative leave for the examination. 

(3) If the employee has the requisite years of service under the Civil Service Retirement System or 
the Federal Employees' Retirement System, GAO should give the employee information concerning 
disability retirement, but must not encourage or suggest that the employee take disability retirement. 
However, this will not stop the proposed action. 

g. The deciding official may give less than 30 days' advance written notice for a proposed removal or 
suspension when there is reasonable cause to believe that the employee has committed a crime for which he 
or she may be imprisoned. In such cases, the employee is entitled to reply to the proposal notice within a 
reasonable time, but not less than 7 days. GAO may forgo the advance written notice and opportunity to 
answer when it furloughs employees because of unforeseeable circumstances, such as sudden equipment 
breakdowns, acts of God, or emergencies requiring the immediate curtailment of activities. 

5. STEP 2 - DECIDING THE PROPOSED ADVERSE ACTION. 

a. In deciding on the proposed adverse action, the deciding official shall consider 

(1) the reason(s) specified in the notice of proposed action and 

(2) the reply, if any, the employee and his or her representative gave to the notice. 

b. The deciding official should submit the decision to HC, before giving it to the employee. HC will 
review such notices for penalty consistency and conformity to procedural requirements. 

c. The decision shall 

(1) contain specific findings as to whether each charge (and, where applicable, each specification 
ofa charge) in the proposal is or is not sustained; 

(2) specify the factors considered in selecting the penalty (see app. l ); and 
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(3) continn that the action is "for such cause as will promote the efficiency of the service". 

d. The agency shall deliver the decision notice to the employee at or before the time the action will be 
effective. 

6. IDENTIFICATION OF PROPOSING AND DECIDING OFFICIALS. 

FIGURE 3.1. IDENTIFICATION OF PROPOSING AND DECIDING OFFICIALS 

If the employee against whom the Then the proposing official And the deciding official 
adverse action is being taken ... is ... is ... 

reports to a supervisor who is that supervisor or a higher level the unit head 
below a managing director or unit supervisor in the employee's 
head chain of command designated 

by the unit head 

reports to a unit head the unit head the managing director if the 
unit head reports to a 
managing director. 

the Chief Operating Officer 
(COO) if the unit head reports 
to the COO. 

the Comptroller General (CG), 
if the unit head reports to the 
CG . 

. 

reports to the COO, the COO the CG. 

reports to the CG, the CG the CG. 

Note: If the Ch1efM1ss10n Support Officer deems 11 appropriate, the Human Capital Officer may be 
designated to act as the deciding official in lieu of a unit head. 

7. EMPLOYEES' APPEAL RIGHTS. 

a. An employee may appeal an adverse action under this chapter to the Personnel Appeals Board by 
filing a written charge with the GAO Personnel Appeals Board's General Counsel's office within 30 days of 
the effective date of the action. The employee may raise allegations of prohibited personnel practices in the 
appeal. 

b. An employee who believes that an adverse action under this chapter is discriminatory on the basis of 
race, color, religion, sex, national origin, age, or disability, or retaliation for activities protected by the anti
discrirnination statutes may elect to do either (but not both) of the following; 

(I) File a charge directly with the General Counsel of the Personnel Appeals Board within 30 days 
of the effective date of the action and raise the issue of discrimination in the course of proceedings before 
the Board; or 
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(2) File a complaint under GAO Order 2713.2. To do so, the employee must contact a counselor in 
the Opportunities and Inclusiveness Office within 45 days of the effective date of the action. 

c. An employee may file a complaint of discrimination on the basis of sexual orientation under GAO 
Order 2713.2. To do so, the employee must contact a counselor in the Opportunities and Inclusiveness 
Office within 45 days of the effective date of the action. 

8. DOCUMENTATION OF ADVERSE ACTIONS. HC maintains the official adverse action files, 
including the following documents: the proposal notice; the employee's written reply (includes email), if 
any; a summary of the employee's oral reply, if any; the decision notice; and any other supporting materials. 
Deciding officials are required to submit this material to HC when an action has been completed. HC shall 
furnish copies of these documents to the affected employee and his/her representative upon the employee's 
written request. 
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APPENDIX 1 FACTORS FOR DETERMINING APPROPRIATE PENALTIES 

1. GENERAL. The following factors should be considered by officials in determining the 
appropriateness of proposed penalties and in making decisions in adverse action cases. The factors 
represent considerations which may play a role in determining whether lenient or stern treatment is 
warranted in particular disciplinary actions. The factors are as follows: 

2752. l 

a. the nature and the seriousness of the offense and its relation to the employee's duties, position, and 
responsibilities, including whether the offense was intentional, technical, inadvertent, was committed 
maliciously, for gain, or was frequently repeated; 

b. the employee's job level and type of employment, including supervisory or fiduciary role, contacts 
with the public, and the prominence of the position; 

c. the employee's past disciplinary record; 

d. the employee's past work record, including length of service, performance on the job, ability to get 
along with coworkers, and dependability; 

e. the effect of the offense upon the employee's ability to perform at a satisfactory level and its effect 
upon supervisors' confidence in the employee's ability to perform assigned duties; 

f. consistency of the penalty with those imposed llpon other employees for the same or similar 
offense(s); 

g. consistency of the penalty with the Guide for Disciplinary Offenses and Penalties (see GAO Order 
2751.l); 

h. the notoriety of the offense or its impact upon GAO's reputation; 

i. the clarity with which the employee was on notice of any rules that were violated in committing the 
offense or had been warned about the conduct in question; 

j. the potential for the employee's rehabilitation; 

k. mitigating circumstances surrounding the offense such as unusual job tensions; personality 
problems; mental impairment; and harassment, bad faith, malice or provocation on the part of others 
involved in the matter; and 

\. the adequacy and the effectiveness of alternative sanctions to deter such conduct in the future by the 
employee or others. 

2. APPLYING THE FACTORS. The proposing and deciding officials should consider those factors set 
forth in paragraph l above that are relevant to the circumstances of the individual case. Not every factor 
applies in every case. The proposing and deciding officials must weigh or balance the factors in selecting 
the appropriate penalty. 
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CHAPTER 1. PURPOSE AND GENERAL INFORMATION 

1. PURPOSE. This order establishes the policies for initiating and taking disciplinary actions in the U.S. 
Government Accountability Office (GAO) and provides general management guidelines for taking 
disciplinary actions. 

2. SUPERSESSION. This order supersedes GAO Order 2751.1, Discipline, dated May 21, 2001. 
Changes have been made throughout this order to update organizational codes and title changes. 

J. REFERENCES. 

a. 31 USC 732. 

b. 4 C.F.R., Subchapter A, Part 2. 

c. GAO Order 2752.1, "Adverse Actions." 

.d. GAO Order 2315.1, "Status, Tenure, and Trial Periods." 

e. GAO Order 2432.1, "Dealing With Unacceptable Performance." 

f. GAO Order 2531.3, "Within-Grade Salary Increases." 

g. GAO Order 2713.2, "Discrimination Complaint Process." 

h. GAO Order 2731.1, "Suitability." 

i. GAO Order 2752.2, "Removals and Suspensions in the Interests of National Security." 

J. GAO Order 2771.1, "Administrative Grievance Procedure." 

4. DEFINITIONS. For purposes of this order, the following definitions apply: 

a. Admonishment: A warning to an employee by a supervisor concerning the employee's behavior. It 
may be oral or written. It is an informal disciplinary action and as such is not reflected in the 
employee's official personnel folder. It may also be called a warning or caution. 

b. Adverse Action: The personnel action of removal, reduction in grade, band, or pay, or suspension 
against an employee for such cause as will promote the efficiency of the government. 

c. Day: A calendar day. 

d. Demotion: Involuntary reduction in pay level of a GAO Senior Executive Service or GAO Senior 
Level employee, involuntary reduction in band of an employee who is under GAO's broadbanded 
performance based compensation system to a position in a lower band, or involuntary reduction in 
grade ofa General Schedule (GS)- equivalent or Wage Grade employee to a position at a lower 
grade level. 

e. Reduction in Pay: The involuntary reduction in the rate of basic pay of an employee. 

f. Removal: Involuntary separation of an employee based on misconduct. 
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g. Reprimand: A written disciplinary action against an employee that is more severe than an 
admonishment. A reprimand is placed in the employee's official personnel folder for a period of at 
least l year but not more than 3 years. 

h. Resignation: A separation, other than retirement, at an employee's request. It is a voluntary 
expression of the employee's desire to leave the organization that is normally made in writing. 

i. Sus.pension: The placement of an employee, for disciplinary reasons, in a temporary status without 
duties and pay. 

5. ADVICE AND ASSISTANCE FROM THE HUMAN CAPITAL OFFICE. 

a. Managers, supervisors, and human capital consultants are encouraged to seek advice and assistance 
regarding possible disciplinary actions, including procedures to be followed, from the Human 
Capital Office. The Human Capital Office provides guidance, consultation, and assistance to 
management on employee relations matters, including grievances and appeals, adverse actions, 
employee discipline, and related matters. 

b. Managers, supervisors, and human capital consultants may also seek advice and assistance regarding 
possible disciplinary actions from GAO Counseling Services with respect to impact of 
organizational and interpersonal factors on resulting employee conduct and possible alternatives to 
formal disciplinary action. 

c. Certain documents require review and clearance by the Human Capital Office prior to issuance. For 
details, see GAO Order 2432.1, "Dealing with Unacceptable Performance;" GAO Order 2531.3, 
"Within-Grade Salary Increases;" and GAO Order 2752.1, "Adverse Actions," for details. 

6. TIMING OF pISCIPLINARY ACTIONS. Because circumstances vary with each case, no specific 
deadlines can be established. It is important that all disciplinary actions be taken in a timely manner, 
that is, as close as possible to the event or management's awareness of it. 

7. LOOKING INTO ALLEGED ACTS OF MISCONDUCT. 

a. Before initiating disciplinary actions, supervisors and managers should gather sufficient information 
regarding the alleged acts of misconduct to persuade them that the employee in question committed 
the acts. Supervisors and managers should talk with persons having information about the acts and 
can obtain written statements from them. 

b. Supervisors and managers should talk with any employee alleged to have engaged in misconduct 
before initiating disciplinary action. 

c. In some circumstances, particularly when violations oflaw may be involved, it is appropriate for 
management to refer matters to Security and Safety for investigation. 

8. DISCIPLINARY ACTION BASED ON OFF-DUTY MISCONDUCT. Under some circumstances, 
GAO can and should initiate disciplinary action for off-duty misconduct. Action is appropriate when a 
nexus (i.e., a link) exists between the misconduct and the efficiency of the service. The misconduct 
must, among other things, affect the employee's or his/her coworkers' job performance, or 
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management's confidence in the employee's performance, or interfere with GAO's mission. The nature 
of the employee's duties may be critical to determining nexus. While previous cases should be 
considered in making a nexus determination, each case must be examined carefully as differences 
between cases can be subtle. The Human Capital Office should be contacted for assistance in making 
nexus determinations. 

9. DOCUMENTATION. In order to support a disciplinary action, it is critically important that 
supervisors and managers maintain specific detailed documentation of the facts. Such documentation 
may take a variety of forms, such as supervisory notes of conversations and/or events; documents, such 
as telephone messages and official documents (such as performance appraisals and records of 
performance reviews, time and attendance reports, travel vouchers, or work products); records of 
previously imposed disciplinary action; and, where applicable, reports of findings resulting from 
investigations conducted by Security and Safety. Any documentation which contains confidential or 
privileged information must be maintained in secure areas to protect its confidentiality. 

10. PROHIBITION ON COERCED RESIGNATIONS OR RETIREMENTS. Under no circumstances 
shall coercion be used for the purpose of securing resignation or retirement. Managers are urged to seek 
the advice of the Human Capital Office before engaging in a discussion of possible resignation or 
retirement with an employee in all circumstances but particularly when disciplinary action has been 
initiated against the employee. 

a. Retirement or Resignation of an Employee Not In Good Standing. Whenever a manager has made a 
decision to propose a removal; reduction in grade, band, or pay; or suspension, the manager may 
inform the employee that he/she can retire (if eligible) or resign in lieu of facing disciplinary action. 
In such cases, the employee must be advised that the decision whether to retire or resign is entirely 
the employee's. Although management will not stop or unduly delay the disciplinary action process, 
the employee must have sufficient time, in any event not less than 24 hours, to make a reasoned 
choice. 

b. Resignation of Employee With Ap,peal Rights. If an employee with appeal rights voluntarily resigns 
to avoid conduct action proceedings and management has already given the employee a written 
proposal or a decision to take an adverse action, a remark must be entered on the Standard Form 50 
documenting the proposed action. 

c. Resignation of Employee Without Appeal Rights (Probationary Employees and Employees on 
Temporary Ap,pointments). If an employee without appeal rights voluntarily resigns to avoid 
termination based on misconduct, the employee should be informed that the Standard Form 50, 
Notification of Personnel Action, recording the resignation, will not state the nature of his/her 
misconduct. 

11. GRIEVANCES AND APPEALS. 

a. As a general rule, employees against whom disciplinary actions are taken have a right to protest the 
actions formally. The type of disciplinary action involved determines whether the recourse is a 
grievance under GAO Order 2771.1, "Administrative Grievance Procedure," or an appeal to the 
GAO Personnel Appeals Board. See GAO Order 2771. I and PAB regulations, 4 C.F.R. Part 28, for 
further guidance. Employees are not entitled to grieve or appeal warnings of possible future 
disciplinary actions. 
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b. Employees may file complaints under GAO Order 2713.2, "Discrimination Complaint Process," 
concerning any disciplinary action if they contend that the action is the result of discrimination on 
the basis of race, color, religion, sex, national origin, age, disability, sexual orientation, or retaliation 
for protected activities. 

12. ACTIONS COVERED BY OTHER ORDERS. Procedures applicable to a variety of actions not 
covered by GAO Order 2751.1, both disciplinary and nondisciplinary in nature, are discussed in other 
GAO Orders. Information about these procedures may be found as follows: 

Information about--

Removals, demotions, or suspensions 
based on misconduct or a combination 
of misconduct and poor performance. 

Removals or reductions in grade/band 
based solely on unacceptable 
performance. 

Terminations during probationary 
period. 

Denials of within grade salary 
increases. 

Removals and suspensions taken in 
in the interests of national security. 

Suitability disqualifications. 

Is located in--

GAO Order 2752.l 

GAO Order 2432. l 

GAO Order 2315. l, ch. 7 

GAO Order 253 l .3 

GAO Order 2752.2 

GAO Order 273 l. l 
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CHAPTER 2. CHOOSING AMONG DISCIPLINARY ACTIONS 

1. FACTORS TO BE CONSIDERED IN DETERMINING AN APPROPRIATE PENALTY. 

a. Reasonableness of Action. No disciplinary action shall be taken against an employee unless the 
allegations against the employee are supported by the preponderance of the evidence. 

b. Factors to be Considered in Selecting Penalties. In selecting a penalty to propose or deciding what 
penalty to impose for an offense, the manager or supervisor considers such factors as 

(I) the nature and seriousness of the offense and its relation to the employee's duties, position and 
responsibilities, including whether the offense was intentional, technical or inadvertent, was 
committed maliciously or for gain, or was frequently repeated; 

(2) the employee's job level and type of employment, including supervisory or fiduciary role, 
contacts with the public, and prominence of the position; 

(3) the employee's past disciplinary record; 

(4) the employee's past work record, including length of service, performance on the job, ability to 
get along with fellow workers, and dependability; 

(5) the effect of the offense upon the employee's ability to perform at a satisfactory level and its 
effect upon the supervisor's confidence in the employee's ability to perform assigned duties; 

( 6) consistency of the penalty with those imposed upon other employees for the same or similar 
offenses; 

(7) consistency of the penalty with GAO's guide for disciplinary offenses and penalties; 

(8) the notoriety of the offense or its impact upon the reputation of GAO; 

(9) the clarity with which the employee was on notice of any rules that were violated in committing 
the offense, or had been warned about the conduct in question; 

(10) potential for the employee's rehabilitation; 

( 11) mitigating circumstances surrounding the offense such as unusual job tensions, personality 
problems, mental impairment, harassment, or bad faith, malice, or provocation on the part of 
others (including managers and supervisors) involved in the matter; and, 

(12) the adequacy and effectiveness of alternative sanctions to deter such conduct in the future by 
the employee or others . 

. c. Nondiscrimination. In no event shall GAO discriminate against an employee by taking disciplinary 
action on the basis of any of the following: 

(1) race, color, religion, sex, national origin, age, or disability; 
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(2) partisan political beliefs, affiliations, or activities; 

(3) marital status; or 

( 4) sexual orientation. 

d. Retaliation and Reprisal. GAO shall not take disciplinary action against an employee 

(I) in retaliation for the employee's having engaged in protected activity; 

(2) in reprisal for the employee's exercise of any appeal right granted by any law, rule, or regulation; 
or 

(3) in reprisal for the employee's engaging in whistleblowing as described in 5 use 2302(b)(8). 

2. LETTERS OF REPRIMAND. Letters of reprimand shall cite the specific acts for which the 
employee is reprimanded, and shall include a warning that repetition of the offense or other improper 
action may lead to a recommendation for more severe disciplinary action. They shall inform the 
employee that the reprimand may be grieved through GAO's grievance procedure, that a copy of the 
letter will be filed in his/her official personnel folder for a period of at least 1 year but not more than 3 
years, and that he/she can ask, after 1 year, that the letter be removed from the official personnel folder. 
In most cases, it is best if the warning about more severe disciplinary action is stated in general terms 
(e.g., "repetition ... may lead to more severe disciplinary action, up to and including removal"). 

3. SUSPENSIONS FROM DUTY AND PAY. See GAO Order 2752.1, "Adverse Actions," for 
regulatory material regarding suspensions. 

a. Suspension as a disciplinary action is effected when it is believed that the employee may be worthy 
of retention in the service, but action more severe than a letter of reprimand is required. It is 
mandatory to impose a disciplinary suspension in certain situations prescribed by law. For example, 
under the U.S. Code a suspension for at least 1 month must be imposed for willfully using or 
authorizing use of any government-owned or government-leased passenger vehicle for other than 
official purposes. (The U.S. Code provision does not cover use of vehicles rented by employees for 
the purpose of carrying out official duties.) 

b. A GAO employee may be indefinitely suspended pending an initial adjudication in the judicial 
process ifhe or she has been arrested and/or indicted, it is determined that there is reasonable cause 
to believe that a crime has been committed, and the alleged misconduct which led to the arrest or 
indictment bears a sufficient relationship to the employee's duties to warrant the action as promoting 
the efficiency of the service. If the employee pleads guilty or is convicted, the agency may proceed 
with appropriate disciplinary action on the basis of the misconduct which led to the conviction 
without returning the employee to duty from the indefinite suspension. Managers should consult 
with the Human Capital Office before implementing any indefinite suspension both as to the 
advisability of taking such action and the length of such suspension. 

4. REDUCTIONS IN GRADE, BAND. OR PAY. 

a. Reduction in grade, band or pay as a disciplinary action may be effected when action more severe 
than a suspension is required, but it is believed that the employee may be worthy of retention in the 
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service. In appropriate circumstances, the reduction in grade or band may include placement in a 
different series and/or movement to a nonsupervisory position. For example, an employee who is 
reduced in grade or band as discipline for an abuse of fiduciary responsibility may be placed in a 
different, but related, series where the employee's skills and experience will be valuable, but the 
fiduciary responsibility making the misconduct possible is not present. Similarly, a supervisory 
employee who is reduced in grade as discipline for an abuse of supervisory authority may be placed in a 
nonsupervisory position. 

b. For more information about reduction in grade, band, or pay solely for unacceptable performance, 
see GAO Order 2432.1, "Dealing with Unacceptable Performance." For information about reduction 
in grade, band, or pay for misconduct or a combination of misconduct and poor performance, see 
GAO Order 2752.1, "Adverse Actions." 

5. REMOVALS. 

a. A removal for misconduct is effected when other less severe disciplinary actions have been effected 
and have failed to correct the problem or when a single offense is so serious as to warrant removal. 
Action to remove an employee is taken when the removal is for such cause as will promote the 
efficiency of the service. 

b. For more information about offenses warranting removal, see Appendix I. Guide for Disciplinary 
Offenses and Penalties. For information about reduction in grade, band, or pay solely for 
unacceptable performance, see GAO Order 2432.1, "Dealing with Unacceptable Performance." For 
information about reductions in grade, band, or pay for misconduct or a combination of misconduct 
and poor performance, see GAO Order 2752.1, "Adverse Actions." 
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APPENDIX 1. GUIDE FOR DISCIPLINARY OFFENSES AND PENALTIES 

What is the purpose of the Guide? 

The following "Guide for Disciplinary Offenses and Penalties" is not mandatory but is a guide to those 
managers responsible for disciplining employees. Decisions concerning the imposition of penalties are 
within the sole discretion of the responsible manager and should be made on a case-by-case basis taking 
into consideration all relevant facts, including those enumerated at ch. 2, par. 1 b. 

When should disciplinary action be taken? What action? 

• In deciding what, if any, action to take in a given situation, the official with authority to take the action 
should look to the Guide for assistance. In addition, the official should contact the Human Capital 
Office. 

• In many cases, it is appropriate to take informal action (i.e., supervisory counseling). No record of such 
actions is placed in the employee's official personnel folder. If the employee later commits other 
offenses, the prior action is useful as support for a higher level of disciplinary action. 

How should the Guide he used? 

• The Guide lists offenses by category. For each offense, it indicates a suggested range of penalties for the 
first offense, the second offense, and subsequent offenses. 

• An offense can be a single occurrence of misconduct, or several connected occurrences that results in a 
single disciplinary action. For example, an employee on leave restriction who is absent without leave 
(AWOL) for three days (consecutive or not) has committed a single offense, not three offenses, unless 
disciplinary action was taken after the first or second day of AWOL. If disciplinary action (e.g., a 
reprimand) is taken against the employee as a result of the 3 days of AWOL and the employee 
subsequently is AWOL for another 3 days, those absences collectively constitute the second offense. 

What about penalties for offenses not listed in the Guide? 

The Guide does not include every potential cause for taking disciplinary action. If the official with 
authority to take disciplinary action believes that there is reason to take disciplinary action against an 
employee, but the offense is not listed in the Guide, the penalty for the most closely comparable 
offense(s) should be referenced. The official should contact the Human Capital Office before making a 
decision. 
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GUIDE FOR DISCIPLINARY OFFENSES AND PENAL TIES 

TYPE OF OFFENSE "UGGESTED SUGGESTED SUGGESTED 
PENALTY FOR 1" PENALTY FOR 2ND PENALTY FOR 
OFFENSE OFFENSE SUBSEOUENT 

OFFENSES 

I. Attendance:1 

a. Unauthorized absence on Admonishment to 5- Reprimand to 14-day 14-day Suspension to 
scheduled day of work'. day Suspension Suspension Removal 

b. Recurring or unwarranted Reprimand Reprimand to 5-day 5-day Suspension to 
tardiness.1 Suspension Removal 

c. Violation of properly 3-day Suspension 5- to 14-day 14-day Suspension to 
imposed leave restrictions. Suspension Removal 

d. Improper use of sick leave Admonishment to 5- Reprimand to 14-day 10-day Suspension to 
for any reason other than day Suspension Suspension Removal 
incapacitation, medical care, or 
other reasons permitted under 
GAO Order 2630.1 ). 

2. Fiscal lrree:ularities: 

a. Unauthorized and/or 14-day Suspension to Removal 
improper use of government Removal 
funds or of other funds which 
come into an employee1s 
possession by reason of 
employment. 

b. Submission of, abusing or Reprimand to Removal Removal 
allowing the submission of 
falsely stated travel, payroll, 
loan or purchase vouchers or 
their supporting documents 
(e.g., application for leave). 

c. Failure to properly account Reprimand to Removal Removal 
for or make proper distribution 
of any money, property or other 
thing of value received by or 
coming into employee's custody 
as a result of employment. 

d. Making or authorizing Reprimand to 5-day Reprimand to 14-day 14-day Suspension to 
obligation or expenditure of Suspension Suspension Removal 
funds against any allotment if in 
excess of amount available 
(violation of Anti-Deficiency 
Act). 

9 
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TYPE OF OFFENSE SUGGESTED SUGGESTED SUGGESTED 
PENALTY FOR lST PENALTY FOR 2"0 PENALTY FOR 
OFFENSE OFFENSE SUBSE"UENT 

OFFENSES 

3. Conduct Prejudicial to the Best Interests of the Government: 

a. Conduct which causes the 14-day Suspension to Removal 
employee to be convicted of a Removal 
criminal charge which relates to 
the employee's position and the 
mission of the agency . 

. 

b. Actual or attempted theft. 5-day Suspension to Removal 
Removal 

c. Unauthorized removal of Reprimand to 14-day 5-day Suspension to Removal 
government-owned or leased Suspension Removal 
property or property over which 
governmental custody is 
exercised.~ 

d. Concealing, removing, Reprimand to Removal 7-day Suspension to Removal 
mutilating, altering, or Removal 
destroying government records. 

e. Unauthorized use of, or Reprimand to Removal 5-day Suspension to Removal 
authorizing the use of, Removal 
government property, facilities 
or services for other than 
official purposes.~ 

f. Conducting non-authorized Admonishment to 10- Reprimand to Removal 5-day Suspension to 
personal business while in duty day Suspension Removal 
status. 

g. Willful use, or authorizing I-month Suspension to Removal 
use, of any government-owned Removal 
or -leased passenger vehicle for 
other than official business. 
Carries mandatory penalty of 1-
month suspension. See 31 USC 
1349. 

h. Unauthorized use of federal Reprimand to 5-day Reprimand to 14-day Removal 
telecommunication system, Suspension Suspension 
commercial long distance 
facilities, or misuse of the 
lntemet.li 

10 
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TYPE OF OFFENSE SUGGESTED SUGGESTED SUGGESTED 
PENALTY FOR lST PENALTY FOR 2'" PENALTY FOR 
OFFENSE OFFENSE SUBSEOUENT 

OFFENSES 
i. Unauthorized or improper use Reprimand to Removal 5-day Suspension to Removal 
of government credit cards Removal 
(e.g., cards issued to purchase 
office supplies, gift awards or 
for motor vehicle operators to 
buy gas). 

j. Use of contractor-issued Reprimand to 5-day Reprimand to 14-day 10-day Suspension to 
charge cards for illegal purposes Suspension Suspension Removal 
or repeated instances of 
personal use, or failure to pay, 
or to pay on time, bills on such 
cards. 

k. Loss of, deliberate damage Reprimand to 10-day 2-day Suspension to 5-day Suspension to 
to, or unauthorized destruction Suspension Removal Removal 
of government property, 
records, or information. 

I. Discourteous conduct to the Admonishment to I - Reprimand to 5-day I-day to 14-day 
public (see 4 CFR 7,5). day Suspension Suspension Suspension 

m. Fighting, inflicting or Admonishment to Reprimand to Removal 5-day Suspension to 
attempting to inflict bodily Removal Removal 
injury or otherwise treating a 
public disturbance while on 
duty or on government 
premises. 

n. Unprofessional conduct: Reprimand to Removal 5-day Suspension to Removal 
conduct unbecoming a GAO Removal 
employee.1 

o. Placement on a GAO Admonishment to 3- Reprimand to 14-day 5-day Suspension to 

computer ofnonapproved day Suspension Suspension Removal 

hardware, software, special 
applications and/or 
peripherals. 

4. Sexual Harassment:• 
a. Sexual harassment. 3-day Suspension to 14-day Suspension to Removal 

Removal Removal 
b. Unprofessional conduct of.a Reprimand to I 0-day 5-day Suspension to Removal 
sexual nature. Suspension Removal 
c. Retaliation against an 3-day Suspension to 14-day Suspension to Removal 
employee arising from or in Removal Removal 
connection with an allegation of 
sexual harassment. 

11 
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TYPE OF OFFENSE SUGGESTED SUGGESTED "UGGESTED 
PENALTY FOR IST PENALTY FOR 2No PENALTY FOR 
OFFENSE OFFENSE "UBSEOUENT 

"FFENSES 

5. Insubordination: 

a. Refusal/failure to comply Reprimand to 14-day 14-day Suspension to Removal 
with legitimate supervisory Suspension Removal 
instructions. 

b. Willful failure to complete Reprimand to 14-day 14-day Suspension to Removal 
Continuing Professional Suspension Removal 
Education credits as required 
(see GAO Order 2410.2). 

c. Failure to submit required Admonishment to Reprimand to 5-day 5-day Suspension to 
background forms within Reprimand Suspension Removal 
prescribed timeframe or to 
attend scheduled security 
briefing. 

6. Ne2li2ent performance of duties: 

a. Where waste or other cost is Admonishment to Reprimand to 5-day 5-day to 30-day 
insubstantial. Reprimand Suspension Suspension 

b. Where waste or other cost is Reprimand to 5-day 5-day Suspension to 30-day Suspension to 
substantial Suspension Removal Removal 

7. Deliberate misrepresentation, Reprimand to 30-day 5-day Suspension to 14-day Suspension to 
falsification, e,;aggeration, or Suspension Removal Removal 
concealment of material fact(s) in 
connection with any official 
document, employment document, 
time and attendance report, or 
matter(s) under official 
investigation. 

8. Sleeping on duty Admonishment to 5- Reprimand to 14-day I 0-day Suspension to 
day Suspension Suspension Removal 

9. Gambling on government Reprimand to 5-day Reprimand to 1 0-day 10-day Suspension to 
premises or while in duty status. Suspension Suspension Removal 

1 O. Soliciting or accepting gifts, Reprimand to Removal 14-day Suspension to Removal 
loans, favors, etc., from GAO Removal 
subordinates, or from persons, 
firms, or corporations with whom 
official relations exist, have 
existed, or may exist.2 
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TYPE OF OFFENSE SUGGESTED SUGC:ESTED SUGGESTED 
PENALTY FOR lST PENAL TY F"R 2'0 PENALTY FOR 
OFFENSE OFFENSE SUBSEnUENT 

OFFENSES 

11. Eneaeine in Outside Employment Without Securine Prior Written APoroval: 

a. Where no conflict of interest Admonishment to Reprimand to 3-day 5-day Suspension to 
is involved. Reprimand Suspension Removal 

b. Where conflict of interest is Reprimand to Removal 30-day Suspension to Removal 
involved. Removal 

12. Violations of Financial Disclosure Requirements: 

a. Willful failure to file 14-day Suspension to Removal 
financial disclosure reports or Removal 
requested ·amendments. 

b. Untimely filing of financial Admonishment to Reprimand to 3-day 5- to 14-day 
disclosure re}iiorts or requested Reprimand Suspension Suspension 
amendment. 

c. Falsifying financial disclosure reports or failing to report 
required information in such reports. 

I) Where conflict of 5-day Suspension to Removal 
interest is involved. Removal 

2) Where no conflict of Admonishment to 5- Reprimand to 14-day 5-day Suspension to 
interest is involved. day Suspension Suspension Removal 

13. Discrimination:!! 
a. Discrimination against an 3-day Suspension to 14-day Suspension to Removal 
employee or applicant for Removal Removal 
employment because of race, 
color, sex, religion, national 
origin, age, disability, or sexual 
orientation. 

b. Retaliation against an 3-day Suspension to 14-day Suspension to Removal 
employee for having engaged in Removal Removal 
a protected activity or in 
reprisal for the exercise of an 
appeal right granted by any law, 
rule or regulation or for 
engaging in whistleblowing. 

14. Intoxicants and Illegal Drugs: 

a. Using or being under the 3- to 30-day 14-day Suspension to Removal 
influence of intoxicants or drugs Suspension Removal 
while on official duty or 
reporting for duty or being on 
duty under the influence of 
intoxicants or drugs. 
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TYPE OF OFFENSE SUGGESTED SUGGESTED SUGGESTED 
PENAL TY FOR I sT PENALTY FOR 2'° PENALTY FOR 
OFFENSE OFFENSE SUBSE"UENT 

OFFENSES 

b. Operating a government- 5-day Suspension to Removal 
owned or leased vehicle while Removal 
under the influence of 
intoxicants or drugs. 

c. Selling or distributing of 14-day Suspension to Removal 
drugs on government-owned or Removal 
leased premises. 

15. Safetv and Health Violations: 

Failure to observe safety and Admonishment to 30- Reprimand to removal 5-day Suspension to 
health regulations, instructions, day Suspension Removal 
and/or posted rules. 

16. Securitv Violations: 

a. Failure to safe2uard classified material. 

1) Where such does not Reprimand to 5-day 5- to 30-day 10-day Suspension to 
result in actual compromise Suspension Suspension Removal 
of the material. 

2) Where such does result 14-day Suspension to 30-day Suspension to Removal 
in compromise of the Removal Removal 
material. 

b. Unauthorized release of draft Reprimand to 30-day 30-day Suspension to Removal 
or restricted GAO reports or Suspension Removal 
other official information 
contrary to law and regulation. 

Notes to Guide for Penalties: 

1. Absence must be carried on the time and attendance reports or webT A time and attendance system as 
absences without leave (AWOL). 

2. Except where unauthorized absence is for 5 or more consecutive days, first offense does not occur until after 
employee has been counseled. 

3. First offense does not occur until after employee has been counseled. 
4. In addition, see 18 U.S.C. 641, 643 and 654 for possible criminal penalties. 
5. See 18 U.S.C. 1719 for criminal penalties in cases of misuse of franking privileges. 
6. See GAO Order 0645.1, Limited Personal Use of Government-Provided Office and IT Equipment, Including 

Internet. 
7. "Unprofessional conduct: conduct unbecoming a GAO employee" should only be used to describe an offense 

if none of the more specific types ofoffenses contained in the Guide accurately describe the misconduct. In 
such cases, the discipline documents must describe in detail the nature of the misconduct. 

8. Sexual harassment is defined in Title Vil of the Civil Rights Act of 1964, as amended. Although in some 
circumstances certain behaviors of a sexual nature may not meet the Title VII definition, they may violate 
agency conduct standards. These behaviors constitute unprofessional conduct of a sexual nature. The list 
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below provides a few examples of behaviors that would violate agency conduct standards, even though they 
may not meet the legal definition of sexual harassment: 
• Unwelcome whistling, staring or leering at another person; 
• Making pejorative comments or taking actions based upon another employee's sexual orientation; 
• Unwelcome questions or comments about another person's sexual activities, dating, personal or intimate 

relationships or appearance; 
• Unwelcome sexually suggestive or flirtatious gifts; 
• Conduct or remarks that are sexually suggestive or that demean or show hostility to a person because of 

the person's gender; 
• Displays or circulation of pictures, videos, objects or written materials that are sexually suggestive or 

explicit or that demean or show hostility to a person because of the person1s gender; 
• Unwelcome sexually suggestive, explicit or flirtatious letters, notes, e·mails or voicemails; and 
• Meetings or entertainment of GAO personnel at an establishment with personnel attired sexually, 

suggestively or explicitly or providing entertainment of a sexually suggestive or explicit nature. 
Regardless of whether or not an employee's actions violate Title VII or agency conduct standards, disciplinary 
action may be taken after unit management has determined that the misconduct has occurred. It does not 
require a formal sexual harassment complaint, or a decision by GAO, the GAO Personnel Appeals Board, or a 
federal court on a complaint. 

9. See chapter 3 of GAO Order 2735. l, Code of Ethics Including Employee Responsibilities and Conduct, for 
detailed information, including exceptions to basic prohibitions on solicitation and acceptance of gifts. 

I 0. In addition, late filers of Senate Public Financial Disclosure Report are subject to fines of $200. 
11. Disciplinary action may be taken after the appropriate GAO manager has determined that misconduct has 

occurred. It does not require a decision by GAO, the GAO Personnel Appeals Board, or a federal court on a 
fonnal discrimination or reprisal complaint. 

I5 



As required by paragraph lO(c) of GAO Order 2711.1, "Labor-Management Relations" 
(April 27, 2001), and consistent with the Federal Service Labor-Management Relations 
Statute, 5 U.S.C. § 7114(a)(3), bargaining unit employees are hereby notified that they 
have a representational right with regard to certain investigations conducted by the 
Agency. Specifically the statute provides as follows: 
(2) An exclusive representative of an appropriate unit shall be given the opportunity to 
be represented at -
(8) any examination of an employee in the unit by a representative of GAO in 
connection with an investigation if - · 
(i) the employee reasonably believes that the examination may result in disciplinary 
action against the employee and 

(ii) the employee requests representation. 



GAO FY 2010 Plan for Staff Training 
on Antidiscrirnination and Whistleblower Protection Laws 

Pursuant to 5 C.F.R. § 724.203, GAO has adopted the following training plan: 

A. Instructional materials and method of training: 

GAO has developed a Powerpoint presentation of slides that describe the rights and 
remedies available to GAO employees under the antidiscrirnination laws and 
whistleblower protection laws. This is a web-based course available to all employees 
through SkillSoft, GAO's on line training system. The training course is called "Rights 
and Protections under Antidiscrirnination and Whistleblower Protection Laws". 
The course includes references to GAO Orders and policies such as on the discrimination 
complaint processing system, the Americans with Disabilities Act, and sexual 
harassment protections, each of which are available to all employees on GAO's intranet. 

B. Training schedule: 

The initial training for GAO employees took place in 2006, the second cycle of training 
began in the spring of 2008 and concluded in December 2008, and the third cycle of 
training began in the spring of 2010 and concluded in December 2010. All employees 
(including supervisors and managers) were required to take the training and GAO took 
follow-up steps with any employees not completing the course by December 2010. 

C. Means of documenting completion of training: 

SkillSoft, GAO's web-based training system, provides a mechanism for determining who 
has taken the training and the date of its completion. GAO will run periodic reports to 
obtain this information. 

D. Training cycle: 

All employees (including supervisors and managers) will be trained on a 2-year cycle. 
The next cycle of training for employees began in the spring of 2010, and was completed 
December 2010. New employees will be trained as described in paragraph E below. 

E. New employee training: 

As part of mandatory new employee orientation sessions, all new employees are required 
to take the No Fear course within their first 90 days at GAO. GAO's Learning Center will 
monitor the data with regard to new employees to ensure compliance with this 
requirement. 
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MARCH 29, 2011 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Madam Chair: 

GSA Administrator 

Enclosed is the U.S. General Services Administration's Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) Report for 
fiscal year 2010. This report is being submitted in accordance with the reporting 
requirements found at 5 CFR §724.302. 

If you have any additional questions or concerns, please do not hesitate to contact me. 
Staff inquiries may be directed to Mr. Rodney P. Emery, Associate Administrator, Office 
of Congressional and Intergovernmental Affairs. He can be reached at (202) 501-0563. 

Sincerely, 

;110.-fh'< ~ 
Martha Johnson 
Administrator 

Enclosure 

U.S. General Services Administration 
1275 First Street, NE 
Washington, DC 20417 
www.gsa.gov 

http://www.gsa.gov
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TAB 1 
The number of cases in Federal court arising under the provisions of the Whistleblower 
Protection Act and, for these cases, the disposition and amount of money reimbursed 
by the agency to the Judgment Fund. 

(Source: Office of General Counsel) 



Case Data 

Number of cases in Federal Court 

Disposition 

General Services Administration 
Cases in Federal Court Arising Under the 

Whistleblower Protection Act for Fiscal Year 2010 

FY2010 

0 

0 

Amount of money reimbursed to the $0.00 
Judgment Fund 



TAB2 
The number of cases in Federal court arising under the provisions of the Federal 
Antidiscrimination Laws and, for these cases, the disposition and amount of money 
reimbursed by the agency to the Judgment Fund. 

(Source: Office of General Counsel) 



General Services Administration 
Cases in Federal Court Arising Under 

Federal Antidiscrimination Laws for Fiscal Year 2010 

Case Data FY2010 

Number of cases 8 

Disposition 1 Closed, 7 Pendinq 

Number of closed cases not requiring 1 
reimbursement to the Judgment Fund 

Number of closed cases requiring 0 
reimbursement to the Judqment Fund 

Bases Disability, Retaliation 
Race(African American), Color(Black), National Origin(African-American), 
Age 
Race(African-American) 
Age, Retaliation 
Age, Retaliation 
Race(African-American), Age, Retaliation 
Retaliation 
Sex( female) 



Issues Failure to Provide a Reasonable Accommodation, Hostile Work 
Environment, Harassment, 
Hostile Work Environment 
Harassment 
Failure to Promote, Hostile Work Environment 
Breach of Settlement Agreement 
Nonselection 
Nonselection 
Equal Pay Act Violation 

Amount of money reimbursed to the $0.00 
Judoment Fund 

---- - - ---

Amount of money reimbursed to the $0.00 
Judgment Fund for attorney's fees 



TAB 3 
Data for cases identified in paragraphs one and two, above, and the total number of 
employees disciplined, as defined in 5 C.F.R. § 724.102. 

(Source: Office of the Chief People Officer) 
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MAR 09 2011 

MEMORANDUM FOR MADELINE CALIENDO 
ASSOCIATE ADMINIST 
OFFICE OF CIVIL RIGH 

FROM: SHARON J. BAN 
DIRE CT 0 R, HU l\AAKfJt::.t( 

GSA Office of the Chief People Officer 

SUBJECT: Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002 Fiscal Year 201 O Report 

This is in regard to the Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002 (No FEAR Act) fiscal year (FY) 2010 report prepared in 
accordance with 5 CFR Part 724, Implementation of Title 11 of the No FEAR Act
Reporting and Best Practices. 

I have reviewed the disciplinary action records for FY2010, specifically as they relate to 
Federal Antidiscrimination and Whistleblower Protection Laws. For cases in Federal 
court arising under the provisions of the Federal Antidiscrimination and Whistleblower 
Protection Laws, the total number of employees disciplined, as defined in 5 CFR 
§724.102, was zero. 

Please contact me on (202) 501-0398 if you have any questions or need additional 
information. 

U.S. General SeNices Administration 
1275 Rrst Street. NE 
Washington, DC 20417 

www.gsa.gov 

http://www.gsa.gov


TAB4 
Final year-end data regarding equal employment opportunity discrimination cases 
posted in accordance with § 301 (c)(1 )(B) of the No FEAR Act. 

(Source: Office of Civil Rights) 



Equal Employment Opportunity Data Posted 

Pursuant to the No Fear Act: 

GSA 
For 4th Quarter 2010 for period ending September 30, 2010 

1 · .... , "'~' '" '"'"""' '" ... """· .. 

Complaint Activity 

Number of Complaints Filed 

Nutnber of Compiainants 

Repeat Filers 

Complaints by Basis 

Note: Complaints can be filed alleging multiple bases. 

The sum of the bases may not equal total complaints filed. 

Race 

Color 

Religion 

Reprisal 

Sex 

National Origin 

Equal Pay Act 

Age 

2010 

Thru 

30-Sep 

124 
113 
6 

2010 

Thru 

30-Sep 

48 
19 
5 
71 
57 
11 

4 
67 



Disability 

Non-EEO 

Complaints by Issue 

Note: Complaints can be filed alleging multiple bases. 

The sum of the bases may not equal total complaints filed. 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-time 

Disciplinary Action 

Duty Hours 

Evaluation Appraisal 

Examination/Test 

Harassment 

Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

Reasonable Accommodation 

Reinstatement 

30 

0 

2010 
Thru 

30-Sep 

3 
12 
2 

0 

1 

17 
0 

0 

5 

42 

8 
0 



Retirement 1 

Termination 10 

Terms/Conditions of Employment 22 

Time and Attendance 10 

Training 10 

Other 10 

2010 

Thru 

Processing Time 30-Sep 

Complaints pending during fiscal year 

Average number of days in investigation 124.27 

Average number of days in final action 135.24 

Complaint pending during fiscal year where hearing was requested 

Average number of days in investigation 35.2 

Average number of days in final action 27.44 

Complaint pending during fiscal year where hearing was not requested 

Average number of days in investigation 204.08 

Average number of days in final action 184.51 

2010 

Thru 

Complaints Dismissed by Agency 30-Sep 

Total Complaints Dismissed by Agency 32 

Average days pending prior to dismissal 61 

Complaints Withdrawn by Complainants 

Total Complaints Withdrawn by Complainants 8 

2010 

Thru 
30-Sep 

Total Final Agency Actions Finding Discrimination # % 



Total Number Findings 1 ~ 
Without Hearing 0 0 
With Hearing 1 100 

2010 

Findings of Discrimination Rendered by Basis Thru 

Note: Complaints can be filed alleging multiple bases. 30-Sep 

The sum of the bases may not equal total complaints and 
# % 

findings. 
Total Number Findings 1 ~ --.::I.'!~·· -

Race 0 0 
Color 0 0 
Religion 0 0 
Reprisal 0 0 
Sex 0 0 
National Origin 0 0 
Equal Pay Act 0 0 
Age 0 0 
Disability 1 100 
Non-EEO 0 0 ---

~-. r.'t-> ~ ~ .. - ,,. > ~--~·~~·~~ ~ ' ·~·- '• 

Findings After Hearing 1 

Race 0 0 
Color 0 0 
Religion 0 0 
Reprisal 0 0 
Sex 0 0 
National Origin 0 0 
Equal Pay Act 0 0 
Age 0 0 
Disability 1 100 
Non-EEO 0 0 



~ iiiiiii ~ <;'"<,~•;: ·- -·-·· -""-" . ,_ 
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Findings Without Hearing 0 ~-
Race 0 0 
Color 0 0 
Religion 0 0 
Reprisal' 0 0 
Sex 0 0 
National Origin 0 0 
Equal Pay Act 0 0 
Age 0 0 
Disability 0 0 
Non-fEO 0 0 

-

2010 

Thru 

30-Sep 

Findings of Discrimination Rendered by Issue # % 

Total Number Findings 1 
_, 

-~ ......... ~ 
Appointment/Hire 

-
0 0 

Assignment of Duties 0 0 

Awards 0 0 
Conversion to Full-time 0 0 
Disciplinary Action 

Demotion 0 0 
Reprimand 0 0 
Suspension 0 0 

Removal 0 0 

Other 0 0 
Duty Hours 0 0 
Evaluation Appraisal 0 0 
Examination/Test 0 0 

Harassment 

Non-Sexual 0 0 



Sexual 0 0 
Medical Examination 0 0 
Pay (Including Overtime) 0 0 
Promotion/Non-Selection 0 0 
Reassignment 

Denied 0 0 
Directed 0 0 

Reasonable Accommodation 1 100 
Reinstatement 0 0 
Retirement 0 0 

Termination 0 0 
Terms/Conditions of Employment 0 0 

Time and Attendance 0 0 
Training 0 0 
Other - User Defined 0 0 

-· - ..•. -~ ... :-::.~:!:"\:;,....; .. ;.:>-.... ~~ ~ •; :~:;: .,·. ~-~~-~ 
,_ 

~ - ·• .... :- ' .. ~~'._..;: .. . 
Findings After Hearing . 1 iliiili ., ' 

Appointment/Hire 0 0 

Assignment of Duties 0 0 

Awards 0 0 

Conversion to Full-time 0 0 

Disciplinary Action 

Demotion 0 0 

Reprimand 0 0 

Suspension 0 0 

Removal 0 0 

Other 0 0 
Duty Hours 0 0 
Evaluation Appraisal 0 0 

Examination/Test 0 0 
Harassment 

Non-Sexual 0 0 
Sexual 0 0 



Medical Examination 0 0 
Pay (Including Overtime) 0 0 

Promotion/Non-Selection 0 0 

Reassignment 

Denied 0 0 

Directed 0 0 
Reasonable Accommodation 1 100 
Reinstatement 0 0 

Retirement 0 0 
Termination 0 0 
Terms/Conditions of Employment 0 0 
Time and Attendance 0 0 
Training 0 0 
Other - User Defined 0 0 

Findings Without Hearing 0 
Appointment/Hire 0 0 , . .. 
Assignment of Duties 0 0 

Awards 0 0 

Conversion to Full-time 0 0 
Disciplinary Action 

Demotion 0 0 
Reprimand 0 0 
Suspension 0 0 
Removal ' 0 0 
Other 0 0 

Duty Hours 0 0 
Evaluation Appraisal 0 0 
Examination/Test 0 0 
Harassment 

Non-Sexual 0 0 

Sexual 0 0 
Medical Examination 0 0 



Pay (Including Overtime) 0 0 

Promotion/Non-Selection 0 0 

Reassignment 

Denied 0 0 

Directed 0 0 

Reasonable Accommodation 0 0 
Reinstatement 0 0 

Retirement 0 0 

Termination 0 0 

Terms/Conditions of Employment 0 0 

Time and Attendance 0 0 

Training 0 0 

Other- User Defined 0 0 

2010 
Thru 

Pending Complaints Filed in Previous Fiscal Years by Status 30-Sep 

Total complaints from previous Fiscal Years 116 
Total Complainants 112 
Number complaints pending 

Investigation 3 
ROI issued, pending Complainant's action 0 

Hearing 48 
Final Agency Action 4 

Appeal with EEOC Office of Federal Operations 108 

2010 

Thru 

Complaint Investigations 30-Sep 

Pending Complaints Where Investigations Exceed Required 

Time Frames 7 



TAB 5 
For all cases, whether or not in Federal court, the number of employees disciplined in 
each fiscal year and the nature of the discipline, as defined in 5 C.F.R. § 724.102, in 
accordance with paragraph six, below. 

(Source: Office of the Chief People Officer) 
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GSA Office of the Chief People Officer 

MAR 09 2011 

MEMORANDUM FOR MADELINE CALIENDO 

FROM: 

SUBJECT: 

ASSOCIATE ADMINISTRATOR 
OFFICE OF CIVIL RIG S (AK) 

SHARON J. BAN 
DIRECTOR, HUMA 

Notification and Federal Employe Antidiscrimination and 
Retaliation Act of 2002 Fiscal Year 2010 Report 

This is in regard to the Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002 (No FEAR Act) fiscal year (FY) 2010 report prepared in 
accordance with 5 CFR Part 724, Implementation of Title II of the No FEAR Act
Reporting and Best Practices. 

I have reviewed the disciplinary action records for FY2010, specifically as they relate to 
Federal Antidiscrimination and Whistleblower Protection Laws. For all cases, whether 
or not in Federal court and as defined in 5 CFR §724.102, the total number of 
employees disciplined was zero. 

Please contact me on (202) 501-0398 if you have any questions or need additional 
information. 

U.S. General Services Administration 
1275 First Street, NE 
Washington, DC 20417 
wv.w.gsa.gov 

http://www.gsa.gov


TAB 6 
A detailed description of the agency's policy for taking disciplinary action against 
Federal employees for conduct inconsistent with the Federal Antidiscrimination and 
Whistleblower Protection laws or for conduct that constitutes another prohibited 
personnel practice. 

(Source: Office of the Chief People Officer) 
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MAR 0 9 2011 
GSA Office of the Chief People Officer 

MEMORANDUM FOR MADELINE CALIENDO 
ASSOCIATE ADMINISTRATOR 

OFFICE OF CIVIL ~IGH ~AK) 

FROM: SHARON J. BANK 
DIRECTOR, HUMAN I AL MA 

SUBJECT: Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002 Fiscal Year 201 O Report 

This is in regard to the Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002 (No FEAR Act) fiscal year (FY) 201 O report prepared in 
accordance with 5 CFR Part 724, Implementation of Title II of the No FEAR Act
Reporting and Best Practices. 

I have reviewed the General Services Administration's policy on taking disciplinary 
action against employees contained in GSA Order CPO 9751.1, 
May 20, 2003, Maintaining Discipline, which is attached to this document. 

Penalty Guide Table 2, at paragraphs 31 and 32, identifies discrimination and retaliation 
as types of delinquency or misconduct. The Penalty Guide also specifies the penalty for 
the first, second, and third offenses. For negligent or willful discrimination, including 
harassment, against any employee or applicant for employment based on race, color, 
religion, sex, age, national origin, physical or mental handicap, marital status, or lawful 
political affiliation, the penalty for the first offense is a warning notice to removal. The 
penalty for the second offense is a reprimand to removal. The penalty for the third 
offense is removal. 

For cases of reprisal action against any person for the proper exercise of the right to file 
a discrimination complaint or grievance, or for mporting an irregularity, real or 
suspected, employees receive a warning notice to removal for the first offense, 
reprimand to removal for a second offense, and removal for the third offense. 

Please contact me on (202) 501-0398 if you have any questions or need additional 
information. 

U.S. General Services Administration 
1275 Rrst Street. NE 
Washington, DC 20417 
www.gsa.go\I 

http://www.gsa.gov


GSA Directive 

CPO 9751.1 Maintaining Discipline 
Date: 05/20/2003 
Status: Validated 
Outdated on: 05/20/2013 

GENERAL SERVICES ADMINISTRATION 
WASHINGTON, DC 20405 

SUBJECT: Maintaining Discipline 

GSA ORDER 

Page 1 of 14 

CPO 9751.1 
May 20, 2003 

1. Purpog. This order moves th·e GSA policy on maintaining discipline from Chapter 3, Part 8, of OAD P 5410.1 GSA 
Administrative Manual. . 

2. Nature of revision. This order makes no changes to GSA policy on maintaining discipline. The only changes are 
editorial. 

3. Prfncig!~~- The maintenance of good group discipline in GSA and the handling of disciplinary actions, when required, are 
to be carried out under the following basic principles: 

a. Primary emphasis is to be placed on positive action by supervisors to prevent situations requiring disciplinary 
actions. 

b. Employees are expected to adhere to high standards of conduct. When they violate the rules, regulatior:is, or 
standards of conduct, they will be dealt with promptly and adequately, on a fair and equitable basis. 

c. Disciplinary action should be consistent with the principfe of like pena(ties for like offenses, with due consideration 
for the employee's past record and any other circumstances that, in the exercise of reasonable judgment, detract from or 
add to thEa seriousness of the offense. 

4. The PDsitive meaning of discipline. 

a. Good group discipline is. more than compliance with regulations and standards of conduct; it implies an 
understanding of why the rules are necessary and confidence that they will be enforced falrly. Good group discipline means 
cooperation among the members of the group, and between the leader and the group. It acts as a positive force on the 
members of the group leading to a high degree of self-discipline or control which is self-motivated rather than imposed by 
higher authority. The extent to which it exists in a group is an indicator of the quality of supervision. 

b. Since it is an intangible quality, good group discipline is not easily measured by any yardstick. It can best be 
described by reference to those employee attitudes that characteristically accompany and foster its development. When the 
following factors are present, group discipline of a high order will prevail: 

(1) An understanding of and interest in the organization's activities, including a clear understanding of how 
individual performance requirements fit into the overall work program. 

(2) A sense of pride in the accomplishments of the group. 

(3) Teamwork, or the Willingness to contributH in ways that reflect credit on the group as a whole. 

(4) Free communications upward and downward. 

http://intemotes.gsa.gov/insite/ gsad.nsffinsiteDirectivesPrint/E6D2FB l 9BEA50E2A8 5256. .. 1/15/2010 
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(5) Freedom to express opinions and suggestions, with the assurance that they will receive consideration. 

(6) A reasonable sense of security in employment. 

(7) Kriowledge that eacti individual's contribution is regarded as significant and is fairly appraised on its merits. 

(8) Confidence in the consideration, understanding, and integrity of supervisors. 

c. The one essential ingredient for good group discipline is effective leadership starting from the top and working 
down. Positive supervisory practices pursued on a continuing day-to~day basis are needed to develop in employees an 
attitude toward their work that motivates them to observe correct habits of conduct. The constructive influence of a good 
example Is as effective in this as in any other learning experien!=e. 

5. The purposes of disciolinarv actions. 

a. Individual disciplinary actions sometimes become necessary even in the best-managed groups. The way the 
supervisor deals with each case will have an effect, positively or negatively, on general group discipline. The procedures 
and general instructions in this part will furnish guidance to supervisors in carrying out their responsibilities for taking 
disciplinary action. They do not substitute for constant vigilance to prevent the occurrence of infractions, for careful 
judgment in the application of penalties, or for follow-up action to evaluate the effectiveness of the measures taken. 

b. The purpose of disciplinary action is to prevent th1~ recurrence of misconduct, to improve the employee's attitude 
and behavior, and to maintain discipline and morale among other employees. Every disciplinary action should be weighed 
with these objectives in mind. Where there is confidence that these purposes can be accomplished through counseling or 
verbal admonishment, formal disciplinary action should not be taken. 

6. Responsibility for maintaining discipline. 

a. Heads of Services and Staff Offices and Regional AdminiStrators are responsible for the maintenance of discipline 
and adherence to the standards of conduct by officials and employees under their jurisdiction. 

b. Immediate supervisors, in all instances, have the primary responsibility for acquaiiiting employees with the 
standards of conduct, maintaining discipline and morale, and initiating appropriate corrective action when it becomes 
necessary. This is a daily responsibility of supervisors and not merely action taken at times when the employee may 
deviate from acceptable forms of conduct. Supervisors must thoroughly understand the purposes of disciplinary action and 
the methods for taking proper corrective action. 

7.· Authority to take disciplinary action. 

a. Heads of Services and Staff Offices and Regional Administrators may designate the officials who are authorized to 
take disciplinary action. Designated officials must be in line of authority over the disciplined employee. In the absence of 
other designation or limitation, any supervisor may issue warning notices, any official at the level of branch chief or facility 
manager may issue official reprimands, and any official at the division director or higher level may propose and decide 
adverse actions (i.e. suspensions, furloughs without pay of 30 days or less, reductions in grade or pay, or removals). 

b. Any notice of proposed adverse action or final letter of decision to take adverse action requires the prior 
concurrence of the servicing Human Resources Officer, regarding the appropriateness of the action under the regulations 
pertaining thereto. 

c. Human Resource Officers are responsible for obtaining appropriate legal review, with the support and advise of the 
Office of General Counsel. 

8. Non-disciplinary letters of instruction or counseling. 

a. A letter of instruction or counseling is an informal notification from a supervisor calling an employee's attention to 
the need to improve in areas such as conduct, performanc1~ or attendance. For example, a supervisor might address a 
letter to an employee regarding the amount of sick leave or emergency annual leave used (which, though approved, 
appears excessive) or the need to pay closer attention to verbal instructions. Whether issued orally or in writing, such 
reminders are a regular part of daily supervision and are not considered penalty actions. 

b. Copies of letters of instruction or co1,1nseling are rnaintained by the supervisor c,ind ar'e not filed in the employee's 
official personnel folder. Such letters may not be cited as previous disciplinary offenses for determining whether a second 
or third offense has occurred in determining a penalty. They may, however, have significance as supporting documents if 
formal discipline becomes necessary later--showing, for example, t.hat an employee was fully aware of the nature of the 
misconduct. 

9. Warning notices. 
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a. A. warning notice iS a letter calling an erriployee's attention to an infraction (ordinarily a first offense not too 
serious in nature) and warning ·the employee of the consequences of a repetition of misconduct. In addition, each warning 
notice will inform the employee that: 

(1) A copy of the warning notice will be ·placed in the employee's official personnel folder; 

(2) The employee may submit a written statement or explanation to be included the personnel folder; 

(3) The warning notice will be withdrawn from the personnel folder after 1 year; and 

(4) The employee may use the GSA grievance procedure to contest the propriety of the action, or if issuance of 
the warnirig notice is subject to provisions of a labor-management contract, he or she may use the negotiated grievance 
procedure. It is the responsibility of the issuing office to ascertain which procedure is appropriate. 

b. A warning notice will be withdrawn from the official personnel folder after a maximum of 1 year. At the discretion 
of the issuing officer, it may be withdrawn earlier. Jn detennining whether a notice should be withdrawn in less than a year, 
the supervisor will consider the employee's conduct, performance, and general attitude toward the job subsequent to the 
issuance ()(the warning. The employee will be notified in writing when a warning notice is withdrawn in less than 1 year 
after the date of issuance. The knowledge that the notice niay be withdrawn should provide the employee with a strong 
incentive to observe the rules of conduct. When a warning notice is withdrawn, the offense may not be cited as a previous 
offense to support a determination that a second or third offense has occurred in the event of future misconduct. It may, 
however, be used to demonstrate that the employee understood tt1at the conduct involved was proscribed or has failed to 
respond to repeate_d counseling, in the same manner as a letter of counseling supports a formal "first offense" disciplinary 
action. 

c. The suggested format to be followed in preparing a warning notice is shown in appendix 2. figure 1. 

10. Official reprimands. 

a. A reprimand is a formal notice of official censure for a serious violation of a rule of conduct, law, regulation, official 
instructiori, or specified responsibility. It also may be given for repetition of an infraction for which the employee has 
previously been warned, or it may be given at the point where an accumulation of two or more different offenses call for 
more serious action than a warning. A copy of each reprimand is filed in the official personnel folder as a temporary record, 
and is withdrawn after a maximum of 3 years. At the discretion of the issuing officer, it may be withdrawn earlier, in which 
event, th~ employee should be notified in writing. When a reprimand is withdrawn, the same considerations concerning use 
in future disciplinary action as are described for warning notices in par. 9b, above, apply. 

b. The notice of reprimand will explain the reasons for issuance specifically and in detail, and will warn the employee 
of the serious consequences of future violations. In addition, each notice of reprimand will inform the employee that: 

time; and 

(1) 

(2) 

(3) 

A copy of the official reprimand will be placed in the employee's official personnel folder; 

The reprimand will be withdrawn from the personnel folder after 3 years; 

The employee may submit a written staternent or explanation to be included in the personnel folder at any 

(4) The employee may use the GSA grievance procedure (or negotiated grievance procedure) to contest the 
propriety of the penalty. 

c. Whenever it is believed that a reprimand will sufficiently impress upon an employee the seriousness of a violation 
and adequatell.' serve as a corrective measure, it is to be preferred to suspension. 

d. The suggested format to be followed in preparing an official reprimand is shown in appendix 2. figure 2. 

11. Suspensions. 

a. A suspension is the placement of an employee in a temporary non-duty, non-pay status for disciplinary reasons. 
It may be recommended as a penalty action for a serious first offense, for repetition of a less serious offense for which the 

employee has previously been given a lesser penalty, or when more than one offense has occurred each of which, standing 
alone, might not warrant a suspension. 

I;>. The effectiveness of suspension as a penalty action should be carefully considered in each individual case. The 
loss of the employee's services for the time covered by the suspension is, to some extent, a penalty on the agency and on 
other employees who must assume the duties of the offender during his or her absence. Loss of pay for several days may 
mean serious hardship for the employee's family or may result in indebtedness that could have an adverse rather than a 
beneficial effect on the future conduct record of the individual. Since a suspension is usually a matter of common 
knowledge, it can be expected that in some instances an employee's ability to do an effective job may be impaired, 
depending on the demands of the position he holds. Therefore, this penalty should normally be imposed only after 
counseling or written warning notices or official reprimands have proven ineffective, or when the offense is so serious as to 
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indicate that more stringent corrective action is necessary. 

c. There are instances in which suspension is an appropriate penalty action. If the offense is of such a serious nature 
that removal is considered, but because of extenuating circumstances it is decided to retain the employee in the service, 
suspension may be the only penalty appropriate to reflect the degree of agency disapproval. Or, in instances in which it is 
believed that drastic action is necessary to secure adherence to required standards, a suspension may be effective where 
counseling, warnings, and reprimands have failed. 

d. No suggested format is provided for notices of proposed suspensions or of decisions on suspensions. Servicing 
human resources offices should always be consulted before such notices are written. 

12. Removals. 

a. Removal is a drastic pena'lty that may be imposed only for repeated violations or offenses, or for one or more 
offenses Involving serious misconduct or delinquency. Since removal on charges of misconduct can be expected to make it 
difficult or even impossible for the employee to continue his Government career in another agency, the step shoufd be taken 
only after careful weighing of the evidence and a determination that-such action is necessary to promote the efficiency of 
the service 

b. Supervisors should be mindful of two obligations. Their obligation to the Government demands that standards be 
upheld and that employees who deliberately violate the standards be removed. By law, action must not be arbitrary or 
unreasonable, and must In every case be adequately supported by a preponderance of the evidence. 

c. On occasion, demotion to a lower grade position may be taken as a penalty action in lieu of removal or as an 
appropriate response to a given situation in its own right. For exainple, demotion from a supervisory to a non-supervisory 
position could be a reasonable penalty where the miscondu_ct is related to supervisory duties but the record evidences that 
without those resp9nsibilities the individual would be a productive employee. Whenever demotion is considered as a 
penalty ac::tlon, the determination should be based on what is believed to be a reasonable expectation of attitude and 
conduct in the lower grade position. The nature of the misconduct and the type of individual concerned will affect the 
decision. 

d. Frequently, employees prefer to resign rather than to face removal charges. This outcome is desirable from the 
standpoint of economy, and a resignation should be accepted under such circumstances. A resignation should never be 
obtained under duress or demanded as an alternative to some other action to be taken, but it is perfectly acceptable to 
present the employee with the hard choice of resignation or potential removal. lf an employee resigns after receiving a 
removal Proposal, Chapter 31 of the Office of Personnel Management (OPM) Guide to Processing Personnel Actions requires 
that the Standard Form 50, Notification of Personnel Action, show under "Remarks" that the employee resigned while action 
was pending to separate him, giving the reasons. The employee shourd be informed that the information regarding his 
misconduct has become a matter of permanent record. Note: resignations effected under a formal settlement of an appeal 
of disciplir1ary action may or may not include remarks as specified in the settlement agreement. 

e. No suggested format is provided for notices of proposed removal or of decisions on removals. Servicing human. 
resources offices should always be consulted before such notices are written. 

13. General cautions. 

a. Disciplinary actions are complex matters that should be unde.rtaken only with the advice and assistance of the 
appropriate human resources office. Supervisors should seek hurnan resources office advice at the first sign of conduct 
problems (or poor performance) before the problems have become severe. In most cases, if appropriate corrective steps 
are taken early, conduct and performance can be improved and formal action will be unnecessary. 

b. Note that regional issuances may supplement the procedures of this section. In addition, labor agreements 
frequently specify detailed procedures governing disciplinary actions for bargaining unit employees that call for early human 
resources office advice. 

14. Timing of the action. 

a. Supervisors should not store up criticisms but should discuss any perceived problems with employees-as soon as 
such problems arise. When the circumstances call for disciplinary action, it should be taken promptly and deliberately. 
Delay in taking disctplinary action tends to diminish its effectiveness. 

b. The setting of maximum time limits for most actions is not practicable because of the many variables that can 
affect timing even with high priority attention. 

c. When a report of investigation is received from the Office of Inspector General, it should receive especially high 
priority attention. (See also par. 16, below.) 

d. See par. 17 below concerning violations involving information security. 

15. Inguitv to determine the facts. 
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a. In the instance of suspected irregularities involving fraud against the Government, wrongdoing that might be 
punishable as a criminal offense, or any type of misconduct as outlined in Appendix 1.Table 2 of the Penalty Guide 
supervisors should not initiate their own inquiries but must report the matter immediately to the office of Inspector General 
(OIG) or to the local Field Investigations office with a request for OIG investigation or authorization to proceed with 
administrative action. Should the Office of Inspector General .determine that the irregularity does not warrant conducting an 
official investigation, the appropriate GSA official should conduct an inquiry as outlined in this section to determine the 
nature and extent of administrative action to be taken. 

b. Appendix 1. TablE! 1, lists offenses that will normally be the subject of inquiry and report by an appropriate 
supervisor. In any instance, however, if the offense is of a serious nature that may lead to removal and if facts cannot be 
adequately ascertained by the supervisor, a request may be made through channels for initial or supplemental investigation 
by the OIG. 

c. The following steps are recommended to guide the supervisor in conducting an inquiry to secure the facts needed 
to determine what ~isciplinary action, if any, is warranted: 

( 1) 

(2) 

(3) 
appropriate. 

Interview the employee who has allegedly committed an offense. 

Interview witnesses and any others w.ho can provide pertinent information. 

Try to reconcile any conflicting statements or other evidence. Re-interview the parties concerned if 

d. If, in the supervisor's opinion, the facts revealed by the inquiry are serious enough to warrant official action 
involving concurrence at a higher level, the supervisor must: prepare a written report. GSA Form 225, Record of Infraction, 
or a similar fact gathering record is recommended for this purpose. 

e. The instructions In pars. b and c above, regarding conducting and reporting an inquiry to determine the facts, do 
not apply to cases where sufficient evidence to provide a proper basis for disciplinary action is available from some other 
official source, such as a report of an investigation conducted by the DIG, a police or court record, or a finding by OPM that 
an employee has falsified his/her application for employment or other personal history rec~rd. 

16. Acting on reports from the office of Insoector General and on positive drug test results from the Medical Review Officer 
CMROl. Investigation reports from the DIG and positive drug test results from the MRO are sent to Regional Administrators 
and Heads of Services and Staff Offices. It is recommended that such reports be referred for.action at a relatively high level 
(division director or above). Since these reports frequently involve sensitive issues subject to close scrutiny both within and 
outside of the agency, managers to whom they are referred should afways consult with the human resources and legal 
officlals before proceeding to prepare disciplinary proposals or take other action. 

17. Security violations. All potential security violations must be reported immediately to the appropriate security manager 
who is responsible for conducting a preliminary inquiry and notifying the GSA Security Officer. Refer· to chapter 8 of GSA 
Order ADM P 1025.20 Classified National security Information for instructions· concerning investigation of security 

18. Penaltv Gulde. 

a. Appendix 1, TablE!s 1 and 2, list offenses together with the range of penalties for first, second, and third offenses. 
Penalties for offenses not listed should be determined by reference to the penalties listed for offenses of a similar type or of 

comparable seriousness. Offenses listed in Table 1 are nonnally investigated by line supervisors, while offenses listed in 
Table 2 must be referred to the OIG. 

b. In determining which penfllty is most appropriate, within the range provided by the guide, a variety of 
considerations relevant to the circumstances of the individual case will be taken into account. Listed below are a number of 
factors that are generally recognized as relevant to penalty selection. Not all of these factors will be pertinent in every case. 
Some of the factors may weigh in the employee's favor, while others may ·not or may even constitute aggravating 

circumstances. Selection Of an appropriate penalty· involves a responsible balancing of the relevant factors in the individual 
case. 

(1) The nature and seriousness· of the offense, and its relation to the employee's position, and responsibilities, 
including whether the offense was intentional or technical or inadvertent, or was committed maliciously or for gain, or was 
frequently repeated. 

(2) The employee's job level and type of employment, including supervisory or fidUciary role, contacts with the 
public and prominence of the position. 

(3) The employee's past disciplinary record. 

(4) The employee's past work record, including length of service, performance on the job, ability to get along 
with fellow workers, and d~pendability. 
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(5) The effect of the offense upon the employee's ability to perform at a satisfactory level and its effect upon 
supervisors' confidence in the employee's ability to perform assigned duties. 

(6) The consistency of the penalty with those imposed upon other employees for the same or similar offenses. 

(7) The consistency of the penalty with the Penalty Guide. 

(8) The notoriety of the offense or its Impact upon the reputation of the agency. 

(9) The clarity with which the employee was put on notice of any rules that were violated in committing the 
offense, or had been warned about the conduct in question. 

(10) The potential for the employee's rehabilitation. 

(11) Any mitigating circumstances surrounding the offense such as unusual job tensions, personality problems, 
mental impairment, harassment, or bad faith. Malice or provocation on the part of others involved in the matter. 

(12) The adequacy and effectiveness of alternative sanctions to deter such conduct in the future by the 
employee or others. 

c. Penalties will generally conform to the guide, since! the range of penalties provides latitude for the exercise of 
judgment. In unusual circumstances, however, a greater or lesser penalty than that provided by the guide may be imposed 
to meet the purposes of disciplinary actions, except where the guide indicates that the penalty is specified by law. For 
example, the rules and case law governing "reasonable accommodation" might counsel reducing the penalty or foregoing 
discipline altogether while an employee pursues treatment for a handicapping condition that directly influenced the 
misconduct at issue. 

d. In determining that a second or third offense has occurred, only disciplinary actions taken within the past 3 years 
may be considered. Earlier offenses, however, may demonstrate that the employee was fully aware, of the nature of the 
misconduct and could support selection of a relatively high penalty within the range provided by the guide. 

e. When the past record involves an offense or offenses unrelated to the current offense, or when two or more 
offenses are being considered for disciplinary action at the same time, a greater penalty than would be imposed for a first 
offense may be appropriate, In these cases, the severity of the penalty should take into .account the total pattern of 
behavior., It should also be noted that the penalty guide does not require a progression through all possible disciplinary 
actions prior to removal. 

f. Wh~re_ appropriate, demotion may be used in plact~ of removal. 

19. Relationshio between disciplina·ry actions and actions for unacceptable performance. Suspensions, demotions and 
removals or misconduct, are generally taken under the adverse action procedures in 5 CFR Part 752. Under the Civil 
Service Reform Act of 1978, however, alternate procedures were specifically established in 5 CFR Part 432 to lessen the 
burden of proof in cases based on unsatis(actory performance. Part 432 procedures can be used when an action is based 
solely on unacceptable performance in one or more critical elements. The adverse action procedures in 5 CFR P"art 752 can 
also be used for performance related demotions or removals. But, since Part 752 actions require a greater degree of proof 
than Part 432 actions, they are generally used in performance cases only where poor performance is mixed with misconduct 
or other problems not clearly falling under the category of unacceptable performance in one or more critical elements. 
Supervisors should work particularly closely with their employee and labor relations staff when confronting situations 

involving both performance problems and misconduct. 

20. Further considerations when processing disciplinary actions. 

a. OPM has issued Government-wide regulations governing the processing of both Part 432 and Part 752 actions. 
Because the regulations are complex and detailed, specific agency-wide procedures for processing such actions are not 

necessary. (See the GSA order, Performance Management System (OAD 9430.2), for a general description of Part 432 
procedures). ·rt should be noted that the procedural requirements of the Competitive Service are not always applicable to 
Excepted Service or temporary employees. The Office of Human Resources and General Counsel must always be consulted 
when considering suspensions, demotions, or removals. 

b. As noted in Par. 13b, above, in addition to OPM's regulations, regional issuances and labor agreements may detail 
procedures that are applicable to disciplinary actions that go beyond those specified in this directive. 

GAIL T. LOVELACE 
Chief People Officer 
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Appendix 1. Penalty Guides 

Penalty Guide -- Table 1 

!Types of Delinquency or Misconduct _J 1st Offense ll2nd Offense 113rd Offense I 
1. Reporting for duty .or being on duty under the 

influence of intoxicants or drugs to such an 
extent as to render the employee unfit for 
duty. Also using or selling intoxicants (not 
controlled substances) on Government-owned 
or leased premises, or possessing intoxicants 
on Government property where such posses?ion 
has been prohibited. 

a. Where safety of persons or property is not Warning notice to Reprimand Removal 
endangered thereby. reprimand to removal 

b. Where safety of persons or property is Suspension to Removal 
endangered thereby. re1noval 

2.. Driving a Government vehicle (or privately i:spension to !Removal 

I owned car on official business) while under nova I 
the influence of intoxicants or drugs. 

3. Use of illegal drugs by employees serving in ['rning to L:J positions designated for drug testing as nova I 
confirmed by a positive test result or refusal 
to take drug test. 

4. Recurring tardiness: Being late for work Warning notice Reprimand to Suspension to 
(LI[? to 30 minutes) without adequate suspension removal 
justification. A penalty action may be 
imposed whenever 3 unexcused periods 
of tardiness occur within 2 months or less. 

S. Absence from duty for one day or less without 

][""'"~" 
Reprimand to Suspension to 

permission and without adequate justification; s~spension removal 
failure to follow .instructions for notifying 
supervisor or obtaining approval for absences. 
(includes tardiness of more than 30 minutes and 
leaving the job without permission). 

6. Absence froin duty for more than one day Warning notice Reprimand to Removal 
without permission and without adequate to reprimand removal 
justification or failure to follow instructions 
for notifying supervisor and obtaining approval 
for.absence. (When absence exceeds 10 
calendar days without permission and without 
adequate justification, the penalty of removal 
may be imposed for the first offense.) 

7. Misuse of sick leave such as working at another Warning notice Reprimand to Removal 
job without permission during any period of to removal removal 
sick leave, or using sick leave for absences 
unrelated to illness or medical care (in which 
case the ieave should be changed to AWOL 
in addition to appropriate discipline) or failure 
to follow instructions for notifying the supervisor 
or obtaining approval for absence 

!Types of Delinquency or MisConduct 1!1st Offense ll2nd Offense 113rd Offense I 
8. Insubordination; deliberate refusa·1 to comply Reprimand 1==i Suspension to !Removal 

I 
with authorized instructions issued by a . removal removal 
supervisor, disrespect, insolence, and like 
behavior 
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9. Neglect of duty: Sleeping on duty, loafing, 
deliberate failure to be at work on task 
assigned, unreasonable delay or failure in 
carrying out instructions, conducting personal 
affairs on official time, or careless workmanship 
resulting in waste or delay. 

a. Where safety of persons or property is not Warning notice to reprimand Reprimand to Removal 
endangered. suspension 

b. Where safety of persons or property is Reprimand to Removal 
endangered. removal 

10. Disorderly conduct. 

a. Use of abusive or offensive language; Warning notice Reprimand to Removal 
quarreling; creating a disturbance which to suspension. removal 
adversely affects production or morale. 

b. Fighting, threatening, attempting to inflict Reprimand to Suspension to Removal 
or inflicting bodily injury to another removal removal 
individual. 

11. Violation of regulations where safety of Reprimand to I Suspension to I Removal 

I 
persons or property is endangered (other than removal 

1 and 8 above). 
removal 

12. Indebtedness: failure to demonstrate Warning notice I Reprimand Reprimand to removal 
conscientious effort to pay just financial 
obligations in a proper and timely manner, or 

_J to live up to arrangements agreed upon for 
payment. (Note: actions should be carefully 
evaluated for nexus to employment) 

13. Engaging in outside employment, business or 
professional activity without informing 
supervisor in writing and in advance. 

a. When no conflict of interest is involved Warning notice Reprimand Reprimand to removal 

b. When a conflict of interest is involved Reprimand t:o removal Removal 

ITypes of Delinquency or Misconduct 1st 2nd 3rd 
Offense Offense Offense 

14. Unauthorized use of the Federal Tele- Warning Reprimand Reprimand 
communications System or commercial or notice 
other official telecommunications facilities. to removal 

15. Failure, through willfulness or with reckless 
disregard for the regulations, to observe any 
security regulation or order prescribed by 
competent authority. Investigations of security violations must be done initially 

by security managers in accordance with ADM P 1025.2C, ch-8 
Reprimand Removal 

a. Where the violation involved information to 
classified Secret or above. removal 

Suspension Removal 
b. Where the violation involved information Reprimand to 

classified below Secret. to removal 
removal 

16. Failure, through simple negligence or Reprimand Suspension IRemoval I 
carelessness, to observe any security regulation to to 
or order prescribed by competent authority. removal removal 
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1 Investigations of security violations must be done initially by security managers in accordance with ADM P 1025.2C, 
ch-8 

Penaltv Guide Table 2. Infractions that must be referred to the OIG 

IType of Delinquency or Misconduct I 1st 2nd 3rd 
: Offense Offense Offense 

1. Unauthorized use, removal, or possession of Suspensio~ Removal 
Government ptoperty, funds, services, supplies, ' to 
or materials, including use or permitting the removal 
improper use of go_vernment charge cards, 
Accounting Control Transaction (ACT) numbers 

or other obligating forms or devices, Or the 
property of other employees. (In arriving at the 
penalty, consideration should be given to the 
value of the property involved and whether ' 
voluntary restitution was made. 

2. Knowing and willful misstatement or omission Reprimand Suspension Removal 
of material facts from unlawful concealment, to to 
removal, alter~tion, mutilation, or destruction removal removal 
of any official document, contract files, or 
record$.11 Contract throughout this penalty guide denotes all procurement actions 

which bind the Government, and includes purchase orders, leases and other 
contracted arrangements. 

3. Conduct as described in 2 above which results Suspension Removal 
in: Accepting Incomplete services, supplies, or to 
materials or misrepresentation of contract removal 
inspections, etc., and/or false certification for 
work not performed or supplies, services, or 
materials not received; preparing or issuing a 
contract For services, supplies, or materials which 
exceeds reasotiable requirements; requesting and ' 
accepting services, supplies, or materials other 
than those contracted for; and preparing an 
inaccurate Government estimate res·ulting in the 
acceptance of a given bid/price proposal from a 
contractor ther-eby causing damage or financial 
loss. 

4. Knowing and willful misappropriation of I ~0uspension removal I Government funds or other funds that come into 
employee's possession by reason of his official 
position 

removal 

s~ Knowing and willful misstatement of one or more 
claims (travel vouchers, imprest fund vouchers, 
time and attendance records, etc.): 

a. Claims for $too or less. Reprimand Removal 
to 

b. Claims of mere than $100. removal Removal 
Suspension 
to 
removal 

6. Partisan political activity in violation of the law. Removal or 
other 
activity as 
directed by 
OPM 
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Type of llst Offense 2nd 3rd 
Delinquency or Offense Offense 
Misconduct . 
7. Knowing and Suspension to 

!Removal I willful use of removal 
public office for 

private gain. 

8. Misconduct Reprimand to Suspension Removal 
whether or not removal to 
in violation of a removal 

criminal 
statue, which 
impairs job 
performance 

or 
trustworthiness 
of the employee 
or otherwise 

affects the 
ability of a part 
of GSA to 
perform 

its mission. 

9. Willful use or 30 day suspension Removal 
authorizing use to removal22 A 30 day suspension is the mini111um penalty proscribed by 
of Government- statute (31 USC 1349 (b)). Where the element of willfulness is not clearly 

owned or shown or when the vehicle is not a passenger vehicle, the same or lesser 
leased penalty may be imposed depending on the circ·umstances. 
passenger motor 
vehicles or 

aircraft for 
unofficial 
purposes. 

lO. Loss of or 
damage to Warning to Reprimand Suspension 
Government suspension to to 
property: suspension removal 

a. Thrpugh Reprimand to 
carelessness or removal RemovC:il 
negligence or Suspension 
when to 

property removal 
involved is of 
small value. 

b. Through 
maliciousness or 
intent, or when 

property 
involved is of 
large value. 

11. Failure, Reprimand Removal 
through 
negligence, to 
account 

properly for 
Government 
funds. 

12. Negligent Reprimand to Suspension Removal 
control of suspension to 
accounting removal 
Control 

Transaction 
(ACT) numbers, 
Government 
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charge cards, 

I LJLJ and other 
obligating forms 
and 

devices. 

13. Failure to 
report to the 
Office of the 

Inspector Reprimand to Suspension Removal 
General: removal to 

removal 
a. Apparent Warning notice Removal 

or suspected to removal Reprimand 
violations of Jaw to 
in removal 

connection with 
an operation of 
GSA. 

b. Apparent 
or suspected 
violation of an 

order, 
regulation, or 
directive in 
connection 

with an 
operation of 
GSA. 

14. Refusal to Reprimand to Suspension Removal 
provide removal to 
information in Removal 
connection 

with an 
authorized 
investigation, 
and to furnish 

a signed 
statement when 
required, except 
where 

such a refusal 
is based upon 
grounds of self~ 

incrfmination 
in potential 
criminal 
prosecution, 

or privileged 
communications. 

15. Negligent or Reprimand to Suspension Removal 
willful removal with a to 
mismanagement minimum of removal 
of a suspension if the 

contract, or employee acted 
failure to knowingly and 
administer willfully 
provisions 

thereof, 
whether or not it 
results in a loss 
to 

the 
Government. 
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!Type of Delinquency or Misconduct II 1st Offense !2nd Offense 113rd Offense! 

16. Negligent or willful failure to maintain Reprimand to Suspension to 
!Removal I contract files in a complete and correct removal33. As in item # 15. 

manner in accordance with regulations removal 
and GSA requirements. 

17. Knowing and willful failure to secure adequate Suspension to 114 days !Removal I and required competition for contracts in removal 
accordance with applicable regulations. 

suspension to 

removal 

18. Awarding of more than one contract/purchase Suspension to 114 days !Removal I order with the intent of avoiding limitations on removal 
contracting authority or the requirements of 

suspension to 

applicable regulations. removal 

19. Negligently or willfully awarding contracts Reprimand to Suspension to !Removal I 
which exceed contracting authority. removal34 Required by statute (5 USC 

7351) removal 

20. Negligent or willful: (1) Acceptance of Reprimand to r·~M"O <o I"~ .. , I incomplete services, supplies, or materials; or removal3 
(2) Misrepresentation of contract inspections 
and certification for work_not performed or 

removal 

services, supplies, or materials not received. 

21. Negligently or willfully preparing or issuing reprimand to I Suspension to removal I a contract for quantities which exceed 
reasonable requirements. 

remc1val3 
removal 

22. Negligently preparing an inaccurate Reprimand to Suspension to Removal 
Government suspension 

estimate resulting in the acceptance of a given removal 
bid/price proposal from a contractor that 

thereby 
causes loss to the Government. 

23. Knowingly making false statements that are Reprimand to IEJ slanderous or defamatory about employees or removal 
officials. 

24. Gambling, betting, or promotion thereof on r=imand to I Suspension to !Removal I 
Government-owned or leased property, or while >val 
on duty for GSA. removal 

25. Soliciting or making a contribution for a gift 1Removal4 
(as defined by 5CFR 2635.203) to 
an official superior, or acceptance of such a gift 
by an official superior. 

26. Lending money for prcifit on Government- Reprimand to Removal 
owned removal 

or leased premises to any other person; 
borrowing 

money from a subordinate or securing a 
subordinate's 

endorsement on a loan. 

27. Sale qr possession of illegal drugs on !Suspension to IEJ Government-
owned or leased premises or while on duty. 

removal 

1l2nd Offense 

ii 
• U3rd Offense 

I 
!Type of Delinquency or Misconduct JI 1st Offense 
ll==========================~·11 
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28. Unethical or improper use of official authority _J Reprimand to removal 

I or credentials, or unauthorized disclosure or use removal 
of official information. 

29. Improper solicitation or acceptance of gifts, J Reprimand to L:J loans, gratuities, favors, etc., from persons, removal 
firms, or corporations with whom employees 
hav~ official relations. 

30. Violating GSA regulations prohibiting the Reprimand to !Removal 

I 
purc:haSe of Government property, personal or removal 
re;il. being sold by GSA. 

31. Negligent or willful discrimination, including Warning notice Reprimand to Removal 
harassment against any eniployee or applicant to removal removal 
for ~mployment based on race, color, religion, 
sex, age, national origin, physical or mental 
handicap, marital status, or lawful political 
affiliation. 

32. Reprisal action against any person for proper J Warning notice Reprimand to D exercise of the right to file a discrimination to removal removal 
comDlaint or grievance, or for reporting an 
irregularity, real or suspected. 

33. Negligent or willful violation of GSA Warning notice Reprimand to D regulations regarding financial interests or to reprimand removal 
transactions that conflict with the performance 
of official duties. 

1 Contract throughout this penalty guide denotes all procurement actions which bind the Government , 
and includes purc~ase orders, leases and other contracted arrangements. 

Appendix 2. Sample Letters 

Figure 1. Sample Warning Notice 

(Because of variations on the subject matter, a form shall not be printed, reproduced, or 
stocked for this purpose.) 

MEMORANDUM FOR: 

FROM: 

SUBJECT: Warning Notice (Personal - Official) 

The purpose of this letter rs to make an official wtitten record of an instance of unsatisfactory conduct on your part and to 
warn you that future misconduct may result in more severe disciplinary action, including removal. 

Instance of misconduct: (Enter a brief factual description of incident with specifiC details such as dates, persons, places, as 
necessal-y and appropriate so that the employee can readily understand the reason for the warning notice. Previous 

offenses for which disciplinary action was taken may be listed if they influenced the decision to issue a warning notice, as 
may a letter of instruction be cited to show that the employee was fully aware of the nature of the misconduct). 

A copy of this warning notice will be placed in your official personnel folder and will be withdrawn after 1 year. It may be 
·withdrawn earlier at my discretion, in which event, you will be notified in writing. You may submit a written statement or 

explanation for inclusion in your official personnel folder at any time. Also, you may protest the propriety of this penalty 
through (refer here to either the GSA grievance procedure or the negotiated grievance procedure, as appropriate) within 

calendar days. For further information about this procedure you may contact (name and location). 

A. warning notice is a serious penalty action. A future violation of acceptable standards of conduct could result in your 

htto://intemotes. esa. eov/insite/ gsad.nsfi'lnsiteDirectivesPrint/E6D2FB 19BEA50E2A85 256... 1/ 15/2010 



Page 14 ofl4 

removal from the Federal service. Nevertheless, you should note! that this action is not a matter of permanent record. By 
good conduct in the future and attention to duty, you have the opportunity to attain a clear record: 

Figure 2. Sample Official Reprimand 

(Because of variations on the subject matter, a form shall not be printed, reproduced, or 
stocked for this purpose.) 

MEMORANDUM FOR: 

FROM: 

SUBJECT: Official Reprimand (Personal - Official} 

You are hereby officially reprimanded for the following reason: (Factual statement, including specific details such as dates, 
persons, places, as necessary and appropriate so that the employee can readily understand ttie reason for the reprimand. 
Previous offenses for which disciplinary action was taken rnay be listed if they influenced the decision to issue a reprimand, 

as may a letter of Instruction be cited to show that the employee was fully aware of the nature of the misconduct.) 

A copy of this reprimand will be placed in your official personnel folder and will be withdrawn after 3 years. It may be 
withdrawn earlier at my discretion, in which event, you will be notified in writing. You may submit a written statement or 
explanation for inclusion in your official personnel folder at any time. Also, you may protest the propriety of this penalty 
through (refer here to either the GSA grievance procedure or the negotiated grievance procedure, as appropriate) within 

calendar days. For further information about this procedure you may contact (name and location). 

An official reprimand is a serious penalty action. A future violation of acceptable standards of conduct could result in your 
removal from the Federal service. Nevertheless, you should note that this action is not a matter of permanent record. By 

good conduct in the future and attention to duty, you have the opportunity to attain a clear record. 
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TAB 7 
An analysis of the information provided in paragraphs 1-6 in accordance with 5 C.F.R. § 
724.302(a). 

(Source: Office of Civil Rights, Office of General Counsel, and Office of the Chief 
People Officer) 



GSA Office of Civil Rights 

MEMORANDUM FOR MARTHA JOHN~O 
DMINIST~T ~ 

FROM: LINE CA 

SUBJECT: 

ASSOCIATE ADMINISTRATOR FOR CIVIL RIGHTS (AK) 

Fiscal Year 2010 Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act): 
Analysis of Information Provided in accordance with 5 CFR 
§724.302(a), Paragraphs ·1-6 

Whistleblower Protection Act and Federal Antidiscrimination Laws (EEO) Case Activity 

As noted in Tab 1, in FY2010, there were no cases within the General Services 
Administration (GSA) that arose under the Whistleblower Protection Act (WPA). GSA 
was not required to make any reimbursements to the Department of Treasury's 
Judgment Fund (Judgment Fund). There were no identifiable trends, causal analysis, 
or practical knowledge gained because there were no cases brought against the agency 
that arose under the WPA. 

As noted in Tab 2, in FY2010, there were eight cases that arose under federal 
antidiscrimination laws, one of which was closed during FY2010. In the one case 
closed during FY2010, there was no finding of discrimination against the agency. At the 
end of the FY2010, seven cases were pending before federal courts. There were no 
closed cases that required reimbursement into the Judgment Fund in FY2010. Given 
the small number of cases brought against the agency, there were no identifiable 
trends, causal analysis, or practical knowledge ascertained from the cases brought 
against the agency in federal court because there were no judgments or findings that 
the agency discriminated in any way. 

Disciplinary Actions Relating to Federal Court Cases 

As noted in Tab 3, a review of FY2010 disciplinary records revealed that zero GSA 
employees were disciplined for violations of Federal Antidiscrimination and 
Whistleblower Protection Act laws. 

U.S. General Services Administration 
1275 First Street, NE 
Washington, DC 20417 
www.gsa.gov 

http://www.gsa.gov


No FEAR Act EEO Complaint Postings 

As noted in Tab 4, there were 124 EEO complaints filed at GSA in FY2010. There was 
one agency finding of discrimination in FY2010 based on reprisal. In FY2010, 
complaints were filed based on race, color, religion, reprisal, sex, national origin, the 
Equal Pay Act, age, and disability. Data analysis revealed that these complaints were 
most frequently based on reprisal (71 ), age (67), and sex (57). Causal analysis of the 
data did not result in the identification of specific causal information that would explain 
why reprisal, age, and sex were the most frequent bases of discrimination. As a result, 
there was no practical knowledge gained during FY2010. In FY2010, the agency held 
trainings to educate managers and employees on antidiscrimination and retaliation laws 
and encouraged managers and employees to use alternative dispute resolution 
methods to reduce discrimination and retaliation in the workplace. 

Disciplinary Actions 

As noted in Tab 5, in FY2010, a review of FY2010 disciplinary records revealed that 
zero GSA employees were disciplined for violations of Federal Antidiscrimination and 
Whistleblower Protection Act laws. 

Description of Disciplinary Policy 

As noted in Tab 6, the GSA Penalty Guide, a copy of which is included in the FY2010 
report, identifies discrimination and retaliation as types of delinquency or misconduct. 
The GSA Penalty Guide identifies reprisal as an action against any person for the 
proper exercise of the right to file a discrimination complaint or grievance. The GSA 
Penalty Guide specifies the penalty for discriminatory, retaliatory, and reprisal actions. 



TAB 8 
For each fiscal year, any adjustment needed or made to the agency's budget to comply 
with its Judgment Fund reimbursement obligation relating to Federal Antidiscrimination 
and Whistleblower Protection cases. 

(Source: Office of the Chief Financial Officer) 



GSA Office of the Chief Financial Officer 

MEMORANDUM FOR MADELINE CALIENDO 

FROM: 

SUBJECT: 

ASSOCIATE ADMINISTRATOR (AK), 
OFFIC~ OF ~GHTS 

~DOONE --
CHIEF FINANCIAL OFFICER (B) 

Notification and Federal Employee Antidiscrimination and 
Retaliation (No FEAR) Act <>f 2002 

The No FEAR Act requires agencies to report annually if an adjustment was needed to 
an agency's budget to cover judgments, awards, and compromise settlements related to 
current and former federal employee claims. 

The Office of the Chief Financial Officer has reviewed its records for fiscal years 2005 
through 2010, and determined that no budget adjustment was required, due to the small 
dollar amount paid. 

If you should have any questions regarding this matter, please contact Alexis Stowe, 
Acting Director of the Office of Financial Policy and Operations at 202-501-0560. 

U.S. General Services Adn1inistration 
1275 First Street NE 
Washington. DC 20417 
www.gsa.gov 

http://www.gsa.gov


TAB9 
The agency's written plan to train its employees that was developed pursuant to 5 
C.F.R. § 724.203. 

(Source: Office of the Chief People Officer and the Office of Civil Rights) 



No Fear Act 
Agency Training Plan 

Training requirements on rights and remedies available under the Federal 
Antidiscrimination Laws and Whistleblower Protection Laws 

U.S. General Services Administration 

March 7, 2011 
Updated as of September 30, 2010 

~~~~~~~~~~~~~~· ~~~~~·~~~~~~~-
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I. Regulation 
In accordance with 5 CFR §724.203, published in the Federal Register Vol. 71, No. 139 
dated Thursday, July 20, 2006 (Implementation of Title II of the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002-Notification & Training), each 
agency must develop a written plan to train all of its employees under the 
Antidiscrimination and Whistleblower Protection Laws. 

Agency Training Obligation: 

• All new employees shall be trained on the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) within 90 calendar 
days of appointment. 

• Upon appointment, new employees will receive notification to complete the No 
FEAR Act Training. This notification will include instructions on how to access 
the training via the General Services Administration (GSA) Online University 
(OLU) at https://gsaolu.gsa.qov. This OLU training is available only to current 
employees. 

• All employees shall complete No FEAR Act Training every two years. 

• All employees are responsible for completing the required training. 

• Managers, supervisors, and training administrators are responsible for ensuring 
that their employees complete the training .. 

II. Method of Training and Instructional Material 
Method of training 

All GSA employees can access the No FEAR Act training course on the GSA OLU 
anytime. The course provides content on the rights, remedies, and responsibilities 
under applicable Antidiscrimination and Whistleblower Protection Laws. 

Instructional Materials 

The OLU screens can be accessed at any time and can be printed for future reference. 
There are no additional training materials provided to employees. 

2 No FEAR Act -AGENCY TRAINING PLAN 

https://gsaolu.qsa.qov


Ill. Training Schedule 
All employees, including supervisors and managers, shall complete the No FEAR Act 
training course initially and biannually. GSA will meet the training requirement by: 

• Offering OLU training for new employees within 90 days of appointment. 

• Notifying all employees to complete the training OLU No FEAR Act refresher 
training every two years via GSA Update and targeted email messages. 

• Notifying employees who have not completed the initial or refresher training 
quarterly by email. 

Background: GSA employees were notified to complete the initial OLU training course 
developed by GSA staff (No FEAR Act Training) by December 16, 2006. A refresher 
OLU training module developed by the GSA staff during the summer of 2008 (Bi-Annual 
No FEAR Act Training FY2009-2010) was made available to employees through the 
period FY2009-2010. 

IV. Documentation 
Employees completing the No FEAR Act Training on GSA Online University 

No FEAR Act training data is documented in the GSA OLU and subsequently updated 
in the GSA Comprehensive Human Resources Integrated Systems (CHRIS) Training 
Documentation System (TDS). As of September 30, 2010, 10,947 (86.2%) of all GSA 
employees had completed the OLU training module (Bi-Annual No FEAR Act Training 
FY2009-2010). 

V. Expected Outcomes 
Upon completion of the No FEAR Act training course, participants will be 
knowledgeable about Antidiscrimination and Whistleblower Protection Laws. 

During the No FEAR Act Training, employees will learn: 
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• What constitutes unlawful discrimination 
• Appropriate steps employees can take if they believe they have been the victims 

of unlawful discrimination 
• What constitutes "protected disclosure" 
• Appropriate steps employees can take if they believe that retaliatory action has 

been taken against them because of a protected disclosure 

No FEAR Act -AGENCY TRAINING PLAN 



VI. No Fear Act Notice 
GSA's No Fear Act Notice was published in the Federal Register Vol. 71, No. 244 dated 
Wednesday, December 20, 2006. GSA's No FEAR Act Notice is posted on GSA's 
public website at http://www.gsa.gov and attached to this document. The Notice informs 
Federal employees, former Federal employees, and applicants for Federal employment 
of the rights and protections available to them under Federal Antidiscrimination and 
Whistleblower Protection Laws. 

4 No FEAR Act-AGENCY TRAINING PLAN 
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weight pricing and aligns the fuel cost 
\vith the distance the shipment travels 
and tho fuel usage. As a result of this 
change, agencies should realiza
transportatlon cost savings. 

Dated: December J.:l, 2006. 
Tauna T. Dehnonico 
Director, Travel and Transportation 
AtanagemenlDi1-·jsian (FBLJ_, GSA 
\FR Doc. E&-21732 Filed 12-19-06; B:45 arnl 
91..utG CODE co-a--1 

GENERAL SERVICES 
ADMINISTRATION 

2006-NOI 

No FEAR Act Notice 

AGENCY: General Services 
Administration 
ACTION: NoUce. 

SUlllllARY: The General Services 
Administration is publishing this notice 
to fnfonn Federal employees. Conner 
Federal employees and applicants for 
Federal employment of the rights and 
protections available to them under 
Federal anlidiscrimination and 
whistleblower protecUon la\vs. 
FOR RJRTHER INFORllATIOH CONTACT: 
Jearline Nicome at (202) 501-2143. 

No FEAR Acl Notice 
The General Services Administration 

Is committed to enswlng that Federal 
employees, former Fedeial employees 
and applicants are notified of the rights 
and protections available to them under 
Federal antidiscrimination and 
whlsUeblower protection laws. On May 
15, 2002, Congress enacted the 
"Notification and Federal Employee 
Antidiscrimination and Retaliation Act 
of 2002.'' \vhich is now k.no\vn as lbe 
No FEAR Act. One purpose of the Act 
is to "require that Federal agencies be 
accountable for \•iolallons of 
antidlscrlmination and lvhist1eblower 
protection laws." Public Law 107-174, 
Summary. In support of this purpose, 
Congress found that "agencies cannot be 
run effectively if those agencies practice 
or tolerate discrimination." Public La\v 
107-174, Title I. General Provisions, 
section 101(1). 

The Act also requires this agency to 
provide this notice to Federal 
emplo~es, former Federal employees 
and applicants for Federal employment 
lo infonn you of the rights and 
protections available to you under 
Federal anUdJscrhninaUon and 
\vhlstleblo\\•er protection la\VS. 

Antidiscrimination Laws 

A Federal agency cannot discriminate 
again.st an employee or applicant with 

respect to the terms, conditions or 
pril·lleges of employment on the basis of 
race, color, ruligion, sox. national origin, 
age, disability, marital status or poliUcal 
affiliation. Discrimination on these 
bases is prohibited by one or more of the 
following statutes: 5 U.S.C. 2302(b)(l), 
29 u.s.c. 206(d), 29 u.s.c. 631, 29 
U.S.C. 6J3a, 29 U.S.C. 791 and 42 U.S.C. 
2000e--16. Although not co\•ered by the 
No Fear Act, discrimination on the basis 
of sexual orientation is prohibited b;• 
Executive Order 11478, as amended by 
Executive Order 13087. · 

If you believe that you have been the 
victlm of unlawful dtscrimination on 
the basis of race, color, religion. sex, 
national origin or disability, you must 
contact an Equal Employment 
Opportunity [EEO) counselor within 45 
calendar days of the alleged 
disc:rlminatory acUon, or, in the case of 
a personnel action, within 45 calendar 
days of the effective date of Iba action, 
before you can Die a formal complaint 
of discrimination with your agency. See, 
•·8· 29 CFR 1614. If you beUevo th3t you 
ha\'e been the victim of unlawful 
discrimination on lbe basis of age. you 
must eilber contact an EEO counselor as 
noted above l)f give notice of intent to 
sue to the Equal Emplo}rnent 
Opportunity Commission (EEOC) within 
180 calendar days of the alleged 
discriminatory action. If you are alleging 
discrimination based on marital status 
or political affiliation, you may file a 
\Vrltlen complaint with the U.S. Office 
of Special Counsel (OSC) (see contact 
information belo\v}. In the alternaUve 
(or in some cases, in addltion)1 you.may 
pursue a discrimination complaint by 
filing a grievance through your agency's 
admJnistrative or negotiated grievanc"e 
procedures, if such procedures apply 
and are available. 

\Yhistleblo\\rer Protection L3.\VS 

A Federal employee with authority to 
take. direct others to take, recommeii.d 
or approve any personnel action must 
not use that alathority to take or fail to 
take, or threaten to take or fail to take, 
a personnel action against an employee 
or applicant because of disclosure of 
infonnation by that individual that ls 
reasonably belle\red to evidence 
violations of law, rule or regulation; 
gross mismanagement; gross \vaste of 
funds;·an abuse of authorilv; or a 
substantial and specific da~ger to public 
health or safety~ unless disclosure of 
such Jnformatlon ts specifically 
prohibited by law ruid such Information 
is specifically required by Executive 
order to be kept secret in the Interest of 
natlonal defense or the conduct of 
foreign affairs. 

Retaliation against an employee or 
applicant for malting a protected 
disclosure is prohibited by 5 U.S.C. 
2302(b)(B). If you believe that you have 
been tho victim of whistleblowor 
retaliation~ you may file a \Vritten 
complaint (Fonn OSC-11) with the U.S. 
Office of Spacial Counsel at 1730 M 
Street N\V., Suite 218, Washington, DC 
20036-4505 or online through ihe OSC 
Web slte-http:lliviv1v.osc.sov. 

Retaliation for Engaging in Protected 
Activity 

A Federal agency cannot retaliate 
against an employee or applicant 
because that individual exercises his or 
her rights under any of the Federal 
antidiscrim:tnation or \vhlstleblo,ver 
protection laws listed above. If you 
believe that you are the victim of 
retaliation for engaging in protected 
activity, you must follow. as 
appropriate, the procedures described in 
the Antidiscrirnlnation Lawsand 
Whistleblower Protection Laws secUons 
or. if applicable, the administrative or 
negotiated grievance procedures in 
order lo pwsue any legal remedy. 

Disciplinary Actions 
Under the existing laws, each agency 

retains the riaht, \\'here appropriate, to 
discipline a Federal employee for 
conduct that is inconsistent \vith 
Federal AntidJscrhninatlon and 
Whistleblower Protection Laws up to 
and Including removal. If OSC bas 
initiated an investigation under 5 U.S.C. 
1214, ho,vever, according to 5 U.S.C. 
1214(0, agencies must seek approval 
from the Special Counsel to discipline 
employees for, among other activities, 
engaging in prohibited retaliation. 
Nolhlng ln the No FEAR Act alters 
existing laws or permits an agency to 
take unfounded i:lisclplinary action 
against a Federal employee or to violate 
the procedural rights of a Federal 
employee who has been accused of 
discrimination. 

Additionol lnfonnation 

For further information regarding the 
No FEAR Act regulations, refer to 5 CFR 
part 724, as we][ as the appropriate 
offices within your agency (e.s .. EEO/ 
civil rights office, human resources 
office or legal office). Additional 
information regarding Foderal 
antldiscriminatlon, whlstleblo\'t"Br 
protection and retaliation la\vs can be 
found at the EEOC Web s!te--http:// 
H'U'lv.eeoc,govand the OSC Web sita
http:ll1V1vw.osc.gov. Attentiveness to 
ensuring a \York environment that is free 
from dlscriminatlon and reprisal is 
essential to malntatn our world class 
workplace. 

http://www.osc.gov
http://www.eeoc.gov
http://mviv.osc.gpv
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Existing Rights Unchanged 
Please be aware that, pursuant lo 

section 20s of the No FEAR Ac:t, neither 
the Act nor this notice creates, expands 
or reduces any rights othon\'isa 
availabla- to any employee, fonner 
employee or appUcant under the la\\•s of 
the Uni.led States~ including the 
provisions of law specified in 5 U.S.C. 
2302(d). 

Dated: December 5, 2006 
Lurita Doan 
Arfministrotor.Genera/ Sen·ices 
Arfminisl.ration 
IFRDac. E&-21733 Filed 12-1o-us; 8:45 anlJ 
BU.ING COOll laa-U-S 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Dtsease Control and 
Prevention 

(60Day--07--0028) 

Proposed Data Collectlons Submitted 
lot Public Comment and 
Recommendations 

In compliance loiith the requirement 
of SecUon 3506(c](z)(A) of the 
PaperworkReducUon Acto£1995 for 
opportunity for public cc::mment on 
proposed data collection projects, the 
Centers for Disease Control and 
Prevention (CDC) will publish periodic 
S\U11D1ari.es of proposed projects. To 
roq uest more information on the 
(?roposed projects or to obtain a copy of 
llio data c:ollection plans and 
Instruments. call 404-639-5960 and 
send comments to Seleda Perryman. 
COC Assistant Reports Clearance 
Officer, 1600 Clifton Road, MS-074, 
Atlanta, GA 30333 or send an e-mail to 
omb@cdc.sov. 

Comments are Invited on: (a) Whether 
the proposed collection of information 
fs necessary for the proper performance 
of the functions oftbe agency, including 
\vhether the infonnation shall have 
pracUcal utility; (bl the accuracy of the 
agency's estimate of the burden of the 
proposed collection of Information; (c) 
\Vays to enhance the quality, utIHty, and 
cladty of the infonnaUon lo be 
collected; and (d) ways to minlmizo the 
burden of the collection of Jnformation 
on respondenls. Including through the 
use of aut.omated collection techniques 
or alb.er fonns. of lnfonnatlon 
technology. Written comments should 
be received l\iithin 60 days of this 
notice. 

Proposed Project 
Evaluation of Customer SatisfacUon 

\Vith the Agency for Toxic Substances 

and Disease Registry Internet Home 
Page and Links (OMB No. 0923--0028)
Rxtension-Agency for Toxic 
Substances end Disease Registry 
(ATSDR}, canters for Disease C:Ontrol 
and Prevention (CDC). 

Background and Brief Description 
ATSDRconsiders evaluation to be a 

critical component for enhancing 
program effectiveness and lmprovlag 
resource management. ATSDlt-'s 
mandate under the Compreheruh,.e 
Environmental Response, 
Compensation, and Liabillty Ac:t 
(CRRCLA}, as amended, fs lo assess the 
presence and nature of health hazards at 
specific Superfund sites. To help 
prevent or reduce further e.xposure and 
the illnesses that result from such 
eXY,osures. A TSDR, the lead Agency 
\Vllhin the Public Health Service for 
implementing the health-related 
provisions ofCHRCLA and ils 1986 
amendments. the Superfund 
Amendments and Re-authorization Act 
(SARA), ATSDR received addiUonal 
responsibilities in en\ironmental puhUc 
health. This act broadened ATSDR's 
responsibtlities in the aroas of health 
assassments, establishment and 
maintenance of toxicologic databases, 
information dissemination, and medical 
education. Fwthennore, in accordance 
lvith the Government Pedonnance and 
Results Actof1993 (Pub. L. tOJ-62), the 
e-Co\'errunent Act of 2002, and the 
Federal E:nte~l'ise Architecture am key 
elements of tlie Presidents Management 
Agenda. These "~go\•ernment'' 
initiatives have required staff at all 
levels of the Federal government with 
the Improvement of program 
effecti\•eness and publlc accountability 
by promoting DC\\' focuses on resull3, 
service quality, and customer 
satisfaction. Those staff are further 
charged \with responsibility to articulate 
clearly the- results or their prognuns ln 
tenns that are understandable to their 
customers, thef_r stakeholders, and the 
American ~a}·er. This project 
addresses theso concerns and serves to 
fmpro\'e ATSDR's health promotion 
agenda by providing data on \vhtch to 
assess and lmprove tho usefulness and 
usability of informaUon provided via 
Internet. 

ATSDRs e_xtension (continuation) 
efforts lYill follow the guidance 
articulated In our reinstatement 
application suhcnitled a.nd appCO\tad in 
2003. Ow current sun'ev, the "ATSOR 
Web Site User Sat.isfactJOn Survey.'' y,·as 
combined in the past under project 
0920--0449 "EvaluaUon of Customer 
Satisfaction o[ the CDC and ATS DR 
Internet Home Page and Links,'' Having 
our O\Vn swvey \vould allow us ,to tailor 

the sur\rey to our needs, manage the 
project effectively, and ensure that \Ve 

collect the necessary information to 
eva1uate customer satisfaction of our 
Web site. The 2003 roinstatement 
request ,,ias-further modified by ow 
most recent l-83c submission addlng 
five replii:a~e product-specific swveys 
lo the OMB 0923-0028 lnventory for 
this project. ATSDR is requesting an 
extension \\'ithout change for the 
roJlowing surveys: 

• ATSDR \Veb Sito User Satisfaction 
sun .. y (WSUS) 

• Toxicological Profiles User 
SaUsfaction Survey (TPUS) 

• ToxFAQsTM Uset Satisfaction 
SurYey ITFUS} 

• Public Health Statements User 
Satisfaction Sunray (PHSUS) 

• Toxicology Curriculun1 for 
Communities TraJning Manual User 
Satisfaction Survey (TCCUS} 

• ToxProfflesTM CO-ROM User 
Satisfaction Sur\'ey (TP-CDUS) 

ATSDR has designed thJs sile to serve 
the general-public, persons at risk for 
exposure to liazardous substances, 
collaborating organizations, stab.• and 
local go\•errunents, and health 
professionals. As a "Support Delivery of 
Services" tool, the A'fSDR Web site 
presents information focused on 
pre\o·ention of exposure and adverse 
human health effects and diminished 
quality of life associated with exposure 
to hazardous substances from waste 
sites, unplanned releases, and oLher 
sources of pollution present in the 
environment. Furthennore. as a Web 
based delivery tool it advances the 
agencies health promotional messages, 
product outreach activities, and future 
survey options currently under 
consii:leration. Therefore. it Is critlcal 
lhat ATSDR ha\'O the capacity to ans\ver 
Vw·hether or not these expenditures elicit 
the desirod effects or Impact. The results 
of this project \1tlll aruure that these 
audiences lVill continue to Had our 
knowledge pi:oducts and tnfonnational 
pieces easy to access, clear, informative 
and useful. Specifically, this project n•ill 
continue to examine \Vhether current 
and future Informational updates are 
presented ln an appropriate 
technological format and whether it 
meets the needs, wants, and preferences 
of visitors ("customers'') to the ATSDR 
Website. 

This extonslon request ls for a lhroo
year period. The survey questJons have 
been-held to the absolute mlnJmum 
required for the use of the data. There 
are no coslS to the respondents other 
than their time. 

Estimate of Annualized Burden Hours: 

No FEAR Act-AGENCY TRAINING PLAN 
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-The Honorable Jacqueline A. Berrien 
Chair 
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U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Ms. Berrien: 

rCJ 
:r 
JC> 
:;:J 

Enclosed is the Inter-American Foundation's Fiscal Year 2010 Annual Report on the 
Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 (No 
FEAR Act). The Fiscal Year 2010 No FEAR Act report also includes the reporting 
requirements for Fiscal Years 2005-2009. The reports were prepared as required by Section 
203 of the No FEAR Act. 

I am pleased to note that IAF reported no complaints filed in Fiscal Years 2005-2010. We 
credit this to our effort to maintain our highly experienced EEO resource provider which, 
through an Inter-Agency Agreement, provides for the delivery of all appropriate training and 
maintains a system for the adjudication of EEO disputes. 

In accordance with Section 203 of the No FEAR Act, similar letters are being sent to: the 
President Pro Tempore; the Speaker of the House of Representatives; the Chairman and 
Ranking Members of the Senate Committee on Homeland Security and Governmental 
Affairs; Senate Committee on Appropriations; Senate Committee on Foreign Relations; 
House Committee on Oversight and Government Reform; House Committee on 
Appropriations; House Committee on Foreign Affairs; the U.S. Attorney General; the Chair 
of the U.S. Equal Employment Opportunity Commission; and the Director of the U.S. Office 
of Personnel Management. 

If you have any questions or require additional information, please do not hesitate to contact 
Cindy Soto, Executive Assistant at 703-306-4318 or by email at csoto@iaf.gov. 

Enclosures 

901 N. Stuart Street• Arlington, Virginia 22203 • Phone: 703-306-4301 • TDD: 703-306-5488 

mailto:csoto@iaf.gov
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I. EXECUTIVE SUMMARY 

The Inter-American Foundation (IAF) provides its Annual Report as required by Section 203 of 
the Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 ("No 
FEAR Act"), Public Law 107-174. 

During Fiscal Year (FY) 2010, there were no Federal district court cases that resulted in 
judgments, awards, and compromise settlements therefore, IAF was not required to reimburse 
the Judgment Fund. 

There were no administrative complaints filed with IAF during FY 2010. No disciplinary action 
for discrimination, retaliation, harassment or other infractions of a provision of law cited in 
Section 20l(c) of the No FEAR Act was reported. 

II. INTRODUCTION 

Section 203 of the No FEAR Act requires Federal agencies to submit annual reports to the 
Speaker of the House of Representatives, the President pro tempore of the Senate, the Committee 
on Governmental Affairs of the Senate, the Committee on Government Reform of the House of 
Representatives, each committee of Congress with jurisdiction relating to the agency, the 
Attorney General, and the EEOC. This report is submitted by IAF to satisfy the reporting 
requirement of Section 203 of the No FEAR Act. 

III. BACKGROUND 

The No FEAR Act was signed into law by President George W. Bush on May 15, 2002 and 
became effective on October 1, 2003. The No FEAR Act requires Federal agencies to be· 
accountable for violations of antidiscrimination and whistleblower protection laws and 
post certain statistical data relating to Federal sector EEO complaints filed with the agency. 

Section 203 of the No FEAR Act requires that each Federal agency submit its Annual Report to 
the aforementioned individuals and entities not later than 180 days after the end of each fiscal 
year. Agencies must report on: (a) the number of Federal district court cases arising under each 
of the respective areas of law specified in the No FEAR Act in which discrimination was alleged; 
(b) the status or disposition of the complaints; ( c) the amount of money required to be 
reimbursed to the Judgment Fund; (d) the number of employees disciplined; and (e) any policies 
implemented related to appropriate disciplinary actions against a Federal employee who 
discriminated against any individual, or committed a prohibited personnel practice. 
Additionally, Section 203 requires that agencies produce an analysis of the data collected with 
respect to trends, causal analysis, etc. 
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IV. DATA 

A. Civil Cases 

Section 203(a)(l) of the No FEAR Act requires that agencies include in their Annual Report "the 
number of cases arising under each of the respective provisions of law covered by paragraphs ( 1) 
and (2) of Section 201(a) in which discrimination on the part of such agency was alleged." 

IAF reports that during FY 2010, there were no Federal district court discrimination cases 
resulting in payment from the Judgment Fund. 

B. Reimbursement to the Judgment Fund 

On January 22, 2004, OPM published interim final regulations in the Federal Register and final 
regulations on May 10, 2006, to clarify the agency reimbursement provisions of Title II of the 
No FEAR Act. These interim regulations state that the Financial Management Service, U.S. 
Department of the Treasury (PMS) will provide notice to an agency's Chief Financial Officer 
within 15 business days after payment from the Judgment Fund. The agency is required to 
reimburse the Judgment Fund within 45 business days after receiving the notice from PMS or 
must contact PMS to make arrangements in writing for reimbursement. 

During FY 2010, IAF was not required to reimburse the Judgment Fund. 

C. Disciplinary Actions 

Section 203(a)(4) of the No FEAR Act requires that agencies include in their Annual Report "the 
number of employees disciplined for discrimination, retaliation, harassment, or any other 
infraction of any provision of law referred to in paragraph ( 1 ). " 

During FY 2010, IAF took no disciplinary actions against employees, for there were no findings 
of discrimination. 

D. Final Year-End Data Posted Under Section 301( c)(l )(B) 

Section 203(a)(5) of the No FEAR Act requires agencies to produce a report on the final year
end data the Agency posted under Section 301(c)(l)(B). 

The final year-end data posted pursuant to Section 30l(c)(l)(B) of the No FEAR Act is 
contained in Appendix 1 of this document. 
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E. Policy Description on Disciplinary Action 

Section 203(a)(6) of the No FEAR Act requires an agency to produce a detailed description of 
any policies implemented by the agency relating to disciplinary actions imposed against a 
Federal employee who discriminated against any individual in violation of any of the laws cited 
under Section 20l(a)(l) or (2), or committed another prohibited personnel practice that was 
revealed in the investigation of a complaint alleging a violation of any of the laws cited under 
Section 20l(a)(l) or (2). Further, Section 203(a)(6) requires that, with respect to each such law, 
a Federal agency report on the number of employees who were disciplined in accordance with 
such policy and the specific nature of the disciplinary action taken. 

To reinforce its commitment to establish a workplace free of unlawful discrimination, 
harassment and retaliation, the President of the IAF established and enforces a policy on equal 
opportunity and unlawful discrimination (see Appendix 2). The policy informs all IAF 
employees, applicants for employment, and members of the public who seek to participate in 
IAF programs, activities and services that any discrimination or harassment based on race, 
religion, age, national origin, color, sex, sexual orientation, disability, or genetic information will 
not be tolerated in the workplace. The policy further states that IAF does not tolerate reprisal 
against those who exercise their rights under applicable EEO laws. 

IAF recognizes its responsibility to establish and maintain a workplace that is free of prohibited 
discrimination and harassment. IAF holds its executives, managers, and supervisors responsible 
and accountable for promoting and ensuring equal opportunity in the Foundation's policies, 
programs, and practices. 

V. ANALYSIS OF TRENDS, CAUSAL ANALYSIS AND PRACTICAL 
KNOWLEDGE GAINED THROUGH EXPERIENCE 

Section 203(a)(7) of the No FEAR Act requires that agencies undertake "an examination of 
trends, causal analysis, and practical knowledge gained through experience and any actions 
planned or taken to improve complaint or civil rights programs of the agency." 

Over the past six fiscal years, no EEO complaints have been filed against IAF. All employees of 
the Foundation are aware of our legal requirements to promote, achieve and maintain a highly 
skilled and diverse workforce and that equal opportunity and civil rights laws will be enforced. 

VI. ACTIONS PLANNEDffAKEN TO IMPROVE AGENCY COMPLAINT OR CIVIL 
RIGHTS PROGRAM 

Section 203(a)(7)(D) of the No FEAR Act requires that agencies report "any actions planned or 
taken to improve complaint or civil rights programs of the agency." 
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IAF is firmly committed to equal opportunity, a discrimination free environment, and achieving 
and maintaining a highly skilled and diverse workforce. IAF will work toward this objective by 
ensuring that managers and supervisors are held accountable for developing policies and 
implementing practices that will help achieve this goal. This objective will also be met by 
responding to complaints of discrimination, harassment, or reprisal/retaliation fairly, 
expeditiously, and consistent with established processes and procedures. 

IAF will also continue to provide training to its leaders, managers, and supervisors in the areas 
of: antidiscrimination laws, rights and remedies for violations of the Whistle blower Protection 
Act, prohibited personnel practices, alternate dispute resolution, diversity, the No FEAR Act, and 
the EEOC Management Directive 715 (MD-715) as a mechanism to maintain an environment of 
equal opportunity and non-discrimination. 

Additionally, the IAF entered into an Inter-Agency Agreement (IAA) for.EEO Services with the 
U.S. Geological Survey (USGS), Department of the Interior (DOI). The IAA ensures the 
existence of a highly productive and efficient resource needed to successfully carry out IAF's 
organizational responsibilities to achieve and maintain a discrimination-free work environment 
and provide equal opportunities for all employees to realize their full potential. 

VII. ADJUSTMENT TO BUDGET 

Section 203(a)(8) of the No FEAR Act requires that agencies include in their Annual Report to 
Congress information about "any adjustment (to the extent the adjustment can be ascertained in 
the budget of the agency) to comply with t11e requirements under Section 201." 

In FY 2010, no adjustments were required by IAF to comply with Section 201 of the No FEAR 
Act. 
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Inter-American Foundation 
Equal Employment Opportunity Data Posted 

Pursuant to the No FEAR Act 

Reporting Period: FY 2010 4th Qtr (October 1, 2009-September 30, 2010) 

'' - -
'! 1· ' ' -~ J ~4 ' .., d <JI - - ~ : I 

- - - - - ..... 

- ~~~~~ 
Number of Complaints Filed in 
FY 1614.704(a) 0 0 0 0 0 0 
Number of Complainants 
1614.704(b) 0 0 0 0 0 0 
Repeat Filers 1614.704(c) 

0 0 0 0 0 0 

Race 
Color 
Reli ion 
National Origin 

0 0 0 0 0 0 

0 0 0 0 0 0 
0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 

0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 

0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 



• Reassianment 
Denied 0 0 
Directed 0 0 

Reasonable Accommodation 0 0 
Reinstatement 0 0 
Retirement 0 0 
Termination 0 0 
Terms/Conditions of 0 0 
Time and Attendance 0 0 
Trainina 0 0 
Other 0 0 

All complaints pending in Investigative Stage 
All com laints endin in Final A enc Action 
All complaints pending in which Hearing was 
not requested 

Time in Investigation Stage 
Time to issue Final A enc Action 

All complaints pending in which a Hearing was 
requested 

Time in Investigation Stage 
Time to issue Final A en 

Total Complaints Dismissed by 
Agency 
Average days pending prior to 
dismissal 

Action 

0 

0 

0 

0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 
0 0 

0 0 
0 0 
0 0 

0 0 
0 0 
0 0 

0 0 0 0 

0 0 0 0 





Number complaints pending [as of 
09/30/2010]:704(k)(3) 

Investi ation 
ROI issued, pending 

Hearin 
Written notice 
Final A enc Action 

Number Pending Completion of 
Investigation 

Pending Investigations Over 
Required Time Frames 

0 

0 
0 
0 
0 

0 

0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 

Note: Not Available) Indicates data not previously captured by Public Debt 
and therefore, not readily available at the time of this posting. 

This page was last modified on October 21, 2010. 
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Inter-American Foundation 
An Independent Agency of the U.S. Government 

Memorandum November 7, 2006 

To: All IAF Employees 

From: Ambassador Larry L. Palmer, President 

Subject: Equal Employment Opportunity and Diversity Non-Discrimination Policy 

As President of.the Inter-American Foundation (IAF), I am committed to the total integration of Equal Employment 
Opportunity (EEO) and Diversity principles as a fundamental part of the guiding principles we have at the IAF. All 
employees, applicants for employment, and members of the public who seek to participate in IAF programs, 
activities, and services will not be discriminated against because of race, national origin, sex, religion, color, age, 
disability, sexual orientation, genetic information, or statns as a parent. Furthermore, the !AF does not tolerate 
reprisal against those who exercise their rights under applicable EEO laws. 

I am committed to ensuring all employees the freedom to compete fairly and equitably. Equal employment 
opportunity covers all personnel/employment programs, management practices and decisions, including, but not 
limited to: recruiting/hiring, merit promotions, transfers, reassignments, training and career development, benefits, 
and separations. I will ensure EEO program requirements are enforced in accordance with the governing regulatory 
guidelines. Allegations of discrimination are addressed promptly and professionally. The !AF promptly 
investigates all allegations of workplace harassment, and where allegations are substantiated, appropriate action is 
taken. 

Employees or applicants who believe they have been discriminated against by the !AF have the right to file a 
complaint. IAF has entered an Inter-Agency Agreement with the Office of Equal Opportunity (OEO), U.S. 
Geological Survey (USGS) for EEO services. The first step is to contact an EEO connselor at USGS within 45 
days of the alleged discriminatory action. You may then choose to participate in either counseling or in Alternative 
Dispute Resolution (ADR) if it is available. At the end of counseling, or if ADR is unsuccessful, a formal EEO 
complaint may be filed. 

I am committed to enforcing the Foundation's policy of fair and equitable treatment of all employees, applicants for 
employment, or members of the pnblic who believe they have been subjected to unlawful discrimination. 

This policy is to be posted in all personnel offices, and on the Foundation's internal Web site as a means to 
communicate the high level of importance I personally attach to equal employment opportunity at the !AF. Any 
questions regarding either this policy or a specific situation relevant to this policy may be addressed through the 
USGS Office of Equal Opportunity or an EEO counselor by calling (703) 648-7770 or (866) 816-1106. You may 
also direct questions to your manager. 

901 N. Stuart Street • Arlington, VA 22203 • Phone: 703-306-4301 • Fax: 703-306-4369 



Inter-American Foundation 
901 N. Stuart Street • Arlington, Virginia 22203 

The Honorable Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 
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OFFICE OF THE COMMJSSIONER 
UNITED STATES SECTION 

INTERNATIONAL BOUNDARY AND WATER COMMISSION 
UNITED STATES AND MEXICO 

March 23. 2011 

The Honorable Jacqueline A. Berrien, Chair 

U.S. Equal Employment Opportunity Commission 

131 M Street, NE 
Washington, DC 20507 

,.....,, 
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Dear Madam Chair. 1J · ' £:?_ c N ...._ 

I am pleased to send you the. enclosed. copy of the International Boundary ~ water 
Commission, United States Section (IBWC) Fiscal Year 2010 annual report pr9p8f8d in 
accordance with Section 203. GI Notification and Federal Employee 
Antidiscrimination and Retaliation Aft ~FEAR Act), Public law·107·174. 

This report provides info of cases arising under the reapective 
areas of law cited in the No ct where cliCflRJn.ation was alleged. I am happy to 
report no findings of discri ; ~ itr ftGt required to be reimbursed by the 
IBWC to the Judgment Fund in nedioit 1llilh 8UCh cases. There were no findings of 
retaliation, harassment or any ~ r inf of any provision of law referred to under 
·the Act. Included is an analysis of ..fr9nd8 and knowledge gained; and 
recommendations. 

An identical letter has been sent to the Chairman, Committee on Foreign Relations; 
Speaker of the House of Representatives~ President Pro Tempore of the Senate; the 
Chairmen and Ranking Members of the .Senate Committee on Homeland Security and 
Governmental Affairs; House Government Refonn Committee; the Attorney General of 
the United States; and the Director d the Office of Personnel Management 

Sincerely yours, 

~~ 
Commissioner . 

Enclosure 

The Commons, Building C, Suite 100 • 4171 N. Mesa Street • El Paso, Texas 79902 
(915) 832-4100 • (FAX) (915) 832-4190 • http://www.ibwc.state.gov 

http://www.ibwc.state.gov
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United States Section 
International Boundary & Water Commlnlon 

United States and Mexico . 

· NOFEARACT 

ANNUAL REPORT: FY 2010 
r I • 

Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002 

Prepared by 
Equal Employment Opportunity Office 
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EXECUTIVE SUMMARY 

The United States Section, lntemational Boundary and Water Commission, . 
United States and Mexico (USIBWC) hereby providea its Fiscal Year (FY) 2010 
annual report as required by Section 203 of the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002 ("No Fear Act"), Public 
Law 107-0174 and reports on federal court cases filed, settlements, judgments, 
awards or compromise settlements, the disposition of those cases; money 
required to be reimbursed; and the number of employees disciplined for 
discrimination, retaliation, harassment, or other infractions of a provision of law 
cited in Section 201 (c) of the No FEAR Act for the past year. 

No federal court cases were filed in FY 2010. Money is not owed to the 
judgment fund. 

One Whistle Blower Protection Act case was filed in FY 2009. This case 
involved a termination from employment. The case was referred by the Office of 
Special Counsel to the Merit System Protection Board and a hearing was held in 
FY 10. This case was ruled In favor of the agency. There was no award or 
settlement in this case. Subsequently, a petition for review was never filed in 
Federal court. 

There were no Administrative Hearings In FY 10. Four formal EEO complaints 
were filed in 2010: one merit decision and two agency deci8ions with no findings 
of discrimination were issued; one complaint was in the investigative stage al the 
end of FY 2010. Discrimination was not identlied;• There were no findings of 
discrimination; no money is owed to the judgment fund. 

There have been no findings of discrimination. The USIBWC believes this Is a 
result of employee and management training on EEO, special emphasis 
programs, and diversity training. In reviewing the agency's performance during 
FY 1 o, the agency has continued effective communication with agency 
employees about major changes regarding reorganization, policies, and 
practices. These practices have been important in enc:oUraging employees to 
discuss concerns and open lines. of communicatioo with management. In 
addition, the agency head has demonstrated his commitment to and support for 
the EEO program. The EEO offlcel has sustained c:OntinUal direct 
communication with the agency head. This has impacted employees' openness 
and trust that their workplace concerns and Issues are being addressed. 

1 
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INTRODUCTION 

The No FEAR Act requires Federal agencies to submit annual reports to the 
following: Speaker of the U.S. House of Representatives; the President pro 
tempore of the U.S. Senate; the Committee on Governmental Affairs of the U.S. 
Senate; Committee on Government Reform, U.S. House of Representatives; 
Each Committee of Congress with jurisdiction relating to the agency; Chair, 
Equal Employment Opportunity Commission; the Attorney General; and the 
Director, U.S. Office of Personnel Management. This report is submitted by the 
USIBWC to satisfy the reporting requirement. 

BACKGROUND 

The No FEAR Act was signed into law by President George W. Bush on May 15, 
2002 and became effective on October 1, 2003. The Act requires Federal 
agencies to be accountable for violations of anti-discrimination and whistlebtower 
protection laws and post certain statistical data relating to Federal sector EEO 
complaints filed with the agency. 

Section 203 of the No FEAR Act requires that each Federal agency submit an 
annual Report to Congress not later than 180 days after the end of each fiscal 
year. Agencies must report on the following: the number of Federal dlatrlct court 
cases arising under each of the respective areas of law specified in the Act in 
which discrimination was aHeged; the status or disposition of cases; the amount 
of money required to be reimbursed; the number of employees disciplined; any 
policies implemented related to appropriate disciplinary actions against a Federal 
employee who discriminated against any individual, or committed a prohibited 
personnel practice; and an analysis of. the data collected with reapeet to trends, 
causal analysis, etc. The President delegated responsibllity to the U.S. Office of 
Personnel Management (OPM) for the Issuance of ~ations governing 
implementation of Title 11. of the No FEAR Act. The OPM published final 
regulations on May 10, 2006. The OPM issued the notification and training 
requirements of the Act on July 20, 2006. The OPM Issued propoeed regulations 
to implement the reporting and best practices provisions of the No FEAR Act on 
January 25, 2006. The USIBWC has prepared this report based on the 
provisions of the No FEAR Act along with the proposed and final regulations 
issued by OPM. 

2 
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USIBWC 
No Fear Act 

Annual Report: FY 2010 

5 CFR § 724.302 Reporting Obligations 

5 CFR I 724.302(aX1> 
The number of cun In Federal court pending or re10. .. 1ed In uch 
flecal year and arlalng under each of the reepectlve provfelons of the 
Federal Anti-dlecrlmlnatlon Lawe and Whlatleblower Protection LaW9 
applicable to them ae defined In §724.102 of eubpart A of thla part In 
which an employee, former Federal employee, or appDcant alleged a 
violation(•) of tlwee I.we, eeparatlng data by the provfelon(e) of law 
Involved; 
The USIBWC reports th6re wem no cases filed In Federal coutt arising 
under Federal anti-discrimination Laws and Whistleb/ower Protection 
Laws in FY 10. One whistleblower case was filed in 2009 alleging 
retaliation for protected actMty when the employee's employment was 
terminated. This case was mferred by the Office of Special Counsel to the 
Merit System Protection Board and a hearing was held in FY 10. This 
case was ruled in favor of the agency. There was no award or Mlltlement 
in this case. Subsequently, a petition for .mview was never filed in 
Federal court. 

5 CFR § 724.3Q2(aK2l 
In the aggregate, for the ca••• ldlntlfled In paragraph (a)(1) of Ihle 
eectlon and aepa,.... by provlslonl(e) of law Involved: 
(I) The etatue or dfapoeltlon (lncludlng aettlement); ' 
The USIBWC reports there were no cases filed in Federal COUit arisinQ 
under Federal anti-discrimination Laws and Whistl6blower Protection 
Laws in FY 10. 

One whistleblower case a/l6ging 18tdation when the employee's 
employment was terminated was fllsd. This case was referred by the 
Office of Special counsel to the MSPB and a hearing was held In FY 10. 
This case was ruled in favor of the agency. Thele was no award or 
settlement in this case. 

3 
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(Ii) The amount of money required to be reimbursed to the 
Judgment Fund by the agency for paymenta •defined In 
§724.102 of subpart A ofthla part; 
Money was not owed to the Judgment Fund at the closlJ of FY 
2010. 

(Ill) The amount of relmburaement to the Fund for atlomey'• feea 
where auch feea have been ..,.,ately deaignatecl; 
Money for reimbursement of attorney's fees was not owed to the 
Judgment Fund in FY 2010 

5 CFR I 724.302(a)(3> 
In connection with ca ... Identified In paregraph (•X1) of Ihle aectlon, 
the total number of employeea In each ftecal year dlacipllned aa 
defined In f724.102 of subpart A of Ihle part and the apeclflc Mture, 
e.g., reprimand, etc., of the diaclpllnary action. taken, eeparaflld by 
the provision(•) of law Involved; 
Discrimination has not been found in the agency; disciplinary action has 
not been taken. 

5 CFR § 724.302(aK4) 
The flnal yeaHnd data about dlacrlll'llnatlon ~for Heh 
fiscal year that waa poet9d In acoordance with Eq..., lmployment 
Opportunity Regulatlom at subpalrt G of title 29 ol the Code of 
Federal Regulatlona (lmplemendng 11ctlon 301 (cX1 )(8) of the No 
FEAR Act); 
Attachment 1 is the comparative No FEAR .Act data posted at the close of 
FY 10. There have been no findings of dlserimination. The agency had 
one whistteblower complaint In 2009 whJcll was referred by 1119 Office of 
Special Counsel to the'Merit System PIOleetion Boatd in 2010; a hearing 
was held in FY 10; This ca# was ruled in fallOI' of th8 ~· One Merit 
decision and one agency decfsion'IWJl8 ·Issued which alfeged 
discrimination under title VII. TIHHe were no findings of disctfmination. One 
discrimination complaint ff/ed which alleged discrimination undsr title VII of 
the Civil Rights Act was being investigated at the close of FY 10. 

5 CFR § 724.302ft)(5) 
Whether or not In conneotton with c111a In Fedenll court, the 
number of employeea In each n.cat veer dieclpllnld • clefL-.d In 
§724.102 of subpart A of this part In accordance with any agancy 
pollcy described In paragraph (aX8) of thla section. The apectflo 
nature, e.g. reprimand, etc., of the dlaclpllnary actlone taken muat be 
Identified. 

4 
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The USIBWC reports there were no casss filed In Federal coutt arising 
under Federal anti-discrimination Laws and Whistleblowsr Protection 
Laws in FY 10. There have been no findings of discrimination. 

5 CFR § 724.302(a)(§) 
A detailed description of the agency'• policy for taking dl9ClpUnary 
action agalnat Federal employeea for conduct that I• lnconsltdlmt 
with Federal Antidiacrlmlnatlon Lawe and Whi.tleblower Protection 
Lawe or for conduct that conatltutea another prohibited .,.,.onnel 
practice revealed In connection with agency lnveatigattone of alleged 
vlolationa of theae laws; 
The USIBWC has issued a policy statement that reinfOIC8s commitment to 
establish a workplace free from discrimination, harassment, and 
retaliation. Attached is the USIBWC Equal Employment Opportunity 
Program Policy (Appendix 2). The USIBWC employees are accountable 
for their actions. The penalties for discriminatory practiceB are outlined In 
the USIBWC Employee Conduct, Discipline, and Adverse Actions directive 
Volume 1, Chapter 685 at Appendix A "Table of Recommended Penalties 
for Stated Offenses• at 3 (attachment 3) 

5 CFR I 724.302(al(7\ . 
An analysla of the Information prQVided In paragraph• (a)(1) through 
(6) of thla aectlon In conjunction with date provided to the Eq11ml 
EmplOyment Oppottunlty Commlulon h'a corilpllance with 29 CFR 
part 1614 aUbpart F of the Code of Federal Regulation. Such 
analyala muat Include: ' · 
(I) An examination of trend•: 

Cauaal analyala; 
(ii) Practical knOwledge gained thFOUfh experlenoe; llnd 
(Ill) Any actions planned or taken to lmptOW. complltlnt or clvH 

rlghta prognima of the 9ftCY wltb the goal of ellmlnellng 
dlecrlmlnatlon and ,...Hedon In the workplace; · 
Examination of the OOIJl1laints filed did not reveal trends. The 
complaints originated in different offices und6r different supervisors 
and employees in different fields. 
The USIBWC continues to actively train employees and managers 
on EEO, sexual and non sexual harassment, respect in the 
workplace, diversity, and mediation. The USIBWC provided 
supervisors training which included EEO training. The USIBWC 
continues to promote Special Emphasis Programs, which result in 
respect for all employees. Employees know whom to contact when 

5 
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workplace dissatisfaction occurs thus allowing for early resolution of 
disputes. The USIBWC wiH continue to train managers and 
employees on Employee Rights and continue to promote mediation 
as a tool to facilitate workplace disputes. 

5 CFR § 724.302(aX8l 
For each flacel year, any adjustment ne1ded or made to the budget 
of the agency to comply with Its Judgment Fund reimbursement 
obligations(•) Incurred under 1724.103 of eubpart A of this part; and 
Adjustments to the agency budget have not been required. 

§ CFR § 724.302(aK9) 
The agency'• written plan developed under f724.203(a) of aubpart B 
of thla part to train lt9 employee•. 
See Appendix 4 

§ CFR § 724.302(cl 
Agenclea must provide copies of each report to the followlng: 
(1) Spuker of the U.S. HouM of repre891'1tallwee; 
(2) Pruident Pro tempore of the U.S. Senate; 
(3) Committee on Governmental Affalra, U.S. Senate; 
(4) Committee on Governmental Reform, U.8. Houee of 

Repreaentatlvea; 
(5) Each Committee of Congreu with lurf!dlctlon relating to the 

agency; 
(6) Chair, Equal Employment Opportunity Commlulon; 
(7) Attorney General; and 
(8) Director, U.S. Ofllc:e of P..-.onnel Management 

Copies of letters forwarding the USIBWC No FEAR Act 2010 repott 
are found at attachment s. 

6 
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Equal Employment Opportunity Data Posted Pursuant to the No Fear Act 
Section 301 of the Notification and federal Employee Antidiscrimination and Retaliation Act of 2002 

(the No Fear Act), requires each federal agency to post summary statlnical data pertaining to 

complaints of employment discrimi(lation filed against it by employees, former employees and 
applicants for employment under 29 CFR Part 1614. The Specific Data to be posted is described in 

section 301 (b) of the Act and 29 CF/l 1514. 704. The required summary statistical data for EEO 
complaints filed ai<:ainst the USIBWC: is availab~ below. 

Comparative Data, Previous Fiscal Year Data 

Complaint Activity FYOO ~Y07 FY08 FY 09 FY 10 

Number of complaints 

filed 
4 3 0 1 4 

Number of individuals 
filing <:omp(ail'lt.S 3 3 0 1 4 

Number of indi11iduals 

who filed two or more 1 1 0 0 0 
of those compl<1ints 

Findings of 
0 0 0 0 0 Discrimination: 

Issues FYOO FY 07 FY 08 FY09 FY 10 
Appointment/Hire 0 0 0 0 0 
Assignment of Duties 0 0 0 0 2 
Awards 0 0 0 0 0 
Con11ersion to Full 0 0 0 0 0 
Disciplinary Action: 0 1 0 0 0 
1 Demotion 0 0 0 0 0 
2. Reprimand 0 0 0 0 0 
3. Suspension 1 1 0 0 0 
4. Removal 0 0 0 0 0 
5. Other 0 0 0 0 0 
Duty Hours 0 0 0 0 0 
E11aluation/Appralsal 0 0 0 0 1 
Harassment: 0 0 0 0 
1. Non.Sexual 0 0 0 1 
2. Sexual 1 0 0 0 0 
Promotion/Non-

3 2 0 0 2 selection 
Reassignment 0 0 0 0 0 

Directed 0 
Denied 0 

Reasonable 
0 0 0 0 0 Accommodation 

Retirement 0 0 0 0 0 
Resignation 0 0 0 0 
Termination 0 0 0 0 0 
TermsJConditions of 

0 0 0 0 1 Emn1ovmenl 

Training 1 0 0 0 0 

0th" 1 0 0 0 0 

Danial Sick. l..eave 0 0 0 1 0 

!~.~~~~~~nts FY06 FY07 FY08 FY09 FY 10 

Ra" 1 1 0 0 4 

Color 0 0 0 0 1 

Relir ioo 0 0 0 0 0 
National 

0 1 0 0 0 
Ori' in 
SeK (Including 

complaints filed under 2 0 0 0 2 
Equal Pay Act) 

Disabilitv 0 0 0 0 0 .. , 3 0 0 0 1 

Reprisal 1 2 0 0 2 

Other 0 0 0 0 0 

FYOO FY 07 FY08 FY 09 FY 10 

Processing 
No. 

Mg NO. A'B 
No. A11g Days No. 

A•g 
No. 

A'B 
Times.: Davs Davs. Da>,'s. Davs 

Agency 
5 

Dlsm!ssal 
16 1 12 0 0 0 0 2 16 

Investigation 0 0 4 103 0 0 0 0 2 94 

Hearing 3 341 1 127 1 107 0 0 0 0 

Agency 
2 

Decision 
30 2 26 1 15 0 0 2 118 

10/2512010 



I 
I 
I 
I 
, I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

INTERNATIONAL BOUNDARY AND WATER COMMISSION 
UNITED STATES AND MEXICO 

UNITED STATES SECTION 

United States Section Directive 
Volume: 1 
Section: 701 
Date : January 27, 201 O 

SUBJECT EQUAL EMPLOYMENT OPPORTUNITY POLICY STATEMENT 

TO Executive Management Staff, Division Engineers, Heads of Offices, 
Project Managers, Presidents, AFGE Locals 3060 and 3309, 
USIBWC employees 

CONTROL Director, Equal Employment Opportunity Program (915) 832-4112 

710.1 REQUIREMENT/AUTHORITY: 
The head of each federal agency is required to establish a written policy 
statement expressing their commitment to equal employment opportunity (EEO) 
and a workplace free of discriminatory harassment. This statement should be 
issued at the beginning of their tenure and thereafter on an annual basis and 
disseminated to all employees to fulfill the goals and objectives of equal 
employment opportunity. Public Law 92-261, Section 717(b) requires that a 
public document be maintained of polices, responsibilities, and leadership 
required for full implementation of the equal opportunity program. 

710.2 RESPONSIBILITY 
EEO is the responsibility of all employees of the USIBWC. 

710.3 SUPERSESSION 
This Directive supersedes USIBWC Directive Volume 1, Chapter 701 dated 
December 12, 2008 and Chapter 710, dated October 3, 2005. 

710.4 EFFECTIVE DATE 

This directive is effective upon issuance. .· · I/':· 
~ rusina, P.E. 

COMMISSIONER 
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Equal Employment Opportunity Policy Statement 

I am affirming the International Boundary and Water Commission's (IBWC) 
commitment to equal employment opportunity for all employees and applicants for 
employment. Our objective is to provide a work environment where all employees are 
treated with dignity and respect and can succeed based on their ability to perform 
assigned duties and responsibilities without regard to personal characteristics. 

It is the International Boundary and Water Commission's policy to recruit, hire, 
train, promote and ensure equal employment opportunity for all persons regardless of 
race, color, religion, age, sex, national origin, physical or mental disability, or sexual 
orientation. All decisions are made based on individual merit, qualifications, and 
competence as they relate to the particular position, and promotion of the principle of 
equal employment opportunity. Further, it is the USIBWC's policy that there will be no 
reprisal actions taken against any person who takes part in the EEO process or who 
speaks out against practices he or she believes may be discriminatory. All employees 
play an important role in maintaining an environment of equal opportunity and assuring 
that the work place is free from discrimination. 

As Commissioner of the IBWC, I strongly support implementation of Equal 
Employment Opportunity policies and objectives that will enhance the quality of our 
work life and the productivity of our workforce. I am convinced that the individualism of 
each employee is an asset to the IBWC and am dedicated to creating an environment 
within the IBWC which is free of discrimination and where all employees are afforded 
the opportunity to develop, perform and advance to their maximum potential without 
regard to race, national origin, color, sex, age, religion, disability or sexual orientation. 

Ms. Cecilia Rubio is the EEO Officer. Any employee who believes they have 
been the victim of discrimination should contact Ms. Rubio at (915) 832-4112. 

~ ~ /~~ 
Edward Drusina, P.E. 
Commissioner 
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Harassment Policy 

The policy of the United States Section of the International Boundary and Water 
Commission is that harassment of any type is unacceptable conduct in the workplace 
and will not be condoned. 

Prohibited harassment includes conduct which has the purpose or effect of 
unreasonably interfering with the employee's work performance or creating an 
environment which is intimidating, hostile or offensive to the employee. Harassment 
based on a person's race, color, religion, sex, national origin, age or disability is 
prohibited. Any employee who feels that a violation of this policy has occurred should 
immediately report the matter to their supervisor. If that person is unavailable or the 
employee believes it would be inappropriate to contact his/her supervisor, the employee 
should contact the supervisor's supervisor and /or the EEO office. Each complaint will 
be investigated and any violations will be remedied. The complaining employee will not 
be affected in employment with the agency as a result of bringing the harassment 
complaints to the attention of the agency. 

Unwelcome sexual advances, requests for sexual favors and other verbal or 
physical conduct of a sexual nature constitute sexual harassment when submission to 
such conduct is made explicitly or implicitly a condition of an individual's employment or 
submission to or rejection of such conduct is used as a basis for an employment 
decision affecting the employee. No supervisor or manager shall threaten or insinuate, 
either explicitly or implicitly that an employee's submission to or rejection of sexual 
advances will in any way influence any personnel decision involving that employee. 

Managers and supervisors share the responsibility to prevent, document and 
promptly correct harassing behavior in the workplace. Managers and Supervisors will 
continue to be held accountable for achieving the IBWC's adherence to this policy's 
objective and will have their annual performance evaluated in terms of these, as well as 
other, major Commission goals. 

Complaints of harassment may be pursued in the same manner as other types of 
discrimination complaints. A request for an EEO counselor should be made to the EEO 
office within 45 days of an incident which is determined to be the basis for a complaint. 
If you do not obtain a satisfactory resolution though the informal process, you will be 
given the opportunity to file a formal complaint. 

Ms. Cecilia Rubio is the appointed EEO Officer. She is responsible for 
administering the agency's EEO program. Anyone having questions or wishing to file a 
oompl•lot 'ho"ld ooo"ct M,. R"blo " 915.632.4112.Q -

~ ~-7 
/ Eaward Drusina, P .E. 

Commissioner 
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INTERNATIONAL BOUNDARY & WATER COMMISSION UNITED 
STATES SECTION 

United States Section Directive 

Volume: I 
Chapter: 665 
Date: June 22, 2009 
Change Order: 2 

SUBJECT : Employee Conduct; Discipline and Adverse Actions 

TO: All Employees, Presidents of AFGE Locals 3060 & 3309 

CONTROi,: Human Capital Office - Headquaters (915) 832-4115 

A, Purpose - This change order effects a modification to HQ Directive, Volume I, 
Chapter 665, Employee Conduct, Discipline and Adverse Actions, dated December 20, 
1999, 

B. Changes · Appendix A - The following provisions are to be added to those in the 
subject directive. 

I. Table of Recommended Penalties for Stated Offenses: [No change to Nature of 
Offenses I through 5 and 7 through 11] 6. Fiscal Irregularities: [No change in 
paragraphs a, b]. The following provision replace paragraphs c through e: 

Nature of Offense First Offense Subsl"lluent Offense 
c. Use of (or authorizing the use of) 14 days to removal Removal 
employees or government-owned, leased, or 
provided property, facilities, services, or 
credit cards, for inappropriate or non-official 
purposes. 

d. Willful use of (or authorizing the use of) 30 days to removal Removal 
any government-owned or leased passenger 
vehicles or aircraft for other than official 
purposes (31 use J359(b)), 

e. Use of (or authorizinQ: the use of) anv 30 days to removal Reffioval 

3 
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govemment-owend or leased vehicles, such 
as trucks, aircraft, boats, or other motor 
vehicles, for other than official purposes. 

f. Carrying of unauthorized passengers io 14 days to removal Removal 
government-owned or lease vehicles. 
g. Operation of a government-owned or 5 days to removal 14 days to removal 
leased vehicle [or personally-owned 
vehicle (POV) on official business] 
without an appropriate state and 
government (OF-346) driver's. license. 

h. Concealment (or failing to report) Reprimand to Removal 14 days to removal 
missing, lost, or misappropriated funds, 
or other fiscal irregularities. 

2. Table of Recommended Penalties for Staled Offenses. [ add the following offense 
to the end of Table of Recommended Penalties for Stated Offenses] 

12. Prohibited Personnel Practices Letter of Reprimand to Removal 
Removal 

a. Abuse of authority and commission 
of a prohibited personnel practice. 
Committing any Prohibited Personnel 
Practice, Violation of ~111y Merit 
System Principles, Violation of any 
Federal Employment Law. 

C. Effective Date 
The provisions of this Change Order become effective upon the date of issuance. 

./(; //:,.;;/~ 
C.W. Ruth 
U.S. Commissioner 
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Appendix A 

1. 

2. 

3. 

TABLE OF RECOMMENDED PENAL TIES FOR STATED OFFENSES 
(Admonishments, R=primands, Suspensions, and Removals) 

Nature of Offense First Subsequent 
Offense Offense 

Attendance (Refer to Appendix 8, US/BWC 
Agency-Wide Ta1dy Policy) 

a. Unexcused or unauthorized absence 
charged to AWOL (absent-with-out- Reprimand to 5 days to 
leave). 14 days removal 

b. Failure to follow proper procedures to Admonishment to 3 days to 
request leave. 5 days removal 

Criminal Conduct 
a. Conduct on or off-duty which causes 

the employee to be indicted or charged 
with a felony criminal offense which is 
potentially punishable by imprisonment 
exceeding one year. Removal 

b. Conduct on or off-duty which adversely 
affects the employee'sjob performance 
or trustworthiness, or provides adverse 
publicity for the agency. Reprimand to 

removal Removal 

Discriminatory Practices 
a. Acting or failing to act on an official · 

matter which improperly takes into 
consideration an individual's political 
affiliation, race, national origin, color, 
sex, religion, marital status, age, or 5 days to 
handicapping condition. removal Removal 

b. Reprisal or retaliation against an 
individual involved in the EEO complaint 5 days to 
process. removal Removal· 

c. Failure to take appropriate action 
regarding formal allegations or findings Reprimand to 14 days to 
of discriminatory practices. 14 days removal 

(665-A-1] 
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4. 

5. 

Nature of Offense First Subsequent 
Offense Offense 

False Statements/Incorrect Official Documents 
a. Falsification of an application for 

employment or any other personal 
history record by omission or false Reprimand to 
entry. removal Removal 

b. Misrepresentation, falsification, or 
concealment of material facts or 
documents in connection with an official 
matter, including an inv8stigation. Reprimand to 

removal Removal 

c. Improperly conceal in~, removing, 
mutilating, altering, or destroying Reprimand to 
government records. removal Removal 

Fighting/Inappropriate Language 
a. Fighting, threatening, attempting to 14 days to 

inflict or inflicting bodily harm. removal Removal 

b. Use of abusive, unprofessional, 
distracting, or incitve (goading) 
language, gestures, or other conduct; 
quarreling; creating a disturbance or Reprimand to 14 days to 
disruption; or horseplay. 14 days removal 

c. Use of slanderous, malicious, 
derogatory, discourteous, or otherwise 
inappropriate language, gestures, or 
other conduct toward co-workers, Reprimand to 5 days to 
employees, supervisors, or the public. 14 days removal 

[665-A-2] 
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6. 

Nature of Offense 

Fiscal Irregularities 
a. Submission of (or causing or allowing 

the submission of) falsely stated time 
cards, leave forms, travel vouchers, 
purchase orders, or other fiscal 
documents. 

If action was for convenience or to avoid 
following required procedures. 

If action results in personal benefit to 
another. 

If action results in personal benefit. 

b. Unauthorized and/or improper use of 
property, government or other funds, or 
anything of value coming into an 
employee's custody a·s a result of 
employment. 

c. Use of (or authorizing the use of) any 
government-owned or leased vehicles 
such as trucks, boats, or other motor 
vehicles for other than official purposes. 

(For willful use or authorization of the use of 
any Government vehicle for other than official 
purposes, the penalty prescribed by statute is 
suspension for not less than 30 days or 
removal.) 

d. Operation of a government-owned or 
leased vehicle [or personally-owned 
vehicle (POV) on official business] 
without an appropriate state and 
government (OF-346) driver's license. 

e. Concealment (or failing to report) 
missing, lost, or misappropriated funds, 
or other fiscal irregularities. 

[665-A-3] 

First Subsequent 
Offense Offense 

Reprimand to 5 days to 
14 days removal 

5 days to 14 days to 
removal removal 

14 days 
to removal Removal 

Reprimand to 14 days to 
removal removal 

14 days to 
removal Removal 

5 days to 14 days to 
removal removal 

Reprimand to 14 days to 
removal removal 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

7. 

Nature of Offense First Subsequent 
Offense Offense 

Illegal Drugs 
a. Possession of an ille9al drug, drug 

paraphernalia, or unauthorized controlled 
substance while on duty, on 
government property, or government-
controlled property, or on premises 5 days to 
where official duties ar€ performed. removal Removal 

b. Reporting to or being on duty while 
under the influence of an illegal drug or 14 days to 
unauthorized controlled substance. removal Removal 

c. Use of an illegal drug or unauthorized 
controlled substance while on duty, on 
government property, or government-
controlled property, or on premises 14 days to 
where official duties are performed. removal Removal 

d. Sale or distribution of an illegal drug or 30 days to 
unauthorized controlled substance. removal Removal 

e. Operating a government-owned or 
leased vehicle/equipment (or POV on 
official business) under the influence of 30 days to 
an illegal drug or unauthorized controlled removal Removal 
substance. 

f. Interfering with, or refusing, or failure to 
submit to an ordered drug test, 
including substituting, adulterating, or 
otherwise tampering with a urine 30 days to 
sample. removal Removal 

g. Use of an illegal drug or unauthorized 
controlled substance during non-duty Reprimand to 
hours or on non-work priemises. removal Removal 

(665-A-4] 



I 
I Nature of Offense First Subsequent 

Offense Offense 

I 8. Intoxicants 
a. Reporting to or being on duty while Reprimand to 30 days to 

I 
under the influence of intoxicants. 30 days removal 

b. Use of intoxicants while on duty, on 

I 
government property, or government-
controlled property or premises where 30 days to 
official duties are being performed. 5 to 30 days removal 

I c. Operating a government-owned or 
leased vehicle/equipment (or POV on 30 days to 
official business) while under the removal Removal 

I influence of intoxicants. 

9. Neglect of Duty 

I a. Careless or negligent work, loafing, 
idleness, wasting time, conducting 
personal business wt1ile on duty, Admonishment to 3 days to 

I discourtesy, or improper interruptions. 5 days removal 

b. Sleeping on duty where safety of 

I 
personnel or property is not endangered Admonishment to 3 days to 
thereby. 5 days removal 

I 
c. Sleeping on duty where safety of 

personnel or property is endangered 
thereby, or where the employee's duty 5 days to 14 days to 

I 
is to guard personnel and/or property. removal removal 

d. Negligence, including the delay or failure 
to comply with rules, regulations, 

I written procedures, or proper Reprimand to 5 days to 
supervisory instructions. 14 days removal 

I 
e. Failure to report for duty as detailed or 

reassigned. Removal 

I 
I 
I 
I [665-A-5] 

I 
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10. 

11. 

Nature of Offense 

Safety and Health Violations 
a. Failure to report an accident and/or 

injury as required. 

b. Failure or refusal to wear/use required 
protective equipment. 

c. Failure or refusal to observe and/or 
enforce safety and healtl1 regulations or 
to perform duties in a safe manner. 

Unethical Conduct 

a. Using public office for p1·ivate gain. 

b. Unethical or improper use of official 
authority or credentials. 

c. Unauthorized disclosure or use of (or 
failure to safeguard) information 
protected by the Privacy Act or other 
official, sensitive, or confidential 
information. 

d. Having a direct or indirect financial 
interest that appears to be or is in 
conflict with official duties or 
responsibilities. 

e. Engaging in outside employment or 
other activities without prior approval. 

f. Soliciting or acceptin~1, directly or 
indirectly, a gift from any individual or 
establishment seeking or having a 
contractual or business relationship with 
the agency. 

g. Borrowing money from a subordinate 
employee, securing a subordinate's 
endorsement on a loan. or otherwise 
having a subordinate assume the 
financial responsibility of a superior. 

h. Failure to pay just debts in a timely and 
proper manner. 

[665-A-6] 

First Subsequent 
Offense Offense 

Admonishment to 14 days to 
14 days removal 

Reprimand to 14 days to 
14 days removal 

Reprimand to 5 days to 
removal removal 

14 days to 
removal Removal 

Reprimand to 14 days to 
removal removal 

Reprimand to 14 days to 
removal removal 

Reprimand to 14 days to 
removal removal 

Admonishment to 5 days to 
5 days removal 

5 days to 14 days to 
removal removal 

Reprimand to 14 days to 
removal removal 

Admonishment to 5 days to 
5 days removal 
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No Fl:AR Act Training Plan 

This documents sets forth the United States International Boundary and Water 
Commission's training plan, pursuant to the Notification and Federal Antidiscrimination 
and Retaliation Act of 2002 ("No FEAR Act"), Public Law 107-174, and 5 CFR Part 
724.203. 

Requirements of the No FEAR Act 

Section 203( c) of Title 11 of the No FEAR Act sets forth the following requirement: "Each 
Federal agency shall provide to the employees of such agency training regarding the 
rights and remedies applicable to such employees under the [Federal antidiscrimination 
and retaliation statutes and other legal authority)." 

Requirements of 5 CFR Part 724 

5 CFR §724.203(a) requires the following: "Each agency must develop a written plan to 
train all of its employees (including supervisor and managers) about the rights and 
remedies available under the Antidiscrimination Laws and Whistleblower Protection 
Laws applicable to them." 

5 CFR § 724.203(b) further specifies: "Each agency training plan shall describe: (1) the 
instructional materials and method of the training, (2) The training schedule, and (3) The 
means of documenting completion of training." 

5 CFR § 724.203(d) requires each agency "to complete the initial training under this 
subpart for all employees (including supervisors and managers) by December 17, 2006. 
Thereafter, each agency must train all employees on a training cycle of no longer than 
every 2 years." 

29 CFR § 203(e) sets forth the following requirement: "After the initial training is 
completed, each agency must train new employees as part of its agency orientation 
program or other training program. Any agency that does not use a new employee 
orientation program for this purpose must train new employees within 90 calendar days 
of the new employees' appointment." 
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No FEAR Act Training Plan 

On July 20, 2006, the Office of Personnel Management (OPM) published its final rule 
implementing the training requirements of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act (No FEAR Act). The final rule requires federal 
agencies to train all employees on their rights and remedies under the federal 
antidiscrimination, retaliation, and whistleblower protection laws. The final rule states 
that agencies must: 

~ Train all current employees by December 17, 2006 
~ Train all new employees within 90 days of hire 
~ Provide refresher training to all employees every two years 

The USIBWC initially presented training to "all" employees (including executives, 
managers, and supervisors) with an overview of the rights and remedies applicable to 
USIBWC employees under the Federal antidiscrimination and retaliation statues and 
other legal authority. 

New employees to the USIBWC will receive the No FEAR Act Notice found at 5 CFR 
724.202 (g). All new employees are required to read the Notice and submit written 
certification of receipt of this No FEAR Act Notice to the EEO office within 30 days of 
entering the workforce. This certification will be maintained in the EEO office. In 
addition, the USIBWC may provide training by presenting a recording of on the Federal 
Personnel Guide's No FEAR Act or other training as deemed appropriate. Attendance 
will be documented and maintained in the EEO office. 

Thereafter, and at a minimum every odd year as required under the No FEAR Act 
employees will be provided and required to attend a refresher course that reminds them 
of the major principles of employee rights, remedies and complaint procedures under 
the antidiscrimination, retaliation and whistleblower laws which addresses new and 
developing areas of concern. 
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INTERNATIONAL BOUNDARY AND WATER COMMISSION 
UNITED ST ATES AND MEXICO 

UNITED ST ATES SECTION 

No Fear Act Notice 

On May 15, 2002, Congress enacted the "Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002," which is now known as the No 
FEAR Act. One purpose of the Act is to "require that Federal agencies be 
accountable for violations of antidiscrimination and whistleblower protection 
laws." Public Law 107-174, Summary. In support of this purpose, Congress 
found that "agencies cannot be run effectively if those agencies practice or 
tolerate discrimination." Public Law 107-174, Title I, General Provisions, section 
101(1). 

The Act also requires this agency to provide this notice to Federal employees, 
former Federal employees and applicants for Federal employment to inform you 
of the rights and protections available to you under Federal antidiscrimination 
and whistleblower protection laws. 

Antidiscrimination Laws 

A Federal agency cannot discriminate against an employee or applicant with 
respect to the terms, conditions or privileges of employment on the basis of race, 
color, religion, sex, national origin, age, disability, marital status or political 
affiliation. Discrimination on these bases is prohibited by one or more of the 
following statutes: 5 U.S.C. 2302(b)(1), 29 U.S.C. 206(d), 29 U.S.C. 631, 29 
U.S.C. 633a, 29 U.S.C. 791 and 42 U.S.C. 2000e-16. 

If you believe that you have been the victim of unlawful discrimination on the 
basis of race, color, religion, sex, national origin or disability, you must contact 
the USIBWC's EEO office within 45 calendar days of the alleged discriminatory 
action, or, in the case of a personnel action, within 45 calendar days of the 
effective date of the action. The agency's EEO office will assign an EEO 
counselor to meet with you and counsel your complaint. You must meet with an 
EEO counselor before you can file a formal complaint of discrimination. See, e.g. 
29 CFR 1614. If you believe that you have been the victim of unlawful 
discrimination on the basis of age, you must either contact an EEO counselor as 
noted above or give notice of intent to sue to the Equal Employment Opportunity 
Commission (EEOC) within 180 calendar days of the alleged discriminatory 
action. If you are alleging discrimination based on marital status or political 
affiliation, you may file a written complaint with the U.S. Office of Special Counsel 
(OSC) ( see contact information below). In the alternative (or in some cases, in 
addition), you may pursue a discrimination complaint by filing a grievance 
through your agency's administrative or negotiated grievance procedures, if such 
procedures apply and are available. 
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Whistleblower Protection Laws 

A Federal employee with authority to take, direct others to take, recommend or 
approve any personnel action must not use that authority to take or fail to take, or 
threaten to take or fail to take, a personnel action against an employee or 
applicant because of disclosure of information by that individual that is 
reasonably believed to evidence violations of law, rule or regulation; gross 
mismanagement; gross waste of funds; an abuse of authority; or a substantial 
and specific danger to public health or safety, unless disclosure of such 
information is specifically prohibited by law and such information is specifically 
required by Executive order to be kept secret in the interest of national defense 
or the conduct of foreign affairs. 

Retaliation against an employee or applicant for making a protected disclosure is 
prohibited by 5 U.S.C. 2302(b)(8). If you believe that you have been the victim of 
whistleblower retaliation, you may file a written complaint (Form OSC-11) with 
the U.S. Office of Special Counsel at 1730 M Street NW., Suite 218, Washington, 
DC 20036-4505 or online through the OSC Web site- http://www.osc.gov. 

Retaliation for Engaging in Protected Activity 

A Federal agency cannot retaliate against an employee or applicant because that 
individual exercises his or her rights under any of the Federal antidiscrimination 
or whistleblower protection laws listed above. If you believe that you are the 
victim of retaliation for engaging in protected activity, you must follow, as 
appropriate, the procedures described in the Antidiscrimination Laws and 
Whistleblower Protection Laws sections or, if applicable, the administrative or 
negotiated grievance procedures in order to pursue any legal remedy. 

Disciplinary Actions 

Under the existing laws, each agency retains the right, where appropriate, to 
discipline a Federal employee for conduct that is inconsistent with Federal 
Antidiscrimination and Whistleblower Protection Laws up to and including 
removal. If OSC has initiated an investigation under 5 U.S.C. 1214, however, 
according to 5 U.S.C. 1214(f), agencies must seek approval from the Special 
Counsel to discipline employees for, among other activities, engaging in 
prohibited retaliation. Nothing in the No FEAR Act alters existing laws or permits 
an agency to take unfounded disciplinary action against a Federal employee or to 
violate the procedural rights of a Federal employee who has been accused of 
discrimination. 

http://www.osc.gov
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Additional Information 

For further information regarding the No FEAR Act contact the USIBWC EEO 
office at 915/832.4112 or by e-mail at csrubio@ibwc.gov or refer to the 
regulations at 5 CFR part 724,. Additional information regarding Federal 
antidiscrimination, whistleblower protection and retaliation laws can be found at 
the EEOC Web site- http://www.eeoc.gov and the OSC Web site
http://www.osc.gov . 

Existing Rights Unchanged 

Pursuant to section 205 of the No FEAR Act, neither the Act nor this notice 
creates, expands or reduces any rights otherwise available to any employee, 
former employee or applicant under the laws of the United States, including the 
provisions of law specified in 5 U.S.C. 2302(d). 

mailto:csrublo@ibwc.gov
http://www.eeoc.gov
http://www.osc.gov
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You may contact the Agency's EEO Officer, Cecilia Rubio, at 915-832-
4112 with any questions, concerns or issues. 

I certify that on ______ .:, I. reviewed the No Fear Act Notice. 

.· .Signatur,e 
•' ........ 

Printed name 

, ¥our title here at IBWC 
•, .. -'!, ! 

' r';; 
':'-' ~ 

Office you are assigned to (HQ,. etc.) 

«;· Date :.• 

" 
'~ 

' ,•, ... 



, on 
activity may request EEO coumeling. 

When: 

Within 4S calendar days of the date 
of the alleged~ act m-, if a 
persomel action is involved, witin 4S 
calendar days of its e1fedive daae. 

Class action problems naist be pesenled by 
an agent of the cl~ witlin 4S ca/°""11' days 
of the alleged discriomaby ICt «,if a 
persomel action is involved. witia 4S 
calendar days of its et'fective date. 

'*">-~lo .... 
A ~~~..!or-~~~m k.<K!! 
orui~~~~{&~~the 
foll • .( • 

*Yam pd&ti~ hems 
anddaysotI 

*Thc~.-mie 

~noitpm1otni . 91om io1 

Wherebidul Dili:»e:> 
\(10bnuo8 lonoiton1etnl 

A~f911t1vo~ eto bno 

Cecilia~ ,,1 f~ f t-
4Wf .N·~J~ momrno·) &rIT 
lbeC( ...... aBWl~S.100 
El PMo, TCJCaS 79902 

~ r ' ,.,.tt8 (a r 9) 
(9 IS)'~oic:A.n.oiliM~ 

cecilia.rublo@ibwc.gov 

mailto:cedlia.rubio@ibwc.gov
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INTERNATIONAL BOUNDARY AND WATER COMMISSION 
UNITED STATES AND MEXICO 

OH'!CE Of THE COMM\SSlONER 
UNITED STATES SECTION 

The Honorable John Boehner 

Speaker of the House 
Office of the Speaker 
H-232 The Capitol 

Washington, DC 20515 

Dear Mr. Speaker: 

March 23, 2011 

I am pleased to send you the enclosed copy of the International Boundary and Water 
Commission,. United States Section (IBWC) Fiscal Year 201 O annual report prepared in 
accordance with Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Public Law 107-174. 

This report provides information about the number of cases arising under the respective 
areas of law cited in the No FEAR Act where discrimination was alleged. I am happy to 
report no findings of discrimination; money is not required to be reimbursed by the 
IBWC to the Judgment Fund in connection with such cases. There were no findings of 
retaliation, harassment or any other infraction of any provision of law referred to under 
the Act. Included is an analysis of trends and knowledge gained; and 
recommendations. 

An identical letter has been sent to the Chairman, Committee on Foreign Relations; 
President Pro Tempore of the Senate; the Chairmen and Ranking Members of the 
Senate Committee on Homeland Security and Governmental Affairs; House 
Government Reform Committee; the Attorney General of the United States; the Chair of 
the U.S. Equal Employment Opportunity Commission; and the Director of the Office of 
Personnel Management. 

Enclosure 

Sincer~your~, 

~(I '1 
@-~~~· 

Edward Drusina, P.E. 
Commissioner 

The Commons, Building c; Suite 100 • 4171 N. Mesa Street • El Paso, Texas 79902 
(915) 832-4100 • (FAX) (915) 832-4190 • http://www.ibwc.state.gov 

http://www.ibwc.state.gov
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INTERNATIONAL BOUNDARY AND WATER COMMISSION 
UNITED STATES AND MEXICO 

OFFICE: OF THE COMMISSIONER 
UNITED STATES SECTION 

The Honorable Daniel Inouye 

President Pro Tempore of the Senate 
722 Hart Senate Office Bldg. 
Washington, DC 20510-1102 

Dear Mr. President: 

March 23, 2011 

I am pleased to send you the enclosed copy of the International Boundary and Water 
Commission, United States Section (IBWC) Fiscal Year 2010 annual report prepared in 
accordance with Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Public Law 107-174. 

This report provides information about the number of cases arising under the respective 
areas of law cited in the No FEAR Act where discrimination was alleged. I am happy to 
report no findings of discrimination; money is not required to be reimbursed by the 
IBWC to the Judgment Fund in connection with such cases. There were no findings of 
retaliation, harassment or any other infraction of any provision of law referred to under 
the Act. Included is an analysis of trends and knowledge gained; and 
recommendations. 

An identical letter has been sent to the Chairman, Committee on Foreign Relations; 
Speaker of the House of Representatives; the Chairmen and Ranking Members of the 
Senate Committee on Homeland Security and Governmental Affairs; House 
Government Reform Committee; the Attorney General of the United States; the Chair of 
the U.S. Equal Employment Opportunity Commission; and the Director of the Office of 
Personnel Management. 

Enclosure 

Sincerely JPUfS"\ 

%; .. (~·I 
""") " '/' ' -u . ...,,:;-~. ~ 

Edward Drusina, P.E. 
Commissioner 

The Commons, Building C, Suite 100 • 4171 N. Mesa Street • El Paso, Texas 79902 
(915) 832-4100 • (EAX) (915) 832-4190 • http://www.1bwc.state.gov 

http://www.ibwc.state.gov
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INTERNATIONAL BOUNDARY AND WATER COMMISSION 
UNITED STATES AND MEXICO 

March 23, 2011 
OFFICE OF THE COMMISSIONER 

CN!TED STATES SECTION 

The Honorable Joseph I. Lieberman, Chairman. 
Committee on Homeland Security and Governmental Affairs 

340 Dirksen Senate Office Bldg. 
Washington, DC 20510 

Dear Mr. Chairman: 

I am pleased to send you the enclosed copy of the International Boundary and Water 
Commission, United States Section (IBWC) Fiscal Year 201 O annual report prepared in 
accordance with Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Public Law 107-174. 

This report provides information about the number of cases arising under the respective 
areas of law cited in the No FEAR Act where discrimination was alleged. I am happy to 
report no findings of discrimination; money is not required to be reimbursed by the 
IBWC to the Judgment Fund in connection with such cases. There were no findings of 
retaliation, harassment or any other infraction of any provision of law referred to under 
the Act. Included is an analysis of trends and knowledge gained; and 
recommendations. 

An identical letter has been sent to the Chairman, Committee on Foreign Relations; 
Speaker of the House of Representatives; President Pro Tempore of the Senate; House 
Government Reform Committee; the Attorney General of the United States; the Chair of 
the U.S. Equal Employment Opportunity Commission; and the Director of the Office of 
Personnel Management. 

Enclosure 

Sincerely~· 

/) ( r 
qo~~,~~ 

Edward Drusina, P.E. 
Commissioner 

The Commons, Building C, Suite 100 • 4171 N. Mesa Street• El Paso, Texas 79902 
(915) 832-4100 • (FAX) (915) 832-4190 • http://www.ibwc.state.gov 

http://www.Jbwc.state.gov
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INTERNATIONAL BOUNDARY AND WATER COMMISSION 
UNITED STATES AND MEXICO 

March 23, 2011 
OFFlCE OF THE COMMISSIONER 

UNITED STATES SECTION 

The Honorable Elijah Cummings 

Ranking Member 1121
" Congress 

Committee on Oversight & Government Reform 
US House of Representatives 
2471 Rayburn House Office Bldg. 

Washington, DC 20515 

Dear Mr. Chairman: 

I am pleased to send you the enclosed copy of the International Boundary and Water 
Commission, United States Section (IBWC) Fiscal Year 201 O annual report prepared in 
accordance with Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Public Law 107-174. 

This report provides information about the number of cases arising under the respective 
areas of law cited in the No FEAR Act where discrimination was alleged. I am happy to 
report no findings of discrimination; money is not required to be reimbursed by the 
IBWC to the Judgment Fund in connection with such cases. There were no findings of 
retaliation, harassment or any other infraction of any provision of law referred to under 
the Act. Included is an analysis of trends and knowledge gained; and 
recommendations. 

An identical letter has been sent to the Chairman, Committee on Foreign Relations; 
Speaker of the House of Representatives; President Pro Tempore of the Senate; the 
Chairmen and Ranking Members of the Senate Committee on Homeland Security and 
Governmental Affairs; the Attorney General of the United States; the Chair of the U.S. 
Equal Employment Opportunity Commission; and the Director of the Office of Personnel 
Management. 

Enclosure 

Sincerely yours, 

; ~--") 
~~~<C~~~ 

Edward Drusina, P.E. 
Commissioner 

The Commons, Building C, Suite 100 • 4171 N. Mesa Street • El Paso, Texas 79902 
(915) 832-4!00 • (FAX) (915) 832-4190 • http://www.ibwc.state.gov 

http://www.ibwc.state.gov
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INTERNATIONAL BOUNDARY AND WATER COMMISSION 
UNITED STATES AND MEXICO 

March 23, 2011 
OFFICE OF THE COMMISSIONER 

UNITED STATES SECTION 

The Honorable Jacqueline A. Berrien, Chair 
U.S. Equal Employment Opportunity Commission 

131 M Street, NE 
Washington, DC 20507 

Dear Madam Chair: 

I am pleased to send you the enclosed copy of the International Boundary and Water 
Commission, United States Section (IBWC) Fiscal Year 201 O annual report prepared in 
accordance with Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Public Law 107-174. 

This report provides information about the number of cases arising under the respective 
areas of law cited in the No FEAR Act where discrimination was alleged. I am happy to 
report no findings of discrimination; money is not required to be reimbursed by the 
IBWC to the Judgment Fund in connection with such cases. There were no findings of 
retaliation, harassment or any other infraction of any provision of law referred to under 
the Act. Included is an analysis of trends and knowledge gained; and 
recommendations. 

An identical letter has been sent to the Chairman, Committee on Foreign Relations; 
Speaker of the House of Representatives; President Pro Tempore of the Senate; the 
Chairmen and Ranking Members of the Senate Committee on Homeland Security and 
Governmental Affairs; House Government Reform Committee; the Attorney General of 
the United States; and the Director of the Office of Personnel Management. 

Enclosure 

Sincerely yours, 

/ 

,..-c~/;s , i{> , . 
(/~:c------~~ 

Etlward Drusina, P.E. 
Commissioner 

The Commons, Building C, Suite JOO• 4171 N. Mesa Street• El Paso, Texas 79902 
(915) 832-4100 • (FAX) (915) 832-4190 • http://www.ibwc.state.gov 

http://www.ibwc,state.gov
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INTERNATIONAL BOUNDARY AND WATER COMMISSION 
UNITED STATES AND MEXICO 

01-'fJC'E OF THE COMMISSIONER 
UNITED STATES SECTION 

The Honorable Eric H. Holder, Jr. 

Attorney General of the United States 

950 Pennsylvania Avenue, NW 

Washington, DC 20530-0001 

Dear Mr. Attorney General: 

March 23, 2011 

I am pleased to send you the enclosed copy of the International Boundary and Water 
Commission, United States Section (IBWC) Fiscal Year 2010 annual report prepared in 
accordance with Section 203 of the Notification and Federal Employee 
Antidiscriminalion and Retaliation Act of 2002 (No FEAR Act), Public Law 107-174. 

This report provides information about the number of cases arising under the respective 
areas of law cited in the No FEAR Act where discrimination was alleged. I am happy to 
report no findings of discrimination; money is not required to be reimbursed by the 
IBWC to the Judgment Fund in connection with such cases. There were no findings of 
retaliation, harassment or any other infraction of any provision of law referred to under 
the Act. Included is an analysis of trends and knowledge gained; and 
recommendations. 

An identical letter has been sent to the Chairman, Committee on Foreign Relations; 
Speaker of the House of Representatives; President Pro Tempore of the Senate; the 
Chairmen and Ranking Members of the Senate Committee on Homeland Security and 
Governmental Affairs; House Government Reform Committee; the Chair of the U.S. 
Equal Employment Opportunity Commission; and the Director of the Office of Personnel 
Management. 

Enclosure 

Sincerely your§,__ ·,_ 

~~~ 
Edward Drusina, P.E. 
Commissioner 

The Commons, Building C, Suite JOO • 4171 N. Mesa Street • El Paso, Texas 79902 
(915) 832-4l00 • (FAX) (915) 832-4190 • http://www.ibwc.state.gov 

http://www.ibwc.state.gov
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INTERNATIONAL BOUNDARY AND WATER COMMISSION 
UNITED STATES AND MEXICO 

March 23, 2011 
orFICE OF THE COMMJSSlONl:!R 

UN!TED STATES SECTION 

The Honorable John Berry 
Director, U.S. Office of Personnel Management 

1900 E Street,, NW 
Washington, DC 20415 

Dear Honorable John Berry: 

I am pleased to send you the enclosed copy of the International Boundary and Water 
Commission, United States Section (IBWC) Fiscal Year 201 O annual report prepared in 
accordance with Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Public Law 107-174. 

This report provides information about the number of cases arising under the respective 
areas of law cited in the No FEAR Act where discrimination was alleged. I am happy to 
report no findings of discrimination; money is not required to be reimbursed by the 
IBWC to the Judgment Fund in connection with such cases. There were no findings of 
retaliation, harassment or any other infraction of any provision of law referred to under 
the Act. Included is an analysis of trends and knowledge gained; and 
recommendations. 

An identical letter has been sent to the Chairman, Committee on Foreign Relations; 
Speaker of the House of Representatives; President Pro Tempore of the Senate; the 
Chairmen and Ranking Members of the Senate Committee on Homeland Security and 
Governmental Affairs; House Government Reform Committee; the Chair of the U.S. 
Equal Employment Opportunity Commission; and the Attorney General of the United 
States. 

Enclosure 

Sincerely yours, 

(/;-') -
k-<_~~ 
rd Drusina, P.E. 

Commissioner 

The Commons, Building C, Suite 100 • 4171 N. Mesa Street • El Paso, Texas 79902 
(915) 832-4100 • (FAX) (915) 832-4190 • http://www.ihwc.state.gov 

http://www.ibwc.state.gov
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nkFICE OF THE UNDER SECRETARY OF DEFENSE fr 4000 DEFENSE PENTAGON 
WASHINGTON, D.C. 20301-4000 

MAR 2 9 2011 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Ms. Berrien: 

I 
a-

1J 
I;-.? 

D 
(.11 

Enclosed please find a compilation of Fiscal Year 2010 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management (OPM) at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

, We did not receive a report from the Department of the Army and will submit that 
compop.ent's report to you under separate cover as soon as possible. 

\ 

If you have any questions about this submission or require more information, please 
contact Ms. Marilee Perkal at 703.571.9337 or at marilee.perkal@osd.mil. 

• 

Enclosure: 
As stated 

Sincerely, 

arrett, CAPT, USN 
Deputy Director 
Office of Diversity Management and 

Equal Opportunity 



INDEX OF DoD COMPONENT FY10 NO FEAR REPORTS 
 
 
 

Component:   
 

• Army & Air Force Exchange Service (AAFES) 
• Army (ARMY) 
• Business Transformation Agency (BTA) 
• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DFAS) 
• Defense Human Resources Activity (DHRA) 
• Defense Intelligence Agency (DIA) 
• Defense Information Systems Agency (DISA) 
• Defense Logistics Agency (DLA) 
• Defense Media Activity (DMA) 
• Department of Defense Education Activity (DoDEA) 
• Department of Defense Inspector General (DoDIG) 
• Defense Security Service (DSS) 
• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
• Missile Defense Agency (MDA) 
• National Geospatial-Intelligence Agency (NGA) 
• National Security Agency (NSA) 
• TRICARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services University of the Health Sciences (USUHS) 
• Washington Headquarters Services (WHS) 
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Notification and Federal Employee Antidiscrimination and Retaliation (No FEAR) Act 
Report 

Fiscal Year 2010 

On May 15, 2002, Congress enacted The "Notification and Federal Employee 
Anti discrimination and Retaliation Act of 2002" (known as the "No FEAR Act"). The Act was 
designed to hold Federal agencies accountable for violations of antidiscrimination and 
whistleblower protection Jaws. Congress found that Federal agencies could not be run 
effectively if those agencies practiced or tolerated discrimination. All Federal agencies are 
required to post quarterly Equal Employment Opportunity (EEO) complaints data on its internet. 
Each agency is also required to reimburse the Judgment Fund for any payment made to 
employees due to a finding of discrimination, and to submit an armual report to Congress in 
accordance with Section 203 (Reporting Requirement) of the No FEAR Act. The data contained 
in the No FEAR Report represents formal EEO complaint activity within the Office of Inspector 
General (OIG) during fiscal year 2010. 

Agency Overv iew 

Congress established the OIG as one of the independent and objective units to conduct 
and supervise audits and investigations relating to the programs and operations of the 
Department of Defense. 

The EEO office is dedicated to assisting the Office of Inspector General build, sustain 
and be recognized as a premiere organization that embraces diversity and uses it as strength to 
influence effectiveness and consistency within the Department of Defense (DoD). Our primary 
goal is to provide fai r and efficient EEO services in support of the DoD OIG mission. 

On September 30, 2010, the OIG's workforce consisted of 1,620 employees civi lian 
employees with a footprint in 32 states in the U.S. and in 6 foreign countries (Germany, Kuwait, 
Iraq, Afghanistan, Korea, and Qatar). The EEO office is comprised of four full time persormel 
who perform the functions of the program according to the laws and regulations as directed in 
the 29 Code of Federal Regulations Part 1614 and the Equal Employment Opportunity 
Commission Management Directive (MD 11 0). Additionally, the office is supported by four 
collateral-duty EEO Counselors and a myriad of volunteers for special emphasis events 
conducted throughout the year. 

The OIG accomplished the requirements to inform and train individuals on the rights and 
protections available under the Federal antidiscrimination and whistleblower protection laws. In 
accordance with the implementation of Title II of the Totification and Federal Employee Act of 
2002, Final Rule effective date September 18, 2006, we have: 

a) Posted the initial notice to the agency's website (within 60 calendar days after 
September 18, 2006) informing Federal employees, former Federal employees and 
applicants for Federal employment of the rights and protections available under the 
Federal antidiscrimination and whistleblower protection laws. The No FEAR Act 
Notification is attached (Exhibit A); 



b) Conducted the initial No FEAR Act training in August 2006, as required the Acting 
Inspector General. The purpose was to inform employees of their rights and remedies 
available under the Federal antidiscrimination and whistleblower protection laws; 

c) Provided employees with refresher training that outlined the requirements of the No 
Fear Act. Employees are required to take the NO FEAR training on a bi-annual basis 
since the establishment of the initial training in 2006. Training was conducted in 
2008 and again during this FY. The FY 2010 training resulted in 99% ( 1,596) of the 
OIG total workforce population completing the bi-annual requirement respectively; 

d) Information regarding whistleblower protection is provided to new employees within 
90 days of their entry on duty (EOD) with the OIG. Information is provided during 
employee's initial EOD briefing and subsequent training is provided during the new 
employee orientation. In addition, employees must review and receive a score of 70 
or above in the on-line NO FEAR training; 

e) Supervisors and managers are required to complete the on-line Whistleblower 
training on a three-year cycle; and 

f) The Annual Notification on Whistleblower Protection was issued via electronic mail 
to al 1 employees in September 2010. The notification provided in-depth info1mation 
regarding personnel practices and retaliation for whistle blowing. 

Section 203 Reporting Requirements 

The following data elements correspond to the elements of Section 203 of the statute findings of 
Discrimination against the OIG. 

I. The number of cases arising under each of the respective provisions of law covered by 
paragraphs ( 1) and (2) of section 201 (a) in which discrimination on the part of the agency 
was alleged. 

• There was one finding of discrimination issued against the OIG in FY 20 10, 
wherein the Agency fai led to exhaust all administrative resources to provide a 
reasonable accommodation for an employee. At the end of the reporting period 
the case was on appeal with the EEOC, and a final decision had not been 
rendered. 

II . The status or disposition of cases described in the No FEAR Act OIG EEO 
Complaint Activity for Fiscal Year End 20 I 0 data postings (Exhibit B). 

• There were ten formal EEO complaints fi led in FY 2010. Of the ten complaints 
filed, one was dismissed from the EEO complaint process, one was resolved 
during the investigative process, one resulted in a negotiated settlement 
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agreement, six were actively engaged in the investigate process and one was 
awaiting an EEOC hearing. 

III. The amount of money required to be reimbursed by the agency under section 201 in 
connection with each case, separately identifying the aggregate amount of such 
reimbursements attributable to the payment of attorneys ' fees, if any. 

• During FYlO, there were no monetary reimbursements required by the DoD OIG 
to be issued to the Judgment Fund. 

IV. The number of employees disciplined for discrimination, retaliation, harassment, or any 
other infraction of any provision of law refeJTed to in (Exhibit C). 

• During FY 10, there were no disciplinary actions taken against supervisors or 
managers as a result of a finding of discrimination against the DoD OIG. 

V. The final year-end data posted under section 301(c) (1) (B) for such fiscal year (without 
regard to 301(c) (2)). 

• See (Exhibit B) - Equal Employment Opportunity Data Posted Pursuant to the No 
Fear Act, Office of Inspector General, EEO Complaint Activity Fiscal Year End 
September 30, 2010. 

VI. A detailed description of the policy implemented by the agency relating to appropriate 
disciplinary actions against a Federal employee who (i) discriminated against any 
individual in violation of any of the laws cited under section 20l(a)(l) or (2), or (ii) 
committed another prohibited personnel practice that was revealed in the investigation of 
a complaint alleging a violation of any of the laws cited under section 201 (a)( 1) or (2), 
and with respect to each of such laws, the number of employees who are disciplined in 
accordance with such policy and the specific nature of the disciplinary action taken. 

Section 203 Reporting Requirements 

• The Inspector General Instruction 1400.4 outlines the agency's policy on 
disciplinary and adverse actions. In deciding whether to take disciplinary action 
or adverse actions for violations to the No FEAR Act-related statutes, DoD OIG 
policy requires that the action meet four basic criteria. First, the charges or 
reasons on which the action is based must be clearly stated. Second, there must 
be proof of the specific reasons or charges that form the basis for the action by a 
preponderance of the evidence. Third, there must be a nexus between the charges 
and promotion of the efficiency of service. Finally, the penalty chosen must be 
appropriate under the circumstances as stated in (Exhibit C); and 

• During the reporti ng period, there was one finding of discrimination issued 
against the OIG. At the end of the reporting period the case was on appeal with 
the EEOC and a final decision had not been rendered. Upon receipt of the final 
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AJ decision, appropriate remedial actions will be taken if/where wa1rnnted. See 
(Exhibit B) for the complete complaint activity within the OIG pursuant to the No 
Fear Act. 

VII. An analysis of the information described under paragraphs ( 1) through (6) (in 
conjunction with data provided to the EEOC in compliance with the 29 Code of Federal 

Regulations 1614) includes: (a) an examination of trends; (b) causal analysis; (c) practical 
knowledge gained through experience; and (d) any actions planned or taken to improve 
complaint or civil rights programs of the agency. 

a. Trend Analysis 

• During FY 2010, there were 38 individuals who contacted the EEO office seeking 
knowledge and information regarding allegations of unfair treatment in the 
workplace. Of the 38 individuals who sought assistance from EEO, only fifteen 
initiated pre-complaints during the repo11ing period. This represents 0.9% of the total 
OIG workforce population initiating complaints during the reporting year; 

• Overall , ten individuals filed formal complaints during the repo11ing year. This 
represents an increase of 43% (3) from the previous fiscal year. Of the ten complaints 
filed, one was dismissed from the EEO complaint process, one was resolved during 
the investigative process, one resulted in a Negotiated Settlement Agreement, six are 
actively engaged in the investigative process and one is awaiting an EEOC hearing; 

• Over the past three years, there were three prevailing issues identified in complaints 
filed against the Agency, harassment (non-sexual), hostile work environment and 
annual performance appraisals respectively. 

b. Causal Analysis 

• The three most prevailing issues identified (above) in the EEO complaint process was 
also an area of concern in the Office of the Om buds 2009 Annual Report. Both 
offices are designed to address workplace disputes and/or to address and correct 
problems and concerns within the OIG. 

c. Practical Knowledge Gained Through Experience 

• With the rapid flux in business, both the organization and our leaders must make 
every effo11 to maximize performance and minimize distractions in order to 
accomplish the overall mission objectives. Inappropriate workplace behavior not 
only creates an unnecessary distraction, but it also creates potential liability for the 
Agency as well as impacts employee performance and morale. 

o During FY 2010, the EEO staff continued to advise both management and 
employees alike on their rights and responsibilities regarding the equality of 
opportunity in the workplace, and the official EEO complaint process. We 
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provided guidance and encouraged managers to effectively conununicate with 
their employees and address internal office conflicts at the earliest stage 
possible; and 

o It is an expressed interest of the Inspector General (IG) that leadership begins 
at the top and he is addressing the need for managers and supervisors to accept 
their call to leadership. With that in mind, even though there was a 43% 
increase in complaint filing in FY2010, improvements are on the horizon. 
The leadership will continue to receive training designed to strengthen their 
abilities as leaders and to serve as positive role models and focus on equipping 
them with skills needed to successfully lead their organizations. 

Section 203 Reporting Requirements 

d. Actions Planned/Taken To Improve the Agency Complaint or Civil Rights 
Program 

• During the reporting period, the Inspector General (IG) expressed his firm 
commitment to the principles of EEO in his actions and through verbal and written 
commitments which were communicated to the workforce through varied multi
media avenues within the Agency. In his FY 2010 addresses, the IG emphasized the 
responsibility of all OIG leaders to take a proactive role in being a role model through 
their conduct and commitment to the merit principles. To ensure uniformity in 
application of said principles, the Agency undertook unprecedented steps in 
recognizing and addressing the need for managers and supervisors to accept the call 
to leadership and to establish core competencies of leadership consistent throughout 
the OIG. Actions taken were: 

o The IG and Senior Executives within the OIG attended an "Executive 
Leadership Challenge Workshop." The training was explicitly designed to 
hone in on high level leadership practices that equipped our leaders with the 
ability to serve as role models within their respective organizations as well as 
to strengthen their skills and abilities to successfully leader in a multi-faceted 
work environment. The workshop was later expanded to provide knowledge 
and requisite skills explicitly for GS-15 supervisors within the OIG; 

o The IG Senior Executives and nearly 300 supervisors of the OIG attended an 
Agency wide leadership conference. The conference theme was "Fostering 
Excellence through Unity" and was designed to promote a better 
understanding of the I G 's vision, develop consistency in leadership skills and 
techniques needed within the OIG, and develop a unified understanding of the 
expectancies of the DoD IG stakeholders. The leadership training helped Jay 
the foundation for the OIG's future; and 

o Based on the IG's direction, the senior leadership implemented various 
processes to meet with employees to address issues and concerns; 
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• Leaders within the Intelligence component instituted a formal professional 
development program whereby guest presenters from varied OIG and 
Defense components addressed the workforce on a monthly basis 
regarding special interest topics within the intell igence community. The 
overarching goal is to improve the effectiveness and efficiency of 
employees and to unify services provided therewith; 

• Senior Executives within the Policy and Oversight component personally 
hosted mentoring sessions with employees aimed towards providing useful 
evaluation and feedback designed to help employees navigate through the 
dynamics of the corporate structure within the OIG and to provide 
reinforcement and constructive examples on the skills required for success 
in the business: 

• Leaders within the Audit component hosted a series of town hall meetings 
which centered on improving communication, in-depth discussions of 
strategic goals for the organization and employee involvement in the 
execution of said goals. The leaders gave employees the oppo1tunity to 
have candid discussions which led to the improvement of the Audit repo1t 
process amongst other things: 

• The Audit component held subsequent 3 hour workshops specifically 
designed to address managing communication and performance in a multi
generational workplace; and 

• Some organizations initiated quarterly program reviews where supervisors 
and employees had the oppo1iunity to discuss projects, staffing, training, 
and other matters of interest. Component heads provided bi-monthly 
feedback to the IG on the results of these initiatives. 

• By communicating the message of equal employment opportunity, the OIG 
reinforced its stand against discriminati9n; 

• The IG issued written EEO and Anti-harassment policy statements to all employees 
via email, the intranet and tlu·ough varied training oppo1iunities in the Agency; 

• Ensured all new employees were provided EEO and Anti-harassment policy 
statements during the Entry on Duty (EOD) Briefing and New Employee Orientation; 

• Ensured newly promoted supervisors were provided EEO and Anti-harassment policy 
statements; 

• Posted written materials informing all employees of the variety of EEO programs and 
administrative and judicial remedial procedures available to them; 
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• Ensured EEO posters were posted throughout the facility and field offices; and job 
announcements carried the anti-discrimination statement; 

• Ensured all supervisors and managers were evaluated on their commitment to agency 
EEO policies and principles; and 

• The Director of EEO reports directly to the Head of the Agency, continues to be 
intricately involved with organization leaders during workforce plarming and 
decisions that could impact the overall workforce population, he advises the 
leadership on the various avenues available to promote and sustain an environment 
free of discrimination. 

e. Section 724.302(a)(l) would require agencies to report on cases involving 
Federal antidiscrimination and whistleblower protection laws that are pending 
or reso lved in Federal courts each fiscal year. 

• The OIG has one case pending in the federal court system involving Title VII, 
ADEA, and the Rehabilitation Act. The case is now before the United States Court 
of Appeals for the Fourth Circuit. No decision had been made at the end of the 
reporting period. 
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Exhibit B 





Reprimand 0 0 0 0 2 

Suspension 0 0 0 0 0 

Removal 0 0 0 0 0 

Ocher 0 0 0 0 0 

Duty Hours 0 0 0 0 0 

Evaluation Appraisal 4 0 3 2 6 

Examination/Test 0 0 0 0 0 0 

Harassment 

Non-Sexual 3 3 2 6 

Sexual 0 0 0 0 0 

Medical Examfoation 0 0 0 0 0 0 

Pay 0 0 0 0 0 

Promotion/Non-Selection 3 0 3 

Reassignment 

Denied 0 0 0 0 0 

Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 0 

Tennination 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 0 

Time and Attendance 2 0 0 0 0 

Train ing 0 0 0 0 0 2 

Other 0 2 2 2 5 

20 10 (Not allowed to rotate; Derogatory comment; 
· Did not Act as Project Manager; Inappropriate 

Comments; Performance Improvement Plan; Sick 
Leave) 
2009 (Discriminatory Remarks and Transferred to 
another Directorate) 
2008 (Disparate Treatment and Medical 
r nformation revealed) 
2007 (Sick leave and leave compensation) 
2006 (Perfonnance Improvement Plan) 



29 C FR §1614.704(f) 

FY 2010 
4th Qtr 

Processing Time " ... post the average length of time it takes to complete each step of 
the process for every complain.t that is pending during any time of the then fiscal 

year ... " 
Number Average 

All complaints pending in lnvestigative Stage 

All complaints pending in Final Agency Action Stage 

All complaints pending in which Hearing was not requested 

Time in Investigation Stage 

Time to issue Final Agency Action 

All complaints pending in which a Hearing was requested 

Time in lnvestigation Stage 

Time to issue f inal Agency Action 

29 CFR §1614.704(g) 

Complaints Dismissed by Agency 
Pursuant to 1614.107(a) 

Total Complaints Dismissed by Agency 

Average days pending prior to dismissal 

29 CFR §1614.704(b) 

Total Final Agency Actions Finding 
Discriminatiol') 

2005 

0 

0 

2005 

\ 6 l4.704(t)(J) 

I 614.704(t)(2) 

l 614.704(f)(3) 

"29 CFR §1614.705 Comparative Data 
Previous Fiscal Year Data 

2006 2007 2008 

0 0 

28 0 0 

29 CFR §1614.705 Comparative Data 
Previous Fjscal Year Data 

2006 2007 2008 

# % # % # % # O/o 

Total Number Findings 704(h)(l) 0 0 0 0 

Without Hearing 704(h)(2) 0 0 0 0 

With Hearing 704(h)(3) 0 0 0 0 

6 

0 

0 

6 

0 

2 

0 

0 

29 

2009 

# % 

0 

0 

0 

FY 2010 
4th Qtr 

29 

FY 2010 
4th Qtr 

524 

0 

0 

524 

0 

498 

0 

0 

# % 

1 

0 

29 CFR §1614.704(i) 29 CFR §1614.705 Comparative Data 

Findings of Discrimination Rendered by Basis 

Total Number Findings 704(i)(l) 

Number Findings Rendered Without Hearing 704(i)(2) 

Number Findings Rendered After Hearing 704(i)(3) 

# 

0 

0 

0 

Previous Ji'iscal Year Data 

2005 2006 

% # % 

0 

0 

0 

2007 

# 

0 

0 

0 

O/o 

1 008 2009 
FY 2010 
4th Qtr 

# % # % # 'Yo 

0 

0 

0 

0 

0 

0 

0 



Race 0 0 0 0 0 0 

Color 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 

Disability 0 0 0 0 0 

Age 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 

29 CFR §1614.7040) 29 CFR §1614.705 Comparative Data 

Previous F iscal Year Da a J,<Y 2010 

2005 2006 .2007 2008 2009 
4th Qtr 

# O/o # O/o # % # O/o # O/o # % 

Total Number Findings 704U)( l ) 0 0 0 0 0 

Findings Without Hearing 7040)(2) 0 0 0 0 0 0 

Findings After Hearing 704(j)(3) 0 0 0 0 0 

Appointment/Hire 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 

Disciplinary Action 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 

Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 

Examination/Test 0 0 0 0 0 0 

Harassment 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 



Medical Examination 0 0 0 0 0 0 

Pay 0 0 0 0 0 0 

. Promotion/Non-Selection 0 0 0 0 0 0 

Reassignment 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 

Terms/Cond itions of Employment 0 0 0 0 0 0 

Training 0 0 0 0 0 0 

· Other - Admini~trative Error 0 0 0 0 0 

29 C:FR §1614.704(k) 29 CE'R §1614.705 Comparative Data 

Complaints Pending From P revious Fiscal Previous Fiscal Year Data FY 2010 
Years by Status 4th Qtr 

2006 2007 I 2008 2009 

Total complaints from previous Fiscal Years 704(kXI) 2 2 2 2 2 

Total Complainants 704(k)(2) 2 2 2 2 2 

Number complaints pending [as of9/30]: 704(k)(3) 

Investigation 0 0 0 0 0 

ROI issued, pending Complainant's action 0 0 0 0 0 0 

Hearing 2 2 

Final Agency Action 0 0 0 0 0 0 

Appeal with EEOC Office of Federal Operations 0 0 0 0 

29 CFR §1614.705 Comparative Data 
Previous Fiscal Year Data FY 2010 

29 CFR § 1614.704(1) 4th Qtr 
2005 2006 2007 2008 2009 

Number Pending Completion of Investigation 0 0 0 0 0 

Pending Investigations Over Required Time Frames 0 0 0 0 0 

This page was last modified on December 10, 2010 



Exhibit C 



IGDPM 2009-6 

INSPECTOR GENERAL 
DEPARTMENT OF DEFENSE 

400 ARMY NAVY DRIVE 
ARLINGTON, VIRGINIA 22202-4704 

JUL 2 0 2009 

MEMORANDUM FOR ALL CIVILIAN AND MILITARY PERSONNEL ASSIGNED 
TO THE OFFICE OF INSPECTOR GENERAL 

SUBJECT: Table of Offenses and Penalties, Appendix to IGDINST 1400.4, 
Disciplinary and Adverse Actions 

The attached Table of Offenses and Penalties now supplements IGDINST 1400.4, 
Disciplinary and Adverse Actions. 

The Table helps managers and supervisors select the appropriate penalty for 
employee misconduct and provides a general framework to exercise judgment on a 
case-by-case basis. · 

Managers and supervisors should use the Table in conjunction with 
IGDINST 1400.4 and in all instances obtain guidance and assistance from the Human 
Capital Advisory Services, Workforce Relations Division. 

This policy will be incorporated into IGDINST 1400.4 within 180 days. 

This policy is effective immediately. 

~ /11 ~41.,,,/,,,__, 
fl-Gordon S. Reddell 

Attachment 



Guide to Table of Offenses and Penalties 

General 

The Table of Offenses and Penalties ("Table") helps supervisors and managers 
("management") select the appropriate penalty for misconduct. The Table is an 
expression of typical offenses and penalties; therefore, the offenses and penalties herein 
may not address all situations. The Table does not substitute for supervisory judgment 
and does not dictate penalties, but provides a general framework for officials to exercise 
judgment on a case-by-case basis. Management should avoid mechanical use of the 
table. In all instances, management should obtain guidance and assistance from the 
Workforce Relations Division, OIG Human Capital Advisory Services. 

Offense 

The offense column includes many common offenses, but is not exhaustive. If an 
offense is not listed, management should compare the misconduct to the offenses 
described and use a nature of offense that most closely describes the misconduct. 
Management need not use the exact language in the Table to describe an offense. 

Penalty 

The penalty column provides a range of penalties for a specific type of offense. 
The penalty column divides into columns for First Offense, Second Offense, and Third 
Offense. Typically, the penalty range becomes more severe as offenses progress from 
first to third. 

Unless otherwise restricted, management may impose no penalty at all, may 
choose an informal action (e.g. notice of caution), or may choose a formal action (e.g. 
official reprimand, suspension, removal). Only formal actions are considered 
disciplinary. Informal actions are considered remedial or non-disciplinary. 

Conduct resulting in an informal action (e.g. notice of caution) is not considered a 
prior offense, however, it may be considered when determining an appropriate penalty. 
For example, an employee is provided a notice of caution regarding leave standards and 
the employee later violates leave standards. The supervisor may not consider the 
employee's conduct for which the notice of caution was issued as a basis to select a 
penalty from the Second Offense column. However, the supervisor may consider the 
offense more egregious because the employee was placed on notice of the standard and 
may select a suspension rather than an official reprimand from the First Offense column. 
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When considering which penalty column to use, management need not establish 
that an employee's prior offenses were of the same character of the current offense. For 
example, if an employee was previously reprimanded for failure to follow leave 
procedures and subsequently engages in insubordination, the penalty range would derive 
from the Second Offense column for insubordination. In addition, various factors can 
combine to either enhance or mitigate the penalty. 

When significant aggravating circumstances exist, management may exceed the 
penalty range. Management should explain the deviation from the suggested pena1ties in 
the proposal and decision notices. When prior offenses are used to support a more severe 
penalty, those offenses should be noted in the proposal notice. 

When several offenses have been committed within a short period of time and 
management could not take action on each separately, a more severe penalty may be 
assessed for the combined offenses. Normally, the penalty should not exceed the penalty 
listed for the most serious offense. 
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Table of Offenses and Penalties 

Offense Nature of Offense Penalty Remarks 
1'1 Offense 2"d Offense 3rd Offense 

Attendance 
1. Attendance related offenses a. Unexcused tardiness. Official Official 5tol4day Penalty depends on length of absence(s), 

reprimand to Reprimand suspension. length and frequency of tardiness. Habitual 
3 day to 5 day tardiness may warrant removal. Includes 
suspension suspension delay in repo1ting at the scheduled starting 

time, delay in returning from lunch or break 
periods, and fa iling to return after leaving 
workstation on official business. Removal 
may be appropriate for 1st or 2nd offense if 
the absence is prolonged. 

b. Failure to follow established leave Official Official 14 day 
procedures or failure to honor a valid reprimand to Reprimand suspension to 
leave denial 5 day to 14 day removal 

suspension suspension 

c. Unauthorized absence from a Official 5 to 14 day 14 day 
regularly scheduled tour of duty or reprimand to suspension suspension to 
overtime. Includes leaving the work 5 day removal 
site without permission and delayed suspension 
return from lunch. 

d. Excessive unauthorized absence 5 to 14 day 14 day Removal Removal may be initiated after the passage 
(more than 5 consecutive workdays). suspension suspension of a reasonable time (i.e. I 0 days minimum) 

to removal when the employee fails to report for duty 
and fails to notify management of his or her 
intentions concerning retwn to duty and 
when management has been unable to 
ascertain employee's intent. 
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Offense Nature of Offense Penalty Remarks 
1" Offense 2"0 Offense 3 ra Offense 

General Misconduct 
2. Conduct unbecoming a a. Misconduct having an adverse Official 14day 30 day Removal may be warranted when a U.S. 
Federal e mployee effect upon the employing Agency. reprimand to suspension suspension to citizen, serving in an overseas duty location, 

14 day to removal removal becomes culpably involved with law 
suspension enforcement of a host nation where the 

DoD OIG is a guest. Such conduct reflects 
poorly on the U.S. and affects mission 
accomplishment overseas 

b. Misconduct that is immoral, 5 day 14 day 30 day Includes off duty conduct if nexus is 
indecent, illegal or disgraceful. suspension to suspension suspension to established. 

removal to removal Removal 

c. Soliciting contributions from other 14 day 30 day Removal Joint Ethics Regulation (DoD 5500.7-R) 
government employees for gifts (which suspension to suspension 
exceed $300 in aggregate) to removal to Removal 
employees in higher govenunent 
positions. Accepting gifts (which 
exceed $300 in aggregate) offered or 
presented as contributions from 
government employees receiving a 
lower salary. 

3. Discourtesy a. Discourtesy, e.g., rude, unmannerly, Official 5 to 14 day 14 day Enhanced penalty may be warranted when 
impolite acts or remarks (non- reprimand to suspension suspension to discourteous conduct was directed at a 
discriminatory). 5 day removal customer, the public, a supervisor or a 

suspension person in authority. 

b. Use of abusive or offensive Official 14 day 30day 
language, gestures, or similar conduct reprimand to suspension suspension to 
(non-discriminatory) that is 14 day to removal removal 
humiliating, threatening, or suspension 
intimidating. 
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Offense Nature of Offense Penalty Remarks 
1•1 Offense 2"0 Offense 3ro Offense 

4. Failure or delay in following a. Violation where safety to persons or Official 3 to 14 day l4day 
instructions, written regulations, Government property is not reprimand to suspension suspension to 
orders, rules, or procedures. compro1rused. 3 day removal 
(Defiance of authority not suspension 
involved) 

b. Violation where safety to persons or Official 14 day 30 day 
Govenunent property is compromised. reprimand to suspension suspension to 

14 day to removal removal 
suspension 

5 . False Statements a. False statements or 5 day 14 day 30 day 
misrepresentations pertaining to suspension to suspension suspension to 
qualifications, investigative removal to removal removal 
documents, any official document, or 
in an official meeting or proceeding. 

b. False statements against co- 14 day 30 day Removal 
workers, supervisors, subordinates, or suspension to suspension 
Govenunent officials with the intent removal to removal 
and/or effect ofhanning or destroying 
the reputation, authority, or official 
standing of an individual or 
organization. 

c. False statements, 14 day 30 day Removal 
misrepresentations, or fraud in suspension to suspension 
entitlements, includes falsifying removal to removal 
information on a time card, leave form, 
travel voucher, or other official 
document pertaining to entitlements. 

d. False statements, 14 day 30 day Removal 
misrepresentations, exaggeration, or suspension to suspension 
withholding of a material fact (e.g. removal to removal 
lying to a supervisor). 
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Offense Nature of Offense Penalty Remarks 
1•1 Offense 2"0 Offense 3r<1 Offense 

6. Fighting/ a. Creating a disturbance (including Official 5 to 14 day 14 day Penalty may be enhanced when work is 
Creating a disturbance boisterous play) resulting in an adverse reprimand to suspension suspension to severely disrupted. 

effect on morale, production, or 5 day removal 
maintenance of proper discipline. suspension 

b. Intimidating or aggressive conduct. Official 14 day 30 day Penalty may be enhanced to include 
Threatening or attempting to inflict reprimand to suspension suspension to removal for a first offense, may be 
bodily harm without bodily contact. 14 day to removal removal warranted based on such factors as type of 

suspension threat, provocation, extent of injuries, 
whether actions were defensive or 
aggressive in nature, or whether actions 
were directed at or committed by a 
supervisor. 

c. Hitting, pushing, or other acts 5 to 14 day 14 day Removal 
against another without causing injury. suspension suspension 

to removal 

d. Hitting, pushing or other acts against 14 day 30 day Removal 
another causing injury. suspension to suspension 

removal to removal 

7. Indebtedness not related to Failure to honor valid debts where Official Official Official There must be a nexus between efficiency 
Government charge cards. agency mission or employee reprimand reprimand to reprimand to of the service and the debt complaint. 

performance is affected. I day 5 day 
suspension suspension 

8. J nsubordination Defiance of authority, insolence, 5 day 14 day Removal Includes refusal to obey an order that a 
(See also Offense 4). refusal to comply with proper orders, suspension to suspension superior is entitled to give and have obeyed. 

or wanton disregard of directives. removal to removal 

9. Refusal to testify; a. Refusal to testify or cooperate in an 5 day 14 day Removal Witnesses must be assured freedom from 
interference or obstruction. authorized inquiry, investigation, or suspension to suspension restraint, interference, coercion, 

other official proceeding. removal to removal discrimination, or reprisal in their testimony 
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Offense Nature of Offense Penalty Remarks 

151 Offense 200 Offense 3'0 Offense 

b. Impeding or influencing or 30 day Removal 
attempting to impede an investigation suspension to 
or influence investigating officials. removal 

c. Interfering or attempting to 30 day Removal 
influence, or alter testimony of suspension to 
witnesses or participants in an removal 
investigation or other official 
proceeding. 

Performance 
Related Misconduct/ 
Inefficiency 

10 . Careless, negligent or a. Duty performance or workmanship Official 5 day 14 day 
inefficient performance of duty resulting in potential or actual minor reprimand to suspension suspension to 
or workmanship resulting in adverse impact on mission, prope1ty, 5 day to removal removal 
adverse impact on mission, and/or delay in production. suspension 
delay in production, spoilage or 
waste of materials. 

b. Duty performance or workmanship 5 to 14 day 14 day 30day 
resulting in potential or actual major suspension. suspension suspension to 
adverse impact on mission, delay in to removal removal 
production, and/or danger to property 
and personnel. 

J I. Concealing or attempting to a. Concealment, removal or Official 5 day 14 day 
conceal defective work; an destruction, including attempts, where reprimand to suspension suspension to 
unauthorized attempt to remove there is no potential loss of life, serious removal to removal removal 
or destroy defective work injury or significant property loss. 

b. Concealment, removal or 14 day 30 day Removal 
desnuction, including attempts, where suspension to suspension 
there is potential or actual loss of life, removal to removal 
serious injury or significant property 
loss. 
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Offense Nature of Offense Penalty Remarks 
ls1 Offense 2°0 Offense 3ra Offense 

12. Loafing or sleeping on duty a. Where safety of personnel and/or Official 5 to 14 day 14 day 
property is not endangered. reprimand to suspension suspension to 

5 day removal 
suspension 

b. Where safety of personnel and/or 5 day 14 day Removal 
property is endangered. suspension to suspension 

removal to removal 
Prohibited Practices 
13. Committing a prohibited a. Violation was not deliberate. Reprimand to 14 day Removal 
personnel practice per 5 use 14 day suspension 
2302(b) suspension to removal 

b. Violation was deliberate. 14 day 30 day Removal If a supervisor or manager has engaged in 
suspension to suspension an activity, which adversely reflects upon 
removal to removal the integrity of the management process, a 

decision should be made as to whether he or 
she should be reduced in pay or pay band or 
reassigned to a position of a different 
character. 

14. Reprisal Interference with an employee's 5 day 14 day Removal 
exercise of their rights, or reprisal suspension to suspension 
against an employee for exercising a removal to removal 
right to grieve, appeal or file a 
complaint through established 
procedures. 

15. Prohibited Political Activity a. Soliciting political contributions Removal 5 USC 7323 
while on duty or serving in an official 
capacity. 

b. Campaigning or influencing 30 day Removal 5 USC 7324, and 7325 
elections while on duty or serving in suspension to 
an official capacity. removal 
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Offense Nature of Offense Penalty Remarks 
1" Offense zna Offense 3rd Offense 

16. Discrimination because of Discrimination in any aspect of 5 day 14 day 30 day Removal may be warranted for a first 
race, color, religion, age, sex, employment (e.g., employment, suspension to suspension suspension to offense if conduct created a hostile or 
national origin, disability, appraisal, development, promotion). removal to removal removal offensive work environment. 
political affiliation, marital Includes failure to prevent or curtail 
status, sexual orientation, discrimination of a subordinate when 
parental status, or any other the supervisor knew or should have 
status protected by law, known of the discrimination. 
regulation, etc. 

17. Gambling Participating in an unauthorized Official 5to14day 14 day 
gambling or lottery activity on reprimand to suspension suspension to 
Govenunent property while in a duty 5 day removal 
status or while others are in a duty suspension 
status. 

18. Job actions Participating in or promoting a strike, Removal 
work stoppage, slow down, or 
picketing (which interferes with 
agency operations). 

19. Sexual Misconduct a. Involving a subordinate 5 day 14 day 30 day to Where sexual misconduct contributes to a 
suspension to suspension removal hostile work environment, is quid pro quo, 
removal to removal or involves deliberate or repeated offensive 

comments, gestures, or physical contact, 
removal may be warranted for a first 
offense. 

b. Not involving a subordinate Reprimand to 5 day 14 day 
30 day suspension suspension to 

·suspension to removal removal 
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Offense Nature of Offense Penalty Remarks 
1'1 Offense 2°0 Offense 3'0 Offense 

Property Offenses 
20. Unauthorized possession or a. Unauthorized possession of Official 5 to 14 day 14 day Penalty depends on such factors as the 
taking of property Government funds or property, Reprimand to suspension suspension to value of the property or amounts of 

including salvage, or personal property 5 day removal employee time involved, and the nature of 
or identifying information. suspension the position held by the offending employee 

that may dictate a higher standard of 
conduct. 

b. Taking, or attempted taking of 5 day 14 day 30day 
Government funds or property, suspension suspension suspension to 
including salvage, or personal property to removal to removal removal 
or identifying information, or 
conspiring with others to commit such 
acts. 

2 1. Loss of, or damage to a. Loss of, or damage to Goverrunent Official 5 to 14 day 14 day 
Govenunent property, property, including funds. reprimand to suspension suspension to 
including funds. 5 day removal 

suspension 

b. Loss of, or damage to Government 3tol4day 14 day 30 day 
property, funds, records, or suspension suspension suspension to 
info1mation when an employee is to removal removal 
entrusted to safeguard Government 
property as an essential requirement of 
the position (e.g., supply specialist). 

c. Loss of, or damage to Government 5 day 14 day 30 day 
property or funds resulting from an suspension to suspension suspension to 
intentional act or gross negligence. removal to removal removal 
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Offense Nature of Offense Penalty Remarks 
l s' Offense 2M Offense 3ra Offense 

22. Misuse of Government a. Using Government property or Official 5 to 14 day 14 day 
Employees or Property. Federal employees in a duty status for reprimand to suspension suspension to 

other than official purposes. 5 day removal 
suspension 

b. Misuse of Government badge 5 day 14 day 30 day 
and/or credentials. suspension to suspension suspension to 

removal to removal removal 

23. Misuse ofGovenunent Willfully using or authorizing the use 30 day 60 day Removal Under the provisions of3 1 USC1349 (b), 
Vehicle of a Govenunent owned or leased suspension to suspension the minimum penalty for this offense is 

vehicle or aircraft for other than removal to removal suspension for "one month," 
official purposes in violation of law. 

24. Misuse of Government Misusing any one or all of a Official 5 to 14 day 14 day 
automation and/or government computer, network, reprimand to suspension suspension to 
communication equipment, intranet, internet, email, etc. for other 5 day removal 
systems, networks and/or than official purposes. suspension 
services for other than official 
purposes 

25 . Misuse of Government a. Misuse of Government Travel Card Official 5 day 14 day Note: A mitigating factor exists when the 
charge cards (e.g., use for unauthorized personal reprimand to suspension suspension to employee has timely filed a reimbursement 

expenses, failure to pay charge card 5 day to removal removal voucher and has requested payment be 
bill or pay bill in a timely manner). suspension applied to the card debt. 

b. Unauthorized use or failure to Official 14 day 30 day 
appropriately control the use of a reprimand to suspension suspension to 
Government Purchase Card (e.g., 14 day to removal removal 
IMP AC) as a card.holder or approving suspension 
official responsible for use or oversight 
of the Government Purchase Card. 
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Offense Nature of Offense Penalty Remarks 
1'1 Offense 2°0 Offense 3"' Offense 

Safety 
26. Violation of safety a. Failure to use safety equipment Official 5 to 14 day 14 day 
regulations and/or practices and/or protective clothing, such as reprimand to suspension suspension to 

protective eye equipment. 5 day removal 
suspension 

b. Violation of safety regulations Official 5tol4day 14 day 
and/or practices resulting in no injury reprimand to suspension suspension to 
or property damage; not endangering 5 day removal 
the safety of self or others. suspension 

c. Violation of safety regulations Official 14 day 30 day 
and/or practices causing injury to self reprimand to suspension suspension to 
or others, damage to property, or 14 day to removal removal 
endangering the safety of self or suspension 
others. 

Security 
27. Failure to safeguard a. Unintentional failure to safeguard Official 5 to 14 day 14 day 
classified information where compromise does not occur. reprimand to suspension suspension to 

5 day removal 
suspension 

b. Unintentional failure to safeguard 5 day 14 day Removal 
where compromise occurs. suspension to suspension 

removal to removal 

c. Intentional failure to safeguard. 30 day Removal 
suspension to 
removal 
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Offense Nature of Offense Penalty Remarks 
l sr O ffense 2°d Offense 3ro Offense 

Substance Abuse 
30. Drug Testing a. Refusal to provide a urine sample Removal 

when required. 

b. Failure to appear for testing when Removal 
directed, without a deferral. 

c. Substituting, adulterating or Removal 
otherwise tampering with a urine 
sample, testing devices or related 
equipment. 

d. Attempted or actual falsification, Removal 
intentional misstatement or 
concealment ofa material fact, record, 
correspondence or other 
communication prepared in connection 
with the collection, handling, 
transportation or testing of urine 
samples. 

3 1. Unauthorized use or a. Unauthorized possession or transfer Official 5 to 14 day 14 day 
possession of alcohol. of alcoholic beverages while on DoD reprimand to suspension suspension to 

property or in a duty status. 5 day removal 
suspension 

b. Unauthorized use of alcoholic Official 14 to 30 day 30 day Removal may be warranted for a first or 
beverages while on DoD property or in reprimand to suspension suspension to subsequent offense if the safety of 
a duty status. 14 day removal perso1U1el or property is endangered. 

suspension 
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Offense Nature of Offense Penalty Remarks 
1•1 Offense 2°0 Offense 3'0 Offense 

c. Reporting to work or being on duty 5 day 14 day Removal 
while under the influence of alcohol to suspension to suspension 
a degree which would interfere with removal to removal 
proper perfonnance of duty, would be 
an endangerment to safety, or would 
interfere with the maintenance of 
discipline. 

32. Unauthorized use or a. Possession of illegal drug Official 5 to 14 day 14 day 
possession of controlled paraphernalia on duty or on DOD reprimand to suspension suspension to 
substances or illegal drugs property. 5 day removal removal 

suspension 

b. Unauthorized possession, use, or 30 day Removal 
being under the influence of iJJegal suspension to 
drugs or controlled substances, on or removal 
off duty. 

c. Refusal to obtain or successfully Removal 
complete counseling and rehabilitation. 

d. Unlawful distribution, sale, or Removal 
transfer of illegal drugs or controlled 
substances, on or off duty. 
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nkFICE OF THE UNDER SECRETARY OF DEFENSE fr 4000 DEFENSE PENTAGON 
WASHINGTON, D.C. 20301-4000 

MAR 2 9 2011 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Ms. Berrien: 

I 
a-

1J 
I;-.? 

D 
(.11 

Enclosed please find a compilation of Fiscal Year 2010 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management (OPM) at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

, We did not receive a report from the Department of the Army and will submit that 
compop.ent's report to you under separate cover as soon as possible. 

\ 

If you have any questions about this submission or require more information, please 
contact Ms. Marilee Perkal at 703.571.9337 or at marilee.perkal@osd.mil. 

• 

Enclosure: 
As stated 

Sincerely, 

arrett, CAPT, USN 
Deputy Director 
Office of Diversity Management and 

Equal Opportunity 



INDEX OF DoD COMPONENT FY10 NO FEAR REPORTS 
 
 
 

Component:   
 

• Army & Air Force Exchange Service (AAFES) 
• Army (ARMY) 
• Business Transformation Agency (BTA) 
• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DFAS) 
• Defense Human Resources Activity (DHRA) 
• Defense Intelligence Agency (DIA) 
• Defense Information Systems Agency (DISA) 
• Defense Logistics Agency (DLA) 
• Defense Media Activity (DMA) 
• Department of Defense Education Activity (DoDEA) 
• Department of Defense Inspector General (DoDIG) 
• Defense Security Service (DSS) 
• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
• Missile Defense Agency (MDA) 
• National Geospatial-Intelligence Agency (NGA) 
• National Security Agency (NSA) 
• TRICARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services University of the Health Sciences (USUHS) 
• Washington Headquarters Services (WHS) 
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MISSILE DEFENSE AGENCY 

Fiscal Year 2010 

Annual Report to Congress 

on the 

Notification and Federal Employee 

Antidiscrimination and Retaliation 

Act of2002 



A. Introduction 

The Missile Defense Agency (MDA) is a research, development, and acquisition 
agency within the U.S. Department of Defense (DoD). The MDA is responsible for 
managing, directing, and executing the Ballistic Missile Defense (BMD) program. The 
MDA's mission is to develop, test and field an integrated, layered, BMD system to 
defend the United States, its deployed forces, allies and friends against all ranges of 
enemy ballistic missiles, in all phases of flight. It also coordinates with the Combatant 
Commanders, other DoD components and federal agencies, foreign governments, 
international organizations, and others as authorized. 

The Office of Equal Opportunity and Diversity Management (EO) was established in 
November 2008 with the appointment of the MDA Director of EO. Prior to November 
2008, all EO services were provided by the Washington Headquarters Services' (WHS) 
Equal Employment Opportunity Program Division (EEOPD). The period between 
November 2008 and July 2009 was a transitional period. In July 2009, MDA became 
solely responsible for a ll EO services. 
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This report is prepared in accordance with the requirements of Title II, Section 203, of 
the Notification and Federal Employee Antidiscrimination and Retal iation Act of 2002. 
The Act requires federal agencies to submit an annual report to the Speaker of the House 
of Representatives; the President Pro Tempore of the Senate; Senate Committee on 
Homeland Security and Governmental Affairs; House Committee on Oversight and 
Government Reform; the Senate Health, Education, Labor, and Pensions Committee; the 
House Education and Labor Committee; the U.S. Equal Employment Opportunity 
Commission; and the Department of Justice. 

The Act holds federal agencies accountable for violations of anti discrimination 
and whistleblower protection laws relating to federal employment. The report contains 
data and analysis concerning equal employment opportunity complaints filed with MDA 
during Fiscal Year 20 I 0. 

It is the law of this nation and the policy of MDA to prohibit unlawful 
discrimination in the workplace. MDA is committed to maintaining an environment that 
provides equal employment opportunity for its approximately 2300 employees (military 
and civil ian), as well as applicants for employment. 

B. Federal Court Cases Arising Under the Federal Antidiscrimination or 
Whistleblower Laws 

MDA has no cases in Federal Court. There were no Federal court cases pending 
during the 4th quarter of 2010 (July - September 2010). 



C. Employees Disciplined for Conduct Inconsistent with Federal 
Antidiscrimination or Whistleblower Laws 

I. Employees Disciplined in Connection with Federal Court Cases 
2. Employees Disciplined in Administrative Cases 

There were no disciplinary actions taken against agency employees related to 
having unlawful ly discriminated against another individual during the 4th quarter of 2010 
(July - September 20 I 0). 

D. Final Year-End No FEAR Act Data for Fiscal Year 2010 

Attached. 

E. MDA 's Discipline Policy for Conduct Inconsistent with Federal 
Antidiscrimination or Whistleblower Laws 

MDA is committed to maintaining a workplace that promotes productivity and 
professionalism and an environment that protects the dignity of all of its workers. MDA 
has issued anti-harassment, equal opportunity and diversity policy statements, which are 
periodically sent to all of its employees and contractors, which provide that any 
harassment of MDA employees, sexual or non-sexual, is expressly prohibited and will 
not be tolerated. These statements provide that employees who engage in discriminatory 
or harassing behavior will be subject to appropriate corrective action if allegations are 
substantiated. See the attached policy statements (Appendix 2-5). 

F. Data Analysis 
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MDA had only two formal complaints fi led against it in FY 20 I 0. One complaint was 
dismissed for failure to state a claim (contractor) and is currently on appeal before the 
EEOC Office of Federal Operations. The contractor in question alleged a hostile work 
environment based on race (white) and sex (female) and discrimination based on race 
(white), sex (female) and reprisal when she was removed from the Technical Security 
Contract staff at one of MDA' s facilities. The second complaint is being investigated by 
the Civil ian Personnel Management Services (CPMS) Investigations and Resolution 
Division (IRD). That complaint alleges discrimination based on sex (female) and reprisal 
(prior opposition) during the reorganization of complainant' s functional unit. 

Actions Planned to Improve MDA's Equal Opportunity and Diversity Management 
Program. 



MDA continues to work to improve its EO Program. The following actions are 
planned in FY 2011: 

• continue basic EO and diversity management training for new employees and 
managers, 

• select a Management Program Analyst Intern to assist in coordinating compliance 
with EEO reporting obligations, 

• conduct one-on-one meetings with senior management, 
• continue diversity outreach, 
• continue working with Diversity, Wellness and Morale Advisory Council formed 

in March of 2010, and 
• continue the exchange of ideas among and benchmarking with other small 

agencies on EEO issues. 

G. Judgment Fund Reimbursement 
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MDA had no judgments against it with respect to unlawful discrimination or 
retaliation in FY 2010. Therefore, there is no adjustment needed or made to the budget of 
MDA to comply with its Judgment Fund reimbursement obligations incurred under 
5 CFR § 724.103. 

H. No FEAR Act Training Plan 

In addition to the initial No FEAR training provided to all MDA employees, all 
new employees are informed of the No FEAR Act training requirement on their first day 
at MDA. Each employee is required to complete their initial No Fear Act training within 
sixty days of their arrival at MDA. And, in accordance with OPM's rules, No FEAR Act 
training will be conducted every two years. 

APPENDICES: 
Appendix 1: MDA No FEAR 2010 Fiscal Year (41

h Quarter) Data 

Appendix 2: Equal Employment Opportunity Policy Statement 

Appendix 3: Anti-Harassment Policy Statement 

Appendix 4: Diversity Policy Statement 

Appendix 5: Annual 2010 Statement 



Equal Employment Opportunity Data Posted Pursuant to Title Ill of 
The Notification and Federal Employee Antidiscrimination and Retaliation 

Act of 2002 (No FEAR ACT), Pub.L. 107-174 

Complaint Activity FY 2010 
Sec. 1614.704 (a), (b), and (c) thru 9130 

Number of Complaints Filed 2 

Number of Complainants 2 

Repeat Filers 0 

Complaints by Basis FY 2010 
Sec. 1614.704 (d) thru 9/30 

Race I 

Color 0 

Religion 0 

Reprisal 2 

Sex 2 

at ional Origin 0 

Equal Pay Act 0 

Age 0 

Disability 0 

Non-EEO basis 0 

Complaints by Issue FY 2010 
Sec. 1614.704 (e) thru 9130 

Appointment/Hire 0 

Assignment of Duties I 

Awards 0 

Conversion to Full Time 0 

Disciplinary Action 0 

( l) Demotion 0 

(2) Reprimand 0 

(3) Suspension 0 

(4) Removal 0 

(5) Other 0 

Duty Hours 0 

Evaluation/ Appraisal 0 



Complaints by Issue (Cont) FY 2010 
thru 9130 

Examinationffest 0 

Harassment 0 

(I) on-Sexual 0 

(2) Sexual l 

Medical Examination 0 

Pay (Inc/11ding Overtime) 0 

Promotion/Non-Selection l 

Reassignment 0 

Denied 0 

Directed l 

Reasonable Accommodation 0 

Reinstatement 0 

Retirement 0 

Termination 0 

Terms/Conditions of Employment 0 

Time and Anendance 0 

Training 0 

Other 0 

Processing Time FY 2010 
Sec 1614.704 (f) thru 9130 

Complaints pending (for any length of time) during fiscal year 2 

Average number of days in investigation stage 0 

Average number of days in final action stage A 

Complaints pending (for any length of time) during fiscal year where hearing was requested 0 

Average number of days in investigation stage 0 

Average number of days in final action stage (average days processing time) 

Complaints pending (for any length of time) during fiscal year where hearing was 
0 

not requested. 

Average number of days in investigation stage 0 

Average number of days in final action stage 0 



Processing Time (Cont.) FY 2010 
thru 9/30 

Complaints dismissed by Agency I 

Total Complaints Dismissed by Agency I 

Average days pending prior to dismissal 31 

Complaints Withdrawn by Complainants 0 

Total complaints Withdrawn by Complainants 0 

FY 2010 

Total Final Actions Finding Discrimination thru 9/30 

Sec. 1614.704 (i) 
# % 

Total Number of findings 0 

a. Without a hearing 0 

b. With a hearing 0 

FY 2010 
thru 9/30 

Findings of Discrimination Rendered by Basis 

# % 

Total Number of findings 0 

Race 0 

Color 0 

Religion 0 

Reprisal 0 

Sex 0 

National Origin 0 

Equal Pay Act 0 

Age 0 

Disability 0 

Non-EEO 0 

Findings After Hearing 0 

Race 0 

Color 0 

Rel igion 0 



FY 2010 
thru 9/30 

Findings of Discrimination Rendered by Basis (Cont) 

# % 

Reprisal 0 

Sex 0 

ational Origin 0 

Equal Pay Act 0 

Age 0 

Disability 0 

Non-EEO 0 

Findings Without Hearing 0 

Race 0 

Color 0 

Religion 0 

Reprisal 0 

Sex 0 

, ational Origin 0 

Equal Pay Act 0 

Age 0 

Disability 0 

on-EEO 0 

FY 2010 
thru 9/30 

Findings of Discrimination Rendered by laaue 

# % 

Total Number of Findings 0 

Appointment/Hire 0 

Assignment of Duties 0 

Awards 0 

Conversion to Full Time 0 

Disciplinary Action 0 



FY 2010 

Findings of Discrimination Rendered by Issue (Cont) 
thru 9/30 

# % 

Demotion 0 

Reprimand 0 

Suspension 0 

Removal 0 

Other 0 

Duty Hours 0 

Evaluation/ Appraisal 0 

Examination/Test 0 

Harassment 0 

Non-Sexual 0 

Sexual 0 

Medical Examination 0 

Pay (Including Overtime) 0 

Promotion/Non-Selection 0 

Reassignment 0 

Denied 0 

Directed 0 

Reasonable Accommodation 0 

Reinstatement 0 

Termination 0 

Terms/Condition of Employment 0 

Time and Attendance 0 

Training 0 

Other 0 

Findings After Hearing 0 



FY 2010 
thru 9130 

Findings of Discrimination Rendered by Issue (Cont.) 

' % 

Appointment/Hire 0 

Assignment of Duties 0 

Awards 0 

Conversion to Full Time 0 

Disciplinary Action 0 

Demotion 0 

Reprimand 0 

Suspension 0 

Removal 0 

Other 0 

Duty Hours 0 

Evaluation/Appraisal 0 

Examinationffest 0 

Harassment 0 

on-Sexual 0 

Sexual 0 

Medical Examination 0 

Pay {Including Overtime) 0 

Promotion/Non-Selection 0 

Reassignment 0 

Denied 0 

Directed 0 

Reasonable Accommodation 0 

Reinstatement 0 

Termination 0 

Terms/Condition of Employment 0 



FY 2010 
thru 9/30 

Findings of Discrimination Rendered by Issue (Cont) 

# °lo 

Time and Attendance 0 

Training 0 

Other 0 

Findings Without Hearing 0 

Appointment/Hire 0 

Assignment of Duties 0 

Awards 0 

Conversion to Full Time 0 

Disciplinary Action 0 

Demotion 0 

Reprimand 0 

Suspension 0 

Removal 0 

Other 0 

Duty Hours 0 

Evaluation/ Appraisal 0 

Examination/Test 0 

Harassment 0 

Non-Sexual 0 

Sexual 0 

Medical Examination 0 

Pay (Including Overtime) 0 

Promotion/Non-Selection 0 

Reassignment 0 

Denied 0 

Directed 0 



Findings of Discrimination Rendered by Issue (Cont) 

Reasonable Accommodation 

Reinstatement 

Termination 

Terms/Condition of Employment 

Time and Attendance 

Training 

Other 

Pending Complaints Flied In Previous Fiscal Years by Status 
Sec. 1614.704 (k) 

Total complaints from previous Fiscal years 

Total Complainants 

Status of complaints pending from previous fiscal years 

Investigation 

Hearing 

Final Agency Action 

Appeal with EEOC Office of Federal Operations 

Complaint Investigations 

Pending Completion Where Investigation Exceeds Required Time Frames 

• All citations are contained at 29 CFR Part 1614 
Federal Sector Equal Employment Opportunity. 

FY 2010 
thru 9/30 

# •;. 

0 

0 

0 

0 

0 

0 

0 

FY 2010 
thru 9130 

1 

I 

Remanded by EEOC 

I 

0 

0 

0 

FY 2010 
thru 9/30 

A 
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DEPARTMENT OF DEFENSE 
MISSILE DEFENSE AGENCY 

7100 DEFENSE PENTAGON 
WASHINGTON, DC 20301-7100 

POLICY MEMORANDUM NO. 11 

APR08ml 

MEMORANDUM FOR ALL MDA PERSONNEL 

SUBJECT: Equal Employment Opportunity 

This revised policy supersedes Policy Memorandum 11, dated June 10, 2005. 
Equal Employment Opportunity (EEO) in the federal government mandates equal 
opportunity for all persons and prohibits discrimination based on race, color, religion, 
sex, national origin, age, disability, political affiliation, sexual orientation, marital status, 
membership in an employee organization, or reprisal for participating in protected EEO 
activity. As your new Director, it is my intention to ensure that the MDA workplace 
continues to be free from all fonns of unlawful discrimination so that each employee can 
reach their full potential and MDA can achieve its mission. 

Unlawful discrimination has not and will not be tolerated or condoned at MDA. 
The teamwork that is integral to our program successes includes providing individuals the 
opportunity to achieve excellence. Each of us is responsible for eliminating barriers and 
practices that impede EEO and for conducting ourselves in a manner that promotes an 
environment of fairness, respect and equality for all personnel. To maintain this 
environment, we must ensure that: 

a. Persons are recruited, hired and promoted for all jobs without regard to 
race, color, religion, sex, national origin, age, disability, political affiliation, sexual 
orientation, marital status, membership in an employee organization or any other non
merit factor. 

b. Placement decisions are based solely on an individual' s qualifications for 
the position being filled. 

c. Other personnel actions such as opportunities for training and career 
development, awards, benefits, compensation and reassignments or transfers are 
administered without unlawful discriminatio~ prejudices or biases. 

Individuals who believe they have been discriminated against based on race, color, 
religion, sex (including sexual harassment), national origin, age (over 40), 
mental/physical disability, political affiliation, sexual orientation, marital status, 
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membership in an employee organization, or reprisal for participating in protected EEO 
activity must contact the Office of Equal Opportunity and Diversity Management within 
45 days of the date the alleged discriminatory act occurred or within 45 days of the 
effective date of the alleged discriminatory personnel action. For more information, 
please contact Ms. Victoria C. Gilner, Director, Office of Equal Opportunity and 
Diversity Management at Victoria.Gilner@mda.mil, or (703) 693-9155. Failure to make 
a timely report may hinder MDA's ability to prevent and/or correct any unlawful 
behavior. MDA will protect the confidentiality of employee's reporting unlawful 
harassment to the extent possible. 

Living up to the principles of Equal Opportunity is integral to our Agency's vision, 
guiding principles and personal values and strategic goals and objectives as we chart our 
course for the future. I expect each of you to share my commitment to the principles of 
equal employment opportunity. This will ensure MDA upholds and enhances its 
reputation as a model employer for all throughout the Department of Defense. 

r!!:1to~ 
Lieutenant General, USA 
Director 



EO 

DEPARTMENT OF DEFENSE 
MISSILE DEFENSE AGENCY 

7100 DEFENSE PENTAGON 
WASHINGTON. DC 20301-7100 

POLICY MEMORANDUM NO. 20 

MEMORANDUM FOR ALL MDA PERSONNEL 

SUBJECT: Anti-Harassment Policy 

APR08211B 

This revised policy supersedes Policy Memorandum No. 20, dated June 13, 2005. 
The Missile Defense Agency (MDA) is and will continue to be a model employer. When 
our employees experience unlawful discrimination or unlawful harassment, their ability 
to excel is diminished and their chances to reach their full potential are jeopardized. 

Equal Employment Opportunity (EEO) in the federal government mandates equal 
opportunity for all persons and prohibits discrimination based on race, color, religion, 
sex, national origin, age, disability, political affiliation, sexual orientation, marital status, 
membership in an employee organization, or reprisal for participating in protected EEO 
activity. Unlawful harassment includes creating an intimidating, hostile working 
environment for another on the prohibited bases noted above. Sexual harassment is 
unlawful discrimination based upon unwelcome sexual advances, requests for sexual 
favors, and other verbal or physical conduct of a sexual nature when submission to or 
rejection of such conduct expli'citly or implicitly affects an individual 's employment, 
unreasonably interferes with an individual's work performance, or creates an 
intimidating, hostile, or offensive work environment. Unlawful harassment by 
supervisors and managers is especially unacceptable and will not be tolerated. 

It is the duty of each manager and supervisor to maintain a workplace free of 
unlawful discrimination and unlawful harassment. [ encourage you to report complaints 
of unlawful harassment or sexual harassment to your immediate supervisor. If your 
supervisor is unavailable, or believed to be the offender, you should report the offending 
conduct to the next official within your supervisory chain of command or any EEO 
official. Management officials must follow-up on sexual harassment complaints by 
immediately conducting a prompt, thorough, and impartial investigation. When 
allegations are substantiated, immediate and appropriate corrective action must be taken 
to eliminate unlawful harassment activity. Violators will be subject to appropriate 
corrective action. Additionally, the law prohibits retaliation against employees who 
report an incident of unlawful or sexual harassment or cooperate with any official 
inquiry. 



For more information or for those complaints that cannot be resolved at normal 
supervisory levels, please contact Ms. Victoria C. Gilner, Director, Office of Equal 
Opportunity and Diversity Management. Ms. Gilner may be reached at 
Victoria.Gilner@mda.mil~ or (703) 693-9155. 
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All personnel are entitled to perform their duties in an environment that is free from 
unlawful harassment and sexuaJ harassment. I expect aJJ MDA personnel to work 
together to ensure that we maintain a professional work environment. This policy has my 
strongest commitment and your commitment to this policy will ensure we achieve our 
mission goals and objectives. 

$-~.?J~ 
PATRICK J. O'REILLY 
Lieutenant General, USA 
Director 
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DEPARTMENT OF DEFENSE 

MISSILE DEFENSE AGENCY 
7100 DEFENSE P ENTAGON 

WASHINGTON, DC 2030 1-7100 

POLICY MEMORANDUM N0.55 

MEMORANDUM FOR ALL MDA PERSONNEL 

SUOJECT: Diversity Policy 

DEC 1 6 2009 

The M issile Defense Agency values lhe diversity within i1s work force. That 
diversity helps spark the innovation that enables us to provide ballistic missile defenses 
for the United States, its deployed forces, and our friends and allies and reflects the 
demography of our great Nation. MDA is firmly commitLed to developing and sustaining 
a culture and environment where diversity is valued and leveraged. 

MDA will continue lo aggressively promote diversity within our workforce. Our 
continued proactive leadership will empower and enable an environment that values 
uniqueness. different perspectives and talent. All of our employee recruitment, retention, 
and development programs and policies will continue to capitalize on our diversity while 
instilling the professionalism and dedication that arc consistent with our Agency' s core 
values. 

As we look to the future, we must anticipate and embrace the demographic 
dynamics of our Nation and strive to build a workforce that reflects these qualities and 
anributcs. I challenge each of you to redouble your efforts through your leadership, 
mentorship, service, and by personal example to ensure MDA is recognized as providing 
an environment that values and embraces the contributions and diversity of every 
member of our workforce. 

&tr:Y 
Lieutenant General, USA 
Director 
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DEPARTMENT OF DEFENSE 
MISSILE DEFENSE AGENCY 

7 1 0 0 DEFEN SE P EN TAGON 
WASH INGTON . DC 20301-7100 

vffMOR \ ~Dl \i1 I OR i\l.l \1DA 

AUG 2 0 2010 

~l BJcCl i\nnu.il ~tatcmcnt Regard mg fa~ual Emplo) mcnt Opportunity and 
DI\ er .... it) Management 

I vc~ cmplO)CC at the \11i'i'ilk lklcn-.c Agenc) ( MDA) ha" the right to \\OrJ.- in an 
emironmcnt free of <111 tonns ofunla\\lul di-.cnmination. \11U.'\ i-. l:~Hnmltled 10 a 
\\ orJ.-place that prnmntc-. equal emplo) ment npporlllnil). emhracc-. d1' cr .... ll) and i-. free 
from d1scnminato~· practices. including unl<m ful harcbsmcnt 

It 1s 11lcgal and agamsl Polle) Memorandum.., I I and 20 for 4111) pcr-.un to hara .... -.. 
threaten. or intim1da1e <mother cmplo)ce on the ba.,1s of their race. color. religion. <;e:-.. 
national origin. age. disabilit). marital or parental status. sexual oncntatwn or genetic 
infom1ation l lnl<m ful harassml!nt Ill' iolat1on of these poltc1e-. include-. llrl\\ elcomc 
sexual ad\ ance~. re4uc-,ts for se;..ual la,·ors and other 'erhal or ph) -,1cal conduct of a 
'iC\.ual nature "hen ( I) "ubm1s:--1on to such conduct 1s made direl:tl) or 1ndm:ctl~ a h:nn 
or condition of a pcr .... on\ emp!O) menl. or (.,) -,ubm1-..,1on to or reJed1on of .,m~h conduct 
b) a person 1s used a .... the basis for emplo) ment dcc1s1ons affe<:.tmg. the person l nla\\ lul 
harassment abo mcludes creating an 111ti1111daung. hosulc or offensl\ c '"orJ.-ing 
cm 1ronment tor another person. l 'nla\\ l'ul harn,smcnt can taJ.-1: th1: l'orm ol d1:111gratim! 
or hostile \\ n llcn and or graphic matcriab po..,1ed in the worJ.-placc Pnlic) \lkmorandum 
55 reinforces the business case for mam1 .. 1in111g a \\ork.placc tn "lm:h 01\crs1t) is' alucd 
and embraced 

IL ts the rcspons1bilic) of each ..,upcn l"nr and manager t<' maintain a \\OrJ.-placc 
fret: of unla" ful hara ........ mcnt I h1.., dut) 1ndude-. d1-.cu ... .,mg th1:w pohc1c-.. "nh <tll 
emplo) ees and as,unng. them that the) an: not to endure msultmg. degradmg or 
exploitat1\c sc\.ual or unla\\ ful hara-.smg treatment and to report percel\ ed '10lations ol 
these poltc1es. I hi.., out) al-.o im:lu<k., ma1ntain111g a \\Ork.place in'' h1ch di\ cr .... it) ts 
valued and embraced 

An) employee \\.ho C\.erciscs hi.., or h1:r right to make J compluinl about unla\\ lul 
harassment'' ill not be -,ubjected to an) retuliatinn An) supcn 1sor or cmplo) cc \\ho. 
rdaliates again.,t an mdt\ 1dual for 1.:'\<.:r1..1,mg his nr her nght ll) reprnl unl,rn ful 
haras.,mcnt or retaliate .... Jgam-,t an mon 1du.tl lor opposmg unla" lul d1-.c..rnrnnation or 



n:tahate ... aga111-.1 an indi\' i<lual tor par11up<1tion Ill pwccc<lmg-. un crl·d h) ant i
di ... Lrim11rnlio11 -.tatu1c ........ lwll he .... uhjcLl 1<1 d1 ... L1phnar) action. 

I mplo\ cc ... \\ ho hcl1c\ e the\ ha\ c hccn 'uh1cclt:d to uni a\\ lul d1,L111nin.uion. 
rncluding harn~ ... ment mtht report thi ... \\1th in -t5 da).., to the 1\1[) I\ l 4ual < >pportunil) 
office It j, e'\tn:md) important that <111) unla\\ ful hara~-.mcnt or rctahatwn he reported 
immediate!) '-O that the matter can he prnmptl) addn.:,-;c<l 

I ha\ c tni-.t and <.:onlidencL Ill the pro11.: ... ..,1onati ... m and 11111.:g.rit) of our \,f[)t\ 
\\Orkforct: and knm' that each ol u' \\Ill erhun.: that our actions confonn to lht: !>pint and 
111tcnt ol our p4,licic' 111 order to maintain a high performing. \\or!.. environment. 

p,!1f!i(f#f 
I icutcnant ( 1t!ncral. l ". \ 
Dm.:Ltnr 
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U.S. MERIT SYSTEMS PROTECTION BOARD 
Office of the Chairman 

1615 M Street, NW 
Washington, DC 20419-0002 

Phone: (202) 653-7101; Fax: (202) 653-7208; E-Mail: chairman@mspb.aov 

Chairman 

March 31, 2011 

The Honorable Jacqueline A. Berrien 
Chair, Equal Employment Opportunity Commission 
131 M Street, N.E. 
Washington, D.C. 20507 

Dear Chair Berrien: 

The U.S. Merit Systems Protection Board (MSPB) is pleased to submit this annual report for 
Fiscal Year 2010, in accordance with Section 5, Part 724 of the Code of Federal Regulations 
(5 C.F.R. § 724) and Section 302 of Title II of the Notification and Federal Employee Antidiscrimination 
and Retaliation Act (No FEAR Act). 

The MSPB is an independent, quasi-judicial agency established to protect Federal merit systems 
and the rights of individuals within those systems. MSPB carries out its statutory responsibilities and 
authorities primarily by adjudicating individual employee appeals, conducting merit systems studies, and 
reviewing significant actions of the Office of Personnel Management. 

During Fiscal Year (FY) 2010, MSPB remained firmly committed to Equal Employment 
Opportunity (EEO), diversity, and inclusion. For the second consecutive year, MSPB's EEO complaint 
activity remained very low, and the agency's pro-active efforts to promote diversity and to educate and 
train all employees on their rights and responsibilities under the nation's antidiscrimination laws, had a 
positive impact. During FY 2010, I reaffirmed the agency's commitment to EEO and diversity by 
strengthening and reenergizing the Office of Equal Employment Opportunity through the selection of a 
permanent Director. I believe that establishing a robust, pro-active EEO program is essential to creating a 
work environment that is inclusive and free from discrimination. 

Based on achievements made during FY 2010, I am confident MSPB will maintain this low 
complaint activity over the coming year. Should you require additional information regarding this report, 
please feel free to contact our Office of Equal Employment Opportunity at 202-653-6772, ext. 4405. 

Respectfully, 

Susan Tsui Grundmann 



U.S. Merit Systems Protection Board 
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U.S. Merit Systems Protection Board (MSPB) 
Annual Report on the No FEAR Act 

Fiscal Year 2010 

In accordance with 5 C.F .R. § 724, this report tracks the seven focus areas for agencies under the 

No FEAR Act: (1 ) pending and resolved Federal court cases; (2) administrative equal 
employment opportunity complaints; (3) disciplinary actions resulting from violations of 
nondiscrimination and whistleblower protection statutes; (4) agency disciplinary policies; 
(5) trend analyses of court cases and administrative complaints; (6) a budgetary impact analysis; 
and (7) agency training plan. 

Part 1. The Number of Federal Court Cases Pending and Resolved 

I . The number of cases in Federal court pending or resolved in each fiscal year and arising 
under each of the respective provisions of the Federal Antidiscrimination Laws and 

Whistleblower Protection Laws applicable as defined in Sec. 724.102 of subpart A. 

Fiscal Year 2010 2009 2008 2007 2006 

Title VII of the Civil Rights 1 1 2 1 0 
Act 
Age Discrimination in 0 0 0 0 0 
Employment Act 
Civil Service Reform Act 0 0 0 0 0 
5 u.s.c. § 2302(b)(l) 
Civil Service Reform Act 0 0 0 0 0 
5 u.s.c. § 2302(b)(9) 
Equal Pay Act 0 0 0 0 0 

Rehabilitation Act 0 0 0 0 0 

Whistleblower Protection 0 0 0 0 0 
Act 

2. In the aggregate, for the cases identified in paragraph (a)(l ) of this section and separated 
provision(s) of law involved: 

i. The status or disposition (including settlement) : 

MSPB Response: There was one (1) case pending in Federal court during the relevant reporting 
period. 



ii. The amount of money required to be reimbursed to the Judgment Fund by the agency for 

payments as defined in§ 724.102 of subpart A: 

MSPB Response: MSPB was not obligated to reimburse the Judgment Fund during the relevant 

reporting period. 

iii. The amount of reimbursement to the Judgment Fund for attorney'sfees where such fees 

have been separately designated: 

MSPB Response: There were no reimbursements made to the Judgment Fund for attorney' s 

fees during the relevant reporting period. 

1. In connection with cases identified in paragraph (a)(l) of this section, the total number of 

employees in each fiscal year disciplined as defined in§ 724.102 of subpart A: 

MSPB Response: There were no violations of any Fedt.ral Antidiscrimination Laws or 
Whistleblower Protection Laws within the agency during the relevant reporting period. 

Part 2. Administrative Equal Employment Opportunity Complaint Data 

The final year-end data about discrimination complaints for each fiscal year that was posted in 

accordance with Equal Employment Opportunity regulations at subpart G of Title 29, Code of 

Federal Regulations (implementing section 301 (c)(J)(B) of the No FEAR Act): 

MSPB Response: See Attachmen! 1, MSPB No FEAR Act data through 1st quarter, fiscal year 

2011. 

Part 3. Disciplinary Actions 

Whether or not in connection with cases in Federal cour!, the number of employees in each fiscal 

year disciplined as defined in§ 724.102 of subpart A. 

MSPB Response: There w-as no disciplinary action taken against an employee in accorda.1ce 

vlith § 724.102 of subpart A during the relevc.nt reporting period. 
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Part 4. Disciplinary Policies 

A detailed description of the agency's policy for taking disciplinary action against Federal 

employees for conduct that is inconsistent with Federal Antidiscrimination Laws and 
Whistleblower Protection Laws or for conduct that constitutes another prohibited personnel 

practice revealed in connection with agency investigations of alleged violations of these laws. 

MSPB Response: MSPB maintains a policy of zero tolerance towards unlawful conduct under 
Federal Antidiscrimination Laws and Whistleblower Protection Laws. The agency's Equal 
Employment Opportunity and Diversity Policy Statement issued by Chairman Susan Tsui 

Grundmann on March 2, 2010, states, in part: " ... it is the policy and intent of the MSPB to 
ensure that all employees and applicants for employment receive equal employment 
opportunities on the basis of merit and qualifications regardless of their race, color, national 
origin, sex, religion, age disability, genetic information, sexual orientation or status as a parent; 
and that they are free from reprisal for EEO activity and harassment on certain bases." 

Further, the MSPB Table of Penalties imposes discipline from a letter of reprimand to removal 
for an "abuse of authority and commission of a prohibited personnel practice covered by 5 
U.S.C. § 2302." 

Part 5. Trend Analyses 

An analysis of the information provided in paragraphs (a){J) through (6) of this section in 

conjunction with data provided to the EEOC in compliance with 29 C.FR. § 1614 subpart F of 

the Code of Federal Regulations. Such analysis must include: 

i. An examination of trends. 

MSPB Response: The Office of Equal Employment Opportunity (OEEO) received two (2) 
requests for EEO Counseling during FY 10 and there were no formal EEO complaints filed 
during this time. In the first case, the employee withdrew from the EEO process. In the second 
case, the employee entered into Alternative Dispute Resolution (ADR), and elected not to file a 
formal EEO Complaint. ADR services were provided through an interagency agreement with 

the Federal Mediation and Conciliation Service. The bases alleged in these complaints were: 
race and reprisal, and the issues included harassment (non-sexual) and terms and conditions of 
employment. 

The MSPB Disability Program Coordinator received three requests for reasonable 
accommodation from MSPB employees during FY 10. Two (2) requests were approved, and one 
( 1) request was resolved with a temporary job modification. A fourth request for reasonable 
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accommodation was received from an appellant. However, the request was referred back to the 
MSPB Administrative Judge for processing as required under MSPB regulations 5 C.F.R.§ 1207. 

ii. Causal analysis. 

MSPB Response: A causal analysis of the agency's EEO complaint activity during FY 10 
shows that the number of complaints (two informal, zero formal) and complainants (two) was 
very low. Less than one percent ofMSPB's total workforce of219 employees raised 
discrimination concerns to the OEEO. This represents a decrease in complaint activity for a 
second consecutive year. A casual trend analysis of the agency's complaint activity does not 
suggest any endemic problem or a particular trend in respect to bases or issues. 

iii. Practical knowledge gained through experience. 

MSPB Response: MSPB is fully committed to equal opportunity, developing a diverse 
workforce, and creating an inclusive work environment. Agency leadership encourages and 
supports open communications among managers, supervisors and staff, which results in 
constructive and positive dialogue. Open communication also builds understanding between 
individuals and creates opportunities to learn about different customs and cultures. It also 
minimizes unnecessary conflict in the workplace. 

iv. Any action planned or taken to improve complaint or civil rights programs of the agency with 
the goal of eliminating discrimination and retaliation in the workplace. 

MSPB Response: MSPB is sensitive to its responsibilit!es under Federal Antidiscrimination 
Laws and Whistleblower Protecti01~ Laws and EEOC regulations governing the Federal sector 
complaints process. During FY 2010 MSPB leadership reaffirmed the agency's commitment to 
EEO and diversity and selected a permanent Dir~cto:: fer the Office of Equal Employment 
Opportunity. The selection of a permanent director will help create a robust, pro-active EEO 
program, which is essential to ensuring a work environment that is inclusive and free from 
discrimination. 

The agency' s plans for FY 11 include: (1) requiring all MSPB employees to complete the on
line No FEAR training module by the end of the first quarter and to achieve a 100% completion 
rate; (2) reviewing and strengthening agency-wide performance element relating to EEO, 
Diversity and Inclusion; (3) rolling out training to all employees relating to reasonable 
accommodation to fulfill requirements of the agency's EEO and Diversity Training Policy; 
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(4) updating the agency's Limited English Proficiency Plan as required under Executive Order 
13166; and (5) enhancing accessibility of the agency's products and website as required under 
Section 508 of the Rehabilitation Act. 

The agency's goal is to ensure that all employees have an equal opportunity to advance and 
perform at their highest potential and to resolve any complaints of employment discrimination at 
the lowest possible level. 

Part 6. Budgetary Adjustments 

For each fiscal year, any adjustment needed or made lo the budget of the agency to comply with 
its Judgment Fund reimbursement obligations(s) incurred under 5 C.F.R. § 724.103 of subpart 
A. 

MSPB Response: MSPB made no adjustments to its budgetary requirements to comply with the 
Judgment Fund reimbursement obligations(s) under§ 724.103 during the relevant reporting 
period. 

Part 7. Training Plan 

The agency 's written plan developed under 5 C.F.R. § 724.203 to train its employees. 

MSPB Response: MSPB contracted with Brightline Compliance to provide No FEAR Act 

training in accordance with the initial training requirement of 5 C.F.R. § 724.203(d). In 
compliance with the recurring training and documentation requiremen!s of 5 C.F.R. §§ 724.203 
(b) and (d), MSPB developed and issued an internal No FEAR Act training module to all 
employees in December 2008 and again during the first quarter of FY 2011 . The training 
module includes updates in the law and a system for tracking when employees complete training. 

The training is Section 508 comIJliant and accessible electronically to all employees via the 
MSPB's intranet. OEEO ensures that all new employees are accessing and completing the 
training within the required 90-day time limit. See Attaclunent 2, MSPB' s EEO & Diversity 
Training Policy. 
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United States Merit Systems Protection Board 

Equal Employment Opportunity Data Posted Pursuant to Title Ill of the Notification and 
Federal Employee Antidlscrlmination and Retaliation Act of 2002 (No FEAR Act), 

Pub. L. 107-174 

- - - ----- - - ~ - - - - ----

21 C.F.R. I 1814.704(aHc) I I I I FY2011 
thnl end 

COMPLAINT ACTMTY 

I - 2005 2008 2007 2008 2009 2010 ofQ1 
Number of Complaints Filed 2 2 3 4 I 3 0 0 
Number of Complainants 2 2 3 3 3 0 0 
Repeat Filers 0 1 0 1 1 0 0 

COMPLAINTS BY BASii 

Fl- - I 21 C.F.R.11814.704(d) 2008 2009 2010 

Race 1 1 2 2 3 0 
olor 0 0 0 0 1 0 

Religion 0 0 1 1 0 0 
,National Origin 0 1 0 0 0 0 

1

sex (including complaints filed under 0 0 3 2 1 0 0 
Equal Pay Act) 
Disability 2 1 1 2 0 0 0 

ge 1 1 1 1 0 0 0 
Genetic Information * * * * * 0 0 
Reprisal 0 0 3 2 1 0 0 
,Non-EEO 0 0 0 0 0 0 0 

- Data is not required as this period predates the effective date of the Genetic lnfonnation Nondiscrimination Act. 

COllPLAINTI BY 188UI! 
21 C.F .R. I 1814.704(•) 

!Appointment/Hire 0 0 0 0 0 0 0 
!Assignment of Duties 0 0 0 1 0 0 0 

wards 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 
Disciplinary Action 

Demotion 0 0 0 1 0 0 0 
Reprimand 0 0 1 0 0 0 0 
Suspension 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 
Letter of Coun eling 0 0 1 0 0 0 0 
Other 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 
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Evaluation/ Appraisal 0 0 3 0 1 0 0 
1Examination/Test 0 0 0 0 0 0 0 
Harassment 

Non-Sexual 0 0 0 2 1 0 0 
Sexual 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 0 0 0 
iPromotion/Non-Selection 0 1 0 0 0 0 0 
'Reassignment 

Denied 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 

Reasonable Accommodation 2 1 0 1 0 0 0 
Reinstatement 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 
iTermination 0 0 1 0 0 0 0 
lrerms/Conditions of Employment 0 0 3 2 0 0 0 
iTime and Attendance 0 0 0 0 0 0 0 
Ir raining 0 0 0 0 0 0 0 
Other 0 0 0 1 2 0 0 

C.F.R.11114.704(1) 
Proc111lng t1me• . .. posttlle 
=lenglllofan.ltakeato FY2011 

......... at8p of the proc111 for 
200I 200I .., .. FY2010 thru end 

::., compllllnt that .. pending during ofQ1 
ny time of the then flecal year ... • 

Complaints pending during fiscal year ** 1 4 5 2 0 0 

~verage number of days in investigative ** 90 101.7 33.8 74.5 0 0 
,stage 

verage number of days in final action - 0 111 123.8 59.5 0 0 
tage 
omplaints pending during fiscal year ** 0 2 2 0 0 0 
here a hearing was requested 
verage number of days in investigative ** 0 94 30 0 0 0 
tage 
verage number of days in final action - 0 342 270.5 0 0 0 
tage 

Complaints pending during the fiscal year - 1 2 3 2 0 0 
here a hearing was not requested 

Average number of days in investigative 
!stage - 90 64.5 46.3 74.5 0 0 

r verage number of days in final action ** 0 51 22.6 59.5 0 0 
tage 

- - this data was not available 
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29 C.F.R.11114.704(9) FY 

COMPLAINTS DISMISSED BY AGENCY 
2011 

200I 2008 200I 
1FY1111• 

thnl 
end of 

Q1 
otal complaints dismissed by agenc 1 1 0 2 2 0 0 
verage days pending prior to dismissal 35 33 0 43 29 0 0 
otal complaints withdrawn by 1 0 0 0 0 0 0 

complainants 

- - -- - - ---
·1 

29C.F.R.I 1114.704(I) FINDINGI 
PY2011 OF DISCRIMINATION RENDEUD 

BYBA818 .. 12008 2007 2008 200I 2010 thnlend 
- ofQ1 

# % # % # o/o # o/o # o/o # % # % 
Total Number Findings 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Race 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Sex/Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Genetic Information * * * * * * * * * * 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Findings Without Hearing 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Race 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Sex/Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Genetic Information * * * * * * * * * * 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Findings After Hearing 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Race 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Sex/Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Genetic Information * * * * * * * * * * 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
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- -- --- --- - ----~ ---

'I 

29C.F.R.I1114.704()) FINDINGS 
FY2011 OF DISCRIMINATION RENDERED 

BYISSUE 2008 I 200I 2007 I 2008 I 2009 FY2010 tbruend 
- - ofQ1 -

# % # % # % # % # % # % # % 
Total Number Findings 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinary Action 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

I Suspension 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Examination Test 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Pay/Includes Overtime 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Reassignment 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Findings Without Hearing 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 o· 0 0 0 0 0 0 
Disciplinary Action 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
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Examination Test 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Pay/Includes Overtime 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Reassignment 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 0 0 -
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Findings After Hearing 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinary Action 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Examination Test 0 0 0 0 0 0 0 0 0 0 0 0 0 0 -
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Pay/Includes Overtime 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Reassignment 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
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21 C.F.R. f 1114.704(k) COMPLAINTS FY2011 PENDING FROll PRl!VIOU8 FISCAL thru ftAR8 BY 8TATU8 .. .. .. ... FY2010 end of 
I Q1 

otal complaints from previous fiscal years 1 0 1 3 3 3 0 
otal Complainants 1 0 1 3 1 1 0 

Investigation 1 0 1 0 0 0 0 
ROI issued, pending Complainant's action 0 0 0 0 0 0 0 
Hearing (EEOC or Federal Court) 0 0 0 1 3 3 0 
Final Agency Action 0 0 1 2 0 0 0 

ppeal with EEOC/OFO 0 0 0 0 0 0 0 

21C.F.R.f1114.704(1) FY2011 
COMPLAINT INVESTIGATIONS 200I thftl 

FY2010 I end of 
Q1 

Number Pending Completion of 
0 0 1 1 0 0 0 Investigation 

,Investigations Exceeding Time Limits 0 0 0 0 0 0 0 
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The Honorable Jacqueline A. Berrien 
Chair, U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Honorable Berrien: 

N 

-.. :r 
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I am pleased to present a copy of the National Archives and Records Administration' s (NARA) 
Annual Report to Congress on the Notification and Federal Employee Antidiscrimination and 
Retaliation Act of2002 (No FEAR Act) for Fiscal Year 2010. The report is submitted in 
accordance with the requirements of Section 203 of the No FEAR Act. 

Copies of this report have been submitted to the Speaker of the House of Representatives, the 
President Pro Tempore of the Senate, other Members of Congress with jurisdiction relating to 
NARA, the Director of the Office of Personnel Management, and the Attorney General. 

Should you have any questions regarding this report, please contact me at 301-837-1849 or 
Tammie Johnson, Complaints Program Manager, at 301-837-1986. 

Sincerely, 

ew 
Director 
EEO and Diversity Programs 

Enclosure: 
FY 2010 Annual Report to Congress on the No FEAR Act 

NATIONAL ARCH I VES and 

RECORDS ADMIN ISTRATION 

8601 A DELPH I ROAD 

COLLEGE PARK. MD 20740-6001 

ww w.archius.gov 

http://www.archives.gov


National Archives and Records Administration 

~ 

NATIONAL 
ARCHIVES 

Fiscal Year 2010 
Annual Report to Congress on the Notification 

and Federal Employee Antidiscrimination 
and Retaliation Act (No FEAR Act) 

Office of Equal Employment Opportunity and Diversity 
Programs 



Table of Contents 

I. Executive Summary .................................................................. 3 

II. Introduction ............................................................................ 3 - 4 

III. Background ............ ; ............................................................... 4 

IV. Final Year-End Data for FY 10 ................................................. 4 - 5 

V. Cases Filed in Federal District Court ............................................. 5 

VI. Status or Disposition of the Federall District Court Cases .................... 5 

VII. Reimbursement to the Treasury Judgment Fund .............................. 6 

VIII. Disciplinary Actions .................................................................. 6 

IX. Policy Description on Disciplinary Actions ...................................... 6 - 7 

X. Training Requirements ............................................................... 7 

XI. Examination of Trends, Causal Analysis, Practical Knowledge Gained 
Through Experience and Actions Planned or Taken .......................... 7 - 8 

XII. Adjustment to Budget ............... ,. ................................................ 8 

XIII. Recommendations ..................................................................... 8 

Attachment A: 

Attachment B: 

Attachment C: 

Attachment D: 

Final Year-End No FEAR Act Data for FY 10 (data 
reported on first quarter report for FY 11) 

NARA No FEAR Act Notice (posted on the Agency's 
website) 

Policies 

1. NARA 396, Anti-Harassment Policy, January 12, 
2010 

2. EEO and Diversity Policies, March 10, 2010 
3. Interim Guidance 300-37, Disciplinary and Adverse 

Actions, October 12, 2007 

No FEAR Act Training Plan 

2 



I. Executive Summary 

The National Archives and Records Administration (NARA) provides its Annual Report 
to Congress as required by Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 ("No FEAR Act"), Public Law I 07-174. 
This report includes data for FY 09. (Attachment A) 

NARA' s mission is to serve American democracy by safeguarding and preserving the 
records of our Government, ensuring that the people can discover, use, and learn from 
this documentary heritage. As NARA continues to enhance employee satisfaction, early 
resolution is encouraged to resolve workplace disputes in reducing the number of 
complaints filed against the agency. 

During FY 10, there were a total of32 cases .. The 32 cases consisted of 14 new 
complaints filed and 18 complaints that were on hand at the beginning of the FY. Race 
(African American) and reprisal (prior EEO activity) were the most frequently filed 
bases. Disciplinary action (suspension) and termination (during probationary period) 
were the most common issues. NARA issued a total of 13 decisions. Of the 13 
decisions, seven (7) were dismissals, three (3) were Final Agency Decisions (FAD) 
without an Administrative Judge (AJ) decision and three (3) were final agency orders, 
each with an AJ decision. None of the decisions resulted in a finding of discrimination. 

There were five (5) cases pending in Federal court. Of the five (5), three (3) cases were 
settled. 

There were no reimbursements to the Treasury Judgment Fund. The funds came out of 
NARA with no admission or judgment against the agency. No employees were 
disciplined for discrimination, retaliation, harassment or other infractions of the 
provisions of law cited under the No FEAR Act stemming from Federal district court 
actions. 

Since the enactment of the No FEAR Act, NARA has had many accomplishments that 
have positively impacted the workplace climate. These include mandatory No FEAR Act 
Refresher Training for all of NARA employees, mandatory Sexual Harassment 
Awareness and Prevention Training, Supervisory Fundamentals Seminars - managers and 
supervisors were trained in a vast variety of subjects including EEO, Reasonable 
Accommodation and Alternative Dispute Resolution (ADR). NARA has been committed 
to raising awareness and promoting the agency's RESOLVE (ADR) program to resolve 
complaints at the earliest stage. 

II. Introduction 

The No FEAR Act requires Federal agencies to submit annual reports to the Speaker of 
the House of Representatives, the President pro tempo re of the Senate, the Committee on 
Governmental Affairs of the Senate, the Committee on Government Reform of the House 
of Representatives, each committee of Congress with jurisdiction relating to the agency, 
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the Attorney General, the U.S. Equal Employment Opportunity Commission (EEOC) and 
the Director of the Office of Personnel Management (OPM). This report is submitted by 
NARA to satisfy this reporting requirement. 

III. Background 

On May 15, 2002, President George W. Bush signed into law the No FEAR Act. The 
Act became effective on October 1, 2003. TI1e Act requires Federal agencies to be 
accountable for violations of anti-discrimination and whistle blower protection laws and 
post certain statistical data relating to Federal sector EEO complaints filed with the 
agency. 

Section 203 of the No FEAR Act requires that each Federal agency submit an annual 
Report to Congress not later than 180 days after the end of each fiscal year. Agencies 
must report on the number of Federal district court cases arising under each of the 
respective areas of law specified in tlie Act in which discrimination was alleged; the 
status or disposition of cases; the amount of money required to be reimbursed to the 
Judgment Fund; the number of employees disciplined; any policies implemented related 
to appropriate disciplinary actions against a Federal employee who discriminated against 
any individual, or committed a prohibited personnel practice; and an analysis of the data 
collected with respect to trends and causal analysis. 

The President delegated responsibility for the issuance of regulations governing 
implementation of the No FEAR Act to OPM. OPM published interim regulations on 
January 22, 2004, concerning the reimbursement provisions of tlie Act. On December 
28, 2006, OPM published the final regulations for reporting in the Federal Register. The 
effective date in the final rule was February 26, 2007. Like most Federal agencies, 
NARA elected to wait until the final regulations were published to submit its first report. 

NARA's EEO Office is responsible for administering and ensuring agency compliance 
with the Federal EEO laws, regulations, policies, and guidance that prohibit 
discrimination in the Federal workplace based on race, color, sex, sexual orientation, 
national origin, religion, age, disability, genetic information, or reprisal. The EEO Office 
is responsible for preparing the agency's Annual Report to Congress on the No FEAR 
Act. The Human Resources Division, Office oftlie Inspector General and the General 
Counsel also play a role in the implementation of the No FEAR Act for NARA 
employees. 

IV. Final Year-End Data for FY 10 

As required by the No FEAR Act, NARA t'imely posted and displayed a link to the No 
FEAR Act data on its main website (www.archives.gov) not later than 30 calendar days 
after the end of each quarter. (See Attachment A) 

NARA reports that during FY 10, there were a total 32 complaints of discrimination. 
Fourteen (14) were filed during the year and 18 were on hand at the beginning of the 
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fiscal year. Of the 32 cases, 17 were closed: seven1 (7) were dismissed; three (3) were 
settled; three (3) were F ADs without an AJ decision; three (3) were final agency orders 
with an AJ decision; and one (I) withdrew). None of the FADs and final order resulted 
in a finding of discrimination. 

V. Cases Filed in Federal District Court 

Section 203(1) of the No FEAR Act requires that agencies include in their annual Report 
to Congress "the number of cases arising under each of the respective provisions of law 
covered by paragraphs (I) and (2) of section 20!(a) in which discrimination on the part of 
such agency was alleged." Section 724.302 of OPM's proposed regulations issued on 
January 25, 2006, clarifies section 203 (I) of the No FEAR Act stating that the agencies 
report on the "number of cases in Federal Court pending or resolved ... arising under each 
of the respective provisions of the Federal Anti-discrimination laws and whistleblower 
protection laws." 

NARA reports that during FY 10, the following five (5) cases were pending in Federal 
court: 

5 USC 2302(b)(l), 5 USC 2302(b)(9), 29 USC 791, and 42 USC 2000e-l6 

I. Fowlkes v. Weinstein, District Court of Ohio, Western Division, 3:04-cv-441; 

2. Fowlkes v. Weinstein, District Court for the Southern District of Ohio, Western 
Division, 3 :09-cv-6; 

3. Fowlkes v. Weinstein, United States Court of Appeals for the Sixth Circuit, CA 
No. 09-4069; 

4. Murray v. Weinstein, Pennsylvania Eastern District Court, 2:2005cv04557; and 

5. Haines v. Ferriera, United States District Court, Eastern District of Missouri, 
4.09CV!958. 

VI. Status or Disposition of the Federal District Court Cases 

The status of the cases is as following: 

1. Fowlkes v. Weinstein - A global settlement which included cases appealed 
beyond EEOC was reached in early FY 10. 

2. Murray v. Weinstein - Pending 

3. Haines v. Ferriera - Pending 

1 One (1) dismissed case was overturned by EEOC and remanded for further processing. 
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VII. Reimbursement to the Treasury Judgment Fund 

OPM published interim final regulations in the Federal Register on January 22, 2004, and 
final regulations on May 10, 2006, to clarify the agency reimbursement provisions of 
Title II of the No FEAR Act. These regulations, among other things, state that the 
Financial Management Service, U.S. Department of the Treasury (FMS), will provide 
notice to an agency's Chief Financial Officer within JS business days after payment from 
the Judgment Fund. The agency is required to reimburse the Judgment Fund within 45 
business days after receiving the notice from FMS or must contact FMS to make 
arrangements in writing for reimbursement. 

NARA reports that no funds required to be reimbursed to the Judgment fund, fw1ds came 
out of agency and no admission or judgment against agency. 

VIII. Disciplinary Actions 

Section 203(a)(4) of the No FEAR Act requires that agencies include in the arumal 
Report to Congress "the number of employees disciplined for discrimination, retaliation, 
harassment, or any other infraction of any provision of law referred to in paragraph (I)." 
Section 203(a)(l) requires that agencies report "the number of cases arising under each of 
the respective provisions of law covered by paragraphs (1) and (2) of section 20l(a) in 
which discrimination on the P.art of such agency was alleged." OPM's guidelines provide 
that these cases refer to the number of discrimination cases for which the Judgment Fund 
paid on behalf of the agency. The proposed regulations also define disciplinary actions to 
include any one or a combination of the following actions: reprimand, suspension without 
pay, reduction in grade or pay, or removal. 

NARA reports that there were zero (0) disciplinary actions. 

IX. Policy Description on Disciplinary Actions 

Section 203(a)(6) of the No FEAR Act requires that agencies include in their annual 
Report to Congress a detailed description of the policy implemented by the agency 
relating to disciplinary actions imposed against a Federal employee who discriminated 
against any individual in violation of any of the laws cited under section 201 (a) (1) or (2), 
or committed another prohibited personnel practice that was revealed in the investigation 
ofa complaint alleging a violation of any of the laws cited under section 20l(a) (1) or (2). 
Further, the Act requires that, with respect to each such law, the Federal agency report on 
the number of employees who were disciplined in accordance with such policy and the 
specific nature of the disciplinary action taken. 

In FY 10, the agency issued an Anti-Harassment Policy on January 12, 2010, that ensures 
all NARA's employees, contractors, volunteers, interns, foundation staff, visitors, and 
customers are on notice that NARA does not tolerate discrimination or harassment. (See 
Attachment C-1) 
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In FY 10, as a consistent reminder NARA posted on its website a No FEAR Notice 
notifying employees of their rights and protections under Federal anti discrimination and 
whistleblower protection laws. (See Attachment B) 

In addition, NARA's EEO and Diversity Policies and Interim Guidance 300-37 on 
Disciplinary and Adverse Actions are made readily available to employees. (See 
Attachments C-2 and C-3) 

X. Training Requirement for No FEAR Act 

Section 202 (c) of the No FEAR Act requires agencies to provide training to their 
employees on the rights and remedies under Federal antidiscrimination, retaliation, and 
whistleblower protection laws. Under 5 C.F.R. 724.203, agencies are required to develop 
a written plan for training employees on the No FEAR Act. 

The last No FEAR Act Refresher course was offered in July 2009. The next training 
cycle is scheduled for July 2011. The training will be a web-based course accessed in 
NARA's Learning Management System (LMS). (Attachment D) 

In addition the following training/seminars were provided managers and supervisors in 
FY 10: 

I) Mandatory EEO Training for new managers and supervisors, April 2010; 
and 

2) Supervisory Fundamentals Seminars, EEO and Reasonable 
Accommodation (conducted on-site specifically for managers and 
supervisors), September 2010. 

XI. Examination of Trends, Causal Analysis, Practical Knowledge 
Gained Through Experience and Actions Planned or Taken2 

Section 203(7) of the No FEAR Act requires that agencies undertake "an examination of 
trends, causal analysis, and practical knowledge gained through experience and any 
actions planned or taken to improve complaint or civil rights programs of the agency." 

In FY 10, the number of formal complaints filed (14) remained the same as in FY 09. 

Race (African American) and reprisal (prior EEO activity) were the most frequently filed 
bases. Disciplinary action (suspension/cow1seling letter) and termination (during 
probationary period) were the most frequently filed issues. 

2 The Annual Federal Equal Employment Opportunity Statistical Report of Discrimination Complaint 
(EEOC Form 462) is the source information for secl:ion. 
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In FY 10, the total number of individuals counseled at the informal stage was 40. Of the 
40, 31 or 78% were processed through traditional counseling procedures. The remaining 
9 or 23% were accepted in the ADR process. 

NARA encourages ADR to all employees alleging discrimination through its RESOLVE 
Program. By offering ADR the possibility of successful resolution is enhanced. 

In FY 10, NARA' s average processing time for investigations increased. The average 
processing time was 184.6 days. 

NARA continues to encourage ADR to elimllnate actions that may give rise to EEO 
complaints and to avoid costly judgments. Since the implementation of the No FEAR 
Act and mandatory training, NARA has gained practical knowledge and experience 
through the training. 

XII. Adjustment to Budget 

Section 203(a)(8) of the No FEAR Act requiires that agencies include in their annual 
report to Congress information about "any adjustment (to the extent the adjustment can 
be ascertained in the budget of the agency) to comply with the requirements under section 
201." This section requires federal agencies to reimburse the Judgment Fund for any 
discrimination and whistleblower related settlements or judgments reach in Federal court. 

NARA did not provide an adjustment. 

XIII. Recommendations 

NARA recommends the following for improving the EEO program: 

A. Continue to emphasize the importance and consequences of the No FEAR 
Act to all employees by providing training every two years; 

B. Continue to post EEO complaints processing statistics on agency websites; 

C. Update the EEO and Diversity policies annually; 

D. Strive for further improvements in the timeliness and quality of NARA 
EEO complaints processing system; 

E. Continue training in the following areas: 1) EEO compliance, sexual 
harassment awareness and prevention, diversity and reasonable 
accommodation to all employees; and 

F. Continue to encourage employees to use NARA's alternative dispute 
resolution program (RESOLVE). 
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Equal Employment Opportunity Data 
Posted Pursuant to the No Fear Act: 
NARA Internal Complaint Activity 

Welcome to the National Archives and Records Administration (NARA) reporting 
page for the Notification and Federal Employee Antidiscrimination and Retaliation 
Act of2002 (the No Fear Act). The No Fear Act requires Federal Agencies to post 
summary statistical Equal Employment Opportunity complaint data on a quarterly 
basis during each fiscal year. Below are the tables showing the most recent data. 

Data as of: Dec:ember 31, 2011 

29 CFR §1614.704(a)(b)(c) 29 CFR §1614.705 
Comparative Data 

Previous Fiscal Year Data 

Complaint Activity 1st (>tr 2010 2009 2008 2007 2006 
2011 

Number of Complaints Filed in FY 4 14 13 10 13 18 
1614.704(a) 
Number of Complainants 4 14 13 10 13 18 
1614.704(b) 
Repeat Filers 0 2 1 2 2 4 
1614. 704( c) 

29 CFR §1614.704(d) 29 CFR §1614.705 
Comparative Data 

Previous Fiscal Year Data 

Complaints by Basis* 1st Qtr 2010 2009 2008 2007 2006 
2011 

Race 4 9 9 5 5 10 
I. American Indian/ Alaskan Native 0 0 0 0 0 0 
2. Asian/Pacific Islander 0 0 0 0 0 0 
3. Black 4 9 8 5 3 8 
4. White 0 0 1 0 2 2 

Color 0 1 3 0 1 2 
Religion 0 0 0 1 0 3 
National Origin 0 0 0 2 0 1 

1. Hispanic 0 0 0 0 0 0 
2. Other 0 0 0 2 0 1 

Sex 4 5 6 4 8 7 
I. Male 2 0 5 2 2 4 
2. Female 2 5 1 2 6 3 

Disability 0 2 4 2 8 5 



l. Mental 0 0 2 l 3 l 
2. Physical 0 2 2 l 5 4 

Age 0 3 6 0 6 4 
Reprisal 0 6 2 3 4 7 
Other 0 0 0 0 0 0 
*Note: Comvlaints can be filed allezinz multiole bases. 

29 CFR §1614.704(e) 29 CFR §1614.705 
Comparative Data 

Previous Fiscal Year Data 

Complaints by Issue* 1st Qtr 2010 2009 2008 2007 2006 
2011 

Aooointment/Hire 0 0 0 0 0 0 
Assignment of Duties 0 I 0 l 2 3 
Awards 0 0 0 0 0 1 
Conversion of Full-time 0 0 0 0 0 0 

Disciplinary Action 2 4 1 l 2 0 
.) 

I. Demotion 0 0 0 0 0 0 
2. Reprimand 0 0 l 0 2 I 
3. Suspension 2 2 0 0 0 1 
4. Removal 0 0 0 0 0 l 
5. Other 0 2 0 l 0 0 

Duty Hours 0 0 0 0 0 1 
Evaluation/ Anoraisal 0 2 1 0 1 5 
Examination/Test 0 0 0 0 0 0 
Harassment l 2 3 0 4 7 

I. Non-Sexual I 2 3 0 4 5 
2. Sexual 0 0 0 0 0 2 

Medical Examination 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 1 0 2 0 
Promotion/Non-Selection 0 0 7 I 7 2 4 .) 

Reassignment 0 2 0 I 2 2 
I. Denied 0 1 0 1 2 1 
2. Directed 0 l 0 0 0 l 

Reasonable Accommodation 0 1 0 0 0 1 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 3 5 1 4 0 
Terms/Conditions of Employment 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 
Training 0 0 I 0 1 2 
Other 2 0 2 2 4 lO 
*Note: Complaints can be filed alleging multiple issues. 
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29 CFR §1614.704(£) 

Processing Time " ... post the average length of time it takes 1st Qtr 
to complete each step of the process for every complaint that FY 2011 

is pending during any time of the fiscal year. .. " Number Average 
Days 

All complaints pending in Investigative Stage 1614.704(£)(1) 8 100 

All complaints pending in Final Agency Action 4 48 
Stage 
All complaints pending in which Hearing was 1614.704(£)(2) 7 97 
not requested 

Time in Investigative Stage 7 97 
Time in Final Agency Action Stage 1 112 

All complaints pending in which Hearing was 
requested 

1614.704(£)(3) 13 601 

Time in Investigative Stage 1 169 
Time in Final Agency Action Stage 2 21 

29 CFR §1614.704(g) 29 CFR §1614.705 
Comparative Data 

Previous Fiscal Year Data 

Complaints Dismissed Agency 1st Qtr 2010 2009 2008 2007 2006 
Pursuant to 1614.107(a) 2011 

Total Complaints Dismissed bv Agency 0 7 5 1 3 4 
Average days pending prior to dismissal 0 118.43 60 49 129.3 42 

Complaints Withdrawn by 
Complainants 

Total Complaints Withdrawn by 1 * * * * * 
Complaints 

29 CFR §1614.704(h) 29 CFR §1614.705 
Comparative Data 

Previous Fiscal Year Data 

Total Final Agency Actions 1st Qtr 2010 2009 2008 2007 2006 
Finding Discrimination 2011 

# % # % # % # % # % # % 

Total Number Findings 704(h)(l) 0 0 0 0 0 0 0 0 0 0 0 0 
Without Hearing 704(h)(2) 0 0 0 0 0 0 0 0 0 0 0 0 
With Hearing 704(h)(3) 0 0 0 0 0 0 0 0 0 0 0 0 
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29 CFR §1614.704(i) 29 CFR §1614.705 
Comparative Data 

Previous Fiscal Year Data 

Findings of Discrimination 1st Qtr 2010 2009 2008 2007 2006 
Rendered by Basis* 2011 

# % # % # % # % # % # % 

Total Number Findings 0 0 0 0 0 0 0 0 0 0 0 0 
Number Findings Rendered Without 0 0 0 0 0 0 0 0 0 0 0 0 
Hearing 
Number of Findings Rendered After 0 0 0 0 0 0 0 0 0 0 0 0 
Hearing 

Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 

*Note: Complaints can be filed al/ezinz multiple bases. 

29 CFR §1614.704(j) 29 CFR §1614.705 
Comparative Data 

Previous Fiscal Year Data 

Findings of 1st Qtr 2010 2009 2008 2007 2006 

Discrimination Rendered 2011 

by Issue* 

# % # % # % # % # % # % 

Total Number Findings 0 0 
-
0 0 0 0 0 0 0 0 0 0 

Number Findings Rendered 0 0 0 0 0 0 0 0 0 0 0 0 
Without Hearing 

-
Number of Findings Rendered 0 0 0 0 0 0 0 0 0 0 0 0 
After Hearing 

-
Appointment/Hire 0 0 

-
0 0 0 0 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
-

Awards 0 0 0 0 0 0 0 0 0 0 0 0 
-

Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
-

Disciplinary Action 0 0 
-
0 0 0 0 0 0 0 0 0 0 

I. Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
-

2. Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
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3. Suspension 0 0 0 0 0 0 0 0 0 0 0 0 
4. Removal 0 0 0 0 0 0 0 0 0 0 0 0 
5. Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation/ Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

I. Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
2. Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay (including overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Reassignment 0 0 0 0 0 0 0 0 0 0 0 0 

I. Denied 0 0 0 0 0 0 0 0 0 0 0 0 
2. Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 
*Note: Complaints can be filed a/le[<inf! multiple issues. 

29 CFR §1614.704(k) 29 CFR §1614.705 
Comparative Data 

Previous Fiscal Year Data 

Complaints Pending from Previous 2010 2009 2008 2007 2006 
Fiscal Years by Status 

Total Complaints from Previous Fiscal Years 16 18 12 16 11 
Total Complainants 16 19 12 16 18 

Investigation 4 3 5 6 8 
Hearing 12 11 5 6 4 
Final Agency Action 0 4 2 2 4 
Appeals with EEOC Office of Federal I I I 2 2 
Operations 
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29 CFR §1614.704(1) 29 CFR §1614.705 
Comparative Data 

Previous Fiscal Year Data 

Complaint Investigations 1st Qtr 2010 2009 2008 2007 2006 
2011 

Number PendiJlg Completion of 7 

1: I:, I : I 1: I~ Investigation 
Pending Investigation Over 1 
Required Timeframes 
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No FEAR Act Notice 

No FEAR Act Notice 
On May 15, 2002, Congress enacted the "Notification and Federail Employee Antidiscrimination and 
Retaliation Act of 2002,''which is now known as the No FEAR Act One purpose of the Act is to 
"require that Federal agencies be accountable for violations of antidiscrimination and whistleblower 
protection laws." Public Law 107-174, Summary. In support of this purpose, Congress found that 
"agencies cannot be run effectively if those agencies practice ort1:::ilerate discrimination." Public Law 
107-174, Title I, General Provisions, section 101(1). 

The Act also requires this agency to provide this notice to inform Federal employees, former Federal 
employees and applicants for Federal employment of the available rights and protections under 
Federal antidiscrimination and whistleblower protection laws. 

Antidiscrimination Laws 

A Federal agency cannot discriminate against an employee or ap1Plicant with respect to the terms, 
conditions or privileges of employment on the basis of race, color, religion, sex, national origin, age, 
disability, reprisal, marital status or political affiliation. Discrimination on these bases is prohibited by 
one or more of the following statutes: 5 U.S.C. subsection 2302(b)(1), 29 U.S.C. subsection 206(d), 29 
U.S.C. subsection 631, 29 U.S.C. subsection 633a, 29 U.S.C. subsection 791 and 42 U.S.C. 
subsection 2000e-16. 

If you believe that you have been the victim of unlawful discriminaition on the basis of race, color, 
religion, sex, national origin, age, disability or reprisal, you must contact an Equal Employment 
Opportunity (EEO) counselor within 45 calendar days of the a1feg19d discriminatory action, or, in the 
case of a personnel action, within 45 calendar days of the effective date of the action, before you can 
file a formal complaint of discrimination with your agency. 

If you believe that you have been the victim of unlawful discriminaition on the basis of age, you must 
either contact an EEO counselor as noted above or give notice of intent to sue to the Equal 
Employment Opportunity Commission (EEOC) within 180 calendc1r days of the alleged discriminatory 
action. If you are alleging discrimination based on marital status or political affiliation, you may file a 
written complaint with the U.S. Office of Special Counsel (OSC) (!;ee contact information below). In the 
alternative (or in some cases, in addition), you may pursue a disc1rimination complaint by filing a 
grievance through your agency's administrative or negotiated grievance procedures, if such 
procedures apply and are available. 

Whistleblower Protection Laws 

A Federal employee with authority to take, direct others to take, rE~commend or approve any personnel 
action must not use that authority to take or fail to take, or threaten to take or fail to take, a personnel 
action against an employee or applicant because of disclosure of information by that individual that is 
reasonably believed to evidence violations of law, rule or regulatiC1n; gross mismanagement; gross 
waste of funds; an abuse of authority; or a substantial and specific danger to public health or safety, 
unless disclosure of such information is specifically required by E:<ecutive order to be kept secret in 
the interest of national defense or the conduct of foreign affairs. 

Retaliation against an employee or applicant for making a protect19d disclosure is prohibited by 5 
U.S.C. subsection 2302(b)(B). If you believe that you have been the victim of whistleblower retaliation, 
you may file a written complaint (Form OSC-11) with the U.S. Office of Special Counsel at 1730 M 
Street NW, Suite 218, Washington, DC 20036-4505 or online through the OSC Web site: 
http://www.osc.gov. 

Retaliation for Engaging in Protected Activity 

A Federal agency cannot retaliate against an employee or applicc1nt because that individual exercises 
his or her rights under any of the Federal antidiscrimination or whiistleblower protection laws listed 
above. If you believe that you are the victim of retaliation for engaging in protected activity, you must 
follow, as appropriate, the procedures described in the Antidiscrin1ination Laws and Whistleblower 

htto://www.archives.gov/eeo/oolicv/no-fear-notice.htrnl 
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No FEAR Act Notice 

Protection Laws sections or, if applicable, the administrative or ne~gotiated grievance procedures in 
order to pursue any legal remedy. 

Disciplinary Actions 

Under the existing laws, each agency retains the right, where appropriate, to discipline a Federal 
employee for conduct that is inconsistent with Federal Antidiscrirnination and Whistleblower Protection 
Laws up to and including removal. If OSC has initiated an investiuation under 5 U.S.C. subsection 
1214, however, according to 5 U.S.C. subsection 1214(D. agencies must seek approval from the 
Special Counsel to discipline employees for, among other activitios, engaging in prohibited retaliation. 
Nothing in the No FEAR Act alters existing laws or permits an agency to take unfounded disciplinary 
action against a Federal employee or to violate the procedural rights of a Federal employee who has 
been accused of discrimination. 

Additional Information 

For further information regarding the No FEAR Act regulations, refer to 5 CFR Part 724, as well as the 
appropriate offices within NARA (e.g., EEO, human resources services or the Office of General 
Counsel). Additional infonnation regarding Federal antidiscrimination whistleblower protection and 
retaliation laws can be found at the EEOC Web site: http://www.eeoc.gov and the OSC Web site: 
http://www.osc.gov. 

Existing Rights Unchanged 

Pursuant to section 205 of the No FEAR Act, neither the Act nor this notice creates, expands or 
reduces any rights otherwise available to any employee, tanner employee or applicant under the laws 
of the United States, including the provisions of law specified in 5 U.S.C. subsection 2302(d). 

Contact Us Accessibility Privacy Policy Freedom of Information Act No FEAR Act USA.gov 

The U.S. Natlonal Archives and Records Administration 

1-86-NARA-NARA or 1-866-272-6272 
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National Archives and Records Administration 

NARA396 

DATE: January 12, 2010 

SUBJECT: Anti-Harassment Policy 

TO: All Employees 

Purpose of this transmittal memo. This memo transmits the new NARA directive on anti
harassment. 

Background. NARA's anti-harassment policy was previously issued as a policy statement by 
the Archivist but, due to the broad applicability of the policy, it is now a directive. 

Significant provisions. 

-- This directive covers broader conduct than the legal definition of unlawful harassment. 

-- It includes hostile or abusive conduct based on race, color, religion, sex (whether or not 
of a sexual nature), sexual orientation, national origin, age, disability, or retaliation, even 
if the conduct has not risen to the level of illegality. 

-- It applies to individuals beyond just NARA employees, including contractors, 
volunteers, interns, foundation staff, visitors, and customers. 

-- All of these individuals are protected by NARA 396 from harassment in the course of 
conducting business with NARA. 

Canceled policy or policies. This directive sup1~rsedes the following policy or policies: 
Previous anti-harassment policy statements issm'd by the Archivist. 

Effective Date. This directive is effective date of signature. 

Contact information. You may direct questions about this directive to Tammie Johnson 
(NEEO) in room 4400, All; by telephone at 301 .. 837-1986; by fax at 301-837-0869; or by e-mail 
at tammie.johnson@nara.gov. 

DAVID S. FERRIERO 
Archivist of the United States 

Attachment 



National Archives and Records, Administration 

SUBJECT: Anti-Harassment Policy 

396.1 What is the purpose of this directive? 

The purposes of this directive are to: 

NARA396 
January 12, 2010 

a. Ensure all NARA employees, contractors, volunteers, interns, foundation staff, 
visitors, and customers are on notice that NARA does not tolerate discrimination or 
harassment; 

b. Notify all NARA employees, contractors, volunteers, interns, foundation staff, 
visitors, and customers regarding what to do in the event of an incident of harassment at 
NARA; 

c. Ensure NARA is taking the appropriate steps to prevent discrimination and 
harassment in the workplace; 

d. Stop and deter harassment before it becomes severe and pervasive, i.e. unlawful; 
and 

e. Ensure corrective action is taken if inappropriate and unacceptable conduct does 
occur within the agency. 

396.2 What is the scope of this directive? 

This directive covers conduct that is broader than the legal definition of unlawful harassment. It 
includes hostile or abusive conduct based on race, color, religion, sex (whether or not of a sexual 
nature), sexual orientation, national origin, age, disability, or retaliation, even if the conduct has 
not risen to the level of illegality. In addition, this directive applies to individuals beyond just 
NARA employees, to include contractors, volunt,eers, interns, foundation staff, visitors, and 
customers, even if those individuals are not specifically covered by the Equal Employment 
Opportunity (EEO) processes detailed in NARA 395, Equal Employment Opportunity 
Complaints Program. All of these individuals arc protected by NARA 396 from harassment in 
the course of conducting business with NARA. 

396.3 Who is covered by this directive? 

The following individuals are required to comply with, and are protected by, this directive: 

a. All NARA employees (full-time, part-time, and intermittent; permanent and 
temporary), students (see NARA 311), and career interns (see NARA 313); 



b. Non-employees who perform wo:rk/services at facilities owned or leased by 
NARA, including: 

(I) Contractor employees working under NARA contracts; 

(2) NARA volunteers (see NARA 1606); 

(3) NARA student interns (see NARA 312); and 

(4) Employees, volunteers, and contractors of the Foundation for the National 
Archives and Presidential library support organizations 
("foundation/institute staff'); and 

c. Visitors to NARA-owned or -leased facilities, including: 

(1) Applicants for Federal employment (who are also covered by NARA 395); 

(2) Customers who use NARA facilities or onsite NARA systems (e.g., 
researchers with valid researcher identification cards); and 

(3) Any other visitors who interact with NARA employees and non
employees mentioned in this directive. 

396.4 What are the authorities for this direc11ive? 

a. Title VII of the Civil Rights Act of 1964 (Title VII); 

b. The Age Discrimination in Employment Act of 1967 (ADEA); 

c. Sections 501 and 505 of the Rehabilitation Act of 1973; 

d. Americans with Disabilities Act (ADA) of 1990, as amended in 2008; 

e. 29CFRPart1614; 

f. 36 CFR Part 1280; 

g. Equal Employment Opportunity Commission's Model EEO Programs Must Have 
An Effective Anti-Harassment Program (2005); 

h. Equal Employment Opportunity Commission Management Directive 715; and 

1. NARA 395, Equal Employment Opportunity Complaints Program. 

396.5 Responsibilities 



a. Archivist of the United States -- Exercises personal leadership in establishing, 
maintaining, and carrying out a continuing program designed to promote EEO within 
NARA and deter harassment. 

b. Deputy Archivist of the United States (ND) -- Ensures that adequate resources 
are available, and represents and speaks for the Archivist on equal employment 
opportunity and harassment matters. 

c. Human Resources Services Diviision, Employee Relations and Benefits 
Branch (NAHR) -- Conducts prompt, impartial inquiries into allegations of harassment 
and prepares reports of said inquiries for supervisors or management officials for 
corrective action. If the allegations rise to the level of fraud, waste, abuse or 
mismanagement, NAHR immediately nollifies the OIG. 

d. EEO and Diversity Program (NEEO) officials -

( 1) Process EEO complaints regarding harassment; 

(2) Provide technical assistance and training regarding harassment; and 

(3) Refer allegations to NAHR. 

e. General Counsel (NGC) - Provides legal advice, represents the Agency in 
matters relating to harassment, and reviews documents for legal sufficiency. 

f. Office of Inspector General (OIG) - May investigate allegations of harassment 
which rise to the level of fraud, waste, abuse, or mismanagement. The OIG may also 
investigate allegations of conflicts of interest or impropriety within NARA's anti
harassment program. 

g. NARA managers, supervisors, and volunteer coordinators -

(1) Take appropriate steps to ensure that NARA provides a workplace, 
facilities, and services fre<: of harassment; 

(2) Act promptly and effectively to stop hostile or abusive conduct of which 
they are or become aware; 

(3) Take action to prevent retaliation against those who complain of 
harassment; and 

(4) Ensure that their subordinates/staff are aware ofNARA's anti-harassment 
policy. 

h. Contracting officer's representatives (CORs) -



(1) Take appropriate steps to ensure a workplace for contractors that is free of 
harassment; 

(2) Act promptly and effectivdy to stop hostile or abusive conduct of which 
they are or become aware; and 

(3) Take action to prevent retaliation against those who complain of 
harassment. 

i. NARA employees, contractors, volunteers, student interns, and foundation 
staff - All employees, contractors, volunt1~ers, interns, and foundation staff are 
responsible for the implementation of this: anti-harassment policy and for fully 
cooperating in its enforcement. Anyone subjected to harassment should follow the 
procedures addressed in this policy. 

J. Visitors and customers of NARA-

(1) NARA does not condone acts of harassment committed by visitors or 
customers using its faciliti1~s or systems. If a visitor or customer engages 
in harassment, the incident may be reported using the procedures 
addressed in this policy, and the visitor's or customer's privileges to use 
NARA facilities or systems may be revoked. 

(2) NARA also does not condone harassment of visitors or customers. If a 
visitor or customer is subjected to harassment of the type covered by this 
policy while using NARA facilities or systems, that person may use the 
procedures in this policy to report the incident, and his or her report will 
be handled in the same manner as employee reports, and with the same 
consideration. Visitors and customers of NARA will be informed of this 
policy through orientation materials provided to researchers and by NARA 
and contractor staff interac:ting with visitors and customers. 

396.6 What is NARA's anti-harassment policy? 

NARA does not, and will not, tolerate discrimination or harassment. NARA is committed to 
delivering program services in working environments that are courteous, respectful, and free 
from harassment for its employees, contractors, volunteers, student interns, foundation staff, 
visitors, and customers. 

396. 7 What is harassment? 

a. Harassment is a form of discrimination. 

b. Harassment is unwelcome verbal, visual, physical or other conduct based on race, 
color, national origin, religion, age (over 40), disability (mental or physical), sex 
(whether or not of a sexual nature) sexual orientation, and retaliation for engaging in 



protected activity, including making a good faith allegation of harassment under this 
policy, that makes an individual feel devalued, embarrassed, offended, aggravated, 
intimidated, humiliated, insulted, ridicule:d, or afraid. 

396.8 What kinds of actions qualify as harassment? 

a. Unwelcome visual, verbal or physical conduct constitutes harassment when: 

(I) It creates an intimidating, hostile or offensive work environment; 

(2) It causes unreasonable interference with an individual's work 
performance; 

(3) Submission to or rejection of such conduct is the basis for an employment 
decision; 

(4) It otherwise adversely affe:cts an individual's employment opportunities; 
or 

(5) It creates an intimidating, hostile, or offensive environment that 
unreasonably interferes wi.th a visitor's or customer's use of NARA 
services or facilities. 

b. Harassing verbal conduct may include (if it meets the factors listed in subpara. a), 
but is not limited to: 

(1) Slurs; 

(2) Derogatory remarks; 

(3) Spreading rumors; 

(4) Swearing; 

(5) Jokes; 

(6) Obscenities; 

(7) Incessant teasing; 

(8) Bullying; and 

(9) Expressing or insinuating threats. 

c. Harassing visual conduct may include (if it meets the factors listed in subpara. a), 
but is not limited to: 



(I) Emails; 

(2) Screen savers; 

(3) Posters; and 

(4) Cartoons. 

d. Harassing physical conduct may include (if it meets the factors listed in subpara. 
a), but is not limited to: 

(I) Threatened assault; 

(2) Hitting, punching, grabbing, massaging, other unwanted touching; and 

(3) Malicious or insulting gestures. 

396.9 What do I do if I have been harassed? 

a. Any person who believes that he or she has been the subject of an incident of 
harassment by anyone in the workplace or while using NARA facilities or systems, 
including supervisors, co-workers, contractors, student interns, foundation staff, visitors, 
or customers, should report the matter to a supervisor or management official (either 
within or outside of his or her chain of command), NAHR, or NEEO as soon as possible 
after the incident. Separate from this system, any person may also contact the OIG ifhe 
or she feels it is appropriate. It is NARA's goal and intention to stop any harassment 
before it rises to the level of severe and pervasive. 

b. In addition, employees who witness, or are made aware of, possible harassment 
have an obligation to immediately report the matter to a supervisor or management 
official (either within or outside of his or her chain of command), NAHR, or NEEO. 

c. When supervisors and management officials are made aware of alleged harassing 
conduct, they must immediately (within one (1) day after learning of the alleged 
harassment) contact NEEO at (301) 837-11849 or NAHR at (301) 837-1981. 

d. Upon receipt of a complaint of harnssment, NAHR (or its designee) will promptly 
conduct an impartial inquiry into the alleged harassment. If, after completing the 
impartial inquiry it is determined that harassment occurred, NAHR will refer the matter 
to the appropriate supervisor or management official to implement any necessary 
corrective action, including possible disciplinary action. If the allegations rise to the 
level of fraud, waste, abuse or mismanagement, NAHR will immediately notify the OIG. 

e. If the complaint of harassment involves a contractor or foundation/institute staff, 
NAHR (or its designee) will work with the appropriate contracting and/or 



foundation/institute officials, including Presidential library officials, as appropriate, to 
conduct the impartial inquiry and to implement any necessary corrective action. 

f. Employees and non-employees are assured that all information will be maintained 
on a confidential basis to the greatest extent possible. However, such information may be 
disclosed to defend NARA in any litigation to which the information may be relevant and 
necessary. Further, information may need to be disclosed to those officials and 
employees within NARA with a need to !mow in order to carry out the purpose and intent 
of this policy. 

g. Employees and non-employees are advised that this policy and process for 
reporting harassment are separate and distinct from any EEO process, statutory appeal, 
OIG complaint, and/or grievance process that may also apply in a given situation. Please 
be advised that specific time frames for pursuing these other processes may apply to a 
particular situation. Contacting a supervisor or management official, NAHR, OIG, or 
NEEO pursuant to this policy is not the same as filing an EEO complaint of 
discrimination. Nothing in this policy pri~cludes an individual from following the 
procedures detailed in this policy and also pursuing another process such as the EEO 
process. However, any relevant time frarnes for pursuing other processes remain 
applicable. 

h. RESOLVE, NARA's Alternative Dispute Resolution (ADR) program, is also 
available to assist in dealing with situations of harassment (see NARA 320). 

396.10 Where can I find additional relevant n:sources? 

For additional resources, visit NARA 395, Equal Employment Opportunity Complaints Program, 
http://www.eeoc.gov, http://www:osc.gov,andhttp://www.mspb.gov. 

396.12 How are records created by this directive maintained under the NARA Records 
Schedule? 

See Appendix A for records management instructions. 

http://www.eeoc.gov
http://www:osc.gov
http://vvTvw.mspb.gov


Appendix A - Records Maintenance 

To ensure confidentiality, all responsible parties must keep any records of harassment 
allegations/cases in separate folders (from other records in the same series) and in a locked file 
drawer or cabinet. 

1. NARA employees, volunteers, and student interns - Keep your copies of records for 
your own personal reference. Do not file your copies with any records maintained by your 
supervisor. 

2. Employees and volunteers of the Foundation for the National Archives and 
Presidential library support organizations (foundations and institutes) - File and retain any 
records in accordance with your foundation's own policies, procedures, and recordkeeping 
practices. 

3. Any NARA unit EXCEPT in a Regional Records Services Facility 

a. Supervisor, management official, or volunteer coordinator- Use File no. 205. 
"Office Administration Files," when anyone (employee or non-employee) reports alleged 
harassing conduct. As needed, carry forward records until the matter has been closed 
(i.e., investigated/dismissed, investigated/ corrective actions taken, etc.). Cut off records 
at end of that fiscal year and then destroy records two years later. 

b. Supervisor or management official- Keep records in an offending employee's 
"Unofficial Personnel File" (#303-1) if any disciplinary/adverse actions have been taken 
against the employee for committing harassment against another employee or a non
employee. 

c. Volunteer coordinator or Student intern's supervisor - File records in an 
offending volunteer's or intern's "Volunteer Program Files: Individual Volunteer File" 
(# 1605-3) if corrective action (i.e., dismissal) has been taken against the volunteer or 
student intern for committing harassment against a NARA employee, another volunteer 
or student intern, or another non-employee. 

d. COR- Place documentation into a separate folder within the larger "COR" file 
under #519-la or #519-lb (see the Procurement Guide, chapter 10, for further guidance 
about COR records) for the following situations: 

(1) When a contractor reports allegedly harassing conduct by a NARA 
employee, another contractor, or another non-employee; 

(2) When a NARA employee, volunteer, student intern, foundation staff 
member, visitor, or customer makes a harassment allegation against a contractor; 
and 

(3) If corrective action (i.e., dismissal) is taken against an offending 



contractor who has committed harassment. 

4. Any unit in a Regional Records Servic•~s Facility 

a. Supervisor, management official, or volunteer coordinator - Use File no. 266, 
"Administrative Functions, " when anyone (employee or non-employee) reports alleged 
harassing conduct. 

b. Supervisor or management offidal- Keep records in an offending employee's 
"Unofficial Personnel File" (#269-1) if any disciplinary/adverse actions have been taken 
against the employee for committing harassment against another employee or a non
employee. 

c. Volunteer coordinator or Student intern's supervisor - File records in an 
offending volunteer's or intern's "Individual Volunteer/Intern File" under "Regional 
Outreach" (# 1618) if corrective action (i.e., dismissal) has been taken against the 
volunteer or student intern for committing harassment against a NARA employee, 
another volunteer or student intern, or another non-employee. 

d. COR- Use File no. 267-1, "Collections and Expenditures of Funds ... ," (see 
subpar. 3d above for situations involving a contractor). Refer to the Procurement Guide, 
chapter 10, for further guidance about COR records. 

5. NAHR-

a. When anyone (employee or non-<:mployee) reports alleged harassing conduct, 
establish an "inquiry file" under "Disciplinary, Adverse, and Performance-Based Actions 
Case Files" (#329-2a). Maintain inquiry files apart from the case files of actual 
disciplinary/adverse actions. 

b. If any disciplinary or adverse action(s) is/are taken against an offending 
employee, establish a case file under #329-2a and track the action(s) in the electronic 
"Discipline Log" (#329-2b). 

6. NEEO - When NEEO receives a discrimination complaint of harassment from: 

a. A NARA employee - Use File no. 332-1, "EEO Records: Official Discrimination 
Complaint Case Files." Or use File no. 332-3b ifthe employee does not initiate an 
informal or formal complaint of discrimination. 

b. A non-employee (contractor, volunteer, student intern, foundation staff member, 
visitor, or customer) - Keep records under File no. 332-3b, "EEO Records: Preliminary 
and Background Files - Records documenting complaints that do NOT develop into 
Official Discrimination Complaint Cases. " 



7. NGC - When NGC receives a request for assistance regarding alleged harassing conduct: 

a. If request is for legal advice - Establish a case file under "Program Operation: 
General Legal Advice - Files for all other [non-precedential} cases" (#1103-1 b). 

b. If request is for participation in RESOLVE - Maintain an official case file for the 
RESOLVE proceeding under "Program Operation: ADR - Operations" (#1103-5a). 

8. OIG - When OIG receives a referral of a case of harassment that it believes has risen to 
the OIG level: 

a. The Assistant Inspector General for Investigations establishes an investigative 
case file under "Complaint Files" (# l 20<W or "Investigation Files" (# l 208-2a). 

b. The Office oflnvestigations also tracks the case in its electronic Inspector 
General Case Management and Tracking System (#1208-3). 

9. Operations of Research Rooms (Archival Holdings)- If an inquiry finds that a 
researcher has committed harassment and has had NARA research privileges revoked: 

a. Office of Records Services - Washington, DC (NW) Units -

(1) Use File no. 1418-1 a, "Researcher Application and Authorization Files: 
Researcher Application Forms - Issuing office" (for paper records). 

(2) For electronic records, follow disposition instructions for the Researcher 
Registration System Database (jjj418-lc[l} and #1418-lc[2}). 

b. Regional Records Services Facilities - Directors of Archival Operations - Use 
File no. 1474-3c, "Archives Services: Reference- User Registration/Retrieval 
Documentation." 

c. Office of Presidential Libraries (NL)-Libraries, Projects, and Staffs -

(!) If records are filed in separate series, use #1418-1 a (for paper records) and 
File no. 1418-5, "Researcher Application and Authorization Files: Electronic 
database of researcher applications ... " (for electronic records). 

(2) If consolidated case files are maintained, follow instructions for either File 
nos. 1470-1 "Researcher Case Files .. .for researchers who have produced 
significant and/or controversial research" or 1470-2 "All other researcher case 
files. " 



NATIONAL ARCHIVES AND RECORDS ADMINISTRATION 

2010- 151 

Date: MARJ._,t 20~ 
To: All Employees 
Subject: Equal Employment Opportunity and Diversity Policy Statements 

I wish to reaffirm and reissue NARA's policy statements on equal employment opportunity and 
diversity, which articulate my personal commitment to providing a work environment where all 
employees can contribute to the success of the organization. Managers and supervisors are to 
ensure that these policy statements are posted in areas visible to their employees. 

For questions regarding this Notice and the attached policy statement, contact the NEEO staff in 
room 4400, All or on 301-837-1550. 

DAVIDS. FERRlERO 
Archivist of the United States 

Attachments: 
1) Equal Employment Opportunity Policy Statement 
2) Diversity Policy Statement 

For questions on this notice contact: 

Robert Jew, NEEO 
robert.j ew@nara.gov 
Room 4400, All 
Phone: 301-837-1550 
Fax: 301-837-0869 

Original: NEEO 
Reading: N, NPOL 



National Archives and Records Administration 
8601 Adelphi Road 

College Park, Maryland 20740-6001 

Equal Employment Opportunity Policy Statement 

As the Archivist of the United States, I am strongly committed to the principles of Equal 
Employment Opportunity (EEO) and the implementation of EEO policies and objectives that will 
enhance the quality of our work life and the productivity in our workplace. The greatest resource at 
NARA is our employees. It is my goal to create a positive workplace where all employees feel 
comfortable that their work and indivi<:lual contributions count. 

It is NARA's policy to promote and ensure equal employment opportunity for all persons regardless 
ofrace, color, national origin, sex, age, religion, disability or sexual orientation. Discrimination has 
no place at NARA. It cannot and will not be tolerated. 

Managers and supervisors must lead by example and monitor the workplace to ensure that the 
environment is free from discrimination, hostility, intimidation, reprisal, and harassment. All 
employees at NARA are responsible for implementing EEO policy in their daily actions, conduct, 
and decisions. Managers, supervisors and employees alike must treat each other with respect and 
professionalism. 

I strongly promote EEO policy throughout NARA and look forward to working with each of you in 
eliminating discrimination in the workplace. 

<Q,, I. 'b,, 
DAVIDS. F~;;o
Archivist of the United States 

NARA 's web site is http://www.archives.gov 

http://www.arcfiives.gov


National Archives and Records Administration 
8601 Adelphi Road 

College Park, Maryland 20740-6001 

Diversity Policy Statement 

As the Archivist of the United States, I strongly recognize and embrace the diversity that our 
employees bring to NARA. I intend to foster a workplace where each employee is valued and 
everyone is encouraged to maximize their potential and their commitment to serve our customers. 
Our ability to serve people from all walks of life is enhanced by the positive and creative power that 
comes from our diversity. 

To meet the challenges of the 21st century, we must continuously strive for a workforce that reflects 
America, and promote an environment that places high value on individual respect, dignity and 
professional growth. Our ability to attract, develop, and retain a quality diverse workforce is the key 
to NARA's success. 

My goal is to promote a workforce that embraces diversity and allows every employee to succeed to 
his or her full potential. All of us must make NARA a place where each individual is appreciated, 
honored, and rewarded on the basis of their professional achievement and contribution. This will 
require the personal commitment and support of every NARA employee. · 

Please join me in supporting NARA's diversity efforts by treating everyone with respect, being open 
to the ideas and perspectives of others, and learning more about diversity. I look forward to working 
together to use the principles of diversity to achieve our mission. 

~~ 
DAVIDS. FERRIERO 
Archivist of the United States 

NARA 's web site is http://www.archives.gov 

http://www.arciiives.gov
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Interim Guidance 300-37, Disciplinary and Adverse Actions 

October 12, 2007 

SUBJECT: NARA Personnel Manual, ch. 752, Disciplinary ancl Adverse Actions 

TO: Office Heads, Staff Directors, ISOO, NH PRC, OIG 

1. What is the purpose of this directive? 

This directive changes the NARA penalty guide in the NARA Personnel Manual, chapter 752, Disciplinary and Adverse 

Actions, by adding: unauthorized use, removal, or possession of Government records, artifacts, or exhibits; and modifying the 
offense of sleeping on duty. The recommended penalty for sleE!ping on duty varies depending on whether the offense occurs 
in a public area and whether it endangers the safety of persons or property. 

1. What is the purpose of this directive? 

This directive provides interim guidance to the NARA Personnel Manual, ch. 752, Disciplinary and Adverse Actions, by adding 
to the table of penalties an offense concerning the unauthorized release of Personally ldent\f\able Information by NARA 
employees. 

2. What has been added to the table of penalties? 
An additional category under penalty number 32 "Personally ld1entifiable Information" with four separate offenses listed below: 

32. Personally Identifiable Information 

a. Failure to properly safeguard personally identifiable information: 1st Offense - Warning Letter to Removal; 2nd 

Offense - Suspension to Removal 

b. Unauthorized access, use, modification, destruction, or disclosure of personally identifiable information: 1st Offense -
Reprimand to Removal; 2nd Offense - Suspension to Removal 

c. Failure to report any known or suspected loss of control or unauthorized disclosure of personally identifiable 
information: 1st Offense - Warning Letter to Removal; 2nd Offense - Suspension to Removal 

d. For supervisors, failure to adequately instruct, train or :supervise employees in their responsibilities relating to the 
protection of personally identifiable information: 1st Offense - Counseling Letter to Reprimand; 2nd Offense - Reprimand to 
Suspension 

3. What directives are affected by this interim guidance? 
This cancels Interim Guidance 300-14. 

4. Whom can I contact for more information? 
For questions about this interim guidance, contact Michaela Bratten (NAHR) in room 1200, All; on 301-837-1981; by fax on 

301-837-3195; or by email. 

Susan Ashtianie 
Director 
Policy and Planning Staff 

Attachment 

Page URL: http://wvhv.nara-at-work.gov/nara_policies_and_guidance/directives/0300_series/300_37 .html 

The U.S. National Archives and Records Administration 
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Personnel 300, Appendix 752A - Penalty Guide 

APPENDIX 752A. PENAL TY GUIDE 

Nature of Offense 1st Offense 2nd Offense 
''' Offe~-~~ 

1. Unauthorized absences1[: 

a. Recurring tardiness: arriving up to 1 hour Warning Official reprimand to Official reprimand to 
late for work or returning late from lunch or suspension removal '?J. 
authorized break without adequate 
justification. 

b. Absence from duty for 1 day or less Warning Official reprimand to Official reprimand to 
which is not authorized or for which a suspension removal '?J. 
request for leave has been denied. 

c. Absence from duty for more than 1 day Warning to I Official reprimand to Removal 

I 
which is not authorized or for which a suspension removal 
request for leave has been denied. (When 

I absence exceeds 1 O days, penalty of 

I 
removal may be imposed for the first 

I 
offense.) 

2. Misuse of sick leave (such as using sick Official reprimand to Suspension to Removal 
leave for absences unrelated to illness or suspension removal 
medical care). 

3. Reporting for duty or being on duty under Warning to removal Official reprimand to Removal 
the influence of intoxicants or drugs so as to removal 
render the employee unfit for duty ':JI.; i 
unauthorized drinking, using, or selling 
intoxicants on Government-owned or leased 
premises; possession of illegal substances 

· on Government-owned or leased premises. I 

4. Driving Government vehicle (or privately Suspension to Removal 

~ owned car on official business) while under removal 
the influence of intoxicants or drugs. 

5. Insubordination: direct or deliberate refusal Official reprimand to Suspension to Removal 
to comply with instructions issued by a removal removal I 

supervisor; disrespect, insolence, and similar ±=.- ~ 
behavior. 

6. Sleeping on duty: 

I 
a. Where safety of persons or property is i 
not endangered; i . --

I I 

http://www.nara-at-work.gov/nara_policies andguidance/directives/0300 series/300 752... 3/18/2011 
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(1) In non-public areas Warning to official Suspension to Removal 
reprimand removal 

--
(2) In public areas Suspension to Removal 

removal 

b. Where safety of persons or property is Suspension to Removal 
endangered. removal 

7. Disorderly conduct: 

I a. Use of abusive or offensive language, Warning to Official reprimand to Removal 
quarreling, or creating a disturbance; suspension removal 

b. Fighting, or threatening, attempting to Official re1Primand to Removal 
inflict, or inflicting bodily injury on another removal 
person. 

8. Violation of regulations where safety of Official re1Primand to Suspension to Removal 
persons or property is endangered (other removal removal 
than items~ and 6b above). 

9. Neglect of duty: Loafing, deliberate failure Warning to Suspension Suspension to 
to be at work on assigned task, unreasonable suspension removal'?!. 
delay or failure in carrying out instructions, 
conducting personal affairs on official time, or 
careless workmanship resulting in waste or 
delay. Also may include negligence which 
leads to improper accounting for Government 
funds or funding documents or devices. !1£ 

I 10. Engaging in outside employment, 
business, or professional activity without 
obtaining prior written approval: 

a. When no conflict of interest is involved; Warning Official reprimand Suspension to 
removal'?!. 

b. When a conflict of interest is involved. Official reprimand to Removal 
removal 

11. Unauthorized use of Government Warning Official reprimand to Suspension t~ 
telephones.§£ suspension removal '?!. 

12. Unauthorized use, removal, or Warning to removal Suspension to Removal 
possession of Government property, funds, , removal ' 
services, supplies or materials, including use 
of, or permitting the improper use of, 
Government charge cards, Accounting 
Control Transaction (ACT) numbers, or other 

L obligating forms or devices, or the property of 
other employees. 51 

13. Knowing and willful misstatement or Official reprimand to · Suspension to Removal 
omission of material facts on, or unlawful removal removal 

I concealment, removal, mutilation, or 
destruction of, official documents, contract 

! 
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files, or administrative records. §!. I 

14. Knowing and willful misappropriation of Removal 
Government funds or other funds which 
come into employee's possession by reason 
of his or her official position. 

15. Partisan political activity in violation of Removal or other 

law. li penalty as directed 
by MSPB. 

16. Knowing and willful use of public office Suspension to Removal 
for private gain. removal 

17. Misconduct, whether or not in violation of Official reprimand to Suspension to 
a criminal statute, which impairs job removal removal 
performance or trustworthiness of the 
employee or otherwise impairs the ability of a 
NARA unit to perform its mission. 

18. Willful use, or authorizing use, of 30 days suspension 'Removal 
Government-owned or leased passenger to removal 
motor vehicles or aircraft for unofficial 
purposes.§£§!_ 

19. Loss of or damage to Government 
property§!.: 

a. Through carelessness or negligence. Warning to Official reprimand to Official reprimand to 
suspension suspension removal 2J. 

b. Through maliciousness or intent, or when Official reprimand to Suspension to Removal 
property involved is of significant value. removal removal 

20. Refusal to provide information in Official reprimand to Suspension to Removal I connection with an authorized investigation removal removal 
and to furnish a signed statement when 
required, except where such refusal is based 

I on grounds of self-incrimination in a potential 
criminal case, or privileged communications. 

~ 21. Negligent or willful mismanagement of a Official reprimand to Suspension to Removal 
contract, or contract files, or failure to removal, with a removal 
administer provision thereof, which results in minimum of 
a loss to the Government. suspension if the 

employee .acted 
knowingly .and 
willfully 

~ 22. Knowing and willful failure to abide by Suspension to Suspension to Removal 
established contracting practices, removal removal 

' procedures, or regulations. i I 
I I 23. Knowingly making false statements which Official reprimand to ! Removal 

are slanderous or defamatory about other removal ' 

employees or officials. i I 
' 

I I 
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24. Gambling, betting, or promotion thereof Official reprimand to 

]'"""""~" 
Removal 

on Government-owned or leased property, or removal 
while on duty. 

removal 

25. Soliciting or making a contribution for gift Removal JO/ 
I 

--~ to an official supervisor, or acceptance of 

I such a gift by an official superior. ill. 

26. Lending money for profit on Government- Official reprimand to Removal 
owned or leased premises; borrowing money removal 
lrom a subordinate emp\o~ee or obtaining a l 

subordinate employee's endorsement on a I 
loan. 

27. Unethical or improper use of official Official reprimand to Removal 
authority or credentials, or unauthorized removal 
disclosure or use of official information. 

28. Negligent, knowing or willful Warning to removal Official reprimand to Removal 
discrimination against or harassment of an removal 
employee or applicant for employment based 
on race, color, religion, sex, age, national 
origin, physical or mental handicap, marital 

-1 status, or lawful political affiliation. 

29. Reprisal against any person for proper Warning to removal Official reprimand to Removal 
exercise of the right to file a discrimination removal _J complaint or grievance or for reporting an 
irregularity, real, or suspected. 

30. Smoking inside a NARA facility. Removal 

31. Unauthorized use, removal, or Removal 

I possession of Government records, artifacts, 
or exhibits I 
32. Personally Identifiable Information I -I ! 

a. Failure to properly safeguard personally Warning LE>tter to ! Suspension to 
identifiable information Removal 'Removal 

---1 -
b. Unauthorized access, use, modification, I Reprimand to Suspension to 
destruction, or disclosure of personally Removal Removal 

I identifiable information 
' 

c. Failure to report any known or suspected Warning Letter to Suspension to I 
loss of control or unauthorized disclosure of Removal Removal 
personally identifiable information I I 

I Counseling Letter to d. For supervisors, failure to adequately Reprimand to 
instruct, train or supervise employees in I Reprimand Suspension 
their responsibilities relating to the 

~tection of personally identifiable ________ J ormation 
-----~-------~~------·---~--------- ·----- ---·---- ----·-

1/ Penalties are in addition to forfeiture of pay for period of absence, which will be charged as absence without leave 
(AWOL). 
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2/ Removal is appropriate for the fourth disciplinary or adverse action. 

3/ lfthe employee is not ready, willing, or able to work, the employee may be required to take annual leave. 

4/ This refers lo a specific instance of misconduct and is not lo be confused with unacceptable performance of a 
continuing nature. For neglect of duty by sleeping, see item 6. 

51 Employee also may be charged for cost to the Government. 

61 Contract throughout this penalty guide denotes all procurement actions which bind the Government and includes 
purchase orders, leases and other contract arrangements. Administrative records include time cards, sign-in sheets, 

work records, travel vouchers, etc. 

71 Penalties prescribed by 5 U.S.C. 7325. 

81 Penalties prescribed by 31 U.S.C. 638 A(c)(2). Where the element of willfulness is not clearly shown or when the 

vehicle is not a passenger vehicle, the same or lesser penalty must be invoked depending on the circumstances. 

9/ This does not prohibit a voluntary gift of nominal value or donation in a nominal amount made on a special occasion. 

10/ Required by 5 U.S.C. 7351. 

Return to Personnel 300. Ch. 752 

Page URL: http:/twww.nara-at-work.gov/nara_policies_and_guidance/directives/0300_series/300_752a.html 
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National Archives and Records Administration 
No FEAR Act Refresher Training Plan 

For FY 11 

Web-based Course: Mandatory No FEAR Act Refresher Training 

Overview: The No FEAR Act requires agencies to provide training to their 
employees on the rights and remedies under Federal antidiscrimination, 
retaliation, and whistleblower protection laws. 

Participants: All NARA employees (including managers and supervisors) 

Objectives: At the conclusion of the trainiing, the employees should: 

1) Learn the basic provisions of the No FEAR Act; 
2) Identify what Antidiscrimination and Whistleblower Protection Laws 

protect them; and 
3) Learn how to file a complaint alleging discrimination, retaliation, or a 

violation of the Whistleblower Protection Laws. 

Instructional Materials/Method of Training: Web-based offered through the Learning 
Management System (LMS) 

Schedule: All employees will be trained by August 31, 2011. All newly-hired 
employees will be trained within 90 days of their entry on duty. 
Thereafter, employees will be provided a refresher course every two years. 
The next training cycle will be in FY 13. 

Certification: Certificates will be generated after the completion of the training. 
NARA's LMS will electronically track completion and notify the EEO 
and Diversity Programs Offic,~. 
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National Aeronautics and Space Administration 

Headquarters 
Washington, DC 20546-0001 

March 28, 2011 

Reply 
10 

Attn of: Office of Diversity and Equal Opportunity 

The Honorable Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Honorable Chair: 
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Enclosed please find the National Aeronautics and Space Administration's FY 2010 
Annual Report to Congress on the Notification and Federal Employee Antidiscrimination 
and Retaliation (No FEAR) Act of2002 (P.L. 107-174). The Report is submitted in 
accordance with the requirements of Section 203 of the No FEAR Act. 

If you have any questions or are in need of clarifications, please feel free to contact me at 
(202) 358-2167, or Mr. Miguel A. Torres of my staff at (202) 358-0937. 

Sincerely, ~ 

tr~~~ ~ 
Associate Administrator for 

Diversity and Equal Opportunity 

Enclosure 



• • • • 
~ 
• • • • • • • • • • • • • • • ,. 
• • • • • • • • • • • • • • • 
~ 
• • • • 

FY 2010 Annual Report 

Regardjng 
NASA's Equal Employment Opportunity and Wbistleblower Protection Act 

Complaints Activity 
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Section 203 

Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 
(P.L. 107-174) 

March 2011 
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EXECUTIVE SUMMARY 

During FY 2009, NASA continued to make strides toward the achievement of the Agency's 
goal to complete construction of the International Space Station prior to retiring the Space 
Shuttle in 2011, while at the same time, successfully transitioning our workforce from the 
Shuttle to support new U.S. human spaceflight activities. With this challenging transition 
underway, NASA's Office of Diversity and Equal Opportunity (ODEO) has undertaken new 
initiatives that promise direct benefits in mitigating workforce stressors, while contributing to 
the creation of a positive work environment that can effectively support and reduce risk to the 
Agency's missions . 

Regarding conflict management, NASA greatly expanded its Agency Conflict Management 
(CM) Program with a host of new services and initiatives. These included: Team Conflict 
Management Training, Refresher Conflict Management training, CM Webinars, Organizational 
Consultations, and One-on-One Conflict Assistance Consultations. The Agency also piloted 
Conflict Prevention and Management training for High Performing Teams at two NASA 
Centers. The training, which identifies the components of high performing teams and potential 
barriers to high performance, shows great promise . 

NASA also continued its efforts to provide prompt and effective resolution of harassment 
allegations by focusing on the implementation of its Anti-Harassment Program (AHP) under 
NASA Procedural Requirements (NPR) 3713.3, Anti-Harassment Procedures, which became 
effective October 9, 2009. The AHP is designed to better ensure harassment-free work 
environments Agency-wide as well as to reduce the Agency's potential liability in harassment 
cases . 

During the first quarter of FY 2011, NASA civil service employees completed an on-line 
training course to ensure that the employee training requirements of the Notification and 
Federal Employee Antidiscrimination and Retaliation (No FEAR) Act were met for every 
NASA civil servant (see Appendix C). The Agency updated its policies communicating NASA 
commitment to promoting equal opportunity employment and to prohibiting harassment in the 
workplace. NASA continues to educate its' workforce on the No Fear Act by providing 
employees and supervisors a wide variety of additional training opportunities throughout the 
year. Employees and supervisors also received information on prohibited activities in several 
written materials . 

Finally, during FY 2010, the Agency completed 98 counselings involving 83 aggrieved 
individuals, which is more than in FY 2009, when 71 counselings were completed for 65 
aggrieved individuals. This reverses the decrease in completed counselings from the two prior 
fiscal years . 

In efforts to increase Alternative Dispute Resolution (ADR) utilization in resolving EO 
disputes, the Agency is committed to making ADR information available and accessible to all 
its employees and applicants for employment. To this end, the Agency embarked on the 
development and implementation of learning tools, such as an ADR brochure, which was 
provided to employees in hard copy and electronically, and the development of an e-leaming 
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ADR module. A component to this module is an ADR video that portrays a mediation session. 
Mediation is the most common ADR method the Agency uses in its resolution efforts . 

In FY' I 0, the ADR offer rates at the infonnal stage increased from 15.5 percent in FY'09 to 
55.0 percent. The acceptance rate also increased from 15.5 to 21.4. The acceptance rate should 
continue to increase as employees utilize the learning tools and gain a better understanding of 
the benefits of using ADR as their first option for resolving EO disputes . 

BACKGROUND 

The No FEAR Act (P. L. 107-174) is intended to reduce the incidence of workplace 
discrimination within the Federal government by making Federal agencies more accountable 
for violations of antidiscrimination and whistleblower protection laws and requires them to post 
certain statistical data relating to Federal sector EEO complaints filed with each agency. The 
specific annual reporting requirement outlined in Section 203 of P.L. I 07-174 is as follows: 

SEC. 203. REPORTING REQUIREMENT . 

(a) ANNUAL REPORT. - Subject to subsection (b), not later than 180 days after the 
end of each fiscal year, each Federal agency shall submit to the Speaker of the House of 
Representatives, the President pro tempore of the Senate, the Committee on Governmental 
Affairs of the Senate, the Committee on Government Refonn of the House of Representatives, 
each committee of Congress with jurisdiction relating to the agency, the Equal Employment 
Opportunity Commission, and the Attorney General an annual report which shall include, with 
respect to the fiscal year-

( I) the number of cases arising under each of the respective provisions of law covered 
by paragraphs (1) and (2) of section 20l(a) in which discrimination on the part of such agency 
was alleged: 

(2) the status or disposition of cases described in paragraph ( 1 ); 
(3) the amount of money required to be reimbursed by such agency under section 201 in 

connection with each of such cases, separately identifying the aggregate amount of such 
reimbursements attributable to the payment of attorney' s fees, if any; 

(4) the number of employees disciplined for discrimination, retaliation, harassment, or 
any other infraction of any provision of law referred to in paragraph ( l ); 

(5) the final year-end data posted under section 30 I ( c )(1 )(B) for such fiscal year 
(without regard to section 30l(c)(2); 

(6) a detailed description of.-
(A) the policy implemented by that agency relating to appropriate disciplinary 

actions against a Federal employee who-
(i) discriminated against any individual in violation of any of the laws cited 

under section 20l(a)(l) or (2); or 
(ii) committed another prohibited personnel practice that was revealed in the 

investigation of a complaint alleging a violation of any of the laws cited under section 
20l(a)(l) or(2); and 

(B) with respect to each of such laws, the number of employees who are disciplined 
in accordance with such policy and the specific nature of the disciplinary action taken; 
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(7) an analysis of the information described under paragraphs (1) through (6) (in 
conjunction with data provided to the Equal Employment Opportunity Commission in 
compliance with part 1614 of title 29 of the Code of Federal Regulations) including-

( A) an examination of trends; 
(B) causal analysis; 
(C) practical knowledge gained through experience; and 
(D) any actions planned or taken to improve complaint or civil rights programs of the 

agency; and 
(8) any adjustment (to the extent the adjustment can be ascertained in the budget of the 

agency) to comply with the requirements under section 201. 
(b) FIRST REPORT. - The 151 report submitted under subsection (a) shall include for 

each item under subsection (a) data for each of the 5 immediately preceding fiscal years (or, if 
data are not available for all 5 fiscal years, for each of those 5 fiscal years for which data are 
available) . 

Responsibility for the issuance of regulations governing implementation of Title II of the No 
Fear Act was delegated to the United States Office of Personnel Management (OPM). The 
OPM published final rules implementing the reporting and best practices of Title II of the No 
Fear Act on December 28, 2006, effective February 26, 2007. These regulations may be found 
at Title 5, CFR Part 724. The implementing regulations issued by OPM require a copy of the 
annual report to be submitted to the Director of OPM . 

NASA has prepared this report for FY 2010, based on the provisions of the No FEAR Act and 
its implementing regulations . 

1. STATUS OF CIVIL CASES 

NASA reports that during FY 2010, the U.S. District Court, Northern District of Alabama, 
dismissed all claims with prejudice in one case filed during FY 2007 under the Federal Tort 
Claims Act and Whistleblower Protection Act. In a second case, on June 2, 2009, the U.S. 
Court of Appeals for the Fourth Circuit affirmed the District Court of Maryland's decision 
granting dismissal. 

Additionally, in FY 2010, a total of six (6) cases remained pending in Federal district courts: 
three (3) arising under Title VII of the Civil Rights Act of 1964 (42 U.S.C. § 2000e et seq.) 
(Title VII); one (1) under the Rehabilitation Act of 1973 (29 U.S.C. § 701 et seq.); and, two (2) 
under the Age Discrimination in Employment Act of 1967 (29 U.S.C. § 621 et seq.) (ADEA) . 

NASA also reports that there were no payments made by the Financial Management Service, 
United States Department of the Treasury on behalf of NASA for employment discrimination 
cases filed in the Federal district court and closed during FY 2009. The Agency further reports 
that there were no reimbursements made to the Department of Treasury's Judgment Fund 
during FY 2010 . 
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2. DISCIPLINARY ACTIONS TAKEN IN CONNECTION WITH CIVIL CASES 

There were no disciplinary actions taken by NASA in connection with the cases identified in 
this report . 

3. POSTING OF EEO COMPLAINTS PROCESSING STATISTICS 

The FY 2010 year-end data regarding NASA's administrative discrimination complaints 
process was posted on the Agency's website in accordance with the EEOC regulations at Title 
29, CFR, Subpart G (implementing Section 301(c)(l)(B) of the No Fear Act), and is attached as 
Appendix A to this report . 

4. DISCIPLINARY ACTIONS TAKEN IN CONNECTION WITH CASES OTHER 
THAN THOSE LISTED IN STATUS OF CIVIL CASES SECTION 

During FY 2010, there was one disciplinary action taken by NASA in connection with cases 
other than those listed above in the section entitled "Status of Civil Cases." The action was 
taken for creating a hostile work environment. 

5. DISCIPLINE POLICY 

NASA continues to follow the guidance contained in its Desk Guide for Table of Disciplinary 
Offenses and Penalties. This Desk Guide is the Agency's guide for determining whether and/or 
to what extent formal disciplinary action is necessary in dealing with issues of employee 
misconduct. This Desk Guide is posted on the "NASA People" website 
(http://nasapeople.nasa.gov/policieslindex.htm), under the link entitled "NASA Desk Guides" 
and is accessible to all NASA employees . 

Further, NASA employees are informed of potential penalties for engaging in discriminatory 
behavior or for taking personnel actions based on a prohibited basis. Employees were informed 
during No FEAR Act Agency Training, New Employee Orientation, New Manager Orientation, 
and Leadership Education Advancement Program (LEAP) VI Module VII training, which, 
includes the No FEAR Act. NASA has also offered a course entitled, "Effectively Managing 
NASA's Dynamic and Diverse Workforce in the 21 51 Century''. This course focuses on typical 
EEO conflicts, including claims alleging harassment or retaliatory behavior toward EEO 
claimants, and reviews the provisions of the No FEAR Act. 

Other announcements were made at Center Directors staff meetings, through annual all 
employee notices, internal NASA website postings, on bulletin boards, Center Newsletters, and 
in a variety of other printed materials . 

The Agency's Anti-Harassment Policy Statement communicates the Agency's commitment to 
promoting equal opportunity in employment and prohibiting harassment in the workplace, as 
well as notifying employees of potential disciplinary actions for conduct in violation of these 
policies. ODEO disseminated the policies with appropriate roll-out procedures to ensure that 
Agency senior leadership was briefed on the policies. Also, NASA Centers disseminated the 
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Agency policies (with Center Director endorsement) to employees via hardcopy, policy posters, 
e-mail, new employee orientation, new supervisor orientation and training, placement on 
Center websites, and Center newsletters. Both policies are available on the NASA ODEO 
website . 

6. ANALYSIS OF TRENDS, CAUSAL ANALYSIS, PRACTICAL KNOWLEDGE 
GAINED THROUGH EXPERIENCE AND ACTIONS TAKEN TO IMPROVE 
COMPLAINT AND CIVIL RIGHTS PROGRAMS 

The FY 2010 statistics for employment discrimination complaints indicate that the leading 
bases were reprisal, race, and age, followed by disability, and color; while the leading issues 
were harassment (non-sexual), and promotion/non-selection. (See Figures! and 2.) 

36 

Reprisal Sex 

Figure 1 

Leading Bases - FY l010 

Race Age Disability Color 

Figure 2 

National 
Origin 

Religion 
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During FY 2010, the Agency completed 98 counselings involving 83 aggrieved individuals, 
which is more than in FY 2009, when 71 counselings were completed for 65 aggrieved 
individuals. The percentage of timely completed counselings increased to 77 .6% in FY 2010, 
up from the 63.4% of counselings completed on time in FY 2009. 

Regarding formal complaints, during FY 2010, there were 57 formal complaints filed by 49 
individuals, a 16.3 percent increase from the number of complaints ( 49) filed in FY 2009. The 
two leading bases for complaints filed during FY 2010 were reprisal (cited in 36 complaints) 
and sex (cited in 25 complaints), followed closely by race (cited in 22 complaints). The leading 
issues were harassment (non-sexual) cited in 27 complaints, followed by promotion/non
selection (cited in 11 complaints) . 

Regarding the formal complaints process, NASA completed 86.5 percent of its investigations in 
a timely manner during FY 2010, as compared to 64.5 percent in FY 2009. The average 
processing time for all investigations was 183 days in FY 2010, compared tol95 days in 
FY 2009 . 

In addition, 14 final Agency merit decisions were issued during FY 2010, within an average of 
332 days, compared to 230 average days in FY 2009. In efforts to increase ADR utilization in 
resolving EEO disputes, the Agency continues its commitment to making ADR information 
available and accessible to all its employees and applicants for employment. To this end, the 
Agency embarked on the development and implementation of learning tools, such as an ADR 
brochure, which was provided to employees in hard copy and electronically and the 
development of an e-learning ADR module. A component to this module is an ADR video that 
portrays a mediation session. Mediation is the most common ADR method the Agency uses in 
its resolution efforts. In FY' 10, the ADR offer rates at the informal stage increased from 15.5 
percent in FY'09 to 55.0 percent and the acceptance rate increased from 15.49 to 21.42The 
acceptance rates should continue to increase as employees utilize the learning tools and gain a 
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better understanding of the benefits of using ADR as their first option for resolving EEO 
disputes . 

Anti-Harassment 

As previously stated, the leading issue in EEO complaints filed (27) during FY 2010 was 
harassment (non-sexual). This is an over 100 percent increase from FY 2009. NASA 
continued its efforts to provide prompt and effective resolution of harassment allegations by 
focusing on the implementation of its Anti-Harassment Program (AHP) under NASA 
Procedural Requirements (NPR) 3713.3, Anti-Harassment Procedures, which became effective 
October 9, 2009, helping both to better ensure harassment-free work environments Agency
wide as well as to reduce the Agency's potential liability in harassment cases. The NASA 
Anti-Harassment Process (AHP) provides an avenue of redress that is separate and apart from 
the EEO complaints process, and designed specifically to resolve issues of harassing conduct at 
the earliest possible opportunity, and covers allegations of harassment brought by both civil 
servants as well as contract employees (although the process does not cover contractor v . 
contractor harassment). The AHP also allows for alternative dispute resolution (ADR) for 
cases in which it has been deemed appropriate . 

In this regard, NASA's Office of Diversity and Equal Opportunity implemented the following 
actions during FY 2010: 

Issued an Anti-Harassment Implementation Guide (March 2010) to Center Anti
Harassment Coordinators (CAHCs ), and their colleagues in the offices of the Chief 
Counsel, Human Resources (HR), and Equal Opportunity (EO) . 

Conducted a two-day training for CAHCs and other officials with AHP roles and 
responsibilities in June 2010. The training was designed to cover the breadth of the 
process in an interactive and experiential learning environment, including presentations, 
group discussion, and in-depth case study . 

Continued to conduct periodic Anti-Harassment Webinars and provide Anti-Harassment 
updates for CAHCs and Center Offices of Chief Counsel, HR, and EO. The Webinars 
and the Updates offered additional guidance on matters of implementation, such as 
timeliness, record-keeping, and the use of ADR . 

ODEO also developed and deployed an Anti-Harassment Poster notifying employees of the 
process and providing contact information for the CAHC (March 2010), and an online 
Frequently Asked Questions (FAQs) posted on ODEO's website and linked to Center websites 
(March 20 I 0) . 

Finally, ODEO also developed and implemented a tracking and monitoring system for the AHP 
which includes an annual Agency-wide report compiled at the end of every fiscal year. The 
monitoring report for the first year of the process, FY 2010, details Agency-wide data on the 
number of harassment cases filed, time in inventory, resolution, and other key aspects of the 
process. The FY 2010 report revealed that: 
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Of 30 harassment allegations raised in FY 2010, all but 3 were concluded. 
Of the 30, 17 were concluded in less than 60 days . 
Only 5 of 30 resulted in formal EEO complaints being filed . 

These statistics are indicators that the ARP is functioning effectively for the purpose for which 
it was established, namely, addressing issues of harassing conduct promptly, efficiently, and 
before they rise to the level of discriminatory harassment as defined under the law . 

Conflict Management 

In FY 2010, NASA continued to expand and enhance the NASA Conflict Management 
Program (CMP), a comprehensive strategic approach to conflict management whose 
overarching objectives are to assist the Agency to respond as constructively as possible to 
workplace conflict, at both the individual and organizational levels, as well as to meet legal 
requirements. More specifically, CMP provides managers, supervisors, and employees with 
effective tools and strategies to resolve workplace conflicts at the earliest possible opportunity 
and reduce the need for third-party intervention, such as the EEO complaint process and other 
formal processes, thereby helping individuals and organizations across the Agency maintain 
focus on mission success . 

NASA's Office of Diversity and Equal Opportunity deployed CMP, beginning in FY 2007, to 
address a number of Agency needs and concerns. These included Merit Principles Survey data 
showing that only 48 percent of the NASA respondents felt the Agency responds constructively 
to workplace conflict, and Human Capital Survey data showing that only 50 percent of the 
NASA respondents agreed that complaints, disputes, or grievances are resolved fairly in their 
work unit. CMP provided Needs Assessments at all 10 NASA Centers and the NASA Shared 
Services Center to identify workplace issues on a Center-by-Center basis, and assessment 
results were incorporated into a training curriculum for managers, supervisors and employees . 
CMP also provides a highly proactive and innovative strategy for managing the institutional 
risks and costs associated with the EEO complaint process. In addition, it helps the Agency 
meet EO legal requirements, including the Administrative Dispute Resolution (ADR) Act 
requirement for providing training on a regular basis for dispute resolution specialists and other 
employees involved in implementing the ADR policy and the No FEAR Act requirement for 
Federal agencies to ensure that managers have adequate training in dispute resolution and other 
essential communication skills . 

In response to needs and concerns raised by managers and employees in the Needs Assessment 
and the Basic Conflict Management Training, CMP education and awareness opportunities 
have been expanded to include individual and interactive training modules, as well 
organizational level assistance. These include classroom training, such as Conflict 
Management for High Performing Teams, which identifies the necessary components of high 
performing teams and barriers to high performance, as well as Intact Team Training which 
helps teams develop the skills necessary to use conflict to a team's advantage rather than 
allowing it to become a barrier to the mission. Also, Web-based Conflict Management 
Refresher Training provides a follow-on to Basic Conflict Management classroom training and 
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reviews the core concepts of conflict prevention, management and resolution, and Webinars, 
facilitated by professional trainers, offer managers and employees the flexibility to address 
specific conflict issues in real-time. In addition, Individual Conflict Consultations between a 
trained professional and an employee are used in many instances to avert EEO complaints or 
gnevances . 

Recognizing CMP's potential to address conflict beyond the individual and team levels, in 
2009, ODEO expanded CMP on a pilot basis to address conflict within and across 
organizations at two Centers. The resulting CMP Organizational Consultation (OC) is a 
process designed to provide a conflict assessment of an entire organization, culminating in a 
strategic action plan tailored to meet the needs of the organization and directed toward 
continuous improvement efforts . 

Overall, CMP has been instrumental in assisting the agency through: 

• Mitigation of institutional risks and costs associated with workplace conflict; 

o Enhanced workplace productivity and efficiency; 

o Expanded use of resolution skills to prevent and manage conflict, with benefits beyond 

EEO; and, 

• Helping to establish a workplace environment in which employees feel they may safely 

raise concerns . 

Diversity and Inclusion CD&D 

In addition to the CMP, ODEO deployed the D&I Framework, an institutionalized structure for 
diversity and inclusion implemented through the Agency D&I Strategic Implementation Plan 
(the Plan). This three-year plan establishes the key principles and strategies for sustaining D&I 
efforts over time. The Framework and Plan are viewed not as part of an "initiative" but rather, 
as a means of fully integrating D&I into all aspects of NASA's work life, from strategic 
decision-making and operations, and workforce planning and leadership training, to manager
employee relationships. Even though NASA's D&I Framework includes efforts to increase the 
Agency's demographic diversity, we note that having a diverse workforce is not synonymous 
with fully integrating diversity and inclusion into the fabric of the organization, nor does it 
mean that the organization has established an inclusive workforce environment. In order to 
achieve these objectives, NASA is implementing efforts beyond recruiting and hiring a 
workforce that is demographically diverse, and is moving to incorporate inclusion efforts that 
demonstrate an organization's commitment to creating and maintaining a work environment 
that is conducive to: 

- fairness, trust and open communication between managers and employees. 
- full engagement and utilization of the talents, backgrounds, and capabilities of individuals and 

teams. 
- the expression of honestly stated ideas and opinions that are welcomed and encouraged, and 

10 
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diverse ideas that are highly valued and viewed as critical to effective technical solutions. 

Furthermore, as part of the D&I effort, the Agency conducted a D&I survey. The survey was a 
census of all full-time and part-time NASA civil service employees as of August 30, 2010-a 
total of 18,883 employees. The survey was completed by 7 ,668 respondents, or 40.6 percent of 
those surveyed, and was administered electronically using email with a web link between 
September 17 and October 20, 2010. An initial review of the data indicates some clear 
strengths, areas to consider, opportunities for improvement, and other areas of interest. A 
majority of the respondents indicated that NASA policies promote fair treatment of employees 
(83%). Overall, a high percentage of respondents gave positive responses regarding NASA 
creating a diverse and inclusive work environment, with high levels of agreement for fostering 
mutual trust and respect in the workplace (76%), valuing employee contributions (75%), and 
providing a supportive environment for every employee (72%) . 

7. ADJUSTMENT TO BUDGET 

No adjustment to the budget for FY 2010 was made to comply with the reimbursement 
obligations under the Judgment Fund maintained by the Financial Management Service in the 
United States Department of the Treasury . 

8. TRAINING PLAN 

During FY 2010 NASA completed a training course for all NASA civil service employees that 
satisfied the training requirements of the No FEAR Act of 2002. The 25-minute training 
module was deployed in October 2010 as an on-line course using the System for 
Administration, Training and Educational Resources for NASA (SATERN) . 

The training was designed to: 

• Familiarize NASA civil service employees with the No FEAR Act of2002; 
• Provide information on the prohibition of employment discrimination afforded 

by Title VII of the Civil Rights Act of 1964, as amended by the EEO Act of 
1972, as well as other anti-discrimination in Federal employment statutes; 

• Provide information on Prohibited Personnel Practices, as defined under U.S.C. 
2302(b) and enforced by the Office of Special Counsel; and, 

o Provide information on Whistleblower Protection and the Whistleblower 
Complaints Process . 

NASA established December 31, 2010, as the mandatory completion date for all Agency civil 
servants, and each NASA Center established its respective completion date to fit their specific 
training schedules. Please refer to the training plan in Appendix B. Figure 3 in Appendix C 
shows training completion totals for the Agency, and by Centers, as of December 31 , 2008 . 
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Equal Employment Opportunity 
Comparative Data 

Complaint Activity Previous Fiscal Year Data 
FY 2005 - 2010 

2005 2006 2007 2008 2009 

Number of Complaints Filed 36 48 57 56 49 

Number of Complainants 35 42 47 48 43 

Repeat Filers 1 5 11 5 4 

Comparative Data 
Complaints by Basis 

Previous Fiscal Year Data 

Note: Complaints can be filed alleging 
multiple bases.The sum of the bases 2005 2006 2007 2008 2009 
may not equal total complaints filed. 

Race 14 19 23 22 30 

Color 4 3 5 4 6 

Religion 2 2 2 1 3 

Reprisal 14 27 21 30 28 

Sex 15 18 23 19 14 

National Origin 5 7 6 7 10 

Equal Pay Act 0 0 0 0 0 

Age 11 12 20 24 24 

Disability 7 12 14 20 10 

Non-EEO 0 0 0 0 0 

2010 Thru 
09-30 

57 

49 

5 

2010 Thru 
09-30 

22 

8 

4 

36 

25 

6 

0 

16 

12 

0 
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Complajnts by Issue 

Note: Complaints can be filed alleging multiple 
bases.The sum of the bases may not equal total 
complaints filed • 

Appointment/Hire 

I Assignment of Duties 

I Awards 

I Conversion to Full-time 

Disciplinary Action 
,. 

DI ... .---- ' ...,.._ .. 
- --···· - -. --- -- ...... -....... ' 

·--
Odis 

- ·-
Duty Hours 

I Evaluation Appraisal 

I Examination!fest 

' Harassment 
1 "-~- · - .. _ -'t.' 

·-- ' ~ "3!!-t - ~- -.. - ·• .... 
Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

~~.i. Ii: I ii... . 
Reasonable Accommodation 

Reinstatement 

Retirement 

;J.f 
. 

-:: . 
··l 

·1. 
'<.; 

I 

I ---

I 

Comparative Data 

Previous Fiscal Year Data 
2010 
Thru 

2005 2006 2007 2008 2009 09-30 

1 0 2 2 1 4 

I 0 4 I 4 2 

0 1 0 0 0 0 

0 0 0 0 0 0 
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Termination 3 4 3 I 

Terms/Conditions of Employment 0 0 3 I 

Time and Attendance 0 0 I 0 

Training 0 2 l 0 

Other 2 3 l 5 

Comparative Data 

Processing Time Previous Fiscal Year Data 

2005 2006 2007 2008 2009 

Complaints pending during fiscal year 

Average number of days in 
308.58 224.70 182.96 185.51 195.45 

investigation 

Average number of days in 
326.47 470.18 125.08 431.72 129.95 

final action 

Complaint pending during fiscal year where hearing was requested 

Average number of days in 
313. 13 236.05 177.78 183.58 184.48 

investigation 

Average number of days in 
2.90 8.00 3.78 9.25 8.20 

final action 

Complaint pending during fiscal year where hearing was not requested 

Average number of days in 
301.00 193.50 193.33 188.60 218.50 

investigation 

Average number of days in 
973.60 769.24 489.00 769.70 240.64 

final action 

Comparative Data 

Complaints Dismissed by Agency Previous Fiscal Year Data 

2005 2006 2007 2008 2009 

Total Complaints Dismissed by 12 15 12 18 12 
Agency 

4 2 

2 l 

0 0 

2 2 

4 6 

2010 T hru 
09-30 

181.71 

215. 16 

185.48 

12.00 

175.93 

398.00 

2010 Thru 
09-30 

13 
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Average days pending prior to 181 272 87 279 182 75 
dismissal 

Complaints Withdrawn by Complainants 

Total Complaints Withdrawn by 
0 2 2 5 3 3 Complainants 

Comparative Data 

Total Final Agency Actions Previous Fiscal Year Data 2010 Thru 
Finding Discrimination 2005 2006 2007 1 2008 2009 

09-30 

:• n #% # O/o 

-Total Number Findings o r.~; 1 • 1 

Without Hearing 0 0 0 0 1 100 0 0 1 100 3 100 

With Hearing 0 0 1 100 0 0 0 0 0 0 0 0 

Findings of Discrimination Comparative Data 

Rendered by Basis Previous Fiscal Year Data 2010 Thru 

Note: Complaints can be filed 2005 2006 2001 ! 2008 2009 
09-30 

alleging multiple bases. The sum of 
the bases may not equal total # % # % # % # % # % # % 
complaints and findings . 

Total Number Findings ol ~ ~ 0 1. ~ 
Race 0 0 0 0 0 0 0 0 0 0 2 67 

Color 0 0 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 1 JOO 1 JOO 0 0 0 0 0 0 

Sex 0 0 1 JOO 0 0 0 0 0 0 3 100 

National Origin 0 0 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 1 100 0 0 
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Non-EEO 

Findings After Hearing 

Race 

Color 

Religion 

Reprisal 

Sex 

National Origin 

Equal Pay Act 

Age 

Disability 

Non-EEO 

Findings Without Hearing 

Race 

Color 

Religion 

Reprisal 

Sex 

National Origin 

Equal Pay Act 

Age 

Disability 

Non-EEO 

0 0 0 0 0 0 0 0 0 0 0 0 

~ 
ol]I o ··~<l o·~~ 
0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 1 100 0 0 0 0 0 0 0 0 

0 0 1 100 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 r.t1 0 ~ 1 q 10 ~11 1 ~1f 3 
. ~~,;},~ 

r•_.·,-1 

0 0 0 0 0 0 0 0 0 0 2 67 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 l 100 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 3 100 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 1 100 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 
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Findings of Discrimination 
Rendered by Issue 

Total Number Findings 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-time 

Disciplinary Action 

Demotion 

Reprimand 

Suspension 

Removal 

Other 

Duty Hours 

I Evaluation Appraisal 
I 

Examination!f est 

Harassment 

Non-Sexual 

Sexual 

Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

Denied 

Comparative Data 

Previous Fiscal Year Data 2010 Thru 

2005 2006 2007 2008 2009 09-30 

#•n11#•1#• # % # 

-0 1 1 0 i • I 3 
,.--

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 1 100 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 3 100 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 1 100 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 o I o 0 
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Directed 

Reasonable Accommodation 

I Reinstatement 

Retirement 

Termination 

I Terms/Conditions of 
Employment 

I Time and Attendance 

I Training 

' Other - User Defined 

I 
Findings After Hearing 

Appointment/Hire 

Assignment of Duties 

Awards 

I Conversion to Full-time 

I Disciplinary Action 

Demotion 

Reprimand 

Suspension 

Removal 

Other 

I Duty Hours 

I Evaluation Appraisal 

I Examination/Test 

I Harassment 

Non-Sexual 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 1 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 0 0 0 0 0 0 

0 0 0 0 0 1 100 0 0 

0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 
-

~ 

~ o -0 I 0 

0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 

o lo o 0 o lo 0 0 0 
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Sexual 0 

Medical Examination 0 

l Pay (Including Overtime) 0 

Promotion/Non-Selection 0 

Reassignment 

Denied 0 

Directed 0 

Reasonable Accommodation 0 

Reinstatement 0 

I Retirement 0 

I Termination 0 

Terms/Conditions of 
0 

Employment 

Time and Attendance 0 

Training 0 

Other - User Defined 0 

l Findings Without Hearing 0 

l Appointment/Hire 0 

l Assignment of Duties 0 

Awards 0 

Conversion to Full-time 0 

I Disciplinary Action 

Demotion 0 

Reprimand 0 

Suspension 0 

Removal 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 1 100 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

--~ 

;~~ 0 1 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 --
~~ ~ - -0 1 3 .~.~•.w.·.~ 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 
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Other 

Duty Hours 

Evaluation Appraisal 

Examination!fest 

Harassment 

Non-Sexual 

Sexual 

MedicaJ Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

Denied 

Directed 

Reasonable Accommodation 

Reinstatement 

Retirement 

Termination 

Terms/Conditions of 
Employment 

Time and Attendance 

Training 

Other - User Defmed 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 1 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

100 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 3 100 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 1 100 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 
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Pending Complaints Filed in Previous 
Fiscal Years by Status 

Total complaints from previous Fiscal Years 

Total Complainants 

Number complaints pending 

Investigation 

ROI issued, pending Complainant's 
action 

Hearing 

Final Agency Action 

Appeal with EEOC Office of Federal 
Operations 

Complaint Investigations 

Pending Complaints Where Investigations 

1 
Exceed Required Time Frames 

Comparative Data 

Previous Fiscal Year Data 2010 Thru 

2005 2006 2007 2008 2009 09-30 

70 59 44 58 62 62 

61 53 40 48 51 52 

1 0 0 0 0 0 

0 0 0 0 0 0 

5 4 9 11 17 23 

6 5 1 10 10 5 

4 5 1 3 7 11 

Comparative Data 

Previous Fiscal Year Data 2010 Thru 
09-30 

2005 2006 2007 2008 2009 

2 1 0 4 4 1 
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The Notification and Federal Employee Anti-discrimination 
and Retaliation (No FEAR) Act of 2002 Training Plan 

Target Audience: All NASA Civil Service Employees 

Number= - 18, 400 NASA Civil Servants 

Completion Level: Mandated 

Length: 25 minutes 

Purpose: To provide NASA employees with information and training on their rights, 
protections and remedies under discrimination, retaliation, and whistleblower laws . 

Objectives: 
• Familiarize NASA employees with the No FEAR Act of2002 . 
• Provide information and training on the prohibition of employment 

discrimination afforded by Title VII of the Civil Rights Act of 1964, as amended 
by the EEO Act of 1972, as well as other anti-discrimination in Federal 
employment statutes . 

• Provide information and training on Prohibited Personnel Practices, as defined 
under 5 U.S.C. 2302(b) and enforced by the Office of Special Counsel. 

o Provide information and training on Whistleblower Protection and the 
Whistleblower Complaints Process . 

Course Agenda: 
• Provide overview of anti-discrimination and whistleblower protection laws. 
o Provide summary of rights and responsibilities of employees, applicants, and 

NASA officials in the informal and formal EEO Complaints Process . 
o Provide summary of prohibited personnel practices, with NASA-context 

examples, and steps in the Whistleblower Complaints Process . 
o Provide a Certificate of Completion of Training . 

Training Delivery: 

Training content shall be implemented as an on-line course using the System for 
Administration, Training, and Educational Resources for NASA (SA TERN). The course shall 
be tested to take a maximum time of 25 minutes to complete . 

• NASA Office of Diversity and Equal Opportunity (ODEO) staff shall work with 
vendor to develop the online course . 

• Vendor shall work with SATERN staff to ensure NASA web training protocols 
and accessibility requirements are met. 

o ODEO staff will monitor training delivery and work with Centers to encourage 
participation when and where it is lagging . 
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~ SA TERN delivery eliminates travel costs and is more adaptable to 
participants' schedules, since they can complete it at their convenience. 
~ The Agency will roll out the training during the fourth quarter of 
FY 2010. Notification of No FEAR Act training module readiness shall 
be made via memorandum from the ODEO Assistant Administrator to 
Center Directors and from Center Directors to all employees, along with 
a notice in NASA Inc. and Center Newsletters regarding the purpose and 
intent of the training . 

25 



• • • • '!" 
• • • • • • • • • • • • • • • 
~ 
• • • • • • • • • • • • • • • 
~ 
• • • • 

As of 3/ 16/11 

APPENDIXC 

26 



• • • • 
~ 
• • • • • • • • • • • • • • • 
~ 
• • • • • • • • • • • • • • • 
~ 
• • • • 

As of 3/16/11 

20000 

18000 

16000 

14000 

12000 

10000 

8000 

6000 

4000 

2000 

2010 No FEAR Act Training Completions 
As of December 31, 2010 

Figure 3 

27 



'· 
• .. 

• 

_,_ ___ -----:---~--.-------

I. 

I 
I 

I. 

I 
I 
I 

National Aeronautlce and Space Administration 

·~ •.• z.~ 
~~~1 

; 
I ', 

• · 

I • 

The Honorable Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity Co;nmissiorr 
131 M Street, NE 
Washington, DC ·20507 

------·-·---------- ..... -- - -- ---.--·------ - -- -; ~ - ·' 

,-· -
I 
I 
I 
I 

I 
I ------- ----------- -- -----

c 0· 1 O.(i i) y .~ ... -
:z 2S L01t 

MaHeo f rom 205.:~ 

US POSTAGE 

- -- -·--;· 

•" ___ ... ----· -~ .. -.... ---·--'" 



 



I,. National 
, .. ~capital '*• Planning Iii.:_ Commission 

Commission Members 

President/al Appointees 

L. Preston Bryant, Jr., Chairman 

John M. Hart 

Mayoral Appointees 

Arrington Dixon 

Fiobert E. Miller 

Ex O"/c/o Members 

Secretary of Defense 
The Honorable Robert M. Gates 

Secretary of the Interior 
The Honorable Ken Salazar 

Administrator 
General Service~ Administration 
The Honorable Martha Johnson 

Chairman 
Committee on Hotneland Security 

and Govetnmental Affairs 
United States Senate 

The Honorable Joseph I. Lieberman 

Chairman 
Committee on Oversight 
and Gov~rnment Reform 

U.S. House of ~epresentat1ves 

The Honorable Darrell Issa 

Mayor 
District of Columbia 

The Honorable Vincent C. Gray 

Chairman 
Council Of the District of Columbia 

The Honorable Kwame R. Brown 

EXf:cutfve Director 

Marcel C. Acosta 
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May 20, 2011 

The Honorable Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity Commission 
1801 L Street, NW 
Washington, D.C. 20507 

Dear Madam Chairman: 

The Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002 (No Fear Act) requires federal agencies to report annually 
on certain topics related to federal antidiscrimination and whistleblower 
protection laws. This report must be submitted to Congress, the Equal 
Employment Opportunity Commission, the Attorney General and the Office of 
Personnel Management. 

Enclosed is a copy of the National Capital Planning Commission's FY 
20 I 0 No Fear Report. If you have any questions or need additional information, 
please contact Deborah Young, Equal Employment Opportunity Officer, at (202) 
482-7228. 

Enclosures 

Sincerely, 

/V1~ 
L. Preston Bryant, Jr. 
Chairman 

'. _:; I ' --

.,:-J 

http://www.ncpcgov


National Capital Planning Commission's FY 2010 Report 
Under Title III of the 

No FEAR Act (Public Law 107-174) 

Enclosure 

In accordance with 5 CFR 724.302, the National Capital Planning Commission (NCPC) 
reports the following information: 

1. The NCPC did not have any cases pending or resolved in Federal court in FY 
20!0. 

2. Same as (1) above. 

3. Same as (I) above. 

4. In Fiscal Year 2010 no employees were disciplined for violations of 
antidiscrimination laws, whistleblower protection laws, or violations. 

5. NCPC's No FEAR data for FY 2006 through the second half of FY 2011 is 
posted on the agency's website at: ncpc.gov/general/noFearact.html. A copy is 
attached. 

6. NCPC's Table of Penalties prescribes recommended discipline for violations of 
Federal antidiscrimination laws and whistleblower protection laws, and for 
conduct that constitutes other prohibited personnel practices revealed m 
connection with the agency's investigation of alleged violations of 
antidiscrimination or whistle blower laws. (See attached Table of Penalties). 

7. In response to question 7(i) through (iv), NCPC had no complaints filed in FY 
20!0 through the middle of FY 2011. We have ta.ken effective steps by providing 
No FEAR Act Training, and by emphasizing to managers the importance of fair 
practices and nondiscrimination. The practical knowledge gained through these 
experiences suggests that it is important for supervisors to establish clear and 
effective lines of communication with employees and to pay attention to assuring 
fair treatment and non-discrimination. We will continue to implement No FEAR 
Act training and update existing policies on EEO. 

8. The agency did not incur any obligations to reimburse the Judgment Fund in FY 
2010 to present. 

Attachments (2) 

http://ncpc.gov/general/noFearact.html


Complaint Activity 
2006 

Number of Comolalnts Fil"d 0 
Number of Comolalnant.: 0 

•a-au ~Ua•~ 0 

Complalnts by Basis 

Note: Complaints can be 
fifed alleging multiple 
bases. The sum of the 2006 
bases may not equal total 

••r IH--' 

Race 0 
Color 0 
Rel inion 0 
Reorlsal 0 
Sex 0 
National Orinin 0 
Enual Pav Act 0 
Aae 0 
Disabllltv 0 
Non-EEC 0 

Complaints by Issue 

Note: Complaints can be 
flled alleging multiple 
Issues. The sum of the 2006 
Issues may not equal 

1 .. _ .... _, .•. ~·---
Aooointment/Hlre 0 
Assinnment of Duties 0 
Awards 0 
Conversinn tn Full-tim" 0 
Disc:i .......... •-on 

Demotion 0 
Renrimand 0 
Remov"I 0 
Susoenslon 0 
Other 0 

Dutv Hours 0 
Evaluatinn Annr,.lsal 0 
Examination/Test ·o 
Ha 

Non-Sexual 0 
Sexual 0 

Medl~al Examin--tlnn 0 
Pav Oncludina Overtlmel 0 
Promotion/Non-Selection 0 

nm-
ni>nled 0 
Directed 0 

Reasonable Accommodation 0 
Rein.:tatement 0 
Retlr,.ment 0 
Termination 0 
Terms/Conditions of 0 
Emolovment 
mme and Attendance 0 
Tralnlnn 0 
10th Pr n 

National Capital Planning Commission 
Equal Employment Opportunity Data Posted Pursuant to Title Ill of the Notification and 

Federal Employee Antidlscrimlnation and Retaliation Act of 2002 

Comoarative Data 2011 
Previous Fiscal Year Data Thru 3-
2007 2008 2009 2010 31 

0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 c 

Comoaratlve Data 
Previous Fiscal Year Data 

2011 
Thru 3-

2007 2008 2009 2010 31 

0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 n 0 0 0 

Comoaratlve Data 
Previous Fiscal Year Data 

2011 
Thru 3-

2007 2008 2009 2010 31 

0 0 0 0 0 
0 0 0 c 0 
0 0 0 0 0 
0 0 0 0 0 

0 0 0 0 0 
0 0 0 0 0 
0 0 0 c 0 
0 0 0 c 0 
0 0 0 n 0 
0 0 0 c 0 
0 0 0 c 0 
0 0 0 0 0 

0 0 0 c 0 
0 D D D D 
0 0 0 0 0 
0 0 0 0 0 
0 0 n D 0 

0 0 c 0 0 
0 0 c 0 0 
0 0 0 0 0 
0 0 n n 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 

0 0 0 c 0 
0 0 0 0 0 
n n n n r 



Proc:eulng Time 
2006 

Complaints pending during 
flscal vear 
Average number of days In 
lnvestioatlon staoe 0 
Average number of days In 
final action staoe 0 
Complaint pending during 
flscal year where hearing 
was reauested 
Average number of days In 
investioatlon staoe 0 
Average number of days In 
final action staoe 0 
Complaint pending during 
fiscal year where hearing 
was not reouested 
Average number of days in 
investloatlon staoe 0 
Average number of days In 
final actinn •taoe 0 

Complaints Dismissed by 
Agency 

2006 

Total Complaints Dismissed 
lhu Ananru 0 
Average days pending prior 
ltn tlJ~m•--~• 0 
Complaints Withdrawn by 

j. 

Total Complaints Withdrawn 
1 ..... - l 

National Capital Planning Commission 
Equal Employment Opportunity Data Posted Pursuant to Title Ill of the Notification and 

Federal Employee Antldlscriminatlon and Retaliation Act of 2002 

Comoarative Data 
Previous Fisc:al Year Data 2011 

Thru 3-
2007 2008 2009 2010 3 1 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

Comnarative Data 2011 
Previous Fiscal Year Data Thru 3-
2007 2008 2009 2010 31 

0 0 0 0 0 

0 0 0 0 0 
·.;; 

' 

0 0 0 0 0 



Total Final Actions Finding 
Discrimination 2006 

# 
Total Number flndinos 0 
Without Hearino 0 
IWit·h ._.o:::t.l'"inn n 

~ndlngs of Disc;_rlmtnatt!n 
Rendered by Basis· 

Note: Complaints can be 
fifed alleging multlple 
bases. The sum of the 
bases may not equal total 

2006 complaints and findings. 
# 

Total Number Findinas 0 
Race 0 
Color 0 
Rellolon 0 
Reorisal 0 
Sex 0 
National Orioln 0 
Eoual Pav Act 0 
Aoe 0 
Disabllitv 0 
Non-EEO 0 

' 
Flnd lnas After Hearlna 0 

Race 0 
Color 0 
Relioion 0 
Reortsal 0 
Sex 0 
National Oriain 0 
Eoual Pav Act 0 
Aoe 0 
Disabilitv 0 
Non-EEO 0 

Findinas Without Hearlna 0 
Race 0 
Color 0 
Rellalon 0 
Reorlsal 0 
Sex 0 
National Orioin 0 
Eaual Pav Act 0 
Ace 0 
Dlsabilltv 0 
l\Jnn.l"l"f n 

National Capital Planning Commission 
Equal Employment Opportunity Data Posted Pursuant to Title Ill of the Notification and 

Federal Employee Antidlscriminatlon and Retaliation Act of 2002 

Com oarative Data 
Previous Flscal Year Data 

2007 2008 2009 2010 
•/o # •/o # •/o # D/o # .,. 

0 0 0 0 
0 0 0 0 
n n n n 

Comoaratlve Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 
O/o # O/o # O/o # O/o # O/o 

0 0 0 0 
n 0 n 0 
n n 0 0 
0 0 0 0 
0 c 0 0 
0 c 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 
0 n 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

. 0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

l .. ' ;, 
' 0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
n n c n 

2011 Thru 3-31 

# O/o 
0 
0 
n 

2011 Thru 3-31 

# O/o 
n 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

''" 1 

0 
0 
0 
0 
0 
0 
0 
0 
0 
n 



,' " .-Y 
Findings of Discrimination 

, Rendered by Issue 2006 
# 

Total Number Flndinos 0 
Annolntment/Hlre 0 
Assianment of Duties 0 
Awards 0 
~onversion to Full· tlme 0 
Olsciolinarv Action 0 

Demotion 0 
Reorlmand 0 
Susoenslon 0 

Removal 0 
Other 0 

Dutv Hours 0 
Evaluat ion Annralsal 0 
Examination/Test 0 
Harassment 0 

Non-Sexual 0 
Sexual 0 

Medical Examination 0 
Pav Oncludina Ovt>rtlme\ 0 
Promotion/ Non-Selection 0 
Reasslanment 0 

Denied 0 
Directed 0 

Reasonable Accommodation 0 
Reinstatement 0 
Retirement 0 
Termination 0 

Terms/Conditions of 0 

Time and Attendance 0 
Trainlnn 0 

Other 0 

Findinas After Hearlna 0 
Aooointment /Hire 0 
Asslonment of Duties 0 
Awards 0 
Conversion t o Full· time 0 
Disciollnarv Action 0 

Demotion 0 
Reorlmand 0 
Susnension 0 
Removal 0 
Other 0 

Evaluation Annralsal 0 
Examination/Test 0 
Harassment 0 

Non-Sexual 0 
Sexual 0 

Medical Examination 0 
Pav llncludlno Overtime\ 0 
Promotion/Non-Selection 0 

National Capital Planning Commission 
Equal Employment Opportunity Data Posted Pursuant to Title Ill of the Notification and 

Federal Employee Antidiscrlmination and Retaliation Act of 2002 

Comnarative Data 
Previous Fiscal Year Data 

2007 2008 2009 2010 
O/o # O/o # O/o # O/o # O/o 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 c 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 c 0 
a 0 c 0 
0 0 0 0 
0 0 a 0 
0 0 a 0 
0 0 0 0 
0 0 0 0 . 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 a 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

2011 Thru 3-31 

# O/o 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
.o 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 



Reassionment 0 
Denied 0 
Directed 0 

Reasonable Accommodation 0 
Reinstatement 0 
Retirement 0 
Termination 0 
Terms/Conditions of 0 
IFmnlovmeM 
Time and Attendance 0 
Trainlna 0 
Other 0 

e· ' ll';ft,. l ftne WithOl,. Mau;na 0 
Aoootntment/Hire 0 
Assionment of Duties 0 
Awards 0 
Conversion to Full-time 0 
Dlsctollnarv Action 0 

Demotion 0 
Reorimand 0 
Susoenston 0 
Removal 0 
Other 0 

Dutv Hours 0 
Evaluation Aooralsal 0 
Examination/Test 0 
Harassment 0 

Non-Sexual 0 
Sexual 0 

Medical Examination 0 
Pav llncludlna Overtime\ 0 
Promotion/Non-Selection 0 

0 
Dented 0 
Directed 0 

Reasonable Accommodation 0 
Reinstatement 0 
Retirement 0 
Termination 0 
Terms/Conditions of -
Time and Attendance 0 
Trainino 0 

0 

National Capital Planning Commission 
Equal Employment Opportunity Data Posted Pursuant to Title Ill of the Notification and 

Federal Employee Antidlscrlmination and Retallatlon Act of 2002 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 n n 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 c 0 0 
0 n 0 0 
0 0 0 0 
0 0 0 0 
0 0 n 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 a 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 

0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 

n 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 



Pending Complaints Flied 
In Previous Fiscal Years 

bvC••h,. 2006 
Total complaints from 1 
' - - ' · ~ "lu~I Vo~•~ 

Total Comolalnants 1 
Number "Om ... • I ..... nendinn 

lnVP~tlnation 1 
Heartnn 0 
Final Action 0 
Appeal with EEOC 
Office of Federal 0 

Complaint Investigations 
2006 

Pending Complaints Where 
Investigations Exceeds 

I D --···--~ r.~ .. ~---- 0 

National Capital Planning Commission 
Equal Employment Opportunity Data Posted Pursuant to Title Ill of the Notification and 

Federal Employee Antldlscrimlnatlon and Retaliation Act of 2002 

Comoarative Data 2011 
Previous Fiscal Year Data Thru 3-
2007 2008 2009 2010 31 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 

0 0 0 0 0 

Comoaratlve Data 2011 
Previous Fiscal Year Data Thru 3-
2007 2008 2009 2010 31 

0 0 0 0 0 



National Capital Planning Commission 
Suggested Table of Actions for Correcting Employee Misconduct 

Nature of Offense 1st Offense 2nd Offense 3rd Offense 

Gener al Offenses: 

1. Attendance-related offenses Oral admonishment Oral admonishment Oral admonishment 
to 1-day suspension to 5-day suspension 

a. Unexcused Tardiness 

This includes delay in reporting at the 
scheduled starting time, returning from 
lunch, and returning after leaving work 
station on official business. 

Penalty depends on length and frequency 
of tardiness. 

Penalty for 4th offense may warrant 5-day 
suspension to removal. 

b. Failure to follow established leave procedures. Reprimand to 5-day 1-day to 5-day 5-day suspension 
suspension suspension to removal 

c. Absence without leave (AWOL) Reprimand to 5-day 1-Day to 14-Day 5-day suspension 
suspension suspension to removal 

Unexcused Tardiness of 1/2 hour or 
more will be charged as AWOL. Tardiness 
under 1/2 hour covered above in la. 

Penalty depends on length and frequency 
of absences. Removal is appropriate for 
1st or 2nd offense if the absence is prolonged. 

2. Abusive or offensive language, gestures or Reprimand to 10-day 5-day suspension 30-day suspension 
other conduct [also see 11Discourtesy 11

, #3 suspension to removal to removal 
below]. 

3. Discourtesy to the Public Oral admonishment Reprimand to 5-day 1-day to 10-day 
to 1-day suspension suspension suspension 

Penalty for 4th offense withln one year 
may be 14-day suspension to removal 

4. Delay in carrying out or failure to carry Reprimand to removal Reprimand to removal 5-day suspension 
out instruction by supervisor in a reasonable to removal 
time. 

5. Insubordinate defiance of authority, disregard Reprimand to removal 5-day suspension Removal 
of directive, refusal to comply with proper order. to removal 

6. Sleeping, loafing, or failure to attend to duties. 

a. Where no danger to persons or property is Oral admonishment Reprimand to 5-day suspension 
involved. to 1-day suspension 5-day suspension to removal 

Page 1 



National Capital Planning Commission 
Suggested Table of Actions for Correcting Employee Misconduct 

Nature of Offense 1st Offense 2nd Offense 3rd Offense 

b. Where danger to persons or property is Reprimand to removal 14-day suspension 30-day suspension 
involved. to removal to removal 

7. Indebtedness where agency operations Oral admonishment Reprimand to 5-day 5-day suspension 
or reputation are affected. to reprimand suspension to removal 

Misuse of government credit cards for official Reprimand to 5-day 5-day suspension 14-day suspension 
travel and/ or purchases. suspension to removal to removal 

8. Making false, malicious or unfounded Reprimand to 14-day suspension 30-day suspension 
statements against coworkers, supervisors, removal to removal to removal 
subordinates, or Government officials 
which tent to damage the reputation or 
undermine the authority of those concerned. 

9. Breach of safety regulation or practice Reprimand to 30-day suspension Removal 
where imminent danger to persons or removal to removal 
property is involved. "Persons11 includes 
sel.f1

• Penalty depends on seriousness of 
injury and extent or potential extent of 
damages to property. Failure to report 
accident or injury is included here. 

10. Breach of security regulation or practice: 

a. Where resbicted information is not Reprimand to 1-day to 14-day 5-day suspension 
compromised and breach is unintentional. 5-day suspension suspension to removal 

b. Where resbicted information is compromised Reprimand to 30-day suspension Removal 
and breach is unintentional removal to removal 

c. De1iberate violation 30-day suspension Removal 
to removal 

11. Improper award, or influence on the award, of Reprimand to 5-day suspension 30-day suspension 
an NCPC contract or procurement. removal to removal to removal 

Actions involving these offenses will be 
reviewed to insure the requirements of 
NCPC's drug & alcohol abuse programs 
are met. 

a. Unauthorized use of drugs and/ or Reprimand to 14-day 14-day to 30-day 30-day suspension 
alcoholic beverages while in duty status. suspension suspension to removal 

b. Reporting to, or being on duty while 14-day suspension 30-day suspension Removal 
under the influence of alcohol, an illegal to removal to removal 
drug, or controlled substance. 

Page2 



National Capital Planning Commission 
Suggested Table of Actions for Correcting Employee Misconduct 

Nature of Offense 1st Offense 2nd Offense 3rd Offense 

c. Sale or transfer of alcohol, drugs, or 30-day suspension Removal 
controlled substances while in a duty status to removal 
or while any person involved is in a duty 
status. 

12. Theft - Stealing, actual or attempted; un-
authorized possession of Government 
property or property of others, or converting 
govemment property to own use. 

a. Where substantial value is not involved Reprimand to Suspension to 5-day suspension 
removal removal to removal 

b. Where substantial value is involved 14-day suspension Removal 

13. Using Government property or Government Reprimand to t-day suspension 14-day suspension 
employees in duty status for other than removal to removal to removal 
official purposes. 

Penalty depends on the value of the 
property or amount of employee time 
involved, the nature of the position held 
by the offending employee, and other 
factors. 

For misuse of Government vehicles, 
see #27 below. 

14. Misuse of official Government credentials. Reprimand to 5-day suspension 14-day suspension 
removal to removal to removal 

15. Deliberate misrepresentation, falsification, Reprimand to 1-day suspension 5-day suspension 
exaggeration, concealment or withholding removal to removal to removal 
of a material fact, or refusal to testify or 
cooperate in an official proceeding. 

16. Loss of or damage to Government property, Reprimand to Reprimand to 14-day suspension 
records, or information [also see #30 below]. 14-day suspension removal to removal 

Penalty depends on value of property or 
extent of damage, and degree of fault 
attributable to employee. 

17. Offenses related to fighting. 

Penalty depends on such factors as 
provocation, extent of any injuries, and 
whether actions were defensive or offensive 
in nature. 

Page3 



National Capital Planning Commission 
Suggested Table of Actions for Correcting Employee Misconduct 

Nature of Offense 

a. Threatening or attempting to inflict 
bodily harm. 

b. Hitting, pushing, or other acts against 
another without causing injury. 

c. Hitting, pushing, or other acts against 
another causing injury. 

Offenses related to Supervisory/Managerial 
Observances of Employee Rights 

18. Sexual harassment. 

19. Discrimination based on race, color, sex, 
religion, national origin, age, marital status, 
sexual preference, political affiliation, 
handicap, or any other non-merit based 
factor. 

20. Violation of an employee's constitutional rights 
(i.e., freedom of speech/ association/religion). 

21. Interference with an employee's exercise 
of, or reprisal against an employee for exercising 
a right to grieve, appeal or file a complaint 
through established procedures. 

22. Reprisal against an employee for providing 
information to an Office of Inspector General 
(or equivalent) or the Office of Special Counsel, 
or to an EEO investigator, or for testifying in an 
official proceeding. 

Offenses Proscribed in Statute 

23. Finding by the U.S. Merit Systems Protection 
Board (MSPB) of a prohibited personnel practice 
based on a Special Counsel complaint. 
[5 USC Chapter 23] 

24. Soliciting contributions for a gift for a superior; 
making a donation as a gift to a superior; 
accepting a gilt from an employee receiving 

1st Offense 

Reprimand to 
14--day suspension 

Reprimand to 
30-day suspension 

:JO..day suspension 
to removal 

Reprimand to 
removal 

Reprimand to 
removal 

Reprimand to 
removal 

Reprimand to 
removal 

30-day suspension 
to removal 

2nd Offense 

14-day suspension 
to removal 

30-day suspension 
to removal 

Removal 

5-day suspension 
to removal 

5-day suspension 
to removal 

5-day suspension 
to removal 

5-day suspension 
to removal 

Removal 

3rd Offense 

3lJ..day suspension 
to removal 

Removal 

30-day suspension 
to removal 

30-day suspension 
to removal 

30-day suspension 
to removal 

30-day suspension 
to removal 

REPRIMAND TO REMOVAL 
or 

ASSESSMENT OF CIVIL PENALTY NTE $1000 
(to be determined by the MSPB) 

[5 USC §1215] 

REPRIMAND TO REMOVAL 

Page4 



National Capital Planning Commission 
Suggested Table of Actions for Correcting Employee Misconduct 

Nature of Offense 1st Offense 2nd Offense 3rd Offense 

less pay. [5 USC §7351] 

25. Accepting a gift in return for being influenced 
in the performance of an official act. 
[5 USC §7353] 

26. Willfully using or authorizing the use of a 
government passenger motor vehicle 

REPRIMAND TO REMOVAL 

1-MONTH SUSPENSION TO REMOVAL 
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National Capital Planning Commission 
Suggested Table of Actions for Correcting Employee Misconduct 

Nature of Offense 

for other than official purposes. 
[31 USC§ 638a(c)(2)] 

27. Prohibited political activity 

a. Violation of prohibition against political 
contributions. [5 USC §7326] 

b. Violation of prohibition against campaigning 
or influencing elections. 
[5 USC §7324] 

28. Failure to deposit into the Treasury money 
accruing from lapsed salaries or from unused 
appropriations for salaries. 
(5 use §5501 J 

29. Action against national security. 
(5 use §7532] 

30. Mutilating or destroying a public record. 

[18 USC §2071] 

1st Offense 2nd Offense 3rd Offense 

1-MONTH SUSPENSION TO REMOVAL 

1-MONTH SUSPENSION TO REMOVAL 

REMOVAL 

SUSPENSION OR REMOVAL 

REMOVAL, FINE AND/OR IMPRISONMENT OF NOT 
MORE THAN THREE (3) YEARS 

Pages 
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~0~, ~----- National Credit Union Administration 

l\/1s-rl"" 

Office of the Chairman 

The Honorable Jacqueline A. Berrien 
Chair 

March 31, 2011 

U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Re: Annual No FEAR Act Report 

Dear Chairwoman Berrien: 

It is my pleasure to submit the National Credit Union Administration's Annual Report to 
Congress on the Notification and Federal Employee Antidiscrimination and Retaliation Act of 
2002 for Fiscal Year 2010. 

The enclosed report includes the status and disposition of Federal court cases arising under each 
of the respective areas of law specified in the Act during the fiscal year. It also discusses the 
agency's notification, training, and disciplinary policies and provides analyses of the data 
collected under the Act. NCUA has submitted the report to each entity designated under Section 
203 of the Act. 

If you have questions regarding the agency's submission please contact S. Denise Hendricks, 
Director of Equal Opportunity Programs at (703) 518-6326. 

Enclosure 

Sincerely, 

Ofl-
Debbie Matz 
Chairman 

1775 Duke Street - Alexandria, VA 22314-3428 - 703-518-6300 
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NCUA No Fear Act Report FY 2010 
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I. EXECUTIVE SUMMARY 

NCUA is an independent regulatory agency under the Executive Branch of the 
United States Government. NCUA charters, supervises, and insures federally
chartered credit unions and administers the National Credit Union Share 
Insurance Fund (NCUSIF) for federal credit unions and federally-insured, state
chartered credit unions. NCUA's operating expenses are financed solely by 
funds received from federal credit unions for services performed and from 
administration of the NCUSIF. 

NCUA is headquartered in the Central Office in Alexandria, Virginia. The Central 
Office provides policy and direction for the agency. It coordinates and evaluates 
the agency's supervision and examination programs and administers the 
NCUSIF. The agency also has five regional offices located in New York, Virginia, 
Georgia, Texas, and Arizona. The regions oversee the supervision and 
examination of credit unions and implement the policies of the NCUA Board. 

NCUA's total workforce consists of approximately 1095 employees (1074 
permanent and 21 temporary) employees serving in professional, administrative, 
technical, and clerical positions; 78% of the individuals employed by NCUA are 
Credit Union Examiners. 

NCUA fully supports the merit system principles. As such, NCUA policy prohibits 
discrimination based on race, color, religion, national origin, sex (including sexual 
harassment), age (40 years and over), disability (mental and physical), genetic 
information, or reprisal for any protected activity. The agency is also committed 
to affording employees their rights and protections available under federal 
antidiscrimination, whistleblower protection and retaliation laws. 

II. BACKGROUND 

The Notification and Federal Employee Antidiscrimination and Retaliation Act of 
2002 ("No FEAR Act"), Public Law 107-174, went into effect on October 1, 2003. 
The Act requires federal agencies to be accountable for violations of 
antidiscrimination and whistleblower protection laws and post certain statistical 
data relating to federal sector equal employment opportunity (EEO) complaints 
filed with the agency. 

Section 203 of the No FEAR Act requires that each federal agency submit an 
annual Report to Congress not later than 180 days after the end of each fiscal 
year. Agencies must report on the number of federal court cases arising under 
each of the respective areas of law specified in the Act in which discrimination 
was alleged; the status or disposition of cases; the amount of money required to 
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be reimbursed; the number of employees disciplined; any policies implemented 
related to appropriate disciplinary actions against a federal employee who 
discriminated against any individual, or committed a prohibited personnel 
practice; and an analysis of the data collected with respect to trends, causal 
analysis, etc. 

Section 203 of the No FEAR Act requires federal agencies to submit annual 
reports to the Speaker of the House of Representatives, President pro tempore 
of the Senate, Committees on Governmental Affairs of the Senate and 
Government Reform of the House of Representatives, each committee of 
Congress with jurisdiction relating to the agency, the Attorney General, the Chair 
of the Equal Employment Opportunity Commission (EEOC) and the Director of 
the Office of Personnel Management (OPM). Additionally, OPM's final 
regulations on the No FEAR Act on Reporting and Best Practices issued 
December 28, 2006, require agencies to provide a copy of this report to it. 

Ill. DATA REQUIRED UNDER SEC. 203 of NOFA, Pub. L. 107-174, and 
5 CFR §724.302 

1. The number of cases in federal court pending or resolved in each fiscal year 
and arising under each of the respective provisions of the federal 
antidiscrimination laws and whistleblower protection laws applicable to them as 
defined in 5 C.F.R. §724.102, in which an employee, former employee or 
applicant alleged a violation(s) of these laws, separating data by the provision(s) 
of law involved. 

None. 

2. (a) The status or disposition of cases described in question (1 ); (b) the amount 
of money required to be reimbursed to the Judgment Fund by the agency for 
payments as defined in 5 C.F.R. §724.102; (c) the amount of reimbursement to 
the Fund for attorney's fees where such fees have been separately designated. 

(a) None. 
(b) None. 
(c) None. 

3. In connection with the cases identified above, the total number of employees 
in each fiscal year disciplined (reprimand, suspension without pay, reduction in 
grade or pay, or removal) and the specific nature of the disciplinary actions 
taken, separated by the provision(s) of law involved. 

None. 
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4. The final year-end data about discrimination complaints for each fiscal year 
that was posted in accordance with Equal Employment Opportunity Regulations 
29 C.F.R. §§1614. 701, et seq. 

See Appendix 1. 

5. Whether or not in connection with cases in federal court, the number of 
employees in each fiscal year disciplined in accordance with agency policy. The 
specific nature, e.g., reprimand, etc. of the disciplinary actions taken must be 
identified. 

None. 

6. A detailed description of the agency's policy for taking disciplinary action 
against federal employees for conduct that is inconsistent with federal 
antidiscrimination laws and whistleblower protection laws or for conduct that 
constitutes another prohibited personnel practice revealed in connection with 
agency investigations of alleged violations of these laws. 

NCUA administers the Discipline/Adverse Action program in accordance with 5 
C.F.R. Part 752. NCUA does not have a table of penalties. Disciplinary action 
against employees for conduct inconsistent with federal antidiscrimination laws 
and whistleblower protections or for conduct which constitutes a prohibited 
personnel practice would be determined based on the circumstances. 

7. An analysis of the information described under paragraphs (1) through (6) (in 
conjunction with data provided to the Equal Employment Opportunity 
Commission in compliance with part 1614 of title 29 of the Code of Federal 
Regulations) including: 

a. an examination of trends; 
b. causal analysis; 
c. practical knowledge gained through experience; and 
d. any actions planned or taken to improve complaint or civil rights 

programs of the agency. 

See analysis in section IV below. 

8. For each fiscal year, any adjustment needed or made to the agency's budget 
to comply with its Judgment Fund reimbursement obligations incurred under the 
5 C.F.R. §724. 103. 

None. 
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9. The agency's written plan developed under 5 C.F.R. §724.203(a) to train its 
employees. 

NCUA has fully implemented its No Fear Act training for staff as contemplated by 
the Act and OPM regulations. The agency issued mandatory No Fear Act 
training to all staff on November 17, 2008, as well as the agency's No Fear Act 
Notice. For that training, the agency used a web-based tool as a means to 
deliver the training to all the agency's employees throughout the country. Staff 
was given thirty days to review the training. The agency's Office of Human 
Resources also provides the training to new hires within 60 calendar days of their 
appointment. The agency formalized its training plan in writing on March 23, 
2007. Pursuant to agency policy, NCUA provides regular EEO training to 
managers. The agency requires all staff to view on line harassment prevention 
training. 

IV. EEO Complaint Activity Analysis 

A. Trend Analysis 

During FY 2010, the number of EEO complaints at NCUA increased to six from 
the previous year of four. NCUA takes numerous steps to keep staff informed of 
their right to initiate counseling for discrimination allegations. EEO information is 
visibly maintained throughout the agency in various formats. The Equal 
Opportunity Programs office (EOP) maintains a SharePoint site that includes all 
EEO guidance, instructions and policy. Additionally, the NCUA website contains 
No Fear Act data and readers can view reasonable accommodation instructions 
and the agency's EEO Policy Statement. New employees are provided a copy of 
EEO policy statements and information on their rights under applicable EEO 
laws. EOP briefs all new examiner hires during the agency's Level I training. 
Applicants for employment can access links to the No Fear Act Data, EEO Policy 
Statement, No Fear Act Notice, Reasonable Accommodation Procedures 
Instruction, and EEO Complaint Process guidance from the agency's Career 
page on its website. They may also select "contact us" from the Contacts page 
for further information from EOP. EEO posters containing antidiscrimination and 
EEO counseling information are posted throughout the Central Office, Regional 
offices, and Office of Human Resources. EEO information is provided to staff at 
agency conferences, as well as through newsletters, emails, the EOP SharePoint 
site, and on-line training. 

During FY 201 O, the bases and allegations made in the six complaints filed were 
as follows: 

- Case 1: discrimination based on race (Iranian), national origin (Middle 
Eastern), and age discrimination, when the complainant was terminated. This 
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case was dismissed in a final agency decision for failure to state a claim pursuant 
to 29 C.F.R. §1614.107(a)(1). 

- Case 2: the complainant alleged retaliatory harassment when he 
received a negative mid-year performance evaluation in July 2009, and 
was given a proposed three-day suspension. The complainant further 
claimed reprisal when the agency rescinded accommodations in the form 
of a long-standing modified work schedule and telecommute agreement. 
The agency executed a global settlement to resolve the claims in this 
complaint and a complaint that was pending a hearing before the EEOC. 

- Case 3: the complainant made multiple claims of discrimination based 
on race (African American), age, and disability including harassment and 
nonselection. This case is currently pending a hearing before an EEOC 
administrative judge. 

- Case 4: the complainant claimed disability discrimination when a 
request for a reasonable accommodation was denied and when 
employment was terminated. The agency settled this case with a 
settlement agreement. 

- Case 5: the complainant alleged discrimination based on race (African 
American) when reassigned to another position. This complaint is 
pending a hearing before an EEOC administrative judge. 

- Case 6: the complainant claimed retaliation when the 2009 
performance appraisal was downgraded. This complaint is pending a 
hearing before an EEOC administrative judge. 

The four complaints that carried over to FY 2010 from prior fiscal years were all 
closed as a result of settlement during FY 2010 (this includes the complaint 
referred to in Case 2). 

Over the past six fiscal years, the basis most frequently alleged by complainants 
was age discrimination (16), followed by reprisal claims (11 ). Disability 
discrimination and race discrimination each were named as bases in half (3) of 
the formal complaints filed in FY 2010. 

B. Causal Analysis 

See paragraph A above. 
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C. Practical Knowledge Gained Through Experience 

The agency continues to recognize that demonstrated commitment by the 
agency's leadership as well as training initiatives are keys to maintaining a work 
environment free from discrimination, retaliation and harassment. EEO and 
Diversity Policy Statements were updated and reissued to all agency staff on 
September 23, 2010. Furthermore, Chairman Matz released an email to all staff 
on November 4, 2009, which updated one of her goals for the agency: "An 
employer of choice and reliable partner with elected labor representatives, 
understanding that employees are its most important asset - and a diverse 
workforce enriches the agency, the employees and enhances the output." 

During the reporting period, NCUA provided several training opportunities for 
managers and employees. New managers received a 1 Y. day training 
conducted by EEOC trainers and EOP staff. The online harassment prevention 
training contract was extended to provide new hires with training on their EEO 
rights and a basic understanding of federal antidiscrimination statutes and 
discriminatory harassment. EOP staff continued to perform EEO overview 
training for all newly hired examiners. 

D. Action Planned!Taken to Improve Agency Complaint or Civil Rights 
Program 

Action Planned 

While the agency continues to make strides, it intends to focus on collecting and 
analyzing various workforce data in order to fully meet EEOC's standards for 
achieving a model program, particularly by incorporating mechanisms for 
identifying triggers, analyzing barriers and developing action plans. The agency 
intends to evaluate any barriers to entry into the workforce for groups that 
continue to have low participation rates in the examiner ranks. 

The agency hired a Recruitment Coordinator who developed a new recruitment 
plan to improve outreach strategies. The agency adopted a Special Program 
Plan for the Recruitment, Hiring, and Advancement of Individuals with Targeted 
Disabilities. 

The agency issued a five-year Strategic Plan during FY 2010. A goal within the 
current draft includes strong NCUA succession management with a focus on 
achieving and maintaining a workforce based on EEO and diversity principles. An 
EEO and diversity objective was incorporated into the Annual Performance 
Budget and Human Capital Plans. 

The agency continues to research reliable ways to track applicant data (gender, 
race, national origin, and disability status) in light of the agency's use of the 
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Federal Career Intern Program for new examination staff and implementing 
collection procedures using EEOC demographic survey form. 

The agency has dedicated funds in 2010 to hire several summer interns from 
programs such as the Washington Internships for Native Students (WINS), 
Hispanic Association of Colleges and Universities (HACU), National Association 
for Equal Opportunity in Higher Education (NAFEO), and the Workforce 
Recruitment Program (WRP). 

The agency is revising its Reasonable Accommodation Procedures, NCUA 
Instruction 1270.07. It will also devise a method for tracking reasonable 
accommodation requests and ensuring that requests are responded to within the 
agency's established time frames. 

Action Taken 

Several FY 2010 achievements are noted in the agency's effort to support and 
improve its EEO program. Agency leadership again directed the focus of 
managers towards expanding recruitment pools and ensuring greater access to 
employment opportunity. Training initiatives kept managers abreast of changes 
in EEO law and improved data collection efforts allowed the agency to improve 
its ability to analyze the workforce. 

As noted above, NCUA's leadership continued to demonstrate its commitment to 
the EEO program during the fiscal year. The EEO Policy Statement and 
Diversity Policy Statement signed by Chairman Matz were updated and reissued 
to all staff in September 2010. EOP distributed policy statements widely through 
a variety of formats, as well as the agency's harassment prevention policies and 
complaint procedures. 

The Regional Offices engaged in focused recruitment and marketing and 
regularly worked with EOP to recruit WRP candidates and disabled veterans. 
During FY 2010, several managers inquired about the Schedule A hiring 
authority to recruit and hire individuals with disabilities and they conducted active 
recruitment searches for qualified candidates with targeted disabilities. As a 
result, a deaf individual was hired as a Credit Union Examiner - a first for NCUA. 

EOP arranged several student summer internships during the year from 
organizations that serve groups historically underrepresented in the federal 
government. The Offices of Human Resources, General Counsel, Examination 
and Insurance, Small Credit Union Initiatives, and Chief Information Officer 
hosted students from the WINS program, NAFEO, HACU, and the WRP. 
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All new hires received the online harassment prevention course and an EEO 
briefing during Level 1 training class. New supervisors received twelve hours of 
classroom EEO training. 
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NATIONAL ENDOWMENT FOR THE HUMANITIES 

WASHINGTON, D.C. 20908 

March 16, 2011 

U.S. Equal Employment Opportunity Commission 
Office of Federal Operations 
Attn: Carlton M. Hadden 
131 M Street, NE 
Fourth Floor-Suite 4NW02F 
Washington, DC 20507 

Subject: Title II NEH NO FEAR DATA REPORT 

Mr. Hadden: 

r&_D_Y--D 
MAR 31 ~~ 

EEOC/OFO 

There were no incidents of discrimination reported to the National Endowment 
for the Humanities (NEH) during fiscal year 2010. All statistical data relating to equal 
employment opportunity complaints are filed on the NEH agency website. NEH did not 
pay for any discrimination or whistleblower judgments, awards, or settlements out of the 
agency's budget. 

1. The number of cases arising under each of the respective provisions of law 
covered by paragraphs (1) and (2) of section 20l(a) in which discrimination on 
the part of such agency was alleged: NONE; 

2. The status or disposition of cases described in paragraph (1 ); 

3. The amount of money required to be reimbursed by such agency under section 
201 in connection with each of such cases, separately identifying the aggregate 
amount of such reimbursements attributable to the payment of attorney's fees, if 
any: NONE; 

4. The number of employees disciplined for discrimination, retaliation, harassment, 
or any provision of law refem:d to in paragraph (1 ): NONE; 

5. The final year-end data posted under section 30l(c)(l)(b) for such fiscal year 
(without regard to section 30l(c)(2)): NONE; 

6. A detailed description of: 
A) The policy implemented by the agency relating to appropriate disciplinary 

actions against a Federal employee who: 
• Discriminated against any individual in violation of any of the laws 

cited under section 201(a)(l) or (2);or 
• Committed another prohibited personnel practice that was revealed 

in the investigation of a complaint alleging a violation of any of the 
laws cited undt:r section 20l(a)(l) or (2); and 



B) With respect to each of such laws, the number of employees who are 
disciplined in accordance with such policy and the specific nature of the 
disciplinary action taken: NONE; 

7) An analysis of the information described under paragraphs (1) through (6) (in 
conjunction with data provided to the Equal Employment Opportunity 
Commission in compliance with part 1614 of title 29 of the Code of Federal 
Regulations) including: 

A) An examination oftn:nds; 
B) Casual analysis; 
C) Practical knowledge gained through experience; and 
D) Any actions planned or taken to improve complaint or civil rights 

programs of the agency; and 

8) Any adjustment (to the extent the adjustment can be ascertained in the budget of 
the agency) to comply with the requirements under section 201. NONE 

NEH employees were provided "NO FEAR ACT" training during October 2010. 
Any questions concerning this report should be referred to Willie V. McGhee EEO 
Officer, at (202)606-8233. 

Respectfully Submitted, 

a~a-JaA--
Carole Watson 
Director Equal Employment Opportunity 

Attachment: NEH EEO Data, 1999-2010 
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No FEAR Act Notice 

On May 15, 2002, Congress enacted the "Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002, " which is now 
known as the No FEAR Act. One purpose of the Act is to "require that 
Federal agencies be accountable for violations of antidiscrimination and 
whistleblower protection Jaws." Public Law 107-174, Summary. In 
support ofthis purpose, Congress found that "agencies cannot be run 
effectively if those agencies practice or tolerate discrimination." Public 
Law 107-174, Title I, General Provisions, section 101(1). 

The Act also requires this agency to provide this notice to Federal 
employees, form(:r Federal employees and applicants for Federal 
employment to inform you of the rights and protections available to you 
under Federal antidiscrimination and whistleblower protection laws. 

Anti-Discrimination Laws 

A Federal agency cannot discriminate against an employee or applicant 
with respect to the terms, conditions or privileges of employment on the 
basis of race, color, religion, sex, national origin, age, disability, marital 
status or political affiliation. Discrimination on these bases is prohibited 
by one or more o:fthe following statutes: 5 U.S.C. § 2302(b)(l), 29 
U.S.C. § 206(d), 29 U.S.C. § 631, 29 U.S.C. § 633a, 29 U.S.C. § 791, and 
42 U.S.C. § 2000e-16. 

If you believe that you have been the victim of unlawful discrimination 
on the basis of race, color, religion, sex, national origin or disability, you 
must contact an Equal Employment Opportunity (EEO) counselor within 
45 calendar days of the alleged discriminatory action, or, in the case of a 
personnel action, within 45 calendar days of the effective date of the 
action, before you can file a formal complaint of discrimination with your 
agency. See, e.g. 29 C.F.R. Part 1614. If you believe that you have been 
the victim of unlawful discrimination on the basis of age, you must either 
contact an EEO counselor as noted above or give notice of intent to sue to 
the Equal Employment Opportunity Commission (EEOC) within 180 
calendar days of the alleged discriminatory action. If you are alleging 
discrimination based on marital status or political affiliation, you may file 
a written complaint with the U.S. Office of Special Counsel (OSC) (see 
contact information below). In the alternative (or in some cases, in 
addition), you may pursue a discrimination complaint by filing a 
grievance through your agency's administrative or negotiated grievance 
procedures, if such procedures apply and are available. 

http://www.neh.gov/whoweare/NoFearActNotice.html 1/20/2011 
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Whistle-BlowHr Protection Laws 

A Federal employee with authority to talce, direct others to talce, 
recommend or approve any personnel action must not use that authority to 
talce or fail to talcc, or threaten to talce or fail to take, a personnel action 
against an employee or applicant because of disclosure of information by 
that individual that is reasonably believed to evidence violations of law, 
rule or regulation:, gross mismanagement; gross waste of funds; an abuse 
of authority; or a substantial and specific danger to public health or safety, 
unless disclosure of such information is specifically prohibited by law and 
such information is specifically required by Executive order to be kept 
secret in the interest of national defense or the conduct of foreign affairs. 

Retaliation against an employee or applicant for making a protected 
disclosure is prohibited by 5 U.S.C. § 2302(b)(8). If you believe that you 
have been the victim of whistleblower retaliation, you may file a written 
complaint (Form OSC-11) with the U.S. Office of Special Counsel at 
1730 M Street NW., Suite 218, Washington, DC 20036-4505 or online 
through the OSC Web 
site--www .osc.gov. 

Retaliation for Engaging in Protected Activity 

A Federal agency cannot retaliate against an employee or applicant 
because that individual exercises his or her rights under any of the Federal 
antidiscrimination or whistleblower protection laws listed above. If you 
believe that you are the victim of retaliation for engaging in protected 
activity, you must follow, as appropriate, the procedures described in the 
Antidiscrimination Laws and Whistleblower Protection Laws sections or, 
if applicable, the administrative or negotiated grievance procedures in 
order to pursue any legal remedy. 

Disciplinary Actions 

Under the existing laws, each agency retains the right, where appropriate, 
to discipline a Federal employee for conduct that is inconsistent with 
Federal Antidiscrimination and Whistleblower Protection Laws up to and 
including removal. If OSC has initiated an investigation under 5 U.S.C. § 
1214, however, according to 5 U.S.C. § 1214(f), agencies must seek 
approval from the Special Counsel to discipline employees for, among 
other activities, engaging in prohibited retaliation. Nothing in the No 
FEAR Act alters ·~xisting laws or permits an agency to talce unfounded 
disciplinary action against a Federal employee or to violate the procedural 
rights of a Federal employee who has been accused of discrimination. 

Additional Information 

For further information regarding the No FEAR Act regulations, refer to 5 
C.F.R. Part 724, as well as the appropriate offices within your agency 
(e.g., EEO, Office of Human Resources, Office of the General Counsel). 
Additional infomtation regarding Federal antidiscrimination, 
whistleblower protection and retaliation laws can be found at the EEOC 
Web site--www.eeoc.gov and the OSC Web site--www.osc.gov. 

http://www.neh.gov/whoweare!NoFearActNotice.html 1/20/2011 
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Existing Rights Unchanged 

Pursuant to section 205 of the No FEAR Act, neither the Act nor this 
notice creates, expands or reduces any rights otherwise available to any 
employee, former employee or applicant under the laws of the United 
States, including the provisions of law specified in 5 U.S.C. § 2302(d). 

No FEAR Act Data 

Read the 2010 EEO Report. 

http://www.neh.gov/whoweare/NoFearActNotice.html 
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Equal Employment Opportunity Data 
Posted Pursuant to Title Ill of the Notification 
and Federal Employee Antidiscrimination 
and Retaliation Act of 2002 (No FEAR Act), 
Pub. L. 107-174: National Endowment for the Humanities 

Section 301 of the Notification and Federal Employee Anti-Discrimination 
and Retaliation Act of2002 (No Fear Act) requires each federal agency to 
post summary statistical data pertaining to complaints of employment 
discrimination filed against it by employees, former employees, and 
applicants for employment under 29 C.F.R.Part 1614. The specific data to 
be posted is described in section 30l(b) of the Act and 29 CFR 1614.704. 
The required summary statistical data for EEO complaints filed against the 
National Endowment for the Humanities is available below. 

The posting of EEO data on agency public Web sites is intended to assist 
Congress, federal agencies, and the public to assess whether and the extent 
to which agencies are living up to their equal employment opportunity 
responsibilities. 

Data as - End of 4th Quarter FY 2010 

Complaint Activity FY 2010, 4th Quarter Comparative Date 
Previous Fiscal Year Date 
2001- 2000 1999 
2009 

Number of 0 0 1 0 
Como lain ts 
Number of 0 0 1 0 
Complainants 
Repeat Filers 0 0 0 0 

Complaints by Basis FY 2010 Comparative Date 
4th Quarter Previous Fiscal Year 

Date 
2001- 2000 1999 
2009 

Race 0 0 1 0 
Color 0 0 0 0 

http://www.neh.gov/whoweare/eeoreport2010 .html 1/20/2011 
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Religion 0 0 0 0 
National Origin 0 0 0 0 

Sex (including complaints filed under 0 0 0 0 
Equal Pay Act) 
Disability 0 0 0 0 
Age 0 0 0 0 
Reprisal 0 0 0 0 
Other 0 0 0 0 

Complaints by Issues FY 2010 4th Comparative Date 
Quarter Previous Fiscal Year Date 

2001- 2000 1999 
2009 

Annointment!Hire 0 0 0 0 
Assignment of Duties 0 0 0 0 
Conversion to Full-Time 0 0 0 0 
Disciplinary Action 0 0 0 0 
Demotion 0 0 0 0 
Reprimand 0 0 0 0 
Susoension 0 0 0 0 
Removal 0 0 0 0 
Other 0 0 0 0 
Dutv Hours 0 0 0 0 
Evaluation Reorisal 0 0 0 0 
Examination/Test 0 0 0 0 
Harassment 0 0 0 0 
Non-Sexual 0 0 0 0 
Sexual 0 0 0 0 
Medical Examination 0 0 0 0 
Pav (including overtime) 0 0 0 0 
Promotion/Non-Selection 0 0 1 0 
Reassignment 0 0 0 0 
Denied 0 0 0 0 
Directed 0 0 0 0 
Reasonable Accomodation 0 0 0 0 
Reinstatement 0 0 0 0 
Retirement 0 0 0 0 
Termination 0 0 0 0 
Terms/Conditions of 0 0 0 0 
Employment 
Time and Attendance 0 0 0 0 
Training 0 0 0 0 
Other 0 0 0 0 

http://www.neh.gov/whoweare/eeoreport201 O.html 1/20/2011 
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Processing Time End FY 2010 End of FY 2007 
Number Average Number Average 

Davs Davs 
All Complaints Pending in Investigative 0 0 0 0 
Stage 
All Complaints Pending in Final Agency 0 0 0 0 
Action Stage 
All Complaints Pending in which a 0 0 0 0 
Hearing was not Requested 
Time in Investigation Stage 0 0 0 0 
Time to Issue Final Agencv Decision 0 0 0 0 
All Complaints Pending in which a 0 0 0 0 
Hearing was Requested 
Time in Investigation Stage 0 0 0 0 
Time to Issue Final Agencv Decision 0 0 0 0 

Complaints Dismissed by FY 2010, 4th Comparative Date 
Agency Quarter Previous Fiscal Year 

Date 
2001- 2000 1999 
2009 

Total Complaints Dismissed by 0 0 0 0 
Agency 
Average Days Pending Prior to 0 0 0 0 
Dismissal 

Total Final FY 2010, 4th Quarter Comparative Date 
Agency Previous Fiscal Year Date 
Actions WO! 2000 1999 
Finding 2009 
Discrimination # % # % # % 
Total Number 0 0 0 0 0 0 
of Findings 
Without 0 0 0 0 0 0 
Hearing 
With Hearing 0 0 0 0 0 0 

Total Final Agency Actions Finding FY 2010 Comparative Date 
Discrimination 4th Previous Fiscal Year 

Quarter Date 
2001- 2000 1999 
2009 

# % # % # % 

http://www.neh.gov/whoweare/eeoreport20 IO.html 1/20/2011 
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Total Number of Findings 0 0 0 0 0 0 
Number of Findings Rendered Without 0 0 0 0 0 0 
Hearing 

Number of Findings Rendered After 0 0 0 0 0 0 
Hearing 
Race 0 0 0 0 0 0 
Color 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 
Sex (include Equal Pay Act) 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 
Age 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 

Total Final Agency Actions FY 2010 Comparative Date 
Finding Discrimination 4th Quarter Previous Fiscal Year Date 

2001-2009 2000 1999 
# % # % # % 

Total Number of Findings 0 0 0 0 0 0 
Findings Without Hearing 0 0 0 0 0 0 
Findings After Hearing 0 0 0 0 0 0 
Aooointment/Hire 0 0 0 0 0 0 
Assi1mment of Duties 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 
Disciplinary Action 0 0 0 0 0 0 
Demotion 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 
Other 0 0 0 0 0 0 
Dutv Hours 0 0 0 0 0 0 
Evaluation Aooraisal 0 0 0 0 0 0 
Exarninationffest 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 
Non-Sexual 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 
Medical Examination 0 0 0 0 0 0 
Pav (Including Overtime) 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 
Reassignment 0 0 0 0 0 0 
Denied 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 
Reasonable Accomodation 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 

http://www.neh.gov/whoweare/eeoreport2010.html 1/20/2011 
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Termination 0 0 0 0 0 0 
Terms/Conditions of 0 0 0 0 0 0 
Employment 
Time and Attendance 0 0 0 0 0 0 
Training 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Complaints FY Comparative Date 
2010 Previous Fiscal Year Date 

Pending from Previous Fiscal 4th 2001- 2000 1999 
Years by Status Quarter 2009 
Total Complaints from Previous 0 0 0 0 
Fiscal Years 
Total Complaints 0 0 0 0 

Number complaints 
pendin2 - r as of 9/301 

Investigation 0 0 0 0 
ROI Issued, Pending 0 0 0 0 
Complainant's Action 
Hearing 0 0 0 0 
Final Agency Action 0 0 0 0 
Appeal with EEOC Office of 0 0 0 0 
Federal Operations 

Complaint Investigations FY 2010 Comparative Date 
4th Previous Fiscal Year 

Quarter Date 
2001- 2000 1999 
2009 

Number Pending Completion of 0 0 0 0 
Investigation 
Pending Investigations over Required 0 0 0 0 
Time Frames 

For additional information, please contact the NEH EEO Office at 202-606-8238. 

http://www.neh.gov/whoweare/eeoreport201 O.html 1120/2011 
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nkFICE OF THE UNDER SECRETARY OF DEFENSE fr 4000 DEFENSE PENTAGON 
WASHINGTON, D.C. 20301-4000 

MAR 2 9 2011 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Ms. Berrien: 

I 
a-

1J 
I;-.? 

D 
(.11 

Enclosed please find a compilation of Fiscal Year 2010 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management (OPM) at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

, We did not receive a report from the Department of the Army and will submit that 
compop.ent's report to you under separate cover as soon as possible. 

\ 

If you have any questions about this submission or require more information, please 
contact Ms. Marilee Perkal at 703.571.9337 or at marilee.perkal@osd.mil. 

• 

Enclosure: 
As stated 

Sincerely, 

arrett, CAPT, USN 
Deputy Director 
Office of Diversity Management and 

Equal Opportunity 
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NOTIFICATION AND FEDERAL EMPLOYEE ANTI-DISCRIMINATION AND RETALIATION ACT OF 2002 (NO FEAR ACT) 
National Geospatial-Intelligence Agency (NGA) 

Executive Summary 
 
The National Geospatial-Intelligence Agency (NGA) provides its Annual Report to the 
Department of Defense Office of Diversity Management and Equal Opportunity for Congress as 
required by Section 203 of the Notification and Federal Employee Antidiscrimination and 
Retaliation Act 2002 (“No FEAR Act”), Public Law 107-174.  Section 203 of the No FEAR Act 
requires Federal agencies submit specific information relating to its EEO complaints activity and 
resulting disciplinary actions, Judgment Fund reimbursements, adjustments to agency budgets 
to meet reimbursement requirements, as well as an analysis of trends, causation, and practical 
knowledge gained through experience. 
 
This No Fear Act Annual Report covers Fiscal Year (FY) 2010, from October 1, 2009 to 
September 30, 2010.  During FY2010, NGA’s Office of Diversity Management and Equal 
Employment Opportunity (ODE) implemented a number of programs to enhance and heighten 
awareness of diversity and inclusion across the agency.  ODE accomplishments include 
expansion of the Diversity and Inclusion Strategic Plan Reporting Tool used to assist with action 
planning, best practice sharing and for reporting purposes; deployment of multiple diversity 
computer based training opportunities; and, conducted customized Diversity Dialogues which 
were fully endorsed by the agency’s senior leadership and designed to encourage open 
dialogue about specific topics focused on diversity, respect and inclusion.  In FY2010 ODE 
hosted a Diversity Career Summit in the District of Columbia (DC). The summit emphasized the 
importance of diversity and career development.  Topics included, “Making Diversity Work: 
Defeating Bias in the Workplace” and “What’s at your Core?  The NGA Core Values and 
Personal Professionalism.”  Attendees were provided opportunities to connect with senior 
executives both formally and informally through workshops and networking events.  ODE 
continues to seek ways to increase participation in the agency’s Alternative Dispute Resolution 
(ADR) Program by hosting “Open Hours” at various agency campuses to promote the benefits of 
participating in the program; redesigning ADR marketing materials and providing briefings that 
emphasize the benefits of resolving workplace issues at the earliest stage and lowest level 
possible. Throughout FY2010, members of the ODE Resolution Resource Center worked with 
the PeopleSoft development team to modify the EEO Complaints Tracking Module and to launch 
the ADR Case Tracking Module. Both modules now allow electronic tracking of all EEO 
complaints and ADR cases regardless of the individual’s status.  In addition, ODE continues to 
improve the EEO complaints program by reviewing and updating the Discriminations Complaints 
Processing Instruction, establishing internal reporting and tracking mechanics, and offering 
multiple refresher training opportunities to collateral duty EEO counselors.  
 
In FY2010 nineteen (19) administrative complaints were filed against NGA.  This represents a 
38 percent decrease in complaints filed against NGA as compared to FY2009 when a total of 
thirty-one (31) complaints were filed.  The EEO complaints activity remains relatively consistent 
with respect to bases of alleged discrimination and does not show any significant increase in 
complaints filed on certain bases given the size of the workforce.  Similarly, the EEO complaints 
activity remains relatively consistent with respect to issues raised.  The two most frequently 
raised issues involved performance management and harassment (non-sexual). The agency 
experience a decrease in the number of claims raised involving pay and termination.   A 
synopsis of the complaints received is provided in the Formal EEO Complaints Data section of 
this report.   
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NOTIFICATION AND FEDERAL EMPLOYEE ANTI-DISCRIMINATION AND RETALIATION ACT OF 2002 (NO FEAR ACT) 
National Geospatial-Intelligence Agency (NGA) 

 
NGA used the services of the DoD Investigations and Resolutions Divisions (IRD) to conduct 
investigations of all formal complaints filed.   During FY2010, NGA received all final Reports of 
Investigations (ROIs) from IRD within the 180 day processing time.  
 
During FY2010 the Agency had two cases in Federal court, pending under the various laws 
covered in the No FEAR Act.  Of the two cases pending, one was filed in FY2010.  One decision 
was issued in FY2010 by a Federal court judge in favor of the agency.  There was one finding of 
retaliation by an employee (management official) under the provisions of the law cited in Section 
201(c) of the No FEAR Act.  The appropriate training was provided to the management official 
as order by the Office of Federal Operations.  It should also be noted that NGA makes every 
effort to ensure all employees receive appropriate training annually to foster a workplace where 
diversity and inclusion are valued.   
 
Although the agency had one finding of retaliation, the agency had no reimbursements to the 
Judgment Fund in FY2010.  All awards were disbursed from the agency’s operating budget. 
 
NGA did not encounter any challenges managing EEO complaints on hand during FY2010.  All 
necessary resources were available to adequately meet all regulatory requirements to include 
reporting, training and timely counseling in addition to implementing numerous process 
improvements.   
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I.  Legislative Requirement 
 

The Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 
(commonly known as the “No FEAR Act”), Public Law 107-174, was enacted on May 15, 2002.  
By enacting the No FEAR Act, Congress increased accountability regarding violations of 
antidiscrimination and whistleblower protection laws.  The No FEAR Act directed Federal 
agencies to post quarterly equal employment opportunity (EEO) complaints data on its public 
web site, reimburse the Judgment Fund, and submit an annual report to Congress. 

 
5 CFR Subpart 724.302 paragraphs (a)(1) through (2)(9) list the reporting obligations in 
connection with the No FEAR Act.  This Annual Report to Congress includes the following data 
and analysis for fiscal years 2006 to 2010: 

 
 Number of pending or resolved cases in Federal court for each fiscal year arising under 

each of the respective provisions of the Federal Antidiscrimination Laws and Whisteblower 
Protection Laws;  
 

 Amount of money reimbursed to the Judgment Fund by the Agency for payments as 
defined;  

 
 The amount of reimbursement to the Judgment Fund for attorney’s fees where such fees 

have been separately designated; 
 

 Number of employees disciplined for discrimination, retaliation, harassment, etc., and the 
specific nature, e.g., reprimand, if disciplinary actions were taken, separated by the 
provision(s) of law involved; 
 

 Final year-end data about discrimination complaints for each fiscal year that was posted 
in accordance with Equal Employment Opportunity Regulations at subpart G of title 29 of 
the Code of Federal Regulations (implementing section 301(c)(1)(B) of the No FEAR 
Act);  
 

 Agency policy regarding disciplinary actions against employees who violated 
discrimination laws or committed other prohibited personnel practices;  
 

 Number of employees disciplined with such policy;  
 

 Examination of trends, causal analysis, experiential knowledge, and actions (taken or 
planned) to improve complaint or civil rights programs;  
 

 Adjustments needed to comply with reimbursement requirements; and 
 

 The Agency’s written plan developed under §724.203(a) of subpart B of this part to train 
its employees. 
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III.  Background 
 
The National Geospatial-Intelligence Agency (NGA) provides timely, relevant and accurate 
geospatial intelligence in support of national security objectives. The term “geospatial 
intelligence” (GEOINT) means the exploitation and analysis of imagery and geospatial 
information to describe, assess and visually depict physical features and geographically 
referenced activities on the Earth. Geospatial intelligence consists of imagery, imagery 
intelligence and geospatial (e.g., mapping, charting and geodesy) information.  

Information collected and processed by NGA is tailored for customer-specific solutions. By 
giving customers ready access to geospatial intelligence, NGA provides support to civilian and 
military leaders and contributes to the state of readiness of U.S. military forces. NGA also 
contributes to humanitarian efforts, such as tracking floods and disaster support, and to 
peacekeeping.  

We provide geospatial intelligence in all its forms, and from whatever source—imagery, imagery 
intelligence and geospatial data and information—to ensure the knowledge foundation for 
planning, decision and action. We provide easy access to geospatial intelligence databases for 
all stakeholders.  We create tailored, customer-specific geospatial intelligence, analytic services 
and solutions.  

NGA Core Values  

 Excellence - Be first rate in all that you do.  

 Accountability - Answer for your conduct, even when no one is looking.  

 Respect - Leverage diversity and creativity to perform as one NGA team.  

 Teamwork - Work together to achieve a common goals.  

 Honesty - Be truthful at all times 

 

Living Our Core Values 
 
The NGA core values are those values we hold that form the foundation of the work we perform; 
describe how we interact with each other, and characterize the strategies we employ to fulfill our 
mission. When our actions are aligned with our core values, we act ethically, and maintain the 
highest standards of conduct while accomplishing NGA’s mission. Our core values guide our 
daily actions. 
 
NGA seeks to build an exemplary EEO and diversity program and become a model agency. 
Realizing our goal, NGA’s Office of Diversity Management and Equal Employment Opportunity 
(ODE) has primary oversight of managing the agency’s EEO and diversity programs as 
mandated by Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000e et seq. 
sections 501 and 505 of the Rehabilitation Act of 1973 as amended, the Age Discrimination In 
Employment Act of 1967 and any other applicable regulatory EEO laws and regulations. The 
Director of ODE works closely with the NGA’s Equality Executive and is able to assist senior 
leadership with shaping policy in ways to assure all employees can take full advantage of 
opportunities offered by the agency to enhance their careers and experience the benefits of 
working in a discrimination-free work environment.   
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III.  Formal EEO Complaints Data and Trends 
 
NGA maintains an Equal Employment Opportunity (EEO) complaint tracking system that 
enables the agency to identify the location, status, timeframes, issues and bases, and other 
information necessary to analyze EEO complaints activity and trends.  During FY2010, as 
reported in NGA’s 462 Report, 62 percent of the cases were counseled within 30 days; 32 
percent were counseled within 31-90 days; and 6 percent were counseled beyond 90 days due 
to agreements to request an extension where ADR was conducted or when other extenuating 
circumstances were present.   

Section 1.01 Complaints Activity 

 

Complaint Activity 
Comparative Data  

FY2010 
Data 

Previous Fiscal Year Data 
2005 2006 2007 2008 2009 

Number of Complaints 
Filed 22 17 11 16 31 19
Number of Complainants 22 27 26 16 31 19
Repeat Filers 0 0 0 0 0 0

Table 1-1. Formal Complaints Trends  
 
NGA experienced a decrease of twelve complaints during this reporting period as compared to 
FY2009.  This decrease can be attributed to the Office of Diversity Management and Equal 
Employment Opportunity’s increase in outreach and educational awareness initiatives to include 
offering on-line computer based training opportunities which are readily available to all 
employees regardless of shift work or duty location.  In addition, NGA’s leadership continues to 
support and endorse programs designed to assist managers with managing a diverse workforce.  
 
 
Section 1.02  Complaints by Bases 
 

Complaints by Basis 
Comparative Data 

 
FY2010 

Data 

Previous Fiscal Year Data 
Note: Complaints can 
be filed alleging 
multiple bases. The 
sum of the bases may 
not equal total 
complaints filed. 

2005 2006 2007 2008 2009 

Color/Race* 20 29 13 19 17 4
Color* 2 2 1
Religion 1 2 8 0 0 1
Reprisal 5 16 6 8 6 6
Sex 9 15 11 4 13 1
National Origin 0 1 4 0 2 0
Genetics 0
Age 3 15 8 4 11 7
Disability 8 16 13 1 3 1
Non-EEO N/A N/A N/A N/A N/A N/A

Table 1-2.  Total Number of Bases Claimed  
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During FY2010, complainants claimed discrimination based on each of the bases with the 
exception of national origin and genetics.  In FY2010, age was the major basis claimed followed 
by reprisal replacing color/race and sex (the major bases claimed in FY2009).  A total of twenty-
one (21) bases were claimed this reporting year for the nineteen (19) complaints filed.   
 
Section 1.03 Complaints by Issues 
 

Complaints by Issue 
Comparative Data 

 
FY2010 

Data 

Previous Fiscal Year Data 
Note: Complaints can 
be filed alleging 
multiple issues. The 
sum of the issues may 
not equal total 
complaints filed. 

2005 2006 2007 2008 2009 

Appointment/Hire 0 0 0 0 1 0
Assignment of Duties 4 1 6 4 2 2
Awards 2 0 0 5 0 1
Conversion to Full-time 0 0 0 0 0 0
Disciplinary Action 

Demotion 0 2 0 0 0 1 
Reprimand 0 0 0 0 2 2 
Removal 3 0 2 0 1 0 
Suspension 0 0 0 0 1 0 
Other 0 0 0 0 5 1 

Duty Hours 0 0 2 0 1 0 
Evaluation Appraisal 1 22 13 7 4 6 
Examination/Test 0 0 0 0 0 0 
Harassment 

Non-Sexual 3 0 9 2 3 6 
Sexual 0 0 1 0 0 0 

Medical Examination 0 0 1 1 0 0 
Pay (Including Overtime) 0 0 3 3 6 0 
Promotion/Non-Selection 5 11 1 5 3 2 
Reassignment 

Denied 0 0 1 2 0 0 
Directed 1 0 1 1 0 1 

Reasonable 
Accommodation 

1 3 0 0 1 1 

Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 1 
Termination 5 3 2 1 8 3 
Terms/Conditions of 
Employment 

0 0 0 0 0 0 

Time and Attendance 0 4 2 0 1 4 
Training 0 3 8 0 1 1 
Other 0 14 11 4 6 1 

 Table 1-3.  Total Number of Issues Claimed by Base 
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As depicted in Table 1.3 above, the issues cited most often in FY2010 involved performance 
management and harassment (non-sexual) as compared to FY2009 when termination was the 
issue most often cited. A total of thirty-three (33) issues were cited for the nineteen (19) 
complaints filed.  It should be noted that FY2010 was the second year NGA’s employees were 
evaluated under the performance management process established in FY2009.  In instances 
where harassment was brought to the attention of management, additional training was provided 
to those offices in which the incidents occurred.   
 
 
Section 1.04 Complaints Processing Time 

 

Processing Time  

Comparative Data 
 

FY2010 
Data 

Previous Fiscal Year Data 

2005 2006 2007 2008 2009 

Complaints pending 
during fiscal year 

  

    10 0 13 
Average number of days 

in investigation stage 
  

    296 0 105 
Average number of days 

in final action stage 
  

    0 0 112 
Complaint pending 
during fiscal year where 
hearing was requested 

  

    13 0 3 
Average number of days 

in investigation stage 
  

    410 0 101 
Average number of days 

in final action stage 
  

    0 0 0 
Complaint pending 
during fiscal year where 
hearing was not 
requested 

  

    3 0 8 
Average number of days 

in investigation stage 
  

    0 0 117 
Average number of days 

in final action stage 
  

    0 0 1 
Table 1-4. Average Complaints Processing Time 
 
As depicted in the chart above, the average processing time for complaints pending during 
FY2010 was105 days which represents more than a 50% decrease in processing time as 
compared to FY2008 data.   
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Section 1.05 Complaints Dismissed 
 

Complaints Dismissed 
by Agency 

Comparative Data 
 

FY2010 
Data 

Previous Fiscal Year Data 

2005 2006 2007 2008 2009 

Total Complaints Dismissed 
by Agency 3 0 0 0 2 3 
Average days pending prior 
to dismissal 180 0 0 0 12 17 
Complaints Withdrawn by 

Complainants 
  

Total Complaints Withdrawn 
by Complainants 0 0 0 1 2 1 

Table 1-5. Total Complaints Dismissed 
 
A total of three (3) complaints were dismissed by the agency during this reporting year with an 
average of seventeen (17) pending prior to dismissal.  The agency also had one complainant 
withdraw a complaint this fiscal year. 
 
 
Section 1.06 Findings of Discrimination 
 

Total Final 
Actions Finding 
Discrimination 

Comparative Data   
Previous Fiscal Year Data FY2010 

Data 2005 2006 2007 2008 2009 
# % # % # % # % # % # % 

Total Number 
Findings 0 0 0 0 0 0 0 0 0 0 1 100 
Without Hearing 0 0 0 0 0 0 0 0 0 0 1 100 
With Hearing 0 0 0 0 0 0 0 0 0 0 0 0 

Table 1-6. Findings of Discrimination 
 
During the reported timeframe, FY2005 to FY2010, there was one finding of discrimination in 
cases filed against NGA.  The finding was based on retaliation and the management official was 
provided with the necessary training as stated in the decision.  This finding was the first finding 
NGA experienced since the reporting period beginning FY2005 through FY2010.   
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Section 1.07 Complaints Pending Year End 
 

Pending Complaints Filed 
in Previous Fiscal Years 

by Status 

Comparative Data  
FY2010 

Data 
Previous Fiscal Year Data 

2005 2006 2007 2008 2009 
Total complaints from 
previous Fiscal Years 2 5 2 4 33 20 
Total Complainants 2 5 2 4 33 18 

Number complaints pending   
Investigation 0 0 0 0 11 0 
Hearing 1 3 1 3 13 10 
Final Action 0 0 0 1 3 1 
Appeal with EEOC Office 

of Federal Operations 0 2 3 0 6 18 
Table 1-7. Complaints Pending at Year End 
 
During this reporting period, a total of thirty-eight (38) complaints were on hand for processing at 
various stages of the EEO formal complaints process (one complaint was withdrawn).  At year 
end, twenty-nine (29) complaints were pending processing.  Of the 29 complaints pending ten 
(10) had progressed to the hearing stage, eighteen (18) submitted and appeal to the EEOC and 
one (1) was pending final agency action.   
 
NGA posts and prominently displays a link to No FEAR Act data on its main website 
(www.nga.mil) no later than thirty (30) days after the end of each quarter 
 
 
IV.   Conclusion 
 
During this reporting period, NGA took the following actions to improve the agency’s EEO and 
Diversity Programs: 
 
A.    Issuance of Policy Statements 
 
Upon her appointment as Director of NGA, Ms. Letitia A. Long issued the following policy 
statements: 
 

• Policy Statement on Equal Employment Opportunity 
• Policy Statement on Anti-Harassment 
• Policy Statement of Alternative Dispute Resolution 
• Policy Statement on Diversity 
• Policy Statement on Sexual Harassment 

 
These policies affirm her commitment to diversity and reinforce the importance of assuring a 
discrimination free workplace.   

 
B.   No FEAR Act Training 
 
During the fiscal year, ODE began developing a computer based No FEAR Act training module 
to be delivered on-line to all employees regardless of work schedule or duty location.  The 
training is schedule to be deployed during FY2011. 
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C.  Review of EEO and ADR Instructions 
 
During FY2010, ODE’s Resolution Resource Center Director commenced a comprehensive 
review of all EEO instructions, standard operating procedures and process flows to identify 
opportunities for improvement.  In addition, the agency’s Alternative Dispute Program (ADR) 
Manager and EEO Complaints Program Manager provided input to various policies issued by 
the agency’s Human Resources Key Component. 
 
D.   Diversity and Inclusion Strategic Plan (DISP) Tool  
 
To assist with capturing and understanding processes, ODE’s Diversity Outreach and Training 
Center developed the new DISP Tool.  This tool was designed to capture agency wide 
accomplishments for annual reporting.  The tool captured specific activities that the agency’s 
Key Components took part in throughout FY2010 to assess and improve leader-focused 
educational and awareness programs and resources to strengthen leadership competency in 
diversity and inclusion. 
 
E.  “The Business Case for Diversity” Scorecard Briefings. 
 
To further engage senior leaders in personal ownership and accountability, ODE continued to 
enhance its “The Business Case for Diversity” briefing and data analysis.  The briefing provides 
senior leaders with specific diversity information to consider when developing strategic plans 
related to recruiting, hiring, retention, workforce planning, succession planning and promotions.  
The briefing also includes diversity benchmarks and comparisons across the intelligence 
community and shows how the internal and external measures align with overall agency 
demographics. 
 
F.  Special Emphasis Program (SEPs)  
 
In FY2010, the Special Emphasis Program Unity Board was endorsed by NGA executive 
leadership.  The Unity Board is comprised of the SEP Co-leads, SEP Senior Champions, 
program managers and members for our active duty military staff.  The Board structure 
encourages collaboration and sharing of best practices and as proven to be a forum that 
produces innovative programming based on cross-cutting concerns. 



 



United States Government 

NATIONAL LABOR RELATIONS BOARD 

Office of Equal Employment Opportunity 

Washington, D.C. 20570 

The Honorable Jacqueline A. Berrien, 
Chair 
Equal Employment Opportunity Commission 
131 M Street, N.E. 
Washington, DC 20507 

Dear Madam Chair: 

March 31, 2011 

In accordance with Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), please find enclosed a copy 
of the National Labor Relations Board's (NLRB) annual report for Fiscal Year 2010. 

This report provides information regarding cases arising under the respective 
areas of law cited in the No FEAR Act where discrimination was alleged; the amount of 
money required to be reimbursed by the NLRB to the Judgment Fund in connection with 
such cases; the number of employees disciplined for discrimination, retaliation, 
harassment or any other infractions of any provision of law referred to under the Act. 

A copy of this letter has been sent to each entity designated to receive this 
report as listed in Section 203 of the No FEAR Act. The U.S. Attorney General and the 
Director of the Office of Personnel Management will also be sent a copy of this report. 

If you have any questions, please contact me or Deputy Director Brenda 
Valentine Harris, at (202) 273-3891. 

Enclosure 
Ob: Wilma Liebman, Chairman 

-~g~ ~ 
Sincerely, ~ 

~~J. P ndexter 
Director, Office of Equal Employment 

Opportunity 

Lafe Solomon, Acting General Counsel 



Nationa{ Labor 1lefations 'Boarr£ 

.'A.nnua{ ~port to Coneress 
Pursuant to tfie 

:Notification antf :reaera{ 'Empfoyee 
.'A.ntiefiScrimination antf 

: ~ta{iation 
.'A.ct of 2002 

:FY 2010 

Octo6er.1, 2Q09 - Septem6er 30, ·2010 

I 



I. Executive Summary 

The National Labor Relations Board (NLRB or Agency) provides its Annual 
Report to Congress as required by Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act). This report includes 
information related to the number of cases in Federal Court pending or resolved in fiscal 
year (FY) 2010 and disposition of such; reimbursements to the Judgment Fund; and the 
number of employees disciplined and the nature of the disciplinary action taken. 

During FY2010, there were no cases against the Agency pending before Federal 
courts. During FY2010, the Agency was not required to reimburse the Judgment Fund. 
Similarly, no disciplinary actions were taken in connection with any federal case pending 
or resolved in FY2010, or for any other conduct that is inconsistent with Federal 
Antidiscrimination Laws and Whistleblower Protection Laws. 

II. End of Fiscal Year Data, Fy2010 

The No FEAR Act and its enabling regulations require that federal agencies post 
on its public website summary statistical data pertaining to EEO complaints filed with the 
agency. Please find attached hereto as Appendix 1 end of year data for FY2010 
describing formal EEO complaints of discrimination filed in and/or pending during 
FY2010. 

At the beginning of FY2010, there were 4 formal EEO administrative complaints 
of discrimination pending at the Agency; during FY2010 14 formal EEO complaints were 
filed. The total 18 complaints pending in FY201 O were filed by 17 individual 
complainants. Of the 18 complaints, 2 were withdrawn, 8 were pending investigation, 2 
cases were settled, 4 are pending hearing at the EEOC, and 2 are on appeal to the 
EEOC's Office of Federal Operations. There were no findings of discrimination in 
FY2010. 

During the informal complaint stage, 4 were pending at the beginning of the fiscal 
year and 35 were initiated within FY2010. Of that number, 38 were closed out and one 
informal complaint was pending at the conclusion of FY2010. 14 formal complaints of 
discrimination arose from the 38 informal cases that were closed. 

Ill. Agency EEO Policy Statements 

In FY2010, Agency heads jointly signed and issued the NLRB's Policy 
Statements. The Agency's Equal Employment Opportunity Policy Statement informs 
employees of their protection from unlawful forms of employment discrimination, and 
pledges the Agency's commitment to providing a workplace free of inappropriate and 
unlawful behavior. This annual statement was updated to include protection from 
discrimination based on genetic information and/or family medical history, under Title II 
of the Genetic Information Nondiscrimination Act of 2008. In addition, Agency heads 
jointly signed, issued and reconfirmed the Agency's Policy Statement on the Prevention 
of Unlawful Harassment, Including Sexual Harassment. Both Agency Policy Statements 
are reissued annually and are attached hereto as Appendix 2. 



All Agency supervisors and management officials are responsible for taking 
prompt appropriate action to resolve workplace disputes, and to cooperate in the 
investigation of Agency EEO complaints at the formal and informal level. As described 
in the Agency's Policy Statement on the Prevention of Unlawful Harassment, Including 
Sexual Harassment, "Any person found to have engaged in harassing conduct on the 
basis of race, color sex, religion, age, national origin, disability, genetic information 
and/or family medical history, sexual orientation, or reprisal will be subject to disciplinary 
action that can range from a warning to termination of employment." 

The Agency's Office of Equal Employment Opportunity is responsible for 
processing employee, retiree and/or applicant's complaints of discrimination both during 
the informal and formal complaint stage. The Agency's complaint process provides for 
the prompt, fair and impartial review, investigation and adjudication of any allegation of 
discrimination. 

IV. No FEAR Act Training Plan 

In 2009, the Agency's Office of EEO implemented updated No FEAR on-line 
training that included a comprehensive overview of the rights and responsibilities of 
employees and managers under the No FEAR Act. By the conclusion of 2009, the 
Agency accomplished its goal of training its national workforce on the required elements. 
OEEO is currently exploring updated training programs for delivery in 2011. 

V. Analysis of Trends 

At the conclusion of FY2010, the Agency experienced a dramatic increase in 
informal complaint activity compared to FY2009 (up from 19 to 38), and predictably, an 
increase in formal complaints filed with the Agency (up from 12 to 18). The bases of 
alleged discrimination most often raised in FY2010 were disability (9), and gender (6), 
race (6), age (6) and reprisal (6). In FY2009, the bases of alleged discrimination most 
often raised were disability (3), gender (3) and reprisal (3). The Office of EEO is 
engaged in ongoing analysis with the Agency's heads and its Division of Operations
Management, trends in the high incidence of allegations of discrimination based on 
disability and the Agency has identified the need to provide additional training related to 
reasonable accommodation issues. 

The Agency completed investigations for complaints pending during FY2010 with 
an average processing time of 166, a significant decrease in processing time from 214 
average days in FY2009. It should be noted that 7 of the FY2010 investigations filed in 
FY2010 were still pending at the conclusion of FY2010. More importantly, the Agency 
continues to timely investigate cases under the Government-wide average of 215 days. 
In FY2010, 6 complaints were closed with an average processing time of 136 days. In 
FY2009, 8 complaints were closed with an average processing time of 608 days; this 
seemingly high average is explained by one case filed in 2003 that had been pending 
hearing since 2004. 

VI. Actions to Improve Complaint Processing 

The Office of EEO responded to the increase in complaint activity by using 
contract investigators short term, and by implementing measures to ensure 
accountability from contractors, to include weekly case updates. In addition, as part of a 
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long term solution, the Office of EEO recruited an additional EEO Specialist and 
appointed an EEO Assistant through the Agency's upward mobility program. The EEO 
staff received training in complaint processing and investigations, and participated in 
relevant conferences in FY2010. The Agency is focused on continuous improvement in 
the efficiency and effectiveness of its complaint processing system. 

VII. Diversity, Special Emphasis and Special Observance Programs 

The NLRB has consistently developed and presented strong programs in 
FY2010 that enhance the employment, advancement and retention of a diverse Federal 
workforce. The Agency has expanded its attendance at diversity recruitment events 
throughout the continental United States in collaboration with the Office of EEO and the 
Agency's Division of Operations Management. The Office of EEO presents creative 
educational programs at Agency headquarters in observance of Special Emphasis 
events and in the past three years the Agency has begun to streamline these programs 
to its field offices across the country. In addition, the Office of EEO trains and supports a 
team of collateral duty Special Emphasis Program Coordinators in Agency field offices 
who develop local programs commemorating Special Emphasis Observances. 

The NLRB filed its FY201 O 462 report and its Annual Management Directive 715 
Report to the EEOC in a timely manner. The Agency is committed to continuously 
improve in building and maintaining a model EEO program. 
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~J FY FY FY FY FY FY 

2010 20009 2008 2007 2006 2005 

c r I [ JI I[ II JL 
A. Pending at the beginning of the FY: ![[ ["I 4 11 7 ll 9 I[ 24 I 4 'I 12 

B. Filed during the FY: ll l'lll 14 I 5 I 9 I 6 I 12 'I 4 

C. Pending, at any time, during the FY: mJrr-rni 18 I 12 I 18 I 30 I 28 I 29 

~. NumberofCo.,....._tl ~r l 2~0 'I 2~ I 2~8 I 2~, I 2~ I 2~ 
FY~· Who had a complaint pending at start of llilll.:I~~~~~ 

I B. Who filed a complaint during this FY: 11 111 14 I 5 I 9 II 6 I 10 I 4 
l 

C. Who had a complaint pending at any cc~~~~~~~laj time during this FY: 

[ 2~0 1
[ 2z, I 2~ 11 2~7 [ ~ I ~] 

A. Complaints filed during the FY broken 11-1i~r1:~~~ln down by basis: 

I 1. Race: 11[11 6 2 5 I 5 I 1 I 1 I 
J 

I a. American Indian/Alaskan Native: l rlll 0 0 0 JI 0 I 0 I 0 

[ b. American Asian/Pacific Islander: IL'["ll 0 0 0 [ 0 'I 0 I 0 

[ c. Black: ![["II 5 1 5 [ 4 I 1 I 1 

I d. White: 11111 1 1 0 I 1 I 0 I 0 

[ 2. Color: 11["11 0 0 1 I 2 I 0 I 1 

[ 3. Sex: 11111 6 3 I 4 I 0 I 7 [ 3 

[ a. Male: 11u11 3 1 I 2 I 0 I 2 0 

[ b. Female: 1n 111 3 2 I 2 JI 0 I 5 3 

I 4. Age: llln["I 6 L 1 I 1 JI 1 [ 4 0 

I 5. Religion: 11nnn1 1 JI 1 ii 0 H 0 II 0 0 

[ 6. Reprisal: 1l l [ ll 6 [ 3 I 2 [ 2 I 7 4 

[ 7. National Origin: 1l ltTI 0 !I 0 JI 2 II 2 [ 0 1 

[ a. Hispanic: 111111 0 [ 0 I 2 I 0 I 1 1 

I b. Other: lr-Tll 0 I 0 I 0 I 0 [ 1 0 

I 8. Equal Pay Act: 1~111 0 I 0 I 0 [ 0 I 0 0 I 

I a. Male: 11111 0 [ 0 I 0 I 0 [ 0 0 

1 This includes all cases at all stages in the EEO process. 



b. Female: 11111 0 'I 0 I 0 I 0 I 0 I 0 

9. Disability: lllLI 9 I 3 I 2 I 3 I 5 I 0 

B. Complaints filed during the FY broken 11111n~~n1 down by issue: 

I I. Appointment/Hire: 11111 0 I 0 I 0 0 II 0 0 

I 2. Assignment of Duties: '11111 0 [ 0 I 0 0 I 3 0 

I 3. Awards: 
111111 1 ll 0 I 0 0 I 2 1 

I 4. Conversion to Full Time: 
111111 0 I 0 I 0 0 I 0 il 0 

I 5. Disciplinary Action: 111111 4 0 I 1 3 i 3 [ 0 

I a. Demotion: 
11[[11 1 0 I 0 0 0 I 0 

I b. Reprimand: 11[[1 1 0 I 1 2 1 I 0 

I c. Suspension: 111[1 2 0 I 0 0 1 I 0 

I d. Removal: 11'111 0 0 [ 0 0 0 'I 0 

I e. Other: 11cr-1 0 0 I 0 1 2 I 0 

I 6. Duty Hours: 11ir11 0 1 I 0 0 0 I 0 

[ 7. Evaluation/Appraisal: 11111 5 1 I 2 3 l 4 I 1 

I 8. Examination/Test: llllJ 0 I 0 l 0 0 I 0 I 0 

I 9. Harassment: '[1111 2 I 1 I 2 2 I 2 2 

I a. Non-sexual: tlTTI 1 I 0 I 2 2 I 2 1 

I b. Sexual: 11r.11 1 I 1 I 0 0 I 0 1 

I 10. Medical Examination: 'lllLI 0 I 0 I 0 0 0 0 

I 11. Pay Including Overtime: ILtll 0 I 0 I 0 0 0 0 

I 12. Promotion/Non-Selection: ll[LI 2 I 0 I 3 0 2 0 

[ 13. Reassignment: 11[[1 0 11 0 ]l 1 ]I 0 0 0 

I a. Denied: 11111 0 I 0 I 1 I 0 0 0 

I b. Directed: 
1llJ[ll 0 I 0 I 0 I 0 0 l 0 

I 14. Reasonable Accommodation: T'l[TI 6 I 1 0 I 0 2 I 0 

I 15. Reinstatement: Jl lJD[I 0 !I 0 0 ]I 0 0 'I 0 

I 16. Retirement: J11r11 0 JI 0 0 JI 0 0 I 0 

I 1 7. T errnination: [[[II 1 ]l 1 0 l 0 0 [ 0 

I 18. Terms/Conditions of Employment: 11111 0 I 1 2 3 3 I 2 

I 19. Time and Attendance: ~11[11 1 I 0 1 1 1 I 0 

[ 20. Training: 11111 0 ]I 0 1 0 0 I 1 

I 21 . Other: llCll 1 I 2 1 0 3 [ 1 



1 ~ol2~ I 2:. I 2:, 1 2~ I 2:s 
A. Average number of days for 11~11.r--'r---~i---~ 

Investigation: j'[ "I l 1l l66 II 214 I 208 I 2152 I 178 I 2103 

B. Average number of days for Final llllli---i---i---i---i---
Agency Decision: I J IJI JI 114 II 803 I 263 I 1983 I 280 I 1337 

f 1. Without an EEOC Hearing: Jf'nDITli41 548 I 263 I 320 I o I 343 

I 2. With an EEOC Hearing: -- rnnr1011 973 I 0 I 2238
4 I 280 I 17345 

I C. Total Number of Complaints Dismissed: lllllilo~~~lo 
to ~~~rs~~~e number of days from Receipt !JC!Jl~loloJlollolo 

l.~~ .... 1n r 207o 1 2~ I 2:. I ~ I 2~ I 2:s ~ b......_.. w........... l 1 I #% #·lo #·1. #% #9/o #o/. 

A. Total number of final agency actions 
(decisions) finding discrimination during the 
FY: rn1i1ir:lol~l-:11:11o1 
.----B-. D- ec-is-io_n_s_fi_n-di-ng- di-sc_run_· _in_a_ti-.o-n__;;;:=--__,rfllllllllr---1111 

without a hearing: I ·1 'I I l 0 I 0 JI 0 JI 0 J 0 'I 0 

c. Decisions finding discrimination lllllnnn~i---
without a hearing broken down by basis: I I I l I I I 
~I - 1. -Ra-ce-: ....;;..;__-----=-1111r<>1 0 I 0 I 0 I 0 [ 0 

I a. American Indian/Alaskan Native: ll[[IQI 0 I 0 JI 0 I 0 JI 0 

I b. American Asian/Pacific Islander: lllllQI 0 I 0 0 I 0 I 0 
I.----c.-B-lac-k: _______ lll[IOI 0 I 0 0 I 0 I 0 

:.-1 __ d._wru_·_te_: ---==--____;=----1111!01 o I o o I o I o 
I 2. Color: !If !IOI 0 I 0 0 I 0 I 0 
:.-1 - 3.- s-ex-: ----==---1nr1r-o1 o I o o I o I o 
:.-1 --=----a._M_a1_e: ----'=====--111rtl01 o I o o I o I o ] 
:.-I __ b_. F_em_a_le_: -======--1111!01 0 I 0 0 I 0 I 0 

:.-1 _ 4._A-=-ge_: - -======--lllllOI o I o o I o I o 
I 5. Religion: lll[IQI 0 I 0 0 I 0 [ 0 

2 lnvestigations that went over 180 days were the result of multiple complaint amendments and complaints 
consolidated for investigation. 
3 Under EEOC regulations, the amended complaints that went over 180 days were investigated timely. 
4 The Agency received twelve consolidated cases on remand from the EEOC for a FAD on September 11 , 
2006. The consolidated FAD issued on November 8, 2006, within the statutory time limit. 
5 The EEOC issued a decis ion on a case that had been pending hearing since 2002. 



6. Reprisal: 11n1ro1 0 0 I 0 I 0 I 0 

7. National Origin: '1111!01 0 0 I 0 I 0 I 0 

a. Hispanic: 1111!01 0 0 I 0 I 0 I 0 

b. Other: l llfitol 0 0 I 0 J 0 I 0 

8. Equal Pay Act: 1111!01 0 0 I 0 I 0 I 0 

a. Male: 1111!01 0 0 I 0 I 0 I 0 

b. Female: 1111!01 0 0 I 0 I 0 I 0 

9. Disability: rnDrro1 0 0 I 0 I 0 'I 0 

D. Decisions finding discrimination ll~llllllill without a hearing broken down by issue: 

1. Appointment/Hire: r1r1ro1 0 0 0 0 I 0 

2. Assignment of Duties: 11111!01 0 0 0 0 I 0 

3. Awards: 1111[01 0 0 0 0 ]I 0 

4. Conversion to Full Time: 1111!01 0 0 0 0 0 

5. Disciplinary Action: 'll[llOI 0 0 0 0 0 

a. Demotion: 1nrr1011 0 0 0 0 0 

b. Reprimand: 1111!011 0 0 ]I 0 0 0 

c. Suspension: rnrnf011 0 0 JI 0 JI 0 'I 0 

d. Removal: 1nrT-ro1 0 0 I 0 I 0 I 0 

e. Other: 1nr1ro1 0 0 I 0 11 0 11 0 

6. Duty Hours: 1111!01 0 0 I 0 I 0 I 0 

7. Evaluation/ Appraisal: 1111!01 0 0 I 0 I 0 I 0 

8. Examination/Test: ll[lr-Dl 0 0 I 0 JI 0 I 0 

9. Harassment: 'll llLOI 0 0 0 I 0 I 0 

a. Non-sexual: 11rrro1 0 0 0 'I 0 I 0 

b. Sexual: 1n11ro1 0 0 0 I 0 I 0 

10. Medical Examination: 1nocro1 0 0 0 'I 0 I 0 

11 . Pay Including Overtime: 11norro1 0 0 0 'I 0 I 0 

12. Promotion/Non-Selection: r1nreo-1 0 0 0 'I 0 l 0 

13. Reassignment: 111[1[011 0 0 0 I 0 I 0 

a. Denied: 1111[01 0 0 0 I 0 I 0 

b. Directed: 1111!01 0 0 0 I 0 I 0 

14. Reasonable Accommodation: llll tol 0 I 0 0 I 0 I 0 

15. Reinstatement: l l [TIOI 0 I 0 0 I 0 I 0 

16. Retirement: 1111!01 0 I 0 I 0 I 0 

17. Termination: 11n1ro1 0 I 0 I 0 I 0 



18. Terms/Conditions of Employment: ltTTTc)~j 0 I 0 I 0 I 0 

19. Time and Attendance: lllllOI 0 0 I 0 I 0 I 0 

20. Training: ILl[[OI 0 0 I 0 I 0 I 0 

21. Other: ILCllOll 0 I 0 I 0 I 0 I 0 

E. Decisions finding discrimination after a rnnrl~llr--llr-
hearing: I I "I II I 0 l 0 J 0 JI 0 JI. 0 J 0 

he:in~~~~~~~ ~=~:~s:;~mation after a irn~unnn1n1 
1. Race: rrn~r<>ll 0 ]I 0 I 0 I 0 I 0 

a. American Indian/ Alaskan Native: ["[10~!011 0 JI 0 I 0 I 0 I 0 

b. American Asian/Pacific Islander: ltlllQI 0 I 0 I 0 I 0 I 0 

c. Black: llrllOI o I o JI o I o I o 
d. wrute: lllllOI o I o I o JI o o 

2. Color: 1111!01 0 0 I 0 JI 0 0 

3. Sex: lllllQI 0 0 I 0 I 0 0 

a. Male: 1nn1n>1 0 0 0 I 0 0 

b. Female: r11n1n>1 0 0 0 I 0 0 

4. Age: 1norn>1 o o o 1 o o 
s. Religion: 1nnllOI o o o I o o 
6. Reprisal: lllllQ[ 0 0 0 I 0 0 

7. National Origin: lllllQI 0 0 0 I 0 0 

a. Hispanic: l[[[IQI 0 I 0 ]I 0 I 0 0 

b. Other: [[[[[<}"I 0 I 0 I 0 I 0 l 0 

8. Equal Pay Act: lllllQI 0 I 0 I 0 JI 0 I 0 ] 

a. Male: -- - cn1rn>l 0 I 0 [ 0 I 0 I 0 
b. Female: 'rnrcn>1 o 1 o 1 o 1 o 1 o 

9. Disability: rnnrn>l 0 J 0 I 0 ) 0 ) 0 

G. Decisions finding discrimination 
without a hearing broken down by issue: 111rrn~nnn~ 
.----1-.A-p-p-oin_tm_e-nt/H- ir-e: _____ lllnn>I o o o o I o 

2. Assignment of Duties: -~ l l lllQI 0 0 0 0 l 0 
.---3-. A-w-ar-ds-: ---~-"---'-=-"--l[T[lOI 0 0 0 0 I 0 

:--_4_. c_o_nv_e_rs1_·on_t_o_Ful_l_T_im_e_: -== =----.llLllOI 0 0 0 0 I 0 
5. Disciplinary Action: 1111[<}"1 0 0 0 0 I 0 

:---a-. -De....::..m_o-tio_:_n_: ---====----.llrClOL o o l o o I o 
b. Reprimand: l [Q[[<}"[ 0 0 I 0 I 0 I 0 

:--=--c-. -su....::..sp-e-ns-io-n:-=--========----.rlll~L o o I o I o [ o 



d. Removal: lllTIOI 0 I 0 0 I 0 

e. Other: 1111!01 0 ·1 0 0 I 0 

6. Duty Hours: 1111[<>1 0 0 I 0 0 I 0 

7. Evaluation/Appraisal: llTllOI 0 0 I 0 0 I 0 

8. Examination/Test: 1111!01 0 0 ll 0 0 0 

9. Harassment: 1111!01 0 0 I 0 0 0 

a. Non-sexual: 1111!01 0 0 ·1 0 0 0 

b. Sexual: 111rrr-o1 0 JI 0 I 0 0 0 

10. Medical Examination: 1111!01 0 0 I 0 0 0 

11 . Pay Including Overtime: 1111!01 0 0 I 0 0 0 

12. Promotion/Non-Selection: 1111~1 0 0 I 0 I 0 0 

13. Reassignment: 'lC-CCIOI 0 0 I 0 I 0 0 

a. Denied: 1nrrr-o1 0 0 I 0 I 0 0 

b. Directed: 11rrr-o1 0 0 I 0 [ 0 0 

14. Reasonable Accommodation: 11r1r-o1 0 0 [ 0 [ 0 0 

15. Reinstatement: 1111!01 0 l 0 'I 0 I 0 0 

16. Retirement: r1Jrcn>11 0 I 0 '[ 0 I 0 0 

17. Termination: rnn1L011 0 JI 0 II 0 I 0 0 

18. Terms/Conditions of Employment: 11nrr-o1 0 I 0 [ 0 I 0 0 

19. Time and Attendance: 11[1!01 0 I 0 [ 0 I 0 0 

1111!01 0 I 0 I 0 I 0 0 

1111!01 0 I 0 I 0 [ 0 0 

[ 20~ I 2:9 I 2:8 I 2:1 I 2~ I 2:5 I 

A. Number of complaints pending r11t[-;!ii~~~1o investigation at the end of FY: 

B. Number of complaints pending hearing l~ll\-:-~'31ll~~ at EEOC at the end of FY: 

C. Number of complaints pending final rn~~1i~lil1o1~1o agency action at the end of FY: 



A. Number of complaints not investigated 
within the time required by 29 CFR § 
1614.106(e)(2): 

6 A complaint is timely investigated if completed within 180 days plus any valid extensions. 
7 One consolidated complaint investigation exceeded the statutory time limit. 
8 Complaint was investigated within 182 days. 



UNITED STATES GOVERNMENT 
National Labor Relations Board 
Memorandum 

Date: September 21, 2010 

To: All Employees 

From: Wilma B. Liebman, Chairman 
Lafe E. Solomon, Acting General Counsel 

Subject: Equal Employment Opportunity Policy Statement 

The NLRB is strongly committed to providing a workplace that is free of inappropriate 
and unlawful behavior. Toward that end, we utilize a comprehensive approach to managing 
diversity, practicing equal employment opportunity, and engaging in affirmative efforts to 
create and maintain an environment that supports and encourages the contributions of all 
employees. 

Our policy is to ensure that equal opportunity is afforded to all employees and 
applicants for employment. Equal employment opportunity covers all personnel/employment 
programs, management practices, and decisions including but not limited to recruitment, 
hiring, promotions, transfers, reassignments, training, and career development, disciplinary 
actions, separations, and any other benefits and privileges of employment. 

In general, there are 8 protected bases in federal equal employment opportunity law. 
They are: 

• Race • Gender (including sexual 
harassment) 

• Color • Age (only those over 40 are 
protected) 

• National Origin • Disability (physical and/or mental) 
• Religion • Genetic information and/or family 

medical history 

An additional basis includes reprisal against a person who engages in protected EEO 
activity. The Agency supports the rights of all employees to exercise their rights under EEO 
laws and regulations. 

There have been two legislative developments in 2009 that affect federal employees' 
equal employment opportunity rights. In January 2009, the Americans with Disabilities Act 
Amendments Act (ADAAA) expanded the scope of the Americans with Disabilities Act by 
broadening the definition of disability, thereby making it easier for an individual to establish 
that he or she has a disability. In addition, as of November 2009, Title II of the Genetic 
Information Nondiscrimination Act of 2998 (GINA) makes it unlawful for a federal agency to 
use information obtained from an individual's genetic tests and/or family history in making 
employment decisions. It also restricts acquisition and disclosure of genetic information. 
More information about these statutes is available at www.eeoc.gov. 

http://www.eeoc.gov
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The NLRB is charged with the vital mission of protecting employee rights in our 
nation's workplaces, a mission that cannot be accomplished without the talent, dedication, 
and skill of the men and women who carry out the Agency's work. All NLRB employees, 
regardless of position, bear two equally important, fundamental obligations: (1) to do our jobs 
to the best of our ability and (2) to ensure that our co-workers and those we supervise are 
given the respectful, professional environment that allows them to do theirs. In this regard, 
we pledge to give full and meaningful support to the implementation of all EEO policies and 
objectives so that the quality of our mission and the productivity of our work force will be 
enhanced. 

To continue to enhance the quality of the work environment, we strongly encourage 
use of the Agency's Alternative Dispute Resolution (ADR) Program to resolve EEO issues. 
The Agency's experience has proven that mediation is a very effective tool for resolving 
conflicts and improving communication in the workplace. 

We ask each of you, whether you are an employee or a manager, to join in building 
an Agency that fosters an equal opportunity for everyone to succeed, contribute and be 
treated with respect. 

Wilma B. Liebman 
Chairman 

afe E. Solomon 
Acting General Counsel 



UNITED STATES GOVERNMENT 
National Labor Relations Board 

Memorandum 

Date: September 21, 2010 

To: All Employees 

From: Wilma B. Liebman, Chairman 
Lafe E. Solomon, Acting General Counsel 

Subject: Policy Statement on the Prevention of Unlawful Harassment, 
Including Sexual Harassment 

Harassment, whether it is based on an individual's race, color, religion, sex, age, 
national origin, or disability, is a form of unlawful discrimination and will not be tolerated 
at the National Labor Relations Board. Neither will harassment of an individual based 
on his or her sexual orientation be tolerated. Effective January 1, 2009, harassment 
based on information obtained from individual genetic tests and/or family history is 
prohibited under Title II of the Genetic Information Nondiscrimination Act. Further, 
harassment of an individual because he or she has complained or reported about 
prohibited discrimination, or otherwise participated in EEO activity, is another form of 
unlawful discrimination that the NLRB will not condone. The NLRB is strongly 
committed to providing a workplace that is free from all forms of discrimination, including 
harassment. 

Regardless of the basis, prohibited harassment is disrespectful, harms 
employment relationships, and jeopardizes productivity in the workplace. It can also 
undermine career opportunities by rewarding or penalizing employees based on 
conduct unrelated to job performance. 

The Agency's policy against unlawful harassment applies to all employees. It 
covers harassment between supervisors/managers and subordinates, between 
employees, by employees outside the workplace while conducting Agency business or 
attending an Agency-sponsored training conference or event, and by non-employees 
who conduct business with the Agency. Additionally, the policy cgvers employees who 
are not themselves the object of harassment, but who work in a setting where 
harassment is pervasive. 

Title VII of the Civil Rights Act of 1964 provides that it is unlawful for an employer 
to discriminate against an individual because of that individual's gender. Sexual 
harassment is a form of gender discrimination. The Supreme Court has made clear that 
sexual harassment can occur between individuals of the same gender, as well as 
between those of different genders. Sexual harassment is defined by the Equal 
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Employment Opportunity Commission as unwelcome sexual advances, requests for 
sexual favors, and other verbal or physical conduct of a sexual nature, when any of the 
following criteria are met: 

(a) submission to the conduct is made either explicitly or implicitly a 
term or condition of employment; 

(b) submission to or rejection of the conduct is used as a basis for 
employment decisions; or 

(c) the conduct has the purpose or effect of unreasonably 
interfering with work performance or creating an intimidating, 
hostile, or offensive working environment. 

This conduct, whether engaged in by a manager, supervisor, or co-worker, is against 
Agency policy and violates the law. 

The Supreme Court has also made clear that an employer can be held liable 
when a manager or supervisor sexually harasses an employee and the harassment 
results in a tangible employment action, such as discharge, demotion, or undesirable 
assignment. Moreover, even when a tangible employment action is not involved, 
conduct may nonetheless create a hostile work environment. Examples of conduct that 
may create a hostile work environment include unwelcome comments of a sexual 
nature, requests for sexual favors, and physical contact. Unwelcome conduct of a 
sexual nature constitutes sexual harassment if it is sufficiently severe and/or pervasive, 
whether it is committed by a supervisor, manager, or co-worker. Sexual harassment is 
unlawful and directly contravenes Agency policy. 

The Agency takes complaints of harassment on the basis of any EEO protected 
category very seriously. Any employee who believes that he or she is a victim of any 
type of unlawful harassment, including sexual harassment, should immediately report 
the offending behavior to his or her supervisor, or other appropriate management 
officials, so that management can take appropriate corrective action. Employees may 
also contact an EEO Counselor, the Director of the Office of Equal Employment 
Opportunity at (202) 273-3891, the Office of the Inspector General at (202) 273-1960, or 
the Director of Human Resources at (202) 273-3900. Employees covered by a 
collective-bargaining agreement may seek assistance from the appropriate Union 
official. In order to initiate the EEO complaint process, an allegation of harassment 
must be raised with an EEO Counselor or OEEO official within 45 days of the incident of 
alleged harassment. 

The Agency will utilize a proactive approach to preventing harassment by 
effectively addressing inappropriate conduct before it rises to the level of harassment. 
We will continue to take all necessary steps to ensure that no Agency employee is 
subjected to prohibited harassment, irrespective of the basis. Managers and 
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supervisors are responsible for enforcing this policy and guarding against unlawful 
harassment. Management will investigate all allegations of harassment promptly and 
thoroughly and will strive to maintain confidentiality during the course of its investigation 
to the greatest extent possible. When harassment is identified, managers and 
supervisors will promptly take corrective action designed to end the offending conduct 
and rehabilitate the work environment. Any person found to have engaged in harassing 
conduct on the basis of race, color, sex, religion, age, national origin, disability, genetic 
information and/or family medical history, sexual orientation, or reprisal will be subject to 
disciplinary action that can range from a warning to termination of employment. Action 
will also be taken against any manger or supervisor who condones or fails to correct 
harassing conduct brought to his or attention. 

We enlist every NLRB employee to conduct himself or herself in a manner 
consistent with this policy so that all of us can work in an environment that is fair, 
hospitable, and equitable. Harassment, like other forms of unlawful discriminatory 
behavior, is unacceptable and will not be tolerated. 

'--W~bJ~ 
Wilma B. Liebman 

Chairman Acting General Counsel 
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CHAIRMAN 

.. - .. . 
UNITED STATES 

NUCLEAR REGULATORY COMMISSION 
WASHINGTON, D.C. 20555-0001 

March 30, 2011 

The Honorable Jacqueline Berrien 
Chairman, United States Equal Employment 

Opportunity Commission 
131 M Street, NE 
Washington, D.C. 20507 

Dear Madam Chairman: 

I am pleased to provide a copy of the U.S. Nuclear Regulatory Commission's (NRC's) 

Fiscal Year 201 O Annual Report on the Notification and Federal Employee Antidiscrimination 

and Retaliation (No FEAR) Act of 2002. The report is submitted in accordance with the 

requirements of Section 203 of the No FEAR Act. My Commission colleagues and I continue 

our commitment and efforts to maintain a model Equal Employment Opportunity program at the 

NRC. 

Enclosure: 
As stated 

Sincerely, 

Ar 
Gregory B. Jaczko 

. q- \ 

J.:\O 
J 
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I. Executive Summary 

The U.S. Nuclear Regulatory Commission (NRC) provides its fiscal year 2010 annual report to 
Congress as required by Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) , Public Law 107-174. 

The NRC's mission is to license and regulate the Nation's civilian use of byproduct, source, and 
special nuclear materials to ensure adequate protection of public health and safety, promote the 
common defense and security, and protect the environment. A five-member Commission heads 
the NRC. The President designates one member as Chairman and official spokesperson. The 
Executive Director for Operations carries out the policies and decisions of the Commission. 
During fiscal year 2010, the agency's workforce increased by approximately 61 employees, and 
at the end of this period, the agency had 4 ,028 permanent employees. To accommodate the 
growth in staff, over the past several years, the agency has obtained additional space for its 
Headquarters employees in several buildings in Montgomery County, MD. This expansion 
requires the agency to be more attentive to providing employees proper notification of their 
rig.hts pursuant to the No FEAR Act; the agency has been successful in this task. The NRC's 
Headquarters operations are in Rockville, MD, and its regional offices are located in King of 
Prussia, PA; Atlanta, GA; Lisle, IL; and Arlington, TX. The NRC's Technical Training Center is 
located in Chattanooga, TN. 

The Partnership for Public Service ranked the NRC the Best Place to Work in the Federal 
Government for the third consecutive time, based on the results of the 2009 Federal Employee 
Viewpoint Survey. The NRC has also received many accolades for its commitment to diversity 
from several national publications. 

The agency's informal and formal complaint activity increased slightly. Most of the complaints 
filed were under Title VII of the Civil Rights Act of 1964, as amended, and the Age 
Discrimination in Employment Act of 1975, as amended. Reprisal , race, age and national origin 
discrimination were the most frequently filed bases; evaluations and appraisals, promotions, and 
assignment of duties were the most common issues. During this period, the agency issued two 
final agency decisions. There were no findings of discrimination. 

During fiscal year 2010, one equal employment opportunity (EEO) lawsuit was filed against the 
agency in Federal district court. The case is pending a decision by the court on the agency's 
motion to dismiss. A second lawsuit against the agency, which was filed in fiscal year 2009 and 
pending in Federal district court, was decided in the agency's favor in fiscal year 2010, when the 
district court granted the agency's motion for summary judgment. There were no other cases 
filed in Federal district court or pending decision in fiscal year 2010 and no reimbursements to 
the Judgment Fund. 

The agency's Office of Human Resources (HR) provides an ancillary process for issues of 
harassment to be presented under the NRC's Policy for Preventing and Eliminating Harassing 
Conduct in the Workplace. HR's efforts have been instrumental in encouraging early 
intervention to resolve workplace disputes. During fiscal year 2010, 21 claims of harassment 
were filed with HR under the policy. As a result, three disciplinary actions (two suspensions and 
one official reprimand) were issued. No disciplinary actions were issued in conjunction with the 
Whistleblower Protection Act (WPA). 

Since the enactment of the No FEAR Act, the NRC has realized many positive changes in the 
workplace climate. Examples include the following: 
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• fostering continued support for the No FEAR Act by the Commission and senior agency 
executives through policy statements and in key meetings 

• continuing support and promotion of the Comprehensive Diversity Management Plan, 
which includes goals and strategies to achieve a positive and discrimination-free work 
environment where all employees are valued and use their diverse talents to support the 
agency's mission 

• holding biannual EEO briefings 

• implementing a state-of-the-art, Web-based training course on the No FEAR Act 

• including a flowchart on the HR Web page depicting the process for reporting harassing 
conduct in the workplace 

• posting in all facilities Notices on Whistleblower Rights and Protections as required for 
Office of Special Counsel 2302(c) compliance and certification 

• conducting training programs and briefings for managers and employees on the No 
FEAR Act, EEO, diversity management, the Policy for Preventing and Eliminating 
Harassing Conduct in the Workplace, the WPA, prohibited personnel practices, 
reasonable accommodation, and Alternative Dispute Resolution (ADR) 

• conducting EEO, affirmative employment, and diversity management program 
assessments to determine whether the agency is meeting the Equal Employment 
Opportunity Commission's (EEOC's) standards for a model EEO program 

• timely processing of all EEO complaints and ensuring that no backlog of cases occurs 

Additionally, the NRC has been committed to raising awareness and promoting the agency's 
ADR program to resolve complaints at the earliest stage. 

II. Introduction 

The No FEAR Act requires Federal agencies to submit annual reports to the Speaker of the 
House of Representatives, the President pro tempore of the Senate, the Committee on 
Governmental Affairs of the Senate, the Committee on Government Reform of the House of 
Representatives, each committee of Congress with jurisdiction relating to the agency, the 
Attorney General, the EEOC, and the Office of Personnel Management. The NRC is submitting 
this report to satisfy the No FEAR Act reporting requirement. 

Ill. Background 

On May 15, 2002, President George W. Bush signed into law the No FEAR Act, which became 
effective on October 1, 2003. The act requires Federal agencies to be accountable for 
violations of antidiscrimination and whistleblower protection laws and post on its Web site 
certain statistical data relating to Federal sector EEO complaints filed with the agency. 
Section 203 of the No FEAR Act requires that each Federal agency submit an annual report to 
Congress not later than 180 days after the end of each fiscal year. Agencies must report on the 
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number of Federal district court cases arising under each of the respective areas of law 
specified in the act in which discrimination was alleged, the status or disposition of cases, the 
amount of money required to be reimbursed to the Judgment Fund, the number of employees 
disciplined, any policies implemented that are related to appropriate disciplinary actions against 
a Federal employee who discriminated against any individual or committed a prohibited 
personnel practice, and an analysis of the data collected with respect to trends and causes. 

The NRC's Office of Small Business and Civil Rights (SBCR) is responsible for administering 
and ensuring agency compliance with Federal EEO laws, regulations, policies, and guidance 
that prohibit discrimination in the Federal workplace based on race, color, national origin, 
religion , gender, age, disability, genetic information, or reprisal. SBCR is also responsible for 
preparing the agency's annual No FEAR Act report. HR, the Office of the Inspector General, 
and the Office of the General Counsel also play a role in the implementation of the No FEAR 
Act for NRC employees. 

IV. Data Posted for Fiscal Year 2010 

As required by the No FEAR Act, NRC timely posts and prominently displays a link to the No 
FEAR Act data on its public Web site (www.nrc.gov). The agency updates this information 
quarterly, not later than 30 calendar days after the end of each quarter. See Attachment 1 for 
details. 

Overall, the NRC's informal and formal complaint activity is relatively low. This outcome is 
attributable to a continual effort to maintain a positive work environment and the fact that some 
workplace disputes are resolved before aggrieved persons initiate the informal complaint 
process. The following sections provide more information on the informal and formal complaints 
filed against the agency: 

A. Fiscal Year 201 O Informal and Formal Complaint Activity 

35.....--------------------------. 
30-------------------------1 
25----

20+---

15+---

10+---

5+---

o----
INFORMAL FY 2010 FORMAL FY 2010 

•Initiated 

•Closed 

During fiscal year 2010, a total of 25 new informal complaints were initiated; only one 
informal complaint was carried over from the previous fiscal year. Of the total 
25 informal complaints, 23 were closed during fiscal year 2010. A total of 15 formal 
complaints were filed against the agency, and 9 complaints were closed. Formal 
complaint activity for fiscal year 201 O increased slightly from 2009 to more closely 
resemble complaint levels in years before 2009. 
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During fiscal year 2010, all EEO investigations were completed in a timely manner. As 
of the end of fiscal year 2010, there were no cases pending investigation. During fiscal 
year 2010, the agency issued two final agency decisions; there were no findings of 
discrimination. In fiscal year 2010, the agency settled nine cases; three cases were 
settled using ADR techniques including mediations and facilitated discussions. The 
NRC attributes the relatively low complaint activity to the use of proactive early 
intervention to resolve workplace disputes; the agency's ADR program; and the 
provision of EEO and No FEAR Act training to NRC managers, supervisors, and 
employees. The agency also emphasizes excellent customer service and 
responsiveness to issues. 

B. Bases and Issues 

The fiscal year 2010 complaint data show that complainants identified reprisal, race, age 
and national origin as the most frequently filed bases for complaints. Additionally, the 
data show that complainants identified evaluation/appraisal , promotion/nonselection, and 
assignment of duties as the most common issues in the complaints filed . Several 
complaints had multiple bases. See Attachment 1 for details. 

V. Civil Cases-Reimbursement to the Judgment Fund 

Section 203(1) of the No FEAR Act requires that agencies include in their annual report the 
number of civil cases arising under the WPA and antidiscrimination laws, the status of such 
cases, and the amount of money reimbursed to the Judgment Fund. The Office of Personnel 
Management published final regulations on May 10, 2006, to carry out the agency 
reimbursement provisions of the No FEAR Act. These final regulations state that the Federal 
Management Service (FMS), U.S. Department of Treasury, will provide written notice to an 
agency's Chief Financial Officer within 15 business days after payment from the Judgment 
Fund. The agency is required to reimburse the Judgment Fund within 45 business days after 
receiving the notice from FMS or must contact FMS to make arrangements in writing for 
reimbursement. 

During fiscal year 2010, one EEO lawsuit was filed against the agency in Federal district court. 
The case is pending decision by the court on the agency's motion to dismiss. A second lawsuit 
against the agency, which was filed in fiscal year 2009 and pending in Federal district court, was 
decided in the agency's favor in fiscal year 2010, when the district court granted the agency's 
motion for summary judgment. There were no other cases filed or pending decision in fiscal 
year 2010 and no reimbursements to the Judgment Fund. 

VI. Disciplinary Actions 

Section 203(a)(6) of the No FEAR Act requires that each agency include in its annual report a 
detailed description of the policy implemented by the agency relating to disciplinary actions 
imposed against a Federal employee who discriminated against any individual in violation of any 
laws cited under Section 201 (a)(1) or (2), or committed another prohibited personnel practice 
that was revealed in the investigation of a complaint alleging a violation of any of the laws cited 
under Section 201 (a)(1) or (2). Further, the act requires that, with respect to each such law, the 
agency report on the number of employees who were disciplined in accordance with such policy 
and the specific nature of the disciplinary action taken. 
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As indicated in the agency's prior No FEAR Act reports, the NRC's policy is to take appropriate 
disciplinary action against any employee who discriminates against an individual or engages in 
other prohibited personnel actions against an individual, including retaliation for lawful 
whistleblowing activities or for exercising an appeal, complaint, or grievance right. During fiscal 
year 2010, 21 claims of harassment were filed with HR under the antiharassment policy. As a 
result, the agency issued three disciplinary actions (two suspensions and one official 
reprimand). No disciplinary actions were issued in conjunction with the WPA. 

VII. Training Requirement for No FEAR Act 

Section 202(c) of the No FEAR Act requires that agencies train employees about the act. To 
comply with the provision, on September 30, 2005, the agency implemented a Web-based 
training course on the No FEAR Act. The training explained the rights and remedies available 
to NRC employees under antidiscrimination and whistleblower protection laws. The NRC's 
training was updated during early fiscal year 2010. This new state-of-the-art training includes 
an introductory message from the Executive Director for Operations, interactive vignettes, and 
knowledge checks to reinforce learning. Approximately 98 percent of employees had completed 
this refresher training course by February 28, 2010. New employees are required to complete 
the training within 90 calendar days of being hired by the agency. 

VIII. Trends, Analysis, and Practical Knowledge 

Section 203(7) of the No FEAR Act requires that agencies examine trends, causal analyses, 
practical knowledge gained through experience, and any actions planned or taken to improve 
the complaint or civil rights program of the agency. 

An analysis of complaints filed during fiscal year 2010 compared to fiscal year 2009 shows an 
increase in the number of informal and formal complaints filed against the agency. Complaint 
activity alleging reprisal, age, and national origin discrimination increased during fiscal year 
2010. 

The agency continues to improve processing time for investigations and ensures that all 
investigations are completed within the 180-day timeframe mandated by EEOC regulations. In 
fiscal year 2010, the agency's average processing time for all complaints, including two 
amended complaints, was 175 calendar days. 

The agency has made tremendous progress in developing standard operating procedures and 
internal controls to improve investigations. The agency has contractual arrangements to 
procure investigative services including an interagency agreement with the U.S. Postal Service. 
The NRC also has an internal staff of EEO investigators. SBCR's recruitment of a staff with 
considerable experience in processing EEO complaints has resulted in the Civil Rights Program 
improving communication with complainants and managers; providing EEO training to 
employees to prevent discrimination; reducing the processing time for investigations; training 
collateral duty EEO counselors on the No FEAR Act, ADR, reasonable accommodation, and 
EEO case law; and publicizing the ADR program. SBCR continues to maintain contact with 
other Federal agencies and the Council of Federal EEO and Civil Rights Executives to gain 
knowledge and learn about best practices in the civil rights area. 

The NRC uses its ADR program to help resolve workplace EEO disputes. The NRC has been 
committed to promoting ADR to eliminate actions that may give rise to EEO complaints and 
offered ADR to all parties in both the informal and formal complaint processes. The ADR 
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program manager meets with the agency official and employee separately to discuss the ADR 
process and the issues in dispute. The parties are encouraged to discover, discuss, and 
engage in creative methods of dispute resolution. 

The agency's participation rate for ADR for the formal complaint phase was 11 percent in fiscal 
year 201 O. For the informal complaint phase, the agency participation rate was 30 percent. In 
an effort to increase the agency's ADR participation rate to meet the EEOC's goal of 50 percent, 
the agency is continuing to promote the program through the use of periodic ADR training and 
other interactive events with agency offices. For fiscal year 2011 , these activities will include 
(1) presenting informational exhibits about ADR, (2) distributing updated ADR brochures to 
employees, (3) conducting assessments of ADR sessions, and (4) providing ADR awareness 
training. The agency continues to support Federal progress in ADR through participation in the 
Federal Sharing Neutrals Program. NRC staff members conduct mediations for other Federal 
agencies, and Sharing Neutrals Program mediators facilitate NRC mediation for EEO matters. 
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Equal Employment Opportunity Data 
Posted Pursuant to the 

No Fear Act 

Pursuant to Section 301 of the Notification and Federal Emplovee Anti
discrimination and Retaliation Act of 2002 (the No Fear Act) , the NRC has posted summarv 
statistical data pertaining to complaints of employment discrimination filed by employees, former 
employees and applicants for employment under 29 CFR Part 1614. The specific data posted is 
described in section 301 (b) of the Act and 29 CFR 1614.704. 



NRC Discrimination Complaint Activity 
FY 2005 - FY 2010 

29CFR§1614.704(a) • (c) 
29 CFR § 1§1<\705 Comparative Data 

Previous Fiscal Year Data 

Complaint Activity 
2010 2009 2008 2007 2006 

Number of Complaints Filed in FY Hil~.Z~!ll 15 8 13 11 13 

Number of Complainants l§l~.Z~!tll 14 8 12 11 13 

Repeat Filers l§l~.Z~(~) 1 0 1 2 2 

2005 

10 

9 

0 

ZI ~EB§ 3IH1Z~fsn 29CFR§1614.705 Comparative Data 
Previous Fiscal Year Data 

Complaint by Basis 
2010 2009 2008 2007 2006 2005 

Race 5 5 6 5 8 3 

Color 1 1 2 0 0 0 

Religion 1 1 0 0 0 0 

National Origin 5 1 2 1 4 0 

Sex (including complaint filed under Equal Pay 2 0 3 4 4 3 
Act) 

Disability 2 1 0 3 3 4 

Age 7 4 8 2 5 4 

Reprisal 7 5 5 4 5 4 

Other 0 0 0 0 0 0 



-
29 CFR § 1611.ZCM<t) 29CFR§1614.705 Comparative Data 

Previous Fiscal Year Data 

Complaint by Issue 
2010 2009 2008 2007 2006 2005 

Appointment/Hire 0 0 1 2 1 2 

Assignment of Duties 5 4 5 2 7 6 

Awards 1 1 2 2 6 2 

Conversion to Full-time 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 

Reprimand 0 1 1 0 0 0 

Suspension 1 0 1 0 0 0 

Removal 1 0 1 1 0 1 

Other 1 1 2 0 0 0 

Duty Hours 0 0 0 0 1 0 

Evaluation Appraisal 7 6 4 2 9 4 

Examinationff est 0 0 0 0 0 0 

Harassment 

Non-Sexual 2 6 6 4 9 7 

Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 

Pay (Including Overtime) 0 1 0 0 0 0 

Promotion/Non-Selection 5 1 10 6 6 2 

Reassignment 

Denied 0 0 0 0 0 0 

Directed 1 0 0 0 0 0 

Reasonable Accommodation 1 0 0 1 0 2 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 

Termination 0 0 1 1 0 0 

Terms/Conditions of Employment 3 1 0 0 0 0 

Time and Attendance 1 0 1 2 2 1 

Training 2 0 2 2 4 4 

Other 5 0 0 0 0 0 
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21 ~EB S lil~Z~ lfl 
Processing Time • ... post the average length of time it takes to complete each FY 2010 
step of the process for every complaint that is pending during any time of the 4th qtr 
then fiscal year ... • 

Number Average 
Days 

All complaints pending in Investigative State 1614,]04(f)(1) 5 55 

All complaints pending in Final Agency Decision/Action Stage 2 257 

All complaints pending in which Hearing was not requested 1614.704<0(2) 0 0 

Time in Investigation Stage 0 0 

Time to issue Final Agency Action 0 0 

All complaints pending in which a Hearing was requested 1614.704<0(3) 0 0 

Time in Investigation Stage 0 0 

Time to issue Final Agency Action 0 0 

n CEB § 3614.Z~<a> 29 CFR § 1614.705 Comparative Data 
Previous Fiscal Year Data 

Complaint Dismissed by Agency 2010 2009 2008 2007 2006 2005 

Total Complaints Dismissed by Agency 2 5 0 3 1 0 

Average days pending prior to dismissal 31 282 0 110 86 0 

29 CEB § 1614,ZCH<h> 29CFR§1614.705 Comparative Data 
Previous Fiscal Year Data 

Complaint Withdrawn by Complainants 2010 2009 2008 2007 2006 2005 
Pursuant to 311413gz(1) 

Total Complaints Wrthdrawn 0 0 0 1 4 2 

21 ~EB§ lll~Z~m 29 CFR § 1614.705 Comparative Data 

Total Final Agency Actions Finding 2010 2009 2008 2007 2006 2005 
Discrimination 

# % # % # % # % # % # % 

Total Number Findings l§l~.z~mm 0 0 0 0 0 0 

Without Hearing l§a Z~Ul~l 0 0 0 0 0 0 

With Hearing HllU~Ul(~) 0 0 0 0 0 0 
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29 CFR § 1114.I04W 29 CFR § 1614.705 Comparative Data 
Previous Fiscal Year Data 

Findings of Discrimination Rendered by Basis 2010 2009 2008 2007 2006 2005 

# % # % # % # % # % # % 

Total Number Findings lll!.ICMlDm 0 0 0 0 0 0 ---- - .....__ - -Number of Finds Rendered Without Hearing 3114,I~mtal 0 0 0 0 0 0 ---- - .....__ - -
Number of Finds Rendered After Hearing 3114,I~llf~l 0 0 0 0 0 0 

Race 0 0 0 0 0 0 

Color 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 

Sex (include Equal Pay Act} 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 

Age 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 
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D CfB § 1114.'l!MW 29 CFR § 1614.705 Comp1r1tlve Dltl 
Previous Flscll Yur Dltl 

Findings of Discrlmin1tlon Rendered by IHue 
2010 2009 2008 2007 2006 2005 

# % # % # % # % # •4 # •4 

Total Number Findings lll!.ZHlllm 0 0 0 0 0 0 - - - - -
Findings Without Heiring lll!.Zll:tfll~I 0 0 0 0 0 0 - - - - -
Findings After Heiring llJ!.Zll:tfllll~I 0 0 0 0 0 0 

Appointment/Hire 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 

Disciplinary Action 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 

Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 

Examination/Test 0 0 0 0 0 0 

Harassment 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 

Pay (Including Overtime) 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 

Reassignment 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 

Training 0 0 0 0 0 0 

Other 0 0 0 0 0 0 
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29 CFB § 1§14.ZQ1{D 29 CFR § 1614.705 Comparative Data 
Previous Fiscal Year Data 

Complaints Pending From Previous Fiscal Years by 2010 2009 2008 2007 2006 2005 
Status 

Total complaints from previous Fiscal Years 
l§l~.z~mm 0 0 2 2 2 3 

Total Complainants l§l~.z~m'2l 0 0 2 2 2 3 

Number of all pending complaints from previous Fiscal Years HU~ Z~OH~ 

Investigation 0 0 0 0 1 2 

ROI issued, pending Complainant's action 0 0 0 0 0 0 

Hearing 0 0 0 1 0 1 

Final Agency Action 0 0 2 1 1 0 

Number of closed complaints pending l§H,Z~OO~l 

Appeal with EEOC Office of Federal Operations 5 5 4 2 1 1 

21 CFB § 1f14.701{U 29CFR§1614.705 Comparative Data 
Previous Fiscal Year Data 

Complaint Investigations 2010 2009 2008 2007 2006 2005 

Number Pending Completion of Investigation 0 0 6 2 5 8 

Pending Investigations Over Required Time Frames 0 0 0 0 2 2 
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NUCLEAR REGULATORY COMMISSION 
WASHINGTON, DC 20555-0001 

OFFICIAL BUSINESS 

L-----J 

The Honorable Jacqueline Berrien 
Chairman, United States Equal Employment 

Opportunity Commission 
131 M Street, NE 
Washington, D.C. 20507 
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NATIONAL SECURITY AGENCY 
CENTRAL SECURITY SERVICE 

FORT GEORGE G . MEADE, MARYLAND 207!55-6000 

Mr. Clarence Johnson 
Principal Director, Office of Diversity 
Management and Equal Opportunity 

U.S. Department of Defense 
Room 50641, The Pentagon 
Washington, DC 20301 

Dear Mr. Johnson: 

Serial No: D6/23/11 
Date: 24 March 2011 

Enclosed please find the National Security Agency's FYIO Notification and Federal 
Employee Antidiscrimination and Retaliation Act year-end report. Should you need 
additional information regarding the report, please contact Marline Defoor on 
(301) 688-7428. 

Sincerely, 

~k_k.~ 
MARLISA L. SMITH 
Director 
Office of Equal Employment Opportunity 

cc: Marilee Perkal 

Encl: 
a/s 
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ational Security Agency 
FYlO Notification and Federal Employee Antidiscrimination and 

Retaliation Act (NO FEAR) Report 

Summary 

1. (U) The number of cases arising under each of the respective provisions of the 
regulation covered by paragraphs (I) and (2) of section 302(a). 
No cases were pending or resolved which were filed pursuant to the Whistleblowcr 
Protection Laws. One case that alleged violations of the Federal Ancidiscrimination 
Laws was resolved. 

2. (U) The status or disposition of the cases described in paragraph l. 
One case dismissed before the United States District Court. 

3. (U) The amount of money required to be reimbursed by such Agency under section 
302(a)(l)(iii). 
None 

4. (U) The number of employees disciplined as defined in § 724.102 subpart A. 
7 (seven): 

• Sexual Harassment - ER proposed termination of the employee's trial period due to 
repeated unwelcome sexual harassment directed toward two employees. Decision 
Authority concurred. Employee resigned in lieu of termination. 

• Sexual Harassment - ER proposed removal due to misconduct related to repeated 
sexual harassment in the workplace. Employee resigned in lieu of removal. 

• Sexual Harassment - Employee was issued a Letter of Reprimand (lowest level 
disciplinary action) due to her repeated sexual misconduct in the workplace with a 
fellow NSA employee continuing from 1996 until 200 l . 

• Sexual Harassment - Employee was presented a Letter of Counseling after he 
engaged in unwelcome verbal comments and unwelcome physical behavior toward a 
female employee. 

• Sexual Harassment - Employee (male)was issued a Letter of Counseling for engaging 
in a sexual relationship with a female employee while he was in a position where he 
had influence with regard to her career. 

• Discrimination - Employee was presented a Letter of Reprimand after he made rude 
and discriminatory comments to contractors he was working with. 

• Discrimination - Employee was presented a Letter of Reprimand after making 
inappropriate and discriminatory comments toward a coworker and, thereby creating 
a disturbance at work. 
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5. (U) The final year-end data posted pursuant to subpart G of 29 C.F.R. § 1614. 
See attached Fiscal Year (FY) 20 I 0 NO FEAR Act report, tab A. 

6. (U) A detailed description of the Agency's policy for taking disciplinary action 
against Federal employees for conduct that is inconsistent with Federal 
Antidiscrimination Laws and Whistleblower Protection Laws or for conduct that 
constitutes another prohibited personnel practice revealed in connection with 
Agency investigations or alleged violations of these laws. 
See attached excerpt from NSA/CSS Personnel Management Manual Chapter 366 -
Personnel and Security Standards, tab B. 

7. (U) An analysis of information provided in paragraphs (1) through (6) (in 
conjunction with data provided to the Equal Employment Opportunity Commission 
in compliance with 29 C.F.R. §1614) including: 

a. An examination of trends; 
b. Causal analysis; 
c. Practical knowledge gained through experience; and 
d. Any actions planned or taken to improve complaint or civil rights programs 

of the Agency. 
See attached analysis, tab C. 

8. (U) Any adjustment needed to or made to the budget of the Agency to comply with 
its Judgment Fund reimbursement obligation(s) incurred under§ 724. 
NIA . 

9. (U) The Agency's written plan developed under§ 724.203(a) to train its employees. 
See attached 2010 NO FEAR Agency Training Plan, tab D. 

10. (U) NO FEAR Brochure. 
See tab E. 

11. (U) Sample Agency-wide communications regarding the NO FEAR campaign. 
See tab F. 
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r • ;"\- ~ ' ' ,""~ '• • • >- ' \ J ' ' _,., -_· ·--- ·-- -_..:..._:_-__ _:~': ~~--'•J.·_~ 1 ~;~·~·-'-~:~-- _: 
I. Complaints of Discrimination Filed 

Number of Complaints Filed 29 

Number of Individuals Filing Complaints 26 

Number of Individuals Filing Two or More Complaints 3 

II. Bases of Complaints Filed 

Age 19 

Color 5 

Disability 13 

National Origin 8 

Race 18 

Religion 4 

Reprisal 22 

Sex 19 

l. Equal Pay Act 0 
2. Pregnancy Discrimination Act 0 

Genetic Information 3 

Non-EEO (sexual orientation) I 

(status as a parent) 1 

Ill. Issues of Complaints Filed 

Assignment of Duties 12 

Awards 0 

Evaluation/ Appraisal 9 

Harassment (Sexual) 7 -------- ........................... -- ........ ---- ----- ----- -.... -..... ----·--·------- ........................... -............. ....... .. ----- .. -- .............. .................... 

(Non-Sexual) 29 

Medical Examination 2 

Promotion/Non-selection 11 

Reassignment (Denied) 2 
------------------- -- ------ ------------------------------------------ ------------------·-·-········ .. ---.. --.. -- .. --- -

(Directed) 0 

Training 0 

Terms and Conditions of Employment 15 

Time and Attendance 2 

Disciplinary Action 16 

Removal 0 

Other (Violation of Peace Order, Use of Childcare Facilities) 0 

IV. Average Complaints Processing Time to Completion On Days) 

All Investigations j 259.07 
... . ....................... ···----- -·. --·-······· .. ----- -- ... --··-···········-·--·-···- --- ---·---· ---- -. -...... ........ ... ---
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............. !: .. ~~-~~~':~ -~?_t_ ~~-q~~~~~-~ .......................... -........ -......... -.. ..... 472.06 ...... .................... 
2. Hearing Requested 0 

Final Actions by Agency -- ................................................ .. ..... ·--- ---· ·- ..................... ......... .... ----................ ........................ ...... ..... .. -.... .......... .. .. . .. .. .. ·- .. -.. -- -.... 
1. Processing Time Without a Hearing/FAD 2 19 

...................... ----·-- ---- ........................... -........... - ....................... - .. -..... -.... .. ........ .. .... ·- .................................. .. .......... ---. .................... .......... 

2. Processing Time With a Hearing/Final Order 299.17 

V. Dismissals 

Number of Dismissals 6 

Average Days Pending At the Time of Dismissal 166.50 

VI. Withdrawals 

Number of Complaints Withdrawn by Complainants 6 

VU. Findings of Discrimination 

Findings Rendered with a Hearing 

Number of Findings 0 

Percentage of Findings 

Findings Rendered without a Hearing 

Number of Findings 0 

Percentage of Findings 

Issues of Findings of Discrimination 

Number of Issues 0 

Percentage of Issues 

Number of Issues Involving a Hearing 0 

Percentage of Issues Involving a Hearing 

Bases of Findings of Discrimination 

Number of Bases 0 
Percentage of Bases 
Number of Bases Involving a Hearing 0 
Percentage of Bases Involving a Hearing 

VIII. Pending Complaints Carried Over From Previous FY s 

-~~~P-!~~~-t_s __ <?.e~-~-~~t~~~~t~ .?~!!~~ .'?.1:1:j~~- ~~-~i:t_i_~~ -~-~~: ..................... 82 -----.... ---- ----
. . . .. .... .... 1: .. ~~~~~!.?.~.1-~~-i_':~~-~~-'~- ~! !i.~~ -'.-~~~-~ -~?-~P_l~i-~!~---········ -- ----······ 7 1 -- -.... ------ -.... --

2. Number of These Complaints Currently Pending 45 
Status of These Cases: 

... ........ .. ~ :. !~-~~-~~i-~~_t_i~i:t .......................... -. -........................ ·-· ........ -.. 15 
... --- ... ---- -........ -.. -. 

............. ~ .... f_i~~~-~~~~~l .~~~!?.~ .. . .......................... ....... ... ...... .... .. ..... 3 
.. . .. -.. -- ....... -.. -- .. -. 

-· ... -...... . ?: .. ~~-~~1:1~ . -. --··-··· ............. -- ·---- ---- --· ........................... ....... 24 .... -----........ --.. ---
4. Appeal 0 

IX. Complaints Pending Any Length of Time This Fiscal Year Not 13 
Investigated Within 180 Days (plus any authorized extensions) 
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(U) Disciplinary Policy 

(U) The following excerpt is from Chapter 366 of the Agency's Personnel 
Management Manual. 

(U) The Agency has a policy for taking disciplinary action against employees whose 
conduct is inconsistent with Federal anti-discrimination and Whistleblower protection 
laws or for conduct that constitutes another prohibited personnel practice revealed in 
connection with Agency investigations or alleged violations of these laws. The excerpt 
set forth below contains information concerning the personnel. security. and ethics 
standards for Agency employees. It provides general principles for employee conduct and 
specific standards. This section includes standards that may have both security and 
employability implications and as such, could be subject to both a security and 
administrative action. The information denotes Agency expectations related to each 
standard. It concludes with an explanation of how to detennine appropriate administrative 
actions for violations of these standards. An Appendix is included with recommended 
penalties for violations. The chapter applies to all civilian Agency employees paid from 
appropriated or non-appropriated funds, including Special Government Employees 
(experts and consultants). All Agency employees must be familiar with and adhere to the 
personnel, security, and ethics standards set forth in this chapter. 

(U) Section 2, Personnel and Security Standards, 2-1. Work Environment 

(U) Employees will not engage in any conduct that creates a hostile work environment 
and/or interferes with an individual's work performance. 

A. (U) Harassment/Intimidation - Employees will not use actions or words that 
denigrate or show hostility toward an individual for any reason, but especially 
because of race. color, religion. gender, national origin, age, or disability. 
Likewise, employees will not use abusive or offensive language, gestures, or other 
conduct (e.g. display of offensive writings, objects or pictures) directed against 
other employees that could affect the individual's work performance or impact the 
work environment. 

B. (U) Sexual Harassment - Employees will not: I) make sexual advances or engage 
in physical conduct of a sexual nature (whether welcome or not) in the workplace; 
2) make unwelcome sexual advances, requests for sexual favors, or other 
unwelcome verbal or physical conduct of a sexual nature. explicitly or implicitly, 
as a term or condition of an individual's employment or the basis for an 
employment decision such as promotion or job assignment; or 3) engage in 
conduct that interferes with work performance or creates an intimidating, hostile, 
or offensive working environment. including sexual teasing (repeated offensive or 
unwelcome comments. advances, propositions. remarks, gestures, touching, or 
questions of a sexual nature); degrading words used to describe an individual; and 
the display in the workplace of sexually offensive writings, objects or pictures, 
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including the use of software or computers for such display. 

C. (U) Reprisal - Employees will not take. direct others to take, recommend, or 
approve any personnel actions that adversely affect the employment opportunities 
of individuals who engage(d) or participate(d) in protected activities (e.g. EEO. 
IG complaints or grievances) based on the individual's participation in that 
activity. 

D. (U) Discrimination - ~mployees will not take actions that violate Equal 
Employment Opportunity laws, regulations, and guidelines within the workplace. 
Employees are prohibited from denying any employee, or applicant for 
employment, an employment opportunity or benefit because of race, color. 
religion. gender, national origin, age, disability or participation in a protected 
EEO activity. 

(U) Chapter 366, Appendix, Recommended Range of Penalties; Section 2-1 Work 
Environment 

(U) Hostile/Unsafe Environment: 

(U) Engaging in or allowing conduct that interferes with work or creates an intimidating, 
unsafe, hostile or offensive work environment or interferes with work performance. 

• I ST OFFENSE - - 5-30 day suspension 
• 2ND OFFENSE - - 30 day suspension to removal 
• 3RD OFFENSE - - Removal 

(U) Harassment/Intimidation: 

a. (U) Use of actions or words that denigrate or show hostility toward an individual 
for any reason, but especially because of race, color, religion, gender, national 
origin, age, or disability: 

• I ST OFFENSE - - Letter of Reprimand to removal 
• 2ND OFFENSE - - 30 day suspension to removal 
• 3RD OFFENSE - - Removal 

b. (U) Use of abusive. offensive, unprofessional language, gestures, or conduct: 

• I ST OFFENSE - - Letter of Reprimand to 30 day suspension 
• 2ND OFFENSE - - 5 day suspension to removal 
• JRD OFFENSE - - Removal 
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(U) Sexual Harassment: 

a. (U) Unwelcome sexual advances, requests for sexual favors, or other verbal or 
physical conduct of a sexual nature when submission to such conduct is made 
either explicitly or implicitly a term or condition of employment or the basis of an 
employment decision: 

• ·1 ST OFFENSE - - Letter of Reprimand to removal 
• 2ND OFFENSE - - 30 day suspension to removal 
• 3RD OFFENSE - - Removal 

b. (U) Actual or attempted sexual assault 

• l ST OFFENSE - - Removal 

c. (U) Inappropriate or unwelcome touching or other physical contact: 

• I ST OFFENSE - - I 0 day suspensio~ to removal 
• 2ND OFFENSE - - 30 day suspension to removal 
• 3RD OFFENSE - - Removal 

d. (U) Inappropriate and/or unwelcome teasing, jokes, actions, gestures, display of 
visual material of a sexual nature or remarks of a sexual nature: 

• lST OFFENSE- - Letter of Reprimand to 30 day suspension 
• 2ND OFFENSE - - 5 day suspension to removal 
• 3RD OFFENSE- - Removal 

(U) Reprisal -- Any action taken against an employee for providing information to the 
OIG, EEO or the Associate Directorate for Security Services investigators, or testifying 
in an .official proceeding: 

• I ST OFFENSE - - I 0 day suspension to removal 
• 2ND OFFENSE - - Removal 

(U) Discrimination -- Acting or fai ling to act on an official matter (including a personnel 
action) in a manner which improperly takes into consideration an individual's race, color, 
religion, national origin, gender, age, or disabi lity: 

• I ST OFFENSE - - Letter of Reprimand to removal 
• 2ND OFFENSE - - l 0 day suspension to removal 
• 3RD OFFENSE - - Removal 
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A. and B. Trend and Causal Analyses for FYIO Formal EEO Complaints 

(U) The purpose of this analysis is to provide information about the demographics of 
those who file equal employment opportunity (EEO) complaints, how often they file 
complaints. the bases and issues. and type of relief they receive. The short answers are: 
employees of every race/ethnicity and of both sexes fi le complaints; most employees are . 
not repeat complainants; bases and issues vary, but a few are particularly prominent. and 
the majority of complainants receive no relief. More detailed analyses, which largely 
focus on complaints from FY 10 and complaints from the last five years, are below. 

(U) The number of complaints filed in FY l 0, twenty-nine, was almost at the NSA ' s ten
year average of thirty per year. Oscillating years of more complaints followed by years 
of fewer complaints has been the recent standard at NSA. See Chart I . 

CHART/: COMPLAINTS BY >'EAR 
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Complainants 

(U) Complaints were filed by a variety of individuals. In FY IO, Women comprised 
71.4% of complainants while Men constituted the remaining 28.6% 1• Whites comprised 
46.4% of complainants whi le Minorities also constituted 46.4%2 of the complainants. 
Women. Asians, and Blacks filed complaints at a higher rate3 compared to their 
populations in the workforce. Table 1 (on the following page) shows the percentage of 
complainants and the percentage of the workforce by race/ethnicity and sex. lt appears 
that people of all race/ethnicities and both sexes feel able to use the EEO process. 

1 Complainants were counted only once. regardless of the number of complaints ti led by an individual in 
FYIO. 
2 Race/Ethnicity data was unavailable for two complainants in FY I 0. 
' Rate means the number of complainants in a class divided by the number of overall NSA employees in 
that class. 
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TABLE I: COMPLA INANTS AND WORKFORCE BY RACE/ETHNICITY & SEX 

FYIO I FY06-FYIO FYIO NSA 
Co'!!,Plalnants4 Com lainants5 Workforce -

Men 28.6% 48.4% 59.4% ,__ -
Women 71.4% I 51.6 % 40.6% 
Whites 46.4% 51.2% 81.0% - -
Blacks 32.1% 26.0% 9.6% 

~ 

Hispanics .1 3.6% 6.3% 3.6% 
Asians/Native -+ 

Hawaiians/Other Pacific 3.6% 3.1% 3.0% 
Islanders - - - -
American 7.1% 3.1% 0.5% Indians/Alaska Natives I -People of Two or More 0.0% 3.1% 2.3% Races -- I Unknown 7.1 % 7.1 % 0.05% 

(U) Nothing precludes employees from filing multiple complaints during a fiscal year. A 
single complaint can also contain multiple issues and bases of discrimination, which is 
the norm. Two complainants filed more than one complaint in FY I 0. Over the past five 
years, 127 different employees filed 160 complaints. Twenty-four employees returned to 
file an additional complaint in that time period. Of those, two employees filed 3 or more 
complaints each. 

(U) In FY 10 the average complaint alleged 
3.83 bases and 3.31 issues. Those numbers are 
above NSA · s five-year averages. See Table 2. 

(U) Four percent of complainants who filed in FYI 0 
had left the Agency by the end of the fiscal year. o·r 
complainants who filed since FY06, 23.2% are no 
longer employed by NSA6

. 

TABLE 2: AVERAGE NUMBER OF BASES 
AND ISSUES PER COMPLAINT 

Bases Issues 

FVIO 3.83 3.31 

FV06-IO 2.49 1.96 

4 Complainants were counted only once, regardless of the number of complaints filed by an individual in 
FYIO. 
s Personnel records for five complainants no longer employed by NSA were not easily retrievable and thus 
were not included in these numbers. Complainants were counted only once, regardless of the number of 
complaints filed by an individual in FY06-IO. 
"Numbers exclude non-NSA complainants. 
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Bases and lssues 

Bases 
(U) The most common bases in FYlO were reprisal, sex, age, race, and disability. An 
analysis of the past five year's of bases shows the same trend. The predominant basis 
listed by complainants over the past five years is age. Table 3 shows the percentage of 
complaints both over the last five years and for FYlO TABLE J · f'ERCENTAGE OF 

which contained each statutory basis of discrimination. COMPL.AINTs UST/NG EACH BASIS 
Although the most common bases have remained 

relati vely consistent, there are several trends worth 
examining. 

(U) In FY I 0, females filed more sex-based complaints 
than males (fourteen compared to five), which is 
consistent over the last five years where women filed 
69.4% of sex-based discrimination complaints. 

(U) In FYlO, there were thirteen disability claims, an 
increase of two claims from FY09. Over the past 5 
years, 65.0% of disability based complaints have been 

Sex 

Age 

Race 

Reprisal 

Disabil ity 

Color 

National Or 

Rel igion 

GfNA 

FY06-IO FY IO 

45 66 

49 66 

41 62 
~9 76 

25 45 

18 17 

12 28 

s 14 

2 10 

filed regarding a physical disability, with mental disabilities comprising the other 35.0%. 

(U) Allegations of discrimination filed by Blacks account for 87.7% of the race based 
complaints since FY05 and I 00% of the race complaints in FY I 0. At the close of FY I 0, 
Black non-Hispanics constituted 9.6% of the NSA workforce. At least one race based 
complaint came from each racial group in the past five years. Whites have filed 6.2% of 
race based discrimination complaints, Asians 4.6%, and American Indians/ Alaska 
Natives 1.5%. EEOC classifies Hispanic under the national origin category. Hispanics 
have fi led five of the nineteen national origin complaints; the other fourteen fall under the 
category "other'' national origins. Three complaints alleged discrimination based on 
genetic information in FY I 0. 

(U) The Office of Discrimination Complaints also processes complaints alleging bases 
protected by Executive Order (i.e., status as a parent, sexual orientation). NSA had two 
complaints based on status as a parent in FY07. NSA had one complaint based on sexual 
orientation in FY08. 

Issues 
(U) The most common issues in FYIO were harassment, discipline, non-promotion/non
selection, assignment of duties. and tenns and conditions of employment. While a 
complaint can contain more than one issue, 56.0% of the complaints over the last five 
years contained a non-promotion/non-selection issue and 28.6% of all the issues raised in 
all the complaints over the past five years were non-promotion/non-selection claims. 
Forty-seven percent of complaints raised a non-sexual harassment issue, 27.0% raised a 
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performance evaluation issue. I 0.1 % had a reassignment issue. and 17 .0% had a 
disciplinary issue. In FY 10 there were twenty-nine non-sexual harassment issues, well 
above the five-year average of fifteen claims. Overall. 80.4% of all the issues in all the 
complaints within the past five years were contained within these top five categories . 

Claims 
(U) The most common claims (basis and issue pairings) in FYlO included eight claims 
pairing reprisal and harassment, six claims pairing age and harassment, four claims 
paring race (Black) and harassment, and four claims pairing race (Black) and disciplinary 
action. 

Closures 

(U) Sixty percent of FY 10 closures were either dismissals or findings of no 
discrimination. Four complaints were settled to a combined total of $50,793. There were 
six cases withdrawn in FY 10. 

(U) One-hundred-thirteen complaints reached the point of final action over the last five 
years through a FAD" or an EEOC hearing. There were no findings of discrimination in 
the last fi ve fiscal years. 

(U) Thirty-two formal complaints have been settled since FY06, meaning that in 20.6% 
of formal closures complainants received some relief either through settlement or a 
finding of discrimination (see Chart 2 on the next page). Complai nants received 
$180,53 7. I 0 in monetary benefits over the last five years. Thirty-six percent ($64,400) of 
that amount was paid for the complainant's attorney fees and costs associated with the 
complaint; the rest went to complainants for damages. Among recent settlements, the 
allegations included a non-promotion because of race (Black); a non-promotion based on 
disability and status as a parent; a reassignment based on age; harassment based on 
disability and national origin; a curtailment of deployment based on disability; and an 
unfair performance evaluation based on sex. 
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Dismissals 
32.9% 

AJ 
Decisions 

7.1% 

... . 
Settlements 

20.6% 

UNCLASSIFIED 

FAD's 
32.9% 

(U) Over the last five years, almost 33% of cases were closed via dismissals and 6.5% of 
cases were withdrawn. 

(U) Over the past five years, F ADs on the merits accounted for almost 33% of closures 
while Administrative Judge decisions accounted for 7.1 % of closures. Some employees 
who elected a hearing were issued F ADs when their cases were remanded back to NSA 
for a FAD, which decreased the numbers of hearing closures. 
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(U) C. Practical Knowledge Gained Through Experience 

(U) Equal Employment Opportunity and Diversity (EEOD) believes that in order to have an 
effective equal employment opportunity (EEO) process several items are needed, including; the 
support of the Agency head; adequate resources. regular benchmarking with other EEO 
professionals; experienced EEO professionals. milestones within the EEO process and 
appropriate office performance metrics. The Agency" s EEOD strategy is aligned with the Office 
of the Director of National Intelligence' s EEOD·s strategic plan implementation. Support of the 
Agency head is a crucial component of the success of any EEO program. The NSA EEOD 
Directorate is fortunate to have commitment from the Agency Director, Deputy Director as well 
as the Executive Director and the Chief of Staff. for its programs and initiatives. such as the 
Employee Resource Groups (ERGs). This commitment was demonstrated by continued support 
of EEOD initiatives and programs. EEOD employs a cohesive and comprehensive approach to 
enhancing awareness, improving equal opportunity. increasing diversity and ensuring that EEO 
and diversity are integral to the Agency's mission. EEOD has also pursued regular 
benchmarking and partnering with internal and external organizations. This has resulted in the 
ability to address similar EEO issues and concerns in a systematic fashion. Benchmarking with 
other agencies also helped the EEOD Directorate remain abreast of upcoming initiatives such 
that adequate planning for those initiatives could occur. Another means of improving the EEO 
process adhering to performance metrics established perfonnance expectations, and increased 
employee and office accountability. Gaining knowledge through reviewing EEO processes and 
benchmarking other programs led to actions taken to improve the EEO process, and increased 
efficiencies and EEO awareness for the Agency work force. 
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(U) D. Actions Taken or Planned to Improve Agency Complaint or 
Civil Rights Programs 

• (U) The 2010 NSA/CSS Strategic Goals and Core Values integrate Equal 
Employment Opportunity (EEO) and Diversity principles. 

• (U) In FYIO EEOD developed an implementation plan to accompany the 
Agency·s EEOD Strategic Plan. A combined plan encompassing both mission and 
enabling organizations, the implementation plan outlines activities, responsible 
parties and timelines to ensure the achievement of the goals and objectives related 
to inclusion and diversity, which support the goals of the Agency strategic plan. 
Through a variety of forums, EEOD leadership worked to advance ownership of 
the Agency's EEOD Strategic Plan across all organizations. 

• (U) The Director of NSA/CSS issued his annual message to the workforce 
expressing his personal commitment to diversity and inclusion in August. In that 
message he emphasized the need to create a workplace free from discrimination, 
intimidation. hostility or offensive behavior of any kind. He encouraged 
employees to value diversity in its broadest context and to cultivate a culture of 
inclusion. In that message the Director aJso kicked off the Agency's Notification 
and Federal Employee Anti-discrimination and Retaliation (No FEAR) campaign, 
which also emphasized the message of zero tolerance for discrimination and 
retaliation. The message was distributed via email to the entire workforce. 

• (U) New senior executive orientations (three in FY I 0 with a total of 89 
participants) address the diversity and inclusion commitment directly through 
discussion about performance management and recommended EEOD courses. 

• (U) In partnership with Associate Directorate for Corporate Leadership (ADCL), 
the EEOD Directorate has implemented a course on .. Communicating Across 
Cultures," which is designed to enhance leadership skills that are required of first
line and mid-level managers. This course, part of a series, helps participants 
recognize their own cultural filters and the influence these filters can have in 
workplace interactions. Six 4-hour workshops were held in FY I 0, with a 
maximum capacity of 30 students in each class. A total of t27 students 
participated in the workshops. 

• (U) EEOD continued its highly-regarded Senior Leadership Diversity Seminar. 
holding four offerings in FY I 0 with a total of 134 participants. This course meets 
a Department of Defense (DoD) mandate to provide EEO and diversity training to 
Senior Executive Service members. It was developed to assist Senior Executives 
in meeting EEO and diversity challenges at the Agency and concludes with an 
action-planning exercise to develop and focus on individual and corporate areas 
for committed improvement. In addition to presentations from DoD, the Office of 
the Director of National Intelligence (ODNI), and NSA/CSS. external speakers 
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focus their presentations on the issues relevant to the goals of the Agency·s 
EEOD Strategic Plan. 

• (U) Ln FYlO, the Agency hosted quarterly EEO and Diversity Strategic Forums. 
Led by the NSA Deputy Director and the Director of EEOD. Employee Resource 
Group (ERG) leaders and the Agency·s Senior Leadership Team discussed 
employee recommendations for improvement at NSA/CSS in regards to the EEO 
and diversity strategic plan goals in recruitment and hiring, leadership 
accountability and training, as well as mentoring and career development. 

• (U) An Agency-wide Town Hall event held in April 2010 featured a panel 
discussion with members of the Agency·s Senior Leadership Team. Participants 
heard about a range of actions initiated by the ERGs with support from senior 
leaders and various organizations throughout the enterprise. 

• (U) EEOD provided briefings to various Agency entities, to include Agency 
hiring managers, ERGs, and the Senior Leadership Team. to inform their 
members about demographic trends in such areas as hiring, career advancement, 
and attrition. These briefings highlighted external comparators such as the 
Intelligence Community (IC) rankings and included best practices on increasing 
diversity within the Agency workforce. 

• (U) NSA/CSS was the model for the ICs historic event, the Intelligence 
Communities Virtual Career Fair (IC VCF). Sponsored by the Office of the 
Director of National Intelligence in consultation with NSA/CSS. the event 
attracted nearly 30,000 registrants from around the world. Each of the nine 
participating agencies had varying success; however, the NSA/CSS · s 150 
recruiters and hiring managers influenced nearly 2, l 00 participants to apply on 
line. For those who disclosed their diversity (93%), nearly 41 % voluntarily self
identified as minorities. 

• (U) EEO information and NO FEAR Act training continues to be provided to all 
new employees in the New Employee Orientation. 

• (U) NSA/CSS partnered with a disability consulting firm to host Disability 
Career Invitationals and to attend 16 disability-focused recruitment events around 
the country to include: Career Invitational for Individuals with Targeted 
Disabilities, IC Virtual Career Fair. OPM Hiring Event. Wounded Warriors 
Career Fair (San Antonio, TX), and the Careers and the Disabled sponsored career 
fair. EEOD shared with the applicants the types of services, equipment and 
information that NSA/CSS can offer once employed, more appl icants seemed 
interested in being considered for employment. f n April 20 I 0, the Office of 
Recruitment attended the Office of Personnel Management (OPM) and U.S . 
Department of Labor sponsored Federal Hiring Event for Individuals with 
Disabilities. At this event six interviews were conducted and two conditional job 
offers were extended. 
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• (U) NSA/CSS continues to focus on leadership activities that provide strong 
advocacy for mentoring across the Extended Enterprise (to include NSA 
employees outside of the Washington, D.C. area). Successful mentoring is of 
particular benefit to career planning and development and aids directly in 
meaningful succession management. ADCL has continued an effective 
collaborative effort with Agency ERGs operating under the auspices of EEOD, 
with ADET, and other internal and external organizations, to support increased 
engagement with Agency leaders while fostering and supporting corporate 
mentoring activities. This engagement and coal ition building strongly supports 
and promotes diversity and inclusion goals and objectives at NSA/CSS. 

• (U) As a result of the work of the ADCL Mentor Team. Agency organizations are 
continuing to establish and expand productive mentoring programs. ADCL has 
expanded its reach by participating in '·Mentor Week," and the most recent 
.. Mentor Talk Days.'" It continues to sponsor a network of Mentoring 
Coordinators and Champions to host a Mentoring Roundtable that encourages 
information-sharing on a quarterly basis, and to identify mentoring "best 
practices,. to assist organizations launching new mentoring programs or 
strengthening existing ones. These mentoring best practices include ADCL"s 
initiative to benchmark various shadowing programs to further encourage and 
foster mentoring activities across the Agency. In addition, the ADCL Mentor 
Team actively reaches out to revital ize donnant programs and continues to 
nurture and support other organizational programs including pilot programs, to 
infuse mentoring into the Agency culture. ADCL also serves as a liaison to 
external IC, federal government, and private sector mentoring counterparts. 

• (U) NSA/CSS is working to influence its future workforce by encouraging 
children and adolescents to consider careers in Science, Technology, Engineering 
and Math (STEM). The Research Directorate (RD) sponsored the Infinite 
Possibilities Conference (IPC). Held on 18-20 March 2010 at the University of 
California, Los Angeles, the mission of the IPC was to address the need to 
increase representation of minority women in the mathematics community. The 
conference attracted attendance of high school students, undergraduate students, 
graduate students and faculty, in addition to representation from industry and 
government. The IPC consisted of workshops, technical talks, professional and 
personal development seminars, interactive mentoring, panel discussions, and a 
poster session that provided individuals the opportunity to present 
academic/professional focused research. NSA/CSS employees attended the IPC 
and conducted a session on Professional Grant Opportunities. 

• (U) NSA/CSS held its second annual ·'NSA Day;· hosting 21 technical, diverse 
students from local universities. The students had the opportunity to engage the 
Agency"s engineering skill community and explore career opportunities by 
observing the skill communities annual competition, the Pi-athlon. The event 
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exceeded expectations and resulted in two thirds of the participants applying to 
NSNCSS within STEM disciplines. 

• (U) Founded in 1994, NSNCSS's Women in Mathematics Society (WiMS) 
continues to conduct o utreach efforts at universities and colleges across the 
United States to enhance both recruitment and retention to address the under
representation of women in mathematics. Recent visits include the University of 
Minnesota, Pepperdine University, North Carolina State University, Mid-Western 
State University. and Chicago State University. These outreach efforts take on 
the form of technical talks, career talks, and panel discussions. These activities 
are essential in promoting career opportunities at NSNCSS. 

• (U) NSA/CSS's Employee Referral Program (ERP) was launched and marketed 
to the workforce, especially to the ERGs. This unique approach led to 1297 
referrals and in FY 10 nearly 94% disclosed their diversity information revealing 
31 % of individuals who voluntarily self-identified as minorities. 

• (U) EEOD strengthened the partnership between NSA/CSS and the IC regarding 
the Operation Warfighter/Wounded Warrior 'Programs. EEOD' s Office of 
Disability Affairs worked closely with the Program Managers to strengthen the 
internal procedures for processing individuals to be able to be assigned to various 
internship duties throughout the Agency. During FYIO NSNCSS received 187 
resumes from wounded warriors and provided 12 internships across the 
enterprise. 

• (U) In FYIO the Agency identified 20 billets to specifically hire qualified 
individuals with targeted disabilities. This program provides an opportunity for an 
organization to hire qualified individuals with targeted disabilities. In FY09 six 
people with targeted disabilities were hired~ in FYlO that number increased to 16. 
Due to the success of this program. another 20 billets were approved by senior 
leadership for FY l l. 

• (U) In an effort to improve diversity hiring results. Associate Directorate for 
Human Resources (ADHR), in collaboration with EEOD and the Associate 
Directorate for Security and Counterintelligence (ADS&CI) formed an Integrated 
Product Team (IPT), under the guidance of the NSA/CSS senior leaders, to 
conduct an in-depth analysis of the Agency' s recruitment and hiring practices. 
This team used Lean Six Sii::,rrna techniques and studied selection criteria, data 
tracking. outreach and technology support and made recommendations to improve 
these factors. The analysis concluded in June resulting in over 1,500 automated 
response changes to NSA's Human Resource Management System (HRMS) 
improving data collection. The IPT continues to meet frequently to drive 
improvements to the data. systems, and process to support the recruitment and 
hiring of a diverse workforce. 
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• (U) NSA/CSS participated in o er 389 recruitment events of which 46% (177) 
were diversity-specific events. Regardless of the event each was selected based 
on three specific criteria: a rich pool of qualified, diverse applicants; established 
relationship with NSA; and a proven record of hiring success (number of alumni 
currently employed). NSA also focused on 37 HBcu·s, Minority Institutions 
(Ml), Tribal Colleges and Universities (TCU) and other minority institutions and 
43 professional organizations (to include the Society of Women Engineers, 
National Society of Black Engineers. Society of Hispanic Professional Engineers, 
etc.). 

• (U) EEOD offers a range of training courses for civilian employees and military 
assignees on legal and ethical issues related to equal employment opportunity and 
diversity. There are platform and virtual offerings. EEOD delivered 26 briefings 
in FY 10 to new employees as part of their oflicial Agency orientation. Over 50 
platform briefings were delivered to the workforce. Thousands others received 
training virtually. The EEOD training footprint has reached employees at 
NSA/CSS Washington and at faci li ties worldwide. 

• (U) In FYI 0 Agency hosted nine diversity observance month events. Nearly 
2,000 Agency civi lian employees and military assignees were in attendance, and 
the events were posted online via streaming video so that they could be attended 
by the Extended Enterprise. 

• (U) ln order to meet mission needs while mitigating inherent risks associated with 
vetting first and second generation Americans, the ADS&CI continues to use a 
unique process it developed for assessing and clearing native speakers. 

• (U) Representatives from NSA/CSS's Information Assurance Directorate (IAD) 
attended the Advancing Minority Interest in Engineering annual conference in 
September 2010, hosted by Jackson State University, a Historically Black 
College/University (llBCU). IAD representatives also met with the Chair of the 
Computer Science department of Jackson State University, to provide additional 
clarification on Agency expectations for their upcoming Information Assurance 
Coursework Evaluation (lACE) mapping to become a National NSA/DHS Center 
for Academic Excellence (CAE) in an effort to advance minority interest in 
Information Assurance/Cyber security. 

• (U) EEOD's Office of Disability Affairs processed more than 400 reasonable 
accommodation and disability services for employees and applicants throughout 
the Extended Enterprise. EEOD works with l&L to continuously identify 
workforce issues that impact retention and expeditiously resolves issues to include 
changing bus routes. renovating rest rooms and work spaces to accommodate 
employees with disabilities. Recognized as a best practice in federal government, 
EEOD trained other federal agency personnel (to include FBI. CIA. DIA, and 
DOJ) on the NSA/CSS reasonable accommodation processes. 
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• (U) The Agency is very pleased to report that Agency F ADs are being issued in a 
timely fashion . Nineteen F ADs were completed in FY I 0. This is a significant 
accomplishment in that in FY09. five FADs were issued. Through dedicated 
drafting of F ADs and coordination of FAD reviews. the Agency was able to issue 
all overdue FADs ( 12) by the third quarter of the fiscal year and new FADs (7) 
were completed timely. 

• (U) The EEOC Form 462. the Annual No FEAR report, and the Congressionally 
Directed (CDA) Annual Report on the Hiring and Retention of Minority 
Employees in the Intelligence Community were submitted by the required 
deadlines in FY I 0. Quarterly No FEAR data have been maintained are in the 
process of being posted through the first quarter of FY 11 . 

• (U) EEOD has complied with EEO laws, orders and regulations. The Office of 
Discrimination Complaints has worked diligently to meet case processing 
timelines for EEO counseling and investigations. ln FYIO, 95% of the 
counselings were completed timely. This reflected a 38% increase in timeliness 
of counselings from FY09 (69%). Additionally, in FYIO, EEOD witnessed an 
increase in the number of EEO contacts, and a 17% increase in the number of 
cases counseled. Jn FY I 0, the Office of Discrimination Complaints completed 
approximately 87% more investigations than in FY09. Although, there was a 
40% decrease in the number of formal complaints filed, the complex ity of the 
complaints increased as well as the number of issues and bases reflected in those 
complaints. Office members routinely provided guidance regarding EEOD 
policies and procedures to managers and employees at headquarters and in the 
Extended Enterprise. All counselors and investigators received initial and 
certification training as required by law. The Agency's rate of cases being 
referred for ADR was 8%. 
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(U) 2010 No FEAR Agency Training Plan 

(U) Objective 
Given guidance from 5 CFR 724 (b), develop a training program informing the workforce 
of the provisions regarding the Notification and Federal .Employee Antidiscrimination 
and Retaliation (No FEAR) Act. This requirement is based on the Office of Personnel 
Management regulation requiring all federal employees to be trained in this area by 17 
December 2006. and every two years thereafter. This is the third implementation of No 
FEAR Act training. 

(U) Training Schedule 
New Hires 
All new NSA employees complete No FEAR Act training during the Agency"s two-week 
long, new hire orientation class (CROR I 040). The course launches from VuPort, NSA ·s 
integrated learning portal and the NSA component of the Joint Intelligence Virtual 
University. The course is completed during the afternoon of day four of the orientation. 
On the morning of day five of this course, new hires coalesce in groups and brief each 
other about the No FEAR.Act. 

2-Year Training Cycle 
In May of 2010, a comprehensive No FEAR Act campaign was presented to the 
NSA/CSS workforce. No FEAR posters. brochures, executive level and other 
communications were provided to employees to create awareness of the intent and goals 
of the No FEAR Act and reinforce the Agency"s commitment to this important 
legislation. All NSA/CSS employees were notified by email of the timeframe they have 
to complete the online mandatory training. To mitigate possible server issues and 
maximize bandwidth, a staggered training rollout will began in mid May 20 I 0 and lasted 
until September 20 I 0, at which time all employees were required to complete the 
training. 

(U) Instructional Materials and Method of Training 
The No FEAR Act training course was developed as a customized web-based (WBD 
solution and launches from VuPort, the Agency"s integrated learning portal and the NSA 
component of the Joint Intelligence Virtual University. The No FEAR Act WBT 
includes self-checks within each of the 5 modules that serve to reinforce all of the 
learning objectives. 

For the few employees who are not able to access NSANet, they are able to complete 
their No FEAR Act training via CD. A text-based HTML version of the course is also 
available for sites to post on their networks. 

(U) Focus and topics of training: 

• Purpose and Requirements of the No FEAR Act 
• Rights and Responsibilities of Employees and Managers 
• Prohibited Personnel Practices 
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• Discriminatory Practices and Bases for Discrimination 
• Executive Orders 
• EEO Complaints Process 
• Remedies 
• Disciplinary Actions 
• Model EEO Employer 
• Resources Available 

(U) Documenting Training Completion 
The Enterprise Learning Management System (ELM) is the NSA system of record that 
schedules training and maintains individual training records for aJl NSA personnel. All 
VuPort course completions are downloaded nightly into ELM. and individual training 
records are automatically updated with VuPort completions. Reports can be initiated 
from ELM that will identify those who have not completed the mandatory No FEAR Act 
training. 

Upon completion of the No FEAR Act CD training, employees arc instructed to print out 
a certificate of completion and provide it to their first-line supervisor, who then ensures 
employees training records have been updated in ELM. 

A new notification process was implemented within ELM. No FEAR Act training 
reminder messages are sent to individuals and their immediate supervisors beginning six 
months prior to the expiration of this biennial mandatory training requirement. 

(U) Communications to the Workforce 
As part of the overall No FEAR Act campaign, the following means will be used to 
notify, inform, and remind employees of NSA 's commitment to the goals and objectives 
of the No FEAR Act: 

• the EEOD website was updated to include No FEAR Act training information 

• E-mails from the Director of NSA and the Director of EEOD regarding the No 
FEAR Act campaign were delivered to the entire workforce 

• NSA daily articles were used to advertise the 20!0 No FEAR Act campaign 

• frequently asked questions regarding the No FEAR Act have been added to the 
EEOD website 

• Employees received announcements about the 20 I 0 No FEAR Act campaign via 
their earnings and leave statements 

• No FEAR Act posters were strategically placed throughout the Agency, soft-copy 
posters were available for download from the EEOD website 

• No FEAR Act brochures were delivered to everyone in the workforce 
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• A new notification process was implemented. No FEAR Act training reminder 
messages are sent to individuals and their immediate supervisors beginning six 
months prior to the expiration of the biennial requirement. 

• EEOD sent messages using collaborative technology to further promote the 20 I 0 
No FEAR Act campaign 

(U) Audience 
All NSA civi lians regardless of supervisory roles and military members who supervise 
NSA civilians. 

(U) Outcome 
To ensure that the NSA Workforce is informed of their rights and responsibil ities under 
the Notification and Federal Employee Antidiscrimination and Retaliation (No FEAR) 
Act. 
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Your Responsibilities 

Managers: 

• Ensure equal opportunity for all employees 
• Know the Agency's policy on 

discrimination and harassment 
• Model appropriate behaviors 

Take complaints seriously 
• Conduct a management inquiry 
• Document the situation 
• Take immediate and appropriate 

co rrective action 
• Take advantage of Agency 

resources for guidance 
Ensure that no retaliation ensues 
Communicate, set realistic work 
expectations, provide on-going feedback 

Employees: 

• Know the Agency's policy on 
discrimination and harassment 

• Set a positive example by treating 
others with respect 
Never make assumptions 

• Think before speaking - consider 
others' feelings and perceptions 
Never go along with the crowd 
if behavior is offensive 

• Notify an individual when his/ 
her behavior is offensive 

The No FEAR Act 

On May 15, 2002. Congress enacted 
the Notification and Federal Employee 
Antidiscrimination and Reta liation (No 
FEAR) Act for the purpose of protecting the 
rights of employees. former employees. and 
applicants for Federal employment under 
Federal Antidiscrimination and Whistleblower 
Protection Laws. The No FEAR Act does not 
change, expand. or reduce any rights currently 
available under existing laws. 

Each employee is given protection from 
discrimination or harassment because of his/ 
her race, sex, age, color, disability, political 
affi liation. national origin, religion, or 
protected genetic information. Retaliation for 
participation in an EEO related activity or 
for opposing any discriminatory employment 
policy or practice is also prohibited. 

Although not specifically addressed in the No 
FEAR Act. NSA also recognizes Executive 
Orders that provide protection on the basis o f 
sexual orientation and parental status. 

Purpose: 
To hold federal agencies accountable for: 

• Training all employees on their rights, 
responsibilities, and remedie~ 

• Posting notification of individual 
rights and agency complaint 
statistics on the public web site 

• Reimbursing the Treasury 
Department's Federal Judgment 
Fund for judgments, awards, and 
settlements paid out by the agency 

EEO Complaints Process 
Counseling (Informal Stage): 

• Must con tact an EEO counselor 
within 45 days of the discriminatory 
event or awareness of the event 

• Have 30 days to try to reach resolution 
• May elect Alternative Dispute 

Resolution (ADR) 
• May remain anonymous 

Investigation (Formal Stage): 

• Have 15 days to submit a formal 
complaint after counselor issues 
the Notice of Right to File 

• EEO office accepts/rejects complaint 
• If accepted, an investigation is conducted 
• Complainant and all witnesses 

have a right to represen tation 
• Complainant has the option of a Final 

Agency Decision or an EEOC hearing 
• Complainant may appeal findings 
• No anonymity 
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Sent: 
To : 
Subject: 

UNCLASSIFIED//FOR OFFICIAL USE ONLY 

Tuesday, August 03, 2010 3:31 PM 
NSA/CSS Workforce 
(U EXECMessage-306: "No FEAR Act Mandatory Compliance Training" 

Classification: UNCLASSIFIED//FOR OFFICIAL USE ONLY 

(U) Knowing the rights, responsibilities and remedies available under federal 
antidiscrimination laws empowers all employees and reinforces NSA's commitment to 
cultivating an inclusive work environment where everyone is treated with fairness 
and respect. 

(U//FOUO) The Equal Employment Opportunity and Diversity (EEOD) Directorate is 
privileged to offer the federally mandated No FEAR Act training course (EEOD1120) 
via VuPort ("go VuPort"). ALL civilian employees, as well as any military 
assignees who supervise civilian employees, must complete this course by 30 
September 2010. 

(U//FOUO) The Notification and Federal Employee Antidiscrimination and 
Retaliation (No FEAR) Act of 15 May 2002 was enacted to protect the rights of 
employees under Federal antidiscrimination laws. 
Under this law, Federal agencies are accountable for training all employees on 
their rights, responsibilities, and remedies every 2 years. To provide this 
mandated No FEAR Act training, EEOD1120 has been developed within the VuPort 
platform. Employees may access EEOD1120 by signing into VuPort at the following 
link: 

http://www.vuport.s.nsa/ 

(U) If you do not have a current VuPort account, you will need to register for a 
new one. Once you have logged in, the EEOD1120 course will appear within the 
"Training" menu. Upon completion of the course, you will receive course credit 
within your individual training profile. 

(U//FOUO) The following is a quick overview of important administrative concerns 
pertinent to this training. 

(U} ALL civilian employees are required to complete EEOD1120 by 30 September 
2010. 

(U) ALL military assignees who supervise civilians must complete EEOD1120 by 30 
September 2010. 

(U) If you do not have access to NSANet, please request a CD for this course by 
sending an e-mail to the DL EEOD_TRAINING alias . 

(U) EEOD1120 contains five modules . It will take approximately 60 minutes to 
complete this training. 

(U) Anyone who has completed this course during calendar year 2010 will receive 
notice of course credit from EEOD. 

(U) Contractors ARE NOT required to take this course. 

UNCLASSIFIEO//FOR OFFICIAL USE ONLY 
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{U) In support of this effort, posters and brochures have been distributed to the 
workforce. We ask all managers to ensure that their direct reports complete 
EEOD1120 by 30 September 2010 . Your leadership and accountability are vital to a 
successfully compliant outcome . EEOD will provide periodic reports to monitor 
progress for this federally mandated t r aining requirement. 

(U//FOUO) If you have any questions about the No FEAR Act training, please send 
an e-mail to DL EEOD_TRAINING or call 992-4081. You are also encouraged to visit 
the EEOD website at "go EEOD." 

(U) Thank you for your time and consideration . 

Linda M. Grimm 
Director, Equal Employment Opportunity and Diversity (EEOD) 

Release Authority: Corporate Communications Messaging and Public Affairs {DNl) 
POC for Message : Gabrielle Bozier .(d_eeo_tasker@nsa) Content Approval for 
Message: Laura D. Alexander 
Distro: Senior Executive Message to the Workforce 

Classification : UNCLASSIFIEO/ /FOR OFFICIAL USE ONLY 
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SENT: 
TO: 
SUBJECT: 

UNCLASSIFIED//FOR OFFICIAL USE ONLY 

Thursday, August 05, 2010 7:36 flJ'1 
DL dirsmsg 
(U) Director's Message: "No FEAR Act Training requirement 

Classification : UNCLASSIFIED/ / FOR OFFICIAL USE ONLY 

(U) I am deeply committed to cultivating a workplace that is free from 
discrimination, intimidation, hostility, or offensive behavior of any kind. I 
expect everyone to conduct themselves with courtesy, integrity, transparency, 
accountability, and respect for the law and for each other. Our colleagues have 
the right to use their talents, skills, knowledge, and abilities to support our 
mission without fear of harassment or retaliation in the workplace. By valuing 
diversity in its broadest context and by cultivating a culture of inclusion, we 
will reach our fullest potential as i ndividuals and as an Agency that is 
steadfastly dedicated to protecting our nation . An essential component of this 
commitment is traini ng in Equal Employment Opportunity and in diversity 
awareness. 

(U) Equal Employment Opportunity and Diversity (EEOD) has recently launched the 
No FEAR Act Awareness campaign EEOD's Exec Message 

http://urn .www.nsa/t/a6aqy 

The No FEAR Act course, EEOD1120, is computer-based training available via 
VuPort . All civilian employees as well as any military assignees who supervise 
civilians are required to complete this training every 2 years. Our goal is to 
have this requirement completed by 30 September 2010. Leaders at all levels 
throughout the extended enterprise must actively engage with direct reports to 
ensure completion of this course. 

(U//FOUO) Thank you in advance for investing both the time and effort into this 
important training requirement. Diversity and inclusion are imperative to 
successful mission outcomes. Your leaders continue to strive to achieve the 
objectives outlined within NSA 's EEOO Strategic Plan. Everyone can make a 
contribution; I strongly encourage active participation in other EEOD-led 
initiatives, including our Employee Resource Groups and di versity-awareness 
events. 

(U) Visit the EEOD web site "go EEOO" for more information . 

GEN Keith B. Alexander, USA 
Commander, USCYBERCOM 
Director, NSA/Chief, CSS 

Release Authority: Corporate Communications, Messaging and Public Affairs (DNl) 
POC for Message: GEN Keith B. Alexander, USA (askdir@nsa.ic.gov) 
Content Approval for Message: Linda M. Grimm, Director, EEOO 
Distro: Director's Message to the Workforce 

Classification: UNCLASSIFIED//FOR OFFICIAL USE ONLY 

UNCLASSIFIED//FOR OFFICIAL USE ONLY 
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http://faskdirfSnsa.ic.gov
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OFFICE OF THE 
DIRECTOR 

NATIONAL SCIENCE FOUNDATION 
4201 WILSON BOULEVARD 

ARLINGTON, VIRGINIA 22230 

March 25, 2011 

The Honorable Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity Commission 
1801 L. Street, NW, Room 1006 
Washington, DC 20507 

Dear Madam Chair: 

,...., 
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-. 

---;t:. 

:::0 

In accordance with the annual reporting provisions of Title II of the Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No Fear Act), Pub. L. 107-174, I am pleased to 
transmit the National Science Foundation's (NSF) report on its compliance efforts for FY 2010. 

For additional information, please contact Claudia J. Postell, Director, Office of Diversity and 
Inclusion, cpostell@nsf.gov, 703.292.8020. 

Enclosure 

Sincerely, 

Subra Suresh 
Director 

J 
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Introduction 

National Science Foundation 
The Notification and Federal Employee Antidiscrimination 

And 
Retaliation Act of 2002 ("No FEAR Act") 

Section 203(a) (7) Analysis 

The National Science Foundation (NSF) is pleased to present its report on the Notification and 
Federal Employee Antidiscrimination and Retaliation Act of2002 ("No FEAR Act") covering 
Fiscal Year (FY) 2010, which summarizes many ofNSF's significant achievements in its equal 
employment opportunity (EEO) programs. NSF is committed to achieving equality for all 
employees through its management decisions, personnel actions, and programs that are designed 
to address such issues. 

In accordance with the Equal Employment Opportunity Commission (EEOC) Management 
Directive (MD) 715, NSF conducts an annual analysis of its workforce to ensure agency 
personnel policies, principles, and practices provide employment opportunities for all employees, 
particularly minorities, women and individuals with disabilities. NSF's EEO complaint program, 
which includes alternative dispute resolution and early intervention, provides for a prompt, fair, 
and impartial review of allegations of discrimination and other employment-related concerns. 

Although the number of complaints fluctuates from year to year, historically, NSF has not 
experienced a large number of complaints, and fiscal year FY 20 I 0 is no exception. During FY 
20 I 0, a total of 11 informal complaints were initiated, and six formal complaints were carried 
over from FY 2009 for a total of 17 active complaints (informal and formal). 1 Of the 11 informal 
complaints filed in FY 20 I 0, two were withdrawn, and one did not file formal. The remaining 
eight complaints progressed through the administrative complaint process in which four were 
closed, one was resolved in mediation, and the remaining three complaints remained in 
inventory, along with the six complaints carried over from FY 2009, for a total of nine 
complaints at the end of FY 2010. 

There were no cases filed in Federal court against NSF under the Federal antidiscrimination laws 
or whistleblower protection laws. NSF follows overall agency adverse and disciplinary action 
practices, procedures, and case law on determining appropriate action to be taken based on the 
nature of the offense when there is a violation. Additionally, NSF continues to regularly assess 
its practices and policies to ensure compliance with EEO laws and to avoid systemic barriers to 
EEO. 

NSF has developed an online training module for existing employees on the provisions of the No 
FEAR Act, in which recertification training is required every two years. In FY 2010, 221 

Note that not all informal complaints progress to the formal stage. 
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employees (20%) completed training via the online module, 2 and 260 employees received the 
training via new employee orientation. The 2010 Analysis, which provides an overview of the 
data required by the No FEAR Act, is attached as Enclosure 2. Additionally, this Analysis 
addresses on-going initiatives that demonstrate NSF' s commitment to ensuring a diverse and 
dynamic workforce that is poised to carry out NSF's mission into the 21'1 century and beyond. 

The recertification training requirement is a bi-annual process. When the on-line training began, the 
majority of the existing workforce took it that year, so every other year will show a large recertification of 
the training. For example, in FY 2009, 1393 employees (79.33%), were recertified. Off-years consist 
primarily of new employees who began working at NSF after the initial on-line process started. 

Copies ofNSF's on-line training module and its in-class presentation appear at Enclosures I and 3, 
respectively. 
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Report to Congress 
Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 

(No FEAR Act) 
National Science Foundation 

For Period Covering October 1, 2009, to September 30, 2010 

TAB 1 

T-1: No FEAR Act Awareness Training (Academy Learn on line training) 
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National Science Foundation 

'\'I '. . '. , 

Objectives 

When you have completed this training mo<iJle, you wil be: 

• Familiar with the intent of No FEAR Act. 

• Familiar with the NSF Policy on Equal Opportunity and Diversity, and 
Federal antidiscrimination laws. 

• Familiar with the process for pursuing a discrimination complairt. 

• Aware ot em~ rigits under v«listleblower laws and know how to 
pursue a Vtilistleblower complaint. 

03/29/2011 
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Whit Is the No FEAR Act? 

On May 15, 2002, President George W. Bush 
signed into law the Notlftclllon 1nd Ftdn 
Employtt Anlldllcrtmlnlllon 1nd Rttllllllon 
Act; commonty known as the No FEAR Act. 

The No FEAR Act was prompted by a 
Congressional finding of acts of discrimination 
and reprisal against Federal employees who 
reported violations ot discrimination. 

The No FEAR Act ensures that the rigtts or 
employees, former employees, and applicants 
for employment are protected under 
anti discrimination and whistleblower protection 
laws. 

' 

\"I "·. l \ i·~ \ l . 

. -" - - . 

What Is the Intent of the No FEAR Act? 

The No FEAR Act was enacted with the int91t of: 

• Increasing Federal government agencies· compliance 
with anlidiscrimination laws. 

• Preventing retaliation for whistleblowing. 
• Improving Federal government agencies' 

accountabili~ in cases ot discrimination and 
retaliation. 

03/29/2011 
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Federal emplo)teel are pl'Otldld egai111t 
r9'111allon for dlecloMn of irlonnellon that Is 
ruaonabtf bele¥ed 1o wdence ~of 
llw, ru.. or regUallon; groa miSITllnegemett; 
groa wastl of f\rldl; abUM of elMlority, ore 
sU>slanllel end specilc danger to l'eellh end 
uf9ty. 

These pl'09dlons s18nd LRess disclosue of 
al.di irDmltllon is specillcely protibited by 
llw end reqtired by e.ctjw Order to be kept 
seaat In h lrterest of ndcnll deteree or 1he 
conduct of foreign*"· 

What Does the No FEAR Act Require? 

The No FEAR Act requires that Federal agencies: 

• Provide notice to its employees, former employees, and applicants for Federal employment concerning the 
rights and remedies applicable to them under the employment discrimination and wtiistleblower protection 
laws. 

• At least every two years, provide training to its employees, including managers, regarding the rights and 
remedies available under the employment discrimination and ~slleblower protection laws. 

• Post quarterly on its public Web site sLrnmaiy statistical data pertaining to EEO complaints filed with the 
agency. 

• Submit to Con!J!SS, EEOC, the Department of Justice, and OPM, an annual report setting forth 
information about the agency's efforts to improve compliance with the employment discrimination and 
whistleblower protection laws and detaiing the status of complaints brought against the agency under 
these laws. 

03/29/2011 
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No FEAR Act Nolle• 

The Noll-ond F-EmployMAnlldllCrimonollon ond -..ion AD. al 2002, lignod by PIMKlont Geo<vo W e..n on Moy 15, 2002, It 
...-10reQuoothe....-a1~-dlacnminolion .. thonll>of_p........,.bymllklng_ond_..._._, 
The AD. - - the ngtlCJI al omployeM. forme<omployMI Ind app1IClllCS fOt omploymtnl0te p<oleeted i.- -.loocnmcnlllonond ""'--- ByCongroalonol..-.-----~lar--at--ond- ptOtoction 1 ...... Pu1>11c Law 107-17•. &immOty. COnQt9M found INI ·-.. cannol bo run ollodlvelyd- - pnicllCe 10 IOl«IC• 
di1C11mlnlllon." P\Jblicl.aw 107-17" Tille I, ci.n.roi Provl11ona, - 101(1). Addilionolly,lneAD. roq<Al,.,. fed--H 10 pmvKlolhl1 notlco10 
Ill omployMI. fonnt1< omployMI end applicant• for omploymenC ond to lnlam lhom al their nghlS ond ptOtoction• avlllllb4a to lhom i.-F-

antlditcrimlnltion and - pn>tadlon - · 

F- i.w ptllNbots dlacnmlnallon ~an omployM °' app1-.. .. 111 - 10 ll>o terma. condillOna 0t priv~al ampi<¥nonton 111'1-• al 
,_,color, roilgion, aax. - ongon, aga, dlaabolity, marrtal a1a1ua a political alf\1181ion. (5U.S .C. 2302(bX1), 29 U SC 20e(d~ 29 USC 831, 29 
U.S .C 633a, 2S U.S C 7111 and•2U SC. 2ooo.16 NSF"'ll maintaonan anvl,.,,,,.,.,..fnloalallf0tm1olprohbo1eddl1Criminatlon.Kyou bolleva 
1hal)QI have_, dlocriminao.d-not - on,_, color, rahgion. - ·-origin. 0t dlubo14y, you mull ...-t 111'1 NSF Oftlcoal Equal 
°""""""'tyl'rogrwna(OEOP)..-<e-doylallheallegod ~- 0t, m ... cma al -- adlon, •llwl '8-
doyo al 111'1alfedNe-al111'1 adlon F0t aga _,.........,..,,,...,._,)QI mull•-CXll'llaclOEOP • - abwoor )QI moy 111"9,_al 
intant10auo 10111'1 Equal ~°""""""'tyCom- (EEOC) "'Ihm 180-doyo al 111'1 alleged cito10llnRwya<:- K )QI ll1aga 
dilCrimlnaoon b8Md on manta llalUS or pol bcail alfilaaon. you moy Ne • --oomplainl"""' 111'1 U.S. Oftlco al Spoaal Cour10ol (OSC) (SM 
cone.alnlormaaonbolow) In the altema11vo(orintom0 C8Ml. In eddilion), )QI moyfiteyourcomptointi.-tne admir .. troCJvo9"ev,,,_ 
procedonorlho ~~--procedur9 i.-1ho CdledivoS.V-r>ng~ -t.ocol 3'03, -F-ol 
Govtl<nmonlE.mployMI (AFGE). AA.-00 Ind NSF The Telephone c:orud lar 1ho 1'FG£ t.ocol 3'03 IS TilJ.292 7170 --i.-
NSF ompioyMs .. 111 1ho IU1honty 10 lake, di- o1hoto 10 talco, recommlnd Ot opprove eny -""" llCdon mUIC net - - IU1honty 10 talco or fail 
10talco.0t""-en10 talco. a -- llClion agoinot an amployM or app1icant wl'o di-ptOtocted Information NSF amployMI Ind app1iconts 
.,.plOIKted_not_lardllcloouteollnformooonlNllt~-edtoevldenoavoolaaonsoflow, n1ie, orregulollon,

m,.m__.i;-- al lunda, - al OUll1on1y; or - and l!*>f<dangot 10 pubttc- 0t utocy, ..- dildooute al IUdl 
ll'llonnaaontS ~prohbo1adbyl8w Ind aJCh ,,,,_ .. opoaflcoly_.., byEHCullY00.U.10bo U!Jt- WI il>o-al
o.t ... 01 the oonducl ot f0t-en8ttwa (5 USC 2302(b)(8) tfyou belteYetnlltyouhllvebMn • vict1mofl#hllde~ ~. youm.,.tUea 
wrinon complOlnl (FOtm OSC.11) W11h tho osc ot 1730 M SI-NW. Sule 219, w .... ngion. oc 20036-'805 Ot ....... 1hrOugl1 the osc Web 1111: 
h"P'lfwww w goy 

\"I '-. . . 

<{J- Check on Leam ing 
Reed .. qunllon below. Aa.r meklng 'Pl.,._. ..i.ctlon, clc:k SUBMIT 
to r9Cei"'9 fMdbO on 'Pl 8l1IWlr choice. 

wtich of h folowlng i1 NOT an 119t of .. No FEAR Ad'/ 

v b) To prolllde eddillonel •*""for repo111ng discrtmli.loncomplaira 

v c) To lncruee Fedlnl gcr.ierrment egenciel' complence wlf't 
-*dlscrtminallon laws 

03/29/2011 
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<!J. Check on Leaming 
Rud .. quHlion below. Aftlr making )Oii' 8l1IW9r Mlec:tlon. clck SUBMrT 
to rec:eMt feedback on )Oii' enswer choice. 

Wtich of .. folowlng Is NOT en lrWnl of,,. No FEAR Ad! 

(J e) To pi'9ll9ft rellllalion for whlatllblow4ng 

e b) To pnMd8 eddltlorW......,.. for reporting dlscrtmlrwllon c:omp1111,. 

v c) To lncruM Federal gcMfT1ITlef'll egenc:*' oomplence with 
enlldlscrtmlnellon laws 

\'I ',, . . \ '.' " . 

Equal Opportunity and Diversity 

I is .. polcy of NSF to..._.. equel opportuity In el 
~ol~ deMfyolMMoel, end .. 
edmlriPdon ol granlll end oonndl. 

NSF wll malnlllin an nronnert for el ol cu~ 
end CUltomera ... 11 he from protibltld discrtmlnlllon 
and twaumert based on r.ce, color, rtlglon. gender, 
aelCUll orienlaior~ dlsebllty, age, ,.11on91 origin, end 
P"*dld gende lnfonnebl 

An/ complelri ol protibitld dlsc:rtmilWllon wll be taken 
~· ')QI belew )QI i.... been dlsc:riml..e.d 
egellllt, coruc:t NSF's Ollce ol Equll ()ppofUity 
Programs (OEOP~ 

Yes, the correct 
answer Is "b". It is 
not the irtent of the 
No FEAR Act to 
prOVtde additional 
avenues for 
reporting 
d1 sen minali on 
complalrts. 

03/29/2011 
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NATIONAL SCIENCE FOUNDATION 
EQUAL OPPORTUNITY AND DIVERSITY POLICY STATEMENT 

It Is the policy of the National Science Foundation (NSF) to ensure equal opportunity In all phases of employment, 
delivery of services, and administering of grants and contracts. NSF will maintain an environment for all of our 
employees and customers that Is free from prohibited discrimination and harassment based on race, color, 
religion, gender (lndudes sexual harassment and discrimination based on pregnancy), sexual orientation, 
disabUlty, age, national origin, and protected genetic Information. Individuals are also protected from retaliation for 
exercising their rights under anti-discrimination laws. 

Any complaint of prohibited discrimination or retal iation will be taken seriously. Any employee or customer, who 
believes that he/she has been discriminated or retaliated against, should contact NSF's Office of Equal 
Opportunity Programs. 

One of our major Intents, as we advance research and education in science and engineering for the next 
generation. is to promote diversity In our WOflcforce and In all NSF programs and actlVlties. We are committed to 
addressing our diversity goals through the NSF Strategic Plan. All managers and supetllisors are encouraged to 
increase the participation of underrepresented groups through effective outreach and reau1tment practices. 

By wOOting together, NSF can maintain a work environment that promotes faimess, indusiv-ss, and respect for 
all employees. 

Arden L. Bement, Jr. 
Director 

''I ''. . . . : . . . 

Prevention of Harassment 

Kathie L Olsen 
Deputy Director 

H9nlArnenl la delned aa •"¥ 111W81come vem.I or phyalc:al 
conduct beeed on '808, color, relglon. gender, ege, dlNbllty, 
nalionel origin, end by NSF Poley, i.ruamert beeed on Mll.lll 
orlenliltlon end pn:Mded genetic 1"'°""9llol L 

Note that nwnegemena or ~aora· ectlorw hi 819 lnllnded 
to melraln workpllce producll>Aty or peraonll ~ 
migtt eppes to be hltaaal~. but lQ!ss their actions meet the 
delinlion above, their ectlorw mey lkely not rlae to .. Ml of 
nwru hnasmert. 

At NSF we a1rNe to cree11t en erMrorment thet la reapedU of 
tunen dlgrity end conducM to mulmun pn>duc:Nty. 

No twaaamert wll be tolereeed in .. workpiece. 

r you feel you.,. bel~ twaaaed by• aupeM9or, coworker, or 
a.lltorNr, meke it clur to .. indhildull(a) hi such behellior la 
olenlM end ll'M9icome. And, irnmedlellly l9PQft Iii 
behMor to en eppropriell mer.egemM o9cl.i in tw 
orgeriZllllon in wHch .. incldert oc:amtd or to .. OEOP. 

03/29/2011 
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NATIONAL SCIENCE FOUNDATION POLICY ON THE PREVENTION OF HARASSMENT 

It Is the policy of the National Science Foundation (NSF) that all employees should be able to worll In an environment 
that Is free from harassment. We want to ensure a work environment that is respectful of human dignity and conducive 
to maximum productivity. NSF will not tolerate harassment In the worllp\ace. 

Harassment is prohibited by Federal law, and Is defined as any unwelcome verbal or physical conduct based on race, 
color, religion, gender, sexual orientation, disability, age, national origin, and protected genetic information that Is so 
objectively offensive as to alter the conditions of the individual's employment. Harassment unreasonably Interferes 
with the perfonrnance of an employee and can create an Intimidating, hostile, or offensive woril environment. 
Furthermore, any retaliation against an individual who has brought forth a complaint alleging harassment Is similany 
unlawful. 

NSF employees who feel that they are being harassed by supervisors, co-worilers, or customers should make It dear 
to the individual(s) that such behavior Is olfensive and unwelcome. They should Immediately report this behavior to an 
appropriate management olllcial In the organizabon in which the incident occurred or to the Office at Equal 
Opportunity Programs. 

The confidentially of employees bringing forth complaints of harassment will be protected to the extent possible. In 
accordance with the EEO complaint process, all allegations of harassment will be promplly and thoroughly 
investigated. NSF will take the actions necessary to ensure that these matters are addressed SW1ftly, fainy, and 
elfectively. 

We know that you will support our continuing commitment to exhibit the highest level of professional behavior and 
courtesy that each of us deserves. courtesy that each of us deserves. 

Arden L Bement. Jr. 
Director 

~ Check on Leaming 

Kathie L otsen 
Deputy Director 

Read the scenario below. After making 'f04I answer selection. cick 
SUBMIT k> rec::eM feedback on YDll' answer choice. 

You stop by a coleague's ofllce to ask a question aboU an upcoming 
panel. As you reach the ofllce door, you notice on b compt9r saeen an 
image of a aelUlly suggestve picln. OYer the eotne of the next.....,., 
weeks, you pass by ltis otlce and see your colaague \liewing other 
images of aelCU81y s~liw picU9a on lw compt8. Migtt ltis 
employee's beha\lior oonstiUe harasament prohibited by NSF's polcy? 

v a)Yes 

v b)No 

03/29/2011 
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rf/J. Check on Leaming 

Read the scenario below. Aft8r making yoix answer selection, clck 
SUBMIT kl receiw feedback on yoix a111W91' choice. 

You st>p by 1 cole1gU1's oflce kl 1sk 1 quesdon 1boti an ~ng 
panel As you reach 118 office door, you notice on .. ~ SQ9ef1 an 
Image of a seuly qges .... plc:Ue. o...r h eotne of h nPI sevnl 
waeks, you pass by fis ofke and see you colugue 't'iewing ofl8r 
images of sell81y S11J99Sl"8 pi~ on h ~· Migtt fis 
~)'M's beha-M>r consdue harassmelt prohibltld by NSF's polcy? 

® a) Yes 

u b)No 

' "I ,, l ' \ : : ' ' 

What Are Antidlscrimlnatlon Laws? 

legel dlsc:rlninlllon ocan when en emplo)'ee Is nelld 
dlfar9r111y hn anoller slnilerty sltLmeld emplo)19e and lhe 
~is ti.Md on ...ce, oolor, 191gion. MX (lncbtlng 
..... haf8llm8lt and pregnancy dlscrlninellon). l'llllonll 
origin, age, or diubllty. 

Anlkllsc:rlninellon llws protiblt workplace dlscriniNllon, 
pratlCt yow rlgtc IO be treetld flllrly and equl•bti, end 
pl'Ollide plOlldlon against ...... allon If )OU eierdM yow 
rlghls i.1der wPf ol the Fecter.I enlldlsc:rlninellon llws. 

Yes, the correct 
answer is 
"a." Harassment 
based on sex Is 
unwelcome conduct 
of a sexual nature 
that unreasonably 
interferes with an 
individual's job 
performance or 
creates an 
intimidating, hostile 
or offensive working 
environment will not 
be tolerated. In this 
situation, you should 
notify an appropriate 
management official 
or the OEOP. 

03/29/2011 
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Antldlscrlmlnatlon Laws 
n. folowlng laws protec:t )OU against illgel dilCriminetion end retelellon for ellll'Cising )OW' rlghla 
ll'lder ll8M laws. There 819 oiler Federel laws lhet epply to instlUlorw lhet AICeiw Fedef'el flntl. 

Tiiie VI 
Prohibits ~ discrlmi11811on based on race, color, 191gion, sex 
(irdldlng Mxu.i tweaamera end 1>199nency dllCriminetion), end ndonel 
origin 

Amerlcen• ... Protibit9 emplo)mert dllCriminetion against q&.mliled indMdwll with 
DINblllles Act disebiltles 
(ADA) and 
Reheblllellon Act 

Ate Protibitll emplo)mert dilCriminetion based on age al indhldl.9ia who.,., 
DIKrtllllnllllon In 40 )'UIS of ege or older 
Employment Act 

!qUlll PllJ Act Protibitll sex-besed wage dilCriminetlon in .. work erwlrorwnent 

Fedenlll.Mn 
., edcHon lo tie Federal laws that pnMde protec:llon for Federal employees, there ere 
Federal laws hit apply lo i111hJionl lhlt rec::el ... Federal f\nis. 

Tllll VI Prohlbill discrimination on lhl basis of raoe, color, end nalionel origin In 
programs end ec:N1let rec::el\1ng Federal lllWICiel Ulistanot 

Tllll IX Prohibits dlscriml..tlon based on gender In educallonel progn11T11 or 
d\111es rec:el\1ng Federal esaistance 

03/29/2011 
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~ Check on Leaming 

Read the statement below. After making )'OU' answer selection, click 
SUBMIT to receiYe feedback on )'OU' answer choice. 

A white male camot bring an action in:ler 11118 VI for discrimination. 

u a) True 

u b) False 

' ~ I ... ,. : \ t < \ , . 

rfJ. Check on Leaming 

Read the sla18rn9ft below. Aftar making you answer seledon. clck 
SUBMIT k> receiw feedback on you answer croice. 

A wtite male carmt bring an action tnler Tiiie VI k>r disaiminalion. 

V a) TM 

® b) Falle 

Yes, tta's correct! 
Tille VI protibilS 
<iscrimiMion 
against· arT)' 
1n<ivtooal" because 
"such indMdual's 
race. color, religion, 
sex, or Mi onal 
origin. Tille Vlfs 
temis are not limited 
to <iscrini!IOOon 
against rnenilers " 
81fi patiCl.8 race, 
color, rei~ori. sex. 
or nalional ori !jn. 

03/29/2011 
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f!!J. Check on Leaming 

Read the question below. After making yoll' answer selection, click 
SUBMIT eo receive feedback on )'Oll' answer choice. 

You are 39 years old and denied promotion In fawr of a youiger person 
who is 29 years old. Can you bring a claim l#lder f18 Age Dlsaiminatlon in 
Employment Act aleging disaiminatlon based on age? 

u a)Yes 

u b)No 

'\ ' I ',, I i \ ; -'. \ · . 
. . - . 

~ Check on Leaming 

Read the quesion below. After making you answer selection, clck 
Sll'MfT k> nteeMI feedback on you answer cOOlce. 

You a11 39 ~rs old and deried promotion in favor of a yoooger person 
wll> is 29 ~rs old. Can you bring a claim ll1der .. Age Disaiminatlon in 
E~ Act alaging disaimination baled on age? 

v a) Yes 

® b)No 

Yes. tta's correct! 
The Age 
Discriminabon in 
Ernpla,mert Act oil, 
prollbilS 
dscrimination 
against persons 
aged 40 or older. 
Persons lJlder the 
age ot 40 In not 
protected. 

03/29/2011 
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~ Check on Leaming 
Read the scenario below. After making yow answer selection, cliclt 
SUBMrr to receive feedbaclt on yow answer choice. 

You are a program usistart. After amxn:lng yow pregnancy, you are 
klld that you are not being promotad. When you ask Yk'f you are not being 
promoted, yow supeNisor '81s you that the reason is that, "You are going k> 
miss a lot of wOf1c because of lhe pregnancy. We need someo.. who can 
deYOte more time k> lhe job." 

Is lhis a possible act of discrimination OOY8red Wlder Title Vrl 

u a)Yes 

u b)No 

fib- Check on Leaming 
Read the scenario bebw. Aftltr maki~ 'Pl answer seleclion, ckt 
SUBMIT k> rec:eNe f8edblck on 'PS atWW81' choice. 

You are a program assiallri Aftltr amoulCi~ >ps pregnarey, )00 are 
told that you are not bel~ promoted. Whan )OU ask wtrf )00 are not bel~ 
promoted, 'Pl ~IOI' tels you that the reason is that "You are goi~ t> 
miss a lot of work becaUM of the pregnarey. We need someone who can 
d8\0le more lime t> the job." 

Is ttis a possible act of discrimination c:o""9d lllder Tille Vfl 

@ a)Yes 

u b)No 

Yes. Ms correct! 
The Pregnancy 
Discrimination Act 
amended Tille VI. 
The Tide VII staue 
as amended 
prohibits 
ciscrimination 
because cl or on the 
basis cl pregnancy, 
childbirth, or retaed 
medcal concitions. 

03/29/2011 
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t!/J Check on Leaming 
Read the scenario below. After making ~II' answer selection, clck 
SUBMIT to receiY8 feedback on 'JOll answer choice. 

You are an emp~ at NSF. You and a colleague of ~1.n report to .. 
same 514>9r.1sor. You find Oti lhet 'JOll coleegue was giwn a ~ 
tigher performance boru lhan you. You haY8 reason to bellNI ht 'JOll 
coleague was giwn tis large performance boru because yoc.r coleague 
was ha't'ing a romanlic relationship will the ~sor. Migtt }'OU haY8 a 
claim of disaimination? 

v a)Yes 

v b)No 

\,I "-. I , \ ;.' '., . 

- . 

rf/J- Check on Leaming 

Read lhe sctfllrio below. Aftlr making yw afllWll' selection, cick 
SUBMIT to l8CCliYe feedback on yw answer choice. 

You are an empbyee at NSF. You and a oolugue of )IOll'S report to Ill 
same st4M1Msor. You find au ht yw coleague was giwn a sigrific:ar'ft 
higher pelbrmance borus hm you. You haY8 reason kl beleY8 llat yw 
coleague was giY8n Ilia large perfonnance bou because yw coleague 
was t.'ting a romanlic relationship will the ~. Miglt you hM a 
claim of discriminaUon? 

® a)Yes 

v b)No 

Yes. thars correct. 
T reab'Tlelt based on 
sex v.tich mrs~ 
alfects the 
empl<¥J19rt 
opportlllities or 
benefits ot third 
panes may 
constiOJe illegal 
ci sen rrination. 

03/29/2011 
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Do You Know Your Rights as a Victim of Possible 
Discrimination? 
One ot yo11: n~ as a victim of discrimmarion or retaliation under 
aoociscrimination laws is the rigt to ftle a complaint r you feel 
that you have been a vtctim ot discnminarion and '1'11sh to file a 
c0f11)1airt, you rrust cOlt.eet the Office ot Ecµ!I OpporlllUty 
Progams (OEOP) wittin 45 calendar days of the foll~ng. 

• An alleged discriminatory act or inddert 
• The effectJve date ot an aleged ascnmmatory personnel 

acbon 
• The date you becanie aware ot, or reasonabt( shoUd have 

IGlOwn ot, an alleged di scnm natory action 

\'I '\, I ; \ :.' \ . · 
. . 

How Can You Addrns a Discrimination Complaint? 

There are two methods !hat can be used 1t you believe you have been discrimmared against. You 
have the rigt to choose be!ween the traalional discrimination complaint process and Alemative 
Disptte Resok.cion (ADR) to address yoot discrimination complaint. 

ADR may also be used in the Tredibonal Discrimination Complaint Process. 

However, if you choose to begin either process. you must contact OEOP within 45 calendar days. 

03/29/2011 
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ContKtOEOP 

Cortact OEOP within 45 calendar days of tile 
folowing: 

• An alleged discriminatOIY act°' incident 

• The effective date of an alleged 
discriminatOIY personnel action 

• The date you became aware of, or 
reasonatW should have known of, an 
sieged discriminatOIY action 

Alternative Dispute Resolution (ADR) 

ADR is an irtoonal, collaborative, problem-solving 
process where the goal is to improve or restore 
productive WOO<ing relationships with fellow employees. 

Mediation is the form of ADR used by NSF. 

Mediation: 
• AHows participants to reach a voluntafy, mutual¥ 

agreeable resolution. 
• May be added to tile traditional complairt process. if 

parties agree. 
• Is comdermal and the outcomes are revealed on a 

need to know basis. 

03/29/2011 
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Traditional Discrimination Complaint Process 

• • 

\....,I ·,, I , , ·, , . 

. . 

Traditional Discrimination Complaint Process 

Stage 2 Stage 3 

• The Formal ,1.. The • 
Complaint ilvesUgaltve ' 
Pre><:en Process 

Stage 4 
The 

Appeals 
Proce9s 

.. 
• Coriact EEO ollic1at will1n 45 calenda' days cl the alleged action. 

o Alt alleged clscrTnm!Dly act or ncident 
o The eflectJve dale at an aleged clscrrnr1ato1y persomel action 

Stage 5 
The 

Review 
Process 

• 

Stage 8 
Federal 
District 
Court 

o The dale you became aware at. °' rnsonabtf should ha.'! lall1MI or, an alleged cisamnalDly 
action 

• A COlllSelor ...... be provided. 
• r adatlonat nme 1s needed f0< resouion, COl.flSeing 'Mi be extended~ to 60 addlllonal 

calendar days. 
• Yoo 'Mi choose medu'!l1on m ~eu cl 1rtonnal coi..nseing. 

03/29/2011 
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Traditional Discrimination Complaint Process 

Stage 1 

The II. 
Precompla1nt 

Process 

Stage 3 

• The .. 
hvesligalive 

Process 

Stage 4 
The 

Appeals 
Process • 

Stage 5 
The 

Review 
Process 

Stage 6 
Federal 
District 
Court 

• Formal complairts rrust be filed within 15 calendar days after receipt ot the 'Notice ot Riglt 
to File" letter. The complairt must be filed with either NSF's Office ot Equal Opporturity 
Programs or the Director, NSF. 

• OEOP reviews 'f')S c°""laint to make a determinooon to accept or dismiss. 
• r dismissed, you wil be notified in writing irid prO'tided appeal rtgtts. 
• f accepted, a formal investigation "'11 be held. 

- . 

'\" I '\. · I· i \ :: \ · . 
• L 

Traditional Discrimination Complaint Process 

Stage 1 

The II. 
Precomplaint 

Process 

St1ge 2 

The Formal 1 .. 
Complaint 
Process 

• An 1rmstigator is assigned. 

... Stage 4 
The 

Appeals 
Process • 

Stage 5 
The 

RellleW 
Process 

Stlge 6 
Federal 
District 
Court 

• The irmstigation pr~des a fadlJal record upon which to make findings on the claims raisec 
in Y<U complaint. 

• nie irmstigation should be completed within 180 calendar days from the dae ot fling, t>ti 
may be eXlended for an additional 90 calendar days. 

• Upon completion ot the 1Mstigabon. you wiH receive a COflf ot the report of iMS!igooon 
(ROI) along with notificooon ot yo11 rtgtt to request a hearing or iri i!lY11ediate final agency 
dec1s1on by the NSF Director within 30 calendar days of recetpt ot the ROI. 

03/29/2011 
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Traditional Dlscrimlnatton Complaint Process 

St•gt 1 Stage 2 St•g• 3 
The .. The Formal 1.. The • 

Precomplaint ' Complaint nvestigativu 
Process Process Process 

• 
Stage 5 

The 
Review 
Process 

.. Stage S 
Federal 
District 
Court 

• You m'llf reqiest a heamg by the EEOC aft!r the ll'YeSbgallOn °" 180 calendar davs aft!r the 
ling of a formal complan t the Mstlgallon is not complete Wlltwl the 180 calendar davs 

• ran EEOC heamg is requesled, the~ Judge (Af) ~ concU;t a heamg ard issue a 
declSIOll Wlllwl 180 calendar davs 

• k'l leu of a heamg, you ma'{ request a final lfJef'CY decision on the merts of 'PS complan from 
the Drector. NSF 

• A final lfJef'CY decision shOtAd be issued Wlltwl 80 calendar davs of the request 
• You ma'{ appeal the AJs decision°" the NSF Dlredor's decisioo ID the EEOC Ollice cl Federal 

Oper3lions (OFO) 
• NSF ma'{ also appeal an A.J's decision. 

\ ,, '\ " · .. 
. ~ 

Traditional Discrimination Complaint Process 

Stage 1 Staga 2 Stage 3 
The 11• The Formal 11... The .. 

Precomplainl Cornplall'lt nves11gatr.e 
Process Process Process 

Stag• 4 
The 

Appeals 
Process • 

Stage S 
Federal 
District 
Court 

• r NSF decides not to accept Ille AJ's decision, NSF irost file an appeal to Ille EEOC. The 
EEOC '!'Iii make the final a<inrislrabve decision 

• ryou appeal, the EEOC Wll also make the final a<inlllslrallve dectSIOll 

03/29/2011 
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Traditional Discrimination Complaint Process 

St.age 1 Stage 2 Stage 3 St.age 4 St119e S 

The • The Formal 1• The • 
Precomplamt Compla11t lwestigali'<e 

The • The 
Appea~ RevicrN 

Process Process Process Process Process 

• You mt11 file your complairt in U.S. DiSll'ict Cout folowing the final EEOC decision. 
• You ~I have rii;its to appeal to one oflhe Federal Appeals Courts. 
• U~matet{. you may ask the U.S. Supreme Coutto r9't'iewyw case. 

,...,, \ I I I \ i,: ". l.' 
. . . 

<!/J Check on Leaming 
Read the scenario below. After making )011' al'l8W8r selection, clck SUBMIT 
to recei ... feedback on )Oii' answer choice. 

You bell .... you are being discriminated against You Ill a complairt and 
beoome itM>t.ted in mediation. Can you stil lie a bmal complairt if you do 
not reach resok*>n hough mediabt? 

v 1)Yes 

v b)No 

03/29/2011 
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fl/J. Check on Leaming 

Read .. scer.rio beklw. Aftlr making you nwer selection, cick SUBMIT 
k> recei.,. feedback on you anawer choice. 

You beleV9 you are being discriminated againat You 119 a complain! and 
become il'M>Mld in mediaion. Can you sH lie a bmal complain! if you do 
not reach resc>Uion hough mediation? 

® a)Yes 

\.) b)No 

\ 'I '\ 1 ! \ ,,: \ · . 

What Is Whlstleblower Protection? 

Yes, lhlts correct 
Medialion slows yet 
to mairtam y<:AX 
rigtts and access to 
the lra<iti onal 
complairt process if 
medialion does not 
resoN'e the issue. 

Federal~ are protected agamst retaialion by !heir ~ng agencies for disclosure of 
information that is reasonably beieved to evidence ._;o1ations of law, rule, or regulation; gross 
msm~ gross waste of funds; abuse of 81.Chority; or a substantial and specific danger to 
health and sfJetf 

ArPi disclOSure that meets these conditions is protected if it is made to the US Office or Special 
Counsel (OSC) or NSF's Office of Inspector General (OIG). A cisclosure meeting these conditions 
made to OOf olher indM<iJal or organization is also protected t.ness cisclosing the ir1ormalion is 
specificat/ prohibited by law or reqtired by ExectJive Order to be kept secret in the interest of 
nalional defense or the conduct of foreign affairs. 

Federal law also prohibits OSC from reveaing yw idemtyY'lithottyw conseft, unless the OSC 
determill$5 that it is necessary because of an 1rmineft danger to public health or saett. or an 
irmineft vtolmon of cnmmal law. NSF's OIG 1s also protabited from revealing yw 1def'Gty Y'lithott 
yw con5eft. ooless the OIG determnes that such cisdosl.re 1s ll13't'Oidable oonng the cOtXSe of the 
inYesligalion 

03/29/2011 
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Can You Challenge an Action Taken Against You that You 
Believe Is Retaliation for Whlstleblowlng? 

ryou believe that you have been the >ttcbm ot 
whistlebloWer retaliebon, you mtl'f file a 'l'lrilteo compleirt 
with the U.S. Olfice of Special Counsel. (See the OSC 
website: http /liwttv osc.gov) 

r the action taken against you is cirectt,t appealable to 
the u S. Merit Systems Protecllon Boa<d (MSPB) (e.g., 
termmelion). you mtl'ffile en appeal directt,twith lhe 
MSP8 in leu ot going to lhe OSC ConSl.l lhe MSP8 
website ('tWIW mspb.gov) for more 1rtorma11on. 

Alemelivetf. if you ere in a bergairing tnt position you 
mtl'f be able to file a gieYallCe lllder lhe Colectrve 
Barga111ng Ageemert Cort.act~ tnon 
represer1alive for more irlormalion. 

rf/J- Check on Leaming 
Reed .. scerwio below. Mir~ yw ...... eeleclon, clck 
SlaMIT t> r9C8iw feedbldt on yw nwer c:hok:e. 

Youn tw~ dilah wit! yw ~IOI', ..in~ 
at h most recen perbnllnce rlllrY;! )IOU l'ICliwd. You 
decide t> irmn NSF's Ollct of~ Gem htyw 
~sor i1~rJ;1 ingrou ml~n1groa 
Wiste otum, Mn h>ugh )IOU hM no 1U10nt> bellw Iii 
is u . SMrll morfw llllr, )IOU 1A1 removed tom NSF b 
poor perfonnlll:e. r )IOU "VI" ht Iii ""1IMI adion w 
retlllalion b wtideblowing, wll yw rigtta be pnJlldld 
Inlet .. Wtislleblower Adi 

v a) Yes 

u b)No 

03/29/2011 
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fl/J- Check on Leaming 

Reed .. ecener1o below. After maklt11 )Ott' lf1Mlf' aeleclion, c:lck 
SUBMfT lo l9C8i'4 feedback on )Ott' 1111wet choice. 

You ... ~ diflCIJla will )Ott' 11418M10r, end 11914>111 
... most nlC8ft petbmli ICt ,.q )OU receNed. You 
decide lo il'Dm NSF'1 Olb ol bpeclor Genni ... )Ott' 
~ii "9191111 In gl'Oll mlan.llgelTl8ft end a groa 
_.. ol lnil, Mn llough )OU t."11 no rauon lo belew Iii 
11 u . s.-11morhIMlr,)OUn191T11Md tom NSF for 
poor performeft:e. I )OU argue ... tti1 l9mOlllll aclon was 
,.....,.. forwtisleblowlf11, wll )Ott' rlgta be prolldld 
lllder lw WNsleblower Adi 

® b)No 

\' I \. ; \ i\ \ ' : 

Where Can You Get More lnfonnatlon? 

I 

~s correct! The answer is 
·1110: You n considered a 
mslleblower ad{ it you have a 
masonable belief d a 't'iolalion 
or law. rU8, or r~on: gross 
nlsmanagemer( !JOSS waste 
or fi.nds. abuse d 8LChontf. or 
a sOOstartal ~ specific 
danger to healh ~ saet{. i1 
!tis case, )OU did not have a 
roasonable belief d ?nf 
'l\fongdoing on lhe pllt dYfJ.X 
s~sor. so )OU n not 
c:>nsi dered a whistleblower, 
and you wWd not be ercilled 
to the proteclion of the laws 
prohibiting retaliaoon against 
"'histleblowers. 

r )OU i....e etpt quedonl or woUd Ike more i'*>nnalion aboU tt1I No FEAR Act. please coract lw 
NSF Ollce of Equal Opporuiity Programs. 

~ Phone: 703-292-8020 

@ e-mall:eeoQr-.f.p 

(]) rn PllSOlt Slllbd ~ Room 2555 

03/29/2011 
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Can You Ask Questions Anonymously? 

Yes. ryou hem QUesbOOS Al\O WISH TO REMAN 
ANONYMOUS, please contact the OEOP et 703-292-
8020 and 'fM anOOy'mify v.11 be protected. 

For a sib.Jalion irivoMno fraud. waste, or abuse lhfi you 
are not contortable reportino cirecttt because of some 
circumstance, the NSF Office of the Inspector General 
mah1ains an 800r¥OOUS hodne et 1-800-4~2189. 

'"' ', I i ;.· . 

I 

. . -· - l 

Congratulations 

NSF is committed to creating a diverse workforce that can work 
successfully in an environment that Is free from harassment and respectful 
of human dignity. 

You have completed the No FEAR Act Awareness Training. Your 
completion will be documented In your learning plan. You will also receive a 
certificate by email. 
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Report to Congress 
Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 

(No FEAR Act) 
National Science Foundation 

For Period Covering Octob•~r 1, 2009, to September 30, 2010 

TAB2 
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The National Science Foundation 
The Notification and Federal Employee Antidiscrimination 

And 
Retaliation Act of 2002 

("No FEAR Act") 

2010 ANALYSIS- Section 203(a)(7) 

A. Trend Analysis 

During Fiscal Year (FY) 2010, a total of 11 informal complaints were initiated. Of the informal 
complaints filed, two were voluntarily withdrawn, and one did not file a formal complaint. The 
remaining complaints progressed through the administrative complaint process. 

In addition to the complaints that progressed to the formal stage, there were six formal 
complaints on-hand at the beginning of FY 2010 for a total of 13 formal complaints. Of the 13 
formal complaints, four were closed and nine remained in inventory at the end of FY 2010. 

There was one complaint filed under Title VI of the Civil Rights Act of 1964, as amended, and 
one complaint filed under Title IX of the Education Amendments of 1972, as amended. There 
were no complaints filed under Section 504 of the Rehabilitation Act of 1973. 

B. Causal Analysis 

During fiscal years 2009 and 2010, the number of informal complaints decreased from12 to 11, 
respectively. While NSF has not historically experienced a large number of complaints, the 
Office of Diversity and Inclusion (ODI), conducted an analysis of the informal complaints 
initiated in FY 2010 for potential trends and/or baniers. A review of the complaints showed that 
three were filed from employees in the same unit, but in different divisions under different direct 
supervisors. 

C. Practical Knowledge Gained through Experience 

NSF is committed to equal employment opportunity (EEO) principles and practices in all of its 
management decisions and personnel activities. It is the goal of NSF to develop and retain a 
high-quality, diverse workforce that is representative of our nation's diversity. NSF believes that 
a culturally diverse environment promotes better communication, ideas, and trust between 
individuals. Therefore, NSF will continue its •~mphasis on attracting the best candidates from a 
variety of sources, selecting and advancing the best qualified employees based upon merit, 
training its managers and employees on their EEO rights and responsibilities, providing equal 
opportunities to all individuals, and providing a prompt, fair and impartial review and 
adjudication of any allegations of discrimination. 

1 



I 
I 
I 
I 
I 
I 
I 
I 
1 
I 

' I 
I 
I 
I 
I 
• ~· 

I 

' 

D. Actions Planned/Taken to Improve Agency Complaint or Civil Rights Program 

During FY 2010, NSF's noteworthy accomplishments include the following: 

o ODI continued its quarterly update of the Notification of Federal Employee Anti
discrimination and Retaliation Act (No FEAR Act) data on its website in accordance with 
the No FEAR Act of2002. 

o NSF distributed the MD 715 posters identifying the criteria to obtain model EEO status 
and the EEO Complaint Process posters throughout common areas of Stafford I and 
Stafford II and posted them in areas accessible to employees. 

o ODI continued to be cognizant of the regulatory requirements of timely processing of 
complaints and continued to make great strides in adhering to this requirement. ODI has 
always had in place an efficient and expeditious process of employing contractor services 
for ODI investigations and alternative dispute resolution (ADR), and in FY 2010 re
instituted its Early Intervention Program resulting in the resolution of seven complaints 
that could have resulted in EEO filings. 

o NSF continued its agency-wide distribution of EEO and Harassment Policy Statements 
signed by the Director and Deputy Director (policies are distributed annually in January). 
All EEO and related brochures were updated and provided at all training sessions, which 
include: EEO complaint brochure, the Early Intervention Program (EIP) brochure, 
Reasonable Accommodations brochure, Prevention of Sexual Harassment and Diversity 
booklets, and Guide to Etiquette and Behavior for Communicating and Working with 
Individuals with Disabilities brochure. The relevant documents were also provided to 
employees during the complaint initial intake process. 

o NSF continued to regularly assess its practices and policies to ensure compliance with 
EEO laws and to avoid systemic barri<:rs to EEO. NSF continued its very successful 
reasonable accommodations program that provides employees, applicants, visitors and 
panelists with disabilities with reasonable accommodations. In FY 2010, the Department 
of Defense Computer/Electronic Accommodation Program (CAP) provided 175 NSF 
reasonable accommodations which is an increase of86% from FY 2009. Additionally, 
the total expenses incurred for reasonable accommodations from NSF's "centralized 
fund" showed an 8.7% increase from FY 2009. 1 

o ODI, in addition to the on-line training module, continued to conduct the No FEAR Act 
training as part of the New Employees Orientation. Employees were provided 
information on their rights under the antidiscrimination and whistleblower laws. 2 

2 

CAP provides information based on the number of accommodations, not the number of employees assisted . 

Moreover, in FY 2010, NSF obtained 2302 (c) certification from the Office of Special Counsel, which 
involves a five-step process in which agency employees are made aware of the rights and remedies 
available to them under prohibited personnel practices (PPP), especially retaliation for whistle blowing. 

2 
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Approximately 260 new employees received this training during FY 2010. Also, upon 
request, ODI will continue to conduct in-class No FEAR training to provide employees 
with a variety of methods that will allow them the choice of completing the training in a 
way that is most cQnvenient to them. 3 

o ODI revised its EEO training materials for New Employee Orientation (NEO), EEO 
briefings for various offices at their request in which more than 340 employees received 
the training, provided EEO and diversity training to more than 90% of its supervisors and 
managers, and provided EEO training at every NSF Program Managers Seminar. 

o ODI continued its focus on assisting the agency best achi1!ve model EEO status by 
focusing on the following principles: demonstrated commitment to EEO from agency 
leadership; integration of EEO into the agency's strategic mission; management and 
program accountability; proactive prevention of unlawful discrimination; efficiency; and 
responsiveness and legal compliance, in which significant strides were made in 
addressing the remaining actions necessary to successfully complete the Model EEO 
Agency checklist. 

o ODI reestablished its participation on The Department of Justice Interagency Working 
Group charged with Title IX compliance issues. 

o ODI drafted its first Title IX Compliance Review Plan, which lays the framework for 
NSF's compliance review program. 

o NSF continued to emphasize its Strategic Plan, 2006--2011, which focused on the 
agency's commitment to diversity and to its workforce in its goal of"Learning- cultivate 
a world-class, broadly inclusive science and engineering workforce, and expand the 
scientific literacy of all citizens" as well as in its internally focused goal of "Stewardship 
- support excellence in science and engineering research and education through a capable 
and responsive organization." 

o NSF incorporated its model EEO strategy into the agency's new strategic plan as a 
performance goal beginning in FY 20 l l. 

o ODI drafted its first Diversity and Inclusion Strategic Phm to lay the framework for 
diversity initiatives. 

o The Equal Opportunity Liaisons (EOL) remained actively involved in the ODI's strategic 
planning initiatives. 

o NSF changed the name of its EEO office to better reflect the agency's diversity. 

o ODI increased its involvement in NSF's Broadening Participation initiatives, which 
included presenting on civil right issues impacting recipimts of federal funds at NSF 
Regional Conferences in Jackson, MS and Cleveland, OH through partnerships with 

A copy of the in-class presentation appears at Enclosure 3. 
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NSF's Policy Office; presenting on civil right issues imp<.cting recipients of federal funds 
at the Minority Serving Institution conferences in Dallas, TX and Baltimore, MD; serving 
on EEOC Task Force regarding potential barriers to African Americans and Women in 
the Federal Workplace; presenting at the 3rd Affinity Network Colloquium sponsored by 
the Office of Intelligence Community Equal Employment Opportunity and Diversity; and 
re-establishing NSF's partnership with Title IX Working Group (DOJ/NASA/DOE) that 
deals primarily with compliance issues. 

o NSF's various directorates and offices actively participated in 17 Special Emphasis 
Programs and four Diversity Dialogue Series that were hdd throughout the year in which 
they co-sponsored events, recommended guest speakers, moderated the programs, or 
introduced the guest speakers. 

o ODI increased its active partnership with Human Resourc:es and the Office of General 
Counsel through monthly meetings. The purpose of these meetings is to allow better 
communication between offices and the resolution of issues of common purpose. 

o ODI's website was completely revised during FY 2010 to make it more accessible to 
internal and external customers as well as improved its communication with its customers 
to better serve them through enhanced communication and face-to-face involvement. 

4 
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Report to Congress 
Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 

(No FEAR Act) 
National Science Foundation 

For Period Covering October 1, 2009, to September 30, 2010 

TAB3 

T-3: No FEAR Act Awareness Training FY 2010 (Live trainin,~) 

3 



- - ...... --~ .... ~' - ...... , .. -
I t 

An Introduction to the 

Office of Diversity & Inclusion 

New Employee Orientation 

2011 
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DI' Mis ion 

• To ensure the agency is in compliance with the 
laws and regulations that govern Federal
sector equal employment opportunity (EEO), 
and 

• To foster a diverse and inclusive work 
environment that ensures equal opportunity 
through policy development, workforce 
analyses, outreach, and education to best serve 
NSF's employees and stakeholders. 
c~t£tln, 
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• To describe the NSF Policy on Equal Opportunity and 
Diversity; 

• To provide a summary of anti-discrimination laws; 

• To describe employee rights under whistleblower laws 
and the process to pursue a whistleblower complaint; and 

• To provide information about the services provided by 
ODI. 
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NSF Policy on Equal Opportunity 

and Diversity 
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NSF Policy on Equal pportunity 
and Diversity 

"It is the policy of the National Science Foundation (NSF) to ensure 
equal opportunity in all phases of employment, delivery of services, 
and administering of grants and contracts. NSF will maintain an 
environment for all our employees and customers that is free from 
prohibited discrimination and harassment based on race, color, 
religion, gender (includes sexual harassment and discrimination 
based on pregnancy), sexual orientation, disability, age, national 
origin, and protected genetic information. Individuals are protected 
from retaliation for exercising their rights under anti-discrimination 
laws." 

Note: Sexual orientation and protected genetic information are issued via Executive 
Order. Also, NSF's Policy Statement is issued each January by the Director and 
Deputy Director. 

~~ 5 
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Summary of Federal 

Anti-discrimination Laws 
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Pertinent Federal Laws & Regulations 

Title VD: Prohibits employment discrimination on the bases oftace, color, religion, gender (includes sexual 
harassment and pregnancy discrimination), national origin, and retaliation. 

Americans with DisabilitiesAct (ADA) and Rehabilitation Act: Prohibit employment discrimination against 
qualified individuals with disabilities. 

Age Discrimination in Employment Act: Prohibits employment discrimination based on age of individuals 
who are 40 or older. 

Title VI: Prohibits discrimination on the bases. of race, colm, and natio11al origin in p1ograms. and activities. 
receiving Federal financial assistance. 

Title IX: Prohibits discrimination on the basis of gende:r in educational pl'ograms or activities receiving 
Federal assistance. 

Age Discrimination Act of 1975: Prohibits discrimination on the basis of age in programs or activities 
receiving Federal financial assistance. 

Section 504 of the Rehabilitation Act of 1973: Prohibits discrimination in employment on the basis of 
disability under any program or activity that receives Federal financial assistance. 

c&£.a 6 1 
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Pertinent Federal Laws & Regulations (continued) 

• Equal Pay Act: Prohibits gender-based wage discrimination in the work environment. 

• Notification and Federal Employee Antldiscriminatton aad Retaliation Act (No FEAR): (1) 
holds Federal agencies accountable for antidiscrimination & whistleblower protection law 
violations, and (2) requires Federal agencies to inform individuals of their rights and protections 
under Federal laws. 

• The Fair Labor Standards Act (Amendment): Ensures that wages are paid for all hours worked 
and that all overtime hours, overtime pay and collected unpaid overtime due is paid to wage 
earners. In March 2010, section 4207 of the Act was amended, as part of the Patient Protection and 
Affordable Care Act, H.R. 3590 and the Reconciliation Act of 2010, H.R. 4872, to require 
employers with more than 50 employees to provide reasonable break time for mothers to express 
breast milk for her nursing child for one year after the child's birth each time such employee has 
need to express milk. The employer must also provide a place, other than a bathroom, for the 
employee to express breast milk. For more information, see the U.S. Department of Labor's Fact 

eet on Break Time for Nursing Mothers under the FLSA. 
~1ct:u?i a 
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Whistleblower Laws 

and Employee Rights 
• 
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Employee Right under 
Whistleblower Protection Laws 

Federal employees are protected against retaliation for 
disclosure of information that is reasonably believed to 
evidence violations of law, rule, or regulation; gross 
mismanagement; gross waste of funds; abuse of authority; · 
or a substantial and specific danger to health and safety, 
unless disclosure of such information is specifically 
prohibited by law and required by Executive order to be 
kept secret in the interest of national defense or the 
conduct off oreign affairs. 

10 
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Pr ce f r ur uing a 
Whistleblower Complaint 

• If you believe that you have been the victim of a 
whistleblower retaliation, you may file a written 
complaint with the U.S. Office of Special Counsel (OSC). 
See the OSC website: http://www.osc.gov or at Inside 
NSF under the Office of Special Counsel link. 

• Alternatively, if you are in a bargaining unit position, you 
may file a grievance under the Collective Bargaining 
Agreement (CBA). You must abide by the timelines 
outlined in the CBA. Please contact your union 
representative. 
uthn 

11 6.Y.~ 
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Office of Special Counsel (OSC) 
2302(c) Certification Program 

• In August 2010, NSF received 2302( c) certification from the OSC. 

• 5 U.S.C. 2302(c) was enacted by Congress in 1994 in response to reports of 
widespread unawareness in the Federal workforce of employees' right to be 
free from prohibited personnel practices (PPPs ), especially retaliation for 
whistleblower activities. 

• This provision charges the head of each agency the responsibility of ensuring 
(in consultation with OSC) that agency employees are informed of the rights 
and remedies available to them under the PPPs and whistleblower retaliation 
protection provisions of Title 5. 

• The OSC's 2302(c) Certification Program allows Federal agencies to meet this 
statutory obligation. 

• The following information has been included in your folder: Prohibited 
Personnel Practices and Whistleblower Retaliation. 

12 
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Services Provided by 001 

13 
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• NSF employees and contractors (current and former); 

• Applicants for employment at NSF; 

• Panelists, advisory committee members, attendees of workshops 
at NSF, and other visitors conducting business at NSF; and 

• Individuals at universities and other institutions that receive 
Federal funds from NSF. 

14 6~~ y li.<cill":,"f ___________ ........_ ____________ _ 
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Types of Service y I 

Those that ensure NSF is in compliance with the various anti-discrimination 
laws and regulations governing EEO and those that promote diversity and 
inclusion throughout the agency: 

• 
• 

• 

• 

• 

• 
• 

• 

Process complaints of discrimination (employee and programs); 

Provide reasonable accommodations for persons with disabilities; 

Provide guidance on religious accommodation; 

Provide guidance and advice to managers and non managers regarding EEO and 
related issues; 

Provide dispute resolution and early intervention; 

Provide workforce training; 

Conduct workforce analyses; and 

Promote diversity and inclusion through various initiatives, training, and Special 
Emphasis Programs. 

Ccthtt".r 
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• Under the Federal laws and regulations, each agency must 
have a system for processing EEO complaints. 

• Employees have the right to choose between the traditional 
discrimination complaint process and a process called 
Alternative Dispute Resolution. 

• For both processes, employees must contact ODI within 45 
days of an act of alleged discrimination. 

16 
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Complaints of Discrimination (EEO) 

Traditional Discrimination Complaint Process 
• Informal Stage involves counseling 
• Formal Stage involves investigation, EEOC hearing or 'decision on the 

merits,' and civil action in Federal Court 
• Time lines for each stage are outlined in regulations at 29 CFR. § 1614 

Alternative Dispute Resolution 
• May be added to the traditional complaint process 
• Emphasis on mediation to promote mutually agreeable resolution 
• Outcome is confidential, based on need to know 

17 
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Protection Against R . taliation 

A Federal agency cannot retaliate against an 
employee for exercising his/her rights under 
any of the Federal antidiscrimination laws. 

eet£'?» 
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• 

• 

• 

• 

Complaints of Discrimination (Programs) 

All recipients of Federal funds are required to comply with Federal anti
discrimination laws and regulations. 

NSF's regulations delegate ODI the functions of (1) investigating discrimination 
complaints filed under Title VI, Title XI, Section 504, and the Age Discrimination 
Act, and (2) ensuring recipients are in compliance via pre and post-award 
compliance reviews. 

NSF staff should forward to ODI discrimination complaints and/or inquiries related 
to NSF funded projects. ODI will advise the person to pursue the institution's 
policies/processes for handling discrimination complaints; provide information if 
the person wishes to pursue through NSF, or process the complaint. 

ODI is in the process of drafting and implementing proactive compliance 
procedures that are the least intrusive to recipients, but meet the responsibilities 
under laws and regulations governing this activity. 

19 



-------------------
Religious Accommodation 

• Title VII of the Civil Rights Act of 1964 prohibits employment discrimination on the 
basis of religion. 

• Religion means "all aspects of religious observance and practice, as well as belief, 
unless an employer demonstrates he is unable to reasonably accommodate to an 
employee's or prospective employee's religious observance or practice without 
undue hardship on the conduct of the employer's business." 42 USC 2000(e)G) 

• Examples of religious accommodation include voluntary substitutes and flexible 
scheduling, such as flexible arrival and departure times, floating or optional 
holidays; flexible work breaks; use of lunch time in exchange for early departure; 
staggering work hours, and permitting an employee to make up time lost due to the 
observance of religious practices. 

• Agency has no duty to accommodate nonessential religious activities such as 
religious study and choir practice. 

20 



-------------------
Guidance and Advice to Managers and Non Managers 

• Provides information on the processes, requirements, and 
obligations under the anti-discrimination laws and regulations. 
OD/ does not offer legal advice. 

• Maintains a variety of resource materials related to EEO and 
civil rights. (Listing will be accessible via our revised website). 

• Disseminates bulletins and other resource materials based on 
trends in the workforce as related to EEO. 

21 



-------------------
Dispute Resolution and Early Intervention 

Alternative Dispute Resolution (ADR) _ 
• Emphasis on mediation to promote mutually agreeable 

resolution. 
• ADR may be added to the traditional complaint process. 
• Outcome is confidential, based on need to know. 

Facilitation/interventions are a type of ADR 
• Take place before an informal complaint is filed. 
• The goal is to resolve EEO and work-related issue 

at the lowest level. 

'f:ll~ DiJc"''~ ---------------------22 



-------------------
Workforce Training 

Some of the training offered by ODI includes the following: 

• EEO Briefings (offered to all directorates and offices) 

• Diversity and EEO Training for Managers and Supervisors 

• Managing Conflict in the Workplace 

• Disability/Reasonable Accommodations 

• General and Sexual Harassment 

• No Fear Training 

23 
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-------------------
Workforce Analyses 

• Workforce is evaluated through the following reporting requirements: 

• MD· 715 Report (EEOC) 

462 Report (EEOC) 

Federal Equal Opportunity Recruitment Program (FEORP) (OPM) 

Disabled Veterans Affirmative Action Plan (DVAAP) (OPM) 

~ Hispanic Report to the President ( OPM) 

Note~ ODI also evaluates trends observed via complaint activity, 

24 
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Diversity and Inclusion 

• Diversity-Defined in its broadest context as all that makes us uniquely different. In 
addition to the legally protected classes (race, color, gender, national origin, religion, 
age, and disability), this includes diversity of thought and perspective, culture, 
educational background, socio-economic status, and organizational level. 

• Inclusion- Stresses the need to include all employees, not just legally protected 
classes. 

• Diversity Management-Is not mandatory by law, but part of a Model EEO 
program in which agencies are evaluated by the Equal Employment Opportunity 
Commission, (EEOC) and which strongly focuses on diversity and inclusion. 

25 



-------------------
Diversity and Inclusion 

Special Emphasis Programs 

• Programs were established to assist agencies in assuring that equal opportunity is 
present in all aspects of employment and that affirmative steps are being taken to 
address under-representation. 

• Programs serve as a primary method of highlighting the agency's diversity and 
inclusion. 

• Programs enacted via Executive Orders signed by the President of the United 
States. 

• Annual Special Emphasis Observances: 
January Dr. Martin Luther King, Jr .. Birthday 
February National Black History Month 
March National Women's Histozy Month 
May National Asian Pacific American Month 
August Women's Equality Day 
Sept. 1 S·Oct. 15 National Hispanic Heritage Month 
October National Disability Employment Awareness Mo11th 

6i.2:ovember National Native American Month 
JOi.rc1•117 
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Diversity and Inclusion 

Other Diversity Initiatives 

• Diversity Dialogues Speaker Series 

• Diversity and Inclusion Strategic Plan 

• Collaboration with broadening participation efforts 

• Diversity and Inclusion Updates 

27 
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ODI Staff and Contact Informati n 

Director 
Claudia Postell, Esq. 

ODI Staff 
Rhonda Davis, Senior Advisor 
Pamela Smith, Staff Associate 

Carolyn Piper, Special Emphasis Manager 
Terri Sisley, EEO Complaints Manager 

Shawn Murray, Disability Program Manager 
Kevin Wiggins, EEO Assistant 

Contact Information: 
Stafford I, Room 255 South 

(703) 292-8020 
eeo@nsf.gov 
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National Transportation Safety Board 

Office of the Chairman 

The Honorable Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Madam Chair: 

Washington, D.C. 20594 

AUG 1 0 2011 

Section 203 of Public Law :t07-174, the Notification and Federal Employee 
Antidiscrimination and Retaliation Act (No FEAR Act), requires each agency to file an annual 
report to Congress, the Equal Employment Opportunity Commission, and the Attorney General, 
addressing steps to make Federal agencie:; more accountable for prohibited personnel practices. 
Enclosed is a copy of the National Transportation Safety Board's fiscal year 2010 annual report. 

Please do not hesitate to contact me should you need additional information or have any 
questions concerning this report. 

~ 
Deborah A.P. Hersman 
Chairman 

Enclosure 
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NATIONAL TRANSPC>RTATION SAFETY BOARD 

Fiscal Year 2010 

Annual Report On 
The Notification and Federal Employee Antidiscrimination 

And Retaliation Act of 2002 
P.L. 107-174 

Prepared by 
Office of Equal Employment Opportunity 
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I. Introdnction 
Section 203 of the No FEAR Act requires Federal agencies to submit an annual report to the Speaker of 
tbe House of Representatives, tbe President pro tempore of the Senate, the Committee on Governmental 
Affairs of the Senate, the Committee on Government Reform of the House of Representatives, each 
committee of Congress with jw·isdiction relating to the agency, the Attomey General, and the Equal 
Employment Opportunity Commission.1 The National Transportation Safety Board (NTSB) snbmits this 
report to satisfy the No FEAR Act requirements. 

IT. Civil C11Ses Filed 
Section 203(a)(l) of the No FEAR Act requires that agencies include in their annual report the number of 
cases arising under each of the respective provisions of law covered by paragraphs (1) and (2) of section 
201 (a) in which discrimination on the part of such agency was alleged; the ~:tatus of disposition of these 
cases; and the an1ount of money the agency was required to reimburse Wlder section 20 I. During fiscal 
year (FY) 20 I 0, the NTSB had two cases in Federal court that were pending and.' or resolved Wlder the various 
laws covered in the No FEAR Act. 

ill. Reimbursement to the Judgment Fund 
On May 10, 2006, the Office of Personnel Mm1agement publishe:d final regulations in the Federal 
Register clarifying the agency reimbursement provisions of Title II of the No FEAR Act. These 
regulations, among other things, state that the Federal Management Service, U.S. Department of the 
Treasury (FMS), will provide notice to m1 agency's chief financial officer within 15 business days after 
payment from the Judgment Fund. The agency is required to reimburse the Judgment FWld within 45 
business days after receiving the notice from FMS or must contact FMS to make arrangements in writing 
for reimbursement. The NTSB has interpreted the reimbursement requirement as referring to the number 
of discrimination cases for which the Judgment Fund was charged on behalf of the agency. From 
October 1, 2009, through September 30, 2U IO, there were no new Federal court discrimination cases 
filed. 

IV. Disciplinary Actions 
Section 203(a)(4) of the No FEAR Act requiri~s that agencies include in the annual report "the nWllber of 
employees disciplined for discrimination, retaliation, harassment, or any other infraction of any provision 
of law referred to in paragraph (l)." Section 203(a)(l) requires that agencies report "the number of cases 
arising; Wlder each of the respective provision,; of law covered by paragraphs (I) and (2) of section 20l(a) 
in which discrimination on the part of such agency was alleged." As noted above, from October 1, 2009, 
through September 30, 2010, there were no Federal court discrimination cases that resulted in a payment 
from the Judgment Fund in FY 2010. 

V. Final Year-End Data Posted Under Section 301(c)(l)(B) 
The final year-end data posted pursuant to Section 30I(c)(l)(B) of the No FEAR Act is included in our 
current No FEAR Act data in Appendix 6. 

VI. Policy Description on Disciplinary Actions 
Section 203(a)(6) of the No FEAR Act requires that agencies include in their annual report a detailed 
description of the policy implemented by the agency relating to disciplinary actions imposed against a 
Federal employee who discriminated against any individual in violation of any of the laws cited under 
section 20l(a)(l) or (2), or committed another prohibited personnel practice that was revealed in the 
investigation of a complaint alleging a violat1.on of any of the laws cited Wlder section 20l(a)(l) or (2). 

1 Th.e Office of Personnel Management issued regulations on th.e reporting and best practices requirements of Title II ofth.e 
No FEAR Act in December 2006 (See 5 C.F.R. Part 724). 
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Further, the Act requires that the Federal agemoy report on the number of employees who were disciplined 
in accordance with the policy and the specific nature of the disciplinary action taken. 

As shown in the NTSB Table of Penalties, employees may be subject to disciplinary action up to and 
including removal for engaging in any prohib:lted persounel practice, including discrimination because of 
race, age, sex, color, national origin, religion, disability, or reprisal (see Appendix 2). In addition, the 
following two policy statements issued by the Chairman reinforce the NTSB's commitment to establish a 
workplace free from discrimination, harassment, and retaliation: "The Policy on Equal Employment 
Opportunity" (see Appendix 3) and the "NTSB Anti-Harassment Policy" (see Appendix 4). These 
policies emphasize that employees who engage in discriminatory behavior will be subject to appropriate 
disciplinary action. To date, no employees have been disciplined for violating these policies. 

VII. Analysis of Trends, Causal Analysis, and Practical Knowledge Gained 
Through Experience 

Section 203(a)(7) of the No FEAR Act requirt:s that agencies undertake "an examination of trends, causal 
analysis, practical knowledge gained through experience: and any actions plarmed or taken to improve 
complaint or civil rights programs of the agency." 

Since the effective date of the No FEAR Act, only one Federal court case has been filed against the 
agency that resulted in judgments, awards, and/or compromise settlements paid by the Judgment Fund on 
behalf of the NTSB. 

Frorn the beginning of FY 2005 to the end of FY 2010, the number of administrative Equal Employment 
Opportunity (EEO) complaints filed at the NTSB has decreased (see Appendix 6) and a review of this 
data reveals that the bases and issues mentioned in the complaints declined significantly as well. The 
Office of Equal Employment Opportunity, Diversity, and Inclusion (EEOD!) performed an analysis of 
complaints and concluded that there were no themes or patterns evident to suggest that structural or 
institutional problems affect the number, issue, or basis of complaints filed at the NTSB. However, the 
NTSB recognizes that providing appropriate training to managers and supervisors is critical in resolving 
work']Jlace conflicts before they become formal EEO complaints. In this regard., we conducted agency-wide 
diversity awareness webinars through a contrnct vehicle with Franklin Covey in FY 2010. In addition, 
No FEAR Act training was provided to all cun-ent employees and new hires. 

In December 2009, the NTSB Chairman established a diversity task force comprising volunteers from the 
NTSB staff to examine diversity-related issues at the NTSB. The task force developed several 
recommendations that focused on recruitment, retention, and cultural awareness training. The resulting 
report is comprehensive and includes recommendations focused on increasiing the diversity within the 
agency and enhancing the overall working enviromnent for all NTSB employees. In October 2010, the 
Managing Director formed the Diversity Implementation Action Team (DIAT) to lead efforts in 
implementing the recommendations made by the Diversity Task Force, and to date, progress has been 
made toward integrating diversity and inclusion as a daily practice at the Board. 

VID. Adjustment to Budget 
Section 203(a)(8) of the No FEAR Act requires that agencies include in the armual report to Congress 
information about "any adjustment (to the extent the adjustment can be ascertained in the budget of the 
agency) to comply with the requirements under section 201." As mentioned above, there were no Federal 
court discrimination cases that resulted in a payment from the Judgment Fund. As a result, in FY 2010, 
NTSB was not required to make a payment to the Judgment Fund to comply with section 203. 
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APPENDIX! 

No FEAR Act Training Plan 

Submitted by the National Transportation Safety Board (NTSB) 

On July 20, 2006, the Office of Personnel Management (OPM) published its final rule implementing the 
training requirements of the Notification and Federal Employee Anti-discrimination and Retaliation Act 
(No FEAR Act). 

The final rule requires each agency to develop a written plan for training aU of its employees, including 
supervisors and managers. The plan must describe: 

• The instructional materials and method of the training 
• The training schedul1~, and 
• The means of documenting completion of training 

On December 28, 2006, the OPM issued the fmal rule regarding "Implementation of Title II of the 
Notification and Federal Employee Anti-discrimination and Retaliation Act of 2002-Reporting & Best 
Practices." Among other things, this final rule requires each agency to provi.de annual reports on several 
items relating to the agency's implementation of the No FEAR Act, including the agency's written 
training plan. 

This document constitutes the NTSB's No FEAR Act Training Plan. 

I. The instructional materials and method of the training 

The final rule requires federal agencies to train all employees on their rights and remedies under the 
federal anti-discrimination and whistleblower protection laws. Agencies must have trained all current 
employees by December 17, 2006, and all new employees within 90 days of hire. Agencies must provide, 
and all employees must complete, refresher training every 2 years. 

With these requirements in mind, the NTSB •:ontracted with Global Leaming to provide custom training 
instruction to employees through an interactive online No FEAR Act training course that relates to the 
agency's mission in FY 2010. 

As required by the No FEAR Act and the OPM fmal rule, the Global Learning online course, No FEAR 
Act, teaches NTSB employees about their rights and remedies available under the antidiscrimination, 
retaliation, and whistleblow<'r protection law:;. Therefore, the course provides the following information 
to NTSB employees: 

• Instruction on all topics required by the No FEAR Act and the OPM final rule 
• Additional instruction for supervisorn concerning their special responsibilities, and 
• A series of audio-visual scenarios thai: allows users to be actively engaged in the learning process 

II. The training schedule 

In October 2006, the NTSB provided mandatory training to employees through a Federal Personnel 
Management Institute (FPMI) online course; all employees were required to complete their initial 
No FEAR Act training by December 17, 2008. The NTSB ensures that the online training is completed 
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within 90 days during the new hire's employee orientation process. In FY 2009, we also developed and 
deployed customized on-line No FEAR Act training with Global Learning. In 2010, the No FEAR Act 
training was provided to all NTSB employees and new hires. 

m. The means of documenting completion of training 

Employees' completion of the online training course is verified through Global Learning, which 
automatically creates a record of who has completed the course; this capability has been available since 
NTSB launched the new course in 2008 and 2009. This training is now a biennial, mandatory requirement 
for all NTSB employees and is in compliance with the recurring training and documentation requirements 
of5 CFR §§724.203(b) and (d). 
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APPENDlX2 

Operations Bulletin HR-ELR-002 
NTSH Table of Penalties 

NATURE OF OFFENSE 

1. Unexcused or 
unauthorized absence of 
less than 8 hours 

-

EXP LANATION 

-
Unauth 
of less 
tardine 
job wit 

orized absence 
than 8 hours, 
ss, leaving the 
hout permission 

<--~~-~~~~~~~~t--- -
2. Unexcused or 
unauthorized absence of 
between 1 and 5 
consecutive workdays 

Un auth 
of 3 to 

orized absenc:e 
40 hours 

-
3. Excessive unauthorized Unauth orized absence 

e than 5 absence of mar 

4. Loafing, wasting time, 
sleeping on the job, or 
inattention to duty 

5. Careless workmanship 
or negligence resulting in 
spoilage or waste of 
materials or delay in 
working production 

6. Failure or delay in 
carrying out orders, work 
assignments, or 
instructions of superiors 

7. Disobedience to 
constituted authorities, or 
refusal to carry out a 
proper order from any 
supervisor or other official 
having responsibility for 
the work of the employee; 
insubordination. 

conse cutive workdays 

ial danger to Potent 
safety 
and/or 
to prop 
pr111nar 
in clete 
of pen 

of persons 
actual damag1~ 
erty is a 
y consideration 
rmining severity 
alty. 

PENALTY 

FIRST SECOND 
OFFENSE OFFENSE 

Counseling to Reprimand to 
reprimand 5-day 

Buspension 

Reprimand to 5-day to 
5-day suspension ·14-day 

suspension 

5-day suspension ·15-day 
to removal suspension to 

removal 

Counseling to Reprimand to 
reprimand fi-day 

suspension 
-

Reprimand to fi-day 
5-day suspension suspension to 

·14-day 
suspension 

-
Reprimand to fi-day 
5-day suspension suspension to 

'14-day 
suspension 

Counseling to Reprimand to 
reprimand '14-day 

suspension 

THIRD 
OFFENSE 

5-day 
suspension to 
removal 

15-day 
suspension to 
removal 

30-day 
suspension to 
removal 

5-day 
suspension to 
removal 

15-day 
suspension to 
removal 

15-day 
suspension to 
removal 

15-day 
suspension to 
removal 



NATURE OF OFFENSE EXPLANATION 

--
8. Unauthorized (No le: 31 USC, 
possession or use or Joss S13 ction 638a(c)(2) 
of or damage to pre lvides a minimum 
Government property or 30 -day suspension for 
the property of others err 1ployees who 

!fully use or wil 
au 
an 
ow 
me 
ai1r 
offi 

thorize the use of 
y Government-
ned or leased 
1tor vehicle or 
craft for other than 
1cial purpose.) 

9. Failure to honor just A j ust financial 
debts without good cause ob ligation is one 

10. Gambling or unlawful 
betting on Government 
premises 

11. Promotion of gambling 
on Government premises 

12. Malicious damage to 
Government property or 
the property of others 

13. Endangering the 
safety of or causing injury 
to personnel through 
carelessness or failure to 
follow instructions 

14. Unauthorized removal 
of, possession of, or theft 
of Government property or 
the property of others 

knowledged by thE• ac 
ern 
or 

ployee to be valid 
reduced to 

jud gment by a court. 

-

-

-

-

-
15. Conversion of Inc :ludes travel 
Government funds to ad vances, imprest 
personal use fur ids, or amounts 

rec :eived as collections 

16. Disorderly conduct, 
fighting, threatening, or 
attempting lo inflict bodily 
injury to another, engaging 
in dangerous horseplay 

-

-
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PENALTY 

FIRST SECOND THIRD 
OFFENSE OFFEINSE OFFENSE 

Reprimand to 5-day 15-day 
removal suspension to suspension to 

removal removal 

Counseling to l'<eprimand to 15-day 
reprimand ·14-day suspension to 

suspension removal 

Reprimand to fi-day to 15-day 
5-day suspension "14-day suspension to 

suspension removal 

Reprimand to 15-day Removal 
removal suspension to 

removal 

Reprimand to 15-day Removal 
removal 8Uspension to 

removal 

Reprimand to 15-day Removal 
removal f,uspension to 

removal 

Reprimand to 15-day Removal 
removal suspension to 

removal 

Reprimand to 15-day Removal 
removal suspension to 

removal 

Reprimand to 15-day Removal 
removal suspension to 

removal 
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~· -

PENALTY 

NATURE OF OFFENSE E XPLANATION 

FIRST SECOND THIRD 
OFFENSE OFFENSE OFFENSE 

- -
17. Disrespectful conduct; Reprimand to ·15-day Removal 
use of insulting, abusive, removal suspension to 
or obscene language to or removal 
about others 

-
18. Reporting for duty or Reprimand to ·15-day 30-day 
being on duly under the removal suspension to suspension to 
influence of intoxicants or removal removal 
other drugs; unauthorized 
possession of intoxicants 
or drugs on Government 
premises 

-

20. Criminal, dishonest, Reprimand to 15-day Removal 
infamous, or notoriously removal suspension to 
disgraceful conduct removal 

-- ·-1-

21. Falsification, Reprimand to 15-day Removal 
misrepresentation, removal suspension to 
misstatement, removal 
exaggeration or 
concealment of material 
fact in connection with 
employment, promotion, 
travel voucher (or any 
other Government record), 
investigation or other 
proper proceeding 

f----· -
22. Engaging in any Reprimand to 15-day Removal 
prohibited personnel removal suspension to 
practice, including removal 
discrimination against an 
employee or applicant 
because of race, age, sex, 
color, national origin, 
religion, disability, or any 
reprisal action taken 
against an employee for 
filing a discrimination 
complaint 

-

23. Use of identification to Reprimand to 15-day Removal 
coerce, intimidate, or removal suspension to 
deceive (includes removal 
credentials, ID card, 
badges) 

24. Employment outside Reprimand to 5-day to 15-day 
of NTSB without 5-day suspension 14-day suspension to 
permission suspension removal 
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- -

PENALTY 

NATURE OF OFFENSE E XPLANATION 

FIRST SECOND THIRD 
OFFENSE OFFENSE OFFENSE 

--

25. Improper operation of Th is includes violating Reprimand to fi-day to 15-day 
an official Government tra Ifie regulations, 5-day suspension ·14-day suspension to 
vehicle :kless driving, etc. rec suspension removal 

-
26. Having a financial Ho lding proprietorship, Reprimand to "15-day Removal 
interest which is in confiict job or other direct or removal suspension to 
with employee's duties or ind irect interest which removal 
responsibilities co 

yo 
uld be enhanced by -· 

llf position NOTE: Consideration may be given to change in 
assigned duties or divestment,; of conflicting interest. 

-
27. Unauthorized use or Reprimand to 15-day Removal 
possession of narcotics, removal suspension to 
dangerous drugs, or removal 
marijuana 
-· -

28. Misuse of Government Reprimand to fi-day 15-day 
property or the property of removal suspension to suspension to 
others removal removal 

-

29. Operating an official Reprimand to 15-day 30-day 
Government vehicle while removal i::ouspension to suspension to 
under the influence of removal removal 
intoxicants 

-
30. Deliberate mutilation, Reprimand to 15-day 30-day 
removal or falsification of removal suspension to suspension to 
any record removal removal 

-
31. Conduct prejudicial to Reprimand to 15-day 30-day 
the NTSB/Government removal suspension to suspension to 

removal removal 
--



Date: FEC 3 2011 

To: All NTSB Employees 

From: Deborah A.P. Hersman '1<11 '-1} A 
Chai1man ~:~ 

National Transportation 
Safety !Board 

Memorandum 

Subject: NTSB Equal Employment Opportunity Policy Statement 

I am committed to fostering a polky of equal employment oppmtunity for all employees 
and applicants for employment at the NTSB. My goal is to build a highly skilled, diverse 
workforce that is committed to enhancing the safety of the nation's trai1sportation systems. The 
NTSB believes that diversity ainong its many members strengthens tbe institution, stimulates 
creativity, promotes the exchange of ideas, and enriches the employment experience. A diverse 
workforce that reflects the diversity of American society strengthens the NTSB by providing 
different perspectives, approaches, and solutions to mission-related problems and challenges. 

I fully support the: concept, policies, and objectives of the NTSB Equal Employment 
Opportunity (EEO) Progrmn. 111e purpose of the EEO program is to provide a full and fair 
opportunity for all employees to contribute to the agency's mission to the full extent of their 
abilities and provide for the nondiscriminatory treatment of all employees in ca1Tying out their 
duties. Federal laws and policies prohi"bit employment discrimination based on race, color, 
national origin, age (40 or older), sex, religion, physical or mental disability, genetic information, 
or reprisal against a person who participates in the EEO process or opposes employment 
discrimination. I hold managers, supervi:>ors, and employees responsible and accountable for 
complying with laws and regulations that govern the policy of EEO. 

Discrimination, whether real or perceived, adversely affects employee morale and 
well-being and interferes with the accomplishment of our mission. Each of us has a 
responsibility to support, and ensure the s1Jccess of, our EEO Program. We must ensure that our 
recmitment and selection processes support fair and equitable consideration of all qualified 
individuals and that our decisions are bm;ed on merit principles, without regard to race, color, 
sex, religion, national origin, age, physical or mental disability, genetic information, or reprisal. 

All NTSB employees have the right to work or advance on the basis of their merit, 
ability, and potential, free from personal or institutional bruTiers of prohibited discrimination. I 
expect managers and supe1visors to acknowledge the value and dignity of all of their 
subordinates and to exhibit the highest standards of professional and personal behavior. Every 
NTSB employee should be treated with respect, should have the opportunity to achieve the 
highest grade or level of responsibility according to his or her potential, and should be 
encouraged to contribute fully to the NTSB's mission. 
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I expect managers, si1pervisors, and employees at every level of the NTSB to share my 
commitment to fostering a work envirorunent free of discrimination in my fo1m. I am personally 
committed to making the NTSB a mod'el employer of choice with a diverse, talented, and 
effective workforce. I am also committed to maintaining an inclusive workforce that recognizes 
and values the inherent worth and dignity of every employee; fosters tolerance, sensitivity, 
understanding, and mutual respect among its members; and encourages each individual to strive 
to reach his or her own potential. 



National Transportation 
Safet11 Board 

Memorandum 

Date: 

To: All NTSB Employees 

From: Deborah A.P. Hersman~ ·W--
Chainnan ~' ~ 

Subject: NTSB Anti-Hara~sment Polic.y 

It is the policy of the Nationa.l Transportation Safety Board to maintain a work 
environment that is free from harassment based on race, color, religion, sex (whether or not of a 
sexual nature), national origin, age, disability (mental or physical), or genetic information and 
from retaliatory harassment based on opposition to discrimination or participation in the 
discrimination complaint prm;ess. 

Definitions 

Harassment based on race, colm; national origin, sex (including sexual harassment), age, 
disability, genetic information, or retaliation is conduct th.at demonstrates hostility toward 
another person (or identifiable groups of persons) that has the purpose or effect of-

• Creating an intimidating or hostile work environment, 
• Umeasonably interfering with an employee's work envirnnment, or 
• Umeasonably affecting an employ1~e's work or advancement oppottunities. 

Sexual harassment is unwelcome sexual advances, requests for sexual favors, or other verbal 
or physical conduct of a sexual nature when-· 

• Submission to such conduct is made either explicitly or implicitly a tenn or condition of 
an individual's employment, 

• Submission to, or rejection, of such conduct by an employee is used as the basis for, or a 
factor in, decisions affecting that employee's employment, or 

• Such conduct has the pmpose or effect of mrreasonably i11te1fering with an employee's 
work environment or creating an intimidating, offensive, or hostile environment. 



Harassment includes, but is not limited to, displaying or circulating written or electronic 
materials or pictures degrading to either E;ender or to racial, ethnic, disabled, or religious groups, 
and verbal abuse or insults directed at, or made in the presence of, members of a racial, etlutlc, or 
minority group. 

To dete1mine whether or not a particular act or course of conduct constitutes harassment 
under this policy, the alleged behavior will be evaluated by considering the totality of the 
particular circumstances, including the nature, frequency, intensity,, location, context, and 
duration of the questioned behavior. Although repeated incidents generally show stronger 
supp01t for a claim of harassment, a serious incident, even if isolated, can be sufficient. 

Responsibilities 

Each Board employee shall be resporu.ible for-

• Acting responsibly and refraining from harassing conduct, 
• Becoming fumiliar with the provisions of this policy, complying with all requirements of 

the policy, and cooperating with any inquiry under this policy, and 
• Promptly reporting any incident of harassing conduct tl1at he or she experiences before it 

becomes a pattern of misconduct so pervasive and offensive as to constitute a hostile 
environment. Any person who bel!ieves that he or she has been the victim of an incident 
of harassing conduct in violation of this policy should report the incident to (1) any 
person in his/her supe1visory chain, (2) the Board's Equal Employment Office (EEO) 
Director, or (3) the Human Resources Division Employee Relations Specialist. 

The Board will conduct a prompt, 1thorough, and imprutial investigation into claims of 
harassment regardless of whether an EEO complaint is filed under 29 Code of Federal 
Regulations Part 1614. If an investigation establishes that an employee engaged in hru·assing 
conduct under this policy, he or she shall be subject to appropriate con-ective action, disciplinary 
or otherwise, in accordfillcc with Chapter 7 5 of t11e Civil Se1vice Reform Act, up to and including 
removal. 

Cancellation 

Policy on Prevention of Sexual Harassment dated May 11, 2001, is cancelled upon 
issuallce of this policy. 



Date: 

To: 

From: 

Subject: 

JUN 0 1 2010 

All NTSB Employees 

Chairman Hersman~----._ 
NTSB Diversity Policy 

National Transportation 
Safety Boitrd 

Memorandum 

Commitment to diversity in the workplace is more than a program or policy - it is a 
mindset Diversity sparks innovation, inc,Jrporates fresh approaches, and strengthens institutions 
where it is practiced. It enriches the employment experience and provides well-rounded 
perspectives in problem solving that let us identify better ways of performing the duties entrusted 
to us by our government and fellow citizens. 

A major aim, as we continue to investigate accidents and promote transportation safety, is 
fo promote diversity in our workforce anc. in all NTSB activities. I am personally committed to 
leading the NTSB in providing an environment that recognizes and values the inherent worth and 
dignity of every employee; fosters tolerance, sensitivity, understanding, and mutual respect 
among its members; and encourages each :individual to strive to reach hi:; or her own potential. 

Each employee, regardless of who you are or where you are in the organization, plays a 
key role in the success of the NTSB. You are our greatest asset. Your creativity, commitment, 
experience, and collaboration make the difference between achieving results and just doing a job. 

My goal is to build a highly skilled, diverse workforce that is committed to enhancing the 
safety of the nation's transportation systems. All managers and supervisors are encouraged to 
increase participation of underrepresented groups through effective outreach and recruitment 
practices, and employees :at every level of the NTSB are expected to share my commitment to 
fostering a work environment free of discrimination in any fonn. 

By working together, we can mlintain a work environment that promises fairness; 
inclusiveness, and respect for all employees. 



 



UNITED STATES GOVERNMENT 

OFFICE OF NAVAJO AND HOPI INDIAN RELOCATION 

March 20, 2011 

Stuart J. Ishimaru, Chairman 
U.S. Equal Employment Opportunity Commission 
131 M Street, N.W. 
Washington, D.C. 20507 

RE: FY 2010 No Fear Annual Report 

Christopher J. Bavasi 
Executive Director 
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DearChairmanlshimaru: }> r• 1r; no 
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Forwarding to your office a copy of the Office of Navajo and Hopi Indian Relocation'~ufil 
No FEAR Act Report and related attachments as required by 5 C.F.R.§ 724.203. w 

Please contact me at this office if you have any questions. 

TS:tms 

Enclosures 

Sincerely, 

.· _"l . . . . 8Lduu 
,__;,~ 

Teresa Slater 
HR Specialist 

P.O. Box KK • 201 E. Birch • Flagstaff, Arizona 86002 • (928) 779-2721 • Fax (928) 774-1977 
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A. Introduction 

This report is prepared in accordance with requirements of Title II, Section 203, of the 

Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002. The Act 

requires federal agencies to submit an annual report to the Speaker of the House of 

Representatives; the President Pro Tempo re of the Senate; Senate Committee on Interior, 

Environment, and Related Agencies; House Committee on Interior, Environment, and Related 

Agencies, the U.S. Equal Employment Opportunity Commission; and the Department of Justice. 

The No FEAR Act holds federal agencies accountable for violations of antidiscrimination and 

whistleblower protection laws relating to federal employment. The report contains data and 

analysis tables concerning Equal Employment Opportunity complaints filed with ONHIR during 

Fiscal Year 2010. 

It is the law of this nation and policy of the Office of Navajo and Hopi Indian Relocation (ONHIR) 

to prohibit discrimination in the workplace. ONHIR is committed to maintaining an environment 

that provides equal employment opportunity for its approximately 43 employees, as well as 

applicants for employment. 

B. Federal Court Cases Arising Under the Federal Antidiscrimination or Whistleblower Laws 

1. The Number of Federal Court Cases Pending or Resolved in FY 2010 

As shown below in Table 1, there were no Federal court cases filed by employees of this 

agency. 

TABLE 1 

Federal Court Cases Pending or Resolved in FY 2010 

Title VII of the Civil Rights Act of 1964 O 

Age Discrimination in Employment Act of 1967 O 

Rehabilitation Act of 1973 O 

Whistleblower Protection Act O 

Equal Pay Act of 1963 O 

2. Status of Disposition of Federal Court Cases Including the Amount of Money Required to be 

Reimbursed to the Judgment Fund and Any Budget Adjustments Relating to the Judgment 

Fund 

Table 2 shows the status and disposition of Federal court cases by statute. In FY 2010, the 

Office of Navajo and Hopi Indian Relocation had zero cases (alleging Title VII and ADEA 
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violations). During FY 2010, ONHIR did not make any budget adjustments or establish a 

Judgment Fund. 

TABLE 2 

Status of Discrimination Complaints Filed in FY 2010 by Statute 

Title VII of the Civil Rights Act 0 

Age Discrimination Employment Act of 1967 

Rehabilitation Act of 1974 

Whistleblower Protection Act 

Equal Pay Act of 1963 

0 

0 
0 

0 

C. Employees Disciplined for Conduct Inconsistent with Federal Antidiscrimination or 

Whistleblower Laws 

Table 3 shows the number of findings of discrimination and number of employees disciplined for 

having been found to have engaged in discrimination in violation of the civil rights laws. 

TABLE 3 

1. Employees Disciplined in Connection with Federal Court Cases 

a. Number of findings: 

b. Number of employees disciplined 

2. Employees Disciplined in Administrative Cases 

a. Number of findings: 

b. Number of employees disciplined 

D. Final Year End No FEAR Act Data for FY 2010 

0 

0 

0 

0 

Appendix 1 • ONHIR's Final Year-End No FEAR Act Data for FY 2010 is attached. 

E. ONHIR's Discipline Policy for Conduct Inconsistent with Federal Antidiscrimination or 

Whistleblower Laws 

ONHIR is committed to maintaining a workplace that promotes productivity and professionalism 

and an environment that protects the dignity of all its workers. ONHIR has issued an anti

harassment policy statement, a copy of which is distributed to all employees and contractors, 

and a copy that is also posted conspicuously within the agency. The policy statement provides 

that any harassment of ONHIR employees, sexual or non-sexual, is expressly prohibited and will 

not be tolerated. The statement provides that employees who engage in discriminatory or 

harassing behavior will be subject to appropriate corrective action - up to and including 

dismissal from service - if allegations are substantiated. ONHIR has procedures for addressing 

employee misconduct. The agency uses a progressive discipline approach and depending on the 
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nature of the misconduct, the penalties can range from a written reprimand for first offense to 

removal. See ONHIR EEO Policy Statement (Appendix 2); Anti -Harassment Policy Statement 

(Appendix 3). 

F, Data Analysis 

During FY 2010, there were no formal complaints of discrimination. Over the past several years 

there have been no formal complaints of discrimination nor have there been any findings of 

discrimination against ONHIR. As a result, there was no comparative data for measurement of 

significant increases or decreases in any specific areas or categories. 

If the agency had any complaints we would actively attempt to resolve matters administratively 

through the use of ADR (Alternative Dispute Resolution) practices. The agency has provided 

ADR training to all employees in FY 2010. (See below in Item 3) 

1. Trends 

An analysis of No FEAR data for the past several years reveals that there have been no 

complaints filed. Therefore, due to the lack of data there are no patterns for bases of 

complaints, leading issues of complaints, and processing time in investigation of formal 

complaints. 

2. Causal Analysis 

As a result of no complaints over the past several years there is no data to indicate an 

increase or decrease in complaints. Therefore, a determination cannot be made for a sound 

statistical causal analysis. 

3. Knowledge Gained 

Agency training on the use of Alternative Dispute Resolution (ADR) will be an effective 

means of identifying underlying employee-management issues and improving 

communication in the event of any future complaints. The agency is aware that ADR can 

lead to an earlier resolution of the issues when both parties participate in good faith. In the 

event of complaints, ONHIR will advocate ADR as an option at all stages of the EEO process. 

Agency training on the use of ADR was completed in December 2010. ONHIR has hired a 

consultant with expertise in EEO Counseling, investigation, mediation and ADR which has 

proved to be beneficial to employees as well as the agency. In addition, the collateral 

counselor is trained in explaining the benefits of using ADR to complainants. 

4. Actions Planned to Improve ONHIR's Equal Employment Opportunity Program 

ONHIR continues to work to improve its EEO program with the following actions: 

• Continued compliance with all EEOC reporting obligations, (EEO 462, MD-715), 

• Continued one on one meetings with senior management, 
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• continued exchange of ideas among and benchmarking with other small agencies 

on EEO issues, 

• continued basic EEO training for new employees and managers, 

• computerized posting of No FEAR Act data, 

• conducted No Fear Act training with all agency employees in FY 2010, 

• Continued communication with agency EEO Officer regarding obligations of a strong 

EEO program. 

G. No FEAR Act Training Plan 

In addition to the initial No FEAR Act training provided to all ONHIR employees, all new 

employees are informed of the No FEAR Act training requirement on their first day at ONHIR. 

Each employee is required to complete their initial No FEAR Act training within sixty days of 

their arrival at ONHIR. In accordance with OPM rules, No FEAR Act training will be conducted 

with all staff every two years. {Appendix 4). 
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Office of Navajo and Hopi Indian Relocation 
"NO FEAR" REPORTING REQUIREMENTS 

GENERAL AGGREGATE EEO DATA 
2010 Figures through December 31, 2010 

Fiscal Year (FY) 
Complaint Activity 

2010 2009 2008 2007 2006 2005 

Complaints carried over from 
revious fiscal ear 0 0 0 0 0 0 

Com laints filed in fiscal ear 0 0 0 0 0 0 
Com laints closed in fiscal ear 0 0 0 0 0 0 

Pendin com laints 0 0 0 0 0 0 

Complainants 
2010 2009 2008 2007 2005 2005 

Complainants carried over from 
revious fiscal ear 0 0 0 0 0 0 

Com ainants filed in fiscal ear 0 0 0 0 0 0 
Comp&ainants who filed 2 or 
more com aints in fiscal ear 0 0 0 0 0 0 

Complaints by Basis 
2010 2009 2008 2007 2006 2005 

Race 0 0 0 0 0 0 
Color 0 0 0 0 0 0 
Reliaion 0 0 0 0 0 0 
National oriain 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 
Disabilitv 0 0 0 0 0 0 
l\ge 0 0 0 0 0 0 
Reorisal 0 0 0 0 0 0 
EQualPav 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Total 0 0 0 0 0 0 

APPENDIX I 
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Complaints by Issue 
2010 2009 

6.nrvllntment/hire 0 0 
Assianment of duties 0 0 
Awards 0 0 
Conversion to full-time 0 0 
Disciplinary action: 0 0 

a) Demotion 0 0 
b}Reprimand 0 0 
c) Suspension 0 0 
d)Removal 0 0 
e) Retaliation 0 0 
I\ Other 0 0 

D•itv hours 0 0 
Evaluation an......,,isal 0 0 
Examination/test 0 0 
Harassment 0 0 

a) Non-sexual 0 0 
bl Sexual 0 0 

Medical examination 0 0 
Pav includino overtime 0 0 
Promotion/non--selection 0 0 
Reassignment: 0 0 

a) Denied 0 0 
bl Directed 0 0 

Reasonable accommodation 0 0 
Reinstatement 0 0 

Retirement 0 0 
Termination 0 0 
Tenns/conditions of emalovment 0 0 
Time and attendance 0 0 
Traininn 0 0 
Other 0 0 

Total 0 0 

Office of Navajo and Hopi Indian Relocation 
"NO FEAR" REPORTING REQUIREMENTS 

GENERAL AGGREGATE EEO DATA 
2010 Figures through December 31, 2010 

2008 2007 2006 2005 

0 0 0 0 
0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

Page 2 of 4 
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Complaints Pending from Previous Year by Status 
2010 2009 

lnVP_crtination 0 0 
Hearina 0 0 
Final aaenrv action 0 0 
Anoeals 0 0 
Written notice 0 0 

Total 0 0 

Office of Navajo and Hopi Indian Relocation 
"NO FEAR" REPORTING REQUIREMENTS 

GENERAL AGGREGATE EEO DATA 
2010 Figures through December 31, 2010 

2008 2007 2006 2005 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

Average Processing Time of Pending Complaints (in days) 
2010 

Counse/ina 0 

lnvestination 0 
Hearinn r......,uested 
No hearinQ rAnuested 

Final ,,,....,,ncv action 0 
Hearinn rpru -sted 
No hearing requested 

Total 0 

. Pending Investigations 
2010 2009 2008 2007 2006 2005 

J~ending investigations 
over 180 davs 0 0 0 0 0 0 

Complaints Dismissed Without An Investigation 
2010 2009 2008 2007 2006 2005 

!Total comolaints 0 0 0 0 0 0 

!Average pending time in days 0 0 0 0 0 0 

Page 3 of 4 
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Office of Navajo and Hopi Indian Relocation 
"NO FEAR" REPORTING REQUIREMENTS 

GENERAL AGGREGATE EEO DATA 
2010 Figures through December 31, 2010 

Finding of Discrimination/Final Agency Action by Total Complaints 
2010 2009 2008 2007 

# % # % # % # 
With hearin 0 0 0 0 
Without hearing 0 0 0 0 

Total 0 0% 0 0% 0 0% 0 

Finding of Discrimination/Final Agency Action by Basis 
2010 2009 2008 2007 

# % # % # % # 
Race 0 0 0 0 
Color 0 0 0 0 
Reliaion 0 0 0 0 
National oriain 0 0 0 0 
Sex 0 0 0 0 
Disabilitv 0 0 0 0 
•ne 0 0 0 0 
Reorisal 0 0 0 0 
Equal Pay 0 0 0 0 

Total 0 0% 0 0% 0 0% 0 

Finding of Discrimination/Final Agency Action by Issue 
2010 2009 2008 2007 

# % # % # % # 
IAnnnintment/hire 0 0 0 0 
Assianment of duties 0 0 0 0 
Awards 0 0 0 0 
Conversion to futl~time 0 0 0 0 
Other 0 0 0 0 

Total 0 0% 0 0% 0 0% 0 

Page4of4 

2006 2005 

% # % # % 
0 0 
0 0 

0% 0 0% 0 Oo/o 

2005 2005 

% # % # % 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 

0% 0 0% 0 0% 

2006 2005 

% # % # % 
0 0 
0 0 
0 0 
0 0 
0 0 

0% 0 0% 0 0% 
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UNITED STATES GOVERNMENT 

OFFICE OF NAVAJO AND HOPI INDIAN RELOCATION 

Christopher J. Bavasi 
Executive Director 

COMMITMENT TO EQUAL OPPORTUNITY EMPLOYMENT 

POLICY STATEMENT FOR OCTOBER 1, 2010 THROUGH SEPTEMBER 30, 2011. 

I am affirming this agency's commitment to Title VII of the Civil Rights Act of 1964 (as 

amended), The Age Discrimination in Employment Act of 1967 and The Genetic 

Information Nondiscrimination Act of 2008, which guarantee equal employment 

opportunity for all employees and iipplicants for employment without regard to race, 

color, religion, sex, national origin, age, genetic information, disability or participation In 

the EEO complaints process. Our objective is to provide a work environment free of 

unlawful employment discrimination. 

All agency employees, especially managers and supervisors, are responsible for 

supporting our policy on equal employment opportunity and for assuring that the work 

place is free from discrimination. All personnel practices, including recruitment, selection, 

training, promotion, transfer and benefits are required to be free of unlawful 

discrimination. 

__::::::::,.:..+--~::u::.:;;~~ :k-6 /11 
Christ Date 

Executive Director 

APPENDIX2 
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OFFICE OF NAVAJO AND HOPI INDIAN RELOCATION 

HARASSMENT PREVENTION POLICY 

It is the policy of the Office of Navajo and Hopi Indian Relocation to maintain an environment free of 

illegal harassment of any indlvldual in the workplace. We are committed to providing a workplace in 

which the dignity of every individual Is respected. This policy applies to all employees in their working 

relationships and to harassment by anyone In the workplace, including harassment by coworkers, 

supervisors, or non-employees. 

Harassment 
Harassment is unwelcome conduct toward an individual because of person's sex, race, color, religion, 

national origin, sexual orientation, gender Identity, mental or physical disability when the conduct 

creates an intimidating. hostile or offensive work environment. The goal of this policy is to prevent 

illegal harassment and to convey that such harassment will not be tolerated. Employees are encouraged 

to report such conduct to a supervisor, Human Resources Officer/EEO Official, or any other official. This 

Office also does not tolerate or condone any form of harassment or retaliation toward employees who 

report Incidents of harassing behavior or assists in any Inquiry about such a report. 

Examples of harassment that may violate the law and will violate this policy include: 

• Oral or written communications that contain offensive name-calling. jokes, slurs, negative 

stereotyping or threats. This Includes comments or jokes that are distasteful or targeted at 

individual or groups of individuals as described above. 

• Nonverbal conduct, such as staring leering and giving Inappropriate gifts. 

• Physical conduct, such as assault or unwanted touching. 

• Visual Images, such as derogatory or offensive pictures, cartoons, drawing or gestures. Such 

prohibited images Include those in hard copy or electronic form. 

• 

Sexual Harassment 

Sexual harassment is a form of harassment that Is based on a person's sex or that is sex-based behavior. 

It is also sexual harassment for anyone in a position of authority to associate hiring. promotion, 

termination or any other condition of employment to a request or demand for sexual favors. This policy 

prohibits sexual harassment of employees because it, like other forms of harassment, interferes with a 

productive working environment, interjects irrelevant considerations in personnel decisions, and 

generally demeans the victims of harassment. Such harassment will not be tolerated. 

Employee and ONHIR Manacement Responsibility 

Every employee has a role to play In achieving a respectful workplace. ONHIR expects professional 

behavior from all employees and at all times. All managers and supervisors are responsible for ensuring 

that ONHIR provides a workplace free of harassment and inappropriate behavior and that complaints 
are handled promptly and effectively. 

APPENDIX3 



NO FEAR ACT TRAINING PLAN 

On July 20, 2006, the Office of Personnel Management {OPM) published its final rule implementing the 

training requirements of the Notification and Federal Employee Antidiscrimination and Retaliation Act 

{No FEAR Act). The final rule requires federal agencies to train all employees on their rights and 

remedies under the federal anti discrimination, retaliation and whistleblower protection laws. The final 

rule states that agencies must: 

• Train all current employees by December 17, 2006 

• Train all new employees within 90 days of hire 

• Provide refresher training to all employees every two years 

With these requirements in mind, the Office of Navajo and Hopi Indian Relocation (ONHIR) will provide 

instruction to employees through an interactive CD ROM training course. The No FEAR Act training 

course on CD ROM provides instruction on all topics required by the No FEAR Act and the OPM final rule. 

Supervisors will be provided additional instruction on their special responsibilities. ONHIR's training is 

designed to provide users the opportunity to interact with a series of audio visual scenarios. The CD 

ROM training is accessible to employees with disabilities as required by Section 508 of the Rehabilitation 

Act. 

On October 31, 2005 {FY 2006) the agency provided a No FEAR Act training course to agency staff 

through CD ROM media with the E!xpectation that all employees would have the opportunity to 

complete their initial No FEAR Act training by December 31, 2005. For employees hired during the 

remainder of FY 2006 and beyond, we will over training during their orientation program or shortly 

thereafter, not to exceed 90 days from their starting dates. 

Commencing in FY 2008, and at least every two years thereafter, as required under the No FEAR Act, 

employees will be provided a refresher course that reminds them of the major principles from the 

previous training and addresses new areas of development. A No FEAR Act refresher training was 

provided to all ONHIR staff in FY 2010. 

The agency will track employees' success in completing the initial training through accessing and use of 

the training media and through tracking by the Human Resources branch in the agency. 

APPENDIX4 
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OVERSEAS PRIVATE INVESTMENT CORPORATION 
WASHINGTON, D .C. 20527, USA 

April 14, 2011 

OFFICEC::PF THE 
~ PRESIDENT - ·~ 
::;:.. 7.J :g T\ 

} 
•1 
.... -

-0 ' . 'l 

The Honorable Jacqueline Berrien 
Chair 
United States Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Madam Chair: 

1':-t 

CJ 

nCJ 
:I: 
> 
;o 

Attached please find the Fiscal Year 2010 Annual "No FEAR Report" of the Overseas Private Investment 
Corporation (OPIC). The Report is provided pursuant to section 203 of the Federal Employee Anti
discrimination and Retaliation Act of 2002 (the "No FEAR Act"), Public Law 107-174, which requires a 
report within 180 days of the end of each Fiscal Year. 

The No FEAR Act requires agencies to report on the number of cases arising under each of the respective 
areas of law specified in the Act in which discrimination was alleged; the status and disposition of cases; 
the amount of money required to be reimbursed; the number of employees disciplined; any policies 
implemented related to appropriate disciplinary actions against a federal employee who discriminated 
against any individual , or committed a prohibited personnel practice; and an analysis of the data collected 
with respect to trends, causal factors, etc. 

For Fiscal Year 2010, OPIC's annual No FEAR Report contains no formal complaints of discrimination, 
and therefore no monetary reimbursements, disciplinary action proposed or taken, or policies 
implemented that arose from disciplining employees for engaging in discriminatory practices. 

This absence of complaint activity prevents OPIC from conducting the trend and causal analyses 
contemplated by the Act. However, the Report does highlight actions that OPIC has taken to fully comply 
with the No FEAR Act and other relevant Equal Employment Opportunity laws, including various policy 
statement issued by OPIC and the training of our workforce on the Federal anti-discrimination statutes 
and regulations. 

Should you have any questions about the Report, please feel free to contact me. 

Sincerely, 

~~~~ 
President & CEO 

1100 NEW YORK AVE., N . W . ·WASHINGTON, D . C. 20527 · FAX <202) 408-5133 · (202) 336-8401 



OVERSEAS PRIVATE INVESTMENT CORPORATION 

Annual Report 
On the 

Notification and Federal Employee Antidiscrimination and Retaliation 
Adof2002 

("No FEAR Act") 

Fiscal Y f'ar ("FY") 2010 

Section Subject Matter Comment 
203(a)(1) The number of cases arising under each of None. 

the respective provisions oflaw covered by 
paragraphs (I) and (2) of section 20l(a) in 
which discrimination on the part of the 
agency was alleged. 

203(a)(2) The status or disposition of cases described Closed 
in paragraph (I). 

203(a)(3) The amount of money required to be None. 
reimbursed by such agency under section 
201 in connection with each such case, 
separately identifying the aggr<,gate amount 
of such reimbursements attributable to the 
payment of attorneys' fees, if any. 

203(a)(4) The number of employees disciplined for None. 
discrimination, retaliation, harassment, or 
any other infraction of any provision oflaw 
referred to in paragraph(!). 

203(a)(5) The final year-end data posted under section See attached -Equal 
30l(c)(l)(B) for such fiscal year (without Employment Opportunity Data 
regard to section 30l(c)(2)). Posted Pursuant to the No 

FEAR Act for FY 2010. 

203(a)(6) A detailed description of-- None. 

(A) the policy implemented by that agency 
relating to appropriate disciplinary actions 
against a Federal employee who 

(i) discriminated against any individual 



, 

Section Subiect Matter Comment 
in violation of any of the laws cited under 
section 20l(a)(l) or (2); or 

(ii) committed another prohibited 
personnel practice that was revealed in the 
investigation of a complaint alleging a 
violation of any of the laws cit1~d under 
section 20l(a)(l) or (2); and 

(B) with respect to each of such laws, the 
number of employees who are disciplined in 
accordance with such policy arid the 
specific nature of the disciplinary action 
taken. 

203(a)(7) An analysis of the information described 
under paragraphs (1) though (6) (in 
conjunction with data provided to the Equal 
Employment Opportunity Commission in 
compliance with part 1614 of title 29 of the 
Code of Federal Regulations), :including: 

(A) an examination of trends; For FY 2010, OPIC' had no 
EEO complaint activity; 
consequently, we could not 
conduct a trend analysis by 
bases and/or issues to determine 
any systemic problems. 

(B) causal analysis; Since OPIC's complaint activity 
did not lend itself to a trend 
analysis, we could not conduct a 
corresponding causal analysis. 

( C) practical knowledge gained through OPIC supports EEO in the 
experience; and workplace, and has committed 

itself to ensuring that it is in full 
compliance with relevant EEO 
laws and regulations. OPIC also 
is committed to training its 
employees and managers on 
their EEO rights and 
responsibilities, and has 
developed a computer-based 
training program in support of 

2 
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Section Subject Matter Comment 
this goal. OPIC has 
implemented EEO policies to 
ensure that it recruits, retains, 
and promotes a highly qualified 
and diverse workforce based on 
merit and equal employment 
opportunity. 

(D) any actions planned or tak1~n to improve OPIC continues to focus on 
complaint or civil rights programs of the compliance with relevant EEO 
agency. statutes and regulations, 

including issuing (a) policy 
statements relating to EEO, 
Sexual Harassment, Reasonable 
Accommodation, and 
Workplace Harassment; and (b) 
the No FEAR Act notice. OPIC 
will continue to train its 
workforce on the various 
Federal anti-discrimination 
statutes. 

203(a)(8) Any adjustment (to the extent the 
adjustment can be ascertained in the budget Not applicable. 
of the agency) to comply with ithe 
requirements under section 201. 

3 
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The Director 

UNITED STATES OFFICE OF PERSONNEL MANAGEMENT 
Washington, DC 20415 

The Honorable Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, N .E. 
Washington, D.C. 20507 

Dear Madam Chairwoman: 

"" C> ,, ..,, 

I 
U1 --4 

r:--> :t: 
:x> 

w ::0 
N 

I am pleased to provide you with the enclosed Annual Report which contains certain fiscal year 
2010 statistical data relating to Federal sector equal employment opportunity complaints filed 
with the Office of Personnel Management. This report is submitted in accordance with Section 
203 of the Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002, 
Public Law 107-174. 

Please let me know if I may provide further information or clarification on any of the 
information presented in this report. 

Sincerely, 

Enclosure 

: 
) 

www.opm.gov Recruit, Retain and Honor a World-Class Workforce to Serve the American People www.usajobs.gov 

http://www.opm.gov
http://www.usajobs.gov


UNITED STATES OFFICE OF PERSONNEL MANAGEMENT 

Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 

Public Law 107-174 

Annual Report to Congress 

FY 2010 



The Director 

UNITED STATES OFFICE OF PERSONNEL MANAGEMENT 
Washington, DC 20415 

MESSAGE FROM THE DIRECTOR 

It is with great pleasure that I present the U.S. Office of Personnel Management's (OPM) 
Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 ("No 
FEAR Act") annual report for Fiscal Year 2010. This annual report summarizes many of 
our significant advancements in civil rights for our programs and workforce during Fiscal 
Year 2010. OPM remains fully committed to promoting and protecting merit system 
principles as we work to accomplish our mission to Recruit, Retain and Honor a World-Class 
Workforce to Serve the American People. 

The No FEAR Act is intended to reduce workplace discrimination within the Federal 
government by increasing accountability among agencies and departments. Specifically, 
Section 203 of the No FEAR Act requires, not later than 180 days after the end of each 
fiscal year, each Federal agency to submit to the Speaker of the House of 
Representatives, the President Pro Tempore of the Senate, the Committee on 
Governmental Affairs of the Senate, the Committee on Government Reform of the House 
of Representatives, each committee of Congress with jurisdiction relating to the agency, 
the Equal Employment Opportunity Commission, and the Attorney General, an annual 
report with specific information relating to each agency's EEO complaints activity. In 
addition, 5 CFR Part 724 provides further guidance on each agency' s reporting 
obligations, and also requires the submission of the annual report to the Director of OPM 
for the implementation of a best practices study and the issuance of advisory guidelines. 

During Fiscal Year (FY) 2010, OPM sustained a strong foundation of equal employment 
opportunity and workforce inclusiveness. Furthermore, OPM maintained excellent results 
in promoting and protecting merit system principles. Indeed, I am proud to report that 
during FY 2010 OPM continued to sustain an effective EEO complaints processing 
program by exceeding performance metrics in the Federal Government. 

Specifically, during FY 2010 OPM maintained one of the highest percentages of timely 
completed formal investigations in the Federal Government by completing its FY 2010 
EEO investigations with an average processing time of 100.97 days. This processing time 
is well within the regulatory requirement of 180 days for formal investigations. OPM also 
maintained a 100% success rate for the timely completion of informal EEO counseling. 
Our average processing time was 19.83 days, which is well within the regulatory 
requirement of 30 days. While demonstrating efficiency in processing complaints, OPM 
also sustained a primary emphasis on quality of EEO services and work product -
utilizing controls and staff training to ensure accuracy and legal sufficiency in all 
complaint processing actions. 

In addition to providing an effective complaints process to ensure accountability, OPM 
continued to emphasize its commitment to EEO and merit systems compliance through 

www.opm.gov Recruit, Retain and Honor a World-Class Workforce to Serve the American People www.usajobs.gov 

http://www.opm.gov
http://www.iisajobs.gov


continued outreach and training. For example, OPM conducted Schedule A outreach and 
training in an effort to provide Federal agencies with information to exercise flexibilities 
for hiring persons with severe disabilities. Furthermore, OPM issued a new, more 
expansive Anti-Discrimination Policy EEO Policy Statement and Prohibited Personnel 
Practices Policy Statement. OPM also employed the standard use of interpretype 
machines at agency events to enhance communication and accessibility for individuals 
with hearing difficulties. In addition, OPM continued an online No FEAR Act training 
program for the entire OPM workforce. OPM also conducted various other EEO trainings 
for the education of the OPM workforce. 

OPM strongly supported workforce inclusiveness and appreciation for cultural and 
individual differences. Indeed, OPM continued to conduct regular Special Observance 
programs designed to provide information to employees on the various cultures and 
groups of people in our diverse Nation. OPM also participated in outreach events to 
provide potential civil service recruits with information on locating and applying for 
Federal jobs. Furthermore, OPM created the Diversity and Inclusion Working Group, 
which was comprised of 50 members from approximately 30 federal agencies. This 
Working Group developed the framework of a plan to promote diversity in the federal 
government. 

As evidenced by the aforementioned accomplishments, OPM is committed to merit 
principles and committed to accomplishing our mission - to Recruit, Retain, and Honor a 
World-Class Workforce to Serve the American People. 



The Director 

UNITED STATES OFFICE OF PERSONNEL MANAGEMENT 
Washington, DC 20415 

Annual Report Required by Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation (No FEAR) Act of 2002 and 5 CFR Part 724. 

Fiscal Year 2010 

1. The number of cases arising under each of the 06 
respective provisions of law covered by paragraphs 
(1 ) and (2) of section 201 (a) in which 
discrimination on the part of the agency was 
alleged. 

2. The status or disposition of cases described in Dismissed 0 
paragraph (1 ). Settled 0 

Summary Judgment 03 
(1 appealed to cir. ct.) 
Pending 03 

3. The amount of money required to be reimbursed Lump Sum $0.00 
by such agency under section 201 in connection 
with each of such cases, separately identifying the 
aggregate amount of such reimbursements 
attributable to the payment of attorneys' fees, if 
any. 

4. The number of employees disciplined for None 
discrimination, retaliation, harassment, or any other 
infraction of any provision of law referred to in 
paragraph (1 ). 

5. A detailed description of: None. Disciplinary actions are handled on a 
case-by-case basis. 

(A) the policy implemented by that agency relating 
to appropriate disciplinary actions against a Federal 
employee who -

(i) discriminated against any individual in 
www.opm.gov Recruit, Retain and Honor a World-Class Workforce to Serve the Amencan People www.usajobs.gov 

http://www.opm.gov
http://www.usajobs.gov


NOTIFICATION AND FEDERAL EMPLOYEE ANTIDISCRIMINATION AND 
RETALIATION ACT OF 2002 

Section 203(a)(7) Analysis/or FY 2010 

A. Trend Analysis 

During Fiscal Year (FY) 201 O~ the EEO complaints activity at the Office of Personnel 
Management (OPM) remained consistent with its complaints totals in previous fiscal years . 

OPM's FY 2010 EEO complaint activity does not reflect any systemic EEO issues or any 
particular trend by bases or issues. 

B. Causal Analysis 

See paragraph A above. 

C. Practical Knowledge Gained through Experience 

During FY 2010, OPM continued its strong leadership in support of merit system 
principles and sound government operations. OPM ensured accountability by building upon the 
excellent results achieved in OPM's EEO complaints process by sustaining high performance 
during FY 2010, as with other fiscal years. OPM also implemented critical OPM policies and 
initiatives promoting EEO, protection from prohibited personnel practices, workforce 
inclusiveness, and the strategic management of human capital. 

See paragraph D below for specific actions taken by OPM to advance merit system 
principles, relevant for reporting under the No FEAR Act. 

D. Actions Planned/Taken to Improve Agency Complaint or Civil Rights Program 

During FY 2010, OPM accomplished significant results in promoting merit system 
principles at OPM, including EEO and the strategic management of human capital. Some of 
these noteworthy achievements are set forth as follows: 

o Reissuance of OPM's EEO Policy Statement and Prohibited Personnel Practices 
Policy Statement. 

o Provided annual No FEAR Act training to OPM employees through the 
implementation of an online training program. 

o Prompt quarterly public website posting of No FEAR Act EEO complaints data. 



o Workforce events and outreach activities to commemorate Special 
Observance programs for: National Hispanic Heritage Month; National Disability 
Awareness Month; National American Indian Heritage Month; National African 
American History Month; National Women's History Month; National Asian 
and Pacific American Month; and the Gay and Lesbian Pride Month. 

o Standard use of interpretype machines at agency events to enhance 
communication and accessibility for individuals with hearing impairments. 

o Use of Relay Conference Captioning, a service which streamed real-time 
text to the personal computers of users during major OPM gatherings (e.g., "All
Hands" meetings, Special Observances, etc.), to make events accessible to 
employees with hearing difficulties. 

o EEO presentations provided during new employees' orientation. 

o Annual training provided to all OPM EEO Counselors and Investigators. 

o Efficient EEO complaints process with measurable results and 
sustained/improved performance from FY 20 l 0, including the following: 

0 Informal EEO Counselings 
OPM accomplished a 100% success rate in the timely completion of 
EEO Counselings. 

0 EEO Investigations 
During FY 2010 OPM timely completed 100% of EEO investigations with 
an average processing time of 100.97 days (well within the regulatory 
requirement of 180 days) 



U.S. OFFICE OF PERSONNEL MANAGEMENT 

Equal Employment Opportunity Data Posted 
Pursuant to the No FEAR Act 

Equal Employment Opportunity Data Posted Pursuant to Title III of the 
Notification and Federal Employee Antidiscrimination and Retaliation Act of 
2002 (No FEAR Act), Pub. L. 107-174 

2010 
thru 

Complaint Activity Sec.1614.704 (a) (b) and (c) 9/30 
Number of Comolalnts Filed 33 
Number of Comolalnants 30 
Repeat Filers 3 
Complaints by Basis Sec 1615.704 (d) 2010 
Note: Complaints can be filed alleging multiple bases. The sum of the bases thru 
may not equal total complaints filed 9/30 

Race 16 
Color 9 
Religion 0 
Reorisal 14 
Sex 8 
National Oriain 3 
EQual Pay Act 0 
Aae 13 
Disabilitv 13 
Non-EEO basis 0 

2010 
thru 

Complaints bv Issue Sec. 1614. 704 (e) 9/30 
Aooointment/Hire 00 
Assionment of Duties 02 
Awards 00 
Conversion to Full Time 00 
Disciolinarv Action 02 

( 1) Demotion 00 
(2) Reorimand 01 
(3) Susoension 01 
(4) Removal 00 
(5) Other 00 

Dutv Hours 00 
Evaluation/ Aooraisal 04 
Examination/Test 01 
Harassment 03 

(1) Non-Sexual 03 
(2) Sexual 00 

Medical Examination 00 
Pav (IncludlnQ Overtime) 00 
Promotion/Non-Selection 08 
Reassianment 00 

Denied 00 
Directed 00 

Reasonable Accommodation 03 
Reinstatement 00 
Retirement 03 
Termination 01 



Terms/Conditions of Employment 02 
Time and Attendance 01 
Trainino 00 
Other 00 

Processing Time 2010 
Sec 1614. 704(f) the average length of time it has taken an agency thru 

to comolete, resoectivelv. investiaation and final action for: 9/30 
Comolaints oendinci (for anv lenath of time) durinci fiscal vear 

Averaoe number of davs in investioation staoe 100.97 
Averaoe number of davs in final action staoe 127.50 
Complalnt8 pending (for •ny length of time) during flKlll year where 
hearlna wu rea..-tecl 
Averaoe number of davs in investioation staae 48.00 
Average number of days in final action stage 
(averaoe davs orocessino time) 135.00 
Complalnt8 pending (for •ny len9fh of tlme)durlng flKlll year where 
hearing WU not requeRecl 
Averaoe number of davs in investioation staoe 132.39 
Averaoe number of days in final action staoe 201.29 

Complaints dismissed by Agency 
Total Comolaints Dismissed bv Aoency 15 
Averaoe davs oendino orior to dismissal 171.80 
Comolaints Withdrawn bv Comolainants 
Total comolaints Withdrawn bv Comolainants 05 

2010 
thru 

Total Final Actions Findlna Discrimination (Sec. 1614.704(ill 9/30 
# O/o 

Total Number of findinos 01 00 
a. Without a hearing 00 00 
b. With a hearino 01 00 

2010 
Findings of discrimination Rendered by Basis thru 
Note: complaints can be filed alleging multiple bases. 9/30 
The sum of the bases mav not eaual total comolaints filed 

# % 
Total Number of findings 01 100 
Race 00 00 
Color 00 00 
Relioion 00 00 
Reorisal 00 00 
Sex 00 00 
National Oriain 00 00 
Eoual Pav Act 00 00 
Aoe 00 00 
Disability 01 100 
Non-EEO 00 00 
Findinas After Hearina 00 00 
Race 00 00 
Color 00 00 
Relioion 00 00 
Reorisal 00 00 
Sex 00 00 
National Orioin 00 00 

2 



Eaual Pav Act 00 00 
Age 00 00 
Disabilitv 01 100 
Non-EEO 00 00 
Findings Without Hearing 00 00 
Race 00 00 
Color 00 00 
Reliaion 00 00 
Reprisal 00 00 
Sex 00 00 
National Oriain 00 00 
Eaual Pav Act 00 00 
Age 00 00 
Disabilitv 00 00 
Non-EEO 00 00 

2010 
thru 

Findings of Discrimination Rendered by Issue 9/30 

# % 
Total Number of findinas 00 00 
Aooointment/Hire 00 00 
Assignment of Duties 00 00 
Awards 00 00 
Conversion to FuJJ Time 00 00 
Disciplinarv Action 00 00 

Demotion 00 00 
Reorimand 00 00 
Suspension 00 00 
Removal 00 00 
Other 00 00 

Dutv Hours 00 00 
Evaluation/ Aooraisal 00 00 
Examination/Test 00 00 
Harassment 00 00 

Non-Sexual 00 00 
Sexual 00 00 

Medical Examination 00 00 
Pav (Including Overtime) 00 00 
Promotion/Non-Selection 00 00 
Reassignment 00 00 

Denied 00 00 
Directed 00 00 

Reasonable Accommodation 00 00 
Reinstatement 00 00 
Termination 00 00 
Terms/Condition of Emplovment 00 00 
Time and Attendance 00 00 
Training 00 00 
Other 00 00 
Findings After Hearing 00 00 
Aooointment/Hire 00 00 
Assianment of Duties 00 00 
Awards 00 00 
Conversion to Full Time 00 00 
DisciDlinarv Action 00 00 

3 



Demotion 00 00 
Reorlmand 00 00 
Susoension 00 00 
Removal 00 00 
Other 00 00 

Dutv Hours 00 00 
Evaluation/ Aooraisal 00 00 
Examination/Test 00 00 
Harassment 01 100 

Non-Sexual 01 100 
Sexual 00 00 

Medical Examination 00 00 
Pav <Includina Overtime) 00 00 
Promotion/Non-Selection 00 00 
Reassianment 00 00 

Denied 00 00 
Directed 00 00 

Reasonable Accommodation 00 00 
Reinstatement 00 00 
Termination 00 00 
Terms/ Condition of Emolovment 00 00 
Time and Attendance 00 00 
Trainina 00 00 
Other 00 00 
Findinas Without Hearina 00 00 
Aooointment/Hire 00 00 
Assianment of Duties 00 00 
Awards 00 00 
Conversion to Full Time 00 00 
DlsclDllnarv Action 00 00 

Demotion 00 00 
Reorlmand 00 00 
Susoension 00 00 
Removal 00 00 
Other 00 00 

Dutv Hours 00 00 
Evaluatlon/Aooraisal 00 00 
Examlnation!Test 00 00 
Harassment 00 00 

Non-Sexual 00 00 
Sexual 00 00 

Medical Examination 00 00 
Pav (Includina Overtime) 00 00 
Promotion/Non-Selection 00 00 
Reasslanment 00 00 

Denied 00 00 
Directed 00 00 

Reasonable Accommodation 00 00 
Reinstatement 00 00 
Termination 00 00 
Terms/Condition of Emolovment 00 00 
Time and Attendance 00 00 
Tralnina 00 00 
Other 00 00 

4 



Pending Complaints Filed in Previous Fiscal Years by Status 2010 
(Sec. 1614. 704(k)) thru 

9/30 
Total comolaints from orevious Fiscal vears 36 
Total Comolainants 32 
Status of complaints pending from previous fiscal vears 
Investiaation 7 
Hearina 21 
Final Aaencv Action 08 
An-I with IHOC Office of Federal On.ratloM 05 

2010 
Complaint Investigations thru 

9/30 
Pendina Comoletion Where Investiaation Exceeds Required Time Frames 00 

5 
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U.S. OFFICE OF SPECIAL COUNSEL 
!73fl i'il Stn•et, N.,V .. Suitt: :nil 
\\'a~hiug1011, D.C. 2003(i-E;os 

202-25-4-"~600 

M.arch 29, 2010 

The Honorable Jacqueline A. Berrie11 
Chair, U.S. Equal Employment Opportunity Commission 
13 I M Street. NI .. ': 
Fourth Floor. Suite 4NW02!' 
Washington, DC 2.0507-0100 
VIA FACSIMILE AC'D REGULAR MAIL 

Re: I'Y 2QJO Annual No fear Act Report 

Dear Chairperson Berrien: 

Enclosed please find the Annual Report required by Section 203, Title II of the No 
r·TAR Act .. Public Law No. 107-174 (2002). If you have any questions about the report. 
please contact attorney Shirine Moazed at 202-254-3864. 

Sincerely yours, 

. 
,// / ( ( t'.:~·, ·.;.~ __ .,.- } 

":_.,_ 

William E. Reukauf 
Associate Special Counsel 

Enclosures: FY ?.O 10 No Fear Act Report 
FY 20 I 0 No Fear Act Equal Employment Opportunity Data Table 

cc: The .Honorable John Boehner, Speaker of the House 
The Honorable Daniel K. Inouye, President Pro·Tcmpore of the Senate 
Tht' Honorable Joseph I. Lieberman, Chairman of the Senate Committee on 

Homelttnd Security and Governmental Affairs 

141002/011 

The Honorable Darrell Issa, Chairman of the I-louse Committee on Oversight and 
Government Reform 

The Honorable Eric 1-l. Holder, Attorney General of the United States 
The Honorable John Berry, Director of the U.S. Office of' Personnel Management 
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U.S. OFFICE OF SPECIAL COUNSEL 
1730 i\I Strl'.cl, N.\V., Suite 218 
\\.'11shinglo11 1 D.('. 20036-45115 

202-254·3(100 

NO FEAR ACT ANNUAL REPORT FOR FISCAL YEAR 2010 

~ 003/011 

I. The Number of Cases in Federal Court Pending or Resolved in the Fiscal Year 
Arising Under Each of the Federal Antidiscrimination Laws and Whistleblowcr 
Protection Laws Defined in 5 C.F.R. § 724.201. 

A. C:as<:,~ Pending in Federal Court 

During FY 20 I 0, there was one lawsuit against the Ollice of Special Counsel (OSC) 
pending in U.S District Court in which an employee, former employee, or applicant alleged 

violations ofTitic VII of the Civil Rights Act, 42 U.S.C. § 2000e-16, Section 501 of the 
Rehabilitation ;\ct of 1973, 29 U.S.C. § 791, lhc anti-retaliation provisions of those laws, and 
a violation of the Whistleblower Protection Act, 5 U.S.C. § 2302. There m:re no lawsuits 
against OSC pending in Federal court during FY 20 I 0 involving alleged violations of the 
Fair Labor Standards Act, 29 U.S.C. §§ 631 and 633a. 

B. Cases Resolved in Federal Court 

No lawsuits involving any of the antidiscrimination and whistkblower protection 
Jaws defined in S C.F.R. § 724.201 were resolved in FY 2010. 

2. For the Cases Identified in #I Above, the Status or Disposition; the Amount of 
Money Required to Be Reimbursed to the Judgment Fund By the Agency; and 
the Amount of Such Reimbursement for Attorneys' Fees Where Such Fees 
Haw Been Separately Designated. 

The case identified in response to question l was resolved after i:·y 2010. 
Summary judgrncnt was granted to OSC and the employee. former employee, or applicant 
appealed. No reimbursement to the Judgment Fund is required and no attorneys' fees have 
been claimed or awarded. 

3. For the Cases Iclcntified in #1 Above, the Total Number of Employees in 
Each Fiscal Y car Disciplined for Discrimination. 

There has not been a finding of discrimination by a court or by OSC. Therefore, 
there has been no basis to discipline any agency official for discrimination and no agency 
official has been so disciplined. 
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4. Fiscal Y car-End Data About Discrimination Complaints for Each Fiscal Y car 
That Was Posted in Accordance with Equal Opportunity Regulations 
Implementing Section 30l(c)(l)(B) of the No FEAR Act. 

A printed copy of this information for FYs 2005 -2010 accompanies this report. 
This information is also posted on OSC's website - www.osc.gov. 

5. \Vhether or Not In Connection with Cases in Federal Court, the Number of 
Employees in Each Fiscal Year Disciplined for Discrimination. 

See OSC's response to question 3. No EEO complaints were like! against OSC in 
FY 20 I 0 and the only EEO case involving OSC pending in FY 2010 is the case identified in 
question 1. As noted in OSC's response to question 2. summary judgment was granted in 
this case, and there was no finding of discrimination by the court. With respect to complaints 
filed in prcviou.s years. there were no findings of discrimination and thus no basis to 
discipline any agency official for discrimination. 

6. The Agency's Policy for Taking Disciplinary Action Against Federal 
Employees for Violating Antidiscrimination or Whistleblowcr Protection 
Laws or for Prohibited Personnel Practices. 

OSC's Personnel Management Manual, Chapters 75 I and 752, establishes the 
agency's disciplinary action policy for all misconduct, including discrimination and other 
prohibited personnel practices. We will promptly submit a copy of that material if you so 
request. Any disciplinary action is taken after a full investigation of the charge, an 
opportunity to rebut, and a consideration of the Douglas factors. 

7. An Analysis of #1 - #6, Including an Examination of Trends; Causal Analysis; 
Practical Knowledge Gained Through Experience; and Any Actions Planned 
or Taken to Improve Complaint or Civil Rights Programs at OSC. 

Only three EEO complaints have been filed against OSC since FY 2005. Given 
the dearth of complaint activity over the past six fiscal years, there is insuO!cient data to 
conduct any trend or causal analysis. We believe that we do not have, anrl have not had, 
more complaints of discrimination or reprisal because of our effotis lo prnmote fair 
employment practices and equal employment opportunity. OSC employees are particularly 
well informed about prohibited personnel practices, reprisal actions against employees, and 
equal employment opportunity because ofOSC's mission to: (I) educate agencies and 
employees about prohibited personnel practices, including reprisal; and (2) investigate and 
prosecute prohibited personnel practices and discrimination. Additionally. the Associate 
Special Counsel issued an EEO policy statement emphasizing OSC's commitment to EEO 
principles: that 'lalemenl was e-mailed to all employees and was posted on OSC's website -
~·'\V\v.osc.gov. 



03/29/2011 13:12 FAX 2026535151 

U.S. Office of Special Counsel 
Page 3 

osc ~ 005/011 

8. For Each Fiscal Year, Any Adjustment Needed or Made to the Budget of the 
Agency to Comply With its Judgment Fund Reimbursement Obligations. 

NI/\ 

9. The Agency's \Vritten Plan Developed Under§ 724.203(a) to Train Its 
Employees. 

OSC has developed a Power Point presentation, which is published on our 
website - ww1y.osc.ggy - to train employees about the equal opportunity and anti-retaliation 

laws that protect them. This online training was first provided in FY 2007; all employees 
were required to complete it, and certify that they had done so by December 17, 2006. 
Follow-up training was conducted in February 2009 and all employees were required to 
certify that they had completed the training. The 20 I 1 training is scheduled to be completed 
in April 201 l. New employees are given the agency's No FEAR Act Notice in their 
orientation packets and are instructed to complete the Power Point training program. In 
compliance with 5 C.F.R. § 724.203, OSC will be conducting follow-up training again in FY 
2013. 
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U.S. OFFICE OF SPECIAL COUNSEL 
1730 ~I Strccl, l'i.W .. Suire 218 
WnshinJ!lon, D.C. 20036-4505 

202-254-3600 

NO FEAR ACT REPORT FOR FISCAL YEAR 2010 
EQUAL EMPLOYMENT OPPORTUNITY DATA 

Equal Employment Opportunity Data Posted Pursuant to Title Ill of the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002 

Race 
Color 
Reli ion 
National Ori in 
Sex (including complaints 
filed under E ual Pa Act 
Disabilit 
A e 
Genetic Information 

(No FEAR Act), Pub. L. 107-174 

1 
0 

1 0 0 0 

0 1 1 0 0 0 
0 0 0 0 0 0 
• 0 

Ill 006/ 011 

0 1 0 0 0 
Re risal ---·----1--~----t--,.-----r----..,..---i----:----t!----=-----+------1 

Non-EEO 0 0 0 0 0 
• Data is not re uired as this redates the effective dale of the Genetic Information Nondiscrimination Act 
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Awards 0 0 0 0 0 0 
Conversion to Full-lime 0 0 0 0 0 0 
Disciplinary Action 0 0 1 0 0 0 

Demotion 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 
Removal 0 0 1 0 0 0 
Letter of Collnselino 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Dutv Hours 0 1 0 0 0 0 
Evaluation/ Aooraisal 0 0 0 0 0 0 
Examination/ Test 0 0 0 0 0 0 
Harassment 0 1 2 0 0 0 

Non-Sexual 0 1 1 0 0 0 
Sexual 0 0 1 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pay (Including Overtime) 0 1 0 0 0 0 
Promotion/ Non-Selection 0 0 0 0 0 0 
Reassicinment 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 -

Reasonable Accommodation 0 0 1 0 0 0 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 -Terms/ Conditions of 
Ernplovment 

0 0 0 0 0 0 

Time and Attendance 0 1 1 0 0 0 
Training 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

266 180 90 n/a n/a n/a 

Issue a Final Decision n/a nla 30 n/a n/a nla 
Fully Investigate When No 

n/a 180 90 nla n/a n/a EEOC Hearin is Re uested 
Issue a Final Decision When 
No EEOC Hearing is n/a n/a 30 nta n/a n/a 
Re uested 
Fully Investigate When an 266 nfa nla nf a nla n/a EEOC Hearin is Re uested 
Issue a Final Decision When 
an EEOC Hearing is n/a nla n/a n/a n/a nla 
Re uested 

Page 2of6 
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Total Complaints Dismissed 
0 0 0 0 0 0 

B A enc 
Average Days Pending Prior 

n/a nla nla n/a n/a nla 
to Dismissal 
Total Complaints Withdrawn nla nla nla nla nla nta 
8 Com lainants - - -

# % # % # % .,·; # % # % # % 

0 0 0 0 0 0 0 0 0 0 0 0 
Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 -0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 

Disabilit 0 0 0 0 0 0 0 0 0 0 0 0 
A e 0 0 0 0 0 0 0 0 0 0 0 0 
Genetic Information • • 0 0 
Re risal 0 0 0 0 0 0 0 0 0 0 0 0 
Findin s After Hearin 0 0 0 0 0 0 0 0 0 0 0 0 
Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Reli ion 0 0 0 0 0 0 0 0 0 0 0 0 
National Ori in 0 0 0 0 0 0 0 0 0 0 0 0 
Sex/ E ual Pa Act 0 0 0 0 0 0 0 0 0 0 0 0 
Disabili t 0 0 0 0 0 0 0 0 0 0 0 0 
A e 0 0 0 0 0 0 0 0 0 0 0 0 
Genetic Information 0 0 0 0 0 0 0 0 0 0 0 0 
Re risal 0 0 0 0 0 0 0 0 0 0 0 0 

Page 3of6 
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,. 

# 
·~I 

% # % # % # % # % % 

Total Number Findings 0 0 0 0 0 0 0 0 0 0 0 0 
A ointmenU Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assi nment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full Time 0 0 0 0 0 0 0 0 0 0 0 0 
Disci[!l ina!Y Action 0 0 0 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Re rimand 0 0 0 0 0 0 0 0 0 0 0 0 
Sus ension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Out Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation A raisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 () 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pal'./ Includes Overtime 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Reassi nment 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/ Conditions of 0 0 0 0 0 0 0 0 0 0 0 0 
Em lo ment 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 

s Without 0 0 0 0 0 0 0 0 0 0 0 0 
A ointmenV Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assi nment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full Time 0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 
Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Re rimand 0 0 0 0 0 0 0 0 0 0 0 0 
Sus ension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Out Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation A raisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pa / Includes Overtime 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Reassi nment 0 0 0 0 0 0 0 0 0 0 0 0 

Page 4 of 6 
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Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/ Conditions of 

0 0 0 0 0 0 0 0 0 0 0 0 
Employment 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full Time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinary Actioii · 0 0 0 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Aooraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay/ Includes Overurne 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Reassionment 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/ Conditions of 

0 0 0 0 0 0 0 0 0 0 0 0 Employment 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Total Complaints rrom 
3 0 0 0 Previous Fiscal Years 

Number of Individuals Who 
2 0 0 0 

Filed Prior Com faints 
Number Pending at 

0 0 0 0 0 Jnvesti ation Sta e 
Number Pending at Hearing 

0 0 0 Sta e 
Number P.ending Final 

0 0 0 0 0 A enc Action 
Number Pendin ~ eal 0 0 0 0 0 

Page 5of6 
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Number Pending Completion 0 0 0 0 0 
of lnvesti alien 
Investigations Exceeding 0 0 0 0 0 
Time Limits 

0 

Page 6 of 6 



 



UNITED STATES OF AMERICA 

OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION 

ONE LAFAYETTE CENTRE 

1120 20TH STREET, N.W. - NINTH FLOOR 

WASHINGTON, DC 20036-3457 

OFFICE OF THE CHAIRMAN 

The Honorable Jacqueline A. Berrien 
Chainnan 

March 30, 2011 

U.S. Equal Employment Opportunity Commission 
13 1 M Street, NE 
Washington, DC 20507 

Dear Madam Chairwoman: 

I am pleased to send you the enclosed copy of the U.S. Occupational Safety and Health Review 
Commission's (OSHRC's) Fiscal Year 2010 annual report prepared in accordance with Section 
203 of the Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 
(No FEAR Act), Public Law 107-174. 

This report includes, but is not limited to, information about the number of cases required to be 
reported under the No FEAR Act; the amount of money required to be reimbursed to the 
Judgment Fund in connection with such cases; the number of employees disciplined for 
discrimination, retaliation, harassment or any other infractions of law referred to under the No 
FEAR Act; an analysis of trends and knowledge gained; and recommendations. The report also 
summarizes our most significant FY 2010 accomplishments for our workforce that relate to the 
No FEAR Act, and demonstrates OSHRC's continuing commitment to preventing unlawful 
discrimination in its employment policies, procedures, practices, and operations. 

An identical letter has been sent to the President Pro Tempore of the Senate; the Chairman and 
Ranking Members of the Senate Committee on Homeland Security and Governmental Affairs; 
Senate Appropriations Committee; Senate Appropriations Subcommittee on Labor, Health and 
Human Services, Education and Related Agencies; Senate Committee on Health, Education, 
Labor and Pensions; Senate Subcommittee on Employment and Workplace Safety; House 
Committee on Oversight and Government Refonn; House Appropriations Committee; House 
Appropriations Subcommittee on Labor, Health and Human Services, Education, and Related 
Agencies; House Committee on Education and Labor; House Subcommittee on Workforce 
Protections; the U.S. Attorney General; the Chair of the U.S. Equal Employment Opportunity 
Commission and the Director of the U.S. Office of Personnel Management. 

Please contact Debra A. Hall, Acting Executive Director, at 202-606-5397 or dhall@oshrc.gov if 
you have questions regarding the infonnation contained in this report or wish to discuss related 
matters. 

Enclosure 

Sincerely, 

~Y.,f~ 
Thomasina V. Rogers 
Chainnan 

mailto:dhalI@oshrc.gov
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I. EXECUTIVE SUMMARY 

The U.S. Occupational Safety and Health Review Commission (OSHRC) provides its 
Annual Repot1 to Congress as required by Section 203 of the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of2002 ("No Fear Act"), Public Law 
107-174. The Act requires-that each Federal agency report on the number of cases that 
were filed in Federal district court which resulted in judgments, awards or compromise 
settlement; the disposition of those cases; money required to be reimbursed; the number 
of employees disciplined for discrimination, retaliation, harassment, or other infractions 
of a provision oflaw cited in Section 201(c) of the no FEAR Act; and current fiscal year 
(FY) statistics regarding equal employment opportunity (EEO) complaints filed under 29 
C.F.R. pt. 1614. 

OSHRC is pleased to report that during FY 2010 there were no Federal district court 
cases that resulted in judgments, awards or compromise settlements. Additionally, no 
agency employees were disciplined for discrimination, retaliation, harassment or other 
infractions of a provision cited in the No FEAR Act stemming from Federal district court 
actions. Finally, OSHRC is pleased to report that there were no complaints of 
discrimination filed in FY 2010. 

OSHRC continues to make progress since the enactment of the No FEAR Act. In FY 
2010, OSHRC continued to use the employee orientation program to provide notice to 
new employees on the No FEAR Act, equal employment opportunity (EEO) laws, 
diversity, Whistleblower Protection Act (WPA) and prohibited personnel practices. 
Additionally, OSHRC continues to use technology and other innovative methods to keep 
staff informed of their rights and remedies available under the employment 
discrimination and whistleblower protection law. Appendix One, Accomplishment 
Update, provides a complete list of Agency accomplishments in FY 2010. 

During FY 2010, OSHRC disseminated the No FEAR Act Notice and other important 
information including complaints data by and through website postings, as required by 
the Act. 

A review of past fiscal years and trends prompted OSHRC to expand the annual EEO 
program assessment from evaluating overall program effectiveness to include the 
principles identified in the Agency's Model EEO Program Framework. The additional 
principles of program assessment included strategic communication, participation, and 
collaboration. Strategic communication was used to promote transparency. Participation 
promoted accountability. Collaboration was used to improve the overall effectiveness of 
the Agency's EEO operation. 

The assessment of strategic communication offered encouraging results. An ongoing 
effort to communicate information to staff regarding the EEO process and their rights and 
protections available under the Federal anti-discrimination and whistleblower protection 
laws bridged a knowledge gap that previously existed at the Agency. Additionally, the 
widespread dissemination of the No FEAR Act Notice and the Equal Employment Policy 
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Statement increased employees' understanding of the Agency's commitment to 
maintaining an environment that is free of discrimination, retaliation, and harassment. A 
copy of the EEO Policy Statement is included as Appendix Two. Finally, the strategic 
communication of information from management to staff regarding proposed changes to 
Agency policies and practices was an effective means to minimize employees concerns 
regarding matters which often serve as the basis for employee complaints and grievances. 

Additionally, the assessment indicated that increasing opportunities for staff participation 
in EEO Education and Outreach efforts has been beneficial. In FY 2010, OSHRC 
increased the training available to staff on a variety of issues related to federal sector 
equal employment opportunity practice and procedure. In previous fiscal years the 
training topics were largely restricted to issues of interest to supervisors and managers. 
The training opportunities offered by the Agency in FY 2010 encompassed a broader 
range of subjects focused on eliminating employment discrimination and retaliation. 

Opportunities for collaboration on the Agency's EEO Program were abundant in FY 
2010. The progress made toward the implementation of a new Alternative Dispute 
Resolution (ADR) program was due in large part to collaboration and support received 
from other federal agencies. Research from the federal Inter-Agency Dispute Resolution 
Working Group furthered the Review Commission's long held belief that early 
intervention and education helps to eliminate and reduce cont1ict in the workplace. 

JI. INTRODUCTION 

The No FEAR Act and regulations promulgated pursuant thereto require each Federal 
agency to submit an annual report with specific information relating to its EEO 
complaints activity to the Speaker of the House of Representatives, the President pro 
tempore of the Senate, the Committee on Governmental Affairs of the Senate, the 
Committee on Government Reform of the House of Representatives, each committee of 
Congress with jurisdiction relating to the agency, the Equal Employment Opportunity 
Commission (EEOC), the Attorney General, and the U.S. Office of Personnel 
Management (OPM). This report is submitted by OSHRC to satisfy this reporting 
requirement. 

It is the policy of OSHRC to prohibit discrimination in the workplace. OSHRC is 
committed to maintaining an environment that provides equal employment opportunity 
for its employees, as well as applicants for employment. 

III. DATA 

A. Civil Cases 

Section 203(a)( l) of the No FEAR Act requires that agencies include in their annual 
Report to Congress "the number of cases arising under each of the respective provisions 
of law covered by paragraphs (l) and (2) of section 20l(a) in which discrimination on the 
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part of the agency was alleged." Section 724.302 of OPM's final regulation, issued on 
December 28, 2006, clarifies section 203(a)(l) of the No FEAR Act stating that the 
agencies report on the "number of cases in Federal court pending or resolved in each 
fiscal year and arising under each of the respective provisions of the Federal 
Antidiscrimination Laws and Whistleblower Protection laws." OSHRC reports that 

- during FY 2010 there were no Federal district court cases alleging discrimination arising 
under the Federal Antidiscrimination Laws or Whistleblower Protection Laws. 

TABLE l 

Federal Court Cases Pending or Resolved in FY 2010 Separated by Statute 

Title VII of the Civil Rights Act of 1964 0 

Age Discrimination in Employment Act of 1967 0 

Rehabilitation Act of 1973 0 

Whistleblower Protection Act 0 

Equal Pay Act of 1963 0 

B. Reimbursement to the Judgment Fund 

The No FEAR A~t requires agencies to reimburse the Judgment Fund for payments made 
in connection with proceedings involving Federal antidiscrimination and whistleblower 
protection laws. The OPM published final regulations in the Federal Register on May 10, 
2006, to clarify the definition of payment as stated in Title II of the No FEAR Act. These 
regulations stale that payment means a disbursement from the Judgment Fund on or after 
October 1, 2003, to an employee, former employee, or applicant for Federal employment, 
in accordance with 28 U.S.C. 2414, 2517, 2672, 2677, or with 31 USC 1304, that 
involves alleged discriminatory or retaliatory conduct described in 5 use 2302(b)(l) and 
(b )(8) or (b )(9) as applied to conduct described in 5 U .S.C. 2302(b )(!) and/or (b )(8) or 
conduct described in 29 USC 206(d), 29 USC 631, 29 USC 633a, 29 USC 791 and 42 
USC 2000e-l 6. The OPM regulation further states, "For a proceeding involving more 
than one disbursement from the Judgment Fund, however, this term shall apply only if 
the first disbursement occurred on or after October 1, 2003." 

The Judgment Fund did not pay out funds on behalf of OSHRC for discrimination cases 
filed in Federal district court resulting in judgments, awards, or compromise settlements 
during FY 20 I 0. 
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C. Disciplinary Actions 

Section 203(a)(4) of the No FEAR Act requires that agencies include in the annual 
Report to Congress "the number of employees disciplined for discrimination, retaliation, 
harassment, or any other infraction of any provision of law referred to in paragraph ( 1 )." 
Section 203(a)( 1) requires that agencies report "the number of cases arising under each of 
the respective provisions of law covered by paragraphs (I) and (2) of section 20l(a) in 
which discrimination on the part of such agency was alleged." OPM's published final 
regulations in the Federal Register on December 28, 2006, define discipline as "any one 
or a combination of the following actions: reprimand, suspension without pay, reduction 
in grade or pay, or removal." OSHRC reports that there were no disciplinary actions 
arising from alleged discrimination, retaliation, harassment, or any other infraction of the 
Federal Antidiscrimination Laws and Whistleblower Protection Laws. 

Employees Disciplined for Conduct Inconsistent with 
Federal Antidiscrimination or Whistleblower Laws in FY 2010 

I. Employees Disciplined in Connection with Federal Court Cases 
Number of Filings 0 
Number of Employees Disciplined 0 

2. Employees Disciplined in Administrative Cases 0 
Number of Filings 0 
Number of Employees Disciplined 0 

D. Final Year-End Data Posted Under Section 301(c)(l)(B) 

The final year-end data for FY 2010, posted pursuant to Section 30l(c)(l)(B) of the No 
FEAR Act (without regard to section 30l(c)(2)) is included as Appendix Three. The 
final year-end data indicate that there were no complaints of discrimination filed in FY 
2010. 

E. Policy Description on Disciplinary Actions 

Section 203(a)(6) of the No FEAR Act requires that agencies include in their annual 
Report to Congress a detailed description of the policy implemented by the agency 
relating to disciplinary actions imposed against a Federal employee who discriminated 
against any individual in violation of any of the laws cited under section 20l(a)(l) or (2), 
or committed another prohibited personnel practice that was revealed in the investigation 
ofa complaint alleging a violation of any of the laws cited under section 20l(a)(l) or (2). 
Further, the Act requires that, with respect to each law, the Federal agency report on the 
number of employees who were disciplined in accordance with such policy and the 
specific nature of the disciplinary action taken. 

OSHRC is committed to maintaining a work environment that is free of retaliation and 
harassment. This commitment includes taking swift and appropriate disciplinary action 

6 of8 



against individuals who engage in retaliatory and harassing behavior. Additionally, 
OSHRC recognizes the importance of supervisors' and managers' roles in establishing a 
workplace that is free from unlawful discrimination and retaliation. Therefore, the 
performance plan for supervisors and managers includes a Human Resources 
Management Element that includes EEO principles. 

IV. ANALYSIS OF TRENDS, CAUSAL ANALYSIS AND PRACTICAL 
KNOWLEDGE GAINED THROUGH EXPERIENCE 

Section 203(a)(7) of the No FEAR Act requires that agencies undertake "an examination 
of trends, causal analysis, and practical knowledge gained through experience and any 
actions planned or taken to improve complaint or civil programs of the agency." 
Consistent with OSHRC's commitment to a workplace free of discrimination and 
harassment, OSHRC sponsored several training opportunities for staff on their rights and 
pfotections available under the Federal anti-discrimination and whistleblower protection 
Jaws. Written material on discrimination laws was posted in strategic locations 
throughout the agency and on the official website. 

The use of alternative dispute resolution (ADR) has proven to be an effective means of 
identifying underlying employee-management issues and improving communication. 
Accordingly, OSHRC promotes ADR at all stages of the EEO process. In FY 2010, 
OSHRC initiated the implementation of the ADR education and outreach program. The 
program is designed to educate staff on the benefits of ADR in the workplace. 

V. ACTIONS PLANNED OR TAKEN TO IMPROVE COMPLAINT OR 
CIVIL RIGHTS PROGRAMS 

Actions taken: 

• 

• 

• 

• 

Made No FEAR Act Notice available to staff . 

Posted No FEAR Act EEO data on public website on a quarterly basis . 

Provided No FEAR Act information to new employees' during orientation . 

Refocused EEO education and outreach efforts on the elimination of employment 
discrimination and retaliation. 
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Actions planned: 

• OSHRC expects to continue ongoing efforts to implement the education and 
outreach aspect of the ADR program for the resolution of workplace complaints 
in FY 2011. 

• Provide training to employees, especially supervisors and managers, on their 
rights and responsibilities under Federal Antidiscrimination and Whistleblower 
Protection Laws with an emphasis on the elimination of employment 
discrimination and retaliation. 

VI. ADJUSTMENT TO BUDGET 

Section 203(a)(8) of the No FEAR Act requires that agencies include in their annual 
Report to Congress information about "any adjustment (to the extent the adjustment can 
be ascertained in the budget of the agency) to comply with the requirements under section 
201." OSHRC did not provide such an adjustment. 
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APPENDIX 1 

NOTIFICATION AND FEDERAL EMPLOYEE ANTIDISCRIMINATION AND 
RETALIATION (No FEAR) ACT 

ACCOMPLISHMENT UPDATE 

This Appendix highlights the U.S. Occupational Safety and Health Review 
Commission's (OSHRC) accomplishments in implementing the No FEAR Act during 
Fiscal Year (FY) 20 I 0. OSHRC has implemented the requirements of this law as 
indicated in the actions highlighted below. 

Ensuring EEO in the Workplace 

In September 2010, as required by the Office of Personnel Management Rules 
implementing the No FEAR Act (Public Law 107-174) at 5 C.F.R. part 724, OSHRC 
provided annual notice to employees about their rights and remedies available under 
Antidiscrimination Laws and Whistleblower Protection Laws. The notice was 
disseminated to all staff electronically, via electronic mail communication, and posted on 
OSHRC's official website. 

In Fiscal Year 2010, OSHRC implemented key aspects of the Agency's Model EEO 
Program. Pursuant to EEOC guidance, senior leadership at OSHRC committed to 
allocating the resources necessary to develop a "discrimination free work environment, 
characterized by an atmosphere of inclusion and free and open competition for 
employment opportunities." The education and outreach portion of the Model EEO 
Program was initiated through a series of training sessions made available to staff. 

In FY 2010, OSHRC updated its Disabled Veterans Affirmative Action Program. The 
program plan promotes the recruitment, employment, and advancement of qualified 
disabled veterans. Applicants will continue to be referred to hiring managers and special 
hiring authorities will be utilized when appropriate. 

Employee Awareness and Training 

OSHRC's EEO Office works with the human resources staff to ensure that all employees 
meet the No FEAR Act training requirements. New employees receive information on the 
No Fear Act (NFA) as part of the Agency's New Employee Orientation Program. New 
employees are required to complete NFA training within thirty (30) days of entering on 
duty. 

In FY 2010, OSHRC sponsored several training opportunities for managers and 
supervisors on various EEO topics. The training curriculum emphasized their leadership 
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role in promoting and implementing the agency's EEO goals and objectives with an 
emphasis placed on eliminating employment discrimination and retaliation. 

Responsiveness and Legal Compliance 

In FY 2010, the EEO Office continued the process of evaluating the agency's complaint 
resolution process to ensure compliance with the regulations that govern federal sector 
EEO complaint processing. Additionally, significant progress was made on the 
development and implementation of a new Alternative Disputes Resolution (ADR) 
program. Staff in the EEO Office participated in federal sector ADR training. 

In FY 2010, the Review Commission continued the practice of tracking applicant data to 
assist in the identification of barriers to equal employment opportunity in certain career 
categories. Additionally, the EEO Office conducted a comprehensive audit to ensure that 
the Agency's EEO program is in full compliance with the EEO laws and EEOC 
regulations, policy guidance, and other written instructions that govern the federal sector 
process. 
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Equal Employment Opportunity Policy Statement 

APPENDIX 2 

The Occupational Safety and Health Review Commission (hereafter .. Review Commission" or '"OSHRC'') 
supports the principles of equal t:mployment opportunity (EEO} fo r all employees and applicants for 
employment. OSI IRC's 1-:EO policy cover all agency t:mployment program". management practices. and 
decisions, including recmitment, hiring. merit promotion, transfers, rt:ass ignments. training and career 
development, benefits, discipline. and separation. 

This statement notifies a ll employees and applicants that OSHRC prohibits discrimination on the basis of 
race, color, religion, sex, national origin, age, sexual orientation. disability. and in retaliation for prior 
invol vement in EEO protected activity. OSI IRC is also committed to maintaining a work environment that is 
free of retaliation and harassment. This commi tment indudcs laking '\\i ill and appropriate tlisciplinary 
action against individuals who engage in rclaliator) and hara<;sing behavior. l'urthcrmore. OSHR(' ... upports 
the rights of individuals to exercise !heir rights under appl icable El::.O and civil rights statutes. 

All Review Commis~iun employees are re ·ponsiblc tor implementing the agency"s U~O policy. In order to 
ensure that all em ployees arc affordt:d a fai r and competitive employment proc1:ss. it is the respons ihility of 
OSHRC manageme nt to fo llow EEO pri111.:iplcs in rtcruitment anti personnel management tkcision . and to 
be fa ir and equitable in the rights of employee . As leaders. mnnag.crs anJ supcrvi "or" an: expcc.:tcJ to take 
an acti \ c role in promoting anti implementing lh1: agency"~ ELO g1)als and 11hjecti \CS . . ·\d1ievcmcnt of the 
agency'::. cquul opportunity ohjectives v.ill cnham:e the agenc) ·s ahi lity to :1ceomplish its mission. All 
employees arc cxpt:cted to abide by the letter. intent, and pirit of the equal opportunity laws and policies. 

OSHRC is committed to preventing unlawful discrimination in its employment policies. proct:dures. 
practices. and opt:rations. This statement reaffirms the principles or equal employment opportunity and 
assures that EEO program requi rements will be cnforcetl . 

.'\ copy of this st:w:mcm is to be posted in all personnel and U~O orlicies and madt: nvailablc ll) al l employees 
via the intranel. For questions concerning EEO. comnct Richard l.ol:!b. 1:r:.o Di rector at 202-606-5376. or 
Ange la Roach. 1:.1:.0 Officer at 202-606-5:19 1. 

f"hi <. rolicy replaces and updates the Equal t-:mploymcnl Opponunit~ Polic~ :-it:itcmcnt. dated Apri l 10. 2009 

Thomasina V. Rogers 
Chairman 
\.fay 18. 2009 



APPENDIX 3 

Equal Employment Opportunity Data Posted Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 (No FEAR 
Act), Pub. L 107-174 

Comnarative Data 2010 
Complaint Activity Previous Fiscal Year Data Thru 

2005 2006 2001 2008 2009 09/30 
Numk'°'r of Com .... \a\nts Filed 0 2 l 0 0 0 
Number of Cornnlainants 0 2 l 0 0 0 
Reoeat Filers 0 0 0 0 0 0 

Complaints by Basi$ 
Comoaratlve Data 

Previous Fiscal Year Data 
Note: Complaints can be 2010 
filed alleging multiple Thru 
bases. The sum of the 2005 2006 2007 2008 2009 

09/30 
bases may not equal total ,,._, 
Race 0 2 l 0 0 0 
Color 0 0 0 0 0 0 
Retinion 0 0 0 0 0 0 
Renrisal 0 2 l 0 0 0 
Sex 0 2 0 0 0 0 
National Orinin 0 0 0 0 0 0 
Eaual Pav Act 0 0 0 0 0 0 
A 0 2 0 0 0 0 
Disabilitv 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 

Complaints by Issue 
Comnarative Data 

Previous Fiscal Year Data 
Note: Complaints can be 2010 
flied alleging multiple Thru 
Issues. The sum of the 2005 2006 2007 2008 2009 

09/30 
issues may not equal -·-· 
A ointment/Hire 0 0 0 0 0 0 
As .. innment of Duties 0 0 0 0 0 0 
Aw"'rds 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 
Renrimand 0 2 0 0 0 0 
Removal 0 0 0 0 0 0 
Susnension 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Dutv Hours 0 0 0 0 0 0 
Evaluation Annra1sal 0 2 0 0 0 0 
Examination/Test 0 0 0 0 0 0 
Harassment 

Non-c;exual 0 2 l 0 0 0 
Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pav nncludinn Overtime\ 0 0 0 0 0 0 
Promotion !Non-Selection 0 0 l 0 0 0 
Reassianment 

Denied 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/Conditions of 0 0 0 0 0 0 
Emnlovment 
Time and Attendance 0 0 0 0 0 0 
Traininn 0 0 0 0 0 0 
Other 0 0 0 0 0 0 



Equal Employment Opponunity Data Posted Pursuant to Title m of the Notification and Federal Employee Antidi5crimination and Retaliation Act of 2002 (NQ FEAR 
Act), Pub. L. 107-174 

Comoarative Data 
Previous Fiscal Year Data 

2010 
ProcessinQ Time 

Thru 
2005 2006 2007 2008 2009 09/30 

Complaints pending during 
fiscal vear 

Average nurnber of 0.00 
davs in invest1nation 194 191 0 0 0 
Average number of 0.00 
days in final action 0 0 0 0 0 

Complaint pendil"lg during 
fiscal year where hearing 
was renuested 

Average number of 0.00 
davs 1n 1nv~stic:iation 194 191 0 0 0 
Average number of o.oo 
davs in finaJ action 0 0 0 0 0 

Complaint pend111g during 
fiscal year where hearing 
was not reauest~d 

Average number of 0.00 
days in inVE!stiaat1on 0 0 0 0 0 
Average number of 0.00 
davs in final action 0 0 0 0 0 

Comoarative Data 2010 
Complaints Dismissed by Previous Flscal Year Data 

Agency Thru 
2005 2006 2007 2008 2009 09/30 

Total Complaint~ Disrn1ssed 0 0 0 Q Q 0 
h .. A 
Average days pending prior 0 Q 0 Q Q Q 

l>n 

Complaints Withdrawn by 

Total Complaint!; Withdrawn 0 1 0 1 0 Q 

lh" 

Com rative Data 
Total Final Actions Previous Fiscal Year Data 2010 Thru 

Finding Oisctiminatlon 2005 2006 2007 2008 2009 09 30 
# % # % # % # % # % # % 

Total Number Findinas 0 Q 0 0 0 
Without Hearina Q Q Q Q Q 0 Q Q Q Q Q Q 

With Hearinn 0 Q Q Q 0 0 0 0 0 Q 0 0 

Findings of Oh;crimination Comnaratlve Data 

Rendered by Basis Previous Fiscal Year Data 

Note: Complaints can be 
filed alleging rnultiple 2010 Thru 
bases. The surn of the 09/30 
bases may not: equal total 

2005 2006 2007 2008 2009 
complaints and findings. 

# % # % # % # % # % # % 
Total Number Findinas Q 0 0 

Race Q 0 Q Q Q Q 0 0 0 0 Q 0 
Color 0 Q 0 0 Q 0 Q 0 Q Q 0 0 
Relinmn 0 0 0 Q Q Q Q 0 Q Q 0 0 
Rennsal Q Q r Q Q 0 Q 0 Q Q 0 0 
Se' 0 Q 0 0 0 0 0 0 0 0 0 0 
National 0 ·fnin D 0 r 0 0 0 0 0 0 0 Q 0 
Eaual Pav Act 0 0 r 0 D Q 0 0 Q Q 0 Q 

Ane 0 Q 0 0 0 0 Q 0 0 0 0 0 
D1sab11itv 0 0 Q 0 Q Q Q Q Q Q 0 Q 

Non-EEO Q 0 r 0 Q 0 Q 0 Q 0 0 0 

Findinns After Hearina QI QI QI QI Q Q Q Q Q 01 QI Q 

Race I QI Q nl QI QI QI QI QI QI QI QI Q 

Color I QI QI 01 QI QI QI QI 01 Q QI 01 Q 



Equal Employment Opportunity Data Post&d Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 (No FEAR 
Act), Pub. L. 107-174 

Relinion 0 0 0 0 0 0 0 0 0 0 0 0 
Rennsal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Orioin 0 0 0 0 0 0 ( 0 0 0 0 0 
Eoual Pa Act 0 0 0 0 0 0 0 0 0 0 0 0 
Ane 0 0 0 0 0 0 0 0 0 0 0 0 
Disabilitv 0 0 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

Findinns Wlt"OUt Hearinn 0 0 0 0 0 0 0 0 0 - 0 0 0 
Race 0 0 0 0 0 0 ' 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Relimon 0 0 0 0 0 0 0 0 0 0 0 0 
Renrisal 0 0 0 0 0 0 0 0 0 0 0 0 
Se> 0 0 0 0 0 0 0 0 0 0 0 0 
National nrinin 0 0 0 0 0 0 0 0 0 0 0 0 
Enual Pav Act 0 0 0 0 0 0 0 0 0 0 0 0 
Aae 0 0 0 0 0 0 ' 0 0 0 0 0 
Disabilitv 0 0 0 0 0 0 ( 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

Comnaratlve Data 2010 Thru 
Findings of Discrimination Previous Fiscal Year Data 

Rendered by Issue 2005 I 2006 I 2007 I 2008 I 2009 09/30 

# % I # % I # % # % # % # % 
Total Number Findlnns 0 0 0 , " 0 f'' 0 
A ointmentl)-iire 0 0 0 0 0 0 ( 0 0 0 0 0 
Assionment of Duties 0 0 0 0 0 0 ( 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-tim<> 0 0 0 0 0 0 0 0 0 0 0 0 
Discinfinal"V A.-tion 0 0 0 0 0 0 ( 0 0 0 0 0 

Demoti""' 0 0 0 0 0 0 ( 0 0 0 0 0 
Renrimand 0 0 0 0 0 0 ( 0 0 0 0 0 
Susnensi'"'n 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 a 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Dutv Hours 0 0 0 0 0 0 ( 0 0 0 0 0 
Evah1atmn Annraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/Test 0 a 0 0 0 0 ( 0 0 0 a 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Non-Sex"al 0 0 0 0 0 0 ( 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 a 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pav IIncludinn Overtime\ 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion/Non-C:election 0 0 0 0 0 0 0 0 0 0 0 0 
Reassinnment 0 a 0 0 0 0 ( 0 0 0 0 0 

Denied 0 0 0 0 0 0 n 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 a 0 0 0 0 

Reasonable Accommodation 0 a 0 0 a 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 ( 0 0 0 0 0 
Termination 0 0 0 0 a 0 0 0 a 0 0 0 
TermstConditions of 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Atte11dance 0 0 a 0 0 0 0 0 0 0 0 0 
Tra·inino 0 a 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 a 0 

Findinns Aft•r Hearinn 0 0 0 0 0 0 0 0 0 0 0 0 
A ointmentl)-iire 0 0 0 0 0 0 0 0 0 0 0 0 
Ass1nnment of Duties 0 0 0 0 0 0 ' 0 0 0 0 0 
Awards 0 0 0 0 0 a 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 a 0 
Oisc1n!1narv Artion 0 0 0 0 0 0 a 0 0 0 0 0 

Demotio" 0 0 0 0 0 0 0 0 0 0 0 0 
Rennmand 0 0 0 0 0 0 0 0 0 0 0 0 
Susnensv•n 0 0 0 0 0 a 0 a 0 a 0 a 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 n 0 0 0 0 0 

Evaluation A raisa! 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 a 0 0 n a 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Non-Sex• 1al 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pav f!ncludinn Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 a 0 0 
Reassinnment 0 0 0 0 0 0 0 0 0 0 0 0 

Den·1ed 0 0 0 0 0 0 0 0 0 0 0 0 



Equal Employment Opportunity Data Posted Pursuant to Title HI of the Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 (No FEAR 
Act), Pub. L 107-174 

Direc-ted 0 0 0 0 0 0 0 0 0 0 0 0 
Reasonclble Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retiremerit 0 0 0 0 0 0 0 0 0 0 0 0 
Termincltinn 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of 0 0 0 0 0 0 0 0 0 0 0 0 

·-· 
Time and Attendance 0 a 0 a a 0 a 0 a 0 a a 
Trainina 0 0 0 0 0 0 0 0 0 r 0 0 
Other 0 0 0 0 0 0 a 0 0 0 0 0 

n r r r r r n 
Annointment/Hire 0 0 0 0 0 a 0 0 0 c 0 0 
Assinnment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversir.n to Full-time 0 0 0 0 0 0 0 0 0 n 0 0 
Discinlinarv Action 0 0 0 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 I 0 0 
Ren~imand 0 0 0 0 0 0 0 0 0 r 0 0 
Sus"ension I 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 a a a a 0 0 a 
Otht>r I 0 0 0 0 0 0 0 0 r 0 0 

Outv Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation A ra1sal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/Test I 0 0 0 0 0 0 0 0 0 0 0 
HarassmPnt r 0 0 0 0 0 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sex••al r 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination r 0 0 0 0 0 0 0 0 0 0 0 
Pav 'Incl••dina Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
PromotionlNon-Select1on r 0 0 0 0 0 0 0 0 0 0 0 
Reaccinn..-..ent I 0 0 0 0 0 0 0 0 0 0 0 

Dented r 0 0 0 0 0 a a 0 0 a a 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonat-.1e Arcommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement r 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination a 0 0 0 0 0 0 0 0 0 0 0 
Terms/Ctinditions of a 0 0 0 0 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Traininn 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Pending Complaints Filed Comnarative Data 2010 
in Pre\f'ious Fiscal Years Previous Fiscal Year Data Thru 

bv Status 2005 2006 2007 2008 2009 09130 
Total complaints from 0 1 2 2 0 0 
1--n.,;n,.~ l'i -· 
Total Cotnnfainants 0 1 2 2 0 a 
Numbet comnlaints nendinn 

Invest1nat1on 0 1 0 0 0 0 
He"'rina 0 0 2 0 0 0 
FinAI Action 0 0 0 0 0 0 
Appeal with EEOC Office 0 0 0 0 0 0 
of federal Ooerations 

Comparative Data 2010 
Compl:aiint Investigations Previous Fiscal Year Data Thru 

2005 2006 2007 2008 2009 09130 
Pending Complaints Where 
Investigations Exceeds 

'" ·~ c 0 1 1 0 0 0 



APPENDIX4 

U.S. Occupational Safety and Health Review Commission 
No FEAR Act Training Plan 

The No FEAR Act was signed into law by President George W. Bush on May 15, 2002, 
and became effective on October 1, 2003. The Act requires Federal agencies to be 
accountable for violations of anti-discrimination and whistleblower protection laws and 
post certain statistical data relating to Federal sector EEO complaints filed with the 
agency. 

Section 202(c) of the No FEAR Act requires each Federal agency to provide training to 
employees regarding their rights and remedies under 5 USC § 2302(b) and 5 USC § 
2302( d). On July 20, 2006, the Office of Personnel Management (OPM) published its 
final rule implementing the training requirements of the No FEAR Act. The final rule 
requires federal agencies to train all employees on their rights and remedies under the 
federal antidiscrimination, retaliation, and whistleblower protection laws. The final rules 
state that agencies must: 

• Train all current employees by December 17, 2006 
• Train all new employees as part of the employee orientation program or within 90 

days of hire 
• Provide refresher training to all employees every two years 

In September 2010 the Occupational Safety and Health Review Commission (OSHRC) 
contracted with Brightline Compliance to provide refresher instruction to employees 
through their interactive online "No FEAR Act" training course. Brightline's No FEAR 
Act course provides instruction on all topics required by the No FEAR Act and the OPM 
final rule. 

The online training provides additional instruction to supervisors and managers on their 
special responsibilities. The series of audio-visual scenarios facilitates learning while 
testing users on their understanding of the content. 

In addition, users are allowed to ask questions and have their questions answered on-line. 
This on-line training is accessible to employees with disabilities as required by Section 
508 of the Rehabilitation Act. 

In FY 2011 and at least every two years thereafter, as required under the No FEAR Act, 
employees will be provided a refresher course that reminds them of the major principles 
from the previous training and addresses new and developing areas of concern. In 
addition, OSHRC will emphasize regular training for managers and supervisors. OSHRC 
reevaluated the Agency's training plan in FY 2010 and determined that the on-line 
training is the most effective medium through which the No Fear Act training is delivered 
to staff. 
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THE DIRECTO R OF THE PEAC E CORPS 
WAS HINGTON. D .C . 

Ms. Jacqueline A. Berrien 
Chair 

March 30, 2011 

U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Ms. Berrien: 

Pursuant to the requirements specified in 5 CPR part 724; Implementation of Title II of 
the Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002, I 
am pleased to provide the Peace Corps' submission for FY 2010 . 

. If you have any questions, please contact Shahin Nemazee, American Diversity Program 
Acting Manager at 202.692.2145. 

Enclosures 

Sincerely, 

J/j/,14"___ 
~Williams 

Director 
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Since 1961. 

Peace Corps 
NO FEAR ACT 

Annual Report - FY 2010 

Executive Summary: 

In response to the requirements specified in 5 CFR Part 724, we are pleased to provide the Peace 
Corps' annual report for fiscal year 2010 as required by the NO FEAR Act. If you have any 
questions, please contact Shahin Nemazee, American Diversity Program Acting Manager, at 
202-692-2145. 

Sec. 724.302 Reporting obligations 

Part A 

( 1) 'The number of cases in Federal court pending or resolved in each fiscal year and arising 
under each of the respective provisions of the Federal Antidiscrimination Laws and 
Whistleblower Protection Laws applicable to them as defined in Sec. 724.102 of subpart A of this 
part in which an employee, former Federal employee, or applicant alleged a violation(s) of these 
laws, separating data by the provision(s) of law involved;' 

At the end of FY 2010, the Peace Corps had 1 case pending in U.S. District 
Court for the District of Columbia. 

(2) 'In the aggregate, for the cases identified in paragraph (a) (1) of this section and separated by 
provision(s) of law involved: 

(i) The status or disposition (including settlement); 
(ii) The amount of money required to be reimbursed to the Judgment Fund by the agency for 

payments as defined in Sec. 724.102 of subpart A of this part; 
(iii) The amount of reimbursement to the Fund for attorney's fees 

where such fees have been separately designated;' 

At the end of FY 2010, there is a pending motion for summary judgment 
regarding the case listed under Part A(l). The Peace Corps has not made any 
reimbursements of monies to the Judgment Fund, nor has it made any 
reimbursements to the Fund for attorney's fees. 

Paul D. Coverdell Peace Corps ~eadquarlers 1111 20th Street, NW · Washington, DC 20526 www.peacecorps.gov I 800.424.8580 

http://www.peacecorps.gov


(3) 'ln connection with cases identified in paragraph (a) (l) of this section, the total number of 
employees in each fiscal year disciplined as defined in Sec. 724.102 of subpart A of this part and 
the specific nature, e.g., reprimand, etc., of the disciplinary actions taken, separated by the 
provision(s) of law involved;' 

During FY 2010, no Peace Corps employees were disciplined in connection with 
the cases reported in part (1). 

(4) 'The final year-end data about discrimination complaints for each fi scal year that was posted 
in accordance with Equal Employment Opportunity Regulations at subpart G of title 29 of the 
Code of Federal Regulations (implementing section JOI(c) {I) (B) of the No FEAR Act);' 

The agency had the following number of formal EEO cases filed during FY 2006 
to FY 2010: 

I Peace Corps Formal EEO Com Jlaints by Year - FY-2005 to FY-2009 I 

FY FY FY FY FY 
Complaint Basis 2010 2009 2008 2007 2006 

Age 3 I 3 l I 
Color I I 
Disability I I 
National Origin 3 
Race 3 3 I I 
Religion 
Reprisal/Retaliation 1 3 2 2 
Sex 2 2 2 I 

Total Complaints 4 4 3 2 2 

(5) ' Whether or not in connection with cases in Federal court, the number of employees in each 
fiscal year disciplined as defined in Sec. 724.102 of subpart A of this part in accordance with any 
agency policy described in paragraph (a) (6) of this section. The specific nature, 
e.g., reprimand, etc., of the disciplinary actions taken must be identified. ' 

From FY 2006 to FY 2010, there were no disciplinary actions taken by the Peace 
Corps as defined in Section 724.102 of subpart A. 

(6) 'A detailed description of the agency's policy for taking disciplinary action against Federal 
employees for conduct that is inconsistent with Federal Antidiscrimination Laws and 
Whistleblower Protection Laws or for conduct that constitutes another prohibited 
personnel practice revealed in connection with agency investigations of alleged violations of 
these laws;' 

The agency's policy is in the attached, "Equal Employment Opportunity 
Statement" (attachment 1). 



(7) ' An analysis of the information provided in paragraphs (a) (l) through (6) of this section in 
conjunction with data provided to the Equal Employment Opportunity Commission in 
compliance with 29 CFR part 1614 subpart F of the Code of Federal Regulations. Such analysis 
must include: 

(i) An examination of trends; 
(ii) Causal analysis; 
(iii) Practical knowledge gained through experience; and 
(iv) Any actions planned or taken to improve complaint or civil 

rights programs of the agency with the goal of eliminating 
discrimination and retaliation in the workplace;' 

The EEO Manager includes information within the agency's numerous training 
syllabi that address the subject of retaliation as it relates to 
supervisory/management responsibilities. As stated in our Equal Employment 
Opportunity policy, all Peace Corps employees, applicants and Volunteers, cannot 
be denied equal opportunity under applicable laws for employment or Volunteer 
service opportunities because of his or her race, color, religion, sex, national 
origin, age (over 40), disability, sexual orientation, marital status, political 
affiliation, union membership, or history of participation in either the EEO 
process or grievance procedure. Additionally, our policy on the Prevention and 
Elimination of Harassment in the Workplace states that retaliating against an 
employee, trainee or Volunteer for his or her opposition to discrimination or 
participation in the discrimination compJaint process is not tolerated at our 
agency. All employees, supervisors, and contractors review these policies during 
orientation as well as during annual mandatory EEO training. Please see both of 
the attached agency policy statements entitled, 
"PEACE CORPS EQUAL EMPLOYMENT OPPORTUNITY (EEO) POLICY 
STATEMENT" (attachment 1) and "PEACE CORPS POLICY ON THE 
PREVENTION AND ELIMINATION OF HARASSMENT IN THE 
WORKPLACE" (attachment 2) for further information. 

(8) 'For each fiscal year, any adjustment needed or made to the budget of the agency to comply 
with its Judgment Fund reimbursement obligation(s) incurred under Sec. 724.103 of subpart A of 
this part;' 

The agency has had to make no changes ($0) to the budget in order to comply 
with this regulation. 

(9) The agency's written plan developed under Sec. 724.203(a) of subpart B of this part to train 
its employees. 

Please see the attachment entitled, "Peace Corps Training Plan" (attachment 3) 
for the agency's written training plan. 



THE DIRECTOR OF THE PEACE CORPS 
WASHINGTON, D.C . 

PEACE CORPS EQUAL EMPLOYMENT OPPORTUNITY (EEO) 
POLICY STATEMENT 

As Director, I want to affirm to all Peace Corps employees and Volunteers that no person 
will be denied equal opportunjty under applicable laws for employment or Volunteer 
service opportunities because of his or her race, color, religion, sex, national origin, age 
(over 40), disability, sexual orientation, marital status, political affiliation, union 
membership, or history of participation in either the EEO process or grievance procedure. 

The Peace Corps is both a federal agency and a vehicle through which American citizens 
offer needed assistance to people around the world and, in doing so, promote greater 
cross-cultural understanding between Americans and the people of our host countries. 
The fulfillment of the Peace Corps' mission to foster greater understanding among the 
world's citizens requires that we adhere to the highest standards with respect to equal 
employment opportunity for all Volunteers, employees, and applicants. Discrimination 
based on factors that have no bearing on a person's ability to serve and perform his or her 
duties is not permitted and will not be tolerated. 

Aaron S. Williams, Director Dale 



THE DIRECTOR OF THE PEACE CORPS 
WASHINGTON, O.C . 

PEACE CORPS POLICY ON THE PREVENTION AND ELIMINATION OF 
HARASSl\.fENT IN THE WORKPLACE 

The Peace Corps is committed to maintaining high standards of conduct in the workplace 
and providing all employees, Volunteers, and trainees a work environment that is free 
from harassment. Examples of offensive conduct include, but are not limited to: 

• Offensive verbal conduct such as obscene language, epithets, suggestive 
statements or innuendo, or derogatory comments 

• Unwelcome physical conduct, such as touching or gestures 
• Creating or displaying offensive graphic materials in the workplace that relate to 

race, sex, sexual orientation, religion, color, national origin, age, marital status, 
disability, political affiliation, or union membership 

• Retaliating against an employee, trainee or Volunteer for his or her opposition to 
discrimination or participation in the discrimination complaint process 

Harassment may occur when (1) submission to offensive conduct is made, either 
explicitly or implicitly, a term or condition of an employee's employment or a trainee or 
Volunteer's service; (2) submission to or rejection of offensive conduct by an individual 
is used as the basis for tangible decisions affecting employment or a trainee or 
Volunteer's service; or (3) the offensive conduct unreasonably interferes or is intended to 
interfere with an employee, trainee or Volunteer's performance or creates an 
intimidating, hostile, or offensive work environment. 

If you want to preserve your right to file a claim of discrimination or harassment through 
the EEO complaint process, you must contact the Office of American Diversity Program 
(ADP) within 45 days of the incident, if you are an employee, or 30 days of the incident, 
if you are a trainee or Volunteer. To contact ADP to report discrimination or harassment, 
to seek guidance or counseling, or to file a claim of discrimination or harassment, you 
may contact ADP by phone at (202) 692-2137, via e-mail at adp@peacecorps.gov, or by 
mail at Peace Corps, ADP, 1111 20th Street, NW, Washington, DC 20526. 

Date 

mailto:adp@peacecorps.gov


SUPERVISORY TRAINING 

Monday, January 31, 2011 
Peace Corps Headquarters 

Washington, DC. 



Office of American 
Diversity Program 

• Shirley A. Everest 
Expert Consultant, x 2137 

·• Shahin Nemazee 
American Diversity Program Manager, x 2145 

• Janet Bernal 
EEO and Diversity Training Specialist, x 2113 

• Melanie Huckstep 
Management Analyst/EEO Specialist, x 2139 

• EEO Counselors (Collateral-Duty Status) 



• 

AMERICAN DIVERSITY PROGRAM 
FUNCTIONS 

• Federally Mandated Office for every Federal Agency 

• Resource to provide Advice and Guidance re Workplace Issues and Concerns 

• Customized Training 
- Supervisory Responslbilitles 
- Proactive Prevention of Discrimination and Harassment 
- Diversity In the Workplace 
- Federal Regulations 

• EEOC Compliance 
- EEO Complaint Processing (29 CFR 161-4) 
- Alternative Dispute Resolution (ADR/Medlatlon) 
- Reasonable Accommodations (Rehabilitation Act) 
- No Fear Act 
- EEOC Management Directive-715 Annual Compliance Reporting 
- EEO Critical Element: Required for all Supervisors & Managers 
- Mandatory Training relating to discrimination, harassment and 

federal regulations 



WHY ARE WE HERE? 

• Federal Requirement 
• Roles & Responsibilities of Supervisors 

and Managers as it relates to: 
-Workplace discrimination and 

harassment 
-EEO Complaint Process 
-Vigorous Enforcement of Federal Laws 

and Agency Policies 



Federal Regulations 

• Title VII of the Civil Rights Act 
• No Fear Act enacted by Congress 

• Age Discrimination in Employment Act 
,..:~,~,. • Equal Pay Act of 1963 

~~ 
· • Rehabilitation Act of 1973 

• Genetic Information Non-Discrimination 
Act of 2008 (GINA) 

• EEOC Management Directive-715 



• 

TITLE VII of the 
Civil Rights Act 

• Prohibits Discrimination toward Federal employees 
concerning the terms and conditions of 
employment 

• Title VI I Protected Categories: 
- Race, Age, Sex, Reli~ion, Disabilities, National Origin, 

Color, Reprisal/Retahation 

• Categories NOT Protected by Title VI I, but protected 
by Peace Corps policies and other Federal 
Regulations: 
- Marital Status, Parental Status, Sexual Orientation, Gender 

Identity, Political or Union Affiliation, GINA information 



No Fear Act 

• The Notification and Federal Employee Antidiscrimination and 
Retaliation (No FEAR) Act 

• The Act requires Federal agencies to: 

- Reimburse the Treasury Judgment Fund for payments 
made in Federal District cases finding violations of 
discrimination and whistleblower laws. 

- Post information on its public website relating to 
complaints of discrimination and annually report to 
Congress 

- Train employees 



Age Discrimination in 
Employment Act 

_--.. , • protects individuals who are 40 years of age 
or older from employment discrimination 

• unlawful to discriminate against a person 
because of his/her age with respect to any 
term, condition, or privilege of employment, 
including hiring, firing, promotion, layoff, 
compensation, benefits, job assignments, 
and training. 



Equal Pay Act of 1963 

• Aimed at abolishing wage disparity 

• Prohibits discrimination in pay based on sex 



The Rehabilitation Act of 1973 

• Prohibits employment discrimination against 
Federal employees and applicants with 
disabilities. 

• Federal agencies must provide reasonable 
accommodations for an employee or an 
applicant with a disability. 



, 

Genetic Information 
ondiscrimination Act of 2008 (GINA) 

• Prohibits discrimination against employees or 
applicants based on genetic information. 

• Restricts employers from requesting, 
requiring or purchasing genetic information, 
and strictly limits the disclosure of genetic 
information. 

• "Safe-harbor'' language should be used if you 
must request medical information from an 
employee 



Protection .Against 
Reprisal or Retaliation 

• All of the aforementioned laws protect 
employees from reprisal for exercising their 
rights: 
- Filing an EEO Complaint 
- Requesting Reasonable Accommodations 
- Participating in the EEO Process as a Witness or 

a Complainant 
- Raising issues or concerns to their 

Supervisor/Manager 



Management Directive{MD) - 715 

• Policy and reporting guidance provided by the EEOC 
in establishing and maintaining effective programs of 
equal employment opportunity 

• Demonstrate a firm commitment to equality 

• Communicate commitment through the ranks from 
the top down 



" 

As a Supervisor or Manager, I Am 
··--- Responsible for ... 

• Disseminating and Discussing the Director's 
Policies with Staff 

• Recognizing, Preventing and Promptly 
Correcting any Instances of Inappropriate 
Behavior 

• Actively Enforcing the Agency Policies 

, • Providing Reasonable Accommodations 



' 

Recognizing, Preventing and Promptly 
Correcting 

• Inappropriate Behaviors must be addressed with the 
following actions: 
- Discussions with victim and/or harasser 
- If warranted, interviews with others who have first-

hand information 
- Documentation 
- Discipline, if appropriate 
- Contact ADPM for Advice and Guidance 

relating to. appropriate documentation, 
procedures, etc. 



.. 

Actively Enforcing 
Agency Policies 

• Taking Appropriate Actions to Address any 
Instances of Inappropriate Behavior 

• Periodic discussions with staff regarding their 
responsi·bilities relating to their obligations to report 
discrimination or harassment in the workplace 

• Contact ADPM for procedural advice and guidance 
when handling inappropriate behavior-type situations 



MANAGER'S DISCRETION 

• Fair and Equitable treatment of employees is NOT 
the same as "identical" treatment. 

• Managers and Supervisors have discretion within the 
parameters of agency policies and procedures that 
enable them to make different decisions for different 
employees. Both decisions can be fair and equitable 
so long as the decisions are not based on an illegal 
consideration, i.e., race, gender, age, etc. 



Who Files EEO Complaints 

• Employees who are not engaged 

• Employees who are not Recognized 

• Employees who do not have ongoing dialogues with 
their Supervisors 
- To discuss assignments/progress 

- To receive feedback 

, • Employees who do not feel free to express their 
opinions and/or concerns to their Supervisors 



Harris Survey 

• 70% Supervisors Responded 
- Employees are engaged 
- Employers understand how their role fits into the 

"BIG" picture. 

• 30°/o Employees Responded 
- Their supervisors do not know them or their 

functions 
- Do not know how their roles fit into the "BIG" 

picture 



ENGAGEMENT 

• Communication 
- Open and Honest 
- 2-way open-ended communication 

• Connection 
- Hold employees accountable 
- Constructive feedback 
- Establish positive work environment 

• Courage 
- To address and resolve problems 
- To manage poor performances 



.. 

EEO COMPLAINT PROCESS 
Informal Process 

•Employees: 45 days to file 
•Volunteers: 30 days to file 
•EmployeeNolunteer Contacts ADP 
•ADP Assigns an EEO Counselor (Informal Process) 

•Rights and Responsibilities 
•Right to Representative 
•Complainant can remain anonymous · 

•30 days to conduct informal inquiry 
•60 to 90 Days: Mediation/Extension 
•Final Interview upon completion of 
Counseling process 



• 

EEO COMPLAINT PROCESS 
Formal Process 

•180 Days 
•Complainant cannot remain anonymous 
•EEO Investigator (contractor) 
•Sworn Affidavits Taken 
•Extensive Documents 
•After Completion 

•EEOC Hearing 
•Final Agency Decision 



• 

EEO COMPLAINT 
Processing Times 

• EEO Counseling (Informal Process): 
- Complainant: 20 hours 
- Manager: 20 hours each 
- Witnesses: 4 hours each 

• Investigation (Formal Process): 
- Complainant: 40 hours 
- Manager & Employee: 40 - 60 hours each 
- Witnesses: 8 hours each 

• Preparation for Hearing: 
- Complainant: 40 to 80 hours 
- Manager: 40 - 80 hours each 
- Witnesses: 16 hours each 



• 

LEGAL DEFINITION of 
SEXUAL HARASSMENT 

Unwelcomed sexual 
advances, requests for 
sexual favors, and other 
verbal or physical conduct 
of a sexual nature. 



• 

HARASSMENT 

Rights of Employees 

• To work in a 
discrimination/harassment 
free work environment 

• To request that 
unwelcomed, offensive 
behaviors stop. 

• To receive help from the 
supervisor and/or ADP if 
initial request is ignored. 

Responsibilities of 
Employees 

• Not to discriminate or 
harass other employees. 

• To advise others that their 
behaviors are not 
welcome. 

• To dress appropriately for 
the workplace (no vulgar 
or obscene 
clothing/logos). 

• To control your own 
personal behavior. 



RESPONSIBIL TY OF PEACE CORPS 
Supervisory and Management Staff 

• Senior Manapement and Supervisors should be aware of 
the "climate' in their Offices/Divisions/Departments 

• Supervisors and Managers are encouraged to maintain an 
"open-door". ·Let your employees know that they have a 
responsibility to report any discriminatory or harassing 
behaviors and that you encourage them to come to you or 
ADP should these issues occur. 

• Discuss the Director's EEO and Harassment policies with 
your employees. 

• Ensure a legitimate, non-discriminatory reason for the 
decisions you make, i.e., hiring, awards, discipline, travel, 
training, etc. 

• Provide reasonable accommodations to individuals with 
disabilities, if requested to do so. Contact ADP 



SUPERVISORS WANT TO KNOW .... 

• When an EEO complaint is filed against me, will it be 
recorded in my personnel file? 

• What should I do when an employee tells me that he 
feels like there are racial tensions in my department? 

• Do I need to provide a reasonable accommodation 
to an employee with a broken leg? 

• If an employee tells one dirty joke, can another 
employee file a complaint alleging sexual 
harassment? 
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Ann C. Fisher 
Director, Office of Public Affairs 
and Government Relations 

March 30, 2011 

Ms. Jacqueline A. Berrien 
Chairman 

U.S. POSTAL REGULATORY COMMISSION 
Washington, DC 2026tr0001 

Equal Employment Opportunity Commission 
131 M Street, NE 
Washington DC 20507 

Dear Chairman Berrien: 
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The Postal Regulatory Commission (Commission) is pleased to submit a copy of its 
FY201 O Annual Report to Congress on the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002. 
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The Commission is a small independent agency with approximately seventy (70) 
employees. The Commission recognizes that continued effective communication with its 
employees regarding its vision, policies and practices is a critical element in accomplishing our 
mission - to ensure transparency and accountability of the United States Postal Service and 
foster a vital and efficient universal mail system. 

Since the enactment of the No FEAR Act, the Commission has had one administrative 
complaint filed against the agency and no Federal court cases in which discrimination was 
alleged; therefore, there has been no activity over the past seven years to conduct trend 
analysis. Should you have any questions or need additional information with regard to 
Commission activities, please contact me at (202) 789-6803 or Ann.Fisher@prc.gov. 

Sincerely, 

Director, Public Affairs and Government Relations 

Enclosure 

901 New York Avenue• Suite 200 • (202) 789-6830 • www.prc.gov 

http://Ann.Fi5herf5jprc.gov
http://www.prc.gov


U.S. POSTAL 
REGULATORY 
COMMISSION 

Postal Regulatory Commission 

Fiscal Year 2010 

Annual Report to Congress 

on the 

Notification and 

Federal Employee Antidiscrimination 

and Retaliation Act 

of 2002 



The Postal Regulatory Commission (Commission) provides its Annual Report to Congress for 
Fiscal Year 2010 (FY 2010) as required by Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Public Law 107-174. The 
Commission's report includes: the number of cases that were filed in Federal court which 
resulted in judgments, information on awards or compromise settlements; the disposition of 
those cases; any money required to be reimbursed; and the number of employees disciplined 
for discrimination, retaliation, harassment, or other infractions of a provision of law cited in 
Section 201(c) of the No FEAR Act. 

I. SUMMARY 

The Commission had no Federal court cases pending during FY 2010. There were no judgments, 
awards, or compromised settlements paid from the Judgment Fund on behalf of the Postal 
Regulatory Commission for retaliation under the Whistleblower Protection Act. No complaints 
were filed against the Commission during FY 2010. No Commission employees were disciplined 
for discrimination, retaliation, harassment or other infractions of a provision of law cited in 
Section 201 (c) of the No FEAR Act during FY 2010. 

The Commission is a small independent agency with seventy (70) employees. Employee 
feedback received from our recent human capital survey indicated that most employees feel 
that the Postal Regulatory Commission is a good place to work. Commission management 
attempts to foster a harmonious workplace, with employees given meaningful opportunities for 
advancement and increased responsibilities. Management believes that these efforts are 
important reasons for the absence of complaints and/or discipline cases in FY 2010. 

On December 16, 2010, the Commission conducted mandatory training on equal employment 
opportunity laws and rights and remedies provided by the No FEAR Act. The training also 
addressed Office of Personnel Management's (OPM) regulations, diversity, the Whistleblower 
Protection Act (WPA), prohibited personnel practices, conflict resolution, and alternate dispute 
resolution (ADR). Training is provided annually for all employees and within ninety (90) days all 
new hires view the presentation and a certification sheet is placed in their OPF. Employees are 
encouraged to identify and resolve workplace issues at the earliest stages. Commission 
management expects that attention to early resolution of workplace issues, briefings, and 
training on the No FEAR Act will help the Commission continue its exemplary record regarding 
workplace issues. 

The Commission recognizes that continued effective communications with its employees about 
changes in its policies and practices is an important factor in addressing and allaying employees' 
workplace concerns. Additionally, the Commission recognizes that training in ADR and conflict 
management skills for supervisors and managers is critical to resolving workplace conflicts 
before they become formal complaints. 



: 

11. DATA 
Civil cases. Section 203(a)(l) of the No FEAR Act requires that each Federal agency include in 
its Annual Report "the number of cases arising under each of the respective provisions of law 
covered by paragraphs (1) and (2) of section 201 (a) in which discrimination on the part of such 
agency was alleged." During FY 2010, no Federal court cases involving the Commission were 
filed or were pending. There were no judgments, awards or compromised settlements paid 
from the Judgment Fund on behalf of the Commission for retaliation under the Whistleblower 
Protection Act. 

Reimbursement to the Judgment Fund. OPM published final regulations in the Federal 
Register on May 10, 2006, to clarify the agency reimbursement provisions of Title II of the No 
FEAR Act. These regulations state, among other things, that the Financial Management Service, 
U.S. Department of the Treasury (FMS) will provide notice to an agency's Chief Financial Officer 
within 15 business days after payment from the Judgment Fund. The agency is required to 
reimburse the Judgment Fund within 45 business days after receiving the notice from FMS or 
must contact FMS to make arrangements in writing for reimbursement. For FY 2010, no 
payments were made from the Judgment Fund on the Commission's behalf; therefore, no 
reimbursements were necessary. 

Type of Disciplinary Actions. Section 203(a)(4) of the No FEAR Act requires that Federal 
agencies include in the Annual Report to Congress "the number of employees disciplined for 
discrimination, retaliation, harassment, or any other infraction of any provision of law referred 
to in paragraph (1)." OPM's final regulation issued December 28, 2006, provides that these 
cases refer to the number of discrimination cases for which the Judgment Fund paid on behalf 
of the agency. The final regulations define disciplinary actions to include any one or a 
combination of the following actions: reprimand, suspension without pay, reduction in grade or 
pay, or removal. OPM's final regulations also provide that whether or not in connection with 
cases in Federal court, Federal agencies are to report the total number of employees disciplined 
and the specific nature of the disciplinary action taken in accordance with agency policy that 
prescribes disciplinary action for discrimination, retaliation, or harassment conduct and 
whistleblower protection law violations. No disciplinary actions were taken by the Commission 
in FY 2010. 

Trend Analysis. Since the No FEAR Act became effective on October 1, 2003, no complaints 
have been filed in Federal court cases in which discrimination was alleged. The Commission is 
providing current and past No FEAR Act fiscal year information for review. However, because 
no complaints have been raised in the past seven years, an absence of data precludes any 
meaningful trend analysis. 
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UNITED STATES PATENT AND TRADEMARK OFFICE 

Office of Equal Employment Opportunity and Diversity 

The Honorable Jacqueline Berrien 
Chairwoman 
Equal Employment Opportunity Commission 
131 M Street, N.E. 
Washington, DC 20507 

Dear Madam Chairwoman: 

I am pleased to send you the enclosed copy of the United States Patent and Trademark Office's 
Fiscal Year 2010 annual report prepared in accordance with Section 203 of the Notification and 
Federal Employee Antidiscrimination and Retaliation Act of2002 (No FEAR Act), Public Law 
No. 107-174. 

This report provides information about the number of cases arising under the respective areas of 
law cited in the No FEAR Act where discrimination was alleged; the amount of money required 
to be reimbursed by USPTO to the Judgment Fund in connection with such cases; the number of 
employees disciplined for discrimination, retaliation, harassment or other infractions of any 
provision of law referred to under the Act; and an analysis of trends. 

Sincerely, 

Bismarck Myrick 
Director, Office of EEO and Diversity 

Enclosure 
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I. Executive Summary 

The United States Patent and Trademark Office (USPTO or Agency) provides its Annual 

Report to Congress as required by Section 203 of the Notification and Federal Employee 

Antidiscrimination and Retaliation Act of2002 ("No FEAR Act"), Public Law No. 

107-174, and the Office of Personnel Management's regulations implementing Title II of 

the No FEAR Act found at 5 C.F.R. Part 724 (2011). 1 

During Fiscal Year (FY) 2010, then~ were sixteen (16) Federal court cases filed or 

pending against the USPTO. To date, no FY 2010 cases have resulted in a judgment 

against the USPTO, and no USPTO employees have been disciplined for discrimination, 

retaliation, harassment, or other infractions of a provision of law cited in the No FEAR 

Act stemming from Federal court actions. 

There were thirty-three (33) administrative complaints filed against the USPTO during 

FY 2010. These thirty-three (33) complaints contained sixty-one (61) allegations of 

discrimination.2 Although no FY 2010 administrative cases have resulted in a fmding of 

discrimination, harassment, or other infractions of a provision of law cited in the No 

FEAR Act, the Agency administered discipline on five (5) occasions as a result of 

internal investigations into alleged violations of the Agency's nondiscrimination and anti

harassment policies. 

The USPTO believes that several reasons contribute to the lack of findings of 

employment discrimination. Most notably, perhaps, is the fact that most ofUSPTO's 

workforce operates in a production-based environment, which measures performance in 

transparent, quantitative terms. With fewer subjective personnel decisions, many 

employees feel more content, and less suspicious of management's decision-making. In 

addition, the USPTO credits its Equal Employment Opportunity (EEO) training program, 

which includes mandatory EEO training for all newly hired employees and all managers. 

1 USPTO is an agency of the United States within the Department of Commerce. See 35 U.S.C. § !(a). 
2 While a single complaint of alleged harassment generally contains more than one specific alleged 
incident, for these purposes a harassment complaint is treated as a single incident. 
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In reviewing the complaint filing trends, it is evident that the Agency's efforts to create 

an effective alternative dispute resolution (ADR) program has reduced the number of 

workplace disputes that would have otherwise evolved into complaints. 

II. Introduction 

The No FEAR Act was signed into law by President George W. Bush on May 15, 2002, 

and became effective on October 1, 2003. Congress concluded that the United States and 

its citizens are best served when the Federal workplace is free of discrimination and 

retaliation. Congress found that in order to maintain a productive workplace that is fully 

engaged with the many important missions before the Government, it is essential that the 

rights of employees, former employees, and applicants for Federal employment under 

antidiscrimination and whistleblower protection laws be steadfastly protected and 

agencies that violate these rights be held accountable. 

The No FEAR Act requires, inter alia, Federal agencies to submit annual reports to the 

Speaker of the House of Representatives, the President pro tempore of the Senate, the 

Committee on Governmental Affairs of the Senate, the Committee on Governmental 

Reform of the House of Representatives, each committee of Congress with jurisdiction 

relating to the Agency, the Chair of the Equal Employment Opportunity Commission, the 

Attorney General, and the Director of the Office of Personnel Management (OPM). 

OPM issued final regulations implementing the annual reporting and best practices 

provisions of Title II of the No FEAR Act on December 28, 2006. 5 C.F.R. pt. 724. 

The annual report must include the number of Federal court cases arising under each of 

the respective areas of law specified in the No FEAR Act in which discrimination or 

whistleblowing was alleged; the status and/or disposition of these cases; the amount of 

money required to be reimbursed; the number of employees disciplined; year-end data 

about discrimination complaints; policies implemented related to appropriate disciplinary 

actions against a Federal employee who discriminated against any individual or 
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committed a prohibited personnel practice; and an analysis of the data collected with 

respect to trends, causal analysis and practical knowledge gained through experience. In 

addition, the annual report must include any adjustment needed or made to the budget of 

the Agency to comply with Judgment Fund reimbursement obligations, and a written No 

FEAR Act training plan. 

III. Data 

A) Civil Cases 

Section 203(a)(l) of the No FEAR Act requires that agencies include in their annual 

Report to Congress "the number of cases arising under each of the respective provisions 

of law covered by paragraphs(!) and (2) of section 201(a) in which discrimination on the 

part of such agency was alleged." Section 724 .302 of OPM' s regulations issued on 

December 28, 2006, clarifies section 203(a)(l) of the No FEAR Act stating that the 

agencies report on the "number of cases in Federal court pending or resolved ... arising 

under each of the respective provisions of the Federal antidiscrimination laws and 

whistleblower protection laws." Appendix 1 contains a spreadsheet of FY 2010 Federal 

court activity. The USPTO reports that in FY 2010, there were sixteen (16) Federal court 

cases filed or pending against the US PTO. Fourteen (14) of those cases involved 

allegations of violation of the Civil Rjghts Act of 1964 (Title VII), as amended, 42 U.S.C. 

§ 2000e-16 et seq; six (6) cases involved an allegation of violation of the Rehabilitation 

Act of 1973, as amended, 29 U.SC. § 791 et seq; and, one(!) case involved an allegation 

of a violation of the Age Discrimination in Employment Act of 1967 (ADEA), as 

amended, 29 U.S.C. § 621 et seq. 

B) Reimbursement of the Judgment Fund 

OPM published final regulations on May 10, 2006, clarifying the agency reimbursement 

provisions of Title II of the No FEAR. Act. OPM' s rules require agencies to reimburse 

the Judgment Fund for payments made in connection with proceedings involving Federal 

antidiscrirnination and whistle blower protection laws. During FY 2010, the US PTO had 

no cases requiring reimbursements to the Judgment Fund for Federal Court cases with 

claims involving antidiscrirnination and whistleblower protection laws. 
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C) Disciplinary Actions 

Section 203(a)(4) of the No FEAR Act requires that agencies include in the annual 

Report to Congress the number of employees disciplined for discrimination, retaliation, 

harassment, or any other infraction of any provision of law stemming from Federal court 

cases. 3 USPTO reports that there were no disciplinary actions stemming from Federal 

court cases involving allegations of discrimination or whistleblower violations in FY 

2010. 

OPM's regulations found at 5 C.F.R. § 724.302(a)(5) clarify that the No FEAR Act also 

requires that agencies report to Congress the number of employees disciplined "[ w ]hether 

or not in connection with cases in Federal court" for violations oflaw covered by the No 

FEAR Act. Further, the No FEAR Act requires that, with respect to each such law, the 

Federal agency report on the number of employees who were disciplined in accordance 

with such policy and the specific nature of the disciplinary action taken. During FY 

2010, the USPTO took five (5) disciplinary actions against its employees as a result of 

internal investigations into alleged instances of harassment. Please see attached 

Appendix2. 

D) Final Year-Rnd Data 

The final year-end data for FY 2005 through 20 I 0, posted pursuant to Section 

30l(c)(l)(B) of the No FEAR Act, is included in Appendix 3. The final year-end data 

indicates that during FY 2010, there were thirty-three (3 3) complaints of discrimination. 

To date, no findings of discrimination resulted from these thirty-three (33) complaints of 

discrimination. 

E) Policy Desctiption of Disciplinary Actions 

Section 203(a)(6) of the No FEAR Act requires that agencies include in their annual 

Report to Congress a detailed description of the policy implemented by the agency 

3 OPM's regulations found at 5 C.F.R. § 724.102 define disciplinary actions to include aoy one or a 
combination of the following actions: reprimaod, suspension without pay, reduction in grade or pay, or 
removal. 

6 



relating to disciplinary actions imposed against a Federal employee who discriminated 

against any individual in violation of any of the antidiscrimination laws and 

whistleblower protection laws. There are three policy statements issued by the Agency 

governing disciplinary actions for violations of the antidiscrimination laws and the 

whistleblower protection laws. They are as follows: Policy on Discipline and Penalties 

(Nov. 2, 2006); Agency Administrative Order 202-955 USPTO Anti-Harassment Policy 

And Complaint Procedure (Dec. 2, 2004); and Agency Administrative Order 214-01 

USPTO Non-Discrimination Policy (May 18, 2004). These documents are attached 

hereto as Appendices 4, 5, and 6, respectively. The degree of discipline issued to an 

employee for misconduct is determined on a case-by-case basis. Factors that are weighed 

when determining the severity of discipline issued include: the type of offense, any prior 

corrective actions issued to the employee, the position the employee holds, and the 

particular circumstances of the situation. 

IV. Examination of Trends, Causal Analysis, Practical Knowledge 

Employees filed thirty-three (33) administrative complaints against the USPTO during 

FY 2010. This appears to be indicative of a downward trend in complaint caseload. In 

FY 2005, the Agency had fifty-seven (57) complaints. There were forty-two (42) and 

forty-three (43) complaints in FYs 2008 and 2009, respectively. This year's thirty-three 

(33) complaints is a continuation of that downward trend. 

The most commonly raised issues of discrimination this year were non-sexual harassment 

and discriminatory performance evaluations/appraisals. Both have remained significant 

issues since FY 2005. Interestingly, The number of complaints raising promotion/non

selection has continued a downward trend since FY 2005. Only two (2) complaints 

raised that issue this year as compare•i to twenty-one (21) in FY 2005. 

Over the past five fiscal years, US PTO has also experienced a significant decrease in the 

number of complaints in which race was raised as a basis. In FY 2005, race was raised in 

forty-six ( 46) different complaints and was the most commonly raised basis that year. 
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This year race was raised thirteen (13) times and was the third most commonly raised 

basis. 

The USPTO believes these numbers reflect the Agency's efforts to maintain a fair and 

inclusive workplace, and the USPTO's data stands in proportion with other executive 

agencies in the Federal sector. 

During FY 2010, the US PTO did not have a finding of discrimination or a finding of a 

violation of whistleblower protection laws. The US PTO credits its production-based 

environment, which measures performance in transparent, quantitative terms for 

contributing to the lack of findings of discrimination. With fewer subjective personnel 

decisions, many employees feel more content, and less suspicious, of management's 

decision-making. In addition, the USPTO credits its EEO training program, which 

includes mandatory EEO training for all newly hired employees and all managers. 

V. USPTO Actions Planned or Taken to Improve 

During this year, the US PTO continued to promote an initiative to create new affinity 

groups, such as Women in Science and Engineering, whose memberships include 

employees who have like interests and backgrounds. The Agency has eleven (11) affinity 

groups and the number is growing. Most of these groups are currently participating in a 

mentoring pilot program whose immediate aim is to reduce the attrition of new examiner

trainees and, in tum, reduce the number of discrimination complaints. 

The Agency also continues to increase participation in its ADR program. Currently, the 

USPTO offers ADR to all complainants, except in rare cases as explained in the Equal 

Employment Opportunity Commission's Management Directive 110. The primary types 

of ADR offered by the USPTO are mediations using either a private practitioner or the 

Department of Health and Human Services' Shared Neutrals Program. The Metropolitan 

Washington, D.C. program permits participating agencies the use of trained collateral 

duty mediators. As a participant, the US PTO taps a roster of trained co-mediation teams. 
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The USPTO also offers dispute facilitations utilizing experienced EEO Specialists who 

use dispute resolution techniques to resolve matters raised in EEO counseling. 

Additionally, the US PTO offers early neutral evaluations of counseling cases before the 

participants file complaints. 

The Agency's EEO counselors have aggressively promoted the ADR program that has 

resulted in a marked increase in ADR participation that, in turn, has resulted in 

resolutions. It is hoped this success will be part of a trend to resolve cases before they are 

litigated. 

VI. Adjustment to Budget 

Section 203(a)(8) of the No FEAR Act requires that agencies include in their annual 

report to Congress information about "any adjustment (to the extent the adjustment can 

be ascertained in the budget of the agency) to comply with the requirements under section 

201." The USPTO had no cases requiring reimbursements to the Judgment Fund, and 

thus, no adjustment was made in the Agency's budget for cases involving Federal 

antidiscrimination and whistleblower protection claims. 

VII. Written Training Plan 

Section 202(c) of the No FEAR Act requires agencies to implement a training plan for its 

employees. OPM's regulations at 5 C.F.R. § 724.302(a)(9) require that the written 

training plan be included with the ammal report. The USPTO's written training plan is 

attached hereto as Appendix 7. 
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Appendix 1 

No FEAR Act 
FY 2010 Federal Court Activity 

. 

BASES STATUS 

Title VII 
Plaintiff filed brief in the U.S. Court of Appeals (4th Cir.) on 9/2/09. Agency filed 
response to Plaintiffs appellate brief. Court issue<! mandate of dismissal under 
Fed. R. App. P. 41. on 12/17/09. 2/8/10 Ct. issued mandate. Case closed. 
Plaintiff filed brief in Federal Court of Appeals (4th Cir.) on 3111109. Agency filed 

Title VII brief on 3/30/09. Appellate Court affirmed judgment of District Court on 8/17/09. 
Mandate issued pursuant to Rule 41 (a) on 10/09/09. Case closed. 
Plaintiff filed case in the U.S. Court of Appeals (Fed. Cir.) on 5/20/09. Plaintiff 
filed brief on 11/04/09. Agency filed brief on 11/25/09. 

Title VII 3/3/10, Fed. Cir. Ct. of Appeals ruled in favor of Agency; 4/15/10, Plaintiffs 
motion for Rehearing denied; 7/12/10, Plaintiff filed Petition for Cert; 10/4/10, 
S.Ct. denied certiorari. 
Plaintiff filed complaint in U.S. District Court (E.D. Va) on 9/26/08. Agency filed 
motion for summary judgment, which the District Court granted on 4130109. 
Plaintiff filed appeal in the U.S. Court of Appeals {4th Cir.) on 5/28/09. Plaintiff 

Title VII filed brief on 7/22/09. Agency filed brief on 8/24/09. Plaintiff filed reply brief. 
3/23/10, Oral argument ~1eard before Ct; 7/6/10, 4th Cir. Affirmed judgment of 
Dist. Ct.; 9/7110, Ct. denied Plaintiffs petition for rehearing. Case closed. 

Plaintiff filed complaint in Federal District Court (Dist. Columbia) on 1019108. 
Plaintiff amended complaint on 219/09. Agency filed motion to dismiss in part and 
summary judgment on 2124109. Court granted Agency's motion to dismiss in part 
and for summary judgment on 9/21109. Agency filed answer to Plaintiffs 

Title VII amended complaint on 10/5/09. Court issued order for Plaintiff to show cause on 
11/10109. Plaintiff filed response to Order on 1211/09. 
121.2/09 Scheduling Order issued; 6/14110, motion to extend Time to Complete 
Discovery; 9/8110, parties consent to extend time to complete discovery; 9113110, 
Ct. granted motion, disc to conclude 11/1511 O 
Plaintiff filed amended complaint in U.S .. District Court (Dist. Columbia) on 
12/11107. Agency filed motion for summary judgment and to dismiss amended 
complaint on 2121/08. Court issued order granting in part and denying in part 

Title VII, Rehabilitation 
Agency's motion for dismissal and summary judgment on 8/18/08. Mediation 
conducted on 5120/09. 

Act 3/18/09, settlement cont held; 6/2110, Ct. issued scheduling order; 8/6110, Agency 
filed Motion to Dismiss for lack of jurisdiction; 8127110, Plaintiff filed opposition to 
Agency's Motion to Dismiss; 9/24110, Ct. granted Plaintiffs extension to respond 
to Defs Motion to Dismiss 
Plaintiff filed complaint in U.S. District Court (Dist. Columbia) on 8/24/09. Agency 

Title VII, Rehabilitation 
filed motion for summary judgment on 10/27/09. 
2/1/10, Agency brief filed for summary judgment - dismissal; 7/30/10, Ct. issued 

Act order granting Agency's motion for summary judgment and order dismissing case 
with prejudice. 

Rehabilitation Act 
Complaint filed appeal in U.S. Court of Appeals (4th Cir.) on 3/30/10. 7/6/10, Ct. 
granted Plaintiffs motion to extend time to file informal brief; 10/15/10, Ct. issued 
an Order extending Plaintiffs time to file informal opening brief by 10/28/10. 
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Plaintiff filed case in the U.S. Court of Appeals (4th Cir.) on 8/19/09. Order issued 
Title VII re: failure to prosecute/file brief on 10/1/09. Case dismissed, Mandate pursuant 

to Local Rule 45 on 10/28/09. Case closed. 
Plaintiff filed complaint in Federal District Court (E.D. VA) on 7/6/09. Court 
dismissed complaint for failure to comply with Rule 8 of Fed Civil Proc . Plaintiff 
amended complaint on 912109. Agency filed motion to dismiss. 7/13/10, Plaintif 

Title VII filed opening brief; 7/30/10; Defs' filed opening informal brief; 8/26/10, 4th Cir. Ct. 
affirmed Dist. Ct.'s judgment; [10/13/10, Appellant filed petition for rehearing; 
10/13/10, Ct. denied Plaintiff/App's motion; 10/18/10, Ct. issued Mandate. Case 
closed. 
Plaintiff filed case in the U.S. Court of Appeals (Fed. Cir.) on 4/18/08. Court 

Title VII affirmed MSPB decision and sustained removal, rehearing denied on 12/8/08. 
(Mixed Case - waiting on EEOC scheduling order). 

Title VII, Rehabilitation 2/23/10 Complaint filed in District Court (E.D. VA); 11/18/10 pretrial conference. 
Act 

Title VII 
10/9/09 Complaint filed U.S. Dist. Ct (E.D. VA); 9/7/10 Ct granted Agency's 
motion for summary judgment - case dismissed . 
Plaintiff filed complaint in the U.S. District Court (E.D. VA) on 8/25/08. Notice of 
settlement and dismissal; Stipulated Order dismissing case on 2127109. Agency 
filed emergency motion to withdraw and substitute exhibits on 8/19/09. Hearing 

Title VII date set on Motion for protective order on 12/11/09. 
2/26/10, Ct. issued order denying Plaintiffs motion for Protective Order; 8/6/10, 
hearing on U.S.PTO's motion to Dismiss and Summary Judg; 9/7/10; Ct. granted 
U.S. PTO motion for summarv iudament and dismissed case. 
Plaintiffs complaint transferred to the Federal District Court (E.D. VA) on 7/9/09. 
Agency filed motion to dismiss on 7/28/09. Notice of hearing for motion to 

Title VII, ADEA, dismiss on 8/19/09. Plaintiffs counsel disbarred on 9/11/09. Court gives Plaintiff 
Rehabilitation Act 60 days to secure new counsel on 9/15/09. Court dismissed Plaintiffs case 

without prejudice 2/2/10, due to Plaintiffs failure to proceed with response. Case 
closed. 
Plaintiff filed complaint in the U.S. District Court (E.D. VA) on 4/8/09. Agency 

Rehabilitation Act 
filed motion to dismiss on 10/1/09. Plaintiff filed opposition to Agency's motion to 
dismiss on 12/2/09. Hearing on motion to dismiss on 12/4/09. Ct. granted 
Aaencv's motion for summarv iudament on 4/27/10. Case closed. 
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Appendix 2 

Disciplinary Actions Taken in FY 2010 

In Fiscal Year 2010 (FYlO), the Agency took disciplinary action against five (5) 
employees related to violations of the Agency's nondiscrimination and anti-harassment 
policies. 

Two (2) incidents involved patent examiners who allegedly engaged in sexual 
harassment. These cases resulted in oral counselings for the examiners. 

Additionally, in FYl 0, the Agency orally counseled three (3) managers in the Office of 
Chieflnformation Officer (OCIO) for allegedly forwarding a letter written about an 
employee. The letter contained a racially offensive term. The Agency never learned who 
authored and disseminated the letter and was unable to discipline that person. 



Appendix 3 

Equal Employment Opportunity Data Posted 
Pursuant to the No Fear Act: 

US PTO 
For 4th Quarter 2010 for period ending September 30, 2010 

. .. M. dC 1xe ases are nc u e m 1s reno . I I d d. th' rt .. 
Comparative Data 

Previous Fiscal Year Data 2010 
Thru 

Complaint Activity 2005 2006 2007 2008 2009 30-Sep 
Number of Comolaints Filed 57 52 53 42 43 33 
Number of Comolainants 53 48 48 40 41 30 

·. Reoeat Filers 3 4 4 1 2 3 
Comparative Data 

Previous Fiscal Year Data 2010 
Complaints by Basis Thru 

Note: Complaints can be filed alleging 
30-Sep 

multiple bases. 2005 2006 2007 2008. 2009 
The sum of the bases may not equal 
total comolaints filed. 

.· Race 46 31 29 25 19 13 
Color 13 10 9 11 7 3 

.·Religion 7 2 3 4 2 0 
· Reprisal 25 32 31 27 24 20 

·. Sex 26 21 13 16 16 14 
·. National Origin 5 11 7 11 8 2 
. Equal Pay Act 2 0 0 0 0 0 

Age 15 17 19 12 10 12 
Disability 6 15 18 15 16 10 
Non-EEO 0 0 0 2 0 1 



········ 
Comparative Data 

Previous Fiscal Year Data 
2010 

Complaints by Issue Thru 
Note: Complaints can be filed alleging 

30-Sep 
multiple bases. 

2005 2006 2007 2008 2009 
The sum of the bases may not equal 
total comolaints filed. 
Appointment/Hire 4 4 3 7 4 1 
Assignment of Duties 10 5 13 8 4 5 
Awards 1 2 2 2 1 0 

. 
. Conversion to Full-time 0 0 0 0 0 0 

Disciplinary Action 
Demotion .. · .. ·. -_-,;_- ,- ''' ,- -_._ ... , -- - o-.. - ---·o- :· -- 0 . -.-i-o ---_· .. 0 • 0 .• . 

. < Reprimar\d . . .• .··.· 
. · .. · 

. . -2- :_-.. < 2 •. -. ·3 .-.--·· .·· . 3 .. · 3 . 3 •·.·. . .· .• 
. 

. Susoension ·. ·· · . .. · . " - - ,. 1 .. :,. 3.,. ;' .·. 0. ;.> .1 I .5 ·.·· .. 2 . -.. _·-·'_·2. -
. 

·. . •.•. Removal 0 > '·- .. -:>-: .· :• .. 4 .·· .··. 5 ·2 0 .• .. ·2 .· . 3 
-· .. - ··:- Other·-·' - -- : -·_· , __ .. · ---::. · --_. ··_ . . 3 I'"' :2 ·· .. · : .. :3 . ": 0 .:· ._.-.:_ '2- -. .··.• 0 . 

Duty Hours 2 2 3 3 0 2 
Evaluation Appraisal 14 16 14 12 7 12 
Examination/Test 0 0 1 0 0 0 
Harassment 

Non-Sexual · .. . . 18 . 15 ... ·· 18 ' 3 12 . . 11 
. Sexual .. ·· . · .. . . . . .. 1· - - . 2 · .. 2 . 1 .·· . 1 • 0 .· 

Medical Examination 0 0 0 0 0 0 
Pay (Including Overtime) 2 1 1 1 0 1 
Promotion/Non-Selection 21 10 10 8 8 2 
Reassi!:mment 
.. Denied ····•· • ... ·· •· . . 2 0 • .1 . .. 1 ,' 1 _.-- ' .·. 0 

·.·. ... Directed ' ;.- ._· --· -. .. : . ;' - - ' '.-'.>'_,·., - ··. .I . ·1 . 2 _. .. _ . 1. > '.Q - ··1- 1 . ... ·. 0 
· Reasonable Accommodation 2 5 9 6 5 4 
· Reinstatement 0 0 0 0 0 0 

Retirement 0 1 0 0 0 1 
Termination 0 1 10 10 8 2 
Terms/Conditions of Employment 4 8 11 6 10 4 
Time and Attendance 4 3 1 0 2 2 
Training 5 0 3 1 0 3 
Other 7 11 5 7 7 3 .. · 



. Comparative Data 
. 2010 

Previous Fiscal Year Data 
Thru 

Processina Time 2005 2006 2007 2008 I 2009 30-Seo 
Complaints pendinq during fiscal year 

Average number of days in investigation 334.48 187.28 168.4 167.04 186.15 219.03 

. Average number of days in final action 159.58 125.12 26.61 26.89 36.83 46.76 
Complaint pendinQ during fiscal year where hearinq was requested 

Average number of days in investigation 338.17 152.59 168.52 173.25 183.65 209.94 

. Average number of days in final action 29 22.27 18 32.94 23 26.29 
·. Complaint pendinq during fiscal year where hearinq was not requested 

Average number of days in investigation 330.17 232.37 168.27 161.71 189.09 226.05 
. 

Averaqe number of days in final action 877.75 206.32 32.09 21.75 47.46 57 
Comparative Data 

Previous Fiscal Year Data 2010 
Thru 

Complaints Dismissed bv Aaencv 2005 2006 2007 2008 2009 30-Seo 
Total Complaints Dismissed by Agency 11 25 12 5 7 4 
Average days pending prior to dismissal 268 64 77 60 54 59 

Complaints Withdrawn bv Complainants 
Total Complaints Withdrawn by 

· Complainants 6 9 4 5 5 2 



Comparative Data 

Previous Fiscal Year Data 
2010 
Thru . 

Total Final Agency Actions Finding 2005 2006 2007 2008 2009 30-Sell 
Discrimination # % # % # % # % # % # % 

Total Number Findings 0 ... · . 0 .·· 0 ' 0 0 0 
Without Hearing 0 0 0 0 0 0 0 0 0 0 0 0 
With Hearing 0 0 0 0 0 0 0 0 0 0 0 0 

Comoarative Data 
Findings of Discrimination Rendered by 

Previous Fiscal Year Data 
2010 

Basis Thru 
Note: Complaints can be filed alleging 

2005 2006 2007 2008 2009 30-Sep 
multiple bases. 
The sum of the bases may not equal 

# % # % # % #% #% # % total complaints and flndinrts. 
Total Number Findinas 0 . 0 . 0 . .· 0 0 0 

Race 0 0 0 0 0 0 0 0 0 0 0 0 . 
Color - 0 0 0 0 0 0 0 0 0 0 0 0 

. Religion 0 0 0 0 0 0 0 0 0 0 0 0 

. 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 . National Origin 0 0 0 0 0 0 0 0 0 0 0 0 
Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 



.. 
. . ·. 

. .. · . .. 
Findin!1s After Hearing 0 0 ····· .. 0 0 

. 0 0 . I . 

Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 a 0 0 0 

··. 
Sex 0 0 0 0 0 0 a 0 a a 0 a 

. National Origin a 0 0 0 0 0 0 0 0 0 0 0 
Equal Pay Act 0 0 0 0 0 0 0 0 0 a 0 a 
Age 0 0 0 0 0 0 0 0 0 0 0 0 

.. 
Disability 0 0 0 0 0 0 0 0 a 0 0 0 . 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

Findings Without Hearing 0 . · 0 . 0 0 .. 0 0 .. · . ·.·· 
. 

.• Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 a 0 0 0 0 0 0 0 0 0 0 

. 
Re!ig!on 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 a 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Oriain 0 0 0 0 a 0 0 0 0 0 0 0 
Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 a 0 0 0 0 0 



Comoarative Data 

Previous Fiscal Year Data 
2010 
Thru 

Findings of Discrimination Rendered by 2005 2006 2007 2008 2009 30-Seo 
. Issue # % # % # % # % # % # % 

Total Number Findin11s 0 _--.. _. 0 ', -- -' _ .. _ 0 .. 0 0 .· 0 
· · AppointmenUHire 0 0 0 0 0 0 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciolinarv Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

· Dutv Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examinationrrest 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 

. Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
· Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 0 () 0 () 0 0 
Reassianment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
. Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 

. Training 0 0 o· 0 0 0 0 0 0 0 0 0 
Other - User Defined 0 0 0 0 0 0 0 0 0 0 0 0 . .· · ... . 

• 
.· . . . .. . 



-------------------------- - - - - -

Findings After Hearing 0 0 .• 0 0 0 0 
Appointment'Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 o· 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 

· Disciolinary Action 
Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 

·. Suspension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment . 

.. Non-Sexual 0 . 0 0 0 0 0 0 0 0 0 0 0 
Sexua! 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Reassiqnment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
·. Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
.. Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
·· Termination 0 0 0 0 0 0 0 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other - User Defined 0 0 0 0 0 0 0 0 0 0 0 0 



. . . .. . 
. . . 

Findings Without Hearini:i 0 0 0 .· 0 0 0 
AppointmenUHire 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 

· Disciplinary Action 
Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 

. Suspension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

· Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Reassianment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 

. Other - User Defined 0 0 0 0 0 0 0 0 0 0 0 0 



Comparative Data 

Previous Fiscal Year Data 2010 
Pending Complaints Filed in Previous Thru 

Fiscal Years bv Status 2005 2006 2007 2008 2009 30-Seo 
Total complaints from previous Fiscal 
Years 102 101 78 92 69 52 
Total Complainants 86 81 65 77 57 42 
Number complaints pending 

Investigation 4 1 1 0 0 0 
ROI issued, pending Complainant's 
action 1 0 0 0 0 0 
Hearing 49 45 52 41 21 21 
Final Agency Action 2 1 1 0 0 2 
Appeal with EEOC Office of Federal 
Operations 7 9 10 4 4 7 

Comparative Data 

Previous Fiscal Year Data 2010 
Thru 

Complaint Investigations 2005 2006 2007 2008 2009 30-Seo 
Pending Complaints Where Investigations 

' Exceed Required Time Frames 7 1 1 0 0 0 
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Discipline and Penalties 

Preface 

Purpose 

Authority 

Scope 

Definitions 

There is no previous USPTO Agency Administrative Order (AAO) entitled 
Discipline and Penalties, therefore, this Policy is established as a new policy 
and is to be followed when administering discipline and penalties. 

This Policy provides guidance related to the issuance of disciplinary and 
adverse actions for employee misconduct within the United States Patent and 
Trademark Office (USPTO) or (Agency). 

The authority for disciplinary and adverse actions by agencies is set forth in 
Chapter 75 of Title 5, United States Code, and is regulated by part 752 of 
Title 5, Code of Federal Regulations. 

This Policy covers all agency employees, except for those employees 
specifically excluded by law or Executive Order, such as employees excluded 
from procedural protections under 5 United States Code 7511. 

The terms of this Policy apply to all USPTO employees unless these tenns are 
inconsistent with a current agreement negotiated pursuant to the Federal 
Service Labor-Management Relations Statute. When such tenns are 
inconsistent, the tenns of the agreement shall control for employees covered 
by the agreement. 

Discipline is comprised of certain corrective measures that are intended to 
maintain the efficiency of service and encourage employee conduct and 
performance which is compatible with the appropriate and lawful goals, 
practices, policies and procedures of the agency. Examples of discipline 
include reprimands, and suspensions of 14 days or less. 

Adverse action is disciplinary action that is appealable to the Merit Systems 
Protection Board (MSPB). Adverse actions that are appealable to the MSPB 
include suspensions of more than fourteen days, reductions in grade and/or 
pay, furloughs of thirty days or less, indefinite suspensions that exceed 
fourteen days, and removals. 

Continued on next page 



Discipline and Penalties 

Definitions 
(continued) 

Other Corrective Actions are other administrative actions that are part of the 
corrective process but do not rise to the level of formal discipline. Examples 
include letters of counseling, warning, instruction, caution, leave restriction, 
and rescission of flexible schedule or telecommuting options. 

Responsibilities A. The Office of Human Resources 

The Office of Human Resources provides overall management and oversight 
of the Agency's corrective, disciplinary, or adverse action guidelines by: 

1. Issuing Agency-wide disciplinary and adverse action 
guidance and policies; 

2. Promoting accuracy and consistency in delivering disciplinary or 
adverse actions by advising management officials on the coverage 
and application of this order; 

3. Conducting misconduct investigations; and 

4. Maintaining employee files pertaining to disciplinary, or adverse 
actions. 

B. Servicing Human Resources Specialist 

Each servicing Human Resources Specialist (Employee Relations) will 
provide advice and support to supervisors and managers of business units in 
conducting investigations and in taking disciplinary or adverse actions. The 
servicing HR specialist (ER) will review, advise, and assist supervisors and 
managers on such courses of action. Additionally, the servicing specialist 
will prepare disciplinary and adverse action reprimand letters, proposed 
notices and decision letters. The servicing specialist will accompany deciding 
officials to oral reply meetings and provide summaries of oral reply meetings. 
(ER) may obtain legal advice from the Office of General Law on serious 
actions such as a suspension of more than fourteen days or removal. 
Employees' MSPB, EEO, or arbitration appeals of disciplinary or adverse 
action will be the responsibility of the Office of General Law. 

C. Managers and Supervisors 

Supervisors and managers are responsible for administering employee 
corrective, disciplinary, or adverse actions by taking, proposing, or deciding 
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(continued) 

Policy and 
Procedures 

actions as appropriate when they have the authority. The USPTO Business 
Units will determine specific designations or delegations of authority for 
disciplinary and adverse actions. Any official or supervisor who is 
considering taking disciplinary or adverse action must consult the Human 
Resources Office prior to taking such action. 

D. Employees 

Employees are responsible for complying with USPTO regulations and 
policies, adhering to standards of work, conduct, perfonnance, and following 
attendance/leave provisions, etc. Employees are to refrain from any activity 
that a reasonable person could determine would warrant discipline. 

The Office of Human Resources (OHR) develops and· issues policies and 
procedures related to disciplinary and adverse action cases. 

A. No Table of Penalties 

The USPTO will not be subject to a table of penalties. 

B. Selecting the Appropriate Level of Penalty 

Disciplinary and adverse actions shall be in accordance with chapter 75 of 
title 5, United States Code. Managers are advised to consult with the 
Servicing HR Specialist (ER) for assistance with framing supportable 
charges. 

Effect on Other This establishes the USPTO's Policy for Discipline and supersedes any 
Orders previous guidance as applied to the USPTO. 

Approval 

~~··~~ 
Kent~aum 

It {z../ c¥ 
Date 

Director, Human Capital Management 
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Date oflssuance: June 18, 2004 
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AAO 202-955 

ANTI-HARASSMENT POLICY AND COMPLAINT PROCEDURE 

I. PURPOSE 

The purpose of this Order is to provide guidance to managers and supervisors in taking action on 
incidents of allegations of harassment prohibited by Title VII of the Civil Rights Act of 1964, as 
amended, 42 U.S.C. § 2000e et seq., the Equal Pay Act of 1963, as amended, 29 U.S.C. § 206(d) 
et seq., the Age Discrimination in Employment Act of 1967, as amended, 29 U.S.C. § 621 et 
seq., Section 501 of the Rehabilitation Act of 1973, as amended, 29 U.S.C. § 791 et seq., and 
Prohibited Personnel Practices, as amended, 5 U.S.C. § 2302. These statutes prohibit, among 
other things, harassment based on sex, race, color, national origin, age, religion, disability, or 
reprisal. Harassment targeted at any individual or group will not be tolerated by the United 
States Patent and Trademark Office (USPTO). Similarly, employees must feel free to report 
such conduct without fear of retaliation. This Order also provides an expedited, effective 
procedure to encourage employees to come forward with harassment allegations. The 
procedures established in this Order are distinct from the equal employment opportunity (EEO) 
programs of the USPTO. This Order provides an expedited process for reviewing allegations of 
harassment, stopping further incidents of harassment, and taking appropriate corrective action up 
to and including removal from Federal service. The EEO complaint process is focused on 
providing remedial relief to the employee affected by the discrimination. 

II. BACKGROUND 

The USPTO is responsible for maintaining a workplace free of prohibited discrimination. As part 
of this responsibility, supervisors and managers are responsible for addressing and correcting 
employee misconduct. Prohibited harassment involves employee conduct which should be 
immediately addressed and corrected by an appropriate authority within the USPTO. 

Employees have recourse to several forums when they believe that their supervisor has not 
effectively addressed such allegations. The allegations or incidents covered in this Order are 
such that immediate appropriate action by the manager or supervisor to resolve such matters is 
mandatory without regard to which forum an-employee selects in pursuing an allegation. Failure 
of managers and supervisors to address allegations of harassment can result in serious 
consequences for the USPTO. 

III. SCOPE 

This Order covers incidents or allegations of misconduct involving harassment prohibited by 
Federal law, whether ongoing or completed. Prohibited harassment includes conduct by 
supervisors, non-supervisors, and contractors who have access to the USPTO's workplace. The 
conduct covered by this AAO involves: 

• The targeting of an employee for harassment because of his/her sex (this includes 
harassment which is not necessarily sexual in nature) or other protected status; a pattern 
of pervasive harassment in the work unit, including unwelcome behavior towards an 
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AAO 202-955 

individual or individuals which has the purpose or effect of unreasonably interfering with 
an individual's work performance or creating an intimidating, hostile, or offensive work 
environment; or 

• A single incident of prohibited harassment of such a serious nature that the continued 
effective functioning of the unit will be impacted. 

IV. PROCEDURES 

A. Employee Responsibility For Reporting Allegations of Prohibited Harassment 

• Employees are strongly encouraged to report any incident they perceive to be prohibited 
harassment, to include both incidents personally experienced, and those reported to them 
and/or witnessed by them. As soon as the incident occurs, employees may either report it 
to their first or second level supervisor, or to Employee Relations (ER). 

• To the extent possible, the USPTO will protect the confidentiality of employees who 
report prohibited harassment. However, the USPTO cannot guarantee complete 
confidentiality, since it cannot conduct an effective inquiry without revealing certain 
information to the alleged harasser and potential witnesses. The USPTO is committed to 
ensuring that the allegation of harassment is shared only with those who have a need to 
know. 

• Employees who make reports of prohibited harassment or provide information related to 
such reports will be protected from retaliation. 

All reports of prohibited harassment when reported to or received by ER will be promptly 
evaluated to determine if they are within the scope of this AAO. Those reports which fall within 
the scope will be thoroughly and impartially reviewed in accordance with the procedures in this 
AAO. 

B. Management's Resoonsibility For Reporting Allegations of Prohibited Harassment 

• A manager or supervisor who receives an allegation of prohibited harassment from an 
employee must immediately report the allegation to the ER Division Chief. Failure by 
the manager or supervisor to report the allegation could result in corrective action for 
failure to adhere to the provisions of this AAO. 

• In all cases, the manager or supervisor to whom the incident is reported, must inform the 
employee of his or her right to seek counseling from the servicing Equal Employment 
Opportunity Officer or from the Office of Civil Rights. The employee should be 
informed that initial counseling contact must occur within 45 days from the date of the 
alleged harassing event. 

• In some instances, an employee may request that a manager or supervisor keep the 
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employee's allegations of prohibited harassment confidential. In such instances, the 
manager or supervisor is obligated to inform the ER Division Chief of the allegations. 
The responsible manager or supt:rvisor must also inform the employee that the agency 
cannot guarantee complete confidentiality because it has an affirmative duty to prevent 
and correct harassment. 

C. Incidents Where Facts Are Known and Not in Dispute 

Employees may allege, or managers and supervisors may become aware of, incidents of 
prohibited harassment where the facts are not in dispute, i.e., where all parties admit that the 
allegations are true. In such situations, appropriate corrective action, including but not limited to 
stopping any ongoing harassment, should be taken immediately in consultation with the ER 
Division. 

D. Incidents Where Facts Are in Dispute 

Whenever an allegation of harassment has been made, the responsible manager or supervisor 
must refer it to the ER Division Chief. The ER Chief will select someone to conduct an inquiry. 
ER will provide advice and assistance and, where appropriate, conduct an inquiry. Where the 

allegations concern the employee's direct or first-line supervisor or a co-worker in the unit, 
consideration should be given, after consultation with the Office of General Counsel (OGC), to 
undertake immediate measures before completing the inquiry to ensure that the opportunity for 
additional actual or perceived harassment does not occur. Examples of such measures are: 

• Making scheduling changes so as to avoid contact between the parties; using other 
appropriate tools to separate the parties, including details or other temporary work 
assignments, or non-discriminatory leave with pay pending the conclusion of the inquiry; 
or 

• Having the employee report to an alternative supervisor or manager while the inquiry is 
being conducted, ifthe employee voluntarily agrees that this should be done. Such an 
offer to the employee should be made only after consultation with ER and OGC. 

E. Procedures for Conducting an lnfil!i.a 

Any inquiry must result in a record sufficient to support a corrective action to be taken or must 
indicate that there is insufficient evidence to support corrective action. 

• The person selected to perform the inquiry shall take signed sworn statements from the 
employee who has alleged harassment, from the employee against whom the allegations 
are made and from any appropriate witnesses. 

• The person conducting the inquiry is responsible for ensuring that all labor relations 
obligations are met in conducting the inquiry. 

• The following process should be followed in the course of the inquiry: 
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AAO 202-955 

• Confirm the name, position and supervisory chain of the employee; 

• Identify the alleged misconduct and the names of those parties allegedly responsible for 
the conduct; 

• Obtain from the employee a description of the alleged actions/comments, the dates, times 
and locations of the alleged actions/comments, as well as the names of any witnesses to, 
or persons with knowledge of the alleged actions/comments; 

• With regard to allegations of sexual harassment, determine specifically whether the 
employee is claiming that someone has made and/or carried out any threats or promises 
regarding the employee's terms and conditions of employment in relation to the harassing 
conduct; 

• Obtain from those accused of the alleged misconduct a detailed response to each of the 
employee's allegations, as well as the names of witnesses who can corroborate the 
accused's account of events; 

• Obtain appropriate witness statements regarding the alleged misconduct; and 

• Inform all interviewees about the prohibition forbidding retaliation against the employee 
who reported the alleged harassment. 

• When the inquiry is completed, any findings should be shared with the appropriate 
management officials in the business units, and with OGC. 

• In all instances, an inquiry will be completed. Corrective action will be.taken as 
appropriate. 

F. Where an Inquiry Results in a Finding that Misconduct Has Occurred 

In such situations, corrective action, including but not limited to stopping any ongoing 
harassment, shall be immediately taken. ER shall maintain a record of all inquiries conducted in 
accordance with this Order which result in disciplinary action. This record shall be maintained 
in the appropriate ER case file in accordance with established guidelines. This requirement does 
not affect any other record keeping requirements that may apply to inquiries conducted in 
accordance with this Order. 
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V. REPORTING TO THE OFFICE OF INSPECTOR GENERAL 

US PTO officials and employees are not required to report evidence of individual harassment to 
the Office oflnspector General (OIG). If, however, there is evidence of a pattern of harassment 
discrimination within the USPTO, that evidence should be reported to the OIG in accordance 
with DAO 207-10, "Inspector General Investigations." Reporting evidence ofa pattern of 
harassment to the OIG does not relieve the USPTO of its obligations to identify and correct the 
situation. In appropriate cases, the OIG will advise the USPTO ifUSPTO proposed actions 
could interfere with OIG proceedings. 

VI. EEO COUNSELING AND FORMAL EEO C01\1PLAINTS 

• An employee or applicant for employment who believes that he or she has been 
discriminated against on a protected basis must contact an Office of Civil Rights (OCR) 
EEO Counselor prior to filing a formal complaint. If an employee or applicant raises 
issues of harassment during the in formal counseling period, OCR will notify the ER 
CKief. The EEO Counselor will assist management and employees in resolving 
allegations of discrimination but is not authorized to conduct inquiries into employee 
misconduct(the EEO Counselor only conducts limited fact-finding for the purpose of 
informally resolving the matter). The EEO Counselor, with the consent of the employee, 
may extend the informal EEO counseling process for an additional 30 (or 60) days. If the 
counselee does not grant an extension, then the counseling window is only 30 days. 

Where an employee files a formal EEO complaint regarding prohibited harassment, a copy of 
any inquiry done by the USPTO, pursuant to this AAO, will be forwarded to OCR for inclusion 
in the Report of Investigation. 

• EEO complaints are filed against the USPTO. Accordingly, the matter to be decided 
when complaints of prohibited harassment are adjudicated is whether the USPTO acted 
properly in maintaining a workplace free of prohibited harassment. In almost all 
instances, the appropriate manager or supervisor will be informed of the allegation( s) 
either directly by the aggrieved employee or by an EEO Counselor, during the EEO 
process. The USPTO officials who are put on notice of allegations of prohibited 
harassment are responsible for acting in accordance with the requirements of this Order 
and for ensuring that no person is subject to retaliation for opposing any practice made 
unlawful under Federal anti-discrimination law or for participating in any proceeding 
under these statutes. 
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VII. EFFECT ON USPTO POLICY ON ANTI-HARASSMENT 

This Order supersedes the USPTO Policy Statement on Prohibited Harassment in the Workplace, 
dated December 5, 2000. 

ISSUED BY: 

nae Barnard 
ief Financial Officer and 

APPROVED BY: 

y/. 

.,.__ 
hief Admi · trative Officer 1-aT- .Joo'{-

June 18, 2004 
Date 

Date 

OFFICES OF PRIMARY INTEREST: Office of Civil Rights/Office of Human Resources 
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NON-DISCRIMINATION POLICY 

I. PURPOSE 

This Order establishes general policy for the United States Patent and Trademark Office 
(USPTO/Agency) to prohibit discriminatory practices and policies. 

II. POLICY 

.01 It is the policy of the USPTO to prohibit discrimination in employment because of race, 
color, religion, sex, national origin, age, and/or disability. No employee or applicant for 
employment shall be subject to retaliation for opposing any practice made unlawful by anti
discrimination statutes or for participating in any stage pf administrative or judicial proceedings 
under those laws. Authority: Title VII of the Civil Rights Act of 1964 (Title VII), as amended, 
42 U.S.C. § 2000e et seq.; Equal Pay Act of 1963, as amended, 29 U.S.C. § 206(d) et seq.; Age 
Discrimination in Employment Act of 1967 (ADEA), as amended, 29 U.S.C. § 621 et seq.; 
Section 501 of the Rehabilitation Act of l 973 (Rehabilitation Act), as amended, 29 U.S.C. § 791 
et seq.; and 29 C.F.R. pt. 1630 (2003) .. 

. 02 It is the policy of the US PTO to maintain a continuing affirmative program to identify and 
eliminate discriminatory practices and policies, including discrimination in the Agency's 
personnel policies, practices, and working conditions. Authority: 29 C.F.R. § 1614.102(a) 
(2003) . 

. 03 It is the policy of the USPTO to prohibit discrimination in employment based on sexual 
orientation, marital status, and/or political affiliation. Authority: the Civil Service Reform Act of 
1978, 5 U.S.C. § 2302; Executive Order No. 11478 (1969), 34 FR 12985, as amended by 
Executive Order No.13087 (I 998), 63 FR 30097. 

ill. SCOPE 

This Order applies to employees and applicants for employment at the USPTO. 

IV. ACCOUNTABILITY 

.01 The Agency's officials, managers, supervisors, and other employees will be held accountable 
for discrimination, civil rights violations, and related misconduct. 

.02 The Agency will take appropriate corrective or disciplinary action. 

V. EFFECT ON OTHER AAO'S 

This Order supersedes the USPTO Policy Statement on Non-Discrimination 01-17 (2000). 
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ISSUED BY: 

Date 

APPROVED BY: 

Date 1 7 

OFFICE OF PRIMARY INTEREST: Office of Civil Rights 
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Appendlx7 

No FEAR Act Training Plan 

Purpose 

Authority 

Scope 

Instructional 
Materials and 
Method of· 
Training 

Training 
Schedule 

This training plan effectuates the training requirements of the 
Notification and Federal Employees Antidiscrirnination and . 
Retaliation Act of 2002 (No FEAR Act), which requires federal 

__ agencies to train all employees by December 17, 2006, on their 
rights and remedies under the Federal Antidiscrimination and 
Whistleblower Protection Laws. 

The authority for this training plan is set forth in the Notification 
and Federal Employee Antidiscrimination and Retaliation Act of 
2002, Public Law 107-17 4. 

This policy covers all agency employees (including supervisors and 
·managers). All employees must be trained every two years. New 
employees must be trained within 90 days of appointment and 
thereafter, every 2 years. The training is intended to ensure that all 
agency employees are aware of the rights and remedies available to 
t11em as federal employees under both Antidiscrintination Laws and 
Whistleblower Protection Laws. 

Training for current employees is a computer-based one-hour 
training session .. Training for new employees will be both in a 
lecture-style fonnat and computer-based. All computer-based 
training will be Section 508 compliant. · 

The training cycle will occur every two years with the next training 
commencing in D(".cember 2008. 

flfl:ene1+ z 2 I 'ZCO'f-
• ct Training Coordinator Date 
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Recovery Accountability and Transparency Board 
1717 Pennsylvania Avenue NW, Suite 700 

Washington DC 20006-4614 

The Honorable Eric H. Holder, Jr. 
Attorney General 
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- , U.S. Department of Justice 
950 Pennsylvania A venue, NW 
Washington, DC 20530-0001 
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-}> I l Dear Attorney General Holder: 
~-: 

.. 
In accordance with the Notification and Federal Employee Antidiscrimination and ::::o 

Retaliation Act of2002 (No FEAR Act) and the Office of Personnel Management' s ::::> 

implementing regulations, the Recovery Accountability and Transparency Board is submitting 
the attached "Initial and FY 2010 Annual Report to Congress on the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of2002" (Report). 

Any inquiries concerning this Report should be addressed to the General Counsel, 
Recovery Accountability and Transparency Board, 1717 Pennsylvania A venue, NW, Suite 700, 
Washington, DC 20006, telephone (202) 254-7900. 

Enclosure 

Sincerely, 

CJ/?O-
/iPruurer Dure 

General Counsel 

Cc: Speaker of the U.S. House of Representatives 
President Pro Tempore of the U.S. Senate 
Senate Committee on Homeland Security 

And Governmental Affairs 
House Committee on Oversight & 

Government Reform 
Chair, Equal Employment Opportunity Commission 
Director, Office of Personnel Management 
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Antidiscrimination and Retaliation 
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I. Introduction 

The Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 (No 
FEAR Act) and implementing regulations require Federal agencies to submit annual reports to 
the Speaker of the House of Representatives, the President pro tempore of the Senate, the 
Committee on Governmental Affairs of the Senate, the Committee on Government Reform of the 
House of Representatives, each committee of Congress with jurisdiction relating to the Recovery 
Accountability and Transparency Board (Board), the Attorney General, the Chair of the Equal 
Employment Opportunity Commission (EEOC), and the Director of the Office of Personnel 
Management (OPM). This Board submission is in accordance with these reporting 

. I reqmrements. 

II. Background 

The No FEAR Act was signed into law on May 15, 2002, and became effective on October 1, 
2003. The No FEAR Act requires Federal agencies to be accountable for violations of 
antidiscrimination and whistleblower protection laws and to post certain statistical data on their 
websites relating to Federal-sector EEO complaints with the agencies. 

Section 203 of the No FEAR Act requires that each Federal agency submit its annual report to 
Congress no later than 180 days after the end of each Fiscal Year (FY). Federal agencies must 
report, among other things, the number of Federal court cases arising under each of the 
respective areas of Jaw specified in the No FEAR Act in which discrimination was alleged; the 
status or disposition of cases; the amount of money required to be reimbursed; the number of 
employees disciplined; any policies implemented related to appropriate disciplinary actions 
against a Federal employee who discriminated against any individual or committed a prohibited 
personnel practice; an analysis of the data collected with respect to trends; and a causal analysis. 

The President delegated responsibility to OPM for the issuance of regulations governing 
implementation of Title II of the No FEAR Act. OPM has published regulations concerning the 
No FEAR Act's reimbursement provisions, notification and training requirements, and reporting 
and best practices provisions. The EEOC has issued its regulations to implement the posting 
requirements of Title III of the No FEAR Act. The Board has prepared this report based on the 
provisions of the No FEAR Act and OPM and EEOC's final regulations. 

III. Data 

a. Civil Cases 

Section 203(a)(l) of the No FEAR Act requires that Federal agencies include in their annual 
report to Congress ''the number of cases arising under each of the respective provisions of law 

1The Board was established in mid-FY 2009, by the American Recovery and Reinvestment Act of 2009, Pub. L. No. 
111-5, to address an economic emergency occurring throughout the United States. Because the Board was created 
in mid-FY 2009, the Board did not provide an annual report for FY 2009. This report will serve as the Board's first 
submission in accordance with the No FEAR Act reporting requirements. 
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covered by paragraphs (l) and (2) of section 20l(a) in which discrimination on the part of such 
agency was alleged." 5 C.F.R. § 724.302(a)(l) expands on this reporting requirement, stating 
that Federal agencies must report on the "number of cases in Federal court [district or appellate] 
pending or resolved ... arising under each of the respective provisions of the Federal 
Antidiscrimination laws and Whistleblower Protection Laws applicable to them ... in which an 
employee, former Federal employee, or applicant alleged a violation(s) of these laws, separating 
data by the provision(s) of law involved." 
The Board reports that during FY 2010, there were no Federal court cases pending. A review of 
the previous year indicates that there also were no Federal court cases pending in FY 2009. 

b. Reimbursement to the Judgment Fund 

Section 203(a)(3) of the No FEAR Act requires that Federal agencies include in the annual report 
to Congress the amount of money required to be reimbursed by such agencies under section 201 
of the No FEAR Act in connection with each such case. 5 C.F.R. § 724.104 further explains that 
the Treasury Department's Financial Management Service (FMS) will provide notice to an 
agency's Chief Financial Officer within 15 business days after payment from the Judgment 
Fund. The agency is required to reimburse the Judgment Fund within 45 business days after 
receiving the notice from FMS or must contact FMS to make arrangements in writing for 
reimbursement. Pursuant to 5 C.F.R. § 724.302(a)(2)(ii)-(iii), all such reimbursements must be 
reflected in the annual report. 

In FY 2010, the Board was not required to make any reimbursements to the Judgment Fund as no 
payments were made from the Judgment Fund on behalf of the Board. A review of the previous 
year indicates that there also were no payments required to be reimbursed in FY 2009. 

c. Types of Disciplinary Actions 

Section 203(a)(4) of the No FEAR Act requires that Federal agencies include in the annual 
report to Congress the number of disciplinary actions taken for conduct that is inconsistent with 
Federal antidiscrimination and whistleblower protections. 

The Board did not take any applicable disciplinary actions in FY 2010. A review of the previous 
year indicates that there also were no applicable disciplinary actions taken in FY 2009. 

d. Final Year-End Data Posted Under Section 301( c)(l)(B) 

The final year-end data posted on the Board's website pursuant to Section 301(c)(l)(B) of the No 
FEAR Act is included in Appendix A. The final year-end data indicates that during FY 2010, 
there were no complaints of discrimination and no complaints resulting in findings of 
discrimination. 

e. Description of Policy on Disciplinary Actions 

Section 203(a)(6) of the No FEAR Act requires that Federal agencies include in their annual 
report to Congress a detailed description of the agency's policy relating to disciplinary actions 
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imposed against Federal employees who discriminate against any individual in violation of any 
of the laws cited under section 201(a)(l) or (2), or commit other prohibited personnel practices. 

The Board's statements of policy, set forth below, reinforce the Board's commitment to establish 
a workplace free from discrimination, harassment, and retaliation: 

Equal Employment Opportunity Policy Statement. The Board is committed to the principles of 
equal employment opportunity and diversity in the workplace for Board employees and job 
applicants. The Board must continue to attract, develop, and retain a highly skilled, diverse 
workforce to meet the demands of our critical mission of preventing and detecting fraud, waste, 
and abuse. 

All Board employees must be fully committed to protecting and maintaining a workplace that 
ensures equality of opportunity for everyone, regardless of her or his race, color, religion, sex, 
national origin, age, disability, status as a parent, sexual orientation, protected genetic 
information, prior Equal Employment Opportunity (EEO) activity, and marital status. 

Every employee must be committed to treating one another with dignity, respect, and 
professionalism, and Board managers and supervisors are expected to lead by example in this 
regard. 

Prevention of Harassment Policy Statement. The Board will not tolerate harassment on the basis 
of race, color, national origin, religion, sex, age ( 40 and over), disability, sexual orientation, or 
protected activity. Harassment in this context is defined as conduct that is so offensive as to 
create a work environment that a reasonable person would consider intimidating, hostile, or 
offensive. 

Employees who believe that they have been victims of harassment may, without fear of reprisal, 
seek the immediate assistance of a management official or the Office of General Counsel. Any 
manager or supervisor who becomes aware of harassment must take immediate and appropriate 
corrective action to ensure that the harassment stops and does not recur. Violations of the law 
prohibiting harassment or violations of this policy will result in appropriate disciplinary actions 
against the offenders, up to and including dismissal. This also includes cases where a manager 
or supervisor should have known about the harassment and failed to take prompt and appropriate 
action. 

Whistleblowing Policy Statement. The Board is committed to protecting current and former 
Federal employees and job applicants from interference and retaliation when making protected 
disclosures. Congress enacted the Whistleblower Protection Act of 1989 to strengthen 
protections for Federal employees who believe they are the target of unjustified personnel 
actions in reprisal for making disclosures. These disclosures include a violation of law, rule, or 
regulation; gross mismanagement; gross waste of funds; and abuse of authority; or a substantial 
and specific danger to public health or safety. 

The Board will not tolerate whistleblower reprisal. Legitimate disclosure of information by 
employees is an invaluable resource for the oversight of government operations. It is the Board's 
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expectation that employees be able to report these matters confidentially to the Board's Office of 
General Counsel or appropriate management officials at the Board. Anyone who interferes with 
or retaliates against any current or former employee or job applicant making a protected 
disclosure will be subject to appropriate disciplinary action. 

Employment and Advancement of Persons with Disabilities Policy Statement. The Board is 
committed to enhancing access to employment of people with disabilities to ensure equal 
employment opportunity. Section 501 of the Rehabilitation Act of 1973 (Act), as amended, 
prohibits Federal agencies from discriminating against qualified individuals with disabilities. 
The Act also requires agencies to provide hiring, placement, and advancement opportunities for 
individuals with disabilities. Violations of this law will result in appropriate disciplinary actions 
against the offenders up to and including dismissal. 

The Board is committed to identifying and removing any barriers to hiring, retaining and 
promoting individuals with disabilities. The Board will strive to provide a work environment 
that welcomes qualified individuals with disabilities and effectively uses their skills, knowledge, 
and abilities. Each employee can play a role in identifying, reporting, and eliminating barriers to 
the employment of people with disabilities. 

f. No FEAR Training 

Section 202(c) of the No FEAR Act requires Federal agencies to provide training to their 
employees on the rights and remedies under Federal antidiscrimination, retaliation, and 
whistleblower protection laws. 

Because the Board was not established until mid-FY 2009, and was created to address an 
economic emergency occurring throughout the United States, the Board did not in FY 2010 
finalize a formal training plan. However, the Board has since procured a training solution, 
through OPM, to ensure that in FY 2011 and going forward, Board employees receive the 
requisite training. 

The Board is composed of two types of employees: detailees from other Federal agencies, and 
appointees. Detailees' home agencies are ultimately responsible for ensuring that their detailees 
receive any requisite training, and the Board is responsible for training all of its own appointees. 
Even so, the Board will offer all employees access to the requisite training. If a detailee elects to 
utilize the Board's training solution, the Board's Office of General Counsel will coordinate with 
that detailee' s home agency to ensure that his or her training is properly reported. 

All Board employees will have access to a customized registration site where employees can 
register and take the No FEAR Act training module. The Board's registration site will enable 
employees to bookmark their location, document their completion, obtain a certificate, and 
review the completed training. 1t also permits Board management to produce real-time reports of 
user progress and completion. New employees will be required take this training within 90 days 
of their appointments. 

5 



IV. Analysis of Trends, Causal Analysis, and Practical Knowledge Gained 
Through Experience 

Section 203(a)(7) of the No FEAR Act requires that Federal agencies undertake "an examination 
of trends, causal analysis, and practical knowledge gained through experience and any actions 
planned or taken to improve complaint or civil rights programs of the agency." To date, the 
Board does not have any information to be examined. 

V. Adjustment to Budget 

Section 203(a)(8) of the No FEAR Act requires that Federal agencies include in their annual 
report to Congress information regarding "any adjustment (to the extent the adjustment can be 
ascertained in the budget of the agency) to comply with the requirements under section 201." To 
date, the Board has made no such adjustment to its budget to comply with OPM's regulation 
issued pursuant to section 20 l. 

VI. The Board's Actions Planned or Taken to Improve Complaint or Civil 
Rights Programs Pursuant to Section 203(a)(7)(D) 

Actions Planned for FY 2011 

As discussed above, there have been no reportable cases, Judgment Fund 
reimbursements, disciplinary actions, or discrimination complaints. ln an effort to 
maintain a workplace free of discrimination and retaliation, the Board will strive to have 
100 percent of its employees trained regarding their rights and protections under EEO, 
retaliation and whistleblower protection laws, and strive to have I 00 percent of new 
employees trained within 90 calendar days of their appointments. 
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Number of Com laints Filed 
Number of Com lainants 
Re eat Filers 

e 
Race 
Color 

Sex 

ointment/Hire 
Assi nment of Duties 
Awards 
Conversion to Full Time 

Demotion 
Re rimand 
Removal 

APPENDIX A 
Equal Employment Opportunity Data Posted Pursuant 

to Title m of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No 

FEAR Act), Pub. L. 107-174 

FY2818 
0 0 
0 0 
0 0 

FY2010 

0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 

FY2010 

0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 

2 The Board was established on February 17, 2009. 
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Suspension 0 0 
Other 0 0 

Duty Hours 0 0 
Evaluation Appraisal 0 0 
Examination Test 0 0 
Harassment 0 0 

Non-Sexual 0 0 
Sexual 0 0 

Medical Examination 0 0 
Pay (Including Overtime) 0 0 
Promotion Non-Selection 0 0 
Reassi!!Illllent 0 0 

Denied 0 0 
Directed 0 0 

Reasonable Accommodation 0 0 
Reinstatement 0 0 
Retirement 0 0 
Termination 0 0 
Terms/Conditions of 0 0 
Employment 
Time and Attendance 0 0 
Training 0 0 
Other 0 0 

Average number of days in 0 0 

0 0 

ear where hearin 
Average number of days in 0 0 

0 0 

ear where hearin was not re uested 
Average number of days in 0 0 

0 0 
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Average Days pending prior to 
dismissal 

Total Withdrawn by 
Com lainants 

0 

0 

Total Final \dion-. Finding l>i-.tTiminat ion 

FY2009 
Total Number of Findings 0 
Without Hearing 0 
With Hearing 0 

Total Number of Findin s 0 
Race 0 
Color 0 

0 
0 
0 
0 
0 
0 
0 
0 

Findin s After Hearin 0 
Race 0 
Color 0 

0 
0 
0 

9 

0 

0 

FY2010 
0 
0 
0 

FY2010 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 



National Origin 0 0 
Equal Pav Act 0 0 
Age 0 0 
Disability 0 0 

~-=- .. ~ ... > 

Findings Without Hearing 0 0 
Race 0 0 
Color 0 0 
Religion 0 0 
Reprisal 0 0 
Sex 0 0 
National Origin 0 0 
Equal Pay Act 0 0 
Age 0 0 
Disability 0 0 
Other 0 0 

0 
Assi ent of Duties 0 
Awards 0 
Conversion to Full Time 0 

Action 
Demotion 0 0 
Re rimand 0 0 
Removal 0 0 
Sus ension 0 0 
Other 0 0 

0 0 
raisal 0 0 

Examination Test 0 0 

Non-Sexual 0 0 
Sexual 0 0 

0 0 
0 0 

Promotion Non-Selection 0 0 

Denied 0 0 
Directed 0 0 

Reasonable Accommodation 0 0 
Reinstatement 0 0 
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Retirement 0 0 
Termination 0 0 
Terms/Conditions of 0 0 
Employment 
Time and Attendance 0 0 
Training 0 0 
Other 0 0 . ··-- - -
Findings After Hearing 0 0 
Aooointment/Hire 0 0 
Assiimment of Duties 0 0 
Awards 0 0 
Conversion to Full time 0 0 
Disci •. "At!'fim - -

Demotion 0 0 
Reprimand 0 0 
Removal 0 0 
Suspension 0 0 
Other 0 0 

Duty Hours 0 0 
Evaluation Appraisal 0 0 
Examination Test 0 0 
Harassment - -

Non-Sexual 0 0 
Sexual 0 0 

Medical Examination 0 0 
Pay Including Overtime 0 0 
Promotion Non-Selection 0 0 
Reass . 

Denied 0 0 
Directed 0 0 

Reasonable Accommodation 0 0 
Reinstatement 0 0 
Retirement 0 0 
Termination 0 0 
Terms/Conditions of 0 0 
Employment 
Time and Attendance 0 0 
Training 0 0 
Other 0 0 

~-, ;.,·~:; ;• ··' : ·.: v 

Findings Without Hearing 0 0 
Aooointment/Hire 0 0 
Assignment of Duties 0 0 
Awards 0 0 
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Conversion to Full Time 
'~ .• Action 

·-· .,. 
• 

Demotion 
Reprimand 
Removal 
Suspension 
Other 

Duty Hours 
Evaluation Appraisal 
Examination Test 
Harassmmt 

Non-Sexual 
Sexual 

Medical Examination 
Pav Including Overtime 
Promotion Non-Selection 
Reassi-· 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of 
Employment 
Time and Attendance 
Training 
Other 

Hearin 
Final Action 
Appeal with EEOC Office 
of Federal 0 erations 

0 0 
- -

0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 

.. 
- -- - -
0 0 
0 0 
0 0 
0 0 
0 0 

0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 

0 0 
0 0 
0 0 

0 0 

0 0 
0 0 
0 0 
0 0 
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• 

Pending Complaints Where 
Investigations Exceed 
Re uired Time Frames 

0 0 
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UNITED STATES OF AMERICA 

RAILROAD RETIREMENT BOARD 
844 NORTH RUSH STREET 

CHICAGO, ILLINOIS 60611-2092 

MAR 21 2011 

BOARD MEMBERS: 

MICHAELS. SCHWARTZ, CHAIRMAN 
V.M. SPEAKMAN, JR., LABOR MEMBER 
JEROME F. KEVER, MANAGEMENT MEMBER 

The Honorable Jacqueline A. Berrien, Chair 
U.S. Equal Employment Opportunity Commission 
131 M. Street, NE 
Washington, DC 20507 

Dear Madam Chair: 

We are pleased to send you the enclosed copy of the U. S. Railroad Retirement Board' s 
(RRB) Fiscal Year 2010 annual report prepared in accordance with Section 203 of the 
Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 (No 
FEAR Act), Public Law 107-174. 

This report provides information on specific topics concerning Federal Antidiscrimination 
Laws and Whistleblower Protections Laws as outlined in the reporting obligations found in 
the Office of Personnel Management, 5 CFR Part 724, section 724.302. We believe this 
report confirms the RRB ' s commitment to having a discrimination free work environment. 

Any questions regarding this report should be addressed to Ms. Lynn Cousins, the RRB's 
Director of Equal Opportunity, at (312) 751-4942. 

Enclosure 

Sincerely, 

cl}~6~ 
FOR THE BOARD 
Beatrice Ezerski 
Secretary to the Board 
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The No FEAR Act was signed into law by President George W. Bush on May 15, 2002, 
and became effective on October 1, 2003. The Act requires Federal agencies to be 
accountable for violations of anti-discrimination and whistleblower protection laws and 
post certain statistical data relating to Federal sector EEO complaints filed with the 
agency. 

The Pre8ident delegated responsibility to the U.S. Office of Personnel Management 
(OPM) for the issuance of regulations governing implementation of Title II of the No 
FEAR Act. The RRB has prepared this report based on the provisions of the No FEAR 
Act along with the regulations and guidance issued by OPM. 

The No FEAR Act requires Federal agencies to submit annual reports to the Speaker of 
the U.S. House of Representatives; the President pro tempore of the U.S. Senate; the 
Committee on Governmental Affairs, U.S. Senate; the Committee on Government 
Reform, U.S. House of Representatives; each committee of Congress with jurisdiction 
relating to the agency; the Chair, Equal Employment Opportunity Commission (EEOC); 
the Attorney General; and the Director, U.S. Office of Personnel Management. 

The U.S. Railroad Retirement Board (RRB) provides its Annual Report to Congress as 
required by Section 203 of the Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002 ("No FEAR Act"), Public Law 107-174. 

The Railroad Retirement Board (RRB) is an independent agency in the executive branch 
of the Federal Government. The RRB's primary function is to administer comprehensive 
retirement-survivor and unemployment-sickness benefit programs for the nation's 
railroad workers and their families, under the Railroad Retirement and Railroad 
Unemployment Insurance Acts. In connection with the retirement program, the RRB has 
administrative responsibilities under the Social Seauity Act for catain benefit payments 
and railroad workers' Medicare coverage. The Office of Equal Opportunity (OEO) is 
responsible for the agency's equal employment opportunity (EEO) programs and 
activities. 

The agency's EEO complaint program meets all of the elements which are necessary in 
achieving a discrimination free work environment. All employees have received training 
on their rights and remedies under the No FEAR Act, Title VII and other 
antidiscrimination laws. The agency has policies and procedures to address complaints, 
harassment and reasonable accommodation. The agency has an EEO Handbook and 
maintains several pages on the agency's intranet and public website which contain 
information regarding EEO programs, procedures and forms. 
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Agency managers and employees have been trained on the No FEAR Act, EEO laws, 
Whistleblower Protection Act (WP A), and prohibited personnel practices. New 
employees were provided information on their rights and remedies under the No FEAR 
Act during orientation and training within 90 days of employment. New supervisors were 
provided information regarding their responsibilities with respect to the No FEAR Act. 
Statistical data pertaining to the complaints of discrimination filed by employees and 
applicants for employment was posted on a quarterly basis on the agency's official 
website. 

During FY 2010 seven formal complaints were filed against the RRB. All complaints 
were processed within the required timeframes. Four claims including one in the hearing 
stage were pending at the end of the fiscal year. 

No employees were disciplined for discrimination, retaliation, harassment or other 
infractions of a provision of law cited in Section 201 (c) of the No FEAR Act in 
FY2010. 

As required by the No FEAR Act, updates of the statistical data pertaining to the 
complaints of discrimination filed by employees and applicants for employment were 
posted quarterly on the agency' s official website. The information in Sections V and VI 
illustrates that the volume of complaint activity continues to be low. A review of the 
complaint issues and bases over the past five years shows no indication that 
discriminatory practices are part of the agency's culture. 

m. Analysis of Tntub, Cllllsal Analysis and Practical KIWWledg~ Gained through 
Experiene~ 

Conflict is a natural by-product of workplace interactions. Some types of conflict can 
lead to EEO concerns. The RRB has been successful in quickly addressing EEO-related 
issues when they are raised by employees or candidates for employment. When 
necessary, prompt action was taken to resolve the matter. For example, during FY 2010, 
the agency established a Scent - Safe Environment policy in response to concerns about 
the effects of chemical based substances. Agency leadership is committed; proactive 
prevention is promoted; managers are held accountable; complaints are processed 
efficiently and action is promptly taken to correct problems. The data in Appendix 1 
confirms the low level of complaint activity. 

During FY 2010, OEO processed seven formal complaints and eight informal complaints 
of discrimination. The agency generally averages 2 complaints per year. A review of the 
complaints showed that they were diverse in that they were based on a variety of bases 
including race, age, gender, national origin, disability and retaliation. There did not 
appear to be a pattern of the type of allegation that was raised. Several of the FY 2010 
complaints were from employees who were dissatisfied that they were not selected for 
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promotion. The complainants were located in several different organizations within the 
agency and not concentrated in one or two work units. The increased volume of 
complaints did not indicate that unlawful discriminatory actions were on the rise. It was 
more of a signal that employees were aware of their rights and chose a forum in which to 
exercise them. 

W. Actions Plannd or Taken to lmprovt! Complaint or Civil Riglla Progrtun.t 

During the year, the following activities were taken to enhance the effectiveness of the 
agency's EEO program. All of these actions support the agency's commitment to equal 
opportunity which is a contributing factor to the low volume of EEO complaints. 

+ The three-member Board issued the agency's EEO policy statement. 

+ As part of the agency's All Managers Meeting, OEO sponsored a training 
segment entitled Staying Out of EEO Predicaments: Tips from an EEO 
Investigator. As a follow-up to the presentation, OEO aeated the Manager 's 
Guide to Surviving an EEO Complaint. The guide provides an overview of the 
main areas that managers need to know about the EEO process. The document is 
posted on the agency's intranet and is updated regularly as needed with new 
information. 

<• During the year, a new Scent - Safe .Environment policy was implemented. The 
RRB employs individuals with varying degrees of sensitivity to chemical based or 
scented products. The policy addresses the agency's commitment to limit 
employee exposure to products that can cause chemical and/or fragrance 
sensitivities. Areas within the headquarters building were designated as Scent -
Safe and the use of certain substances is prohibited in scent-safe environments. 
An online training segment was developed and is available to all employees on 
the agency's intranet. 

•:• OEO conducted EEO training for new supervisors. 

+ Several events and activities were held to foster a diverse work environment and 
enhance the understanding of disability issues. Throughout the year, the 
Workplace Diversity Committee conducted cultural enrichment programs during 
commemorative months. The Employees with Disabilities Advisory Council 
sponsored informational sessions on various topics that affect individuals with 
disabilities. 
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+ Nineteen requests for reasonable accommodations were approved and 
implemented. These actions included approval to work at home, position 
reassignment, modified work schedule, extended leave, computer equipment and 
modified furniture. In addition, the agency utilized the resources of 
Computer/Electronic Accommodations Program (CAP) to provide 
accommodations valued at $5600. 

•:• OEO generated and reviewed reports reflecting activity for personnel actions such 
as promotions, suspensions, within.grade denials, awards, accessions, and 
separations. Thus, changes in the workforce were monitored on a continuing 
basis. This information was transmitted to all bureau/office heads by means of the 
OEO monthly administrative report, which contained a statistical update on the 
status of employment activity. This report is Posted monthly and accessible to all 
managers and employees on the agency's intranet. 

+ OEO provided input into HR.'s new document, Interviewing: A Practical Guide 
for Selecting Officials. OEO ensured that selecting officials were aware of their 
responsibilities when hiring individuals with disabilities and examples of 
interviewing pitfalls. 

•> The agency issued a new Board Order regarding personnel actions procedures. All 
internal and external selection actions shall be reviewed by an HR representative 
and the Office of General Counsel shall provide legal advice and services 
concerning the conduct of personnel actions. These new procedures will improve 
the handling of personnel actions and ensure consistent quality in such personnel 
actions. 

+ OEO closely monitored the status of complaint investigations. The statement of 
work requires contractors to be fully trained and also describes a penalty if the 
contractor fails to deliver a quality product within the prescribed timeframes. 

All of these actions support the agency' s commitment to equal opportunity which is a 
contributing factor to the low volume of EEO complaints. 
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V. s.wu-r, of Rqorti11g ObligtltioM 

REPORTING OILlGA110N 
1. The number of cases in Federal court pending or resolved and arising under each 

of the respective provisions of the Federal Antidiscrimination laws and 
Wbistleblower Protections Laws 

2. The status or •· · ·on of cases described in (1). 
3. The amount of money required to be reimbursed to the Judgment Fund by the 

aaency for oavments made for cases described in (1 ). 
4. The number of employees disciplined for disaimination, retaliation, harassment, 

or any other infraction of any orovision of law referred to in (1 ) . 
5. The final year end data about disaimination comolaints for FY 201 O 
6. A detailed desaiption of the agency's policy for taking disciplinary actions 

against Federal employees for conduct that is inconsistent with Federal 
Antidiscrimination Laws and Whistleblower Protection Laws or for conduct that 
constitutes another prohibited personnel practice revealed in connection with 
aaencv investiszations of alleaed violations of these laws. 

7. An analysis of the information provided in (1) through ( 6) in conjunction with 
data provided in the agency's yearly submission of EEOC Form 462, Annual 
Federal Equal Employment Opportunity Statistical Report of Discrimination 
Complaints. 

• An examination of trends; 
• Causal analysis; 

• Practical knowledge gained through experience; and 

• Any actions planned or taken to improve complaint or civil rights 
programs of the agency with the goal of eliminating discrimination and 
retaliation in the workolace. 

8. Any adjustment needed or made to the budget of the agency to comply with its 
Judament fund reimbursement obliaationls). 

9. The ' .. 's written training plan. 

6 

AGENCY;:ltESPONSE . ' . .;r 
<I-.... -··. -' . : 

0 

Not Aoolicable 

so 

0 

See A!!~dix 1 
The Guide on Disciplinary Penalties was revised and 
now includes disciplinary actions for conduct that is 
inconsistent with established antidiscrimination and 
whistleblower protection laws. The release to all 
emolovees is rescheduled for FY 2011. 

See Sections IV and V 

None 

See> • .• 2 
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Equal Employment Opportunity Data 
Posted Pursuant to the NO FEAR Act 
as of September 30, 2010 

I • • n .. 

Number d ComplllAntl Flied I 
Number d Comp181nanta i 

l 

RepeM Fliers I 

' 

-~ . ...-; i-..... --: :..~~-\;.!~- ),"'- . .,.: ~~~.., .. ;i..: 

~-.or· ~ . -~ 
' ~ ' ' . . . 

Race I 
Color I 
Religion 

11 

1 

0 

0 

0 

0 

Reprielll I 0 -----t----
Sex l 0 -
National Origin 0 ,_ __ --
Equal Pay Act 0 

Age 0 

Disability -+ 1 

Non-EEO 0 -·-

Peae1ofl 

U.8. Railro..i Retinmmt Bcmd 
om...~ Equal ()ppartunitJ 
844 North Bulb 8tnet. 
Cblcqo llliDcU, 808 l l ·2092 

Phone: (812) 7151·4942 
TTY: '812) 7151·-4334 
Web: bttp;//!rww rrb MOY 

• ... 

•• •.:t'"'." ••";>-:._-·. : ,-... ~=-. ·,, 
' . . 

... !!<' ... 1.":·,~.:;.1 .,.._.~_~.:. . J 
f!,"fl~ '. . ;;•· 

4 1 2 7 

.. 1 2 7 

0 0 1 0 

.. ,,.,. .. .,_ .. ,,_._~ ., - ... .. ... 

~ ... _...._..~_.-:. l 

• 

3 0 1 5 

0 0 0 0 .. 
0 0 0 0 

1 1 2 1 
·---- --

3 0 0 3 

0 0 0 0 -
0 0 0 0 

0 0 1 3 

0 0 0 1 ---- -
0 0 0 1 

http://www.iTb.y)v
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Equal Employment Opportunity Data 
Posted Pursuant to the NO FEAR Act 
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-----... -~------- - ... -·-
Demotion 

Repr1m•nd 

Suspension 

Removal 

Other 

Duty Hours 

Evaluation/Appraisal 

ElcllminlltlonlT est 
H.,_1ment 

Non-Sexual 

Sexual --
Med181 E>mmination 

Pay (Inducing overtime) 

PromollonlNon-Selection 

R1111lg.....W 

Denied 

Directed 

Reuc>n8ble Accommodation 

R•nmtement 

Rltlrwn«it 

TennlNlllon 

Terms/Conditions of Employment 

Tame and Attendance 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 -------
Training 0 

Other 0 -----·---·----

P.-2ofl 

0 

0 

0 
--~ 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

3 

0 

0 

0 

0 

0 

0 

0 

1 

0 --
01 

U.S. Railroed Recir9mmt Boerd 
Olllce ~Equal Opportunity 
84' Ncnb Rulb Street 
~ llllDcU, 8081 I ·2092 

0 0 

0 0 

0 0 

0 0 
-· 

0 0 ./ 

0 0 
- -~~-· -

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 2 

1 2 

0 0 

0 0 

0 0 

0 1 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

1 0 

0 0 

0 0 

. -~--- 0 
0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

1 

0 

0 

0 

0 

0 

1 

5 

PbaM: (SU) 71!1 ·4942 
TTY: (312) 7&1 ·4334 
Web: btto://www ab opy 

---

01 
0 

0 

0 

0 

0 

0 

0 

1 

0 

0 

http://www.rTb.eov
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Equal Employment Opportunity Data 
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; . .,,. ~. ~ " . . - . 

Com ......... durtng ..... ,.. 

Avw.ge nwnber of dllya In lnvwtlglltlon stllge 182 

Avw.ge number of dllya In tlMI ectlon ltllge 58 

U.S. RmlJ09d ~ Bo.rd Pbane: (312) 7111 ·*'2 
om.. al ... o,,.mnltJ' TTY: (St2) 7111 ·433<4 
84' Nmtla Jllllla ar- Web: htm://www !Tb 1!!Y 
CbicaF llllnoi1, 110111 ·2092 

·-
. " ·~ ..-: 

~'."'>"''<""•" ..... r 

\. ~ .... ,-~ ........... .. • 'b ·;- · .. -¥ 
; :1• ~ "-'t..t ~:!--~. 

. 

160 128.5 153 82 

0 58 60 47 

Compllllllla ,.. ... during .... ,.. ...... hwtng w ........... 
Average number of dllya In I~ stllge 0 1n 148 175.5 121 

Avw.ge nwnber of dllya In tlMI ectlon age 0 0 83 70 41 
cam,....... pending c1ur111g ._..,.. .._. tt.rtnsrw not req...-.1 

Avw.ge number of dllya In I~ stllge 182 0 10Q 109 179 

Aventge nwnber of dllya In ftf\111 ldlol'l ltage 58 0 53 60 60 . 

. . 

' 
~~ ....... '\,·4': ..... ., <~-1 . i;, 

~~~-.w-.. 1..~-

' . 

0 

Without Hearing 0 0 0 0 
-

With Hearing 
~~--~~~~~~~~_...~-

0 0 0 0 0 0 

http://www.rrb.fpv
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Equal Employment Opportunity Data 
Poeted Punuant to the NO FEAR.Act 
.. of September 30, 2010 

U.S. RaiJroed :a.m-t Bomd 
an.. anr,.... Oppartwiity 
84' Nllltll Jlulh Biz.
a.. llllnci1, 80811 ·2092 

Phone: (812) 7&1 ·49-42 
'MT. (812) 751 ·.W. 
Web: btto:/l!rww ab IQY 

;ti---"~- ,_ _-.-":'~'tf_ ;;·.~(~ ·:i~ !'; ) I l 
~'-'-"'--~-'""---'=---~--""'"""""'"'--- - I I 0 i~ Ji] 
1-~-oe.1_Number ___ Fl __ nc1_ 19 ____________ ,_ ___ o__ o o _ _o__ __.... _ :r·_, 

RllCe 0 0 O· o, 0 0 0 0 01 01 I ! 
1--------------·---l--1~-+---+---...----+---+---t1·~---1----r---!---I 

Color 0 0 0 0 0 0 0 0 0 0 ! 
>-------------------+----+---+ ------ -+---+---+----r---r---i----+---1 
Religion 0 0 0 0 0 0 0 0 0 0 

---------·--·-----+---+---+---+---+-·- __ ...,... ~-·~-·--- .. --- - ----+---1-----l 
Repriul 0 0 0 0 0 0 0 0 0 0 
Sex ---------+--o+--o-+--0-1--0-r--or-- -01---0+--o+--~o-+--o-+--......,---1 

-------------- - ----t---11---t---+--·-+--·t----+-- -1------+----+-i 
National Origin 0 0 0 0 0 0 0 0 0 0 

-+---+- --- --- - ~- - ·---------+--li--+----·-,'- -
Equal Pay Act O O O O o O O O O O !Age -----------+---o-+--o-+--o-+-- o o o o-+--o-+---0-1---0 ,___,_ -
>---'-------------- -- -+-----+--!---+- -·-,....__ - -1----+---t--+--· - - --

-------

IDilability 0 0 0 0 0 0 0 0 0 0 
i--------------~-+----+---t---1,---1--~+----+---+----+---+---+~--~--~ 

Non-EEO 0 0 0 0 0 0 0 0 0 0 

0 J 
0 ! 

! 

Flndlnge Without Hearing 0 0 0 0 0 0 0 0 0 0 
---------.-<1---1----+--+---+---+---+---+---t ---+---+----1----l 

1-R_11ee _________ ~~-----1----01--_o+--_o+-_o-i-_ 0J___o-1-_o-+-_o-r-_o-+-__ o+---+----1 
Color 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 !--------------------+---+--- .... --+-- ------ - ,___ +-----+---+---+--~-+----! 
Reprisal 0 0 0 0 0 0 0 0 0 0 

.-• 

Sex 0 0 0 0 0 0 0 0 0 0 ,__ ______________ ·---!---+----+----+-- -- - -- -1-----1-----1----+--·+-----l 

National Origin 0 0 0 0 0 0 0 0 0 0 

Eqt.-1 Pay Act 0 0 0 0 0 0 0 0 0 0 
1-------------~--·--- ---+---..... ----··· --- --·-~-.. -·· ·------+-----+---+-----l 
Age 0 0 0 0 0 0 0 0 0 0 
1----------·--~~----+---li-~+----+---+-~4---+---4-----------+---+---1 

Disability 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 ..._ ___ _ 
- -- -- - ~ r....---- ---'-----~---~- -----· 
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U.S. RaUra.d ~Doud 
Ollloe al F.qul Opportunity 
1144 Nert.II Ruah Binet 

Phone: (S11) 7111 ·4942 
'MT (S12) 7111 ·435<4 
Web: btto:/l!rww al! 1!!V 

Cblcqo lllinoi•, 90811 ·2091 

'':i: " ··::! 
Tobll Numberafflndlnge o o ~ - o l - ol 4 o! 1 ,_____ - -·-~---+--- --~~ 
AppointmentlHre o o o o; o o o o o o 

--+.---<i---+----+---1---1 
Anlgnment of Duties 0 0 0 0 I 0 O O O 0 O 

1-Awa--rd-.----------------~ o -o - ·a._ -o+---oi---0-1--0-1---0-1---0+---o-+----- · ·· --
---i---1---+---+---+---1 

Conversion to Ful~me 0 0 0 0 0 0 0 0 0 0 
1----------------t---+·--+---li---+---+---+----+-·--+--·- - --- ----- ·-... ···-... 
Dleclplnary Action 0 0 0 0 0 0 0 0 0 0 

---------+---<l---+---+---+---1----1---+-------+---+----+--~ 

Demotion 0 0 0 0 0 0 0 0 

I 
Reprimand ----·----- - - - 0 -- 0 - _O..._ O._ - 0 --0 --0 0 -·- 0--- -0 

1----------------·t---+--+--'-- ·-+---+--+---l•--+--+---+---+---1 
SU1penslon ___ ~-------1------.01--_o .... ~ _ ~- _ o .._ o ~ --~~ ~...--~~--•---< 

0 0 ---

I Removal O O O O O 0 O O O O 
1-----------------+---+-·- ---------l-----+--+---+----+---l 
I Other o o o o o o o o i,__ _____________ -+----1----+-__,I---+----+---~ - 1--~ 

0 0 

Duty Hours 0 O O 0 0 O 0 0 0 0 l ~ 
E-va- lu- ation/Appra;;;,- - --- 0 0 O - 0 --ol 0 0 - 0 --

~-mination/Test -_--_---_-_--_-+-_-_ _,o 1-_-_-_o-+--_-0-+_-_-~-+..._--o+-_-nr-o+--l_-_-ol--_-_ _Jo~--o_,_--~-+_--_ _;L_ 
1-"--"t __ No_n-Sexu ____ al---·-------+---~-1---~-1---~-+-- ~~~ -~ ~ --~i---~ -ii -------l-·1 

Sexual 0 0 0 0 0 0 0 0 0 0 -----------+-- ~----'- _.. - -- L-.- -1-.. ---·-- -- --- --

Medial Examination 0 O 0 O O O O O 0 O ------------+--- -- +---t-
Pay (lnduding OVertime) O O O O O O O O O O 

- - -lo- -- ·-- - - -- --'----'· - - --~-- ~·-·-

Promotion/Non-Selection 0 0 · 0 0 0 0 0 0 0 0 
·----------------·-· ----4---4---'1--- - --l---J----- --- -·-- ·+----+-·--··+----i 
I Reaulgnment 0 0 0 0 0 0 0 0 0 0 

1---+---+--4---1--~ 

I 
Denied o o -~0 1---01--_o..___o.i-_'_o+--_o_..__04-__ o.....___

1
,_ 

Directed 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 ------+ - --~---1---r--+-~+----< 
Reinstatement 0 0 0 0 0 0 0 0 0 0 

Retirwnent 0 0 0 0 0 0 0 0 0 0 
1----------------+---~----i---~--~-+-~-l--.1.--....._ 

Termination 0 0 0 0 0 0 0 0 0 0. 
1-------------------+--+----+----+-'---+---+---~1---+-~+-~-~--+---·- -~ 
Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 

-------+---+--+ ~~ --+------+---! 
TmeandAttendance 0 0 • 0 0 0 0 0 0 0 0 
Training ·--------_ _=-_-_-_-=.-. =---=----~---!-,_-__ o ... _ -_-_--o_.....__ .... _ -o+_ -------~-+1----0-1--0 l--o-J-·---~-11-._-_ ---~+-.__-_-o-+-~---i,__i--.----"_ 
Other o o o o o~ __ o....___o....__o......__o...___....___. 

P*lelofl 

http://rrb.gov
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Equal Employment Opportunity Data 
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Appolnlment/Hire 0 0 0 

Alllgnment of Duties 0 0 0 

Aw9nis 0 0 0 

Conwrllon to Full-time 0 0 0 -- - --------
OlealpllMry Action 0 0 0 

t Demotion 0 0 0 ____ ,. .. _ ... _ - ----- -- ·~- - ---
Reprimand 0 0 0 

I 
SU.pension 0 0 0 __ .. __ ... 

~ ---
Removal 0 0 0 

I Other 0 0 0 ---
.Duty Hours 
I-

0 0 0 

Evaluation/Appraisal 0 0 0 --
E>camlnation!T est 0 0 0 

0 

0 0 

0 0 

0 0 -
0 0 

01 0 

0 0 

0 0 
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0 0 

0 0 

0 0 

O! 0 ........ _ --- 0 - 01---0 
~H.-......ent 0 0 

Non-Sexual 0 0 0 0 0 

I --- --- 01-Sexual 0 0 0 0 --------Ir Elmmlnation 0 0 0 0 0 - - -- -- -or Pay (lncfuding Overtime) 0 0 0 0 
. ·--------

Promotion/Non-Selection 0 0 0 0 0 

~·::- ~ 0 0 0 0 

0 0 0 0 0 
, Directed 0 0 0 0 0 --------
Rl890nable Accommodation 0 0 0 0 0 

Reinstatement 0 0 0 0 0 
Retirement 0 0 0 or 0 

---·----·---·--~·· --
ITerminlltlon 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 
-· - -

Time and Attendance 0 0 0 0 0 

Training 0 0 0 0 0 ·-----
Other 0 0 0 0 0 

P11ae I of I 

J 

0 

0 

0 

0 --
0 

0 

0 

0 

0 

0 

0 

0 
i-

0 

0 

0 
- -

0 

0 0 

0 0 

0 0 0 

0 0 0 __ ... _ 
-· 

0 0 0 

0 0 0 - ---
0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

Phone: (812) 7111·4842 
TTY: (812) 7111-~ 
Web: bttp:/l!nrw rrb gov 

0 

0 

0 

0 

0 

·-*--
0 

0 
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0 

0 -~-
0 

0 

0 
- ---~-

01 0 0 0 

ol oi 0 0 0 

or 0 0 0 0 
---"""t'" 

____.__ 
0 0 0 ol 0 

0 0 

·--~t-
0 0 -- - --

0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 
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0 0 
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Appoinbnelitltilre 0 0 0 

Aaignrnent of Duties 0 0 0 ----
Awards 0 0 0 

Conversion to Full-time 0 0 0 -------
Dleclplnairy Acllon 0 

~+ 
0 

Demotion 0 0 

Reprimand 0 0 

Suspension 0 0 

Reniov.I 0 0 0 - -
Other 0 0 0 

I Duty Hours- -
0 0 0 ---

EvaluaClon/Appraisal 0 0 0 -- -- - ·---- -
• E>almlnation/T est 0 0 0 . --
Har••rnent 0 0 0 

0 0 

0 0 

0 0 

0 0 
-.,._....-

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 _,___ _ 
Non-Sexual _ I 0 o+ 0 0 0 

~ -Sexual =± 0 

~I 
0 0 

Medial E>cmmination 0 0 0 - - - r 
Pay (Including Overtime) I 0 0 0 01 0 

[Promotion/Non-Selection 01 
~ 

0 0 O' 0 

AHHlgnrn•nt 0 0 0 0 0 ------ -
Denied 0 0 0 0 0 

r Directed 0 0 0 0 
- ------

Reasonable Acconvnodation __ 0 0 0 0 

l Reinstatement 0 0 0 0 0 

Retlrwnent 0 0 0 0 0 

Tenntnllllon 0 0 0 0 0 

Tenns/Conditiona of Employment 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 

Training 0 -

~l 
0 0 0 

~ 
-

Other 0 0 0 
I.-

P-.e7ofl 

U.S. Bailroe4 a.w-nt 1loard 
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0 0 0 0 0 
r 

0 0 0 0 0 
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0 0 0 0 0 
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-
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U.S. RailrGed Retirement..eo.rd Pbcoe: (311) 7&1-4842 
Ollioe alll:qlllll Oppcirtunity 'MT. (311) 7&1 ·""84 
844 Nardl Bulb Binet Web: btto:/i!nrw ab 1!!Y 
CbiceF lllincU, eo&ll ·2092 

~.,,. 
.- : .· , .... -... 

"· 
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l 
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Number oampl.mna. pending 
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AppMJ wlh EEOC Ot'llce of Federal Openllion1 
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Required Time Fnunee 
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PllQel ofl 

· ol ol oj oj ol 
~ - 01_ oL _oJ_ ~--·-
0 0 0 0 0 

0 0 0 0 0 

0 01 0 0 0 

0 0 0 0 0 
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o...Il 1'Nbtbag Goal: 

Railroad Redremeat Board 
No Pear Act Traillilla Pio 

FiKal Year 2011 - 2012 

Appeadix2 

Train new employees regarding their rights and obligations under antidiscrimination and 
wbistleblower protection laws. The biennial training of all agency employees will occur in the 
4* quarter of FY 2012. 

MdluNI: 
The training delivery is a PowerPoint presentation that is accessed via the agency's in-house 
multimedia presentation ·system. This online training segment is available via the agency's 
intranet and will be accessible to employees with disabilities u required by Section 508 of the 
Rehabilitation Act. 

lAntlltf Objectita: 
• Identify the rights and protections provided by the federal discrimination and 

whistleblower piotection laws. 
• Identify behavior that is discriminatory under federal law. 
• Identify behavior that is retaliatory arising from assertion of rights under discrimination 

and whistleblower protection laws. 
• Explain the procedure for making a complaint regarding disaiminatory or prohibited 

personnel practices in the workplace. 

lAntlltf A.ctivitia: 
The training addresses the antidiscrimination laws, harassment, whistleblower protection laws, 
the EEO complaint process and the RRB complaint procedures. The Powe.Point presentation 
includes photos of agency employees portraying behaviors which are inappropriate in the 
workplace and also a summary quiz to check whether the employee retained the information. 
This combination helps to make the presentation interesting and informative. 

Com: 
The cost of the training :... SO 

1t.wFrt111W: 
New employees will receive training within 90 days of their employment. 

Mo""°""6: . 
During the year, the agency's Office of Equal Opportunity will conduct periodic checks to assess 
whether new employees received the training. 
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OFFICE OF THE ADMINISTRATOR 

March 25, 2011 

U.S. SMALL BUSINESS ADMINISTRATION 
W ASHfNGTON, 0.C. 20416 

The Honorable Stuart J. lshimaru 
Acting Chairman 
U. S. Equal Employment Opportunity Commission 
1801 L Street, NW 
Washington, DC 20507 

Dear Mr. Chairman: 
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I respectfully submit, in accordance with Section 203, Public Law 107-17 4, the 
U.S. Small Business Administration's Fiscal Year 2010 Notification and Federal 
Employee Anti-Discrimination and Retaliation (No FEAR) Act Annual Report to 
Congress. A copy of this report has been sent to all appropriate committee offices. 

Sincerely, 

/& G, 
Enclosure 
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I I. INTRODUCTION 

The Notification and Federal Employee Anti-Discrimination and Retaliation Act of 2002 
(No FEAR) was signed into law by the President on May 15, 2002, and became 
effective on October 1, 2003. The No FEAR Act requires Federal agencies to be 
accountable for violations of anti-discrimination and 'whistleblower' protection laws. 
More specifically, the No FEAR Act requires each Federal agency to: 

• Notify employees and applicants for employment about their rights under the 
discrimination and 'whistleblower' laws; 

• Post statistical data relating to Federal sector equal employment opportunity 
complaints on its public website; 

• Ensure that managers have adequate training in the management of a diverse 
workforce, early and alternative conflict resolution, and essential 
communications skills; 

• Implement new measures to improve the complaint process and the work 
environment; 

• Initiate timely and appropriate discipline against employees who engage in 
misconduct related to discrimination or reprisal; and 

• Reimburse the Judgment Fund for any discrimination and 'whistleblower' 
related settlements or judgments reach in Federal court. 

To monitor and improve oversight over agency compliance with the No FEAR Act, 
Congress requires Agencies to submit an annual report not later than 180 days after the 
end of the fiscal year. Agencies are required to report on (1) the number of Federal 
district court cases arising under each of the respective areas of law specified in the 
Act in which discrimination was alleged; (2) the status or disposition of cases; (3) the 
amount of money required to be reimbursed; (4) the number of employees disciplined 
for discrimination, retaliation, harassment, or any other infraction of the law; (5) any 
policies implemented related to appropriate disciplinary actions against a Federal 
employee who discriminated against any individual or committed a prohibited 
personnel practice; and (6) an analysis of the data collected with respect to trends, 
causal analysis, and other agency patterns. 
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This report informs Congress and the public on the Small Business Administration's 
(SBA) compliance with the statute. Data used in this report is based on Fiscal Year (FY) 
2010 statistical summaries. Appendix A provides FY 2010No FEAR Act Posting 
Requirements. 

I II. FY 2010 REPORTING REQUIREMENTS 

Requirement A: The number of cases arising under each of the respective 
provisions of law covered by paragraphs (1) and (2) of Section 
201(a) in which discrimination on the part of such agency was 
alleged. 

Response to Requirement A: 

In fiscal year 2010, there were three cases filed or pending that contained 
allegations of discrimination asserted under the provisions of law covered by 
paragraphs (1) and (2) of Section 201. No cases alleged violations of the Age 
Discrimination in Employment Act of 1967 (29 U.S.C. 631and633a). 

Requirement B: The status or disposition of cases described in paragraph (1) of 
Section 201. 

Response to Requirement B: 

The three cases filed in FY 2010 did not contain allegations of discrimination 
under the ADEA asserted under the provisions of law covered by paragraphs (1) 
and (2) of Section 201. 
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Requirement C: The amount of money required to be reimbursed by such agency 
under section 201 in connection with each of such cases, separately 
identifying the aggregate amount of such reimbursements 
attributable to the payment of attorney fees , if any. 

Response to Requirement C: 

Among the district court judgments, awards and compromise settlements, SBA 
reimbursed all that it owed to the Judgment Fund for FY 2010, amounting to 
$100,000 in damages and $28,057.75, ($30,000 less the amount owed back to 
SBA by the litigant). In addition, there was a $10,000 compromise in attorney 
fees with no damage amount. The DOJ agreed to pay the $10,000 in attorney fees 
without SBA reimbursement. There were two (2) cases that resulted in a 
settlement in FY 2010, filed under Title VII. Settlements are not an admission of 
wrongdoing, and are generally entered into to avoid costly and lengthy litigation. 

Requirement D: The number of employees disciplined for discrimination, retaliation, 
harassment, or any other infraction of any provision of law referred 
to in paragraph (1). 

Response to Requirement D: 

No SBA employees were disciplined for discrimination, retaliation, harassment or 
other infractions of a provision of the law cited in the No FEAR Act stemming from 
any Federal district court action. 

Requirement E: The final year-end data posted under Section 30l(c) (1) (B) for such 
fiscal year (without regard to Section 30l(c) (2)). 

I Response to Requirement E: I 
Appendix A contains eight tables summarizing data posted under section 30 l ( c) 
(1) (B). Each of the eight tables provides data for 5 consecutive FYs, including 
FY 2010. Table 1 indicates the frequency of complaint activity by FY, from 2006 
to 2010. The frequency of complaints by bases for the 5-year period is presented in 
Table 2. As a two-page presentation, Table 3 contains a summary of complaints 
filed by SBA employees from FY s 2006 to 2010. 
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Also contained in Appendix A is a summary of agency actions regarding the 
complaints filed by SBA employees and the average number of days required to 
complete various actions. This data is presented in Table 4, which is a two-page 
table. Table 5 provides the frequency and percentage of agency decisions 
rendered with a finding of discri11llnation. Data presented in both tabJes 4 and 5 
cover the period FY 2006 to 2010. Table 6 is a two-page table reflecting the 
frequency and percentage of discrimination findings by bases for the 5-year 
period. 

Page4 

Table 7 contains the frequency and percentage of discrimination findings by issues 
for FYs 2006 to 2010. Data presented in Table 7 required a three-page summary. 
The last table in Appendix A, Table 8, lists the frequency of pending complaints 
and complaint investigations for the 5 FYs - 2006 to 2010. 

Requirement F: A detailed description of: 

(A) the policy implemented by that agency relating to appropriate 
disciplinary actions against a Federal employee who (i) discriminated 
against any individual in violation of any of the laws cited under 
Section 201(a) (1) or (2), or (ii) committed another prohibited 
personnel practice that was revealed in the investigation of a complaint 
alleging a violation of any of the laws cited under Section 201(a) (1) or 
(2); and 

(B) with respect to each of such laws, the number of employees who 
are disciplined in accordance with such policy and the specific nature 
of the disciplinary action taken; final year-end data posted under 
Section 30l(c)(l)(B) for such fiscal year (without regard to Section 
301(c)(2)). 

Response to Requirement F: 

(A) The SBA' s standard operating procedure (SOP) 37 52 for Discipline and 
Adverse Actions provides guidance to supervisors and managers in handling 
disciplinary and adverse actions. Consistent use of the SOP ensures conformance 
with agency policies and procedures. 

(B) No SBA employees were disciplined for discrimination, retaliation, harassment 
or other infractions of a provision of the law cited in the No FEAR Act stemming 
from a Federal district court action. 
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There were no other complaints or circumstances within the agency that required 
disciplinary action under civil rights statutes during FY 2010. Appendix A 
contains eight tables that provide data for 5 consecutive FYs, including year-data -
for FY 2010. 

Requirement G: An analysis of the information described under paragraphs (1) through 
(6) (in conjunction with data provided to the Equal Employment 
Opportunity Commission in compliance with part 1614 of Title 29 of 
the Code of Federal Regulations) including: (a) an examination of 
trends; (b) causal analysis; (c) practical knowledge gained through 
experience; and (d) any actions planned or taken to improve complaint 
or civil rights programs of the agency. 

I Response to Requirement G: I 
(A). Trend Analysis-The frequency of EEO complaints filed within SBA has 
been inconsistent over the 5-year period from FY 2006 - FY 2010. Figure 1 
illustrates a 5-year trend for SBA relative to the frequency of complaints filed, 
bases for those complaints, and the frequency of issues represented in the 
complaints filed. The frequency of complaints filed was as follows: FY 2006 
(37), FY 2007 (34), FY 2008 (40), and FY 2009 (28). There were 45 complaints 
filed in FY 2010, which is an increase of 17 from FY 2009. 

Complaints filed can allege multiple bases. Bases include race, age, sex, color, 
religion, disability, national origin and retaliation. During the 5-year period 
reported, the number of bases alleged fluctuated. The lowest level of bases 
alleged occurred in FY 2007 (39) and the highest in FY 2010 (144). 

Trend data for complaint issues are also presented in Figure 1. Complaint issues 
include terms and conditions of employment, disciplinary actions, harassment, 
termination, etc. The frequency of 124 complaint issues for FY 2010 was the 
highest level within SBA during the 5-year period of the trend analysis. 
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Figure 1: Five-Year Trend of Complaint Actions Bases and Issues for SBA 
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• Activity 

• Bases 

• Issues 

(B). Causal Analysis-While the trends presented in Figure 1 indicate complaint 
patterns, the reasons underlying the trends are not apparent. 

(C). Practical Knowledge Gained Through Experience-SBA will continue to 
build on past successful employment practices for improving the work 
environment for all employees and staff. SBA is committed to EEO principles 
and practices in all its management decisions and personnel activities, and the 
agency's goals remain firmly focused on developing and retaining a high-quality 
workforce that is representative of the diverse society. The SBA administration 
believes that a work environment replete with ethnic and cultural diversity 
promotes optimal communication, ideas, and professional performance. The 
agency will continue (1) attracting the best candidates from a variety of sources; 
(2) promoting the best qualified employees based on merit; (3) training all 
employees on their EEO rights and responsibilities; (4) providing equal 
opportunities to all individuals; and (5) offering a prompt, fair, and impartial 
review and adjudication of any allegations of discrimination. 
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(D). Actions Planned/faken to Improve Agency Complaint or Civil Rights 
Program-SBA will continue to assess its practices and policies for ensuring 
compliance with EEO laws and avoidance of systemic barriers to EEO, including 
anti-harassment and reasonable accommodation. 

Requirement H: Any adjustment (to the extent the adjustment can be ascertained 
in the budget of the agency) to comply with the requirements 
under section 201 . 

Response to Requirement H: 

This requirement is not applicable to the Small Business Administration. 
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Table 1: Frequency of Complaint Activity by Fiscal Year 

for 2006 - 2010h 

Category Fiscal Year 

2006 2007 2008 

Complaints filed in Fiscal Year 38 34 40 

Subcategory 

Persons Filing Complaints 37 34 39 

Persons Filing Multiple Complaints 1 0 1 

Totals for Complaints 38 34 40 

h Title ill, Section 300(b)(l-3)- Complaint by Activity 
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2009 

28 

26 

2 

28 

2010 

45 

43 

2 

45 
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Table 2: Frequency of Bases for Complaints by Fiscal Year 

for 2006 - 201 oi 

Category Fiscal Year 

2006 2007 2008 

Race 31 17 24 

Color 1 9 15 

Religion 5 1 2 

Reprisal 26 17 17 

Sex 9 17 22 

National Origin 4 1 7 

Other 1 3 3 

Age 15 14 12 

Disability 21 7 10 

Totals for Bases 113 86 112 

; Title ill, Section 300(b)(4) - Complaint by Bases 
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2009 2010 

11 22 

4 8 

2 5 

21 22 

15 24 

2 5 

3 5 

lO 17 

10 16 

78 124 
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Table 3: Frequency of Issues for Complaints by Fiscal Year 

for 2006 - 2010 

Category Fiscal Year 

2006 2007 2008 2009 

Appointment/Hire 2 3 3 1 

Assignment of Duties 5 6 4 5 

Awards 2 6 2 1 

Conversion to Full-Time 0 0 0 0 

Disciplinary Action 

( 1) Demotion 0 0 0 0 

(2) Reprimand 2 1 3 3 

( 3) Suspension 0 1 0 2 

(4) Removal 0 0 0 0 

(5) Other {hostile work 0 9 0 0 
environment} 

Duty Hours 2 0 4 1 

Evaluation/Appraisal 5 9 8 8 

Examination/I' est 0 0 0 0 

Harassment 

( 1) Non-Sexual 19 12 20 21 

(2) Sexual 1 1 1 2 

Medical Examination 0 0 0 0 

Pay (including overtime) 2 0 0 1 

Promotion/Non-Selection 5 7 15 4 

Subtotals for Issues 45 55 60 49 
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2010 

4 

9 

4 
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2 

1 

1 
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0 
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14 

0 

29 
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Table 3 (cont.): Frequency of Issues for Complaints by Fiscal Year 

for 2006 - 20loi 

Category Fiscal Year 

2006 2007 2008 2009 

Reassignment 

(1) Denied 1 5 2 2 

(2) Directed 2 0 4 5 

Reasonable Accommodation 3 0 3 4 

Reinstatement 0 1 0 0 

Retirement 0 3 0 1 

Termination 14 8 3 3 

Terms/Conditions of 2 9 2 1 
Employment 

Time and Attendance 3 4 3 4 

Training 3 3 3 2 

Other 2 5 0 0 

Subtotals for Issues 30 38 20 22 

Totals for Issues 75 93 80 71 

j Title ill, Section 300(b)(5)- Complaint by Issues 
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2010 

0 

0 

3 

0 

0 

1 

8 

5 

3 

6 

76 

102 
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Table 4: Frequency of Agency Actions and Average Processing Time in Days by 
Fiscal Year for 2006 - 2010 

Category Fiscal Year 

Pending 2006 2007 2008 2009 2010 

Written Notifications 
(Acknowledge) 

Frequency: 10 0 1 0 0 

Average Days: 52 0 7 0 0 

Accept/Investigations 

Frequency: 26 29 11 11 13 

Average Days: 237 245 102 129 90 

Hearings 

Frequency: 17 10 21 31 30 

Average Days: 508 615 568 671 678 

Completed 

Final Agency Decisions 
(not including dismissals) 

Frequency: 20 39 33 25 34 

Average Days: 777 335 510 116 392 

Decisions without a 
Hearing 

Frequency: 12 28 25 13 22 

Average Days: 498 196 454 129 147 

Decisions with a Hearing 

Frequency: 8 11 8 12 12 

Average Days: 1196 689 683 103 841 
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Table 4 (continued): Frequency of Agency Actions and Average Processing Time 
in Days by Fiscal Year for 2006 - 2010k 

Category Fiscal Year 

2006 2007 2008 2009 2010 

Withdrawals 

Frequency: 2 1 5 0 3 

Average Days: 139 164 374 0 398 

Settlements 

Frequency: 7 10 10 6 8 

Average Days: 595 430 412 495 282 

Complaints dismissed 

Frequency: 6 7 8 8 9 

Average Days: 375 103 46 32 29 

" Title ill, Section 300(b)(6)(A-C) - Average Time of Pending Complaints (In Days) 
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Table 5: Frequency and Percentage of Agency Decisions Rendered with a 
Finding of Discrimination for Fiscal Years 2005 to 20091 

Category Fiscal Year 

2006 2007 2008 2009 2010 

Total Number of 
Findings 

0 0 0 0 0 
Frequency: 

(Final Agency Actions) 

Percent: 0% 0% 0% 0% 0% 

a. Without a Hearing 

Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

b. With a Hearing 

Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

1 Title ill, Section 300(b)(7) -Total number of final agency decisions rendered with a finding of discrimination 
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Table 6: Frequency and Percentage of Discrimination Findings by Bases for Fiscal Years 
2006 to 2010 

Category Fiscal Year 

2006 2007 2008 2009 2010 

Total Number of Findings Frequency: 0 0 0 0 0 

(Final Agency Actions) Percent: 0% 0% 0% 0% 0% 

a. Without a Hearing Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

b. With a Hearing Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Race Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Color Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Religion Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Reprisal Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Sex Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

National Origin Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 
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Table 6 (continued): Frequency and Percentage of Discrimination Findings by Bases 
for Fiscal Year for 2006 to 2010m 

Category Fiscal Year 

2006 2007 2008 2009 2010 

Equal Pay Act Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Age Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Disability Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

m Title Ill, Section 300(b)(8)-Findings of Discrimination Rendered by Bases 
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Table 7: Frequency and Percentage of Discrimination Findings by Issues for Fiscal Year for 
2006 to 2010 

Category Fiscal Year 

2006 2007 2008 2009 2010 

Total Number of Findings Frequency: 0 0 0 0 0 

(Final Agency Actions) Percent: 0% 0% 0% 0% 0% 

a. Without a Hearing Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

b. With a Hearing Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Appointment/Hire Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Assignment of Duties Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Awards Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Conversion to Full Time Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Disciplinary Action 

(I) Demotion Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

(2) Reprimand Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

( 3) Suspension Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 
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Table 7 (Continued): Frequency and Percentage of Discrimination Findings by 
Issues for Fiscal Year for 2006 to 2010 

Category Fiscal Year 

2006 2007 2008 2009 2010 

Disciplinary Action (continued A) 

(4) Removal Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

(5) Other Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Duty Hours Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Evaluation/Appraisal Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Examination/Test Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Harassment 

( 1) Non-Sexual Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

(2) Sexual Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Medical Examination Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Pay (Includes Overtime) Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Title Ill, Section 300(b) (9) (A) (B)-Findings of Discrimination Rendered by Issues 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
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I Table 7 (Continued-B): Frequency and Percentage of Discrimination Findings by Issues 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Category 

Promotion/Non-selection 

Reassignmeflt 

( 1) Denied 

(2) Directed 

Reasonable Accommodation 

Reinstatement 

Termination 

Terms/Conditions 

Time and Attendance 

Training 

Other 

for Fiscal Year for 2006 to 2010° 

Fiscal Year 

2006 2007 2008 

Frequency: 0 0 0 

Percent: 0% 0% 0% 

Frequency: 0 0 0 

Percent: 0% 0% 0% 

Frequency: 0 ·O 0 

Percent: 0% 0% 0% 

Frequency: 0 0 0 

Percent: 0% 0% 0% 

Frequency: 0 0 0 

Percent: 0% 0% 0% 

Frequency: 0 0 0 

Percent: 0% 0% 0% 

Frequency: 0 0 0 

Percent: 0% 0% 0% 

Frequency: 0 0 0 

Percent: 0% 0% 0% 

Frequency: 0 0 0 

Percent: 0% 0% 0% 

Frequency: 0 0 0 

Percent: 0% 0% 0% 

I Title Ill, Section 300(b)(9)(A)(B)-Findings of Discrimination Rendered by Issues 

I 

2009 2010 

0 0 

0% 0% 

0 0 

0% 0% 

0 0 

0% 0% 

0 0 

0% 0% 

0 0 

0% 0% 

0 0 

0% 0% 

0 0 

0% 0% 

0 0 

0% 0% 

0 0 

0% 0% 

0 0 

0% 0% 
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Table 8: Frequency and Percentage of Pending Complaint Investigations by Fiscal 
Years 2006 to 2010° 

Category Fiscal Year 

2006 2007 2008 2009 2010 

Total Complaints Pending 

from Previous Fiscal Year'' 40 64 50 42 42 

Complaints pending as of 
September 30th 

Written Notification 0 0 1 0 0 

Investigation 33 26 11 11 13 

Hearing 12 17 21 31 30 

Final Agency Decision 4 11 9 0 1 

Complaint Investigations 

Number Completed 22 38 44 26 28 

Number Not Completed; 11 9 15 1 0 

• Title Ill, Section 300(b) (10) (A-C)-Complaints Pending from Fiscal Year by Status. 

;Investigations not completed within designated time limits as specified by appropriate statutes. 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
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UNITED STATES 

SECURITIES AND EXCHANGE COMMISSION 
WASHINGTON, D.C. 20549 

OFFICE OF 

OPPORTUNITY 

The Honorable Jacqueline Berrien 
Chair 

March 30, 2011 

U.S. Equal Employment Opportunity Commission 
131 M Street, N.E. 
Washington, DC 20507 

Dear Chair Berrien: 

As directed by section 203 of Title II of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (Public Law 107-174), I enclose a report 
about the Commission's activities in Fiscal Year 2010 to ensure accountability for 
antidiscrimination and whistleblower laws related to employment. The report complies 
with the Office of Personnel Management regulations published at 5 CFR Part 724. 

Enclosure 

: I 

\"' 

~. 

'· 

Sincerely, 

Alta G. Rodrigue:z 
EEO Director 

'.:,j i 



U. S. SEC FY 20 I 0 No FEAR Act Annual Report 

This is the United States Securities and Exchange Commission's (SEC) annual No FEAR Act Report 
prepared pursuant lo the Notification and Federal Employee Antidiscrimination and Retaliation Act of 
2002, ''No FEAR Act." See 107 P.L. 174, Title II section 203 (a). The Office of Personnel 
Management (OPM) regulations governing reporting obligations are published at 5 CFR Subpart C § 
724.302 (2009). The required information is provided with citations and full text of the applicable 
sections of the OPM regulations. 

§ 724.302 (a)(l) The number of cases in Federal Court pending or resolved in each fiscal year and 
arising under each of the respective provisions of the Federal Antidiscrimination Laws applicable to 
them as defined in§ 724.102 of subpart A of this part in which an effiPloyee, fonner Federal employee, 
or applicant alleged a violation(s) of these laws, separating data by the provision(•) of law involved. 

Cases in Federal Court Alleging Discrimination. 

Status FYOS FY06 FY07 FY08 FY 09 FY 10 

Opened 3 2 1 2 2 

Pending 4 4 4 4 5 3 

Closed 0 1 1 2 

Cases in Federal Court Alleging Whistleblower Retaliation. 

There were no cases alleging Whistleblower Retaliation pending at any time during the period FY 
2005-2010. 

§ 724.302 (a)(2)(i) In the aggregate, status or disposition (including settlement). 

Cases in Federal Court Alleging Discrimination. 

Disposition FYOS FY06 FY07 FY08 

Dismissed 0 0 0 0 

Summary Judgment 
0 1 1 0 Granted to SEC 

Withdrawn 0 0 0 0 

Settled 0 0 0 I 

Merits Decision 0 0 0 0 

Cases in Federal Court Alleging Whistleblower Retaliation. 

FY09 FY 10 

0 0 

0 1 

0 0 

0 I 

0 0 

There were no cases alleging Whistleblower Retaliation pending at any time during the period FY 
2005-2010. 

§ 724.302 (a)(2)(ii) Amount of money required lo be reimbursed lo the Judgment Fund by the agency 
for payments as defined in§ 724.102 of subpart A of this part. 

No reimbursements were required during the period FY 2005-2010. 
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§ 724.302 (a)(2)(iii) Amount of reimbursement to the Fund for attorney's fees where such fees have 
been separately designated. 

No reimbursements were required during the period FY 2005-2010. 

§ 724.302 (a){3) In connection with cases identified in paragraph (a)(l) of this section, the total 
number of employees in each fiscal year disciplined as defined in § 724. 102 of subpart A of this part 
and the specific nature, e.g., reprimand, etc., of the disciplinary actions taken, separated by the 
provision(s) oflaw involved. 

No employees were disciplined during the time period FY 2005-2010 in connection with cases 
identified in paragraph (a)( 1) of this section. 

§ 724.302 (a)(4) The final year-end data about discrimination complaints for each fiscal year that was 
posted in accordance with Equal Employment Opportunity Regulations at subpart G of title 29 of the 
Code of Federal Regulations (implementing section 30l(c)(l)(B) of the No FEAR Act). 

See Appendix for the final year-end data as posted on the SEC's public website: www.sec.gov. 

§ 724.302 (a)(5) Whether or not in connection with cases in Federal court, the number of employees in 
each fiscal year disciplined as defined in§ 724.102 of subpart A of this part in accordance with any 
agency policy described in paragraph (a)(6) of this section. The specific nature, e.g., reprimand, etc., 
of the disciplinary actions taken must be identified. 

No employees were disciplined during the period FY 2005-2010 in accordance with the agency policy 
described in paragraph (a)(6) of this section. (See below.) 

§ 724.302 (a)(6) A detailed description of the agency's policy for taking disciplinary action against 
Federal employees for conduct that is inconsistent with Federal Antidiscrimination Laws and 
Whistleblower Protection Laws or for conduct that constitutes another prohibited personnel practice 
revealed in connection with agency investigations of alleged violations of these laws. 

The SEC implemented its relevant disciplinary policy covering supervisory misconduct in 1990. The 
policy is part of the SEC's Personnel Operating Policies and Procedures Manual (POPPS) issued as 
SECR 6-10 in 1990 and distributed throughout the SEC. The "Table of Penalties Involving Employee 
Misconducf' states: 

I. The decision logic tables on the following pages may be used as a guide for selecting 
appropriate penalties in disciplinary actions involving employee misconduct. The tables 
show the inter-relationships of disciplinary causes and actions, but it does not establish 
procedural causes and actions, nor does it automatically set penalties. Depending on the 
circumstances, a penalty may be more or less severe than those listed in the tables. This 
guide does not presume to cover all possible offenses, however, it does attempt to 
include most issues that are likely to apply in the Commission. Other factors to be 
weighed are: character, gravity, recency and consequences of the offense; combination 
and character of other offenses; mitigating circumstances; length of service; quality of 
work; personal reputation; past contributions and record of cooperation. 

POPPS SECR 6-10, Attachment 3, Nov 12, 1990, at 25 (footnote omitted). 
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The "decision logic tables" in Attachment 3 at 34-35 list "Causes of Action" with "Typical Penalties." 

Offenses Related to Supervisory/Managerial Observance of Employee Rights 

21. Sexual Harassment. 

22. Discrimination based on race, color, sex, religion, national origin, age, marital status, 
political affiliation or disability ["handicapping condition"]. 

Firlit offense: 
Second: 
Third: 

Typical Penalty 
Reprimand to removal 
5 day suspension to removal 
30 day suspension to removal 

23. Reprisal against employee for providing information to the Office of Inspector General (or 
equivalent), the Office of Special Counsel, to an EEO Investigator, or for testifying in an 
official proceeding. 

24. Reprisal against an employee for exercising a right provided under 5 U.S.C. § 7101, et seq. 
(governing Federal labor-management relations). 

25. Violation of an employee's constitutional right to freedom of speech, association, and 
religion. 

26. Violation of prohibited personnel practices (see attachment 121
). 

Firlit offense: 
Second: 
Third: 

Typical Penalty 
Reprimand to removal 
Removal 
Removal 

§ 724.302 (a)(7) An analysis of the information provided in paragraphs (a)(l) through (6) of this 
section in conjunction with data provided to the Equal Employment Opportunity Commission in 
compliance with 29 CFR part 1614 subpart F ... [s]uch analysis must include: -- (i) An examination of 
trends; (ii) Causal analysis; (iii) Practical knowledge gained through experience; and (iv) Any actions 
planned or taken to improve complaint or civil rights programs of the agency with the goal of 
eliminating discrimination and retaliation in the workplace. 

Examination of Trends 

The SEC is a small agency. The average number of employees during the period covered in this report 
(FY 2005-2010) was below 4,000. Between FY 2005-2010, the average number of administrative 
EEO complaints filed annually was 14. In FY 2010, 17 individuals filed complaints, with one 
individual filing two of the complaints. Unsuccessful applicants for employment filed three of the 
complaints. 

Causal Analysis 

With an annual average of only 14 complaints filed, the volume of data does not support meaningful 
conclusions about cause and effect based on the type of employment issues raised or the bases of 
discrimination alleged. Further, in the cases closed during this 6-year period, there was only a single 
finding of discrimination. That decision, rendered in FY 2005, found failure to promote based on race. 

In the reported timeframe (FY 2005-2010), the five discrimination bases alleged most frequently were: 
reprisal (40), race (38), age (31), sex (27), and disability (21). In FY 2010, the five discrimination 
bases alleged most frequently were: age, race and reprisal (7 each}, disability (5) and sex (4). 

1 Attachment 12 at POPPS 53-54 summarizes the prohibited personnel practices set forth in the Civil 
Service Reform Act of 1978, with reference to 5 U.S.C. § 2302. 
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In the reported timeframe (FY 2005-2010), the five employment issues raised most frequently were: 
tenns and conditions of employment (26), non-sexual harassment (17), assignment of duties (14), 
promotion/non-selection (14), and reasonable accommodation (12). In FY 2010, the issues raised most 
frequently were tenns and conditions of employment and evaluation/appraisal (4 each), assignment of 
duties, non-sexual harassment, reasonable accommodation and appointment/hire (3 each). 

Processing Data Overview 

The EEOC regulations governing pursuant to Title III of the No FEAR Act mandate that only 
dismissals by the SEC, withdrawals by complainants and findings of discrimination are included in the 
data posted on the SEC's public website. See www.sec.gov/eeoinfo/nofeardata.htm. 

Agencies are not permitted to post information about decisions on the merits unless discrimination was 
found and similarly may not post information about the number of EEO administrative complaints 
settled by mutual agreement. See 29 CFR § 1614.701, et seq. (2009). A majority of the complaints 
closed during the reported timeframe were either settled or ended in a finding of no discrimination. 

During the FY 2005-2010 period, the SEC dismissed 24 complaints and complainants withdrew 3. As 
noted above, with the exception of one complaint in 2005, there were no findings of discrimination 
during the period. 

In FY 2010, the average number of days to complete an investigation was 134, down from 194 days in 
2009. All investigations were completed within the applicable regulatory time limits. 

At the close of FY 2010, 7 complaints were pending in the administrative process. Of these, 4 were 
pending at the EEOC and 2 were on appeal at the EEOC's Office of Federal Operations. One 
complaint was pending a final agency decision from the SEC. 

Analysis of Data, Practical Knowledge Gained Through Experience, and 
Actions Planned to Improve Complaint and Civil Rights Programs 

As noted, the number of administrative EEO complaints alleging violation of EEO laws or related 
statutes and Executive Orders filed annually at the SEC is too small to draw statistical conclusions 
about the SEC's compliance with these laws. In FY 2010, the SEC met all regulatory requirements for 
timely investigating complaints. 

§ 724.302 (a)(8) For each fiscal year, any adjustments needed or made to the budget of the agency to 
comply with its Judgment Fund reimbursement obligation(•) incurred under § 724.103 of this part. 

No adjustments were made to the SEC's budget to comply with the requirements under §201. 

§ 724.302 (a)(9) The agency's written plan developed under§ 724.203(a) of subpart B of this part to 
train all of its employees (including supervisors and managers) about the rights and remedies available 
under the Antidiscrimination Laws and Whistleblower Protection Laws applicable to them. 

SEC's No FEAR Act Training Plan 

The Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 ("No FEAR 
Act"), Pub. L. 107-174, mandates that all federal employees be fully informed of their right to be free 
from discrimination and retaliation. In furtherance of that goal, Title II of the No FEAR Act obligates 
each federal agency to develop training plans to ensure that all employees are aware of their rights and 
how to exercise them. OPM regulations § 724.302(a)(9) include a reporting element requiring 
agencies to include No FEAR Act training plans in the annual No FEAR Act Report This training plan 
represents best practices and the current technological capabilities of the SEC. The specific provisions 
of this plan may be updated and improved. Any substantial changes will be included in the SEC's 
Annual No FEAR Act Report Plans to enter into contracts to provide training are contingent upon 
funding. 

Training for New Employees - FY 2011 

In FY 2010, new SEC employees who attended orientation classes at the SEC's Headquarters were 
instructed to read the No FEAR Act notice and verify compliance in writing within the first 30 days 
after entry on duty. New employees in other locations received the same instructions via emails from 
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administrative officials designated by the SEC's Office of Human Resources as contacts responsible 
for processing new employees. The requirement to read the notice of rights replaced the No FEAR Act 
training video used in FY 2008 and 2009. The SEC planned to subscribe to a commercial online No 
FEAR Act Training course in FY 2010, but did not have sufficient funding to do so. Therefore, the 
SEC continues to require new employees to read the No FEAR Act notice to ensure that they are 
informed of their rights and remedies under EEO and Whistleblower Protection laws. The "Welcome 
New Employees" SEC intranet page contains a link directly to No FEAR Act notice and related EEO 
information. 

Bi-Annual Employee Training - FY 2011 

The SEC determined that a centralized Learning Management System (LMS) is required to track 
employee compliance with mandatory training such as No FEAR Act training. The SEC began 
acquisition of an LMS in FY 2010 for this purpose and anticipates having it available foruse during 
the second half of FY 2011. 

The SEC plans to train all employees on board as of April 30, 2011, beginning in May 2011. Given 
existing budgetary constraints, the new No FEAR Act training will be developed internally using best 
practices, any available funding, and internal information technology resources. Formats for training 
may include self-directed online learning and/or live lectures presented by SEC staff with subject 
matter expertise. If lectures are recorded, the SEC will provide a transcript in addition to audio 
recording and any multi-media recordings used for training will be captione-d in compliance with 
Section 508 of the Rehabilitation Act of 1973, as amended. 

Training in Subsequent Years 

This training plan represents best practices, available funding levels and tec,hnological capabilities of 
1he SEC as of March 20 \ \. The specific provisions of this plan may be updated as circumstances 
change. Any substantial changes will be included in the SEC's Annual No FEAR Act Report. 

§ 724.302 (9)(c) Agencies must provide copies of each report to the following: 

(I) Speaker of the U.S. House of Representatives; 

(2) President Pro Tempore of the U.S. Senate; 

(3) Committee on Governmental Affairs, U.S. Senate; 

(4) Committee on Government Reform, U.S. House of Representatives; 

(5) Each Committee of Congress wi1hjurisdiction relating to the agency; 

( 6) Chair, Equal Employment Opportunity Commission; 

(7) Attorney General; and 

(8) Director, U.S. Office of Personnel Management. 

The SEC's FY 2010 No FEAR Act Annual Report will be provided to the following officials: 

§ 724.302 (9)(c)(I) Speaker of the U.S. House of Representatives: 
The Honorable John Boehner, Speaker of the House 
U.S. House of Representatives, US Capitol 
Washington, DC 205 \ 5 

§ 724.302 (9)(c)(2) President Pro Tempore of the U.S. Senate: 
The Honorable Sen. Daniel K. Inouye, President Pro Tempore 
United States Senate 
722 Hart Senate Office Building 
W asbington, DC 20510 
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§ 724.302 (9)(c)(3) Committee on Homeland Security and Governmental Affairs, U.S. Senate: 
Tue Honorable Joseph Lieberman, Outirman 
Committee on Homeland Security and Governmental Affairs 
United States Senate 
706 Hart Senate Office Building 
Washington, DC 20510 

§ 724.302 (9)(c}(4) Committee on Government Reform, U.S. House of Representatives: 
Tue Honorable Darrell Edward Issa, Chairman 
Committee on Oversight and Government Reform 
U.S. House of Representatives 
2157 Rayburn House Office Building 
Washington, DC 20515 

§ 724.302 (9)(c)(5} Committees of Congress with jurisdiction relating to the SEC: 

Tue Honorable Spencer Bachus, Chairman 
Committee on Financial Services 
U.S. House of Representatives 
2246 Rayburn House Office Building 
Washington, DC 20515 

Tue Honorable Tim Johnson, Chairman 
Committee on Banking, Housing, and Urban Affairs 
United States Senate 
136 Hart Senate Office Building 
Washington, DC 20510 

§ 724.302 (9}(c)(6) Chair, Equal Employment Opportunity Commission: 

Jacqueline A. Berrien, Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

§ 724.302 (9)(c}(7) United States Attorney General: 

Eric H. Holder, Jr., Attorney General 
U.S. Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, DC 20530-0001 

§ 724.302 (9)(c}(c)(8) Director, U.S. Office of Personnel Management: 
Tue Honorable John Berry, Director 
U.S. Office of Personnel Management 
1900 E Street, NW 
Washington, DC 20415 
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' 
Equal Employment Opportunity Data Posted Pursuant to 
Title III of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 {No 
FEAR Act}, P.L. 107-174. 

• Q>mptajnt Actiyity 
• Complaints by Basis 
• Complaints by Issue 
• pmcessjng Tjroe 

.-.··· 

• Djsmjssafs and Withdrawals 
• Total Final Actions Ejndjng Discriminatjon 
• Fjodjngs of Disqjminatjon Rendered by Basis 
• Fjndjngs of Discrjmjnatjon Rendered by Issue 
• Pendjng Complajnts Filed jo preyjous Fjscat Years by Status 
• Complaint Investigatjons 

Complaint Activity 

Comparative Data for Prior Fiscal Years 2005 2006 2007 2008 2009 FY 2010 

Number of Complaints Filed 17 13 11 11 15 17 

Number of Complainants 18 13 9 10 14 16 

Repeat Filers 0 1 2 1 1 1 

Complaints by Basis 

Note: Complaints can be fited alleging multiple bases. The sum of the bases may not equal total complaints flied • 
. 

Comparative Data for Prior Fiscal Years Bases 2005 2006 2007 20Q8 2009 FY 2010 

Race 9 5 10 4 3 7 

Color 2 0 2 1 1 3 

Religion 0 0 0 2 1 3 
. 

Reprisal 9 6 4 5 9 7 

Sex 8 3 4 3 5 4 

National Origin 2 2 0 2 0 2 

Equal Pay Act 0 1 1 0 2 0 

Age 4 6 6 2 6 7 

Disability 2 3 1 3 7 5 

Non-EEO 0 0 1 1 1 2 
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Complaints by Issue 

Note: Complaints can be filed alleging multiple issues. The sum of the issues may not equal total complaints filed. 

Comparative Data for Prior Fiscal Years Issues 2005 2006 2007 2008 2009 FY 2010 

Appointment/Hire 3 0 1 0 4 3 

Assignment of Duties 2 1 5 0 3 3 

Awards 0 1 0 0 1 2 

Conversion to Full-time l_o lo lo lo lo lo 
Disciplinary Action 

Demotion 1 0 0 0 0 0 

Reprimand 1 0 ' 0 0 2 0 

Suspension 4 1 0 0 1 1 

Removal 0 1 0 1 0 0 

Other 0 0 1 1 0 1 

Duty Hours 0 0 0 0 0 0 . 
Evaluation Appraisal 3 1 1 0 2 4 

Examination/Test 0 0 0 0 0 0 

Harassment 

Non-Sexual 1 3 . 3 2 5 3 

Sexual 0 0 0 0 1 1 

Medical Examination 0 0 0 0 0 0 

Pay (Inch,Jding Overtime) 2 3 2 0 2 0 

Promotion/Non-Selection 4 3 2 2 1 2 

Reassignment 

Denied 0 0 0 0 0 0 

Directed 1 0 0 0 0 0 

Reasonable Accommodation 0 1 0 3 5 3 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 1 0 

Termination 0 0 0 2 1 2 

Terms/Conditions of Employment 4 1 6 2 9 4 

Time and Attendance 2 0 3 1 4 0 

Training 1 0 0 0 1 1 

Other 0 0 2 1 2 1 

2 
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Processing Time Complaints Pending During Fiscal Year 

Comparative Data for Prior Fiscal Years 2005 2006 2007 2008 2009 FY 2010 

Average number of days in investigation stage 208 176 124 191 194 134.5 

Average number of days in final action stage 45 71 83 80 58 132.44 

Complaint pending during fiscal year where hearing was requested 

Average number of days in investigation stage NA 178 197 191 194 25.57 

Average number of days in final action stage NA 13 30 59 58 15 

Complaint pending during fiscal year where hearing was not requested 

Average number of days in investigation stage NA 176 243 170 187 193.15 

Average number of days In final action stage 65 86 99 42 NA 166 

Dismissals and Withdrawals 

Complaints Dismissed by Agency 

Comparative Data for Prior Fiscal Years 200S 2006 2007 2008 2009 FY 2010 

Total Complaints Dismissed by Agency 5 4 4 1 3 7 

Average days pending .prior to dismissal 131 77 95 21 120 158 

Total Complaints·Withdrawn by Complainants 0 1 1 0 0 1 

Total Final Actions Finding Discrimination 
. 

Comparative 200S 2005 2006 2006 2007 2007 2008 2008 2009 2009 FY FY 
Data for Prior # % # % # % # OJI> # % 2010 2010 
Fiscal Years # % 

Total Number 1 100 0 0 0 0 0 Findings - - - - -. 

Without Hearing . 1 100 0 0 0 0 0 0 0 0 0 0 

With Hearing 0 0 0 0 0 0 0 0 0 0 0 0 

..... 
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Findings of Discrimination Rendered by Basis 

Note: Complaints can be filed alleging multiple bases. The sum of the bases may not equal total complaints and findings. 

' 

Comparative FY FY 2005 2005 2006 2006 2007 2007 2008 2008 2009 2009 
Data for Prior # % # % # % # % # OJI> 2010 2010 
Fiscal Years # % 

Total Number 1 100 0 0 0 0 0 0 0 0 0 0 
Findings 

Race 1 100 0 0 0 0 0 .Q 0 0 0 0 

Color 0 o. 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 
•. 

0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 0 0 0 0 0 0 

Nation.al Origin 0 0 0 o. 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 O· 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

Findings After 
, 

Hearing 0 0 0 0 0 0 0 0 0 0 0 0 

Race 0 ' 0 0 0 0 0 0 0 0 0 0 0 

Color 0 0 0 0 0 il 0 0 0 0 0 0 

Relig.lon 0 0 ' 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 .0 0 0 0 0 0 

~x 0 0 0 0 0 0 0 0 0 0 0 0 

Nation~I Origin 0 0 0 0 0 0 0 0 0 0 0 0 
Equal Pay Act 0 0 o, 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0. 0 0 0 0 0 0 0 0 0 0 0 

Findings 
Without 0 0 0 0 .o 0 0 0 0 0 0 0 
Hea~ing 

Race l 100 0 0 0 0 0 0 0 0 0 0 

Color 0 0 . n 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 
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Findings of Discrimination Rendered by Issue 

Comparative 2005 2005 2006 2006 2007 2007 2008 2008 2009 2009 F'l FY 
Data for Prior # 'lb # 'lb # 'lb # ·.% # 'lb 2010 2010 
Fiscal Years # 'lb 

Total Numl;>er 1 100 0 0 0 0 0 0 0 0 0 0 Rndings 

Apoolntment/Hlre 0 0 0 0 0 0 0 0 0 0 0 0 

Assignment of 0 0 0 0 0 0 0 0 0 0 0 0 
Duties 

Awards 0 0 0 0 0 0 0 0 0 0 0 0 

Conversion to 0 0 0 0 0 0 0 0 0 0 0 0 FuH-tlme 

Oisdp1i11ary 
•. .... · . 

Action - Total 0 0 0 0 0 0 0 0 0 0 0 0 

Oemotiof1 0 0 0 0 0 0 0 0 0 0 0 0 

Reprimaod 0 0 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hc>Urs 0 0 0 0 0 . 0 0-' 0 0 0 0 0 

Evalu_atiOn 0 0 0 0 
I 

Appraisal 0 0 0 0 0 0 0 0 

Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 

Harassinent - 0 0 0 0 0 0 0 0 0 0 0 0 Totat 

Non-Sexual o. 0 0 () () () 0 () 0 0 0 0 

Sexual () 0 0 0 0 0 0 0 0 ci 0 0 

Medical 0 0 0 0 0 0 0 0 0 0 0 0 Examination 

Pay (Iocludlng 0 0 0 0 0 0 0 0 0 0 0 0 overtime) 

Promotion/Non- 1 100 .0 0 0 0 0 0 0 0 0 0 Selection 

- Reassignment -
0 0 D 0 0 0 0 0 0 D 0 0 T.otal 

Denied 0 0 0 0 0 0 0 0 0 ci 0 0 

Directed 0 () 0 0 0 0 0 0 0 0 0 0 

Reasonable o· 0 0 0 0 0 0 0 0 0 0 0 
A<XX>mmodaUon . 

Reinstatement-. 0 ··.o 0 0 0 0 0 0 0 o·· 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 ' 

Tenn111ation 0 0 0 0 0 0 0 0 0 0 0 0 

Tenns/<;Gndltlons 0 0 
of Employment 

0 0 0 0 0 0 0 0 0 0 

Time and - 0 0 0 0 0 
Attendance 

0 0 0 0 0 0 0 

Tralnlll9 0 0 0 0 0 0 0 () 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 
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Findings of Discrimination Rendered by Issue 

Comparative zoos zoos 2006 Z006 Z007 2007 ZOOB 2008 zoog Z(Klg FY FY 
Data for Prior # % # 'lb # 'lb # 'lb # 'lb 2010 2010 
Fiscal Years # 'lb 

Total Number 
' Findings After 0 0 0 0 0 0 0 0 0 0 0 0 

Hearing 

Appointment/Hire o 0 0 0 0 0 0 0 0 0 0 0 

Assignment of 0 0 0 0 0 0 0 0 0 0 0 0 Duties 

Awards 0 0 0 0 0 0 0 0 0 0 0 0 

Conversion to 0 0 0 0 0 0 (l. 0 0 0 0 0 Full.,.time .... ·. 

Disciplinary 0 0 0 0 0 0 0 0 0 0 0 0 Action - "total 

Demotion 0 0 0 0 0 0 0 . 0 0 0 0 0 

Rep~mand 0 0 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 . 0 0 0 0 0 0 0 

Duty HOurs 0 0 0 0 0 0 0 0 0 0 0 0 
EvaluatiOh 0 0 0 0 0 0 0 0 0 0 0 0 Appraisal 

Examination/Test 0 ·o 0 0 0 0 0 0 0 0 0 0 

Harassment - 0 0 0 0 0 0 0 0 0 0 0 0 Total . 
. 

Non-Sexual 0 0 0 1l 0 0 0 0 0 .0 O· 0 

sexual -0 a 0 a a. a a 0 a a a 0 

Medical 0 0 0 0 0 0 0 0 0 0 0 0 Examination 

Pay (Jndudlng 0 0 0 0 0 0 0 0 0 0 0 0 Overtime) . 

Promotion/Non- n n ~ n 0 n n n n 0 g t: 
Selection 

u ·u u u u ~ u u 

Reassignment - 0 0 0 0 0 0 0 0 0 0 0 I 0 
. Total 

benled 0 0 0 0 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable 0 0 0 0 0 o· 0 0 0 0 0 0 
AcoommodatloJl 

Reinstatement 0 0 0 0 0 0 ro 0 0 0 0 0 

Retirement 0 0 . . 'O 0 0 0 o· 0 0 0 0 0 

Termination 0 0 0 0 0. 0 0 0 0 0 0 0 

. Terms/Conditions 0 0 0 0 0 0 0 0 0 0 0 0 
of Employment 

Time and 0 0 0 0 0 0 0 0 0 0 0 0 
Attendance 

Training 0 0 0 0 0 0 0 0 0 0 0 o· 

Other 0 0 0 0 0 0 0 0 0 0 0 0 
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Findings of Discrimination Rendered by Issue 

Comparative 2005 2005 2006 2006 2007 2007 2008 2008 [.z009 2009 FY FY 
Data for Prior 

# 'lb # 'lb # 'lb # 'lb # % 2010 2010 
Fiscal Years # 'lb 

Total. Number 
Findings 

1 100 0 0 0 0 0 0 0 (I 0 0 Without 
Hearing 

Appointment/Hire o 0 0 0 0 0 0 0 0 (I 0 0 

Assignment of 0 0 0 0 0 0 0 0 0 0 0 0 Duties 

Awards 0 0 0 0 0 0 0 0 0 () 0 0 

Conversion to 0 0 0 0 0 0 -o 0 0 () 0 0 Full-time 

Disciplinary 
0 0 0 0 0 0 0 0 0 0 0 0 Action"'" Total . 

Demotion 0 0 0 0 0 0 0 0 0 ll 0 0 

Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 0 ·O 0 0 0 

other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 

Evaluation 0 0 0 0 0 0 0 0 0 0 0 0 Appraisal 

Examination/rest 0 0 0 0 0 0 0 0 0 0 0 0 

Harassment - 0 0 0 0 0 0 0 0 0 o· 0 0 Total . 

.Non-sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual- 0 0 0 0 0 0 0 0 0 0 0 0 

Medical ' n n n n n n n n n n n n 

Examination v ' u v u u u u u u u v u 

Pay (lndudlng 0 0 • 0 0 0 0 0 0 0 0 0 
overtime) 

o· 

Promotion/Non-
1 100 0 0 0 0 0 0 0 0 0 0 

selection 

Reassignment - 0 0 0 0 0 0 0 0 0 0 0 0 
Total 

Denied 0 O.·.· 0 0 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable 0 0 0 0 0 0 0 0 0 0 0 0 
Accommodation 
Retnstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 0 0 
. 

Terms/Conditions 0 0 0 0 0 
of Employment 

0 0 0 0 0 0 0 

Time and 0 0 
Attendance 

0 0 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 -0 0 0 0 0 
···-··· -·--- ~---·· 
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Pending Complaints Filed in Previous Fiscal Years by Status 

Comparative Data for Prior Fiscal Years .... ·. 2005 2006 2007 2008 2009 FY 
2010 

Total complaints rrom previous Fiscal Years pending at 14 17 15 5 12 14 any time during period 

Total complainants from previous Fiscal Years pending at 
NA NA 14 5 11 13 any time during period 

Number complaints that are pending at close of period 

Comparative Data for Prior Fiscal Years 2005 2006 2007 2008 2009 FY 2010 

Investigation . 10 3 0 8 10 0 

ROI Issued, pending Complainant's action 0 0 0 0 0 0 

Hearing 7 9 1 3 4 4 

Final Action 0 3 0 1 0 1 

Appeal with EEOC Office of Federal Operations 4 3 4 2 0 2 

Complaint Im1estigations 

Comparative Data for Prior Fiscal v,.ars 2005 2006 2007 2008 2009 FY 
• 2010 

Complaints Pending Any time During Period Where 0 1 1 1 l 0 
Investigations Exceeded Required Time Frames . 

http://www.sec.goV/eeoinfo/nofeardata.htm 

J::lllm.e. I preylous paae Modified: 11/10/2010 

B 

http://wvii�.sec.gov/eeOinfo/nofeardata.htm


UNITED STATES 
SECURITIES AND EXCHANGE COMMISSION 

MAIL STOP ' 
WASHINGTON, D.C. 20549 

OFFICIAL BUSINESS 

Ms. Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, N.E. 
Washington, DC 20507 



 



nkFICE OF THE UNDER SECRETARY OF DEFENSE fr 4000 DEFENSE PENTAGON 
WASHINGTON, D.C. 20301-4000 

MAR 2 9 2011 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Ms. Berrien: 

I 
a-

1J 
I;-.? 

D 
(.11 

Enclosed please find a compilation of Fiscal Year 2010 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management (OPM) at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

, We did not receive a report from the Department of the Army and will submit that 
compop.ent's report to you under separate cover as soon as possible. 

\ 

If you have any questions about this submission or require more information, please 
contact Ms. Marilee Perkal at 703.571.9337 or at marilee.perkal@osd.mil. 

• 

Enclosure: 
As stated 

Sincerely, 

arrett, CAPT, USN 
Deputy Director 
Office of Diversity Management and 

Equal Opportunity 



INDEX OF DoD COMPONENT FY10 NO FEAR REPORTS 
 
 
 

Component:   
 

• Army & Air Force Exchange Service (AAFES) 
• Army (ARMY) 
• Business Transformation Agency (BTA) 
• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DFAS) 
• Defense Human Resources Activity (DHRA) 
• Defense Intelligence Agency (DIA) 
• Defense Information Systems Agency (DISA) 
• Defense Logistics Agency (DLA) 
• Defense Media Activity (DMA) 
• Department of Defense Education Activity (DoDEA) 
• Department of Defense Inspector General (DoDIG) 
• Defense Security Service (DSS) 
• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
• Missile Defense Agency (MDA) 
• National Geospatial-Intelligence Agency (NGA) 
• National Security Agency (NSA) 
• TRICARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services University of the Health Sciences (USUHS) 
• Washington Headquarters Services (WHS) 
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NOTIFICATION AND FEDERAL EMPLOYEE ANTIDISCRJM IXATION AND RETALIATION (NO FEAR) ACT OF 2002 
Washington Headquarlers Services (WHS) and Serviced Components 

INTRODUCTION 

The Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 
(conunonly known as the "No FEAR Act"), Public Law 107-174, was enacted on May 15, 2002. 

It was Congress' intent to increase accountability regarding violations of antidiscrimination and 
whistleblower protection laws. The No FEAR Act directed Federal agencies to post quarterly 
equal employment opportunity (EEO) complaint data on their public websites, reimburse the 
Judgment Fund, and submit annual reports to Congress. 

In accordance with Section 203 of the No FEAR Act, this Annual Report to Congress 
includes data and analysis in the following categories: 

;. Number of employees disciplined for discrimination, retaliation and harassment, and 
agency policy regarding disciplinary actions for such violations; 

;. Amount of money reimbursed to the judgment fund, and adjustments needed to comply 
with reimbursement requirements; 

~ Final year-end statistical data posted; and 

l> Examination of trends, causal analysis, experiential knowledge, and actions (taken or 
planned) to improve complaint or civil rights programs. 

NOTE: This report is preps red by Wsshington Headquarters S•ni«!s/Equal Employment Opp .. tunity Programs 
(EEOP) omre. The report does ROI comaln d•t• for con1pouenls WHS pre•lously ...... (\;anti Iha! dala Is reported by 
lht res~cth•e components. Should questions or conttrn• ariS<, pleasuontacl EEOP at 703..099-1805. 
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NOTIFICATION AND FEDERAL EMPlOYEE ANTJDISCRIMINATION AND RETALIATION (NO FEAR) ACT OF 2002 
Washington H~dquarlers Services (WHS) and Serviced Components 

EXECUTIVE SUMMARY 

Washington Headquarters Services (WHS) was established as a Department of Defense 
(DoD) Field Activity on October 1, 1977, as part ofa DoD headquarters streamlining initiative. 
WHS personnel contribute to the mission of our Defense customers by managing DoD-wide 
programs and operations for the Pentagon Reservation and DoD-leased facilities in the National 
Capital Region. WHS is organizationally aligned under the Director of Administration and 
Management for the Office of the Secretary of Defense (OSD). 

The WHS/Equal Employment Opportunity Programs (EEOP) Director is authorized to 
employ a team of seventeen (including the Director) personnel to carry out its mission: one (I) 
Deputy Director/Complaints Manger; one (1) Affirmative Employment Program (AEP) 
Manager; {5) EEO Specialists; one {I) Military Equal Opportunity Staff Advisor; one (I) 
Administrative Officer; and seven {7) contractors. 

· In fiscal year (FY) 2010, WHS supported a total workforceof5,839 civilian personnel 
within OSD, Joint Staff, Defense Agencies, and DoD Field Activities serviced by WHS 1. The 
specific organizations that are included in the scope of this report may be fow1d in the serviced 
component chart at Appendix A. 

FYlO: 
The following data highlights No FEAR Act averages per year for the timeframe FYOS to 

> 69 total formal complaints on hand, and 31 new formal complaints 
> 17 complaints pending investigation for 168 days 
> I 9 complaints pending a hearing for 577 days 
> 6 complaints pending a final agency decision for 368 days 

The following cites notable metrics from FY09 to FY I 0, respectively: 

> 33 percent increase in number of complaints filed - 30 to 40 
> 125 percent increase in basis of disability - 4 to 9 
> 45 percent increase in basis ofreprisal - I I to 16 
> I 00 percent increase in basis of age - 7 to 14 
> 37 percent increase in complaints pending investigation - 19 to 26 
> 26 percent decrease in processing time for complaints pending investigation- 220 to I 62 
> 31 percent increase in processing time for complaints pending hearings - 588 to 769 
> 6 percent decrease in processing time for complaints pending final actions - 31 Oto 292 

1 ComJ)Onents inelu<le<J in this report include: Office of the Seere1ary of Defense (OSD); Joint Staff; DoD Test Resources 
Management Center (DTRMC); Detense legal Se.vices Agency (DLSA); Defense Seeurity Coop.ration Agency (DSCA): 
OffioeofEconomic Adju<1men1 (OEA); Pentagon force Protection Agency (Pf PA); U.S. Cour< of A11peals for the Armed F0t·ces 
(USCAAFl: Defens< Prison« of W•r/Missin& Pasonnel Office (DPMO); Defense Te<:hnology S<:<:unty Administn1tion (DTSA); 
DoD Counterintelligence Field Ac«ivity, Defense Business Transfom1ation Agency (BTA); TRICAll.E ti.1ianagenlent Ac1ivity 
(TMA): Depu1yCbiefMa11agement Oft1e«r (DCMO); and Washington Headquarters Services (WHS). 
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NOTIFICATION AND FEDERAL EMPtOYF.f. ANTIDISCltlMINATJOK AKO Rf.TALIATJON (NO FEAR) ACTOf' 2002 
Washington Headquarters Services (\VHS) and Serviced Components 

FORMAL EEO COMPLAINT DATA 

Washington Headquarters Services timely posted, and prominently displayed, a link to 
the No FEAR Act data on its main website ( www.whs.mil ) not later than thirty (30} days after 
the end of each quarter (from FYOS to FYI 0). Final year-end data for FY I 0 is found at 
Appendix B. 

Complaint Processing 

In FY I 0, 39 individuals filed 40 formal complaints. The number of complaints filed 
from FY09 to FY I 0 increased by 33 percent. The total number of cases on hand at the begi1u1ing 
of the fiscal year (ca1Tied over from the previous year) increased by 20 percent compared to 
FY09. 

From FY05 to FY I 0, the average number of formal complaints on hand was 69 ranging 
from 33 in FY05 to 93 in FYIO (see Table I below). Complaints pending at the beginning of the 
fiscal year averaged 38, ranging from 15 in FY05 to 53 in FYIO. The number of new complaints 
filed averaged 31 cases, ranging from 18 in FYOS to 40 in FY I 0. 

Table 1: Total Complaints on Hand 

llComplaintsFik<t Dt1rini; Fis( a( Yeor a complaints Pendiu~llt B~inning of Fiscal Year 
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NOTIFICATION AND FEDERAL EMPLOYEE ANTIDISCRl~HNATION ANO RETALIATION (NO FEAR) ACT OF 2002 

Washing1on Headquarters Services (WHS) and Serviced Components 

Investigations 

From FYOS to FY 10, there was an average of 17 lbnnal complaints pending an 
investigation for an average of 168 days. The number of investigations ranged from 14 cases in 
FY05 and FY06 to 26 cases in FYJO (see Table 2 below). From FY09 to FYlO, there was a 37 
percent increase in the number of cases pending investigation. 

Table 2: NttmbeJ· o,. In,~e~tig:i1tions Pending 
.:\0 
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Investigation processing timeframe ranged from 65 days in FY08 to 242 days in FY05 (see Table 
3 below). From FY09 to FYJO, there was a 26 percent decrease in processing time. 

TRble 3! P1·ocessf11g Titl'le t'ot" Pe11dit1g l11vestigatio1~s 
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NOTlflCATION AND l'EP1'RAL EMl'LOY1'1' ANTIDISCRIMINATION ANO RfTALIATION (NO l'EAR) ACr Of 2002 
Washington Headquarters Services (\VHS) and Serviced Components 

Hearings 

From FYOS to FY I 0, there was an average of 19 fonnal complaints pending a hearing at the 
Equal Employment Opportunity Coirunission (EEOC) for an average of 577 days (see Table 4 below). 
The number of pending hearings ranged from 9 cases in FY05 to 26 cases in FY I 0. There was a 4 
percent increase in cases pending a hearing from FY09 to FY 10 (25 to 26, respectively). 

T~lble 4: Nun~be1· (,.f Pepdjpg H<!!klrfngs 
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The average processing timeframe for cases pending hearings ranged from 495 in FY08 
days to 769 days in FY I 0. The processing ti.me for cases pending a hearing increased 31 percent 
from FY09 (588) to FY 10 (769). 

Tnble :-:. Proces.si11g Ti1ne f'or He~l1°ings 
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NOTIFICATION AND l'El>tRAL EMPLOYH. ANTIOISCRIMINATION AND RETALIATION (NO FEAR) ACT OF 2002 
Washinglon Headquarters Services (WHS) and Serviced Componenls 

Final Agency Actions 

From FYOS to FY I 0, there was aJI average of 6 formal complaints pending final agency 
action. The number of pending final actions ranged from 3 in FY I 0 to 11 cases in FY07 (see 
Table 6 below). 

Table 6: Nunibea· of Pending Final Agency Action 
12 

11 

10 

s 

~ 
~ 6 

e 
4 

2 

0 

2005 

----

The processing time for cases pending a final agency action decreased 6 percent from 
FY09 (310) to FYIO (292). 

Table 7: Proce,.,.fng Time f"o1· Final Agency Action 
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NOTIFICATION AND FEDERAL EMPLOYEE Al'IT!DISCRIM!NATION AND RETALIATION (No FEAR) J\cror 2002 

Washington Headquarters Services (WllS) and Serviced Components 

Bases 

FY05 to FYIO, complainants identified an average of 75 total bases each year for top five 
bases. The total number of alleged bases ranged between 37 in FY05 to 75 in FY I 0. Historically, 
the most common bases were: 1) "race" identified on average 17 complaints per year; 2) "sex" 
alleged on average 13 times each year; and 3) "reprisal" raised approximately 12 times per year. 
See Tables 8 and 9 below. 
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The following lists the top three alleged bases in FY IO according to numerical rank 
compared to FY09: 

> 125 percent increase in basis of disability - 4 to 9 
:.- 45 percent increase in basis ofreprisal - 11 to I 6 
> 100 percent increase in basis of age - 7 to 14 

Table 9~ To•> Bns!fs ,,,.- Ny•perjsnJ Rap'> <F},'t•9> 
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NOTIFICATION AND FEDERAL EMrLOYEE ANTlD!SCRIMINAT!ON AND RETALIATION (No Ff.AR) ACT OF 2002 
Washington Headquarters Services (WHS) and Serviced Components 

The fo Uowing lists the top three alleged bases in FY l 0 experiencing the highest 
percentage change compared to FY09: 

I. Disability - from 4 to 9 (I 25 percent increase) 
2. Age - from 7 to 14 (100 percent increase) 
3. Reprisal - from 11 to 16 (45 percent decrease} 
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On average, WHS processed 13 FADs without an EEOC Administrative Judge (AJ) 
decision between FYOS and FY I 0, ranging from 3 in FY09 to 12 in FY I 0. There were 17 FAD 
closures in FY JO; 12 without hearings and 5 with hearings before an AJ. WHS had a yearly 
average of6 FAD closures with an AJ decision. 

Findings of Discrimination 

There were no findings of discrimination from FYOS through FY 10. From FYOS to 
FYIO, there were 115 FAD closures issued within WHS' serviced components; 77 were made 
without an AJ decision, and 38 were made with an AJ decision. 
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NOTIFICATION ANll FEDF,RAt EMPLOYEE A?>ITIDJSCRIMINATION AND RHAl,,IATION (NO FEAR) ACT OF 2002 
Washington Headquarters Services (\VHS) and Serviced Components 

DISCIPLINE 

This section pertains to the number of employees disciplined for discrimination, 
retaliation, harassment, or any other infraction of law cited in Title II, Section 203(a}(4) ofthe 
No FEAR Act. There were no disciplinary actions taken in FY I 0 because there were no findings 
of discrimination. 

Washington Headquarters Services, Administrative Instruction No. 8, Disciplinary and 
Adverse Actions, outlines the agency's policy on this subject (see Appendix C}. This policy was 
revised in May 2008, to include violations to No FEAR Act-related statutes in the Table of 
Offenses and Penalties. WHS' policy requires consideration of the: 

> Employee's obligation to be aware of pertinent rules or regulatio11S; 

> Significance or frequency of violations; and 

> Degree of adverse effect on production, morale, maintenance of discipline, external 
relationships, or reputation of the agency. 

In addition, 

1> There may be no discrimination against an employee for political beliefs (except as 
required by law under Federal Personnel Manual 733), marital status, physical disability, 
sex, race, religion, color, national origin, or age. 

JUDGMENT FUND 

The Department of the Treasury, Financial Management Service (FMS}, manages the 
Judgment Fund, which is available for court judgments and Justice Department compromise 
settlements of actual or imminent lawsuits against the Government. The No FEAR Act requires 
federal agencies to reimburse the Judgment Fund for personnel discrimination payments made in 
accordance with 28 United States Code §2414, 2517, 2672, or 2677. 

An agency is considered non-compliant if it fails to reimburse or make timely 
arrangements for reimbursement. As required by 5 Code of Federal Regulations §724. I 05, the 
FMS posts an aiumal non-compliance report on its website (www.fms.treas.gov/judgefund/). 

For FY 10, there were no court judgments against WHS or instances where contingent 
liability was documented for pending EEO litigation in which the Department of Justice 
determined that the outcome fur loss was probable and estimable. \\/HS had no cases that 
required monetary reimbursement to the Judgment Fund during the reporting period. 
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NOTIFICATION AND FF.DERAL EMPl.OVF.r: ANTIDISCRIMINATLON AND RETALIA'flON (NO FEAR) ACT OF 2002 
Washinglon Headquarters Services (WHS) and Service<l Componenls 

TRAINING 

Training requirements were firs! anticipated after a February 2005 Office of PersoMel 
Management {OPM) Proposed Rule. At that time, WHS EEOP developed training materials that 
were compliant with the Act's requirements. Specifically, the course addressed 
antidiscrimination and whistleblower protection laws, agency policies, and definitions of 
prohibited conduct (particularly, discrimination, reprisal and whistleblower protections). It also 
covered proactive measures to achieve a diverse workforce, improve communication, and 
manage conflict. Lastly, the course provided rights, responsibilities, and contact information for 
both informal and formal avenues of redress available to all personnel. 

The official WHS No FEAR Act Training was launched July 11, 2007; it was highly 
successful. The final training module tested knowledge and application of course material by 
randomly pulling from a question bank. PersoMel were required to answer eight (8) often (IO) 
questions correctly to pass and receive credit for the course. This electronic delivery system 
secured agency accow1tability for meeting educational goals and tracking. 

The WHS No FEAR Act Training is mandatory for civilian persorutel (including Senior 
Executives) and military personnel (supervising civilians) assigned to WHS and serviced 
components. WHS currently services 5,839 civilian employees. Our detailed tracking reports 
annotate the number of personnel trained within each serviced component, and we provide the 
training to new employees during our bi-weekly new civilian employee orientation program 
This program ensures new employees will complete the 'No FEAR Act' training within the 
required 90-day timeframe. 

To ensure quality control, WHS developed a voluntary online survey tool, the WHS 
Interactive Customer Evaluation (ICE). This tool has been available to all personnel since 
deployment of the system in FY07. 

During FY09, WHS updated the No FEAR Act Training program; the updates were 
implemented in FY I 0. This updated training is available on the WHS Learning Management 
System (https://lms.whs.mil) a web-based system that tracks organizational and personal leaming 
needs and requests. Completion of the training will be recorded in an employee's learning 
history and may be verified by reports generated from the system. 
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Ms. Jacqueline A. Berrien 
Chair, Equal Employment Opportunity 
131 M Street, N.E. 
Washington, D.C. 20507 

Dear Ms. Berrien: 

United States Department of State 

Washington, D.C. 20520 
www.state.gov 

MAR 1 8 2011 

Pursuant to Section 203 of the Notification and Federal Employee 
Anti discrimination and Retaliation Act of 2002 (No FEAR Act), Public Law 107-
174, the Department of State is submitting a copy of its fifth Annual No FEAR 
Report to Congress for FY 2010. 

Information contained in this report includes the number of Federal district 
court cases arising under each of the respective areas of law specified in the Act in 
which discrimination was alleged; the status or disposition of cases; the amount 
of money required to be reimbursed; the number of employees disciplined; any 
policies implemented related to appropriate discipline actions against a Federal 
employee who discriminated against any individual, or committed a prohibited 
personnel practice; and an analysis of the data collected with respect to trends and 
causality. 

We hope that this information will be helpful to you. Please do not hesitate 
to contact us if we may be of assistance to you regarding this matter, or any other 
issues. 

c< Lf) 

('. 

( 
c·--.J 

Enclosure: 
As stated. 

Sincerely, 

fo~~·~ 
John M. Robinson 
Director 
Office of Civil Rights 

http://wwiv.state.gov
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I. EXECUTIVE SUMMARY 

Annual Report. Pursuant to Section 203 of the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of2002 ("No FEAR Act"), 
Public Law 107-174, the U.S. Department of State (DOS) hereby submits its 
Annual Report for fiscal year (FY) 2010. In addition to reporting information on 
formal complaints filed with the agency at the administrative level, DOS is 
reporting on cases filed in federal court and on discrimination-related cases of 
which it is aware that were filed with the Office of Special Counsel ( OSC), and the 
number of employees disciplined as a result of discrimination, retaliation, and/or 
harassment. 

In FY 2010, nine complaints were filed in federal court alleging 
discrimination and/or retaliation. There were 133 formal administrative Equal 
Employment Opportunity (EEO) complaints filed with DOS' s Office of Civil 
Rights, under the provisions of 29 C.F .R. § 1614, as promulgated by the U.S. 
Equal Employment Opportunity Commission (EEOC). Four formal 
administrative Foreign Service Grievance Board (FSGB) complaints alleging 
discrimination were filed under DOS's grievance procedures. The Department is 
not aware of any complaints filed with OSC in 2010 alleging discrimination. 

II. INTRODUCTION 

The No FEAR Act requires Federal agencies to submit a report annually to 
the Speaker of the House of Representatives, the President pro tempore of the 
Senate, the Committee on Governmental Affairs of the Senate, the Committee on 
Government Reform of the House of Representatives, 1each committee of Congress 
with jurisdiction relating to the agency, the Attorney General, and the EEOC. 

III. BACKGROUND 

(a) Enactment of law. The No FEAR Act was signed into law by President 
George W. Bush on May 15, 2002, and became effective on October 1, 2003. 

(b) Reporting requirement. Section 203 ofthie No FEAR Act requires 
that each federal agency submit an Annual Report not later than 180 days after the 
end of each fiscal year. Agencies must report on the number of cases arising under 
each of the respective areas of law specified in the Act in which discrimination was 
alleged; the status or disposition of these cases; the amount of money required to 
be reimbursed by the agency under section 201 of the Act in connection with the 
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cases; the number of employees disciplined for discrimination, retaliation, or 
harassment; the final year-end data posted under section 30l(c)(l)(B) for such 
fiscal year; the policies the agency implemented related to appropriate disciplinary 
actions against a Federal employee who discriminated against any individual, or 
committed a prohibited personnel practice; and an analysis of the data collected 
with respect to trends and causality; and any adjustment to the agency budget to 
comply with the requirement under section 201. 

IV. DATA 

(a) Federal Court Cases. Section 203(a)(l) of the No FEAR Act requires 
that agencies include in their Annual Report "the number of cases arising under 
each of the respective provisions of law covered by paragraphs (1) and (2) of 
section 20l(a) in which discrimination on the part of such agency was alleged." In 
FY 2010, nine complaints were filed in federal court alleging discrimination and/or 
retaliation. 

(b) Reimbursement to the Judgment Fund. In FY 2010, four Federal 
district court cases resulted in settlements or judgments requiring reimbursement 
under the No FEAR Act. The first settled for $395,933.67, the second for 
$275,000.00, the third for $15,000, and the fourth for $95,000.00. 

(c) Discipline. Section 203(a)(4) of the No FEAR Act requires that 
agencies include in the annual Report to Congress "the number of employees 
disciplined for discrimination, retaliation, harassment, or any other infraction of 
any provision of law referred to in paragraph ( 1 )." During FY 2010, eight 
employees were disciplined as a result of conduct associated with discrimination, 
retaliation, and/or harassment. 

(d) Final year-end data posted under Section 301(c)(l)(B). The final 
year-end data posted pursuant to Section 301 ( c )(1 )(B) of the No FEAR Act is 
included in Appendix 1. 

During FY 2010, 133 formal complaints of discrimination were filed with 
the Department's Office of Civil Rights. A complainant may allege multiple bases 
of discrimination in a single complaint. Counting each individual basis identified 
as a separate allegation within the 133 formal complaints, there were 180 
allegations that included bases covered by Title VII of the Civil Rights Act of 
1964, as amended ( 42 U.S.C. 2000e, et seq.); 35 allegations under Section 508 of 
the Rehabilitation Act of 1973, as amended (29 U.S.C. 794a, et seq.); and 43 
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allegations under the Age Discrimination in Employment Act of 1967 (29 U.S.C. 
621, et seq.). There were no findings of discrimination or retaliation. 

Similarly, no findings of discrimination were rendered in four grievances 
filed alleging discrimination on the bases of disability and sex. 

(e) Policy on discipline. Section 203(a)(6) of the No FEAR Act requires 
that agencies include in the Annual Report a detailed description of the policy 
implemented by the agency relating to disciplinary actions imposed against an 
employee who discriminated against any individual in violation of any of the laws 
cited under section 20l(a)(l) or (2), or committed another prohibited personnel 
practice that was revealed in the investigation of a complaint alleging a violation 
of any of the laws cited under section 201 (a) (1) or (2). 

DOS has two specific policies that reinforce its commitment to establish a 
workplace free from discrimination, harassment, and retaliation. The 
Department's "Sexual Harassment Policy" and the "Discriminatory Harassment 
Policy" serve as mechanisms to address harassment in the workplace (see 
Appendix 2). Both of these policies are incorporated into DOS's internal 
regulations in the Foreign Affairs Manual (FAM). Allegations of harassment are 
processed pursuant to the Department's policies. The 1~ffectiveness of the policies 
may explain the low number of formal complaints alleging sexual harassment. The 
policies, which apply to all employees, emphasize the DOS's commitment to hold 
employees responsible for their conduct for engaging in unlawful discriminatory 
practices or allowing discriminatory practices to exist. Both policies hold 
supervisors and other responsible Department officials to a heightened level of 
responsibility to report incidents of harassment. The policies also state that said 
individuals may be subjected to disciplinary action for failure to do so. 
Additionally, both policies reiterate that retaliation for reporting harassment, 
serving as a witness, etc. is a violation of federal law and policy for which violators 
will be subject to discipline. Finally, the policies discuss a range of disciplinary 
measures available if there are violations of the policies. Also, 3 FAM 4540 and 
3 FAM 43 77 provide tables of penalties for various infractions, including 
discrimination, ranging from reprimand to removal from service. (See Appendix 
3.) 
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V. ANALYSIS OF TRENDS, CAUSAL ANALYSIS, AND PRACTICAL 
KNOWLEDGE GAINED THROUGH EXPERIENCE 

Section 203(a) (7) of the No FEAR Act requires that agencies undertake "an 
examination of trends, causal analysis, practical knowledge gained through 
experience, and any actions planned or taken to improve complaint or civil rights 
programs of the agency." 

(a) Trends. Based on the administrative claims filed in accordance with 29 
C.F .R. § 1614, the following trends are noted. 

The most consistent trend is the continued low number of findings of 
discrimination. Since annual reporting was required under the No FEAR Act, 
there have only been five cases that resulted in a finding of discrimination. In FY 
2010, there were no findings of discrimination. As discussed below, a number of 
reasons may explain this trend. First, the Department continues to emphasize the 
importance of adherence to EEO policies and laws to its employees. In addition, 
the Department is committed to ensuring that the Record of Investigation that 
serves as the record in each case is comprehensive and complete. The result of a 
well-developed record informs the Department of the most appropriate course of 
action in any case, whether it is alternative dispute resolution (ADR), settling the 
case, moving to dismiss, or positioning for successful full litigation. Additionally, 
some complaints are not EEO issues. Oftentimes, miscommunication or a lack of 
communication between supervisor and employee concerning the "real problem" 
may lead to frustration and ultimately the filing of an EEO complaint. 

The majority of complaints of harassment are addressed using the 
Department's internal regulations rather than the EEO and grievance process. 
Numerous workplace conflicts involving harassment are successfully addressed 
without a need for a final determination of whether or not the conduct was in fact 
unlawful. Specifically, 3 FAM 1525 and 1526 provid~: that the Office of Civil 
Rights will either conduct or oversee an inquiry into the allegations. The reports 
generated through the harassment inquiries are forwarded to the Discipline Office 
within the Bureau of Human Resources for its determination of whether or not 
Department policy was violated and whether or not disciplinary action is 
appropriate. Practically speaking, many reports of harassment raised through these 
policies are dealt with swiftly and do not result in an EEO complaint or grievance. 

Another trend concerns allegations of discrimination based on age. The 
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number of complaints alleging age as a basis rose sharply from 30 in FY 2009 to 
43 in FY 2010, a 43.3 percent increase. We believe this increase may be attributed 
to the high number of employees over the age of forty in the federal workforce. 
Our view is that employees eligible for retirement are opting to stay longer in the 
workplace. 

Finally, data shows that, in general, there continues to be an increasing 
number of EEO complaints. We believe this rise in complaints may be attributed 
to an increase in employee awareness of EEO rights. For example, the EEO 
Director publishes an article every month in the State Magazine under the 
Diversity Notes column to inform employees about EEO and diversity issues. 

(b) Causal Analysis. See above with respect to trends indicated. 

(c) Practical Knowledge. The Department continues to be proactive. 
Town hall meetings and the electronic Sounding Board provide employees an 
opportunity to raise issues of concern to management officials. No FEAR training 
is conducted online, which resulted in 18,273 Department employees trained in FY 
2010. The Bureau of Human Resources created the Disability/Reasonable 
Accommodations Division to address disability-related issues and reasonable 
accommodation, and to train employees and managers alike. 

The Department will continue to enhance its ADR program and the informal 
EEO process to focus on the early resolution of complaints. The value of utilizing 
ADR early in resolving workplace issues is critical; especially when issues arise 
that appear to be based on miscommunication rather than discrimination. In 
addition, the Office of Civil Rights staff will continue to enhance training for EEO 
Counselors on how to obtain resolution in the informal EEO process. The goal is 
training EEO Counselors to look for opportunities to resolve EEO complaints 
without compromising their neutrality; they should not serve merely as conduits to 
the formal complaint process. Office of Civil Rights staff will continue to serve as 
an integral link between individual complainants and DOS management to resolve 
workplace conflict. Further, a number of cases are resolved using the alternative 
dispute resolution program and by EEO Counselors in the informal EEO process, 
without there ever being a final determination on the merits. 
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VI. ADJUSTMENT TO BUDGET 

Section 203(a) (8) of the No FEAR Act requires that agencies include in the 
annual Report to Congress information about "any adjustment (to the extent the 
adjustment can be ascertained in the budget of the agency) to comply with the 
requirements, under section 201." Budget adjustment was not necessary in FY 
2010. 

VII. DOS RECOMMENDATIONS 

Continued training on EEO laws, whistleblower protections, prohibited 
personnel practices, diversity, cultural awareness/sensitivity, conflict resolution 
techniques, and improved communications should continue to improve the civil 
rights program at DOS. It is imperative that all employees are informed of their 
rights and protections under EEO, retaliation, and whistleblower laws. 
Furthermore, it is crucial to train all managers and supervisors regarding the 
techniques of conflict resolution and to improve communication. Alternative 
Dispute Resolution training should facilitate a reduction in the number of future 
EEO administrative and federal court cases. 
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U .. S. Department of State (DOS) 

Equal Employment Opportunity Data Posted 
Pursuant to the No Fear Act: 

DOS Internal Complaint Activity 

29 C.F.R. § 1614.704(a) - (c) 

Complaint Activity 

Number of Complaints Filed in FY 

Number of Complainants 

Repeat Filers 

Data as of September 301 2010 
(End of 4rd Quarter Fiscal Year 2010) 

FY 2010 2009 2008 
End of 4th 

Qtr 
133 118 106 

132 117 102 

1 1 4 
.. * Total number mcludes two complamts agamst the Office of CIVIi Rights 

29 C.F.R. § 1614.704(d) 

Complaints by Basis* FY 2010 2009 2008 
End of 4th 

Qtr 
Race 35 40 40 

1. American Indian/Alaskan Native 1 0 2 

2. Asian/Pacific Islander 0 3 5 

3. Native Hawaiian/Other Pacific Islander 0 0 0 

3. Black/African American 29 27 28 

2007 

94 

94 

0 

2007 

38 

1 

2 

0 

29 

2006 

101* 

97 

4 

2006 

46 

0 

3 

0 

39 



29 C.F.R. § 1614.704(d) 

Complaints by Basis* FY 2010 2009 2008 2007 2006 
End of 4th 

Qtr 
4. White 5 9 5 6 4 

5. Two or More Races 0 1 0 0 0 

Color 15 13 16 17 12 

Religion 11 7 5 2 5 

National Origin 16 23 17 17 12 

1. Hispanic 6 7 3 3 2 

2. Other 15 16 14 14 10 

Sex 47 49 48 31 45 

1. Female 38 35 32 22 34 

2. Male 9 14 16 9 11 

Disability 35 29 18 24 19 

1. Mental 4 12 10 3 3 

2. Physical 31 17 8 21 16 

Age 43 30 23 34 30 

Reprisal 56 46 42 28 48 

29 C.F.R. § 1614.704(e) 

Complaints by Issue* FY 2010 2009 2008 2007 2006 
End of 4th 

Otr 

Appointment/Hire 11 4 10 8 6 

Assignment of Duties 28 24 10 15 8 



29 C.F.R. § 1614.704(e) 

Complaints by Issue* FY 2010 2009 2008 2007 2006 
End of 4th 

Qtr 
Awards 2 s 3 4 0 

Conversion to Full-time 0 0 0 0 0 

Disciplinary Action 19 12 0 3 6 

1. Demotion 1 2 0 0 0 

2. Reprimand 14 3 0 1 0 

3. Suspension 1 1 0 1 1 

4. Removal 0 3 0 0 0 

S. Letter of Warning/Counseling 3 3 0 1 s 
Duty Hours 2 3 0 2 1 

Evaluation/ Appraisal 16 19 13 14 7 

Examination/Test 0 0 0 0 1 

Harassment 6S 66 S2 38 71 

1. Non-sexual (Hostile Work Environment) S6 SS 49 3S 67 

2. sexuai y ii 3 3 4 

Medical Examination 0 2 0 2 0 

Pay (including overtime) 1 2 1 1 0 

Promotion/Non-Selection 30 30 22 27 20 

Reassignment 4 0 3 1 3 

1. Denied 4 0 1 0 1 

2. Directed 0 0 2 1 2 

Reasonable Accommodation 18 12 3 s 6 



29 C.F.R. § 1614.704(e) 
Complaints by Issue* FY 2010 2009 2008 2007 2006 

End of 4th 
Qtr 

Reinstatement 0 0 0 0 0 

Retirement 1 0 0 1 0 

Termination 13 6 5 8 4 

Terms/Conditions of Employment 25 4 5 12 4 

Time and Attendance 12 4 5 6 12 

Training 9 4 4 4 7 

Other 7 7 0 4 8 

1. Job Classification 0 2 0 3 3 

2. Denied Housing at Post 2 0 0 0 0 

3. Selected Out of Foreign Service 0 1 0 0 0 

4. Non-EEO Issue 0 0 0 0 0 

5. Investigation/Security Clearance 1 1 3 0 2 

6. Denied Information 0 0 0 0 1 

7. Privacy Act/Confidentiality Violated 3 3 0 2 2 

8. Religious Expression 3 0 1 0 0 

29 C.F.R. § 1614.704(f) 

Processing Time " ... post the average length of time it takes to complete each step of the FY 2010 - End of 4th Qtr 
process for every complaint that is pending during any time of the then fiscal year ... " Number Average 

Days 

All complaints in Investigative Stage 1614.704(f)(1) 77 243 

All complaints in Final Agency Action Stage 82 257 



All complaints in which Hearing was not requested 

1. Time in Investigative Stage 

2. Time in Final Agency Action Stage 

All complaints in which a Hearing was requested 

1. Time in Investigative Stage 

2. Time in Final Agency Action Stage 

29 C.F.R. § 1614.704(g) 

Complaints Dismissed by Agency 

Total Complaints Dismissed by Agency 

Average days pending prior to dismissal 

29 C.F.R. § 1614.704 h) 
Total Final Agency Actions 

Finding Discrimination 

Total Number Findings 

Without Hearing 

With Hearing 

FY 2010 
End of 4th 

Qtr 
33 

56 

FY 2010 
End of 4'" 

Qtr 
# % 

0 

0 

0 

1614.704(f)(2) 292 

51 161 

• 131 

1614.704(f)(3) 769 

31 288 

481 

2009 2008 2007 2006 

33 19 10 19 

67 54 96 39 

2009 2008 2007 2006 

# 



29 C.F.R. § 1614.704(i) 

Findings of Discrimination FY 2010 2009 2008 2007 2006 
Rendered by Basis* End of 4'" 

Qtr 
# % # % # % # % # % 

Total Number Findings 0 2 0 1Mf 1 ·''•E. 0 ~i 
Number Findings Renderj!!d Without Hearing 0 0 0 1 i·~~~·; 0 .·.• '1.: 
Number Findings Rendered After Hearing 0 2 0 0 ·,~~i~~ 0 J;~·;•:; 

Race 0 0 0 0 0 

1. American Indian/Alaskan Native 0 0 0 0 0 

2. Asian/Pacific Islander 0 0 0 0 0 

3. Black 0 0 0 0 0 

4. White 0 0 0 0 0 

Color 0 0 0 0 0 

Religion 0 0 0 0 0 

National Origin 0 0 0 0 0 

1 _ Hic;nrtnir 0 0 0 0 0 -·. ··-.--···-

2. Other 0 0 0 0 0 

Sex (including Equal Pay Act) 0 0 0 0 0 

1. Female 0 0 0 0 0 

2. Male 0 0 0 0 0 

Disability 0 2 0 0 0 

1. Mental 0 1 100 0 0 0 

2. Physical 0 1 100 0 0 0 

Age 0 0 0 1 100 0 



29 C.F.R. § 1614.704(i) 

Findings of Discrimination FY 2010 2009 2008 2007 2006 
Rendered by Basis* End of 4th 

Qtr 
# % # % # % # % # % 

Reprisal 0 0 0 0 0 

29 C.F.R. § 1614.704(j) 

Findings of Discrimination FY 2010 2009 2008 2007 2006 
Rendered by Issue* End of 4th 

Qtr 
# % # % # % # % # % 

Total Number Findings 0 2 

i 
0 I 1 ~ 0 'c':ci< 

Th:,'''.' 

Number Findings Rendered Without Hearing 0 0 0 1 I 0 1:;t;!~ 
Number Findings Rendered After Hearing 0 2 0 1~i~~~ 0 0 

c':,, 

Appointment/Hire 0 2 100 0 1 100 0 

Assignment of Duties 0 0 0 0 0 

Awards 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 

Disciplinary Action 0 0 0 0 0 

1. Demotion 0 0 0 0 0 



29 C.F.R. § 1614. 704(j) 

Findings of Discrimination FY 2010 2009 2008 2007 2006 
Rendered by Issue* End of 4•• 

Qtr 
# % # % # % # % # % 

2. Reprimand 0 0 0 0 0 

3. Suspension 0 0 0 0 0 

4. Removal 0 0 0 0 0 

5. Letter of Warning/Counseling 0 0 0 0 0 

Duty Hours 0 0 0 0 0 

Evaluation/ Appraisal 0 0 0 0 0 

Examination/Test 0 0 0 0 0 

Harassment 0 0 0 0 0 

1. Non-Sexual 0 0 0 0 0 

2. Sexual 0 0 0 0 0 

Medical Examination 0 0 0 0 1 100 

Pay (including overtime) 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 

Reassignment 0 0 0 0 0 

1. Denied 0 0 0 0 0 

2. Directed 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 

Reinstatement 0 0 0 0 0 

Termination 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 



29 C.F.R. § 1614.704(j) 

Findings of Discrimination FY 2010 2009 2008 2007 2006 
Rendered by Issue* End of 4•• 

Qtr 
# % # % # % # % # % 

Time and Attendance 0 0 0 0 1 100 

Training 0 0 0 0 0 

Other 0 0 0 0 0 

1. Job Classified 0 0 0 0 0 

2. Denied Housing at post 0 0 0 0 0 

3. Selected out of Foreign Service 0 0 0 0 0 

4. Non-EEO issue 0 0 0 0 0 

5. Adverse Action 0 0 0 0 0 

6. Denied Information 0 0 0 0 0 

29 C.F.R. § 1614.704(k) 
Complaints Pending from Previous 2009 2008 2007 2006 

Fiscal Years by Status 

Total Complaints from previous fiscal years 135 118 93 101* 

Total Complainants 130 117 90 97 

Investigation 10 2 11 40 



29 C.F.R. § 1614.704(k) 
Complaints Pending from Previous 2009 2008 2007 2006 

Fiscal Years by Status 
Hearing 36 54 18 9 

Final Agency Action 11 10 8 13 

Appeal with EEOC Office of Federal Operations 6 9 12 1 
.. * Total number includes two complaints agamst the Office ofC1v1l Rights 

29 C.F.R. § 1614.704(1) 

Complaint Investigations 2009 2008 2007 2005 

Number Pending Completion of investigation 77 58 81 55 

Pending Investigations Over Required Timeframes 25 16 39 25 

Amendments or authorized extensions 10 7 18 13 
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ASSISTANT SECRETARY 

DEPARTMENT OF THE TREASURY 
WASHINGTON, D.C. 

MAR 3 1 2011 

The Honorable Jacqueline A. Berrien 
Chairwoman 
U.S. Equal Employment Opportunity Commission 
13 I M S tree!, NE 
Washington, DC 20507 

Dear Chairwoman Berrien: 

.~- -l l ) 

. ~ 

· • .J 
r_;1 ,c_i 
1-0 

Pursuant to the Notification and Federal Employee Antidiscrimination and Retaliation 
(No FEAR) Act of2002, Public Law 107-174, the Department of the Treasury's Fiscal Year 
2010 No FEAR Annual Report is provided for your review at http://www.treasury.gov/No-Fear
Act/Pages/default.aspx. 

For the first time, we are pleased to post this annual report on our publicly accessible 
website, rather than printing and mailing copies, consistent with the Government Paperwork 
Elimination Act, Public Law 105-277, and the Department's continuing efforts to move toward a 
paperless work environment. We hope that you find this format useful and convenient. 

Should you or your office have any questions regarding the report's content, or should 
you prefer a hard copy of the report, please let me know, or you may contact Mariam G. Harvey, 
Director, Office of Civil Rights and Diversity at 202-622-1160. 

Sincerely, 

~a~ 
~an Tangherlini 

Assistant Secretary for Management 
and Chief Financial Officer 

http://www.treasurv.gov/No-FearAct/Pages/default.aspx
http://www.treasurv.gov/No-FearAct/Pages/default.aspx
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nkFICE OF THE UNDER SECRETARY OF DEFENSE fr 4000 DEFENSE PENTAGON 
WASHINGTON, D.C. 20301-4000 

MAR 2 9 2011 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Ms. Berrien: 

I 
a-

1J 
I;-.? 

D 
(.11 

Enclosed please find a compilation of Fiscal Year 2010 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management (OPM) at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

, We did not receive a report from the Department of the Army and will submit that 
compop.ent's report to you under separate cover as soon as possible. 

\ 

If you have any questions about this submission or require more information, please 
contact Ms. Marilee Perkal at 703.571.9337 or at marilee.perkal@osd.mil. 

• 

Enclosure: 
As stated 

Sincerely, 

arrett, CAPT, USN 
Deputy Director 
Office of Diversity Management and 

Equal Opportunity 
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Component:   
 

• Army & Air Force Exchange Service (AAFES) 
• Army (ARMY) 
• Business Transformation Agency (BTA) 
• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DFAS) 
• Defense Human Resources Activity (DHRA) 
• Defense Intelligence Agency (DIA) 
• Defense Information Systems Agency (DISA) 
• Defense Logistics Agency (DLA) 
• Defense Media Activity (DMA) 
• Department of Defense Education Activity (DoDEA) 
• Department of Defense Inspector General (DoDIG) 
• Defense Security Service (DSS) 
• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
• Missile Defense Agency (MDA) 
• National Geospatial-Intelligence Agency (NGA) 
• National Security Agency (NSA) 
• TRICARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services University of the Health Sciences (USUHS) 
• Washington Headquarters Services (WHS) 
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TRICARE Management Activity 

FY10 No FEAR Act Report 
Analysis 

Public Law 107-14, Notification and Federal Employee Antidiscrimination and Retaliation Act 
of 2002, requires Federal agencies to submit an annual No FEAR Act Report. Requirements for 
this report are found in 5 Code of Federal Regulations (C.F.R) Part 724, Implementation of Title 
II of the Notification and Federal Employee Antidiscrirnination and Retaliation Act of 2002-
Reporting & Best Practices. The following areas are required to be answered along with the 
annual report attached. 

1. Trends. 

The TMA EEO Office was established on 1 October 2010 and is in the initial operating 
capability (IOC) for FYl 1, while working towards full operational capability (FOC) for FY12. 
This is the first No FEAR Act Report generated in TMA Prior to 1 October 2011, No FEAR 
Act data was incorporated under a Memorandum of Agreement (MOA) with Navy Human 
Resources Office-Washington (HRO-W) into their report. With this FYlO submission as a 
baseline, and the addition of FY 11 data, TMA will be better situated to look for trends in future 
reports. 

2. Casual Analysis. 

During FYIO TMA had two formal complaints being processed by HRO-W. No data is 
available for FY09, as TMA was rolled up in the HRO-W FY09 No FEAR Act Report. 
Information on the two complaints follows: 

Bases (multiple) for the complaints totaled 4: 
Sex (2) 
Reprisal ( 1) 
Equal pay Act (1) 

Issues (multiple) for the complaints totaled 4: 
Harassment non-Sexual ( 1) 
Pay (I) 
Promotion/Non-selection (2) 

Processing time for complaints pending in FY 10 included: 

One complaint was under investigation as of 30 Sep and averaged 45 days. 
No investigation was requested for the second complaint as of 30 Sep. 

One complaint exceeded (218) the required time frame of 180-days for completing investigation. 
Overall, both complaints filed in FYlO were carried over to FYI l. 

1 



3. Practical knowledge gained through experience. NA 

4. Any actions planned or taken to improve complaint or civil rights programs of agency 
with the goal of eliminating discrimination and retaliation in the workplace. 

EEO State o(Agency Briefing: The EEO Director has conducted 10 of 19 staff assistance visits 
(SA V), from 1 October 2010 to 1 March 2011, to TMA activities using the EEO State of Agency 
Briefing. This brief outlines the program goals and objectives and progress for establishing a 
Model EEO Program. Also, during each SAV, the EEO Director provided employees a one-on
one counseling opportunity to talk on EEO issues. 

EEO Training Briefing: The EEO Director drafted EEO Training Briefing covering all areas in 
EEO and presented six sessions to date to 117 employees. Future training sessions will be 
conducted as needed or requested. 

EEO for Managers and Supervisors: EEO Director has drafted an EEO for Managers and 
Supervisors briefing and incorporated into the TMA Human Resources Management (HRM) 
Course. The one hour presentation is scheduled for 23 March 2011 for 24 employees. This 
presentation will present quarterly to managers and supervisors attending the HRM training 
course. 

Prevention of Sexual Harassment (POSH): EEO Director has drafted a POSH briefing and a 
POSH tri-fold for distribution at TMA. To date, four POSH sessions have been completed for 
I 08 employees. Future training sessions will be conducted as needed or requested. Also, the 
POSH Briefing has been uploaded to the EEO section of the TMA Intranet. In FYl 1 TMA 
employees will be required to take this training on line in the 3rd and 4th quarters. The POSH tri
fold is also available on the Intranet for printing. 

No FEAR Act Training: EEO Director drafted briefing and uploaded to the EEO section of the 
TMA Intranet. In FYl 1 TMA employees will be required to take this training on line in the 3rd 

and 4th quarters. 

Complaints Processing: During FYl 1 EEO Director will work on three initiatives to enhance 
complaints processing and provide needed training and education to the TMA workforce: 
Complaints Processing Briefing, Administrative Instruction (AI) on Complaints Processing, and 
a Standard Operating Procedure (SOP) for Complaints. 

The attached No FEAR Act Report captures TMA complaint information for FYl 0 in the format 
required under 5 C.F.R. Part 724, as compiled by the TMA EEO Office. 

ACTION OFFICER: 
Gregory S. Byard 
EEO Director 
2 March 2011 

2 



Equal Employment Opportunity Data Posted 
Pursuant to the No Fear Act: 

TRICARE Managemnt Activity 
For FY 2010 period ending September 30, 2010 

Com laints b Basis 
Note: Complaints can be filed alleging 
multiple bases. 
The sum of the bases may not equal total 
com laints filed. 
Race 
Color 

Com laints b Issue 
Note: Complaints can be filed alleging 
multiple bases. 
The sum of the bases may not equal total 
com laints filed. 

Other 
Out Hours 
Evaluation A raisal 
Examination!Test 

Directed 
Reasonable Accommodation 
Reinstatement 

Com arative Data 

Previous Fiscal Year Data 

Comparative Data 

Previous Fiscal Year Data 

Comparative Data 

Previous Fiscal Year Data 

2010 
Thru 

30-Sep 

0 
0 
0 
0 
2 

0 
0 
0 

2010 
Thru 

30-Sep 

0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 

0 

2 

0 
0 
0 
0 



Findinas Without Hearina 0 0 
Race 0 0 
Color 0 0 
Religion 0 0 
Reprisal 0 0 
Sex 0 0 
National Orioin 0 0 
Eoual Pav Act 0 0 
Aae 0 0 
Disability 0 0 
Non-EEO 0 0 

Comoarative Data 

Previous Fiscal Year Data 
2010 
Thru 

30-Sep 
Findinas of Discrimination Rendered bv Issue # O/o # % # % # % # % # % 
Total Number Findinas 0 0 
Aooointment/Hire 0 0 
Assignment of Duties 0 0 
Awards 0 0 
Conversion to Full-time 0 0 
Disciplinary Action 
Demotion 0 0 
Reprimand 0 0 
Suspension 0 0 
Removal 0 0 
Other 0 0 
Dutv Hours 0 0 
Evaluation Aooraisal 0 0 
Examinationff est 0 0 
Harassment 
Non-Sexual 0 0 
Sexual 0 0 
Medical Examination 0 0 
Pay (Including Overtime) 0 0 
Promotion/Non-Selection 0 0 
Reassianment 
Denied 0 0 
Directed 0 0 

Reasonable Accommodation 0 0 
Reinstatement 0 0 
Retirement 0 0 
Termination 0 0 
rrerms/Conditions of Employment 0 0 
rnme and Attendance 0 0 
Trainino 0 0 
Other - User Defined 0 0 

Findings After Hearing 0 0 
Aooointment/Hire 0 0 
Assianment of Duties 0 0 
Awards 0 0 
Conversion to Full-time 0 0 
Disciplinary Action 
Demotion 0 0 
Reprimand 0 0 
Susoension 0 0 
Removal 0 0 
Other 0 0 
Duty Hours 0 0 
Evaluation Aooraisal 0 
Examinationff est 0 
Harassment 
Non-Sexual Fl 0 0 
Sexual 0 0 
Medical Examination 0 0 



Reasonable Accommodation 
Reinstatement 

lo ment 

Conversion to Full-time 
Disci lina Action 

Reasonable Accommodation 
Reinstatement 
Retirement 

erms/Conditions of Em lo ment 

Com arative Data 

Previous Fiscal Vear Data 
Pending Complaints Filed in Previous Fiscal 1------..---.....-------....... ----1 

Years b Status 

Com arative Data 

Previous Fiscal Vear Data 

0 0 
0 0 

0 

0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 

2010 
Thru 

30-Se 
0 
0 

0 
0 
0 
0 
0 

2010 



Signature/Date 

Gregory S. Byard, TMA EEO Director 
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Peyton T. Hairston, Jr. 
Senior Vice President 
Diversity and Labor Relations 

March 28, 2011 

The Honorable Eric H. Holder, Jr. 
Attorney General 
U.S. Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, DC 20530-0001 

Dear Mr. Holder: 

Tennessee Valley Authority 
400 West Summit Hill Drive 
Knoxville, ~ness~ 37902-1499 = ..,., - ..,.., 

::i:>- (""') :::u 
~ f'T'lri 

oo 
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NOTIFICATION AND FEDERAL EMPLOYEE ANTIDISCRIMINATION AND 
RETALIATION ACT OF 2002, PUBLIC LAW 107-174 - SECTION 203(A) REPORTING 
REQUIREMENT AND SECTION 202(c) NOTIFICATION REQUIREMENT 

Enclosed is the 2010 annual report of the Tennessee Valley Authority (TVA) pursuant to 
the Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002, 
Public Law 107-174. 

1. The number of cases arising under each of the respective provisions of law 
covered by paragraphs (1) and (2) of section 201 (a) in which discrimination 
on the part of TV A was alleged. 

Discrimination Cases Filed in Civil Courts 
FY 2010 
FY 2009 
FY 2008 
FY 2007 
FY 2006 

1 
5 
9 

18 
15 

Whistleblower Protection Act (5 U.S.C. § 2302(b)(8)) Cases Filed 
FY 2010 1 
FY 2009 0 
FY 2008 0 
FY 2007 0 
FY 2006 0 

TVA Discrimination (EEOC) Complaints Filed 
FY 2010 64 
FY 2009 56 
FY 2008 46 
FY 2007 44 
FY 2006 51 

printed on recycled paper 
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2. The status or disposition of cases described in paragraph (1). 

Discrimination Cases Filed in Civil Courts 
FY 2010 

Resolved in favor of TVA 1* 
Resolved against TVA 0 
Settled 1* 

FY 2009 
Resolved in favor of TVA 0 
Resolved against TVA 1 
Settled 0 

FY 2008 
Resolved in favor of TVA 3 
Resolved against TVA 1 
Settled 2 

FY 2007 
Resolved in favor of TVA 7 
Resolved against TVA 0 
Settled 3 

FY 2006 
Resolved in favor of TVA 4 
Resolved against TVA 0 
Settled 1 

Whistleblower Protection Act (5 U.S.C. § 2302(b)(8)) Administrative Cases 
FY 2010 

FY 2009 

FY 2008 

Resolved in favor of TV A 
Resolved against TV A 
Settled 

Resolved in favor of TVA 
Resolved against TVA 
Settled 

Resolved in favor of TVA 
Resolved against TVA 
Settled 

*Case filed in previous years. 

0 
0 
0 

0 
0 
0 

0 
0 
0 
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FY 2007 

FY 2006 

Resolved in favor of TVA 
Resolved against TVA 
Settled 

Resolved in favor of TVA 
Resolved against TVA 
Settled 

0 
0 
0 

0 
0 
0 

TVA Discrimination (EEOC) Complaints 
FY 2010 

Decisions Finding No Discrimination 22 
Decisions Finding Discrimination O 
Dismissed 9 
Withdrawn 2 
Settled 3 

FY 2009 
Decisions Finding No Discrimination 28 
Decisions Finding Discrimination O 
Dismissed 8 
Withdrawn 1 
Settled 13 

FY 2008 
Decisions Finding No Discrimination 21 
Decisions Finding Discrimination 2 
Dismissed 13 
Withdrawn 4 
Settled 3 

FY 2007 
Decisions Finding No Discrimination 39 
Decisions Finding Discrimination 3 
Dismissed 12 
Withdrawn 8 
Settled 8 

FY 2006 
Decisions Finding No Discrimination 49 
Decisions Finding Discrimination 2 
Dismissed 10 
Withdrawn 1 
Settled 2 
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3. The amount of money required to be reimbursed by TVA under section 201 
in connection with each of such cases. 

FY 2010 None 
FY 2009 None** 
FY 2008 None•• 
FY 2007 None** 
FY 2006 None** 

**TVA receives no appropriated funds. All judgments are paid from TVA's revenues, and 
therefore TVA makes no reimbursements under section 201 (b) of the No Fear Act. 

4. The number of employees disciplined for discrimination, retaliation, 
harassment, or any other infraction of any provision of law referred to in 
paragraph (1 ). 

FY 2010 
FY 2009 
FY 2008 
FY 2007 
FY 2006 

None 
None 
Two 
Three 
None, but training was directed for applicable management 

5. The final year-end data posted under section 301 (c)(1 )(B) for such fiscal year 
(without regard to section 301 (c)(2)). 

See Exhibit 1. 

6. (A) A detailed description of the policy implemented by TVA relating to 
appropriate disciplinary actions against federal employees who discriminate 
against any individual in violation of any of the laws cited under section 
201 (a)(1) or (2) or committed another prohibited personnel practice that was 
revealed in the investigation of a complaint alleging a violation of any of the 
laws cited under section 201 (a)(1) or (2). 

TVA has established an agencywide employee discipline policy covering all disciplinary 
actions. TVA uses progressive discipline, and the policy states that the major purpose of 
TVA's disciplinary action is to rehabilitate the employee, prevent recurrence, and 
encourage the employee involved to render future satisfactory service. 

TVA's disciplinary focus is on communicating an expectation of change and improvement 
rather than an expectation of future problems and eventual termination. Progressive 
disciplinary action may include counseling, a verbal warning, a written warning, 
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disciplinary suspension, and termination; but the specific approach taken in each case 
depends upon the circumstances. Violation ofTVA's Equal Employment Opportunity 
policy, for example, may result in disciplinary action ranging from an oral warning to 
termination. 

All levels of progressive discipline will not be used in every disciplinary situation. In some 
situations, the offense may be sufficiently serious to warrant beginning the progressive 
discipline process at a more advanced level than counseling. TVA's policy regarding 
intimidation and/or harassment offenses, for example, starts with the issuance of a written 
warning instead of counseling or an oral warning. For some serious offenses, termination 
remains an appropriate initial disciplinary action. However, TVA's decision to impose 
discipline on an employee will include a consideration of the relevant circumstances of 
each situation as well as the overall objectives and policies of TVA. 

In some areas, including equal employment, the Whistleblower Protection Act, and sexual 
harassment, the TVA Board of Directors has issued specific policy statements. In 
addition to the general disciplinary policy described above, TVA provides counseling and 
resolution alternatives for employees and applicants who believe they have been 
subjected to prohibited discrimination, provides prompt and just disposition of 
discrimination complaints, provides sufficient qualified resources and personnel to 
administer the equal employment opportunity and affirmative employment program in a 
positive and effective manner, and enhances employment opportunities for disabled 
veterans and persons with disabilities by providing reasonable accommodation and 
removing architectural barriers. 

Employees who believe they have been discriminated against because of race, color, 
religion, sex, national origin, age, disability, retaliation, or genetic information can contact 
an Equal Employment Opportunity counselor within 45 days of the action or event at 
issue. The counselor will attempt informal resolution of the matter and inform the 
employee or applicant of his/her rights and responsibilities. Formal complaints of 
discrimination are investigated by the Equal Opportunity Compliance (EOC) staff, who 
also oversees the alternative dispute resolution process for equal employment disputes. 
The staff also renders final agency decisions on formal complaints of discrimination, 
directs remedial action in equal employment opportunity cases, and reviews and 
evaluates changes in the substance of personnel and employment programs, practices, 
policies, or procedures that will eliminate discriminatory practices and improve TVA's 
program for equal employment opportunity. 

Under TVA policy, all TVA employees, managers, and supervisors are also responsible 
for, and will be held accountable for, achieving TVA affirmative employment program 
objectives and for fulfilling the equal employment opportunity program requirements. This 
responsibility includes the maintenance of a work environment free of prohibited 
discrimination or harassment. It also includes the obligation to review, evaluate, and 
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control managerial and supervisory performance to ensure that equal employment 
opportunity and affirmative employment policies and programs are supported and 
administered fairly. 

With regard to sexual harassment, TVA has a specific policy stating that all TVA 
managers and employees shall avoid any action or conduct which could be viewed as 
sexual harassment, and shall also take steps to prevent this offensive, unacceptable 
behavior from occurring in the workplace. Cases of alleged sexual harassment are 
investigated by TVA as claims of discrimination, or by TVA's Inspector General as 
violations of conduct regulations. 

With regard to the Whistleblower Protection Act, TVA employees, applicants, and former 
employees have the right to file complaints or appeals if they believe actions are taken 
against them based on reprisal for whistleblowing. These persons may file a complaint or 
appeal if they believe a personnel action was taken, not taken, threatened, or proposed 
against them because they disclosed information which they reasonably believed shows 
a violation of any law, rule, or regulation or gross mismanagement, a gross waste of 
funds, an abuse of authority, or a substantial and specific danger to public health or 
safety. 

(B) The number of employees who are disciplined in accordance with such 
policy and the specific nature of the disciplinary action taken. 

FY 2010 
FY 2009 
FY 2008 

FY 2007 

FY 2006 

None 
None 
Two - employees received a verbal warning, and training 
was directed for applicable departments 
Three - one employee terminated; one employee 
suspended and demoted; one employee demoted 
None, but training was directed for applicable management 

7. An analysis of the infonnation described above in (1) through (6) in 
conjunction with data provided to the Equal Employment Opportunity 
Commission in compliance with part 1614 of title 29 of the Code of Federal 
Regulations including: 

(A) an examination of trends 

There has been about a 14-percent increase in the number of formal EEOC complaints 
filed from FY 2009 (56) to FY 201 O (64). The increase in formal complaints can be 
attributed to the No FEAR Act training and various other training, which results in T.JA's 
workforce and staff augmented contractors becoming more aware of discrimination and 
its consequences. In fiscal years 2006 through 2010, the largest number of complaints 
filed were on the bases of age, race, and reprisal and on the issues of nonselection/ 
promotion and harassment. 
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During this same five-year period, TVA issued seven final decisions finding 
discrimination. 

(B) causal analysis 

The 14-percent increase in the number of complaints filed in FY 2010 (64), as compared 
to FY 2009 (56), is primarily due to the continuation of employees becoming more aware 
of their rights by participating in various training efforts, including but not limited to No 
FEAR Act Training. 

(C) practical knowledge gained through experience 

Modules on complaint prevention and resolution have been incorporated in new 
employee training, supervisory training, and other workforce education and training to 
familiarize employees and managers with complaint processes. 

(D) any actions planned or taken to improve complaint or civil rights programs 
of TVA 

An on line No FEAR Act training module was developed and the workforce was trained 
regarding applicable discrimination laws. We will continue to make the workforce aware 
of TVA's complaint processes. Emphasis will continue to be placed on mediation to 
prevent the filing of complaints and encourage the early resolution of formal complaints. 
Also, the EOG staff visited TVA sites throughout our seven-state region to train 
employees, managers, and human resources professionals and encourage cooperation 
in preventing, processing, and resolving complaints. 

8. Any adjustment (to the extent the adjustment can be ascertained in the 
budget of the agency) to comply with the requirements under section 201. 

FY 2010 
FY 2009 
FY 2008 
FY 2007 
FY 2006 

None 
None 
None 
None 
None 

9. Written plan to train all TVA employees about their rights and remedies 
under the antidiscrimination laws and the whistleblower protection laws 
(section 202(c)). 

See Exhibit 2. 
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Please let me know if you have any questions. I can be reached at (865) 632-3199. 
r'\. 

Since~~ ·" .\ 
'/"· ." I 
I. 

·-~~_......-,, 
' Jr. 

Enclosures 
cc (Enclosures): 

The Honorable Joseph I. Lieberman, 
Chairman 

Senate Committee on Homeland 
Security and Governmental Affairs 

340 Dirksen Senate Office Building 
Washington, DC 20510 

The Honorable Darrell E. Issa, 
Chairman 

United States House of Representatives 
Committee on Oversight and Government 

Reform 
2157 Rayburn House Office Building 
Washington, DC 20515 

Ms. Jacqueline A. Berrien, Chair / 
Equal Employment Opportunity 

Commission 
131 M Street, NE 
Fourth Floor, Suite 4NW02F 
Washington, DC 20507-0100 

Mr. Tim Kurry, Deputy Associate Director 
Office of Personnel Management 
Partnership and Labor Relations 
1900 East Street, NW, Suite 7H28 
Washington, DC 20415 

The Honorable Barbara Boxer, 
Chairman 

United States Senate Committee on 
Environment and Public Works 

410 Dirksen Senate Office Building 
Washington, DC 20510-6175 

The Honorable Daniel K. Inouye 
President, Pro Tempore of the 

United States Senate 
722 Hart Building 
Washington, DC 20510-1102 

The Honorable John L. Mica, 
Chairman 

United States House of Representatives 
Committee on Transportation and 

Infrastructure 
2165 Rayburn House Office Building 
Washington, DC 20515 



Equal Employment Opportunity Data Posted Pursuant to the No Fear Act 

FYTD 2010 30-SEP 

(last updated on 312812011 10:18:59 AM) 

Comparative Data 2010 
Compl~int Activity Previous Fiscal Year Data Thru 

2005 2006 2007 2008 2009 30-SEP 
Number of Complainants 76 50 43 41 50 60 
Number of Complaints Filed 78 51 44 46 56 64 
Repeat Filers 2 1 1 5 6 4 

Complaints by Basis 
Comparative Data 

Previous Fiscal Year Data 

Note: Complai11ts can be filed 
2010 

!alleging multiple bases. The sum o 2005 2006 2007 2008 2009 
Thru 

the bases may {JOt equal total 30-SEP 
comolaints filed. 

Race 25 16 13 15 15 26 
~olor 1 0 0 0 0 1 
Religion 1 2 1 0 1 1 
Reprisal 22 B 11 19 20 23 
~ex 24 13 9 6 11 21 
;ational Origin 3 1 2 0 0 1 
:qual Pay Act 1 0 0 0 0 6 
i>,ge 25 20 20 13 15 23 
)isability 20 14 10 10 14 15 
Non-EEO 0 0 0 0 0 0 

Complaints by Issue 
Comparative Data 

Previous Fiscal Year Data 

Note: ComplaitJts can be filed 
2010 
Thru alleging multiple issues. The sum 2005 2006 2007 2008 2009 JO-SEP of the issues may not equal total 

comnlaints filed. 
"\ppointment/Hire 10 6 1 4 7 6 

"\ssignment of uuties 8 10 6 4 8 4 
""wards 1 1 0 0 0 0 
Conversion to full Time 0 0 0 0 0 0 

Jisciplinary Action 

Demotion 0 2 0 0 1 1 
Reprimand 0 3 0 0 1 0 

Removal 0 0 0 0 0 0 

Suspension 2 0 0 2 2 2 
Other 3 1 2 3 0 1 

July Hours 6 1 3 0 0 1 
t:valuation Appraisal 3 2 1 1 2 1 
t:.xamination/Test 3 2 1 2 0 4 
-tarassment 

Non-Sexual 19 6 8 7 6 6 

Sexual 2 2 1 1 0 2 
IJ1edical Examination 2 3 0 0 2 1 
0 ay (Including Overtime) 12 1 3 5 8 ·11 
::Jromotion/Non-Selection 22 19 17 12 21 16 
~eassignment 

Denied 1 0 0 0 0 0 

Directed 0 0 0 0 0 0 

Tennessee Va/fey Authority 

EXHIBIT 1 
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Equal Employment Opportunity Data Posted Pursuant to the No Fear Act 

FYTD 2010 30-SEP 

(last updated on 3/28/201110:19:01 AM) 

~easonable Accommodation 0 2 1 0 3 2 
~einstatement 1 0 0 0 0 0 
~etirement 0 2 0 0 0 2 
ermination 7 3 7 8 7 7 
erms/Conditions of Employment 11 10 13 21 16 23 
ime and Attendance 0 0 0 0 0 0 
raining 0 1 1 1 2 3 

Jther 13 4 3 5 5 20 

Comparative Data 

Processing Time 
Previous Fiscal Year Data 2010 

Thru 
2005 2006 2007 2008 2009 30-SEP 

:omplaints pending during 
1scal vear 

Average number of days 1n 121 122 108 99 96 99 nvestiaatlon 
Average number of days 1n 524 328 334 308 372 272 lnal action 

:omplaint pending during fiscal 
.1ear where hearing was 
enuested 

Average number of days In 117 111 102 104 97 98 
nvestiaation 

Average number of days 1n 636 449 511 475 443 361 
1nal action 
=:omplaint pending during fiscal 
~ear where hearing was not 
eauested 

Average number of days 1n 126 136 116 93 94 103 
nvestiQation 

Average number of days in 407 206 190 177 248 107 
1nal action 

Comparative Data 
2010 

Complaints Dismissed by Previous Fiscal Year Data Thru 
Agency 

2005 2006 2007 2008 2009 30-SEP 

otal Complaints Dismissed by 7 17 12 13 8 9 l\gency 
A..verage days pending prior to 330 143 100 106 30 15 
dismissal 
Complaints Withdrawn by 
Complainants 

otal Complaints Withdrawn by 1 6 6 3 1 0 
Complainants 

Comparative Data 

Total Final Actions Finding Previous Fiscal Year Data 
Discrimination 2005 2006 2007 2008 2009 

# % # % # % # % # 
otal Number Findings 2 0 2 0 3 0 2 0 0 

Nithout Hearing 1 50 1 50 3 100 1 50 0 

VVith Hearning 1 50 1 50 0 0 1 50 0 

Tennessee Valley Authority 

2010 Thru 30-
SEP 

% # % 
0 0 0 
0 0 0 
0 0 0 
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Equal Employment Opportunity Data Posted Pursuant to the No Fear Act 

FYTD 2010 30-SEP 

(last updated on 3/28/2011 10:19:06 AM) 

Findings of Discrimination Comparative Data 
Rendered by Basis Previous Fiscal Year Data 

"ote: Complaints can be filed 
ii/leging multiple bases. fhe sum o 

2005 2006 2007 2008 2009 he bases may not equal total 
complaints and findinas. # % # % # % # % # 
otal Number Findings 

Race 0 QO/o 1 50°/o 1 33°/o 1 50o/o 0 
Color 0 Oo/o 0 QD/o 0 QD/o 0 Oo/o 0 
Religion 0 QO/o 0 QD/o 0 QD/o 0 QD/o 0 
Reprisal 1 50°/o 1 50o/o 0 QO/o 0 Oo/o 0 
Sex 0 QD/o 1 50°/o 2 67°/o 0 Oo/o 0 
National Origin 0 QD/o 0 QD/o 0 QO/o 0 Oo/o 0 
Equal Pay Act 0 Oo/o 0 Oo/o 0 QD/o 0 Oo/o 0 
Age 1 50o/o 0 Oo/o 0 QD/o 1 50o/o 0 
Disability 0 Oo/o 0 QO/o 0 QD/o 0 Oo/o 0 
Non-EEO 0 Oo/o 0 Oo/o 0 QD/o 0 Oo/o 0 

indings After Hearing 
Race 0 Oo/o 0 QD/o 0 QD/o 1 100% 0 
Color 0 Oo/o 0 Oo/o 0 QD/o 0 Oo/o 0 
Religion 0 Oo/o 0 Oo/o 0 QO/o 0 QO/o 0 
Reprisal 1 100% 1 100% 0 00/o 0 00/o 0 
Sex 0 0°/o 1 100% 0 QO/o 0 0% 0 
National Origin 0 0% 0 0°/o 0 OO/o 0 Oo/o 0 
Equal Pay Act 0 Oo/o 0 0% 0 OO/o 0 QO/o 0 
Age 0 OO/o 0 0% 0 OO/o 0 0% 0 
Disability 0 OO/o 0 0% 0 QO/o 0 0% 0 
Non-EEO 0 OO/o 0 0% 0 OO/o 0 0% 0 

indings Without Hearing 
Race 0 OO/o 1 100°/o 1 33°/o 0 OO/o 0 
Color 0 OO/o 0 Oo/o 0 OO/o 0 0% 0 
Religion 0 QO/o 0 Oo/o 0 QO/o 0 0% 0 
Reprisal 0 QO/o 0 OO/o 0 0% 0 0% 0 
Sex 0 0% 0 0% 2 67°/o 0 Oo/o 0 
National Origin 0 OO/o 0 Oo/o 0 QO/o 0 0% 0 

Equal Pay Act 0 QO/o 0 0% 0 00/o 0 0% 0 
Age 1 1 OOo/o 0 OO/o 0 OO/o 1 100°/o 0 
Disability 0 0% 0 0% 0 00/o 0 0% 0 

Non-EEO 0 0% 0 OO/o 0 QO/o 0 0°/o 0 

Tennessee Valley Authority 

2010 Thru 30-
SEP 

% # % 

QO/o 0 QO/o 

Do/o 0 QD/o 

Oo/o 0 QD/o 

Oo/o 0 Oo/o 
QO/o 0 QD/o 

QD/o 0 QD/o 

QD/o 0 Oo/o 
Oo/o 0 QOfo 

Oo/o 0 QO/o 

0% 0 QO/o 

0% 0 Oo/o 
Oo/o 0 QO/o 
0% 0 0% 
0% 0 QO/o 

0% 0 0% 
0% 0 OO/o 
0% 0 OO/o 
OO/o 0 0% 
0% 0 0% 
OO/o 0 Oo/o 

OO/o 0 0% 
0010 0 Oo/o 
OO/o 0 Oo/o 
OO/o 0 0% 
QO/o 0 0% 
QO/o 0 QO/o 
QO/o 0 QO/o 
QO/o 0 0% 
0010 0 QO/o 
0% 0 0% 
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Equal Employment Opportunity Data Posted Pursuant to the No Fear Act 

FYTD 2010 30-SEP 

( last updated on 3/28/2011 10: 19:09 AM ) 

Comparative Data 

Findings of Discrimination Previous Fiscal Year Data 
Rendered by Issue 2005 2006 2007 2008 2009 

# % # % # % # % # 
otal Number Findings 

r.\ppointmenUHire 1 50°/o 1 50°/o 0 QO/o 0 QO/o 0 
ssignment of Duties 0 QO/o 0 QD/o 0 QD/o 0 QD/o 0 

:.1iwards 0 QD/o 0 Oo/o 0 QD/o 0 QD/o 0 
~onversion to Fu\\ Time 0 QDfo 0 QD/o 0 QD/o 0 QD/o 0 
)isciplinary Action 

Demotion 0 QO/o 0 0% 0 QD/o 0 Oo/o 0 
Reprimand 0 Oo/o 0 Oo/o 1 33°/o 0 Oo/o 0 
Suspension 0 Oo/o 0 QD/o 0 QD/o 0 Oo/o 0 
Removal 0 Oo/o 0 Oo/o 0 QO/o 0 Oo/o 0 
Other 0 Oo/o 0 Oo/o 0 QD/o 0 QO/o 0 

)uty Hours 0 Oo/o 0 QD/o 0 Oo/o 0 Oo/o 0 
:valuation/Appraisal 0 Oo/o 0 QD/o 0 Oo/o 0 Oo/o 0 
::xaminationffest 0 Oo/o 0 QD/o 0 QD/o 0 Oo/o 0 
;arassment 

Non-Sexual 0 00/o 0 Oo/o 0 0% 0 0% 0 
Sexual 0 0% 0 Oo/o 2 67°/o 0 0% 0 

Vledical Examination 0 00/o 0 0% 0 0% 0 0% 0 
~ay (Including Overtime) 0 00/o 0 0% 0 OO/o 0 OO/o 0 
=>romotion/Non-Selection 1 50°/o 1 50°/o 0 00/o 0 00/o 0 

R.eassignment 

Denied 0 0% 0 OO/o 0 OO/o 0 0% 0 

Directed 0 OO/o 0 0% 0 OO/o 0 OO/o 0 

~easonable Accommodation 0 00/o 0 0% 0 OO/o 0 OO/o 0 
~einstatement 0 QO/o 0 Oo/o 0 Oo/o 0 QO/o 0 

~etirement 0 0% 0 00/o 0 QO/o 0 OO/o 0 

ermination 0 00/o 0 0% 0 Oo/o 0 QO/o 0 
erms/Conditions of 0 001o 0 0% 0 0% 2 100%1 0 

omployment 
ime and Attendance 0 0°/o 0 0% 0 00/o 0 QO/o 0 

raining 0 0% 0 0% 0 0010 0 00/o 0 

Other 0 0% 0 00/o 0 0% 0 QO/o 0 

indings After Hearing 

l.ppointment/Hire 1 100% 1 100% 0 0% 0 Oo/o 0 

l\ssignment of Duties 0 0% 0 OO/o 0 0% 0 0% 0 

\wards 0 OO/o 0 0% 0 0% 0 QO/o 0 

=:onversion to Full-time 0 QO/o 0 QO/o 0 QO/o 0 QO/o 0 

Disciplinary Action 

Demotion 0 0% 0 0% 0 Oo/o 0 0% 0 

Reprimand 0 Oo/o 0 00/o 0 QO/o 0 QO/o 0 

Suspension 0 0% 0 0% 0 0% 0 OO/o 0 

Removal 0 0% 0 OO/o 0 0% 0 00/o 0 

Other 0 0% 0 0% 0 0% 0 0% 0 

)uty Hours 0 0% 0 QO/o 0 0% 0 Oo/o 0 

=valuation Appraisal 0 OO/o 0 0% 0 0% 0 00/o 0 

=xamination!Test 0 0% 0 00/o 0 0% 0 OO/o 0 

-larassment 

Non-Sexual 0 QO/o 0 0% 0 00/o 0 OO/o 0 

Tennessee Valley Authority 

2010 Thru 30-
SEP 

% # % 

QD/o 0 QO/o 

Oo/o 0 Oo/o 
Oo/o 0 QD/o 

QO/o 0 QO/o 

QO/o 0 001o 

QD/o 0 Oo/o 
QD/o 0 Oo/o 
QO/o 0 0°/o 
QD/o 0 QD/o 

QD/o 0 Oo/o 

Oo/o 0 Oo/o 
QD/o 0 Oo/o 

0% 0 0% 
0% 0 0% 
OO/o 0 0% 
QO/o 0 QO/o 
00/o 0 00/o 

QO/o 0 OO/o 

0% 0 00/o 
OO/o 0 0% 
QO/o 0 QO/o 

0% 0 0% 
Oo/o 0 OO/o 

0% 0 0% 

0% 0 0% 
0% 0 001o 

OO/o 0 OO/o 

00/o 0 QO/o 

0°/o 0 0% 
QO/o 0 Oo/o 
QO/o 0 QO/o 

00/o 0 0% 
0% 0 QO/o 

0% 0 OO/o 

0% 0 QO/o 

0% 0 00/o 

0% 0 0% 
0% 0 0°/o 
QO/o 0 0% 

QO/o 0 0% 
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Sexual 

Medical Examination 
0 ay (Including Overtime) 

Promotion/Non-Selection 

~eassignment 

Denied 

Directed 

Reasonable Accommodation 

~einstatement 

~etirement 

ermination 
arms/Conditions of 

l=:mployment 
ime and Attendance 

raining 

)th er 

indings Without Hearing 

l'\ppointment/Hire 

~ssignment of Duties 

!A.wards 
::;onversion to Full Time 

Jisciplinary 

Demotion 

Reprimand 

Suspension 

Removal 

Other 

Duty Hours 

Evaluation Appraisal 

::xamination/Test 

-larassment 

Non-Sexual 

Sexual 

vledical Examination 

'ay (Including Overtime) 

:>romotion/Non-Selection 

~eassignment 

Denied 

Directed 

Reasonable Accommodation 

~elnstatement 

Retirement 

ermination 
erms/Conditions of 

Employment 
Time and Attendance 

.. raining 

Other 

Tennessee Valley Authority 

Equal Employment Opportunity Data Posted Pursuant to the No Fear Act 

FYTD 2010 30-SEP 

(last updated on 3/28/2011 10:19:10 AM) 

0 QO/o 0 Oo/o 0 Oo/o 0 QO/o 0 
0 QO/o 0 Oo/o 0 QO/o 0 Oo/o 0 
0 001o 0 Oo/o 0 QO/o 0 QO/o 0 
0 Oo/o 0 Oo/o 0 QO/o 0 QO/o 0 

0 QO/o 0 0°/o 0 Oo/o 0 Oo/o 0 
0 QO/o 0 QO/o 0 QO/o 0 Oo/o 0 
0 QO/o 0 0°/o 0 QO/o 0 Oo/o 0 
0 QO/o 0 QO/o 0 QO/o 0 Oo/o 0 
0 0°/o 0 0°/o 0 Oo/o 0 Oo/o 0 
0 QD/o 0 QO/o 0 QO/o 0 Oo/o 0 

0 QD/o 0 QO/o 0 QO/o 1 100o/o 0 

0 Oo/o 0 QO/o 0 QO/o 0 QD/o 0 
0 Oo/o 0 Oo/o 0 QD/o 0 Oo/o 0 
0 QD/o 0 QD/o 0 QD/o 0 Oo/o 0 

0 QO/o 0 QD/o 0 0%) 0 Oo/o 0 
0 Oo/o 0 QO/o 0 QO/o 0 0% 0 
0 QO/o 0 QO/o 0 QO/o 0 QO/o 0 

0 QO/o 0 QO/o 0 QO/o 0 0% 0 

0 0% 0 QO/o 0 QO/o 0 0% 0 
0 QO/o 0 QO/o 1 33°/o 0 Oo/o 0 
0 0% 0 0% 0 QO/o 0 0% 0 
0 0% 0 0% 0 0°/o 0 0°/o 0 
0 Oo/o 0 QO/o 0 Oo/o 0 Oo/o 0 
0 0% 0 QO/o 0 00/o 0 0% 0 
0 0% 0 OO/o 0 00/o 0 0% 0 
0 0% 0 0°/o 0 0% 0 0% 0 

0 00/o 0 0% 0 00/o 0 0% 0 
0 00/o 0 0% 2 67% 0 00/o 0 
0 00/o 0 0% 0 00/o 0 Oo/o 0 
0 00/o 0 0% 0 0% 0 0% 0 
1 100% 1 100% 0 0% 0 0% 0 

0 Oo/o 0 00/o 0 0% 0 00/o 0 
0 0% 0 0% 0 0% 0 00/o 0 

0 0% 0 QO/o 0 0% 0 0% 0 
0 0% 0 Oo/o 0 Oo/o 0 QO/o 0 
0 0% 0 QO/o 0 QO/o 0 0% 0 
0 Oo/o 0 OO/o 0 0% 0 Oo/o 0 

0 0% 0 QO/o 0 0% 1 100% 0 

0 OO/o 0 0°/o 0 00/o 0 00/o 0 

0 0010 0 0% 0 00/o 0 0% 0 
0 OO/o 0 0% 0 0°/o 0 Oo/o 0 

QO/o 0 QO/o 

QO/o 0 QO/o 

Oo/o 0 0°/o 
ao1o 0 QO/o 

QO/o 0 Oo/o 
Oo/o 0 Oo/o 
Oo/o 0 Oo/o 
QO/o 0 QO/o 

Oo/o 0 Oo/o 
QO/o 0 QO/o 

Oo/o 0 Oo/o 

Oo/o 0 Oo/o 
Oo/o 0 Oo/o 
Oo/o 0 QD/o 

QD/o 0 QO/o 

0% 0 0% 
Oo/o 0 QO/o 

0°/o 0 Oo/o 

Oo/o 0 0% 
QO/o 0 QO/o 

00/o 0 0% 
00/o 0 0% 
001o 0 0% 
QO/o 0 Oo/o 
OO/o 0 Oo/o 
00/o 0 Oo/o 

0010 0 0% 
0% 0 OO/o 
QO/o 0 0% 
0°/o 0 Oo/o 
0% 0 0% 

0% 0 OO/o 

0% 0 OO/o 

0% 0 QO/o 

0% 0 QO/o 

0% 0 0% 
Oo/o 0 OO/o 

OO/o 0 00/o 

00/o 0 00/o 

0% 0 0% 
0°/o 0 0% 

Page 5 of 6 



Equal Employment Opportunity Data Posted Pursuant to the No Fear Act 

FYTD 2010 30-SEP 

(last updated on 3/28/201110:19:13AM) 

Pending Complaints Filed in Comparative Data 2010 
Previous Fiscal Years by Previous Fiscal Year Data Thru 30-

Status 2005 2006 2007 2008 2009 SEP 

otal complaints from previous 
Fiscal Years 

13 19 12 9 ' 20 

Number of Complainants 13 19 12 9 17 

>Jumber complaints pending 

Investigation 1 1 0 1 I 0 

Hearing 5 17 12 8 ~ 20 

Final Action 7 1 0 0 I 0 
Appeal with EEOC Office of 0 0 0 0 ( 0 

i=ederal Ooerations 

Comparative Data 2010 
Complaint Investigations Previous Fiscal Year Data Thru 30· 

2005 2006 2007 2008 2009 SEP 

:iending Complaints Where 
nvestigcitions Exceed Required 2 2 0 0 ( 0 
ime Frcimes 

Tennessee Valfey Authority Page 6 of 6 
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EXHIBIT 2 

"No FEAR Act" Training Plan 

Target Audience 

Time Frame 

Approximately 12,000 individuals are employed by the Tennessee Valley 
Authority (TVA). The target audience for this training will be all TVA 
employees. 

The training will begin no later than October 5, 2010, and will be completed 
by December 31, 2010. 

Funding Requirements 

The "No FEAR Act" training is part of the regular training budget for TVA's 
elearning Group. 

General Comments 

The training covers the antidiscrimination and whistleblower protection laws 
which include: 

• Title VII of the Civil Rights Act of 1964 
• Rehabilitation Act of 1973 
• Age Discrimination in Employment Act 
• Equal Pay Act of 1963 
• Title II of the Genetic Information Nondiscrimination Act of 2008 (GINA), 

42 U.S.C. §§ 2000ff et seq. 
• Fair Labor Standards Act 
• Whistleblower protection laws as set forth under 5 U.S.C. 2302(b)(8) 

When antidiscrimination and whistleblower protection laws are referenced in 
this training plan, it should be understood that the plan is referencing the 
laws outlined above. 

Overall Training Goal 

In support of the Office of Personnel Management's "No FEAR Act" 
regulations, the goal of this learning activity is to educate TVA employees 
about their rights and responsibilities as protected by antidiscrimination and 
whistleblower protection laws as set forth under 5 U.S.C. 2302(b)(8). 

1 



• 

"No FEAR Act" Training Plan 

Learning Objectives 

At the conclusion of the training, participants will be able to: 

• Identify the antidiscrimination and whistleblower protection laws. 
• Recognize their rights under the antidiscrimination and whistleblower 

protection laws. 
• Identify specific roles and responsibilities associated with the 

antidiscrimination and whistleblower protection laws. 

Delivery MethodfTraining Schedule 

The training will be delivered via an online learning format to accommodate 
TVA's large and diverse workforce, which is spread across a seven-state 
region. Online learning will ensure ease of registration and completion for 
TVA's employees. It is accessible via TVA's lnsideNet homepage. 
Participants register by logging in with their Employee Identification (EID) 
and Personal Identification Numbers (PIN). Completions are then tracked 
back to the EID and PIN. 

Instructional Strategies 

The training will incorporate a number of interactive learning activities 
including review exercises, matching exercises, and scenarios. 

Training Schedule 

The training will be required biennial and the schedule will also be deployed 
in a way that is most effective for these diverse TVA audiences-operational 
employees, general population, and new employees. 

Operational emplovees---These employees will complete the training during 
block training periods. Block training is training that all operational 
employees must complete yearly and training that is scheduled in 
accordance with plant schedules. 

General population-The general population of TVA employees will be 
required to complete the training by December 31, 2010. 

2 



• 

"No FEAR Act" Training Plan 

Training Schedule (continued) 

New emplovees-These employees will receive their training in conjunction with 
TVA's required orientation. All new employees are required to attend a week
long, common experience focused on orienting employees to benefits 
information, business messages, and cultural messages. TVA's new employees 
are also required to complete several online modules, which are mandatory for 
all TVA employees, during this week. 

Training Evaluation 

At the conclusion of each online learning module, employees are asked to 
complete a questionnaire designed to evaluate the effectiveness of the learning 
experience. The evaluation uses a five-point Likert scale, with one (1) 
representing "strongly disagree" and five (5) representing "strongly agree." The 
evaluation also includes open fields which allow the participant to provide general 
comments on the learning experience. Improvements are made at scheduled 
times based on this data. 

Documentation 

Training completions will be documented on the employee's training transcript, 
which is electronically housed in TVA's Human Resource Information System 
(HRIS), an electronic HR warehouse. The training transcript is automatically 
updated at the completion of an online learning experience. A copy of the 
training transcript can also be obtained through the Employee Service Center. 

3 
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nkFICE OF THE UNDER SECRETARY OF DEFENSE fr 4000 DEFENSE PENTAGON 
WASHINGTON, D.C. 20301-4000 

MAR 2 9 2011 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Ms. Berrien: 

I 
a-

1J 
I;-.? 

D 
(.11 

Enclosed please find a compilation of Fiscal Year 2010 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management (OPM) at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

, We did not receive a report from the Department of the Army and will submit that 
compop.ent's report to you under separate cover as soon as possible. 

\ 

If you have any questions about this submission or require more information, please 
contact Ms. Marilee Perkal at 703.571.9337 or at marilee.perkal@osd.mil. 

• 

Enclosure: 
As stated 

Sincerely, 

arrett, CAPT, USN 
Deputy Director 
Office of Diversity Management and 

Equal Opportunity 



INDEX OF DoD COMPONENT FY10 NO FEAR REPORTS 
 
 
 

Component:   
 

• Army & Air Force Exchange Service (AAFES) 
• Army (ARMY) 
• Business Transformation Agency (BTA) 
• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DFAS) 
• Defense Human Resources Activity (DHRA) 
• Defense Intelligence Agency (DIA) 
• Defense Information Systems Agency (DISA) 
• Defense Logistics Agency (DLA) 
• Defense Media Activity (DMA) 
• Department of Defense Education Activity (DoDEA) 
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• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
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• National Geospatial-Intelligence Agency (NGA) 
• National Security Agency (NSA) 
• TRICARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services University of the Health Sciences (USUHS) 
• Washington Headquarters Services (WHS) 
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I. Executive Summary 

The Department of the Air Force (DAF) provides its Annual Report to Congress as required by 
Section 203 of the Notification and Federal Employee Antidiscrimination and Retaliation Act of 
2002 “No FEAR Act”, Public Law 107-174. The DAF report provides information on the number 
of cases in Federal court pending or resolved that resulted in judgments, awards, or compromise 
settlements; the amount of money required to be reimbursed by the Air Force; the number of 
employees disciplined as defined in 724.102 of subpart A and the specific nature, e.g., reprimand, 
etc., of the disciplinary actions taken, separated by the provisions(s) of law involved; the final 
year-end data about discrimination complaints for each fiscal year posted in accordance with Equal 
Employment Opportunity Regulations at subpart G of title 29 of Code of Federal Regulations 
(implementing section 301(c) (1)(B) of the Act; a detailed description of the agency’s policy for 
taking disciplinary actions; an analysis of trends and practical knowledge gained through 
experience; any actions planned or taken to improve complaint or civil rights programs with the 
goal of eliminating discrimination and retaliation in the workplace; any adjustments to the budget 
to comply with the No FEAR Act requirements and the agency’s written plan developed to train its 
employees. 
 
This No FEAR Act Annual Report covers Fiscal Year (FY) 2010, from October 1, 2009 to 
September 30, 2010.  During this reporting period there were 34 Federal court cases pending 
(Appendix A). Of these, thirty- two (32) (94.2%) were alleged violations of the Civil Rights Act of 
1964 (42 U.S.C. § 2000e et seq) (Title VII); one (1) (2.9%) alleged violations of the Age 
Discrimination in Employment Act (ADEA) of 1967 (29 U.S.C. §§ 631, 633(a)); and one (1) 
(2.9%) case included alleged violations of the Rehabilitation Act of 1973 (Rehab. Act) (29 U.S.C. 
§791).  None included violations of the Whistleblower Protection Act (WPA) (5 U.S.C. 
§2302(b)(8)).1.  
 
Of the pending Federal court cases, one (1) case is pending from 2005; three (3) cases are pending 
from 2006; one (1) case is pending from 2007; five (5) cases are pending from 2008; six (6) cases 
pending from 2009; and eighteen (18) cases are still pending from 2010.  The two most prevalent 
bases of the Federal court cases pending are race and reprisal.  There were a total of nine (9) 
Federal court cases closed this reporting period; five (5) with awards and four (4) with no awards, 
and none resulting in a finding of discrimination. 
 
Reimbursement of the Judgment Fund for FY10 was $190K.  This is a substantial decrease from 
what was reimbursed in FY09; $1.5M., and FY08; $2.55M (Appendix B).  There were no 
separately designated attorney’s fees from the amount reimbursed to the Judgment Fund; and there 
was no adjustment made to the agency’s budget to pay awards. 
 
The DAF disciplined a total of 14 employees for infractions arising from provision of law cited in 
the No FEAR Act. The discipline actions ranged from suspension to reprimand (Appendix C).  A 
description of the agency’s policy on disciplinary actions can be found at Appendix D and 
selecting the penalty can be found at Appendix E. 
 
The final year-end data posted on DAF’s web site pursuant to Section 301(c) (1) (B) of the No 
FEAR Act is included in Appendix F. The final year-end data (FY10) indicate that there were 532 
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complaints of discrimination filed; three (3) included remanded case.  Of those that went through 
the administrative process, there were two complaints which resulted in findings of discrimination; 
one (1) with a hearing (basis: retaliation; issue: non-sexual harassment); and one (1) without a 
hearing: (basis: race/color, issue: appointment/hire).  
 
A summary of the data reports that race continues to be the most prevalent bases for cases that are 
filed.  There were 182 race-based complaints in FY10 compared to 206 in FY09. This represents a 
decrease of 13.2%. The basis of sex reflected the largest decrease from 187 in FY09 to 157 in 
FY10.  The issue, directed reassignment reflects the largest increase of all the issues reported; 16 
claims were reported in FY09 while 28 claims reported in FY10, an increase of 75%.  The largest 
decreases regarding issues were reflected in evaluation/appraisal.  In FY09, 115 reported issues 
with their evaluation/appraisal; this reporting period 87 reported evaluation/appraisal as an issue a 
decrease of 32.2%.  In the area of promotion/non-selection there were 106 issues reported; this 
reporting period 81 reported promotion/non-selection as an issue; a decrease of 30.9%.  
 
With regards to processing times; four of six processing time categories increased.  The most 
significant was; “complaints pending during fiscal year where hearing was not requested (average 
number of days in final action stage)”; in FY09 the number of days in final action stage was 390; 
this reporting period there were 493 days in final action stage an increase of 103 days.  Two 
categories regarding processing times decreased.  The one that showed the most significant 
decrease was the area; “complaints pending during fiscal year where hearing was requested 
(average number of days in investigation stage)”. In FY09 the average number of days in final 
action stage was 201 days.  However, this reporting period the average days was 99, a decrease of 
102 days.  
 
The agency dismissed a total of eighty-six (86) complaints – twenty (20) more than reported in 
FY09. Complaints exceeding the required investigation time frame increased 24%; 124 complaints 
exceeded the timeframe in FY09 while this fiscal year reflected 154 complaints.  An in-depth 
description of all the categories is found at paragraph d. Final Year-End Data Posted Under 
Section 301(c)(1)(B). 
 
The agency’s training plan is found at APPENDIX G. which outlines how the agency will 
implement the No FEAR Training. This reporting period 137,823 civilian employees required 
training while 117,989 actually completed training; a completion rate of 88.9%.  The number of 
military supervisors requiring training was 14,726.  Of these, 12,532 completed training, this 
represented  a completion rate of 83.8%.  This resulted in an overall completion rate (both civilian 
and military) of 86.3%.  A breakout of completed training by major commands can be found at 
APPENDIX H.  This is a similar completion rate from the last reporting in FY08.  The number of 
civilians requiring training was 34,937 and the number of civilians actually completing training 
was 30,521, a completion rate of 87%.  The number of military supervisors requiring training was 
4096; of these 4096 completed training; a completion rate of 100%. 
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II. Introduction 
 
The No FEAR Act requires Federal agencies to submit annual reports to the Speaker of the House 
of Representatives, the President pro tempore of the Senate, the Committee on Governmental 
Affairs of the Senate, the Committee on Government Reform of the House of Representatives, 
each committee of Congress with jurisdiction relating to the agency, the Attorney General, and 
EEOC.  Additionally, the U.S. Office of Personnel Management’s (OPM) final regulation on the 
No FEAR Act on Reporting and Best Practices issued December 28, 2006, requires that OPM also 
receive a copy of the report. The DAF submission is in accordance with these reporting 
requirements. 
 
III. Background 
 
The No FEAR Act was signed into law on May 15, 2002, and became effective on October 1, 
2003.  The Act requires Federal agencies to be accountable for violations of antidiscrimination, 
whistleblower protection laws and to post certain statistical data on their web sites relating to 
Federal sector EEO complaints filed with the agencies. 
 
Section 203 of the No FEAR Act requires that each Federal agency submit its annual report to 
Congress not later than 180 days after the end of each FY.  Federal agencies must report, among 
other things, the number of Federal court cases arising under each of the respective areas of law 
specified in the Act in which discrimination was alleged; the status or disposition of cases; amount 
of money required to be reimbursed; number of employees disciplined; any policies implemented 
related to appropriate disciplinary actions against a Federal employee who discriminated against 
any individual, or committed a prohibited personnel practice; and, an analysis of the data collected 
with respect to trends, and causal analysis. 
 
The President delegated responsibility to OPM for the issuance of regulations governing 
implementation of Title II of the No FEAR Act.  The OPM published final regulations on May 10, 
2006, concerning the reimbursement provisions of the Act; final regulations to carry out the 
notification and training requirements of the Act on July 20, 2006; and the final regulations to 
implement the reporting and best practices provisions of the No FEAR Act on December 28, 2006.  
The EEOC issued its final regulations to implement the posting requirements of Title III of the No 
FEAR Act on August 2, 2006. The DAF has prepared this report based on the provisions of the No 
FEAR Act and OPM and EEOC’s final regulations. 
 
IV. Data 
 
Section 203(a)(1) of the No FEAR Act requires that Federal agencies include in their Annual 
Report to Congress “the number of cases arising under each of the respective provisions of law 
covered by paragraphs (1) and (2) of section 201(a) in which discrimination on the part of such 
agency was alleged.” The OPM’s final regulations at 5 C.F.R. § 724.302 on reporting and best 
practices issued on December 28, 2006, clarify section 203(1) of the No FEAR Act stating that 
Federal agencies report on the “number of cases in Federal court [district or appellate] pending or 
resolved…arising under each of the respective provisions of the Federal Antidiscrimination laws 
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and Whistleblower Protection Laws applicable to them…in which an employee, former Federal 
employee, or applicant alleged a violation(s) of these laws, separating data by the provision(s) of 
law involved.”  
 
Additionally, the final year-end data posted on DAF’s web site pursuant to Section 301(c) (1) (B) 
of the No FEAR Act is included in Appendix F. The final year-end data (FY10) indicate that there 
were 532 complaints of discrimination of that two complaints resulted in findings of 
discrimination; one with a hearing (basis: retaliation; issue: non-sexual harassment) and one 
without a hearing: (basis: race/color, issue: appointment/hire). 
 
         a. Civil Cases 
 
         The DAF reports that during FY10, there were a total of 34 Federal court cases pending 
Appendix A.  Of these, thirty-two (32) (94.2%) were alleged violations of the Civil Rights Act of 
1964 (42 U.S.C. § 2000e et seq) (Title VII); one (1) (2.9%) alleged violations of the Age 
Discrimination in Employment Act (ADEA) of 1967 (29 U.S.C. §§ 631, 633(a)); and one (1) 
(2.9%) case included alleged violations of the Rehabilitation Act of 1973 (Rehab. Act) (29 U.S.C. 
§791).  None of the Federal cases included violations of the Whistleblower Protection Act (WPA) 
(5 U.S.C. §2302(b)(8)).1.   
 
         b. Reimbursement to the Judgment Fund 
 
         The OPM published final regulations in the Federal Register on May 10, 2006, to clarify the 
Agency reimbursement provisions of Title II of the No FEAR Act. These regulations state, among 
other things, that the Financial Management Service (FMS), a Bureau of the U.S. Department of 
the Treasury, will provide notice to an Agency’s Chief Financial Officer within 15 business days 
after payment from the Judgment Fund. The Agency is required to reimburse the Judgment Fund 
within 45 business days after receiving the notice from FMS or must contact FMS to make 
arrangements in writing for reimbursement. 
 
The Treasury Judgment Fund paid $190,000.00 on behalf of DAF for five (5) discrimination cases 
filed in Federal court resulting in judgments, awards, or compromise settlements during FY10. 
There were no attorney’s fees separately designated. The DAF has reimbursed the Treasury 
Judgment Fund of all monies owed to the Fund for judgments, awards, and compromise 
settlements for FY10. A more detailed comparative can be found in Appendix C. 
 
         c. Types of Disciplinary Actions 
 
         Section 203(a)(4) of the No FEAR Act requires that Federal agencies include in the Annual 
Report to Congress the number of disciplinary actions taken for conduct inconsistent with Federal 
anti-discrimination and whistleblower protections. The OPM’s regulation clarified that these cases 
refer to the number of discrimination cases for which the Judgment Fund paid on behalf of the 
Agency. The regulations also defined disciplinary actions to include any one, or a combination of, 
the following actions: reprimand, suspension without pay, reduction in grade or pay, or removal. 
The OPM’s final regulation also provides that irrespective of discrimination cases in Federal court, 
Federal agencies are to report the total number of employees disciplined and the specific nature of 
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the disciplinary action taken in accordance with Agency policy that prescribes disciplinary action 
for discrimination, retaliation, or harassment conduct, and whistleblower protection law violations. 
The DAF reports that in FY10 there were a total of fourteen (14) disciplinary actions arising from 
discrimination cases which were administrative decisions or Federal court cases.  A more detailed 
comparative can be found in Appendix C. 
 

12 – Suspension 

  2 – Reprimand 
 
          d. Final Year-End Data Posted Under Section 301(c)(1)(B) 
 
          The final year-end data posted on DAF’s web site pursuant to Section 301(c) (1) (B) of the 
No FEAR Act is included in Appendix F.  The following is a synopsis of the final report. 
 
Complaint Activity 
      
Overall, FY10 complaint activity (532) reflects a 5.2% increase compared to FY09.  This total 
includes three (3) remanded cases.  In FY08, 466 complaints were filed; 486 were filed in FY07. 
Although complaint activity increased this year overall it reflects a decrease since FY05 when total 
complaints filed were 598.  
 
Complaints by Basis 
 
There were 182 race-based complaints in FY10 compared to 206 in FY09.  This represents a 
decrease of 13.2%. The basis of sex reflected the largest decrease, 187 in FY09 to 157 in FY10. 
Three other areas also decreased: religion, national origin, and equal pay act. However, retaliation, 
color, age and disability increased. Retaliation reflected the largest increase; 259 complaints filed 
in FY10 compared to 225 complaints filed in FY09 - an increase of 14.70%. Additionally, age-
based complaints increased 8.3%, 133 were filed in FY09 compared to 145 filed in FY10.  
Disability complaints reflected an increase to 126 filings this fiscal year from 119 filed FY09- a 
6.8% increase. 
 
Complaints by Issue 
 
The issue, directed reassignment reflects the largest increase of all the issues reported; 16 claims 
were reported in FY09 while 28 claims were reported this fiscal year, an increase of 75%.  The 
disciplinary action “other” reported the next highest issue; 20 claims reported in FY09 and 30 
claims reported in FY10.  Other significant increases were seen in: terms/conditions of 
employment, assignment and non sexual harassment. Out of the twenty-seven (27) issues, more 
than half showed an increase. Another notable issue was in the area of Conversion.  In both FY08 
and FY09 zero (0) was reported; in FY10, one (1) was reported. The only issue which remained 
steady was: examination/test. The largest decreases were reflected in evaluation/appraisal and 
promotion/non-selection. 
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In the area of evaluation/appraisal: 115 issues in FY09 and 87 issues this reporting period (FY10) a 
decrease of 32.2%.  In promotion/non-selection 106 issues filed in FY09 and 81 issues filed this 
reporting period a decrease of 30.9%.  
 
Processing Time 
 
All but two processing times categories increased. The most significant were; complaints pending 
during fiscal year where hearing was not requested (average number of days in final action stage);  
in FY09, 390 days were reported; in FY10,  the time jumped to  493 days, an increase of 103 days. 
In the complaints pending during fiscal year (average number of days in final action stage) there 
were 317 in FY09; the average of 354 days was reported this fiscal year, an increase of 37 days. 
Two categories decreased the one that showed the most significant decrease was the area; 
“complaints pending during fiscal year where hearing was requested (average number of days in 
investigation stage)”. In FY09 the average number of days in final action stage was 201 days; 
however, this reporting period the average days was 99, a decrease of 102 days.  
  
Complaints Dismissed by Agency 
 
Eighty-six (86) complaints were dismissed this fiscal year – twenty (20) more than reported in 
FY09. Average days pending prior to dismissal was up from sixty (60) days reported in FY09 to 
106 days reported this fiscal year -- an increase of forty-six (46) days.  
 
Total Final Actions Finding Discrimination 
 
There were two (2) findings of discrimination; one with a hearing (basis: retaliation, issue: non-
sexual harassment, and one without a hearing; basis: race/color, issue: appointment/hire.   
 
Pending Complaints Filed in Previous Fiscal Years by Status 
 
Total complaints this fiscal year 244; complaints pending in investigation 8; complaints pending in 
hearing 147; complaints pending in final action 84 and complaints pending appeal with EEOC 
Office of Federal Operations, 179. 
 
Complaint Investigations  
 
Overall, complaints exceeding the required timeframes increased 24%; In FY09, 124 complaints 
exceeded the timeframe, while 154 complaints did so in FY10. 
 
          e. Description of Policy on Disciplinary Actions and Selecting the Penalty 
 
          Section 203(a) (6) of the No FEAR Act requires that Federal agencies include in their 
Annual Report to Congress a detailed description of the policy implemented by the Agency 
relating to disciplinary actions imposed against a Federal employee who discriminated against any 
individual in violation of any of the laws cited under section 201(a) (1) or (2), or committed 
another prohibited personnel practice that was revealed in the investigation of a complaint 
claiming a violation of any of the laws cited under section 201(a) (1) or (2). 
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Appendix D outlines detailed description of appropriate disciplinary action for those in violation of 
unlawful discrimination and discriminatory practices, and Appendix E provides guidance on 
selecting the appropriate penalty. 
 
            f. No FEAR Training 
 

Section 202(c) of the No FEAR Act requires Federal agencies to provide training to their 
employees on the rights and remedies under Federal antidiscrimination, retaliation, and 
whistleblower protection laws. Under 5 C.F.R. § 724.203, Federal agencies were required to 
develop a written training plan and to have trained their employees by December 17, 2006, and 
every two years thereafter. Under implementing regulations, new employees are to receive No 
FEAR training within 90 days of appointment, which can be met through an Agency orientation or 
training program.  Appendix G outlines detailed description of the agency’s No FEAR training 
plan, and Appendix H documents civilian personnel and military members (first level supervisor) 
that completed training. 
 
V.  Analysis of Trends, Causal Analysis, and Practical Knowledge Gained 
Through Experience 
 

Section 203(a) (7) of the No FEAR Act requires that Federal agencies undertake “an 
examination of trends, causal analysis, and practical knowledge gained through experience and any 
actions planned or taken to improve complaint or civil rights programs of the agency.”   
  
The DAF has not been conducting an in-depth examination of trends, causal analysis as it relates to 
EEO complaint.  However, we have some initiatives on the horizon that may assist with us 
accomplishing this.  See VII.   DAF’s Actions Planned or Taken to Improve Complaint or 
Civil Rights Programs Pursuant to Section 203 (a)(7)(D).  Additionally, a civilian exit survey 
was developed by the AF Barrier Analysis Working Group (BAWG) and is currently in final 
coordination.  Once implemented and feedback is analyzed, the exit survey should provide some 
answers as to why employees are voluntarily separating from the AF Civilian Service Career 
(AFCS).  In combination with the civilian exit survey, AF plans to conduct focus groups 
throughout the AF to further gather honest feedback and reactions that will be used to determine 
how the AF may improve the overall work environment, examine employee turnover, identify 
marketing, recruitment, and retention strategies, and help AF officials to make future decisions for 
achieving a model EEO program.   
 
VI.   Adjustment to Budget 
 
Section 203(a) (8) of the No FEAR Act requires that Federal agencies include in their Annual 
Report to Congress information regarding “any adjustment (to the extent the adjustment can be 
ascertained in the budget of the agency) to comply with the requirements under section 201.” 
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The DAF has not made such an adjustment to its budget to comply with OPM’s regulations issued 
pursuant to section 201. 
 
VII.   DAF’s Actions Planned or Taken to Improve Complaint or Civil Rights 
Programs Pursuant to Section 203 (a)(7)(D)  
       
The DAF is actively engaged in a number of initiatives to improving the complaint or Civil Rights 
Programs.   
 
 a. EO Strategic Plan.  The EO Strategic Plan (FY10-FY15) was finalized in Sep 10.  This 
functional plan is intended to engage all levels of the EO organization; from USAF/A1Q which 
defines strategy and develops policy, to AFPC/EO, which provides day-to-day management 
operations and oversight of the Air Force EO program.  It further includes major command EO 
Strategic Advisors, who translate strategy and policy for operational execution, down to the 
installation-level EO directors and specialists, who are responsible for executing day-to-day 
processes and procedures.  The key outputs of this plan are goals, sub-goals, and performance 
objectives for improving the performance of EO operations.  
 
            b. Annual EO Functional Training Workshops.  The first-ever EO Worldwide 
Functional Training Workshop was held in May 2010 attended by approximately 250 EO 
professionals from across the AF.  The objective of the training workshop was to provide AF EO 
professionals with essential refresher skills training and individual development through hands-on 
practicum, senior leader panel discussions, breakout sessions and plenary sessions.  The workshop 
included a full five-day agenda and featured presentations from several senior leaders within the 
EO community, to include Mr. Dexter Brooks, Director of Federal Sector Programs, EEOC.  The 
workshop facilitated collaboration on crucial procedural and transformational changes to better 
meet the needs of the EO workforce.  
 
            c. EO Training.  The DAF merged its Equal Employment Opportunity Program and 
Military Equal Opportunity Program in 2008.  The benefits of having an effective merged civilian 
and military Equal Opportunity program yielded some great training results for Air Force civilian 
employees and military members during FY10, as shown below. 
 
                 (1) 210,207 civilians and military participated in AF Organizational Climate 
Assessments (UCAs) during FY10.  The vast majority of AF members surveyed (94%) indicate the 
commander’s policy on discrimination and sexual harassment is clear.     
 
                 (2)  A total of 18,157 civilian employees received EO/Human Relations Education 
(HRE) and training during FY10.  This training focused on EEO policies and procedures, 
contemporary issues and events, and roles and responsibilities of employees, supervisors, and 
managers.  
                          
             d. EEO Complaints.  Several efforts have been initiated to address enhanced timeliness 
and processing of EEO complaints.  AF/A1Q hosted a mini integrated process team (IPT) to focus 
on correcting disconnects in data information between AFCARO, DoD Investigation and 
Resolutions Division (IRD) and AFPC/EO.  Another formal IPT is scheduled during the Spring of 
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FY11 to improve processing timeliness across the EO enterprise.  AFCARO initiated an exchange 
and examination of existing metrics and EO reports cards among EO formal process performers 
and started a dialogue regarding how each process area impacts overall timelines. They will 
develop overarching metric made up of each process performer's individual metric for use in 
detecting areas that are bottlenecked and need action to regain traction.  AF/A1Q is also working 
with the EO information technology (IT) contractor to identify data reporting problems and take a 
proactive role in fixing them.   
 
             e. EO Transformation.  During FY10 the AF Audit Agency (AFAA) reported that Phase 
I of EO Transformation (merger of military EO and civilian EEO) was working very well 
throughout the AF.  The plan for Phase II (integration of AEP into the EO construct) was changed 
as a result of inputs by USAF/A1 staff offices and senior major command personnel.  As a result, 
Phase II was put into a “strategic pause” pending updating of applicable regulatory guidance, a 
comprehensive manpower review, and development of a request for additional manpower 
authorizations through the AF corporate process. 
 
VIII.   No FEAR Plan. 
 
The agency’s training plan is found at APPENDIX G. The Air Force has developed on its 
Advanced Distributed Learning Service (ADLS) an online “No FEAR Act” training course to 
carry out the requirements of the No FEAR Act Training Plan.  The 30 minutes course provides 
instruction on all topics required by the No FEAR Act. All AF civilian employees (including 
executives, managers, and supervisors) to include military members that supervises civilians must 
accomplish training as required by 5 CFR § 724.203(d).  The on-line training satisfies the initial 
and the biennial training requirement 5 CFR § 724.203(e).  Additionally, there is a ten question 
quiz with passing minimum score of 70%.  Employees without ADLS accounts (non-appropriated 
funds) the Equal Opportunity offices conducts on-site briefing using Air Force approved No FEAR 
Act training lesson plan.  Attendees in on-site briefing do not have to take the quiz.  EO offices 
must rain new employees as part of its orientation program within 90 calendar days of the new 
employees’ appointment.  All on-site briefings the EO offices must track numbers of individuals 
trained and report the statistics when required by AFPC/EO or high headquarters.  This reporting 
period 137,823 civilian employees required training while 117,989 actually completed training; a 
completion rate of 88.9%.  The number of military supervisors requiring training is 14,726 while 
12,532 completed training a completion rate of 83.8% with an overall completion rate (both 
civilian and military) of 86.3%.  Documented of completed training by major commands can be 
found at APPENDIX H.  This is a similar completion rate from the last reporting in FY08.  The 
number of civilians requiring training was 34,937 and the number of civilians actually completing 
training was 30,521, a completion rate of 87%.  The number of military supervisors requiring 
training was 4096; of these 4096 completed training; a completion rate of 100%.  This reporting 
period (FY10) more employees were required to take the No FEAR Act training. 
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APPENDIX A: Pending Federal Court Cases by Alleged Violation 
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APPENDIX B: Reimbursement of Judgment Fund 
 
 
5 CFR §724.302 (a) (2) 
Amount of Money Reimbursed to the Justice Fund (In Thousands) *Only one case 
separated Attorney Fees 
Fiscal Year Data 2005 2006 2007 2008 2009 2010
Employee $1,268 $709 $483 $2,550  $1,502 $190 
Attorney N/A N/A $75 N/A  N/A N/A 
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APPENDIX C:  Disciplinary Actions Taken 

Federal Employee 
Discrimination and 

Retaliation - 
Disciplinary Actions 

Relating to 
Discrimination, 

Prohibited 
Personnel Practice, 

Whistleblower 

Comparative Data 

2010 Thru   
09-30 

Previous Fiscal Year Data 

2005 2006 2007 2008 2009 

Total Disciplinary 
Actions 

7 10 14 7 10 14 

Reprimand 0 0 8 1 3 2  
Suspension 7 8 5 6 6 12  
Removal 0 2 1 0 0 0 
Demoted 0 0 0 0 1 0 
Respective Provisions of No FEAR   
   Discrimination  0 3 3 1 1 3  
   Prohibited     
Personnel Practice 3 1 9 2 5 5 

   Sexual 
Harassment 4 6 2 4 4 6 
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APPENDIX D: AFI 36-704, 22 July 1994, Civilian Personnel; 
Discipline and Adverse Actions: Guide to Disciplinary Actions, pgs 34 
– 40  

  
 

Attachment 3 
 

GUIDE TO DISCIPLINARY ACTIONS 
 
NOTE: See Section F of this regulation for information concerning use of this guide and selection 
of appropriate penalties in disciplinary actions: 
 
A3.1. Cause of Action Column: 
 

A3.1.1. IT IS NOT NECESSARY TO STATE A CAUSE OF ACTION EXACTLY AS 
SHOWN IN THIS COLUMN. What is important is to state exactly what the employee did 
wrong, preferably without using legal terms suggesting crime. If such legal terms were used, it 
might be necessary to prove all the elements necessary to establish that the crime has been 
committed, including felonious intent. 

 
A3.1.2. Cause is best identified by a specific charge or label for the offense IF that charge 

or label is relevant. BE CAREFUL TO SELECT A LABEL WHICH FITS THE FACTS AND 
NOT TO DISTORT THE FACTS TO FIT A SPECIFIED OFFENSE IN THE GUIDE. 

 
A3.2. Typical Penalty Column. This column does not dictate the penalty to be imposed for a 
particular (or comparable) offense; rather, it establishes the range of penalties within which the 
penalty imposed usually falls. Unless otherwise restricted, management may impose no penalty at 
all or has available a choice of severity of action ranging from oral admonishment to removal. 
 
NOTE: See paragraph 3. of this instruction for information concerning employees in probationary 
or trial period, or in first year of current continuous service in the same or similar positions. 
 

A3.2.1. Oral Admonishment. An oral admonishment is a disciplinary action that is often 
adequate to effect the required correction or improvement, particularly when the employee has no 
previous history of violations. See paragraph 37.3. for the use of the oral admonishment in relation 
to this attachment. 

 
A3.2.2. Reprimand. A reprimand is a severe disciplinary action that should be adequate 

for many disciplinary situations which require an action more severe than an oral admonishment. It 
may be made more "severe" according to paragraph 12.1.4. 

A3.2.3. Suspension. A suspension is a severe disciplinary action. Ordinarily, it is the final 
step in the disciplinary process before removal and is accompanied by a warning to the employee 
that a further violation of rules COULD result in removal (see paragraph 13.1.1.) 
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   A3.2.3.1. A suspension may NOT be imposed for indebtedness nor performance-
related factors when the situation is nondisciplinary. 
 
    A3.2.3.2. Suspensions seldom should exceed 30 days unless an indefinite 
suspension is used. 
 

A3.2.4. Removal. Removal is the most severe disciplinary action. Before it is initiated, the 
facts and circumstances in the case must be carefully reviewed to ensure they support the 
conclusion that the employee has demonstrated unwillingness or refusal to conform to the rules of 
conduct or has so breached the employee-employer relationship that other rehabilitation is not 
appropriate and removal is warranted for the offense. 
 

Cause of Action (Offense) 
a. See first page of this attachment 
b. Review paragraphs7., 8., and Section F before 
proceeding 

Typical Penalty 
a. See first page of this attachment 
b. See paragraphs 11., 12., 13., 14., and Attachment 2. 

 

 First Offense Second Offense Third Offense 

1. Failure to honor valid debts or legal 
obligations 
NOTE: There is no offense unless (a) 
the validity of the debt is established; (b) 
there has been a failure to either arrange 
for or comply with a repayment 
schedule; and (c) 
there is a current complaint from the 
creditor. Suspension as a penalty is not 
authorized. Maximum penalty for third 
offense is reprimand and for fourth 
offense, reprimand with the added 
warning that a "continuation of offenses 
could result in removal.” 
 

Reprimand Reprimand Reprimand 

2. Tardiness of less than one-half hour. 
NOTE: Counseling or an oral 
admonishment is normally used for a 
first occurrence of tardiness. A fourth 
offense would typically result in a 
suspension of 5 days or less with the 
added warning that a "continuation of 
offenses could result in removal.” 
 

 3. Tardiness of one-half hour or more, 
leaving the job without permission, 
delayed return from lunch, unauthorized 
absence of 8 hours or less. 
  

Reprimand 

 

 

 

 

Reprimand 

Reprimand 

 

 

 

 
 
 Reprimand to 5-day 
suspension 

1-day suspension 

 

 

 

 

Reprimand to removal 
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4. Unauthorized absence of more than 8 
hours. 
NOTE: A removal using adverse action 
procedures in this regulation, may be 
initiated for a first or later offense after 
passage of a reasonable time (a 
minimum of 10 calendar days) when the 
employee fails to report for duty and 
fails to notify management of his or her 
intentions concerning return to duty, and 
when management has been unable to 
ascertain the employee's intentions 
concerning return. The Air Force does 
not remove an employee for 
abandonment of position 
 

Reprimand to 5- Day 
Suspension 

Reprimand to 14- Day 
Suspension 

5- Day Suspension to 
Removal 

5. Failure to request leave according to 
established procedures, or failure to 
honor a valid denial of a leave request. 
 

Reprimand to 5- Day 
Suspension 

Reprimand to 14-Day 
Suspension 

5- Day Suspension to 
Removal 

6a. Failure to observe safety practices 
including failure to use safety equipment 
such as eye protection devices and 
failure to comply with hearing 
conservation program requirements. 
 

Reprimand to 1-Day 
Suspension 

Reprimand to 5-Day 
Suspension 

Reprimand to Removal 

6b. When failure may result in serious 
injury, loss of life, or major damage to 
property. 

Reprimand to 
Removal 

Reprimand to 
Removal 

5-Day Suspension to 
Removal 

7a. Violation of security regulations 
when the breach does not result in 
release of security information to 
unauthorized sources and there is no 
evidence of a compromise of classified 
information. 
 

Reprimand Reprimand to 30-Day 
Suspension 

10-Day Suspension to 
Removal 

7b. If violation is intentional or results in 
unauthorized release or compromise of 
security information. 
 

  
                                                                     
 
8a. Drinking, transferring, or selling 
alcoholic beverages on duty or on 
government premises except where 
authorized. Reporting for duty under the 
influence of intoxicating liquor. 
 

Reprimand to 
Removal 

 

                       

Reprimand to 
Removal 

14-Day Suspension to 
Removal 

 

                                  
 

5-Day Suspension to 
Removal 

30-Day Suspension to 
Removal 

                                          
 
                                 
 

14-Day Suspension to 
Removal 
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8b. Being on duty so intoxicated or 
under the influence of alcohol or drugs 
as to be unable to properly perform 
assigned duties, or to be a hazard to self 
or others. 
 

Reprimand to 
Removal 

5-Day Suspension to 
Removal 

14-Day Suspension to 
Removal 

8c. Driving while intoxicated or under 
the influence of alcohol or drugs. 
NOTE: See AFI 36-810, Drug and 
Alcohol Abuse Prevention and Control 
Program. 
 

Reprimand to 
Removal 

5-Day Suspension to 
Removal 

14-Day Suspension to 
Removal 

9a. Gambling during work-hours. Reprimand Reprimand to 5-Day 
Suspension 

Reprimand to Removal 

9b. Promotion of or assisting in 
operation of organized gambling on duty 
or on government premises. 

Reprimand to 
Removal 

5-Day Suspension to 
Removal 

10-Day Suspension to 
Removal 

10a. Loafing or sleeping on duty. Reprimand Reprimand to 14-Day 
Suspension 

Reprimand to Removal 

10b. When such action may result in 
injury, loss of life, or damage to 
property. 

Reprimand to 
Removal 

5-Day Suspension to 
Removal 

10-Day Suspension to 
Removal 

11a. While on government premises or 
on duty, possessing, transferring, selling, 
or using drug abuse paraphernalia as 
defined in AFI 36-810. 
 

Reprimand to 
Removal 

14-Day Suspension to 
Removal 

Removal 

11b. Possession of illegal drugs. Reprimand to 
Removal 

Removal  

11c. Use of illegal drugs. 
 
1. Refusal to obtain or successfully 
complete counseling or rehabilitation 

Reprimand to 
Removal 
Removal 

Removal  

11d. Sale or transfer of illegal drugs. Removal   

11e. Tampering with urine specimen, 
including attempts to alter, adulterate, or 
substitute a specimen for the employee's 
own or that of another employee. 
                                                               
 
 
11f. Refusal to submit to urinalysis. 
NOTES: 
a. See AFI 36-810, Drug and Alcohol 
Abuse Prevention and Control Program. 
 
b. The term "illegal drugs" means a 
controlled substance included in 

Removal 

 

 

 

Reprimand to 
Removal 

 

 

 

 

Removal 
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Schedules I through V, as defined by 
section 802(b) of Title 21 of the United 
States Code, the possession of which is 
unlawful under section 841 of that 
Title. The term "illegal drugs" does not 
mean the use of a controlled substance 
pursuant to a valid prescription or other 
uses authorized by law. 
 
c. The range of disciplinary actions for 
first offense of illegal drug use is 
reprimand to removal; oral 
admonishment as a penalty is not 
authorized. 
 
d. Initiation of removal from Federal 
service according to AFI 36-810 is 
required: 
 
    1. if an employee refuses to obtain or 
successfully complete counseling 
or rehabilitation; or 
 
    2. after a second finding that an 
employee has used illegal drugs, 
including a second verified positive 
urinalysis test result; or 
 
    3. if an employee tampers with a urine 
sample. 

12. Making false, malicious, or 
unfounded statements against other 
employees, supervisors, other officials, 
or subordinates with the intent to destroy 
or damage the reputation, authority or 
official standing of those concerned. 
 

Reprimand to 
Removal 

5-Day Suspension to 
Removal 

10-Day Suspension to 
Removal 

13. Soliciting contributions from other 
government officers or employees for 
gifts or presents to those in superior 
official positions. Accepting gifts or 
presents offered or presented as 
contributions from persons in 
government employ receiving lower 
salary. 
      
14. Rude, Boisterous play which 
adversely affects production, discipline 
or morale; use of abusive or offensive 
language; quarreling or inciting to 
quarrel; or interfering with the 
production of others. 

Reprimand 

 

 

 

Reprimand to 
Removal 

Reprimand to 14-Day 
Suspension 

 

  

                    
Reprimand to 
Removal 

Reprimand to Removal 

 

 

 

Reprimand to Removal 
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15. Theft, actual or attempted. Reprimand to 
Removal 

Reprimand to 
Removal 

5-Day Suspension to 
Removal 

16. Deliberate misrepresentation; 
falsification, exaggeration or 
concealment of a material fact in 
connection with any official document; 
withholding of material facts in 
connection with matters under official 
investigation; refusal to testify or 
cooperate in an inquiry, investigation, or 
other official proceeding. 
 

Reprimand to 
Removal 

Reprimand to 
Removal 

5-Day Suspension to 
Removal 

17. Fighting, threatening or inflicting 
bodily harm on another, physical 
resistance to competent authority or 
indecent or immoral conduct. 

Reprimand to 
Removal 

Reprimand to 
Removal 

5-Day Suspension to 
Removal 

18. Discourteous conduct. Includes 
discourteous conduct to the public. 

Reprimand to 5-Day 
Suspension 

Reprimand to 14-Day 
Suspension 

Reprimand to Removal 

19. Delay or failure to carry out assigned 
work or instruction in a reasonable 
period of time. 

Reprimand Reprimand to 5-Day 
Suspension 

Reprimand to Removal 

20. Insubordinate defiance of authority, 
refusal to comply with proper orders, 
wanton disregard of directives or 
insolence. 

Reprimand to 
Removal 

Reprimand to 
Removal 

5-Day Suspension to 
Removal 

21a. Loss of, damage to, unauthorized 
use or destruction of property (including 
motor vehicles and aircraft), records or 
information. 
 

Reprimand Reprimand to 5-Day 
Suspension 

Reprimand to Removal 

21b. When willfulness or intent is 
involved. 
NOTE: 31 U.S.C. 638a(c) provides that 
any officer or employee who willfully 
uses or authorizes use of government 
passenger motor vehicles or aircraft for 
other than official purposes will be 
suspended for not less than 1 month and 
will be suspended for a longer period or 
removed if circumstances warrant. (The 
minimum 1-month period is established 
as the effective date of the suspension 
through the tour of duty for the 
preceding date of the next month . 
Examples: 15 July through 14 August or, 
if the employee's tour of duty is at night 
and includes portions of 2 days, from the 
time the tour of duty begins on 15 July 
through the end of the tour of duty on 15 
August.) 

Reprimand to 
Removal 

Reprimand to 
Removal 

5-Day Suspension to 
Removal 
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22. Calling or participating in a strike, 
work stoppage, or slowdown. 
 

Removal   

23. Picketing if such action interferes 
with agency operations. 
 

Reprimand to 
Removal 

Reprimand to 
Removal 

5-Day Suspension to 
Removal 

24. Careless workmanship or negligence: Reprimand Reprimand to 5-Day 
Suspension 

Reprimand to Removal 

a. When consequences may be extreme, 
an attempt is made to conceal defective 
work or there is an unauthorized attempt 
to remove or destroy work. 
 

Reprimand to 
Removal 

Reprimand to 
Removal 

5-Day Suspension to 
Removal 

b. Which results in possible or actual 
minimum damage to aircraft or other 
property and minor disruption of 
mission. 

Reprimand Reprimand to 5-Day 
Suspension 

Reprimand to Removal 

c. Which results in possible or actual 
major damage to aircraft or other 
property or possible or actual danger to 
personnel. 

Reprimand to 
Removal 

Reprimand to 
Removal 

5-Day Suspension to 
Removal 

25a. Off duty misconduct of such major 
import that the employee is unable to 
fulfill his or her job responsibilities. 
 

Reprimand to 
Removal 

Reprimand to 
Removal 

Reprimand to 
Removal 

25b . Off duty misconduct of such 
significance that there is an adverse 
effect upon the Air Force. 
 
NOTE: Removal is normally warranted 
when US citizens employed overseas 
become culpably involved with the law 
enforcement authorities of a host 
government in whose country the USAF 
facility is a guest. Such involvement 
reflects upon the United States and 
affects the success of its mission 
overseas. 
           
 
 
 26. Aiding and assisting in prosecution 
of claim against the United States, or 
receiving any gratuity or any shore of or 
interest in claim from any claimant other 
than in discharge of proper official 
duties. 

Reprimand to 
Removal 

 

 

 

 

 

                              

Reprimand to  
Removal 
                    

Reprimand to 
Removal 

 

 

 

 

 

                                     

14-Day Suspension to  
Removal                         

                                       

Reprimand to Removal 

 

 

 

 

 

 

                        

 Removal 
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27a. Compromise or discredit of 
examination materials or process 
resulting from discussion of specific 
question(s) or content of examination  
with other employee(s) based on 
experience in the examination when 
there is no deliberate effort or intent to 
compromise the examination materials 
or process 
 

Reprimand Reprimand to 14-Day 
Suspension 

5-Day Suspension to 
Removal 

27b. Compromise of an examination 
through unauthorized possession, use, or 
furnishing to others of examination 
information or materials. 

Reprimand to 
Removal 

14-Day Suspension to 
Removal 

Removal 

28a. Committing a prohibited personnel 
practice (see 5 U.S.C. 2302) 

Reprimand to 5-Day 
Suspension 

Reprimand to 14-Day 
Suspension 

Reprimand to Removal 

28b. If violation was deliberate. 
 
 
NOTE: If a supervisor or manager has 
engaged in an activity which adversely 
reflects upon the integrity of the 
management process, a decision should 
be made as to whether he or she should 
be reassigned or changed to lower grade 
to a position of a different character. 
 

Reprimand to 
Removal 

Removal  

29a. Discrimination based on race, color, 
religion, sex, national origin, age, or 
handicapping condition. Includes sexual 
harassment. Also includes making racial 
or 
ethnic slurs, or disseminating literature 
containing such slurs. Consider 
circumstances and the effect on the 
person(s) discriminated against, use of 
abusive language, violent treatment, or 
insulting demeanor. 

Reprimand to 5-Day 
Suspension 

Reprimand to 14-Day 
Suspension 

10-Day Suspension to 
Removal 

29b. If the discrimination was deliberate. 
NOTE: If a supervisor or manager has 
engaged in an act of discrimination, a 
decision should be made as to whether 
he or she should be reassigned or 
changed to lower grade to a position of a 
different character. 
 
30a. Use of abusive or offensive 
language toward a subordinate; baiting 
or otherwise inciting a subordinate to 
violate rules or regulations; coercion in 
deprivation of an employee's rights; or 

Reprimand to 
Removal 

 

 

 
 
Reprimand to 5-Day 
Suspension 

Removal 

 

 

 

 
Reprimand to 14-Day 
Suspension 

 

 

 

 

 
10-Day Suspension to 
Removal 
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reprisal for employment of appellate 
procedures. 
 

30b. If violation was deliberate. 
 
NOTE: If a supervisor or manager has 
engaged in an activity which adversely 
reflects upon the integrity of the 
management process, a decision should 
be made as to whether he or she should 
be reassigned or changed to lower grade 
to a position of a different character. 

Reprimand to 
Removal 

Removal  
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APPENDIX E:  Selecting the Penalty 
 
 

SELECTING THE PENALTY 
 

Use this attachment along with Attachment 3. It shows the interrelationships of some key factors 
in the disciplinary system but neither establishes additional procedural requirements nor 
automatically sets penalties. Other factors may also be weighed. 
 

Information on how basic penalty1 was 
derived and on how favorable elements 2 were 
considered need not be included in notices but 
must be available for subsequent use. 3 

Information must be included in the notices of 
any consideration used to increase the severity 
of the basic penalty. 4 

 

1. Basic penalty is the one 
that would be used if there 
were no other 
considerations. It is based 
on: 
a. Offense: 
 
   1. Character. 
   2. Seriousness. 
   3. Consequences. 
 
b. Rehabilitative potential 
of penalty. 
 
c. Character of 
employee's position 

 

 

 

 

 

 

 

 

2. Favorable elements are 
those considerations which 
tend toward the imposition 
of less severe penalties. 
Included are: 
 
a. Situation. 
 
    1. Possibility of 
genuine misunderstanding. 
    2. Enticements or 
provocations. 
    3. Mitigating 
circumstances. 
b. Employee: 
 
   1. Length of service. 
   2. Quality of 
work history. 
   3. Personal reputation. 
   4. Past contributions. 
   5. Record of 
cooperativeness. 
   6. Record of 
achievements. 

3. Unfavorable elements 
are 
considerations which tend 
to 
show a need for more 
severe 
action than is usually 
taken. 
Included are: 
a. Penalties for past 
offenses within: 
 
    1. Suspension - 3 
years. 
   2. Reprimand - 2 
years. 
   3. Admonishment 
- 2 years.5 
b. Combination of 
offenses.  
 
c. Series of offenses. 
 
d. Character of other 
offenses. 
 
e. Recency of other 
offenses. 
 
f. Employee willfulness. 

4. Penalty assessed results 
from weighing of favorable 
and unfavorable factors in 
relationship to the offense. 
 
a. Proposed penalty is 
determined on the 
basis of all information 
available at time of 
institution of action, and 
penalty is specifically 
stated in notice of 
proposed action. 
 
b. Penalty decided 
upon is determined 
based on all available 
information including 
employee's answer 
to notice of proposed 
action. Give consideration 
to request for compassion. 
State penalty decided upon 
and effective date in 
notice of decision. 
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NOTES: 
1. Determine by reference to Section F of this instruction and to comparable offenses in 
Attachment 3. 
2. See paragraph 32.2. of the instruction. 
3. See paragraph 10.2.1. of the instruction.  
4. See paragraphs 34., 35., 36., and 37. of the instruction. 
5. An oral admonishment may be used only under limited circumstances. See paragraph 37. 
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APPENDIX F: No FEAR Act Report  

Equal Employment Opportunity Data Posted Pursuant to the 
No FEAR Act  
Equal Employment Opportunity Data Posted Pursuant to Title III of the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Pub. L. 107-174 
 
 

Complaint Activity  Comparative Data 
   2005  2006 2007 2008 2009  2010
Number of 
Complaints Filed in 
Fiscal Year  598  556 486 466 504  532
Number of 
Complainants  537  511 446 426 451  467
Repeat Filers  50  43 33 30 35  51
 
 
 
 
 
 
 

Complaints by Basis  Comparative Data 
   2005  2006 2007 2008 2009  2010
Race  241  210 177 192 206  183
Religion  25  21 15 10 18  15
Retaliation  265  230 239 201 225  259
Sex  183  186 165 152 187  158
National Origin  92  79 72 65 65  61
Color  80  55 60 59 44  56
Age  191  153 130 119 133  145
Disability  132  143 121 102 119  126
Equal Pay Act  4  0 3 2 6  4
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Complaints By Issues  Comparative Data 
   2005  2006 2007 2008 2009  2010
Appointment  27  26 14 13 15  21
Assignment  77  67 59 76 63  74
Awards  19  12 13 13 11  10
Conversion  0  0 3 0 0  1
Disciplinary Action ‐ 
Demotion  6  1 3 3 2  3
Disciplinary Action ‐ 
Reprimand  36  22 18 27 28  22
Disciplinary Action ‐ 
Suspension  36  33 27 24 25  27
Disciplinary Action ‐ 
Removal  17  10 16 11 9  14
Disciplinary Action ‐ 
Other  23  20 21 30 20  31
Duty Hours  32  16 20 18 21  26
Evaluation/Appraisal  122  98 94 107 115  87
Examination/Test  0  2 0 0 2  2
Non Sexual 
Harassment  183  189 187 134 141  159
Sexual Harassment  24  35 20 30 28  21
Medical Examination  12  4 10 3 4  9
Pay Including 
Overtime  31  20 19 8 23  18
Promotion/Non‐
Selection  124  116 89 66 106  81
Denied Reassignment  7  14 10 8 13  9
Directed 
Reassignment  18  9 15 23 16  28
Reasonable 
Accommodation  30  39 16 18 24  26
Reinstatement  2  4 2 2 0  4
Retirement  4  4 5 3 4  3
Termination  43  22 35 30 34  41
Terms/Conditions of 
Employment  67  66 47 69 52  72
Time and Attendance  31  28 38 34 35  25
Training  28  22 21 23 21  24
Other  105  119 112 104 124  142
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Processing Time  Comparative Data 
   2005  2006 2007 2008 2009  2010
Complaints Pending 
During Fiscal Year    
Average Number of 
Days in Investigation 
Stage  217  179 182 188 197  201
Average Number of 
Days in Final Action 
Stage  136  187 264 233 317  354
Complaints Pending 
During Fiscal Year 
Where Hearing was 
Requested    
Average Number of 
Days in Investigation 
Stage  233  185 201 200 210  204
Average Number of 
Days in Final Action 
Stage  82  107 189 90 201  99
Complaints Pending 
During Fiscal Year 
Where Hearing was 
not Requested    
Average Number of 
Days in Investigation 
Stage  197  176 165 184 187  198
Average Number of 
Days in Final Action 
Stage  202  326 342 339 390  492

Complaints 
Dismissed by Agency  Comparative Data 
   2005  2006 2007 2008 2009  2010
Total Complaints 
Dismissed by Agency  106  101 59 64 66  86
Average Days 
Pending Prior to 
Dismissal  82  135 140 100 60  106
Total Complaints 
Withdrawn by 
Complainants  73  80 62 50 47  50
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Total Final Action 
Finding 

Discrimination  Comparative Data 
   2005  2006 2007 2008 2009  2010
Total Number Finding  13  2 2 1 2  2
Without Hearing  1  0 0 0 1  1
With Hearing  12  2 2 1 1  1

Findings of 
Discrimination 

Rendered by Basis  Comparative Data 
   2005  2006 2007 2008 2009  2010
Total Number of 
Findings  13  2 2 1 2  2
Race       2/15.38%  0 0 1/100.00% 0  1/50.00%
Religion  0  0 0 0 0  0

Retaliation       3/23.08% 
  

1/50.00% 0 0 2/100.00%  1/50.00%
Sex       6/46.15%  0 2/100.00% 1/100.00% 0  0
National Origin       2/15.38%  1/50.00% 0 0 0  0
Color  1/7.69%   0 0 0 0  1/50.00%
Age  8/61.54%  1/50.00% 0 0 0  0
Disability  1/7.69%  0 0 0 0  0
Equal Pay Act  0  0 0 0 0  0
Note: Complaints can be filed alleging multiple bases. The sum of the bases may not equal total 
complaints and findings 
 
 

Findings of 
Discrimination 

Rendered by Basis  Comparative Data 
   2005  2006 2007 2008 2009  2010
Findings After 
Hearing  12  2 2 1 1  1
Race  2/16.67%  0 0 1/100.00% 0  0
Religion  0  0 0 0 0  0
Retaliation  3/25.00%  1/50.00% 0 0 1/100.00%  1/100.00%
Sex  6/50.00%  0 2/100.00%  1/100.00% 0  0
National Origin  2/16.67%  1/50.00% 0 0 0  0
Color  1/8.33%  0 0 0 0  0
Age  7/58.33%  1/50.00% 0 0 0  0
Disability  1/8.33%  0 0 0 0  0
Equal Pay Act  0  0 0 0 0  0
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Note: Complaints can be filed alleging multiple bases. The sum of the bases may not equal total 
complaints and findings 

 
 
 

Findings of 
Discrimination 

Rendered by Basis  Comparative Data 
   2005  2006 2007 2008 2009  2010
Findings Without 
Hearing  1  0 0 0 1  1
Race  0  0 0 0 0  1/100.00% 
Religion  0  0 0 0 0  0
Retaliation  0  0 0 0 1/100.00%   0
Sex  0  0 0 0 0  0
National Origin  0  0 0 0 0  0
Color  0  0 0 0 0  1/100.00% 
Age  1/100.00%  0 0 0 0  0
Equal Pay Act  0  0 0 0 0  0
Note: Complaints can be filed alleging multiple bases. The sum of the bases may not equal total 
complaints and findings 
 
 

Findings of 
Discrimination 

Rendered by Issues  Comparative Data 
   2005  2006 2007 2008 2009  2010
Total Number of 
Findings  13  2 2 1 2  2
Appointment  4/30.77%  0 0 0 0  1/50.00%
Assignment  1/7.69%  1/50.00% 0 0 0  0
Awards  0  0 0 0 0  0
Conversion  0  0 0 0 0  0
Disciplinary Action ‐ 
Demotion  0  1/50.00% 0 0 0  0
Disciplinary Action ‐ 
Reprimand  0  0 0 0 0  0
Disciplinary Action ‐ 
Suspension  0  0 0 0 0  0
Disciplinary Action ‐ 
Removal  0  0 0 0 0  0
Disciplinary Action ‐ 
Other  1/7.69%  0 0 0 0  0
Duty Hours  0  0 0 0 0  0
Evaluation/Appraisal  2/15.38%  2/100.00% 1/50.00% 0 0  0
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Examination/Test  0  0 0 0 0  0
Non Sexual 
Harassment  5/38.46%  1/50.00% 1/50.00% 1/100.00% 0  1/50.00%
Sexual Harassment  0  0 0 0 0  0
Medical Examination  0  0 0 0 0  0
Pay Including 
Overtime  0  0 0 0 0  0
Promotion/Non‐
Selection  2/15.38%  1/50.00% 1/50.00% 1/100.00%  0  0
Denied Reassignment  0  0 0 0 0  0
Directed 
Reassignment  0  0 0 0 0  0
Reasonable 
Accommodation  0  1/50.00%  0 0 0  0
Reinstatement  2/15.38%   0 1/50.00%  0 0  0
Retirement  0  0 0 0 0  0
Termination  0  0 0 0 0  0
Terms/Conditions of 
Employment  2/15.38%   0 0 0 0  0
Time and Attendance  1/7.69%  0 0 0 1/50.00%  0
Training  1/7.69%  0 1/50.00% 0 0  0
Other  1/7.69%  0 0 0 1/50.00%  0
 
 

Findings of 
Discrimination 

Rendered by Issues  Comparative Data 
   2005  2006 2007 2008 2009  2010
Findings After 
Hearing  12  2 2 1 1  1
Appointment  3/25.00%  0 0 0 0  0
Assignment  1/8.33%  1/50.00% 0 0 0  0
Awards  0  0 0 0 0  0
Conversion  0  0 0 0 0  0
Disciplinary Action ‐ 
Demotion  0  1/50.00% 0 0 0  0
Disciplinary Action ‐ 
Reprimand  0  0 0 0 0  0
Disciplinary Action ‐ 
Suspension  0  0 0 0 0  0
Disciplinary Action ‐ 
Removal  0  0 0 0 0  0
Disciplinary Action ‐ 
Other  1/8.33%  0 0 0 0  0
Duty Hours  0  0 0 0 0  0



 
 

32 
 

 
  2/16.67%  2/100.00%  1/50.00% 0 0  0
Examination/Test  0  0 0 0 0  0
Non Sexual 
Harassment  5/41.67%  1/50.00% 1/50.00% 1/100.00%  0  1/100.00% 
Sexual Harassment  0  0 0 0 0  0
Medical Examination  0  0 0 0 0  0
Pay Including 
Overtime  0  0 0 0 0  0
Promotion/Non‐
Selection  2/16.67%  1/50.00% 1/50.00% 1/100.00%  0  0
Denied Reassignment  0  0 0 0 0  0
Directed 
Reassignment  0  0 0 0 0  0
Reasonable 
Accommodation  0  1/50.00% 0 0 0  0
Reinstatement  2/16.67%  0 1/50.00% 0 0  0
Retirement  0  0 0 0 0  0
Termination  0  0 0 0 0  0
Terms/Conditions of 
Employment  2/16.67%  0 0 0 0  0
Time and Attendance  1/8.33%  0 0 0 1/100.00%   0
Training  1/8.33%  0 1/50.00% 0 0  0
Other  1/8.33%  0 0 0 0  0

Findings of 
Discrimination 

Rendered by Issues  Comparative Data 
   2005  2006 2007 2008 2009  2010
Findings Without 
Hearing  1  0 0 0 1  1
Appointment  1/100.00%  0 0 0 0  1/100.00% 
Assignment  0  0 0 0 0  0
Awards  0  0 0 0 0  0
Conversion  0  0 0 0 0  0
Disciplinary Action ‐ 
Demotion  0  0 0 0 0  0
Disciplinary Action ‐ 
Reprimand  0  0 0 0 0  0
Disciplinary Action ‐ 
Suspension  0  0 0 0 0  0
Disciplinary Action ‐ 
Removal  0  0 0 0 0  0
Disciplinary Action ‐ 
Other  0  0 0 0 0  0
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Duty Hours  0  0 0 0 0  0
Evaluation/Appraisal  0  0 0 0 0  0
Examination/Test  0  0 0 0 0  0
Non Sexual 
Harassment  0  0 0 0 0  0
Sexual Harassment  0  0 0 0 0  0
Medical Examination  0  0 0 0 0  0
Pay Including 
Overtime  0  0 0 0 0  0
Promotion/Non‐
Selection  0  0 0 0 0  0
Denied Reassignment  0  0 0 0 0  0
Directed 
Reassignment  0  0 0 0 0  0
Reasonable 
Accommodation  0  0 0 0 0  0
Reinstatement  0  0 0 0 0  0
Retirement  0  0 0 0 0  0
Termination  0  0 0 0 0  0
Terms/Conditions of 
Employment  0  0 0 0 0  0
Time and Attendance  0  0 0 0 0  0
Training  0  0 0 0 0  0
Other  0  0 0 0 1/100.00%  0

Pending Complaints 
Filed in Previous 
Years by Status  Comparative Data 

   2005  2006 2007 2008 2009  2010
Total Complaints 
From Previous Fiscal 
Years  211  211 223 202 212  244
Total Complainants  192  192 209 191 200  224
Number of 
Complaints Pending 
in Investigation  9  13 17 12 8  8
Number of 
Complaints Pending 
in Hearing  96  76 76 83 122  147
Number of 
Complaints Pending 
in Final Action  103  119 124 104 82  84
Number of 
Complaints Pending  139  157 158 167 169  180
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in Appeal with EEOC 
Office of Federal 
Operations 

Complaint 
Investigations  Comparative Data 

   2005  2006 2007 2008 2009  2010
Pending Complaints 
Where Investigation 
Exceeds Required 
Time Frames  160  123 125 119 124  154
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APPENDIX G: No FEAR Act Training Plan 
 

               No FEAR Training Plan 

This document sets forth the Department of the Air Force’s (DAF) training plan, 

pursuant to the Notification and Federal Antidiscrimination and Retaliation Act of 

2002 ("No FEAR Act"), Public Law 107-174, and 5 CFR Part 724.203.  

Requirements of the No FEAR Act 

Specifically, Section 202(c) of Title II of the No FEAR Act sets forth the following 

requirement: "Each Federal agency shall provide to the employees of such agency 

training regarding the rights and remedies applicable to such employees under the 

[Federal antidiscrimination and retaliation statutes and other legal authority]."  

Requirements of 5 CFR Part 724 

5 CFR § 724.203(a) requires the following: "Each agency must develop a written 

plan to train all of its employees (including supervisors and managers) about the 

rights and remedies available under the Antidiscrimination Laws and Whistleblower 

Protection Laws applicable to them."  

5 CFR § 724.203(b) further specifies: "Each agency training plan shall describe: (1) 

The instructional materials and method of the training, (2) The training schedule, 

and (3) The means of documenting completion of training."  

Next, 5 CFR § 724.203(d) requires each agency "to complete the initial training 

under this subpart for all employees (including supervisors and managers) by 

December 17, 2006. Thereafter, each agency must train all employees on a training 

cycle of no longer than every 2 years."  
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Finally, 29 CFR § 724.203(e) sets forth the following requirement: "After the initial 

training is completed, each agency must train new employees as part of its agency 

orientation program or other training program. Any agency that does not use a new 

employee orientation program for this purpose must train new employees within 90 

calendar days of the new employees´ appointment." 

No FEAR Act Training Plan 

The Air Force has developed on its Advanced Distributed Learning Service (ADLS) 

an online “No FEAR Act” training course.  The 30 minutes course provides 

instruction on all topics required by the No FEAR Act. All AF civilian employees 

(including executives, managers, and supervisors) to include military members that 

supervises civilians must accomplish training as required by 5 CFR § 724.203(d).  

The on-line training satisfies the initial and the bi-ennial training requirement 5 CFR 

§ 724.203(e).  Additionally, there is a ten question quiz with passing minimum score 

of 70%.  Employees without ADLS accounts (non-appropriated funds) the Equal 

Opportunity offices conducts on-site briefing using Air Force approved No FEAR 

Act training lesson plan.  Attendees in on-site briefing do not have to take the quiz.  

EO offices must rain new employees as part of its orientation program within 90 

calendar days of the new employees’ appointment.  All on-site briefings the EO 

offices must track numbers of individuals trained and report the statistics when 

required by AFPC/EO or high headquarters.  APPENDIX H reflects the number of 

employees (civilians, managers, supervisors to include military members that 

supervises civilians) trained this reporting period. 
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APPENDIX H: Documentation of No FEAR Act Training 
 

Biennial No FEAR Act Training 
FY10 

 
# of Civilian 
Employees 
required 
training 

# of Civilian 
employees 

current/completed 
training as of 31 

Dec 10 

Completion 
Rate Civilian 

# of Military 
supervisors 

required 
training 

# of Military 
supervisors 

current/completed 
training as of 31 

Dec 10 

Complete 
Rate 

Military 

Overall 
Completion 

Rate 
Civilian + 
Military  

 
 

137,823 
 

 
 

117,989 

 
 

88.9% 

 
 

14,726 

 
 

12,532 

 
 

83.8% 

 
 

86.3% 
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Air Mobility Command (AMC) 

 

Base Name # of Civilian 
Employees 
required 
training 

# of Civilian 
employees 

current/com
pleted 

training as of 
31 Dec 10 

Completi
on Rate 
Civilian 

# of 
Military 

supervisors 
required 
training 

# of Military 
supervisors 
current/com

pleted 
training as of 

31 Dec 10 

Complete 
Rate 

Military 

Overall 
Completion 

Rate 
Civilian + 
Military  

Charleston 837  474  56.6%  0  0%  0.0%  56.6% 

Dover 1012  1006  99.4%  169  169  100%  99.5% 

Fairchild 666  651  98.0%  160  159  99.3%  98.6% 

Grand Forks 445  431  97.0%  63  60  95.2%  96.1% 

Little Rock 794  794  100%  193  193  100%  100.0% 

MacDill 1627  1007  61.9%  205  168  82.0%  71.9% 

McChord 420  375  89.3%  39  36  92.3%  90.2% 

McConnell 673  664  99.0%  42  42  100%  99.5% 

McGuire 1269  646  50.9%  0  0  0.0%  50.9% 

Pope 170  170  100%  53  53  100%  100% 

Scott 2114  2104  99.5%  270  267  99.0%  99.2% 

Travis 1120  606  54.1%  0  0  0%  54.1% 
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Air Force Material Command (AFMC) 

 

Base Name # of Civilian 
Employees 
required 
training 

# of Civilian 
employees 

current/com
pleted 

training as of 
31 Dec 10 

Completi
on Rate 
Civilian 

# of 
Military 

supervisors 
required 
training 

# of Military 
supervisors 
current/com

pleted 
training as of 

31 Dec 10 

Complete 
Rate 

Military 

Overall 
Completion 

Rate 
Civilian + 
Military  

Arnold 347  342  98.6%  15  15  100.0%  99.3% 

Brooks No Data Provided Due to BRAC         

Edwards 3462  2537  73.3%  53  37  69.8%  71.5% 

Eglin 6784  5973  88.0%  194  167  86.1%  87.5% 

Hanscom 1816  321  17.7%  228  14  6.1%  11.9% 

Hill 9501  9151  96.3%  76  55  72.4%  84.3% 

Kirland 2396  1995  83.3%  149  145  97.3  90.3 

Robins 11752  8929  76.0%  1669  775  46.4%  61.2% 

Tinker 14,040  13,791  98.2%  23  17  73.9%  86.0% 

Wright-
Patterson 

11246  9297  82.7%  270  162  60.0%  71.3% 
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Air Combat Command (ACC) 

 

Base Name # of Civilian 
Employees 
required 
training 

# of Civilian 
employees 

current/com
pleted 

training as of 
31 Dec 10 

Completi
on Rate 
Civilian 

# of 
Military 

supervisors 
required 
training 

# of Military 
supervisors 
current/com

pleted 
training as of 

31 Dec 10 

Complete 
Rate 

Military 

Overall 
Completion 

Rate 
Civilian + 
Military  

Beale 456  456  100.0%  86  86  100.0%  100.0% 

Davis-Monthan 2047  2047  100.0%  102  102  100.0%  100.0% 

Dyess 400  377  94.3%  60  60  100.0%  97.2% 

Ellsworth 443  443  100.0%  91  91  100.0%  100.0% 

Holloman 1206  1206  100.0%  128  128  100.0%  100.0% 

Langley 3512  3512  100.0%  222  222  100.0%  100.0% 

Moody 428  428  100.0%  51  51  100.0%  100.0% 

Mt Home 469  469  100.0%  63  63  100.0%  100.0% 

Nellis 1330  1330  100.0%  50  50  100.0%  100.0% 

Offutt 1938  1938  100.0%  59  59  100.0%  100.0% 

Seymour 
Johnson 

578  578  100.0%  95  95  100.0%  100.0% 

Shaw 485  485  100.0%  178  178  100.0%  100.0% 
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Pacific Air Forces (PACAF) 

 

Base Name # of Civilian 
Employees 
required 
training 

# of Civilian 
employees 

current/com
pleted 

training as of 
31 Dec 10 

Completi
on Rate 
Civilian 

# of 
Military 

supervisors 
required 
training 

# of Military 
supervisors 
current/com

pleted 
training as of 

31 Dec 10 

Complete 
Rate 

Military 

Overall 
Completion 

Rate 
Civilian + 
Military  

Andersen 93  93  100.0%  19  19  100.0%  100.0% 

Eielson 409  286  70.0%  528  528  100.0%  85.0% 

Elmendorf 115  74  64.3%  172  172  100.0%  82.1% 

Hickam 714  621  87.0%  486  480  98.8%  92.9% 

Kadena 1074  913  85.0%  82  82  100.0%  100.0% 

Kunsan 30  30  100.0%  11  11  100.0%  100.0% 

Misawa 344  344  100.0%  37  37  100.0%  100.0% 

Osan 338  324  96.0%  48  42  87.5%  91.7% 

Yokota 406  314  77.3%  863  863  100.0%  88.7% 

 

 

 

 

 

 

 

 

 

 

 



 
 

42 
 

Air Education Training Command (AETC) 

 

Base Name # of Civilian 
Employees 
required 
training 

# of Civilian 
employees 

current/com
pleted 

training as of 
31 Dec 10 

Completi
on Rate 
Civilian 

# of 
Military 

supervisors 
required 
training 

# of Military 
supervisors 
current/com

pleted 
training as of 

31 Dec 10 

Complete 
Rate 

Military 

Overall 
Completion 

Rate 
Civilian + 
Military  

Altus 1252  1222  97.6%  324  236  72.8%  85.2% 

Columbus 522  503  96.4%  40  40  100.0%  98.2% 

Goodfellow 737  678  92.0%  48  48  100.0%  96.0% 

Keesler 570  502  88.1%  135  120  88.9%  88.5% 

Lackland 4010  3900  97.3%  120  100  83.3%  90.3% 

Laughlin 936  886  94.7%  527  527  100.0%  97.4% 

Luke 1243  1212  97.5%  264  264  100.0%  98.7% 

Maxwell 3048  2453  80.5%  470  356  75.7%  78.1% 

Randolph 5665  5633  99.4%  1001  987  98.6%  99.0% 

Sheppard 1335  1171  87.7%  558  558  100.0%  93.8% 

Tyndall 593  586  98.8%  220  211  95.9%  97.3% 

Vance 223  223  100.0%  40  39  97.5%  98.7% 
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US Air forces Europe (USAFE) 

 

Base Name # of Civilian 
Employees 
required 
training 

# of Civilian 
employees 

current/com
pleted 

training as of 
31 Dec 10 

Completi
on Rate 
Civilian 

# of 
Military 

supervisors 
required 
training 

# of Military 
supervisors 
current/com

pleted 
training as of 

31 Dec 10 

Complete 
Rate 

Military 

Overall 
Completion 

Rate 
Civilian + 
Military  

Alconbury 56  56  100.0%  26  26  100.0%  100.0% 

Aviano 166  158  95.2%  88  82  93.2%  94.2% 

Incirlik 175  171  97.7%  18  18  100.0%  98.6% 

Lajes Field 86  69  80.2%  16  9  56.3%  68.3% 

Lakenheath 559  519  92.8%  43  42  97.7%  95.3% 

Mildenhall 338  260  77.0%  33  12  36.4%  56.7% 

Ramstein 2431  2431  100.0%  215  215  100.0%  100.0% 

Spangdahlem 512  493  96.3%  124  122  98.4%  97.4% 
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Air Force Space Command (AFSPC) 

 

Base Name # of Civilian 
Employees 
required 
training 

# of Civilian 
employees 

current/com
pleted 

training as of 
31 Dec 10 

Completi
on Rate 
Civilian 

# of 
Military 

supervisors 
required 
training 

# of Military 
supervisors 
current/com

pleted 
training as of 

31 Dec 10 

Complete 
Rate 

Military 

Overall 
Completion 

Rate 
Civilian + 
Military  

Buckley 394  389  98.7%  51  51  100.0%  99.3% 

Los Angeles 1238  1127  91.0%  275  237  86.2%  88.6% 

Onizuka 
No Data Provided           

Patrick 1195  1150  96.2%  39  35  89.7%  93.0% 

Peterson 421  81  19.2% 296 49 16.6% 17.9%

Schriever 632  628  99.4%  63  60  95.2%  97.3% 

Vandenberg 1531  1249  81.6%  171  125  73.1%  77.4% 
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Air Force Audit Agency (AFAA) 

 

Base Name # of Civilian 
Employees 
required 
training 

# of Civilian 
employees 

current/com
pleted 

training as of 
31 Dec 10 

Completi
on Rate 
Civilian 

# of 
Military 

supervisors 
required 
training 

# of Military 
supervisors 
current/com

pleted 
training as of 

31 Dec 10 

Complete 
Rate 

Military 

Overall 
Completion 

Rate 
Civilian + 
Military  

AFAA  722  690  96.0%  0  0  0  96.0% 
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Air Force Intelligence Surveillance Reconnaissance Agency (AFISRA) 

 

Base Name # of Civilian 
Employees 
required 
training 

# of Civilian 
employees 

current/com
pleted 

training as of 
31 Dec 10 

Completi
on Rate 
Civilian 

# of 
Military 

supervisors 
required 
training 

# of Military 
supervisors 
current/com

pleted 
training as of 

31 Dec 10 

Complete 
Rate 

Military 

Overall 
Completion 

Rate 
Civilian + 
Military  

Lackland 2624  2536  96.6%  238  210  88.2%  92.4% 

Ft Meade 119  117  98.3%  17  17  100.0%  99.2% 
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Air Force Special Operations Command (AFSOC) 

 

Base Name # of Civilian 
Employees 
required 
training 

# of Civilian 
employees 

current/com
pleted 

training as of 
31 Dec 10 

Completi
on Rate 
Civilian 

# of 
Military 

supervisors 
required 
training 

# of Military 
supervisors 
current/com

pleted 
training as of 

31 Dec 10 

Complete 
Rate 

Military 

Overall 
Completion 

Rate 
Civilian + 
Military  

Cannon 499  499  100%  83  83  100.0%  100.0% 

Hurlburt 1449  1128  77.8%  260  213  81.9%  79.8% 
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US Air Force Academy (USAF) 

 

Base Name # of Civilian 
Employees 
required 
training 

# of Civilian 
employees 

current/com
pleted 

training as of 
31 Dec 10 

Completi
on Rate 
Civilian 

# of 
Military 

supervisors 
required 
training 

# of Military 
supervisors 
current/com

pleted 
training as of 

31 Dec 10 

Complete 
Rate 

Military 

Overall 
Completion 

Rate 
Civilian + 
Military  

USAFA 1974  1313  66.5%  160  84  52.5%  59.5% 
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Air Force Global Strike Command (AFGSC) 

 

Base Name # of Civilian 
Employees 
required 
training 

# of Civilian 
employees 

current/com
pleted 

training as of 
31 Dec 10 

Completi
on Rate 
Civilian 

# of 
Military 

supervisors 
required 
training 

# of Military 
supervisors 
current/com

pleted 
training as of 

31 Dec 10 

Complete 
Rate 

Military 

Overall 
Completion 

Rate 
Civilian + 
Military  

Barksdale 478  462  96.7%  137  135  98.5%  97.6% 

F.E. Warren 573  561  97.9%  65  65  100.0%  99.0% 

Malmstrom 625  607  97.1%  67  59  88.1%  92.6% 

Minot 781  760  97.3%  90  86  95.6%  96.5% 

Whiteman 517  501  96.9%  120  85  71.0%  84.0% 
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Air National Guard (ANG) 

 

Base Name # of Civilian 
Employees 
required 
training 

# of Civilian 
employees 

current/com
pleted 

training as of 
31 Dec 10 

Completi
on Rate 
Civilian 

# of 
Military 

supervisors 
required 
training 

# of Military 
supervisors 
current/com

pleted 
training as of 

31 Dec 10 

Complete 
Rate 

Military 

Overall 
Completion 

Rate 
Civilian + 
Military  

ANG 278  262  94.2%  22  17  77.3%  85.7% 
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The No FEAR Act requires Federal agencies to show accountability by producing annual 
reports on their status and progress in administering the policies and requirements of the 
No FEAR Act. 

This is the USDA's seventh annual report under the No FEAR Act. In addition to 
providing data on Equal Employment Opportunity complaints, settlements, and 
disciplinary actions, the report includes an examination of trends, causal analysis, and 
activities of the USDA in improving its civil rights program. 

As specified in Section 203 of the No FEAR Act, this report is also being sent to Members 
of Congress, the Office of Personnel Management, and the Attorney General . 
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Joe Leonard, Jr., Ph.D. 
Assistant Secretary for Civil Rights 
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NONDISCRIMINATION STATMENT 

The U.S. Department of Agriculture (USDA) prohibits discrimination in all its programs 
and activities on the basis of race, color, national origin, age, disability, and where 
applicable, sex, marital status, familial status, parental status, religion, sexual orientation, 
genetic information, political beliefs, reprisal, or because all or p,(}.11[ of a~ individual' s 
income is derived from any public assistance program. (Not all prohibite1d bases apply to all 
programs.) -Persons with disabilities wro ryquife alternatjve means for communication of 
program information (BraiiJe, Jarge 'print, audfotape; etc.) should contact the USDA's· 
TARGET ~enter at (202) 720-2600 (voice and 'fDD). 
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To file a complaint of discrimination, write to USDA, Director, Office of Adjudication, 
1400 Inde~ndence Avenue, S.W., ~as~ington,,n.c;: . 2025,0-9410, or call 1 (866)-632-9992 
or (202) 72b-5964, or (202) 260-0087 (voice· and TDD). USDA is an equal opportunity 
provider, employer and lender. · 
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Executive Summary 

Annual Reporting Requirements 

This is the USDA's sixth annual report submitted pursuant to the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Public Law No. 107-
174, Section 203. 

The No FEAR Act mandates that Federal agencies report certain information for Fiscal Year 
(FY) 20 JO. This report contains the: 

• number of complaints filed with USDA alleging discrimination based on race, sex, 
color, religion, national origin, disability, age, reprisal, and violations of 
whistle blower protection Jaws; 

• amount of money USDA has reimbursed to the Judgment Fund in accordance with 
the No FEAR Act; 

• aggregate amount USDA has reimbursed to the Judgment Fund that is attributable to 
the payment of attorney's fees; 

• USDA policies relating to disciplinary actions to be taken against employees who 
have violated antidiscrimination or whistleblower laws or engaged in prohibited 
personnel practices; 

• number of employees USDA has disciplined for discrimination, retaliation, 
harassment, or prohibited personnel practices; and 

• number of cases in Federal Court arising under the antidiscrimination and 
whistleblower protection laws. 

In addition, the No FEAR Act requires that USDA provide an analysis of the information 
submitted in·the report, including: (I) an examination of trends; (2) causal analysis; 
(3) practical knowledge gained through experience; and (4) any actions planned or taken to 
improve its complaint or civil rights programs. USDA is also required to report any 
ascertainable adjustments made in its budget as a result of its compliance with the reimbursement 
requirement. 

USDA's Mission and Mission-Related Functions 

The mission of USDA is tu provide leadership on food; agriculture, natural resources, and related 
issues based on sound public policy, the best available science, and efficient management. 
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USDA strives to: 

• expand international trade for agricultural products and support international economic 
development; 

• expand domestic marketing opportunities for agricultural products; 

• strengthen risk management, the use of financial tools, and the provision of sound 
information to help farmers and ranchers in their decision-making process; 

• develop alternative markets for agricultural products and activities; 

• provide financing needed to help expand job opportunities and improve housing, i!tilities, 
and infrastructure in rural America; 

• enhance food safety by taking steps to reduce the prevalence of food borne hazards from 
farm to table, and safeguard agriculture from natural and intentional threats; 

• improve nutrition by providing food assistance and nutrition education and promotion; and 

• protect and manage America's public and private lands working cooperatively with other 
levels of government and the private sector. 

Summary of the Report 

Congress passed the No FEAR Act in May 2002 as a vehicle for reducing discrimination and 
retaliation in Federal agencies, increasing agency accountability, emphasizing training for 
managers in the management of a diverse workforce, and encouraging dispute resolution and 
communication skills. The annual report summarizes the efforts made by USDA to carry out the 
mandates of the No FEAR Act. 

As demonstrated in greater detail below, USDA experienced a decrease of 55 EEO complaints 
filed from FY 2009 to FY 2010, ending the EEO inventory at the end of FY2010 with 841 
complaints. The number of filers, however, increased by 67 from FY 2009 to FY 2010. In 
addition, the number of findings of discrimination also increased from FY 2009 to FY 2010. 
Data illustrating this trend is found in the: Appendixc 

A review of disciplinary actions taken against employees who violated Federal antidiscrimination 
laws and whistleblower protection statutes shows that in FY 2010, 13 employees were disciplined; 
while in FY 2009 16 employees were disciplineci. This·dec;rease .in dii;ciplinary actions. between 
FY 2009 and FY 2010 indicates a continual level of accountability present within USDA. The 
reimbursement provisions of the No FEAR Act ccmtinue to· result in financ'al accounta':lility for 
sub-agencies and individu<;l staff offices within USDA. · 
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During FY 2010, USDA has implemented several initiatives that will assist in its effort to reduce 
the number of EEO complaints. These initiatives are outlined below: 

• On March 1, 2010, the USDA Assistant Secretary for Administration issued a 
Departmental Initiative for the Review of Settlement Agreements and Decisions in 
Program, Individual, and Employee Complaints of Discrimination. On May 5, 2010, the 
Director, Office of Human Resources Management issued a letter "Review of Settlement 
Agreements and Decisions in Program, Individual, and Employee Complaints of 
Discrimination." These initiatives ensure that USDA personnel are held accountable and 
responsible for their behavior and actions, set policy to ensure that all services are 
available in a non-discriminatory manner, and raise the awareness of managers in 
decision-making positions to make responsible decisions. 

• USDA utilized the Cooperative Resolution Program (CRP), which offers custom-tailored 
services that address the specific needs of the employees to enhance their communication 
effectiveness and minimize workplace conflict. The CRP offers employees conflict 
consultation, conflict management training, and mediation services to address issues as 
an alternative to the traditional complaint grievance systems available for resolving non
EEO related workplace issues. 

• The Office of the Assistant Secretary for Civil Rights (OASCR) provides overall 
leadership, coordination, and direction for USDA's compliance with civil rights laws in 
EEO. In order to carry out these duties, the OASCR conducted two compliance reviews 
of 17 USDA agencies in FY 2010. A strong compliance review program is an essential 
element of raising awareness to practices and policies that contribute to perceptions of 
bias or unfairness. Therefore, the OASCR is conducting compliance reviews on a regular 
basis, to assist in identifying systemic issues and barriers both at Headquarters and field 
offices. Once the compliance review is completed, the OASCR works with each agency 
to recommend training and monitors those agencies for any required corrective actions 
based on the findings of each review. 

• As a result of the OAS CR reorganization, a Training Division has been established in the 
Office of Compliance, Policy and Training. This division will focus on civil rights 
training for all of USDA. 

• In FY 2010, USDA implemented a number of new initiatives to improve the EEO 
complaint process. These initiatives improved EEO counseling, increased mediation 
between complainants, and constructive settlement agreements. These efforts have 
contributed to an overall decrease in formal complaints and have vastly improved 
communication between managers and employees. 

• Additionally, training is being provided to the USDA managers to assist them in 
identifying EEO issues, thereby, increasing the possibility of resolving the complaints at 
the informal EEO process. This training is also geared to assist the managers in 
identifying systemic EEO and management issues that lead to the filing of EEO 
complaints. 

ii.i 
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------- --- --------~------------------------

• Adherence to EEOC Management Directive 715 (MD-715) requirements and other 
efforts to overcome identified barriers, the OASCR's MD-715 working group continues 
to address the identified barriers and hold agencies accountable for reporting quarterly on 
the completion of their objectives to attain the essential elements of a Model EEO 
Program. 

• Through its annuaJ Agency Head Assessment, USDA continues to evaJuate aJJ heads of 
agencies and separate staff offices on their agency's civil rights performance. This 
assessment holds the agency's senior executives accountable for employment 
discrimination complaints and other civil rights statutes and.regulations. 

• USDA continued to conduct civil rights training to all non-headquarters USDA 
employees on their rights and remedies available under the antidiscrimination and 
whistleblower protection Jaws applicable to Federal employees. USDA is engaged in a 
number of targeted efforts in 15 states that has had a direct impact on reducing the 
number of discrimination and retaliation complaints in USDA. For example, a first ever 
mandatory civil rights training for all Senior Executive Service (SES~ and political 
appointees is currently being conducted nationwide with an emphasis on accountability 
for managers and supervisors throughout USDA. 

• Symposiums led by the Alternative Dispute Resolution (ADR) reached 15,000 rank and 
file workers. The topics discussed were: a) hot button issues; b} employee bullying; c) 
self mediation; and d) how to utilize ADR, were among the topics discussed. 

.•.-: 
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Section A- Number of Formal EEO Complaints and Number of Filers 
at USDA 

Introduction 

This section contains comparative information regarding the number of formal EEO complaints 
filed and the number of filers for FY s 2009 and 201 o: 

Summary of Data 

Table 1 below indicates the number of formal EEO complaints filed with USDA by fiscal year 
and the number of individuals who filed complaints. It shows a decrease in the number of 
complaints filed over the prior year and a slight jncrease in the number of filers for the current 
year. (See Graph 1). 

In FY 2010, the number of complaints filed was 473, whereas, in FY 2009 the numb~r of 
complaints filed was 528. This represents a 10 percent decrease in complaints filed. However, 
the number of filers in FY 2010 was 461, which is 67 more than the number of filers (394 ), in 
FY 2009. 

I' 

1'able 1 
Number of Formal EEO Complaints and Number of Filers 

at USDA 

Fiscal Years Number of Complaints Number of Filers 
2009 528 394 
2010 473 461 
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Section B- Most Frequently Cited Bases in Formal EEO Complaints 
at USDA 

Introduction 

This section contains information regarding the most frequently cited bases in formal EEO 
complaints for FYs 2009 and 2010. The basis of the complaint is the protected characteristic that 
the complainant alleges which forms the motivation for the discriminatory conduct. The bases 
protected by EEO statutes are race, color, religion, national origin, sex, disability, age and 
retaliation (for participating in the EEO complaint process or for opposing practices made illegal 
under the EEO laws). A complaint brought urider the Equal Pay Act of 1963, as amended, is 
considered to be a complaint based on sex. 

Summary of Data 

Table 2 provides data on all bases alleged in formal EEO complaints filed with USDA. Of all 
bases, the four most frequently cited in formal EEO complaints filed in FY 2010 aie: (1) 
retaliation; (2) race; (3) sex; and (4) ~ge . . In FY 2009, the four most frequently cited bases were: 
(1) r~taliation; (2) ra~e; (3) sex; and (4) age. These four.bases are illustrated in Graph 2, which 
shows the trend ov.er t\:le two-y.ear reportiQg peri0p. 
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Most Frequently Cited EEO Bases in Formal EEO Complaints 
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"Retaliation" is the'.rhost freqirently alleged ba'sis in format·-EEO t0mpiaints at" USDA. ·This •is 
true for both FY s· 2010 and 2009. ' However·; there was· a·decreas'e in=th'e-EIU'rilber 'of eotnplaints 
filed in FY 2010 from FY 2009. The basis of "Reta1iation'~ 'was1 t1ted'in 181 "fotmal EEO 
complaints in FY 2010, compared to 248 complaints in FY 2009, a 27 percent (67 complaints) 
decrease over a two-year period. 
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Complaints Alleging Race Discrimination 

"Race" is the second most frequently alleged basis in formal EEO cases at USDA. The basis of 
"Race" was cited in 166 formal EEO complaints in FY 2010, compared to 181 complaints in FY 
2009, an eight percent decrease (15 complaints) over a two-year perjod. 

Complaints Alleging Sex Discrimination 

"Sex" was the third most frequently alleged basis in formal EEO cases at USDA in 
FY 2010. The basis of "Sex" was cited in 159 formal EEO complaints in FY 2010, compared to 
178 complaints in FY 2009, an 11 percent decrease (19 complaints) ov~r a two-year period. 

Complaints Alleging Age Discrimination 

"Age" was the fourth most frequently alleged basis in formal EEO cases at USDA in FY 2010. 
The basis of ''Age" was cited in 157 formal EEO complaints in FY 2010, compared to 168 
complaints in FY 2009, a seven percent (1 .1 complaints) decrease over a two-year period. 

Introduction 

Section C- Most Frequently Cited Issues in Formal EEO 
Complaints at USDA 

This section contains information regarding the most frequently cited issues in formal EEO 
complaints for FYs 2009 and 2010. Tb~ No FEAR Act requires Fede~al agencies to post data 
regarding the nature of the issues raised in EEO complaints. The issue of a complaint is the 
SQeCific matter about which the individual is complaining or the alleged discriminatory incident 
for which the individual is seeking redress. Table 3 contains a list of issues most commonly 
raised in complaints. The "Other'' category captures all issues not specifically listed. 

Summary of Data 

Table 3 provides the most frequently cited issues in formal EEO complaints filed with USDA. 
The three EEO issues most frequently cited in FY 2010 were: (1) Harassment; 
(2) Promotion/Non-Selection; and (3) Other. Graph 3 shows the trends for tliese three issues 
over the two-year reporting period. 

I 

"Harassment" was the most frequently cited issue in formal EEO cases in FY 2010, with 190 
filings. In contrast, "Harassment" had 252 filings in FY 2009. There was a 25 percent decrease 
(62 complaints) from FY 2009 to FY 2010. 

"Promotion/Non-selection" was the second most frequently cited issue in formal EEO cases in 
FY 2010, with 103 filings. In contrast, "Promotion/Non-Selection" had 117 filings in FY 2009. 
There was a [2 percent decrease (14 complaints) from FY 2009 to FY 2010. 

"Other" was the third most frequently cited issue in formal EEO cases in FY 2010, with 64 
filings. In contrast, "Other" had 57 filings in FY 2009. There was an increase of 12 percent (7 
complaints) from FY 2009 to FY 2010. 
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Section D- EEO Processing Stages 

Introduction 

This section contains data regarding selected stages and associated processing times for formal 
EEO complaints processed during FYs 2010 and 2009. The formal EEO complaint process has 
various stages. Not all formal complaints complete all stages. These stages are: (1) 
Investigation (which includes Letter of Acceptance); (2) Final Agency Action with EEOC 
Hearing; (3) Final Agency Action without EEOC Hearing; and (4) Dismissal. Formal EEO 
complaints may be withdrawn or settled at any stage and may be dismissed at various stages. 

Summary of Data 

The following is an analysis of data for the four EEO stages. This section contains data on: 
(1) the average number of days for completion of selected stages; (2) pending complaints at various 
stages of the EEO process; and (3) pending formal complaints exceeding the 180-day investigation 
requirement. 

(1) Average Number of Days for Completion of Selected EEO Stages 

Table 4 below provides the average number of days for completing a formal EEO complaint at 
each stage. The data revealed an upward trend (as shown in Graph 4) in the average number of 
days for an investigation, in the Final Agency Action without an EEOC hearing, in the Final 
Agency Action with a hearing and in dismissals. 

Table 4 
Average Number of Days for Completion of Each EEO Stage 

Year Investigation Final Agency Final Agency Dismissals 
Action with Action without 

I EEOC EEOC 
Hearin2 Hearin2 

2009 161 177 678 248 
2010 314 190 832 257 

'· 
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Graph 4 
Average Number of Days for Completion of Each EEO Stage 
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(2) Pending Complaints at Various Stages 

• I 

_, .. 

•. ' ' • ~ f, .. 

. , 

• Table 5 below illustrates the number of pending EEO complaints in FYs 2010 and 2009, 
at each EEO stage. 

• Graph 5 shows an upward trend in pending complaints in investigations and appeals and 
a downward trend in pending complaints for hearir.gs and Final Agency Actions. 

Table 5 · 
Pending EEO Formal Complaints by Stage 

. , l 

t • • .... 

Year Investigation Hearing Final Agency Action Appeal 

2009 212 372 157 24 

2010 356 296 124 25 
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(3) Pending Formal Complaints Exceeding the 180-Day Investigation Requirement 

Table 6 and Graph 6 show a 12 per~ent 'increase for pending formal complaints that exceed the 
180-day investigation requirement over the two-year reporting period. 

Table 6 
Pending Formal EEO Complain.ts Exceeding the 180-Day Investigation Requirement 

Pending Complaints Exceeding the 180-day Investigation Requirement 

2009 
171 

2010 .. 192 
• • J 

., 

. ' 
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Section E- Final Agency Actions with a Finding of Discrimination 

Introduction 

Final Agency Actions involving a finding of discrimination may be issued on the record or 
following an EEOC Administrative Hearing. The final actions involving a finding of 
discrimination include complaints with a variety of bases and issues. The No FEAR Act requires 
Federal agencies to post the total number of final actions involving ~ fin~ing of. qiscrimination, 
along with the issues and bases for those complaints. 

Summary of Data 

Table 7 and Graph 7 shows that the number of findings of discrimination issued.with and an 
EEOC Administrative Hearing increased by four in FY 2010 from FY 2009, and without an 
EEOC Administrative Hearing increased by nine in FY 2010 from FY 2009. 
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Table 7 
Final Agency Actions with a Finding of Discrimination 

Year 

2009 

2010 

24 
22 
20 
18 
16 
14 
12 
10 
8 
6 
4 
2 
0 

Introduction 

With an EEOC Without an EEOC 
Administrative Hearing Administrative Hearing 

3 13 

7 22 

Graph 7 
Final Agency Actions with a Finding of Discrimination 
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Section F - Analysis, Experience, and Actions 

The No FEAR Act requires: (1) an examination of trends; (2) a causal analysis; (3) practical 
knowledge gained through experience; and (4) any actions planned or taken to improve USDA's 
complaint or civil rights programs. The prior sections (Sections A-E) provided an examination 
of trends. Described below are various observations related to _the remaining three areas. 
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(1) Causal Analysis 

USDA and its sub-component agencies identified various factors impacting the filing of formal 
EEO complaints. Examples are as follows: 

I. The Agricultural Marketing Service (AMS) reported a decrease in the number of formal 
complaints filed in FY 2010 (12) as compared to 20 formal complaints filed in FY 2009. 
This 40 percent decrease is attributed to increased outreach by the AMS civil rights 
program to increase awareness of prohibited discriminatory practices. AMS conducted 
additional trainings and worked proactive! y during the pre-complaint and informal 
complaint stages to resolve workplace differences. 

2. The Animal and Plant Health Inspection Service (APHIS) reported a decrease of 16 
complaints filed in FY 2010. Specifically, there were 45 formal complafnts.filed in FY 
2010, as compared to 61 formal complaints filed in FY 2009. APHIS attributes the 
decrease in part to the continued education of managers and supervisors and their early 
involvement in resolution. 

3. The Agricultural Research Service (ARS) reported a slight decrease in the number of 
complaints filed in FY 2010. This slight decrease in the number of complaints filed in 
FY 2010 is being attributed to training and the'agency encouraging the use of mediation 
and cooperative resolution to resolve complaint matters. 

4. The Economic Research Service (ERS) 1reported an increase of one complaint for FY 
2010 from FY 2009 (2). ERS attributes the increase to allegations of harassment and 
reprisal. . 

5. The Foreign Agricultural Service (FAS) reported an increase of one in formal complaints 
filed in FY 2010. FAS attributes this slight increase to complaints filed on the basis of 
religion. 

6. The Food and Nutrition Service (FNS) reported an increase of complaints filed in FY 
2010. FNS attributes the increase to employee awareness of their EEO rights. 

7. The Forest Service (FS) reported an increase in the number of formal EEO complaints 
filed in FY 2010 compared to those filed in FY 2009. 'The incn,>ase was attributed to 
complaints filed on the basis of sex (female). 

8. The Farm Service Agency (FSA) reported an increase in formal complaints filed in FY 
2010. FSA attributes this increase· to a lack of training and knowledge of EEO/Civil 
Rights laws and regulations. · ·,· 

9. The Food Safety and Inspection Service (FSIS)'teported a decrease in the number of•. 
formal complaints filed in FY 2010. FSIS attributes the decrease to increased training 
and education efforts by the civil rights division and increased resolution of complaints 
by EEO Counselors at the lowest level possible. 

12 



10. The Grain Inspection, Packers and Stockyards Administration (GIPSA) reported an 
increase in the number of complaints filed in FY 20 I 0. GIPSA attributes the increase to 
the number of complaints filed on the basis of age. GIPSA indicated that this may be due 
to the fact that 71 percent of GIPSA's full-time and part-time workfofrce is over the age 
of 40. 

11. The National Agricultural Statistics Service (NASS) reported that the number of 
complaints and filers decreased in FY 2010 compared to FY .2009. This decrease is 
attributed to the message presented by the Administrator in his Civil Rights Policy 
Statement and the follow-up reminders presented at new employee orientations and at the 
required supervisory and top management training sessions. 

12. The National Institute of Food and Agriculture (NIFA) (formerly known as the 
Cooperative State Research, Education and Extension Service) reported an end of year 
balance of zero complaints for FY 2010. NIF A attributes their zero complaint filings to 
effective communication and commitment to EEO, Human Resources, and workforce 
diversity training. 

13. The Natural Resources Conservation Service (NRCS) reported a significant decrease of 
the total number of complaints filed in FY 20 I 0. NRCS attributes the decrease of 
complaints to it mandatory comprehensive training program that provides bi-annual 
training to all employees, managers, and supervisors. The training places special 
emphasis on proactive prevention of unlawful discrimination. 

14. The Risk Management Agency (RMA) reported that the number of formal complaints 
filed in FY 2010 increased by one from FY 2009. RMA attributes the increase in 
complaints to management perceptions and decision, poor interpersonal relationships and 
long standing problems between management officials and employees. 

15. The Rural Development (RD) Agency reported a decrease in the number of complaints 
filed in FY 2010 compared to those filed in FY 2009. This decrease is attributed to an 
increased mandatory training given to managers. In addition, a number of management 
control reviews were conducted during FY 2010 in which employees took the 
opportunity to ask questions and receive clarification on EEO policies and procedures, 
thereby increasing the level of awareness of the difference in the EEO and 
Administrative/Negotiated Grievance procedures. 

(2) Experience Gained by USDA in the Processing of Formal EEO Complaints 

USDA has learned the following from its past experience in processing and addressing formal 
EEO complaints: · 

• greater emphasis must be placed on ensuring that persons over the age of 40 are not 
treated different! y; · · · · · · 

• greater emphasis on ensuring that managers have been coached on mediation 
procedures prior to arriving at the mediation session; 
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• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

the importance of managers entering mediation sessions with an offer for resolution; 

continued communication through frequent discussions and dissemination of 
infmmation helps identify the issues and bases which give rise to EEO complaints; 

Conflict Management Training (CMT) is designed to promote effective conflict 
management, and provide tools for employeesthatwill improve communication, 
increase understanding of their differences, and identify individual working styles. 
The CMT is preventative, resolving differences in a cooperative approach to build 
trust and respect in the workplace; ' 

the longer a complaint remains in the complaint process, the more it will impact 
(increase) the overall average number of days in the final actioh. In addition, the 
longer it takes from the time a formal complaint is filed until it is accepted for 
investigation, the greater the delay in the distribution of the Report oflnvestigation 
(ROI) to the complainant; 

the Agency's identification of persornnel actions and barriers that caused the filing of 
complaints can be a vital tool in decreasing Complaint filings and working with 
supervisory personnel and employees to eliminate identified barriers can have a 
positive impact and improve communication; . 

the early involvement by managers and supervisors in working with EEO Counselors 
and Mediators has been instrumental in the ei!rly resolution of complaints; . 
it is imperative to remain proactive by offering mediation thro~ghout all stages of the 
statutory complaint process, and to bridge open 'c'ommunication between mediation 
employees and management to resolve workplace conflicts early by offering 
mediation for non-EEO conflicts; 

there is an increasing demand for the Overview of Crucial Conversations, which 
addresses concepts and commµnication tool.s thatallow people to discuss sensitive 
information in a safe, non-adversarial environme~t; · · · . . . 

. ... ' ! ' . 

the need to enforce EEO complaint processing accountability thrqugh compliance 
reviews and performance standards by conducting a pull/push methodology in 
managing/ensuring all entities in the EE.O processing complete. theirresponsibilities 
timely; · · . · ····· ' · 

holding supervisors and mana~ers ~ccountabie' for engaging in discriminatory 
practices in order to deter such conduct in the future; 

continuously training employe.es·, supervis~rs,"and' managers on EEO laws and 
regulations so that they can make informed decisions; · 

. , l i r -~' , • · ~ . 
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• the importance and value of preventative and corrective measures such as continuous 
employee training, on-going employment compliance reviews, managerial 
accountability through performance management; 

• the importance of establishing field EEO liaisons with EEO Advisory committees and 
collateral duty special emphasis program managers; 

• the value of EEO Counselor partnerships with the Labor and Employee Relations 
Division; 

• the value of early intervention and mediation programs; and 

• due to the change in the Americans with Disabilities Amendments Act, additional 
training is needed to address the responsibility of each manager as it relates to 
reasonable accommodation. 

(3) Past and Future Actions by USDA Relating to EEO Complaints Processing 

USDA has taken several actions that have proven effective in improving its formal EEO 
complaint processing. USDA is also introducing new initiatives to reduce complaints in future 
years. These past and future actions include: 

I. USDA instituted an EEO Complaint Resolution Initiative which aggressively seeks to 
resolve formal complaints. 

2. The USDA's Civil Rights Programs and Human Resources staff have collaborated to 
train managers and employees on cultural and diversity sensitivity and appropriate 
conduct. These trainings targeted discrimination on the basis of disability and proper 
management of employees' medical documentation. 

3. USDA will monitor data on repeat filers to determine whether they are filing on the same 
issues and against the same managers, and whether the same or new employment issues 
are raised in new complaints after prior complaints were settled or otherwise resolved. 
This aids in identifying approaches and solutions to effectively address employment 
issues raised by repeat filers that their previous settlement agreement or complaint 
decision was unable to adequately resolve. 

4. USDA has employed conflict coaching to engage both complainants and management. 
This process includes asking questions to determine what will best empower each side to 
reach their objectives and develop stronger communication skills for difficult 
conversations. 

5. USDA has incorporated more creative terms into settlement agreements in order to 
satisfy both parties in a dispute without a large financial loss to the Agency. FY 2010 
settlement agreements included terms that instituted sensitivity and diversity training for 
managers. This helped the complainants understand that USDA took their concerns 
seriously and had a genuine interest in fixing the workplace dilemmas at their 
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foundations instead of trying to conceal the issues. USDA also relied on settlement terms 
such as detail opportunities and training courses for complainants. 

6. USDA (APHIS) will continue to maintain its 1-800 helpline (1-800-372-7428) for 
supervisors and managers to contact the EEO Specialists for assistance in dealing with 
civil rights and employment complaint issues. 

7. USDA will promote the utilization of the. CRP to enhance manager and employee 
communication and aid in conflict management. 

8. USDA provided a refresher course on working with employees with disabilities and 
reasonable accommodations for first and second line supervisors. 

9. USDA's Accountability Policy and Procedures are continually emphasized as an 
effective method for tracking and removing policies and practices that contribute to 
findings of discrimination. 

10. The USDA's future priorities include enhancement of its ADR program, including 
conducting an ADR awareness survey, p~oviding training in ADR for supervisors and 
employees, and establishing a Departmental cadre of resolving officials. 

11. The OASCR is conducting regular compliance reviews and providing technical assistance 
to sub-agencies to ensure full compliance with anti.discrimination laws. 

12. USDA continues to work collaboratively with the EEOC through its relationship 
management arrangement to access training opportunities and expertise in various areas. 

'' j. 

•· ' } ;' 
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USDA Reimbursement to Judgment Fund for Fiscal Year 2010 

Introduction 

Table 8 below provides information on reimbursements by USDA to the Department of 
Treasury's Judgment Fund for monies associated with FY 2010 judgments, awards, or 
settlements under the statutes addressed in the No FEAR Act. 

Table 8 
USDA Reimbursement to Judgment Fund for FY 2010 Settlements 

USDA Reimbursement to Jud~ment Fund For FY 2010 Settlements 
Case Total Amount Attorney's Fees 

1 $43,500.00 
2 45,000.00 
3 155,000.00 
4 12,500.00 
5 25,000.00 --------------
6 75,000.00 :i5,000.00 

Total $356,000.00 $55,000.00 
·- --· 

Summary 

In FY 2010, USDA reimbursed the Judgment Fund $356,000.00, of which $55,000.00 was 
identified as payment of attorney's fees. No monies were paid for judgments or awards. 
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Summary of Data 

USDA Disciplinary Actions and Reports for 
Fiscal Years 2009- 2010 

PART 1: Table 9 below contains the number of disciplinary actions taken against employees 
who were found to have committed prohibited acts of discrimination, retaliation, harassment, or 
prohibited personnel practices (including those acts discovered in conjunction with investigations 
of whistleblower protection or civil rights complaints). 

Table 9 

ADMINISTRATIVE DISCIPLINARY ACTIONS 
TYPE OF 
ACTION 

FY2009 FY 2010 
DISC. RETAIL HAR PPP WBP TOTAL DISC RET. HAR PPP WBP TOTAL 

REMOVAL 2 2 2 3 5 
ISDAYOR ' ;. 1 1 .. • 'l· ' MORE . " 
14DAYOR 3 8 11 4 4 

LESS 
REDUCTION 1 • 1 fr"' .. .-1 

IN GRADE . .. I ~ J;, ;; "' 1 < ) ~~ . , Ii , • . 1 • • ~ 

REDUCTION 
INPAY ·' . ' ' . . -. 

LOR 2 : · ·.i~ ~f. . 
,. . , , 

~ ~ 3. 
.. 

3 _ .... ... ~ ~ ~~ ... ·· ..; 
TOTAL 3 13 16 2 11 13 

DISCIPLINE 

Table Abbreviations: Disc. = Discrimination; Retail.= Retaliation; Har.= Harassment; 
PPP = Prohibited Personnel Practice; WBP = Whistleblower Protection Act; and LOR = 
Letter of Reprimand. 

PART 2: Table 10 below iJJustrates the number of Office of Special Counsel Whistleblower 
cases and the numbers of employees disciplined under the Department's disciplinary policies 
related to whistle-blowing and discrimination. 

Table 10 
OFFICE OF SPECIAL COUNSEL CASES 

CATEGORIES OF FY2009 FY 2010 TOTAL 
CASES 
osc 0 5 5 
WIDSTLEBLOWER 
CASE 
osc 0 0 0 
WIDSTLEBLOWER 
CASE CLOSED 
osc 0 0 0 
WHISTLEBLOWER 
DISCIPLINE TAKEN 
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Disciplinary Policy 

Improving the civil rights environment throughout the Department is a priority for USDA. There 
is a "Zero Tolerance" policy for acts of discrimination, harassment or reprisal of any kind. It is 
USDA policy to pursue appropriate administrative action against anyone who is found to have 
engaged in such activities. USDA continues to apply its accountability policy and employee 
awareness activities in its effort to prevent illegal discriminatory actions and to discipline those 
who commit such offenses. The Civil Rights and Human Resources staffs work in close 
cooperation, using proven tracking and reporting systems, to monitor compliance activities and 
readily identify emerging trends. 

In cases involving discrimination, harassment, or reprisal, subordinate components of USDA 
effect disciplinary or corrective action in accordance with current laws, rules, regulations, and 
policies. The Office of Human Resources Management (OHRM) reviews ~gency disciplinary or 
corrective actions in .cases involving discrimination, harassment, or reprisal. The type and 
severity of disciplinary action is based on the USDA Guide for Disciplinary Penalties, Appendix 
A, Department PerSOJU?.el Manual 751. This guide contains specific sections on discrimination 
and retaliation, sexual misconduct" and prohibited personnel practices. 

In May 2010, USDA implemented an initiative to provide increased oversight of cases involving 
violation of antidiscrimination and whistleblower protection laws in which there is a finding of 
liability against the Department. As part of that· initiative, OHRM established the Equal 
Opportunity Accountability Unit (EOAU) with the primary mission of ensuring that USDA 
personnel are held accountable and responsible for their actions. The EOAU raises awareness 
and ensures that individuals in decision making positions implement appropriate corrective 
actions when it is determined that a violation of this nature has occurred. The EOAU is also 
charged with implementing program improvements to ensure that all USDA services are 
available in a non-discriminatory manner. 

In October 2007, USDA OHRM updated Departmental Regulation (DR) 4070-735-001 , 
Employee Responsibility and Conduct. This DR establishes guidelines and requirements for 
employees and works in conjunction with government-wide ethics regulations. It specifically 
prohibits employees from engaging in workplace harassment, sexually inappropriate conduct, 
retaliation in response to protected activities, creating a hostile work environment, or illegal 
discrimination. The DR requires that each employee receive a copy to ensure that they are fully 
aware of the responsibility and conduct standards for the Department. 

In January 2006, the Office of Civil Rights and OHRM issued DR-4300-010, Civil Rights 
Accountability Policy and Procedures. The purpose of this directive is to ensure employees are 
held accountable for discriminatory or related misconduct and to outline management's 
obligation to take appropriate corrective action against those who have engaged in these 
prohibited acts. This policy also requires that all USDA employees be made aware of its 
contents. 

In addition to Department-wide policies and initiatives, USDA mission areas have taken steps to 
improve the civil rights environment throughout their respective subordinate agencies. The most 
recent initiative is the Leadership Accountability Action Plan implemented by the Forest Service 
in 2010. This policy complements overall Departmental policy of increased accountability. The 
following is a list of other current policies by agency: 
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Food, Nutrition & Consumer Services 
FNS & CNPP Harassment Prevention Policy 2009-3 
FNS & CNPP Civil Rights Policy 2009-2 

Food Safety 
Directive 4735.3; Employee Responsibilities· and Conduct 

Forest Service 
Forest Service Civil Rights Policy Statement 
Forest Service Anti-Harassment Policy 

•I 

I ! • 

Research, Education & Economics 
Policy & Procedure 46 l.5; Misconduct, DisCipline, and Adverse Actions 

Rural Development 
RD Instruction 2045-GG; Disciplinary and Adverse Actions, Performance-Based 
Actions, and Probationary Terminations 
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PART IV 
. 

USDA Federal. Court Litigation Statistics 
for Fiscal Year 2010 

- • -. .. 1 . 
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The following tables provide composite data for cases in Federal court pending or resolved in FY 
2010 and arising under the antidiscrimination and whistleblower protection laws. 

Table 11 
Federal Cases Pending in FY 2010 

Federal Cases Pending in FY 2010 
Pending District Court Cases 70 
Pending Appellate Court Cases 12 
New Cases Filed in District Court 20 
Note: Cases pending at any time during the year, including those filed during the year, 
and those disposed of during the year. 

T~blf 12 . 
Pending 'Case's ~ ; 

Pendin2 Cases 
;29 U.S.C. 29 U.S.C. 29 U.S.C. 
§206(d) 

. ' 
•§63?~~ ,, 

. 
§63:1 ,• 

-
Disposed of 1 0 5 
during FY 2010 ' .. .. , ' 

I ,. ·~, l 

Still Pending at 0 0 g:tt " .. 
end of FY 2010 
*Denotes more than one basis alleged in 4 cases. 
**Denotes more than one basis alleged in 6 cases. 

29 u.s.c. 
§206(d) 

Settlements 1 
Withdrawals 0 
Final Judgment 0 
for Complainant 
Final Judgment 0 
for Agency 

Table 13 
Disposition of Cases 

(Including Dismissals) 

Disposition of Cases 
(lncludin~ Dismissals) 
29 U.S.C. 29 u.s.c. 
§631 §633a 

0 1 
0 0 
0 0 

0 4 

*Denotes more than one basis alleged in 4 cases. 

24 

29 U.S.C. 42 U.S.C. 
.§?9 i.,, < ... §200{)e-16 

3 22* 

·. ' 
' 8** 49** 

29 U.S.C. 42 U.S.C. 
§791 §2000e-16 

3 8* 
0 1 
0 0 

0 13* 
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Equal Employment Opportunity Data Posted 
Pursuant to the No FEAR Act 

USDA 
2010 for period ending September 30, 2010 

Comparative Data 

Complaint Activity Previous Fiscal Year Da~ 

2006 2007 2008 2009 

Number of Complaints Filed 530 545 508 528 
, 

Number of Complainants 483 487 395 394 

Repeat Filers 38 33 48 21 

Comparative Data 
Complaints by Basis 

Previous Fiscal Year Data 

Note: Complaints can be filed alleging 
multiple bases.The sum of the bases 2006 2007 2008 2009 
may not equal total complaints filed. 

Race 207 185 184 181 

Color 45 43 36 44 

Religion 28 21 18 13 

Reprisal 263 258 267 . 248 

Sex 181 176 174 178 

National Origin 79 41 44 61 

Equal Pay Act 15 8 0 3 

' Age 174 180 158 168 

Disability 97 103 107 91 

Non-EEO 14 14 31 33 

A-2 

2010 

473 

461 

7 

2010 

166 

23 

16 

181 

159 

49 

1 

157 

97 

44 



Complaints by Issue Comparative Data 

Previous Fiscal Year Data 

Note: Complaints can be filed alleging 
multiple bases.The sum of the bases 2006 2007 2008 2009 2010 
may not equal total complaints filed. 

Appointment/Hire 29 33 28 20 23 

Assignment of Duties 58 58 52 80 51 

Awards 16 10 24 21 11 

Conversion to Full-time 0 0 0 0 1 

Disciplinary Action· 

Duty Hours 6 7 9 9 5 

Evaluation Appraisal 47 37 62 66 59 

Examination!f est 1 2 2 2 1 

Harassment 

Medical Examination 0 0 0 0 1 

Pay (Including Overtime) 6 5 9 5 10 

Promotion/Non-Selection 151 139 124 117 103 

Reassignment 
l . 

__ J ___ I I I I I 
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Reasonable Accommodation 21 40 36 28 

Reinstatement 0 1 1 1 

Retirement 11 5 3 6 

Termination 46 37 11 35 

Terms/Conditions of Employment 40 42 50 49 

Time and Attendance 31 40 36 31 

Training 19 19 38 35 

Other 88 70 51 57 

Comparative Data 
, 

Processing Time Previous Fiscal Year Data 

2006 . 2007 2008 2009 

Complaints pending during fiscal year 

Average number of days in 21 293 445 161 
investigation 

Average number of days in final 326 439 881 678 
action 

Complaint pending d.uring fiscal year where hearing was requested 

Average number of days in 216 199 445 21 
investigation 

Average number of days in final 45 115 417 178 
action .. 

Complaint pending during fiscal year where heaiing was not requested 

Average number of days in ' i • •• . . 

investigation 
219 214 248 256 

., . 

\ ' ' 
.. 

Average number of days in final 621 618 417 826 
action 

, I .. 
t •i 

I• f,, : +· ., l•.;i\t • .. ' . L.'1..' •• . . ' -

A-4 

I 
32 

2 

1 

34 

38 

22 

22 

64 

,, 

. 
2010 . ' 

. 
314 

,, 

632 

283 

189 
• ~ ~ 1 

332 

831 
; ! ,~·~ ~"'.. ~ ~ t · . . •. 

.. . I 
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Complaints Dismissed by Agency 

Total Complaints Dismissed by 
Agency 

Average days pending prior to 
dismissal 

2006 

81 

683 

Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 

73 54 39 58 

690 288 248 257 

Complaints Withdrawn by Complainants 

Total Complaints Withdrawn by 
Complainants 

Total Final Agency Actions 
Finding Discrimination 

Total Number Findings 

Without Hearing 

With Hearing 

Findings of Discrimination 
Rendered by Basis 

Note: Complaints ca1;1. be filed 
alleging multiple bases. The sum of 
the bases may not equal total 
complaints and findings. 

' . 
Total Number Findings 

Race 

Color 

Religion 

61 29 31 24 33 

Comparative Data 

Previous Fiscal Year Data 

2006 2007 2008 2009 2010 

# 

17 

6 35 3 38 4 40 13 87 22 81 

11 65 5 63 6 60 2 13 5 19 

Comparative Data 

Previous Fiscal Year Data 

2006 2007 2008 2009 2010 

# % # % # % # % # % 

15 

2 13 1 14 0 0 4 27 7 26 

0 0 0 0 0 0 0 0 2 ':/ 

0 0 0 0 0 0 0 0 0 0 

I . 

• Number does not reflect two hearing decisions accounted for in the Farmbill. 
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Reprisal 

Sex 

National Origin 

Equal Pay Act 

Age 

Disability 

Non-EEO 

Findings After Hearing 

Race 

Color 

Religion 

Reprisal 

Sex 

National Origin 

Equal Pay Act 

Age 

Disability 

Non-EEO 

Findings Without Hearing 

Race 

Cc lor 

Religion 

Reprisal 

Sex 

National Origin 

Equal Pay Act 

11 ' 73 

4 ' 27 

0 0 

0 0 

l 7 

0 0 

0 0 

9 

2 22 

0 0 

0 0 

,6 67 

3 33 

0 0 

0 0 

1 11 

0 0 

0 0 

4 

0 0 

0 0 

0 0 

3 75 

1 25 

0 0 

0 0 

A-6 

3 43 

3 43 

2 29 

0 0 

ff 0 

2 29 

0 0 

1 25 

0 0 

0 0 

1 , 25 

2 50 

l 25 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

1 50 

l 50 

0 0 

0 0 

6 75 4 27 12 44 

2 25 6 40 5 19 

0 0 1 7 1 4 

0 0 0 0 0 0 

3 38 7 47 9 33. 

0 0 2 13 5 19 

0 0 0 0 1 4 

0 0 1 50 '-~· l 40 

0 0 0 0 0 0 

0 0 0 0 0 0 

2 so · 1 · ·so 3 60 

1 25 1 50 2 40 

0 0 0 0 0 0 

0 0 0 0 0 0 

3 75 0 0 3 60 

0 0 0 0 1 20 
' I 1 f ~ ' • ••• f 

0 ,0 ·, 0 

0 0 0 0 0 0 

0 0 0 0 

4 100 0 0 7 44 

1 25 2 25 2 13 

0 0 1 13 1 6 

0 0 0 0 0 0 



Age 

Disability 

Non-EEO 

Findings of Discrimination 
Rendered by Issue 

Totat.Number Findings 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-time 

Disciplinary Action 

Demotion 

Reprimand 

Suspension 

Removal 

Other . 
Duty Hours 

Evaluation Appraisal 

Exarninationff est 

Harassment . 
Non-Sexual 

Sexual ) 

Medical Examination ' .1 

Pay (Including Overtime) 

0 0 0 0 0 0 6 75 

0 0 2 100 0 0 2 25 

0 0 0 0 0 0 0 0 

Comparative Data 

Previous Fiscal Year Data 

2006 2007 2008 2009 #. 
15 i}i ~ 5 

0 0 0 0 0 0 0 0 

0 0 1 14 2 25 0 . 0 

0 0 0 0 2 25 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 ·0 

0 0 0 0 0 0 0 0 

0 0 2 29 0 0 1 7 

0 0 0 0 0 0 0 0 

1 7 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 3 38 1 7 

0 0 0 0 0 0 0 0 

-

5 33 2 29 4 50 1 7 

. 1 7 0 0 1 13 0 0 

1 0 0 0 0 0 0 0 0 

' 1 · 7 0 . o 1 13 1 . 7 

A-7 

5 31 

3 19 

1 6 

2010 

~ 7 

0 0 

2 7 

0 0 

0 0 

0 0 

0 0 

1 4 

1 4 

0 0 

0 0 

0 0 

0 0 

12 44 

0 0 

0 0 

0 0 
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Examinationff est 

Non-Sexual 

Sexual 

Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

Denied 

Directed 

Reasonable Accommodation 

Reinstatement 

Retirement 

Termination 

Terms/Conditions of Employment 

Time and Attendance 

Training 

Other - User Defined 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-time 

Disciplinary Action 

Demotion 

Reprimand 

0 0 0 0 

2 22 2 50 

0 0 0 0 

0 0 0 0 

1 11 0 0 

5 56 2 50 

1 11 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

11 0 0 

0 0 0 0 

0 0 0 0 

. 1 11 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 33 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

A-9 

0 0 0 0 0 0 

3 75 0 0 2 40 

0 0 0 0 0 0 

0 0 0 0 0 0 

1 25 0 0 0 0 

0 0 1 50 2 40 

0 0 0 0 0 0 

1 25 1 50 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 1 20 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

1 25 0 0 0 0 

0 0 0 0 0 0 

1 25 0 0 2 9 

1 25 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 
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Suspension 

Removal 

Other 

Duty Hours 

Evaluation Appraisal 

Examinationff est 

Harassment 

Non-Sexual 

Sexual . 
Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignnient 

Denied 

Directed 

Reasonable Accommodation 

Reinstatement 

Retirement 

Termination 

Terms/Conditions of Employment 

Time and Attendance 

Training 

Other - User Defined 

' 

0 0 1 

I 0 0 0 

0 0 0 

0 0 0 

0 ! 0 0 

0 0 
'1 

0 

3 I 50 0 

1 17 0 

0 0 0 

0 0 0 

0 0 1 

0 0 0 

1 17 0 

0 0 1 

0 0 0 

0 0 0 

0 0 0 

1 17 1 

0 0 1 

0 0 0 

2 33 0 

A-10 

33 0 0 1 8 1 5 

0 0 0 0 0 1 5 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 2 50 1 8 0 0 

0 0 0 0 0 0 0 

0 1 25 1 8 10· 45 

0 1 25 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 1 8 0 0 

33 0 0 9 69 2 9 

0 0 0 0 0 0 0 

0 1 25 0 0 1 5 

33 0 0 0 0 3 14 

0 0 0 0 o · 0 0 

0 0 0 0 0 0 0 

0 0 o . 1 8 1 " ..> 

33 0 0 1 8 0 0 

33 0 0 0 0 1 5 1 I 
· o 0 0 0 0 0 0 

0 0 0 . 10 0 3 14 

I' 
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Pending Complaints Filed in 
Previous Fiscal Years by Status 

2006 

Total complaints from previous 1443 
Fiscal Years 

Total Complainants 1081 

Number complaints pending 

Investigation 67 

ROI issued, pending 
2 

Complainant's action 

Hearing 287 

Final Agency Action 534 

Appeal with EEOC Office of 
13 

Federal Operations 

Complaint Investigations 

2006 

Pending Complaints Where 
Investigations Exceed Required 92 
Time Frames 

Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 

1384 1333 1210 

1078 1063 932 

75 102 89 

8 6 t 

303 350 300 

469 360 109 

20 23 24 

Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 

113 163 171 

A-11 

2010 

939 

696 

82 

8 

238 

81 

25 

2010 

176 
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nkFICE OF THE UNDER SECRETARY OF DEFENSE fr 4000 DEFENSE PENTAGON 
WASHINGTON, D.C. 20301-4000 

MAR 2 9 2011 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Ms. Berrien: 

I 
a-

1J 
I;-.? 

D 
(.11 

Enclosed please find a compilation of Fiscal Year 2010 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management (OPM) at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

, We did not receive a report from the Department of the Army and will submit that 
compop.ent's report to you under separate cover as soon as possible. 

\ 

If you have any questions about this submission or require more information, please 
contact Ms. Marilee Perkal at 703.571.9337 or at marilee.perkal@osd.mil. 

• 

Enclosure: 
As stated 

Sincerely, 

arrett, CAPT, USN 
Deputy Director 
Office of Diversity Management and 

Equal Opportunity 
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Component:   
 

• Army & Air Force Exchange Service (AAFES) 
• Army (ARMY) 
• Business Transformation Agency (BTA) 
• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DFAS) 
• Defense Human Resources Activity (DHRA) 
• Defense Intelligence Agency (DIA) 
• Defense Information Systems Agency (DISA) 
• Defense Logistics Agency (DLA) 
• Defense Media Activity (DMA) 
• Department of Defense Education Activity (DoDEA) 
• Department of Defense Inspector General (DoDIG) 
• Defense Security Service (DSS) 
• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
• Missile Defense Agency (MDA) 
• National Geospatial-Intelligence Agency (NGA) 
• National Security Agency (NSA) 
• TRICARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services University of the Health Sciences (USUHS) 
• Washington Headquarters Services (WHS) 
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Department of Navy 
Notification and Federal Employee Anti-Discrimination 

& Retaliation Act of 2002 
FY 201 O Report 

This Department of Navy (DON) report covers all activities of the U.S. Navy and U.S. 
Marine Corps. The primary office in DON responsible for the policy and reporting 
requirements of the No Fear Act is the DON Office of EEO and Diversity Management, 
Naval Office of EEO Complaints Management and Adjudication Division (NAVOECMA). 
This report is provided in accordance with 5 C.F.R. § 724.302. 

(1) Department of Navy Federal District Court cases: 
At the present time DON does not have a separate central database which accurately 
captures all current cases pending in Federal court arising under each of the respective 
provisions of the Federal Antidiscrimination Laws and the Whistleblower Protection 
Laws. 

We are working with the various offices involved (Office of General Counsel, Litigation, 
and Employee/Labor Relations Division) to ensure we capture the cases under the 
Antidiscrimination Laws in our iComplaints tracking system, where we input all data on 
discrimination complaints in the administrative process. 

Through educating our EEO practitioners we have improved the capture of information 
in the iComplaints tool and use this source exclusively for all reporting and complaints 
trend analyses. 

Data provided below is from the DON Office of General Counsel Database. 

D" 1stnct c ourt FT /Cl 1 mas osures 

FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 
Filed 46 73 62 51 47 

Closed 44 62 58 40 31 
Pendin11• 2 11 4 11 16 

(' Cases still open at D1stnct Court) 



(2) Status/Disposition of cases pending in District Court and Judgment Fund 
Reimbursement 

FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 
INumber/Dollarl INumber/Dollarl INumber/Dollarl I Number/Dollar\ INumber/Dollarl 

Find inns 010 010 010 010 010 
Settlements 19/$859,022 7/$395,909 3/$186,000 2/$124,997 1/$37,500 

All of the cases, where the judgment fund was reimbursed, were settlements at District 
Court. There were no findings of discrimination at the District Court level found against 
DON since the implementation of the reimbursement requirement. Reimbursements 
listed above did not identify specific Attorney's fees as all were lump sum payments. 

Notification of judgment fund repayment is provided to the DON Office of Financial 
Management and Budget (FMB) directly from the Department of Justice. The FMB 
Office contacts NAVOECMA for specific case information to ensure the bill is forwarded 
to the correct Command. 

(3) Disciplinary Actions Issued: 

The OPM requirement related to discipline is to report on formal disciplinary actions 
(letters of reprimand and above) taken for conduct that is inconsistent with 
antidiscrimination and/or whistleblower protections. 

In FY 2010, the DON had eight disciplinary cases that involved conduct inconsistent 
with the antidiscrimination protections. In three of these instances, formal disciplinary 
action did not occur due to a settlement agreement reached by management and the 
employee engaging in the conduct inconsistent with antidiscrimination protections. 

In one situation, the improper conduct was such that management felt it warranted a 1 O
day suspension. Under the terms of a settlement agreement, the suspension was held 
in abeyance for a period of two years. During this two-year period, the employee is 
required to successfully complete a counseling and rehabilitation program to address 
the behavior that led to the improper conduct and the employee must also refrain from 
further improper conduct. If the employee fails to successfully complete the counseling 
and rehabilitation program, or if there is another such incident during this two-year 
period, the employee agrees to a 10-day suspension for "Conduct unbecoming a 
Federal employee" and the employee waives their right to grieve or otherwise appeal 
the suspension. 

The other two cases involving a settlement agreement resulted in both individuals 
leaving the activity. Under the terms of a settlement agreement, a removal action was 
expunged from the record and the individuals agreed to resign from the activity. The 
remaining four actions taken for conduct inconsistent with the antidiscrimination 
protections were four letters of reprimand and one three day suspension. Two of these 
letters of reprimand and the three-day suspension were for 'inappropriate remarks,' one 
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letter of reprimand was for 'inappropriate conduct' and the other letter of reprimand was 
for 'unprofessional behavior.' 

At the present time DON doesn't have a centralized database to track disciplinary 
actions. Data calls to all Major Commands resulted in the information provide. With the 
anticipated creation of a DoD corporate database for this purpose, we expect 
information on disciplinary actions will be readily accessible in the near future. 

(4) EEO Discrimination Complaint Data (29 C.F.R Subpart G ) 

In 2003, DON implemented the iComplaints database tool. This tool is used by all EEO 
practitioners in DON to track all civilian discrimination complaints filed. This tool 
enables Headquarters DON to view specific cases as well as produce corporate level 
reports which include the Title Ill No Fear Act Data Report to EEOC and the Annual 
EEOC 462 Statistical Report of Discrimination Complaints. 

Data is analyzed quarterly by NAVOECMA. This analysis is used to determine program 
deficiencies, trends and potential areas of liability. Information developed assists in 
focusing training and briefings presented to senior leadership, managers and 
supervisors, agency representatives, human resources and EEO professionals. 

Summary of Complaints Data (1614.704(a)-(c)) 

I 2006 II 2007 I 2008 II 2009 II 2010 I 
!Total Workforce II 192,41211 204,751 225,23111 230,68711 243,017·1 
Total# Complaints IJ 
Filed 65211 661 I 69011 67511 7101 
Total# Individual 

I 59411 551 II 64311 64511 6971 Filers 

Total # Repeat 

I 3211 4611 4211 2oll 91 Filers 

•oata obtained from DON FY 2010 MD-715 Report. 

Basis of Formal Complaints (1614.704(d) & 1614.705) 

&ii~•-··· .. -
• 

- ~--- --:--·- ~·-•c-1 
. l 20116 :..2007 . •2008 . •la. . -~,~ 

Race -·-------·- ' 29_2_ __ , 267 ____ ,,..?60 -~~ --· 26~ 
Color ' 104 101 77 71 90 
Reli9ion 33 29 23 21 ~ 
Reprisal 259 - - 290 ·- 290 263 -267 
Sex - ----< 

215 199 203 208 243 I 
National Origin 

.. ------ -----·-95-r-111 117 80 94 
Equal Pay Act 6 10 4 1 2 -Age 221 194 193 196 205 ..I 
Disability 137 129 156 155 -~ 
Non-EEO 1 6 20 --· "L ___ :!l_.~; 
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Issues of Formal Complaints (1614.704(e) & 1614.705) 

. 

Issues 2006 2007 2008 2009 2010 . 

Appointment/Hire 39 40 35 40 37 

Assignment of Duties 66 60 59 51 57 

Awards 18 14 29 11 13 

Conversion to Full Time 1 3 0 0 2 

Demotion 1 2 6 6 1 

Reprimand 19 48 57 41 49 
Disciplinary 

Suspension 61 39 33 39 33 
Action 

Removal 41 11 11 8 13 

Other 8 0 0 0 0 

Duty Hours 6 7 8 6 9 

Evaluation/Appraisal 35 29 24 23 25 

Examination/Test 0 0 0 0 0 

Non-Sexual 211 200 249 240 271 
Harassment 

Sexual 20 24 21 28 31 

Medical Examination 1 5 4 5 6 

Pay Including Overtime 18 18 21 19 19 

Promotion/Non-Selection 186 147 149 138 143 

Denied 11 1 7 8 10 
Reassignment 

Directed 24 26 17 11 19 

Reasonable Accommodation 21 21 35 31 42 
Reinstatement 1 0 1 1 1 
Retirement 8 11 28 2 4 

Termination 51 63 58 67 64 

Terms/Conditions of Employment 45 43 38 45 67 
Time and Attendance 18 29 28 18 21 

Training 19 19 24 18 27 
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Processina Time durina Fiscal Year (1614.704(f)l 
Proceaalng Tilll!I 

;, ' ' ' 
' 

Average days in investigation 

Average days in final action 

~~ clul'!ng FYWh .. hearblg 
~:.···.: .. ·.,· 

Average days in investigation 

Average days in final action 

Average days in investigation 

Average days in final action 

o· 1spos1t1on o to· f 1scnmma ion c I . t ompam s 

'' ' 

185.16 

145.29 

101.58 

27.19 

' ,, 
' 

237.76 

214.18 

2007 - 2009 2010 
',' ,·\.I.·• ; '• :,:' .. · 

''' I 

177.46 168.70 191.62 154.69 

152.93 146.18 123.59 111.98 

... ;.· ' i' ',' ··• .': '.. 

80.85 75.55 100.13 14.21 

36.25 28.09 35.03 37.04 

264.21 250.51 260.42 246.19 

220.57 202.79 157.61 159.21 

2006 2007 2008 2009 2010 
Complaints Dismissed by Agency 

'' 

' ·' 

Total Complaints 189 187 169 128 167 

Average Days 225 112 60 73 81 

Complaints Withdrawn by Complainant 
· .. 

• ' ,' 
' 

Total Complaints 68 76 59 82 55 

Complaint Investigations '' 

•' ' 
', 

Pending Complaints Exceeding Time Frame 67 63 104 95 93 

Final Decisions I Final Orders (1614.704(h) 
2006 2007 2008 2oo9 2010 

Total Findings 2 3 2 10 4 

Without Hearing ' ', ', ·.·· 

Discrimination - Number 1 2 0 7 0 

Discrimination - Percentage 50% 67% 0 70% 0 

With Hearing 

Discrimination - Number 1 1 2 3 4 

Discrimination - Percentage 50% 33% 100% 30% 100% 
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Findings of Discrimination by Basis (1614.704{i) & 0)) 

-·----- ----..,....-··---·-.. - -·-·-·-~-· ~ 

'" -1•.· .. . · 2006 2001 .• 
1 lt008 ~,, ltio '""""'"'""=----.....-...,-.------··-·-+-"'"-""'-'--t--=--~ ....... -1-----t•"~··· ,.........;_:, 

Total Number of Findings_ --~· 2 :3 _____ ,,2 10 ,,_ 4 

--·-·-·-----.. ·-------:R:-acc._e-t-·----?- ___ 2 .. L .. _, 1 0 -~ 
Color 0 .. __ , __ ..Q..,L ___ _Q__e--- fr=·-·Q.. 

!--------------- Reliaion ____ Q.. ---:TI---9 __ . __ Q.., __ 9_ 
Reprisal 2 1 0 4 3 ' 

1---------·--- Nati:~~~:~--· r1 ·-~- ~:.t-~31: =-t-=: :J 
--·-·- _. __ , ___ Equa! Par Ac_!_~-------~1---_Q.t--_Q. ____ ,,_o --.... .Li 
____ .. _,_______ . . Age . ___ l+-----~_ .. ____ _() _______ ....Q... -----l~ 

.Fhiell '!!Afflll'Heartng· 7_ Disa~ilitv . I1 __ 1·+-. --] __ 7--,~-~--q_

1
, 

~'.!II!!! . - ' . _,,__ --- -- ----·-'""------·-·---·-- ~~~a; ------· -~ .. ---++--·-·---~+----6- ·--·----~ ' 
!-----·-·---·--~--·--- -----·-- ----•t-w•--·- ·---m- ·~---·1 !-------·--·- Color 1 __ O_l----_Q.. ___ _Q_ ~---£J. 

Reli<1ion 0 I 0 I 0 0 0 ' 
-·-----.... ________ Reerisal 1 T"""~---·-·0 _.. 2 3 1 

. Sex •---1 =-=--·-o ___ 0. 0 ~ 
National Origin • 1 0 0 0 1 

--::::::~_:-__ ~~-Pay~~~: o .. ~-!---=YI- o -~=l-
>----·--·-·-.. ___ ..... _. Age ____ _:I_ ____ -~ ..... __ o. ----~ ____ . .l.\ 

Disability .! ____ _Q ._ 1 1-. ___ _g __ 
1
. 

Fl · WfthautHeii'ina : . · .··' .. 

-· Total 0 2 0 -~ _,, '"Q] 
~-· Race O o o o .. __ o~ 

Color 0 0 O O O 

1-----------.------_----.--·-~-=--:-'i;"'gr:i__"',i:a"'~-+----.--~J ___ --~r-·---~- ____ 1± .:~--~J 
·- Sex . ---~O ·--· 1_1 _____ _Q._ .. ----_Q.._f--_:_:_.Q.j 

!-------·------- National Ori!Jil! .. j ......... _ _Q._ -···~-.. l+·-·--·-9_,,, __ . __ Q_i·-·~ 
~---------------.. Equa.IJ'.!'.Y~!~.; -·--~-· .. ----§+------·~4-·-~+. ·.··.- . ~ 
~================= .. ·=--==---==-0=-=is:=a=bil~j- --- ~ __ ----,r·-·:=-ar--·~----··-a 
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Findinas of Discrimination bv Issue (1614.704(i & (j)) 
laauee .. 2006 2007 2008 2009 2010 

Total Number of Findings 2 3 2 10 4 

Appointment/Hire 0 0 0 3 2 

Assignment of Duties 0 0 0 0 0 

Awards 1 0 0 0 0 

Conversion to Full Time 0 0 0 0 0 

Disciplinary Action 0 0 0 1 0 

Duty Hours 0 0 0 0 0 

Evaluation/Appraisal 0 0 0 0 0 

Examination/Test 0 0 0 0 0 

Non-Sexual 0 1 1 3 1 
Harassment 

Sexual 0 0 0 0 0 

Medical Examination 0 0 0 2 0 

Pay Including Overtime 0 0 0 0 0 

Promotion/Non-Selection 1 0 0 0 0 

Denied 0 ( 0 0 0 
Reassignment 

Directed 0 0 0 1 0 

Reasonable Accommodation 0 0 1 0 0 

Reinstatement 0 0 0 0 0 

Retirement 0 0 0 0 0 

Termination 0 2 0 1 1 
Terms/Conditions of Employment 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 

Training 0 0 0 0 0 

• Complaints can be flied alleging multiple bases. The sum of the bases may not equal total complaints and findings. 
•• Complaints can be filed alleging multiple issues. The sum of the issues may not equal total complaints and 
findings. 

Pending Complaints Filed in Previous Fiscal Years by Status 

2006 2007 2008 2009 '2010 
Total complaints from previous FY 621 582 636 697 708 

Total Complainants 513 517 551 601 623 
_.,.,. OOll!P!alnts ptincling ', ' 

' ' ', ., .. ', 

·.· ,· 

Investigation 14 9 11 13 21 

ROI issued, pending Complainant's action 4 5 4 3 4 

Hearing 101 138 187 202 236 

Final Agency Action 32 35 34 29 44 

Appeal with EEOC OFO 248 243 236 229 232 
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(5) Disciplinary Actions Taken (Not in District Court) 

In FY 2010 there were four (4) findings of discrimination rendered after a Hearing before 
an EEOC Administrative Judge. Although compliance with the corrective actions 
ordered by the Administrative Judge has not been completed, to date no specific 
individual disciplinary actions were reported in response to these decisions. Corrective 
action in these cases required EEO training be provided to the responsible 
management officials, a posting at the local activity that discrimination had occurred and 
issuance of clarifying policy with respect to employee's right to seek EEO counseling. 

(6) Description of DON Discipline Policy 

In addition to the information provided in section 3 above, it is DON policy for the EEO 
Director (Assistant Secretary of the Navy (Manpower & Reserve Affairs) to issue a 
personal letter to the Commander of the major command when there is a finding of 
discrimination. This letter instructs the Command to review the facts of the case and 
determine the level of discipline warranted. 

In addition, this letter instructs the local Activity, where the discrimination occurred, to 
ensure compliance with the ordered corrective actions/relief and report on completed 
actions to NAVOECMA. At the present time, all compliance actions are completed in 
less than 120 days of the final agency decision. 

The DON policy for disciplinary actions can be found at: 
http://www.public.navy.mil/donhr/Documents/Civilian%20Human%20Resources%20Ma 
nual/752 SUBCHNEW.pdf . 

(7) Analysis: 

Basis of Formal Complaints (1614.704(d) & 1614.705) 

During this five year period complaints of Reprisal, Race, Sex (male and female), Age 
and Disability have been the top five bases. We have found the numbers of complaints 
filed in these categories to be relatively consistent. 

Issues of Formal Complaints (1614.704(e) & 1614.705) 

In the last few years, complaints of Non-Sexual Harassment have been the most 
prevalent in DON. We have developed training materials for EEO practitioners on 
procedures to follow when dealing with harassment claims. 

DON has special procedures for immediate action when harassment claims are brought 
forward. While a complainant may go to the EEO office, a management inquiry is also 
conducted to identify and verify whether harassment has occurred and recommend 
actions to management to stop and prevent further harassment. Both procedures may 
occur concurrently. 
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The DON Anti-Harassment Policy guidance is currently in draft. Additional review is 
required. 

Processing Time (Average Days) 

Significant attention has been placed on the timely processing of complaints. Through 
training, program evaluation and scorecard performance measures, DON has been 
addressing activity complaints processing issues. Major Commands are rated annually 
on the efficiency of their Discrimination Complaints Program with a focus on timely pre
complaint processing and timely completion of investigations. Swift intervention by 
NAVOECMA, OGG and the DoD Investigations and Resolution Division occurs when 
activities are slow or fail to process matters timely. The NAVOECMA team has assisted 
EEO offices with improving internal procedures which may have created obstacles to 
timely processing. Three training sessions were conducted in FY 2010 with an 
additional three planned for FY 2011. 

Final Agency Decisions I Final Orders (EEOC Administrative Judge) (1614. 704(h)) 

For the last five fiscal years, DON has been in the top five federal agencies to timely 
process FADS. Consistent attention to timeliness for FADS and FOs has continued 
despite a decrease in the NAVOECMA staff assigned to this task. In FY 2010, 100% of 
SECNAV FADS were issued within the 60-day regulatory requirement. 

Summary 

Over this five year period, DON has seen a relatively consistent number of individuals 
filing complaints. For FY 2010 only 0.28% of the DON workforce filed a formal 
complaint. 

NAVOECMA has dedicated significant time to oversight of the efficiency of the DON 
Discrimination Complaint Administrative Process. Over the last eight years, with the 
implementation of the corporate iComplaints database, we have identified areas of 
concern and internal barriers to total compliance with the required timeliness of the pre
complaint and formal complaints. 

Since FY 2005 the timeliness of pre-complaint process has improved from 51.6% to 
85.5% in FY 2010. For the timeliness of Investigations, DON had only 26.1 % timely in 
2005 and currently has improved to 46.7% in FY2010. 

In response to this recurring review, DON has instituted the following initiatives to 
ensure compliance with anti-discrimination and whistleblower protection laws: 

• Improved training for EEO/HR practitioners. Training highlights: employee rights 
and responsibilities; discrimination complaint policy and procedures; 
implementing procedures to ensure compliance with regulatory timeframes; and, 
clear communication with the managers/supervisors/employees involved in the 
administrative process. 
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• Alternative Dispute Resolution. DON activities work closely with the DON ADA 
program and the DOD Office of Investigations and Resolution to ensure all 
individuals have access to ADA. Expanding access to both sources for 
mediation support has resulted in an increase of actual ADA occurrences. 
Continued collaboration is focused on marketing ADA as a management tool to 
include training for managers/supervisors at all levels on past program 
successes. 

• Program Evaluation and Accountability. NAVOECMA reviews processing 
timeliness in iComplaints. The DON Office of EEO and Diversity Management 
issues scorecards annually, to each major command, on the status of their EEO 
Program in compliance with EEOC MD-715. As part of this scorecard, they are 
rated on their efficiency of discrimination complaints processing. This scorecard 
approach has alerted the Major Commands to their responsibility to ensure 
efficiency in their discrimination complaints process. By creating awareness of 
these issues we have seen an increase in Command's efforts to ensure 
accountability at all levels. 

• "Tiger Team" EEO Office Oversight. As a result of the extensive data reviews, 
NAVOECMA has been able to identify specific EEO Complaints processing units 
with inefficient and non-compliant internal processing procedures. We have 
worked directly with the units leadership to provide guidance and assistance to 
make their procedures compliant with DON and EEOC requirements. In the last 
four years we have used the ''Tiger Team" concept to improve the procedures for 
three different units. Oversight continues to ensure sustainability of implemented 
initiatives. 

(8) Budget Adjustments due to Judgment Fund Reimbursement 

The Department has not had to make adjustments to the budget to ensure 
reimbursement of the Judgment Fund. In fact, DON does not rely on payment of 
settlement actions through the fund. If settlement is accomplished, the individual 
activity will normally pay directly from their operating budget. 

For other monetary corrective action issued as a result of findings of discrimination or 
settlements arrived at during the Discrimination Complaints Administrative process, 
DON remitted funds as follows: 

Monetary Corrective Actions 2006 2007 2008 2009 2010• 

Compensatory Damages $204,040(15) $54,739(10) $207 ,346(5) $401,000(19) $633,310(14) 

Back Pay/Front Pay $115,934(15) $237,505(12) $99,530(12) $284,239(26) $137,750(13) 

Lump Sum Payment .. $560,981 (53) $1,217,212(69) $1,687,815(74) $1,483,951(106) $624, 113(70) 

Attorneys Fees and Costs••• $813,586(62) $429,928(41) $1,059,934(57) $837,264(59) $1,170,099(48) 
. .· . 1'0tal $1,694,541 $1,939,384 . $2,874,625 . ' $2,254;328 . $2,565,272 

Key: ${#of cases) 

•For FY 2010 there were four (4) findings of discrimination. This data does not include all monetary corrective action 
granted in these cases. 
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•• DON has been looking at lump sum payments more closely to ensure corrective actions are aligned to the harm 
experienced by the employee. 
"'Attorneys Fees continues to be highest of all categories. 

(9) Training Plan 

The No Fear Act Training Plan was issued as part of the DON Civilian Human 
Resources Manual (CHRM). A copy of this CHRM can be accessed at 
http://www.public.navy.mil/donhr/Documents/Civilian%20Human%20Resources%20Ma 
nual/CHRM 1613.pdf. 

In FY 2010, the No Fear Act computer based training (CBT) module was updated an 
made available through the DON Navy Knowledge Online website. Commands are 
required to use this vehicle to ensure completion of this training is accurately recorded. 
For those commands where employees may not have adequate online access other 
deployment methods have been used. 

Commands were required to provide a written report certifying completion of this 
training requirement by 1 O March 2011. 

All Commands certified that new employees receive the DON No FEAR Act employee 
notice during their initial orientation. In addition, for the reporting period 1 January 2010 
- 28 February 2011, 19 of 22 Commands reported prior to the completion of this report. 
To date 88.7% of the DON workforce completed this training. Efforts continue to ensure 
all employees are trained and all Commands are expected to update training records to 
achieve 100% completion. 

Agency Certification: MAR 2 2 2011 
• \ " ,1 1/ . .. 

Signature: ~..cct:~ -{ ··. ,Jr-tf.7{ 
Judi)h K. Scott • 
Pr&'gram Director, Office of EEO & Diversity Management 

Report Prepared by: Jamie Kajouras 
Director, 
Naval Office of EEO Complaints Management & Adjudication 
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ExEcllTIVE VICE PRESIDENT 
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The Honorable Jacqueline A. Berrien 
Chair, Equal Employment 

Opportunity Commission 
131 M Street, NE 
Washington, DC 20507-0001 

Dear Chair Berrien: 

MAR 2 9 2011 • ~ 

EEOC/OFo -~ 

Enclosed is a copy of the Annual Report to Congress from the U.S. Postal Service in compliance 
with the Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 (Public 
Law 107-17 4 at section 203). This section of the Act requires federal agencies to report on 
specific topics concerning the Federal Antidiscrimination Laws and Whistleblower Protection 
Laws that apply to the agency covering employees, former employees, and applicants for federal 
employment. 

The report shows the progress the Postal Service is making towards the goal of eliminating 
discrimination in the workplace. In this regard the number of Equal Employment Opportunity (EEO) 
counselings and number of formal EEO complaints filed by employees and applicants is trending 
downward. Over the last seven years, there has been a 14.7 percent decrease in the number of 
EEO counselings and a 31 . 7 percent decrease in the number of EEO formal complaints filed. The 
number of findings of discrimination continues to be low. The Postal Service has made great 
strides in the timeliness of processing its EEO complaints. In fiscal year (FY) 2010, 99.34 percent 
of EEO counselings, 99.00 percent of EEO investigations, and 96.92 percent of Merit Final Agency 
Decisions were processed within the time frames set forth in Equal Employment Opportunity 
Commission regulations. We continue to offer our alternative dispute resolution program 
REDRESS® (Resolve Employment Disputes Reach Equitable Solutions Swiftly). REDRESS 
emphasizes dialogue and understanding between the parties rather than settlement. Counselees 
elected REDRESS in 82.8 percent of eligible cases in FY2010 and 76.1 percent of those 
complaints were resolved. 

The Postal Service took proactive steps to prevent violations of antidiscrimination laws in 
FY2009. Examples include training of the workforce on the rights and remedies available to them 
under applicable antidiscrimination laws, publishing the quarterly EEO statistics required by 
section 301 of the No FEAR Act on our public Web site, and maintaining reasonable 
accommodation committees in all districts and areas. The Postal Service continues to foster an 
inclusive environment that thrives on its diversity through multicultural celebrations, training 
events, forums, conferences, and recruitment activities. 

If you have any questions, please feel free to contact Catherine V. Pagano, Manager, 
Government Relations, at 202-268-3427. 

Sincerely, 

Enclosure 

475 L'ENf.'NT PlRA SN 

W...SHINGTON, DC 20260-4000 
WWW.USPs.COM 
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Executive Summary 

The United States Postal Service (Postal Service} is making steady progress toward the goal of 
eliminating discrimination in the workplace. Unresolved disputes in the workplace cause anxiety 
and unproductive distractions. Consequently, improving employee relationships will continue to be 
an area of focus for the Postal Service. By continuing to diffuse tension when it first arises, the 
organization has successfully reduced wor1<place disputes. The Postal Service has greatly 
improved Equal Employment Opportunity (EEO) and grievance complaint processes to ensure 
timeliness and reso lution at the lowest possible level. 

EEO complaints in the Postal Service continue to trend downward. Over the last seven (7) years 
there has been a 14.7 percent decrease in the number of EEO counselings. There has been an 
even more significant decrease in the number of formal complaints filed by Postal Service 
employees. Over the last seven (7} years the number of formal EEO complaints filed has 
decreased by 31 . 7 percent. The number of formal EEO complaints filed per 100 employees has 
decreased by 20.2 percent. In fiscal year (FY} 2010 there were only 0.82 formal EEO complaints 
per 100 employees. See charts on pages eight (8) and nine (9). 

The Postal Service attributes much of this decrease in EEO complaints to its alternative dispute 
resolution mediation program REDRESS®. REDRESS stands for Resolve Employment Disputes 
Reach Equitable Solutions Swiftly. In FY2010, employees elected REDRESS mediation in 82.8 
percent of eligible cases, and 76.1 percent of those complaints were settled, withdrawn, or 
abandoned. The Postal Service ensures that management is taking proactive measures. Some of 
these activities include providing leadership with data (complaint history, cost association and cost 
avoidance} and partnering with the Labor Relations office to reduce complaint activity. By building 
awareness management is better informed and therefore knowledgeable on the proper measures to 
take. 

In addition, the Postal Service established goals and targets in its Pay-for-Performance (PFP} 
program that were designed to encourage quick resolution of workplace disputes and a reduction in 
the number of formal EEO complaints. See page eleven (11 ). 

The Postal Service uses a centralized process for initiating EEO complaints. A single nationwide 24 
hours a day, seven days a week, toll-free telephone number; 888-EEO-USPS (TTY: 888-325· 
2914), is used for initiating EEO complaints. 

In FY 2010, 99.34 percent of counselings were completed on time; 99.00 percent of investigations 
were completed on time; and Merit Final Agency Decisions (FADs) on fime completion rate was 
96.92 percent. 

Findings of discrimination in the Postal Service continue to be low. There were only seventy.five 
(75) findings of discrimination in the EEO administrative process in FY 2010. It should be noted 
that, generally, few or none of the findings of discrimination for a particular FY are for cases that 
originated in the FY in which the finding was made. For example, of the seventy-five (75) findings of 
discrimination in FY 2010, ten {10) cases originated in FYs 1997 through 2005, eight {8) cases 
originated in FY 2006, twenty-nine (29) cases originated in FY 2007, twenty-six (26) cases 
originated in FY 2008, two (2) cases originated in FY 2009, and zero (0) cases originated in FY 
2010. The Postal Service has appealed nineteen (19} of the seventy-five (75) findings of 
discrimination. In FY2010, out of 376 district and appellate court cases, there were four findings of 
discrimination. 
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In compliance with the No FEAR Act, the Postal Service continues to publish quarterly EEO 
statistics on its public Internet site, www.usps.com, as required by the No FEAR Act. 

Actions have been taken to support ongoing efforts to prevent workplace harassment such as 
issuance by the Postmaster General of an updated EEO policy statement and Harassment policy 
statement prohibiting workplace harassment, including an update of publication 552, Manager's 
Guide to Understanding, Investigating, and Preventing Harassment. 

To further the goals of the Postal Service's affirmative employment program, the diversity network 
has been trained on the requirements of the Equal Employment Opportunity Commission's 
(EEOC's) Management Directive 715 (MD-715). Also, the diversity network conducted state-of-the
agency briefings with the Postmaster General and each area vice president. Many activities were 
sponsored by the Postal Service or were attended by Postal Service employees in furtherance of 
the goals of the Postal Service's National Hispanic Program and Nationai Women's Program. An 
online multicultural outreach toolkit was made available in nine languages to meet the mailing needs 
of our diverse customers. The Postal Service is working on new opportunities to better align 
marketing efforts with customers to increase its presence within multicultural communities. 

The Postal Service continues to reduce the number of grievances pending arb itration. In FY 2010 
there were 32,849 from 113,774 cases in 1999. This was accomplished by partnering with its 
unior:is to implement programs that facilitate resolution of grievances at the earliest stages of the 
process. Less than 1. 9% of pending grievances contain allegations of discrimination The Postal 
Service also partnered with its unions and management associations to implement the Postal 
Employees Relief Fund (PERF) that provides aid to active and retired employees who are victims of 
major national disasters and house fires. 

Because even one (1) instance of discrimination is one too many, the Postal Service continues to 
take actions that foster a model workplace environment that contains a diverse and discrimination
free workforce. 
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Report Data 

J. Discrimination Cases in Federal Court- (5 C.F.R. § 724.302(a)(1) and 
(a)(2)(i)) 

Appendix A contains spreadsheets that describe cases In Federal Court for which a Postal Service 
employee, former Postal Service employee, or Postal Service applicant alleged a vlolation of the 
Federal Antidiscrimination Laws as required by 5 C.F.R. § 724.302(a}(1) and (a)(2)(i)1

. The charts 
show the number of cases pending and resolved during a fiscal year with further separations by the 
provisions of the Federal Antidiscrimination Laws. In addition, the charts show the status or 
disposition of the cases as required by 5 C.F.R. § 724.301(a){2}(i). Appendix A includes the chart 
for fiscal year 2010. 

II. Amount Required to be Reimbursed to the Judgment Fund - (5 c.F.R. § 
724.302 (a)(2)(ii) and (a)(2)(iii)) 

Section 5 C.F.R. § 724.302 (a}(2)(ii) and (iii) require an agency to indicate: 

(ii) The amount of money required to be reimbursed to the Judgment Fund by the agency for 
payments as defined in § 724.102 of subpart A of this part; 

(iii) The amount of reimbursement to the Fund for attorney's fees where such fees have been 
separately designated; 

The Postal Service has, since its inception, paid for any discrimination and retaliation judgments 
and settlements out of its own funds. Therefore, the amount of money to be reimbursed to the 
Judgment Fund is $0.00. 

Ill. Number of Employees Disciplined for Violation of EEO Laws in 
Connection with Federal Court Cases - (5 C.F.R. § 724.302 (a)(3)) 

In FY2010, the Postal Service reviewed information provided by its field Human Resources (HR) 
offices regarding any disciplinary actions taken in regard to employees named in Federal Court 
cases in which there was a finding of discrimination against the Postal Service. Of the four (4) 
cases in FY2010, for which there was a finding of discrimination, no discipline was issued. 

1 5 C.F.R. § 724.302(1) and (2) requests information for Federal court cases "arising under each of the 
respective provisions of the Federal Antidiscrimlnation la'NS and Whistleblower Protection Laws applicable to 
them as defined in § 724.102 of subpart A of this part .... " The Postal Service is not subject to the 
Whistleblower Protection laws. 
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IV. No FEAR Act Data Posted in Accordance with§ 301(c)(1)(8) of the No 
FEAR Act - (5 C.F.R. § 724.302 (a)(4)) 

Appendix B contains the No FEAR Act data posted on the Postal Service public Web site under 
§ 301(c){1} of the No FEAR Act. The data encompasses FY 2010 and the previous five fiscal years 
(FY 2005 through FY 2010). 

V. Employees Disciplined in Accordance with Agency Policy for Conduct 
Inconsistent with Federal Antidiscrimination Laws -
(5 C.F.R. § 724.302 (a)(5)} 

The Postal Service reviewed information provided by its field HR offices regarding any disciplinary 
actions taken in regard to those employees named in administrative process EEO cases for FY 
2010 in which there was a finding of discrimination against the Postal Service by an EEOC 
administrative judge (AJ} or by the Postal Service EEO office. Of the seventy-five (75} cases for 
which there was such a finding of discrimination, discipline was issued in five cases. Out of the five 
cases three were the same RMO (Responsible Management Official) who was placed on a 
Performance Improvement Plan, the other two were ordered to complete training. It should be 
noted that of these seventy-five (75) cases, the Postal Service appealed the EEOC AJ finding in 
nineteen (19) of the cases. 

VI. Description of Agency Policies for Disciplinary Action for Conduct 
Inconsistent with Federal Antidiscrimination Laws - (S c.F.R. § 724.302 
(a)(G)) 

Appendix C contains copies of the Postal Service disciplinary polices regarding conduct that is 
inconsistent with federal antidiscrimination laws. These policies are contained in regulations within 
the Postal Service's Employee and Labor Relations Manual (ELM) and in policy statements issued 
by the Postmaster General. 

VII. Analysis - (5 C.F.R. § 724.302 (a)(7)) 

A. Examination of Trends, Causal Analysis, and Practical Knowledge 
Gained through Experience 

General 

The Postal Service Is making steady progress toward the goal of eliminating discrimination in the 
workplace. The Postal Service's guiding principles in regard to the EEO complaint process are to: 
{1} focus on resolving disputes at the earliest possible stage, (2) timely address EEO issues, and (3) 
look for proactive approaches to complaint prevention. The first two principles will be covered under 
this section. The principle of looking for proactive approaches to complaint prevention will be 
covered under the report section Vll(B}, "Actions Taken and Planned to Improve Agency Programs 
in Regard to Eliminating Discrimination and Retaliation." 
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EEO Complaint Trends and Analysis 

With over 137,000 reduction s in total workforce, EEO complaints in the Postal Service continue to 
trend downward. In FY2004, with a total workforce of 807,596 employees, the Postal Service 
completed 19, 101 requests for counseling under the EEO administrative process or 2.37 
counse!ings per 100 employees. In FY 2010, with a total workforce of 669,661 employees. there 
were 16,300 completed counselings or 2.43 counselings per 100 employees. Over the last seven 
years this represents a 14.7 percent decrease in the number of counselings. The number-of 
counselings per 100 employees has remained constant with only a 0.06 percent change from FY 
2004. 

In FY 2004, there were 8,025 formal complaints filed subsequent to the counseling process or 1.0 
formal EEO complaints per 100 employees. In FY2010, there were 5,490 formal complaints filed 
subsequent to the counseling process or 0.82 complaints per 100 employees. Over the last seven 
(7) years this represents a 31 .7 percent decrease in the total number of formal complaints filed and 
an 18 percent decrease in the number of complaints filed per 100 employees. The following charts 
show complaint information for the period FY2004 through FY2010. 

EEO Complaint Trends 
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In the above chart the informal complaint numbers are based on counselings completed for the 
fiscal year. Counselings initiated for FY 2004 through FY 2010 are: FY 2004 -19,346; FY 2005-
17,916; FY 2006 -17,114; FY 2007 - 17,552; FY 2008 -18,352; FY 2009 - 17,010, and FY 2010-
16,224.. • 
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Complaints per 100 Employees 
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The Postal Service attributes much of the decrease in both the number of counselings and the 
number of formal complaints filed to REDRESS. The REDRESS program is recognized as one of 
the country's leading conflict management programs. 

In addition, the Postal Service has the highest pre-complaint alternative dispute resolution rate of 
any federal government agency. The REDRESS program has resulted in the resolution of the 
majority of our EEO disputes without the need for the formal EEO administrative process or federal 
court litigation. In FY 2010, employees elected mediation in 82.8 percent of eligible cases and 76.1 
percent of those complaints were settled, withdrawn, or abandoned. The following table shows 
historical REDRESS participation rates for employees offered mediation. 

REDRESS (ADR) Participation Rates 
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To ensure neutrality, REDRESS mediators are contracted from outside the Postal Service. If 
REDRESS is offered and agreed to by the employee, it is Postal Service policy that the appropriate 
management official must partlcipate in the mediation in good faith. 
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In addition, the Postal Service continues to provide training on REDRESS to managers and 
supervisors. This training covers EEO laws, the EEO complaint process, a description of the 
REDRESS program and its goal of improving the workplace environment, and training in crafting 
settlement agreements. In FY 2010, an additional 425 employees have received this training. 

For FY 2008, the Postal Service provided a new course, EEO Settlements: Best Practices for 
Managers and SupeNisors in which 3,854 managers and supervisors received training. This 
training is still being used in FY 2010. All supervisors and managers completing this training will be 
able to improve the quality of REDRESS and other settlements by avoiding terms In an agreement 
that are unclear, unenforceable, or in conflict with postal regulations, policy collective bargaining 
agreements or federal law. The self-paced, web-based training module is to be viewed prior to 
participating in REDRESS mediation or prior to engaging in other settlement negotiations with 
employees. 

The Postal Service also maintains goals and targets in its PFP program that were designed to 
encourage quick resolution of workplace disputes and a reduction in the number of formal EEO 
complaints. The PFP program places emphasis on the organization's success through objective, 
measurable performance indicators at the corporate, functional (unit), and individual (core) levels. 
Annual performance ratings are based on levels of achievement against the targets set for the 
corporate and functional (unit) indicators and the targets set for individual (core) requirements. In 
FY 2010, the corporate indicator of EEO Formal Complaints per 100 employees was also a national 
performance indicator. This goal was designed so the entire organization is focused on improving 
the workplace environment. Area and District HR managers in FY 201 O had EEO Conversion/ 
Formal EEO Complaints per 100 employees as a unit indicator. This new dual indicator measures 
the average number of informal EEO complaints that continue through the administrative process to 
become formal and the number of formal EEO complaints per 100 employees. This indicator 
ensures that the HR function is focused towards complaint reduction. 

Timelv Processing Trends and Analysis-Informal Complaints 

One of the Postal Service's goals is to produce high quality and timely complaint processing in 
accordance with EEOC regulations. For the informal EEO complaint process, the Postal Service 
has made great strides in accomplishing this goal over the past few years as shown in the following 
chart. 

Informal Complaints
Timely Processing Trends 

2004 2005 2006 2007 2008 200$ 2010 

For informal complaints, the Postal Service has increased the percentage of timely processed 
complaints from 68 percent in FY 2004 to 99.34 percent in FY 201 O. This is a 46.1 percent 
improvement over the timely processing rate in FY 2004. 
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The Postal Service also attributes the improvement in the timeliness of EEO counselings to 
implemented process changes. The Centralized Intake System (CIS) takes requests for counseling 
by using a toll-free nationwide number to record EEO contacts. CIS allows employees and 
applicants to use an Interactive Voice Recogn ition system to request EEO counseling 24 hours a 
day, 7 days a week. 

Use of the CIS at NEEOISO standardized processing of initial EEO contacts nationwide. The 
centralization and standardization of the EEO contact process also freed the EEO ADR Specialists 
(USPS EEO Counselors) domiciled throughout the nation to spend more time on counseling 
employees and resolving complaints. 

Timely Processing Trends and Analysis-Investigations 

EEOC regulations allow 180 days to complete an investigation if it is not amended or an extension 
is not granted. · 1f the complaint has been amended or an extension granted, the processing time 
can range from 270 days to 360 days. As shown in the following chart, the Postal Service has 
made a dramatic improvement in the timely processing of EEO investigations in the past five years. 

Investigations -Timely Processing Trends 
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The Postal Service has increased the timely completion of investigations from 29.8 percent in 
FY2004, to 99.00 percent in FY 2010. The improvement in investigation completion times is due to 
the move in 2004 to centralization of all investigations at the NEEOISO in Tampa, Florida. In 
addition, as part of that reorganization, the Postal Service outsourced the investigations of its EEO 
complaints and standardized the investigative process. 

The use of independent contract EEO investigators improves the impartiality of investigations. The 
Postal Service maintains oversight of the investigations and monitors them for timeliness and 
quality. These improvements to the investigative process have resulted in a reduction in the 
amount of time to complete investigations. In FY 2010, the Postal Service completed 3, 197 
investigations of which 3, 165 were processed timely. The average number of days to complete an 
investigation in FY 2010 was 117 days. 
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Timely Processing Trends and Analvsis-Final Agency Decisions and Other 
Formal Complaint Processes 

A Merit FAD is a written decision issued by the Postal Service as to whether discrimination occurred 
in an EEO case based on the merits of the case. After an EEO investigation is completed and a 
copy of the Report of Investigation (ROI} is forwarded to the complainant, the complainant must 
choose, within 30 days of receipt of the completed ROI, whether he or she wants a hearing and 
decision by an EEOC AJ, or whether he or she wants a Merit FAD by the Postal Service. If the 
complainant fails to make a choice, the complainant will receive a Merit FAD. The Merit FAD must 
be issued within 60 days. If the complainant chooses a hearing and decision by an EEOC AJ, the 
Postal Service will receive a copy of the AJ's decision and must. within 40 days of receipt, issue a 
Final Agency Action to the complainant indicating whether the Postal Service will implement the 
AJ's decision or appeal. 

Merit Final Agency Decisions
Timely Processing Trends 
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In FY 201 O, the average number of days to issue a Merit FAD was 33.44 days. Of the total 1,232 
Merit FADs issued in FY 2010, 1, 194, or 96.92 percent, were issued within the 60-day time period. 
We will continue to work toward improvement. 

NEEO!SO has responsibility for all other aspects of the formal portion of the EEO process which 
includes acceptance, dismissal, support of the hearing process, and Final Agency Actions. Notably, 
the time to process Dismissals has improved from an average of 75.79 days in FY 2004, to an 
average of 33.44 days in FY 2010. NEEOISO is now the central point for receipt of all AJ decisions 
and correspondence from the EEOC's Office of Federal Operations (OFO). 

The Postal Service has consistently attained high scores in the completion of EEO cases. and has 
interagency agreements with sixteen other federal agencies to provide EEO services on a fee-for
service basis. The Postal Service has been recognized by the EEOC for achieving the highest 
timeliness rate for the completion of FADs among the Federal Sector Agencies. 
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Findings of Discrimination 

The numbers for findings of discrimination shown In the following two charts are based on the 
number of Merit FADs issued by the Postal Service and the number of findings of discrimination by 
EEOC AJs. These numbers do not reflect the outcome of any appeals by complainants or the 
Postal Service to the EEOC's OFO or any appeals by complainants to federal court. For example, 
in FY 2010, the Postal Service appealed nineteen (19) of the seventy-five (75) findings of 
discrimination. 

It also should be noted that, generally, few or none of the findings of discrimination for a particular 
FY are for cases that originated in the FY in which the finding was made. For example, of the 
seventy-five (75} findings of discrimination in FY 2010, ten (1 O} cases originated in FY 1997 through 
FY2005, eight (8} cases originated in FY 2006, twenty-nine (29) cases originated in FY 2007, 
twenty-six (26) cases originated in FY 2008, and two (2) cases originated in FY 2009. The number 
of findings of discrimination in a given FY cannot, therefore, be directly attributed to any actions 
taken or not taken by the Postal Service in that FY. However, the total number of findings in each of 
the last seven (7) FYs can be looked at for trends and for any significance in the total number of 
findings. 

As shown in the following charts, the total number of findings of discrimination in the Postal Service 
is small in relation to the number of formal complaints filed and to the number of Postal Service 
employees. From FY 2004 to FY 2010, the number of EEO findings of discrimination has averaged 
approximately 1.3 percent of the total number of formal complaints filed. The number of findings of 
discrimination in relationship to the total number of employees has remained relatively stable, 
averaging 0.01 per 100 employees from FY2004 through FY 2010. For FY2010, the seventy-five 
(75) findings of discrimination represent one finding of discrimination for every 8,929 employees. As 
indicated earlier, it is also possible that the number of findings of discrimination for FY 201 O will 
actually be lower subsequent to the appeal process on nineteen (19} of those cases. 

Actions the Postal Service has taken in the past two (2) years are not heavily reflected in the 
number of findings of discrimination in FY 2010 because 97.3 percent of the findings were for EEO 
cases occurring in FY 1997 through FY 2008. There were two (2) findings of discrimination for EEO 
cases that originated in FY 2009, and there were no findings of discrimination for EEO cases 
originating in FY 2010. Accordingly, the Postal Service will continue to monitor the number of 
findings of discrimination in the future to determine if progress is being made. Although the relative 
number of findings of discrimination in the Postal Service is low, we believe that any instance of 
discrimination is one too many. 

Therefore, the Postal Service will continue to look for proactive ways to identify issues and address 
them with our managers and other employees and otherwise improve the workplace environment to 
prevent future instances of real or perceived discrimination. 
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Following are charts depicting trends for federal court cases. Detailed statistics regarding these 
cases can be found in Appendix A. 
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The total number of federal court cases has declined from FY 2005 to FY 2010. Since FY2005, a 
finding of No Discrimination was made in an average of 78.29 percent of closed federal court cases, 
an average of 20.99 per~ent of cases were settled, and 0.73 percent of cases on average had a 
finding of discrimination. 

3 Cases can be filed alleging multiple bases. The sum of the bases may not equal total cases filed. FY 2010 
Annual Report is based on aggregate numbers. 
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B. Actions Taken and Planned to Improve Agency Programs in Regard to 
Eliminating Discrimination and Retaliation 

No FEAR Act Compliance 

In May of 2010, the Postal Service reissued its EEO Policy Statement, reaffirming its commitment to 
equality of opportunity in every aspect of employment. The policy statement is posted in all postal 
facilities, EEO offices, and on usps.com. Training was held for supervisors and managers on the 
importance of equal employment opportunity, open communication, and the benefits of resolving 
complaints at the lowest possible level. 

Reasonable Accommodation 

The Postal Service has consistently made efforts to guide and train supervisors, managers, HR 
professionals and key reasonable accommodation decision makers. 

Training. In FY 2010, the postal service developed and deployed, a web-based training program 
MSupervising Deaf and Hard of Hearing Employees" to improve communication and understanding 
between postal supervisors and employees who are deaf or hard of hearing. Accessible through our 
web-based Learning Management System, this training has been completed by over 3200 EAS 
managers, supervisors and postmasters, with significant positive feedback on how this training has 
improved their ability to interact with employees who are deaf or hard of hearing. 

The Postal Reasonable Accommodation Assistance Center (PRAAC) staff interacted on a regular 
basis with D"lstrict Reasonable Accommodation Committees (DRACs), conducting informational 
webinars, providing case law and other directives to educate and assist districts in the resolution of 
reasonable accommodation issues. 

Postal supervisors and managers continue to complete reasonable accommodations training such 
as 412 completed online course 18201-28, Reasonable Accommodations Awareness for Postal 
Management, 41 completed online Course 19260-00, Reasonable Accommodation in the 
Workplace, and 2 completed Course 25201-10, Development in Disability Law for DRAC Members. 
SER partnered with the Law Department to develop and implement a web-based, self-paced 
USERRA training course for managers and supervisors including how to assist a veteran who 
returns from active duty with a disability. To date, approximately 52,597 non-bargaining employees 
have completed this training. 

Guidance. Until changes can be incorporated into policy handbooks, it is Postal Service practice to 
distribute interim guidance and instructions to appropriate field personnel. A memorandum of policy 
regarding the ADA Amendments Act was finalized and published on February 5, 2009. Also, 
Selection, Evaluation, and Recognition (SER) psychologists provided assistance to field offices by 
analyzing requests for reasonable accommodation for entrance and self-service assessments. 
Fifty-six (56) requests for accommodations were received in FY2009 and in FY 2010, ninety-six (96) 
requests for accommodation were received. 

A design change was incorporated into the eCareer online application process for external 
applicants that includes a method for requesting reasonable accommodation in examinations and 
processing them expeditiously. The new process was designed for requesting reasonable 
accommodation in the new online assessment process, which makes it easier for candidates to 
submit the request and sends the request directly to headquarters for processing, which helps to 
reduce the processing time. 
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During FY 2010, the Postal Service office of National Diversity Initiatives focused significant 
attention on processes that would strengthen our reasonable accommodation policies and 
procedures. Several noteworthy improvements are contributing to our goal to maintain a strong 
program for the employment, advancement and retention of a diverse workforce, inclusive of people 
with disabilities. In an effort to provide greater education, accommodation solutions and oversight to 
the reasonable accommodation efforts within the Postal Service, we have established a Postal 
Reasonable Accommodation Assistance Center (PRAAC}. This group of disability specialists 
supports all of the field offices in the implementation of the reasonable accommodation policies. 

Improved Processes: 

In FY 201 O the Office of National Diversity Initiatives conducted a program review of the Postal 
Service's reasonable accommodation process. This review was initiated to evaluate field 
compliance with Postal Service Reasonable Accommodation policies and to assess if the content of 
our training materials and procedures adequately addressed the expanded definition of disability 
articulated in the Americans with Disabilities Act Amendments Act. Information was collected from 
all 74 postal districts. Data analysis of this information and disability related EEO cases resulted in 
an enhanced reasonable accommodation flow process. This process establishes greater 
accountability for decision makers and adds a required law department review. Combined with 
oversight from the PRAAC, these steps support the postal service commitment to providing every 
qualified employee with a disability the opportunity to work and advance in the Postal Service. 

Realizing the importance of tracking and analyzing data related to the reasonable accommodation 
program, the postal service developed several tools in FY 2010 that measure the effectivenes~ of 
our program and identify issues that may require additional focus. They are: 

• Tracking Log for Ubl Duo usage at locations that have the equipment. Data from this log is 
compared t:q reasonable accommodation complaints at these sites to monitor the impact of 
the assistive technology. 

• "Reasonable Accommodation Data Activity Reporting" system is a standardized request 
tracking system maintained by each district reasonable accommodation committee. This 
system identifies the types of accommodation requests being received, the types of 
accommodations provided and the basic costs associated with the accommodations. Data 
is monitored nationally by the PRAAC to provide a snapshot of how efficiently the 
reasonable accommodation process is working. Reports are developed that help guide 
managers towards opportunities for improvement and, when used in conjunction with 
reported data from EEO complaints with a disability basis, assists in identifying growing 
issues or locations that need additional guidance. 

• "Case Intervention Log" is used to track and analyze reasonable accommodation cases in 
which the PRAAC staff proactively intervenes to resolve issues quickly. Data from this 
tracking system is assessed to identify solutions that can be shared and implemented in 
other locations in the postal service. This both reduces potential liability and more 
importantly, improves the quality of work life for employees with a disability. 

• ~Reasonable Accommodation Indicator" report to monitor and track disability related EEO 
complaints. 
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Technology: 

In FY 2010, the Postal Service continued its effort to provide an inclusive work environment for all 
employees. Particular emphasis was placed on evaluating and expanding assistive technology for 
employees who are deaf or hard of hearing. PRAAC staff surveyed 1500 postal facilities employing 
individuals who are deaf or hard of hearing to identify the types of communication accommodations 
used. The information obtained assisted in an evaluation of various technology options. We 
deployed Ubi Duo texting devices to over 60 locations. These easily portable devices can follow the 
employee from their work site to the lunch room, allowing real time conversation between the 
emp!oyee, their supervisor and their co-workers. 

A partnership between National Diversity Initiatives and Information Technology allowed the Postal 
Service to take a major step forward. The identification and implementation of a cost saving 
infrastructure for connectivity of the Remote Video Interpreter (VRI} and Video Relay Services 
(VRS} equipment now allows equipment traffic to flow through the postal service intranet This has 
opened the door for the expanded use of VRINRS in facilities employing individuals who are deaf or 
hard of hearing, providing more rapid availability of interpreter services in all locations. 

Employment of Individuals with Disabilities 

CAREERS & the disABLED magazine once again named the Postal Service to its annual "Top 20 Government 
Agencies" list in 2009 and 2010. 

The Postal Service is among the nation's largest employers of veterans and disabled veterans and 
actively recruits men and women in uniform. The Vice President of Employee Resource 
Management has become a member of the Advisory Committee for Veterans' Employment, 
Training and Employer Outreach (ACVETO}. In FY2010, the Postal Service employed 129,886 
veterans. Of this group, 49, 119 received injuries while in uniform and, of that number, 13,303 were 
rated by the Department of Veterans' Affairs (VA) at 30 percent or more disabled. 

Individuals with severe disabilities receive noncompetitive employment consideration through 
referrals from state departments of vocational rehabilitation or the VA In FY201 O, the Postal 
Service's career workforce included 33,063 employees with reported disabilities. 

Harassment Prevention and Training 

The Postal Service is committed to providing its employees a safe, productive, and inclusive 
workplace. Its national policy states that the Postal Service will not tolerate harassment of any type 
and will hold all managers responsible for preventing it. Awareness is the key to efforts to ensure a 
workplace free of unlawful and inappropriate conduct. 

In FY 2010, the Postal Service: 
• In March, Publication 552, Manager's Guide to Understanding, Investigating, and Preventing 

Harassment, was revised to be consistent with the policy to maintain a work environment free 
from all forms of harassment and to comply with case law and updated EEOC guidance. A one
page Quick Step Guide was added to give managers the basic information needed to quickly 
and effectively address a complaint. 

• Developed web-based training course "Rapid Response to Harassment Complaints", Course 
No. 10018266. This course emphasizes the importance of responding rapidly and 
appropriately to workplace harassment. This course is required for all postal leadership 
including postmasters, supervisors, managers, and executives and is part of the ongoing 
training offered by the Postal Service to its employees. It Is available through the Learning 
Management System (LMS) and emphasizes the Postal Service's edict that under no 
circumstances will workplace harassment in any form be tolerated. 

• Policy on Workplace Harassment was reissued October 2010. 
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The Postal Service is committed to providing a safe, productive, and inclusive workplace. It will not 
tolerate harassment of any type and holds managers responsible for preventing it. Awareness is 
the key to ensure a workplace free of unlawful and inappropriate conduct. 

Affirmative Employment 

Affirmative Employment Programs are centered on compliance with EEO laws and EEOC 
regulations and directives, including MD·715. The directive requires federal agencies to identify and 
eliminate workplace policies and practices that create barriers to equal employment opportunity. It 
establishes reporting requirements designed to guide agencies to better address evolving trends in 
recruitment, hiring, career development, promotions, separations, and awards and recognition. 
Every year a State of the Agency briefing is conducted with the Postmaster General. This briefing 
includes discussions relating to workforce demographics, the EEO program, and a discussion of the 
areas of opportunity to improve the Posta l Service's EEO and Diversity program. State of the 
Agency briefings are also held with each area vice president. 

Placing the right people in the right jobs is an ongoing strategic effort for the Postal Service. Talent 
Acquisition and Retention has continued with their branding and outreach efforts to make the Postal 
Service a "Great Place to Launch a Career" and a "Great Place to Work". 

A key component of any recruitment program is building awareness of employment offerings. A 
new brochure was created to promote the wide variety of postal careers and help position the Postal 
Service as an employer of choice with the veteran and non~veteran population. The Postal Service 
routinely participates in conferences and community events that showcase its diverse workforce. 
Below is a list of recruitment activities: 

• Participation in the annual National Black MBA Association Conference; the Urban League; 
the National Council of La Raza; the National Association of Women MBAs, and the 
Hispanic Bar Association. Also participated in the IMPACT Career Fair for lawyers and 
students with disabilities, Women for Hire Career Fair, Gal/audet University Career Fair, 
Florida International Career Fair, Federal Hispanic Career Advancement Summit, National 
Society of Hispanic Professionals Career Fair, STEM Diversity Career Expo, Military Job 
Fair at McQuire AFB, and Student Veterans of America national conference. 

• Participated in local military transition seminars at the following locations: Bethesda, Navy 
Yard, Quantico, and Andrews Air Force Base. 

• Increased external outreach recruitment by posting jobs on the following job boards: 
National Society of Hispanic MBA; www.iHispano.com; www.monsterdiversity.com; 
www.hireds.com (hire disability); www.migente.com; www.blackplanet.com; 
www.asianavenue.com; www.glee.com; Kappa Alpha Psi; www.careerlatino.com; 
www.quepasa.com; www.dice.com; www.theladders.com; www.jobsinthemoney.com; 
www.legaljobs.com; www.PMlnetwork.com; www.isixsigma.com; and 
www.jobsinlogistics .com. 

• Advertised on: ALPF A (Association of Latino Professionals in Finance and Accounting); 
LISTA (Latinos in Information Science and Technology}; NHBA (National Hispanic Business 
Association); NHPO (National Hispanic Professional Organization); Hire Disability 
Solutions; www.workplacediversity.com; www.latinastyle.com; and WIT! (Women in 
Technology International). 

University relations extend beyond simply attending their career fairs. We provide assistance with 
resume writing, interviewing techniques, and dressing for success workshops at universities. We 
focused on the development of partnerships with school programs aligned with our specific hiring 
needs. We also attended the Diversity Leadership program. 
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The Postal Service's Management Intern program creates additional opportunities for recruitment 
and placement of talented university graduates with specialized training and skills. In FY 2010, 
twentyvthree (23) Management interns were hired and began the program. Fifteen interns hired in 
prior years completed the two-year program and were placed in positions within their functional 
business unit in the areas of Supply Management, Human Resources, Finance/Accounting, 
Marketing, Global Business, and Network Operations. Participants are given work experiences and 
training in specific functional areas and will outplace to permanent positions at Headquarters and 
Headquarters field offices. 

Affirmative Programs 

Diversity is the key to the Postal Service's success, and impacts every aspect of the organization -
its employees, its customers, and its performance. Postal Service diversity reflects the diversity of 
the nation. It comprises not only race, color, national origin, gender, sexual orientation, age, mental 
or physical impairment, and religion, but other attributes as well, including social background, 
education, life experience, and perspective. 

The Postal Service is one of the leading employers of minorities and women. Minorities comprised 
39.7 percent of the Postal Service workforce, and women comprised 40.5 percent. Moreover, 21 
percent of employees are African-Americans, 8.9 percent are Hispanic, 8.6 percent are Asian
Americans/Pacific Islander, and 0.67 percent are American Indian/Alaska Natives. Women 
represented nearly 51.44 percent and minorities nearly 36.09 percent of EAS-level employees, 
which includes mid-level managers and supervisors. Minorities comprised 27.07 percent of the 
Postal Service's 735 executives, while women comprised 30.06 percent. 

In accordance with the EEOC regulations contained in Title 29, Code of Federal Regulations, § 
1614.102, the Postal Service maintains affirmative programs such as the Hispanic Program, the 
National Women's Program, and other Special Emphasis programs. These programs help support 
the model agency goals and foster an inclusive environment that thrives on its diversity, promotes 
fair and open opportunities, and identifies and eliminates any barriers to equal employment 
opportunity. In a survey of 750,000 diversity business owners, USPS has been named the No. 1 
federal agency for multicultural business opportunities. DiversityBusiness.com - a multicultural 
business-to-business website and sponsor of the survey - presents the award each year to 
companies and government agencies it says "consistently buy the most products and services from 
diversity businesses and that sustain the most mutually beneficial business relationships with 
multicultural suppliers." This recognition marks the 11th consecutive year USPS has ranked among 
the top federal agencies for promoting multicultural business opportunities. 

Profiles in Diversity Journal - a bimonthly publication featuring diversity and inclusion in business, 
government, nonprofit, higher education and military settings - focuses on senior leadership, best 
practices, workforce diversity strategies and recognition of employee contribution. The Postal 
Service recently received the "2011 Diversity Leader Award" from Profiles in Diversity Journal for 
successfully communicating and sharing information about its diversity and inclusion practices with 
diversity professionals nationwide. 

USPS achievements included the increased recruitment of minorities participating in Corporate 
Succession Planning, initiatives to eliminate harassment in the workplace, and the launch earlier 
this year of the "I AMn campaign to increase employee awareness of the value diversity brings to the 
workplace. 

);>- National Hispanic Program - The Postal Service continued ongoing dialog with the 
Hispanic community through participation in the Federal Hispanic Employment Program 
Managers' Second Annual Summit. At the Summit, Postal Service representatives 
highlighted best practices used by the Postal Service's highly successful Hispanic Program!. 
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In support of the organization's key imperatives of engaging employees and generating 
revenue, the Hispanic Program updated the Baseline Activities Guidelines. These 
guidelines provide key information on interaction with the diverse communities served on a 
daily basis. The Postal Service annually partners with several Hispanic organizations such 
as League of United Latin American Citizens (LULAC) Federal Training Institute (FTI), 
NCLR, National Hispana Leadership Institute (NHLI), National Society of Hispanic MBA's 
(NSHMBA), Calle Ocha event (one of the top 10 Hispanic events in the nation), and the 
Federal Hispanic Career Advancement Summit committee to provide business solutions 
and recruitment information within the Hispanic Community. This has allowed the Postal 
Service to relay important employment information and also to communicate one on one 
about the services we can provide to the communities we serve. 

The Postal Service has earned recognition as one of the best places to work, according to 
HispanicBusiness magazine's "Diversity Elite 60" - a list of the nation's top organizations 
that promote and model diversity in the workplace. Ranking among the top 15 for 
leadership and personnel, USPS met 33 variables that measure a company's commitment 
to Hispanic hiring, promotion, marketing, philanthropy and supplier diversity. 

~ National Women 's Program - In October 1967, Executive Order 11375 added the 
purview of sex to other prohibited forms of discrimination in the federal government. In 
1974 the Postal Service established the National Women's Program as a special emphasis 
separate entity to address the barriers that impeded the advancement of women, pursuing 
fairness in all aspects of employment, including hiring, retention, training, career 
development, and promotions. 

In FY 2009, the Postal Service continued partnerships with other federal agencies to host 
Women's History Month awareness and collaborated with the U.S. Women's Chamber of 
Commerce to host the Postal Service's first minority and women-owned business 
symposium. The purpose was to raise awareness of our products and services while 
providing a conduit for business owners to learn how Supply Management facilitates 
solutions to help them grow their business as vendors. 

~ Special Emphasis Program - Through Special Emphasis programs, the Postal Service 
sponsors conferences on equal employment opportunity, including conventions hosted by 
the National Association for the Advancement of Colored People, the Urban League, 
Society of American Indian Government Employees, the OCA, the African-American Postal 
League United for Success, Network, the Hispanic Organization of Postal Employees, 
National Council of La Raza, League of United Latin American Citizens, U.S. Hispanic 
Chamber of Commerce, Federal Hispanic Career Advancement Summit, and the Asian 
Pacific American Federal Career Advancement Summit The Postal Service also 
participates in national and local community special events commemorating month·long 
celebrations for Black History, Women's History, Deaf Awareness, Asian-Pacific Heritage, 
Hispanic Heritage, and American Indian Heritage. These events promote diversity 
awareness. 

Meeting the Needs of Diverse Customers 

Employee understanding and appreciation of customer needs strengthens their ability to market the 
Postal Service to the nation's diverse communities. Leveraging diversity is a critical component in 
making the Postal Service the best value in the market and a service-provider of choice. To help 
communicate with non·English speaking customers, the Postal Service developed aids in nine 
languages (Spanish, French, Chinese, Korean, Vietnamese, Russian, Portuguese, Hindi, and 
Arabic). These aids help Postal Service employees' better match the Postal Service to the needs of 
a multicultural customer base. The Postal Service also has an online multicultural outreach toolkit 
available in the same nine languages. Postal Service outreach efforts support strategies to stay 
connected with all customers and to better assess their needs. 
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The Postal Service's Communications Department regularly has media releases in Spanish and 
they also have provided Outreach articles in Spanish to our Postmasters and Diversity Network. 
These Outreach Articles were designed to promote our products and services and provide mailing 
information within the Hispanic communities. 

The Postal Service's GrowG/obal!®, is a strategy which leverages the diversity of the Postal 
Service's workforce to meet the ever-changing business needs of a diverse global marketplace. 
The program has been implemented in thirty (30) Districts in FY 2010 and is planned for expansion 
nationwide in FY 2011 . GrowG/obal!® Districts have continued to outperform non~participating 
Districts not only in international products, but also in domestic products. 

Labor Relations 

The Postal Service's collective bargaining agreements with its unions establish formal processes to 
resolve grievances for the organization's 517,964 bargaining unit employees. Through the years, 
we have partnered with the unions to implement programs that would facilitate resolution at the 
earliest stages of the grievance process. 

Based on the belief that sustained success in reducing workplace disputes is dependent on 
continued support and training by the national level, the Postal Service and the National Association 
of Letter Carriers (NALC) jointly developed and periodically deliver training and oversight to both 
management and union representatives who are responsible for addressing and resolving disputes 
at the local level. The Dispute Resolution Process (DRP) training has been instrumental in reducing 
workplace disputes and improving the relationships of the local parties. The Postal Service and the 
NALC also jointly developed an intervention process that has been used successfully to help local 
parties form a more cooperative and productive labor management relationship. 

In a similar manner, the Postal Service and the American Postal Workers Union (APWU) use the 
jointly developed Contract Interpretation Manual (JCIM) as a valuable tool toward resolving 
grievances nationwide. In addition, the parties periodically add topics for discussion through the 
national Administrative Dispute Resolution Procedures (ADRP). The objective of the ADRP is to 
help resolve complex disputes without the need for filing grievances, or if locally filed, to have those 
grievances forwarded to the ADRP. 

To reduce travel expenses this past year, the parties implemented memorandum of understanding 
to encourage communication and discussion of grievances at the step three phase by telephonic, 
electronic, and direct appeal reviews. 

The Postal Service and the National Rural letter Carriers' Association (NRLCA) jointly developed a 
process that would automate job bidding for rural carriers. During FY 2010, this process was 
implemented nationally. Bidding for rural route vacancies by rural carriers in approximately 16,000 
stations, branches, and post offices and the subsequent awarding of the routes to the successful 
bidders was changed from a completely manual process, which included a labor-intensive review of 
submitted bid cards; to an automated environment with bid submission via computer or telephone 
and awards generated in a matter of minutes that are then distributed to the local office minimizes 
disputes concerning untimely posting and awarding of vacancies Also during FY 2010, the Postal 
Service and the NRLCA negotiated a process to properly manage the reassignment of rural routes 
and rural carriers when the Postal Service consolidates delivery units in an effort to reduce costs. 
The process reduces grievances related to the reassignment and eliminates conflicts with 
contractual provisions when the Postal Service determines the consolidation of delivery units will 
result in more cost effective and efficient delivery operations. 
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The Postal Service conducts a program of consultation on an ongoing basis with the three (3) 
management organizations representing postmasters, managers, supervisors, and other non
bargaining employees, providing a regular opportunity for these organizations to participate directly 
in the planning, development, and implementation of programs and policies impacting 
approximately 58,000 managerial employees. While the Postal Service faced its greatest operating 
and financial challenges during the broad and serious economic problems affecting the United 
States this past FY, it reduced its workforce without widespread involuntary separation of non· 
bargaining employees through Reduction-in·Force (RIF) procedures. Since the Postal Service 
began its "RlF Avoidancen process, approximately 96 percent of impacted employees have been 
placed successfully. Many of the remaining 4 percent chose regular optional retirement, and few of 
these employees were separated. During RIF Avoidance Initiatives in'FY 2009, more than 98 
percent of the approximately 4,800 impacted employees were placed successfully, with most of the 
remainder taking regular optional retirement or discontinued service annuities. 

The Postal Employees Relief Fund (PERF) is a humanitarian effort administered jointly by the 
Postal Service and the unions and management associations. PERF is supported financially by 
employees mainly through payroll deductions from the Combined Federal Campaign. In 2009, 
PREF provided more than $1.41 million to 237 employees throughout the country who experienced 
damage from house fires as well as property loss resulting from floods, hurricanes, or tornadoes. 
Since it began in 1990, PERF has provided more than 3,000 grants totaling nearly $16 million to 
active and retired employees impacted by natural disasters and house fires. 

Workplace Environment Improvement Program 

Workplace Environment Improvement Program (EAP/WEI) includes the contract management of 
the Employee Assistance Programs, the review and analysis of violence prevention issues and 
crisis management activities, the identification and propagation of workplace environment 
indicators, and measures and initiatives for workplace environment improvement. 

Key components of WEI include: 
• Integration, assessment, and communication of employee feedback and other workplace 

environment information. 
• Support for replication of a broad array of workplace improvement initiatives and practices. 
• Communication of the progress in improving the workplace environment. 

WEI also oversees the Workplace Violence Prevention Program. This portion of WEI includes the 
oversight and development of a Workplace Violence Awareness Course for supervisors and acting 
supervisors, and all newly hired management employees. 

The Workplace Violence Prevention Program also includes a Threat Assessment Team (TAT) in 
each District. The goals of the TATs are to: (1) identify individuals who have shown signs of 
violence towards others in the workplace or themselves and/or have committed acts of physical 
violence; (2) assess the risk posed by the overall circumstances of the threats; (3) manage the case 
to reduce risk to employees, customers, and the organization; (4) contribute toward a safe 
workplace for every employee; and (5) help reduce incidences of inappropriate behavior and 
resolve conflicts. 

WEI oversees the policy of these teams and also sponsors a National Committee on Workplace 
Violence Prevention. The purpose of the committee is to provide recommendations on the 
maintenance, development, and enhancement of the policies and procedures that guide the 
Workplace Violence Prevention Program. This cross functional committee promotes a process of 
on going dialogue and input from the field, and provides input through the chairperson for the 
Manager, EAP/WEI. 
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VIII. Budget Adjustments Required to Reimburse the Judgment Fund - (5 
C.F.R. § 724.302 (a)(S)) 

The Postal Service does not use the judgment fund. Therefore, no adjustments to the Postal 
Service budget are required for this purpose. 

IX. Written Plan to Train Employees Regarding their Rights and Remedies 
-(5 C.F.R. § 724.302 (a)(9)) 

The employee-focused ul AM" campaign, conducted throughout FY 2010, raised awareness through 
various communication media of the value that diversity brings to the workplace. The campaign's 
first phase featured employee volunteers, donors, survivors, and heroes outside the workplace. The 
second phase highlighted employee responsibility for attendance, working "green," providing 
customer service, growing the business, and treating others with dignity and respect. The final 
phase addressed the right of employees to be treated with dignity and respect and reviewed 
remedies that employees may pursue if they believe they have not been treated correctly. 

Leaming Assets 

The William F. Bolger Center for Leadership Development in Potomac, MD, is the Postal Service's 
national executive management and leadership training center for the Postal Service. Its mission is 
to continue to provide a premier learning environment for managers to develop, plan, and grow 
personally and professionally. In FY 2010, over 67,300 people used the center which included 
19,447 Postal Service employees who attended courses and meetings. 

The National Center for Employee Development (NCED), Norman, Oklahoma, is the primary facility 
for learning to maintain and operate Postal Service systems, networks, equipment, and vehicles. In 
FY 2010, NCED delivered courses to 337 ,933 people, 15 percent more students than were trained 
in FY 2009. However, 28,956 employees attended NCED campus or instructor·led training in their 
home office, taking courses that ran from three days to six weeks. Another 308,977 employees 
completed courses in their home offices through elearning and DVDs. 
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Appendix A- Statistics on Cases in Federal Court 



Provision of Law 
Age Discrimination in Employment Act 
Rehabilitation Act 
Title Vil of the Civil Riqhts Act - color 
Title VII of the Civil Riahts Act - national oriain 
Title VII of the Civil Riahts Act - race 
Title VII of the Civil Rights Act - religion 
Title VII of the Civil Riahts Act - reorisal 
Title Vil of the Civil Riahts Act - sex 
Title VII of the Civil Riahts Act - sex harassment 
Title VII of the Civil Rights Act - other 
Decision Review 
Multiple Allegations 

Total Bases 
Total Cases 

Provision of Law 
Age Discrimination in Employment Act 
Rehabilitation Act 
Title VII of the Civil Riahts Act - color 
Title VII of the Civil Ri<:ihts Act - national orioin 
Title VII of the Civil Rights Act- race 
Title VII of the Civil Riahts Act - relioion 
Title VII of the Civil RiQhts Act - retaliation 
Title Vil of the Civil Rights Act - sex 
Title Vil of the Civil Riahts Act - sex harassment 
Title VII of the Civil Riahts Act - other 
Decision Review 
Multiple Alleaations 

Total Bases 
Total Cases 

Federal Court Cases 
FY2010 

District Court Cases 

. Total Pending Cases Resolved 
at Close of FY10 FY10 

93 81 
177 142 
37 27 
21 36 
148 134 
15 13 

172 140 
111 89 
14 13 
0 0 
2 2 
0 0 

790 677 
400 316 

Appellate Court Cases 

Total Pending Cases Resolved 
at Close of FY1 O FY10 

12 12 
15 29 
2 3 
3 5 
16 23 
1 0 
25 28 
12 14 
1 1 
0 0 
0 2 
0 0 

87 117 
40 GO 

No Findings of 
Discrimination 

63 
102 
21 
24 
101 
11 
99 
63 
9 
0 
2 
0 

495 
233 

No Findings of 
Discrimination 

11 
29 
3 
5 

22 
0 

27 
14 
1 
0 
2 
0 

114 
58 

Note: Cases can be filed alleging multiple bases. The sum of the bases may not equal total cases filed. 
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Settled Finding of 
Discrimination 

17 1 
38 2 
6 0 
11 1 
33 0 
2 0 

39 2 
24 2 
4 0 
0 0 
0 0 
0 0 

174 8 
79 4 

Settled Finding of 
Discrimination 

1 0 
0 0 
0 0 
0 0 
1 0 
0 0 
1 0 
0 0 
0 0 
0 0 
0 0 
0 0 
3 0 
2 0 



Appendix 8- No FEAR Act Statistics 



Equal Employment Opportunity Data Post.ed Pur<>uaut to the No FEAR Act Page I of i 

U.S. Postal Service 

Equal Employment Opportunity Data Posted Pursuant to Title Ill of the Notification and Federal Employee 
Anti discrimination 

and Retaliation Act of 2002 (No FEAR Act), Public Law 107.174 

Last Updated: September 30,2010 

NIA means Data Not Available 

Complaint Activity (29 CFR 1614.704(a). (b}, and (c)) Comparative Data (29 CFR 1614.705) FY 2010 

Previous Rscal Year Data Thru 
09/3012010 

FY 2065 FY2006 FY2007 FY2008 FY 2009 

Number of Cof'l1llants Flied 6926 6183 6096 6133 5659 5490 

Number of Corfll(ai'iants 6216 5592 f;ril 5684 5321 5030 

Repeat Filers 586 437 323 380 289 303 

Complaints by Basis (29 CFR 1614.704(d)) Comparative Oata (29CFR1614.705} FY 2010 
Thru 

Note: Complaints can be 5Jed alleging multiple bases. The sum of Previous Fiscal Year Data 09/3012010 
the ba~ may not equal fetal oomplaints filed. FY 2005 FY2006 FY 2-007 FY 2008 FY 2009 

Race 2691 2353 2243 2245 1998 191'1 

Color 839 811 836 846 757 775 

Religion 312 259 264 261 250 198 

Reprisal 2875 2651 2684 2944 2743 2718 

Sex 3057 2692 2ST7 2621 2313 21 98 

National Origin 783 738 608 542 516 4'23 

Equal Pay Act 7 3 3 0 1' ·1 

Age 1657 1721 1651 1878 1819 1725 

Disabifity 'ld37 2541 2644 2568 2533 2290 

Non-EEO 243 166 133 93 124 102 



Equal Employment Opportunity Data Posted Pursuant to the No FEA.R Act Page 2of7 

Complaints by Issue (29 CfR 1614. 704(e)) Comparative Data (29 CFR 161.4.705) FY 2010 
Thru 

09/3012010 
Note: Complaints can be filed alleging muitiple iswes. The sum Previous Fiscal Year Data 
of the issue:; may not equal total complaints fifed. 

FY 2005 FY2006 FY 2007 FY2008 FY 2009 

AppointmenVHire 129 110 85 109 81 82 
Assignment of Duties 610 545 506 449 392 440 

Awards 29 21 18 26 15 17 

Conversiofl t.o Ful Time 31 25 14 16 25 6 

Disciplinary Action 
Demolioo 10 12 16 16 24 21 
Reprimand 593 562 550 650 629 609 
Suspension 618 645 592 632 583 580 

Remov31 453 471 461 . 589 593 530 

Other 257 269 216 189 376 281 

Duty Hours 429 434 369 458 446 427 
Evaluation/Appraisal 69 72 83 07 71 104 

ExaminatiorVT est 28 Zl 20 17 12 24 

Harassment 

Non-Sexual 1649 1546 1723 1517 1603 1549 
Sexual 223 153 176 190 159 131 

Medical Examination 55 58 55 68 58 TT 
Pay (Including Overtime) 655 596 591 669 564 486 

Promotion/Non-Selection 367 270 271 313 193 249 
Reassignment 

Denied 291 243 213 171 181 141 
Directed 97 79 97 93 200 139 

Reasooable Accommodation 505 475 535 533 754 742 
Reinstatement 39 40 24 26 15 18 
Retirement 28 23 19 22 68 46 
Termination 600 526 452 402 293 192 

T erms/Conditioos of Employment 1244 1446 1314 1789 1394 1443 
Tl/l'le and Attendance 714 665 682 646 697 714 
Training 145 124 113 B6 94 102 
Other 159 264 277 264 213 234 
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Processing Time (29 CFR 1614.704(f)) . Comparative Data (29 CFR 1614.705) FY 2010 
Thru 

0913&2010 
The average length of time it has taken an agency to complete, Previous Rscal Vear Data 
r~ely, invesligation and final action ror. FY2005 FY200S FY2007 FY 2008 FY2009 

Complaints pending (for any length of time} during fhe fiscal year 
(1614.704(f)(1)) .. 

Average nurrber of days in investigation stage 223.14 106.26 105.42 104.33 117.48 122.86 
Average nurroer of days in final action stage 88.48 68.28 78.68 79.09 78.80 73.74 

Complaiits pending {for any length of time) during the fiscal year 
where a hearing was requested (1614.704{fX3)) 

Average number of days in investiga1ion stage 216.90 104.87 99.24 104.62 117.44 123.00 

Average nuni>er of days in final actioo stage 43.90 14.43 'lfJ.27 15.95 15.61 24.00 

Complants pending {for any length of time) during ftie fiscal year 
where a hearing w.as not requested (1614.704{Q(2)) 

Average number of days in investigation slage 227.11 107.00 106.79 104.10 117.55 122.72 

Average_ nunber of days in final action stage 126.37 123.99 125.30 13250 '140.92 136.32 

Complaints Dismissed by Agency (29 CFR 1614.704(9)) Comparative Date (29CFR1614.705) FY 2010 

Previoos Fisail Year Data Thru 
09/3012010 

FY2005 FY2006 FY 2007 FY2008 FY2009 

Total complaints dismissed by agency under 1614.107{a) '1597 2305 1185 2.224 2403 2376 
(prior to a request fur a hearing) 

Average days ~ding prior to dismissal 47.03 35.99 24.66 25.74 34.66 33.44 

Complaints Withdrawn by Complainants (29 CFR 1614.704(h)} 

Total complaints withdrawn by complainants 832 492 488 468 364 311 

Total Final Actions Involving a Finding of Comparative Data (29 CFR 1·614. 705} FY2010 Tiiru 
Discrimination {29 CFR 1614.704@ 

Previous Fiscal Ye. Data 09/3012010 

FY2005 FY2<106 FY 2007 FY 2008 FY 2009 

# % # % # % II % # % If % 

Total rn.rrber of fmings 118 82 65 79 72 75 
Total without a hearing 1 0.8 0 0 0 0 0 0 o. 0 0 0 

Total with a hearing 117 99.2 82 100 65 100 79 100 72 'IOO 75 100 
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Findings of Discrimination Rendered by Comparative Data (29 CFR 1614.705) FY 2010 Thn.i 
Basis (29 CFR 1614.704 0)) 09/3012010 

Nole: Ccmpfainfs can be fied alleging multiple Previous Fiscal Yeat0\lt3 
base$. me sum of the b~ rooy not equal FY 2005 FY2006 FY2007 FY 2008 FY 2()09 total complaints and findings. 

fl. % f# % # % # % # % # % 

Total number offindings 118 82 65 79 72 75 
Race 20 17 19 23 16 25 11 13-9 13 18.1 21 28 

Color 3 3 3 4 2 3 4 5.1 3 4.2 2 2.7 

Religioo 3 3 4 5 4 6 3 3.8 0 0 2 2.7 

Reprisal &l 51 36 44 25 39 53 67.1 34 47.2 45 G'.J 

Sex 30 25 15 18 15 23 10 12.7 11 15.3 25 33.3 

National Origin I 1 4 5 4 6 4 5.1 1 9.1 4 5.3 

Equal Pay Aci 0 0 0 0 D 0 0 0 0 0 0 0 

IYJ8 9 B 7 9 4 6 4 5.1 5 6.9 6 8 

Dis<iliflfy 38 32 30 37 29 45 49 62 32 44.4 19 25..3 

Noo EEO 0 0 0 0 0 0 0 0 0 0 0 0 

Findings after a hearing 

Race 20 100 19 100 16 100 11 100 13 100 21 100 

Color 3 100 3 100 2 100 4 100 3 100 2 100 

Refrgioo 3 100 4 100 4 100 3 100 0 0 2 100 

Repris.al 59 98 36 100 25 100 53 100 34 TOO 45 100 

Sex 30 100 f 5 100 15 100 10 100 11 100 25 100 

National Origin 1 100 4 100 4 100 4 100 1 100 4 100 

Equal Pay Aci 0 0 0 0 0 0 0 0 0 0 0 0 

Age 9 100 7 100 4 100 4 100 5 100 6 100 

()salXJify 36 100 30 100 29 100 49 100 32 100 19 100 

Non EEO 0 0 0 0 0 0 0 0 0 0 0 0 

Findings without a hearin9 

Race 0 0 0 0 0 0 0 0 0 0 0 0 

C.olor 0 0 0 0 0 0 0 0 (} 0 0 0 

Re~ion 0 a 0 0 0 0 0 0 0 0 0 0 
- -

Reprisal 1 2 0 0 0 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 0 0 0 

Equal Pay Ad 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 0 0 0 0 

Non EEO 0 0 0 0 0 0 0 0 0 0 0 0 
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Findln~ of Dlscnninotion Rendered by Comparative Data (29 CFR 1614.705) FY 2010 Thru 
Issue CfR 1614.704 (It)) 09(30/2010 

Note: Complsint.s can be fifed al1eging multiple Previous Flscal Vear &10 
i~ve:;. The sum of the k>sue~ may oot equal FY 2005 FY 2006 FY2007 fY2008 FY 2009 total complaints and find~. 

fl % # % tJ % # % # '% ti % 

Total number of findings 118 82 65 79 72 75 
Appointment/Hire 0 0 1 1 1 2 0 0 1 1.4 1 1.3 
Assigrvneot of Wies 8 7 4 5 3 5 1 1.3 3 4.2 3 4 

Awards 0 0 0 0 0 0 0 0 0 0 0 0 

Conversion to Full Time 0 0 0 0 0 0 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 9 8 1 1 3 5 2 2.6 3 4.2 8 10.7 

Suspension 11 9 6 7 1 2 4 5.1 4 5.6 9 12 
Removal 3 3 10 12 3 5 7 8.9 4 5.6 7 9.3 
Other 5 4 0 0 4 6 5 6.3 1 '1.4 2 2.7 

Duty Hours 7 6 5 6 4 6 5 6.3 5 6.9 3 4 

Evaluatioo/Appraisal 0 0 2 2 0 0 1 1.3 0 0 1 1.3 
ExarrinationlT est 0 0 0 G 0 0 0 0 0 0 0 0 
Harassment 

Non-Sexual 17 14 19 23 6 9 12 152 22 30.6 16 21.3 

Sexual 12 10 2 2 3 5 2 2.6 1 1.4 1 1.3 
Medic:31 Examination 0 0 1 1 1 2 2 2.6 1 1.4 0 0 

Pay Including Overtime 5 4 2 2. 3 5 6 7.6 5 6.9 6 8 
Promotion/Non-Seleciion 10 9 5 6 5 8 9 11.4 3 4.2 9 12 

Reassignl'll&nt 

Denied 3 3 4 5 3 5 0 0 1 1.4 0 0 
Directed 1 1 2 2 2 3 1 1.3 2 2.8 4 5.3 

Reasonable Accommodation 14 12 23 28 12 19 15 19 21 29.2 11 14.7 
Reinst;J1emeot 0 0 0 0 0 0 1 1.3 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

Teonin31iori 8 7 2 2 9 14 2 2.6 1 1.4 0 0 

T ermsfConditions of Employment 3.2 26 5 6 2 3 14 17.7 11 15.3 15 20 

Time and Attendance 8 7 4 5 1 2 3 3.8 6 8.J 5 6.7 

Training 9 8 0 0 0 0 0 0 1 1.4 3 4 

Other 8 7 6 7 5 8 4 5.1 3 4.2 7 9.3 
Findings after a liearing 

Appoinlmenf/Hire 0 0 1 100 1 100 0 0 1 100 l 100 

Assignment C1f Duties 8 100 4 100 J 100 1 100 J 100 3 100 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full T rme 0 0 0 0 0 0 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 9 100 1 100 3 100 2 100 3 100 7 100 
Suspension 11 100 6 100 1 100 4 100 4 100 9 100 

Removal 3 100 10 100 3 100 7 100 4 100 7 100 

Other 5 100 0 0 4 100 5 100 1 100 2 100 

Duty Hours 7 100 5 100 4 100 5 100 5 100 3 100 

Evaiu;rtion/Appraisal 0 0 2 100 0 0 1 100 0 0 1 100 
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ExarrinalionlT est 0 0 0 0 0 0 0 0 0 0 0 0 

Harassment 
Non--Sexual 17 100 19 100 6 100 12 100 22 100 17 100 

Sexual 12 100 2 100 3 100 2 100 1 100 1 100 

Medical Examination 0 0 1 100 1 100 2 100 1 100 0 0 
Pay lnduding O/ertime 5 100 2 100 3 100 6 100 5 100 5 100 

PromotionJNon-Seledion 10 100 5 100 . 5 100 9 100 3 100 9 100 

Reassignment 

Denied 3 100 4 100 3 100 a 0 1 100 0 0 

Directed 1 100 2 100 2 100 1 100 2 100 4 100 
Reasonajje Accommodation 14 100 23 100 12 100 15 100 21 100 11 100 

Reinstatement 0 0 0 0 0 0 1 100 0 0 0 0 

RetirBment 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 6 100 2 100 9 100 2 100 1 100 3 100 
T enns/Conditions of Employment 31 96.9 5 100 2 100 14 100 11 100 13 100 

Time and Attendance 8 100 4 100 1 100 3 100 6 100 5 100 

Training 9 100 0 0 0 0 0 0 1 100 3 100 

Olher 8 100 6 100 5 100 4 100 3 100 7 100 

Findings without a hearing 

Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 'o 0 0 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 0 0 0 0 0 0 

Conversion fo full rme 0 0 0 0 0 0 0 0 0 0 0 0 

Disciplinary Aelioo 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 a 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 o · 0 0 0 0 0 0 0 0 
Evaluation/Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 

Examinationff est 0 0 0 0 0 0 0 0 0 0 0 0 

Harassmenl 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay lndud'ng Overtime 0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Reassignment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 Q, 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
T erms/Cooditions of Employment 1 3.1 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 . 0 0 0 0 0 0 
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Pending Complaints Filed in Previous Fiscal Year.s by Status Comparative Data (.29CFR 1614.705) FY 2010 
(29 CFR 1614.704(1)) Previous Rscal Year Data Thru 

091300010 
FY 2005 FY2006 FY 2007 FY 2008 FY2009 

Total complaints from previous FiscaJ Years 0067 5898 4535 4840 4428 4232 .. ·-
Total complainants from previous Fiscal Years NIA NIA NIA NIA NIA NIA 
Number of Complaints Pending 

lnveqalioo NIA 79 42 17 24 25 
Hearing NIA 1209 1342 1762 1470 1633 

Final Action NfA 183 160 97. 36 42 
Appeal with EEOC Office of Federal Operati0!1$ NIA NIA NIA 1.236 1139 1319 

Complaint Investigations (29CFR1614.704(m}) Comparative Data {29 CFR 1614.705) FY 2tl10 

Previous Fiscal Year Data Thru 
091300010 

FY2005 FY2006 FY 2007 FY 2008 FY2009 

Pending Complaints Where Investigation Exceeds Required 
Time Frames 

42 33 15 12· 24 32 



Appendix C - Agency Disciplinary Policies for Conduct Inconsistent 
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Employee Relations 665.21 

January 2011 

665.15 Obedience to Orders 
Employees must obey the instructions of their supervisors. If an employee 
has reason to question the propriety of a supervisor's order, the individual 
must nevertheless carry out the order and may immediately file a. protest in 
writing to the official in charge of the installation or may appeal through 
official channels. 

665.16 Behavior and Personal Habits 
Employees are expected to conduct themselves during and outside of 
working hours in a manner that reflects favorably upon the Postal Service. 
Although it is not the policy of the Postal Service to interfere with the private 
lives of employees, it does require that postal employees be honest, reliable, 
trustworthy, courteous, and of good character and reputation. The Federal 
Standards of Ethical Conduct referenced in 662.1 also contain regulations 
governing the off-duty behavior of postal employees. Employees must not 
engage in criminal, dishonest, notoriously disgraceful, immoral, or other 
conduct prejudicial to the Postal Service. Conviction for a violation of any 
criminal statute may be grounds for disciplinary action against an employee, 
including removal of the employee, in addition to any other penalty imposed 
pursuant to statute. Employees are expected to maintain harmonious 
working relationships and not to do anything that would contribute to an 
unpleasant working environment. 

665.17 Reporting Requirements for Sex Offenders 
An employee who is required by the law of any jurisdiction to register as a 
sex offender must report in writing that he or she Is subject to this 
requirement, as follows: 

a. Any employee who is not an Area or Headquarters employee must 
make their report to the District Manager of Human Resources; Area 
employees must make their report to their Area Manager of Human 
Resources: and Headquarters employees must make their report to the 
Headquarters Manager, Corporate Personnel. 

b. An employee who first registers as a sex offender on or after 
May 24, 2007, must make this report to management within 10 
calendar days after the employee first registers as a sex offender. 

c. An employee who registered as a sex offender at any time before 
May 24, 2007, must make this report to management no later than 
June 4, 2007. 

d. If, after making his or her first report to management, the employee is 
required to register as a sex offender in a different jurisdiction, or to 
register anywhere because the employee has committed an additional 
offense, the employee must inform management within 1 O calendar 
days after so registering. 

665.2 Prohibited Conduct 

665.21 Incomplete Mail Disposition 
It is a criminal act for anyone who has taken charge of any mail to quit 
voluntarily or desert the mail before making proper disposition of the mall 
according to 18 U.S.C. 1700. 
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665.22 Employee Relations 

664 

665.22 Unofficial Recommendations 
Employees must not recommend or suggest the employment of any person 
offering services as a consultant, agent, attorney, expediter, or the like, for 
the purpose of assisting in any negotiation, transaction, or other business 
with the Postal Service unless required to do so as part of their official duties. 

665.23 Discrimination 
Employees acting in an official capacity must not directly or indirectly 
authorize, permit, or participate in any action, event, or course of conduct 
that subjects any person to discrimination, or results in any person being 
discriminated against on the basis of race, color, religion, sex, national origin, 
age (40+), physical or mental disability, marital or parental status, sexual 
orientation, or any other nonmerit factor, or that subjects any person to 
reprisal for prior involvement in EEO activity. 

665.24 Violent and/or Threatening Behavior 
The Postal Service is committed to the principle that all employees have a 
basic right to a safe and humane working environment. In order to ensure 
this right, it is the unequivocal policy of the Postal Service that there must be 
no tolerance of violence or threats of violence by anyone at any level of the 
Postal Service. Similarly, there must be no tolerance of harassment, 
intimidation, threats, or bullying by anyone at any level. Violation of this 
policy may result in disciplinary action, including removal from the Postal 
Service. 

665.25 Illegal Drug Sale, Use, or Possession 
The Postal Service will not tolerate the sale, possession, or use of illegal 
drugs, or the abuse of legal drugs while on duty or on postal premises. 
Employees found to be engaged in these activities are subject to discipline, 
including removal and/or criminal prosecution where appropriate. 

665.26 Intoxicating Beverages 

Employees must not drink beer, wine, or other intoxicating beverages while 
on duty; begin work or return to duty intoxicated; or drink intoxicating 
beverages in a public place while in uniform. Unless the postmaster general 
specifically authorizes an exception (for example, an official reception), 
employees must not have or bring any container of beer, wine, or other 
intoxicating beverage into any Postal Service facility or premises, whether or 
not the container has been opened. Employees found to be violating this 
policy may be subject to disciplinary action. 

665.27 Gambling 
Employees must not participate in any gambling activity while on duty or 
while on property owned or leased by the Postal Service or the United 
States. This prohibition includes the operation of any gambling device, 
conducting a game for money or property, or selling or purchasing a 
numbers slip or ticket. 

Note: This section does not prohibit participation in activities specified 
here if participation is necessitated by an employee's law enforcement 
duties, or if participation is in accordance with Executive Order No. 
10927, relating to agency-approved solicitations, or in accordance with 
the Randolph-Sheppard Act, when approved by postal management. 
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Employee Relations 665.6 

January 2011 

665.3 Cooperation in Investigations 
Employees must cooperate in any postal investigation, including Office of 
Inspector General investigations. 

665.4 Attendance 

665.41 Requirement of Regular Attendance 
Employees are required to be regular in attendance. Failure to be regular in 
attendance may result in disciplinary action, including removal from the 
Postal Service. 

665.42 Absence Without Permission 
Employees who fail to report for duty on scheduled days, including 
Saturdays, Sundays, and holidays, are considered absent without leave 
except in cases where actual emergencies prevent them from obtaining 
permission in advance. In emergencies, the supervisor or proper official must 
be notified of the inability to report as soon as possible. Satisfactory 
evidence of the emergency must be furnished later. An employee who is 
absent without permission or who fails to provide satisfactory evidence that 
an actual emergency existed will be placed in a nonpay status for the period 
of such absence. The absence may be the basis for disciplinary action. 
However, once the employee provides management with notice of the need 
for leave in accordance with Family Medical Leave Act (FMLA)-required time 
frames, and the absence is determined to be FMLA protected, the employer 
must change the AWOL to approved FMLA-LWOP, and delete the AWOL 
status from the record. 

665.43 Tardiness 
Any employee failing to report at his or her scheduled time in installations 
where time recorders are not used is considered tardy. Tardiness in 
installations equipped with time recorders is defined as any deviation from 
schedule. 

665.44 Falsification in Recording Time 
Recording the time for another employee constitutes falsification of a report. 
Any employee knowingly involved in such a procedure is subject to removal 
or other discipline. Failure of a supervisor to report known late arrivals is 
regarded as condoning falsification. These practices may also result in 
criminal prosecution. 

665.5 Furnishing Address 
Employees must keep the installation head informed of their current mailing 
addresses. Any change in mailing addresses must be reported to the 
installation head on PS Form 1216, Employee's Current Mailing Address, 
through "Self Service" on the Postal Service Blue Page, or through USPS 
approved methods including PostalEase. 

665.6 Disciplinary Action 
Postal officials may take appropriate disciplinary measures to correct 
violations of the regulations referred to in 665. 
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666 Employee Relations 

666 Prohibited Personnel Practices 

666.1 Restrictions 

666.11 Applicability of Restrictions 

The following restrictions apply to any Postal Service employee who has 
authority to take, direct others to take, recommend, or approve any 
personnel action with respect to any employee, eligible, or applicant. 

666.12 Prohibited Discrimination 
The following provisions apply: 

a. Political Affiliation. No discrimination may be exercised, threatened, or 
promised by any person or in favor of any employee, eligible, or 
applicant because of political affiliation except as may be authorized or 
required by law. 

b. Individual Status. No person may be discriminated against because of 
race, color, religion, sex, age (40+), national origin, disability, reprisal 
based on protected activity, marital or parental status, or sexual 
orientation in connection with examination, appointment, 
reappointment, reinstatement, reemployment, promotion, transfer, 
demotion, removal, or retirement. 

c. Conduct That Does Not Adversely Impact Performance. No person 
may be discriminated for or agarnst on the basis of conduct that does 
not adversely impact that person's performance or the performance of 
others. In determining suitability or fitness of that person, any 
conviction for any crime under the laws of any state, the District of 
Columbia, or of the United States may be. taken into account. 

666.13 Nepotism 
See provision applicable to nepotism in Handbook EL-312, Employment and 
Placement. 

666.14 Improper Employment and Placement Practices 
Deceitfully or willfully obstructing or Improving the prospects of any person 
competing for a position by granting a preference or advantage not 
authorized by law, rule, or regulation (including defining the scope or manner 
of competition or the requirements for a position), or by influencing anyone to 
withdraw from competition for a position, is prohibited. 

666.15 Improper Recommendations 
Soliciting or considering any recommendation or statement, oral or written, 
with respect to any individual who requests or is under consideration for any 
personnel action is prohibited, unless such recommendation or statement is 
based on the personal knowledge or records of the person furnishing it and 
consists of: 

a. An evaluation of the work performance, ability, aptitude, or general 
qualification of such individual. 

b. An evaluation of the character, loyalty, or suitability of such individual. 
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January 2011 

666.16 coe;tcion of Political Activity 
Coerrcion of the political activity of any person (including the providing of any 
politlbal contribution or service}, or the taking of any action as a reprisal for 
the rkfusal of any person to engage in such political activity, is prohibited. 

666.17 Repr isal for Exercising Appeal Rights 
Takirig or failing to take any personnel action as a reprisal for the exercise of 
any appeal right granted by a law. rule, or regulation is prohibited. 

666.18 Reprisal for Rel.ease of Information 
No one may take or fail to take a personnel action, or threaten to do so, with 
respect to any employee or applicant for employment because the employee 
or applicant discloses information that he or she believes evidences: 

a. A violation of any law, rule, or regulation, or 

b. A gross waste of funds, gross mismanagement, an abuse of authority, 
or a substantial and specific danger to public health or safety. 

Disclosure of information that is specifically prohibited by law does not carry 
the protection described above. However, no disclosure.under a. and b. 
above is prohibited by law if made to the Inspector General of the Postal 
Service. There can be no reprisal for disclosures to the Inspector General 
unless the complaint was made or the information disclosed with the 
knowledge that it was false or with willful disregard for its truth or falsity. 

666.2 Remedies 

666.21 General 
Depending on the status of the employee complaining and the action taken 
against him or her, complaints that one or more of the restrictions in 666.1 
have been violated may be brought through the following appeal procedures. 

666.22 Equal Employment Opportunity Complaint Procedures 
Any employee or applicant may file a compl~int alleging discrimination based 
on race, color, religion, sex, age (40+), national origin, disability, or alleging 
reprisal based on protected EEO activity within 45 days of the event believed 
to be discriminatory. For details, see Publication 133, What You Need to 
Know About EEO. 

666.23 Adverse Action Appeals to the Merit Systems Protection Board 
All employees eligible for veterans' preference and certain other 
nonbargaining unit employees with one year of current continuous service in 
the same or similar position may appeal removals, reductions in grade or 
pay, suspensions of more than 14 days, or furloughs of 30 days or less. The 
appeal must be made to the Merit Systems Protection Board (MSPB) within 
30 da:ys of the effective date of the action. Preference eligible employees 
may also appeal reduction-in-force (RlF) actions to the MSPB. 

666.24 Grievance Procedures 
Employees covered by a collective bargaining agreement may file grievances 
regarding wages, hours, and working conditions in accordance with the 
provisions of the applicable agreement. Nonbargaining unit employees at 
EAS-17 and be.low may use the procedure in ELM 652.4 to appeal matters 
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666.25 Employee Relations 

other than suspensions or adverse actions. Non bargaining unit employees at 
EAS-18 and above may use these procedures to appeal letters of warning 
and emergency placement in a nonduty status. 

666.25 Nonbargaining Unit Appeals Procedures 
Non-probationary employees not subject to the provisions of a collective 
bargaining agreement may appeal removals, reductions in grade or pay, and 
suspensions or furloughs of 30 days or less under the provisions of Part 
652.2. Letters of warning in lieu of time-off suspensions may be appealed 
under the provisions contained in Part 652.3. 

666.26 Other Appeal Procedures for Prohibited Personnel Practices 
Allegations of violations of the provisions of 666 that cannot be brought 
through any other procedure may be sent to the following address: 

VICE PRESIDENT LABOR RELATIONS 
UNITED STATES POSTAL SERVICE 
475 L'ENFANT PLZ SW 
WASHINGTON DC 20260-4100 

Complaints filed with the vice president must be in writing and include as 
much specific information on the alleged violation as possible. The complaint 
is referred to the proper official. Allegations of violations of law are referred to 
the Inspection SeNice and/or the Office of Inspector General. The 
complainant will be informed in writing of the disposition of the complaint. 

666.3 Whistleblower Protection 
666.31 Allegations of reprisal for the release of information as set forth in ELM 666.18, 

raised by any Postal Service employee, should be addressed to: 

UNITED STATES POSTAL SERVICE OFFICE OF 
INSPECTOR GENERAL HOTLINE 

1735 N LYNN ST 
ARLINGTON VA 22209-2005 

Allegations of reprisal received from Office of Inspector General employees 
will be referred to an outside organization or individual for investigation. In 
such instances, the outside organization or individual will act in place of the 
Office of Inspector General, and the Office of Inspector General will act in 
place of Postal Service management, regarding the application of the 
procedures set forth in this section. 

666.32 Upon receipt of the allegations, the Office of Inspector General will conduct a 
preliminary review of the allegations. If the Office of Inspector General 
determines that the allegations warrant further review, a questionnaire may 
be sent to the complainant that must be completed and returned to the 
Office of Inspector General within 30 calendar days. The Office of Inspector 
General will review the completed questionnaire to determine whether it will 
investigate the allegations or decline further action and, instead, refer the 
allegations to Postal Service management. 
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If the Office of Inspector General declines to review allegations or terminates 
an investigation, it shall prepare and transmit to the complainant a written 
statement notifying the complainant of: 

a. Its decision not to review allegations or to terminate an investigation; 
and, 

b. The reasons for declining to review allegations or terminating an 
investigation. 

666.33 In addition to investigations of allegations submitted to the Office of 
Inspector General under ELM 666.31, the Office of Inspector General may, in 
the absence of an allegation, conduct an investigation for the purpose of 
determining whether there are reasonable grounds to believe that reprisal for 
disclosures protected by ELM 666.18 has occurred. 

666.34 The Office of Inspector General may recommend to the Vice President, Labor 
Relations, for purposes of ELM 666.3, a stay of any pending personnel action 
until the conclusion of the investigation and the issuance of a report if the 
Office of Inspector General determines that there are reasonable grounds to 
belie~e that the personnel action was taken, as a result of a release of 
information as set forth in ELM 666. 18. The Office of Inspector General shall 
provitie to the Vice President, Labor Relations, an interim report explaining 
the nature of the allegations of reprisal and the reasons supporting the Office 
of Inspector General's recommendation that a stay should be ordered. 

666.341 The Vice President, Labor Relations, or designee, shall, within three business 
days of the request, order the stay unless he/she determines that, under the 
facts and circumstances involved, such a stay would be Inappropriate. 

666.342 A stay shall not be for a period in excess of 120 calendar days from the date 
granted and it may be terminated by the Vice President, Labor Relations at 
any time. 

666.343 When the Vice President, labor Relations, or designee, does not order the 
stay, he/she shall advise the Office of Inspector General of his/her decision 
within three business days of the receipt of the request for a stay. 

666.344 Where the Vice President, Labor Relations does not order a stay, or where a 
stay has been ordered and it is subsequently terminated by the Vice 
President, Labor Relations, the Office of Inspector General may request that 
a Postal Service Administrative Law Judge order a stay of a personnel action 
for a period of 45 days from the date granted. 

a. A stay will be granted if the Administrative Law Judge finds that there 
are reasonable grounds to believe that a personnel action was taken, 
or is to be taken, as a result of a release of information. 

b. Unless denied, any stay under this subparagraph shall be granted 
within 3 calendar days (excluding Saturdays, Sundays, and legal 
holidays) after the date of the request for the stay by the Office of 
Inspector General. 

c. A stay may be terminated by the Administrative Law Judge at any time, 
except that the Administrative Law Judge may not terminate a stay on 
his or her own motion or on the motion of the Postal Service, unless 
notice and opportunity for oral or written comments are first provided 
to the Office of Inspector General. 
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666.345 When a stay has been ordered, the Office of Inspector General shall notify 
the Vice President, Labor Relations in writing immediately if the Office of 
lnsp~ctor General terminates an investigation. 

666.35 Except when the Office of Inspector General declines to investigate the 
complainant's allegations under ELM 666.32, no later than 120 days after the 
date of receiving complainant's completed questionnaire under ELM 666.32, 
the Office of Inspector General shall provide an investigative report to the 
Vice President, labor Relations. 

666.36 After.receipt of the investigative report, the Vice President, Labor Relations, 
shall advise the Office of Inspector General in writing of the Postal Service's 
deci~ion. 

666.37 Where the Postal Service determines that no action is to be taken or, where 
the Office of Inspector General determines that the action taken by the 
Postal Service is not corrective, the complainant may appeal and obtain a 
hearing before a Postal Service Administrative Law Judge under the 
following conditions: 

a. The complainant is a nonbargaining unit employee who does not have 
a right to appeal the matter to the Merit Systems Protection Board or 
through the hearing procedures set forth in ELM 652.2, 

b. The appeal is only available for personnel actions as defined in ELM 
669k, and, 

c. The Office of Inspector General has found a prima facie case of reprisal 
for whistleblowing. 

666.371 If the Administrative Law Judge finds that the Postal Service has established 
that i't would have taken the same personnel action in the absence of a 
discl9sure under ELM 668.1, no corrective action will be ordered. 

666.372 Where the Administrative Law Judge orders corrective action, such 
corrective action will place the complainant, as nearly as possible, in the 
position the individual would have been in had the improper personnel action 
not occurred. 

666.38 Complainants who raise an affirmative defense of whistleblower reprisal 
durin·g the appeals process for adverse actions set forth in ELM 652.23 and 
the cl'aim of whistleblower reprisal is not sustained, may file a written request 
within 30 calendar days from the date of issuance of the Step 1 decision for 
review of the whistleblower reprisal determination by a Postal Service 
Administrative Law Judge under the following conditions: 

a. The complainant is a nonbargaining unit employee who does not have 
a right to appeal the matter to the Merit Systems Protection Board, 

b. The complainant has made the allegation of whistleblower reprisal to 
the Offfce of Inspector General and the Office of Inspector General has 
found a prima facie case of reprisal for whistleblowing, and, 

c. There will be no hearing. The Administrative Law Judge's review will be 
limited to the record of the appeal. 

The decision on the allegation of whistleblower reprisal of the Step 1 official 
must be affirmed unless the Administrative Law Judge finds that it is 1) 
arbitrary, capricious, an abuse of discretion, or otherwise not in accordance 
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with law; 2) obtained without procedure required by laws, rule, or regulation 
hav~ng been followed; or 3} unsupported by substantial evidence. 

When the Administrative Law Judge does not affirm the decision of the 
Step 1 official, the Administrative Law Judge shall remand the appeal to the 
Step 1 official for issuance of a new decision on the merits. The Step 1 
official shall be bound by the Administrative Law Judge's finding regarding 
the allegation of whistleblower reprisal. 

667 Service Matters 

667.1 General Service Behavior 

667.11 Compiling Directories 
Employees may not compile or furnish restricted information for or otherwise 
assist publishers in compiling city directories for public use, nor request 
publishers to send free copies to them, nor accept any money or gratuity 
arising from publication of directories. 

667.12 Engaging in Campaigns for Changes in Mail Service 
Employees in active status must not engage in campaigns for or against 
changes in mail service. This regulation must not be construed to infringe on 
the rights to participate in labor organizations. 

667.13 Paying for Exchange of Positions 
It is unlawful for employees to give or receive payment, directly or indirectly, 
to affect an exchange of position in the same or different postal units, or any 
place in the public service. This offense is punishable by fine and 
imprisonment and disqualification from holding any office in the federal 
government. 

667.14 Manufacture of Rural Mailboxes 
Employees are prohibited from manufacturing or acting as the agent for a 
manufacturer of rural mailboxes. 

667.15 Loitering 
Carriers must not loiter or stop for unnecessary conversation on their routes. 
Employees must not linger about cases or racks after their tours of duty have 
ended or report at cases or racks before their tours are scheduled to begin. 

667. 16 Controversies With the Public 
Employees must not engage in controversies with customers, railway 
employees, airline employees, or other members of the public while on duty 
or on federal property. 

667.17 Obstructing the Mail 
Title 18 U.S.C. 1701 provides penalties for persons who knowingly and 
willfully obstruct or retard the mail. The statute does not afford employees 
immunity from arrest tor violations of law. 
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667.18 Giving Testimony or Campaigning for Additional Transportation 
Services 
Postmasters and other field officials must not furnish postal information or 
testimonial statements or letters that purport to reflect postal needs to civic 
bodies or rail or air common carriers to be used in support of applications for 
new or additional common carrier service at a given community. Such 
requests for postal information must be referred to Headquarters. When 
there are justifiable reasons for recommending changes in transportation 
services, postmasters and other field officials must furnish a complete report 
to the proper official at Headquarters and then await specific instructions 
before engaging in any local activity or hearing relative to such changes. 

667.2 Interception of Oral or Wire Communications by Postal 
Empfoyees 

667.21 Prohibition 

During the course of activities related to postal employment, postal 
employees may not record, monitor, or otherwise intercept the oral or wire 
communications of any other person through the use of any electronic. 
mechanical, or other device, nor listen in on a telephone conversation, nor 
direcl another to do so, unless all parties involved in the communication are 
made aware of and consent to such interception. 

667.22 Exceptions 
This prohibition does not apply to postal inspectors or Office of Inspector 
General investigators while acting in the course of their official duties, nor 
does it apply to authorized personnel conducting "Compliance and 
Monitoring" activities in accordance with Handbook AS-805, Information 
Security. All activity conducted in this area must be in accord with applicable 
federal statutes governing the interception of wire or oral communications by 
law enforcement officers. 

Call monitoring programs may be established by postal management for 
legitimate business purposes, such as quality assurance and training. Call 
monitoring programs must comply with any applicable federal statutes and 
regulations. 

667.23 Definitions 
For ttie purposes of 667.2, the terms oral communication, wire 
communication, intercept, and electronic, mechanical, or other device have 
the meanings used in 18 U.S.C. 2510. 

667.3 Records, Information, and Associated Processing Systems 
and Equipment 

667.31 Purpose of Controls 
Federal law and sound business practice require compliance with certain 
rules over the uses and protection of information and information processing 
resources owned by the Postal Service. These rules apply specifically to 
those types of Postal Service property emphasized in the definition at 669h. 
They are provided here for the information of current and former employees 
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and also for use by management as a basis for ensuring compliance and 
takinp disciplinary action, when appropriate. These rules supplement 667.18 
and §§L.g1 referred to earlier in Section 661.29. 

667.32 Prohibited Disclosures 
667.321 General 

Employees may not furnish to members of the public any Postal Service 
records or copies of records, or information taken from Postal Service 
records, including information contained in a computer system, unless it is a 
part of the duties of their position to do so. Decisions to withhold or disclose 
records and information must be consistent with applicable laws, Executive 
Orders, and Postal Service regulations and directives. Accordingly, the 
responsible official must consult with the Chief Privacy Officer (CPO), 
managin9 counsel for the appropriate field legal office, or the general counsel 
if there is any question as to the appropriate course of action. 

667.322 Personal [nformation 

Disclosing nonpublic information about an individual to another person or 
organization not entitled by Postal Service regulations to the information, 
without the signed authorization from the individual, is prohibited under 
penalty of law. See Handbook AS-353, Guide to Privacy and the Freedom of 
Information Act. 

667.323 Trade Information 

Disclosing any information not available for public disclosure as described 
under ASM 824 and Handbook AS-353, Guide to Privacy and the Freedom of 
Information Act, Chapter 3, to any unauthorized person or organization is 
prohfbited under penalty of law. 

667.33 Prohibited Uses 
667.331 Personal Use 

Use of Postal Service property (as defined in 669h) for personal enjoyment. 
private gain, or other unauthorized activity is prohibited, except that 
management at each Postal Service employment installation may permit 
employees to make limited personal use of postal office equipment, 
including information technology, (as defined in 669j). See Handbook 
AS-805, Information Security, Chapter 5, Acceptable Use. 

667.332 Damage 

Users will be held accountable for damage to postal property caused by 
negligence or intentionally destructive acts. 

667.333 Bypassing Security Controls 

Bypassing or attempting to bypass established security controls in violation 
of the Administrative Support Manual (ASM), Chapter 8, is prohibited. 

667 .334 Sanctions for Misuse 

Use of postal equipment in violation or excess of 667 .33 (Prohibited Uses) 
may result in limitations on future use, administrative action, disciplinary 
action, criminal penalty, and/or personal financial liability. 
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667.34 Protection Responsibilities 
Employees must protect all information about individuals, customers, all 
other Restricted Information, and all National Security Information against 
unauthorized use and disclosure. 

667.35 Rep9rting Violations 
See 665.14. 

668 Legal Assistance Provided by the Postal Service 

668.1 Representation of Postal Service Employees by the 
Department of Justice in Civil and Criminal Cases 

668.11 General 
Under the following procedures, an employee (hereby defined to include 
present and former employees or their estates) may be provided 
representation in civil proceedings and in state criminal proceedings in which 
they are sued, subpoenaed, or charged in their official capacity, when the 
actions for which representation is requested reasonably appear to have 
been performed within the scope of their employment, and providing 
representation would be in the interest of the United States. 

A provision of the Federal Tort Claims Act prohibits suits against individual 
Government employees (including Postal Service employees) for loss, 
damage, or destruction of property or personal injury or death when caused 
by the negligent or wrongful act or omission of the employee while acting 
within the scope of his or her employment (Title 28, U.S.C. Section 2679). 

668.12 Procedure for Requesting Legal Representation by the 
Department of Justice 

668.121 Employee Responsibilities 

An employee who believes he or she is entitled to representation by the 
Department of Justice in a proceeding must promptly submit a written 
request for that representation, together with all process and pleadings 
served, to the employee's installation head. Failure to submit a request 
promptly may prevent the processing necessary to obtain approval of the 
employee's request. In order to give a request proper consideration, it must 
contain a detailed statement from the employee of his or her knowledge of 
the sabject matter of the proceeding and be accompanied by all pertinent 
documents. The Department of Justice asks that the letter requesting 
representation be addressed to the: 

ASSISTANT ATTORNEY GENERAL CIVIL DIVISION 
DEPARTMENT OF JUSTICE 
WASHINGTON DC 20530-0001 

but that the request letter not be sent directly to the Assistant Attorney 
General. The request is to be sent directly to the employee's installation 
head, who will in turn forward the request in accordance with 668.122. The 
Department of Justice requires that the request contain: 

a. The date the employee was served. 
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b. The date on which the employee must respond or appear at a 
proceeding. 

c. A statement that the employee has read the complaint; that all conduct 
related to the allegations in the complaint occurred within the scope of 
the employee's official duties; and that such conduct was done in the 
good faith belief that it was proper. 

d. A statement describing in detail the employee's knowledge of the 
subject matter of the complaint. Failure to provide a detailed statement 
of the facts may prevent the processing necessary to obtain approval 
of the request. 

668.122 lnstaJlation Head or Higher Level Official Responsibilities 

The installation head or next higher level or other designated official must: 

a. Add to the employee's request a separate statement indicating 
whether they believe the employee was acting within the scope of his 
or her employment at the time of the conduct which is the focus of the 
suit, subpoena, or citation. 

b. Forward the request without delay to the managing counsel for the 
area in which the proceeding arose. 

c. Submit a covering transmittal memorandum to the managing counsel 
containing a recommendation as to whether providing the employee 
representation would be in the best interests of the Postal Service and 
a statement detailing the installation head's or appropriate designee's 
knowledge of the subject matter of the case. 

668.123 Postal Jnspeciion Service and Office of Inspector Genera I 

Postal Inspection Service personnel and Office of Inspector General 
personnel should follow procedures established by the chief postal inspector 
and inspector general respectively to request representation by the 
Department of Justice rather than follow the procedures set forth in this 
section. 

668.124 Criteria for Granting Representation 

The Oepartment of Justice provides representation at its discretion and only 
after it determines that the employee acted within the scope of his or her 
authority and that such representation would be in the best interest of the 
United States. 

668.125 Department of Justice Representation 
I 

Upon determination by the Department of Justice that an attorney will 
represent an employee, the employee will be so notified, and will be provided 
information about the nature of Department of Justice representation. 

668.2 Reimbursement of Employees for Legal Fees, Judgments, 
and Settlements 

668.21 Legal Fees 
An employee whose request under 668.12 has been denied for any reason 
may request reimbursement for legal fees incurred by his or her use of 
private counsel through the appropriate managing counsel. 
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668.22 Judgments and Settlements 
AA employee who has filed a request for representation under 668.12 may 
file a request for payment of any adverse judgment or settlement with the 
appropriate managing counsel. 

668.23 Criteria for Reimbursement 
Each request for reimbursement for legal fees, judgments, or settlements will 
be considered by the managing counsel on its individual merits after the case 
is concluded. Generally, reimbursement will be made if: 

a. It is equitable and fair to do so. 

b. The employee acted reasonably, within the scope of his or her 
authority, and not recklessly, in bad faith, or with obvious indifference 
to instructions. 

c. The amount requested is reasonable, and reimbursement is deemed to 
be in the best interest of the Postal Service. 

668.3 USPS Governors and Officers 

668.31 Requests for Legal Representation 
The provisions of 668 apply also to the governors and officers and inspector 
general of the Postal Service. If such persons are named as defendants and 
desire to be represented by the Department of Justice, they must submit 
their requests in accordance with 668.12 to the general counsel. However, 
the Chairman of the Board of Governors and the postmaster general submit 
their requests directly to the General Counsel. The Inspector General submits 

I 

the request through the OIG General Counsel to the USPS General Counsel. 

668.32 Legal Fees 
A pe~on covered by 668.3 who is represented by private counsel may apply 
to the general counsel for payment or reimbursement for legal fees. The 
general counsel will exercise discretion according to the criteria in 668.23. 

668.33 ~udgments and Settlements 
A person covered by 668.3 may apply to the general counsel for payment or 
reimbursement for any adverse judgment or settlement. The general counsel 
will exercise discretion according to the criteria in 668.23. 

669 Definitions 
Definitions of terms used in 660 are: 

a. Postal SeNice - the United States Postal Service as established by 
39 u.s.c. 201. 

b. Employee - an individual appointed to a position, temporary or 
permanent, within the Postal Service, or hired as an execut ive under an 
employment contract, including a substitute. The term employee does 
not include a governor of the Postal Service. 

c. Person - an individual, a corporation, a company, an association, a 
firm, a partnership, a society, a joint stock company, or any other 
organization, institution, or entity. 

d. Official responsibility - direct administrative or operating authority, 
whether intermediate or final, and either exercisable alone or with 
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e. Employee's interests - the interests of an employee, his or her spouse, 
his or her minor child or children, and other individuals related to the 
employee by blood who are residents of the employee's household. 

f. Business dealings with the Postal Service - any contract, work, or 
business, or the performance thereof, or any litigation arising out of or 
involving any contract, work, or business, or the sale or acquisition of 
any real or personal property, or any interest in property, whose 
expense, price, or consideration is payable by or to the Postal Service. 

g. The Standards of Ethical Conduct - the Code of Ethical Conduct 
consisting of the regulations published in 5 CFR 2635, 5 CFR 7001, 
and 39 CFR 447. 

h. Property - includes records and recorded information regardless of 
their storage medium (e.g., paper, magnetic surfaces, film, etc.); 
information processing equipment such as computers and word 
processors, along with their peripheral and terminal devices; filmers, 
duplicators, and copiers; and information systems software. 

i. Information system executive - a Postal Service official who 
prescribes the existence of, and the policies for, an information system. 

j. Office equipment - includes, but is not limited to, personal computers, 
printers and modems, computer software (including Web browsers). 
telephones, facsimile machines, photocopiers, consumable office 
products, and office supplies. 

k. Personnel action - means an appointment, promotion, adverse action 
or other disciplinary or corrective action, detail, transfer, reassignment, 
reinstatement, restoration, reemployment, performance evaluation, a 
decision concerning pay, benefits, awards, education or training that 
may reasonably be expected to lead to an appointment, promotion, or 
performance evaluation, a decision to order psychiatric testing or 
evaluation, or any other significant change in duties, responsibilities, or 
working conditions. 

670 Diversity, Equal Employment Opportunity, and 
Affirmative Action 
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e71 Diversity Overview 
All employees share responsibility for achieving the Postal Service's 
corporate goals for responding to the voices of the customer, the employee, 
and the business. To create the required balance between employee 
satisfaction and customer satisfaction, the Postal Service must employ 
strategies and values that promote fairness and opportunities, instill pride, 
and enhance safety in the workplace. 

For such efforts to be successful, the Postal Service must manage the 
dive~ity of its workforce so as to build an inclusive environment that 
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respects the uniqueness of every individual and encourages the 
contpbutions of people from different backgrounds, experiences, and 
perspectives. This management of diversity must be reflected in recruitment, 
selection, promotion (including succession planning and opportunities for 
training and development), and retention of employees. 

Integrating these values and strategies into the corporate culture requires 
leadership's full commitment. 

672 Federal Legal Requirements for Equal Employment 
Opportunity and Affirmative Action 

672.1 Laws 

672.2 

Equal employment opportunity (EEO) is required by federal law: 

a. Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. 2000e 
through 2000e-17, makes it illegal to discriminate in employment on 
the basis of race, color, religion, sex, or national origin. 

b. The Age Discrimination in Employment Act of 1967, as amended, 29 
U.S.C. 621 through 634, prohibits employment discrimination based 
upon age (age 40 and older}. 

c. The Rehabilitation Act of 1973, as amended, 29 U.S.C. 791 through 
794a, forbids federal employers from discriminating against individuals 
with physical or mental disabilities. It also requires federal employers 
(1) to adopt an affirmative action plan for the hiring, placement, and 
advancement of individuals with disabilities and (2) to make reasonable 
accommodation to the known physical or mental disabilities of 
qualified individuals with disabilities unless the accommodation would 
pose an undue hardship. 

d. All of these laws forbid reprisal for participating in protected EEO 
activity (e.g., filing a complaint, appearing as a witness}. 

The Postal Service also complies with the Equal Pay Act, 29 U.S.C. 206(d), 
which prohibits sex-based wage discrimination, and with the Architectural 
Barriers Act, 42 U.S.C. 4151 through 4157, which outlines accessibility 
requirements. 

Executive Orders and EEOC Regulations 
ExecLtive Order No. 11478 requires federal agencies to establish and 
maintain affirmative programs of equal employment opportunity for all 
employees and applicants. 

EEOC regulations require all federal agencies, including the Postal Service, 
to file Affirmative Employment Plans (AEPs). These plans provide information 
on the status of protected groups in each agency. The EEOC reviews and 
approves the plans. 

Protected groups identified by EEOC regulations are women, Blacks, 
Hispanics, Asian Americans/Pacific Islanders, American Indians/Alaskan 
Natives, and individuals with disabilities. 

The procedures for processing complaints of discrimination are contained in 
29 CFR 1614. 

ELM 24 



Employee Relations 673.221 

January 2011 

672.3 Office of Personnel Management Guidance 
OPM provides guidance to the Postal Service on variations of the Federal 
Worrlen's Program, the Hispanic Employment Program. and the Selective 
Placement Program for Individuals With Disabilities. 

673 Policy 

673.1 General EEO and Affirmative Action Goals 
The Postal Service seeks to: 

a. Ensure fair employment practices at every level of the organization, 
making equal employment opportunity a way of life in the Postal 
Service. 

b. Provide programs and opportunities that assist all employees in 
gaining the skills and experience necessary for advancement 
consistent with their abilities and personal goals. 

673.2 Specific Commitments 

673.21 Ensuring the Representation of All Employee Groups in All Levels 
of Employment 
The Postal Service is committed to following the EEO laws and their 
application to all employment matters, including those related to affirmative 
action, and to providing reasonable accommodation as required by law 
where Individuals with disabilities are employed or will be employed. 

The goal of affirmative action within the Postal Service is to ensure that 
postal recruitment, retention, development, and promotion practices 
effectively draw upon and support the diversity of the communities the 
organization serves. 

To help bring that about, the Postal Service operates special emphasis 
programs (e.g., the Women's Program and the Hispanic Program) and other 
affirmative action activities to help ensure that all employees and 
applicants - including women, minorities, and individuals with disabilities -
are able to compete for employment and for opportunities at all levels of the 
organization. 

673.22 Prohibiting Discrimination and Harassment 
673.221 Discrimination 

The Postal Service is committed to ensuring a workplace that is free of 
discrimination and to fostering a work climate in which all employees may 
participate, contribute, and grow to their fullest potential. 

Through the EEO Complaint Processing Program, the Postal Service 
maintains a process of EEO counseling and investigation for addressing and 
resolying complaints that arise from alleged discriminatory practices. As an 
alternative to precomplaint EEO counseling, the Postal Service also offers 
the dfspute resolution process titled Resolve Employment Disputes Reach 
Equitable Solutions Swiftly (REDRESS). 
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Handbook EL-603, Equal Employment Opportunity Complaint Process, 
provides the procedures for processing complaints of discrimination, as 
contained in 29 CFR 1614. Publication 94, REDRESS, provides an 
introduction to the alternative dispute resolution process. 

673.222 Sexual Harassment 

The Postal Service ls committed to providing a work environment free of 
sexual harassment. Sexual harassment is improper and/or unlawful conduct 
that undermines employment relationships as well as employee morale, and 
the Postal Service will not tolerate its presence in the workplace. Employees 
who are found to have engaged in sexual harassment should expect serious 
disciplinary action, up to and including removal. 

Postal employees who believe that they are the victims of sexual harassment 
may bring the situation to the attention of impartial supervisors or Human 
Resources managers at the appropriate organizational level. Any possible 
criminal conduct should be reported to the Postal Inspection Service, the 
Office of Inspector General, or both. 

Employees who believe that they are victims of sexual harassment but 
choose not to pursue a complaint through one of the above established 
procedures may seek relief through the EEO complaint process, grievance 
arbitration procedures for bargaining unit employees under the collective 
bargaining agreements, or, where appropriate, the nonbargaining unit 
grievance and appeal procedures. 

673.223 Sexual Orientation Discrimination and Harassment 

The Postal Service is committed to fair treatment of all its employees. 
Harassment and disparate treatment based on actual or perceived sexual 
orientation or identity are not permitted or condoned. Complaints of 
discrimination based on sexual orientation or identity are not permitted under 
Title VII of the Civil Rights Act of 1964. However, employees should report 
any variance from this policy to a management official at the earliest 
opportunity. 

673.3 Diversity, EEO, and Affirmative Action Accountability 

673.31 Employees 
All employees are expected to treat each coworker with dignity and respect. 
In accordance with the laws of this nation, employees must refrain from 
discrimination based on race, sex, national origin , or any other category 
protected by the EEO laws. Employees also have the responsibility for taking 
appropriate steps to ensure a workplace free of sexual harassment and 
sexual orientation discrimination and harassment. 

673.32 Management 
All executives, managers, and supervisors share in the responsibility for 
successfully managing the diversity of the workforce and implementing EEO 
and affirmative action programs. Managers and supervisors are also charged 
with the responsibility of educating employees about preventing sexual 
harassment. If harassment occurs, managers and supervisors are 
responsible for conducting a prompt investigation of the allegations and 
takin~ immediate and appropriate remedial action (see Publication 552, 
Man~er's Guide to Understanding Sexual Harassment). 

ELM 24 



Employee Relations 675.11 

January 2011 

674 Organizational Responsibilities 

674.1 Deputy Postmaster General 
The deputy postmaster general (DPMG) is the EEO and affirmative 
employment official for the Postal Service and is the principal advisor to the 
postmaster general and chief executive officer. Under the authority of the 
DPMG, the vice presidents of Diversity Development, Labor Relations, and 
Employee Resource Management are responsible for recommending 
policjes and developing programs to address the EEO, affirmative action, 
and diversity objectives. 

674.2 Functional Organizations 

674.21 Diversity Development 
The vice president of Diversity Development is responsible for overseeing the 
Postal Service national affirmative action and diversity development activities, 
including developing Affirmative Employment Plans that outline the 
implementation of all special emphasis programs and preparing accomplishment 
reports at the Headquarters, area, and performance cluster levels. 

674.22 Labor Relations 
The vice president of Labor Relations is responsible for the Postal Service 
EEO Complaint Processing Program. This official or a designee renders the 
final agency decision of the Postal Service regarding complaints of 
discrimination emanating from employees or applicants for employment at 
Headquarters, at Headquarters field units, and in the Inspection Service. 

674.23 Employee Resource Management 
The vice president of Employee Resource Management is responsible for 
developing and implementing Postal Service policies related to the 
employment, placement, and promotion of employees within a diverse 
workforce, with particular responsibility for protection of rights of veterans, 
disabled veterans, and other individuals with disabilities. 

674.3 Diversity and Affirmative Action Advisory Committees 
I 

The guidelines for establishing Diversity and Affirmative Action Advisory 
Committees appear in the current issuance of the management instruction 
on Diversity and Affirmative Action Advisory .committees. 

67s Affirmative Action Activities 

675.1 Special Emphasis Programs 

675.11 Nature of Programs 
Special emphasis programs have been established within the framework of 
existing EEO and affirmative action laws, policies, and regulations. The 
special emphasis programs include the Women's Program, the Hispanic 
Program, and other special emphasis programs for other legally protected 
groups - Blacks, Asian Americans/Pacific Islanders, American Indians/ 
Alaskan Natives, and individuals with disabilities - as well as for veterans 
and '1-hite males. 
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Employee Relations 

These programs focus attention on the special needs, obstacles, and 
concerns of certain protected groups when they are underrepresented in 
Post~I Service employment (though they may be well represented in the 
civilian labor force) or when they are underrepresented at higher levels of 
postal management (though they may be well represented in the bargaining 
units',or in lower level management). 

The Postal Service is committed to ensuring that these programs receive the 
necessary management attention and support. 

675.12 Objectives 
The primary objective of the special emphasis programs is to ensure that all 
emplpyees are fully utilized in the Postal Service workforce and that they 
have!1an equal opportunity to compete in every aspect of employment, 
including but not limited to recruitment, hiring, retention, training, career 
development, and promotions. 

These programs do not seek preferential treatment, but ensure equality of 
opportunity through positive actions taken to eliminate barriers and through 
a continued commitment to achieving the goals and objectives set in the 
Affirmative Employment Plans. · 

675.13 Additional Information 

675.2 

675.21 

675.22 

676 

Additional information can be found as follows: 

a. The. infonnation on the Postal Service Women's Program definitions, 
responsibilities, program focus, program personnel, program 
evaluation, and reporting requirements is currently under revision. 

b. For information on the Postal Service Hispanic Program definitions, 
responsibilities, program focus, program personnel, program 
evaluation, and reporting requirements, see the current issuance of 
management instruction Postal Service Hispanic Program. 

c. For information on the Rehabilitation Act of 1973, reasonable 
accommodation, disability definitions, and employment and placement 
issues, see Handbook EL-307, Guidelines on Reasonable Accommodation. 

Career and Diversity Awareness Conferences 

Objective 
Career and Diversity Awareness Conferences are group sessions designed to 
provide information on matters both postal and nonpostal about career and 
persdnal growth, planning, developmental resources, and diversity. The major 
goals! of the conferences are to recognize the inherent value of diversity in the 
Postch Service, to provide practical infonnation, and to create an awareness of 
the o~portunities available to all employees in the Postal Service. 

Addi~ional Information 
l, 

Specific information on conducting career and diversity awareness 
confSrences can be found in the current issuance of the management 
instrJction Career and Diversity Awareness Conference Guidelines. 

On~Site EEO Evaluations 
[Reserved.] 
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Equa'J Employment Opportunity Polley Statement 

The United States Postal SeNice reaffirms its long-$tandln9 oommitmenf to equality of 
opPQrtunity in every aspect of employment Equal employment opportunity (EEO) is not 
only a legal requirement under our nation's laws. :but also a business imperative. EEO is a 
critical componeMt of the Postal Service's efforts to recruit, develop, and retain the most 
qualified , diverse workforce to support our organization's strategic mission of delivering to 
every household in America. 

ft is the policy of th~ Postal Service that all employees and applicants for employment be afforded 
equal opportunities in empldymentwithout regard to race, color, sex. n.atlon.al orig.in, religion, age 
{40 and above). physical or r.nental disability, or genetic information. Employment actions based 
on any of these protected categories are illegal. 

The Postal Service is also unequivocal in irs opposition to aH forms of discrimination including 
harassmenl bas.ad on race. bolor, sex (including sexual orientation, gender identity. or gender 
stereotyping), national origin~ religion, age, physical or mental disabllfty, genetic information, or in 
reprisal for participaUng in EEO activity. All employees must refrain from practicing or tolerating 
discrimination or harassment. 

Employees 1ound to tfave ta~en ac_tions that violate th!s policy·and our country's EEO laws may 
tre subject to corrective action up lo and including removal from the Postal Service. 

All of us-executives, managers, supervisors, and employees--share In the responsibility for 
successfully Incorporating th'e Postal Servlce·s policy on equal employment opportunity in every 
aspect of our duties and corr)plying with this country's EEO laws, 

4 t;,' i-:•·.AV .... ,, l't i\fi'\ Sl/V 
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~ UNITEDST~TES 
~ POS1'tl.L SE'f?VICE 

October 4, 2010 

Postal Service Policy on Workplace Harassment 

The United States ?osta! Service·t· 1$ commi•!ed to providing a work en'lironment rr~e of 
harassment based upon ra~. color. religion. sex (inchJd1ng ge-Mer 1den!iti1 and genoer 
stereotypes), national orig1A. age. mental or Physic.al disatrihty, sexual orientation. genetic. 
information. or in reprisal for an employee or applicant's wmplarnt a.boul or oppo$lfiM to 
discrimination or participation io any process or proceeding designed io remedy disaiminatron 
The Postal Service's WOtkP,la<:.e must be one in which all employees are 1reate0 with digmty and 
reio.pect by $upervlG.ors. E-vt;fordinates, and co•Nork.ers. $1.1pervisors and managers ~Yill take 
prom.pt action to prevent. a;ci<rress. and ramooy workp.lace ·coriduct that ;s contrary to lhis policy. 

Prohibited Activities 

Hara:ssment Is wn"velcomer~erbal or physical cooduci., wl'lidl js. so severe or pervasive tha< it 
1nterteres Witt\ 0t changes the c:0111ditia11s of one's employmant by crea&ing .a. hostile, intimidating. 
or abustve wor1<1ng envlronioent Examples rnay include, but are not limited ro, making olfens.ive 
or derogatory comments o~; en9agfr19 In phyaicafly threatening, intimidating, or humiliati n9 
ooha'lior based U?Qn :-ace, \e»lot, rell9ion. sex (1Mluding gender i<lenttt:y and gender stereotypes) 
national oog1n, age~ mental~or physl(:al disability sexual orientation. genetic ;nformatlon. or lr> 
reprisal for all emproyee or;applicant's comp!a1nl about or opposition t~ d~scrimina1Jetn or 
participation 1n any ptocess: or proceeding designe-d to remedy discrimination. These ac;Mties 
are prOhitM:ed l>V Postal Service policy and may amoum to h.ara&sment in violation of fede~a! anh
d1scnminatioo !aw$ Viotahon of thir. policy may result in disciplinary ac;on up to and incfudmg 
term~nation The Postal Service is committed to providing its €1'00IO"yees a sate. productMr. ar.(.I 
inclusive workplace and will tolerate nothing te$s. 

Sexua• narassment is defined as unwelcome sexual advances. requests for sexual favors .. or 
oiher verbal or physical i:Ociducl of a sexual nature such as.. but not limited to.: mak1n9 or 
threatenmg to make employment decisions based cm an .employee's submission to. or reiectior: 
of. sexual advances or req"ests tor sexual favors: deliberate or repeated unsolic•te.., rematk:s with 
a s-exual connotation or p!'lysi.cal contact of a sexual nature th<'lt is unwe-loome to tha reeipi.cmt or 
benavior lhat creates a susiainad hostile or abusive work environment so se'llera or peivas1ve 
~1at it unreasonab4y interferes wtth or c:hanges the conditions of one's emplo~•me:'lt. 

Allhough n.ot every· instance of inappropriate behavior may fit the !ega.I definition of harassment, 
$.uch behsvtor in 1he workp~ uodermmee morale and violate$ the Postat Service'~ standards •.>f 
conduct. Disciplinary action may resu1t even it tile conduct does not constinit~ hafassmen1 1.mder 
the lai.v. 

Management Res:ponsfbiihy 

Alf managers and supervis~rs are res~onsible tor preventing haras$ment .and inappropo:ate 
behavK>r that could lead fo ~llagaf harassmffit. and must r.espond promptly when they leam of any 
-s.IJcil com:luct Any mana9~r <.>r &1,1per11isor wha recelv~s Ji! compl<iint mus.t se-e that a prO'T\pl and 
1tlOf'009h investigation is oc:if!ducted. hlv<1sligations of all forms of tiarassment must be done in 
accordance with tl'>e ·1n1tialiMeriagement lnquity Pro~s (IMIP},'' Materials ave ava~1ao1e rn 
Publication 552, Manager's. Guide lo Understanding lnvvsogating, ;,n<J Preventing Hem1ssmt'7nf. 
When harassment or iMJ)ptopri9t.e conduct .s totlnd, managers mus1 take pr¢mpt ati<l effective 
corrective action. 
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Employee!>' mghts and R~sponslbllitl&s 
h 

Postal Se.·vioe emplr>ye.es ,~110 bel-leve th~H thP,y a(~ the victims ofharass."nent prnhiMeo undef 
this poltcy (•.e .• harassmant~baS€d o-n :rare. color. relil}ioo, sex (ir.tludin~ ger:.d·et 1dent1ty Oi " . gender stereorype~) . nation~ origjn, age, rnent.al or phys!C<ll disab1111y, S@.X.Ual onentaoon. gei·et1c 
1oto1mat1ot\ or in repnsar for ·an .employee Of applicanrs comptairtf about or oppositJ.or; to · 
f.Jiscnm1naoon or participati9.n in any proces$ Qr pro---eeding dasigned Lo t~medy diseii tnir,ation) 
or wflo havE! witnessed suet) harassment or mappmpriate conduct. wtifch could lead to ilt-egar 
harassment. shculd bnng tiie srtU1i3tion t-0 the attetition. of a su,paMsor a manager. or ll'!e 
maM.19er of Ht1man Resourfes to address rnost forms of harili$ment dE!'$Ctibed abo ... e. R~ie1 to 
Poblic.at1on 55~. Employee ~s Guide to Uoo8rstanding, Preventing, and Reporting Harassment tor 
furtner 1nfo(ma1ion. In accd.roance ~h this poiicy, superviso~. mana~ers, man.agets of Human 
Resources. or the ll:C~>i1 tJJg~~r-level manager (HO and HQ field units) are responsJ.llle fO' ensuring 
that d1 rect and prompt actioh is. t31<en to 1M~st19ate ~n6. where appropriate, remedy such 
misi;or.durc~ wtien brou-gh1 t# them· attention. The Postal Service will prolect triP. c:onfo;ientiahty o" 
harassrnenl r;;omp!air.iants I~ the extent possf~ 

Federal law requires the Pdktat Serv1Ce~ to artord ~V(ll emproymMt op()Ot1\H1i!'y' to tmpJo:;ees 
and .applicant$ for eimpil))'rrl~nt re.gardless of race. oorc:r. religion. national or~~in . sex. age (40• J 
pnysical Of men:tal· disa,bility,1 and genetic ·itientfficij.tiOn employment <bscriminatii;m or re:pnsal fl:n 
eogaging In .an EEO-protecF-d activity ;is prohibited. Employees pu.rsuin·;J an EEO complaint 
should contact the Postal S~rvic.(! EEO centr.afi7.e<l in~ake center within ~S d;;ays of the c;on<:l uct 
9•V!1l9 fl$e ~o the c-J!?llm 1n order to preserve meir l'ights under federal law Employees making a 
ccrnplaint can call kit! tree ·f..as.s .. t:EO-USPS (1 ·888-336·6717> Oeat and' Han:i-of-Heanr.g 
employees ean ca!I 1-888-~Tl!>,.2914 (F'adefC!ll Ruiay Service}. In ad<iition. bar.·ga1ning uni! 
empioyees may seek relief ~:rmrgl1the9t1evance-art>ittatiOt1 PfOCecilHes .. Md 1f al.'Jp.Hcable. 
oon-baf9a1nmg unll 0m p1oy-~es may u$e the grievarice procedures. described 1n :SeciJon 652.4. 
Efflpf()yee entJ LatxJt Rufat~os Mtmwil. 

:; 

~! 

Arregc;itions rnvolvin9 any po"Ss1b-le crimin~l misoonduct sh.01.11d be report~d to !he appr<>pnate law 
enforcemern aufhonties as lollo•Ns: any physical m1scondur..:t relating ro v10rlriplace harassment 
(i e any pnysir.al assault. threat of s physical assau lt. or ~1aikmg) ~ho1.1ld t:~ reported to the 
Postai I 11spect1on Service; uw of any electron 1c device. computer or ! ncerne·i to transmit 
1hre;;itenmg or harassing comrnwmca;1or.s. oosc.ene or 1noer..ent 1ma9e$ an4:1 n'liit~ials. shou~ be 
feponoo to the Office ,:>f Inspector Gener.al ~OIG) . 

Repfi:sal .a~ainsi amploye~s who raise a claim of harassment. report inappropriate c<:H1duct. er 
PfO'\'ide ev1d~e in a11y 1nwli!filigat1on. •S 111ega1and1;tm re$U.fl in d1t;cipli ti~ry action an.a Shouid be 
ref-eneti to the l11spection Service er OIG as appropriate. 

The Postal Serl/ICe will oot tolerat& any type of harassment. inappropriate coriduct. or reprisal in 
file wotkplace 

~£.;4_ 
UJohn E. Potter 



Appendix D - Written Training Plans 



d UNITEDSTjjTES 
POSTIJL SERVICE 

Strategic Training Initiatives for FY2010 

Training Requirements Proposal 

Overview 
Proposal Submission Date: March 6, 2009 

Title of Training "I AM" Diversity Initiative 

Functional Area Human Resources 

Program Contact Name: William R. Farley 

Title: Inclusiveness & Diversity Analystrrl 

Phone: 202-268-1617 

Sponsor (functional Vice Name: Susan M. LaChance 

President} Title: Vice President, Employee 

Development and Diversity 

Phone: 202-268-6566 

Th is training form and other referenced forms are available for download at http://pde.usps.gov/STI/. 

lf your functional area does not propose any mandatory training, please complete the sponsor information, 
I 

check the box below, and return t~is signed document to Grace G. Critton, Learning Deployment and 

Support; W.F. Bolger Center•for L~adership Development; 9600 Newbridge Drive; Room 234; Potomac, 

Maryland 20854-4436; phone: 301-983-7264. The suggested response date is March 6, 2009. 

0 We do not propose any mandatory training 
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Training Purpose 
Provide United States Postal Service (USPS) employees (craft, EAS, PCES, casual. temporary, transitional, 
Postmaster Relief, new hires) with strategic and functional understanding of workplace inclusiveness. 
Advise them of their Equal Employment Opportunity (EEO) rights and remedies under Federal 
antidiscrimination laws in accordance with the Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002 (No FEAR Act), Public Law 107-174, and in accordance with the Equal Employment 
Opportunity Commission's (EEOC) Management Directive 715 (MD-715). This law requires each Federal 
agency shall provide to the employees of such agency, training regarding their rights and remedies. 

Messaging will focus on fostering employee engagement and inclusion. Today, creating a workplace that 
understands diversity is a business imperative to maximize efficiency and productivity. 

The three phases are: 

• Phase I - I AM ... 
• Phase II - I AM responsible for ... 
• Phase Ill - I AM aware ... 

This training will advise all employees (craft, EAS, PCES, casual, temporary, transitional, Postmaster Relief, 
new hires) of their rights and remedies under Federal antidiscrimination laws and Whistleblower Protection 
regulations in accordance with the No Fear Act, Public Law 107-174, and in accordance with the EEOC MD-
715. The law requires training of all employees no longer than every two (2) years. 

Business Case 
Assessment of Needs 
The No FEAR Act was signed into• law May 15, 2002, and became effective October 1, 2003. Section 202 of 
the Act requires agencies to notify1and train all employees regarding their rights and remedies under the 
federal antidiscrimination laws that apply to them. Regulations issued by Office of Personnel Management 
(OPM) require initial training (provided in FY2006 and subsequent training in FY2008) and periodic training 
(no longer than every two (2) yea~) of all newly appointed employees. This training is the periodic training 
required in FY201 O under the law and OPM regulations. The EEOC's MD-715 also requires that all 
employees and supervisors receive training on the operation of the EEO process, protections afforded to 
employees, related policy statements, and reasonable accommodation procedures. 

Alignment with Corporate Direction 

Over the last two decades, U.S. businesses have dramatically changed the way they define and discuss 
diversity in the workplace. Once seen as primarily a hiring task related to affirmative action, diversity has 
evolved to include many dimensions beyond gender and race, including age, class, disability, religion, and 
family situation. More recently, many companies have shifted their focus from diversity alone to diversity, 
employee engagement, and inclusion. Therefore, we would like to bring that message forward and also 
comply with the requirement to inf~rm our employees of their EEO rights and remedies. 

I 

The Postal Service is committed to providing equal opportunities for all employees. Awareness is the key to 
ensuring a workplace free of unla~ul and inappropriate conduct. The Postal Service is delivering on its 
commitment to improve the work environment by providing training to all employees with information 
regarding EEO laws and remedies as required by federal law and regulations. 
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Analysis of Proposed Training 

Training Design 

Audience(s): 

All employees (craft, EAS, PCES, casual, temporary, transitional, Postmaster Relief, new hires). 

Training Content 

Phase I - I AM ... - To engage employees and foster an inclusive environment we must emphasize the 
importance of the Postal Service as a great corporate citizen valuing everyone's contribution. This phase will 
highlight employee involvement in areas beyond their jobs - as volunteers, donors, survivors, and heroes. 

Phase II - I AM Responsible for ... - Affirm everyone's commitment to personal and corporate 
responsibilities, which are viable to the success of the Postal Service for many years to come. This phase 
will highlight employee's responsibilities to each other at work and to the Postal Service - managing costs, 
owning careers, and focusing on customers. 

Phase 111-1 AM Aware of . .. - In compliance with the No FEAR Act Law, it is important that all employees 
are made aware of their rights and remedies under federal anti-discrimination protection laws. This phase 
will address the rights of valued employees to be treated with dignity and respect, and offers remedies 
employees may pursue if they believe they have not been treated correctly. 

Delivery Methods 

Postcard mailings to all employees 

Postal Link articles 

Screensavers 

Postal Vision 

Stand up Talks 

Training providers 

Managers/orientation instructors 

Costs and Benefits 

Costs 

Go to attached table entitled Cost Summary of Proposed National Training. 

Benefits (quantifiable and un-guantifiable) 

Go to attached table entitled Benefits Summary of Proposed National Training. 
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Benefits Summary of Proposed National Training Initiatives 
Sponsor: Vice President. Employee Development and Diversity 

Non-Quantifiable 
Title of Training Rationale Description of Benefits Quantifiable Value (3) Value (4) 

"I AM" Diversity Initiative Required by Public Law 107-174 Will demonstrate the Demonstrate to 
(No FEAR Act) and the Equal commitment of.the USPS to employees that 
Employment Opportunity a workplace free of USPS is committed 
Cornmission's-ManageJlJ_eni discrimination. to"a=work 
Directive 715, and to raise environment free of 
awareness of the value diversity discrimination. 
brings to the workplace. 

$0 

$0 

$0 

$0 

$0 

$0 

$0 

$0 

(1) Rationale: State the major reason the course should be made mandatory, such as OAR, legal compliance, OSHA, FAA, EPA, or labor contracts. 
(2) Description of Benefits: Identify potential value of the trainir.ig in terms of increased productivity, cost savings, increased revenue, reduced accidents, etc. 
(3) Quantifiable Value: Quantify the projected benefits described in Column 3; for example, cost savings in dollars, increased revenue in dollars, etc. 
(4) Non.Quantifiable Value: Describe the value of training in terms of morale, leadership, organization cultur~,J,>Ublic image, etc. 
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Cost Summary of Proposed National Training 
Sponsor: Vice President. Employee Development and Diversity 

Number of Tameted Employees (1) Duration Field Workhour Field Delivery Total Costs for FY 
Title of Training EAS Craft (in hours) HQ Costs (2) Costs (3) Costs (4) 2010 

"I AM" Diversity 
Initiative 68,663 553,382 1.00 $105,000 $25,225, 115 $25,330, 115 

X $45/hr X $40/hr. 
$3,089,835 $22, 135,280 

$0 $0 
Note: The . . - -
numbers are $0 $0 
based on a total 
complement of $0 $0 
622,045 in FY09. 
All employees, $0 $0 
including casual, 
temporary, $0 $0 
transitional, and 
relief are required 
to receive the 

$0 $0 

training. 

$0 $0 

$0 $0 

Totals 68,663 553,382 1.00 $105,000 $25,225, 115 $25,330,115 

(1) Number of targeted employees: Break down for EAS and craft to estimate standard costing based on average loaded hours (ALH) (see #3 below). 
(2) Headquarters Costs: This figure is based on costs borne by Headquarters such as course development, train-the-trainer, and in some cases instructor costs and travel for 
participants. 
(3) Field Workhour Costs: These are calculated based on average loaded hours (ALH) for craft and EAS employees. ALH for craft employees (excluding transitional and 
casual) is $40/hr and for EAS is $45/hr. 
(4) Field Delivery Costs: Costs associated with training facilities, instructors. supplies, travel. and per diem. 

6 



iir!Jf UN/TEQST4TES 
~POST& SERVICE 

475 l:ENFANT PLAZA SW 

WASHINGTON DC 20260-3500 

I 

I 11I1III1111I1I1II111I111III111Il1I1II1 I I I I I I I 11II1111II111 I I I 
THE HONORABLE JACQUELINE A BERRIEN 
CHAIR EQUAL EMPLOYMENT 
OPPORTUNITY COMMISSION 
131 M STREET NE 
WASHINGTON DC 20507 ~001 

First·Class 
Postage & I 
USPS 
Permit No. 



 



nkFICE OF THE UNDER SECRETARY OF DEFENSE fr 4000 DEFENSE PENTAGON 
WASHINGTON, D.C. 20301-4000 

MAR 2 9 2011 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Ms. Berrien: 

I 
a-

1J 
I;-.? 

D 
(.11 

Enclosed please find a compilation of Fiscal Year 2010 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management (OPM) at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

, We did not receive a report from the Department of the Army and will submit that 
compop.ent's report to you under separate cover as soon as possible. 

\ 

If you have any questions about this submission or require more information, please 
contact Ms. Marilee Perkal at 703.571.9337 or at marilee.perkal@osd.mil. 

• 

Enclosure: 
As stated 

Sincerely, 

arrett, CAPT, USN 
Deputy Director 
Office of Diversity Management and 

Equal Opportunity 



INDEX OF DoD COMPONENT FY10 NO FEAR REPORTS 
 
 
 

Component:   
 

• Army & Air Force Exchange Service (AAFES) 
• Army (ARMY) 
• Business Transformation Agency (BTA) 
• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DFAS) 
• Defense Human Resources Activity (DHRA) 
• Defense Intelligence Agency (DIA) 
• Defense Information Systems Agency (DISA) 
• Defense Logistics Agency (DLA) 
• Defense Media Activity (DMA) 
• Department of Defense Education Activity (DoDEA) 
• Department of Defense Inspector General (DoDIG) 
• Defense Security Service (DSS) 
• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
• Missile Defense Agency (MDA) 
• National Geospatial-Intelligence Agency (NGA) 
• National Security Agency (NSA) 
• TRICARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services University of the Health Sciences (USUHS) 
• Washington Headquarters Services (WHS) 
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USU HS No Fear Act Data, FY 2010 

Uniformed Services University of the Health Sciences 
Equal Employment Opportunity Data Posted Pursuant to the No Fear Act, March 2011 

No Fear Act Report 
Complaint Activity 

2010 
Number of Complaints Filed 6 
Number of Complainants 6 
Repeat Filers 0 

Complaints by Basis 

Note: Complaints can be 
filed alleging multiple 
bases. The sum of the 2010 
bases may not equal total 
---.. • · · - filed. 
Race 6 
Color 1 
Religion 2 
Reprisal 0 
Sex 3 
National Origin 1 
Equal Pay Act 0 
Age 2 
Disability 1 
Non-EEO 1 
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USUHS No Fear Act Data, FY 2010 

Complaints by Issue 

Note: Complaints can be 
filed alleging multiple 
issues. The sum of the 2010 
issues may not equal total 

! rnmnlaints fil~ul . 
Appointment/Hire 0 

Assignment of Duties 0 

Awards 0 

Conversion to Full-time 0 

Demotion 0 

Reprimand 0 
Removal 2 
Suspension 0 
Other 0 

Duty Hours 0 

Evaluation Appraisal 0 
Examination/Test 0 

Harassment 
Non-Sexual 2 
Sexual 1 

Medical Examination 0 

Pay (Including Overtime) 0 

Promotion/Non-Selection 2 

Reassignment 
Denied 0 
Directed 0 

Reasonable Accommodation 0 

Reinstatement 0 
Retirement 0 
Termination 0 
Terms/Conditions of 1 
Emalovment 
Time and Attendance 0 
Training 0 
Other Pae-e 2 0 



USUHS No Fear Act Data, FY 2010 

Processing Time 
2010 

Complaints pending during 
fiscal vear 6 

Average number of days in 
investigation stage 

60 
Average number of days in 
final action stage 

0 
Complaint pending during 
fiscal year where hearing was 
reou1::u:::t1=>rl 

Average number of days in 
investigation stage 

0 
Average number of days in 
final action stage 

0 
Complaint pending during 
fiscal year where hearing was 
not n:>nrn=>c:tPrl 

Average number of days in 
investigation stage 

0 
Average number of days in 
final action stage 

0 

Complaints Dismissed by 
Agency 

2010 
Total Complaints Dismissed 0 
bv Aoencv 
Average days pending prior to 0 
dismissal 
Complaints Withdrawn by 

Complainants 

Total Complaints Withdrawn 0 
by Complainants 
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USU HS No Fear Act Data, FY 2010 

Total Final Actions Finding 
....-~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~-----. 

Discrimination 2010 

# % 
Total Number Findings a 
Without Hearing 0 0 

With Hearing 0 0 

Findings of Discrimination 
Rendered by Basis 

Note: Complaints can be 
filed alleging multiple 2010 

bases. The sum of the 
bases may not equal total # O/o 
complaints and findings. 

Total Number Findings 0 
Race 0 0 

Color 0 0 
Religion 0 a 
Reprisal 0 a 
Sex 0 0 
National Origin 0 0 

Equal Pay Act 0 0 
Age 0 0 
Disability 0 0 
Non-EEO 0 0 

I 

-Pa e4 g 



USU HS No Fear Act Data, FY 2010 

Findings After Hearing 0 0 

Race 0 0 

Color 0 0 

Religion 0 0 

Reprisal 0 0 

Sex 0 0 

National Origin 0 0 

Equal Pay Act 0 0 

Age 0 0 

Disability 0 0 

Non-EEO a a 
I 

Findings Without Hearing 0 0 

Race 0 a 
Color 0 0 
Religion a a 
Reprisal a 0 

Sex 0 0 

National Origin a a 
Equal Pay Act a a 
Age a a 
Disability a 0 
Non-EEO a a 
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USU HS No Fear Act Data, FY 2010 

Findings of Discrimination 
Rendered by Issue 2010 

# O/o 

Total Number Findings 0-
Appointment/Hi re 0 0 
Assignment of Duties 0 0 
Awards 0 0 
Conversion to Full-time 0 0 
Disciplinary Action 0 0 

Demotion 0 0 
Reprimand 0 0 
Suspension 0 0 
Removal 0 0 
Other 0 0 

Duty Hours 0 0 
Evaluation Appraisal 0 0 
Examination/Test 0 0 
Harassment 0 0 

Non-Sexual 0 0 
Sexual 0 0 

Medical Examination 0 0 
Pay (Including Overtime) 0 0 
Promotion/Non-Selection 0 0 
Reassignment 0 0 

Denied 0 0 
Directed 0 0 

Reasonable Accommodation 0 0 

Reinstatement 0 0 

Retirement 0 0 
Termination 0 0 
Terms/Conditions of 0 0 
Time and Attendance 0 0 
Training 0 0 
Other 0 0 
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USUHS No Fear Act Data, FY 2010 

Findings After Hearing 0 0 

Appointment/Hire 0 0 

Assignment of Duties 0 0 

Awards 0 0 

Conversion to Full-time 0 0 
Disciplinary Action 0 0 

Demotion 0 0 

Reprimand 0 0 

Suspension 0 0 
Removal 0 0 
Other 0 0 

Duty Hours 
Evaluation Appraisal 0 0 

Examination/Test 0 0 

Harassment 0 0 
Non-Sexual 0 0 

Sexual 0 0 

Medical Examination 0 0 
Pay (Including Overtime) 0 0 
Promotion/Non-Selection 0 0 
Reassignment 0 0 

Denied 0 0 
Directed 0 0 

Reasonable Accommodation 0 0 

Reinstatement 0 0 
Retirement 0 0 
Termination 0 0 
Terms/Conditions of 0 0 
Emolovment 
Time and Attendance 0 0 

Training 0 0 
Other 0 0 
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USUHS No Fear Act Data, FY 2010 

Findings Without Hearing 0 0 

Appointment/Hi re 0 0 
Assignment of Duties 0 0 
Awards 0 0 
Conversion to Full-time 0 0 
Disciplinary Action 0 0 

Demotion 0 0 
Reprimand 0 0 
Suspension 0 0 
Removal 0 0 
Other 0 0 

Duty Hours 0 0 
Evaluation Appraisal 0 0 
Examination/Test 0 0 
Harassment 0 0 

Non-Sexual 0 0 
Sexual 0 0 

Medical Examination 0 0 
Pay (Including Overtime) 0 0 
Promotion/Non-Selection 0 0 
Reassignment 0 0 

Denied 0 0 
Directed 0 0 

Reasonable Accommodation 0 0 

Reinstatement 0 0 
Retirement 0 0 
Termination 0 0 
Terms/Conditions of 0 0 
Emolovment 
Time and Attendance 0 0 
Training 0 0 
Other 0 0 
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USUHS No Fear Act Data, FY 2010 

Pending Complaints Filed 
in Previous Fiscal Years by 

Status 2010 
Total complaints from 0 
orevious Fiscal Years 
Total Complainants 0 

Number of complaints 
pending 

Investigation 0 
Hearing 0 
Final Action 0 
Appeal with EEOC Office of 0 
Federal Operations 

Complaint Investigations 
2010 

Pending Complaints Where 
Investigations Exceeds 
Ron11irPrl TimP - ,..,, 0 
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION (EEOC) 
NO FEAR ACT DATA 2011 



PERSONNEL AND 
READIN~SS 

UNDER SECRETARY OF DEFENSE 
4000 DEFENSE PENTAGON 

WASHINGTON, D.C. 20301-4000 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Chairwoman Berrien: 

Enclosed please find a compilation of Fiscal Year 2012 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

If you have any questiom. about this submission or require more information, please 
contact Mr. James Love at 703-571-9331 or atjames.love@osd.mil. 

Enclosure: 
As stated 

Sincerely, 

Clarence A. Johnson 
Director 
Office of Diversity Management and 

Equal Opportunity 

I'. ''. ,-, - , , 

<.I ·( ' '' I 

.- 1·-; '.,/·_-, 

mailto:james.love@osd.mU


Department of Defense 

Office of Diven;ity Management and Equal Opportunity 

4000 ])efense Pentagon, Room 5D641 

\Vashington, DC 20301-4000 

Fiscal Year 2011 

Report to Congress 

Notification and :Federal Employee Antidiscrimination and 

Retaliation Ac:t of 2002 (No FEAR Act), P.L. 107-174 



INDEX OF DoD COMPONENT FYll NO FEAR REPORTS 

Component: 

• Army & Air Force Exchange Service (AAFES) 
• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DF AS) 
• Defense Human Resources Activity (DHRA) 
• Dt::fense Intelligence Agency (DIA) 
• Dt::fense Information Systems Agency (DISA) 
• Defense Logistics Ag1!ncy (DLA) 
• De:fense Media Activity (DMA) 
• Department of Defense Education Activity (DoDEA) 
• Department of Defense Inspector General (DoDIG) 
• Defense Security Service (DSS) 
• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
• Missile Defense Agency (MDA) 
• National Geospatial-Intelligence Agency (NGA) 
• National Security Agency (NSA) 
• TRJCARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services Lniversity of the Health Sciences (USUHS) 
• Washington Headqua1ters Services (WHS) 
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NO FEAR Act Notice 
 
    On May 15, 2002, Congress enacted the ``Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002,'' which is now known as the No FEAR Act. One 
purpose of the Act is to ``require that Federal agencies be accountable for violations of 
antidiscrimination and whistleblower protection laws.'' Public Law 107-174, Summary. In support 
of this purpose, Congress found that ``agencies cannot be run effectively if those agencies 
practice or tolerate discrimination.'' Public Law 107-174, Title I, General Provisions, section 
101(1). 
 
    The Act also requires Federal agencies to provide this notice to Federal employees, former 
Federal employees and applicants for Federal employment to inform you of the rights and 
protections available to you under Federal antidiscrimination and whistleblower protection laws. 
 
Antidiscrimination Laws 
 
    As a Federal agency, AAFES cannot discriminate against an employee, former employee, or 
applicant with respect to the terms, conditions or privileges of employment on the basis of race, 
color, religion, sex, national origin, age, or disability (physical and mental). Discrimination on 
these bases is prohibited by one or more of the following statutes: 10 U.S.C. 1587, 29 U.S.C. 
206(d), 29 U.S.C. 631, 29 U.S.C. 633a, 29 U.S.C. 791, and 42 U.S.C. 2000e-16.  If you believe 
that you have been the victim of unlawful discrimination on the basis of race, color, religion, sex 
(including pregnancy), national origin disability, or genetic information, you must contact an 
AAFES Equal Employment Opportunity (EEO) counselor within 45 calendar days of the alleged 
discriminatory action, or, in the case of a personnel action, within 45 calendar days of the 
effective date of the action, before you can file a formal complaint of discrimination with AAFES. 
Names of AAFES EEO Counselors are on posters located on or near employee bulletin boards 
in AAFES facilities, or contact the nearest AAFES Human Resources Office. If you believe you 
have been discriminated against because of your sexual orientation, perceived sexual 
orientation or status as a parent, you must contact an AAFES EEO counselor; however, if you 
are a current employee covered by a collective bargaining agreement, you must contact your 
local union representative. If you believe that you have been the victim of unlawful 
discrimination on the basis of age, you must either contact an AAFES EEO counselor as noted 
above or give notice of intent to sue to the Equal Employment Opportunity Commission (EEOC) 
within 180 calendar days of the alleged discriminatory action.  
 
Whistleblower Protection Laws 
 
     An AAFES employee with authority to take, direct others to take, recommend or approve any 
personnel action must not use that authority to take or fail to take, or threaten to take or fail to 
take, a personnel action against an employee or applicant because of disclosure of information 
by that individual that is reasonably believed to evidence violations of law, rule or regulation; 
gross mismanagement; gross waste of funds; an abuse of authority; or a substantial and 
specific danger to public health or safety, unless disclosure of such information is specifically 
prohibited by law and such information is specifically required by Executive order to be kept 
secret in the interest of national defense or the conduct of foreign affairs. 
 
 
 
 



     Retaliation against an employee or applicant for making a protected disclosure is prohibited 
by 10 U.S.C. 1587. If you believe that you have been the victim of whistleblower retaliation, you 
may file a complaint with the Department of Defense (DoD) Hotline. You can either file 
complaints by phone (1-800-424-9098 or 202-693-5080, or DSN 223-5080) or by letter 
addressed to: DoD HOTLINE Program, The Pentagon, Washington, D.C. 20301-1155.  
 
Retaliation for Engaging in Protected Activity 
 
    AAFES cannot retaliate against an employee, former employee, or applicant because that 
individual exercises his or her rights under any of the Federal antidiscrimination or whistleblower 
protection laws listed above. If you believe that you are the victim of retaliation for engaging in 
protected activity, you must follow, as appropriate, the procedures described in the 
Antidiscrimination Laws and Whistleblower Protection Laws sections or, if applicable, the 
administrative or negotiated grievance procedures in order to pursue any legal remedy. 
 
Disciplinary Actions 
 
    Under the existing laws, AAFES retains the right, where appropriate, to discipline an AAFES 
employee for conduct that is inconsistent with Federal Antidiscrimination and Whistleblower 
Protection Laws up to and including removal. Nothing in the No FEAR Act alters existing laws or 
permits an agency to take unfounded disciplinary action against an AAFES employee or to 
violate the procedural rights of an AAFES employee who has been accused of discrimination 
 
Additional Information 
 
    For further information regarding the No FEAR Act regulations, refer to 5 CFR part 724, as 
well as the AAFES’ Human Resources Office, AAFES EEO Office, AAFES Inspector General, 
or AAFES Office of General Counsel. Additional information regarding Federal 
antidiscrimination, whistleblower protection and retaliation laws can be found at the EEOC Web 
site--http://www.eeoc.gov. 
 
Existing Rights Unchanged 
 
    Pursuant to section 205 of the No FEAR Act, neither the Act nor this notice creates, expands 
or reduces any rights otherwise available to any employee, former employee or applicant under 
the laws of the United States, including the provisions of law specified in 10 U.S.C. 1587. 
 

 

 

 

Complaint Activity 2011 2010 2009 2008 2007 
Number of Formal Complaints Filed 107 112 109 103 112 

Number of Individuals that Filed Complaints 105 106 104 97 105 

Number of Individuals who Filed two or more Complaints 2 6 5 6 6 

      

http://frwebgate.access.gpo.gov/cgi-bin/leaving.cgi?from=leavingFR.html&log=linklog&to=http://www.eeoc.gov


Complaints filed by Basis 2011 2010 2009 2008 2007 
Race 32 48 28 42 40 

Color 4 9 1 8 5 

Religion 2 7 1 3 1 

National Origin 21 19 9 12 17 

Sex (including complaints filed under Equal Pay Act) 23 17 18 29 35 

Disability 21 33 12 20 20 

Age 24 25 26 16 21 

Reprisal 25 33 22 35 29 

      
Complaints by Issue 2011 2010 2009 2008 2007 
Appointment/Hire 0 2 0 1 2 

Assignment of Duties 7 11 7 8 5 

Awards 0 2 2 4 3 

Conversion to Full-time 0 0 0 0 0 

Disciplinary Action 37 17 17 23 27 

 Demotion 2 0 0 1 1 

 Reprimand 10 7 6 9 13 

 Suspension 9 5 5 5 4 

 Removal 0 0 0 0 0 

 Counseling 16 5 6 8 9 

Duty Hours 9 4 2 8 8 

Evaluation Appraisal 15 9 8 8 17 

Examination/Test 0 0 0 0 0 

Harassment 45 52 41 50 38 

 Non-sexual 42 48 35 44 32 

 Sexual 3 4 6 6 6 

Medical Examination 0 0 0 0 0 

Pay Including Overtime 2 7 8 7 2 

Promotion/Non-Selection 16 20 12 14 14 

Reassignment 10 17 6 8 7 

 Denied 3 8 2 2 1 

 Directed 7 9 4 6 6 

Reasonable Accommodation 6 4 2 4 4 

Reinstatement 0 0 0 0 1 

Retirement 0 0 1 1 3 

Termination 24 16 15 22 23 

Terms/Conditions 0 2 0 0 1 

Time & Attendance 6 14 7 8 9 

Training 4 5 6 5 6 



Average Length of Time  2011 2010 2009 2008 2007 
taken to complete investigation and final action by Agency 

    All Complaints for any length of time during fiscal year 313.42 270.36 335.58 301.18 315.20 

Complaints where a hearing was not requested 231.38 329.73 373.87 377.04 328.05 

Complaints where a hearing was requested 734.50 656.14 673.20 615.61 581.30 

      

 
2011 2010 2009 2008 2007 

Complaints Dismissed by Agency 27 37 16 25 21 

Average days pending prior to dismissal 112.15 104.49 105.81 88.96 74.81 

      

 
2011 2010 2009 2008 2007 

Number of Complaints Withdrawn by Complainants  14 14 9 11 10 

(ADR and Non-ADR) 
     

      

      
Total Final Agency Actions 2011 2010 2009 2008 2007 
Finding Discrimination 

     Total Number Finding 1 1 1 0 0 

Without Hearing 0 0 0 0 0 

 Percentage 0 0 0 0 0 

With Hearing 1 1 1 0 0 

 Percentage 100% 100% 100% 0 0 

            

      Number of Final Agency 
Actions 2011 2010 2009 2008 2007 
Finding Discrimination based on basis 

     Race 1 0 0 0 0 

Color 0 0 0 0 0 

Religion 0 0 0 0 0 

National Origin 0 0 0 0 0 

Sex (including complaints filed under Equal Pay Act) 0 1 0 0 0 

Disability 0 0 1 0 0 

Age 0 0 0 0 0 

Reprisal 1 0 0 0 0 

      

      



Number of Final Agency 
Actions 2011 2010 2009 2008 2007 
Finding Discrimination based on issue with hearing 

     Appointment/Hire 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 

Awards 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 

Disciplinary Action 0 0 0 0 0 

 Demotion 0 0 0 0 0 

 Reprimand 0 0 0 0 0 

 Suspension 0 0 0 0 0 

 Removal 0 0 0 0 0 

 Counseling 0 0 0 0 0 

Duty Hours 0 0 0 0 0 

Evaluation Appraisal 1 0 0 0 0 

Examination/Test 0 0 0 0 0 

Harassment 0 0 0 0 0 

 Non-sexual 0 0 0 0 0 

 Sexual 0 0 0 0 0 

Medical Examination 0 0 1 0 0 

Pay Including Overtime 0 0 0 0 0 

Promotion/Non-selection 0 0 0 0 0 

Reassignment 0 0 0 0 0 

 Denied 0 0 0 0 0 

 Directed 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 

Reinstatement 0 0 0 0 0 

Retirement 0 0 0 0 0 

Termination 0 1 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 

      

      

      

      

      

      

      

      

      

      



Number of Final Agency 
Actions 2011 2010 2009 2008 2007 
Finding Discrimination based on issue without hearing: 0 0 0 0 0 

Pending Complaints 2011 2010 2009 2008 2007 
Total Complaints Pending 74 84 104 76 96 

Pending Written Notification * 0 0 0 0 0 

Pending Decision to Accept/Dismiss * 1 - - - - 

Pending Investigation 39 39 54 45 47 

Pending in Hearings 31 40 45 28 25 

Pending Final Agency Action 3 5 5 3 18 
     *2011 change: “Pending Acknowledgement” is now “Pending Written Notification” and 
      “Pending Decision to Accept/Dismiss” has been added. 

Investigation Completed 2011 2010 2009 2008 2007 
Timely 25 29 29 15 16 

Untimely 24 39 28 36 53 

      
EEOC MD 715 2011 2010 2009 2008 2007 
Total Number of Associates 35382 35512 35409 35277 34269 

Percentage of Males 37% 37% 36% 36% 36% 

Percentage of Females 63% 63% 64% 64% 64% 

      
Race/Ethnicity of Workforce  2011 2010 2009 2008 2007 
by Percentage 

     Hispanic or Latino 16% 15% 15% 14% 13% 

White 40% 40% 40% 40% 42% 

Black or African American 27% 27% 27% 27% 28% 

Asian 10% 10% 11% 11% 11% 

Native Pacific Islander 3% 3% 3% 3% 2% 

Native American Indian 1% 1% 1% 1% 1% 

Two or more races 4% 4% 4% 4% 2% 

    *May not equal 100% due to rounding. 
     

      

      

      

      

      

      

      

      



Pay Bands  
     

 
2011 2010 2009 2008 2007 

PB3 4231 4271 4285 4213 4090 

Male 26% 27% 26% 26% 27% 

Female 74% 73% 74% 74% 73% 

      Hispanic or Latino 13% 13% 12% 13% 11% 

White 43% 44% 45% 45% 48% 

Black or African American 28% 27% 27% 27% 28% 

Asian 8% 9% 9% 9% 10% 

Native Pacific Islander 2% 2% 2% 2% 2% 

Native American Indian 1% 1% 1% 1% 1% 

Two or more races 5% 4% 4% 4% <1% 

    *May not equal 100% due to rounding. 
     

      

 
2011 2010 2009 2008 2007 

PB4 2790 2708 2568 2437 2182 

Male 42% 42% 43% 42% 42% 

Female 58% 58% 57% 58% 58% 

      Hispanic or Latino 12% 12% 11% 11% 10% 

White 54% 54% 56% 57% 61% 

Black or African American 21% 21% 20% 20% 20% 

Asian 7% 7% 7% 6% 7% 

Native Pacific Islander 1% 1% 1% 1% 1% 

Native American Indian 1% 1% 1% 1% 1% 

Two or more races 4% 4% 4% 4% <1% 

    *May not equal 100% due to rounding. 
     

 
2011 2010 2009 2008 2007 

PB5 684 682 665 649 633 

Male 64% 65% 65% 65% 65% 

Female 36% 35% 35% 35% 35% 

      Hispanic or Latino 7% 7% 8% 8% 7% 

White 72% 73% 73% 73% 78% 

Black or African American 9% 9% 9% 9% 8% 

Asian 5% 4% 5% 5% 5% 

Native Pacific Islander <1% <1% <1% 1% 1% 

Native American Indian 1% 1% 2% 1% 1% 

Two or more races 5% 5% 3% 3% <1% 



      

 
2011 2010 2009 2008 2007 

PB6 14 14 14 14 14 

Male 71% 85.71 85.71 78.58 78.58 

Female 29% 14.29 14.29 21.42 21.42 

      Hispanic or Latino 14% 7% 7% 7% 0% 

White 79% 79% 79% 79% 79% 

Black or African American 0% 7% 7% 7% 7% 

Asian 7% 7% 7% 0% 7% 

Native Pacific Islander 0% 0% 0% 0% 0% 

Native American Indian 0% 0% 0% 7% 7% 

Two or more races 0% 0% 7% 0% 7% 

    *May not equal 100% due to rounding. 
     

      

      

 
2011 2010 2009 2008 2007 

Hourly Paid Associates 27663 27835 27877 27964 27350 

Male 37% 37% 37% 36% 36% 

Female 63% 63% 63% 64% 64% 

      Hispanic or Latino 17% 16% 16% 15% 14% 

White 37% 37% 37% 37% 39% 

Black or African American 27% 28% 28% 29% 30% 

Asian 11% 11% 11% 12% 12% 

Native Pacific Islander 3% 3% 3% 3% 2% 

Native American Indian 1% 1% 1% 1% 1% 

Two or more races 4% 4% 4% 4% 3% 

    *May not equal 100% due to rounding. 
     

 
2011 2010 2009 2008 2007 

Associates with Disabilities 3798 3445 3272 3114 2492 

Associates with Disabilities 11% 10% 9% 9% 7% 

Associates with Targeted Disabilities 2% 2% 2% 2% 2% 
 

 





 



AMERICAN BATTLE MONUMENTS COMMISSION 

Established hy Congress l 923 

Courthouse Plaza ll, Suite 500 
2300 Clarendon Boullevard 
Arlington, VA 22201-3367 

March 26, 2012 

The Honorable Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity Commission 
1801 L. Street, NW 
Washington, DC 20507 

Dear Madam Chair: 

Pursuant to Title II, Section 203, of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), I am pleased to submit the 
American Battle Monuments Commission (ABMC) Annual Report for Fiscal Year 2011. 

The report contains data and analysis of equal employment opportunity 
complaints filed with ABMC during the fiscal year ending September 30, 2011. 

It is the law of this nation and the policy of ABMC to prohibit discrimination in 
the workplace. ABMC is committed to maintaining an environment that provides equal 
employment opportunity for its employees and applicants for employment. 

Most respectfully, 

~c~~an~~ 
Secretary \ 

liZ =Z/ d q_ HdV llOZ 



Annual Report for Fisc~al Year 2011 
Under the 

Notification and Federal Employee Antidiscrimination 
And Retaliation Act of 2002 

Report Prepared for: 
Speaker of the House of Representatives 

President Pro Tempore of the Senate 
Senate Committee on Homeland Securily and Government Affairs 

House Committee on Oversight anlll Government Reform 
Senate Health, Education, Labor, amd Pensions Committee 

House Education and Labor Committee 
Equal Employment Opportumity Commission 

Attorney General 

Report Submitted by: 

American Battle Monuments Commission 
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A. Introduction 

This report is prepared in accordance with the r,equirements of Title II, Section 203, of 
the Notification and Federal Employee Antidiscrimination and Retaliation Act of2002. The Act 
requires federal agencies to submit an annual report to the Speaker of the House of 
Representatives, President Pro Tempore of the Senate, Senate Committee on Homeland Security 
and Government Affairs, House Committee on Oversight and Government Reform, Senate 
Health, Education, Labor, and Pensions Committee, House Education and Labor Committee, 
Equal Employment Opportunity Commission, and the Department of Justice. 

The Act holds federal agencies accountable for violations of antidiscrimination and 
whistleblower protection laws relating to federal employment. The report contains data and 
analysis concerning equal employment opportunity complaints filed with ABMC during Fiscal 
Year 2011. 

It is the law of this nation and the policy of ABMC to prohibit discrimination in the 
workplace. ABMC is committed to maintaining an environment that provides equal employment 
opportunity for its approximately 75 employees as well as applicants for employment. 

B. Federal Cases Arising Under the Federal Ant.idiscrimination or Whistleblower 
Laws 

1. The number of Federal Court Cases Pending or Resolved in FY 2011: 

ABMC had no federal court cases arising under the Federal Antidiscrimination or 
Whistleblower Laws in FY 2011. 

Table 1: Federal Court Cases Pending or Resolved in FY 2011, by Statue 
Title VII of the Civil Rights Act of 1964 0 
Age Discrimination in Em12Joyment Act of 1967 0 
Rehabilitation Act of 1973 0 
Whistleblower Protection Act 0 
Equal Pay Act 0 

2. Status or Disposition of Federal Court Cases Including the Amount of Money 
Required to be Reimbursed for the Judgment Fund and Any Budget Adjustments 
Relating to the Judgment Fund: 

ABMC had no federal court cases in FY 2011. 

C. Employees Disciplined for Conduct Inconsistent with Federal Antidiscrimination or 
Whistleblower Laws 

I. Employees Disciplined in Connection with Federal Court Cases: 

3 



No ABMC employees were disciplined in connection with federal court cases in 
FY 201 !. 

2. Employees Disciplined in Administrative Cases: 

No ABMC employees were disciplined in administrative cases in FY 2011. 

D. Final Year-End No FEAR Act Data for Fiscal Year 2011 

Final Year-End No FEAR Act data for FY 2011 is attached as Appendix I. 

E. ABMC Discipline Policy for Conduct Inconsistent with Federal Antidiscrimination 
or Whistleblower Laws 

ABMC is committed to maintaining a workplac1~ that promot,es productivity and 
professionalism and an environment that protects the dignity of all of its workers. ABMC has 
issued policy statements, which are periodically sent to all its employees and contractors. The 
statements provide that any harassment of ABMC employees, sexual or non-sexual, is expressly 
prohibited and will not be tolerated. Further, they state that employees who engage in 
discriminatory or harassing behavior will be subject to appropriate corrective action, up to and 
including dismissal from service, if allegations are substantiated. 

F. Data Analysis 

During FY 2011, there were no complaints of discrimination filed by ABMC employees. 
This represents a 100% decrease in formal complaints, compared with one being filed in the 
previous fiscal year. 

G. No FEAR Act Training Plan 

The No FEAR Act training is updated annually. ABMC staff will complete the training 
by January 31 51 bi-annually, and new employees are required to complete the course 
within 90 days of appointment. 

APPENDICES: 

A Final Year-End No FEAR Act Data for Fiscal Year 20il I 
B. EEO and Diversity Policy Statements 
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------------------------------------- --- -- -- -- -- --

APPENDIX I: Final Year-End No FEAR Act Data for Fiscal Year 2011 

AMERICAN BATTLE MONUMENTS COMMISSION 
Equal Employment Opportunity Data 

Posted Pursuant to the No FEAR Act: Internal Complaint Activity 
As of September 30, 2011 - End of Fiscal Year 2011 

29 CFR, 1614.704 (a)- (c) 

Complaint Activity 
2006 2007 2008 2009 2010 2011 

Number of Com laints Filed 0 I I 0 I 0 
Number of Com laints 0 I I 0 I 0 
Re eat Filers 0 l 1 0 0 0 

Complaint by Basis 
Note: Complaints can be filed alleging 2006 2007 2008 2009 2010 2011 
multiple bases. The sum of the bases 
mav not eaual total comvlaints filed. 
Race 0 (I 0 0 0 0 
Color 0 0 (I 0 0 0 
Religion 0 0 0 0 0 0 
Reprisal 0 0 I 0 0 0 
Sex 0 I I 0 I 0 
National Origin 0 0 () () () () 

Disability 0 () 0 0 () () 

Age () () () 0 l 0 
Other 0 () () () () 0 
*Same Complainant 0 0 l 0 l 0 
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Complaint by Issue 
2006 2007 2008 1.009 2010 2011 

Appointments/Hire 0 I 0 0 0 0 
Assi1mment of Duties 0 l l 0 l 0 
Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 
Evaluation Annraisal 0 0 0 0 0 0 
Examination/fest 0 0 0 0 0 0 
Non-Sexual 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 2 0 

Denied 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 
Training 0 0 0 0 0 0 
Other 0 0 0 0 0 0 
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Processing Time 
2006 2007 2008 2:009 2010 2011 

Complaints pending (for any length of 
time) durin2 fiscal vear 
Average number of days in investigation 0 53 51 0 136 0 
stage 
Average number of days in final action 0 60 0 0 88 0 
stage 
Complaints pending (for any length of 
time) during fiscal year where hearing 
was requested 
Average number of days in investigation 0 0 0 0 0 0 
stage 
Average number of days pending a 0 0 0 0 0 0 
hearing 
Complaints pending (for any length of 
time) during fiscal year where hearing 
was not requested 
Average number of days in investigation 0 0 0 0 0 0 
stage 
Average number of days in final action 0 0 0 0 0 0 
stage 

Complaint Dismissed by Agency 
2006 200'7 2008 2009 2010 2011 

Total Complaints Dismissed by Agency 0 0 0 0 I 0 
Average days pending prior to dismissal 0 0 0 0 88 0 
Complaints Withdrawn by 
Complainants 
Total Complaints Withdrawn by 0 :I 1 0 0 0 
Complainants 

Total Final Actions Finding 
Discrimination 2006 2007 2008 2009 2010 2011 

# % # ~lo # % # '% # % # % 
Total Number of Findings 0 0 0 0 0 0 0 0 0 0 0 0 
Average davs pending prior to dismissal 0 0 0 0 0 0 0 0 0 0 0 0 
Without Hearing 0 0 0 0 0 0 0 0 0 0 0 0 
With Hearing 0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 
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Findings of Discrimination 
Rendered by Basis 2006 2007 2008 2009 2010 2011 

# % # ~lo # % # % # % # % 
Total Number of Findin2s 
Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 (I 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Ori1dn 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 () 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 () 0 () 0 0 0 0 0 0 () 0 
Findin2s After Hearin2 
Race 0 0 () 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 () 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 () 0 0 0 0 0 0 
Sex 0 0 0 0 0 () 0 0 0 0 0 0 
National Origin () 0 () 0 0 0 0 () 0 () 0 0 
Age 0 0 0 0 0 0 () 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 () 0 0 0 0 0 0 0 0 0 0 
Findin2s Without Hearin2 
Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 () 0 0 0 0 () () 0 
Disabilitv 0 0 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 0 0 0 () 0 0 0 0 0 0 0 
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Findings of Discrimination 
Rendered by Issue -1 2006 2007 2008 2009 2010 2011 

# % # ~{) # % # % # % # % 
TOTAL NUMBER OF FINDINGS 
Appointment/Hire 0 0 0 0 0 0 (I 0 0 0 0 0 
Assi1mment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinary Action 
Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 () () 0 () 0 () () () () 0 0 
Suspension () () 0 () () () 0 () () () 0 0 
Removal () 0 () () 0 () () () 0 () 0 0 
Other 0 Cl () 0 Cl () 0 () () () () () 

Duty Hours () () () () 0 () 0 () () 0 () () 

Evaluation Aooraisal 0 () 0 0 () () 0 0 0 0 () 0 
Examinationffest 0 0 0 0 () () () () () () () 0 
Harassment 
Non-sexual 0 0 0 0 0 () 0 () 0 0 0 0 
Sexual () () () () () () 0 () () () 0 () 

Medical Examination 0 0 0 0 0 0 () () 0 () 0 0 
Pay (Including Overtime) 0 0 0 0 () 0 () () 0 0 () 0 
Promotion () () () 0 () () () () () () () () 

Reassi2nment 
Denied 0 () () 0 0 0 0 0 0 0 0 0 
Directed () 0 0 0 0 () 0 0 0 0 () 0 
Reasonable Accommodation () () () 0 0 0 0 () 0 () 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 () 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 () 0 0 () 0 0 0 0 0 0 () 

Terms/Conditions of Employment 0 () 0 0 () 0 () 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 
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Findings of Discrimination 
Rendered by Issue -2 2006 2007 2008 2009 2010 2011 

# % # ~la # % # % # % # % 
FINDINGS AFTER HEARING 
Annointment/Hire 0 0 0 0 0 0 () 0 0 0 0 0 
AssiITTllTlent of Duties 0 0 0 0 0 0 (I 0 0 0 0 0 
Awards 0 0 0 0 0 0 (I 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinarv Action 
Demotion 0 I) 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
Susnension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 () () () () () () () () () () () 

Other 0 () 0 0 () 0 () () 0 () 0 0 
Duty Hours 0 0 0 0 () 0 0 0 0 0 () 0 
Evaluation Aooraisal () () () () 0 () () () 0 () 0 0 
Examinationffest 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 
Non-sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pav (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reassie:nment 
Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 
Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 
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Findings of Discrimination 
Rendered by Issue -3 2006 2007 2008 2009 2010 2011 

# % # ~'<> # % # % # % # % 
FINDINGS WITHOUT HEARING 
Aooointment/Hire 0 0 0 0 0 0 (I 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 (I 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinarv Action 
Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reorimand 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 
Dutv Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Aooraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 
Non-sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pav (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reassi1mment 
Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 
Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 
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Pending Complaints Filed in Previous 
Fiscal Years by Status 

Total Complaints from previous Fiscal 
Years 
Total Comolaints 
Average number of days in final action 
stage 
Number Complaints Pendin2 
Investigations 
Average number of days pending a hearing 
Hearing 
Final Agencv Action 
Appeal with EEOC Office of Federal 
Operations 

Complaint Investigations 

Pending Completion Where Investigation 
Exceeds Re uired Time 

I 2006 2:007 2008 2009 2010 2011 

0 0 0 0 0 0 

0 0 0 0 0 0 
0 0 0 0 0 0 

0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 

2006 2007 2008 2009 2010 2011 

0 0 0 0 0 0 
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PERSONNEL AND 
READIN~SS 

UNDER SECRETARY OF DEFENSE 
4000 DEFENSE PENTAGON 

WASHINGTON, D.C. 20301-4000 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Chairwoman Berrien: 

Enclosed please find a compilation of Fiscal Year 2012 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

If you have any questiom. about this submission or require more information, please 
contact Mr. James Love at 703-571-9331 or atjames.love@osd.mil. 

Enclosure: 
As stated 

Sincerely, 

Clarence A. Johnson 
Director 
Office of Diversity Management and 

Equal Opportunity 
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Report to Congress 

Notification and :Federal Employee Antidiscrimination and 

Retaliation Ac:t of 2002 (No FEAR Act), P.L. 107-174 



INDEX OF DoD COMPONENT FYll NO FEAR REPORTS 

Component: 

• Army & Air Force Exchange Service (AAFES) 
• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DF AS) 
• Defense Human Resources Activity (DHRA) 
• Dt::fense Intelligence Agency (DIA) 
• Dt::fense Information Systems Agency (DISA) 
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• Defense Security Service (DSS) 
• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
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• TRJCARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services Lniversity of the Health Sciences (USUHS) 
• Washington Headqua1ters Services (WHS) 
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20120417 
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7. EXECUTIVE SUMMARY I ACTION MEMORANDUM 

Key Points 
• The Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 ("No FEAR Act"), 

Public Law 107-17 4, went into effect on October 1, 2003. 

• The No FEAR Act requires that each federal agency submit an annual Report to Congress not later than 
180 days after the end of each fiscal year. 

• Agencies must report on the number of federal court cases arising under each of the respective areas of 
law specified in the Act in which discrimination was alleged, status and disposition of cases etc ............ . 

Ref: The Notification and Federal Employee Act of 2002, Public Law 107-174 
5 Code of Federal Regulation 724.302 

Encl: TAB A: Army's Annual Report to Congress: No FEAR Act of 2002, Fiscal Year 2011 
TABB: 

1. Purpose: 
To obtain the DASA's approval and signature on the Army's Annual Report to Congress: No FEAR Act of 2002, 
Fiscal Year 2011 
2. Discussion: 
For FY 2011, the U.S. Army Legal Services Agency, Litigation Division, reported 115 cases pending or resolved 
in federal district court as of September 30, 2011 as compared to the 85 cases reported in FY 2010. While this 
appears to represent an increase of 30 cases, the FY 2010 data was not broken down by claims made under 
each provision of law covered by the NoFEAR Act, as defined in 5 Code of Federal Regulations (CFR) Sec. 
724. 102. This year's report attempts to comply with the CFR requirement. Because many lawsuits allege 
multiple statutory violations, this results in statistics that count the same lawsuit multiple times. 

The percentage of the 115 claims by statute is as follows: 72% Title VII, Civil Rights Act; 13% Rehabilitation Act; 
7% Age Discrimination in Employment Act (ADEA); 3.5% Equal Pay Act (EPA); and 3.5% Whistleblower 
Protection Act (EPA). 

3. Recommendation: 
That the DASA DL sign the Army's Annual Report to Congress: No FEAR Act of 

A fWJ.. ~""6:q~·~~ ~ .-jv (..CR fr- _MM<'-f. Aofr. 
I APPROVED);::> .2~ I~ DISAPPROVED NOTED SEE ME 
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Department of the Army No FEAR Act Report FY 2011 

I. EXECUTIVE SUMMARY 

The Department of the Army (DA) is a component within the Department of Defense 
(DoD). Army civilian employees work in a wide variety of positions and pay grades 
around the world as part of the mission of the United States Army, as described in the 
Army web site www.army.mil. As of 30 September 2011, the Army employed 287,249 
civilians as follows: 256,660 Appropriated Fund, 26,688 Non-Appropriated Fund, and 
3,901 temporary. The Army workforce is diverse and includes more than 527 
occupational series of the 638 occupational series in the DoD; 83% of the occupational 
series in DoD include Army employees. Geographically, Army civi lian employees work 
in more than 2,065 General Services Administration locations worldwide. 

The DA fully supports the merit system and equal employment opportunity principles. 
The DA policy prohibits discrimination based on race, color, religion, national origin, sex, 
age (40 years and over), disability (mental and physical), genetic information, and 
reprisal for any protected activity. The agency is committed to affording employees their 
rights and protections available under federal antidiscrimination, whistleblower 
protection and retaliation laws. 

II. BACKGROUND 

The Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 
("No FEAR Act"), Public Law (P.L.) 107-174, went into effect on 1 October 2003. The 
Act requires federal agencies to be accountable for violations of antidiscrimination and 
whistleblower protection laws and post certain statistical data relating to federal sector 
equal employment opportunity (EEO) complaints filed with the agency. 

Section 203 of the No FEAR Act requires that each federal agency submit an annual 
Report to Congress not later than 180 days after the end of each fiscal year (FY). 
Agencies must report on the number of federal court cases arising under each of the 
respective areas of law specified in the Act in which discrimination was alleged; the 
status or disposition of cases; the amount of money required to be reimbursed; the 
number of employees disciplined; any policies implemented related to appropriate 
disciplinary actions against a federal employee who discriminated against any 
individual, or committed a prohibited personnel practice; and an analysis of the data 
collected with respect to trends, causal analysis, etc. 
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Department of the Army No FEAR Act Report FY 2011 

Section 203 of the No FEAR Act requires federal agencies to submit annual reports to 
the Speaker of the House of Representatives, President pro tempore of the Senate, 
Committees on Governmental Affairs of the Senate and Government Reform of the 
House of Representatives, each committee of Congress with jurisdiction relating to the 
agency, the Attorney General, the Chair of the EEO Commission (EEOC) and the 
Director of the Office of Personnel Management (OPM). Additionally, OPM's final 
regulations on the No FEAR Act on Reporting and Best Practices issued December 28, 
2006 require agencies to provide a copy of this report to it. 

Ill. DATA REQUIRED UNDER SECTION 203 of No FEAR Act, P.L. 107-174, and 
5 Code of Federal Regulation (C.F.R) §724.302 

1. The number of cases in federal court pending or resolved in each FY and arising 
under each of the respective provisions of the federal antidiscrimination laws and 
whistleblower protection laws applicable to them as defined in 5 C.F.R. §724.102, in 
which an employee, former employee or applicant alleged a violation(s) of these laws, 
separating data by the provision(s) of law involved. 

During FY 2011 , there were 115 cases pending or resolved in federal court against the 
U.S. Army as fo llows: 

Statute (as listed in 5 C.F.R 754.102) No. Cases No. Cases 
Opened Resolved 

Whistleblower Protection Act 
5 USC 2302(b)(1) 2 2 

Equal Pay Act 
29 USC 206(d) 2 2 
Age Discrimination in Employment Act 
29 USC 631 - 633a 6 3 
Rehabilitation Act 
29 USC 791 3 12 
Title VII, Civil Rights Act 
42 USC 2000e-16 36 47 

Note: Many cases cite multiple statutes as the jurisdiction bases. To comply with the 
reporting guideline, these cases have been counted multiple times as reflected in the 
above table if the plaintiff alleges multiple bases for discrimination, which is not 
uncommon. 

Page 4 of 10 



Department of the Army No FEAR Act Report FY 2011 

2. (a) The status or disposition of cases described in question (1 ); (b) the amount of 
money required to be reimbursed to the Judgment Fund by the agency for payments as 
defined in 5 C.F.R. §724.102; (c) the amount of reimbursement to the Fund for 
attorney's fees where such fees have been separately designated. 

(a) All cases not resolved in question 1 are pending judicial decisions; (b) In 
FY 2011 . there were no adverse judgments requiring reimbursement, however, there 
were 12 cases alleging matters covered by the No FEAR Act that were settled with 
Judgment Fund reimbursement; (c) the total amount of reimbursement to the Judgment 
Fund as a result of settlements is $1 ,255,000.00. In addition, the amount of 
reimbursement to the Fund for attorney's fees where such fees were separately 
designated was $420,000.00. 

3. In connection with the cases identified above, the total number of employees in each 
fiscal year disciplined (reprimand, suspension without pay, reduction in grade or pay, or 
removal) and the specific nature of the disciplinary actions taken, separated by the 
provision(s) of Jaw involved. 

Is not tracked at th is time. 

4. The final year-end data about discrimination complaints for each FY that was posted 
in accordance with EEO Regulations 29 C.F.R. §§1614.701, et seq. 

See Appendix 1. 

5. Whether or not in connection with cases in federal court, the number of employees in 
each fiscal year disciplined in accordance with agency policy. The specific nature, e.g., 
reprimand, etc. of the disciplinary actions taken must be identified. 

Is not tracked at this time. 

6. A detailed description of the agency's policy for taking disciplinary action against 
federal employees for conduct that is inconsistent with federal antidiscrimination laws 
and whistleblower protection laws or for conduct that constitutes another prohibited 
personnel practice revealed in connection with agency investigations of alleged 
violations of these Jaws. 

The DA administers the Management-Employee Relations Programs and provides 
guidance for discipline in accordance with 5 C.F.R. Part 752. The Table of Penalties is 
found in Army Regulations Online: AR 690-700. Chapter 751 . The Table of Penalties is 
a list of infractions meriting discipline along with a suggested range of penalties for 
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each. The penalties are graduated in severity for some offenses based on the 
employee's prior disciplinary record. More serious types of misconduct have a more 
serious suggested penalty or range of penalties for a first offense than less serious 
types. The Table of Penalties includes the offenses of prohibited discriminatory 
practices, harassment and reprisal. It can be found at 
http://www.cpol.army.mil/library/permiss/5a111 .html. In addition, the Secretary of the 
Army's EEO Policy and the Army Anti-Harassment Policy for the Workplace are dated 
27 April 2011 and have been distributed to the entire workforce. 

7. An analysis of the information described under paragraphs (1) through (6) (in 
conjunction with data provided to the EEOC in compliance with part 1614 of Title 29 of 
the C.F.R.) including: 

a. an examination of trends; 

b. causal analysis; 

c. practical knowledge gained through experience; and 

d. any actions planned or taken to improve complaint or civil rights programs of the 
agency. 

See analysis in section IV below. 

8. For each FY, any adjustment needed or made to the agency's budget to comply with 
its Judgment Fund reimbursement obligations incurred under the 5 C.F.R. §724.103. 

None. 

9. The agency's written plan developed under 5 C.F.R. §724.203(a) to train its 
employees. 

The Army's implementation of online No FEAR Act training has been successful. Since 
the training has been initiated, the Defense Civilian Personnel Data System has 
recorded that 157,000 civilian employees, or an average of 16,000 per year, have 
received No FEAR Act training. This figure does not include training received by other 
methods or the number of military personnel receiving this training. Efforts to capture 
training data from other data systems have begun in order to obtain more 
comprehensive information. 
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Reference Appendix 2 - Memorandum dated 28 April 2010, subject: Completion of 
Systems Acceptance Testing for the Standard Army EEO Online Training Module for 
the No FEAR Act 

IV. EEO COMPLAINT ACTIVITY ANALYSIS 

A. Trend Analysis 

During FY 2011, there was a slight decrease in the number of formal complaints filed 
against the Army. A total of 1,283 formal complaints were filed in FY 2011 as compared 
to 1,320 in FY 201 O; this represents a decrease of 2.9%. There was a slight increase in 
the number of pre-complaints filed in FY 2011 as compared to FY 2010. The 2,380 
pre-complaints filed in FY 2011 represent a .5% increase as compared to the 2,367 
pre-complaints filed in FY 2010. The number of cases settled at the informal stage 
represents 11 .9% of pre-complaints. The number of employees exercising their right to 
file a complaint is very low, less than 1 %. The top issues and basis are captured below. 

Top 5 Issues #of #of % of Complaints 
Complaints Complainants 

Harassment (Non- 482 472 37.6% 
Sexual) 
Promotion/Non- 284 273 22.1% 
Selection & 
Appointment/Hire 
Disciplinary Actions 215 213 16.8% 
(all) 
Evaluation/Appraisal 141 141 11.0% 
Termination 133 132 10.4% 

Top 5 Bases # of Complaints # of Complainants % of Complaints 
Reprisal 528 498 41 .1% 
Race (Black) 380 366 29.6% 
Sex (Female) 353 346 27.5% 
Age 336 321 26.2% 
Disability 244 233 19.0% 
(Physical) 

There were 6 findings issued by the Army with an Administrative Judge (AJ) decision 
during FY 2011 which is exactly the same number of findings issued by EEOC 
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Administrative Judges in FY 2010. During FY 2011, there was one additional finding 
issued by the Army in a Final Agency Decision (FAD) without an AJ decision. Findings 
of discrimination accounted for only 0.55% of all formal FY 2011 closures, and only 2% 
of closures in which a decision on the merits was rendered. The issues in the findings 
continue to be varied and without any identifiable trend or commonality. Reprisal 
remained the most common basis for the findings, followed by sex (female) and race 
(black). 

Alternative Dispute Resolution (ADR) was offered in 273 of the 2,390 formal complaints 
that were open at anytime during FY 2011 and accepted in 195 of those cases. A 
settlement was reached in 112 of those complaints representing a decreased resolution 
rate; 57.4% in FY 2011 as compared to 75.~% in FY 2010. 

B. Causal Analysis 

The Army continues to be concerned by the low number of complaints in which ADR is 
offered and the high number of complainants rejecting offers of ADR, and is currently 
working to finalize and implement an ADR policy to encourage greater understanding 
and utilization of ADR in EEO complaints. 

The issues involved in findings continue to be varied and without any identifiable trend 
or commonality. Reprisal remained the most common basis for a finding , followed 
closely by sex (Female) and race (black). 

Overall , in FY 2011 the DA's complaints program maintained the progress made in 
several key areas, specifically, the timeliness of merit FADs without an AJ decision. 
The Army will continue its efforts to improve the timely processing of complaints in 
FY 2012. 

C. Practical Knowledge Gained Through Experience 

The agency continues to recognize that demonstrated commitment by the agency's 
leadership as well as training initiatives are keys to maintaining a work environment free 
from discrimination, retaliation and harassment. In response to the growing need to 
resolve workplace disputes throughout Army, the ADR Program Office, located in the 
Office of the Army General Counsel, was established in 2008. ADR promotes and 
encourages the use of mediation techniques to resolve workplace disputes. 
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D. Action Planned/Taken to Improve Agency Complaint or Civil Rights Program 

Action Planned 

The overarching strategy for FY 2012 is to strengthen staff and command relationships 
through aggressive outreach, training and education. The following strategic objectives 
will result in continued progress for establishing and maintaining a "Model EEO 
program" 

a. Through continuous dialogue, engagement and outreach, EEO and Diversity 
Program officials will collaborate with all stakeholders as strategic partners to achieve 
EEO programmatic goals and objectives. These strategic partnerships will provide the 
platform for developing and implementing EEO action plans and barrier analysis. 

b. The Army will re-institute and issue Program Evaluation guidance for the current 
Army Command EEO structure to identify best practices, determine regulatory 
compliance, and determine EEO program effectiveness and to make recommendations 
for improvement as required. 

c. Competency assessment and management for Career Program 28 is a FY 2012 
initiative that will reinforce the professional development of EEO and diversity 
practitioners. 

d. In an effort to integrate EEO, Diversity and Inclusion and educate/train the 
workforce, the Deputy Assistant Secretary of the Army (Diversity and Leadership) is 
launching a series of Roundtable Discussions to include sessions on the following: 

1) The Integration of Diversity and Management Directive 715, 

2) The Integration of Diversity and Special Emphasis Programs and 

3) The Integration of Diversity and Compliance and Complaints. 

Action Taken 

The Headquarters' Army Diversity and Leadership Office includes three divisions; 
Diversity, Leadership and Compliance. While organizing and aligning functions to 
complement mission, efficiencies and effectiveness, the Secretary of the Army has 
approved a "Diversity Roadmap." The Roadmap provides a strategic methodology to 
integrate portions of the model EEO program essential elements into a transformational 
process that impacts the Army's corporate values regarding the strategic and effective 
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management of human capital. A key component of the diversity roadmap is the 
training, education and awareness efforts needed to ensure diversity and inclusion 
principles, objectives and strategies are integral parts of all Army operations as shown 
at http://www.armydiversitv.army.mil/adoGoals/index.html 

The Diversity Roadmap outlines the Army's unique approach to an enterprise-wide 
diversity initiative over the next five years. Five goals provide a roadmap for moving 
forward in key areas that are essential to a successful diversity initiative: leader 
commitment; comprehensive talent management processes; structure and resources; 
education and training; and sustainment through institutionalized inclusive practices. 
These five diversity goals will ultimately be accomplished through action planning. The 
development, implementation, monitoring and assessment of objectives and tasks will 
be integrated into the planning process, together with periodic evaluations of progress 
toward achieving the Army Diversity Vision. These Diversity Roadmap goals are linked 
to five of the six essential elements of a model EEO program. 
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Gary Gensler 
Chairman 

U.S. Commodity Futures Tradi111g Commission 
Three Lafayette Centre, 1155 21st Street, NW, Washington, DG 20581 

www.cftc.gov 

Fiscal Year 2011 
Annual Report to Congress 

On the 
Notification and Federal Employee 

Antidiscrimination and Retaliation Act of 2002 

Section 203 (a) (1) through (6) - Complaint activity and disposition of complaints 

(202) 418-5050 
(202) 418-5533 Facsimile 

ggensler@cftc.gov 

There was one EEO complaint of discrimination filed under Title VII of the Civil Rights Act, 
and pursuant to the guidelines of29 CFR 1614 and the Equal Employment Opportunity 
Commission's (EEOC) Management Directive 110, which was processed by the Commodity 
Futures Trading Commission's (CFTC) Office of Diversity and fuclusion (OD!) and remained 
open at the end of the reporting period for Fiscal Year 2011. The CFTC has had no complaints 
of discrimination filed at the District Court level for which fmdings of discrimiination were made, 
necessitating payment of monies from the Department of Justice: judgment fund. Because there 
have been no fmdings of discrimination against the Agency, the CFTC has not had to take 
disciplinary action against any manager or subordinate employee. Notification regarding rights 
and protections available to Federal employees (current and past) and applicants is accessible via 
the Agency's futranet and Internet sites. 

Section 203 (a) (7) - Analyses and compliance activities. 

Training programs that address broad areas of management as well as situations noted during 
counseling and dispute resolution efforts are provided on a regular basis by Office of Human 
Resources (OHR) and ODI. Both ODI and OHR staffs are available to managc:rs and employees 
to offer advice, assistance, counseling and career guidance. Both offices have ·credibility with 
managers and employees alike, and collaborate on a regular basis to insure compliance with laws 
and regulations that govern and protect Federal employees and their rights. The CFTC's ADR 
(Mediation) Programs are addressed on both the CFTC futranet and futernet sites, and CFTC 
EEO Counselors inform complainants in their initial interviews of the availability of ADR and 
cite the pertinent CFTC guidance. CF.TC managers are strongly encouraged to participate in 

http://www.cftc.gov


ADR where appropriate and when requested. EEO complaint activity at the CFTC is low 
which may be attributed to the aforementioned efforts. 

The Chairman of the CFTC issues aonual policy statements that reinforce the Agency's 
commitment to maintaining a workplace free from discrimination and harassment. These 
statements caution that engaging in prohibited behavior will result in appropriate disciplinary 
actions. The statements are posted on the Agency's Intranet. 

Section 203 (a) (8) - Budget adjustments. 

As noted above, the Commodity Futures Trading Commission has not had any findings of 
discrimination or judgments levied against the Agency which would require adjustments to its 
budget, as explained under Section 201. 

' Section 203 fa) (9) - Employee awareness and training. 

The CFTC' s managers and employees have been trained on their rights and responsibilities 
under the No FEAR Act and EEO laws and regulations. Online: courses on EEO laws (including 
the prevention of harassment, and disability/reasonable accommodation) and the No FEAR Act 
are mandatory courses for new employees and refresher courses are offered as requested and/or 
recommended. 
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No FEAR Act Annual Report for Fiscal Year 2011 
Executive Summary 

The No FEAR Act of2002 is intended to reduce the incidence of workplace 
discrimination within the Federal Government by making agencies and departments more 
accountable for their actions. Section 203 of the No FEAR Act specifically requires, no 
later than 180 days after the end of each fiscal year, each Federal agency to submit to the 
Speaker of the House of Representatives, the President Pro Tempore of the Senate, the 
Committee on Governmentli Affairs of the Senate, the Committee on Government 
Reform of the House of Representatives, each committee of Congress with jurisdiction 
relating to the agency, the Equal Employment Opportunity Commission, the Attorney 

· General, and the Office of Personnel Management, an annual report. 

CIA adheres to the provisions of Federal EEO laws and regulations to provide 
equal opportunity in employment for all persons; to prohibit discrimination on the bases 
of federally protected categories-that is, age (40 and over), color, disability, national 
origin, race, religion, genetic information, sex, and reprisal for opposing employment 
discrimination and/or for participating in the EEO process-and on the bases of other 
categories, such as sexual orientation and status as a parent, as covered by Executive 
Order or written CIA policy; and to promote the full realization of EE0. 1 

CIA processed 29 formal complaints in FY 2011 and 33 formal complaints in 
FY 2010. The number of formal complaints both in FY 2011 and FY 2010 reflects a 
slight increase from our five-year trend, averaging 26 complaints per year. Reprisal, sex, 
disability, and age were the leading bases for the CIA' s EEO complaints in FY 2011. 

There was not a single finding of discrimination in the past two years; therefore, 
no employees were disciplined as a result of an EEO formal complaint. CIA has a Zero 
Tolerance Policy for discrimination and harassment (see Tab D), which is intended to 
hold all employees to a higher standard than required by Federal law. 

David H. Petraeus was sworn into office as the Director of CIA in September 
2011; he published his Diversity and Zero Tolerance statements in October 2011 and 
January 2012, respectively (see Tab D). Twelve employees were disciplined under the 
Zero Tolerance Policy in FY 2011 and 13 employees in FY 2010, in accordance with 
Agency Regulation 13-3 (see Tab E). The discipline ranged from oral warnings to 

1 The No FEAR Act is codified in the Merit Systems Protection Act (MSPA). Pursuant to 5 U.S.C. § 
2302(a) (2) (C), the Central Intelligence Agency is exempted from the MSPA. Nevertheless, CIA is subject 
to certain provisions oflaw speci:tied in Section 202 of the No FEAR Act found under§ 2302(d) of the 
MSPA. These include the Civil Rights Act of 1964, the Age Discrimination Act of 1967, the Fair Labor 
Standards Act of 1938, the Rehabilitation Act of 1973, and all other applicable laws, rules, or regulations 
prohibiting discrimination on the bases of marital status or political affiliation. The CIA, however, is not 
subject to §2302(b) of the whistle blower statutes based on its exemption. 
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UNCLASSIFIED 

removal from position. In FY 2011 the CIA, did not pay any judgments as a result of 
EEOC findings of discrimination. 

CIA's Center for Mission Diversity and Inclusion (CMDI), which houses the 
personnel and programs of the Office of Diversity Plans and Programs, the Office of 
Equal Employment Opportunity, the Agency Ombudsman, Community Outreach and 
Liaison Staff, and Grievance, serves as a single point of contact for employees seeking 
information, advice, or assistance on a wide range of issues. During this reporting period, 
the Agency established a permanent body, the Executive Diversity and Inclusion Council 
(EDIC), that serves as a senior advisory group to the DCIA and his leadership team. 

CIA continues to focus on educating its workforce, both domestically and abroad, 
to include the war zone, on professional workplace conduct, anti-harassment and anti
discrimination Jaws and practices, diversity and fairness issues. Current programs 
include an online No FEAR Act course and a mandatory Harassment Free Workplace 
briefing. Over the last two years, 99 percent of the Agency's population successfully 
completed the online No FEAR Act course. 

CIA continues to offer an "Advice Only" program, encouraging managers and 
employees to seek advice on EEO-related issues without officially entering the EEO 
process; 375 individuals utilized this program in FY 2011. 

CIA takes seriously its responsibility to provide a workplace that is free from 
discrimination and harassment, and we continue to seek new and innovative ways to 
improve diversity and faim~ss at the Central Intelligence Agency. 

I?vJ:~l1i& 
TsSOciate Deputy Director, CIA 
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Equal Employment Opportunity Data 
Posted 

Pursuant to the No Fear Act: 

CIA 
for 1>eriod ending September 30, 2011 

Complaint Activity . -------~ ,,,;;;;;, F•~;y;,~-·~.; .... .. I 

I 2001 I 2008 T 2009 I 2010 1 2011--I 

Number of Complaints Filed _ ..... I 24 I 22 _ T 21 I 33 .. I 29 1 
.,N~~b"e; orc~~;1~~~~ts -- - - -T-23T·22--r-·21--r-32-r-·29·--1 
,-Repeat Filers ---v I 0 -T 0 I 1 j 0 

;'.f="":=-'"==,,,,_-=:!!!""' =· --=== = =·=~------~- .. -------· ... --·--·---~-------·---- --.. ·-·· 

!---·----- . ---------·------ --- .. 
~ _;ote: Complaints can be filed alleging multiple i Previsiscal Year Data I 

bases.The sum of the bases may not equal total 2007 200812009 2010 2011 I 

;;;;:-~intsfiled. I s j 19T_s_[--;;-l-5--i 
1 

Color -------11-1-11 3iol-Ji 
'icii~io~---------------------------- ,3-11--r o ·······r-;- ·1--1--1 
,------------------------------------r.:;1--T--1--------: 
Reprisal I 7 I 8 I 28 18 I 14 I 

Complaints by Basis 

.•·sex ·· - - - ·r;·;····r1_s_]_ 6·· 1·-12 I ·9-

1Nati~~o;i~in---------------r-4-!--1--T-7·-r4··1··; 

rEquru Pay Act _____ ------~ _ _ J=o]-o=J-O]_o_--I-o 
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Age 

·I 
li Disability 
i 
J Non-EEO 
I 
Genetic Information 

I 
e! Complaints by Issue 
I 

~! 

1 
Note: Complaints can be filed alleging 

'. multiple bases.The sum of the bases may not 
equal total complaints flied. 

! 
1 Appointment/Hire 

~ Assignment of Duties 
~, 

1 
Awards 

Conversion to Full-time 

·; Disciplinary Action 

I 
~J Duty Hours 
~; 
! Evaluation Appraisal 

IE . . nlT : xammat10 est 
! 
J 
i Harassment 

.I Non-Sexual 

·~ual 
·: Medical Examination 

:I Pay (Including Overtime) 

I I I I 4 8 6 10 6 

I I I I I 7 1 19 9 9 

I I I I 0 0 0 0 ~ 
I I I I - - - 0 0 

Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 2011 

0 I 3-TO 8 2 

9 9 10 9 5 

0 1 1 1 2 
"; 

0 0 0 0 0 

1 1 0 1 

1 1 3 9 7 I 
0 0 2 2 1 I 

7 10 11 3 4 
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Reassignment 

r Denied 

, Reinstatement 
r - -- -

Retirement 

Termination 

Terms/Conditions of Employment 

Time and Attendance 

Comparative Data 

Processing Time Previous Fiscal Year Data 

Complaints pending during fi:;cal year , '' j 
r ~~~~fgea~:ber of day~i~----,--17~-~8;-i--;1-~ fi~~.~51176~59 ,- , 

i ~=~; . .;;.;;;;~,;-"'~; ;;fl,;; -- . ~~ 15~ 600142;;~ 366:~1 
[-
Complaint pending during fiscal year where hearing was requested J 

I'' ------------ -- -- --- ----------:----------T·--- -----~-- --------1- ---- 1· --- - -- ---- . --- - -- - -

i ~vera~e~umberofdaysm I 148.50 141.71 139.44 I 0 1202.1311 
_ mvest1gat10n I I I 
:----- .. ----,_---i-----r-------1---- ---+-----1-' 
, Av~rage number of days m final I 0 1 0 , 0 I 0 I 0 
I act10n __________________________ L ___ I_ i _ I 

· Co~~laint pending during fiscal year where hearing was~~t_.'.:_~~~este_~--- ___ -----r j 

:_ ~~::~f~a~~~:~r o~~ay~--in-~ ___ !~~~·~~-~-~~:~~ 
1 

299·~J~°.°.·8_5 ___ j 
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r---Removal ---····-------1<)10foT·o-fof o To··rolof oT j"' 
i Other ----··- -····· Tofc)\o\.o\o1 or0To.ioror1·~ 

--101°ror0-r0-r 0 I 0 I 0 1 ° 1 01· 1-1 Duty Hours ,. 
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Harassment I 
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Promotion/Non-S~l~~~~-- -----:--ToT_o_i-~ ] "() " ol 0 ·· 1 (J-1-0]0-1-·()·1-tJ 
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1

• 2 I 0 0 11 
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I L EMl'l.0 Ol'l'ORT\JN\lY 
STATISTICAi. REPORT OF DISCRIMINATION ~NTS 

I 11 

COUNSEUNGS AMOUNT 

I 
TOTAL 0.00 

1. COMPENSATORY~S • . BACKPAYA=RON'TPAY 
3. LUMP SUM PAYMENT • 0.00 
• ATTORNEY FEES AND COSTS 

I 
I TOTAL 

C. TOTAL COMPLETEOJENDED COUNSELING$ 36 1. HIRES 
•. RETROACT1llE 

1. COUNSELED WfnftN 30 DAYS 1C 6 b. NON-RETROAC11W 

I PROMOTIONS 
2. COUNSEt.ED WITHIN 31 TO 10 DAYS 2! 27 •. RETROACT1VE 

a. COUNSELEO WITHIN WRITTEN EXTEN90N b. NON-RETROACTIVE 
PERIOD NO LONGER THAN «I ~YS 2~ 23 3. EXPUNGEMENTS 

I 
b. CClUNSELEO Wl1l1W 90 DAYS WHERE -NTS 

JNDIVOUAI.. PARTICIPATED IN AOR 3 •• REMOVALS RESCN:>ED 
c.COIM&e.£D~3WOO-.Ylll~TWEREUHIWIE..Y a. RSNSTAfEMENT 

3. COUNSELED BEYOND 80 CAYS b. VOLUNTARY RESIGNATION 
4. COUNSELED DUE TO REMANDS ACCOMMOOAllONS 

I 
TRAIMNG 
APOLOGY 
DI IPUNARY ACTIONS 

0. PRE-coMPLAJNT ACTMTIES a. RESCINDED 
1. ON HANDATTHE BEGINNING OF THE -b. MODIFIED 

I 
REPORTING PERIOD 

2. JNITIA TEO DURING THE REPORTING PERKX> 
3. COMPLETEDIENOED COUNSEUNGS 

•· SEm.EMENTS (MONETARY ANO 

"""""""'-I b. WITHDRAWAi.SiNO COt.FlAINT FILED 11 
G. COUNSEi.JNGs~NOeD ... 

REPORTING PERIOD THA.T RESU.. TED 
l'il COMF'lAINT FILINGS 111 REPOR1'1'IG 1. COMPENSATORY DAMAGES • 
PERIOD 29 25 2. 8ACKPAYIFRONTPAY • 

I d. DECISION TO ALE COMPlNNT PENDING 3. LUMP SUM PAYMENT $ 
AT THE END Of' THE REPORTING PERIOD • ATTORNEY FEES AND COST$ $ 

~. COUNSELING& PENDING AT THE ENO OF THE •• • REPORTING PERIOD 13 8 •• $ 

I 
$ 

I 
1. HMS 

a. RETROACTIVE 
b. NON-RETROACTIVE 

2. PROMOTIONS 
•. RETROACT1VE 0 

I ·-~ 3. EXPUNGEMENTS 
REASSIGNMENTS 

•• REMOVALS RESCINDED 
a. REINSTATEMENT 

I 
b. VOLUKfARY RESIGH-'llON 

•• ACCOMMOOAllONS 
7. TIWNING 

•• APOLOGY 0 .. DISCIPLINARY ACTIONS 

I 
e. RESCINDED 
b. MOOIAEO 0 

1 • PSll'ONU.NCEIYALUATIONYXllRED 

11. LEAVE RESTORED 0 

I I. NON-A.OR EMENTS 
OOUNSEUNGS 

TOTAL 

I &QCf'l;lllll ... ~#"ll.1D'ii) -· 
I 

Printed on 10/31/2011 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 

OF THE REPORTING PERICO 

1--2-9.__e. COMPlAINTS FIW> 

i--.::84-. __ o. TOTALCOMPLAINTS(und ... A•B+C1) 

80 E. COMPLAINTS IN LINED TiiAT WERE NOT COHSOUDATED 

1--2-3..__F. COMF'l.AINT5 IN LINE E CLOSED DURING ftEPORT PERIOO 

t---4-_
0

G. COMF\.AINTS IN LINE D THAT WERE CON!!Ol.IDATED 

1--""0'--•H. COMPLAINTS IN LINE G Q.OSED DURING IEPORT PERIOD 

61 I. COMPLAINTSONHNtDATlHEENDOFTHE 
REPORTING PERIOD (l.N D- (F+H)) + [(C2 + C3) • C4J 

t--2"5.__J. lNOl'JlDUALS FIW.G COMPLAINTS CCorr4Minenll) 

1--""'"--K· NUMSER OF JOINT PROCESSING UNRS FltOM 
CONSOLIDATION OF COMPl.AINTS 

b. PART-TIME 0 
c. COUATERAL OU1Y 0 

4. COUNSELORnNVESTIGATOR 13 
a. FULL-TIME 13 
b. PART-TIW: 0 
c. COUA1"ERALDtJTY 0 

B. AGENCY & CONTRACT STAFF TRAINING 

COUNSELORS 

""""" """"""' 
0 0 

b. STAFF RECEMNG a OR MORE 
HOURS, USlMlL Y GIVEJll TO 0 0 
EXPERIENCED STAFF 
STAFFRECEMNGNO 

0 0 TRAINING ,._TAU. 
2. EXPERIENCED STAFF • TOT At 
a. STAFF RECEIVING REQUIRED 

0 0 a OR MORE HOURS 
b. STAFF RECEMNG 32 OR 

MORE HOURS, GEHERALL Y 0 0 
GIVEN TO NEW STAFF 

c. ST/trFF RECEMNG NO 
0 0 TRAINING AT All 

C.REPOR GUNE 
1 EEO DIRECTOR'S NAME: K 

"· TO THE AGENCY HEAD? 

INVESTIGATORS 

"""""" """"""' 
0 0 

0 0 

0 0 

0 1 

0 0 

0 0 

2. F NO, WHO DOES 11-IE EEO DIRECTOR REPORT TO? 

PERSON' Garmen Middleton 

Director, Center fer Mission DiveraHy and Inclusion 

""""' 
4 

0 

0 

9 

0 

0 

3. WHO IS RESPONSIBlE FOR THE DAY-TO-OAY OPERATtON OF THE EEO 
PROGRAM IN YOUR DEPARTMENT/AGENCYIORGAMZAT10N7 

PERSON' Kenneth Dewitt 

TITLE' Director, Office al Equal Employment Opportunity 

4 WHO DOES THAT PERSON REPORT TO? 

PERSON' C8nnen Middleton 

TLE' Director, Center for Mission Dlveratty and Inclusion 

""""""' 

0 

0 

0 

0 

0 

0 

NO 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(REPOllTING PBIUOD HGIN8 OCTOHll 18T AND eHD8 Hn'EMBEll 30Tll) 

AGENCY OR DEPARTMENT: c.n>ol -- REPORTING PERIOD: FY~ 

PART IV • II.UH AND 198Ul:8 AUllOl!!D IN COMPLAINTI PIUD (PMt 1) 

BASES OF ALLEGED DISClUMINA TION 
~ """"' ~~ 11£1'1USAJ.. "'"' TOTA.I.AU. TOTAJ..AJ..L 

AUMIB """" .... t'DMPL.AMA."'TII 

ISSUES OF ............. """ NATIYI. HAWAIIAN .... ,..., ...... .., .... ,., ..... .. ..... 
AUEGED ,.,.,,. JOT1f!I. PAC!PIC "'-""' ...... 

DISCRIMINATION NATIVE ,....,.,.,. ··~ AMDJCAN 

~- Al'POlt.'TMl!tlTIHllll D D D D D D D D 1 4 2 2 
... ASSO'Me.TOFDl..T!ES D D D D D D D D 3 6 4 4 

.A'WAl.D$ 0 I 0 0 0 0 I D 1 5 2 2 

.~TOFL'lltlWt D D D 0 0 () 0 0 n 0 0 0 
IE. DISCIPLINARY Ac:TIOS D 0 D 1 0 D 0 0 1 5 2 2 

'· """"""" D 0 D D 0 0 0 0 0 D 0 0 

' H.......,, 0 0 0 0 0 0 0 0 D D 0 0 
1 "'"'"'"" 0 0 0 0 0 u 0 0 0 0 0 0 

• '"""'"' 0 0 D 1 0 0 0 0 1 5 2 2 

'· 
• 
'· 

P. Ol.TYlfO{,"U 0 D D D 0 D 0 0 0 D 0 D 
kt. ffAl.t:ATim:'APrltARAL 0 2 0 0 0 0 2 0 5 18 7 7 
H. IXAMINAT10NITEST 0 0 D 0 0 0 0 1 0 I 1 1 
~~SME!'IT -

0 0 0 0 0 0 0 0 3 5 4 • ~---·-· r-------- 1-- -· .. NCIN.UXCAt 0 0 0 0 0 0 0 0 3 5 4 4 

' S£XUAl D 0 0 0 
I, MEOk;'Al.ex,um.;ATJON D 0 0 0 0 0 0 0 0 n 0 n 

k. PAYtNCt.l.IDlt«lOVRTTME 0 0 0 0 0 0 0 0 2 3 3 3 
PROM01'10WMON·ser.a;no.; 0 1 0 1 0 0 1 0 5 20 11 11 

Ii.I kl!MS.IONM'E>."T 0 0 0 0 0 0 0 0 2 4 3 3 

' ,,.,... 0 0 0 0 0 0 0 0 1 2 1 1 

' """""" 0 0 0 0 n 0 0 0 1 2 2 2 
lmTAL M.l.1%UUllY8AS£S n 4 n ? 0 n 4 1 24 
lnYr AL ALL COMPL.An..'T1 Fn.!t> 8Y MSES 0 2 0 2 0 0 2 1 14 
i-.AL .\LLOOMPLAll"'.ANTSllY El/I.SU 0 2 0 2 0 0 2 1 14 
EEOC FORM 41!2 (REVISED APR 2011) 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(ltlPOlmNCl l'lllOD HOINS OCTOamt 11T AND 8ND8 llPTIMBD 30Tll) 

AGENCY OR DEPARTMENT: Conhl .. _...,.,,...,, 

PART IY • M8U AND lllUU ALLIGBD Ill COMPLAINTI FILO (Pmt 1) 

BASES OF AU.EOED DISCRIMINATION 

""" """" "'"""" l!J'IUSAL 

ISSUES OF 

M.LEGE> 
DISCRJMINA TION 

~- Ai!ASONABt.1; ACC'OMMODATXl<i 0 0 
IO. l&n.'STAtEM&iT 0 0 0 0 0 0 0 0 0 

·""""""'' 0 0 0 0 0 0 0 0 0 
IQ. TEIWINATION 0 0 0 0 0 0 0 0 0 

. TEltMSICXltllX1 OF £Mft.OY'Mllt,'f 0 0 0 0 0 0 0 0 1 
TIM! A.,>,'O ATTDIDANCf: 0 0 0 0 0 0 0 0 0 

h. TIUDolNG 0 0 0 0 0 0 0 0 0 
•. ontll!"""""tflOOIPt..._, 

" 
'-,, 
• 
' 

h'm'ALAUISSUEllllYllASU 0 4 0 2 0 0 4 t 24 
-AL ALLCOM'Pl.Alt!TS nl!O JY IAS!S 0 2 0 2 0 0 2 t 14 
rmTAt ALL COMf'LAINANTS BY BUD 0 2 0 2 0 0 2 1 14 
EEOC FORM 462 (REVISEDAPR2011) 

- - - - - -

REPORTING PE : FY 2011 

"'"'- '""'-= TOTAL AU. 

=· .... COMl'l.A .. "'D """"~""' ..,..._. nmt.'1: ...... 

0 0 0 
0 0 0 
3 2 2 
1 1 t 
0 0 0 
1 1 t 

-3" 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(HPOltTINCI PRIUOD U81"8 OCTOSU.1ft N10 l!NDS llPftMHlt 30'TH\ 

AGENCY OR DEPARTMENT: Centtol lnlel REPORTING PERIOD: FY 2011 

PAa'T IV • BUD AND IPUU AU_.D HI COMPLAINft Plt.aD (PM 2) 

BASES OF AUEOED DISCRIMlNATION ... . ......... .,. "'""""-""*' '""'" "" """"""" .... "'"' ,.. ........ ,.. ........ 
Dl9C'alMf!llATION ACT AlLMlb CCBll'lAIPri'U ~-

fSSUESOF "'" ......... tftSPAHICI """" ""' MP:NT,t..L PHYSICAL llYll!ISUE 8YJSIL'R 11'1'91L11 

ALLEGED -··~·-

DlSCRIMINATION 

. APl'(m.'TMENTl!{tgE 0 0 0 2 4 2 2 
~"l"OP'OUT'IES 0 0 0 1 8 4 4 

. AW.UDS 0 1 1 0 5 2 2 

. c;.,,.VEIWONTOn.U TIM! 0 0 0 0 0 

. DtSCTPl~AIV Acnoi.t 0 1 5 2 2 

'· N""""" 0 0 0 0 0 

' '""'""'" 0 0 0 0 0 0 0 

• """"'""' 0 0 0 0 0 0 0 0 0 0 0 

• """""" 1 0 0 0 0 1 0 1 5 2 2 

• 
• 
' 

f. IX.TYK(X.""5 0 0 0 0 0 0 0 0 
. fVAl.t:AOOHIAl'l'IVJ!l"-I· 0 1 0 2 2 0 7 

E!CAMINATIOWTF.5T 0 0 0 0 0 1 1 

·~~ 0 1 0 4 4 
N(lf;.,sfXU,I,[. 0 1 0 5 4 4 

' !Ext;AL 0 0 0 0 0 0 
l- MfDlt'AL EXA.M'lNAyn; 0 0 0 0 0 

. rAYINC'l.L'D!NGOVU.TIME 0 0 0 3 3 3 
l'ltOMOTIONiNON.SllJlCTKWI' 1 5 0 20 11 11 

0 1 0 0 0 4 

""'"" 0 1 0 0 0 0 

' """""' 0 0 0 0 0 0 1 
ALAU. !Ul'EI llY llASfS 11 0 6 4 8 2 
AL ALL COMPIAINT1 mm av BASES 2 7 0 5 2 6 2 
AL AU COMft.AIKAhTS av 9Al!S 2 7 0 5 2 0 6 2 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(l:IPOllTING Pl!lllOD ROIN• DCTOlll!lt 191' AJID DDS 81!.,..MBD 30TH) 

REPO 

PAllT IV • llMD AND IUUU Al.Ll!Gl!D IN COllPLAllllft Pia.RD (Pmt II 

BASES OF ALLEOED DISCRIMINATION 
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: FY2011 
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ALLEllED 

DtSCRIMtNA.TtON 
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0 0 0 0 0 0 0 1 0 
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AL A.!.L COMPl.AIN.U.'TS av BAS£'l _2 7 0 5 2 6 2 7 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 
STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 

(REPORTING Pl!lllDD BEGINS OCTDllER 1BT AND ENDS SEPTEMBER 3DTH) 

A. STATUTE (IF A SINGLE COllPLAllllT llAS llUL TIPLE STA~ RECORD EACH DH THE APPllOPRIATE LINE.) 

20 1. TITLE VII 

O 1a. PREGNANCY DISCl!IMINATION ACT (PDA) 

9 2. AGE DISRIMINATIOlll IN EMPLOYMENT ACT (ADEA) 

7 3. REHABILITATION ACT 

O 4. EQUAL PAY ACT (El>A) 

0 5. GENETIC INFORMATION NONDISCRIMINATION ACT (GINA) 

B. TOTAL BY STATUTES 

36 THIS NUMBER MAY BE LARGER THAN THE TOTAL NUMBER OF COMPLAINTS CLOSED. 
(A1+A1a+A2+A3+A4+A5) 

TUT AL TmAI. ........ DAYS 

A. TOTAL NUMBER OF CLOSURES 23 8215 

1. WITHDRAWALS 2 146 

a. NON-ADR WITHDRAWALS 2 146 

b. ADR WITHDRAWALS 0 0 

2. SETTLEMENTS 0 0 

a. NON-ADR SETTLEMENTS 0 0 

b. ADR SETTLEMENTS 0 0 

3. FINAL AGENCY ACTIONS B+C 21 8069 

B. FINAL AGENCY DECISIONS WITHOUT AN AllMINISTRATIVE JUDGE DECISION 1+2+3 21 8069 

1. FINDING DISCRIMINATION 0 0 

2. FINDING NO DISCRIMINATl<JN 13 7907 

3. DISMISSAL OF COMPLAINTS 8 162 

C. FINAL AGENCY ORDERS WITH AN ADMINISTRATIVE JUDGE AJ DECISION 1+2 0 0 

1. AJ DECISION FULLY IMPLEl~ENl'ED (a+b+c 0 0 

(a) FINDING DISCRIMINATl<:>N 0 0 

FINDING NO DISCRIMINATION 0 0 

(c DISMISSAL OF COMPLAINTS 0 0 

2. AJ DECISION NOT FULLY IMPLEMENTED 0 0 

a FINDING DISCRIMINATION 1+U+iil 0 0 

I. AGENCY APPEALED FINDING BUT NOT REMEDY 0 0 

H. AGENCY APPEALED REMEDY BUT NOT FINDING 0 0 

Ii. AGENCY APPEALED BOTH FINDING AND REMEDY 0 0 

FINDING NO DISCRIMll>IATION 0 0 

(c) DISMISSAL OF COMPL~NTS 0 0 
EEOC FOAM 462 (REVISED APR 2011) 

. ....... 
DAYS 

357.17 

73.00 

73.00 

0.00 

0.00 

0.00 

0.00 

384.24 

384.24 

0.00 

608.23 

20.25 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
,.... 
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I ANNUAL l'EDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISrn;AL REPORT OF DISCRIMllU.TIOK COMPLAINTS 

(REPORTING PERlllD BEGINS OCTOBER 18T AND ENDS 8EPTBllBER 30TH) 

AGENCY OR DEPARTMENT: REPORTING PERIOD: FY. I 
PARTVI • SIJllMARY OF CLOSURES BY CAW.GORY(~) 

TOTAL TOTAL AVERAGE 

NUMBER DAYS DAYS I 
D. FINAL AGENCY MERIT DECISIONS (FAD) ISSUE:D (1+2+3+<) •v ~ .. vu.,v 

1. COMPl.AINANT REQUESTED IMMEl>IATE FAD 11 .. 1bl 4 "' ......... 
a. N;E.HCY ISSUED FAD WITHIN 60 DAYS OF RECEIPT OF FAD REQUEST 2 "" ~'-""' 
b. AGENCY ISSUED FAD MORE THAN 80 DAYS BEYOND IECEIPT OF FAD REQUEST ~ ·- "'''"'"' I 

2. COMPLAINANT DID NOT ELECT HEARING OR FAC1 (2a+2b) " VO 11.uv 

a. AGENCY ISSUED FAD WITHIN 80 DAYS OF ENO OF 30-PAY ELECTION PERIOD " ~· 
,,,UV 

b. AGENCY ISSUED FAD MORE THAN 80 DAYS BEYOND t:NO OF 30-DAY ELECTION PERIOD u u U.uu I 
3. HEARING REQUESTED; AJ RETURNED CASE TO AGENCY' FOR FAD wrrHOUT AJ DEC1SK>N {3a+3b) .. ·- _,, ... 

a. AGENCY ISSUED FAD WITHtN 80 DAYS OF RECEIPT 01: AJ RETURNED CASE FOR FAD ISSUANCE .. 'v~ """·'"' 
b. N3VfC'f UUED FAD MORE THAN 1!10 0.-.YS AFTER RECEIPT OF IU RET\RNEO CASE FOR FAD ISSUANCE u u U.vu I 

•. FINAL AGENCY DECISION ISSUED ON A MIXED Ci.SE , .... bl u u u.uu 

a. AGENCY tSSUED FAD wmtlN 45 DAYS AFTER tNVESlJGATION u u U.vu 

b. AGENCY JSSUED FAD MORE THNll 46 DAYS AFTER INllESTIGATION u u u.vu I 
NUMBER ....... A. TOTAL COMPLAINTS CLOSED Willi BENEFITS 0 

B. TOTAL CLOSURES WITtt MONETARY BENEFITS TO 'COMPLAINANT 0 s 0.00 
I 

1. BACK PAY/FRONT PAY 0 s 0.00 
2. LUMP SUM PAYMENT 0 $ 0.00 
3. COMPENSATORY DAMAGES 0 $ 0.00 I 
•• ATTORNEY FEES AND COSTS 0 $ 0.00 

O. INTENTtONAU. Y LEFT BLANK 

E. TOTAL CLOSURES Wini NON-MONETARY BENEFITI:: TO COMPLAINANT 0 I 
F. TYPES OF BENEFITS IN NQN..MONETARY CLOSUREU 

~OFCl,__fW,T-

~---·-.i. 
OIOl.Y __ M'I'_ 

1. HIRES 0 0 
a. RETROACTIVE 0 0 
b. NON-RETROACTIVE 0 n I 

2. PROMOTIONS 0 0 
a. RETROACTJVE 0 0 
b. NON-RETROACTIVE 0 0 I 

3. EXPUNGEMENTS 0 n 
4. REASSIGNMENTS 0 0 

~- REMOVALS RESCINDED 0 0 
a. REINSTATEMENT 0 0 

I 
b. VOLUNTARY RESIGNATiON 0 0 

8. ACCOMMODATIONS 0 0 
7. TRAINING 0 0 I 
8. APOLOGY 0 0 
9. DISCIPLINARY ACTIONS 0 0 

a. RESCINDED 0 0 
b. MODIFIED 0 0 

I 
10. PERFORMANCE EVALUATION MODIFIED 0 0 
11. LEAVERESTOREO n 0 

12 I 
13 
14 

I EEOCF0NUl2 (IEWIED APR2D11) -· 
I 

http://vi.fi
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 
STATISTICAL l~EPORT OF DISCRIMINATION COMPLAINTS 

A. 101 Al. COMPl.AINlS PENDlffG (SAME AS PAIU II Line I) PENDING 

(1+1a+2+3+4) 1 

1. COMPLAINTS PENDING WRITTEN NOllFICA llON 4 294 73.50 
ment Letter 

1a. COMPLAINTS PENDING DECISION TO ACCEPT/DISMISS 0 0 0.00 

2. COMPLAINTS PENDING IN INVESTIGA llOM 16 3234 202.13 

3. COMPLAINTS PENDING IN HEARINGS 35 29783 850.94 

4. COMPLAINTS PENDING A FINAL AGENCY ACTION 6 2066 344.33 

INVESTIGATIONS COMPLETED DURING REPORllNG PERIOD (1+3) 24 6882 

1. INVESTIGATIONS COMPLETED BY AGE.NCY PERSONNEL •b+e 21 6115 
a. INVESTIGATIONS COMPLETED IN 18~ DAYS OR LESS 2 359 
b. INVESTIGATIONS COMPLETED IN 181 -360 DAYS 17 4763 

1. TIMELY COMPLETED INVESllGAllONS 6 1749 
2. UNllMELY COMPLETED INVESll~iATIONS 11 3014 

c. INVESTIGATIONS COMPLETED IN 361 OR MORE DAYS 2 993 
2. AGENCY INVESTIGATION COSTS S194687.25 
3. INVESTIGATIONS COMPLETED BY COfllTRACTORS a+b+c 3 

a. INVESTIGATIONS COMPLETED IN 181) DAYS OR LESS 1 
b. INVESTIGATIONS COMPLETED IN 181 - 360 DAYS 2 

1. TIMELY COMPLETED INVESTIGATIONS 1 245 
2. UNTIMELY COMPLETED INVESTl~iATIONS 1 342 

c. INVESTIGATIONS COMPLETED IN 36"1 OR MORE DAYS 0 0 
4. CONTRACTOR INVESTIGATION cosrn $49 000.00 

EEOC FORM 462 (REVISED Nlff. 2011) 

116 

0 

576 

1356 

704 

286.75 

274.00 
496.50 

s 9270.82 
255.67 
180.00 
293.50 
245.00 
342.00 
0.00 

3.33 
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ANNUAL .FEDEllUU. EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 

AGENCY OR DEPARTllEHT: 

A. INTENTIONALLY LEFT BLANK 

8. AOR ACTIONS IN COMPLETED/ENDED COUNSELING!:· 

1. ADR OFFERED BY AGENCY 

2. 

3. 

REJECTED BY INDIVIDUAL (COUNSELEE) 

INTENTIONAU.. Y LEFT BLANK 

4. TOTAL ACCEPTED INTO ADR PROGRAM 

C. ADR RESOURCES USED tN COMPL.ETEMNDED COUNSEUl>IGS 

1. INHOUSE 

2. ANOTHER FEDERAL AGENCY 

3. PRFVATE ORGANIZATtONS, (e.g., CONTRACTORS, 
BAR ASSOClATIONS, lH:O\V\OUAL VOLUNlC.ERS 
OR COLLEGE/UNIVERSITY PERSONNEL} 

4. MULTIPLE RESOURCES USED (Please apeoify In e conment box) 

5. FEDERAL EXECUTIVE BOARD 

6. 

7. 

0. ADR TECHNIQUES USED u.l COMPl.ETEDIEHDED ~SB..1'4GS ALS 

1. MEDIATION 

2. 

3. 

SETTLEMENT CONFERENCES 

EARl Y NEUTRAL EVALUATIONS 

4 FAClFINDING 

5. 

6 

FACILITATtON 

OMBUDSMAN 

7. PEER REVIEW 

6 . 

•• 
10. 

11. 

MULTIPLE TECHNIQUES USED (PleaM apeciry- In a conmant box) 

E. STATUS OF ADR CASES IN COMPLETED/ENDED COUMSELINGS 

1. TOTAL CLOSED 

a. SETT\.Et.'ENTS 'M'TM BENEFITS (Mone\M'f and Noln1101oeteiy) 

b. NO FORMAL CCWPLAINT FILED 

'· COMPLAINT FILED 

i. NO RESOLUTION 

ii. NO ADR ATTEMPT (eka Part X.E.1.d) 

DEOSION TO F1.E COMPLAINT PENDING 'oT THE END OF THE 
e. REPORTING PERtoD 

2. INTENTIONAU. Y LEFT BlANK 

REPORTlllG PERIOD: FY 2011 

4 4 

0 0 

0 0 

4 4 

0 0 

0 0 

COUNSELINGS INDIVIDUALS 

4 4 

0 0 

0 [I 

o_ 0 

0 (\ 

0 [I 

4 4 

0 (I 

0 0 

COUNSELINGS INDIVIDUALS 

4 4 

0 0 

0 0 

4 4 

0 0 

0 0 

0 0.00 

0 0.00 

0 0.00 

0 0.00 

0 0.00 

340 85.00 

0 0.00 

0 0.00 

DAYS AVERAGE DAYS 

340 85.00 
0 o.oo 
0 o.oo 

340 85.00 

0 0.00 

0 0.00 

-· 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

ANNUAL FIEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

8TATl8TICi'L REPORT OF DISCRIMINATION COMPLAINTS 

B. ADR ACTIONS IN COMPLAINT CLOSURES 
1 ADR OFFERED BY AGENCY 
2. REJECTED BY COMPLAINANT 
3. IHTENTIONALL Y LEFT B1..AM< 
4. TOTAL ACCEPTED INTO AOR PROGRA.r..4 

C. ADR RESO CES USED IN COMPLAINT CLOSURES OTALS 
1 INHOUSE 
2. ANOTHER FEDERAL AGENCY 
3. PRIVATE ORGANIZATIONS, (e.g., CONTRACTORS, 

BAR ASSOCIATIONS. INDMDUAL VOlllPITEERS 
OR COUEGEAJNIVERSrTY PERSONNEi..) 

4. MllL TlPLE RESOURCES USED~ 1p9elfy ~•comment box) 

5. FEDERAL EXECUTIVE BOARD 
6. 
7. 

D. ADR TECHNIQUES USED IN COMPLAINT CLOSUR.ES OTALS 
1. 
2. 
3. 

•• 
•• •• 
7. 
8. 
9. 
10. 
11. 
12. 

MEDtA.TK>N 
SETTLEMENT CONFERENCES 
EARLY NEUTRAL EVALUATIONS 
FACTFINDING 
FACILITATION 
OMB'IDSMAN 
Mll'IU-TRIALS 
PEERREV\EW 
MULTIPLE TECHNIQUES USED~ ISld'fFl• llllnllNN:box) 

E. STATUS OF CASES IN COMPLAINT CLOSURES 
1, TOTAL CLOSED 

a. SETTlEMENTS WITH BENEFITS 11....,. ... __.,, 
b. wrrHDRAWAL FROM EEO PROCE.SS 
1:. NO REsot.UTION 
d. NO ADR AlTEMPT 

2. INTENTIONALLY LEFT BLANK 
F, BENEFITS RECEIVED 

1. MONETARY INSERTTOTALS 
a. COMPENSATORY DAMAGES 
b. BACKPAYIFRONTPAY 
c. LUMPSUM 
d. ATIORNEY FEES ANO COSTS •. 
f. 

2. NON-MONETARY INSERT TOTALS 
•· HIRES 

I. RETROACTIVE 

b. PROMOTIONS 
I. RETROACTIVE 

c. EXPUNGi:MENTS 
d. REASSIGNMENTS 

e. REMOVALS RESCtNOED 
J. REINSTA.TEIENT 
ii. VOl..UNTARYRESIGNATION 

f. ACCOMMODATIONS 
TRAINING 

h. APOLOGY 
I. DISCJPLINARY ACTIONS 

ii. MOOtFIED 
. PERFORMANCE EVALUATION MODtAED 

k. LEAVE RESTORED 

m. 

0 

COMPLAINTS COMPLAINANTS 

0 
0 
0 
0 

0 
0 

COMPLAINTS COMPLAINANTS 

0 
0 
0 

COMPLAINTS 

0.00 

AVERAGE DAYS 
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ANNUAL F.EDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
_...,NGNldOD_D_t8'TAllD ___ 311TH) 

REPORTING PERIOD: FY 

PART XII • SUNIMARY OF EEO ADR PROGRAM ACTMTIES 

C. RESOURCES THAT MANAGE EEO ADR PROGi~ (DOES NOT 

INCLUDE NEUTRALS AS REPORTED IN PARTI> X. & XI.) 1 

1. IN-HOUSE FULL TIME (40 HOURS EEC, AOR ONLY) 0 
2. IN-HOUSE PART TIME (32 HOURS EEO AOR ONLY) 0 
3. IN-HOUSE COLLATERAL DUTY (OTHEFtS/NON.CONTRACT) 0 
4. CONTRACT (ANOTHER FEDERAL AGENCYIPHIVATE ORGANIZATIONS) 1 

D. EEO ADR FUNDING SPENT $ 

E. EEO ADR CONTACT INFORMATION 

1. NAME OF EEO ADR PROGRAM DIRECTOR I MANAA3ER Glenn Crispell 

Ombudsman 
2.TITl.E~~~·~~~~~~~~~-~~~~~~-

3. TELEPHONE NUMBER 703-482-0782 
~~~~~~~--~~ 

F. EEO ADR PROGRAM INFORMATION 

YES NO 

lnEEOADR? 
uiri 
men! official have a role In decldl K the case Is a for EEO ADR? 

I oertify lhal the EEO o:implalnt dala contained in IN& .,port, EEOC Fom1462, Annual Federal Equal Employment Opportunity Slallslk:al 
Report of Dt&crimlnatlon Complaints, for Ille reporting period Octd>er 1, 2010 lhrough September 30, 2011, Is acr:urato and complete. 

NAMEANDTITLEOFCERTIFYINGOFFICIAL' KENNETH l DEWITT, DIRECTOR EEO 

StGNATURE OF CERTIFYING OFACIAL: (Enter PIN here to MM1 • 9119 

DATE' 10/31/2011 TEl.EPHONENUMBER' 703-48:!-9097 E....,._, kenneld@ucia.gov 

NAME AND TITLE OF PREPARER' DEWITT L KENNETH, DIRECTOR EEO 

DATE' 10/31/2011 TELEPHONE NUM8ER 703-482-9097 E-MAIL: kenneld@ucia.gov 

The FY 2011 Nport (wllh 9'e PIN enter9d) la due on or bofon Odob9r 31, 2011. 

x 

mailto:kenneld@ucia.gov
mailto:kenneld@UCia.90V
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Appendix A - Comments 

Part2 
CIA- HA - Please be advised thel Iha number pn>W!o~ for Part ll(A) lo two more then the number reported in FY10forPart11(1). In explanation for !his d..,,_ncy, 

we balleve lhat two lnveStlgations W9l'B mistakenly not reported In last liSCal years report 

Port3 
CIA - Ill.A. 1.• Agency Number- The number al f\gen«f employee• ii claulfled and has not been roparled. 

Port8 
CIA- Vlll.A.3 Number Pending - ~lnant 581118 Jamieson ~Case No. 07-15 EEOC -ring Case No.: 570-2008--0005&4X Complainant in lhls C88B 

requeslad a h8Bring on 8 February 2008. As of the dale uf lllls roportlng, we cunenUy await the judges decision on the Agencys for Motion for Summary Judgment, 
which was fled on 30 October 2009. 

Part9 
CIA - JX.A.4 Ave Colt- The average inwstlgation cost on those lnY8Sligationl conducted by contractors """8Bds lho EEOC recommandad ·-dua ID l8CUrily 

clear8nce requirements and the fact Iha! the number repo1ed lnctudaa C08IS associalad with lrweatigator lralning and legal anullalion. 

Part 12 
CIA - Xll.B Employees partiapate In ADR - All Agency <0mployeas and managora are eligible to partlctpate In EEO AOR; --· Ille number al Agoncy employees 

is ctasslfied and has not besn reported. 
CIA- Xll.C.4 Contract- The coritract Is with an lndM:luol contrac1Dr (IC) who provides Independent consultations and intonnal counsel as the l>qertcy Qmbudlman, 

pefforming cuowork on issuas requiring independent ...,,...,,_al a:incems and issuos raisad by l>qertcy employees. Consulting time will comprile limo ""°"' 
counsallng employees and lntarvioWlng parties involved willl amplo)'ae conoams and general problems. In addition, the IC saMOs as the Pmgram Ma._,. for the 
AltsmatiYe Dispute Resolution Program, which ird~as (1) reviewing cases - both EEO and non-EEO; (2) Identifying modislonl; (3) identifying appropriate partlls for 
the mediaticn; (4) educating managers and employees on ADR; (5) estsbtishlng performance measures; and (6) provide quarterty reports on the program. 
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UNCLASSIFIED// Mt10. 

Date: 06/01/2009 

Category:[-}- Conduct; Accolintability and Discipline · OPR:[] 
Title: ARl~_J (U) DISCEPLINE ANO ACCOuNT ABILITY 

[_===--====~=~~====·===-===-===-===~J 
REVISION SUMMARY: I June 2009 . 

(U) This regulation supcosedes ARC] dated I Febiwuy 2007. 

(U) ARLJis revised to reflec:t that the_ Director of Security (D/OS) must notify 
the Aasociate Deputy DirectJJr of the Central Intelligence Agency {ADD/CIA) when 

_ Enforced Administriitive Leave is approved within 24 ho= of such approval. 

Boldfaced leJCI in this regu/aUon indicates revisions. 

3. (U) DISCIPLINE AND ACCOUNTABILITY 

(li) SYNOPSIS. This reguladon prescribes the iaechaalsms for 
reporting, documenting, ancl adjudlcadag dlsclpUa11J)' actions 
involving Agency staff' ·employees. It Identifies the Agency boards 
responsible for advising maaagemenl on dlsciplia11J)' and 
accountability Issues (bereiaaft¢r referred to u advisOry boards), . 
ldentifaa the criteria under which lhe advisory boards shall . be 
convened, and outlln.es tbe roles and responsibilities or both 
DW1agement and lhe . ailvi10ry boards ia the 
dlsclpUa11J)'/accountabiUty protess.· lbis reguladon· also establishes 
minimum procedures to be followed by management and advisory 
boan!!_~~____g__!_h__!!_clisposition of dlsclpliDary/accouutabillty cases. 
AB.[ _____ ] descr.!_~- the 9'.J!"!.!>f disciplinary measures 
administered by ClA. ABl. ________ ::::..::::7 describes lhe Agency's 
advisory board1; lacludlng ~-~-!'_e!SO!!!!~ EnLiu

1
tlon Board (PEB) and 

accountabillty boards. ARj_ _____________ J describes the type of 
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nodce and opportunity to respond that must be provided to employees 
prior to Imposition ·•f dlaclpUne. 

L (U) GENERAL. Agency employees who engage in work-related misconduj:t or 
peJfonn in a substantially substandard fashion hann the work enyirorunent and impair 
the mission of the Agency. Inconsistent and dispsrate imposition of diScipline by 
Agency managers is also daniaging to the workplace. This regulation serves as a 
single procedural reference for Agency managers, supervisors, and employees so that 
all may understand how to support and implement an integrated, comprehensive, .and 
equitable diSciplinary S)'ltem. 

1 The disciplinary provisio111 or. thi1 iqulaDon apply to Agency s&aff and conlract employees. 
Conll'IOIDIS Wilh 518ff·likc •""8S lo A&CDC)' iulallalions or information, and miliwy and civilian 
pcnoancl delailcd IO tlie Ageocy .,. gencnlly ~ot subject to discipline by lhc A&cn~, .. Jlowever, such 
individuals are required IO comply with: at&n\!ards ·of COaduct dacn1>cd in dRL_ . I and IO meet 
!CCUrity requimncnts as dcillilcd in lntclligcncc Community Dinx:tivc (!CD) 704 and its related 
Intelligence Community Policy Guidance (ICPG). Failure to do so may result in termination of 
coattact, preclusion of access to Agency fac:iliti.es, and/or revocation or security clearances. 

b. (U) AUTHORITY. The National Security Act of 1947, as amended; the Central 
Intelligence Agency A•::t of 1949, as amended; and other applicable laws and 

· regulations. 

c. (U) POLICY 

(I) (U) All employees, including managers, are cxpecjed Jo meet the Agency's 
standards of conduct and peJform Agency duties in a satisfactory llUllllier, Those 
who fail to do so may be subject to diSciplinary action, which may range from an . 
oral admonition to tcnnination of emplo)'ment. Information regarding the 
minimlDll standards •>f conduCt expected .of all Agency employees can be found in :!__!. ~· s~r for evaluating cmplo)-ee accountability can be found in 

(2) (U) In otder to promote a productive and motivated workforce, it is the policy of 
the Agency that all djsciplinary. actions shall be applied in a just and even-handed 
m81Uler, and in proportion to. tbC gravity of the offense. Accordingly, managers 
and advisory boanls shall fulfill their respective responsibilities regarding 
discipline and accc•untability as defined in paragraph e, and shall operate 
according to ri consfotent set of basic principles, defined in paragraphs f, g, h, and 
i below. 

d. (U) TYPES OF DISCIPLINARY ACTIONS. The Agency administers a wide 

C~~~d~E)==r actions. that are summarized below and described in detail in A& 

(I) (U) LESSER DISCIPLINARY ACTIONS. Lesser diSciplinary adions are 
those actions that 1result in an oral admonition, letter of warning, letter of 
repriman4 (with or without caveats); suspension for five days or less, or 
disciplinary probation. All lesser diSciplinary actions may be imposed directly by 

2 
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management without prior 'review by an advisory board as defined in paragraph f 
below. In additioc~ oral admonitions and lettm of warning (the least severe 
fonns of discipline) may be imposed .without regard to the procedures enumerated 
in.paragraph g below. · 

(l)'{U) SERIOUS DISCIPLlN~Y ACTIONS. Serious disciplinary·actiOllS are 
those actions that result in suspension for more than five ·days, reduction in grade, 
or termination of employment. Serious disciplil'larl' actions may be imposed only 
upon the teconnue:ndation of an advisory board, except as provided in AR 13-8. 2 

2 
Termiaation or emi11oymenl tor reaMms other than cliscipJiJWY concerns - ror example. 

lalni!Ytion or C111ploy111ent of e<<eU perJOm1CJ or indMduals who have beca dcclutd legally 
incooipe1ent •• arc outside the scope of Ibis tegulatioo and may be etfccled widaoul regard lo die 
procedun:s OQWDClllled in this reauJalion. Procedures Cor 1C1miD11ioD1 lll'C dcscnbed in AR 13-8. 

(3) (U) EXCLUSIONS·. Revocation of security cleannces and admiciistrative leave 
are not COR$idered disciplinary actions within the meaning of this regulation. See 
AR IQ.I and AR...!!!~ for infom111tion on Age:ncy policy regmding revocation of 
SCCllrity c1c.n.aces. See AR 20-30 and hHB[=:J for information on the types of 
administrative leave referred to as "excused absences," such as leave for voling 
and blood donation, which are non-punitive in nature and approvod without 
charge to leave er Joss of basic pay_,_ __ Jn~~ati!>n n.~ing , enf~!B!!L 
administrative leave can be found in AR [ J 

[ ·-·-·----1 . . - --- :----·-···--------______ .J . . . 

e. (U) RESPON$1BILIT:IES 

(I) (U) Manag4;!'5 at all levels are respo0$ible for fostering a :;.,ork environment that 
· promotes a productive and motivated worlcforce and taking action to minimize 

instances of employ1oe. misconduet and substandard perfomtance through positive 
meaSures such as carefill selection ofpersoMel, collllllliiucating i;Jear conduct and 
perfonnance standards, ·providing regular and constructive feedback, and ensuring 
employee awareness of Agency standards of conduct. 

(2) (U) Management fo responsible for. imposing all disciplinary actions, and fur 
following the procedures for imposition of discipline described in paragraph g 
below. Security or countCrintelligence (Cl) concerns shall be referred to the 
Office of Security (OS) or the Counterintelligence Center (CIC). Discrimination, 
harassment, or accommodation concerns shall be referred to Office of Equal 
Employment Oppol'llUJity (OEEO). . 

(3) (U) Managers at 1111 levels are responsible for identifying and addressing 
instan~ of employee misconduct · and substandanl perfonnance in a timely, 
consistent, and fair manner. Managers are encouraged to seek advice and 
guidance from C()mJjprient bl!IDan resoW'Ce (HR) officers and/or the Special 
Activities Staff (SAS) of the OS at the earliest opportunity after identifying the 
existence of an iJsue involving employee misconduct or substandard performance. 
Any manager or supervisor who discovers or develops information that raises 

3 
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signifil:ant security concerns about any Agency employee, doubts about the 
suitability of any A1:ency employee for continued employment by the Agency, or 
identifies perfonnance or conduct deficiencies of such severity that they may 
warrant imposition of serious discipline shall refer the matter to SA_S for 
consideration of Cilnvening the PEB. 

(4) (U) Advisory boards are responsible, ss d.escn'bed in' pan1graph f below, for 
miking recommend:ltions, in writing, to manag\"Dent for disciplinary or remedial 
action, The Perso11nel Evaluation Board (PEB) i~ responsible for examining 
employee seCurity w1d suitability. cases that ntay result in the imposition of serious 
discipline, termination of employment, or revocation of security clearances. 
Accountability boards are responsible for exiimining incidents involving 
significant intelligC11.ce failures and possible illegal intelligence activities, 

(5) (U) SAS is the repository of record of all accountability and disciplinary actions, 
other than oral admonitions and letters of warning, covered by this regulation and 
shall maintain a permanent record of all such actions .. SAS also is responsible for 
monitoring and documenting ·compliance with the disciplinary actions that 
mallagement impoS<s. 

f. (U) ADVISORY BOARDS 

(I) (U) JURISDJClllJN OF ADVJSORY BOARDS. Standing advisory bo~ 
and t!!ose_ginvenol for a spocial 11urpose. described in detail in AR[.__J 

[ ______ J operato at the Agency, directorate, and comp<>nent levels to advise 
management on the disposition of disciplinary and accountability cases and those. 
involving security, Cl, or suitability isl\!l!S. Serious disciplinary cases regarding 
individual employees shall be referred to the PEB for review and recommendation 
to management regarding appropriate disciplinary m~. Accountability 
boards Cllnvened to review significant failures of fundain:eolal CIA missions or 
responsibilities may also· recommend imposition of discipline, as outlined below 
in paragraph g below. 

(2) (U) MEMBERSllllP OF ADVJSORY· BOARDS. The membership of the 
standing advisory boards, such as the· PEB an(! the Ageocy Accountability Board 
(AAB), shall be detc:rmincd by incwnbeocy in specific positions d.Signated in the 
charter dociuneots l:hat govern each board's procedures. For special advisory 
boards that are con• ened in response to a particular event or incident, the tasking 
memorandum· estab:lishing the boards and their mandates shall provide explicit 
guidance regarding memb=hip. 

g. (U) · PROCEDURES FOR lMPOSlNG DISClPLlNARY ACTIONS. Except as 
otherwise noted, the following minimum procedures shall govern the imposition of· 
disciplinary actions. · 

(I) (U) PRlOR CONSULTATION WITH SAS. Managers, through their 
component HR offi•:ers and advisory boards, shall Cllnsult with SAS prior to the 

·decision to recommend or impose disciplinary action other than an oral · 
admonition or lctl•~ of warning.· Such consultation shall serve to promote 

4 
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reasonable consistency across tlie Agency and may be necessary to determine 
whclher particular co0<luct wammts review by the PEB. 

(2) (U) NOTIFYING INDIVIDUALS UNDER REVIEW 

(a) (U) No discipliM $hall .be imposed. unless the individual has been informed in 
· advance of the relevant iSsu~ . and _!)!is_ been provided the opportunity lo 

respond, as defui.ed in AR/ ________ _J Any sucli response must be 
considered by th" appiopfiate manager or advisory board prior lo the decision 
to recommend or impOse disciplinary action. Exception: Advance written 
notice is not mandatory for oral admonitions or Iettets of warning, or for . 
administrative leave or suspension in cases involving security concerns. 

(b) (U) After disciplinary/accountability decisiom are made, management shaff 
notify, in writing, . each indiltidual under review of its decision and the 
rationale for that decision; · Individuals subject to discipline shall be informed 
of the specific dil~ipliriary action to be taken, as well as whether the discipline 
includes . any limitations ·on future promotions, within-grade increases, 
financial awards, or other forms of recognition. In cases where the action 
taken is a letter of warning or reprimand, the letter will satisfy this 
requirement Exception: The rationale for oral admonitions may be 
communicated orally iathet than in wri'ting. 

. (c) (U) A particular issue may be omitted from a written notification only if the 
Director, Office of Security (DI.OS) or designee, in consultation with CIC and 
the Office of General Counsel (OGC), finds that there are sufficient 
counlerintelligenc:e, security, or law enforcement reasons to do so. 

(d) (U) In notifying the individual employee of the disciplinary decision, 
. management shall ask the affected employee to acknowledge the notification 

by signature on 1he dOCIDllenl. . If the employee refuses to acknowledge the 
document by sig11arure, the supervisor or manager shi>uld so indicate on the · 
document. Refui:al ot the employee.to acknowledge a disciplinary document 
by signature does not invalidate the disciplinary decision. 

(3) (U) REPORTING COMPLETED DISCIPLINARY ACTIONS. Manager& 
are also responsible for reporting compleied disciplinary actions in writing to SAS 
within.JO business d11ys-of.the decision. Exception: Oral admonitions and letters 
of warning are excli1ded from the SAS n:porting requirement In cases where 
Enforced Adminlsb•ative Leave 'is approved, D/OS must notify the Associate 
Deputy Director of the Central Intelligence Agency (ADD/CIA) within %4 
hours of that appronL 

h. (U) APPEAL PROCESS 

(I) (U) There are no. apJ>eal procedures for lesser disciplinary actions. Imposition of 
serious disciplinary action generally may be appealed to the ADD/CIA pursuant 
lo the· appeaf procedures ·set forth in AR 13-S. Decisions lo terminate 
employment for reas,ons other than revocation of access lo classified .information 

s 
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may be appealed up to the 0/CIA pursuant to the appeal procedures sel forth in 
AR 13-8. . 

(2) (U) In cases where "1e decision to jmpose serious disciplinary action is made by 
the same individual who serves as the appeal authority-for example by the D/CIA 
in the case of the AAB or by the ADP/CIA in the case of &Cl:QUl)tability boards 
n:commending impoHition of serious discipline-the accountability board shall 
notify the individuals whose actions are under re\liew of its . accoUl)tabili\y 
recommendation ptjo:r to forwaitling the recommendation to the decision maker. 
Such individuals shall be informed ihat they have five business days from the date 
of receipt to submit a written response lo the advisory board's chairperson. At the 
conclusion of the res11onse period the advisory board shall review any c:Omments 
it receives, prepare a decision memorandum documenting its findings and 
recommendations fo1 disciplinary action, and attach a copy of any response 
provided by the individual. . 

I. (ll) REPOSITORY AND P~ssmLE .USES OF DISCIPLINARY 
INFORMATION 

(I) (U) Except in caseil ·Of letters of warning or oral admonitions, all disciplinary " 
actions, whether imposed directly by managemi:nt or pursuant lo an advisory. 
bollld, must be reported to SAS, which is the office of record for all disciplinary 
actions, within 10 b~C!liness days of implementation. SAS shall retain original 
documentation associated with the disciplinary action for future reference. 

(2) (U) Requests for dis,::iplinary information may be made to SAS from Operating 
Officials, Heads of ill.dependent Offices, Dlrecton, the ADD/CIA, the DD/CIA, 
the D/CIA, or their designces. Both the i'equesl and the response must be in 
writing. 

(3) (U) Disciplinary information shall be requesled from SAS ptjor to taking certain 
types of personnel •£\jC?_~J!L llCCQ.rdance with the standards and provisions 
described in .6R/____ _ . _ .. ____ _] · · . 

(4) (U) Appropriate doomientation shall be maintained by component management 
so that managers can detennine whether there are outstanding letters ofreprimand 
that would preclude siving an employee a promotion, within-iirade step increase, 
or an award. 

j. (ll) NO ADDITIONAL RIGHTS C_ONFERRED 

This regulation is intended to gilide Agency management in imposing discipline in a 
fair and equitable manner. It doc;s not create nor confer any procedural or substantive 

. rights for employees; nor does it create any property or other interest or privilege in 
Agency employment. TlJis regulation does not entitle . an employee to any due 
process rights or in any way limit or detract from the authority of the D/CIA, pursuant 
lo Section 104(g) of the National Security Act of 1947, as amended, to terminate an 
individual's Agency ern11loyment, with .or without the procedures set forth in this 
regulation, AR 13-8, or elsewhere. 

6 
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Messane from the Director: The Critical Value of Diversity 

Innovation and creativity are defining features and traditions of our Agency. At the end of 
World War II, Major General William J. Donovan, head of our predecessor organization, the 
Office of Strategic Services, described the OSS as an "experiment. .. to determine whether a 
group of Americans constituting a cross-section of racial origins, of abilities, temperaments, and 
talents" could succeed at the difficult tasks of intelligence. Each day, we continue that 
experiment, and each day, we show what Americans of all backgrounds can do. 

For us, then, diversity is neith,er new nor unproven. It is both who we are and essential to 
mission success. Excellence in foreign intelligence requires broad perspectives, both in our 
understanding of a complex world and in our approach to problems and solutions. Our country, 
diverse as it is, has always had the talent we need, and we have recruited heavily from 
communities old and new, and from a dllZZling variety of schools and specialties. 

Our key challenge now is to ensure that the CIA 's extraordinarily gifted and dedicated workforce 
is contributing to its full potential. lbat means we must, at every level, be as inclusive as 
possible in our composition and in how we make decisions. We must foster a climate in which a 
sound range of views is heard and assessed, and in which the ideas and skills of each officer are 
given due weight and consideration. That sort of intellectual process, open yet disciplined, is a 
critical element of leadership. You should expect it of me, just as I expect it of you. 

In gauging our progress on diversity, statistics have value, and I will be asking my senior leaders 
for regular updates. Raw numbers alone, though, are not enough. We need to take a hard look at 
our leadership pipelines and hciw we select officers for growth assignments, not simply at the 
higher grades, but at every grade. Our goal is the strongest mix of people deployed across our 
professions, at each stage of career development. 

Where we fall short, we will make changes. Intelligence work is teamwork, and we have ·a duty, 
in our own teams, to reinforce each day the values of diversity, fairness, respect, and inclusion. 
As we do, we will be true to.our ideals as Americans, and we will help strengthen an already 
agile, dynamic organization tha.t can meet the security challenges of a dangerous and constantly 
changing world. General Donovan knew that in his time. We can never forget it in ours. 

David H. Petraeus 

Published: 1011312012 
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Message from the Director: Zero 'Tolerance for HaraBBment and Discrimination 

At the Central Intelligence Agency, every employee should be treated with dignity and respect 
and afforded a work environment free of harassment in any form. The CIA has zero tolerance 
for harassment or discrimination on the basis of race, religion, color, sex (including gender 
identity and pregnancy), national origin, age, physical or mental disability, genetic information, 
sexual orientation, status as a parent, retaliation for previous EEO activity, or any other factor 
unrelated to merit. 

I am personally committed to enforcing this policy, which ultimately depends on every Agency 
officer upholding the highest i:tandards of professionalism. Indeed, we must work together to 
maintain an atmosphere in which words or actions that could hann a colleague and undermine 
his or her career are completely unacceptable. We cannot allow harassment or discrimination to 
diminish any officer's contributions to our mission. 

The Agency's Office of Equal Employment Opportunity provides oversight and guidance for the 
harassment and discrimination complaint process. Any employee who is the target of 
harassment or discrimination--or who witnesses such behavior-should contact his or her 
supervisor or an EEO representative immediately. The supervisor is responsible for protecting 
the integrity of the complaints process by addressing issues promptly, and by shielding those 
involved from acts ofreprisal. 

1 will hold managers at every l'evel accountable for maintaining these standards. I also expect 
every officer to Jive our values: implicit trust and support for our brother and sister officers, 
mutual respect for each other's beliefs and backgrounds, and unity of purpose and effort. These 
principles are essential to our success as an Agency, and I appreciate all that you do to Jive and 
promote them. 

David H. Petraeus 

Published: 1/17/2012 
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SERVICEatt 

March 30, 2012 

·-----CDGO 

Carlton M. Hadden, Director 
~OEMY~ 
I 1 _APR 05 2012 ') . U.S. Equal Employment Opportunity Commission 

Office of Federal Operations --- - -~ 
~EOCIOFn 131 M Street, NE 

Washington, DC 20507 

Dear Mr. Hadden: 

Pursuant to Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act o/2002, (No FEAR Act), P.L. 107-174, please 
find the Corporation for National and Community Service's Annual Report enclosed for 
your office's review. 

Please feel free to contact Matthew Lewis in our Office of Civil Rights and 
Inclusiveness at 202.606.6716, if we can be of further assistance in the matter. 

Best regards, 

Robert Velasco, II 
Acting Chief Executive Officer 
Corporation for National and Community Service 

Enclosure 

Senior Corps * AmeriCorps * Learn and Serve America 

1201 New York Avenue, NW * Washington, DC 20525 * 202-606-5000 * www.nationalservice.gov 

_., 

http://www.nationalservice.gov
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I. EXECUTIVE SUMMARY 

The Corporation for National and Community Service (CNCS) is the Federal 
agency that provides pathways and opportunities for Americans to engage in their 
communities. Our mission is to improve lives, strengthen communities and foster civic 
engagement, through service and volunteering. 

CNCS's primary role is to provide critical Federal resources and leadership to 
support local initiatives that tackle community challenges. We do this by directing 
resources to those organizations and community programs that have proven to be 
effective in using service al the local level to address key national priorities in Disaster 
Services, Economic Opportunity, Education, Environmental Stewardship, Healthy 
Futures and Veterans and Military Families. Through AmeriCorps, Senior Corps and our 
other programs and activities, more than five million Americans serve with nearly 70,000 
organizations in the national service network. 

CNCS continues to be diligent in its efforts toward achieving a model EEO 
program and a robust diversity/inc:lusion management program. The Office of Civil 
Rights and Inclusiveness (OCR!) is the primary driver of the agency's work to further the 
mission and achieve these goals. 

• OCRI advises both the Chief Executive Officer (CEO) and the Chief Human 
Capital Officer (CHCO) on EEO and diversity related matt(:rs. 

• OCR! has been effective through expanding its diversity mm1agement portfolio to 
include OnBoarding, mentoring, employee engagement, and employee 
communications and training. 

In addition to the programming role of OCR!, the office has the responsibility of 
processing informal and formal complaints of discrimination and harassment. CNCS 
continues to maintain a relatively low rate of formal complaints. We expect this trend to 
continue due to an ongoing increased effort by OCR! to actively se1~k resolution during 
the initial intake and/or the informal counseling process. 

CNCS provides its Annual Report to Congress as required by Section 203 of the 
Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 ("No 
FEAR Act" or "Act"), Public Law 107-174. Also, CNCS reports on the number of cases 
that were filed in Federal district court which resulted in judgments, awards or 
compromise settlements; the disposition of those cases; money required to be reimbursed; 
and the number of employees disciplined for discrimination, retaliation, harassment, or 
other infractions of a provision of law cited in Section 20 I ( c) of the No FEAR Act. 

During Fiscal Year (FY) 2011, CNCS was not a party to any Federal district court 
cases that resulted in judgments, awards or compromise settlements. As a result, CNCS 
was not required to reimburse the Judgment Fund during FY 2011. In FY 2011, CNCS 
paid no monetary benefits in any case. No CNCS employees were disciplined for 
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discrimination, retaliation, harassment or other infractions of a provision of law cited in 
the No FEAR Act stemming from Federal district court actions. 

There were three Equal Opportunity (EO) complaints filed against the 
Corporation during FY 2011. Among those 3 complaints, the greatest number of cases 
filed was under the Title VJ! of the Civil Rights Act of J 964 ( 42 U.S.C § 2000e et seq). 
Among those EO cases filed in FY 2011, there were no cases that resulted in findings of 
discrimination by either CNCS or the Equal Employment Opportunity Commission 
(EEOC). 

II. INTRODUCTION 

The No FEAR Act requires Federal agencies to submit annual reports to the 
Speaker of the House of Representatives, the President pro tempore of the Senate, the 
Committee on Governmental Affairs of the Senate, the Committee on Government 
Reform of the House of Representatives, each committee ofCongr,ess with jurisdiction 
relating to the agency, the Attorney General, and the Equal Employment Opportunity 
Commission (EEOC). Additionally, the U.S. Office of Personnel Management's (OPM) 
final regulation on the No Fear Act issued on December 2&, 2006, requires that OPM also 
receive a copy of the report .. This report is submitted by CNCS to satisfy these reporting 
requirements. 

III. BACKGROUND 

The No FEAR Act was signed into law by President George W. Bush on May 15, 
2002, and became effective on October I, 2003. The Act requires Federal agencies to be 
accountable for violations of anti-discrimination and whistleblower protection laws 
and to post certain statistical data relating to Federal sector EEO complaints filed with 
the agency. 

Section 203 of the No FEAR Act requires that each Federal agency submit an 
annual Report to Congress not later than one-hundred eighty (l&O) days after the end of 
each fiscal year. Agencies must report on the number of Federal district court cases 
arising under each of the respective areas oflaw specified in the Acl in which 
discrimination was alleged; the status or disposition of cases; the amount of money 
required to be reimbursed; the number of employees disciplined; any policies 
implemented related to appropriate disciplinary actions against a Federal employee who 
discriminated against any individual, or committed a prohibited personnel practice; and 
an analysis of the data collected with respect to trends, causal analysis, etc. 

The President delegated responsibility to the OPM for the issuance of regulations 
governing implementation of Title II of the No FEAR Act. The OPM published final 
regulations on May 10, 2006, concerning the reimbursement provisions of the Act; final 
regulations to carry out the notification and training requirements of the Act on July 20, 
2006; and the final regulations to implement the reporting and best practices provisions 
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of the Act on December 28, 2006. CNCS has prepared this report based on the provisions 
of the No FEAR Act along with the final regulations issued by the OPM and the EEOC. 

IV. DATA 

A. Civil Cases 

Section 203(1) of the No FEAR Act requires that agencies include in their annual 
Report to Congress "the number of cases arising under each of the respective provisions 
of law covered by paragraphs (I) and (2) of section 20l(a) in which discrimination on 
the part of such agency was alleged." Section 724.302 ofOPM's final regulations issued 
on December 28, 2006, clarifies section 203 ( 1) of the No FEAR Act stating that Federal 
agencies report on the "number of cases in Federal Court pending or resolved ... arising 
under each of the respective provisions of the Federal Anti-discrimination laws and 
Whistleblower Protection laws applicable to them ... in which an employee, former 
Federal employee, or applic:ant alleged a violation(s) of these laws, separating data by the 
provision(s) of law involved." 

CNCS reports that during FY 2011, there were no Federal district court 
discrimination cases resulting in payments from the Judgment Fund on behalf of CNCS 
CNCS further reports that there were three pending cases in Federal district court at the 
end of FYI I with all ofthem being filed under Title VII of the Civil Rights Act of 1964 
(42 USC§ 2000e et seq). One case is pending decision on the Agency's Motion/or 
Summary Judgment. The other two cases were partially dismissed and are awaiting 
Answers or Motions to Dismiss by the Agency. 

B. Reimbursement to the Judgment Fund 

The OPM published final regulations in the Federal Register on 
January 22, 2004, and final regulations on May I 0, 2006, to clarify the agency 
reimbursement provisions of Title II of the No FEAR Act. These regulations state, among 
other things, that the Financial Management Service, U.S. Department of the Treasury 
(FMS), will provide notice to an agency's Chief Financial Officer within 15 business 
days after payment from the Judgment Fund. The agency is required to reimburse the 
Judgment Fund within 45 business days after receiving the notice from FMS or must 
contact FMS to make arrangements in writing for reimbursement. 

As previously stated, the Treasury Judgment Fund paid no monies on behalf 
CNCS for discrimination cases filed in Federal district court resulting in judgments, 
awards, or compromise settlements during FY 2011. 

C. Disciplinary Actions 

Section 203(a)(4) of the No FEAR Act requires that agencies include in the annual 
Report to Congress "the number of employees disciplined for discrimination, retaliation, 
harassment, or any other infraction of any provision oflaw referred to in paragraph (I)." 
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Section 203(a)(I) requires that agencies report "the number of cases arising under each of 
the respective provisions of law covered by paragraphs (I) and (2) of section 20 l(a) in 
which discrimination on the part of such agency was alleged." OPM's final regulation 
issued December 28, 2006, provides that these cases refer to the number of 
discrimination cases for which the Judgment Fund paid on behalf of the agency. The 
regulations also define disciplinary actions to include any one or a combination of the 
following actions: reprimand, suspension without pay, reduction in grade or pay, or 
removal. 

CNCS reports that there were no disciplinary actions arising from any Federal 
district court discrimination cases as no such cases occurred in FY 2011. 

D. Final Year-End Data 

The final year-end data posted pursuant to Section 30 I ( c )(I )(B) of the 
No FEAR Act is included in Appendix A. 

The final year-end data indicates that during FY 2011, there were three 
complaints of discrimination. Among the three complaints filed, there were no cases 
resulting in .findings of discrimination. These three complaints alleged the following 
bases of discrimination: two identified sex; one identified reprisal discrimination; three 
identified race; one identified age; one identified disability; and one identified religion. 
The average total formal complaint processing time at the end of FY 2011 was 131 days 
per case. 

E. Policy Description on Disciplinary Actions 

Section 203(a)(6) of the No FEAR Act requires that agencies include in their 
annual Report to Congress a detailed description of the policy implemented by the 
agency relating to disciplinary actions imposed against a Federal employee who 
discriminated against any individual in violation of any of the laws cited under section 
20\(a) (I) or (2), or committed another prohibited personnel practice that was revealed in 
the investigation of a complaint alleging a violation of any of the laws cited under section 
20 l(a) (I) or (2). Further, the Act requires that, with respect to each such law, the Federal 
agency report on the number of employees who were disciplined in accordance with such 
policy and the specific nature of the disciplinary action taken. 

There are two primary policy statements issued by the Chief Executive Officer 
(CEO) ofCNCS that reinforce CNCS's commitment to establish a workplace free from 
discrimination, harassment and retaliation. CNCS's employees are accountable for their 
actions which are outlined in these policy statements. Specifically they are: The Civil 
Rights and Work!Orce Diversity Policy (See Appendix B), and The Civil Rights Non
Harassment Policy (See Appendix C). The first statement emphasizes the CNCS 's 
determination to subject employees to appropriate disciplinary action for engaging in 
unlawful discriminatory practices or allowing discriminatory practices to exist. The 
second statement communicates the CNCS 's zero tolerance of harassment against 
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employees on the basis of race, color, national origin, religion, age, sex, disability, 
sexual orientation, political affiliation, marital or parental status, military service or 
engaging in a protected activity. Both of the statements caution that eHgaging in 
prohibited behavior will result in appropriate disciplinary actions. 

F. No FEAR Training 

Section 202(C) of the No FEAR Act requires Federal agenc11es to provide training 
to their employees on the rights and remedies under Federal Anti-discrimination laws and 
Whistleblower Protection laws. Under Section 724.203, Federal agencies were required 
to develop a written training plan and to have trained their employ(~es by December 17, 
2006, and every two years thereafter. Under implementing regulations, new employees 
are to receive No FEAR Act training within 90 days of appointment, which can be met 
through an agency orientation or training program. 

The OCR! at CNCS established a training plan to prescribe how training will be 
conducted/or staff and continued every two years thereafter, and how new employees 
were to be trained To assist employees in the training, a No FEAR Act PowerPoint 
presentation was developed and placed in the CNCS 's electronic learning Management 
System (LMS). The LMS is available to all CNCS employees and provides an efficient 
way to assign and document employee learning events. CNCS uses this training 
technology to deliver its No FEAR Act training as required 

V. ANALYSIS OF TRENDS, CAUSAL ANALYSIS AND PRACTICAL 
KNOWLEDGE GAINED THROUGH EXPERIENCE 

Section 203(7) of the No FEAR Act requires that agencies undertake "an 
examination of trends, causal analysis, and practical knowledge gained through 
experience and any actions planned or taken to improve complaint or civil rights 
programs of the agency." 

CNCS has examined the information reported and finds that since the effective 
date of the No FEAR Act, there have been a relatively low number of EO complaints filed 
within CNCS and an overall decline in the Federal district court cases resulting in 
judgments, awards and compromise settlements paid by the Judgment Fund on behalf of 
CNCS. The number of Federal district court cases resulting in judgments, awards or 
compromise settlements filed against CNCS in FY 201 I was zero. This statistic illustrates 
CNCS 's ongoing commitment to maintaining a diverse and inclusive workforce as well as 
a model EO environment. 

On-going EO education, such as The Source, a publication specifically targeted 
at EO related education and published by the OCR/, as well as our biennial No FEAR 
Act training, a/so contribute to CNCS 's low complaint total and model EO environmenl. 
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CNCS 's compliance and review under this section illustrates the diversity of our 
workforce. Overall, CNCS continues to be more diverse than the civilian labor force. 
This diversity is reflected at all levels of the agency. The majority of CNCS 's executive 
/eve/ positions are filled by discretionary appointments. As was reported in CNCS 's 
,'11anagement Directive Report 71.5 to the EEOC for FY 20 I!, of the 79 employees at the 
Executive/Senior level (GS-·15 and above), 58% are male and 42% are female. looking 
at race and ethnicity at that level, 72% are White, 16% are Black, 4% are Hispanic or 
Latino and 8% are Asian. We do have I 8 senior officials whose pay band salaries are 
equivalent to those of the Senior Executive Service. Of those I 8 senior officials, 61 % are 
male, 39% are female, 6% are Hispanic or Latino, I 1% are Black and 6% are Asian. 

Looking at disabled employment for FY 20 I I, CNCS increased its representation 
of disabled employees from 3.8% in FY 2010 to 4. 1% in FY 2011. Jn addition, 2 of our 
employees have a targeted disability. Our disabled employees are present at most grade 
levels in the organization, including 3 al the Executive/Senior level (GS-! 5 and above). 

VI. ADJUSTMENT TO BUDGET 

Section 203(a)(8) of the No FEAR Act requires that agencies include in 
their annual report to Congress information about "any adjustment (to the extent 
the adjustment can be ascertained in the budget of the agency) to comply with the 
requirements under section 20 I." 

CNCS did not provide such an adjustment and therefore reports such to 
Congress. 

VII. CNCS'S ACTIONS PLANNEDff AKEN TO IMPROVE CIVIL RIGHTS 
PROGRAMS 

A. Continuing the dissemination of information regarding the importance and 
consequences of the No FEAR Act to all employees through available resources such as 
The Source. Managers and supervisors are instructed to take the legislation seriously and 
are held accountable for their actions or inactions in accordance with established 
disciplinary policies and procedures, and performance evaluations. 

B. Continuing to encourage a healthy EO/diversity and inclusive environment by 
including employee engagement, retention, a focus on corporate culture, mentoring and 
management skills training to the overall OCRI portfolio. Training will be provided to all 
managers and senior leaders on unconscious bias, soft skills, conflict resolution and 
mentoring. 

C. Continuing to use alternate dispute resolution methods to resolve workplace 
conflicts so that they can be resolved more swiftly and at a higher rate. 
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D. Acknowledging that changes and growth in the workplace 1tend to trigger more 
complaints. Therefore, better communication from senior management to all employees 
about changes to policies and practices, and ongoing reorganizations, may reduce future 
complaints. When employ•ees are potentially impacted with change, timely and candid 
communication from all levels is essential to avoiding work place conflict and/or 
complaints. 

VIII. ACCOMPLISHMENTS 

A. Expanded and improved CNCS's On-Boarding program for all new hires which 
includes information on the employees' civil rights and legal protections. 

B. Revised the Corporation's civil rights policies to include protections for gender 
identity and gender expression and successfully transitioned the Corporation's first 
transgender employee utilizing training opportunities for staff and management. 

C. Introduced a new mentoring initiative, FLASH Mentoring, which provides an 
opportunity for employees to engage one-on-one with agency senior leadership. 

D. Continued to push out education and awareness for all employees through a 
quarterly publication, The Source and a monthly managerial publication, The Advisor. 

E. Maintained a zero tolerance policy for harassment and discrimination in CNCS's 
workplace as is evidenced by the fact that there were no judgments against CNCS in 
Federal court and also no findings of discrimination against CNCS. 
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APPENDIX A 

CNCS NO FEAR ACT TOTALS 

Complaints 

Filers 

Repeat Filers 

Sex 5 

Age 2 

Race 4 3 

Color 2 

Disability 2 

National Origin lo 
Religion 0 

Reprisal 4 



Appointment/Hire 12 I i 

Assignment of I 1 lo Duties 

Awards lo lo 

Conversion to Full 
lo lo Time 

Disciplinary action I 
l. Demotion Jo lo 

2. Reprimand I i 
3. Suspension lo lo 

4. Removal lo lo 

Duty Hours lo Io. 

Evaluation/ I 1 I 1 Appraisal 

Examination/ Test lo lo 

Harassment/ 

lo lo Sexual 

Harassment/ 

13 11 Non-Sexual 

Medical Exam lo lo 

Pay, including I 1 I 1 Overtime 

Promotion/ Non- jo lo Selection 

Reassignment 



I Denied lo lo 

I Directed lo lo 

Reasonable lo lo 
. 

Accommodation 

I Reinstatement lo lo 

I Retirement j o j o 

I Termination 12 l o 

Terms/ Conditions 
13 I 1 of Employment 

Time a.nd lo lo Attendance 

I Training l o j o 

I Other l o lo 

I I 

Investigations 182 days (avg.) 111 days (avg.) 

AH ,~2-33-da_y_s -(a-vg ___ ) ---.,-l 3_1_d_a-ys-(-av_g_. )---

After hearing I n/a I n/a 

After investigation \ 21 days (avg.) I 34 days (avg.) 



Number of 
Dismissals 

Days pending prior 
to dismissal 
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Civil Rights and Workforce Diversity Policy 

The Corporation for National and Community Service (CNCS) is committed to achieving a 
diverse, energized, high-performing workforce. Key to achieving this is developing and 
maintaining effective leader.;, managers, and employees who treat all persons with dignity and 
respect, without regard to non-merit factors such as race, color, national origin.. gender, age, 
religion, sexual orientation, disability, gender identity or expression, political affiliation, marital 
or parental status, or military service. We strive to provide a work environment free of sexual, 
racial, ethnic, religious, or othet harassment. 

As Acting Chief Executive Officer of CNCS, I am committed to fostering a diverse workplace, a 
workplace that is free of discrimination or harassment in any form; that is inclusive and fair; and 
that encourages participation of all employees in every facet of CNCS. I am firmly committed to 
promoting a climate of mutual respect and appreciation for the strengths of, and differences 
between, all our employees. 

Our mission is to provide opportunities for Americans of all ages and backgrounds to serve their 
communities and country. We work with national and community nonprofit organizations, 
faith-based groups, schools, and local agencies to engage Americans in meeting critical needs in 
education, the environment, public safety, homeland security, and other areas. Integral to our 
mission is our commitment to diversity, dignity, and equal opportunity, promoting a climate of 
mutual respect and appreciation for the strengths that a diverse workforce brings to bear. It is 
essential that our employees provide work and service environments free from discrimination, 
and free from sexual, racial.. ethnic, religious, or other harassment 

1 expect every CNCS manager, supervisor, and employee to carry out this policy. Implicit in each 
employee's "successful" work performance, and explicit in each superviso1rs performance rating, 
is support of CNCS's workforce diversity and civil rights policies and programs, and the 
fostering of an inclusive workplace where diversity and individual differences are valued. Any 
person who violates this policy will be subject to appropriate disciplinary action, up to and 
including termination. 

Any CNCS employee, former employee, or applicant for employment who believes he or she has 
been discriminated against in violation of civil rights laws, regulations,. or this policy, or in 
retaliation for opposition to discrimination or participation in discrimination complaint 
proceedings (e.g., as a complainant or witness), should raise his or her concerns with our Office 
of Civil Rights and Inclusiveness (OCRI). Discrimination claims not brought to the attention of 
OCRl within 45 days of their occurrence may not be accepted in a formal complaint of 
discrimination. OCR! may be reached at (202) 606-7503 (voice), (202) 606-3472 (ITY), eo@cns.gov, 
or through www.nationalservice.gov. 

ln addition, we encouiage everyone to consideI om Alternate Dispute Resolution (A.DR) 
Program as an informal way to resolve workplace conflicts. If you are interested in learning 
more about our ADR program, please contact John Rogers at (202) 606-6646 or jrogers@cns.gov. 

6/1/2011 
Date Robert Velasco, ll, Acting Chief Executive Officer 

Senior Corps * AmeriCorps * Learn and Serve America 

1201 New York Avenue, NW * Washington, DC 20525 * 202-606-5000 * wwvwnationalservice.gov 
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Employee Civil Rights and Non-Harassment Policy 

The Corporation for National and Community Service (CNCS) has zero talerance for the harassment 
of any individual or group of individuals for any reason. CNCS is committed to treating all persons 
with dignity and respect. CNCS prnhibits all forms of discrimination based upon race, color, national 
origin, gender, age, religion, sexual orientation, disability, gender identity or expression, political 
affiliation, marital or parental status, or military service. Whether in CNCS offices or campuses, in 
other service-related settings such as training sessions or service sites, or .at secvice-related social 
events, such harassment is unacceptable, will not be tolerated and, if found, will be subject to 
Un.mediate corrective action, up to and including removal or termination of any CNCS employee or 
volunteer. 

Slurs and other verbal or physical conduct relating tD an individual's gender, race, ethnicity, religion, 
sexual orientation or any other prohibited basis constitute harassment when it has the purpose or 
effect of interfering with work performance or creating an intimidating, hostile, or offensive work 
environment. Harassment includes, but is not limited to: explicit or implicit demands for sexual 
fatvors; pressure for dates; deliberate touching, leaning over, or cornering; offensive teasing, jokes, 
remarks, or questions; letters, phone calls, or distribution or display of offensive materials; offensive 
looks or gestures; gender, racial, ethnic, or religious baiting; physical assaults or other threatening 
behavior; or demeaning,. debasin1;, and abusive comments or actions that intimidate. 

CNCS does not tolerate harassrrlent from anyone including persons of the same or different races, 
sexes, religions, or ethnic origins;. or from a CNCS employee or supervisor; a project or site employee 
or supervisor; a non-employee (e.g., client); a co-worker, or service member. c:onduct directed at one 
person in the workplace may cr€ate an offensive environment for others. 

I expect CNCS supervisors and managers, when made aware of alleged harassment by employees, 
service participants, or other individuals, to immediately lake swift and appropriate action. CNCS 
will not tolerate retaliation agairISt a person who raises harassment concerns in good faith. Any 
e1nployee who violates this policy or asserts a false claim of harassment with a malicious intent will be 
subject to appropriate discipline, up to and including termination. 

Any CNCS employee, former employee, or applicant for employment who believes that he or she has 
been discriminated against in violation of civil rights laws, regulations, or this policy, or in relaliation 
for opposition to discrimination or participation in discrimination complaint proceedings (e.g., as a 
complainant or witness), should raise his or her concerns with our Office of Civil Rights and 
Inclusiveness (OCR!). Discrimin;1tion claims not brought to the attention of OCR! within 45 clays of 
their occurrence may not be accepted in a formal complaint of discrimination. OCRl may be reached 
at (202) 606-7503 (voice), (202) 606-3472 (TfY), eo@cns.gov, or through www.nationalservice.gov. 

Any employee who experiences or witnesses harassment in tlle workplace may make a. report to 
Andrew Wasilisin, Director, Workforce Relations and Communications in accordance with CNCS 
Policy #OHC-06-001, "Anti-Harassment Policy and Procedures." 

In addition, we encourage employees to consider our Alternate Dispute Resolution (ADR) Program as 
an informal way to resolve workplace conflicts. If you are interested in learning more about our ADR 
pfogram, please contact John Rogers at (202) 606-6646 or jrogers@cns.gov. 

6/1/2011 
Date Robert Velasco, ll, Acting Chief Executive Officer 

Senior Corps * AmcriCorps * Learn and Serve America 

1201 New York Avenue, NW * WashingLon, DC 20525 * 202-606-5000 * www.nationalservice.gov 
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UNITED STATES 

CONSUMER PRODUCT SAFETY COMMISSION 
4330 EAST WEST HIGHWAY 

BETHESDA. MD 2081 4 

CHAIRMAN INEZ M. TENENBAUM 

The Honorable Jacqueline A. Berrien 
Chairman 

February 24, 2012 

U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Chairman Berrien: 
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I am pleased to present the lJ.S. Consumer Product Safety Commission's (CPSC) Fiscal 
Year (FY) 2011 Notification and Federal Employee Antidiscrimination and Retaliation Act of 
2002 (No FEAR Act) Annual Report. 1 

During FY 2011, the CPSC continued to work diligently to promote policies and 
initiatives to prevent proactively violations of federal antidiscrimination and whistleblower laws. 
These included issuance of agency policy statements on nondiscrimination in employment and 
prevention of harassment to encourage resolution of issues at the lowest levels of the agency. 
The CPSC also disseminated important information through quarterly Web postings of its 
complaint data, as required by the No FEAR Act. We continued to provide antidiscrimination 
and antiretaliation training for executives, managers, supervisors, and employees. New hires in 
FY 2011 received No FEAR Act training within 90 days of appointment. The CPSC also 
stressed the importance of a fair and expeditious complaint process to ensure EEO compliance 
and accountability during FY 2011. 

In accordance with goals set under the CPSC Strategic Plan, the CPSC promoted 
workforce acceptance and celebration of cultural and individual differences. The CPSC' s fourth 
annual Diversity Day celebration focused on increasing exposure and awareness of different 
cultures while emphasizing the agency's commitment to workforce diversity. The CPSC also 

Section 203 of the No FEAR Act requires that, not later than 180 days after the end of each fiscal year, 
each federal agency shall submit this report to the Speaker of the House of Representatives, the President Pro 
Tempore of the Senate. the Senate Committee on Homeland Security and Governmental Affairs, the House 
Committee on Oversight and Government Reform, the House Committee on Energy and Commerce, the Senate 
Committee on Commerce, Science, and Transportation, the House and Senate Appropriations Committees, the 
Equal Employment Opportunity Commission, the Attorney General. and the U.S. Office of Personnel Management. 
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continued to conduct targeted outreach activities to ensure that our applicant pools are reflective 
of our nation's diversity. 

The CPSC remains fully committed to the preservation of merit system principles to 
guarantee that the federal government has an effective and professional civilian workforce. 
Should you or your staff have any questions, please feel free to contact our EEO Director, Ms. 
Kathleen Buttrey, by telephone at (301) 504-7771 or by e-mail at KButtrey@cpsc.gov. 

Very truly yours, 

Inez M. Tenenbaum 

Enclosure 

mailto:KButtrey@cpsc.gov


§724.302 - 2011 Reporting Obligations 

'. 1. The number of cases in Federal court pending or resolved in each 
fiscal year and arising under each of the respective provisions of the 
No FEAR laws applicable to them as defined in § 724.102 of subpart 
A of this part in which an employee, former Federal employee, or 
applicant alleged a violation(s) of these laws, separating data by the 
provision(s) of law involved. 

2. In the aggregate, for the cases identified in paragraph (a)(1) of this 
section and separated by provision(s) of law involved: 

(i) the status of disposition (including settlement); 

(ii) the amount of money required to be reimbursed to the Judgment 
Fund by the agency for payments as defined in § 724.102 of subpart 
A of this part; and 

(iii) the amount of reimbursement to the Fund for attorney's fees 
where such fees have been separately designated. 

3. In connection with the cases identified in paragraph (a)(1) of this 
section, the total number of employees in each fiscal year disciplined 
as defined in § 724.102 of subpart A of this part and the specific 
nature, e.g., reprimand, etc., of the disciplinary actions taken, 
separated by the provision(s) of law involved. 

4. The final year-end data about discrimination complaints for each 
fiscal year that was posted in accordance with the Equal Employment 
Opportunity Regulations of subpart G of title 29 of the Code of 
Federal Regulations (implementing section 301 (c)(1 )(B) of the No 
FEAR Act. 

5. Whether or not in connection with cases in federal court, the 
number of employees in each fiscal year disciplined as defined in § 
724.102 of subpart A of this part in accordance with any agency 
policy described in paragraph (a)(6) of this section. The specific 
nature, e.g., reprimand, etc., of the disciplinary actions taken must be 
identified. 

6. A detailed description of the agency's policy for taking disciplinary 
action against federal employees for conduct that is inconsistent with 
Federal Antidiscrimination Laws and Whistleblower Protection Laws 
or for conduct that constitutes another prohibited personnel practice 
revealed in connection with agency investigations of alleged 
violations of these laws. 

FY11 - Two cases. 

None. 

None. 

None. 

None. 

See Appendix A. 

None. 

The Agency has adopted and will fully 
follow the Office of Personnel 
Management (OPM) Advisory 
Guidelines to take appropriate 

• disciplinary actions against employees 
for conduct inconsistent with 
Antidiscrimination and Whistleblower 
Protection Laws. 



FY 2011 Annual No FEAR Report - U.S. Consumer Product Safety Commission 

7. An analysis of the information provided in paragraphs (a)(1 )-(6) of i See Appendix B . 
• this section in conjunction with data provided to the Equal 
Employment Opportunity Commission in compliance with 29 CFR 
part 1614 subpart F of this Code of Federal Regulations. Such 
analysis must include: (i) an examination of trends; (ii) causal 
analysis; (iii) practical knowledge gained through experience; and (iv) 
any actions planned or taken to improve complaint or civil rights 
programs of the agency with the goal of eliminating discrimination 
and retaliation in the workplace. 

8. For each fiscal year, any adjustment needed or made to the budget Not applicable. 
of the agency to comply with its Judgment Fund reimbursement 
obligation(s) incurred under§ 724.103 of subpart A of this part. 

9. The agency's written plan developed under§ 724.203(a) of subpart See Appendix c. 
B of this part to train its employees. 
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Appendix A 

§724.302(A) (4) and (B) - FY2006 - 2011 Reporting Obligations 



FY 2011 Annual No FEAR Report - U.S. Consumer Product Safety Commission 



FY 2011 Annual No FEAR Report - U.S. Consumer Product Safety Commission 

Titte llli.§ • . .FY2011 2010 
161'4i1!~~f. 

',,'''' 

Av~ragll 
processing time of 

pending 
cOlllplain~ (In 

L- - daY!)~·· ~--+-~···· .... ~.;~-·· 

2007' .J0.06 



FY 2011 Annual No FEAR Report - U.S. Consumer Product Safety Commission 

Title Ill, 1614.704{J) -lfv2011 
.. l 

· Findings of dlscrlmliiatlon 
•..•. r1md!r4'ct by bases ·· 

i Number rendered without a 
;hearing 

Number rendered with a 
hearing ,____ 

aooe 2007 2006 



FY 2011 Annual No FEAR Report - U.S. Consumer Product Safety Commission 

I (4) renioval O O O O To-- o O O o O 
-+-- t -·-1--+-

,,~~t;!~~,,,;~t~~,; >T; ;--~'~-!;; ;; ;;~-+-
.~luation/appraisal ro- 0 ! 0 ·=~~--- 0 0 0 0 0 0 

0 o I 
----I 

0 0 I 
0 

.... -j 
0 i 

0 0 I 
0 0 -- i---- .... ; Examination/test ~- _ 9 j O --\_()__ i 0 i~-- 0 0 O \ 0 

Harassment O lo !O ,O JO O O O O O 
' ---~---"-~~~--·-···-1--·-··l·~-~~-"'1-·· ~-1--····-r-· ··r ......... _., 

~:~: :::::lxual ______________ t'~ -'~ l~ --~~+6--,6-~-'~ ~ -t6 -~ '~ : 
0 0 

~ .. - --r--·-t ~ 1 

,Medical examination 0 0 !O 0 IO 0 .0 O 0 ;O 0 0 ! 
!Pay (including overtime) -·0- 0 .. 0 0--TQ--'o·-to· 0 0 JO :o-~ 
tPr;;motion/nonselection 0 -- 0 0 0 0 O 0 1 O O IO O O ' 

.. T 
\Reassignment · · .. O O O O o . 0. O ,0 o 10 o o _1 
f<1TJe111ed. _.. - ___:.-- o o o--o-·o-- ·a-~ a·~: I~~- o o ·1 
! (2)directed ... o -~-9--~.o 'O o O o o o o 10 
'Reasonable accommodation 0 0 0 I 0 I 0 ! O 0 O O IO O O ' r- _,_.., ________ _ 

Reinstatement 0 O 0 .o 10 0 O O O :o O O 

Termination O 0 O O 10 O O O ]O O O __ 

Terms or condition of 0 0 , 0 0 0 O 0 O O 1 O O 

i-··· ... :-.r···-··· j 
<' ••••• - ... -

.Time and attendance 0 0 0 0 jo 
1

0 0 0 0 o 1o lo I 
:o 0 

------i---·' 
Training 0 ,o 0 0 0 0 0 OLJOJ 

,Other 0 0 0 0 !o 10 0 0 0 f o jo 10 I 

I ;-:~' m]~
010

_ ''"lJ_-J'~" j 
! Number of complaints 1 3 1 5 5 2 3 I 3 I 
i--

'Number in investigation -·-f---1 __ J __ ~ ___ 2_~ __ 1 ___ ~----~ :
1 

O I 

,z~:::~~e;:~~~n~~~---~-·-· ~ -l-··6---/ 6-j-~- +--;- ·!- ~--l 
.~~:::ra:~·:;peal 2 1-2··-1-3-1--1---jl--1---~--1 ·---1 

i : l . 

···---·-·-· _t ___ ,, __ ---·-· -----------~--



FY 2011 Annual No FEAR Report - U.S. Consumer Product Safety Commission 

' I r.:--~- -·---- -~ ~- - --, --~-r-- --- - ------
Number of complaints not , O O , O O 

Investigated within the I 

1 

I 
requirements of I I b 

""·"~~ ..... " I .~ ___ L ___ t=·= ---=====,:---==== 



FY 2011 Annual No FEAR Report - U.S. Consumer Product Safety Commission 

Appendix B 

§724.302(A) (7) - 2011 Reporting Obligations ·Analysis of Trends, Causal Analysis, and Practical 
Knowledge Gained Through Experience 

• Trend Analysis 

During Fiscal Year (FY) 2011 the CPSC had one new complaint filed in federal district court. 

Formal complaint activity remained the same in FY11 with five new complaints filed. Four of the 
five complaints filed in FY11 were from CPSC employees. Reprisal continues to be the 
predominate basis of complaints coupled with disability. Harassment was an issue in all four 
CPSC employee complaints including harassment coupled with failure to accommodate, non
selection, reprimand, and performance evaluation. CPSC will offer training in harassment for 
both supervisors and employees in FY12. 

Disability is increasing as basis for more EEO complaints. This could be attributed to the aging of 
the workforce. 

The CPSC continues to try and resolve complaints at the least formal level and has an active and 
efficient Alternative Dispute Resolution (ADR) Program promoted by agency leadership. Our 
analysis shows that seven of nine informal EEO complainants were offered ADR in FY11. During 
FY11, CPSC resolved four of ten pending complaints through Negotiated Settlement 
Agreements. 

The CPSC continued its best efforts to process complaints effectively and efficiently. All 
complaints were processed within the 180 investigative day time limit. 

• Causal Analysis 

We are experiencing an increase in the complexity of EEO complaints. This boost in the 
complexity of complaints has resulted in increased time spent in the counseling, investigative, 
and hearing processes. Due to the complexity of some cases, we have contracted out 
counseling services. These complex cases are more difficult to resolve. 

• Practical Knowledge Gained through Experience 

Chairman Tenenbaum promotes EEO programs and policies through policy memorandum and 
visibility. She shows her commitment to a workforce that values trust and open communication 
through all-hands meetings, personal "sensing sessions," as well as the annual internal employee 
survey. 

The CPSC will continue to promote and enforce EEO and civil rights laws. The CPSC is 
committed to EEO principles and practices in all of its management decisions and personnel 
activities, and it is the goal of the CPSC to develop and retain a high-quality, diverse workforce, 
that is representative of the people we serve. The CPSC believes that a multicultural and multi
ethnic environment promotes better communication, ideas, and trust between individuals. 
Consequently, the CPSC will continue to emphasize attracting the best candidates from a variety 
of sources, selecting and advancing the best qualified employees based upon merit, training its 
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managers and employees on their EEO rights and responsibilities, providing equal opportunities 
to all individuals, and providing a prompt, fair, and impartial review and adjudication of any 
allegations of discrimination. 

During FY 2011, the CPSC achieved significant results in promoting merit system principles, 
including EEO and the strategic management of human capital. Some of our noteworthy 
achievements are set forth as follows: 

o reissued the Chairman's Employment Discrimination and Prevention of Harassment Policy 
Statements with emphasis on resolving issues at the least formal level; 

o promptly posted quarterly website No FEAR Act Complaints Data; 
o conducted No FEAR Act training for new employees. 
o implemented Special Observance programs, and continued special emphasis outreach 

activities. Conducted our third Diversity Day; 
o delivered EEO training, including training of executives, managers, and supervisors, as 

well as training for field office staff; 
o worked closely with the National Council of Hispanic Employment Program Managers and 

the National Association of Hispanic Federal Executives to advertise job vacancies to 
constituency groups. 

o worked with Project Warfighter to bring wounded warriors into the CPSC as interns; 
o expanded its outreach to Historically Black Colleges and Universities through a legal 

internship program with Howard University Law School; 
o conducted gender stereotyping, reasonable accommodation, and EEOC findings of 

discrimination for Managers and Supervisors; 
o matched Schedule A candidates with open vacancies by sending resumes to selecting 

officials. 

The CPSC plans the following actions to improve the agency's complaint and EEO program: 

o analyze outreach efforts through applicant supply data and modify as necessary; 
o conduct training for managers and supervisors in their EEO responsibilities including a 

refresher on the Schedule A hiring authorities; 
o provide round table discussions of EEO policies and practices for employees and 

managers; 
o ensure new employees receive EEO and No FEAR Act training within 90 days of their 

entrance on duty and ensure the entire workforce is trained in FY2012; 
o continue the push to resolve complaints at the lowest level possible; 
o decrease the processing times for informal complaints and formal investigations; and 
o work proactively to identify employee concerns and provide recommendations to 

management for improvement of workplace environment. 
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AppendixC 

§724.302(A) (9) - 2011 Reporting Obligations - Training Plan 

1. Instructional materials and method of training. 

The No FEAR Act Notice and a fact sheet are posted on both the CPSC inlranet and external website 
and posted on agency bulletin boards. 

The No FEAR Act Notice is distributed to new employees upon in-processing and when the mandatory 
training notice is sent to staff. 

The New Employee Checklist (for supervisor use) includes the No FEAR Act training as an employee 
responsibility within 90 days of entrance on duty at the agency. 

Mandatory training is delivered on-line through a variety of means (Go Learn!, PowerPoint presentation, 
and keystone training). Employees may access the training at anytime from their desktop. The training 
management system training is interactive with testing at the end of each training module. Employees 
must score 70 percent or higher on each test to receive credit for course completion. 

No FEAR Act training is assigned to new employees automatically by the training system via email. 

A brief overview of the No FEAR Act with the appropriate handouts is provided during all EEO type 
training. 

2. The training schedule. 

Initial Training 
August 2006 email to all employees providing the No FEAR Act Notice detailing instructions for 
completing the training NL T December 10, 2006. 

Supervisors of new employees are provided a quarterly email reminder that their new employee must 
complete the training within 90 days of entrance on duty at the agency. 

Follow-on training 
Email to all employees providing the No FEAR Act notice and detailing instructions for completing the 
training not later than a date in each of the calendar years, to be determined. 

3. The means of documenting completion of training 
Reports are produced from the appropriate data base detailing the name of employees that have 
completed the training. For new employees, these reports are compared to the new hires report to 
determine who, if any, must complete the training. 

Supervisors are held accountable for ensuring that their employees complete the training. 
The reports serve as the means for documenting the training completion. 
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MEMORANDUM FOR PRINCIPAL DIRECTOR, DIVERSITY MANAGEMENT 
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SUBJECT: Notification and Federal Employee Anti-Discrimination Act Report 

As required under Section 203 of the Notification and Federal Employee Anti
Discrimination (No FEAR) Act, I have attached the Defense Corilmissary Agency's annual report 
on its performance under the act. 

My point of contact for this report is Mr. Kevin Hennelly. He can be reached at DSN 
687-8000 or (804) 734-8000, extension 4-8549, or kevin.hennelly@deca.mil. 

Marcus G. Lashley 
Director, Equal Employment Opportunity 

Attachment: 
As stated 

Your Commissary ... It's Worth the Trip! 
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INTRODUCTION 

Public Law 107-174, the Notification and Federal Employee Anti-Discrimination and Retaliation 
Act of2002 (commonly known as the No FEAR Act), was enacted on May 15, 2002. It was the 
sense of Congress to increase accountability regarding violations of anti-discrimination and 
whistleblower protection laws. The No FEAR Act directed Federal agencies to post quarterly 
Equal Employment Opportunity (EEO) complaints data on their public Web site, reimburse the 
Department of Justice judgment fund as required, and submit an annual report to Congress. 

In accordance with Section 203 of the No FEAR Act, this seventh Annual Report to Congress 
includes the following data and analyses for FY 2011: 

> Number and status of cases arising under anti-discrimination and whistleblower protection 
laws; 

> Amount of money reimbursed to the judgment fund; 

> Number of employees disciplined for discrimination, retaliation, harassment, etc.; 

> Final fiscal year-end statistical data posted; 

> Agency policy regarding disciplinary actions against employees who violated discrimination 
laws or committed other prohibited personnel practices; 

> Examination of trends, causal analysis, experiential knowledge, and actions (taken or 
planned) to improve complaint or civil rights programs; and 

> Adjustments needed to comply with reimbursement requirements. 

For comparison purposes we have provided data for FY 2007-2011. 
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EXECUTIVE SUMMARY 

This is the Defense Commissary Agency's (DeCA) seventh annual report to the Congress under 
the No FEAR Act. The Agency has carefully monitored complaint activity and has complied 
with all posting requirements contained in the Act. The report shows that DeCA has experienced 
an increase in discrimination complaint activity and some declines in processing timeliness. 
Complaint activity has reached its highest level since FY 2005 with the number of new formal 
complaints filed by DeCA employees increasing from 111 in FY 2010 to 128 in FY 2011. The 
time that complaints are in the investigation and hearing phases, parts of the complaint process 
that are out ofDeCA's control, has increased. 

During FY 2011, the DeCA Inspector General (IG), Fraud, Waste, and Abuse Unit received 14 
complaints alleging reprisal or retaliation. The I G's preliminary analysis revealed that most 
issues did not rise to the "reprisal due to protected communication" level, and complainants were 
advised to resolve their issues through the established courses of redress. One contact who 
complained of the possible threat of reprisal was provided contact information for the Office of 
Special Counsel (OSC). However, it is unknown if the complainant contacted the OSC. The 
OSC has not contacted the DeCA IG about this complaint. The IG has no record of any 
disciplinary action being taken against supervisors for reprisal in FY 2011. 

The IG received 20 contacts regarding possible EEO issues. Two other contacts included 
allegations of sexual harassment. Preliminary analysis revealed that most issues did not rise to a 
level that required further action. Complainants were advised to resolve their issues through the 
established course of redress. Six of these complaints were referred to either the EEO office or 
to management for action or information. No further action was reported regarding these 
referrals. 

While complaint activity has increased, there was just one finding of discrimination in FY 2011. 
The Agency settled 13 complaints during the informal stage and 28 formal complaints. DeCA 
paid $389,271 in monetary benefits to settle formal complaints and for the single case involving 
a finding of discrimination during the administrative process. The Agency also expended $704 
for settlements during the informal stage. Total reimbursement to the judgment fund was 
$783,500 which included cases filed in Federal court. The Agency took no disciplinary actions 
for illegal discriminatory behavior during FY 2011. An inquiry was conducted regarding the one 
finding, but management's action in this matter did not rise to the level of culpability. The 
Agency has provided training and assistance to managers involved in settlements when needed. 

The rise in monetary costs associated with findings and settlements are a concern for Agency 
leaders. The Agency's General Counsel (GC) has challenged leaders and managers to be more 
proactive in monitoring behavior that leads to workplace disputes and taking corrective action 
when warranted. In FY 2011, the Agency began deploying its conflict management training in 
order to enhance the fundamental listening and communications skills of mid-level management 
in dealing with the day-to-day problems that arise in the course of managing human resources. 
The goal of this training is to deal with issues and problems as soon as possible before they 
escalate into the formal EEO process. 
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FORMAL EEO COMPLAINT DATA 

The Agency posted and prominently displayed a link to No FEAR Act data on its main Web site 
(www.commissaries.com) for FY 2011. Final fiscal year-end data may be found at Appendix B. 
The following pages provide an analysis of selected complaint data. These charts represent the 
status ofDeCA's complaint program at the end of each fiscal year starting with FY 2007. Data 
for FY 2007-2011 is provided for comparison purposes. This data was reported to the Equal 
Employment Opportunity Commission (EEOC) on EEOC Form 462. 

Complaint Processing 

The Agency has experienced an increased rate of complaint activity during the most recent fiscal 
years. DeCA averaged 91 new complaints per year during the past five years. After a drop 
between FY 05 and FY 08, the number of new complaints increased steadily from a low of 66 in 
FY 2008 to the 128 filed during FY 2011. The rise in the number of complaints without a 
corresponding rise in the number of findings of discrimination indicates that many complaints 
may not truly involve an EEO matter. Rather, employees may consider the discrimination 
complaint process to be the most effective system for addressing their workplace concerns. 

Table 1. New Complaints 

New Formal Complaints By Fiscal Year 
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Investigations 

The Department of Defense (DoD) Civilian Personnel Management Service, Investigations and 
Resolution Division (IRD), performs all of DeCA's complaint investigations for a flat fee of 
$325 per case. This fee defrays investigators' travel costs, but does not cover the entire cost of 
investigations. IRD estimated that DoD investigations cost an average of $5300 in FY 201 1. 
This figure does not include resources expended by the DeCA EEO staff to set up investigations 
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and staff time for managers to provide evidence and be interviewed by investigators. For 
complex cases, it is likely that Agency costs exceed $10,000 per case. 

The number of cases pending investigation increased sharply during FY 2011 . Two factors 
appear to have contributed to this condition. First, the Agency's dispute resolution team was 
short handed during most of the year. At some times during the year, only two of the five 
authorized specialist positions were filled resulting in delays in obtaining documents, accepting 
complaints, and initiating the process with IRD. 

Table 2-1. Number of Pending Investigations 

Complaints Pending Investigation 
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The second factor is IRD's backlog of investigations. While DeCA has traditionally received 
timely investigation service, IRD has recently experienced case processing delays primarily due 
to staff shortages. The DoD Chief Human Capital Officer is aware of this situation and recently 
sent a memo to all DoD activities outlining a plan to facilitate completion of investigations 
within an average of 180 days. The average time required to complete investigations increased 
to 221 days in FY 2011. Formal complaint processing timeliness was the subject of a Lean Six 
Sigma "Greenbelt" project. We plan to use the results of this project to improve performance in 
this area. 

As shown in Table 2-2, the cases pending investigation at the end of the fiscal year have been in 
processing for a relatively long period of time when compared to the situation at the close of FY 
2007. There was also a slight increase between FY 2010 and FY 2011. While we are still below 
the rates for FY 2008 and FY 2009, this trend is unsettling. The same factors that have 
contributed to the overall increase in complaints pending investigation are likely to be 
responsible for the increased age of pending complaints. We understand the need for vigilance 
in this area and remain optimistic that efficiencies identified through the Lean Six Sigma process 
will help reverse this trend. 
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Table 2-2. Processing Time for Pending Investigations 

Average Processing Days - Complaints Pending 
lnvestigatio n 
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Hearings 

In FY 2011, 12 of the 40 Final Agency Decisions (FAD) on the merits (30 percent) were 
rendered after an AJ decision. This reflects the long-term average in the Agency. There were 54 
complaints pending a hearing at the end of FY 2011. This is the highest number since FY 2005 
and represents the second year in a row in which DeCA experienced an increase. 

Table 3-1. Number of Pending Hearings 

Complaints Pending Hearing 
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The processing time for complaints that are awaiting hearings continues to rise, and the increase 
between FY 2010 and FY 2011 is particularly striking. This appears to be due to a reporting 
error in FY 2010 rather than a change in the underlying trend. 

Table 3-2. Processing Time for Hearings 

Processing Days - Complaints Pending Hearing 
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Total processing days reflect all actions encompassed by the formal complaint process, but it is 
clear that delays in the hearing process are substantial. These delays are due to backlogs at the 
Equal Employment Opportunity Commission and are beyond DeCA's control. 

Final Agency Actions 

Table 4-1. Number of Pending FADs 

Complaints Pending Final Agency Decision 

18 
16 --
14 

12 
10 

8 - 16 
6 

14 

4 7 
2 5 4 
0 

FY 07 FY 08 FY 09 FY 10 FY 11 

Fiscal Year 

ANNUAL REPORT TO CONGRESS 4 



NOTIFICATION AND FEDERAL EMPLOYEE ANTI-DISCRlMINA'TION AND RETALIATION A CT OF 2002 (NO FEAR ACT) 
Defense Commissary Agency 

The Agency has been efficient in processing F ADs. However, the nwnber of complaints 
awaiting a FAD has increased at the end of both FY 2010 and FY 2011. Some of the variation in 
the nwnber of complaints pending a decision at the end of any fiscal year may be attributed to 
normal fluctuations in the flow of complaints. 

Table 4-2. Processing Time f or F ADs 
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During FY 2011, the processing time within DeCA, for most F ADs, was well within EEOC 
timeframes. The average processing time shown in Table 4-2 reflects the entire amount oftime 
the complaint was in the administrative process before the FAD was signed. This includes the 
time needed to accept, investigate, and in some cases hold a hearing on the complaint as well as 
the time to write the FAD and obtain coordination and approval. EEOC calculates average 
pending days for issuing F ADs from the initial date that the formal complaint was received by 
the Agency. The fact that most F ADs in FY 2011 were issued without an Administrative Judge 
(AJ) decision reduced the total processing days. The Agency outsourced investigations to IRD, 
and EEOC handles the hearing process. 

Therefore, DeCA internal control over timeliness is limited to how long it takes to accept or 
dismiss complaints and the amount oftime needed to issue F ADs. Federal agencies have 60 
days to issue a FAD. In FY 2011, DeCA required an average of 30 days to issue FADs when a 
complainant had requested a hearing and 53 days without a hearing. 

Bases 

Bases are the legal foundation for discrimination complaints. These include race, color, sex, 
national origin, age, religion, disability, and reprisal for prior EEO activity. During FY 2011 , 
the most frequently alleged bases for illegal discrimination in DeCA complaints were race, sex, 
reprisal, disability and age. This is similar to past years. 
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When compared to FY 2010, FY 201 1 showed a substantial increase in the nwnber of 
complaints citing reprisal as a basis, and a decline in those based on age. The Agency has the 
most diverse workforce within the DoD. This partly explains the prevalence of race and gender
based complaints. Many of these complaints are the result of misperceptions due to lack of 
communication. Reprisal is a common basis for complaints in all Federal agencies. 

Table 5-1. Bases 

The number of allegations FY 11 
concerning basis of: FY07 FY08 FY09 FY10 FY 11 Percent 
Race 44 30 34 56 53 20% 
Color 11 11 15 19 15 6% 
Religion 6 5 1 1 3 1% 
Reprisal 25 23 30 37 48 18% 
Sex 32 24 42 58 57 22% 
National Origin 13 6 15 22 21 8% 
Equal Pay Act 0 0 0 0 0 0% 
Age 13 15 23 36 27 10% 
Disability 16 16 21 30 36 14% 
Genetic Information 0 0 0 0 0 0% 

Issues 

The most frequently cited issue in complaints filed against DeCA during FY 2009 was, as in past 
years, harassment (nonsexual). Other frequently cited issues were duty hours, performance 
appraisals, disciplinary actions, and termination. Many of the termination complaints involved 
temporary employees or probationers who lacked appeal rights to the Merit Systems Protection 
Board (MSPB). The number of complaints of sexual harassment increased from 3 to 10. This 
may be indicative of a need for increased training and vigilance in this area. 

Table 6-1. Issues 

The number of allegations FY 11 
concerning issues of: FY07 FY08 FY09 FY10 FY 11 Percent 

Appointment/Hire 7 2 5 7 6 3% 
Assignment of Duties 4 3 0 8 6 3% 
Awards 0 0 2 1 1 0% 
Conversion to Full-Time 1 0 0 0 0 0% 

Disciplinary Action 
Demotion 1 2 0 1 0 0% 
Reprimand 3 2 1 6 14 7% 
Suspension 7 8 1 5 10 5% 
Removal 3 2 2 0 0 0% 
Other 4 1 2 5 4 2% 

Duty Hours 1 12 6 14 22 11% 
Evaluation/ Appraisal 10 3 10 20 15 7% 
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Table 6-1. Issues continued) 

Examination/Test 0 0 0 0 0 0% 
Harassment 

Non-Sexual 22 19 30 42 49 24% 
Sexual 5 3 9 3 10 5% 

Medical Examination 0 0 0 0 0 0% 
Pay 0 2 1 4 0 0% 
Promotion/Non-Selection 15 8 8 27 19 9% 
Reassignment 

Denied 2 0 1 3 1 0% 
Directed 2 3 3 8 4 2% 

Reasonable Accommodation 4 2 1 9 11 5% 
Reinstatement 1 0 0 0 0 0% 
Retirement 1 0 0 0 0 0% 
Termination 7 11 11 5 15 7% 
Terms/Condition of 
Employment 3 7 5 8 2 1% 
Time/Attendance 6 4 1 3 4 2% 
Training 2 1 3 14 10 5% 
Other 2 1 0 4 0 0% 

Final Agency Decision (FAD) Closures 

The number of FADs rendered by DeCA varies significantly from year to year. In FY 2011, the 
number of FADs issued by DeCA increased significantly when compared to FY 2010. 

Table 7-1. FAD Closures 

The total number of final 
agency actions rendered in 
fiscal year involv ing a finding 
of discrimination 

The number that were rendered 
without a hearing before an AJ 

The number that were rendered 
with a hearing before an AJ 

Total number of complaints 
with no f inding of 
discrimination 

ANNUAL REPORT TO CONGRESS 

FY07 

1 

1 

0 

48 

FY08 

1 

0 

1 

53 

7 

FY09 FY10 FY 11 

3 2 1 

3 0 0 

0 2 1 

40 24 39 



NOTIFICATION AND FEDERAL EMPLOYEE ANTI-DISCRIMINATION AND RETALIATION ACT OF 2002 (NO FEAR ACT) 
Defense Commissary Agency 

Finding of Discrimination 

In FY 2011, the Agency had one finding of discrimination. This was an exceptional case. The 
complainant alleged race and gender discrimination over a promotion action. The reason for 
management's decision to select another employee was, at least in part, due to the complainant's 
inability to secure the necessary security clearance for the position in question. This is an 
unsettled area where managers may feel trapped between competing requirements. It is 
noteworthy that the MSPB held hearings on the impact of the denial of security clearances on 
Federal employment issues and that the Court of Appeals for the Federal Circuit has agreed to 
hear and decide cases from DoD involving such issues. 
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NOTIFICATION AND FEDERAL EMPLOYEE ANTI-DISCRIMINATION AND RETALIATION ACT OF 2002 (NO FEAR ACT) 
Defense Commissary Agency 

DISCIPLINE 

The following list of disciplinary actions was compiled based on records of DeCA's GC and HR. 
All discipline is for discriminatory behavior. No DeCA employees have been disciplined for 
prohibited personnel practices in the past 5 years. 

FY2007 

Removal, appeal to MSP B 
Charged with conduct unbecoming a federal supervisor for sexual harassment. 

Removal proposed, resigned for personal reason in lieu of removal 
Charged with conduct unbecoming a federal civil servant for sexual harassment. 

Removal, employee resigned in lieu of removal 
Charged with conduct unbecoming a federal supervisor and insubordination for sexual 
harassment. 

FY2008 

None 

FY2009 

Letter of warning regarding sexual harassment and required to attend prevention of sexual 
harassment and No FEAR training 
No formal charge, but conduct considered harassing to a fellow employee. 

Removal proposed, employee retired prior to decision on proposal 
Lack of candor and conduct unbecoming a federal supervisor. 

Two-day suspension and management-directed reassignment to a different installation 
Failure to follow instructions and conduct unbecoming a federal supervisor. 

FY 2010 

14-day suspension regarding sexual harassment 
Lack of candor and conduct unbecoming a federal supervisor 

FY2011 

None 
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NOTIFICATION AND FEDERAL EMPLOYEE ANTI-DISCRIMINATION AND RETALIATION A CT OF 2002 (NO FEAR ACT) 
Defense Commissary Agency 

JUDGMENT FUND REIMBURSEMENTS 

Type of Reimbursement FY07 FY08 FY09 FY 10 FY 11 

Settlement $12,000 $30,00(l $615,500 

Settlement $12,00(l $148,000 

Settlement $20,000 

Total $12,00(l $0 $0 $42,000 $783,500 
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NOTIFICATION AND FEDERAL EMPLOYEE ANTI-DISCRIMINATION AND RETALIATION ACT OF 2002 (NO FEAR ACT) 
Defense Commissary Agency 

ANALYSIS 

Historically, DeCA has experienced higher than average complaint activity for an organization 
of its size. In FY 2011, the Agency experienced a second year of increased complaint activity 
and a notable rise in the number of days required to process complaints. The resources expended 
to process and resolve complaints remains a concern. 

The Agency has carefully monitored complaint activity and provided training and assistance 
where necessary. We have begun to implement conflict management training to supervisors and 
continued to provide civil treatment training to managers and employees as part of our plan to 
reduce the number of incidents where discrimination may be perceived. DeCA's senior 
leadership has increased the resources available to the EEO community. With the addition of 
staff we expect improved timeliness in the parts of the complaint process that we control. We 
also anticipate an improvement in our resolution rate when we are able to budget more time to 
facilitate agreements between managers and employees on workplace issues. Because the 
effects of our resource enhancement will not be apparent until after the middle of FY 2012, 
statistical improvement may not be apparent until FY 2013 data is analyzed. 

The parts of the complaint process that are outside of DeCA's control may not demonstrate 
improved timeliness in the short term. As mentioned in the report, IRD has experienced delays 
in investigating claims, and EEOC hearings continue to be time consuming. While some of 
these delays may be avoidable by increasing the l,!Se of alternative dispute resolution techniques, 
we are cautious in our forecasts for improvement. 
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APPENDIX A 

ORGANIZATION CHART 
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APPENDIX B 

FINAL FISCAL YEAR-END DATA 
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Equal Employment Opportunity Data Posted 
Pursuant to the No Fear Act: 

DECA 
For 4th Quarter 2011 for period ending September 30, 2011 

Comoarative Data 

Complaint Activity Previous Fiscal Year Data 2011 
Thu 

2006 2007 2008 2009 2010 30-Seo 
Number of Complaints Filed 64 84 67 72 111 128 
Number of Complainants 59 81 64 67 108 126 
Repeat Filers 5 7 4 2 3 2 

Comoarative Data 
Complaints by Basis 

Previous Fiscal Year Data 2011 
Thu 

Note: Complaints can be filed 30-Sep 

alleging multiple bases. 

The sum of the bases may 
2006 2007 2008 2009 2010 

not equal total complaints 
filed. 
Race 27 51 32 35 56 53 
Color 2 12 11 15 19 15 
Religion 5 6 5 1 1 3 
Reprisal 24 28 23 31 37 48 
Sex 24 37 24 44 58 57 
National Origin 8 14 7 16 22 21 
Equal Pay Act 1 0 0 0 0 0 
Age 15 20 16 24 36 27 
Disability 20 16 15 22 30 36 
Non-EEO 0 1 1 0 0 0 

Comparative Data 
Complaints by Issue 

Previous Fiscal Year Data 2011 
Thu 

Note: Complaints can be filed 
30-Sep 

alleging multiple bases. 

The sum of the bases may 
2006 2007 2008 2009 2010 

not equal total complaints 
filed. 
Appointment/Hire 1 7 2 5 7 6 
Assignment of Duties 3 4 3 0 8 6 
Awards 0 0 0 2 1 1 
Conversion to Full-time 0 1 0 0 0 0 
Disciplinary Action 
Demotion 3 1 2 0 1 0 
Reprimand 1 3 2 1 6 14 
Suspension 11 7 8 1 5 10 
Removal 2 4 2 2 0 0 
Other 1 4 1 2 5 4 

Duty Hours 5 1 12 6 14 22 
Evaluation Appraisal 5 10 3 11 20 15 
ExaminationfT est 0 0 0 0 0 0 



Harassment 
Non-Sexual 16 23 20 31 42 49 
Sexual 3 5 3 9 3 10 

Medical Examination 0 0 0 0 0 0 
Pay (Including Overtime) 1 0 2 1 4 0 
Promotion/Non-Selection 9 15 8 9 27 19 
Reassignment 
Denied 1 2 0 1 3 1 
Directed 1 2 3 3 8 4 

Reasonable Accommodation 5 4 2 1 9 11 
Reinstatement 0 1 0 0 0 0 
Retirement 0 1 0 0 0 0 
Termination 14 7 11 11 5 15 
Terms/Conditions of 0 
Employment 3 7 5 8 2 
Time and Attendance 9 5 4 1 3 4 
Training 2 2 1 3 14 10 
Other 1 2 1 0 4 0 

Comoarative Data 

Processing Time Previous Fiscal Year Data 2011 
Thu 

2006 2007 2008 2009 2010 30-Seo 
Complaints pending during 
fiscal year 
Average number of days in 
investigation 165.78 166.09 125.55 153.15 125.9 125.41 
Average number of days in final 
action 350.8 164.31 34.12 82.9 60.09 46.35 
1comp1aint pending dunng 
fiscal year where hearing was 
reauested 
Average number of days in 
investiQation 116.31 106.89 33.03 80.91 28.51 0 
Average number of days in final 
action 0 82.2 36 40.57 73.79 30.17 
vomptaint pending dunng 
fiscal year where hearing was 
not requested 
Average number of days in 
investigation 233.47 236.74 196.74 217.31 191.44 194.12 
Average number of days in final 
action 350.8 222.96 32.25 96.36 41 .5 53.29 

Comoarative Data 
Complaints Dismissed by 

Previous Fiscal Year Data 
2011 

Agency Thu 
2006 2007 2008 2009 2010 30-Seo 

Total Complaints Dismissed by 
Agency 3 25 28 22 25 38 
Average days pending prior to 
dismissal -129 41 30 -15 137 113 

Complaints Withdrawn by 
Comolainants 

Total Complaints Withdrawn by 
Complainants 0 11 7 7 9 17 



Comparative Data 

Total Final Agency Actions Previous Fiscal Year Data 2011 
Thu Finding Discrimination 

2006 2007 2008 2009 2010 30-Sep 
# % # % # % # % # % # % 

Total Number Findings 0 1 1 3 2 1 
Without Hearing 0 0 1 100 0 0 0 0 0 0 0 0 
With Hearing 0 0 0 0 1 100 3 100 2 100 1 100 

Comparative Data 
Findings of Discrimination 

Previous Fiscal Year Data 2011 
Rendered by Basis Thu 

Note: Complaints can be filed 30-Sep 

alleging multiple bases. 
2006 2007 2008 2009 2010 

The sum of the bases may 
not equal total complaints # % # % # % # % # % # % 
and findinas. 
Total Number Findings 0 1 0 3 2 1 
Race 0 0 0 0 0 0 1 33 0 0 1 100 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 1 33 2 100 0 0 
Sex 0 0 0 0 0 0 1 33 0 0 1 100 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 
Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 1 100 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 2 67 0 0 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

Findings After Hearing 0 0 0 3 2 1 
Race 0 0 0 0 0 0 1 33 0 0 1 100 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 1 33 2 100 0 0 
Sex 0 0 0 0 0 0 1 33 0 0 1 100 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 
Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 2 67 0 0 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

Findings Without Hearing 0 1 0 0 0 0 
Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Orioin 0 0 0 0 0 0 0 0 0 0 0 0 
Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 1 100 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

Comparative Data 

Findings of Discrimination Previous Fiscal Year Data 
2011 
Thu 

Rendered by Issue 
2006 2007 2008 2009 2010 30-Sep 

# % # % # % # % # % # % 
Total Number Findings 0 1 0 3 2 1 
AppointmenVHire 0 0 0 0 0 0 0 0 0 0 0 0 
Assionment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 



Disciplinarv Action 
Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 1 50 0 0 
Suspension 0 0 0 0 0 0 1 33 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 
Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examinationrr est 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 
Non-Sexual 0 0 0 0 0 0 0 0 1 50 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 1 100 
Reassignment 
Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 
Reasonable Accommodation 0 0 0 0 0 0 1 33 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 1 100 0 0 1 33 0 0 0 0 
Terms/Conditions of 
Employment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other - User Defined 0 0 0 0 0 0 0 0 0 0 0 0 

Findings After Hearing 0 0 0 3 2 1 
Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinarv Action 
Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 1 50 0 0 
Susoension 0 0 0 0 0 0 1 33 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 
Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Aooraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examinationrr est 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 
Non-Sexual 0 0 0 0 0 0 0 0 1 50 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 1 100 
Reassignment 
Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 
Reasonable Accommodation 0 0 0 0 0 0 1 33 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 



Termination 0 0 0 0 0 0 1 33 0 0 Q 0 
Terms/Conditions of 
Employment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other - User Defined 0 0 0 0 0 0 0 0 0 0 0 0 

Findings Without Hearing 0 1 0 0 0 0 
Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinary Action 
Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 
Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 
ExaminationfT est 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 
Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Reassignment 
Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 
Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 1 100 0 0 0 0 0 0 0 0 
Terms/Conditions of 
Employment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other - User Defined 0 0 0 0 0 0 0 0 0 0 0 0 

Pending Complaints Filed in Comparative Data 
2011 Previous Fiscal Years by Previous Fiscal Year Data 
Thu 

Status 
2006 2007 2008 2009 2010 30-Seo 

Total complaints from previous 
Fiscal Years 33 90 75 69 62 102 
Total Complainants 32 84 72 63 59 99 

Number complaints pending 

Investigation 0 0 1 1 1 0 
ROI issued, pending 
Complainant's action 0 0 0 0 0 1 
Hearing 14 14 22 20 25 41 
Final Agency Action 12 3 6 2 1 0 
Appeal with EEOC Office of 
Federal Operations 0 0 0 0 0 0 

Comparative Data 

Complaint Investigations Previous Fiscal Year Data 
2011 
Thu 

2006 2007 2008 2009 2010 30-Seo 
Pending Complaints Where 
Investigations Exceed Required 
Time Frames 5 2 6 0 6 13 
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APPENDIX C 

DISCIPLINARY ACTION POLICY 
 

 
https://www.commissaries.com/inside_deca/publications/directives/DeCAD50-

4%20Aug_29_1994.pdf 
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PERSONNEL AND 
READIN~SS 

UNDER SECRETARY OF DEFENSE 
4000 DEFENSE PENTAGON 

WASHINGTON, D.C. 20301-4000 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Chairwoman Berrien: 

Enclosed please find a compilation of Fiscal Year 2012 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

If you have any questiom. about this submission or require more information, please 
contact Mr. James Love at 703-571-9331 or atjames.love@osd.mil. 

Enclosure: 
As stated 

Sincerely, 

Clarence A. Johnson 
Director 
Office of Diversity Management and 

Equal Opportunity 

I'. ''. ,-, - , , 

<.I ·( ' '' I 

.- 1·-; '.,/·_-, 

mailto:james.love@osd.mU


Department of Defense 

Office of Diven;ity Management and Equal Opportunity 

4000 ])efense Pentagon, Room 5D641 

\Vashington, DC 20301-4000 

Fiscal Year 2011 

Report to Congress 

Notification and :Federal Employee Antidiscrimination and 

Retaliation Ac:t of 2002 (No FEAR Act), P.L. 107-174 



INDEX OF DoD COMPONENT FYll NO FEAR REPORTS 

Component: 

• Army & Air Force Exchange Service (AAFES) 
• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DF AS) 
• Defense Human Resources Activity (DHRA) 
• Dt::fense Intelligence Agency (DIA) 
• Dt::fense Information Systems Agency (DISA) 
• Defense Logistics Ag1!ncy (DLA) 
• De:fense Media Activity (DMA) 
• Department of Defense Education Activity (DoDEA) 
• Department of Defense Inspector General (DoDIG) 
• Defense Security Service (DSS) 
• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
• Missile Defense Agency (MDA) 
• National Geospatial-Intelligence Agency (NGA) 
• National Security Agency (NSA) 
• TRJCARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services Lniversity of the Health Sciences (USUHS) 
• Washington Headqua1ters Services (WHS) 
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Defense Contract Audit J.\.gency 

Fiscal Year 2011 Report 

Annual Report to Congress 

on the 

Notification and Federal Employee 

Antidiscrimination and Retaliation 

Act of 2002 

Defense Contract Audit Agency • 8725 John J. Kingman Road • Suite 2135 • Fort Belvoir, VA 22060-2135 



Equal Employment Opportunity 

FY 2011 Annual Report 

2011 IVlossCt(le from the Director 

The Defense Contract Audit Agency (DCAA) Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002 ("No FEAR Act") Annual Report for Fiscal Year 2011 (FY11) will reflect DCAA's 
commitment to fostering a workplace of equal opportunity and one that is free of discrimination and 
harassment. The first goal of DCAA's Strategic Plan is "One Agency" with a culture of teamwork, excellence, 
accountability, mutual respect, integrity and trust. We strive to create a workforce that is motivated, diverse 
and committed to continuous professional growth and development resulting in exemplary performance and 
optimum accounting and financial advisory services. 

DCAA is an Agency within the Department of Defense (DoD) and reports directly to the Under Secretary of 
Defense (Comptroller). DCM's mission is to serve the public interest as its primary customer and perform all 
necessary contract audits for the Department of Defense and provide accounting and financial advisory 
services regarding contracts and subcontracts to all DoD Components responsible for procurement and 
contract administration . These services shall be provided in connection with negotiation, administration, and 
settlement of contracts and subcontracts to ensure taxpayer dollars are spent on fair and reasonable contract 
prices. DCM shall provide contract audit services to other Federal agencies, as appropriate. 

DCM is divided into a Headquarters, five regions and a Field Detachment and has individual field audit offices 
and suboffices throughout the United States and overseas. DCAA Headquarters is located at Fort Belvoir, 
Virginia. The five regions and their headquarters are as follows: Central Region (Irving, Texas), Eastern 
Region (Smyrna, Georgia), Mid-Atlantic Region (Philadelphia, Pennsylvania), Northeastern Region (Lowell, 
Massachusetts), and Western Region (La Mirada, California). Field Detachment handles classified work for 
the Agency. 

At the end of FY11 , our total workforce was 4,876 and predominantly female at 2,614 (54%). White females 
represented the largest female group at 1, 780 (37%) of the total workforce. Males represented 2,262 (46%) of 
the total workforce. White males were the largest male group at 1,830 (38%). The remaining 25% of our 
workforce comprised of 142 black males or 2.9%, 359 black females or 7.3%, 96 Hispanic males or 2.0%, 169 
Hispanic females or 3.5%, 154 Asian males or 3%, 242 Asian females or 4.9%, 4 Native Hawaiian/Pacific 
Islander males or 0.08%, 10 Native Hawaiian/Pacific Islander females or 0.21 %, 7 American Indian/Alaskan 
Native males or 0.14%, 8 American Indian/Alaskan Native females or 0.16%, 29 males or 0.59% identified two 
or more races and 46 females or 0.94% identified two or more races. 

During Fiscal Year 201 1, DCAA once again improved its operations and strategic management of human 
capital by implementing policies and initiatives to proactively prevent violations of antidiscrimination and 
whistleblower protection laws. Two very significant policies that directly support the NoFEAR Act legislation 
were introduced, signed and disseminated throughout the Agency (EEO Reprisal/Anti-Retaliation Policy and a 
Whistleblower Protection Policy). The EEO Director and HR Chief worked together and formed a Strategic 
Workforce Assessment Team which met regularly to assess and analyze the Agency's workforce 
demographics, policies and procedures. The SWA T's overall purpose is to ensure that equal access and 
opportunities for advancement exists for all employees and applicants for employment. · 

DCAA senior leaders continuously demonstrated their solid commitment to the EEO Program by regularly 
communicating with EEO officials and working as a team to proactively engage EEO related matters. In 
executing the Agency's Strategic Plan, Senior Executives eagerly accepted roles as Champions and they 
formed and led diverse groups of Ad Hoc teams to assess Agency practices, policies and procedures. The Ad 
Hoes' recommendations were used to make process improvements throughout the Agency. 
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Eq1111 l Employment Opportunily 

The Agency EEO Director was successful in accomplishing over 90% of the EEO Action Plan initiatives 
introduced in the FY11 MD 715 Report. Agency-wide, EEO officials provided formal training to over 558 
managers and supervisors on EEO anti-discrimination laws. This report will highlight some very significant 
improvements int.he Agency's EEO compliance ratings from the previous year. 

DCAA will continue to implement internal activities as well as support DoD outreach events aimed at attracting, 
hiring and retaining a diverse group of highly skilled people reflective of the Nation's diversity. 

FY 2011 Annual Report 

201 1 Sumrmuy 

Annual Report Required by Section 203 of the Notification and Federal Employee Antidiscriminatlon and Retaliation (No FEAR) Act of 
2002 and 5 CFR Part 724. 

1. The number of cases arising under each of the 
respective provisions of law covered by paragraphs (1) 
and (2) of section 201 (a) In which discrimination on the 
part of the agency was alleged. 

2. The status or disposition of cases described in 
paragraph (1 ). 

3. The amount of money required to be reimbursed by such 
agency under section 201 in connection with each of such 
cases, separately identifying the aggregate amount of such 
reimbursements attributable to the payment of attorneys' 
'ees, If any. 
4. The number of employees disciplined for discrimination, 
retaliation, harassment, or any other Infraction of any 
orovision of law referred to in paragraph (1 ). 

5. A detailed description of: 

A. the policy implemented by that agency relating to 
appropriate disciplinary actions against a Federal 
employee who -

i. discriminated against any individual in 
violation of any of the laws cited under 
section 201(a}(1) or (2), or 

ii. committed another prohibited personnel 
practice that was revealed In the 
Investigation of a complaint alleging a 
violation of any of the laws cited under 
section 201 (a)(1) or (2), and 

B. with respect to each of such laws, the number of 
employees who are disciplined in accordance with 
such policy and the specific nature of the 
disciplinary action taken. 

Seven (7) complaints were settled in FY11 (Monetary) 

Settled 

Lump Sum 

Attorney Fees 

07 

$24,012.00 

$ .00 

00 (unrelated to the Federal cases above) 

A. DCAA manuals and policy and procedural guidance for 
taking disciplinary and adverse actions: 

• No FEAR Act Notice 
• EEO Policy Statement 
• Prohibited Personnel Practices Policy Statement 
• Harassment Free Work Environment Policy 
• Personnel Management Manual (DCAAM 1400.1), 

Chapter 50- Discipline and Adverse Actions 
• Personnel Management Manual (DCAAM 1400.1 ), 

Chapter 58, DoD Administrative Grievance System 

B. No disciplinary actions were reported for FY- 11 
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6. An analysis of the information described under 
paragraphs (1) through (6) (in conjunction with data 
provided to the Equal Employment Opportunity Commission See Attached Section 203 (a)(?) Analysis. (Pages 5-1 O of 
In compliance with part 1614 of title 29 of the Code of this report). 
Federal Regulations) including: 

a. an examination of trends; 
b. causal analysis; 
c. practical l<nowledge gained through experience; 

and 
d. any actions planned or taken to improve complaint 

or civil rights programs of the agency. 

7. Any adjustment (to the extent the adjustment can be Not Applicable. 
ascertained in the budget of the agency) to comply with the 
reauirements under section 201 . 
8. No FEAR Act Training Plan pursuant to 5 CFR Part See training plan. (Page 14). 
724.203 
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A. Trends and Causal Analyses 

DCAA Tota I Workforce 
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.... ..-·--- ----
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FYlO 

FY07 -------... FY08 
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The number of EEO Complaints for FY11 decreased significantly as compared to the previous FY. 
Thirty-three (33) aggrieved employees (.68% of the TWF) were counseled at the informal complaint 
stage, which is a 39% decrease from the 46 aggrieved employees (.97% of TWF) counseled in FY10. 
During FY11 , the Agency Director signed an Agency Reprisal/Anti-Retaliation Policy that was 
disseminated to all employees and posted on the Agency Intranet; and over 558 of the Agency's 
managers and supervisors received training in EEO and the Prevention of Sexual Harassment. This 
number reflects a total of 42 supervisory training courses that were taught at the Defense Contract 
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Audit Institute. Additionally, more managers and supervisors appeared to contact EEO officials and 
seek advice at the first sign of a problem. This type of front-end communication is preferred and it's 
good for the agency. It allows EEO officials to engage certain workplace issues and concerns prior to 
an EEO complaint being filed. 

The Agency continues to improve the average processing time for informal complaints and accepting 
and dismissing formal complaints. The average processing time for processing informal complaints 
improved from 38 days to 30 days, an overall decrease of 21%. The average processing time to accept 
or dismiss formal complaints improved from 41 days to 30 days, an overall decrease of 27%. These 
significant accomplishments are directly attributed to the focus and attention to detail that Regional 
EEO Managers and Headquarters EEO officials are paying as they process EEO complaints. Further, 
all EEO officials proactively carry out their duties and responsibilities by monitoring and ensuring 
Agency personnel adhere to EEOC laws and regulations. 

DCAA EEO Formal Complaints Filed 
Per Fi sea I Year 

20 

·42% 18 ~28 .... •-llll .... ~~ .... ~.4~2~o/.~u .......... ,,, .57% 
1s a~ 

.43% 17 
.36% ----------------

- f; --- _ _:_J 
----- - - --- - --FY07 

FY08 
FY09 

FYll 

While the number of formal EEO complaints filed and processed did increase, it's important to note 
that five of these complaints were informal complaints filed in the previous FY. 
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As shown in the chart above, twenty-five formal complaints were open and still being processed at 
of the end of FY11 . It's important to note that the complaints carry-over from FY to FY. 

5-YEAR TREND ANALYSIS OF THE TOP THREE ISSUES RAISED IN EEO COMPLAINTS 

20 

18 
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The top three issues alleged, as reflected in the charts above, depicts a significant increase in 
allegations of Harassment/Hostile Work Environment (HWE). This category is the lead category. 
Harassment allegations appear to have steadily increased over the past five years. In analyzing 
the steady increase of harassment allegations, it is noted that harassment/hostile work 
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environment allegations are commonly connected along with other issues when employees file 
EEO complaints. 

16 

14 
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10 
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0 

Trend Analysis of Top Three Bases in 
Complaint Activity 
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The top three bases alleged depicts a significant increase in sex-based complaints as compared to 
an absence of sex-based complaints for the past three years. Race-based and Age-based 
complaints remain relatively consistent over the past two years. While there is an absence of 
Disability-based complaints this FY, it was relatively consistent for the previous two years. The 
chart also indicates that reprisal-based complaints have been amongst the lead categories for four 
out of the five years reflected. In April 2011, the Agency issued a Reprisal/Anti-discrimination 
Policy for the purpose of increasing awareness and educating all employees on the prohibited 
practice. 

The Agency's Strategic Workforce Assessment Team (SWAT) will play a key role in conducting 
assessments of policies, practices and procedures as well as developing surveys that will provide 
more in-depth feedback and information regarding employees' perceptions, attitudinal barriers, 
behaviors and the impact of these areas on their overall decision-making process. 

8. Practical Knowledge Gained through Experience 

The EEO Director's assessment of the Agency's commitment to supporting the six essential 
elements of a model EEO Program have proven to be an effective means of identifying underlying 
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employee-management issues, improving communications and implementing proactive strategies 
and initiatives that place the Agency in a position of strength as it st~ives to obtain its organizational 
goals. 

The EEO Director will continue to apply a wealth of practical knowledge towards ensuring merit 
systems compliance, prompt and impartial complaint-processing and accountability. The Agency's 
senior leaders are committed to promoting the principles of EEO and to recruiting, developing and 
retaining a high-quality workforce that is reflective of the nation's diversity. 

C. Actions Planned/Taken to Improve Agency Complaint or Civil Rights Program 

Actions Taken: 

• The Headquarters EEO Office successfully fielded the iComplain.ts System that was 
purchased in FY11 

• Formed an exploratory team to begin drafting the Agency's first Disability Operational 
Plan in support of Executive Order 13548 

• Over 558 of the Agency's Managers and Supervisors received training in EEO and the 
Prevention of Sexual Harassment 

• Facilitated 42 EEO/POSH supervisory training courses at the Defense Contract Audit 
Institute 

• Developed and issued an Agency Reprisal/Anti-Retaliation Policy 
• In FY11, DCAA managers and supervisors increased its use of the DoD 

Computer/Accommodations Program (CAP). Over 25 Reasonable Accommodation 
support and assistance requests were submitted to CAP and of that number, 18 were 
approved and funded 

• Utilized the Strategic Workforce Assessment Team (SWAT) to analyze relevant 
workforce data and to brief senior leaders 

• The Headquarters EEO Office timely met 100% of OoD and EEOC suspenses 
• Conducted an Award ceremony to honor a DCAA employees as the recipient of the 

Agency EEO Performance Award 
• All of the Agency's Senior Executives have an element in their performance standards 

that requires an assessment of their support of the EEO Program 
• The processing time for EEO Complaints improved by an additional 8 days from the 

number reported in FY10. Also, the number of days to render an Accept/Dismiss 
Decision improved by an average of 11 days from the number reported in FY10 

• The Agency improved its ADR participation rate by 300% 
• The No FEAR Act information was updated and posted on the Agency's Internet website 
• The Agency EEO Director and the General Counsel collaborated in preparing a portion 

of the Agency EEO Director's quarterly briefing to the Agency EEO Director 
• Collaborated with HR to develop orientation sessions for new employees 
• Collaborated with the Office of General Counsel to assess and revise the Agency's ADR 

policy 
• Established a Recruitment and Retention Ad Hoc Committee 
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Actions Planned: 

• Develop an Agency Disability Operational Plan in support of Executive Order 13548 
• Develop an Agency-wide Diversity and Inclusion Strategic Plan as directed by Executive 

Order 13583 
• Schedule a Diversity Leadership Summit and Diversity Training for FAO Managers 
• Fully utilize the Workforce Recruiting Program allocations provided by DoD 
• Revise the Agency's No Fear Act web-based training module 
• Revise Agency's Personnel Management Manual pertaining to EEO policies and 

procedures 
• Implement an Agency-wide annual EEO Staff Assistance Visit Program 
• Develop an EEO CMTL for all employees 
• Collaborate with HR to formulate a plan for correcting RNO coding issues 
• Schedule and conduct a pilot Fact-Finding Conference 
• Conduct the first SWAT Briefings to the Executive Steering Committee during FY12 (41

h 

Quarter ESC Meeting) and quarterly briefings thereafter 
• Fully utilize the Pathways Programs to recruit and hire students and recent graduates 
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Data Posted Pursuant to Section 301 of the No FEAR Act of 2002 
Internal Complaint Activity - Fiscal Year 2011 

Title Ill, Section 301 (b)(1 -3) 
Complaint Activity 

Number of complaints filed In FY 2011 

Number of individuals filing those complaints (includ ing as the agent of a 
class) 

Number of individuals who filed 2 or more complaints 

Title Ill, Section 301(b)(4) 
Complaint by Bases 

Race 

Color 

Religion 

Reprisal 

Sex 

National Origin 

Equal Pay Act 

Age 

Eq1111I Employment Opportunity 

FY 2011 end of 
4th Qtr 

28 

27 

01 

FY2011 end of 
4th Qtr 

09 

01 

01 

09 

12 

02 

00 

10 

Disability 05 

NOTE: Complaints can be filed alleging multiple bases. The sum of the bases may no equal total complaints filed. 

Appol ntment/H ire 

Assignment of Duties 

Awards 

Title Ill, Section 301 (b)(5) 
Complaint by Issues 

Conversion to Full Time 

Disciplinary Action 

(1) Demotion 

(2) Reprimand 

(3) Suspension 

(4) Removal 

(5) Other 

Duty Hours 

Evaluation/ Appraisal 

Examination/Test 

Harassment 

(1) Non-Sexual 

(2) Sexual 
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FY2011 end of 
4th Qtr 

00 

00 

01 

00 

01 

00 

00 

01 

00 

00 

00 

10 

00 

28 

22 

06 



Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

(1) Denied 

(2) Directed 

Reasonable Accommodation 

Reinstatement 

Retirement 

Termination 

Terms/Conditions of Employment 

Time and Attendance 

Training 

Other 

Title Ill, Section 301(b)(6)(A-C) 
Average Processing Time of Pending Complaints (In Days) 

Written Notification (Acknowledge) 

Acceptance/Investigations 

Final Agency Decisions (Not Including Dismissals) 

Without a hearing 
(average days processing time) 

With a hearing 
(average days processing time) 

Withdrawals 
(average days processing time) 

Settlements 
(average days processing time) 

Total Number of Complaints Dismissed 

Average Number of days pending prior to dismissal 

Title Ill, Section 301 (b)(7) 
Total Number of final agency decisions rendered in FY involving 

a findings of discrimination 

Total Number of findings 

a. Without a hearing 

b. With a hearing 

Title Ill, Section 301 (b)(8) 
Findings of discrimination rendered by bases 

Total Number of findings 

Number rendered without a hearing 

Number rendered with a hearing 
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00 

01 

04 

00 

00 

00 

01 

00 

00 

00 

00 

00 

00 

00 

FY2011 end of 
4th Qtr 

5.00 

102.00 

FY2011 end of 
4th Qtr 

7 
(46. 71) 

0 
(00.00) 

3 
(143.33) 

11 
(398.82) 

2 

41.00 

FY2011 end of 
4th Qtr 

# % 

00 00 

00 00 

00 00 

FY2011 end of 
4th Qtr 

# % 

00 00 

00 00 

00 00 



Race 

Color 

Religion 

Reprisal 

Sex 

National Origin 

Equal Pay Act 

Age 

Disability 

Title Ill, Section 301 (b){9){A)(B) 
Findings of discrimination rendered by issues 

Total Number of findings 

Number rendered without a hearing 

Number rendered with a hearing 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full Time 

Disciplinary Action 

(1) Demotion 

(2) Reprimand 

(3) Suspension 

(4) Removal 

(5) Other 

Duty Hours 

Evaluation/Appraisal 

Examination/Test 

Harassment 

(1) Non-Sexual 

(2) Sexual 

Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

(1) Denied 

(2) Directed 

Reasonable Accommodation 

Reinstatement 

Termination 
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00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

FY2011 end of 
4th Qtr 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 

00 00 
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Terms/Condition of Employment 

Time and Attendance 

00 

00 

00 

00 

00 

00 

00 

00 

Training 

Other 

Title Ill, Section 301(b)(10)(A-C) 
Complaints Pending From Previous Fiscal Year 

FY2011 end of 
4th Qtr 

Total complaints from previous FY 25 

Total complainants 25 
FY2011 end of Number of complaints pending as of 9/30/11 

Written Notification 

Investigations 

Hearings 

Final Agency Decisions 

Appeal with EEOC Office of Federal Operations 

Complaint Investigations 

4th Qtr 

01 

14 

13 

04 

03 

FY2011 end of 
4th Qtr 

Number of investigations completed during FY 13 

Number of complaints not investigated within the requirements of 
Section 1614.106(e)(2) oftltle 29 CFR 

00 

No FEAR Act Training Pl~n 

EEO 

In pursuant to 5 CFR Part 724.203, initial No FEAR Act Training is provided to all DCAA employees, 
including new employees. DCAA distributes a Power Point presentation to all DCAA employees (including 
executives, managers, and supervisors) providing an overview of the rights and remedies applicable to employees 
under the Federal antidiscrimination and retaliation statutes and other legal authority. The presentation remains 
posted to the Agency's internal website, accessible to all employees. 

And, in accordance with OPM's rules, No FEAR Act training is conducted every two years. The EEO Office and 
the Defense Contract Audit Institute (DCAI) have implemented on-line No FEAR Act training. This mandatory training 
is conducted bi-annually. The training will be announced by a Memorandum for Regional Directors no later than June 
1st of each training year (I.e., 2012, 2014, 2016, etc.) and all employees will be required to complete the training by 
September 30th of that year. The training will take approximately 30 minutes and will enable the Agency to 
electronically track completion through its Training Requirements and Information Network (TRAIN) System. This 
process is in compliance with the recurring training and documentation requirements of 5 CFR §§ 724.203(b) and (d). 
The previous training period was FY10. All employees that were onboard in FY10 completed the required training. 
Employees on extended leave completed the training upon their return to work. 
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DEFENSE CONTRACT AUDIT AGENCY 
REPRISAL/ANTI-RETALIATION POLICY 

It is the firm policy of the Defense Contract Audit Agency that reprisal will not be condoned or 
tolerated. All allegations of reprisal will be addressed swiftly and appropriately. 

Reprisal for participation in the EEO process is prohibited pursuant to 29 CFR, Part 1614, which 
states, "No person shall be subject to retaliation for opposing any practice made unlawful by title VII of 
the Civil Rights Act (title VII) (42 USC 2000e et seq.), the Age Discrimination in Employment Act 
(ADEA) (29 USC 621 et seq.), the Equal Pay Act (29 USC 206(d)) or the Rehabilitation Act (29 USC 
791 et seq.) or for partldpating in any stage of administralive orjudicial proceedings under those 
statutes." ... 

Any employee who wishes to fi le an EEO complaint on the basis of reprisal in connection with a 
previously filed EEO complaint should contact the EEO Office within 45 calendar days of the alleged 
occurr~nce(s) o~ reprisal and may do so without any fear of retaliation. 

DCAA is a model employer, and employees have the right to utilize the EEO discrimination 
complaint and whistleblower processes without fear of retaliation. All DCAA employees are required to 
receive annual EEO and biennial NoFEAR Act training which further supports the tenets of this policy. 
I expect supervisors and managers to set the standard, lead by example, and respect employees' rights to 
file an EEO complaint. 

A copy of this policy will be sent to all employees and should be prominently displayed in Agency 
offices. 
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Executive Summary 

This report responds to the reporting requirements set forth in Section 203 of the No FEAR Act (Public 
Law 107-174). The Defense Contract Management Agency (DCMA) experienced improvements in 
several areas within the Federal sector equal employment opportunity (EEO) program. Focuses on 
timeliness and proactive prevention resulted in increased compliance with applicable laws and 
regulations and an overall reduction in complaints alleging discrimination. 

Overall, five cases were pending in Federal court in 2011 with no decisions rendered. Similarly, no 
reimbursements were required to the Judgment Fund, nor were attorney's fees identified as being paid as 
a result. No disciplinary actions were taken against employees for violating DCMA's antidiscrimination, 
harassment or retaliation policies. 

DCMA has undertaken a number of actions to further improve the EEO program within the Agency, with 
several more major programmatic improvements forthcoming in 2012. Increased data surveillance, 
training and an overall focus on quantitative and qualitative analyses will enable DCMA to provide a 
solid foundation for future program efficacy in compliance with the myriad of laws, regulations, 
directives, policies and other guiding documents regarding both antidiscrimination and other protected 
activities and categories. 
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Laws/Regulatory Guidance 

This report responds to the reporting requirements set forth in Section 203 of the No FEAR Act (Public 
Law 107-174), which required Federal agencies to submit reports to Congress regarding the number, 
status, disposition, and other pertinent details related to violations of antidiscrimination and 
whistleblower protection laws. Agencies must adhere to certain notification, training and reporting 
requirements, along with public posting of certain data relating to Federal sector equal employment 
opportunity complaints within the organization. 

The main provision of the No FEAR Act, Section 201, is to require federal agencies to pay awards for 
discrimination and retaliation violations out of their own budgets. Agencies are required to reimburse 
the General Fund of the Treasury within a reasonable time of any such award. 

Section 202 requires notification to all federal employees and applicants for employment about their 
rights under federal law. Such notification is now made on the Internet. All federal agencies are also 
required to provide training to all their employees about their rights and remedies under 
antidiscrimination and anti-retaliation laws. 

Section 203 requires annual reports from each agency stating: 

1) the number of discrimination and retaliation cases filed against the agency; 
2) the status of those cases; 
3) the amount of money the agency must pay in connection with each case, stating separately 

the amount for the payment of attorneys' fees, if any; 
4) the number of employees disciplined for discrimination, retaliation, harassment, or any 

other infraction of antidiscrimination and retaliation laws; 
5) equal employment opportunity data; 
6) the agency's policy on disciplinary actions against Federal employees who discriminate or 

retaliate, the number of employees who are disciplined in accordance with such policy and 
the specific nature of the disciplinary action taken; 

7) an analysis of the information including-
a) an examination of trends; 
b) causal analysis; 
c) practical knowledge gained through experience; and 
d) any actions planned or taken to improve complaint or civil rights programs of the 

agency; and 
8) any adjustment to comply with the requirements under Section 201. 

5 C.F.R. § 724.302 provides further guidance on each agency's reporting obligations, and also requires 
the submission of the annual report to the Director of the U.S. Office of Personnel Management (OPM) 
for the implementation of a best practices study and the issuance of advisory guidelines. 

Due to its status as a Department of Defense (DoD) agency, the Defense Contract Management Agency 
submits its annual report to the Department of Defense's Office of Diversity Management & Equal 
Opportunity for inclusion in the DoD-wide submission to Congress. 
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Background 

The DCMA EEO Office has experienced significant turnover of personnel over the past 18-24 months, 
resulting in a severe degradation of EEO services for the agency. Upon entering the agency, the current 
EEO director, Dr. Larry F. Ross, immediately recognized t hat the agency needed definitive action to 
ensure the EEO program met its mission. Dr. Ross developed a Business Action Plan in this regard. The 
Plan consists of a series of actions and recommended guidelines extending out over five years (Fiscal 
Years 2011-2016). 

In order to serve approximately 10,500 DCMA civi lian employees, the EEO Office is currently authorized 
16 full-time employees (FTEs). The current DCMA EEO staff is split along program functional lines into 
three main programs: Disputes Resolution; Affirmative Employment and Compliance; and Policy, Plans, 
and Quality Assurance. 

DCMA has employees in over 900 offices and sites around the globe. As part of the BRAC 2005 Law, 
the Headquarters (HQ) EEO Office was ordered to relocate to Fort Lee, VA by September 2011. 
Separate from the BRAC 2005 law, the DCMA director ordered those EEO offices geographically 
located in Boston, MA and Carson, CA to relocate to the Fort Lee area by the same September 2011 
deadline. This transfer of work physically consolidated the DCMA EEO office into a single, 
geographically contiguous and centralized unit. As a result of that move, the DCMA HQ EEO Office 
now provides centralized servicing to all DCMA personnel from the Fort Lee location. 

Results/Data 

1. Number of Cases Filed in Federal Court, Pending or Resolved during 2011, Arising under the 
Various Anti-Discrimination and Whistleblower Protection Statutes Listed in the No FEAR Act. 

During FY 11, DCMA had five cases in Federal court, pending or resolved under the laws covered in 
the No FEAR Act. The cases filed arose under Title VII (42 USC§ 2000e) (three) and the Whistle blower 
Protection Act (5 USC § 2302(b)(8)) (two). 

2. Status of Cases 

No decisions were issued within 2011 for cases involving DCMA as identified in Question One 
above, however, one case (Title VII) was settled. 

3. Reimbursement to Judgment Fund 

During 2011, DCMA did not have to reimburse the Judgment Fund for decisions rendered in 
applicable cases. 
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4. Disciplinary Actions 

At DCMA, disciplinary or adverse personnel actions are determined on a case-by-case basis on the facts 
and circumstances present. During 2011, DCMA did not discipline personnel for violations 
of employment discrimination or whistleblower protection laws. 

5. EEO Complaint Data (Year End Data Posted) 

Appendix B contains DCMA's 2011 No FEAR Act data. 

The final year-end data for discrimination complaints of each fiscal year was posted in accordance with 
Equal Employment Opportunity Commission (EEOC) regulations at Subpart G, ofTitle 29 Code Federal 
Regulations, which implemented Section 301(c) (1) (B) of the No FEAR Act on the DCMA Internet site at 
http://www.dcma.mil/dcmahq/eeo/nofear/index.cfm and accessible via a prominent link at the bottom 
from any page. For 2006-2011, the following number of complaints and complainants revealed an overall 
decrease in the total number of complaints filed against the agency. 

Number of Complaints Filed 
Number of Complainants 

Repeat Filers 

6. Policies for Disciplinary Actions 

2006 2007 

36 
33 

3 

34 
29 
4 

2008 

36 
32 

3 

2009 

35 
35 

0 

2010 

29 
28 
1 

2011 

25 
25 
0 

DCMA Instructions/Policy: Formal disciplinary or adverse actions shall be taken only for cause and 
for the purpose of correcting the offending employee. In cases where repeated offenses occur, or a 
first offense of a particularly aggravated nature occurs, removal from the Federal service may be 
appropriate. No action should be initiated until an examination of the facts and circumstances have been 
made. Where an offense is determined to be minor, corrective action should be accomplished through 
counseling, closer supervision, oral admonishment or other means of alternative discipline, 
such as a "Letter of Discipline." 

At Appendix A is the DCMA Table of Penalties. Of note is item #36, Sexual Harassment, for which a 
penalty for a first offense can range from a reprimand to removal. Item #37 outlines the penalties for 
discrimination based upon race, religion, national origin, age, marital status, political affiliation or 
disability. A first offense can range from a reprimand to removal. Item #38 outlines the penalties for 
interference with an employee's exercise of, or reprisal against an employee for exercising, a right to 
grieve, appeal or file a complaint through established procedures. A first offense can range from a 
reprimand to remova l. Item #39 outlines the penalties for reprisal against an employee for providing 
information to the Office of Inspector General (or equivalent) or Office of Special Counsel, or to an EEO 
investigator, or for testifying in an official proceeding. A first offense can range from a 10-day suspension 
to removal. Item #40 outlines the penalties for reprisal against an employee for exercising a right 
provided under 5 U.S.C. 71 (Federal Labor Management Relations Statute). A first offense can range from 
a reprimand to removal. 

6 



DEFE'.':SE C< ):'\Tit\(· 1 \ l. \>!.\C:F\IL:;\T :\CL::\CY ~() 11 '.'\o Fl·.\R .-\(T Ru•rnn 

7. Trend Analysis 

a. EEO Complaint Activity 

Overall, the complaint caseload has remained at a low and declining level, ending FY 11 with only 25 
formal complaints filed, which is approximately .24% of the DCMA employee population. This is due to 
the efforts of the DCMA Disputes Resolution and Compliance Branch, which has made prevention the 
primary focus over the last fifteen years. Also noteworthy was the complete revitalization of the agency's 
Alternative Disputes Resolution (ADR) Program. Using ADR, the agency was able to effectively settle three 
cases through negotiated settlement agreement and obtained withdrawals on three additional cases. 
Proper utilization of this program resulted in a direct cost-savings to the agency. 

b. Bases of Discrimination in EEO Complaints 

The five leading bases of EEO complaints in 2011 were· sex, age, race, reprisal and color. These five bases 
have been the most frequently raised bases for each of the last five calendar years. There has been some 
variation in each of these bases over this time, but the most notable change for FY 11 comes in the area 
of reprisal with a 64.3% decline from the previous year. An increase is shown for each of the 4 
remaining bases when compared to cases filed in FY 10. At Appendix Bis the No FEAR 
data posted on the DCMA web site for the period ending September 30, 2011. 

c. Issues in EEO Complaints 

As far as issues were concerned within EEO complaints, the greatest area of increase was evident in the 
number of cases regarding suspension, 0 in 2010 vs. 3 in 2011. Increases of 1 additional claim were 
shown in each of the areas of appointments/hires, awards, appraisals, promotion/non-selection and 
denial of reassignment. 

The number of cases filed for denial of reasonable accommodation stayed consistent with 1 claim being 
filed in 2010 and 1 claim in 2011. Previous years' data are: 5 in 2007, 4 in 2008 and 7 in 2009. This 
decline from previous years is perhaps due to employee retirements and/or to successful mediations 
which resolved underlying issues. Many of the employees requesting accommodations were older workers 
with age-related health issues. In several c_pses, health issues led to reasonable accommodation ending 
ultimately in employee retirements. 

The three leading issues of EEO complaints in the past five years have been harassment (non-sexual), 
promotion/non-selection and terms/conditions of employment. These three issues have consistently 
been the most frequently raised issues for each of the last five calendar years. There has been some 
variation in each of these issues over this time. There has been an overall decrease in the number of cases 
regarding promotion/non-selection: 16 in 2007, 12 in 2008, 11 in 2009, 5 in 2010 and 6 in 2011 (up by 1). 
This is probably the result of fewer positions being filled. 

There was a decrease in the number of cases regarding non-sexual harassment. However, this number 
tends to vary considerably; 4 in 2007, 3 in 2008, 13 in 2009, 9 in 2010 and 7 in 2011. There is no clear cause 
for this variation. 
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The last leading issue of EEO complaints in the past five years was terms/conditions of employment. This 
number also tends to vary; 8 in 2007, 17 in 2008, 9 in 2009, 12 in 2010 and 4 in 2011. There is no clear 
cause for this variation. 

d. Actions Planned/Taken to Improve the Complaints Adjudication and Complaint Management 
Functions Within DCMA 

In order to improve efficiency of the DCMA EEO program, the Director, DCMA, ordered the work 
performed at the Boston, Massachusetts and Carson, California offices to be consolidated at the new 
headquarters location at Fort Lee, Virginia. This was timed to coincide with the BRAC move that was 
completed in FY 11. Previously, DCMA maintained geographically-distributed offices to service various 
regions throughout the country. However, as the agency realigned efforts and lines of authority, the 
DCMA EEO program transitioned in to a single unit and the consolidation of positions helped reinforce 
that change. The majority of employees located at these two affected offices chose not to relocate to Fort 
Lee. As a result, Dr. Ross proactively recruited and utilized the majority of vacancies to offer 
developmental assignments for new staff being hired. Although a great number of the vacancies being 
filled were designated as upward mobility, the EEO Office was able to maintain a core number of 
experienced EEO subject matter experts to assist with stabilization of the program and to provide training 
to those hired into developmental positions. 

In addition to the geographic consolidation, the DCMA EEO Office continues to implement business 
practices as set forth in EEO's Business Action Plan. The Business Action Plan provides a comprehensive 
programmatic vision and way forward, aimed at utilizing the inherent strengths and opportunities 
present, while minimizing or addressing the weaknesses and threats to mission success. Specific 
components to program improvement are included below: 

1. EEO Investigations 

The DCMA EEO Business Action Plan mentioned above states: "The core of any EEO program rests in its 
delivery of EEO services in accordance with regulatory guidance. Administering a comprehensive dispute 
resolution program is only one portion of what is ultimately required; proactive addressing of EEO-related 
issues and topics drive the daily activities of the EEO office and the very first goal forms the center of how 
the DCMA EEO office directly supports the mission." The plan outlines as Objective 1A: "Direct a timely and 
effective EEO complaints processing program targeted at early resolution of informal and formal 
complaints alleging illegal discrimination." The plan identifies, as a measure, "Ensure 90% of formal 
complaint investigations are completed within mandated timeframes." DCMA EEO will control the 
investigations process as much as practicable to ensure that the agency minimizes the cause of any delays 
in investigating allegations of unlawful discrimination. In addition, the Business Action Plan outlines ten 
specific strategies for meeting Objective 1A and eight specific measures for tracking and progressing 
towards increased timeliness. 

2. Dismissals of EEO Complaints 

Under the Business Plan mentioned above, the objective of having a "timely and effective EEO 
complaints processing program" includes an analysis of ways to improve the timeliness of dismissals of 
EEO complaints along with a greater emphasis on proactive and early resolution. 
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3. Final Agency Decisions (without EEOC hearing) 

Under the Business Plan mentioned above, the objective of having a "timely and effective EEO 
complaints processing program" includes an analysis of ways to improve the timeliness of dismissals of 
final agency decisions (without EEOC hearings). 

4. Findings of Discrimination 

Under the Business Plan mentioned above, the objective of having a "timely and effective EEO 
complaints processing program" includes an analysis of ways to improve the t imeliness of dismissals of 
final agency decisions (without EEOC hearings). 

Practical Knowledge Gained Through Experience, and Actions Planned or Taken to Improve the 
Complaint or Civil Rights Programs 

1. EEO Investigations 

There will be a closer relationship maintained between DCMA and the DoD Civilian Personnel 
Management Service, which conducts investigations for DoD. This should improve both the timeliness 
and quality of investigative reports. If timeliness becomes an issue based upon current CPMS/IRD 
investigative case backlog, the agency will consider alternative options for ensuring the integrity and 
timeliness of the process continues. 

2. Process Efficiencies 

At the beginning of FY 11, the Defense Contract Management Agency (DCMA, did not have an effective 
and efficient Equal Employment Opportunity (EEO) program. This was due to several reasons: high 
turnover of EEO personnel; EEO personnel scattered in several locations across the country; 
underperforming in mission requirements; lack of up-to-date policies; ineffective Alternative Dispute 
Resolution Process; and lack of EEO training and compliance DCMA-wide. There existed a lack of clear cut 
goals to drive the mission of EEO as it relates to the DCMA strategic plan. As far as efficiencies are 
concerned, Phase One of the reorganization of the EEO Center involved aligning the senior EEO staff to 
ensure maximum program efficiencies. After final receipt of SWOT surveys and in consultation with the 
senior members of the EEO Center, the Director of EEO ensured each employee was assigned to the area 
of EEO where their skills and abilities best fit. Additional strides were made in FY 11 with specific 
emphasis placed on the agency's ADR Program, education in the area of reasonable accommodation, 
preparation for the issuance of an EEO climate survey and development of EEO's internal strategic plan 
matched to the agency's strategic objectives. As new employees continue to be hired and trained, 
further efficiencies will be developed. 

3. Staff Training 

With the advent of our new staff, there continues to be a strong need for training in various EEO functions. 
EEO Specialists are now considered to be generalists, handling not only EEO complaints but Affirmative 
Employment programs as well. This necessitates that EEO Specialists receive training on both the EEO 
complaints process as well as Affirmative Employment programs. In addition, DCMA has over 100 Special 
Emphasis Program Coordinators (SEPC) stationed throughout the U.S. The DCMA EEO BusinessAction Plan 
identifies that EEO Specialist's serving as Special Emphasis Program Managers (SEPM) will be working 
closely with the SEPCs "to ensure they maintain training requirements, perform their collateral duty EEO 
function, and generally promote the positive aspects of diversity through their respective locations." 
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4. Component Staffing 

In FY 11, EEO hired a full -time, permanent SEPM. Now that the SEPM has come on board, a stronger 
focus will be possible on Special Emphasis Programs to increase the representation of women, minorities, 
and people with disabilities. Also, the co-location of all EEO personnel at the HQ location has allowed for a 
closer working relationship with Human Capital personnel, the Office of Recruitment, Inclusion and 
Diversity, and the Office of General Counsel. Enhancing these partnerships will permit improvements in 
EEO-related issues such as recruiting, selection, placement and training. 

Director 
Equal Employment Opportunity 
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Appendix A: 
DCMA Table 
of Penalties 
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(NOTE: This guide is not an exhaustive list of all offenses that may be applicable to a specific incident of 
misconduct. All "days" are calendar days.) 

NATURE OF OFFENSE 15
T OFFENSE 2ND OFFENSE 3RD OFFENSE 

Minimum/Maximum Minimum/Maximum Minimum/Maximum 

Attendance Related Offenses 

11. Unexcused tacd;ness. -- Admonishment Reprimand 5-day Suspension 
Reprimand 5-day Suspension Removal 

~dmonishment [Reprimand ?· Unexcused or unauthorized absence, 10-day Suspension 
including leaving job to which assigned or Removal Removal Removal 
premises, during working hours, without 
proper permission. 

3. Failure to request leave in accordance Admonishment Reprimand 5-day Suspension 
with established requirements. Reprimand 5-day Suspension Removal 

Work Related Offenses 

4. Loafing or idleness. Admonishment Reprimand 10-day Suspension 
Reprimand 10-day Suspension Removal 

5. Careless or negligent work resulting in Admonishment Reprimand 10-day Suspension 
waste or delay. Reprimand Removal Removal 

6. Failure to safeguard confidential matter Admonishment Reprimand 10-day Suspension 
and/or violation of security regulation Removal Removal Removal 
requirements. 

~- F~ilure o~ unreasonable delay in carrying Admonishment Reprimand 10-day Suspension 

~t instructions. Reprimand !Removal Removal 

~afety Related Offenses 

,8. Violating t raffic regulations in a !Admonishment Reprimand j10-day Suspension 
government vehicle or improper operation rO·doy Suspens;on Removal Removal 
of a government vehicle. 

9. Failure to observe precaution for personal Reprimand 10-day Suspension ~dmonishment 
safety, posted rules, signs, written or oral 0-day Suspension Removal Removal 
safety instructions, or to use protective 
clothing or equipment. 

10. Smoking in unauthorized places or Admonishment Reprimand 10-day Suspension 
carrying of matches in explosive areas. Removal Removal Removal 

11. Neglectful performance of duty, causing Admonishment 10-day Suspension Removal 
injury or harm to anyone. Removal Removal 

12. Failure to report personal injury or Admonishment Reprimand 5-day Suspension 
accident. Reprimand 5-day Suspension Removal 

ri3. Sleeping on duty. 
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a. Where safety of DCMA employees, Admonishment 
!
Reprimand 5-day Suspension 

r-day S"5pens;on __ R_e_m_o_va_I _____ _ 

1
s-day Suspension Removal 
Removal 

contractors, customers, or property is not Reprimand 
endangered. 

b. Where safety of DCMA employees, ~dmonishment 
contractors customers or property may be 5 day Suspension 

' ' 
-

endangered. 
I J 

OFFENSIVE BEHAVIOR RELATED OFFENSES 
I 

14. Conduct unbecoming a Federal Reprimand 10-day Suspension I Removal 
employee. Removal Removal 

I 
-

15. Fighting, threatening, attempting or Reprimand 10-day Suspension !Removal 
inflicting bodily injury to another; engaging Removal Removal 
in dangerous horseplay. (Penalty depends 
on such factors as provocation, extent of 
any injuries, and whether actions were 
defensive or offensive in nature.) 

16. Disrespectful conduct, use of insulting, Reprimand 10-day Suspension Removal 
abusive, or obscene language to or about 
lather employees, contractors or customers. 

Removal Removal 

I 

17. Deliberate refusal to carry out any Reprimand 10-day Suspension Removal 
proper order from, or insolent, abusive, or Removal Removal 
obscene language toward immediate or 
other supervisor having responsibility for the I 
work of the employee; willful resistance to 
same; insubordination 

I 

INTOXICANT RELATED OFFENSES I 
18. Offenses related to intoxicants. Actions 

1
involving these offenses should be reviewed 
~o ensure the requirements of drug and 
alcohol abuse program are met.** 

--
18a. Alcohol-related: 

(1) Unauthorized possession of alcoholic Admonishment Reprimand 5-day Suspension 
beverages while on DCMA premises or in 1Reprimand 5-day Suspension Removal 
duty status. 

-
(2) Unauthorized use of alcoholic beverages !Reprimand 5-day Suspension 10-day Suspension 
while on DCMA premises or in duty status. Removal Removal Removal 
Reporting to or being on duty while under 
~he influence of alcohol. I 
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(3) Sale or transfer of an alcoholic beverage Reprimand 

1

5-day Suspension 110-day Suspension 
lwhile on DCMA premises or in a duty status Removal Removal Removal 

1

or while any person involved is in a duty 

f 0-day Suspens;on 

status. 

18b. Drug-related: 

(1) Unauthorized possession of an illegal Reprimand Removal 
drug or controlled substance while on DCMA Removal 
premises or in a duty status. 

Removal 

(2) Unauthorized use of a drug or controlled Reprimand Removal Removal 
substance while on DCMA premises or in a Removal 
duty status. (EO 12564) Reporting to or 
being on duty while under the influence of a 
drug or controlled substance. Positive 

!Random drug test. 

(3) Sale or transfer of a drug or controlled Removal Removal Removal 
substance while on DCMA premises or in a 
duty status or while any person involved is 
in a duty status. 

(4) Refusal to take drug test, as required . !Reprimand Removal Removal 

1
Removal 

I 

GAMBLING RELATED OFFENSES 
I I 

--- ......___ 
19. Unlawful gambling or betting on DCMA Reprimand 10-day Suspension Removal 
premises. 10-day Suspension ,Removal 

20. Promotion of unlawful gambling on Reprimand 115-day Suspension 
-

Removal 
DCMA premises. Removal j Removal 

-- --
INDEBTEDNESS RELATED OFFENSES 

l dmonishment ~1. l~debt~dnes~-la~k of good faith_ in paying r dmonishment 
--

Reprimand 
~ust financial obligations; such as failure 10-day Suspension Removal 
without good cause to make or live up to I arrangements to pay a debt that the 
employee admits he owes or that is 
supported by court judgment, or that 
represents a tax or other financial obligation 
to the U.S. Government or the State or local 
government. This includes fai lure to pay 
individually billed Travel Charge cards as a 

I result of official government travel. I 
THEFT RELATED OFFENSES 

I I 

22. Actual or attempted theft of personal Reprimand 110-day Suspension !Removal 
property or government property on DCMA Removal Removal 
premises; unauthorized possession of 
government property. 

t I 
FALSIFICATION RELATED OFFENSES i 

23. Making false or unfounded statements, Reprimand 10-day Suspension !Removal 
which are slanderous or defamatory, about Removal Removal 
Jother DCMA personnel or officials. 
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24. Falsifying attendance record for self ~eprimand 
another employee. Removal 

25. Intentional falsification, misstatement, or Reprimand 

1
concealment of material fact in connection jRemoval 
with employment or any investigation, 
inquiry or other proper proceeding; refusal to 
cooperate in same; or willfully forging or 
alsifying official Government records or 

documents. 

personal or another employee's gain. Removal 
26. Falsifying transportation subsidy for ~eprimand 

---
27. Using official Government Travel card Reprimand 
for unofficial cash withdrawal or purchases, Removal 
not in support of official government travel. 

28. Using official Purchase Card for unofficial Reprimand 
cash withdrawals or purchases for personal Removal 
gain or another employee's gain or failure to 
appropriately control use of Purchase Card 
by approving official responsible for use or 
oversight of the Card . 

GOVERNMENT PROPERTY RELATED 
OFFENSES 

29. Loss of, damage to, destruction of, or 
unauthorized use of Government property:-! 

a. Through carelessness or negligence. !Admonishment 

b. Through maliciousness or intent. 

30. Misuse of or authorization of the use of 
any Government vehicle for other than 
official purposes. (31U.S.C. 1349(b)) 

31. Unauthorized use of Government 
computer for the purpose of 
!viewing/soliciting pornography, or sexually 

!
explicit material, "hate mail," or crimes 
!against the Government. 

10-day Suspension 

Reprimand 
Removal 

30-day Suspension 
Removal 

Reprimand 

1
Removal 

I 
32. Disregard of the Standards of Ethical !Admonishment 
Conduct for Executive Branch Employees (5 Removal 
CFR 2635). 

I 
PERSONNEL RELATED OFFENSES 

33. Violation of the Privacy Act. 
1
Reprimand 
10-day Suspension 

34. Prohibited personnel practice. Reprimand 

15 

10-day Suspension Removal 
Removal 

10-day Suspension Removal 
Removal 

10-day Suspension Removal 
Removal 

10-day Suspension Removal 
Removal 

ho-day Suspension !Removal 
Removal 

10-day Suspension 
Removal 

10-day Suspension 
Removal 

Removal 

10-day Suspension 
Removal 

Removal 

Removal 

Removal 

Removal 

10-day Suspension Removal 
Removal 

!10-day Suspension 
l Removal 

110-day Suspension 

I 
I 

fRemoval 

~emoval 



(Reference: 5 USC 2302) Removal 

35. Participating in a work stoppage, sickout, Removal 
or strike. 

Removal 

Removal Removal 

36. Sexual harassment. Reprimand 5-day Suspension Removal l Removal Removal 
UPERVISORY /MANAGERIAL OB-S-ER_V_A_N_C_E--t---------t--------1--------

0F EMPLOYEE RIGHTS RELATED OFFENSES 

I , I I 

37. Discrimination based on race, color, sex, Reprimand 
religion national origin age marital status Removal 
political affiliation, or disability. 

t-

38. Interference with an employee's exercise Reprimand 
of, or reprisal against an employee for 
exercising, a right to grieve, appeal or file a 
complaint through established procedures. --
39. Reprisal against an employee for 
providing information to an Office of 
Inspector General (or equivalent) or Office 
of Special Counsel, or to an EEO investigator, 
or for testifying in an official proceeding. 

40. Reprisal against an employee for 

r <e,ds;ng a dght pmv;ded unde' 5 u.s.c. 71 
(Federal Labor Management Relations 
:statute). 

:OFFENSES PRESCRIBED IN STATUTE 

141. Finding by MSPB of refusal to comply 
with MSPB order or of violation of statute 
causing issuance of Special Counsel 
complaint ((5 U.S.C. 1204(a)(2) and 
1212 . N T : P n I (a)] 0 E e a ty may need to be 
coordinated with Office of Special Counsel. 

42. Directing, expecting, or rendering 
services not covered by appropriations (5 
u.s.c. 3103). 

Removal 

I 
10-day Suspension 
Removal 

Reprimand 
Removal 

Reprimand 
1Removal 

Removal 

Removal 
r ·day S"'pens;on 

is-day Suspension 
Removal 

Removal 

5-day Suspension 
Removal 

Reprimand 
Removal 

Removal 

43. Prohibited Political Activity or Any Reprimand 30-day Suspension 

Removal 

Removal 

!Removal 

10-day Suspension 
Removal 

Reprimand 
Removal 

Removal 

Removal 
iolation of the Hatch Act. -----~val _____ _,R_e_m_ov_a_l ____ --+--------

44. Failure to deposit into the Treasury !Removal Removal Removal 
money accruing from lapsed salaries or from I 
unused appropriations for salaries (5 U.S.C. 
5501). 

45. Soliciting donations from any third party 
o provide a supervisor or employee of 

higher grade with anything of value in 
violation of 5 USC 7351 or 5 CFR Part 2635; 
or giving a supervisor or employee of a 
higher grade anything of value in violation of I 
5 USC 7351 or 5 CFR Part 2635; or accepting 
lor using coercive efforts to obtain anything 

Reprimand 
10-day Suspension 

16 

10-day Suspension 
Removal 

Removal 



of value from a subordinate employee or 
employee of lower grade in violation of 5 
USC 7351 or 5 CFR Part 2635. 

~
49. Action against national security (S U.S.C. 
7532). 

----
so. Mutilating or destroying a public record. 
(18 USC 2071) 

30-day Suspension 
Removal 

Removal 

Removal 

Removal 

INSTRUCTIONS FOR USE OF TABLE OF PENALTIES 

Removal 

Removal 

1. The range of penalties indicated in this table is to be used as a guide in administering discipline to help assure 

that like disciplinary action is taken for like offense. 
2. The suspension penalties listed in the table are applicable to workdays for those suspensions between 1 and 14 
days. In accordance with Title 5, U.S. Code, Chapter 75, "Suspended for More than 14 days" is interpreted to 

express calendar days. 
3. In using this table, consideration will be given to the following: 
a. The table is designed to be sufficiently broad to include most types of offenses, but is not intended to be an 
exhaustive listing of all offenses. For other offenses, appropriate penalties may be prescribed by disciplinary 
officials for application within their jurisdiction, consistent with the range of penalties for comparable offenses 
listed in the table. 
b. This guide does not cover all offenses for which disciplinary penalties are expressly provided by law or Civil 
Service regulation. 
c. Offenses need not be identical in order to support progressively more severe disciplinary/adverse action against 
an employee. For example, an employee who has received an admonishment for AWOL can receive a reprimand for 
sleeping on duty, and possibly be suspended or removed for a third offense unrelated to the two previous 
infractions. 
d. When an employee has committed a combination or series of offenses, a greater penalty than is listed for a 
single offense is appropriate. 
e. Where appropriate, demotion may be used in place of removal as provided in this chapter, except where 
prohibited by law. 
f. Disciplinary penalties will generally fall between the ranges indicated in the guide, but in unusual circumstances 
greater or lesser penalties may be imposed. In determining disciplinary action to be taken in a specific case, the 
following 12 factors that will be considered as cited in Douglas v. VA, 5 M.S.P.R. 280 (1981). Remember that any of 
the Douglas factors may be either mitigating or aggravating. Each relevant factor must be addressed. 
(1) The nature and seriousness of the offense, and its relation to the employee's duties, position and 
responsibilities, including whether the offense was intentional or technical or inadvertent, or was committed 
maliciously or for gain, or was frequently repeated. 
(2) The employee's job level and type of employment, including supervisory or fiduciary role, contacts with the 
public, and prominence of the position. 
(3) The employee's past disciplinary record. 
(4) The employee's past work record, including length of service, performance on the job, ability to get along with 
fellow workers, and dependability. 
(5) The effect of the offense upon the employee's ability to perform at a satisfactory level and its effect upon the 
supervisor's confidence in the employee's ability to perform assigned duties. 
(6) Consistency of the penalty with those imposed upon other employees for the same or similar offenses. 
(7) Consistency of the penalty with any applicable agency table of penalties. 
(8) The notoriety of the offense or its impact upon the reputation of the agency. 
(9) The clarity with which the employee was on notice of any rules that was violated in committing the offense, or had 
been warned about the conduct in question. 
(10) Potential for the employee's rehabilitation. 
(11) Mitigating circumstances surrounding the offense such as unusual job tension, personality problems, mental 
impairment, harassment, or bad faith, malice or provocation on the part of others involved in the matter. 
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{12) The adequacy and effectiveness of alternative sanctions to deter such conduct in the future by the employee or 
others. 
g. Removal action will be taken whenever required by law or regulation or whenever warranted by the facts in the 
individual case. Normally, progressively more severe penalties will be administered before removal action is 
initiated, unless the offense is so serious that it warrants removal action. The severity of the penalty w ill be that 
which is required in order to correct the attitude or conduct of the employee or to correct the situation. 
h. Although oral admonishments of employees are not considered formal disciplinary actions, such 
admonishments may be considered when assessing the appropriate penalty for a particular subsequent offense. 
i. The "Douglas" factors are not applicable in those instances where a specific penalty (e.g., 30 day suspension for 
misuse of a Government vehicle) is required by statute. 
j. If prior discipline is used to enhance the current penalty, it must be referenced in the advance notice (proposal 
letter). 
k. The "staleness" of a previous offense will be taken into consideration when proposing subsequent discipline. 
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I 

Equal Employment Opportunity Data 
Posted 

Pursuant to the No Fear Act: 

DCMA-Wide 
For the Annual Period Ending September 30, 2011 

**Mixed Cases are Included in this report.** 

Complaint Activity 

Comparative Data ~ 

-~-::--1 2011 ! 
2010 I I 

Previous Fiscal Year Data 

2006 r 2001 I 2oos I 2009 

Number of Complaints Filed 36 34 36 35 29 25 

. Number of Complainants 33 29 32 35 28 25 

Repeat Filers 3 

Complaints by Basis 

4 3 0 

Comparative Data 
,.-----

Previous Fiscal Year Data 

o I 
J 
I 

Note: Complaints can befiled alleging 2011 
multiple bases.The sum of tlte bases may not 12006 2007 2008 2009 2010 
equal total complaints filed. 

---------r----,.--;---..----r----' 

Race 11 19 11 15 1 o 11 I 
Color 7 9 4 7 2 3 I 
Religion 0 0 3 0 

Reprisal 

Sex 

18 I 14 21 I 11 14 I 5 I 
11 r 11 - 14 T 11 ~ 

National Origin 5 I 3 ' 9 Ts- 3 I 2 
~E-q-u-al_P_a_y _A-ct __________ .,__ 1 I 0 0 1 0 I 0 

Age - -- 14 I 18 I 17 16 10 I 12 

Disability 12 10 J 1 

Non-EEO 0 r 0 T 0 
----
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Complaints by Issue 

Appointment/Hire 

Awards 

Comparative Data 

2011 

r 
jPrevious Fiscal Year Data 

Note: Complaints can be filed allegin-.;-f ~ f 
multiple bases.The sum of the bases 2006 2007 2008 I 2009 I 2010 
may not equal total complaints filed. 

1 1 

~-~I _o---;'~o ~j~2 ~l-2-~-2---T--3 ~ 

Assignment of Duties I 2 j 2 I 3 -j 5 0 
___ _.__ _ __.._ 0 l 2 

0 1 

Conversion to Full-time T 0 o I o 0 0 1 0 
1 Disciplinary Action 

Demotion '[ o o o I 1 r o 'Lo 1 

'I o 3 i '[ o 'Li ![ o \ 
'[ o 1- 2 -! 1 [( o [[ 3 I 

Reprimand 

Evaluation Appraisal I 0 2 I 3 I 3 I 2 ' 

I Examination/Test I 0 0 0 I 0 I 0 I 0 
.------------------'---~---'--

13 [~ 
Harassment 

Non-Sexual 

Sexual 

10 

0 ll 0 I 0 0 

Medical Examination 0 I o 0 0 0 o I 
Pay (Including Overtime) 2 I o 0 I 0 0 

Promotion/Non-Selection 16 ] 6 I 12 11 5 6 

Reassignment 

[ Denied 

Directed 

I o :i o l o 
If i [ 4 'i i 

Reasonable Accommodation I s 4 1 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 l 2 0 0 

21 



I 

I 

I 

I 

I 

I 

! 

I 

" 

Termination 2 2 3 2 1 

Terms/Conditions of Employment 10 8 17 9 12 4 

Time and Attendance 
.., 
..) 2 6 2 1 

Training 0 3 2 2 

Other 0 0 0 0 0 0 

Comparative Data 

Processing Time Previous Fiscal Year Data 

2006 I 2007 I 2008 I 2009 I 2010 
2011 

Complaints pending during fiscal year I 

I 
I 278.77 I 276.68 239.33 I Average number of days 

224.44 193.94 268.28 
in investigation 

I I 

I 

562.17 I Average number of days 
89.93 88.05 I 121.50 271.19 36.21 

in final action 
I 

Complaint pending during fiscal year where heanng was requested 
.......- r- , 

Average number of days 
1 232.40 170.00 261 .06 . 280.73 1263.33 1 203.00 in investigation 

Average number of days 
19.45 29.00 19.75 14.40 14.62 

in final action 

Complaint pending during fiscal year where hearing was not requested 
I 

Average number of days 
221.38 237.83 I 301.92 270.60 271.06 

in investigation 

Average number of days 1 230.90 in final action 253.4~23.25 504.64 65.00 

Comparative Data 
Complaints Dismissed by 

Previous Fiscal Year Data 
Agency 

!2006 I 2001 2008 2009 
I 

Total Complaints Dismissed by 
12 5 9 7 

Agency 

Average days pending prior to 
252 46 -14 -17 

dismissal 

Complaints Withdrawn by Complainants 

Total Complaints Withdrawn by I 
Complainants 

3 6 I 7 0 
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13 

-13 

10 

0 

I 
257.50 

562.17 

2011 
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I 

I~ Comparative Data 

Total Final Agency Actions Previous Fiscal Year Data 

Finding Discrimination 
1 2006 

.-
I I 

2011 
2007 2008 2009 2010 

I# I% I# I % I# I O/o I# I % I# I O/o O/o 

J 1 I I 0 I ll 0 Total Number Findings 0 0 0 

Without Hearing 0 0 0 0 0 0 0 0 0 0 0 0 

With Hearing 11 I 100 I 0 I 0 I 0 I 0 Jo 0 Io I 0 I 0 I 0 

Findings of Discrimination Rendered by 
,---------------,--~ 

Comparative Data 

Basis 

Total Number Findings 

Race 

Color l o l o l o l o l o l o o l o loo l o J o 
1 

Religion I 0 0 I 0 I 0 I 0 I 0 I 0 I 0 I 0 , 0 I 0 I 0 
~---------------'----' 

Reprisal I 1 100 0 0 0 , 0 0 0 0 , 0 0 0 

Sex r 0 0 ro, 0 0 0 0 ' 0 0 0 0 I 0 j 

National Origin --, 0 I 0 0 I 0 I 0 I 0 I 0 I 0 I 0 I ororo 
Equal Pay Act I 0 I 0 

1 
0 I 0 j 0 

1 

0 J 0 I 0 J 0 I 0 I 0 ~ 
Age I 0 I 0 I 0 I 0 I 0 I 0 I 0 I 0 I 0 I 0 I 0 I 0 I 

.-----D~isa-b-il-ity~~~~~~~~-.-lo f o l o o o o o o 10 o o o ! 

Non-EEO l 0 iol 0 J 0 
1 
0 I 0 I 0 j 0 J 0 

1 

0 J 0 I 0 J 

;==Fi=nd=ing=s =Af=ter=H=ea=rin=g ====;=:11=;=! c-=;;:=I o= .. ,.,..-..,,=-=,I o=.-1 I 0 I I 0 I Tod 
Race . 0 0 0 I 0 I 0 j 0 J 0 . 0 I 0 I 0 I 0 I 0 

--i-
10_,_I Oio o o o o o o o o o Color 

Religion 0 0 0000000000 

lo ' o lo ' o l o l o J0 1 o lo J o l o 1 0 

1 1 00 0 0 I 0 0 0 0 0 0 0 I 0 I Reprisal 

Sex 

National Origin o o 10 I o . o o o o o . o o o 
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r-
Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

0 01~ Findings Without Hearing 0 o n o 

Race o f o 0 0 0 o 1o j o 10 o o 
1 

o 
r-

jo f0 10 [ o 
1

0 o l o o I o Color 0 0 0 
r-

Religion I 0 I 0 [o f o l o f o o j o [o I o lo I o 

Reprisal ~I 0 1o 1o1 o l o l o r o Tc» o , o 1 o 

Sex 0 0 lo 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 0 Io . o 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 
1 

Age 0 0 0 0 0 0 0 0 0 0 0 0 
r-

Disability 0 0 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

Comparative Data 
I 

Findings of Discr imination Rendered by Previous Fiscal Year Data I 
I - 2011 

Issue 2006 I 2007 I 2008 i 2009 j 2010 I 
r; % r # r10 1 # r % r # r % # 

Total Number Findings lo J 0 r 0 0 0 I 
Appointment/Hire 0 0 0 Olo l o 0 0 0 OTO 0 I ,.--- -- I I 

Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 

Awards 100 0 0 0 0 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 

Discipl inary Action 
,..----' 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 10 0 0 o lo 0 

Removal 0 1 0 10 0 0 o f o 0 Jo I o jo Io 
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Other 

Duty Hours 

Evaluation Appraisal 

Examination/Test 

Harassment 

Non-Sexual 

Sexual 

Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

Denied 

Directed 
I 

Reasonable Accommodation 
I 

1
0 o ol o lolo Jol o lol o loio 

-1o o oro o o o o o o o o 
lo' o lol o 1ol o o o ol o o 0 1 
loi o lo' o loJo lo' o JoJo lo 0 1 

lol o 0 10 loo lolo lolo lo0 
lo' o ol o 1010 1010 01 0 l o ~ 

_ ___._l~o ' oO I o lo' o lol o loJ o l o ~ 
I 0 I 0 I 0 I 0 I 0 I 0 I 0 I 0 0 I 0 I 0 [nn()nnnl 
loi o loo 010 o o o o loo 

I 

o jo o lo 01 0 0 0 0 0 0 o I 
I Reinstatement 01 0 0 o lo o lo 0 0 0 0 o I 
I 

Retirement 

Termination 

[o o 
lo I 0 

lo Io [o Io o Io [o Io [o Io 
0 I 0 0 0 0 0 0 0 0 I 0 

Terms/Conditions of Employment 

Time and Attendance 

000 1 0000000~ 

-fol o 0 1 o lo oTol o foTO [ o ~ 
.....-T-rai-nin- g---------T-1 o-rl-o---'-o-;.-J o--;..I o o Io I o I o J o Io I o I 

I 

I 

Other - User Defined I 0 I 0 I 0 0 0 0 0 0 0 0 0 0 

Findings After Hearing 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-time 

Disciplinary Action 

Demotion 

Reprimand 

J 1 l 'I o [ • 'I o I 1
1 o l 'I o I I o I r 

Joi o oj o jo o lol o 'ol o !oral 
- jo' oOj o jo 0 1010 o l o l o ~ 

I 1 i 100 I 0 I 0 I 0 ' 0 I 0 I 0 0 0 I 0 I 0 I 
'ol o 1o o 01 0 o o o o o o I 

------o~l_o _l_o j~o~o -o~l-o ~jo~o ~lo-l~o ·iol 

--~o o or o o o o o o o o o I 
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Suspension 

Removal 

Other 

Duty Hours 
r-
Evaluation Appraisal 

Examination/Test 

Harassment 

Non-Sexual 

Sexual 
r--
Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

Denied 

Directed 

Reasonable Accommodation 

Reinstatement 

Retirement 

Termination 
,-
Terms/Conditions of Employment 

Time and Attendance 

Training 

Other - User Defined 

Findings Without Hearing 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-time 

D isciplinary Action 

-----

0 0 0000000000 

0 0 0000000000 

0 0 0000000000 

0 0 0000000000 

0 0 0000000000 

0 0 0000000000 
___J 

0 

0 

0 

0 

0 

o 1ofo lo10 
ofo loi o 

o lo o 1o 
0 

o o o o 'o Io 
1 

o o I o ! o Jo L~J 
0 0 0 0 ~ 

0 

0 

o ol o 
0 0 10 

0 0 0 0 0 0 0 

o o o o o lo o 

0 0 0000000000 

0 0 0000000000 

0 0 0000000000 

0 0 0000000000 

0 0 

0 0 

f o I o 
10 o 
0 0 

0 0 

0 

0 0 0 0 0 0 0 0 0 0 

o 0 1ofo fo 0 Jofo 10 o
1 

o l ooo fo l o l o~ 
o!o fo o l o l o fo l o~ 
o o o o o o o o :o 1 o 
o o o o o o ~ o io' o 

0 0 0 0 0 

0 0 0000000000 

0 0 0000000000 

0 0 0000000000 

0 0 0000000000 
' 
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Demotion 
Reprimand 

I 0 I 0 0 I 0 I 0 0 r 0 1 0 folOTo ~ 
IOI o o olOfO 1 o I o I o I o I o I o 

,.---

lo I o lo o o o o o o o o o Suspension 
Removal 
Other 

0 0 0 0 0 0 

10 1 o loio loo 
~---------------'---------

Io 1 o oio lo o 

o o o o o ~ 

lo Io 1o Io J o ~ 
jo I 0 0 I 0 lo I 0 l 
lo:o o ofol~ 
jo Io lo Io jo Io 

1 

Duty Hours 
Evaluation Appraisal 
Examination/Test 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pay (Including Overtime) 
Promotion/Non-Selection 
Reassignment 

Denied 

0 0 0 r 0 lo I 0 

jol o lolo loo 

l o 0 l 0 roar 0 I 0 I 0 I 0 I 0 I 0 ro1 
l o o T o-loo o o o 

1 
o o o o 

l oJ o lo o o o o o o, o o ~ 
jol o l o i o l o l o l o l o l o i o l o ~ 
lol o iol o iol o lol o lol o lo l o l 

io ' o io j o o o !oJ o iol o lo Joi 
.---D-ir-ec-t-ed-----------i-1-o-i-j -o_l_o--r-i-0-.-1 0-. O O O O I O O 0 

_R_e_as_o_n_ab_le_A_cc_o_m_m_o_d_at_io_n ____ __;...l _o _ o_l_o_;..l _o_ o_:,_o-...:..1 _..;.O I 0 . 0 I 0 I 0 I 0 , 
iol o lol o o o lol o 1oi o 'o l o 
lo ' o lol o o o o o 1 o o olo 

I 

Reinstatement 
Retirement 

-,.- I ' I I 

Termination 0 0 0000 10100000 
------

101 o loi o o o Iol a Iol a ;o l o Terms/Conditions of Employment 
Time and Attendance 
Training 
Other -User Defined 

-lof o Toi o!O o loi o lol o l o ~ 
ioi o o l o i o ' o l o l o l o l o l o ~ 
jo o lo ' o lol o lo' o io l o iol o l 

Comparative Data 
Pending Complaints Filed in Previous Fiscal 

Previous Fiscal Year Data 
2011 I Years by Status 

2006 2007 2008 2009 2010 

Total complaints from previous Fiscal Years 67 45 42 46 47 35 
Total Complainants 48 40 38 39 46 34 
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Number complaints pending 

Investigation 

ROI issued, pending Complainant's action 

Hearing 

Final Agency Action 

Appeal with EEOC Office of Federal 
Operations 

Complaint Investigations 

Pending Complaints Where Investigations 
Exceed Required Time Frames 

l I 

I I 3 I 2 2 4 

I 0 lo 0 fol 0 0 

10 7 12 18 14 8 

I 6 2 s o 

I 11 18 14 10 8 8 

I Comparative Data 

!Previous Fiscal Year Data j 
- k 2011 

I 2006 
1
2007 2oos 2009 2010 I 

I 15 : 9 ' 5 I 2 I 9 I 15 I 
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D EFENSE CONTRACT MAN AG EM E NT AGENCY 
3901 A AVENUE. BUILDING 10500 
FORT LEE. VIRGINIA 2.360 1· 1 609 

OCT 2 4 20tf 

MEMORANDUM FOR A LL DCMA EMPLOYEES AN D APPLI CANTS 

SUBJ ECT: Policy Statement on Harassment 

T he Defense Contract Management Agency (DCMA) is comm itted to a workplace free 
fro m harassm ent based upon race. color. sex (whe ther or not of a sexual nature and inc luding 
same-gender harassment and gender identity harassment). sexual o rientation. religion. national 
o rig in. age (40 and over), d isability. reprisal. marital status. political affi liation. parenta l status. 
genetic predis position. o r re taliation. Workplace harassment. including reprisals or reta liation 
against any complainants. w itnesses. a nd any e mployees who provide information. is 
unacceptable conduct and wi ll not be to lerated. Harassment v iolates the s tandards of respect. 
loyalty. and integri ty required from a ll DCMA employees. 

As the Director of DCMA. I have a personal commi tment and responsibility to e nsure 
that our workplace is free of harassme nt and it is imperative that everyone unders tands what 
constitutes harassment. Harassment is any unwelcome verbal or physical conduct perpetrated 
due to o ne or more legally protected bases that (I) is sullicient ly severe or pervasive e nough to 
c reate a hostile work environment: or (2) when it results in a tangible change in an employment 
status or benefit s (e.g .. demotion. termination. fa ilure to promote. etc.). 

A hostile work environment occurs when unwelcome comments o r conduct due to the 
legally protected bases unreasonably interferes with an employee's work perfo rmance or creates 
an in timidating. hostile. o r offensive work environment. Anyone in the workplace m ight commit 
this type of ha rassment - management official. co-worker. or non-employee. s uch as a 
contractor. vendor. o r guest. The victim can be a nyone affected by the conduct. not jus t the 
individual a t whom the olfonsive conduct is d irected. 

DC MA s trictly prohi bits any harassing behaviors. including. but not limi ted to: 

• Unwelcome sexual advances. requests for sexual favors. and a ll othe r verbal or 
physical conduct of a sexual nature: 

• Making or th reate ning reprisals for refusing sexual favors: 

• Repeated requests fo r dates or questions nbout one 's sex life or experiences: 

• Unwelcome physical contact s uch as pinching, kissing. inappropriate ly touching 
a nother em ployee. or impedi ng another e mployee's normal work movement: 

• Slurs. jokes. posters. cartoons. pictures. offensive gestures. derogatory remarks. 
negative stereotyping. o r offensive sounds that are based upon any protected 
status or d irected towards an employee due to a protected status: 
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• Acts o f physical vio lence. threats of physical violence. or other physical 
intimidating behavior directed toward an employee due to a protected sta tus : and 

• Continuous discriminatot)' acti vi ties. engaged in because o f an employee having a 
protec ted status tha t is not explicitly sexual (or race. ugc. e tc.) (e.g .. unequal 
di stri bution o f work. lack o f assistance when such assis tance is provided to those 
outside the protected sta tus. hiding work tools or equipment. e tc.). 

A ll reports o f harassment shall be investi gated without exception. To the ex te nt possible. 
the inves tigation will be conducted in a confidentia l manner in order to protect a ll parties 
involved . T here shall be no retalia tory action fo r filing a harassment complaint. However. if it is 
determined a fte r the investigation that the complaint cons isted of fa lse charges or that an 
employee has provided fa lse in formation, disciplinary action wil l be taken agains t the employee 
who fil ed the complaint or provided the fa lse in fo rmation. 

If you feel that you have been a victim of any form of harassment. you should report the 
a lleged ac t immedia te ly to your first-level o r second-level supervisor. appropria te o fficial s of 
DC M A 's Equal Employment O pportunity (EEO) O ffi ce. ancl/or your commanding o fficer. 

J\ ll managers and supervisors a re responsible for making sure tha t our workplace is a 
positi ve and safe env ironment for our employees - free from any and a ll discriminatio n. 
harassment. intimidation. or other prohi bited behaviors. Managers and superv isors will be held 
acco untable if these behaviors are a llowed. Every DCMA employee must be committed to 
e nsuring tha t DC M A ·s mission is not compromised by unacceptable behaviors such as 
harassment. regardless o f the form . 

If you are a past o r present DC MA employee. or an applicant for employment. and you 
foe l that you have been harassed. you may contact an EEO counselor at (804 )-734-24 72 o r 
cco(<i>dcm a. mi 1. 

r \l w,~q 
~ E. Williams. Jr., · 

Director 
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DEFENS E CONTRACT MANAGEMENT AGENCY 
3901 A AVENUE. BUILDING 10500 
FORT LEE. VIRGINIA 23801· 1809 

MEMORANDUM FOR ALL DCMA EMPLOYEES AND APPLICANTS 

SUBJECT: Policy Statement on Equal Employment Opponunity 

OCT 2 4 2011 

The Defense Contract Management Agency (DCMA) is fu lly committed to strict 
adherence to the letter and spirit of Equal Employment Opportunity (EEO) laws. policies. 
regulat ions. and requirements. This adherence includes providing to all employees and 
applicants the abili ty to work and advance due to their merit. abi lity. and potent ial. free from 
social. personal. or institu tional barriers of prejudice or discrimination based unlawflill y on race. 
color. re ligion. age. sex. national origin. disabi lity. reprisal. marital status. sexual orienta tion. 
parental s ta tus. genetic predisposition. political afli liation. or other prohibited non-merit factors. 
The principles of EEO arc inherent in our core values of dignity. respect. loyalty and integrity. 

I am personally committed to our EEO program and expect that everyone in OCMA will 
contribute 10 its success. Accordingly. each of us - managers. supervisors and employees -
arc responsible for ensuring that the DCMA work environment is free from any form of 
d iscrimi nation or harassment. Such behavior erodes morale. undennincs teamwork and impedes 
performance goals and mission objectives. Unlawful discrimination will not be practiced. 
condoned or tolerated. 

The success of our EEO program requires a commitment to DCMA ·s affirmative 
employment program initiatives as well as the need 10 provide mnximum employment. 
professional development. and upward mobili ty opponunitics for all employees. Therefore. all 
managers and supervisors arc responsible for ensuring that personnel decisions arc fair and 
cquitnblc. 

Those seeking advice and assistance in resolving workplace discrimination should 
contact DCMA ·s EEO O ffi ce. DCMA employees arc also encouraged to report prohibited 
ac ti vi ty through their chain of command. Civilian nnd military managers and supervisors have 
an obligation to immediately explore such allegations. idc111ify problematic behavior. and take 
appropriate corrccti vc action. 

For continued m ission success. each DCMA employee must full y support the EEO 
program. OCMA strives to be a workplace of mutuul respecl with nppreciution for diverse 
backgrounds and cultures. where each member is valued as an individual wi th cqunl opportunity 
to reach his or her fullest potential possible. Equal treatment is essential for reaching our goal as 
a model EEO employer. I ask all employees to understand that by ensuring equal opportuni ty. 
our Agency and our Nation will be stronger. 
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If you are a past or present DCMA employee. or an applicant for employment. and you 
foe l that you have been subjected to unlawful discrimination. you may contact an EEO 
Counselor at (804) 734-2472 or cco(c/1<kma.111il. 
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DEFENSE CONTRACT MANAGEMENT AGENCY 
3901 A AVENUE. BUILDING 10500 
FORT LEE. VIRGINIA 2380 I · 1809 

MEMORANDUM FOR ALL DCMA EM PLOYEES AND APPLICANTS 

SUBJECT: Policy Statement on Diversity and Inclusion 

OCT 2 4 2011 

The Defense Contract Management Agency (DCMA) is commi11ed to creating and 
maintaining a culture that values and leverages di versity which encompasses the full range of 
talents. skills, perspectives. backgrounds and li fe experiences. Such a culture. where similarities 
and differences of individuals are valued and leveraged. enables each employee to reach his or 
her potential and max imize their contributions to our agency's strategic goals and objectives. 
This commitment to diversity and inclusion empowers our workforce to belier accomplish the 
DCMA mission. 

Diversity goes beyond the efforts required to be in compliance with equal employment 
opportunity and antidiscrimination laws and regulations. Jn order to continue meeting our 
mission in supporting the warfighter. we must ensure that diversity and inclusion strategics are 
integrated into our agency policies. practices and procedures as diversity drives innovation. 
creativity and competitive strength as well as employee productivity. engagement and retention. 

As the Director of DCMA. I urge each of you to lead by example by treating one another 
with dignity and respect. by managing stereotypes and not permitting them to impact your 
decisions in the workplace. and by committing your support in helping the agency diversi fy the 
workforce so that it 1nore accurately renccts the public we serve. 

I call upon all DCMA supervisors. managers and leaders to embrace diversity and 
inclusion and to ensure that all civi lian and military personnel understand they arc able to 
achieve their fu ll potential. regardless of their simi larities or differences. whi le contributing to 
the DCMJ\ mission. I also expect leadership. in conjunction with the Director. Equal 
Employment Opportunity. and Director. Diversity. Inclusion. & Recruitment. to establish 
training. mentoring and development programs and approaches that ensure all DC MA personnel 
have the ski lls 10 navigate career progression successfully. to provide cultural awareness training 
and provide appropriate assistance to enhance organizational capabilities. 

DCMA is full y commi11cd to leveraging diversity and inclusion best practices to identi fy 
and develop the best talent. create elTectivc teams. achieve excellence and realize mission 
success. I expect all employees to respect the value of diversity and inclusion. 

cLlw~ 
Director 
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DEFENSECONTRACTMANAGEMENTAGENCY 
390 t A AVENUE. BUILDING t 0500 
FORT LEE. VIRGINIA 23801-1809 

:1.. 2 l 201 1 

MEMORANDUM FOR ALL DCMA EMPLOYEES AND APPLICANTS 

SUBJECT: Policy Statement on Alternative Dispute Resolution 

As the Director, Defense Contract Management Agency (DCMA). I fully support Equal 
Employment Opportunity Commission (EEOC) objectives in establishing an Equal Employment 
Opportunity (EEO) Alternate Dispute Resolution (AOR) program within DCMA. The agency 
has designated the Director of EEO as the responsible proponent for administration and oversight 
of the EEO AOR program. The EEO Office will make available an informal EEO ADR 
process/program for employees to use in addition to the traditional EEO process. The EEO AOR 
program is a subset of the agency ADR program that is maintained by DCMA ·s General 
Counsel. 

DCMA 's preferred method of ADR is mediation. Mediation ofTers disputing parties an 
opportunity to openly express their positions and interests in resolving disputes in a mutually 
satisfactory fashio n. Additionally. ADR provides an impartial and independent forum for parties 
to discuss the dispute and develop a realistic assessment of each other's position. DCMA 's 
mediation process is designed to ensure timely processing (e.g. to include the reinforcement of 
EEOC's core principles of voluntariness. neutrality. confidentiality and enforceability). 

• Vo/11111ari11ess. Participation in EEO ADR is voluntary. However. participation is 
mandatory for managers/supervisors once the aggrieved has elected ADR. As the 
proponent responsible for managing the program. EEO will decide on a case-by-case 
basis whether it is appropriate to offer mediation. If mediation is offered. the Directorate 
with settlement authority will determine who will participate in mediation. Participants 
are required to negotiate in good fa ith but arc under no obligation to settle. 

• Ne111rality. To ensure neutrality. mediation will be conducted by a neutral third party. 
called a mediator. It is the responsibility of the EEO Office to ensure that the mediator is 
neither acquainted with nor an employee from the same unit as the aggrieved party or the 
management official with settlement authority. The role of the mediator is to facilitate 
the process rather than to evaluate positions of the parties. 

• Confidentiality. As a means to promote open and frank discussion, all participants must 
agree, in writing that any information disclosed during the mediation process, other than 
discoverable documentation. will remain confidential whether or not mediation is 
successful. 

• Enforceability. If resolution is achieved in mediation. the terms of the resolution will be 
set forth in a written negotiated settlement agreement that is binding upon both parties. 



Problem prevention and early resolution is DCMA 's primary objective. Therefore. I 
encourage employees to participate in the EEO ADR process in order to resolve workplace 
disputes at the lowest possible level. eliminate complaints or discrimination. and improve 
productivity throughout DCMA. 
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DEFENSE CONTRACT MANAGEMENT AGENCY 
390 1 A/\ VENUE. BUILDING I 0500 
FORT LEE. VIRGINIA 23801 · 1809 

OCT 2 4 2011 

MEMORANDUM 170R ALL DCMA EMPLOYEES /\ND APPLICANTS 

SUBJECT: Policy Statement on Individuals with Disabilities and Disabled Veterans 

The Defense Contract Management Agency (DCMA) is committed to equal employment 
opportunities for Individuals with Disabilities (l\VD) and Disabled Veterans. /\t DCM/\. our 
focus is to provide reasonable accommodations and ensure equal employment opportunity (EEO) 
in the hiring. advancement, training and treatment of IWD and Disabled Veterans. No qualified 
individual will be denied the opportunity for advancement solely because of his or her disability. 
The simple rule is to focus on the ability. not a disability. 

To support these goals. we affirm our commitment to these principles and ensure that 
EEO is the standard for DCMA. Equal employment opportunity for IWD and Disabled Veterans 
is an agency program. and the EEO Office has program responsibility. We must all. however. 
serve as advocates to make the necessary changes to overcome barriers that restrict opportunities 
for all IWD. It is the policy of DCMA to reasonably accommodate qual ified individuals with 
disabilities unless the accommodation would impose an undue hardship on agency operations 
and/or pose a direct threat to the IWD or others. 

The DCMA EEO Office will oversee the reasonable accommodation process and serve as 
the central agency resource for IWD and Disabled Veterans. Information on the procedures for 
requesting a reasonable accommodation can be obtained by contacting the DCM/\ EEO Office at 
(804) 734-2472 or eeo@dema.mil. 

As DCMA leaders. we will strive to maintain a civilian workforce in which IWD and 
Disabled Veterans. including those with targeted disabilities. arc represented in every DCMA 
organization. We will continue to meet this challenge with zeal. dedicated to our mission of 
providing support to the U.S. military. 

u~ 
Charlie E. Willia~· 
Director 
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INTRODUCTION  
  
The Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 

(commonly known as the “No FEAR Act”), Public Law 107-174, was enacted on May 15, 2002.  
It was the sense of Congress to increase accountability regarding violations of antidiscrimination 
and whistleblower protection laws.  The No FEAR Act directed Federal agencies to post 
quarterly equal employment opportunity (EEO) complaints data on its public website, reimburse 
the Judgment Fund, and submit an annual report to Congress. 

 
This document responds to the reporting requirements set forth in Section 302 of the No 

FEAR Act which states:   
 

 (a) Annual Report.--Subject to subsection (b), not later than 180 days after the end of each fiscal 
year, each Federal agency shall submit to the Speaker of the House of Representatives, the 
President pro tempore of the Senate, the Committee on Governmental Affairs of the Senate, the 
Committee on Government Reform of the House of Representatives, each committee of 
Congress with jurisdiction relating to the agency, the Equal Employment Opportunity 
Commission, and the Attorney General an annual report which shall include, with respect to the 
fiscal year--  

(1) the number of cases arising under each of the respective provisions of law covered by 
paragraphs (1) and (2) of section 201(a) in which discrimination on the part of such 
agency was alleged;  

(2) the status or disposition of cases described in paragraph (1);  

(3) the amount of money required to be reimbursed by such agency under section 201 in 
connection with each of such cases, separately identifying the aggregate amount of such 
reimbursements attributable to the payment of attorneys' fees, if any;  

(4) the number of employees disciplined for discrimination, retaliation, harassment, or 
any other infraction of any provision of law referred to in paragraph (1);  

(5) the final year-end data posted under section 301(c)(1)(B) for such fiscal year (without 
regard to section 301(c)(2));  
 
(6) a detailed description of-- 

(A) the policy implemented by that agency relating to appropriate disciplinary 
actions against a Federal employee who--  

(i) discriminated against any individual in violation of any of the laws cited 
under section 201(a) (1) or (2); or  
(ii) committed another prohibited personnel practice that was revealed in 
the investigation of a complaint alleging a violation of any of the laws 
cited under section 201(a) (1) or (2); and  
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(B) with respect to each of such laws, the number of employees who are 
disciplined in accordance with such policy and the specific nature of the 
disciplinary action taken;  
 

(7) an analysis of the information described under paragraphs (1) through (6) (in 
conjunction with data provided to the Equal Employment Opportunity Commission in 
compliance with Part 1614 of Title 29 of the Code of Federal Regulations) including-- 

(A) an examination of trends;  
(B) causal analysis;  
(C) practical knowledge gained through experience  
(D) any actions planned or taken to improve complaint or civil rights programs of 
the agency; and  

 
(8) For each fiscal year, any adjustment needed or made to the budget of the agency to 
comply with its Judgment Fund reimbursement obligation(s) incurred under Sec.  
724.103 of subpart A of this part the requirements under section 201. 
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Summary 

 
The No FEAR Act is intended to reduce the incidence of workplace discrimination within 

the Federal government by making agencies and departments more accountable. Section 203 of 
the No FEAR Act specifically requires, not later than 180 days after the end of each fiscal year, 
each Federal agency to submit, to certain Congressional committees and members, an annual 
report with specific information relating to each agency’s EEO complaints activity (including 
Federal district court cases) and resulting disciplinary actions, Judgment Fund reimbursements, 
adjustments to agency budgets to meet reimbursement requirements, as well as an analysis of 
trends, causation, and practical knowledge gained through experience.  

This No FEAR Act Annual Report covers Fiscal Year (FY) 2011, from October 1, 2010, 
to September 30, 2011.  

During FY 2011, the Defense Finance and Accounting Service (DFAS or the Agency) 
had eight (8) cases in Federal court, pending or resolved under the various laws covered in the 
No FEAR Act.  Of those eight (8) cases, three (3) were filed in FY 2011.  Additionally, three (3) 
cases were closed during the reporting period, in which two (2) were by decision that was 
rendered in favor of the Agency and one (1) case was resolved as a result of a settlement 
agreement.  

There was one reimbursement to the Judgment Fund in FY 2011 for $12,500 and no 
employees were disciplined for discrimination, retaliation, harassment, or any other infraction of 
any provision of law covered by the No FEAR Act in connection with Federal cases closed 
during this period.  
 

During FY 2011, a total of 55 formal EEO complaints were filed with the Agency, which 
is a decrease of 5 complaints from FY 2010.  Additionally, the EEO complaint activity at DFAS 
remained relatively consistent with respect to the bases of discrimination alleged; the data 
reflects certain shifts and trends but mostly does not show any significant increase in complaints 
filed on certain bases.  Similarly, the EEO complaints activity remained relatively consistent 
with respect to the issues raised.  

During FY 2011, the Agency encountered difficulty in timely processing their EEO 
investigations.  From FY 2007 thru FY 2010, the Agency conducted investigations within the 
required 180-day time limit.  However, during the current reporting period, the average time for 
an investigation significantly increased in FY 2010 from 110 days to an average of 196 days in 
FY 2011.  This is mainly due to the Agency’s requirement to use Department of Defense (DoD) 
investigators, which has significantly affected the Agency’s investigation processing times.   
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Federal Court Cases 
   

In FY 2011, complainants filed three (3) cases in Federal district court against the DFAS.  
There remained five (5) additional cases pending in federal court which had been filed in 
previous fiscal years (2008-2010).  Of those pending cases, four (4) cases were filed under Title 
VII of the Civil Rights Act.  Three (3) complainants alleged discrimination based on age and, 
therefore, had issues that were filed under the Age Discrimination in Employment Act (ADEA).  
Finally, one (1) complainant raised a claim of discrimination based on disability and filed under 
the Rehabilitation Act of 1973, Section 501.   

 
The Agency had three (3) pending Federal court cases close during the fiscal year.  The 

district court rendered decisions in favor of the Agency in two (2) of the cases, which were the 
cases filed in FY 2008 and FY 2009.   The third case resulted in a negotiated settlement 
agreement, which was filed in FY 2011.   

 
No employees were disciplined in connection with any of the Federal cases closed during 

the reporting period. 
 

The Department of the Treasury, Financial Management Service (FMS) manages the 
Judgment Fund, which is available for court judgments and Justice Department compromise 
settlements of actual or imminent lawsuits against the Government.  The No FEAR Act requires 
that federal agencies reimburse the Judgment Fund for personnel discrimination payments made 
in accordance with 28 United States Code § 2414, 2517, 2672, or 2677.   

 
In FY 2011, the DFAS reimbursed the Judgment Fund in the amount of $12,500.00 for 

one (1) of the cases filed in FY 2011.      
 

Formal EEO Complaint Data 
 

DFAS timely posted a prominently displayed link to the required No FEAR Act data on 
its public website (www.dfas.mil) within the mandatory timeframes.  Final year-end data is 
located in Appendix B. 

 
Complaint Processing 

 

  From FY 2006 to FY 2010, the average number of complaints filed per year was 61.  
During FY 2011, the number of formal EEO complaints decreased from 60 complaints in FY 
2010 to 55 complaints in FY 2011, which represents an annual average complaint filing decrease 
of 11%. 
 
  From FY 2006 to FY 2010, the average number of individuals filing complaints was 56.  
During FY 2011, 50 individuals filed complaints, representing an annual average decrease of 
11% for individuals filing complaints. 

http://www.dfas.mil/
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The downward trend in fewer filings is attributed to agency downsizing, EEO training, an 

effective ADR program administration at the pre-complaint stage, and an increase use of the 
Agency’s policy for the Prevention and Elimination of Unlawful Harassment in the Workplace, 
which gives employees a separate procedure from the EEO complaint process to address 
allegations of harassment. 
 
Investigations 

 

  From FY 2006 to FY 2010, the average number of days complaints were pending in the 
investigative stage was 159.  During FY 2011, the average number of days complaints were 
pending during the investigation stage was 198, which is a 56% increase from FY 2010.  This 
increase is mainly due to a requirement to use Department of Defense (DoD) investigators, who 
are currently working through a backlog of cases, which has significantly affected our Agency’s 
processing times.  DFAS will continue to refine the process used to complete timely 
investigations and work with the contracted investigative agency to improve process times.  
 
Final Agency Actions 

 

  From FY 2006 to FY 2010, the average number of days complaints were in a final action 
stage where a hearing was not requested was 102.  During FY 2011, the average number of days 
complaints were in a final action stage where a hearing was not requested decreased from 60 in 
FY 2010 to 57.  This represents a decreased processing time of 3 days (or 5%) from the previous 
fiscal year.     
 

 From FY 2006 to FY 2010, the Agency dismissed an average of 16 complaints per year.  
In FY 2011, the Agency dismissed 13 complaints.  This is an 8% decrease over the average 
dismissed in the previous five (5) years.  This lower rate is consistent with the number of fewer 
complaints being filed each year.   

Findings of Discrimination 

 

During the previous four (4) fiscal years, there were three (3) findings of discrimination 
rendered against the DFAS.  Two (2) decisions were rendered after a hearing.  Disability, race, 
reprisal, and sex were the bases alleged in these cases.  The issues included harassment (non-
sexual and sexual), reassignment, and promotion/non-selection.   

 
During the current reporting period, there were no findings of discrimination rendered 

against the Agency after a hearing.    
 

Discipline 
 
 This section pertains to the number of employees disciplined for discrimination, 
retaliation, harassment, or any other infraction of law cited in Title II, Section 203(a)(4) of the 
No FEAR Act.  During the fiscal year, no management officials were disciplined as a result of a 
violation of this law.    
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Whistleblower Protection Act 

 
During FY 2011, there were no Whistleblower Protection Act claims that resulted in a 

determination that disciplinary action should be taken against the Agency’s 
managers/supervisors. 
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EXECUTIVE SUMMARY 

 

The Defense Human Resources Activity (DHRA) was established in 1996 to give the 
Under Secretary of Defense (Personnel and Readiness) (USD (P&R)) greater oversight 
and flexibility in coordinating the work of 16 Department of Defense components that 
directly support P&R. The mission of DHRA is to enhance the operational effectiveness 
and efficiency of a host of dynamic and diverse programs supporting the Office of the 
Under Secretary of Defense for Personnel and Readiness. DHRA’s vision is to strive to 
become the premier provider of services to Departmental leaders, civilians, military 
members, their families, and retirees.   

The DHRA has an inter-service agreement with the Defense Logistics Agency (DLA) 
Equal Employment Opportunity (EEO) Operations Division, (DO-S) to administer and 
ensure the Agency’s compliance with the laws, regulations, policies, and guidance that 
prohibit discrimination in the Federal workplace based on race, color, national origin, 
religion, gender, age, disability, genetics or reprisal.  The DO-S office is primarily 
responsible for encouraging resolution and processing of EEO informal and formal 
complaints, in accordance with applicable Federal EEO laws and regulations.  In 
addition, DO-S is responsible for ensuring that employees are trained in EEO and the 
Alternative Dispute Resolution (ADR) program, creating the Management Directive (MD) 
715 Report and the EEOC Annual Statistical Report of Discrimination Complaints, 
(commonly called the 462 Report) 462 reports.  The DO-S office issues policy; provides 
information, guidance and leadership to DHRA’s managers and supervisors in 
implementing EEO law and higher-level EEO directives throughout DHRA.   
  
DLA’s EEO Policy and Compliance Division is primarily responsible for preparing final 
decisions for the DHRA Director; ensuring that the Agency is in compliance with the 
requirements of Federal EEO laws and regulations.  
 
The following requirements are provided in accordance with 5 CFR Part 724, 
Implementation of Title II of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 – Reporting and Best Practices. The 
No FEAR Act requires Federal agencies to submit annual reports not later than 180 days 
after the end of each fiscal year to the Speaker of the House of Representatives, the 
President pro tempore of the Senate, the Committee on Governmental Affairs of the 
Senate, the Committee on Government Reform of the House of Representatives, each 
committee of Congress with jurisdiction relating to the agency, the Attorney General, and 
the EEOC.  Additionally, the U.S. Office of Personnel Management’s (OPM) final 
regulation, Title 5 U.S. Code of Federal Regulations (CFR) Part 724, Implementation of 
Title II of the Notification and Federal Employee Antidiscrimination and Retaliation 
(NoFEAR) Act of 2002 – Reporting and Best Practices issued December 28, 2006, 
requires that OPM also receive a copy of the report.  The DHRA submission is in 
accordance with these reporting requirements. 
 
Subpart C-Annual Report 
 
§724.302   Reporting Obligations 
 
(1)  Federal Court Cases 
 

 In FY 2011 DHRA did not have any cases pending in Federal court.  
 
(2)  Status of Pending Federal Court Cases 
 



 

 In FY2011 DHRA did not have any cases pending in Federal court.  
 

 There have been no reimbursements to the Judgment Fund for attorney fees. 
 
(3)  Number of Employees Disciplined in Connection with Federal Court Cases  
 

 In FY 2011 no disciplinary action(s) were taken, as defined in §724.102 of  
Subpart A. 

 
(4)  Final Fiscal Year-End Data - Discrimination Complaints 

 
 Formal Complaints Processing:  DHRA timely posted and prominently display 

a link to the No FEAR Act data on its main website not later than thirty (30) days 
after the end of each quarter during FY 2011. 
http://www.dhra.mil/website/headquarters/info/nofear.shtml 
Formal complaint activity has increased slightly over the last two fiscal years. 
However in FY 2011, there was a decrease of formal complaints filed with four 
formal EEO complaints of discrimination filed.  This is a 30% decrease in formal 
complaint activity compared to FY 2010 when seven formal complaints were filed 
and a 40% increase compared to FY 2009 when 1 formal complaint was filed.  
(See Appendix D) 

 
 Bases of Complaints:  During FY 2011, the top three bases for complaints were 

race (2) reprisal (2) and sex (2). (See Appendix D)  
 

 Issues:  During FY 2011, the top two issues for complaints were harassment 
(non-sexual) (3), and termination (1).  (See Appendix D)  
 

 During FY 2011, there were no findings of discrimination made by the           
Equal Employment Opportunity Commission (EEOC) at hearing.  (See Appendix 
D) 
 

(5)  Number of Employees Disciplined in Accordance with Agency Policy 
 

 In FY 2011 no disciplinary action(s) were taken in accordance with agency policy 
related to NoFEAR and Whistleblower Protection laws or for conduct that 
constitutes another prohibited personnel practice in violation of these laws. 
 

(6) Agency’s Policies for Taking Disciplinary Action 
 

 The DHRA Director issued an EEO policy statement that reinforces DHRA’s 
commitment to establish a workplace free from unlawful discrimination, retaliation 
and harassment.  The EEO Policy Statement emphasizes that DHRA employees 
are accountable for their actions and discriminatory practices will not be tolerated 
at DHRA.  (See Appendix A)   
 

  The DHRA Director issued an Anti-Harassment and Prevention of Sexual 
Harassment Policy statement that reinforces DHRA’s commitment to establish a 
workplace free from any form of harassment.  The Anti-Harassment and 
Prevention of Sexual Harassment Policy Statement emphasizes that DHRA 
employees are responsible to ensure that discrimination and workplace 
harassment of any type are eliminated and discriminatory practices will not be 
tolerated at DHRA.  (See Appendix B)    
 

 The DHRA has an inter-service agreement with the Defense Logistics Agency 
(DLA) Human Resources office and General Counsel, therefore, DHRA uses 



 

DLA Instruction - Maintaining Discipline dated September 15, 2009 (See 
Appendix C) 
 

(7)  Analysis of information provided in paragraph (a)(1) through (6) in     
      conjunction with data provided to the EEOC in compliance with 29 CFR  

Part 1614 subpart F - Matters of General Applicability 
 

 (i) Examination of Trends:  The DLA Workforce Analysis Tool (DWAT) was 
established in October 2006, to provide DHRA workforce tables as delineated by 
the EEOC with the purpose of barrier analysis as described in the DHRA’s MD 
715 Report. 
 

 (ii)  Causal Analysis:  The four formal EEO complaints of discrimination filed in 
FY 2011 represents less than 1% - .09% specifically – of the DHRA workforce     
(1,257 employees).  No significant trends were identified.  
 

 (iii)  Practical knowledge gained through experience:   There was no practical 
knowledge gained though experience. 
 

 (iv)  Planned actions to improve complaint or civil rights programs of the 
agency with the goal of eliminating discrimination in retaliation in the 
workplace:  
 
1. FY 2011 462 Report:  The FY 2011 462 Report shows the agency improved 

its approach to offering Alternative Dispute Resolution (ADR) to complainants 
during the informal.  DHRA still needs to improve its approach to offering 
ADR to complainants in the formal complaint process.  During FY 2011, new 
ADR training for employees, supervisors, managers and EEO staff members 
will be developed.  During FY 2011, ADR publicity and a new ADR Policy 
letter will be updated and dispersed to DHRA employees.   

2. Reasonable Accommodation Procedures: DHRA has RA Procedures in 
place.  DLA is working with DHRA to update the DHRA’s current policy and 
develop mandatory reasonable accommodation training for all DHRA 
supervisors/managers and optional training for employees. Training will be 
executed in FY 2013.  

(8)  Agency Budget – Judgment Fund Reimbursement 
 

  In FY 2011, no adjustments were made to the Agency’s budget for    
 reimbursement to the Judgment Fund. 

(9)  Federal No Fear Act Training Obligations   

 DHRA has complied with the mandatory requirements of the NoFEAR Act by 
providing written notice “to all of its employees, former employees, and 
applicants for Federal employment about the rights and remedies available under 
the Antidiscrimination Laws and Whistleblower Protection Laws…”   
 

 NoFEAR Act training was revised to reflect changes in related laws. 
 The bi-annual training requirement for the entire workforce was executed during 

FY 2012.   
 

APPENDIX A 
 



 

DEFENSE HUMAN RESOURCES ACTIVITY EEO POLICY STATEMENT 
 

 
  
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 



 

 
 
 
 
 
 



 

APPENDIX B 
 

DEFENSE HUMAN RESOURCES ACTIVITY ANTI-HARASSMENT AND 
PREVENTION OF SEXUAL HARASSMENT POLICY STATEMENT 

 
    
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 

 
 
 
 
 
 
 

 
 
 
 
 



 

APPENDIX C 
 

Defense Logistics Agency Disciplinary Action Policy 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 



 

Defense Logistics Agency Instruction 

  

 
DLAI 7106

September 15, 2009 
J-13

 

Maintaining Discipline 
 
References:  Refer to Enclosure 1. 
 
1.  PURPOSE.  This Instruction establishes policies and procedures by which Defense 
Logistics Agency (DLA) will maintain discipline of its civilian employees through good 
supervision and personnel management practices, resulting in motivated employees who 
conform to acceptable standards of conduct. Our customers will benefit by being serviced 
by employees who are self-disciplined and sustained by a firm and just leadership that 
practices fair and equitable treatment of all employees. 
 
2.  APPLICABILITY.  This Instruction applies to all competitive and excepted service 
employees of Headquarters DLA and DLA Primary Level Field Activities (PLFA) and all 
other Federal activities serviced by a DLA Human Resources Center (DHRC) according 
to the terms of the applicable servicing support agreement. This Instruction does not 
cover Senior Executive Service members. Separation of probationary employees or 
employees serving a trial period is not covered by this Instruction. If there is an 
applicable bargaining unit agreement, and a conflict arises between this Instruction and 
the agreement, the provisions of the agreement prevail. 
 
3.  POLICY.  It is DLA policy that supervisory and management officials initiate 
disciplinary action for just cause that will promote the efficiency of the Service. No 
action shall be initiated until an investigation of the facts and circumstances has been 
made. Where an offense is minor and correction can be accomplished through 
counseling, closer supervision, or an informal disciplinary measure, formal disciplinary 
action need not be taken. 
 
4.  RESPONSIBILITIES.   
 

a. The Director, Human Resources, will provide broad policy guidance on 
employee conduct and disciplinary matters. 

 
b. The servicing DHRC staff will provide technical advice and guidance on 

employee conduct and disciplinary matters. 
  

c. The Heads of the DLA PLFA and all other Federal activities serviced by a 
DHRC will implement this Instruction and assure that supervisors are familiar with the 
requirements and can properly carry out their responsibilities as outlined in this 
Instruction. 

 
d. The servicing team of the appropriate DHRC is responsible for advising 

and guiding management in disciplinary matters. The team must also ensure that 
management informs employees against whom disciplinary actions have been proposed 
or taken of such matters as the right to reply, use of a reasonable amount of official time 



 

to prepare and present a reply, and the appropriate appeal or grievance rights. 
 

e. The authority to initiate disciplinary action should be delegated to the 
lowest practical level of supervision consistent with good management. Normally, this 
authority will be placed at the first level of supervision where the full range of personnel 
management responsibility is exercised.   

 
f. Final decisions to suspend, to demote, or to remove an employee will 

normally be made by a supervisor one or more levels higher than the supervisor who 
proposed the action. The supervisor will work with the servicing DHRC, Employee and 
Labor Relations staff, to construct the action. The charges, specifications, determination 
as to how the proposed penalty was derived (analysis of the Douglas factors, see 
Enclosure 2, section 3h (2)) and the employee’s rights will be detailed in the proposal 
notice (see Enclosure 2, sections 3c (2), 3c(3), and 3c(5)). The employee may reply to the 
deciding official who is named in the proposal notice (see Enclosure 2, section 3c (3)).  
After the reply period has expired, the deciding official will provide a written decision 
letter to the employee. If applicable, the deciding official’s decision letter will detail the 
employee’s grievance or appeal rights (see Enclosure 2, section 3c (9)). 
 
 
5.  PROCEDURES.    See Enclosure 2.  A flowchart is included at Enclosure 4 
 
 
6.  EFFECTIVE DATE.  September 15, 2009. 
 
 
ENCLOSURE(S)  
 
 
  



 

Enclosure 1 
References 

 
1.   5 U.S.C. Chapter 75, Adverse Actions 
2.    5 CFR 752, Adverse Actions 
 
 
 
  



 

Enclosure 2 
Procedures 

 
 
1. General 
 

a. When misconduct occurs for which disciplinary action is appropriate, all 
of the pertinent facts and circumstances of the situation, including the employee's account 
of the matter, should be carefully investigated.   
 
             b. Disciplinary actions should be initiated as soon as feasible after the facts 
and circumstances of the offense have been investigated and such investigation indicates 
that an action is appropriate.  If there is likely to be a significant delay in making a 
determination whether or not to take an action, the concerned employee should be 
advised that action is being considered, and he/she will be informed of management's 
determination as soon as possible. 
 

c. In determining to take a disciplinary action against an employee, 
management must prove by a preponderance of the evidence that the employee is guilty 
of the offense and that the action taken against the employee is a reasonable exercise of 
management authority and (for suspensions, demotions, and removals) will promote the 
efficiency of the service. 

 
d. The fact that the employee has done something wrong does not in and of 

itself mean there has been an actionable breach of discipline.  For a disciplinary action to 
be appropriate, there must be a nexus between the offense and the efficiency of the 
service.  Management must be prepared to demonstrate this nexus when taking a 
disciplinary action. 

 
e. All disciplinary action letters must be reviewed by the servicing DHRC 

before they are issued to ensure there has been an adequate inquiry into the incident that 
forms the basis for the action and that actions fully conform to regulatory requirements.  
The servicing DHRC must also confirm that disciplinary actions and attendant matters 
meet negotiated labor agreement provisions, where applicable. 

 
f. An employee confronted by management with a potential disciplinary 

action may voluntarily request a demotion or reassignment, or may voluntarily retire in 
lieu of said disciplinary action.  Employees are free to initiate or request such actions at 
any time.  However, in the context of a potential disciplinary action, a resignation, 
optional retirement, or demotion at an employee's request may be an adverse action if it is 
obtained by coercion, duress, time pressure, intimidation, or deception.  An action 
requested by an employee under this circumstance is voluntary only if the employee has 
freedom of choice, a reasonable period of time in which to make that choice, and the right 
to set the effective date.  In discussing such "voluntary" actions by employees, 
management must make it clear that the decision by the employee is entirely at his/her 
discretion. 
 

g.  If management decides to offer an abeyance agreement or a last-chance 
agreement to an employee, the agreement should contain:  a specific time period during 
which the employee must maintain good performance or conduct; a clear statement of the 
requirements for the employee, including (if applicable) satisfactory participation in a 
rehabilitative program; and a description of the employee’s behavior that will indicate 



 

compliance or failure to comply with the agreement; and a statement of the penalty if the 
employee either fails to comply or fails to satisfactorily complete the period. 

 
h. Special counseling through the Employee Assistance Program (EAP) 

helps employees whose conduct or performance may be adversely affected by alcohol, 
drugs, or behavioral or emotional problems. When a supervisor recognizes the possible 
existence of such a problem, or is so informed by an employee, whether or not in 
connection with a proposed or possible disciplinary action, the employee should be 
offered referral to EAP. 

 
i. A Notification of Personnel Action, Standard Form 50 (SF-50), is 

permanently maintained on the right side of the employee’s Official Personnel Folder 
(OPF) and Electronic Official Personnel Folder (EOPF) to document suspensions, 
demotions, and removals.  Reprimands should be filed in the employee’s OPF/EOPF only 
for the time period specified in the reprimand letter, not to exceed two years or as stated 
in the appropriate Collective Bargaining Agreement, if applicable.  Each servicing DHRC 
will maintain a case file of all formal disciplinary actions, to include at a minimum, 
copies of the notice of proposed action, the employee answer if written, a summary 
thereof if made orally, the notice of decision and reasons therefore, and any order 
effecting the action, together with supporting material.  This case file will be maintained 
in accordance with the DLA Instruction Personnel Records and Files Systems.  At the 
end of the time period specified for retention, these records will be destroyed. In removal 
cases, the OPF/EOPF is normally retained when an appeal, or negotiated grievance, is 
filed until the matter is resolved.  The OPF is then forwarded to the National Personnel 
Records Center in accordance with the procedures described in the Office of Personnel 
Management’s Guide to Personnel Recordkeeping. 
 
 
2. Informal Disciplinary Actions 
 

a. Oral Counseling - An oral counseling is the first step in handling minor 
offenses that can be resolved by instructing the employee in the proper process or 
procedure.  It is highly recommended that supervisors document oral counseling, together 
with the reasons and corrective action discussed, in a memorandum for the record (MFR), 
and provide a copy of the MFR to the employee. 
 

b. Oral Admonishment - An oral admonishment is the first step in handling 
minor rule infractions and similar discipline problems.  The supervisor must document 
the oral admonishment, together with the reasons and corrective actions discussed, in an 
MFR and provide a copy of the MFR to the employee. 

 
c. Letters of Instruction - Letters to individual employees are sometimes used 

to document standards of conduct or special work instructions.  Letters of this type, as 
well as those that establish special requirements, such as leave approval procedures or 
warn of potential consequences of certain behavior, are not disciplinary.  These letters 
merely formalize instruction that might otherwise be given orally.  Such letters may be 
referred to in disciplinary actions to substantiate that employees were notified of proper 
standards of conduct or special work instructions. 

 
d. Letters of Warning - A written letter issued by a supervisor to an 

employee concerning unacceptable conduct places the employee on notice that formal 
disciplinary action may be imposed if the conduct does not improve.  Such letters may be 



 

referred to in formal disciplinary actions to substantiate that the employee was previously 
notified of both their unacceptable conduct and the supervisor’s expectations for 
improved conduct. 
 
 
3. Formal Disciplinary Actions 
 

a. Letters of Discipline. Letters of Discipline may be used in lieu of letters of 
reprimand and suspensions of 14 calendar days or less.  The use of letters of discipline is 
described in section 3d of this process.  

 
b. Reprimand. A written disciplinary action issued by a supervisor to an 

employee based on specific unacceptable conduct.  Unless a different procedure is 
outlined in the applicable bargaining unit agreement, a one-step reprimand will be used.  
 
 (1). Procedure.  This one-step procedure entails issuance of a letter of 
reprimand after the supervisor has investigated the incident, discussed it with the 
employee, and determined, in consultation with the servicing DHRC, that the incident 
warrants formal disciplinary action.  The letter of reprimand will be effective 
immediately, and will cite the specific charge(s) and a reasonably detailed account of the 
offense(s) including such facts as time, date, names, place, and circumstances.  As 
appropriate, the reprimand will include a statement of any past disciplinary or other 
actions taken which were considered to support the decided penalty.  The effective date 
of a reprimand can be no sooner than the day it is received by the employee, or if mailed, 
five (5) mail delivery days after it is mailed.  The letter of reprimand must inform the 
employee that the letter will be retained in his/her OPF/EOPF for a period of time, not to 
exceed two (2) years.  Letters of Reprimand will be removed from an employee’s 
OPF/EOPF when the employee separates from the Agency.  

 
(2). Delivery of Notice.  Delivery of all disciplinary actions is very important.  

If practical, it should be delivered in person and in private.  The employee should be 
asked to sign and date the file copy to acknowledge receipt.  If the employee refuses, the 
supervisor delivering the notice should note this fact on the file copy of the notice 
together with his/her name and the date.  If personal delivery is not practical, the 
preferred method of delivery is by an overnight carrier capable of tracking delivery and 
first-class mail.  

 
(3). Grievance Rights.  Employees have the right to grieve a letter of 

reprimand, in accordance with the applicable grievance procedure.  The reprimand letter 
must inform the employee of this right, the applicable procedure, and the submission 
deadline. 

 
c. Suspension.  The suspension penalty may be used for significant 

misconduct and repeated infractions of a lesser nature.  A Notification of Personnel 
Action (SF-50) documenting a suspension, becomes a permanent record in the 
OPF/EOPF.  A suspension action requires a notice of proposed suspension, specific and 
detailed charges, the right to review the material used to construct the action, the right to 
reply personally and in writing, and a written decision letter.  Except in highly unusual 
circumstances, suspensions must be given in consecutive days.  Periods of suspension 
must not be divided by intervening days in a work status in order to avoid processing 
under 5 CFR 752, subpart C, or to reduce or intensify the effect on the concerned 
employee.  



 

 
(1). Procedure.  The authority to initiate disciplinary action should be 

delegated to the lowest practical level of supervision consistent with good management.  
Normally, this authority will be placed at the first level of supervision where the full 
range of personnel management responsibility is exercised.  Final decisions to suspend, to 
demote, or to remove an employee will normally be made by a supervisor one or more 
levels higher than the supervisor who proposed the action.  The supervisor will work with 
the servicing DHRC, Employee and Labor Relations staff, to construct the action.  The 
charges, specifications, determination as to how the proposed penalty was derived 
(analysis of the Douglas factors, see section 3h (2)), and the employee’s rights will be 
detailed in the proposal notice (see sections 3c (2), 3c(3), and 3c(5)).  The employee may 
reply to the deciding official who is named in the proposal notice (see section 3c (3)).  
After the reply period has expired, the deciding official will provide a written decision 
letter to the employee.  If applicable, the deciding official’s decision letter will detail the 
employee’s grievance or appeal rights (see section 3c (9)).  

 
(2). Material Relied Upon to Support the Charge.  Charges of misconduct or 

delinquency are sometimes based in whole or in part upon documentary evidence such as 
arrest records, statements of witnesses, investigative reports, production records, etc.  All 
supporting documentation must be open to the concerned employee and his/her 
representative.  Material that cannot be disclosed cannot be used to support the charge.  
When documents and records are used to support the charge, the employee must be 
informed in the notice of proposed action that the documents/records will be made 
available upon request.   

 
(3). Notice and Reply Periods.  The purpose of the reply period is to allow 

employees adequate time to gather and present facts and argument in opposition to 
proposed actions.  The reply period must allow them the opportunity to request and be 
granted extensions when warranted.  The reply period of a proposed action will begin the 
day after the notice of the action is received by the employee or five (5) mail delivery 
days after mailing by first-class mail, whichever is sooner.  For proposed suspensions of 
14 days or less, the employee will have 20 days advance notice of the proposed action 
and 7 days to reply.  For proposed suspensions of more than 14 calendar days, the 
employee will have 30 days advance notice of the proposed action and 20 days to reply. 

 
(4). Delivery of Notice.  See section 3b (2) above. 
 
(5). Employees have the right to be represented by an attorney or other 

representative of their choice.  Management may prohibit the employee representative if 
the activities of the individual as a representative could cause a conflict of interest or 
position; release of an employee from official duties to serve as a representative would 
give rise to unreasonable costs to the Government; or priority work assignments of the 
employee preclude release.  The prohibition of a representative must be in writing and 
state fully the reasons for the decision.  Employees have the right to challenge the 
prohibition according to the terms of their negotiated grievance procedure for bargaining 
unit employees or the administrative grievance procedure for non-bargaining unit 
employees. 

 
(6). Status During Notice Period.  An employee whose suspension (including 

indefinite suspension) has been proposed will ordinarily remain in a duty status in his/her 
regular position during the advance notice period.  However, in those rare circumstances 
where the employee's continued presence in the work place during the notice period 



 

could pose a threat to co-workers, result in potential loss of or damage to Government 
property, or otherwise jeopardize legitimate Government interests, the supervisor may 
consider the following alternatives:  assign the employee to other duties where there 
would be no threat to safety, mission, or property; allow the employee to request leave 
(annual, sick or leave without pay), or charge the absence to absence without official 
leave (AWOL) if the employee is absent without having requested leave; curtail the 
notice period when the "crime provision" (5 United States Code [U.S.C.] 7513) can be 
invoked; or if none of these alternatives are appropriate to the situation, the employee 
may be placed in a paid, non-duty status until the effective date of the decision. 

 
(7). Replies.  Employees have the right to reply both orally and in writing to 

proposed disciplinary actions.  Replies are to be made to a person with authority to make 
a final decision on the proposed action.  If the employee wishes consideration of any 
medical condition that may bear upon the delinquency or misconduct, he/she should 
make this clear and submit such supporting medical documentation if available.  Any 
medical information submitted will be considered under the criteria of 5 CFR Part 339. 

 
(8). Setting Effective Dates of Actions.  Only full calendar days will be 

counted in setting the last day of a reply period, notice period, or the effective date of an 
action.  The reply period will start with the day after the day the employee receives the 
proposed notice.  The effective date of a decision to suspend will not be earlier than the 
day after the last day of the notice period.  No decision on whether or not to take an 
action can be made until the employee has had time to reply and the reply has been 
carefully considered.  Therefore, no specific effective date should be set in a proposed 
notice of action. 

 
(9). Grievance and Appeal Rights.  All letters of decision must contain 

information on the employee's right to file a grievance or appeal the action as appropriate.  
Letters of decision on suspensions of more than 14 days, are appealable to Merit Systems 
Protection Board (MSPB), and the decision letter must be accompanied by a copy of the 
board's appeal form (MSPB Form 185, U.S. Systems Protection Board Appeal Form, 
http://www.fedforms.gov/bgfPortal/docDetails.do?dId=12758, and the decision letter 
must also meet all requirements stated in 5 CFR Part 1201.21.  Bargaining unit 
employees covered by a negotiated agreement may, at the discretion of the employee, file 
a grievance through the negotiated grievance process or appeal to the MSPB, but not 
both.  Suspensions of 14 calendar days or less may be grieved using either the 
administrative or the applicable negotiated grievance procedure. 

 
d. Letters of Discipline. Letters of Discipline may be used as an adjunct to 

the regular, formal disciplinary process. Management may elect to use a letter of 
discipline for a particular incident of misconduct.  Otherwise, a regular disciplinary 
action may be used.  The use of a letter of discipline for one employee or one incident of 
misconduct does not obligate management to use them for all such incidents or 
employees.  Management has full discretion to decide when it is appropriate to use a 
Letter of Discipline in lieu of a regular disciplinary action. 

 
1. When it has been determined that an employee has committed an offense 

for which a formal disciplinary action is appropriate, a Letter of Discipline may be issued 
in lieu of a letter of reprimand or a suspension from duty and pay of not more than 14 
calendar days.  Letters of Discipline may not be issued in lieu of actions more severe than 
a 14-calendar-day suspension. 

 



 

2. Repeated instances of misconduct normally result in progressively more 
severe disciplinary actions. 
 

3. Like a reprimand, a Letter of Discipline is effective upon issuance; there is 
no proposed action letter followed by a decision letter.  Therefore, there is no right to 
reply to a Letter of Discipline.  To avoid taking unwarranted actions, management must 
investigate the facts and circumstances of the incident giving rise to the matter before 
issuing a Letter of Discipline.  Letters of discipline must cite the specific charge(s) and a 
reasonable account of the offense(s) including such facts as date, place, circumstances, 
and names of persons involved.  As appropriate, Letters of Discipline will include a 
statement of any past disciplinary actions taken which were considered in support of the 
severity of the penalty the Letter of Discipline is replacing.  All Letters of Discipline will 
identify the formal disciplinary action each is taken in lieu of. 

 
4.  Employees have the right to formally question a Letter of Discipline using 

the appropriate grievance process (either the DOD grievance process or the negotiated 
grievance process).  Employees must be informed of this right in the letters.  Employees 
receiving such a letter will be asked to sign and date receipt of it on the file copy.  This 
copy will be filed on the temporary side of the OPF/EOPF for the same period of time as 
a letter of reprimand.  At the expiration of this retention period, the Letter of Discipline 
will be purged from OPF/EOPF and destroyed. 

 
5. Employees have the right to be represented in preparing and filing a 

grievance concerning a Letter of Discipline.  A reasonable amount of duty time will be 
allowed for the employee and his/her representative for this purpose.  Information on this 
right will be included in the letter of discipline. 
 

e. Demotion.  In those rare instances where an employee's misconduct or 
delinquency is so severe and is of such a nature that it destroys management's confidence 
in the employee's continued ability to properly discharge his/her assigned duties and 
responsibilities, a demotion (change to lower grade) action may be proposed.  The 
offense should be such that a lesser corrective action is inappropriate.  Inasmuch as a 
decided demotion action entails a change of position and duties, the employee must not 
be allowed or expected to continue to perform the work of the former position or grade 
level.  Care must be exercised to assure the integrity of the position classification system 
is preserved. 

 
(1). Procedure.  The procedures described in section 3c (1)-3c (9) apply. 
 
(2). Material Relied Upon to Support the Charge.  The information described 

in section 3c (2) applies. 
 
(3.) Notice and Reply Periods.  The information listed in section 3c (3) applies.  

The time period listed for suspension proposals for more than 14 days apply to 
demotions. 

 
(4). Delivery of Notice.  The information described in section 3b (2) applies. 
 
(5). Employee Representation.  The information described in section 3c (5) 

applies. 
 



 

(6). Status During Notice Period.  The information described in section 3c (6) 
applies. 

 
(7) Employee Replies.  The information described in section 3c (7) applies. 
 
(8). Setting Effective Dates of Actions.  The information described in section 

3c (8) applies. 
 
(9). Grievance and Appeal Rights.  The information described in section 3c(9) 

applies. 
 
f. Removal.  A removal is generally an action of last resort.  It is usually 

taken when corrective action has been tried without effective result, or the situation is of 
such gravity as to indicate that correction and retention of the employee is inappropriate.  
Ordinarily, before it is proposed to remove an employee, progressive disciplinary 
measures will have been taken to attempt correction.  It must be determined that the 
removal is warranted to promote the efficiency of the service. 

 
(1). Procedure.  The procedures described in section 3c (1)-3c(9) apply.  The 

Directors of the DHRC, or their designees, may initiate a removal action in certain cases 
that do not directly involve a breach of the supervisor-subordinate relationship. 

 
(2). Material Relied Upon to Support the Charge.  The information described 

in section 3c (2) applies. 
 
(3). Notice and Reply Periods.  The information listed in section 3c (3) applies.  

The time period listed for suspension proposals for more than 14 days applies to 
removals.  The 30-day advance notice of a removal is not required when there is 
reasonable cause to believe the employee has committed a crime for which a sentence of 
imprisonment may be imposed (5 U.S.C. 7513).  In this circumstance, a curtailed reply 
and notice period of not less than seven calendar days may be imposed.  When 
circumstances require immediate action, the employee may be placed in a non-duty status 
with pay for the time, not to exceed 10 calendar days, necessary to effect the action.  
When the crime provision is used, the notice of proposed action must inform the 
employee of that and explain that he/she is being placed in a non-duty status with pay 
during the notice period.  This provision may be invoked even in the absence of judicial 
action if there is reasonable cause to believe that the employee has committed a crime for 
which a sentence of imprisonment may be imposed. 

 
(4). Delivery of Notice.  The information described in section 3b (2) applies. 
 
(5). Employee Representation.  The information described in section 3c (5) 

applies. 
 
(6). Status During Notice Period.  The information described in section 3c (6) 

applies. 
 
(7). Employee Replies.  The information described in section 3c (7) applies. 
 
(8). Setting Effective Dates of Actions.  The information described in section 

3c (8) applies. 
 



 

(9). Grievance and Appeal Rights.  All decision letters to remove an employee 
from Federal Service must contain information on the employee's rights to file a 
grievance or appeal the action as appropriate.  Letters of decision to remove an employee 
are appealable to MSPB, and the decision letter must be accompanied by a copy of the 
board's appeal form (MSPB Form 185, U.S. MSPB Appeal Form), 
http://www.fedforms.gov/bgfPortal/docDetails.do?dId=12758.  The decision letter must 
meet all requirements stated in 5 CFR Part 1201.21.  Bargaining unit employees covered 
by a negotiated agreement may, at the discretion of the employee, either file a grievance 
through the negotiated grievance process or appeal to the MSPB, but not both. 
 

g. Definitions. 
 
(1). Day.  Calendar day.  
 
(2). Demotion.  A reduction in grade or pay and position change for serious 

delinquency or misconduct where other, lesser corrective action would be inappropriate. 
 
(3). Disciplinary Action.  A formal written action taken by management for 

delinquency or misconduct.  The action will range from a letter of reprimand to removal 
from the Federal Service.  It does not include an action based on performance 
deficiencies. Harmful Error.  An error by management in the application of its procedures 
which, if corrected or alleviated, might have resulted in a different conclusion or action 
by management. 
 

(4). Informal Action.  An action taken by management to instruct an employee 
on proper behavior or procedure or to correct minor behavioral problems.  Oral 
admonishments, counseling, and letters of warning or instruction are types of informal 
actions. 

 
(5). Nexus.  A reasonable connection or factual relationship between the 

reason(s) for the disciplinary action and the efficiency of the Federal Service. 
 
(6). Preponderance of Evidence.  “The degree of relevant evidence that a 

reasonable person, considering the evidence as a whole, would accept as sufficient to find 
that a contested fact is more likely to be true than untrue.”  5 CFR 1201.56 (c) (2).  

 
(7). Removal.  A separation from employment for reasons of misconduct, 

delinquency, or for other cause that is personal to the employee. 
 
(8). Reprimand.  A formal written action that is temporarily recorded in the 

employee's OPF/EOPF.  This type of action is taken when the seriousness of the 
misconduct or breach of regulation indicates that informal discipline is not appropriate. 

 
(9). Suspension.  A temporary enforced absence from duty in a non-pay status 

imposed as a corrective penalty for serious misconduct or repeated lesser infractions.  
 
h. Factors Supervisors Should Consider In Proposing a Disciplinary Action. 
 
(1). Determining the appropriate penalty requires the same degree of care as is 

used in the initial investigation into the offense.  The Table of Offenses and Penalties 
(Enclosure 3) is intended to be used as a guide for the selection of penalties for certain 



 

offenses.  The decision on what penalty is appropriate for a particular offense should be 
made considering the following: 

 
(a). The Douglas factors, outlined in section 3h(2). 
 
(b). A determination as to an appropriate penalty must not be made arbitrarily 

and, except as prescribed by law, there must be no requirement whereby a specific 
penalty is automatically applied to a specific offense.  With the exception of removal 
from the Federal Service, penalties are intended to be corrective in nature.  Penalties 
should be in keeping with the policy of constructive discipline.  

 
(2). The MSPB has enunciated 12 factors (Douglas v. Veterans 

Administration, ATO75299006, April 10, 1981) that should be considered in selecting an 
appropriate disciplinary penalty.  Not all factors are relevant in every case, and not all are 
of equal weight in making a decision.  These factors are: 

 
(a). The nature and seriousness of the offense and its relation to the employee's 

duties, position, and responsibilities, including whether the offense was intentional, 
technical, or inadvertent, or was committed maliciously, or for gain, or was frequently 
repeated. 

 
(b). The employee's job level and type of employment including supervisory 

or fiduciary role, contacts with the public, and the prominence of the position. 
 
(c). The employee's past disciplinary record. 
 
(d). The employee's past work record including length of service, performance 

on the job, dependability, and the ability to get along with fellow workers. 
 
(e). The effect of the offense upon the employee's ability to perform at a 

satisfactory level, and its effect upon the supervisor's confidence in the employee's ability 
to perform assigned duties. 

 
(f). The consistency of the penalty with those imposed upon other employees 

for the same or similar offenses in like or similar circumstances. 
 
(g). The consistency of the penalty with the Table of Offenses and Penalties 

(Enclosure 3). 
 
(h). The notoriety of the offense, or its impact upon the reputation of DLA. 
 
(i). The clarity with which the employee was on notice of any rules that were 

violated in committing the offense or had been warned about the conduct in question. 
 
(j). The potential for the employee's rehabilitation. 
 
(k). The mitigating circumstances surrounding the offense such as unusual job 

tensions, personality problems, mental impairment, harassment, bad faith, malice, or 
provocation on the part of others involved in the matter. 

 
(l) The adequacy and effectiveness of alternative sanctions (penalties) to 

deter such conduct in the future by the employee or others. 



 

Enclosure 3 
Table of Offenses and Recommended Penalties 

  

  

Offense (Cause of Action) 

  

  

Penalties 

  
First 

Offense
Second 
Offense

Third 
Offense

1.  Absence Without Leave from 
the regularly scheduled tour of 
duty or any absence from 
management-directed additional 
hours of duty, includes leaving the 
worksite without permission. 

Reprimand 
to 14-day 
Suspension 

1- to 14-
day 
Suspension 

10-day 
Suspension 
to Removal 

2.  Failure to request leave in 
accordance with established 
procedures. 

Reprimand 
to 5-day 
Suspension 

1- to 5-day 
Suspension 

5-day 
Suspension 
to Removal 

3.  Repeated tardiness, repeated 
delays in returning to work from 
lunch or breaks. 

Reprimand 
to 1-day 
Suspension 

1-day to  5-
day 
Suspension 

5-day 
Suspension 
to Removal 

4.  Insubordination, defiance of or 
contemptuous behavior toward 
constituted authority, refusal to 
carry out proper orders, disregard 
of regulation or directive. 

Reprimand 
to Removal 

1-day 
Suspension 
to Removal 

5-day 
Suspension 
to Removal 

5.  Delay or Failure to carry out 
assigned duties or instructions in a 
reasonable time. 

Reprimand 
to 3-day 
Suspension 

1- to 10-
day 
Suspension 

5-day 
Suspension 
to Removal 

6.  Indecent conduct on 
Government premises or during 
work hours. 

Reprimand 
to Removal 

1-day 
Suspension 
to Removal 

Removal 

7.  Careless workmanship, 
negligence, concealing defective 
work, concealing, losing, or 
destroying work documents. 

Reprimand 
to 10-day 
Suspension 

1- to 10-
day 
Suspension 

5-day 
Suspension 
to Removal 

8.  Failure to honor valid debts or 
other legal financial obligations. 

Reprimand  1- to 5-day 
Suspension 

5-day 
Suspension 
to Removal 

9.  Misuse of the Government 
Travel Charge Card (e.g. use for 
unauthorized personal expenses, 
failure to pay charge card bill or 
pay such bill in a timely manner). 

Reprimand 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

  



 

10.  Unauthorized use of or failure 
to appropriately control use of the 
Government Purchase Charge 
Card as a cardholder, approving 
official responsible for use or 
oversight of the Card. 

Reprimand 
to Removal 

14-day 
Suspension 
to Removal 

30-day 
Suspension 
to Removal 

11.  Breach of safety regulations 
and practice, failure to use 
protective clothing or equipment. 

Reprimand 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

12.  Loss of, damage to, misuse of, 
unauthorized use of, destruction of 
Government property. 

Reprimand 
to 10-day 
Suspension 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

13.  Theft (actual or attempted), 
unauthorized possession of 
Government property. 

Reprimand 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

14.  Loafing or sleeping on duty. 

a.  Where safety of persons or 
property is not endangered. 

b.  Where safety of persons or 
property is endangered. 

 

Reprimand 

  

Reprimand 
to Removal 

 

1- to 5-day 
Suspension  

 5-day 
Suspension 
to Removal 

 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

15.  Fighting, threatening or 
inflicting bodily harm, physical 
resistance to proper authority. 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

14-day 
Suspension 
to Removal 

16.  Quarreling or inciting to 
quarrel, use of abusive or offensive 
language, horseplay which 
interferes with work, disorderly 
conduct, offensive language to, or 
abuse of, subordinates. 

Reprimand 
to 5-day 
Suspension 

3-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

17.  Rude, discourteous conduct, 
discourtesy to the public. 

Reprimand 
to 1-day 
Suspension 

1- day to 5-
day 
Suspension 

5-day 
Suspension 
to Removal 

18.  Misrepresentation, 
falsification, or concealment of a 
material fact in connection with 
any official document. 
falsification, giving false 
testimony, or withholding material 
facts or refusal to testify in 
connection with matters under 
official investigation, inquiry, or 
other official proceeding. 

Reprimand 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

  



 

19.  Making false, malicious, or 
unfounded statements against other 
employees with disregard for, or 
intent to, damage their reputation, 
authority, official standing, or 
position. 

Reprimand 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

20.  Gambling or betting on 
Government premises during work 
hours. 

Reprimand 
to 3-day 
Suspension 

2-day to 5-
day 
Suspension 

5-day 
Suspension 
to Removal 

21.  Organizing, promoting, or 
assisting in, gambling or betting on 
Government premises during work 
hours. 

3-day 
Suspension 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

22.  Being on duty drunk or 
impaired by intoxicants on 
Government premises as to be 
unable to properly perform duties, 
or being a hazard to one’s self or 
to others, driving while intoxicated 
on a Government reservation, or 
while driving a Government-
owned vehicle. 

5-day 
Suspension 
to Removal 

7-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

23.  Reporting for duty under the 
influence of intoxicants, 
unauthorized sale or exchange or 
trade of intoxicants (alcoholic 
beverages) on Government 
premises. 

5- to 10-day 
Suspension 

7-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

24.  Use of an illegal drug, on duty 
or off duty, positive result in a 
required drug test. 

15-day 
Suspension   
to Removal 

Removal   

25.  Refusal to participate in 
required drug test. 

15-day 
Suspension 
to Removal 

Removal   

26.  Unauthorized possession, sale, 
exchange, trade, or transfer of 
ownership of an illegal drug, 
marijuana, a narcotic, or other 
dangerous drug on Government 
premises, or during the work hours 
of any employee involved. 

15-day 
Suspension 
to Removal 

Removal   

27.  Soliciting gifts, contributions, 
or personal services from 
subordinates.  Borrowing money 
from subordinates. 

Reprimand 
to 5-day 
Suspension 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

28.  Discrimination, action or 
inaction based on race, color, 
religion, sex, national origin, age, 
or marital status which affects an 
employee or applicant, making 
insulting or disparaging racial 

Reprimand 
to Removal 

10-day 
Suspension 
to Removal 

30-day 
Suspension 
to Removal 



 

remarks. 
  



 

29.  Sexual harassment. Reprimand 
to Removal 

10-day 
Suspension 
to Removal 

30-day 
Suspension 
to Removal 

30.  Reprisal, restraint, coercion, or 
interference with an employee for 
use of a grievance or appeal 
procedure, or reporting fraud, 
waste, or abuse; for labor 
organization affiliation or duties; 
or for filing a discrimination 
complaint. 

Reprimand 
to 5-day 
Suspension 

1- to 10-
day 
Suspension 

10-day 
Suspension 
to Removal 

31.  Compromise, unauthorized 
possession, use, or disclosure of 
appointment or promotion 
examination information and 
materials. 

Reprimand 
to 3-day 
Suspension 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

32.  Violation of security 
regulation requirements. 

Reprimand 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

33.  Off-duty misconduct that 
causes an employee to be unable to 
fulfill his/her duty responsibilities, 
or negatively reflects upon DLA as 
the employee’s employer. 

Reprimand 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

34.  Unauthorized use of a 
Government vehicle for other than 
official purposes.   

30-day 
Suspension 
to Removal 

Removal   

35.  Offer, solicitation, or 
acceptance of a gift, gratuity, or 
thing of monetary value in 
connection with employee’s 
official capacity. 

Reprimand 
to Removal 

10-day 
Suspension 
to Removal 

Removal 

36.  Smoking in an unauthorized 
location. 

Reprimand 
to 1-day 
Suspension 

1- to 5-day 
Suspension 

5-day 
Suspension 
to Removal 

 
 
 
 
 
 
 
 



 

Enclosure 4 

Disciplinary Actions

Supervisor presents situation to 
servicing Employee Relations
Specialist (ERS)

ERS gives advice/guidance
regarding the investigation

ERS helps supervisor
determine nexus

ERS reviews investigation to determine 
if evidence meets the preponderance level 
(also check bargaining unit status of
employee)

ERS advises supervisor to make an EAP 
referral.  Is formal disciplinary action 
appropriate?

ERS helps supervisor to write formal 
disciplinary letter or proposal

Supervisor determines if counseling, 
letter of warning, or other informal 
action is appropriate

Legal office reviews letter

After supervisor completes action, 
ERS retains a copy for the case fileSupervisor issues letter to employee (and 

union rep, if applicable)

ERS tracks employee’s reply period and
deciding official’s (DO) response

ERS assists DO to draft the decision letter, 
including applicable grievance or appeal 
rights

ERS completes any other necessary actions 
to fulfill decision and closes out case file

Process ended

Legal office reviews decision letter

Yes No

Maintaining Discipline Flowchart September 15, 2009

 
 

 
 
 
 

 
 



 

APPENDIX D 
 

FY 2010 Cumulative Year End Equal Employment Opportunity Complaint 
Data 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

Equal Employment Opportunity Data Posted 
Pursuant to the No Fear Act 

Defense Human Resources Activity (DHRA) 

Equal Employment Opportunity Data Posted Pursuant to Title III of the Notification and 
Federal Employee Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Pub. L. 
107-174 

Complaint Activity 

 

Comparative Data 
Previous Fiscal Year Data 

FY 2011 
 

thru 
 

09/30/11 

2006 2007 2008 2009 2010 

Number of Complaints Filed 4 2 4 1 7 4 

Number of Complainants 4 2 4 1 7 4 

Repeat Filers 0 0 0 0 0 0 

Complaints by Basis 
Note: Complaints can be filed 

alleging multiple bases. The sum 
of the bases may not equal total 

complaints filed. 

Comparative Data 
Previous Fiscal Year Data 

FY 2011 
 

thru 
 

09/30/11 

2006 2007 2008 2009 2010 

Race 3 2 2 0 5 4 

Color 1 0 0 0 0 1 



 

Complaints by Basis 
Note: Complaints can be filed 

alleging multiple bases. The sum 
of the bases may not equal total 

complaints filed. 

Comparative Data 
Previous Fiscal Year Data 

FY 2011 
 

thru 
 

09/30/11 

2006 2007 2008 2009 2010 

Religion 0 0 0 0 0 0 

Reprisal 0 1 1 1  4 4 

Sex 1 2 1 1 3 2 

National Origin 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 

Age 0 2 1 0 1 2 

Disability 1 0 2 0 2 2 

Non-EEO basis 0 0 0 0 0 0 

 

 



 

Complaints by Issue 
Note: Complaints can be filed 

alleging multiple issues. The sum 
of the issues may not equal total 

complaints filed. 

Comparative Data 
Previous Fiscal Year Data 

FY 2011 
 

thru 
 

09/30/11 

2006 2007 2008 2009 2010 

Appointment/Hire 0 0 0 0 0 0 

Assignment of Duties 0 1 1 0 1 0 

Awards 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 1 0 0 0 0 

Reprimand 1 0 0 0 0 0 

Removal 0 0 0 0 0 0 

Suspension 0 0 0 0 0 1 

Other 0 0 0 0 1 0 



 

Complaints by Issue 
Note: Complaints can be filed 

alleging multiple issues. The sum 
of the issues may not equal total 

complaints filed. 

Comparative Data 
Previous Fiscal Year Data 

FY 2011 
 

thru 
 

09/30/11 

2006 2007 2008 2009 2010 

Duty Hours 0 0 0 0 0 1 

Evaluation Appraisal 0 0 0 0 1 0 

Examination/Test 0 0 0 0 0 0 

Harassment 

Non-Sexual 2 1 2 1 4 2 

Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 

Pay (Including Overtime) 0 0 0 0 0 1 

Promotion/Non-Selection 2 1 0 0 3 0 

Reassignment 



 

Complaints by Issue 
Note: Complaints can be filed 

alleging multiple issues. The sum 
of the issues may not equal total 

complaints filed. 

Comparative Data 
Previous Fiscal Year Data 

FY 2011 
 

thru 
 

09/30/11 

2006 2007 2008 2009 2010 

Denied 0 1 1 0 1 0 

Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 

Termination 0 1 0 0 0 1 

Terms/Conditions of Employment 0 0 0 1 2 1 

Time and Attendance 0 1 0 0 0 1 

Training 0 1 0 0 0 1 

Other 0 0 0 0 0 0 



 

Processing Time Comparative Data 
Previous Fiscal Year Data 

FY 2011 
 

thru 
 

09/30/11 

2006 2007 2008 2009 2010 

Complaints pending (for any 
length of time) during fiscal year       

Average number of days in 
investigation stage 12 121 230 327 191 99 

Average number of days in final 
action stage 0 0 0 0 105 0 

Complaints pending (for any 
length of time) during fiscal year 
where hearing was requested       

Average number of days in 
investigation stage 525 217 0 480 436 0 

Average number of days in final 
action stage 370 0 0 0 0 0 

Complaints pending (for any 
length of time) during fiscal year 
where hearing was not requested       

Average number of days in 
investigation stage 318 25 230 251 233 0 



 

Processing Time Comparative Data 
Previous Fiscal Year Data 

FY 2011 
 

thru 
 

09/30/11 

2006 2007 2008 2009 2010 

Average number of days in final 
action stage 303 0 0  0 52 0 

Complaints Dismissed by Agency Comparative Data 
Previous Fiscal Year Data 

FY 2011 
 

thru 
 

09/30/11 

2006 2007 2008 2009 2010 

Total Complaints Dismissed by 
Agency 1 1 0 0 1 0 

Average days pending prior to 
dismissal 698 124 0 0 84 0 

Complaints Withdrawn by 
Complainants  

Total complaints Withdrawn by 
Complainants 0 0 1 0 1 0 

Total Final Actions Finding 
Discrimination 

Comparative Data 
Previous Fiscal Year Data 

FY 2011 
 



 

2006 2007 2008 2009 2010 

thru 
 

09/30/11 

# % # % # % # % # % # % 

Total Number Findings 0 

 

0 

 

0 

 

0 

 

0 

 

0 

 

Without Hearing 0 0 0 0 0 0 0 0 0 0 0 0 

With Hearing 0 0 0 0 0 0 0 0 0 0 0 0 

Findings of 
Discrimination Rendered 
by Basis 
Note: Complaints can be 
filed alleging multiple 
bases. The sum of the 
bases may not equal 
total complaints and 
findings. 

Comparative Data (Sec. 1614.705 
Previous Fiscal Year Data 

FY 2011 
 

thru 
 

09/30/11 

2006 2007 2008 2009 2010 

# % # % # % # % # % # % 

Total Number Findings 0 

 

0 

 

0 

 

0 

 

0 

 

0 

 

Race 0 0 0 0 0 0 0 0 0 0 0 0 

Color 0 0 0 0  0 0  0 0 0 0 0 0 

Religion 0 0 0 0  0 0  0 0 0 0 0 0 

Reprisal 0  0  0  0  0 0 0 0  0 0 0 0 

Sex 0  0  0 0 0 0 0 0  0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0  0 0  0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0  0   0 0  0  0   0 0   0  0 0 0 

Findings After Hearing 0  0  0  0  0  0  



 

Findings of 
Discrimination Rendered 
by Basis 
Note: Complaints can be 
filed alleging multiple 
bases. The sum of the 
bases may not equal 
total complaints and 
findings. 

Comparative Data (Sec. 1614.705 
Previous Fiscal Year Data 

FY 2011 
 

thru 
 

09/30/11 

2006 2007 2008 2009 2010 

# % # % # % # % # % # % 

Race 0 0 0 0 0 0 0 0 0 0 0 0 

Color  0  0  0  0 0   0  0  0  0  0 0 0 

Religion  0  0  0  0 0   0  0  0  0  0 0 0 

Reprisal  0  0  0  0  0  0  0  0  0  0 0 0 

Sex 0 0 0 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 0 0 0 0 

Non-EEO  0  0  0  0 0   0  0  0 0   0 0 0 

Findings Without Hearing 0 0 0 0 0 0 0 0 0 0 0  

Race  0  0  0  0 0   0 0   0 0   0 0 0 

Color  0  0  0  0 0   0 0   0 0   0 0 0 

Religion  0  0  0  0 0   0 0   0 0   0 0 0 

Reprisal  0 0  0 0 0  0 0  0 0  0 0 0 

Sex  0  0  0  0 0   0 0   0 0   0 0 0 

National Origin  0  0  0  0 0   0 0   0 0   0 0 0 

Equal Pay Act  0  0  0  0 0   0 0   0 0   0 0 0 

Age  0  0  0  0 0   0 0   0 0   0 0 0 

Disability  0  0  0  0  0  0 0   0 0   0 0 0 

Non-EEO  0  0  0  0  0  0 0   0 0   0 0 0 

Findings of Discrimination 
Rendered by Issue 

Comparative Data 
Previous Fiscal Year Data 

FY 
2011 



 

2006 2007 2008 2009 2010 

 
thru 

 
09/30/

11 

# % # % # % # % # % # % 

Total Number Findings 0 

 

0 

 

0 

 

0 

 

0 

 

0 

 

Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 0 0 0 0 0 0 

Conversion to Full-time  0 0 0 0 0 0 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours  0 0 0 0 0 0 0 0 0 0 0 0 

Evaluation Appraisal  0 0 0 0 0 0 0 0 0 0 0 0 

Examination/Test  0 0 0 0 0 0 0 0 0 0 0 0 

Harassment 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination  0 0 0 0 0 0 0 0 0 0 0 0 

Pay (Including Overtime)  0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-Selection  0 0 0 0 0 0 0 0 0 0 0 0 

 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation  0 0 0 0 0 0 0 0 0 0 0 0 

Reinstatement  0 0 0 0 0 0 0 0 0 0 0 0 
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Retirement  0 0 0 0 0 0 
0
  0 

0
  0 0 0 

Termination  0 0 0 0 0 0 
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  0 

0
  0 0 0 

Terms/Conditions of Employment  0 0 0 0 0 0 0 0 
0
  0 0 0 

Time and Attendance  0 0 0 0 0 0 
0
  0 

0
  0 0 0 

Training  0 0 0 0 0 0 
0
  0 

0
  0 0 0 

Other 0 0 0 0 0 0 
0
  0 
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Findings After Hearing 0 

 

0 

 

0 
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Appointment/Hire  0 0 
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  0  
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0  0 
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  0  
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  0  
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Awards  
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  0  

0
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Conversion to Full-time  
 
0  0 

 
0  0 

0
  0  

0
  0  

 
0  0 0 0 

Disciplinary Action 
 

  
 
0 

Reprimand 
0
  0  

0
  0  

0
  0  

0
  0  

0
  0  0 0 

Suspension 
0
  0  

0
  0  

0
  0  

0
  0  

0
  0  0 0 

Removal 0 0  0 0  0 0  0 0  0 0  0 0 
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Other 
0
  0  

0
  0  

0
  0  

0
  0  

0
  0  0 0 

Duty Hours  
0
  0  

0
  0  

0
  0  

0
  0  

0
  0  0 0 

Evaluation Appraisal  
0
  0  

0
  0  

0
  0  

0
  0  

0
  0  0 0 

Examination/Test  
0
  0  

0
  0  

0
  0  

0
  0  

0
  0  0 0 

Harassment 

Non-Sexual 
0
  0  

0
  0  

 
0 0  

0
  0  

0
  0  0 0 

Sexual 
0
  0  

0
  0  

0
  0  

0
  0  

0
  0  0 0 

Medical Examination  
0
  0  

0
  0  

0
  0  

0
  0  

0
  0  0 0 

Pay (Including Overtime)  
0
  0  

0
  0  

0
  0  

0
  0  

0
  0  0 0 

Promotion/Non-Selection  0 0 0 0 
0
  0 

0
  0 

0
  0 0 0 
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Denied 
 
0  0 

 
0  0 

0
   0 

0
   0 

 
0  0 0 0 

Directed 
 
0  0 

 
0  0 

0
   0 

0
   0 

 
0  0 0 0 

Reasonable Accommodation  
 
0  0 

 
0  0 0  0 

0
   0 0  0 0 0 

Reinstatement  
 
0  0 

 
0  0 

0
   0 

0
   0 

0
   0 0 0 

Retirement  
 
0  0 

 
0  0 

0
   0 

0
   0 

0
   0 0 0 
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Termination  
 
0  0 

 
0  0 

0
   0 

0
   0 

0
   0 0 0 

Terms/Conditions of Employment  
 
0  0 

 
0  0 

0
   0 

0
   0 

0
   0 0 0 

Time and Attendance  
 
0  0 

 
0  0 

0
   0 

0
   0 

0
   0 0 0 

Training  
 
0  0 

 
0  0 

0
   0 

0
   0 

0
   0 0 0 

Other 
 
0  0 

 
0  0 

0
   0 

0
   0 

0
   0 0 0 

Findings Without Hearing 0 

 

0 

 

0 

 

0 

 

0 

 

0 

 

Appointment/Hire  
 
0  0 

 
0  0 

0
   0 

0
   0 

0
   0 0 0 

Assignment of Duties  
 
0  0 

 
0  0 

0
   0 

0
   0 

0
   0 0 0 

Awards  
 
0  0 

 
0  0 

0
   0 

0
   0 

0
   0 0 0 

Conversion to Full-time  
 
0  0 

 
0  0 

0
   0 

0
   0 

0
   0 0 0 

Disciplinary Action 

Reprimand 
0
  0  

0
  0  

0
  0  

0
  0  

0
  0  0 0 

Suspension 
0
  0  

0
  0  

0
  0  

0
  0  

0
  0  0 0 

Removal 
0
  0  

0
  0  

0
  0  

0
  0  

0
  0  0 0 

Other 
0
  0  

0
  0  

0
  0  

0
  0  

0
  0  0 0 

Duty Hours  0 0  0 0  0 0  0 0  0 0  0 0 
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Evaluation Appraisal  
0
  0  

0
  0  

0
  0  

0
  0  

0
  0  0 0 

Examination/Test  
0
  0  

0
  0  

0
  0  

0
  0  

0
  0  0 0 

Harassment 

Non-Sexual 
0
  0  0 0  

0
  0  

0
  0  

0
  0  0 0 

Sexual 
 
0  0 

 
0  0 

0
   0 

0
   0 

0
   0 0 0 

Medical Examination  0 0 0 0 
0
  0 

0
  0 

0
  0 0 0 

Pay (Including Overtime)  
 
0  0 

 
0  0 

0
   0 

0
   0 

0
   0 0 0 

Promotion/Non-Selection  
 
0  0 

 
0  0 

0
   0 

0
   0 

0
   0 0 0 

Reassignment 

Denied 
0
  0  

0
  0  

0
  0  

0
  0  

0
  0  0 0 

Directed 
0
  0  

0
  0  

0
  0  

0
  0  

0
  0  0 0 

Reasonable Accommodation  
0
  0  

0
  0  

0
  0  

0
  0  

0
  0  0 0 

Reinstatement  
0
  0  

0
  0  

0
  0  

0
  0  

0
  0  0 0 

Retirement  
0
  0  

0
  0  

0
  0  

0
  0  

0
  0  0 0 

Termination  
0
  0  

0
  0  

0
  0  

0
  0  

0
  0  0 0 

Terms/Conditions of Employment  
0
  0  

0
  0  

0
  0  

0
  0  

0
  0  0 0 
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Time and Attendance  
0
  0  

0
  0  

0
  0  

0
  0  

0
  0  0 0 

Training  
0
  0  

0
  0  

0
  0  

0
  0  

0
  0  0 0 

Other 
0
  0  

0
  0  

0
  0  

0
  0  

0
  0  0 0 

 
             

Pending Complaints Filed in Previous 
Fiscal Years by Status 

Comparative Data 
Previous Fiscal Year Data 

FY 2011 
 

thru 
 

09/30/11 

2006 2007 2008 2009 2010 

Total complaints from previous Fiscal Years 0 4 3 2 1 5 

Total Complainants 0 4 3 2 1 5 

Number complaints pending 

Investigation 0 0 0 0 3 0 
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Fiscal Years by Status 
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Previous Fiscal Year Data 
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thru 
 

09/30/11 

2006 2007 2008 2009 2010 

Hearing 0 3 1 1 1 4 

Final Agency Action 2 0 0 0 2 1 

Appeal with EEOC Office of Federal 
Operations 0 0 0 0 0 0 

 

 

Complaint Investigations 

 

Comparative Data 
Previous Fiscal Year Data 

FY 2011 
 

thru 
 

09/30/11 

2006 2007 2008 2009 2010 

Pending Completion Where Investigation 
Exceeds Required Time Frames 0 0 2 0 0 0 

 





 



The Honorable Jacqueline A. Berrien 
Chair 

Office for Civil Rights and Civil Liberties 
U.S. Department of Homeland Security 
Washington. DC 20528 

Homeland 
Security 

March 23, 2012 

U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Madam Chair Berri•m: 

I am writing to provide you with the enclosed U.S. Department of Homeland Security (DHS) Fiscal 
Year 2011 Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 
("No FEAR Act") Annual Report. 

Section 203 of the No FEAR Act specifically requires that, not later than 180 days after the end of 
each fiscal year, each Federal agency submit an annual report to the Speaker of the House of 
Representatives, the Presiident Pro Tempore of the Senate, the Committee on Governmental Affairs 
of the Senate, the Committee on Government Reform of the House of Representatives, each 
committee of Congress with jurisdiction relating to the agency, the Equal Employment Opportunity 
Commission, and the Attorney General. The No FEAR Act Annual Report is required to include 
specific information relating to each agency's EEO complaints activity (including Federal district 
court cases) and resulting disciplinary actions, Judgment Fund reimbursements, adjustments to 
agency budgets to meet reimbursement requirements, as well as an analysis of trends, causation, and 
practical knowledge gairn:d through experience. 5 C.F.R. Part 724 provides further guidance on 
each agency's reporting obligations, and also requires the submission of the annual report to the 
Director of U.S. Office of Personnel Management (OPM) for the implementation ofa best practices 
study and the issuance of advisory guidelines. 

Thank you for your attention to this submission. Please contact me at (202) 254-8210 if you have 
any questions or require any other assistance. 

Enclosure 

Sincerely, 

Veronica Venture 
Deputy Officer, Office for Civil Rights and Civil Liberties 
Director, EEO and Diversity Programs 
U.S. Department of Homeland Security 
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Message from the Deputy Officer for Civil Rights and Civil Liberties, 
U.S. Department of Homeland Security 

I am pleased to present the U.S. Department of Homeland Security's (DHS) Notification and 
Federal Employee Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) Annual 
Report for Fiscal Year (FY) 2011. 

The No FEAR Act, Public Law 107-174, requires that federal agencies be publicly accountable 
for violations of anti-discrimination and whistleblower protection laws. Federal agencies must 
post both quarterly and annual statistical data relating to federal sector Equal Employment 
Opportunity (EEO) complaints on its public website, reimburse the Judgment Fund for any 
payments made, and notify employees and applicants for employment about their rights under 
the federal antidiscrimination and whistleblower laws. The No FEAR Act and its implementing 
regulations also require federal agencies to report annually: 

• The number of cases pending or resolved in Federal District Court in each fiscal year 
arising under federal antidiscrimination and whistleblower protection laws; 

• The total number of employees disciplined and the specific nature of the disciplinary 
action taken for violation of antidiscrimination and whistleblower protection laws; 

• Final year-end statistical data of federal sector EEO activity; 

• A detailed description of the agency's policy for taking disciplinary action for conduct 
that is found to violate federal antidiscrimination and whistleblower protection laws; 

• An analysis of the trends and causes of complaints of discrimination as well as practical 
knowledge gained through experience and actions planned or taken to improve complaint 
or civil rights programs with the goal of eliminating discrimination; 

• Amounts reimbursed for any payments made from the Judgment Fund and any budgetary 
adjustments required to comply with the reimbursement obligation; and 

• A written plan to train employees about their rights. 

This report summarizes DHS's most significant accomplishments in the DHS EEO program, 
particularly focusing on the area of EEO complaint processing. It evidences the Department's 
strong commitment to abide by merit systems principles, provide protection from prohibited 
personnel practices, and promote accountability. 

Pursuant to Congressional requirements, this Report is being provided to the following Members 
of Congress: 

The Honorable Daniel K. Inouye 
President pro tempo re, U.S. Senate 

The Honorable Joseph I. Lieberman 
Chairman, U.S. s,~nate Committee on Homeland Security and Governmental Affairs 
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The Honorable Susan M. Collins 
Ranking Member, U.S. Senate Committee on Homeland Security and Goverrunental 
Affairs 

The Honorable Patrick J. Leahy 
Chairman, U.S. S1~nate Committee on the Judiciary 

The Honorable Charles Grassley 
Ranking Member,. U.S. Senate Committee on the Judiciary 

The Honorable John Boehner 
Speaker of the House, U.S. House of Representatives 

The Honorable Peter T. King 
Chairman, U.S. House of Representatives Committee on Homeland Security 

The Honorable Bennie G. Thompson 
Ranking Member.. U.S. House of Representatives Committee on Homeland Security 

The Honorable Lamar Smith 
Chairman, U.S. House of Representatives Committee on the Judiciary 

The Honorahle John Conyers, Jr. 
Ranking Member, U.S. House of Representatives Committee on the Judiciary 

The Honorable Darrell Issa 
Chairman, U.S. House of Representatives Committee on Oversight and Goverrunent 
Reform 

The Honorable Elijah E. Cummings 
Ranking Member, U.S. House of Representatives Committee on Oversight and 
Goverrunent Reform 

The l)HS Office for Civil Rights and Civil Liberties (CRCL) supports the Department's mission 
to secure the Nation while preserving individual liberty, fairness, and equality under the law. 
CRCL's mission includes leading the Department's EEO programs and promoting workforce 
diversity. DHS succeeds in part by ensuring that our workplace decisions are equitable and 
based upon merit. 

The DHS EEO program reflects a strong and collaborative partnership between CRCL and DHS 
Operational Components, shown in part through the various improvements in the Department's 
EEO program during FY 2011. FY 2011 accomplishments contained in this report include: 

• Elimination of the backlog of cases awaiting merits Final Agency Decision (FAD); the 
Department had carried this backlog since its inception. 
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• Completion of over 80 percent of EEO counselings in the time frame specified by 
regulation. 

• Issuance of 119 timely merits F ADs, which is a 600-percent increase from the 17 timely 
merits FADs issued in FY 2010, and is due in large part to the backlog elimination. 

• Issuance of an updated Anti-Discrimination Policy Statement by Secretary Janet 
Napolitano. 

The achievements during FY 2011 have paved the way for continued measureable and valuable 
improvements in the DHS EEO program during FY 2012 and beyond. I look forward to 
continuing to provide information on the successes in this program in future reports. 

Veronica Venture 
Deputy Officer for Civil Rights and Civil Liberties 
DHS EEO and Diversity Director 
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Executive Summary 

The No FEAR Act is intended to reduce the incidence of workplace discrimination within the 
Federal Govermnent by making agencies and departments more accountable. Section 203 of the 
No FEAR Act specifically requires that, not later than 180 days after the end of each fiscal year, 
each federal agency submit to certain Congressional committees and members an annual report 
with the following infom1ation: federal antidiscrimination and whistleblower protection laws, 
complaint activity (inclutling Federal District Court cases), and resulting disciplinary actions; 
Judgment Fund reimburs1ements; adjustments to agency budgets to meet reimbursement 
requirements; and an analysis of trends, causation, and practical knowledge gained through 
experience. This No FEAR Act Annual Report covers FY 2011 (October I, 2010, to 
September 30, 2011 ). 

At DHS, Secretary Janet Napolitano, Deputy Secretary Jane Holl Lute, and other senior DHS 
leaders demonstrate a strong commitment to abide by merit systems principles, provide 
protection from prohibited personnel practices, and promote accountability. DHS's Officer for 
Civil Rights and Civil Liberties provides policy and technical advice to Secretary Napolitano and 
senior DHS leadership on civil rights and civil liberties issues, and directs the Department's EEO 
and diversity management programs. During FY 2011, CRCL underwent a transition in the 
position of Deputy Offic~:r and Director, EEO and Diversity Programs. The previous Deputy 
Officer departed DHS in October 2010, and Veronica Venture reported on duty as the new 
Deputy Officer in March 2011. 

During FY 2011, CRCL continued to partner with the DHS Undersecretary for Management, the 
DHS Office of the Chief Human Capital Officer (CHCO), DHS Operational Component EEO 
Offices, and other internal and external stakeholders to promote equality, fairness, workforce 
diversity, and efficiency. Throughout FY 2011, CRCL also maintained close working 
relationships with all Components. The CRCL Deputy Officer chairs the EEO Council in which 
all Component EEO and Civil Rights Directors participate. Effective communication and 
collaboration have continued to strengthen partnerships with the Components throughout FY 
2011. These efforts are yielding new collaborative opportunities moving into FY 2012. 

In FY 2010 and FY 20 I L, CRCL and the Components worked together on the procurement and 
implementation of icomplaints -·an enterprise-wide data system to track DHS's EEO 
complaints. The DHS icomplaints system was launched in the fourth quarter of FY 2010, and 
has proved to be an extremely valuable tool in FY 2011. Component EEO offices spent 
significant time in FY 2011 reconciling their complaint data to ensure data integrity after 
migration from DHS's pr•evious tracking system into icomplaints. 

In the area of EEO complaint processing, the percentage of timely counseling and timely 
investigations remained steady from FY 2010 to FY 2011. During FY 2011, l,692 of the 2,096 
(81 percent) requests for EEO counseling were timely completed, despite an increase in the 
number of requests for counseling. In FY 20 l l, there was a 5-percent decrease (888) in the total 
number of investigations OHS completed, compared to FY 2010 (939). Although the 
Department maintained a steady 60-percent rate of completing timely investigations, there was a 
14-percent increase in the averag<: number of processing days for investigations between FY 
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2010 (213) and FY 2011 (243), and a 6-percent decrease in the number of timely investigations 
completed between FY 2010 (566) and FY 2011 (531). The Departmental investigation statistics 
during FY 2011 were affected by an unusual 43-percent increase in the number of formal 
complaints filed with the Transportation Security Administration (TSA). 

With regard to complaints adjudication, the backlog of cases awaiting merits F ADs had existed 
since the Department's creation. At the start of FY 2011, DHS had a backlog of247 merits 
FADs. In May 2011, DHS successfully eliminated the backlog of merits FADs, months ahead of 
the originally expected completion date of September 2011. The strategy used to eliminate the 
bacJ<log included focusing on those matters that originated prior to FY 2008 and also maximizing 
the services from three contractors. In total, DHS issued 457 merits FADs during FY 2011. 

The elimination of the merits FAD backlog allowed CRCL to focus efforts on increasing the 
percentage of cases processed within 60 days of the request, as required by Equal Employment 
Opportunity Commission (EEOC) regulations. As a result, in FY 2011, DHS issued 119 timely 
merits F ADs, which is a 600-percent increase from the 17 timely merits F ADs issued in FY 
20 I 0. In addition, there was also a dramatic reduction in the average number of processing days 
for merits F ADs, decreasllng from 807 average processing days in FY 2010 to 23 7 days in FY 
20 !1 - a 71-percent decrease. There are strategic efforts underway in FY 2012 to align 
priorities and processes with the goal of regulatory timeliness. 

Regarding findings of discrimination, DHS experienced a moderate decrease in the number of 
findings processed in FY 2011 (13) compared to FY 2010 (17). The FY 2011 findings reflected 
only small shifts in the bases of discrimination and issues alleged (i.e., reprisal continued to be 
the most-frequently asserted basis, followed by race and color; the most-frequently asserted 
issues were reasonable accommodation and terms/conditions of employment). A review of FY 
2011 EEO complaint data shows no notable changes since the prior report in FY 2010. 

During FY 2011, DHS had 229 civil actions pending in Federal District Court involving the 
various laws covered in the No FEAR Act. During FY 2011, Federal Court judges disposed of 
89 cases, of which 71 cas,es were decided in favor of the agency and 18 cases were settled by the 
parties. 

In FY 2011, as reported by the Components, DHS's reimbursement of the Judgment Fund totaled 
$2,561,000, while the amount reimbursed for attorney's fees in the same time period totaled 
$481,000. During FY 2011, DHS disciplined three employees for discrimination, retaliation, 
harassment, or other infractions of provisions oflaw covered by the No FEAR Act. 
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I. Legislative Requirement 

This document responds to the reporting requirements set forth in Section 203 of the No FEAR 
Act (Pub. L. No. 107-174), which states: 

(a) Annual Report - Subject to subsection (b), not later than 180 days after the end of 
each fiscal year, each Federal agency shall submit to the Speaker of the House of 
Representatives, the President pro tempore of the Senate, the Committee on 
Governmental Affairs of the Senate, the Committee on Govermnent Reform of the House 
of Representatives, each committee of Congress with jurisdiction relating to the agency, 
the Equal Employment Opportunity Commission, and the Attorney General an annual 
report which shall include, with respect to the fiscal year -

(I) the number of cases arising under each of the respective provisions oflaw 
covered by paragraphs (1) and (2) of section 20l(a) in which discrimination on 
the part of such agency was alleged; 

(2) the status or disposition of cases described in paragraph (I); 

(3) the amount of money required to be reimbursed by such agency under section 
201 in connection with each of such cases, separately identifying the aggregate 
amount of such reimbursements attributable to the payment of attorneys' fees, if 
any; 

(4) the number of employees disciplined for discrimination, retaliation, 
harassment, or any other infraction of any provision of law referred to in 
paragraph (I); 

(5) the final year-end data posted under section 30l(c)(l)(B) for such fiscal year 
(without regard to section 30l(c)(2)); 

(6) a detailed description of-
(A) the policy implemented by that agency relating to appropriate 
disciplinary actions against a Federal employee who -

(i) discriminated against any individual in violation of any of the 
laws cited under section 20l(a)(l) or (2); or 
(ii) committed another prohibited personnel practice that was 
revealed in the investigation of a complaint alleging a violation of 
any of the laws cited under section 201 (a)(!) or (2); and 

(B) with respect to each of such laws, the number of employees who 
are disciplined in accordance with such policy and the specific nature 
of the disciplinary action taken; 

(7) an analysis of the information described under paragraphs (I) through (6) (in 
conjunction with data provided to the Equal Employment Opportunity 
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Commission in compliance with Part 1614 of Title 29 of the Code of Federal 
Regulations) including -

(A) an examination of trends; 
(B) causal analysis; 
(C) practical knowledge gained through experience; 
(D) any actions planned or taken to improve complaint or civil rights 
programs of the agency; and 

(8) any adjustment (to the extent the adjustment can be ascertained in the budget 
of the agency) to comply with the requirements under section 201. 

Further guidance on each agency's reporting obligations is provided in 5 C.F.R. § 724.302, 
which also requires the submission of the annual report to the Director of the U.S. Office of 
Personnel Management (OPM) for the implementation of a best practices study and the issuance 
of advisory guidelines. 
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II. Background 

The Department of Homeland Security's (DHS) mission is to ensure a homeland that is safe, 
secure, and resilient against terrorism and other hazards where American interests, aspirations, 
and way of life can thrive:. In order to maximize its effectiveness, DHS seeks to have an 
exemplary Equal Employment Opportunity (EEO) program. DHS was established through the 
Homeland Security Act of2002, Pub. L. No. 107-296, 
(http://www.dhs.gov/xlibrary/assets/hr SOOS em.pdj), and Section 103(d)(S) of the Act provides 
for the presidential appointment of an Officer for Civil Rights and Civil Liberties (Officer). On 
June 5, 2003, the Secretary of Homeland Security delegated authority to the Officer to lead the 
Department's EEO Programs and Diversity Initiative, and on August 1, 2006, the Officer re
delegated this responsibility to the Deputy Officer for EEO and Diversity Programs, in CRCL. 

CRCL resides within the Office of the Secretary, and provides technical and policy advice to 
Department leadership on civil rights and civil liberties issues. The Officer, by statute, reports 
directly to the Secretary and assists senior leadership in shaping policy in ways that protect, 
rather than diminish, the personal liberties of all persons protected by our laws. In accordance 
with 6 U.S.C. § 345 and 42 U.S.C. § 2000ee-l, CRCL's mission is to support DHS as the 
Department secures the Nation while preserving individual liberty, fairness, and equality under 
the law. CRCL is involved in all of the Department's missions and performs four key functions 
to integrate civil rights and civil liberties into Department activities: 

1. Advising Department leadership, personnel and partners about civil rights and civil 
liberties issues, ensuring respect for civil rights and civil liberties in policy decisions and 
implementation of those decisions. 

2. Communicating with individuals and communities whose civil rights and civil liberties 
may be affected by Department activities, informing them about policies and avenues of 
redress, and promoting appropriate attention within the Department to their experiences 
and concerns. 

3. Investigating and resolving civil rights and civil liberties complaints filed by the public 
regarding Department policies or activities, or actions taken by Department personnel. 

4. Leading the Department's EEO programs and promoting workforce diversity and merit 
system principles. 

CRCL provides Departmental guidance and standards for establishing and maintaining effective 
programs for diversity management and EEO, as required under both Title VII of the Civil Rights 
Act of 1964 (Title VII), as amended, 42 U.S.C. § 2000(e) et seq., Section 501 of the 
Rehabilitation Act of 1973 (Rehabilitation Act), as amended, 29 U.S.C. § 791 et seq., the Age 
Discrimination in Employment Act of 1967 (ADEA), as amended, 29 U.S.C. § 621 et seq., the 
Equal Pay Act of 1963 (EPA), 29 U.S.C. § 206 ( d)( 1) et seq., and the Genetic Jeformation 
Nondiscrimination Act o/2008 (GINA), (Pub. L. No. 110-233). To meet this objective, the 
Deputy Officer for EEO and Diversity Programs and her staff develop policies and plans, deliver 
training, conduct oversight, adjudicate EEO complaints, and submit annual reports to 
stakeholders including Congress, the White House Initiatives Offices, the Department of Justice 
(DOJ), the Equal Employment Opportunity Commission (EEOC), and OPM. 
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III. Results and Data 

A. EEO Cases in Federal District Court 

During Fiscal Year (FY) 2011, DHS had 229 civil actions in Federal District Court, pending or 
resolved under the laws covered in the No FEAR Act. The majority of those Federal District 
Court filings arose under Title VII (143), followed by filings under the ADEA (51), the 
Rehabilitation Act (31), the Whistleb/ower Protection Act of 1989 (4), and the EPA (0). 

During FY 2011, Federal District judges disposed of89 cases: 71 were decided in favor of the 
Department and 18 were resolved by settlement. For further information regarding FY 2011 
employment discrimination and whistleblower cases filed in Federal District Court against DHS, 
see Appendix I. 

B. Reimbursements to Judgment Fund 

During FY 2011, as repmted by DHS Components, the Department reimbursed the Judgment 
Fund in the total amount of$2,561,000 while the amount of reimbursement for attorney's fees in 
that same period totaled $481,000. The bulk of the reimbursement to the Judgment Fund derived 
from cases filed under Tillle VII, in the amount of $2,553,500. Cases arising under the 
Rehabilitation Act led to the remaining $7,500 reimbursement to the Judgment Fund. With 
respect to attorney's fees, Title VII cases involved a total amount of$336,000, Rehabilitation 
Act cases resulted in $135,000, and ADEA cases resulted in $10,000. 

C. Disciplinary Actions 

At DHS, whether to impose disciplinary action on an employee is determined on a case-by-case 
basis. depending on the specific facts or circumstances at issue. During FY 2011, DHS 
disciplined three employe:es for discrimination, retaliation, harassment, or an infraction of any 
provision of law covered by the No FEAR Act. One employee was removed, one employee was 
suspended, and one employee was reprimanded. 

D. EEO Complaint Data 

See Appendix 2 for DHS No FEAR Act web posting data for FY 2011. 
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IV. Analysis of Trends and Causality 

A. EEO Complaint Activity 

Between FY 2006 and FY 2011 , DHS experienced an 18-percent increase in filings of new 
statutory and non-statutory EEO complaints. During FY 2011, the filing of 1,283 new statutory 
and non-statutory EEO complaints equated to a 7-percent increase (89 more complaints) from 
FY 2010. In FY 2009, there were 1,457 complaints filed; however, as noted in DHS' s FY 2010 
No FEAR Act Annual Report, the FY 2009 data was skewed as a result of 359 individual 
complaints filed in FY 2009 after the closure of a Federal Emergency Management Agency 
(FEMA) facility in Puerto Rico. As a result, the trend and rate of increased complaint filings 
above does not include these FEMA cases, which are pending in Federal District Court.1 See 
Figure 1. 

Figure 1: Complaints Filed, FY 2006 - FY 2011 
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Table 1 compares DHS' s total workforce complaint filing rate against the rate of other similarly
sized federal agencies. (Although FY 2011 data is used for DHS, FY 2010 information is used 
for the other agencies because FY 2011 federal-wide data is not yet available). In FY 2011, the 
DHS complaint filing rate was 6.1 complainants per 1,000 employees. This rate is on par with 
the FY 2010 filing rate at the Department of Veterans Affairs (VA) (6.7 complainants per 1,000 
employees) and slightly higher than the FY 2010 filing rate at DOJ (5.6 complainants per 1,000 
employees). The DHS FY 2011 filing rate was approximately 26 percent higher than the FY 
2010 Government-wide Cabinet level agencies' filing rate (4.5 per 1,000 employees) and 
approximately 44 percent higher than the FY 2010 Department of Defense filing rate (3 .4 per 
1,000 employees). 

1 The complaints arising out of the closure of the Puerto Rico facility are pending in Federal District Court as a 
single complaint with 359 plaintiffs. Thus, this one case is included in the 229 civil actions noted in Section Ill(A). 
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Table 1: Rate of Complaints Compared Across Agencies 

Agency* 
Civilian Number of Number of Complainants/ 

Workforce Comolaints Comolainants 1000 Emolovees 
DHS (FY 2011 '1 199,452 1,283 1,220 6.1 

Dept. of Veterans Affairs 307,322 2,199 2,079 6.7 
Dept. of Justice 117,843 678 666 5.6 

All Cabinet-level Agencies 3,401,940 16,249 15,261 4.5 
Dept. of Defens1~ 893,491 3,215 3,030 3.4 

,..Source for non-DHS agencies data: Annual Report on the Federal Workforce Fiscal Year 2010, 
Uttu ://\\'Vr.'W. eeoc. gov /federal/re[!ort s/ f sg20 I O/u pload/FY -2 0 I 0-Ann u al-Re{!ort-Part-1-EEO-C omQ lai nt-Processing. pd f 

8. Bases of Discrimination in EEO Complaints 

During FY 2011, DHS's most-frequently alleged bases of discrimination in formal EEO 
complaints were, in order of frequency: reprisal, sex, and race/color. See Figure 2, below. This 
is consistent with the most-frequently alleged bases in FY 2010. To assist in interpreting trends 
related to asserted bases, note that the Department's workforce increased by about 4 percent 
(from 191,150 to 199,452 employees) from FY 2010 to FY 2011. While total complaints 
increased 7 percent, from 1,194 to 1,283, the total alleged bases of discrimination increased by 
11 percent, from 2,196 to 2,476. Thus, half of the increases described below in particular types 
of claimed discrimination reflect not more claims, but more alleged bases per claim. 

Reprisal: DHS's FY 2011 reprisal claims (523) were higher than reprisal claims in prior years 
(493 in FY 2010; 418 in FY 2009; 432 in FY 2008; 389 in FY 2007: and 391 in FY 2006). The 
frequency ofreprisal claims as the leading basis at DHS is consistent with government-wide data 
for reprisal claims, which show that reprisal is the most-frequently alleged basis of 
discrimination across the Federal Government from FY 2006 to FY 2010. At DHS, as elsewhere 
in the Federal Government, reprisal claims are nearly always joined with an underlying EEO 
complaint on the basis of race, national origin, sex, etc. See EEOC' s Annual Report on the 
Federal Workforce FY 2010 (http://www.eeoc.gov/federal/reports/fsp2010/index.cfrn) 

Se;x: During FY 2011, DHS received 407 complaints alleging discrimination on the basis of sex 
- an increase of only 2 cases over FY 20 I 0 ( 405). Since FY 2006, sex discrimination claims 
have numbered among th1~ three most-frequently filed bases of discrimination. In the FY 2010 
No FEAR Act Annual Report, DHS announced a plan to pay particular attention to this issue in 
order to ascertain whether the FY 2010 experience was anomalous or the beginning of a trend. 
However, with only a de minimis increase this year, it is not possible to draw a conclusion about 
the existence of a trend. DHS will continue to monitor this basis for future trends. 

Race/Color: During FY 2011, race/color discrimination constituted the third most-frequently 
filed basis of discrimination, with 379 complaints, which is a decrease of7 cases from FY 2010 
(386). For information on these and other bases asserted, see Figure 2, which sets out data from 
FY 2010 and FY 201 l. 
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Figure 2: Bases of Discrimination, FY 2010 and FY 2011 

Reprisal Sex Race/Color Age 

• Nearly all color complaints also reference race. 
•• Non-EEO includes parental status and sexual orientation. 

C. Issues in EEO Complaints 

Disability National Religion Non-EEO 
Origin 

• FY2010 

• FY 2011 

The two most-frequently raised issues in discrimination complaints during FY 2011 involved 
non-sexual harassment2 (raised in 434 complaints) and promotion/non-selection (raised in 218 
complaints). These two issues ranked among the three most-frequent issues in discrimination 
claims at DHS in each of the past three fiscal years. The prevalence of these issues is consistent 
with government-wide trends (i.e. , these two issues ranked among the three most-frequently 
raised issues in discrimination complaints across the Federal Government from FY 2006 to 
FY 2010, as reported in the EEOC's Annual Report on the Federal Workplace FY 2010 
(http://www.eeoc.gov/federal/reports/fsp2010/index.cfm). And as shown in Figure 3, 
terms/conditions of employment was raised in 204 complaints, ranking third among the issues 
most-frequently raised at DHS during FY 2011 . 

2 The No FEAR Act requires reporting of complaints involving sexual harassment (i.e., sex-based claims involving 
actionable unwelcome conduct of a sexual nature) and non-sexual harassment (i.e., claims involving actionable 
unwelcome conduct not of a sexual nature, e.g., race, sex, national origin, color, religion, age, disability, or reprisal). 
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V. Actions Planned and Taken to Improve the Complaints Adjudication 
and Complaints Management Functions Within DHS 

A. EEO Counseling 

During FY 2011, DHS continued the progress made in FY 2010 in the percentage oftimely
completed requests for counseling.3 In FY 2011, counseling was completed for 2,096 cases, and 
81 percent (1,692) of these cases were timely completed. As in FY 2010, the percentage of 
timely counseled cases in FY 2011 remained steady at 81 percent. In FY 2011, however, it is 
important to note there was a 13-percent (1,692) increase in the number of cases that were timely 
counseled in comparison with the number counseled in FY 2010 (1,495). The effectiveness of 
the Department's counseling programs allowed DHS to maintain the percentage of timely 
completions, even though case volume increased. See Table 2. 

Table 2: EEO Counseling at DRS, FY 2006 - FY 2011 

2006 2007 2008 2009 2010 2011 
Total Number 2,223 2,240 2,064 2,479 1,848 2,096 

Timelv Number 1,796 1,709 1,497 1,684 1,495 1,692 
Percentage 81 76 73 68 81 81 

During FY 2011, four DHS Components provided timely counseling in 85 percent or more cases. 
In particular, for the second year in a row, U.S. Customs and Border Protection (CBP) completed 
100 percent (574) of its cases within the regulatory time period. Other Components that had a 
high percentage of timely cases counseled during FY 2011 include: 

• U.S. Citizenship and Immigration Services (USCIS), timely completing 124of127 
(98 percent); 

• U.S. Coast Guard (USCG), timely completing 76 of 78 (97 percent); and 

• Federal Law Enforcement Training Center (FLETC), timely completing 21 of24 
(88 percent). 

Notably, the Transportation Security Administration (TSA) significantly increased the number of 
cases timely counseled. Specifically, in FY 2010, TSA timely completed counseling in 294 of 
475 cases (62 percent), compared with timely completed counseling in 443 of 675 cases (66 
percent) in FY 2011. 

B. EEO Investigations 

In FY 2011, there was a 5-percent decrease in the total number of investigations (888) DHS 
completed compared with the number completed in FY 2010 (939). Although the total number 

3 In accordance with 29 C.F.R. § 1614. IOS(d), counseling must be completed within 30 calendar days, unless the 
aggrieved person agrees to extend the counseling period up to an additional 60 calendar days. 
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of timely investigations also decreased from 566 in FY 20 I 0 to 531 in FY 2011, the overall 
percentage of timely investigations remained even at 60 percent. DHS experienced an increase 
of30 days (14 percent) in the number of average processing days during FY 2011. See Table 3. 

Table 3: EEO Investigations at DHS, FY 2006 - FY 2011 

2006 2007 2008 2009 2010 2011 
Total Number 796 742 787 861 939 888 

Timely Number 254 375 448 561 566 531 
Percenta2e 32 51 57 65 60 60 

Averaite Davs 279 248 215 217 213 243 

During FY 2011, two DHS Components stood out for their timely completion of EEO 
investigations: USCIS and CBP. USCIS timely completed 99 percent of its 82 investigations, 
and CBP timely complete:d 99 percent of its 268 investigations. Notably, CBP accomplished this 
high rate of timely investilgations despite a 9-percent increase in the number of investigations 
(247 in FY 2010 and 268 in FY 2011). USCIS maintained the lowest average processing rate 
(134 days) of all DHS Components. 

The United States Secret Service (USSS) showed marked improvement in timely completion of 
investigations from FY 2010 to FY 2011. In FY 2010, USSS timely completed 18 percent- 2 
of 11 investigations. In contrast, in FY 2011, USSS timely completed 42 percent - 8 of 19 
investigations. 

The investigation statistics for DHS as a whole in FY 2011 were significantly affected by several 
developments within TSA's EEO program. TSA experienced a 43-percent increase in the 
number of formal complaints filed in FY 2011 (439) compared with the number filed in FY 2010 
(306), which resulted in a 24-percent increase (250) in the number of investigations TSA 
completed when compared to the number completed in FY 2010 (201). The increase in 
complaints resulted in a backlog of cases that were untimely investigated, which was 
compounded by TSA's lack of contract investigation support for over 4 months in FY 2010. 
TSA's timely investigation rate was also negatively influenced by a temporary 40-percent 
decrease in TSA's EEO Specialist staffing level in FY 2011. 

The increase in the numb1~r of investigations and backlog cases resulted in a 42-percent decrease 
(53) in the number oftimdy investigations completed by TSA in FY 2011, when compared to 
the 91 timely investigations completed in FY 2010. In FY 2011, TSA experienced a 27-percent 
increase (303) in the average number of processing days, compared to 238 days in FY 2010. 
TSA responded to these challenges throughout FY 2011 by implementing in-house 
investigations; increasing engagement with complainants to proactively manage timeliness 
efforts; providing on-site training to investigative vendors to optimize timely and quality 
investigative efforts; and aggressively addressing staffing needs. 
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C. Procedural Dismissals 

An agency may dismiss an EEO complaint for several reasons, including: failure to state a 
claim; untimely initial contact with an EEO counselor; filing the identical claim in Federal 
District Court; and failurn to provide necessary information to the agency, among other reasons. 
See 29 C.F.R. § 1614.10'.l(a). DHS Operational Components submit requests to CRCL's 
Complaints Management and Adjudication Section for full dismissal of complaints that meet 
appropriate regulatory crllteria. During FY 2011, CRCL issued 163 dismissals, which is 
significantly lower than the 550 dismissals issued in FY 2010; however, the FY 2010 dismissals 
were an anomaly, as they included 359 cases filed as a result of the closure of a FEMA facility in 
Puerto Rico and the resulting procedural dismissal of those complaints by DHS when the 
complainants filed suit in U.S. District Court. The remaining 191 dismissals in FY 2010 were 15 
percent higher than the 163 dismissals in FY 2011, a year which resulted in the lowest number of 
dismissals between FY 2006 and FY 2010. The 153 average processing days in FY 2011 was 
also the lowest number of days between FY 2006 and FY 2010. See Table 4. 

Table 4: DHS Procedural Dismissals, FY 2006 - FY 2011 

2006 2007 2008 2009 2010 2011 
Total Number 304 187 247 204 550 163 

Average Processing Days 254 257 220 241 385 153 

D. Findings of Discrimination 

Section 203(a)(7) of the No FEAR Act requires federal agencies to examine trends and causes 
behind the data in their reports over the past five years. The following tally ofDHS's findings of 
discrimination from FY 2006 to FY 2011 illustrates DHS's EEO complaint trends and causes 
based on the overall number of findings at the Department, the protected bases upon which the 
findings were made, and the types of claims or issues involved in the findings during this period. 

Overall, from FY 2006 to FY 2011, DHS has processed 115 findings of discrimination through 
the issuance of merits FADs or Final Orders following an EEOC Administrative Judge's (AJ) 
decision. FY 2011 does not show any systemic EEO issues or trends compared to prior years. In 
FY 2011, DHS processed 13 cases in which findings of discrimination were made. These cases 
included 2 merits FADs (without an EEOC AJ's decision); 6 decisions from an EEOC AJ 
finding discrimination that DHS fully implemented; and 5 EEOC AJ decisions finding 
discrimination that DHS did not fully implement, but instead appealed to EEOC's Office of 
Federal Operations (OFO). The 13 findings of discrimination represent a decrease from FY 
2010 when DHS process<:d 17 findings of discrimination, and it is lower than the Department's 
average annual number of findings (20) from FY 2006 to FY 2010. See Figure 4. 
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Figure 4: DHS Findings, FY 2006 - FY 2011 
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1. Protected Bases 

In FY 2011 , the majority of findings were based on the protected bases ofrace (4), disability 
(4), and reprisal (4). This marks a variation from the previous two fiscal years, in which 
there were more findings based on reprisal than on any other basis; FY 2010 (8) and FY 2009 
(11). In FY 2011, the remaining findings were based on the protected bases of color (2), 
religion (2), sex (1), national origin (1), and age (1). It is important to note that the total 
number of bases within findings of discrimination may exceed the total number of findings 
issued because one decision may find discrimination on more than one basis. The total 
number of findings by bases from FY 2006 to FY 2011 is shown in Figure 5. 
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Figure 5: Findings by Bases, FY 2006 - FY 2011 
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2. Issues 

FY 2011 findings of discrimination involved issues consistent with previous fiscal years, and 
do not suggest any particular pattern or trend. In FY 2011 , DHS findings predominantly 
involved reasonable accommodation (5) and non-sexual harassment (3). Other issues in FY 
2011 findings included duty hours (2), terms/conditions of employment (2), appointment/hire 
(1), reprimand (1), and termination (1). The number of findings involving duty hours and 
reasonable accommodation rose in FY 2011 ; however, the increase is too small to indicate a 
particular trend. In comparison, findings related to non-selection/-promotion - the issue with 
the most number of findings between FY 2006 and FY 2011 - dropped from six findings in 
FY 2010 to zero findings in FY 2011 . As noted above with regard to bases, the total number 
of issues within findings of discrimination may exceed the total number of findings issued 
because one decision may find discrimination on multiple issues. See Table 5. 
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Table 5: DH~ Findings by Issue, FY 2006 - FY 2011 

2006 2007 2008 2009 2010 2011 Total 
Annointment/hire 4 I 2 0 I I 9 
Disciplinarv action 2 2 2 4 4 I 15 
Dutv hours 0 0 0 0 0 2 2 
Harassment (non- 9 2 5 10 3 3 32 
sexual) 
Non-selection/non- 10 2 11 5 6 0 34 
promotion 
Reasonable 1 0 0 1 2 5 9 
accommodation 
Termination 5 2 2 4 2 1 16 
Terms/conditions of 3 2 2 2 1 2 12 
employment 

Total number 34 11 24 26 19 15 129 

VI. Practical Knowledge Gained Through Experience, and Actions Planned 
or Taken to Improve the Complaints or Civil Rights Programs 

During FY 2011, DHS achieved significant program improvements and enhancements, resulting 
in a substantial increase in DHS's issuance of Final Actions issued in EEO complaints, improved 
quality of complaint tracking and reporting, and enhanced services to stakeholders. This past 
fiscal year, CRCL eliminated the backlog of merits FADs that existed since the Department's 
inception. CRCL and the Department's EEO Directors committed to reconciling EEO data in 
icomplaints - the DHS <~nterprise-wide data system for complaint management and reporting -
in order to strengthen the information infrastructure. The collaboration and partnerships between 
CRCL and the Components have continued to flourish as complaints management and 
adjudication efforts matwred. 

On September 20, 2011, 1he effective date of the repeal of the military's Don't Ask Don't Tell 
policy, Secretary Napolitano issued an updated Anti-Discrimination Policy Statement 
(http://www.dhs.gov/xutil/gc 1287766900101.shtm). This Anti-Discrimination Policy 
Statement affirms DHS's full commitment to EEO principles and serves as a guide to the 
Department's employees, managers, supervisors, and executives in understanding their rights 
and responsibilities relating to equal employment. 
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A. Improvements in DHS EEO Complaints Adjudication 

1. Strategic Focus on Bad<log Elimination 

ln FY 2011, the DRS complaints adjudication program focused on two priorities: (I) 
eliminating the backlog of merits F ADs, and (2) increasing timely issuance of merits F ADs. 
This two-fold goal of add.ressing old cases while making a commitment to address new cases 
involved a myriad of strategic, collaborative, and innovative efforts. First, in May 2011, CRCL 
accomplished the long-standing goal of eliminating the backlog of cases awaiting merits 
adjudication by closing the remaining 247 cases in this category. In January 2009, the backlog 
of such cases within the CRCL EEO Division numbered approximately 500 complaints, and 
some of these cases were older than DHS itself. Thus, during FY 2010, CRCL's EEO staff 
designed and launched a plan to eliminate the backlog by the end of FY 2011. During FY 2011, 
CRCL accelerated the plan and set a new, even more aggressive, completion date. By June 
2011, thanks to the strategic focus and unflagging effort by CRCL, the merits FAD backlog was 
gone for the first time in DHS's history. 

In addition to focusing on eliminating the backlog of old merits F ADs, CRCL concurrently 
emphasized the importance of timely adjudicating incoming merits FADs. In FY 2010, CRCL 
issued only 17 merits FADs within the 60 days required under regulation, and in FY 2009, 
CRCL had timely issued only 16 merits F ADs. However, in FY 2011, DHS timely issued 119 
merits F ADs - 26 percent of the total merits F ADs issued during the year - a 600-percent 
increase in the number of timely merits F ADs over the past fiscal year. Also, as a result of the 
dual focus on backlog elimination and timely FAD issuance, the average number of processing 
days for merits FADs dropped dramatically from 807 days in FY 2010 to 237 days in FY 2011, a 
71-percent decrease. Notably, in a year when an emphasis was placed on backlog elimination, 
the timely issuance of 119 merits F ADs also marks the highest number and highest percentage of 
timely merits FADs in the Department's history. In FY 2012, CRCL will continue to focus on 
timely processing of merits F ADs and CRCL plans to coordinate closely with Component offices 
to facilitate adjudication within regulatory timeframes. See Table 6. 

Table 6: DHS Timeliness for Merits FADs FY 2006- FY 2011 

2006 2007 2008 2009 2010 2011 
Backlo2 at Year End 203 419 568 420 247 0 
Total FADs Issued 266 249 86 303 527 457 
Number Timely Issued 4 4 21 16 17 119 
Percentae:e Timely 2 2 24 5 3 26 
A verae:e Processing Da~s 400 355 545 567 807 237 
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2. Continued Emphasis on Improving Process Efficiencies 

During FY 2011, CRCL 1~ontinued to maximize process efficiencies in order to both eliminate 
the backlog of merits FADs and effectively move on new, incoming complaints. To achieve 
these accomplishments, DHS continued to engage contractor resources throughout FY 2011 to 
supplement internal resources and maintained a dedicated, focused effort on review of the 
contractor-drafted FADs to meet internal expectations for FAD-writing quality and efficiency. 
CRCL staff enhanced existing templates, refined the library of boilerplate language, and 
enhanced a database of applicable legal research and case law. On August 29, 2011, the U.S. 
Office of Management and Budget (OMB) informed DHS that it had cleared DHS's use of a 
revised formal complaint form, pursuant to EEOC' s requirement that agencies track pregnancy 
discrimination cases. In September 2011, CRCL launched a pilot for a revised final action 
format - taking on a judicial dec:ision form and integrating a procedural history and a certificate 
of service. These enhancements allowed for more-accurate analysis, timely processing, and 
tracking of final actions. The revised final action format was fully launched in early FY 2012. 

CRCL also partnered with DHS Operational Components to transition digital solutions into 
standard practices. CRCL and Component offices focused on updating information and 
uploading documents to icomplaints to allow for access to uniform data and documents. 
Operational Components continue to request procedural dismissals and merits FADs via email, 
and CRCL continues to engage in digital review and drafting of decisions. During FY 2011, 
CRCL began using digital signatures and issuing all final actions in an accessible format. These 
digital initiatives allowed CRCL to maximize telework opportunities - initiatives encouraged 
across the Executive Branch during FY 2011. CRCL made effective use of Adobe Connect as a 
resource for holding meetings in a more-effective manner. These digital initiatives enhanced the 
speed and accuracy of case processing and adjudication in FY 2011 and will continue on into FY 
2012. 

3. Initiating Collaboration with Components 

FY 2011 was also a year CRCL engaged in proactive opportunities to create collaboration and 
information-sharing within and outside the Department. In May 2011, CRCL conducted a 
workshop for CBP on hostile work environment law and application. This workshop provided 
an opportunity for both CRCL and CBP to engage in discussion, improve case analysis and 
processing, provide process transparency, and build a stronger working bond between the two 
offices. In August 2011, during EEOC's annual Examining Conflicts in Employment Law 
(EXCEL) Conference, CRCL organized a "meet-and-greet" with EEO staff from U.S. 
Immigration and Customs Enforcement (ICE), FEMA, FLETC, and TSA. This informal 
gathering and in-person introduction paved opportunities for closer working relationships 
throughout the year and will be used as a platform for a potential DHS forum during the EXCEL 
Conference in FY 2012. In May and June 2011, CRCL provided individualized icomplaints 
training to ICE employees in Bloomington, Minnesota, and in Washington, D.C., in efforts to 
reconcile ICE's complaints data and to provide guidance on case management system 
improvements. Similarly., throughout FY 2011, CRCL provided leadership in maintaining data 
accuracy in icomplaints by troubleshooting system functionality problems, conducting data 
accuracy checks and running reports, and providing guidance to address Components' specific 
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needs. Lastly, during FY 2011, CRCL initiated engagement with EEOC OFO to join in the 
EEOC File Exchange (EFX) pilot program - a web-based portal between agencies and EEOC 
OFO's document manag(:ment system. By joining the pilot program and involving Components 
early, CRCL was able to provide valuable input into shaping the design features of EFX so 
Component usage can be more effective. CRCL remains active in an EFX Focus Group created 
to continue to dialogue between EEOC and the user community. 

4. Stability Through Staffing Changes 

CRCL experienced significant leadership staffing changes during FY 2011. Following the 
October 8, 2010, departure of the then-Deputy Officer and Director of the EEO and Diversity 
Section, the Director of the Complaints Management and Adjudication Section (CMAS), briefly 
assumed the role of Acting Deputy Officer until the arrival on November 8, 2010, of a detailee 
from the Complaint Adjudication Office in DOJ's Civil Rights Division, who reported on duty as 
the interim Acting Deputy Officer. On March 28, 2011, the permanent Deputy Officer, Veronica 
Venture, reported on duty at CRCL. The vacant Team Lead in CMAS remains unfilled. 
Notwithstanding the changes in leadership positions throughout the year, CMAS continued to 
maintain high performance and high production. 

Also during FY 2011, CRCL's EEO and Diversity Section, in coordination with the DHS 
Headquarters EEO Offic(: (HQ EEO), completed another successful summer internship 
program. Two legal interns worked with CRCL, engaging in work spanning the entire range of 
the complaint process, including inventory-reduction assignments and initiatives related to EEO 
complaints adjudication. 

B. DRS Operational Components 

DHS Operational Components continued to lean forward with process efficiency initiatives. 
Beginning with a department-wide commitment to maximize utility of the icomplaints enterprise 
database system, all Components have emphasized the importance of data integrity, 
reconciliation, and the timely updating of information and documents. These efforts have 
matured during FY 2011 allowing for quicker and more-reliable conveyance of cases from the 
Components to CRCL for adjudication. These initiatives have also allowed for easier access to 
documents and related reports. These digital process efficiencies continue to be the foundation 
upon which CRCL and Components have built a speedy and collaborative EEO program. 

1. Federal Emergency Management Agency 

Complaint Processing 
FEMA continued to experience delays in conducting investigations in a timely manner due to the 
significant increase in the volume of complaints processed during FY 2009. 4 However, 
beginning in FY 2010, FEMA started noticing a downward trend in complaint filings, and as a 
result, is anticipating that the average timeframe for conducting an investigation will decrease in 
future years. To assist with improving processing time frames, in FY 2011, FEMA issued 
Blanket Purchase Agreements for investigative services with 13 contract EEO investigation 

4 In FY 2009, the closure ofa FEMA facility in Puerto Rico led to the filing of359 individual complaints. 
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companies and FEMA plans to increase its formal complaints staff in FY 2012 with a focus on 
streamlining internal procedures for investigations. 

During FY 2011, FEMA began coordination with CRCL to join the Departmental instance of 
icmnplaints. FEMA and CRCL met to coordinate with the vendor to identify and align the 
operational needs of both icomplaints systems. At the end of the first quarter of FY 2012, DHS 
achieved its goal of having a department-wide comprehensive data system capable of tracking 
and reporting. 

Diversity Management 
In FY 2010, the FEMA Administrator issued a Diversity Action Plan and established a Diversity 
Mwagement Advisory Council (DMAC). In FY 2011, FEMA and the DMAC began 
implementation of the strategies and actions identified in the Diversity Action Plan, which 
includes a comprehensive checklist with 32 strategies and initiatives, many of which have 
already been completed. The DMAC held its annual offsite meeting in August 2011 to 
summarize and document diversity management accomplishments in FY 2010 and FY 2011, as 
well as to establish goals and objectives for FY 2012. 

Services and Proactive Engagement 
FEMA revised its orientation program for new employees in an effort to improve job readiness 
and workforce retention -- ingredients that affect EEO complaint activities. Working with the 
Emergency Management Instituk (EMI) and a private course development contractor, FEMA 
developed "FEMA Mission Readiness" training course (also known as the "E696" course) in FY 
2011. The purpose of this course is to teach new FEMA employees about the agency, its 
mission, its culture, and how to navigate within the organizational structure. Specifically, E696 
is a four-day residential training course held at the National Emergency Training Center (NETC) 
in Emmitsburg, Maryland. Each cohort of students is assigned an Executive Mentor, who is a 
member ofFEMA's Senior Executive Service (SES) and who stays on campus participating as 
both a member of the cohort and an adjunct instructor as warranted during the week. The 
Executive Mentor also serves as a "group mentor" to the students for the next 12 months. The 
class is taught entirely by FEMA Subject Matter Experts (SMEs) and covers 14 Units, including 
courses on basics of emergency management, the purpose and function of the various 
Con1ponents, and achieving work/life balance. E696 contains many team-building and group 
problem solving exercises designed to maximize interaction and discussion. 

2. Federal Law Enforcement Training Center 

Infrastructure 
During FY 2011, FLETC hired a new EEO Director, John Weaver. 

Complaint Processing 
During FY 2011, FLETC completed 7 out of 10 EEO investigations within the regulatory 
timdrame of 180 days, or 270 days with an approved extension. Also during FY 2011, the 
FLETC EEO Office continued to manage the entire investigative process - a process that was 
launched at the beginning of FY 2010. The strategies implemented in this process have 
produced significant improvements in meeting regulatory time frames for completing 
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investigations. Nevertheless, the EEO Office is conducting a comprehensive evaluation of the 
process and procedures used during the investigative phase of the EEO process to determine if 
resources are being used in an efficient and effective manner. FLETC is committed to its goal of 
ensuring that all EEO investigations are completed in a timely manner. In an effort to reach this 
goal, the FLETC EEO Office will continue to work closely with EEO contract investigators, 
Responding Management Officials (RMO), the Human Capital Operations Division (HCOD), 
and the Office of Chief of Counsel (OCC). 

Diversity Ma11agement 
During FY 2011, the FLETC EEO Office, HCOD, and the FLETC Recruitment Council (FRC) 
collaborated to develop, review, and make recommendations regarding the DHS/FLETC 
Workforce Stt'ategy Operational Plan. The plan focused on the following goals: (I) building an 
effective mission focused on a diverse and inspiring cadre of leaders, and (2) recruiting a highly
qualified and diverse workforce, which aligns with both FLETC's strategic plan and recruitment 
plan. This collaboration 1~nsured that specific components of the plan took into account 
FLETC's long-term strategic plarming goals, and that diversity and disability hiring initiatives 
were being addressed. During FY 2011, FLETC 's Operation Warfighter Program - a 
temporary assignment/internship program for service members that are convalescing at military 
treatment facilities in the National Capital Region-had a total of26 participants, 2 of whom 
were hired into permanent positions at FLETC and I of whom was referred to and hired by 
another DHS Component. A Memorandum of Understanding (MOU) between FLETC and Fort 
Stewart, Georgia, created a viable: partnership that has produced a pipeline for veterans and 
created opportunities for wounded veterans to work and develop new skills. 

Services and Proactive Engagement 
FLETC had a I 00-percent participation rate for the FY 2011 No FEAR Act Training, which is 
available on the organization's Learning Management System. The FLETC EEO 
Office is currently reviewing and developing new training materials that will enhance EEO and 
diversity goals. 

3. Headquarters EEO Office 

Infrastructure 
During FY 2011, HQ EEO was directly involved in providing training and career development 
opportunities to staff members of the EEO and Diversity Office, which also resulted in enhanced 
customer service. Work continued on securing full responsibility for ensuring the successful and 
final stage of the transfer of Federal Protective Services (FPS) EEO servicing from ICE to HQ 
EEO. 

Complaint Processing 
HQ EEO achieved noteworthy success during FY 2011 and strongly enhanced the efficiency and 
quality of services to customers, which resulted in the elimination of the backlog of formal 
complaints pending acceptance or dismissal determinations. In FY 2011, HQ EEO showed 
slight increases in the number of EEO cases counseled and formal complaints filed. In FY 2011, 
HQ EEO completed EEO counseling for 88 cases, which represented a slight increase from FY 
2010; of these 88 cases counseled, 86 percent were timely. There was an 8-percent increase in 
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formal complaints filed in FY 2011 (56) compared to the number filed in FY 2010 (52). There 
were a total of34 completed investigations, of which 38 percent were timely. 

Diversity Management 
HQ EEO is specifically riesponsible for developing EEO and diversity policies and procedures 
specific to OHS Headquarters offices; providing EEO and diversity guidance to all headquarters 
executives, managers, supervisors, and line employees; managing the HQ EEO complaints 
process, including EEO counseling, Alternative Dispute Resolution (ADR), and EEO 
investigations; promoting diversity management initiatives, including Special Emphasis 
Programs management to help Headquarters Components recruit, hire, develop, and retain a 
diverse workforce; managing the Headquarters reasonable accommodation process; and 
providing training on EEO and diversity. 

Services and Proactive Engagement 
HQ EEO processed 58 requests for reasonable accommodation for individuals with disabilities, 
including provision of sign language interpreters and eight ergonomic and accessible technology 
assessments, in collaboration with the OHS Office of Accessible Systems and Technology 
(OAST). 

The Informal Complaints Manager conducted New Employee Orientation training for 1,446 new 
employees, providing new employees, supervisors, and managers with pertinent information 
regarding their EEO rights and responsibilities, merit systems principles, and the No FEAR Act. 
Over 120 supervisors and managers were trained on the prevention of unlawful workplace 
harassment. 

During FY 2011, the Fed1eral Women's Program provided several opportunities for employees to 
develop their skills and promote their advancement in the workforce. For example, HQ EEO 
sponsored the Fourth Annual Women's Leadership Forum, which was attended by over 150 
employees. Numerous "Lunch and Learn" programs were also conducted during FY 2011, 
including program topics such as employee benefits, leadership skills needed for the 21st 
century, and maintaining a current resume. HQ EEO hosted monthly Women's Focus Group 
meetings in a continuing dfort to engage women in discussions on the value of setting career 
goals and sharing information on training, education, and career advancement opportunities. 

HQ EEO participated in several career fairs during FY 2011, including the Department of 
Defense's Operation Warfighter Program and the Fort Meade, Maryland, Community Job Fairs. 
The purpose of these events was to share information about OHS and to meet skilled veterans 
and veterans with disabilities interested in working for OHS. The following provides a summary 
of specific activities conducted during FY 2011 : 

• The Selective Plac:ement Coordinator (SPC) participated in the Second Annual Wounded 
Warrior Conference, Ft. Belvoir, Virginia. The presentation included providing training 
on resume writing and offered attendees one-on-one coaching for improving their 
resumes. 

• HQ EEO briefed military service members at the DOD' s Transition Assistance Programs, 
Family and Fleet Center, highlighting: benefits of Federal jobs, the variety of locations 
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where positions are available, and the DHS Headquarters focus on mission critical 
occupations. 

• HQ EEO participated in mock interviews for Wounded Warriors at the OPM, Veterans 
Employment Program Office, Veterans Services. 

• The SPC assisted OPM and the U.S. Department of Labor (DOL), as a member of an 
advisory group, to make recommendations to leaders on a web-based Community of 
Practice for Federal Disability Program Managers and SPCs. 

• The SPC worked with the CRCL Institute on updating the web-based training course, 
"The Road to Success," which is available via the DHS enterprise learning system. The 
course will assist supervisors and managers in developing strategies to attract, hire, 
develop, and retain qualified individuals with disabilities. 

• HQ EEO conduct•~d three workshops on the laws governing reasonable accommodation 
for employees and applicants with disabilities, as well as best practices throughout the 
Federal Govemmc:nt. 

• The SPC provided resume-writing training to over 75 veterans, including veterans with 
disabilities and spouses of the veterans. 

4. Transportation Security Administration 

Infrastructure 
In FY 2011, the TSA Office of Civil Rights and Liberties (OCRL) continued a program of 
effective records management by purging more than 3,000 files of closed cases that were either 
archived or destroyed in accordance with the National Archive Records Administration General 
Record Schedule. 

Technology 
Throughout FY 2011, OCRL updated icomplaints to ensure the accuracy and completeness of 
case tracking data from FY 2002 through FY 2011. This project resulted in more accurate data 
for the fourth quarter No FEAR Act Report and the FY 2011 Annual 462 Report. Close 
monitoring of the icomplaints database will continue through FY 2012 to ensure accurate 
tracking of informal and formal complaints, as well as hearings and appellate matters. TSA 
continues to refine the implementation of thee-File electronic complaint filing program, which 
was initiated in FY 2010, and is estimated to be active by the second quarter of FY 2012. 

Complaint Processing 
OCRL advanced model workplace and human capital goals by helping managers, supervisors, 
and employees resolve EEO workplace conflict and disputes through its Alternative Resolutions 
to Conflict (ARC) program. Initial contacts decreased by 21 percent between FY 2010 and FY 
2011, but informal complaint filings only increased by approximately 6 percent over FY 2010. 
OCRL responded to 593 informal complaints in FY 2011. Even though informal complaint 
filings increased, the mediation resolution rate was 55 percent in FY 2011- an increase of 6 
percent from FY 2010 and above TSA's internal mediation participation goal of 50 percent. 
Overall, when parties participated in mediation in FY 2011, cases were resolved 66 percent of 
the time, which is also an increas" from the number resolved in FY 2010. 
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In OCRL's Formal Complaint Division, complainants filed 439 complaints in FY 2011 - an 
increase of 133 complaints (43 percent) over the 306 complaints filed in FY 2010. For FY 2011, 
the average number of days for completion of investigations was approximately 303 days. 
Although this is an increase over the average for FY 2010, when investigations were completed 
in an average of 239 days, the overall turnaround time is remarkable because OCRL lacked 
contract investigation support for more than four months during FY 2010, and in the process, 
developed a backlog of cases that had to be investigated when support was restored. In addition 
to the 43-percent increas<~ in formal complaint filings, the EEO Specialist staffing level of the 
Formal Complaint Division decreased by 40 percent. TSA responded to these challenges by 
implementing an in-house investigations capability, increasing engagement with complainants to 
proactively manage timeliness efforts, providing on-site training to investigative vendors to 
optimize timely and quality investigative efforts, and aggressively addressing staffing needs. 

Diversity Management 
OCRL markedly advanced TSA's strategic, multi-year goal of achieving a diverse workforce by 
ensuring that the Diversity Advisory Council (DAC) finalized TSA's first Diversity Strategic 
Plan (DSP) and obtained the Administrator's approval. As this effort was realized in advance of 
the President's August 2011 issuance of an Executive Order on "Establishing a Coordinated 
Government-Wide Initiative to Promote Diversity and Inclusion in the Federal Worlforce, "the 
DSP is currently being evaluated to ensure TSA's plan is fully harmonized with OPM guidelines. 
OCRL effectively guided the fomth annual TSA-wide Diversity Day to celebrate the richness of 
diversity and raise awareness and understanding of different cultures represented in TSA's 
diverse workforce. OCRJL also provided substantive leadership and direction to the DAC and 
facilitated the selection and installation ofDAC III in September 2011. 

In July 2011, OCRL implemented TSA's first Diversity Train-the-Trainer program for 12 staff 
members from the TSA Office of Security Operations, Federal Air Marshal Service (FAMS), 
Office oflnformation Technology, and Transportation Threat Assessment and Credentialing 
(TTAC) organization. This program established a cadre of internal TSA Full-Time Equivalent 
(FTE) employees, in lieu of contractors, capable of conducting training. A total of nine 
diversity-focused training events occurred in FY 2011, plus introduction of a transgender 
curriculum, to deliver as needed or when requested by agency management. In October 2011, 
TSA hosted a Special Emphasis Program Managers' Course for DHS and all Components. 

Services and Proactive Engagement 
In FY 2011, OCRL staff provided live EEO training to approximately 3,500 employees, 
including 500 managers and supervisors. The training was provided at 22 airports, 7 F AMS 
offices (including the regular EEO training for each new FAMS class at the Atlantic City 
International Airport (ACY) training facility, and 6 headquarters offices (including the Federal 
Security Director (FSD) Academy). These site visits delivered legally-mandated EEO and civil 
rights training to TSA managers and employees and allowed TSA to comply with Federal 
mandates and EEOC AJs'' orders. During these on-site visits, OCRL also provided EEO-related 
counseling services and intervention support for FSDs and management teams on existing EEO 
related disputes or conflicts. The "in person" training was a supplement to the DHS No FEAR 
Act training provided on-line and required every other year for all TSA employees. TSA also 
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required all new employees to complete the No FEAR Act training within 90 calendar days of 
entering service. 

OCRL provided four one-hour EEO trainings via video teleconference (VTC). All F AMS 
managers and supervisors in all F AMS offices were required to join the VTC and attendance was 
recorded. OCRL assisted! in development of the OCRL-F AMS Liaison positions and assisted in 
the review and selection of the candidates, as well as leading the development and execution of 
the training for the new OCRL-FAMS Liaisons. OCRL also provided four hours of diversity 
training for the FAMS Cincinnati Field Office. 

OCRL continued to administer its training curricula designed to advance diversity and inclusion 
in TSA. TSA OCRL also continued to conduct the full range of affirmative employment 
programs designed to increase awareness and assist with the development and advancement of 
key employee demographics. Related efforts included various programs in partnership with 
DHS and other federal agencies and submission ofreports mandated by Executive Orders, 
Congress, and the EEOC. TSA OCRL prepared numerous briefings for the TSA workforce and 
developed a training module to raise awareness of the cultural sensitivities of the traveling 
public. 

5. U.S. CitizenshiJ~ and Immigration Services 

Infrastructure 
The USCIS Office of Equal Opportunity and Inclusion (OEOI) provides civil rights services to 
USCIS's I0,645 employees. OEOI is led by a Chief and has three divisions: the Complaints 
Resolution Division, the Diversity and Inclusion Division, and the Disability Accommodation 
Program. These divisions perform the following roles: 

• The Chief and her staff provide executive leadership and oversight of all the office's 
activities by managing its internal policies and programs; 

• The Complaints Resolution Division manages the administrative processing of 
discrimination complaints, administers the agency's ADR and anti-harassment programs, 
and provides support to various training initiatives within OEOI; 

• The Diversity and Inclusion Division is responsible for the agency's diversity initiatives, 
affirmative employment program, and special emphasis and outreach initiatives; and 

• The Disability Accommodation Program manages the agency's reasonable 
accommodation program, which includes obtaining accommodation funding, providing 
consultative services to managers and employees regarding disability issues, and 
arranging training on reasonable accommodation procedures and requirements. 

In FY 2011, USCIS established a full-time EEO counselor position to reduce the costs of 
contract counseling and to improve the quality of services provided to its customers. A Special 
Assistant to the OEOI Chief was hired to improve oversight and management of the office's 
programs. 
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Technology 
In FY 2011, 96 percent ofUSCIS supervisors and managers completed mandatory instructor-led 
training on the subject of disability accommodation. Seven videophones were installed in 
meeting and conference rooms to encourage the use of remote video interpreting during meetings 
and trainings. Instructor-led training was also conducted with 14 employees and their 
supervisors to ensure that all parties understood the capabilities and limitations of videophones 
and to provide reminders on communication etiquette with individuals who are hearing-impaired. 
users also identified a need for training in regard to how six blind and low-vision employees 
were using their assistive technology. The Computer/Electronic Accommodation Program 
conducted an assessment of these employees' assistive technology, updated hardware and 
software as needed, and conducted additional on-site training. 

Complaint Processing 
During FY 2011, USCIS counseled 127 cases compared to 197 cases counseled in FY 2010-a 
36-percent decrease. users had a 36-percent decrease in the number of formal complaints filed; 
there were 82 complaints filed in FY 2011 and 129 complaints filed in FY 2010. The percentage 
of complainants in the total workforce dropped to one percent, which was the lowest rate in the 
past five years. Ninety-eight percent of counseling during FY 2011 was completed in a timely 
manner - the best timely processing rate users has had in four years. users also continued to 
process investigations in a timely manner with an average processing time of 134 days from 
filing to completion ofth1~ investigation, as compared to the DHS-wide average of243 days. 

Diversity Management 
In the area of diversity and inclusion, OEOI conducted a qualitative and quantitative analysis of 
diversity in the higher grade levels at USCIS to ensure that any potential EEO barriers were 
identified and addressed. 

Services and Proactive Engagement 
In FY 2011, OEOI re-vamped its ADR program, which resulted in a substantial increase in the 
percentage of employees electing ADR during the pre-complaint process and in the number of 
cases that were resolved at this early stage in the process. In FY 2009 and 2010, approximately 
24 percent and 30 percent:, respectively, of aggrieved employees elected ADR, with 
approximately 20 percent and 30 percent of those cases, respectively, resulting in settlement. 
However, in FY 2011, 44 percent of employees elected ADR, with about 29 percent of those 
cases resulting in settlement. In FY 2011, OEOI revised the ADR request process, which made 
it easier for employees to obtain information about ADR and to make an election. OEOI also 
refreshed its evaluation process to make it easier for participants to provide meaningful feedback 
about their experiences with the ADR process, allowing OEOI to address any perceived 
deficiencies. The results of these surveys, however, showed a decidedly positive response to the 
agency's ADR process. OEOI enhanced management of the process through increased 
communication with participating management officials, mediators, agency counsel, and 
aggrieved employees, in order to ensure the efficiency of the process in the hope that an early 
ADR session would be more likely to result in resolution. As a result of these efforts, over the 
last two years, OEOI has doubled the percentage of individuals who have elected ADR. 
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6. U.S. Coast Guard 

Infrastructure 
During FY 2011, the USCG Civil Rights Directorate (CRD) modernized into a centrally aligned 
national structure, managed by full-time specialists. Initially CRD staff provided civil rights 
services USCG-wide through three regions. Most recently, during FY 2011, USCG added a 
forth region, with additional staff to improve civil rights services to the workforce. 

In FY 2011, the CRD updated its five-year, 2011 - 2016 Strategic Plan, which includes the full 
scope of program-centric. measurable performance elements designed to improve performance 
and services, with the owrarching goal to eradicate discrimination. 

Technology 
During FY 2011, USCG's complaints data was fully uploaded to icomplaints, thereby allowing 
for improved reporting of trends and analyses, as well as facilitating resolution of complaints. 

Complaint Processing 
During FY 2011, the rate of civilian complaints decreased by 4 percent (45 compared with 47 in 
FY 2010). The average number of days pending prior to dismissal of complaints decreased by 
141 days (40 percent)- from 355 days in FY 2010 to 214 days in FY 2011. In FY 2011, the 
number of formal complaints pending at year-end decreased by 9 cases (10 percent) when 
compared to the number for FY 2010. There were no findings of discrimination against USCG 
rendered during FY 2011. 

Diversity Management 
USCG continued to utilize an inter-agency team to identify triggers and barriers to equal 
opportunity. During FY 2011, the CRD conducted eight Equal Opportunity (EO) reviews for a 
variety of locations and unit types. (EO cases apply to military personnel, while EEO applies to 
civilian personnel). Field level Civil Rights Service Providers assisted USCG commands in 
conducting EO reviews in response to local incidents, Defense Equal Opportunity Climate 
Survey (DEOCS) results, community incidents, and information received from other sources, 
including pre-complaint activity. 
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Services and Proactive Engagement 
In FY 2011, USCG was active in a variety of strategic initiatives and practical engagements, 
including: 

• Implemented a strategy aimed at recognizing management officials who exhibited 
exemplary equal opportunity behaviors and practices. Based on reviews of management 
officials' reactions to various situations in EEO and EO cases, the CRD staff identified 
and recognized three management officials for their commendable behavior. The first 
rnanagement official was recognized for taking an active role and achieving a successful 
outcome in reconciling a complaint. A second official was recognized for holding 
individuals accow1table for their positive or negative EEO behaviors. A third official was 
recognized for engaging in EEO leadership in Social Climate (community) matters. The 
CRD worked with the recipients' staffs and made appropriate and high-visibility award 
presentations, to include the USCG Commandant conferring the award to one of the 
recipients. 

• Published and distributed A Civil Rights Guide for Managers, a pocket-sized booklet, 
which provides an easy reference for equal opportrmity information, to 3,485 USCG 
supervisors and managers .. The booklet included information on the following: the Equal 
Opportunity Missiion, harassment procedures, military and civilian complaint processes, 
climate survey requirements, and contact information. 

• Produced a brochure to promote awareness of ADR and delivered an ADR briefing at the 
Commandant's w1~ekly leadership meeting. 

• Produced 12 editions of the monthly newsletter, Civil Rights On Deck, which contained 
best practices and solutions and was distributed to the entire USCG workforce and key 
stakeholders. 

• Implemented tools and offered training to all staff having roles in resource management. 
A monthly spend-down report was established, specifically tailored to CRD so that 
managers could gauge resource levels and be accountable for funds rmder their charge. 
Additional training was provided to administrative personnel, and Standard Operating 
Procedures (SOP) were developed for progr=ing expenses in a timely manner. This 
activity has continuously improved over the two years since the directorate was 
reorganized, and has resulted in a higher level of understanding by non-financial 
managers of fiduciary responsibilities. The training has greatly stabilized CRD' s overall 
spend-down rate and facilitated the flow of frmds to support field level requirements. 

• 3 71 Coast Guard commands requested climate surveys, of which 299 met the 
participation requirements (16 or more personnel). This total was significantly higher 
than FY 2008 (95). 

• Continued improvement and development in educating the workforce and eliminating 
real or perceived discriminatory practices. These efforts include the following: 

o Defense Equal Opportunity Management Institute (DEOMI) Organizational 
Climate Survey (DEOCS). This annual survey is a tool to aid management in 
measuring an office's civil rights climate and organizational effectiveness. 

o Command Checklist. The annual compliance report is designed to ensure that 
USCG officials are aware and knowledgeable of their EEO responsibilities. 
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During FY 2011, the compliance template was updated to include outreach and 
ADR elements. 

7. U.S. Customs and Border Protection 

Infrastructure 
CBP's Office of Diversity and Civil Rights (DCR) provides civil rights services to nearly 60,000 
CBP employees and is composed of an Executive Director and three divisions: Headquarters, a 
Complaints Processing Center and regional offices. It also has a Mediation Program. Below is a 
brief description of each category and its role: 

• The Executive Director provides executive leadership and oversight for the effective 
establishment and management of internal policies and programs. 

• The Field Directors report to the Deputy Director, DCR. These positions oversee and 
manage two regional offices. Currently, the DCR Office has four regions (Northeast, 
Southeast, Northwest, and Southwest). The two Field Directors (East and West) are 
responsible for all field activities. 

• The Assistant Field Directors manage the local equal opportunity officers who are 
responsible for providing leadership and support for DCR programs in their assigned 
areas. DCR provides field staff services to all CBP Offices. 

• The Complaints Processing Center, located in Oakland, California, is managed by a Field 
Director and is responsible for managing the formal EEO complaint process. The Field 
Director reports to the Deputy Director, DCR. 

• DCR Headquarters, located in Washington, D.C., includes the Policy and Program 
Operations Division and the Diversity and Compliance Programs Division, which both 
provide services to customers in the field. The Diversity and Compliance Programs 
Division is responsible for diversity and inclusion, affirmative employment, and special 
emphasis and outreach initiatives. The Policy and Program Operations Division responds 
to executive correspondence, maintains the office budget, provides technical support to 
the field directors and regional offices on reporting requirements, and maintains the DCR 
webpage. 

Complaint Processing 
In FY 2011, CBP had a 12-percent increase in the number of EEO cases counseled compared to 
the number counseled in FY 2010. Of the 574 cases counseled in FY 2011, 100 percent were 
timely. In FY 2011, 328 formal complaints were filed- an increase of 6 percent from FY 2010, 
when 309 complaints were filed. The number of investigations completed increased by 9 percent 
in FY 2011, when 268 investigations were completed, compared to 247 investigations in FY 
2010. In spite of an 8-percent increase in the number of complaints requiring investigation, CBP 
completed 99 percent of its investigations within the regulatory timeframe in FY 2011, compared 
to the 98-percent timely rate achieved during FY 2010. In FY 2011, there were 123 merits F ADs 
issued, which was a 23-percent increase from FY 2010, when 100 merits FADs were issued. 

34 



Diversity Management 
It is the policy of CBP to treat all employees, members of the trade and traveling public, and 
individuals detained for law enforcement purposes, with dignity and respect. At CBP, diversity 
is considered a tool for ac:hieving readiness and accomplishing the core mission. CBP's mission 
- protecting the Nation -- is global in nature. CBP' s workforce - Air and Marine Interdiction 
Agents, Border Patrol Agents, Customs and Border Protection Officers, and mission support 
staff- must interact with a diverse population each and every day. To maintain status as a 
high-performing federal law enforcement organization, it is imperative that CBP build and 
maintain a talented and diiverse workforce to protect and safeguard our Nation. By reflecting 
America's diversity, CBF''s workforce can provide a wider range of ideas and solutions aimed at 
protecting and securing our Nation. This responsibility is not limited to managerial actions 
regarding recruiting and •~mployment; CBP works to dispel stereotypes and to build a work 
environment that is based on mutual respect. CBP holds employees to a commitment to provide 
fair and equal access to the privileges and benefits of employment based solely on individual 
merit while requiring personal accountability and integrity in all aspects of the law enforcement 
mission. To meet this commitment, CBP works to create a work environment that recognizes 
diversity and fosters inclusion and equal opportunity regardless of an individual's race, color, 
national origin, religion, sex, age, disability, status as a parent, sexual orientation, or genetic 
information. 

Services and Proactive Engagement 
During FY 2011, CBP began implementation of a five-year strategic plan for DCR. A DCR 
Newsletter was launched and disseminated to the workforce to make them aware ofDCR's role 
to develop, establish, and administer all CBP policies, implementation guidelines, standards, and 
programs necessary to ensure compliance with federal civil rights and civil liberties laws, 
executive orders, and relevant federal policies. CBP implemented a Minority-Serving 
Institutions Implementation Plan to build partnerships with Minority-Serving Institutions (MS!) 
to create a diverse pool of candidates by ensuring students receive experience through 
internships and career experience programs. In support of the MS! Implementation Plan, DCR 
targeted 27 Historically Black Colleges and Universities (HBCU) and 7 Tribal Colleges and 
Universities (TCU). The FY 2011 MS! initiative now includes Women's Colleges, Hispanic 
Serving Institutions, and universities with students with disabilities. 

Through CBP monthly observance activities, Diversity and Inclusion Committee (DIC) 
volunteers and employees around the Nation continue to cultivate a culture where similarities 
and differences of individuals are respected and valued. CBP is using DIC volunteers and 
designees across the country to help build diversity through increased cultural awareness, 
education, and appreciation of differences. During FY 2011, DIC volunteers sponsored 
numerous cultural and enrichment programs and activities. 

CBP increased the numb~:r of workplace diversity awareness programs from 662 in FY 2010, to 
899 in FY 2011, which represents a 36-percent increase. In just one year, CBP employee 
participation, support, and attendance at programs and events increased by 43 percent in FY 
2010 from 43,IOO to mon: than 61,573 in FY 2011. DIC volunteers also collaborated with local 
community organizations at nearly 491 community outreach events to educate the public about 
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CBP's mission and career opportunities that included high schools, colleges, churches, and 
community organizations throughout the Na ti on. 

CBP is committed to inv<:sting in the leadership development of all its managers and supervisors. 
All new supervisors are ri~quired to complete EEO Awareness Training during mandatory 
Supervisory Leadership Training held at the CBP Leadership Academy. During FY 2011, 4,917 
new supervisors completed this training on various dates throughout the year. Nine hundred 
supervisors and managers were trained by DCR staff members in supervisory EEO Awareness 
Training sessions conducted at various duty posts across the country. The supervisory EEO 
awareness curriculum includes instruction on the topics of diversity and inclusion, affirmative 
employment, and reasonable accommodation. 

CBP continues to participate in the Department of Defense's Operation Warfighter initiative. 
During FY 2011, CBP provided seven temporary assignments in this program. 

During FY 2010, CBP established an EEO toll free number and a designated electronic mailbox 
for individuals to initiate requests for EEO counseling. Both methods were established to 
provide a more efficient manner to initiate requests for pre-complaint EEO counseling and to 
assign, facilitate, and track requests. CBP received a total of 268 messages from the toll free 
number. DCR launched a communication plan to notify the workforce of these additional 
methods for seeking EEO counseling, including posting to the Information Display Systems for 
the Offices of Field Operations artd Border Patrol, mass mailings, and posting messages on 
employees Leave and Earning Statements and on the Intranet. 

In FY 2011, CBP conducted a Management Assurance Review at 34 operational locations 
around the Nation. The reviews, conducted by CBP' s Office of Internal Affairs Management 
Inspection Division, resulted in 28 reports, which assessed that CBP achieved less than 100-
percent compliance in its No FEAR Act mandatory training requirement. To address the 
findings of less than 100-percent compliance for CBP employees completing No FEAR Act 
training in FY 2011, CBP's Office of Diversity and Civil Rights has identified a series of steps to 
ensure CBP's full compliance, and will work with the Office of Training and Development to 
implement these steps. 

8. U.S. Immigration and Customs Enforcement 

Infrastructure 
In March 2011, ICE appointed Scott Lanum as Assistant Director for Diversity and Civil Rights. 
With the appointment of the new Assistant Director, the Office of EEO and the Office of the 
Chief Diversity Officer merged to form the Office of Diversity and Civil Rights (DCR). Since 
the Assistant Director's arrival, he has conducted organizational briefings with several senior 
program office executive directors. The Assistant Director will continue providing briefings to 
each senior program official on a quarterly basis. On August 1, 2011, the DCR hired three new 
employees in the positions of Chief, Complaints and Resolution Division; Chief, Diversity 
Division; and Chief, Complaints Management Branch. In FY 2011, DCR redesigned its 
complaints and ADR programs from a compartmentalized strategy to a "cradle-to-grave" 
approach. This redesigned process improves customer service by providing the same EEO 
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Specialist to individuals throughout the process. This redesigned approach became effective on 
October I, 2011. 

Technology 
During FY 2011, ICE successfully reconciled all complaint data housed in icomplaints to ensure 
100-percent reporting accountability. Since transitioning to icomplaints, ICE conducted several 
training sessions for the EEO staff to facilitate understanding and system knowledge. 

In May 2011, ICE EEO Specialists attended the 2011 EEOC Training Institute Webinar series 
entitled, "EEOC's New Regulations: Implementing the ADA Amendments Act." The training 
provided guidance on major changes to the Americans with Disabilities Amendments Act. On 
August 23, 2011, Nancy Lee Jones, J.D., provided an overview on the Genetic Information 
Nondiscrimination Act (GINA) to DCR staff. DCR included partners from the Offices of 
Principal Legal Advisor (OPLA), Human Capital, and Employee Labor Relations to participate 
and receive an advanced overview of GINA. ICE participated in the EEOC EFX pilot. The EFX 
portal allows for the electronic exchange of documents related to federal sector EEO complaints 
and provides two-way communication with EEOC and agencies on hearings and appeals. ICE 
enhanced its transmittal of documents more efficiently by using EFX. 

Complaint Processing 
In FY 2011, ICE continm:d to maintain a strong complaint processing program. In FY 2011, the 
ICE Complaints and Resolution Division timely counseled 218 of its 263 pre-complaints (83 
percent), as compared to FY 2010 when 191ofits total 209 pre-complaints were timely 
counseled (91 percent). During the same period, ICE received 174 formal EEO complaints filed 
by individuals. This repn!sents a decline of 11 percent ( 122 cases) in formal complaints filed 
this period, as compared to the number filed in FY 2010. ICE's formal complaint program 
achieved timely completion of66 of the 98 (67 percent) EEO investigations, as compared to FY 
2010 when only 69 of the 136 (51 percent) EEO investigations were timely completed. Fourteen 
formal complaints were dismissed by DHS CRCL, with an average processing time of 122 days. 

A review of the complaints filed during FY 2011 indicates no changes in the numbers or types of 
bases and issues raised in FY 2010 complaints. The top three bases of discrimination complaints 
filed were age, reprisal, and sex. The top three issues were non-sexual harassment, terms and 
conditions of employment, and promotion/non-selection. 

The ICE ratio of complainants to its workforce of 20,300 is I percent. ICE had no findings of 
discrimination in FY 2011. 

Diversity Management 
ICE's Diversity Management (DM) is responsible for Diversity Outreach, Strategic Recruitment, 
Model Workplace Program, Diversity Consultants, and the Disability Program. During FY 
2011, ICE hired 41 employees through the Department of Defense's Operation Warfighter 
program. Further, ICE developed a new SOP for requesting and providing reasonable 
accommodation, an anti-harassment (Prevention of Sexual Harassment - POSH) policy, and 
"Disability 1 O l" curriculum. The SOP, anti-harassment (POSH) policy, and curriculum will be 
deployed to ICE management and employees. 
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Also during FY 2011, ICE participated in the following: 6 outreach events targeted at 
individuals with disabilities and disabled veterans, 19 general recruitment events, and 9 job fairs. 
ICE's Reasonable Accommodation Program successfully transitioned from the Complaints 
Management Division to the Office of Diversity Management to better align program 
responsibilities and functions. 

9. U.S. Secret Service 

Infrastructure 
During FY 2011, an additional EEO Specialist position was added to the EEO Office based on 
increased workload and related resource needs. One EEO Specialist position was successfully 
re-classified as an entry-level, upward-mobility position under a Schedule A appointment 
authority. The EEO Office also participated in the Balanced Workforce Strategy process by 
reviewing and assessing the professional services of several EEO contracts in order to identify 
whether some functions currently being performed by contractors should be converted to federal 
employee positions. 

EEO Complaint Processing 
During FY 2011, out of the total workforce population of7,035 employees, 46 (less than 1 
percent) individual pre-complaints were initiated. Of those 46 pre-complaints, 9 were either 
settled or withdrawn, and 3 were pending a decision. The remainder filed formal complaints. 
During the final quarter of FY 2011, the Office of Equal Oppor.tunity conducted a follow-up of 
the FY 2010 EEO Assessment of the Office's internal program operations. The follow-up 
assessment revealed that lhe implementation of EEO program benchmarks, performance metrics, 
and certain management controls have resulted in significant improvements in the overall 
performance of the EEO program. Specifically, significant improvements were shown in areas 
of timely processing pre-complaints within 30 days and acknowledging all formal complaints 
within I to 5 days of receipt. Significant improvement was also made in accepting formal 
complaints within 30 days, because USSS no longer contracts this function to outside 
contractors. Prior to the implementation of these corrective measures, over half ofpre
complaints took 90 days or longer to process in comparison to FY 2011, where only 5 percent of 
pre-complaints took 90 days or longer to process. In the area of timely conducting EEO 
investigations, USSS showed marked improvement in timely completion of investigations from 
FY 20 IO to FY 2011. In FY 2010, USSS timely completed 18 percent - 2 of 11 investigations. 
In contrast, in FY 2011, USSS improved its timely completion rate to 42 percent - 8 of 19 
investigations. Of the 8 timely-completed investigations, 6 investigations were initiated and 
concluded in FY 2011; notably, tl1ese 6 investigations were conducted in an average of 189 days. 
All cases files were submitted to EEOC in response to hearing requests or appeals within 15 days 
of notification. 

Services and Proactive Engagement 
During FY 2011, the Office of Equal Opportunity continued to conduct numerous EEO 
briefings. In particular, training was provided to managers, supervisors, and recruiters in the 
areas of reasonable accommodation and disability awareness. Training modules included 
information on Management Directive 715, reasonable accommodation for religion and 
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individuals with disabilities, valuing and managing diversity, affirmative employment program 
initiatives, special emphasis programs, prevention of sexual harassment, hostile work 
envirorunent, alternative dispute resolution, and the Notification and Federal Employee Anti
Discrimination and Retaliation Act. Information was also provided on the Department of 
Defense, Computer Electronics/Accommodation (CAP) Program. The EEO Office also 
continued its role in providing training during the Cultural Diversity and Inclusion seminars that 
are sponsored four to six times during the calendar year by the Diversity Management Program. 

The Human Resources and Training Recruitment Division established a Disability Working 
Group that consists of representation from the Recruitment Division, Personnel Division, and 
Equal Employment Opportunity Office. This group was established in response to issues noted 
by applicants with disabilities during the application and hiring process. The Disability Working 
Group is in the final stag<:s of creating an internal video geared toward educating hiring officials 
and human resource personnel on how to overcome challenges associated with interviewing 
individuals with disabilities, especially those with targeted disabilities. 

In support of Executive Order 13548, the USSS Director issued a new policy statement on 
Increasing the Employment oflndividuals with Disabilities and Targeted Disabilities. Consistent 
with this policy statement, a five-year hiring initiative was established to increase the 
employment of individuals with targeted disabilities to a representation of two percent over the 
next five years in the Administrative, Professional, and Technical occupations. This objective 
has the potential to bring the representation of individuals with targeted disabilities into 
compliance with EEOC guidelines. 

Guidance was also issued by the USSS Director encouraging hiring officials to support the 
Nation's eligible veterans by utilizing the various special hiring authorities to appoint qualified 
veterans. This also supports the Secretary's initiative to employ 50,000 veterans in the 
Department by the end of calendar year 2012. 

Diversity Management 
Each year, the Human Resources and Training, Diversity Management Program (DMP) hosts its 
"Conference on Cultural Diversity and Inclusion" for employees within the Special Agent, 
Uniformed Division, and the Administrative, Professional, and Technical ranks. The conference 
consists of three 2 Vz-day integrated employee-focused sessions and two supervisory sessions. 
This conference is held at the USSS headquarters building. During the conference, employees 
are provided an opportunity to heighten their diversity awareness and communication skills, thus 
allowing each individual Ito effectively connect with a variety of audiences so the agency's 
personnel are able to successfully communicate urgent issues, messages, and procedures. The 
conference also focuses on the key principle of inclusion and enables participants to identify 
behaviors and actions that suppon the agency's inclusion and engagement goals. At the end of 
these sessions, each attendee completes an Action Commitment Plan, which identifies 
measurable actions they commit to take in their jobs to support the USSS mission in a more 
effective manner. 

During the month of July 2011, the USSS held its first annual Unity Day Program. Unity Day, 
established by the Office of Equal Opportunity, is a period of time set aside to recognize and 
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celebrate the unique diversities that make up the USSS workforce. Through this initiative, the 
agency has combined the federally recognized ethnic observances and other cultural events under 
one umbrella. As part of the Unity Day program, participants were educated using various 
information vehicles such as static displays, workshops, guest speakers, seminars, presentations, 
demonstrations, ethnic food samplings, and various other cultural activities. This event allowed 
the entire USSS team to folly participate in a wide variety of planned events. USSS Unity Day 
will be held annually with the support and involvement of the entire agency. 
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APPENDIX 1 

DHS No FEAR Act Federal District Court Data 

for FY 2011 



Number of cases 
filed, pending, 
or resolved 

Cases pending 
hearing 
Cases 
heard/pending 
decision 
Decision issued 
in favor of the 
Complainant 
(either in its 
entirety or 
partial) 
Decision issued 
in favor of the 
Agencv 
Arbitration/ 
Mediation 
Settlement 
Anneal 
Remand 
Amount of 
Reimbursement 
Amount of 
Reimbursement 
for Attorney 
Fees 

FY11 Annual No FEAR Act Report - Federal Court Cases 
Department of Homeland Security 

October 1, 2010 - September 30, 2011 

Number of Cases Filed in Federal Court, 
Pending or Resolved Under Section 724.302(a)(l) 

TITLE V!II ADEA EPA 
REHABILITATION 

ACT 
143 51 0 31 

Number of Cases and Reimbursement by Status 
Under Section 724.302(a)(J-2) 

TITLE VII ADEA EPA 
REHABILITATION 

ACT 
84 29 0 15 

9 2 0 2 

1 0 0 0 

41 14 1 13 

0 0 0 0 

14 1 0 3 
3 1 0 I 
0 0 0 0 

$2,553,500.00 0 0 $7,500.00 

$336,000.00 $10,000.00 0 $135,000.00 

GINA WHISTLEBLOWER 

0 4 

GINA WHISTLEBLOWER 

0 2 

0 1 

0 0 

0 2 

0 0 

0 0 
0 0 
0 0 
0 0 

0 0 



Number of Employees Disciplined in Cases Under Section 724.302(a)(3) 

TITLE vn ADEA EPA 
REHABILITATION 

GINA WHISTLEBLOWER 
ACT 

Reorimand 0 0 0 0 0 0 
Suspension I 0 0 0 0 0 
without oav 
Reduction of 0 0 0 0 0 0 
m-ade or oav 
Removal 0 0 0 0 0 0 

Number of Empl~yees Disciplined, Whether or Not in Connection with Federal Cases 
Under Section 724.302(a)(5) (i.e. Including EEO Administrative Cases) 

TITLE VU ADEA EPA 
REHABILITATION 

GINA WHISTLEBLOWER 
ACT 

Reorimand I 0 0 0 0 0 
Suspension 0 0 0 0 0 0 
without oav 
Reduction of 0 0 0 0 0 0 
grade or pay 
Removal I 0 0 0 0 0 



APPENDIX2 

DHS No FEAR Final Year End EEO Data 

for FY 2006-2011 



DHS Equal Employment Opportunity 
Data Posted 

Pursuant to the No Fear Act: 

For 4th Quarter 2011 for period ending 
September 30, 2011 

I Comp arative Data 

Complaint Activity r-Previous Fisc~l Ye 

I r 2006 I 2007 1 200812 

~D•t• ~= -~ 2011 Thru09-30 
009 2010 

I Number of Complaints Filed I i 083 I 1086 I 1145fl 

I Number ofComplainan~ 1010 i 1045 ! 1099f14o 

I Repeat Filers I 54 I 42 I 52 T 

45711194 

4olfU36 

56145 

Com 

is cal 

parative Data 

Year Data 
Co01plaints by Basis I 

I Previous F 

Note: Complaints can be filed 

2009 2010 
,
1 
alleging multiple bases. The sum 

2006 2007 
: of the bases may not equal total 

2008 

I complaints filed. 
I 

I 
'Race 
I 

1 326 I 368 I 298 361 386 

1283 

1220 

63 

2011 Thru09-
30 

379 

I 

I 

I 





Duty Hours 14 22 15 14 18 26 

Evaluation Appraisal 36 38 40 57 67 83 

Examination/Test 8 8 5 3 5 4 

Harassment 

Pay (Including Overtime) 28 25 27 20 19 31 

Promotion/Non-Selection 287 277 248 241 227 218 

Reassignment 

- · ; · 'l; · ti ""· • · r'" , r-... "· ..... " · . .. - l . · · ~ ' -1 , ~ 1 • • :: , • io. ~,.. • , • ~ r~ , · .. ..;, t l ""'· ~· • -; ;1., .. > •. _ ~ -•. J 

"•i:"-~ . ~_;.... ~ . ' . -"' ; •. _r '~ 
- . " • " - -....!:~ ' • - ,, 

Reasonable Accommodation 34 43 47 40 35 53 

Reinstatement 4 4 2 7 5 6 

Retirement 4 5 2 5 7 7 

Termination 136 135 112 137 164 154 

Terms/Conditions of 116 142 108 404 151 204 
Employment 

Time and Attendance 42 36 54 29 41 37 

Training 29 26 23 22 31 29 

Other 28 35 44 373 0 14 

Comparative Data 

Processing Time Previous Fiscal Year Data 2011Thru09-

2006 2007 2008 2009 2010 30 

Complaints pending during fiscal year 

Average number of days in 406 311.5 249.9 248 257 238.03 
investigation 



Average number of days in 326 428.1 296 3JO 411 263.49 
final action 

Complaint pending during fiscal year where hearing was requested 

Average number of days in 338 242.5 259.4 349 231 235.25 
investigation 

Average number of days in 48 72.5 64 399 24 28.99 
final action 

Complaint pending during fiscal year where hearing was not requested 

Average number of days in 413 347.3 312.8 755 275 240.13 
investigation 

Average number of days in 443 587.6 660.5 971 577 377.76 
final action 

Comparative Data 

Complaints Dismissed by Previous Fiscal Year Data 2011Thru09-Agency 

2006 2007 2008 2009 2010 30 

Total Complaints Dismissed by 304 187 247 204 550 163 
Agency 

Average days pending prior to 254 257 220 241 385 154 
dismissal 

Complaints Withdrawn by Complainants 

Total Complaints Withdrawn by 81 96 109 77 92 96 
Complainants 

Comparative Data 
Total Final 

Agency Actions Previous Fiscal Year Data 2011Thru09-
30 Finding 2006 2007 2008 2009 2010 

Discrimination 
# % # % # % # % # % # O/o 

I ~ 
"" -

llli 
'1'\J 

~ Total Number 
29 . 12 21 23 l·t• 17 - 13 

Findings , 

Without 4 14 2 17 0 0 1 4 1 6 2 15 
Hearing 



With 
25 86 10 83 21 100 22 96 16 94 11 85 

Hearing 

Findings of Comparative Data 
Discrimination 
Rendered by 

Basis 
Previous Fiscal Year Data 2011 Thru09-

30 
Note: 2006 2007 2008 2009 2010 
Complaints can 
be filed alleging 
multiple 
bases. The sum 
of the bases may # % # % # % # O/o # % # O/o 

not equal total 
complaints and 
findings. 

Total Number 
29 

Findings 

Race 21 72 3 25 7 33 8 35 2 12 4 31 

Color 2 7 0 0 3 14 3 13 0 0 2 15 

Religion 1 3 1 8 5 24 3 13 1 6 2 15 

Reprisal 10 34 6 50 5 24 11 48 8 47 4 31 

Sex 10 34 7 58 7 33 8 35 4 24 1 8 

National 
1 3 1 8 8 38 4 17 0 0 1 8 

Origin 

Equal Pay 
0 0 0 0 0 0 0 0 0 0 0 0 

Act 

Age 5 17 2 17 4 19 5 22 3 18 1 8 

Disability 3 10 0 0 2 10 5 22 6 35 4 31 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

Race 18 86 2 50 7 100 8 100 2 100 4 36 



Color i 1 15ofc> I o I 3 i 100 f31100f01 o I 2 I 18 
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I 0 
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0 
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J Disciplinary Action 

I Demotion I 0 FlOT I 0 0 0 0 2 9 0 
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I Removal I 0 FlOTOf2fiOlif4Tol 
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' 
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2 15 I 
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------·----
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1 Training I 0 /olOT 0 I 0 I 0 i 1 I 4 I 2 12 0 
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I Awards 
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I Harassment 
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o I o I o I o I o I o j 1 50 0 

~~loloGToF 
J Sexual J 2 Fl 
J,_M_e-dic-al----+---

1
· Floo . 

I Examination 
' 

Pay (Including 
Overtime) 1Fl~ 1 1~\ofo 0 0 

,_P_ro-mo-ti-on/N-on----+--l-O Floo ~ 
I Selection "" I ' 2 l~F-15Ff6 100 

0 

0 

27 

0 

0 

0 

0 

I 
\ Reassignment \ 
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U.S. ~partment of Homt!laod Sttnrity 
Washington, DC 20528 

, ~'"- Mail Stop 0191 
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The Honorable Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 



 



PERSONNEL AND 
READIN~SS 

UNDER SECRETARY OF DEFENSE 
4000 DEFENSE PENTAGON 

WASHINGTON, D.C. 20301-4000 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Chairwoman Berrien: 

Enclosed please find a compilation of Fiscal Year 2012 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

If you have any questiom. about this submission or require more information, please 
contact Mr. James Love at 703-571-9331 or atjames.love@osd.mil. 

Enclosure: 
As stated 

Sincerely, 

Clarence A. Johnson 
Director 
Office of Diversity Management and 

Equal Opportunity 

I'. ''. ,-, - , , 

<.I ·( ' '' I 

.- 1·-; '.,/·_-, 

mailto:james.love@osd.mU


Department of Defense 

Office of Diven;ity Management and Equal Opportunity 

4000 ])efense Pentagon, Room 5D641 

\Vashington, DC 20301-4000 

Fiscal Year 2011 

Report to Congress 

Notification and :Federal Employee Antidiscrimination and 

Retaliation Ac:t of 2002 (No FEAR Act), P.L. 107-174 



INDEX OF DoD COMPONENT FYll NO FEAR REPORTS 

Component: 

• Army & Air Force Exchange Service (AAFES) 
• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DF AS) 
• Defense Human Resources Activity (DHRA) 
• Dt::fense Intelligence Agency (DIA) 
• Dt::fense Information Systems Agency (DISA) 
• Defense Logistics Ag1!ncy (DLA) 
• De:fense Media Activity (DMA) 
• Department of Defense Education Activity (DoDEA) 
• Department of Defense Inspector General (DoDIG) 
• Defense Security Service (DSS) 
• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
• Missile Defense Agency (MDA) 
• National Geospatial-Intelligence Agency (NGA) 
• National Security Agency (NSA) 
• TRJCARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services Lniversity of the Health Sciences (USUHS) 
• Washington Headqua1ters Services (WHS) 

DIrobin
Highlight



DEFENSE INTELLIGENCE AGENCY 

WASHINGTON, D.C. 20340-5100 

MR 1 6 2012 

U-0211-12/EOl 

To: Office of Diversity Management & Equal Opportunity, OSD 

Subject: Defense Intelligence Agency 2011 No FEAR 

References: a. Subject as above 
b. Public Law 107-174, Title II 
c. 5 CFR § 724 

1. The Defense Intelligence Agency is pleased to submit this annual report in accordance with 
Section 5, Part 724 of the Code of Federal Regulations (5 CFR § 724), Implementation of Title II 
of the Notification and Federal Employee Antidiscrimination and Retaliation (NO FEAR) Act. 

2. In accordance with 5 CFR § 724.302(b ), this report also provides information for the data 
elements in paragraph (a) of 5 CFR § 724 for each of the five fiscal years preceding this report, 
to the extent that such data is available. 

3. The point of contact for this issue is Ms. Sharon Taylor, Chief, Complaints Management 
Division, Equal Opportunity and Diversity Office, (202) 231-8178. She is available to work 
with you and your staff on all associated details. 

1 Enclosure 
DIA No FEAR Report 

(, ,~Jjguv-
nsa E. Ferro 
Chief, Equal Opportunity and Diversity Office 
Defense Intelligence Agency 



Executive Summary 

The No FEAR Act is intended to reduce the incidence of workplace discrimination within 
the Federal government by holding agencies more accountable. The No FEAR Act 
requires the reporting of specific information relating to the agency's EEO complaint 
activity, including Federal district court cases, as well as analysis of trends, causation, 
and knowledge gained. 

During FY 2011, the Defense Intelligence Agency had 5 cases in Federal court, pending 
under the various laws covered in the No FEAR Act. Of those 5 cases pending, all 5 were 
filed in previous fiscal years. No court decisions have been rendered in the cases on the 
merits, but 2 cases were dismissed with prejudice due to settlement. This leaves only 3 
cases pending in Federal court. The Agency was not obligated to reimburse the 
Judgment Fund. Furthermore, no employees were disciplined for discrimination, 
retaliation, harassment, or any other infraction of any provision oflaw covered by the No 
FEAR Act, whether or not in connection with Federal cases (i.e., including EEO 
administrative cases). 

During FY 2011, DIA received a total of 31 formal EEO complaints - a decrease of 5 
complaints from FY 2010. The complaint activity remained relatively consistent with 
respect to the bases of discrimination alleged. Harassment comprised the largest category 
of issues of alleged discrimination in FY 2011 with 23 complaints; 19 were non-sexual 
harassment. This is an increase from FY 2010, where 13 complaints were filed on the 
issue of harassment; 12 were non-sexual. The second most frequently raised issues, all 
reported with equal frequency, were promotion/non-selection, terms/conditions of 
employment, and training. 

On the report question, "Processing Time, Average number of days in final action", there 
was a marked decrease in the number of days the Agency takes to issue a final action 
upon receipt of an EEOC hearing decision, from 24 days in FY 2010 to 17 days in FY 
2011. 

During FY 2011, the average number of days it took the Agency to dismiss a complaint 
was 51 days. This is a marked decrease from FY 2010, in which it took an average of 
117 days for the Agency to dismiss a complaint. 

The Agency had one finding of discrimination in FY 2011. However, the Agency is 
currently appealing the decision. 1 In the interim, the employee was reinstated, without 
back pay or remuneration of attorney's fees, pending the final decision upon appeal. 
Judgment on this case was issued on 29 September 2011 and found the complainant was 

1 This case is not reflected on the FY 2011 462 Report pursuant to FY 2010 EEOC Form 462 Instruction 
Manual, Part VI - Section C, which states, "[Final Agency Orders] are those decisions wherein the agency 
issues an order either fully implementing an administrative judge's (AJ) decision (Section C.1) or no fully 
implementing the AJ decision (Section C.2) and filing an appeal with the EEOC." 



discriminated against for her race (African American), sex (female) and reprisal (prior 
EEO complaint), when she was terminated on 3 April 2009. 
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I. Results/Data Report 

A. Current Status of EEO Programs and Overview of Initiatives 

The Agency instituted new training, Disability 201, which was designed to bridge the 
knowledge gap that exists for managers and supervisors with respect to reasonable 
accommodation procedures. It is DIA's goal that all managers and supervisors will 
complete the course by September 2012. 

The Agency's continued integration of EEO into the Strategic Plan was furthered by the 
presentation by EO of a State of the Agency briefing covering the FY 2010 MD-715 
report. This briefing was given to all Agency Deputy Directors and Special Office 
Chiefs. 

During FY 2011, the DIA Director commissioned a Hispanic Representation Study and a 
Women's Representation Study. The Hispanic Representation Study examined outreach, 
hiring, advancement, promotions, professional development, and retention/attrition of 
Hispanics at DIA. The study identified five potential barriers. Barrier elimination 
strategies are currently under development. 

The 2011 Women's Representation Study provided 31 specific recommendations. The 
recommendations fall into four overall categories: 1) need for more data, 2) 
marketing/awareness of current HC programs, 3) increase management emphasis, and 4) 
enhance current HC programs. HC and EO are working collaboratively to develop 
action/implementation plans. 

Flexible workplace arrangements were also identified in the Women's Representation 
Study as a potential initiative to improve recruitment and retention of women. As a result 
of the study and the Director's approval of creating a more robust flexible workplace 
arrangement program, the 2012 - 2017 DIA Strategy Implementation Plan includes a 
draft Agency-wide performance metric requiring DIA to demonstrate its commitment to 
flexible workplace arrangements. 

The percentage of the workforce that was compliant with EO training in FY 2011 was 
25.30% higher than the number in FY 2010. Additionally, the percentage of supervisors 
who were compliant in FY 2011 was 10.40% higher than last year. Furthermore, as a 
newly established initiative, supervisor EO training compliance will be considered in 
determining performance incentives, starting in FY 2012. 

B. Federal Court Cases 

During FY 2011, the Agency had 5 cases in Federal court. All five of these cases arose 
under Title VII. One case was filed in FY 2007, three were filed in FY 2009, and one 
was filed in FY 2010. No court decisions have been rendered in the cases on the merits, 
but two cases were dismissed with prejudice due to settlement, leaving the Agency with 



only 3 cases pending in Federal court. As such, only three cases are presently pending a 
court date. For further information regarding FY 2011 employment discrimination and 
whistleblower cases filed in Federal court against DIA, see Appendix 1. 

Of the two Federal court cases that were settled in FY 2011, both had monetary 
settlements. The first case, which had been pending since FY 2007, was settled for 
$280,000, an expungement of records, and retirement. The second case, which had been 
pending since FY 2009, was settled for $360,000 and expungement ofrecords. 

DIA was not required to reimburse the Judgment Fund in FY 2011, nor did the Agency 
reimburse any Attorney's Fees during that same period. 

C. EEO Complaint Data 

See Appendix 2. 



II. Analysis of Trends 

During FY 2011, the EEO complaints activity at DIA remained consistent with complaint 
activity in the past fiscal year. The Agency received a total of 31 formal EEO complaints 
in FY 2011, a 14% decrease from FY 2010; 29 complaints were filed in FY 2009. 

Additionally, the EEO complaints activity remained relatively consistent with respect to 
the bases alleged. DIA did experience a slight reduction of complaints filed on the basis 
of color, from 3 complaints to 1; a decrease of 2 complaints filed on the basis ofreligion, 
from 3 to 1 complaint; and a decrease in complaints filed on the basis of reprisal, from 19 
complaints to 16. There was an increase of complaints filed based on sex, from 15 to 20; 
an increase of 2 complaints filed based on national origin, from 3 to 5; and an increase in 
complaints filed based on race, from 10 to 12. There was a slight increase of complaints 
filed based on disability (1) and pregnancy discrimination (1). 

Similarly, the Agency's FY 2011 EEO complaints activity remained relatively consistent 
with respect to the issues raised. In our FY 2010 report, the two most frequently raised 
issues were non-sexual harassment and evaluation/appraisal. In FY 2011, the most 
frequently raised issue was non-sexual harassment, with promotion/non-selection, 
terms/conditions of employment, and training all tying for second. Only one complaint 
was filed based on reasonable accommodation, a continuation of the downward trend 
from the FY 2008 and FY 2009 reasonable accommodation complaints. 

During FY 2011, the overall complaints processing times remained relatively steady. 
There was a large decrease, 199 days, in the final action where a hearing was not 
requested from 330 days to 131 days. The number of findings against the Agency 
increased from zero to one. The number of cases dismissed by the Agency decreased 
from 14 in FY 2010 to 7 in FY 2011, but the average number of days prior to dismissal 
also decreased by 66 days from 117 days in FY 2010 to 51 days in FY 2011. 
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Appendix 1: 

DIA No FEAR Act District Court Data for FY 2011 



Defense Intelligence Agency FY11 No FEAR Act Data on Federal Cases (Section 203) 

NUMBER OF CASES FILED IN FEDERAL 

STATUS OF CASES AND REIMBURSEMENT 
UNDER §724.302(a)(1-2) 

Pending Hearing 
Heard, Pending Decision 
Decisions 
In favor of Complainant, either in its entirety or 
partial 
In favor of Agency 
Arbitration/Mediation 
Settlement 
Appeal 
Remand 

2 
0 
0 

0 
0 
0 
2 
0 
0 

$640,000.00 

$0.00 

1 0 
0 0 
0 0 

0 0 
0 0 
0 0 
0 0 
0 0 
0 0 

$0.00 $0.00 

$0.00 $0.00 

Page 1 

1 0 3 
0 0 0 
0 0 0 

0 0 0 
0 0 0 
0 0 0 
1 0 2 
0 0 0 
0 0 0 

$280,000.00 $0.00 $640,000.00 

$0.00 $0.00 $0.00 

Comparative 
Data Under 

Comparative 
Data Under 



Defense Intelligence Agency FY11 No FEAR Act Data on Federal Cases (Section 203) 

TOTAL NUMBER OF EMPLOYEES I I Comparative 
DISCIPLINED IN CASES UNDER Data Under 

t'~:~-IL .. 
Total Number of Employees and Specific 

Nature of Discioline in FY11 0 0 0 0 0 0 I N/A 
Reprimand 0 0 0 0 0 0 
Suspension without Pay 0 0 0 0 0 0 
Reduction of Grade or Pay 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 

TOTAL NUMBER OF EMPLOYEES 
DISCIPLINED, WHETHER OR NOT IN Comparative 

CONNECTION WITH FEDERAL CASES, Data Under 
UNDER §724.302(a)(5) (I.E. INCLUDING EEO §724.302(b) 

ADMINISTRATIVE CASES) 
11'4'.!f I' ,_L ,., m "'a ";•a- ' ;m T ~!IFR'"2 

• iildlill.::1C1--11••r~11111i ill: iii iii• ~,. ~ zm•1a1mmr..:nl1 s;ma-·-,, ~ 

Total Number of Employees and Specific 
Nature of Discioline in FY11 0 0 0 0 0 0 I N/A 

Reprimand 0 0 0 0 0 0 
Suspension without Pay 0 0 0 0 0 0 
Reduction of Grade or Pay 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 

Page 2 



Appendix 2: 

DIA No FEAR Act Final Year End EEO Data for 
FY 2006-2011 



Equal Employment Opportunity Data Posted 

Pursuant to the No Fear Act: 

DIA 

Comparative Data 

Previous Fiscal Year Data 
2011 

Complaint Activity 2006 2007 2008 2009 2010 

Number of Complaints Filed 29 24 38 29 36 31 

Number of Complainants 28 24 35 29 35 31 

Repeat Filers 1 0 1 0 1 0 
Comparative Data 

Previous Fisca I Year Data 
Complaints by Basis 

2011 
Note: Complaints can be filed alleging multiple bases. 

2006 2007 2008 2009 2010 
The sum of the bases may not equal total complaints filed. 
Race 19 13 12 12 10 12 

Color 2 2 0 2 3 1 

Religion 1 1 1 0 3 1 

Reprisal 22 17 20 16 19 16 
Sex 20 9 14 9 15 20 
National Origin 9 2 4 1 3 5 
Equal Pay Act 0 0 6 7 1 1 
Age 11 3 10 11 7 7 
Disability 12 5 0 1 5 6 
GINA 0 0 0 0 0 0 
Pregnancy Discrimination Act 0 0 0 0 0 1 
Non-EEO 0 0 0 1 2 0 

Comparative Data 

Complaints by Issue 
Previous Fiscal Year Data 

Note: Complaints can be filed alleging multiple bases. 
2011 

The sum of the bases may not equal total complaints filed. 
2010 

Appointment/Hire 3 3 
Assignment of Duties 2 1 
Awards 1 1 
Conversion to Full-time 0 0 



Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 

Termination 6 4 6 5 3 1 

Terms/Conditions of Employment 6 0 3 5 5 5 

Time and Attendance 2 0 5 6 2 1 

Training 1 2 1 4 3 5 

Other 0 0 15 1 3 7 

Comparative Data 

Previous Fiscal Year Data 
2011 

Processing Time 2006 2007 2008 2009 2010 

Complaints pending during fiscal year 

Average number of days in investigation 289 329 240 330 301.5 298.3 

Average number of days in final action (]@ ; · Y!TMLL l:i!lMiL 209 253.2 93.2 

Complaint pending during fiscal year where hearing was requested 

Average number of days in investigation ~ •?/Ji:i:I 284 285.6 412.5 

Average number of days in final action 580 0 775 780 24 17 

Complaint pending during fiscal year where hearing was not requested 

Average number of days in investigation ~ 71'\YIU 335 285.6 195 

Average number of days in final action 0 416 734 452 329.6 131.3 

Comparative Data 

Previous Fiscal Year Data 
2011 

Complaints Dismissed by Agency 2006 2007 2008 2009 2010 
Total Complaints Dismissed by Agency 0 11 1 5 14 7 

Average days pending prior to dismissal 0 98 22 148 117 51.43 

Complaints Withdrawn by Complainants 

Total Complaints Withdrawn by Complainants 1 3 2 6 7 4 

Comparative Data 

Previous Fiscal Year Data 
2011 

2006 2007 2008 2009 2010 
Total Final Agency Actions Finding Discrimination # % # % # 

~ 
# % # % # % 

Total Number Findings 0 Y'IJl'l'''W·.+ 0 ['YYJ'f'i 1 1 .. 0 li2!I 1 y \)·;; 

Without Hearing 0 0 0 0 0 0 0 0 0 0 0 

With Hearing 0 0 0 0 1 100 1 100 0 0 1 100 

Comparative Data 

Findings of Discrimination Rendered by Basis Previous Fiscal Year Data 
2011 

Note: Complaints can be filed alleging multiple bases. 2006 2007 2008 2009 2010 

The sum of the bases may not equal total complaints and findings. # % # % # % # % # % # % 

Total Number Findings 0 ~ 0 ··•><+:: 1 - 1 ''" 0 .•... :;:<' 1 I/Ii: }' 
Race 0 0 0 0 0 0 0 0 0 0 1 100 

Color 0 0 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 0 0 0 1 100 

Sex 0 0 0 0 0 0 0 0 0 0 1 100 

National Origin 0 0 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 1 100 1 100 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 
;E,;,::.::.:,; .• : •........ :.• ....•.•.. •.:· 

Findings After Hearing 

Race 0 0 0 0 0 0 0 0 0 0 1 100 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 1 100 
Sex 0 0 0 0 0 0 0 0 0 0 1 100 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 



Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 1 100 1 100 0 0 0 0 

Non-EEO ,, _ _,,~~ ······· 

Findings Without Hearing 0 0 0 0 0 0 

Race 0 0 0 0 0 0 0 0 0 0 0 0 

Color 0 0 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

Comparative Data 

Previous Fiscal Year Data 
2011 

2006 2007 2008 2009 2010 

Findings of Discrimination Rendered by Issue # % # % # % # % # % # % 

Total Number Findings 0 IJ:l\1!1· 0 Ell 1 <> <I 1 · •+III 0 ?.)>e,•···· 1 .• II .· .... 
Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 

Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 

Harassment 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay {Including Overtime} 0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 

Reassignment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 1 100 1 100 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 1 100 

Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other - User Defined 0 0 0 0 0 0 0 0 0 0 0 0 

I\ 
.. 

•• 

.• . . 
·. III 

0
tII ~ .............. ·· .. < ..... . .............. 

Findings After Hearing 

Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinary Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 



Suspension 0 0 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 

Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 

Harassment 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 

Reassignment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 1 100 1 100 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 1 100 

Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 0 0 0 0 

Other - User Defined 0 0 0 0 0 0 0 0 0 0 0 0 

........ .( ~ ]! ......... ·················· ••'ff 

Findings Without Hearing 0 0 0 0 I . 

Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 

Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Reassignment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other - User Defined 0 0 0 0 0 0 0 0 0 0 0 0 

Comparative Data 

Previous Fiscal Year Data 
2011 

Pending Complaints Filed in Previous Fiscal Years by Status 2006 2007 2008 2009 2010 
Total complaints from previous Fiscal Years 20 45 39 45 43 45 
Total Complainants 49 69 77 74 74 42 



Investigation 29 18 29 23 0 14 

ROI issued, pending Complainant's action 0 0 0 0 1 1 
Hearing 4 12 12 14 7 15 
Final Agency Action 12 9 5 5 1 8 
Appeal with EEOC Office of Federal Operations 0 0 8 8 4 7 

Comparative Data 

Previous Fi sea I Year Data 
2011 

Complaint Investigations 2006 2007 2008 2009 2010 
Pending Complaints Where Investigations Exceed Required Time 

Frames 10 23 26 17 6 7 



Appendix 3: 

DIA Equal Employment Opportunity Diversity 
Program, DIAD 1020.000 



DEFENSE INTELLIGENCE AGENCY 
WASHING TON, DC 20340-5100 

References: 

DIA EQUAL EMPLOYMENT OPPORTUNITY 
DIVERSITY PROGRAM 

(a) DIAD 1020.100, Diversity Management, 8 Apr 05 (canceled) 

DIAD 1020.000 
20 April 2009 

OPR:EO 

(b) DIAD 1020.200, Diversity Management and Equal Employment Opportunity (EEO), 
3 May 05 (canceled) 

(c) DIAD 1020.300, Reasonable Accommodations in the Workplace, 27 May 05 
(canceled) 

( d) DIAD 1020.400, Diversity Management and Equal Opportunity Training, 29 Jun 05 
(canceled) 

(e) DIAD 1020.001, Diversity Management and Equal Opportunity Special Emphasis 
Program Councils, 1 Aug 05 (canceled) 

(f) through (ff) - see enclosure 1 

1. Purpose 

1.1 This directive replaces references (a) through (e) and (dd) through (ff); implements policy, 
assigns responsibilities, and establishes procedures to make sure the Defense Intelligence 
Agency's (DIA's) Equal Employment Opportunity (EEO) and Diversity Program meets the 
requirements of 29 CFR 1614.102(a) to: "maintain a continuing affirmative program to promote 
equal opportunity and to identify and eliminate discriminatory practices and policies." 

1.2. Establish and promote the Agency's EEO Diversity policy, requirements, objectives and 
employment needs through an inclusive, affirmative program for workplace development and 
zero tolerance for unlawful forms of discrimination, harassment, and reprisal. 

1.3. This directive applies to all DIA civilian employees and military personnel, applicants for 
employment, and former employees engaged in some form of compliant adjudication with the 
Agency. 

2. Definitions see enclosure 2. 

3. Responsibilities 

3 .1. The Chief of Staff on the behalf of the Director, DIA will: 

3 .1.2. Ensure supervisors and managers are accountable for compliance with this directive. 



DIAD 1020.000 

3 .1.3. Provide sufficient resources, including special emphasis, EEO specialist, and clerical 
and administrative support staff as may be necessary to carry out the functions of this directive. 

3.2. The Chief, Equal Opportunity Office (EO) will: 

3.2.1. Serve as the Agency EEO Officer and principal advisor to the Director, DIA on all 
matters concerning Agency military and civilian EEO Diversity programs. 

3.2.2. Represent DIA on Agency EEO Diversity matters to appropriate federal agencies and 
organizations. 

3.2.3. Issue implementing instructions, policy memoranda, final agency decisions, and 
other guidance associated with this directive. 

3.2.4. Lead Agency efforts to define, and implement EEO Diversity programs to support 
strategic objectives, plans and resource requirements. 

3.2.5. Advise and assist Deputy Directors For (DDFors), Combatant Commands J2s, and 
Special Office Chiefs in development and evaluation of Agency subordinate EEO Diversity 
implementation programs. 

3.2.6. Conduct Agency EEO Diversity Program compliance oversight assessments 
and prepare assessment reports for federal and departmental authorities, DDFors, COCOMs, and 
Special Office Chiefs. 

3 .2. 7. Provide prompt, thorough, and impartial processes to manage, adjudicate and 
resolve complaints of unlawful discrimination, harassment, sexual harassment, or reprisal. 

3.2.8. Provide a prompt, consistent and equitable process to manage, adjudicate, and 
resolve requests for reasonable accommodation. 

3.2.9. Provide alternative dispute resolution (ADR) options to manage workplace 
conflict at the lowest level and in the most efficient and effective manner. 

3 .2 .10. Provide programs to educate managers, supervisors and employees on the need 
for and value of diversity in the workplace, the nature and prevention of unlawful 
discrimination, and provisions ofreasonable accommodations. 

3 .2.11. Establish and facilitate programs to advance the workplace development 
objectives of this directive; workplace development programs at minimum will: 

3 .2.11.1 Assess workforce data and identify barriers in the areas of recruitment, 
hiring, promotions, career development, reasonable accommodation and retention. 

3 .2.11.2. Inform managers, supervisors, and employees on issues 
of accessibility and reasonable accommodation of persons and veterans with disabilities. 

3 .2.11.3. Increase awareness of and emphasize issues affecting the employment of 
protected groups. 

2 



DIAD 1020.000 

3 .2.11.4. Facilitate Agency participation with Department of Defense (DoD) recognized, 
national-level EEO Diversity bodies. 

3 .2.11.5. Provide consulting and advisory services to managers and supervisors in 
the development of succession and recruitment plans. 

3.3. The Director for Human Capital (HC) will: 

3 .3 .1. Ensure Human Capital strategies and plans, recruiting and staffing policies and 
procedures comply with federal laws and statutes and this directive. 

3 .3 .2. Establish professional development programs that embrace career progression and 
mobility for all DIA employees. 

3.3.3. Assist managers and supervisors in succession and recruitment planning. 

3.4. Deputy Directors For, Combatant Commands J2 's, Special Office Chiefs, Managers and 
Supervisors will: 

3 .4.1. Ensure their organizations comply with DoD, Equal Employment Opportunity 
Commission, and Office of Personnel Management (OPM) guidance and this directive. 

3 .4 .2. Ensure civilian and military supervisor performance appraisals 
include expectations supportive of this directive. 

3.4.3. Conduct organizational workplace development programs, succession and 
recruitment planning to achieve Agency EEO objectives. 

3.4.4. Monitor organizational policies, practices, and patterns to identify and correct: 

3 .4.4.1. Hostile and intimidating actions in the workplace 

3 .4.4.2. Barriers restricting access or opportunities for recruitment, employment, 
advancement, rewards, development or training. 

3.4.5. Ensure vacancies are filled based on merit and qualifications without discrimination. 

3.4.6. Ensure prompt and appropriate inquiry and corrective action are taken in response 
to reports of inappropriate workplace conduct or comments; and against individuals responsible 
for unlawful discrimination, harassment, or reprisal. · 

3.4.7. Ensure personnel comply with EEO educational requirements. 

3 
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4. Policy 

4.1. Equal employment opportunity and affirmative employment practices for workforce 
diversity are essential and vital to the accomplishment of DIA's intelligence mission. 

4.2. Agency EEO Diversity Program objectives will lead to a workforce in which the 
participation rates in all grade levels, in every occupational series across the organization are 
commensurate with DoD, National Intelligence, EEOC, and OPM guidance. 

4.3. DIA military and civilian employees will fully support Agency EEO Diversity Program 
objectives. 

4.4. Every employee will enjoy a non-hostile work environment free of discrimination or 
harassment of any kind. 

4.5. All employment decisions; such as hiring, promoting, training and rewarding, will be 
made exclusively on the basis of job-related criteria. 

4.6. Disciplinary actions will be taken solely on the bases of employees' behavior and 
performance. 

4.7. Discrimination of any kind based on race, color, religion, sex, sexual harassment, 
national origin, age, handicap, sexual orientation, reprisal, marital status, political affiliation, 
parental status or non-job-related conduct is forbidden and subject to appropriate disciplinary 
action. 

·iz fl 1i .. L 
L~'.2. ROiji{Tf 

Chief ofs
1

~ff 

Enclosures - 2 
El. Additional References 
E2. Definitions 
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Enclosure 1 

References 

(f) The Civil Service Reform Act of 1978, as amended 
(g) 29 U.S.C. 791(b), Sections 501, 505 and 508 of the Rehabilitation Act (1973), as amended. 
(h) Title VII Civil Rights Act of 1964, as amended. 
(i) 29 Code of Federal Regulation (CFR), Part 1614. 
U) The Civil Service Reform Act of 1978, as amended 
(k) Notification and Federal Employee Antidiscrimination and Retaliation Act (NoFEAR). 
(1) The Equal Pay Act. 
(m) The Age Discrimination and Employment Act. 
(n) Administrative Dispute Resolution Act of 1996. 
( o) Alternative Dispute Resolution Act of 1998. 
(p) Title 1 and Title V of the Americans with Disabilities Act (ADA) 
(q) Executive Order 11478, 34 Fed. Reg. 12,985 (1969) as amended by Executive Order 12106 
(1979). 
(r) Executive Order 12067, 43 Fed. Reg. 28,967 (1978). 
(s) Executive Order 13087 (1998). 
(t) Executive Order 13153 (2000) further amends Executive Order 11478. 
(u) Executive Order 12988. 
(v) Equal Employment Opportunity Commission Management Directives 715 and UO 
(w) EEOC ADR Policy Statement, dated 17 July 1995: "http://www.dia.ic.gov/adrnin/REG
MAN/r60-4/r60-4 sec.html" 
(x) Intelligence Community Directive Number 106, Intelligence Community Equal Employment 

Opportunity and Diversity, dated 4/23/08 
(y) DoD Directive 1440 .1, The DoD Civilian Equal Employment Opportunity Program, 21 

November 2003. 
(z) DoD Directive 1350.2, The Department of Defense Military Equal Opportunity Program, 18 

August 1995. 
(aa) DoD Directive 5105 .21, Defense Intelligence Agency. 
(bb) DoD Directive 5145.5, Alternative Dispute Resolution (ADR), 22 April 1996. 
(cc) Defense Intelligence Agency Manual (DIAR) 60-1: Administrative Investigations. 
(dd) DIAR 27-3, Diversity Management and Equal Opportunity, Military Equal Opportunity 
Program, 2 Apr 01 (canceled) 
(ee) DIAR 20-18, Diversity Management Programs (Military and Civilian Personnel), dated 5 
Oct 1994 (canceled) 
(ff) DIAR 27-1, Sexual Orientation Discrimination, dated 16 June 2000 (canceled) 
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Enclosure 2 

Definitions 

Affirmative Programs - DIA affirmative programs are focused on workplace development to 
assure employee and applicant equal employment opportunity. To be effective, workplace 
development programs are designed to improve management decision-making across the 
employment life cycle. Included are activities like Strategic Plan Workplace Optimization 
Assessments, Special Recruitment Programs, Organizational Reporting, and Accession Planning. 

Barrier - Agency policy, principle, practice or condition that limits or tends to limit 
employment opportunities for members of a particular gender, race or ethnic background or for 
an individual (or individuals) based on disability status. 

Disability - A person with a disability is defined as one who has a physical or mental impairment 
which substantially limits one or more major life functions; e.g., walking, speaking, breathing, 
learning, etc.; one who has a record of such, or one who is regarded as having a disability. For 
the purpose of statistics, recruitment, and targeted goals, the numbers of employees in the 
workforce who have indicated having a disability are calculated from the Office of Personnel 
Management Standard Form (SF) 256. Qualified persons with disabilities are those who, with or 
without accommodation, can perform the essential elements of the job. Otherwise qualified 
applicants with disabilities may not be rejected for employment on the grounds that reasonable 
accommodation would have to be made. 

Diversity - The specific and unique combination of characteristics that differentiates one person 
or group from another. Differentiation factors might include race, ethnicity, sexual orientation, 
physical and mental abilities, religious beliefs, gender, age, functional and educational 
backgrounds, tenure with the organization, lifestyle, culture, language, geographic origins and 
more. 

Employment Decisions - Any decision affecting the terms and conditions of an individual's 
employment, including but not limited to hiring, promotion, demotion, disciplinary action and 
termination. 

Equal Opportunity Program - Federally-sanctioned program responsible for providing equal 
opportunity in the workplace for all persons, to prohibit discrimination because of race, color, 
religion, gender, national origin, age and/or disability, and to promote the full realization of equal 
opportunity through a continuing affirmative program in each agency. 

Hostile Work Environment - A hostile work environment is one where employees permit 
and/or encourage ridicule, abuse, insults or derogatory comments directly or indirectly based on 
race, color, national origin, sex, sexual harassment, religion, age, handicap, sexual orientation, 
reprisal, marital status, political affiliation or parental status. It is further defined as an offensive 
or intimidating environment that unreasonably interferes with work performance or that 
otherwise adversely affects employment opportunities. Personal conversations that can be 
overheard by other employees who consider the conversation offensive can also create a hostile 
environment. 
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Individual with a Disability - (1) An individual who has a physical or mental impairment that 
substantially limits one or more major life activities; (2) an individual who has a record of a 
substantially limiting impairment; or (3) an individual who is regarded as having a substantially 
limiting impairment. 

Mobility Impaired Support Team (MIST) - Individuals who volunteer and are assigned to 
assist individuals with disabilities in the event of an emergency. MIST members are trained 
through the Response Management Office on emergency preparedness efforts. 

National Origin - National origin characteristics include family place of origin; physical, 
educational, religious, cultural or linguistic characteristics. 

Reasonable Accommodation - Reasonable accommodation enables an individual with a 
disability to perform the essential functions of a position or enjoy equal benefits and privileges of 
employment as are enjoyed by similarly situated individuals without a disability and can include 
modifying job-related procedures, tasks or requirements (other than critical generic job tasks), 
adjusting the employee's work schedule, altering the physical work space, providing special 
equipment, providing readers for the visually impaired, interpreters for the hearing impaired, etc. 
Medical proof of disability is usually required when an employee requests an accommodation. 
The reasonableness of the accommodation and the creation of undue hardships are determined on 
a case-by-case basis. 

Religious Discrimination - In defining religious discrimination, the United States Supreme 
Court held that religion is not limited to Orthodox or well recognized denominations; e.g., 
Catholic, Baptist or Judaism. All that is required is a sincere and meaningful belief equivalent to 
the belief in God held by the better recognized religions. Atheists are also protected. Religious 
discrimination can occur in two ways. The first is by treating employees or applicants for 
employment differently because of their religion. The second occurs when an employment rule 
or policy violates a fundamental belief, principle or practice of one's religion and management 
fails to provide an accommodation. Religious practices are not limited to worship, but may 
include attendance at meetings and retreats, or the wearing of certain attire. 

Reprisal - Reprisal is a retaliatory action. Civil Rights laws classify as "reprisal" any 
discriminatory treatment of individuals because they are, or were, involved in a protected EEO 
activity; e.g., seeking or participating in EEO counseling, providing testimony in an EEO 
investigation or at an EEO hearing, filing a discrimination complaint, or speaking out against 
discriminatory activities. Acts ofreprisal are prohibited by 29 CFR 1614.101. Discrimination 
based on reprisal is prohibited by Title VII of the Civil Rights Act of 1964. 

Sexual Orientation - Discrimination based on sexual orientation is directed at persons who are 
gay, lesbian, bisexual or transgender, who are perceived to be gay, lesbian, bisexual or 
transgender or who associate with persons who are gay, lesbian, bisexual or transgender. This 
may take the form of harassment or treatment that is different than that afforded similarly 
situated employees or applicants. To address sexual orientation discrimination, employees may 
contact an equal employment opportunity (EEO) counselor. Employees' right to address sexual 
orientation discrimination derives from Agency policy, not from Equal Employment Opportunity 
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Commission (EEOC) regulations which govern other types of discrimination complaints 
processing. If counseling does not lead to a resolution, complainants will be told in writing of 
their right to file a formal complaint and given the procedure for doing so. 

Sexual Harassment - Sexual harassment is a form of sex discrimination and is prohibited by 
Title VII of the Civil Rights Act of 1964. In 1980, the Equal Employment Opportunity 
Commission issued guidelines defining sexual harassment as unwelcome sexual advances, 
requests for sexual favors, and other verbal or physical conduct of a sexual nature when any of 
three criteria are met: 

o Submission to the conduct is made either explicitly or implicitly a term or condition of 
employment; 

o Submission to or rejection of the conduct is used as a basis for employment decisions; or 
o The conduct has the purpose or effect of unreasonably interfering with work performance 

or creating an intimidating, hostile or offensive working environment. 

Sexual harassment may be verbal or physical, exhibited by a man to a woman, by a woman to a 
man, or within the same gender. Examples of behaviors which could constitute sexual 
harassment are touching, sexual innuendo, suggestive comments, threats, and nude or sexual 
pictures, cartoons or calendars, etc. 

Vicarious Employer Liability - Employers are subject to vicarious liability for unlawful 
harassment by supervisors. Liability is premised on two principles: 1) an employer is responsible 
for the acts of its supervisors; and 2) employers should be encouraged to prevent harassment and 
employees should be encouraged to avoid or limit the harm from harassment. Employees are 
responsible to come forward and report any behavior they view as harassment before it becomes 
severe or pervasive. While isolated incidents of harassment generally do not violate federal law, 
a pattern of incidents may be unlawful. Employees are also responsible to take advantage of any 
preventive or corrective opportunities provided by SSA or to otherwise avoid harm. Managers 
have a responsibility to maintain a workforce environment that is free from harassment. When an 
employee complains to management about alleged harassment, management is obligated to 
investigate the allegation regardless of whether the complaint conforms to a particular format or 
is made in writing. 
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DATE; 

REf>LY TO 
AITN OF; 

SUBJECT: 

UNITED STATES GOVERNMENT 

memorandum 
APR 1 0 2009 U-09-0563/CE 

EO 

Equal Opportunity and Diversity Policy Statement 

TO: DIA Workforce 

1. People are the Defense Intelligence Agency's most precious commodity. Each employee is 
an essential member of a team supporting our national defense mission. Without our people, our 
capability to accomplish the mission would be nonexistent. 

2. I am personally committed to equality of opportunity and diversity and to establishing and 
sustaining a work environment characterized by an atmosphere of inclusion, and of free and open 
competition for employment. Unlawful discrimination is prohibited. 

3. In addition, I am committed to hiring and maintaining a work force that reflects the diversity 
of our nation. The entire work force benefits from recognizing and utilizing the unique qualities 
employees of different backgrounds and cultures bring to the workplace. 

4. DIA will provide a work environment free of unlawful discrimination and harassment of any 
kind, provide reasonable accommodation for people with disabilities, and empower employees 
with the means nece?sary to reach their full potential. The policies and objectives embodied in 
our Equal Opportunity and Diversity Program provide the framework for our agency to be 
viewed as a model employer. 

5. I fully expect our civilian and military managers to support these values in their workplace 
decisions. All employees share in this responsibility by maintaining sensitivity to our cultural 
differences and valuing the contributions each employee makes to the accomplishment of our 
m1ss1on. 

( -
RONALD L. BURGESS, J 

. . \ 

Lieutenant General, US 
Director 
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No FEAR Act Training Plan 

This document sets forth the Defense Intelligence Agency's (DIA) training plan, 
pursuant to the Notification and Federal Antidiscrimination and Retaliation Act of 2002 
("No FEAR Act"), Public Law 107-174, and 5 CFR Part 724.203. 

Requirements of the No FEAR Act 

Section 202(c) of Title II of the No FEAR Act sets forth the requirement: "Each Federal 
agency shall provide to the employees of such agency training regarding the rights and 
remedies applicable to such employees under the [Federal antidiscrimination and 
retaliation statutes and other legal authority]." 

Requirements of 5 CFR Part 724 

5 CFR § 724.203(a) requires the following: "Each agency must develop a written plan to 
train all of its employees (including supervisors and managers) about the rights and 
remedies available under the Antidiscrimination Laws and Whistleblower Protection 
Laws applicable to them." 

5 CFR § 724.203(b) specifies: "each agency training plan shall describe: (1) the 
instructional materials and method of training; (2) the training schedule; and (3) the 
means of documenting completion of training." 

5 CFR § 724.203( d) requires each agency "to complete the initial training under this 
subpart for all employees (including supervisors and managers) by December 17, 2006. 
Thereafter, each agency must train all employees on a training cycle of no longer than 
every two years. 

5 CFR § 724.203( e) sets forth the following requirement: "After the initial training is 
completed, each agency must train new employees as part of its agency orientation 
program or other training program. Any agency that does not use a new employee 
orientation program for this purpose must train new employees within 90 calendar days 
of the new employees' appointments." 

DIA No FEAR Act Training 

I. Initial and New Employee's Orientation Training Required by 5 CFR § 
724.203(d) & (e) 

DIA trains all new DIA employees (including executives, managers and supervisors) via 
the New Hire Orientation Program. During this mandatory training program, facilitated 
by the Office of Human Resources, HCH-1, all new DIA civilian employees receive 
training on DIA's mission, policies and programs to include the rights and 
responsibilities applicable to DIA employees under the Federal antidiscrimination and 
retaliation statutes and other legal authority. New hires that are located in a different 



geographic location are trained during EO's annual site visits. After the initial New Hire 
Orientation, all employees, including managers and supervisors, are required to update 
their EEO training every year for managers and supervisors and biennial for the 
workforce. The training materials include scenarios, definitions and competency quizzes. 
This required training satisfies the internal training requirement of 5 CFR § 724.203( d) & 
(e). 

II. Recurring No FEAR Act On-Line Training 

The DIA Equal Opportunity and Diversity Office has created an on-line EEO and No 
FEAR Act training course launched in April 2010. This on-line training facilitates 
completion of the biennial mandatory EEO training required for all DIA employees with 
special emphasis on our deployed personnel. This training is tracked through the DIA 
eZHR personnel data management system to ensure Agency compliance with EEO and 
No FEAR Act training requirements. 

The percentage of the workforce that was compliant with EO training in FY 2011 was 
25.30% higher than the number in FY 2010. The percentage of supervisors who were 
compliant in FY 2011 was 10.40% higher than it was in FY 2010. Furthermore, 
supervisor EO training compliance will be considered in determining performance 
incentives, starting in FY 2012. 
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UNDER SECRETARY OF DEFENSE 
4000 DEFENSE PENTAGON 

WASHINGTON, D.C. 20301-4000 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Chairwoman Berrien: 

Enclosed please find a compilation of Fiscal Year 2012 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

If you have any questiom. about this submission or require more information, please 
contact Mr. James Love at 703-571-9331 or atjames.love@osd.mil. 

Enclosure: 
As stated 

Sincerely, 

Clarence A. Johnson 
Director 
Office of Diversity Management and 

Equal Opportunity 
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INTRODUCTION 
 
The Defense Information Systems Agency is pleased to submit this annual report in accordance 
with Section 5, Part 724 of the Code of Federal Regulations (5 C.F.R. § 724), Implementation of 
Title II of the Notification and Federal Employee Antidiscrimination and Retaliation (No FEAR) 
Act.  The report is divided into sections which track the reporting areas required by the 
regulations:  pending and resolved federal court cases; administrative equal employment 
opportunity complaints; disciplinary actions resulting from violations of nondiscrimination and 
whistleblower protection statutes; agency disciplinary policies; trend analyses of court cases and 
administrative complaints; a budgetary impact analysis; and the agency training plan. 
 
The Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 
(commonly known as the “No FEAR Act”), Public Law 107-174, was enacted on May 15, 2002. 
It was Congress’ intent to increase accountability regarding violations of anti-discrimination and 
whistleblower protection laws.  The No FEAR Act directed Federal agencies to post quarterly 
Equal Employment Opportunity (EEO) complaint data on its public website, reimburse the 
Judgment Fund, and submit an annual report to Congress. 
 
In accordance with Section 203 of the No FEAR Act, this Annual Report to Congress includes 
data and analysis in the following categories: 
 

• Number of employees disciplined for discrimination, retaliation, harassment, and 
Agency policy regarding disciplinary actions for such violations; 
 
• Amount of money reimbursed to the judgment fund, and adjustments needed to 
comply with reimbursement requirements; 
 
• Final year-end statistical data posted; and 

 
• Examination of trends, causal analysis, experiential knowledge, and actions (taken or 

planned) to improve complaint or civil rights programs        
 
Section 203 of the No FEAR Act specifically requires, not later than 180 days after the end of 
each fiscal year, each Federal agency to submit to the Speaker of the House of Representatives, 
the President pro tempore of the Senate, the Committee on Governmental Affairs of the Senate, 
the Committee on Government Reform of the House of Representatives, each committee of 
Congress with jurisdiction relating to the agency, the Equal Employment Opportunity 
Commission, and the Attorney General an annual report with specific information relating to 
each agency's EEO complaints activity. 
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EXECUTIVE SUMMARY/FORMAL Complaint Data 
 
In fiscal year (FY) 2011, DISA supported a total workforce of 7718 permanent employees (6304 
civilian/1,414 military) and approximately 9272 civilian contractors in 80 different career series 
worldwide.  The 43 specific organizations included in the scope of this report may be found in 
the DISA organization component chart at Appendix A. 
 
Analysis of NO FEAR Act data for the timeframe FY06 to FY11 reflects there were 79 total 
formal complaints with an average of 13 formal cases each year (Table 1).  Among the 79 total 
Complainants (3 Complainants were “repeat filers”).  While DISA demonstrated a slight decline 
in formal complaint activity from FY06 to FY07; complaint activity doubled from nine in FY07 
to 18 complaints filed in FY09 as depicted in Table one below.  An uptick in complaint activity 
from FY07 to FY09 can be attributed to the implementation of the National Security Personnel 
System (NSPS) in the Department of Defense and the anxiety associated with NSPS from DISA 
employees.  Additionally, DISA was identified in the Base Realignment and Closure (BRAC) 
and was selected to move from its location in Northern Virginia to Ft. Meade, Maryland in 
FY11.  Of note however, there has been a decrease in formal complaint activity from 18 
complaints in FY09 to 13 in FY10 and 15 in FY 2011 (Table 1).  While the number of formal 
complaints increased from FY10 to FY11 slightly, this still indicates a decline in complaint 
activity from FY09.  This decrease in formal complaints can be attributed to effective counseling 
in the informal stage and lessened apprehension from employees due to the successful BRAC 
move from Arlington, VA to Ft. Meade, MD. 
 

 
During FY11, complainants attributed their issues to all of the available bases with the exception 
of religion.  Race (14) was the most prominent used bases during this reporting cycle while 
disability (12) was the second most claimed bases.  Altogether, there were 60 bases claimed in 
FY11 for the 15 complaints filed which is not unusual given complainants often select more than 
one bases and/or issue(s).  Analysis of NO FEAR Act data for the timeframe FY06 to FY11 
reflects sex was identified as the leading basis with 38 sex-based claims, or an average of six per 
year (Table 2).  Race (32) and age (26) were the second and third leading bases, respectively, 
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averaging approximately five per year (Table 2).  Disability (23) and reprisal (21) were the 
fourth and fifth leading bases, averaging approximately four per year as depicted in Table 2.  As 
aforesaid, religion was the only bases not utilized by a complainant in the timeframe of FY06 to 
FY11. 
 

 
    
 
From FY06 to FY11, the most common issue identified by complainants was “Harassment” 
(non-sexual) followed by “promotion/non-selection.” (Table 3) 
 

54

30

Table 3

DISA Complaints by Leading Issue/Claim 
2006 - 2011

Harassment (Non-sexual) Non-selection/Promotion

 

32 38 

21 
26 23 

9 10 

Table 2 

DISA Complaints by Bases  
2006 - 2011 

Race Sex Reprisal Age Disability National Origin Color Religion 
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While on the surface, DISA formal complaint activity may seem low, we attribute this number to 
proactive measures and the demonstrated effectiveness of this organization’s Informal 
Complaints Program, or Pre-complaints program.  In FY11, 34 pre-complaints were initiated 
throughout DISA.  Of those 34 pre-complaints, 15 (44%) proceeded to the formal complaints 
stage.  While the preceding numbers indicate 44% of all pre-complaints proceed to the formal 
stage what it does not depict is there were 162 “contacts” throughout the Agency during FY11.  
DISA EEO counts contacts as individuals requesting to speak to an EEO representative because 
they have an issue they are dissatisfied with.  In other words, employees and applicants for 
employment who are discontent about an employment issue want to speak to an EEO 
representative before they decide if they will proceed with initiating a pre-complaint.  Therefore, 
while 44% of those who entered the pre-complaint process did indeed file formal complaints; 
only 9% of potential complainants who contacted the EEO office with concerns actually entered 
the pre-complaints process.  The high number of contacts this reporting period (FY11) is, in part, 
attributed to the BRAC move of DISA from Northern Virginia to Ft. Meade, Maryland which 
took place in FY11.   
 

 
The Director, Equal Employment Opportunity and Cultural Diversity (EEOCD), currently 
employs a team of eleven personnel to carry out its mission.  This team is comprised of a Deputy 
Director for EEO who also serves as the Formal Complaints Manager.  Additionally, there are 
six EEO Specialists ranging in grade from GS-07 to GS-13, one EEO Assistant, and two Interns.  
Three of DISA’s EEO Specialist are geographically separated from the HQ’s location at Ft. 
Meade to better adhere to the Agency’s workforce and multiple locations throughout the world.  
These Specialists are located in Montgomery, Alabama, San Antonio, Texas, and Scott AFB in 
Illinois.  All other EEO personnel are located at the HQs at Ft. Meade, MD.     
 
Mission:  
The Defense Information Systems Agency is a combat support agency responsible for planning, 
engineering, acquiring, fielding, and supporting global net-centric solutions to serve the needs of 
the President, Vice President, the Secretary of Defense, and other DoD Components, under all 
conditions of peace and war.  DISA, a Combat Support Agency, engineers and provides 
command and control capabilities and enterprise infrastructure to continuously operate and 
assure a global net-centric enterprise in direct support to joint war fighters, national-level leaders, 
and other mission and coalition partners across the full spectrum of operations. 
 
Goals: 
One of the goals of DoD's transformation is net-centric operations and warfare.  DISA is 
working with combatant commands, military services, and agency partners to build the 
foundation for this network of the future — the Global Information Grid (GIG).  DISA also 
supports net-centricity through the Net-Centric Enterprise Services (NCES) Program. When fully 
operational, NCES will enable GIG users to access, post, process, use, store, and manage 
information on demand.  DISA has many other critical missions including providing world-class 
computing services and overseeing the evolution of the existing DoD Command and Control 
(C2) systems.  DISA is also home to the White House Communications Agency, which provides 

DISA Mission, Goals, Vision, and Values 

http://www.disa.mil/nces�
http://www.disa.mil/necc�
http://www.disa.mil/whca�
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communications support to the president and vice president; the Defense Spectrum Organization, 
which develops integrated plans and long-term strategies for DoD spectrum access; and the 
Defense Information Technology Contracting Organization (DITCO), which procures global net-
centric capabilities and supports customers through innovative contracting and acquisition 
logistics. 

Vision: 
We are the provider of global net-centric solutions for the Nation's war fighters and all those who 
support them in the defense of the nation...leaders enabling information dominance in defense of 
our Nation.  U.S. war fighters maintain a global presence and move quickly, often to locations 
without information technology infrastructure.  We know these customers' requirements 
thoroughly and deliver service to them anywhere, anytime.  No matter how complex the 
challenge or aggressive the goal, DISA remains dedicated to empowering our nation's war 
fighters with immediate information, tomorrow's technologies, and superior solutions.  At the 
end of the day, we know the bottom line:  Our success is measured by whether we enable war 
fighters to accomplish missions with greater efficiency and fewer casualties. 

Values: 
Information is increasingly a critical military advantage, adding more efficiency and 
effectiveness to combat power.  DISA is evolving and adapting to meet these rapidly changing 
needs.  As the provider of global net-centric solutions for the Nation's war fighters and all those 
who support them in the defense of the nation, DISA's people are committed to guaranteeing our 
forces global information dominance; developing innovative solutions; active listening and 
partnering to consistently exceed our customers' expectations and working as a team towards a 
common purpose, in an environment of change, through bonds of integrity, trust and support. 
 
The people of DISA are committed to: 
 

• Guaranteeing our forces global information dominance by providing jointly interoperable 
systems, assured security; survivability; availability; superior quality.   

 
• The best innovative ideas, excellence in design and engineering, speed and agility in 

execution, and the best value integrated information solutions for the DoD.   
 

• Active listening, active partnering, operational and individual accountability - 
consistently exceeding our customers’ expectations.  

 
• Each other and a common purpose, in an environment of change, through bonds of 

integrity, trust, support, and teamwork.  
 
The success of our customers is our success! 
 
 
 
 

http://www.disa.mil/dso�
http://www.ditco.disa.mil/�
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DISCIPLINE 
DISA has an extremely aggressive policy for the prevention of discrimination and sexual 
harassment throughout the Agency.  There are several policy statements that address a zero 
tolerance for any discriminatory actions, e.g., General Policy Statement, Prevention of Sexual 
Harassment Statement, Anti-Harassment statement, etc.  Additionally, the Agency has several 
options in place for employees to address any concerns, e.g., EEO Office, Office of the Inspector 
General, Office of General Counsel, etc.  Also, in conjunction with the aforementioned offices, 
the Manpower, Personnel, and Security (MPS) division all work collaboratively to provide all 
new supervisors and employees detailed training regarding the Agency’s anti-discrimination 
policies and their rights and responsibilities regarding such.  When appropriate, discipline is 
administered by the appropriate management official utilizing the Agency’s personnel directive, 
(DISA Instruction 220-15-55, Chapter 752) and 5 C.F.R. 752.    
 
JUDGMENT FUND 
The Department of the Treasury, Financial Management Service (FMS) manages the 
Judgment Fund, which is available for court judgments and Justice Department compromise 
settlements of actual or imminent lawsuits against the Government.  The No FEAR Act requires 
federal agencies to reimburse the Judgment Fund for personnel discrimination payments made in 
accordance with 28 United States Code § 2414, 2517, 2672, or 2677. 
 
From FY06 through FY11, there have been no court judgments against DISA.  DISA has agency 
policy statements for Sexual Harassment and Equal Employment Opportunity.  The agency 
follows a “Table of Offenses and Penalties” (DISA CIVPERS 220-15-55, Chapter 752) if there 
is a violation.  Employees are given an introduction to such policies and the elements for 
discipline at New Employee Orientation.  New supervisors are provided with in-depth 
information at the Agency’s Human Resources Management for New Supervisor Training, a 3-
day long session which spotlights the Supervisor’s responsibilities on a myriad of issues. 
 
TRAINING 
Training requirements were first proposed in an Office of Personnel Management (OPM) 
Proposed Rule in February 2005.  At that time, DISA developed training material which was 
compliant with the Act's requirements.  Specifically, the course addressed anti-discrimination 
and whistleblower protection laws and agency policies.   
 
The Agency has implemented an online “No FEAR” Course in its Defense Online Training 
System (DOTS) which is mandatory for all employees to complete within the first 90 days of 
reporting and bi-annually thereafter.  Additionally, the course is listed in the table of mandatory 
training courses in each individuals DOTS training plan.  DOTS provides the Agency with an 
efficient and easy way to provide the workforce with the required training for a multitude of 
programs to include No FEAR training and the ability to track what percentage of the workforce 
has completed mandatory training.  The EEO office is charged with the monitoring of the No 
FEAR Act training by Agency employee’s to ensure compliance.  As of October, 2011, out of 
DISA’s civilian and military workforce of approximately 85% of the employees had completed 
the course.  The DISA EEO office will continue to coordinate with Agency training managers to 
ensure compliance levels are elevated over the course of this FY. 
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Part 1.  The Number of Federal Court Cases Pending and Resolved  
 
Section 5, Parts 724.302(a) (1) through (3) of the Code of Federal Regulations require agencies 
to report: 
    
(1)The number of cases in Federal court pending or resolved in each fiscal year and arising under 
each of the respective provisions of the Federal Antidiscrimination Laws and Whistleblower 
Protection Laws applicable to them as defined in Sec. 724.102 of subpart A of this part in which 
an employee, former Federal employee, or applicant alleged a violation(s) of these laws, 
separating data by the provision(s) of law involved; 
(2) In the aggregate, for the cases identified in paragraph (a)(1) of this section and separated by 
provision(s) of law involved: 
     (i)  The status or disposition (including settlement); 
 (ii) The amount of money required to be reimbursed to the Judgment Fund by the  
 agency for payments as defined in Sec. 724.102 of subpart A of this part; 

(iii) The amount of reimbursement to the Fund for attorney's fees where such fees have 
been separately designated; 

(3) In connection with cases identified in paragraph (a)(1) of this section, the total number of 
employees in each fiscal year disciplined as defined in Sec. 724.102 of subpart A of this part and 
the specific nature, e.g., reprimand, etc., of the disciplinary actions taken, separated by the 
provision(s) of law involved. 
 
Response:  The statutes applicable to this report are: 
 
Section 2302(b)(1) of the Civil Service Reform Act, which prohibits discrimination in personnel 
actions based on: race, color, religion, sex, or national origin (as prohibited by Title VII of the 
Civil Rights Act of 1964); age (as prohibited by sections 12 and 15 of the Age Discrimination in 
Employment Act of 1967); sex (as prohibited by section 6(d) of the Fair Labor Standards Act of 
1938); handicapping condition (as prohibited by section 501 of the Rehabilitation Act of 1973); 
and marital status or political affiliation.  

Section 2302(b) (9) of the Civil Service Reform Act, which prohibits taking a personnel action 
based on an employee(s): exercise of any appeal, complaint, or grievance right; testimony or 
other lawful assistance in the exercise of any appeal, complaint, or grievance right; cooperation 
with or disclosure to the agency=s Inspector General or the Office of Special Counsel; or refusal 
to obey an illegal order. 

Section 6(d)(1) of the Fair Labor Standards Act of 1938, also known as the Equal Pay Act, which 
prohibits discrimination “between employees on the basis of sex by paying wages to employees 
... at a rate less than the rate [paid] to employees of the opposite sex ... for equal work on jobs the 
performance of which requires equal skill, effort and responsibility, and which are performed 
under similar working conditions....”  29 U.S.C. 206(d)(1) 

The Age Discrimination in Employment Act (ADEA) of 1967, as amended, which states that, 
"All personnel actions affecting employees or applicants for employment who are at least 40 
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years of age ... in executive agencies ... shall be made free from any discrimination based on 
age."  29 U.S.C. ' 633a(a). 
 
Section 501 of the Rehabilitation Act of 1973, 29 U.S.C. § 791 et seq., which prohibits 
discrimination on the basis of disability and requires agencies of the Federal government to make 
reasonable accommodation to the known physical or mental limitations of qualified employees 
with disabilities, unless the agency can demonstrate that accommodation would prove to be an 
"undue hardship."  
 
Section 717 of the Civil Rights Act of 1964 (Title VII), which prohibits discrimination based on 
race, color, religion, sex, or national origin against federal employees in executive agencies (42 
U.S.C. '2000e-16 (a).)  Under Title VII,  it is also unlawful "for an employer to discriminate 
against any of its employees because [the employee] has opposed any practice made an unlawful 
employment practice by Title VII, or because [the employee] has made a charge, testified, 
assisted, or participated in any manner in an investigation, proceeding, or hearing under Title 
VII.  Tables showing the number and disposition of civil actions filed in a United States District 
Court under any of these statutes appear below: 
 
Table 1.A:  Federal Court Litigation, FY 2011 
 
Statute Number of Cases Final Judgments  

Against Agency 
Settled Employees Disciplined 

Civil Service Reform Act 
5 U.S.C. 2302(b)(1) 
Prohibited Personnel Practices 

Pending 0 
0 0 0 

Resolved 0 
Civil Service Reform Act 
5 U.S.C. 2302(b)(9) 
Whistleblowing  

Pending 0 
0 0 0 Resolved 0 

Fair Labor Standards Act 
29 U.S.C. 206(d) 

Pending 0 0 0 0 Resolved 0 
Age Discrimination in Employment Act of 1967 
29 U.S.C. 631 and 633a 

Pending 0 0 0 0 Resolved 0 
Rehabilitation Act of 1973 
29 U.S.C. 791 

Pending 0 0 0 0 Resolved 0 
Civil Rights Act of 1964 (Title VII) 
42 U.S.C. 2000e-16 

Pending 1 0 0 0 Resolved 1 
Title VII and ADEA Pending 0 0 0 0 Resolved 0 
Title VII and ADEA and Rehabilitation Act Pending 0 0 0 0 Resolved 0 
Title VII and Rehabilitation Act Pending 0 0 0 0 Resolved 0 
ADEA and Rehabilitation Act Pending 0 0 0 0 Resolved 0 
Title VII and CSRA (Whistleblowing) Pending 0 0 0 0 Resolved 0 
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Total Pending 1 0 0 0 Resolved 1 
 
Table 1.B:  Judgment Fund Expenditures, 2011 

 
Part 2.  Administrative Equal Employment Opportunity Complaint Data   
 
Section 5, Part 724.302(a)(4) of the Code of Federal Regulations requires agencies to report: 
 
The final year-end data about discrimination complaints for each fiscal year that was posted in 
accordance with Equal Employment Opportunity Regulations at subpart G of title 29 of the Code 
of Federal Regulations (implementing section 301(c)(1)(B) of the No FEAR Act). 
 
Response:  See the following tables: 
 

Complaint Activity 
Comparative Data 

2011 
Previous Fiscal Year Data 

2006 2007 2008 2009 2010 
Number of Complaints 
Filed 10 9 14 18 13 15 
Number of Complainants 10 9 14 17 13 15 
Repeat Filers 0 0 0 1 3 0 

 
 

Complaints by Basis 
Comparative Data   

Previous Fiscal Year Data  
Note: Complaints can be 
filed alleging multiple 
bases. The sum of the 
bases may not equal 
total complaints filed. 

2006 2007 2008 2009 2010 2011 

Race 2 2 9 8 2 14 
Color 1 1 1 2 1 4 
Religion 0 0 0 0 0 0 
Reprisal 5 4 0 5 3 7 
Sex 5 5 10 4 7 11 
National Origin 1 1 0 2 2 7 
Equal Pay Act 0 0 0 0 0 0 
Age 5 4 1 7 5 5 
Disability 4 7 0 4 5 12 
Non-EEO 0 0 0 0 0 0 

Complaints by Issue Comparative Data   

Judgment Fund Expenditures, FY 2011
Judgment Fund Total Judgments Settlements Attorney's Fees

$0.00 $0.00 $0.00 $0.00
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Previous Fiscal Year Data 

 
2011 

Note: Complaints can be 
filed alleging multiple 
issues. The sum of the 
issues may not equal 
total complaints filed. 

2006 2007 2008 2009 2010 

Appointment/Hire 0 0 1 0 1 0 
Assignment of Duties 1 2 0 0 0 4 
Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 
Disciplinary Action          

Demotion 0 0 0 0 1 0 
Reprimand 1 1 1 0 0 1 
Removal 0 1 0 0 0 3 
Suspension 0 1 1 1 1 3 
Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 
Evaluation Appraisal 0 3 1 0 0 2 
Examination/Test 0 0 0 0 0 0 
Harassment             

Non-Sexual 5 2 6 15 11 15 
Sexual 0 0 1 0 1 0 

Medical Examination 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 0 0 
Promotion/Non-Selection 3 2 3 5 9 8 
Reassignment             

Denied 0 0 1 0 0 0 
Directed 0 1 0 0 0 0 

Reasonable 
Accommodation 

0 0 0 2 2 0 

Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 1 0 0 0 0 
Terms/Conditions of 
Employment 

0 0 0 1 0 11 

Time and Attendance 0 0 0 0 0 10 
Training 0 0 0 0 0 2 
Other 1 0 0 0 0 0 
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Complaints Dismissed 
by Agency 

Comparative Data 
 
 

2011 

Previous Fiscal Year Data 

2006 2007 2008 2009 2010 

Total Complaints 
Dismissed by Agency 

0 3 0 2 0 0 

Average days pending 
prior to dismissal 

0 69 0 26 0 0 

 
 
 

Total Final Actions 
Finding 

Discrimination 

Comparative 
Data 

          

 Previous Fiscal Year 
Data 

         

 2006  2007  2008  2009  2010  2011  

 # % # % # % # % # % # % 
Total Number 
Findings 

0 0 0 0 0 0 0 0 0 0 0 100 

Without Hearing 0 0 0 0 0 0 0 0 0 0 0 0 
With Hearing 0 0 0 0 0 0 0 0 0 0 0 100 

 
There were no final judgments of discrimination against the Agency between FY06 and FY11 
and no employees were disciplined in connection with cases in Federal Court.  DISA's 
disciplinary actions are determined on a case-by-case basis, depending upon the specific facts or 
circumstances when appropriate (See Part IV, Disciplinary Policies).   
 

Findings of 
Discriminatio
n Rendered 

by Basis 

Comparativ
e Data 

          

 Previous Fiscal 
Year Data 

         

Note: Complaints can be filed alleging multiple bases. The 
sum of the bases may not equal total complaints and 
findings. 

    

 2006   2007  2008  2009  2010  2011 

 # % # % # % # % # % # % 
Total Number 
Findings 

0 100 0 100 0 100 0 100 0 100 0 100 

Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 
Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 
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Age 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

             
Findings After 
Hearing 

0 0 0 0 0 0 0 0 0 0 0 0 

Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 
Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

             
Findings 
Without 
Hearing 

0 0 0 0 0 0 0 0 0 0 0 0 

Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 
Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

 
 

Findings of 
Discrimination 

Rendered by Issue 

Comparative 
Data 

          

 Previous Fiscal 
Year Data 

         

 2006  2007  2008  2009  2010  2011  

 # % # % # % # % # % # % 
Total Number 
Findings 

0 0 0 0 0 0 0 0 0 0 0 0 

Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0      0  0      0  0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinary Action 0 0 0 0 0 0 0 0 0 0 0 0 
Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 
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Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 
Non-Sexual 0 0 0 0      0  0 0 0 0 0 0 0 
Sexual 0 0 0 0      0  0 0 0 0 0 0 0 
Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay (Including 
Overtime) 

0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-
Selection 

0 0 0 0 0 0 0 0 0 0 0 0 

Reassignment 0 0 0 0 0 0 0 0 0 0 0 0 
Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 
Reasonable 
Accommodation 

0 0 0 0 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of 
Employment 

0 0 0 0 0 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

             
Findings After 
Hearing 

0 0 0 0 0 0 0 0 0 0 0 0 

Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinary Action 0 0 0 0 0 0 0 0 0 0 0 0 
Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 
Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay (Including 
Overtime) 

0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-
Selection 

0 0 0 0 0 0 0 0 0 0 0 0 

Reassignment 0 0 0 0 0 0 0 0 0 0 0 0 
Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 
Reasonable 
Accommodation 

0 0 0 0 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 



NNOOTTIIFFIICCAATTIIOONN  AANNDD  FFEEDDEERRAALL  EEMMPPLLOOYYEEEE  AANNTTII--DDIISSCCRRIIMMIINNAATTIIOONN  AANNDD  RREETTAALLIIAATTIIOONN  
  ((NNOO  FFEEAARR))  AACCTT  OOFF  22000022  

DDeeffeennssee  IInnffoorrmmaattiioonn  SSyysstteemmss  AAggeennccyy  ((DDIISSAA))  
 

NNOOTTIIFFIICCAATTIIOONN  AANNDD  FFEEDDEERRAALL  EEMMPPLLOOYYEEEE  AANNTTII--DDIISSCCRRIIMMIINNAATTIIOONN  AANNDD  RREETTAALLIIAATTIIOONN  
  ((NNOO  FFEEAARR))  AACCTT  OOFF  22000022  

DDeeffeennssee  IInnffoorrmmaattiioonn  SSyysstteemmss  AAggeennccyy  ((DDIISSAA))  
 

16 

Terms/Conditions of 
Employment 

0 0 0 0 0 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

 0 0 0 0 0 0 0 0 0 0 0 0 
Findings Without 
Hearing 

0 0 0 0 0 0 0 0 0 0 0 0 

Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinary Action 0 0 0 0 0 0 0 0 0 0 0 0 
Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 
Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 
Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay (Including 
Overtime) 

0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-
Selection 

0 0 0 0 0 0 0 0 0 0 0 0 

Reassignment 0 0 0 0 0 0 0 0 0 0 0 0 
Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 
Reasonable 
Accommodation 

0 0 0 0 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of 
Employment 

0 0 0 0 0 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 
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Pending Complaints Filed in 
Previous Fiscal Years by Status 

Comparative 
Data 

    

 Previous Fiscal Year 
Data 

   

 2006 2007 2008 2009 2010 2011 
Total complaints from previous Fiscal 
Years 

15 10 9 11 23 38 

Total Complainants 10 9 14 18 13 15 
Number complaints pending       
Investigation 3 2 8 9 9 13 
Hearing 7 6 2 13 14 16 
Final Action 0 1 0 0 19 11 
Appeal with EEOC Office of Federal 
Operations 

0 0 1 1 1 0 

 
Part 3.   Disciplinary Actions 
 
Section 5, Part 724.302(a)(5) of the Code of Federal Regulations requires agencies to report: 
 
Whether or not in connection with cases in Federal court, the number of employees in each fiscal 
year disciplined as defined in Sec. 724.102 of subpart A of this part in accordance with any 
agency policy described in paragraph (a)(6) of this section. The specific nature, e.g., reprimand, 
etc., of the disciplinary actions taken must be identified. 
 
Response:  Consistent with the fact that there were no final judgments of discrimination against 
the Agency in FY11, no employees were disciplined in connection with cases in Federal court.    
     
Part 4.  Disciplinary Policies 
 
Section 5, Part 724.302(a)(6) of the Code of Federal Regulations requires agencies to report: 
 
A detailed description of the Agency's policy for taking disciplinary action against Federal 
employees for conduct that is inconsistent with Federal Antidiscrimination Laws and 
Whistleblower Protection Laws or for conduct that constitutes another prohibited personnel 
practice revealed in connection with agency investigations of alleged violations of these laws. 
 
Response:  The Agency’s policy for taking disciplinary action against Federal Employees for 
conduct that is inconsistent with Federal Antidiscrimination Laws and Whistleblower Protection 
Laws or for conduct that constitutes another prohibited personnel practice revealed in connection 
with Agency investigations of alleged violations of these laws is set forth in accordance with 
applicable agency regulations and standards. 
The relevant offenses appear at Numbers 36, 42, 45, and 46 on the Table of Offenses and 
Penalties: 
  

• Harassing, threatening or taking reprisal action against an employee as a result of 
or in anticipation of a grievance, appeal, complaint, or other exercise of rights (5 
days suspension to removal); 
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•  Misrepresentation, falsification, or omission of material fact in connection with 
application, employment or any record, report, investigation or other proceeding 
(written reprimand to removal); 

• Discrimination.  As used in the Table of Offenses and Penalties, discrimination 
refers to specific acts taken by an employee in the performance of his/her official 
duties which discriminate against one or more individuals on the basis of race, 
sex, religion, color, age, national origin, disability, marital status, or political 
affiliation.  (5 day suspension to removal); and 

• Refusal to answer appropriate interrogation in a properly authorized inquiry 
(written reprimand to removal). 

 
DISA Instructions and policy statements also provides an expedited process for reviewing 
allegations of harassment, terminating actual incidents of harassment, and taking disciplinary 
actions as appropriate, which includes stopping any ongoing harassment and initiating 
disciplinary or adverse action when an inquiry results in a finding that misconduct has occurred. 
 
Part 5a.  Trend Analysis  
 
Section 5, Part 724.302(a)(7) of the Code of Federal Regulations requires agencies to report: 
 
An analysis of the information provided in paragraphs (a)(1) through (6) of this section in 
conjunction with data provided to the Equal Employment Opportunity Commission in 
compliance with 29 CFR part 1614 subpart F of the Code of Federal Regulations. Such analysis 
must include: 
    (i)    An examination of trends; 
    (ii)   Causal analysis; 
    (iii)  Practical knowledge gained through experience; and 
    (iv)  Any actions planned or taken to improve complaint or civil rights programs of the  
    agency with the goal of eliminating discrimination and retaliation in the workplace; 
 
Response:  The following is an analysis of Initiatives and Knowledge Gained: 
   
DISA Headquarters’ EEO&CD Office has implemented a reporting requirement for all DISA 
field sites that either have their own complaint processing services or purchase complaint 
processing services through an Intra-Service Support Agreement (ISSA) or Memorandum of 
Understanding (MOU) from another agency to submit quarterly reports on their complaint 
activity. The Complaints Manager has also been tasked with ensuring the ISSAs or MOUs are 
still current and coordinating with the applicable sources to ensure compliance and accurate 
requirements.  In addition, several collateral duty counselors throughout the agency have been 
trained to assist with counseling services at several Field Sites.  Collateral Duty Counselors will 
be provided the mandatory eight hours or more training as a refresher.  This training will be 
provided by the Defense Equal Opportunity and Management Institute and is currently being 
coordinated.  All training is tracked by the EEO&CD training manager.  
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Additionally, the Agency has established: 
 

• EEO Program Reviews – When conducting an EEO program review at any DISA field 
site, the following program areas are analyzed for regulatory compliance: (Program 
Administration function; MD-715 compliance structure; Recruitment Strategies for 
under-represented groups; Plan of action for the employment/advancement of Disabled 
Veterans; Employment initiatives for the six special emphasis programs; quality of EEO 
Counseling services, including meeting all recommended timeframes; quality of 
processing formal complaints, including ensuring all complaint compliance measures are 
observed/followed as described in C.F.R. 1614 and Management Directive 110; 
Prevention of Sexual Harassment Program implementation/maintenance initiatives; and 
the utilization/effectiveness of Alternative Dispute Resolution.  As mentioned earlier in 
this report, DISA is a worldwide agency consisting of approximately 40 separate 
activities (for EEO purposes).  It is also worth mentioning while DISA employs 
approximately 7,000 civilian & military personnel (combined), it also has approximately 
10,000 contractors providing services to support its mission.  Given the overwhelming 
majority of these contractors occupy space in DISA facilities (integrated into DISA’s 
civilian workforce); they are included in all facets of EEO planning (for the purposes of 
eradicating discrimination).  The DISA EEO staff conducts a series of Program Reviews 
at a different DISA site each year (normally 5-7).  Several factors are considered to 
determine what sites are reviewed and when; included in this determination is the size of 
the activity.  As previously mentioned, while DISA has approximately 40 field sites, not 
all sites have what could be considered a substantial civilian personnel representation.  A 
number of DISA Field Activities are much more heavily allocated with contractor 
personnel rather than GS employees.  Several sites currently have less than 50 civilian 
employees; therefore, the major factor considered in determining the candidates (field 
sites) for program reviews are activities with 100 or more civilian employees.   
Moreover, the aforementioned program reviews are not “cursory” reviews rather they are 
very detailed in nature, complete with a statistical sampling (through one-on-one 
interviews/surveys) encompassing at least 35% of each field site’s civilian population.  
These surveys are conducted to provide an EEO climate assessment at each activity 
being reviewed.  It is also worth mentioning that each review takes approximately one 
week to complete and the inspected activity is then placed on a very specific Plan of 
Action and Milestones (POA&M) to correct any identified deficiencies and/or areas 
needing improvement.  

 
• Activity Employee Climate Employee Survey Assessments – DISA has incorporated a 

very aggressive site-employee assessment survey program.  This program is designed to 
conduct in-depth field activity employee climate survey assessments on a regular 
scheduled rotation.  These assessments are designed to provide DISA with a thorough 
view and understanding of how our employees view their employment within their 
respective DISA organization.  The importance of these assessments cannot be 
overstated.  They are used not only as a gauge to measure the morale of our workforce 
(at each activity) but also these assessments are invaluable tools to solicit input from our 
workforce regarding how management officials can avoid disputes.  In other words, 
these assessments assist the agency tremendously (in a proactive manner) to prevent 
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perceived problems areas of possibly a few from becoming widespread among the entire 
workforce and, just as importantly, enables the agency to develop initiatives to eliminate 
even the perception of problems.  These assessments have greatly improved the morale 
of our employees and have resulted in improvement initiatives over the past five years at 
most of our field sites.  This program is believed to be such a positive proactive initiative 
that DISA authorized the recruitment of one full-time specialist whose primary 
responsibility is to oversee the assessments program.  Additionally, because of the 
popularity of this program, other staff members, to include the Director of EEO 
programs, often augment the team in order to provide more opportunities to provide 
additional assessments.    

 
• The DISA EEO office has done “more with less” for a number of years.  To the credit of 

Agency leadership; they have recognized the need to provide additional billets to the 
EEO office to further provide quality services to this Agency.  As a result, two additional 
billets (term billet, 2 years, not to exceed 4 years) have been authorized by Agency 
leadership at the GS-07 and GS-13 level.  The DISA EEO office hired two Specialists 
against these billets in FY11 and the two Specialists are currently contributing to the 
EEO mission.  Two additional permanent billets at the grade of GS-13 have been 
suspended by the Agency as a manpower review is being conducted in light of funding 
and cuts.  The DISA EEO office fully intends to pursue the two permanent billets in 
exchange for the term billets when funding is less of an issue.  Appropriate staffing will 
result in the ability to become more proactive with regard to all of our programs and will 
lead to less complaints and more resolution in the future.     

 
DISA will continue to explore every option and initiative to alleviate reasons our employees may 
have for filing complaints.  It is our goal to, not only create, but also maintain a discrimination-
free workplace for all of our employees and applicants for employment.  Our employees, current 
and future, deserve no less.  
 
Part 5b.  Civil Actions Filed in Federal Court  
 

Analysis of Totals: 
 

For Fiscal Year 2011, there was one complainant who filed their case in Federal District Court.  
The Defense Information Systems Agency is currently litigating this one case in Federal District 
Court.  Accordingly, no cases have been resolved, leaving one case pending at the time of this 
report.  Consequently, there was no case requiring the discipline of any DISA employee.  The 
Defense Information Systems Agency has not paid any dollars toward the settlement of any cases 
in Federal District Court nor has paid any monies for attorney’s fees.   
 

Analysis of Trends: 
 
During the reporting period, there were no lawsuits brought against DISA based on a violation of 
5 U.S.C. 2302(b)(1) (Civil Service Reform Act) or 29 U.S.C. 206(d) (pay discrimination).  The 
majority of lawsuits against the Agency are based on an alleged violation of Title VII of the Civil 
Rights Act of 1964.  The trends for all pending complaints as well as any complaint filed within 
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the past five years are all depicted in various charts throughout this report and therefore will not 
be reiterated here. 
 
Part 6.  Budgetary Adjustments 
 
Section 5, Part 724.302(a)(8) requires agencies to report: 
 
For each fiscal year, any adjustment needed or made to the budget of the agency to comply with 
its Judgment Fund reimbursement obligation(s) incurred under 5 C.F.R. § 724.103.  
 
Response:  The Defense Information Systems Agency has not made or needed to make 
adjustments to its budget to comply with its Judgment Fund reimbursement obligation(s) 
incurred under 5 C.F.R. § 724.103. 
 
Part 7.  Training Plan 
 
Section 5, Part 724.302(a)(9) requires agencies to report: 
 
The agency's written plan developed under 5 C.F.R.§ 724.203(a) to train its employees. 
 
Response:   
 
DISA’s training plan encompasses a variety of training delivery platforms as follows:    
 

a.      We offer on-line training through the DISA e-Learning “Education on Demand” portal which is 
assessable through the Agency’s intranet site.  SkillSoft developed the No FEAR Act training, 
while the DISA on-line tracking system provides the e-learning delivery platform.  The training 
staff from the Manpower, Personnel, and Security reviewed and edited the No FEAR Act 
training prior to its release by SkillSoft.   

  
b.     We offer a myriad of training programs to the agency including EEO Collateral Duty Training to 

further assist EEO Collateral Duty Counselors when acting in that capacity.  Additionally, we 
provide awareness training to Supervisors, and EEO training to employees throughout DISA at 
our field sites around the world.  Diversity training is also provided as well as training “as 
requested” by any component of DISA.    

  
c.      We developed an in-house version of the No FEAR Act training to train new employees during 

new employee orientation sessions.  These documents are also housed permanently on the DISA 
training website.  This training is available to all employees at any time as initial training or as a 
refresher or reference.  

  
d.    We provide classroom training to new Supervisors on the provisions of the No FEAR Act.  

Additionally, EEO Program Administration Training is provided as requested and needed at 
DISA sites worldwide on an annual basis.  Remedial training is also provided to employees 
and/or supervisors if determined by the applicable sources.       
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Part 8.  Additional Information 
 
Additional Information 
 
For further information regarding the No FEAR Act regulations, refer to 5 CFR part 724, as well 
as the appropriate offices within DISA (e.g., EEO, MPS office, or Office of General Counsel).  
Additional information regarding Federal antidiscrimination, whistleblower protection and 
retaliation laws can be found at the EEOC Web site--http://www.eeoc.gov and the OSC Web site-
-http://www.osc.gov. 
 

DISA Office 
Phone 

Number 
(DSN 327) 

Website Email Address 

Office of Equal 
Employment 
Opportunity and Cultural 
Diversity (EEOCD) 

(301) 225-6458 http://www.disa.mil/main/eeo.html  

Office of General 
Counsel (GC) (301) 225-6111 http://www.disa.mil/main/gc.html Generalcounseldisa@disa.mil 

Office of Inspector 
General (IG) 

24 Hr Hotline: 
(301) 225-6236 
 
Main: 
(301) 225-
6219/6220 

http://www.disa.mil/mail/ig.html IG-Hotline@ncr.disa.mil 

Manpower, Personnel 
and Security (MPS) (301) 225-1330 http://www.disa.mil/main/mps.html  
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Appendix A 

DISA Director 
Vice Director 
Chief of Staff 
Senior Enlisted Advisor (SEA) 

Component Acquisition Executive 
Chief Financial Executive 
Chief Information Assurance Executive 
Chief Information Officer 
Chief Technology Officer 

Component Acquisition Executive http://www.disa.mil/about/offices/cae.html 
Chief Technology Office 
Command and Control Capabilities PEO 
GIG Enterprise Services PEO 
Mission Assurance and Network Operations PEO MA  
SATCOM, Teleport and Services PEO 
 
Strategic Business Units  

• GIG Enterprise Services Engineering Directorate  
• GIG Operations Directorate  
• Enterprise Services Directorate  
• Network Services Directorate  

 
Shared Service Units  

• Chief Financial Executive  
• Manpower, Personnel, and Security Directorate  
• Procurement Directorate/Defense Information Technology Contracting Organization  
• Chief Information Officer  
• Strategic Planning and Information Directorate  

 
Special Mission  

• White House Communications Agency  
• White House Situation Support Staff  
• Defense Spectrum Organization  

o Global Electromagnetic Spectrum Information System Program Management 
Office  

o Joint Spectrum Center  
o Strategic Planning Office  

http://www.disa.mil/about/leaders/index.html�
http://www.disa.mil/about/leaders/vicedirector.html�
http://www.disa.mil/about/offices/cos.html�
http://www.disa.mil/about/offices/sea.html�
http://www.disa.mil/about/offices/cae.html�
http://www.disa.mil/about/offices/cae.html�
http://www.disa.mil/about/offices/cae.html�
http://www.disa.mil/services/index.html?panel=4#A_Services�
http://www.disa.mil/cio/index.html�
http://www.disa.mil/cio/index.html�
http://www.disa.mil/cio/index.html�
http://www.disa.mil/about/offices/cae.html�
http://www.disa.mil/about/offices/cae.html�
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http://www.disa.mil/peoc2c/index.html�
http://www.disa.mil/peoc2c/index.html�
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http://www.disa.mil/peo-ma/index.html�
http://www.disa.mil/peo-ma/index.html�
http://www.disa.mil/peo-ma/index.html�
http://www.disa.mil/ge/index.html�
http://www.disa.mil/go/index.html�
http://www.disa.mil/about/offices/csd.html�
http://www.disa.mil/ns/index.html�
http://www.disa.mil/about/offices/cfe.html�
http://www.disa.mil/mps/index.html�
http://www.disa.mil/about/offices/ditco.html�
http://www.disa.mil/cio/index.html�
http://www.disa.mil/spi/index.html�
http://www.disa.mil/whca/index.html�
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http://www.disa.mil/jsc/index.html�
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Special Advisors  

• Congressional Affairs  
• Foreign Affairs  
• Inspector General  
• EEO & Cultural Diversity (EEOCD)  
• General Counsel  
• NSA/CSS Representative to DISA  
• Office of Small Business Programs (OSBP)  
• Test & Evaluation Management Center (TEMC)  
• Reserve Forces  
• Joint Interoperability and Test Command (JITC)  

 
Combatant Command Field Offices  

• DISA AFRICOM  
• DISA CENT  
• DISA CONUS  
• DISA EUROPE  
• DISA JFCOM  
• DISA NORTHCOM  
• DISA PACIFIC  
• DISA SOCOM  
• DISA USARE  
• DISA SOUTHCOM  
• DISA STRATCOM  
• DISA TRANSCOM 

 

 
 
 
 
 
 
 
 
 
 
 
 

 
 

http://www.disa.mil/about/offices/ig.html�
http://www.disa.mil/about/offices/eeo.html�
http://www.disa.mil/about/offices/gc.html�
http://www.disa.mil/about/offices/osbp.html�
http://www.disa.mil/te/index.html�
http://www.disa.mil/about/offices/jitc.html�
http://www.disa.mil/about/offices/field/africom.html�
http://www.disa.mil/about/offices/field/cent.html�
http://www.disa.mil/about/offices/field/conus.html�
http://www.disa.mil/europe/index.html�
http://www.disa.mil/about/offices/field/jfcom.html�
http://www.disa.mil/about/offices/field/northcom.html�
http://www.disa.mil/about/offices/field/pacific.html�
http://www.disa.mil/about/offices/field/socom.html�
http://www.disa.mil/mps/usare.html�
http://www.disa.mil/about/offices/field/southcom.html�
http://www.disa.mil/about/offices/field/stratcom.html�
http://www.disa.mil/about/offices/field/transcom.html�


NNOOTTIIFFIICCAATTIIOONN  AANNDD  FFEEDDEERRAALL  EEMMPPLLOOYYEEEE  AANNTTII--DDIISSCCRRIIMMIINNAATTIIOONN  AANNDD  RREETTAALLIIAATTIIOONN  
  ((NNOO  FFEEAARR))  AACCTT  OOFF  22000022  

DDeeffeennssee  IInnffoorrmmaattiioonn  SSyysstteemmss  AAggeennccyy  ((DDIISSAA))  
 

NNOOTTIIFFIICCAATTIIOONN  AANNDD  FFEEDDEERRAALL  EEMMPPLLOOYYEEEE  AANNTTII--DDIISSCCRRIIMMIINNAATTIIOONN  AANNDD  RREETTAALLIIAATTIIOONN  
  ((NNOO  FFEEAARR))  AACCTT  OOFF  22000022  

DDeeffeennssee  IInnffoorrmmaattiioonn  SSyysstteemmss  AAggeennccyy  ((DDIISSAA))  
 

25 

Appendix B (Organizational Chart) 
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Appendix C (Agency Policy Letters) 
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READIN~SS 

UNDER SECRETARY OF DEFENSE 
4000 DEFENSE PENTAGON 

WASHINGTON, D.C. 20301-4000 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Chairwoman Berrien: 

Enclosed please find a compilation of Fiscal Year 2012 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

If you have any questiom. about this submission or require more information, please 
contact Mr. James Love at 703-571-9331 or atjames.love@osd.mil. 

Enclosure: 
As stated 

Sincerely, 

Clarence A. Johnson 
Director 
Office of Diversity Management and 

Equal Opportunity 
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I. Executive Summary 
This is the Defense Logistics Agency’s (DLA) annual Report to Congress in support of 
the Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002, 
which is commonly referred to as the No FEAR Act.  The No FEAR Act is intended to 
reduce the incidence of workplace discrimination within the Federal government by 
making agencies and departments more accountable. 
 
The Fiscal Year (FY) 2011 DLA report provides: 

 the number of cases that were filed in Federal court that resulted in judgments, 
awards, or compromise settlements;  

 the status or disposition of those cases;  
 money required to be reimbursed;  
 the number of employees disciplined for discrimination, retaliation, harassment, 

or other infractions of a provision of law cited in Section 201(c) of the No FEAR 
Act; and  

 an analysis of trends, causation, and practical knowledge gained through 
experience.   

 
There were five (5)  cases filed in Federal court in FY 2011, which included allegations 
based on the Civil Rights Act of 1964 (Title VII) and the Age Discrimination in 
Employment Act (ADEA) of 1967.  One case is pending in Federal court; one case was 
dismissed pursuant to a government motion; one case was decided in favor of the 
Agency; and two cases were settled by the parties.  During FY 2011, DLA reimbursed 
the Judgment Fund in the total amount of $30,000, while the amount of reimbursement 
for attorney’s fees in that same period totaled $30,000.  DLA did not discipline any 
employees in connection with Federal court cases.   
 
There were 106 administrative complaints filed against DLA during FY 2011.1  In FY 
2010, there were 122 administrative complaints filed.  This is a decrease of 15 percent 
from FY 2010 to FY 2011 in the number of complaints filed.  The greatest number of 
cases filed claimed violation of Title VII.  Cases claiming violations under the ADEA and 
the Rehabilitation Act came in second and third, respectively.   
 
There were three findings of discrimination in FY 2011.  The three findings were made 
by the U.S. Equal Employment Opportunity Commission (EEOC) at hearing.   Two of the 
findings involved a violation of Title VII (national origin) and the issue was non-selection.  
The third finding involved a violation of Title VII (race and sex) and the ADEA Act.  The 
issue was also non-selection.   
 
DLA provides training on the No FEAR Act and Alternative Dispute Resolution (ADR) to 
its workforce. 
 

II. Introduction 
 
The No FEAR Act requires Federal agencies to submit annual reports not later than 180 
days after the end of each fiscal year to the Speaker of the House of Representatives, 
the President pro tempore of the Senate, the Committee on Governmental Affairs of the 

                                                 
1 The 106 complaints were filed by 105 individuals. 



 
 

 
 

Senate, the Committee on Government Reform of the House of Representatives, each 
committee of Congress with jurisdiction relating to the agency, the Attorney General, and 
the EEOC.  Additionally, the U.S. Office of Personnel Management’s (OPM) final 
regulation, Title 5 U.S. Code of Federal Regulations (CFR) Part 724, Implementation of 
Title II of the Notification and Federal Employee Antidiscrimination and Retaliation (No 
FEAR) Act of 2002 – Reporting and Best Practices issued December 28, 2006, requires 
that OPM also receive a copy of the report.  The DLA’s submission is in accordance with 
these reporting requirements. 
 

III. Background 
 
The DLA is the U.S. Department of Defense (DoD) Combat Logistics Support Agency.  
The DLA Director reports to the Undersecretary of Defense for Acquisition, Technology 
and Logistics through the Deputy Under Secretary of Defense, Logistics and Materiel 
Readiness.  DLA’s mission is to provide effective and efficient worldwide support to 
America’s warfighters and our other customers.  Our vision is warfighter–focused, 
globally responsive, fiscally responsible supply chain leadership.  
  
The DLA Equal Employment Opportunity (EEO) office ensures Agency compliance with 
the laws, regulations, policies, and guidance that prohibit discrimination in the Federal 
workplace based on race, color, national origin, religion, gender, age, disability, genetic 
information, or reprisal for participating in prior EEO activity.  The DLA EEO Director 
monitors the DLA Field Activity EEO Offices’2 complaint processing activities.  The DLA 
EEO Director also issues and provides guidance and leadership on EEO policy to DLA 
managers and supervisors implementing EEO law and higher-level EEO directives, such 
as the annual U.S. Equal Employment Opportunity Commission (EEOC), Management 
Directive (MD) 715 Report.   
 
The DLA Field Activity EEO Managers are responsible for resolving complaints at the 
lowest level possible; processing EEO pre-complaints and formal complaints of 
discrimination, in accordance with applicable Federal EEO laws and regulations; and 
providing training on EEO-related subjects such as Alternative Dispute Resolution.  In 
addition, they develop local MD-715 reports and execute related planned activities.  

 
IV. Data – Reporting Obligations 
 
The following information is provided in accordance with OPM’s final regulation, Title 5 
U.S. Code of Federal Regulations (CFR) Part 724, Implementation of Title II of the No 
FEAR Act of 2002 – Reporting and Best Practices. 
 
Subpart C - Annual Report  
 
§724.301 Purpose and Scope:  This subpart implements Title II of the Notification and 
Federal Employee Antidiscrimination and Retaliation Act of 2002 in regard to Federal 
agencies’ obligation to report on specific topics concerning Federal Antidiscrimination 
Laws and Whistleblower Protection Laws that are applicable to their employees, former 
employees, and applicants for Federal employment. 

                                                 
2 The DLA Field Activity EEO Offices are located at DLA Aviation (Richmond, VA); DLA Distribution    
(New Cumberland, PA); DLA Disposition Services (Battle Creek, MI); DLA Troop Support (Philadelphia, 
PA); DLA Logistics Information Service (Battle Creek, MI); DLA Land and Maritime (Columbus, OH); 
and DLA Headquarters EEO Operations Division (Fort Belvoir, VA).  



 
 

 
 

 
§724.302   Reporting Obligations:  Each agency must report no later than 180 
calendar days after the end of each fiscal year the following: 
 
(a)(1)  Number of Cases in Federal Court, Pending or Resolved during FY 2011, 
Arising under the Various Antidiscrimination Laws and Whistleblower Protection 
Laws Listed in the No FEAR Act. 
 

 There were five (5) cases filed in Federal court in FY 2011.  Four of the cases   
claimed violations of Title VII.  The fifth case claimed violation of Title VII and 
ADEA.  

 
(a)(2)(i)  Status or Disposition of Federal Court Cases  
 

 In FY 2011, one case was dismissed pursuant to a government motion.  
One case is pending a hearing; one case was decided in favor of the 
Agency, and two cases were settled by the parties. 
 

(a)(2)(ii)  Amount Required to be Reimbursed to the Judgment Fund by the 
Agency in Federal Court Cases  
 

 There was $30,000 in reimbursements to the Judgment Fund in FY 2011.  
 

(a)(2)(iii)  Amount of Reimbursement to the Judgment Fund for Attorney’s 
Feeds in Federal Court Cases  
 

 There was $30,000 in reimbursement to the Judgment Fund for attorney’s 
fees. 

 
(a)(3)  Number of Employees Disciplined in Connection with Federal Court Cases 
and Specific Nature of the Disciplinary Actions Taken, Separated by the 
Provision(s) of Law Involved. 
 

 No disciplinary action(s) were taken in connection with pending or resolved 
Federal Court cases.     
 

(a)(4)  Final Fiscal Year-End Data - Discrimination Complaints: 
 
The final year-end data posted on DLA’s web site pursuant to title 29 of the Code of 
Federal Regulations (implementing section 301(c)(1)(B) of the No FEAR Act) can be 
found at: 
http://www.dla.mil/EEO/Documents/DLANoFEARQuarterlyReportFY11-4thQuarter.pdf 
   
 



 
 

 
 

 Formal Complaint Processing:  Formal complaint activity decreased slightly 
over the last three fiscal years.  During FY 2011, there were 106 formal EEO 
complaints of discrimination filed.  This is a decrease of 16 percent in formal 
complaint activity compared to FY 2010 when 122 formal complaints were filed 
and a net change of 6 percent compared to FY 2009 when 115 formal complaints 
were filed.  
 
DLA is required to use the Defense Human Resources Activity’s (DHRA) Civilian 
Personnel Advisory Service’s (CPAS) Investigation and Resolutions Division 
(IRD) to conduct investigations of EEO complaints.  In FY 2011, 12 investigations 
out of a total of 88 completed investigations or 14% were completed within the 
regulatory timeframe of 180 days.   

 Bases of Complaints:  During FY 2011, the top five bases alleged in formal 
EEO complaints were race (43); age (40); disability (30); sex (37); and reprisal 
(27).    

 
 Issues:  The top five issues alleged in formal discrimination complaints during 

FY 2011 were harassment - non-sexual (37); promotions/non-selection (33); 
disciplinary action (13); termination (11); terms/conditions of employment (7); and 
appointment/hire (5). 
 

 Findings:  During FY 2011, there were three findings of discrimination; all made 
by the EEOC at hearing (two were based on national origin and the other was 
based on race and age.  The issue in all three cases was non-selection).     
 

(a)(5)  Whether or Not in Connection with Cases in Federal Court, the Number of 
Employees Disciplined as Defined in §724.1023 of subpart A of this Part in 
Accordance with Any Agency Policy Described in Paragraph (a)(6) of this Section: 
 

 No disciplinary actions were taken in accordance with Agency policy as defined 
in § 724.102 of subpart A.   

 
(a)(6)  Description of Agency’s Policy for Taking Disciplinary Action: 
 

 The DLA Director4 issued an EEO policy statement, dated January 7, 2011, that 
reinforces DLA’s commitment to the establishment of a workplace free of 
discriminatory practices, policies, and harassment. The policy states that 
employees and applicants who believe they have been discriminated against 
have the right to seek redress by contacting the EEO office.  It furthers states 
“Retaliation against any person because that person opposed a practice made 
unlawful by relevant discrimination laws or participated in any stage of the EEO 
process is prohibited.  Managers and supervisors will maintain a workplace free 
of discriminatory practices, policies and harassment, and subject to discipline if 
they discriminate or retaliate.”  See 
http://www.dla.mil/EEO/Documents/EEOPolicyStatement2011.pdf  

 

                                                 
3 In § 724.102 of subpart A, the definition for discipline means “any one or a combination of the following 
actions:  reprimand, suspension without pay, reduction in grade or pay, or removal.”  
4 The former DLA Director, VADM Alan S. Thompson, SC, USN, retired on November 18, 2011 and a 
new DLA Director, VADM Mark D. Harnitchek, USN assumed responsibility on the same date.  A new 
EEO policy statement will be issued in March 2012. 



 
 

 
 

 On January 5, 2009, the former DLA Director issued a Prevention of Sexual 
Harassment policy statement, which states “DLA has a ‘Zero Tolerance’ policy 
for sexual harassment that will be strictly enforced.  Generally harassment is any 
unwelcome, hostile, or offensive conduct taken on the basis of race, color, sex, 
sexual orientation, religion, national origin, age, disability, or reprisal that 
interferes with an individual’s performance or creates an intimidating, hostile, or 
offensive environment… Management is responsible for ensuring the workplace 
is free of harassment.” See  
http://www.dla.mil/EEO/Documents/PreventionSexualHarassmentPolicyLetter.pdf 
 

 DLA Instruction - Maintaining Discipline dated September 15, 2009. 
 (Appendix A) 
 
(a)(7)  Analysis of Information Provided in paragraph (a)(1) through (6) in conjunction 
with data provided to the EEOC in compliance with 29 CFR Part 1614 subpart F- 
Matters of General Applicability:  
 

 (i) Examination of Trends:   

 The number of Federal court cases has declined since FY 2009.   

 The number of administrative cases filed with DLA has increased 
between FY 2005 [66 complaints] and FY 2011 [106 complaints] which is 
a net change of 61 percent.   

 There was a decrease of 16 complaints [a net change of 15%] filed 
between FY 2010 and FY 2011.   

 In FY 2010 and FY 2011, the top three bases alleged were reprisal, age, 
and race, respectively.   

 The top three issues in FY 2010 were harassment (non-sexual), 
promotion/non-selection, and appointment/hire, respectively.   

 In FY 2011, the issues were:  harassment (non-sexual), promotion/non-
selection, and termination, respectively.  

 
 (ii)  Causal Analysis: In FY 2011, there were 105 complainants who filed 106 

complaints at DLA. This is less than one percent (.41%) of the DLA workforce 
(25,579), which is not statistically significant enough to establish any causal 
relationship with the worforce-at-large.  

 (iii) Practical knowledge gained through experience: In FY 2011, DLA 
ranked 88 out of 241 DoD agencies in the “Best Places to Work in the Federal 
Government” survey.  The rankings are based on responses from more than 
266,000 federal employees to the 2011 Office of Personnel Management’s 
(OPM) Federal Employee Viewpoint Survey.  This survey measures federal 
agencies in 10 workplace categories including effective leadership, pay, and 
employee commitment.   

 (iv)  Actions Planned or Taken to Improve Complaint or Civil Rights 
Programs of the Agency with the Goal of Eliminating Discrimination and 
Retaliation in the Workplace:   

1. FY 2011 462 Report:  The FY 2011 EEOC Annual Statistical Report of 
Discrimination Complaints, (commonly called the 462 Report) shows the 



 
 

 
 

Agency improved its approach to offering Alternative Dispute Resolution 
(ADR) to complainants at the informal or pre-complaint stage of the 
complaint process.  In FY 2010 the ADR offer rate was 66% and in FY 
2011 was 81%.  Our goal is to offer ADR 90% of the time.  In FY 2012 we 
will improve our approach in promoting and marketing ADR as an 
alternative means to conflict resolution.  ADR publicity will be updated 
and marketed to the workforce.   

In FY 2011, DLA met the established metric to accept formal complaints 
from the complainant’s filing date and request an Investigations and 
Resolutions Division (IRD) investigator within 30 calendar days 90% of 
the time.  DLA averaged 20 calendar days.  This metric will continue to be 
monitored.  DLA EEO leadership met with IRD to discuss improving 
processing time and the quality of reports of investigation. In FY 2012, 
DLA EEO will continue to measure IRD’s timeliness, and look for 
alternatives such as contracting out some of the investigations when it 
becomes apparent that IRD will not meet the timeline. 

2. Reasonable Accommodation Procedures: Reasonable 
Accommodation Procedures were institutionalized at DLA in September 
2009.  Computer based reasonable accommodation training is being 
coordinated with the DLA Training Center (DTC) and will be a mandatory 
requirement for all DLA supervisors/managers and optional for 
employees.  Training will be executed in FY 2012 through the DLA 
Human Resources’ Learning Management System (LMS).   

3. Staff Assistance Visits (SAV): The DLA EEO office established a SAV 
checklist modeled after the MD-715 Part G Form checklist.  Two of the six 
EEO offices received staff assistance visits during FY 2010.  The DLA 
EEO Office did not conduct staff assistance visits in FY 2011 due in part 
to the Department of Defense’s travel limitations.  Two more visits are 
scheduled during FY 2012 depending on the availability of funds.  During 
a SAV, the quality of pre-complaint and formal complaint processing is 
reviewed to include ensuring all complaint compliance measures are 
observed/followed as prescribed in 29 C.F.R. 1614, and Management 
Directive-110, and DLA standards.  The effective use of Alternative 
Dispute Resolution is also reviewed.     

 
4. Training:  EEO-related training has been or will be placed in DLA’s 

Learning Management Service (LMS).  The goal is to have 100 percent of 
the targeted workforce trained as required or appropriate.  Within 90 days 
of being appointed, new employees will receive notice of the mandatory 
EEO training they must take within a year.  EEO-related training includes 
but is not limited to No FEAR Act; Alternative Dispute Resolution; 
Prevention of Sexual Harassment; and Reasonable Accommodation.   
 

(a)(8)  Adjustment to Agency Budget – Judgment Fund Reimbursement 
 

 No adjustments were made to the Agency’s budget because of a reimbursement 
to the Judgment Fund. 

 
 
 



 
 

 
 

(a)(9)  Federal No FEAR Act Training Requirements   
 

 No FEAR Act training was revised in FY 2011 to reflect changes in related laws.   
 

 The bi-annual mandatory training requirement for the entire workforce began 
during 2nd quarter, FY 2011 and ended September 30, 2011.   
 

 Approximately 91% (or 23,351) of the DLA workforce completed the bi-annual No 
FEAR Act computer based training during FY 2011 through the DLA Learning 
Management System (LMS).  
 

 Between the bi-annual training requirement, new employees are assigned to take 
the No FEAR Act training with 90 calendar days from their on-board date through 
LMS.   
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Defense Logistics Agency Instruction 

Maintaining Discipline 

References: Refer to Enclosure 1. 

Page 1of17 

September 15, 2009 
J-13 

1. PURPOSE. This Instruction establishes policies and procedures by which Defense Logistics Agency 
(DLA) will maintain discipline of its civilian employees through good supervision and personnel 
management practices, resulting in motivated employees who conform to acceptable standards of 
conduct. Our customers will benefit by being serviced by employees who are self-disciplined and 
sustained by a firm and just leadership that practices fair and equitable treatment of all employees. 

2. APPLICABILITY. This Instruction applies to all competitive and excepted service employees of 
Headqumters DLA and DLA Primmy Level Field Activities (PLFA) and all other Federal activities 
serviced by a DLA Human Resources Center (DHRC) according to the tenns of the applicable servicing 
support agreement. This Instruction does not cover Senior Executive Service members. Separation of 
probationary employees or employees serving a trial period is not covered by this Instruction. If there is 
an applicable bargaining unit agreement, and a conflict arises between this Instruction and the 
agreement, the provisions of the agreement prevail. 

3. POLICY. It is DLA policy that supervisory and management officials initiate disciplinmy action for 
just cause that will promote the efficiency of the Service. No action shall be initiated until an 
investigation of the facts and circumstances has been made. Where an offense is minor and correction 
can be accomplished through counseling, closer supervision, or an informal disciplinmy measure, formal 
disciplinary action need not be taken. 

4. RESPONSIBILITIES. 

a. The Director, Human Resources, will provide broad policy guidance on employee 
conduct and disciplinmy matters. · 

b. The servicing DHRC staff will provide technical advice and guidance on employee 
conduct and disciplinary matters. 

c. The Heads of the DLA PLF A mid all other Federal activities serviced by a DHRC will 
implement this Instruction and assure that supervisors are familiar with the requirements and can 
properly carry out their responsibilities as outlined in this Instruction. 

d. The servicing team of the appropriate DHRC is responsible for advising and guiding 
management in disciplinary matters. The team must also ensure that management informs employees 
against whom disciplinaiy actions have been proposed or taken of such matters as the right to reply, use 
of a reasonable amount of official time to prepare and present a reply, and the appropriate appeal or 
grievance rights. 
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e. The authority to initiate disciplinmy action should be delegated to the lowest practical 
level of supervision consistent with good management. Normally, this authority will be placed at the 
first level of supervision where the full range of persormel management responsibility is exercised. 

f. Final decisions to suspend, to demote, or to remove an employee will normally be made 
by a supervisor one or more levels higher than the supervisor who proposed the action. The supervisor 
will work with the servicing DHRC, Employee mid Labor Relations staff, to construct the action. The 
charges, specifications, determination as to how the proposed penalty was derived (analysis of the 
Douglas factors, see Enclosure 2, section 3h(2)) and the employee's rights will be detailed in the 
proposal notice (see Enclosure 2, sections 3c(2), 3c(3), and 3c(5)). The employee may reply to the 
deciding official who is named in the proposal notice (see Enclosure 2, section 3c(3)). After the reply 
period has expired, the deciding official will provide a written decision letter to the employee. If 
applicable, the deciding official's decision letter will detail the employee's grievance or appeal rights 
(see Enclosure 2, section 3c(9)). 

5. PROCEDURES. See Enclosure 2. A flowchart is included at Enclosure 4 

6. EFFECTIVE DATE. September 15, 2009. 

ENCLOSURE(S) 

https://headquarters.dla.mil/DES/policy/j lmd.htm 3/12/2010 
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Enclosure I 
References 

1. 5 U.S.C. Chapter 75, Adverse Actions 
2. 5 CFR 752, Adverse Actions 
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1. General 

Enclosure 2 
Procedures 

Page 4of17 

a. When lllisconduct occurs for which disciplinary action is appropriate, all of the pertinent 
facts and circulllstances of the situation, including the elllployee's account of the lllatter, should be 
carefully investigated. 

b. Disciplinary actions should be initiated as soon as feasible after the facts and 
circulllstances of the offense have been investigated and such investigation indicates that an action is 
appropriate. If there is likely to be a significant delay in lllaking a deterlllination whether or not to take 
an action, the concerned elllployee should be advised that action is being considered, and he/she will be 
inforllled of lllanagelllent's deterlllination as soon as possible. 

c. In deterlllining to take a disciplinary action against an elllployee, lllanagelllent must prove 
by a preponderance of the evidence that the employee is guilty of the offense and that the action taken 
against the employee is a reasonable exercise of lllanagelllent authority and (for suspensions, delllotions, 
and relllovals) will prolllote the efficiency of the service. 

d. The fact that the elllployee has done solllething wrong does not in and of itself lllean 
there has been an actionable breach of discipline. For a disciplinary action to be appropriate, there lllust 
be a nexus between the offense and the efficiency of the service. Management lllUSt be prepared to 
demonstrate this nexus when taking a disciplinary action. 

e. All disciplinary action letters lllUSt be reviewed by the servicing DHRC before they are 
issued to ensure there has been an adequate inquiry into the incident that fonns the basis for the action 
and that actions fully conform to regulatory requirements. The servicing DHRC must also confirlll that 
disciplinary actions and attendant matters llleet negotiated labor agreement provisions, where applicable. 

f. An elllployee confronted by lllanagelllent with a potential disciplinary action lllay 
voluntarily request a delllotion or reassignment, or may voluntarily retire in lieu of said disciplinary 
action. Elllployees are free to initiate or request such actions at any tillle. However, in the context of a 
potential disciplinary action, a resignation, optional retirelllent, or delllotion at an employee's request 
may be an adverse action if it is obtained by coercion, duress, time pressure, intimidation, or deception. 
An action requested by an employee under this circumstance is voluntary only if the employee has 
freedolll of choice, a reasonable period oftillle in which to make that choice, and the right to set the 
effective date. In discussing such "voluntmy" actions by employees, lllm1agement must make it clear 
that the decision by the employee is entirely at his/her discretion. 

g. If management decides to offer an abeyance agreelllent or a last-chance agreement to an 
elllployee, the agreement should contain: a specific time period during which the employee must 
maintain good performance or conduct; a elem· statement of the requirelllents for the employee, 
including (if applicable) satisfacto1y participation in a rehabilitative program; and a description of the 
employee's behavior that will indicate compliance or failure to colllply with the agreement; and a 
statement of the penalty ifthe employee either fails to colllply or fails to satisfactorily colllplete the 
period. 

h. Special counseling through the Employee Assistance Program (EAP) helps employees 
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whose conduct or perfonnance may be adversely affected by alcohol, drugs, or behavioral or 
emotional problems. When a supervisor recognizes the possible existence of such a problem, or is so 

· informed by an employee, whether or not in connection with a proposed or possible disciplinmy action, 
the employee should be offered refenal to EAP. 

i. A Notification of Personnel Action, Standard Form 50 (SF-50), is permanently 
maintained on the right side of the employee's Official Personnel Folder (OPF) and Electronic Official 
Personnel Folder (EOPF) to document suspensions, demotions, and removals. Reprimands should be 
filed in the employee's OPF/EOPF only for the time period specified in the reprimand letter, not to 
exceed two years or as stated in the appropriate Collective Bargaining Agreement, if applicable. Each 
servicing DHRC will maintain a case file of all formal disciplinary actions, to include at a minimum, 
copies of the notice of proposed action, the employee answer if written, a summaty thereof if made 
orally, the notice of decision and reasons therefore, and any order effecting the action, together with 
suppmting material. This case file will be maintained in accordance with the DLA Instruction Personnel 
Records and Files Systems. At the end of the time period specified for retention, these records will be 
destroyed. In removal cases, the OPF/EOPF is normally retained when an appeal, or negotiated 
grievance, is filed until the matter is resolved. The OPF is then forwarded to the National Personnel 
Records Center in accordance with the procedures described fn the Office of Personnel Management's 
Guide to Personnel Recordkeeping. 

2. Informal Disciplinaty Actions 

a. Oral Counseling - An oral counseling is the first step in handling minor offenses that can 
be resolved by instructing the employee in the proper process or procedure. It is highly recommended 
that supervisors document oral counseling, together with the reasons and corrective action discussed, in 
a memorandum for the record (MFR), and provide a copy of the MFR to the employee. 

b. Oral Admonishment - An oral admonishment is the first step in handling minor rule 
infractions and similar discipline problems. The supervisor must document the oral admonislnnent, 
together with the reasons and cmTective actions discussed, in an MFR and provide a copy of the MFR to 
the employee. 

c. Letters oflnstruction - Letters to individual employees are sometimes used to document 
standards of conduct or special work instructions. Letters of this type, as well as those that establish 
special requirements, such as leave approval procedures or warn of potential consequences of certain 
behavior, are not disciplinm·y. These letters merely formalize instruction that might otherwise be given 
orally. Such letters may be referred to in disciplinary actions to substm1tiate that employees were 
notified of proper standards of conduct or special work instructions. 

d. Letters of Warning - A written letter issued by a supervisor to an employee concerning 
unacceptable conduct places the employee on notice that fonnal disciplinary action may be imposed if 
the conduct does not improve. Such letters may be referred to in fonnal disciplinaty actions to 
s.ubstantiate that the employee was previously notified of both their unacceptable conduct and the 
supervisor's expectations for improved conduct. 

3. Formal Disciplinmy Actions 

a. Letters of Discipline. Letters of Discipline may be used in lieu of letters of reprimand and 
suspensions of 14 calendm· days or less. The use of letters of discipline is described in section 3d of this 
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process. 

b. Reprimand. A written disciplinary action issued by a supervisor to an employee based on 
specific unacceptable conduct. Unless a different procedure is outlined in the applicable bargaining unit 
agreement, a one-step reprimand will be used. 

(1 ). Procedure. This one-step procedure entails issuance of a letter of reprimand after the 
supervisor has investigated the incident, discussed it with the employee, and determined, in consultation 
with the servicing DHRC, that the incident warrants formal disciplinary action. The letter of reprimand 
will be effective immediately, and will cite the specific charge(s) and a reasonably detailed account of 
the offense(s) including such facts as time, date, names, place, and circumstances. As appropriate, the 
reprimand will include a statement of any past disciplinary or other actions taken which were considered 
to support the decided penalty. The effective date of a reprimand can be no sooner than the day it is 
received by the employee, or if mailed, five (5) mail delive1y days after it is mailed. The letter of 
reprimand must inform the employee that the letter will be retained in his/her OPF/EOPF for a period of 
time, not to exceed two (2) years. Letters of Reprimand will be removed from an employee's 
OPF/EOPF when the employee separates from the Agency. 

(2). Delive1y of Notice. Delivery of all disciplinary actions is ve1y important. If practical, it 
should be delivered in person and in private. The employee should be asked to sign and date the file 
copy to acknowledge receipt. If the employee refuses, the supervisor delivering the notice should note 
this fact on the file copy of the notice together with his/her name and the date. If personal delivery is not 
practical, the preferred method of delivery is by an overnight carrier capable of tracking delive1y and 
first-class mail. 

(3). Grievance Rights. Employees have the right to grieve a letter of reprimand, in 
accordance with the applicable grievance procedure. The reprimand letter must inform the employee of 
this right, the applicable procedure, and the submission deadline. 

c. Suspension. The suspension penalty may be used for significant misconduct and repeated 
infractions of a lesser nature. A Notification of Personnel Action (SF-50) documenting a suspension, 
becomes a permanent record in the OPF/EOPF. A suspension action requires a notice of proposed 
suspension, specific and detailed charges, the right to review the material used to construct the action, 
the right to reply personally and in writing, and a written decision letter. Except in highly unusual 
circumstances, suspensions must be given in consecutive days. Periods of suspension must not be 
divided by intervening days in a work status in order to avoid processing under 5 CFR 752, subpart C, or 
to reduce or intensify the effect on the concerned employee. 

(1 ). Procedure. The authority to initiate disciplinary action should be delegated to the lowest 
practical level of supervision consistent with good management. Normally, this authority will be placed 
at the first level of supervision where the full range 6f personnel management responsibility is 
exercised. Final decisions to suspend, to demote, or to remove an employee will normally be made by a 
supervisor one or more levels higher than the supervisor who proposed the action. The supervisor will 
work with the servicing DHRC, Employee and Labor Relations staff, to construct the action. The 
charges, specifications, determination as to how the proposed penalty was derived (analysis of the 
Douglas factors, see section 3h(2)), and the employee's rights will be detailed in the proposal notice (see 
sections 3c(2), 3c(3), and 3c(5)). The employee may reply to the deciding official who is named in the 
proposal notice (see section 3c(3)). After the reply period has expired, the deciding official will provide 
a written decision letter to the employee. If applicable, the deciding official's decision letter will detail 
the employee's grievance or appeal rights (see section 3c(9)). 
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(2). Material Relied Upon to Support the Charge. Charges of misconduct or delinquency are 
sometimes based in whole or in pmt upon documentmy evidence such as anest records, statements of 
witnesses, investigative reports, production records, etc. All supporting documentation must be open to 
the concerned employee and his/her representative. Material that cannot be disclosed cannot be used to 
support the charge. When documents and records are used to support the charge, the employee must be 
informed in the notice of proposed action that the documents/records will be made available upon 
request. 

(3). Notice and Reply Periods. The purpose of the reply period is to allow employees 
adequate time to gather and present facts and argument in opposition to proposed actions. The reply 
period must allow them the opportunity to request and be granted extensions when watrnnted. The reply 
period of a proposed action will begin the day after the notice of the action is received by the employee 
or five (5) mail delivety days after mailing by first-class mail, whichever is sooner. For proposed 
suspensions of 14 days or less, the employee will have 20 days advance notice of the proposed action 
and 7 days to reply. For proposed suspensions of more than 14 calendar days, the employee will have 
30 days advance notice of the proposed action and 20 days to reply. 

(4). Delivety ofNotice. See section 3b(2) above. 

(5). Employees have the right to be represented by an attorney or other representative of their 
choice. Management may prohibit the employee representative if the activities of the individual as a 
representative could cause a conflict of interest or position; release of an employee from official duties 
to serve as a representative would give rise to unreasonable costs to the Gove1mnent; or priority work 
assignments of the employee preclude release. The prohibition of a representative must be in writing 
and state fully the reasons for the decision. Employees have the right to challenge the prohibition 
according to the terms of their negotiated grievance procedure for bm·gaining unit employees or the 
administrative grievance procedure for non-bm·gaining unit employees. 

(6). Status During Notice Period. An employee whose suspension (including indefinite 
suspension) has been proposed will ordinarily remain in a duty status in his/her regular position during 
the advance notice period. However, in those rare circumstances where the employee's continued 
presence in the work place during the notice period could pose a threat to co-workers, result in potential 
loss of or damage to Government property, or otherwise jeopardize legitimate Govermnent interests, the 
supervisor may consider the following alternatives: assign the employee to other duties where there 
would be no threat to safety, mission, or prope1ty; allow the employee to request leave (annual, sick or 
leave without pay), or charge the absence to absence without official leave (AWOL) ifthe employee is 
absent without having requested leave; curtail the notice period when the "crime provision" (5 United 
States Code [U.S.C.] 7513) can be invoked; or if none of these alternatives are appropriate to the 
situation, the employee may be placed in a paid, non-duty status until the effective date of the decision. 

(7). Replies. Employees have the right to reply both orally and in writing to proposed 
disciplinary actions. Replies are to be made to a person with authority to make a final decision on the 
proposed action. If the employee wishes consideration of any medical condition that may bear upon the 
delinquency or misconduct, he/she should make this clear and submit such supporting medical 
documentation if available. Any medical information submitted will be considered under the criteria of 
5 CFR Part 339. 

(8). Setting Effective Dates of Actions. Only full calendar days will be counted in setting the 
last day of a reply period, notice period, or the effective date of an action. The reply period will start 
with the day after the day the employee receives the proposed notice. The effective date of a decision to 
suspend will not be earlier than the day after the last day of the notice period. No decision on whether or 
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not to take an action can be made until the employee has had time to reply and the reply has been 
carefully considered. Therefore, no specific effective date should be set in a proposed notice of action. 

(9). Grievance and Appeal Rights. All letters of decision must contain information on the 
employee's right to file a grievance or appeal the action as appropriate. Letters of decision on 
suspensions of more than 14 days, are appealable to Merit Systems Protection Board (MSPB), and the 
decision letter must be accompanied by a copy of the board's appeal form (MSPB Form 185, U.S. 
Systems Protection Board Appeal Fonn, ht1p:/lw:w:w.fodfornrn.govlbgfl'mtal/docD_el<1ils.d_oidl_d=l275$, 
and the decision letter must also meet all requirements stated in 5 CFR Part 1201.21. Bargaining unit 
employees covered by a negotiated agreement may, at the discretion of the employee, file a grievance 
through the negotiated grievance process or appeal to the MSPB, but not both. Suspensions of 14 
calendar days or less may be grieved using either the administrative or the applicable negotiated 
grievance procedure. 

d. Letters of Discipline. Letters of Discipline may be used as an adjunct to the regular, 
formal disciplinary process. Management may elect to use a letter of discipline for a particular incident 
of misconduct. Otherwise, a regular disciplinaty action may be used. The use of a letter of discipline 
for one employee or one incident of misconduct does not obligate management to use them for all such 
incidents or employees. Management has full discretion to decide when it is approp1iate to use a Letter 
of Discipline in lieu of a regular disciplinmy action. 

1. When it has been determined that an employee has committed an offense for which a 
formal disciplinary action is appropriate, a Letter of Discipline may be issued in lieu of a letter of 
reprimand or a suspension from duty and pay of not more than 14 calendar days. Letters of Discipline 
may not be issued in lieu of actions more severe than a 14-calendar-day suspension. 

2. Repeated instances of misconduct nmmally result in progressively more severe 
disciplinary actions. 

3. Like a reprimand, a Letter of Discipline is effective upon issuance; there is no proposed 
action letter followed by a decision letter. Therefore, there is no right to reply to a Letter of Discipline. 
To avoid taking unwarranted actions, management must investigate the facts and circumstances of the 
incident giving rise to the matter before issuing a Letter of Discipline. Letters of discipline must cite the 
specific charge(s) and a reasonable account of the offense(s) including such facts as date, place, 
circumstances, and names of persons involved. As appropriate, Letters of Discipline will include a 
statement of any past disciplinmy actions taken which were considered in support of the severity of the 
penalty the Letter of Discipline is replacing. All Letters of Discipline will identify the formal 
disciplinary action each is taken in lieu of. 

4. Employees have the right to formally question a Letter of Discipline using the 
appropriate grievance process (either the DOD grievance process or the negotiated grievance process). 
Employees must be informed of this right in the letters. Employees receiving such a letter will be asked 
to sign and date receipt of it on the file copy. This copy will be filed on the temporary side of the 
OPF/EOPF for the same period of time as a letter ofreprimand. At the expiration of this retention 
period, the Letter of Discipline will be purged from OPF/EOPF and destroyed. 

5. Employees have the right to be represented in preparing and filing a grievance 
concerning a Letter of Discipline. A reasonable amount of duty time will be allowed for the employee 
and his/her representative for this purpose. Infonnation on this right will be included in the letter of 
discipline. 
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e. Demotion. In those rare instances where an employee's misconduct or delinquency is so 
severe and is of such a nature that it destroys management's confidence in the employee's continued 
ability to properly discharge his/her assigned duties and responsibilities, a demotion (change to lower 
grade) action may be proposed. The offense should be such that a lesser corrective action is 
inappropriate. Inasmuch as a decided demotion action entails a change of position and duties, the 
employee must not be allowed or expected to continue to perform the work of the former position or 
grade level. Care must be exercised to assure the integrity of the position classification system is 
preserved. 

Procedure. The procedures described in section 3c(l )-3c(9) apply. (!). 

(2). 
applies. 

Material Relied Upon to Support the Charge. The information described in section 3c(2) 

(3.) Notice and Reply Periods. The information listed in section 3c(3) applies. The time 
period listed for suspension proposals for more than 14 days apply to demotions. 

(4). Delivery ofNotice. The information described in section 3b(2) applies. 

(5). Employee Representation. The information described in section 3c(5) applies. 

(6). Status During Notice Period. The infonnation described in section 3c(6) applies. 

(7) Employee Replies. The information described in section 3c(7) applies. 

(8). Setting Effective Dates of Actions. The information described in section 3c(8) applies. 

(9). Grievance and Appeal Rights. The information described in section 3c(9) applies. 

f. Removal. A removal is generally an action of last reso1t. It is usually taken when 
corrective action has been tried without effective res nit, or the situation is of such gravity as to indicate 
that correction and retention of the employee is inappropriate. Ordinarily, before it is proposed to 
remove an employee, progressive disciplinary measures will have been taken to attempt correction. It 
must be determined that the removal is warranted to promote the efficiency of the service. 

(!). Procedure. The procedures described in section 3c(l)-3c(9) apply. The Directors of the 
DHRC, or their designees, may initiate a removal action in certain cases that do not directly involve a 
breach of the supervisor-subordinate relationship. 

(2). 
applies. 

Material Relied Upon to Support the Charge. The information described in section 3c(2) 

(3). Notice and Reply Periods. The information listed in section 3c(3) applies. The time 
period listed for suspension proposals for more than 14 days applies to removals. The 30-day advance 
notice of a removal is not required when there is reasonable cause to believe the employee has 
committed a crime for which a sentence ofimprisorunent may be imposed (5 U.S.C. 7513). In this 
circumstance, a curtailed reply and notice period of not less than seven calendar days may be imposed. 
When circumstances require immediate action, the employee may be placed in a non-duty status with 
pay for the time, not to exceed I 0 calendar days, necessary to effect the action. When the crime 
provision is used, the notice of proposed action must inform the employee of that and explain that he/she 
is being placed in a non-duty status with pay during the notice period. This provision may be invoked 
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even in the absence of judicial action ifthere is reasonable cause to believe that the employee has 
committed a crime for which a sentence of imprisonment may be imposed. 

(4). Delive1y ofNotice. The information described in section 3b(2) applies. 

(5). Employee Representation. The information described in section 3c(5) applies. 

(6). Status During Notice Period. The information described in section 3c(6) applies. 

(7). Employee Replies. The information described in section 3c(7) applies. 

(8). Setting Effective Dates of Actions. The information described in section 3c(8) applies. 

(9). Grievance and Appeal Rights. All decision letters to remove an employee from Federal 
Service must contain information on the employee's rights to file a grievance or appeal the action as 
appropriate. Letters of decision to remove an employee are appealable to MSPB, and the decision letter 
must be accompanied by a copy of the board's appeal form (MSPB Form 185, U.S. MSPB Appeal 
Form), h1!p://mvw,Jc::dfonns.gQvLbgfPQrtal/c,\Q~J)elails.dQ7d1d:=_l'.2'Z58. The decision letter must meet all 
requirements stated in 5 CFR Pmt 1201.21. Bargaining unit employees covered by a negotiated 
agreement may, at the discretion of the employee, either file a grievance through the negotiated 
grievance process or appeal to the MSPB, but not both. 

g. Definitions. 

(1). Day. Calendar day. 

(2). Demotion. A reduction in grade or pay and position change for serious delinquency or 
misconduct where other, lesser corrective action would be inappropriate. 

(3). Disciplinmy Action. A formal written action taken by management for delinquency or 
misconduct. The action will range from a letter ofreprimand to removal from the Federal Service. It 
does not include an action based on performance deficiencies. 
Harmful Error. An error by management in the application of its procedures which, if corrected or 
alleviated, might have resulted in a different conclusion or action by management. 

(4). Informal Action. An action taken by management to instruct an employee on proper 
behavior or procedure or to correct minor behavioral problems. Oral admonislunents, counseling, and 
letters of warning or instruction are types of informal actions. 

(5). Nexus. A reasonable connection or factual relationship between the reason(s) for the 
disciplinm·y action and the efficiency of the Federal Service. 

(6). Preponderance of Evidence. "The degree of relevant evidence that a reasonable person, 
considering the evidence as a whole, would accept as sufficient to find that a contested fact is more 
likely to be true than untrue." 5 CFR 1201.56 (c) (2). 

(7). Removal. A sepm·ation from employment for reasons of misconduct, delinquency, or for 
other cause that is personal to the employee. 

(8). Reprimand. A formal written action that is temporarily recorded in the employee's 
OPF/EOPF. This type of action is taken when the seriousness of the misconduct or breach ofregulation 
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indicates that informal discipline is not appropriate. 

(9). Suspension. A temporary enforced absence from duty in a non-pay status imposed as a 
corrective penalty for serious misconduct or repeated lesser infractions. 

h. Factors Supervisors Should Consider In Proposing a Disciplinmy Action. 

(1 ). Determining the appropriate penalty requires the same degree of care as is used in the 
initial investigation into the offense. The Table of Offenses and Penalties (Enclosure 3) is intended to be 
used as a guide for the selection of penalties for certain offenses. The decision on what penalty is 
appropriate for a particular offense should be made considering the following: 

(a). The Douglas factors, outlined in section 3h(2). 

(b ). A determination as to an appropriate penalty must not be made arbitrarily and, except as 
prescribed by law, there must be no requirement whereby a specific penalty is automatically applied to a 
specific offense. With the exception ofremoval from the Federal Service, penalties are intended to be 
corrective in nature. Penalties should be in keeping with the policy of constructive discipline. 

(2). The MSPB has enunciated 12 factors (Douglas v. Veterans Admi11istratio11, 
AT075299006, April 10, 1981) that should be considered in selecting an appropriate disciplinary 
penalty. Not all factors are relevant in every case, and not all are of equal weight in making a decision. 
These factors are: 

(a). The nature and seriousness of the offense and its relation to the employee's duties, 
position, and responsibilities, including whether the offense was intentional, technical, or inadvertent, or 
was committed maliciously, or for gain, or was frequently repeated. 

(b ). The employee's job level and type of employment including supervisory or fiduciary 
role, contacts with the public, and the prominence of the position. 

( c ). The employee's past disciplinary record. 

(d). The employee's past work record including length of service, performance on the job, 
dependability, and the ability to get along with fellow workers. 

( e ). The effect of the offense upon the employee's ability to perform at a satisfactory level, 
and its effect upon the supervisor's confidence in tl1e employee's ability to perform assigned duties. 

(f). The consistency of the penalty with those imposed upon other employees for the same or 
similar offenses in like or similar circumstances. 

(g). The consistency of the penalty with the Table of Offenses and Penalties (Enclosure 3). 

(h). The notoriety of the offense, or its impact upon the reputation of DLA. 

(i). The clarity with which the employee was on notice of any rules that were violated in 
committing the offense or had been warned about the conduct in question. 

G). The potential for the employee's rehabilitation. 
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(k). The mitigating circumstances surrounding the offense such as unusual job tensions, 
personality problems, mental impairment, harassment, bad faith, malice, or provocation on the pmt of 
others involved in the matter. 

(I) The adequacy and effectiveness of alternative sanctions (penalties) to deter such conduct 
in the future by the employee or others. 
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Enclosure 3 
Table of Offenses and Recommended Penalties 

Penalties 
Offense (Cause of Action) 

Ffrst Offense Second Third Offense 
Offense 

1. Absence Without Leave from the Reprimand to 1- to 14-day 10-day 
regularly scheduled tour of duty or any 14-day Suspension Suspension to 
absence from management-directed Suspension Removal 
additional hours of duty, includes 
leaving the worksite without permission. 
2. Failure to request leave in accordance Reprimand to 1- to 5-day 5-day 
with established procedures. 5-day Suspension Suspension to 

Suspension Removal 
3. Repeated tardiness, repeated delays Reprimand to 1-day to 5- 5-day 
in returning to work from lunch or 1-day day Suspension to 
breaks. Suspension Suspension Removal 
4. Insubordination, defiance of or Reprimand to 1-day 5-day 
contemptuous behavior toward Removal Suspension ' Suspension to 
constituted authority, refusal to carry out to Removal Removal 
proper orders, disregard of regulation or 
directive. 
5. Delay or Failure to cany out assigned Reprimand to 1- to 10-day 5-day 
duties or instrnctions in a reasonable 3-day Suspension Suspension to 
time. Suspension Removal 
6. Indecent conduct on Government Reprimand to I-day Removal 
premises or during work hours. Removal Suspension 

to Removal 
7. Careless workmanship, negligence, Reprimand to 1- to 10-day 5-day 
concealing defective work, concealing, 10-day Suspension Suspension to 
losing, or destroying work documents. Suspension Removal 
8. Failure to honor valid debts or other Reprimand 1- to 5-day 5-day 
legal financial obligations. Suspension Suspension to 

Removal 
9. Misuse of the Government Travel Reprimand to 5-day 10-day 
Charge Card (e.g. use for unauthorized Removal Suspension Suspension to 
personal expenses, failure to pay charge to Removal Removal 
card bill or pay such bill in a timely 
manner). 
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10. Unauthorized use of or failure to Reprimand to 14-day 30-day 
appropriately control use of the Removal Suspension Suspension to 
Government Purchase Charge Card as a to Removal Removal 
cardholder, approving official 
responsible for use or oversight of the 
Card. 
11. Breach of safety regulations and Reprimand to 5-day 10-day 
practice, failure to use protective Removal Suspension Suspension to 
clothing or equipment. to Removal Removal 
12. Loss of, damage to, misuse of, Reprimand to 5-day 10-day 
unauthorized use of, destruction of 10-day Suspension Suspension to 
Government orooerty. Suspension to Removal Removal 
13. Theft (actual or attempted), Reprimand to 5-day 10-day 
unauthorized possession of Government Removal Suspension Suspension to 
property. to Removal Removal 

14. Loafing or sleeping on duty. 
a. Where safety of persons or property Reprimand 1- to 5-day 5-day 
is not endangered. Suspension Suspension to 
b. Where safety of persons or property Reprimand to 5-day Removal 
is endangered. Removal Suspension IO-day 

to Removal Suspension to 
Removal 

15. Fighting, threatening or inflicting 5-day 10-day 14-day 
bodily harm, physical resistance to Suspension to Suspension Suspension to 
proper authority. Removal to Removal Removal 
16. QumTeling or inciting to qumTel, use Reprimand to 3-day 10-day 
of abusive or offensive language, 5-day Suspension Suspension to 
horseplay which interferes with work, Suspension to Removal Removal 
disorderly conduct, offensive language 
to, or abuse of, subordinates. 
17. Rude, discomieous conduct, Reprimand to 1- day to 5- 5-day 
discourtesy to the public. I-day day Suspension to 

Suspension Suspension Removal 
18. Misrepresentation, falsification, or Reprimand to 5-day JO-day 
concealment of a material fact in Removal Suspension Suspension to 
connection with any official document. to Removal Removal 
falsification, giving false testimony, or 
withholding material facts or refusal to 
testify in connection with matters under 
official investigation, inquity, or other 
official proceeding. 
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19. Making false, malicious, or Reprimand to 5-day 10-day 
unfounded statements against other Removal Suspension Suspension to 
employees with disregard for, or intent to Removal Removal 
to, damage their reputation, authority, 
official standing, or position. 
20. Gambling or betting on Government Reprimand to 2-day to 5- 5-day 
premises during work hours. 3-day day Suspension to 

Suspension Suspension Removal 
21. Organizing, promoting, or assisting 3-day 5-day 10-day 
in, gambling or betting on Goverrunent Suspension to Suspension Suspension to 
premises during work hours. Removal to Removal Removal 
22. Being on duty drunk or impaired by 5-day 7-day 10-day 
intoxicants on Government premises as Suspension to Suspension Suspension to 
to be unable to properly perfonn duties, Removal to Removal Removal 
or being a hazard to one's self or to 
others, driving while intoxicated on a 
Govemment reservation, or while 
driving a Government-owned vehicle. 
23. Reporting for duty under the 5- to 10-day 7-day 10-day 
influence of intoxicants, unauthorized Suspension Suspension Suspension to 
sale or exchange or trade of intoxicants to Removal Removal 
(alcoholic beverages) on Government 
nremises. 
24. Use of an illegal drug, on duty or 15-day Removal 
off duty, positive result in a required Suspension 
drug test. to Removal 
25. Refosal to participate in required 15-day Removal 
drug test. Suspension to 

Removal 
26. Unauthorized possession, sale, 15-day Removal 
exchange, trade, or transfer of Suspension to 
ownership of an illegal drug, marijuana, Removal 
a narcotic, or other dangerous drug on 
Government premises, or during the 
work hours of any employee involved. 
27. Soliciting gifts, contributions, or Reprimand to 5-day 10-day 
personal services from subordinates. 5-day Suspension Suspension to 
Bortowing money from subordinates. Suspension to Removal Removal 
28. Discrimination, action or inaction Reprimand to 10-day 30-day 
based on race, color, religion, sex, Removal Suspension Suspension to 
national origin, age, or marital status to Removal Removal 
which affects an employee or applicant, 
making insulting or disparaging racial 
remarks. 
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29. Sexual harassment. Reprimand to 10-day 30-day 
Removal Suspension Suspension to 

to Removal Removal 
30. Reprisal, restraint, coercion, or Reprimand to I-to 10-day 10-day 
interference with an employee for use of 5-day Suspension Suspension to 
a grievance or appeal procedure, or Suspension Removal 
reporting fraud, waste, or abuse; for 
labor organization affiliation or duties; 
or for filing a discrimination complaint. 
31. Compromise, unauthorized Reprimand to 5-day 10-day 
possession, use, or disclosure of 3-day Suspension Suspension to 
appointment or promotion examination Suspension to Removal Removal 
information and materials. 
32. Violation of security regulation Reprimand to 5-day IO-day 
requirements. Removal Suspension Suspension to 

to Removal Removal 
33. Off-duty misconduct that causes an Reprimand to 5-day 10-day 
employee to be unable to fulfill his/her Removal Suspension Suspension to 
duty responsibilities, or negatively to Removal Removal 
reflects upon DLA as the employee's 
emolover. 
34. Unauthorized use of a Government' 30-day Removal 
vehicle for other than official purposes. Suspension to 

Removal 
35. Offer, solicitation, or acceptance of Reprimand to 10-day Removal 
a gift, gratuity, or thing ofmonetmy Removal Suspension 
value in connection with employee's to Removal 
official capacity. 
36. Smoking in an unauthorized Reprimand to 1- to 5-day 5-day 
location. I-day Suspension Suspension to 

Suspension Removal 
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Enclosure 4 

Maintaining Discipline Flowchart 

j Disciplinary Actions I 
J. 

Supervisor presents situation to 
servicing Employee Relations 
Specialist (ERS) 

• 
ERS gives advice/guidance 
regarding the investigation 

+ 
ERS helps supervisor 
determine nexus 

+ 
ERS reviews investigation to determine 
if evidence meets the preponderance level 
(also check bargaining unit status of 
employee), 

t 
ERS advises supervisor to make an EAP 
referral. Is formal disciplinary action 
appropriate? 

September 15, 2009 

No 
f--

ERS helps supervisor to write formal Supervisor determines if counseling, 
disciplinary letter or proposal Jetter of warning, or other informal 

"' 
action is appropriate 

I Legal office reviews letter I 
.. After supervisor completes action, 

Supervisor issues letter to employee (and ERS retains a copy for the case file 
union rep, if applicable) 

+ 
ERS tracks employee's reply period and 
deciding official's (DO) response 

+ 
ERS assists DO to draft the decision letter, 
including applicable grievance or appeal 
rights 

• I Legal office reviews decision letter 

+ 
ERS completes any other necessary actions Process ended) 
to fulfill decision and closes out case file 
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PERSONNEL AND 
READIN~SS 

UNDER SECRETARY OF DEFENSE 
4000 DEFENSE PENTAGON 

WASHINGTON, D.C. 20301-4000 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Chairwoman Berrien: 

Enclosed please find a compilation of Fiscal Year 2012 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

If you have any questiom. about this submission or require more information, please 
contact Mr. James Love at 703-571-9331 or atjames.love@osd.mil. 

Enclosure: 
As stated 

Sincerely, 

Clarence A. Johnson 
Director 
Office of Diversity Management and 

Equal Opportunity 

I'. ''. ,-, - , , 

<.I ·( ' '' I 

.- 1·-; '.,/·_-, 
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Department of Defense 

Office of Diven;ity Management and Equal Opportunity 

4000 ])efense Pentagon, Room 5D641 

\Vashington, DC 20301-4000 

Fiscal Year 2011 

Report to Congress 

Notification and :Federal Employee Antidiscrimination and 

Retaliation Ac:t of 2002 (No FEAR Act), P.L. 107-174 



INDEX OF DoD COMPONENT FYll NO FEAR REPORTS 

Component: 

• Army & Air Force Exchange Service (AAFES) 
• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DF AS) 
• Defense Human Resources Activity (DHRA) 
• Dt::fense Intelligence Agency (DIA) 
• Dt::fense Information Systems Agency (DISA) 
• Defense Logistics Ag1!ncy (DLA) 
• De:fense Media Activity (DMA) 
• Department of Defense Education Activity (DoDEA) 
• Department of Defense Inspector General (DoDIG) 
• Defense Security Service (DSS) 
• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
• Missile Defense Agency (MDA) 
• National Geospatial-Intelligence Agency (NGA) 
• National Security Agency (NSA) 
• TRJCARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services Lniversity of the Health Sciences (USUHS) 
• Washington Headqua1ters Services (WHS) 
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Equal Employment Opportunity Data 
Posted 

Pursuant to the No Fear Act:  
 

Defense Media Activity 
FY 2011 (October 1, 2010 – 30 September 2011) 

 

Note:  DMA was established in October 2008.  As per a Memorandum of Agreement between 
DMA and Washington Headquarters Services (WHS), beginning on October 1, 2008, WHS 
provided No FEAR Act Administration (Notification, Training, and Congressional Report) until 
September 30, 2009. 

 **Mixed Cases are Included in this Report** 

Complaint Activity 

Comparative Data 

Previous Fiscal Year Data 
2011 

 NA NA *2009* 2010 

Number of Complaints Filed     2 5 

Number of Complainants     2 5 

Repeat Filers     0 0 

Complaints by Basis 
Comparative Data 

Previous Fiscal Year Data 
2011  

 
Note: Complaints can be filed alleging 
multiple bases.The sum of the bases 
may not equal total complaints filed. 

NA NA NA 2009 2010 

Race    0 0 3 

Color    0 0 1 

Religion    0 0 0 



Reprisal    0 1 2 

Sex    0 1 2 

National Origin    0 0 1 

Equal Pay Act    0 0 0 

Age    0 1 2 

Disability    0 1 0 

Non-EEO    0 0 0 

Complaints by Issue 
Comparative Data 

Previous Fiscal Year Data 
2011 
Thru 
06-30 

Note: Complaints can be filed 
alleging multiple bases.The sum of 
the bases may not equal total 
complaints filed. 

NA NA NA 2009 2010 

Appointment/Hire    0 0 0 

Assignment of Duties    0 0 1 

Awards    0 0 0 

Conversion to Full-time    0 0 0 

Disciplinary Action 

 Demotion    0 0 0 

 Reprimand    0 0 1 

 Suspension    0 0 1 

 Removal    0 0 0 

 Other    0 0 0 

Duty Hours    0 0 0 

Evaluation Appraisal    0 0 1 

Examination/Test    0 0 0 

Harassment 



 Non-Sexual    0 1 0 

 Sexual    0 0 0 

Medical Examination    0 0 0 

Pay (Including Overtime)    0 0 0 

Promotion/Non-Selection    0 0 0 

Reassignment 

 Denied    0 1 0 

 Directed    0 0 0 

Reasonable Accommodation    0 0 0 

Reinstatement    0 0 0 

Retirement    0 0 0 

Termination    0 0 0 

Terms/Conditions of Employment    0 0 2 

Time and Attendance    0 0 0 

Training    0 1 1 

Other    0 0 1 

Processing Time 

Comparative Data 

Previous Fiscal Year Data 
2011  

NA NA NA 2009 2010 

Complaints pending during fiscal year 

Average number of days in 
investigation    0 366 219 

Average number of days in final 
action    0 NA NA 

Complaint pending during fiscal year where hearing was requested 

Average number of days in 
investigation    0 366 NA 



Average number of days in final 
action    0 NA NA 

Complaint pending during fiscal year where hearing was not requested 

Average number of days in 
investigation    NA NA NA 

Average number of days in final 
action    NA NA NA 

Complaints Dismissed by Agency 

Comparative Data 

Previous Fiscal Year Data 
2011  

NA NA NA 2009 2010 

Total Complaints Dismissed by Agency    0 0 2 

Average days pending prior to dismissal    0 0 25 

Complaints Withdrawn by Complainants 

Total Complaints Withdrawn by 
Complainants    0 0 1 

Total Final Agency Actions 
Finding Discrimination 

Comparative Data 

Previous Fiscal Year Data 
2011  

NA NA NA 2009 2010 

# % # % # % # % # % # % 

Total Number Findings         0 0 0 0 

Without Hearing         0 0 0 0 

With Hearing         0 0 0 0 

Findings of 
Discrimination 

Rendered by Basis 

Comparative Data 

Previous Fiscal Year Data 
2011  

Note: Complaints can 
be filed alleging 
multiple bases.The sum 
of the bases may not 
equal total complaints 
and findings. 

NA NA NA 2009 2010 

# % # % # % # % # % # % 



Total Number 
Findings       0 0 0 0 0 0 

Race       0 0 0 0 0 0 

Color       0 0 0 0 0 0 

Religion       0 0 0 0 0 0 

Reprisal       0 0 0 0 0 0 

Sex       0 0 0 0 0 0 

National Origin       0 0 0 0 0 0 

Equal Pay Act       0 0 0 0 0 0 

Age       0 0 0 0 0 0 

Disability       0 0 0 0 0 0 

Non-EEO       0 0 0 0 0 0 

  

Findings After Hearing        0 0  0  0 0  0 

Race       0 0 0 0 0 0 

Color       0 0 0 0 0 0 

Religion       0 0 0 0 0 0 

Reprisal       0 0 0 0 0 0 

Sex       0 0 0 0 0 0 

National Origin       0 0 0 0 0 0 

Equal Pay Act       0 0 0 0 0 0 

Age       0 0 0 0 0 0 

Disability       0 0 0 0 0 0 

Non-EEO       0 0 0 0 0 0 

  

Findings Without 
Hearing       0 0 0 0 0 0  



Race       0 0 0 0 0 0 

Color       0 0 0 0 0 0 

Religion       0 0 0 0 0 0 

Reprisal       0 0 0 0 0 0 

Sex       0 0 0 0 0 0 

National Origin       0 0 0 0 0 0 

Equal Pay Act       0 0 0 0 0 0 

Age       0 0 0 0 0 0 

Disability       0 0 0 0 0 0 

Non-EEO       0 0 0 0 0 0 

Findings of Discrimination 
Rendered by Issue 

Comparative Data 

Previous Fiscal Year Data 
2011  

NA NA NA 2009 2010 

# % # % # % # % # % # % 

Total Number Findings       0 0 0  0 0 0  

Appointment/Hire       0 0 0 0 0 0 

Assignment of Duties       0 0 0 0 0 0 

Awards       0 0 0 0 0 0 

Conversion to Full-time       0 0 0 0 0 0 

Disciplinary Action 

Demotion        0 0 0 0 0 

Reprimand        0 0 0 0 0 

Suspension        0 0 0 0 0 

Removal        0 0 0 0 0 

Other        0 0 0 0 0 

Duty Hours        0 0 0 0 0 



Evaluation Appraisal         0 0 0 0 

Examination/Test        0 0 0 0 0 

Harassment 

Non-Sexual        0 0 0 0 0 

Sexual        0 0 0 0 0 

Medical Examination        0 0 0 0 0 

Pay (Including Overtime)        0 0 0 0 0 

Promotion/Non-Selection        0 0 0 0 0 

Reassignment 

Denied        0 0 0 0 0 

Directed        0 0 0 0 0 

Reasonable Accommodation        0 0 0 0 0 

Reinstatement        0 0 0 0 0 

Retirement        0 0 0 0 0 

Termination        0 0 0 0 0 

Terms/Conditions of 
Employment        0 0 0 0 0 

Time and Attendance        0 0 0 0 0 

Training        0 0 0 0 0 

Other - User Defined         0 0 0 0 

  

Findings After Hearing        0 0   0  0 

Appointment/Hire        0 0 0 0 0 

Assignment of Duties        0 0 0 0 0 

Awards        0 0 0 0 0 

Conversion to Full-time        0 0 0 0 0 

Disciplinary Action 



Demotion        0 0 0 0 0 

Reprimand        0 0 0 0 0 

Suspension        0 0 0 0 0 

Removal        0 0 0 0 0 

Other        0 0 0 0 0 

Duty Hours        0 0 0 0 0 

Evaluation Appraisal        0 0 0 0 0 

Examination/Test        0 0 0 0 0 

Harassment 

Non-Sexual        0 0 0 0 0 

Sexual        0 0 0 0 0 

Medical Examination        0 0 0 0 0 

Pay (Including Overtime)        0 0 0 0 0 

Promotion/Non-Selection        0 0 0 0 0 

Reassignment 

Denied        0 0 0 0 0 

Directed        0 0 0 0 0 

Reasonable Accommodation        0 0 0 0 0 

Reinstatement        0 0 0 0 0 

Retirement        0 0 0 0 0 

Termination        0 0 0 0 0 

Terms/Conditions of 
Employment        0 0 0 0 0 

Time and Attendance        0 0 0 0 0 

Training        0 0 0 0 0 

Other - User Defined        0 0 0 0 0 

  



Findings Without Hearing        0 0  0 0  0 

Appointment/Hire        0 0 0 0 0 

Assignment of Duties        0 0 0 0 0 

Awards        0 0 0 0 0 

Conversion to Full-time        0 0 0 0 0 

Disciplinary Action 

Demotion        0 0 0 0 0 

Reprimand        0 0 0 0 0 

Suspension        0 0 0 0 0 

Removal        0 0 0 0 0 

Other        0 0 0 0 0 

Duty Hours        0 0 0 0 0 

Evaluation Appraisal        0 0 0 0 0 

Examination/Test        0 0 0 0 0 

Harassment 

Non-Sexual        0 0 0 0 0 

Sexual        0 0 0 0 0 

Medical Examination        0 0 0 0 0 

Pay (Including Overtime)        0 0 0 0 0 

Promotion/Non-Selection        0 0 0 0 0 

Reassignment 

Denied        0 0 0 0 0 

Directed        0 0 0 0 0 

Reasonable Accommodation        0 0 0 0 0 

Reinstatement        0 0 0 0 0 

Retirement        0 0 0 0 0 



Termination        0 0 0 0 0 

Terms/Conditions of 
Employment        0 0 0 0 0 

Time and Attendance        0 0 0 0 0 

Training        0 0 0 0 0 

Other - User Defined        0 0 0 0 0 

Pending Complaints Filed in Previous 
Fiscal Years by Status 

Comparative Data 

Previous Fiscal Year Data 
2011  

NA NA NA 2009 2010 

Total complaints from previous Fiscal 
Years    0 2 0 

Total Complainants    0 2 0 

Number complaints pending 

Investigation    0 0 1 

ROI issued, pending Complainant's 
action    0 0 0 

Hearing    0 2 0 

Final Agency Action    0 0 0 

Appeal with EEOC Office of Federal 
Operations    0 0 0 

Complaint Investigations 

Comparative Data 

Previous Fiscal Year Data 2011 
Thru 06-

30 NA NA NA 2009 2010 

Pending Complaints Where 
Investigations Exceed Required 
Time Frames 

    2 1 
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Notification and Federal Employee Antidiscrimination and Retaliation 
(NoFEAR) Act of2002 

Department of Defense Education Activity (DoDEA) 

Reprisal 

Sex 

PDA 
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Comparative Data 
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Trend Analysis/Causality-Formal Complaint Data FY 2007-2011 

Formal Complaints Filed by Workforce 
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In FY 2011, DoDEA supported a total workforce of 16,534 employees (permanent and 
temporary), a 3% increase from FY 2007. From FY 2007 to 2011 formal complaints filed by the 
workforce range from 0.20% to 0.35%. In FY 2011, 0.35% of the workforce filed formal 
complaints, a 0.04% increase from FY 2007 and FY 2010. The FY 2010 government-wide 
average for complaints by workforce for large agencies (15,000 or more employees) is OA6%. 
For this FY, DoDEA is 0.11 % below the FY 2010 government-wide average. See the 
Employment Opportunity Commission (EEOC) FY 2010 Annual Report on the Federal 
Workforce, http://www.eeoc.gov/federal/repo11s/fsp20101. 
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Analysis of the formal complaints filed from FY 2007 to 2011, reflects a total of 232 
formal complaints filed, an average of 49 per FY. From FY 2007 to 2011 formal complaints 
have ranged from 31 to 58. 

While the preceding chart illustrates how many formal complaints were filed, it does not 
address the number of EEO complaints received at the contact and pre-complaint counseling 
stage that do not continue to the formal EEO complaint process. EEO contacts are individuals 
who request to speak with an EEO representative regarding issues of workplace dissatisfaction. 
The EEO counselor provides information to assist the aggrieved person in deciding whether or 
not they will proceed with initiating a pre-complaint. From FY 2007 to 2011, an average of 47% 
of EEO contacts did not continue through the EEO pre-complaint process and an average of 4 3 % 
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of pre-complaints did not continue through the formal complaint process. These efforts are 
directly attributed to the EEO Counselors who provide excellent service by resolving issues at 
the lowest possible level. · 

Although formal complaints have increased by nine since FY 2007, it is not a significant 
increase, especially when acknowledging a reorganization in 2010 to maximize resources, the 
National Security Personnel System conversion in 2008, and conversion back to the General 
Schedule pay plan in FY 2010 to 2011. Certain changes in the workplace often produce 
resistance, and the realignment and change in doing business can directly impact the increase in 
formal complaints. We have not pinpointed any specific issues that have contributed to the rise · 
in complaints from FY 2007 to 2011; however, as the Federal workforce decreased in size over 
the past few years with further decreases expected, EEO pre-complaints have risen government 
wide, increasing to 3.9% from FY 2009 to 2010 and 4.5% since FY 2006, based on the EEOC's 
FY 2010 Annual Report on the Federal Workforce. The rise in formal complaints at DoDEA is 
not substantial and should not be looked upon as a reliable indicator of an increase of 
discrimination in the workplace. 

A Government Accounting Office Report, Testimony Before the Subcommittee on Civil 
Service Committee on Government Reform, EEO Discrimination Complaint Caseloads and 
Underlying Causes, http ://www.gao. gov/new.items/gg00104t.pdt~ states that, "downsizing, 
reassignments, and changes in the economic and legal environment contribute to the increases in 
the number of complaints. Another factor was the Civil Rights Act of 1991 , which motivated 
some employees to file complaints by allowing compensatory damage awards up to $300,000 to 
be made. Other factors include the Americans with Disabilities Act of 1990, which made 
Federal workers aware of existing protections; and program regulations implemented in 1992 
made the complaint process more accessible to employees. Additionally, employees may file 
multiple complaints and "spin-off' complaints, multiple employees challenging the processing of 
existing complaints, and there has been a Federal increase in reprisal complaints, claims by 
employees who allege that they have been retaliated against for filing a complaint. EEOC also 
reported that among other things, the discrimination complaint process was burdened by a 
number of cases that were not legitimate discrimination complaints. Some employees file 
frivolous complaints to harass supervisors or "game" the system. Others file a complaint in an 
attempt to get a third party's assistance in resolving workplace disputes unrelated to 
discrimination. In the same vein, the EEOC reported in its 1996 study that a sizable number of 
complaints might not involve discrimination issues but instead reflect basic communications 
problems in the workplace." 
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Bases and Issues Filed in Formal EEO Complaints 

Bases - Most Frequently Alleged FY 2007-2011 

From FY 2007 to 2011, the top three most frequent alleged bases in formal complaints 
were: age (84), reprisal (78), and race (Black/African-American) (65). 

Top 3 Bases 
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Age discrimination was the most frequent alleged basis from FY 2007 to 2011. Of the 
232 formal complaints filed over the past 5 years, 36% were based _on age. 
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From FY 2007 to 2011, the number of age complaints ranged from 11 to 20. During the 
5-year period they dropped 6%. Approximately 77% of the DoDEA workforce is educators who 
are 40 years of age or older. The average age ofDoDEA educators is 48 years old. 
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The second most frequent alleged basis from FY 2007 to 2011 is reprisal. Reprisal was 
alleged in 34% of the 232 formal complaints filed during the 5-year period. Reprisal complaints 
remained stable from FY 2007 to 2009, followed by an increase in FY 2010 and 2011. 
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Reprisal claims constituted 36.3% of the charges filed with the EEOC in FY 2010 
Federal wide, over 1/3 of all charges filed. This percentage has risen dramatically over the past 
decade and constitutes a tangible threat to employers, especially given the fact that retaliation 
claims carry with them damages that are essentially identical to primary discrimination claims 
(such as race, sex and disability claims). Because an employee can lose his or her primary 
discrimination claim while succeeding with a retaliation claim, retaliation claims provide ru1 

extra avenue for employees to potentially recover against employers. DoDEA's EEO policies 
and training, address a zero tolerance for retaliation. Anyone found to have engaged in 
retaliatory conduct or behavior should expect timely· and appropriate corrective and/or 
disciplinary action up to and including removal from Federal service, as outlined in agency 
disciplinary regulation, DoDEA Regulation 5751.9, Disciplinary and Adverse Actions. 
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Race (Black/African-American) is the third most frequent alleged basis from FY 2007 to 
2011. Of the 232 formal complaints filed during this period, race (Black/African-American) was 
alleged in 28% of the complaints. Based on the chart above, the trend shows that after FY 2007, 
there was a marked decline followed by relatively stable amounts of activity. 

Bases by Fiscal Year-FY 2007-2011 

During the past 5 years, the top three bases filed in EEO complaints fluctuated. In FY 
2011 , the top three bases were reprisal (25); age (17); and sex (female) (15). Reprisal was also 
the top basis in FY 2010 (22). Age was the top basis in FY 2009 (18) and FY 2008 (11). In FY 
2007, race (Black/African-American) (21) was the top basis. The top three bases government
wide for the past 5 years has been (in order) reprisal, age, and race (Black/African-American) as 
reported in the EEOC's FY 2010 Report on the Federal Workforce. 

A recent Diversity Climate survey (the Federal Organizational Climate Survey, or 
FEOCS) conducted by DoDEA also sheds some light on what types of discrimination are most 
frequently reported in our agency. In the survey, participants were asked if they had experienced 
any type of discrimination, in the past 12 months, in regards to any of the following areas: 
race/national origin/color, gender (sex), age, disabilify, religion, and they also had the option of 
indicating they had been discriminated against in two or more categories from the list. 
Approximately 3,000 employees, 18% of the workforce, completed the survey, and of those who 
completed it, 20% reported they had experienced some form of discrimination. Of the 20% who 
reported experiencing discrimination, 28% said they had experienced two or more forms of 
discrimination. The next most common type of reported discrimination was race/national 
origin/color (26%), followed by discrimination based on age (20%), and sex (18%). Measures are 
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underway to address these issues by increasing transparency, communication, and trust in the 
organization. 
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During the past 5 years, the issues most :frequently alleged in complaints have been 
harassment (non-sexual), termination, and appointment/hire. 
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Harassmenf(non-sexual) is the most frequent alleged issue during the past 5 years. Of 
the 232 formal complaints received, harassment was alleged in 43% of the complaints. From FY 
2007 to 2011 , harassment complaints have gradually increased. The prevalence of this issue is 
consistent with the EEOC's FY 2010 Report on.the Federal Workforce. 
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The second most frequent alleged issue filed in formal complaints is appointment/hire. 
Of the 232 formal complaints filed over the past 5 years, 13% were regarding appointment/hire 
issues. From FY 2007 to 2011, the number of complaints varied from 1to13. 
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The third most frequent alleged issue was termination~ Termination was aJleged in 12% 
of the formal complaints filed from FY 2007 to 2_0,1.1. _ Ft;ofl3:.FY 2007 tg_ 2010, complaints .. 
regarding termination were fairly stable until ftn upticlC-in FY.20l1. - ' 

Issues -Top 3 by Fiscal Year 

The top three issues filed in complaints vary each FY. Harassment (non-sexual) has been 
the number one issue consistently over the pa~t 5 years. Additionally,-harassment (non-sexual) is 
the number one issue Federal wide over the past 5 years. 

In FY 2011, the top three issues were harassment (non-sexual) (26); reassignment (8); 
and assignment of duties (7). In FY 2010, the top three issues were harassment (21), 
appointment hire (13), and assignment of duties (6). In FY 2009, the top three issues were 
harassment (non-sexual) (21), appointment/hire (6), and termination (5) tied with 
terms/conditions of employment (5). In FY 2008, the top three issues were harassment (non
sexual) (16), promotion/non-selection ( 5), and reassignment ( 4) tied with reasonable 
accommodation (4). In FY 2007, harassment (non-sexual) (16), reassignment (10), and 
termination (7). 

Investigations FY 2007-2011 
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In accordance with 29 CFR 1614, Federal agencies are required to complete 
investigations within 180 calendar days from the date the formal complaint was filed. The 
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government-wide investigation average processing days as reported in the EEOC's FY 2010 
Annual Report on the Federal Workforce, was 181 days. DoDEA is 3 days below this 
requirement. From FY 2007 to 2011 investigation average days have been generally decreasing. 

In FY 2011, DoDEA processed 42 investigations in 178 average days, a 29-day 
improvement from FY 2010 and an 83-day improvement from FY 2007. This is the first time 
the Agency has exceeded the 180-day average investigation processing requirement. This goal 
was achieved by contracting out the majority of the investigations as illustrated in the charts 
below. 
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Over the past 3 fiscal years, the DMEO office increased the number of contract 
investigations to meet the 180-day investigation requirement. In FY 2011, 62% of the 42 
investigations were contracted. As a result, the Agency was able to complete investigations in 
178 average days. From FY 2007 to 201 1, contractors completed 27% of Agency EEO 
investigations and IRD completed 63%. While IRD is the primary DoD investigative office, 
their lack of resources and a high employee turnover created a backlog of cases over the past 2 
years. DMEO had to look for alternative resources to ensure timely investigations. 

Average Processing Days for Investigations 
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The chart above illustrates that contract investigations are consistently timely and internal 
investigations (IRD) exceed the 180-day investigation requirement. In FY 2011, the 178 
processing day average included two untimely investigations. One investigation was nine days 
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late due to a death in the family of a contract investigator, and the other investigation was an IRD 
investigation completed in 298 days which was reassigned multiple times. Contract 
investigations increased 57% from FY 2008 to 2011resultinginan83-day average improvement 
in processing time. 

Final Agency Actions 

EEOC regulations require an agency to take a final action on each formal complaint filed. 
Agencies may issue a decision dismissing a complaint on procedural grounds such as untimely 
EEO counselor contact or failure to state a claim. An agency may also issue a decision after an 
investigation, either finding discrimination or finding no discrimination. Finally, when an EEOC 
Administrative Judge (AJ) has issued a decision, the agency must issue a final order either 
implementing the AJ's decision or not implementing and simultaneously appealing to EEOC. 

Merit Final Agency Decisions (FAD) without an AJ · 

EEOC regulations require agencies to issue a FAD within 60 days of a complainant's 
request (or agency's) for such a decision or from receipt of an AJ' s remand for a FAD. In 
addition, EEOC regulations require agencies to issue a FAD within 60 days after completion of 
an investigation if the complainant has not requested either a final decision or an EEOC hearing. 
In FY 2010, Federal agencies timely issued 51.5% of their merit FADs without an AJ. 

In FY 2011, DoDEA issued 13 merit FADs without an AJ in 50 average days, ten days 
below the 60-day requirement. DoDEA timely issued 92% of the merit F ADs in FY 2010, 41 % 
above the government"-wide average, with only one untimely. Even with one untimely FAD, the 
average processing days were exceeded by 41 %. DoDEA continues to improve processing 
timelines by closely monitoring all F ADs. 

From FY 2007 to 2011, DoDEA issued 60 FADs, an average of 12 per year. From 
FY 2009 to 2010, FAD timeliness began to show a marked improvement from 110 days to 53 
days. In FY 2011, the improvement continued with a 50-day FAD processing timeline, ten days 
below the requirement. This improvement was due to more stringent control of the FAD 
process, development of a FAD flowchart, monitoring of time lines, and restructuring the DMEO 
office and placement of a Complaints Manager with oversight of the F ADs. The FY 2010 
government-wide average for issuing FADs without an AJ's decision is 201 days. DoDEA 
exceeded this by 151 average days in FY 2011. 

Procedural Dismissals 

An agency may dismi.ss a complaint for several reasons to include untimely counselor 
contact, filing the identical claim in Federal court, and failure to state a claim, among other 
reasons. See 29 CFR 1614.107(a). The EEOC suggests that acceptance letters/dismissal 
decisions be issued within 60 days of the filing of the formal complaint. 

From FY 2007 to 2011 a total of 56 procedural dismissals were issued, an average of 11 
per FY. From FY 2008 to 2011 , dismissal timelines improved by 46 days. In FY 2010, the 
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government-wide average processing time for issuing a decision dismissing a complaint on 
procedural grounds was 100 days. DoDEA' s FY 2011 average processing days for procedural 
dismissals was 91 days, nine days below the government-wide average, but 31 days over EEOCs 
suggested deadline. DoDEA is working towards its goal of processing procedural 
determinations within 30 days of filing the formal complaint. Performance standards reflect this 
requirement. 

Merit Final Agency Actions with an AJ Decision 

Finally, when an EEOC AJ has issued a decision, the agency must issue a final order 
either implementing the AJ's decision or not implementing and simultaneously appealing to 
EEOC. EEOC regulations require agencies issue an order within 40 calendar days of receiving 
the AJ's decision or the decision becomes the agency's final decision. In FY 2010, Federal 
agencies issued orders on AJ merit decisions in an average of 685 days from the complaint being 
filed. DoDEA issued five decisions in FY 2010 in an average of 727 days from the date the 
complaint was filed, an increase of 42 days over the government-wide average. DoDEA made a 
113-average-day improvement from FY 2009 at 840 days. 

The percentage of findings of discrimination government-wide is 3.30%. In October of 
2011, LRP projects editor and EEO expert Allison Uehling held an audio conference where she 
noted five lessons that agencies should take away from findings of discrimination: (1) chilling 
effect/retaliation, (2) procedural failures such as failing to submit complaint file to EEOC, . 
beginning an investigation 450 days after the complaint was filed, and taking 574 days to 
produce a report of investigation; (3) not engaging in the interactive process when considering a 
request fora reasonable accommodation; (4) suddenly ending a reasonable accommodation and 
inexplicably providing a modified job offer outside the complainant's limitations; and (5) 
violations of the Equal Pay Act. Proactive training in these areas will help DoDEA managers 
avoid making the same mistakes as other agencies. 

During the 5-year period, DoDEA had one finding of discrimination, in the Pacific Arna. 
The finding involved discrimination based on race (Black/ African-American), color. (Black), age, 
and rep1isal for prior EEO activity. The issue involved a reassignment. At the end of FY 2011, 
DoDEA had 22 cases before the EEOC for hearing. 

Knowledge Gained through Practical Experience 

A number of notable successe~ in the processing of EEO complaints were made in 
FY 2011 : improvements in the number and percentage of timely pre-complaints counseled, EEO 
investigations and Final Agency Decisions, improved conversion rates from contact to pre
complaints filed and from pre-complaints filed to formal complaints filed. 

Pre-Complaints Counseled 100% Timely: DoDEA was 100% timely in regards to 
counseling pre-complaints in FY 2011. Thls was an improvement from FY 2010 at 94% 
timely. 
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93% Timely Investigations: DMEO's objective for FY 2011 was to have 100% timely 
investigations; however, two (out of 42) investigations were untimely. Regardless, the 
percentage of timely investigations for FY 2011 (93 % ) improved 2% from FY 2010 (91 % ). 
Although investigations are not 100% timely, our average investigation processing days 
decreased to 178 average days (which is two days below the mandated 180 days to complete an 
investigation); this was also an improvement from FY 2019 (207 average processing days). 

Timelines of investigations is an ongoing challenge. DoDEA investigations are typically 
processed by DoD, Civilian Personnel Management Services, Investigations and Resolutions 
Division (IRD). In January 2010 and 2011 , IRD announced that they were experiencing a large 
backlog of cases and high turnover of staff, resulting in delays of three or more months in 
assigning cases to investigators. To offset this, DMEO frequently requested 90-day extensions 
of cases under. investigation, which must be granted by the complainant, but is not always 
granted. IRD investigations have resulted in higher average processing days. As an alternative, 
DMEO resorted to contracting out 62% of the 42 investigations in FY 2011 at a substantial cost 
for compliance. Contract investigations were processed in an average of 148 days compared to 
IRD investigations which average 228 days. DMEO has requested to hire a full-time 
investigator to ensure timely investigations and be in compliance with EEOC regulatory 
guidelines. 

Improved Processing Time for Final Agency Decisions (FADs): DMEO FAD 
processing timelines continue to improve. In FY 2010 and 2011, F ADs remained below the 60-
day requirement. The average number of processing days improved three days for FY 2011 (50 
days), compared to FY 2010 (53 days). DoDEA was untimely for one FAD in FY 2011 and one 
FAD in FY 2010. However, in FY 2010, DMEO issued 15 FADS and in FY 2011, 13. This 
resulted in a slight decrease in timeliness (92% for FY 2011 vs. 93% for FY 2010) although the 
number of untimely F ADs did not change. 

Update on the DMEO Reorganization to Attain the Essential Elements of a 
Model EEO Program 

In FY 2011, the DMEO office became fully staffed in all functional areas when two 
vacant positions were filled. The positions filled were: (1) EEO full-time counselor for the 
Domestic Dependent Secondary and Elementary Schools, Peachtree City, Georgia, DMEO 
office; and (2} a full-time ADR Program Manager position at the DMEO Headquarters office. 
DMEO found that Area offices staffed with a Program Manager and a full-time EEO counselor 
yields better processing and resolution rates. The responsibilities of the Area EEO counselor 
include providing EEO counseling for the EEO pre-complaint process, assisting the Program 
Manager with the diversity management, disabilities program/reasonable accommodations and 
the ADR program. Filling the vacant ADR Program Manager position at Headquarters provided 
oversight of the ADR Program to include marketing and training Agency-wide. We anticipate 
improved ADR participation and resolution rates with this new addition. Unfortunately, due to 
mandated agency personnel cuts, during FY 201 1, the ADR Program Manager position was cut 
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from the D_MEO staff and the duties were incorporated into the Complaint Program Manager 
position. 

DMEO conducted a comprehensive review of its programs and identified that a total of 
seven additional staff members would be necessary to effectively implement ·a model EEO 
program in accordance with the EEOC's Management Directive 715, 
http://www.eeoc.gov/federal/directives/md715.cfm. Without proper staffing and funding, 
DoDEA will find it difficult to attain the expertise and knowledge to improve its diversity 
climate. Having proper staffing and funding would allow DMEO to restructure itself into two 
functions: (1) Complaints & Compliance (C&C) and (2) Diversity & Inclusion (D&I). 
Distinctly separating these two functions would allow D&I staff to concentrate on a harmonious 
and productive work environment, a diverse and inclusive workforce, and a high quality 
education for students, and would allow C&C to focus on preventing, resolving, and processing 
workplace disputes in a high-quality manner. 

According to the Office of the Secretary of Defense Office of Diversity Management and 
Equal Opportunity, an analysis of all DoD components showed the staffing ratio of the Equal 
Employinent Opportunity Specialists (0260 Series) to be 1 :750 for the 4th Estate. Currently, the 
DoDEA DMEO staff ratio to employee is 1:1443_. DoDEA's DMEO staff is fewer than any of 
our counterparts. DoDEA is part of the DoD's 4th Estate. Army has a ratio of 1:610, the Navy. 
1:1060 and the Air Force, 1:1090. The following positions are being considered for future hires: 
one individual to supervise the D&I staff; three Research Psychologists, one 
Training/Communications Manager, one Investigator/Mediator, and one Program Assistant 
(upward mobility position). · 
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MEMORANDUM FOR MR. JIMMY LOVE, ACTING PRINCIPAL DIRECTOR, OFFICE OF 
DIVERSITY MANAGEMENT AND EQUAL OPPORTUNITY 

SUBJECT: Fiscal Year 201 1 Annual Notification and Federal Employee Antidiscrimination 
and Retaliation Act Report 

Dear Mr. Love: 

Attached is the Department of Defense Education Activity' s Fiscal Year 2011 Annual 
Report to Congress as required by Section 203 of the Notification and Federal Employee Anti
Discrimination and Retaliation Act of2002. In compliance with Public Law 107-174, this report 
provides equal employment opportunity data for Fiscal Year 2011. 

Please direct questions concerning this report to Ms. Alina Doreste-Johnson, Chief, 
Diversity Management & Equal Opportunity Office, (703) 588-3232. 

Attachment: 
As stated 
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Introduction 

Notification and Federal Employee Antidiscrimination and Retaliation 
(NoFEAR) Act of 2002 

Department of Defense Education Activity (DoDEA) 

The Department of Defense Education Activity (DoDEA) is pleased to submit this annual 
report in accordance with Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation (NoFEAR) Act of 2002. 

The NoFEAR Act is intended to reduce the incidence of workplace discrimination within 
the Federal government by making agencies and departments more accountable. Section 203 of 
the NoFEAR Act specifically requires, not later than 180 days after the end of each Fiscal Year, 
each Federal agency to submit an annual report to the Speaker of the House of Representatives, 
the President Pro Tempore of the Senate, the Committee on Governmental Affairs of the Senate, 
the Committee on Government Reform of the House of Representatives, each committee of 
Congress with jurisdiction relating to the agency, the Equal Employment Opportunity 
Commission, and the Attorney General. The NoFEAR Act Annual Report shall have specific 
information relating to each agency's Equal Employment Opportunity complaints activity 
(including Federal district court cases) and resulting disciplinary actions, Judgment Fund 
reimbursements, adjustments to agency budgets to meet reimbmsement requirements, as well as 
an analysis of trends, causation, and practical knowledge gained through experience. Further 
guidance is provided at 5 CFR § 724 on each agency's reporting obligations, and also requires 
the submission of the annual report to the Director of the Office of Personnel Management for 
the implementation of a best practices study and the issuance of advisory guidelines. 

In accordance with Section 203 of the N oFEAR Act, this Annual Report to Congress 
includes data and analysis in the following categories: 

• Number of cases in Federal Court arising under the antidiscrimination and 
whistleblower protection laws; 

• Amount of money reimbmsed to the judgment fund, and adjustments needed 
to comply with reimbursement requirements; 

• Number of employees disciplined for discrimination, retaliation, and 
harassment, and agency policy regarding disciplinary actions for such 
violations; 

• Final year-end NoFEAR Act statistical data posted; 
• Description of agency's policy for taking disciplinary action against Federal 

employees for conduct that is inconsistent with Federal Antidiscrimination 
Laws and Whistleblower Protection Laws or for conduct that constitutes 
another prohibited personnel practice revealed in connection with agency 
investigations of alleged violations of these laws; and 

• Examination of trends, causal analysis, experiential knowledge, and actions 
(taken or planned) to improve complaints programs. 
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This report summarizes DoDEA's dedication to a workplace free of discrimination and 
harassment and demonstrates our strong c,ommitment to abide by merit principles, provide 
protection from prohibited personnel practices nd promote accountability. 
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DoDEA Background 

The Department of Defense Education Activity (DoDEA) is a Department of Defense 
(DoD) field activity operating under the direction, authority and control of the Undersecretary of 
Defense for Personnel and Readiness and the Deputy Under Secretary of Defense for Military 
Community and Family Policy. DoDEA consists of two school systems: the DoD Dependents 
Schools (DoDDS), which is the overseas school system, and (2) the DoD Domestic Dependent 
Elementary and Secondary (DDESS), the domestic school system. These systems provide a 
world class education program that inspires and prepares all students in military communities 
around the world to be successful and responsible citizens in a dynamic global environment. 
DoDEA is the Presidential and national showcase for education excellence. 

DoDEA operates 194 schools in .14 districts located in 12 foreign countries, 7 states, 
Guam, and Puerto Rico. The schools are divided into three areas, each managed by an Area 
Director. Schools within DoDEA are fully accredited by U.S. accreditation agencies. 
Approximately 8,700 teachers serve approximately 87,000 students. Educators make up 77% of 
DoDEA's workforce in the Teacher Pay (TP) and Administratively Determined (AD) pay plans. 
These pay plans are school-level positions located stateside and overseas and include classroom 
teachers, counselors, media specialists, administrators, and other school-level positions. 
Classroom teachers are the majority of TP and AD pay plans. 

DoDEA's Mission, Vision, Guiding Principles1 

Mission 

To provide an exemplary education that inspires and prepares all DoDEA students for 
success in a dynamic, global environment. 

Vision 

Communities investing in success for ALL students! 

1 The Department of Defense Education Activity (DoDEA) has begun the process of developing a new Community 

Strategic Plan (CSP) for 2012-2016, which will be critical in refining the mission, vision, guiding principles, goals, and 

:initiatives that DoDEA will undertake to deliver a high quality, student-centered education. 
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Guiding Principles 

• S uccess for All Students 

• T rust and respect for others 

• U ncompromising advocacy for students 

• D evelopment of lifelong learners 

• E qual access to quality, rigorous education 

-• N ew and motivating challenges to inspire excellence 

• T eaching with high expectations 

• S afe and stable learning environment 
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DoDEA, Diversity Management and Equal Opportunity (DMltO) Office 

The DoDEA DMEO office has three integrated functions with independent strategies: 
(1) developing Department-wide Equal Employment Opportunity (EEO) and diversity policies, 
performing workforce analyses and reporting, developing outreach and retention programs, and 
providing training and communication on EEO and diversity topics; (2) administering the EEO 
complaint processing system (counseling, acceptance and dismissing formal complaints, 
investigation, and compliance) and the EEO Alternate Dispute Resolution (ADR) program; and 
(3) issuing final agency decisions based upon an investigative record or a final order after 
receiving and/or appealing Equal Employment Opportunity Commission (EEOC) admirnstrative 
decisions. 

The DMEO Chiefreports to the Director ofDoDEA, in accordance with, the 29 Code of 
Federal Regulations (CFR) 1614.102(b)(4), and is responsible for the implementation of a 
continuing affirmative employment program to promote equal employment opportunity and to 
identify and eliminate discriminatory practices and policies (EEOC Management Directive 110, 
Chapter 1, para. I). In FY 2011, DMEO's staffing consisted of 12 full-time equivalent (FTE) 
positions serving approximately 16,000 permanent and temporary employees operating in 12 
foreign countries, seven states, Guam, and Puerto Rico. At the end of FY 2011 , DMEO lost one 
FTE position (ADR Program Manager) due to Office of the Secretary of Defense budget cuts. In 
addition, one FTE was vacated (Diversity Program Manager). 

In FY 2011, DMEO utilized the vacated position (Diversity Program Manger) to 
advertise for a Research Psychologist. The position was filled in October 2011. The Research 
Psychologist brings to DoDEA the competencies to persuade and influence, client-service 
orientation, analytical and conceptual thinking, relationship building and professional integrity, 
organizational focus, and knowledge and expertise of occupational/organizational psychology. 
This staff member focuses on cultural transformation, identifying organizational strengths and 
weaknesses, to chart a path to move DoDEA into a 21st century inclusive and supportive 
organization for our employees. With the assistance of the Research Psychologist, DoDEA will 
examine systemic barriers in all aspects of the organization- including cultural norms1 bu~iness 

practices, communications, leadership development, training and education, management 
accountability, and work life. 

The DMEO Headquarters office in Arlington, Virginia, employs the Chief, one Deputy 
Chief, two EEO Specialists, and one Research Psychologist, to oversee all functions of the 
DMEO programs as described above in paragraph one. In addition, two EEO Specialists are 
located at each of the three DMEO Area offices located in Wiesbaden, Germany; Okinawa, 
Japan; and Peachtree City, Georgia. The positions are classified as: (1) an Area Program 
Manager responsible for oversight of the pre-complaint EEO process, the fo1mal EEO complaint 
process, EEO training, and each component of a model EEO program (reasonable 
accommodations program, ADR program, diversity and inclusion, and complaints and 
compliance); and (2) a full-time EEO Counselor responsible for the pre-complaint EEO process, 
to include resolving complaints at the lowest level, providing training, scheduling and planning 
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ADR services, and working as a team with the Area Program Manager, including developing 
Special Emphasis Program initiatives in accordance with DoD Instruction 1440.1. 

DMEO Vision and Mission Statements 

DMEO's Vision 

For DoDEA to be the model employer with a diverse workforce founded upon equality of 
oppo1iunity. 

DMEO's Mission 

To provide technical and professional advice to DoDEA's worldwide workforce in 
accordance with Title VII and all applicable EEO regulatory guidelines which safeguard the 
workplace from discrimination based on sex, race, color, national origin, age, disability, religion, · 
and reprisal. 

DMEO Guiding Principles 

DMEO's guiding principles are trust and respect for all people; development of 
partnerships with internal functional departments within DoDEA and other DoD components 
with which it works; equal access to employment, training, and pay for quality performance; 
continuance of new and motivating challenges to inspire excellence in the workplace; open 
communication with its stakeholders; and the best training skills available to bring positive 
results with high expectations from participants. 
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Federal C~urt Cases, Judgment Fund, and Number of Employees Disciplined for 
Discrimination, Retaliation, and Harassment 

1. The number of cases arising under each of the respective 
provisions oflaw covered by paragraphs (1) and (2) of 
section 201(a) in which discrimination on the part of the 
agency was alleged. 

2. The status or disposition of cases described in paragraph Dismissed 
(1). 

Settled 

Summary Judgment 

Pending 

3. The amount of money required to be reimbursed by such Lump Sum 
agency under section 20 I in connection with each of such 

Attorney Fees cases, separately identifying the aggregate amount of such 
reimbursements attributable to the payment of attorneys' fees, 
if any. 
4. The number of employees disciplined for discrimination, 
retaliation, harassment, or .any other infraction of any 
provision oflaw referred to in item 1 above. 
5. Any adjustment (to the extent the adjustment can be Not Applicable 
ascertained in the budget of the agency) to comply with the 
requirements under section 201. 

Agency Policy Regarding Disciplinary Actions 

6 

0 

0 

0 

6 

$0 

$0 

0 

DoDEA has an aggressive policy for the prevention of discrimination and harassment 
throughout the Agency. There are several policies that address a zero tolerance for any 
discriminatory actions, which are posted in all facilities and schools as well as on DoDEA web 
sites in all areas (Headquarters, DDESS, DoDDS-Pacific, DoDDS-Europe and the DMEO 
Intranet site). These policies include, Anti-Harassment Policy Memorandum, NoFEAR Act 
Notice, DoDEA Regulation 5713 .9, Equal Employment Opportunity, EEO Policy Memorandum, 
and the Diversity Policy Statement. DoDEA further enforces these policies through on-site 
training, and online NoFEAR Act training on its intranet. Anyone found to have engaged in 
discriminatory or retaliatory conduct or behavior should expect timely and appropriate corrective 
and/or disciplinary action. The Agency disciplinary regulation, DS Regulation 5751.9, 
Disciplinary and Adverse Actions, carries a penalty of reprimand to removal for anyone found to 
have discriminated against employees based on race, sex, national origin, religion, age, 
disability, sexual orientation, marital status, political affiliation, or reprisal or retaliation for prior 
protected activity; sexual harassment; or interfering in an employee' s right to appeal, file a 
complaint or grievance, through established procedures. In addition, the regulation includes 
penalties for management offenses of reprimand to removal for managers found to have 
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committed a prohibited personnel practice as covered by Title 5 of the United States Code§ 
2302. 

NoFEAR Act Training Plan 

Initial Training Required byS CFR § 724.203(d) 

The DoDEA DMEO office contracted with Labor Relations Press (LRP) Publications to 
access NoFEAR Act interactive online training which is located on its intranet. The NoFEAR 
Act training can be taken at an employee's workstation and takes less than 30 minutes to 
complete all six sections. Each section of the video can be selected from the menu and viewed in 
order (Whistleblowing; Race/Color National Origin; Religion; Sex/Age; Disability/Retaliation). 
The final section addresses regulatory timeframes for filing EEO and Whistleblower complaints. 

NoFEAR Act Training during New Employees' Orientation, Required by S CFR § 
724.203(e) 

The DoDEA DMEO office sponsors and participates in all DoDEA New Employee 
Orientation sessions providing basic information on the NoFEAR Act and directing new 
employees to the NoFEAR Act online presentation posted on DMEO's intranet website. 

Recurring NoFEAR Act On-Line Training and Documentation 

NoFEAR Act training is mandatory for all employees, managers, and supervisors. 
Newly-hired employees must be trained within 90 days of hire; refresher training is required 
every 2 years. Each Area office is required to provide the local DMEO Program Manager with 
the total number of completed training certificates by February of each year. The program is in 
compliance with the recurring training and documentation requirements of 5 CFR § 724.203(b) 
and (d). 

Other Training 

True Colors, a diversity training tool, is an interactive, entertaining, and easy-to
remember personal success seminar, providing new tools to employees to understand themselves 
and those with whom they work. After a successful roll out in FY 2010, the Diversity and 
Disabilities Program Manager, DMEO's certified trainer, has continued to provide True Colors 
training in FY 2011 . Evaluations of the training have remained favorable and demonstrated that 
the True Colors training has been effective. Word has spread, and DMEO is being requested to 
provide this training in other schools, to administrators, and to students. The training has also 
been used by our Center for Early Dispute Resolution (CEDR) at schools in several locations. 
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DoDEA's Posted Equal Employment Opportunity Data Pursuant to the I · 

NoFEARAct: 

DoDEA (and below) . 
For 4th Quarter 201 1 for period ending September 30, 201 1 

**Mixed Cases are Included in this report.** 

Comparative Data 

Complaint Activity Previous Fiscal Year Data 

2006 2007 I 
' 

2008 2009 2010 
I 

Number of Complaints Filed 34 49 : 31 45 49 

Number of Complainants 33 50 I 31 46 49 

Repeat Filers 1 1 0 1 0 

Complaints by Basis 
Comparative Data 

Previous Fiscal Year Data 

I 
I 

Note: Complaints can be filed alleging ' I 

I 

I 

I 

multiple bases. The sum of the bases may 2006 2007 2008 2009 2010 
not equal total complaints filed. ' I 

. 

Race (all races combined) I 21 25 11 14 18 

Color 10 6 3 5 8 

Religion 3 4 1 1 4 ,, 
. 

Reprisal 0 13 9 9 22 

J Sex I 18 I 22 l 9 ~ 20 16 
I 

jPDA I I l I ' 
0 0 0 0 0 

N ational Origin 5 5 7 9 8 

Equal Pay Act I 0 0 0 1 0 
I 

Age 14 18 11 18 20 

Disability 
I 

8 19 10 9 12 

Genetics 0 0 0 0 0 

Non-EEO 0 0 0 0 0 

--- --····--

11 

2011 
Tbru 
09-30 

58 

58 

0 

I 

2011 
1 

Thru 
09-30 

23 

7 

2 

25 

23 

I 0 

13 

0 

17 

20 

0 

0 
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Complaints by Issue 
. Comparative Data 

Previous Fiscal Year Data 

Complaints can be filed alleging 2011 
Thru multiple bases. 

The sum oftlte bases may not equal total 
2006 2007 2008 2009 2010 I 09-30 

complaints filed. 
--- -

Appointment/Hire 9 ! 4 
I 

1 6 13 I· 5 

Assignment of Duties 3 3 2 2 6 7 

Awards 0 0 0 0 0 0 
I 

Conversion to Full-time 0 0 0 0 
I 

0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 
I 

Reprimand 2 1 2 
! 

1 2 3 

Suspension 1 1 0 I I __ 
0 

I 
1 0 

Removal 0 0 0 1 I 

I 1 1 
' I Other 2 0 1 0 0 

i 
5 

Duty Hours 0 0 
I 

0 
i 
: 0 0 0 

Evaluation Appraisal 2 0 1 0 2 
I 

5 

Examination/Test 0 0 0 0 0 0 

Harassment 
-

Non-Sexual 12 j 16 
I 

16 i 21 21 26 

Sexual 
I 

0 2 1 1 1 
I 

3 
I ' Medical Examination 0 1 0 i 0 0 0 

' 
I 

I I Pay (Including Overtime) 0 0 0 1 0 I 0 
i I 

Promotion/Non-Selection 6 3 5 2 4 3 

Reassignment 

Denied 0 1 0 0 0 4 

Directed 4 9 4 4 2 4 

Reasonable Accommodation 1 2 4 2 1 4 
I 

- -
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"" 

Reinstatement 0 0 0 I 0 0 0 

Retirement 0 0 0 0 2 0 

Termination 1 7 3 5 3 I 14 I 
I 

Terms/Conditions of Employment 4 2 0 
I 

5 1 
I 

9 

Time and Attendance 2 1 0 0 2 2 
' 

Training 1 
! 

1 
I 

0 ' 0 0 2 
' 

Other 1 0 0 0 7 1 
' 

Comparative Data 

Processing Time Previous Fiscal Year Data 2011 
Thru 

j 
2006 2007 2008 2009 2010 09-30 

Complaints pending during fiscal year 

Average number of days in 
I 

208.91 264.37 216.79 215.31 217.22 I 171.51 
investigation I 

Average number of days in final 
101.59 122.42 161.76 76.53 45.85 83.55 

action I 

Complaint pending during fiscal year where hearing was requested 

Average number of days in ! 

219.82 ] 257.93 212.00 214.11 215.22 160.41 
investigation 

I ·I 
I 

A v~rage number of days in final I 22.93 89.83 52.00 37.57 19.50 I 23.60 
action 

Complaint pending during fiscal year where hearing was not requested 

Average number of days in 
198.92 269.20 220.15 215.94 218.34 178.64 

investigation 
" 

Average number of c,lays in final 
239.25 155.00 187.59 . 110.62 52.44 103.53 

action 
- --- .. -- I 

" " -
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Comparative Data 

Complaints Dismissed by Agency Previous Fiscal Year Data 2011 
Thru 

2006 2007 : 2008 2009 2010 09-30 
.. 

Total Complaints Dismissed by 

I 
4 15 6 11 13 11 

Agency 

Average days pending prior to 259 85 137 I 49 50 91 
dismissal ' 

I 

Complaints Withdrawn by Complainants 
. 

Total Complaints Withdrawn by ' 
2 2 2 I 2 3 4 

Complainants 
. - I 

Comparative Data 

Total Final Agency Actions Finding 
Previous Fiscal Year Data 2011 

. . . 
Thru Discrimination 

I 

2009 I 2010 2006 2007 2008 09-30 

# I % # % # O/o # % # % # % 

Total Number Findings l o 0 I Q 10 1 0 
I 

Without Hearing 0 0 0 0 0 0 0 0 1 0 0 0 0 

With Hearing 0 0 
I 

0 \ 0 0 0 o' 0 1 100 0 0 

Findings of Discrimination Comparative Data 

Rendered by Basis Previous Fiscal Year Data . 2011 

2006 ~ 
Thru 

Note: Complaints can be filed 2007 2008 I 2009 2010 09-30 
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+/·I # I 
' 
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I 
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Department of Energy 
Washington, DC 20585 

'FEB?,? ~~:~ 

The Honorable Jacqueline A. Berrien 
Chairwoman, U.S. Equal Employment Opportunity Commission 
131 M Street, N.E. 
Washington, D.C. 20507 

Dear Madam Chairwoman: 

In accordance with Office of Personnel Management regulation 5 CFR Section 724.302, 
the United States Department of Energy hereby submits the enclosed No FEAR Act 
report for Fiscal Year 2011. 

If you have any questions regarding this report, or if you need additional information, 
please feel free to contact me at (202) 586-8383, or Kathy Peery in the Office of 
Congressional and Intergovernmental Affairs, at (202) 586-2794. 

Enclosure: 

- FY 2011 Report: No FEAR Act 

Sincerely, 

~~~~ 
Acting Director 
Office of Economic Impact and Diversity 
United States Department of Energy 

i1Z :[ d S- 8~H ZIOZ 

@ Printed with soy ink on recycled paper 
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• 
The following information is provided by the U.S. Department of Energy, in accordance 
with Office of Personnel Management Regulation 29 CFR Part 724, Subpart C -
"Annual Report" . 

Section 724.302(a)(1): 
NUMBER OF CASES IN FEDERAL COURT ARISING UNDER EACH OF THE 
RESPECTIVE PROVISIONS OF LAW 

• See Attachment A, "Cases in Federal Court." 

• 
Section 724.302(a)(2): 
STATUS/DISPOSITION, MONEY REIMBURSED TO THE JUDGMENT FUND, 
REIMBURSEMENT OF ATTORNEY'S FEES 

See Attachment A, "Cases in Federal Court." 

Section 724.302(a)(3): 

1 

NUMBER OF EMPLOYEES DISCIPLINED, WITH RESPECT TO CASES IN FEDERAL 
e COURT 

• 

• 

• 

• 

• 

• 

See Attachment A, "Cases in Federal Court." 

Section 724.302(a)(4): 
NO FEAR ACT DATA POSTED 

See Attachment B, "No FEAR Act Data." 

Section 724.302(a)(5): 
NUMBER OF EMPLOYEES DISCIPLINED, WITH RESPECT TO ALL CASES 

NATURE OFDISQIPl.:INlf.. ·.· ....... ·•. > <.cc .·. ·. . . ·c' :F;-t2Q11' 
Reprimand 0 

Suspension 0 

Reduction in Grade 0 

Termination 0 
TOT.A.L··NUMBEROFEMPLO\':EESJlJSCIPl;.lNEDL O 

Section 724.302(a)(8): 
ADJUSTMENT TO AGENCY BUDGET TO COMPLY WITH JUDGMENT FUND 
REIMBURSEMENT 

None . 
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Section 724.302(a)(6): 
AGENCY'S POLICY FOR TAKING DISCIPLINARY ACTION 

Disciplinary action for conduct inconsistent with Federal antidiscrimination laws and 
Whistleblower Protection laws (or conduct constituting a prohibited personnel practice in 
connection with these laws) is taken in accordance with DOE Order 3750.1, Work Force 
Discipline (March 23, 1983, as last modified in 1992). A copy of the Order is provided in 
an Attachment 3 . 

The Order states, at Chapter 1, paragraph 1: 

The objective of a disciplinary action is the development, correction, and 
rehabilitation of the employee. Constructive discipline encourages 
employee acceptance of responsibility and forestalls the development of 
situations in which there is no alternative to removal. Corrective action is 
taken only when necessary and, then, to correct an adverse situation 
promptly and with equity. 

The Order provides that each situation should be evaluated on the basis of its own 
factual circumstances, to assure that the action proposed and taken is reasonable 
under those circumstances. Factors to be considered include (but are not limited to): 
the nature and seriousness of the offense; the employee's job level and type of position; 
the employee's past work record and disciplinary record; the potential for the 
employee's rehabilitation; and mitigating circumstances surrounding the offense, such 
as unusual job tensions, personality problems, or mental impairment. Chapter 1, 
Paragraph 2b. 

The Order includes a "Guide to Selecting Corrective Action in Discipline Cases." The 
Guide suggests the use of a progression of corrective actions, "to assure that the 
minimum level of corrective action that can be expected to effect the needed change is 
used and that the employee is provided advance notice of the potential consequences 
of continued failure to conform to standards of conduct and performance." 1 The Guide 
provides a suggested progression of corrective actions for specific infractions. Among 
the infractions listed are violations of antidiscrimination laws, and other prohibited 
personnel practices. The relevant portion of the suggested progression of discipline is 
reproduced in the chart below. · 

Discipline is also taken iri accordance with the relevant Collective Bargaining 
Agreement (CSA). Relevant portions of the DOE Headquarters CSA (Articles 43 and 
44) are reproduced in Attachment 4 . 

' DOE Order 3750.1, "Work Force Discipline" (Attachment 1, "Guide to Selecting 
Corrective Action in Discipline Cases) . 



SUGGESTED PROGRESSION OF CORRECTIVE 
ACTIONS 

INFRACTION FIRST SECOND THIRD 
OFFENSE OFFENSE OFFENSE 

22. Any action or failure to take action Reprimand Reprimand 10-day 
based on race, color, religion, sex to 5-day to 14-day suspension 
(including sexual harassment), age, or suspension suspension to removal 
national origin of an employee, former 
employee, or applicant which affects his 
or her rights, privileges, benefits, dignity, 
and equality or economic opportunity. 
Consider circumstances and the effect on 
the person discriminated against, use of 
abusive language, violent treatment, or 
insulting demeanor.* 

22a. If the discriminatory practice was Reprimand 14-day Removal 
deliberate.* to 14-day suspension 

suspension to removal 
23. Engaging in a prohibited personnel Reprimand Reprimand 10-day 
practice (see Title 5, United States Code, to 5-day to 14-day suspension 
section 2302), other than that described suspension suspension to removal 
in cause 22, or an unfair labor practice.* 

23a. If violation of prohibited personnel Reprimand 14-day Removal 
practice was deliberate. to 14-day suspension 

suspension 

*[Footnote in original] If a supervisor or manager has engaged in an act of 
discrimination, in an unfair labor practice, or in a prohibited personnel practice, an 
evaluation will be made of the manner in which he or she generally discharges his/her 
management responsibilities to determine the appropriate action to be taken. 

4 
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Section 724.302(a)(7): 
ANALYSIS OF THE INFORMATION PROVIDED 
Examination of Trends, Causal Analysis, Practical Knowledge Gained Through 
Experience, and Actions Planned 

The Department of Energy has examined the FY 2011 data compiled for this report, as 
well as prior fiscal year data provided to the Equal Employment Opportunity 
Commission (EEOC) in compliance with 29 C.F.R. 1614, subpart F . 

1. Federal Court Cases and Whistleblower Cases 

5 

There were ten (10) total Federal District Court EEO cases filed in FY 2011, and zero 
(0) Whistleblower Protection complaints. 1 Seven (7) of the EEO complaints alleged 
discrimination in violation of Title VII of the Civil Rights Act of 1964, 42 U.S.C § 2000e 
et. seq.; one (1) EEO complaint alleged a violation of the Age Discrimination in 
Employment Act of 1967 (ADEA), 29 U.S.C. §§ 621-634; two (2) EEO complaints 
alleged a violation of Section 501 of the Rehabilitation Act, as amended (Pub.L.99-506) . 
Two (2) cases (filed under Title VII) were resolved, and one (1) case filed under the 
Rehabilitation Act was resolved. Seven (7) cases are pending, including five (5) filed 
under Title VII, one (1) filed under the ADEA, and one (1) filed under the Rehabilitation 
Act.2 In FY 2011, no attorney's fees were awarded . 

There were no employee reprimands in FY 2011 in connection with a Title VII violation. 

The number of discrimination cases filed in District Court increased from six (6) cases in 
FY 2010 to ten (10) cases in FY 2011. The increase in the number of cases may be an 
aberration; the Department is currently analyzing data on EEO complaints, to identify 
trends and barriers to full equal employment which may be reflected in the increase in 
District court cases. 

Currently, all new employees and newly-promoted supervisors receive an orientation on 
EEO and diversity, and copies of the policy statements. Due to a heightened 
awareness of the policy as well as the process through which discrimination complaints 
are resolved, employees may have more confidence in the resolution of possible 
complaints. While the Department continues to focus on discrimination issues, it is 
unlikely that that the number of discrimination cases filed in federal court will ever be 
zero (0). However, decreasing discrimination remains a top priority for the Department. 

1 See Attachment A for data on Federal Court Cases . 
'Federal Court cases may be filed under more than 1 statute; accordingly, the numbers reported for the individual 
discrimination laws under which cases were filed may not equal the total number of cases in Federal Court. 



In FY 2011, no Whistleblower Protection cases were filed. This represents a drop from 
the three (3) such cases filed in FY 2009, and the one (1) case filed in FY 2010. The 
cause for the drop is unclear. 

2. Administrative Complaints 

6 

There were sixty-eight (68) administrative complaints filed during FY 2011.3 This 
represents an increase from FY 2010, when there were sixty (60) complaints filed. The 
specific reason for the increase is unclear; however, it may be attributable to an 
increase in awareness regarding the Department's strict anti-discrimination policies, and 
not because of an increase in discriminatory actions. Regardless of the reason for the 
increase, the current number may still be considered relatively low, in comparison to the 
agency's recent high of 103 complaints filed in FY 2000. The agency will continue to 
monitor the situation, and seek to better understand the cause of the increase. 

Of the complaints filed in FY 2011, allegations of reprisal were the most common, with 
37 allegations, followed by sex (22 allegations), and age (20). 

'See Attachment B 
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Cases in Federal Court-FY 2011 

Equal 
Age Sec. 501 of the Prohibited 

Whistle-
Title VII Discrimination in Rehabilitation Personnel TOTALS 

Pay Act 
Employment Act Act Practices 

blower 

Total Number of Federal Court 
Cases (as defined in Sec. 7 0 1 2 0 0 10 

704.102 of Subpart A 

Status or Disposition (including 
settlement) 

Number Resolved 2 0 0 1 0 0 3 

Number Pending 5 0 1 1 0 0 7 

Number of Judgments 0 0 0 0 0 0 0 
Number of Dismissals 2 0 0 1 0 0 3 

Amount Required to be 
Reimbursed to the Judgment 0 0 0 0 0 0 0 

Fund 

Amount of Attorneys Fees 
0 0 0 0 0 0 0 

(where separately designated) 

Total Number of Employees 
Disciplined 

Number Reprimanded 0 0 0 0 0 0 0 
Number Suspended 0 0 0 0 0 0 0 
Number Demoted 0 0 0 0 0 0 0 

Number Terminated 0 0 0 0 0 0 0 
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Equal Employment Opportunity Data 
Posted 

Pursuant to the No Fear Act: 

Headquarters 
For 4th Quarter 2011 for period ending September 30, 2011 

**Mixed Cases are Includedin this report.** 

Comparative Data 

Complaint Activity Previous Fiscal Year Data 
1 

2006 I 2001 
I 

20ClS T 2009 ' 

•• Nu~be~~f-Complaints Filed 75 ·r 65 

::r42 
- 2 ! 

. I 

T 70 r 52 

I ··.· 5 t 1 

55 

Comparative Data 
Complaints by Basis 

. : ~~~vlous ~iscal_~-~~~ Data __ J 

59 

Note: Complaints can be filed 
alleging multiple b11Ses. The sum 
of the bases may not equal total 
complaints filed. 

. I 
l i 2011Thru09-

2006 2001 I 2oos i 2009 2010 30 

I I I I 
1 i I · ·· 1 · · r ······ · r ··-1 

22 I 11 I 13 I 22 I 
.,_·1·~· .. -'-··"·--·-·,r·~- · 1; ...... i·--· 

II I 12 I II ! 15 I 
-•l--··3···-··· -o · 1 ·3-·J.? j 3 L --

. ··- --· ·-_". __ , __ .: ···:·· .... ; ... :: +:" I :: + ; I 
11 l sL10-j sJ 

10 

Race 18 

Color 

Religion 

9 

. Reprisal 

Sex 

· Na ti on al Origin 

10 

! 
.. I 

3 I 
37 -1 

.I 

2; I 
..... -····· ..... I 
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Equal Pay Act 3 3 0 2 I 0 -l 4 I 
I 

I .. I 

I 
., 

Age 27 30 21 22 26 

I 
20 

I 
Disability 22 17 12 11 I 13 12 

I 

Non-EEO 0 0 0 I I 0 I 0 
.. .. 

i 
Comparative Data I Complaints by Issue I ' 

Previous Fiscal Year Data I 

I I 
Note: Complaints can be filed 

I 
. I 2011 Thru09-

alleging multiple bases. The sum ' ! 30 2006 2007 2008 2009 ! 2010 
of the bases may not equal total I I 

' ! 
complaints filed. i I 

... 1. I 
I ' 

1 
Appointment/Hire 9 6 3 I 12 4 I 4 

' I 

I Assignment of Duties 12 11 10 ' 11 8 10 I I 

Awards l 1 
I 

1 T 3 3 I 2 ' 

\ 

i I 

Conversion to Full-time T 0 0 I 
I 

1 0 0 0 I 
' 

I Disciplinary Action 
.. 

Demotion 
'.; 

1 0 'I ')" 
. ' 

:rte rirrtand .. ·• I . .J' ..•.. ' 
' '- '" . -__ , .. _ .. _ .. __ ,,,, _________ ., _____ 

· '. rSuspension 1 I 
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II 
I 
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I l 
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"''""'"''"'' ,._,.,, 

I ] I 

i Evaluation Appraisal 4 5 IO 4 11 8 .. -_ I -- .. -· ---]--· ---
1 Examination/Test 0 0 0 i 0 0 I 0 I .. 
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I 

- ----·-· ·-- ~ 

-:-~~r"~ 
-- ____ ,,, 

''·· ' Non-Sexual 1J ' I 22. 16 14 'l 22 :i 32 
. 

. 

i' .. J - ,_ 

Sexual 5 2 2 :i 0 2 'I 5 I 
l Medical Examination I 0 I 5 J 0 0 I __ l 

. i 
,. ·-·-- "·-"-''""'""' _________ ,,., __ 

"""·~-------,-
I 
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Pay (Including Overtime) 
"•" -'·•··-·~-···-

Promotion/Non-Selection 

Reassignment 

Reinstatement 

Retirement 

Termination 

Terms/Conditions of 
Employment 

Time and Attendance 

Training 

Other 

I 

! 3 
I 

L 22 

0 

4 

3 

8 

3 

2 

0 

2 3 

24 19 

0 0 

3 0 

4 1 

5 5 

7 7 

1 3 

0 0 

I 

I 1 
1 

I 17 

0 
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' . I 
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l 22 I 
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Comparative Data 
.. ·· .. · .·· .. o ... _I 

Processing Time Previous Fiscal Year Data 
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"' """'"~"" ! 1 ··-··· " . -

Average number of I I 
days in ,. 220.35 1

1

.: 233.64 
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"' f _, -. . ''""'- .J .~ .. '----·" I i 
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.............. 1. 
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1· 
144.95 ' 
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I 
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days in final action 

69.46 

'"T. 

91.19 100.49 207 .88 

.. -'. .. 
"·" l .. 5.92 

' 
27.60 33.44 37.29 

(·· 



Complaint pending during fiscal year where hearing was not requested 

376.041292.66 219.36 217.12 ' 
Average number of 1 · . 

days in 1300.0.0 350.15 
investigation ..... ! .. 

Average number of [ ! 
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ATTACHMENT C: 
DOE Order 3750.1 
Workforce Discipline 
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U.S. Department of Energy 
Washington, D.C . 

SUBJECT: WORK FORCE DI SC I PL I NE 

ORDER 

DOE 3750. 1 

3-23-83 

1. PURPOSE . To provide guidance and procedures and state respons i bi I it i es for 
maintaining work force disc i p I i ne in the Department of Energy (DOE). 

2. REFERENCE . 

a. Title 5, Code of Federal Regulations, parts 432, 735, and 752, which 
provides the statutory procedures for adverse actions and estab I i shes 
eth i ca I and other conduct standards and respons i bi I it i es for Fed era I 
employees. 

b. Federa I Personnel Manua I (FPM) chapters 751 and 752, which state the 
Office of Personne I Management regu I at ions and requirements for disc i -
p I i nary and adverse actions. 

c. DOE 3710.1, LABOR-MANAGEMENT RELATIONS PROGRAM FOR FEDERAL EMPLOYEES, of 
1-16-81, which out I i nes procedures for the adm in i strati on of the Federa I 
emp I oyee I abor re I at ions program . 

d. DOE 3771.1, GRIEVANCE POLICY AND PROCEDURES, of 7-2-81, which provides 
guidance and instructions for estab I i sh i ng and administering the grievance 
system of the DOE. 

3. COVERAGE AND EXCLUSIONS. This Order app I i es to a I I paid emp I oyees within the 
Department except: 

a. Employees covered by sections 621 (b) and (d) of Pub I ic Law 95-91, 
Department of Energy Organization Act; 

b. Administrative Law Judges; 

c. Experts and consu I tants: 

d. Employees occupying positions above the GS-15 or GM-15 grade level; 

e. Employees in the Senior Executive Service; 

f. President i a I appointees; 

g. Employees occupying positions in schedule C of part 213 of Title 5, Code 
of Federal Regulations. 

DISTRIBUTION INITIATED BY: 
Al I Departmental Elements 
Federa I Energy Regu I atory Commission (info) 

Office of Personnel 



2 DOE 3750.1. 
3-23-83 

4. POLICY . 

a. Disciplinary actions shal I be taken only for the purposes of correcting: 
unacceptable conduct, behavior on the job, or situations that adversely 
affect job performance; vi o I at ions 'of I aws, ru I es, or regu I at! ons. 

b. Actions sha 11 be taken for unacceptab I e performance or nonperformance 
of assigned duties and fa i I ure to proper I y discharge inherent or 
assigned responsibi I ities. 

c. Unless proposed by the Secretary, al I final decisions to take adverse 
actions (including reductions in grade and removals based on unacceptable 
performance) must be made by a higher I eve I off i c i a I in the chain of 
command than the official who proposed the action. 

5. DEFINITIONS. 

a. Adverse Action. A personnel action which reduces an employee's basic 
pay or grade, or which involuntarily separates the employee from the 
Federal service, or which involuntarily places the employee in a nonpay, 
nonduty status. Adverse actions may resu It from disc i p I i nary or 
nondisciplinary situations. Adverse actions are: 

(1) Suspension. An action which places an employee, for disciplinary 
reasons, 1n a temporary status without duties and pay. 

(2) 

(3) 

Reduction in Grade or Pay. 'Actions taken that change an employee 
from a pos1t1on at one grade and rate Of basic pay to another posi
tion at a I ower grade and rate of basic pay. (See Attachment for 
reductions in grade of pay excluded from coverage of this Order.) 

Furlough. The placing of an employee in a temporary states, without 
duties and pay because of lack of work or funds or for other nondis
ciplinary reasons. 

(4) Removal. The separation of an employee from his or her position in 
the Department for cause. 

b. ~ Merit Systems Protection Board. 

c. Cause. A recogn i zab I e offense against the emp I oyee-emp I oyer re I at ion ship. 
May be reasons that are personal to the employee such as on or off the Job 
misconduct, inefficiency, or phys i ca I or menta I i nab i i i ty to perform the 
duties of the position. There may also be impersonal reasons such as an emer
gency situation necessitating a short furlough or the need to correct a merit 
promotion error. Some causes have been specified by ru I es, Executive 
order, or regulation. A cause must also promote the efficiency of the 
service. 
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d. Days. Ca I endar days . 

e. Deciding Offi c i a I . The management offi c i a I designated to make the fi na I 
decision on a notice of proposed action issued by a Department official 
at a lower management level. 

f. Proposing Official. The supervisor or manager who issues a notice of 
proposed adverse action to an employee. (The supervisor or manager who 
issues an admonishment or reprimand to an employee is an issuing 
offi ci a I . ) 

g. Ora I Admonishment. A disc i p I i nary discussion between a management 
offi c i a I or supervisor having the authority to take disc i p I i nary action 
and an emp I oyee subject to that authority. 

h. Reprimand. A formal disciplinary action notice issued to an employee by a 
management offi c i a I or supervisor having disc i p I i nary authority with 
respect to that employee. 

6. RESPONSIBILITIES . 

a. Heads of Departmental Elements with Delegated Personnel Authority 
sha 11: 

( 1) Administer a fair, impart i a I , uni form, and regu I a tori I y proper work 
force disc i p I i ne program within their j ur i sd i ct ions . 

(2) Assure that the rules and other conditions of employment are readily 
avai I able to al I employees under their jurisdiction. 

(3) Assure that supervisors and management officials consider the guide 
contained in Attachment 1, and when the I imitation on corrective 
actions is to be exceeded. assure that it is properly authorized . 

(4) Issue notices of decision on adverse actions proposed by subordinate 
off i c i a Is against emp I oyees under their j ur i sd i ct ion. 

(5) Approve or disapprove requests to extend the time to answer notices 
of proposed actions . 

(6) Approve or disapprove requests to extend the notice of proposed 
action. not to exceed 30 additional days. in cases of reduction in 
grade and in cases of removal based on unacceptable performance. 

(7) Advise the servicing personnel office whenever any of the above 
• authorities are rede I egate. A 11 rede I egat ions must be in writing. 

• 

• 

b. Di rector of Adm in i strati on provides overa I I direction and administration 
of the Department's work force discipline program . 
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c. The General Counsel or Chief Counsel of a Field Organization shall 
provide legal advice and assistance to servicing personnel offices. In 
coo rd i nation with servicing personne I offices, represents or participates 
in the preparation for representation of the DOE before the Board. 

d. Director of Personnel shal I: 

(1) Develop the work force discipline program of the Department and 
provide staff assistance and advice on matters covered by this 
Order. 

(2) Implement actions directed by the Office of Personnel Management and 
other outside authorities. 

(3) Determine whether or not to seek review of initial decisions issued 
by presiding officials of the Board. 

(4) Request approval of the Office of Personnel Management to extend the 
notice period for a reduction in grade or removal based upon 
unacceptab I e performance beyond the add it i ona I 30 days granted by 
officials in paragraph 7a. 

e. Servicing Personnel Offices shall: 

(1} Provide techn i ca I a.dv ice and assistance to supervisors and 
management offi c i a Is in the imp I ementat ion of this program. 

(2) Review al I disciplinary actions for consistency with rules, 
regu I at ions, and Departments I procedures. 

(3) Inform employees of their employment obi igations. 

(4) Provide advice and assistance on procedures to employees who are 
subject to disc i p I i nary or adverse actions. 

(5) After giving advance notice to the Director of Personnel, coordinate 
with the General Counsel or chief counsel of a field organization in 
order to provide for representation of the Department at hearings 
before the Board. 

f. Supervisors and Managers sha I I : 

( 1) Keep employees informed of rules, regulations, and standards of 
conduct, and maintain order and disc i p I i ne within the framework of 
estab I i shed procedures. 

(2) Gather. analyze, and consider carefully al I facts and circumstances 
before taking or recommending corrective action. 
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(3) 

5 (and 6) 

Issue oral admonishments, notices of reprimand, and initiate 
proposed actions after consultation with the appropriate servicing 
personnel office. 

7. STAFF ADVICE IN CONNECTION WITH TAKING ACTIONS. Managers are encouraged to 
seek adv 1 ce and ass 1 stance in effect 1 ng act 1 ons, as needed, from the servicing 
personnel office. Al I letters of reprimand, adverse action proposals and 
decision letters, and letters of termination must be concurred in by the 
servicing personnel office prior to delivery to the employee. 

@ IW I LL I AM S. HEFFELFINGER 
ID i rector of Administration 
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CHAPTER I 

GENERAL 

I -1 

1. TAKING DISCIPLINARY ACTIONS CONSTRUCTIVELY. 

a. The objective of a disciplinary action is the development, correction, and 
rehabi I itation of the employee. Constructive discipline encourages 
emp I oyee acceptance of respons i bi I i ty and foresta I Is the deve I opment of 
situations in which there is no alternative to removal. Corrective action 
is taken only when necessary and, then, to correct an adverse situation 
promptly and with equity . 

b. The corrective action taken should be the minimum thought necessary to 
bring about the correction required. Repeated infractions are pr i ma 
facie evidence that the previous disciplinary action was insufficient to 
bring about correction and more severe corrective actions sha I I norma I I y 
be assessed in such cases. 

c. Disciplinary actions are personal matters and, to the maximum extent 
feasible under the circumstances, should be accomplished in private. 
In order to have the maximum corrective effect, disciplinary actions 
should be administered as soon as possible after a supervisor becomes 
aware of an employee breach of the rules. Interviews and inquiries 
concerning such actions are conducted private I y and in such a manner as to 
minimize persona I embarrassment. The mini mum number. of persons poss i b I e, 
consistent with the •. reed for fact gathering, internal coordination, and 
labor management relations obi igations should be involved in, or made 
party to, the action. 

2. TECHNICAL CONSIDERATIONS. 

a. Cause. An identifi9qle cause must exist befor:e. an adverse or disciplinary 
act 1 on is proposed,,., .The cause sha I I be stated in 'the, notice of proposed 
action and referef)r;e, in the I etter of f i na I dee is ion in terms of what 
happened rather than .cone I us ions based on the factua I occurrence. 

' 
b. Reasonableness. 

(1) Each situation · is eva I uated on the basis of its own factua I 
circumstances to assure that the action proposed and taken is reason-
ab I e under . those circumstances. I I I ustrat i ve of factors to be 
considered. are; · 

(a) The nature and seriousness of the offense, and its relation to 
the emp I oyee' s duties, position, and respons i bi I it ies, inc I ud i ng 
whether the offense was intentional, technical, or inadvertent, 
or was committed ma I i c i ous I y or for gain, or was frequent. I y 
repeated; 
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(b) The employee's job level and type of employment, including 
supervisory or fi due i ary ro I e, contacts with the pub I i c, and 

prominence of the position; 

(c) The emp I oyee' s past disc i p I i nary record; 

( d) The emp I oyee 's past work record, inc I ud i ng I ength Of service, 
performance on the job, ab i I i ty to get a I ong with fe I I ow 
workers, and depend ab i I i ty; 

(e) The effect of the offense upon the emp I oyee' s ab i I i ty to perform 
at a satisfactory level and its effect upon supervisors' 
confidence in the employee's abi I ity to perform assigned duties; 

(f) Consistency of the corrective action with those imposed upon 
other employees for the same or similar breaches within the 
organization; 

(g) 

(h) 

Consistency of the corrective action with. Attachment 1 , "Gui de 
to Selecting. Cciir'i"ect'ive Action in Disc i p I ipe Cases"; . · 

The notoriety of· the' breach or its impact upon the reputation of 
the DOE; 

:··· 

(f) The clarity with which the employee was on notice of any rules 
that were vi o I a'ted in committing the breach, or had been warned 
about the coricluc't in question; · 

Ul 
(k) 

( I ) 

' ! . 

Potent i a I for: the emp I oyee' s rehab i I i tat ion; 
','.·· 

Mitigating circumstances surrounding the offense such as unusua I 
job tensions, persona I i ty prob I ems, menta I impairment, harass
ment, or bad faith, malice, or provocation on the part of others 
involved in the matter; and 

The adequacy and effectiveness of alternative sanctions to deter 
such conduct in .the future by the emp I oyee or o.thers. 

Not a I I of the factors app I y in every case. Thus, · the re I evant 
factors given the cj rcumstances of each Ind iv i dua I case must be 
considered, and a responsible balance within tolerable I imits Of 
reasonableness must.be struck. The relevant factors must not be 
eva I uated mechanist Lea I I y by formu I a. 

c. Ti me I i ness. Investigation' ~f situations that cou Id I ead to di SC i p I i nary . 
actions should be initiated while information is fresh and readily 
ava i I ab I e. Norma I I y an action shou Id be initiated as soon as the facts 
have been ascertained. If a substantial delay in effecting an action can 
be anticipated, the employee should be informed that the action is being 

" 

I 
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considered, that a determination wi I I be made when possible on a course 
of action, and that he. or she wi I I be informed when this decision is 
made. 

3. DELIVERY OF NOTICES. When practical, it is desirable that notices of 
proposal, decision, and reprimand be delivered personally and explained to the 
employee. An attempt should be made to have the employee acknowledge receipt 
in writing on a, copy of the notice. In cases where it is difficult or impos
sible to reach the employee in person, the notice should be transmitted by 
certified or registered mai I, return receipt requested, and a copy sent via 
regular mai I. Al I notices of decision must be delivered to the employee at or 
before the time the action becomes effective. 

4. RECORDING ACTIONS . 

a. Documentation of actions taken under this Order are sent to the servicing 
personnel office for retention. Submissions include copies of the notice 
of Proposed action. the answer of the emp I oyee if written, a summary 
thereof if made orally, the decision notice, and any order effecting the 
action together with any supporting material . A record should also be 
made of the circumstances of each case, inc I ud i ng the date of de I i yery of 
notices and the sequence of any pertinent events. 

b · The background record~ of actions (exc I ud i ng the Standard Form 50, 
"Official Personnel ,:Action") are not filed in the official personnel 
folder (OPF). They;.are kept in a separate file, which is incorporated in 
the appea I or grievance fi I e if the emp I oyee appea Is or grieves the . 
action . 

·1l ~ ' : 

c. If the supervisor wri:t;es. a Memorandum confirming the substince of the oral 
admonishment, a copy ,.sha I I be furnished to the emp I oyee. Memorandums of 
Oral admonishment shal I not be filed in the OPF. 

d. Notices of reprimand shal I be filed on the left (temporary) side of the 
OPF for a period no:t. to exceed 1 year or unt i I the emp I oyee I eaves the 
DOE, whichever is ear! fer, or they may be removed ear I i er if the offi c i a I 
i ssu i ng the not i ce so, d i rects. 

e. The Standard Form 50 'recording an adverse action is maintained as a 
permanent record in :the emp I oyee 's OPF . 

5. OFFICIAL TIME. Employees' who are issued proposed notices of adverse action, 
1nclud1ng proposed notices of reduction in grade or removal based on unaccept
able performance, shal.1 .be ·g'iven a reasonable amount of official time to 
review the mater i a I rel i ed or to support the action, to prepare an answer, 
and to secure affidavit;s'," if.he or she is otherwise in an active duty status . 
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CHAPTER XI 

TYPES OF DISCIPLINARY ACTIONS, COVERAGE, AND PROCEDURES 

1. ORAL ADMONISHMENT. 

a Coverage· Al I employees within the scope of this Order are covered by 
this paragraph. 

b. Use. There is no prescribed format for an oral admonishment. It is 
particularly suitable to situations which can be corrected by the employee 
and is used where it is anticipated that it will achieve the required 
changes in conduct, habit, or work method. 

2. NOTICE OF REPRIMAND. 

a. Coverage. Al I employees within the scope of this Order are covered by 
this paragraph. 

b. Use. The notice of reprimand should be used in those situations which 
require an action. mor?, stringent than an ora I adman i shment, such as where 
an emp I oyee has not responded constructive I y to oral adman i shments for the 
same or s i mi I ar. breaches. In some situations a notice of reprimand may be 
the last step in a progression of penalties before removal if the employee 
has been given a clear warning that a further offense could lead to 
remova I. 

c. Contents. Notices of reprimand sha I I specify c I ear I y the nature of the 
infraction or transgressi.on, including specific information related to 
that reason such as times, dates, and circumstances that required correc
tive act ion to be taken. It shou Id inform the emp I oyee of a I I t i me 
I imits, the right to. grieve, where to seek assistance regarding the 
grievance procedure, of the right to representation, and that the notice 
wil I be filed in the OPF for a period of 1 year unless the employee leaves 
the DOE sooner. (Attachment 2 contains an examp I e of a notice of 
reprimand.) 

3. SUSPENSION FOR 14 DAYS OR LESS. 

a. Coverage. The fol lm'ling. DOE employees are covered by this paragraph: 
.... 

(1) Al I employees.in the competitive service. 

(2) A I I emp I oyees wi10, occupy a position in schedu I e A or schedu I e B of 
part 213 of T.i t I e 5, Code of Federa I Regu I at ions, and 
FPM chapter 213. 
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b. Procedures. 

( 1 ) Notice of Proposed Suspension for 14 Days or Less. The notice must 
ind 1 cate c I ear I y that it 1 s a proposa I rather than a fina I dee is ion, 
and that the final decision wi I I not be made until after receipt of 
the employee's reply or after the expiration of the time period for 
reply if no reply is made. It shal I also inform the employee where 
and to whom the reply shall be directed and the right to: 

(a) Review the material supporting the action proposed in the 
notice. While not required, proposing officials are encouraged 
to attach to the notice of proposal copies of all supporting 
material 

(b) A reasonab I e ti me to answer (but not I ess than 24 hours) ora I ly 
and in writing, and to furnish affidavits and other documentary 
evidence in support of the answer . 

(c) Be represented by an attorney or other Representative. (See 
FPM chapter 752, DOE 3710.1, and the labor management agreement 
if the employee is included in a bargaining unit.) (Attachment 3 
contains an .examp I e of a notice of proposa I . ) 

(2) Notice of Decision. 
·-, r' 

( 8) The notice of dee; i ston sha I I be issued at the ear I i est 
practicable date after the receipt of the employee's reply, or 
after exp i rat i ori of the ti me a I I ocated for the emp I oyee' s 
answer. in ar-riv,ing .at the written decision, only the reason(s) 
specified in the.notice of proposed action and any answer of the 
employee or his or.her representative wi I I be considered . 

(b) The decision shal I state which reason(s) were relied upon and 
which were not (te I I the emp I oyee which reasons in the proposa I 
notice were dete'rm i ned to be va I id and which were dismissed and 
why) and, if th~ proposed suspension is determined to be 
warranted, the effective date of the action. No new reasons may 
be added to the letter of decision . 

' 
(c) The notice must state the employee's grievance rights and whom 

to contact regarding these rights. (Attachment contains an 
examp I e of a notice of dee i s ion. ) 

4. REMOVAL, SUSPENSION FOR MORE THAN 14 DAYS, OR REDUCTION IN GRADE. This 
e paragraph appl 1es to, but 1s·;,QOt ! rm1ted to, d1sc1pl 1nary actions based on 

conduct re I ated factors or disc i p I i nary actions that i nvo Ive both conduct 
and performance re I ated facto.rs. An emp I oyee may be removed or reduced in 
grade for misconduct or for unacceptable performance. The regulatory and 
procedura I requirements are d i·fferent in each case. For procedures on 

• . ' 

• 
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reduction in grade or removal of an employee based solely on unacceptable 
performance, seepage 11-5, paragraph 5. When an emp I oyee is removed, " 
suspended for more than 14 days, or reduced in grade based on unacceptab I e 
performance and for misconduct, or for misconduct alone, this paragraph 
applies. However, such actions must promote the efficiency of the service. 

a. Coverage. The fol lowing Departmental employees are covered by this 
paragraph: 

(1) All employees in the competitive service who are not serving a 
probationary or trial period under an initial appointment, or who 
have completed 1 year of current continuous employment under other 
than a temporary appointment limited to 1 year or less. 

(2) A 11 emp I oyees who are preference e I i g i b I es in the excepted service 
who have completed 1 year of current continuous service in the same 
or similar positions. 

(3) An employee with competitive status who occupies a position in 
schedule-B of part 213 of Title 5, Code of Federal Regulations, and 
FPM chapter 213, 

b. Procedures. 

(1) Notice of Prop?sed Action. 

(a) The notice of proposed action must state clearly the reason(s) 
for proposing the action and include the specific information 
that supports that reason. such as ti mes.. dates, and c i rcum
stances. 1 t shal I inform the employee that if the proposed 
action· is taken, it wi 11 not become effective earlier than 

(b) 

30 days. from the date of receipt of the notice. Additionally, 
the employee shall be informed of the right to: 

Review·the material supporting the reasons for the action 
proposed in the notice. While not required, proposing 
officials are encouraged to attach to the notice of proposal 
Copies· of al I supporting material. 

2 A reasonable time, but not less than 7 days, to answer orally 
and in writing, and to furnish affidavits and other docu
mentary evidence in support of the answer. 

3 Be repr~sented by an attorney or other representative. (See 
FPM chapter 752, DOE 3710.1, and the labor management agree
ment if the employee is included in a bargaining unit.) 

" The notice.of proposed action must indicate clearly that the 
notice .is. a proposa I and that a fi na I dee is ion wi I I not be made 
unt i I after receipt of the emp I oyee' s rep I y or after exp i ration 

!1- .•• 
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of the ti me period for rep I y. It must a I so inform the emp I oyee 
where and to when to direct a reply. (Attachment 5 contains an 
example of a notice of proposal. ) 

(c) The person designated to hear the employee's oral answer shal I 
have the authority to either make or recommend a f i na I dee is ion 
on the proposed adverse action. 

(2) Exception. 

(a) The fol lowing exception to the 30-day notice period is 
authorized . 

(h) 

(c) 

The 30-day advance notice period is not required when there 
is reasonahle cause to believe the employee has committed a 
crime for which a sentence of imprisonment may he imposed. 
This exception shal I not he invoked solely on evidence o• 
the emp I oyee' s arrest. However, in those instances where 
there is evidence that the employee was arrested and held 
for further legal action by a magistrate or was indicated by 
a grand jury, there wou Id be reasonab I e cause for be I i ev i ng 
the employe.e· rnmmitted a crime. 

2 If this exception is invoked, the employee may be required 
to furnish any . answer to the proposed action and aff·i davits 
and other do(:umentary evidence in support of the. answer 
within such •ti me· as under the circumstances wou Id be reason
ab I e, but not. less than 7 days. 

3 When the circumstances require immediate action, the emp I oyee 
may be placed .in a nonduty status with pay or such time, not 
to exceed 10 days, as is necessary to effect the action. 

Currently, the above is the only exception to the 30-day notice 
period. In disc i pl i nary s i tuat 1 ons involving a need to keep the 
emp I oyee away .. from his or her position. a temporary reassignment 
during the 30-day advance notice period may be advisable. 

In emergency, nond i sci p I i nary situations i nvo Iv i ng the need to 
remove the emp I oyee from the premises immediate I y, the emp I oyee 
should be required to take sick or annual leave, as appropriate, 
or leave without pay, if the employee has exhausted his sick 
and annual leave. However, after the immediate emergency passes, 
the employee must be returned to duty if he or she is able to 
perform. If subsequent adverse action is to be initiated, the 
emp I oyee must be ma i,nta i ned in a pay status during the notice 
period . 
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(d) Before taking any action in the above situations, consu It with 
the Office of Personnel, Personnel Policies and Programs 
Division, Emp I oyee/Labor Management Re I at ions and Safety Branch. 

(3) Notjce of Decjsjon. 

(a) The notice of decision shal I be issued at the earliest 
practicable date after receipt of the employee's reply or 
expiration of the time al located for the employee's answer. In 
arriving at the decision, only the reasons specified in the 
notice of proposed action and any answer of the employee or his 
or her representative made to the designated official wi II be 
considered. 

(b) The decision shal I state which reason(s) were relied upon (tel I 
the employee which reasons in the proposal notice were deter
mined to be val id and which were dismissed and why), and if the 
proposed action is determined to be warranted, the effective 
date of the action . No new reasons may be added to the notice 
of decision. 

(c) It shal I contain information regarding appeal and representation 
rights and the name of the individual who the employee may 
contact ca.ncerning appeal rights and procedures. 

(d) It shal I be, de I ivered to the employee at or before the time 
the acti.on·becomes effective. (Attachment 6 contains an example 
of a not i .ce of dee i s ion . ) 

5. REDUCTION IN GRADE OR.REMOVAL BASED ON UNACCEPTABLE PERFORMANCE. An employee 
may be reduced 1n grade or removed at any time during the performance 
appraisal cycle that the employee's performance in one or more critical 
e I ernents of the job becomes unacceptab I e. The procedures and requirements 
for such actions are separate from those contained in paragraph 4. 

a. 

b. 

c. 

Coverage. This paragraph applies to al I employees, except those excluded 
1n paragraph 3 of Attachment 8. 

Reasonable Time. Before proposing a reduction in grade or removal under 
this paragraph, the employee shall be informed of the critical element(s) 
for which performance is unacceptable, and given a reasonable time to 
demonstrate acceptable performance for the critical element(s) identified 
as unacceptab I e. Reasonab I e ti me means an amount of ti me commensurate 
with the duties and responsibi I ities of the employee's job which is 
sufficient to al low the employee to show whether he or she can meet 
minimum performanc~ standards. 

One-year Limitation. Title 5, United States Code, section 4303(c) (2), 
places a 1-year time restriction on the age of instances used to support 
the demotion or removal of an employee for unacceptable performance. 
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9' d. Procedures. 

( 1) 

• 

• 
{2) 

• 
(3) 

• 

• 

• ( 4) 

• 

• 

• 

Notice of Proposed Action. An employee whose reduction in grade or 
removal 1s proposed under this paragraph is entitled to 30 days 
advance written notice of the proposed action. The notice shal I 
Identify the spec if i c i nstances of unacceptab I e performance by the 
employee on which the proposed action is based and the critical 
elements of the employee's position involved in each instance of 
unacceptab I e performance. It sha I I inform the emp I oyee of the right 
to: 

(a) Be represented by an attorney or other representative. (See 
FPM chapter 752, DOE 3710.1, and the labor management agreement 
If the employee is included in a bargaining unit.) 

(b) A reasonable time to answer orally and in writing. 

Extension of Notice Period. The 30-day advance notice period may be 
extended for not more than 30 add it i ona I days by an authorized 
Departmental official (see page 3, paragraph 6a{6)). Requests to 
extend further the notice period sha I I be referred by the dee id i ng 
official to the Director of Personnel, who may request prior approval 
from the Office of" Personne I Management . 

Notice of Decision. The written decision to retain, reduce in grade, 
or remove an emp I oyee sha I I be issued within 30 days after the i:late 
of expiration of the. advance notice. Jn the case of a reduction in 
grade or removal under this paragraph, the written decision shall 

·specify the instances of unacceptab I e performance by the emp I oyee on 
which the reduction in grade or removal is based. Instances of 
unacceptable performance more than 1-year old as of the date of the 
notice of proposal may not be used as a basis for action in connec
tion with the dee i sion. It sha I I contain information re\jard i ng 
appeals and representation rights and the name of the Jnaividual who 
the employee may contact concerning appeal rights and procedures. It 
shal I be delivered to the employee at or before the time the action 
becomes effective. 

Performance Improvement. If, because of performance improvement by 
the employee during he notice period, the employee is not reduced in 
grade or removed, and the employee's performance continues to be 
acceptab I e for 1 year from the date of the advance written notice, 
any entry or other notation of the unacceptable performance for which 
the action was proposed under this section shal I be removed from any 
Departmenta I records re I at i ng to the emp I oyee . 
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6. TERMINATION. 

11-7 (and 11-8) 

a. Coverage. The following employees are covered by this paragraph: 

(1) Al I employees in the competitive service who are serving a 
probationary or trial period under an initial appointment or who have 
not completed 1 year of current continuous employment under other 
than a temporary appointment I imited to 1 year or Jess. 

(2) Al I employees in the excepted service, except preference eligibles 
who have completed 1 year of current continuous service in the same 
or simi Jar positions. 

b. Procedures. This paragraph applies to, but is not I imited to, removals 
Based on conduct re I ated factors or disc i p I i nary actions that i nvo Ive both 
conduct and performance re I ated factors. If the emp I oyee is being reduced 
in grade or removed for unacceptab I e performance, the requirements of 
paragraph 5 of this Order apply for excepted service employees who have 
comp I eted 1 year of current continuous emp I oyment in the same or s i mi I ar 
positions. 

c. "Notice of Termination. The notice must state the reasons for the 
termination. (Attachment 7 contains an example of a notice of 
termination. ) 
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CHAPTER 111 

NOND I SC I PL I NARY ADVERSE ACTIONS 

1. COVERAGE. The fol lowing DOE employees are covered by this paragraph: 

a. Al I employees in the competitive service who are not serving a 
probationary or trial period under an initial appointment or who have 
completed 1 year of current continuous employment under other than a 
temporary appointment I imited to 1 year or less. 

b. Al I employees who are preference eligibles in the excepted service who 
have completed 1 year of current continuous service in the same or 
similar positions . 

c. An employee with competitive status who occupies a position in schedule B 
of part 213 of Title 5, Code of Federal Regulations, and FPM chapter 213. 

2. REMOVAL, REDUCTION IN GRADE OR PAY, OR FURLOUGH FOR 30 DAYS OR LESS. An 
emp I oyee may be subject to an adverse action even though there 1 s no de I in
quency or misconduct .on h.i s or her pa1-t. The action is not taken for disc i -
p I i nary reasons. Examp I es of such nond i sci p I i nary act i ans taken by management 
are: 

a. 

b . 

c. 

d. 

Fur I ough because of '1 ~ck of funds or work. 

Demotion resulting from a reclassification action which results in a loss 
of grade or pay but 'no entitlement to grade retention. 

Demotion or separation because of medical disqualification. 

Reduction in the number of hours of duty per week for a part-time 
employee . 

3. PROCEDURES. Nondisciplinary adverse actions are processed in comp I iance with 
the procedures used for adverse act i ans in Chapter 11 , except the advance· 
written notice and opportunity to answer are not necessary for furlough 
without pay due to unforeseeable circumstances such as sudden breakdowns in 
equipment, acts of God, or sudden emergencies requiring immediate curtailment 
of activities. Constructive efforts shou Id cont i nue wh i I e the nond i sci -
plinary adverse action is in process to locate other suitable assignments 
which wi 11 reduce the employee's financial loss and disruption in his or her 
career . 
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CHAPTER IV 

REPRESENTATION, APPEALS; AND GRIEVANCES 

IV-1 

1. REPRESENTATION. 

a. Employees who have received a notice of proposed disciplinary action are 
ent it I ed to be represented by an attorney or other representatives. In 
addition, employees may be accompanied by a representative when makinq an 
oral reply to a notice of proposed adverse action. If an employee orthe 
Department is selected as a representative and that person is wi I I ing to 
serve, the representative's supervisor, acting independently or in 
concert with the supervisor of the selecting employee, may disallow the 
employee's choice on the basis that the: 

(1) Individual activities as a representative would cause a conflict 
of interest or position; or 

(2) Release of the employee from his or her official position would give 
rise to unreasonable costs to the Government; or 

(3) Individual 'sp.riority work assignments preclude his or her release 
from officia duties. 

b. The terms of any applicable collective bargaining agreement govern 
representation for employees in an exclusive bargaining unit . 

. . . 1:' . 

c. This paragraph do.es not apply to representation during appeals before the 
board and in cases of disciplinary actions that are grieved. (See Title 5, 
Code of Federal Regulations, section 1201 .31, for procedures governing 
representation during appea Is before the board and DOE 3771 , 1 concerning 
representation during grievances.) 

2. APPEALS. 

a. Emplo ees in the Com et1t1ve 
Employees are ent1t e to appea t e 01 owing actions tot e 
beginning with the day after the effective date of the action 
later than 20 calendar days after the effective date: 

(1) Adverse actions, except suspensions of 14 days or I ess; 

(2) Reduction in grade or removal based on unacceptable performance; and 

(3) Adverse actions or reduction in grade or removal based on 
unacceptab I e performance coup I ed with an a I I egat ion of prohibited 
di scrim i nat.i oil. 
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b. When a decision letter is issued to an employee on a matter appealable to 
the board, the employee shall be provided: 

(1) Notice" of the ti me I i mi ts for appea I i ng to the board and the 
address of the appropriate board office for fi I ing the appeal; 

(2) A copy of the board's regulations; 

(3) A copy of the Merit Systems protection Board Form 20, "Merit Systems" 
Protection Board Appeals Form"; and 

(4) Notice of any applicable rights to a grievance procedure . 

c. Petitions for Review. A request to the board to review the initial 
dec1s1on of a presiding official shal I be recommended by the servicing' 
personnel office to the Director of Personnel and arrive as soon as 
possible after receipt of the initial decision. Such recommendations 
sha I I estab I i sh that: 

(1) New and material evidence is avai !able that; despite due di I igence, 
was not available when the record was closed; or 

(2) The decision of the ,pr,~siding official is based on an.erroneous 
interpretation of sta,tut.e or regu I at ion. _ . 

d. Prohibited Personnel Practi,ce. Any employee who believes that a 
d1sc1pl 1nary or corrective action taken against him or her is a prohi
bited personnel practice under Title 5, United States Code, section 2302, 
may file a complaint with the special counsel of the board. 

3 . GR I FVANCES See DOE 3771.1 concerning grievances. 
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1. GENERAL. 

Attachment 
Page 1 

GUIDE TO SELECTING CORRECTIVE ACTION IN DISCIPLINE CASES 

a. This guide provides a framework by which to relate the facts of a 
situation to the potential courses of corrective actions. It is not 
intended to rep I ace supervisory judgment nor dictate the se I ect ion of 
corrective actions. Mechanical use of the guide must be avoided. 

b. The guide explains many of the common breaches of regulations and conduct. 
It is not a penal code and is neither intended to I ist al I potential 
situations requiring corrective action nor is it intended to imply that 
notices contain the precise language in the guide. The guide sets forth a 
policy framework by which all breaches of regulations or conduct, whether 
specifically described or not, may be evaluated so that a sound, support. 
able corrective action may be instituted. 

c. The guide does not dictate the specific corrective action to be assessed 
in a particular situation. It reflects the relative severity of various 
breaches and estab I i shes the range within which corrective act i ans usua I I y 
fa 11 . Wh i I e the I i sted maxi mum corrective action cannot be exceeded 
un I ess otherwise authorized by a higher I eve I off i c i a I with de I egated 
authority (see page 3, paragraph 6a(3)), a corrective action less severe 
than the minimum for .. the range may be used if the management official 
determines this to be appropriate under the circumstances existing in the 
situation being cons i. dered. Thus, if the guide shows reprimand as the 
maximum, the supervisor may determine no formal action is needed or may 
use either an oral admonishment or a reprimand. If Suspension is the 
I i sted maxi mum, an ora I adman i shment, a reprimand! , or a suspension of any 

number of calendar days up to and including that shown in the guide could 
be assessed. A maximum of removal permits a choice of an oral admonish
ment, a reprimand, a suspension or remova I . 

d. Wnen considering which column of the guide is to be used, it is not 
necessary to establish that prior breaches of regulation or conduct under 
consideration were of the same nature as tne current breach. however, if 
the prior breaches are used to determine the appropriate pena I ty for the 
current breach, the prior breaches must have been in writing, be a matter 
of record, and the e~ployee must have been permitted to dispute the 
charges to a higher level than the authority that imposed the discipline. 

e. Act i ans resu It i ng from vi o I at ion of confl i ct of interest w i I I require 
consultation with the.General Counsel or chief counsel of a fieid 
organization. 

2. PROGRESSION OF CORRECTIVE ACTIONS. To assure that the minimum level of 
correct 1 ve act 1 on that can be expected to effect the needed change is used 
and that the employee is provided advance notice of the potential conse
quences of Continued fa i I ure to conform to standards of conduct and 
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performance, a progression of corrective actions is usu a I I y app I i ed. This 
progression usua I I y begins with ora I warnings or admonishments and proceeds 
through I etters of reprimand to suspension and, if the emp I oyee continues 
not to accept his or her responsibi I ities, it can culminate in removal. 

a. A progression of corrective actions means the app I i cation of increasing I y 
more severe corrective actions as the emp I oyee continues to breach the 
emp I oyment re I at i onsh i p. (see page 3, paragraph 5, of this attachment for 
procedures on prior breaches. ) This means that where a 3-day suspension 
was imposed for a first offense, a second offense wou Id ca I I for at I east 
a 3-day suspension even though the applicable items in the guide might " 
show a range of reprimand to remova I . Simi I ar I y, if a 5-day suspension 
was imposed for a second breach, consideration of corrective action to be 
imposed for a third offense would begin with a 5-day suspension . 

b. A removal for misconduct is effected only after a progression of 
corrective actions un I ess except i ona I circumstances exist. A progression 
need not inc I ude suspensions if the preceding reprimands c I ear I y show 
that the emp I oyee has been .. given understandab I e notice of management's 
concern and of the action that management might take in the future if the 
basis for that concern continues. 

3. COMBINATION OF BREACHES. A set of circumstances may. involve only one breach, 
may appear to involve more than one breach when there is only one, may 
i nvo Ive more than one significant breach, or may i nvo Ive more than one breach 
only one of which is significant.· 

a. Avoid multiplication of a single cause into several breaches, and 
refrain from I oad i ng on petty breaches when the major cause provides 
amp I e basis for taking necessary action. 

'. 
b. When different, significant breaches occur in combination, each breach 

may be inc I uded as a cause 'of action. A more severe corrective action 
may be assessed than wou Id be appropriate for each breach sing I y; but it 
may not exceed that a I I owab I e for the most serious of the breaches as 
determined by app I y i ng the co I umn appropriate for the number of breaches 
occurring in combination, inc I ud i ng prior breaches, if any. 

4. SERIES OF BREACHES. A series of breaches consists of more' than one breach 
committed by an employee at different times in such a manner that appropriate 
action could not be completed .on each of the breaches individually even 
enough management has proceeded at a reasonab I e pace. This cou Id be because 
there was insufficient time to develop needed background information to 

fu I I y eva I uate ava i I ab I e fact.s or to fu If i I I procedura I requirements for 
taking action on one breach before another is committed . 

a. When a determination is made not to take action for a breach, that breach 
may not be used later to support an action for a subsequent breach . 
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b. When management has had sufficient time and opportunity to take corrective 
action for a breach of the employee-employer relationship and fai Is to do 
so, that breach should not be used as part of a series. 

c. If there has been a series of breaches, a more severe corrective action 
than that shown for a single breach may be considered. This corrective 
action may exceed the maximum allowable under the guide for any of the 
breaches individually. Determine the corrective action in the same 
manner as described for combination of breaches in paragraph 3. 

5. PR I OR BREACH. A prior breach as used in the context of this Order is a breach 
of the employment relationship for which a corrective action has been 
assessed. Prior breaches may be used in determining the severity of a 
corrective action resulting from a current breach. When used in this manner, 
the prior breach and the resulting corrective action assessed are shown in 
the notice of proposed action and the notice of final, decision. 

a. A suspension should be used only if its effective date was within the 
3 years preceding the date of the notice of proposed action on the current 
breach. 

b. An ora I adman i shment or a reprimand may be used on I y if its effective 
date was within 1 year preceding the date of the notice of proposed 
action in the current breach. 

c. An ora I adman i shme~t. may not be used a I one to support the corrective 
action for a seconcj. or subsequent breach. An ora I adman i shment may be 
used within the time period specified in subparagraph b to support a 
decision to initiate a reprimand for a breach that might not otherwise 
appear to warrant that level of corrective action. When used in this 
manner, the admonishment must be cited in the letter of reprimand. An 
oral admonishment may not be used to support an adverse action. 
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First Breach Second Breach Thi rd Breach 

1. De I ay or fa i I ure to carry 
out assigned work or 
instruction in a reason
able period of time. 

2. Insubordinate defiance of 
authority, refusa I to 
comply with proper orders, 
wanton disregard of direc
tives or insolence. 

3. Tardiness of less than 1/2 
hour. 1/ 

4. Unauthorized absence of B 
hours or less, tardiness 
over 1/2 hour, leaving the 
job without permission or 
delayed return from lunch. 

5. Unauthorized absence of 
more than B hours. •2/ 

6. 

7. 

Fa i I ure to request .. ,I eave 
according to estab I i shed 
procedures. 

Failure to honor a val id 
denial of a leave request. 

8. Loafing or sleeping on duty: 

a. 

b. 

When hazard to person
ne I or property i s not 
acute or when no 1 nJ ury 
or loss is involved. 

When hazard to person
ne I or property· i. s 
acute or when _there 
has been injury or 
significant loss. 

Reprimand 

Reprimand 
to 
Removal 

Reprimand 

Reprimand 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to 5-Day 
Suspension 

Reprimand 

Reprimand 
to Removal 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to 
Removal 

Reprimand 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to 10-Day 
Suspension 

Reprimand 
to I C)-Day 
Suspension 

Reprimand 
to 10-Day 
Suspension 

Reprimand 
to 10-Day 
Suspension 

5-Day 
Suspension 
to Removal 

Reprimand 
to Removal 

5-Day 
Suspension 
to Removal 

I-Day 
Suspension 

Reprimand 
to Removal 

5-Day 
Suspension 
to Remova I 

5-Day 
Suspension 
to Removal 

5-Day 
Suspension 
to Remova I 

Reprimand 
to Remova I 

10-Day 
Suspension 
to Remova I 
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9. Careless workmanship or 
neg Ii gence. 

When consequences are 
extreme, an attempt is 
made to conceal defec
tive work or there is 
an unauthorized attempt 
to remove or destroy 
work . 

10. Careless workmanship 
resu It i ng in poss i b I e 
or actual minimal dam
age to property and 
minor disruption of 
mission. 

11 . 

When possible or actual 
major damage to proper
ty is involved with 
significant mission 
disruption or possible 
or actual danger to the 
I i ves or we I I being of 
other employees. 

Loss of, damage to, 
unauthorized use or 
destruction of proper
ty, records or informa
tion. 

When w i I I fu I ness or 
intent is i nvo I ved . 

12. Theft, actua I or 
attempted. (Penalty 
is determined primari
ly by value of property, 
mitigating circum
stances, emp I oyee' s 
employment history and 
employee's explanation.) 

ACTION 

First Breach Second Breach 

Reprimand 

Reprimand 
to 5-Day 
Suspension 

Reprimand 

Reprimand 
to Removal 

Reprimand 

Reprimand 
to Removal 

Reprimand 
to Removal 

Reprimand 
to 5-Day 

Suspension 

Reprimanded 
to Remova I 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to Remova I 

Reprimand 
to 5-nay 
Suspension 

Reprimand 
to Removal 

Reprimand 
to Removal 

DOE 3750.1 
3-23-83 

Thi rd Breach 

Reprimand 
to Remova I 

5-day 
Suspension 
to Remova I 

Reprimand 
to Remova I 

5-Day 
Suspension 
to Remova I . 

Reprimand 
to Remova I . 

5-Day 
Suspension 
Reprimand 

5-Day 
Suspension 
to Remova I 
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13. De I i berate mi srepresen
tat ion: falsification, 
exaggeration, or conceal
ment of a mater i a I fact 
in connection with any 
official document; or 
withholding of material' 
facts in connection with 
matters under off i c i a I 
investigation. 

14. Rude, boisterous play 
which adversely affects 
production, discipline, 
or morale; use of 
abusive or offensive 
I anguage: quarre I i ng or 
interfering with the 
prodution of others. 

15. Fighting, threatening 
or inflicting bodily 
harm on another, physi
cal resistance to com
petent authority or 
indecent or immoral 
conduct. 

16. Gambling during work
ing hours. 

17. Promotion of or 
ing in Operation 

ganized gambling 
premises. 

assist
of or
on 

18. Abusing, using or se I I -
Ing intoxicants or drugs 

on duty. Reporting for 
duty drunk or impaired 
by intoxicants. 3/ 

19. Being on duty so intoxi
cated as to be unab I e to 
proper I y perform assigned 
duties, or to be a hazard 
to se If or others. 3/ 

ACTION 

Attachment 1 
Page 7 

First Breach Second Breach Thi rd Breach 

Reprimand 
to Removal 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to Removal 

Reprimand 

Reprimand 
to Remova I 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to Removal 

Reprimand 
to Removal 

Reprimand 
to Remova I 

Reprimand 
to Removal 

Reprimand 
to 5-Day 
Suspension 

5-Day 
Suspension 
to Remova I 

Reprimand 
to Remova I 

5-Day 
Suspension 
to Removal 

5-Day 
Suspension 
to Removal 

Reprimand 
to Removal 

5-Day 
Suspension 
to Removal 

Reprimand 
to Removal 

10-Day 
Suspension 
to Removal 

5-Day 
Suspension 
to Removal 

5-Day 
Suspension 
to Remova I 
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First Breach Second Breach Thi rd Breach 

Failure to honor acknow-
1 edged or adjudicated 
debts or legal obi iga-
t ions. (In determining 
whether a breach has 
occurred, consider whether 
extenuating circumstances 
have developed arter the 
emp I oyee incurred the 
obi igation and the 
employee's previous 
record.) 4/. 

Reprimand 

1. Making ra I se. unrounded. Reprimand 
to Removal 

2. 

or highly irresponsible 
statements against other 
employees, supervisors, 
other orricials. or sub
ordinates with the intent 
to destroy or damage the 
reputation, authority or 
orricial standing or those 
concerned . 

Any action or ra i I ure to 
take action based on race·; 
color, religion, sex 
(including sexual harass

ment), age, or national 
origin or an employee, 
rormer employee, or appl i
cant which arrects his or 
her rights, privileges, 
benerits, dignity. and 
equa I i ty or economic 
opportunity. Consider 
circumstances and the errect 
on the person discriminated 
against, use or abusive 
language. violent treatment, 
or insulting demeanor.&/ 

Ir the discriminatory 
practice was de I i berate. 5/ 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to 14-Day 
Suspension 

Reprimand 

5-Day 
Suspension 
to Removal 

Reprimand 
to 14-Day 
Suspension 

14-Day 
Suspension 

to Removal 

Reprimand 

10-Day 
Suspension 
to Removal 

10-Day 
Suspension 
to Removal 

Removal 
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23. Engaging in a prohibited 
personnel practice (see 
Title 5, United States 
Code, section 2302), 
other than that described 
in cause 22, or an unfa i r 
I abor practice. 5/ 

If violation 
ed personnel 
de I i berate. 

of prohibit
practice was 

24. Use of abusive or offen
sive language toward a 
subordinate; baiting or 
otherwise inciting a sub
ordinate to violate rules 
or regulations; coercion 
in deprivation of an 

emp I oyee' s rights: . or 
reprisal for employment 
of appellate procedures. 5/ 

If violation was 
rate. 51 

del ibe.-
.p:· 

ACTION 
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Page 9 

First Breach Second Breach Thi rd Breach 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to 14-Day 
Suspension 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
30-Day 
Suspension 

Reprimand 
to 14-Day 
Suspension 

14-Day 
Suspension 

Reprimand 
to 14-Day 
Suspension 

14-Day 
Suspension 
to Remova I 

10-Day 
Suspension 
to Removal 

Removal 

10-Day 
Suspension 
to Removal 

Removal 

25. Compromise or discredit Reprimand 
o-f examination materials 

Reprimand 
to 10-Day 
Suspension 

5-Day 
Suspension 
Reprimand or process resu It i ng from 

discussion of specifi·C 
question(s) or content of 
examination with other 
employee(s) based on 
experience in the examina-
t ion when there i s no 
de I i berate effort or 
intent to compromise the 

examination materials or 
process. 

Compromise of an examina
tion through unauthor' i zed 
possesion, use, or fur
nishing to others of exam
ination information or 
materials. 

10-Day 
Suspension 
to Removal 

14-Day 
Suspension 
to Removal 

Removal 
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Fjrst Breach Secgprl Breach IhjrQ Breach 

26. lnrraction(q) or Reprimand 
security regulations 
which includes but is 
I i m i ted to the ro I I ow i ng 
occurrences: (a) Improper 
storage or classiried 
materials, (b) railure 
to secure a classiried 
container (sare or vault), 
(c) transmission or clas
siried materials to a non
approved racility, (d) 
rai lure to observe pre
scribed document contra I 
and accountabi I ity pro
cedures, and (e) removal 
or classiried documents to 
private residences or 
otherwise endangering the 
security or classiried in
rormation within a 12-month 
period or the occurrence. 

When the inrraction(s) i's 
intentional .or results in 
unauthorized re I ease or 
compromise or security 
inrormation. 

27. Aiding and assisting in 
the prosecution or a 
claim against the United 
States, or receiving any 
gratuity or any share or 
interest in a claim rrom 
any c I a i mant other than ·in 
the discharge or proper 
orricial duties. 

28. Soliciting contributions 
rrom another employee for 
girts or presents to those 
in superior orricial posi
tions. Accepting girts or 
presents orrered or pre
sented as contributions 
rrom persons in Government 

Reprimand 
to Removal 

5-Day 
Suspension 
to Removal 

Reprimand 

Reprimand 
to 14-Day 
Suspension 

14-Day 
Suspension 
to Reniova I 

14-Day 
Suspension 
to Remova I 

Reprimand 
to 10-Day 
Suspension 

5-Day 
Suspension 
to Removal 

14-Day 
Suspension 
to Remova I 

Removal 

Reprimand 
to Remova I 
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First Breach Second Breach Thi rd Breach 

employment rece1v1ng 
lower salary. A volun
tary gift of a minimal 
value or a donation in 
a minimal amount is not 
prohibited when made on 
a special occasion. 

29. Discourteous conduct to 
the public confirmed by 
an immediate supervisor's 
report of four such 
instances within any 1-
year period or any other 
pattern of discourteous 
conduct. 

30. Failure to work in a 
safe manner and to use 
required safety equipment. 

31 . Failure to carry out. 
safety respons i bi l·i ty. 

NOTES: 

Reprimand 
to 14-Day 
Suspension 

Reprimand 
to 5-Day 
Suspension 

Reprimand 

1/ Normally an oral admonishment is used for 
Maximum penalty for .a third breach within 
suspension and for ·a fourth breach in the 
sion. 

10-Day 
to 14-Day 
Suspension 

5-Day 
Suspension 
to Removal 

10-Day 
Suspension 
to Removal 

14-Day 
Suspension 
to Remova I 

14-Day 
Suspension 
to Removal 

Removal 

the first breach. 
2-year period is 
period is 5-day 

1-day 
suspen-

2/ When an emp I oyee fa i Is to report for duty or to return from I eave 
or furlough and fai Is to notify management of his or her inten
tions, and after attempting to do so the activity has been unable 
to ascertain his or her intentions concerning his or her return 
to duty, a removal ·may be initiated in accordance with merit and 
procedura I requirements of this regu I at ion after the passage of a 
reasonable time (a minimum of 10 calendar days) 

3/ Actions involving these breaches must be carefully evaluated to 
assure that the requirements of the Alcohol and Drug Abuse Pro-
gram are met. · 

41 There is no breach unless (a) the validity of the debt is estab-
1 i shed; (b) there has been a fa i I ure to either arrange for or 
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comply with a repayment schedule: and (c) there is a current 
complaint from the creditor. Suspension is not an authorized 
corrective action. Maximum corrective action for third and 
fourth offenses within 2-years period is reprimand with the added 
warning that a 'continuation of breaches could result in 
remova I." 

51 If a supervisor or manager has engaged in an act of discrimina
tion, in an unfair labor practice, or in a prohibited personnel 
practice, an eva I uat ion w i I I be made of the manner in which he or 
she generally discharges his/her management responsibi I ities to 
determine the appropriate action to be taken . 
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NOTICE OF REPRIMAND (EXAMPLE) 

DOf, ., •• . ,.,.. 
DATE 

REPLY TO 
ATTN OF 

U.S. DEPARTMENT OF ENERGY 

memorandum 

SUBJECT Notice of Reprimand 

ro Name 
Title 
Location 

The purpose of this notice is to reprimand you for (name of breach, 
such as failure to request leave according to established procedure 
or Insubordination) and to warn you that future such delinquencies on 
your part may result in a more severe disciplinary action, including 
suspension or, poss i b I y, remova I . 

The reason(s) for this reprimand is (are) as fol lows: 

(In these subparagraphs detai I what the requirement or regulation 
was and what action on the part of the employee constituted the 
breach that caused this action to be taken. as exp I i cit as to 
dates, witnesses. and the nature of the breach. You may use 
attached copies of documentary evidence. ) 

You may grieve this action by fi I ing a grievance under the procedure 
outlined in DOE 3771 .1, GRIEVANCE POLICY AND PROCEDURES, or under a 
labor-management agreement, whichever as appropriate. You may have a 
representative assist you in your grievance if you desire. If your 
grievance is filed under the DOE grievance procedure, it must be 
initiated no later than 7 calendar days from the date you receive 
this notice. (Name and location of servicing personnel officer, 
telephone number) wi 11 give you al I avai I able information about the 
grievance procedure if you so request. 

A copy of this letter of reprimand wi 11 be placed in your official 
personnel folder for a period of 1 year. It wi 11 withdrawn 
l year or upon your separation from the Department of Energy. 
*<-•o occurs first. (See negotiated agreement if the employee 
eluded in the bargaining unit.) 

cc: Servicing Personnel Olfice 
Olficial Personnel Folder 

Name of the issuing official 
Title 

after 
which-

is in-
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DATE 

NOT I CE OF PROPOSED suspENS I ON OF 14 DAYS OR LESS (EXAMPLE) 

U.S. DEPARTMENT OF ENERGY 

memorandum 

SUBJECT Notice of Proposed Suspension for 14 Days or Less 

TO Name 
Title 
Location 

This is to not i f'y you that am pro pas i ng that. you 
your position of title, series, and grade) for 
for (state the infraction or transgression). The 
proposed suspension are as fa I I ow: 

be suspended from 
calendar days 

reasons for this 

(In these subparagraphs describe specifically what the employee 
did that was wrong, includxng times, dates, places, what occurred 
and to whom, if appropriate, that canst i tute the reasons for the 
proposed act.ion. If the proposal is based on an investigative 
report or other off i c i a I documents, make di rect. quotes or attach 
copies of pertinent documents.) 

vou may reply to (name, title, and location Of the deciding official) 
orally and in writing within calendar days after your receipt of 
this letter. You may submit affidavits and other documentary evi-
dense in support of your reply and you may have an attorney or other 
representative assist you if you desire. (See the negotiated agree
ment if the employee is included in the bargaining unit.) You wi 11 
be al lowed up to hours of official time to prepare your reply. 
You may review the material relied upon to propose this action. 
Consideration wi l I be given to extending the calendar days 
and/or hours if you submit a written request to the deciding 
official, prior to expiration of the time al lowed for reply, stating 
your reasons for desiring more time . 

If you have any questions concerning 
(name of servicing personnel officer) 

ma i I at (address). 

this 
By 

notice, vou may contact 
telephoning (number) or 

A written decision wi 11 be 
date after your answer is 
calendar days I imit if you 

issued to you at the earliest 
received, or after expiration of 
choose not to answer. 

Name of proposing official 
Title 

cc: Servicing Personnel Officer 

practicable 
the_ 

by 
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NOTICE OF DECISION TO SUSPEND FOR 14 DAYS OR LESS (EXAMPLE) 

DOI t •M• ., . .,.. 
..... 

U.S. DEPARTMENT OF ENERGY 

memorandum 
SUBJECT Notice of Decision to Suspend For 14 Days or Less 

To Name 
Title . 
Location 

Mr./Ms. 's notice of 
you of a--p-ro_p_o_s-a""1-"to,-..,s-u"'s"'p"e"nd"""""y"o,,.u,-,.fo"r,,...: __ days for 
ti on or transgression) . 

date 
s a e 

informed 
he i nfrac-

have given ful I 
representative, if 
the reasons cited 

consideration to your reply (and reply of your 
applicable) o-r fdate) J "find, however, that 

in subparagraphs 1a, b, c and d of Mr./Ms. 
's I etter of {date) are fu I I y supported by the 

e,....v..,.1"'d-e-nc_e_a_n_d.,..w-a""r""r""a'"n,.t-your suspension. (Even though you did not reply 
to the proposal, I have thoroughly reviewed al I the evidence suppart-

i ng the proposa 1 and find that the reasons cited are supported and 
warrant your suspension.) (Specify what in the reply that you found 
val id and why. ) Accordingly, it is my decision that you be suspended 
for calendar days during the period from (date) to (date) 
(Accordingly, it is my decision that You not suspended). 

You may grieve this action by filing a formal grievance under the 
grievance procedure outlined in DOE 3771.1, GRIEVANCE POLICY AND 
PROCEOURES, or under a I abor management agreement, if appropriate. 
Such grievance must be initiated no later than calendar days 
after the effective date of your suspension. (Name of serv1c1ng 
personnel officer and telephone number) wi I J give you al I the ava11-
able information about the grievance procedure upon your request. 

cc: Servicing Personnel Officer 

Name of dee id i ng offi c i a I 
Title 
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DATE 

NOTICE OF PROPOSAL TO REMOVE (EXAMPLE) 

Attachment 5 
Page 1 

U.S. DEPARTMENT OF ENERGY 

memorandum 
SUBJECT Notice of Proposal to Remove 

Name 
TO Title 

Location 

This is to notify you that am proposing that you be removed from 
your position of (title, series, and grade) no earlier than 30 days 
after your receipt of this letter. 

The reasons(s) for your proposed removal is (are) as Toi lows: 

(ln these subparagraphs describe what the employee did 
to do, specifically and in detai I, that constitute the 

or fa i I ed 
reason(s) 

for tie proposal. If the reasons are based on of"ficial 
documents, make direct quotes or attach copies of pertinent 
documents. When proposing an employee's reduction in grade Or 
remova I based on unacceptab I e performance, identify specific 
instances of unacceptab I e performance by the emp I oyee and the 
critical elements of the employee's position involved in each 
instance of unacceptab I e performance.) 

You may reply to (name. title, and address of the deciding officials) 
orally and in writing and you may submit af"fidavits and other 
documentary evidence in support of your reply. You may be 
represented by an attorney or other representative if you desire. 
(See negotiated agreement if the employee is included in the 

bargaining unit.) Any reply you make wi 11 be considered in reaching 
a final decision. You wi 11 be given calendar days from your 
receipt of this notice to present you reply. You wi 11 be al lowed up 
to hours of official time to prepare your reply. Consideration 
wi 11 be given to record in~ the time to reply if you submit a r-equest, 
in writing to the deciding official stating your reasons for 
desiring more time, prior to expiration of the time al lowed for 
reply. You have the right to review the material relied upon to 
propose your removal. (Al I such material is attached. ; (Or, you may 
contact (name and address) and he or she wi I I make this material 
available to you. ) . 
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questions concerning this notice, you may contact 
i nq P.ersonne I on1.cer '•I ephnnR numbeF anrl. • • ., ... , 
pr""act 1 cable date an::er yaur arrswer 1 s ece 1 vm:i, or 

n o'f the ti me a I lowed for rep J y if you choose not to 
en decision wi 11 be issued to you. 

Personnel Officer 

Name of proposing official 

Title 

By substituting the appropriate words. this example may be used 
suspensions for more than 14 days, reduction in grade or pay, or 
laughs for 30 days or less. This example may also be used to 
propose an employee's reduction in grade or removal based on 
acceptable perforrnan::e. 
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NOTICE OF DECISION TO REMOVE (EXAMPLE) 

Attachment 6 
Page 1 (and 2) 

DOI' ••I "•"' .. 

DATE 

REPLY TD 
ATTN DF 

U.S. DEPARTMENT OF ENERGY 

memorandum 
SUBJECT Notice of Decision to Remove 

TO Name 
Title 
Location 

Mr./Ms. --------------,,.--'s notice of (date) informed 
you of a proposal to separate you from your position of ( title, 
series, and grade). 

have given full consideration to the response from you (or your 
representative, if applicable) (date) , and your personal presenta~ 
tion of (date) . (Or, even though you did not respond during the 
specified time period, 1 have thoroughly reviewed al I of the evidence 
supporting the proposal.) I find that al I of the reasons cited in 
Mr/Ms. 's letter of (date) are fully 
supported by the evidence and warrant your removal to promote the 
eff&ciency of the service. (Or, I find that the reasons cited in 
subparagraph a and c are not supported by the evidence and are 
dismissed. ) (Or, a statement of the findings, whatever they are.) 
Therefore, it 1s my decision that You be removed effective at the 
close of business on Jdate) (Or, therefore, it is my decision 
that you be suspended or _ days during the period from (date) 
to (date) ) . 

Attached are copies of the Merit Systems Protection Board's rules 
MSPB. Form 20. You may appeal this decision to the Board, (cit::t:l 

and 

field office, (address). In order for your appeal to be considered 
by the Board it must be submitted no later than 20 calendar days 
after the effective date of your removal (or state any applicable 
rights to a negotiated grievance procedure if the employee is includ-
ed in the bargaining unit). 

If vou have any questions concerning this 
servicing personne I officer, address, and 

letter, contact (name 
telephone number). 

2 Attachments 

cc: Servicing Personnel Officer 

Name of deciding official 
Title 

of 

NOTE: By substituting the appropriate 
for suspensions for more than 14 days, 
furloughs for 30 days or less. This 
reduction in grade or remova I based 

words. this example may be used 
reductions in grade or pay, or 

examp I e may a I so be used for 
on unacceptab I e performance. 
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Attachment 7 
Page I (and 2) 

TERMINATION LEITER (EXAMPLE) 

-. ·-·· "·"' . 
U.S. DEPARTMENT OF ENERGY 

!ll\TE memorandum 
SUBJECT Termination 

T 0 Name 
Title 
Location 

This is to advise you that after a review of our current needs, we 
have determined that your services as a (title, Series, and grade) in 
the (Organizational title) are no longer required. There'fore, your 
appointment in the Department of Energy wi II terminate at the close 
of business on (date). 

This action should not be 
personally. We appreciate 
course of your emp I oyment 

construed in any way as a reflection on you 
the service you have rendered during the 
with the Department. 

If you have any questions concerning this 
(name of the servicing personnel office, 

number). 

notice. 
address, 

Name or supervisor 
Title 

cc: Servicing Personnel OT"ficer 

p I ease contact 
and telephone 

NOTES: l n di smi ssa I cases, con st i tut i ona l requ l rements ob I i ge 
Agencies to provide an employee with hearings if" his or her moral 
character is impuned by the stated reasons Tor dismissal. These 
rights arise only when the stigmatizing reasons for dismissal are 
recorded in any document which may be disseminated to others either 
inside or outside Government. For this reason, notices or 
termination should be mi Id in tone. 
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ACTIONS AND EMPLOYEES EXCLUDED FROM COVERAGE 

Attachment 8 
Page 1 

l. SUSPENSION OF 14 DAYS OR LESS. 

2. 

a. A suspension of an employee in the interest of national 
security under title 5, United States Code, section 7532 • 

b. An action initiated under title 5, United St'ates Code, 
section 1206 regarding a prohibited personnel practice. 

c. An action taken under provision of statute, other than one 
" codifie in title 5, united States Code, which excepts the 

action from subchapter I, chapter 75 of title 5, United 
States Code • 

d. An action against a reemployed annuitant, excluded by Title 
5, Code of Federal Regulations, part 752. 

REMOVAL, SUSPENSION FOR MORE THAN 14 DAYS, REDUCTION IN GRADE OR 
PAY OR FURLOUGH FOR 36 DAiS OR LESS . 

a. A suspension or :removal of an employee in the interest of 
national security under title 5, United States Code, section 
7532. 

b • 

c. 

A reduction-in-force action under title 5, United States 
Code, section 3502. 

The reduction in grade of a supervisor or manager who has not 
completed the probationary period under title 5, United 
Sta1:es Code, section 3321 {a) (2) if such reduction is to the 
grade held immediately before becoming such a supervisor or 
manager . 

d. A reduction in grade or removal based on unacceptable 
performance under title 5, United States Code, section 4303. 

e. An action initiated under title 5, United States Code, 
section 1206 regarding a prohibited, personnel practice • 

f. Actions taken under provisions of statute, other than one 
codified in title 5, United States Code, which excepts the 
action from subchapter II of chapter 75 of title 5, United 
States Code. 

g. An action which entitles an employee 
title 5, Code of Federal Regulations, 
to terminate these entitlements . 

to grade retention under 
part 536, and an action 
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h. An action taken or directed by the Office of Personnel 
Management under title 5, Code of Federal Regulations, part 
-731 or part 754. 

i. An involuntary retirement because of disability title under 
title 5, Code of Federal Regulations, part 831. 

j, The following actions specifically excluded by the Office of 
Personnel Management under title 5, Code of Federal 
Regulations, part 752: 

(1) A voluntary action initiated by an employee. 

(2) Termination of appointment on the expiration date 
specified as a basic condition of employment at the time 
the appointment was made. 

(3) Reduction of an employee's rate of pay from a rate which 
is contrary to law or regulation to a rate which is 
required or permitted by law or regulation. 

(4) Action against a reemployed annuitant. 

(5) Action which terminates a temporary promotion within a 
maximum period of 2 ::i;ears and returns the employee to 
the position from which temporarily promoted, or 
rea111signs or demotes the employee to a different 
position not at a lower grade or level than the position 
from which temporarily promoted. 

(6) Cancellation of a promotion to a position not classified 
prior to the promotion. 

(7) Placement of an employee serving on an intermittent, 
part-time, or seasonal basis in a nonduty, nonpay status 
in accordance with conditions established at the time of 
appointment. 

(8) An action which terminates a term promotion at the 
completion of a period in excess of 2 years but not more 
than 5 years and returns the employee to the position 
from which promoted or to a position of equivalent grade 
and pay in accordance with title 5, Code of Federal 
Regulations, part 335. 

REDUCTION IN GRADE AND REMOVAL BASED ON UNACCEPTABLE PERFORMANCE. 

a. The reduction to the grade previously held of a supervisor or 
manager who has not completed the probationary period under 
title 5, United States Code, section 332l(a) (2). 
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Attachment 8 
Page 3 

b. The reduction In grade or removal of an employee in the 
competitive service who is serving a probationary or trial 
period under an initial appointment or who has not completed 
1 year of current continuous employment under other than a 
temporary appointment limited to 1 year or less excluded by 
title 5, United States Code 4303 (f) (2). 

c. The reduction in grade or removal of an employee in the 
excepted service who has not completed 1 year of current 
continuous employment in the same or similar positions 
excluded by title 5, United States Code 4303 (f) (3). 

d. An action initiated under title 5, United States Code, 
section 12 06 regarding a prohibited personnel practice . 

e. 

f. 

A reduction in grade or removal of an employee in the 
interest of national security under title 5, United States 
Code, part 7532. 

An action taken under provision of 
codified in title 5, United States 
action from provisions of title 5, 

a statute, other than one 
Code, which excepts the 
United States Code. 

g. An action which terminates a term promotion at the completion 
of a period in excess of 2 years but net more than 5 years 

h. 

i. 

j_ 

k. 

and returns the employee to the position from which promoted 
or to a different ·position of equivalent grade and pay in 
accordance with title 5, Code of Federal Regulations, part 
335. 

Reduction-in-force action governed by title 5, Code of 
Federal Regulations, part 351. 

An adverse action for cause taken under title 5, Code of 
Federal Regulations, part 752. 

An involuntary retirement because of disability under part 
831. 

The following actions specifically excluded by the Office of 
Personnel Management under title 5, Code of Federal Regula
tions, part 432: 

(1) A voluntary action initiated by the employee. 

(2) A termination in accordance with terms specified as a 
condition of employment at the time the appointment was 
made. 

(3) An action against ·a reemployed annuicant . 
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(4) An-action which terminates a temporary promotion within 
a maximum period of 2 years and returns the employee to 
the position from which the employee was temporarily 
promoted, or reassigns or demotes the employee to a dif
ferent position that is not at a lower grade or pay than 
the position from which the employee was temporarily 
promoted. -
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U.S. Department of Energy 
Washington, D.C . 

SUBJECT, WORKFORCE DI SC I PL I NE 

PAGE CHANGE 

DOE 3750.1 Chg 1 

3-11-85 

1. PDRPbst. To transmit a change of wording to Attachment 2 of DOE 3750. 1, 
WORKFORCE DISCIPLINE, of 3-23-83. 

2. EXPLANATION 0 F CHANGE. The word "submitted " replaces the word "initiated" in 
the third paragraph of Attachment 2 to conform to the procedural requirements 
i n DOE 3771. 1, GRIEVANCE POLICY AND PROCEDURES. 

3. F I LI NG I NSTRUCT IONS . 

a. Remove Page QillQ 
• Atch 2, 

Dated 

3-23-83 

Insert Page 

Atch 2, 3-11-85 

• 

• 

• 

• 

• 

• 

page 1 (and 2 ) page 1 (and 2) 

b. After fi I ing the attached page, this transmittal may be discarded. 

BY ORDER OF THE SECRETARY OF ENERGY: 

DISTRIBUTION: 
Al I Departmental Elements 

WILLIAM S. HEFFELFINGER 
Director of Administration 

INITIATED BY: 

Office of Personne I 
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Attachment 2 
Page 1 (and 2) 

United Stotes Government Department of Energy 

memorandum 
om ......... ........ 

NOTICE OF REPRIMAND 

SUBJECT Notice of Reprimand 

.. ~Tttl1 
l..0Clt10lt 

Thi purpa11 of this l'IOttc1 f1 to "or1•11d you tor (111• of b"ach, such 
11 fa1lu" to ~1Qu11t l11v1 1ccordt•1to11ta~lt1he4 procedure or 
fo1u11orc1101tlao) end ta "'"' you tftlt fUture such de11oqu .. c111 •• your 
Plrt .. , rosult fo 1 .. ,.. 11vore d1scfp11••1'l' 1ction, lnc1ud1•t 1u•P1•1fo 
or, pa11fbl1, 1'"91111¥11. 

The ro1100(1) tar to11 ropri .. nd fs (aro) at ta11 ... , 

(lo tMll 1ub111r11r1pfl1 dlU11 ""•t tlle ....,1,_.,t or rtllUllttoo 
"'' ••d wlllt 1cti1• an tfto Port of tlll ...,11719 canstitutld tho 
brooch th1t c1u11d tftis 1ctian to Ill •· le 1sp11c1t 11 to 
dates, ••tn11111, 1Rd the naturw o t ac~. Yau .. , u11 
lttlCllld capfll at daCllllllltl1'7 

... , Q 
You .,, IJri••• this 1crlan b 9 l1•111C• undor too p"'c1duro 
au: •1d fn DDE 3771,1, CT AND PllOCEDURES, ar undor 1 labor 
Unl1J99ftt IVffmllt, II I 1ppraprt1t1. Yau ., "'"' I l"'IPrw-
•••t1tiV1 a11i1t 1111w1nc1 tt you desiro. It your tri••••c• 
11 ftlect wuMr the vance ,roc1durw, tt ••t be sullm1ttad "' 11t1r 
tfta• 7 c1l1nd1r d17 • tn• d1t1 you roc1tv1 tnts oatfc1. (N ... ••d 
lacltfao ot sorvlclnt 111rta•ool attlc1r, t1l1p11ot11 n~r) wf 11 9fv1 70• 
111 1v1111bl1 fnfo,,..ito• 1 .. M, tt11 gr11v1nc1 prac1dur"1 if yau 10 ,..qu11t 

A capy at tft11 11tt1r ot l'ltP181IMI •111 bo pl1cld fn your off1c1a1 
itert1nn11 fatd1r far 1 11111.-i-4 of 1 )91r. [t •111 D• •tthdrawn 1ft1r 1 1• 
Or' "'°" ,pur' ••PANt1111 ,,_ t.119 DINrtmtnC of En•rl)', w1ttc1tev1r' occurs 
first. {See ••tDti1'8<1 •t• ... t ft tfto 111111•,.e fl fncludod fn tno 
bl'llf•1•t ••it.) 

cc: Sorvfcl•t "9rtanM1 Ot'1c1 
Dtticf1l "9rs••MI raldlr 

Vertical line denotes change. 

N ... at tfto fssu1•t oft1c1a1 
Tit!• 
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U.S. Department of Energy PAGE CHANGE 
Washington, D. C. 

DOE 3750' 1 Chg 2 

1-6-86 
SUBJECT: WORK FORCE DI SC I PL I NE 

1. EURPOSE. To transmit revised pages to DOE 3750.1, WORK FORCE DISCIPLINE, of 
3-23-83. 

2. EXPLANATION OF CHANGE. Under the provisions of title 5, United States Code, 
sectTOii""7701(g), the Merit Systems Protection Board may require Federal 

departments and agencies to pay reasonable attorney fees Incurred by employees 
who successfully contest actions aqainst them if such fees are in the Interest 
of justice. A number of successfuf appeals could thus become a significant 
cost item to the Department of Energy (DOE). This necessitates a central 
review procedure to ensure that al I petitions for attorney fees are in accord 
with the law andare reasonable; that is, the review should take Into account 
cost factors such as where the employee and attorney are located, how much 

3. 

time an employee appeal would normally require, and the nature of any attorney
c I i ent fee agreement. According I y, Cflapter IV, 'Representation, Appea Is, I nd 
Grievances, " has been modi f i ed to di rect a I I attorney fee petitions, accom
panied by proposed DOE responses and supporting documentation, to the Office 
of the General Counsel for review and concurrence before payment. In 
paragraph 6, the General Counsel has been assigned responsioi I ity for reviewing 
a I I attorney fee petitions and concurring in DOE responses. 

FILING INSTRUCTIONS . 

a. Remove Page ~ Insert Page ~ 
3 3-23.83 3 3-23-83 
4 3-23-83 4 1-6-86 
5 (and 6) 3-23-83 5 (and 6) 3-23-83 
i~and i i) 3-23-83 i (and i i ) 1-6-86 
I -1 3-23-83 IV-1 3-23-83 
IV-2 3-23-83 IV-2, 1-6-86 

b. After fi I i ng the attached pages, this transm i tta I may be discarded. 

BY ORDER OF THE SECRETARY OF ENERGY: 

l'Z:\. HARRY L. PEEBLES 
~ Acting Director of Administration 

DISTRIBUTION: INITIATED BY: 
A I I Departmenta I EI ements Office of Personnel 
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CHAPTER I - GENERAL 

TABLE OF CONTENTS 

1. Taking Disciplinary Actions Constructively .. 
2. Techn i ca I Considerations ........... · · · · · · 
3. Del 1very of Notices ................. . 
4. Recording Actions . . . . . . . . . . . . . . ... . 
5. Official Tine . . . . . . . . . . . ..... . 

CHAPTER II - TYPES OF Disciplinary ACTIONS. COVERAGE. AND PROCEDURES 

1. Ora I Admonishment .................... . 
2. Notice of Reprimand ............. · · · · · · 
3 Suspension for 14 Days or Less. . . . . . . . . ..... 
4. Removal, Suspension for More Than 14 Days, or 

Reduction In Grade . . . . . . . . . . . . . . . 
5. Reduction in Grade or Removal Based on 

Unacceptab I e Performance . . . . . . . . . . . . . . . 
6. Termination.. . . . . . . . . . . . . . . . . . . .... 

CHAPTER I I I - NONO I SC I PL I NARY ADVERSE ACTIONS 

1. Coverage . . . . . . . . . ..... . 
2. Removal, Reduction 1n Grade or Pay, or Furlough for 

~~w~..... . ... ········· 
3. Procedures . . . . . . . . . ..... . 

CHAPTER IV - REPRESENTATION. APPEALS, AND GRIEVANCES 

1. Representation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ...... . 
2. Appea Is ................................... . 
3. Grievances . . . . . . . . . . . . . . . . . . . . . . ..... . 

14. Attorney Fees .............................. . 

ATTACHMENTS 

1. Guide to Selecting Corrective Action in Discipline Cases' 
2. Notice of Reprimand 
3. Notice of Proposed Suspension of 14 Days or Less 
4. Notice of Decision to Suspend 14 Days or Less 
5. Notice of Proposal to Remove 
6. Notice of Decision to Remove 
7. Termination Letter 
8. Actions and Employees Excluded from Coverage of this Order 

(and ii) 

Page 
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Vert i ca I I i ne denotes change. j 
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d. Days. Ca I endar days. 

e . 

f, 

Decjding Officjal. The management official designated to make the final 
dee 1 s ion on a notice of proposed action Issued by a Department off i c i a I 
at a I ower management I eve I . 

Prooosing Official. The supervisor manager who issues a notice of 
proposed adverse action to an emp I oyee. (The supervisor or manager who 
issues an admonishment or reprimand to an employee is an issuing 
official.) 

g. Oral Adrnqgjshment A discip! inary discussion between a management 
official or supervisor having the authority to take disciplinary action 
and an emp I oyee subject to that authority. 

h. Reprimand. A formal disciplinary action notice issued to an employee by a 
management official or supervisor having disciplinary authorfty with 
respect to that emp I oyee. 

6. RESPONSIBILITIES. 

a . Elements with Dele ated Personnel Authorit 

(1) Administer a fair, impartial, uniform, and regulatori ly proper work 
force discipline program within their jurisdictions. 

(2) 

(3) 

Assure that the rules and other conditions of employment are readily 
avai I able to al I employees under their jurisdiction. 

Assure that supervisors and management officials consider the guide 
contained in Attachment 1, and when the I imitation on corrective 
actions is to be exceeded, assure that it is properly authorized. 

(4) Issue notices of dee is ion on adverse act i ans proposed by subordinate 
officials against employees under their jurisd1ct1on. 

(5) Approve or disapprove requests to extend the time to answer notices 
of proposed actions. 

(6) Approve or disapprove requests to extend the notice of proposed 
action, not to exceed 30 additional days, in cases of reduction in 
grade and in cases of removal based on unacceptable performance. 

(7) Advise the servicing personnel office whenever any of the above 
authorities are rede I egate. A I I rede I egat ions must be in writing. 

b. Director of Administration provides overal I direction and administration 
of the Department's work force discipline program . 
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c. General Counsel shal I review al I petitions for payment of attorney fees 
for comp I iance with statutory and regulatory requirements and wi I I concur 
on a I I DOE responses. 

a . Director of Personnel shal I: 

(1) Develop the work force discipline program of the Department and pro
vide staff assistance and advice on matters covered by this Order. 

(2) Implement actions directed by the Office of Personnel Management and 
other outside authorities. 

(3) Determine whether or not to seek review of Initial decisions issued 
by presiding officials of the Board. 

in the 

(4) Request approval of the Office of Personnel Management to extend the 
notice period for a reduction in grade or removal based upon 
unacceptab I e performance beyond the add it i ona I 30 days granted by 
officials in paragraph 6a. 

f. Servicing Personnel Offices shal I: 

( 1 ) Provide techn i ca I advice and assistance to supervisors and management 
officials in the implementation of this program. 

(2) Review all disciplinary actions for consistency with rules, regula
tions, and Departmental procedures. 

( 3) Inform emp I oyees of their emp I oyment ob I i gat i ans. 

(4) Provide advice and assistance on procedures to employees who are 
subject to disc i p I i nary or adverse act i ans. 

(5) After CJ iv i ng advance notice to the Di rector of JJersonne I , coordinate 
with tne General Counsel or chief counsel of a field organization in 
order to provide for representation of the Department at hearings 
before the Board . 

g. Supervisors and Managers shal I: 

(1) Keep employees informed of rules, re~ulations, and standards of con
duct, and maintain order and discipl 1ne within the framework of 
established procedures. 

Vertical I ine denotes change. 
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5 (and 6) 

(2) Gather, analyze, and consider carefully al I facts and circumstances 
before taking or recommending corrective action. 

(3) Issue oral admonishments, notices of reprimand, and initiate 
proposed actions after consultation with the appropriate servicing 
personnel office. 

7. STAFF ADVICE IN CONNECTION WITH TAKING ACTIONS. Managers are encouraged to 
seek advice and assistance 1n effecting actions, as needed, from the servicing 
personnel office. Al I letters of reprimand, adverse action proposals and 
decision letters, and letters of termination must be concurred in by the 
servicing personne I office prior to de I i very to the emp I oyee. 

@ WILLIAMS. HEFFELFINGER 
Di rector of Mini strati on 
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I V - 1 

CHAPTER IV 

RFPRFSENTAT!ON APPEAi S. AND GRIEVANCES 

1. REPRESENTATION. 

I . Employees who have received a notice of proposed disciplinary action are 
entitled to be represented by an attorney or other representatives. In 
addition, employees may be accompanied by a representative when making an 
oral reply to a notice or proposed adverse action. If an employee of the 
Department Is selected as a representative and that person is wi I I ing to 
serve, the representative's supervisor, acting Independently or In 
concert with the supervisor of the selecting employee, may disallow the 
employee's choice on the basis that the: 

(1) Individual activities as a representative would cause a conflict 
of interest or position; or 

(2) Release of the employee from his or her official position would give 
rise to unreasonable costs to the Government; or 

(3) Individual priority work assignments preclude his or her release 
from official duties. 

b. The terms of any applicable collective bargaining agreement govern 
representation for employees in an exclusive bargaining unit. 

c. This paragraph does not apply to representation during appeals before the 
board and in cases of disciplinary actions that are grieved. (See title 5, 
Code of Federal Regulations, section 1201.31, for procedures governing 
representation during appeals before the board and DOE 3771. 1 concerning 
representation during grievances.) 

2, APPEALS. 

a. Employees in the Competitive Service or Who Are Preference E~ibles. 
Employees are ent1t led to appeal ".~. '.': 'trE fbl I0111rg actions to fulid 
beginning with the day after the effective date of the action unti I not 
I ater than 20 ca I endar days after the effective date: 

(1) Adverse actions, except suspensions of 14 days or less; 

(2) 

(3) 

Reduction in grade or removal based on unacceptable performance; and 

Adverse actions or reduction in grade or removal based on 
unacceptable performance coupled with an al legation of prohibited 
discrimination. 
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When a decision Jetter is issued to an employee on a matter appealable to 
the board, the employee shal I be provided: 

(1) Notice of the time I imits for appealing to the board and the address 
of the appropriate board office for fifing the appeal; 

(2) A copy of the board's regu I at ions; 

(3) A copy of the Merit Systems Protection Board Form 20, "Merit Systems 
Protection Board Appeals Form"; and 

(4) Notice of any applicable rights to a grievance procedure . 

Petitions for Review. A request to the board to review the initial 
dec1s1on of a presiding official shal I be recommended by the servicing 
personnel office to the Director of Personnel and arrive as soon as 
poss i b I e after rece i pt of the i n i ta I dee is ion. Such recommendations 
shal I establish that: · 

(1) New and material and violence is avai I able that, despite due di! igence, 
was not avai I able when the record was closed; or 

(2) The decision of the presiding official Is based on an erroneous 
interpretation of statute 01- regu I at ion. 

d. Prohibited Personnel Practice. Any employee who believes that a disci
pl 1nary or corrective action taken against him or her is a prohibited 
personnel practice under Title 5, United States Code, section 2302, may 
file a complaint with the special counsel of the board. 

GRIEVANCES. See DOE 3771.1 concerning grievances .. 

ATTORNEY FEES. If a presiding official or the ful I Board fai Is to sustain 
in bOE act 1 on on appea I , the appe 11 ant may request payment of attorney fees 
under title 5, Code of Federal Regulations, section 1201.37, pursuant to the 
authority in title S, United States Code, section 7701(g), or under title 42, 
United States Code. section 2000e.5(k) if discrimination is found under 
title 5, United States Code, section 2302(b)(1). Title 5, United States Code, 
section 7701(q) aithorizes payment of reasonable attorney fees if the appellant 
is the prevailing party and payment is warranted in the interest of justice. 

The Office of General Counsel wi I I review al I petitions for payment of attorney 
fees for statutory and regu I atory comp I i ance andw i I I concur in a I I DOE 
responses. According I y, a 11 such petitions w i I I be forwarded immediate I to 
the Assistant General Counsel for General Law (GC-44): the petitions wi I I be 
accompanied by proposed Departmenta I responses and by supporting documenta
tion, such as local attorney fee schedules or other comparative data. The 
General Counsel wi I I inform the Director of Personnel of DOE responses and 
the subsequent findings of the Board. 

Vertical I ine denotes change . 
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of 3-23-83. 

2. EXPLANATION OF CHANGES. To: 

3. 

a. Add approriate penalties to the guide to selecting corrective action 
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U.S. Department of Energy 
Washington, D.C. 

SUBJECT: WORK FORCE DI SC I PL I NE 

ORDER 

DOE 3750.1 

3-23-83 

Change 3: 3-21-89 

1 .. PURPQSI;. To provide guidance and procedures and state responsibi I ities for 
ma1nta1n1ngwork force discipline in the Department of Energy (DOE) . 

2. REFERENCE. 

a. Title 5, Code of Federal Regulations, parts 432, 735, and 752, which 
provides the statutory procedures for adverse act i ans and estab I i shes 
eth i ca I and other conduct standards and respons i bi I it i es for Federa I 
employees. 

b. Federa I Personne I Manua I (FPM) chapters 751 and 752, which state the 
Office of Personnel Management regulations and requirements for disci
plinary and adverse actions. 

c. DOE 3710. 1, LABOR-MANAGEMENT RELATIONS PROGRAM FOR FEDERAL EMPLOYEES, of 
1-16-81 , which out I i nes procedures for the administration of the Federa I 
emp I oyee I abor re I at i ans program. 

d. DOE 3771. 1, GRIEVANCE POLICY AND PROCEDURES, of 7-2-81, which provides 
guidance and instruct i ans for estab I i sh i ng and administering the grievance 
system of the DOE . 

3. COVERAGE AND EXCLUSIONS. This Order applies to al I paid employees within the 
Department except: 

a. Employees covered by sections 621 (b) and (d) of Pub I ic Law 95-91, 
Department of Energy Organization Act; 

b. Adm i n i strati ve Law Judges; 

c. Experts and consultants; 

d. Employees occupying positions above the GS-15 or GM-15 grade level; 

e. Emp I oyees in the Senior Executive Service; 

f, Presidential appointees; 

g. Employees occupying positions in schedule C of part 213 of Title 5, Code 
of Federa I Regu I at i ans . 

Vert i ca I I i ne denotes Change. 
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4. POLICY. 

a. Disciplinary actions shal I be taken only for the purposes of correcting: 
unacceptab I e conduct, behavior on the job, or s i tuat i ans that adverse I y 
affect job performance; vi o I at i ans of I aws, ru I es, or regu I at i ans. 

b. Actions shal I be taken for unacceptable performance or nonperformance 
of assigned duties and failure to properly discharge inherent or 
assigned responsibi I ities. 

c. Unless proposed by the Secretary, al I final decisions to take adverse 
actions (including reductions in grade and removals based on unacceptable 
performance) must be made by a higher level official in the chain of 
command than the off i c i a I who proposed the action . 

5. DEFINITIONS. 

a. Adverse Action. A personnel action which reduces an employee's basic 
pay or grade, or which involuntarily separates the employee from the 
Federal service, or which involuntar1 ly places the employee 1n a nonpay, 
nonduty status. Adverse actions may result from d1scipl 1nary or 
nondisciplinary situations. Adverse actions are: · 

(1) 

(2) 

(3) 

(4) 

Suspension. An action which p I aces an emp I oyee, for disc i p I i nary 
reasons, 1 n a temporary status without duties and pay. 

Reduction in Grade or Pay. Actions taken that change an employee 
from a pas 1t1 on at one grade and rate of basic pay to another pas i -
ti on at a I ower grade and rate of basic pay. (See Attachment 9 for 
reductions in grade or pay excluded from coverage of this Order.) 

Furlough. The placing of an employee in a temporary status, without 
duties and pay because of lack of work or funds or for other nondis-

c i p I i nary reasons. 

Removal. The separation of an employee from his or her position in 
the Department for cause. 

b. Board. Merit Systems Protection Board. 

c. Cause. A recognizable offense against the employee-employer relationship. 
May be reasons that are persona I to the emp I oyee such as on or off the job 
misconduct, inefficiency, or physical or mental inabi I ity to perform the 
duties of the pas it ion. There may a I so be i mpersona I reasons such as an 
emergency situation necessitating a short fur I ough or the need to correct a 
merit promotion error. Some causes have been specified by ru I es, Executive 
order, or regu I at ion. A cause must a I so promote the efficiency of the 
service. 

Vert i ca I I i ne denotes change. 
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d. Days. Calendar days. 

3 

e. Deciding Offi c i a I . The management offi c i a I designated to make the fi na I 
decision on a notice of proposed action issued by a Department official 
at a lower management level. 

f. Proposing Offi c i a I . The supervisor or manager who issues a notice of 
proposed adverse action to an employee. (The supervisor or manager who 

g. 

issues an admonishment or reprimand to an employee is an issuing 
official. ) 

Ora I Adman i shment. A disc i p I i nary discussion between a management 
official or supervisor having the authority to take disciplinary action 
and an emp I oyee subject to that authority. 

h. Reprimand. A formal disciplinary action notice issued to an employee by a 
management official or supervisor having disciplinary authority with 
respect to that employee.' 

6. RESPONSIBILITIES. 

a. Heads of Departmental Elements with Delegated Personnel Authority shal I: 

e (1) Administer a fair, impartial , uniform, and regulatory proper work 
force disc i p I i ne program within their j ur i sd i ct ions. 

• 

• 

• 

• 

• 

(2) Assure that the rules and other conditions of employment are readily 
avai I able to al I employees under their jurisdiction. 

(3) Assure that supervisors and management officials consider the guide 
contained in Attachment 1 , and when the I imitation on corrective 
actions is to be exceeded, assure that it is properly authorized. 

(4) Issue notices of decision on adverse actions proposed by subordinate 
offi c i a Is against emp I oyees under their j ur i sd i ct ion. 

(5) Approve or disapprove requests to extend the time to answer notices 
of proposed actions. 

(6) Approve or disapprove requests to extend the notice of proposed 
action, not to exceed 30 add it i ona I days, in cases of reduction in 
grade and in cases of removal based on unacceptable performance. 

(7) Advise the servicing personnel office whenever any of the above 
authorities are rede I egate. A 11 rede I egat ions must be in writing. 

b. Depqty Ass j stapt Secretary for Human Resource ~anagement prov i.des o~era 11 
d 1 rect ion and adm in i strat 1 on of the Department s work force d 1sc1 p I 1 ne 
program . 

Vert i ca I I i ne denotes change . 
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General Counsel shal I review al I petitions for payment of attorney fees for comp I 1ance with statutory and regulatory requirements and wi 11 concur 
on a I I DOE responses . 

General Counsel or Chief Counsel of a Field Organization shal I provide 
legal advice and assistance to servicing personnel offices. In coordina
tion with servicing personnel offices, represents or participates in the 
preparation for representation of the DOE before the Board. 

Di rector of Personne I and Career Deve I opment sha 11 : 

(1) Develop the work force discipline program of the Department and pro
vide staff assistance and advice on matters covered by this Order. 

(2) Implement actions directed by the Office of Personnel Management and 
other outside authorities. 

(3) Determine whether or not to seek review of i nit i a I dee i s ions issued 
by presiding officials of the Board. 

(4) Request approval of the Office of Personnel Management to extend the 
notice period for a reduction in grade or removal based upon 
unacceptable performance beyond the additional 30 days granted by 
offi c i a Is in paragraph 6a. 

f. Servicing Personnel Offices shal I: 

(1) Provide technical advice and assistance to supervisors and management 
officials in the implementation of this program. 

(2) Review al 1 disciplinary actions for consistency with rules, regula
tions, and Departmental procedures. 

(3) Inform employees of their employment obi igations. 

(4) Provide advice and assistance on procedures to employees who are 
subject to disc i p I i nary or adverse act i ans. 

(5) After giving advance notice to the Director of Personnel and career 
Development, coordinate with the General Counsel or chief counsel of 
a field organization in order to provide for representation of the 
Department at bearings before the Board. 

3. Supervisors and Managers sha I I : 

(1) Keep employees informed of rules, regulations, arid standards of con
duct, and maintain order and discipline within the framework of 
estab I i shed procedures. 

Vert i ca I I i ne denotes change. 
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(d) Before taking any action in the above situations, consult with 
the Office of Personnel and Career Development, Personnel 
Po I i c i es and Programs Div i s ion, Emp I oyee/Labor Management 
Relations and Safety Branch. 

(3) NOTICE OF DECISION. 

(a) The notice of decision shal I be issued at the earliest 
pract i cab I e date after receipt of the emp I oyee 's rep I y or 
expiration of the time al located for the employee's answer. In 
arriving at the decision, only the reasons specified in the 
notice of proposed action and any answer of the employee or his 
or her representative made to the designated official wil I be 
considered. 

(b) The decision shal I state which reason(s) were relied upon (tel I 
the emp I oyee which reasons in the proposa I notice were deter
mined to be val id and which were dismissed and why), and if the 
proposed action is determined to be warranted, the effective 
date of the action. No new reasons may be added to the notice 
of decision. 

(c) It shal I contain information regarding appeal and representation 
rights and the name of the individual who the employee may , 
contact concerning appea I rights and procedures. 

(d) It shal I be delivered to the employee at or before the time 
the action becomes effective. (Attachment 6 contains an example 
of a notice of decision.) 

5. REDUCTION IN GRADE OR REMOVAL BASED ON UNACCEPTABLE PERFORMANCE. An employee 
may be reduced 1 n grade or removed at any t 1 me dur 1 ng the performance 
appraisal cycle that the employee's performance in one or more critical 
e I ements or the job becomes unacceptab I e. The procedures and requirements 
for such actions are separate from those contained in paragraph 4. 

a. Coverage. This paragraph applies to al I employees, except those excluded 
1n paragraph 3 of Attachment 9. 

b. Reasonab I e Ti me. Before proposing a reduction in grade or remova I under 
this paragraph, the employee shall be informed of the critical element(s) 
for which performance is unacceptable, and given a reasonable time to 
demonstrate acceptab I e performance for the er it i ca I e I ement ( s) i dent if i ed 
as unacceptable. Reasonable time means an amount of time commensurate 
with the duties and respons i bi I i ti es of the employee's job which is 
sufficient to a 11 ow the emp I oyee to show whether he or she can meet 
mini mum performance standards. 

c. One-year Limitation. Tit I e 5, United States Code, section 4303(c) (2), 
places a 1-year time restriction on the age of instances used to support 
the demotion or removal of an employee for unacceptable performance. 

Vert i ca I I i ne denotes change. 
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d. Procedures. 

(1) 

(2) 

(3) 

( 4) 

Notice of Proposed Action. An employee whose reduction in grade or 
removal 1s proposed under this paragraph is entitled to 30 days 
advance written notice of the proposed action. The notice shal I 
Identify the specific instances of unacceptable performance by the 
emp I oyee on which the proposed action is based and the er it i ca I 
e I ements of the emp I oyee' s position i nvo I ved in each instance of 
unacceptab I e performance. It sha 11 inform the emp I oyee of the right 
to: 

(a) Be represented by an attorney or other representative. (See 
FPM chapter 752, DOE 3710. 1, and the I abor management agreement 
if the employee is included in a bargaining unit. ) 

(b) A reasonable time to answer orally and in writing. 

Extension of Notice Period. The 30-day advance notice period may be 
extended for not more than 30 add it i ona I days by an authorized 
Departmental official (see page 3, paragraph 6a(6)). Requests to 
extend further the notice period shal I be referred by the deciding 
official to the Director of Personnel and Career Development, who may 
request prior approval from the Office of Personnel Management. 

Notice of Decision. The written decision to retain, reduce in grade, e 
or remove an employee shal I be issued within 30 days after the date 
of expiration of the advance notice. In the case of a reduction in 
grade or removal under this paragraph, the written decision shall 
specify the instances of unacceptable performance by the employee on 
which the reduction in grade or remova I is based. Instances of 
unacceptable performance more than I-year old as of the date of the 
notice of proposal may not be used as a basis for action in connec-
tion with the decision. It shal I contain information regarding 
appeals and representation rights and the name of the individual who 
the employee may contact concerning appeal rights and procedures. It 
sha I I be de I i vered to the emp I oyee at or before the ti me the action 
becomes effective . 

Performance Improvement. If, because of performance improvement by 
the emp I oyee dur 1 ng the notice period, the emp I oyee is not reduced in 
in grade or removed, and the employee's performance continues to be 
acceptab I e for 1 year from the date of the advance written notice, 
any entry or other notation of the unacceptable performance for 
which the action was proposed under this section shal I be removed 
from arty Departmental records relating to the employee . 

Vertical I ine denotes change . 
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6. TERMINATION. 

11-7 (and 11-8) 

a. Coverage. The fo I I owing emp I oyees are covered by this paragraph: 

(1) Al I employees in the competitive service who are serving a 
probationary or tr i a I period under an i nit i a I appointment or who have 
not comp I eted 1 year of current continuous emp I oyment under other 
than a temporary appointment I imited to 1 year or less. 

(2) Al I employees in the excepted service, excepted preference eligibles 
who have completed 1 year of current continuous service in the same 
or simi Jar positions. 

b. Procedures. This paragraph applies to, but is not I imited to, removals 
based on conduct related factors or disciplinary actions that involve both 
conduct and performance related factors. If the employee is being reduced 
in grade or removed for unacceptab I e performance, the requirements of 
paragraph 5 of th i s Order app I y for excepted service emp I oyees who have 
completed 1 year of current continuous employment in the same or similar 
positions. 

c. Notice of Termination. The notice must state the reasons for the termina-
tion. (Attachment 7 conta i ns an examp I e of a notice of term i nat i on except 
for probationary emp I oyees. Attachment 8 provides an examp I e for 
termination of probationary employees. ) 

Vert i ca I I i ne denotes change. 
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CAUSE 

emp I oyment rece 1v1 ng 
lower salary. A volun
tary gift of a minimal 
value or a donation in 
a minimal amount is not 
prohibited when made on 
a special occasion . 

29. Discourteous conduct to 
the pub I i c confirmed by 
an immediate supervisor's 
report of four such 
instances within any 1-
year period or any other 
pattern of discourteous 
conduct. 

30. Failure to work in a 
safe manner and to use 
required safety equipment. 

31. Fa i I ure to carry out 
safety respons i bi I i ty. 

1 32. A verified positive test 
result to a drug test 
administered under 
Departmental Authority: 6/ 

a. Where the test was 
administered under 
random testing pro
cedures . 

b. Where the test was 
taken vo I untari I y. 

c. Where the test was 
administered 
because employee 
conduct or behavior 
indicating a reason

able suspicion that 
the employee uses 
illegal drugs . 

Vert i ca I I i ne denotes change . 

First Breach 

Reprimand 
to 14-Day 
Suspension 

Reprimand 
to 5-Day 
Suspension 

Reprimand 

Reprimand 
to Removal 

Reprimand 
to Remova I 

Reprimand 
to Remova I 

ACTION 

Attachment 
Page 11 

Second Breach Th i rd Breach 

10-Day 
to 14-Day 
Suspension 

5-Day 
Suspension 
to Removal 

10-Day 
Suspension 
to Removal 

Removal 

Removal 

Removal 

14-Day 
Suspension 
to Removal 

14-Day 
Suspension 
to Removal 

Removal 



Attachment 
Page 12 

d. Where the test was 
adm i n i stered after 
emp I oyee i nvo I vement 
in an incident or 
occurrence the con
sequences of which 
(1) posed a hazard 
or danger to 

NOTES: 

emp I oyees , the 
pub I ic, pub I ic or 
private property, 
to the natura I env i -
ronment, or Depart
menta 1 faci I ities; 
(2) had an adverse 
effect on agency 
ope rat i ans: or 
(3) represented a 
serious breach of 
Departmental rules, 
regulations, orders, 
or other directives. 

F i rst Breach 

Reprimand 
to Removal 

:ill.l.QlJ 
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Second Breach Thi rd Breach 

Removal 

1 I Norma I I y an ora I adman i shment is used for the first breach. Maxi mum pena I ty 
for a third breach within 2-year period is 1-day suspension and for a fourth 
breach in the period is a 5-day suspension. 

21 When an employee fai Is to report for duty or to return from leave or furlough 
and fai Is to notify management of his or her intentions, and after attempting 
to do so the activity has been unable to ascertain his or her intentions con
cerning his or her return to duty, a removal may be initiated in accordance 
with merit and procedural requirements of this regulation after the passage 
of a reasonable tires (a minimum of 10 calendar days). 

)I Actions involving these breaches must be carefully evaluated to assure that 
the requirements of the Alcohol and Drug Abuse Program are met. 

4/ There is no breach unless (a) the validity of the debt is established; 
(b) there has been a failure to either arrange for or comply with a repayment 

schedu I e; and (c) there is a current comp I a int from the creditor. Suspension 
is not authorized correction act 1 on. Maxi mum corrective action for third 
and fourth offenses within a 2-year period is reprimand with the added warning 
that a "cont i nu at ion of breaches cou Id resu It in remova I . " 

Vertical I ine denotes change. 
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Attachment 1 
Page 13 (and 14) 

5 I If a supervisor or manager has engaged in an act of di scrim i nation, in an 
unfair labor practice, or in a prohibited personnel practice, an evaluation 
wi I I be made of the manner in which he or she generally discharges his/her 
management respons i bi I it i es to determine the appropriate action to be taken . 

6 I An employee having a verified positive test result for use of an i I legal drug 
may be issued a notice of removal if he/she cannot be retained in his/her 
pas it ion because of the sensitive nature of the job and there is no a I ternate 
work assignment avai !able. A 'Verified Positive Test Result" means a test 
resu It that has been screened pas it i ve by a Food and Drug Administration 
approved immunoassay test, confirmed by a Gas Chromatography/Mass Spectrometry 
assay, (or other confirmatory test approved by the Department of Hea I th and 
Human Services) , and eva I uated by a Medi ca I Review Officer. 

For further guidance on personne I act i ans concerning emp I oyee i nvo I vement in 
the use of i I legal drugs see DOE 3792.3, DRUG-FREE FEDERAL WORKPLACE TESTING 
IMPLEMENTATION PROGRAM, Chapter 111, paragraphs 5d{3) and 5e{1) through 5e{4) . 

Vert i ca I I i ne denotes change . 
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TERM I NAT I ON OF EMPLOYMENT LETTER (EXAMPLE) 

Attachment 8 
Page 1 

United States Government Department of Energy 

memorandum 
DATE 

R£PLY To 
ATTN OF 

SUBJECT Termination of Employnent 

To Name 
Title 
Position 

This memorandum is your formal notice that, in accordance wfth provisions 
of 5 CFR, section 315.804, your employment at the Department of Energy 
will be terminated during your current probationary period at the close of 
business on ~, for the f"ol ICMing reasons: 

1. You were absent From work without excuse on the following occasions 
and were consequently placed on Absent without Leave (AWOL) status: 

June 6, 1988 
June 15, 1988 
June 8, 1988 

(State how the conduct was inappropriate.) 
Your unscheduled absences did not comply with authorized Departmental 
leave procedures. 

(State what the impact of the conduct/performance was.) 
Because of these absences, the effective and efficient operation of 
the division was diminished. 

2. You have failed to submit your monthly report on time for three (3) 
of the I ist five (5) months. This conduct does not demonstrate 
satisfactory performance of your position's performance standards. 
Your actions caused the late submission of the office monthly report 
on three (3) occasions. 

As authorized by 5 CFR, section 315.806, you have the right to appeal 
this termination to the Merit Systems Protection Board (MSPB) if you 
believe that the action is being taken against you because of your 
marital status or for partisan political reasons. Should your appeal 
to the board be based on either or both of these situations, you may 
supplement your al.legation with an appropriate discrimination complaint 
if you further believe that your termination was also influenced by your 
race. color. sex, religion, national origin, physical handicap, or age 
if you are at I east forty ( 40) years o Id. 

Vertical I ine denotes change. 
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Attachment a 

Page 2 

A copy of the MSPB regulations Is enclosed for your information. You 
are advised that in order to be timely filed, appeals must be submitted 
to the board within twenty (20) days of the effective date of the action 
being appealed . 

cc: Servicing Personnel Office 

Name of the issuing official 
Title 

OOTE: Regulations at 5 CFR, section 315.804 require that termination 
notices to probationary employees as a minimum include specific 
conclusions as to the inadequacies of the employees performance 
or conduct . 

Vert i ca I I i ne denotes change . 
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Attachment 9 
Page 1 

ACTIONS AND EMPLOYEES EXCLUDED FROM COVERAGE 

1. SUSPENSION OF 14 DAYS OR LESS. 

a. A suspension of an employee in the interest of national security under 
title 5, United States Code, section 7532. 

b. An action initiated under tit I e 5, United States Code, section 1206 
regarding a prohibited personne I practice. 

c. An action taken under provisions of a statute, other than one codified in 
tit I e 5, United States Code, which excepts the action from subchapter I , 
chapter 75 of title 5, United States Code. 

d. An action against a reemployed annuitant, excluded by Title 5, Code of 
Federal Regulations, part 752. 

2. REMOVAL, SUSPENSION FOR MORE THAN 14 DAYS, REDUCTION IN GRADE OR PAY OR 
F0R(00G FOR 30 DAYS OR LESS. 

a. A suspension or removal of an employee in the interest of national 
security under title 5, United States Code, section 7532. 

b. A reduction-in-force action under title 5, United States Code, 
section 3502. 

c. The reduction in grade of a supervisor or manager who has not completed 
the probationary per i ad under tit I e 5, United States Code, 
section 3321(a)(2) if such reduction is to the grade held immediately 
before becoming such a supervisor or manager. 

d. A reduction in grade or remova I based on unacceptab I e performance under 
title 5, United States Code, section 4303. 

e. An action initiated under title 5, United States Code, section 1206 
regarding a prohibited personne I practice, 

f. Actions taken under provisions of a statute, other than one codified in 
tit I e 5, Un i ted States Code, which excepts the action from subchapter I I 
of chapter 75 of title 5, United States Code. 

g, An action which ent it I es an emp I oyee to grade retention under tit I e 5, 
Code of Federal Regulations, part 536, and an action to terminate these 
entitlements. 

h. An act i on taken or di rected by the Office of Personne I Management under 
title 5, Code of Federal Regulations, part 731 or part 754. 

Vert i ca I I i ne denotes change 
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Page 2 

DOE 3750. 1 Chg 3 
3-21-89 

i. An involuntary retirement because of disability title under title 5, 
Code of Federal Regulations, part 831. 

j. The fol lowing actions specifically excluded by the Office of Personnel 
Management under title 5, Code of Federal Regulations, part 752: 

(1) A voluntary action initiated by an employee. 

(2) Termination of appointment on the expiration date specified as a 
basic condition of employment at the time the appointment was made. 

(3) Reduction of an employee's rate of pay from a rate which is 
contrary to law or regulation to a rate which is required or 
permitted by I aw or regu I at ion. 

(4) Action against a reemployed annuitant. 

(5) Action which terminates a temporary promotion within a maximum 
period of 2 years and returns the employee to the position from 
which temporarily promoted, or reassigns or demotes the employee 
to a different position not at a lower grade or level than the 
position from which temporar i I y promoted. 

(6) Cancel lat ion of a promotion to a position not classified prior to 
the promotion . 

(7) Placement of an employee serving on an intermittent, part-time, or 
seasonal basis in a nonduty, nonpay status in accordance with condi
tions established at the time of appointment. 

(8) An action which terminates a term promotion at the completion of a 
period in excess of 2 years but not more than 5 years and returns 
the employee to the position from which promoted or to a position of 
equivalent grade and pay in accordance with title 5, Code of Federal 
Regulations, part 335. 

3. REDUCT I ON IN GRADE AND REMOVAL BASED ON UNACCEPTABLE PERFORMANCE. 

a. The reduction to the grade previously held of a supervisor or manager who 
has not completed the probationary period under title 5, United States 
Code, section 3321 (a)(2). 

b. The reduction in grade or removal of an employee in the competitive ser
vice who is serving a probationary or trial period under an initial 
appointment or who has not comp I eted 1 year of current continuous emp I oy
ment under other than a temporary appointment I imited to 1 year or less 
exc I uded by tit I e 5, United States Code 4303 (f) (2) . 

Vert i ca I I i ne denotes change . 
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Attachment 9 
Page 3 (and 4) 

c. The reduction in grade or removal of an employee in the excepted service 
who has not completed 1 year of current continuous employment in the same 
or s1mi lar positions excluded by title 5, United States Code 4303(f) (3). 

d. An act ion initiated under tit I e 5, United States Code, sect ion 1206 
regarding a prohibited personne I practice. 

e. A reduction in grade or r&oval of an employee in the interest of 
national security under title 5, United States Code, part 7532. 

f. An action taken under provisions of a statute, other than one codified in 
tit I e 5, United States Code, which excepts the action from provisions of 
title 5, United States Code. 

g. 

h. 

i. 

j. 

k. 

An action which terminates a term promotion at the comp I et ion of a period 
in excess of 2 years but not more than 5 years and returns the employee 
to the position from which promoted or to a different position of equiva
lent grade and pay in accordance with title 5, Code of Federal 
Regulations, part 335. 

Reduction-in-force action governed by title 5, Code of Federal 
Regu I at ions, part 351. 

An adverse action for cause taken under title 5, Code of Federal 
Regulations. part 752. 

An involuntary retirement because of disabi I ity under part 831. 

The fol lowing actions specifically excluded by the Office of Personnel 
Management under title 5, Code of Federal Regulations, part 432: 

(1) A voluntary action initiated by the employee. 

(2) A termination in accordance with terms specified as a condition of 
emp I oyment at the ti me the appo i ntment was made. 

(3) An action against a reemployed annuitant. 

(4) An action which terminates a temporary promotion within a maximum 
period of 2 years and returns the emp I oyee to the position from 
which the emp I oyee was temporar i I y promoted, or reassigns or demotes 
the employee to a different position that is not at a lower grade or 
pay than the position from which the emp I oyee was temporar i I y 
promoted. 

Vert i ca I I i ne denotes change. 



• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

U.S. Department of Energy 
Washington, D.C . 

SUBJECT: WORK FORCE DI SC I PL I NE 

PAGE CHANGE 

DOE 3750.1 Chg 4 

8-24-90 

1.' PURPOSE. To transmit revisions to Attachment 1 of DOE 3750.1, WORK FORCE 
DISCIPLINE, of 3-23-83. 

2. EXPLANATION OF CHANGE. To revise assessments of corrective action against 
employees who sel I drugs or intoxicants on duty or DOE property or who 
report for duty drunk or impaired by drugs or intoxicants . 

3. FILING INSTRl!CTIONS. 

a. Remove page 

Atch 1 , pages 7 
and 8 

Atch 1 , pages 11 
thru 13 (and 14) 

Dated 

3-23-83 

3-21-89 

Insert Page 

Atch 1, pages 7 
and 8 

Atch 1, pages BA 
(and BB) 

Atch 1, pages 11 
and 12 

8-24-90 

3-23-83 

8-24-90 

b. After filing the attached pages, this transmittal may be discarded. 

BY ORDER OF THE SECRETARY OF ENERGY: 

@ JIM E. TARRO 
Director of Administration and 

Human Resource Management 

DISTRIBUTION: 
A I I Departmenta I EI ements 

INITIATED BY: 

Office of Personnel and 
Career Development 
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CAUSE 

13. Deliberate misrepresen
tation; falsification, 
exaggeration, or conceal
ment of a material fact 
in connection with any 
official document; or 
withho Id i ng of materi a I 
facts in connection with 
matters under offi c i a I 
investigation. 

14. Rude, boisterous play 
which adversely affects 
production, di sci pl ine, 
or morale; use of 
abusive or offensive 
language; quarreling or 
interfering with the 
production of others. 

15. Fighting, threatening 
of i nf I i ct i ng bod i I y 
harm on another, physi
cal resistance to com
petent authority or 
indecent or immoral 
conduct. 

16. Gambling during work
ing hours. 

17. Promotion of or assist
ing in operation of 
organized gambling on 
premises. 

18. Abusing or unauthorized 
possession, use, or 
distribution of drugs 
or intoxicants: 

Vertical I ine denotes change. 

First Breach 

Reprimand 
to Removal 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to" Removal 

Reprimand 

Reprimand 
to Removal 

ACTION 

Second Breach 

Reprimand 
to Removal 

Reprimand 
to Removal 

Reprimand 
to-Removal 

Reprimand 
to 5-Day 
Suspension 

5-Day 
Suspension 
to Remova I 

Attachment 1 
Page 7 

Thi rd Breach 

5-Day 
Suspension 
to Removal 

Reprimand 
to Removal 

5-Day 
Suspension 
to Remova I 

Reprimand 
to Remova I 

10-Day 
Suspension 
to Remova I 
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Attachment 
Page 8 

CAUSE ACTION 

DOE 3750. 1 Chg 4 
8-24-90 

First Breach Second Breach Thi rd Breach 

a. Se I I i ng, prov i d i ng, or 
possess i ng any i I I ega I 
drug wh i I e on DOE 
property or wh i I e on 
official duty. 

Reprimand 
to Removal 

b. Se I I i ng other Reprimand 
intoxicants or drugs to Removal 
while on DOE property or 
wh i I e on duty. 

c. Reporting for duty Reprimand 
drunk or impaired to Removal 
by drugs or 
intoxicants. 3/ 

19. Being on duty so i ntox i -
cated as to be unable to 
proper I y perform assigned 
duties, or to be a hazard 
to self or others. 3/ 

20. Fa i I ure to honor acknow-
1 edged or adjudicated 
debts or legal obi iga-
tions. (In determining 
whether a breach has 
occurred, consider 
whether extenuating 
circumstances have 
deve I oped after the 

emp I oyee incurred the 
obi igation and the 
employee's previous 
record.) 4/ 

Vert i ca I I i ne denotes change . 

Reprimand 
to Removal 

Reprimand 

Removal 

5-Day 
Suspension 
to Removal 

5-Day 
Suspension 
to Removal 

5-Day 
Suspension 
to Remova I 

Reprimand 

Removal 

5-Day 
Suspension 
to Remova I 

5-Day 
Suspension 
to Removal 

Reprimand 
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3-23-B3 

CAUSE 

21. Making false. unfounded, 
or highly i rrespons i b I e 
statements against 
other emp I oyees, super -
visors. other officials, 
or subordinates with the 
intent to destroy or 
damage the reputation. 
authority or official 
standing of those 
concerned. 

22. Any action or failure 
to take action based on 
race, color, religion, 
sex ( i nc I ud i ng sexua I 
harassment), age or 
national origin of an 
employee, former 
emp I oyee. or app I i cant 
which affects his or 
her rights. privileges. 
benefits, dignity, and 
equa I i ty or econom i c 
opportunity. Consider 
circumstances and the 
effect on the person 
discriminated against. 
use of abusive language, 
vi o I ent treatment. or 
insulting demeanor. 5/ 

If the d i scrim i natory 
practice was de I i berate. 5/ 

ACTION 

Attachment 1 
Page BA (and BB) 

First Breach Second Breach Thi rd Breach 

Reprimand 
to Removal 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to 14-Day 
Suspension 

5-Day 
Suspension 
to Removal 

Reprimand 
to 14-Day 
Suspension 

14-Day 
Suspension 
to Remova I 

10-Day 
Suspension 
to Removal 

10-Day 
Suspension 
to Remova I 

Removal 
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29. 

30. 

31 . 

32. 

employment rece1v1ng 
lower salary. A 
voluntary gift of a 
minimal value or a 
donation in a minimal 
amount is not prohibited 
when made on a special 
occasion. 

Discourteous conduct to 
the public confirmed by 
an immediate supervisor's 
report. Suggested penalties 
remain the same after the 
third breach within a one 
year period . 

Fa i I ure to work in a 
safe manner and to use 
required safety equipment. 

Fa i I ure to carry out 
safety respons i bi I ity. 

A verified positive result 
to any test. administered 

. Reprimand 
to 5-Day 
Suspension 

Reprimand 
to 5-Day 
Suspension 

Reprimand 

Reprimand 
to" Removal 

under Departmental Authority, 
for use of i I legal drugs . 

Vert i ca I I i ne denotes change . 
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5-Day 
to 14-Day 
Suspension 

5-Day 
Suspension 
to Rerroval 

10-Day 
Suspension 
to Removal 

Removal 

Attachment 1 
Page 11 

14-Day 
Suspension 
to Removal 

14-Day 
Suspension 
to Removal 

Removal 



Attachment 
Page 12 

NOTES. 

DOE 3750.1 Chg 4 
8-24-90 

1/ Normally an oral admonishment is used for the first breach. Maximum penalty 
for a third breach within 2-year period is 1-day suspension and for a fourth 
breach in the period is a 5-day suspension. 

2/ When an emp I oyee fa i Is to report for duty or to return from I eave or 
furlough and fai Is to notify management of his or her intentions, and after 
attempting to do so the activity has been unable to ascertain his or her 
intention concerning his or her return to duty, a removal may be initiated 
in accordance with merit and procedural requirements of this regulation 
after the passage of a reasonable time (a minimum of 10 calendar days). 

3/ If al legations charging such conduct are supported by a verified positive 
drug test administered under Departmental authority, procedures and 
penalties cited under cause 32 shal I be applied. Any action taken under 
this paragraph shal I be coordinated with appropriate Departmental Employee 
Assistance Program Personnel . 

4/ There is no breach unless (a) the validity of the debt is established; 
(b) there has been a failure to either arrange for or comply with a 
repayment schedule; and (c) there is a current complaint from the credi
tor. Suspension is not an authorized correction action. Maximum 
corrective for third and fourth offenses within a 2-year period is 
reprimand with the added warning that a "continuation of breaches could 
resu It i n remova I . " 

5/ If a supervisor or manager has engaged in an act of di scrim i nation, in 
an unfair labor practice, or in a prohibited personnel practice, an 
evaluation wi I I be made of the manner in which is or she generally 
discharges his/her management responsibi I ities to determine the appro
priate action to be taken. 

6/ An employee having a verified positive test result for use of an ii legal 
drug must be relieved of sensitive duties unti I cleared for return by 
appropriate authorities. Such employees may be issued a notice of removal 
from employment if he/she cannot be retained in his/her position because 
of a specific job requirement to perform such sensitive duties and there 
is no alternate work assignment avai I able. A "Verified Positive Test 
Result" means a test result that has been screened positive by a Food 
and Drug Administration approved immunoassay test, confirmed by a Gas 
Chromatography/Mass Spectrometry assay, (or other confirmatory test 
approved by the Department of Health and Human Services), and evaluated 
by a Medical Review Officer. 

Because of the serious nature of the impact that i I legal drug activity 
can have on the Department's mission and its employees, supervisors 
should strongly consider taking the most firm action believed necessary 
to prevent further misconduct. 

For further guidance on personnel actions concerning employee involvement 
in the use of i I legal drugs see DOE 3792.3, DRUG-FREE FEDERAL WORKPLACE 

TESTING IMPLEMENTATION PROGRAM, Chapter I I I, paragraph 5d(3) and 5e(1) 
through Se( 4). 

Vertical I ine denotes change 
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U.S. Department of Energy 
Washington, D.C. 

SUBJECT: WORK FORCE DI SC I PL I NE 

PAGE CHANGE 

3750. 1 Chg 5 

3-9-92 

I. PllRPOSE. To transmit revised pages to DOE 3750. 1, WORK FORCE DISCIPLINE, 
of 2-23-83. 

2 . EXPIANATION OF CHANGE. To add appropriate corrective actions to Attachment 
1, Gil i de to Se I ect i ng Action in Di sci pl i ne Cases, for cases where an 
emp I oyee has vi o I ated env i ronmenta I I aws, ru I es or regu I at ions. 

3. F 11 I NG I NSTRIJCT IONS. 

a . Remove Pages 

Attachment 1 , 
Pages 11 & 12 

8-24-90 

Insert Pages 

Attachment 1 , 
Pages 11 - 13 

Dated 

3-9-92 

b. After fi I ing the attached pages, this transmittal may be discarded. 

BY ORDER OF THE SECRETARY OF ENERGY: 

@ JOHN J. NETTLES, JR. 
Di rector of Adm in i strati on 

and Human Resource Management 

DISTRIBUTION: INITIATED BY: 

Al I Departmental Elements Office of Personnel 
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CAUSE 

emp I oyment rece 1v1 ng 
lower salary. A 
voluntary gift of a 
minimal value or a 
donation in a minimal 
amount i s not proh i bi ted 
when made on a special 
occasion. 

29. Discourteous conduct to 
the pub I i c confirmed by 
an i mmed i ate superv i sor' s 
report. Suggested pena I -
ties remain the same after 
the third breach within a 
1-year period. 

30. Failure to work in a 
safe manner and to use 
required safety equipment. 

31 . Fa i I ure to carry 
out environmental 
or safety 
responsibi I ity. 

132. Failure to obey 
env i ronmenta I 
law, rule, or 
regulation. 

a. When consequences 
a re extreme, or 
there is possible 
or actua I danger 
to pub I i c hea I th 
or safety. 

b. If violation 
was de I i berate, 
or an attempt is 
made to conceal 
the violation. 

Vert i ca I I i ne denotes change 

ACTION 

Attachment 
Page 11 

First Breach Second Breach Thi rd Breach 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to 5-Day 
Suspension 

Reprimand 

Reprimand 

Reprimand 
to 10-Day 
Suspension 

10-Day 
Suspension 
to Removal 

5-Day 
to 14-Day 
Suspension 

5-Day 
Suspension 
to Removal 

10-Day 
Suspension 
to Remova I 

10-Day 
Suspension 
to Removal 

14-Day 
Suspension 
to Removal 

Remova I 

14-Day 
Suspension 
to Removal 

14-Day 
Suspension 
to Removal 

Removal 

Removal 

Removal 
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Attachment 
Page 12 

CAUSE 

33. A verified 
pos it i ve resu It 
to any test for 
use of i I I ega I 
drugs administered 
under Departmental 
Authority . 
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ACTION 
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First Breach Second Breach Thi rd Breach 

Reprimand to Remova I 
Remova I 6/ 
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Attachment 1 
Page 13 (and 14) 

NOTES: 

1/ Normally an oral admonishment is used for the first breach. Maximum penalty 
for a third breach within 2-year period is 1-day suspension and for a fourth 
breach in the period is a 5-day suspension. 

21 When an employee fai Is to report for duty or to return from leave or 
fur I ough and fa i Is to notify management of his or her intentions, and after 
attempting to do so the activity has been unab I e to ascerta in his or her 
intention concerning his or her return to duty, a remova I may be initiated 
in accordance with merit and procedural requirements of this regulation 
after the passage of a reasonable time (a minimum of 10 calendar days). 

3/ If al legations charging such conduct are supported by a verified positive 
drug test administered under Departmenta I authority, procedures and 
penalties cited under cause 32 shal I be applied. Any action taken under 
this paragraph shal I be coordinated with appropriate Departmental Employee 
Assistance Program Personne I . 

41 There is no breach unless (a) the validity of the debt is established; 
(b) there has been a failure to either arrange for or comply with a 
repayment schedule; and (c) there is a current complaint from the credi
tor. Suspension is not an authorized correction action. Maximum 
corrective for third and fourth offenses within a 2-year period is 
reprimand with the added warning that a "continuation of breaches could 
result in removal." 

51 If a supervisor or manager has engaged in an act of discrimination, in 
an unfair labor practice, or in a prohibited personnel practice, an 
eva I uat ion, wi 11 be made of the manner in which is or she genera I ly 
discharges his/her management respons i bi I it i es to determine the appro
priate action to be taken. 

6/ An employee having a verified positive test result for use of an i I legal 
drug must be relieved of sensitive duties unti I cleared for return by 

. . 

appropriate authorities. Such emp I oyees may be issued a notice of remova I 
·from emp I oyment if he/she cannot be retained in his/her position because 
of a specific job requirement to perform such sensitive duties and there 
is no alternate work assignment available. A "Verified Positive Test 
Result" means a test result that has been screened positive by a Food 
and Drug Administration approved immunoassay test, confirmed by a Gas 
chromatography/Mass Spectrometry assay, (or other confirmatory test 
approved by the Department of Health and Human Services), and evaluated 
by a Medical Review Officer. 

Because of the serious nature of the impact that i I legal drug activity 
can have on the Department's mission and its employees, supervisors 
should strongly consider taking the most firm action believed necessary 
to prevent further mi sconduct. 

For further guidance on personnel actions concerning employee involvement 
in the use of i I legal drugs see DOE 3792.3, DRUG-FREE FEDERAL WORKPLACE 

TESTING IMPLEMENTATION PROGRAM, Chapter 111, paragraph Sd(3) and Se(1) 
through Se ( 4) . 

Vert i ca I I i ne denotes change. 
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U.S. Department of Energy 
Washington, D.C . 

SUBJECT: WORK FORCE DI SC I PL I NE 

PAGE CHANGE 

DOE 3750. 1 Chg 6 

8-21-92 

1. PllRPOSE. To transmit revised pages to DOE 3750.1, WORK FORCE DISCIPLINE, 
of 3-23-83. 

2 . EXPIANAT!ON OF CHANGE. 
symbo I changes requ i red 
changes have been made. 

3. FIL I NG INSTRUCTIONS. 

a . Remove Page 

1 
2 

3 and 4 
11-1 thru 11-4 

11-5 and I I -6 
IV-1 
IV-2 

To make on I y organ i zat i ona I tit I e and routing 
by Notices in the SEN-6 series. No substantive 

llfilllii 
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U.S. Department of Energy ORDER 
Washington, D.C. 

DOE 3750.1 

3-23-83 
Change 6: 8-21-92 

SUBJECT: 

1 . 

2. 

WORK FORCE DISCIPLINE 

PllRPOSE. To provide guidance and procedures and state responsibi I ities 
for maintaining work force disc i p I i ne in the Department of Energy (DOE). 

REFERENCE. 

a. Title 5, Code of Federal Regulations, parts 432, 735, and 752, 
which provides the statutory procedures for adverse actions and 
estab I i shes eth i ca I and other conduct standards and 
res pons i b i I it i es for F edera I emp I oyees . 

b. Federa I Personne I Manua I (FPM) chapters 751 and 752, which state 
the Office of Personne I Management regu I at ions and requirements 
for di sci pl inary and adverse actions. 

c. DOE 3710. 1 A, LABOR-MANAGEMENT RELATIONS PROGRAM FOR FEDERAL 
EMPLOYEES, of 9-30-86, which out I ines procedures for the 
administration of the Federa I emp I oyee I abor re I at ions program. 

d. DOE 3771.1, GRIEVANCE POLICY AND PROCEDURES, of 7-2-81, which 
provides guidance and instructions for estab I i sh i ng and 
administering the grievance system of the DOE. 

3. COVERAGE AND EXCLUSIONS. This Order app I i es to a 11 paid emp I oyees 
within the Department except: 

a. 

b. 

c. 

d. 

e. 

f. 

g. 

Employees covered by sections 621 (b) and (d) of Pub I ic Law 95-91, 
Department of Energy Organization Act; 

Administrative Law Judges; 

Experts and consultants; 

Emp I oyees occupying positions above the GS-15 or GM-15 grade 
level; 

Employees in the Senior Executive Service; 

President al appointees; 

Employees occupying positions in schedule C of part 213 of Title 
5, Code of Federal Regulations. 
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4. POLICY. 

a. Disciplinary actions shal I be taken only for the purposes of 
correcting: unacceptab I e conduct. behavior on the job, or situations 
that adversely affect job performance; violations of laws, rules, or 
regulations. 

b. Actions shal I be taken for unacceptable performance or nonperformance of 
assigned duties and failure to properly discharge inherent or assigned 
responsibi I ities . 

c. Unless proposed by the Secretary. al I final decisions to take adverse 
actions (including reductions in grade and removals based on 
unacceptable performance) must be made by a higher level official in the 
chain of command than the official who proposed the action. 

5. DEFINITIONS . 

a. Adverse Act ion. A personne I action which reduces an emp I oyee' s basic 
pay or grade, or which involuntarily separates the employee from the 
federal service. or which involuntarily places the employee in a nonpay, 
nonduty status. Adverse actions may resu It from disc i p Ii nary or 
nondisciplinary situations. Adverse actions are: 

(1) Suspension. An action which places an employee, for di sci pl inary 
reasons, in a temporary status without duties and pay. 

(2) Reduction in Grade or Pay. Act i ans taken that change an emp I oyee 
from a position at one grade and rate of basic pay to another 
position at a lower grade and rate of basic pay. (See Attachment 
9 for reduct i ans in grade or pay exc I uded from coverage of this 
Order.) 

(3) Furlough. The placing of an employee in a temporary status. 
without duties and pay because of lack of work or funds or for 
other nond i sci p I i nary reasons . 

(4) Removal The separation of an employee from his or her position 
in the department for cause. 

b. !lJ:la.cd. Merit Systems Protection Board. 

c . Cause. A recognizable offense a~ainst the employee-employer 
relationship. May be reasons that are personal to the employee such as 
on or off the job misconduct, inefficiency, or physical or mental 
inabi I ity to perform the duties of the position. There may also be 
i mpersona I reasons such as an emergency situation necessitating a short 
furlough or the need to correct a merit promotion error. Some causes 
have been specified by rules. Executive order. or regulation. A cause 
must also promote the efficiency of the service . 

Vert i ca I I i ne denotes change . 



6. 

DOE 3750. 1 Chg 6 
8-21-92 

3 

d. Days. Ca I endar days. 

e. 

f, 

g. 

h. 

a. 

Deciding Official. The management official designated to make the final 
decision on a notice of proposed action issued by a Department official 
at a lower management level. 

Proposing Official. The supervisor or manager who issues a notice of 
proposed adverse action to an employee. (The supervisor or manager who 
issues an admonishment or reprimand to an employee 1s an issuing 
official.) 

Ora I Adman i shment. A disc i p I i nary discussion between a management 
official or supervisor having the authority to take di sci pl inary action 
and an emp I oyee subject to that authority. 

Reprimand. A forma I disc i p I i nary action notice issued to an emp I oyee by 
a management official or supervisor having disciplinary authority with 
respect to that employee. 

RESPONSIB!! IIIES. 

Heads of Departmenta I EI ements with De I egated Personne I Authority sha I I : 

(1) Administer a fair, impart i a I uni form, and regu I atory proper work 
force discipline program within their jurisdictions. 

(2) Assure that the ru I es and other cond it i ans of emp I oyment are 
read i I y ava i I ab I e to a 11 emp I oyees under their j ur i sd i ct ion. 

(3) Assure that supervisors and management off i c i a Is consider the 
guide contained in Attachment 1 , and when the I imitation on 
corrective act i ans is to be exceeded, assure that it is proper I y 
authorized. 

(4) Issue notices of decision on adverse actions proposed by 
subordinate offi c i a Is against emp I oyees under their j ur i sd i ct ion. 

(5) Approve or disapprove requests to extend the ti me to answer 
notices of proposed actions. 

(6) Approve or disapprove requests to extend the notice of proposed 
act 1 on, not to exceed 30 add it i ona I days, i n cases of reduction in 
grade and in cases of remova I based on unacceptab I e performance. 

(7) Advise the servicing personne I office whenever any of the above 
authorities are redelegate. Al I redelegations must be in 
writing. 

b. Di rector of Administration and Human Resource Management provides 
overa I I direction and administration of the Department's work force 
discipline program. 

Vertical I ine denotes change. 
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c. Genera I Counsel. shal I review al I petitions for payment of attorney fees 
for comp Ii ance with statutory and regu I atory requirements and w i 11 
concur on a 11 DOE responses. 

d . General Counsel or Chief Counsel of a Field Organization shall provide 
legal advice and assistance to servicing personnel offices. In 
coordination with servicing personnel offices. represents or 
participates in the preparation for representation of the DOE before the 
Boa rd. 

e. Director of Personnel shal I: 

f. 

g. 

(1) Develop the work force discipline program of the Department and 
provide staff assistance and advice on matters covered by this 
Order. 

(2) I mp I ement actions directed by the Office of Personne I Management 
and other outside authorities . 

(3) Determine whether or not to seek review of initial decisions 
issued by presiding officials of the Board. 

(4) Request approval of the Office of Personnel Management to extend 
the notice period for a reduction in grade or remova I based upon 
unacceptab I e performance beyond the add it i ona I 30 days granted by 
officials in paragraph 6a. 

Spnd'r i og Personne I Offices sha I I : 

(1) Provide technical advice and assistance to supervisors and 
management offi c i a Is in the imp I ementat ion of this program . 

(2) Review al I disciplinary actions for consistency with rules, 
regu I at ions, and Departmenta I procedures. 

(3) Inform emp I oyees of their emp I oyment ob I i gat ions. 

(4) Provide advice and assistance on procedures to employees who are 
subject to disc i p I i nary or adverse actions. 

(5) After giving advance notice to the Director of Personnel. 
coordinate with the General Counsel or chief counsel of a field 
organization in order to provide for representation of the 
Department at hearings before the Board . 

Supervisors and Managers sha I I : 

( 1 ) Keep emp I oyees informed of ru I es, regu I at ions, and standards of 
conduct, and maintain order and disc i p I i ne within the framework of 
estab I i shed procedures . 

Vert i ca I I i ne denotes change . 
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CHAPTER 11 

TYPES OF DISCI Pl INARY ACTIONS COVERAGE AND PROCFDllRES 

I I - 1 

1. ORAL ADMONISHMENT. 

a. Coverage. Al I employees within the scope of this Order are covered by 
this paragraph. 

b. Use. There is no prescribed format for an ora I admonishment. It is 
particularly suitable to situations which can be corrected by the 
emp I oyee and is used where it is antic i pated that it w i I I achieve the 
required changes in conduct, habit, or work method. 

2. NOTICE OF REPRIMAND. 

a. Coverage. Al 1 employees within the scope of this Order are covered by 
this paragraph. 

b. Use. The notice of reprimand should be used in those situations which 
require an action more stringent than an oral admonishment, such as 
where an emp I oyee has not responded constructive I y to ora I admon i shments 
for the same or s i mi I ar breaches. In some situations a notice of 
reprimand may be the I ast step in a progression of pena It i es before 
removal if the employee has" been given a clear warning that a further 
offense cou Id I ead to remova I . 

c. Contents. Notices of reprimand sha I I specify c I ear I y the nature of the 
infraction or transgression, including specific information related to 
that reason such as ti mes, dates, and circumstances that required 
corrective action to be taken. It should inform the employee of al I 
ti me I i mi ts, the right to grieve, where to seek assistance regarding the 
grievance procedure, of the right to representation, and that the notice 
wi 11 be filed in the OPE for a period of 1 year unless the employee 
leaves the DOE sooner. (Attachment 2 contains an example of a notice of 
reprimand.) 

3. SllSPENS I ON FOR 14 PAYS OR LESS. 

a. Coverage. The fol lowing DOE employees are covered by this paragraph: 

(1) All employees in the competitive service. 

(2) Al I employees who occupy a position in schedule A or schedule B of 
part 213 of Title 5, Code of Federal Regulations, and FPM chapter 
213. 
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b. Procedures. 
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(1) Notice of Proposed Suspension for 14 Days or Less. The notice 
must indicate clearly that it is a proposal rather than a final 
decision, and that the final decision wi I I not be made until 
after receipt of the emp I oyee' s rep I y or after the expiration 
of the time period for reply if no reply is made. It shal I 
also inform the employee where and to whom the reply shall be 
directed and the right to: 

(a) Review the material supporting the action proposed in the 
notice. While not required, proposing officials are 
encouraged to attach to the notice of proposal copies of 
al I supporting material. 

(b) A reasonable time to answer (but not less than 24 hours) 
ora I I y and in writing, and to furnish affidavits and 
other documentary evidence in support of the answer . 

(c) Be represented by an attorney or other representative. 
(See FPM chapter 752, DOE 3710.lA, and the labor 

management agreement if the emp I oyee is inc I uded in a 
bargaining unit.) (Attachment 3 contains an example of a 
notice of proposal.) 

(2) Notice of Decision. 

(a) 

(b) 

(c) 

The notice of dee is ion sha 11 be issued at the ear Ii est 
practicable date after the receipt of the employee's 
reply, or after expiration of the time allocated for the 
employee's answer. In arriving at the written decision, 
only the reason(s) specified in the notice of proposed 
action and any answer of the employee or his or her 
representative wi 11 be considered. 

The dee is ion sha 11 state which reason (s) were re Ii ed upon 
and which were not (tel I the employee which reasons in 
the proposa I notice were determined to be va Ii d and which 
were dismissed and why) and, if the proposed suspension 
is determined to be warranted, the effective date of the 
action. No new reasons may be added to the I etter of 
decision . 

The notice must state the employee's grievance rights and 
whom to contact regarding these rights. (Attachment 4 
contains an example of a notice of decision.) 

REMOVAL, SUSPENSION FOR MORE THAN 14 DAYS, OR REDUCTION IN GRADE. This 
paragraph applies to, but is not I imited to, disciplinary action, based on 
conduct related factors or disciplinary actions that involve both conduct 
and performance re I ated factors. An emp I oyee may be removed or reduced in 
grade for misconduct or for unacceptable performance. The regulatory and 
procedural requirements are different in each case. For procedures on 

Vertical I ine denotes change . 
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reduction in grade or removal of an employee based solely on unacceptable 
performance, see page I 1-5, paragraph 5. When an employee is removed, suspended 
for more than 14 days, or reduced in grade based on unacceptable performance and 
for misconduct, or for misconduct alone, this paragraph applies. However, such 
actions must promote the efficiency of the service. 

a. Coverage. The fol lowing Departmental employees are covered by this 
paragraph: 

(1) Al I employees in the competitive service who are not serving a 
probationary or trial period under an initial appointment, or who 
have completed 1 year of current continuous employment under other 
than a temporary appointment I imited to 1 year or less. 

(2) Al 1 employees who are preference eligibles in the excepted service 
who have completed 1 year of current continuous service in the same 
or similar positions. 

(3) An employee with competitive status who occupies a position in 
schedule 8 of part 213 of Title 5, Code of Federal Regulations, and 
FPM chapter 213. 

b. Proced1 ires. 

(1) Notice of Proposed Act j on. 

(a) The notice of proposed action must state clearly the reason(s) 
for propos i ng the action and inc I ude the specific information 
that supports that reason, such as ti mes, dates, and c i rcum
stances. It sha I I inform the emp I oyee that if the proposed 
action is taken, it will not become effective earlier than 30 
days from the date of receipt of the notice. Additionally, the 
employee shal I be informed of the right to: 

1 Review the mater i a I supporting the reasons for the action 
proposed in the notice. Wh i I e not requ i red, propos i ng 
officials are encouraged to attach to the notice of 
proposa I copies of a I I support i ng mater i a I . 

2 A reasonable time, but not less than 7 days, to answer 
orally and in writing, and to furnish affidavits and 
other documentary evidence in support of the answer. 

3 Be represented by an attorney or other representative. 
(See FPM chapter 752, DOE 3710. 1A, and the I abor 

management agreement if the employee is included in a 
bargaining unit. ) 

(b) The notice of proposed action must indicate clearly that the 
notice is a proposal and that a final decision wil I not be made 
unt i I after receipt of the emp I oyee' s rep I y or after expiration 

Vert i ca I I i ne denotes change. 
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of the ti me period for rep I y. It must a I so i nform the 
employee where and to whom to direct a reply. 
(Attachment 5 contains an example of a notice of 
proposa I.) 

The person designated to hear the employee's oral 
answer shal I have the authority to either make or 
recommend a final decision on the proposed adverse 
action. 

(2) Exception . 

(a) The fol lowing exception to the 30-day notice period is 
authorized. 

1 

2 

3 

The 30-day advance notice period is not required 
when there is reasonable cause to believe the 
employee has committed a crime for which a 
sentence of imprisonment may be imposed. This 
exception sha I I not be invoked so I e I y on 
evidence of the employees arrest. However, in 
those instances where there is evidence that the 
emp I oyee was arrested and he Id for further I ega I 
action by a magistrate or was indicted by a 
grand jury there wou Id be reasonab I e cause for 
be I i ev i ng the emp I oyee committed a crime. 

If this exception is invoked, the employee may 
be required to furnish any answer to the 
proposed action and affidavits and other 
documentary evidence in support of the answer 
within such time as under the circumstances 
would be reasonable, but not less than 7 days. 

When the circumstances require immediate action, 
the employee may be placed in a nonduty status 
with pay for such time, not to exceed 10 days, 
as is necessary to effect the action. 

(b) Currently, the above is the only exception to the 
30-day notice period. In di sci pl inary situations 
involving a need to keep the employee away from his or 
her position, a temporary reassignment during the 
30-day advance notice period may be adv i sab I e. 

(c) In emergency, nondisciplinary situations involving the 
need to remove the emp I oyee from the premises 
immediate I y, the emp I oyee shou Id be required to take 
sick or annua I I eave, as appropriate, or I eave without 
pay, if the employee has exhausted his/her sick and 
annua I I eave. However, after the immediate emergency 
passes, the emp I oyee must be returned to duty if lie or 
she is ab I e to perform. If subsequent adverse action 
is to be initiated, the employee must be maintained in 
a pay status during the notice period . 
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(d) Before taking any action in the above situations, consult 
with the employee/labor relations pol icy staff of the Office 
of Personne I . 

(3) NOTICE OF DECISION. 

(a) The notice of dee is ion sha I I be issued at the ear I i est 
practicable date after receipt of the employee's reply or 
exp i ration of the ti me a I I ocated for the emp I oyee · s answer. 
In-arriving at the decision, only the reasons specified in 
the notice of proposed action and any answer of the employee 
or his or her representative made to the designated official 
wi I I be considered. 

(b) The decision shal I state which reason(s) were relied upon 
(tel I the employee which reasons in the proposal notice were 

determined to be va I id and which were dismissed and why) , 
and if the proposed action is determined to be warranted, 
the effective date of the action. No new reasons may be 
added to the notice of decision. 

(c) It sha 11 contain information regarding appea I and 
representation rights and the name of the ind iv i dua I who the 
emp I oyee may contact concern i ng appea I rights and 
procedures. 

(d) It sha I I be de I i vered to the emp I oyee at or before the ti me 
the action becomes effective. (Attachment 6 contains an 
example of a notice of decision.) 

5. REDUCT I ON I N GRADE OR REMOVAi BASED ON UNACCEPTABLE PERFORMANCE . An emp I oyee 
may be reduced in grade or removed at any ti me during the performance 
appraisal cycle that the employee's Performance in one or more critical 
e I ements of -the job becomes unacceptab I e. The procedures and requirements for 
such actions are separate from those contained in paragraph 4. 

a. Coverage. This paragraph app I i es to a I I emp I oyees, except those 
excluded in paragraph 3 of Attachment 9. 

b. Reasonab I e T j me. Before proposing a reduction in grade or remova I under 
this paragraph, the employee shal I be informed of the critical 
e I ement(s) for which performance is unacceptab I e, and given a reasonab I e 
ti me to demonstrate acceptab I e performance for the er it i ca I e I ement(s) 
identified as unacceptable. Reasonable time means an amount of time 
commensurate with the duties and respons i bi I it i es of the emp I oyee' s job 
wh i ch i s sufficient to a I I ow the emp I oyee to show whether he or she can 
meet mini mum performance standards. 

c. One-year Limitation. Title 5, United States Code, section 4303(c)(2) 
p I aces a 1 -year ti me restriction on the age of instances used to support 
the demotion or remova I of an emp I oyee for unacceptab I e performance. 

Vert i ca I I i ne denotes change . 
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d. Procedures. 

( 1) Notice of Proposed Action. An employee whose reduction in grade 
or remova I is proposed under this paragraph is ent it I ed to 30 days 
advance written notice of the proposed action. The notice sha I I 
identify the specific instances of unacceptab I e performance by the 
employee on which the proposed action is based and the critical 
elements of the employee's position involved in each instance of 
unacceptable performance. It shal I inform the employee of the 
right to: 

(a) Be represented by an attorney or other representative. (See 
FPM chapter 752, DOE 3710.1A, and the labor management 
agreement if the employee is included in a bargaining unit.) 

(b) A reasonable time to answer orally and in writing. 

(2) Extension of Notice Period, The 30-day advance notice period may 
be extended for not more than 30 additional days by an authorized 
Departmental official (see page 3, paragraph 6a(6)). Requests to 
extend further the notice period sha I I be referred by the dee id i ng 
offi c i a I to the Di rector of Personne I , who may request prior 
approva I from the Office of Personne I Management . 

(3) Notice of Decision. The written decision to retain, reduce in 
grade, or remove an employee shal I be issued within 30 days after 
the date of expiration of the advance notice. In the case of a 
reduction in grade or removal under this paragraph, the written 
dee is ion sha I I specify the instances of unacceptab I e performance 
by the employee on which the reduction in grade or removal is 
based. Instances of unacceptab I e performance more than I -year o Id 
as of the date of the notice of proposal may not be used as a · 
basis for action in connection with the decision. It shal I 
contain information regarding appea Is and representation rights 
and the name of the individual who the employee may contact 
concerning appea I rights and procedures. It sha 11 be de I i vered to 
the employee at or before the time the action becomes effective . 

(4) Performance Improvement, If, because of performance improvement 
by the employee during the notice period, the employee is not 
reduced in grade or removed, and the emp I oyee 's performance 
continues to be acceptable for 1 year from the date of the advance 
written notice, any entry or other notation of the unacceptable 
performance for which the action was proposed under this section 
sha I I be removed from any Departmenta I records re I at i ng to the 
employee . 

Vert i ca I I i ne denotes change . 
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CHAPTER IV 

REPRESENTATION APPEALS. AND GRIEVANCES 

I V-1 

1 . REPRESENTATION. 

a. Employees who have received a notice of proposed disciplinary action are 
entitled to be represented by an attorney or other representatives. In 
addition, emp I oyees may be accompanied by a representative when making 
an oral reply to a notice or proposed adverse action. If an employee of 
the Department is selected as a representative and that person is 
w i 1 1 i ng to serve, the representative's supervisor, acting independent I y 
or in concert with the supervisor of the selecting employee, may 
di sa 1 1 ow the emp 1 oyee' s choice on the basis that the: 

(1) Ind iv i dua 1 's activities as a representative wou Id cause a confl i ct 
of i nterest or posit i on: or 

(2) Release of the employee from his or her official position would 
give rise to unreasonab I e costs to the Government: or 

(3) 1 nd iv i dua I 's priority work assignments prec 1 ude his or her re 1 ease 
from official duties. 

b. The terms of any applicable" collective bargaining agreement govern 
representation for emp 1 oyees in an exc I us i ve bargaining unit. 

c. This paragraph does not app 1 y to representation during appea 1 s before 
the board and in cases of disciplinary actions that are grieved. (See 
title 5, Code of Federal Regulations, section 1201.31, for procedures 
governing representation during appeals before the board and DOE 3771.1 
concerning representation during grievances.) 

2. APPEALS. 

a. Emp I oimes in the Competitive Sery ice or Who Are Preference E 1 i g i b 1 es. 
Employees are entitled to appeal the fol lowing actions to the board 
beginning with the day after the effective date of the action unti 1 not 
later than 20 calendar days after the effective date: 

( 1) Adverse actions, except suspensions of 14 days or I ess; 

(2) Reduction in grade or removal based on unacceptable performance; 

(3) Adverse actions or reduction in grade or removal based on 
unacceptab I e performance coup I ed with an a I 1 egat ion of prohibited 
discrimination. 
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When a decision letter is issued to an employee on a matter appealable 
to the board, the employee shal I be provided: 

(1) Notice of the time I imits for appealing to the board and the 
address of the appropriate board office for fi I i ng the appea I ; 

(2) A copy of the board's regulations; 

(3) A copy of the Merit Systems Protection Board Form 20, "Merit 
Systems Protection Board Appeals Form"; and 

(4) Notice of any applicable rights to a grievance procedure . 

Petitions for Review. A request to the board to review the initial 
decision of a presiding official shal I be recommended by the servicing 
personnel office to the Director of Personnel and arrive as soon as 
possible after receipt of the initial decision. Such recommendations 
sha I I estab I i sh that: 

(1) New and material evidence is avai I able that, despite due 
di I i gence, was not ava i I ab I e when the record was c I osed; or 

(2) The decision of the presiding official is based on an erroneous 
interpretation of statute or regulation . 

Prohibited Personne I Pract j ce. Any emp I oyee who be I i eves that a 
disciplinary or corrective action taken against him or her is a 
prohibited personnel practice under Title 5, United States Code, section 
2302, may fi I e a comp I a int with the spec i a I counse I of the board. 

3. GRIEVANCES. See DOE 3771.1 concerning grievances . 

4. ATTORNEY FEES. If a presiding official or the ful I Board fai Is to sustain a 
DOE action on appea I , the appe I I ant may request payment of attorney fees under 
title 5, Code of Federal Regulations, section 1201.37, pursuant to the 
authority in title 5, United States Code, section 7701(g), or under title 42, 
United States Code, section 2000e-5(k) if discrimination is found under title 
5, United States Code, section 2302(b)(1). Title 5, United States Code, 
section 7701 (g) authorizes payment of reasonab I e attorney fees if the 
appe 11 ant is the preva i I i ng party and payment is warranted in the interest of 
justice. The Office of General Counsel wi 11 review al I petitions for payment 
of attorney fees for statutory and regu I atory comp I i ance and w i I I concur in 
a I I DOE responses. According I y, a I I such petitions w i I I be forwarded 
immediate I y to the Assistant Genera I Counse I for Genera I Law; the petitions 

wi I I be accompanied by proposed Departmental responses and by supporting 
documentation, such as I oca I attorney fee schedu I es or other comparative 
data. The Genera I Counse I w i I I inform the Di rector of Personne I of DOE 
responses and the subsequent findings of the Board . 

Vert i ca I I i ne denotes change . 
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The 2001 Collective Bargaining Agreement 

Article 43 
Disciplinary Actions 

Section 43.01 

A. Disciplinary actions include oral and written reprimands, letters of warning, and suspensions 
for 14 days or less. 

8. Employees shall be disciplined for such cause as will promote the efficiency of the service . 

Section 43.02 

The parties agree to the concept of progressive discipline designed primarily to correct and 
improve employee behavior rather than to punish. However, each situation warranting discipline 
must be evaluated individually and, in instances involving serious offenses, progressive discipline 
may not be appropriate . 

Sectlof! 43.03 

A. NTEU shall be given the opportunity to be present at any examination of an employee in the 
unit by a representative of the Employer in connection with an investigation if the employee 
reasonably believes that the examination may result in disciplinary action against him/herself and 
the employee requests NTEU representation. 

8. A meeting between an employee and the Employer, during which the principal topic of 
discussion is discipline or potential discipline of the employee, will entitle the employee to request 
to be accompanied by the area steward during such meeting . 

C. The Employer will semi-annually notify employees of their rights of representation as set out in 
A. above. 

Section 43.04 

When the Employer takes a disciplinary action against an 11mployee more serious than a 
reprimand, the following procedures will apply: 

A. The written proposal will be delivered prior to taking an action and will contain the specific 
reasons for the proposed action stated in detail. It will also inform the employee of the right to 
review all material which was relied upon to support the reasons for the action. Copies of this 
material will be provided to the employee upon request. 

8. The employee will be given ten workdays from the date the employee received the notice of. 
proposed disciplinary action in which to deliver an oral and/or written reply .. Reasonable requests 
for extensions will be granted if submitted in writing prior to expiration of the time allowed stating 
the reasons for desiring more time. The proposal notice will specify who will receive the oral 
and/or written reply. This official will be the person who will be making the decision, or designee . 



C. The employee and his/her representative will receive a reasonable amount of official time to 
prepare the reply. · 

D. When management has relied upon witnesses to support the reasons for the proposed action, 
the Employer will make their identity known to the employee. 
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E. In delivering a reply, the employee may set forth mitigating circumstances and give reasons as 
to why the proposed action should not be effected. 

F. The final decision in a disciplinary action covered by this section must be made by a higher 
level DOE Headquarters management official than the official who issued the notice of proposed 
action. The decision letter will state which charges are sustained. 

Section 43.05 

In deciding what action may be appropriate, the Employer will give due consideration to the 
relevance of any mitigating and/or aggravating circumstances. The "Douglas factors," included 
herein for purposes of illustration, are neither meant to be exhaustive nor intended to be applied 
mechanically, but rather to outline the tolerable limits of reasonableness: · 

A The nature and seriousness of the offense, and its relation to the employee's duties, position, 
and responsibilities, including whether the offense was intentional or technical and inadvertent, or 
was committed maliciously or for gain, or was frequently repeated; 

B. The employee's job level and type of employment including supervisory or fiduciary role, 
contacts with the public, and prominence of the position; 

C. The employee's past disciplinary record; 

D. The employee's past work record; including length of service, performance on the job, ability to 
get along with fellow workers, and dependability; 

E. The effect of the offense upon the employee's ability to perform assigned duties; 

F. Consistency of the penalty with those imposed upon other employees for the same or similar 
offenses; 

G. The notoriety of the offense or its impact upon the reputation of the agency; 

H. The clarity with which the employee was on notice of any rules that were violated in committing 
the offense, or had been warned about the conduct in question; 

I. Potential for the employee's rehabilitation; 

J. Mitigating circumstances surrounding the offense such as unusual job tensions, personality 
problems, mental impairment, harassment, or bad faith, malice or provocation on the part of 
others involved in the matter; and 

K. The adequacy and effectiveness of alternative sanctions to deter such conduct in the future by 
the employee or others. 
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Section 43.06 

An employee subject to disciplinary action may grieve the action within 15 workdays. of receipt of 
the Decision under the negotiaied grievance procedure in Article 11 of this agreement. Such 
grievance must be filed with a management decision maker at least one level higher in the 
supervisory chain of command than the Deciding Official in the decision to discipline. Such 
grievance shall be filed at a step in the negotiated grievance procedure higher than Step 1. This 
grievance right shall be stated in the decision letter. 

Section 43.07 

A. Letters of reprimand will be placed in the employee's Official Personnel Folder for the period of 
time specified in the letter but not to exceed one year. 

B. Letters of warning will not be placed in the employee's Official Personnel Folder. A copy will be 
maintained only by the employee's immediate supervisor and will be destroyed one year following 
the date of issuance or sooner, if appropriate. 

Section 43.08 

NTEU will receive sanitized copies of any advance notice letters that are issued pursuant to this 
Article when the employee receives such letter. NTEU will also receive any decision letters, when 
the employee receives such letter, where it has not previously been designated as the employee 
representative in the matter.· 

Section 43.09 

Each advance notice letter and final decision Jetter issued pursuant to this Article will contain a 
notification of the right to representation, including NTEU representation and the name, telephone 
number and mail routing symbol of the current NTEU Chapter president. 

3 
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Policy Statement on Harassing 
Conduct and Retaliation in the 
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The Secretary of Energy 
Washington, D.C. 20585 

July 22, 20 II 

MEMORANDUM FOR ALL DEPARTMENT OF ENERGY EMPLOYEES 

FROM: STEVEN CHU~ ~Ii-
SUBJECT: Policy Statement on Harassing Conduct and Retaliation in the 

Workplace 

The purpose of this policy statement is to affirm the Department of Energy's 
responsibility to maintain a workplace free from harassment and retaliation, and to make 
sure that all employees are aware of my personal commitment to this goal. 

Harassment is any unwelcome conduct, verbal, written, or physical, based on race, color, 
sex, religion, national origin, age, disability (physical or mental), sexual orientation, 
status as a parent, or protected genetic information that: (I) has the purpose or effect of 
unreasonably interfering with an employee's work performance; (2) creates an 
intimidating, hostile, or offensive work environment; or (3) affects an employee's 
employment opportunities or compensation. 

Sexual harassment is any unwelcome behavior of a sexual nature, including but not 
limited to, unwelcome sexual advances, request for sexual favors, physical conduct of a 
sexual nature, or other similar behavior. Sexual harassment is not limited to prohibited 
conduct by a male employee toward a female employee. A male, as well as a female, may 
be a victim of sexual harassment. Similarly, sexual harassment is not limited to the 
actions of a supervisory employee toward a non-supervisory employee; the harasser may 
be an agent of the employer, a supervisory employee who does not supervise the victim, a 
coworker, or a non-employee . 

I expect you to take steps to report or stop harassment (sexual or non-sexual) by reporting 
such behavior to any management official or directly to the Equal Employment 
Opportunity (EEO) office at your workplace. I want you to know that you are entitled to 
do so and be free from retaliation. Retaliation is a form of discrimination where an 
employee is subjected to an adverse employment action or harassment that creates a 
hostile or abusive work environment, solely because he or she opposed an unlawful 
employment practice . 

.. Opposing" an unlawful employment practice includes filing a charge of discrimination, 
participating in an investigation, proceeding or hearing, or taking other, similar action in 
opposition to the unlawful practice. 

® P1ln111d with 1oy ink on recyd1d ~pe, 
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Supervisory employees are responsible for informing their respective management of any 
known workplace conduct which may constitute harassment. Supervisory employees 
who have knowledge of an act of possible harassment should contact their local EEO 
Office for guidance, even if they have been asked to keep the matter confidential. 
Supervisory employees are responsible for taking immediate and appropriate corrective 
action as advised by their local EEO and Human Resources offices. 

Employees who wish to file a formal complaint of discrimination regarding harassment 
or retaliation must contact an EEO Counselor within 45 days of the date of the alleged 
discrimination, or 45 days from the date on which they reasonably become aware of the 
discrimination. The complaint process provides a prompt, thorough, and impartial 
investigation. The Department will seek to protect the confidentiality of harassment and 
retaliation allegations, to the extent possible, and will share information only with those 
who have a need to know in the performance of their official duties. 

All employees have the right to work in an environment free from unlawful harassment 
and unlawful retaliation. Any employee of the Department of Energy who engages in 
harassment or retaliation in violation of the law or of this policy is subject to disciplinary 
action, which may include suspension or dismissal. 

For more information regarding harassment in the workplace, or information on how to 
file an EEO complaint, go to http://diversity.energy.gov, and click on "Civil Rights." 

This policy statement will be published annually in June pursuant with Equal 
Employment Opportunity CQmmission Management Directive 715, dated October I, 
2003. 

http://diversity.energy.gov
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The Secretary of Energy 
Washington,.DC 20585 

March 3, 2011 

MEMORANDUM FOR HEADS OF DEPAR1MENTAL ELEMENTS 

FROM: 

SUBJECT: 

STEVEN CHU ~~ 
Equal Employment Opportunity and Diversity 
Policy Statement 

Tue Department of Energy's mission is critical to our Nation's success. We are charged 
with advancing our country's national and energy security, and harnessing science to 
solve our energy and climate change problems. Maximizing our impact, a key to our 
continued success- and to America's prosperity in the 21'1 century-lies in our ability to 
attract, retain, and nurture the best and the brightest from all walks of life. The DOE 
management principle, "We will treat our pe-0ple as our greatest asset," is a principle all 
DOE employees should carry out every day. 

To this end, I expect all Department and contractor employees to fully embrace the 
concepts of equal employment opportunity (EEO) and diversity in the workplace. Equal 
employment opportunity means that applicants and employees are not subject to 
prohibited discrimination in any aspect of employment. Prohibited discrimination 
includes discrimination or reprisal on the basis of race, color, sex, religion, national 
origin, age, disability (physical or mental), sexual orientation, parental status, or protected 
genetic information. EEO mandates that all employment-related decisions be based on 
merit and not on prohibited discriminatory factors. Prohibited discrimination is not 
tolerated at the Department of Energy and appropriate corrective and/or disciplinary 
action will be taken where it is found to have occurred. 

At DOE, diversity is more than just an abstract concept and gcies beyond compliance with 
EEO requirements. Rather, diversity is a core value and strategic business imperative. It 
is an important consideration in every aspect of what we do. 

Together, we foster a culture of inclusion, mutual trust, and respect. TIIis allows all 
employees equal opportunities to achieve their full potential. As long as we continue to 
embrace the concepts of EEO and diversity, I believe that the Department will continue 
to maintain its world-class status and position itself more effectively to accomplish the 
important mission entrusted to us by the American people . 

* Printed with sat ink OJI recycled paper 
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The Secretary of Energy 
Washington, DC 20585 

April 11, 2006 

MEMORANDUM FOR ALL FEDERAL AND CONTRACTOR EMPLOYEES 

FROM: SAMUELW.BODMAN~~ . 
SUBJECT: Employee Concerns Program Statement 

One of our highest p1iorities at the Department of Energy (DOE) is to ensure the protection 
of all om employees, our Nation, and the environment. In pursuit of that goal, DOE 
Federal and ccintraCtor employees work diligently to ensure that all programs and activities 
are perfonned in an effective, safe, healthful, and environmentally sound manner. 

Fostering a climate that encourages the free and open expression ·of employee concerns is 
essential to the safe and efficient accomplishment of the Department's missions. DOE 
Federal and coµtractor employees are the principal m.eans for the discovery and reporting 
of conditions that could negatively affect quality or safe operations. As ·such, all DOE 
Federal and contractor personnel have the right -- and tb,e responsibility-- to identify and 
report concerns associated with safety, quality, environment, health, security, or 
management of DOE operations without fear of reprisal. DOE Federal and contractor 
employees am encouraged to discuss concerns with their immediate supervisor, or any 
level of management. In tum, DOE Federal and contractor managers are expected to 
respond respectfully to these concerns in a.prompt and effective manner to ensµre efficient 
operation of programs under their jurisdictio11 . 

In cases where employees are unable to raise issues to management, or are uncomfortable 
doing so, the Department's Employee Concerns Program (ECP) provides an alternative 
mechanism to report concerns and have them evaluated and addressed independent of the 
normal problem resolution processes. The ECP is available to address auy concern raised 
by an employee. The ECP offices throughout DOE are stmctured to emn.ue that employee 
concerns are addressed in a thorough, fair, and timely manner consistent with DOE Order· 
442. IA, Depai-tment of Energy Employee concerns program. I expect managers and 
supervisors to actively promote and support the ECP to ensure that concerns raised with the 
ECP are adequately, effectively, and timely addressed. 

!fwe are to ensure the continued protection of POE employees and the American public, 
we must foster open and free communication wit~out fear ofreprisal. I ask each of you to 
commit to this important goal and to work together to accomplish it. For more 
information about the BCP and field office locations, contact the Department of Energy's 
Office of Civil Rights and Diversity at (202) 586-2218 . 

* Prln\tid on recycled paper 
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U.S. DEPARTMENT OF ENERGY 
NO FEAR ACT TRAINING PLAN - 2012 

Pursuant to regulations issued by the U.S. Office of Personnel Management 
(OPM), all Department of Energy federal employees are required to receive 
training on rights and responsibilities under the federal Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002 ("the No FEAR Act"). In 
accordance with OPM Regulation 5 CFR Section 724.203, the Department of 
Energy has developed the following plan for implementing the required training. 

TRAINING METHODOLOGY: 

No FEAR Act training was previously completed by the Department on 
December 17, 2010, in accordance with the OPM regulations. Plans are 
currently being formulated to complete the next round of training by December 
17, 2012. 

Headquarters: 

Plans are currently in process for initiating mandatory online training for 
DOE Headquarters employees in advance of the December 17, 2012 
deadline. 

Field Sites: 

DOE field site EEO/Diversity Managers will be: 

• 

• 

• 

Directed to develop training plans for implementation at their 
individual sites; 
Informed of the requisite content of the training, and of the deadline 
for completion; and 
Provided with suggested alternatives for training methods, and 
directed to utilize the most appropriate method for their site, based 
on resource availability, local needs, and other such relevant 
factors. (Some may choose to utilize the Headquarters online 
training module.) 

INSTRUCTIONAL MATERIALS AND METHOD OF TRAINING: 

Online Learning: 

The Department is currently developing a new online course. The course 
will be more interactive, and user friendly . 



---------------------------------------

Live Training 

Field site EEO/Diversity Managers who choose to provide live, in-person 
training will again be instructed to ensure that such training complies with 
the requirements of the OPM regulations. 

MEANS OF DOCUMENTING COMPLETION OF TRAINING: 

Headquarters: 
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The Energy Online Learning Center automatically maintains a record of 
the status of each employee's training effort. Appropriate follow-up will be 
made, utilizing the information from those records. 

Field Sites: 

Field site EEO/Diversity Managers will again be requested to develop a 
plan for ensuring compliance with the OPM-mandated deadline, and to 
report to the Office of Civil Rights on the final participation rates. 

NEW EMPLOYEES: 

In accordance with OPM regulations, the Office of Civil Rights has worked with 
the Office of Human Capital Management to ensure that new employees receive 
No FEAR Act training within 90 days of their appointment. 

FUTURE TRAINING INITITATIVES: 

The Department will update this training plan, as appropriate, for future training 
cycles. 
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United States Department of the Interior 
OFFICE OF THE SECRETARY 

Washington, DC 20240 

The Honorable Jacqueline A. Berrien 
Chairwoman 

A?.n 2 .7 ~u,::: 

U.S. Equal Employment Opportunity Commission 
131 M Street, N.E. 
Washington, DC 20507 

Dear Madam Chairwoman: 

:.- 1 

Enclosed is the U.S. Department of the Interior's Fiscal Year 2011 Annual Notification and 
Federal Employee Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) Report. 
The report was prepared pursuant to Section 203 of the No FEAR Act. 

The report presents an overview of the number of equal employment opportunity complaints 
filed against the Department, the number of complaints that resulted in judgments, awards 
and compromise settlements, the amount of money reimbursed to the Judgment Fund, and 
the number of disciplinary actions taken for conduct inconsistent with Federal 
antidiscrimination and whistleblower protection laws. The Executive Summary, found on 
page 1 of the report, provides information on the complaints relevant to the respective areas 
of law cited in the No FEAR Act. 

In accordance with Section 203 of the No FEAR Act, the aforementioned is also being sent 
to the Speaker of the House of Representatives; President pro tempore of the Senate; the 
Chairmen and Ranking Members of the Senate Committee on Homeland Security and 
Govermnental Affairs; Senate Committee on Agriculture, Nutrition and Forestry; Senate 
Committee on Appropriations; Senate Committee on Energy and Natural Resources; Senate 
Committee on Environment and Public Works; House Committee and Oversight and 
Govermnent Reform; House Committee on Appropriations; House Committee on Natural 
Resources; House Committee on Science; the U.S. Attorney General; and the Director of the 
U.S. Office of Personnel Management. 

If you have any questions or require additional information, please do not hesitate to contact 
Sharon D. Eller, Director, Office of Civil Rights, at (202) 208-5693 or by email at 
<sharon_eller@ios.doi.gov>. 

Sincerely, 

Assistant Secretary 
Policy, Management and Budget 

Enclosure 

mailto:sharon_eller@ios.doi.gov
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I. EXECUTIVE SUMMARY 

The U.S. Department of the Interior (DOI) provides its annual report as required by Section 203 
of the Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 (No 
FEAR Act), Public Law 107-174. The report requires the Department to report on the number of 
complaints arising under each of the provisions of law covered by paragraphs (1) and (2) of 
Section 201(a) in which discrimination was alleged, the disposition of these cases, the amount of 
money required to be reimbursed to the Judgment Fund, and the number of employees 
disciplined for discrimination, retaliation, harassment, or other infractions of a provision of law 
cited in Section 201(a)(l) or (2) of the No FEAR Act. 

During Fiscal Year (FY) 2011, the DOI experienced a slight increase in the number of Federal 
district court cases that resulted in judgments, awards and compromise settlements in comparison 
to FY 2010. In FY 2011, the DOI was required to reimburse the Judgment Fund a total of 
$250, 100 for seven Federal district court cases filed against the DOI. There were no separately 
designated attorney's fees from the amount paid. 

During this same period, the DOI received 290 formal EEO administrative complaints, filed by 
290 complainants. The top five allegations by bases were reprisal, sex, age, disability, and race. 
The top five allegations by issue were harassment (non-sexual), promotion/non-selection, 
appointment/hire, terms/conditions of employment, and termination. The average number of 
days spent in the investigation stage was 246 days compared to 256 in FY 2010, which resulted 
in a 3 .9 percent decrease. 

The DOI received nine findings of discrimination in FY 2011 - a slight decrease from ten 
findings in FY 2010 from administrative complaints. Among these findings seven were 
administrative judge decisions and two were final agency decisions. In each finding of 
discrimination, EEO Compliance Training was provided to the organization of the responsible 
management official. 

The DOI continues to implement strategies to improve the EEO program and help reduce the 
number of findings and complaints of discrimination. Some of the strategies include: mandatory 
training for managers, supervisors, and employees on topics such as the EEO administrative 
complaints process, alternative dispute resolution, diversity, inclusion, and prohibited personnel 
practices; compliance reviews to ensure civil rights laws and regulations and EEO and Human 
Resources policies are met; and briefings to the senior leadership to ensure accountability when 
there is non-compliance with civil rights laws and regulations and DOI policy to provide a non
discriminatory and harassment-free work environment. 

II. INTRODUCTION 

Section 203 of the No FEAR Act requires Federal agencies to submit annual reports to the 
Speaker of the House of Representatives, the President pro tempore of the Senate, the Committee 
on Governmental Affairs of the Senate, the Committee on Government Reform of the House of 
Representatives, each committee of Congress with jurisdiction relating to the agency, the 
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Attorney General, and the Equal Employment Opportunity Commission (EEOC). This report is 
submitted by DOI to satisfy the reporting requirement of Section 203 of the No FEAR Act. 

III. BACKGROUND 

The No FEAR Act was signed into law on May 15, 2002, and became effective on October 1, 
2003. The No FEAR Act requires Federal agencies to be accountable for violations of 
antidiscrimination and whistleblower protection laws and post certain statistical data relating to 
Federal sector EEO complaints filed with the agency. 

Section 203 of the No FEAR Act requires that each Federal agency submit its annual report to 
the aforementioned individuals and entities not later than 180 days after the end of each fiscal 
year. Agencies must report on: (a) the number of Federal district court cases arising under each 
of the respective areas of law specified in the No FEAR Act in which discrimination was alleged, 
(b) the status or disposition of the complaints, ( c) the amount of money required to be 
reimbursed to the Judgment Fund, ( d) the number of employees disciplined, and ( e) any policies 
implemented related to appropriate disciplinary actions against a Federal employee who 
discriminated against any individual or cornn1itted a prohibited personnel practice. Additionally, 
Section 203 requires that agencies produce an analysis of he data collected with respect to trends, 
causal analysis, etc. 

Former President George W. Bush delegated responsibility to the Office of Personnel 
Management (OPM) for the issuance of regulations governing implementation of Title II of the 
No FEAR Act. The OPM published final regulations on May 10, 2006, concerning the 
reimbursement provisions of the Act, final regulations to carry out the notification and training 
requirements of the Act on July 20, 2006, and the final regulations to implement the reporting 
and best practices provisions of the No FEAR Act on December 28, 2006. The EEOC issued its 
final regulations to implement the posting requirements of Title III of the No FEAR Act on 
August 2, 2006. The DOI has prepared this report based on the provisions of the No FEAR Act 
and OPM and EEOC final regulations. 

IV. DATA 

A. Civil Cases 

Section 203(a)(l) of the No FEAR Act requires that agencies include in their annual report "the 
number of cases arising under each of the respective provisions of law covered by paragraphs (1) 
and (2) of Section 20l(a) in which discrimination on the part of such agency was alleged." The 
OPM final regulations at § 724.302 on reporting and best practices issued on December 28, 
2006, clarify section 203 (I) of the No FEAR Act stating that Federal agencies report on the 
"number of cases in Federal court [district or appellate] pending or resolved ... arising under 
each of the respective provisions of the Federal Antidiscrimination laws and Whistleblower 
Protection Laws applicable to them ... in which an employee, former Federal employee, or 
applicant alleged a violation(s) of these laws, separating data by the provision oflaw involved." 
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DOI reports that during FY 201 I, there were seven Federal district court discrimination cases 
requiring payment from the Judgment Fund. All seven alleged violations of Title VII of the 
Civil Rights Act of 1964. 

B. Reimbursement to the Judgment Fund 

The OPM published final regulations in the Federal Register on May 10, 2006, to clarify the 
agency reimbursement provisions of Title II of the No FEAR Act. Section 203(a)(4) of the No 
FEAR Act requires that agencies include in their annual report the amount of money required to 
be reimbursed to the Judgment Fund under Section 201. 

The Financial Management Service (FMS), a Bureau of the U.S. Department of the Treasury, 
will provide notice to an agency's Chief Financial Officer within 15 business days after payment 
from the Judgment Fund. The agency is required to reimburse the Judgment Fund within 45 
business days after receiving the notice from FMS or must contact FMS to make arrangements in 
writing for reimbursement. 

In FY 2011, DOI reimbursed the Judgment Fund $250, l 00 for monies paid on behalf of DOI for 
discrimination complaints that resulted in judgments, awards, or compromise settlements. There 
were no separately designated attorney's fees from the amount paid. 

C. Disciplinary Actions 

Section 203(a)(4) of the No FEAR Act requires that agencies include in their annual report "the 
number of employees disciplined for discrimination, retaliation, harassment, or any other 
infraction of any provision of law that is inconsistent with Federal antidiscrimination and 
whistleblower protections. The OPM regulations clarified that these cases refer to the number of 
discrimination cases for which the Judgment Fund paid on behalf of the agency. The regulations 
also defined disciplinary actions to include any one or a combination of the following actions: 
reprimand, suspension without pay, reduction in grade or pay, or removal. The DOI reports that 
in FY 2011 there were no disciplinary actions arising from the seven Federal court 
discrimination cases resulting in payments from the Judgment Fund. 

OPM's final regulation also provides that irrespective of discrimination cases in Federal court, 
Federal agencies are to report the total number or employees disciplined and the specific nature 
of the disciplinary action taken in accordance with agency policy that prescribes disciplinary 
action for discrimination, retaliation, or harassment conduct, and whistleblower protection law 
violations. 

The DOI reported nine findings of discrimination. The responsible officials were issued letters 
of reprimand or counseled for violating DOl policies on discrimination, retaliation, harassment, 
and/or other infractions of the Antidiscrimination and Whistle blower Protection laws included in 
the No FEAR Act, whether or not in connection with a Federal case. In each finding of 
discrimination, EEO Compliance Training was provided to the organization of the responsible 
management official. 
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D. Final Year-End Data Posted Under Section 301(c)(l)(B) 

Section 203(a)(5) of the No FEAR Act requires agencies to produce a report on the final year
end data the agency posted under Section 30l(c)(l)(B). 

The final year-end data posted pursuant to Section 30l(c)(l)(B) of the No FEAR Act is 
contained in Appendix 1 of this document. During FY 2011, 290 administrative EEO complaints 
of discrimination were filed, 34 complaints were dismissed, and nine cases resulted in findings of 
discrimination. 

E. Policy Description on Disciplinary Action 

Section 203(a)(6) of the No FEAR Act requires an agency to produce a detailed description of 
any policies implemented by the agency relating to disciplinary actions imposed against a 
Federal employee who discriminated against any individual in violation of any of the laws cited 
under Section 20l(a)(l) or (2) or committed another prohibited personnel practice that was 
revealed in the investigation of a complaint alleging a violation of any of the laws cited under 
Section 20l(a)(l) or (2). Fm1her, Section 203(a)(6) requires that, with respect to each law cited 
under Section 20l(a)(l) or (2), a Federal agency should report on the number of employees who 
were disciplined in accordance with its policies and the specific nature of the disciplinary action 
taken. 

The DOI Policy on Equal Opportunity and Zero Tolerance of Discrimination and Harassment 
reinforces the Secretary's commitment to promoting equal opportunity and a discrimination-free 
workplace. The policy reads "all equal opportunity and civil rights laws will be strictly enforced 
throughout the Department, and there will be zero tolerance of any form of discrimination or 
harassment in those programs as well." 

a. No FEAR Act Training Plan 

Section 202( c) of the No FEAR Act requires agencies to provide training to their employees on 
the rights and remedies under Federal antidiscrimination, retaliation, and whistleblower 
protection laws. Under OPM's regulation at 5 C.F.R. § 724.203, agencies are required to 
develop a written plan for training employees and to have trained their employees by December 
17, 2006, and every two years thereafter about the rights and remedies available under 
antidiscrimination laws and whistleblower protection laws applicable to them. 
Under implementing regulations, new employees are to receive No FEAR training within 90 
days of appointment, which can be rriet through an agency orientation program or a training 
program. 

On September l, 2011, the DOI Office of Civil Rights released the online training course "2011 
Discrimination and Whistleblowing in the Workplace" through the DOI Leaming Management 
System. As required by the No FEAR Act, biennial training is mandatory for all employees. 
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The DOI Learning Management System is available to all DOI employees and provides an 
efficient way to assign and document employee training. All bureaus and offices in DOI utilize 
this training tool to deliver No FEAR training. 

The required completion date for the 2011 Discrimination and Whistleblowing in the W orkp\ace 
Training was December 30, 2011. Each Bureau/Office is required to submit a report detailing 
the completion of the training. DOI will report the results of the training in the 2012 No FEAR 
Annual report. 

V. ANALYSIS OF TRENDS, CAUSAL ANALYSIS, AND PRACTICAL 
KNOWLEDGE GAINED THROUGH EXPERIENCE 

Section 203(a)(7) (A)-(C) of the No FEAR Act requires that agencies undertake "an examination 
of trends, causal analysis, and practical knowledge gained through experience and any actions 
planned or taken to improve complaint or civil rights programs of the agency." 

During FY 2011, the DOI experienced a slight increase in the number of Federal court cases 
requiring reimbursement to the Judgment Fund. The number of such cases in FY 20 l l was 
seven, which was 41.7 percent less than similar cases in FY 2009 and 22.2 percent less than 
similar cases in FY 2008. 

Within the DOI's administrative EEO complaints process, 571 counselings were conducted, and 
290 formal complaints of discrimination were filed in FY 2011, an increase of two over FY 
2010. The basis alleged most often in complaints of discrimination was reprisal. The issue 
alleged most often was harassment (non-sexual). The DOI received nine findings of 
discrimination, a decrease of one from FY 2010. 

The total number of final actions1 finding discrimination decreased slightly in FY 2011 from FY 
2010. This includes findings of discrimination when ahearing was requested. (See Appendix 1) 

In FY 2011, there were 290 EEO cases filed in comparison to the 288 in FY 2010 (See Appendix 
1), an increase of2 (0.7%). According to DOI FY 2011 EEOC Form 462, "Annual Federal 
Equal Employment Opportunity Statistical Report of Discrimination Complaints" in FY 2011, 
571 counselees were invited to participate in Alternative Dispute Resolution (ADR). Among the 
571 counseling sessions at the pre-complaint stage of the process 338 (59.2%) counselees 
rejected ADR. Among the 571pre-complaints,122 (21.4%) participated in ADR.2 Among the 
122 individuals that participated in ADR counseling 38 (31. l %) were resolved, 14 (l 1.4%) 
resulted in no resolution, 32 (26.2%) resulted in no formal complaint filed, 37 (30.3%) resulted 

1 The tenn "final action'' refers to the action that an agency takes either following an administrative judge's decision 
to implement fully that decision or to not implement fully the decision and file an appeal to the EEOC's Office of 
Federal Operations. Final action also can refer to the action that the agency takes when the agency either dismisses 
an entire complaint under 29 C.F.R. § I 614. I 07, receives a request for an immediate final decision,. or does not 
receive a reply to the notice issued under 29 C.F.R. § 1614.108(1). 

2 The EEOC Form 462 Annual Federal Equal Employment Opportunity Statistical Report of Discrimination 
Complaints for FY 20 I I. 
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in no ADR attempted and 1 (0.8%) resulted in decision to file complaint. DOI has not conducted 
a review to ascertain the reasons behind the counselees' rejection of ADR at the pre-complaint 
stage. However, providing additional training to employees, managers, and supervisors may 
enhance their understanding of the use of ADR and its benefits. 

ADR was offered in 199 formal complaints.3 Among the 199 complaints offered ADR, 28 
(14.1 % ) participated in ADR. Among the 28 complaints that accepted ADR, 7 (3.5 % ) of these 
cases resulted in a resolution. DOI finds that by offering ADR to individuals involved in the 
EEO formal process, successful resolutions can often be achieved. DOI believes that more 
training in conflict resolution, early intervention, and greater use of ADR at the pre-complaint 
phase of EEO complaints will enhance employees' understanding about ADR. The goal is to 
ultimately resolve disputes at the earliest stage and reduce the number of formal complaints. 
DOI's Office of Collaborative Action and Dispute Resolution (CADR) ensure that training on 
the DOI-wide program on conflict resolution, CORE Plus, is available to all managers and 
supervisors. 

To create a work environment that ensures equal opportunity, is harassment-free, and helps to 
reduce complaints of discrimination, the following strategies continued to be implemented 
throughout the Department: training managers, supervisors, and employees on the EEO 
administrative complaints process, alternative dispute resolution, diversity, inclusion, and 
prohibited personnel practices; conducted compliance reviews to ensure civil rights laws and 
regulations and Departmental EEO and Human Resources policies were adhered to; and 
provided briefings to senior leadership to ensure accountability when there was noncompliance 
to providing a nondiscriminatory and harassment-free work environment. 

VI. ACTIONS PLANNED/TAKEN TO IMPROVE AGENCY COMPLAINT OR CIVIL 
RIGHTS PROGRAM 

Section 203(a)(7)(D) of the No FEAR Act requires that agencies report "any actions planned or 
taken to improve complaint or civil rights programs of the agency." 

Action Planned 

Annually, managers and supervisors will complete the required four hours of EEO 
and four hours of Diversity training in accordance with DOI policy. 

All employees will take the required No FEAR Act training on Whistleblowing and 
Non-Discrimination in the Workplace within 90 days of appointment. 

Implement Leadership Roadmap that will entail a Supervisory training course with 
specific modules in appreciating diversity and the practice of effective Civil Rights 
and Equal Opportunity behaviors. 

·
1 The EEOC regulations at 29 C.F.R. 1614.602 require Federal agencies to provide data on the discrimination 
complaints processing, including alternative dispute resolution, on a fiscal year basis. 
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Develop and implement management control procedures to improve timeliness of 
final agency decisions, and complaint investigations. 

The DOI will continue to leverage resources to identify best practices, share success 
stories, and communicate across the organization. Each subcomponent EEO and HR 
ot1ices will support enhanced collaborative efforts by engaging leadership, hiring 
managers, and other stakeholders in a Department-wide communication plan to build 
upon existing strategies to create more effect EEO program. 

Action Taken 

Training was made available to managers, supervisors, and employees on a myriad of 
topics to include reasonable accommodations, generational differences, EEO rights 
and responsibilities, Schedule A hiring authorities, diversity, inclusion, cultural 
awareness, communicating across cultures, the American Disabilities Act, and the 
Rehabilitation Act. 

On a recurring basis, OCR provided training and certification for EEO counselors. 
Basic, Advanced, and Refresher EEO training was provided during FY 2011. In 
addition, structured, formal classroom training, OCR participates in bureaus' training 
conferences and hold monthly complaints managers meeting to provide guidance on 
complaints processing. 

The Chief Diversity Officer, under the umbrella of the Department's Inclusive 
Workplace Strategy provided training to managers and supervisors throughout the 
DOI on diversity and inclusion. In addition, DOI has a leadership curriculum for 
Senior Executives and senior level managers in which there are multiple opportunities 
to convey the responsibility of managers and supervisors to ensure non-discrimination 
and harassment. 

A critical component of the Department's Inclusive Workplace Strategy is the use of 
the Diversity Change Agent Program to assist in managing diversity and inclusion 
throughout the Department. Diversity Change Agents serve as role models providing 
input, guidance, and support in various programs ranging from recruitment to cultural 
competency, change management, and workforce development. The Diversity 
Change Agent Program has grown significantly, since its inception in FY 2010, to 
approximately 150 change agents. 

During FY 2011, DOI sponsored Special Emphasis Observances events for the 
purposes of educating and promoting greater understanding and awareness of cultural 
diversity throughout the Department. 
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VII. ADJUSTMENT TO BUDGET 

Section 203(a)(8) of the No FEAR Act requires that agencies include in their annual report to 
Congress information about any adjustment to the budget of the agency to comply with the 
requirements under Section 201.'" 

In FY 2011, no adjustments were necessary to comply with the requirements of Section 201 of 
the No FEAR Act. 
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Equal Employment Opportunity Data Posted 
Pursuant to the No Fear Act: 

Department of the Interior 

For 4th Quarter 2011 for period ending September 30, 2011 

"Mixed Cases are Included in this report** 

Appendix I 

--------------·--·----·----r·------------Com parat-iv_e_D-at_a _________ ---· 

i----------···- ---------------···-------- ---

l Previous Fiscal Year Data 
:----:-----1 ----------T-- -r-----T-.. -----·-·-

Com plaint Activity i 2006 i 2007 I 2008 I 2009 i 2010 
i i i I I , 

2011 
Thru 
09-30 

, .... --·---- --- ------- ---- ----- -- -------·--- ---- -- ... ·-··--····---------(·-------f ~----·r-:::·----,--------i--- ___ T __ _ 

1. Number of Complaints Filed ! 353 I 262 ! 289 [ 283 i 288 ! 290 
- - ---- - --- -- ---------- -------·------- ---- ---- ..... _ .. ___ ! - --------,-----1-----·--·--:-···--- ___ T ___ -- ---- ... _. __ I __ -- ---

2. Number of Complainants I 318 j 258 ' 274 !_ 270 ! 285 1 290 
I I : ! I ------ .. ·-·-- - . ------· ------- -------- -----·-i--- ___ T ___ --,- ______ T ______ - :-· - . .. 

3. Repeat Filers 1 26 13 [ 13 •
1
· 5 : 4 , 0 1 

- -- ------ ---·-- -·---------------. _____ J ____ ,_-.-~\., ____ - ·-- .. _'.__ .. ___ ----- - -- ---·-·· _______ _\·-··--····-- ----··'·- "''"""---- ----- : 
1. Number of complaints: This is based on the number of complaints filed during the Fiscal Year. 
2. Number of Complainants: This represents the number of complainants who filed complaints 

during the Fiscal Year. 
3. Repeat Filers: This is based on the number of complainants who filed more than one compliant 

during the Fiscal Year . 

. .. ---- ----·--------------------1---------------- --
! Comparative Data 
~----------··-------------------··---·-----·----· 

Complaints by Basis ! Previous Fiscal Year Data , I . ------ - - . - -------------------·----------~-----T--- ·-T---··-- ·-:- ----·---~ - ----- __, 

Note: Complaints can be filed alleging ! i I i : ! 2011 
multiple bases. '1 I i 1 : i Thru 

I · 1 ' i 
The sum of the bases may not equal total I ·1 I \ \ i 09-
complaints filed. 1200s 2007 1200s I 2009 i 201 O : 30 

··-- ----- --· ---· --···---·------·--·----------.. ·---r--·-1-···-"'-----, - ------r------,-- -·-1------

Race 132 I 82 :
1 

106 j 98 I 84 i 83 
--------··-···--------- . -------I ----·-j--· --.---- +-----1--

1 45 I 36 I 33 I 23 I 22 Color 32 
-- ·---·------------··---------1-·-----r-----·---r------;-----· 

I 19 I 10 l 14 i 19 !, 11 ' 15 
... ··------·- ------------,----,------,--- -·-r---·-·-,- - .. 

I 189 I 138 144 ! 142 ! 127 
, I I I • 

--- -- -·-- ----- - -------r~;2-i--;~~-1-~c;~---t·-·1c;;·r-1·;;--- 122 .. 

Religion 

Reprisal 131 

Sex 
.... ----·------ -·--···- ···--·· --·---T- -----T-· _ T_____ ... T. -----·- I --- -- --,-·-- -----. 

: s8 i 47 
1 

37 I 3a ! 43 , 40 : 
··----- ·---------------------·--------T----··--r---- --r·----~--------r--···-- ------ ---· 

I 10 4 i 5 !. 2 ! 1 1 
I \ L I : 

National Origin 

Equal Pay Act 
--· -· -·-· ---------------------~------, ------.--------r------:----- --

i 121 I 88 ! 105 I 98 I 90 ' 94 
·-- ... -- - -- ----·----------·~-·----- .. "·-·--·-i----·-.. --'---·--___i_ __________ J _ _. _________ ,__., ____ . --· -'--· 

Age 
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i Comparative Data 
I ___________ . __ , ______ _ 

Complaints by Basis r Previous Fiscal Year Data 
- -·--- --------·------ -----------····----------··-----·---------~--1----------i-· _____ T _____ : ----·---1·-- ---; 
Note: Complaints can be filed alleging l : \ \ 2011 
multiple bases. 1' l i I 1 Thru 

· The sum of the bases may not equal total I j · I ' 09-
complaints filed. \ 2006 \ 2007 \ 2008 · 2009 \ 2010 30 

-.. -- ------- - __ ., ____ ---- - -------··---~- -- ------,---------- --..------- -- -.----------- , --- ---T-- -- -
! 63 1' 57 : 67 64 75 , , I 

.... ------------·-- --------------·--·--·-----t-·------T-----i··-·----i- -----1·--
i 3 l 3 I 6 ' 3 I 10 

---------- -- ----------- --- -· --· -- ----.------···-----'---------: ____________ J_ __________ : ______ J ____ _ 

Disability 

7 

87 

Non-EEO 

-- -------- ·--------- ···----------------- --.---------------[ --

Comparative Data 

Complaints by Issue 
' 

Previous Fiscal Year Data 
--------- ------· --~--------------~----[ ----;-·-----,---- - · ---- -·-r---"·"-·'1 

Note: Complaints can be filed alleging : i 2011 
' multiple bases. " , . i Thru 

· The sum of the bases may not equal total ' i ; , : : 09-
, complaints filed. i 2006 i 2007 I 2008 1 2009 i 201 O i 30 
! -- - • - • - - -··-- ----·--------- ·--- ----------r------·---1·--.. --1-----:---- -- ----+·-------r-·-- ---·----· 
AppointmenUHire I 47 ; 29 ! 40 · 30 ! 12 ; 31 

l ) \ I ,--- --- --- -- --- --------------------------·------,-----r----
. Assignment of Duties i 35 I 34 i 33 : 33 ; 36 
--- --- --- ----- - ...... ··---- --------- ·-·--··-------------- -------------·----;-·--·-·--·-1------;---·-·, - ----·-:----- -- i --·----- - --

27 

Awards ______ _________ _ ; 1~ ____ 6_j __ 6 __ 1~-----5 6 

Conversion to Full-time 0 0 0 

Disciplinary Action 
----. -- ---- - ----------------------·- ~- - --- _\ _____ ' - - -------~------,-.-----------

1lo .. 1,,2 0,1 
. - '·------~---- --- - ---·------ -----+--. ----------i. - _____ _.:---,--· - -·--1-----·-1-

; 8 7 i 11 12 i 11 I 21 _.i 
-- --- '1" -··--- ----:---------C - ·--j------ -·--" ·-\--- .. -

Suspension \ 12 \ 12 ' 9 12 i 17 , 16 
---------·----------- - -----------~---1-----1---1--·-----L ___ -i-----·-' 

Removal i 6 1 3 , 3 i 13 l 5 ; 6 1. 
- ------- ·----· ---·--·-· -----·-- -----------------------,'.----------L-----~.: ___ r: --------L--------..... 1 _______ _ !. r-· --- -- -- , . 

Other i 7 ! 13 ! 12 I 12 i 5 \ 16 
---··---··--·-·----·--------- ···----·--·----------··--------.. ------1-.. ·-·--·,,-' ----·,;------{,.--- - ·-----~----· - ' ___ _; -: - ,- ---- ___ , 

Duty Hours . 10 I 12 I 8 I 6 i 6 7 
---- ------- .. ---------------- - ----1···-------r----------;__~--}--. -·- -______ ;,_ ________ -- . -~-- --

Evaluation Appraisal i 29 [ 25 i 43 [ 36 [ 30 ! 29 
-- ·----------------- ------------·-------~: ------·-- --i--------+-.. ·-·-- r·-- --------i- --·--;---.. -------

. ExaminationfTest 1 ' O ' 1 2 1 · 1 
------ ·------- _____________ _:. __ _J ______ ~ ____ I_ ______ , ....... ______ --------· ----- -- ---- ___ , 

Reprimand 

Demotion 

Harassment 

Non-Sexual 
-. -- ------.-- .. ·-·------- ':··--·-- ·-----1 --------------:·-----~ -

' 102 i 102 i 111 i 
-·----- ----------·-- ---------------i-... ----~- ----~---·- ----L--

; 20 i 10 ! 12 
-- - ----- ---·-·-------- ----- .. _ ------- ____ _;__, ·-·- -'··-----.. ·-----··'--

Sexual 
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Comparative Data 

Complaints by Issue Previous Fiscal Year Data 
---------· ---·1-- ·----·T-------·-r ·-·--1------- ·-~ 

Note: Complaints can be filed alleging ! : \ 2011 
multiple bases. , , , ,i T

0
h
9
ru 

The sum of the bases may not equal total 
1 

, , 1 • 

. complaints filed. I 2006 i 2007 ! 2008 i 2009 j 2010 ! 30 . 

Medical Examination 

. Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

Denied 

Directed 

Reasonable Accommodation 

--------·--·:---, -----·-~-y-----:--·--1-·-----·--·-: 
11:011;1:011 
. ' I , 

----------·-···----;------·--·-···----'"-----~1- ---- --,-----,-
'6!5i10\6'4I3 
I 1 I : ' -·----- ---- -·--:-·- ---·.,-·-----,-- --· -- -1·------··- · r· -- ··· 
; 84 I 46 I 49 I 61 ' 36 34 ________________ ; _______ " ___ ! ______ _J_ ____ J_ _____ : __________ ______!.._ 

----.------------, -------r----·-·1-·--1·--- -T-·------- -:-·· 
;4'2 1 3'3·2'1 
i ! I . i . -------·---·-1· · -;~--1--~;--113--r-1~--r--~-1--8-

----- --r~-91-;2--r-;s-1-;7 1·-;5-r·7 
----------;· .. ---.. --T----,---,---.. ----:--·-.. ------ --r··- ···-- · 

Reinstatement ' O \ 1 I 1 I 1 ' O i O 
-·-·- -------- -- --- ----- ---- ··-"· --~·--·------+----·+------! ------··-+---··--~·-.---·- .. ·--·~---·- -· ._, ___ j 

Retirement ]312i3i1 2j7! 
-- . -- .. -·· ·-· - - -- ------···-,. .. ·--·-- - - - --· ----------------·---·--·----~-----·----.------- --··-~--- ___ J 

i 31 I 25 : 17 I 35 32 1 30 Termination 
·-------------------·--------- --- ·---------~--·----·r·------.---1--------1-·--· ·---i------- .. _. __ _ 

Terms/Conditions of Employment , 26 I 25 I 23 ! 32 [ 36 i 31 
------------r------r .. ---+----i·---~·--·---t------' 

Time and Attendance ! 12 ! 18 ! 17 i 20 I 17 I 14 I 

Training 

Other 

-------- ---1---:;?T--;--r-10--~~ :--~3-1 ···-··;;·-·· 

-··- ----··-· ----------.. -----r-------!-----. --·!------ ---+--·-··--!----- --i-------- . __ _i 

i 36 I 31 . 27 [ 20 I 0 I 18 
. _____________ L_ ___ _i___ _____ '._ __ i __ , ______ : _____ J __ ,_,. ___ __I 

-·--·--·-····---------- . -·-------r----------·--·----------------------·------------·--·- --

! Comparative Data 
r--·--------------------····----·-- -----------·-· ···-----;-----------·-i, 

I Previous Fiscal Year Data i 2011 I 

Processing Time 
r----,----·-r------,------r-- -·--1 Thru : 

i 2006 I 2007 l 2008 ! 2009 I 2010 ! 09-30 I 

- ·----· .. _ ·-·--- .. ··-------! -·-.. ·--··---' ------·--·-1·----··"···--L ...... -- --· ... ~. -----·-- ...... ! ___ - _ - .. ---

Complaints pending during fiscal year 
,---- ··-·-···-· ·----- ·-····-·--------. --·-·----:·--··--1----,------, -----,---~_-----·- ·---·"· 

Average number of days in investigation l 203.55 219.75 1 255.71 :1· 155.30 i 256.87 i 246 01 
I ' I . I - . ···---- -· -·--····-···--· ---· -·----·----------··------~--------------.---,-----r-·-···-- ..... --.. -··--··--

Average number of days in final action ! 168.89 ! 160.95 I 170.21 I 245.38 i 137.99 ! 159.46 I 
I ! I ! ' ) . I 

!·-·--·--------------·-·--------------·-------~----------------·-·------------.. -· ·-··--· 
Complaint pending during fiscal year where hearing was requested 

_-----·--· ----·-----------·- ·-·------·-----------------------------1----------~-----------.,..-------------,------···-;-------------: 

. Average number of days in investigation \ 117.46 i 121.82 \ 114.52 l 31.01 ) 248.60 
1 

258.16 ! 
·-----------------------------··--··-- ·. , , I l . ! ------ ----·--·-r--~-·1~---·--r----·--- ! -·-·T--------·--~-·-- ----- ---. 

Average number _of da~s_i~~'.~a~act1CJr] ___ _j_:'.·~_4_L:'.2~ __ ! _::'· 07_J__--=~~~J-~~ '.? _. _39 7,_2 _ __! 
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Comparative Data 
~,, _________ ---· --------~------····---- ______ ,. ____________ _ 

, Previous Fiscal Year Data 121)1-1 
Processing Time j--;~~~-l-~001! 2008 -T;o~~-[ -2~~~11: ~:-~~ i 

---·· ---.. -- ··---·· --- -.. __________________ .l ___ ~ ____ L ____ : ---~~....!..--·--------·------- ---·----- _____ J_ 

Complaint pending during fiscal year where hearing was not requested ! 
i-" ·· ----·----· -----------··----.. ·-------------------, ------·1---------;------! ----i-·-----r·---·------J 
Average number of days in investigation i 275.29 i 300.28 [ 339.76 j 249.01 I 262.68 I 238.01 f 

' ------- ------ ··----· - -------- --- --- -------- .... ····- ·---- ---·--------,-·-··-------;------~--- ------r--···----. ·--1- -·------' 

. Avera(j_e_nu__mbe~~-~~ay~n~i~al ac~~ __ J_~B6!~J_2:::_'.3_:_j_2~_963133!_:21J~:~~9- !~27~~~ 1 

Comparative Data 
' ·-··1--·---~ 

Previous Fiscal Year Data I 2011 I 
I , ' 
r-·----~-~-,------,----·-·r----j Thru 1 

Complaints Dismissed by Agency i 2006 'i 2007 I 2008 \ 2009 j 2010 \ 09-30 I 
. --·- ·- -··· . - - -. ,_ ___ ---- --- - ------------· - -·-- --·-----·-··----------·- ----i-----+--··---·f-- ----·---+---·---- ···----J 

Total Complaints Dismissed by Agency ' 47 i 33 l 50 i 38 i 31 34 
--·-------.. -· ------·--·- ---- ------ ------ -·-- -·---·~----·-·- ----·--·-1-··---+--~·-r-·-.. ---·-i·-·-------+---·-· -~-----
Average days pe_nding ~rior~~~~-'11i~sal _____ __! __ ~7_:i_~~L.'.l2.J_!0_3l 264 290 _ ! 

Complaints Withdrawn by Complainants 
------·---- -- ----·--·· ·-··----·-··----···---·-----r-:;;:-~---~·-·-·--·-···---···-----

' Total Complaints Withdrawn by Complainants i 15 , 25 i 24 i 19 i 21 [ 23 ! 

------ -- - - ---- -------·-··· ------ --------· ···- ----· ------~-· ___ __J_ ________ ._'._ _______ , __ _J _______ .,, __ J ______ .......... .J ... --· ________ , _____ : 

- -----·-··-·--·-··---------··- --.---·-·-·---·--------·-----·---r·---
1 Comparative Data 
~-·---------·- -------.------··· ... _____ --· 
I Previous Fiscal Year Data 2011 
,-·--r---,----,-·--·-.,-·--····- ·-·-·, Thru 
I i ! 1 

: i os .. 
. . . . I 2006 I 2007 I 2008 I 2009 i 2010 ! 30 i 

Total Fmal Agency Actions Fmdmg r--r--,-

1

·--;---,··-·--r---,---+-··--,---;--,·-··--·, 
Discrimination I# I % l # % I# I % I # i % I # i % i # i % ! 

Total-~~~~b=~~n~~~~~ - rn - -=~--~=- i 3_l~t~i_ Sf~bll 5 ~~~2t2L1_0~r-~t~l~·-_J 
Without Hearing I 1 133 i 1 i 20 i 0 i 0 I 6 i 55 ! 6 i 60 I 2 j 33 I 

-- _ ... ---·-------:·------------------~--- .. -------, ·-,------1 -, ~--:-~-:-------:·----r .. ·---~-·-----r---1 
\l',lith_~earing ----- ___________ 1_2_J~_7J~ I so cL1~~-4_5 _ _i_4_J_4_~_!_!_1~~ i 
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Suspension 
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Pay (Including Overtime) 

. Reassignment 

Denied ----------------------------ror-010-r 0 ! 0 1--oi 0 I 0 I olO-foTo-i 
,----· - ·- ----- · --· ---··---- - ----·- -·- - ·-------·----y----4--1---·1----r-·1·---,-·~-------r---~----·-r-·------
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,------- -- - _ _, __ -- -----1··-T···-- --1 ···- :--------;--------, ·---· -~ ---· · ··r-··-- -· ·--,-------r 
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Memorandum 

To: 

From: 

Subject: 

THE SECRETARY OF THE INTERIOR 

WASHINGTON 

JUL 7. 6 7011 

All Department of the Interior Employees 

::::: ~ort•~ ~=of Di'"rimiomioo-" 
Harassment 

I am dedicated to promoting equal opportunity and a discrimination-free workplace at the 
Department of the Interior. The Department of the Interior is the face of America. The public 
we serve can only benefit from a workforce that thrives on equal opportunity. 

Appendix 2 

[am also committed to the Department's long-standing policy that any type of unlawful 
discrimination or harassment will not be tolerated and must not occur. This policy affirms the 
Department's zero tolerance for discrimination and harassment on the bases of race, color, 
national origin, religion, sex (including pregnancy and gender identity), age, disability, sexual 
orientation, genetic information, or protected activity. All employees have a public trust to carry 
out the Department's policy on equal opportunity and create a work environment that a 
reasonable person would not consider intimidating, hostile, or offensive. 

Employees who believe that they have been victims of harassment may, without fear of reprisal, 
seek immediate assistance of a management official as well as their Office of Civil Rights or 
Office of Equal Employment Opportunity. Employees may also utilize the Department's CORE 
Plus Program to mediate conflicts in the workplace. For additional information, please go to 
www.doi.gov/eeo. 

Our policy on Equal Opportunity, and Zero Tolerance of Discrimination and Harassment extend 
to programs conducted by or receiving financial assistance from the Department. All equal 
opportunity and civil rights laws will be strictly enforced throughout the Department, and there 
will be zero tolerance of any form of discrimination or harassment in those programs as well. 

[ expect each manager and supervisor to join me in ensuring equal opportunity and zero 
tolerance of discrimination in a harassment-free workplace. I encourage our managers to talk 
with their employees about this policy on a regular basis. 

http://www.doi.gov/eeo


To: 

From: 

Subject: 

lHE SECRETARY OF THE INTERIOR 

Assistant Secretaries 
Solicitor 
Inspector G cneral 
Bureau and Office Heads 

WASHINGTON 

JAN 2 9 2010 

::::,':p\Sppo~~ Trnl"l"g fo, Mmogm 
Supervisors, and Employees 
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Equal access to employment opportunities in the workplace is critical to accomplishing our goal 
of attracting, recruiting, hiring, developing, and retaining a quality diverse workforce that can 
deliver results and ensure thal we are achieving the Department's mission. To ensure that the 
Department is moving forward in its efforts to engage all segments of the workforce, increase 
customer satisfaction, and improve overall performance, we must equip our managers and 
supervisors with the tools they need to be successful. l am requiring the following of all 
managers and supervisors: 

l) Completion of 4 hours. at a minimum, of Equal Employment Opportunity training on an 
annual basis; and 

2) Completion of 4 hours, at a minimum, of diversity training on an annual basis. 

To ensure compliance bureau/office heads, or their designees, will assess completion of the 
required training for their managers and supervisors on a semi-annual basis. Reviews should 
take place at the end of the second and fourth quarters of each fiscal year. Bureaus will work 
with their DOJ Learn Coordinators, Human Resources Offices, and EEO Offices to track 
completion of the training. 

To maintain a high level of cultural competency and respect for our differences in the workplace, 
I am recommending that all non-supervisory employees complete a minimum of 4 hours of EEO 
and diversity training on an annual basis. 

The EEO training may include, but is not limited to, such topics as roles and responsibilities 
within the EEO process, prevention of sexual harassment, reasonable accommodations, 
accessibility, and alternative dispute resolution. Diversity training may include, but is not 
limited to, such topics as generational differences, valuing diversity, communications across 
cultures, gender biases, conflict management, and disability etiquette. The EEO and diversity 
training may be completed through various media, including classroom setting, online, audio or 
video conference, satellite broadcast, and webinar. 

If you have bureau specific questions concerning EEO and diversity training, please contact your 
servicing EEO Office. Questions related to this policy may be addressed to the Departmental 
Office of Civil Rights at (202) 208-5693. 



THE SECRETARY OF THE INTERIOR 

WASHINGTON 

AOO t 6 2010 

Memorandum 

To: 

From: ::~s~ 
Subject: Department of the Interior Inclusive Workplace Statement 

President Obama and I very much share the view that we need to build a more inclusive 
Government that better reflects the diverse foce of America. 

At the Department of the Interior, we have a tremendous opportunity to advance our mission by 
bringing differing viewpoints and experiences to the work we do on behalf of all Americans. 
This is one reason why I put in place one of the most diverse leadership teams in the 
Department's history. 

We serve an increasingly diverse public that relies on our ability to recruit. retain, and develop a 
workforce that relates to the people of America We are committed to employing the best people 
to do the best job possible and recognize that achieving a diverse workforce is integral to our 
success, as is creating a supportive culture that ensures our ability to retain that workforce. 

This Inclusive Workplace Statement is a first for us. It means establishing a Department that 
ensures no one is shut out or left behind. Our goal is to make the Department the best place to 
work in America, where all of our employees are respected, quality of work life is valued, and 
everyone achieves their potential. 

Embracing diversity is about welcoming differences of thought, background, education. marital 
status, experience, socio-economic status, occupation, language, and geographic location. It is 
about: 

• Being an integral part of the Department regardless of the position you hold or where you 
work. 

• Embracing all voices and perspectives, talents, roles, and viewpoints to build a stronger 
and healthier organization, improve our decisions. and enhance our ability to meet the 
needs of the public. 

• Promoting creativity, innovation, and results. 

Supervisors and managers are expected to be role models that exhibit behaviors of inclusion. 
acceptance, and accountability. All employees are expected to adhere to our guiding principles 
of integrity, fairness. trust, ethical and legal behavior, and zero tolerance for discrimination. 

Please join me in making the Department the best place to work in America. 
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THE SECRETARY OF THE INTERIOR 

WASHINGTON 

AUG I 6 2010 

Memorandum 

To: Assistant Secretaries 

From: :::::\~~~ 
Subject: Inclusive Workplace Strategy 

The Department of the Interior protects America's natural resources and heritage, honors our 
cultures and tribal communities, and supplies the energy to power our future. Our mission is as 
simple as it is profound. Our land and community-based programs touch the lives of most 
Americans, including 1.7 million American Indians and Alaska Natives. 

We are the Department of all America. We represent the people of this country from Yosemite 
National Park and the Arctic National Wildlife Refuge to Canyons of the Ancients National 
Monument, Samoa and Guam, and the Virgin Islands. And as the Department of America, our 
ranks should reflect the face of the American public we serve. 

Appendix 5 

I am issuing the enclosed Inclusive Workplac.e Statement because I am convinced that we have 
the necessary talent and leadership capability to make Interior an employer that engages people's 
differences as resources for creating higher performance and greater success. We have the 
potential to be the most attractive federal agency to work for-an agency in which people strive 
to improve their ideas, work products, and decisions by seeking out different points of view, 
perspectives, and ideas. We have as much to learn from one another as we do from the natural 
world we manage. And now, we have an incredible opportunity to position the Interior to recruit 
and position ourselves to ensure the long-term success of all of our missions. 

My executive management team hllS developed a number of innovative ideas for creating a more 
diverse and inclusive workplace, appointed an exceptional and motivated Chief Diversity 
Officer, and developed a strategic outline for implementing diversity and inclusion at Interior. l 
have shared the plan v;ith you and now I am coWJting on your leadership to bring it to 
sustainable fruition. I have asked the Assistant Secretary for Policy, Management and Budget, 
Rhea Suh, to provide the guidance and assistance necessary to support bureaus and offices in 
developing action plans that will promote implementation of this important work. 

Because of the decentralized strucrure of Interior, a centralized plan alone will not be enough. 
The idea is to allow for freedom and creativity in strategy and execution of diversity and 
inclusion priorities. I am asking each bureau and region to work with employees to discuss a 
vision and priorities, place accountability with the right people, and develop strategies that match 
the cultural and social context in which chMge efforts must occur. 



I call on each of you to articulate your organization's commitment to diversity, full participation., 
and inclusion. As a starting point, you can showcase your existing diversity of talent by pointing 
to the examples that I know exist in every bureau and in every region of the coWltry. I would 
remind your employees-via your intranet, your newsletter, and in your meetings and 
speeches-how a diverse team enables your organization's success. If you communicate the 
diversity and inclusion vision consistently, in word and deed, your employees will hear and see 
your commitment. 

With a focus on long-term organizational success, I expect each of you to maximize your efforts 
to recruit, hire, and keep America's best talent in Interior, whatever differences of thought, 
background, education, marital status, experience, socio-economic status, occupation, language, 
and geographic location or other differences that make up our workforce. Let us get started with 
the business of making the Department of America the best place to work in the Federal 
Government. 
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Memorandum 

To: 

From: 

Subject: 

Uni red States Deparrmenr of rhe Interior 
OFFICE OF THE SECRE1ARY 

\X'a'>hin~rton, l)C 20240 

AUG t S 2010 

Solicitor 
Assistant Secretaries 
Head of Bureaus and Offices 

Rhea Suh 

Inclusive Workplace Plan 
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lnclusivity is a key tenet and goal of Secretary Salazar's leadership and vision for the 
Department of the Interior. The Secretary has issued the enclosed Inclusive Workplace Strategy 
to communicate his goals and expectations for the DOI workforce. We must now create and 
adopt a comprehensive-bureau by bureau-strategy to begin to institutionalize the Secretary's 
inclusivity and diversity objectives and vision---to make the Department of America reflect 
the face of America. 

By way of this memorandum, I am soliciting your commitment to the ideas and practices 
conveyed in the Secretary's Inclusive Workplace Strategy. The standards for success associated 
with this initiative incorporate an understanding that DOI cannot meet its goals and mandates 
prescribed by the mission without recruiting, hiring, and retaining the best people our Nation 
have to offer from every background and community. 

DO l's mission and programs invite participation from a wide and diverse range of partners. Just 
as inclusivity is a.'1 asset that we leverage in our programs, it is an asset we need to leverage in 
our workforce. It is imperative that we take proactive measures to make certain that the entire 
workforce is aware of, understands, and supports inclusion and diversity. 

DOI leadership must set the example for others to follow, and achieving a diverse and 
multicultural workforce requires the commitment of everyone. Senior executives, mid-level 
managers, first-line supervisors, and employees have a critical role to play in supporting a culture 
that fosters inclusion, full participation, and is perceived as fair. As you read the enclosed 
Departmental Inclusive Workplace Strategy, I challenge you to look for opportunities that allow 
everyone to contribute to the removal of barriers to access and advancement, and to the creation 
of an environment where ail employees realize their full potential as they work together to carry 
out DOJ's critical mission. 

The Secretary has asked that each bnrean develop its own inclusion and diversity 
implementation plan and submit the plan to the Offke of the Secretary not later than 
September 30, 2010. Our new Chief Diversity Officer-John Burden- will be contacting 



Appendix 6 

bureau human capital officers to schedule meetings and provide additional information and 
resources that will assist in developing inclusion and diversity implementation plans. These 
critical preparation sessions require more than just hwnan capital commmtity participation. It is 
essential that all the right people and offices are involved in planning meetings, including senior 
leadership and other key personnel, as they are ultimately responsible for ensuring success. The 
plans should be tailored to the missions, culture, and structure of your individual organizations. 
Given the broad array of bureaus within DOI, it is clear there is not a one-size-fits-all strategy. 
In addition, the strategy should be focused on much more than simply numbers. While it is 
important to have measurable metrics and benchmarks, inclusion and diversity success should be 
measured, and rewarded, based on qualitative factors-including key behavioral changes that 
can create cultural shifts. Your inclusivity plan has to be part of your bureau's overall strategic 
vision-with its goals nested within the larger mission and programs of the organization. It 
cannot be successful if it is managed as simply an "EEO" initiative or stand-alone process. The 
integration of the strategies into the existing work and structure of the organization is critical to 
your success. 

Too often inclusivity and diversity efforts fail because the organizational leadership is not 
corrunitted to the process. Leaders will publicly say they support inclusivity and diversity but 
may not back this up in terms of daily actions or on-going efforts. The reality is that continuous 
and active steps are required to infuse inclusion and diversity beliefs into the organic structure of 
an organization. Additionally, DOI must transition inclusivity from an EEO compliance 
program to an operational and talent optimization imperative. 

We are at once facing an enormous challenge and new extraordinary opportunities. When we 
contemplate inclusion and diversity in the 21" Century, we should be talking about using 
multiple cultural backgrounds as competitive tools. We need to recognize that differences of 
thought, background, education. marital status, experience, socio-economic status, occupation, 
language, and geographic location, in addition to other differences, contribute to employees' 
viewpoints. These varied perspectives are a key to creative thinking, problem solving, and 
decision-making. We must start seeing inclusivity as an advantage. To become a high 
performance employer of choice, DOI must understand and use the skills, traditions, and 
backgrounds of a diverse workforce. If you have any questions or concerns, please contact Mr. 
John Burden on 202-208-3173 or at jQ_hn burden@ios.doi.gov. 

Enclosures 
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Department of the Interior Diversity and Inclusion Strategic Plan 

The Department of the Interior (DOI) is submitting this Diversity and Inclusion Plan (Plan) pursuant to President Obama's Executive 
Order 13583 on Establishing a Coordinated Government-Wide Initiative to Promote Diversity and Inclusion in the Federal Workforce 
(Executive Order). The Plan meets the requirements of the 201 IGovernment-Wide Diversity and Inclusion Strategic Plan. which 
outlines the implementation of the President's Executive Order. 

On August 16, 2010, Secretary Ken Salazar issued the DOI Inclusive Workplace Strategy (Strategy) to assistant secretaries and bureau 
directors, and released an Inclusive Workplace Statement to the entire workforce. Focusing on long-term organizational success and 
sustainability, the Secretary instructed leadership to maximize their efforts to recruit and hire exceptional individuals from every 
background and every community, and to employ America's best talent in Interior. 

The efforts to date to implement the inclusive workplace concept are creating a workplace in which everyone is fully engaged and 
their skills and talents are fully utilized; our focus is on encouraging participation and creating an environment deemed welcoming and 
fair. Diversity training and education programs are being transformed, moving the focus from traditional anti-discrimination 
compliance, to a broader dialog about organizational development and talent management. 

The DOI Strategy is in its early stages of implementation-but already there are unmistakable indicators of progress. Action plans are 
being implemented, and Interior's leaders are proving they can meet and exceed the challenge of delivering on the inclusive workplace 
vision. The transformation is being embraced internally and externally with stakeholders, particularly since President Obama issued 
his Executive Order. 

DOI leaders are seeing inclusivity as an advantage and have been given the responsibility and the autonomy to develop sensible and 
sustainable approaches for building and retaining a diverse workforce. They are communicating-in word and deed-their 
commitment to institutionalizing recruiting, hiring and promotion procedures that are based on merit, and do not deliberately or 
inadvertently exclude anyone from competing. 

The Strategy aims at making DOI the best place to work in America, where all of our employees are respected, quality of work life is 
valued, and everyone achieves their potential. The performance criterion in the DOI Strategy fits within the strategic lenses of the 
Executive Order and incorporates the three goals and seven priorities established by the Government-Wide Diversity and Inclusion 
Strategic Plan. 
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Department of the Interior Diversity and Inclusion Strategic Plan 

GOAL 1- WORKFORCE DIVERSITY: Recruit from a diverse, qualified group of potential applicants to secure a high-performing 
workforce drawn from all segments of American society. 

Q Priority 1.1: Design and perform strategic outreach and recruitment to reach all segments of society. 

Action Required by EO DOI Strategic Activities Responsible Official(s) Target Completion/Status 

I i. Collect and analyze applicant 1 Develop capability to collect and Director of Hu1nan Resources Fiscal Year 2012 
tlow data analyze applicant flow data Director of Civil Rights 

2. Coordinate outreach and Implement action items identified in 
recruitment strategies to the Management Directive 7 l 5 and Director of Civil Rights Ongoing 

maximize ability to recruit from Federal Equal Opportunity Director of Human Resources 

a di verse, broad spectrum of Recruitment Program reports 
potential applications, including 
a variety of geographic regions, 
academic sources, and Establish regional recruiter positions Bureau Directors Completed FY 20 ! I 
professional disciplines and hire top-notch recruiters 

Recruit employees into the Partnership 
for Public Service'sAnnenberg 
Speakers Bureau to provide college Chief Diversity Officer Ongoing 
students with information on DOI 

Establish a DOI Student Ambassadors 
Program to increase brand awareness 

Chief Diversity Officer Completed September 20 l l of DOI on select campuses and 
develop a talent pipeline for entry-
level and internship positions 
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Establish mutually beneficial 
relationships with partners and Chief Diversity Officer Ongoing 

stakeholder organizations 

Action Required by EO DOI Strategic Activities Re~ponsibll; Offici,al( s) Target Completion/Status 

3. Ensure that outreach and Build alliances with other federal 
recruitment strategies designed agencies to increase capacity to Ongoing 

to draw from all segments of diversify applicant pools and build Chief Diversity Officer 

society, including those who are sustainable talent pipelines 
underrepresented, are employed 
when using staffing flexibilities Implement action items identified in 
and alternative hiring the Management Directive 715 and Director of Civil Rights Ongoing 
authorities Federal Equal Opportunity Director of Human Resources 

Recruitment Program reports 

Fully utilize the authorities under the 
Public Land Corps Act of 1993 and the 
Youth Conservation Corps Act of 1970 
to employ, educate, and engage young Director of Youth in the Great Ongoing 
people from all backgrounds in Outdoors 
exploring, connecting with and 
preserving America's natural and 
cultural heritage 

4. Develop strategic partnerships Identify opportunities for Employee 
with a diverse range of colleges Groups to support implementation of Chief Diversity Officer Fiscal Year 2012 
and universities, trade schools, the Inclusive Workplace Strategy 
apprentice programs, and 
affinity organizations from Assess current partnerships and 
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across the country practices to identify opportunities to 
improve efficiency and effectiveness Director of Civil Rights Fiscal Year 2012 
and work more collaboratively around Chief Diversity Officer 
recruiting top talent from every 
background and community 

· . . .· 

Action Required by EO DOI Strategic Activities ResponsibleXOffi.cial(s) Target Completion/Status 

5. Involve managers and Institute a Diversity Change Agent 
supervisors in recruitment Program and train agents to lead 
activities and take appropriate efforts to educate the workforce about 
action to ensure that outreach diversity-what it is, why it is Chief Diversity Officer Completed August 2010 

efforts are effective in important, and how to guide them 
addressing barriers towards achieving it 

6. Review and ensure that student Conduct barrier analysis required by Director of Civil Rights Ongoing 
internship and fellowship Management Directive 715 
programs have diverse 
pipelines to draw candidates Develop and deliver a course of 
from all segments of society instruction designed to strengthen 

talent management processes and 
Chief Diversity Officer Pilot course delivered procedures to have in place integrated 

human capital schemes, policies, Director of Civil Rights February 2012 

procedures and practices that promote Director of Human Resources 

and enable collaboration between 
human resources, EEO, youth 
programs, and managers and 
supervisors 
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GOAL 1 - WORKFORCE DIVERSITY: Recruit from a diverse, qualified group of potential applicants to secure a high-performing 
workforce drawn from all segments of American society. 

I. 

2. 

3. 

Q Priority 1.2: Use strategic hiring initiatives for people with disabilities and for veterans, conduct barrier analysis, and support Special 
Emphasis Programs (SEPs), to promote diversity within the workforce. 

Action Required by EO DOI Strategic Activities Responsible Official(s) Target Completion/Status 

Review results of barrier Conduct barrier analysis required by 
analyses required under MD Management Directive 715, develop Director of Civil Rights Ongoing 
715, develop action plans to action plans to eliminate any identified 
eliminate any identified barrier(s), and coordinate 
barrier(s ), and coordinate 
implementation of action plans 

implementation ofaction plans 

Use Schedule A hiring authority Integrate non-competitive/special Director of Human Resources 
for people with disabilities and hiring authorities training into Director of Strategic Fiscal Year 2012 
Veteran Hiring Authorities as Supervisory Development Programs Employee and Organization 
part of strategy to recruit and Development 
retain a diverse workforce 

Support SEPs and appoint SEP Develop and deliver a course of 
Managers as advisors on hiring, instruction designed to strengthen 
retaining and promoting a talent management processes and Chief Diversity Officer 

Pilot course delivered Director of Civil Rights 
5 
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diverse workforce procedures to have in place integrated Director of Human Resources Februaiy 2012 
human capital schemes, policies, 
procedures and practices that promote 
and enable strategic partnerships 
between SEPs and managers and 
supervisors 

GOAL 2 - WORKPLACE INCLUSION: Cultivate a culture that encourages collaboration, flexibility, and fairness to enable 
individuals to contribute to their full potential and further retention. 

Q Priority 2.1: Promote diversity and inclusion in leadership development programs. 

Action Required by EO DOI Strategic Activities Responsible Official(s) Target Completion/Status 

I. Review leadership development Finalize and implement the DO[ Director of Strategic 
programs, determine whether Leadership Roadmap, which outlines Employee and Organization Fiscal Year 2012 
they draw from all segments of leadership opportunities appropriate Development 
the workforce, and develop for employees at all grade levels 
strategies to eliminate barrier(s) 
where they exist Advertise announcements of 

leadership programs on the DOI Director of Strategic 
website, through the DOI University Employee and Organization Fiscal Year 2012 
catalog, and to all employees vis-a-vis Development 
LAN messages 

2. Enhance mentoring programs Institute formal and informal 
within agencies for employees mentoring programs that encompass Director of Strategic 
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at all levels with an emphasis on guided mentoring opportunities and Employee and Organization Implemented 2011 
aspiring Executive level self-directed mentoring options Development 
employees 

3. Develop and implement a Design and deploy new strategic 
succession planning system for workforce and succession planning 

Deputy Assistant Secretary 
mission-critical occupations that programs that use guided inquiries and 

for Human Capital and 
Fiscal Year 2012 

includes broad outreach to a incorporate risk assessment of funding, 
Diversity 

wide variety of potential leaders workload, people and positions 

GOAL 2 - WORKPLACE INCLUSION: Cultivate a culture that encourages collaboration, flexibility, and fairness to enable 
individuals to contribute to their full potential and further retention. 

Q Priority 2.2: Cultivate a supportive, welcoming, inclusive and fair work environment 

Action Required by EO DOI Strategic Activities Responsible Offlcial(s) Target Completion/Status 

I. Use flexible workplace policies Establish goals for telework for each 
that encourage employee bureau and office. Form a steering 
engagement and empowerment, committee composed of senior 

Director of Human Resources Fiscal Year 2012 including, but not limited to: executives to provide governance to 
telework, flexiplace, wellness the program and promote the use of 
programs, and other work-life 
flexibilities and benefits 

this flexibility across the Department 

2. Support participation in Conduct a workshop for employee 
employee affinity and resource groups for the purpose of framing the Chief Diversity Officer 

groups and provide such groups future role of employee groups in Director of Civil Rights Fiscal Year 2012 

with access to agency senior obtaining and keeping America's best 
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leadership talent in DOI 

3. Administer a robust orientation Evaluate current employee and new 
process for new Federal SES orientation programs and Director of Human Resources 

employees and new members of practices to identify opportunities to Director of Strategic Employee Fiscal Year 2012 
the SES to introduce them to the improve effectiveness and Organization Development 
agency culture and to provide Develop and implement improvement 
networking opportunities 

plan 

GOAL 3 - SUSTAINABILITY: Develop structures and strategies to equip leaders with the ability to manage diversity, be 
accountable, measure results, refine approaches on the basis of such data, and engender a culture of inclusion. 

Q Priority 3.1: Demonstrate leadership accountability, commitment, and involvement regarding diversity and inclnsion in the workplace . 

. 
Action Required by EO DOI Strategic Activtties Respon~ij)Te Official(s) Target Completion/Status 

1. Affirm the value of workforce Communicate DOI's vision for a 
diversity and inclusion in each highly skilled workforce that reflects Secretary Completed FY 2010 
agency's strategic plan and the diversity of the Nation in the 
include them in workforce Strategic Plan for Fiscal Years 2011 -
planning activities 2016 

Communicate DOI's focus on the 
improvement of key areas that will 
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strengthen workforce management Secretary Completed FY 20 I 0 
capabilities including recruitment, 
retention, and development in the 
Strategic Plan for Fiscal Years 2011 -
2016 

2. Develop an agency-specific Require each bureau to develop 
Assistant Secretaries 

diversity and inclusion strategic diversity and inclusion plans, and 
Bureau Directors 

plan, and implement that plan, implement the plans by working 
Chief Diversity Officer 

through the collaboration and together across programs and offices in Completed FY 2011 
coordination of the Chief an intersection of common goals 

Human Capital Officers 

Human Capital Officer, the 
Director of Civil Rights 

EEO Director, and the Director 
of Diversity (if any) 

. .. 
Action Required by EO DOI Strategic Activities Responiitlf cl"Elfficial( s) Target Completion/Status .. 

3. Ensure that all SES members, Implement diversity performance 
managers, supervisors and element for senior executives and Assistant Secretaries 

employees throughout the managers and supervisors to hold Bureau Directors Completed FY 20 I 0 

agency have performance appropriate leaders accountable for the Office Directors 

measures in place to ensure the successful implementation and Director of Human Resources 

proper execution of the progress of diversity and inclusion 
agency's strategic plan, which plans 
includes diversity and inclusion, 
and that all are trained 
regarding relevant legal Provide diversity and inclusion 
requirements training to the DOI workforce Chief Diversity Officer Ongoing 
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Provide EEO training to the DOI 
Director of Civil Rights 

Ongoing 
workforce 

4, Develop and widely distribute a Develop and widely distribute a 
set of diversity and inclusion measurement component for diversity 
measures to track agency efforts and inclusion plans to track progress Chief Diversity Officer Completed FY 2011 
and provide a mechanism for towards a more inclusive workplace 
refining plans 

Institute quarterly diversity and 
inclusion performance briefings to Assistant Secretaries 
keep the Secretary apprised of Bureau Directors Instituted FY 2011 

diversity and inclusion progress and Chief Diversity Officer Ongoing 

achievements 

GOAL 3 - SUSTAINABILITY: Develop structures and strategies to equip leaders with the ability to manage diversity, be 
accountable, measure results, refine approaches on the basis of such data, and engender a culture of inclusion. 

0 Priority 3.2: Fully and timely comply with all Federal laws, regulations, Executive Orders, management directives, and 
policies related to promoting diversity and inclusion in the Federal workforce. 

Action Required by EO 

1. Employ a diversity and 
inclusion dashboard with 

DOI Strategic Activities 

Develop a diversity and inclusion 
dashboard with metrics as a tool for 
workforce planning and reporting 

IO 

Responsible Official(s) 

DAS for Human Capital and 
Diversity 

Cnief Diversity Officer 

Target Completion/Status 

Fiscal Year 2012 
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reporting 

2. Timely submit to the U.S. Timely submit to the U.S. Office of 
Office of Personnel Personnel Management (OPM) reports Chief Diversity Officer 
Management (OPM) reports required by Federal laws, regulations, Director of Human Resources Ongoing 
required by Federal laws, Executive Orders, management Director of Civil Rights 
regulations, Executive Orders, directives, and policies 
management directives, and 
policies. Where an agency fails 
to do so, OPM will issue a 
Diversity and Inclusion 
Improvement Notice and notify 
the President's Management 
Council (PMC) of the 
deficiency 

GOAL 3 - SUSTAINABILITY: Develop structures and strategies to equip leaders with the ability to manage diversity, be 
accountable, measure results, refine approaches on the basis of such data, and engender a culture of inclusion. 

0 Priority 3.3: Involve employees as participants and responsible agents of diversity, mutual respect and inclusion. 

Action Required by EO 

l. Create a formal diversity and 
inclusion council at each agency 
with visible leadership 
involvement 

DOI Strategic Activities 

Create fonnal diversity and inclusion 
councils at headquarters, regional, and 
state levels 

l 1 

Respo)lsible Qfficial(s) 

Bureau Directors 
Regional Directors 

Diversity Change Agents 

Target Completion/Status 

Ongoing 
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Release Inclusive Workforce Secretary 
Statement to communicate clear vision Completed August 2010 
and create a guiding principle to unify 
the efforts of everyone involved 

Issue memorandum in support of the 
Bureau Directors Secretary's Statement to promote 

ownership and support for strategy and Completed January 20 l l 

execution of the Inclusive Workforce 
Strategy 

Create diversity and inclusion video 
Bureau Directors clips to communicate why the current 

6 Video clips completed 
and future success ofDOI's bureaus is 
tied directly to the need for diversity 
and inclusion 

. ··. ,:; ,, '' . 

Action Required by EO DOI Strategic Activities· Responsible Ofticial(s) Target Complt1tion/Status 

2. Participate in, and contribute to, Participate as an OPM partner agency 
OPM's Diversity and Inclusion in providing guidance to agencies 

Chief Diversity Officer Best Practice Program, pursuant concerning formulation of Federal Ongoing 
to Executive Order 13583 agency-specific diversity and inclusion Director of Civil Rights 

strategic plans 

12 
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3. Ensure al\ ernp\oyees have Utilize Diversity Change Agents to 
access to diversity and inclusion train and educate the workforce about 

Ongoing training and education, diversity and bureau-specific diversity Chief Diversity Officer 

including the proper and inclusion implementation plans 
implementation of the Agency-
Specific Diversity and Inclusion 
Strategic Plan as well as Provide EEO training to the DOI 

Director of Civil Rights relevant legal requirements workforce 

13 



llTED STATES 
::NT OF THE INTERIOR 
OF THE SECRETARY 

49 C STREET, NW 
G , C 20240 

( FOR PRIVATE USE $300 

-- . ........._____ ..... __ .... 

.· ( 
~· 

-----· 

The :lonorable .Jacqueline A. Berrien 
Chairv.'o~n1'n 

U.S. Eq"al Smp!oyment Opportunity Commission 
131 M Street, N.E. 

Washington, DC 20507 

/ 

' ,_ ,, ;_. 
' 0 

$0?.3QQ 
,..:.il,,·~..a: :;:. VJiUL;.C.Ul.£ 

t,.J. . ..:.-1.c...i.-..~~-· Mai1ied Frorr. l!ll/41) 

• 



 



Office of the Assistant Anorney Genera l 

The Honorable Jacqueline Berrien 
Chair 
Equal Employment Opportunity Commission 
131 M Street, N.E. 
Washington, D.C. 20507 

Dear Madam Chair: 

U.S. Depar tment of Justice 
Office of Legislative Affairs 

Waslri11gta11, D. C. 20530 

JUL 12 2012 

On behalf of the Department of Justice, we are submitting the Fiscal Year 2011 Annual 
Report pursuant to the requirements of Section 203(a) of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 ("No FEAR Act"), Public Law 107-174. In 
accordance with Section 203(b) of the No FEAR Act, this report includes data from fiscal years 
2006 through 2011 . 

Sincerely, 

t::A~~ 
Acting Assistant Attorney General 

Enclosure 

b 1 :z1 d oz 1nr zrnz 



Introduction: 

DEPARTMENT OF JUSTICE 
Annual No FEAR Act Report 
Fiscal Years 2006 through 2011 

This is the United States Department of Justice's (DOJ) Fiscal Year 2011 Annual Report 
pursuant to the Notification and Federal Employee Antidiscrimination and Retaliation Act of 
2002 (No FEAR Act), Public Law 107-174, Title II, Section 203(a). The No FEAR Act requires 
Federal agencies to file reports annually with the Speaker of the House of Representatives, the 
President Pro Tempore of the Senate, the Committee on Governmental Affairs of the Senate, the 
Committee on Government Reform of the House of Representatives, each committee of 
Congress with jurisdiction relating to DOJ, the Equal Employment Opportunity Commission, the 
Office of Personnel Management and the Attorney General. In accordance with Section 203(b) 
of the No FEAR Act, this report includes data from fiscal years 2006 through 2011. 

FY 2011 Report: The required information concerning the DOJ and the relevant language and 
reference numbers from Title II, section 203(a) are set forth below. 

(1) Number of cases arising u111der each of the respective provisions of the law in which 
discrimination on the part of the agency was alleged; and 

(2) The status or disposition nf such cases: 

For items (I) and (2), se:e charts attached as pages A-B containing the DOJ case 
information. 

(3) The amount of money required to be reimbursed under section 201: 

DOI reimbursed the Treasury Department, the following. 

FY 2006 - $ 880,526.76 
FY 2007 - $2,058,316.42 
FY 2008 - $5,284,782.43 
FY 2009 - $4,608,380.67 
FY 2010 - $2,886,002.75 
FY 2011 - $ J ,849,494.00 

( 4) The number of employees disciplined for discrimination, retaliation, harassment, or any 
other infraction of any provfoion of law referred to in paragraph (1): 

FY 2006-66 
FY 2007-69 
FY2008-69 
FY2009- 85 
FY2010- 54 
FY 2011-75 



• 

(5) The final year-end data posted under section 301 (c)(l)(B): 

See charts attached at pages C-J and see www.doj.gov. 

(6) A detailed description of: (A) the policy implemented by the DOJ relating to 
appropriate disciplinary actions against a Federal employee who - (I) discriminated against 
any individual in violation of any of the laws cited under section 201(a)(l) or (2); or (ii) 
committed another prohibited personnel practice that was revealed in the investigation of a 
complaint alleging a violation of any of the laws cited under section 201(a)(l) or (2): 

The DOJ does not have a separate policy for disciplining any DOJ employee found to have 
committed practices referenced in 6(A)(I) or 6(A)(ii). However, DOJ's existing disciplinary 
policies could be used to discipline such employees. 

Under current policy, the DOJ may take progressive discipline to correct unsatisfactory conduct 
or other work-related problems. Progressive discipline is the application of graduated actions in 
disciplinary cases. It can include, where appropriate, oral counseling sessions, written warnings, 
and suspensions of 14 calendar days or less. An adverse action may also be taken against an 
employee in the form of discharge, removal, or suspension without pay for a period of more than 
14 calendar days, or a reduction in grade or pay. 

(6)(B) With respect to each of such laws, the number of employees who were disciplined in 
accordance with such policy and the specific nature of the disciplinary action taken: 

FY 2006 - 66: 2 removals, 2 demotions, 25 suspensions under 14 days, 7 suspensions 
over 14 days, 18 letters of reprimand, 10 cases where discipline has been recommended 
but has not yet been imposed, I case where discipline was recommended but was not 
imposed, and I demotion combined with a 45 day suspension. 
FY 2007 - 69: I removal, 27 suspensions under 14 days, 6 suspensions over 14 days, 
12 letters of reprimand, 22 cases where discipline was recommended but has not yet been 
imposed, and I retirement in lieu of a proposed dismissal. 
FY 2008 - 69: 2 removals, 26 suspensions under 14 days, 3 suspensions over 14 days, 
21 letters of reprimand, 4 demotions, I verbal reprimand, and 12 cases where discipline 
was recommended but has not yet been imposed. 
FY 2009 - 85: 2 removals, 2 demotions, 28 suspensions under 14 days, 9 suspensions 
over 14 days, I verbal reprimand, I non-disciplinary counseling, 40 letters of reprimand, 
and 2 cases where discipline was recommended but has not yet been imposed. 
FY 2010 - 54: I demotion, 15 letters ofreprimand, I memorandum of caution, 24 
suspensions under 14 da.ys, 1 suspension over 14 days, I demotion combined with a 60 
day suspension, I demotion combined with a 50 day suspension, 2 demotions combined 
with 45 day suspensions., 2 resignations in lieu of proposed dismissals, I retirement in 
lieu of a proposed dismissal, and 5 cases where discipline was recommended but has not 
yet been imposed. 
FY 2011 - 75: 2 removals, 4 demotions, 26 letters of reprimand, I letter of censure, 
29 suspensions under 14 days, I suspension of 14 days, I suspension over 14 days, 
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FY 2011 - 75: 2 removals, 4 demotions, 26 letters of reprimand, 1 letter of censure, 
29 suspensions under 14 days, 1 suspension of 14 days, 1 suspension over 14 days, 
1 demotion combined with a 30 day suspension, 1 retirement in lieu of dismissal and 
9 cases where discipline was recommended but has not yet been imposed. 

(7) Analysis of the information described under paragraphs (1) through (6) (in conjunction 
with data provided to the Equ1al Employment Opportunity Commission in compliance with 
part 1614 of title 29 of the Code of Federal Regulations) including- -

(A) an examination ofitrends; 

An analysis of the trends at DOJ during the six year period covered in this report (2006-
2011) reveals that the rate of complaints filed over a five year period has not increased. 
The agency currently employs a workforce of over 114,321 people and the rate of 
complaints in FY 2011 is 0.61 percent, which is almost identical to the rate in FY 2010 
of0.59 percent. 

Throughout the six year period covered by this report, the number of complaints filed 
ranged from 676 in 2006 to 704 in 2011; but in each fiscal year, the rate of complaints for 
the agency has been less than one percent of the total workforce. Each year a number of 
individuals filed more than one complaint in a year; therefore, the number of 
complainants is less than the number of complaints. 

From FY 2006 through FY 2011, 3,384 complaints against the DOJ were closed without 
any findings of employment discrimination. Of the complaints closed, 22 percent were 
dismissed (either by the DOJ or by the EEOC), 16 percent were settled, 13 percent were 
withdrawn and over 49 percent resulted in a finding of no discrimination (either by the 
DOJ or by the EEOC). 

(B) causal analysis; 

The small number of complaints filed can be attributed, in part, to increased training of 
employees and manager~ concerning effective dispute resolution methods and the 
increased use of Alternate Dispute Resolution Programs (ADR). An analysis of the 
information related to complaint processing shows that the average processing times for 
investigations completed by the DOJ has decreased recently. The average number of days 
required to complete an investigation ranged from a high of 287 in FY 2008 to 196 in 
FY 2011. This improvement is due to the use of effective and efficient investigative 
techniques, including the use of contract investigators who are closely supervised by DOJ 
EEO personnel. 

3 



(C) practical knowled1:e gained through experience; 

The DOJ has seen that increased use of ADR and providing training to all employees 
focused on effective conflict resolution has successfully lowered the number of formal 
allegations of discrimination. The DOJ will continue to examine trends in the areas of 
discrimination allegations, particularly in the area of retaliation, in order to reduce 
complaint filings and promote a work environment free of prohibited discrimination. 

(D) any actions planned or taken to improve complaint or civil rights programs of 
the agency; 

The DOJ is conducting a training module that provides an overview of the EEO 
administrative process, the No FEAR Act, and applicable Civil Rights laws. The 
No FEAR Act training for DOJ employees is ongoing; every current employee of the DOJ 
received this training in FY 2010 and will receive it again in FY 2012, and all future DOJ 
employees will receive the training in the time mandated by the Act. 

(8) Any adjustment to comply with the requirements under section 201: 

There has been no adjustment to the DOJ's budget to comply with the requirements under 
section 201. 
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Law 

Number of Cases Arising Under 5 FY2006 
U.S.C. Section 2302 (b) (I) 

676 

U.S. Department of Justice 
No FEAR Act Report 
1sca ear epo F' I Y 2011 R rt 

Prior Fiscal Years 

FY2007 FY 2008 

630 687 

Current Year 

FY2009 FY 2010 FY2011 

722 678 704 

Discriminate against an employee or applicant based on race, color, religion, sex, national origin, age, handicapping condition, 
maritai status, or poiiticai affiiiation. 

Number of Cases Arising Under 5 FY2006 FY2007 FY2008 FY2009 FY 2010 FY 2011 
U.S.C. Section 2302 (b) (8) 

0 0 0 0 0 0 

Reprisal for whistleblowing - i.e., take, fail to take, or threaten to take or fail to take a personnel action with respect to any employee 
or applicant because of any disclosure of information by the employee or applicant that he or she reasonably believes evidences a 
violation of a law, rule or regulation; gross mismanagement; gross waste of funds; an abuse of authority; or a substantial and specific 
danger to public health or safety (if such disclosure is not barred by law and such information is not specifically required by 
Executive Order to be kept secret in the interest of national defense or the conduct of foreign affairs - if so restricted by law or 
Executive Order, the disclosure is only protected if made to the Special Counsel, the Inspector General, or comparable agency 
official). 

Number of Cases Arising Under 5 FY2006 FY 2007 FY2008 FY 2009 FY2010 FY 2011 
U.S.C. Section 2302 (b) (9) 

337 291 349 357 359 397 

Reprisal for exercising rights related to 2302(b )(1) or (b )(8) as applied to discriminatory conduct; take, fail to take or threaten to take 
or fail to take a personnel action against an employee or applicant for exercising an appeal, complaint, or grievance right, testifying 
for or assisting another in exercising such a right; cooperating with or disclosing information to the Special Counsel or to an 
Inspector General; or refusing to obey an order that would require the individual to violate a law; of such section as applied to 
discriminatory conduct described in paragraphs (I) and (8), of such section. 

A 



Current 
Prior Fiscal Years Year 

Open Complaints Status Year End FY2006 FY2007 FY2008 FY 2009 FY 2010 FY2011 

Pending at end Year (9/30) 708 939 1109 1499 1568 1561 

Investigation 363 569 470 483 363 282 

EEOC Hearing 190 242 311 483 597 601 

Agency FAD 153 109 300 474 542 477 

Appeal pending at EEOC 86 48 77 130 69 81 

Complaint Disposition During Year FY2006 FY 2007 FY2008 FY2009 FY2010 FY2011 

Dismissed During Year 129 69 157 146 146 92 

Settled During Year 72 88 83 122 109 84 

Withdrawn During Year 58 64 86 73 89 64 

Decided on Merits During Year: No 321 252 187 169 284 440 
Discrimination 

Decided on Merits During Year: Discrimination 20 17 18 8 10 13 
Found 

B 



Number of EEO Complaints Processed by DOJ 

Fiscal Years 

FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 

I. Formal Complaints Pending During 
Period 

A. Total Formal Complaints Pending 1288 1345 1625 2078 2188 2240 

I. Complaints filed in a prior period 612 715 938 1356 1510 1536 

2. Complaints filed during period 676 630 687 722 678 704 

II. Number oflndividuals who filed 
EEO Complaints ("N/A" means data is 
not available for period) 

A. Individuals who filed at least one 647 612 650 700 666 691 
complaint during Fiscal Year 

B. Individuals who filed two or more 22 21 25 14 10 10 
complaints during Fiscal Year 

III. Administrative EEO Complaints 
pending at end of period 

A. Investigation of Complaint 363 569 470 483 363 282 

B. Administrative Hearing at EEOC 190 242 311 483 597 601 

C. Final Agency Decision to be Issued 153 109 300 474 542 477 

D. Appeals Pending at EEOC 86 48 77 130 69 81 

c 
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EEO Bases Alleged in EEO Complaints Filed at DOJ 

Fiscal Years 

FY2006 FY2007 FY 2008 FY2009 FY 2010 FY2011 

Civil Rights Act (Title VII) Bases 

P .... ace - ... A ...... rnerican IndiarJ Alaskan 1'-Jative 6 5 7 8 2 4 

Race - Asian/Pacific Islander 24 7 11 8 13 15 

Race - Black 200 102 103 101 112 106 

Race- White 69 60 83 90 60 79 

Color 6 22 16 25 31 57 

Religion 24 28 25 37 31 36 

Sex - female 174 177 190 196 210 207 

Sex-male 89 73 85 68 91 96 

National Origin - Hispanic 54 29 29 28 41 23 

National Origin - Other (non-Hispanic) 44 29 31 44 47 46 

Equal Pay Act - All Complaints 0 1 1 4 0 0 

Filed by females 0 1 1 3 0 0 

Filed by males 0 0 0 1 0 0 

D 



Age Discrimination in Employment Act 

Age (40 or more) 237 154 163 184 168 168 

Rehabilitation Act - All Complaints 167 141 161 143 170 152 

Mental Disability Complaints 57 26 37 44 39 38 

Physical Disability Complaints 110 115 124 99 131 114 

EEO Reprisal - All Acts 337 291 349 357 359 397 

E 



Issues Raised in EEO Complaints Filed at DOJ 

Fiscal Years 
Issues 

FY2006 FY 2007 FY2008 FY 2009 FY 2010 FY2011 

Appointment/Hire 22 17 23 33 29 28 

Assignment of Duties 117 88 104 85 62 72 

Awards 18 18 21 23 14 26 

Conversion to Full-Time 2 1 0 0 0 1 

Disciplinary Actions (Total) 81 63 61 57 54 57 

a. Demotion 9 8 5 6 5 13 

b. Reprimand 14 13 23 18 17 14 

c. Suspension 39 32 23 23 19 24 

d. Removal 19 9 10 10 13 6 

.;. Other Discipline 0 
, 

0 0 0 0 1 

Duty Hours 31 27 27 30 25 31 

Evaluation/ Appraisal 87 91 107 100 105 97 

Examination!fest . 0 3 3 3 5 1 

Harassment - Non-Sexual 141 131 206 264 239 259 

F 



Harassment - Sexual 24 39 47 47 46 35 

Medical Examination 17 13 9 11 7 5 

Pay (including overtime) 36 27 14 24 24 17 

Promotion or Non-selection 167 136 142 154 148 139 

Reassignment Denied 14 10 15 17 11 25 

Reassignment Directed 104 52 36 56 31 46 

D.a..,,...,,...,.....,,1..1.,, A ,...,...,..,.*""'...,.. ..... rl .... +:,.,...,. "~ ~1 rn 31 38 34 .L'\. .... U...:IVU.U.UH,, £"").\,;'-'VllllJ..lVUU.UVU. 7L LJ '+V 

Reinstatement 6 2 9 I 2 2 

Retirement 7 10 8 4 8 8 

Termination 27 41 34 33 45 30 

Terms & Conditions of Employment 94 71 87 134 135 96 

Time & Attendance 70 61 63 55 61 59 

Training 21 26 28 31 31 22 

Other 22 56 29 24 26 0 
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Number EEO Complaints Processed or Pending and Average Days Pending at DOJ 

Prior Fiscal Years Current Year 

FY2006 FY2007 FY2008 FY2009 FY 2010 FY2011 

Processing Number Average Number Average Number Average Number Average Number Average Number Average 
Categories Days Days Days Days Days Days 

la. Investigations 688 221 872 215 1115 231 1080 218 995 213 813 191 
- Total: 

A. Completed 325 261 303 267 645 287 597 252 632 218 531 196 
during period 

B. Open at end of 363 186 569 188 470 153 483 175 363 203 282 182 
period 

1 b. Completed 144 376 94 391 236 423 263 376 206 322 124 324 
Investigations 
Exceeding Time 
Limit: 
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Number EEO Complaints Processed or Pending and Average Days Pending at DOJ continued 

Prior Fiscal Years Current Year 

FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 

Processing Number Average Number Average Number Average Number Average Number Average Number Average 
Categories Days Days Days days Days Days 

2. Final 343 588 351 510 611 652 957 637 1139 661 1078 685 
Agency Action 
Pentfinu--- -------o 

Total: 

A. No Hearing 153 470 109 376 300 529 474 592 542 642 477 596 
Requested 
(pending 
decision by 
DOJ) 

B. Hearing 190 684 242 570 311 770 483 681 597 678 601 755 
Requested 
(pending at 
EEOC) 

- - ------ --- -------
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Complaint Outcomes and Average Days to Reach Outcome at DOJ 

Prior Fiscal Years Current Year 

FY2006 FY2007 FY2008 FY2009 FY2010 FY2011 
. 

Decisions Number Average Number Average Number Average Number Average Number Average Number Average 
Days Days Days Days Days Days 

1. All Procedural 129 207 69 337 157 267 146 187 146 202 92 257 I 
Dismissals I 

A. Dismissals by 125 169 58 302 142 271 135 149 137 167 83 163 
DOJ 

B. Dismissals by 4 1385 11 523 15 232 11 657 9 739 9 1124 
EEOC 

2. Finding of 20 1256 17 763 18 1164 8 885 10 954 13 1059 
Discrimination 
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The Honorable Jacqueline A. Berrien 
Chair 

SECRETARY OF LABOR 
WASHINGTON 

MAYO 7 2012 

Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Chair Berrien: 

Pursuant to Title II, Section 203, of the Notification and Federal Employee Antidiscrimination 
and Retaliation Act (No FEAR Act), enclosed is the Department of Labor's annual report for 
Fiscal Year 2011. The Report summarizes data and analyses of complaints filed for the past five 
fiscal years and how the Department is fulfilling the requirements of the No FEAR Act. 

If you have any questions, please have your staff contact Naomi Barry-Perez, Acting Director, 
Civil Rights Center, at (202) 693-6500. 

HILDA L. SOLIS 
Secretary of Labor 

Enclosure 
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A. Introduction 

This Report is prepared pursuant to the requirements of Title II, Section 203, of the Notification 
and Federal Employee Antidiscrimination and Retaliation Act of2002 ("No FEAR Act" or "the 
Act"). Section 203 of the Act requires, not later than 180 days after the end of each fiscal year, 
the submission ofa Report to the Speaker of the U.S. House of Representatives; the President 
Pro Tempore of the Senate; the U.S. Senate Committee on Homeland Security and 
Governmental Affairs; the U.S. House of Representatives Committee on Oversight and 
Government Reform; the U.S. Senate Committee on Health, Education, Labor, and Pensions; the 
U.S. House of Representatives Committee on Education and the Workforce; the U.S. Attorney 
General; the Chair of the U.S. Equal Employment Opportunity Commission; and the Director of 
the U.S. Office of Personnel Management. 

The Act holds Federal agencies accountable for violations ofantidiscrimination and 
whistleblower protection laws. This Report conveys information regarding complaints filed in 
the administrative process and in U.S. District Court over the past five fiscal years (FY), 
including their disposition, as well as the amount of reimbursements that have been made to the 
Judgment Fund in FY 2010. 

The Department of Labor ("DOL" or "Department") is committed to fostering a workplace that 
offers equal opportunity and fairness to employees and applicants for DOL employment. As an 
executive department whose decisions affect all American workers, the Department aims to 
maintain a workplace free from discrimination where employees can be productive and realize 
their fullest work potential. 

B. Administrative Complaints Filed (FY 2006 - 2010) 

A Federal employee or applicant for Federal employment who believes that he or she has been 
discriminated against by a Federal agency on a basis prohibited by Title VII of the Civil Rights 
Act of 1964, the Age Discrimination in Employment Act of 1967, the Rehabilitation Act of 
1973, or the Equal Pay Act of 1963, and who wishes to file an administrative complaint of 
discrimination, must first consult an Equal Employment Opportunity (EEO) counselor of the 
agency involved and seek to informally resolve the dispute. If informal resolution of the dispute 
is not possible, the individual is given notice of his or her right to file an administrative 
complaint of discrimination within timeframes established by regulations (see Title 29 C.F.R. 
1614). 

Number of Cases Where Discrimination was Alleged 

Table 1 below shows the number of individuals who filed one or more administrative 
complaints of discrimination in each Fiscal Year 2006 through 2010. Over the past five 
years, employment at the Department of Labor ranged between 15,000 and 17,000 
employees, and the rate of administrative complaints of discrimination filed has been less 
than one percent of total employment in each fiscal year. 
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At the end of FY 2010, DO L's workforce consisted of 16,691 full-time and part-time 
permanent employees nationwide, and there were 129 administrative complaints filed. 
Thus, in FY 2010, the administrative complaint filing rate was 0.77 percent ofDOL' s 
employment. This represents a 37 percent increase in the number of complaints filed and 
a 0.18 point increase in the rate of filing, when compared to the FY 2009 number and 
rate, 94 and 0.59 percent, respectively. 

Number of Multiple 
Filers 

Frequency of Allegations of Discrimination by Statute 

Individuals may file complaints of discrimination - either in the administrative process or 
in Federal court - pursuant to the following laws: 

• 1:itle VII of the Civil Rights Act of 1964, which prohibits discrimination on the. 
bases of race, color, religion, national origin, and sex 

• The Equal Pay Act of 1963, which prohibits sex-based. wage discrimination 
• The Age Discrimination in Employment Act of 1967, whiCh prohibit$ 

discrimination on the basis of age 
• The Rehabilitation Act of 1973 (Section 501), which prohibits discrimination on 

the basis of disability 
• The Genetic Information Nondiscrimination Act of2008, which prohibits 

discrimination on the basis of genetic information 
• The Whistleblower Protection Act, 5 U.S.C. § 1213 (administrative process only) 

Retaliation is also prohibited by each of the above statutes. In addition, employees and 
applicants for DOL employment may file administrative complaints of discrimination on 
the bases of sexual orientation and status as a parent, pursuant to Executive Orders 13087 
and 13152, respectively. There is no right to appeal an agency decision on these bases to 
the U.S. Equal Employment Opportunity Commission (EEOC) or to file a claim in 
Federal court. 

4 



Historically, data collected by DOL shows that most administrative complaints of 
discrimination are filed on multiple bases and under more than one statute. As a result, 
the numbers shown in Table 2 below will be greater than those shown in Table 1. 
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Frequency of Allegations of Discrimination by Statute and Disposition of those 
Allegations 

Timely and equitable resolution of administrative complaints of discrimination is in the 
public interest and can contribute significantly to efficient and effective Federal service. 
Table 3 shows the status and disposition of administrative complaints of discrimination 
filed by statute each year. 

' I ' ' ' I '•\ I 

,, 1 
1 

, I I • ) •'' '• '• 
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*Open Allegations include all allegations under review or being investigated in the 
year listed. 
**Closed Allegations include all allegations resolved and closed through 
administrative processing in the year listed. 
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C. Cases Filed in U.S. Federal Courts by Statute and their Disposition 

Table 4 below captures'the number of cases filed in Federal courts by statute and the disposition 
of those cases. 

I Includes both U.S. District Courts and Courts of Appeals 
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Pending Cases 

Decisions Issued 

i>ending Cases 

· Decisions Issued 

Cases Settled 

D. Employees Disciplined for Conduct lnconsistent with Federal Antidiscrimination or 
Wbistleblower Laws in FY 2010 

The Department is committed to establishing and maintaining a workplace that promotes 
productivity and professionalism, and fosters the dignity of all of its workers. To that end, the 
Department employs a number of administrative procedures to remedy conditions resulting from 
the prohibited acts of its employees, including appropriate disciplinary actions. 

In furtherance of its commitment to and in compliance with the No FEAR Act and implementing 
regulations at 5 C.F.R. § 724.404, the Department has adopted and will follow the Guidelines 
articulated in the Office of Personnel Management' s Disciplinary Best Practices and Advisory 
Guidelines under the No FEAR Act Report, released on September 30, 2008. The Department's 
Policy was issued on September 21, 2010, and was incorporated into the Department of Labor' s 
Manual Series on Equal Employment Opportunity. 

The Department' s disciplinary policy incorporates the Guidelines to ensure that appropriate 
disciplinary action - defined as any one or a combination of the following actions: reprim~d, 
suspension without pay; reduction in grade or pay, or removal-is taken for conduct inconsistent 
with antidiscrimination and whistleblower protection laws. The Department's policy: 

9 



• Was established with input from Human Resources, the Civil Rights Center (CRC) 
(which handles Equal Employment Opportunity matters for the Department), the 
Office of Inspector General, and the Office of the Solicitor; 

• Provides written guidance to managers and supervisors regarding appropriate 
disciplinary action; 

• Reinforces the standard practice at ·the Department that managers and .supervisors 
consult with Employee Relations and the Office of the Solicitor in determining 
appropriate disciplinary action in compliance with the No FEAR Act; 

• Provides Employee Relations staff with adequate training and the authority to elevate 
issues to senior level management staff for action when deemed appropriate; 

• Serves to maintain effective working relationships between the CRC, Human 
Resources (including Employee Relations), and the Office of the Solicitor to achieve 
the goals of the No FEAR Act; and 

• Addresses the use of alternative discipline where appropriate. 

In the Department, disciplinary action is determined on a case-by-case basis, depending on the 
specific facts or circumstances. Table 5 below shows that, in FY 2010, the Department 
disciplined six employees as a result of conduct inconsistent with Federal antidiscrimination or 
whistleblower laws. Of these six (6) employees, one (1) was reprimanded; two (2) received ten
day suspensions; two (2) received forty-five day suspensions; and one (1) removal was 
effectuated. None of these instances of discipline concerned cases that were filed in Federal 
court. 

. . .. -, . - , ~ . '· ,,..;._~ ........ -
• \. I" I 1 ' ' I ' , ' •, -. ~ ) I• :'·.J.1__1 t t ~ - I • 

-· - "' • ~ . . . ' ' • . ,"" l"'" 
• • • • •• ~..... .. - ~... • ..: , -_ • .t - : - .... 
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E. Amount of Money Reimbursed in FY 2010 

In accordance with Section 201 of the No FEAR Act, an agency is required to reimburse the 
Judgment Fund for payments stemming from alleged violations of Federal discrimination laws, 
Federal whistleblower protection laws, and/or retaliation claims arising from the assertion of 
rights under these laws. 

The obligation to reimburse the Judgment Fund began on October 1, 2003. Table 6 illustrates 
the amount of money that has been reimbursed to the Judgment Fund in FY 2010 and a separate 
dollar amount where reimbursement was made for attorney' s fees when those sums were 
identified separately from other sums paid to resolve the case. 

' . ' 

I l , • I \,I ' , l 't 

Amount Re~bursed t~ Jud~ment Fund (ot~er than Attorney Fees) 

~ountReimbuned to Judgment Filed tiu~twere Attom~y~Fees2 

F. Data Analysis 

A review of the number of administrative complaints of dis<;:rimination, by statute, over a five
year period does not indicate any specific patterns of discrimination. In each of th~ past five 
years, the rate of administrative complaints filed was less than one percent of the total number of 
employees within the Department. 

The data in Table 1 shows an increase - 37 percent - in the number of administrative complaints 
filed between FY 2009 and FY 2010. An increase was expected given the increase in the 
number of employees in FY 2010. 

At the beginning ofher tenure and annually thereafter, the Secretary of Labor issued robust 
policy statements on Equal Employment Opportunity (EEO) and Harassing Conduct. These 
Policy Statements mandated zero tolerance of discrimination, discriminatory harassment, and 
retaliation at the Department of Labor, and articulated heightened accountability, including EEO
related performance elements for managers and supervisors and disciplinary action for prohibited 
activities. Additionally, the Department implemented a concentrated effort to train DOL 
managers and employees on EEO rights and responsibilities. Further, dutj.ng FY 2010, the 
Department stressed the ~enefits of Alternative Dispute Resolution (ADR) to resolve complaints 
informally, at an. early stage. 

2 Where such fees have been separately designated. 
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The data in Table 2 identifies the frequency of allegations filed among the relevant statutes 
within the administrative complaint process. In comparison with past years, the number of 
administrative complaints of discrimination filed in FY 2010 does not show any discernable 
tendencies toward any specific prohibited basis. 

• The frequency of allegations filed pursuant to Title VII in FY 2010 increased by 59 
percent from FY 2009. 

• The frequency of allegations filed pursuant to the Age Discrimination in Employment 
Act in FY 2010 increased by 41 percent from FY 2009. 

• The frequency of allegations filed pursuant to the Rehabilitation Act in FY 2010 
increased by 24 percent from FY 2009. 

As in past years, the percentage of allegations filed pursuant to Title VII is significantly higher 
than those filed pursuant to other relevant statutes. This is not surprising as Title VII protects 
individuals on a number of bases - race, color, national origin, sex, and religion - while the other 
statutes provide protections on single bases alone. 

The Department's experience and success with Alternative Dispute Resolution reaffirms that this 
"win-win" approach to conflict resolution avoids significant costs, resulting in positive outcomes 
for both parties in a dispute. 

The Department offers opportunities for EEO and diversity training by CRC, the Office of the 
Solicitor, and the Equal Employment Opportunity Commission. Training is also provided by the 
individual agencies to their employees. The Department continues to educate its employees, 
managers and supervisors through such training in an attempt to lessen the possibilities of 
inappropriate discriminatory or harassing behavior. 

G. Actions Planned to Improve the Department of Labor's Equal Employment 
Opportunity Program (EEO) 

The Secretary of Labor and other high-ranking officials will re-issue EEO policy statements, 
such as the Department's Policy on Equal Employment Opportunity and Policy and Procedures 
for Preventing and Eliminating Harassing Conduct in the Workplace, as part of Departmental 
leadership's demonstrated commitment to prevent conduct inconsistent with antidiscrirnination 
and whistleblower protection laws. 

The CRC has incorporated an overview of applicable statutes and the responsibilities of the 
Agency into its classroom EEO training for employees, supervisors, and managers. 

As part of the Department's efforts to continually improve its EEO program, the following 
actions are planned: 

• Increase use of Alternative Dispute Resolution; 
• Continue to train managers and supervisors on equal employment opportunity, 

diversity, alternative dispute resolution, reasonable accommodation and DOL's 
Harassing Conduct Policy and Procedures which can help prevent and resolve 
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workplace conflicts and, in some cases, avoid the need for disciplinary actions. 
Training has been and will continue to be available via on-line resources and in 
person; 

• Utilize a variety of media, such as on-line resources and posters, to convey relevant 
information to all employees; 

• Continue to provide on-line training on the No FEAR Act for new and current 
employees; and 

• Offer union steward training to further educate these representatives of employee 
unions on the EEO process. 

H. Adjustments Relating to Discrimination Complaints 

In accordance with the reporting requirements of the No FEAR Act, the agency is required to 
address whether there have been any adjustments in the budget of the agency as a result of 
payments/reimbursements to the judgment fund relating to discrimination complaints. There 
have been no such adjustments to the Department's budget to date. 
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"Equal Employment Opportunity Data Posted Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination 
and Retaliation Act of 2002 (No FEAR Act}, Pub. L. 107-174." 

U.S. Department of Labor (DOL) 

U.S. Department of Labor (DOL) 

Complaint Activity 
Comparative Data 

Previous Fiscal Year Data 

2006 2007 2008 2009 2010 

Number of Complaints Fifed 123 126 133 94 128 

Number of Amendments 55 13 13 3 3 

Number of Complainants 117 112 114 91 124 

Repeat Filers 4 10 14 3 4 

Complaints by Basis 
Comparative Data 

Previous Fiscal Year Data 
Note: Complaints can be filed alleging multiple bases. The sum of 

2006 2007 
the bases mav not enual total comn/aints filed. 

2008 2009 2010 

Race 75 60 69 48 78 

Color 32 22 35 16 24 

Religion 8 8 7 6 6 

Reprisal 103 71 89 41 77 

Sex 49 42 58 34 59 

National Origin 26 16 16 10 23 

Equal Pay 0 2 0 0 3 

Age 73 68 75 38 58 

Disability 42 47 46 25 32 

Non-EEO Basis 1 6 4 1 4 

Comparative Data 
Complaints by Issue 

Previous Fiscal Year Data 
Note: Complaints can be filed alleging multiple issues. The sum of 

2006 2007 
the issues mav not enual total comnfaints filed. 

2008 2009 2010 

Appointment'Hire 1 1 0 1 1 

Assignment of Duties 15 8 8 2 3 

Awards 0 3 1 1 2 

Conversion to Full-Time 0 0 0 0 0 

Disciplinary Action 

Demotion 1 0 0 1 2 

Reprimand 3 4 2 0 4 

Termination 12 7 15 10 9 

Suspension 6 3 4 2 4 

Other 4 2 3 3 3 

Duty Hours 6 1 2 1 0 

Equal Pay Act Violation 0 1 0 2 4 

Evaluation/Appraisal 29 14 18 21 18 

Examinationfrest 1 1 0 0 0 

Harrassment 

Nonsexual 33 24 22 16 47 

Sexual 5 2 3 0 1 

Medical Examination 0 0 0 0 0 

Pay Including Overtime 1 1 0 1 0 

Performance Improvement Plan (PIP) 1 3 3 2 7 

Promotion/Non-Selection 39 51 44 26 41 

Reassignment 

Request Denied 2 0 1 0 0 

Directed 5 5 4 1 2 

Failure to Accommodate 5 12 7 6 8 

Reinstatement 0 0 0 0 0 

Retirement 1 0 0 0 0 

Terms/Conditions of Employment 57 40 44 31 21 

Last Update: 02/06/2012 9:59 pm 

2011 

thru 

9/Jn 
144 

9 

144 

0 

2011 

thru 

9/30 
75 

21 

11 

102 

58 

27 

1 

64 

36 

4 

2011 

'"'" 9/30 
0 

10 

4 

0 

1 

6 

12 

6 

3 

2 

0 

26 

1 

52 

1 

0 

0 

5 

39 

0 

9 

1 

0 

0 

21 
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U.S. Department of Labor (DOL) 

U.S. Department of Labor (COL) 

Complaints by Issue 
Comparative Data 

Previous Fiscal Year Data 2011 

Note: Complaints can be filed alleging multiple issues. The sum of 
2006 2007 2008 2009 

thru 

the issues mau not enual total comofaints filed. 
2010 

9/30 

Time and Attendance 7 6 7 0 6 4 

Training 3 5 1 2 5 6 

Other 12 18 7 4 8 4 

Processing Time 
Comparative Data 

Previous Fiscal Year Data 2011 

2006 I 2007 I 2008 I 2009 I 
thru 

2010 
•1in 

Complaints pending (for any IEtngth of time) during fiscal year 

Average number of days in Investigation stage 175 I 139 I 143 I 133 I 130 126 

Average number of days in final action stage 99 I 75 I 61 I 45 I 51 54 

Complaints pending (for any l~ngth of time) during fiscal year 

where hearino was reauested 

Average number of days in Investigation stage 194 I 160 I 178 I 128 I 123 158 i 
Average number of days in final action stage 46 I 31 I 36 I 32 I 40 56 I 

Complaints pending (for any ll)ngth of time) during fiscal year ! where hearinn was not renuested I 

Average number of days in investigation stage 169 I 134 I 136 I 134 I 130 122 I 
Average number of days in final action stage 112 I 96 I 73 I 51 I 57 53 

Complaints Dismissed by Agency 
Comparative Data 

Previous Fiscal Year Data 
2011 

2006 2007 2008 2009 
thru 

2010 
I 

Total Complaints Dismissed By Agency 31 20 21 7 12 19 

Average days pending prior to d.ismissal 191.23 261.00 133.00 43.00 67.00 86.00 

Complaints Withdrawn by Coniplainants I 
Total complaints Withdrawn by Complainants 14 12 9 11 11 13 ' 

Total Final Actions Finding Di!&crimination 
Comparative Data 

Previous Fiscal Year Data 
2011 

2006 2007 2008 2009 2010 
thru 

9130 
# % # % # % • % • % # % 

Total Number Findings 4 100 "A 8 100 % 6 100 "A 1 100 o;, 2 100 o/c 1 100 % 

Without Hearing 2 50 % 1 13 "A 2 33 "A 1 100 o/c 0 0 % 0 0 % 

With Hearing 2 50 % 7 88 "A 4 67 % 0 0 % 2 100 o/c 1 100 % 

Findings of Discrimination Rendered by Basis 
Comparative Data (Sec. 1614.705) 

2011 I Previous Fiscal Year Data 
Note: Complaints can be filed alleging multiple bases. The sum of thru 

2006 2007 2008 2009 2010 
the bases may not equal total complaints and findings. 9/30 

# % • % • % • % • % • % 

Total Number Findings 6 100 % 10 100 % 7 100 % 1 100 o;, 2 100 o/c 1 100 % 

Race 0 0 0 2 20 % 1 14 % 0 0 "A 0 0 % 0 0 "A 

Color 0 0 "A 0 0 % 0 0 "A 0 0 % 0 0 % 0 0 "A 

Religion 0 0 % 0 0 % 0 0 "A 0 0 % 0 0 % 0 0 % 

Reprisal 3 50 % 1 10 "A 4 57 % 0 0 % 0 0 "A 0. 0 % 

Sex 0 0 % 0 0 % 1 14 "A 1 100 o;, 0 0 % 0 0 "A 

National Origin 0 0 % 2 20 % 0 0 "A 0 0 % 0 0 % 0 0 "A 

Equal Pay 0 0 "A 0 0 % 0 0 % 0 0 "A 0 0 % 0 0 % 

Age 0 0 % 2 20 % 0 0 % 0 0 % 0 0 % 1 100 % 

Disability 3 50 % 3 30 % 1 14 % 0 0 "A 2 100 o;, 0 0 "A 

Last Update: 02/06!2012 9:59 pm Page 2 of 6 



U.S. Department of Labor (DOL) 

U.S. Department of Labor (DOL) 

Findings of Discrimination Rendered by Basis 
Comparative Data (Sec. 1614.705) 

2011 Previous Fiscal Year Data 
Note: Complaints can be filed alleging multiple bases. The sum of 
the bases may not equal total complaints and findings. 

2006 2007 2008 2009 2010 
thru 

9/30 

• % • % • % • % • % • % 

Non-EEO Basis 0 0 •; 0 0 " 0 0 'I 0 0 'I 0 0 •; 0 0 'I 

Findings After Hearing 4 67 'I 9 90 " s 71 'I 0 0 'I 2 100 "A 1 100 'I 

Race 0 0 'I 2 22 'I 1 20 'I 0 0 'I 0 0 'I 0 0 •; 

Color 0 0 'I 0 0 'I 0 0 'I 0 0 'I 0 0 'I 0 0 'I 

Religion 0 0 'I 0 0 'I 0 0 'I 0 0 'I 0 0 'I 0 0 •/ 

Reprisal 2 so 'I 1 11 'I 3 60 'I 0 0 'I 0 0 'I 0 0 'I 

Sex 0 0 'I 0 0 'I 1 20 'I 0 0 'I 0 0 'I 0 0 'I 

National Origin 0 0 % 2 22 'I 0 0 % 0 0 % 0 0 'I 0 0 % 

Equal Pay 0 0 'I 0 0 'I 0 0 

" 0 0 'I 0 0 •; 0 0 'I 

Age 0 0 'I 2 22 % 0 0 % 0 0 'I 0 0 'I 1 100 'I 

Disability 2 so 'I 2 22 'I 0 0 'I 0 0 % 2 10~ Of< 0 0 'I 

Non-EEO Basis 0 0 'I 0 0 " 0 0 'I 0 0 'I 0 0 'I 0 0 % 

Findings Without Hearing 2 33 'I 1 10 'I 2 29 

" 1 100 Of, 0 0 'I 0 0 'I 

Race 0 0 'I 0 0 'I 0 0 'I 0 0 'I 0 0 'I 0 0 'I 

Color 0 0 'I 0 0 'I 0 0 'I 0 0 'I 0 0 % 0 0 'I 

Religlon 0 0 " 0 0 'I 0 0 'I 0 0 'I 0 0 'I 0 0 'I 

Reprisal 1 so % 0 0 'I 1 so 'I 0 0 •/ 0 0 'I 0 0 'I 

Sex 0 0 'I 0 0 'I 0 0 •; 1 100 o;; 0 0 •; 0 0 ·ij 
National Origin 0 0 •; 0 0 'I 0 0 'I 0 0 •; 0 0 'I 0 0 •;J 
Equal Pay 0 0 'I 0 0 'I 0 0 •; 0 0 'I 0 0 'I 0 0 'I 

Age 0 0 ., 0 0 " 0 0 " 0 0 '/ 0 0 'I 0 0 % 

Disability 1 so % 1 100 'I 1 so 'I 0 0 'I 0 0 % 0 0 'I 

Non-EEO Basis 0 0 'I 0 0 % 0 0 'I 0 0 'I 0 0 'I 0 0 % 

Findings of Discrimination Rendered by Issue 
Comparative Data 

Previous Fiscal Year Data 
2011 

2006 2007 2008 2009 2010 
thru 

9130 

• % • % • % • % • % • % 

Total Number Findings 4 100 'I 11 100 % 7 100 % 1 100 °A 2 100 °A 1 100 % 

AppointmenttHire 0 0 'I 0 0 % 0 0 % 0 0 'I 0 0 o/ 0 0 " Assignment of Duties 0 0 'I 1 9 'I 0 0 'I 0 0 'I 0 0 'I 0 0 'I 

Awards 0 0 'I 0 0 'I 0 0 'I 0 0 'I 0 0 'I 0 0 'I 

Conversion to Full-Time 0 0 'I 0 0 'I 0 0 'I 0 0 'I 0 0 'I 0 0 'I 

Disciplinary Action 

Demotion 0 0 'I 0 0 'I 0 0 'I 0 0 'I 0 0 'I 0 0 'I 

Reprimand 0 0 ' 0 0 % 0 0 'I 0 0 •/ 0 0 •/ 0 0 •; 

Termination 0 0 'I 0 0 'I 0 0 % 0 0 'I 0 0 'I 0 0 •; 

Suspension 0 0 'I 0 0 % 0 0 'I 0 0 'I 0 0 'I 0 0 I 

o/' 
Other 0 0 % 0 0 'I 0 0 'I 0 0 'I 0 0 'I 0 0 'I 

Duty Hours 0 0 'I 0 0 'I 0 0 •; 0 0 'I 0 0 'I 0 0 'I 

Equal Pay Act Violation 0 0 % 0 0 'I 0 0 'I 0 0 'I 0 0 'I 0 0 'I 

Evaluation/Appraisal 0 0 'I 1 9 % 1 14 'I 0 0 % 0 0 'I 0 0 % 

Examinalion!Test 0 0 " 1 9 % 0 0 'I 0 0 'I 0 0 'I 0 0 'I 

Harrassment 

Nonsexual 1 2S 'I 2 1B 'I 0 0 % 0 0 'I 0 0 % 0 0 % 

Last Update: 02/06/2012 9:59 pm Page 3 of 6 



U.S. Department of Labor (DOL) 

U.S. Department of Labor (DOL) 

Findings of Discrimination Rendered by Issue 
Comparative Data 

Previous Fiscal Year Data 
2011 

Z006 2007 2008 2009 2010 
thru 

9130 

• % • % • % • % • % • % 
Sexual 0 0 % 0 0 'A 0 0 % 1 100 o;, 0 0 % 0 0 % 

Medical Examination 0 0 % 0 0 % 0 0 % 0 0 'A 0 0 % 0 0 'A 

Pay Including Overtime 0 0 % 0 0 % 0 0 % 0 0 'A 0 0 'A 0 0 'A 

Performance Improvement Plan {PIP) . 0 0 'A 0 0 % 0 0 'A 0 0 % 0 0 % 0 0 % 

Promotion/Non-Selection 1 25 % 3 27 % 1 14 'A 0 0 ' 1 50 % 1 100 % 

Reassignment 

Request Denied 0 0 % 0 0 'A 0 0 'A 0 0 'A 0 0 % 0 0 % 

Directed 0 0 'A 1 9 'A 1 14 'A 0 0 'A 0 0 % 0 0 % 

Failure to Accommodate 1 25 % 2 18 % 1 14 % 0 0 ., 0 0 % 0 0 % 

Reinstatement 0 0 % 0 0 % 0 0 % 0 0 % 0 0 % 0 0 % 

Retirement 0 0 'A 0 0 'A 0 0 'A 0 0 'A 0 0 'A 0 0 % 

Terms/Conditions of Employment 0 0 % 0 0 % 3 43 'A 0 0 'A 1 50 'A 0 0 % 

Time and Attendance 0 0 'A 0 0 % 0 0 'A 0 0 'A 0 0 % 0 0 'A 

Training 0 0 % 0 0 'A 0 0 'A 0 0 % 0 0 % 0 0 'A 

Other 1 25 % 0 0 'A 0 0 % 0 0 % 0 0 % 0 0 'A 

Findings Afer Hearing 2 50 % 9 82 % 5 71 % 0 0 % 2 100 % 1 100 'A 

AppointmenUHire 0 0 % 0 0 % 0 0 % 0 0 % 0 0 'A 0 0 % 

Assignment of Duties 0 0 'A 1 11 % 0 0 'A 0 0 'A 0 0 % 0 0 % 

Awards 0 0 'A 0 0 % 0 0 'A 0 0 % 0 0 % 0 0 'A 

Conversion to Full-Time 0 0 'A 0 0 'A 0 0 'A 0 0 'A 0 0 'A 0 0 'A 

Disciplinary Action 

Demotion 0 0 % 0 0 % 0 0 % 0 0 % 0 0 ' 0 0 % 

Reprimand 0 0 % 0 0 % 0 0 % 0 0 ' 0 0 % 0 0 % 

Termination 0 0 % 0 0 % 0 0 % 0 0 % 0 0 % 0 0 % 

Suspension 0 0 % 0 0 % 0 0 % 0 0 '! 0 0 % 0 0 % 

Other 0 0 % 0 0 % 0 0 % 0 0 'A 0 0 % 0 0 'A 

Duty Hours 0 0 % 0 0 % 0 0 % 0 0 % 0 0 % 0 0 'A 

Equal Pay Act Violation 0 0 % 0 0 % 0 0 % 0 0 % 0 0 'A 0 0 'A 

Evaluation/Appraisal 0 0 'A 1 11 'A 1 20 'A 0 0 ., 0 0 'A 0 0 'A 

ExaminationfTest 0 0 % 0 0 % 0 0 'A 0 0 % 0 0 % 0 0 'A 

Harrassment 

Nonsexual 1 50 % 2 22 % 0 0 % 0 0 % 0 0 % 0 0 % 

Sexual 0 0 % 0 0 % 0 0 "' 0 0 % 0 0 % 0 0 % 

Medical Examination 0 0 % 0 0 'A 0 0 % 0 0 % 0 0 'A 0 0 % 

Pay Including Overtime 0 0 'A 0 0 'A 0 0 'A 0 0 'A 0 0 % 0 0 'A 

Performance lmptovement Plan (PIP) 0 0 'A 0 0 'A 0 0 % 0 0 % 0 0 % 0 0 'A 

Promotion/Non-Selection 0 0 'A 2 22 % 1 20 % 0 0 % 1 50 'A 1 100 % 

Reassignment 

Request Denied 0 0 % 0 0 % 0 0 % 0 0 'A 0 0 % 0 0 'A 

Directed 0 0 % 1 11 % 1 20 'A 0 0 % 0 0 % 0 0 % 

Failure to Accommodate 1 50 % 2 22 'A 0 0 'A 0 0 % 0 0 % 0 0 'A 

Reinstatement 0 0 % 0 0 ., 0 0 % 0 0 ,, 0 0 % 0 0 'A 

Retirement 0 0 % 0 0 % 0 0 % 0 0 % 0 0 " 0 0 'A 

Terms/Conditions of Employment 0 0 'A 0 0 % 2 40 % 0 0 % 1 50 % 0 0 ., 
Time and Attendance 0 0 'A 0 0 % 0 0 % 0 0 ., 0 0 % 0 0 % 
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U.S. Department of Labor (DOL) 

U.S. Department of Labor (COL) 

Findlngs of Discrimination Rendered by Issue 
c.omparative Data 

2011 Previou$ Fiscal Year Data 

2006 2007 2008 2009 2010 
thN 
0 130 

• % • % • % • % • % • % 
Training 0 0 ., 0 0 % 0 0 % 0 0 % 0 0 % 0 0 % 

Other 0 0 ., 0 0 % 0 0 % 0 0 % 0 0 ., 0 0 % 

Findings Without Hearing 2 50 ., 2 18 % 2 29 ., 1 100 o;. 0 0 ., 0 0 ., 
Appointment/Hire 0 0 % 0 0 ., 0 0 ., 0 0 % 0 0 ., 0 0 •1 

Assignment of Duties 0 0 % 0 0 ., 0 0 % 0 0 % 0 0 % 0 0 ., 
Awards 0 0 % 0 0 ., 0 0 % 0 0 % 0 0 % 0 0 ., 
Conversion to Full-Time 0 0 ., 0 0 % 0 0 % 0 0 % 0 0 % 0 0 ., 
Disciplinary Action 

Demotion 0 0 % 0 0 ., 0 0 ., 0 0 ., 0 0 % 0 0 % 

Reprimand 0 0 % 0 0 ., 0 0 ., 0 0 % 0 0 % 0 0 % 

Termination 0 0 % 0 0 ., 0 0 % 0 0 % 0 0 % 0 0 % 

Suspension 0 0 % 0 0 ., 0 0 % 0 0 % 0 0 % 0 0 % 

Other 0 0 % 0 0 ., 0 0 % 0 0 % 0 0 % 0 0 % 

Duty Hours 0 0 % 0 0 % 0 0 % 0 0 % 0 0 •1 0 0 ., 
Equal Pay Act Violation 0 0 % 0 0 % 0 0 % 0 0 % 0 0 % 0 0 ., 
Evaluation/Appraisal 0 0 % 0 0 % 0 0 % 0 0 ., 0 0 % 0 0 % 

Examination/Test 0 0 % 1 50 ., 0 0 ., 0 0 % 0 0 ., 0 0 ., 
Harrassment 

Nonsexual 0 0 ., 0 0 % 0 0 % 0 0 ., 0 0 ., 0 0 % 

Sexual 0 0 ., 0 0 ., 0 0 ., 1 100 o;. 0 0 % 0 0 ., 
Medical Examination 0 0 % 0 0 ., 0 0 ., 0 0 % 0 0 % 0 0 ., 
Pay Including Overtime 0 0 % 0 0 'A 0 0 % 0 0 % 0 0 % 0 0 ., 
Performance Improvement Plan (PIP) 0 0 % 0 0 % 0 0 % 0 0 ., 0 0 % 0 0 ., 
Promotion/Non-Selection 1 50 ., 1 50 % 0 0 % 0 0 ., 0 0 % 0 0 % 

Reassignment 

Request Denied 0 0 % 0 0 ., 0 0 ., 0 0 % 0 0 % 0 0 % 

Directed 0 0 % 0 0 ., 0 0 % 0 0 % 0 0 % 0 0 ., 
Failure to Accommodat~ 0 0 % 0 0 ., 1 50 % 0 0 ., 0 0 % 0 0 o/J 
Reinstatement 0 0 % 0 0 0 0 0 0 0 0 0 0 

l 
% % % % ·1~ 

Retirement 0 0 ., 0 0 ., 0 0 % 0 0 % 0 0 ., 0 0 •1; 

Terms/Conditions of Erriployment 0 0 % 0 0 % 1 50 ., 0 0 ., 0 0 % 0 0 % 

Time and Attendance 0 0 % 0 0 ., 0 0 ., 0 0 ., 0 0 % 0 0 % 

Training 0 0 % 0 0 ., 0 0 ., 0 0 % 0 0 % 0 0 ., 
Other 1 50 % 0 0 % 0 0 ., 0 0 ., 0 0 % 0 0 % 

Pending Complaints Filed in Previous Fiscal Years by Status 
Comparative Data 

2011 
Previous Fiscal Year Data 

2006 2007 2008 2009 2010 
thru 

9/30 
Total complaints from previous Fiscal Years 140 90 59 71 57 73 

Total Complainants 98 53 40 50 40 55 

Number complaints pending 

Investigation 13 3 5 4 3 s 
Hearing 79 71 42 67 54 65 

Final Agency Action 19 12 2 0 4 3 

Appeal with EEOC Offic:e of Federal Operations 19 31 38 32 35 33 

Last Update: 02/0612012 9:59 pm Page5of6 
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U.S. Department of Labor (DOL) 

U.S. Department of Labor (COL) 

Complaint Investigations 
Comparative Data 

Previous Fiscal Year Data 
2011 

2006 I 2007 I 2008 I 
Ihm 

2009 I 2010 
9130 

Pending Completion Yv'here Investigation Exceeds Required Time Frames 90 I 77 I 75 I 22 I 27 40 

Last Update: 02106/2012 9:59 pm Page6of6 
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THE SECRETARY OF TRANSPORTATION 
WASHINGTON, D.C. 20590 l~C:CfJ\I ~0cu '\R 

r· 11"- It.\~· \lM 
Off\C:. c.> 1 
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March 29, 2012 A 11· SI lU\1 ~\ll\ -L\ . 

The Honorable Jacqueline: A. Berrien 
Chair, U.S. Equal Employment Opportunity 

Commission 
131 M Street, NE. 
Fourth Floor, Suite 4NW02F 
Washington, DC 20507 

Dear Madam Chair: 

Enclosed is a copy of the U.S. Department of Transportation's (DOT) Fiscal Year 2011 annual 
report prepared in accordance with section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Pub. L. No. 107-174. 

This report provides information regarding the number of cases arising under the respective 
areas of law cited in the No FEAR Act. Specifically, it provides information about where 
discrimination was allege:d; the status or disposition of cases; the amount of money required to 
be reimbursed by DOT to the Judgment Fund; the number of employees disciplined for 
discrimination, retaliation, harassment or any other infractions of any provision of law referred to 
under the No FEAR Act; the data for the fiscal year; a description of agency policy relating to 
disciplinary actions; an analysis of trends and knowledge gained through experience; and 
recommendations. 

A similar letter has been sent to the President of the Senate, the Speaker of the House of 
Representatives, and each entity designated to receive this report as listed in section 203 of the 
No FEAR Act, as well as to the U.S. Attorney General and the Director of the U. Office of 
Personnel Management. 

Enclosure 
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Forward 

The United States Department of Transportation's (DOT) mission is to serve the United States 
by ensuring a fast, safe, efficient, accessible, and convenient transportation system that meets our 
country's vital national interests and enhances the quality of life for the American people, today 
and into the future. To this end, and to maximize our effectiveness, the DOT seeks to achieve 
exemplary Equal Employment Opportunity (EEO) programs and lead as a model agency by 
eliminating the practice: or toleration of any form of discrimination or retaliation within the 
workplace. 

The Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 (No 
FEAR Act), Public Law 107-174 requires each Federal agency to be accountable for violations 
of antidiscrimination and whistleblower protection laws, and to post certain statistical data on its 
web site relating to Federal sector EEO complaints filed with the agency. Additionally, Section 
203 of the No FEAR Act specifically requires each Federal agency to submit an annual report to 
the following recipients no later than 180 days after the end of the fiscal year (FY): 

• the Speaker of the House of Representatives, 
• the President pro tempore of the Senate, 
• the Committee on Governmental Affairs of the Senate, 
• the Committee on Government Reform of the House of Representatives, 
• each committee of Congress with jurisdiction relating to the agency, 
• the Equal Employment Opportunity Commission (EEOC), and 
• the Attorney General. 

The U.S. Office of Personnel Management's (OPM) regulations implementing Title II of the No 
FEAR Act at 5 CFR Part 724, also requires the submission of this annual report to the Director 
of OPM for the implementation of best practices and the issuance of advisory guidelines. The 
No FEAR Act requires each Federal agency to include in this annual report: 

• the number of Federal court cases arising under the respective areas of law cited in 
the No FEAR. Act where discrimination was alleged; 

• the status or disposition of cases; 
• the amount required to be reimbursed to the Treasury Judgment Fund (Judgment 

Fund) and for attorney's fees where such fees have been separately designated; 
• the number of employees disciplined for discrimination, retaliation, harassment, or 

any other infraction of any provision of law referred to under the No FEAR Act, and 
the specific nature of disciplinary action taken, then separated by the provisions of 
law(s); 

• the final year-end data about discrimination complaints for the fiscal year; 
• a detailed description of agency policy relating to appropriate disciplinary actions; 
• an analysis of trends, causation, and practical knowledge gained through experience; 
• actions plaru1ed or taken to improve complaint or civil rights programs; 
• any adjustments to the budget; and 
• the agency written training plan. 
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Pursuant to the statutory requirements stated above, the DOT provides the l 12'h Congress, 2°d 
Session, the No FEAR Act annual report to the following recipients: 

The Honorable Joseph R. Biden, Jr. 
President of the Senate 

The Honorable Daniel K. Inouye 
President Pro Tempore of the Senate 

The Honorable John A. Boehner 
Speaker of the House of 
Representatives 

The Honorable Daniel K. Inouye 
Chairman, Senate Committee on 
Appropriations 

The Honorable Joseph I. Lieberman 
Chairman, Senate Committee on 
Homeland Security and Governmental 
Affairs 

The Honorable Tim Johnson 
Chairman, Senate Committee on 
Banking, Housing, and Urban Affairs 

The Honorable John D. Rockefeller IV 
Chairman, Senate Committee on 
Commerce, Science, and 
Transportation 

The Honorable John L. Mica 
Chairman, House Committee on 
Transportation and Infrastructure 

The Honorable Fred Upton 
Chairman, House Committee on 
Energy and Commerce 

The Honorable Ralph M. Hall 
Chairman, House Committee on 
Science, Space, and TeGhnology 

The Honorable Darrell E. Issa 
Chairman, House Committee on Oversight and 
Government Reform 

The Honorable Elijah E. Cummings 
Ranking Member, House Committee on Oversight and 
Government Reform 

The Honorable Nick J. Rahall II 
Ranking Member, House Committee on Transportation 
and Infrastructure 

The Honorable Susan M. Collins 
Ranking Member, Senate Committee on Homeland 
Security and Governmental Affairs 

The Honorable Richard C. Shelby 
Ranking Member, Senate Committee on Banking, 
Housing, and Urban Affairs 

The Honorable Kay Bailey Hutchison 
Ranking Member, Senate Committee on Commerce, 
Science, and Transportation 

The Honorable Henry A. Waxman 
Ranking Member, House Committee on Energy and 
Commerce 

The Honorable Thad Cochran 
Vice Chairman, Senate Committee on Appropriations 

The Honorable Eddie Bernice Johnson 
Ranking Member, House Committee on Science, 
Space, and Technology 

The Honorable Harold Rogers 
Chairman, House Committee on Appropriations 
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The Honorable Barbara Boxer 
Chairwoman, Senate Committee on 
Environment and Public Works 

The Honorable James M. Inhofe 
Ranking Member, Senate Committee 
on Environmental and Public Works 

The Honorable Norman D. Dicks 
Ranking Member, House Committee on 
Appropriations 

The Honorable Thad Cochran 
Ranking Member, Senate Committee on 
Appropriations 

Pursuant to the statutory requirements, the DOT provides this report to the following members of 
the Executive Branch: 

• The Honorable Jacqueline A. Berrien, Chair, U.S. Equal Employment Opportunity 
Con1mission 

• The Honorable Eric H. Holder, Jr., Attorney General, U.S. Department of Justice 
• The Honorable John Berry, Director, U.S. Office of Personnel Management 

A workgroup comprising of representatives from the Departmental Offices of Civil Rights and 
Human Resource Management, the Office of General Counsel, the eau of Transportation 
Statistics/Research and I vativ chnology Administration ) prepared this report in 
collaboration with the U . DO 0 rating Administrations As). 
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Executive Summary 

The No FEAR Act aims to reduce and ideally eliminate the incidents of workplace 
discrimination within the Federal Government by holding agencies and departments accountable 
for their actions, Section 203 of the No FEAR Act and the OPM regulations implementing Title 
II of the No FEAR Act, requires each Federal agency to prepare and submit an annual report. 
This report covers the period from October 1, 2010 through September 30, 2011. A workgroup 
comprising of representatives from the Departmental Offices of Civil Rights and Human 
Resource Management, the Office of General Counsel, and the Bureau of Transportation 
Statistics/RITA prepared this report in collaboration with the U.S. DOT OAs. 

For FY 2011 the DOT reports 36 pending Federal court cases. During the same period, there 
were 24 resolved or settled cases under the various laws covered in the No FEAR Act. Among 
the 24 resolved cases, ten were dismissed, seven were settled, three resulted in summary 
judgment in favor of the agency, three resulted in summary judgment in favor of the 
complainant, either in its entirety, or partially, one was withdrawn, and one was closed (Note: 
one case included both an award and a settlement. DOT has counted this case only once. As a 
result, the overall number of "resolved" cases reported above is 24, not 25). 

The DOT reimbursed the Judgment Fund $2,542,342 for five Federal court cases during FY 
2011, and there were no separately designated attorney's fees in any case. The Judgment Fund 
reimbursement amount is mainly attributed to one case where there was a settlement and award 
for $2,500,000. Reimbursements for each of the other four Federal court cases were $15,000, 
$11,342, $10,000, and $6,000. 

During FY 2011, the DOT reports no disciplinary actions taken against any employee in 
connection with a Federal court case. However, the DOT disciplined 25 employees for violating 
DOT policies concerning discrimination, retaliation, harassment, or for violating other 
infractions of the Antidiscrimination and Whistleblower Protection Laws included in the No 
FEAR Act, whether or not in connection with a Federal case. Overall, the DOT issued 13 letters 
of reprimand and suspended 12 employees. 

During this same period, 320 complainants filed 350 formal EEO administrative complaints with 
the DOT, an increase of 15 complaints from the previous year of 335, or a four percent increase 
over last year. The ratio of complaints (350) to the total DOT workforce (57,784) is 0.61 
percent, as compared to the government-wide average of 0.46 percent. The top allegations by 
basis were reprisal (199), race (145), and sex (133). The top allegations by issue were 
harassment (133), promotion/non-selection (100), disciplinary action (34), and reassignment 
(34). 

In addition, 96.8 percent of individuals completed the counseling stage (pre-complaint) on time. 
The average nun1ber of days for a complaint at the investigation stage in FY 2011 was 146 days, 
as compared to 141 days in FY 2010, 163 days in FY 2009, 236 days in FY 2008, and 193 days 
in FY 2007. Since FY '.W07, the DOT reduced the average days complaints spend in the 
investigation stage by 24.4 percent, then again from FY 2008, by 38.1 percent. 

IV 



TABLE OF CONTENTS 

Executive Summary ....................................................................................................................... iv 

I. Data Report .................................... , .................................................................................... 1 
A. Civil Cases ..................................................................................................... : .................... 1 

Table 1: Summary of Federal Court Cases ......................................................................... 2 
B. Reimbursement to Judgment Fund ..................................................................................... 3 
C. EEO Complaint Data .......................................................................................................... 3 
D. Disciplinary Action ............................................................................................................. 4 
E. Final Year-end Data Posted Under Section 30l(c)(l)(B) ................................................... 4 
II. Analysis of Trends .............................................................................................................. 4 

Table 2: Total DOT Workforce and Complaints Filed in FY 2007 through FY 2011 ....... 5 
A. Complaints by Basis ........................................................................................................... 5 

Table 3: Year Over Year Comparison by Basis .................................................................. 6 
B. Complaints by Issue ............................................................................................................ 6 

Table 4: Year Over year Comparison by Issues .................................................. 6 
C. Findings of Discrimination ................................................................................................. 6 
D. Disciplinary Action ............................................................................................................. 7 
E. Pre-complaints Processing Activity .................................................................................... 7 
F. Complaints Processing Time .............................................................................................. 7 
III. No FEAR Training .............................................................................................................. 7 
IV. Description of Policy on Disciplinary Actions ................................................................... 8 
V. Accomplishments ................................................................................................................ 9 
A. Policy .................................................................................................................................. 9 
B. Awareness ........................................................................................................................... 9 
C. Training ............................................................................................................................. 11 
VI. Actions Planned, Taken, and Practical Knowledge Gained to Improve the Program ...... 12 
A. Actions Planned (Pursuant to Section 203(a)(7)(D)): ....................................................... 12 
B. Actions Taken .................................................................................................................... 13 
C. Practical Knowledge Gained ............................................................................................. 13 
VII. Appendices ....................................................................................................................... 14 
A. Appendix 1 : Charts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . 15 

Figure 1: Number of Complaints Filed 2007 to 2011 ....................................................... 15 
Figure 2: Number of Final Action Findings of Discrimination With or Without Hearing16 
Figure 3: Top Three Complaints Filed by Basis ............................................................... 16 
Figure 4: Top Three Complaints Filed by Issue ............................................................... 17 
Figure 5: Number of Findings of Discrimination by Basis .............................................. 17 
Figure 6: Number of Findings of Discrimination by Issue ............................................... 18 
Figure 7: 2011 'Total Number of Federal Court Cases by Alleged Violation of Law ...... 19 
Figure 8: Total Number of Cases Resulting in Reimbursement to the Judgment Fund ... 19 

v 



Figure 9: Number of Cases Resulting in Reimbursement to the Judgment Fund by 
Antidiscrimination Law .................................................................................................... 20 

B. Appendix 2: EEO Data Posted Pursuant the No FEAR Act.. ........................................... 21 
C. Appendix 3: EEO Policy Statement .................................................................................. 29 
D. Appendix 4: Prevention of Harassment Policy Statement.. .............................................. 30 
E. Appendix 5: Whistleblowing Policy Statement.. .............................................................. 31 
F. Appendix 6: Employment & Advancement of Persons with Disabilities 

Policy Statement ............................................................................................................... 32 

VI 



I. Data Report 

This report is prepared in accordance with Section 203(a)(l) of the No FEAR Act, which 
requires Federal agencies to include in their Annual Report to Congress "the number of cases 
arising under each of the respective provisions of law covered by paragraphs (1) and (2) of 
section 201(a) in which discrimination on the part of such agency was alleged." The OPM's 
final regulations at 5 C.F.R. § 724.302 on reporting and best practices issued on December 28, 
2006. clarifies section 203(a)(l) of the No FEAR Act. This section states that Federal agencies 
must report on the "number of cases in Federal court [district or appellate] pending or resolved 
... arising under each of the respective provisions of the Federal Antidiscrimination Laws and 
Whistleblower Protection Laws applicable to them ... in which an employee, former Federal 
employee, or applicant alleged a violation(s) of these laws. [and must separate the] data by the 
provision(s) of [the] law involved." 

A. Ci vii Cases 

During FY 2011, the DOT reports 60 Federal court cases ensuing from antidiscrimination 
statutes listed in the No FEAR Act. 1 Among these 60 cases, 36 are pending and 24 are 
resolved. Following is a breakdown of the allegations involved in the 60 cases: 

• 52 cases alleged violations of the Civil Rights Act of 1964 (Title VII) (42 U.S.C. 
§ 2000e-16), 

• 40 cases alleged violations of the Whistleblower Protection Act (WPA) (5 U.S.C. 
§ 2302 (b)(S)), 

• 35 cases alleged violations of the Age Discrimination in Employment Act 
(ADEA) of 1967 (29 U.S. C. §§ 631, 633 (a)), 

• 30 cases alleged violation of the Rehabilitation Act of 1973 (Rehabilitation Act), 
(29 U.S.C. § 791). 

Of the 36 pending court cases: 

• 32 cases alleged violations of the Civil Rights Act of 1964 (Title VII) (42 U.S.C. 
§ 2000e .. 16), 

• 7 cases alleged violations of the ADEA of 1967 (29 U.S. C. §§ 631, 633 (a)), 
• 2 cases alleged violations of the WPA (5 U.S.C. § 2302 (b)(S)), and 
• l case alleged violation of the Rehabilitation Act, (29 U.S.C. § 791). 

Among the 24 resolved cases, 10 were dismissed, 7 settled, 3 resulted in summary 
judgment in favor of the' agency, 3 resulted in favor of the complainant, either in its 
entirety, or partially, l was withdrawn, and l was closed (Table 1): 

1 Some of the Federal Court cases involve more than one antidiscrimination law. In fact, often cases allege several 
violations; therefore, the total number of cases reported are the actual cases pending, but each case typically involves 
more than one antidiscrimination law. 
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Table 1: Summary of Federal Court Cases 

(The U.S. DOT 2011 No FEAR Act Annual Report required by Section 203 of the No FEAR Act 
and 5 CFR Part 724). 

Total number of pending or resolved Federal Court cases, arising under each of the 

resp':cti~_:p~()~isi()1JS ()!Ia\,V_(;()~en~cl_.~~ .. 72~~3??Ca) .Q ). ___ _ _ __ .... .. . ... 
A. Cases 

B. Cases Resolved 

'fhe status or dis_p_()s_ition_of pending;_()[ _ _f~()lved .:_<is_es __ .. 

Dismissed 

Settled* 

su1111113:ry J udg~ent f()~_~genc:y . ··-

S1J111~ary _Jud gill: lit f()r C::()ll1P!3:i1Jant* 

Withdrawn 

Closed 

Total resolved cases 
*Note: one case included both an award and a settlement. DOT 
has counted this case only once. Therefore, the overall number of 

10 

7 

3 

3 

"resolved" cases reported above is 24. 25* 

Title VII, ADEA 

Title VII, ADEA 

ADEA 

Title VII 

36 

24 

$2,500,000 

$15,000 

$11,342 

$10,000 
·-· ·-··----------· ... -.. --··-··-- ... -----. .. -----·- .. ··-· ---~--- .. ·-----··--····-·--·-·-·--

Title VII, ADEA $6,000 

60 

Total_~eimbur2e111ent !()_the Ju?g;J1'':1J!!'1ll1cl_ __ .. -·-·····-·· 

Attorney Fees (Separately designated) 

.......... ___ _ ... ··-- ___ -~~,s~~,342 

Number of employees disciplined for discrimination, retaliation, harassment, or any 
other provision of the law referred: There were no disciplinary actions taken against 
any employee in connection with a Federal court case during FY 2011 

The number of employees disciplined because of violating Departmental policy: The 
DOT Secretarial Offices and its OAs issued 13 letters of reprimand and suspended 12 
employees (one I-day, three 2-day. two 3-day, one 5-day, three 10-day, and two 14-
day suspensions.) 

$0 

0 

25 
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B. Reimbursement to Judgment Fund 

For FY 2011, the DOT reimbursed all monies owed the Judgment Fund for judgments, 
awards, and/or compromised settlements. Among the 24 Federal court cases resolved in 
FY 2011, 5 resulted in reimbursements to the Judgment Fund in the total amount of 
$2,542,342 and there were no separately designated attorney's fees. Among the five 
Federal court cases, the DOT reimbursed the Judgment Fund the following amounts per 
case: $2,500,000 (Title VII), $15,000 (Title VII & ADEA), $11,342 (ADEA), $10,000 
(Title VII), and $6,000 (Title VII). This is a substantial increase over last year's 
reimbursement, which was $300,000. This increase was attributed to one case that 
resulted in a large settlement and award totaling $2,500,000. The other four cases 
amounted to $42,342 (See Table 1). 

C. EEO Complaint Data 

Required statistical data regarding administrative complaint activity is in the attached 
Equal Employment Opportunity Data Posted Pursuant to the No FEAR Act (beginning 
page 20 herein). Following are highlights of some of the statistics for FY 2011:2 

Number of Complaints Filed & Individuals Filing the Complaints: The DOT received 
350 complaints from 320 complainants, with 28 complaints coming from repeat filers.3 

Number of Final Action Findings of Discrimination With or Without a Hearing: There 
were two final action findings of discrimination with a hearing and none without a 
hearing. The two final action findings encompassed seven bases: two each for reprisal 
and race, and one each for sex, color, and age. Both findings included the issue of 
promotion/nonselection. 

Complaints Filed by Basis: Of the 350 complaints, the bases most frequently alleged 
were for reprisal (199), race (145), and sex (133). 

Complaints Filed by Issue: Of the 350 complaints, the issues most frequently alleged 
were for harassment (133) [with seven being sexual harassment], promotion and/or non
selection (100), disciplinary action (34), and reassignment (34). 

Average Time to Process Complaints: The average processing time for complaints 
pending during the fiscal year was 146 days in the investigation stage, and 52 in the final 
action stage. 

Average Time to Process Complaints Where a Hearing Was Requested: The average 
processing time for complaints pending during the fiscal year, where a hearing was 
requested was 151 days in the investigation stage, and 26 days in the final action stage. 

2 See Appendix 2: EEOC Report 
3 Repeat filers are complainants who filed a complaint at any time prior td the current complaint. 
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Average Time to Process Complaints Where a Hearing Was Not Requested: The average 
processing time: for complaints pending during the fiscal year, where a hearing was not 
requested was 144 days in the investigation stage, and 74 days in the final action stage. 

Total Number of Final Agency Actions Rendered Involving a Finding of Discrimination: 
There were no final actions rendered involving a finding of discrimination without an 
administrative judge's (AJ's) decision. There were two final agency actions finding 
discrimination with an AJ's decision. 

Total Number of Complaints Pending in Excess of 180 Days: 

The total number of complaints pending where the investigation exceeded the required 
timeframe was 17. 

D. Disciplinary Action 

The DOT reports that there were no employees disciplined in connection with any 
Federnl Court case in FY 2011; however, system-wide the DOT issued 25 disciplinary 
actions. Of these actions, the DOT issued 13 letters of reprimand and suspended 12 
employees, as 11isted: 

~ 1 - 1-day suspension 
~ 3 - 2-day suspensions 
~ 2 - 3-day suspensions 
~ 1 - 5-day suspension 
~ 3 10-day suspensions 
~ 2 - 14-day sm;pension 

E. Final Year-end Data Posted Under Section 301(c)(l)(B) 

Appendix 2 includes the final year-end data posted on DOT's website4 pursuant to 
Section 30l(c)( l)(B) of the No FEAR Act requirements. The final year-end data 
indicates that during FY 2011, there were 350 complaints of discrimination and two 
complaints resulted in a finding of discrimination. 5 The two findings were issued after 
hearings before administrative judges and the violations included Title VII and/or ADEA 
(Appendix 1, Figure 9). 

II. Analysis of Trends 

During FY 2011, the DOT had five Federal court cases that required reimbursement to the 
Judgment Fund for a total of $2,542,342. In FY 2010, a record low in comparison to the 
previous five fiscal years, there were also five cases requiring reimbursement to the Judgment 
Fund for a total sum of $300,000. In FY 2009, the DOT reimbursed the Judgment Fund 

4 https ://www .civilrights.dot.gov/sites/defaul t/files/publications/dotnofear -all_rev _ 6.htm 
5 320 individuals filed these 350 complaints. 
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$377,378 for eight cases. The large increase in the reimbursement amount for FY 2011 was due 
to one case where there was a settlement and an award totaling $2,500,000 (See Figure 8). 

The number of administrative complaints in FY 2011 totaled 350. This is an increase of over 4 
percent from FY 2010 levels, yet about the same as the number for FY 2009, but much less than 
the numbers for FY 2008, and FY 2007 (Table 2). 

Table 2: Total DOT Workforce and Complaints Filed in FY 2007 through FY 2011 

2007 2008 2009 2010 2011 
Total DOT Workforce 54,383 55,589 57,793 58,203 57,784 

Number of Complainants 451 351 323 311 320 
Complaints Filed 475 374 349 335 350 
Repeat Filers (Filed Previous Complaint) 21 23 24 20 28 
Number of Complainants as a percent of 
total workforce 0.83% 0.63% 0.56% 0.53% 0.55% 
Number of Complaints as a percent of 
total workforce 0.87% 0.67% 0.60% 0.58% 0.61% 

Note: In FY 20 I I the total DOT workforce was compnsed of 56,472 permanent and I ,3 I 2 nonpermanent 
employees. 

Additionally, from FY 2007 to FY 2011, the ratio of the total number of complaints to the total 
number of workforce personnel also steadily declined, from 0.87 percent in FY 2007 to 0.61 
percent in FY 2011. These ratios remained relatively stable for the past three years, fluctuating 
between 0.58 percent and 0.61 percent (Table 2). The same government-wide ratio and most 
recent data in FY 2010 was 0.46 percent.6 

A. Complaints by Basis 

In FY 2011, the top complaints by basis were reprisal (199), race (145), and sex (133). In 
FY 2010, the top three complaints by basis were reprisal (164), sex (145), and race (123). 
The allegations for reprisal accounted for 56.9 percent of all complaints made in FY 
2011. For the same period, 41.4 percent of all complaints made were for allegations of 
race discrimination and 38' percent of complaints made allegations of sex discrimination.7 

In FY 2010, the allegations for reprisal accounted for 49 percent of all complaints made. 
For the same period, 36. 7 percent of all complaints made were for allegations of race 
discrimination, and 43.3 percent were for allegations of sex discrimination. Comparing 
FY 2011 to FY 2010, these numbers indicate a 21.3 percent increase in complaints 
regarding allegations of reprisal, a 17 .9 percent increase in complaints regarding 
allegations of race discrimination, and a 8.3 percent decrease in the allegations of sex 
discrimination (Table 3). 

6 http://www.eeoc. go v/federal/reports/fsp20 I O/table_b_ l .cfm 
7 There can be more than one basis, therefore, these numbers do not add to 100%. 
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Table:': Year Over Year Comuarison by Basis 
Complaints Reprisal Race Sex 

2010 335 164 123 145 

49.0% 36.7% 43.3% 

2011 350 199 145 133 

56.9% 41.4% 38.0% 
Percent 

21.3% 17.9% -8.3% 
Chan2e 

B. Complaints by Issue 

In FY 2011, the top complaints by issue were harassment (133), promotion/non-selection 
(100), disciplinary action (34), and reassignment (34). These complaints were the same 
issues in complaints during FY 2010, with harassment being the top issue (135), followed 
by promotion/non-selection (86), and disciplinary action (62). In FY 2011, harassment 
allegations accounted for 38 percent of all complaints. During the same period, 
allegations of promotion/non-selection accounted for 28.6 percent of all complaints and 
allegations of disciplinary action (and reassignments) accounted for 9.7 percent. In FY 
2010, complainants made allegations of harassment in 40.3 percent of all complaints. 
During the same period promotion/non-selection accounted for 25. 7 percent of all 
complaints and disciplinary action accounted for 18.5 percent. Comparing FY 2011 to 
FY 2010 complaints, allegations of harassment is down 1.5 percent, 
promotion/nonselection is up 16.3 percent, and disciplinary action is down 45.2 percent, 
and reassignment is up 41.7 percent (Table 4). 

Table 4: Year Over Year Comparison by Issue 

Complaints Harassment Promotion/ Disciplinary 
Reassignment 

Nonselection Action 
2010 335 135 86 62 24 

40.3% 25.7% 18.5% 7.2% 
2011 350 133 100 34 34 

38.0% 28.6% 9.7% 9.7% 
Percent 

-1.5% 16.3% -45.2% 41.7% Chan2e 

C. Findings of Discrimination 

There were two findings of discrimination rendered in FY 2011 with a hearing and none 
without a hearing. The bases for the two findings were race (2), reprisal (2), color ( 1), 
sex (I), and age (1 ); and, the issue in both findings was promotion/non-selection. In FY 
20 I 0, there wer1~ four findings of discrimination rendered with a hearing and none 
without a hearing. The bases for those findings were color (2), race (1), reprisal (1), and 
age (I); and, the issues were promotion/non-selection (3), and appointment/hire (I). 
Comparison of the two years of data shows a 100 percent decrease in total findings of 
discrimination between FY 20 I 0 and FY 2011. However, between fiscal year FY 2007 
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and 2011, this number stayed in a narrow range-between two and eight findings of 
discrimination with or without a hearing (Appendix 1, Figures 2, 5, and 6). 

D. Disciplinary Action 

In FY 2011, there were 25 disciplinary actions, which included 13 letters of reprimand 
and 12 suspensions. In FY 2010, there were 17 disciplinary actions, including 14 letters 
of reprimand, two removals from Federal service, and one 5-day suspension. In FY 
2009, there were 12 disciplinary actions, including seven letters of reprimand, one 5-day 
suspension, two 3-day suspensions, one 2-day suspension, and one 1-day suspension. 

E. Pre-complaints Processing Activity 

In FY 2011, there were 555 individuals counseled, 537 of which (96.8 percent) 
completed counseling in a timely ma1111er, and 18 were counseled beyond 90 days. Only 
11 counseling s,essions were untimely or almost two percent. 

F. Complaints Processing Time 

In FY 2011, the average processing time for complaints pending in the investigation stage 
was 146 days. The average processing time in FY 2010 was 141 days, in FY 2009, it was 
163 days, in FY 2008, it was 236 days, and in FY 2007, it was 193 days. While in FY 
2011, the average processing time for complaints pending in investigation was higher by 
five days over the previous year, it was still about 14 percent less than the overall average 
processing time for complaints spent in the investigation stage for fiscal years since FY 
2008, the peak during this five-year period. 

In FY 2011, the number of days complaints spent pending the final action stage was 52 
days, in FY 2010, it was 56 days, in FY 2009, it was 93 days, in FY 2008, it was 111 
days, and in FY 2007, it was 153 days. The overall average processing time for 
complaints pending the final action stage decreased by four days over the previous year 
and has seen a two-thirds decline since FY 2007. 

III. No FEAR Training 

Section 202(c) of the No FEAR Act requires Federal agencies to provide training for their 
ernployees on the rights and remedies under Federal antidiscrimination, retaliation, and 
whistleblower protection laws. 5 C.F.R. § 724.203 required Federal agencies to develop a 
written training plan and to have trained their employees by December 17, 2006, and every two 
years thereafter. Under OPM's implementing regulations, new employees are to receive No 
FEAR training within 90 days of appointment through either an agency's orientation program or 
some other form of No FEAR training. 

For FY 2011, DOT used the Training Management System (TMS) to schedule the required 
training into every employee's learning plan. As a result, DOT saw an improvement in the 
number of new employees completing the No FEAR training over the previous year. As of 
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September 30, 2011, 78 percent (1,859) of the DOT new employees (2,384) completed No 
FEAR training within 90 days of appointment compared to FY 2010's completion rate of 59 
percent, and FY 2009's completion rate of 63 percent. Taken as a whole, of the 2,384 new 
employees, 2,124 (89.1 percent) completed the No FEAR training within the year. During the 
FY 2012 cycle, the DOT will satisfy the regulations to provide No FEAR training to all 
employees every two years. Consequently, the DOT will report those results in the FY 2012 No 
FEAR annual report. 

IV. Description of Policy on Disciplinary Actions 

Section 203(a)(6) of the No FEAR Act requires that Federal agencies include in their Annual 
Report to Congress, a detailed description of the policy implemented by the agency relating to 
disciplinary actions imposed against a Federal employee who discriminates against any 
individual in violation of any of the laws cited under section 20l(a)(l) or (2), or committed 
another prohibited personnel practice that was revealed in the investigation of a complaint 
claiming a violation of any of the laws cited under section 20l(a)(l) or (2). 

There were four Secretarial policy statements issued in 2011 that reinforce the DOT's 
commitment to establishing a workplace free from discrimination, harassment, and/or retaliation. 
These policies advise employees of disciplinary action for engaging in discriminatory 
misconduct, and/or advise employees about their rights and responsibilities. In effect, the DOT's 
employees are accountable for their actions with respect to these policy statements, which 
include the: 

• Equal Employment Opportunity Policy Statement: This policy statement emphasizes the 
DOT determination to subject employees to appropriate disciplinary action for engaging 
in unlawful discriminatory practices or allowing discriminatory practices to exist 
(Appendix 3). 

• Policy Statement on the Prevention of Harassment: This policy statement communicates 
the DOT's zero tolerance for harassment against employees on the basis of race, color, 
national origin, religion .. age ( 40 and over), sex (including pregnancy and gender 
identity), disability, sexual orientation, genetic information, or other forms of protected 
activity (Appendix 4 ). 

• Policy Statement on Whistleblowing: This policy statement communicates the DOT's 
commitment to protecting employees and job applicants from interference or retaliation 
when making protected disclosures (Appendix 5). 

• Policy Statement on Employment and Advancement of Persons with Disabilities: This 
policy statement communicates the DOT' s strong commitment to be a model employer 
for persons with disabilities, especially persons with targeted disabilities, by encouraging 
the advancement of employment opportunities and improving the work environment by 
identifying and removing barriers to hiring, retaining, and promoting those qualified, and 
by prohibiting discrimination (Appendix 6). 
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V. Accomplishm1~nts 

A. Policy 

• This year the Departmental Office of Human Resource Management 
(DOHRM) and the Departmental Office of Civil Rights (DOCR) collaborated 
to draft a new departmental policy and procedure on anti-harassment. The 
policy and procedure provides requirements and guidance to the Office of the 
Secretary and the OAs on how to address allegations of harassment that the 
statutes prohibit. The purpose of the policy is to ensure that employees notify 
the appropriate officials immediately when harassment occurs, or to report 
any action that has the potential to become so severe or pervasive that it would 
constitute a legal claim of harassment; thus, the officials have an opportunity 
to correct the hostile or abusive conduct promptly. It is DOT's goal to 
impilement the new policy in FY 2012. 

• The Federal Aviation Administration (FAA) Office of Civil Rights (ACR) 
collaborated with the Senior Advisor for Educational Partnerships, the 
Experiential Student Mentoring Pilot Program, and the FAA Air Traffic 
Organization to develop and implement a mentoring program that targets 
hiring minority students. Through the newly created program, several 
students had an opportunity to work with the staff at the FAA Headquarters. 

• The FAA A<:R created a quality manual that combined the National Intake 
Unit work instructions/procedures and the EEO counseling procedures to form 
a Quality Management System (QMS). Civil Rights managers will use the 
quality manual to improve the processing time of EEO complaints. 

• The Federal Motor Carrier and Safety Administration (FMCSA) 
Administrator implemented a policy that requires all managers to participate 
in mediation when requested by employees. In fact, FMCSA managers and 
supervisors participated in 100 percent of mediation requests. This exceeded 
the 70 percent participation rate goal set by FM CSA' s Office of Civil Rights. 

B. Awareness 

• During FY 2010, the DOT was one of the most improved places to work in 
the Federal Government. The FY 2011 results show that the DOT continues 
to build on these impressive gains in three of the four categories of the 
survey: Leadership and Knowledge Management, Results Oriented 
Performance Culture, and Job Satisfaction. Of the 37 largest Federal 
agencies, OPM ranks the DOT 151h in employee Job Satisfaction. In FY 2010, 
the DOT ranked 20'h, and in 2008 the Department ranked 35th. This is a huge 
leap in just 3 years, and the DOT is committed to continuing this trend8

. 

• The DOT created an online tool called IdeaHub in response to the findings 
from the FY 2010 Federal Employee Viewpoint Survey. IdeaHub allows 
employees to share suggestions on how the agency can accomplish its mission 

8 In 2009, there was no employee viewpoint survey. 
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more efficiently and make the workplace more collegial. The IdeaHub 
provides a venue for employees to deliver ideas directly to the DOT's top 
leadership as well as to the other DOT employees. IdeaHub allows employees 
to submit their ideas, read, comment on, and rate ideas from other DOT 
employees. Ideas that are accepted by leadership are moved to 
implementation. Leadership also uses IdeaHub to post challenges directly to 
employees. For example, in FY 2011 the DOT implemented one idea that 
employees made, which was to reduce the number of passwords used to 
acce:ss computer systems on a daily basis, including the DOT's network, 
timekeeping and training web sites, and IdeaHub. 

• The FAA ACR staffed a booth at the Federal Aviation Administration 
Management Association conference. The booth provided an opportunity to 
inform FAA managers on EEO matters and to help improve awareness of 
EEO issues. 

• The FAA ACR and Office of Human Resource Management collaborated to 
create a brief for FAA employees on how to use the Workforce Recruitment 
Program (WRP). The brief promoted the WRP as a resource to further 
facilitate and hire People with Targeted Disabilities (PWTD). In addition, the 
team added the WRP information to the FAA Minority Serving Institution 
Internship Program to help increase the flow of applications coming from 
PWTD. 

• The FAA ACR developed a "Special Outreach Edition," newsletter for the 
Civil Rights Office Quarterly Bulletin. The newsletter provides articles on 
EEO consultations, speed mentoring, other mentoring programs, hiring people 
with disabilities, and the use of video-conferencing to conduct outreach 
sesswns. 

• During the month of June, the FAA ACR, Lines of Businesses, and Staff 
Offices collaborated to host a national EEO Awareness Day. The purpose of 
the event was to increase EEO awareness and provide opportunities to 
promote a model EEO workplace that is free of discrimination. The FAA 
Administrator delivered a prerecorded video message to help promote the 
positive influences of a workplace that is free from all forms of 
discrimination. FAA Headquarters made the video available to all the 
regions, centers, and facilities it operates. 

• The RITA developed the RITA Choice Awareness Campaign, consisting of an 
internal and external program, to help reduce formal complaints. The internal 
program allows employees to address issues and concerns that may affect the 
workplace, and provides the employee access to several options, including: 

o Ombudsman program, 
o HR grievance process, 
o EEO complaint process, 
o IdeaHub, 
o Employee Quality Counsel, and 
o RITA' s legal counsel. 
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The external program provides access to alternative dispute resolution (ADR) 
and the DOT Employee Assistance Program. Both avenues allow employees 
to discuss issues and concerns before they rise to the level of a formal 
complaint. 

C. Training 

• The DOT's Office of the General Counsel, in 2003, established the 
Departmental Equal Employment and Personnel (DEEP) Lawyers' 
Networking Group. The purpose of DEEP is to connect lawyers throughout 
DOT who practice in the substantive areas of EEO and personnel 
law. Among other things, DEEP provides networking opportunities for these 
lawyers to share information, address and discuss EEO and personnel issues, 
provide training opportunities, create a network for guidance and assistance, 
increase communication, and create unity among lawyers within 
DOT. During FY 2011, the Office of the General Counsel secured various 
speakers for the DEEP Lawyers' Networking Group from the EEOC, Merit 
Systems Protection Board (MSPB), and Department of the Navy to discuss the 
following topics: 

o How the MSPB Processes Whistleblower Protection Act Appeals - A 
View from the Bench 

o The EEOC Notice of Proposed Rulemaking Implementing Federal 
Sector Complaints Processing 

o EEOC Case Law Update 
o MSPB Case Law Update 
o Retaliation for EEO Protected Activity 
o Helpful Tips for Drafting MSPB Charges 
o Helpful Tips for Drafting EEO Settlement Agreements 
o Helpful Tips for Drafting MSPB Settlement Agreements 
o Defending Cases Involving Compensatory Damages 

In addition, a group within the DEEP Lawyers' Networking Group sponsored 
a 2-day New DOT Attorney Orientation course that included sessions on 
generational differences and employment/personnel law, which included a 
segment on ADR. This training is helpful for the Department's attorneys 
because it helps them counsel their clients on how to combat discrimination in 
the future. 

• The FAA, in FY 2011, developed new electronic training modules for the No 
FEAR and Whistleblower Protection Acts. FAA plans to have the training 
available to all employees by April 1, 2012. The new training provides job 
related simulations in order to help provide examples for supervisors, 
managers, and employees on how discrimination and harassment affects the 
everyday work environment. Additionally, the FAA ACR developed the 
following training courses and materials: 

o Workplace Harassment for Supervisors and Managers, and 
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o Understanding Your EEO Rights and Responsibilities. 

• For FY 2011, the FAA ACR developed and implemented an annual Outreach 
Plan for Diversity and Inclusion, and attended 114 outreach activities and 
events targe1ing women, minorities (with a spotlight on Hispanics), and 
people with disabilities. These events included career fairs, informational 
sessions, and professional conferences. During these events, 7,511 people 
signed up for e-mail notices about new job opportunities. 

• The Federal Railroad Administration sponsored monthly audio conferences 
for Civil Rights and Human Resource practitioners on Fitness for Duty 
Requirements and Accommodations for Psychiatric Disabilities. 

• Saint Lawrence Seaway Development Corporation (SLSDC) reports it has not 
had any informal or formal complaints in the last five years. SLSDC 
attributes this to its annual EEO/Diversity training. In addition, the agency 
believes its open door policy at the Human Resource and Civil Rights Offices 
encourages managers and employees to discuss issues well before they rise to 
the level of a complaint. 

VI. Actions Planned, Taken, and Practical Knowledge Gained to Improve the Program 

A. Actions Planned (Pursuant to Section 203(a)(7)(D)): 

1) Implement new anti-harassment prevention policy and procedures in FY 2012. 
2) Perfmm an analysis on recruitment, on board, and/or outreach efforts and 

triggers to understand the causes of underrepresentation in certain areas of the 
workforce. 

3) Strive to achieve a biannual goal of educating all employees of their rights and 
protections under antidiscrimination, retaliation, and whistleblower protection 
laws. 

4) Strive to have 100 percent of new employees trained by loading No FEAR 
training directly into the new employee e-Learning plan and to provide the 
employee with the necessary information regarding his/her rights and 
protections under antidiscrimination, retaliation, and whistleblower protection 
laws, within 90 calendar days of his/her appointment using the TMS. 

5) Provide necessary updates to the No FEAR training module and make the 
training accessible for all employees. 

6) Provide annual training to all supervisors and managers on recruiting and 
maintaining a diverse workforce. 

7) Continue to promote the concept of a centralized tracking system for Federal 
Court Cases. This system can help to facilitate the processing of information 
needed for the Annual Report to Congress pursuant to the No FEAR Act. The 
DOT could also nse the system to spot trends, emerging issues, or other types 
of information. 

8) Coordinate development of a ONEDOT recruitment plan for individuals with 
disabilities and targeted disabilities. 

9) Collaborate with veterans' programs to increase hiring of veterans with 
targeted disabilities. 
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10) In 2012, the DOT plans to review and revise the policy on processing 
reasonable accommodation requests (DOT Order 1011.1). Specifically, the 
Order will reflect changes included in the ADA Amendments Act of 2008 and 
the Genetic Information Nondiscrimination Act of 2008. 

B. Actions Taken 

• The DOCR created an automated tracking system named the Online 
Accommodations Tracking System (OATS) for tracking accommodation 
requests. DOCR implemented OATS on November 10, 2009 and instructed 
the Disability Program Managers in each DOT OA on how to enter 
information correctly. Currently, the DOT uses the system to generate 
aggregate reports and to conduct analyses. However, use of the system 
generated discussion on some needed revisions to make the system more 
"user-friendly." It is DOT's goal in 2012 to continue to improve the system 
and eliminate irregularities. 

• In FY 2011, the DOT started requiring electronic No FEAR training to be 
included within each employee's e-Leaming development plan. The process 
helps to ensure that the employees take their No FEAR training on time as 
required in two years cycles, and that new employees complete the training 
within 90 days of hire. 

C. Practical Knowledge Gained 

• Since the first year of implementing the No FEAR Act, the DOT has gained 
and continues to gain valuable practical knowledge and experience. The DOT 
recognizes the importance of a centralized database that interfaces with the 
DOCR, DOHRM, Office of the General Counsel, Office of the Chief 
Financial Officer, and the OAs' civil rights, human resources, and legal 
offices. The Office of the Secretary of the DOT and its OAs play a vital role 
in meeting the reporting requirements of the No FEAR Act. As a result, the 
DOT needs to continue to develop information system(s) that facilitate and 
automate the process of gathering and analyzing data from Secretarial Offices 
and OAs. 

• Creating an annual No FEAR Action plan helps to provide the DOT's No 
FEAR Committee with a strategic direction closely linked to the strategic 
goals and objectives of the DOT, the DOCR, and the MD-715. Doing so also 
ensures continuity with our civil rights programs. 
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A. Appendix 1: Charts 

Figure 1: Number of Complaints Filed 2007 to 2011 
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Figure 2: Number of Final Action Findings of Discrimination With or Without Hearing 

Number of Final Action Findings of 
Discrimination With/Without Hearing 

Figure 3: Top Three Complaints Filed by Basis 
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Figure 4: Top Three Complaints Filed by Issue 
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Figure 6: Number of Findings of Discrimination by Issue* 
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Figure 7: 2011 Total Number of Federal Court Cases by Alleged Violation of Law 

2011 Total Number of Federal Court Cases by Alleged 
Violation of Law 
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Figure 9: Number of Federal Court Cases That Resulted in Reimbursement to the 
Judgment Fund by Law 
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B. Appendix 2: EEO Data Posted Pursuant the No FEAR Act 

Comparative Data 2011 
Complaint Activity Previous Fiscal Year Data thru 

2006 2007 2008 2009 2010 9/30 
Number of Complaints Filed 484 475 374 349 335 350 
Number of Complainants 434 451 351 323 311 320 
Repeat Filers 34 21 23 24 20 28 

Complaints by Basis Comparative Data 2011 
Note: Complaints can be filed alleging multiple 
bases. The sum of the bases may not equal Previous Fiscal Year Data thru 
total complaints filed. 

2006 2007 2008 2009 2010 9/30 

Race 167 150 120 94 123 145 
Color 67 53 51 41 44. 63 
Religion 14 19 17 17 14 16 
Reprisal 208 150 173 132 164 199 
Sex (including complaints filed 
under EPA) 174 159 129 116 145 134 
National Origin so 51 34 21 49 38 
Age 192 162 118 104 107 125 
Disability 71 73 58 59 82 96 

Non-EEO basis 51 8 5 4 12 10 
Genetics 0 0 0 0 1 2 
EPA 0 0 13 7 5 1 
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Complaints by Issue Comparative Data 2011 
Nott: Complaints can be filed alleging multiple 

Previous Fiscal Year Data thru issues. The sum of the issues may not equal total 
complaints filed. 

2006 2007 2008 2009 2010 9/30 
Appointment/Hire 10 23 6 6 8 6 
Assignment of Duties 39 36 24 28 30 24 
Awards 15 9 16 13 18 12 
Conversion to Full-time 0 1 0 0 0 0 

Disciulinary Action 

Demotion 2 3 3 2 3 2 
Reprimand 11 17 10 18 9 11 
Removal 5 8 8 4 3 2 
Suspension 16 12 13 15 32 17 
Other 11 17 11 12 15 2 

Dutv Hours 10 14 9 7 6 7 
Evaluation Annraisal 22 15 26 19 20 19 

Examination/Test 1 1 1 1 0 0 
Harassment 

Non-Sexual 44 71 59 28 124 126 
Sexual 5 8 8 3 11 7 

Medical Examination 2 2 3 2 0 0 
Pay (including overtime) 21 11 15 16 12 6 
Promotion/Non-Selection 126 86 91 87 86 100 

Reassi11:nment 

Denied 10 6 1 8 9 13 
Directed 10 11 15 16 15 21 

Reasonable Accommodation 16 20 12 16 15 19 
Reinstatement 3 1 2 0 1 2 
Retirement 11 9 5 2 7 7 
Termination 28 23 24 22 34 33 
Terms/Conditions of 
Emplovment 29 31 13 7 9 7 
Time and Attendance 33 26 14 24 14 18 
Training 30 25 31 21 28 32 

Other 10 51 50 39 32 25 

22 



Comparative Data 2011 
Processing Time 

Complaints pending if or any 
length of time) during fiscal 
ear 

203.62 192.97 235.88 162.96 140.76 145.66 

Average number of days in final 
action sta e 56.98 152.26 110.14 92.17 56.23 51.21 
Complaints pending if or any 
length of time) during fiscal 
year where hearing was 
re uested 

205.60 124.20 235.29 162.66 143.52 154.2 

Average number of days in final 
action sta e 43.76 25.58 10.03 76.27 14.68 32.75 
Complaints pending if or· any 
length of time) during fiscal 
year where hearing was not 
re uested 

205.6 195.34 236.24 160.51 136.93 142.97 

Average number of days in final 
action sta e 43.76 215.59 175.91 116.86 83.97 68.65 

Comparative Data 2011 

Complaints Dismissed by Previous Fiscal Year Data thru 

A2ency 2006 2007 2008 2009 2010 9/30 
Total Complaints Dismissed by 
Agency 200 111 114 110 80 112 
Average days pending prior to 
dis01issal 174 160 135 61 55 41 

Complaints Withdrawn by 
Complainants 

Total Complaints Withdrawn by 
Co01plainants 17 17 32 26 19 15 
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Comparative Data 2011 
Total Final Actions Previous Fiscal Year Data thru 
Finding Discrimination 2006 2007 2008 2009 2010 9/30 

# % # % # % # % # % # % 
Total Number Findings 2 8 2 2 4 2 
Without Hearing 0 3 38% 0 0 0 0 
With Hearing 2 100% 5 62% 2 100% 2 100% 4 100% 2 100% 

Findings of Comparative Data 2011 
Discrimination Previous Fiscal Year Data thru 
Rendered by Basis 2006 2007 2008 2009 2010 9/30 

Total Number Findings 2 8 2 2 4 2 
Race 0 2 25% 1 50% 0 1 25% 2 100% 
Color 0 1 12.5% 0 0 2 50% 1 50% 
Religion 0 0 0 0 0 0 
Reprisal 0 4 50% 1 50% 1 50% 1 25% 2 100% 
Sex (including 
complaints filed under 
EPA) 0 0 0 l 50% 0 l 50% 
National Origin 0 0 0 0 0 0 
Age 1 50% 2 25% 0 0 1 25% 1 50% 
Disability 0 1 12.5% 0 1 50% 0 0 
Non-EEO * 0 0 0 0 0 
Genetics * 0 0 0 0 0 
EPA * 0 0 0 0 0 

Findin2s After Hearin2 2 5 2 2 4 2 
Race 0 0 1 50% 0 1 25% 2 100% 
Color 0 0 0 0 2 50% 1 50% 
Religion 0 0 0 0 0 0 
Reprisal 0 4 80% l 50% 1 50% l 25% 2 100% 
Sex (including 
complaints filed under 
EPA) 0 0 0 1 50% 0 1 50% 
National Origin 0 0 0 0 0 0 
Age 1 50% 0 0 0 1 25% l 50% 
Disability 1 50% 1 20% 0 1 50% 0 0 
Non-EEO * 0 0 0 0 0 
Genetics * 0 0 0 0 0 
EPA * 0 0 0 0 0 
*Data was not collected pnor to DOT's 1mplementatwn of the standard postmg format mandated by EEOC's fmal rule 

dated August 2, 2006. In addition, data not collected by Color. In previous years, "Color" included in basis 
"Race/Color." 
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Findings Without 
Hearine 0 3 0 0 0 0 
Race I) 2 66.7% 0 0 0 0 
Color I) 1 33.3% 0 0 0 0 
Religion I) 0 0 0 0 0 
Reprisal I) 0 0 0 0 
Sex (including complaints 
filed under EPA) I) 0 0 0 0 0 
National Origin I) 0 0 0 0 0 
Age I) 2 66.7% 0 0 0 0 
Disability I) 0 0 0 0 0 
Non-EEO Basis I) 0 0 0 0 0 
Genetics * 0 0 0 0 0 
EPA * 0 0 0 0 0 

Findings of 
Comparative Data 2011 

Previous Fiscal Year Data thru 
Discrimination 
Rendered by Issue 2006 2007 2008 2009 2010 9/30 

# % # % # % # % # % # % 
Total Number Findings 2 8 2 2 4 2 
Aooointment/Hire 0 1 12.5% 1 50% 0 1 25% 0 
Assignment of Duties 0 0 0 1 50% 0 0 
Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 
Disciolinarv Action 

Demotion 1 50% 0 0 0 0 0 
Reprimand 0 0 0 1 50% 0 0 
Susoension 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 
Other * * * 0 0 0 

DutvHours 0 0 0 0 0 0 
Evaluation Anoraisal 0 1 12.5% 0 0 0 0 
Examination/Test 0 0 0 0 0 0 
Harassment 

Non-Sexual 0 1 12.5% 0 2 100% 0 0 
Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pay (including overtime) 0 l 12.5% 0 0 0 0 
Promotion/Non-Selection l 50% 2 25% 1 50% 0 3 75% 2 100% 

*Data was not collected prior to DOT's 1mplementat1on of the standard postmg format mandated by EEOC's fmal 
rule dated August 2, 2006. In addition, data not collected by Color. In previous years, "Color" included in basis 

"Race/Color." 
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Reassi2nment 
Denied 0 1 12.5% 0 0 0 0 
Directed 0 0 0 0 0 0 

Reasonable 
Accommodation I 50% 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/Conditions of 
Emplovment 0 1 12.5% 0 1 50% 0 0 
Time and Attendance 0 0 0 0 0 0 
Training 0 0 0 0 0 0 
Other 0 2 25% 0 0 0 0 
Findin2s After Hearin2 2 5 2 2 4 0 
Aooointment/Hire 0 0 1 50% 0 1 25% 0 
Assignment of Duties 0 0 0 1 50% 0 0 
Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 
Disciplinary Action 

Demotion 0 0 0 0 0 0 
Reprimand 0 0 0 1 50% 0 0 
Suspension 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 
Other * * * 0 0 0 
Duty Hours 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 
Harassment 

Non-Sexual 0 1 20% 0 2 100% 0 0 
Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pav (including overtime) 0 1 20% 0 0 0 0 
Promotion/Non-Selection 1 50% 1 20% 1 50% 1 50% 3 75% 2 100% 
Reassignment 

Denied 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 

Reasonable 
Accommodation 1 50% 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 
*Data was not collected pnor to 001 's 1mplementat10n of the standard postmg format mandated by EEOC s fmal rule 

dated August 2, 2006. In addition, data not collected by Color. In previous years, "Color" included in basis 
"Race/Color." 
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Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/Conditions of 
Emplovment 0 1 20% 0 1 50% 0 0 
Time and Attendance 0 0 0 0 0 0 
Training 0 0 0 0 0 0 
Other 0 2 40% 0 0 0 0 
Findings Without Hearing 0 3 0 0 0 0 
Appointment/Hire 0 1 33% 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 
Disciplinary Action 

Demotion 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 

Other * * 0 0 0 0 
Duty Hours 0 0 0 0 0 0 
Evaluation Annraisal 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 
Harassment 

Non-Sexual 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pay (including overtime) 0 0 0 0 0 0 
Promotion/Non-Selection 0 1 33% 0 0 0 2 100% 
Reassignment 

Denied 0 1 33% 0 0 0 0 
Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/Conditions of 
Employment 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 
Training 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

" *Data was not collected pnor to DO f's 1mplementat10n of the standard postmg format mandated by EEOC's final rule 
dated August 2, 2006. In addition, data not collected by Color. In previous years, "Color" included in basis 

"Race/Color." 
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Comparative Data 2011 
Pending Complaints Filed in 

Previous Fiscal Year Data thru Previous Fiscal Years by Status 
2006 2007 2008 2009 2010 9/30 

Total complaints from previous 
Fiscal Years 688 609 718 668 474 597 

Total Complainants 513 237 561 534 349 351 

Number complaints pending 

Investigation 276 101 85 69 86 75 

Hearing 295 251 85 236 288 325 

Final Agency Action 60 46 68 24 28 109 
Appeal with EEOC Office of 
Federal Operations 1 2 1 1 72 88 

Comparative Data 2011 

Complaint Investigations Previous Fiscal Year Data thru 

2006 2007 2008 2009 2010 9/30 
Pending Completion Where 
Investigation Exceeds Required 
Time Frames 50 79 41 33 21 23 

This page was last modified on March 19, 2012. 
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C. Appendix 3: EEO Policy Statement 

THE SECRElAH~ Of 1RANSPORTATIOO 
1NASHINO rON, O.C. 205Qa 

Octob•r 0~. 2011 

Th~ LJ.S. DepatunerH \1fT1·.an:;ptH1oliL)rt "''·ill mointoin a fth)<lcl l'ede:ml \'t(tJ"k e~'lrih'1iunc:nL Lhal i:1 
fr..::.:: nf di;:;i~ri1ni11ation. \\'c v..·ill c£Jsurr equal cinplo:rin..::nt opporruoity for cinplcycc; and 
~p~'rlicflnrs for c.·:inplcJymc..::nt, n'®'.trdlrss Qfrt11t•c. color .. ruttit1rutl 01igin. r~ligion. sex (including 
-p:r.;,::gn;anc;y ~ind ~1;nd,;.."T ida.:n(ity). gl.-'11Clic inlOnn~t.lun, .llgi;. (40 and "''"''(,."T). 1.F~i.l:iility, l'!i.:l(.1,1~d 
orimlillinn, or proli:=clt=d <tt;Lh·iL)". 

lam committal to tosterjJl._g tlu·oup,11 ettectiv~ outrli!actl~ re..:-ruitment~ h.i.L·ing~ Md c:111pJoyee 
J.;::vclopmcnr J.ll. inclus.i\'C v.·or.kforcc· tll.-Dt" ri:':flccts Amelie.a ·s diversity. \Ve \Vill c-0ntin1Jc to 
identify tmd cli1nllu1lc bmiicr~ IL' cqu~ll cmpll:ly111t.-"Ill Ll11Jllrtunilics fGr individutt1s \'i.·ilh 
,J.is.11.biliLit!s. ant.I group!> wlU• 11 luw partii.;ipldluri nd.c L)f ~1np1U)'Tr!t:Tl1 in lhc:" ~.~1HTlf(•rc~- rqual 
oppo11ur1i1>·, e:"!.cluili\·e orur1k1. ..... ·ftd l':iClh L)r' pr'ejudice, to 'L\·Ol'k and od .... unce ha.~t:d 1.1.pt1n metit i~ 
the la~' and not an option. l als<1 .,;xpc..:t 01ll 1uana~crs. 01nd supcrvi~CJrs. tQ cn~n~ th01t (IW' 
crnplo::i..-ccs r.rr gi ''en rq11-:tl opportunity for tTII ining <ut<l c::uc;;or dC'\·cLopmcnt pRlgrl'!rnsi 
prun101,.iun'i, ~n .. ·,~1n~1:1 an~.l r.:;:c\l~"11ili\1n1:1. and oth.;,...,· KpJllic:ubli: l'i1,;nclit:t ~nd privil;.-:gi;s. 1)r 

einpl11ymml. 

The l)epartment ~'ill entbrce zero tolera1:i.:e of djscri.tni.nati(Jll in the ~'"Ori.cplace. V1olntion:; ot"tl1e 
lriw PIC'lhibiti~ iJnla~rf1.1l d iscrin1irmtion pmctic.:s ~·ill result iu. apprc-priatc di:1ciplina1:y action~ 
~gnim• uit'cn~l.1"'!). up u.1 ~1n<l including Ji~n~:i:ul. E1npl-u)·i:.~;.:3 who bclic\·;,; th;.:y h~....-c: \l(..'\.1) 

?<Uhjea.:k'tl lcl unJu. .. v(Ul tli:-.1.:rirnirn1ti(1n, HubjC1:~ lo r-1::prii'!1:1.l Ji.rr 11ppl,!-iing tli:..L:1;rr1inu.tiun 111 lht: 
ap;erir,;~·, 01· hintlered frorn pnrtkipclling in Lhe ernpl(l.~:mer•L di::.cfi1nintiLin11 Cl)1np-lnint pft)I'.:~~ ilrt
oJl1COtlr3.g..::d ro contact thciir {)ft1cc oJf CivU Rig,hts r.-r the LJcpaltnlcntal (Jfticc CJf Civil Ri~hts. 

I .i;~ tlf.I m~1lnt:1ln (lllr con1mi1·mc,..'11I ]..() fo1:111.-rin~ !V"1 ~:-ci;:i;:lli;:nf ...... (irl r,..'11\·irorn11(,..-nl 11·-i;c of" 1.1nl~:i.\\·h11 
c.li!!o(,Timinatii~l- A11 ernpln}r:xi; mu:.; I L.:omplj· '1-\·ilh c:qu~I t:mp111y111cn1. orr(rrluni1.y prin~;ple:.; a:.; 
\1.~ L~rtOrn' r:h~ nepatt1nent';; Uli~ion. 

Ruy LuHuud 
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D. Appendix 4: P1·evention of Harassment Policy Statement 

THE SECRETARY OF TFIANSF>ORTATION 
WASHINGTON, I) C. 20590 

O.Ctober 03, 2011 

Tht: lJ.S. 11~rlmc:'111 (lrTr.ilTI!ip11rlld.lLm i;.. L.:ommith:d lo #'t:'TI.1 lnli:runet: l(,T h.u.r.tSl'imc:'lll n11 lhe 
ha~i!=. of l<l.C~ colf)f, national origin. religion, ~ (itidudin~ pregnancy and ,g.iender idi!!nrity), 
,p,i=nei:k: intbrn1ation~ a~e- (40 a.nd over), disability~ saxua1.orientation. 01· protected "cti'i.·ity. 
Haras:smC".nt in this contc.'\1: ls dctlt1cd as c-0nduct clutt is so offcnsl vc a5 to create :i •·vork 
li,,..LlVironm"'11.l th.~l H rctll)t.mabl.;.": pcr!)oo wvult.I con:i.id .... ,. inl.imiduling. hti~tilc. or oIT~ruh·i: ... ~ 
So:.:rt:lury uf Tnm:o;port.ali4m~ 1 .!:ltU ~•rr1111ill.i!d lu L)Ur lontz:-: .. 1un<ling p1,I icf 1.hal hw:llil,.,Tn~nt \\·ill n<t1 
he liJIC"f'l.)Led l'lrldtnu~t not \'1c~ur. 

t.1~1pJoyccs 'L".'ho bclicvi: th.!\t th;:;y hfl\'t" been 11k-:tin1s of b.anu;.Ofment mfl}'. \~,:ithout fc~r ofn::pri')Mt 
;r;~k tht:: inim.;di<:ilc ~;:i!:'i!!-1.i:in.;,::i; <.ll" ~ m~:;t.gt;.'1ni...-'Tll l)l'lich:i.l QT lhcir Qfli1,:c olhl)mHJ"I n:l'lO\lrt:C~. 
f.1·1Jl lnyet::-. ulo;n c.un i.:rrnl.;u:l .i.ITI equul ~1111' T U)1l1 ~nl tTpurlunit y t.:uun:o.i:: 1nr <lT Lh t:ir {)ITi~ ()r (~hoil 
Rlgh~- I exp~c a 1na.nager or ~lljh!:rviw.r 't\'lK1 l~ecnnie~ a\\:a1·e r1fhar-a~f01nen1 m take immediate 
ru1d ripproprjate- corrective acrion to ensure tlmt the hM"assment stops and does noi: recur. 
Vloh1ticins o.ftbc !a'v prohi.~iting hamsW1cnt c-.r Yio!ario113 ofthls poliC}' -,.,·ill rc:sult in ;;ippropriat...::: 
11.\iS(.;iJJlinury uc.Lion~ Ul§:'lin~L th.;; 1..'ffi.;ndi,;Th\. up. tv ('lll<l incll1Jing <l~mi~1l. lbi':I. ~1lw inch1\k~'i ~~ 
'l-\'hi:rrc" u m.ar1~gt:r or l'illp~vi!-4N" ~hc1ulJ. h.!:tvt:: knc11.+·n ::ihout thi::: hu.ri.Hi~ITienL anJ. f:U.iled lo tuki::: 

pr<tmpL 11nd .app~t~pl'inte 1.::<1r1~Li,·e- w::lion. 

1 ain (.'Olllll'.littoti to pro\:ii;,i:ing l!I ~.,:orkpJacc free"" fri0n1 h~rassin<.·nt "Lvh.:.·:rc c"·cry cmpl()yc<.· ls n·;;"tcd 
...... ·ith n.;l:\pi;:r;I ~111d digni1.y. l C!!;p;.::1,:t ;,:~h .;..'Tnpklycc W jr>in m.;; in c,.."11~\lring•• h~t1!:'oll1C*'lt-'1-i;r; 
\.\"ClrlJll.ili.:e lhruugh i:::ngu~rin~ ln concl1.u:.l Lh.i1 is C:(1n..;io;k:nt. v,.·ith lhl~ polit~y of 1'~1- 1r,ler.ini.:e l(lr 
hara.~s1nent. 
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E. Appendix 5: Whistleblowing Policy Statement 

THE SECRETARY OF TRANSPORTATION 

'NJ.SHINGTOt... D.C. 20590-

Octobor 03, 201.l 

Pit1lk)' St~t-:ment on \Vhidlli!'bl4.~~-;n~ 

TI1~ U.S. Di:,..-p;;ff(m;,:nt (ifTn111~p.orlUlo11 fa. i.;(immitli.::d to proll!clins curr\.."Tlt ;;1nd •U.nni..:r Fcd1,."1".lll 
o .. "tflloyei::~ ~»id jt.lh i:II'f'lk~ml-; li·nrn inl~{i:n:l"lcC' mul 1-c1illiai.itm "l.\·hen mu\i11g prn\1::1,;.\i::cl 
discl~1:'illres, or ''·whi~Ilthk•\ll'·ing,,, \\i'lich indude~ pl'o·vidin,g intf:.rmatil:in rel3ted [()a violati0n ot' 
lA\\\ rule, or reP.-ulat1on; f;.1~>65 1nbni.:1.nrip,ement g.i·os.3 WAste- of funds; au abuse of autl10L'i~·~ or a: 
substruitial ond :;pcdfic dallgcrto µubllc hoalth or safety. The \1.'hlstlcblowcr Protection Act of 
1989 JJf<>ICCLS m~i•i<IU"'' ··•h<> "1'''rL Fcoc·rnl llg<ncy mi'cun~uct The Dc1J"Illt1"'1l "ill inili•I" 
appl"opriuti::: acLi11n;r1 UBftH1sl ra:r('nsil:ile pt:rM:rnf; \~·11<1 1.alct:, lhre11111..e1'1 lo Lule~. or fllil L1t llllt": a 
pier!;.4_1nnel ocliot1 with l't-~p1!el Lo cuiy ert,plo~e:e or appli~n1 11ei:Ouse l)r an~· prtltectt-d di~cll)SLU-e 
ofinfonnation. lri 2002, th..:: ~otiticar:io11 aru.:I i't'c:dcral E111pll'J}t::~ ,.\ntidis:i.::ri1uination .and 
llcm.lfotion Act fC\o Fb,'\K Act) v•;~s cna~'t('"\1 to 1nak.;:: t'lll .l.;::dcral a!:,'ffi\.~U:s Ciol...'<'ou1mtblc fur 
\•iQl:;1li~1n~ of i:inhdit11,:riTI1inalion ~noi,l ""'•hig~ld;il{l~'l.-'T P'T(llCCli(~n fo'-'·f.1. 

The l)epa11mient will fl(J.t u·1lerar:t \Vl1is.ttiel1lo'\\'<er reprisal. 1 .l!"gitilni31to di:c.cl~tll'e <it' information h)' 
etnployiee& is ~o ill\•J.hmble resource t:Cr the O\'eJ.'sip,ht of gm:ernJnerit opa·:nion:s, ·1·heret01-e. it is. 
my cx.pixtatlo11 :-hat. cmployt.cs arc a blc to report t!J...::s.:: inattc.ra contid cntially to th~ Dcpnttwctlt~s 
Offi(,_1C ofin~pcc.Lur Gcru.:rul, Lhc U.S. om~..: -ui' Spi..'>i;lul C-t>UD!:i.:..~1. Ql" ~IP'P'f4.lpri.t11C lllHn.<t.g;,:tn'..111.l 
~,fiici.ali... Anyone ~\·hct inLt:rf~~~ .. ,_·ilh 01·reluliaLC's ..i.g11.in.;L any L'Lrn-ent OT runner erupl1•)'Cl"' l)['" jnh 
appliieor~t rrioking a prol~L~ di~IOF--ul'e ""i]I ht- ~ubj~L k"t apf,r'-L)pri1Jle di..;(:iplinary .a..::til".lrl. 

J AJ.n C.'Ollllnittr:x.1 to r:i'1lnmlning the ll\~ptntmcr"lt's role 81) .t1 F::dcr.:d ;.~,grucy that ocspcc..'ts the rights 
of curr1,,.T1l ,:.iTid li:mnc,.."T" f C4.l~n~l {,..,nrl~1.yr .. 'Ct;. t>T ji:fi :.ip-plic,:..,'tnU!. r..i:1 fl::li~ lc;gi~lnHU..C l.!('n.:.:cm">- v.·ilhuut 
i"t:-u oi"rcpTis;l1. { }llik e~·CTy•mt: IA• jt'.1111 me;,, imp\crni::n'llrig :mtl (,.(,TITITillmit:lding lhil'i -impi.,:r1;.1nl 
policy. 

R.uy Lal Jood 
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F. Appendix 6: Employment & Advancement of Persons w/Disabilities Policy Statement 

THE SECAETARY OF TAANSPOflTATION 

WASHINGTON, D.C. 205~ 

October 03. 1011 

Pulie~· Statement OH P.mplo,.·ment Jlrttl .4.d'1Hnl!em&.-nt or 
P~r.!lon~ \"Vitia Ol.iahilitiC!ii 

I an1 011nmiffi"Al to riaking I11e L,S. niepartmenr Clt.Tran:t.portatit1n ([)ClT) a 1no&el e1nployer (tf 

~l'S-ous ~·ith -disa.biHties. es~cialJy thosoe \Vith se\·ere d1sabilitie:s: rete1·red to as "1t'lrgete..:l 
dlsabilitl-cs..·• Let us coutinll(: tc c.n.b.J.u.cc. 3.CC..::ss for cm1>lC1}'Cl:'S •rviili dis~bilitlcs. 

\\~~ v,.·111 L'(lTJlfl'ly \\•ilh Si:=.;;.Lit111 50 I of th~ Rt:huhililution A;:L nl 1973, ll'i l:lTHtn~ .,..,.,hii;.;h prohibits 
Federctl a.gen..::ie~ frl)rt~ di'1!::1"in1in.J.Ling agciin~l qualified indi\oid.Li:::t.ls. with di~mhilitit:~. Th~ 
LJi.::pal1illCllt WiJI prf.iVidc hidog, pJaCClllCOtr a1td i.liJ\'3.llCJ::1n..::nt ~"Jf.lf.10 .. ntnitk:~ r'OJ' P-,::f:\oJllS Vlich 

di~biliric~. ViolatioL1& of this fa,. ... V••ill result in appropru.tc: dis<.~iplhUlt)' :::it':tions ~gainst the 
ofi~·ndi.~. up l.<.1 and inl.!ltiding cli!'l1nii:;jjti,l, 

The Department '?i.•ill concinue tn ide11tify and renH'l'Ve illl)0 harrier.; ti' lli1·ing,, retainill.Q... af\d 
.Pl'OU1otiug p-er5oJ:is ,.,·ith <lis..:ibiH"des. :\ll depaitmental organiutjons y,.·jll work v.rith their oUlcoes 
of human rosomocs ill C>tl troa.cb c:fforts to provide crnplo:ymcnt and intcrushlp opportunities to 
JX.."Tsum; ,,..,·ith o1.lis.:-.biJitic!;. • .;;spci.:fally Uu>sc wilh t.-u:gi.:t\..-d di~ubilitii.:~. J.ly plcdgi:tl iiUpp(1r1. fur a 
rninirr1u1n 3 pcrt.'t!nl hirin;~ goul lt>r inJi,·iLluuls ,...,ith Lm>eo;:tt!d di~ahilitie.-1 r~rrrninr; applic:.11.bl~ tu ull 
[)()T ~tg11tlir:ution!-.. 

1 cxpc'-1 C?r'cryunc to .._.,.C"rk as a t.;.":!\m to identify~ rcp.J-rt. tlnd rlimll11:1rc: b1uricrs tCt the c:1uplo:-,'1D.;.::11t 
oi"f,(,.T~ol.lTill \1,:i1,h .:.ti~*'bilil.i>!~ .. \'h(,,"Til.~\-1,.T th.;;y tP'\:! diS4,'.!l)IYi.'n>:J. Giiid~n1,:c ol.lTI ho\\' ltJ- h~ndlc TC~IUi.i!:llJ!. 
lttr rc:tL-.ITTtihle t1.1..:-e1rrnmnlla1inn 1-:·~ C111J1lnye~~ 1md ~pl(l}'lllenl u!111lit:.<1111..., il'i t.:rn1u1i11~] 111 Of)T 
()f~I" lfl 11.1, <•Pr'<lcedt.1~~~ tOr rroc:ii:!iisi11g Reas...""tn;ihle Aocom1nt"ldation Requef.l.G by .-\111)li..:a11tF-r 
and .Employees '"-'irh Ois~bilities" (av.-H.-bJie on the-llepartnient's \\'eb site at http:..':\~ . .,,,,.~'. 
dotcr.o::,t.dot.g-o-.,,.), 

Ray l...alloud 
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U.S. Department 
of Tronsportalion 

· Ollke ot the 5ectelary 
ot Transportation 
Departmental Office of Civil Rlgh'5 
1200 Nelli Jel'say Awnue SE 
Washington DC 20590-0001 

W78-109-S35 

The Honmable Jacqueline A. Berrien 
Chair, u.s Equal Employment Opportunity Commission 

131 M Street, NE FO\lrth Floor, Suite 4NW02F 
Washington, DC 20507 

$0640~ 
:.. 3 ,,, :'~ 1:; 

.¥0,1e~ • ··'· ~·:.'; 
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PERSONNEL AND 
READIN~SS 

UNDER SECRETARY OF DEFENSE 
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WASHINGTON, D.C. 20301-4000 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Chairwoman Berrien: 

Enclosed please find a compilation of Fiscal Year 2012 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

If you have any questiom. about this submission or require more information, please 
contact Mr. James Love at 703-571-9331 or atjames.love@osd.mil. 

Enclosure: 
As stated 

Sincerely, 

Clarence A. Johnson 
Director 
Office of Diversity Management and 

Equal Opportunity 
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INDEX OF DoD COMPONENT FYll NO FEAR REPORTS 

Component: 

• Army & Air Force Exchange Service (AAFES) 
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• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DF AS) 
• Defense Human Resources Activity (DHRA) 
• Dt::fense Intelligence Agency (DIA) 
• Dt::fense Information Systems Agency (DISA) 
• Defense Logistics Ag1!ncy (DLA) 
• De:fense Media Activity (DMA) 
• Department of Defense Education Activity (DoDEA) 
• Department of Defense Inspector General (DoDIG) 
• Defense Security Service (DSS) 
• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
• Missile Defense Agency (MDA) 
• National Geospatial-Intelligence Agency (NGA) 
• National Security Agency (NSA) 
• TRJCARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services Lniversity of the Health Sciences (USUHS) 
• Washington Headqua1ters Services (WHS) 
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DEPARTMENT OF DE:FENSE 
DEFENSE SECURf'TY SERVICE: 

27130 T£•EGRAl'ff ROAO 
QUANTICO. VA 22134 

DEFENSE SECURITY SERVICE 
FYI I NO FEAR REPORT 

Reference: 5 CFR 724.302 

l. Number of cases pending or resolved- 13 

2i. Status or disposition- 2 Pending Investigation, 2 Pending He<1rings. 3 Pending 
Final Agency Action, 0 Closed bec<1use complainant requested complaint be 
heard in District Coun. U.S. Attorney filed motion to dismiss 

2ii. Reimbursement to Judgment Fund -0 
2iii. Reimbursement for Attomey Fees -0 

3. Number of employees identified in #I disciplined -0 

4. Final year-end data posted IA W EEOC regulations - NIA 

5. Number of cases in federal court for disciplined employees -0 

6. Agency's policy for disciplinary action for conduct inconsistent with Federal 
Antidiscrimination Laws & Whistleblower Protection Laws -0 

7. Below is a summary of the DSS Federal employment recruitment and 
retention program: 

• The OSS workforce increased by 1.4 percent ( 12) employees. from 873 in fY 10 to 
885 in FYI I. 

• Sixty-one percent (536) of the workforce are men and 39 percent (349) are women, 
an increase over las1 year's total of 530 <1nd 343 (percentages are unchanged). 

• The combined reprcsenta1ion of women and minorities increased in number and 
percentage from SI percent ( 446) in FY I 0 to 52 percent ( 460) in FY 11. 

• White females, Hispanic males and females. Native Hawaiian or Other Pacific 
Islander fem<1les. American Indian/ Alaskan Native males arc underrepresented in 
comparison to the national civilian labor force. 

• Fifty-nine percent (522 personnel) of the total workforce occupy GG I J-15 positions. 
Of those. 68 percent (354) are men and 32 percem (168) are women. Personnel who 
identified themselves as Hispanic represented 1.5 perccn1 (8) of the total population 
in the GG 13-15 grades: those identified as Black. I 4 percen1 (73); Native 
Hawaiian/Other Pacific Islander. 0.2 percent (I): American Indian, 0.8 percent (4); 
Asian. 4 percent ( 19); and individuals who identified themselves with two or more 
races represented 4 percent ( 19). 



• The total n11mbel' of Senior Executive Service employees in the agency is I 3. Of 
these. 76 percenr are male (IO) and 24 percent ;ire female (4); 76 percent (10) are 
identified as White. 23 percent (3) are identified as Black and I percent (I) is 
identified as 2 or more races. There is no representation of Hispanic. Asian. Native 
Hawaiian/ Other Pacific Islander, American Indian/Alaskan Native, or two or more 
races in the DSS SES ranks. 

• The 101.al number of employees who identified their disabilities as a ·'targeted 
disability'' according to Standard Fonn 256 is 0.1 percen1 (I person). This number 
decl'eased from 2 in FY I 0. 

8. Judgmen! Fund reimhursement -NIA 

9. Agency written plan to train employees about rights and remedies available 
under 1he Antidiscrimination Laws and Whistleblower Protection Laws. 

The EEO Manager delivers the 
No Fear Act Training to all new employees. 

For the FY 2012 year all employees will complete an hour long online course 
from a vendor entitled No Fear Act. Compliance to this requirement will be 
tracked and moni1ored. 
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DEFENSE LOGISTICS AGENCY 

HEADQUARTERS 
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MAR 2 3 2012 

MEMORANDUM FOR PRINCIPAL DIRECTOR OF DIVERSITY MANAGEMENT 
AND EQUAL OPPORTUNITY 

SUBJECT: Defense Teclmical Information Center (DTIC) Annual No Fear Report to Congress 
Fiscal Year 2011 

Attached is the DTIC Annual No Fear Report to Congress for Fiscal Year 2011. The 
report is being submitted to your office in PDF format in accordance with your email instruction 
dated February 27, 2012. 

If you have any questions, please contact Ms. Renee Harrington, Equal Employment 
Specialist, EEO Operations Division, at (703) 767-1112. 

Attaclm1ent 

/,////_ I_, t ii 

Pti~~EPPERLE 
Staff Director 

EEO Operations Division 
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EXECUTIVE SUMMARY 

The Defense Technical Information Center (DTIC) is a civilian agency and a Department 
of Defense (DoD) Field activity within the Under Secretary of Defense for Acquisition, Technology, 
and Logistics (USD (AT&L)), reporting to the Assistant Secretary of Defense (Research & 
Engineering). DTIC is located at Fort Belvoir, Virginia, and headed by an Administrator who 
oversees all the center functions.  DTIC is the premier provider of DoD technical information.  
DTIC provides the centralized operation of DoD services, databases, systems, or networks for the 
acquisition, storage, retrieval, and dissemination of Scientific and Technical information to support 
DoD research, development, engineering and studies programs.  DTIC has leading edge 
expertise in hosting Web sites for other Defense programs and manages ten (10) Information 
Analysis Centers (IAC) which help customers locate, analyze and use scientific and technical 
information in a specialized subject area.  DTIC serves as a vital link in the transfer of information 
among DoD personnel, DoD contractors and potential contractors and other U.S. Government 
agency personnel and their contractors.  DTIC provides direct information support to the 
warfighter, leverages the multibillion dollar investment in DoD scientific and technical research so 
that it can be used by citizens at large; and prevents unnecessary or redundant research from 
being performed at taxpayer expense.  For more information, please visit the DTIC Web site at 
http://www.dtic.mil.    

   DTIC’s workforce is less than 300 employees.  

 The DTIC has an inter-service agreement with the Defense Logistics Agency (DLA) 
Equal Employment Opportunity (EEO) Operations Division, (DO-S) to administer and ensure the 
Agency’s compliance with the laws, regulations, policies, and guidance that prohibit 
discrimination in the Federal workplace based on race, color, national origin, religion, gender, 
age, disability, or reprisal.  The DO-S office is primarily responsible for encouraging resolution 
and processing of EEO pre-complaints and formal complaints, in accordance with applicable 
Federal EEO laws and regulations.  In addition, DO-S is responsible for ensuring that 
employees are trained in EEO and the Alternative Dispute Resolution (ADR) program.  The  
DO-S office issues policy; provides information, guidance and leadership to DTIC’s managers 
and supervisors in implementing EEO law and higher-level EEO directives throughout DTIC.   
  
 DLA’s Corporate EEO Office is primarily responsible for preparing final decisions for the 
DTIC Administrator; ensuring that the Agency is in compliance with the requirements of Federal 
EEO laws and regulations.  
 
 The following requirements are provided in accordance with 5 CFR Part 724, 
Implementation of Title II of the Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002 – Reporting and Best Practices 
 
  



Subpart C- Annual Report §724.302   Reporting Obligations 
 
 
(1)  Federal Court Cases 
 

  In FY 2011 DTIC did not have any cases pending in Federal court. 
 
(2)  Status of Pending Federal Court Cases 
 

 In FY 2011 DTIC did not have any cases pending in Federal court. 
 
3)  Number of Employees Disciplined – Federal Court 
 

 In FY 2011 no disciplinary action(s) were taken, as defined in §724.102 of  
Subpart A.   
 

(4)  Final Fiscal Year-end Data - Discrimination Complaints 
 

  Formal Complaints Processing:  DTIC timely posted and prominently displayed a link 
to the No FEAR Act data on its main website wwwdtic.mil not later than thirty (30) days 
after the end of each quarter during FY 2011 that linked to the Department of Defense. 
DLA provided EEO services to DTIC during Fiscal Year 2011.  DLA posted EEO data in 
accordance with the requirements under Title III of the Notification and Federal 
Employee Antidiscrimination and Retaliation (No FEAR) Act of 2002 (P.L. 107-174). In 
FY 2011, DTIC had no formal EEO complaint of discrimination filed.  (Appendix C) 

 
(5)  Number of Employees Disciplined – Federal Court 
 

 In 2011 no disciplinary action(s) were taken in accordance with Agency policy. 
 
6)  Agency Disciplinary Policy 
 

 The Director, DTIC, has issued a policy statement that reinforces DTIC’s commitment to 
establish a workplace free from discrimination, harassment and retaliation.  The EEO 
Policy Statement emphasizes that DTIC employees are accountable for their actions and 
discriminatory practices will not be tolerated at DTIC dated May 23, 2011.  (Appendix A 
and B) 

 
 The DTIC has an inter-service agreement with the Defense Agency  (DLA) and General 

Counsel, therefore, DTIC uses DLA Instruction- Maintaining Discipline dated September 
15, 2009, (Appendix B)  

 
 

(7)  Data Analysis in Compliance with 29 CFR 1614 Part F 
 

 (i)    Examination of Trends:  No formal EEO complaints of discrimination were filed in 
FY 2011 represents less than 1% - 0.00% specifically – of the DTIC workforce (205 
employees).  No significant trends are identified in regard to the percentage of 
complaints.  

 



 (ii)    Casual Analysis:   DTIC had no formal EEO complaints of discrimination  
      filed in FY 2011. No casual analysis can be done. 

 
 (III)   Practical knowledge gained through experience: Due to the lack of complaint     

                    activity, no practical knowledge through experience has been gained. 
 

 (iv)   Planned actions to improved complaint or civil rights programs of the 
agency with the goal of eliminating discrimination in retaliation in the workplace: 
Exploring training opportunities which will include information in elimination any      
retaliation discrimination that might exist in the workforce. 
 

(8)  Agency Budget – Judgment Fund Reimbursement 
 

 In FY 2011 no adjustments were made to the Agency’s budget for reimbursement to the 
Judgment Fund. 

(9)  Federal No Fear Act Training Requirements   

   DTIC has complied with the mandatory requirements of the NoFEAR Act by providing 
written notice “to all of its employees, former employees, and applicants for Federal 
employment about the rights and remedies available under the Antidiscrimination Laws   
and Whistleblower Protection Laws…”   

 
  NoFEAR Act training has been revised and implemented with the organization. 

 
  The biennial training requirement for the entire workforce will be executed again during  

             FY 2012.   
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Defense Logistics Agency Instruction 

  

 
DLAI 7106

September 15, 2009 
J-13

 

Maintaining Discipline 
 
References:  Refer to Enclosure 1. 
 
1.  PURPOSE.  This Instruction establishes policies and procedures by which Defense Logistics 
Agency (DLA) will maintain discipline of its civilian employees through good supervision and 
personnel management practices, resulting in motivated employees who conform to acceptable 
standards of conduct. Our customers will benefit by being serviced by employees who are self-
disciplined and sustained by a firm and just leadership that practices fair and equitable treatment 
of all employees. 
 
2.  APPLICABILITY.  This Instruction applies to all competitive and excepted service 
employees of Headquarters DLA and DLA Primary Level Field Activities (PLFA) and all other 
Federal activities serviced by a DLA Human Resources Center (DHRC) according to the terms 
of the applicable servicing support agreement. This Instruction does not cover Senior Executive 
Service members. Separation of probationary employees or employees serving a trial period is 
not covered by this Instruction. If there is an applicable bargaining unit agreement, and a conflict 
arises between this Instruction and the agreement, the provisions of the agreement prevail. 
 
3.  POLICY.  It is DLA policy that supervisory and management officials initiate disciplinary 
action for just cause that will promote the efficiency of the Service. No action shall be initiated 
until an investigation of the facts and circumstances has been made. Where an offense is minor 
and correction can be accomplished through counseling, closer supervision, or an informal 
disciplinary measure, formal disciplinary action need not be taken. 
 
4.  RESPONSIBILITIES.   
 

a. The Director, Human Resources, will provide broad policy guidance on employee 
conduct and disciplinary matters. 

 
b. The servicing DHRC staff will provide technical advice and guidance on 

employee conduct and disciplinary matters. 
  

c. The Heads of the DLA PLFA and all other Federal activities serviced by a DHRC 
will implement this Instruction and assure that supervisors are familiar with the requirements and 
can properly carry out their responsibilities as outlined in this Instruction. 

 



d. The servicing team of the appropriate DHRC is responsible for advising and 
guiding management in disciplinary matters. The team must also ensure that management 
informs employees against whom disciplinary actions have been proposed or taken of such 
matters as the right to reply, use of a reasonable amount of official time to prepare and present a 
reply, and the appropriate appeal or grievance rights. 
 

e. The authority to initiate disciplinary action should be delegated to the lowest 
practical level of supervision consistent with good management. Normally, this authority will be 
placed at the first level of supervision where the full range of personnel management 
responsibility is exercised.   

 
f. Final decisions to suspend, to demote, or to remove an employee will normally be 

made by a supervisor one or more levels higher than the supervisor who proposed the action. The 
supervisor will work with the servicing DHRC, Employee and Labor Relations staff, to construct 
the action. The charges, specifications, determination as to how the proposed penalty was 
derived (analysis of the Douglas factors, see Enclosure 2, section 3h (2)) and the employee’s 
rights will be detailed in the proposal notice (see Enclosure 2, sections 3c (2), 3c(3), and 3c(5)). 
The employee may reply to the deciding official who is named in the proposal notice (see 
Enclosure 2, section 3c (3)).  After the reply period has expired, the deciding official will provide 
a written decision letter to the employee. If applicable, the deciding official’s decision letter will 
detail the employee’s grievance or appeal rights (see Enclosure 2, section 3c (9)). 
 
 
5.  PROCEDURES.    See Enclosure 2.  A flowchart is included at Enclosure 4 
 
 
6.  EFFECTIVE DATE.  September 15, 2009. 
 
 
ENCLOSURE(S)  
 
 
  



Enclosure 1 
References 

 
1.   5 U.S.C. Chapter 75, Adverse Actions 
2.    5 CFR 752, Adverse Actions 
 
 
 
  



Enclosure 2 
Procedures 

 
 
1. General 
 

a. When misconduct occurs for which disciplinary action is appropriate, all of the 
pertinent facts and circumstances of the situation, including the employee's account of the matter, 
should be carefully investigated.   
 
             b. Disciplinary actions should be initiated as soon as feasible after the facts 
and circumstances of the offense have been investigated and such investigation indicates that an 
action is appropriate.  If there is likely to be a significant delay in making a determination 
whether or not to take an action, the concerned employee should be advised that action is being 
considered, and he/she will be informed of management's determination as soon as possible. 
 

c. In determining to take a disciplinary action against an employee, management 
must prove by a preponderance of the evidence that the employee is guilty of the offense and that 
the action taken against the employee is a reasonable exercise of management authority and (for 
suspensions, demotions, and removals) will promote the efficiency of the service. 

 
d. The fact that the employee has done something wrong does not in and of itself 

mean there has been an actionable breach of discipline.  For a disciplinary action to be 
appropriate, there must be a nexus between the offense and the efficiency of the service.  
Management must be prepared to demonstrate this nexus when taking a disciplinary action. 

 
e. All disciplinary action letters must be reviewed by the servicing DHRC before 

they are issued to ensure there has been an adequate inquiry into the incident that forms the basis 
for the action and that actions fully conform to regulatory requirements.  The servicing DHRC 
must also confirm that disciplinary actions and attendant matters meet negotiated labor 
agreement provisions, where applicable. 

 
f. An employee confronted by management with a potential disciplinary action may 

voluntarily request a demotion or reassignment, or may voluntarily retire in lieu of said 
disciplinary action.  Employees are free to initiate or request such actions at any time.  However, 
in the context of a potential disciplinary action, a resignation, optional retirement, or demotion at 
an employee's request may be an adverse action if it is obtained by coercion, duress, time 
pressure, intimidation, or deception.  An action requested by an employee under this 
circumstance is voluntary only if the employee has freedom of choice, a reasonable period of 
time in which to make that choice, and the right to set the effective date.  In discussing such 
"voluntary" actions by employees, management must make it clear that the decision by the 
employee is entirely at his/her discretion. 
 

g.  If management decides to offer an abeyance agreement or a last-chance 
agreement to an employee, the agreement should contain:  a specific time period during which 
the employee must maintain good performance or conduct; a clear statement of the requirements 
for the employee, including (if applicable) satisfactory participation in a rehabilitative program; 



and a description of the employee’s behavior that will indicate compliance or failure to comply 
with the agreement; and a statement of the penalty if the employee either fails to comply or fails 
to satisfactorily complete the period. 

 
h. Special counseling through the Employee Assistance Program (EAP) helps 

employees whose conduct or performance may be adversely affected by alcohol, drugs, or 
behavioral or emotional problems. When a supervisor recognizes the possible existence of such a 
problem, or is so informed by an employee, whether or not in connection with a proposed or 
possible disciplinary action, the employee should be offered referral to EAP. 

 
i. A Notification of Personnel Action, Standard Form 50 (SF-50), is permanently 

maintained on the right side of the employee’s Official Personnel Folder (OPF) and Electronic 
Official Personnel Folder (EOPF) to document suspensions, demotions, and removals.  
Reprimands should be filed in the employee’s OPF/EOPF only for the time period specified in 
the reprimand letter, not to exceed two years or as stated in the appropriate Collective Bargaining 
Agreement, if applicable.  Each servicing DHRC will maintain a case file of all formal 
disciplinary actions, to include at a minimum, copies of the notice of proposed action, the 
employee answer if written, a summary thereof if made orally, the notice of decision and reasons 
therefore, and any order effecting the action, together with supporting material.  This case file 
will be maintained in accordance with the DLA Instruction Personnel Records and Files 
Systems.  At the end of the time period specified for retention, these records will be destroyed. In 
removal cases, the OPF/EOPF is normally retained when an appeal, or negotiated grievance, is 
filed until the matter is resolved.  The OPF is then forwarded to the National Personnel Records 
Center in accordance with the procedures described in the Office of Personnel Management’s 
Guide to Personnel Recordkeeping. 
 
 
2. Informal Disciplinary Actions 
 

a. Oral Counseling - An oral counseling is the first step in handling minor offenses 
that can be resolved by instructing the employee in the proper process or procedure.  It is highly 
recommended that supervisors document oral counseling, together with the reasons and 
corrective action discussed, in a memorandum for the record (MFR), and provide a copy of the 
MFR to the employee. 
 

b. Oral Admonishment - An oral admonishment is the first step in handling minor 
rule infractions and similar discipline problems.  The supervisor must document the oral 
admonishment, together with the reasons and corrective actions discussed, in an MFR and 
provide a copy of the MFR to the employee. 

 
c. Letters of Instruction - Letters to individual employees are sometimes used to 

document standards of conduct or special work instructions.  Letters of this type, as well as those 
that establish special requirements, such as leave approval procedures or warn of potential 
consequences of certain behavior, are not disciplinary.  These letters merely formalize instruction 
that might otherwise be given orally.  Such letters may be referred to in disciplinary actions to 



substantiate that employees were notified of proper standards of conduct or special work 
instructions. 

 
d. Letters of Warning - A written letter issued by a supervisor to an employee 

concerning unacceptable conduct places the employee on notice that formal disciplinary action 
may be imposed if the conduct does not improve.  Such letters may be referred to in formal 
disciplinary actions to substantiate that the employee was previously notified of both their 
unacceptable conduct and the supervisor’s expectations for improved conduct. 
 
 
3. Formal Disciplinary Actions 
 

a. Letters of Discipline. Letters of Discipline may be used in lieu of letters of 
reprimand and suspensions of 14 calendar days or less.  The use of letters of discipline is 
described in section 3d of this process.  

 
b. Reprimand. A written disciplinary action issued by a supervisor to an employee 

based on specific unacceptable conduct.  Unless a different procedure is outlined in the 
applicable bargaining unit agreement, a one-step reprimand will be used.  
 
 (1). Procedure.  This one-step procedure entails issuance of a letter of reprimand after 
the supervisor has investigated the incident, discussed it with the employee, and determined, in 
consultation with the servicing DHRC, that the incident warrants formal disciplinary action.  The 
letter of reprimand will be effective immediately, and will cite the specific charge(s) and a 
reasonably detailed account of the offense(s) including such facts as time, date, names, place, 
and circumstances.  As appropriate, the reprimand will include a statement of any past 
disciplinary or other actions taken which were considered to support the decided penalty.  The 
effective date of a reprimand can be no sooner than the day it is received by the employee, or if 
mailed, five (5) mail delivery days after it is mailed.  The letter of reprimand must inform the 
employee that the letter will be retained in his/her OPF/EOPF for a period of time, not to exceed 
two (2) years.  Letters of Reprimand will be removed from an employee’s OPF/EOPF when the 
employee separates from the Agency.  

 
(2). Delivery of Notice.  Delivery of all disciplinary actions is very important.  If 

practical, it should be delivered in person and in private.  The employee should be asked to sign 
and date the file copy to acknowledge receipt.  If the employee refuses, the supervisor delivering 
the notice should note this fact on the file copy of the notice together with his/her name and the 
date.  If personal delivery is not practical, the preferred method of delivery is by an overnight 
carrier capable of tracking delivery and first-class mail.  

 
(3). Grievance Rights.  Employees have the right to grieve a letter of reprimand, in 

accordance with the applicable grievance procedure.  The reprimand letter must inform the 
employee of this right, the applicable procedure, and the submission deadline. 

 
c. Suspension.  The suspension penalty may be used for significant misconduct and 

repeated infractions of a lesser nature.  A Notification of Personnel Action (SF-50) documenting 



a suspension, becomes a permanent record in the OPF/EOPF.  A suspension action requires a 
notice of proposed suspension, specific and detailed charges, the right to review the material 
used to construct the action, the right to reply personally and in writing, and a written decision 
letter.  Except in highly unusual circumstances, suspensions must be given in consecutive days.  
Periods of suspension must not be divided by intervening days in a work status in order to avoid 
processing under 5 CFR 752, subpart C, or to reduce or intensify the effect on the concerned 
employee.  

 
(1). Procedure.  The authority to initiate disciplinary action should be delegated to the 

lowest practical level of supervision consistent with good management.  Normally, this authority 
will be placed at the first level of supervision where the full range of personnel management 
responsibility is exercised.  Final decisions to suspend, to demote, or to remove an employee will 
normally be made by a supervisor one or more levels higher than the supervisor who proposed 
the action.  The supervisor will work with the servicing DHRC, Employee and Labor Relations 
staff, to construct the action.  The charges, specifications, determination as to how the proposed 
penalty was derived (analysis of the Douglas factors, see section 3h (2)), and the employee’s 
rights will be detailed in the proposal notice (see sections 3c (2), 3c(3), and 3c(5)).  The 
employee may reply to the deciding official who is named in the proposal notice (see section 3c 
(3)).  After the reply period has expired, the deciding official will provide a written decision 
letter to the employee.  If applicable, the deciding official’s decision letter will detail the 
employee’s grievance or appeal rights (see section 3c (9)).  

 
(2). Material Relied Upon to Support the Charge.  Charges of misconduct or 

delinquency are sometimes based in whole or in part upon documentary evidence such as arrest 
records, statements of witnesses, investigative reports, production records, etc.  All supporting 
documentation must be open to the concerned employee and his/her representative.  Material that 
cannot be disclosed cannot be used to support the charge.  When documents and records are used 
to support the charge, the employee must be informed in the notice of proposed action that the 
documents/records will be made available upon request.   

 
(3). Notice and Reply Periods.  The purpose of the reply period is to allow employees 

adequate time to gather and present facts and argument in opposition to proposed actions.  The 
reply period must allow them the opportunity to request and be granted extensions when 
warranted.  The reply period of a proposed action will begin the day after the notice of the action 
is received by the employee or five (5) mail delivery days after mailing by first-class mail, 
whichever is sooner.  For proposed suspensions of 14 days or less, the employee will have 20 
days advance notice of the proposed action and 7 days to reply.  For proposed suspensions of 
more than 14 calendar days, the employee will have 30 days advance notice of the proposed 
action and 20 days to reply. 

 
(4). Delivery of Notice.  See section 3b (2) above. 
 
(5). Employees have the right to be represented by an attorney or other representative 

of their choice.  Management may prohibit the employee representative if the activities of the 
individual as a representative could cause a conflict of interest or position; release of an 
employee from official duties to serve as a representative would give rise to unreasonable costs 



to the Government; or priority work assignments of the employee preclude release.  The 
prohibition of a representative must be in writing and state fully the reasons for the decision.  
Employees have the right to challenge the prohibition according to the terms of their negotiated 
grievance procedure for bargaining unit employees or the administrative grievance procedure for 
non-bargaining unit employees. 

 
(6). Status During Notice Period.  An employee whose suspension (including 

indefinite suspension) has been proposed will ordinarily remain in a duty status in his/her regular 
position during the advance notice period.  However, in those rare circumstances where the 
employee's continued presence in the work place during the notice period could pose a threat to 
co-workers, result in potential loss of or damage to Government property, or otherwise 
jeopardize legitimate Government interests, the supervisor may consider the following 
alternatives:  assign the employee to other duties where there would be no threat to safety, 
mission, or property; allow the employee to request leave (annual, sick or leave without pay), or 
charge the absence to absence without official leave (AWOL) if the employee is absent without 
having requested leave; curtail the notice period when the "crime provision" (5 United States 
Code [U.S.C.] 7513) can be invoked; or if none of these alternatives are appropriate to the 
situation, the employee may be placed in a paid, non-duty status until the effective date of the 
decision. 

 
(7). Replies.  Employees have the right to reply both orally and in writing to proposed 

disciplinary actions.  Replies are to be made to a person with authority to make a final decision 
on the proposed action.  If the employee wishes consideration of any medical condition that may 
bear upon the delinquency or misconduct, he/she should make this clear and submit such 
supporting medical documentation if available.  Any medical information submitted will be 
considered under the criteria of 5 CFR Part 339. 

 
(8). Setting Effective Dates of Actions.  Only full calendar days will be counted in 

setting the last day of a reply period, notice period, or the effective date of an action.  The reply 
period will start with the day after the day the employee receives the proposed notice.  The 
effective date of a decision to suspend will not be earlier than the day after the last day of the 
notice period.  No decision on whether or not to take an action can be made until the employee 
has had time to reply and the reply has been carefully considered.  Therefore, no specific 
effective date should be set in a proposed notice of action. 

 
(9). Grievance and Appeal Rights.  All letters of decision must contain information on 

the employee's right to file a grievance or appeal the action as appropriate.  Letters of decision on 
suspensions of more than 14 days, are appealable to Merit Systems Protection Board (MSPB), 
and the decision letter must be accompanied by a copy of the board's appeal form (MSPB Form 
185, U.S. Systems Protection Board Appeal Form, 
http://www.fedforms.gov/bgfPortal/docDetails.do?dId=12758, and the decision letter must also 
meet all requirements stated in 5 CFR Part 1201.21.  Bargaining unit employees covered by a 
negotiated agreement may, at the discretion of the employee, file a grievance through the 
negotiated grievance process or appeal to the MSPB, but not both.  Suspensions of 14 calendar 
days or less may be grieved using either the administrative or the applicable negotiated grievance 
procedure. 



 
d. Letters of Discipline. Letters of Discipline may be used as an adjunct to the 

regular, formal disciplinary process. Management may elect to use a letter of discipline for a 
particular incident of misconduct.  Otherwise, a regular disciplinary action may be used.  The use 
of a letter of discipline for one employee or one incident of misconduct does not obligate 
management to use them for all such incidents or employees.  Management has full discretion to 
decide when it is appropriate to use a Letter of Discipline in lieu of a regular disciplinary action. 

 
1. When it has been determined that an employee has committed an offense for 

which a formal disciplinary action is appropriate, a Letter of Discipline may be issued in lieu of a 
letter of reprimand or a suspension from duty and pay of not more than 14 calendar days.  Letters 
of Discipline may not be issued in lieu of actions more severe than a 14-calendar-day suspension. 

 
2. Repeated instances of misconduct normally result in progressively more severe 

disciplinary actions. 
 

3. Like a reprimand, a Letter of Discipline is effective upon issuance; there is no 
proposed action letter followed by a decision letter.  Therefore, there is no right to reply to a 
Letter of Discipline.  To avoid taking unwarranted actions, management must investigate the 
facts and circumstances of the incident giving rise to the matter before issuing a Letter of 
Discipline.  Letters of discipline must cite the specific charge(s) and a reasonable account of the 
offense(s) including such facts as date, place, circumstances, and names of persons involved.  As 
appropriate, Letters of Discipline will include a statement of any past disciplinary actions taken 
which were considered in support of the severity of the penalty the Letter of Discipline is 
replacing.  All Letters of Discipline will identify the formal disciplinary action each is taken in 
lieu of. 

 
4.  Employees have the right to formally question a Letter of Discipline using the 

appropriate grievance process (either the DOD grievance process or the negotiated grievance 
process).  Employees must be informed of this right in the letters.  Employees receiving such a 
letter will be asked to sign and date receipt of it on the file copy.  This copy will be filed on the 
temporary side of the OPF/EOPF for the same period of time as a letter of reprimand.  At the 
expiration of this retention period, the Letter of Discipline will be purged from OPF/EOPF and 
destroyed. 

 
5. Employees have the right to be represented in preparing and filing a grievance 

concerning a Letter of Discipline.  A reasonable amount of duty time will be allowed for the 
employee and his/her representative for this purpose.  Information on this right will be included 
in the letter of discipline. 
 

e. Demotion.  In those rare instances where an employee's misconduct or 
delinquency is so severe and is of such a nature that it destroys management's confidence in the 
employee's continued ability to properly discharge his/her assigned duties and responsibilities, a 
demotion (change to lower grade) action may be proposed.  The offense should be such that a 
lesser corrective action is inappropriate.  Inasmuch as a decided demotion action entails a change 
of position and duties, the employee must not be allowed or expected to continue to perform the 



work of the former position or grade level.  Care must be exercised to assure the integrity of the 
position classification system is preserved. 

 
(1). Procedure.  The procedures described in section 3c (1)-3c (9) apply. 
 
(2). Material Relied Upon to Support the Charge.  The information described in 

section 3c (2) applies. 
 
(3.) Notice and Reply Periods.  The information listed in section 3c (3) applies.  The 

time period listed for suspension proposals for more than 14 days apply to demotions. 
 
(4). Delivery of Notice.  The information described in section 3b (2) applies. 
 
(5). Employee Representation.  The information described in section 3c (5) applies. 
 
(6). Status During Notice Period.  The information described in section 3c (6) applies. 
 
(7) Employee Replies.  The information described in section 3c (7) applies. 
 
(8). Setting Effective Dates of Actions.  The information described in section 3c (8) 

applies. 
 
(9). Grievance and Appeal Rights.  The information described in section 3c(9) applies. 
 
f. Removal.  A removal is generally an action of last resort.  It is usually taken when 

corrective action has been tried without effective result, or the situation is of such gravity as to 
indicate that correction and retention of the employee is inappropriate.  Ordinarily, before it is 
proposed to remove an employee, progressive disciplinary measures will have been taken to 
attempt correction.  It must be determined that the removal is warranted to promote the 
efficiency of the service. 

 
(1). Procedure.  The procedures described in section 3c (1)-3c(9) apply.  The Directors 

of the DHRC, or their designees, may initiate a removal action in certain cases that do not 
directly involve a breach of the supervisor-subordinate relationship. 

 
(2). Material Relied Upon to Support the Charge.  The information described in 

section 3c (2) applies. 
 
(3). Notice and Reply Periods.  The information listed in section 3c (3) applies.  The 

time period listed for suspension proposals for more than 14 days applies to removals.  The 
30-day advance notice of a removal is not required when there is reasonable cause to believe the 
employee has committed a crime for which a sentence of imprisonment may be imposed 
(5 U.S.C. 7513).  In this circumstance, a curtailed reply and notice period of not less than seven 
calendar days may be imposed.  When circumstances require immediate action, the employee 
may be placed in a non-duty status with pay for the time, not to exceed 10 calendar days, 
necessary to effect the action.  When the crime provision is used, the notice of proposed action 



must inform the employee of that and explain that he/she is being placed in a non-duty status 
with pay during the notice period.  This provision may be invoked even in the absence of judicial 
action if there is reasonable cause to believe that the employee has committed a crime for which 
a sentence of imprisonment may be imposed. 

 
(4). Delivery of Notice.  The information described in section 3b (2) applies. 
 
(5). Employee Representation.  The information described in section 3c (5) applies. 
 
(6). Status During Notice Period.  The information described in section 3c (6) applies. 
 
(7). Employee Replies.  The information described in section 3c (7) applies. 
 
(8). Setting Effective Dates of Actions.  The information described in section 3c (8) 

applies. 
 
(9). Grievance and Appeal Rights.  All decision letters to remove an employee from 

Federal Service must contain information on the employee's rights to file a grievance or appeal 
the action as appropriate.  Letters of decision to remove an employee are appealable to MSPB, 
and the decision letter must be accompanied by a copy of the board's appeal form (MSPB Form 
185, U.S. MSPB Appeal Form), http://www.fedforms.gov/bgfPortal/docDetails.do?dId=12758.  
The decision letter must meet all requirements stated in 5 CFR Part 1201.21.  Bargaining unit 
employees covered by a negotiated agreement may, at the discretion of the employee, either file 
a grievance through the negotiated grievance process or appeal to the MSPB, but not both. 
 

g. Definitions. 
 
(1). Day.  Calendar day.  
 
(2). Demotion.  A reduction in grade or pay and position change for serious 

delinquency or misconduct where other, lesser corrective action would be inappropriate. 
 
(3). Disciplinary Action.  A formal written action taken by management for 

delinquency or misconduct.  The action will range from a letter of reprimand to removal from the 
Federal Service.  It does not include an action based on performance deficiencies. Harmful Error.  
An error by management in the application of its procedures which, if corrected or alleviated, 
might have resulted in a different conclusion or action by management. 
 

(4). Informal Action.  An action taken by management to instruct an employee on 
proper behavior or procedure or to correct minor behavioral problems.  Oral admonishments, 
counseling, and letters of warning or instruction are types of informal actions. 

 
(5). Nexus.  A reasonable connection or factual relationship between the reason(s) for 

the disciplinary action and the efficiency of the Federal Service. 
 



(6). Preponderance of Evidence.  “The degree of relevant evidence that a reasonable 
person, considering the evidence as a whole, would accept as sufficient to find that a contested 
fact is more likely to be true than untrue.”  5 CFR 1201.56 (c) (2).  

 
(7). Removal.  A separation from employment for reasons of misconduct, 

delinquency, or for other cause that is personal to the employee. 
 
(8). Reprimand.  A formal written action that is temporarily recorded in the 

employee's OPF/EOPF.  This type of action is taken when the seriousness of the misconduct or 
breach of regulation indicates that informal discipline is not appropriate. 

 
(9). Suspension.  A temporary enforced absence from duty in a non-pay status 

imposed as a corrective penalty for serious misconduct or repeated lesser infractions.  
 
h. Factors Supervisors Should Consider In Proposing a Disciplinary Action. 
 
(1). Determining the appropriate penalty requires the same degree of care as is used in 

the initial investigation into the offense.  The Table of Offenses and Penalties (Enclosure 3) is 
intended to be used as a guide for the selection of penalties for certain offenses.  The decision on 
what penalty is appropriate for a particular offense should be made considering the following: 

 
(a). The Douglas factors, outlined in section 3h(2). 
 
(b). A determination as to an appropriate penalty must not be made arbitrarily and, 

except as prescribed by law, there must be no requirement whereby a specific penalty is 
automatically applied to a specific offense.  With the exception of removal from the Federal 
Service, penalties are intended to be corrective in nature.  Penalties should be in keeping with the 
policy of constructive discipline.  

 
(2). The MSPB has enunciated 12 factors (Douglas v. Veterans Administration, 

ATO75299006, April 10, 1981) that should be considered in selecting an appropriate disciplinary 
penalty.  Not all factors are relevant in every case, and not all are of equal weight in making a 
decision.  These factors are: 

 
(a). The nature and seriousness of the offense and its relation to the employee's duties, 

position, and responsibilities, including whether the offense was intentional, technical, or 
inadvertent, or was committed maliciously, or for gain, or was frequently repeated. 

 
(b). The employee's job level and type of employment including supervisory or 

fiduciary role, contacts with the public, and the prominence of the position. 
 
(c). The employee's past disciplinary record. 
 
(d). The employee's past work record including length of service, performance on the 

job, dependability, and the ability to get along with fellow workers. 
 



(e). The effect of the offense upon the employee's ability to perform at a satisfactory 
level, and its effect upon the supervisor's confidence in the employee's ability to perform 
assigned duties. 

 
(f). The consistency of the penalty with those imposed upon other employees for the 

same or similar offenses in like or similar circumstances. 
 
(g). The consistency of the penalty with the Table of Offenses and Penalties 

(Enclosure 3). 
 
(h). The notoriety of the offense, or its impact upon the reputation of DLA. 
 
(i). The clarity with which the employee was on notice of any rules that were violated 

in committing the offense or had been warned about the conduct in question. 
 
(j). The potential for the employee's rehabilitation. 
 
(k). The mitigating circumstances surrounding the offense such as unusual job 

tensions, personality problems, mental impairment, harassment, bad faith, malice, or provocation 
on the part of others involved in the matter. 

 
(l) The adequacy and effectiveness of alternative sanctions (penalties) to deter such 

conduct in the future by the employee or others. 



Enclosure 3 
Table of Offenses and Recommended Penalties 

  

  

Offense (Cause of Action) 

  

  

Penalties 

  
First 

Offense
Second 
Offense

Third 
Offense

1.  Absence Without Leave from 
the regularly scheduled tour of 
duty or any absence from 
management-directed additional 
hours of duty, includes leaving the 
worksite without permission. 

Reprimand 
to 14-day 
Suspension 

1- to 14-
day 
Suspension 

10-day 
Suspension 
to Removal 

2.  Failure to request leave in 
accordance with established 
procedures. 

Reprimand 
to 5-day 
Suspension 

1- to 5-day 
Suspension 

5-day 
Suspension 
to Removal 

3.  Repeated tardiness, repeated 
delays in returning to work from 
lunch or breaks. 

Reprimand 
to 1-day 
Suspension 

1-day to  5-
day 
Suspension 

5-day 
Suspension 
to Removal 

4.  Insubordination, defiance of or 
contemptuous behavior toward 
constituted authority, refusal to 
carry out proper orders, disregard 
of regulation or directive. 

Reprimand 
to Removal 

1-day 
Suspension 
to Removal 

5-day 
Suspension 
to Removal 

5.  Delay or Failure to carry out 
assigned duties or instructions in a 
reasonable time. 

Reprimand 
to 3-day 
Suspension 

1- to 10-
day 
Suspension 

5-day 
Suspension 
to Removal 

6.  Indecent conduct on 
Government premises or during 
work hours. 

Reprimand 
to Removal 

1-day 
Suspension 
to Removal 

Removal 

7.  Careless workmanship, 
negligence, concealing defective 
work, concealing, losing, or 
destroying work documents. 

Reprimand 
to 10-day 
Suspension 

1- to 10-
day 
Suspension 

5-day 
Suspension 
to Removal 

8.  Failure to honor valid debts or 
other legal financial obligations. 

Reprimand  1- to 5-day 
Suspension 

5-day 
Suspension 
to Removal 

9.  Misuse of the Government 
Travel Charge Card (e.g. use for 
unauthorized personal expenses, 
failure to pay charge card bill or 
pay such bill in a timely manner). 

Reprimand 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

  



10.  Unauthorized use of or failure to 
appropriately control use of the 
Government Purchase Charge Card as a 
cardholder, approving official 
responsible for use or oversight of the 
Card. 

Reprimand 
to Removal 

14-day 
Suspension 
to Removal 

30-day 
Suspension 
to Removal 

11.  Breach of safety regulations and 
practice, failure to use protective clothing 
or equipment. 

Reprimand 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

12.  Loss of, damage to, misuse of, 
unauthorized use of, destruction of 
Government property. 

Reprimand 
to 10-day 
Suspension 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

13.  Theft (actual or attempted), 
unauthorized possession of Government 
property. 

Reprimand 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

14.  Loafing or sleeping on duty. 

a.  Where safety of persons or property is 
not endangered. 

b.  Where safety of persons or property is 
endangered. 

 

Reprimand 

  

Reprimand 
to Removal 

 

1- to 5-day 
Suspension  

 5-day 
Suspension 
to Removal 

 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

15.  Fighting, threatening or inflicting 
bodily harm, physical resistance to 
proper authority. 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

14-day 
Suspension 
to Removal 

16.  Quarreling or inciting to quarrel, use 
of abusive or offensive language, 
horseplay which interferes with work, 
disorderly conduct, offensive language 
to, or abuse of, subordinates. 

Reprimand 
to 5-day 
Suspension 

3-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

17.  Rude, discourteous conduct, 
discourtesy to the public. 

Reprimand 
to 1-day 
Suspension 

1- day to 5-
day 
Suspension 

5-day 
Suspension 
to Removal 

18.  Misrepresentation, falsification, or 
concealment of a material fact in 
connection with any official document. 
falsification, giving false testimony, or 
withholding material facts or refusal to 
testify in connection with matters under 
official investigation, inquiry, or other 
official proceeding. 

Reprimand 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

  



19.  Making false, malicious, or 
unfounded statements against other 
employees with disregard for, or intent 
to, damage their reputation, authority, 
official standing, or position. 

Reprimand 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

20.  Gambling or betting on Government 
premises during work hours. 

Reprimand 
to 3-day 
Suspension 

2-day to 5-
day 
Suspension 

5-day 
Suspension 
to Removal 

21.  Organizing, promoting, or assisting 
in, gambling or betting on Government 
premises during work hours. 

3-day 
Suspension 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

22.  Being on duty drunk or impaired by 
intoxicants on Government premises as 
to be unable to properly perform duties, 
or being a hazard to one’s self or to 
others, driving while intoxicated on a 
Government reservation, or while driving 
a Government-owned vehicle. 

5-day 
Suspension 
to Removal 

7-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

23.  Reporting for duty under the 
influence of intoxicants, unauthorized 
sale or exchange or trade of intoxicants 
(alcoholic beverages) on Government 
premises. 

5- to 10-day 
Suspension 

7-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

24.  Use of an illegal drug, on duty or off 
duty, positive result in a required drug 
test. 

15-day 
Suspension   
to Removal 

Removal   

25.  Refusal to participate in required 
drug test. 

15-day 
Suspension 
to Removal 

Removal   

26.  Unauthorized possession, sale, 
exchange, trade, or transfer of ownership 
of an illegal drug, marijuana, a narcotic, 
or other dangerous drug on Government 
premises, or during the work hours of 
any employee involved. 

15-day 
Suspension 
to Removal 

Removal   

27.  Soliciting gifts, contributions, or 
personal services from subordinates.  
Borrowing money from subordinates. 

Reprimand 
to 5-day 
Suspension 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

28.  Discrimination, action or inaction 
based on race, color, religion, sex, 
national origin, age, or marital status 
which affects an employee or applicant, 
making insulting or disparaging racial 
remarks. 

Reprimand 
to Removal 

10-day 
Suspension 
to Removal 

30-day 
Suspension 
to Removal 

  



29.  Sexual harassment. Reprimand 
to Removal 

10-day 
Suspension 
to Removal 

30-day 
Suspension 
to Removal 

30.  Reprisal, restraint, coercion, or 
interference with an employee for use of 
a grievance or appeal procedure, or 
reporting fraud, waste, or abuse; for labor 
organization affiliation or duties; or for 
filing a discrimination complaint. 

Reprimand 
to 5-day 
Suspension 

1- to 10-
day 
Suspension 

10-day 
Suspension 
to Removal 

31.  Compromise, unauthorized 
possession, use, or disclosure of 
appointment or promotion examination 
information and materials. 

Reprimand 
to 3-day 
Suspension 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

32.  Violation of security regulation 
requirements. 

Reprimand 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

33.  Off-duty misconduct that causes an 
employee to be unable to fulfill his/her 
duty responsibilities, or negatively 
reflects upon DLA as the employee’s 
employer. 

Reprimand 
to Removal 

5-day 
Suspension 
to Removal 

10-day 
Suspension 
to Removal 

34.  Unauthorized use of a Government 
vehicle for other than official purposes.   

30-day 
Suspension 
to Removal 

Removal   

35.  Offer, solicitation, or acceptance of a 
gift, gratuity, or thing of monetary value 
in connection with employee’s official 
capacity. 

Reprimand 
to Removal 

10-day 
Suspension 
to Removal 

Removal 

36.  Smoking in an unauthorized 
location. 

Reprimand 
to 1-day 
Suspension 

1- to 5-day 
Suspension 

5-day 
Suspension 
to Removal 

 
 
 
 
 
 
 
 



Enclosure 4 

Disciplinary Actions

Supervisor presents situation to 
servicing Employee Relations
Specialist (ERS)

ERS gives advice/guidance
regarding the investigation

ERS helps supervisor
determine nexus

ERS reviews investigation to determine 
if evidence meets the preponderance level 
(also check bargaining unit status of
employee)

ERS advises supervisor to make an EAP 
referral.  Is formal disciplinary action 
appropriate?

ERS helps supervisor to write formal 
disciplinary letter or proposal

Supervisor determines if counseling, 
letter of warning, or other informal 
action is appropriate

Legal office reviews letter

After supervisor completes action, 
ERS retains a copy for the case fileSupervisor issues letter to employee (and 

union rep, if applicable)

ERS tracks employee’s reply period and
deciding official’s (DO) response

ERS assists DO to draft the decision letter, 
including applicable grievance or appeal 
rights

ERS completes any other necessary actions 
to fulfill decision and closes out case file

Process ended

Legal office reviews decision letter

Yes No

Maintaining Discipline Flowchart September 15, 2009

 
 



APPENDIX C 
 

DEFENSE TECHNICAL INFORMATION CENTER 
FY 2011 CUMULATIVE YEAR END 

EQUAL EMPLOYMENT OPPORTUNITY COMPLAINT DATA 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 



Equal Employment Opportunity Data  

Posted 
Pursuant to the No Fear Act: 

DTIC 

Complaint Activity Sec. 1614.704 (a), 
(b), and (c) 

Comparative Data (Sec. 1614.705) 

FY 2011 
 

thru 
 

09/30/11 

Previous Fiscal Year Data 

2005 2006 2007 2008 2009 2010 

Number of Complaints Filed 0 0 0 0 0 0 0 

Number of Complainants 0 0 0 0 0 0 0 

Repeat Filers 0 0 0 0 0 0 0 

Complaints by Basis Sec. 1614.704 (d) 

Comparative Data (Sec. 1614.705) 

2011 
thru 
9/30 Previous Fiscal Year Data 



Note: Complaints can be filed alleging 
multiple bases. The sum of the bases may not 
equal total complaints filed. 2005 2006 2007 2008 2009 2010 

Race 0 0 0 0 0 0 0 

Color 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0  



Complaints by Basis Sec. 1614.704 (d) 

Comparative Data (Sec. 1614.705) 

2011 
thru 
9/30 

Previous Fiscal Year Data 

Note: Complaints can be filed alleging 
multiple bases. The sum of the bases may not 
equal total complaints filed. 2005 2006 2007 2008 2009 2010 

Non-EEO basis 0 0 0 0 0 0 0 

Complaints by Issue Sec. 1614.704 (e)  Comparative Data (Sec. 1614.705) 

2011 
thru 
9/30 

Previous Fiscal Year Data 

Note: Complaints can be filed alleging 
multiple issues. The sum of the issues may 
not equal total complaints filed. 2005 2006 2007 2008 2009 2010 

Appointment/Hire 0 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 0 



Complaints by Issue Sec. 1614.704 (e)  Comparative Data (Sec. 1614.705) 

2011 
thru 
9/30 

Previous Fiscal Year Data 

Note: Complaints can be filed alleging 
multiple issues. The sum of the issues may 
not equal total complaints filed. 2005 2006 2007 2008 2009 2010 

Conversion to Full-time 0 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 



Complaints by Issue Sec. 1614.704 (e)  Comparative Data (Sec. 1614.705) 

2011 
thru 
9/30 

Previous Fiscal Year Data 

Note: Complaints can be filed alleging 
multiple issues. The sum of the issues may 
not equal total complaints filed. 2005 2006 2007 2008 2009 2010 

Duty Hours 0 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 0 

Examination/Test 0 0 0 0 0 0 0 

Harassment 

Non-Sexual 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 



Complaints by Issue Sec. 1614.704 (e)  Comparative Data (Sec. 1614.705) 

2011 
thru 
9/30 

Previous Fiscal Year Data 

Note: Complaints can be filed alleging 
multiple issues. The sum of the issues may 
not equal total complaints filed. 2005 2006 2007 2008 2009 2010 

Pay (Including Overtime) 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 0 

Reassignment 

Denied 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 



Complaints by Issue Sec. 1614.704 (e)  Comparative Data (Sec. 1614.705) 

2011 
thru 
9/30 

Previous Fiscal Year Data 

Note: Complaints can be filed alleging 
multiple issues. The sum of the issues may 
not equal total complaints filed. 2005 2006 2007 2008 2009 2010 

Retirement 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 

Other 0  0 0 0 0 0 

Processing Time Comparative Data (Sec. 1614.705) 2011 



Sec. 1614.704(f) the average length of time it 
has taken an agency to complete, 
respectively, investigation and final action 
for: 

Previous Fiscal Year Data 

thru 
9/30 

2005 2006 2007 2008 2009 2010 

Complaints pending (for any length of time) 
during fiscal year        

Average number of days in investigation 
stage 0 0 0 0 0 0 0 

Average number of days in final action 
stage 0 0 0 0 0 0 0 

Complaints pending (for any length of time) 
during fiscal year where hearing was 
requested 0 0 0 0 0 0 0 

Average number of days in investigation 
stage 0 0 0 0 0 0 0 

Average number of days in final action 
stage 0 0 0 0 0 0 0 

Complaints pending (for any length of time) 
during fiscal year where hearing was not 
requested 0 0 0 0 0 0 0 



Processing Time Comparative Data (Sec. 1614.705) 

2011 
thru 
9/30 

Sec. 1614.704(f) the average length of time it 
has taken an agency to complete, 
respectively, investigation and final action 
for: 

Previous Fiscal Year Data 

2005 2006 2007 2008 2009 2010 

Average number of days in investigation 
stage 0 0 0 0 0 0 0 

Average number of days in final action 
stage 0 0 0 0 0 0 0 

Complaints Dismissed by Agency 

Comparative Data (Sec. 1614.705) 

2011 
thru 
9/30 

Previous Fiscal Year Data 

2005 2006 2007 2008 2009 2010 

Total Complaints Dismissed by Agency 0 0 0 0 0 0 0 

Average days pending prior to dismissal 0 0 0 0 0 0 0 



Complaints Dismissed by Agency 

Comparative Data (Sec. 1614.705) 

2011 
thru 
9/30 

Previous Fiscal Year Data 

2005 2006 2007 2008 2009 2010 

Complaints Withdrawn by Complainants  

Total complaints Withdrawn by Complainants 0 0 0 0 0 0 0 

Total Final 
Actions 
Finding 
Discriminatio
n (Sec. 
1614.704(i)) 

Comparative Data (Sec. 1614.705) 

2011 
thru 
9/30 

Previous Fiscal Year Data 

2005 2006 2007 2008 2009 2010 

# % # % # % # % # % # % # % 

Total Number 
Findings 0 

  

0 

  

0 

  

0 

  

0 

  

0 

  

0 

  

Without 
Hearing 0   0   0   0   0   0   0   



Total Final 
Actions 
Finding 
Discriminatio
n (Sec. 
1614.704(i)) 

Comparative Data (Sec. 1614.705) 

2011 
thru 
9/30 

Previous Fiscal Year Data 

2005 2006 2007 2008 2009 2010 

# % # % # % # % # % # % # % 

With Hearing 0 0% 1 0% 1 0% 0   0 0% 0 0% 0   

Findings of 
Discrimination 
Rendered by Basis 

Comparative Data (Sec. 1614.705) 

2011 
thru 
9/30 

Previous Fiscal Year Data 

2005 2006 2007 2008 2009 2010 

Note: Complaints can 
be filed alleging 
multiple bases. The 
sum of the bases may 
not equal total 
complaints and 
findings. # % # % # % # % # % # % # % 

Total Number 
Findings 0 

 

0 

 

0 

 

0 

 

0 

 

0 

  

0 

 



Findings of 
Discrimination 
Rendered by Basis 

Comparative Data (Sec. 1614.705) 

2011 
thru 
9/30 

Previous Fiscal Year Data 

2005 2006 2007 2008 2009 2010 

Note: Complaints can 
be filed alleging 
multiple bases. The 
sum of the bases may 
not equal total 
complaints and 
findings. # % # % # % # % # % # % # % 

Race 0  0%  0 0% 0  0%  0  0%  0  0%  0  0%  0  0%  

Color 0  0%  0  0%  0   0% 0  0%  0  0%  0  0%  0  0%  

Religion 0  0%  0  0%  0  0%  0  0%  0  0%  0  0%  0  0%  

Reprisal 0  0% 0 0%  0  0%  0  0%  0  0%  0  0%  0  0%  

Sex 0  0%  0 0% 0 0% 0  0%  0  0%  0  0%  0  0%  

National Origin 0  0%  0  0%  0 0% 0  0%  0  0%  0  0%  0  0%  

Equal Pay Act 0  0%  0  0%   0 0%  0  0%  0  0%  0  0%  0  0%  

Age 0  0%  0 0% 0  0%  0  0%  0  0%  0  0%   0 0%  

Disability 0 0% 0  0%  0  0%  0  0%  0 0% 0  0%  0  0%  

Non-EEO 0  0%  0  0%  0  0%  0  0%  0  0%  0  0%  0  0%  

Findings After 
Hearing 0   0   0   0   0   0   0   

Race 0  0%  0 0% 0  0%  0  0%   0 0%  0  0%  0  0%  

Color 0  0%  0  0%  0  0%  0  0%  0  0%  0  0%  0  0%  

Religion 0  0%  0  0%  0  0%  0  0%  0  0%  0  0%  0  0%  

Reprisal 0  0%  0  0%  0 0%   0 0%  0  0%  0  0%  0  0%  



Findings of 
Discrimination 
Rendered by Basis 

Comparative Data (Sec. 1614.705) 

2011 
thru 
9/30 

Previous Fiscal Year Data 

2005 2006 2007 2008 2009 2010 

Note: Complaints can 
be filed alleging 
multiple bases. The 
sum of the bases may 
not equal total 
complaints and 
findings. # % # % # % # % # % # % # % 

Sex 0  0%  0 0% 0 0% 0  0%  0  0%  0  0%  0  0%  

National Origin 0  0%  0  0%  0 0% 0  0%  0  0%  0  0%  0  0%  

Equal Pay Act 0  0%   0 0%  0  0%  0  0%  0  0%  0  0% 0  0%  

Age 0  0%  0 0% 0  0%  0  0%  0  0%  0  0%  0  0%  

Disability 0  0%  0  0%  0  0%  0  0%  0 0% 0  0%  0  0%  

Non-EEO 0  0%   0 0%  0  0%  0  0%  0  0%  0  0%  0  0%  

Findings Without 
Hearing 0   0   0   0   0   0   0   

Race  0 0%  0  0%  0  0%  0  0%  0  0%  0  0% 0  0%  

Color  0 0%  0  0%   0 0%  0  0%  0  0%  0  0%  0  0%  

Religion 0  0%  0  0%   0 0%  0  0%  0  0%  0  0%  0  0%  

Reprisal  0 0%  0  0%  0  0%  0  0%  0  0%  0  0%  0  0%  

Sex  0 0% 0  0%  0  0%  0  0%   0 0%  0  0%  0  0%  

National Origin 
 

0  0% 0 0% 0  0% 0  0%  0  0%  0 0% 0  0% 



Findings of 
Discrimination 
Rendered by Basis 

Comparative Data (Sec. 1614.705) 

2011 
thru 
9/30 

Previous Fiscal Year Data 

2005 2006 2007 2008 2009 2010 

Note: Complaints can 
be filed alleging 
multiple bases. The 
sum of the bases may 
not equal total 
complaints and 
findings. # % # % # % # % # % # % # % 

Equal Pay Act 0  0%   0 0%  0  0%  0  0%  0  0%  0  0%  0  0%  

Age 0  0%   0  0% 0  0%  0  0%  0  0%  0  0%  0  0% 

Disability  0 0%  0  0%  0 0%  0  0%  0  0%  0  0%  0  0%  

Non-EEO 0  0%  0  0%  0  0%  0  0%  0  0% 0  0%  0  0%  

Findings of 
Discrimination 
Rendered by 
Issue 

Comparative Data (Sec. 1614.705) 

2011 
thru 
9/30 

Previous Fiscal Year Data 

2005 2006 2007 2008 2009 2010 

# % # % # % # % # % # % # % 



Findings of 
Discrimination 
Rendered by 
Issue 

Comparative Data (Sec. 1614.705) 

2011 
thru 
9/30 

Previous Fiscal Year Data 

2005 2006 2007 2008 2009 2010 

# % # % # % # % # % # % # % 

Total Number 
Findings 0 

 

0 

 

0 

 

0 

 

0 

 

0 

  

0 

 

Appointment/Hire 0  0% 0  0%  0 0% 0  0% 0  0% 0  0% 0  0%

Assignment of 
Duties 0  0%  0  0%  0  

0%
0  

0%
0  

0%
0  

0% 
0  

0%

Awards 0  0%  0  0%  0  0% 0  0% 0 0% 0  0% 0  0%

Conversion to Full-
time  0 0%   0 0%  0  0%  0  

0%
0  

0%
 0 

0% 
0  

0%

Disciplinary Action 

Demotion  0 0%  0  0%  0  0% 0  0% 0  0% 0  0% 0  0%

Reprimand 0  0%  0  0%  0  0% 0 0% 0  0% 0  0% 0  0%

Suspension 0  0%  0  0%  0  0%  0  0% 0  0% 0  0% 0  0%

Removal 0  0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Other 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Duty Hours 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Evaluation 
Appraisal 

0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Examination/Test 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Harassment 



Findings of 
Discrimination 
Rendered by 
Issue 

Comparative Data (Sec. 1614.705) 

2011 
thru 
9/30 

Previous Fiscal Year Data 

2005 2006 2007 2008 2009 2010 

# % # % # % # % # % # % # % 

Non-Sexual 0  0%    0%     0%     0%     0%     0%   0  0%   

Sexual 0  0%    0%     0%     0%     0%     0%     0%   

Medical 
Examination 0  

0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Pay (Including 
Overtime) 

0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Promotion/Non-
Selection 

0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Reassignment0 

Denied 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Directed 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Reasonable 
Accommodation 

0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Reinstatement 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Retirement 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Termination 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Terms/Conditions 
of Employment 

0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Time and 
Attendance 

0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Training 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%



Findings of 
Discrimination 
Rendered by 
Issue 

Comparative Data (Sec. 1614.705) 

2011 
thru 
9/30 

Previous Fiscal Year Data 

2005 2006 2007 2008 2009 2010 

# % # % # % # % # % # % # % 

Other 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Findings After 
Hearing 0 

 

0 

 

0 

 

0 

 

0 

 

0 

  

0 

 

Appointment/Hire 0  0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Assignment of 
Duties 

0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Awards 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Conversion to Full-
time 

0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

0% 

0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Other 0 0% 0 0%  0 0% 0 0% 0 0% 0 0% 0 0%

Duty Hours 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Evaluation 
Appraisal 

0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Examination/Test 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Harassment 

Non-Sexual 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%



Findings of 
Discrimination 
Rendered by 
Issue 

Comparative Data (Sec. 1614.705) 

2011 
thru 
9/30 

Previous Fiscal Year Data 

2005 2006 2007 2008 2009 2010 

# % # % # % # % # % # % # % 

Sexual 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Medical 
Examination 

0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0%

Pay (Including 
Overtime) 0  

0% 0  0% 0 0% 0 0% 0 0% 0  0% 0 0%

Promotion/Non-
Selection 

0 0% 0  0% 0 0% 0 0% 0 0% 0  0% 0 0%

Reassignment 

Denied 0 0% 0  0% 0 0% 0 0% 0 0% 0  0% 0 0%

Directed 0 0% 0  0% 0 0% 0 0% 0 0% 0  0% 0 0%

Reasonable 
Accommodation 

0 0% 0  0% 0 0% 0 0% 0 0% 0  0% 0 0%

Reinstatement 0 0% 0  0% 0 0% 0 0% 0 0% 0  0% 0 0%

Retirement 0 0% 0  0% 0 0% 0 0% 0 0% 0  0% 0 0%

Termination 0 0% 0  0% 0 0% 0 0% 0 0% 0  0% 0 0%

Terms/Conditions 
of Employment 

0 0% 0  0% 0 0% 0 0% 0 0% 0  0% 0 0%

Time and 
Attendance 

0 0% 0  0% 0 0% 0 0% 0 0% 0  0% 0 0%

Training 0 0% 0  0% 0  0% 0  0% 0 0% 0  0% 0  0%

Other 0 0% 0  0% 0  0% 0  0% 0  0  0  0% 0  0%



Findings of 
Discrimination 
Rendered by 
Issue 

Comparative Data (Sec. 1614.705) 

2011 
thru 
9/30 

Previous Fiscal Year Data 

2005 2006 2007 2008 2009 2010 

# % # % # % # % # % # % # % 

Findings Without 
Hearing 

0  0   

0 

 

0 

 

0 

 

0 

  

0 

 

Appointment/Hire 0  0% 
0  0%

0  0%  0  0%  0  
0%

0  0%  0  0%  

Assignment of 
Duties  0 0%  0  0%   0  0%   0  

0% 
0  

0%
0  0%   0  0  

Awards 0  0%   0  0%   0  0% 0  0% 0  0% 0  0%  0  0  

Conversion to Full-
time  0 0%  0   0%  0  

0% 
0  

0% 
0  

0%
0  0%   0  0  

Disciplinary Action 

Reprimand 0  0%   0  0%   0  0% 0  0% 0  0% 0  0%   0  0  

Suspension 0  0%   0  0%  0  0% 0  0% 0  0% 0  0%   0  0  

Removal 0  0%   0  0%   0  0% 0  0% 0  0% 0  0%   0  0  

Other 0  0%  0  0%  0  0% 0  0% 0  0% 0  0%   0  0  

Duty Hours 0  0%  0  0%   0  0% 0  0% 0  0% 0  0%   0  0  

Evaluation 
Appraisal 0  

0% 
0  

0%
0  

0%
0  

0%
0  

0%
0  0  0  0  

Examination/Test 0  0% 0  0% 0  0% 0  0%  0 0% 0  0  0  0  

Harassment 

Non-Sexual 0  0% 0  0% 0  0%  0 0%  0 0% 0  0% 0  0%



Findings of 
Discrimination 
Rendered by 
Issue 

Comparative Data (Sec. 1614.705) 

2011 
thru 
9/30 

Previous Fiscal Year Data 

2005 2006 2007 2008 2009 2010 

# % # % # % # % # % # % # % 

Sexual 0  0% 0  0% 0  0% 0  0% 0  0% 0  0% 0  0%

Medical 
Examination 0  

0% 
0  

0%
0  

0%
0  

0%
0  

0%
0  

0% 
0  

0%

Pay (Including 
Overtime) 0  

0% 
0  

0%
0  

0%
0  

0%
0  

0%
0  

0% 
0  

0%

Promotion/Non-
Selection   

0% 
0  

0%
0  

0%
0  

0%
0  

0%
0  

0% 
0  

0%

Reassignment 

Denied 0  0% 0  0% 0  0% 0  0% 0  0% 0  0% 0  0%

Directed 0  0% 0  0% 0  0% 0 0% 0 0% 0 0%  0 0%

Reasonable 
Accommodation 0  

0% 
0  

0%
0  

0%
0  

0%
0  

0%
0  

0% 
0  

0%

Reinstatement 0  0% 0  0% 0  0% 0  0% 0  0% 0  0% 0  0%

Retirement 0  0% 0  0% 0  0% 0  0% 0  0% 0 0% 0  0%

Termination 0  0% 0  0% 0  0% 0  0% 0  0% 0  0% 0  0%

Terms/Conditions 
of Employment 0  

0% 
 0 

0%
0  

0%
0  

0%
0  

0%
0  

0% 
0  

0%

Time and 
Attendance 0  

0% 
0  

0%
0  

0%
0  

0%
0  

0%
0  

0% 
0  

0%

Training 0  0% 0  0% 0  0%  0 0% 0  0% 0  0% 0  0%

Other 0  0% 0  0% 0 0% 0 0% 0 0% 0  0%  0  0%



Pending Complaints Filed in Previous 
Fiscal Years by Status (Sec. 
1614.704(k)) 

Comparative Data (Sec. 1614.705) 

2011 
thru 
9/30  

Previous Fiscal Year Data 

2005 2006 2007 2008 2009 2010 

Total complaints from previous Fiscal 
Years 0 0 0 0 0 0 1 

Total Complainants 0 0 0 0 0 0 1 

Number complaints pending 

Investigation 0 0 0 0 0 0 0 

Hearing 0 0 0 0 0 0 0 

Final Agency Action 0 0 0 0 0 0 1 

Appeal with EEOC Office of Federal 
Operations 0 0 0 0 0 0 0 

*Unable to reconstruct data from FY 2002 through FY 2003 



Complaint Investigations 

Comparative Data (Sec. 1614.705) 

2011 
thru 
9/30 

Previous Fiscal Year Data 

2005 2006 2007 2008 2009 2010 

Pending Completion Where Investigation 
Exceeds Required Time Frames 0 0 0 0 0 0 0 

 
 
 

 





 



PERSONNEL AND 
READIN~SS 

UNDER SECRETARY OF DEFENSE 
4000 DEFENSE PENTAGON 

WASHINGTON, D.C. 20301-4000 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Chairwoman Berrien: 

Enclosed please find a compilation of Fiscal Year 2012 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

If you have any questiom. about this submission or require more information, please 
contact Mr. James Love at 703-571-9331 or atjames.love@osd.mil. 

Enclosure: 
As stated 

Sincerely, 

Clarence A. Johnson 
Director 
Office of Diversity Management and 

Equal Opportunity 

I'. ''. ,-, - , , 

<.I ·( ' '' I 

.- 1·-; '.,/·_-, 

mailto:james.love@osd.mU


Department of Defense 

Office of Diven;ity Management and Equal Opportunity 

4000 ])efense Pentagon, Room 5D641 

\Vashington, DC 20301-4000 

Fiscal Year 2011 

Report to Congress 

Notification and :Federal Employee Antidiscrimination and 

Retaliation Ac:t of 2002 (No FEAR Act), P.L. 107-174 



INDEX OF DoD COMPONENT FYll NO FEAR REPORTS 

Component: 

• Army & Air Force Exchange Service (AAFES) 
• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DF AS) 
• Defense Human Resources Activity (DHRA) 
• Dt::fense Intelligence Agency (DIA) 
• Dt::fense Information Systems Agency (DISA) 
• Defense Logistics Ag1!ncy (DLA) 
• De:fense Media Activity (DMA) 
• Department of Defense Education Activity (DoDEA) 
• Department of Defense Inspector General (DoDIG) 
• Defense Security Service (DSS) 
• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
• Missile Defense Agency (MDA) 
• National Geospatial-Intelligence Agency (NGA) 
• National Security Agency (NSA) 
• TRJCARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services Lniversity of the Health Sciences (USUHS) 
• Washington Headqua1ters Services (WHS) 

DIrobin
Highlight



DEFENSE THREAT REDUCTION AGENCY 
8725 JOHN J. KINGMAN ROAD, STOP 620 1 

FORT BELVOIR, VA 22060-6201 

Mr. Jimmy Love 
Office of the Under Secretary of Defense 
4000 Defense Pentagon, Room 5D641 
Washington, DC 20301-4000 

Dear Mr. Love 

MAR 2 2 2012 

Enclosed is the Defense Threat Reduction Agency's Fiscal Year 2011 annual 
report as required by Public Law 107-174, Section 203 dated May 15, 2002. This year's 
report is the eighth one submitted under the requirements set forth in the Annual Report -
Notification and Federal Employee Anti-Discrimination and Retaliation Act of2002 (No 
Fear Act). 

If you have additional questions or need additional information, please call me at 
703.767.5895 or via electronic mail at willisa.donald@dtra.mil. 

Enclosures 
As stated 

Sincerely, 

Willisa M. Donald 
Director, Equal Opportunity and 
Diversity Programs Office 



Notification and Federal Employee Anti-Discrimination and 
Retaliation Act of 2002 

FISCAL YEAR 2011 REPORT 

INTRODUCTION 

The No FEAR Act requires Federal Agencies to submit annual reports to the Speaker of the 
House of Representatives, the President pro tempo re of the Senate, the Committee on 
Governmental Affairs of the Senate, the Committee on Government Reform of the House of 
Representatives, each committee of Congress with jurisdiction relating to the Agency, the 
Attorney General, and the Equal Employment Opportunity Commission (EEOC). This report is 
submitted by the DTRA to satisfy this reporting requirement. 

BACKGROUND 

The No FEAR Act was signed into law by President George W. Bush on May 15, 2002, and 
became effective on October 1, 2003. The Act requires Federal Agencies to be accountable for 
violations of anti-discrimination and whistleblower protection laws and post certain statistical 
data relating to Federal sector EO complaints filed with the Agency. 

Section 203 of the No FEAR Act requires that each Federal Agency submit an annual Report to 
Congress not later than 180 days after the end of each fiscal year. Agencies must report on the 
number of Federal district court cases arising under each of the respective areas of law specified 
in the Act in which discrimination was alleged; the status or disposition of cases; the amount of 
money required to be reimbursed; the number of employees disciplined; any policies 
implemented related to appropriate disciplinary actions against a Federal employee who 
discriminated against any individual, or committed a prohibited personnel practice; and an 
analysis of the data collected with respect to trends, causal analysis, etc. 

The President delegated responsibility to the U.S. Office of Personnel Management (OPM) for 
the issuance ofregulations governing implementation of Title II of the No FEAR Act. The OPM 
published its final rule to carry out the notification and training requirement of the No FEAR 
ACT. This rule implemented the provisions of the No FEAR Act. Federal Agencies must have 
completed training by December 2006. 



No FEAR Act Report-FY 2011 

Organization 
The Defense Threat Reduction Agency (DTRA) is a component of the Department of Defense 
(DoD) and was established in 1998. It sprang from the realization that a single Agency could 
improve the efforts of multiple organizations with common expertise in combating Weapons of 
Mass Destruction. On January 31, 2010, the DTRA combined with the United States Strateb:ric 
Command Center for Combatting Weapons of Mass Destruction (SCC-WMD), to become the 
DTRA/SCC-WMD. At this time, the SCC-WMD civilian personnel are not accounted for at the 
DTRA/SCC-WMD. Therefore, this report only reflects NO FEAR statistics for DTRA civilians. 

Our mission is to safeguard the United States and its allies from weapons of mass destruction 
(WMD), chemical biological, radiological, nuclear, and high-yield explosives- providing 
capabilities to reduce, eliminate, and counter the threat and eliminate its effects. The Agency is 
located at Fort Belvoir, Virginia and employs 1,254 civilian men and women at more than 14 
locations around the world. 

Equal Opportunity & Diversity Programs Mission 
The Equal Opportunity and Diversity Programs (EO&DP) Office ensures that employees and 
applicants understand their rights under Title VII, promulgates and implements Federal Civil 
Rights laws, and promotes diversity throughout the organization. The EO&DP Office 
additionally serves as the advisory center for employees, managers, supervisors, and applicants 
seeking information on or dealing with equal employment opportunity matters, diversity, sexual 
harassment, anti-harassment, military equal opportunity, and No FEAR Act training and 
compliance. 

Reporting Requirement 1: 
Number of Cases Arising Under Each of the Respective Provision of Law Covered by Paragraphs (I) and (2) of 
Section 20l(a) in which discrimination on the part of the Defense Threat Reduction Agency was alleged. 

I Breakdown of Complaints FY 2012 FY 2011 FY 2010 I FY 2009 FY 2008 FY 2007 
filed from FY 2007 to 4th 

I Quarter FY 2011 by basis 

I I and issue 
' 

A. Complaints filed during the FY broken down by basis: 

1. Race: 

' 
Jo lo lo 

I 

Jo jo a. American 0 
i Indian/Alaskan Native: I 

' I 

b. American Asian/Pacific 0 0 0 1 0 1 
Islander: 

I I 

I c. Black : lo 6 0 Ii 1 1 

I 

I 
I 
I I 

d. White: lo -...;--o --.--Jo - -r--1 o _L__j 
1 o o Jo j 

r-
Jo 2. Color: 

a . Male: o l1 o 10 lo ~ 
3. Sex: 
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4.Age: lo 2 11 1 13 Jo 
s. Religion: 0 lo l1 0 lo lo 
6 . Reprisal: lo j 10 Ji 4 i4 14 
7. National Origin: 

a. Hispanic: lo 3 I 1 0 2 0 

b. Other: Jo l1 I 1 1 1 1 

i 
8. Equal Pay Act: 

i a. Male: 10 Jo lo lo 0 0 

I b. Female: lo lo Jo Ji 0 0 

I 9 . Disability Jo 13 2 
I 

I , 1 2 0 

B. Complaints filed during the FY broken down by Issue: I 
l 1. Appointment/Hire: 10 1 lo lo 0 10 
I 

Jo 2. Assignment of Duties: 0 1 0 1 2 

I 3. Awards: 0 0 jo 0 0 0 

I 4. Conversion to Full Time: Jo lo lo Jo lo 0 

l S. Disciplinary Action: 
I 

lo ' o lo ! a. Demotion: 0 0 0 
I 

b. Reprimand: lo lo lo lo io 
c. Suspension: 0 2 0 0 0 0 

lo lo lo lo 

1: I: lo lo lo Jo 

lo lo lo 0 lo lo 
I 

d. Removal: 

e. Other: 

6. Duty Hours: 

7 . Evaluation/ Appraisal: 0 1 2 2 0 0 

8. Examination/Test: lo Jo lo [o lo lo 
9. Harassment: 

a. Non-sexual: 
I 10 7 2 6 0 2 

1 b. Sexual: 0 0 0 jo 0 2 
.-

lo 10. Medical Examination: 0 0 0 0 0 
I 

10 I 
11. Pay Including Overtime: 0 0 11 0 0 

I 
I 
I 

12. Promotion/Non-
Selection: 

0 1 1 
lo 

1 1 

I ' 13. Reassignment: 

I a. Denied: lo Jo Jo 0 lo lo I I 

1 Jo lo lo 
- I 1 lo I 1 I b. Directed: 

I 

I 
14. Reasonable 0 1 1 0 0 0 

Accommodation: 
I 

I 15. Reinstatement: 0 0 0 0 0 0 

16. Retirement: lo jo lo 
17. Termination: 0 0 1 0 0 0 
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' 
lo 13 lo lo lo lo 

18. Terms/Conditions of 
Employment: 

19. Time and Attendance: lo I 1 lo lo 0 1 
I 

lo I 1 jo I 20. Training: 10 0 0 

' lo lo 21. Other: 0 0 0 0 I 

I Number of Complaints I FY 2012 I FY 2011 I FY 2010 I FY 2009 I FY 2008 I FY 2001 

I A. Pending at the beginning of Jo 19 110 16 7 5 
the FY 

I 

I B. Flied during the FY lo I 14 5 17 7 6 
l C. Remands 0 lo 0 0 0 1 

I 
r 

111 D. Pending, at any time, during I 0 23 15 13 14 
the FY 

A summary of No FEAR complaint data indicates that from FY 10 to FY 11: 

- Complaints filed increased from 5 to 14 
- Processing time for Final Agency Decisions without a hearing averaged 144 days 
- No change in alleged basis (Pacific Islander) 0 
- Complaints based on Race (Black) increased from 0 to 6 
- Complaints based on Age increased from 1 to 2 
- Complaints based on Reprisal increased from 1 to 10 
- Complaint based on National Origin (Hispanic) increased from 1 to 3 
- Complaints based on Disability increased from 2 to 3 

Reporting Requirement 2: 
Status or Disposition of Cases described in Paragraph I of Section 203 of the Act. 

I Status of all Complaints 
I 

I 

FY 2012 FY 2011 FY 2010 FY 2009 FY 2008 FY 2007 
I pending from FY 2007 to 
4th Quarter FY 2011 

J A. Number of complaints 0 0 0 0 0 0 
. pending acceptance or dismissal 

' 
13 I B. Number of complaints 0 8 5 1 3 

pending Investigation 
I 

' o C. Number of complaints 7 5 5 2 1 
pending hearing I 

I 
D. Number of complaints 0 0 1 0 12 I' I 

' pending Final Agency 

I , Decision/ Action I 

Status of Complaints FY 2012 FY 2011 FY 2010 I FY 2009 FY 2008 FY 2007 
Closed from FY 2007 to 

I i 4th Quarter FY 2011 
I 

I I 
Final Order (wi th Administrative 

I Judge (Al) Decision) 

1 Findings of Discrimination Jo 
i-

0 10 0 0 0 
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, Findings of No Discrimination O 
1 

O 4 2 4 ~ 
Dismissals -f o----i--o _____ o___ -i-;----.;.-1___ I o j 

1 Final Agency Decision (without I o 11 ,.o-----0-----;,-o----;.,-o----',. 
AJ Decision) 

l o j o 
I 

l o 
' ' 

Findings of Discrimination 10 0 0 
-- ' 1 

Findings of No Discrimination l o I 1 ri-- j o l o 0 
-I 

l o 11 Dismissals I o . 3 1 0 

1 Withdrawals l o I 1 11 
l o 1 2 

I 
I 

Settlements l o 13 0 0 jo 1 
I 

TOTAL CLOSINGS I 0 6 3 5 

Reporting Requirement 3: 
The amount of money required to be reimbursed by the Defense Threat Reduction Agency under Section 201 in 
connection with each case (separately identify the aggregate amount of such reimbursements attributable to the 
payment of attorneys' fees, if any). 

There were no court judgments against the Agency in FY 11, which required monetary 
reimbursement to the Judgment Fund. Since implementation of the No FEAR Act, DTRA has 
not issued payments for violations of Federal discrimination, whistleblower, or retaliation claims 
that would be reimbursable to the Judgment Fund. 

Reporting Requirement 4: 
The number of employees disciplined for discrimination, retaliation, harassment, or any other infraction of any 
provision of law referred to in paragraph (I). 

There were no findings of discrimination during the period FY 10 to FY 11; therefore, no 
disciplinary actions stemming from complaints of discrimination were instituted. Discipline is 
covered in DTRA Instruction 1400.25 M, Subchapter 752 entitled Civilian Disciplinary and 
Adverse Actions Instruction. 

Reporting Requirement 5: 
The final year-end data posted under Section 30l(c)(l)(B) for such fiscal year (without regard to Section 301(c)(2)). 

The No FEAR Act required Agencies to post quarterly on its public website certain statistical 
data relating to Federal sector equal employment opportunity complaints filed with such Agency 
by January 31, 2006. On January 29, 2006, DTRA posted the number of employment 
discrimination complaints filed, type of discrimination alleged, number of employees filing more 
than one complaint, number of complaints dismissed, and number of discrimination findings, on 
its website with a link displayed on its home page. Also included in the posting is the average 
time spent investigating complaints and issuing decisions once the investigation and hearing is 
complete. A direct link to the DTRA No FEAR Act data can be found at: 
http://www.dtra.mil/Info/EO/NoFear.aspx 
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Reporting Requirement 6: 
A detailed description of (A) the policy implemented by that Agency relating to appropriate disciplinary actions 
against a Federal employee who (i) discriminated against any individual in violation of any of the laws cited under 
section 20l(a)(l) or (2); or (ii) committed another prohibited personnel practice that was revealed in the 
investigation of a complaint alleging a violation of any of the laws cited under section 20 l(a)(l) or (2); and (B) with 
respect to each such laws, the number of employees who were disciplined in accordance with such policy and the 
specific nature of the disciplinary action taken. 

(A) Policies Implemented 
• DTRA Director's Policy on Civilian Equal Employment Opportunity, dated 

April 25, 2011 (updated and reissued annually). 

• DTRA Director's Policy on Preventing Sexual Harassment, dated April 25, 2011. 

• DTRA Director's Policy on Military Equal Opportunity, dated April 25, 2011. 

• DTRA Director's Policy on Harassment, dated April 25, 2011. 

• DTRA Director's Policy on Sexual Assault Prevention, dated April 25, 2011 . 

• DTRA No FEAR Act Notice (posted). 

• DTRA Instruction 5505.3, dated December 10, 2007, Reasonable Accommodation 
(published and distributed). 

• DTRA Instruction 5145.5, dated December 1, 2006, Alternative Dispute Resolution 
(published and distributed). 

• DTRA Instruction 1400.25 M, Subchapter 752 entitled Civilian Disciplinary and Adverse 
Actions, published July 25, 2001. 

(B) Number of Employees Disciplined in accordance with any policy listed above. 
See Reporting Requirement 4 above. Disciplinary actions, as appropriate, are taken in 
accordance with the policies and instructions listed above and in compliance with the Equal 
Employment Opportunity Commission (EEOC) findings of discrimination. 

Reporting Requirement 7: 
An analysis of the information described under paragraphs I through 6 (in conjunction with data provided to the 
EOC in compliance with part 1614 of Title 29 of the Code ofFederal Regulations) including (A) an examination of 
trends; (B) causal analysis; (C) practical knowledge gained through experience; and (D) any actions planned or 
taken to improve complaint or civil rights programs of the Agency. 
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(A) An Examination of Trends 
Formal EO complaint activity is often attributed to perceived disparities in equality, especially 
with regards to the demographic profile of the serviced population. During FYl 1 Complaints 
filed increased from 5 to 14. Complaints based on Reprisal increased from 1 to 10 and was the 
most frequently claimed basis. Much of this increased complaint activity can be attributed to 
employee dissatisfaction with the June 2010, DTRA conversion out of the National Security 
Personnel System (NSPS) back into the General Schedule NSPS pay system. 

Representation of Civilian Women and Minorities 
From FY 2010 to FY 2011, DTRA continues to experience a low participation rate in three 
categories: Women, Hispanics, and Individuals with Targeted Disabilities in comparison to the 
Civilian Labor Force. There was a slight increase in the following areas: White men and women 
slightly increased from 67.14% to 67.54% and Asians increased slightly from 4.13% to 4.38%. 
There was a slight decrease in the following areas: Hispanics slightly decreased from 4.82% to 
4.78%; Blacks slightly decreased 19.48% to 18.89%; Native Americans slightly decreased from 
.38% to .32% and Individuals with Targeted Disabilities experienced a decrease from .60% to 
.24%. DTRA continues to pursue the DoD goal of hiring 2% employees with targeted 
disabilities. 

COMPLAINT PROCESSING 

Informal Processing - In FY 11, DTRA EO personnel processed 20 informal complaints; the 
Agency strives to meet the regulatory guidelines. Of the 20 matters brought to the attention of 
counselors, 6 were resolved during the informal stage and did not result in a formal complaint 
being filed. Fourteen formal complaints were filed. The ADR program continues to be valuable 
tool in resolving complaints at the lowest possible level. The ADR participation rate is 30% at 
the informal stage. 

Formal Processing - The government-wide average for processing formal complaints from date 
of filing to date of settlement, withdrawal, or issuance of the Agency's Final Order is 360 days. 
DTRA's average processing time for FY 2011was170 days. During the period FY 2007 to 
FY 2011, the average number of formal complaints on hand at the beginning of the reporting 
period was 8. The number of new complaints filed during each fiscal year averaged 8 cases, 
ranging from 6 in FY 2007 to 14 in FY 2011. In FY 2011, 14 individuals filed 14 complaints 
alleging employment discrimination. 

Investigations - The average number of complaints pending investigation from FY 07 to 
FY 11 was 4. The average processing time in FY 11 was 209 days vs. 141 days in FY 07. 

Hearings - The average number of complaints pending hearing between FY 07 and FY 
11was4. 

Final Agency Decisions (FAD) - During FY 11 the Agency issued 1 Final Agency 
Action (FAA) wherein the Administrative Judge (AJ) granted the Agency's Motion for Summary 
Judgment. The Agency dismissed 3 formal complaints prior to an investigation. The Agency 
issued one Merit FAD finding no discrimination, with a processing time of 166 days. 
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Issues/Basis for Complaint (s) - The most frequently used basis in FY 2011 was reprisal 
and the most frequently issue was harassment (non-sexual). 

EMPLOYMENT OF PEOPLE WITH DISABILITIES 

The number of employees with targeted disabilities decreased from .60% to .24% during FYI 1. 
Our current percentage of 0.24% is below the DoD target of 2% and the federal high of 2.65%. 

DISCIPLINE 

There were no findings of discrimination during the period FY 2007 to FY 2011 and no 
disciplinary actions stemming from complaints of discrimination. 

See DTRA Instruction 1400.25 M, Subchapter 752 entitled Civilian Disciplinary and Adverse 
Actions at Appendix H. 

(B) Causal Analysis 
DTRA does not have a large volume of complaints. Over the past five years, DTRA has worked 
diligently to advise and assist leadership in promoting an environment free from personal, social, 
or institutional barriers that prevent employees from rising to the highest level of responsibility 
possible. We make efforts to ensure that employees and applicants understand their rights under 
Title VII, disseminate and implement Federal Civil Rights Laws, and promote diversity. We 
believe through these appropriate measures, and increased usage of ADR, the volume of 
discrimination complaints will remain low. The DTRA EO&DP Office has fully implemented 
the I-Complaints tracking system and prepares weekly status reports to review Agency-Wide, as 
well as Enterprise trends. The use of this system has helped the Agency in its efforts to improve 
overall complaint timelines. 

DTRA EO&DP Office provides monthly Newcomers Orientation and quarterly EO for 
Supervisors and Managers training sessions. These sessions are designed to ensure that 
supervisors, managers, and new employees receive training on Basic EO Law and Theories, 
ADR, Conflict Resolution, Prevention of Sexual Harassment, Reasonable Accommodation, 
Workforce Diversity, Discrimination Complaints Process and Special Emphasis Programs. 
During FY 2011, over 300 supervisors, managers and employees were trained. The EO for 
Supervisors and Managers is a 4-hour training course. DTRA leadership has gained an 
understanding that training and proactive measures contribute to the resolution of workplace 
disputes and resolve workplace issues before becoming formal complaints. In addition, we strive 
to maintain a cadre of well-trained EO Professionals. It's critical that EO Practitioners stay 
current in the latest developments in Equal Opportunity, Reasonable Accommodation, 
Alternative Dispute Resolution, and Human Resources. In keeping with this worthwhile goal the 
Agency, ensured that its entire experienced EO staff received nearly 40 hours of EO related 
training during FYI I, such as American with Disability Act Amendment Act, Management 
Directive-715, Final Agency Decision, and Letters of Acceptance and Dismissal. 
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(C) Practical Knowledge Gained through Experience 
To dispel perceptions of inequality, DTRA encourages employees to appreciate, value, and 
understand our similarities or difforences. The Agency conducted a number of special emphasis 
programs to improve the workplace environment and to promote and foster diversity. The 
primary goal this year was to provide better services and training to DTRA employees. Time has 
shown that proactive prevention is the key to a successful Agency. This can be accomplished 
through appropriate education for Agency leadership and the workforce. Also, the continued use 
of ADR is critical to opening lines of communication between leadership and employees. One 
key lesson learned is that if we can bring the parties in a dispute to the table, there is a high 
likelihood of resolution at the informal stage. Additionally, we offer ADR at the formal stage to 
resolve complaints at the formal level. 
We additionally, provided qualified mediators for a number of non-EO workplace disputes. This 
is in keeping with the mandate to resolve issues at the lowest level possible. 

(D) Actions Planned or Taken to Improve Complaint/Civil Rights Programs of the Agency 
DTRA employees are informed about EO and Diversity Programs through a variety of methods: 
Agency policies on EO, Sexual Harassment, EO for military members, Prevention of Sexual 
Assault, and Diversity Policy Statements, and other materials are posted on-line and on bulletin 
boards at all locations. Instructions on Reasonable Accommodation and ADR are available via 
the internal and external websites. Each employee receives a copy of all Agency instructions, 
policy statements, and EO related brochures at the EO for Newcomers training. During the 
reporting period, the EO and Diversity Programs Office continued to update its internal and 
external websites to include program overviews on Complaints, Reasonable Accommodation, 
Special Emphasis Programs, and the most current EO Policy Letters. Additionally, during FYI 1, 
DTRA included information on the Genetic Information Non-Discrimination Act (GINA), and 
information on Transgender Guidance in the workplace, as part of our regularly scheduled EO 
for Newcomers sessions. 

DTRA met its goal of offering EO for Supervisors training more consistently. The course was 
provided every quarter in the National Capital Region and once annually in the outlying regions. 

Reporting Requirement 8: 
Any adjustment (to the Extent the Adjustment can be Ascertained in the Budget ofDTRA) to comply with the 
requirements under Section 201. 

Monetary payouts for findings of discrimination would be taken from the Agency's overall 
operating budget, when and if appropriate. 
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I am pleased to send you the enclosed copy of the U.S. Department of Education's (ED) 
fiscal year 2011 annual report prepared in accordance with Section 203 of the 
Notification and federal Employee Antidiscrimination and Retaliation Act of2002 
(No FEAR Act), Public Law 107-174. 

This report provides information about the number of cases filed against ED by 
employees under federal antidiscrimination and whistleblower protection laws and ED's 
efforts to prevent discrimination in the workplace. The report also provides year-end 
statistical data on the number and type of all complaints filed and the processing time for 
complaints. 

I hope you find this information useful. If you have any questions, please have your staff 
contact the Office of Equal Employment Opportunity Services at (202) 401-3560. 
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Arne Duncan 
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I. EXECUTIVE SUMMARY 

Section 203 of the Notification and Federal Employee Antidiscrimination and Retaliation Act of 
2002 (No FEAR Act), Public Law 107-174, which became effective on October I, 2003, requires 
federal agencies to be held accountable for violations of antidiscrimination and whistleblower 
protection laws and to post certain statistical data relating to Equal Employment Opportunity 
(EEO) complaints filed against the agency. As part of this requirement, federal agencies are 
required to submit an annual report to the Speaker of the House of Representatives, the President 
pro tempore of the Senate, the Committee on Homeland Security and Governmental Affairs of 
the Senate, the Committee on Oversight and Government Reform of the House of 
Representatives, each committee of Congress with jurisdiction relating to the agency, the 
Attorney General, the Office of Personnel Management (OPM) and the Equal Employment 
Opportunity Commission (EEOC). 

In the Department of Education, the Office of Management, Equal Employment Opportunity 
Services (EEOS), is responsible for overseeing the implementation of the No FEAR Act at the 
agency level, including reporting and updating the statistical information on the agency's Web 
site. 

The Department of Education (ED) is submitting its fiscal year (FY) 2011 annual report to 
Congress in compliance with the No FEAR Act. This report includes the number of cases that 
were filed in federal district court that resulted in judgments, awards, or compromise settlements; 
the disposition of those cases; monies required to be reimbursed; and the number of employees 
disciplined for discrimination, retaliation, harassment, or other infractions of a provision of law 
cited in Section 20l(c) of the No FEAR Act. 

ED reports that there was no litigation that resulted in payments from the judgment fund in FY 
2011. 

The complaint trend in FY 2011 indicates that reprisal, age, and race were the most frequently 
raised bases, whereas promotion/non-selection, performance evaluation, and non-sexual 
harassment were the most frequently raised issues. Specific information can be found in Table I 
of this report. More detailed information can be found in Appendix I- No FEAR Act Report in 
FY 2011. 

To remain proactive in its efforts to prevent discrimination in the workplace, ED offers biennial 
training to all agency employees on EEO laws, diversity, the No FEAR Act, the Whistleblower 
Protection Act, the use of Alternative Dispute Resolution (ADR) and prohibited personnel 
practices. ED encourages its employees to learn more about the use of ADR to resolve 
workplace disputes with their supervisors at the earliest possible stage. This was reinforced by 
the issuance ofED's ADR policy statement in FY 2011. ED also provides employees with the 
option of using ADR to address their EEO complaints and grievances. In this regard, ED 
continues its campaign to provide supervisors and managers, as well as nonsupervisory 
personnel, with communication and conflict resolution skills to facilitate resolving workplace 
conflicts before they become formal EEO complaints. 
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Concurrently, EEOS works with the Human Capital and Client Services (HCCS), also in the 
Office of Management, and the ADR Center to develop and implement specialized and 
innovative EEO training courses to educate managers and employees about antidiscrimination 
and anti-harassment policies. EEOS also offers customized trainings to satisfy specific requests 
from the Department's principal offices (POs) to help increase employee awareness of EEO 
program activity responsibilities. In addition, EEO data reports are produced monthly and 
quarterly to keep senior management officials informed. Annual briefings on the "State of the 
EEO Program" were presented to all senior management officials in FY 2011. 

In summary, ED values the contributions of all employees and strives to promote diversity and 
inclusion through career development, hiring initiatives, and leadership commitment. To remain 
proactive and to help ensure no litigation resulting in payments from the judgment fund, ED will 
continue to stress that training and communication are vital to reducing the number of formal 
complaints, awards, and compromise settlements in discrimination cases. 

II. FY 2011 DATA 

Civil Cases: 

Section 203(a)(l) of the No FEAR Act requires that agencies include in their annual report to 
Congress "the number of cases arising under each of the respective provisions of law covered by 
paragraphs (1) and (2) of section 20l(a) in which discrimination on the part of such agency was 
alleged." Section 724.302 of Title 5 of the Code of Federal Regulations (C.F.R.) clarifies section 
203(a)(l) of the No FEAR Act by requiring agencies to report the "number of cases in Federal 
Court pending or resolved ... arising under each of the respective provisions of the Federal 
antidiscrimination laws and Whistleblower Protection Laws .... " See 5 C.F.R. § 724.302(a)(l). 

ED reports that in FY 2011, there were five cases in federal court alleging violations of federal 
antidiscrimination laws. One of the five cases has 18 individual plaintiffs. Of the five cases, ED 
prevailed in two cases (one of which involved three individual plaintiffs) and the remaining three 
cases are still pending. 

Reimbursement to the Judgment Fund: 

The regulations implementing the No FEAR Act state that the Financial Management Service 
(FMS), U.S. Department of the Treasury, will provide notice to an agency's chief financial 
officer within 15 business days after payment from the judgment fund. The agency is required 
either to reimburse the fund within 45 business days after receiving the notice from FMS, or to 
contact FMS to make arrangements in writing for reimbursement. ED reports that there was no 
litigation that resulted in payments from the judgment fund in FY 20 I I. 

Disciplinary Actions: 

Section 203(a)(4) of the No FEAR Act requires that agencies include in the annual report to 
Congress "the number of employees disciplined for discrimination, retaliation, harassment, or 
any other infraction of any provision of law referred to in paragraph (I)." For federal court 
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cases involving allegations of a violation of antidiscrimination or whistleblower protection laws, 
the regulations at 5 C.F.R. § 724.302(a)(3) require the agency to report the total number of 
employees disciplined. The regulations at 5 C.F.R. § 724.102 define discipline to include any 
one or a combination of the following actions: reprimand, suspension without pay, reduction in 
grade or pay, or removal. 

ED reports that there were no disciplinary actions arising from the federal district court and that 
none of the cases resulted in any employees being disciplined. 

In September 2011, ED issued four updated and one new policy statements: EEO, Diversity, 
Anti-Harassment, the No FEAR Act, and ADR. These policies were issued to (1) cover all 
forms of prohibited discrimination and anti-harassment under Title VII and the No FEAR Act, 
(2) require immediate and appropriate corrective action, (3) provide points of contact for 
reporting and filing a complaint, ( 4) define necessary legal terms, (5) require training for the 
workforce, (6) protect employees from retaliation, and (7) inform employees about the use of 
ADR to resolve complaints and disputes. These statements have been prominently posted on 
employee bulletin boards as well as ED's intranet and public Web sites. 

These policies also require the agency to take appropriate disciplinary action against those 
engaging in unlawful discriminatory practices or allowing discriminatory practices to exist (see 
Appendix 11 for the Table of Penalties from ED's Personnel Manual Instruction 751-1.
Discipline and Adverse Actions). 

Final Year-End Data Posted Under Section 301(c)(l)(B): 

The final year-end data posted pursuant to Section 301(c)(l)(B) of the No FEAR Act is included 
in Appendix I. 

III. ANALYSIS OF TRENDS, CAUSAL ANALYSIS, AND PRACTICAL KNOWLEDGE 
GAINED THROUGH EXPERIENCE 

Section 203(7) of the No FEAR Act requires that agencies undertake an examination of trends, 
causal analysis, practical knowledge, and any actions planned or taken to improve complaint or 
civil rights programs in the agency. 

There were 40 discrimination complaints filed against ED during FY 2011, a decrease of 6.9 
percent from the 43 complaints in FY 2010. The open inventory decreased by 4.5 percent from 
66 cases in FY 2010 to 63 cases in FY 2011. There was one finding of discrimination ordered by 
the EEOC in FY 2011. The corrective actions set forth in the order were promptly implemented, 
monitored, and reported to EEOC within the required timeframe. 

A review of the formal complaints trend in FY 2011 indicates that reprisal, age, and race were 
the most frequently raised bases, whereas promotion/non-selection, performance evaluation, and 
non-sexual harassment were the most frequently raised issues. See Tables I and 2 below. 
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T bl I All a e ege db .. F as1s m orma IC I . t * omo.am s 

FY 2010 FY 2011 
Formal Complaints FY2009 

Bases # % # % # % 

American Indian/ Alaska Native 0 0.0% 0 0.0% 1 0.8% 

Asian/Native Hawaii 0 0.0% I 1.1% 1 0.8% 

Black/ African American 12 11.7% 16 17.0% 13 10.5% 

White 3 2.9% 6 6.4% 5 4.0% 

Two or More races 0 0.0% 0 0.0% 1 0.8% 

Color 5 4.9% 4 4.3% 8 6.5% 

Religion 1 1.0% 2 2.1% 4 3.2% 

Reprisal 25 24.3% 21 22.3% 29 23.4% 

Sex-Male 8 7.8% 8 8.5% 8 6.5% 

Sex-Female 9 8.7% 9 9.6% 12 9.7% 

National Ori~in-Hisoanic 2 1.9% 1 1.1% 2 1.6% 

National Origin-other 2 1.9% 0 0.0% 2 1.6% 

Eoual Pav Act-male 0 0.0% 0 0.0% 0 0.0o/o 

Eoual Pav Act-female 0 0.0% 0 0.0% 1 0.8% 

Age 16 15.5% 13 13.8% 21 16.9% 

Disabilitv-Physical 5 4.9% 5 5.3% 7 5.6% 

Disabilitv-Mental 15 14.6% 8 8.5% 9 7.3% 

Genetic Information 0 0.0% () 0.0% 0 0.0% 

* Note that multiple bases may be raised in an individual complaint. 
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T bl 2 II d a e . A ege . F Issues m orma IC I . * omo1amts 
FY 2009 FY 2010 FY 2011 

Fonnal Comolaints 

ISSUES # % # % # % 

AnnointmentlHire 6 6.9% 6 6.5% 5 5.7% 

Assignment of Duties 6 6.9% 9 9.8% 13 14.8% 

Awards 2 2.3% 3 3.3% 4 4.5% 

Conversion to Full time 0 0.0% 0 0.0% 0 0.0% 

Disciolinarv Action 4 4.6% 3 3.3% 0 0.0% 

(Demotion) (11 - (0) - - -
(Reorimand) (0) - (I) - - -
(Susoension) (2) - (I) - - -
(Removal) (I) - (I) - - -

Dutv Hours 0 0.0% I 1.1% I 1.1% 

Evaluation/ Aooraisal 20 23.0% 14 15.2% 16 18.2% 

Examination/fest 0 0.0% 0 0.0% 0 0.0% 

Harassment 10 11.5% 18 19.6% 16 18.2% 

!Non-sexual) (10) - (16) - (15) -
(Sexual) (0) - (2) - (l) -

Medical Examination 0.0% 0.0% 0 0.0% 

Pav including overtime 2 2.3% 2 2.2% 2 2.3% 

Promotion/Non-selection 10 l l.5% 15 16.3% 17 19.3% 

Reassignment 6 6.9% 2 2.2% 6 6.8% 

(Denied) (3) - (0) - (4) -
(Directed) (3) - (2) - (2) -

Reasonable accommodation 6 6.9% 3 3.3% 0 0.0% 

Reinstatement 0 0.0% 0 0.0% 0 0.0% 

Retirement 0 0.0% 2 2.2% 0 0.0% 

Tennination I !.!% 2 2.2% 0 0.0% 

Tenns Condition 7 8.0% 6 6.5% 6 6.8% 

Time and Attendance 6 6.9% 4 4.3% 0 0.0% 

Training 1 l.1% 2 2.2% 2 2.3% 

Other 0 0.0% 0 0.0% 0 0.0% 
* Note that multiple issues may be raised in an individual complaint. 

IV. ADJUSTMENT TO BUDGET 

Section 203(a)(8) of the No FEAR Act requires that agencies include in their annual report to 
Congress information about "any adjustment (to the extent the adjustment can be ascertained in 
the budget of the agency) to comply with the requirements under section 20 I." 

ED made no such adjustments. 
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V. ACTIONS PLANNED OR TAKEN TO IMPROVE COMPLAINT OR CIVIL RIGHTS 
PROGRAMS 

The No FEAR Act requires federal agencies to train all employees on their rights and remedies 
under the federal antidiscrimination, retaliation, and whistleblower protection laws. ED requires 
that all new employees receive No FEAR Act training within 90 calendar days of their 
appointment and that all employees take refresher training every two years. 

Table 3. ED's Comnlaint Rate and ADR UsaQe in the Precomnlaint StaQe, FY 2005 - FY 2011' 
Fiscal Years Total Work #of Complaint ADR ADR 

Force Precomnlaints Rate Offer Rate Particination Rate 
2005 4436 86 1.9% 100% 3.5% 
2006 4353 92 2.1% 100% 7.6% 
2007 4327 86 1.9% 89.5% 11.7% 
2008 4344 86 2.0% 96.5% 10.8% 
2009 4226 64 1.5% 35.9% 17.3% 
2010 4543 67 1.5% 67.2% 46.7% 
2011 4629 65 1.4% 95.4% 45.2% 

A review of EEO complaint trends indicates that there was a decreasing trend in the number of 
EEO precomplaints-from 86 in FY 2005 to 65 in FY 2011. While the complaints rate decreased 
from 1.9 percent in FY 2005 to 1.4 percent in FY 2011, it still remained higher than the available 
government-wide average of 0.5 percent;;. 

In FY 2011, the offer rate of ADR at the informal stage of the EEO complaints.process was 95.4 
percent, which was higher than the government-wide average of 75 .3 percent.111 Also, the FY 
2011 offer rate increased by 28.2 percent from FY 2010. This was due in great part to the 
establishment of a stand-alone ADR Center, marketing and outreach conducted about services 
offered by the ADR Center, and enhanced EEOS and ADR Center collaboration. These efforts 
included agency-wide promotion of the use of ADR to resolve complaints at the earliest possible 
stage. The Secretary, via his previously documented ADR and EEO policy statements, stressed 
the importance of utilizing the ADR process to resolve complaints. Employee outreach and 
training opportunities included the ADR Center Open House, the ADR "Lunch and Learn" series 
of monthly overviews, and practical application sessions on topics such as Mock Mediation, 
ADR Services, Read It Before You Need It, and Pre-Resolution Steps. Also, ADR Center staff 
collaborated with the EEOS staff to conduct PO briefings providing employees information 
related to ADR services such as conflict coaching, conciliation, facilitation, mediation, and 
conflict resolution training that can be customized for a specific PO. 

As a preventive measure, EEOS and the ADR Center worked collaboratively to provide 
customized training sessions to satisfy requests from the POs. Typically, these sessions covered 
a compilation of EEO laws, including a discussion of No FEAR Act requirements; information 
on the prevention of sexual harassment and on the EEO complaint process; the use of ADR; 
reasonable accommodation; and EEOC Management Directive 715 training. 
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Listed below are ED's actions taken in FY 2011 to improve its EEO Complaints Program: 

Strategic Alignment 
• ED developed an EEO and diversity strategic plan that helps to promote a diverse, high

quality workforce. The plan aligns its goals and objectives in accordance with the 
Department's Strategic Plan, Human Capital Management Plan, and OPM's Human 
Capital Assessment and Accountability Framework. 

Collaboration 
• ED has emphasized the importance of ADR by establishing a standalone operation. In 

April 2011, the ADR Center was established as a standalone operation in OM (formerly 
the Informal Dispute Resolution Center, which had been a part ofOM's Office of 
Hearings and Appeals) and focuses on preventing and informally addressing workplace 
disputes through outreach, communication, and providing conflict coaching, 
conciliation, facilitation, mediation, and training services. 

• ED has ensured that EEO staff work closely with HCCS officials to promote 
collaboration, improve coordination, and develop partnership initiatives. Both EEOS 
and HCCS participated in the EEO community's annual diversity conferences and 
forums to ensure visibility and to promote community outreach activities. 

• ED has involved employees and managers in implementing its EEO program. 
Employees and managers frequently participated in workforce briefings, attended EEO 
and ADR training sessions, and participated in identifying barriers to EEO. 

Accountability 
• ED has issued EEO, ADR, and diversity policy statements annually. In September 2011, 

the Secretary issued ED's ADR workplace policy statement encouraging all employees to 
learn about the ADR process and to use it to informally resolve conflicts and disputes. 

• ED has increased its ADR offer rate at the informal stage of the EEO complaints proces~ 
(95.4 percent) which exceeded the government-wide average (75.3 percent) and its FY 
2010 offer rate (by 28.2 percent). 

• ED has completed its EEO investigations in a timely and efficient manner. The 
percentage of prompt investigations increased by 22 percent from 73 percent in FY 2010 
to 95 percent in FY 2011, which was higher than the government-wide average of 75.8 
percent ... This is a significant improvement from the last seven years. 

• ED has issued merit final agency decisions (F ADs) in a timely and competent manner. 
In FY 2011, ED issued all its FADs within the 60-day time limit, which was significantly 
higher than the government-wide average of 51.5 percent. v 

• ED has ensured that all supervisors' and managers' performance plans include a standard 
on the commitment to EEO and ADR as a criterion. Supervisors and managers are 
evaluated on their cooperation and support of both the EEO program and the ADR 
process. 

• ED has conducted its agency-wide barrier analysis. The Director, EEOS, led a series of 
dialogues and meetings with employee groups, affinity groups, union officials, PO EEO 
liaisons, executive officers, and senior managers. 
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• ED has ensured that appropriate EEO training is routinely provided to managers and 
employees. Managers and employees were trained on the topics of EEO, reasonable 
accommodation, and diversity both at headquarters and at selected regional locations. 

• ED has submitted timely reports of its EEO program efforts to EEOC. In FY 2011, ED 
submitted both the 462 and the MD 715 reports to EEOC, describing its complaint 
processing activities and the EEO program status. 

In summary, ED is committed to achieving a strong, effective, high-performing, and diverse 
workforce and ensuring that the workplace is free of discrimination and/or harassment in any 
form, is inclusive and fair, and encourages all employees to develop to their full potential. 
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APPENDIX I 

Department of Education 
No FEAR ACT REPORT 

FY 2011 . 

: Complainants 
L--------·--
1 

i Repeat Filers 

Color 

Religion 

Reprisal 

. Sex 

l National Origin 

, Equal Pay Act 
~- ----·-· --~ .. - -
Age 

Disability 

Non-EEO Basis 
.•. -- ...... . 

Assignment of Duties 

Awards 

11 

40 

0 

8 

4 

29 

20 

4 

1 

21 

16 

0 

13 

4 



Conversion to Full-time 0 

Disciplinary Action 

Demotion 0 

Reprimand 0 

Removal 0 

Suspension 0 

Other 0 

Duty Hours I 

Evaluation/ Appraisal 16 

Examination/Test 0 

Non-Sexual Harassment 15 

Sexual Harassment I 

Medical Examination I 

Pay (Including Overtime) 2 

Promotion/Nonselection 17 

Denied Reassignment 4 

Directed Reassignment 2 

Reasonable Accommodation 0 

Reinstatement 0 

Retirement 0 

Termination 0 

Terms/Condition of Employment 6 

Time and Attendance 0 

Training 2 

Other 0 
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Average number of days in 
investigation stage 

Average number of days in 
final action stage 

Average number of days in 
investigation stage where 
hearing was requested 

Average number of days in 
final action stage where 

, hearing was requested 

Average number of days in 
investigation stage where 
hearing was not requested 

Average number of days in 
final action stage where 
hearing was not requested 

Total Complaints Dismissed by 
Agency 

Average Days Pending Prior to 
Dismissal 

Total Formal Complaints 
Withdrawn by Complainants 

13 

248.58 

151.39 

277 

442.60 

284.15 

44.07 

4 

54 

0 



Without Hearing 1 100.00% 

With Hearing 0 0.00% 

Total Number of Findings by 
100% 

Basis 

Race 0 0.00% 

Color 0 0.00% 

Religion 0 0.00% 

· Reprisal 0 0.00% 

Sex 0 0.00% 

National Origin 0 0.00% 

Equal Pay Act 0 0.00% 

Age 0 0.00% 

Disability 100.% 

Non-EEO 0.00% 

Race 0 0.00% 

Color 0 0.00% 

Religion 0 0.00% 

Reprisal 0 0.00% 

Sex 0.00% 
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National Origin 0 0.00% 
I 

' Equal Pay Act 0 0.00% 

Age 0 0.00% 

Disability 0 0.00% 

~ _!_o_!al Number ~fFindings [ 
I 

I 0 0.00% Race 

Color . _[ 0 0.00% . -
Religion 1. 0 0.00% 

\ ----
1 Reprisal I 0 0.00% 

Sex I 0 0.00% 

National Origin I_ 0 0.00% 

, Equal Pay Act [_ 0 0.00% 

Age I 0 0.00% 

Disability I 1 100.00% 

Non-EEO I 0 0.00% 

Findings 
100.00% 

Appointment/Hire 0 0.00% 

Assignment of Duties 0 0.00% 

Awards 0 0.00% 

Conversion to Full-time I 0 0.00% 

Disciplinary Action 
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Demotion I 0 0.00% 

Reprimand I 0 0.00% 

Suspension I 0 0.00% 

Removal I 0 0.00% 

Other I 0 0.00% 

Duty Hours __ L 0 0.00% 
.... -

Evaluation/ Appraisal I 0 0.00% 

Examination!f est I 0 0.00% 

Non-Sexual io 0.00% 
Harassment 

Sexual Harassment I 0 0.00% 

, Medical Examination I 0 0.00% 

Pay (Including lo 0.00% 
Overtime) 

Promotion/ Non- ~ 100.00% 
selection 

Denied Reassignment I 0 0.00% 

Directed Reassignment I 0 0.00% 

Reasonable lo 0.00% 
Accommodation 

Reinstatement I 0 0.00% 

Retirement I 0 0.00% 

Termination I 0 0.00% 

Terms/Conditions of lo 0.00% 
Employment 

Time and Attendance I 0 0.00% 

Training I 0 0.00% 

I 0 
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Findings 
0.00% 

-

Appointment/Hire 0 0.00% 

, Assignment of Duties 0 0.00% 

Awards 0 0.00% 
l 

, Conversion to Full-time j 0 0.00% 

• Disciplinary Action 

Demotion 0 0.00% 

Reprimand 0 0.00% 

Suspension 0 0.00% 

Removal 0 0.00% 

Other 0 0.00% 

Duty Hours 0 0.00% 
I 

Evaluation/ Appraisal I 0 0.00% 

Examinatio.nffest I 0 0.00% 

Non-Sexual lo 0.00% 
' Harassment 

Sexual Harassment I 0 0.00% 

Medical Examination I 0 0.00% 

Pay (Including F 0.00% 
Overtime) 

Promotion/ Non- lo 0.00% 
selection 

Denied Reassignment I 0 0.00% 

Directed Reassignment I 0 0.00% 

Reasonable lo 0.00% 
Accommodation 

Reinstatement I 0 0.00% 
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Retirement I 0 0.00% 

Termination I 0 0.00% 

Terms/Conditions of lo 0.00% 
Employment 

Time and Attendance I 0 0.00% 

Training I 0 0.00% 

L 0.00% 

Findings ·~ 100.00% 

Appointment/Hire J _ 0 0.00% 
, ___ -- -· 

-. .. -·- . -··-- ·- - . -- . ·- - . Assignment of Duties I 0 0.00% 

Awards [_ 0 0.00% 
.... ··- -·-· ·--~-· - -~·-··-· - ---·-

I~ Conversion to Full-
0.00% 

time --- ·- ... - __ · --... ...,. - - ·. -- -

Disciplinary Action 

I Demotion J 0 0.00% 
L 

Reprimand ·1 0 0.00% 

Suspension ·1 0 0.00% 

Removal I 0 0.00% 

Other I 0 0.00% 

Duty Hours I 0 0.00% 

Evaluation/ Appraisal I_ 0 0.00% 

Examination/Test I 0 0.00% 

Non-Sexual lo 0.00% 
Harassment 

Sexual Harassment I 0 0.00% 

Medical Examination I 0 0.00% 

18 



.. 

Overtime) O 
0.00% Pay (Including ~ 

';;;;;;- __..;;;;.•• ....;;- =.- =- -=--'--=-=-'--=-'----·' ·-· - - . .. ......----- - ----! 

" 
Promotion/Non- 100.00% 
selection 

'_R_e_as ___ si_gnm ___ -en-_ ~-~-e-n-.ie_d_I 0 .----0-.0-0_o/i_o - - -i 

Reassignment Directed I 0 0.00% 

Reasonable 0.00% 
; Accommodation lo 
"""1__~--e-'i=n=st;;_at"-'e'--m-e-nt _____ ·--·. --r 0. .----0-.0-0_o/i_o ----! 

.1 I Retirement 
' 

0 0.00% 
j.----0--.----0-.-0-0°-Vo----; 

,_____ .. ------ - -1o· 0 

1 Termination 

Terms/Conditions of 
l Employment 

0.00% 

Time and Att~_n_~ru.:c~ J 0 .----0-.0-0_'Y<_o __ __, 

Training 1 o 0.00% 
1~0-th-er-------,~-----~--0-.0-0_o/<_o----1 

I· , ...., 

Investigation 

Hearing 

' Final Agency Action 

Appeal with EEOC Office of 
Federal Operations 15 

Pending Completion Where Investigation Exceeds Required 
Time Frames 
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Appendix II 
ED's Table of Penalties for Stated Offenses 

Nature of 111 Offense 1st Offense 2nd Offense znd Offense 
Offense Minimum Maximum Minimum Maximum 

Violations of Reprimand REMOVAL 14-Day REMOVAL 
EEO statutes Suspension 
and/or 
regulations at 
29 CFR 1614. 
Refusal to 5-Day REMOVAL 14-Day REMOVAL 
answer Suspension Suspension 
questions or 
otherwise 
cooperate with 
any 
administrative 
investigation, 
inquiry, or 
other proper 
proceeding, 
including, but 
not limited to, 
EEO, Office of 
Special 
Counsel, Merit 
Systems 
Protection 
Board, and 
Inspector 
General 
proceedings 
(when criminal 
charges are not 
anticipated and 
appropriate 
administrative 
warnings are 
provided). 

' See the Department's 462 reports from FY 2005 to FY 201 l. 
". See EEO Commission's Annual Report on the Federal Workforce FY 2010, page 1-5. 
"' See EEO Commission's Annual Report on the Federal Workforce FY 2010, page 1-6. 
" See EEO Commission's Annual Report on the Federal Workforce FY 2010. 
' See EEO Commission's Annual Report on the Federal Workforce FY 2010. 
~ Excluded two untimely amended investigations from prior year. 
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3ru Offense 3r" Offense 
Minimum Maximum 

REMOVAL 

REMOVAL 
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with such cases; the number of employees disciplined for discrimination, retaliation, 
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I. EXECUTIVE SUMMARY 

The U.S. Environmental Protection Agency (EPA or Agency) provides its Annual Report to 
Congress as required by Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Public Law 107-174. As 
required, this report includes information related to the number of cases in Federal court pending 
or resolved in fiscal year (FY) 2011 and, in connection with those cases, their disposition; 
reimbursement( s) to the Judgment Fund; and the number of employees disciplined and the nature 
of the disciplinary action taken. 

During FY 2011, there were a total of IS cases pending before Federal courts. Among these 
cases, there were 15 claims of violation of Title Vil; 2 claims of violations of the Rehabilitation 
Act; 6 claims of violation of the Age Discrimination in Employment Act; and one claim of 
violation of the Fair Labor Standards Act. Of the 15 cases noted above, one was settled during 
the reporting period. The settlement involved a total payment of$225,000, of which $216,000 
was separately designated for the payment of attorney's fees. The settlement amount will be 
reimbursed to the Judgment Fund. 

Of the remaining 14 cases, two were dismissed with prejudice, one was withdrawn with 
prejudice, one resulted in summary judgment for the Agency being upheld on appeal, one is 
currently on appeal of a finding for the Agency, and 9 are proceeding at different stages of 
pretrial litigation. 

There were no disciplinary actions taken in connection with any federal case pending or resolved 
in FY 2011 brought under applicable provisions of federal anti-discrimination laws and/or 
Whistleblower Protection laws; or for any conduct that was inconsistent with these laws or for 
conduct that constituted any prohibited personnel practice. 

II. BACKGROUND 

On May 15, 2002, Congress enacted the "Notification and Federal Employee Antidiscrimination 
and Retaliation Act of2002," or, as it is more commonly known, the No FEAR Act. One 
purpose of the Act is to "require that Federal agencies be accountable for violations of 
antidiscrimination and whistleblower protection laws." Public Law 107-174, Summary. In 
support of this purpose, Congress found that "agencies cannot be run effectively if those agencies 
practice or tolerate discrimination." Public Law 107-174, Title I, General Provisions, section 
101(1). 

Section 203 of the No FEAR Act requires that each Federal agency submit an annual Report to 
Congress not later than 180 days after the end of each fiscal year. Agencies must report on the 
number of Federal court cases pending or resolved in each fiscal year and arising under each of 
the respective areas of Law specified in the Act in which discrimination or retaliation was alleged. 
In connection with those cases, agencies must report the status or disposition of the cases; the 
amount of money required to be reimbursed to the judgment fund; and the number of employees 
disciplined. Agencies must also report on any policies implemented related to appropriate 
disciplinary actions against a Federal employee who discriminated against any individual, or 
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committed a prohibited personnel practice; any employees disciplined under such a policy for 
conduct inconsistent with Federal Antidiscrimination Laws and Whistleblower Protection Laws; 
and an analysis of the data collected with respect to trends, causal analysis, and other 
information. 

The Act imposes additional duties upon Federal agency employers intended to reinvigorate their 
longstanding obligation to provide a work environment free of discrimination and retaliation. 
The additional obligations contained in the No FEAR Act can be broken down into five 
categories: 

• A Federal agency must reimburse the Judgment Fund for payments made to 
employees, former employees, or applicants for Federal employment because of 
actual or alleged violations of Federal employment discrimination laws, Federal 
whistleblower protection laws, and retaliation claims arising from the assertion of 
rights under those laws. 

• An agency must provide annual notice to its employees, former employees, and 
applicants for Federal employment concerning the rights and remedies applicable to 
them under the employment discrimination and whistleblower protection laws. 

• At least every two years, an agency must provide training to its employees, including 
managers, regarding the rights and remedies available under the employment 
discrimination and whistleblower protection laws. 

• Quarterly an agency must post on its public website summary statistical data 
pertaining to EEO complaints filed with the agency. 

The President delegated responsibility to the Office of Personnel Management (OPM) for 
issuance of regulations governing implementation of Title II of the No FEAR Act. OPM 
published final regulations on the reimbursement provisions of the Act on May 10, 2006; final 
regulations to carry out the notification and training requirements of the Act were published on 
July 20, 2006; and the final regulations to implement the reporting and best practices provisions 
of the No FEAR Act on December 28, 2006. The Equal Employment Opportunity Commission 
(EEOC) published its final regulations to implement the posting requirements of Title ill of the 
No FEAR Act on August 2, 2006. The EPA has prepared this report based on the provisions of 
the No FEAR Act in accordance with OPM and EEOC's final regulations. 

IIL DATA 

a. Civil Cases 

Section 203(aXI) of the No FEAR Act requires that agencies include in their Annual Report "the 
number of cases arising under each of the respective provisions of law covered by paragraphs (I) 
and (2) of section 201 (a) in which discrimination on the part of such agency was alleged." 
Section 724.302 ofOPM's final regulations on reporting and best practices clarifies section 203 
(I) of the No FEAR Act stating that agencies report on the "number of cases in Federal Court 
[district and appellate] pending or resolved ... arising under each of the respective provisions of 
the Federal Antidiscrimination laws and Whistleblower Protection Laws applicable to them .. .in 
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which an employee, former Federal employee, or applicant alleged a violation(s) of these laws, 
separating data by the provision(s) oflaw involved." 

During FY 2011, there were a total of 1 S cases pending before Federal courts. Among these 
cases, there were 1 S claims of violation of Title VII; 2 claims of violations of the Rehabilitation 
Act; 6 claims of violation of the Age Discrimination in Employment Act; and one claim of 
violation of the Fair Labor Standards Act. 

Of the 1 S cases noted above, one was settled during the reporting period. Of the remaining 14 
cases, two were dismissed with prejudice, one was withdrawn with prejudice, one resulted in 
summary judgment for the Agency being upheld on appeal, one is currently on appeal of a 
finding for the Agency, and 9 are proceeding at different stages of pretrial litigation. 

b. Reimbursement to the Judgment Fund 

During FY 2011, the Agency was required to reimburse the Judgment Fund $225,000, in 
connection with the one settled civil case, of which $216,000 was separately designated for the 
payment of attorney's fees. 

c. Disciplinary Actions (5 C.F.R. § 724.302 (a)(3) & (5)) 

There were no employees disciplined in FY 2011 in connection with any cases described in 
paragraph (a) above, or for any other conduct that is inconsistent with Federal Antidiscrimination 
Laws and Whistleblower Protection Laws or for conduct that constitutes prohibited personnel 
practices. 

d. Final Year-End Data Posted Under Section 301(c)(l)(B) 

The final year-end data posted pursuant to section 30l(c)(l)(B) of the No FEAR Act is included 
in Appendix 1. 

The final year-end data indicates that during FY 2011, there were 64 new administrative 
complaints of discrimination filed by 61 employees or applicants for employment. 
Within the total inventory of 174 complaints, EPA's Office of Civil Rights (OCR) conducted 94 
pre-complaint counselings; 21 investigations; and closed 43 cases including 20 final agency 
decisions, 11 final agency orders, 6 settlements, 4 dismissals and 2 withdrawals. There were no 
findings of discrimination in FY 2011. 

FY 2011 complaint totals can be found in their entirety at Appendix 1 of this report. 

e. Policy Description on Disciplinary Actions (5 C.F.R. § 724.302(a)(6)) 

In FY 2009, EPA Administrator Lisa P. Jackson signed a new Agency EEO policy that set forth 
her vision for an effective EEO program and a workplace free of discrimination, harassment, and 
reprisal. This Policy can be found in Appendix 3. During FY 2010, she reaffirmed her 
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commitment to an effective EEO program in a 2010 EEO Policy. This Policy can be found in 
Appendix 4. The 2010 EPA EEO Policy can be found at Appendix 5. 

In the Agency's 20 I 0 NoFEAR Report, we discussed on-going efforts to implement an Anti
Harassment policy. On July 13, 2011, we accomplished this goal when Administrator Jackson 
signed and the official Agency Anti-Harassment policy, which can be found in Appendix 2 of 
this report. For the purposes of this policy, unlawful harassment is defined as any unwelcome 
verbal or physical conduct based on race; color; sex, including pregnancy and gender 
identity/expression; national origin; religion; age. The Administrator's policy is precedent setting 
by its inclusion of bases beyond those covered under Title VD, specifically the bases of genetic 
identity and genetic expression. This policy is exemplary of the Agency's rededicated effort to 
address and alleviate all manner of discrimination, in all its forms, in the workplace. 

All EPA supervisors and management officials are responsible for taking appropriate corrective 
actions for which they have been delegated authority and for recommending to higher level 
officials disciplinary action considered appropriate in other cases. EPA's policies and 
procedures for taking disciplinary action are contained in EPA Order 3110.6B, Adverse Actions, 
EPA Order 3120. IB, Conduct and Discipline, EPA Order 3120.2, Conduct and Discipline Senior 
Executive Service and in the applicable collective bargaining agreements. Actions in response to 
findings of discrimination may range from informal corrective actions such as a written warning 
to more formal disciplinary actions such as a suspension without pay or removal. 

Additionally, OCR' s standard operating process for the redress of allegations of discrimination 
provides for a prompt, fair, and impartial review and adjudication of any allegation of 
discrimination, further demonstrating the Agency's commitment to equal employment 
opportunity principles and practices in all of our management decisions and personnel practices. 

f. No FEAR Act Training Plans (5 C.F.R. § 724.302 (a)(9)) 

In FY 2011, OCR began a revamp of its entire web presence, to include a redesign of the 
NoFEAR Act online training. The redesigned training, planned for roll out beginning in April 
2012, will be more user friendly, interactive, and provide a more meaningful learning 
experience. The Director of OCR has convened a committee of senior Diversity managers to 
supervisor the training redesign and roll out with the intent to surpass the Agency's 20 I 0 
NoFEAR training completion rate of95%. 

IV. ANALYSIS OF TRENDS, CAUSAL ANALYSIS AND PRACTICAL 
KNOWLEDGE GAINED THROUGH EXPERIENCE (5 C.F.R. § 724.302 (a)(7)) 

At the conclusion of FY 2011, the Agency saw a 12% decrease in number of new complaints 
filed and a 5% decrease in the number of complainants compared to FY 2010. The bases of 
alleged discrimination most often raised were:(!) retaliation; (2) sex; and (3) disability. 
Additionally, EPA saw an overall 40"/o decrease in the number of complaints filed on the basis of 
race and a 37% decrease in the number of complaints filed on the basis of age between FY 2010 
and FY 2011. 
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The 64 EEO complaints filed at EPA in FY 2011contained35 allegations ofretaliation, 28 
allegations of sex discrimination, and 24 allegations of age discrimination. The FY 2011 EEO 
complaint activity at EPA showed a decrease in almost every basis alleged as compared to FY 
2010. The only bases alleged more frequently in FY 2011 as compared to FY 2010 were 
complaints alleging discrimination based on disability discrimination and complaints alleging 
Equal Pay Act violation. Overall, the data does not show any significant increase in complaints 
filed on these or any bases, when considering the aggregate size of the workforce. 

EPA completed investigations for complaints pending during FY 2011 with an average 
processing time of239 days, down from 258 days in FY 2010. EPA's average processing time 
for all complaint closures increased from 518 days in FY 2010, to 697 days in FY 2011, above 
the Government-wide average of 404 days, in FY 2010. The Agency found that, on average, 
complaints where a hearing was requested took 945 days to reach closure. Complaints where 
settlement was deemed appropriate took an average of 409 days to reach closure and complaints 
where a Final Agency Decision (FAD) was issued took, on average, 672 days to reach closure. 
The increase in the number of days can be attributed to a number of factors. FY 2011 was 
characterized by significant change and transition in the Office of Civil Rights, Employment 
Complaints Resolution Staff (ECRS). The ECRS lost its Assistant Director and its most senior 
specialist. The staff was without an Assistant Director for the entire year. 

Nevertheless, OCR focused heavily on system improvements during FY 2011. During the 
reporting period, we initiated an Interagency Agreement (IAG) with the United States Postal 
Service (USPS). Also during the reporting period, we procured and implemented the 
government-wide standard complaint tracking system, iComplaints. We have begun transferring 
all of the Agency investigative functions to USPS, in order to streamline our investigative 
activities and ultimately conform to regulatory timeframes. We anticipate that these two 
logistical improvements will collaboratively enhance the productivity and efficiency of the 
Agency EEO program. While we are aware that our processing times went up during FY 2011, 
we are confident that we will see a marked decrease in these numbers during FY 2012. 

V. ADJUSTMENTS TO BUDGET (5 C.F.R § 724.302(a)(2)(ii)) 

During FY 2011, the Agency was required to reimburse the Judgment Fund $225,000 in relation 
to the settlement of a civil case. 

VI. ACTIONS PLANNED OR TAKEN TO IMPROVE COMPLAINT OR CIVIL 
RIGHTS PROGRAMS (5 C.F.R § 724.302 (a)(7)(iv)) 

In an effort to improve our civil rights programs, EPA hired an independent consulting firm 
during FY 2010 to conduct a comprehensive review and program evaluation to determine how 
effectively OCR is meeting its mission and regulatory mandates. This study was complete in 
March 2011. Administrator Jackson convened a Deputies Council, consisting of the Agencies 
most senior management officials, to review all of the recommendations resulting from that 
study. During FY 2011, OCR took steps to implement a number of the improvements suggested 
by the Deputies Council including standardizing templates, developing standard operating 
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procedures, changing investigation contractors, procuring a new tracking system, hiring.new 
staff and managers and improving accountability for processing investigations and F ADs. 

In FY 2011, OCR's ECRS attended quarterly technical training working cooperatively with 
. EPA' s Office of General Counsel, related to writing acceptance and dismissal letters, analyzing 
hostile work environment claims and conducting thorough investigations. 

OCR also continues to post all No FEAR statistics on the OCR website on a quarterly basis. In 
addition, have members of the ECRS make presentations during the monthly new hire 
orientations to ensure that all new employees are notified of the rights and remedies applicable to 
them under the employment discrimination and whistleblower protection laws. 

ACCOMPLISHMENTS UPDATE 

The EPA has worked towards meeting the goals of this important legislation as indicated in the 
actions highlighted below. 

1) IComplaints 

In FY 2011, OCR procured and implemented a new EEO complaint tracking system, 
iComplaints. With its industry-leading technical and functional superiority, this web
based application delivers a comprehensive range of capabilities for inputting, 
processing, tracking, managing, and reporting on complaint cases. iComplaints includes 
a number of critical features for tracking and managing EEO complaints and cases. Its 
robust set of business rules ensures compliance with EEOC MD-110, EEOC reporting 
requirements, and 29 CFR 1614. 

2) Interagency Agreement with the U.S. Postal Service 

During the reporting period, OCR implemented an Interagency Agreement with the 
United States Postal Service (USPS) for EEO investigation and FAD preparation 
services. In FY 2011, OCR began the process of eliminating investigative contractors 
based on detailed assessments of overall past performance. The Agency investigative 
caseload from the released contractors was then transitioned to USPS. As the only EEO 
Shared Service Center in the federal sector, the USPS is uniquely qualified to offer a 
variety of professional EEO complaint processing services. Ranked within the top three 
in all EEO processing categories within the Federal sector, we are confident that this new 
partnership will significantly improve the quality and timeliness of EEO investigations. 

3) Policy Develooment 

Anti Harassment Policy- During FY 2011, the Agency implemented a new anti 
harassment policy to prevent harassment, either sexual or non-sexual, in the workplace 
and to correct harassing conduct before it becomes severe or pervasive. 
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2011 EEO Policy- The Administrator reafftrmed her commitment to creating a diverse 
workplace free from discrimination in her 2011 EEO policy. The policy clearing 
expressed that the EPA will not tolerate discrimination based on race; color; national 
origin; religion; age; disability; sex, including pregnancy and gender identity/expression; 
protected genetic information; sexual orientation; status as a parent or retaliation based on 
prior protected EEO activity. 

4) Divenity. Spec;ial Emphasis, and Special Observance Programs 

In an effort to reduce complaints and reinforce a workplace culture free of discrimination, 
EPA has continued to maintain strong programs in FY 2011 for the employment, 
advancement, and retention of a diverse Federal workforce. These programs included 
initiatives to: strengthen partnerships with academic institutions and special emphasis 
community groups; outreach and recruitment events to provide potential civil service 
recruits with information on locating and applying for EPA jobs; and encouraging the use 
of various recruitment flexibilities to tap into diverse talent pools. EPA also regularly 
conducted special observance programs at headquarters and regional offices designed to 
provide information and foster appreciation for individuals of different cultures and 
experiences. 

EPA completed and submitted its FY 2011 Management Directive 715 report to the 
EEOC in a timely manner, and the agency is working aggressively to continue to build 
and sustain a Model EEO Program. 
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APPENDIX I 

Equal Employment Opportunity Data Posted 
Pursuant to Title III of the No FEAR Act 

Data as of September 31 - End of Fiscal Year 2011 

Comparative Data 

Complaint Activity 
Previous Fiscal Year Data 

2011 
2006 2007 2008 2009 2010 

Number of Complaints Filed 77 65 81 78 73 64 

Number of Complainants 60 58 73 71 64 61 

Repeat Filers 12 6 8 8 9 3 

Comparative Data 
Complaints by Basis 

Previous Fiscal Year Data 

Note: Complaints can be filed alleging 2011 
multiple bases. The sum of the bases may 2006 2007 2008 2009 2010 
not equal total complaints filed 

Race 35 34 41 33 40 24 

Color 4 9 14 9 6 

Religion 0 2 2 1 5 2 

Reprisal 0 37 42 35 47 35 

Sex 28 21 30 37 29 28 

PDA 0 0 0 0 0 0 

National Origin 14 8 10 6 15 10 

Equal Pay Act 0 1 0 0 0 2 

Age 30 28 29 38 30 19 

Disability 24 19 16 25 22 24 

Genetics 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 
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Complaints by Issue 

Note: Complaints can 
be filed alleging 
m11/tiple bases. The s11m 
of the bases may not 
eq11al total complaints 
filed 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-time 

Disciplinary Action 

Duty Hours 

Evaluation Appraisal 

Examination/Test 

Harassment 

Medical Examination 

Pay (Including 
Overtime) 

Promotion/Non-
Selection 

2006 

I 

7 

6 

0 

0 

15 

0 

I 

3 

25 

Comparative Data 

Previous Fiscal Year Data 

2007 2008 

0 0 

5 13 

I 4 

0 

0 0 

10 17 

0 0 

0 0 

4 3 

22 28 

9 

2009 

0 

7 

2 

0 

0 

9 

0 

0 

2 

24 

2010 

2 

17 

7 

0 

I 

15 

0 

0 

5 

24 

2011 

0 

9 

I 

0 

3 

6 

I 

0 

2 
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Reassignment 

Reasonable 
Accommodation 

Reinstatement 

Retirement 

Termination 

Terms/Conditions of 
Employment 

Time and Attendance 

Training 

Other 

Processing 
Time 

2006 

Complaints pending during fiscal year 

Average 
number of 
days in 
investigation 

Average 
number of 
days in final 
action 

206.38 

240.77 

12 

0 

1 

11 

12 

6 

0 

7 

0 

0 

4 

12 

8 

2 

I 

3 

0 

0 

4 

10 

13 

8 

0 

6 

0 

I 

7 

8 

7 

7 

0 

1 

0 

0 

4 

16 

7 

7 

0 

Comparative Data 
N••••••~•••• 

Previous Fiscal Year Data 

2007 2008 2009 2010 

240.04 228.42 . 218.22 223.80 

214.09 269.59 168.06 . 157.83 

Complaint pending during fiscal year where hearing was requested 

Average 
number of 
days in 
investigation 

227.85 254.97 232.16 213.42 200.49 

10 

5 

0 

0 

7 

6 

2 

2 

0 

2011 

248.14 

313.57 

258.00 



Average 
number of 
days in final 
action 

89.86 147.28 123.12 112.18 17.36 

Complaint pending during fiscal year where hearing was not requested 

Average 
number of 
days in 
investigation 

Average 
number of 
days in final 
action 

178.04 

354.97 

Complaints Dismissed by 
Agency 

Total Complaints Dismissed by 
Agency 

Average days pending prior to 
dismissal 

218.40 

288.62 

2006 

23 

246 

221.95 224.76 240.38 

363.32 . 196.00 304.89 

Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 

17 12 12 13 

238 394 130 182 

Complaints Withdrawn by Complainants 

Total Complaints Withdrawn 
4 9 8 3 2 

by Complainants 

Comparative Data 

Total Final Agency Previous Fiscal Year Data 
Actions Finding 
Discrimination 2006 2007 2008 2009 2010 

# % # % # % # o/o # % 

Total Number Findings 0 0 

Without Hearing 0 0 0 0 0 0 0 0 0 0 

With Hearing 0 0 0 0 0 0 0 0 O· 0 

Findings of Discrimination Comparative Data 

Rendered by Basis Previous Fiscal Year Data 

11 

95.00 

203.25 

436.60 

2011 

4 

330 

2 

2011 

# % 

o• 0 

0 0 

2011 



Note: Complaints can be filed 2006 2007 2008 2009 2010 
alleging multiple bases. The ,-,--~--

sum of the bases may not equal # % # % # % # % #, % # % 
total complaints and findings. 

Total Number Findings 

Race 

Color 

Religion 

Reprisal 

Sex 

PDA 

National Origin 

Equal Pay Act 

Age 

Disability 

Genetics 

Non-EEO 

Race 

Color 

Religion 

Reprisal 

Sex 

PDA 

National Origin 

Equal Pay Act 

0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

12 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0000000 

000 000 0 

0000000 

0000000 

0000000 

0000000 

0000000 

0000000 

0000000 

0000000 

0000000 

0000000 

0000000 

0000000 

0000000 

0000000 

0000000 

0000000 

0000000 

0000000 



Age 0 0 0 0 0 0000000 

Disability 0 0 0 . 0 0 0 0 0 

Genetics 0 0 0 0 0 0000000 

Findings Without Bearing 

Race 0 0 0 0 0 0 0 0 0 0 0 0 

Color 0 0 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 0 0 0 0 0 0 

PDA 0 0 0 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 0 0 0 0 

Genetics 0 0 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

Comparative Data 

Findings of Discrimination Previous Fiscal Year Data 
2011 

Rendered by Issue 2006 2007 2008 2009 

# % # o/o • # % # % # # % 

Total Number Findings 0 0 

Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 0 0 0 0 0 0 
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Conversion to Full-time 

Disciplinary Action 

Demotion 

Reprimand 

Suspension 

Removal 

Other 

Duty Hours 

Evaluation Appraisal 

Examination/Test 

Harassment 

Non-Sexual 

Sexual 

Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

Denied 

Directed 

Reasonable Accommodation 

Reinstatement 

Retirement 

Termination 

Terms/Conditions of 
Employment 

Time and Attendance 

Training 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

14 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 0 0 

0000000 

0000000 

0000000 

0000000 

0000000 

0000000 

0000000 

0000000 

0000000 

0000000 

0000000 

0000000 

0000000 

0000000 

0000000 

00 0 00.0 0 

0000000 

0000000 

000 000 0 

0000000 

0000000 

0000000 



Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-time 

Disciplinary Action 

Demotion 

Reprimand 

Suspension 

Removal 

Other 

Duty Hours 

Evaluation Appraisal 

Examination!Test 

Harassment 

Non-Sexual 

Sexual 

Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

Denied 

Directed 

Reasonable Accommodation 

0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

15 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 o. 0 0 0 0 0 

0000000 

000 0000 

0000000 

0000000 

0000000 

0000000 

0 0 

0 0 

0 0 0 0 0 

0 0 0 0 0 

00 0 oo.o 0 

000 000 0 

0000000 

0 0 0 

0000000 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

o o o •o o 

0 0 0 0 0 

0 0 0 0 0 



Reinstatement 

Retirement 

Termination 

Terms/Conditions of 
Employment 

Time and Attendance 

Training 

Other - User Defined 

Findings Without Hearing 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-time 

Disciplinary Action 

Demotion 

Reprimand 

Suspension 

Removal 

Other 

Duty Hours 

Evaluation Appraisal 

Examination/Test 

Harassment 

Non-Sexual 

Sexual 

Medical Examination 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

16 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0000000 

0000000 

0000000 

0 0 0 0 0 .o 0 

0000000 

0000000 

0 0 0 0 

0000000 

0000000 

0000000 

0000000 

0000000 

0 0 0 .o 0 0 0 

0000000 

0 0 0 0 0 

0000000 

0000000 

0000000 

0000000 

0000000 

0000000 

0 0 0 0.0 0 0 



Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 

Reassignment 

Denied 0 0 0 0 0 0 o. 0 0 0 

Directed 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 •o 0 

Termination 0 0 0 0 0 0 0 0 0 0 0 0 

Terms/Conditions of 
0 0 0 0 0 0 0 0 0 0 0 0 Employment 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 0 0 0 0 

Other - User Defined 0 0 0 0 0 0 0 0 0 0 0 0 

Comparative Data 

Pending Complaints Filed in Previous 
Previous Fiscal Year Data Fiscal Years by Status 2011 

2006 2007 2008 2009 2010 

Total complaints from previous Fiscal Years 0 20 23 55 55 66 

Total Complainants 0 19 21 49 49 52 

Number complaints pending 

Investigation 0 1 1 2 0 5 

ROI issued, pending Complainant's 
0 0 0 0 0 2 action 

Hearing 0 0 1 4 1 7 

Final Agency Action 10 4 17 24 16 13 

Appeal with EEOC Office of Federal 
0 0 0 0 0 0 Operations 
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Complaint Investigations 

Pending Complaints Where Investigations 
Exceed Required Time Frames 

Comparative Data 

Previous Fiscal Year Data 

2006 2007 2008 2009 2010 

5 19 14 18 38 

18 

2011 

40 



APPENDIX2 

Anti-Harassment Policy 

MEMORANDUM 

FROM: Administrator Lisa P. Jackson 

TO: All EPA Employees 

As a matter of policy, harassment of any kind will not be tolerated at the U.S. Environmental 
Protection Agency. When harassment is directed at an individual because of a lawfully protected 
basis and is sufficiently severe or pervasive that it creates a hostile work environment or takes 
the form of a tangible employment action, it is unlawful. It is EPA policy to ensure that 
appropriate measures are implemented to prevent harassment, either sexual or nonsexual, in the 
workplace and to correct harassing conduct before it becomes severe or pervasive. EPA policy 
also strictly prohibits any retaliation against an employee who reports a concern about workplace 
harassment or assists in any inquiry about such a report. 

For the purposes of this policy, unlawful harassment is defined as any unwelcome verbal or 
physical conduct based on race; color; sex, including pregnancy and gender identity/expression; 
national origin; religion; age; prior protected EEO activity; protected genetic information; sexual 
orientation or status as a parent when: 

a) the behavior can reasonably be considered to adversely affect the work environment; or 
b) an employment decision affecting the employee is based upon the employee's acceptance or 
rejection of such conduct. 

Sexual harassment can be either a form of harassment based on a person's sex that need not 
involve conduct of a sexual nature or harassment involving any unwelcome sexual advance, 
request for sexual favors or other verbal or physical conduct ofa sexual nature when: 

a. submission to such conduct is made explicitly or implicitly a term or condition of an 
employee's job, pay or career; 

b. submission to or rejection of such conduct by an employee is used as a basis for career or 
employment decisions affecting that employee; or 

c. such conduct has the purpose or effect of unreasonably interfering with an employee's 
performance or creates an intimidating, hostile or offensive environment. 

Sexual harassment need not involve members of the opposite sex and can be perpetrated by and 
against members of either sex. 
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Examples of workplace harassment include: 

• Oral or written communications that contain offensive name calling, jokes, slurs, negative 
stereotyping, hostility or threats. This includes comments or jokes that are distasteful or 
targeted at individuals or members of the lawfully protected bases set forth above. 

• Nonverbal conduct, such as staring, leering and giving inappropriate gifts. 
• Physical conduct, such as assault or unwanted touching. 
• Visual images, such as derogatory or offensive pictures, cartoons or drawings. Such 

prohibited images include those in hard copy or electronic form. 

The EPA does not permit harassment by or against anyone in the workplace. This includes any 
employee, applicant for EPA employment, grantee, contractor, Senior Environmental 
Employment enrollee or Federal Advisory Committee Act member. Workplace harassment 
should be reported immediately by the affected person to a first-line supervisor, a higher-level 
supervisor or manager in her or his chain of command, the Office oflnspector General or Labor 
and Employee Relations staff, as appropriate. Supervisors, in consultation with their human 
resources or legal oflices, must conduct prompt, thorough and impartial inquiries. Please consult 
the anti-harassment procedures accompanying this policy. 

If necessary and to the extent possible, measures must be taken to safeguard the anonymity of 
employees who file complaints. If management, in consultation with legal counsel, determines 
that harassment has occurred, it must be corrected as soon as possible. Harassing conduct by 
EPA employees need not rise to the level of unlawful harassment for it to constitute misconduct 
subject to corrective or disciplinary action. 

In addition, EPA employees or applicants for employment may also use the complaint process 
established by the Equal Employment Opportunity Commission to file a complaint of harassment 
based on race, color, sex, religion, national origin, age, disability, prior protected EEO activity 
and protected genetic information for individual redress. To invoke that process, EPA employees 
and applicants must contact an EEO counselor within 45 days of an alleged incident of 
harassment. Reporting harassment to a supervisor in accordance with the previous paragraph 
does not satisfy this requirement and does not invoke the EEOC's process. EPA employees or 
applicants for employment may also report harassment based on sexual orientation and status as 
a parent to the EPA Office of Civil Rights. 

Should you have any questions or need additional information about this policy, please contact 
the EPA Office of Human Resources at (202) 564-4600 or the EPA Office of Civil Rights at 
(202) 564-7272. 
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APPENDIX3 

1009 Equal Employment Oppormnily (EEO) Policy StaJement 

Memorandum 

FROM: Administrator Lisa P. Jackson 

TO: All EPA Employees 

I believe that there is no higher calling than public service, and that there is no more important 
work in public service than the pursuit of civil equity. Our credibility and efficacy in the area of 
EEO is inextricably linked to our integrity and impartiality. In a sense, our capacity to protect 
human health and the natural environment depends on the protection of the workforce and the 
vindication of workforce rights, and we are duty bound to protect the rights Df all employees, 
without bias or favoritism. To these ends, EPA must always strive to foster a work environment 
where the principles of EEO are willingly embraced and diversity is valued and understood. 
Maintaining a world class public service workforce requires strategic efforts to tap into the 
intellectual capital of our global economy. The 2000 Census shows major shifts in the 
demographic profile of the population we serve and the labor force from which we recruit. It is 
predicted that within the next 30 years, no single racial or ethnic group will comprise the 
majority of the nation's population. Clearly, changes associated with our increasingly pluralistic 
society bring concurrent opportunities and challenges. 

Guiding Principle 

EPA will be fully committed to the principles of EEO, equity, and diversity in the workplace and 
adhere to the policy of ensuring equal employment opportunity, prohibiting unlawful 
discrimination, retaliation and harassment in all its forms, and promoting diversity and 
inclusiveness. 

Definition( s) 

Equal Employment Opportunity (EEO) refers to the set oflaws and policies that mandate all 
individuals' rights to equal opportunity in the workplace. The unequivocal protection of these 
fundamental civil rights in the workplace is the cornerstone of our American democracy and the 
foundation upon which diversity can thrive. 

Diversity refers to the human qualities that are different from our own and those of groups to 
which we belong; but are manifested in other individuals and groups. Dimensions of diversity 
include but are not limited to: age, ethnicity, gender, physical abilities/qualities, race, sexual 
orientation, educational background, geographic location, socioeconomic status, marital status, 
military experience, religious beliefs, political beliefs and ideologies. 

Diversity management, in contrast, is a proactive and appropriate response to the changing 
profile of our world. It is imperative that we recognize that in order to be relevant in the global 
economy of the 21 st century, the Agency must recruit, develop, and retain a world class 
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workforce that reflects the many dimensions of the society it serves. Based on the empirical 
correlation between workforce diversity and high performing organizations, a strong business 
case can be made for diversity. 

Affirmation 

I wish to affirm that no employee will be denied equal opportunity because of race, color, 
religion, sex, national origin, age, disability, status as a parent, sexual orientation, marital status, 
protected genetic status or prior EEO activity (reprisal). Individually, and collectively as an 
Agency, we must: 

• ensure that all programs to recruit, hire, train, develop, promote, reward, and discipline 
employees are conducted in a fair and consistent manner on the basis of merit. Each 
employee will be regarded fairly and treated with dignity and respect. 

• maintain a work environment free from unlawful discrimination, reprisal and harassment. 
To do otherwise is simply not an option. It is totally unacceptable and will not be 
tolerated. Managers and supervisors will continually be held accountable for their 
responsibility to identify and correct discriminatory policies, practices and behaviors and 
for taking prompt and appropriate action to ensure that the work environment is free of 
unlawful discrimination, reprisal and/or harassment. 

• provide reasonable accommodations for qualified applicants and employees with 
disabilities. 

• seek to resolve workplace conflicts in a prompt, impartial, confidential, 
nondiscriminatory, and constructive manner, and without fear of reprisal. Every 
employee is encouraged to use the Alternative Dispute Resolution (ADR) process as a 
valuable tool in resolving workplace disputes and complaints of discrimination; and when 
appropriate, managers and supervisors shall fully participate in the ADR process. 

• educate managers, supervisors, and employees of their rights and responsibilities under 
Federal law. Equal opportunity is good business and it is the law. I expect all managers, 
supervisors, and employees to carry out their duties accordingly. 

Conclusion 

I expect EPA to continue to maintain policies that allow all employees to work in an 
environment that is free from discrimination, reprisal and harassment. 

It is my vision that EEO and diversity management are separate but symbiotic functions essential 
to the success of the EPA as a high performing organization. Together, these functions create 
synergy and transform our organization into one in which the whole is greater than the sum of 
singular entities. We are strengthened by our diversity, and empowered by our commitment to 
effective EEO. 
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APPENDIX4 

MEMORANDUM 

SUBJECT: 2010 Equal Employment Opportunity Policy Statement 

TO: All Employees 

I am reaffirming my commitment to the principles of equal employment opportunity and 
diversity in the workplace for the U.S. Environmental Protection Agency's employees and job 
applicants. The EPA must continue to attract, develop, and retain a highly skilled, diverse work 
force to meet the demands of our mission to protect human health and the natural environment. 
The EPA must be fully committed to promoting and maintaining a workplace that ensures 
equality of opportunity for everyone, regardless of her or his race, color, religion, sex, national 
origin, age, disability, status as a parent, sexual orientation, protected genetic information, prior 
EEO activity and marital status. 

Our managers and supervisors must lead by example to ensure the workplace is free from 
discrimination, hostility, intimidation, reprisal and harassment. We all have a role to play, and 
each of us must be committed to treating one another with dignity, respect and professionalism. 
I ask you to help me create a work environment that embraces our individual differences and 
gives everyone full consideration for employment opportunities, including hiring, promotions 
and training, regardless of his or her protected status. 

Our vision of One EPA can be realized only if we respect and honor the differences that every 
employee brings from her or his background. I am confident that, as we move forward, all of us 
will work toward protecting and advancing the principles of EEO. 

I offer my sincerest thanks to all of you for your dedication to the EPA and for the excellent 
work you do every day to protect the American people and our environment. None of it would be 
possible without the diversity of experiences and ideas that each of you brings to our agency. 

Isl 
Lisa P. Jackson 

Administrator 
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APPENDIX5 

2011 Equal Employment Opportunity (EEO) Policy Statement 

Memorandum 

FROM: Administrator Lisa P. Jackson 

TO: All EPA Employees 

I am proud to reaffirm the U.S. Environmental Protection Agency's commitment to equal 
employment opportunity and diversity in the workplace. Given the many challenging tasks that 
lie ahead of the EPA, each of us must embrace her or his personal responsibility to maintain a 
professional and respectful work environment. 

The EPA will not tolerate discrimination based on race; color; national origin; religion; age; 
disability; sex, including pregnancy and gender identity/expression; protected genetic 
information; sexual orientation; status as a parent or retaliation based on prior protected EEO 
activity. The EPA also will not tolerate any type of harassment, either sexual or nonsexual, of 
any employee or applicant for employment. Employment decisions, including those related to 
hiring, training or awards, must be made in accordance with the merit system principles 
contained in 5 U.S.C. § 2301. 

We have a world-class work force. As Administrator, I expect our management team to provide 
first class leadership in support of EEO and diversity. As part of their leadership responsibilities, 
managers must act promptly both to prevent and to address any discriminatory conduct in the 
workplace. 

I also expect all EPA managers and employees to treat each other and the public with dignity and 
respect, to report discriminatory conduct and to prevent all types of discrimination, including 
harassment of any kind. I urge all EPA managers and employees to cultivate a positive, inclusive 
work environment that is free from unlawful discrimination. 

Any employee, manager or applicant for employment who believes he or she has been subjected 
to discrimination may exercise her or his rights and seek redress by contacting the EPA's Office 
of Civil Rights or an EEO officer at the regional or laboratory level. Managers are reminded that 
their participation in agency-approved alternative-dispute-resolution efforts designed to resolve 
employee EEO complaints is required, absent extraordinary circumstances as determined by the 
Office of Civil Rights' director or a designee. All EPA managers and employees should also be 
aware that disciplinary action may be taken against anyone found by the EPA to have engaged in 
unlawful discrimination. 

A professional, productive and efficient work force is essential to the EP A's ability to protect 
human health and the environment. Unlawful discrimination in the workplace, including 
retaliation and harassment, undermines achievement of our agency's mission. 
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Each of us is privileged to serve the American people, and every day offers a new opportunity to 
contribute our very best efforts. Working together as One EPA, we can ensure a positive, 
respectful work environment that strengthens our vibrant, diverse work force. 
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Farm Credit Administration 

March 26, 2012 

The Honorable Jacqueline A. Berrien 
Chairwoman 
U. S. Equal Employment Opportunity Commission 
131 M Street, N.E. 
Washington, DC 20507 

Dear Chair Berrien: 

1501 Farm Credit Drive 
Mclean, Virginia 22102-5090 
(703) 883-4000 

Enclosed is the Farm Credit Administration's (FCA's) 2011 Annual Report required 
under the Notification and Federal Employee Antidiscrimination and Retaliation Act of 
2002 (No FEAR Act). The report summarizes many of FCA's advancements in 
incorporating equal employment opportunity in the performance of its mission to serve 
U.S. agriculture and rural America during the 2011 fiscal year. 

Sincerely, 

< . --IAts I .;-
Thais Mootz 
Director 
Equal Employment Opportunity and Inclusion 

Enclosures 

CJ I :I d DE aVl'l ZIOZ 



Farm Credit Administration Fiscal Year 2011 Annual Report on the 
Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 

2011 Summary 

1. The number of cases arising under each of the respective provisions 1 
of law covered by paragraphs (1) and (2) of section 201(a) in which 
discrimination on the part of the Agency was alleged: 

2. The status or disposition of cases described in paragraph (1 ): Closed/settled 

3. The amount of money required to be reimbursed by such Agency Not applicable 
under section 201 in connection with each of such cases, separately 
identifying the aggregate amount of such reimbursements 
attributable to the payment of attorneys' fees, if any: 

4. The number of employees disciplined for discrimination, retaliation, None 
harassment, or any other infraction of any provision of law referred 
to in paragraph (1): 

5. The final year-end data posted under section 301(c)(1)(B) for such See Attachment A-
fiscal year (without regard to section 301 (c)(2)): Fiscal Year 2011 

No FEAR Act DAT A 

6. A detailed description of Antiharassment 
Policy; EEO Policy; 

a. the policy implemented by that Agency relating to appropriate and Table of 
disciplinary actions against a Federal employee who Penalties that allows 

discipline for sexual 
i. discriminated against any individual in violation of any of the harassment, 

laws cited under section 201 (a)(1) or (2), or discrimination, and 
willful violation of 

ii. committed another prohibited personnel practice that was Agency policy. 
revealed in the investigation of a complaint alleging a violation 
of any of the laws cited under section 201 (a)(1) or (2), and 

b. with respect to each of such laws, the number of employees who None 
are disciplined in accordance with such policy and the specific 
nature of the disciplinary action taken: 

7. An analysis of the information described under paragraphs (1) See Attachment B-
through (6) (in conjunction with data provided to the Equal Section 203(a)(7) 
Employment Opportunity Commission in compliance with part 1614 Analysis 
of title 29 of the Code of Federal Regulations), including 

a. an examination of trends, 
b. causal analysis, 
c. practical knowledge gained through experience, and 
d. any actions planned or taken to improve complaint or civil rights 

programs of the Agency: 

8. Any adjustment (to the extent the adjustment can be ascertained in Not applicable 
the budget of the Agency) to comply with the requirements under 
section 201: 



FARM CREDIT ADMINISTRATION 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 

(No Fear Act), Pub. L 107-174 

Com~arative Data 2011 
Complaint Activity Previous Fiscal Year Data Thru 

2006 2007 2008 2009 2010 09-30 
Number of Comnlaints Filed 1 4 0 0 0 1 
Number of Comnlainants 1 3 0 0 0 1 
Reneat Filers 0 1 0 0 0 0 

- Comoaratlve Data c. 1lnts by Basis 
Previous Flscal Year Data 

Note: l. plaints can be 2011 
filed al;;p!ng multiple Thru 
bases. e 1 sum of the 2006 2007 2008 2009 2010 09-30 
bases m;Q not equal total -· , 
Race 0 2 0 0 0 1 
Color 0 1 0 0 0 0 
Reliaion 0 0 0 0 0 0 
Reorisal 0 3 0 0 0 0 

Se' 0 1 0 0 0 0 
National Qrinin 0 1 0 0 0 0 
Enual Pav Act 0 0 0 0 0 0 
Aae 0 0 0 0 0 0 
Disabilitv 0 2 0 0 0 0 
Genetic Information 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 

Complaints by Issue Com~aratlve Data 
Previous Fiscal Year Data 

Note: Complaints can be 2011 
filed alleging multiple Thru 
issues. The sum of the 2006 2007 :!.DOB 2009 2010 09-30 
issues may not equal 

... _ .. _, _ ·--/;:11/n'"""" .;;,.,_~ 

A ointment/Hire 0 0 0 0 0 0 
Assionment of Duties 0 2 0 0 0 0 
Awards 0 1 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 
Disciolinarv Action 

Demotion 0 0 0 0 0 0 
Renrimand 0 3 0 0 0 0 
Removal 0 0 0 0 0 0 
Susnension 0 1 0 0 0 0 
Other 0 0 0 0 0 0 

Dutv Hours 0 0 0 0 0 0 
Evaluation Annraisal 0 3 0 0 0 0 
Examination/Test 0 0 0 0 0 0 
Harassment 

Non-Sexual 1 2 0 0 0 1 
Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pav (lncludin" Overtime' 0 0 0 0 0 0 
Promotion I Non-Selection 1 1 0 0 0 0 
Reasslonment 

Den'1ed 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 1 0 0 0 0 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/Conditions of 
Employment 0 1 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 
Train inn 0 1 0 0 0 0 
Other 0 1 0 0 0 0 

Com~aratlve Data 
Previous Fiscal Year Data 2011 

Processing Time 

200• I 3 200• I 200• I Thru 
2010 09-30 

ATTACHMENT A 
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ATIACHMENT· A 

FARM CREDIT ADMINISTRATION 
Equal EmplQYmen\ Data Pursuant to Title Ill of the Notification and Federal Employee Arrtidiscrimina\ion and Re1.alia\ion Act of 2002. 

(No Fear Act), Pub. l 107-174 

Complaints pending during 
fiscal ear 

Complaint pending during 
fiscal year where hearing 
was requested 

Average number of 
da s in investi ation 
Average number of 
da s in final action 

Complaint pending during 
fiscal year where hearing 
was not requested 

Average number of 
da s in investi ation 
Average number of 
da s in final action 

Complaints Dismissed by 
Agency 

Total Complaints Dismissed 
bv Aaencv 
Average days pending prior 
to dismissal 
Compl~ints Withdrawn by 

Comnlalnants 
Total Complaints Withdrawn 
bv Comnlainants 

Total Final Actions Finding 
Discrimination 

Total Number Findinns 
Without Hearin,, 
With Hearinn 

Findings of Discrimination 
Rendered by Basis 

Note: Complaints can be 
filed alleging multiple 
bases. The sum of the 
bases may not equal total 
complaints and findings. 

Total Number Findinas 
Race 
Color 
Reliaion 
Reorisal 
Se' 
National Oriain 
Eoual Pav Act 
Ane 
Disabilitv 
Genetic Information 
Non-EEO 

Findinas After Hearinn 
Race 
Color 
Reliaton 
Reorisal 
s., 
National Oriain 

2006 

# 

# 

I 

Q 164 Q Q Q Q 

Q 18 62 Q Q Q 

. 

Comoarative Data 2011 
Previous Fiscal Year Data 

Thru 
2007 2008 2009 2010 09-30 

Q Q 1 Q Q Q 

Q Q 6Q Q Q Q 

1 1 4 Q Q 1 

Comnarative Data 
Previous Fiscal Year Data 2011 Thru 

2006 2007 I 2008 I 2009 I 2010 09-30 
% # I % L # I % I # I % I # I % # I % 

Q g-1-r ~1-r ~1-r ~1-1 Q 

Q QI 

Q QI I QI I QI I QI I QI 

Comnaratlve Data 

Previous Fiscal Year Data 

2011 
Thru 09-30 

2006 I 2007 I 2008 I 2009 I 2010 
% # % # [_% L # % # I % # % 

Q Q Q Q Q- Q 

Q Q Q Q Q Q 

Q Q Q Q Q Q 

Q Q Q Q Q Q 

Q Q Q Q Q Q 

Q Q Q Q Q Q 

Q Q Q Q Q Q 

Q Q Q Q Q Q 

Q Q Q Q Q Q 

Q Q Q Q Q Q 

Q Q 

Q Q Q Q Q Q 

Q Q Q Q Q Q 

Q Q Q Q Q Q 

Q Q Q Q Q Q 

Q 0 Q 0 0 Q 

Q Q Q Q Q Q 

Q Q Q Q Q Q 

Q Q Q Q Q Q 



r ATTACHMENT A 
FARM CREDIT ADMINISTRATION 

Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 
(No Fear Act), Pub. L 107-174 

f------h .. Pav Act 0 0 0 0 0 0 

~ 0 0 0 0 0 0 
Disc. bilitv 0 0 0 0 0 0 
Genetic Information 0 0 
Non-EEO 0 0 0 0 0 0 

Findinns Without Hearlnn 0 0 0 0 0 0 
Race 0 0 0 0 0 0 
Color 0 0 0 0 0 0 
Rel inion 0 0 0 0 0 0 
Renrisal 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 
National Oriain L u t l u L 

Enual Pav Act l l t l t l 

Ane l l u l t 

Disabilitv t u u L u l 

Genetic Information u L 

Non-EEO l l u l t 

Comnaratlve Data 2011 
Findings oT Discrimination Previous Fiscal Year Data 

Rendered by Issue 2006 2007 I 2008 2009 I 2010 Thru 09-30 

# O/o # O/o I # I O/o # O/o # I O/o # O/o 
Total Number Findinns 0 0 0 0 0 0 
A ointment/Hire 0 0 0 0 0 0 
Assionment of Duties 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 
Discinlinarv Action 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 
Reorimand 0 0 0 0 0 0 
Susnension 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Dutv Hours 0 0 0 0 0 0 
Evaluation A raisal 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pav flncludina Overtimel 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 
Reassianment 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/Conditions of 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 •. 0 
Trainina 0 0 0 0 0 0 
Other 0 0 . 0 0 0 0 

Findinns After Hearina l t t l t L 

Annointment!Hire ' u t l t t 

Assianment of Duties ' u u L u t 

Awards L u u L u L 

Conversion to Full-time L u t l t L 

Disciolinarv Action 0 0 0 0 0 0 

Demotion 0 0 t 0 0 0 

Reorimand 0 0 0 0 0 0 
Susnension t l u ' u t 

Removal t l 0 t u t 

Other 0 0 0 0 0 0 
Evaluation Annraisal u u u L u L 

Examination/Test t u t l t l 

Harassment 0 0 0 0 0 . l 

Non-Sexual 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pav fincludina Overtimel 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 



AITA 
FARM CREDIT ADMINISTRATION 

Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 
(No Fear Act), Pub. l 107-174 

Reasstnnment 0 0 0 0 0 0 • 
Denied 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 

Reasonable Accommodation u c u I ( l 

Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/Conditions of 
Emp!ovment 0 0 0 0 0 0 
Time (3r.d Attendance 0 0 0 0 0 0 

Trainina 0 0 0 0 . 0 0 

Other 0 0 0 0 0 0 

'" 
!I!, c c c l ( 

A""'ointment/Hire 0 0 0 0 0 0 
Assinnment of Duties 0 0 0 0 0 0 
Awards l l 0 0 c 0 
Conversion to Full-time 0 0 . 0 0 0 0 
Disciolinarv Action 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 
P.eorimand 0 0 0 0 0 0 
susoension 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Dutv !-"lours 0 0 l 0 0 0 
Evaluation Annr;;iisal 0 0 0 . 0 0 0 
Examination/Test• 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 
sexual 0 0 0 0 0 0 

Medic<31 Examination 0 0 . 0 0 0 0 
Pav nncludinn Overtime) 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 
Reassionrnent 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 

I 
Directed 0 0 0 0 0 0 

Reasonable Accommodation u 0 c l u c 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/Conditions of 
Emnlovment 0 0 0 0 0 0 
Time (lnd Attendance 0 0 0 0 0 0 
TrainirlO 0 0 0 0 0 0 

Other 0 0 0 0 0 0 

. 

Pending Complaints Filed Comnaratlve Data 2011 
in Previous Fiscal Year$ Previous Fiscal Year Data Thru 

by Status 2006 200.1. 2008 2009 2010 09-30 
Total complaints from 
orevious Fiscal Years 1 2 0 0 0 0 
Total Comolainants 1 2 0 0 0 0 
Number complaints n•nding 

Investiaatfon 0 0 0 0 0 0 
Hearina 1 1 0 0 0 0 
Final Action . 0 0 0 0 0 0 
Appeal with EEOC Office 
of Federal Ooerations 0 0 0 0 0 0 

.· 

Comnaratlve Data 2011 
Complaint Inv~stigations Previous Fiscal Year Data Thru 

2006 2007 200A 2009 2010 09-30 
Pending Complaints Where 
Investigations Exceeds 
Required Time Frames 1 1 0 0 0 0 

' 



ATTACHMENT B 

Farm Credit Administration 
Notification and Federal Employee Antidiscrimination and Retaliation-Act of 2002 

(No FEAR Act) 
Section 203(a)(7) Analysis for FY 2011 

To comply with section 203 of the No FEAR Act, the Farm Credit Administration (FCA) must 
submit an analysis of the information provided in the summary of FCA's annual No FEAR Act 
report, as well as the data FCA provided to the Equal Employment Opportunity Commission. 
The analysis must include 

• an examination of trends, 
• a causal analysis, 
• a description of the practical knowledge gained through experience, and 
• a description of any action planned or taken to improve complaint or civil rights 

programs at FCA. 

Leland A. Strom has served as the FCA Chairman and Chief Executive Officer since May 22, 
2008. He regularly emphasizes the importance of equal employment opportunity (EEO) by 
implementing policies and initiatives at FCA to support EEO and the strategic management 
of human capital. FCA is committed to EEO principles and practices in all of its management 
decisions and personnel activities and has a human capital goal to develop and retain a 
highly qualified, diverse workforce that is representative of the U.S. population. Chairman 
Strom is dedicated to maintaining a fair workplace. As a result of his leadership, the Agency 
has been recognized in several ways. 

The Partnership for Public Service has named FCA the fifth best place to work among small 
agencies in the Federal Government. The 2011 Best Places to Work rankings draw upon 
responses to annual employee surveys completed by more than 266,000 Federal 
employees. The responses provide insight into how employees view their jobs and their 
agencies. They reveal employee satisfaction levels for such variables as pay, agency 
leadership, teamwork, and support for employee work-life balance. 

In a report submitted to Congress, the U.S. Office of Personnel Management (OPM) 
recognizes FCA and four other Federal agencies for their diversity and inclusion practices. 
This report, OPM's FY 2010 Federal Equal Opportunity Recruitment Program. Report, 
recognizes FCA for fostering accountability in the area of diversity and inclusion. 

'The Farm Credit Administration created a Human Capital Management Plan (HCMP) that 
integrates workforce planning and deployment, employee development and recruitment, and 
retention strategies into the Agency's strategic planning process,'' states the report. 
"Specifically, the HCMP is designed to ensure the continued development of a results
oriented workforce aligned with the Agency's strategic goals and objects and emphasizes the 
importance of staff possessing the skills, talents, and knowledge necessary to support the 
Agency's mission." 

OPM assessed FCA's human resources program during the second quarter of fiscal year 
2011. The assessment was conducted to determine whether the Agency is complying with 
merit system principles and related laws and regulations, and whether it is administering 
human resource programs and systems effectively. 

The assessment focused on three human capital management systems in OPM's Human 
Capital Assessment and Accountability Framework. Following is a summary of OPM's key 
findings under the three areas. 

Farm Credit Administration 2011 Annual Report-No FEAR Act Page 1 



ATTACHMENT B 

• Leadership and Knowledge Management. FCA empowers its workforce by· 
promoting learning and leadership development at every level. The Agency's 
career and leadership development programs support this commitment. Presently, 
FCA uses a formal evaluation system to assess the training program's impact on 
learning, performance improvement, and mission accomplishment. 

• Results-Oriented Performance Culture. Employees understand the importance of 
their work in relation to the Agency's mission, and managers communicate the 
Agency's goals and objectives regularly. The consistently positive responses of FCA 
employees in all categories of the FCA Employee Survey, as compared with 
government-wide rates, indicate a well-run organization. In addition, FCA staff 
continues to seek ways to increase the positive responses to the survey. 

·• Talent Management. Overall, FCA's recruitment and staffing program meets the 
Agency's operational needs and complies with Federal laws, regulations, and merit 
system principles. In all case files OPM reviewed, human resource staff adjudicated 
veterans' preference properly and selected from the highest-ranked candidates on 

. certificates. 

We believe the recognition mentioned above reflects in part our commitment to diversity and 
inclusion. Of course, a more direct measure of our commitment to diversity and inclusion is 
our EEO activity. Historically, FCA has little to no EEO activity, and FY 2011 was no 
exception. There was only one complaint, and this was settled. FCA had no EEO 
complaints outstanding as of September 30, 2011. FCA did not receive any complaints in 
2008, 2009, or 2010. The number of complaints has stabilized since the 2007 annual high of 
four complaints. 

Because of the low number of complaints at FCA during 2011, there is insufficient 
information to draw causal analysis. Moreover, the complaint was settled. There are no 
findings of discrimination to study to determine causal analysis between behaviors and 
findings of discrimination at FCA. 

During FY 2011, FCA continued to promote EEO principles and strategic management of 
human capital. The continued efficiency and effectiveness of FCA operations to fulfill the 
Agency's mission requires a diverse and highly motivated staff. To that end, the Agency 
created a Human Capital Management Plan (HCMP) to ensure the continued development 
of a results-oriented workforce aligned with the Agency's strategic goals and objectives. 

FCA updated its HCMP during FY 2011. The revised HCMP covers FY 2012 through 
FY 2016 and emphasizes the importance of a staff possessing the skills, talents, and 
knowledge necessary to support the Agency's mission. The HCMP embraces the Agency's 
two principal program responsibilities: to ensure that the System fulfills its public mission for 
agriculture and rural areas, and to ensure that all FCS institutions operate in a safe and 
sound manner. The HCMP integrates workforce planning and deployment, employee 
development, and recruitment and retention strategies into the Agency's strategic planning 
process. 

FCA provides diversity training annually for all employees to increase workplace awareness 
and equality. In particular, training provided during 2011 included Agency-wide training on 
workplace harassment and the No FEAR Act. Employees were trained on the rights and 
remedies under anti-discrimination and whistleblower laws. 
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In addition, the Agency's special emphasis programs regularly host training and 
commemorative events with guest speakers throughout the year to emphasize the value of 
diversity in the workplace. In :2011, FCA sponsored .the following events: 

• African American History Month Ce.lebration, featuring guest speaker Hari Jones, 
Curator of the.African American Civil War Museum in Washington, D.C. 

• Women's History Mcmth Celebration, featuring.guest speaker· Cathy Lanier, D.C. 
Metropolitan Police Chief. (Also, as part of its annual Women's History Month 
Celebration, FCA's Federal Women's Program Committee names the FCA Woman 
of the Year, who is recognized in part for her efforts to improve the status of women 
at FCA.) 

• Diversity Day, featuring a keynote speech by Dolores Fridge, who serves as Chief 
Resolution Officer at Medtronic, where she works with employees to resolve conflict 
related to personnel issues. The event also featured a brief "fashion show" in which 
employees modeled traditional costumes from their ethnic heritage. 

Also, "FCA Today," the Agency's online employee newsletter, featured numerous articles in 
2011 to recognize and celebrate diversity, including articles recognizing Hispanic Heritage 
Month and National Disability Employment Awareness Month, both of which featured links to 
related Presidential Proclamations. 

FCA continues to explore ways to further enhance the Agency's knowledge of, and 
appreciation for, diversity. 
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1501 Farm Credit Drive 
McLean, Virginia 22102-5090 

RETURN SERVICE REQUESTED 

The Honorable Jacqueline A. Berrien 
, Chairwoman 

U.S. Equal Employment Opportunity 
Commission 

131 M Street, N.E. 
Washington, DC 20507 



 



Farm Credit System Insurance Corporation 

March 26, 2012 

The Honorable Jacqueline A. Berrien 
Chairwoman 
U. S. Equal Employment Opportunity Commission 
131 M Street, N.E. 
Washington, DC 20507 

Dear Chair Berrien: 

Enclosed is the Farm Credit System Insurance Corporation (FCSIC or Corporation) 2011 Annual 
Report required under the Notification and Federal Employee Antidiscrimination and Retaliation 
Act of2002 (No FEAR Act). The report demonstrates FCSIC's commitment to equal 
employment opportunity while fulfilling its mission to insure the timely payment of principal 
and interest on Systemwide and consolidated bonds and obligations issued by the Farm Credit 
System banks under the Farm Credit Act of 1971 during fiscal year 2011. 

Please contact us should you have any questions regarding the report. 

Sincerely, 

Thais Mootz 
Director 
Equal Employment Opportunity and Inclusion 

Enclosures 

McLean, Virginia 22102~0826 
703/883-4380 



Farm Credit System Insurance Corporation Fiscal Year 2011 Annual Report on the 
Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 

2011 Summary 

1. The number of cases arising under each of the respective provisions 
of law covered by paragraphs (1) and (2) of section 201(a) in which 
discrimination on the part of the Agency was alleged: 

2. The status or disposition of cases described in paragraph (1): 

3. The amount of money required to be reimbursed by such Agency 
under section 201 in connection with each of such cases, separately 
identifying the aggregate amount of such reimbursements 
attributable to the payment of attorneys' fees, if any: 

4. The number of employees disciplined for discrimination, retaliation, 
harassment, or any other infraction of any provision of law referred 
to in paragraph (1): 

5. The final year-end data posted under section 301(c)(l)(B) for such 
fiscal year (without regard to section 301(c)(2)): 

6. A detailed description of 

a. the policy implemented by that Agency relating to appropriate 
disciplinary actions against a Federal employee who 

i. discriminated against any individual in violation of any ofthe 
laws cited under section 201(a)(1) or (2), or 

ii. committed another prohibited personnel practice that was 
revealed in the investigation of a complaint alleging a violation 
of any of the laws cited under section 201(a)(1) or (2), and 

b. with respect to each of such laws, the number of employees who 
are disciplined in accordance with such policy and the specific 
nature ofthe disciplinary action taken: 

7. An analysis of the information described under paragraphs (1) 
through (6) (in conjunction with data provided to the Equal 
Employment Opportunity Commission in compliance with part 1614 
of title 29 of the code of Federal Regulations), including 

a. an examination oftrends, 
b. causal analysis, 

None 

Not applicable 

Not applicable 

None 

See Attachment 
A-
Fiscal Year 2011 
No FEAR Act DATA 

Policy Statement 
Regarding 
Harassment; 
Policy Statement 
Concerning Equal 
Employment 
Opportunity and 
Diversity; and 
Policy on 
Disciplinary and 
Adverse Actions 

None 

See Attachment 
B-Section 
203(a)(7) Analysis 



ATTACHMENT A 

Farm Credit System Insurance Corporation 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee 

Antidiscrimination and Retaliation Act of 2002 
(No FEAR Act), Pub. L. 107·174 

Comparative Data 2011 
Complaint Activity Previous Fiscal Year Data Thru 

2006 2007 2008 2009 2010 9-30 
Number of Complaints Filed 0 0 0 0 0 0 
Number of Complainants 0 0 0 0 0 0 
Repeat Filers 0 0 0 0 0 0 

Complaints by Basis 
Comparative Data 

Previous Fiscal Year Data 
Note: Complaints can be 2011 
filed alleging multiple Thru 
bases. The sum of the 2006 2007 2008 2009 2010 

9-30 
bases may not equal total 
comolaints filed. 
Race 0 0 0 0 0 0 
Color 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 
National Oriain 0 0 0 0 0 0 
Eaual Pay Act 0 0 0 0 0 0 
Aae 3 0 0 0 0 0 
Disabilitv 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 

Complaints by Issue 
Comparative Data 

Previous Fiscal Year Data 
Note: Complaints can be 2011 
filed alleging multiple Thru 
issues. The sum of the 2006 2007 2008 2009 2010 

9-30 
issues may not equal total 
comalaints filed. 
Aooointment/Hire 0 0 0 0 0 0 
Assianment of Duties 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 
Disciplinary Action 

Demotion 0 0 0 0 0 0 
Reorimand 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 
Other 0 0 0 0 0 0 
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ATTACHMENT A 

Farm Credit System Insurance Corporation 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee 

Antidiscrimination and Retaliation Act of 2002 
(No FEAR Act), Pub. L.107-174 

Complaints by Issue 
Comparative Data 

. Previous Fiscal Year Data 
Note: Complaints can be 
filed alleging multiple 
issues. The sum of the 2006 2007 2008 2009 
issues may not equal total 
comn/aints filed. 
Duty Hours 0 0 0 
Evaluation Aooraisal 0 0 0 
Examinationrrest 0 0 0 
Harassment 

Non-Sexual 0 0 0 
Sexual 0 0 0 

Medical Examination 0 0 0 
Pav llncludina Overtime) 0 0 0 
Promotion/Non-Selection 0 0 0 
Reassignment 

Denied 0 0 0 
Directed 0 0 0 

Reasonable Accommodation 0 0 0 
Reinstatement 0 0 0 
Retirement 0 0 0 
Termination 0 0 0 
Terms/Conditions of 
Employment 0 0 0 
Time and Attendance 0 0 0 
Trainjna 0 0 0 
Other 0 0 0 

Com arative Data 
Previous Fiscal Year Data 

Processing Time 
2006 2007 2008 2009 

Complaints pending 
during fiscal year 

Average number of 
days in investigation 
sta e 0 0 0 0 
Average number of 
days in final action 
sta e 0 0 0 0 

2010 

0 
0 
0 . 

0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 

0 
0 
0 
0 

2010 

0 

0 

0 
0 
0 

0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 

0 
0 
0 
0 

2011 
Thru 
9-30 

2011 
Thru 
9-30 

0 
0 
0 

0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 

0 
0 
0 
0 

0 

0 
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ATTACHMENT A 

Farm Credit System Insurance Corporation 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee 

Antidiscrimination and Retaliation Act of 2002 
(No FEAR Act), Pub. L. 107-174 

Processing Time 
2006 

Complaint pending 
during fiscal year 
where hearing was 
re uested 

Average number of 
days in investigation 
sta e 
Average number of 
days in final action 
sta e 

Complaint pending 
during fiscal year 
where hearing was not 
re uested 

Average number of 
days in investigation 
sta e 
Average number of 
days in final action 
sta e 

Complaints Dismissed by 
Agency 

. 

Total Complaints Dismissed 
bv Aoency 

0 

0 

0 

0 

Average days pending prior to 
dismissal 

Complaints Withdrawn by 
Complainants 

Total Complaints Withdrawn 
by Comolainants 

Com arative Data 
Previous Fiscal Year Data 

2007 2008 2009 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

Comparative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 

0 0 0 

0 0 0 

0 0 0 

2010 

0 

0 

0 

0 

2010 

0 

0 

0 
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0 

2011 
Thru 
9-30 

0 

0 

'O 

0 

2011 
Thru 
9-30 

0 

0 
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ATTACHMENT A 

Farm Credit System Insurance Corporation 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act 

of 2002 

With Hearin 

Findings of Discrimination 
Rendered by Basis 

Note: Complaints can be filed 
alleging multiple bases. The sum of 
the bases may not equal total 
complaints and findings. 

Total Number Findin s 
Race 
Color 

Sex 

2006 
# 

0 
0 
0 
0 
0 
0 
0 

(No FEAR Act), Pub. L. 107-174 

Com arative Data 

Comparative Data 

Previous Fiscal Year Data 

0 0 
0 0 
0 0 
0 0 
0 0 
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2011 Thru 
9-30 

0 
0 
0 
0 
0 
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ATTACHMENT A 

Farm Credit System Insurance Corporation 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act 

of 2002 

Findings of Discrimination 
Rendered by Basis 

(No FEAR Act), Pub. L. 107-174 

Comparative Data 

Previous Fiscal Year Data 

Note: Complaints can be filed II I 2011 Thru 
alleging multiple bases. The sum of 

9
_
30 

the bases may not equal total ,_. ---~----~----~----~--------< 
complaints and findings. 2006 I 2007 I 2008 I 2009 I 2010 

# % # % # % # % # % 
Findings After Hearing 0 0 0 0 0 

Race 0 . 0 0 0 0 
Color 0 0 0 0 0 
Religion ~ 0 0 0 0 0 
Reprisal 0 0 0 0 0 
Sex 0 0 0 0 0 
National Oriqin 0 0 0 0 0 
Equal Pav Act 0 0 0 0 0 
Age 0 0 0 0 0 
Disability 0 0 0 0 0 
Non-EEO 0 0 0 0 0 

Findings Without Hearing 0 0 0 0 0 
Race 0 0 0 0 0 
Color 0 0 0 0 0 
Reliqion 0 0 0 0 0 
Reprisal 0 0 0 0 0 
Sex 0 0 0 0 0 
National Oriqin 0 0 0 0 0 
Eaual Pav Act 0 0 0 0 0 
Age 0 0 0 0 0 
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# % 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
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ATTACHMENT A 

Farm Credit System Insurance Corporation 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act 

of 2002 
(No FEAR Act}, Pub. L. 107-174 

Findings of Discrimination 
Comparative Data 

Rendered by Basis Previous Fiscal Year Data 

Note: Complaints can be filed 2011 Thru 
alleging multiple bases. The sum of 9-30 
the bases may not equal total 
complaints and findings. 2006 2007 2008 2009 2010 

# % # % # % # % # % # % 
Disability 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 

Comparative Data 
2011 Thru 

Findings of Discrimination Previous Fiscal Year Data 9-30 
Rendered by Issue 2006 2007 2008 2009 2010 

#0- #0- #0- #0- #0- #0-Total Number Findinas 
Annointment/Hire 0 0 0 0 0 0 
Assionment of Duties 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 
Disciolinarv Action 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 
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ATTACHMENT A 

Farm Credit System Insurance Corporation 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act 

of 2002 
(No FEAR Act), Pub. L.107-174 

Comparative Data _ 
2011 Thru 

Findings of Discrimination Previous Fiscal Year Data 9-30 
Rendered by Issue 2006 2007 - 2008 2009 2010 

# % # % # % # % # % # % 
Examination/Test 0 0 0 n 0 n 

v v 

Harassment 0 0 0 0 0 0 
Non-Sexual 0 0 0 0 0 0 
Sexual n n n n n n 

v v v v v v 

Medical Examination 0 0 0 0 0 0 
Pay (lncludinq Overtime l 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 
Reassianment 0 0 a· 0 0 0 

Denied 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 - 0 0 
Terms/Conditions of Emolovment 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 
Training 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

,. -- cf) · - -- " "i'f'."i --x; - -
,.,,j:,>I_ -- -· 

Findinas After Hearing 0 0 0 0 0 0 
Annointment/Hire 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 
Disciolinarv Action 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 
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ATTACHMENT A 

Farm Credit System Insurance Corporation 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act 

of 2002 
(No FEAR Act), Pub. L. 107-174 

Comparative Data 
2011 Thru 

Findings of Discrimination Previous Fiscal Year Data 9-30 
Rendered by Issue 2006 2007 2008 2009 2010 

# % # % # % # % # % # % 
Reprimand 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Evaluation Annraisal 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 
ReassiQnment 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 
TraininQ 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

. ' . ,, :'. ;;·; ··'.• . ·;~t~.f;:.~>:c •;. ': ; . ' . . ; ; --<-; ~ ··~ ;; ,:, · ... . ~lf'Jt,._rt_~~- -, ' - ' - ,-, -.. -_ .. ;-;!)-_ . 'I'.-· .. , 
Findings Without Hearing 0 0 0 0 0 0 
Appointment/Hire 0 0 0 0 . 0 0 
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ATTACHMENT A 

Farm Credit System Insurance Corporation 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act 

of 2002 
(No FEAR Act), Pub. L. 107-174 

Comparative Data 
2011 Thru 

Findings of Discrimination Previous Fiscal Year Data 9-30 
Rendered by Issue 2006 2007 2008 2009 2010 

# % # % # % # % # % # % 
Assignment of Duties 0 " 0 0 0 0 v 

Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 
Disciplinary Action n n n n n n v v v v v v 

Demotion 0 0 0 0 0 0 
Reprimand 0 0 () 0 0 0 
Suspension 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 
Evaluation Annraisal 0 0 0 0 0 0 
Examination!Test 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 -
Pay (Including Overtime) 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 
Reassianment 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 b 0 
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ATTACHMENT A 

Farm Credit System Insurance Corporation 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Anti discrimination and Retaliation Act 

of 2002 
(No FEAR Act), Pub. L. 107-174 

Comparative Data 
2011 Thru 

Findings of Discrimination Previous Fiscal Year Data 
9-30 

Rendered by Issue 2006 2007 2008 2009 2010 
# % # % # % # % # % # % 

Time and Attendance 0 0 0 0 0 0 
Training 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Pending Complaints Filed Comparative Data 2011 
in Previous Fiscal Years by Previous Fiscal Year Data Thru 

Status 2006 2007 2008 2009 2010 9-30 
Total complaints from 
previous fiscal years 0 0 0 0 0 0 
Total Complainants 0 0 0 0 0 0 
Number complaints pending 

lnvestiaation 0 0 0 0 0 0 
Hearing 0 0 0 0 0 0 
Final Action 0 0 0 0 0 0 
Appeal with EEOC Office 
of Federal Operations 0 0 0 0 0 0 

Comparative Data 2011 
Complaint Investigations Previous Fiscal Year Data Thru 

2006 2007 2008 2009 2010 9-30 
Pending Complaints Where 
Investigations Exceed 
Required Time Frames 0 0 0 0 0 0 
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ATTACHMENT B 

Farm Credit System Insurance Corporation 
Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 (No 

FEAR Act) 

Section 203(a)(7) Analysis for FY 2011 

A. Trend Analysis 

DLlring the fiscal year (FYI 2011, the Farm Credit System Insurance Corporation 
(FCSIC or Corporation) had no equal employment opportunity (EEO) complaints of 
di~crimination. This is consistent with previous years. FCSIC has not received any 
E(O complaints since its iinception in the late 1980s. 

B. causal Analysis 

Since there is no complaint activity and no findings of discrimination, FCSIC is not 
able to perform a causal analysis. 

C. Practical Knowledge Gained through Experience 

FCSIC is committed to EEO principles and practices in all of its management 
decisions and personnel activities. The Corporation has emphasized its commitment 
to EEO principles through a number of policy statements adopted by the FCSIC 
Board of Directors (Board). The FCSIC Chief Operating Officer Dorothy Nichols 
continues to emphasize the importance of EEO in the implementation of policies and 
initiatives to support equal opportunity and the Corporation's strategic management 
of its operations. 

See paragraph D below for specific actions taken by FCSIC to advance its EEO 
program. 

D. Actions Planned/Taken to Improve Agency Complaint or Civil Rights Program 

FCSIC promotes equal opportunity principles and strategic management of human 
capital. Some noteworthy achievements include the following: 

• The FCSIC Board of Directors adopted a Policy Statement Concerning Equal 
Employment Opportunity and Diversity on December 9, 2010, that sets out 
the Corporation's policy on Affirmative Action, intolerance for harassment, 
process for resolving harassment issues, and the Disabled Veterans 
Affirmative Action Program. On December 9, 2010, the FCSIC Board of 
Directors also adc1pted a Policy Statement Regarding Harassment. 

• The Corporation plans to create an electronic FCSIC Handbook to provide 
information to its employees on its EEO policies by communicating the 
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ATTACHMENT B 

Corporation's bylaws, budgets, strategic plans, annual performance plan, 
policy statements, significant procedures, and delegations. 

• FCSIC requires new employees to attend new employee orientation training 
that provides information on the EEO complaint process and their rights. 

• FCSIC provided training on prohibited actions and employment 
discrimination. In 2011, FCSIC provided employees mandatory training on 
their rights under the No FEAR Act. In addition, training was provided in 
2008 to Corporation senior management and supervisors on providing 
reasonable accommodations to persons with disabilities in accordance with 
Section SOl of the Rehabilitation Act. 

• The Corporation provided training to its entire staff concerning staff 
members' rights and responsibilities under the Corporation's newly revised 
Policy Statement Concerning Equal Employment Opportunity and Diversity. 

• Procedures for issuing quarterly and annual reports under the No FEAR Act 
have been developed and FCSIC posted No FEAR Act reports quarterly during 
2011 on the FCSIC website as required. 

• FCSIC has appointed an EEO Director with duties to assess and communicate 
the Corporation's efforts to prevent workplace discrimination and diversity 
under a service agreement with the Farm Credit Administration. 

• FCSIC ensures effective and efficient EEO counseling services to its 
employees and job applicants through a contractual agreement for these 
services from the United States Geological Survey (USGS}. 

• The Corporation has included a standard in each employee's annual 
performance plan to support its policy for equal opportunity and diversity. 
The standard measures each employee's commitment to diversity and their 
efforts and involvement in the Corporation's affirmative action programs. 
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@ FEDERAL DEPOSIT INSURANCE CORPORATION, Washington, oc 20429 

OFFICE OF THE CHAIRMAN 

0 ...,, ...,, 

Honorable Jacqueline A. Berrien 
Chairman 
Equal Employment Opportunity Commission 
1801 L Street, N.W. 
Washington, D.C. 20507 

Dear Madam Chairman: 

March 5, 2012 

U1 

'-'-' 

In accordance with the Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002, Public Law 107-174, Title II, Section 203, the Federal Deposit 
Insurance Corporation hereby submits its Fiscal Year 2011 report on activities to ensure 
accountability for antidiscrimination and whistleblower laws related to employment. 

This report provides information about administrative complaints of employment 
discrimination and retaliation filed in Fiscal Year 2011; federal court cases filed and 
pending in Fiscal Year 2011; the FDIC' s plan to train its employees; and analyses of the 
data and copies of the FDIC's updated policies relating to disciplinary actions. 

If you have any questions related to this report, please contact D. Michael Collins, 
Director, Office of Minority and Women Inclusion, at (703) 562-6090. 

Enclosures 

Sincerely, 

Martin J. Gruenberg 
Acting Chairman 

("') -:-_j 1·nf.i 
:' () .,, r· \ 
--<-
---~ 

;.1::, i'1 
c:-;:CJ 
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Federal Deposit Insurance Corporation 
No FEAR Act Annual Report 

Fiscal Year 2011 



Federal Deposit Insurance Corporation 
No FEAR Act Report to Congress 

Fiscal Year 2011 

Tab A. Statistical Data 

1. FY 2011 Federal Court data. Includes district court and appellate 
court cases and money paid into the Judgment Fund 

2. FDIC No FEAR Act Web site data (FYs 2006 - 2011; administrative 
complaints) 

Tab B. Analysis of FY 2011 Administrative Complaint and Federal Court 
Statistical Data 

Tab C. FDIC No FEAR Act Training Plan - FY 2011 

Tab D. Copies of FDIC policies regarding discrimination 

1. Circular 2710.1 - Corporation Policy on Equal Opportunity 

2. Circular 2710.3 - Corporation's Anti-Harassment Policy 

3. Circular 2750.1 - Disciplinary and Adverse Actions 

4. Circular 2400.2 - Whistleblower Protection Rights 







FEDERAL CASES PENQING In FY 2011 

Federal Deposit Insurance Corporation 
No FEAR Act Report to Conaress - FY 2011 

("ote' oa,., pe,d;,g et '"Y time d"""' the ye.,, '"''j'"' th:,. fllel d"""' the ye.,, '"' tho,. dlopo,.d of'"""' the ye") 
Pending District Court Cases 5 

Pending Appellate Court Cases 1 
New Cases Flied In District Court 

~ 
2302(b)(1) 2302(b) 9 

1. Pending Cases 

ALLEGING A YIOLATION OF -
Antidlscrlmlnatlon Laws 

~ 
206(d) 631 633a 791 

42 USC 

2000e-16 

Whlstleblower Protection Laws 
5 USC 

2302(b)(8) 2302(b (9) 

disposed of during FY 20111-_ _,o..---+-----,..----t--......... --+--....--1---..--+---r--+--..,.4,...--+---..,.o,...----1f------..-o--~ 
still pending at end of FY 2011...._ ___ __..__ ____ ....._ __ __..__ __ _._ ___ .__ __ ..._ ____ ...._ _____ _._ ______ __, 

2. Dispos!tjon of Cases lincludlng dismissals! 

Is 
It 
y 
d 

rt 

Settlements 
Wlthdrawa 

Fina! Judgment for Complalnan 
Fina! Judgment for Agenc 

Reimbursement to Judgment Fun 

Remand of appellate cases to District Cou 

s Reimbursement to Judgment Fund For Attorney' 
Fees (where separately designated ) 

0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 

0 0 0 

0 0 0 

0 0 0 1 0 
0 1 0 1 0 
0 0 0 0 0 
0 1 1 2 1 
0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

3. Number of Employees Disciplined In Connection With Federal Court Litigation For Vlolatlng Antldlscrlmlnatlon and Whlstleblower protection Laws 

0 
0 
0 
1 
0 

0 

0 

.:~:~;~'~·.~~:~~~l~=--==_..,=!~_-==--=~~~==--==-..,=!~_-==--==-~:=_-==-!~_-==-~:1~~-==-~~!=_-==-~:1 =--=~-!=_-==-l~~-==-~~!=_-=~~l=_-==--=:_!=_-==--=:.-==--==--=:_!=_-==--==-~:~~-==--==--==-0=_:=_-==--==---1:=: 
Aggregate Number of Employees Qlsclpl!ned In Accordance With FPIC Policles for Conduct That Is Inconsistent With Federal Anti-discrimination Laws And Whlstleblower 

4• Protection Laws Whether Or Not In Connection With Federal Court Litigation 

Reprlmandm 
Suspension without pay 1 

Reduction In grade or pay 0 
Removal 0 
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~ .JIC: Equal Employment Opportunity Data Posted Pursuant to lhe No Fear Act 

l:llllllll > Abo!Jt EPIC > Equal Employment Opportunity Data Posted Pursuant to the No Fear Act 

Equal Employment Opportunity Data Posted Pursuant to the No 
FEAR Act 

Data as of 9-30-2011 

Printable Versjon 86 KB (PDF help) 

Complaint Activity 2006 2007 2008 2009 2010 FY2011 

Number of Complaints Flied 38 35 13 15 22 51 

Number of Complainants 34 21 10 13 22 42 

Repeat Filers 3 5 1 2 0 3 

Complaints by Basis 

Note: Complaints can be filed 
alleging multiple bases. The 2006 2007 2008 2009 2010 FY2011 sum of the bases may not equal 
total complaints filed. 

Race 17 18 8 7 9 28 

Color 2 2 1 1 2 14 

Religion 2 2 1 0 1 3 

Reprisal 23 27 6 6 8 23 

Sex 14 15 4 5 10 19 

National Origin 5 9 1 3 1 5 

Equal Pay Act 0 0 0 0 0 0 

Age 18 26 6 12 17 22 

Disability 11 12 4 1 8 8 

Non·EEO 3 5 0 0 0 1 

Number of Complaints Alleging Each Type of Claim 

Note: Complaints can be filed 
alleging multiple issues. The 

2006 2007 2008 2009 2010 FY2011 sum of the Issues may not 
equal total complaints filed. 

Appointment/Hire 2 1 0 9 4 14 

Assignment of Duties 9 10 3 3 4 15 

Awards 10 10 1 0 2 9 

Conversion to Full·time 0 0 0 0 3 3 

Disciplinary Action 

Demotion 1 0 0 0 0 2 

Reprimand 2 6 0 0 3 5 

Suspension 2 7 0 0 0 1 

Removal 1 2 0 0 3 1 

Other 6 4 2 2 3 14 

Duty Hours 0 2 0 0 0 2 

Evaluation Appraisal 17 15 3" 5 12 22 

Examination Test 0 3 0 0 2 0 

Harassment 
I I I I I I 

http://wwwdev/about/diversity/nofear/nfrepon9·30- l l.hanl(10/28/2011 6:30:59 PM] 
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Non-Sexual 21 24 5 5 9 30 

Sexual 1 0 1 1 0 4 

Medical Examination 1 4 0 0 0 0 

Pay (Including Overtime) 12 13 1 1 3 9 

Promotion Non-Selection 11 7 3 1 8 20 

Reassignment 

Denied 4 6 2 0 4 6 

Directed 3 0 0 0 0 4 

Reasonable Accommodation 1 7 2 0 3 2 

Reinstatement 1 1 2 2 0 1 

Retirement 2 2 1 0 0 2 

Termination 1 6 1 3 5 7 

Terms/Conditions of 
18 21 3 4 1 7 

Employment 

Time and Attendance 7 8 0 2 1 6 

Training 5 11 2 4 7 10 

Other 9 9 3 8 9 14 

Complaints pending during fiscal year 

Average number of days 
236 199 211 194 199 207 

In Investigation 

Average number of days 
426 106 67 22 46 30 In final action 

Complaints pending during fiscal year where hearing was requested 

Average number of days 
210 194 227 196 198 185 In Investigation 

Average number of days 
547 35 25 11 20 20 In final action 

Complaints pending during fiscal year where hearing was not requested 

Average number of days 
256 212 203 189 200 230 

In Investigation 

Average number of days 
361 156 101 42 73 46 

In final action 

Complaints Dismissed by Agency 

2006 2007 2008 2009 2010 FY2011 

Total Complaints Dismissed 
4 13 4 0 5 8 by Agency 

Average Days pending prior 
608 210 125 0 132 45 to dismissal 

Complaints Withdrawn by Complainants 

2006 2007 2008 2009 2010 FY2011 

Total Withdrawn by 
5 6 3 3 5 5 Complainants 

Total Final Actions Finding Discrimination 

2006 2007 2008 2009 2010 FY2011 

Total Number of Findings 0 0 1 1 0 0 

Without Hearing 0 0 1 (100%) 0 0 0 

With Hearing 0 0 0 1 (100%) 0 0 

Findings of Discrimination Rendered by Basis 

http://wwwdev/about/diversity/nofear/nfreport9-30- l I .html[I0/28/201 l 6 :30:59 PM] 
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Note: Complaints can be filed 
alleging multiple Bases. The 2006 2007 2008 2009 2010 FY2011 
sum of the bases may not equal 
total complaints filed. 

Total Number of Findings 0 0 1 1 0 0 

Race 0 0 1 (100%) 0 0 0 

Color 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 

Sex 0 0 0 1 (100%) 0 0 

National Origin 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 

Age 0 0 1 (100%) 0 0 0 

Disability 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 

Findings After Hearing 0 0 0 1 0 0 

Race 0 0 0 0 0 0 

Color 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 

Sex 0 0 0 1 (100%) 0 0 

National Origin 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 

Age 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 

Findings Without Hearing 0 0 1 0 0 0 

Race 0 0 1 (100%) 0 0 0 

Color 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 

Age 0 0 1 (100%) 0 0 0 

Disability 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 

Findings of D1scnm1nat1on Rendered by Issue 

2006 2007 2008 2009 2010 FY2011 

Total Number of Findings 0 0 1 1 0 0 

Appointment/Hire 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 

Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 

Examination Test 0 0 0 0 0 0 

http://wwwdev/aboul/diversiiy/nofear/nfreport9-30-11 .h1ml[l 012812011 6:30:59 PM] 
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Harassment 

Non-Sexual 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 

Pay Including Overtime 0 0 0 1 (100%) 0 0 

Promotion Non-Selectlon 0 0 1 {100%) 0 0 0 

Reass ignment 

Denied 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 

Terms/Conditions of 
0 0 0 0 0 0 Employment 

Time and Attendance 0 0 0 0 0 0 

Training 0 0 0 0 0 0 

Other-User Defined 0 0 0 0 0 0 

Findings After Hearing 0 0 0 1 0 0 

Appointment/Hire 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 

Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 

Examination Test 0 0 0 0 0 0 

Harassment 

Non-Sexua l 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 

Pay Including Overtime 0 0 0 1 (100%) 0 0 

Promotion Non-Selectlon 0 0 0 0 0 0 

Reassignment 

Denied 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 

Terms/Conditions of 
0 0 0 0 0 0 Employment 

Time and Attendance 0 0 0 0 0 0 

Traini ng 0 0 0 0 0 0 

Other -User Defined 0 0 0 0 0 0 

Findings Without Hearing 0 0 1 0 0 0 

Appointment/Hire 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 

http://wwwdcv/about/divenity/nofear/nfrcport9-30-11.html[I0/2812011 6:30:59 PM] 
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Conversion t o Full-time 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 

Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 

Examination Test 0 0 0 0 0 0 

Harassment 

Non-Sexual 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 

Medic al Examination 0 0 0 0 0 0 

Pay Including Overtime 0 0 0 0 0 0 

Promotion Non-Selection 0 0 1 (100%) 0 0 0 

Reassignment 

Denied 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 

Termination 0 , 0 0 0 0 0 

Terms/Conditions of 
0 0 0 0 0 0 Employment 

Time and Attendance 0 0 0 0 0 0 

Training 0 0 0 0 0 0 

Other· User Defined 0 0 0 0 0 0 

Pending Complaints Fi led in Previous Fiscal Years by Status 

2006 2007 2008 2009 2010 FY2011 

Total Complaints from 
57 51 41 29 25 24 previous Fiscal Years 

Total Complainants 43 38 25 19 21 20 

Number of Complaints Pending 

Investigation 0 0 0 0 0 0 

Hearing 19 12 12 6 8 8 

ROI Issued, pending 
0 0 0 0 0 0 Complainant's action 

Final Agency Action 3 8 7 8 2 0 

Appeal with EEOC Office 2 5 2 4 3 9 of Federal Operations 

Complaint Investigations 

2006 2007 2008 2009 2010 FY2011 

Pending Complaints Where 
Investigations Exceed 16 14 1 0 0 0 
Required Time Frames 

Lest Upda819l30!2011 OM\Nl@fcflC QQY 
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FEDERAL DEPOSIT INSURANCE CORPORATION 

Fiscal Year 2011 No FEAR Act Annual Report- Analysis 

A. Trend Analysis 

This analysis covers a three year period, Fiscal Years (FY) 2009 through 2011. The 
chart below summarizes the trend in the number of administrative complaints filed 
compared to the number of FDIC employees as well as the number of pending Federal 
court cases as compared to the number of FDIC employees. 

Fiscal Year 2011 2010 2009 
Employees 8,410 8,337 6,557 
Administrative Complaints Filed 51 22 15 
Percentaqes .6 .3 .2 

There was a marked increase in the number of discrimination complaints filed as 
compared to FY 2010. A review of the bases and issues alleged for complaints filed in 
FY 2011, examined in the light of the increase in the number of complaints filed, 
revealed a significant increase in the number of complaints alleging discrimination 
based on race, color, and reprisal. There was also a significant increase in the number 
of complaints alleging discrimination with regard to non-sexual harassment, 
appointmenUhire, assignment of duties, awards, disciplinary action, 
promotion/nonselection, and evaluation/appraisal. Although it increased, the ratio of 
administrative complaints filed compared to the total number of employees continued to 
below. 

The average number of days in final action stage for complaints closed in FY 2011 
decreased from 46 days to 30 days. 

With regard to the Federal court cases pending in FY 2011, as there was only one new 
case filed in District Court, the number of Federal court cases remains too small to 
discern any trends. 

B. Causal Analysis 

See Section A. 

C. Practical Knowledge Gained through Experience 

The FDIC Board of Directors took formal action to establish the FDIC's Office of Minority 
and Women Inclusion (OMWI), effective January 21, 2011, pursuant to Section 342 of 
the Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank Act). In 
establishing the OMWI and consistent with the Dodd-Frank Act, the FDIC transferred 
the responsibilities of the then-existing Office of Diversity and Economic Activity 
(ODEO) to the new OMWI. The transfer of ODEO responsibilities and employees into 
the new OMWI with expanded responsibilities enabled a smooth transition, avoiding any 
disruption of the FDIC's existing operations. OMWI continues to maintain an 
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experienced discrimination complaint processing staff by ensuring that EEO counselors 
have completed the annual mandatory refresher training course and contract 
investigators are certified (i.e., have completed the required 40 hour basic EEO 
Investigator's course and the 8 hour annual refresher course). 
Staff remains abreast of EEO developments through continuing education courses 
provided by the Federal Dispute Resolution Conference, the EEOC's Technical 
Assistance Program and EXCEL conference, and the National Employment Law 
Institute. Staff continues to apply their knowledge and expertise towards ensuring EEO 
and the protection of civil rights. 

The FDIC Legal Division and the Office of Inspector General have experienced and 
knowledgeable attorneys .who represent the Corporation in handling administrative 
discrimination complaints and federal court cases. The attorneys attend continuing 
legal education courses to ensure they remain abreast of changes in case law. Their 
knowledge and expertise is applied by providing guidance to management and 
representing the FDIC before the Equal Employment Opportunity Commission, the Merit 
Systems Protection Board, and federal courts. 

It is the policy of the FDIC to prohibit discrimination in its workforce and in all of its 
programs and activities based on race, color, religion, sex (including pregnancy), 
national origin, disability (physical and/or mental), age (40 years or older), sexual 
orientation, protected genetic information (information about an individual's genetic 
tests; or information about the genetic tests, or the manifestation of a disease or 
disorder in the individual's family members), gender identity or expression (a gender
related identity, appearance, expression, or behavior of an individual, regardless of the 
individual's assigned sex at birth), status as a parent, and retaliation (for participating in 
the EEO complaint process or opposing discriminatory practices). 

Also, it is the policy of the FDIC to prohibit harassment on the bases of race, color, 
religion, sex, national origin, disability, age, sexual orientation, protected genetic 
information, gender identity or expression, status as a parent, and retaliation. 

The FDIC is committed to being an "Employer of Choice," and will continue its efforts 
to attract and retain a highly qualified, diverse workforce that is representative of 
our society and to foster a work environment that is free of discrimination. 

D. Actions Planned/Taken to Improve Agency Complaint or Civil Rights 
Program 

The FDIC has sufficient funding, staff, and other resources to establish a model EEO 
program, and management continues to support and encourage this initiative. 



FY 2011 No FEAR Act 
Annual Report Analysis 
Page 3 of 3 

The Corporation is committed to enhance its complaint processing procedures and 
internal controls to efficiently process discrimination complaints consistent with EEO 
regulations. 

On-line training was implemented, consistent with guidance provided by the U.S. Office 
of Personnel Management regulation and the provisions of the No FEAR Act. Further, 
the FDIC mandatory, bi-annual EEO and Diversity Workshop for Supervisors was 
revised in FY 2011 to build upon concepts presented in previous years. This full-day 
course provides advanced training for FDIC managers and supervisors as part of a 
continuing education requirement. The FY 2011 course includes training regarding 
gender identity and expression. Additionally, EEO and Diversity training is made 
available to all employees on a voluntary basis. 

FDIC leadership strongly supports these efforts and is committed to fostering and 
maintaining a discrimination-free work environment and complying with anti
discrimination laws and regulations. To ensure compliance with anti-discrimination laws 
and to avoid systemic barriers to equal employment opportunity, policies and practices 
are regularly assessed. To reiterate the FDIC's commitment, the FDIC Chairman 
issues an annual EEO Policy Statement to all employees. 





FDIC No FEAR Act Training Plan - FY 2011 

1. Instructional Materials and Methods 
The FDIC revised its training materials consistent with guidance found in the 
No FEAR Act, Public Law 107-174, sections 201 (c) and 202(c), and OPM 
regulations at 5 CFR Part 724.203(a). The training covered federal anti
discrimination laws and Executive Orders, anti-retaliation laws, whistleblower 
protection laws, and the FDIC Mediation Program. 

2. Training Schedule 
In FY 2011, the FDIC continued a training schedule that began in FY 2010. The 
FDIC issued a global e-mail announcement to all FDIC employees on September 
28, 2010 regarding the mandatory training, advising of the requirement to 
complete the training by December 17, 2010. New employees are required to 
complete the training within 90 days after their start date. 

In FY 2012, the FDIC will issue new training materials consistent with guidance 
found in the No FEAR Act, Public Law 107-174, sections 201(c) and 202(c), and 
OPM regulations at 5 CFR Part 724.203(a). 

3. Documenting Completion of the Training 
The FDIC has an in-house system to track completion of the No FEAR Act 
training. In FY 2011, a total of 6, 159 employees and managers completed the 
FY 2010 version of the training. 
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1. Purpose 

2. Revision 

3. Scope 

4. Background 

FDIC 1212/03 (6-99) 

All Employees and Contractors 

Sheila C. Bair 
Chairman 

Corporation's Policy on Equal Opportunity 

To restate the commitment of the Federal Deposit Insurance 
Corporation (Corporation or FDIC) to equal opportunity, diversity, 
and affirmative employment; to reaffirm the Corporation's policy 
prohibiting discriminatory practices in the workplace and in any of 
its programs or activities; and to promote contracting opportunities 
at the FDIC for minority and women-owned businesses (MWOBs) 
and small disadvantaged businesses (SDBs). 

FDIC Circular 2710.1, Corporation's Policy on Equal Opportunity, 
dated September 27, 2007, is hereby revised and superseded. 

The Corporation's Policy on Equal Opportunity applies to all 
employees, applicants for employment, and persons doing 
business, with or for the Corporation. 

This revised Circular incorporates certain changes in Federal Equal 
Employment Opportunity laws and regulations and the FDIC's Equal 
Opportunity policy. The FDIC is an organization dedicated to equal 
opportunity in all its programs, policies and practices, and to 
promoting diversity in its workforce and in all of its programs and 
activities. The mission of the Office of Diversity and Economic 
Opportunity (ODEO) is to help the FDIC realize its diversity, 
affirmative employment and equal opportunity principles and to 
address discrimination related concerns that may arise in these 
areas. ODEO's website, http://fdic01.prod.fdic.gov/division/odeo, 
informs employees of their rights and how to receive assistance, if 
they believe they have suffered discrimination in any aspect of 
employment, and also provides employees with access to the 
Diversity Strategic Plan and Affirmative Employment Plan. 

http://fdic01.prod.fdic.aov/division/odeo


5. Policy 

6. Authorities 

Circular 2710.1 

a. It is the policy of the FDIC to prohibit discrimination in its 
workforce and in all of its programs and activities based on race, 
color, religion, sex (including pregnancy), national origin, disability 
(physical and/or mental), age (40 years or older), sexual 
orientation, protected genetic information (information about an 
individual's genetic tests; or information about the genetic tests, 
or the manifestation of a disease or disorder in the individual's 
family members), gender identity or expression (a gender-related 
identity, appearance, expression, or behavior of an individual, 
regardless of the individual's assigned sex at birth), status as a 
parent, and retaliation (for participating in the EEO complaint 
process or opposing discriminatory practices). 

Also, it is the policy of the FDIC to prohibit harassment on the 
bases of race, color, religion, sex, national origin, disability, age, 
sexual orientation, protected genetic information, gender identity 
or expression, status as a parent, and retaliation. 

b. All aspects of personnel operations, (including recruitment, 
hiring, promotions, training, awards, reorganizations, and 
retention of employees) shall be conducted consistent with equal 
employment opportunity principles, FDIC policies, applicable 
Federal laws, regulations, and executive orders. 

c. The Corporation is fully committed to removing any unlawful, 
or otherwise prohibited discrimination from its employment and 
personnel policies, procedures, programs, practices, and 
operations. All Corporation employees have a responsibility to 
implement this policy by their conduct, decisions, and actions. 
Further, every effort shall be made to resolve complaints at the 
lowest level possible. 

d. The Corporation is fully committed to ensuring that MWOBs 
and SDBs are given the opportunity to participate fully in all 
contracts entered into by the FDIC. 

The sources of authority for the FDIC's equal opportunity policy 
may be found in the following Federal statutes, regulations, and 
executive orders: 

a. Federal Statutes 

(1) Title VII of the Civil Rights Act of 1964, as amended 
(makes it unlawful for a Federal employer to discriminate 
against an employee (or job applicant) based on race, color, 
religion, sex (including pregnancy), retaliation, or national 
origin), 42 U.S.C. §2000e-16; 
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Authorities 
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(2) Equal Pay Act of 1963, as amended (protects men and 
women who perform substantially equal work within the same 
organization from sex-based wage discrimination), 29 U.S.C. 
§206(d); 

(3) Section 501 of the Rehabilitation Act of 1973, as amended 
(makes it unlawful to discriminate or retaliate against qualified 
individuals with disabilities who are Federal employees (or job 
applicants) and requires Federal agencies to provide 
reasonable accommodations to qualified Federal employees 
and job applicants with disabilities), 29 U.S.C. §791; 

(4) The Age Discrimination in Employment Act of 1967, as 
amended (makes it unlawful to discriminate or retaliate 
against an employee (or job applicant) who is 40 years of age 
or older), 29 U.S.C. §621; 

(5) Civil Service Reform Act of 1978, as amended (makes it 
unlawful to deny fair and equitable treatment in all aspects of 
personnel management with regard to race, color, religion, 
sex (including sexual harassment) marital status, national 
origin, political affiliation, disability, or age), 5 U.S.C. §2302; 

(6) Immigration Reform and Control Act of 1986, as amended 
(prohibits discrimination by employers in their employment 
verification systems based on national origin), 8 U.S.C. 
§1324b; 

(7) Section 1216(a) of the Financial Institutions Reform, 
Recovery, and Enforcement Act of 1989, as amended (applies 
Executive Order 11478, as amended, to the FDIC), 12 U.S.C. 
§1833e(a); 

(8) Titles I and V of the Americans with Disabilities Act of 
1990, as amended (defines "a qualified individual with a 
disability" for purposes of the Rehabilitation Act of 1973, as 
amended, and excludes individuals engaged in the illegal use 
of drugs), 42 U.S.C. §§ 12102, 12114; 

(9) Civil Rights Act of 1991, as amended (provides monetary 
damages for employees (and job applicants) in cases of 
intentional employment discrimination based on race, color, 
religion, sex (sexual harassment), national origin, disability, or 
age), 42 U.S.C. § 1981; 

(10) Family and Medical Leave Act of 1993, as amended 
(entitles employees up to 12 administrative workweeks of 
approved, unpaid leave during a 12-month period to take 
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care of a qualifying family member (related by blood, law or 
affinity) with a serious medical condition, or for their own 
qualifying medical condition), 5 U.S.C. § 6381 et seq.; 

(11) Federal Employees Family Friendly Leave Act of 1994, 
as amended (entitles Federal employees to use up to 104 
hours of sick leave in any leave year to attend to the medical 
needs of, or for purposes relating to the death of a family 
member (related by blood, law, or affinity); up to 480 hours of 
sick leave may be used to care for a family member with a 
serious medical condition), 5 U.S.C. § 6307; 

(12) Notification and Federal Employee Antidiscrimination 
and Retaliation Act of 2002 (the No FEAR Act) (requires each 
Federal agency to post summary statistical data pertaining to 
complaints of employment discrimination filed against it by 
employees and applicants for employment), 5 U.S.C. § 2301; 

( 13) Americans with Disabilities Act Amendments Act of 2008 
(expands the definition of a disability by reinstating a broad 
scope of protection to be available under the Americans with 
Disabilities Act), 42 U.S.C. § 12101; and 

(14) Title II of the Genetic Information Nondiscrimination Act 
of 2008 (makes it unlawful for an employer to discriminate 
against an employee (or job applicant) based on protected 
genetic information (information about an individual's genetic 
tests; or information about the genetic tests, or the 
manifestation of a disease or disorder in the individual's family 
members), 42 U.S.C. § 2000ff. 

b. Federal Regulations 

(1) 5 C.F.R. Part 724 (U.S. Office of Personnel 
Management's No FEAR Act notice posting and training 
requirements); 

(2) 12 C.F.R. Part 361 (FDIC's minority and women outreach 
program contracting guidelines); 

(3) 29 C.F.R. Part 1604 (EEOC's sex discrimination 
guidelines); 

(4) 29 C.F.R. Part 1605 (EEOC's religious discrimination 
guidelines); 

(5) 29 C.F.R. Part 1606 (EEOC's national origin 
discrimination guidelines); and 
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(6) 29 C.F.R. Part 1614 (EEOC's federal sector EEO 
guidelines including No FEAR Act public website postings). 

c. Executive Orders. These are orders issued by the President 
pursuant to the Constitution and other Federal statutes which 
may be applicable to the FDIC. Executive Orders not technically 
applicable to the FDIC are identified to demonstrate that the FDIC 
voluntarily complies with the spirit of them. 

(1) Executive Order 11246 (1965). as amended (prohibits 
discrimination against Federal employees and job applicants 
based on race, creed, color, or national origin; and also 
prohibits discrimination by Federal contractors against their 
employees and job applicants, and requires Federal 
contractors to comply with rules, regulations, and relevant 
orders of the Secretary of Labor); 

(2) Executive Order 11375 (1967), as amended (prohibits 
discrimination against Federal employees (and job applicants) 
based on sex); 

(3) Executive Order 11478 (1969), as amended (prohibits 
discrimination against Federal employees (and job applicants) 
based on race, color, religion, sex (sexual harassment), or 
national origin); 

(4) Executive Order 12106 (1978) (prohibits discrimination 
against Federal employees (and job applicants) based on 
disability or age); 

(5) Executive Order 13087 (1998) (prohibits discrimination 
against Federal employees (and job applicants) based on 
sexual orientation); 

(6) Executive Order 13125 (1999) (increases participation of 
Asian Americans and Pacific Islanders in Federal programs); 

(7) Executive Order 13145 (2000) (prohibits discrimination 
against Federal employees (and job applicants) based on 
protected genetic information); 

(8) Executive Order 13152 (2000) (prohibits discrimination 
against Federal employees (and job applicants) based on the 
individual's status as a parent); 

(9) Executive Order 13157 (2000) (increases opportunities for 
women-owned small businesses); 
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(10) Executive Order 13160 (2000) (prohibits discrimination 
based on race, color, religion, sex (sexual harassment), 
national origin, disability, age, sexual orientation, or status as 
a parent in federally conducted education and training 
programs); 

(11) Executive Order 13163 (2000) (increases employment 
opportunities in the Federal Government for 100,000 
individuals with disabilities); 

(12) Executive Order 13164 (2000) (requires Federal 
agencies to establish procedures to facilitate the provision of 
reasonable accommodation for individuals with disabilities); 

(13) Executive Order 13166 (2000) (improves access to 
Federal programs and activities for persons with limited 
English proficiency); 

(14) Executive Order 13170 (2000) (increases opportunities 
and access for disadvantaged businesses); 

(15) Executive Order 13171 (2000) (improves the 
representation of Hispanics in Federal employment); and 

(16) Executive Order 13360 (2004) (addresses contracting 
with service-disabled veterans' businesses). 

a. Discrimination claims based on race, color, religion, sex 
(including pregnancy), national origin, disability (physical and/or 
mental), age (40 years or older), protected genetic information 
(information about an individual's genetic tests; or information 
about the genetic tests, or the manifestation of a disease or 
disorder in the individual's family members), and retaliation (for 
participating in the EEO complaint process or opposing 
discriminatory practices) are processed by the U.S. Equal 
Employment Opportunity Commission (EEOC). (See 
subparagraph 11.b., below). 

b. Discrimination claims based on sexual orientation, gender 
identity or expression (a gender-related identity, appearance, 
expression, or behavior of an individual, regardless of the 
individual's assigned sex at birth), and status as a parent are 
processed by the FDIC. (See subparagraph 11.c. below). 

c. Discriminatory harassment claims on the basis of race, color, 
religion, sex, national origin, disability, age, sexual orientation, 
protected genetic information, gender identity or expression, 
status as a parent, and retaliation may be brought to the attention 
of the person's supervisor, a higher level or other manager, or to 
a FDIC Equal Employment Opportunity (EEO) Counselor. 
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For harassment claims, see FDIC Circular 2710.3, Corporation's 
Anti-Harassment Policy. For information on how to contact an 
FDIC EEO Counselor, see the following FDIC Intranet Web page 
or FDIC Internet Web page: 

http://fdic01/division/odeo/couns.html; and 
http://www.fdic.gov/about/diversity/nfnotice.html. 

a. It is the policy of the FDIC to promote diversity in its workforce 
and in all of its programs and activities, consistent with its 
Diversity Strategic Plan and Affirmative Employment Plan. 

b. The FDIC Diversity Strategic Plan may be obtained from the 
FDIC Public Information Center located at 3501 Fairfax Drive, 
Room E-1002, Arlington, Virginia 22226. This document is also 
available on the following FDIC Intranet Web page: 

http://fdicO 1 /diversity/pp/stplan/index. html 

c. Copies of the Corporation's Affirmative Employment Plan may 
be obtained from the Office of Diversity and Economic 
Opportunity (ODEO) located at 3501 Fairfax Drive, Room VS-E-
2094, Arlington, Virginia 22226. This document is also available 
on ODEO's Intranet Web page: 

http://fdic01/division/odeo/aep/aep fv07.doc 

It is the policy of the FDIC to ensure that MWOBs and SDBs are 
given the opportunity to participate fully in all contracts entered 
into by the FDIC. The sources of authority for the program are 
Section 1216(c) of the Financial Institutions Reform, Recovery, 
and Enforcement Act of 1989, as amended (12 U.S.C. § 
1833e( c) ); Title VII of the Civil Rights Act of 1964, as amended 
(42 U.S.C. § 2000e-16); and section 501 of the Rehabilitation Act 
of 1973, as amended (29 U.S.C. § 791). ODEO facilitates the 
Minority and Women Outreach Program in accordance with the 
provisions of 12 C.F.R. Part 361. 
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Each division and office has a continuing responsibility to identify 
and implement strategies for achieving and maintaining a diverse 
workforce at all levels. These strategies shall be developed in 
concert with ODEO and the Division of Administration (DOA), 
Human Resources Branch, consistent with the Corporation's 
Affirmative Employment Plan, whenever it has been determined 
that a statistically significant imbalance exists in a division or office 
work force. Each division and office must review its work force 
statistics at least annually and adjust its strategies as appropriate. 

Managers and supervisors must work toward developing and 
implementing positive initiatives that achieve measurable results 
with regard to workforce diversity and contracting. Managers and 
supervisors are assessed regarding their performance in these 
areas. 

An assessment of the workforce profile will be prepared and 
disseminated annually by ODEO to division and office directors 
and to the Office of the Chairman. Upon availability of contract 
management data, the Acquisition Services Branch, DOA, will 
prepare quarterly statistical charts on the use of MWOBs and 
SDBs for contracting and disseminate this information to the 
Office of the Chairman and to division and office directors. 

Any unlawful or improper conduct that undermines the 
Corporation's efforts to prohibit discrimination will not be 
tolerated. Employees who commit such acts of prohibited 
discrimination may be subject to disciplinary action up to and 
including termination from employment. Moreover, supervisors or 
managers who fail to take appropriate disciplinary action against 
subordinates who commit acts of prohibited discrimination, 
including retaliation against or harassment of employees who 
engage in activity protected by this policy statement, are also 
subject to disciplinary action. 

a. The FDIC's Affirmative Employment Plan assists in the 
identification and elimination of barriers to recruitment, hiring, 
retention, and promotion of women, minorities, and individuals 
with disabilities (including veterans). 

b. The procedures for initiating and processing EEOC complaints 
of alleged employment discrimination are contained in FDIC 
Circular 2710.2, EEOC Discrimination Complaint Procedures. 

c. The procedures for initiating and processing FDIC complaints 
of alleged employment discrimination are contained in FDIC 
Circular 2710.4, FDIC Discrimination Complaint Procedures. 
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d. The procedures for providing reasonable accommodation to 
individuals with disabilities are contained in FDIC Circular 2710.5, 
FDIC Procedures for Providing Reasonable Accommodation to 
Individuals with Disabilities, and FDIC Circular 2710.11, 
Complaint Procedures for Individuals with Disabilities who are 
Denied Access to Electronic and Information Technology. 

e. Additional information on FDIC's Contracting Outreach 
Program is available in FDIC Circular 3700.16, FDIC Acquisition 
Policy Manual (APM) and the FDIC's Guide for Outside Counsel. 

f. The Corporation's Contracting Outreach Program may be 
amended from time to time to establish rules and strategies for 
achieving diversity in the awarding of contracts to MWOBs and 
SDBs. MWOBs, SDBs and Contractors should periodically 
review pertinent rules and strategies. See 12 C.F.R. Part 361 
and FDIC Circular 3700.16. 

Questions relating to EEO Complaint Processing, Diversity/ 
Affirmative Employment, and the Minority and Women Outreach 
Program may be referred to the following individuals in ODEO: 

a. Chief, Complaints Processing Branch 
(703) 562-6073 or for TTY (703) 562-2473 

b. Chief, Diversity and Affirmative Employment Section 
(703) 562-6062 

c. Chief, Minority and Women Outreach Program Section 
(703) 562-6070 

a. Technical assistance is available on the ODEO's Intranet Web 
page. Additionally, the FDIC's mandatory Diversity and EEO 
Training for Supervisors and Managers addresses various 
initiatives. 

b. ODEO shall assist managers in outreach recruitment for 
minorities, women, and individuals with disabilities. 

c. ODEO shall be available as a resource to assist managers in 
providing reasonable accommodation to individuals with 
disabilities. 
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d. The current edition of FDIC Circular 3700.16, FDIC Acquisition 
Policy Manual (APM) and the FDIC Guide for Outside Counsel 
may be obtained from the FDIC Public Information Center located 
at 3501 Fairfax Drive, Room E"1002, Arlington, Virginia 22226. 
These two manuals are also available at the following FDIC 
Internet Web pages: 

http://www. fdic.qov/buying/qoods/acquisition/apm/3700-16. html 

The provisions of this circular are effective immediately. 

10 October 19, 2010 

http://wvi/w.fdic.qov/buving/goods/acquisition/apm/3700-16.html




TYPE AND NUMBER 

Circular 2710.3 
FDICi 

CONTACT I TELEPHONE NUMBER 

Michael P. Moran (703) 562-6073 
FEDERAL DEPOSIT INSURANCE CORPORATION DATE 

DIRECTIVE SYSTEM October 5, 201 O 
DATE OF CANCELLATION (Bulletins Only) 

TO: 

FROM: 

SUBJECT: 
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2. Revision 

3. Scope 
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All Employees and Contractors 

Paul M. Nash 
Deputy to the Chairman for External Affairs 

Corporation's Anti-Harassment Policy 

To restate the Federal Deposit Insurance Corporation's 
(Corporation or FDIC) policy on harassment to prohibit 
harassment based on race, color, religion, sex (including 
pregnancy), national origin, disability (physical and/or mental), 
age (40 years or older), sexual orientation, protected genetic 
information (information about an individual's genetic tests; or 
information about the genetic tests, or the manifestation of a 
disease or disorder in the individual's family members), status as 
a parent, and retaliation (for participating in the EEO complaint 
process or opposing discriminatory practices). Also, to expand 
the FDIC's policy on harassment to include gender identity or 
expression (a gender-related identity, appearance, expression, or 
behavior of an individual, regardless of the individual's assigned 
sex at birth). 

FDIC Circular 2710.3, Corporation's Anti-Harassment Policy, 
dated November 29, 2007, is hereby revised and superseded. 

The Corporation's Anti-Harassment policy applies to all 
employees and covers harassment between supervisors and 
subordinates, between employees, by employees conducting 
business for the Corporation outside the workplace, and non
employees while conducting business in the Corporation's 
workplace. 

It is important that all employees and contractors understand the 
law and policy governing harassment and take all steps within 
their power to ensure that this form of discrimination does not 
exist in the Corporation. 



4. Background 

5. Definitions 

6. Basic Forms 
of Conduct 

Circular 2710.3 

This revised Circular incorporates certain changes in Federal 
Equal Employment Opportunity laws and regulations and the 
FDIC's Equal Opportunity policy. The FDIC is an organization 
committed to providing its employees with a workplace that is free 
of harassment. The Office of Diversity and Economic Opportunity 
(ODEO) works to help the FDIC educate employees and 
managers about its anti-harassment principles and to address any 
concerns related to discriminatory harassment in employment. 
ODEO's website, http://fdic01.prod.fdic.gov/division/odeo informs 
employees of their rights and how to receive assistance if they 
believe they have suffered discriminatory harassment in any 
aspect of employment. 

Terms used in this circular are defined below: 

a. Harassment. Sexual and non-sexual harassment collectively. 

b. Sexual Harassment. Severe or pervasive unsolicited verbal 
comments, gestures, or physical contact of a sexual nature, 
including unwelcome sexual advances, requests for sexual favors, 
and other verbal or physical conduct of a sexual nature. 

c. Non-Sexual Harassment. Severe or pervasive comments, 
jokes, slurs, gestures, threats or physical contact related to an 
employee's race, color, religion, sex (including pregnancy), 
national origin, disability (physical and/or mental), age (40 years or 
older), sexual orientation, protected genetic information 
(information about an individual's genetic tests; or information 
about the genetic tests, or the manifestation of a disease or 
disorder in the individual's family members), gender identity or 
expression (a gender-related identity, appearance, expression, or 
behavior of an individual, regardless of the individual's assigned 
sex at birth), status as a parent, and retaliation (for participating in 
the EEO complaint process, or opposing discriminatory practices). 

The three basic forms of conduct that can create an intimidating, 
hostile, or offensive work environment are briefly described below: 

a. Verbal conduct such as unwelcome oral remarks, insults, 
innuendoes, jokes, humor, or other threatening sounds about 
specific traits or characteristics relating to race, color, religion, sex 
(including pregnancy), national origin, disability (physical and/or 
mental), age (40 years or older), sexual orientation, protected 
genetic information (information about an individual's 
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genetic tests; or information about the genetic tests, or the 
manifestation of a disease, or disorder in the individual's family 
members), gender identity or expression (a gender-related 
identity, appearance, expression, or behavior of an individual, 
regardless of the individual's assigned sex at birth), status as a 
parent, and retaliation (for participating in the EEO complaint 
process or opposing discriminatory practices); 

b. Non-verbal conduct such as unwelcome written remarks, 
insults, innuendoes, jokes, humor, or other threatening 
statements about specific traits or characteristics relating to race, 
color, religion, sex (including pregnancy), national origin, disability 
physical and/or mental), age (40 years or older), sexual 
orientation, protected genetic information (information about an 
individual's genetic tests; or information about the genetic tests, 
or the manifestation of a disease or disorder in the individual's 
family members), gender identity or expression (a gender-related 
identity, appearance, expression, or behavior of an individual, 
regardless of the individual's assigned sex at birth), status as a 
parent, and retaliation (for participating in the EEO complaint 
process or opposing discriminatory practices); 

c. Physical conduct, which is not in oral or written form, such as 
unwelcome touching, pinching, pushing, brushing the body, 
actual or attempted rape, or assault. 

It is the Corporation's policy to strictly prohibit harassment. 
Harassment is a form of discrimination that is prohibited under 
Title VII of the Civil Rights Act of 1964, as amended, the 
Rehabilitation Act, as amended, and the Age Discrimination in 
Employment Act, as amended. 

The Corporation will not condone harassment. Any employee 
who harasses anyone while conducting Corporation business 
shall be subject to disciplinary action. Managers and supervisors 
who participate in or fail to take immediate and appropriate action 
on reported incidents of harassment, or who retaliate against 
employees who report such incidents or who file harassment 
complaints, are also subject to disciplinary action for failure to 
perform their managerial or supervisory duties. 
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a. Employees. Each employee has a role in preventing or 
eliminating harassment by: 

(1) Examining his/her behavior on the job; 

(2) Supporting the Corporation's Anti-Harassment Policy; 

(3) Identifying and taking individual action to stop 
inappropriate behavior by communicating directly and 
immediately with the person(s) whose behavior is offensive; 

(4) Immediately bringing the matter to the attention of either 
the person's supervisor, a higher level supervisor or other 
manager, or the Office of Diversity and Economic Opportunity 
(ODEO), Complaint Processing Branch staff. 

b. Supervisors and Managers are ultimately responsible for: 

(1) Preventing and dealing with harassment; 

(2) Taking prompt and appropriate corrective action when 
they determine that harassment has occurred; and 

(3) Consulting, for assistance in conducting an investigation, 
if necessary, and in determining how best to correct the 
problem, with: 

(a) a Human Resources Specialist in the Labor and 
Employee Relations Section, Division of Administration 
(Note: Office of Inspector General (OIG) supervisors and 
managers should consult with the OIG Human Resources 
in the OIG); 

(b) an Attorney in the Legal Division, Corporate 
Operations Branch; and/or 

(c) a management representative in the Complaints 
Processing Branch, ODEO. 

An employee may file a harassment complaint by following the 
Corporation's procedures outlined in FDIC Circular 2710.2, EEOC 
Discrimination Complaint Procedures or FDIC Circular 2710.4, 
FDIC Discrimination Complaint Procedures. 

4 October 5, 201 o 



10. Contact 

11. Effective Date 

Circular 2710.3 

Questions concerning harassment may be directed to the FDIC's 
Complaints Processing Branch, ODEO at 1-877-275-3342 or for 
TTY (703) 562-2473. 

The provisions of this circular are effective immediately. 
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TYPE AND NUMBER 
Circular 2750.1 
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Marv Laverty 
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January 22, 1999 

I TELEPHONE NUMBER 

(703) 562-2171 

DATE OF CANCELLATION (Bulletins Only) 

1. Purpose. To establish policy and issue information and guidance 
on disciplinary and adverse actions, to include performance based 
actions, and their use at the FDIC. 

2. Scope. This circular applies to all FDIC employees, including 
both competitive service as well as excepted service employees, with 
the exception of presidential appointees and re-employed annuitants. 
The applicability of the provisions of this circular to bargaining 
unit employees has been negotiated with the National Treasury 
Employees Union (NTEU) . Where the provisions of this circular differ 
from the terms of other negotiated agreements with NTEU, the terms of 
the NTEU negotiated agreements shall take precedence, provided they 
conform to Federal law. Therefore, any other negotiated agreements 
should be read in conjunction with this circular. 

Note: The Office of Inspector General (OIG) is in the process of 
establishing a Personnel Services Office that will handle disciplinary 
and adverse actions involving OIG employees. Upon transfer of 
operational personnel authority to the OIG, actions involving OIG 
employees will be carried out in accordance with policies established 
by the OIG Human Resources Branch and OIG Counsel's office. 

3. Authority. Primary sources providing the authority for, and 
guidance on disciplinary and adverse actions are contained in 5 U.S.C. 
Chapter 75 and 5 C.F.R. 752. 

4. Action. All employees are encouraged to review this directive 
carefully and retain it for future reference. 

5. Policy. It is the policy of the FDIC to foster a positive and 
effective relationship between management and employees through 
communication, and when necessary, administer disciplinary and adverse 
actions in a fair and consistent manner. 
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6. Definitions 

a. Adverse Action. Suspensions from duty and pay for more 
than 14 calendar days, indefinite suspensions, reductions in grade, 
reductions in pay, removals, and furloughs of 30 days or less 
constitute adverse actions. An adverse action can be imposed for 
conduct or performance problems. 

b. Appeal Rights. Employees generally have the right to 
appeal a personnel action taken against them to a third-party. 
Examples of such third parties include the Merit Systems Protection 
Board (MSPB) or the Equal Employment Opportunity Commission (EEOC). 
Further, NTEU may elect to make an appeal to a grievance arbitrator 
on behalf of a bargaining unit employee. However, employees serving 
in their probationary period or trial period have limited appeal 
rights, as discussed in paragraph 10., below. Additionally, excepted 
service employees, as defined in 5 C.F.R. 213, who are non-preference 
eligibles, do not obtain full rights of appeal until they have 
completed two years of service. Excepted service preference eligible 
employees must complete one year of service before obtaining full 
appeal rights. (For further information refer to 5 U.S.C. 7511.) 

c. Day. The reference to a day for purposes of disciplinary 
and adverse actions means a calendar day. For computing periods of 
time, days are full calendar days and include weekends unless 
otherwise specified. 

d. Decidinq Official. The management official with delegated 
authority to render the decision on a proposed disciplinary or 
adverse action. The deciding official must not have been involved in 
any aspect of the penalty determination at the proposal stage, in 
order to be considered impartial, but may have general knowledge of 
the action taken by the proposing official. 

e. Disciplinary Action. Letters of admonishment, letters of 
reprimand, and suspensions from duty and pay of 14 calendar days or 
less constitute disciplinary actions. Disciplinary action may only 
be taken as a result of conduct problems. 

f. Douglas Factors. The twelve factors which the MSPB has 
determined are relevant in the deciding official's determination 
regarding the appropriateness of a penalty imposed against an 
employee. (See paragraph 9., below.) 

g. Indefinite Suspension. Usually invoked against an employee 
who is the subject of a criminal investigation for which a period of 
incarceration may result. The criminal investigation may be related 
to on or off duty conduct. Additionally, indefinite suspension may 
also be invoked pending other agency investigation, inquiry, or 
agency action. This suspension is used to place the employee in a 
non-duty, non-pay status pending further investigation and/or 
resolution of the criminal charges against the employee. 
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h. Oral Reply. A verbal response by an employee, or his/her 
representative, to a notice of proposed disciplinary or adverse 
action. Oral replies are typically made to the deciding official in 
the action. The purpose of the oral reply is to give the employee an 
opportunity to make an oral plea in an attempt to sway the decision 
in his/her favor. The oral reply is not a hearing and the testimony 
of witnesses is not permitted. 

i. Performance Improvement Plan (PIP). A written notice to an 
employee outlining performance deficiencies. The PIP is issued when 
counseling has not resulted in an improvement in performance, and can 
be issued at any point during the year. The PIP provides a formal 
plan of expectations for improvement of performance. In addition, a 
PIP is required to be issued when an employee has received an overall 
summary rating of Unacceptable, or has received two consecutive 
Marginal ratings. 

j. Proposing Official. The management official with delegated 
authority to issue the notice to an employee that a disciplinary or 
adverse action is proposed against him/her. The proposing official 
is generally the management official with some degree of direct 
knowledge regarding the misconduct or performance deficiencies. 

k. Written Reply. A written response by an employee or 
his/her representative to a notice of proposed disciplinary or 
adverse action. The written reply may include affidavits and other 
documentary evidence in support of the employee's argument. 

7. Responsibilities 

a. The Personnel Services Branch (PSB) is responsible for 
interpreting and providing guidance to managers and supervisors on 
discipline and adverse actions and the policies and procedures 
contained in this directive. Additionally, PSB is responsible for 
informing affected employees of their rights and entitlements. In 
accordance with the delegations of authority, PSB will provide 
concurrence on behalf of DOA for all disciplinary and adverse 
actions. PSB will obtain concurrence from the General Counsel and, 
when appropriate, the Ethics Counselor. 

b. Managers and supervisors are responsible for documenting 
the facts and circumstances warranting consideration of a 
disciplinary or adverse action, and for consulting their servicing 
PSB to obtain advice and assistance before initiating a disciplinary 
or adverse action. After obtaining guidance and advice, it is the 
managers' and supervisors' responsibility to follow through in a 
timely manner with corrective steps if improvement in the employee's 
conduct or performance does not occur. As circumstances warrant, 
managers and supervisors are responsible for referring employees to 
the Employee Assistance Progam (EAP) . 

8. Procedures 
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a. Informal Actions. Once the supervisor has identified 
a problem relating to the employee's conduct or performance, the 
supervisor must inform the employee of the existence of the 
problem and state his/her expectations for improvement. This 
can be achieved by oral counseling, written counseling, a letter 
of warning, or a combination of oral and written communications. 
The distinction between a letter of counseling and a letter of 
warning is that the warning includes a notice that disciplinary 
action will be taken if the employee fails to correct the noted 
deficiencies. 

b. Disciplinary Actions. Disciplinary actions imposed are 
expected to be corrective in nature and consistent with penalties 
imposed for similar infractions. All disciplinary actions require 
concurrence by the Director, Division of Administration and the 
General Counsel, or their designees, prior to issuance to an 
employee. Additionally, concurrence by the Ethics Counselor, or 
his/her designee, shall be obtained, as appropriate. The employee 
will be asked to sign a statement, acknowledging receipt of any 
written notice and the date of receipt. The following describes the 
various types of disciplinary actions: 

(1) Letter of Admonishment: A letter of admonishment is 
issued by the management official with delegated authority, as a 
result of employee misconduct. This is the least severe formal 
disciplinary action. A letter of admonishment is usually issued when 
prior informal efforts have not corrected the misconduct, or when the 
misconduct is considered sufficiently serious to warrant issuance 
without prior warning. The letter of admonishment shall be placed in 
the employee's Official Personnel Folder (OPF) for a period of one 
year, or as dictated by the applicable NTEU agreement. The employee 
has a right to make a written reply to the letter of admonishment, 
subsequent to its issuance. The employee's written reply will be 
attached to the letter of admonishment when it is filed in the OPF. 
The letter of admonishment is grievable. 

(2) Letter of Reprimand: A letter of reprimand is issued 
by the management official with delegated authority, as a result of 
employee misconduct. A letter of reprimand is usually issued when 
prior informal efforts have not corrected the misconduct, or when the 
misconduct is considered sufficiently serious to warrant issuance 
without prior warning. The letter of reprimand is placed into the 
employee's OPF for a period of two years, or as dictated by the 
applicable NTEU agreement. The employee has a right to make a 
written reply to the letter of reprimand, subsequent to its issuance. 
The employee's written reply will be attached to the letter of 
reprimand when it is filed in the OPF. The letter of reprimand is 
grievable. 

(3) Suspension of 14 Calendar Days or Less: A suspension 
is proposed by the management official with delegated authority, as a 
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result of employee misconduct, and decided by a management official 
at a higher level than the proposing official. The employee is 
entitled to an advance notice period before a suspension can be 
effected against him/her. The employee will be provided with a 
written proposal and has a right to review the material relied upon 
by management in proposing the suspension. The employee also has a 
right to reply orally and/or in writing to the proposal before a 
decision is made regarding the suspension, and a right to 
representation. 

Upon request to and approval from their immediate supervisor, 
employees will be granted a reasonable amount of official time to 
prepare and present their replies. An oral reply is generally made 
to the deciding official. The deciding official may request 
clarification from the proposing official regarding the notice of 
proposal or the material relied upon. However, the proposing 
official may not provide the deciding official with any new adverse 
information. A suspension will result in a loss of pay for scheduled 
workdays, and become a permanent documented part of the employee's 
OPF. A suspension of 14 calendar days or less is grievable. 

c. Adverse Actions. Adverse actions imposed are expected to 
be reasonable with regard to penalty and consistent with penalties 
imposed for similar infractions. All adverse actions require 
concurrence by the Director, Division of Administration and the 
General Counsel, or their designees, prior to issuance to an 
employee. Additionally, concurrence by the Ethics Counselor, or 
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his/her designee, shall be obtained, as appropriate. The employee 
will be asked to sign a statement acknowledging receipt of any 
written notice and the date of receipt. 

All adverse actions (suspension for more than 14 calendar days, 
indefinite suspension, reduction in grade or pay, and removal) 
utilize the following procedures: 

(1) The adverse action is proposed by the management 
official with delegated authority, and normally decided by a 
management official at a higher level than the official who issued 
the proposal. The employee is entitled to thirty (30) days advance 
written notice of the proposed adverse action. Note, however, that 
the 30-day advance notice period may be shortened when there is 
reasonable cause to believe that an employee has committed a crime 
where imprisonment may be imposed. 

(2) The advance written notice shall inform the employee 
of the specific reasons for the proposal, their right to represen
tation, and their right to reply to the proposal orally and/or in 
writing. The employee has a right to review the material relied upon 
in proposing the adverse action. Upon request to and approval from 
their immediate supervisor, employees will be granted a reasonable 
amount of official time to prepare and present their replies. An 
oral reply is typically made to the deciding official. A written 
reply will be submitted to the individual specified in the proposal. 

(3) The deciding official may request clarification from 
the proposing official regarding the notice of proposal or the 
material relied upon. However, the proposing official may not 
provide the deciding official with any new information. The decision 
must be based upon a preponderance of the evidence provided to the 
deciding official and must be for such cause as will promote the 
efficiency of the Federal service. If any of the charges cited in 
the proposal notice are not sustained by the preponderance of the 
evidence, those charges may not be relied upon in effecting the 
action. The deciding official must then determine which charges are 
sustained, and whether the sustained charges warrant the action 
proposed. The deciding official must consider the Douglas Factors in 
rendering the decision on the penalty proposed. The deciding 
official has the authority to reduce any proposed penalty, but may 
not impose a more severe action than that proposed. 

(4) The written decision must contain the employee's right 
to appeal the decision to the MSPB or to file a complaint of 
discrimination, along with the appeal time frames, the MSPB address, 
appeal form, and regulations. If the employee is in a bargaining 
unit position covered by a negotiated grievance procedure covering 
adverse actions, the decision notice will also advise of his/her 
option to file a grievance. 

d. Performance Based Actions 
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When an employee's performance is less than satisfactory, management 
will initiate action to assist the employee with improving his/her 
performance. This may include counseling orally and/or in writing. 
Continued deficient performance may necessitate more formal actions. 
However, prior to initiating an adverse action based on 
unsatisfactory performance, the employee will be provided with a 
performance improvement plan (PIP) and a reasonable opportunity to 
raise his/her performance to a satisfactory level before any action 
to remove him/her from his/her current position is proposed. The PIP 
will clearly state the specific performance deficiencies and the 
supervisor's expectations for improvement. The plan establishes a 
period for improvement, generally 90 days. The supervisor must also 
offer meaningful assistance to the employee during the improvement 
period, which may include closer supervision and/or providing 
appropriate training. The supervisor should closely monitor the 
employee's work and must provide written feedback regarding the 
employee's performance at specified intervals during the performance 
improvement period. 

At the end of the performance improvement period, the supervisor will 
prepare a written summary of the employee's performance in the 
identified areas. If the performance has improved, the employee will 
be advised that should his/her performance fall below the 
satisfactory level within one year from the start of the PIP, action 
will be taken to remove the employee from his/her current position 
without providing another performance improvement opportunity. If 
the performance has not improved, the supervisor should take 
appropriate action, such as reassignment, demotion, or removal from 
Federal service, to remove the employee from his/her current 
position. 

The procedures described in subparagraph 8.c., above, shall be 
followed for performance based actions once a determination has been 
made that an adverse action is warranted. 

9. Penalty Determination. The MSPB has established mitigating and 
aggravating factors, referred to as Douglas Factors, that must be 
considered in reaching a decision on a penalty in an adverse action. 
Not all of the following factors will apply in every case, but all of 
the relevant factors in any given situation should be considered. The 
deciding official's analysis of these factors will be incorporated 
into the adverse action decision letter. The 12 Douglas Factors are 
as follows: 

a. The nature and seriousness of the offense, and its relation 
to the employee's duties, position, and responsibilities, including 
whether the offense was intentional or technical or inadvertent, or 
was committed maliciously or for gain, or was frequently repeated. 

b. The employee's job level and type of employment, including 
supervisory or fiduciary role, contacts with the public, and 
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prominence of the position. 

c. The employee's past disciplinary record. 

d. The employee's past work record, including length of 
service, performance on the job, ability to get along with fellow 
workers, and dependability. 

e. The effect of the offense upon the employee's ability to 
perform at a satisfactory level and its effect upon the supervisor's 
confidence in the employee's ability to perform assigned duties. 

f. Consistency of the penalty with those imposed upon other 
employees for the same or similar offenses. 

g. Consistency of penalties with applicable table of 
penalties. 

Note: There is no FDIC table of penalties. 

h. The notoriety of the offense or its impact upon the 
reputation of the agency. 

i. · The clarity with which the employee was on notice of any 
rules that were violated in committing the offense, or had been 
warned about the conduct in question. 

j. Potential for the employee's rehabilitation. 

k. Mitigating circumstances surrounding the offense such as 
unusual job tensions, personality problems, mental impairment, 
harassment, or bad faith, malice or provocation on the part of others 
involved in the matter. 
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1. The adequacy and effectiveness of alternative sanctions to deter 
such conduct in the future by the employee or others. 

10. Probationary/Trial Period Employees. The one-year probationary 
or trial period imposed upon new employees serves as a means to 
review the employees' conduct and performance so that an informed 
decision can be made regarding their ability to meet expectations. 
When an employee does not demonstrate acceptable conduct or 
performance during this period, action should be taken to discharge 
the employee from the Federal service. In cases where problems have 
been identified, it is incumbent upon the supervisor to take 
corrective action well in advance of the expiration of the 
probationary or trial period. This action will afford the employee 
sufficient time to correct the problem before management is required 
to make the decision regarding completion of the period. In most 
cases, the supervisor should start by orally counseling the employee 
when problems are discovered. If the counseling fails to bring the 
necessary improvement, a letter of warning should be issued, 
notifying the employee that failure to meet expectations will result 
in discharge from the Federal service. 

Failure to improve will necessitate the issuance of a written notice 
of discharge, outlining the basis for the termination, the effective 
date, and the employee's rights of appeal. It is key to note that 
discharge from a probationary or trial period must be effected before 
expiration of the one year period, (i.e., before the end of the 
employee's scheduled tour of duty the day before the anniversary date 
of the employee's appointment). If the discharge has not been 
effected against the employee prior to the probationary or trial 
period expiration date, disciplinary and adverse action procedures 
must be followed. Thus, early identification and correction of 
problems are crucial. 

Probationary or trial period employees in the competitive service 
have limited appeal rights. An appeal regarding their discharge from 
Federal service may be filed with the MSPB only if that action was 
taken on the basis of the employee's marital status or partisan 
political affiliation. However, if the basis for the termination, in 
whole or in part, relates to conditions arising prior to employment, 
the employee may file an MSPB appeal on the grounds that the 
termination was not effected in accordance with the proper procedural 
requirements. Further, allegations of discriminatory termination may 
be filed only if the employee first has the basis to file an appeal 
due to his/her marital status or partisan political affiliation. 

Excepted service, non-preference eligible, employees who are 
discharged during their trial period do not have the right to appeal 
to the MSPB. 

11. Employee Assistance Program. FDIC Circular 2821.l, FDIC's 
Employee Assistance Program, was established to assist employees with 
personal problems that may affect conduct or performance on the job. 
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The program includes the availability of counseling services. 
Regardless of the nature of the employee's conduct or performance 
problem, managers have the obligation to ref er the employee to the 
Employee Assistance Program. The referral should be included in 
written counseling memoranda, letters of warning, or other 
appropriate written notices regarding conduct or performance 
deficiencies. 

12. Questions. 
adverse actions 
Administration, 

Any questions concerning the disciplinary and 
process should be directed to the Division of 
Personnel Services Branch. 

13. Effective Date. This circular is effective immediately. 
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whistleblower protection laws. 
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and applicants for employment at the FDIC. Where the terms of 
a negotiated agreement differ from the provisions of this circular, 
the negotiated agreement is applicable, provided it conforms with 
Federal law. Any negotiated agreement should be read in 
conjunction with this circular. 

The Whistleblower Protection Act (5 U.S.C. 2302{b)(8)) protects 
Federal employees and applicants for employment from 
retaliatory action or reprisal for whistleblowing. 

Additionally, FDIC employees are protected from reprisal for 
whistleblowing activities under 12 U.S.C. 1831j. 

The Inspector General Act (5 U.S.C. Appendix 3, § 7) prohibits 
reprisal against any employee for making a complaint or 
disclosing information to an Inspector General. 

Terms specific to this circular are defined below: 

a. Office of Special Counsel (OSC). An independent 
investigative and prosecutorial agency within the Executive 
Branch that receives and investigates complaints alleging 
prohibited personnel practices, including those involving reprisal 
for whistleblowing. 
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b. Whistleblowing. When a Federal employee or applicant for 
employment discloses information to the OSC, the Inspector 
General, or other comparable agency official, which the individual 
reasonably believes evidences: 

(1) a violation of law, rule, or regulation; 
(2) gross mismanagement; 
(3) a gross waste of funds; 
(4) an abuse of authority; or 
(5) a substantial and specific danger to public health or 
safety. 

a. Under the Whistleblower Protection Act, it is prohibited for a 
Federal official or employee to take, fail to take, threaten to take, 
or threaten to fail to take a personnel action against an employee 
or applicant because of protected whistleblowing activities. 
Whistleblowing is protected unless the disclosure is prohibited by 
law or required by Executive Order to be kept secret for national 
security or foreign affairs reasons. Employees, former 
employees, and applicants may appeal a suspected reprisal for 
whistleblowing. 

b. Under 12 U.S.C. 1831j, FDIC employees may not be 
discharged or discriminated against with respect to 
compensation, terms, conditions or privileges of employment 
because the employee (or an individual acting at the request of 
the employee) provided information to any Federal banking 
agency, bank or to the Attorney General regarding any possible 
violation of law or regulation, gross mismanagement, a gross 
waste of funds, an abuse of authority, or a substantial and 
specific danger to public health. 

c. Under the Inspector General Act, it is prohibited to take or 
threaten any action against an employee as a reprisal for making 
a complaint or disclosing information to the Inspector General, 
unless the complaint was made, or information disclosed, with 
knowledge of (or with willful disregard for) its falsity. 

Individuals seeking protection under the Federal whistleblower 
laws shall select one of the following filing remedies. 

a. A complaint with the Office of Special Counsel for 
investigation; 

2 June 6, 2001 



Procedures 
(cont'd) 

7. Contacts 

8. Effective Date 

Circular 2400.2 

b. A grievance under the FDIC negotiated grievance procedures 
(if the employee is in a bargaining unit); 

c. A lawsuit in Federal Court under 12 U.S.C. 1831j; or 

d. An appeal with the Merit Systems Protection Board. 

Questions regarding Whistleblower Protection Rights or filing 
procedures should be directed to the local Labor and Employee 
Relations representatives, DOA, Personnel Services Branch. 
Individuals also may contact the Office of Special Counsel at 
(1-800-572-2249) for information regarding whistleblower 
disclosures and/or procedures for filing a complaint with the OSC. 

The provisions of this circular are effective immediately. 
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FEDERAL ELECTION COMMISSION 
Washington, DC 20463 

The Honorable Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Chair Berrien: 

March 30, 2012 

Pursuant to the Notification and Federal Employee Anti-discrimination and 
Retaliation Act of2002 (No FEAR Act), Public Law 107-174, I am pleased to transmit 
the Federal Election Commission's (FEC's) Fiscal Year 2011 annual report prepared in 
accordance with Section 203 of the Act. 

This report provides information about the number of cases arising under the 
respective areas of law cited in the No FEAR Act where discrimination was alleged; the 
amount of money required to be reimbursed by the FEC to the Judgment Fund in 
connection with such cases; the number of employees disciplined for discrimination, 
retaliation, harassment or any other infractions of any provision oflaw referred to under 
the Act; an analysis of trends and knowledge gained; and recommendations. 

An identical letter and report has been filed with the designated Congressional 
officers, committees, the Equal Employment Opportunity Commission, the Attorney 
General and the Office of Personnel Management, as specified in the Act. Please do not 
hesitate to contact me on 202-694-1007 or Kevin R. Salley, the FEC's EEO Director, on 
202-694-1228, should you have any questions regarding this report. 

.:;c: :\I '\/ Z I bdV ZIOZ 
Enclosure ~ 

Sincerely, 

/{1/~ 
Alec Palmer 
Staff Director 
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I. Executive Summary 

The Federal Election Commission (FEC or Commission) was established by Congress in 
1975 as an independent regulatory agency responsible for administering and enforcing the 
Federal Election Campaign Act (FECA). Under the authority of this statute, which governs 
the financing of federal elections, the FEC is responsible for ensuring: "The disclosure of 
campaign finance information, enforcement of provisions of the FECA such as limits and 
prohibitions on campaign contributions, and monitoring public funding of Presidential 
elections." 

The Commission is made up of six members, who are appointed by the President and 
confirmed by the Senate. Each member serves a six-year term, and two seats are subject to 
appointment every two years. By Jaw, no more than three Commissioners can be members 
of the same political party, and at least four votes are required for any official Commission 
action. This structure was created to encourage nonpartisan decisions. The Chair of the 
Commission is a rotating position, filled through election by the Commission members each 
year. 

During fiscal year (FY) 2011, the FEC had no cases that resulted in a judgment, award or 
compromised settlement. There were zero (0) equal employment opportunity (EEO) 
administrative complaints filed against the FEC during FY 2011. Accordingly, there were 
no civil actions against the FEC for bases or issues covered under the anti-discrimination 
statutes or the Whistleblower Protection laws. There was no reimbursement to the Judgment 
Fund and zero (0) disciplinary actions against any FEC employee for violations of the Anti
discrimination and/or Whistleblower Protection laws. 

II. Introduction 

The FEC is providing this Annual Report to Congress as required by Section 203 of the 
Notification and Federal Employee Anti-discrimination and Retaliation Act of2002 (No 
FEAR Act), Public Law 107-174. 

The No FEAR Act requires Federal agencies to submit annual reports to the Speaker of the 
House of Representatives, the President Pro Tempo re of the Senate, the Committee on 
Governmental Affairs of the Senate, the Committee on Government Reform of the House of 
Representatives, each committee of Congress withjurisdiction relating to the agency, the 
Attorney General, the U.S. Office of Personnel Management and the Equal Employment 
Opportunity Commission. This report is submitted by the FEC to satisfy this reporting 
requirement. 
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III. Background 

The No FEAR Act was signed into Jaw by President George W. Bush on May 15, 2002, and 
became effective on October I, 2003. The Act requires Federal agencies to be accountable 
for violations of anti-discrimination and whistleblower protection laws and to post certain 
statistical data relating to Federal sector EEO complaints filed with the agency. 

Section 203 of the No FEAR Act requires that each Federal agency submit an Annual Report 
to Congress not later than 180 days after the end of each fiscal year. Agencies must report on 
the number of Federal district court cases arising under each of the respective areas of law 
specified in the Act in which discrimination was alleged; the status or disposition of cases; 
the amount of money required to be reimbursed; the number of employees disciplined; any 
policies implemented related to appropriate disciplinary actions against a Federal employee 
who discriminated against an individual, or committed a prohibited personnel practice; and 
an analysis of the data collected with respect to trends and causal analysis. 

The President delegated responsibility to the U.S. Office of Personnel Management (OPM) 
for the issuance of regulations governing implementation of Title II of the No FEAR Act. 
OPM published final regulations on May 10, 2006 concerning the reimbursement provisions 
of the Act, and on July 29, 2006 OPM published final regulations to carry out the notification 
and training requirements of the Act. OPM also issued proposed regulations to implement 
the reporting and best practices provisions of the No FEAR Act on January 25, 2006. The 
FEC has prepared this Report based on§ 203 of the No FEAR Act along with the proposed 
and final regulations issued by OPM. 

IV. Data 

During (FY) 2011, the FEC had no cases that resulted in a judgment, award or compromised 
settlement and there were zero (Cl) administrative complaints filed against the agency. 
Among administrative cases filed to date, none have resulted in a finding of discrimination; 
however, one (I) complainant is awaiting a hearing before an EEOC Administrative Judge, 
regarding an appeal of a final agency decision issued in 2007. Zero (0) employees were 
disciplined for discrimination, retaliation, harassment or other infractions or provisions of 
law cited in Section 20l(c) of the No FEAR Act. 

Civil Cases 

Section 203(a)(l) of the No FEAR Act requires that agencies include in their Annual Report 
to Congress ''the number of cases arising under each of the respective provisions oflaw 
covered by paragraphs (1) and (2) of section 20l(a) in which discrimination on the part of 
such agency was alleged." Section 724.302 of the Code of Federal Regulations (effective 
February 26, 2007) clarifies section 203(a)(l) of the No FEAR Act, stating that the agencies 
report on the "number of cases in Federal Court pending or resolved ... arising under each of 
the respective provisions of the Federal anti-discrimination laws and whistleblower 
protection laws." The FEC reports that during FY 2011 there were zero (0) Federal district 
court discrimination cases resulting in a payment from the Judgment Fund. Subsequently, 
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there were no district court cases for which the Judgment Fund paid monies on behalf of the 
FEC for retaliation under the Whistleblower Protection Act. 

Reimbursement to the Judgment Fund 

OPM published interim final regulations in the Federal Register on January 22, 2004, and 
final regulations on May 10 2006, to clarify the agency's reimbursement provision of Title II 
of the No FEAR Act. These regulations, an10ng other things, state that the Financial 
Management Service (FMS), U.S. Department of the Treasury, will provide notice to an 
agency's Chief Financial Officer within 15 business days after payment from the Judgment 
Fund. The agency is required to reimburse the Judgment Fund within 45 business days after 
receiving the notice from the FMS or must contact the FMS to make arrangements in writing 
for reimbursement. 

As indicated, the FEC had no civil action resulting from a reportable statute that resulted in 
payment which is required to be reimbursed to the Treasury Judgment Fund for monies owed 
to the Judgment Fund for judgments, awards and/or compromised settlements for FY 2011. 

Disciplinarv Actions 

Section 203(a)(4) of the No FEAR Act requires that agencies include in the Annual Report to 
Congress "the number of employees disciplined for discrimination, retaliation, harassment, 
or any other infraction of any provision of law referred to in paragraph(!)." Section 
203 (a )(I) requires that agencies report "the number of cases arising under each of the 
respective provisions oflaw covered by paragraphs (I) and (2) of section 20l(a) in which 
discrimination on the part of such agency was alleged." 5 C.F.R. § 724.302 (effective 
February 26, 2007) provides that these cases refer to the number of discrimination cases for 
which the Judgment Fund paid on behalf of the agency. The proposed regulations also define 
disciplinary actions to include m1y one or a combination of the following actions: reprimands, 
suspensions without pay, reduction in grade or pay, or removal. (See 5 C.F.R. § 724.102) 

The FEC had zero (0) disciplinary actions arising from a Federal district court discrimination 
case during FY 2011. 

Final Year-End Data Posted Under Section 301 (c)(l)(B) 

Appendix 2 contains the FY 2011 final year-end data posted pursuant to Section 
30l(c)(l)(B) of the No FEAR Act. 1 The final year-end data indicates that during FY 2011, 
there were zero (0) complaints of discrimination. 

Policy Description on Disciplinarv Actions 

Section 203(a)(6) of the No FEAR Act requires that agencies include in their Amrnal Report 
to Congress a detailed description of the policy implemented by the agency relating to 
disciplinary actions imposed against a Federal employee who discriminated against any 

1 This includes data for each of the five (5) immediately preceding fiscal years. 
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individual in violation of any of the laws cited under section 20l(a)(l) or (2), or committed 
another prohibited personnel practice that was revealed in the investigation of a complaint 
alleging a violation of any of the laws cited under section 20l(a)(l) or (2). Further, the Act 
requires that, with respect to each such law, the Federal agency report on the number of 
employees who were disciplined in accordance with such policy and the specific nature of 
the disciplinary action taken. 

During FY 2011, the FEC re-issued the Chair's EEO Policy Statement (See Appendix 3), 
which communicates the agency's commitment for equal employment opportunity and a 
workplace free of discriminatory harassment for all employees and applicants for 
employment. 

V. Analysis of Trends, Causal Analysis and Practical Knowledge Gained Through 
Experience 

Section 203(a)(7) of the No FEAR Act requires that agencies undertake an examination of 
trends, causal analysis and practical knowledge gained through experience, as well as any 
actions planned or taken to improve complaint or civil rights programs for the agency. The 
FEC has examined its complaint statistics contained in the information reported to EEOC. 
The FEC had zero (0) Federal district court cases resulting in judgments, awards or 
compromised settlements paid by the Judgment Fund. 

A. Trend Analysis 

During FY 2011 the number of employees filing EEO complaints remained the same from 
FY 2010 at zero (0). The FEC had zero (0) findings of violations of the anti-discrimination 
or whistleblower protection laws. No employees were disciplined for discrimination, 
retaliation, harassment, or any provision of law referred to in the No FEAR Act. The FEC's 
2011 complaint activity does not reflect any systemic EEO issues or any particular trend by 
bases or issues. 

B. Casual Analysis 

See paragraph A. 

C. Practical Knowledge Gained Through Experience 

See Part VII for the specific actions the FEC has planned or taken to improve the EEO 
complaints process. The FEC is committed to ensuring compliance with our nation's EEO 
and Civil Rights laws and maintaining a work environment where discrimination, retaliation 
and harassment are not tolerated. 
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VI. Adjustment to Budget 

Section 203(a)(8) of the No FEAR Act requires that agencies include in their Annual Report 
to Congress information about "any adjustment (to the extent the adjustment can be 
ascertained in the budget of the agency) to comply with the requirements under Section 201." 
The FEC did not make such an adjustment. 

VII. FEC Actions Planned or Taken to Improve Complaint and Civil Rights Programs 

The FEC plans to take or has taken the following actions: 

1. The FEC plans to meet the requirements and objectives of Executive Order 13548 on 
recruiting and hiring targeted under-represented minority groups and individuals with 
disabilities. The EEO Office will work collaboratively with the Human Resources 
Office to assist in satisfying those requirements in coordination with the Chief Human 
Capital Officer. 

2. The FEC plans to increase the integration of EEO and diversity initiatives into the 
agency's strategic mission. 

3. The FEC will continue to conduct No FEAR Act training for all new employees. The 
training will be provided via on-line interactive sessions (using the Skill-Port web
based program) and will cover the provisions of the No FEAR Act and review various 
forums for addressing workplace disputes. 

4. Revise the FEC's current Reasonable Accommodation Policy to incorporate EEOC's 
suggestions. 

5. Revise the FEC's draft Alternative Dispute Resolution (ADR) Policy to incorporate 
EEOC's suggestions. 

6. The FEC will continue to highlight cultural awareness and provide employee 
development opportunities through our Special Emphasis Programs. 
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(Appendix 1) 

Notification and Federal Employee Anti-discrimination and Retaliation (No FEAR) Act 

Accomplishments Update 

This Appendix highlights the FEC's accomplishments in implementing the No FEAR Act 
(also referred to as "the Act") during Fiscal Year (FY) 2011. The FEC has pursued the 
requirements of this important legislation as indicated in the actions highlighted below. 

1. The FEC hired a permanent EEO Director in August 2011. The EEO Office had been 
under the leadership of two "Acting" EEO Directors over the past two years. The 
new EEO Director will provide leadership to not only the EEO Office but to the 
entire agency and has the support of senior management. 

2. The FEC's EEO Office continued to successfully partner with staff in the agency's 
Alternative Dispute Resolution (ADR) Office, who launched an initiative entitled 
"Conflict Coaching" during FY '11 as a way to assist employees in: 

./ dealing with conflict, 

./ preparing for work-related challenges and 

./ increasing self-management skills in an effort to achieve more 
positive outcomes in conflict situations. 

"Conflict Coaching" is a completely voluntary and confidential program that is 
available to employees at all levels of the organization who want to improve their 
communication skills and/or gain insight on how to resolve a conflict. The EEO 
Office finances training for ADR Office staff who serve as collateral duty Conflict 
Coaches. 

Please note, that in the past, the FEC has provided workplace ADR services via 
contractor (on an as-needed basis), as the primary mission of the agency's ADR 
Office is to provide ADR services exclusively to its clients in the regulated 
community regarding apparent campaign finance law violations. However, during 
this fiscal year, the ADR Office Director was certified as a Shared Neutral, which will 
allow the FEC to actively participate in the Shared Neutrals program for its future 
ADRneeds. 

3. The FEC conducted its biennial No FEAR Act training for all employees on-line via 
Skill-Port. The training covered the provisions of the No FEAR Act and provided 
employees with a review of the various forums available for addressing workplace 
disputes. 

4. The FEC continued to highlight cultural awareness and diversity by providing 
employee development opportunities through our Special Emphasis Programs. 
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(Appendix 2) 

Equal Employment Opportunity Data Pursuant to the No FEAR Act 

FEC No FEAR 2011 FY Totals 

Number of 2011 
FY Totals 

Complaints 0 
Filers 0 
Repeat 0 
Filers 

Bases 2011 
FY Totals 

Sex 0 
Age 0 
Race 0 
Color 0 
Disability 0 
National 0 
Origin 
Religion 0 
Re2risal 0 

Issues (Claims) 2011 
FY Totals 

Appointment/Hire 0 
Assignment of 0 
Duties 
Awards 0 
Conversion to Full 0 
Time 
Disciplinary Action 0 
l. Demotion 0 
2. Reprimand 0 
3. Suspension 0 
4. Removal 0 
Duty Hours 0 
Evaluation/ Aooraisal 0 
Examination/Test 0 
Harassment/Sexual 0 
Harassment 
Harassment/Non- 0 
Sexual 
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Medical Exam 
Pay (including 
overtime) 
Promotion/Non-
Selection 
Reassignment 
1. Denied 
2. Directed 
Reasonable 
Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of 
Employment 
Time and 
Attendance 
Training 
Other 

Processing Time 
(Days) 
Investigations 
Final Agency 
Decision 
All 
With Hearing 
Without Hearing 

Dismissals 

Number of 
Dismissals 
Days pending prior 
to Dismissal 

Findings of 
Discrimination 
All 
With Hearing 
Without Hearing 

0 
0 

0 

0 
0 
0 
0 

0 
0 
0 
0 

0 

0 
0 

2011 
FY Totals 

0 
0 

0 
0 
0 

2011 
FY Totals 

0 

0 

2011 
FY Totals 

0 
0 
0 
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Bases- 2011 
Findings of FY Totals 
Discrimination I 
Sex 0 
Age 0 I 
Race 0 
Color 0 
Disability 0 I 
National 0 
Origin 
Religion 0 I 
Bases-Findings 2011 I 
Reprisal 0 

of FY Totals 
Discrimination-
Without I 
Hearing 

r· 

Sex 0 
Age 0 I 

I 
Race 0 
Color 0 
Disability 0 

-· 
National Origin 0 
Religion 0 I 
Reprisal 0 

I 
Issues Findings of 2011 
Discrimination FY Totals 
Appointment/Hire 0 I 
Assignment of 0 
Duties 
Awards 0 I 
Conversion to 0 
Full time 
Disci[>linary Action 0 I 
I. Demotion 0 
2. Reprimand 0 
3. Suspension 0 

I 
4. Removal 0 
Duty Hours 0 
Harassment/ Sexual 0 

I 
I 

Harassment/Non-

I 11 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Sexual 0 
Evaluation/ Appraisal 0 
Examination/Test 0 
Medical Exam 0 
Pay, Including 0 
Overtime 
Promotion/Non- 0 
Selection 
Reassignment 0 
1. Denied 0 
2. Directed 0 
Reasonable 0 
Accommodation 
Reinstatement 0 
Retirement 0 
Termination 0 
Terms/Conditions of 0 
Employment 
Time and 0 
Attendance 
Training 0 
Other 0 

Findings of 2011 
Discrimination- FY Totals 
Without Hearing 

~· 

Appointment/Hire 0 
Assignment of Duties 0 
Awards 0 
Conversion to Fulltime 0 
Disciplinarv Action 0 
1. Demotion 0 

~· 

2. Reprimand 0 
3. Sus12ension 0 
4. Removal 0 
Evaluation/ Appraisal 0 
Examination/ Appraisal 

~· 
0 

Harassment/Sexual 0 
~· 

Harassment/Non- 0 
Sexual 
Medical Exam 0 
Pay including 0 
overtime 
Promotion/Non 0 --

12 
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I 
I 
I 
I 
I 

I 
I 
I 
I 
I 
I 

Selection 
Reassignment 
1. Denied 
2. Directed 
Reasonable 
Accommodation 
Reinstatement 
Retirement 
Terms/Conditions of 
Employment 
Time and Attendance 
Training 
Other 

Issue-Findings of 
Discrimination -
With Hearing 
Aooointment/Hire 
Assignment of 
Duties 
Awards 
Conversion to 
Fulltime 
~· 

Disciplinary Action 
1. Demotion 
2. Reorimand 
3. Susoension 
-· 
4. Removal 
Duty Hours 
Evaluation/ Aonraisal 
Examination/Test 
Harassment/Sexual 
Harassment/Non-
Sexual 
Non-Sexual 
Medical 
Examination 
Pay, Including 
Overtime 
Promotion/Non-
Selection 
Reassignment 
1. Denied 
-· 
2. Directed 
Reasonable 

0 
0 
0 
0 

0 
0 
0 

0 
0 
0 

2011 
FY Totals 

0 
0 

0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 

0 

0 

0 
0 
0 
0 
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I 
I 
I 
I 
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Accommodation 
Reinstatement 0 
Retirement 0 
Termination 0 
Terms/Conditions of 0 
Employment 
~-

Timeand 0 
Attendance 
~-

Training 
~-

0 
Other 0 
~-

14 
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2012 Federal Election Commission Policy Statement on Non
Discrimination and Equal Employment Opportunity 

As Federal employees, we are sworn to maintain high moral standards, as well as high 

standards of ethics and conduct. This obligation Includes complying with all laws concerning equal 

employment opportunity in the Federal workplace. Every employee at the Federal Electton 

Commission (FEC or the Commission) is responsible for maintaining a work environment that Is free 

of discrimination and that is welcoming and inclusive of all, without regard to race, color, sex, 

national or1gln, religion, age, disability, sexual orientation, political affiliation, marital status or 

parental status. The Commission has a long standing commitment to promote and ensure equal 

employment opportunity (EEO) for all employees and applicants for employment in every phase of 

employment regardless of the aforementioned factors. When any employee or job applicant is 

discriminated against, the work of the Commission suffers, opportunities for achievement are lost 

and the ablllty of our employees to reach their full potential is jeopardized. The Commission 

endeavors to ensure that all aspects of employment, Including hiring, promotions, pay, benefits, 

assignments, transfers, training, evaluations, awards, discipline and adverse actions (including 

separations) are conducted in compliance with Commission pollc'1es and EEO laws and regulations. 

We must eliminate all barriers to equal employment opportunity for employees and 

applicants for employment and further ensure that our recruitment and selection processes support 

the full consideration of talented individuals from groups that have a history of being under

represented in the past. Management Is committed to ensuring that employees receive equal 

opportunity to obtain the training needed to maintain core competencies and to develop to their full 

potential. 

In addition, the Commissioners are firmly committed to ensuring compliance with our 

nation's EEO and Civil Rights laws and maintaining a work environment where discrimination, 

retaliation and harassment are not tolerated. To do otherwise is totally unacceptable, will not be 

tolerated and is simply not an option. Managers and supervisors are continually held accountable 

for their responsibility to Identify and correct discriminatory policies, practices and behaviors and for 

taking prompt and appropriate action to ensure that the work environment is rree of discrimination, 

intimidation, reprisal and/or harassment. 

Finally, Commission employees are also accountable for compliance with EEO laws and 

policies and for ensuring that their actions demonstrate respect for human differences and that all 

colleagues are treated with dignity, respect and professionalism. Therefore, all employees will be 

held personally accountable for their conduct and performance as public servants In the Federal 

service and are expected to promptly bring any concerns about discrimtnatlon, retaliation and/or 

harassment, in any form, to the attention of management. The Commission takes all allegations of 

discrimination, retaliation and harassment seriously and managers are expected to consider and 
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respond to any reported concerns promptly and appropriately. The Commission strives to create 

and maintain a high quality and all-inclusive work environment for employees and an Agency that 

delivers program!> and services to everyone with the utmost fairness, integrity and equality, 

c·~cJ-/~ 
Caroline C. Hunter, Chair Date 



The Honorable Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opponunity 
Commission 
131 M Street, NE 
Washington, DC 20507 



 



FEDERAL. ENERGY REGULATORY COMMISSION 
WASHINGTON, DC 20426 

OFFICE OFTHE CHAIRMAI~ 

The Honorable Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, D.C. 20507 

Dear Chair Berrien: 

March 28, 2012 

.c: 

i"' :-q 
' . ;::) 
' 

I am pleased to send you the enclosed copy of the Federal Energy Regulatory 
Commission's (FERC) Fiscal Year 2011 annual report prepared in accordance with 
Section 203 of the Notification and Federal Employee Antidiscrimination and Retaliation 
Act of2002 (No FEAR Act), P.L. 107-174. 

This report specifically provides information in several areas: (I) information 
regarding the number of cases under the respective areas of law cited in the No FEAR 
Act where discrimination was alleged; (2) the status or disposition of those cases; (3) the 
amount of money required to be reimbursed by FERC to the Judgment Fund in 
connection with such cases; (3) the number of employees disciplined for discrimination, 
retaliation, harassment or any other infractions of any provision of law referred to under 
the Act; ( 4) final year-1~nd data; ( 5) detailed description of agency policy relating to 
appropriate disciplinary actions; (6) an analysis of trends and knowledge gained; (7) 
adjustments, if any, to the budget to comply with the requirements contained in the No 
FEAR Act; and (8) recommendations. 

An identical letter has been sent to each entity designated to receive this report as 
listed in Section 203 of the No FEAR Act, as well as to the Attorney General and 
Director, U.S. Office of Personnel Management. 

Enclosure ~
ell·i.nghoff 

hairman 

' 
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I. EXECUTIVE SUMMARY 

Annual Report. Pursuant to Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 ("No FEAR Act"), Public Law 107-174, 
the Federal Energy Regulatory Commission (FERC) submits its Annual Report for Fiscal 
Year (FY) 201 L 

In FY 2011, no complaints were filed in Federal District court alleging any form of 
discrimination and/or retaliation. There were six formal administrative Equal 
Employment Opportunity (EEO) complaints filed with FERC's EEO Advisor, under the 
provisions of29 C.F.R. § 1614, as promulgated by the U.S. Equal Employment 
Opportunity Commission (EEOC). 

II. INTRODUCTION 

The No FEAR Act requires Federal agencies to submit a report annually to the 
Speaker of the House of Representatives, the President pro tempore of the Senate, the 
Committee on Homeland Security and Governmental Affairs of the Senate, the 
Committee on Oversight and Government Reform of the House of Representatives, each 
committee of Congress with jurisdiction relating to FERC, the Attorney General, and the 
U.S. EEOC indicated below. 

Pursuant to statutory requirements, this report is being provided to the following 
members of the l l 2th United States Congress: 

The Honorable Joseph R. Biden 
President of th<: Senate 

The Honorable John Boehner 
Speaker of the U.S. House of Representatives 

The Honorable Daniel Inouye 
President Pro Temport:: of the U.S. Senate 

The Honorable Joseph I. Lieberman 
Chairman, Senate Committee on Homeland Security and 
Governmental Affairs 

The Honorable Susan M. Collins 
Ranking Member, Senate Committee on Homeland Security and 
Governmental Affairs 
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The Honorable Darrell Issa, Chairman 
House Committee on Oversight and Government Reform 

The Honorable Elijah Cummings, Ranking Member 
House Committee on Oversight and Government Reform 

The Honorable Jeff Bingaman, Chairman 
Senate Energy and Natural Resources Committee 

The Honorable Lisa Murkowski, Ranking Member 
Senate Energy and Natural Resources Committee 

The Honorable Fred Upton, Chairman 
House Energy and Commerce Committee 

The Honorable Henry Waxman, Ranking Member 
House Energy and Commerce Committee 

Pursuant to statutory requirements, this report is being provided to the following 
members of the Executive Branch: 

The Honorable Jacqueline A. Berrien, Chair 
U.S. Equal Employment Opportunity Commission 

The Honorable Eric H. Holder, Attorney General 
U.S. Department of Justice 

Additionally, the U.S. Office of Personnel Management's (OPM) final regulation on 
the No FEAR Act, "Reporting and Best Practices, " issued December 28, 2006, requires 
OPM to also receive a copy of this report. FERC's submission is in accordance with 
these reporting requirements. 

The Honorable John Berry, Director 
U.S. Office of Personnel Management 
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III. BACKGROUND 

(a) Enactment of law. The No FEAR Act was signed into law by President 
George W. Bush on May 15, 2002, and became effective on October 1, 2003. 

(b) Reporting requirement. Section 203 of the No FEAR Act requires that each 
federal agency submit an Annual Report not later than 180 days after the end of each 
fiscal year. Agencies must report on the number of cases arising under each of the 
respective areas oflaw specified in the Act in which discrimination was alleged; the 
status or disposition of these c:ases; the amount of money required to be reimbursed by 
the agency under section 201 of the Act in connection with the cases; the number of 
employees disciplined for discrimination, retaliation, or harassment; the final year-end 
data posted under section 30l(c)(l)(B) for such fiscal year; the policies the agency 
implemented related to appropriate disciplinary actions against a Federal employee who 
discriminated against any individual, or committed a prohibited personnel practice; and 
an analysis of the data collected with respect to trends and causality; and any adjustment 
to the agency budget to comply with the requirement under section 201. 

IV. DATA 

(a) Federal Court Cases. Section 203(a)(l) of the No FEAR Act requires that 
agencies include in their Annual Report "the number of cases arising under each of the 
respective provisions of law covered by paragraphs (l) and (2) of section 20l(a) in which 
discrimination on the part of such agency was alleged." 

In FY 2011, there were no complaints filed in Federal District court alleging 
discrimination and/or retaliation. 

(b) Reimbursement to the Judgment Fund. In FY 2011, FERC did not have any 
cases that required reimbursement in Federal District court. 

(c) Discipline. Section 203(a)(4) of the No FEAR Act requires that agencies 
include in the annual Report to Congress "the number of employees disciplined for 
discrimination, retaliation, harassment, or any other infraction of any provision of 
law referred to in paragraph ( 1 ). " During FY 2011, there were no cases where 
disciplinary action was take:n against employees as a result of harassment; one as a 
result of discrimination or retaliation. 

(d) Final year-end data nosted under Section 301(c)(l)(B). The final year-end data 
posted pursuant to Section 30l(c) (1) (B) of the No FEAR Act is included in Appendix I. 
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The final year-end data indicates that during FY 2011, six formal complaints of 
discrimination were filed with the agency's EEO Advisor. A complainant may allege 

multiple bases of discrimination in a single complaint. There were nine bases included 
in the six complaints filed in FY 201 L Each of these is covered by Title VII of the Civil 
Rights Act of 1964, as amended (42 U.S.C. 2000e, et seq.). None were filed under 
Section 508 of the Rehabilitation Act of 1973, as amended (29 U.S.C. 794a, et seq.); or 
under the Age Discrimination in Employment Act of 1967 (29 U.S.C. 621, et seq.). 

During FY 2011, there were no cases with a finding of discrimination or retaliation. 
There were no grievances filed under Article 19 of the Labor/Management Agreement 
(LMA) and have not been resolved that alleged discrimination on the bases of disability, 
sex, or reprisal. 

(e) Policy on discipline. Section 203(a) (6) of the No FEAR Act requires that 
agencies include in the: Annual Report a detailed description of the policy implemented by 
the agency relating to disciplinary actions. This would include actions imposed against a 
Federal employee who discriminated against another employee in violation of the laws cited 
under section 201(a) (1) or (2). Further, if this person committed another prohibited 
personnel practice that was revealed in the investigation, their discipline would also be 
based on the citation Ii sted in this paragraph 201 (a)( 1) or (2 ). 

FERC has three specific policies that reinforce its commitment to establish a 
workplace free from discrimination, harassment, and retaliation. Each of the agency's 
respective policy statements on Equal Employment Opportunity, Anti-Harassment and 
Prevention of Sexual Harassment serve as mechanisms to address discrimination and 
prevent harassment in the workplace (See Appendix 2). Allegations of harassment and 
discrimination are processed pursuant to these agency policies. Each policy statement 
independently emphasizes FERC's commitment to hold employees responsible for their 
conduct for engaging in "unlawful discriminatory practices" or allowing these practices 
to exist. The EEO policy ensures employees are not treated differently in regard to non
merit factors. The anti-harassment policy holds supervisors and other agency officials to 
a heightened level of accountability to report incidents of harassment; and if found guilty 
individuals may be subjected to disciplinary action up to and including dismissal. It also 
reiterates that employees who make complaints of harassment or provide information 
related to such complaints will be protected against retaliation. The prevention of sexual 
harassment policy holds employees responsible for all acts of "prohibited behavior" in 
regard to inappropriate "unwelcome activities" at the FERC. 

V. ANALYSIS OF TRENDS, CAUSAL ANALYSIS, AND PRACTICAL 
KNOWLEDGE GAINED THROUGH EXPERIENCE. 

Section 203(a) (7) of the No FEAR Act requires that agencies undertake "an 
examination of trends, causal analysis, and practical knowledge gained through 
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experience, and any actions planned or taken to improve complaint or civil rights 
programs of the agency." 

(a) Trends. Based on the administrative claims filed in accordance with 29 C.F.R. § 
1614, there was only one noteworthy trend. 

Since annual reporting was required under the No FEAR Act, there have not been 
cases that resulted in findings of discrimination. As discussed below a number of reasons 
may explain this trend. First, FERC continues to emphasize the importance of adherence 
to EEO policies and laws through training sessions, and new employee orientation 
briefings. In addition, the agency is committed to ensuring that the Record of 
Investigation (ROI) that forms the basic record in each case is comprehensive and 
complete. The ROis are time-consuming to develop but, when finished, assists the 
reviewer of the record in determining whether or not discrimination occurred. As a result 
of having a well-developed record in the ROI and information obtained through 
discovery, FERC's management has concise and sufficient information to determine if 
discrimination has or has not occurred. A well written Final Agency Decision by FERC 
attorneys provides a clear picture of precedent setting cases which contribute to this 
trend. 

Supervisors have the responsibility of ensuring that any type of harassment be dealt 
with and resolved immediately. Practically speaking, reports of harassment raised 
through these policies are swiftly dealt with and thus do not result in an EEO complaint 
or grievance. 

(b) Causal Analysis. See above with respect to trends indicated. 

(c) Practical Knowledge. FERC educated employees, managers and supervisors 
about the value of conflict resolution in the workplace during FY 2011 and will continue 
doing so throughout FY 2012. The Agency will continue to emphasize training for all 
employees regarding their rights and responsibilities with respect to workplace 
discrimination and harassment. FERC has placed its version ofNo FEAR training online 
and will ensure all managers and supervisors receive ADR training (per the EEOC's MD
I I 0) in order to increase the program's success in the future. 

The Commission will continue to enhance the ADR program and the informal EEO 
process to focus on resolution of complaints. The value of utilizing ADR early in 
resolving workplace issues is critical, especially when issues that arise appear based on 
miscommunication rather than on discrimination. In addition, the EEO Advisor will 
continue to enhance training fix EEO Counselors on how to obtain resolution in the 
informal EEO process. The goal is training EEO Counselors to look for opportunities to 
resolve EEO complaints without compromising their neutrality; they should not serve 
merely as conduits to the formal complaint process. The EEO Advisor, as well as the 
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Human Resources Division, Employee and Labor Relations Branch will continue to serve 
as an integral link between individual complainants and FERC management to resolve 
workplace conflict. 

VI. ADJUSTMENT TO BUDGET. 

Section 203(a) (8) of the No FEAR Act requires that agencies include in the annual 
Report to Congress information about "any adjustment (to the extent the adjustment can 
be ascertained in the budget of the agency) to comply with the requirements, under 
section 20 I." Budget adjustment was not necessary in FY 2011. 

VII. FERC RECOMMENDATIONS. 

Additional training on EEO laws, whistleblower protections, prohibited personnel 
practices; diversity, cultural awareness/sensitivity, conflict resolution techniques, and 
improved communications will further enhance the EEO program at FERC. We will 
continue to inform all employees of their rights and protections under EEO, retaliation, 
and whistleblower laws. FERC will continue to train all managers and supervisors 
regarding the techniques of conflict resolution and to improve communication. 

This No FEAR Act Report was prepared by the EEO Advisor, Office of the Executive 
Director. 

Madeline H. Lewis ( 
EEO Advisor 
Office of the Executive Director 

HAR 2 7 ZOIZ 

(Date) 
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• FERC 

FEDERAL ENERGY AEGULATOO"t' COMMISSION 

fEO Complaint Processing Data 

Data last updated: March 1, 
2012 

fiscal Year 
Basic Information 

# of complaints 
# of individual filing complaints 
# of individuals who filed two or more 
complaints 
Basis of the Complaints 
# of complaints based on race 
# of complaints based on color 
# of complaints based on religion 
# of complaints based on national 
origin 
# of complaints based on sex 
# of complaints based on disability 
# of complaints based on age 
# of complaints based on reprisal 
Issues Raised in the Complaints 
Appointment/Hire 
Assignment of Duties 
Awards 
Conversion to Full-time 
Disciplinary Action 
Duty Hours 
Evaluation/l\ppraisal 
Examination(Test 
Harassment 
Medical Examination 
Pay/Overtime 
promotion/Non-selection 
Reassignment 
Reasonable Accommodation 
ReinstatemE~nt 

Retirement 
Termination 
Terms/Condition of Employment 
Time and Attendance 
Training 
Other 
Length of Time of Complaints 
# of complaints pending during the 
fiscal year 
Average length of time to complete 
counseling 
Average length of time to complete 
ir'lvestigation 

Average length of time to complete final 

http://www.ferc.gov/legal/no-fear/comp-proc.asp 

w Printable Version ra 

2012 20112010 2009 2008 

4 5 3 3 0 
4 2 3 3 0 

0 1 0 

2012 20112010 2009 2008 
1 

1 

1 1 

1 1 
2 4 2 1 

1 1 
1 4 1 
2012 20112010 2009 2008 

1 1 

1 

1 4 2 
1 

1 1 1 

2 1 1 

1 1 

1 

2012 20112010 2009 2008 

4 5 3 3 

30 30 30 30 

180 180 180 180 

Page I of3 

CONTACT 
Madeline H. Lewis, 
EEO Manager 
Email: 
madeline.lewis@ferc.gov 
Telephone: 202-502-
8120 
TTY: 202-502-8659 

QUICK LINKS 
Equa! Employment Opportunity 

Advisor 

U.S. Equal Employment Opportunity 
Commission rQ 

3/28/2012 

http://www.ferc.gov/legal/no-fear/comp-proc.asp


FERC: EEO Complaint Processing Data 

agency action 60 60 60 60 
# of complaints for which no hearing 
was requested 
Average length of time to complete 
counseling 
Average length of time to complete 
investigation 
Average length of time to complete final 
agency action 
# of complaints for which a hearing was 
requested 
Average length of time to complete 
counseling 
Average length of time to complete 
investigation 
Average length of time to complete final 
agency action 
# of complaints dismissed pursuant to 

0 29 CFR 1614.107 (d) 
Average length of time pending prior to 
dismissal 
# of complaints filed before the start of 
the fiscal year 
# of individuals who filed those 
complaints in eartier years 
# of complaints pending at counseling 
# of complaints pending at 
investigation 
# of complaints pending at hearing 
# of complaints pending final agency 
action 
# of complaints pending appeal 
Total # of complaints pending 
Total # of complaints not completed 

1 

0 

1 1 

investigation within required time 
All Findings of Discrimination 
Based on Race 

2012 20112010 2009 2008 

Based on Color 
Based on Religion 
Based on National Origin 
Based on Sex 
Based on Disability 
Based on A9e 
Based on Reprisal 
Based on a Non-EEO basis 

Appointment/Hire 
Assignment of Duties 
Awards 
Conversion to Full-time 
Disciplinary Action 
Duty Hours 
Evaluation/ l\ppraisal 
Exarnination[Test 
Har~ssment 

Medical Examination 
Pay/Overtime 
Promotion/Mon-selection 
Reassignment 
Reasonable Accommodation 

http://www.ferc.gov/legal/no-fear/comp-proc.asp 

Page 2 of3 

3/28/2012 
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Reinstatement 
Retirement 
Termination 
Terms/Condition of employment 
Time and Attendance· 
Training 
Other 
# of complaints based on race 
# of complaints based on color 
#.of complaints based on religion 

1 

U Printable Version rm 

Updated: March 1, 2012 

http://www.ferc.gov/legal/no-fear/comp-proc.asp 

Page 3 of3 
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http://www.ferc.gov/legal/no-fear/comp-proc.asp
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FEDERAl. ENERGY REGULATORY COMMISSION 
WASHINGTON, DC 20426 

OFFICE OF THE CHAIRMAN 

FERC'S POLICY STATEMENT ON EQUAL 
EMPLOYMENT OPPORTUNITY 

It is the policy of the F1~deral Government and the Federal Energy Regulatory 
Conunission to prohibit discrimination in employment with regard to race, color, 
religion, sex, national origin, disability, age, or reprisal, and to promote a positive 
program to ensure equal employment opportunity for all persons. All employees 
will have the freedom to compete on a fair and level playing field with equal 
opportunity for competition. 

In support of this policy, the Federal Energy Regulatory Commission will 
continue to promote an atmosphere free from discrimination and harassment and 
seek to maintain a diverse work force at every level. 

As Chairman of the Federal Energy Regulatory Commission, I will pursue 
these goals. I expect the full cooperation and support of each office director, 
manager, supervisor and every employee. 



FEDERAL ENERGY REGULATORY COMMISSION 
WASHINGTON, DC 20426 

OFFICE OF THE CHIURMAN 

FERC'S POLICY STATEMENT ON 
SEXUAL HARASSMENT 

As Chairman, I want to emphasize my commitment to a workplace free from 
sexual harassment. We must all subscribe to "FERC Values," including Integrity. As an 
institution, we maintain the highest level of professionalism and an environment of 
fairness, trust, respect, and honesty. Sexual harassment is a form of discrimination, 
which along with discrimination based on race, color, religion, national origin, disability, 
and sexual orientation, violates this core value. It is also prohibited by law, regulation, 
and presidential directive. U.S. Supreme Court decisions have reafflniled that such 
behavior can not be tolerated by employers and will not be tolerated here at the 
Commission. 

It is the Commission's policy to protect all employees, both male and female, from 
any form of sexual harassment or intimidation, either physical or verbal. Violators of this 
policy will be subject to disciplinary action up to and including termination of 
employment. 

Sexual harassment includes unwelcome sexual advances, requests for sexual 
favors and other physical or verbal conduct of a sexual nature. Examples of sexual 
harassment include, but are not limited to: 

1) a demand for sexual favors that is accompanied by a promise of favorable job 
treatment or threat concerning the individual's employment; 

2) pressure for sexual favors, including implying or threatening that an applicant's or 
employee's submission to sexual demands (or refusal) will have any effect on the person's 
employment, job assignment, wages, promotion, or any other conditions of employment 
or future job opportunities; 

3) unwelcome offensive conduct, such as continual sexual propositions, slurs, or 
innuendos directed at the employee, uninvited physical contact, or repeated vulgar or 
demeaning comments, written or oral, directed toward the employee or others of his/her 
gender. 



Employees who feel that they have been sexually harassed should take action by 
either reporting the incident to their first or second line supervisor or by contacting an 
EEO counselor. Any employee whose conduct constitutes sexual harassment or any 
supervisor or manager who knowingly permits such conduct to occur will be subject to 
disciplinary action up to and including dismissal from the Commission. For more 
information, contact Madeline H. Lewis, EEO Advisor, at 502-8120. 
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FEDERAL ENERGY REGULATORY COMMISSION 
WASHINGTON, DC 20426 

OFFICE OF THE CHAIRMAN 

Alternative Dispute Resolution 
Policy Statement 

The Equal Employment Opportunity Commission (EEOC) requires all agencies to 
establish an Alternate Dispute Resolution (ADR) program for employees in accordance with 
29 CFR §1614.102(b) and EEOC Management Directive 715. The EEOC encourages agencies 
to use ADR as a valuable tool in resolving Equal Employment Opportunity (EEO) disputes at 
both the informal and formal stage of the EEO complaint process. 

ADR includes a variety of alternatives to traditional administrative or judicial 
proceedings, such as arbitration, conciliation, facilitation, mediation, and mini-trials. Mediation 
is the specific ADR technique that is familiar to most people, and it appears to work best to 
resolve EEO disputes by providing fast and cost effective results, while at the same time 
improving workplace communication and morale. Accordingly, the Commission is now 
utilizing mediation as an option to resolve employment disputes. 

Mediation is a voluntary process that gives the parties an opportunity to discuss issues 
raised in an informal or formal complaint, clear up misunderstandings, determine the real 
underlying interests or concerns, find areas of agreement, and ultimately incorporate those areas 
of agreement into resolutions. The mediator, an impartial entity, does not define the issues in 
controversy or impose a decision on the parties, but helps the disputing parties to discover what 
their real interests are and to agrei: upon a mutually acceptable resolution. 

Mediation can improve communication and foster cooperation. Honest, confidential, and 
face-to-face discussions about the: underlying issues of disputes help lead to mutually satisfying 
resolutions that may enhance rather than destroy employee-employer relationships. Information 
disclosed during mediation will not be revealed to anyone. In a trusting environment, the 
mediator may help the parties resolve not only the specific dispute at hand, but also other issues 
that are important to them. 

The ADR progran1 is here to assist employees and managers in working together to 
resolve issues which arise in the work place. For additional information, contact 
Madeline H. Lewis, EEO Advisor, at (202) 502-8120 or email madeline.lewis@ferc.gov. 

mailto:madeline.lewis@ferc.gov
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FERC'S POLICY STATEMENT ON ANTI-HARASSMENT 

The Federal Energy Regulatory Commission is solely responsible for 
implementing and enforcing the anti-harassment policy, and will not tolerate adverse 
treatment of employees who report harassment or provide information related to such 
complaints. Employees who make complaints of harassment or provide information 
related to such complaints will be protected against retaliation. 

In an effort to foster a working environment that enhances productivity and 
promotes the mutual respect and personal dignity of all employees of the Federal Energy 
Regulatory Commission, I am herein committed to a policy that ensures employees are 
not subjected to harassment of any kind in the work place. 

Prohibited harassment includes but is not limited to micro-inequities (subtle 
discrimination) and sexual harassment. Unwelcome verbal or physical conduct based on 
race, color, religion, sex (with or without sexual conduct), national origin, age, disability, 
sexual orientation, or retaliation constitutes harassment when the conduct is severe or 
pervasive enough to create a hostile work environment All employees are encouraged 
to report harassment before it becomes severe or pervasive. However, managers and 
supervisors have an even gtt.ater responsibility in ensuring that the work place is free of 
any type of discrimination. They should therefore set high standards for themselves and 
their employees, and immediately report, and work to eliminate harassment before it 
becomes severe or pervasive. 

If you believe you are the subject of harassment in violation of this policy, you 
should discuss the occurrence with your supervisor. If you believe that you are being 
harassed by your immediate supervisor, you should notify your supervisor's manager; the 
EEO Advisor; or contact the Chief, Labor and Employee Relations, Human Resources 
Division. In addition, employees who observe or are made aware of possible harassment 
in the workplace have an obligation to immediately report the incident to their immediate 
supervisor, any member of their office's management, or the individuals mentioned 
above. All of the alleged information will be maintained on a confidential basis. When a 
supervisor or manager is notified of alleged harassment, he or she must notify FERC's 
EEO Advisor immediately. 

A complaint alleging harassment, whether written or oral, should include the 
specific nature of the incident, date and place of the incident and names of all parties 
involved. Complaints ofhamssment will be promptly and carefully investigated by a 
third party outside of the Commission or depending upon the nature of the alleged 
incident, management may conduct an internal administrative inquiry into the matter. 

Any employee wishing to initiate an EEO complaint arising out of the alleged 
incident of harassment should contact a FERC EEO Counselor, the EEO Advisor or an 
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EEO Specialist within 45 calendar days of the date of the alleged incident. For 
information on the complete complaint process, contact Madeline H. Lewis, EEO 
Advisor, at (202) 502-8120 or visit http://fercnet/newfercnet/ed/ercomplaint.asp. 

' '\" ''\J\1~ \":: . 
. JOh Wellingho \\ 
Chairman \ 

. ) 

http://fercnet/newfercnet/ed/eeo/complaint.asp
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REPORTING PERIOD BEGINS OCTOBER 1ST AND ENDS SEPTEMBER 30TH 

AGENCY OR DEPARTMENT: Federal Ener REPORTING PERIOD: FY 2011 

NON-ADR SETTLEMENTS WITH MONETARY BENEFITS 

EEO COUNSELOR COUNSEUNGS INDIVIDUALS 

TOTAL 0 0 $ 
A. INTENTIONALLY LEFT BLANK COMPENSATORY DAMAGES 0 0 $ 

BACKPAY/FRONTPAY 0 $ 

LUMP SUM PAYMENT $ 
AOR INTAKE OFFICER ATTORNEY FEES AND COSTS $ 

$ 
B. INTENTIONALLY LEFT BLANK $ 

$ 

TOTAL COMPLETED/ENDED COUNSELINGS 

TOTAL 
C. TOTAL COMPLETEOIENOEO COUNSELINGS 15 13 1. HIRES 

a. RETROACTIVE 
1. COUNSELED WITHIN 30 DAYS 11 10 b. NON-RETROACTIVE 

2. PROMOTIONS 
2. COUNSELED WITHIN 31 TO 90 DAYS 4 3 a. RETROACTIVE 

a COUNSELED WTHIN IARITTEN EXTENS()N b. NON-RETROACTIVE 
PERIOD NO LONGER THAN 60 DAYS 2 2 3. EXPUNGEMENTS 

b COUNSELED WTHIN 90 DAYS WiERE 4. REASSIGNMENTS 
INDIVIDUAL PARTICIPATED IN ADR 2 2 5. REMOVALS RESCINDED 

c. COUNSELED WllilN 31.91) DAYS THAT Vo.ERE UNTIMELY a. REINSTATEMENT 
3. COUNSELED BEYOND 90 DAYS b. VOLUNTARY RESIGNATION 
4. COUNSELED DUE TO REMANDS ACCOMMODATIONS 

TRAINING 

APOLOGY 
DISCIPLINARY ACTIONS 

D. PRE-COMPLAINT ACTIVITIES a. RESCINDED 
1. ON HAND AT THE BEGINNING OF THE b. MODIFIED 

REPORTING PERIOD 0 0 10. PERFORMl>.NCE EVALUATION MODIFIED 

2. INITIATED DURING THE REPORTING PERIOD 15 13 11. LEAVE RESTORED 
3. COMPLETED/ENDED COUNSELINGS 15 13 12. 

a. SETTLEMENTS {MONETARY AND 13. 
NON-MONETARY) 0 0 

b. Vv1THDRAWALSINO COMPLAINT FILED 5 5 G. ADR SETTLEMENTS WITH MONETARY BENEFITS 
c. COUNSELINGS COMPLETED/ENDED IN COUNSELING$ 

REPORTING PER()D THAT RESUL lEO TOTAL 
JN COMPLAINT FILINGS IN REPORTING 1. COMPENSATORY DAMAGES 0 
PERIOD 10 6 2. BACKPAY/FRONTPAY 0 

d. DECISION TO FILE COMPLAINT PENDING 3. LUMP SUM PAYMENT 0 
AT THE END CF THE REPORTING PEROD 0 0 4. ATTORNEY FEES AND COSTS 0 

4. COUNSELINGS PENDING AT THE END OF THE 5. $ 
REPORTING PERIOD 0 0 6. $ 

$ 

TOTAL 0 

1. HIRES 0 
a. RETROACTIVE 0 
b. NON-RETROACTIVE 0 

2. PROMOTIONS 

a. RETROACTIVE 

b. NON-RETROACTIVE 

3. EXPUNGEMENTS 

4. REASSIGNMENTS 

5. REMOVALS RESCINDED 

a. REINSTATEMENT 

b. VOLUNTARY RESIGNATION 

6. ACCOMMODATIONS 

7. TRAINING 

8. APOLOGY 

9. DISCIPLINARY ACTIONS 

a. RESCINDED 

b. MODIFIED 
10. PERFORMANCE EVALUATION 1.-POIFIED 

11. LEAVE RESTORED 

12. 

13. 

I. NON-ADR SETTLEMENTS 

TOTAL 

EEOC FORM 4E!2 (REVISEO APR 2011) 
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AMOUNT 

0.00 
0.00 

. 0.00 
0.00 
0.0 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 

AGENCY OR DEPARTMENT: Federal Ener 
PART II - FORMAL COMPLAINT ACTIVITIES 

4 A. COMPLAINTS ON HAND AT THE BEGINNING 

OF THE REPORTING PERIOD 

10 B. COMPLAINTS FILED 

1---'1'-4'-_D. TOTAL COMPLAINTS (sum oflinesA+B+C1) 

14 E. COMPLAINTS IN LINED THAT WERE NOT CONSOUDATED 

1---8...._ __ F. COMPLAINTS JN LINE E CLOSED DURING REPORT PERIOD 

1---0..._ __ G. COMPLAINTS IN LINED THAT '/JERE CONSOLIDATED 

0 H. COMPLAINTS IN LINE G CLOSED DURING REPORT PERIOD 

6 I. COMPLAINTS ON HAND AT THE END OF THE 

REPORTING PERIOD (Line D - (F+H)) + ((C2 + C3) - C4) 

6 J. INDIVIDUALS FILING COMPLAINTS (Complainants:1 

1---"--K. NUMBER OF JOINT PROCESSING UNITS FROM 

CONSOLIDATION OF COMPLAINTS 

b. PART-TIME 

c. COLLATERAL DUTY 

4. COUNSELOR/lNVESTIGATOR Q 
a. FULL-TIME Q 

b. PART-TIME Q 
c. COLLATERAL DUTY Q 

B. AGENCY & CONTRACT STAFF TRAINING 

COUNSELORS INVESTIGATORS 

AGENCY CONTRACT AGENCY CONTRACT 

0 0 6 
a. STAFF RECEIVING REQUIRED 

0 0 0 32 OR MORE HOURS 

b. STAFF RECEIVING 8 OR MORE 

HOURS, USUALLY GIVEN TO 0 0 0 6 
EXPERIENCED STAFF 

c. STAFF RECEIVING NO 
0 0 0 0 TRAINING AT ALL 

2. EXPERIENCED STAFF- TOTAL 4 0 0 0 
a. STAFF RECEIVING REQUIRED 

3 0 0 0 8 OR MORE HOURS 

b, STAFF RECEIVING 32 OR 

MORE HOURS, GENERALLY 0 0 0 0 
GIVEN TO NEW STAFF 

c. STAFF RECEIVING NO 
1 0 0 0 

TRAINING AT ALL 

C. REPORTING LINE 
1 EEO DIRECTOR'S NAME: Charles Schneider 
1a. 

2. 

PERSON: 

TITLE: 

DOES THE EEO DIRECTOR REPORT 

TO THE AGENCY HEAD? 

IF NO, WHO DOES THE EEO DIRECTOR REPORT TO? 

COUNSllNVESTIG 

AGENCY CONTRACT 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

YES NO 

3. WHO IS RESPONSIBLE FOR THE DAY-TO-DAY OPERATION OF THE EEO 

PROGRAM IN YOUR DEPARTMENT/AGENCY/ORGANIZATION? 

PERSON: Madeline Lewis 

TITLE' EEO Advisor 

4 WHO DOES THAT PERSON REPORT TO? 

PERSON' Charles Schneider 

TITLE: EEO Director 

EEOC FORM 462 (REV1SED APR 2011) page 2 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(REPORTING PERIOD BEGINS OCTOBER 1ST AND l!NDS SEPTEMBER 30TH) 

AGENCY OR DEPARTMENT: Federal Energy Regulatory Commission REPORTING PERIOD: FY 2011 

PART IV ~ BASES AND ISSUES ALLEGED IN COMPLAINTS PILl!D {P•rt 1) 

BASES OF ALLEGED DISCRIMINATION 

RACE COLOR RELIGION REPRISAL TOTAL TOTAL ALL TOTAL ALL 

ALL BASES COMPLAINTS COMPLAINANTS 

ISSUES OF AMER. INDIAN/ """' NATIVE HAWAIIAN wmrn TWO OR MORE HY ISSUE HY ISSUE BY ISSUE 

ALLEGED ALASIJ\ /OTHER PACIFIC BLACK/ RACES 
AFRJCAN 

DISCRIMINATION NATIVE !SLANDER AMERICAN 

APPOINTMENT MIRE 0 0 0 0 0 0 0 0 0 0 0 0 
R ASSIGNMENT Of DITTIES 0 0 0 0 0 0 0 0 0 0 0 0 

A WARPS 0 0 0 0 0 0 0 0 0 1 1 1 
CONVEll.S!ON TO FULL TIME 0 0 0 0 0 0 0 0 n 0 0 0 

,_ DISCIPLINARY ACTION 0 0 0 0 0 0 0 0 0 0 0 0 

' DEMOTION 0 0 0 0 0 0 0 0 0 0 0 0 

' "'"""'"" 0 0 0 0 0 0 0 0 0 0 0 0 

' SUSPENSION 0 0 0 0 0 0 0 0 0 0 0 0 

' REMOVAL 0 0 0 0 0 0 0 0 0 0 0 0 

' 
" 
' 

F DUTY!IOIJRS 0 0 0 0 0 0 0 0 0 2 2 2 

« EVALUATION/APPRAISAL 0 0 0 0 0 0 0 0 0 1 1 1 
IH EXAMINATIONfTEST 0 0 0 0 0 0 0 0 0 0 0 0 

' HARASSMENT 0 0 0 0 0 0 0 0 0 1 1 1 

' NON-SEXUAL 0 0 0 0 0 0 0 0 0 0 0 0 

' SEXUAL 0 1 1 1 
J MEDICAL EXAMINATION 0 0 0 0 0 0 0 0 0 0 0 0 

IK PAY INCLUDING OVERTIME 0 0 0 0 0 0 0 0 0 0 0 0 
. PROMOTJONINON-SELECTION 0 0 0 0 0 0 0 0 0 4 2 2 

j!.f REASSIGNMENT 0 0 0 0 0 0 0 0 0 0 0 0 

' DENIED 0 0 0 0 0 0 0 0 0 0 0 0 

' DIRE<.: TED 0 0 0 0 0 0 0 0 0 0 0 0 
OTAL ALL ISSUES BY BASES 0 0 0 0 0 n 0 2 1 

roT/\\. /\LL COMPL/\OOS FILED DY BASES 0 0 0 0 0 0 0 1 1 
fOTAL ALL COMPL/\!NANTS BY BASES 0 0 0 0 0 0 0 1 1 
EEOC FORM 462 (REVISED APR 2011) page 3 



ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(REPORTING Pl!.RIOD 111!.GINS OCTOlll!R 1ST AND ENDS Sl!PTl!Mlll!R 30TH) 

AGENCY OR DEPARTMENT: Federal Energy Regulatory Commission 

PAll.T IV • BASES AND ISSUES ALLEGED IN COMPLAINTS FILED (P•rt 1) 

BASES OF ALLEGED DISCRIMINATION 

"'" COLOR Rf.1.JGJON REl'R!SAL 

ISSUES OF AMER INDIAN/ .. ~ NATIVE HAWAIIAN WHITE TWOOR1'0RE 

ALLEGED ALASKA /OT!IERPACIFIC BLACJU AACES 
AruCAN 

DISCRIMINATION NATIVE !SLANDER AMERICAN 

REASONABLE ACCOMMODAT!ON 

RE!N~!ATEMENT 0 0 0 0 0 0 0 0 0 
RETIREMENT 0 0 0 0 0 0 0 0 0 
TERMINATION 0 0 0 0 0 0 0 0 0 
TERMS/CONDITIONS OF EMPLOYMENT 0 0 0 0 0 0 0 0 0 

S_ TIME AND A lTENDANCE 0 0 0 0 0 0 0 0 
r TRAINING 0 0 0 0 0 0 0 0 0 

OTIIBR (Pie..., !ip<Cilv below) 

fOTAL ALL ISSUES BY BASES 0 0 0 0 0 0 0 2 
OTAL ALL COMPLAINTS FILED BY BASES 0 0 0 0 0 0 0 1 
OTAL ALL COMPLAINANTS BY BASES 0 0 0 0 0 0 0 

EEOC FORM 462 (REVISED APR 2011) 

REPORTING PERIOD: FY 2011 

'°'" TOTAi. ALL TOTAL ALL 

i\U.llASl'S LUMl'LA!N rs CUMl'LA!NAN ! S 

BY ISSUE BY ISSUE DY ISSUE 

0 0 0 

0 0 0 

0 0 0 
0 0 0 
3 2 2 

0 0 0 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(Rl!PORTING PERIOD BEGINS OCTOBER 1ST AND l!NDS Sl!PTl!Mlll!R 30TH) 

AGENCY OR DEPARTMENT: Federal Energy Regulatory Commission REPORTING PERIOD: FY 2011 

PART IV - 8ASES AND ISSUES ALLEGED IN COMPLAINTS FILl!D (Part 2) 

BASES OF ALLEGED DISCkJMINATION 

'" PREGNANCY NATIONAL ORIGIN EQUAL '°' DISABJLTJY G>NA Tor AL TOTAL ALL TOTAL ALL 

DJSCRlMINA T!ON ACT PAY ACT ALL BASES COMPLAINTS COMPIAIN."'"' 

ISSUES OF w.ce FEMALE HISPANIC/ OTIJER ""' FEMALE """" PHYSICAL IlYISSUE DY ISSUE BY ISSUE 

ALLEGED LATINO 

DISCRIMINATION 

APPOINTMENT/HIRE 0 0 0 0 0 0 0 0 0 
ASSIGNMENT OF DUTIES 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 1 0 1 
CONVERSION TO FULL TIME 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 
UEMOTION 0 0 0 0 0 0 0 0 0 0 0 
>UO''R<MAND 0 0 0 0 0 0 0 0 0 0 0 0 
SUSPENSION 0 0 0 0 0. 0 0 0 0 0 0 0 
REMOVAL 0 0 0 0 0 0 0 0 0 0 0 0 

' DUTY Holllls 0 0 0 2 2 2 
EVALUATJON/APPRA!SAL 0 0 0 

EXAM!NA TIONffEST 0 0 0 0 0 0 
HARASSMENT 0 0 1 1 

NON-SEXUAL 0 0 0 0 0 0 
SEXUAL 0 1 0 

J MEDICAL liXAMfNArJON 0 0 0 0 0 
PAY INCLUDING OVERTIME 0 0 0 0 0 0 0 0 

, PROMOTIONINON-SELECTION 2 0 0 0 2 0 4 2 2 
REASSIGNMENr 0 0 0 0 0 0 0 0 0 0 0 

DENIED 0 0 0 0 0 0 0 0 0 0 0 
D!RECTED 0 0 0 0 0 0 0 0 

OTAL AU. JSS\JES ClY BASES 1 0 0 0 0 0 2 2 5 
fOTAL ALL CDMPLA!NfS FILED BY BASES 2 1 0 0 0 0 0 2 1 
fOTAL ALL COMPLAINANTS IJY BASES 2 0 0 0 0 0 2 
EEOC FORM 462 (REVISED APR 2011) page 3b 



ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(REPORTING PERIOD BEGINS OCTOBER 1ST AND ENDS SEPTEMBER 30TH) 

AGENCY OR DEPARTMENT: Federal Energy Regulatory Commission REPORTING PERIOD: FY 2011 

PART IV • BASES AND ISSUES ALLl!Gl!D IN'COMPLAINTS FILED (P•rt 2) 

BASES OF ALLEGED DJSCRIMINA TION 

PREGNANCY NATIONAL ORIGIN EQUAL AG' D[SAB!UTY O!NA TOTAL rarALALL TOTAL ALL 

i---~---+D"'~=~c;M"<N""'-''~=A'°'~'-+---~----i---'-'"-"'.;A"'"'---f-----+---~---+----1 /\LL BASES COMPLAINTS COWPLAl:>.:"-\'TII 
ISSUES OF 

ALLEGED 

DISCRJMINATION 

REASONABLE ACCOMMODATION 

REINSTATEMENT 

RETIREMENT 

TERMINATION 

TtRMS/CONDJT!ONS OF EMPLOYMENT 

TRAINING 

OTHER {Please i;oectfybduw) 

OTAL ALL ISSUES DY BASES 

OTAL ALl COMPLAINTS FILED BY BASES 

OT AL ALL COMPLAINANTS DY BASES 

EEOC FORM 462 (REVISED APR2011) 

FEMALE 

2 
2 
2 

0 
0 
0 

HISPANIC/ 

LATINO 

0 
0 

OTIIER FEMALE 

0 0 
0 0 0 
0 0 0 

PHYSICAL BY ISSUE BY ISSUE DY ISSUE 

0 0 3 
0 0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 

0 0 0 0 0 
3 2 2 

0 0 0 0 0 

2 5 
2 
2 

page 3c 



ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(REPORTING PERIOD BEGINS OCTOBER 1 ST AND ENDS SEPTEMlll!R 30TH) 

AGENCY OR DEPARTMENT: Federal Enernv ReQulatorv Commission 

PAllT IVA • •.Ul!I OP DllCllllllllNATION IN FINDINOI AND ALLl!Ol!D IN llTTLl!MINT9 

BASES OF DISCR!MINA T!ON IN FINDINGS ANO ALLEGED BASES IN SETIT.EMENTS 

lM'.i - ~' ~·" "' ~ ,..llO--oRIGl\I fQ'-"LPAV ACT ·~ OIS-.BIUTY 

,,., .. , .. ....,.. - ....... ,...,,_ '"'''"'"'''"" .U"lJO<N 
wm -·· ·-· -·· ""'''''"" ~· ·-· ~·· ~· rHYU:Al. 

........ -·~ - "-FINDINGS/ALLEGATIONS IN """"' ~ 

I Counselin" Settlement Allep;ations v v v v v v v v u u u II 0 0 0 n 0 0 0 
la Numbc:f of Coun..hnllS Sotd<d u u u u u u u u u u u II II II II n II n II 
lb. Numb.:rvfCvw .. "10<0• &t:lod With 0 0 0 0 0 u 0 0 0 0 0 n n n n - n n n 

2. Comolaint Settlement Alle~tions u u u u u u u u u u u 0 0 0 0 n II n n 
2a Numbc:< ofComnlaml• S.ltled u u u u u u u u u u u 0 0 0 0 n 0 0 0 
2h Numbc:rofComploL.....,t. Sotllod With II u u u u 0 u u n " u n n n n n n n n 

3 Fina! A11encv Decis10n Flndinus v u u u u u u u u u u II II II II n n n n 
Ja Number FAD. w1lh Fu.din«• 0 0 0 u 0 u 0 u 0 0 0 n n II n n n n n 

1h Numh<r Com >lau'IOnl< 1""""'1 FAD Fmduw• u u u u u u u u u u u u u u u n 0 0 0 

4 AJ Decision Findin<!s u u u u u u u u u u u 0 0 0 0 n n n n 
4a Numh<r AJ l1ec1<1on• Woth Fii>.i1fi•> u u u u u u u u u u u 0 II II II n u u u 

5 Final A«encv Order Fmdin«s Imnlemented u u u u u u u u u u u u u u u n 0 0 0 
;. N"mbc:r ofFinal Ordon WilhFindrnas [mplomenled u u u u v v v u u u 0 0 0 0 n n n n 
5h ~ of Comnlo1nanllr uo1ueJ FOs with Fmduur.s Im l<monlN u u u u u u u u u u u 0 0 0 0 n n 

OTAL SETTLEMENT ALLEGATIONS v u v v v v v v u u u u u u u 0 0 0 
OTAL FINAL ACTION FINDINGS u u u u u u u u u u u II II II 0 n II n n 

PAllT IV• • ISSUl!S OP DllClllMINATION IN PINDINOI AND ALLl!QID IN lnTLIMINT9 

Jsstms OF DlSCRIMINA TION IN FINDINGS AND ALLEGED ISSUES IN SETfl.EMJ'NTS 

"°""'"'"'" I I I ·- I 

APl'Oll<f"""' -- m '"""""""'"""""" ~ .. ~ - ·~- "'"""" MY' - .........,..M,,,,. ~~ 
FINDINGS/ALLEGATIONS IN "M o'"""" ,~··•t• ~-· D<MWDl' Wll>W<D ''"'""""" ...,,.,,-... 

·~ -""-"= ITO •ON"'5E:<IJAL - '"" '"'"-''"'' '"'"""'" "'""" l•ll!rtl'h ~ 

I Counsel in<! Settlement Alle<!ations v v v v v u v v v v v v v u u v v v v 

lo Numh<r ofC~un ... hn • S.ttled u u u u u v v u v u u u u u u u u u u 
Jb_ Numbc:r ofCoun><l«s Settled Wilh u v v v v u v u u v v v v v v u 0 u u 

2_ Comnlaint Settlement Alle,.ations . v u u u u v u u v u u v u v u v v v 

lo Number of Comnloml$ SeUled v v v v v v v v v v v v . v v v v v v 

lb Number ofComnlainaols Sc:ltlcJ With u u u u u u u u 0 u u u u u u u 0 u 0 

3_ Final A11encv Decision Findin11s v v v v v v v v u v v v v v v v v v u 
lo Numbc:rFADswithFr.rulrnas u v u u u u u u u u u u u u u u u u u 
Jb. Number ComJ>IO!nan" lm><d FAD F . v v 0 0 0 0 0 0 0 0 0 0. 0 0 0 0 0 u 0 

4 AJ Dedsion Findinus v v v u u u u u u v v v v u u v v v v 

4o Number AJ Dcc!Bions With Findm1!S v u u v v v u u 0 u u u u v u v u u v 

5 Final Auencv Order Findinus Imnlemented u u u u u u u u 0 u u u u u u u u u 0 
5a Numbc:< of Final Orders With Fi!'ldlnu Im1 l<montcJ v v v v v v v v 0 v v v v v v v v v v 

;b, # ofComolainanl• w1.11:dFO. \\itl1 Fmdina:s lmplem<nted v v u u u u u u 0 u u u u u u v v v u 

TOTAL SETTLEMENT ALLEGATIONS v v v v v u v v v v v v v v v v v v 

TOTAL FINAL ACTION FINDINGS u v u u u u u u 0 u .. u u u u u u v v u 

EEOC FORM 462 (REVISED APR 2011) 

REPORTING PERIOD' FY 2011 

.,, 

0 
0 
n 

II 
0 
n 

0 
n 
0 

n 
u 

0 
0 

II 

n 

"""''" 
~· "°"""""' Tll<U•O 

"''''"""' • .,, .. ~ ... T r--.-1 .. IK•'>O" ... ~,,,-.,,,,., 
·~ 

,..,.,,., 
~· 

v v v v v u u 
v v u u 0 u u 
0 0 u u 0 u u 

u u v u u v v 

v u v v v u u 

0 0 0 0 0 u u 

u u u u v u u 
u 0 u u u v v 

0 0 0 0 u u u 

u u v v u v v 

v v v u u u v 

0 0 0 0 u u v 
v v v v v v v 

u u u u v v v 

v v v v v u u 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 
STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 

(REPORTING PERIOD BEGINS OCTOBER 1ST AND ENDS SEPTEMBER 30TH) 

AGENCY OR DEPARTMENT: Federal Ener 

PARTV ·· SUMMARY OF CLOSURES BY STATUTE 

A. STATUTE (IF A SINGLE COMPLAINT HAS MULTIPLE STATUTES RECORD EACH ON THE APPROPRIATE LINE.) 

4 1. TITLE VII 

O 1a. PREGNANCY DISCRIMINATION ACT (PDA) 

2 2. AGE DISRIMINATION IN EMPLOYMENT ACT (ADEA) 

2 3. REHABILITATION ACT 

0 4. EQUAL PAY ACT (EPA) 

0 5. GENETIC INFORMATION NONDISCRIMINATION ACT (GINA) 

B. TOTAL BY STATUTES 

8 THIS NUMBER MAY BE LARGER THAN THE TOTAL NUMBER OF COMPLAINTS CLOSED. 
(A1+A1 a+A2+A3+A4+A5) 

PART VI - SUMMARY OF CLOSURES BY CATEGORY 
TOTAL TOTAL 

NUMBER DAYS 

A. TOTAL NUMBER OF CLOSURES (1+2+3) 8 1440 

1. WITHDRAWALS 0 0 

o. NON-ADR WITHDRAWALS 0 0 

P. ADR WITHDRAWALS 0 0 

2. SETILEMENTS 0 0 

o. NON-ADR SETILEMENTS 0 0 

P. ADR SETILEMENTS 0 0 

3. FINAL AGENCY ACTIONS ( B+C) 8 1440 

B. FINAL AGENCY DECISIONS WITHOUT AN ADMINISTRATIVE JUDGE DECISION (1+2+3) 8 1440 

1. FINDING DISCRIMINATION 0 0 

2. FINDING NO DISCRIMINATION 4 720 

3. DISMISSAL OF COMPLAINTS 4 720 

C. FINAL AGENCY ORDERS WITH AN ADMINISTRATIVE JUDGE (AJ) DECISION (1+2) 0 0 

1. AJ DECISION FULLY IMPLEMENTED (a+b+c) 0 0 

(a) FINDING DISCRIMINATION 0 0 

(b) FINDING NO DISCRIMINATION 0 0 

(c) DISMISSAL OF COMPLAINTS 0 0 

2. AJ DECISION NOT FULLY IMPLEMENTED (a+b+c) 0 0 

(a) FINDING DISCRIMINATION (i+ii+iii) 0 0 

i. AGENCY APPEALED FINDING BUT NOT REMEDY 0 0 

ii. AGENCY APPEALED REMEDY BUT NOT FINDING 0 0 

iii. AGENCY APPEALED BOTH FINDING AND REMEDY 0 0 

(b) FINDING NO DISCRIMINATION 0 0 

(c) DISMISSAL OF COMPLAINTS 0 0 
EEOC FORM 462 (REVISEO APR 2011) 

AVERAGE 

DAYS 

180.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

180.00 

180.00 

0.00 

180.00 

180.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
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ANNUAL FEDl'RAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 

(REPORTING PERIOD BEGINS OCTOBER 1ST AND ENDS SEPTEMBER 30TH) 

PART VI SUMMARY OF CLOSURES BY CATEGORY (Continued) 

TOTAL TOTAL 

D. FINAL AGENCY MERIT DECISIONS (FAD) ISSUED (1+2+3+4) 

1. COMPLAINANT REQUESTED IMMEDIATE FAD (1a+1b) 

a. AGENCY ISSUED FAD 'NITHIN 60 DAYS OF RECEIPT OF FAD REQUEST 

b. AGENCY ISSUED FAD MORE THAN 60 DAYS BEYOND RECEIPT OF FAD REQUEST 

2. COMPLAINANT DID NOT ELECT HEARING OR FAD (2a+2b) 

a. AGENCY ISSUED FAD WITHIN 60 DAYS OF END OF 30-DAY ELECTION PERIOD 

b. AGENCY ISSUED FAD MORE THAN 60 DAYS BEYOND ENO OF 30-DAY ELECTION PERIOD 

3. HEARING REQUESTED: AJ RETURNED CASE'TO AGENCY FOH FAD WlTHOUT AJ DEClSlON (3a+3b) 

a. AGENCY ISSUED FAD 'MTHIN 60 DAYS OF RECEIPT OF AJ RETURNED CASE FOR FAD ISSUANCE 

b. AGENCY ISSUED FAD M~E TH~ 60 DAYS AFTER RECEIPT OF AJ RETURNED CASE FOR FAD ISSUANCE 

4. FINAL AGENCY DECISION ISSUED ON A MIXED CASE (4a+4b) 

a. AGENCY ISSUED FAD W'ITHIN 45 DAYS AFTER INVESTIGATION 

PART VII - SUMMARY OF f'ORMAL COMPLAINTS CLOSED BY TYPES OF BENEFITS 

NUMBER 

A. TOTAL COMPLAINTS CLOSED \MTH BENEFITS 0 
B. TOTAL CLOSURES VVITH MONETARY _BENEFITS TO COMPLAINANT 0 

1. BACK PAY/FRONT PAY 0 
2. LUMP SUM PAYMENT 0 
3. COMPENSATORY DAMAGES 0 
4. ATIORNEY FEES AND COSTS 0 

AVERAGE 

$ 0.00 
$ 0.00 
$ 0.00 
$ 0.00 

$ 0.00 
D. INTENTIONALLY LEFT BLANK 

"'-m w "'jj fl"t)(w~ '~:mer@" ~"""'0:f"'"~"' " " 

E. TOTAL CLOSURES \/VlTH NON-MONETARY BENEFITS TO COMPLAINANT 

F. TYPES OF BENEFITS IN NON-MONETARY CLOSURES 

1. HIRES 

a. RETROACTIVE 

b. NON-RETROACTIVE 

2. PROMOTIONS 

a. RETROACTIVE 

b. NON-RETROACTIVE 

3. EXPUNGEMENTS 

4. REASSIGNMENTS 

5. REMOVALS RESCINDED 

a. REINSTATEMENT 

b. VOLUNTARY RESIGNATION 

6. ACCOMMODATIONS 

7. TRAINING 

8. APOLOGY 

9. DISCIPLINARY ACTIONS 

a. RESCINDED 

b. MODIFIED 

10. PERFORMANCE EVALUATION MODIFIED 

11. LEAVE RESTORED 

12 
13 

14 
EEOCFORM•62 {RE\/ISED APR2011) 

%-~ '"~b"'"i~,;,,,,,,, '-=~"" I = ~~= 

--

ft ?~"\'""","°"'~ ~I -1 

:w~"'*='='' ' "" " ~ 1~ 
NUMBER OF CLOSURES THAT RECEIVEO 

MONETARY BENHITSAS WELL 

0 

0 

0 
0 
0 
0 
0 

0 
0 

0 
0 
0 
0 
0 
0 
0 
0 

0 
0 

NUM6ER OF CLOSURES THAT RECEIVEO 
ONLY NON-MONETARY BENEFITS 

0 

0 

0 
0 
0 

0 
0 
0 
0 

0 
0 
0 
0 
0 

0 
0 

0 
0 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 
STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 

REPORTING PERIOD BEGINS OCTOBER 1ST AND ENDS SEPTEMBER 30TH 

NUMBER 
A TOTAL COMPLAINTS PENDING (SAME AS PART II Line I) PENDING OF DAYS 

(1+1a+2+3+4) 6 1160 

1. COMPLAINTS PENDING WRITIEN NOTIFICATION 0 0 0.00 
(Acknowled ement Letter) 

1 a. COMPLAINTS PENDING DECISION TO ACCEPT/DISMISS 
0 0 0.00 

2. COMPLAINTS PENDING IN INVESTIGATION 5 900 180.00 

3. COMPLAINTS PENDING IN HEARINGS 260 260.00 

4. COMPLAINTS PENDING A FINAL AGENCY ACTION 0 0 0.00 

0 

0 

180 

260 

0 

TOTAL TOTAL DAYS 

A. INVESTIGATIONS COMPLETED DURING REPORTING PERIOD (1+3) 0 0 

1. INVESTIGATIONS COMPLETED BY AGENCY PERSONNEL a+b+c) 0 0 
a. INVESTIGATIONS COMPLETED IN 180 DAYS OR LESS 0 0 
b. INVESTIGATIONS COMPLETED IN 181 - 360 DAYS 0 0 

' 1. TIMELY COMPLETED INVESTIGATIONS 0 0 
2. UNTIMELY COMPLETED INVESTIGATIONS 0 0 

c. INVESTIGATIONS COMPLETED IN 361 OR MORE DAYS 0 0 
2. AGENCY INVESTIGATION COSTS $ 0.00 
3. INVESTIGATIONS COMPLETED BY CONTRACTORS (a+b+c 0 0 

a. INVESTIGATIONS COMPLETED IN 180 DAYS OR LESS 0 0 
b. INVESTIGATIONS COMPLETED IN 181 -360 DAYS 0 0 

1. TIMELY COMPLETED INVESTIGATIONS 0 0 
2. UNTIMELY COMPLETED INVESTIGATIONS 0 0 

c. INVESTIGATIONS COMPLETED IN 361 OR MORE DAYS 0 0 
4. CONTRACTOR INVESTIGATION COSTS $ 0.00 

EEOC FORM 462 (REVISED APR 2011) 

AVERAGE 

0.00 

0.00 
0.00 

$ 0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

$ 0.00 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(REPORrlNG PER.HID BEGINS OCTOBER 18T AND ENDS SEPTEMBER 30TH) 

AGENCY OR DEPARTMENT: Federal Ener Commission REPORTING PERIOD: FY 2011 

PART X • SUMMARY OF ADR PROGRAM ACTIVITIES 

INFORMAL PHASE (PRE-COMPLAINT) 

A. INTE.NTIONALL Y LEFT BLANK 

B. ADR ACTIONS IN COMPLETED/ENDED COU NSELINGS 

1. ADR OFFERED BY AGENCY 

2, REJECTED BY INDIVIDWAL (COUNSEL EE) 

3. INTENTIONALLY LEl=T aLANK 

4. TOTAL ACCEPTED INTO ADR PROGRAM 

C. AOR RESOURCES USED IN COMPLETED/ENDED COUNSELING$ 1TOTAL$ 

1. 

2. 

3. 

4. 

5, 

6. 

7, 

INHOUSE 

ANOTHER FEDERAL AGENCY 

PRIVATE ORGANIZATIONS, (e.g .. CONTRACTORS, 
BAR ASSOCIATIONS, INDIVIDUAL VOLUNTEERS 
OR COLLEGE/UNIVERSITY PERSONNEL) 

MULTIPLE RESOURCES USED (Please specify in a comment box) 

FEDERAL EXECUTIVE SOARD 

SHARED NEUTRALS PROGRAM 

D. ADR TECHNIQUES USED IN COMPLEIEDIENDED COUNSELING$ (TOTALS 

1, MEDIATION 

2. SETTLE.MENT CONFERENCES 

3. EARLY NEUTRAL EVALUATIONS 

4 FACTFINDING 

5. FACILITATION 

6 OMBUDSMAN 

7, PE.ER REVIEW 

8. MULTIPLE TECHNIQUES USED (Please specify in a comment box) 

9, 

10, 

11. 

E. STATUS OF ADR CASES IN COMPLETED/ENDED COUNSEUNGS 

1. TOTAL CLOSED 

a. SETTLEMENTS tNITH BENEFITS (Monetary and Non.monetary) 

b. NO FORMAL COMPLAI f\IT FILED 

c. COMPLAINT F!LEP 

i. NO RESOLUT!Ofll 

ii. NOADRATTEMPT.(aka Par1 X.E.1.d) 

DECISION TO F1LE COMPLAINT PEND1NGAT THE END OF THE 
e. REPORTING PERIOD 

2. INTENTIONALLY LEFT EILANK 

EEOC FORM ..e-2lREVI SEDA PR :l011) 

0 

0 

0 

0 

0 

2 

COUNSELINGS 

2 

2 

0 

0 

0 

0 

0 

0 

COUNSELING$ 

2 
0 

0 

2 

0 

0 

0 

0 

0 

0 

0 

2 

INDIVIDUALS 

2 
2 

0 

0 

0 

0 

0 

0 

0 

INDIVIDUALS 

2 
0 

0 

2 

0 

0 

0 0.00 

0 o.oo 
0 o.oo 
0 o.oo 
0 0.00 

0 0.00 

0 0.00 

DAYS AVERAGE DAYS 

60 30.00 

0 0.00 

0 o.oo 

60 30.00 

0 0.00 

0 0.00 

~~· 



ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(REPORTING PERIOD •GINS OCTOBER 1ST AND l:NDS SEPTEMBER 30TH) 

AGENCY OR DEPARTMENT: Federal Ener Commission REPORTING PERIOD: FY 2011 

PART XI • SUMMARY OF ADR PROGRAM ACTIVITIES 

FORMAL PHASE COMPLAINT FILED 

B. ADR ACTIONS IN COMPLAINT CLOSURES 

ADR oi:FERED BY AGENCY 

2. REJECTED BY COMPLAINANT 

3. INTENTIONALLY LEFT BLANK 

4. TOTAL ACCEPTED INTO ADA PROGRAM 
C. ADR RESOURCES USED IN COMPLAINT CLOSURES (TOTALS 

D. 

E. 

F. 

IN HOUSE 

2. ANOTHER FEDERAL AGENCY 

3. PRIVATE ORGANIZATIONS, (e.g., CONTRACTORS, 
BAR ASSOCIATIONS, INDIVIDUAL VOLUNTEERS 

OR COL.LEGE/UNIVERSITY PERSONNEL) 

4. 
5. 

6. 
7. 

MUl TIPLE RESOURCES USED (Please specify in .:i comment box) 

FEDERAL EXECUTIVE BOARD 

AOR TECHNIQUES USED IN COMPLAINT CLOSURES (TOTALS 

1. MEDIATION 

2. SETTLEMENT CONFERENCES 

3. EARLY NEUTRAL EVALUATIONS 

4. FACTFINDING 
5. FACILITATION 

6. OMBUDSMAN 
7. MINI-TRIALS 
8. PEER REVIEW 
9. MULTIPLE TECHNIQUES USED (Please specify in a corrrneot box) 

10. 
11. 
12. 

STATUS OF CASES IN COMPLAINT CLOSURES 

1. TOTAL CLOSED 

' Sfll"LEMENTS WITH BENEFITS (~•rw;1N,,n.,..,,,. .. ..,) 

b. WTHDRAWAL FROM EEO PROCESS 

c. NO RESOLUTION 

d. NO ADR A TI EMPT 
2. JNTENTIONALL Y LEFT BLANK 

BENEFITS RECEIVED 

1. MONETARY INSERT TOTALS 

a. COMPENSATORY DAMAGES 

b. BACKPAY/FRONTPAY 

c. LUMP SUM 

d. ATIORNEY FEES AND COSTS 

e. 
f. 

2. NON-MONETARY INSERT TOTALS 

a. HIRES 

i. RETROACTIVE 

it NON-RETROACTJVE 

b. PROMOTIONS 

i. RETROACTIVE 

ii. NON-RETROACTIVE 

c. EXPUNGEMENTS 

d. REASSIGNMENTS 

e. REMOVALS RESCINDED 

i. RBINSTATEMENT 

ii. VOLUNTARY RESIGNATION 

f. ACCOMMODATIONS 

TRAINING 

h. APOJ-OGY 

i. DISCIPLINARY ACTIONS 

i. RESCINDED 

ii. MODIFIED 

·. PERFORMANCE EVALUATION MODIFIED 

k. LEAV~ RESTORED 

m. 
EEOC FORM 462(RE\11SEDAPR 2011) 

0 
0 
0 

0 
0 

0 
0 
0 

0 
0 

COMPlAINTS 

0 
0 
0 
0 
0 

0 
0 

0 
0 

0 

0 
0 
0 
0 
0 

0 
0 

COMPLAINANTS 

0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 

0 
0 
0 
0 

0 
0 

0.00 

0.00 
0.00 
0.00 

0.00 
0.00 

~~· 



ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION CO'vlPLAINTS 
(REPORTING PERIOD BEGINS OCTOBER 1ST AND EffDS SEPTEMBER 30TH) 

AGENCY OR DEPARTMENT: Federal Energy Regulatory Commission REPORTING PERIOD: FY 

PART XII - SUMMARY OF EEO ADR PROGRAM ACTIVITIES 

EEO ADR RESOURCES 

C. RESOURCES THAT MANAGE EEOADR PROGRAM (DOES NOT 

INCLUDE NEUTRALS AS REPORTED IN PARTS X. & XI.) 

1. IN-HOUSE FULL TIME (40 HOURS EEO ADR ONLY) 0 

2. IN-HOUSE PART TIME (32 HOURS EEO ADR ONLY) 0 
3. IN-HOUSE COU..ATERAL DUTY (OTHERS/NON-CONTRACT) 1 

4. CONTRACT (ANOTHER FEDERAL AGENCY/PRIVATE ORGANIZATIONS) 0 

AMOUNT 
D. EEO ADR FUNDING SPENT $ 0.00 

E. EEO ADR CONTACT INFORMATION 

1. NAME OF EEO ADR PROGRAM DIRECTOR I MANAGEF1 Kadia Givner 

2. TITLE __ E_E_o_s_pe_c_ia_l_is_i _____ . __________ _ 

3. TELEPHONE NUMBER 292-502-6429 
4. EMAIL kadia.givner@ferc.gov 

F. EEO ADR PROGRAM INF'ORMATION 

if the case is appropriate for EEO ADR? 

YES 

x 
x 

I certify that the EEO complaint data contained in this report, EEOC Form 462, Annual Federal Equal Employment Opportunily Statistical 
Report of Discrimination Complaints, for the reporting period October 1, 201 O through September 30, 2011, is accurate and complete. 

NAME AND TITLE OF CERTIFYING OFFICIAL: Charles Schneider, EEO Director 

SIGNATURE OF CERTIFYING OFFICIAL (Enter PIN here to serve as yourelecironic signa1ure) 

DATE' 10/24/2011 TELEPHONE NUMBER' <'02-502-8916 

Kadia R Givner, EEO Specialist 
NAME AND TlTLE OF PREPARER: 

DATE' 10/24/2011 TELEPHONE NUMBER: 202-502-6429 

The FY 2011 report (with the PIN entered) is due on or before October 31, 2011. 

EEOC FORM -462 (REVISED MARCH 2011) 

E-MAIL: 

E-MAIL 

1040 

Charles.Schneider@ferc.gov 

kadia.givner@ferc.gov 

NO 

x 

page 10 
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Appendix A - Comments 

3ENCY: Federal Energy Regulatory Commission - YEAR: 2011 

•rt 3 
FERG -111.A.3.c Contract Percent - Although FERG does not have internal investigators we contract our investigations from an outside source. We work with our 

ocurement office to secure these contracts. 
FERG - 111.B.1 Coun/Agency - 1 Counselor did not recieve counseling because of workload issues 

•rt 6 
FERG - Vl.B.2 Ave Days - Average days in this instance should be within the range of 0 to 180 days; in which we have calculated. 

•rt 8 
FERG - Vlll.A.3 Pending Oldest Case - Hearing number has not been provided. Have contacted EEOC Field Office for Hearing Number; awaiting response. 
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UNITED STATES OF AMERICA 

FEDERAL LABOR RELATIONS AUTHORITY 

1400 K STREET, N.W .• WASHINGTON, D-&r·~~4i!?tcc1i -
(202)218-7900 FAX: (202)482-6778 rr,C[ :•: ;:,j;O 

www.FLRA.gov . 
1 
.·,c CHAIR 

ZOil MAR JO p 
March 29, 2012 /: I b 

OFFICE OF THE CHAIRMAN 

The Honorable Jacqueline A. Berrien 
Chairman 
U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Chairman Berrien: 

I am pleased to submit the Federal Labor Relations Authority's (FLRA's) Annual Report for 
Fiscal Year 2011 as required by section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act). Pursuant to the No FEAR Act, 
this report must be submitted annually within 180 days following the end of the fiscal year on 
which the report is based. 

If you should need further information, please c:ontact FLRA Executive Director Sonna 
Stampone at (202) 218-7941. 

Sincerely, 

Enclosure 

http://www.FLRA.gov
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Annual Report Required by Section 203 of the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002 (NoFEAR 
Act) 

Fiscal Year 2011 

Item 1. Number of cases in Federal Court pending or resolved arising under each of the 
respective provisions of the Federal Antidiscrimination and Whistleblower Protection 
Laws as defined in 5 CFR § 72 4. I 02 separated by the provision(s) of law involved: 

Total cases: 0 

Total cases broken down by provision(s} of/aw involved. Not applicable 

Item 2. Jn the aggregate, for cases covered by Item I and separated by provisions(s) of 
law involved--

(i): Status or disposition. Not applicable 

(ii): Amount of money required to be reimbursed to the Judgment Fund: 

Not applicable 

(iii): Amount of reimbursement to the Judgment Fund.for altorney 'sfees where 
separately designated.· Not applicable 

Item 3. In connection with the cases covered by Item I and separated by the provision(>) 
of law involved, the total number of employees disciplined (i.e., reprimanded, suspended 
without pay, reduced in grade or pay, or removed) and the specific nature of the 
discipline taken: 

Total number of employees disciplined: Not applicable 

Item 4. The _final year-end data about discrimination comp/aims posted in accordance 
with section 301 of the NoFEAR Act. 

See attachment 1 
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Item 5. The number of employees disciplined/or conducr inconsistent with Federal 
Antidiscrimination Laws and Whistleblower Protection Laws orfor conduct thar 
constitutes another prohibited personnel practice revealed in connection with agency 
investigations of these laws and the specific nature of the disciplinary actions taken: 

0 

Item 6. A detailed description of the agency's policy/or taking disciplinary action 
against employees/or conduct that is inconsistenl with Federal Antidiscrimination Laws 
and Whistleblower Protection Laws or/or conduct that conslitutes another prohibited 
personnel practice revealed in connection with agency investiga1ions of these laws: 

The Federal Labor Relations Authority's (FLRA) established policy is to prohibit 
employment discrimination that is based on activity and personal characteristics 
protected under the various Federal antidiscrimination and whistleblower
protection laws. For example, FLRA Instruction 3700.1 b (Equal Employment 
Opportunity) sets forth the policy of FLRA to provide equal employment 
opportunity for all persons and to prohibit discrimination in employment because of 
race, color, religion, sex, national origin, age or disability. That Instruction further 
states that it is FLRA's policy to prohibit discrimination based on marital status, 
sexual orientation or political affiliation. See Attachment 2(a) (relevant portions) . 
This policy of prohibiting discrimination is also stated in the EEO Program Policy 
Statement that was issued during FY 2011 by the~ Chairman of the FLRA, 
distributed by e-mail to all employees, and posted throughout the agency workspace 
and on its intranet site. See Attachment 2(b). Additionally, the FLRA's No FEAR 
Act Notice, which is posted on both its intranet and internet sites, reaffirms that 
discrimination based on race, color, religion, sex., national origin, age, disability, 
marital status or political affiliation is prohibited. That Notice also specifics that 
retaliation against employees who engage in whistleblower activity is prohibited. 
The Notice further states that conduct inconsistent with Federal antidiscrimination 
and whistleblower laws may be subject to appropriate disciplinary action. Sec 
Attachment 2(c). FLRA's Anti-Harassment Policy, which was distributed to all 
employees by e-mail during FY 2011 and posted at FLRA's workplaces and on its 
intranet site, informs all employees that anyone who engages in workplace 
harassment based on protected personal characteristics may be subject to 
disciplinary action. See Attachment 2(d). 

As a general matter, it is FLRA 's established policy with respect to taking 
disciplinary and adverse action that an individual engaging in misconduct initially 
should be given notice of the problem, and informal measures such as counseling, 
training and close supervision should be employc~d in an effort to correct the 
misconduct. Where, however, informal efforts to resolve conduct problems are 
unsuccessful or the misconduct is sufficiently serious, it is FLRA's policy to impose 
discipline that is appropriate to the circumstances. This policy is set forth in FLRA 



• 

• 
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Instruction 3752 (Employee Discipline and Adverse Actions), which addresses 
discipline and adverse actions in general and enc:ompasses disciplinary action 
against employees for conduct that is inconsistent with Federal Antidiscrimination 
Laws and Whistleblower Protection Laws or constitutes another prohibited 
personnel practice. See Attachment 2( e ). 

Item 7. An analysis of the information provided in Items I through 6 to include an 
examination of trends, causal analysis, practical knowledge gained through experience 
and any actions planned or taken to improve complaint or civil rights programs of the 
agency with the goal of eliminating discrimination and retaliation in the workplace: 

During Fiscal Year 2011, there were no court cases involving allegations that arose 
under Federal anti-discrimination or whistleblower laws. There have been no such 
court cases since one filed in FY 2005 and voluntarily withdrawn in FY 2006. 

As reflected in the No FEAR Act data posting, which is included as attachment l, 
the number of EEO complaints filed remains low relative to the spike in complaint 
activity that occurred during the period that began in late FY 2007 and ran through 
fiscal year 2008. A common thread in the complaints filed during that period was a 
claim of alleged discriminatory action(s) involving compensation, pay and/or grade 
level. In FY 2009, FLRA expanded the grade structure of some of the most heavily 
populated positions at the agency. This produced resolution of a number of pending 
EEO complaints and appears generally to have r·educcd the level of employee 
dissatisfaction and EEO complaint activity. Also, beginning in FY 2009 and 
continuing during FY 2010 and FY 2011, the FLRA has engaged in active efforts to 
improve employee morale. Among other things, the FLRA increased 
communications between leadership and employees, engaged in a practice of greater 
transparency and collaboration with respect to decisions and actions that affect 
employees, and undertook various other activities to communicate appreciation of 
and respect for employees. Evidence that these measures have succeeded in 
improving employee morale was demonstrated when in 2010, the FLRA was 
recognized as the most improved small agency for that year by the Partnership for 
Public Service and American University Institute for the Study of Public Policy 
Implementation, in con.junction with the Best Places to Work in the Federal 
Government rankings they publish based on data collected by the Office of 
Personnel Management. The 2010 results were a dramatic improvement over the 
FLRA 's standing in the Best Places to Work rankings that were released in 2009, 
which was last among all the agencies for whom there were survey results. The 2011 
results showed continued improvement when the FLRA's standing in the Best 
Places to Work rankings rose to number 7 among small agencies from the number 
20 position that it had achieved in 2010. 

This improvement in morale is also reflected in the level of EEO complaint activi~· 
by employees. As noted earlier, EEO complaint activity spiked upward during a 
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period stretching from late FY 2007 into early FY 2009 but has fallen since then and 
remains low. 

FLRA plans to continue its efforts to maintain and improve employee morale. 

The FLRA provides notice and training to employees regarding rights relating to 
anti-discrimination and whistleblower laws. In addition to the No FEAR Act Notice 
currently posted on its intranet and internet sites, FLRA posts and disseminates a 
notice that informs all employees of the prohibition on employment discrimination 
based on race, color, religion, sex, national origin, age, disability, genetic 
information or retaliation and provides information on the procedure for instituting 
an EEO complaint. The FLRA issued an EEO program policy statement signed by 
the head of the Agency reaffirming the Agency's commitment to equal employment 
opportunity. During FY 2011, FLRA provided NoFEAR Act training for all 
employees. 

The FLRA consistently processes all EEO complaints that arise within the time 
frames established by the Equal Employment Opportunity Commission. 

Item 8. Any adjustment needed or made to the budget of'the agency to comply with its 
Judgment Fund reimburs.emen/ obligations: 

No adjustment was necessary or made. 

Item 9. The Agency's written plan developed in accordance with the NoFEAR Act to 
train its employees: 

Sec Attachment 3 . 
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Complaint Activity 

Number of Complaints Filed 

Number of Complainants 

Repeat Filers 

Complaints by Basis 

Note: Complaints can be 
filed alleging multiple 

Federal Labor Relations Authority 
No Fear Act Data 

Comparative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 
. 

1 2 4 2 

1 2 4 2 

0 0 0 0 

Comparative Data 
Previous Fiscal Year Data 

bases. The sum of the bases 2006 2007 2008 2009 
may not equal total 
comolaints filed. 
Race 0 0 31 1 
Color 0 0 0 1 
Religion 0 o. 0 1 
Reprisal 1 1 i 0 1 
Sex 0 1 : 2 1 
National Origin 0 0 1 1 
Equal Pay Act 0 0 3 0 
Age 0 2 1 1 
Disability 0 0 0 1 
Genetic information -- -- -- --
Non-EEO 0 o. 0 1 

Page I of I (J 

. 

2011. 
2010 thru 

9-30 

1 1 

1 1 

0 0 

. 

2011 
2010 thru 

9-30 

0 1 
0 1 
0 0 
1 0 
1 0 
0 1 
0 0 
0 1 
0 0 
0 D 
1 I) 
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Complaints by Issue 

Federal Labor Relations Authority 
No Fear Act Data 

Comparative Data 
Previous Fiscal Year Data 

2011 

Note: Complaints can 
be filed alleging 
multiple ;,;sues. The 
sum of the issues may 
not equal total 
comolaint5 filed. 

2006 2007 2008 2009 2010 thru 
9-30 

Appointment/Hi re 0 0 0 0 0 0 
Assignment of Duties 0 2 1 0 0 0 
Awards 0 1 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 

1 

Disciplinary Action 

Demotion i ~ I ]i 0 0 0 0 

Removal 0 0 0 0 0 O 
Suspension 0 O O O 0 O 
Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 . 0 O 
Evaluation Appraisal 0 1 0 0 0 . 0 

Sexual 
Medical Examination 
Pay (Including Overtime) 
Promotion/Non-Selection 
Reassianment 

Denied 
Directed 

Reasonable 
Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of 

0 0 
0 0 
0 2 
0 0 

0 0 
0 0 
0 0 

0 0 
0 0 
0 0 

0 0 0 0 
0 0 0 0 
3 0 0 0 
1 1 0 1 

0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 

Employment o 2 o o o o 

-T_i_m_e~an~d~A-tt_e_n_d_a_n_c_e~~+-~~~~~~_910-+-~~·-o-t-~~o=-+~~~o-1-~--'oc+-~~~~~: I, Training 2 O 0 O 

Other 0 0 1 1 
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• 
Processing Time 

I 

I ! 

Complaints pending ! 
during fiscal year 

Average number of 
days in investigation , 
staoe I 
Average number of I 
days in final action 

I 
I 

staae 
Complaint pending 
during fiscal year where 
heanng was requested 

I Average number of I 
days in investigation 
staoe 
Average number of 
days in final action 
staoe I 

• ·Complaint pending 
dunng fiscal year where 
hearing was not 
requested 

Average number of 
days in investigation 
staoe 
Average number of 
days in final action I 

staqe 
I 
I 

• 

Federal Labor Relations Authority 
No Fear Act Data 

Comparative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 

176 0 200 137 

42 38 0 55 
i 

' 

176 0 245 181.5 

42 38 0 0 
' 

' ' 

0 0 110 108 

I 
ol 0 0 55 
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2010 
2011~ 
thru I 

9-30 ' i 

22 194 

0 44 

0 0 

0 0 

22 194 

0 44 



• 
Complaints Dismissed 

by Agency 

Total Complaints 
D1sm1ssed by Agency 
Average days pending 
prior to dismissal 

Complaints Withdrawn by 
Complainants 

• 

• 

Federal Labor Relations Authority 
No Fear Act Data 

Comparative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 

0 0 0 2 

0 0 0 31.5 

Comparative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 

N/A 0 0 0 
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2011 
2010 thru 

9-30 

1 0 

' 

22 ol 

2011 
2010 thru 

9-30 

0 0 



• 
Total Final Actions 
Finding 
Discrimination 

Total Number 
Findinqs 
Without Hearina 
With Hearing 

Findings of 
Discrimination 
Rendered bv Basis 
Note: Complaints 
can be filed 
alleging multiple 
bases. The sum of 
the bases may not • equal total 
complaints and 
findinos. 
Total Number 
Findings 
Race 
Color 
Reliaion 
Reprisal 
Sex 
National Oriqin 
Equal Pay Act 
Aae 
Disability 
Genetic Information 

Non-EEO 

• 

Federal Labor Relations Authority 
No Fear Act Data 

Comparative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 
# % # % # O/o # O/o 

1 0 0 0 
0 0 0 0 0 0 0 0 
1 100 0 0 0 0 0 0 

Comparative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 

# O/o # % # O/o . # % 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
1 100 0 0 0 0 0 0 
0 0 0 0 0 0 ol 0 
1 100 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 ! 0 0 

. -- -- -- -- -- -- -- --
01 0 0 ! 0 Q! 0 0 0 
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2010 2011 thru 9·30 
# % # O/o 

0 0 
0. 0 0 0 
0 0 0 0 

2010 2011 thru 9-30 

# % # O/o 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 



• 
Findings of 
Discrimination 
Rendered bv Basis 

Findings After 
Hearing 
Race 
Color I 

Relio1on 
Reprisal 
Sex I 

National Ortain i 
Eaual Pav Act 
Aae 
Disabilitv 
Genetic Information 

Non-EEO 

• Findings of 
Discrimination 
Rendered bv Basis 

Findings Without 
Hearing 
Race 
Color 
Reliaion 
Reprisal 
Sex 
National Oria1n 
Equal Pay Act 
Aqe 
Disability 
Genetic Information 

Non-EEO 

• 

Federal Labor Relations Authority 
No Fear Act Data 

Comparative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 

# O/o # % # % # % 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
1 100 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
1 100 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
-- -- -- -- -- -- -- --
0 ' 0 0 0 0 0 0 0 

Comparative Data 
Previous Fiscal Year Data 

I 
I 2006 2007 2008 2009 
I 
I 

# % # % # O/o # % 
I 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 QI 0 0 0 
0 0 0 0 QI 0 0 0 
0 0 0 0 0 ' 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
-- -- -- -- -- -- -- --
o, 0 0 0 0 0 01 01 
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2011 
2010 thru 9-

"o 
# O/o # % 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

2011 
2010 thru 

9··30 
# O/o # % 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
o! 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 



• Findings of 
Discrimination 
Rendered by 
Issue 

# 
Total Number 
Findings 
Appointment/Hire 
Assignment of 
Duties 
Awards 
Conversion to 
Full-time 
Disciplinary 
Action 

Demotion 
Reprimand 
Suspension 
Removal 
Other 

• Duty Hours 
Evaluation 
Aooraisal 
Examination/Test 
Harassment 

Non-Sexual 
Sexual 

Medical 
Examination 
Pay (Including 
Overtimel 
Promotion/Non-
Selection 
Reassignment 

Denied 
Directed 

Reasonable 
Accommodation 
Reinstatement 
Retirement 
Termination 
Terms / Conditions 
of Emplovment 
Time and 
Attendance 
Training 
Other • 

Federal Labor Relations Authority 
No Fear Act Data 

Comparative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 

% # O/o # O/o # O/o 

0 0 0 0 0 0 0 0 

0 0 0 0 0 O' 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 oi 0 0 0 ol 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
' 

1 100 I 0 0 oj 0 0 0 

I 
ol 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 [I 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 ol 0 0 o. 
0 0 0 0 0 0 0 [I i 

' 0 0 0 0 0 0 0 01 

0 0 0 0 0 0 0 oi 
' 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
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2010 
2011 thru 

9-30 
# O/o # O/c1 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 ' 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 
o I 0 0 0 



• Findings of 
Discrimination 
Rendered by 
Issue 

# 
Findings After 
Hearing 
Appointment/Hire 

Assignment of 
Duties 
Awards 
Conversion to 
Full-time 
Disciplinary 
Action 

Demotion 
Reprimand 
Suspension 
Removal 
Other 

Duty Hours 
Evaluation 
Annraisal 
Examination/Test • Harassment 

Non-Sexual 
Sexual 

Medical 
Examination 
Pay (Including I 
Overtime) 
Promotion/Non-
Selection 
Reassignment 

Denied 
Directed 

Reasonable 
Accommodation 
Reinstatement 
Retirement 
Termination 
Terms I Conditions 
of Emolovment 
Time and 
Attendance 
Training 

• other 

Federal Labor Relations Authority 
No Fear Acl Data 

Comparative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 
% # % # % # O(o 

D I 
D D D D D D D 

D! D D D D D D D 

D D D D D D D D 

D D D D D D D D 

D D D D D D D D 

D D D D D D D D 

D D D D D D D D 
D D D D D D D DI 
D D D 0 0 0 0 0 
0 D 0 D 0 0 D D 
D D D 0 D D D D 
0 0 0 0 0 0 D D 

D 0 D 0 D D D D 

0 0 D D D D 0 0 
D D D D D D D D 
D D D D D D D D 
D D D D D D D D 

D D D D D D D D 

1 lDD D D D D D D 

D D D D D D D D 

D D' D D D D D D 
D D D D D D D D 
D D D 0 D D D D 

DI D D D D D 0 D 

D D D D Di D D D 
D 0 D D D D D D 
D D D 0 D D D D 

D D D D D D D D 

D D D D D D D1 D 

D D D D D D D D 
0 0 0 D 0 0 D D 
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2010 2011 thru !1-30 
# O/o # O/o 

D D D D 

D D D D 

D D D D 

D D D D 

D D D D 

D D D D 

D D D D 
D D D D 
0 0 0 0 
0 D D D 
D D D D 
D D D 0 

D 0 D 0 

D D D D 
D D D D 
D D DI D 
D D D D 

D D D D 

D D DI D 

D D D D 

D D D 0 
D 0 D D 
D D D 0 

D D D D 

D 0 D 0 
D D D D 
D D D D 

D D D D 

D 0 D D 

OJ 0 01 0 
D D Di D 



• 
Findings of 
Discrimination 
Rendered by 
Issue 

Findings Without 
Hearing 

Appointment/Hire 
Assignment of 
Duties 
Awards 
Conversion to 
Full-time 
Disciplinary 
Action 

Demotion 
Reprimand 
Suspension 
Removal 
Other 

• Duty Hours 
Evaluation 
Annraisal 
Examination/Test 
Harassment 

Non-Sexual 
Sexual 

Medical 
Examination 
Pay (Including 
Overtime) 
Promotion/Non-
Selection 
Reassignment 

Denied 
Directed 

Reasonable 
Aecom modation 
Reinstatement 
Retirement 
Termination i 

Terms I Conditions 
of Emolovment 
Time and 
Attendance 

• Training 
Other 

Federal Labor Relations Authority 
No Fear Act Data 

Comparative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 
# O/o # % # O/o # % 

I 
01 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 DI 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 oj 0 0 0 0 

0 0 0 0 ' 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 ol 0 

i 

ol 0 0 0 QI 0 0 0 
I 

0 0 0 0 • 0 0 0 0 
0 0 0 o: 0 0 0 0 
0 0 0 Di 0 0 0 0 

0 0 0 Oi 0 o! Q, 0 . 
0 0 0 oj 0 ol 0 oi 

I 
0 0 0 0 0 0 0 DI 
0 0 0 01 0 0 0 0 
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2010 2011 thru 9-30 
# O/o I # DA) 

0 0 ol 0 

0 0 0 0 

0 0 0 0 

0 0 O, 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 oi 0 

0 0 0 0 
0 0 Di 0 
0 0 0 0 

I 
0 0 01 0 

0 0 0 0 
0 0 0 0 
0 0 QI 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
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Pending Complaints 
Filed in Previous Fiscal 
Years by Status 

Total complaints from 
previous Fiscal Years 

Total Complainants 

Federal Labor Relations Authority 
No Fear Act Data 

'Comparative Data 
Previous Fiscal Year Data 

' 

2006 2007 2008 2009 

2 3 2 0 

1 1 2 0 

Number complaints pending 
Investigation 0 0 0 0 
Hearing 0 0 2 0 
Final Action 0 0 0 0 
Appeal with EEOC Office 
of Federal Operations 

2 3 0 0 

Complaint Comparative Data 
Investigations Previous Fiscal Year Data 

2006 2007 2008 2009 

Pending Complaints 
Where Invest1gat1ons 
Exceeds Required Time 
Frames 0 0 0 0 

Page JO of JO 

2011 
2010 thru 

9-30 

0 1 

0 1 

0 0 
0 0 
0 0 

0 1 

2011 
2010 thru1 

9-30 

0 0 

____) 





• 

• 

• 

FEDERAL LABOR RELATIONS AUTHORITY 

OFFICE OF THE EXECUTIVE DIRECTOR 
WASHINGTON, D.C. 

SUBJECT: EQUAL EMPLOYMENT OPPORTUNITY 

TABLE OF CONTENTS 

Cha ter 

Chapter I. General Provisions 

A. Purpose 
B. Cancellation 
c. Scope 
D. References 
E. Policy 
F. Responsibility 

Chapter II. Discrimination Complaint Procedures 

A. General Provisions for Processing Complaints 
B. Definitions 
c. Individual Complaint Procedure 
D. Mixed Cases 
E. Grievance Procedures 
F. Age Discrimination Complaint 
G. Class Complaint Procedures (see 29 CFR § 1614.204) 
H. Complaints Based on Physical or Mental Disability 
I. Complaints of Reprisal 

INSTRUCTION 

I FLRA 3700.lB 

Page No. 

I 
1 
2 
2 

6 

6 
7 
9 

16 
17 
17 
18 
21 
21 

J. Complaints Against the FLRA Chairman, the General Counsel, 
the EEO Director or an EEO Counselor 22 

K. Compliance with Settlement Agreements 22 
L. Complaints Alleging Violation of the Equal Pay Act 22 
M. Consolidation and Joint Processing of Complaints 

(see 29 CFR § 1614.606) 22 
N. Attorney's Fees and Costs (29 CFR § 1614.SOl{e)) 23 
0. Appeals to the Equal Employment Opportunity Commission 23 
P. Civil Actions (see 29 CFR §§ 1614.407-409) 24 
Q. Confidentiality 25 
R. Use of Official Time and Resources 26 

Alternative Dispute Resolution Plan for EEO Disputes 
Adden 



• 

• 

• 

dum 

FEDERAL LABOR RELATIONS AUTHORITY INSTRUC 

TION 

OFFICE OF THE EXECUTIVE DIRECTOR 

WASHINGTON, D.C. 
I FLRA 3700.lB 

SUBJECT: EQUAL EMPLOYMENT OPPORTUNITY 

CHAPTER I: GENERAL PROVISIONS 

A. PURPOSE: This Instruction sets forth the policies and procedures of the Federal 
Labor Relations Authority (FLRA) to promote and achieve equal opportunity in 
employment and personnel practices within the FLRA without regard to race, color, 
religion, sex, national origin, age, or physical or mental disability. In carrying out 
such purpose, all rights created by statute, regulation, collective bargaining agreeme:nt 
or case law for the exclusive representative of FLRA employees will be followed. 

B . CANCELLATION: This cancels FLRA Instruction, FLRA 3700. IA, issued April 11, 
1986. 

C. SCOPE: This Instruction applies to all employees of the FLRA and those individuals 
who apply for employment with the FLRA. 

D. REFERENCES: 

a. Executive Order 11478 of August 8, 1969, as amended; 

b. Public Law 88-352, Title VII of the Civil Rights Act of 1964, as amended (42 
U.S.C. § 2000(e)-16); 

·C. Public Law 93-ll2, The Rehabilitation Act of 1973, as amended (29 U.S.C. 
§§ 791 and 794(a)); 

d. Public Law 93-259, The Equal Pay Act of 1963, as amended (29 U.S.C. 
§ 206(d)); 

e. Public Law 93-259, Section 15 of the Age Discrimination in Employment Act 
of 1967, as amended (29 U.S.C. § 633(a)); 

f. The Equal Employment Opportunity Commission (EEOC) Federal Sector 
Complaint Procedures (29 C.F.R. Part 1614); and 
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DISTRIBUTION: All Offices OPI: EEO 

g. The EEOC Management Directive, MD-110 (November 9, 1999). 

E. POLICY: It is the policy of the FLRA to provide equal employment opportunity 
(EEO) for all persons; to prohibit discrimination in employment because of race, color, 
religion, sex, national origin, age or disability; to promote the full realization of EEO 
thrQugh a continuing affirmative program; and to resolve complaints at the earliest 
possible stage. This policy is an integral part of every aspect of the FLRA' s personnel 
management program and is intended to help resolve, overcome ancVor eliminate 
problems affecting employment of qualified applicants, the advancement and treatment 
of employees, and the delivery of program services to the public. While it is also the 
FLRA' s policy to prohibit discrimination in employment because of marital status, 
sexual orientation or political affiliation, redress for such alleged discrimination must 
be pursued through existing appeals procedures beyond the scope of this Instruction. 

F. RESPONSIBILITY: The responsibility for assuring that equal opportunity is realiz1~d 
within the FLRA rests with every employee. The following sets forth specific 
responsibilities for designated officials in discharging specific programmatic aspects of 
the FLRA' s EEO program . 

I. Chairman. The Chairman of the FLRA has the overall responsibility for the 
FLRA' s EEO program and shall: 

a. provide personal leadership in establishing, maintaining and carrying out 
a continuing affirmative prograrn designed to promote equal opportunity 
for all employees and all applicants for employment in every aspect of 
the FLRA' s policies and practices; 

b. provide sufficient resources to carry out a positive, innovative and 
continuing EEO program; and 

c. annually review the EEO program to ensure that its direction, capability 
and results are consistent with the stated equal employment opportun:ity 
goals of the FLRA. 

2. Director. EEO Affirmative Action Program. 

The Director of Human Resources is delegated the authority to maintain a 
continuing affirmative action program to promote equal employment 
opportunity. FLRA's EEO Affirmative Action Program Director shall report 
directly to the Chairman and develop and implement affirmative plans that: 

-2-
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I. communicate the Agency's EEO policy and program to all sources of job 
candidates; 

2. work with Agency managers to develop solutions to problems of 
recruitment, training, employee utilization, and career advancement with 
other individuals within the FLRA; 

3. train managers and supervisors to ensure their understanding and 
implementation of the EEO affirmative program; 

4. collect and maintain accurate employment information on the race, 
national origin, sex and handicap( s) of its employees to use in studies 
and analyses which contribute affirmatively to achieving the Agency's 
EEO objectives; and 

5. periodically evaluate the sufficiency and responsiveness of the Agency 
Affirmative Action Program and report findings and recommendations to 
the Chairman. 

Director. Equal Emplovment Opportunitv Complaints (EEO). 

The EEO Director is delegated the authority for managing the FLRA' s equal 
employment opportunity complaints programs. The EEO Director shall report 
directly to the Chairman concerning EEO matters, and shall: 

a. 

b. 

c. 

d. 

e . 

develop and implement operating guidelines and instructions for the 
FLRA's EEO complaints programs; 

make written materials available to all employees and applicants in 
every FLRA location concerning all established EEO complaints 
programs and the administrative and judicial procedures available to 
them, and post the names and business telephone numbers of all EEO 
counselors at every FLRA location; 

develop EEO complaints reports, as required; 

manage the EEO counseling process, and incorporate alternative dispute 
resolution (ADR) procedures wherever deemed appropriate, to attempt 
to resolve matters at the earliest possible stage and to provide a workable 
process of investigations, dispute resolutions, hearings, as necessary, 
and final decisions; 

participate with the EEO Affirmative Action Director and other public 
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4. 

5 . 

• 

f. 

g. 

and private sector employees, groups, and organizations in cooperative 
action to improve employment opportunities for all groups; 

evaluate periodically the sufficiency and responsiveness of the EEO 
complaints program and report findings with recommendations to the 
Chairman; 

evaluate the effectiveness of the FLRA' s non-EEO programs and 
procedures, including general personnel management, the Selective 
Pfacement Program, the Upward Mobility Program, etc., for factors 
which may impede EEO progress, and propose appropriate corrective 
measures; 

h. participate with the EEO Affirmative Action Director in developing 
solutions to problems of recruitment, training, employee utilization, and 
career advancement with other individuals within the FLRA, including 
the communication of FLRA' s EEO complaints policy to all sources of 
job candidates and solicitation of recruitment assistance from those 
sources on a continuing basis, and the evaluation and training of 
managers and supervisors to ensure their understanding and 
implementation of the EEO complaints policy and program; 

i. ensure that the FLRA makes reasonable accommodation to the religious 
needs of all employees and applicants when such accommodations can 
be made without undue hardship on the FLRA' s business; 

J. when authorized by the Chairman, make the final decision on complaints 
of discrimination, and order such corrective measures as considered 
necessary; and 

k. when not authorized to make the final decision for the Chairman 
concerning issues on complaints of discrimination, review the record of 
a complaint before the final decision is made, and make such 
recommendations to the Chairman, as appropriate. 

Equal Employment Opportunity Counselors. EEO counselors are selected by 
the EEO Director. They make informal inquiries and seek solutions to informal 
complaints. EEO duties and responsibilities are collateral duties which are 
performed in addition to a counselor's regular duties. EEO counselors shall 
receive a minimum of 32 hours of appropriate training prior to assuming their 
counseling responsibilities, and shall receive a minimum of 8 hours of training 
annually. 

Equal Employment Opportunity Investigators. EEO investigators, including 
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6. 

contract investigators where appropriate., are selected by the EEO Director and 
are responsible for timely investigating formal complaints of discrimination 
submitted by employees or applicants of the FLRA. EEO investigators shall 
receive a minimum of 32 hours of appropriate training prior to performing EEO 
complaint investigations, and shall receive a minimum of 8 hours of training 
annually. 

Managers and Suoervisors. All managers and supervisors are responsible fo:r 
promoting and implementing the FLRA' s EEO program in their organizational 
units. They shall: 

a. keep informed of all EEO program policies and procedures; 

b. comply with FLRA EEO policy as set forth in this Instruction; 

c. ensure that employees working as collateral-<luty EEO Counselors are 
provided an adequate amount of time to carry out their counseling 
responsibilities in a timely manner; 

d. provide all employees and applicants equal opportunity within the merit 
system in employment, development, career advancement, and treatment 
in their areas of responsibility; 

e. consult with the FLRA Director of Human Resources and/or the EEO 
Director on personnel management decisions with EEO implications; 

f. provide an atmosphere free from discrimination; 

g. make reasonable accommodation to the religious needs and to the 
known physical or mental limitations of employees and applicants; and 

h. cooperate with EEO Counselors and/or EEO Investigators in carrying 
out their EEO responsibilities. 

7. Employees. Employees shall: 

a. 

b. 

c . 

keep informed of all EEO program policies and procedures which affect 
their performance on the job; 

cooperate with supervisors and managers in carrying out their 
responsibilities in the EEO Program; 

comply with FLRA EEO policy as set forth in this Instruction; 
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d. 

e. 

CHAPTER II: 

provide equal treatment of all individuals with whom they are in 
contact while in the performance of their official duties; and 

cooperate with EEO Counselors and/or EEO Investigators in carrying 
out their EEO responsibilities. 

DISCRIMINATION COMPLAINT PROCEDURES 

A. General Provisions for Processing Complaints. 

1. Coverage. This chapter covers individual and class complaints of employment 
discrimination and retaliation, prohibited by Title VII, as amended, made by 
employees, former employees, and applicants who believe they have been 
discriminated against because of race, color, religion, sex, national origin, age, 
disability, and/or complaints of reprisal, as described below: 

a. Race. Color. Religion. and National Origin. Allegations of 
discrimination filed by members of minority or majority groups and 
allegations of failure to accommodate religious needs. 

b . Sex. Allegations of sex discrimination, including sexual harassment and 
sex-based wage claims, filed by either women or men. 

c. Age. Allegations of age discrimination filed by persons who were at 
least 40 years of age when the action complained of took place. (See 
29 C.F.R. § 1614.201). 

d. Disability. Allegations of discrimination based on physical or mental 
impairment, including alleged failures to make reasonable 
accommodations. (See 29 C.F.R. § 1614.203). 

e. Reprisals. Coercion or Intimidation. Allegations of reprisal, coercion, 
or intimidation made in connection with: (a) opposing employment 
discrimination; (b) seeking EEO counseling; (c) having filed a complaint 
of discrimination on grounds of race, color, religion, sex, national 
origin, physical or mental disability, or age; or (d) having participated in 
the complaint process. (See Paragraph I below). 

2. Effect of Regulations. This Instruction is intended to supplement the 
procedures found in 29 C.F.R. Part 1614 and in EEOC MD-110. Employee:s 
are advised to consult these resources as well as this Instruction. In the event 
there is a conflict between the provisions of this Instruction and the applicable 
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OFFICE OF THE CHAIRMAN 

UNITED STATES OF AMERICA 

FEDERAL LABOR RELATIONS AUTHORITY 
1400 K STREET N.W. • WASHINGTON, D.C. 20424 

(2112) 218-7900 FAX: (202) 482-6778 

www.FLRA.gov 

EEO PROGRAM POLICY STATEMENT 

The purpose of this statement is to reaffirm the commitment of the Federal Labcir Relations 
Authority (FLRA) that equal employment opportunity will be available to all employees ancl applicants 
without regard to race, color, religion, sex, national origin, age, dlsablllty, genetic information, marital 
status, sexual orientation or political affiliation. The FLRA's commitment to equal employment 
opportunity extends to all employment programs, practices and decisions including, but not limited to, 
those affecting: recruitment and hiring, promotion, transfers and reassignment, training and career 
development, employment benefits, discipline and separation. 

In keeping with its commitment to equal employment opportunity, it is the policy of the FLRA to 
prohibit discrimination in employment that is based on race, color, religion, sex, national origin, age, 
disaoility, genetic information, marital status, sexual orientation or political affiliation. Further, it is the 
policy of the FLRA that in employment matters all employees and applicants will have the opportunity 
to compete on a fair and equal basis without regard to race, color, religion, sex, national origin, age, 
disability, genetic information, marital status, sexual orientation, or political affiliation. 

Be assured that managers at all levels of the FLRA share both this commitment to upholding 
equal employment opportunity within the agency and the responsibility for enforcing equal employment 
opportunity program requirements. 

In the interest of preventing employment discrimination, workplace harassment will not be 
tolerated. Allegations of such harassment will be promptly investigated, and where substantiated, 
appropriate action will be taken. 

All employees and applicants are free to exercise their rights under the statutes that provide for 
equal employment opportunity and prohibit employment discrimination in Federal employment. 
Reprisal against anyone for having engaged in activity protected by those statutes will not bl! tolerated. 

Complaints of discrimination based on race, color, religion, sex, national origin, age, disability, 
genetic information, or reprisal for protected activity will be processed in accordance with FLRA's 
discrimination complaints procedures. Information regarding the FLRA's equal employment opportunity 
(EEO) discrimination complaints procedures is set forth in FLRA Instruction 3700.lB, which is posted on 
the FLRA's intranet site. Information regarding this process may also be obtained by contacting the 
FLRA's Director of EEO Complaints, Bridget Sisson (202-218-7919). 

Complaints of discrimination based on marital status, sexual orientation, or political affiliation 
should be pursued through the complaint process administered by the U.S. Office of Special Counsel 
(OSC). Information regarding this process can be found on OSC's website at www.osc.gov 

July 14, 2011 

http://www.osc.gov
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WE1~£': 
NO FEAR ACT NOTICE 
On May 15, 2002, Congress enacted the "Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002,n which is 

now known as the No FEAR Act. One purpose of the Act is to "require that Federal agencies be accountable for violations of 

antidiscrimination and whistleblower laws." Public Law 107-174, Summary. In support of this purpose, Congress found that "agencies 

cannot be run effectively if those agencies practice or tolerate discrimination." Public Law 107-174, Title I, General Provisions, section 

101(1). 

The Act also requires this agency to provide this notice to Federal employees, former Federal employees and applicants for Federal 

employment to inform you of the rights and protections available to you under Federal antidiscrlmination and whistleblower protection 

laws. 

Antidiscrimination Laws 
A Federal agency cannot discriminate against an employee or applicant with respect to the terms, conditions or privileges of 

employment on the basis of race, color, religion, sex, national origin, age,. disability, marital status or political affiliation. Discrimination 

on these bases is prohibited by one or more of the following statutes: 5 U.S.C. 2302(b)(l), 29 U.S.C. 206(d), 29 U.S.C. 531, 29 U.S.C. 

633a, 29 U.S.C. 791 and 42 U.S.C. 2000e-16. 

If you believe that you have been the victim of unlawful discrimination on the basis of race, color, religion, sex, national origin or 

dlsability, you must contact an Equal Employment Opportunity (EEO) counselor within 45 calendar days of the alleged discriminatory 

action, or, in the case of a personnel action, within 45 calendar days of the effective date of the action, before you can file a formal 

complaint of discrimination with your agency. See, e.g., 29 CFR 1614. If vou believe that you have been the victim of unlawful 

discrimination on the basis of age, you must either contact an EEO counselor as noted above or give notice of intent to sue to the Equal 

Employment Opportunity Commission (EEOC) within 180 calendar days of the alleged discriminatory action. If you are alleging 

discrimination based on marital status or political affiliation, you may file a written complaint with the U.S. Office of Spe,:ial Counsel 

(OSC) (see contact information below). In the alternative (or in some cases, in addition), you may pursue a discrimination complaint by 

filing a grievance through your agency's administrative or negotiated grievance procedures, if such procedures apply and are available. 

Whistleblower Protection Lav.'s 
A Federal employee with authority to take, direct others to take, recommend or approve any personnel action must not 1Jse that 

authority to take or fail to take, or threaten to take or fail to take, a personnel action against an employee or applicant because of 

disclosure of information by that individual that is reasonably believed to evidence violations of law, rule or regulation; 9ross 

mismanagement; gross waste of funds; an abuse of authority; or a substantial and specific danger to public health or safety, unless 

disclosure of such information is specifically prohibited by law and such information is specifically required by Executive Order to be 

kept secret in the interest of national defense or the conduct of foreign affairs. 

Retaliation against an employee or applicant for making a protected disclosure is prohibited by 5 U.S.C. 2302(b){8). If you believe that 

you have been the victim of whistleblower retaliation, you may file a written complaint (Form OSC-11) with the U.S. Office of Special 

Counsel at 1730 M Street NW., Suite 218, Washington, D.C. 20036-4505 or online through the OSC Website http://www.osc.gov. 

Retaliation for Engaging in Protected Activity 
A Federal agency cannot retaliate against an employee or applicant because that individual exercises his or her rights under any of the 

Federal anti discrimination or whistleblower protection laws listed above. If you believe that you are the victim of retaliation for 

engaging in protected activity, you must follow, as appropriate, the procedures described in the Antidiscrimination Laws and 

Whistleblower Protection Laws sections or, if applicable, the administrative or negotiated grievance procedures in order to pursue any 

legal remedy. 

Disciplinary Actions 
Under the existing laws, each agency retains the right, where appropriatE!, to discipllne a Federal employee for conduct that is 

inconsistent with Federal Antidiscrimination and Whistleblower Protection Laws up to and including removal. If OSC has initiated an 

investigation under 5 U.S.C. 1214, however, according to 5 U.S.C. 1214(f), agencies must seek approval from the Special Counsel to 

discipline employees for, among other activities, engaging in prohibited n~taliation. Nothing in the No FEAR Act alters existing laws or 

permits an agency to take unfounded disciplinary action against a Federal employee or to violate the procedural rights of a Federal 

employee who has been accused of discrimination. 

317/2012 I I :54 AM 
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Additional Information 
For further information regarding the No FEAR Act regulations, refer to 5 C:FR part 724, as well as the appropriate offices within your 

agency (e.g., EEO/civil rights office, human resources office or legal office). Additional information regarding Federal antidiscrimination, 

whistleblower protection and retaliation laws can be found at the EEOC website http://www.eeoc.gov and the OSC Websit,~ at 

http.osc.gov. 

Existing Rights Unchanged 
Pursuant to section 205 of the No FEAR Act, neither the Act not this notice creates, expands or reduces any rights otherwise available 

to any employee, former employee or applicant under the laws of the United States, including the provisions of law specified in 5 U.S.C. 

2302(d) . 

317/2012 11 :54 AM 
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OFFICE OF THE CHAIRMAN 

UNITED STATES OF AMERICA 

FEDERAL LABOR RELATIONS AUTHORITY 
1400 K Street, NW 

WASHINGTO,, D.C. 20424-0001 

ANTI-HARASSMENT POLICY 

The Equal Employment Opportunity (EEO) laws that apply to Federal sector employment, i.e., 
Title VII of the Civil Rights Act, the Age Discrimination in Employment Act, the Equal Pay Act, 
the Rehabilitation Act, and the Genetic Information Nondiscrimination Act, prohibit employment 
discrimination based on race, color, sex, religion, national origin, age, disability, and 9enetic 
information. These EEO laws also prohibit retaliation for EEO activity. Additionally, the 
prohibited personnel practices provisions contained in 5 U.S.C. § 2302 prohibit employment 
discrimination based on marital status and political affiliation and conduct that does not 
adversely affect the performance of an employee or the performance of others. Executive 
Order 13087 prohibits discrimination based on sexual orientation. 

In furtherance of the objective of preventing employment discrimination, it is the policy of the 
FLRA to maintain a work environment free from harassing conduct Consistent with this policy, 
the FLRA will not tolerate harassing conduct by anyone in the workplace. In addition, 
harassment of anyone on a basis that is protected from discrimination by EEO laws may violate 
law and may subjec:t the Agency and/or the individual harasser to liability for any such unlawful 
conduct. Harassment can be sexual or non-sexual in nature. Harassment is defined as any 
unwelcome verbal or physical conduct based on any characteristic protected by law when: 

• The conduct can reasonably be considered to adversely affect the work environment, or 

• 

An employment decision affecting the employee is based on the employee's acceptance or 
rejection of such conduct. 

Forms of harassment include, but are not limited to: 

1. Verbal: derogatory, provocative, insulting, threatening or suggestive statements, 
innuendoes, epithets, slurs, jokes, or sounds; 

2. Visual/Non-verbal: derogatory posters, cartoons, or drawings; suggestive objects or 
pictures; graphic commentaries; leering; or obscene gestures; 

3. Physical: unwanted physical contact including touching: interference with an individual's 
normal work movement; or assault; and 

4. Other: engaging in or threatening reprisal as a ri~sult of a negative response to 
harassment. 

Additionally, sexual harassment includes unwelcome sexual advances, requests for sexual 
favors, or any other visual, verbal, or physical conduct of a sexual nature when: 

1. Submission to the conduct is made either implicitly or explicitly a condition of the 
individual's employment: 

2. Submission to or rejection of the conduct is used as the basis for an employment 
decision affecting the harassed employee; or 

3. The harassment ~1as the purpose or effec1 of unreasonably interfering with the 
employee's work performance or creating an environment tha1 is intimidating, hostile or 
offensive to the employee. 

P::igc I of2 



• 

• 

• 

Not all harassment amounts to a violation of the EEO laws. Generally, harassment must be 
severe or pervasive to constitute a violation of law. However, in the interest of st1)pping 
harassment before it becomes a violation of the EEO laws. the FLRA prohibits not only unlawful 
harassment but all harassing conduct. Accordingly, derogatory. insensitive, abusive, or 
otherwise inappropriate behavior that is based on personal characteristics protected by anti
discrim1nation laws will not be tolerated regardless of whether it is of a nature or degree that 
would violate law. 

Each employee must exercise his or her own good jud9ment to avoid engaging in conduct that 
may be perceived by others as harassment. Any employee who believes that s/he is subjected 
to harassment should report it immediately to a supervisor or management official, an EEO 
counselor, a Human Resources representative, or the Inspector General. Failure lo repo1i such 
conduct in a timely manner and afford the Agency the ()pportunity to take corrective action may 
jeopardize any claim that the Agency is responsible for objectionable conduct. 

No employee in this Agency is exempt from this policy. Therefore, no one should allow an 
inappropriate situation to continue by not reporting il, regardless of who is creating that 
situation. 

In response lo every claim reported, the Agency will conduct a prompt, thorough and impartial 
investigation and take appropriate corrective and preventative action(s) to include, if warranted, 
discipline against anyone engaging in harassment. The confidentiality of anyone who brings a 
claim of harassment or provides information regarding such claims will be protected to !he 
extent possible. Employees who make harassment claims andlor participate in investigations 
regarding such claims will not be retaliated against in any way . 

The process outlined above is separate from, and in addition lo, the EEO complaint and other 
proceedings available for addressing allegations of employment discrimination. In particular, 
using the process described in this policy to report a claim of harassment does not satisfy any 
requirement for filing an EEO complaint or delay time~ limits for initiating an EEO complaint. 
Anyone who wants to pursue an EEO complaint alleging workplace harassment based on race, 
color, sex, religion, national origin, age, disability, and genetic information that violates law must 
do so separately and file an EEO complaint in addition to reporting the alleged harassment 
under this policy. 

For your information, any person wishing to initiate an EEO complaint must contact an EEO 
counselor within 45 days from the date of the alleged discriminatory action, the effective cJate of 
a personnel action alleged to be discriminatory or the date !he person knew, or reas1:)nably 
should have known, of the alleged discriminatory action. 

July 29. 2010 
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CHAPIERI. GENERAL 

Purpose. This Instruction sets forth the FLRA's policy and processes for dealing with 

employee misconduct and/or poor perfonnance, and for furloughing employees for 30 days or 
less because of lack of work or funds. 

Cancellation. This Instruction supersedes FLRA Instructions No. 3810.1, Employee 
Discipline, dated February 13, 1986, and No. 3830.1, Adverse and Perfonnance Based 
Actions, dated February 19, 1986. 

Scope. 

1. The fonnal disciplinary and adverse actions described in this Instruction provide the 
tools and procedures for managers to apply in administering employee discipline. 
Employees who are covered by Chapters II and llJ of this Instruction generally fit into 
two categories: 

(a) Those who commit serious or repeated acts of misconduct that are 
unacceptable in the work place and that would cause a loss of efficiency if 

allowed to continue; and 

(b) Those who fail to meet perfonnance expectations. (Note: Procedures set 
forth in this Instruction are optional for performance-based problems. 5 CFR 

432 procedures established specific:ally for perfonnance-based actions are set 
forth in FLRA Instruction 3430.2A) 

2. Actions covered by this Instruction include: 

(a) Reprimands; 

(b) Suspensions; 

( c) Reductions in grade or pay; 

( d) Furloughs of 30 days or less; and 

( e) Removals. 

3. This Instruction does not apply to: 

(a) Suspensions for National Security under 5 U.S.C. 7532; 
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(b) Reductions-in-Force under 5 U.S.C. 3502; 

( c) Reduction in grade back to the grade previously held of a new manager or 
supervisor who fails to successfully complete the one-year probationary 
period under 5 U.S.C. 3321(a)(2); 

( d) An action initiated by the Office of the Special Counsel under 5 U .S.C. 
1215 or actions against Administrative Law Judges under 5 U.S.C. 7521; 
and 

( e) Removal during a probationary or b'ial period, or during a temporary or 
time-limited appointment. 

D. Applicability. This Instruction applies to all FLRA employees in excepted and competitive 
General Schedule positions. It does not apply to employees serving under a temporary or time
limited appointment. With the exception of Chapter 4, Furloughs of 30 Days or Less, it does 
not apply to those who are in a probationary or trial period. For employees in the bargaining 
unit, if any part of this Instruction is in conflict with the collective bargaining agreement, the 
agreement applies. 

E. Policy. The Agency's policy is that: 

I. Supervisors will timely identify and take appropriate action to notify employees of 
conduct and/or performance problems in order to correct the problem using informal 
processes such as counseling, training, and closer supervision. 

2. If good faith efforts to resolve the problem informally fail, or ifthe problem is so severe 
that informal resolution is impractical, supervisors will apply discipline consistently and 
appropriate to the situation. 

3. FLRA will attempt other means of avoiding costs in times of temporary budget 
shortfalls or mission lags so that furloughing employees is a last resort to 
accommodate the temporary deficit. 

F. References. 

I. Title 5 United States Code (U.S.C.) Chapter 75, Adverse Actions; 

2. Title 5 Code of Federal Regulations (CFR) Part 752, Adverse Actions; 

3 . FLRA Instruction No. 3771, Administrativt: Grievance System; 
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4. FLRA/UAE Collective Bargaining Agreement; 

5. FLRA Instruction No. 3430.2A, dated August 19, 1998, General Schedule 

Performance Management Plan; and 
6. FLRA Instruction 3431.2, dated October I,. 1996, Performance Management for the 

Senior Executive Service. 

G. Definitions. 

1. Adverse action refers to suspensions for more than 14 days, reductions in grade or pay, 
furloughs for 30 days or less, and removals. 

2. Current continuous employment means a period of employment immediately 
preceding a suspension action in the same or similar position without a break in 
Federal civilian employment ofa workday. 

3. .Qiu: means calendar day. 

4. Disciplinarv action refers to reprimands and suspensions of 14 days or less. 

5. Employee, for purposes of Chapters 2 and 3, means: 

a. An individual in the competitive service who: 

(I) is not serving a probationary or trial period under an initial 

appointment; and 

(2) has completed one year or current continuous employment under other 
than a temporary appointm<mt limited to one year or less. 

b. A preference eligible in the excepted service who has completed one year 
of curren~ continuous employment in the same or similar positions. 

c. An individual in the excepted service other than a preference eligible who: 

(I) 

(2) 

is not serving a probationary or trial period under an initial 
appointment pending conversion to the competitive service; or 

has completed two years of current continuous service in the same or 
similar positions on other than a temporary appointment limited to two 
years or less . 

5 



• 

• 

• 

6. Furloui:h means placing an employee in a temporary status without duties or pay 
because of lack of work or funds or other non-disciplinary reason. 

7. Grads: means a level of classification under a position classification system. 

8. Indefinite suspension means the placing of an employee in a temporary status without 
duties and pay pending investigation, inquiry, or other agency action. The indefinite 
suspension continues to an indeterminate period of time and ends with the occurrence 
of the pending conditions set forth in the notice of action which may include the 
completion of any subsequent administrative: action. 

9. Pay means the rate of basic pay that is fixed by law or administrative action for 
the position held by the employee. 

I 0. Prefurence eligible means veterans, spouses, widows, or mothers who meet the 
definition of"preference eligible" in 5 U.S.C. 2108. Preference eligibles are entitled to 
have 5 or I 0 points added to their earned scores on a civil service examination, and are 
accorded a higher retention standing in reduction-in-force. Preference does not apply 
to in-service placement actions such as promotions. 

11. Reprimand is a formal memorandum -- the least severe fonn of formal discipline for a 
first or relatively minor offense - that remains in the employee's Official Personnel 
Folder (OPF) for an established period of at least one, but no more than three, years. 
Reprimands may be expunged before their 1~xpiration dates if the appropriate 
supervisor determines they should be expunged or the employee leaves the FLRA, 
whichever comes first. 

12. Susoensjon means placing the employee, for disciplinary reasons, in a temporary 
status without duties and pay. 

CHAPTER II. DISCIPLINARY ACTIONS; 
REPRIMANDS AND SUSPENSIONS OF 14 DAYS OR LESS 

A. Standard for Action. FLRA may reprimand an employee or suspend an employee for 14 
days or less under this Chapter only for such cause as will promote the efficiency of the service. 

B. Procedures. 

I. Supervisozy responsibilities before taking action 

a . In cases of employee misconduct or poor performance, supervisors should 
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b. 

c. 

d. 

e. 

consider the facts surrounding the circumstances carefully to ensure that fomml 
action is warranted. This can include having a discussion with the employee 
and the employee's representative, if any. 

The supervisor or designated FLRA representative should carefully document 
in writing the facts surrounding the offense. This documentation may take th1! 
form of a written memorandum or other internal document or may be reflected 
in the written reprimand or notice of proposed action that sets forth the reasons 
for the proposal. 

In choosing the appropriate penalty, the supervisor should consider how he/she 
has treated similar instances of misc:onduct and/or poor performance in orde:r to 
apply discipline consistently. Supervisors also must consider the Douglas 
Factors that are set forth herein as Appendix A. 

If the supervisor, after discussion with the Human Resources Division (HRD), 
determines that formal action is not required, management should document the 
occurrence and the reasons for the decision in a memorandum for record. 1be 
memorandum is not filed in the employee's OPF, but is retained in a separate 
agency file in case the problem continues or recurs within a one year period. 
Copies of the memorandum should be provided to the employee or the 
employee representative, ifthe employee designates a representative . 

When the supervisor, in close coordination with the HRD, decides that formal 
discipline is warranted, he or she prepares appropriate notice -- which, for a 
reprimand, is a notice of reprimand; and, for a suspension from duty without 
pay for up to fourteen days, is a notice of proposed action. 

2. Employee entitlement. 

a. An employee reprimanded under this Chapter is entitled to a written reprimand 
that provides both specific information regarding the offense that is the basis for 
the reprimand and the length of tim<: (one to three years) that the reprimand will 
remain in the employee's OPF. 

b. An employee suspended under this Chapter is entitled to: 

(I) Notice of the proposed susoension The written notice shall inform the 
employee of the nature of the offense in enough detail that the employee 
can respond to the charges. It informs the employee of the specific 
duration of the advance notice period, of the proposed suspension, and 
of his or her right to review the material that is relied upon to support 
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(2) 

(3) 

(4) 

the reasons for the action given in the notice. 

Representation. An employee whose suspension is proposed is entitled 
to be represented by an attorney or other representative. FLRA may 
disallow an employee's representative ifthe representative's activitit:s 
would cause a conflict of interest or position, or if release from his or 
her official position would give rise to unreasonable costs or whose 
priority work assignments preclude his or her release. 

Employee answer. The employee will be given a reasonable time to 
answer a proposal of suspension, but not less than 24 hours. The 
answer may be presented orally, in writing, or both ways, and may 
include affidavits and other documentary evidence in support of the 
answer. If an employee makes only an oral response, the FLRA 
representative to whom the employee responds summarizes the points 
made by the employee and provide a copy of the summary to the 
employee or the employee's representative, ifthe employee designates 
a representative. 

FLRA decision The employee will be given a timely written decision. 
In arriving at its written decision, FLRA may consider only the charges 
specified in the notice of proposed suspension and will consider any 
response made by the employee or the employee's representative to 
the designated FLRA representative. The FLRA decision will be to 
impose either the proposed penalty, a lesser penalty, or no penalty at 
all. FLRA will deliver the notice of decision to the employee or the 
employee's representative, ifthe employee designates a representative, 
at or before the time the action is to be effective. 

C. Introduction of Medical Evidence. 

I. If the employee wishes FLRA to consider any medical problem which 

2. 

contributed to the conduct or performance problem, the employee will be given a 
reasonable time to provide medical documentation in accordance with the applicable 
provisions of 5 CFR Part 339. Whenever possible, the employee will provide the 
medical documentation within the time limits allowed for the response to the proposed 
action. 

After its review of medical evidence, FLRA is authorized by 5 CFR 339.301 - 304 to 
offer an agency-sponsored medical examination. In this case, FLRA will name the 
physician and pay for the costs associated with the examination. If FLRA determines 
that an agency-sponsored examination is m:cessary to make an informed decision 
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D. 

E. 

regarding the proposed action, FLRA will notify the employee in writing of the reasons 
for requiring the examination and the consequences ifthe employee fuils to comply. 

Employee Right to File a Grievance. Employees may not grieve a proposed disciplinary 
action. Employees against whom formal disciplinary action, including a reprimand, is affected 
may file a grievance. UAE bargaining unit members who are disciplined under this Chapter 
under circumstances that fall within the scope of the collective bargaining agreement may file a 
grievance using the procedures set forth in the FLRA/UAE Agreement only. Non-bargaining 
unit employees must use the FLRA Administrative Grievance Procedure that is set forth in 
FLRA Instruction No. 3 771. 

Agency Records. 

I. FLRA will maintain copies of the written summary of the investigation of misconduct, if 
any, or instances of poor performance; the notice of proposed action; the summary of 
the employee's oral response and/or the employee's written response; the notice of 
decision; and any other material documenting the action in an Agency disciplinary ac:tion 
file maintained in the HRD. 

2. Reprimands will state the duration (from one to three years) in which the 
reprimand will remain a part of the Employee's Official Personnel Folder (OPF). 
Reprimands are temporary documents and, as such, are filed on the left side of the 
OPF. Reprimands must be removed from the OPF at the expiration date, at the time 
the employees leaves FLRA, if the supervisor decides before the scheduled expiration 
date that the record should be expunged, or if the reprimand is canceled due to an 
employee grievance or complaint. 

3. Suspensions are documented by Standard Forms (SFs) 50, which are permanent 
records filed on the right side of the employee's OPF. Suspension SFs 50 are 

removed from the OPF only if the action is canceled or the suspension is 
mitigated due to an employee grievance or complaint. 

CHAfTER III. ADVERSE ACTIONS: REMOVAL. REDUCTION IN GRADE. PAY. Ml! 

A. 

SUSPENSION FOR MORE THAN 14 DAYS 

Standard for Action. FLRA may remove an employee from Federal service, reduce an 
employee in grade and/or pay, or suspend the employee for more than 14 days for misconduct 
or poor performance under this Chapter only for suc;h cause as will promote the efficiency of 
the service . 
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Procedures. 

I . Supervisory responsibilities before takini; action. 

a. In cases of employee misconduct or poor performance, supervisors must gather 
and consider the facts surrounding the circumstances carefully to ensure that 
formal action is warranted. 

b. The supervisor or designated FLRA representative must carefully 
document in writing the facts surrounding the offense or the instances of poor 
performance. This documentation may take the form of a memorandum or 
other internal document, or a letter of proposed action that sets forth the 
reasons supporting the proposal. 

c. In choosing the appropriate penalty, the supervisor should consider how 
he/she has treated similar instances of misconduct and/or poor performance in 
order to apply discipline consistently. Supervisors also must consider the 
Douglas Factors that are set forth herein as Appendix A. 

d. 

e. 

Supervisors should coordinate with the HRD to determine if this Instruction 
provides the appropriate processes for taking action on a performance 
problem. Examples of reasons that a supervisor would choose this process 
include: a situation that involves both poor performance and misconduct, and a 
situation in which the supervisor wishes to use a history of performance 
problems that extend back beyond one year. If a supervisor takes a 
performance-based action under this Chapter, the supervisor must consider 
whether the employee has had appropriate notice of performance deficiencies 
and a reasonable opportunity to improve the deficiencies before he/she 
proposes an adverse action. As mentioned in the example above, and different 
from performance-based actions taken under 5 CFR 432, management can 
consider performance deficiencies that occurred further back than one year 
from the notice period. Although a supervisor is not required to provide a 
fonnal opportunity period to improve performance under this Chapter, 
he or she must be prepared to prov1~ that the employee had appropriate notice 
and to justify the action before a third party under the higher "preponderance" 
standard of evidence rather then the' "substantial" standard applied to actions 
taken under 5 CFR 432. 

If the supervisor, in discussion with the HRD, determines that formal action iis 
not required, management should document the occurrence and the reasons for 
the decision in a memorandum for record. The memorandum is not filed in the 
employee's OPF, but is retained in a separate agency file in case the problem 
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f. 

continues or recurs. Copies of the memorandum should be provided to the 

employee or the employee's representative. 

When the supervisor, in close coordination with the HRD, decides that adve:rse 
action is warranted, he or she prepares a notice of proposed action. 

2. Employee entitlement. 

a. Notice ofprqposed actiqn. The employee against whom an adverse action is 
being considered has the right to a v;ritten notice of proposed action at least 30 

days before the action will be effect(:d. The notice will explain the offense in. 
enough detail that the employee can respond to the charges. It also advises the 
employee of the specific action being proposed and of the employee's and his 
or her representative's right to review the material and records relied upon to 
propose the action. FLRA may not use material that cannot be disclosed to the 
employee, his or her representative, or his or her designated physician under the 

Privacy Act. 

b. Representation. An employee covered by this Chapter is entitled to be 
represented by an attorney or other representative. FLRA may disallow an 
employee's representative only ifthe representative's activities might cause a 
conflict of interest or position or whose release from his or her official position 

would give rise to unreasonable costs or whose priority work assignments 
preclude his or her release. 

c. Employee answer. 

(1) 

(2) 

(3) 

FLRA will give the employee, and the employee representative, if any, 

a reasonable amount of offidal time, to extend over not less than seven 
days, to review the material relied upon to support its proposal and to 
prepare an answer and to secure affidavits, if the employee is otherwise 
in a duty status. 

The employee may make an oral response, provide a written response, 
or respond in both ways to a designated FLRA official. 
The employee may provide affidavits or other documentary evidence to 
support the answer. 

FLRA will designate an official to hear the employee's oral response 
who has the authority either to make or recommend a final decision on 
the adverse action. If an employee makes only an oral response, th'~ 
FLRA representative to whom the employee responds should 
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• 
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summarize and document the points made by the employee for the 
record and provide a copy of the summary to the employee or the 
employee's representative, if the employee designates a representative. 

FLRA decision. In arriving at its decision, FLRA must consider only the 
reasons for the action set forth in the notice of proposed action. It must also 
consider any information provided by the employee and the employee's 
representative, if any, in response to the charges. The decision must be to 
impose either the proposed penalty, a lesser penalty, or no penalty at all. 
FLRA will deliver the notice of decision to the employee at or before the time 
that the action will be effected and advise the employee of his or her grievance 
or appeal rights. 

Employee Status During Notice Period. Under ordinary circumstances, an 
employee, whose removal, reduction in grade and/or pay, or suspension, including indefinite 
suspension has been proposed, will remain in a duty status in his or her regular position durirtg 
the advance notice period. If management conclud('S that the employee's presence in his/her 
position of record may be detrimental to the employee or unduly disruptive to coworkers, 
management may detail the employee to another position during the notice period. In those 
rare circumstances in which the FLRA determines that the employee's continued presence in 
the workplace during the notice period may pose a threat to the employee or others, result in 
loss of or damage to Government property, or otherwise jeopardize legitimate Government 
interests, the FLRA may elect either one or a combination of the following alternatives: 

I. Assigning the employee to duties where he or she is no longer a threat to safety, the 
FLRA mission, or Government property; 

2. Allowing the employee to take leave or carrying him or her in an appropriate leave 
status (annual, sick, leave without pay, or absent without leave ifthe employee has 
absented himself from the workplace without requesting leave); 

3. Curtailing the notice period when the FLRA can invoke the "crime" provision of 
5 CFR 752.404(d)(I). This provision, whkh is described below, may be evoked even 
in the absence of judicial action if the FLRA has reasonable cause to believe that the: 
employee has committed a crime for which a sentence of imprisonment may be 
imposed; or 

4. Placing the employee in a paid, non-duty status during the notice or proposed action 
period. 

"Crime" Provision. Jn accordance with 5 CFR 752.404(d)(l), FLRA may except the 30 
days advance written notice if it has reasonable cause to believe that the employee has 
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committed a crime for which a sentence of imprisonment may be imposed and is proposing a 
removal or suspension (including an indefinite suspension). If this is the case, FLRA may 
require the employee to furnish his or her answer to the proposed charges, including affidavits 
and other documentary evidence, within a time that is reasonable under the circumstances -
but not less than seven days. If the circumstances require the employee to be kept away from 
the work site, FLRA may place the employee in a non-duty status with pay for the time 
necessary to effect the action. 

Introduction of Medical Evidence. 

I. If the employee wishes FLRA to consider any medical problem which contributed to 
the conduct or performance problem, the employee will be given a reasonable time to 
provide medical documentation in accordance with the applicable provisions of 5 CFR 
339. Whenever possible, the employee will provide the medical documentation within 
the time limits allowed for the response to the proposed action. 

2. After its review of medical evidence, FLRA is authorized by 5 CFR 339.301 - 304 to 
require an agency-sponsored medical examination. In this case, FLRA will name the 
physician and pay for the costs associated with the examination. If FLRA determines 
that an agency-sponsored examination is necessary to make an informed decision 
regarding the proposed action, FLRA will notify the employee in writing of the reasons 
for requiring the examination and the consequences ifthe employee fails to comply . 

3. If the employee has the requisite years of service under either the Civil Service 
Retirement System or the Federal Employees Retirement System, FLRA will provide 
the employee with information regarding disability retirement. In doing so, FLRA will 
remain aware of its affrrmative obligations under the provisions of 19 CFR 1613.704, 
that require reasonable accommodation of a qualified employee who is disabled. 

4. In accordance with 5 CFR 831.SOl(d), an employee's application for disability 
retirement will not preclude or delay any other appropriate personnel action. 5 CFR 
831.1203 describes the basis under which FLRA will file an application for disabili~y 
retirement on behalf of the employee. 

Employee Grievance and Appeal Rights. An employee may not grieve or appeal a 
proposed action. An employee against whom action is taken under this Chapter is entitled to 
appeal the action to the Merit Systems Protection Board (MSPB). If the FLRA/UAE 
collective bargaining agreement includes appealable actions in the scope of the negotiated 
procedure, a bargaining unit employee may grieve or appeal, but not both. 

Agency Records. 
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I. FLRA will maintain copies of the written swnmruy of the investigation, if any; the notice 
of proposed action; the summruy of the employee's oral response, if any; the 
employee's written response, if any; the notice of decision; and any other material 
docwnenting the disciplinruy action. 

2. Suspensions, reductions in grade and/or pay, and removals are documented on 
Standard Forms (SFs) 50, which are permanent records filed on the right side of the 
employee's OPF. 

CHAPTER IV. FURLOUGHS FOR 30 DAYS OR LESS 

A. Standard for Action. FLRA may take action und<:r this Chapter for reasons of lack of money 
or work. 

B. Procedures. When FLRA decides that it must furlough employees for 30 days or less, it will 
follow procedures described below: 

I. Notice of pro.posed furlough. 

2. 

a. Employees are entitled to 30 days advance written notice of a pending 
furlough of30 days or less. The notice will include the employee's and 
the employee representative's, if any, right to review the material relied 
upon to determine that the furlough is necessary. 

b. When some but not all employees in a competitive level are being 
furloughed, the notice of proposal will state the basis for selecting 
particular employees for furlough, as well as the basis for the furlough. 

c. The advance written notice and opportunity to answer are not required 
for furloughs without pay caused by unforeseeable circumstances such as 
sudden emergencies requiring immediate curtailment of activities or acts 
of nature. 

Remesentation An employee covered by this Chapter is entitled to be represented by 
an attorney or other representative. FLRA may disallow an employee's representative 
if the representative's activities might cause a conflict of interest or position or whos1~ 
release from his or her official position would give rise to unreasonable costs or whose 
priority work assignments preclude his or her release . 
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c. 

3. Employee's answer. 

a. Except as provided above, FLRA will give the employee a reasonable amount 

of official time to review the material relied upon to support the proposed 
furlough and to reply orally, in writing, or both ways. 

b. FLRA will designate an official to hear the employee's oral response who 

has the authority either to make or n:commend a fmal decision on the 
furlough action. If an employee makes only an oral response, the FLRA 
representative to whom the employee responds must summarize and documi:nt 
the points made by the employee for the record and provide a copy of the 
summary to the employee and the employee's representative, if any. 

4. FLRA decision. In arriving at its decision, FLRA will consider only the reasons for 
action set forth in the notice of proposed action. It will also consider any information 

provided by the employee and the employee's representative, if any, in response to lhe 
proposed notice. FLRA will deliver the notice of decision to the employee at or before 

the time that the furlough will be effected and advise the employee of his or her appc;:al 
rights. 

Employee Appeal Rights. An employee against whom action is taken under this Chapter is 

entitled to appeal the action to the MSPB . 

D. Agency Records. 

I. 

2. 

FLRA will maintain copies of the notice of proposed action; the summary of the 

employee's oral response, if any; the employee's written response, if any; the notice of 
decision; and any other material documenting the furlough. 

Furloughs are documented on Standard Forms (SFs) 50, which are permanent records 
filed on the right side of the employee's OPF . 
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CHAPTER V. PROGRAM ADMINISTRATION AND EVALUATION 

The HRD administers and evaluates these programs and sets forth the policies and procedures set forth 

in this Instruction. Questions and suggestions for improvements are welcome and should be directed to 
theHRD. 

This Instruction is effective September 2, 1998. 

Signed ----
Solly Thomas, Executive Director 

APPENDIX A. Douglas Factors 

16 



• 

• 

APPENDIX A. DOUGLAS FACTORS 

Douglas Factors are the factors set forth by the Merit Systems Protection Board in its precedent setting 
case, Douglas vs Veteran's Administration, 5 M.S.P.R. 280 (1981). Supervisors must consider 
Douglas Factors when deciding appropriate penalties for employee misconduct, as follows: 

(I) Nature and seriousness of the offense and its relation to the employee's 
duties, position, and responsibilities; 

(2) Employee's job level and type of employment, including fiduciary roles, 
contacts with the public, and prominence of the position; 

(3) Employee's past disciplinary record; 

(4) Employee's past work performance, including length of service, ability to get along with 
fellow workers, ability to do the work, and dependability; 

(5) Affect of the offense on the employee's ability to perform effectively and 
the supervisor's confidence in the employee; 

(6) 

(7) 

(8) 

(9) 

(10) 

(11) 

Consistency of the penalty with those imposed upon other employees for same or 
similar offenses; 

Notoriety of the offense and its impact upon the FLRA's reputation; 

Clarity with which the employee was on notice that he or she was violating rules and 
had been warned about the misconduct or performance; 

Potential for the employee's rehabilitation; 

Mitigating circumstances such as unusual job tensions or sexual 
harassment; and 

Adequacy and effectiveness of alternative sanctions to deter such future 
misconduct or poor performance . 
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FEDERA.L LABOR RELATIONS AUTHORJTY 

Training Plan (Rights and Remedies under Federal Anti-discrimination and 
Whistleblower Laws) 

Purpose and Background 

The following training plan was developed in respon:ie to the requirement in section 201 
of the Notification and Federal Employees Antidiscrimination and Retaliation Act of 
2002 (NoFEAR Act or Act) (5 U.S.C. §2301 note) that each Federal agency provide 
training to its employees regarding the rights and remedies applicable to such employees 
under the Federal anti-discrimination and whistleblower laws. Pursuant to regulations 
issued by the Office of Personnel Management (OPM) implementing the requirements of 
section 201 of the Act, each Federal agency is required to develop a written plan to train 
all of its employees, including managers and supervisors, regarding those matters. 5 
C.F.R. § 724.203. 

Scope of Training 

Training regarding rights and remedies under Federal anti-discrimination and 
whistleblower laws will be provided to all employees of the Federal Labor Relations 
Authority, including managers and supervisors . 

Instructional Material and Method of Training 

The training provided is a computer-based program developed by, and procured from, the 
United States Department of Agriculture (USDA) Graduate School. The course is 
delivered by means ofa network CD ROM that is downloaded onto the Agency's intranet 
system and taken by participants using their work station computers. Although the 
course is self-paced, employees are directed to complete it by the applicable deadlines 
prescribed in accordance with OPM's regulations. The course material consists of a 
series of screens that provide information on the following: tl1e background of the 
NoFEAR Act, an overview of the provisions and requirements of the Act, employee 
rights and available remedies under Federal anti-discrimination laws, employee rights 
and available remedies under Federal whistleblower and retaliation laws, and data posting 
requirements under the No FEAR Act. The course material also includes: links to 
relevant authorities and information sources, examples and illustrations, and tests. 

Training schedule 

Completion date for the initial training-December 17, 2006. 

Completion date for new employees arriving after that date-no later than 90 days after 
their appointment. 
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Completion date for subsequent training of all employees-no later than December 17, 
2008, and every two years thereafter. 

Means of documenting completion of training 

The participant executes a certification screen at the end of the course and a printed copy 
is forwarded to the Director, EEO Complaints. Copies of the certifications will be 
maintained in the EEO files as well as the training files. 

Periodic review of training plan 

This training plan has been, and will be, reviewed periodically and, as necessary, revised 
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FEDERAL MINE SAFETY AND HEALTH REVINir-~p<\i~~~\2_SiJ?N 

OFFICE OF THE CHAIRMAN 

March 30, 2012 

Jacqueline A. Berrien, Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Chair Berrien: 

Pursuant to section 203 of the Notification and Federal Employee Anti-Discrimination 
and Retaliation Act of2002, P. L. 107-174 ("the No FEAR Act"), the Federal Mine Safety and 
Health Review Commission ("Commission") is submitting the following report. 

The Commission is pleased to report that it had no reportable activity, i.e., no cases or 
complaints pending or resolved, nor any employees disciplined under the Federal Anti
Discrimination Laws and Whistleblower Protection Laws, for fiscal year 2011. Website data 
postings pursuant to the No FEAR Act can be found at www.frnshrc.gov/reports. Accordingly, 
no budget adjustment will be necessary to comply with the reimbursement requirement under the 
No FEAR Act. All Connnission employees have been informed in writing that discrimination in 
any form wiil not be tolerated and that sanctions up to removal exist. 

The Commission administers the Disciplinary/ Adverse Action Program in accordance 
with 5 C.F.R. Part 752. Disciplinary action against employees for conduct inconsistent with the 
Federal Anti-Discrimination Laws and Whistleblower Protections or for conduct which 
constitutes a prohibited personnd practice would be determined based on the circumstances. In 
addition, the Commission has instituted two Performance Management System Policies that 
specifically prohibit the discriminatory use of the performance evaluation system by managers. 
The Commission also has adopted in full the No FEAR Act Advisory Guidelines and 
Disciplinary Best Practices issm:d by the Office of Personnel Management. 

601 NE'\\' ,JFH{SEY A·vE, N"\\~ • SLTITE 950() • WASHINGTC)N, Il(J 2000 1-2021 

'fEa_,E;PHONE: 202-434-9900 

http://www.finshrc.gov/reports


Jacqueline A. Berrien, Chair 
U.S. Equal Employment Opportunity Commission 
Page2 

The Commission provided refresher No FEAR Act training to all its employees by the 
end of December 2010. It has trained and will continue to train new employees within 90 days of 
hire. The Commission's training plan is attached. In addition, the Commission re-issued its 
annual No FEAR Act Notice, aUached, which was sent electronically and distributed in hard 
copy to all personnel by the end of December 2010, and to all new employees within 90 days of 
hire. The Commission plans on providing refresher No FEAR Act training to all of its 
employees by the end of December 2012. 

If any further information is needed, please have a member of your staff contact 
Ms. Elizabeth Ebner, EEO Director, at 202-434-9935. 

Sincerely, 

!a!-
Chainnan 

Enclosures 



Training Plan for Implementing No FEAR Act 

I. Reqnirements 

A. The Notification and Federal Employee Anti-Discrimination Act of 2002 (No 
FEAR Act) reqnires Federal agencies to train all employees, inclnding snpervisors, on their rights 
and remedies lJilder the federal anti-discrimination and whistleblower protection laws. 

B. Agencies were reqnired to train all cnrrent employees by December 17, 2006. 
New employees mnst be trained within 90 days of hire. 5 C.F.R. § 724.203. 

C. Agencies mnst provide refresher training to all employees every two years. Id. 

II. The Commission's Training Plan 

A. In 2006 and 2008, the Commission contracted with contractor Brightline 
Compliance to provide on-line training. 

B. Training covered all anti-discrimination laws and whistleblower protection laws. 
Anti-Discrimination laws inclnde those laws that prohibit harassment and other forms of 
discrimination on the basis ofrace, color, religion, sex, national origin, age, disability, marital 
statns, or political affiliation. Whistleblower Protection laws inclnde those Jaws that prohibit 
retitliation against an employee for disclosnre of information that the individnal reasonably 
believes is evidence of a violation of a law, rule or regnlation; gross mismanagement; gross 
waste of funds; an abnse of anthority; or a snbstantial and specific danger to pnblic health or 
safety. The training also addressed the fact that an agency cannot retaliate against a person for 
exercising his or her rights lJilder the anti-discrimination or whistleblower protections Jaws. 

C. On-line training provided snpervisors with additional instruction on their 
responsibilities nnder these laws. 

D. Training was docnmented by collection of completion certificates generated by 
the on-line training program from all employees. 

E. On-line training conrse was compliant with section 508 with the Rehabilitation 
Act. 

F. For 2010, the Commission provided video No FEAR Act training which covered 
all the topics set forth in H.B. to all its employees. Training was docnmented by certificate of 
completion or an attendance sheet attesting to conrse completion. The Commission had 100% 
participation in the No FEAR Act training. 



G. New employees will be provided with on-line or video No FEAR Act training 
within 90 days of hire. The No FEAR Act training will be given every two years to all 
employees. 

H. Video or on-line training course will be compliant with section 508 of the 
Rehabilitation Act. 



FEDERAL MINE SAFETY AND HEAL TH REVIEW COMMISSION 

NO FEAR ACT NOTICE 

On May 15, 2002, Congress enacted the "Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002," Public Law 107-174, 116 Stat. 566, 
which is now known as the No FEAR Act. One purpose of the Act is to "require that 
Federal agencies be accountable for violations of anti discrimination and whistleblower 
protection laws." Public Law 107-174, Summary. In support of this purpose, Congress 
found that "agencies cannot be run effectively if those agencies practice or tolerate 
discrimination." Public Law 107-174, Title I, General Provisions, section 101(1). 

The Act also requires this agency to provide this notice to Federal employees, 
former Federal <employees and applicants for Federal employment to inform you of the 
rights and protections available to you under Federal antidiscrimination and 
whistleblower protection laws. 

Antidiscrimination Laws 

A Federal agency cannot discriminate against an employee or applicant with 
respect to the terms, conditions or privileges of employment on the basis of race, color, 
religion, sex, national origin, age, disability, marital status or political affiliation. 
Discrimination on these bases is prohibited by one or more of the following statutes: 5 
U.S.C. 2302(b)(l), 29 U.S.C. 206(d), 29 U.S.C. 631, 29 U.S.C. 633a, 29 U.S.C. 791 and 
42 u.s.c. 20001~-16. 

If you believe that you have been the victim of unlawful discrimination on the 
basis of race, color, religion, sex, national origin or disability, you must contact an Equal 
Employment Opportunity (EEO) counselor within 45 calendar days of the alleged 
discriminatory action, or, in the case of a personnel action, within 45 calendar days of the 
effective date of the action, before you can file a formal complaint of discrimination with 
your agency. See. e.g. 29 CFR 1614. At the Commission, you must contact the EEO 
Director within the 45 day limit, who will arrange for an EEO counselor to notify you. If 
you believe that you have been the victim of unlawful discrimination on the basis of age, 
you must either contact the EEO Director as noted above or give notice of intent to sue to 
the Equal Employment Opportunity Commission (EEOC) within 180 calendar days of the 
alleged discriminatory action. If you are alleging discrimination based on marital status 
or political affiliation, you may file a written complaint with the U.S. Office of Special 
Counsel (OSC) (see contact information below). In the alternative (or in some cases, in 
addition), you may pursue a discrimination complaint by filing a grievance through your 
agency's administrative or negotiated grievance procedures, if such procedures apply and 
are available. 



Whistleblower Protection Laws 

A Federal employee with authority to take, direct others to take, recommend or 
approve any personnel action must not use that authority to take or fail to take, or threaten 
to take or fail to take, a personnel action against an employee or applicant because of 
disclosure of information by that individual that is reasonably believed to evidence 
violations of law, rule or regulation; gross mismanagement; gross waste of funds; an 
abuse of authority; or a substantial and specific danger to public health or safety, unless 
disclosure of such information is specifically prohibited by law and such information is 
specifically required by Executive order to be kept secret in the interest of national 
defense or the conduct of foreign affairs. 

Retaliation against an employee or applicant for making a protected disclosure is 
prohibited by 5 U.S.C. 2302(b )(8). If you believe that you have been the victim of 
whistleblower r'etaliation, you may file a written complaint (Form OSC-11) with the U.S. 
Office of Special Counsel at 1730 M Street NW., Suite 218, Washington, DC 20036-
4505 or online through the OSC Web site-http://www.osc.gov. 

Retaliation for Engaging in Protected Activity 

A Federal agency cannot retaliate against an employee or applicant because that 
individual exercises his or her rights under any of the Federal antidiscrimination or 
whistleblower protection laws listed above. If you believe that you are the victim of 
retaliation for engaging in protected activity, you must follow, as appropriate, the 
procedures described in the Antidiscrimination Laws and Whistleblower Protection Laws 
sections or, if applicable, the administrative or negotiated grievance procedures in order 
to pursue any legal reme.dy. 

Disciplinary Actions 

Under the existing laws, each agency retains the right, where appropriate, to 
discipline a Fed~ral employee for conduct that is inconsistent with Federal 
Antidiscriminatiion and Whistleblower Protection Laws up to and including removal. If 
OSC has initiatt:d an investigation under 5 U.S.C. 1214, however, according to 5 U.S.C. 
1214( f), agencies must seek approval from the Special Counsel to discipline employees 
for, among other activities, engaging in prohibited retaliation. Nothing in the No FEAR 
Act alters existing laws or permits an agency to take unfounded disciplinary action 
against a Federal employee or to violate the procedural rights of a Federal employee who 
has been accused of discrimination. 

2 

http://www.osc.gov


Additional Information 

For further information regarding the No FEAR Act regulations, refer to 5 CFR 
part 724, as well as the office of the EEO Director within your agency. Additional 
information regarding Federal antidiscrimination, whistleblower protection and retaliation 
laws can be found at the EEOC Web site -http://www.eeoc.gov and the OSC Web site -
http://www.osc.gov. 

Existing Rights Unchanged 

Pursuant to section 205 of the No FEAR Act, neither the Act nor this notice 
creates, expands or reduces any rights otherwise available to any employee, former 
employee or applicant under the laws of the United States, including the provision of law 
specified in 5 U.S.C. 2302(d). 

FOR FURTHER INFORMATION CONT ACT: Elizabeth Ebner, EEO Director, 
Federal Mine Safety and Health Review Commission, 601 New Jersey Avenue, NW, 
Suite 9500, Washington, DC 20001, telephone 202-434-9935; FAX: 202-434-9944. 

3 

http://-http://www.eeoc.gov
http://www.osc.gov


Jo'IEDto:HAf, MINE SAFf.:'l'Y Al'OD 
l{l•;ALTH Rf;v1...:w ('OMMISSIOS 

H<>l ''""'' ,JKH~><~ AVE, "'W 

w~""'"""<>N, D<' ~ooot-~u21 

14PR 051011 

Jaicqirdirte A. Berria. Cbir 
U.S. ~..,.,__OppwmUly C0 nm' 
Ill MSU-.JlillC 

_W ......... ~ll5Df 

1 •• 1,111 .... 1.1.11 ••• 1.,,1,11 .. J 

l"lasler 
0.1'3012012 
llf"i4•J>if·@:I $00.652 

L1i-' .!:0001 
011011622330 



 



BOARD OF [j0VEF!NDR5 
0 F THE 

FEDERAL RESERVE SYSTEM 
WASHINGTON, O.C. 2()551 

EQUAL EMPLOYMENT 
OPPORTUNITY PROGRAMS 
OFFICE 

The Honorable Jacqueline A. Barrien 
Chair 

March 28, 2012 

Equal Employment Opportunity Commission 
131 M Street, N.E. 
Washington, D.C. 20507 

Dear Madam Chair: 

On behalf of the Board of Governors of the Federal Reserve System, I am 

submitting the eighth annual report pursuant to the requirements of Section 203(a) of the 

Notification and Federal Employee Anti-discrimination and Retaliation Act of2002 (No 

FEAR Act), Public Law 107-174. In accordance with Section 203(b) of the No FEAR 

Act, this report includes data for fiscal year 20 I I. 

Sincerely, 

·Sheila Clark 
Diversity and Inclusion Programs Director 

Enclosures: 

FY 2011 No FEAR Act Congressional Report 
FY 2011 No FEAR Act Report 
Federal Reserve Board Training Plan 
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BOARD OF GOVERNORS OF THE J?EDERAL RESERVE SYSTEM 
Eighth Annual No FEAR Act Report 

Fiscal Year 2011 

The Board of Governors of the Federal Reserve System (Board) hereby submits this 
Eighth Annual Report pursuant to the requirements of Section 203 of the Notification and 
Federal Employee Antidiscrimination and Retaliation Act of2002 (No FEAR Act), 
Public Law I 07-174. In accordance with Section 203(a) of the No FEAR Act and its 
regulations there-under (5 C.F.R. § 724.302), this Eighth Annual Report is being 
forwarded to the Speaker of the House ofRepres:entatives, the President pro tempore of 
the Senate, the Committee on Governmental Affairs of the Senate, the Committee on 
Government Reform of the House of Representatives, each committee of Congress with 
jurisdiction relating to the Board, the Equal Employment Opportunity Commission, and 
the Attorney General of the United States, and the Director of the Office of Personnel 
Management. 

The Board responds to the items listed in Section 203(a) (1) through (8) of the No FEAR 
Act and 5 C.F.R. § 724.302 as follows: 

(1) The number of cases in Federal court pending or resolved in each fiscal year 
and arising under each of the respective provisions of the Federal 
Antidiscrimination Laws and Whistleblower Protection Laws applicable to the 
agency as defined in 5 C.F.R. § 724.102 i111 which an employee, former Federal 
employee, or applicant alleged a violation(s) of these laws, separating data by 
the provision(s) of law involved; 

Fiscal Year 2011 

Basis of Actions 
Total Cases Pending or 

Reso/vod 

29 U.S.C.§ 633a (Age) 1 

42 U.S.C. § 2000e-16 (Race, 
Color, Religion, Sex, or National 2 

Origin) 



(2) In the aggregate, for the cases identified in paragraph (1 ), above, and separated 
by provision(s) oflaw involved: 

(i) The status or disposition (including resolved); 

1 

I 2 

Resolved 

0 

I 0 

(ii) The amount of money required to be r·eimbursed to the Judgment Fund by 
the agency for payments as defined in 5 C.F.R. § 724.102; 

None 

(iii) The amount of reimbursement to the Fund for attorney's fees where such 
fees have been separately designated; 

None 

(3) In connection with cases identified in paragraph (1), above, the total number of 
employees in each fiscal year disciplined as defined in 5 C.F .R. § 724.102 and 
the specific nature, e.g., reprimand, etc., of the disciplinary actions taken, 
separated by the provision(s) of law invoh'ed; 

None 

( 4) The final year-end data about discrimination complaints for each fiscal year 
that was posted in accordance with Equal Employment Opportunity 
Regulations nt subpart G of title 29 of the Code of Fed1~ral Regulations 
(implementing section 301(c)(l)(b) of the No FEAR Act); 
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Attached is a copy of the No FEAR fiscal year-end data posted as of September 30, 
2011, for fiscal year 2011. 

(5) Whether or not in connection with cases in Federal court, the number of 
employees in each fiscal year disciplined as defined in 5 C.F .R. § 724.102 in 
accordance with any agency policy desc~ibed in paragraph (6), below. The 
specific nature, e.g., reprimand, etc., of the disciplinary actions taken must be 
identified. 

None 

(6) A detailed description of the agency's policy for taking disciplinary action 
against Federal employees for conduct that is inconsistent with Federal 
Antidiscrimination Laws and Whistleblower Protection Laws or for conduct 
that constitutes another prohibited personnel practice revealed in connection 
with agency investigations of alleged viobttions of these laws; 

The Board does not have a separate policy for disciplining Board employees found 
to have committed practices referenced above. However, the Board's disciplinary 
policies, the Disciplinary Actions Policy and the Adverse Action Policy, will be 
used to discipline such employees. 

Under the Disciplinary Actions policy, the Board may take progressive discipline to 
correct unsatisfactory conduct or other work-related problems. Progressive 
discipline is the application of graduated actions in disciplinary cases. It can 
include, where appropriate, oral counseling, written warnings, and suspensions of 14 
calendar days or less. Under the Adverse Action Policy, adverse action against an 
employee may be in the form of discharge, n~moval, or suspension without pay for a 
period of more than 14 calendar days, or a reduction in grade or pay. 

(7) An analysis of the information provided in paragraphs (1) through (6), above, 
in conjunction with data provided to the E:qual Employment Opportunity 
Commission in compliance with 29 C.F.R. § 1614. Such analysis must include: 
(i) An examination of trends; (ii) Causal analysis; (iii) Practical knowledge 
gained through experience; and (iv) Any actions planned or taken to improve 
complaint or civil rights programs of the agency with the goal of eliminating 
discrimination and retaliation in the work1~Iace; 

During the reporting period, the EEO staff collaborated and partnered with the 
Human Resources Employee Relations staff to identify issues, trends and workplace 
challenges relating to workplace harassment. Meetings were held with senior 
management to address harassment resolution. Customized managerial workplace 
harassment training was conducted for departments with related issues. 

Although the Board has provided workplace harassment training, harassment 
complaints continue to enter the EEO complaint process. Behavioral transition from 
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receiving training to changing workplace b'ehavior has been a challenge for the 
Board. Currently the Board is developing a Workplace Harassment Policy which 
will establish fundamental processes and procedures in an effort to address 
occurrences. A workplace harassment module for manag,erial and non-managerial 
employees has been included in the No FEAR required tiraining. Training 
completion will be tracked in a Learning Management System. Customized 
workplace harassment classroom training was conducted in FY 2011 and will also 
be conducted in FY 2012 along with web-based training. 

During FY 2011 the Board's EEO staffcow1seled 58 pre··complaints, of which 10 
entered the formal complaint process. In FY 2010, 86 pre-complaint cowiseling 
sessions were held and 7 entered the formal complaint process. The increase in the 
number of formal complaints filed is attributable to an increase of alleged work 
place harassment issues. The EEO staff continues to focus on effective counseling 
in the informal stage in the attempt to reach resolutions through mediation and 
facilitated discussions between parties involved. 

(8) For each fiscal year, any adjustment needed or made fo the budget of the 
agency to comply with its Judgment Fund reimbursement obligation(s) 
incurred under 5 C.F.R. § 724.103. 

None 

(9) The agency's written plan developed under 5 C.F.R. § 724.203(a) to train its 
employees. 

See attached agency No FEAR Act Training Plan. 

Attachments as stated: 

FY 2011 No FEAR Act data posting 
No FEAR Act Training Plan 
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No FEAR Act 

No FEAR Act Notice 

The Notification and Federal Employee Anti-discrimination and 
Retaliation Act (No FEAR Act) of2002 increases federal agency 
accountability for acts of discrimination or reprisal against employees. 

The No FEAR Act requires agencies to post on their public web sites 

statistical data relating to equal employment opportunity complaints 
filed against the respective agencies. 

The federal Reserve Board's public web site contains statistical data 
in accordance with the No FEAR Act 

InfofTllation updated as of September 30, 2011 

Complaint activity 
Complaints by basis 
Complaints by issue 
Processing time 
Complaints dismissed by agency 
Complaints dismissed by complainants 
Total final actions finding of discrimination 
Fmding of discrimination rendered by basis 
Finding of discnmination rendered by issue 

Pending complaints filed in previous fiscal years by status 
Complaint investigations 

Compar1tive data Fiscal Year :ZOii 
Complaint activity Previous fiscal vear data throueh 

2006 2007 2008 2009 2010 10/2010-912011 
Number of complaints filed 6 I 2 I 7 IO 
Number of complainants 6 4 3 3 9 17 
Repeat filers 0 0 0 0 0 0 

Complaints by basis Comparittive data Fiscitl Year 2011 
Previous fucal 'II ear data throu2h 

Note: Complaints can be filed alleging multiple 
bases. The sum of the base!! may not equal total 2006 2007 2008 2009 2010 10/2010- 9'2011 
comnbdnts filed 
Race 4 2 2 I 6 IO 

Color I 0 I 0 I 2 
Religion 0 0 I 0 0 0 
Reprisal 4 3 I I 2 ' 
'" 2 2 2 I s 8 
N atiomtl origin I I I I 2 3 
Equal f'ay Act 0 0 0 0 0 0 
Ago s 2 3 3 6 8 
Disability 0 0 I 0 3 2 
Non EBO 0 0 0 0 0 0 

Complaints by issue Comparative data Fiscal Year 20.l t 
Previous fiscal 'llear data throuib 

Note: Complaints can be filed alleging multiple 
issues. The sum of the issues may not equal tol:llll 2006 2007 2008 2009 2010 10/2010- 9f2011 

comnlaints filed 
Appointment/hire 0 0 2 0 0 0 
Assignrnent of duties 0 0 0 0 2 3 
Awards 0 0 0 0 0 0 
Conver$ion to full-time 0 0 0 0 0 0 
Disciplinary action 

Demotion 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 
Removal 0 0 0 0 2 2 
SllSpension 0 0 0 0 0 0 
Other 0 0 0 () 0 0 

Duty hours 0 0 0 () I 0 
Evaluation appraisal 0 I I I I 2 
Examination/test 0 0 0 () 0 0 
Harassment 

NonseJ1ual 0 2 2 () 4 8 
Sexual 0 0 0 () I 2 

Medical eJ1amination 0 0 0 0 0 0 
Pay (including overtime) 0 0 0 0 I I 
Promotion/nonselwtion 0 3 I 2 ' 6 



Reassignment 

Denied 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 

Rea~onable accommodation 0 0 0 0 I I 
Reiristatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Tenuinatioo 0 0 0 0 0 2 
Tenns/conditions of employment I 0 0 0 2 2 
Time and alleitdance 0 0 0 0 0 0 
Training 0 0 0 0 0 0 

0th" 0 0 0 0 4 4 

Comparative data I Fiscal Year 2011 
Processing time Previous fiscal year data throue;h 

2006 I 2007 I 2008 I 2009 I 2010 I 1012010- 912011 
Complaints pending during fiscal year 

Average number of days in investigation stage 104 I 136 I 169 I 209 I " I 151 
Average number of days in final action stage o r 44 r o I " I 28 I 36 

Complaints pending during fiscal year where 
hearin11. was renuested 

Average number of days in investigation stage o l t36 ! 137 I 209 l 93 I 183 
Average number of days in final action stage o I 44 I o I 28 I 28 I 36 

Complaints pending during fiscal year where 
hearin1l was IWt ~~uested 

Average number of days in investigation stage 0 I o I 0 I 0 I 87 I 0 
Average number of days in finaJ action stage 0 I o I 0 I 0 I 62 I 0 

Comparative data Fiscal Year 2011 
Complaints dismissed by agency Previous fiscal vear data throu2h 

2006 2007 200S , ... 1010 \011010 - 9fl0ll 
Total complaints dismissed by agency 0 0 0 0 0 I 
Averllge days pending prior to dismissaJ 0 0 0 0 0 531 
Complaints withdrawn by complainants 

Tota] complaints withdrawn by complainants 0 o I I o I 0 0 

Comparative data Fiscal Year 2011 

Total final actions finding discrimination 
Previous fiscal \'ear data through 

1006 I 2007 I 1008 I 2001) I 2010 10/1010- 9/201J 

Findings of discrimination Comparative data 

rendered bv basis Previous fiscal year data 
Note: C001plaiBts can be filed alleging multiple 
bases, Thesumofthebssesmayllotequ1ltotal 2006 I 2007 I 2008 I 2~1 I 2010 
comnlaintsandfindint!"s # I _";o __ l_!__I % l_JL_I _%_ __• __ I %~ __ , __ I o/o 
f'T=.,l=mb=~fi'o"'de'.=~-------f--'O~',i,:,,' 0 '-~\·~·, 0 ~l'd:fhl•~i-*'•1-ii~-·'Y·'''M·; 0 ·(~·'·''·'~'- 0 ''t">'~· r-·-·-·-·"• __ ._,_._ .. " .. ~---------+--:--.~ ·,_ .- J~ th::_ ff;,.k4if,:i.' .-~~~~';1'~'.'i:··· .-... ~~)>fi~>\- ~~~,, 

Race 00000 0 0 O 0 O 

Color 00000 0 0 O 0 O 

Religion 0000 0 0 0 0 0 O 

Reprisal 0000 O 0 O O O O 

Sex 00000 0 0 0 0 O 

National origin 0 0 0 0 0 0 0 0 0 0 

EquaJ Pay Act 0 0 0 0 0 0 0 0 0 0 

Ag' 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 0 0 

Non EEO 0 0 0 0 0 0 0 0 0 0 

Findings after hearing 0 0 0 0 0 0 0 0 0 0 

Race 0 0 0 0 0 0 0 0 0 0 

Color 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 0 0 0 0 

National origin 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 

Oisability 0 0 0 0 0 0 0 0 0 0 

Non EEO 0 0 0 " 0 0 0 0 0 0 

Findings without hearing 0 0 0 0 0 0 0 0 0 0 
Race 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 

Fiscal Year 2011 j 

through 

10/2010-9/2011 

_•_J % 
. __ ._ ,,, .. ,.,._,, 

0 0 
0 0 
0 0 

0 0 
0 0 
0 0 
0 0 
0 0 

0 0 
0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 



Religion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 

Sox 0 0 0 0 0 0 0 0 0 0 0 0 

National origin 0 0 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Ago 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 I) 0 0 0 0 0 0 0 
Non EEO 0 0 0 0 0 0 0 0 0 I) 0 0 

Findings of discrimination 
rendered bv issue 

Comparative data Fiscal Year 1011 

2006 2007 

0 

Assignment of duties 0 0 0 0 0 0 0 0 0 O 0 0 

Awards 00000 0 O O O (IO 0 

Conversion to full-time 0 0 0 0 0 0 0 0 0 0 0 0 

Disciplinary action O 0 0 0 0 0 O O O O O 0 

Demotion 00000 0 0 0 0 (I 0 0 

Reprimand 0000 0 0 O O O O O 0 
Suspension 0000 0 0 O O O (IO 0 

Removal 00000 0 O O O (IO 0 

Other 00000 0 0 0 0 Ci 0 0 
Duty hours 0 0 0 0 0 0 0 0 0 0 0 

Evab1ation appraisaJ 0 0 0 0 0 0 0 0 0 0 0 

ExanJinationltest 0 0 0 0 0 0 0 0 0 0 0 

Hara~sment 0 0 0 0 0 0 0 0 0 0 0 0 
NonsexuaJ 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay (including overtime) 0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/nonselection 0 0 0 0 0 0 0 0 0 0 0 0 

Reas~igrunent 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable accommodation 0 0 0 0 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirc!ment 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 

Term:>/ conditions of employment 0 0 0 0 0 0 0 0 0 0 0 

Time and anendance 0 0 0 0 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

Findi1'gt. after Maring 

Appointment/hire 0 0 0 0 0 0 0 0 0 0 0 0 

Assigy1ment of duties 0 0 0 0 0 0 0 0 0 0 0 0 

A war.ls 0 0 0 0 0 0 0 0 0 0 0 0 

Conversion to full-time 0 0 0 0 0 0 0 0 0 0 0 0 

Disciplinary action 0 0 0 0 0 0 0 0 0 0 0 0 
Demotion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation appraisal 0 0 0 0 0 0 0 0 0 0 0 0 

ExamillBl.ion!test 0 0 0 0 0 0 0 0 0 0 0 0 

Harassment 0 0 0 0 0 0 0 0 0 0 0 0 
Nonsexual 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Medicitl examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay (including overtime) 0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/nonselection 0 0 0 0 0 0 0 0 0 0 0 0 

Reassipunent 0 0 0 0 0 0 0 0 0 0 0 0 
J)enied 0 0 0 0 0 0 0 0 0 0 0 
Oirected 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable accommodation 0 0 0 I) 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirenient 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/conditions of employment 0 0 0 0 0 0 0 0 0 0 0 0 



Time and attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Traifring 0 0 0 0 0 0 0 0 0 0 0 0 

0th« 0 0 0 0 0 0 0 0 0 0 0 0 
i . 

Findings without heiring 0 0 0 0 0 0 0 0 0 0 0 0 
Appointment/hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 () 0 0 
Conversion to full-time 0 0 0 0 0 0 0 0 0 () 0 0 
Disciplinary action 0 0 0 0 0 0 0 0 0 () 0 0 

Demotion 0 0 0 0 0 0 0 0 0 () 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 " 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty hours 0 0 0 0 0 0 0 0 0 " 0 0 
Evah1ation appraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Exaniinationltest 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Nonsexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay (including overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion/nonselection 0 0 0 0 0 0 0 0 0 0 0 0 
Reas~ignment 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reas(lnab\e accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Tennination 0 0 0 0 0 0 0 0 0 0 0 0 
Tenn~/conditions of employment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 

Othu 0 0 0 0 0 0 0 0 0 0 0 0 

Pendin~ complaints filed in previous Comparative data fiscal Year 2011 

fiscal years by status Previous fiscal year data through 
2006 I 2007 I 20081 2009 I 2010 1012010-9/2011 

Total .:omplaints from previous fiscal years 4 4 I I 2 2 IO 

Number complaints pending 

Jnvestigation I 0 0 0 0 0 

Hearing 3 3 0 I I 6 

Fina1 action 0 0 I 0 0 0 

Appeal with EEOC Office of Federal 
0 I 

Onerations 
0 I I I 

Class Certification with EEOC Office of 
Federal ronerations 

0 0 0 0 0 I 

District Court 0 0 0 0 0 2 

Cornparative data 
F;"'' You 'j Complaint investigations Previous fiscal vear data throuj,?h 

2006 I 20071 2008 I 2009 I 2010 10/2010- 9/2011 
Pending complaints where investigations exceed 

0 0 2 3 0 2 
reaui~d time fr " 
For fUrther information, please contact the Diversity and Inclusion Programs Director 

Office Diveristy and Inclusion Director, Stop 156 
Board of Governors of th.;: Federal Reserve System 

20th and Constitution A venue, NW 

Washington, DC 20551 

Home I About the Fed 

Accessibility I Contact Us 



BOARD OF" GOVERNORS 
OF THt. 

FEDERAL RESERVE SYSTEM 
WASHINGTON, O. I:. ~lJ551 

No FEAR Act Written Tl'3ining Plan 
Submitted by 

ADDRESS OFFICIAL CORRESPONDENCE 
TO THE BOARD 

Board of Governors of the Federal Reserve System 

On July 20, 2006, the Office of Personnel Management (OPM) published its final rule 
implementing the training requirements of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act ("No FEAR Act"). 

The final rule required each agency to develop a written plan for training all of its employees, 
including supervisors and managers. The plan must des1;ribe: 

• The instructional materials and method of the training 
• The training schedule, and 
• The means of documenting completion of training 

On December 28, 2006, the Office of Personnel Management issued the final rule regarding 
"Implementations of Title II of the No FEAR Act of2002 - Reporting and Best Practices." 
Among other things, this final rule requires each agency to provide annual reports on the number 
of items relating to the agency's implementation of the No FEAR Act, including the agency's 
written plan. 

This document constitutes the Board of Governors of the Federal Reserve System's (Board) No 
FEAR Act written training Plan. 

I. The instructional materials and method of the training 

The final rules require federal agencies to train all employees on their rights and remedies under 
the federal antidiscrimination and whistleblower protection laws. Agencies must have trained 
all current employees by December 17, 2006, and all new employees within 90 days of hire. 
Agencies also must provide training to all employees every two years. 

With these requirements in mind, the Board contracted with Brightline Compliance, LLC to 
provide instruction to employees through Brightline's interactive online No FEAR Act training 
course. 

As required by the No FEAR Act and the OPM final rule, the Board's online course teaches our 
employees about their rights and remedies available under the antidis1;rimination, retaliation, 
and whistleblower protection laws. With regard to rights under whistleblowing statutes, the No 
FEAR Act provides for notification and training only with regard to a federal statute that is 
inapplicable to employees of the Board. The Federal Deposit Insurance Act and the Inspector 

file:///vith


General Act, however prohibit retaliation against Board employees if they make a protected 
disclosure of any possible violation of any law or regulation, gross mismanagement, a gross 
waste of funds, and abuse of authority, or a substantial and specific danger to public health or 
safety. Employees who believe they have experienced retaliation for such whistleblowing 
activities have been informed via the required "Employee Notification of Rights" No FEAR Act 
provision whom to contact. 

The No FEAR Act course: 

• Provides instruction on all topics required by the No FEAR Act and the OPM final rule 
• Provides supervisors and managers additional instruction on their responsibilities 
• Allows users to interact with. a series of audio-visual scenarios so that tb.ey are 

continually engaged in the learning process 

II. The training schedule 

Tb.e Board has conducted mandatory EEO Training since 1979. We have maintained 
completion records through our training course data base. The Board has provided two days of 
EEO training for supervisory and non-supervisor employees. The training consisted of anti
discrimination laws, legal compliance topics, EEO comJPlaint process: and retaliation. 

Beginning April 2007, access to the online course was provided. Employees completed their 
initial No FEAR Act training by April 30, 2007. The Board ensures that subsequently hired 
employees complete training within 90 days from their starting dates. 

As required under the No FEAR Act, employees will b•~ provided a refresher courses via 
blended training, i.e.: Web, classroom, and seminars focusing on the major principles of the 
previous training and addressing new and developing arieas related to No FEAR compliance. 

III. The means of documenting completion of training 

The Board tracks employees' completion of the online training courses through Brightline's 
learning management system, BrightlineLMS. BrightlineLMS automatically creates a record of 
each employee's course completion and enables training coordinator to monitor training 
activities such as start and incomplete. 
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MAR 2 8 2012 

Recovt~ry Accountability and Transparency Board 
1717 Pennsylvania Avenue NW, Suite 700 

Washington DC 20006-4614 

The Honorable Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Chair Berrien: 

In accordance with the Notification and Federal Employee Antidiscrimination and Retaliation 
Act of2002 and the Office of Personnel Management's implementing regulations, the Recovery 
Accountability and Transparency Board is submitting the attached "FY 2011 Annual Report to 
Congress on the Notification and Federal Employee Antidiscrimination and Retaliation Act of 
2002" (Report). 

If you should have any inquiries concerning this Report, please contact either me or my General 
Counsel, Atticus Reaser, at (202) 254-7900. 

Sincerely, 

r "'--~ ~I: -r-
Kathleen Tighe 
Chair 

Enclosure 
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RECOVERY ACCOUNTABILITY AND 
TRANSPARENCY BOARD 

FY 2011 Annual Report 
to Congress on the 

Notification and Federal Employee 
Antidiscrimination and Retaliation 

Act of 2002 

Office of General Counsel 



J. Introduction 

The Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 (No 
FEAR Act) and implementing regulations require Federal agencies to submit annual reports to 
the Speaker of the House of Representatives, the President pro tempore of the Senate, the 
Committee on Homeland Security and Governmental Affairs of the Senate, Committee on 
Oversight and Government Reform of the House of Representatives, each committee of 
Congress with jurisdiction relating to the Recovery Accountability and Transparency Board 
(Board), the Attorney General, the Chair of the Equal Employment Opportunity Commission 
(EEOC), and the Director of the Office of Personnel Management (OPM). This Board 
submission is in accordance with these reporting requirements. 

II. Background 

The No FEAR Act was signed into law on May 15, 2002, and became effective on October 1, 
2003. The No FEAR Act requires Federal agencies to be accountable for violations of 
antidiscrimination and whistleblower protection laws and to post certain statistical data on their 
websites relating to Federal-sector EEO complaints with the agencies. 

Section 203 of the No FEAR Act requires that each Federal agency submit its annual report to 
Congress no later than 180 days after the end of each Fiscal Year (FY). Federal agencies must 
report, among other things, the number of Federal court cases arising under each of the 
respective areas of law specified in the No FEAR Act in which discrimination was alleged; the 
status or disposition of cases; the amount of money required to be reimbursed; the number of 
employees disciplined; :any policies implemented related to appropriate disciplinary actions 
against a Federal employee who discriminated against any individual or committed a prohibited 
personnel practice; an analysis of the data collected with respect to trends; and a causal analysis. 

The President delegated responsibility to OPM for the issuance of regulations governing 
implementation of Title II of the No FEAR Act. OPM has published regulations concerning the 
No FEAR Act's reimbursement provisions, notification and training requirements, and reporting 
and best practices provisions. The EEOC has issued its regulations to implement the posting 
requirements of Title III of the No FEAR Act. The Board has prepared this report based on the 
provisions of the No FEAR Act and OPM and EEOC' s final regulations. 

III. Data 

a. Civil Cases 

Section 203(a)(l) of the No FEAR Act requires that Federal agencies include in their annual 
report to Congress "the number of cases arising under each of the respective provisions of law 
covered by paragraphs (1) and (2) of section 20l(a) in which discrimination on the part of such 
agency was alleged." 5 C.F.R. § 724.302(a)(l) expands on this reporting requirement, stating 
that Federal agencies must repmt on the "number of cases in Federal court [district or appellate] 
pending or resolved ... arising under each of the respective provisions of the Federal 
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Antidiscrimination laws and Whistleblower Protection Laws applicable to them ... in which an 
employee, former Federal employee, or applicant alleged a violation( s) of these laws, separating 
data by the provision(s) of law involved." 

The Board reports that during FY 2011, there were no Federal court cases pending. A review of 
the previous year indicates that there also were no Federal court cases pending in FY 2010. 

b. Reimbursement to the Judgment Fund 

Section 203(a)(3) of the No FEAR Act requires that Federal agencies include in the annual report 
to Congress the amount of money required to be reimbursed by such agencies under section 201 
of the No FEAR Act in connection with each such case. 5 C.F.R. § 724.104 further explains that 
the Treasury Department's Financial Management Service (FMS) will provide notice to an 
agency's Chief Financial Officer within 15 business days after payment from the Judgment 
Fund. The agency is required to reimburse the Judgment Fund within 45 business days after 
receiving the notice from FMS or must contact FMS to make arrangements in writing for 
reimbursement. Pursuant to 5 C.F.R. § 724.302(a)(2)(ii)-(iii), all such reimbursements must be 
reflected in the annual report. 

In FY 2011, the Board was not required to make any reimbursements to the Judgment Fund as no 
payments were made from the Judgment Fund on behalf of the Board. A review of the previous 
year indicates that there also were no payments required to be reimbursed in FY 2010. 

c. Types of Disciplinary Actions 

Section 203(a)(4) of the No FEAR Act requires that Federal agencies include in the annual 
report to Congress the number of disciplinary actions taken for conduct that is inconsistent with 
Federal antidiscrimination and whistleblower protections. 

The Board did not take any applicable disciplinary actions in FY 2011. A review of the previous 
year indicates that there also were no applicable disciplinary actions taken in FY 2010. 

d. Final Year-End Data Posted Under Section 301( c)(l)(B) 

The final year-end data posted on the Board's website pursuant to Section 30l(c)(l)(B) of the No 
FEAR Act is included in Appendix A. The final year-end data indicates that during FY 2011, 
there were no complaints of discrimination and no complaints resulting in findings of 
discrimination. 

e. Description of Policy on Disciplinary Actions 

Section 203(a)(6) of the No FEAR Act requires that Federal agencies include in their annual 
report to Congress a detailed description of the agency's policy relating to disciplinary actions 
imposed against Federal employees who discriminate against any individual in violation of any 
of the laws cited under section 20l(a)(l) or (2), or commit other prohibited personnel practices. 
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The Board's statements of policy, set forth below, reinforce the Board's commitment to establish 
a workplace free from discrimination, harassment, and retaliation: 

Equal Employment Opportunity Policy Statement. The Board is committed to the principles of 
equal employment opportunity and diversity in the workplace for Board employees and job 
applicants. The Board must continue to attract, develop, and retain a highly skilled, diverse 
workforce to meet the demands of our critical mission of providing transparency of Recovery 
Act related funds and preventing and detecting fraud, waste, and abuse. 

All Board employees must be fully committed to protecting and maintaining a workplace that 
ensures equality of opportunity for everyone, regardless of her or his race, color, religion, sex, 
national origin, age, disability, status as a parent, sexual orientation, protected genetic 
information, prior Equal Employment Opportunity (EEO) activity, and marital status. 

Every employee must be committed to treating one another with dignity, respect, and 
professionalism, and Board managers and supervisors are expected to lead by example in this 
regard. 

Prevention of Harassment Policy Statement. The Board will not tolerate harassment on the basis 
of race, color, national origin, religion, sex, age (40 and over), disability, sexual orientation, or 
protected activity. Harassment in this context is defined as conduct that is so offensive as to 
create a work environment that a reasonable person would consider intimidating, hostile, or 
offensive. 

Employees who believe that they have been victims of harassment may, without fear of reprisal, 
seek the immediate assistance of a management official or the Office of General Counsel. Any 
manager or supervisor who becomes aware of harassment must take immediate and appropriate 
corrective action to ensure that 1he harassment stops and does not recur. Violations of the law 
prohibiting harassment or violations of this policy will result in appropriate disciplinary actions 
against the offenders, up to and including dismissal. This also includes cases where a manager 
or supervisor should have known about the harassment and failed to take prompt and appropriate 
action. 

Whistleblowing Policy Statement. The Board is committed to protecting current and former 
Federal employees and job applicants from interference and retaliation when making protected 
disclosures. Congress enacted the Whistleblower Protection Act of 1989 to strengthen. 
protections for Federal employees who believe they are the target of unjustified personnel 
actions in reprisal for making disclosures. These disclosures include a violation of law, rule, or 
regulation; gross mismanagement; gross waste of funds; and abuse of authority; or a substantial 
and specific danger to public health or safety. 

The Board will not tolerate whistleblower reprisal. Legitimate disclosure of information by 
employees is an invaluable resource for the oversight of government operations. It is the Board's 
expectation that employees be able to report these matters confidentially to the Board's Office of 
General Counsel or appropriate management officials at the Board. Anyone who interferes with 
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or retaliates against any current or former employee or job applicant making a protected 
disclosure will be subject to appropriate disciplinary action. 

Employment and Advancement of Persons with Disabilities Policy Statement. The Board is 
committed to enhancing; access to employment of people with disabilities to ensure equal 
employment opportunity. Section 501 of the Rehabilitation Act of 1973 (Act), as amended, 
prohibits Federal agencies from discriminating against qualified individuals with disabilities. 
The Act also requires agencies to provide hiring, placement, and advancement opportunities for 
individuals with disabilities. Violations of this law will result in appropriate disciplinary actions 
against the offenders up to and including dismissal. 

The Board is committed! to identifying and removing any barriers to hiring, retaining and 
promoting individuals with disabilities. The Board will strive to provide a work environment 
that welcomes qualified individuals with disabilities and effectively uses their skills, knowledge, 
and abilities. Each employee can play a role in identifying, reporting, and eliminating barriers to 
the employment of people with disabilities. 

f. No FEAR Training 

Section 202( c) of the No FEAR Act requires Federal agencies to provide training to their 
employees on the rights and remedies under Federal antidiscrimination, retaliation, and 
whistleblower protection laws. 

The Board is composed of two types of employees: detailees from other Federal agencies, and 
appointees. Detailees' home agencies are ultimately responsible for ensuring that their detailees 
receive any requisite training, and the Board is responsible for training all of its own appointees. 
Even so, the Board offe1rs all employees access to the requisite training. If a detailee elects to 
utilize the Board's training solution, the Board's Office of General Counsel coordinates with that 
detailee's home agency to ensure that his or her training is properly reported. 

All Board employees have access to a customized registration site where employees can register 
and take the No FEAR Act training module. The Board's registration site enables employees to 
bookmark their location, document their completion, obtain a certificate, and review the 
completed training. It also pem1its Board management to produce real-time reports of user 
progress and completion. New employees are required take this training within 90 days of their 
appointments. 

IV. Analysis of Trends, Causal Analysis, and Practical Knowledge Gained 
Through Experience 

Section 203(a)(7) of the No FEAR Act requires that Federal agencies undertake "an examination 
of trends, causal analysis, and practical knowledge gained through experience and any actions 
planned or taken to improve complaint or civil rights programs of the agency." To date, the 
Board does not have any information to be examined. 
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V. Adjustment to Budget 

Section 203(a)(8) of the No FEAR Act requires that Federal agencies include in their annual 
report to Congress information regarding "any adjustment (to the extent the adjustment can be 
ascertained in the budget of the agency) to comply with the requirements under section 201." To 
date, the Board has made no such adjustment to its budget to comply with OPM's regulation 
issued pursuant to section 201. 

VI. The Board's Actions Planned or Taken to Improve Complaint or Civil 
Rights Programs Pursuant to Section 203(a)(7)(D) 

Actions Planned for FY 2012 

As discussed above, there have been no reportable cases, Judgment Fund reimbursements, 
disciplinary actions, or discrimination complaints. In an effort to maintain a workplace free of 
discrimination and retaliation, the Board will strive to have 100 percent of its employees trained 
regarding their rights and protections under EEO, retaliation and whistleblower protection laws, 
and strive to have 100 percent of new employees trained within 90 calendar days of their 
appointments. 
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UNITED STATES OF AMERICA 
FEDERAL TRADE COMMISSION 

WASHINGTON, D.C. 20580 

March 30, 2012 

The Honorable Jacqueline A. Berrien 
Chair 
United States Equal Employment Opportunity Commission 
131 M Street, N.E. 
Washington, D.C. 20507 

Dear Chair Berrien: 

I am pleased to transmit with this letter a copy of the Federal Trade Commission's 
Annual Report on the Notification and Federal Employee Antidiscrimination and Retaliation Act 
of 2002: Fiscal Year 2011 (March 2012). The report summarizes relevant accomplishments for 
Fiscal Year 2003 through Fiscal Year 2011. The report also provides a variety of relevant data 
concerning Federal court litigation and settlements; employee disciplinary actions arising from 
infractions of law covered by the Act; and trend analysis. In addition, the report includes a 
discussion of practical knowledge gained through experience, and of actions taken and planned 
to improve the agency's discrimination complaint program. 
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Donald S. Clark 
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EXECUTIVE SUMMARY 

The Federal Trade Commission (FTC or agency) has prepared this Annual Report as 
required by Section 203 of the Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002 (No FEAR Act), Pub. L. No. 107-174, for submission to the Speaker of 
the United States House of Representatives, the President Pro Tempore of the United States 
Senate, the Committee on Governmental Affairs of the Senate, the Committee on Government 
Reform of the House of Representatives, each committee of Congress with jurisdiction relating 
to the FTC, the Attorney General, and the Chair of the Equal Employment Opportunity 
Commission. Additionally, the FTC has prepared this report in accordance with the Office of 
Personnel Management (OPM) final regulations implementing requirements of the No FEAR 
Act, 5 C.F.R. Part 724, and hereby submits this report to OPM in accordance with these 
regulatory requirements. 

As the Annual Report indicates, the FTC has had many accomplishments since the 
enactment of the No FEAR Act. The FTC's average rate of administrative discrimination 
complaints continues to remain at a low rate. Highlights of our accomplishments during the 
Fiscal Year (FY) 2011 reporting period include: 

• 

• 

• 

• 

• 

The FTC employed 1042 permanent employees and had no discrimination 
complaints filed. The FTC was also not involved in any Federal court case 
alleging a violation of Federal anti-discrimination or whistleblower protection 
laws and was not required to reimburse any money to the Judgment Fund. 
The FTC took no disciplinary actions that fell within OPM' s definition of the 
term discipline. 
The FTC continued to provide its employees with rdevant training, induding a 
management training program for new and seasoned management officials. 
Experts from the Office of EEO, the Office of the General Counsel (OGC), the 
Human Capital Management Office (HCMO) (fom1erly the Human Resources 
Management Office), and the Office of the Inspector General (OIG) collaborated 
to present the training which focused on how the various offices work together to 
address critical employee relations and EEO issues at the FTC. This training 
significantly contributed to encouraging managers and supervisors to address 
workplace disputes before they escalate into intractable conflicts. 
OGC sponsored a training session on alternative dispute resolution (ADR) entitled 
"Using Alternative Dispute Resolution (ADR) to Resolve Conflicts: What Other 
Federal Agencies are Doing." With a stated goal of getting managers involved in 
problem-solving and resolving conflicts at the lowest level possible, OGC invited 
several presenters from throughout the Federal goverrffilent. 
The FTC created and implemented the Sexual Orientation Anti-discrimination 
Policy and Complaint Procedures. The agency expanded the bases upon which its 
employees can file complaints for the purpose of ensuring a workplace 
environment that is diverse and inclusive. 

The FTC's Annual Report summarizes its accomplishments for FY 2011. It provides 
information about the number of complaints arising under the respec:tive areas of law cited in the 
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No FEAR Act where discrimination was alleged; the status or disposition of cases; the amount of 
money required to be reimbursed by the FTC in connection with such cases; the number of 
employees disciplined for discrimination, retaliation, harassment, or any other infraction of any 
provision of law referred to under the Act; the final year-end data for the fiscal year; a detailed 
description of the agency policy relating to appropriate disciplinary actions; an analysis of trends 
and practical knowledge gained through experience and recommendations; and any adjustments 
to the budget to comply with No FEAR Act requirements. 

I. INTRODUCTION 

The No FEAR Act requires Federal agencies to submit annual reports to the Speaker of 
the U.S. House of Representatives, the President Pro Tempore of the Senate, the Committee on 
Governmental Affairs of the Senate, the Committee on Government Reform of the House of 
Representatives, each committee of Congress with jurisdiction relating to the FTC, the Attorney 
General, and the EEOC. OPM's regulations implementing the reporting and best practices 
requirement of the No FEAR Ac.t further provide that Federal agencies must submit a copy of 
their annual report to OPM. The FTC's Annual Report is submitted in accordance with these 
regulatory requirements. 

II. BACKGROUND 

The No FEAR Act was enacted in 2002 to ensure that Federal ag·encies are accountable 
for violations of anti-discrimination and whistleblower protection laws and to reduce incidences 
of workplace discrimination within the Federal government. In implementing the Act, Congress 
expressly found that "agencies cannot be run effectively if those agencies practice or tolerate 
discrimination[.]" Pub. L. No. 107-174 § 101(1). The Act therefore requires that "[F]ederal 
agencies be accountable for violations of anti-discrimination and whistleblower protection 
laws[.]" Pub. L. No. 107-174 (Summary). Title II of the Act specifically requires that each 
Federal agency post quarterly on its public website summary statistical data pertaining to 
complaints of employment discrimination filed against the agency by its employees, former 
employees, and applicants for employment under 29 C.F.R. Part 1614. Title II of the Act further 
provides that each agency must submit an annual report regarding discrimination, whistleblower 
retaliation, and other related complaints to facilitate Congressional oversight of agency 
compliance with these laws. This annual report must include the following information: 

I. The number of cases against the agency arising under anti-discrimination and 
whistleblower protection laws; 

2. The status or disposition of cases described in Item 1; 
3. The amount of money the agency has been required to reimburse the Judgment 

Fund; 
4. The number of employees disciplined for discrimination, retaliation, harassment, 

or any other infraction covered by the No FEAR Act; 
5. The final year-end data posted on discrimination complaints; 
6. A detailed description of: (a) the agency's policy for disciplining employees who 

violate any anti-discrimination and whistleblower protection laws or commits a 
prohibited personnel practice that is revealed in the investigation of a complaint 
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III. 

7. 

8. 

alleging a violation of any such law; (b) the number of employees who are 
disciplined in accordance with such policy; and (c) the specific disciplinary action 
taken. 
An analysis of the information provided in Items 1-6, including an examination 
of: (a) trends; (b) causal analysis; (c) the practical knowledge gained through the 
agency experience; and ( d) any actions the agency has planned or taken to 
improve its complaint processing or civil rights programs; and 
Any adjustment made in the agency's budget as a result of reimbursement to the 
Judgment Fund. 

REPORTING REQUIREMENTS 

A. Federal Court Litigation 

Under Section 203 of the No FEAR Act and OPM's implementing rule, 5 C.F.R. § 
724.302(a), the FTC is required to annually report the number of pending or resolved Federal 
court cases in which it was alleged to have violated the Federal anti-discrimination and 
whistleblower protection laws applicable to them. 

The No FEAR Act and OPM's regulations direct each agency to report the number of 
Federal court cases both in the aggregate and by the specific provision of law involved. These 
provisions also direct each agency to report on the status or disposition of all Federal court cases 
and the amount of money, if any, the agency reimbursed to the Judgment Fund for payments 
made in connection with the reported cases. 

1. Number and Disposition of Cases in Federal Court 

During FY 2011, the FTC was not involved in any Federal court case alleging a violation 
of Federal anti-discrimination or whistleblower protection laws. 

2. Reimbursement to the Judgment Fund 

The FTC did not enter any settlement agreement that involve:d the Judgment Fund during 
FY 2011. The FTC was also not responsible for any attorney's fees being paid from the 
Judgment Fund as a result of a judgment or settlement in any case. Therefore, the agency was 
not required to reimburse any money to the Judgment Fund during the reporting period. 

B. Disciplinary Actions 

Two subparts of Title II of the No FEAR Act require Federal agencies to include in their 
annual reports information relating to disciplinary action against Federal employees for conduct 
that is inconsistent with Federal anti-discrimination or whistleblower protection laws. Section 
203(a)(4) requires each agency to report annually on the "number of employees disciplined for 
discrimination, retaliation, harassment, or any other infraction of any provision of law referred to 
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in paragraph (l)." Section 203(a)(6)(A) further requires each agency to provide a detailed 
description of its policies relating to disciplinary actions against Federal employees. 

OPM's No FEAR regulations direct Federal agencies to report the number of employees 
disciplined in connection with Federal court cases involving allegations of anti-discrimination 
and whistleblower protection laws. 5 C.F.R. § 724.302(a)(3). OPM has clarified that this 
provision refers to the number of 1~ases for which the Judgment Fund paid monies on behalf of an 
agency. In implementing the No FEAR Act provisions, OPM's regulations further provide that, 
irrespective of cases in Federal court, Federal agencies are also required to report the total 
number of employees disciplined and the specific nature of the disciplinary action taken in 
accordance with an agency policy that prescribes disciplinary action for conduct inconsistent 
with Federal anti-discrimination and whistleblower protection laws. 5 C.F.R. § 724.302(a)(5). 
OPM defines discipline to consist of "any one or a combination of the following actions: 
reprimand, suspension without pay, reduction in grade or pay, or removal." 5 C.F .R. § 724.102. 
Consistent with these statutory and regulatory provisions, the FTC re:ports the following: 

1. Number of Employees Disciplined and Nature of Disciplinary Action Taken 

During FY 2011, the FTC took no disciplinary actions that fell within OPM's definition 
of the term discipline. 

Pursuant to the agency's policy on discipline, misconduct should be addressed at the 
earliest possible stage and at the least adverse level to the employe•~. Accordingly, instances of 
minor employee misconduct are dealt with through informal measures (i.e., counseling, 
admonislunent, or letters of warning), which put the employee on notice that further instances of 
misconduct may result in more severe disciplinary action. While the FTC is not required to 
report these types of measures as part of its annual No FEAR report, this disciplinary approach 
has proven to be highly effective in curbing more serious forms of misconduct, to include 
misconduct concerning anti-discrimination and whistleblower protection. 

2. Description of Policy on Disciplinary Action 

The FTC is committed to promptly addressing employee conduct that is inconsistent with 
anti-discrimination and whistleblower protection laws and has specifically tailored its 
disciplinary policy to include provisions relating to anti-discrimination and whistleblower 
protection. A critical objective of this policy is to strengthen management accountability for 
discriminatory or retaliatory conduct in a manner that is fully consistent with the requirements of 
the No FEAR Act. The FTC's disciplinary policy covers a wide spectrum of possible 
misconduct relating to the anti-discrimination and whistleblower protection laws, including, but 
not limited to actions involving: 

A. A finding of statutory violation by the EEOC, Merit Systems Protection Board 
(MSPB), an arbitrator, or other administrative or judicial entity relating to Federal 
anti-discrimination or whistleblower protection laws. 
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B. 

C. 

D. 

E. 

F. 

G. 

Conduct that is inconsistent with Federal anti-discrimination or whistleblower 
protection laws. 

Conduct associated with a complaint, appeal, grievance, or other matter that was 
withdrawn or settled. 

Inaction by a manager or supervisor such as failure to address workplace 
discrimination, retaliation, or prevent or curtail harassing conduct before it 
reaches the level of a violation of law when the manager of supervisor knew or 
should have known of the conduct. 

Interference with the EEO process, failure to respond or cooperate with EEO 
investigations or other administrative inquiries, intimidation of or retaliation 
against employees who use: administrative or judicial procedures, the EEO 
complaint process, labor relations activities, or whistic:blower activity. 

Discouraging a complainant, appellant, or grievant from exercising his or her 
right to file an EEO complaint, MSPB appeal, or grievance. 

A prohibited personnel practice that is revealed in connection with an agency 
investigation of alleged violation of Federal anti-discrimination or whistleblower 
protection laws. 

The FTC disciplinary policy has many unique features which the FTC has highlighted in 
prior No FEAR reports. In particular, the FTC policy contains internal procedures designed to 
ensure that managers and supervisors timely and appropriately address discriminatory and 
retaliatory misconduct. Under the policy, agency managers must: thoroughly review instances 
of possible misconduct involving actions that are inconsistent with anti-discrimination and 
whistleblower protection laws; determine whether the circun1stances warrant imposing 
discipline; select the appropriate type of discipline; and take necessary steps to impose such 
discipline promptly in consultation with HCMO and OGC. 

The policy also requires that the FTC Executive Director issue a memorandum to the 
head of the organizational unit in which the misconduct has occurred advising that management 
official of the need to promptly consider disciplinary action to address discriminatory or 
retaliatory conduct. Disciplinary actions covered by the FTC' s policy range from corrective 
measures, such as oral or written counseling and warnings in less serious situations, to 
disciplinary actions such as a suspension, reduction in grade, or removal in more serious 
situations. The FTC disciplinary policy is a critical component in 1he agency's overall effort to 
ensure that all of its employees work in an environment that is free from improper discrimination 
and retaliation. 

As stated in previous No FEAR reports, the FTC had the privilege of being one of the 
agencies that participated in OPM's study of Federal agencies' best practices with regard to 
taking disciplinary actions against employees for conduct that is inconsistent with anti-
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discrimination and whistleblower protection laws. In addition, when OPM issued its 
Disciplinary Best Practices and Advisory Guidelines Under the No FEAR Act in 2008, the report 
favorably described (without attribution) the FTC's disciplinary policy which incorporated 
specific procedures for responding to conduct that is inconsistent with applicable Federal laws. 

c. Final Year-End Data, Analysis of Trends, Causal Analysis, Practical 
Knowledge Gained Through Experience, and Actiions Taken and Planned to 
Improve the Complaint Program 

Under Section 30l(c)(l)(B) of the No FEAR Act, agencies must include in their annual 
reports final year-end discrimination complaint data posted in accordance with EEOC 
regulations. In addition, Section 203(7) of the Act requires agencies to undertake "an 
examination of trends, causal analysis, practical knowledge gained through experience, and any 
actions planned or taken to improve complaint or civil rights programs of the agency." OPM's 
rule regarding this provision further directs agencies to perform an analysis of the required data 
in conjunction with certain data provided ·to EEOC. This section presents the FTC' s EEO 
complaint data and its analysis of the matters specified in Section 203(7). It also describes the 
actions that the FTC has taken or plans to take to improve its complaint process and civil rights 
programs. 5 C.F.R. §§ 724.302(a)(3), (a)(7)-(9). 

1. Final Year-End Data Regarding Discrimination Complaints 

Since the FTC first began reporting its No FEAR data, the agency's employee population 
has been approximately 1,000 permanent employees. In FY 2011, the FTC employed 1,042 
permanent employees compared with 1,092 permanent employees at the end of FY 2010. 

Although the FTC has historically reported a low number of discrimination complaints in 
its Annual Report, the data for the current reporting period shows that the FTC did not have any 
discrimination complaints filed for the second year in a row. The FTC attributes the absence of 
any complaints in FY 2011 to a variety of factors including: (!) increased focus on the 
resolution of disputes at the lowest levels possible; and (2) training managers, supervisors, and 
staff, including training regarding the rights and responsibilities under the No FEAR Act. In 
addition, the Office of EEO, OGC, HCMO, and the OIG collaborate throughout the year to 
provide training to managers and supervisors regarding strategies for improving the relationship 
between management and staff. 

The FTC continued to experience success in its pre-complaint resolution rate for the third 
straight year. In particular, the FTC's pre-complaint resolution rate increased from 65.0% in FY 
2009 to 72. 7% in FY 2010 to 100% in FY 2011. The FTC used several different strategies 
including reviewing the disputes and determining whether informal resolution was appropriate 
and evaluating the strengths and weaknesses of pre-complaint issues. 

In FY 2011, there were no EEO investigations pending. There were no final agency 
decisions. One complaint is at EEOC pending an administrative hearing. 
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2. Analysis of Trends 

During FY 2011, the FTC continued to examine trends in complaint activity and found 
that the agency has remained at its lowest level since Congress implemented the No FEAR Act. 
In terms of trend analysis, the FTC complaint activity has always been relatively low. Indeed, 
.the rate of EEO complaint activity at the FTC has remained well below the average government
wide rate of complaints filed since the FTC has been reporting its No FEAR data. 

During FY 2011, the FTC maintained its lowest level of complaints with zero complaints 
filed against the agency. By comparison, the data show that the number of complaints filed in 
FY 2010 was zero. In FY 2009, five persons filed complaints, thrne of whom were contractors. 
In FY 2007 and FY 2008, the total number of complaints remained at one. Three complaints 
were filed in FY 2006, and two complaints were filed in FY 2005. In FY 2004, six complaints 
were filed, and in FY 2003, the first reporting period for the No FEAR Act, the FTC had four 
discrimination complaints filed. 

Turning to bases and issues alleged in prior reporting periods, out of five complaints filed 
in FY 2009, the alleged bases were race, sex, and reprisal. These complainants alleged multiple 
issues, including: assignment of duties, awards, reprimand, suspens:ion, and evaluation/appraisal. 
Three out of the five complainants alleging non-sexual harassment issues in complaints filed in 
FY 2009 were contractors. The agency procedurally dismissed each of these complaints for 
failure to state a claim on the ground that the complainants were not agency employees based on 
the evidence that the FTC had limited control over the contractors. 

In FY 2006, there were three complaints filed alleging multiple issues, including non
sexual harassment and promotion/non-selection issues. There were six complaints filed in FY 
2004 and two complaints filed in FY 2005 alleging non-sexual harassment. Similarly, non
sexual harassment was raised in complaints filed in FY 2006, FY 2008, and FY 2009. FTC has 
made considerable strides in reducing the number of non-sexual harassment complaints since the 
FTC's comprehensive anti-harassment policy and procedures were initially issued in FY 2009. 
Notably, the FTC revised the anti-harassment policy and procedurt:s during the first half of FY 
2012, for the purpose of streamlining the process and shortening the amount of time permitted 
for issuance of a decision. 

With respect to the complaints alleging reprisal, the data show that the number of 
complaints filed based on reprisal totaled four in FY 2004, two in FY 2005 and FY 2006, one in 
FY 2007 and FY 2008, and five in FY 2009. 

There were no requests for an EEOC hearing in FY 2007 and FY 2008. There was one 
request for an EEOC hearing in FY 2009 and FY 2010. Considering the entire reporting period, 
the total number of discrimination complaints that resulted in a request for an administrative 
hearing decreased from two requests at the end of FY 2004 to one request at the end of FY 2010. 

Among the administrative complaints filed during the entire reporting period, none 
resulted in a finding of unlawful employment discrimination. In addition, no FTC employee was 
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disciplined for discrimination, retaliation, harassment or other infraction of a provision of law 
cited in the No FEAR Act. 

The FTC tracks and monitors the number of complaints filed and the bases and issues 
alleged. The following is a summary of the issues raised in FTC discrimination complaints from 
FY 2003 through FY 2011: 

FY 2003 

FY2004 

FY2005 

FY2006 

FY2007 

FY 2008 

FY 2009 

FY 2010 

FY 2011 

Awards (3), Evaluation/Appraisal (3), Non-Sexual Harassment (!), 
Promotion/Non-Selection (I), Time and Attendance (2), and Training (1 ). 

Assignment of Duties (2), Awards (3), Suspension (!), 
Evaluation/ Appraisal (2), Non-Sexual Harassment (2), Reassignment (I), 
Termination (1 ), Time and Attendance (I), Training (1 ), and Other 
Category (1). 

Assignment of Duties (1), Awards (3), Evaluation/Appraisal (1), Non
sexual Harassment (2), Pay (1 ), Terms/Conditions of Employment (1 ), 
Time and Attendance (1 ), and Other Category (1 ). 

Non-Sexual Harassment(!), Promotion (2), Reasonable Accommodation 
(I), Termination (1 ), Time and Attendance (1 ), and Training (1 ). 

Assignment of Duties (1) and Training(!). 

Reprimand (1), Suspension (2), Evaluation/Appraisal (1), Non-Sexual 
Harassment (1 ), and Time and Attendance (I).. 

Assignment of Duties (2), Awards (2), Reprimand (1), Suspension (1), 
Other Disciplinary Action (I), Evaluation/Appraisal (2), Non-Sexual 
Harassment (3), and Termination (3). 

There were no complaints filed. 

There were no complaints filed. 

The FTC continues to monitor these trends and stresses informal resolution and training as 
mechanisms for maintaining a low number of discrimination cases. 

3. Causal Analysis 

To identify the root cause of alleged discriminatory behavior and effectively prevents its 
recurrence, the FTC tracks and monitors complaint activity, particularly the alleged bases and 
issues as discussed above. The FTC conducts trend assessments and identifies underlying 
reasons for workplace disputes. To achieve skill enhancement in this critical area, the FTC 
continued in FY 2011 to use its complaint information to advise and train managers, help them 
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identify deficiencies in their organizations, and intervene when necessary to address the 
underlying causes of workplace conflicts. In addition, during this reporting period, the FTC 
commenced analyzing the data compiled from its Employee Exit Interviews that are 
electronically completed by permanent employees as they depart the agency. This data is shared 
with managers and supervisors to analyze root causes and address identified issues. This 
combined approach has strengthened management accountability and increased managers and 
supervisors' active involvement in developing more effecting tools for preventing discrimination 
and retaliation. Managers and supervisors have a key role in facilitating early resolution of 
issues. 

The direct benefit of the FTC's approach to proactive prevention is reflected in the 
absence of complaints filed during the reporting period. However, <even with the FTC's success 
in maintaining a low number of complaints continuing through FY 2011, the Office of EEO, 
OGC, OIG, and HCMO continue to work collaboratively to develop and implement systematic 
approaches for analyzing and addressing the causes of workplace disputes. FTC executives, 
managers, and supervisors work closely with these offices to tailor proactive strategies in a 
variety of areas, including monitoring employment trends and identifying and eliminating 
barriers to equal opportunities. The agency's overall goal through proactive prevention is to 
assist managers in the development of strategies to resolve issues at the earliest point possible 
and provide solutions that foster a work environment free of all forms of unlawful employment 
discrimination. 

The FTC continues to successfully resolve workplace disputes by finding the sources of 
the dispute and eliminating them. To increase the chances of successful conflict prevention, the 
FTC continues to focus on the development of proactive strategies to identify the early warning 
signals of potential complaints. In addition, through training, the IFTC has been able to impart 
knowledge to managers so that they know when and how to inte:rvene effectively. To build 
awareness and understanding of the value of proactive prevention, the EEO staff continues to 
integrate high profile EEO cases in discussions with managers and supervisors to further enhance 
the implementation of corrective measures to lessen perceived causes of conflicts. By building 
on past success, the FTC continued to increase management's effoctiveness in eliminating the 
underlying causes of workplace disputes. 

4. Practical Knowledge Gained Through Experience 

The FTC has continued to benefit from practical knowledge gained through experience 
since the first year of implementing the No FEAR Act. In particular, training for managers and 
staff on the No FEAR Act and topics relating to preventing discrimination and retaliation in the 
workplace, have helped the agency achieve and maintain its very low number of complaints. 

For example, in one of the agency's training programs entitled "Effective Employee 
Relations Workshop," which was originally provided to managers and supervisors in 2007, FTC 
experts from the Office of EEO, OGC, OIG, and HCMO collaborated to meet the training 
objectives of the No FEAR Act by enhancing managers and supervisors' understanding of the 
intent of the law across FTC organizations. In FY 2011, this training was updated to include 
new scenarios, how the sponsoring offices collaborate, and recent developments in the law. The 
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course was presented to the agency's new managers and supervisors. Additional trainings are 
scheduled to occur in FY 2012 for the more seasoned managers and supervisors. 

Employee knowledge of anti-discrimination and whistleblower protection laws is being 
further supplemented by continuing the agency-wide effort to provid<e No FEAR training to all of 
its employees. In FY 2012, the Office of EEO, in collaboration with HCMO, selected a training 
module that is thorough, relevant, and sufficiently tailored to the FTC. The benefit of such 
training has clearly been to prevent disputes from escalating and provide managers and 
employees with the tools to prevent complaints from being filed. F:inally, the FTC continued to 
gain practical knowledge through its ongoing efforts to track and analyze trends and issues in the 
workplace. Such causal analysis has also been important to help detect emerging issues in the 
workplace, enable the FTC to make informed decisions on topics that merit attention, and 
determine how best to focus our policy, guidance, training initiativ<es, and proactive prevention 
strategies. 

5. Actions Planned or Taken to Improve Complaint or Civil Rights Programs 
Pursuant to Section 203(a)(7)(D) 

a. Actions Planned for FY 2012 

I. Provide the training module for 1experienced managers and 
supervisors entitled "Effective Employee Relations" and continue 
to work collaboratively with other offices in developing and 
providing focused training and identifying approaches that will 
continue to reduce and limit complaints, improve tracking and 
analysis of trends in all aspects of employment, and address the 
root causes of workplace disputes. 

2. 

3. 

4. 

Ensure that managers and supervisors have adequate training in 
managing a diverse workforce. For example, members of the 
Senior Executive Service at the FTC will be attending a Diversity 
& Inclusion Workshop sponsored by t11e OPM. 

Strengthen the current Alternative Dispute Resolution policy and 
continue to provide training programs for managers and FTC for 
the purpose of encouraging greater participation in mediation to 
resolve EEO and civil rights disputes. 

Revise and update the Disability policy and Reasonable 
Accommodation procedures for th.e purpose of creating a 
workplace environment that is hospitable to individuals with 
disabilities. 
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b. Actions Taken in FY 2011 

1. 

2. 

Demonstrated EEO Commitment from Agency Leadership 

In FY 2011, FTC Chairman, Jon Leibowitz reaffirmed on behalf of 
the entire Commission the agency's commitment to equal 
employment opportunity and diversity. The Chairman emphasized 
that discrimination in all its forms (i.e., race, color, national origin, 
religion, sex, sexual orientation, parental status, disability, age, 
genetic information, or reprisal) would not be tolerated and that 
FTC policy prohibits harassment. He also called upon the FTC 
senior executive to exercise leadership in this area and 
communicate to their subordinate managers and supervisors that 
promoting equal opportunity and diversity are critical 
responsibilities. 

The Chairman reiterated his support of the Agency-Wide Diversity 
Council which was created to develop comprehensive strategies 
that will promote diversity, understanding, inclusion, and 
opportunity throughout the FTC. By joining the Agency-Wide 
Diversity Council, many of the agency's managers, supervisors, 
and employees have demonstrated a strong commitment to an 
inclusive and diverse workplace that inspires all employees to 
pertorm at their highest level. As a result, managers and 
employees are working together to achieve and maintain an 
environment free from discrimination. In the second quarter of FY 
2012, the FTC hosted its first Diversity Summit. The event was a 
resounding success and several initiatives are currently being 
implemented as a result. 

Integrating EEO Principles into the FfC's Strategic Mission 

The FTC recognizes that equality of opportunity and diversity 
management are essential for its highly qualified workforce to 
successfully carry out the agency's law enforcement mission. The 
Director of EEO now reports directly to the head of agency. As a 
result, the Director of EEO has open access to meet with the 
Chairman and to keep him apprised of the state of the agency. 

An integral part of the agency's EEO program is the relationship 
that is shared with HCMO. To foster wllaboration, the two offices 
and their staffs meet on a monthly bas,is to develop comprehensive 
strategies on integrating equality of opportunity into recruiting, 
hiring, developing, and retaining a workforce that is truly reflective 
of our nation's diversity. In addition to the monthly meetings, the 
Directors of EEO and HCMO regularly confer to ensure that issues 
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3. 

or concerns that reqmre immediate attention are dealt with 
immediately. 

Improving Management and Program Accountability for EEO 

Although the No FEAR Act has accountability provisions, the 
agency's executives also place a strong emphasis on achieving a 
model EEO workplace pursuant to EEOC's Management 
Directive-715. For example, agency managers and supervisors are 
evaluated based on their performanct: in integrating merit, equal 
opportunity, and diversity principles into their practices; their 
adherence to policies and practices in all aspects of human capital 
management that will eliminate barriers to equal opportunity; and 
the extent to which they demonstrate effective managerial, 
communication, and interpersonal skills in order to prevent 
disputes that may arise from ineffoctive communication. In 
addition, in FY 2011, the agency began revising its internal anti
harassment policy and intake proc1~dures for the purpose of 
strengthening the program. In the second quarter of FY 2012, the 
agency issued its new policy and reiterated its commitment to 
promptly addressing any conduct that, if left untreated, might 
develop in actionable harassment. 

The FTC created and implemented a Sexual Orientation Anti
Discrimination Policy and Complainit Procedures. The primary 
objectives of this policy are to ensure equal employment 
opportunity for employees and applicants without regard to sexual 
orientation, define the roles and responsibilities of agency 
personnel regarding the internal sexual orientation discrimination 
complaint process, and provide administrative procedures for 
processing discrimination complaints based on sexual orientation. 

D. No FEAR Act Training 

OPM's final regulation on notification and training obligations under the No Fear Act, 5 
C.F.R. § 724.203(d), requires agencies to develop a written training plan that includes and 
describes instructional materials and methods of training, and to sf:t out their training schedule 
and the means for documenting its completion. OPM's final rule on reporting and best practices, 
which complements the notification and training rule, 5 C.F.R. § 724.203, mandates agencies to 
submit an annual report to Congress, which must include a written training plan developed under 
the training obligations. 

The FTC provided training to its staff in FY 2010 and will conduct No FEAR Act 
training to its staff in FY 2012. The FTC will document the completion of the online training 
course through its e-Train Learning Management System. The learning management system 
tracks and creates a record of employees' completion of the onlim~ training course. The FTC 
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continues to ensure that new employees are provided access to the No FEAR Act training online. 
In addition, because the FTC has an orientation program for new employees, it is required that 
they complete No FEAR Act training during their orientation period. The Director of EEO 
monitors the completion of training and, to the extent that training is not timely completed, 
contacts the new employee's immediate supervisor to reiterate the requirements under the No 
FEAR Act. 
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Complaint Activity 

Number of Complaints Filed 

Number of Complainants 

Repeat Filers 

Complaints by Basis 

Equal Employment Opportunity Data Posted Pursuant 
to Title Ill of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No 

Fear Act), Pub. L. 107-174 

2011 thru 
9/30 

2004 2005 2006 2007 2008 2009 2010 

6 2 3 1 5 0 0 

4 2 3 1 5 0 0 

2 1 1 0 2 0 0 

2011 
Note: Complaints can be filed alleging multiple bases. thru 
The sum of the bases may not equal total complaints 

2004 2005 2006 2007 2008 2009 2010 09/30 
filed. 

Race 2 0 3 0 0 3 0 0 

Color 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 

Reprisal 4 2 2 1 1 5 0 0 

Sex 1 2 1 1 1 2 0 0 

National Origin 0 0 0 0 0 0 0 0 

Equal Pay Act 0 1 0 0 0 0 0 0 

Age 1 0 1 0 0 0 0 0 

Disability 2 0 1 0 0 0 0 0 

Non-EEO basis 0 0 0 0 0 0 0 0 

Page 1 



I 
I Complaints by Issue 2011 

Note: Complaints can be filed alleging multiple issues. thru 
The sum of the issues may not equal total complaints 

2004 2005 2006 2007 2008 2009 2010 09/30 
filed. 

Appointment/Hire 0 0 0 0 0 0 0 0 I 
Assignment of Duties 2 1 0 1 0 2 0 0 

Awards 3 3 0 0 0 2 0 0 I 
Conversion to Full-time 0 0 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 0 0 I 
Reprimand 0 0 0 0 1 1 0 0 

Removal 0 0 0 0 0 0 0 0 I 
Suspension 1 0 0 0 2 1 0 0 

I Other 0 0 0 0 0 1 0 0 

Duty Hours 0 0 0 0 0 0 0 0 

Evaluation Appraisal 2 1 0 0 1 2 0 0 

Examination/Test 0 0 0 0 0 0 0 0 I 
Harassment 

Non-Sexual 2 2 1 0 1 3 0 0 I 
Sexual 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 

Pay (Including Overtime) 0 1 0 0 0 0 0 0 
I 
I Promotion/Non-Selection 0 0 2 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 

Directed 1 0 0 0 0 0 0 0 I 
Reasonable Accommodation 0 0 1 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 I 
Termination 1 0 1 0 0 3 0 0 

Terms/Conditions of Employment 0 1 0 0 0 0 0 0 I 
Time and Attendance 1 1 1 0 1 0 0 0 

I Training 1 0 1 1 0 0 0 0 

Other 1 1 0 0 0 0 0 0 
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I Processing Time 

2011 thru 
09/30 

2004 2005 2006 2007 2008 2009 2010 

Complaints pending (for any length of time) 2 1 1 2 1 3 0 0 
during fiscal year 

I 
Average number of days in investigation stage 123.5 23.0 0.0 16.0 :!32.0 218.3 0.0 o.o 
Average number of days in final action stage 0.0 0.0 3.0 392.0 0.0 0.0 o.o 0.0 I 

Complaints pending (for any length of time) 2 4 1 0 0 0 1 1 
during fiscal year where hearing was requested 

Average number of days in investigation stage 0.0 0.0 123.0 0.0 0.0 o.o o.o 0.0 I 
Average number of days pending a hearing 268.0 369.8 274.0 o.o o.o 0.0 520.0 885.0 

Complaints pending (for any length of time) 
during fiscal year where hearing was not 0 0 0 0 0 0 0 0 I 
reauested 

I Average number of days in investigation stage o.o 0.0 o.o o.o o.o 0.0 o.o o.o 
Average number of days in final action stage o.o o.o 0.0 0.0 0.0 0.0 0.0 0.0 

I Complaints Dismissed by Agency 
2011 thru 

09/03 
2004 2005 2006 2007 2008 2009 2010 

Total Complaints Dismissed by Agency 0 0 0 0 0 2 2 0 I 
Average days pending prior to dismissal 0.0 0.0 o.o o.o 0.0 304.5 235.0 0.0 

Complaints Withdrawn by Complainants I 
Total Complaints Withdrawn by Complainants 0 0 1 0 1 0 0 

I 
Total Final Actions Finding Discrimination 

2011 thru 
09/30 

2004 2005 2006 2007 2008 2009 2010 I 
# % # % # O/o # O/o ., % # % # % # % 

I Total Number of Findings a a.a a a.a a a.a a a.a I) a.a a a.a a a.a a a.a 

Without Hearing a a.a a a.a a a.a a a.a I) a.a a a.a a a.a a a.a 

I With Hearing a a.a a a.a a a.a a a.a () a.a a a.a a a.a a a.a 
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I 
Findings of Discrimination Rendered by Basis 
Note: Complaints can be filed alleging multiple 2011 thru 
bases. The •um of the bases may not equal total 09130 
complaints and findings. 2004 2005 2006 2007 2008 2009 2010 

# % # % # % # % ;J % # % # % # % 

I 
I 

Total Number of Findings 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

Race 0 o.o 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

Color 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 o.o 0 0.0 0 0.0 I 
Religion 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

Reprisal 0 0.0 0 0.0 0 0.0 0 0.0 I) 0.0 0 o.o 0 0.0 0 0.0 I 
Sex 0 0.0 0 0.0 0 0.0 0 0.0 I) 0.0 0 0.0 0 0.0 0 0.0 

National Origin 0 0.0 0 0.0 0 0.0 0 0.0 I) 0.0 0 0.0 0 0.0 0 0.0 

Age 0 0.0 0 o.o 0 0.0 0 0.0 I) 0.0 0 o.o 0 0.0 0 0.0 
I 

Disability 0 0.0 0 0.0 0 0.0 0 0.0 I) 0.0 0 0.0 0 0.0 0 0.0 

Non-EEO 0 0.0 0 0.0 0 0.0 0 0.0 I) 0.0 0 0.0 0 0.0 0 0.0 I 
Findings After Hearing 0 0.0 0 0.0 0 0.0 0 0.0 I) 0.0 0 0.0 0 0.0 0 0.0 

Race 0 0.0 0 0.0 0 0.0 0 0.0 I) 0.0 0 0.0 0 0.0 0 0.0 I 
Color 0 0.0 0 0.0 0 0.0 0 0.0 I) 0.0 0 0.0 0 0.0 0 0.0 

Religion 0 0.0 0 0.0 0 o.o 0 0.0 () a.a 0 0.0 0 0.0 a a.a 
Reprisal 0 0.0 0 0.0 0 0.0 0 0.0 I) 0.0 0 0.0 0 0.0 0 0.0 

I 
Sex 0 0.0 0 0.0 0 0.0 0 0.0 I) 0.0 0 0.0 0 0.0 0 0.0 

National Origin 0 0.0 0 0.0 0 0.0 0 0.0 () 0.0 0 0.0 0 0.0 0 0.0 I 
Equal Pay Act 0 0.0 0 0.0 0 0.0 0 0.0 () 0.0 0 0.0 0 0.0 0 0.0 

Age 0 0.0 0 0.0 0 0.0 0 0.0 () 0.0 0 0.0 0 0.0 0 0.0 I 
Disability 0 0.0 0 0.0 0 0.0 0 0.0 () 0.0 0 0.0 0 0.0 0 0.0 

Non-EEO 0 0.0 0 0.0 0 0.0 0 0.0 () 0.0 0 0.0 0 0.0 0 0.0 

Findings Without Hearing 0 0.0 0 0.0 0 0.0 0 0.0 () 0.0 0 0.0 0 0.0 0 0.0 
I 

Race 0 0.0 0 0.0 0 0.0 0 0.0 () 0.0 0 0.0 0 0.0 0 0.0 

Color 0 0.0 0 0.0 0 0.0 0 0.0 () 0.0 0 0.0 0 0.0 0 0.0 I 
Religion 0 0.0 0 0.0 0 0.0 0 0.0 () 0.0 0 0.0 0 0.0 0 0.0 

I Reprisal 0 0.0 0 0.0 0 0.0 0 0.0 (I 0.0 0 0.0 0 0.0 0 0.0 

Sex 0 0.0 0 0.0 0 0.0 0 0.0 (I 0.0 0 0.0 0 0.0 0 0.0 

I National Origin 0 0.0 0 0.0 0 0.0 0 0.0 (I 0.0 0 0.0 0 0.0 0 0.0 

Equal Pay Act 0 0.0 0 0.0 0 0.0 0 0.0 (I 0.0 0 0.0 0 0.0 0 0.0 

Age 0 0.0 0 0.0 0 0.0 0 0.0 (I 0.0 0 0.0 0 0.0 0 0.0 

Disability 0 0.0 0 0.0 0 0.0 0 0.0 (I 0.0 0 0.0 0 0.0 0 0.0 I 
Non-EEO 0 0.0 0 0.0 0 0.0 0 0.0 (I 0.0 0 0.0 0 0.0 0 0.0 
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Findings of Discrimination Rendered by Issue 
2011 thru 

09/30 
2004 2005 2006 2007 2008 2009 2010 

# % # % # % # % " % # % # % # % 

Total Number of Findings 0 0.0 0 0.0 0 0.0 0 0.0 IJ 0.0 0 0.0 0 0.0 0 0.0 I 
Appointment/Hire 0 0.0 0 0.0 0 0.0 0 0.0 IJ 0.0 0 0.0 0 0.0 0 0.0 

Assignment of Duties 0 0.0 0 0.0 0 0.0 0 0.0 IJ 0.0 0 0.0 0 0.0 0 0.0 I 
Awards 0 0.0 0 0.0 0 0.0 0 0.0 IJ 0.0 0 0.0 0 0.0 0 0.0 

Conversion to Full-time 0 0.0 0 0.0 0 0.0 0 0.0 IJ 0.0 0 0.0 0 0.0 0 0.0 

Disciplinary Action I 
Demotion 0 0.0 0 0.0 0 0.0 0 0.0 IJ 0.0 0 0.0 0 0.0 0 0.0 

Reprimand 0 0.0 0 0.0 0 0.0 0 0.0 IJ 0.0 0 0.0 0 0.0 0 0.0 I 
Suspension 0 0.0 0 0.0 0 0.0 0 0.0 IJ 0.0 0 0.0 0 0.0 0 0.0 

I Removal 0 0.0 0 0.0 0 0.0 0 0.0 IJ 0.0 0 0.0 0 0.0 0 0.0 

Other 0 0.0 0 0.0 0 0.0 0 0.0 IJ 0.0 0 0.0 0 0.0 0 0.0 

Duty Hours 0 0.0 0 0.0 0 0.0 0 0.0 IJ 0.0 0 0.0 0 0.0 0 0.0 

Evaluation Appraisal 0 0.0 0 0.0 0 0.0 0 0.0 I) 0.0 0 0.0 0 0.0 0 0.0 I 
Examination/Test 0 0.0 0 0.0 0 0.0 0 0.0 IJ 0.0 0 0.0 0 0.0 0 0.0 

Harassment I 
Non-Sexual 0 0.0 0 0.0 0 0.0 0 0.0 I) 0.0 0 0.0 0 0.0 0 0.0 

Sexual 0 0.0 0 0.0 0 0.0 0 0.0 IJ 0.0 0 0.0 0 0.0 0 0.0 

Medical Examination 0 0.0 0 0.0 0 0.0 0 0.0 I) 0.0 0 0.0 0 0.0 0 0.0 
I 

Pay (Including Overtime) 0 0.0 0 0.0 0 0.0 0 0.0 IJ 0.0 0 0.0 0 0.0 0 0.0 

Promotion/Non-Selection 0 0.0 0 0.0 0 0.0 0 0.0 I) 0.0 0 0.0 0 0.0 0 0.0 I 
Reassignment 

Denied 0 0.0 0 0.0 0 0.0 0 0.0 IJ 0.0 0 0.0 0 0.0 0 0.0 I 
Directed 0 0.0 0 0.0 0 0.0 0 0.0 IJ 0.0 0 0.0 0 0.0 0 0.0 

I Reasonable Accommodation 0 0.0 0 0.0 0 0.0 0 0.0 IJ 0.0 0 0.0 0 0.0 0 0.0 

Reinstatement 0 0.0 0 0.0 0 0.0 0 0.0 I) 0.0 0 0.0 0 0.0 0 0.0 

Retirement 0 0.0 0 0.0 0 0.0 0 0.0 IJ 0.0 0 0.0 0 0.0 0 0.0 

Termination 0 0.0 0 0.0 0 0.0 0 0.0 I) 0.0 0 0.0 0 0.0 0 0.0 I 
Terms/Conditions of Employment 0 0.0 0 0.0 0 0.0 0 0.0 I) 0.0 0 0.0 0 0.0 0 0.0 

Time and Attendance 0 0.0 0 0.0 0 0.0 0 0.0 I) 0.0 0 0.0 0 0.0 0 0.0 I 
Training 0 0.0 0 0.0 0 0.0 0 0.0 I) 0.0 0 0.0 0 0.0 0 0.0 

Other 0 0.0 0 0.0 0 0.0 0 0.0 IJ 0.0 0 0.0 0 0.0 0 0.0 

Findings After Hearing 0 0.0 0 0.0 0 0.0 0 0.0 IJ 0.0 0 0.0 0 0.0 0 0.0 
I 

Appointment/Hire 0 0.0 0 0.0 0 0.0 0 0.0 IJ 0.0 0 0.0 0 0.0 0 0.0 

Assignment of Duties 0 0.0 0 0.0 0 0.0 0 0.0 IJ 0.0 0 0.0 0 0.0 0 0.0 I 
Awards 0 0.0 0 0.0 0 0.0 0 0.0 IJ 0.0 0 0.0 0 0.0 0 0.0 

Conversion to Full-time 0 0.0 0 0.0 0 0.0 0 0.0 I) 0.0 0 0.0 0 0.0 0 0.0 I 
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I 
I 

Findings of Discrimination Rendered by Issue 

2011 thru 
09/30 

2004 2005 2006 2007 2008 2009 2010 

# O/o # •to # O/o # O/o II O/o # O/o # O/o # O/o I 
Disciplinary Action 

Reprimand a a.a a a.a a a.a a a.a () a.a a a.a a a.a a a.a 
Suspension a a.a a a.a a a.a a a.a I) a.a a a.a a a.a a a.a I 
Removal a a.a a a.a a a.a a a.a I) a.a a a.a a a.a a a.a 
Other a a.a a a.a a a.a a a.a I) a.a a a.a a a.a a a.a I 

Duty Hours a a.a a a.a a a.a a a.a I) a.a a a.a a a.a a a.a 
Evaluation Appraisal a a.a a a.a a a.a a a.a I) a.a a a.a a a.a a a.a I 
Examination{Test a a.a a a.a a a.a a a.a I) a.a a a.a a a.a a a.a 
Harassment 

Non-Sexual a a.a a a.a a a.a a a.a I) a.a a a.a a a.a a a.a I 
Sexual a a.a a a.a a a.a a a.a I) a.a a a.a a a.a a a.a 

Medical Examination a a.a a a.a a a.a a a.a I) a.a a a.a a a.a a a.a I 
Pay (Including Overtime) a a.a a a.a a a.a a 0.0 () 0.0 0 0.0 0 0.0 0 0.0 

I Promotion/Non-Selection a a.a 0 a.o a a.a 0 a.a () a.a 0 a.a a a.a a a.a 
Reassignment 

Denied 0 0.0 a a.a 0 o.a 0 0.0 () 0.0 0 0.0 0 o.a 0 0.0 

Directed a a.a a a.a a a.a a a.a () a.a a a.a a a.a a a.a I 
Reasonable Accommodation a 0.0 a a.a 0 o.a 0 a.a () a.a 0 a.o a a.a 0 0.0 

Reinstatement a a.a a a.a a a.a a a.a () a.a a a.a a a.a a a.a I 
Retirement 0 0.0 0 0.0 0 0.0 0 a.o () a.o 0 0.0 0 0.0 0 0.0 

Termination a a.a a a.a a a.a a a.a () a.a a a.a a a.a a 0.0 

Terms/Conditions of Employment 0 0.0 0 0.0 a a.a a a.o () a.a 0 0.0 0 0.0 0 o.a I 
Time and Attendance a a.a a a.a a a.a a a.a () a.a a a.a a a.o a a.a 
Training 0 0.0 0 0.0 0 0.0 0 0.0 () a.a a a.a a a.a a a.a I 
Other a a.a a a.a a a.a a a.a () a.a a a.a a a.a a a.a 

I Findings Without Hearing a a.a a a.a a a.a a a.a () a.a a a.a a a.a a a.a 
Appointment/Hire a a.a a a.a a a.a a a.a () a.a a a.a a a.a a a.a 
Assignment of Duties a a.a a a.a a a.a a a.a () a.a a a.a a a.a a a.a 
Awards a a.a a a.a a a.a a a.a () a.a a a.a a a.a a a.a I 
Conversion to Full-time a a.a a a.a a a.a a a.a Cl a.a a a.a a a.a a a.a 
Disciplinary Action I 

Reprimand a a.a a a.a a a.a a a.a () a.a a a.a a a.a a a.a 

I Suspension a a.a a a.a a a.a a a.a Cl o.a a a.a a a.a a a.a 

Removal a a.a a a.a a a.o a a.o Cl a.a a a.a a a.a a a.a 
Other a a.a a a.a a a.a a o.a Cl a.a a a.a a a.a a a.a 

Duty Hours a a.a a a.a a o.a a o.a Cl a.o a a.a a a.a a a.a I 
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Findings of Discrimination Rendered by Issue 

2011 thru 
09/30 

2004 2005 2006 2007 :zoos 2009 2010 

# O/o # O/o # O/o # O/o ~· O/o # O/o # O/o # O/o I 
Disciplinary Action 

Evaluation Appraisal 0 0.0 0 0.0 0 0.0 0 0.0 (I 0.0 0 0.0 0 0.0 0 0.0 

Examination/Test 0 0.0 0 0.0 0 0.0 0 0.0 (I 0.0 0 0.0 0 0.0 0 0.0 
I 

Harassment 

Non-Sexual 0 0.0 0 0.0 0 0.0 0 0.0 Cl 0.0 0 0.0 0 0.0 0 0.0 I 
Sexual 0 0.0 0 0.0 0 0.0 0 0.0 Cl 0.0 0 0.0 0 0.0 0 0.0 

Medical Examination 0 0.0 0 0.0 0 0.0 0 0.0 Cl 0.0 0 0.0 0 0.0 0 0.0 

Pay (Including Overtime) 0 0.0 0 0.0 0 0.0 0 0.0 Cl 0.0 0 0.0 0 0.0 0 0.0 I 
Promotion/Non-Selection 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 

Reassignment I 
Denied 0 0.0 0 0.0 0 0.0 0 0.0 Cl 0.0 0 0.0 0 0.0 0 0.0 

Directed 0 0.0 0 0.0 0 0.0 0 0.0 Cl 0.0 0 0.0 0 0.0 0 0.0 

Reasonable Accommodation 0 0.0 0 0.0 0 0.0 0 0.0 Cl 0.0 0 0.0 0 0.0 0 0.0 I 
Reinstatement 0 0.0 0 0.0 0 0.0 0 0.0 (I 0.0 0 0.0 0 0.0 0 0.0 

Retirement 0 0.0 0 0.0 0 0.0 0 0.0 (I 0.0 0 0.0 0 0.0 0 0.0 

Termination 0 0.0 0 0.0 0 o.o 0 0.0 (I 0.0 0 0.0 0 0.0 0 0.0 
I 

Terms/Conditions of Employment 0 0.0 0 0.0 0 0.0 0 0.0 (I 0.0 0 0.0 0 0.0 0 0.0 

Time and Attendance 0 0.0 0 0.0 0 0.0 0 0.0 (I 0.0 0 0.0 0 0.0 0 0.0 I 
Training 0 0.0 0 0.0 0 0.0 0 0.0 (I 0.0 0 0.0 0 0.0 0 0.0 

I Other 0 0.0 0 0.0 0 0.0 0 0.0 (I 0.0 0 0.0 0 0.0 0 0.0 
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I 
I Pending Complaints Filed in Previous Fiscal Years 

by Status 2011 thru 
09/30 

2004 2005 2006 2007 2008 2009 2010 I 
Total Complaints from previous Fiscal Years 6 5 5 3 2 1 5 0 

Total Complainants 5 4 3 3 2 1 5 0 

Number Complaints Pending I 
Investigation 2 3 1 1 0 3 0 0 

Hearing 4 0 4 0 1 0 1 1 I 
Final Agency Action 0 2 0 1 1 0 0 0 

I Appeal with EEOC Office of Federal Operations 0 0 0 0 0 0 0 0 

I Complaint Investigations 
2011 thru 

09/30 
2004 2005 2006 2007 2008 2009 2010 

Pending Completion Where Investigtion Exceeds 
0 0 0 0 0 0 0 0 

Required Time Frames I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
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FEDERAL TRADE COMMISSION 
NO FEAR ACT TRAINING PLAN 

Section 202(c) of Title II of the No FEAR Act states: "Each Federal agency shall provide 
to the employees of such agency training regarding the rights and remedies applicable to such 
employees under the [Federal anti-discrimination and retaliation statutes and other legal 
authority]." 

The Office of Personnel Management's (OPM) regulations on implementation of the 
training requirements of the No FEAR Act require each agency to develop a written plan for 
training all of its employees, including supervisors and managers. 5 C.F.R. § 724.203(a). The 
plan must describe: 

1. 
2. 
3. 

The instructional materials and method of the training; 
The training schedule; and 
The means of documenting completion of training. 

Title 5 C.F.R. § 724.203(b). Agencies were required to complete initial No FEAR training for all 
employees by December 17, 2006, and thereafter to place employees on a training cycle of no 
longer than every two years. 5 C.F.R. § 724.203(d). New employees should receive the 
applicable training as part of the agency's orientation program. 5 C.F.R. § 724.203(e). If an 
agency does not have an orientation program, new employees must receive the applicable 
training within 90 calendar days of their appointment. 5 C.F.R. § 724.203(e). 

The Federal Trade Commission's written No FEAR Act Training Plan developed in 
compliance with OPM's regulatory requirements is provided below: 

I. The Instructional Materials and Method of the Training 

Based on OPM's requirements, FTC contracted with a courseware content vendor to 
provide instruction to employees through the e-Train Learning Management System using an 
off-the-shelf, online, No FEAR Act training course. Through the e-Train Learning Management 
System, FTC employees receive training on their rights and remedies available under the anti
discrimination, retaliation, and whistleblower protection laws. The course: 

• 
• 

• 

Provided instruction on all topics required by the No FEAR Act and OPM . 

Provided supervisors and managers with additional instruction on their specific 
responsibilities as outlined by the EEOC and the FTC's Administrative Manual, Chapter 
5, Section 400-Equal Opportunity Office Policy and Procedures. 

Allowed users to interact with a series of audio-visual scenarios so that they are 
continually engaged in the learning process. 
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II. The Training Schedule 

During FY 2011, the FTC completed training for new employees within 90 days from 
their starting date. However, because the FTC conducts an orientation program for all new 
employees, beginning in FY 2012, the FTC will commence requiring all new employees to take 
the applicable training during their orientation which is consistent with the requirements of 5 
C.F.R. § 724.203(e). There were 125 employees that completed online No FEAR Act training 
during this reporting period. All employees had access to this training through the FTC's online 
e-Train Learning Management System. At least every two years, as required by OPM 
regulations, FTC employees receive an online refresher course covering the major principles 
regarding the rights and remedies available under the employment discrimination and 
whistleblower protection laws. 

III. The Means of Documenting Completion of Training 

The FTC documents completion of the No FEAR online training course through the FTC 
e-Train Learning Management System. This system tracks and creates a record of employees' 
completion of this training. 
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UNITED ST A TES OF AMERICA 
FEDERAL TRADE COMMISSION 

WASHINGTON, D.C. 20580 

MEMORANDUM 

FROM: Chairman Jon Leibowitz 

TO: Commissioners and Commission Staff 

August 29, 2011 

SUBJECT: Sexual Orientation Anti-Discrimination Policy 

Everyone deserves a workplace free from discrimination and harassment, 
where we can work with dignity, mutual respect, and equal opportw1ity. It has 
been longstanding FTC policy to prohibit Wllawful employment 
discrimination and harassment based on race, color, national origin, religion, 
sex, sexual orientation, parental status, disability, or age (click here). The 
Agency has long been committed to this standard with respect to ouir 
colleagues; however, the FTC's written complaint procedures previously did 
not address complaints based on sexual orientation. 

To make certain that our Agency has a system of accoW!tability for 1ensuring 
a workplace free of discrimination and to provide an internal administrative 
process for addressing complaints, a Sexual Orientation Anti-Discrimination 
Policy and Complaint Procedures are now set forth in the Agency's 
Administrative Manual, Chapter 5, Section 410 (click here). All employees 
are encouraged to read the policy so that they are aware of their rights and 
responsibilities. This policy is similar to those already in place at federal 
agencies such as the Departments of Commerce, Interior, Justice, and State, 
as well as at the U.S. Social Security Administration and the U.S. Equal 
Employment OpportWlity Commission. 

FTC employees must not engage in conduct that discriminates against 
another employee on any basis, including the basis of his or her sexual 
orientation. Each of us is responsible for ensuring that the FTC continues to 
be a model EEO workplace and one free of any type of harassment. 

If you have any questions regarding the Sexual Orientation Anti
Discrimination Policy or any other anti-discrimination policy here all the FTC, 
please contact Kevin Williams in the Office of EEO at ext. 2064. 

Thank you. 
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TO: 

FROM: 

UNITED STATES OF AMERICA 

FEDERAL TRADE COMMISSION 

WASHINGTON, D.C. 20580 

The Commissioners and Commission Staff 

Chairman Jon Leibowitz 

SUBJECT: FTC Diversity Statement 

One year ago today, we announced the creation of an Agency-Wide Diversity 
Council to develop comprehensive strategies that will promote diversity, understanding, 
and opportunity throughout the FTC community. Over the past year, representatives from 
each Bureau and Office, including management and staff alike, have worked together to 
form the FTC Diversity Council and to devise ways to improve diversity at the 
Commission, foster the professional development of Agency staff at all levels, and make 
the FTC an even better place to work. 

One of the Diversity Council's first projects was to draft a Diversity Statement, 
which we will proudly post on both the FTC's public website and on the Diversity 
Council's Intranet page (coming soon). Let me encourage all to read the FTC Diversity 
Statement, which reaffirms the Agency's commitment to equal employment opportunity 
and a broadly diverse workforce. As our new Diversity Statement declares, "We believe 
that there is enormous collective strength in our collective diffe:rences." 

Many thanks to the FTC's new Diversity Council, with the enthusiastic leadership of 
Norm Armstrong, Lem Dowdy, April Tabor, and the many committee heads and members, 
for all their hard work and dedication. The Diversity Council, the Equal Employment 
Office, the Human Resources Management Office, and other partners throughout the 
Agency will continue to develop innovative ideas and effective strategies to recruit and 
retain a diverse workforce in all areas of employment. 

As we approach Martin Luther King, Jr. Day, let us celebrate diversity and continue 
working together to strengthen our FTC community, better serve American consumers, and 
build international relationships. Our diversity inspires and enables us to perform at the 
highest levels of excellence. 

Thank you. 
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FTC Diversity Statement 

The Federal Trade Commission (FTC) is dedicated to recruiting, building, and maintaining a 
broadly diverse workforce. We believe that there is enormous colle1;tive strength in our 
collective differences. Diversity and inclusion in employment is also essential to the success of 
the FTC's consumer protection and competition missions. In order for the FTC to protect 
consumers and preserve competition, we seek a workforce that refle,~ts the diversity of the 
consumers we serve. Towards that end, the FTC strives to achieve aind maintain an environment 
that is free from discrimination and that embraces the principles of equality, excellence, and 
mutual respect by: 

1. Attracting, developing, and retaining a diverse workforce thait reflects America's 
differences in age, color, culture, disabilities, gender, marital or parental status, national 
origin, race, religion, and sexual orientation; 

2. Identifying and promoting the leadership capabilities of employees; 

3. Providing a full and fair opportunity for all employees to pmsue a career in the Federal 
service and to advance based on their performance and abilities; 

4. Enabling all employees to carry out their duties in the workplace free from unlawful 
discrimination, including sexual harassment and retaliation for engaging in legally 
protected activities; and 

5. Creating an inclusive work environment that fosters communication, encourages cross
cultural understanding and acceptance, and solicits varying opinions and approaches, and 
in which our employees feel valued, involved, supported, and respected. 

The FTC has an Agency-wide Diversity Council, as well as bureau-specific diversity councils 
and affinity groups, each of which create and support the developme:nt of innovative ideas, 
effective strategies, and allocation ofresources to recruit and retain diverse employees in all 
areas of employment. By leveraging our different demographic, functional, and intellectual 
views, we will successfully create an inclusive and sustainable work environment that cultivates 
our employees, enhances our innovation and analyses, and improves: our enforcement and 
regulatory efforts. 

To read the memo from Chairman Leibowitz announcing the diversity statement, click here. To 
read the memo from Chairman Leibowitz announcing the creation of the Diversity Council click 
here. 
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Federal Trade Commission 
Sexual Orientation Discrimination Policy and 

Complaint Procedures for Processing Allegations of Discrimination Based on 
Sexual Orientation 

Chapter 5 
410 - Sexual Orientation 

Part 1- General Provisions 

1. 

2. 

3. 

Purpose 

The purpose of this section is to establish the Federal Trade Commission's (FTC) policy 
for addressing claims of discrimination based on sexual orientation. The primary 
objectives of this policy are to ensure equal employment opportunity for employees and 
applicants for employment without regard to sexual orientation, define the roles and 
responsibilities of agency personnel regarding the sexual orientation discrimination 
complaint process, and provide administrative procedures for processing discrimination 
complaints based on sexual orientation. 

Policy 

It is the policy of the FTC to maintain a professional workplace in which individuals are 
accorded respect, regardless of their differences, to include sexual orientation, and to 
ensure that FTC employees will not be discriminated or retaliated against on the basis of 
sexual orientation. Further, it is the policy of the FTC to maintain an environment free 
from harassment, including verbal or physical conduct that creates an intimidating or 
hostile environment for an individual because of sexual orientation. 

Complaints of discrimination based on sexual orientation are not governed by any 
statutory prohibition or external regulatory process. The FTC modeled, in significant 
part, its procedures for processing sexual orientation discrimination claims after the 
procedures used to process complaints of discrimination based on race, color, religion, 
national origin, sex, age, disability, or genetic information under the Federal Sector Equal 
Employment Opportunity complaint procedures, 29 C.F.R. § 1614. 

The FTC will not tolerate retaliation against any employee who reports or complains of 
hostile or abusive conduct under this or any other agency 
policy or procedure or who assists in any inquiry regarding 
such a complaint. Any claims of retaliation based on 
reporting or opposing hostile or abusive conduct may also 
be handled pursuant to the procedures m the 
anti-harassment policy. 

Authority 
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Executive Order 11478, as amended by Executive Orders 12106 and 13087, prohibits 
discrimination and ensures equal opportunity in Federal employment for all individuals, 
without regard to race, color, religion, sex, national origin, age, disability, or sexual 
orientation. 

Coverage 

A. 

B. 

c. 

This policy applies to the administrative processing of complaints involving FTC 
employment practices or policies filed by employees or applicants who believe 
they have been discriminated against because of sexual orientation. Employment 
discrimination based on sexual orientation is treating employees and applicants 
for employment differently than similarly situated employees or applicants 
because of: 

(1) Their sexual orientation or perceived sexual orientation; or 

(2) Their relationship with an individual of a particular sexual orientation. 

Complaints of discrimination that contain claims based on race, color, religion, 
national origin, sex, age, disability, or genetic information will be processed 
pursuant to 29 C.F.R. Part 1614 (i.e., the regulations covering the Federal sector 
EEO process) and the FTC's interpretative policy found in Chapter 5: Section 400, 
Part III of the Administrative Manual. When complaints of discrimination 
contain claims based on sexual orientation and claims based on race, color, 
religion, national origin, sex, age, disability, or g1enetic information after the 
investigation has been completed the Director of EEO will issue a final decision 
on the sexual orientation claim and the remaining EEO claims will be processed 
pursuant to 29 C.F.R. Part 1614 and Chapter 5: Section 400, Part III of the 
Administrative Manual. 

The FTC is committed to creating and sustaining a work environment that is free 
from discrimination, including all forms of harassment. While harassment 
usually involves a pattern of hostile or abusive conduct that is sufficiently severe 
or pervasive, the FTC will not wait for a pattern of hostile or abusive conduct to 
emerge. Instead, the FTC treats hostile or abusive conduct as misconduct that 
must be stopped before it becomes severe or pervasive. Therefore, if a 
management official knows or has reason to know about allegations of hostile or 
abusive conduct or harassment, (s)he must initiate an inquiry to eliminate the 
conduct and prevent its recurrence. If hostile or abusive conduct is found to have 
occurred, disciplinary action up to and including the termination of employment, 
if warranted, may be imposed. Chapter 5: Se1~tion 400, Part XI of the 
Administrative Manual sets forth the FTC's anti-harassment policy and procedures 
that must be followed in addressing all forms of hostile or abusive conduct. 
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D. Nothing in these procedures shall be construed as creating any new substantive 
rights beyond those already in effect. 

5. Responsibilities 

A. 

B. 

C. 

The Chairman. The Chairman, through his or her designee, has overall 
responsibility for all EEO programs in the FTC. The Chairman is responsible 
for: 

(1) Providing overall direction m the establishment of agency-wide EEO 
objectives. 

(2) Ensuring that all FTC managers are held accountable for achievements of 
the objectives and the fulfillment of EEO requirements concerning the 
prevention of discrimination against employees or applicants based on 
sexual orientation. 

(3) Ensuring that the agency's operations adhere to EEO principles in its 
personnel policies and practices relating to the employment, development, 
advancement, and treatment of FTC employee:s or applicants regardless of 
sexual orientation. 

The Executive Director. The Executive Director, through his or her designee, is 
responsible for: 

(1) 

(2) 

(3) 

Ensuring that this policy is communicated to all employees. 

Allocating adequate resources for appropriate training and the 
development of this policy. 

Reviewing and approving all proposed settlement agreements of 
discrimination and other related complaints, including offers of resolution. 

The General Counsel. The General Counsel, through his or her designee, is 
responsible for serving as the agency's legal representative and providing advice 
regarding complaints processed under this policy. Specific responsibilities 
include: 

(1) 

(2) 

Providing advice on the legal sufficiency of proposed human resources 
management actions. 

Making recommendations to the Executive Director concernmg the 
resolution of claims. 

3 
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D. 

E. 

The Director of EEO. The Director of EEO, through his or her designee, is 
responsible for administering the development and implementation of FTC sexual 
orientation nondiscrimination policy, as well as managing the complaint process. 
Specific responsibilities include: 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

Advising the Chairman on the preparation o:f plans, procedures, reports, 
and other FTC policies and program matters. 

Periodically evaluating the sufficiency of agency resources and the 
responsiveness of the EEO program and reporting findings to the 
Chairman with recommendations. 

Serving as the principal FTC advisor on equality of opportunity programs, 
policies, and procedures. This responsibility includes providing support 
and advice on issues related to equality of opportunity in all aspects of 
employment. 

Proposing, developing and reviewing FTC policies and procedures, 
including: plans, reports, and programs for assessing efforts to promote 
equal employment opportunity. 

Managing the complaint process, including providing guidance to EEO 
counselors and monitoring the activities of investigators. 

Recommending settlements and taking final! actions, including making 
final decisions on complaints that are consistent with the rules governing 
the complaint process. 

(7) Providing guidance to FTC management on carrying out this policy. 

The Chief Human Capital Officer. The ChiefHuman Capital Officer, through his 
or her designee, is responsible for administering a comprehensive human 
resources and labor-management relations program for the FTC. Specific 
responsibilities include: 

(1) 

(2) 

Serving as the principal FTC advisor on HRMO programs and policies. 
This responsibility includes providing support on issues related to human 
resources management in all aspects of the administrative complaint 
process. 

Developing solutions to problems of recruitment, employee development 
and training, employee utilization, and advancement. 
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6. 

F. 

G. 

Managers and Supervisors. All managers and supervisors are responsible for 
promoting and implementing equality of opportunity programs in their bureaus or 
offices. Specific responsibilities of managers and supervisors relating to 
discrimination based on sexual orientation include: 

(I) 

(2) 

(3) 

(4) 

(5) 

Ensuring effective development and management of human resource 
management strategies and taking proactive steps to identify and eliminate 
barriers to equal employment opportunity in their organizations. 

Keeping informed of human resource management program requirements, 
including recruitment and assessing their organizations for equality of 
opportunity. 

Cooperating with EEO counselors, investigators, and others who have 
assigned responsibilities in the discrimination complaint process. 

Acting promptly and thoroughly in a manner consistent with FTC policy to 
prevent or resolve a situation that might lead to complaints of unlawful 
discrimination based on sexual orientation and/or retaliation. 

Addressing and correcting employee misconduct, including hostile or 
abusive conduct and prohibited harassment that is based on sexual 
orientation within their bureau, office or division. 

Employees. Employees are responsible for: 

(1) Keeping informed of their rights and obligations as outlined m this 
section. (See paragraph 6 below). 

(2) 

(3) 

Complying with FTC equality of opportunity policies and directives. 

Cooperating in the implementation of equality of opportunity programs 
and procedures, including providing, upon request, information relating to 
a complaint. 

Rights of Employees 

A. Employees have a right to work in an environment free of discrimination, 
harassment, intimidation, ridicule, and insult based on sexual orientation. 

5 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

B. 

C. 

D. 

Employees and applicants for employment have a right to file a discrimination 
complaint based on sexual orientation and remain anonymous throughout 
counseling. 

Employees involved in the discrimination complaint process have a right to 
representation, the right to use a reasonable amourit of official time under the 
administrative complaint process, and the right to be free from restraint, 
interference, coercion, discrimination, and retaliation. 

Employees involved in the discrimination complaint process will be notified of 
their rights at each stage of the process. 

7. Definitions 

A. 

B. 

B. 

C. 

Aggrieved Individual. An employee or applicant for employment who suffers a 
present harm or loss with respect to a term, condition, or privilege of employment 
for which there is a remedy. 

Individual Complaint. A written complaint of discrimination based on sexual 
orientation filed by an employee or an applicant for employment alleging that a 
specific act of discrimination or retaliation has taken place and has adversely 
affected the individual. 

(I) Complainant. A person who believes that he or she has been 
discriminated against based on sexual orientation and files a complaint 
with the FTC on this basis. 

(2) Retaliation. A difference m treatment b1~cause one opposes sexual 
orientation discrimination or participates in the sexual orientation 
discrimination complaint process. Retaliation under this policy, does not 
include the "protected activity'' provided for mtder 29 C.F.R. Part 1614. 

Mediation. An informal and confidential way for parties to resolve disputes with 
the help of a neutral mediator who is trained to help people resolve their 
differences. Mediation is the FTC's chosen method for resolving Federal sector 
EEO complaints. 

Official Time. The time an employee uses during work hours without charge to 
leave or loss of pay for the purpose of presenting a claim of discrimination based 
on sexual orientation or responding to the Office of EEO's requests for 
information. 
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8. 

D. 

E. 

Remedy. The means through which a right is enforced or a violation of a right is 
prevented, redressed, or compensated. The remedie:s authorized under Title VII 
of the Civil Rights Act such as front pay, interest on back pay, attorneys fees 
(unless back pay is at issue), compensatory damages, or any other monetary relief 
other than back pay, are not available to complainants under this policy. 

Sexual Orientation. Sexual orientation is defined as homosexuality, bisexuality, 
or 
heteros 
exualit 
y, 
whethe 
r such 
orienta 
tion is 
actual 
or 
perce1v 
ed, and 
include 
s 
associa 
ti on 
with 
another 
individ 
ual of a 
particu 
lar 
sexual 
orienta 
ti on. 

Time Extensions and Computations 

A. All time periods in these procedures stated in temts of days are calendar days 
unless otherwise stated. 

B. A document will be deemed timely if it is received or postmarked before the 
expiration of the applicable filing period, or in the absence of a legible postmark, 
if it is received within 5 days of the expiration of the applicable filing period. 
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C. The first day counted will be the day after the event from which the time period 
begins to run and the last day of the period will be included, unless it falls on a 
Saturday, Sunday or Federal holiday, in which case the period will be extended to 
the next business day. 

Part II - Individual Complaint Procedures 

I. 

2. 

An aggrieved individual who believes that ( s )he has been discriminated against on the 
basis of sexual orientation must consult an EEO counselor prior to filing a complaint in 
order to try to resolve the matter informally. 

A. 

B. 

An aggrieved individual must contact an EEO counselor within 45 days of the 
matter alleged to be discriminatory or, in the case of a personnel action, within 45 
days of the effective date of the action. 

The Director of the Office of EEO may extend the 45-day time limit when the 
aggrieved individual shows that (s)he was not notified of the time limit and was 
not otherwise aware of it, or that (s)he did not know and reasonably would not 
have known that the discriminatory matter or personnel action occurred, or that 
despite due diligence (s)he was prevented by circumstances beyond his or her 
control from contacting an EEO counselor within the time limit, or for other 
reasons considered sufficient by the Director of EEO. 

The EEO counselor must advise the aggrieved individual in writing of his or her rights 
and responsibilities including: the duty to mitigate damages,. that only matter(s) raised in 
precomplaint counseling (or matters like or related to matters raised in precomplaint 
counseling) may be alleged in a formal complaint, the duty to keep the Office of EEO 
informed of his or her current address, and the election of forums for raising employment 
issues that may or may not address discrimination based on sexual orientation, to include: 

A. Filing a grievance under the negotiated grievance procedure in the applicable 
collective bargaining agreement; 

B. 

c. 

D. 

E. 

Filing a complaint under these procedures; 

Filing a grievance under the administrative grievan1;e procedure set forth in the 
FTC Administrative Manual, Chapter 3: Section 800; 

Filing a complaint with the Office of Special Counsell (OSC); or 

Filing an appeal with the Merit Systems Protection Board (MSPB), if the action 
complained of is otherwise appealable to the MSPB. 
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3. 

4. 

5. 

6. 

The EEO counselor will provide appropriate counseling and attempt to resolve the matter 
informally, using traditional methods as well as offering to allow the individual to use 
mediation, which when used, will extend the precomplaint counseling period to a 
maximum of90 days. 

EEO counselors will advise an aggrieved individual of the relevant distinctions between 
complaints based on sexual orientation and those processed under 29 C.F.R. Part 1614, 
including that under the procedures provided for in this policy, an aggrieved individual 
who complains of discrimination based on sexual orientation is not entitled to a hearing 
or an appeal and that the rt.."IIledies are restricted to those provided in this policy. (See 
Part IX). 

EEO counselors will also advise an aggrieved individual of his or her right to: 

A. Maintain anonymity in the precomplaint process, unless waived. 

B. 

C. 

D. 

E. 

F. 

Have representation throughout the complaint process, including precomplaint 
counseling. 

File a complaint within 15 days of receiving the EEO counselor's notice of final 
interview with the Director of EEO or a class complaint, if in precomplaint 
counseling the complainant informs the EEO counselor that (s)he wishes to file a 
class complaint and serve as the class agent. 

Pursue only those claims raised in counseling or claims like or related to those 
issues or claims raised in precomplaint counseling in a formal complaint filed 
with the FTC. 

Choose between procedures for participating m mediation or the counseling 
process. 

Amend his or her complaint with like and related claims and consolidate 
independent claims brought by the same complainartt after a complaint has been 
filed. 

The EEO counselor will conduct a final interview with the aggrieved individual within 30 
days of the date the aggrieved individual brought the matter to the EEO counselor's 
attention. If the counseling period is extended for an additional 60 days by the FTC to 
facilitate resolution, or the aggrieved individual elects to participate in the mediation 
process, the precomplaint process is extended to 90 days. If the matter has not been 
resolved, counseling has not been extended, or the aggrieved individual did not elect 
mediation, the EEO counselor will notify the aggrieved individual in writing, no later 
than 30 days after the initial contact, of the right to file a formal complaint with the Office 
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7. 

8. 

of EEO, on FTC Form ? . If the aggrieved individual elected to part1c1pate in the 
mediation process, or precomplaint counseling was extended and no resolution is 
reached, the EEO counselor will notify the aggrieved individual in writing, no later than 
90 days after initial contact, of the right to file a formal comp I aint. 

The written notification of the right to file a formal complaint will inform the aggrieved 
individual of the right to file a formal complaint within 15 days of receipt of the notice, of 
the appropriate official with whom to file the complaint, and of the individual's duty to 
notify the FTC immediately, in writing, if (s)he retains counsel or a representative. The 
written notice will also advise the aggrieved individual that a complaint that is not filed 
within the 15-day period may be dismissed as untimely. The: EEO counselor must obtain 
the signature of the aggrieved individual on the notice with the date of receipt unless the 
notice was sent by certified mail, return receipt requested. 

When advised that a complaint has been filed by an aggrieved individual, the EEO 
counselor will submit a written report within 15 days to the Director of EEO and the 
aggrieved individual concerning the issues discussed and actions taken during counseling. 

Part III - Filing Formal Complaints 

1. The formal complaint of discrimination based on sexual orientation must be filed in the 
Office of EEO. The complainant must use FTC Form ? to submit an individual 
complaint. 

2. 

3. 

4. 

5. 

6. 

The formal complaint must be in writing and must be filed within 15 days of receipt of 
the notice of right to file a complaint, as a described above in Part II, paragraph 7. 

The formal complaint must be signed by the complainant or complainant's representative 
and submitted to the Office of EEO. 

The formal complaint must contain a telephone numher and address where the 
complainant or the representative can be contacted. 

The formal complaint must be specific and limited to the FTC policy or practice leading 
to the complaint or the action that allegedly harmed the complainant and those matters the 
complainant presented in precomplaint counseling. 

The Office of EEO will acknowledge, in writing, receipt of a formal complaint and 
inform the complainant of the date on which the formal c:omplaint was filed and the 
specific accepted claims. The acknowledgment will also advise the complainant that the 
FTC will complete an impartial and appropriate investigation of the complaint within 180 
days of the date of filing an individual complaint. 
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Part IV - Dismissals of Complaints 

The Director of EEO will dismiss a complaint or a portion of a complaint: 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

That fails to state a claim covered under these procedures or states a claim by the same 
complainant that is pending before or has been decided by the FTC or any other 
administrative or judicial entity. A complaint may not be dismissed under this section 
solely because the claims are also being processed under 29 C.F.R. Part 1614; 

That fails to comply with the applicable time limits contained in these procedures, unless 
the Director of EEO extends the time limits in accordance with Part 11, paragraph 1 of 
these procedures; or that raises a matter that has not been brought to the attention of an 
EEO counselor and is not like or related to a matter that was raised in precomplaint 
counseling; 

Where the complainant has raised the same matter in a negotiated grievance procedure 
that permits claims of discrimination based on sexual orientation to be raised or where the 
complainant indicates that (s)he has elected to pursue a non-EEO process (e.g., OSC). 
(See Part II, paragraph 2, for the list of forums that a complainant can elect); 

That is moot or alleges that a proposal to take a personnel action, or other preliminary 
step to taking a personnel action, is discriminatory; 

Where the complainant cannot be located, provided that reasonable efforts have been 
made to locate the complainant and the complainant has not responded within 15 days to 
a notice of proposed dismissal sent to his or her last known address; 

Where the Director of EEO has provided the complainant with a written request to 
provide relevant information or to proceed with the complaint, and the complainant has 
failed to respond to the request within 15 days of receipt, or the complainant's response 
does not address the agency's request, provided that the request included a notice of the 
proposed dismissal. Instead of dismissing for failure to cooperate, the Director of EEO 
may issue a final decision if sufficient information for that purpose is available; 

That alleges dissatisfaction with the processing of a previously filed sexual orientation 
discrimination complaint; or 

Where the Director of EEO finds that the complaint is part of a clear pattern of misuse of 
the complaint process for a purpose other than the prevention and elimination of 
employment discrimination. A clear pattern of misuse of the complaint process requires 
evidence of multiple complaint filings and: 
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A. 

B. 

Claims that are similar or identical, lack specificity or involve matters previously 
resolved; or 

Evidence of circumventing other administrative processes, retaliating against the 
FTC's in-house administrative processes or overburdening the complaint system. 

Part V - Amendment of Complaints 

A. 

B. 

General. A complaint may be amended at any time prior to the conclusion of the 
investigation to include issues or claims like or related to those raised in the 
pending complaint. An amendment must be in writing and contain the same 
specificity as stated in Part III, paragraph 5. There is no requirement that the 
complainant seek counseling on these new claims. \Vhen a complainant raises a 
new incident of alleged discrimination during the processing of a complaint, the 
Director of EEO will request that the complainant submit a letter describing the 
new incident(s). The Director of EEO will then dete1mine whether the claim is: 

(!) A New Incident That Is Like or Related to the Pending Claim. If a new 
incident provides additional evidence offered to support the pending claim, 
but does not raise a new claim in and of itself, the Director of EEO will 
send a letter to the investigator instructing him or her or to include the new 
incident in the investigation. A copy of this letter will be sent to the 
complainant explaining that his or her compla:int has been amended. 

(2) A New Incident That Is Not Like or Related to the Pending Claim. If, 
while a complaint is pending, a complainant raises a new incident of 
alleged discrimination that the Director of EEO determines is not like or 
related to the pending claim, it will be processed as a new, and separate 
complaint. In such an instance, the complainant will be advised, in 
writing, that (s)he should seek precomplaint counseling on the new claim. 

Acknowledgment and Time Limits. The Office of EEO will acknowledge, in 
writing, receipt of an amendment and inform the complainant of the date on which 
the amendment was filed and specified accepted claims. The acknowledgment 
will also advise the complainant that the FTC will complete an impartial and 
appropriate investigation of the amended complaint within 180 days after the last 
amendment to the complaint. 

Part VI - Withdrawal of Complaints 

Claims may be withdrawn, in writing, at any time. 

Part VII - Investigation of Complaints 
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I. 

2. 

3. 

4. 

5. 

The Office of EEO will manage the investigation of complaints and assign an investigator 
to conduct the investigation. 

The investigator will develop an impartial and appropriate factual record upon which to 
make findings on the claims raised in the written complaint. An appropriate factual 
record is one that allows a reasonable fact finder to draw conclusions as to whether 
discrimination occurred. 

The investigator may use an exchange of letters or memoranda, interrogatories, 
fact-finding conferences, or any other fact-finding methods that efficiently address the 
matters at issue. 

The following procedures apply to investigations of complaints: 

A. The complainant, FTC officials, and any FTC employee will produce such 
documentary and testimonial evidence as the investigator deems necessary. 

B. 

C. 

Investigators are authorized to administer oaths. Statements of witnesses will be 
made under oath or affirmation or, alternatively, by written statement under 
penalty of perjury. 

When the complainant, or the FTC, or its employees fail without good cause 
shown to respond fully and in timely fashion to requests for documents, records, 
affidavits, or the attendance of witness(es), the investigator may note in the 
investigative record that the Director of EEO should in appropriate circumstances: 

(!) 

(2) 

(3) 

(4) 

(5) 

Draw an adverse inference that the requested information or testimony of 
the requested witness would have reflected unfavorably on the party 
refusing to provide the requested information; 

Consider the matters to which the requeskd information or testimony 
pertains to be established in favor of the opposing party; 

Exclude other evidence offered by the party failing to produce the 
requested information or witness; 

Issue a decision fully or partially in favor of the opposing party; or 

Take such other actions as (s)he deems appropriate. 

The Office of EEO will ensure that the investigation is completed within 180 days of the 
date of filing the formal complaint, or where a complaint was amended, within 180 days 
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6. 

after the last amendment to the complaint. However, the parties may agree to extend the 
time period not more than 90 days to ensure complete devdopment of the investigative 
record. 

Within 180 days of the filing of the complaint, or where a complaint was amended, 
within 180 days after the last amendment to the complaint, the Director of EEO, after 
ensuring that the report of investigation is complete, will provide the complainant and the 
complainant's representative with a copy of the investigative file. Copies of the 
investigative file will be redacted pursuant to the Privacy Act and the FTC's own internal 
procedures for handling personally identifiable information and sensitive health 
information. 

7. Upon receipt of the investigative file, the parties will be given 30 days in which to make a 
final attempt at an informal resolution. If at any time during this 30-day period, the 
parties agree that no informal resolution can be reached, tht~y may submit any evidence, 
not collected by the investigator, to the Director of EEO. 

Part VIII - Final Decisions 
1. Within 30 days of the period specified in Part VII, paragraph 7, the Director of EEO will 

issue a final decision on the merits regarding each issue in th<e complaint. 

2. 

3. 

4. 

5. 

A copy of the final decision will be provided to the complainant and his or her 
representative via certified mail, return receipt requested. 

The legal standards for proving discrimination or retaliation on the basis of sexual 
orientation will be the same standards used for assessing the merits of discrimination or 
retaliation complaints based on race, color, sex, national origin, religion, age, disability, 
or genetic information. 

The final decision will be binding on the FTC and the complainant. FTC officials will 
report to the Director of EEO and submit documentation supporting compliance with the 
final decision. If the complainant believes that the FTC has failed to comply with the 
final decision, the complainant will notify the Director of EEO, in writing, of the alleged 
noncompliance, within 30 days of when the complainant knew or should have known of 
the alleged noncompliance. The complainant may request that the terms of the final 
decision be specifically implemented. Within 30 days of receipt of the claim and after an 
appropriate investigation, the Director of EEO will issue a determination on whether the 
agency failed to comply with the final decision. If the Dirnctor of EEO determines that 
the agency has not complied with the final decision and the noncompliance is not 
attributable to acts or conduct of the complainant, the FTC may order such compliance. 

There is no right to request a hearing and there are no appeals from the final decision 
issued by the Director of EEO on sexual orientation discrimination complaints. 
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Part IX - Remedies and Relief 

When the Director of EEO, in an individual case of discrimination, finds that an applicant or 
employee has been discriminated against, the FTC will provide relief to the fullest extent 
permitted by existing laws and regulations. This may include back pay and other monetary 
awards, in appropriate circumstances, subject to the following: 

I. 

2. 

3. 

Front pay, interest on back pay, and compensatory damages are not available to 
employees or applicants for employment for discrimination based solely on sexual 
orientation. 

Employees may be awarded reasonable attorney's fees, where back pay is at issue, as 
authorized by 5 U.S.C. § 5596. In all other situations, attorney's fees are not authorized. 

Applicants for employment are not authorized to receive aw3cr-ds of back pay or attorney's 
fees. 

Part X - Settlement Agreements 

1. The FTC will make reasonable efforts to settle complaints of discrimination voluntarily 
and as early as possible in and throughout the administrative processing of the complaint, 
including the precomplaint counseling stage and subsequent to the completion of the 
investigation. Any settlement agreement reached at any time in the process will be in 
writing and signed by both parties, identify the claims resolved, and be binding on all 
parties. All terms of the settlement agreement must be consistent with the remedies 
described in Part IX of this document and will comply with all FTC policies, 
requirements and legal authorities. 

2. 

3. 

A copy of the settlement agreement will be provided to the complainant, his or her 
representative, if any, the manager responsible for implementing the settlement 
agreement, if appropriate, and the Director of EEO. 

If the complainant believes that the FTC has failed to comply with the terms of the 
settlement agreement, the complainant will notify the Director of EEO, in writing, of the 
alleged noncompliance, within 30 days of when the complainant knew or should have 
known of the alleged noncompliance. The complainant may request that the terms of the 
settlement be specifically implemented or, alternatively, that the complaint be reinstated 
for further processing, pursuant to these procedures, from the point where processing 
ceased. If the Director of EEO determines that the settlement agreement has not been 
complied with and the noncompliance is not attributable to acts or conduct of the 
complainant, the FTC may order such compliance or order that the . complaint be 
reinstated for further processing from the point where processing ceased. If the 

15 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

4. 

complaint is reinstated, within 60 days after receipt of the claim and after an appropriate 
investigation, if one had not already been completed, the Director of EEO will issue a 
final decision. 

There is no right to a hearing concerning compliance and there are no appeals from the 
final decision issued by the Director of EEO on this matter. 

Part XI - Relationship to Other Procedures 

1. 

2. 

3. 

4. 

Nothing in these procedures will prevent the rights of any employee to file a complaint of 
discrimination against the FTC within the purview of29 C.F.R. Part 1614. 

By electing to pursue a complaint via an applicable negotia1ted grievance procedure, the 
administrative grievance procedure, the MSPB or the OSC, a complainant is deemed to 
have waived his or her rights to seek redress of the aUeged discriminatory actions 
pursuant to these internal procedures and his or her sexual orientation discrimination 
complaint filed pursuant to these procedures will be dismissed. 

The election to proceed pursuant to these procedures is indicated only by the timely filing 
of a formal complaint; use of the precomplaint process does not constitute an election for 
purposes of this section. The determination as to which forum a complainant has elected 
is made based upon whichever written complaint/appeal/grievance is filed first. 

If a complainant reports harassment based on sexual orientation to a supervisor or other 
management official in his or her office and then pursues a daim of harassment pursuant 
to these procedures, the harassment inquiry will be processed, as any reported harassment 
on any other basis, in accordance with Chapter 5: Section 400 - Equal Employment 
Opportunity, Part XI - Anti-Harassment Policy and Procedures of the FTC Administrative 
Manual. 

Part XII - Representation 

1. At any stage in the preparation and presentation of complaints, all involved persons have 
the right to be accompanied, represented, and advised by a representative of their own 
choosing unless the choice involves a conflict of interest or position. 

2. 

3. 

A complainant or agent must promptly notify the EEO courtselor or Director of EEO in 
writing of the identity of the representative and must report any change in writing to the 
EEO counselor or Director of EEO. 

The FTC is not obligated to change work schedules, incur overtime costs, or pay travel 
expenses to facilitate the choice of a specific representative or to allow the complainant 
and representative to confer. 
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Part XIII - Official Time 

I. Policy 

2. 

3. 

All FTC employees involved in the complaint process, including complainants, agents, 
witnesses, and representatives are entitled to a reasonable amount of official time. 
Reasonable in this paragraph refers to whatever time is appropriate to allow for complete 
presentation of relevant information associated with the complaint and to respond to FTC 
requests for information. All FTC employees will be on official time, regardless of their 
tour of duty, when their presence is required during any part of the complaint procedures. 
However, it is also reasonable for managers and supervisors to expect their employees to 

spend most of their time doing the work for which they are employed. Ordinarily, 
employees and their immediate supervisors should arrive at a mutual understanding as to 
the amount of official time to be used prior to the use of such time. 

Requesting Official Time 

A. 

B. 

No use of official time is permitted prior to approval by the employee's immediate 
supervisor. If a complainant is in precomplaint counseling and requests to 
remain anonymous, (s)he does not have to request official time from his or her 
immediate supervisor. However, (s)he will have to use annual leave or schedule 
meetings with Office of EEO officials before or after regular office hours or 
during scheduled lunch breaks. 

All FTC employees must request official time by completing FTC Form 703 
(Request for Use of Official Time) and submitting it to the requestor's immediate 
superv1sor. 

Reviewing and Evaluating Requests 

A. 

B. 

C. 

All requests for official time must be reviewed and evaluated on a case-by-case 
basis. The immediate supervisor is responsible for determining if there is 
sufficient information to evaluate the request. When additional information is 
required, the supervisor should ask the employee to provide additional 
information within two workdays ofreceiving FTC Form 703. 

When there is sufficient information, the immediate supervisor will evaluate the 
request within two workdays. 

When a request is considered reasonable, the supervisor should approve the 
request. In all other cases, the request should be referred to the appropriate 
Deputy Bureau Director in the Bureau or Office for further consideration. 
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Whenever a mutual understanding on official tim~ cannot be reached in the 
Bureau or Office within two workdays of receiving the referral, the Deputy 
Director should refer the matter with appropriate documentation to the Executive 
Director for resolution. Specific reasons for denying an employee's request will 
be documented and made part of the complaint file. 
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Chapters 
Section 420 
Anti-Harassment Policy and Procedures 

Part I. General Provisions 

1. Policy 

The Federal Trade Commission's ("FTC") policy is to maintain a work environment free from 
unlawful harassment. Under this anti-harassment policy, harassment includes, but is not limited 
to, unwelcome intimidation, insult, comments or offensive physical conduct based on race, color, 
religion, sex, national origin, age, disability, retaliation, genetic information, or sexual 
orientation. This section outlines the responsibilities for compliance with this policy and 
establishes procedures for ensuring that appropriate FTC officials ar1~ notified of harassment in 
the workplace and have the opportunity to correct such conduct before it rises to the level of 
illegality. The FTC cannot address harassment ifthe conduct is not known. Therefore, when an 
employee unreasonably fails to take advantage of this policy or refuses to follow its procedures, 
the FTC has the right to raise such failure as a defense against a complaint of harassment. 

This policy is part of the agency's ongoing effort to provide a model workplace for its 
employees. Further, under this policy, retaliation against any employee who reports an incident 
of harassment or assists in any inquiry of such reported conduct will not be tolerated. 

2. Purpose 

The conduct covered by this anti-harassment policy is broader than the legal definition of 
unlawful harassment and includes hostile or abusive conduct based on race, color, religion, sex, 
national origin, age, disability, retaliation, or genetic information even if such conduct does not 
rise to the level of illegality. This policy is also applicable to instances of harassment or hostile 
or abusive conduct based on sexual orientation which is prohibited under the agency's sexual 
orientation antidiscrimination policy. See Administrative Manual, Chapter 5, Section 410, 
Sexual Orientation Antidiscrimination Policy and Complaint Procedures for Processing 
Allegations of Discrimination Based on Sexual Orientation. The purpose of this policy is to 
prevent and eliminate harassment in the workplace and to take all necessary steps to avoid harm 
to an employee who is subjected to unwelcome conduct based on any of the abovementioned 
protected characteristics. 

3. Relationship to Other Processes 

This anti-harassment policy is intended to supplement, not replace or supersede, other complaint 
processes that permit employees to pursue complaints of alleged harassment. As such, the 
procedures in this policy are separate and apart from the Equal Employment Opportunity 
("EEO") complaint process (see Administrative Manual, Chapter 5, :Section 400, Parts III-V, 
Equal Employment Opportunity), the negotiated grievance process, the Merit Systems Protection 
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Board ("MSPB") appeal process, or any other statutory complaint process that seeks to provide 
remedial relief for allegations of harassment that violate federal law. Further, because the 
purpose of this policy is to correct and prevent unwelcome conduct before it becomes severe or 
pervasive, any management official who receives an allegation of harassment must follow the 
procedures set forth in this chapter even if the complaining employe:e also files an EEO 
complaint, a union grievance, an MSPB appeal, or other like charge regarding the alleged 
incident. 

It should be noted, however, that reporting harassment under this policy does not satisfy or delay 
the applicable time limits for initiating an EEO complaint, a union grievance, or an MSPB 
appeal. In the case of an EEO complaint, an employee who has made a report of harassment 
under this policy, but also wishes to pursue a claim of discriminatory harassment through the 
EEO process, must additionally contact an EEO counselor within 45 clays of the most recent 
incident of alleged harassment. Administrative Manual, Chapter 5, Section 400, Part III(2). 

4. Definitions 

A. Harassment is unwelcome verbal or physical conduct that demeans or shows hostility toward 
another person based on race, color, religion, sex, national origin, age, disability, retaliation, 
genetic information, or sexual orientation. Such conduct may be found unlawful where: (I) an 
employee's acceptance or rejection of such conduct results in a tangible employment action that 
adversely affects the person's employment status; or (2) the conduct is sufficiently severe or 
pervasive to alter the terms, conditions, or privileges of employment, or otherwise create a 
hostile or abusive work environment. 

B. Sexual Harassment is an unwelcome sexual advance, request for sexual favors, or other 
verbal or physical conduct of a sexual nature. 

Examples: Unwelcome conduct of a sexual nature that may constitute sexual harassment 
includes, but is not limited to: 

(1) Physical assault, unnecessary touching, patting, hugging, or brushing against a person's body 
or other inappropriate touching of a person's body; 

(2) Requesting sexual favors in exchange for benefits, such as favorable evaluations, promotions, 
continued employment, or favorable assignments; 

(3) Making sexually explicit statements, comments, questions, jokes, innuendos, anecdotes, or 
gestures; 

( 4) Disseminating material of a sexual nature through the use of electronic mail or other systems; 

(5) Displaying sexually suggestive objects, pictures, magazines, cartoons, or screen savers. 
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C. Nonsexual Harassment is unwelcome verbal or physical conduct that denigrates or shows 
hostility or aversion toward an employee based on a protected charac:teristic (i.e., race, color, 
religion, sex, national origin, age, disability, retaliation, genetic information, or sexual 
orientation.) 

Examples: Unwelcome conduct that may constitute non-sexual harassment includes, but is not 
limited to: 

(1) Disseminating offensive or demeaning material from the Internet or other sources; 

(2) Engaging in offensive or demeaning bantering, teasing, jokes, questions, gestures, 
innuendos, or other abusive or demeaning verbal behavior or physical conduct. 

D. Hostile or Abusive Conduct is unwelcome verbal or physical conduct based on a protected 
characteristic under the law or agency policy (i.e., based on sex or sexual orientation) that does 
not reach the level of actionable harm. The meaning of hostile or abusive conduct is broader 
than unlawful harassment and includes actions of both a sexual and non-sexual nature that are 
not sufficiently severe or pervasive to rise to the level of illegality but nonetheless constitute 
improper workplace behavior. 

5. Responsibilities 

A. Chairman. The Chairman is responsible for enforcing this policy by providing necessary 
support to management officials and ensuring management accountability for taking appropriate 
action to prevent and eliminate harassment in the workplace. 

B. The Director of EEO. The Director of EEO, through his or her staff, is responsible for: 

(I) Developing this anti-harassment policy and procedures, related forms, and guidance or 
informational materials; distributing information concerning prohibited harassment and 
compliance with this policy to agency bureaus, divisions and offices:, and ensuring 
implementation of this policy to prevent and eliminate harassment and hostile or abusive 
conduct. 

(2) Providing advice, technical assistance, and support to managers, supervisors, employees, and 
others, as needed, to achieve and maintain compliance with this poli<:y. 

(3) Ensuring that all employees receive periodic training concerning prevention of harassment, 
and that managers are trained in the requirements for addressing complaints of alleged 
harassment and, as appropriate, the procedures for conducting harassment inquiries. 

( 4) Developing and implementing guidelines for evaluating and monitoring trends in allegations 
raised and inquiries conducted under this policy, to include plans for assessing the overall 
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effectiveness of this policy and implementing best practices to help provide a workplace free of 
harassment and hostile or abusive conduct. 

C. The Chief Human Capital Officer (CHCO). The CHCO, through his or her staff in the 
Human Capital Management Office (HCMO) is responsible for: 

(1) Receiving complaints of harassment, notifying employees in writing that inquiries of 
reported incidents of harassment will be undertaken, making arrangements for harassment 
inquiries to be conducted, and advising agency management concerning interim relief. 

(2) Maintaining a list of qualified management officials to carry out harassment inquiries, 
assigning such officials to perform harassment inquiries as needed, arrd participating in periodic 
training of employees with responsibilities under this policy. lf circumstances warrant, a non
management official or external investigator may be assigned to perform a harassment inquiry. 

(3) Providing assistance to managers and supervisors in taking appropriate corrective action, 
including disciplinary action, for conduct found to be in violation of this policy pursuant to 
Administrative Manual, Chapter 3, Section 752, Disciplinary and Adverse Action Policy. This 
responsibility also includes monitoring implementation of recommended corrective action, to 
include notifying management of the need to take such action when harassing or hostile or 
abusive conduct is found. 

( 4) Establishing a secure system for maintaining records regarding harassment inquiries, reports, 
findings, actions taken, and any other pertinent documents or information prepared or obtained in 
accordance with this policy. 

( 5) Reporting to the Director of EEO regarding actions taken pursuant to this policy, including 
corrective actions, and providing copies of harassment reports, findings, and other related 
documentation so the Director can determine compliance with EEO requirements. 

D. Office of the General Counsel (OGC). OGC is responsible for: 

( 1) Providing legal counsel to managers and supervisors and other persons who have a need to 
know regarding implementation and interpretation of this policy, including the proper scope and 
procedures for carrying out harassment inquiries, the circumstances in which interim relief is 
required to insulate the alleged victim of harassment from further misconduct while a harassment 
inquiry is pending, the circumstances in which corrective action is appropriate, and 
recommended processes for preparing harassment reports. 

(2) Providing legal counsel to management officials concerning actual or potential conflicts of 
interest or position that may affect their responsibilities under this policy. 

(3) Participating in periodic training of employees with responsibilities under this policy. 
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E. Bureau Directors and Heads of Offices. The Bureau directors and heads of offices are 
responsible for: 

(1) Helping establish and maintain a workplace that is free of harassment. 

(2) Ensuring that subordinate supervisors and managers are aware o:f the requirements of this 
policy and that such officials are appropriately evaluated with respect to their performance in 
complying with these requirements. 

(3) In collaboration with the Assistant Director of Employee and Labor Relations, HCMO, 
cooperating in selecting managers and supervisors to conduct harassment inquiries and ensuring 
that these designees have sufficient time to receive anti-harassment training and carry out their 
fact-finding responsibilities. 

F. Managers and Supervisors. Managers and supervisors are responsible for: 

(1) Complying with the requirements of the agency's anti-harassment policy, maintaining a 
work environment free of harassment, encouraging employees to report such conduct, preventing 
retaliation against any employee who complains of harassment or is involved in any harassment 
inquiry, and participating in anti-harassment training. 

(2) Appropriately evaluating subordinate managers and supervisors on their performance in 
complying with this policy. 

(3) Acting promptly to prevent and correct harassment or hostile or abusive conduct when it is 
observed or reported. 

( 4) Promptly notifying the Assistant Director of Employee and Labor Relations, HCMO, of 
incidents of harassment or hostile or abusive conduct. 

(5) If assigned to perform a harassment inquiry, seeking the assistance and counsel of other 
offices with responsibilities under this policy, and utilizing the procedures in this policy, 
including, when appropriate, providing interim relief to alleged victims of harassment pending 
the outcome of an inquiry. 

(6) Taking prompt and appropriate corrective action, to include disciplinary action if warranted, 
against employees who have engaged in harassment or hostile or abusive conduct, or who have 
failed to carry out their responsibilities under this policy. 

G. FTC Employees. All FTC employees are responsible for: 

(1) Refraining from harassment that could have the effect of interfering with another co
worker's rights or ability to perform his or her job. 
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(2) Participating in anti-harassment training. 

(3) Becoming familiar with the requirements of this policy and complying with them. 

( 4) Promptly reporting harassment or hostile or abusive conduct. 

6. Reporting Harassment or Hostile or Abusive Conduct 

A. An employee who believes he or she has been subjected to or witnessed harassment or hostile 
or abusive behavior based on any of the protected characteristics covered under this policy such 
as age, race, gender, or disability, should immediately report the incident to his or her manager or 
supervisor, or to the manager or supervisor of the employee who engaged in the conduct. 
Employees should report harassment as soon as it happens, and are eTicouraged to do so as 
promptly as possible, and generally no later than 60 days from the date of the incident. 

B. If the employee believes that his or her manager or supervisor is the source of the harassment 
or is otherwise reluctant to speak with that official, the employee should promptly report the 
conduct to another manager or supervisor who is outside of his or her supervisory chain. 

C. The employee may also report harassment or hostile or abusive conduct to the Assistant 
Director of Employee and Labor Relations, HCMO, by telephone, email, or other means. 

D. The employee's initial report of harassment or hostile or abusive conduct may be written or 
oral and provide pertinent facts about the conduct. 

7. Responding to Harassment Allegations 

A. When an employee complains about harassment or hostile or abusive conduct, the agency has 
a duty to exercise reasonable care to prevent and promptly correct such conduct. If the conduct 
is covered under this policy, the agency must also respond by launching a prompt, thorough, and 
impartial inquiry of the alleged harassment, as described in Paragraph 8 below. Even ifthere is 
also a pending EEO complaint regarding the same reported conduct, the agency must undertake 
an appropriate harassment inquiry. 

B. A manager or supervisor who receives a report or observes harassment or hostile or abusive 
conduct should immediately, (i.e., generally in no more than one-business day), notify the 
Assistant Director of Employee and Labor Relations, HCMO. 

C. Upon receiving the report, the Assistant Director of Employee and Labor Relations should 
also immediately, (i.e., generally in no more than one business day), issue a written 
acknowledgment of the allegation to the complaining employee. This acknowledgement should: 
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(I) Indicate the name of the management official or other designee assigned to perform 
the harassment inquiry and state that this person will directly communicate with the complaining 
employee. 

(2) Direct the employee to provide a written description of the alleged harassment or 
hostile and abusive behavior (i.e., whether the conduct was sexual or non-sexual in nature), the 
identity of the person(s) engaging in harassment or hostile and abusive conduct, the frequency of 
such conduct, and the identity of any witnesses by completing FTC Form 113 (Anti-Harassment 
Intake Form - https://ftcintranet.ftc.qov/forms/eeo/ftc-113.pdf) If the complaining employee has not 
previously identified the protected basis( es) upon which the unlawful harassment is based, this 
form will provide him or her with an opportunity to do so to determine whether the conduct at 
issue can be addressed under this policy. The complaining employee should submit the 
completed form to the Assistant Director of Employee and Labor Relations, HCMO, or the 
official conducting the harassment inquiry, if one has been assigned .. 

(3) Specify that the employee may provide relevant documents or other information 
regarding the allegations along with the written description required in Paragraph (2) above. 

(4) Advise the employee that failure to timely cooperate in the inquiry will not stop it 
from proceeding, but will limit the information upon which a detennination whether the employee 
was subject to harassment or hostile or abusive conduct is made, and may affect the corrective 
action, if any, taken. 

(5) Notify the employee that information obtained during thie inquiry will be used for 
official purposes and maintained on a confidential basis to the greatest extent practicable. See 
Paragraph 12. 

(6) Inform the employee that the agency will not tolerate retaliation against any employee 
who makes an allegation of harassment or hostile or abusive conduct or participates in any inquiry 
regarding such allegation. 

(7) Advise the employee of his or her right to also contact an EEO counselor to begin the 
EEO complaint process and that he or she must initiate such contact within 45 days of the 
harassing incident in order to file a timely complaint. 

(8) Inform the employee of the entitlement to a reasonable amount of official time. 

D. The Assistant Director for Employee and Labor Relations will also notify OGC that an 
allegation of harassment has been received, and, in coordination with OGC and other relevant 
offices, promptly assign a qualified official to conduct an inquiry into the facts and circumstance 
of the reported incident. 
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E. All harassment inquiries must be initiated as soon as management becomes aware of the 
situation. Under most circumstances, this means that the inquiry should commence within three 
business days of the date of the assignment of the official to conduct the inquiry. 

8. Conducting the Harassment Inquiry 

A. The management official assigned to the harassment inquiry is responsible for carrying out a 
prompt, thorough, and impartial inquiry of the alleged conduct, which includes preparing a 
written harassment report. See Paragraph 9. Because the purpose of this policy is to ensure that 
agency officials have the opportunity to immediately address and co1Tect harassment or hostile or 
abusive conduct and thereby limit the harm suffered, it is essential that an inquiry be completed 
within as short a time frame as possible. Under most circumstances, this means that an inquiry 
should be completed within thirty days of the date of assignment. 

(1) On occasion, additional time may be needed to finish an inquiry, (e.g., when the 
reported incident involves multiple allegations of harassment or numerous witnesses, or when 
travel is required). Under such circumstances, the assigned management official must notify the 
complaining employee in writing that additional time, not to exceed 15 days after the date of such 
notice, is necessary. 

(2) An employee's failure to fully cooperate in any phase of the harassment inquiry, (e.g., 
failing to be interviewed by the official conducting the inquiry), will not, under most 
circumstances, be a basis for extending or delaying timely completion of the inquiry. 

B. The scope and extent of any harassment inquiry will depend on the specific allegations at 
issue. In some instances, a limited inquiry may be appropriate, while~ other cases may warrant a 
more detailed inquiry depending on the facts and circumstances presented. Regardless of the 
specific nature of the allegations raised, the following procedures should be followed when 
conducting an inquiry under this policy: 

(1) Contact the complaining employee and obtain his or her signed written description of 
the allegations, which he or she was directed to prepare using FTC Form 113. Interview the 
complaining employee and ask him or her to provide any relevant documents or information, if 
not previously provided, to facilitate the inquiry. See Paragraph 7.C.. 

(2) Determine if there is a need to implement interim relief for the alleged victim of 
harassment while the inquiry is being conducted. The following are examples of interim relief 
measures that an official conducting a harassment inquiry has authority to implement with the 
approval of the Bureau Director or head of the office in which the alleged victim and the accused 
employee work: 
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(i) Making arrangements to avoid contact between the parties, such as directing 
the accused employee to have no contact with the employee who complained of harassment while 
the inquiry is pending; 

(ii) Removing supervisory responsibilities from the p1~rson accused of harassment 
pending the outcome of the inquiry; or 

(iii) Reassigning the employee who is accused of harassment to an alternative 
supervisor or manager while the inquiry is pending. Any employee who alleges harassment 
should not be reassigned without his or her consent. 

(3) Interview the employee alleged to have engaged in harassment or hostile or abusive 
conduct and any other relevant witnesses. If necessary, obtain a signed statement (e-mail is 
acceptable) that provides responses to the allegations raised and other information about the 
claimed conduct. Obtain any documents or other information from persons interviewed that may 
be relevant to the allegations. 

( 4) Inform all persons interviewed about the prohibition against retaliation for 
participation in the procedures established by this anti-harassment policy. See Paragraph 11. 

(5) If an accused employee or witness refuses to answer questions raised in an inquiry or 
otherwise cooperate in the inquiry, document the refusal and inform the employee that his or her 
actions may result in disciplinary action. If the complaining employee refuses to cooperate, the 
individual conducting the inquiry should document the refusal and inform the employee that 
despite his or her lack of cooperation, the agency is required to proceed with its inquiry. 

(6) Before conducting interviews with employees, consult with the Assistant Director of 
Employee and Labor Relations, HCMO, to ensure that all collective bargaining obligations are 
met. 

(7) The inquiry should only address allegations of harassment or hostile or abusive 
conduct based on race, color, religion, sex, national origin, age, disability, retaliation, genetic 
information, or sexual orientation. If other types of allegations are raised during the inquiry, the 
person conducting the inquiry should seek advice from OGC to determine whether such matters 
should be referred elsewhere for any necessary action. 

9. Preparing the Report of Inquiry 

A. The official responsible for the inquiry should prepare and submit a report regarding the 
allegations of harassment or hostile or abusive conduct within thirty days of being assigned to the 
matter. The report of inquiry should contain the following: 
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(1) A statement that the inquiry was conducted pursuant to this anti-harassment policy 
and is consistent with its procedures. 

(2) A description of the allegations raised, the alleged harassier's response if any, and any 
relevant information from witnesses. If signed statements or other relevant documents were 
obtained during the course of the inquiry, they may also be included with the report as 
attachments. 

(3) A determination regarding whether the allegations of harassment or hostile or abusive 
conduct have merit and whether the conduct at issue violates the agency's anti-harassment policy. 

(4) If appropriate, a recommendation to take corrective action, to include possible 
disciplinary action, or other necessary measures. 

B. The report of inquiry must be reviewed by OGC for legal sufficiency. Once the report of 
inquiry is final, the official who conducted the inquiry will submit it to an appropriate manager or 
supervisor for further action, which may include taking corrective or disciplinary action. See 
Paragraph 10. In most circumstances, the official receiving the final report will be the immediate 
manager or supervisor of the employee alleged to have engaged in harassment or hostile or 
abusive conduct, unless there is an actual or potential conflict of interest, in which case the next 
most senior management official will be designated to receive the report. A copy of the final 
report will also be provided to HCMO, which will retain the document and other related records 
in accordance with Paragraph 14 of this policy. Copies of the final rieport will also be distributed 
to the affected Bureau or Office Director and the Director of EEO. 

C. When the inquiry is complete, the official who conducted it will prepare a memorandum to the 
complaining employee notifying him or her of the results of the inquiry and, depending on the 
outcome, whether corrective action has been recommended. 

10. Corrective Action 

A. The manager or supervisor who receives the report of inquiry will review the results. If there 
is a determination that an employee has engaged in harassment or hostile or abusive conduct, the 
official must implement corrective action, including but not limited to disciplinary action, to stop 
the conduct and prevent its recurrence. The responsibility for taking corrective action normally 
rests with the immediate manager or supervisor of the employee alleged to have engaged in such 
behavior, unless there is a conflict of interest or other basis for reassigning this responsibility. To 
determine the nature and type of corrective action that is appropriate,. the manager or supervisor 
must consult with Assistant Director of Employee and Labor Relations, HCMO. 

(!) If harassment or hostile or abusive conduct is found, the specific type of corrective 
action required will depend on the severity or pervasiveness of the conduct and must be 
proportional to the seriousness of the offense. 
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(i) If an employee engaged in hostile, abusive, or other inappropriate but not 
severe or frequent misconduct, possible corrective action may include, but is not limited to, 
requiring training, or imposing non-disciplinary measures, such as counseling or issuing a letter of 
warning. Corrective action may also include, restoring leave taken by the complaining employee 
or expunging negative evaluations in that employee's performance file that are attributable to the 
harassment. 

(ii) If an employee engaged in more severe and frequent harassment, disciplinary 
action will be warranted and may include, but is not limited to, a reprimand, demotion, 
suspension, or removal of the employee in accordance with the disciplinary procedures in the 
Administrative Manual, Chapter 3, Section 752, Discipline and Adverse Action. 

(2) A manager or supervisor who fails to properly carry out his or her responsibilities as 
provided for in this policy, including taking the necessary steps to prevent and promptly correct 
harassment in the workplace, may also be subject to corrective measures under this policy, which 
may include any appropriate disciplinary or performance-based measures. 

B. If it is determined that harassment or hostile or abusive conduct has occurred, but that 
corrective action has not been taken by the management official responsible for addressing the 
situation within a reasonable period of time, the CHCO will send a memorandum to the 
appropriate Bureau or office head notifying that individual of the ne,ed for corrective action, 
including possible disciplinary action, and detail the steps that should be taken to comply with 
this policy. 

C. When an inquiry does not result in a finding of harassment or hostile or abusive conduct, but 
does reveal that improper workplace behavior took place, the responsible management official 
receiving the report may opt to take corrective action to address the situation. For example, ifthe 
conduct under investigation is shown to be improper rather than harassing conduct, the accused 
employee may nonetheless be directed to take training to improve his or her interpersonal, 
management, or other related skills. Further, even ifthe inquiry does not result in a finding of 
harassment or hostile or abusive conduct, it is important for a management official to evaluate the 
results of the report to determine if there is another appropriate avenue for resolution of the 
allegations, such as alternative dispute resolution (see Administrative Manual, Chapter 5, Section 
330, Alternative Dispute Resolution Policy and Procedures), or whether any further inquiry into 
the alleged harassing conduct is warranted. Requests for further inquiry should be referred to the 
Assistant Director of Employee and Labor Relations, HCMO. 

11. Prohibition Against Retaliation 

Retaliation is prohibited against any employee based on his or her report of harassment or hostile 
or abusive conduct under this policy, or assisting in any inquiry about such report. An employee 
who has engaged in retaliation may be subject to disciplinary action, up to and including removal. 
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12. Maintaining Confidentiality 

A. Information relating to reports of harassment or hostile or abusive conduct will be maintained 
on a confidential basis to the greatest extent possible. The maintenance of such records and any 
disclosure of information from these records, such as the report of inquiry or other documentation 
prepared under this policy, must be in compliance with the Privacy Act, 5 U.S.C. § 552a. Such 
information may be disclosed ifneeded to conduct an effective harassment inquiry, or to defend 
the agency in any litigation to which the information may be relevant and necessary. For 
example, certain information may need to be disclosed to those officials and employees within the 
agency who have a need to know in order to carry out the purpose of this policy. 

B. A conflict between an employee's desire for confidentiality and the agency's duty to address 
harassment may arise if an employee informs a supervisor or manager about the alleged 
harassment or hostile or abusive conduct and asks him or her to keep the matter confidential and 
take no action. Inaction by the management official in such circumstances could lead to liability 
on the part of the agency. Failure to act may also result in the supenrisor or manager being 
disciplined. While it may seem reasonable to let the employee determine whether or not to pursue 
a complaint of workplace harassment, agency management must carry out its duty to prevent and 
correct harassment or hostile or abusive behavior. 

13. Conflicts of Position or Interest 

Conflicts of position or interest, or the appearance of such conflicts, must be avoided to maintain 
the integrity of this policy. This prohibition applies not only to the official assigned to conduct 
the harassment inquiry, but also to the management official responsible for taking corrective 
action. If such official believes or becomes aware that he or she has an actual or potential conflict 
of interest or position, that official must take action as soon as possible to resolve the issue. Any 
questions arising under this paragraph should be referred immediately to OGC. 

14. Records and Reports 

A. HCMO will maintain records relating to allegations of harassment or hostile or abusive 
conduct handled by agency management officials or others under this policy in accordance with 
applicable document retention requirements. HCMO will also retain the inquiry reports to 
determine whether management officials have taken prompt measures to address unwelcome 
conduct that has occurred. This requirement further extends to records regarding corrective 
actions, including disciplinary measures, taken pursuant to this policy. 

B. To ensure that these procedures are properly implemented and that managers and supervisors 
are taking all necessary steps to prevent and correct harassment and hostile or abusive conduct, 
the CHCO and the Director of EEO will periodically review records and reports collected or 
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created relating to this policy. This information will be evaluated to determine the effectiveness 
of the agency's policy and procedures and whether modifications should be implemented. 
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United States Government Accountability Office 
Washington, DC 20548 

March 28, 2012 

Congressional Recipients 
The Attorney General 

,ECEIVED 
OFFIC .~ ~_,t ', .:- l,. 

1011 ~.\.R 28 P 2: \ I 

Chair, Equal Employment Opportunity Commission 

Enclosed please find the information required pursuant to the annual reporting 
requirement set forth in section 203 of the "Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002" (No Fear Act), Pub. L. No. 107-174 
(May 15, 2002). 

Attachment A contains the information required under section 203(a)(1) through 
(a)(3) of the No Fear Act. The chart includes data for Fiscal Year (FY) 2011, as 
required in section 203(a)(5). Attachment B contains the final year-end data as 
required in section 203(a)(5). 

Section 203(a)(4) requires that GAO submit data on the number of employees 
disciplined for discrimination, harassment, or any other infraction of the laws referred 
to in section 203(a)( 1) for FY 2011. During the fiscal year in question, no employees 
were disciplined for such actions. 

Section 203(a)(6) requires that GAO provide a description of its policy relating to 
appropriate discipline against any employee who violates any of the laws cited under 
section 201 (a)(1) or (2) or commits another prohibited personnel practice revealed in 
the investigation of a complaint alleging a violation of any of the laws cited in section 
201 (a)(1) or (2). GAO's policy is set forth in two regulations. GAO Order 2752.1, 
"Adverse Actions" (July 23, 2001), Attachment C, sets forth the procedural steps and 
due process rights of employees who are disciplined at GAO. GAO Order 2751.1, 
"Discipline" (Sept. 26, 2005), excerpts in Attachment D, provides the types of 
disciplinary actions that can be taken and the factors to be considered prior to taking 
action. It contains an appendix with a table of penalties ranging from suspension to 
removal for individuals in violation of the laws covered by the No Fear Act 
(see Appendix, paragraphs 4 and 13). Because a portion of GAO employees are 
represented by the GAO Employees Organization, International Federation of 
Professional and Tec:hnical Engineers, GAO posted a notice providing additional 
rights for bar~1aining unit employees during certain investigations conducted by the 
agency. See Attachment E. 



Section 203(a)(7) requires that GAO provide an analysis of the information 
described in paragraphs 1 through 6, including an examination of trends, practical 
knowledge gained through experience and any actions planned or taken to improve 
complaint or civil rights programs of the agency. As indicated in Attachment A in 
FY 2011, one case was filed in district court and, as indicated in Attachment B, 
16 complaints were filed with GAO's Office of Opportunity and Inclusiveness (O&I) 
(its EEO office). Of the 16 cases filed in O&I in FY 2011, only one remains open: 
O&I dismissed 13 in FY 2011 and one in FY 2012. One complainant withdrew his 
complaint in FY 2011. Overall, given GAO's population of over 3,000 employees in 
FY 2011, the district court case filing and complaint filings in O&I in FY 2011 remain 
quite low. 

GAO has continued to engage in mediation to resolve disputes on an amicable 
basis. In FY 2011, GAO entered into mediation with the Personnel Appeals 
Board/Office of General Counsel in one case. The case was subsequently resolved 
successfully. 

As required by the No Fear Act and regulations, in FY 2011 GAO continued to 
provide training to its staff in a course entitled "Rights and Protections Under 
Antidiscrimination and Whistleblower Protection Laws." All new employees were 
trained as part of their orientation session or within 90 days of their start date at 
GAO. GAO has provided several cycles of this training for all other employees, 
completing its third cycle in December 2010. In the spring of 2012, GAO will begin 
its fourth cycle of training which will be completed by December 2012. Attachment F 
contains GAO's training plan. GAO also maintains a No Fear Act Notice posted on 
the internet and its intranet, which informs employees, former employees, and 
applicants of the rights and protections available to them under antidiscrimination 
and whistleblower pre>tection laws. 

We have continued our reviews of employee performance appraisal and promotion 
data-a program initially started in FY 2003. Hence, as in past years, in FY 2011, 
the Chief Human Capital Officer (CHCO) and the Managing Director for O&I 
reviewed performance appraisal and promotion data from each team. They 
examined the data by protected class for consistency within teams and to provide 
reasonable assurance that the systems were operating in a fair, merit-based and 
non-discriminatory manner. Where concerns were noted, the CHCO conducted 
individual assessments, and if necessary, met with team Managing Directors or the 
heads of promotion panels in an effort to reconcile any concerns regarding the 
sufficiency of merit-based support for appraisals and promotion determinations. The 
CHCO then met with the Chief Operating Officer and Chief Administrative 
Officer/Chief Financial Officer to resolve any continuing issues. Additionally, 
managers from the Human Capital Office also conducted a GAO-wide review of 
appraisal and promotion data to aid in determining where remedial efforts were 
needed. 
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In addition, in FY 2011 GAO continued to address recommendations for improving 
its performance management system. In 2008 the Ivy Planning Group (Ivy) issued 
its report based on its assessment of differences in the averages of 
African-American Analysts' performance compared with white Analysts at GAO. 
This report contained recommendations to, among other things, ensure fair, 
consistent and non-discriminatory application of GAO's performance management 
system. GAO conducted an extensive study of its performance management 
system and issued the Performance Appraisal Study Report (PAS Report) on 
November 16, 2009. The PAS report made recommendations for modest and 
incremental improvements to the existing performance appraisal system in the 
short-term, which were implemented in FY 2010, as well as long term 
recommendations and more extensive changes in subsequent appraisal cycles. In 
FY 2011, GAO continued working on the long term recommendations for 
redesigning its performance management and appraisal systems. A job analysis of 
all occupations in GAO was completed to ensure staff are being evaluated on 
relevant and appropriate criteria. New rating criteria were developed based on the 
job analysis for all occupations. Additionally, new appraisal and performance 
management processes were developed that address many of the areas for 
improvement identified in the PAS report. GAO plans to implement the new 
competencies on October 15, 2012, which is the beginning of its FY 2012 
performance appraisal cycle. 

The Ivy report also recommended that GAO enhance its diversity recruitment efforts. 
In November 2009 we issued a report on diversity recruitment and began to 
implement the recommended practices. In FY 2010, we continued the practices 
begun in 2009. For example, we utilized a diverse group of recruiters to ensure the 
recruitment cadre reflected the diversity of GAO's workforce. We visited a diverse 
group of campuses and universities and participated in conferences and expositions 
targeted to enhancin~1 our reputation in certain minority communities. With limited 
hiring in FY 2011, our recruitment efforts were focused on maintaining relationships 
with colleges, universities, and professional organizations. Also to support our 
efforts to reach diverse candidates, we participated in the Public Policy and 
International Affairs (PPIA) Public Service Expo, attended the annual Association of 
Latino Professionals in Finance and Accounting (ALPFA) conference, and hosted a 
visit from an executive from the National Association of Black Accountants. 1 

Additionally, in response to other Ivy recommendations, GAO offers training courses 
on diversity, unwritten rules, and effective feedback. In December 2009, GAO hired 
a contractor to develop and conduct organization-wide diversity training. The 
contractor developed Part 1 of the two-part course. Part 1 provides a consistent 

1 The PPIA Program is a national program that prepares young adults for an advanced degree and 
ultimately for careers and influential roles serving the public good. PPIA has an outreach focus on 
students from groups whcJ are underrepresented in leadership positions in government, nonprofits, 
international organizations and other institutional settings. ALPFA is the largest Latino association for 
business professionals and students with chapters nationwide and over 15,000 members. ALPFA is 
dedicated to enhancing opportunities for Latinos and building leadership and career skills. 
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level of understanding about the meaning of diversity and inclusion and Part 2, 
developed and conducted by GAO's Learning Center, directs participants to develop 
initiatives to improve and sustain a more inclusive work environment in their units. 
GAO began offering Part 1 in March 2010 and, as of the end of FY 2011, about 
96 percent of GAO's employees had completed the course. GAO began offering 
Part 2 sessions in May 2011 and, as of the end of FY 2011, about 72 percent of 
GAO's employees had completed the course. 

Ivy also recommended that GAO identify the unwritten rules that govern behavior in 
the workplace and develop a training course to help employees understand these 
rules and their impact. GAO developed an unwritten rules course and began 
offering the course in April 2010. The course has been added to the curriculum and 
all new employees are required to attend this course within their first two years at 
GAO. As of the end of FY 2011, about 70 percent of our staff hired in FY 2010 and 
FY 2011 had attended this training. Additionally, to address another Ivy 
recommendation, GAO modified its "Principles of Effective Feedback" course. The 
goal of the course is to identify a common language and set of tools for successfully 
eliciting, receiving, and giving feedback. The course focuses on learning to provide 
effective feedback that is timely, specific, and actionable, and delivered in a manner 
that others will understand. The course has been added to the curriculum for new 
employees, as well as to the curriculum for new supervisors and managers. GAO 
began offering the course in April 201 O and, as of the end of FY 2011, about 
87 percent of GAO's employees had completed the training. 

Section 203(a)(8) requires that GAO provide information concerning any adjustment 
to the budget that has been needed to comply with section 201, which requires 
reimbursement to the Judgment Fund of monies paid in judgments or settlements in 
connection With proceedings brought under the laws cited therein. Since GAO did 
not make any payments to the Judgment Fund in FY 2011, it has not made any 
adjustment to its bud1~et to comply with this provision. 

We trust this information is responsive to the reporting requirements of the No Fear 
Act. Please contact Joan M. Hollenbach, Managing Associate General Counsel, at 
512-8404 if you have questions. 

Sincerely yours, 

~~}-
Lynn H. Gibson 
General Counsel 

Enclosures 
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List of Recipients 

The Honorable John Boehner 
Speaker of the House of Representatives 

The Honorable Daniel K. Inouye 
President Pro Tempore 
United States Senate 

The Honorable Daniel K. Inouye 
Chairman 
The Honorable Thad Cochran 
Vice Chairman 
Committee on Appropriations 
United States Senate 

The Honorable Joseph I. Lieberman 
Chairman 
The Honorable Susan M. Collins 
Ranking Member 
Committee on Homeland Security and Governmental Affairs 
United States Senate 

The Honorable Ben Nelson 
Chairman 
The Honorable John Hoeven 
Ranking Member 
Subcommittee on Legislative Branch 
Committee on Appropriations 
United States Senate 

The Honorable Harold Rogers 
Chairman 
The Honorable Norman D. Dicks 
Ranking Member 
Committee on Appropriations 
House of Representatives 

The Honorable Darrell Issa 
Chairman 
The Honorable Elijah E. Cummings 
Ranking Member 
Committee on Oversight and Government Reform 
House of Representatives 
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The Honorable Ander Crenshaw 
Chairman 
The Honorable Michael M. Honda 
Ranking Member 
Subcommittee on Legislative Branch 
Committee on Appropriations 
House of Representatives 

The Honorable Eric H. Holder, Jr. 
The Attorney General 

The Honorable Jacqueline A. Berrhm V 
Chair 
Equal Employment Opportunity Commission 

The Honorable John Berry 
Director 
Office of Personnel Management 
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SUMM ARY OF ALLEGATIONS IN FEDERAL CASES PENDING DURING 
FISCAL YEAR 2011 BY LAWS COVERED IN SECTION 203 

(October 1, 2010 thru September 30, 2011) 

Laws All eged to have been Violated Number of Allegations* 

42 u.s.c. § 2000e-16 4 

5 u.s.c. § 2302(b)(1) 0 

5 U.S.C. § 2302(b)(8) 0 

5 U.S.C. § 2302(b)(9) 0 

29 u.s.c. §§ 631, 633a 4 

42 u.s.c. § 12101** 0 

29 u.s.c. § 206(d) 0 

29 U.S.C. § 791 0 

5 U.S.C. § 2302(d)(5) 0 

*One new case was filed during FY 2011, two previously filed cases were 
dismissed, and three previously filed cases remained pending in FY 2011. As 

ove, these six cases contained eight allegations of violation of two of 
sted above. 

shown ab 
the laws Ii 

**GAO is c overed by the Americans with Disabilities Act, 42 U.S.C. § 12101, 
n the Rehabilitation Act, 29 U.S.C. § 791. rather tha 



Case 

A 

B 

c 

D 

E 

F 

U.S. GOVERNMENT ACCOUNTABILITY OFFICE (GAO) SECTION 203 NOFEAR REPORT 

FEDERAL CASES PENDING DURING FISCAL YEAR 2011 (October 1, 2010 thru September 30, 2011) 

Laws Alleged To Have Year Status/Disposition Amount 
Been Violated Filed Reimbursed to 

Judament Fund 
42 U.S.C. § 2000e-16 2011 Case settled on September 23, 2011 0 

42 U.S.C. § 2000e-16 2008 On March 7, 2011, Judge Ricardo M. Urbina granted 0 
GAO's motion for summarv iudgment. 

42 U.S.C. § 2000e-16 2007 Case settled on December 29, 2011. On January 6, 0 
29 U.S.C. §§ 631, 633a 2012, a stipulation of dismissal was signed by 

JudQe John D. Bates. 
29 U.S.C. §§ 631, 633a 2006 On January 12, 2012, Judge Royce C. Lamberth 0 

granted GAO's motion for summary judgment. On 
February 9, 2012, Plaintiff filed a motion to alter or 
amend the January 12, 2012 judgment. GAO filed a 
response Februarv 26, 2012. 

42 U.S.C. § 2000e-16 2000 Pending 0 
29 U.S.C. GG 631, 633a 
29 U.S.C. §§ 631, 633a 1987 Pending 0 

'GAO is covered by the American with Disabilities Act, 42 U.S.C. § 12101, rather than the Rehabilitation Act, 29 U.S.C. § 791. 



Eaual Emolovment Qnnortunitv Data Posted Pursuant to Title Ill o the Noli 1cation and f fi F d I Employee Antidiscrimination Act of 2002 (No FEAR Act), Put e era 
- n-h FY 2011 

Complaint Activity Previous Fiscal Year Data thru 
2006 2007 2008 2009 2010 nn/.,,n/1 t 

Number of Comolaints Filed 35 15 8 5 5 16 
Number of Comolainants 15 6 8 5 5 12 
Repeat Filers 4 2 0 0 1 2 

- .... _._ 
Complaints by Basis . . • ' _ ....... n .... ~ "'"' 

Note: Complaints can be FY 2011 
filed alleging multiple thru 
bases. The sum of the 2006 2007 2008 2009 2010 09/30/11 
bases may not equal 
total complaints filed. 
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Average number of days 
;~. ohna 

Average number of days 
in final action staae 

Complaints Dismissed 
by Agency 

Total Complaints Dismissed 
bv Anencv 
Average days pending prior 
to dismissal 
Complaints Withdrawn 

bv Comnlainants 
Total Complaints 
Withdrawn by 
Complainants 

Total Final Actions 
Finding Discrimination 

Findings of 
Discrimination Rendered 

b Basis 

Note: Complaints can be 
filed alleging multiple 
bases. The sum of the 
bases may not equal 
total complaints and 
findings. 

Total Number Findin s 

389 

0 

-. 
2006 2007 

0 0 

0 0 

1 34 

# 

# 

80 129 127 282 
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Pending Complaints ComDarative Data FY 2011 
Filed in Previous Fiscal Previous Fiscal Year Data thru .. ..... , ri.a.-a. .. - 2006 2007 2008 2009 2010 _,,,, .... 1\111 

Total complaints from 9 33 2 0 3 2 
........ ...,.,,in,,,.. c; .......... i Years 

Total Comnlainants 9 14 2 0 3 1 
Number of comclaints oendinn 

Investination 0 12 0 0 0 0 
Hearin~ 0 0 0 0 0 0 
Final Action 8 0 2 0 3 2 
Appeal with PAB or 1 15 0 0 0 0 

rn .. .+ 

Complaint ComDarative Data FY 2011 

Investigations Previous Fiscal Year Data thru 
2006 2007 2008 2009 2010 -"" 1 """1111 .. 

Pending Complaints Where 
Investigations Exceeds 
Required Time Frames 

0 12 12 0 0 0 
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United States 
General Accounting Office 
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Subject: ADVERSE ACTIONS 

CHAPTER 1. INTRODUCTION 

Order 
2752.1 

July 23, 2001 

1. · PURPOSE. This order contains the procedures for GAO officials to follow when talcing adverse 
actions against employees and explains the rights of employees regarding adverse actions. 

2. SUPERSESSION. This order supersedes Interim Order 2752.1, "Adverse Actions," dated April 3, 
2001. Policy, procedures and references are updated throughout the order. 

3. REFERENCES. 

a. 5 U.S.C. Chapter 75. 

b. 5 C.F.R., Part 752. 

c. Section 2.5, 4 C.F.R., "Prohibited Personnel Practices." 

d. GAO Order 2211.1, "Veterans' Preference." 

e. GAO Order 2213. I, "Noncompetitive Positions." 

f. GAO Order 2307. I, "Veterans Readjustment Appointments." 

g. GAO Order 2315.I, "Status, Tenure, and Trial Periods." 

h. GAO Order 2316. I, "Competitive Time-Limited Employment." 

i. GAO Order 2317.1, "GA O's Senior Executive Service." 

J· GAO Order 2319. I, "GAO Senior Level Positions." 

k. GAO Order 2339.1, "Medical Determinations." 

I. GAO Order 2351.1, "Reduc:tion in Force." 

m. GAO Order 2432. I, "Dealing With Unacceptable Performance." 

n. GAO Order 2536.I, "Grad(:, Band, and Pay Retention." 
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o. GAO Order 2713.2, "Discrimination Complaint Process." 

p. GAO Order 2751.1, "Discipline." 

q. GAO Order 2752.2, "Suspensions and Removals Taken in the Interest of National Security." 

r. GAO Notices 2771.l(A-92), (A-99), and (A-00), "Administrative Grievance Procedure." 

4. DEFINITIONS. 

a. "Adverse action" means a suspension, a reduction in grade or band, a reduction in pay, a furlough of 
30 days or less, or a removal. 

b. "Band" is a level of classification under GA O's Pay-for-Performance system. 

c. ~~current continuous service" means civilian service in the same position or similar positions without 
a break of a workday. 

d. "Day" means a calendar day. 

e. "Furlough" means an employee is placed· in a temporary non-duty, non-pay status for non-disciplinary reasons. 

f. "Grade" is a rank of positions under the General Schedule of Federal Wage classification system. 

g. "Indefinite suspension" means a suspension pending GAO investigation or further action. The 
indefinite suspension is of unspecified length and ends when conditions set forth in a proposal notice have 
been met. 

h. "Pay" means the basic pay rate set by the Comptroller General for a position before any deductions 
and additional compensation, such as overtime. 

i. "Preference eligible" means a veteran or a relative of a veteran as defined in GAO Order 2211.1. 

j. "Reduction in band" means the involuntary change of an employee in GAO's broad-banded 
Pay-For-Performance system to a lower pay band. 

k. "Reduction in grade" means the involuntary change of a General Schedule or Federal Wage system 
employee to a lower grade. 

I. "Reduction in pay" means the involuntary reduction of an employee's pay. 

m. "Similar positions" mean positions in which the duties performed are similar in nature and character 
and require substantially the same or similar qualifications, such that the incumbent could be interchanged 
without significant training or undue work interruption. 

n. "Suspension" means the temporary placing of an employee in a nonduty, nonpay status for 
disciplinary reasons. 
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CJ. "Unit head" means, for headquarters-based staff, a managing director or an SES-level office head; for 
field-based staff assigned to a team, the unit head is the team managing director; and for field-based staff not 
assigned to a team, the unit head is the regional director. 

5. STANDARDS FOR TAKING ADVERSE ACTIONS. 

a. GAO may take an adverse action, including a performance-based adverse action, against an 
employee only "for such cause as will promote the efficiency of the service." (5 U.S.C. 7513) 

b. GAO may not take an adverse action against an employee if doing so would constitute a prohibited 
personnel practice. (4 C.F.R. 2.5) 

6. ALTERNATIVE DISCIPLINE. With guidance from and the concurrence of the Human Capital 
Office (HC), a GAO official may take lesser disciplinary action, such as a letter of discipline in lieu of 
suspension or a paper suspension, in lieu of an adverse action as described in chapters 2 and 3. Refer to 
GAO Order 2751.1, Discipline, and the "Guide for Disciplinary Offenses and Penalties." 
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CHAPTER 2. SUSPENSIONS FOR 14 DAYS OR LESS 

1. TYPE OF ADVERSE ACTION COVERED. This chapter covers all suspensions of 14 days or less, 
except suspensions taken for national security reasons. (See GAO Order 2752.2.) 

2. EMPLOYEE COVERAGE. 

a. Employees in administrative, professional, and support staff (APSS), and anomey positions are 
covered, except as follows: 

(I) Employees who are required to complete a I-year probationary period, but have not yet done 
so, are not covered by this chapter. (See GAO Order 2315.1) 

(2) Employees whose appointments do not require a probationary period are not covered by this 
chapter until they have completed I year of current continuous service in the same position or similar 
positions. 

b. Employees in GAO analyst positions are covered, except as follows: 

( 1) Employees who are required to complete a 2-year probationary period, but have not yet done 
so, are not covered by this chapter. (In some cases the probationary period for GAO analyst employees is 1 
year. See GAO Order 2315.1) 

(2) Employees whose appointments do not require a probationary period are not covered by this 
chapter until they have completed 2 years of current continuous service in the same position or similar 
positions. 

c. The following employees are not covered by this chapter: 

(I) the Comptroller General and the Deputy Comptroller General; 

(2) members of GA O's Senior Executive Service (see GAO Order 2317.1); 

(3) employees in GAO Senior Level Positions (see GAO Order 2319.1); 

(4) experts and consultants; 

(5) reemployed annuitants; 

(6) employees on time limited appointments of I year or less (see GAO Order 2316.1 ); 

(7) employees on Veterans Readjustment Act (VRA) appointments (see GAO Order 2307.1); and 

(8) employees on noncompetitive appointments, except for attorneys and Comptroller General 
(CG) appointees (see GAO Order 2213.l.). 

Note: Employees on VRA appointments and employees on noncompetitive appointments (except for 
attorneys and CG appointees) are excluded from coverage by this chapter consistent with 5 U.S.C. Ch. 75, 
Subch. l. 
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3. STEP 1 - PROPOSING A SUSPENSION. 

a. Written Proposal. Before an employee may be suspended, a proposing official (see par. 5) shall give 
the employee a written proposal. 

b. HC Office Review. The proposing official should submit the written proposal to Employee 
Relations, HC, before giving it to the employee. HC will review such notices for conformity to procedural 
requirements and provide advisory and technical assistance to proposing officials. 

c. Contents. The proposal shall: 

(I) state the specific reason(s) for the proposed suspension; 

(2) inform the employee that he or she and his/her representative may review the materials relied 
upon to support the proposed suspension; and 

(3) inform the employee that he or she may reply, orally or in writing, as set as forth para. 3e 
below. 

d. Representation. The employee may be represented by an attorney or other person. The deciding 
official (see par. 5) may disallow as a representative an individual whose activities as a representative would 
cause a conflict of interest or position; whose release from his/her position would give rise to unreasonable 
costs; or whose priority work assignments preclude release. In such cases, the deciding official will notify 
the employee in writing of the reason(s) for the denial. 

e. Reply. The proposing official shall provide the employee a reasonable time (i.e., at least 3 days 
where feasible but in any event not less than 24 hours) to reply to the notice. 

(I) The employee may reply orally and/or in writing and furnish affidavits and other documentary 
evidence to support his or her reply. 

(2) If an oral reply is given, the deciding official may hear the reply or designate someone (other 
than the proposing official) to hear and prepare a written summary of it. 

(3) Employees are entitled to a reasonable amount of official time to review the supporting 
materials and to present an oral reply to the deciding official or designee. Official time shall not be 
authorized for any other activity related to the reply. 

f. Contributory Medical Conditions. If an employee wishes GAO to consider any medical (including 
mental) condition which may have contributed to the conduct and, ifapplicable, performance on which the 
proposed suspension is based, he or she must furnish management with appropriate medical documentation. 
The employee should, where possible, supply the documentation upon being informed of his or her conduct 
and, if applicable, performance deficiency. If the employee offers such documentation after receipt of an 
adverse action proposal, the infomiation shall be supplied no later than the date for reply. 

(I) If the medical documentation supplied by the employee is considered inadequate, the deciding 
official may 
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(a) require the employee to undergo a medical examination, ifthe employee's position has 
physical requirements or medical standards or is covered by a medical evaluation program; or 

(b) offer the employee a medical examination, ifthe employee's position does not have physical 
requirements or medical standards or is not part of a medical evaluation program. 

(2) If the deciding official requires or offers a medical examination, he or she shall 

(a) inform the employee in writing of the reason(s) for the examination, and the consequences 
of not undergoing it; 

(b) designate the physician or mental health specialist to conduct the examination; 

( c) allow the employee to provide additional medical documentation; 

(d) indicate that GAO will pay for reasonable costs associated with the examination; and 

(e) grant the employee up to I day of administrative leave for the examination. 

(3) If the employee has the requisite years of service under the Civil Service Retirement System or 
the Federal Employees' Retirement System, GAO should give the employee information concerning 
disability retirement, but must not encourage or suggest that the employee take disability retirement. 
However, an employee's application for disability retirement should not stop or delay GAO's taking of an 
appropriate adverse action. 

4. STEP 2 - DECIDING THE PROPOSED SUSPENSION. 

a. In deciding on the proposed suspension, the deciding official shall consider 

(I) only the reason(s) specified in the notice of proposed action; and 

(2) the reply, if any, the employee and his or her representative gave to the notice. 

b. The deciding official should submit the decision to the HC before giving it to the employee HC 
reviews such notices for penalty consistency and conformity to procedural requirements. 

c. The decision shall contain specific findings as to whether the deciding official has sustained or not 
sustained each charge in the proposal (and, where applicable, each specification of a charge). In addition, 
the decision shall specify the factors considered in selecting the penalty (see app. I) and confirm that the 
action is "for such cause as will promote the efficiency of the service". 

d. The agency shall deliver the decision notice to the employee before the time the action will be 
effective. 
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5. IDENTIFICATION OF PROPOSING AND DECIDING OFFICIALS. 

FIGURE 2.1. IDENTIFICATION OF PROPOSING AND DECIDING OFFICIALS 

lf the employee against whom the Then the proposing official And the deciding official 
$Uspension action is being taken is ... is ... ... 
reports to a supervisor who is that supervisor or a higher level the unit head 
below a managing director or unit supervisor in the employee's 
head chain of command designated 

by the unit head 

reports to a unit head the unit head the managing director if the 
unit head reports to a 
managing director. 

the Chief Operating Officer 
(COO) ifthe unit head reports 
to the COO. 

the Comptroller General (CG), 
if the unit head reports to the 
CG. 

reports to the COO, the COO the CG. 

reports to the CG, the CG the CG. 

Note: lfthe Ch1efM1ss10n Support Officer deems 1t appropriate, the Human Capital Officer may be 
designated to act as the deciding official in lieu of a unit head. 

6. EMPLOYEES' APPEAL RIGHTS. 

a. An employee may grieve a suspension of 14 days or less under the administrative grievance 
procedure, GAO Order 2771.1. A grievance must be submitted in writing to the Chief Operating Officer 
within 10 days of the effective date' of the suspension. 

b. An employee who believes that a suspension of 14 days or less is discriminatory on the basis of race, 
color, religion, sex, national origin, age, disability, sexual orientation or retaliation for protected activities 
may file a complaint with GA O's Opportunities and Inclusiveness Office under GAO Order 2713.2. To do 
so, the employee must contact a civil rights counselor for precomplaint counseling within 45 days of the 
effective date of the suspension. 

c. If an employee against whom an action is taken under this chapter believes the action constitutes a 
prohibited personnel practice as defined in 4 C.F.R. § 2.5, he/she may file a prohibited personnel practice 
complaint with the GAO Personnel Appeals Board's General Counsel's office. Any such complaint must be 
filed not later than 30 days after the effective date of the action. Complaints of discrimination, however, 
must first be filed with GAO's Opportunities and Inclusiveness Office. 
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7. DOCUMENTATION OF SUSPENSIONS. HC maintains the official suspension files, including the 
following documents: the proposal notice; the employee's written reply (includes email), if any; a summary 
of the employee's oral reply, if any; the decision notice; and any other supporting materials. Deciding 
officials are required to submit this material to theHC when an action has been completed. HC shall furnish 
copies of these documents to the affected employee and his/her representative upon the employee's written 
request. 
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CHAPTER 3. REMOVALS, SUSPENSIONS FOR MORE THAN 14 DAYS, 
REDUCTIONS IN GRADE OR BAND, REDUCTIONS IN PAY, 

AND FURLOUGHS FOR 30 DAYS OR LESS 

2752.1 

1. TYPES OF ADVERSE ACTIONS COVERED. This chapter covers the following types of adverse 
actions: 

a. removals; 

b. suspensions for more than 14 days; 

c. indefinite suspensions; 

d. reductions in grade or band; 

e. reductions in pay; and 

f. furloughs for 30 days or less. 

2. TYPES OF ACTIONS NOT COVERED. This chapter does not cover the following types of actions: 

a. suspensions or removals taken for national security reasons under GAO Order 2752.2; 

b. reductions in grade or band of supervisors or managers who have not completed the required 
supervisory or managerial probationary periods (see GAO Order 2315.1); 

c. reductions in grade or band,. or removals taken under GAO Order 2432. l; 

d. reduction-in-force actions taken under GAO Order 2351. l; 

e. terminations of appointments on their established expiration dates; 

f. terminations of time-limited promotions; 

g. reductions of employees' pay because the pay is contrary to law or regulation; 

h. actions that entitle employees to grade and pay retention and actions to end these entitlements (see 
GAO Order 2536.1); 

i. placement of intermittent or seasonal employees in nonduty, nonpay status in accordance with 
conditions established at the times of their appointments; 

j. voluntary employee actions; and 

k. actions ordered by the Personnel Appeals Board. 
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3. EMPLOYEE COVERAGE. 

a. Employees in APSS and attorney positions are covered, except as follows: 

(I) Employees who are required to complete a I-year probationary period, but have not yet done 
so, are not covered by this chapter. (See GAO Order 2315.1) 

(2) Employees whose appointments do not require a probationary period are not covered by this 
chapter until they have completed 1 year of current continuous service in the same position or similar 
positions. 

b. Employees in GAO analyst positions are covered, except as follows: 

( 1) Employees who are required to complete a 2-year probationary period, but have not yet done 
so, are not covered by this chapter. (In some cases the probationary period for GAO analyst employees is 1 
year. SeeGA00rder2315.I) 

(2) Employees whose appointments do not require a probationary period are not covered by this 
chapter until they have completed 2 years of current continuous service in the same position or similar 
positions. 

c. The following employees are not covered by this chapter: 

(1) the Comptroller General and the Deputy Comptroller General; 

(2) experts and consultants; 

(3) reemployed annuitants; 

(4) employees on time limited appointments of 1 year or less (see GAO Order 2316.1); 

(5) non-preference eligible employees on noncompetitive appointments, except for attorneys and 
Comptroller General (CG) appointees (see GAO Order 2213.1.) 

Nole: Non-preference eligible employees on noncompetitive appointments (except for attorneys and CG 
appointees) are excluded from coverage by this chapter consistent with 5 U.S.C. 7511. Section 7511 covers 
non-preference eligible "excepted service" employees only if they (I) are not serving probationary periods 
pending conversion to the "competitive service" or (2) have completed 2 years of current continuous service 
under other than a temporary appointment limited to 2 years or less. 

4. STEP 1 - PROPOSING AN ADVERSE ACTION. 

a. Advance Written Notice. A proposing official (see par. 6) shall give the employee a 30-day advance 
written proposal specifying the reason(s) for the proposed adverse action (See par. 4g for exceptions). The 
proposal shall state the specific reason(s) for the proposed action; inform the employee that he or she and 
his/her representative may review the materials relied upon to support the proposed action; and inform the 
employee that he or she may reply, orally or in writing, as set as forth para. 4d below. The proposing official 
should submit the proposal to HC before giving it to the employee. HC will review such notices for 
conformity to procedural requirements. 
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b. Furloughs. If GAO furloughs some but not all employees in a competitive level, the advance written 
notice must explain the basis for the furlough and why those particular employees were selected. 

c. Representation. The employee may be represented by an attorney or other person. The deciding 
official (see par. 6) may disallow as a representative an individual whose activities as a representative would 
cause a conflict of interest or position; whose release from his/her position would give rise to unreasonable 
costs; or whose priority work assigrunents preclude release. In such cases, the deciding official will notify 
the employee in writing of the reason(s) for the denial. 

d. Rrulli'.· 

(I) The proposing official shall provide the employee at least 7 days to reply orally, in writing, or 
both, and to furnish affidavits and other documentary evidence to support his or her reply. 

(2) If an oral reply is given, the deciding official may hear the reply or designate someone else 
(other than the proposing official) to hear and prepare a written summary of it. 

(3) Employees are entitled to a reasonable amount of official time to review the supporting 
materials and to present an oral reply to the deciding official or designee. Official time shall not be 
authorized for any other activity related to the reply. 

e. Employee Status During Notice Period. 

(I) An employee whose removal or suspension has been proposed generally shall remain in a duty 
status in his or her regular position during the notice period. However, if the employee's presence at work 
would pose a threat to the employe•: or others, result in the loss of or damage to government property, or 
otherwise jeopardize legitimate government interests, the proposing official may, in consultation with the 
HC:. 

(a) assign him\her to duties that would not present a threat to safety, GAO's mission, or 
government property; 

(b) allow the employee to take annual leave, sick leave, or leave without pay, as appropriate; 

(c) charge the employ1:e with absence without leave (AWOL) for unapproved absences; 

(d) and/or place the employee in a paid, nonduty status, i.e., administrative leave, for such time 
as is necessary to effect the action. 

f. Contributory Medical Conditions. If an employee wishes GAO to consider any medical (including 
mental) condition which may have contributed to the conduct and, if applicable, performance on which the 
proposed adverse action is based, he or she must furnish management with appropriate medical 
documentation. The employee should, where possible, supply the documentation upon being informed of 
his or her conduct and, if applicable, performance deficiency. If the employee offers such documentation 
after receipt of an adverse action proposal, the information shall be supplied no later than the date for reply. 

(I) If the medical documentation supplied by the employee is considered inadequate, the deciding 
official may 
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(a) require the employee to undergo a medical examination ifthe employee's position has 
physical requirements or medical standards or is covered by a medical evaluation program; or 

(b) offer the employee a medical examination ifthe employee's position does not have physical 
requirements or medical standards or is not part of a medical evaluation program. 

(2) If the deciding official requires or offers a medical examination, he or she shall 

(a) infonn the employee in writing of the reason(s) for requiring or offering the examination 
and the consequences of not undergoing it; 

(b) designate the physician or mental health specialist to conduct the examination; 

(c) allow the employee to provide additional medical documentation; 

(d) indicate that GAO will pay for reasonable costs associated with the examination; and 

(e) grant the employee up to I day of administrative leave for the examination. 

(3) If the employee has the requisite years of service under the Civil Service Retirement System or 
the Federal Employees' Retirement System, GAO should give the employee information concerning 
disability retirement, but must not encourage or suggest that the employee take disability retirement. 
However, this will not stop the proposed action. 

g. The deciding official may give less than 30 days' advance written notice for a proposed removal or 
suspension when there is reasonable cause to believe that the employee has committed a crime for which he 
or she may be imprisoned. In such cases, the employee is entitled to reply to the proposal notice within a 
reasonable time, but not less than 7 days. GAO may forgo the advance written notice and opportunity to 
answer when it furloughs employees because of unforeseeable circumstances, such as sudden equipment 
breakdowns, acts of God, or emergencies requiring the immediate curtailment of activities. 

5. STEP 2 - DECIDING THE PROPOSED ADVERSE ACTION. 

a. In deciding on the proposed adverse action, the deciding official shall consider 

(I) the reason(s) specified in the notice of proposed action and 

(2) the reply, if any, the employee and his or her representative gave to the notice. 

b. The deciding official should submit the decision to HC, before giving it to the employee. HC will 
review such notices for penalty consistency and conformity to procedural requirements. 

c. The decision shall 

(I) contain specific findings as to whether each charge (and, where applicable, each specification 
ofa charge) in the proposal is or is not sustained; 

(2) specify the factors considered in selecting the penalty (see app. I); and 
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(3) confinn that the action is "for such cause as will promote the efficiency of the service". 

d. The agency shall deliver the decision notice to the employee at or before the time the action will be 
effective. 

6. IDENTIFICATION OF PROPOSING AND DECIDING OFFICIALS. 

FIGURE 3.1. IDENTIFICATION OF PROPOSING AND DECIDING OFFICIALS 

If the employee against whom the Then the proposing official And the deciding official 
adverse action Is being taken ... is ... is ... 

reports to a supervisor who is that supervisor or a higher level the unit head 
below a managing director or unit supervisor in the employee's 
head chain of command designated 

by the unit head 

reports to a unit head the unit head the managing director if the 
unit head reports to a 
managing director. 

the Chief Operating Officer 
(COO) ifthe unit head reports 
to the COO. 

the Comptroller General (CG), 
if the unit head reports to the 
CG. 

reports to the COO, the COO the CG. 

reports to the CG, the CG the CG. 

Note: If the Chief Mission Support Officer deems it appropnate, the Human Capital Officer may be 
designated to act as the deciding official in lieu of a unit head. 

7. EMPLOYEES' APPEAL RIGHTS. 

a. An employee may appeal an adverse action under this chapter to the Personnel Appeals Board by 
filing a written charge with the GAO Personnel Appeals Board's General Counsel's office within 30 days of 
the effective date of the action. The employee may raise allegations of prohibited personnel practices in the 
appeal. 

b. An employee who believes that an adverse action under this chapter is discriminatory on the basis of 
race, color, religion, sex, national origin, age, or disability, or retaliation for activities protected by the anti
discrimination statutes may elect to do either (but not both) of the following; 

(I) File a charge directly with the General Counsel of the Personnel Appeals Board within 30 days 
of the effective date of the action and raise the issue of discrimination in the course of proceedings before 
the Board; or 
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(2) File a complaint under GAO Order 2713.2. To do so, the employee must contact a counselor in 
the Opportunities and Inclusiveness Office within 45 days of the effective date of the action. 

c. An employee may file a complaint of discrimination on the basis of sexual orientation under GAO 
Order 2713.2. To do so, the employee must contact a counselor in the Opportunities and Inclusiveness 
Office within 45 days of the effective date of the action. 

8. DOCUMENTATION OF ADVERSE ACTIONS. HC maintains the official adverse action files, 
including the following documents: the proposal notice; the employee's written reply (includes email), if 
any; a summary of the employee's oral reply, if any; the decision notice; and any other supporting materials. 
Deciding officials are required to submit this material to HC when an action has been completed. HC shall 
furnish copies of these documents to the affected employee and his/her representative upon the employee's 
written request. 
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APPENDIX 1 FACTORS FOR DETERMINING APPROPRIATE PENALTIES 

1. GENERAL. The following factors should be considered by officials in detennining the 
appropriateness of proposed penalties and in making decisions in adverse action cases. The factors 
represent considerations which may play a role in detennining whether lenient or stem treatment is 
warranted in particular disciplinary actions. The factors are as follows: 

2752.1 

a. the nature and the seriousness of the offense and its relation to the employee's duties, position, and 
responsibilities, including whether the offense was intentional, technical, inadvertent, was committed 
maliciously, for gain, or was frequently repeated; 

b. the employee's job level and type of employment, including supervisory or fiduciary role, contacts 
with the public, and the prominence of the position; 

c. the employee's past disciplinary record; 

d. the employee's past work record, including length of service, perfonnance on the job, ability to get 
along with coworkers, and dependability; 

e. the effect of the offense upon the employee's ability to perfonn at a satisfactory level and its effect 
upon supervisors' confidence in the employee's ability to perform assigned duties; 

f. consistency of the penalty with those imposed upon other employees for the same or similar 
offense(s); 

g. consistency of the penalty with the Guide for Disciplinary Offenses and Penalties (see GAO Order 
2751.1); 

h. the notoriety of the offense or its impact upon GA O's reputation; 

i. the clarity with which the employee was on notice of any rules that were violated in committing the 
offense or had been warned about the conduct in question; 

j. the potential for the employee's rehabilitation; 

k. mitigating circumstances surrounding the offense such as unusual job tensions; personality 
problems; mental impairment; and harassment, bad faith, malice or provocation on the part of others 
involved in the matter; and 

I. the adequacy and the effectiveness of alternative sanctions to deter such conduct in the future by the 
employee or others. 

2. APPLYING THE FACTORS. The proposing and deciding officials should consider those factors set 
forth in paragraph 1 above that are relevant to the circumstances of the individual case. Not every factor 
applies in every case. The proposing and deciding officials must weigh or balance the factors in selecting· 
the appropriate penalty. 
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CHAPTER l. PURPOSE AND GENERAL INFORMATION 

I. PURPOSE. This order establishes the policies for initiating and taking disciplinary actions in the U.S. 
Government Accountability Office (GAO) and provides general management guidelines for taking 
disciplinary actions. 

2. SUPERSESSION. This order supersedes GAO Order 2751.1, Discipline, dated May 21, 2001. 
Changes have been made throughout this order to update organizational codes and title changes. 

3. REFERENCES. 

a. 31 USC 732. 

b. 4 C.F.R., Subchapter A, Part 2. 

c. GAO Order 2752.1, "Adverse Actions." 

d. GAO Order 2315.1, "Status, Tenure, and Trial Periods." 

e. GAO Order 2432.l, "Dealing With Unacceptable Performance." 

f. GAO Order 2531.3, "Within-Grade Salary Increases." 

g. GAO Order 2713.2, "Discrimination Complaint Process." 

h. GAO Order 273 l.l, "Suitability." 

i. GAO Order 2752.2, "Removals and Suspensions in the Interests of National Security." 

J· GAO Order 2771. l, "Administrative Grievance Procedure." 

4. DEFINITIONS. For purposes of this order, the following definitions apply: 

a. Admonishment: A warning to an employee by a supervisor concerning the employee's behavior. It 
may be oral or written. It is an informal disciplinary action and as such is not reflected in the 
employee's official personnel folder. It may also be called a warning or caution. 

b. Adverse Action: The personnel action of removal, reduction in grade, band, or pay, or suspension 
against an employee for such cause as will promote the efficiency of the government. 

c. Day: A calendar day. 

d. Demotion: Involuntary reduction in pay level of a GAO Senior Executive Service or GAO Senior 
Level employee, involuntary reduction in band of an employee who is under GAO's broad banded 
performance based compensation system to a position in a lower band, or involuntary reduction in 
grade of a General Schedule (GS)- equivalent or Wage Grade employee to a position at a lower 
grade level. 

e. Reduction in Pay: The involuntary reduction in the rate of basic pay of an employee. 

f. Removal: Involuntary separation of an employee based on misconduct. 
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g. Reprimand: A written disciplinary action against an employee that is more severe than an 
admonishment. A reprimand is placed in the employee's official personnel folder for a period of at 
least I year but not more than 3 years. 

h. Resignation: A separation, other than retirement, at an employee's request. It is a voluntary 
expression of the employee's desire to leave the organization that is normally made in writing. 

i. Suspension: The placement of an employee, for disciplinary reasons, in a temporary status without 
duties and pay. 

5. ADVICE AND ASSISTANCE FROM THE HUMAN CAPITAL OFFICE. 

a. Managers, supervisors, and human capital consultants are encouraged to seek advice and assistance 
regarding possible disciplinary actions, including procedures to be followed, from the Human 
Capital Office. The Human Capital Office provides guidance, consultation, and assistance to 
management on employee relations matters, including grievances and appeals, adverse actions, 
employee discipline, and related matters. 

b. Managers, supervisors, and human capital consultants may also seek advice and assistance regarding 
possible disciplinary actions from GAO Counseling Services with respect to impact of 
organizational and interpersonal factors on resulting employee conduct and possible alternatives to 
formal disciplinary action. 

c. Certain documents require review and clearance by the Human Capital Office prior to issuance. For 
details, see GAO Order 2432.1, "Dealing with Unacceptable Performance;" GAO Order 2531.3, 
"Within-Grade Salary Increases;" and GAO Order 2752. l, "Adverse Actions," for details. 

6. TIMING OF DISCIPLINARY ACTIONS. Because circumstances vary with each case, no specific 
deadlines can be established. It is important that all disciplinary actions be taken in a timely manner, 
that is, as close as possible to the event or management's awareness of it. 

7. LOOKING INTO ALLEGED ACTS OF MISCONDUCT. 

a. Before initiating disciplinary actions, supervisors and managers should gather sufficient information 
regarding the alleged acts of misconduct to persuade them that the employee in question committed 
the acts. Supervisors and managers should talk with persons having information about the acts and 
can obtain written statements from them. 

b. Supervisors and managers should talk with any employee alleged to have engaged in misconduct 
before initiating disciplinary action. 

c. In some circumstances, particularly when violations of law may be involved, it is appropriate for 
management to refer matters to Security and Safety for investigation. 

8. DISCIPLINARY ACTION BASED ON OFF-DUTY MISCONDUCT. Under some circumstances, 
GAO can and should initiate disciplinary action for off-duty misconduct. Action is appropriate when a 
nexus (i.e., a link) exists between the misconduct and the efficiency of the service. The misconduct 
must, among other things, affect the employee's or his/her coworkers' job performance, or 
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management's confidence in the employee's performance, or interfere with GAO's mission. The nature 
of the employee's duties may be critical to determining nexus. While previous cases should be 
considered in making a nexus determination, each case must be examined carefully as differences 
between cases can be subtle. The Human Capital Office should be contacted for assistance in making 
nexus determinations. 

9. DOCUMENTATION. In order to support a disciplinary action, it is critically important that 
supervisors and managers maintain specific detailed documentation of the facts. Such documentation 
may take a variety of forms, such as supervisory notes of conversations and/or events; documents, such 
as telephone messages and official documents (such as performance appraisals and records of 
performance reviews, time and attendance reports, travel vouchers, or work products); records of 
previously imposed disciplinary action; and, where applicable, reports of findings resulting from 
investigations conducted by Security and Safety. Any documentation which contains confidential or 
privileged information must be maintained in secure areas to protect its confidentiality. 

10. PROHIBITION ON COERCED RESIGNATIONS OR RETIREMENTS. Under no circumstances 
shall coercion be used for the purpose of securing resignation or retirement. Managers are urged to seek 
the advice of the Human Capital Office before engaging in a discussion of possible resignation or 
retirement with an employee in all circumstances but particularly when disciplinary action has been 
initiated against the employee. 

a. Retirement or Resignation of an Employee Not In Good Standing. Whenever a manager has made a 
decision to propose a removal; reduction in grade, band, or pay; or suspension, the manager may 
inform the employee that he/she can retire (if eligible) or resign in lieu of facing disciplinary action. 
In such cases, the employee must be advised that the decision whether to retire or resign is entirely 
the employee's. Although management will not stop or unduly delay the disciplinary action process, 
the employee must have sufficient time, in any event not less than 24 hours, to make a reasoned 
choice. 

b. Resignation of Employee With Appeal Rights. If an employee with appeal rights voluntarily resigns 
to avoid conduct action proceedings and management has already given the employee a written 
proposal or a decision to take an adverse action, a remark must be entered on the Standard Form 50 
documenting the proposed action. 

c. Resignation of Employee Without Appeal Rights (Probationary Employees and Employees on 
Temporary Appointments). If an employee without appeal rights voluntarily resigns to avoid 
termination based on misconduct, the employee should be informed that the Standard Form 50, 
Notification of Personnel Action, recording the resignation, will not state the nature of his/her 
misconduct. 

11. GRIEVANCES AND APPEALS. 

a. As a general rule, employe1:s against whom disciplinary actions are taken have a right to protest the 
actions formally. The type of disciplinary action involved determines whether the recourse is a 
grievance under GAO Ord~'r 2771.1, "Administrative Grievance Procedure," or an appeal to the 
GAO Personnel Appeals Board. See GAO Order 2771.1 and PAB regulations, 4 C.F.R. Part 28, for 
further guidance. Employees are not entitled to grieve or appeal warnings of possible future 
disciplinary actions. 

3 



2751.1 September 26, 2005 

b. Employees may file complaints under GAO Order 2713.2, "Discrimination Complaint Process," 
concerning any disciplinary action if they contend that the action is the result of discrimination on 
the basis of race, color, religion, sex, national origin, age, disability, sexual orientation, or retaliation 
for protected activities. 

12. ACTIONS COVERED BY OTHER ORDERS. Procedures applicable to a variety of actions not 
covered by GAO Order 2751.1, both disciplinary and nondisciplinary in nature, are discussed in other 
GAO Orders. Information about these procedures may be found as follows: 

Information about--

Removals, demotions, or suspensions 
based on misconduct or a combination 
of misconduct and poor performance. 

Removals or reductions in grade/band 
based solely on unacceptable 
performance. 

Terminations during probationary 
period. 

Denials of within grade salary 
increases. 

Removals and suspensions taken in 
in the interests of national security. 

Suitability disqualifications. 

Is located in--

GAO Order 2752.1 

GAO Order 2432.1 

GA00rder2315.l, ch. 7 

GAO Order 2531.3 

GAO Order 2752.2 

GAO Order 2731.1 
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CHAPTER 2. CHOOSING AMONG DISCIPLINARY ACTIONS 

1. FACTORS TO BE CONSIDERED IN DETERMINING AN APPROPRIATE PENALTY. 

a. Reasonableness of Action. No disciplinary action shall be taken against an employee unless the 
allegations against the employee are supported by the preponderance of the evidence. 

b. Factors to be Considered in Selecting Penalties. In selecting a penalty to propose or deciding what 
penalty to impose for an offense, the manager or supervisor considers such factors as 

(I) the nature and seriousness of the offense and its relation to the employee's duties, position and 
responsibilities, including whether the offense was intentional, technical or inadvertent, was 
committed maliciously or for gain, or was frequently repeated; 

(2) the employee's job level and type of employment, including supervisory or fiduciary role, 
contacts with the public, and prominence of the position; 

(3) the employee's past disciplinary record; 

(4) the employee's past work record, including length of service, performance on the job, ability to 
get along with fellow workers, and dependability; 

(5) the effect of the offense upon the employee's ability to perform at a satisfactory level and its 
effect upon the supervisor's confidence in the employee's ability to perform assigned duties; 

( 6) consistency of the penalty with those imposed upon other employees for the same or similar 
offenses; 

(7) consistency of the penalty with GAO's guide for disciplinary offenses and penalties; 

(8) the notoriety of the offense or its impact upon the reputation of GAO; 

(9) the clarity with which the employee was on notice of any rules that were violated in committing 
the offense, or had bee:n warned about the conduct in question; 

(IO) potential for the employee's rehabilitation; 

(11) mitigating circumstanc:es surrounding the offense such as unusual job tensions, personality 
problems, mental impairment, harassment, or bad faith, malice, or provocation on the part of 
others (including managers and supervisors) involved in the matter; and, 

( 12) the adequacy and effectiveness of alternative sanctions to deter such conduct in the future by 
the employee or others. 

c. Nondiscrimination. In no event shall GAO discriminate against an employee by taking disciplinary 
action on the basis of any of the following: 

(I) race, color, religion, sex, national origin, age, or disability; 
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(2) partisan political beliefs, affiliations, or activities; 

(3) marital status; or 

(4) sexual orientation. 

d. Retaliation and Reprisal. GAO shall not take disciplinary action against an employee 

(I) in retaliation for the employee's having engaged in protected activity; 

(2) in reprisal for the employee's exercise of any appeal right granted by any law, rule, or regulation; 
or 

(3) in reprisal for the employee's engaging in whistleblowing as described in 5 USC 2302(b)(8). 

2. LETTERS OF REPRIMAND. Letters of reprimand shall cite the specific acts for which the 
employee is reprimanded, and shall include a warning that repetition of the offense or other improper 
action may lead to a recommendation for more severe disciplinary action. They shall inform the 
employee that the reprimand may be grieved through GA O's grievance procedure, that a copy of the 
letter will be filed in his/her official personnel folder for a period of at least l year but not more than 3 
years, and that he/she can ask, after l year, that the letter be removed from the official personnel folder. 
In most cases, it is best if the warning about more severe disciplinary action is stated in general terms 
(e.g., "repetition ... may lead to more severe disciplinary action, up to and including removal"). 

3. SUSPENSIONS FROM DUTY AND PAY. See GAO Order 2752.1, "Adverse Actions," for 
regulatory material regarding suspensions. 

a. Suspension as a disciplinary action is effected when it is believed that the employee may be worthy 
of retention in the service, but action more severe than a letter of reprimand is required. It is 
mandatory to impose a disciplinary suspension in certain situations prescribed by law. For example, 
under the U.S. Code a suspension for at least I month must be imposed for willfully using or 
authorizing use of any government-owned or government-leased passenger vehicle for other than 
official purposes. (The U.S. Code provision does not cover use of vehicles rented by employees for 
the purpose of carrying out official duties.) 

b. A GAO employee may be indefinitely suspended pending an initial adjudication in the judicial 
process if he or she has been arrested and/or indicted, it is determined that there is reasonable cause 
to believe that a crime has been committed, and the alleged misconduct which led to the arrest or 
indictment bears a sufficient relationship to the employee's duties to warrant the action as promoting 
the efficiency of the service. If the employee pleads guilty or is convicted, the agency may proceed 
with appropriate disciplinary action on the basis of the misconduct which led to the conviction 
without returning the employee to duty from the indefinite suspension. Managers should consult 
with the Human Capital Office before implementing any indefinite suspension both as to the 
advisability of taking such action and the length of such suspension. 

4. REDUCTIONS IN GRADE. BAND, OR PAY. 

a. Reduction in grade, band or pay as a disciplinary action may be effected when action more severe 
than a suspension is required, but it is believed that the employee may be worthy of retention in the 
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service. In appropriate circumstances, the reduction in grade or band may include placement in a 
different series and/or movement to a nonsupervisory position. For example, an employee who is 
reduced in grade or band as discipline for an abuse of fiduciary responsibility may be placed in a 
different, but related, series where the employee's skills and experience will be valuable, but the 
fiduciary responsibility making the misconduct possible is not present. Similarly, a supervisory 
employee who is reduced in grade as discipline for an abuse of supervisory authority may be placed in a 
nonsupervisory position. 

b. For more information about reduction in grade, band, or pay solely for unacceptable performance, 
see GAO Order 2432.1, "Dealing with Unacceptable Performance." For information about reduction 
in grade, band, or pay for misconduct or a combination of misconduct and poor performance, see 
GAO Order 2752.1, "Adverse Actions." 

5. REMOVALS. 

a. A removal for misconduct is effected when other less severe disciplinary actions have been effected 
and have failed to correct the problem or when a single offense is so serious as to warrant removal. 
Action to remove an employee is taken when the removal is for such cause as will promote the 
efficiency of the service. 

b. For more information about offenses warranting removal, see Appendix 1. Guide for Disciplinary 
Offenses and Penalties. For information about reduction in grade, band, or pay solely for 
unacceptable performance, see GAO Order 2432.1, "Dealing with Unacceptable Performance." For 
information about reductions in grade, band, or pay for misconduct or a combination of misconduct 
and poor performance, see GAO Order 2752.1, "Adverse Actions." 
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APPENDIX 1. GUIDE FOR DISCIPLINARY OFFENSES AND PENALTIES 

What is the purpose of the Guide? 

The following "Guide for Disciplinary Offenses and Penalties" is not mandatory but is a guide to those 
managers responsible for disciplining employees. Decisions concerning the imposition of penalties are 
within the sole discretion of the responsible manager and should be made on a case-by-case basis taking 
into consideration all relevant facts, including those enumerated at ch. 2, par. I b. 

When should disciplinary action be taken? What action? 

• In deciding what, if any, action to take in a given situation, the official with authority to take the action 
should look to the Guide for assistance. In addition, the official should contact the Human Capital 
Office. 

• In many cases, it is appropriate to take informal action (i.e., supervisory counseling). No record of such 
actions is placed in the employee's official personnel folder. If the employee later commits other 
offenses, the prior action is useful as support for a higher level of disciplinary action. 

How should the Guide be used? 

• The Guide lists offenses by category. For each offense, it indicates a suggested range of penalties for the 
first offense, the second offense, and subsequent offenses. 

• An offense can be a single occurrence of misconduct, or several connected occurrences that results in a 
single disciplinary action. For example, an employee on leave restriction who is absent without leave 
(AWOL) for three days (consecutive or not) has committed a single offense, not three offenses, unless 
disciplinary action was taken after the first or second day of AWOL. If disciplinary action (e.g., a 
reprimand) is taken against the employee as a result of the 3 days of AWOL and the employee 
subsequently is AWOL for another 3 days, those absences collectively constitute the second offense. 

What about penalties for offenses not listed in the Guide? 

The Guide does not include every potential cause for taking disciplinary action. If the official with 
authority to take disciplinary action believes that there is reason to take disciplinary action against an 
employee, but the offense is not listed in the Guide, the penalty for the most closely comparable 
offense(s) should be referenced. The official should contact the Human Capital Office before making a 
decision. 
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GUIDE FOR DISCIPLINARY OFFENSES AND PENALTIES 

TYPE OF OFFENSE SUGGESTED SUGGESTED SUGGESTED 
PENALTY FOR !ST PENALTY FflR 2ND PENALTY FOR 
OFFENSE "FFENSE SUBSEOUENT 

OFFENSES 

I. Attendance:• 

a. Unauthorized absence on A.dmonishment to 5~ Reprimand to 14-day 14-day Suspension to 
scheduled day of work'. clay Suspension Suspension Removal 

b. Recurring or unwarranted Reprimand Reprimand to 5-day 5-day Suspension to 
tardiness.1 Suspension Removal 

c. Violation of properly 3-day Suspension 5- to 14-day 14-day Suspension to 
imposed leave restrictions. Suspension Removal 

d. Improper use of sick leave i\.dmonishment to 5N Reprimand to 14-day 10-day Suspension to 
for any reason other than day Suspension Suspension Removal 
incapacitation, medical care, or 
other reasons permitted under 
GAO Order 2630. l ). 

2. Fiscal Irret!ularities: 
a. Unauthorized and/or 14-day Suspension to Removal 
improper use of government Removal 
funds or of other funds which 
come into an employee's 
possession by reason of 
employment. 

b. Submission of, abusing or Reprimand to Removal Removal 
allowing the submission of 
falsely stated travel, payroll, 
loan or purchase vouchers or 
their supporting documents 
(e.g., application for leave). 

c. Failure to properly account Reprimand to Removal Removal 
for or make proper distribution 
of any money, property or other 
thing of value received by or 
coming into employee's custody 
as a result of employment. 

d. Making or authorizing Reprimand to 5-day Reprimand to l 4-day 14-day Suspension to 
obligation or expenditure of Suspension Suspension Removal 
funds against any allotment if in 
excess of amount available 
(violation of Anti-Deficiency 
Act). 
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TYPE OF OFFENSE SUGGESTED SUGGESTED SUGGESTED 
PENALTY FOR t•T PENALTY FOR 2"0 PENALTY FOR 
OFFENSE OFFENSE SUBSE"UENT 

OFFENSES 

3. Conduct Prejudicial to the Best Interests of lhe Government: 

a. Conduct which causes the 14-day Suspension to Removal 
employee to be convicted of a Removal 
criminal charge which relates to 
the employee's position and the 
mission of the agency. 

b. Actual or attempted theft. 5-day Suspension to Removal 
Removal 

c. Unauthorized removal of ~eprimand to 14-day 5-day Suspension to Removal 
government-owned or leased Suspension !Removal 
property or property over which 
governmental custody is 
exercised . .:! 

d. Concealing, removing, Reprimand to Removal 7-day Suspension to Removal 
mutilating, altering, or Removal 
destroying government records. 

e. Unauthorized use of, or Keprimand to Removal 5-day Suspension to Removal 
authorizing the use of, !Removal 
government property, facilities 
or services for other than 
official purposes:l 

f. Conducting non-authorized Admonishment to 10- Reprimand to Removal 5-day Suspension to 
personal business while in duty day Suspension Removal 
status. 

g. Willful use, or authorizing I-month Suspension to [Removal 
use, of any government-owned Removal 
or -leased passenger vehicle for 
other than official business. 
Carries mandatory penalty of 1-
month suspension. See 31 USC 
1349. 

h. Unauthorized use of federal Reprimand to 5-day Reprimand to 14-day Removal 
telecommunication system, Suspension Suspension 
commercial long distance 
facilities, or misuse of the 
Internet.~ 
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TYPE OF OFFEN"E su·~· ESTED SUC.GESTF.D "''GGESTED 
PENALTY FOR t•T PENALTY FOR 2•0 PENALTY FOR 
OFFENSE OFFENSE "IBSEOUENT 

OFFENSES 
i. Unauthorized or improper use Reprimand to Removal 5-day Suspension to Removal 
of government credit cards Removal 
(e.g., cards issued to purchase 
office supplies, gift awards or 
for motor vehicle operators to 
buy gas). 

j. Use of contractor-issued Reprimand to 5-day Reprimand to 14-day ID-day Suspension to 
charge cards for illegal purposes Suspension Suspension Removal 
or repeated instances of 
personal use, or failure to pay, 
or to pay on time, bills on such 
cards. 

k. Loss of, deliberate damage Reprimand to 10-day ~-day Suspension to 5-day Suspension to 
to, or unauthorized destruction Suspension Removal Removal 
of government property, 
records, or information. 

I. Discourteous conduct to the Admonishment to I- Reprimand to 5-day I-day to 14-day 
public (see 4 CFR 7.5). day Suspension Suspension Suspension 

m. Fighting, inflicting or Admonishment to Reprimand to Removal 5-day Suspension to 
attempting to inflict bodily Removal Removal 
injury or otherwise creating a 
public disturbance while on 
duty or on government 
premises. 

n. Unprofessional conduct: Reprimand to Removal 5-day Suspension to Removal 
conduct unbecoming a GAO Removal 
employee.I 

o. Placement on a GAO Admonishment to 3- Reprimand to 14-day 5-day Suspension to 

computer of nonapprovcd day Suspension Suspension Removal 

hardware, software, special 
applications and/or 
peripherals. 

4. Sexual Harassment:.! 
a. Sexual harassment. 3-day Suspension to 14-day Suspension to Removal 

Removal Removal 

b. Unprofessional conduct of a Reprimand to I 0-day 5-day Suspension to Removal 
sexual nature. Suspension Removal 

c. Retaliation against an 3-day Suspension to 14-day Suspension to !Removal 
employee arising from or in Removal Removal 
connection with an allegation of 
sexual harassment. 
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TYPE OF OFFF.NSE SUGGESTED SUGGESTED SUGGESTED 
PENALTY FOR !ST PENALTY FOR 2ND PF.NALTY FOR 
[)FFENSE "FFENSE SUBSEOUENT 

OFFENSES 
5. Insubordination: 

a. Refusal/failure to comply lleprimand to 14-day 14-day Suspension to Removal 
with legitimate supervisory Suspension Removal 
instructions. 

b. Willful failure to complete Reprimand to 14-day 14-day Suspension to Removal 
Continuing Professional Suspension Removal 
Education credits as required 
(see GAO Order 2410.2). 

c. Failure to submit required Admonishment to Reprimand to 5-day 5-day Suspension to 
background forms within R.eprimand Suspension Removal 
prescribed timeframe or to 
attend scheduled security 
briefing. 

6. Negli2ent oerformance of duties: 
a. Where waste or other cost is Admonishment to !Reprimand to 5-day 5-day to 30-day 
insubstantial. Reprimand Suspension Suspension 

b. Where waste or other cost is Reprimand to 5-day 5-day Suspension to 30-day Suspension to 
substantial Suspension Removal Removal 

7. Deliberate misrepresentation, Reprimand to 30-day 5-day Suspension to 14-day Suspension to 
falsification, exaggeration, or Suspension Removal Removal 
concealment of material fact(s) in 
connection with any official 
document, employment document, 
time and attendance report, or 
matter(s) under official 
investigation. 

8. Sleeping on duty Admonishment to 5- Reprimand to 14-day 10-day Suspension to 
day Suspension Suspension Removal 

9. Gambling on government Reprimand to 5-day 'eprimand to 10-day IO-day Suspension to 
premises or while in duty status. Suspension Suspension Removal 

10. Soliciting or accepting gifts, Reprimand to Removal 14-day Suspension to Removal 
loans, favors, etc., from GAO Removal 
subordinates, or from persons, 
firms, or corporations with whom 
official relations exist, have 
existed, or may exist.2 
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TYPE OF OFFF.NSE SUGGESTED SllGGESTED SIT""ESTED 
PENALTY FOR 1sT PENALTY FOR 2"0 PENALTY FOR 
OFFEN"" OFFENSE SUBSE"UENT 

OFFENSES 

II. Engaging in Outside Employment Without Securing Prior Written Aooroval: 
a. Where no conflict of interest Admonishment to Reprimand to 3-day 5-day Suspension to 
is involved. Reprimand Suspension Removal 

b. Where conflict of interest is R.eprimand to Removal 30-day Suspension to Removal 
involved. Removal 

12. Violations of Financial Disclosu1·e Reauirements: 
a. Willful failure to file 14-day Suspension to Removal 
financial disclosure reports or Removal 
requested amendments. 

b. Untimely filing of financial .<\dmonishment to Reprimand to 3-day 5- to 14-day 
disclosure refoorts or requested Reprimand Suspension Suspension 
amendment,N 

c. Falsifying financial disclosure reports or failing to report 
required information in such revorts. 

I) Where conflict of 5-day Suspension to Removal 
interest is involved. Removal 

2) Where no conflict of .Admonishment to 5- Reprimand to 14-day 5-day Suspension to 
interest is involved. day Suspension Suspension Removal 

13. Discrimination:il 
a. Discrimination against an 3-day Suspension to 14-day Suspension to Removal 
employee or applicant for Removal Removal 
employment because of race, 
color, sex, teligion, national 
origin, age, disability, or sexual 
orientation. 

b. Retaliation against an 3-day Suspension to 14-day Suspension to Removal 
employee for having engaged in Removal Removal 
a protected activity or in 
reprisal for the exercise of an 
appeal right granted by any law, 
rule or regulation or for 
engaging in whistleblowing. 

14. Intoxicants and llle2al Dr112s: 
a. Using or being under the 3- to 30-day 14-day Suspension to Removal 
influence of intoxicants or drugs Suspension Removal 
while on official duty or 
reporting for duty or being on 
duty under the influence of 
intoxicants or drugs. 
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TYPE OF OFFENSE SUGGESTED 'UGGESTED SUGGESTED 
PENALTY FOR !ST PENAL TY FOR 2ND PENALTY FOR 
OFFENSE "FFENSE SITBSEOUENT 

OFFENSES 

b. Operating a government- 5-day Suspension to Removal 
owned or leased vehicle while Removal 
under the influence of 
intoxicants or drugs. 

c. Selling or distributing of 14-day Suspension to Removal 
drugs on government-owned or Removal 
leased premises. 

15. Safety and Health Violations: 
Failure to observe safety and Admonishment to 30- !Reprimand to removal 5-day Suspension to 
health regulations, instructions, day Suspension Removal 
and/or posted rules. 

16. Security Violations: 

a. Failure to safeguard classified material. 
I) Where such does not Reprimand to 5-day 5- to 30-day I 0-day Suspension to 
result in actual compromise Suspension Suspension Removal 
of the material. 

2) Where such does result 14-day Suspension to 30-day Suspension to Removal 
in compromise of the Removal llemoval 
material. 

b. Unauthorized release of draft Reprimand to 30-day 30-day Suspension to Removal 
or restricted GAO reports or Suspension Removal 
other official information 
contrary to law and regulation. 

Notes to Guide for Penalties: 

l. Absence must be carried on the time and attendance reports or webTA time and attendance system as 
absences without leave (AWOL). 

2. Except where unauthorized absence is for 5 or more consecutive days, first offense does not occur until after 
employee has been counseled. 

3. First offense does not occur until after employee has been counseled. 
4. In addition, see 18 U.S.C. 641, 643 and 654 for possible criminal penalties. 
5. See 18 U.S.C. 1719 for criminal penalties in cases of misuse of franking privileges. 
6. See GAO Order 0645.1, Limited Personal Use of Government-Provided Office and IT Equipment, Including 

Internet. 
7. "Unprofessional conduct: conduct unbecoming a GAO employee" should only be used to describe an offense 

if none of the more specific types of offenses contained in the Guide accurately describe the misconduct. In 
such cases, the discipline documents must describe in detail the nature of the misconduct. 

8. Sexual harassment is defined in Title VII of the Civil Rights Act of 1964, as amended. Although in some 
circumstances certain behaviors of a sexual nature may not meet the Title VII definition, they may violate 
agency conduct standards. These behaviors constitute unprofessional conduct of a sexual nature. The list 
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below provides a few examples of behaviors that would violate agency conduct standards, even though they 
may not meet the legal definition of sexual harassment: 
• Unwelcome whistling, staring or leering at another person; 
• Making pejorative comments or taking actions based upon another e1nployee's sexual orientation; 
• Unwelcome questions or comments about another person's sexual activities, dating, personal or intimate 

relationships or appearance; 
• Unwelcome sexually suggestive or flirtatious gifts; 
• Conduct or reniarks that are sexually suggestive or that demean or show hostility to a person because of 

the person's gender; 
• Displays or circulation of pictures, videos, objects or written materials that are sexually suggestive or 

explicit or that demean or show hostility to a person because of the person's gender; 
• Unwelcome sexually suggestive, explicit or flirtatious letters, notes, e-mails or voicemails; and 
• Meetings or entertainment of GAO personnel at an establishment with persoMel attired sexually, 

suggestively or explicitly or providing entertainment of a sexually suggestive or explicit nature. 
Regardless of whether or not an employee's actions violate Title VII or agency conduct standards, disciplinary 
action may be taken after unit management has determined that the misconduct has occurred. It does not 
require a formal sexual harassment complaint, or a decision by GAO, the GAO Personnel Appeals Board, or a 
federal court on a complaint. 

9. See chapter 3 of GAO Order 2735.1, Code of Ethics Including Employee Responsibilities and Conduct, for 
detailed information, including exceptions to basic prohibitions on solicitation and acceptance of gifts. 

I 0. In addition, late filers of Senate Public Financial Disclosure Report are subject to fines of $200. 
11. Disciplinary action may be taken after the appropriate GAO manager has determined that misconduct has 

occurred. It does not require a decision by GAO, the GAO Personnel Appeals Board, or a federal court on a 
formal discrimination or repriisal complaint. 
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As required by paragraph 10( c) of GAO Order 2711.1, "Labor-Management Relations" 
(April 27, 2001), and consistent with the Federal Service Labor-Management Relations 
Statute, 5 U.S.C. § 7114(a)(3), bargaining unit employees are hereby notified that they 
have a representational right with regard t.o certain investigations conducted by the 
Agency. Specifically the statute provides as follows: 
(2) An exclusive representative of an appropriate unit shall be given the opportunity to 
be represented at -
(B) any examination of an employee in the unit by a representative of GAO in 
connection with an investigation if - · 
(i) the employee reasonably believes that the examination may result in disciplinary 
action against the employee and 

(ii) the employee requests representation. 



GAO FY 2011 Plan for Staff Training 
on Antidiscrimination and Whistleblower Protection Laws 

Pursuant to 5 C.F.R. § 724.203, GAO has adopted the following training plan: 

A. Instructional materials and method of training: 

GAO has developed a Powerpoint presentation of slides that describe the rights and 
remedies available to GAO employees under the antidiscrimination laws and 
whistleblower protection laws. This is a web-based course available to all employees 
through SkillSoft, GAO's on line training system. The training course is called "Rights 
and Protections under Antidiscrimination and Whistleblower Protection Laws". 
The course includes references to GAO Orders and policies such as on the 
discrimination complaint processing system, the Americans with Disabilities Act, and 
sexual harassment protections, each of which are available to all employees on GAO's 
intra net. 

B. Training schedule: 

The initial training for GAO employees took place in 2006, the second cycle of training 
began in the spring of 2008 and concluded in December 2008, the third cycle of training 
began in the spring of 2010 and concluded in December 2010 and the fourth cycle of 
training will begin in the spring of 2012 and conclude in December 2012. All employees 
(including supervisors and managers) were required to take the training and GAO will 
take follow-up steps with any employees not completing the course by December 2012. 

C. Means of documenting completion of training: 

SkillSoft, GAO's web-based training system, provides a mechanism for determining who 
has taken the training and the date of its completion. GAO will run periodic reports to 
obtain this information. 

D. New employee training: 

As part of mandatory new employee orientation sessions, all new employees are 
required to take the No Fear course within their first 90 days at GAO. GAO's Learning 
Center will monitor the data with regard to new employees to ensure compliance with 
this requirement. 
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March 29, 2012 

The Honorable Jacqueline A. Berrien 
Chair 

GSA Administrator 

Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Madam Chair: 

Enclosed is the U.S. General Services Administration's Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) Report for 
fiscal year 2011. This report is being submitted in accordance with the reporting 
requirements found at 5 CFR §724.302. 

If you have any additional questions or concerns, please do not hesitate to contact me. 
Staff inquiries may be directed to Mr. Rodney P. Emery, Associate Administrator, Office 
of Congressional and Intergovernmental Affairs. He can be reached at (202) 501-0563. 

Sincerely, 

/111«-iha ~P~ 
Martha Johnson 
Administrator 
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TAB 1 
The number of cases in Federal court arising under the provisions of the Whistleblower 
Protection Act and, for those cases, the disposition and amount of money reimbursed 
by the agency to the Judgment Fund. 

(Source: Office of General Counsel) 



Case Data 

Number of cases in Federal Court 

Disposition 

General Services Administration 
Cases in Federal Court Arising Under the 

Whistleblower Protection Act for Fiscal Year 2011 

,, 

FY2011 

0 

0 

Amount of money reimbursed to the $0.00 
Judqment Fund 





TAB2 
The number of cases in Federal court arising under the provisions of the Federal 
Antidiscrimination Laws and, for those cases, the disposition and amount of money 
reimbursed by the agency to the Judgment Fund. 

(Source: Office of General Couns~I) 



I 

General Services Administration 
Cases in Federal Court Arising Under 

Federal Antidiscrimination Laws for Fiscal Year 2011 

Case Data FY2011 

Number of cases 13 

Disoosition 1 Closed, 12 Pendina 
. 

-
Number of closed cases not requiring 1 
reimbursement to the Judgment Fund 

Number of closed cases requiring 0 
reimbursement to the Judgment Fund 

Bases Race (African American), Color (Black), Age, Retaliation 
Race (African American), Age, Sex (female), Retaliation 
Race (Latin American), Age, Sex (female), Retaliation 
Sex (female). Age, Retaliation 
Race (African American), Sex (female) 
Race (African American), Color (Black), National Origin (African American), 
Age 
Race (Hispanic), Retaliation 
Disability, Race (African American), Sex (female), Retaliation 
Race (African American), Sex (female), Age, Retaliation 
Race (Hispanic), Sex (male), Retaliation 
Aae 



Sex (female} 
Sex (female}, Age, Religion, Retaliation 

Issues Nonselection 
Harassment 
Harassment 
Hostile Work Environment, Disparate Treatment 

I I Hostile Work Environment, Disparate Treatment 
Hostile Work Environment 
Hostile Work Environment, Disparate Treatment 
Hostile Work Environment, Failure to Accommodate 
Nonselection 
Nonselcetion 
Nonselection 
Equal Pay Act Violation 
Hostile Work Environment 

Amount of money reimbursed to the $0.00 
Judament Fund 

Amount of money reimbursed to the $0.00 
Judgment Fund for attorney's fees 





TAB3 
Data for cases identified in Tabs 1 and 2 and the total number of employees disciplined, 
as defined in 5 C.F.R. § 724.102 .. 

(Source: Office of the Chief People Officer) 
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FROM: 

SUBJECT: 

GSA Office of the Chief People Officer 

ANTH NY . T 
CHIEF PEOPLE OFFICER (C) 

Notification and Federal Employee Antidiscrimination and Retaliation 
Act of 2002 Fiscal Year 2011 Report 

This is in regard to the Notification and Federal Employee Antidiscrimination and Retaliation 
Act of 2002 (No FEAR Act) fiscal year (FY) 2011 report prepared in accordance with 5 CFR 
Part 724, Implementation of Title II of the No FEAR Act - Reporting and Best Practices. 

I have reviewed the disciplinary action records for FY2011, specifically as they relate to 
Federal Antidiscrimination and Whistleblower Protection Laws. For cases in Federal court 
arising under the provisions of the Federal Antidiscrimination and Whistleblower Protection 
Laws, the total number of employees disciplined, as defined in 5 CFR §724.102, was zero. 

Please contact Kimberly A. Lewis, Director, Human Capital Management on (202) 694-8170 if 
you have any questions or need additional information. 

U.S. General Services Administration 
1275 First Stree~ NE 
Washington, DC20417 
www.gsa.gov 

http://gsa.gov




TAB4 
Final year-end data regarding equal employment opportunity discrimination cases 
posted in accordance with§ 301(c)(1)(B) of the No FEAR Act. 

(Source: Office of Civil Rights) 



Equal Employment Opportunity Data 
Posted 

Pursuant to the No Fear Act: 

GSA (and below) 
For 4th Quarter 2011 for period ending September 30, 2011 

**Mixed Cases are Included in this report.** 

I I Comparative Data 

I complaint Activity I Previous Fiscal Year Data 

f 2006 j 2001 j 2oos j 2009 j 2010 
2011 Thru09-30 

I Number of Complaints Filed Tio5 j 77 I 93 102 124 104 

l Number of Complainants T 88 I 69 I 88 97 113 95 
i 

I Repeat Filers I 12 I 7 I 3 3 6 7 

i Comparative Data I 

I Complaints by Basis 

I 
I Previous Fiscal Year Data I 
I 
I 

i Note: Complaints can be filed 2011 Thru09-
I alleging multiple bases. The sum 

2006 2007 2008 2009 2010 30 
I of the bases may not equal total 
complllints filed. 

jRace I 50 I 21 47 45 48 53 

I Color I 20 I 7 I 14 I 12 19 l3 

j Religion I 9 I 0 I 6 I 6Tsr- 10 

I Reprisal I 54 I 5(JT 45 51 71 56 

I Sex I 40 I 19 36 35 57 55 

I National Origin l 12 9 10 10 11 12 

r-·' 

~ : 
I 
!'' 
r: 



Equal Pay Act 1 1 2 0 4 0 

Age 42 31 43 36 67 57 

Disability 17 22 19 27 30 29 

Non-EEO 0 0 0 0 0 0 

Comparative Data 
Complaints by Issue 

Previous Fiscal Year Data 

Note: Complaints can be filed 2011 Thru09-
alleging multiple bases. The sum 

2006 2007 2008 2009 2010 30 
of the bases may not equal total 
complaints filed. 

Appointment/Hire 2 2 0 4 3 3 

Assignment of Duties 11 9 7 8 12 10 

Awards 3 3 1 4 2 1 

Conversion to Full-time 0 0 0 0 0 0 

Disciplinary Action 

: ., r.; ,·, til • r1Ji. J~~~ J '• :.J I /~ 

·: <'·jlJ'l(H:u(i r 
. ~ t l f;J![') 1 l;j(1)i ,_ ,, 

\I ' I 
I:' •frl l.~\·f:I . .•· •' i ; I 
CJiii('J: 

,. 
(~ ~; ~ ~~ (-- I ·' ' 

,_, 

Duty Hours 0 2 1 0 1 1 

Evaluation Appraisal 16 8 7 11 17 20 

Examinationff est 0 0 0 0 0 0 

Harassment 



Pay (Including Overtime) 3 2 3 3 5 2 

Promotion/Non-Selection 31 23 30 21 42 32 

Reassignment 

_ I 
i)j11:_.,:i~{i 1 ~ J) •, I. l:'. (i, f: ...... 

Reasonable Accommodation 4 5 7 10 8 5 

Reinstatement 0 0 0 0 0 0 

I Retirement 8 1 0 1 1 0 

Termination 4 3 4 7 10 8 

Terms/Conditions of 
7 10 11 9 23 13 

Employment 

Time and Attendance 3 4 2 5 10 10 

Training 1 6 6 4 10 6 

Other 4 8 8 9 10 2 

Comparative Data 

Processing Time Previous Fiscal Year Data 2011 Thru09-

2006 2007 2008 2009 2010 30 

Complaints pending during fiscal year 

Average number of 
days in 151.96 184.62 183.67 195.93 202.79 258.59 
investigation 

Average number of 
104.46 96.07 86.22 178.34 124.92 198.33 

days in fmal action 

Complaint pending during fiscal year where hearing was requested 

Average number of 
days in 154.80 170.86 190.22 193.15 200.50 250.32 
investigation 

Average n~ber of 
49.63 30.41 36.94 72.43 29.78 21.94 

days in final action 



Complaint pending during fiscal year where hearing was not requested 

Average number of 
days in 149.41 209.74 176.36 199.38 205.31 264.10 
investigation 

Average number of 
178.27 161.73 124.78 233.26 176.82 349.52 

days in final action 

Comparative Data 

Complaints Dismissed by 
Agency 

Previous Fiscal Year Data 2011 Thru09-

2006 2007 2008 2009 2010 30 

Total Complaints Dismissed by 
19 16 21 14 31 24 

Agency 

Average days pending prior to 
-57 -22 60 159 61 24 

dismissal 

Complaints Withdrawn by Complainants 

Total Complaints Withdrawn by 
7 5 5 6 8 6 

Complainants 

Comparative Data 

Total Final Agency Previous Fiscal Year Data 2011 Thru09-
Actions Finding 

30 
Discrimination 2006 2007 2008 2009 2010 

#0 ln ~ # .. Total Number Findings 0 0 0 3 

, Without Hearing 0 0 0 0 0 0 2 67 0 0 0 0 

With Hearing 0 0 0 0 0 0 1 33 1 100 0 0 

Findings of Comparative Data 
Discrimination Rendered 

by Basis Previous Fiscal Year Data 2011 Thru09-

Note: Complaints can be 2006 2007 2008 2009 2010 
30 

filed alleging multiple 
bases. The sum of the 
bases may not equal total # % # % # % # % # % # % 
complaints and findings. 



Total Number Findings 0 

Race 

Color 

Religion 

Reprisal 

Sex 

National Origin 

Equal Pay Act 

Age 

Disability 

Non-EEO 

Race 

Color 

Religion 

Reprisal 

Sex 

National Origin 

Equal Pay Act 

Age 

Disability 

Non-EEO 

Findings Without 
Hearing 

Race 

0 0 0 0 0 0 1 33 0 0 0 

0000000 0 0 0 0 

0000000 0 0 0 0 

0 0 0 0 0 0 1 33 0 0 0 

0000000 0 0 0 0 

0000000 0 0 0 0 

0000000 0 0 0 0 

0 0 0 0 0 0 1 33 0 0 0 

0 0 0 0 0 0 1 33 1 100 0 

0000000 0 0 0 0 

00000011000 0 0 

0000000 0 0 0 0 

0000000 0 0 0 0 

0000000 0 0 0 0 

0000000 0 0 0 0 

0000000 0 0 0 0 

0000000 0 0 0 0 

0 0 0 0 0 0 1 100 0 0 0 

0 0 0 0 0 0 0 0 1 100 0 

0000000 0 0 0 0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 



Color 0 0 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 1 50 0 0 0 0 

Sex 0 0 0 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 1 50 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

Comparative Data 

Findings of Previous Fiscal Year Data 2011 Thru09-Discrimination 30 
Rendered by Issue 2006 2007 2008 2009 2010 

:• ~ ft ~ # .. Total Number Findings 0 3 

Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 

Assignnient of Duties 0 0 0 0 0 0 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 



Examination!f est 0 0 0 0 0 0 0 0 0 0 0 0 

Harassment 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 2 67 0 0 0 0 

Reassignment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable 
0 0 0 0 0 0 0 0 1 100 0 0 Accommodation 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 0 0 

Terms/Conditions of 
0 0 0 0 0 0 0 0 0 0 0 0 

Employment 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 

Appointment/Hire 0000000 0 0 0 0 0 

Assignment of Duties 0000000 0 0 0 0 0 

Awards 0000000 0 0 0 0 0 

Conversion to Full-time 0000000 0 0 0 0 0 

Disciplinary Action 



J Demotion J 0 J 0 J 0 J 0 J Cl J 0 J 0 J 0 J 0 J 0 J 0 J 0 
I Reprimand Tofo--+-J o-+J -o--+-J o--r-o--+-o-+-o--i-o-r---o---+-o--ir----o------i 

f-1--s-u-sp_e_n-si-on-----+-1 OT 0 J 0 J 0 J 0 0 0 0 0 0 0 0 

i--1 -R-em-ov-al ---+-I OT 0 I 0 I 0 I 0 I 0 I 0 I 0 foT 0 0 0 

J Other J oT o Jo J o Jo ioJ,__o +---J o--;-J o-;-J--o -;---o --;---o _, 

\ Duty Hours J 0 J 0 0 0 0 I 0 0 0 0 0 0 0 

~JE-v-alu-a-tio_n_A_pp_ra-is-al~-+-JOTo JoJ o JoT<Ji~o~J-o-+J-o~J -o-+---0--+~o----< 

f-J E_x_a_nu_· n_a_u_· o_nJ_T_e_st ___ _,__J ~ J 0 J 0 J 0 J 0 0 0 0 0 0 0 0 

!H I arassment 

J Non-Sexual I OT 0 0 0 0 0 0 0 0 0 0 

I Sexual TOT 0 I 0 I 0 I 0 0 0 0 0 0 0 

f-1 M-ed-i-ca_l_E_x_am-in-a-tio-n--+1-o-+1--0 I 0 I 0 j 0 0 0 0 0 0 0 

I Pay (Including Overtime) I 010 0 0 0 0 0 0 0 0 0 

f-1 P-r-om-o-tio-n/N--on---S-el-e-ct-io-n-+-1 or 0 0 0 0 0 1 100 0 0 0 

' 
J Reassignment 

I Denied I oTo I 0 I 0 I 0 0 0 0 0 0 

r-1 -D-ire-cte-d ---+-I 0--+-1· 0 I 0 I 0 J 0 J 0 I 0 J 0 0 0 

Reasonable T 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 Accommodation 0 J 0 0 0 0 0 0 0 1 100 

.f-1R-e-in-s-ta-t-em_e_n_t----+-,010 I 0 I 0 I oT<Jr-o-+--o--if-o-+--o--i~o-+--0----1 
!Retirement ioTo Jo JO Jo O O O O O O 

f-1 T-e-rnu-.n-a-ti-on-----+-1 oT ~ l 0 l 0 l 0 0 0 0 0 0 0 

Terms/Conditions of 0T 0 ~ o o o o o 0 

0 

0 

0 
Employment ' J J u J u J u 

I Time and Attendance ToT 0 I 0 I 0 I ojoio[o_fOl_o-+--0--i-~o~ 

I Training ToT 0 J 0 J 0 J 0 ioJ 0 J 0 I 0 I 0 0 0 

f-10-t-h-er ___ U_s_e_r_D_e_fi_ne_d __ _,__I oTo I 0 I 0 I 0 I 0 I 0 I 0 0 0 0 ' 0 

'~ 



Findings Without 
Hearing 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-time 

Disciplinary Action 

Demotion 

Reprimand 

Suspension 

Removal 

Other 

Duty Hours 

Evaluation Appraisal 

Examination!f est 

Harassment 

0000000 0 0 0 

0000000 0 0 0 

0000000 0 0 0 

0000000 0 0 0 

0000000 0 0 0 

0000000 0 0 0 

0000000 0 0 0 

0000000 0 0 0 

0000000 0 0 0 

0000000 0 0 0 

0000000 0 0 0 

0000000 0 0 0 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 

Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 50 0 0 

Reassignment 

Denied 

Directed 

Reasonable 
Accommodation 

0000000 0 0 0 

0000000 0 0 0 

0000000 0 0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 



I Reinstatement Io I o 0 0 0 0 0 0 0 0 

I Retirement \ofo 0 0 0 0 0 0 0 0 

J Termination Jo Io Jo Jo Jo o 0 0 0 0 

Terms/Conditions of 
0 f<;foffol 0 I 0 I 0 I 0 I 0 

Employment 

I Time and Attendance I 0 I 0 I 0 I 0 I oJ o o 0 0 0 

I Training I 0 I 0 I 0 I 0 \ofolo 0 0 0 

I Other - User Defined I 0 I 0 I 0 I 0 \o 0 1 50 0 0 

; Comparative Data 

: Pending Complaints Filed in p · F' I y D t · . . reVIous 1sca ear a a 
Previous Fiscal Years by Status 

rl \ 2006 \ 2001 2008 2009 2010 

:1 Total complaints from previous 
!j Fiscal Years ~~ I 72 I 84 I 116 

'! 

I I . I Total Complainants 66 72 64 77 112 

I Number complaints pending 

I 
I Investigation I 0 I 3 I 1 I 2 I 2 

' ROI issued, pending lofo 0 0 0 . 
Complainant's action 

:I Hearing I 16 1 14 I 19 I 30 I 47 

:I Final Agency Action I 5 I 5 5 5 4 

Appeal with EEOC Office of ~ 
I 79 

I 
94 I 

108 
Federal Operat10ns 

I Comparative Data 

Complaint Investigations I Previous Fiscal Year Data 

/ 2006 / 2007 2008 2009 2010 

Investigations Exceed Required 2 3 7 4 6 
Time Frames 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

2011Thru09-
30 

137 

128 

6 

2 

57 

3 

ll9 

2011Tbru09-
30 

12 

I 

Pending Complaints Where ~ 

~~~~.~~~~~~~~~~~~~-~ 

~ ' 





TAB 5 
For all cases, whether or not in Federal court, the number of employees disciplined in 
each fiscal year and the nature of the discipline, as defined in 5 C.F.R. § 724.102, in 
accordance with Tab 6. 

(Source: Office of the Chief People Officer) 
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FROM: 

SUBJECT: 

GSA Office of the Chief i:"eople Officer 

ANTH YE. T 
CHIEF PEOPLE OFFICER (C) 

Notification and Federal Employee Antidiscrimination and Retaliation Act 
of 2002 Fiscal Year 2011 Report 

This is in regard to the Notification and Federal Employee Antidiscrimination and Retaliation Act 
of 2002 (No FEAR Act) fiscal year (FY) 2011 report prepared in accordance with 5 CFR Part 
724, Implementation of Title II of the No FEAR Act- Reporting and Best Practices. 
I have reviewed the disciplinary action records for FY2011, specifically as they relate to Federal 
Antidiscrimination and Whistleblower Protection Laws. For all cases, whether or not in Federal 
court and defined in 5 CFR §724.102, the total number of employees disciplined was zero. 

Please contact Kimberly A. Lewis, Director, Human Capital Management on (202) 694-8170 if 
you have any questions or need additional information. 

U.S. General Services Administration 
1275 Rrst Street NE 
Washington, DC 20417 
Vl/WW.gsa.gov 

http://www.gsa.gov




TAB6 
A detailed description of the agency's policy for taking disciplinary action against 
Federal employees for conduct inconsistent with the Federal Antidiscrimination and 
Whistleblower Protection laws or for conduct that constitutes another prohibited 
personnel practice. 

(Source: Office of the Chief People Officer) 
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FROM: 

SUBJECT: 

GSA Office of the Chief People Officer 

ANTHONYE. 
CHIEF PEOPLE OFFICER 

Notification and Federal Employee Antidiscrimination and Retaliation Act 
of 2002 Fiscal Year 2011 Report 

This is in regard to the Notification and Federal Employee Antidiscrimination and Retaliation Act 
of 2002 (No FEAR Act) fiscal year (FY) 2011 report prepared in accordance with 5 CFR Part 
724, Implementation of Title II of the No FEAR Act- Reporting and Best Practices. 

I have reviewed the General Services Administration's policy on taking disciplinary action 
against employees contained in GSA Order CPO 9751.1, May 20, 2003, Maintaining Discipline, 
which is attached to this document. 

Penalty Guide Table 2, at paragraphs 31 and 32, identifies discrimination and retaliation as 
types of delinquency or misconduct. The Penalty Guide also specifies the penalty for the first, 
second, and third offenses. For negligent or willful discrimination, including harassment, against 
any employee or applicant for employment based on race, color, religion, sex, age, national 
origin, physical and mental handicap, marital status, or lawful political affiliation, the penalty for 
the first offense is a warning notice to removal. The penalty for the second offense is a 
reprimand to removal. The penalty for the third offense is removal. 

For cases of reprisal action against any person for the proper exercise of the right to file a 
discrimination complaint or grievance, or for reporting an irregularity, real or suspected, 
employees receive a warning notice to removal for the first offense, reprimand to removal for a 
second offense, and removal for the third offense. 

Please contact Kimberly A. Lewis, Director, Human Capital Management on (202) 694-8170 if 
you have any questions or need additional information. 

Attachments 

U.S. General SeNices Administration 
1275 First Street, NE 
Washington, DC 20417 
www.gsa.gov 

http://www.gsa.gov
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Format: Electronic 

**This order was only published electronically. 

GENERAL SERVICES ADMINISTRATION 
WASHINGTON, DC 20405 

GSA ORDER 

SUBJECT: Maintaining Discipline 

CPO 9751 .1. 
May 20, 2003 

1. Purpose. This order moves the GSA policy on maintaining discipline from 
Chapter 3, Part 8, of OAD P 5410.1 GSA Administrative Manual. 

2. Nature of revision. This order makes no changes to GSA policy on 
maintaining discipline. The only changes are editorial. 

3. Principles. The maintenance of good group discipline in GSA and the handling 
of disciplinary actions, when required, are to be carried out under the following 
basic principles: 

a. Primary emphasis is to be placed on positive action by supervisors to 
prevent situations requiring disciplinary actions. 

·b. Employees are expected to adhere to high standards of c0nduct. 
When they violate the rules, regulations, or standards of conduct, they will be 
dealt with promptly and adequately, on a fair and equitable basis. 



c. Disciplinary action should be consistent with the principle of like 
penalties for like offenses, with due consideration for the employee's past record 
and any other circumstances that, in the exercise of reasonable judgment, 
detract from or add to the seriousness of the offense. 

4. The oositive meaning of discipline. 

a. Good group discipline is more than compliance with regulations and 
standards of conduct; it implies an understanding of why the rules are necessary 
and confidence that they will be enforced fairly. Good group discipline means 
cooperation among the members of the group, and between the leader and the 
group. It acts as a positive force on the members of the group leading to a high 
degree of self-discipline or control which is self-motivated rather than imposed by 
higher authority. The extent to which it exists in a group is an indicator of the 
quality of supervision. 

b. Since it is an intangible quality, good group discipline is not easily 
measured by any yardstick. It can best be described by reference to those 
employee attitudes that characteristically accompany and foster its development. 
When the following factors are present, group discipline of a high order will 
prevail: 

(1) An understanding of and interest in the organization's activities, 
including a clear understanding of how individual performance requirements fit 
into the overall work program. 

(2) A sense of pride in the accomplishments of the group. 

(3) Teamwork, or the willingness to contribute in ways that reflect 
credit on the group as a whole. 

(4) Free communications upward and downward. 

(5) Freedom to express opinions and suggestions, with the 
assurance that they will receive consideration. 

(6) A reasonable sense of security in employment. 

(7) Knowledge that each individual's contribution is regarded as 
significant and is fairly appraised on its merits. 

(8) Confidence in the consideration, understanding, and integrity of 
supervisors. 

c. The one essential ingredient for good group discipline is effective 



leadership starting from the top and working down. Positive supervisory 
practices pursued on a continuing day-to-clay basis are needed to develop in 
employees an attitude toward their work that motivates them to observe correct 
habits of conduct. The constructive influence of a good example is as effective in 
this as in any other learning experience. 

5. The purposes of disciplinary actions, 

a. Individual disciplinary actions sometimes become necessary even in 
the best-managed groups. The way the supervisor deals with each case will 
have an effect, positively or negatively, on general group discipline. The 
procedures and general instructions in this part will furnish guidance to 
supervisors in carrying out their responsibilities for taking disciplinary action. 
They do not substitute for constant vigilance to prevent the occurrence of 
infractions, for careful judgment in the application of penalties, or for follow-up 
action to evaluate the effectiveness of the measures taken. 

b. The purpose of disciplinary action is to preventthe recurrence of 
misconduct, to improve the employee's attitude and behavior, and to maintain 
discipline and morale among other employees. Every disciplinary action should 
be weighed with these objectives in mind. Where there is confidence that these 
purposes can be accomplished through counseling or verbal admonishment, 
formal disciplinary action should not be taken. 

6. Responsibility for maintaining discipline. 

a. Heads of Services and Staff Offices and Regional Administrators are 
responsible for the maintenance of discipline and adherence to the standards of 
conduct by officials and employees under their jurisdiction. 

b. Immediate supervisors, in all instances, have the primary 
responsibility for acquainting employees with the standards of conduct, 
maintaining discipline and morale, and initiating appropriate corrective action 
when it becomes necessary. This is a daily responsibility of supervisors and not 
merely action taken at times when the employee may deviate from acceptable 
forms of conduct. Supervisors must thoroughly understand the purposes of 
disciplinary action and the methods for taking proper corrective action. 

7. Authority to take disciplinary action. 

a. Heads of Services and Staff Offices and Regional Administrators may 
designate the officials who are authorized to take disciplinary action. Designated 
officials must be in line of authority over the disciplined employee. In the 
absence of other designation or limitation, any supervisor may issue warning 
notices, any official at the level of branch chief or facility manager may issue 
official reprimands, and any official at the division director or higher level may 



propose and decide adverse actions (i.e. suspensions, furloughs without pay of 
30 days or less, reductions in grade or pay, or removals). 

b. Any notice of proposed adverse action or final letter of decision to 
take adverse action requires the prior concurrence of the servicing Human 
Resources Officer, regarding the appropriateness of the action under the 
regulations pertaining thereto. 

c. Human Resource Officers are responsible for obtaining appropriate 
legal review, with the support and advice of the Office of General Counsel. 

8. Non-disciplinarv letters of instruction or counseling. 

a. A Jetter of instruction or counseling is an informal notification from a 
supervisor calling an employee's attention to the need to improve in areas such 
as conduct, performance or attendance. For example, a supervisor might 
address a letter to an employee regarding the amount of sick leave or emergency 
annual leave used (which, though approved, appears excessive) or the need to 
pay closer attention to verbal instructions. Whether issued orally or in writing, 
such reminders are a regular part of daily supervision and are not considered 
penalty actions. 

b. Copies of letters of instruction or counseling are maintained by the 
supervisor and are not filed in the employee's official personnel folder. Such 
letters may not be cited as previous disciplinary offenses for detennining whether 
a second or third offense has occurred in determining a penalty. They may, 
however, have significance as supporting documents if formal discipline 
becomes necessary later-showing, for example, that an employeewas fully 
aware of the nature of the misconduct. 

9. Warning notices. 

a. A warning notice is a letter calling an employee's attention to an 
infraction (ordinarily a first offense not too serious in nature) and warning the 
employee of the consequences of a repetition of misconduct. In addition, each 
warning notice will inform the employee that: 

(1) A copy of the warning notice will be placed in the employee's 
official personnel folder; 

(2) The employee may submit a written statement or explanation to 
be included the personnel folder; 

(3) The warning notice will be withdrawn from the personnel folder 
after 1 year; and 



···---·-----------------------------------------

(4) The employee may use the GSA grievance procedure to 
contest the propriety of the action, or if issuance of the warning notice is subject 
to provisions of a labor-managementcontract, he or she may use the negotiated 
grievance procedure. It is the responsibility of the issuing office to ascertain 
which procedure is appropriate. 

b. A warning notice will be withdrawn from the official personnel folder 
after a maximum of 1 year. At the discretion of the issuing officer, it may be 
withdrawn earlier. In determining whether a notice should be withdrawn in less 
than a year, the supervisor will consider the employee's conduct, performance, 
and general attitude toward the job subsequent to the issuance of the warning. 
The employee will be notified in writing when a warning notice is withdrawn in 

less than 1 year after the date of issuance. The knowledge that the notice may 
be withdrawn should provide the employee with a strong incentive to observe the 
rules of conduct. When a warning notice is withdrawn, the offense may not be 
cited ai; a previous offense to support a determination that a second or third 
offense has occurred in the event of future misconduct. It may, however, be 
used to demonstrate that the employee understood that the conduct involved 
was proscribed or has failed to respond to repeated counseling, in the same 
manner as a letter of counseling supports a formal "first offense" disciplinary 
action. · 

c. The suggested format to be followed in preparing a warning notice is 
shown in appendix 2. figure 1. 

10. Official reprimands. 

a. A reprimand is a formal notice of official censure for a serious 
violation ofa rule of conduct, law, regulation, official instruction, or specified 
responi;ibility. It also may be given for repetition of an infraction for which the 
employee has previously been warned, or it may be given at the point where an 
accumulation of two or more different offenses call for more serious action than a 
warning. A copy of each reprimand is filed in the official personnel folder as a 
temporary record, and is withdrawn after a maximum of 3 years. At the 
discretion of the issuing officer, it may be withdrawn earlier, in which event, the 
employee should be notified in writing. When a reprimand is withdrawn, the 
same considerations concerning use in future disciplinary action as are described 
for warning notices in par. 9b, above, apply. · 

b. The noiice of reprimand will explain the reasons for issuance 
specifically and in detail, and will warn the employee of the serious 
consequences of future violations. In addition, each notice of reprimand will 
inform the employee that: 

( 1) A copy of the official reprimand will be placed in the employee's 
official personnel folder; 



(2) The reprimand will be withdrawn from the personnel folder after 
3 years; 

(3) The employee may submit a written statement or explanation to 
be included in the personnel folder at any time; and 

(4) The employee may use the GSA grievance procedure (or 
negotiated grievance procedure) to contest the propriety of the penalty. 

c. Whenever it is believed that a reprimand will sufficiently impress upon 
an employee the seriousness of a violation and adequately serve as a corrective 
measure, it is to be preferred to suspension. 

d. The suggested format to be followed in preparing an official 
reprimand is shown in appendix 2. figure 2. 

11. Suspensions. 

a. A suspension is the placement of an employee in a temporary non-
duty, non-pay status for disciplinary reasons. It may be recommended as a 
penalty action for a serious first offense, for repetition of a less serious offense 
for which the employee has previously been given a lesser penalty, or when 
more than one offense has occurred each of which, standing alone, might not 
warrant a suspension. · 

b. The effectiveness of suspension as a penalty action should be 
carefully considered in each individual case. The loss of the employee's services 
for the time covered by the suspension is, to some extent, a penalty on the 
agency and on other employees who must assume the duties of the offender 
during his or her absence. Loss of pay for several days may mean serious 
hardship for the employee's family or may result in indebtedness that could .have 
an adverse rather than a beneficial effect on the future conduct record of the 
individual. Since a suspension is usually a matter of common knowledge, it can 
be expected that in some instances an employee's ability to do an effective job 
may be impaired, depending on the demands of the position he holds. 
Therefore, this penalty should normally be imposed only after counseling or 

written warning notices or official reprimands have proven ineffective, or when 
the offense is so serious as to indicate that more stringent corrective action is 
necessary. 

c. There are instances in which suspension is an appropriate penalty 
action. If the offense is of such a serious nature that removal is considered, but 
because of extenuating circumstances it is decided to retain the employee in the 
service, suspension may be the only penalty appropriate to reflect the degree of 
agency disapproval. Or, in instances in which it is believed that drastic action is 



necessary to secure adherence to required standards, a suspension may be 
effective where counseling, warnings, and reprimands have failed. 

d. No suggested format is provided for notices of proposed suspensions 
or of decisions on suspensions. Servicing human resources offices should 
always be consulted before such notices are written. 

12. Removals. 

a. Removal is a drastic penalty that may be imposed only for repeated 
violations or offenses, or for one or more offenses involving serious misconduct 
or delinquency. Since removal on charges of misconduct can be expected to 
make it difficult or even impossible for the employee to continue his Government 
career in another agency, the step should be taken only after careful weighing of 
the evidence and a determination that such action is necessary to promote the 
efficiency of the service 

b. Supervisors should be mindful of two obligations. Their obligation to 
the Government demands that standards be upheld and that employees who 
deliberately violate the standards be removed. By law, action must not be 
arbitrary or unreasonable, and must in every case be adequately supported by a 
preponderance of the evidence. 

c. On occasion, demotion to a lower grade position may be taken as a 
penalty action in lieu of removal or as an appropriate response to a given 
situation in its own right. For example, demotion from a supervisory to a non
supervisory position could be a reasonable penalty where the misconduct is 
related to supervisory duties but the record evidences that without those 
responsibilities the individual would be a productive employee. Whenever 
demotion is considered as a penalty action, the determination should be based 
on what is believed to be a reasonable expectation of attitude and conduct in the 
lower grade position. The nature of the misconduct and the type of individual 
concerned will affect the decision. 

d. Frequently, employees prefer to resign rather than to face removal 
charges. This outcome Is desirable from the standpoint of economy, and a 
resignation should be accepted under such circumstances. A resignation should 
never be obtained under duress or demanded as an alternative to some other 
action to be taken, but it is perfectly acceptable to present the employee with the 
hard choice of resignation or potential removal. If an employee resigns after 
receiving a removal proposal, Chapter 31 of the Office of Personnel Management 
(OPM) Guide to Processing Personnel Actions requires that the Standard Form 
50, Notification of Personnel Action, show under "Remarks" that the employee 
resigned while action was pending to separate him, giving the reasons. The 
employee should be informed that the information regarding his misconduct has 
become a matter of permanent record. Note: resignations effected under a 



formal settlement of an appeal of disciplinary action may or may not include 
remarks as specified in the settlement agreement. 

e. No suggested format is provided for notices of proposed removal or of 
decisions on removals. Servicing human resources offices should always be 
consulted before such notices are written. 

13. General cautions. 

a. Disciplinary actions are complex matters that should be undertaken 
only with the advice and assistance of the appropriate human resources office. 
Supervisors should seek human resources office advice at the first sign of 

conduct problems (or poor perfonnance) before the problems have become 
severe. In most cases, if appropriate corrective steps are taken early, conduct 
and perfonnance can be improved and formal action will be unnecessary. 

b. Note that regional issuances may supplement the procedures of this 
section. In addition, labor agreements frequently specify detailed procedures 
governing disciplinary actions for bargaining unit employees that call for early 
human resources office advice. 

14. Timing of the action. 

a. Supervisors should not store up criticisms but should discuss any 
perceived problems with employees as soon as such problems arise. When the 
circumstances call for disciplinary action, it should be taken promptly and 
deliberately. Delay in taking disciplinary action tends to diminish its 
effectiveness. 

b. The setting of maximum time limits for most actions is not practicable 
because of the many variables that can affect timing even with high priority 
attention. 

c. When a report of investigation is received from the Office of Inspector 
General, it should receive especially high priority attention. (See also par. 16, 
below.) 

d. See par. 17 below concerning violations involving information 
security. 

15. lnguirv to determine the facts. 

a. In the instance of suspected Irregularities involving fraud against the 
Government, wrongdoing that might be punishable as a criminal offense, or any 
type of misconduct as outlined in Appendix 1.Table 2 of the Penalty Guide 



supervisors should not initiate their own inquiries but must report the matter 
immediately to the office of Inspector General (OIG) or to the local Field 
Investigations office with a request for OIG investigation or authorization to 
proceed with administrative action. Should the Office of Inspector General 
determine that the irregularity does not warrant conducting an official 
investigation, the appropriate GSA official should conduct an inquiry as outlined 
in this section to determine the nature and extent of administrative action to be 
taken. 

b. Appendix 1. Table 1, lists offenses that will normally be the subject of 
inquiry and report by an appropriate supervisor. In any instance, however, if the 
offense is of a serious nature that may lead to removal and if facts cannot be 
adequately ascertained by the supervisor, a request may be made through 
channels for initial or supplemental investigation by the OIG. 

c. The following steps are recommended to guide the supervisor in 
conducting an inquiry to secure the facts needed to determine what disciplinary 
action, if any, is warranted: 

(1) Interview the employee who has allegedly committed an 
offense. 

(2) 
information. 

Interview witnesses and any others who can provide pertinent 

(3) Try to reconcile any conflicting statements or other evidence. 
Re-interview the parties concerned if appropriate. 

d. If, in the supervisor's opinion, the facts revealed by the inquiry are 
serious enough to warrant official action involving concurrence at a higher level, 
the supervisor must prepare a written report. GSA Form 225, Record of 
Infraction, or a similar fact gathering record is recommended for this purpose. 

e. The instructions in pars. b and c above, regarding conducting and 
reporting an inquiry to determine the facts, do not apply to cases where sufficient . 
evidence to provide a proper basis for disciplinary action is available from some 
other official source, such as a report of an investigation conducted by the OIG, a 
police or court record, or a finding by OPM that an employee has falsified his/her 
application for employment or other personal history record. 

16. Acting on reports from the office of Inspector General and on positive drug 
test results from the Medical Review Officer CMROI. Investigation reports from 
the OIG and positive drug test results from the MRO are sent to Regional 
Administrators and Heads of Services and Staff Offices. It is recommended that 
such reports be referred for action at a relatively high level (division director or 
above). Since these reports frequently involve sensitive issues subject to close 



scrutiny both within and outside of the agency, managers to whom they are 
referred should always consult with the human resources and legal officials 
before proceeding to prepare disciplinary proposals or take other action. 

17. Security violations. All potential security violations must be reported 
immediately to the appropriate security manager who is responsible for 
conducting a preliminary inquiry and notifying the GSA Security Officer. Refer to 
chapter 8 of GSA Order ADM P 1025.20 Classified National Security Information 
for instructions concerning investigation of security 

18. Penalty Guide. 

a. Appendix 1, Tables 1 and 2, list offenses together with the range of 
penalties for first, second, and third offenses. Penalties for offenses not listed 
should be determined by reference to the penalties listed for offenses of a similar 
type or of comparable seriousness. Offenses listed in Table 1 are normally 
investigated by line supervisors, while offenses listed in Table 2 must be referred 
to the OIG. 

b. In determining which penalty is most appropriate, within the range 
provided by the guide, a variety of considerations relevant to the circumstances 
of the individual case will be taken into account. Listed below are a number of 
factors that are generally recognized as relevant to penalty selection. Not all of 
these factors will be pertinent in every case. Some of the factors may weigh in 
the employee's favor, while others may not or may even constitute aggravating 
circumstances. Selection of an appropriate penalty involves a responsible 
balancing of the relevant factors in the individual case. 

(1) The nature and seriousness of the offense, and its relation to 
the employee's position, and responsibilities, including whether the offense was 
intentional or technical or inadvertent, or was committed maliciously or for gain, 
or was frequently repeated. 

(2) The employee's job level and type of employment, including 
supervisory or fiduciary role, contacts with the public and prominence of the 
position. 

(3) The employee's past disciplinary record. 

(4) The employee's past work record, including length of service, 
performance on the job, ability to get along with fellow workers, and 
dependability. 

(5) The effect of the offense upon the employee's ability to perform at a 
satisfactory level and its effect upon supervisors' confidence in the employee's 
ability to perform assigned duties. 



(6) The consistency of the penalty with those imposed upon other 
employees for the same or similar offenses. · 

(7) 

(8) 
the agency. 

The consistency of the penalty with the Penalty Guide. 

The notoriety of the offense or its impact upon the reputation of 

(9) The clarity with which the employee was put on notice of any 
rules that were violated In committing the offense, or had been warned about the 
conduct in question. 

(10) The potential for the employee's rehabilitation. 

(11) Any mitigating circumstances surrounding the offense such as 
unusual job tensions, personality problems, mental impairment, harassment, or 
bad faith. Malice or provocation on the part of others involved in the matter. 

(12) The adequacy and effectiveness of alternative sanctions to 
deter such conduct in the future by the employee or others. · 

c. Penalties will generally conform to the guide, since the range of 
penalties provides latitude for the exercise of judgment. In unusual 
circumstances, however, a greater or lesser penalty than that provided by the 
guide may be imposed to meet the purposes of disciplinary actions, except 
where the guide indicates that the penalty is specified by law. For example, the 
rules and case law governing "reasonable accommodation" might counsel 
reducing the penalty or foregoing discipline altogether while an employee 
pursues treatment for a handicapping condition that directly influenced the 
misconduct at issue. 

d. In determining that a second or third offense has occurred, only 
disciplinary actions taken within the past 3 years may be considered. Earlier 
offenses, however, may demonstrate that the employee was fully aware of the 
nature of the misconduct and could support selection of a relatively high penalty 
within the range provided by the guide. 

e. When the past record involves an offense or offenses unrelated to the 
current offense, or when two or more offenses are being considered for 
disciplinary action at the same time, a greater penalty than would be imposed for 
a first offense may be appropriate, In these cases, the severity of the penalty 
should take into account the total pattern of behavior. It should also be noted 
that the penaity guide does not require a progression through all possible 
disciplinary actions prior to removal. 



f. Where appropriate, demotion may be used in place of removal. 

19. Relationship between disciplinarv actions and actions for unacceptable 
performance. Suspensions, demotions and removals or misconduct, are 
generally taken under the adverse action procedures in 5 CFR Part 752. Under 
the Civil Service Reform Act of 1978, however, alternate procedures were 
specifically established in 5 CFR Part 432 to lessen the burden of proof in cases 
based on unsatisfactory performance. Part 432 procedures can be used when 
an action is based solely on unacceptable performance in one or more critical 
elements. The adverse action procedures in 5 CFR Part 752 can also be used 
for performance related demotions or removals. But, since Part 752 actions 
require a greater degree of proof than Part 432 actions, they are generally used 
in performance cases only where poor performance is mixed with misconduct or 
other problems not clearly falling under the category of unacceptable 
performance in one or more critical elements. Supervisors should work 
particularly closely with their employee and labor relations staff when confronting 
situations involving both performance problems and misconduct. 

20. Further considerations when processing disciplinary actions. 

a. OPM has issued Government-wide regulations governing the processing of 
both Part 432 and Part 752 actions. Because the regulations are complex and 
detailed, specific agency-wide procedures for processing such actions are not 
necessary. (See the GSA order, Performance Management System (OAD 
9430.2), for a general description of Part 432 procedures). It should be noted 
that the procedural requirements of the Competitive Service are not always 
applicable to Excepted Service or temporary employees. The Office of Human 
Resources and General Counsel must always be consulted when considering 
suspensions, demotions, or removals. 

b. As noted in Par. 13b, above, in addition to OPM's regulations, regional 
issuances and labor agreements may detail procedures that are applicable to 
disciplinary actions that go beyond those specified in this directive. 

GAIL T. LOVELACE 
Chief People Officer 



Appendix 1. Penalty Guides 
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done initially by security managers in accordance with ADM P I 
1025.2C, ch-8 

Reprimand, Removal •• Where the violation involved information classified Secret or 
·above. to removal j 

b. Where the violation involved information classified below Reprimandi Suspension1 

Removal 
Secret. to removal! to removal i 

. ~--"' -- . ----- - -· . ·-· . ·- ---~-

.. __ 
" .. --·--....... 

16. Failure, through simple negligence or carelessness, to observe any i Reprimand, Suspension! Removal 
securil)l!~gulation ?r or~rprescribed.by com.l'~tent _aU!hority. . i to, .. -~~~~val i t? TO[flOvall --· ____ .__ 

.. I Invest1gatioos ofsecunty v1olat10ns must be done tmttally by secunly managers m accordance with 
ADM P 1025.2C, ch-8 

! 

i 



I. Unauthorized use, removal, or possession of Government property, J' Suspension!' Removal 
funds, services, supplies, or materials, including use or pennitting the to removal 
improper use of government charge cards, Accounting Control I 
Transaction (ACT) numbers or other obligating fonns or devices, or I ' 
the property ofother employees. (In arriving at the penalty, [ : I 

;":~:r~~7;0~;~~s;8~;n.;s~~~'.ue of the property involv~ :d ! . _ _ _ ).,,·=· -~-~-~-~-~-,.I~·-=-·"--~--=.. 
2. Knowing and willful misstatement or omission of material facts from! Reprimand I Suspension' Removal, 
unlawful concealment, removal, alteration, mutilation, or destruction I to removal / to removal 1 

of any official document, contract files, or records. I I Contract : 
throughout this penalty guide denotes all procurement actions which I I 

I ~~~~~~e~~;;;;ll~~-d includes purchas: ord~rs, leases and oth~r I J _ ···- j .... ___ _ 
! Suspension! Removal 

I to removal i 

I 
I 

' i 
I 
I 

3. Conduct as described in 2 above which results in: Accepting 
incomplete services, supplies, or materials or misrepresentation of 
contract inspections, etC., and/or false certification for work not 
perfonned or supplies, services, or materials not received; preparing or 
issuing a contract for services, supplies, or materials which exceeds 
reasonable requirements; requesting and accepting services, supplies, or 
materials other than those contracted for; and preparing an inaccurate 
Government estimate resulting in the acceptance of a given bid/price 
proposal fro.lll_~_c'!!l~~tor thereby causill!I ~~~!;". ~r_fin':"cial _Jo_ss, .. ·-·· - I. 
funds that come into employee's possession by reason of his official to removal 

i 

! 
.l --·· ····-·-

4. Knowing and willful misappropriation of Government funds or other Suspension/ Removal 

r~~_i~on __ --·-¥·- - ···-··- --·-.. ·- ·---- ----.-·-·········----"·---- ---- .. - - ~ - - ~-·-·-----.. 
\ 5. Knowing and willful misstatement of one or more claims (travel 
vouchers, imprest fund vouchers, time and attendance records, etc.): 

a. Claims for $100 or less. 

b. Claims of more than $100. 

---- --

6. Partisan political activity in violation of the law. 

---- ---- - - -

l ! 

Reprimand l Removal ' 
to removal i 
' i I Suspension Removal 
: to removal ! 

___ , __ ------------' --·· 

!Removal 1n I or other i 
: activity as I . 

j~~~edbJ --··· .. j .... _____ ,,_ 



-------------------------------------------------------· 

,,.,~ ......... ,_."1_....,....,.,.,_;,~ ....... -.... , ..... ,._,.__, .............. ,"_'_1"*.....,C:""~'"""""""'"'"'''-'l"l• .. lll ....... ........,.,,.,,;;.::--..... - ... ,. 

Type of J'llst Offense il2nd l 3rd 

~~~~0;:i;~;; or _ _ _ _ _ __ _ _ _ _ _ JOffens: : ,Offense _ 

7. Knowing and Suspension to removal ! Removal 
1
1 

willful use of j I 

~~~~~e~;~~ for __ ___ _ _ _ I __ I ___ _ _ 
8. Misconduct 
whether or not 
in violation of a 

criminal 
statue, which 

• impairs job i 
' performance or I 
trustworthiness I 
of the employee J 

or otherwise 
affects the 
ability ofa part ' 
of GSA to 
perform its 
mission. 

Reprimand to removal Suspension1j Removal 
to 
removal ! 

·----

9. Willful use ori 30 day suspension to removal -i Removal 
authorizing use i A 30 day suspension is the minimum penalty proscribed by 

I 
i 

of Government- I statute (31 use 1349 (b)). Where the element of willfulness is ' 
owned or leased I not clearly shown or when the vehicle is not a passenger 
passenger motor I vehicle, the same or lesser penalty may be imposed depending I 

1 vehicles ! on the circumstances. 
or aircraft for , 
unofficial i 
p_11rposes. _ _ _ I _ _ --- . -- --' 

10. Loss of or 
damage to 
Government 
property: 

a. Through 
carelessness or 
negligence or 
when property 
involved is of 
small value. 

Warning to suspension 

b. Through Reprimand to removal 
maliciousness or 
intent, or when 
property 

I involved is of 
'.~•_val'!_•· ' - -
11. Failure, Reprimand 
through 
negligence, to 
account properly 

t for Government 
funds. 

I 
- ----- ' . .i ·----

-

1 I 
Reprimand I Suspension 
to I to 
suspension 

1 
removal 

I 
Suspension1

1

- Removal 
to 

: removal 

• I . i 
l i 
1 • - ·-. -·· --- • -· 

i Removal 
ii 
' 

' 
I --

' 



Type of lttst Offense !l2nd 3rd 
Delinquency or i \I Offense ! Offense 
Misconduct ' ' 
--· .. -··----, ~----..-- ---- ··--- ·----···---·· - -· ·'------··"·--·-·.i.-~: __ _ 
12. Negligent 
control of 
accounting 
Control 
Transaction 

1 

Reprimand to suspension 

(ACT) numbers, · 
Government 
charge cards, , 

! Suspension! Removal 
to 
removal 1 

! 
i 
i 

and other j 

;~_~:_t~;~:"SJ~ .. "' .. =-"-'-"'-"""=-"-· "'"""''" .. -""" .. ~-_" __ "' .. =--=·· "'. =-=-~·~· ·=· .. ·=-~·· "-""'-"-'-=-··~·=--·~-=-=~I,~"··=-=-· =-·=.:-1 -----
13. Failure to ,f 

' report to the 
· Office of the 
Inspector 
General: 

a. Apparent : Reprimand to removal 
or suspected , 
violations of law:' 
in connection 
with an 
operation of 
GSA. 

b. Apparent Warning notice to removal 
or suspected 
violation of an 
order~ 
regulation, or 
directive in 
connection 
with an 
operation of 
GSA. 

I 
Suspension! Removal 

I to removal i 

I 
Reprimand! Removal 
to 
removal 



..._.,,._,.._.,_,,.,h..:,..,."""'·-•a•c•·•--•""'-"'"'_,,,__,..,....,, ... --.-~r..-u.~ff-•••-··-''""'-""'"''••''"°'''"..,,.."..---"""'-'-.....,,""'-rr.« 

Type~f Del~quency or-~isconduct ...... .. . . .. ) l:t Offense_ J 2nd Off~~se J ~~ense ... 
1 

14. Refusal to provide information in connection with an i Reprimand to Suspension Removal 
authorized investigation, and to furnish a signed statement I removal to 
when required, except where such a refusal is based upon 1 Removal 

, grounds of self-incrimination in potential criminal 1' 

pros~.~~~C?n, o~ ~ri-~ilege~ coITll!!~!Ji~a~ions. __ , . . . _ _ _ __. _ 
15. Negligent or willful mismanagement ofa contract, or 
failure to administer provisions thereof, whether or not it 
results in a loss to the Government. 

l_ 

Reprimand to 
, removal with a 
:minimum of 
suspension if the 
employee acted 
knowingly and 
willfully 

Suspension 
to 
removal 

Removal 

16. N~gligent or willful failure to maintain contract files in a I Reprimand to Suspension toi Removal 
complete and correct manner in accordance with regulations J removal As in item removal ! 
and GSA requirements. , # 15. I 
- ·-------·------·--- ---- ··- --- ·-·-· ..... ··- ....... -- ..... -- ------- ---- -· ---- ....: --· 
17. KI!owing and willful failure to secure adequate and !'Suspension to I 14 days I Removal 
required competition for contracts in accordance with i ~emoval I suspension to 1 

l!PPli~~ble_regulations. .. _ _.. i . __ .. removal : 

22. Negligently preparing an inaccurate Government 
estimllte resulting in the acceptance of a given bid/price 

Reprimand to 
suspension 

[ Suspension toi Removal 
: removal i 
! 

propo~al from a contractor that thereby causes loss to the I 
Government. 

rr·~-~-~---~-·-===·~·-=-·=···"'·"·"-'--="'--~--"'--~-~-'··~--""-~-=-"'·"-~-~-~-"'-""'-"--·=--=~·==··~--;·;=·-'·=·=-·-'""'~-=··;·;=~~--=--"I 
23. KI!owingly making false statements that are slanderous Reprimand to Removal 1 

~-~"!:amatory_ about empl?yees _<>r olfa!a]s. __ . .... . :='"=m=o=v=a=l-"·""-··=---=·c.·"'~=="·=····~· ~--".J;~-=-·=···=· ==I 

~~~;r:;~\~a~e:;~:~;,P~;:_~::~~~~:;rf~~ g;~~mment-1 ~:~:fnd to ~.=~ion toi Removal· 

•2=s=.=s=o~li=ci""ti=ng=o,-'-m=ak~i=n=g~a=co"""ntn~.b=u=ti=on~fo-"r~a=g=ift~(=as""d=e=fi-n~ed-"·~R=e=m=o=v~a-1~-'=~°"(·n··---:· . -~·=··-=··=""' 
by 5CFR2635.203) to an official superior, or acceptance of ' I 

s1_1~h _'l_~ift b~ an official superi?r, _ _ __ . .. _ ... l . .. . . . . J . 



___ ,._,_,,..,,,. ... ;r-.. :i1 ....... """'' ..... """"'"' _ _,,,, ..... "'""" ... ~"~ .. .,.... .... -~.,-~;;u.i:;;;~,n:;w;>--W'<l;tr_,,, ... ,,.....,_.,-......... , 

Type ofDelinquency_ O£Misconduct . ... . --- i[lstOffc:nse il2nd Offen~e .J 3rd. Offe!l~e 
26. Lending money for profit on Government-owned or i Reprimand to removal 11 
leased premises to any other person; borrowing money ! removal 
from a subordinate or securing a ·subordinate's i 

. i . . . j endorsement on a loan. - - --- - ·-· . - -···-------· -
27. Sale or possession of illegal drugs on Government- I 
owned or leased premises or while on duty. removal I 

-· - -· -- ···----·' . ·--· ........ -· -· ----·· ·------

J Suspension to 
. -··-- ·-- ' ---

t•moval 
- I --- -·-- , ........ -

28. Unethical or improper use of official authority or ' Reprimand to Removal 

I credentials, or unauthorized disclosure or use of official : removal 
· infonnation. 
-·· -·- ----- ---· -- ·- ·---· --- - . -- .. __ ,. -- ... - _I - . -· -· j . - -------
29. Improper solicitation or accept.mce of gifts, loans, : Reprimand to j Removal : . 

gratuities, favors, etc» from persons, finns, or i removal i 
corporations with whom employees have official i I 

! ! 
relations. I ! i -·-·---··-·- "" '. -- . --·---· ·····--· .J ... -- - ,, __ --
30. Violating GSA regulations prohibiting the purchase ! Reprimand to 
of Government property, personal or real, being sold by I removal 
GSA. 
- ··········-- . . ··-·--- - '··-···--- ··--- -- . ...... __ - --·-·· - - ··-·- -·--·· 

- ·_ j[R~;~~~;--~~ I 
-- ··--·---

31. Negligent or willful discrimination, including : Warning notice Reprimand to [Removal 
harassment against any employee or applicant for : to removal ) removal ' I employment based on race, color, religion, sex, age, i , 

: ' I national origin, physical or mental handicap, marital 
_ __j status, or la\\>ful poli!i£_al affiliationc ____ -- : -- .. 

' --- -. ··-···· -- -
32. Reprisal action against any person for proper : Warning notice I Reprimand to I Removal 
exercise of the right to file a discrimination complaint or to removal 'removal 

I grievance, or for reporting an irregularity, real or 
su~pe~~e~, - .. ---· ···-. . ... -· . --·- - ---·-'"· --- -- ----- I ·-- . ·-··--- --···-· 

33. Negligent or willful violation of GSA regulations Warning notice i Reprimand to Removal 
regarding financial interests or to reprimand I removal 

transactions that conflict with the performance I 
' 

I 
of official duties. J ·----· ---- ----· - -... .. -·--- ·- _; --· " --- ... ···-··· -· ........... _ .. - --- . ·-·--

1 Contract throughout this penalty guide denotes all procurement actions which bind the Government , 
and includes purchase orders, leases and other contracted arrangements. 

' 



Appendix 2. Sample Letters 

Figure 1. Sample Warning Notice 

(Because of variations on the subject matter, a form shall not be printed, 
reproduced, or stocked for this purpose.) 

MEMORANDUM FOR: 

FROM: 

SUBJECT: Warning Notice (Personal - Official) 

The purpose of this letter is to make an official written record of an instance of 
unsatisfactory conduct on your part and to warn you that future misconduct may 

result in more severe disciplinary action, including removal. 

Instance of misconduct: (Enter a brief factual description of incident with specific 
details such as dates, persons, places, as necessary and appropriate so that the 

employee can readily understand the reason for the warning notice. Previous 
offenses for which disciplinary action was taken may be listed if they influenced 
the decision to issue a warning notice, as may a letter of instruction be cited to 

show that the employee was fully aware of the nature of the misconduct). 

A copy of this warning notice will be placed in your official personnel folder and 
will be withdrawn after 1 year. It may be withdrawn earlier at my discretion, in 

which event, youwill be notified in writing. You may submit a written statement 
or explanation for inclusion in your official personnel folder at any time. Also, you 

may protest the propriety of this penalty through (refer here to either the GSA 
grievance procedure or the negotiated grievance procedure, as appropriate) 
within calendar days. For further information about this procedure you may 

contact (name and location). 

A warning notice is a serious penalty action. A future violation of acceptable 
standards of conduct could result in your removal from the Federal service. 
Nevertheless, you should note that this action is not a matter of permanent 

· record. By good conduct in the future and attention to duty, you have the 
opportunity to attain a clear record. 



Figure 2. Sample Official Reprimand 

(Because of variations on the subject matter, a form shall not be printed, 
reproduced, or stocked for this purpose.) 

MEMORANDUM FOR: 

FROM: 

SUBJECT: Official Reprimand (Personal - Official) 

You are hereby officially reprimanded for the following reason: (Factual 
statement, including specific details such as dates, persons, places, as 

necessary and appropriate so that the employee can readily understand the 
reason for the reprimand. Previous offenses for which disciplinary action was 

taken may be listed if they influenced the decision to issue a reprimand, as may a 
letter of instruction be cited to show that the employee was fully aware of the 

· nature of the misconduct.) 

A copy of this reprimand will be placed in your official personnel folder and will be 
withdrawn after 3 years. It may be withdrawn earlier at my discretion, in which 

event, you will be notified in writing. You may submit a written statement or 
explanation for inclusion in your official personnel folder at any time. Also, you 
may protest the propriety of this penalty through (refer here to either the GSA 
grievance procedure or the negotiated grievance.procedure, as appropriate) 
within calendar days. For further information about this procedure you may 

contact (name and location). 

An official reprimand is a serious penalty action. A future violation of acceptable 
standards of conduct could result in your removal from the Federal service. 
Nevertheless, you should note that this action is not a matter of permanent 
record. By good conduct in the future and attention to duty, you have the 

opportunity to attain a clear record. 





TAB 7 
An analysis of the information provided in tabs 1-6 in accordance with 5 C.F.R. § 
724.302(a). 

(Source: Office of Civil Rights, Office of General Counsel, and Office of the Chief 
People Officer) 



GSA Office of Civil Rights 

MEMORANDUM FOR MARTHA JOHNSON 
ADMINISTRATOR (A) 

FROM: 

SUBJECT: 

MADELINE CALIENDO 
ASSOCIATE ADMINISTRATOR FOR CIVIL RIGHTS (AK) 

Fiscal Year 2011 Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act): 
Analysis of Information Provided in accordance with 5 CFR 
§724.302(a), Paragraphs 1-6 

Whistleblower Protection Act and Federal Antidiscrimination Laws (EEO) Case Activity 

As noted in Tab 1, in FY2011, there were no cases within the General Services 
Administration (GSA) that arose under the Whistleblower Protection Act (WPA). GSA 
was not required to make any reimbursements to the Department of Treasury's 
Judgment Fund (Judgment Fund). There were no identifiable trends, causal analysis, 
or practical knowledge gained because there were no cases brought against the agency 
that arose under the WPA. 

As noted in Tab 2, in FY2011 there were 13 cases that arose and were pending in 
federal court in which discrimination was alleged. One case has been closed when it 
was dismissed in favor of the Agency requiring no payment to the Judgment Fund. 
There are few discrimination cases brought in federal court against the Agency. And in 
the few cases that are brought there have been no judgments or findings of 
discrimination against it. For these reasons there are no identifiable trends, causal 
analysis, or practicable knowledge ascertained from the activity in federal court. 

Disciplinary Actions Relating to Federal Court Cases 

As noted in Tab 3, a review of FY2011 disciplinary records revealed that zero GSA 
employees were disciplined for violations of Federal Antidiscrimination and 
Whistleblower Protection Act laws. 

U.S. General Services Administration 
1275 First Street, NE 
Washington, DC 20417 
www.gsa.gov 

http://gsa.gov


No FEAR Act EEO Complaint Postings 

As noted in Tab 4, there were 104 EEO complaints filed at GSA in FY2011. There were 
no findings of discrimination. In FY2011, complaints were filed based on race, color, 
religion, sex, national origin, age, disability and reprisal. Data analysis revealed that 
these complaints were most frequently based on age (57), reprisal (56), and sex (55). 
Causal analysis of the data did not result in the identification of specific causal 
information that would explain why age, reprisal, and sex were the most frequent bases 
of discrimination. As a result, there was no practical knowledge gained during FY2011. 
In FY2011, the agency developed and conducted No FEAR Act training to educate 
managers and employees on antidiscrimination and retaliation laws and encouraged 
managers and employees to use alternative dispute resolution methods to reduce 
discrimination and retaliation in the workplace. 

Disciplinary Actions 

As noted in Tab 5, a review of FY2011 disciplinary records revealed that zero GSA 
employees were disciplined for violations of Federal Antidiscrimination and 
Whistleblower Protection Act laws. 

Description of Disciplinary Policy 

As noted in Tab 6, the GSA Penalty Guide, a copy of which is included in the FY2011 
report, identifies discrimination and retaliation as types of delinquency or misconduct. 
The GSA Penalty Guide identifies reprisal as an action against any person for the 
proper exercise of the right to file a discrimination complaint or grievance. The GSA 
Penalty Guide specifies the penalty for discriminatory, retaliatory, and reprisal actions. 





TABB 
Final year-end data for any adjustments needed or made to the agency's budget to 
comply with its Judgment Fund reimbursement obligation relating to Federal 
Antidiscrimination and Whistleblower Protection cases. 

(Source: Office of the Chief Financial Officer) 



GSA Office of the Chief Financial Officer 

· I 3 1 2QJ2 

MEMORANDUM FOR MADELINE CALIENDO 
ASSOCIATE ADMINISTRATOR 
OFFICE OF CIVIL RIGHTS (AK) 

A~Llo'o~ FROM: 

SUBJECT: 

CHIEF FINANCIAL OFFICER (B) 

Notification and Federal Employee Antidiscrimination and 
Retaliation (No FEAR) Act of 2002 

The No FEAR Act requires agencies to report annually if an adjustment was needed to 
an agency's budget to cover judgments, awards, and compromise settlements related to 
current and former Federal employee claims. 

The Office of the Chief Financial Officer has reviewed its records for fiscal years 2006 
through 2011, and determined that no budget adjustment was required, due to the small 
dollar amount paid. 

If you should have any questions regarding this matter, please contact Alexis Stowe, 
Director of Financial Policy and Operations at 202-501-0562. 

' 

U.S. General Services Administration 
1275 First Street, NE 
Washington, DC 20417 
ww...v.gsa.gov 

http://www.gsa.gov




TAB9 
The agency's written plan to train its employees that was developed pursuant to 5 
C.F.R. § 724.203. 

(Source: Office of the Chief People Officer and the Office of Civil Rights) 



No FEAR Act 
Agency Training Plan 

Training requirements on rights and remedies available under the Federal 
Antidiscrimination Laws and Whistleblower Protection Laws 

U.S. General Services Administration 

March 2012 

Updated as of September 30, 2011 



• U.S. General Setvicts Administration 

I. Regulation 

In accordance with 5 CFR 724.203, published in Federal Register I Vol 71, No. 139 
dated Thursday, July 20, 2006 (Implementation of Title II of the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002-Notification & Training), each 
agency must develop a written plan to train all of its employees under the 
Antidiscrimination and Whistleblower Protection Laws. 

Agency Training Obligations: 

• All new employees shall be trained on the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) within 90 calendar 
days of appointment. 

• Upon appointment, new employees will receive notification to complete the No 
FEAR Act training. This notification will include instructions on how Id access the 
training via the General Services Administration (GSA) Online University (OLU) 
at https://qsaolu.gsa.gov. This OLU training is available only to current GSA 
employees. 

• All employees shall complete No FEAR Act training every 2 years. 

• All employees are responsible for completing the required training. 

• Managers, supervisors, and training administrators are responsible for ensuring 
that their employees complete the training. 

II. Method of Training and Instructional Material 

Method of Training 

All GSA employees can access the No FEAR Act training course on the GSA OLU 
anytime. The course provides content on the rights, remedies, and responsibilities 
under applicable Antidiscrimination and Whistleblower Protection Laws. 

Instructional Materials 

The OLU screens can be accessed at any time and can be printed for future reference. 
There are no additional training materials provided to employees. 

NO FEAR ACT - AGENCY TRAINING Pl.AN 2 

https://qsaotu.gsa.gov


Ill. Training Schedule 

All personnel, including supervisors and managers, shall complete the No FEAR Act 
training course. GSA will meet the training requirements by: 

• Offering OLU training for new employees within 90 calendar days of appointment. 

• Notifying employees to complete the No FEAR Act refresher training every 2 years 
via GSA Update 

• Notifying employees, who have not completed the initial or refresher training 
quarterly by email. 

Background: GSA employees were notified to complete the initial training course 
developed by GSA staff (No FEAR Act Training) by December 16, 2006. A refresher 
OLU training module was developed by the GSA staff during the summer of 2008. Bi
Annual No FEAR Act Training FY2011-2012) was made available to employees through 
the period (FY2011-2012). 

IV. Pocumentation 

Employees completing the No FEAR Act Training on GSA Online University 

No FEAR Act training data is documented in the GSA OLU and subsequently updated 
in the GSA Comprehensive Human Resources Integrated System (CHRIS) Training 
Documentation System (TDS). As of September 30, 2011, 11,651 (92.9%) of all GSA 
employees had completed the OLU training module (Bi-Annual No Fear Act Training 
FY2011 - 2012). 

Employees completing the No FEAR Act Training via classroom I instructor led 

Upon completion of the No FEAR Act New Employee Orientation classroom I instructor 
led training, attendance sheets are collected. Credit for completing classroom I 
instructor training will subsequently be updated in CHRIS TDS. 

V. Expected Outcomes 

Upon completion of the No FEAR Act Training course, participants will be 
knowledgeable about the Antidiscrimination and Whistleblower Protection Laws. 

During the No FEAR Act Training, employees will learn: 

• What constitutes unlawful discrimination 

• Appropriate steps employees can take if they believe they have been victims of 
unlawful discrimination 

• What constitutes "protected disclosure" 

• Appropriate steps employees can take if they believe that retaliatory action has 
been taken against them because of a protected disclosure 

No FEAR ACT - AGENCY TRAINING PLAN 3 



VI. NO FEAR ACT NOTICE 

GSA's No FEAR Act Notice was published in the Federal Register Vol. 71, 244 dated 
Wednesday, December 20, 2006. GSA's No FEAR Act Notice is posted on GSA's 
public website at http://www.gsa.gov and attached to this document. The Notice informs 
Federal employees, former Federal employees, former Federal employees, and 
applicants for Federal employment of the rights and protections available to them under 
Federal Antidiscrimination and Whistleblower Protection Laws. 

No FEAR ACT - AGENCY TRAINING PLAN 

http://www.gsa.gov
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No FEAR Act Notice 

AllEHCY: Gernl!ral SeIVices 
Administration 
ACTION: Notico. 

SUMMARY: Tha GQnaral S1IVic1.s 
Administration is publishing this notico 
to inform Fodoral omployoo•. fomJOr 
Fodonl uq>ICl)'to• and applicants for 
Fodord orqilopnont of tho rights and 
~ot1cticn.1 av.ailabl1 to th1m 1Dld1r 
Fodoral antidl5aimlnation and 
whi.stlciblowar irot111cticn law.t. 
FOR FUllrnER HfORMATION CONTACT: 
Joarlino Nicano at (202) 501~143. 

No FL\lt Act Notlco 
Tho Conoral 1!.omco• Administration 

b ccmmlttod to onsurllll, that Fodoral 
1mployeci.s:. foI'mlii!r F1deral 1mploy&ea 
and :ipplicants aro nolllod of tho lights 
md irotec::tian.s available to th1m undir 
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"Nolilcation and Fodoral i:mployoo 
Antid1.scrimination md Retaliation Act 
of2002."whlch !snow known .. tho 
No liEAR Act. Ckio pmposo of tho Act 
i.s to 0 requlra that Federal 1.&Ci!ncl.1.s be 
accountable for violations of 
antidlscrlmlnaticn and whlst.loblowor 
irotectit11 law.t." Pubic Law 107-174. 
SuIII11ary. In support oflhl•purpo ... 
CongI'ISS frund that ••q,1ncl.1s cmnot bliil 
run offoctivoly lfthaso agonc:lu practico 
ortolerat1 di.sc:rini.natian.'" Pubic Law 
107-174. Titlo l.ConoralProvblcn•. 
••ctlon IOI{!). 

Tht Act al.So l'Qquire.s thi.s agency to 
irovid& thi.s notiai to Fedaral 
&mploya'1s. fol1Illi!.r FtdQral tmploy&as 
and awliconts f<r Fodoral orqil")'m•nt 
to Inform you of tho rights and 
protoctlcn• availablo lo yru undor 
Ii\idetal mtidisa::imination md 
whistleblowerirotiac:tlcn laws. 

Antidiscrlmlnalion Laws 
A Fedaral agency cannot discdminate 

against an &IqJloyee or AWlicmt with 

rospoct lo tho tom». condlticn• or 
)Xivlloau of 'lllPloymont on tho basis of 
ract. color. nlgtm.•tx. national orf.&ln. 
a11. dl•abllity.rrurllalsl.atus orpoltfcal 
aflliation. Ila:aimination en these 
buu bprohlbltod by ono orm<ro of tho 
lollawlna d.atut.o.s: 5U.S.C. 2902(bXtJ. 
HU.S.C. 20l(d).JUU.S.C. Ht. 29 
U.S.C. 53Sa. 2VU.S.C. 791and42 U.S.C. 
2000.-11. Alholl&h not covond by tho 
No Fur Act. dbcrlmlnatlon on !ho i>U.s 
of .Mxual crlmtation is i:roldbitC!d by 
2x1a.Jtiy1 Otd.tr 11478. u mi1nd1d by 
li:Ktwt.in Otdor 1'017. 

If you bolhvo that.;youhavo boon tho 
vic:Um of unlawful disc:rlmination on 
the b:asi.t of race. color. rllilliglcn • .s1x. 
national orl&ln er disability. you n:usl. 
contact an !fqual imploymont 
Opportunity [Eli:O) counsolor.,,.thin 45 
calondar days of tho allogod 
disaiminatocy ad.icn. or.in the case of 
a pe:c1cnnel action. within 45 calendar 
day.s of tlu1 affgc::tiva date of the action, 
bolero you can fil• a formal canplaint 
of disaimlnation wlthyrur agoncy. Soo. 
~-~· H Clill.1614. If you bollovo thatyru 
hav1 b11n the victim of unlawful 
di.saimination an the ba5i.s of ag1. you 
mu.st 1ithar contact an IDlO coun.sekr as 
noted above or give nttice of int1nt to 
s110 lo I.ho Equal l!mplo)'I'"'nl 
Opportunity eomnf ... lcn !EEOC) within 
tiO calond..:day• of tho dlogod 
d!•aimlnalory actlcn. If you aro alloging 
d1.ta::i.minatim bu ad on m:zrital .5Ulu.s 
orpoltical aflllalion.youmq filo a 
wrltton complaint. will!. tho U.S. Oflco 
of:!!poc:lal Counsel {DSC) (so• contact 
lnlormat.ion bolow). In tho altomat.ivo 
{orin.sCDlQ ca.s111:.s..in additicn).youmay 
p.II:sue a c:lsaimination COn:Jll:aint by 
llna a arhvanco thrrugh your aaoncy's 
:1.dministrativ1 or nllilgotiatad gri1vmca 
procoduros. if •uch procoduro• •R>iy 
and aro availablo. 

WIUstJe.iower ProledloaLaws 

A Fodoral omployoo with authority to 
Uke. di111d db.ea to tlka. raccmmand 
or ~v1 my pir.sonnei ac:tlcn must 
not u.11 that authority to taka er fail to 
t.alco. or throaton to I.ale• or fail lo lalco. 
a p11::scnnel action against an 1mployea 
or awlicmt btcaUSlfll Of di.'4:iOSUN of 
Information by thatlndividual that. ls 
rouonably boliovod lo ovidonco 
violatio:rui oflaw. iukt crragulation: 
gt'MS ml.smanagement: gross waste of 
funds: m ab.ise of authcrity: or a 
.substantial andspoc:llc dangorto public 
health or .safety. unlli!SSI dl.sclo-'llm of 
51..lch infcnnaticn i.!l.!l~c:i..lcally 
i:roh!bllod by law and such lnfomiaticn 
b spoc:llcally roqulrod by ixocutivo 
order to bli!: Jc:eptslilaetin the intemst of 
national dli!fe:n.se orthe conduct of 
forolgn affair.s. 

No FEAR ACT - AGENCY TRAINING PLAN 3 

Rotallatlon against an 1rqiloy11 or 
ai:pHcmt for maJd.n1 a irot1ct1d 
dbclasuro ioprcii!Wod by 6U.S.C. 
2S02(b)(I). lfyru bolovo lhat.yru havo 
boon tho victim ofwhi.ol.loblowor 
rotalaticn. you may Ito a writt.on 
corqilalnt {F<Lm OSC-t 1) with !ht U.S. 
Oflco oUpoc:lal Counsol at 17'0 M 
Stroot NW .• Sul to 21 e. Wmlnat.on. DC 
200H-45tii or onlno th.ui&h tho DSC 
Wob tito--hUp://www.osc.go't'. 
11.1111111.a.tlon Air ~Ill Pralroclod. 
A.d:lvhJ 

A Fodoral aaoncy cannot nlallato 
against on orqiloyoo or •wtlcanl 
becau.st that inctividual 1xtrda1.1 his er 
hor rights undtr any of tho Fodoral 
mtidiscrini.naticn or whf.stlablowar 
p:otac::ticn law.s lstQd aboYa. If you 
boliovo that.you aro tho victim of 
rlliltaliatian for engaaing in p:otected 
activity. yru must follow. as 
AWIO¢ate. the pmcllildun.s de.scriblli!din 
the Antidi.scrini.nalicn Law.smd 
'Whi.stleblowfiilrProt-edicn Laws .tad.Jons 
or. If applicablo. tho administrativo or 
nlii!&olizliiiid grl1vanc1 .iroc::edurli!.s in 
ordlli!r to pn'SUCil my 11ga.l ramllildJ, 

Disd.plln""J Actions 
Undor I.he oxbting la'W3. 11ch agmcy 

rlii!tains lh.111: ri.&ht. wli1r• '3ff>D'¢at•. to 
di.sc:i..plina a :Fad1ral 1mplo.ya1 for 
conduct that isinc:o:ruii.st.•n1 with 
Fodoral Antidlocrlmlnaticn ond 
'Whistl1blow1rP.rot1c::ticn Laws up to 
and lncludina rornonl. If DSC h .. 
lnltiatod an lnvost.lgation undor 6 U. S.C. 
1214.howtvor. ace<>rdina to I U.S.C. 
UI 4(1). agtnc:lo• musl Aok 1wroval 
i-an I.ho i!poc:ial Counsol lo disc:IJ>lino 
11i1mploy11.s L:ir. among oth1r ac::tiviti1.s. 
ong~ng In 1:rddUl.od 1'11.allation. 
Nothina in tho No FEAR Act altor• 
oxlsti"I law• or porml.ts an agoncy to 
talc• unfrundod d!•c:lplinary actlm 
against. a Fodoral orqil")'H <>rlo vlolato 
tho procoduralrlghtsofa Flldord 
llilmployaQ who h:u b111i1n acc:u.s111:d of 
di.saimination. 

Additloaal lmnnatloa 
For further infcnnaticn r1gmiing the 

No H:AR Actrofulations.nftrto 6 CFP. 
part 724 .... wol .. th. ewro)Xiato 
oflces within your aaoncy {•.8'·. EEO/ 
c:i.vi 1 rights of Ice. human ui.swro1.s 
oflco or logal oflco). Additional 
infoimation regardtn1 Faderal 
mtidisa:ini.naticn. Mli.W.lablowir 
irotictlcn and retaJfaticn laws cm b1 
found al tho rnGC Wtb !11.t.o--http.J/ 
www.~eoc..gov and the OSCWeb.site-
http://www.osc.gor. AttentivonQ.s& to 
ensuring a wcrk tnviranmant that is fre111: 
frcm dlscrln:inaticn and repd•al Is 
MSll!:ntial to maintain our wcrld class 
wodcplaclli!. 

http://www.eeoc.gQf
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aisling Rigllls Undtanp 
Ploaso bo awaro that. pirsuant to 

soction 205 of tho No JiEARAct. noithor 
tho Ac:t.nerth!•noUct croato•. oxpand• 
or roducu any rights othorwl .. 
avalablo to any omployu. fcnnor 
omployoo or applicant undorthe law• of 
tho Unitod Stal••. Including tho 
irovis!ens of!aw spodlod in 6 U.S.C. 
2902(d), 

llalod: Dooemb .. I, 2006 

lurita Dom 
Admlni.1tmtor,G•n•m1 S1rv/~$ 
Admini,,tmfi on 
(FR Doc. U-21733 Filed 12-H-06; 8:4Sam] 
DILLIHG: OODE 6820-0 .. S 

DEPARTI.IENTOF HEALTH AND 
HUMAN SERVK:ES 

Centers for Disease Control and 
Prevention 
(6CID1y-tT-002t] 

Proposed Dilta Collections Sutmitted 
for Pubic Co1111111nt •nd 
Recommendations 

In ccmpli.anco with tho ro<plromont 
of Section S506(q(2)(AJ of tho 
Popuworlc Reduction Act. of 1 gg5 for 
opportwrlty for p.iblic ccmmtnl on 
iropo .. d data colloction projoc:ts, tho 
C.ntors lcr D!soaso Control and 
Provontion (mC) will pub Ii.sh poriodic 
sunmarlos ofpropo"8d irojoct., To 
ro<postmoro infoimation on !ht 
iroposod II"~•c:l.s or to obtain a copy of 
tho data colloction plan• and 
!nstrumonts, call 404-~ag...sgao and 
sond commonts to Soleda Pel.'lJlllan. 
me A.ssl.stant Roports e!oaranco 
Oflcor. 1600 ell!t.en Road.MS-074. 
Atlanta. GA aoasa or sond an e-mail to 
ozm8cdc.gov. 

Conments are lnvitod en: (a) Whothor 
the p:qiosod colltction ollnformation 
b necossary for tho proporporfonnanco 
of tho functions of tho ai•ncy. Including 
whether tho infcnnaUm shall havo 
II"aclical utility: (b) the accuracy of the 
agency'• ostimalo of tho b.irdon of tho 
II"Oposod colloction oflnfoimaUon: (c) 
ways to enhance the quality. uUllty, and 
clarity oftholnbrmaUon to bo 
collected: and (d) wa1sto minimize tho 
burden of tho collect.ion ofinfomiation 
on rospondents,lncluding thrrugh the 
uso of automated colloctien tochni<p•• 
or ether fornis oflnformation 

. technology, Written commonts should 
be received within 60 days of this 
notice. 

Proposed Projod 
!;:valuation of Cllst.omer Satisfaction 

and m .. aso Rog!otry Intomot Home 
Pai• and Unlcs ~MD No. 0112 3-0028)
ixlensien-Agoncy for Toxic 
Subslancos and Ilsoaso Rog!stry 
(ATS!ll.), Qntoro lcrDlsoaso Cmtrol 
and Provontion (mC). 

BQcksround t1nd Hr/of D<scrj>lion 
ATS!ll. censl.dors ovaluaUm to bo a 

critical co"l'an•nl for •nbandng 
prouam offoctivenus and !m~<11oing 
resourC'Q managll!mtnt. A T&}R's 
mandalo undor tho ComII"ohonsivo 
invironmonlal Rosponso. 
Co"l'onsaUon. and l.lab!lity Act 
(Clll.eLAJ. as amendod. bto assess tho 
II"O&once and naturo of health hazards at 
specific Suporfund sl.los, To help 
II"•vonl or roduco further oxp~uro and 
tho illnossosthall'l&ull from such 
oxposures. ATS!ll., tho load Agoncy 
within tho Public Health S.rvico for 
implementing tho hoalth-rolatod 
II"Ovisiens of (};Rel.A and its 1986 
amendments. the Suporfund 
Amendmonts and Rt-autholizaUon Act 
(SA.RAJ. ATSDR rocoivod addlUonal 
r .. ponsilili.Uo• in onvironmonlal public 
hoalth. This act. broadonod tTSDR's 
r .. ponsllilitioo in tho aro .. ofhoalth 
..... S!lllonts, .. tabll•hm•nl and 
maintenance ofloxlcolog!c databas ... 
infonnaUon dissoninatien, and modical 
oducaUcn. Furthom>0ro,!n accordance · 
with tho GovommonlPorformance and 
Rosult.s Act of 1 gga [Pub. L. 103-82). tho 
o-Govommonl Act of 2 002, and tho 
Fedora! Entoqriso Archiloc:t.uro are koy 
eloments of the Pro.sidents Management 
AJll:!nda, The5'! "i!:!-£OYlfi!mllll!!nt" 
initiativos havo ro<pirtd staff al all 
lovols of the Foderalgovommonl with 
tho i"l'rovomenl ofII"ouam 
offoctiveness and public accounlalility 
by ~emoting now focusoo m,results. 
son'ico 'Jualily. and cuslomer 
••Usfactien. Thoso •laff aro furthor 
charged with rospcnsl.bilityto arUculato 
clearly tho result.5 of their programs In 
Imm that aro undorstandablo lo thoir 
cuslcmor.. thoir stakoholdors, and the 
Amorican taxpayer. This projoct 
addN.s:se.s these ccnctims and.serves to 
imp:ovo A TSOR's health II'cmoUcn 
agonda by II"oviding data on which to 
assos.s and iiq>rovo tho usofulnoss and 
usalility ofinfcnnaUcn II"Ovidod via 
lnlemel. 

ATS!ll.s extonsl.on (canUnuaUon) 
of forts will follow tho ~uidanco 
arUculatod In our roinstatomont 
applicaUcn subnlttod and apII"ov•d in 
2003. Our currontsurvoy,tho "ATSDR 
Web Site User SaUsfacUcn Suivey," was 
combined in the past under irojoct 
0920-0449 "Evaluation of Qiotomer 
Satisfacticn of the me and ATSDR 
Internet Home Page and link.," Having 

tho survoy lo rurnoods, manage tho 
II"Oject offecUvely. and onairo that we 
collect. the necessary inforrnaUon lo 
ovaluato customor •atisfaction of our 
Wob .site. Tho 2001 roinslahmonl 
ro<posl was furthtr modilod by our 
most rocenl I-He submlsoion adding 
lvo replicalo produc:l.-"P"dlcsurvoys 
lo tho ~D 002 s.-0021 invontocy for 
this II"ojoc:t., ATSIJR lo rtquo•ting an 
oxlonsl.on without ch qt for tho 
following =•ys: 

• ATSDR Web Site User Sati•factim 
Suivoy (WSUS) 

• Toxicological Prollu U•or 
Satisfac:tim Suivty l'fPUSJ 

• ToxFAQs'IMU•or Sati•faction 
Suivoy (fJiUSJ 

• Public Hoalth Statomonts U..or 
SatisfacUm Suivoy [JHSUSJ 

• Toxlcolo.r.y Qmiculum for 
Conmunitios Training Manual U..or 
SaUsfac:Uen Suivey (fCXlJS) 

• ToxProllu'IM CD-RCM U..or 
SaU•fac:Um Suiv•J (Il'-CDUSJ 

ATS!ll. h .. d .. l&11od thb .Stt to ••rvo 
tho goneral-p.ibllc. ptl.'SOns al Jisk fer 
oxposuro to hazmlrus•ub..i.anc ... 
col!aboraUng Ol'Janlulioru, "'-•lo and 
localgovommonts, andhoalth 
irofossionais. As a ''&JOPOrl Dtlivocy of 
S.rvicos'' lool, tho ATSDR Wob silo 
II"•sonts !nhmaticn fowsod en 
II"evontion of OXpo.All'O and adv0<so 
human health oltoc:ts and dininirood 
quality oflfe assodatod with oxposure 
to hazardous subslanco• from wasto 
sl.lto, unplannod roloasts, and othor 
sources of pollution II"•••ntin tho 
onvircnmont. Furthom>0r1. as a Wob 
basod dol!voi:y tool It advanc .. tho 
agondos health i:J:OIIDUonal mossago•. 
iroduct rulruch ac:t.iv!tlu. and future 
suivoy oiDons =ntly under 
con.sidoration. Thoroforo, ll is cdtical 
that ATSDRhave the capac:ill. lo answor 
whether er not those oxpondlturos olldt 
tho dosirod offoc:ts or iiq>act. Tho rosults 
of this II"Ojoct will ensuro that those 
audlonco• will continuo lo lind rur 
knowlodgo produc:ts and lnformali.onal 
jiocos oasy lo acco ... clear. !nfoimative 
and useful. Spedlcally. thi• projoc:t. will 
continue to axmina wh111tlu1r CUII'ent 
and futuro lnfoimational updalos are 
II"e&•nted In an apII"cplialo 
lechnolog!cal fonnal and v.hothor It 
moots tho needs, wants, and ~oforonc•• 
ofvisl.tom ("customom') lo tho ATSJ:R 
Wob.sito. 

lbis oxlonsl.on roquoslis for a throo
year porlod. The suivey <pestions have 
boon hold lo tho absolute minimum 
re<pirod for the use of the data. Thero 
are no costs lo the rospondonts othor 
than their limo. 
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Broadcasting Board of Governors 

INTERNATIONAL BROADCASTING BUREAU 

The Honorable Jacqueline A. Berrien 
Chairwoman 

F\EC~\'/E:D 
March 13, 20[21C~: c.:· ·r::'o r:HA!R 

ZU\Z APR -W A \\: 5 I 

U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Madame Chairwoman: 

On behalf of the Broadcasting Board of Governors (BBG), I am pleased to submit our 
Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 
("No FEAR Act") annual report. This report, covering fiscal year 2011, summarizes the 
steps taken by our agency to comply with the reporting requirements of the Act. 

Should you have any questions regarding this report, please contact me at (202) 3 82-
7800. 

Sincerely, 

Director 

Enclosure: 2011 No Fear Act Report 

330 Independence Avenue, SW Washington, DC 20237 



INTRODUCTION 

BROADCASTING BOARD OF GOVERNORS 
NO FEAR ACT REPORT 

FISCAL YEAR 2011 

On May 15, 2002, President George W. Bush signed into law the Notification and Federal 
Employee Antidiscrimination and Retaliation Act (hereinafter, "No Fear Act"). This Act makes 
Federal agencies individually accountable for violations of Federal antidiscrimination and 
whistleblower protection laws. 

Title 5 of the Code of Federal Regulations (CPR), Part 724.302 (the implementing regulation for 
the No Fear Act), requires each Federal agency to submit to the Speaker of the House of 
Representatives, the President pro tempore of the Senate, the Committee on Governmental 
Affairs of the Senate, the Committee on Government Reform of the House of Representatives, 
each committee of Congress with jurisdiction relating to the agency, the Equal Employment 
Opportunity Commission, the Attorney General and the Office of Personnel Management, an 
annual report covering specific information relating to the agency's equal employment 
opportunity (EEO) complaint activity. This report is being submitted by the Broadcasting Board 
of Governors (BBG or Agency) for fiscal year 2011 to satisfy that reporting requirement. 

CONTENTS OF REPORT - Section 203(a) 

1) Cases Filed In Federal District Court - FY 2011 

Section 203(1) of the No Fear Act requires that agencies include in their annual report the 
number of cases arising under each of the respective provisions of law covered by paragraphs (I) 
and (2) of section 20 l(a) of the Act in which discrimination on the part of the agency was 
alleged. BBG is interpreting this requirement as the number of discrimination cases filed in 
Federal District Court. 

2) Status or Disposition of These Cases 

No cases were filed in Federal District Court or the Court of Appeals for the Federal Circuit. 

3) Reimbursement to the Treasury Judgment Fund 

There has been no reimbursemmt to the Treasury Judgment Fund. 
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4) Disciplinary Actions 

No employees have been disciplined for discrimination or other infractions of law 

5) Final Year-End 2011 Data 

In FY 2011, 9 formal complaints were filed. There were 20 formal complaints on hand at the 
beginning of the reporting period. Therefore, the total number of complaints for FY 2011 was 
29. During the year, 16 cases were closed. Of this total, 3 were settled. Of the remaining 13 
closures, 10 were final decisions issued on the merits and 3 dismissals. There were no findings 
of discrimination in those cases. 

6) Policy Description on Disciplinary Actions 

Section 203(a)(6) of the No Fear Act requires that Federal agencies include in their annual 
Report to Congress a detailed description of the policy implemented by the agency relating to 
disciplinary actions imposed against a Federal employee who discriminated against an individual 
in violation of any oftbe laws cited under section 20l(a)(l) or (2) or committed another 
prohibited personnel practice that was revealed in an investigation of a complaint alleging a 
violation of any of the laws cited under section 201 (a)(l) or (2). Further, the Act requires, with 
respect to each Jaw, the Federal agency to report on the number of employees who were 
disciplined in accordance with such policy and the specific nature of the disciplinary action 
taken. 

Since there were no findings of discrimination and no employees found to have engaged in 
prohibited personnel, no employees were disciplined. However, the Agency again took 
progressive steps to ensure that all employees were informed of their rights and responsibilities 
under federal anti-discrimination and whistleblower protection laws. In January 2011, the 
Agency updated and reissued its Equal Employment Opportunity Policy and Sexual Harassment 
Policy Statements. Th<:se statements reaffirmed BBG's commitment to create and maintain a 
workplace free of any form of harassment or discrimination. All BBG employees and non
employees (e.g., indepmdent contractors) were informed that appropriate corrective action will 
be taken for violation of these policies. These policies also inform supervisors and other 
management officials of their responsibility to take appropriate, effective, and affirmative steps 
should they know or suspect a violation of either policy. Both of these policies are posted on the 
Agency's Intranet website along with the training covering the No Fear Act. This training is 
mandatory for all Agency employees. 

7) Examination of Trends, Causal Analysis, Practical Knowledge Gained and Actions 
Planned or Taken 

Section 203( a) (7) of the No Fear Act requires that agencies undertake "an examination of trends, 
causal analysis, practical knowledge gained through experience and any actions planned or taken 
to improve complaint or civil rights programs of the agency." This analysis covered fiscal years 
2010 to 2011. 
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Reprisal was the most dominant basis raised in formal EEO complaints filed against the Agency 
in FY 2011. It was raised in 7 of the 9 complaints filed. It was also the most dominant basis 
raised in FY 201.0. In FY 201 L the issue of disciplinary action (reprimand) was the most 
dominant issue raised. In FY 2010 the issue of harassment (non-sexual) was the most dominant 
issue raised. 

Between FY's 2010-20.11, the Agency provided both in-house and online training in various 
topics in an effort to improve the Agency's complaint and civil rights programs. These included, 
Prevention of Sexual Harassment, Workforce Diversity, Conflict Resolution, No Fear Act 
training, Moving Beyond Bias, Diversity Series (8 part), Disability Awareness and Workplace 
Bullying and Workplace Incivility. 

8) Adjustment to Budget 

Section 203(a)(8) of the No Fear Act requires that agencies include in their annual Report to 
Congress information about "any adjustment (to the extent the adjustment can be ascertained in 
the budget of the agency) to comply with the requirements under section 20 l ." This section of 
the Act requires Federal agencies to reimburse the Judgment Fund for any discrimination and 
whistleblower-related settlements or judgments reached in Federal court. As previously noted, 
there were no cases filed in the Federal District Court; therefore, the Agency did not have any 
reimbursement to the Judgment Fund in 2011. 



~ 
~ 

IN'IERNATIONAL BRO~NG B 
DJl~A"<l:llue,SW 0 
Washiog10n, DC 202J7 

11
1

1

1

1: 1111· ·1·1111~1~· 111·111.·. I L.il . !! ~~=· !~ . ~!. 
1000. ~530 0003. os.1,. nbo 

The Honorable Jacqu:?line A. Berrien 
Chairwoman 
U.S. Eq:.ral Employl':lent Opportunity ComrniSSion 
lll M. Street, NE 
Washinl[ton, DC 20507 

. -"'""" :; QFf!C!Ai MAIL ~ '* ..... n~~ 

• 

lc:,z:~,;;;t;:""'~'" :!",,.,,.._, __ 
3 _...,....,...,_. 

a 2 " $ 06.40" 
GGG42G62Hl MA~30 2012 
MAJl.EDFftOMZIPGODE 27837 

~.;' 

1 1 111111111 l!L . .i.l.\l.l!\,.\ll,.,.l,,j11l1\l\,I\ 
\IU\lHJ"j'll\\1\\1'\"'Jlll .. ff"llll I I II I 1 1 



 



INTERNATIONAL BOUNDARY AND WATER COMMISSION 
UNITED STATES AND MEXICO f~E: 1>:-i·/EO 

OFFIC:: 1:;: I 'E C~JAIR 

OFFICE OF THE COMMISSIONER 
U'.'JITED STATES SECTION 

March 19, 2012 

The Honorable Jacqueline A. Berrien, Chair 

U.S. Equal Employment Opportunity Commission 

131 M Street, NE 

Washington, DC 20507 

Dear Madam Chair: 

ZOil MAR 30 P !: I b 

I am pleased to send you the enclosed copy of the International Boundary and Water 
Commission, United States Section (IBWC) Fiscal Year 2011 annual report prepared in 
accordance with Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Public Law 107-17 4. 

This report provides information about the number of cases arising under the respective 
areas of law cited in the No FEAR Act where discrimination was alleged. I am happy to 
report no findings of discrimination; money is not required to be reimbursed by the 
IBWC to the Judgment Fund in connection with such cases. There were no findings of 
retaliation, harassment or any other infraction of any provision of law referred to under 
the Act. Included is an analysis of trends and knowledge gained; and 
recommendations. 

An identical letter has been sent to the Director of U.S. Office of Personnel 
Management; the U.S. Attorney General; Office of the Speaker House; Senate Majority 
Leader; US. Senate Committee on Homeland Security & Governmental Affairs; House 
Oversight and Government Reform Committee; U.S. Senate Committee on Foreign 
Relations; United States Senate President Pro Tempore; and House Committee on 
Foreign Affairs. 

Enclosure 

The Commons, Building C, Suite 310 • 4171 N. Mesa Street • El Paso, Texas 79902 
(915) 832-4100 • (FAX) (915) 832-4190 • http://www.ibwc.state.gov 

http://www.ibwc.state.gov


United States Section 
International Boundary & Water Commission 

United States and Mexico 

NO FEAR ACT 

ANNUAL REPORT: FY 2011 

Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002 

Prepared by 
Equal Employment Opportunity Office 



TABLE OF CONTENTS 

EXECUTIVE SUMMARY ...................................................................................... 1 

INTRODUCTION .................................................................................................. 2 

BACKGROUND ................................................................................................... 2 

5 CFR § 724.302 Reporting Obligations .......................................................... 3 

5 CFR § 724.302(a)(1) ...................................................................................... 3 

5 CFR § 724.302(a)(2) ...................................................................................... 3 

5 CFR § 724.302(a)(3) ...................................................................................... 4 

5 CFR § 724.302(a)(4) ...................................................................................... 4 

5 CFR § 724.302(a)(5) ...................................................................................... 4 

5 CFR § 724.302(a)(6) ...................................................................................... 4 

5 CFR § 724.302(a)(7) ...................................................................................... 5 

5 CFR § 724.302(a)(8) ...................................................................................... 5 

5 CFR § 724.302(a)(9) ...................................................................................... 6 

5 CFR § 724.302(c) .......................................................................................... 6 

Attachments: 

No FEAR Act Comparative Data ............................................................... 1 

EEO Policy ........................................................................................... 2 
I 

Employee Conduct; Discipline and Adverse Actions At Appendix A ................. 3 

No Fear Training information .................................................................... 4 

Letter forwarding Report as mandated in 5 CFR § 724.302(c) ......................... 5 



EXECUTIVE SUMMARY 

The United States Section, International Boundary and Water Commission, 
United States and Mexico (USIBWC) hereby provides its Fiscal Year (FY) 2011 
annual report as required by Section 203 of th1~ Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002 ("No F1~ar Act"), Public 
Law 107-0174 and reports on federal court cases filed, settlemeints, judgments, 
awards or compromise settlements, the disposition of those cases; money 
required to be reimbursed; and the number of employees disciplined for 
discrimination, retaliation, harassment, or other infractions of a provision of law 
cited in Section 201 (c) of the No FEAR Act for the past year. 

One Federal Appeal of an MSPB Petition for Review was filed 929.2011 alleging 
retaliation based on whistle blowing, a decision is pending. Money is not owed to 
the judgment fund. 

There were no Administrative Hearings in FY 11. Six formal complaints were 
filed by four complainants in 2011: One complaint was withdrawn by 
complainant, a dismissal order was issued; one merit decision and two agency 
decisions with no findings of discrimination were issued; two complaints were 
consolidated as one and were awaiting an EEOC administrative~ hearing at the 
end of FY 2011. There have been no findings of discrimination; no money is 
owed to the judgment fund. 

There have been no findings of discrimination. The USIBWC believes this is a 
result of employee and management training on EEO, special emphasis 
programs, and diversity/inclusion training. In addition, the agency head has 
demonstrated his commitment to and support for th1~ EEO program. The EEO 
officer has sustained continual direct communication with the agency head. This 
has impacted employees' openness and trust that their workplace concerns and 
issues are being addressed. 
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INTRODUCTION 

The No FEAR Act requires Federal agencies to submit annual reports to the 
following: Speaker of the U.S. House of Representatives; the President pro 
tempore of the U.S. Senate; the Committee on Governmental Affairs of the U.S. 
Senate; Committee on Government Reform, U.S. House of Representatives; 
Each Committee of Congress with jurisdiction relating to the agency; Chair, 
Equal Employment Opportunity Commission; the Attorney General; and the 
Director, U.S. Office of Personnel Management. This report is submitted by the 
USIBWC to satisfy the reporting requirement. 

BACKGROUND 

The No FEAR Act was signed into law by President George W. Bush on May 15, 
2002 and became effective on October 1, 2003. The Act mquires Federal 
agencies to be accountable for violations of anti-discrimination and whistleblower 
protection laws and post certain statistical data relating to Federal sector EEO 
complaints filed with the agency. 

Section 203 of the No FEAR Act requires that each Federal agency submit an 
annual Report to Congress not later than 180 days after the end of each fiscal 
year. Agencies must report on the following: the number of Federal district court 
cases arising under each of the respective areas of law specifieid in the Act in 
which discrimination was alleged; the status or dispo:sition of cases; the amount 
of money required to be reimbursed; the number of <employees disciplined; any 
policies implemented related to appropriate disciplinary actions against a Federal 
employee who discriminated against any individual, or committ~~d a prohibited 
personnel practice; and an analysis of the data collected with respect to trends, 
causal analysis, etc. The President delegated responsibility to the U.S. Office of 
Personnel Management (OPM) for the issuance of regulations governing 
implementation of Title II of the No FEAR Act. The OPM published final 
regulations on May 10, 2006. The OPM issued the notification and training 
requirements of the Act on July 20, 2006. The OPM issued proposed regulations 
to implement the reporting and best practices provisions of the No FEAR Act on 
January 25, 2006. The USIBWC has prepared this report based on the 
provisions of the No FEAR Act along with the proposed and final regulations 
issued by OPM. 
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USIBWC 
No Fear Act 

Annual Report: FY 2010 

5 CFR § 724.302 Reporting Obligations 

5 CFR § 724.302(a)(1) 
The number of cases in Federal court pending or resolved in each 
fiscal year and arising under each of the respective provisions of the 
Federal Anti-discrimination Laws and Whistleblower Protection Laws 
applicable to them as defined in §724.102 of subpart A of this part in 
which an employee, former Federal employee, or applicant alleged a 
violation(s) of these laws, separating data by the provision(s) of law 
involved; 
The USIBWC reports a Federal Appeal of an MSPB Petition for Review 
was filed on 9.29.2011; the appeal was originally filed in 2009 alleging 
retaliation for protected activity when the employee's employment was 
terminated. This case was referred by the Office of Special Counsel to the 
Merit System Protection Board and a hearing was held in FY 2010. This 
case was ruled in favor of the agency. There was no award or settlement 
in this case. Subsequently, a Federal Appeal of the MSPB Petition for 
Review was filed on 9.29.2011 and a Decision is pending. 

5 CFR § 724.302(a}(2) 
In the aggregate, for the cases identified in paragraph (a)(1) of this 
section and separated by provisions(s) of law involved: 
(i) The status or disposition (including settlement); 
The USIBWC reports there was one Federal Appeal of an MSPB Petition 
for Review case filed in Federal court arising under thE1 Whistleblower 
Protection Laws. This case is pending a decision. 

There have been no awards or settlements in this case. 

(ii) The amount of money required to be reimbursed to the 
Judgment Fund by the agency for payments as defined in 
§724.102 of subpart A of this part; 
Money was not owed to the Judgment Fund at the close of FY 
2011. 
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(iii) The amount of reimbursement to the Fund for attorney's fees 
where such fees have been separately designated; 
Money for reimbursement of attorney's tees was not owed to the 
Judgment Fund in FY 2011 

5 CFR § 724.302(a)(3) 
In connection with cases identified in paragraph (a)(1) of this section, 
the total number of employees in each fiscal year disciplined as 
defined in §724.102 of subpart A of this part and the specific nature, 
e.g., reprimand, etc., of the disciplinary actions taken, separated by 
the provision(s) of law involved; 
Discrimination has not been found in the agency; disciplinary action has 
not been taken. 

5 CFR § 724.302(a)(4) 

The final year-end data about discrimination complaints for each 
fiscal year that was posted in accordance with Equal Employment 
Opportunity Regulations at subpart G of title 29 of the Code of 
Federal Regulations (implementing section 301 (c)(1 )(B) of the No 
FEAR Act); 
Attachment 1 is the comparative No FEAR Act data posted at the close of 
FY 2011. There have been no findings of discrimination. 

Six formal complaints alleging discrimination under title Vil of the Civil 
Rights Act were filed and investigated in FY 2011. One ME~rit and two 
agency decisions were issued There were no findings of discrimination. 
Two complaints, consolidated are waiting a hearing before the EEOC. 

5 CFR § 724.302(a)(5) 

Whether or not in connection with cases in Federal court, the 
number of employees in each fiscal year disciplined as defined in 
§724.102 of subpart A of this part in accordance with any agency 
policy described in paragraph (a)(6) of this section. The specific 
nature, e.g. reprimand, etc., of the disciplinary actions taken must be 
identified. 
The USIBWC reports there have been no findings of discrimination. 

5 CFR § 724.302(a)(6) 

A detailed description of the agency's policy for taking disciplinary 
action against Federal employees for conduct that is inconsistent 
with Federal Antldiscrimination Laws and Whistleblower Protection 
Laws or for conduct that constitutes another prohibited personnel 
practice revealed in connection with agency investigations of alleged 
violations of these laws; 
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The USIBWC has issued a policy statement that reinforces commitment to 
establish a workplace free from discrimination; harassment, and 
retaliation. Attached is the USIBWC Equal Employment Opportunity 
Program Policy (Appendix 2). The USIBWC employees are accountable 
for their actions. The penalties for discriminatory practices are outlined in 
the USIBWC Employee Conduct, Discipline, and Adverse Actions directive 
Volume 1, Chapter 665 at Appendix A "Table of Recommended Penalties 
for Stated Offenses" at 3 (attachment 3) 

5 CFR § 724.302(a)(7) 
An analysis of the infonnation provided in paragraphs (a)(1) through 
(6) of this section in conjunction with data provided to the Equal 
Employment Opportunity Commission in compliance with 29 CFR 
part 1614 subpart F of the Code of Federal Regulation. Such 
analysis must include: 
(i) An examination of trends: 

Causal analysis; 
(ii) Practical knowledge gained through experience; and 
(iii) Any actions planned or taken to improve complaint or civil 

rights programs of the agency with the goal of eliminating 
discrimination and retaliation in the workplace; 
Examination of the complaints filed did not reveal trends. The 
complaints originated in different offices under different supervisors 
and employees in different career fields, different races, and 
genders. 
The USIBWC continues to actively train employees and managers 
on EEO, sexual and non sexual harassment, respect in the 
workplace, diversity inclusion, and mediation. The USIBWC 
provided supervisors training which included EEO training. The 
USIBWC continues to promote Special Emphasis Programs, which 
result in respect for all employees. Employees know whom to 
contact when workplace dissatisfaction occurs thus allowing for 
early resolution of disputes. The USIBWC will continue to train 
managers and employees on Employee- Rights and continue to 
promote mediation as a tool to facilitate workplace disputes. 

5 CFR § 724.302(a)(8) 
For each fiscal year, any adjustment needed or made to the budget 
of the agency to comply with its Judgment Fund reimbursement 
obligations(•) incurred under §724.103 of subpart A of this part; and 
Adjustments to the agency budget have not be-en required. 
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5 CFR § 724.302(a}(9) 
The agency's written plan developed under §724.203(a) of subpart B 
of this part to train its employees. 
See Appendix 4 

5 CFR § 724.302(c) 
Agencies must provide copies of each report to the following: 
(1) Speaker of the U.S. House of representatives; 
(2) President Pro tempore of the U.S. Senate; 
(3) Committee on Governmental Affairs, U.S. Senate; 
(4) Committee on Governmental Reform, U.S. House of 

Representatives; 
(5) Each Committee of Congress with jurisdiction relating to the 

agency; 
(&) Chair, Equal Employment Opportunity Commission; 
(7) Attorney General; and 
(8) Director, U.S. Office of Personnel Management 

Copies of letters forwarding the US/BWC No FEAR Act 2011 report 
are found at attachment 5. 
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Equal Employment Opportunity Date Posted Pursuant to the No Fear Act 
Section 301 of the Notification and Federal Employee Antidiscrimination and Retali1ation Act of 2002 (the 

No Fear Act), requires each federal agency to post summary statistical data pertaining to complaints of 

employment discrimination filed a1ainst it by employees, former employees and a1Jplicants for 

employment under 29 CFR Part 1614. The Specific Data to be posted is described in section 301 {b) of the 

Act and 29 CFR 1614.704. The required summary statistical data for EEO complaints filed against the 

USIBWC is available below. 

I 

Complaint ActMty FY07 FV 08 FY09 FYIO FY11 

Number of complaints filed 3 0 1 9 6 

Number of individuals filing 3 0 1 2 6 

Number of indiv'1duals who filed 

two or more of those 
1 0 0 0 2 

Flncl ... of Dlacrlmlnlltlon: 0 0 0 0 0 

- fY07 FY08 FY 09 FY 10 FY 11 
11.ppointmenVHire 0 () 0 0 0 

!Assignment of Duties 0 () 0 2 0 

Awards 0 () 0 0 0 

Conversion to Full Time 0 () 0 0 0 

Disciplinary Action· 1 Cl 0 0 0 

1 Demotion 0 Cl 0 0 0 

2. Reprimand 0 Cl 0 0 0 
3. Sus.pension 1 0 0 0 0 

4. Removal 0 0 0 0 0 

5 Other 0 0 0 0 0 
Duty Hours 0 0 0 0 0 

Evaluation/Appraisal 0 0 0 1 0 

Harassment: 0 0 0 0 
1 Non-Sexual 0 0 1 1 
2. Sexual 0 0 0 0 0 
Promotion/Non-selection 2 0 0 2 1 
Reassignment 0 0 0 0 0 

Directed 0 

Denied 0 

Reasonable Accommodation 0 0 0 0 0 

Retirement 0 0 0 0 0 

Resignation 0 0 0 0 

TerminatOO 0 0 0 0 3 

Term sfConditions of 0 0 0 1 1 
Emnlo11ment 

!Training 0 0 0 0 0 

Other 0 0 0 0 0 

Denial Sick Leave 0 0 1 0 1 

ICompl•nts by e..is FYD7 FYOB FY09 FY 10 FY11 

Raco 1 0 0 4 3 

Color 0 0 0 1 0 

Religion 0 0 0 0 0 
National Origin 1 0 0 0 0 

Sex (Including complaints filed 

under Equal Pay Act) 
0 0 1 2 2 

Disability 0 0 0 0 1 
,~. 0 0 0 1 2 

Reprisal 2 0 0 2 6 

other 0 0 0 0 0 

FY 07 FY 08 FY09 FY10 FY '1 

Avera Aver "" Proceulng Tlrnes: Number 
Ave rag Numb Numb Average Average 

e Days 
.. . .. mb• Number 

" " Days Days 
Days Days ' 

Agency Dismissal 1 12 0 0 0 0 2 16 1 134 

Investigation 4 103 0 0 0 0 2 94 6 134 

Hearing 1 127 1 107 0 0 0 0 0 0 

Agencv Decision 2 26 1 15 0 0 2 118 3 43 

1012512011 





8 . . 
INTERNPJJONAL BOUNDARY AND WATER COMMISSION 

UNITED STATES AND MEXICO 
UNITED STATES SECTION 

United States Section Directive 
Volume: 1 
Section : 701 
Date : January 20, 2011 

SUBJECT EQUAL EMPLOYMENT OPPORTUNITY POLICY STATEMENT 

TO Executive Management Staff, Division Engineers,, Heads of Offices, 
Project Managers, Presidents, AFGE Locals 3060 and 3309, 
USIBWC employees 

CONTROL EEO Officer, Equal Employment Opportunity Program (915) 832-
4112 

710.1 REQUIREMENT/AUTHORITY: 
The head of each federal agency is required to establish a written policy 
statement expressing their commitment to equal employment opportunity (EEO) 
and a workplace free of discriminatory harassment. This statement should be 
issued at the beginning of their tenure and thereafter on an annual basis and 
disseminated to all employees to fulfill the goals and objectives of equal 
employment opportunity. Public Law 92-261, S1~ction 717(b) requires that a 
public document be maintained of polices, responsibilities, and leadership 
required for full implementation of the equal opportunity program. 

710.2 RESPONSIBILITY 
EEO is the responsibility of all employees of the USIBWC. 

710.3 SUPERSESSION 
This Directive supersedes USIBWC Directive Volume 1, Chapte~r 701 dated 
January 27, 201 O and Chapter 710, dated October 3, 2005. 

710.4 EFFECTIVE DATE 
This directive is effective upon issuance. /--::---\ 

,_'(;('. 
&:i,0~1u.4;.,; __ 

./ Edward Drusina, P .E. 
COMMISS:IONER 



Equal Employment Opportunity Policy Statement 

I am re-affinning the International Boundary and Water Commission's (IBWC) 
commitment to equal employment opportunity (EEO) for all employees and applicants 
for employment regardless of their race, religion, color, sex, national origin, age, or 
disability. Our objective is to provide a work environment where all employees are 
treated with dignity and respect and can succeed based on their ability to perfonn 
assigned duties and responsibilities without regard to personal characteristics. 

I reaffinn that all employees have the freedom to compete on a fair and level 
playing field with equal opportunity for competition. EEO covers all 
personnel/employment programs, management practices and decisions including, but 
not limited to, recruitment/hiring, merit promotion, transfer, reassignments, training and 
career development, benefits, and separation. All decisions are made based on 
individual merit, qualifications, and competence as they relate to the particular position, 
and promotion of the principle of equal employment opportunity. Further, it is the 
USIBWC's policy that there will be no reprisal actions taken against any person who 
takes part in the EEO process or who speaks out against practices he or she believes 
may be discriminatory. The agency supports the rights of al.I employees to exercise 
their rights under the civil rights statutes. All employees play an important role in 
maintaining an environment of equal opportunity and assurin11 that the work place is 
free from discrimination. 

Workplace harassment will not be tolerated, allegations of harassment will be 
immediately investigated, and, where allegations are substantiated, appropriate action 
will be taken. Reprisal against one who enga91~d in protected activity will not be 
tolerated, and the agency supports the rights of all employees to exercise their rights 
under the civil rights statutes. 

As Commissioner of the IBWC, I strongly support implementation of Equal 
Employment Opportunity policies and objectives that will enhance the quality of our 
work life and the productivity of our workforce. I am convinced that the individualism of 
each employee is an asset to the IBWC and am dedicated to creating an environment 
within the IBWC which is free of discrimination and where all employees are afforded 
the opportunity to develop, perform and advance to their maximum potential without 
regard to race, national origin, color, sex, age, religie>n, disability or sexual orientation. 

Ms. Cecilia Rubio is the EEO Officer. Any employee who believes they have 
been the victim of discrimination should contact Ms. Rubio at (915) 832-4112. 

ati' 0) 94_:f..c:~. c;6 ·L :/1-,Z>cG 
Edward Drusina, P.E. 
Commissioner 



Harassment Policy 

The policy of the United States Section of the International Boundary and Water 
Commission is that harassment of any type is unacceptable conduct in the workplace 
and will not be condoned. 

Prohibited harassment includes conduct which has the purpose or effect of 
unreasonably interfering with the employee's work performance or creating an 
environment which is intimidating, hostile or offensive to the employee. Harassment 
based on a person's race, color, religion, sex, national origin, age or disability is 
prohibited. Any employee who feels that a violation of this policy has occurred should 
immediately report the matter to their supervisor. If that person is unavailable or the 
employee believes it would be inappropriate to contact his/her supervisor, the employee 
should contact the supervisor's supervisor and /or the EEO office. Each complaint will 
be investigated and any violations will be remedied. The complaining employee will not 
be affected in employment with the agency as a result of bringing the harassment 
complaints to the attention of the agency. 

Unwelcome sexual advances, requests for sexual favors and other verbal or 
physical conduct of a sexual nature constitute sexual harassment when submission to 
such conduct is made explicitly or implicitly a condition of an individual's employment or 
submission to or rejection of such conduct is used as a basis for an employment 
decision affecting the employee. No supervisor or manager shall threaten or insinuate, 
either explicitly or implicitly that an employee's submission to or rejection of sexual 
advances will in any way influence any personnel decision involving that employee. 

Managers and supervisors share the responsibility to prevent, document and 
promptly correct harassing behavior in the workplace. Managers and Supervisors will 
continue to be held accountable for achieving the IBWC's adherence to this policy's 
objective and will have their annual performance evaluated in terms of these, as well as 
other, major Commission goals. 

Complaints of harassment may be pursued in the same manner as other types of 
discrimination complaints. A request for an EEO cc>unselor should be made to the EEO 
office within 45 days of an incident which is detem1ined to be the basis for a complaint. 
If you do not obtain a satisfactory resolution though the informal process, you will be 
given the opportunity to file a formal complaint. 

Ms. Cecilia Rubio is the appointed EEO Officer. She is responsible for 
administering the agency's EEO program. Anyone having questions or wishing to file a 
complaint should contact Ms. Rubio at 915.832~ 11 r,-., 

J,, -1-kn/+~ 
~rusina~ P.E. 
Commissic1ner 





Volume: I 
Chapter: 665 
Date: June 22, 2009 
Change Order: 2 

SUBJECT : Employee Conduct; Discipline and Advcl!"se Actions 

TO: All Employees, Presidents of AFGE Loc:als 3060 & 3309 

CONTROL: Human Capital Office - Headquaters (915) 832-4115 

A. Purpose - This change order effects a modification to HQ Directive, Volume I, 
Chapter 665, Employee Conduct, Discipline and Adverse Actions, dated December 20, 
1999. 

B. Changes · Appendix A · The following provisions are to be adde.d to those in the 
subject directive. 

1. Table of Recommended Penalties for Stated Offenses: [No change to Nature of 
Offenses 1 through 5 and 7 through I I] 6. F'JScal Irregularities: [No change in 
paragraphs a, b]. The following provision replace paragraphs c through e: 

Nature of Offense First Offense Subseouent Offense 
c. Use of (or authorizing the use of) I 4 days: to removal Removal 
employees or government-owned, leased, or 
provided property, facilities, services, or 
credit cards, for inappropriate or non-official 
purposes. 

d. Willful use of (or authorizing the use of) 30 days: to removal Removal 
any government-owned or leased passenger 
vehicles or aircraft for other than official 
purposes (31USC1359(b)). 

e. Use of (or authorizin2 the use of) any 30 davs to removal Removal 



f. Carrying of unauthorized passengers in 14 days to removal Removal 
1mvernment-owned or lease vehicles. 
g. Operation of a government-owned or 5 days to removal 14 days to removal 
leased vehicle [or personally-owned 
vehicle (POV) on official business] 
without an appropriate state and 
government (OF-346) driver's license. 

h. Concealment (or failing to report) Reprimand to Removal 14 days to removal 
missing, lost, or misappropriated funds, 
or other fiscal irregularities. 

2. Table of Recommended Penalties for Stated Offenses. [ add the following offense 
to the end of Table of Recommended Penalties for Stated Offenses] 

12. Prohibited Personnel Practices Letter of Reprimand to Removal 
Removal 

a. Abuse of authority and commission 
of a prohibited personnel practice. 
Committing any Prohibited Personnel 
Practice, Violation of any Merit 
System Principles, Violation of any 
Federal Employment Law. 

C. Effective Date 
The provisions of this Change Order become effective upon the date of issuance. 

A 

·• •. /(/ //,';/~ 
C.W.Ruth 
U.S. Commissioner 



UNITED STATES SECTION 
INTERNATIONAL BOUNDARY AND WATER COMMISSION 

UNITED STATES AND MEXICO 

United States Section Directive 

Volume: 
Chapter: 

Date: 

Change Order: 

I 
665 
June 14, 2005 

01 

SUBJECT : Employee Conduct; Discipline and Adverse Actions 

TO : All Employees, USIBWC 
Presidents, AFGE Locals 3060 and 3309 

CONTROL : Human Resources Office - Headquarters (915)832-4117 

A. Purpose - This change order effects a modification to HQ Directive, Volume I, Chapter 665, 
Employee Conduct, Discipline and Adverse Actions, dated De~ember 20, 1999, as amended by the 
2005 Ethics Program Review conducted by the U.S. Office of Government Ethics. 

Recipients of this change order (CO) are requested to do the following: 1) place the CO in front of their 
office copy of the subject directive; 2) line through only the provision of the directive that has been 
deleted as described below; and 3) reference the deleted provision with "Refor to C0-01 ". 

B. Changes 

Appendix A - Table of Recommended Penalties for Stated Offenses: [No change to Nature of 
Offenses I through I 0] 

11. Unethical Conduct: [No change in paragraphs a, b, c, d, f, g, h, i, j, k, I, m] 

The following provision is deleted from the subject directive: 

e Engaging in outside employment or other activities without prior approval. 



C. Effective Date 

The provisions of this Change Order bewme effective upon the date of issuance. 

FOR THE COMM1SS10NER 

Original Signed 

Fred Graf 

Acting Director of Human Resources 



SUBJECT 

TO 

CONTROL 

UNITED STATES SECTION 
INTERNATIONAL BOUNDARY AND WATER COMMISSION 

UNITED STATES AND MEXICO 

Volume: 
Chapter: 665 
Date: December 10, 1999 

Employee Conduct; Discipline and Adverse Actions 

All Employees, USIBWC 
Presidents, AFGE Locals 3060 & 3309 

Human Resources Office, Headquarters (915) 832-4117 

665.1 Requirement/Authority 

The federal workforce must provide for the accomplishment of the mission of the 
agency through the efficiency of service. Each employee has an indisputable 
responsibility to the United States Government and its citizens to ensure complete 
confidence and integrity; public service is public trust. 

Title 5 of the United States Code, Chapter 7 5, and Title 5 of the Code of Federal 
Regulations, Parts 735, 752, and 2635, as well as all regulations referenced within 
them, present the basis for this directive, and take precedence over any area where 
there may be a contradiction. 

665.2 Objectives 

The objectives of this directive are: 

(a) To assure that each employee adheres to the principals of proper and ethical 
conduct, as well as maintains unusually high standards of integrity, courtesy, 
and concern for the public interest; and 

(b) To provide instructions and guidance regarding disciplinary actions. 



665.3 Responsibilities 

(a) Managers and Supervisors are responsible for: 

1 . Being familiar with and observing the provisions of this directive, as well 
as the applicable provisions of the Collective Bargaining Agreement; 

2. Assuring that employees maintain a fully satisfactory level of conduct, 
initiating appropriate corrective action in a prompt and equitable manner; 

3. Gathering, analyzing, and documenting the facts concerning each issue, 
and maintaining file copies of all correspondence and supporting 
documentation related to the issue; 

4. Advising the Human Resources Office of any issue requiring corrective 
action in order to receive advice and assistance; and 

5. Maintaining a professional, adult-to-adult, work environment while 
resolving conduct and behavioral related issues, considering the employee 
not as "the problem," but rather as an active participant in eliminating or 
dealing with the issue(s). 

(b) Employees are responsible for: 

1 . Maintaining the highest standards of ethical conduct and performing their 
·duties in the most efficient and effective manner; 

2. Familiarizing themselves with the Principles of Ethical Conduct and this 
directive; and 

3. Furnishing honest testimony and information in connection with an 
investigation or hearing. (Refusal to testify, concealment of material 
facts, or inaccurate testimony may be grounds for disciplinary action.) 

(c) The Director of Personnel (or designee) is responsible for: 

1. Administering, evaluating, and, as necessary, revising this directive in 
accordance with regulations and/or Office of Personnel Management 
requirements and guidelines; 

[665-2] 



2. Providing technical guidance and assistance to managers and supervisors 
in the discharge of their personnel management responsibilities relating 
to this directive; and 

3. Advising and assisting employees relative to their appeal rights, and 
providing information and interpretation of procedures, regulations, and 
statutes. 

665.4 Definitions 

(a) Admonishment - the least severe of the formal disciplinary actions that a 
manager or supervisor may use in correcting unacceptable employee conduct; 
admonishments are retained in the supervisor's files, not in the Official 
Personnel File (OPF). 

(b) Adverse Actions - removals, suspensions for more than 14 days, and reductions 
in grade or pay, or furlough for 30 days or less that afford statutory appeal 
rights, i.e., appealable to the Merit Systems Protection Board (MSPB). 

(c) Days - calendar days. 

(d) Grade - a level of classification under a position classification system. 

(e) Formal Disciplinary Action - any of the various documented disciplinary actions. 

(f) Furlough - the placing of an employee in a temporary status without duties and 
without pay, because of a lack of work or lack. of funds or other nondisciplinary 
reasons. 

(g) Indefinite suspension - the placing of an employee in a temporary status without 
duties and without pay, pending investigation, inquiry, or further agency action. 

(h) Pay - the rate of basic pay fixed by law or administrative action for the position 
held by an employee, exclusive of additional pay of any kind. 

(i) Reprimand - formal disciplinary action that is made a matter of record in an 
employee's Official Personnel Folder (OPF). 

0) Removal - the involuntary separation of an employee from employment. 

(k) Suspension - the placing of an employee, for disciplinary reasons, in a temporary 
status without duties and without pay. 
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665.5 Coverage 

The provisions of this directive apply to all employees in the competitive service with 
a Career or Career-Conditional appointment who are not serving a probationary or trial 
period of any type, and who have completed one (1) year of current continuous 
employment under other than a temporary appointment limited to one (1) year or less. 
Also covered are employees with veterans preference serving in the excepted service 
who have completed one (1) year of current continuous service in the same or similar 
positions, or employees in the excepted service (other than a preference eligible) who 
have completed two (2) years of current continuous service in the same or similar 
positions under other than a temporary appointment limited to two (2) years or less. 

665.6 Penalty Determination 

(a) When formal disciplinary actions and/or adverse actions are necessary to correct 
behavior, a manager or supervisor will utilize the Table of Recommended 
Penalties for Stated Offenses (Appendix A) as a in assessing a penalty 
for misconduct. 

(b) Consideration will be given to each of the following applicable factors for 
mitigating or intensifying the penalty: 

1. Nature and seriousness of the offense, and its relation to the employee's 
duties, position, and responsibilities, including whether the offense was 
intentional or technical or inadvertent, or was committed maliciously or 
for gain, or was frequently repeated; 

2. Employee's job level and type of employment, including supervisory or 
fiduciary role, contacts with the public, and prominence of the position; 

3. Employee's past disciplinary record; 

4. Employee's past work record, including length of service, performance on 
the job, ability to get along with fellow workers, and dependability; 

5. Effect of the offense upon the employee's ability to perform at a 
satisfactory level and its effect upon supervisors' confidence in the 
employee's ability to perform assigned duties; 
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6. Consistency of the penalty with those imposed on other employees for 
the same or similar offenses; 

7. Consistency of the penalty with the table of penalties; 

8. Notoriety of the offense or its impact upon the reputation of the agency; 

9. Clarity with which the employee was on notice of any rules that were 
violated in committing the offense, or had been warned about the 
conduct in question; 

10. Potential for the employee's rehabilitation; 

11 . Mitigating circumstances surrounding the offense such as unusual job 
tensions, personality problems, mental impairment, harassment, or bad 
faith, malice, or provocation on the part of others involved in the matter; 
and 

12. Adequacy and effectiveness of alternative sanctions to deter such 
conduct in the future by the employee and others. 

Note: Not all of these factors will be pertinent in every case, and frequently in the 
individual case some of the pertinent factors will weigh in the employee's favor while 
others may not or may even constitute aggravatin!~ circumstances. Selection of an 
appropriate penalty must therefore involve a responsible balancing of the relevant 
factors in each individual case. 

665. 7 Admonishments 

(a) An admonishment may be oral or written; however, if it is oral. the 
supervisor/manager should make a written record of the admonishment and 
provide a copy to the employee. 

(b) An admonishment usually contains the following elements: 

1. Identification of the misconduct. work rule, regulation, or procedure that 
was not observed; 

2. Reference to any previous conversations, notices, or reminders about 
misconduct; 

3. Consideration of the employee's explanation and relevant facts; 
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4. Corrective steps that the employee is to take in order to resolve the 
problem, conveying expectations for which the employee will be 
accountable; 

5. Availability of counseling and/or assistance through the Employee 
Assistance Program (EAP); and 

6. A statement that future infractions will result in more severe action. 

(c) A record of the admonishment is retained by the issuing supervisor, and is not 
placed in the employee's Official Personnel Folder (OPF). 

665.8 Reprimands 

(a) A reprimand is a formal disciplinary action that is made a matter of record in an 
employee's Official Personnel Folder (OPF). 

(b) A reprimand usually contains the following elements: 

1. Identification of the misconduct, work rule, regulation, or procedure that 
was not observed; 

2. Reference to any previous conversations, notices, reminders, or 
admonishments about misconduct within the past: two (2) years; 

3. Consideration of the employee's explanation and relevant facts; 
4. Corrective steps that the employee is to take in order to resolve the 

problem, conveying expectations for which the employee will be 
accountable; 

5. Availability of counseling and/or assistance through the Employee 
Assistance Program (EAP); and 

6. A statement that future infractions will result in more severe action. 

(c) The reprimand or a copy thereof, with the employee's acknowledgment of 
receipt and date (or supervisor's documentation of date delivered, if the 
employee refuses to sign), is placed in the employee's Official Personnel Folder 
(OPF) for a period not to exceed two (2) calendar years from receipt. If, 
however, the employee leaves the service of the International Boundary and 
Water Commission prior to the end of the two (2) year period, the reprimand 
will be removed from the OPF. 
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665.9 Suspensions of 14 Days or Less 

(a) An employee may be suspended for 14 days or less for such cause as will 
promote the efficiency of the service (including discourteous conduct to the 
public confirmed by a supervisor's report of four such instances within any one
year period or any other pattern of discourteous conduct). 

(b) Proposed Notice - An employee against whom a suspension of 14 days or less 
is proposed is entitled to: 

1. An advance written notice period (normally 10 calendar days); 
2. The specific reasons for the proposed action; 
3. A reasonable time to respond orally, in writing, or both orally and in 

writing, and to furnish affidavits and other documentary evidence (usually 
7 calendar days, but not less than 24 hours); 

4. Review the material which was relied on to support the reasons for the 
proposed action; and 

5. Be represented by an attorney or other representative whose activities 
would not cause a conflict of interest or position, or an employee of the 
agency whose release from his or her official position would not give rise 
to unreasonable costs, or whose priority work assignments do not 
preclude his or her release. 

(c) Decision Notice - In arriving at a written decision, the a~iency shall: 

1 . Consider only the reasons specified in the notice of proposed action; 
2. Consider any answer of the employee and/or representative; 
3. Summarize in writing any oral response to the proposed action; and 
4. Provide a written decision and the specific reasons therefor at the earliest 

practicable date (no later, however, than at or before the time the action 
will be effective). 

(d) Grievances - An employee may file a grievance: 

1. Through the agency's administrative grievance system (for non
bargaining unit employees only); OR 

2. Through the negotiated grievance procedure (for bargaining unit 
employees only). 
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665 .10 Suspensions of More than 14 Days. Removals. Reductions in Grade or Pay. 
or Furloughs for 30 Days or Less 

(a) Excluded Actions - The procedures outlined in this part do not apply to: 

1 . An action imposed by the Merit Systems Protection Board under 
5 USC 1206; 

2. The reduction of grade of a supervisor or manager who has not 
completed the probationary period under 5 use 3321 (a)(2) if such 
reduction is to the grade held immediately before becoming a supervisor 
or manager; 

3. A reduction-in-force action under 5 USC 3502; 
4. A reduction in grade or removal under 5 USC 4303; 
5. A suspension or removal under 5 USC 7532; 
6. Actions taken under provision of statute, other than one codified in 

Title 5, United States Code, which excepts the action from subchapter 
II of chapter 75 of Title 5, United States Code; 

7. Action that entitles an employee to grade retention under 5 CFR 536, and 
an action to terminate this entitlement; 

8. A voluntary action by the employee; 
9. Action taken or directed by the Office of Personnel Management under 

5 CFR 731 or 754; 
10. Termination of appointment on the expiration date specified as a basic 

condition of employment at the time the appointment was made; 
11 . Action that terminates a temporary or term promotion and returns the 

employee to the position from which temporarily promoted, or to a 
different position of equivalent grade and pay, if the employee was 
informed of the limited duration; 

12. Cancellation of a promotion to a position not classified prior to the 
promotion; 

13. Placement of an employee serving on an intermittent or seasonal basis in 
a temporary nonduty, nonpay status in accordance with conditions 
established at the time of appointment; OR 

1 4. Reduction of an employee's rate of basic pay from a rate that is contrary 
to law or regulation. 
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(b) Proposed Notice - An employee against whom a suspension of more than 14 
days, removal, reduction in grade or pay, or furlough for 30 days or less is 
proposed is entitled to: 

1. An advance written notice period of at least 30 calendar days (unless 
there is reasonable belief that the employee has committed a crime for 
which a sentence of imprisonment may be imposed); 

2. The specific reasons for the proposed action; 
3. A reasonable time to respond orally, in writing, or both orally and in 

writing, and to furnish affidavits and other documentary evidence (usually 
10 calendar days, but not less than 7); 

4. Review the material which was relied on to support the reasons for the 
proposed action; and 

5. Be represented by an attorney or other representative whose activities 
would not cause a conflict of interest or position, or an employee of the 
agency whose release from his or her official position would not give rise 
to unreasonable costs, or whose priority work: assignments do not 
preclude his or her release. 

Note: The advance written notice and opportunity to respond are not 
necessary for furlough without pay due to unforeseeable circumstances, 
such as sudden breakdowns in equipment, acts of God, or sudden 
emergencies requiring immediate curtailment of activities. 

(c) Decision Notice - In arriving at a written decision, the a!1ency shall: 

1. Consider only the reasons specified in the notice of proposed action; 
2. Consider any answer of the employee and/or representative; 
3. Summarize in writing any oral response to the proposed action; and 
4. Provide a written decision and the specific reasons therefor at the earliest 

practicable date (no later, however, than at or before the time the action 
will be effective). 

(d) Appeals and Grievances - An employee against whom an action is taken under 
this part may file: 

1. An appeal to the Merit Systems Protection Board (MSPB); OR 
2. A grievance through the negotiated g1·ievance procedure for bargaining 

unit employees only. (Bargaining unit employees may use either the 
negotiated grievance procedure or appeal to the MSPB, but not both.) 
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665.11 Supersession 

This directive cancels and supersedes Headquarters Directives Volume I, Chapter 663, 
Discipline, and Chapter 665, Adverse Actions. 

665.12 Effective Date 

The provisions of this Directive will become effective January 1, 2000. 

FOR THE COMMISSIONER 

Robert Komp 
Director of Personnel 
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ppendix A 

TABLE OF RECOMMENDED PENALTIES FOR STATED OFFENSES 
(Admonishments, Reprimands, Suspensions, and Removals) 

"days" refer to the number of calendar days in a suspension. 

Nature of Offense 

Attendance (Refer to Appendix 8, USIBWC 
Agency-Wide Tardy Policy) 

a. Unexcused or unauthorized absence 
charged to AWOL (absent-with-out
leave). 

First 
Offense 

Reprimand to 
14 days 

b. Failure to follow proper procedures to Admonishment to 
request leave. 5 days 

Criminal Conduct 
a. 

b. 

Conduct on or off-duty which causes 
the employee to be indicted or charged 
with a felony criminal offense which is 
potentially punishable by imprisonment 
exceeding one year. 

Conduct on or off-duty which adversely 
affects the employee'sjob performance 
or trustworthiness, or provides adverse 
publicity for the agency. 

Discriminatory Practices 
a. Acting or failing to act on an official 

matter which improperly takes into 
consideration an individual's political 
affiliation, race, national origin, color, 
sex, religion, marital status, age, or 
handicapping condition. 

b. 

c. 

Reprisal or retaliation against an 
individual involved in the EEO complaint 
process. 

Failure to take appropriate action 
regarding formal allegations or findings 
of discriminatory practices. 
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Removal 

Reprimand to 
removal 

5 days to 
removal 

5 days to 
removal 

Reprimand to 
14 days 

Subsequent 
Offense 

5 days to 
removal 

3 days to 
removal 

Removal 

Removal 

Removal 

14 days to 
removal 



Nature of Offense 

False Statements/Incorrect Official Documents 
a. Falsification of an application for 

employment or any other personal 
history record by omission or false 
entry. 

b. Misrepresentation, falsification, or 
concealment of material facts or 
documents in connection with an official 
matter, including an investigation. 

c. Improperly concealing, 
mutilating, altering, or 
government records. 

removing, 
destroying 

Fighting/Inappropriate Language 
a. Fighting, threatening, attempting to 

inflict or inflicting bodily harm. 

b. 

c. 

Use of abusive, unprofessional, 
distracting, or inc1t1ve (goading) 
language, gestures, or other conduct; 
quarreling; creating a disturbance or 
disruption: or horseplay. 

Use of slanderous, malicious, 
derogatory, discourteous, or otherwise 
inappropriate language, gestures, or 
other conduct toward co-workers, 
employees, supervisors, or the public. 

[665-A-2] 

First 
Offense 

Reprimand to 
removal 

Reprimand to 
removal 

Reprimand to 
removal 

14 days to 
removal 

Reprimand to 
14 days 

Reprimand to 
14 days 

Subsequent 
Offense 

Removal 

Removal 

Removal 

Removal 

14 days to 
removal 

5 days to 
removal 



Nature of Offense 

Fiscal Irregularities 
a. Submission of (or causing or allowing 

the submission of) falsely stated time 
cards, leave forms, travel vouchers, 
purchase orders. or other fiscal 
documents. 

b. 

c. 

If action was for convenience or to avoid 
following required procedures. 

If action results in personal benefit to 
another. 

If action results in personal benefit. 

Unauthorized and/or improper use of 
property, government or other funds, or 
anything of value coming into an 
employee's custody as a result of 
employment. 

Use of (or authorizing the use of) any 
government-owned or leased vehicles 
such as trucks, boats, or other motor 
vehicles for other than official purposes. 

(For willful use or authorization of the use of 
any Government vehicle for other than official 
purposes, the penalty prescribed by statute is 
suspension for not less than 30 days or 
removal.) 

d. 

e. 

Operation of a government-owned or 
leased vehicle [or personally-owned 
vehicle (POV) on official business] 
without an appropriate state and 
government (OF-346) driver's license. 

Concealment (or failing to report) 
missing, lost, or misappropriated funds, 
or other fiscal irregularities. 
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First 
Offense 

Reprimand to 
14 days 

5 days to 
removal 

14 days 
to removal 

Reprimand to 
removal 

14 days to 
removal 

5 days to 
removal 

Reprimand to 
removal 

Subsequent 
Offense 

5 days to 
removal 

14 days to 
removal 

Removal 

14 days to 
removal 

Removal 

14 days to 
removal 

14 days to 
removal 



Nature of Offense 

Illegal Drugs 
a. Possession of an illegal drug, drug 

paraphernalia, or unauthorized controlled 
substance while on duty, on 
government property, or government
controlled property, or on premises 
where official duties are performed. 

b. Reporting to or being on duty while 
under the influence of an illegal drug or 
unauthorized controlled substance. 

c. Use of an illegal drug or unauthorized 
controlled substance while on duty, on 
government property, or government
controlled property, or on premises 
where official duties are performed. 

d. 

e. 

f. 

g. 

Sale or distribution of an illegal drug or 
unauthorized controlled substance. 

Operating a government-owned or 
leased vehicle/equipment (or POV on 
official business) under the influence of 
an illegal drug or unauthorized controlled 
substance. 

Interfering with, or refusing, or failure to 
submit to an ordered drug test, 
including substituting, adulterating, or 
otherwise tampering with a urine 
sample. 

Use of an illegal drug or unauthorized 
controlled substance during non-duty 
hours or on non-work premises. 
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First 
Offense 

5 days to 
removal 

14 days to 
removal 

14 days to 
removal 

30 days to 
removal 

30 days to 
removal 

30 days to 
removal 

Reprimand to 
removal 

Subsequent 
Offense 

Removal 

Removal 

Removal 

Removal 

Removal 

Removal 

Removal 



Nature of Offense 

Intoxicants 
a. Reporting to or being on duty while 

under the influence of intoxicants. 

b. 

c. 

Use of intoxicants while on duty, on 
government property, or government
controlled property or premises where 
official duties are being performed. 

Operating a government-owned or 
leased vehicle/equipment (or POV on 
official business) while under the 
influence of intoxicants. 

Neglect of Duty 
a. Careless or negligent work, loafing, 

idleness, wasting time, conducting 
personal business while on duty, 
discourtesy, or improper interruptions. 

b. 

c. 

d. 

e. 

Sleeping on duty where safety of 
personnel or property is not endangered 
thereby. 

Sleeping on duty where safety of 
personnel or property is endangered 
thereby, or where the employee's duty 
is to guard personnel and/or property. 

Negligence, including the delay or failure 
to comply with rules, regulations, 
written procedures, or proper 
supervisory instructions. 

Failure to report for duty as detailed or 
reassigned. 
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First 
Offense 

Reprimand to 
30 days 

5 to 30 days 

30 days to 
removal 

Admonishment to 
5 days 

Admonishment to 
5 days 

5 days to 
removal 

Reprimand to 
14 days 

Removal 

Subsequent 
Offense 

30 days to 
removal 

30 days to 
removal 

Removal 

3 days to 
removal 

3 days to 
removal 

14 days to 
removal 

5 days to 
removal 



Nature of Offense First: 
Offense 

Safety and Health Violations 
a. Failure to report an 

injury as required. 
accident and/or Admonishment to 

14 days 

b. 

c. 

Failure or refusal to wear/use required 
protective equipment. 

Failure or refusal to observe and/or 
enforce safety and health regulations or 
to perform duties in a safe manner. 

1 . Unethical Conduct 

a. 

b. 

c. 

d. 

e. 

f. 

g. 

h. 

Using public office for private gain. 

Unethical or improper use of official 
authority or credentials. 

Unauthorized disclosure or use of (or 
failure to safeguard) information 
protected by the Privacy Act or other 
official, sensitive, or confidential 
information. 

Having a direct or indirect financial 
interest that appears to be or is in 
conflict with official duties or 
responsibilities. 

Engaging in outside employment or 
other activities without prior approval. 

Soliciting or accepting, directly or 
indirectly, a gift from any individual or 
establishment seeking or having a 
contractual or business relationship with 
the agency. 

Borrowing money from a subordinate 
employee, securing a subordinate's 
endorsement on a loan, or otherwise 
having a subordinate assume the 
financial responsibility of a superior. 

Failure to pay just debts in a timely and 
proper manner. 
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Reprimand to 
14 days 

Reprimand to 
removal 

14 days to 
removal 

Reprimand to 
removal 

Reprimand to 
removal 

Reprimand to 
removal 

Admonishment to 
5 days 

5 days to 
removal 

Reprimand to 
removal 

Admonishment to 
5 days 

Subsequent 
Offense 

14 days to 
removal 

14 days to 
removal 

5 days to 
removal 

Removal 

14 days to 
removal 

14 days to 
removal 

14 days to 
removal 

5 days to 
removal 

14 days to 
removal 

14 days to 
removal 

5 days to 
removal 



i. 

Nature of Offense 

Gambling or promoting gambling on 
duty or in work areas. 

j. Participating in a strike, work stoppage, 
slowdown, sickout, or similar activity. 

k. 

I. 

m. 

Unauthorized use, removal, or 
possession of a thing of value belonging 
to another employee or private citizen. 

Failure to submit required financial 
statements of interests and outside 
employment. 

Engaging in the types of political activity 
prohibited by law or OPM regulations. 
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First 
Offense 

Reprimand to 
14 days 

Removal 

Reprimand to 
removal 

Reprimand to 
3 days 

Reprimand to 
removal 

Subsequent 
Offense 

14 days to 
removal 

14 days to 
removal 

5 days to 
removal 

14 days to 
removal 



st instance 

nd instance 

"'instance 

USIBWC AGENCY-WIDE TARDY POLICY 

(Effective since June 21, 1998) 

Per Pa Period 

Up to 15 minutes Excused 

Over 15 minutes 
Charged to annual leave in 1 Ei minute increments with no 
work performed during the period of annual leave. 

Charged to annual leave in 15 minute increments with no work performed during 
the period of annual leave. 

Disciplinary action and change in work schedule if available. 

Per Six (6) Consecutive Pay Periods 

to 5'" instance Lose excused tardiness for balance of leave year. 

to 7'" instance 
Disciplinary action, lose permission to charge tardiness to annual leave, and 
change in work schedule if available. 

instance plus More severe disciplinary action to include suspension and/or removal. 
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INTERNATIONAL BOUNDARY AND WATER COMMISSION 
UNITED STATES AND MEXICO 

UNITED STATES SECTION 

No FEAR Act Training Plan 

This documents sets forth the United States International Boundary and Water 
Commission's training plan, pursuant to the Notification and Federal Antidiscrimination 
and Retaliation Act of 2002 ("No FEAR Act"), Public Law 107-174, and 5 CFR Part 
724.203. 

Requirements of the No FEAR Act 

Section 203(c) of Title II of the No FEAR Act sets forth the following requirement: "Each 
Federal agency shall provide to the employees of such agency training regarding the 
rights and remedies applicable to such employees under the [Federal antidiscrimination 
and retaliation statutes and other legal authority]." 

Requirements of 5 CFR Part 724 

5 CFR §724.203(a) requires the following: "Each agency' must develop a written plan to 
train all of its employees (including supervisor and managers) about the rights and 
remedies available under the Antidiscrimination Laws and Whistleblower Protection 
Laws applicable to them." 

5 CFR § 724.203(b) further specifies: "Each agency training plan shall describe: (1) the 
instructional materials and method of the training, (2) The training schedule, and (3) The 
means of documenting completion of training." 

5 CFR § 724.203(d) requires each agency "to complete the initial training under this 
subpart for all employees (including supervisors and managers) by December 17, 2006. 
Thereafter, each agency must train all employees on a training cycle of no longer than 
every 2 years." 

29 CFR § 203(e) sets forth the following requirement: "After thEl initial training is 
completed, each agency must train new employees as part of its agency orientation 
program or other training program. Any agency that does not use a new employee 
orientation program for this purpose must train new employees within 90 calendar days 
of the new employees' appointment." 



No FEAR Act Training Plan 

On July 20, 2006, the Office of Personnel Management (OPM) published its final rule 
implementing the training requirements of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act (No FEAR Act). The final rule requires federal 
agencies to train all employees on their rights and remedies under the federal 
antidiscrimination, retaliation, and whistleblower protection laws. The final rule states 
that agencies must: 

._ Train all current employees by December 17, 2006 

._ Train all new employees within 90 days of hire 

._ Provide refresher training to all employees every two years 

The USIBWC initially presented training to "all" employees (including executives, 
managers, and supervisors) with an overview of the rights and remedies applicable to 
USIBWC employees under the Federal antidiscrirnination and retaliation statues and 
other legal authority. 

New employees to the USIBWC will receive the No FEAR Act Notice found at 5 CFR 
724.202 (g). All new employees are required to read the Notice and submit written 
certification of receipt of this No FEAR Act Notice to the EEO office within 30 days of 
entering the workforce. This certification will be maintained in the EEO office. In 
addition, the USIBWC may provide training by presenting a recording of on the Federal 
Personnel Guide's No FEAR Act or other training as deemed appropriate. Attendance 
will be documented and maintained in the EEO office. 

Thereafter, and at a minimum every odd year as required under the No FEAR Act 
employees will be provided and required to attend a refresher course that reminds them 
of the major principles of employee rights, remedies and complaint procedures under 
the antidiscrimination, retaliation and whistleblowj~r laws which addresses new and 
developing areas of concern. 





INTERNATIONAL BOUNDARY AND WATER COMMISSION 
UNITED STATES AND MEXICO 
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!\!latch 19, 2012 

Ileana Ros-Lehtinen, Chairwoman 
House Committee on Foreign Affairs 
2206 Rayburn HOB 
Washington, DC, 20515 

Dear Madam Chair: 

I am pleased to send you the enclosed copy of the International Boundary and Water 
Commission, United States Section (IBWC) Fiscal Year 2011 annual report prepared in 
accordance with Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Public Law 107-174. 

This report provides information about the number of cases arising under the respective 
areas of law cited in the No FEAR Act where discrimination was alleged. I am happy to 
report no findings of discrimination; money is not required to be reimbursed by the 
IBWC to the Judgment Fund in connection with such cases. There were no findings of 
retaliation, harassment or any other infraction of any provision of law referred to under 
the Act. Included is an analysis of trends and knowledge gained; and 
recommendations. 

An identical letter has been sent to the Chair of the Equal Employment Opportunity 
Commission; to the Director of U.S. Office of Personnel Management; the U.S. Attorney 
General; Office of the Speaker House; Senate Majority Leader; US. Senate Committee 
on Homeland Security & Governmental Affairs; House Oversight and Government 
Reform Committee; U.S. Senate Committee on Forei9n Relations; and to the Senate 
President Pro Tempre. 

Enclosure 

The Commons, Building C, Suite 310 • 4171 N. Mesa Street •El Paso. Texas 79902 
(915) 832-4100 •(FAX) (915) 832-4190 • http://www.ibwc.state.gov 

http://www.ibwc.sl.:ite.gov
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Dan Inouye, President Pro Tempore 
U.S. Senate 
722 Hart Building 
Washington, DC, 20510-1102 

Dear Mr. President Pro Tempore: 

March 19, 2012 

I am pleased to send you the enclosed copy of the International Boundary and Water 
Commission, United States Section (IBWC) Fiscal Year 2011 annual report prepared in 
accordance with Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAH Act), Public Law 107-17 4. 

This report provides information about the number of cases arising under the respective 
areas of law cited in the No FEAR Act where discrimination was alleged. I am happy to 
report no findings of discrimination; money is not required to be reimbursed by the 
IBWC to the Judgment Fund in connection with such cases. There were no findings of 
retaliation, harassment or any other infraction of any provision of law referred to under 
the Act. Included is an analysis of trends and knowledge gained; and 
recommendations. 

An identical letter has been sent to the Chair of the Equal Employment Opportunity 
Commission; to the Director of U.S. Office of Personnel Management; the U.S. Attorney 
General; Office of the Speaker House; Senate Majority Leader; US. Senate Committee 
on Homeland Security & Governmental Affairs; House Oversight and Government 
Reform Committee; U.S. Senate Committee on Foreign Relations; and House 
Committee on Foreign Affairs. 

Enclosure 

Sincerely Y9tfrs:-·· · 

/:,ft:;:~, .. ,;i:_,_/c~~~&-; .. ./''-·•--
)' { 

Edward Drusina, P.E. 
Commissioner 

The Commons, Building C, Suite 310 • 4171 N. Mesa Street • El Paso, Texas 79902 
(915) 832-4100 •(FAX) 1915) 832-4190 • http://www.ibwc.state.gov 

http://www.ibwc.state.gov


INTERNATIONAL BOUNDARY AND WATER COMMISSION 
UNITED STATES AND MEXICO 

IH iCl: OF THE COMM!SSJONEH 
1 ·~n c:n S'!ATES SECTION 

Darrell Issa, Chairman 

March 19, 2012 

House Oversight and Government Reform Committee 
Rayburn House Office Building 2157 
Washington, DC, 20515-4611 

Dear Mr. Chairman: 

I am pleased to send you the enclosed copy of the International Boundary and Water 
Commission, United States Section (IBWC) Fiscal Year 2011 annual report prepared in 
accordance with Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Public Law 107-17 4. 

This report provides information about the number of cases arising under the respective 
areas of law cited in the No FEAR Act where discrimination was alleged. I am happy to 
report no findings of discrimination; money is not required to be reimbursed by the 
IBWC to the Judgment Fund in connection with such cases. Them were no findings of 
retaliation, harassment or any other infraction of any provision of law referred to under 
the Act. Included is an analysis of trends and knowledge gained; and 
recommendations. 

An identical letter has been sent to the Chair of the Equal Employment Opportunity 
Commission; to the Director of U.S. Office of Personnel Management; the U.S. Attorney 
General; Office of the Speaker House; Senate Majority Leader; Homeland Security & 
Governmental Affairs Committee, Chair; U.S. Senate Committee on Foreign Relations; 
United States Senate President Pro Tempore; and House Committee on Foreign 
Affairs. 

Enclosure 

The Commons, Building C, Suite 310 • 4171 N. Mesa Street• El Paso, Texas 79902 
(915) 832.4100 • (FAX) (915) 832-4190 • http.//www.ibwc.state.gov 

http://www.ibwc.stale.gov


INTERNATIONAL BOUNDARY AND WATER COMMISSION 
UNITED STATES AND MEXICO 

l!'l'lt 'E Of THE COMMJSSIONLR 
liNITED ST:\TES SECTION 

Susan Collings, Chair 

March 19, 2012 

Homeland Security and Governmental Affairs Committee 
340 Dirksen Senate Office Building 
Washington, DC, 20510 

Dear Madam. Chair: 

I am pleased to send you the enclosed copy of the International Boundary and Water 
Commission, United States Section (IBWC) Fiscal Year 2011 annual report prepared in 
accordance with Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAH Act), Public Law 107-17 4. 

This report provides information about the number of cases arising under the respective 
areas of law cited in the No FEAR Act where discrimination was alleged. I am happy to 
report no findings of discrimination; money is not required to be reimbursed by the 
IBWC to the Judgment Fund in connection with such cases. Them were no findings of 
retaliation, harassment or any other infraction of any provision of law referred to under 
the Act. Included is an analysis of trends and knowledge gained; and 
recommendations. 

An identical letter has been sent to the Chair of the Equal Employment Opportunity 
Commission; to the Director of U.S. Office of Personnel Management; the U.S. Attorney 
General; Office of the Speaker House; Senate Majority Leader; House Oversight and 
Government Reform Committee; U.S. Senate Commitllee on Foreign Relations; United 
States Senate President Pro Tempore; and House Committee on Foreign Affairs. 

Si.~~:rely 'j?~-~-
( / . l / 

I
/,-.. /)({{'.. t: ~;; __ .J'...---t >~ .. I<-- ... ..--"~. '_,,-;j. .-1.--~·"·--·-(/' ,. - ... - ...... '" c ,.......-l.. 

· Edward Drusina, P.E. 
Commissioner 

Enclosure 

The Commons, Building C, Suite 3!0 • 4171 N. Mesa Street• El Paso, Texas 79902 
(915) 832-4100 • (FAX) :915) 832-4190 • http://www.ibwc.stnte.gov 

http://www.ibwc.state,gov


INTERNATIONAL BOUNDARY AND WATER COMMISSION 
UNITED STATES AND MEXICO 

)fTICl. OF THE COMMISSIONER 
~ 'i'<JTED STATES SECTION 

John Boehner, Speaker 
Office of the Speaker of the House 
H-232 The Capitol 
Washington, DC 20515 

Dear Mr. Speaker: 

March 19, 2012 

I am pleased to send you the enclosed copy of the International Boundary and Water 
Commission, United States Section (IBWC) Fiscal Yea1r 2011 annual report prepared in 
accordance with Section 203 of the Notifica1tion and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Public Law 107-17 4. 

This report provides information about the number of cases arising under the respective 
areas of law cited in the No FEAR Act where discrimination was alleged. I am happy to 
report no findings of discrimination; money is not required to be reimbursed by the 
IBWC to the Judgment Fund in connection with such cases. There were no findings of 
retaliation, harassment or any other infraction of any provision of law referred to under 
the Act. Included is an analysis of trends and knowledge gained; and 
recommendations. 

An identical letter has been sent to the Chair of the Equal Employment Opportunity 
Commission; to the Director of U.S. Office of Personnel Management; the U.S. Attorney 
General; Senate Majority Leader; US. Senate Committee on Homeland Security & 
Governmental Affairs; House Oversight and Government Reform Committee; U.S. 
Senate Committee on Foreign Relations; United States Senate President Pro Tempore; 
and House Committee on Foreign Affairs. 

Enclosure 

Sincere1yr;~rs: 
.;-· ;' / 

' •. I .. 
( ./ j .- ,• • f. l--l _.,;.-::f...-.--"""'•(. t>),...--•,,, '--·-~-. ..;- {'" L .- '-···1-1,. .. -· 

"Edward Drusina, P.E. 
Commissioner 

The Commons, Building C, Suite 310 • 4171 N. Mesa Street• El Pa,o. Texas 79902 
(915) 832-4]()0 • (FAX) (915) 832-4190 • http://www.,:bwotate.gov 

http://www.ibwc.siate.gov


INTERNATIONAL BOUNDARY AND WATER COMMISSION 
UNITED STATES AND MEXICO 

llTJ<.T OF THE COMMISSIONER 
t :NITf'D ST.t\rES SECTlON 

Senate Majority Leader Harry Reid 
Capitol Office 
State Capitol, Room 205 
Sacramento, CA 95814 

Dear Mr. Reid: 

March 19, 2012 

I am pleased to send you the enclosed copy of the International Boundary and Water 
Commission, United States Section (IBWC) Fiscal Year 2011 annual report prepared in 
accordance with Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Public Law 107-17 4. 

This report provides information about the number of cases arising under the respective 
areas of law cited in the No FEAR Act where discrimination was allleged. I am happy to 
report no findings of discrimination; money is not required to be reimbursed by the 
IBWC to the Judgment Fund in connection with such cases. There were no findings of 
retaliation, harassment or any other infraction of any provision of llaw referred to under 
the Act. Included is an analysis of trends and knowledge gained; and 
recommendations. 

An identical letter has been sent to the Chair of the Equal Employment Opportunity 
Commission; to the Director of U.S. Office of Personnel Management; the U.S. Attorney 
General; Office of the Speaker House; US. Senate Committee on Homeland Security & 
Governmental Affairs; House Oversight and Government Reform Committee; U.S. 
Senate Committee on Foreign Relations; United States Senate President Pro Tempore; 
and House Committee on Foreign Affairs. 

Enclosure 

The Commons, Building C, Suite 310 • 4171 N. Mesa Street• El Paso. Te~as 79902 
(915) 832-4\00 •(FAX) 1915) 832-4190 • http://www.ibwc.state.gov 

http://www.ibwc.state.gov


INTERNATIONAL BOUNDARY AND WATER COMM!SSlON 
UNITED STATES AND MEXICO 

(Jl'FlCT 01' THE COMMLSSJONER 
: ·1\llTD STATt-:S SECTION 

Joseph Lieberman, Chairman 

March 19, 2012 

Homeland Security and Governmental Affairs Committee 
U.S. Senate Committee on Homeland Security & Govemmental Affairs 
340 Dirksen Senate Office Building 
Washington, DC, 20510 

Dear Mr. Chairman: 

I am pleased to send you the enclosed copy of the International Boundary and Water 
Commission, United States Section (IBWC) Fiscal Year 2011 annual report prepared in 
accordance with Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAIR Act), Public Law 107-174. 

This report provides information about the number of cases arising under the respective 
areas of law cited in the No FEAR Act where discrimination was allleged. I am happy to 
report no findings of discrimination; money is not required to be reimbursed by the 
IBWC to the Judgment Fund in connection with such cases. There were no findings of 
retaliation, harassment or any other infraction of any provision of llaw referred to under 
the Act. Included is an analysis of trends and knowledge gained; and 
recommendations. 

An identical letter has been sent to the Chair of the Equal Employment Opportunity 
Commission; to the Director of U.S. Office of Personnel Management; the U.S. Attorney 
General; Office of the Speaker House; Senate Majority Leader; House Oversight and 
Government Reform Committee; U.S. Senate Commmtee on Foreign Relations; United 
States Senate President Pro Tempore; and House Committee on Foreign Affairs. 

Enclosure 

Sincerely yours, · 
. I ,. 

( i i / 
/ v ' I 

(~-.-r)'.t. ·~,(~ t_ ·<.~,·L{_,,,.-t_:; •. ,c--,_, __ ,,.~ .• ---··--··· 

Edward Drusina, P.E. 
Commissioner 

The Commons, Building C, Suite 310 • 4171 N. Mesa Street• El Pas•J, Texas 79902 
1915) 832-4100 •(FAX) 1915) 832-4l90 • http://www.ibwc.statc.gov 

http://www.ibwc.state.gov


INTERNATIONAL BOUNDARY AND WATER COMMISSION 
UNITED STATES AND MEXICO 

)Ff'ICE OJ· THE COMMISSIONER 
LINl"J ED ~iT·\TES SECTION 

The Honorable Eric H. Holder, Jr, 

U. S. Attorney General 

US Department of Justice 
950 Pennsylvania Ave., NW 
Washington, DC 20530-0001 

Dear Mr. Holder: 

March 19, 2012 

I am pleased to send you the enclosed copy of the International Boundary and Water 
Commission, United States Section (IBWC) Fiscal Year 2011 annual report prepared in 
accordance with Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Public Law 107-17 4. 

This report provides information about the number of cases arising under the respective 
areas of law cited in the No FEAR Act where discrimination was alleged. I am happy to 
report no findings of discrimination; money is not required to be reimbursed by the 
IBWC to the Judgment Fund in connection with such cases. There were no findings of 
retaliation, harassment or any other infraction of any provision of law referred to under 
the Act. Included is an analysis of trends and knowledge gained; and 
recommendations. 

An identical letter has been sent to the Chair of the Equal Employment Opportunity 
Commission; to the Director of U.S. Office of Personnel Management; Office of the 
Speaker House; Senate Majority Leader; US. Senate Committee on Homeland Security 
& Governmental Affairs; House Oversight and Government Reform Committee; U.S. 
Senate Committee on Foreign Relations; United States Senate President Pro Tempore; 
and House Committee on Foreign Affairs. 

Enclosure 

The Commons, Building C, Suite 310 • 4l7l N. Mesa :Street• El Pa,m, Texas 79902 
(915) 832-4100 • (FAX) (915) 832-4190 • http://www.ibwc.stale.gov 

http://www.ibwc.stale.gov


ll'\·l(T_OF THI! COMMlSS\ONER 
\:!\ 1'11-]) STATl':S SE<"TION 

INTERNATIONAL BOUNDARY AND WATER COMMISSION 
UNITED STATES AND MEXICO 

March 19, 2012 

The Honorable John Berry, Director 

U.S. Office of Personnel Management 
1900 E Streets, NW 
Washington, DC 20415 

Dear Mr. Berry: 

I am pleased to send you the enclosed copy of the International Boundary and Water 
Commission, United States Section (IBWC) Fiscal Year 2011 annual report prepared in 
accordance with Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Public Law 107-174. 

This report provides information about the number.of cases arising under the respective 
areas of law cited in the No FEAR Act where discrimination was alleged. I am happy to 
report no findings of discrimination; money is not required to be reimbursed by the 
IBWC to the Judgment Fund in connection with such cases. There were no findings of 
retaliation, harassment or any other infraction of any provision of law referred to under 
the Act. Included is an analysis of trends and knowledge gained; and 
recommendations. 

An identical letter has been sent to the Chair of the Equal Employment Opportunity 
Commission; the U.S. Attorney General; Office of the Speaker House; Senate Majority 
Leader; US. Senate Committee on Homeland Security & Governmental Affairs; House 
Oversight and Government Reform Committee; U.S. Senate Committee on Foreign 
Relations; United States Senate President Pro Tempore; and House Committee on 
Foreign Affairs. 

Enclosure 

The Commons, Building C, Suite 310 • 4171 N. Mesa Street• El Pa>.o. Texas 79902 
(915) 832-4100 • (FAX) (91:5) 832-4190 • http://www.ibwc.s:ate.gov 

http://www.ibwc.sTate.gov


INTERNATIONAL BOUNDARY AND WATER COMMISSION 
UNITED STATES AND MEXICO 

)J'J·lC'b: OF Tl IE COM:>11SSJO:'-lER 
i_'i\rn·:D STl(!'ES Sf0l'TION 

March 19, 2012 

The Honorable Jacqueline A. Berrien, Chair 

U.S. Equal Employment Opportunity Commission 

131 M Street, NE 

Washington, DC 20507 

Dear Madam Chair: 

I am pleased to send you the enclosed copy of the International Boundary and Water 
Commission, United States Section (IBWC) Fiscal Year 2011 annual report prepared in 
accordance with Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Public Law 107-17 4. 

This report provides information about the number of cases arising under the respective 
areas of law cited in the No FEAR Act where discrimination was alleged. I am happy to 
report no findings of discrimination; money is not required to be reimbursed by the 
IBWC to the Judgment Fund in connection with such cases. There were no findings of 
retaliation, harassment or any other infraction of any provision of law referred to under 
the Act. Included is an analysis of trends and knowledge gained; and 
recommendations. 

An identical letter has been sent to the Director of U.S. Office of Personnel 
Management; the U.S. Attorney General; Office of the Speaker House; Senate Majority 
Leader; US. Senate Committee on Homeland Security & Governmental Affairs; House 
Oversight and Government Reform Committee; U.S. Senate Committee on Foreign 
Relations; United States Senate President Pro Tempore; and House Committee on 
Foreign Affairs. 

Enclosure 

..--
Sincere!Yyours; 

/ ·,.// ( l// 

/>~, -~· -af/.c '·' " , ~>;_ 
... ·· Edward Drusina, P.E. 

Commissioner 

The Commons, Building C. Suite 310 • 4171 N. Mesa Street " El Paso, Texas 79902 
(915) 832-4100 • (PAX) (915) 832-4190 • http://www.ibwc.slate.gov 

http://www.ibwc.slate.gov
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The Honorable Jacqueline A. Semen, ChaJr 
U.S. Equal Employment Opportunity 
Commission 
131 M Street, NE 
Washington, DC 20507 
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PERSONNEL AND 
READIN~SS 

UNDER SECRETARY OF DEFENSE 
4000 DEFENSE PENTAGON 

WASHINGTON, D.C. 20301-4000 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Chairwoman Berrien: 

Enclosed please find a compilation of Fiscal Year 2012 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

If you have any questiom. about this submission or require more information, please 
contact Mr. James Love at 703-571-9331 or atjames.love@osd.mil. 

Enclosure: 
As stated 

Sincerely, 

Clarence A. Johnson 
Director 
Office of Diversity Management and 

Equal Opportunity 

I'. ''. ,-, - , , 

<.I ·( ' '' I 

.- 1·-; '.,/·_-, 

mailto:james.love@osd.mU


Department of Defense 

Office of Diven;ity Management and Equal Opportunity 

4000 ])efense Pentagon, Room 5D641 

\Vashington, DC 20301-4000 

Fiscal Year 2011 

Report to Congress 

Notification and :Federal Employee Antidiscrimination and 

Retaliation Ac:t of 2002 (No FEAR Act), P.L. 107-174 



INDEX OF DoD COMPONENT FYll NO FEAR REPORTS 

Component: 

• Army & Air Force Exchange Service (AAFES) 
• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DF AS) 
• Defense Human Resources Activity (DHRA) 
• Dt::fense Intelligence Agency (DIA) 
• Dt::fense Information Systems Agency (DISA) 
• Defense Logistics Ag1!ncy (DLA) 
• De:fense Media Activity (DMA) 
• Department of Defense Education Activity (DoDEA) 
• Department of Defense Inspector General (DoDIG) 
• Defense Security Service (DSS) 
• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
• Missile Defense Agency (MDA) 
• National Geospatial-Intelligence Agency (NGA) 
• National Security Agency (NSA) 
• TRJCARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services Lniversity of the Health Sciences (USUHS) 
• Washington Headqua1ters Services (WHS) 

DIrobin
Highlight



INSPECTOR GENERAL 
DEPARTMENT OF DEFENSE 
4800 MARK CENTER DRIVE 

ALEXANDRIA, VIRGINIA 22350-1500 

FEB 2012 

MEMORANDUM FOR DEPUTY DIRECTOR, OFFICE OF DIVERSITY MANAGEMENT 
AND EQUAL OPPPORTUNITY 

SUBJECT: Annual Report to Congress of the Notification and Federal Employee 
Anti-discrimination and Retaliation (No FEAR) Act of 2002 

In accordance with Public Law 107-174, Section 203 of the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002, the Department of Defense, Office of 
Inspector General (OIG), does hereby submit subject report for fiscal year 2011. 

The requirements to inform and train OIG employees on the rights and protections 
available under the Federal anti-discrimination and whistleblower protection laws were 
accomplished. In accordance with the implementation of Title II of the Notification and Federal 
Employee Act of 2002, Final Rule effective date September 18, 2006, we have: 

a) Posted the initial notice to the agency's website (within 60 calendar days after 
September 18, 2006) informing Federal employees, former Federal employees and 
applicants for Federal employment of the rights and protections available under the 
Federal anti-discrimination and whistleblower protection laws. The No FEAR Act 
Notification is attached (Exhibit A); 

b) Conducted the initial No FEAR Act training in August 2006, as required by the 
Acting Inspector General. The purpose was to inform employees of their rights and 
remedies available under the Federal anti-discrimination and whistleblower protection 
laws; 

c) Provided employees with refresher training that outlined the requirements of the No 
FEAR Act. Employees are required to take the No FEAR training on a bi-annual 
basis since the establishment of the initial training in 2006. Training was conducted 
in 2008; then again in FY 2010. The FY 2010 training resulted in 99% (1,596) of the 
OIG total workforce population completing the bi-annual requirement respectively; 

d) Provided information regarding whistleblower protection to new employees within 90 
days of their entry on duty (EOD) with the OIG. Information is provided during 
employee's initial EOD briefing and subsequent training is provided during the new 
employee orientation. In addition, employees must review and receive a score of 70 
or above in the on-line No FEAR training; 

e) Required supervisors and managers to complete the on-line Whistleblower training on 
a three-year cycle; and 

'·' 

-



f) Issued the Annual Notification on Whistleblower Protection via electronic mail to all 
employees in September 2010. 

The notification provided in-depth information regarding personnel practices and 
retaliation for whistle blowing. 

If you have any questions, Ms. Tyvonia Ward, Acting Director, EEO, may be reached at 
(703) 604-9710. 

Attachments: 
As stated 

~ fiA, 14.ih "'Is 
Lynne Halbrooks 
Acting 

2 
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Notification and Federal Employee Anti-discrimination and Retaliation 
(No FEAR) Act Report 

Fiscal Year 2011 

On May 15, 2002, Congress enacted The "Notification and Federal Employee Anti
discrimination and Retaliation Act of 2002" (known as the "No FEAR Act"). The Act was 
designed to hold Federal agencies accountable for violations of anti-discrimination and 
whistleblower protection laws. Congress found that Federal agencies could not be run 
effectively if those agencies practiced or tolerated discrimination. All Federal agencies are 
required to post quarterly Equal Employment Opportunity (EEO) complaints data on its internet. 
Each agency is also required to reimburse the Judgment Fund for any payment made to 
employees due to a finding of discrimination, and to submit an annual report to Congress in 
accordance with Section 203 (Reporting Requirement) of the No FEAR Act. The data contained 
in the No FEAR Report represents formal EEO complaint activity within the Office of Inspector 
General (OIG) during fiscal year 2011. 

Agency Overview 

Congress established the OIG as one of the independent and objective units to conduct 
and supervise audits and investigations relating to the programs and operations of the 
Department of Defense. 

The EEO office is dedicated to assisting the Office of Inspector General build, sustain 
and be recognized as a premiere organization that embraces diversity and uses it as strength to 
influence effectiveness and consistency within the Department of Defense (DoD). Our primary 
goal is to provide fair and efficient EEO services in support of the DoD OIG mission. 

On September 30, 2011, the OIG's workforce consisted of 1,546 employees civilian 
employees with offices in 32 states in the U.S. and in 6 foreign countries (Germany, Kuwait, 
Iraq, Afghanistan, Korea, and Qatar). In FY 2011, the EEO office was comprised of three full 
time employees and one summer hire who each performed the functions of the program 
according to the laws and regulations as directed in the 29 Code of Federal Regulations Part 
1614 and the Equal Employment Opportunity Commission Management Directive (MD 110). 
The EEO office is also supported by three collateral-duty EEO Counselors and a host of 
volunteers who assist us with our special emphasis program event. 

The requirements to inform and train OIG employees on the rights and protections 
available under the Federal anti-discrimination and whistleblower protection laws were 
accomplished. In accordance with the implementation of Title II of the Notification and Federal 
Employee Act of 2002, Final Rule effective date September 18, 2006, we have: 

a) Posted the initial notice to the agency's website (within 60 calendar days after 
September 18, 2006) informing Federal employees, former Federal employees and · 
applicants for Federal emplbyment of the rights and protections available under the 
Federal anti-discrimination and whistleblower protection laws. The No FEAR Act 
Notification is attached (Exhibit A); 

• 



I. 

b) Conducted the initial No FEAR Act training in August 2006, as required by the 
Acting Inspector General. The purpose was to inform employees of their rights and 
remedies available under the Federal anti-discrimination and whistleblower protection 
laws; 

c) Provided employees with refresher training that outlined the requirements of the No 
FEAR Act. Employees are required to take the No FEAR training on a bi-annual 
basis since the establishment of the initial training in 2006. Training was conducted 
in 2008; then again in FY 2010. The FY 2010 training resulted in 99% (1,596) of the 
OIG total workforce population completing the bi-annual requirement respectively; 

d) Provided information regarding whistleblower protection to new employees within 90 
days of their entry on duty (EOD) with the OIG. Information is provided during 
employee's initial EOD briefing and subsequent training is provided during the new 
employee orientation. In addition, employees must review and receive a score of 70 
or above in the on-line No FEAR training; 

e) Required supervisors and managers to complete the on-line Whistleblower training on 
a three-year cycle; and 

f) Issued the Annual Notification on Whistleblower Protection via electronic mail to all 
employees in September 2010. 

g) The notification provided in-depth information regarding personnel practices and 
retaliation for whistle blowing. 

Section 203 Reporting Requirements 

The following data elements correspond to the elements of Section 203 of the statute findings of 
Discrimination against the OIG. 

I. The number of cases arising under each of the respective provisions oflaw covered by 
paragraphs (1) and (2) of section 201(a) in which discrimination on the part of the agency 
was alleged. 

• There were no findings during fiscal year 2011. The final order was rendered on 
the finding of discrimination issued against the OIG in FY 2010, wherein the 
Agency failed to exhaust all administrative resources to provide a reasonable 
accommodation for an employee. 

II. The status or disposition of cases described in the No FEAR Act OIG EEO 
Complaint Activity for Fiscal Year End 2011 data postings (Exhibit B). 

2 
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• There were three formal EEO complaints filed in FY 2011. Of the three 
complaints filed, one was dismissed from the EEO complaint process, one was 
resolved which resulted in a negotiated settlement agreement after the 
investigative process, and one is awaiting an EEOC hearing before an 
Administrative Judge. 

III. The amount of money required to be reimbursed by the agency under section 201 in 
connection with each case, separately identifying the aggregate amount of such 
reimbursements attributable to the payment of attorneys' fees, if any. 

• During FYl l, there were no monetary reimbursements required by the DoD OIG 
to be issued to the Judgment Fund. 

IV. The number of employees disciplined for discrimination, retaliation, harassment, or any 
other infraction of any provision of law referred to in (Exhibit C). 

• During FY 11, there were no disciplinary actions taken against supervisors or 
managers as a result of a finding of discrimination against the DoD OIG. 

V. The final year-end data posted under section 301 (c) (1) (B) for such fiscal year (without 
regard to 301(c) (2)). 

• See (Exhibit B) - Equal Employment Opportunity Data Posted Pursuant to the No 
Fear Act, Office oflnspector General, EEO Complaint Activity Fiscal Year End 
September 30, 2011. 

\ 
VI. A detailed description of the policy implemented by the agency relating to appropriate 

disciplinary actions against a Federal employee who (i) discriminated against any 
individual in violation of any of the laws cited under section 201 (a)( 1) or (2), or (ii) 
committed another prohibited personnel practice that was revealed in the investigation of 
a complaint alleging a violation of any of the laws cited under section 201 ( a)(l) or (2), 
and with respect to each of such laws, the number of employees who are disciplined in 
accordance with such policy and the specific nature of the disciplinary action taken. 

Section 203 Reporting Requirements 

• The Inspector General Instruction 1400.4 outlines the agency's policy on 
disciplinary and adverse actions. In deciding whether to take disciplinary action 
or adverse actions for violations to the No FEAR Act-related statutes, DoD OIG 
policy requires that the action meet four basic criteria. First, the charges or 
reasons on which the action is based must be clearly stated. Second, there must 
be proof of the specific reasons or charges that form the basis for the action by a 
preponderance of the evidence. Third, there must be a nexus between the charges 
and promotion of the efficiency of service. Finally, the penalty chosen must be 
appropriate under the circumstances as stated in the Instruction (Exhibit C). 

3 
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VIL An analysis of the information described under paragraphs (1) through (6) (in 
conjunction with data provided to the EEOC in compliance with the 29 Code of Federal 
Regulations 1614) includes: (a) an examination of trends; (b) causal analysis; (c) practical 
knowledge gained through experience; and ( d) any actions planned or taken to improve 
complaint or civil rights programs of the agency. 

a. Trend Analysis 

• During FY 2011, there were 41 individuals who contacted the EEO office seeking 
knowledge and information regarding allegations of unfair treatment in the 
workplace. Of the 41 individuals who sought assistance from EEO, only ten pre
complaints were initiated during the reporting period. This represented 0.6% of the 
total OIG workforce population initiating complaints during the reporting year; 

• Overall, three formal EEO complaints were filed during the reporting year. This 
represented a decrease of 70% (7) from the previous fiscal year. Of the three 
complaints filed, one was dismissed from the EEO complaint process, one was 
resolved after the investigative process (which resulted in a Negotiated Settlement 
Agreement) and one is in the hearing phase of the process at the EEOC; 

• Over the past three years, there were three prevailing issues identified in complaints 
filed against the Agency, harassment (non-sexual), hostile work environment and 
annual performance appraisal ratings respectively. 

b. Causal Analysis 

• The IG established the Office of the Ombuds in 2009 to provide a venue where 
employees can go to voice their concerns about alleged improprieties and systemic 
problems. The OIG Ombudsman also serves to promote amicable and conciliatory 
resolution of internal conflicts and workplace concerns. In the Office of Ombuds 
2010 Annual Report, it was revealed that mission, strategic and organizational 
concerns were the main issues for 371 visits to his office. Both the EEO Office and 
the Office of Ombuds are designed to address workplace disputes and/or to address 
and correct problems and concerns within the OIG. 

c. Practical Knowledge Gained Through Experience 

• Both the organization and our leaders must make every effort to maximize 
performance and minimize distractions in order to accomplish the overall mission 
objectives. Inappropriate workplace behavior not only creates potential liability for 
the Agency, but it also impacts employee performance and morale. 

o During FY 2011, the EEO staff continued to advise both management and 
employees alike on 

1

their rights and responsibilities regarding the equality of 
opportunity in the workplace, and the official EEO complaint process. We 
provided guidance and encouraged managers to effectively communicate with 
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their employees and address internal office conflicts at the earliest stage 
possible. 

Section 203 Reporting Requirements 

d. Actions Planned/Taken To Improve the Agency Complaint or Civil Rights 
Program 

• During the reporting period, the Inspector General (IG) reiterated his firm 
commitment to the principles of EEO in his actions and through verbal and written 
commitments which were communicated to the workforce through varied multi
media avenues within the Agency. The IG emphasized the responsibility of all OIG 
leaders to take a proactive role in being a role model through their conduct and 
commitment to the merit principles. To ensure uniformity in application of these 
principles, the Agency undertook unprecedented steps in recognizing and addressing 
the need for managers and supervisors to accept the call to leadership and to establish 
core competencies ofleadership consistent throughout the OIG. Actions taken were: 

o The IG and all OIG Senior Executives attended a leadership conference 
themed "Becoming a Model Oversight Organization. The OIG continues to 
focus on becoming better leaders through unifying as one team to gain a better 
understanding of the IG vision and Strategic Plan; increasing the 
understanding of performance management and of how individual actions 
impact the entire OIG; and by embracing communication as a key element of 
a model oversight organization; and 

o Based on the IG's direction, the senior leadership implemented various 
processes to meet with employees to address issues and concerns. 

• By communicating the message of equal employment opportunity, the OIG 
reinforced its stand against discrimination; 

• The IG issued written EEO and Anti-harassment policy statements to all employees 
via email, the intranet and through varied training opportunities in the Agency; 

"' 

• Ensured all new employees were provided EEO and Anti-harassment policy 
statements during the Entry on Duty (EOD) Briefing and New Employee Orientation; 

• Ensured newly promoted supervisors were provided EEO and Anti-harassment policy 
statements; 

• Posted written materials informing all employees of the variety of EEO programs and 
I 

administrative and judicial remedial procedures available to them; 
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• Ensured EEO posters were posted throughout the facility and field offices; and job 
announcements carried the anti-discrimination statement; 

• Ensured all supervisors and managers were evaluated on their commitment to agency 
EEO policies and principles; and 

• The Director of EEO reports directly to the Head of the Agency, continues to be 
intricately involved with organization leaders during workforce planning and 
decisions that could impact the overall workforce population, he advises the 
leadership on the various avenues available to promote and sustain an environment 
free of discrimination. 

e. Section 724.302(a)(l) would require agencies to report on cases involving 
Federal anti-discrimination and whistleblower protection laws that are pending 
or resolved in Federal courts each fiscal year. 

• There were no new cases this fiscal year. 
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Equal Employment Opportunity Data Posted Pursuant to the No Fear Act 
Office of Inspector General 

EEO Complaint Activity 
FY END 2011 Fourth Quarter Data 

Number of Complaints Filed in FY 1614.704(a) 5 4 3 3 10 

Number of Complainants 1614.704(b) 4 4 3 3 10 

Repeat Filers 1614.704(c) 0 0 0 2 

Color 0 0 I 4 

Religion 0 0 0 0 

National Origin 3 0 0 0 4 

Sex 3 5 

Disability 1 2 3 

Age 2 2 2 3 5 

Retaliation 0 0 2 6 

Assignment of Duties 0 0 0 3 

Awards 1 0 0 2 

Conversion to Full-time 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 

Reprimand 0 0 0 0 2 

Suspension 0 0 0 0 0 

I 

7 

3 

2 

2 

0 

0 

0 

2 

1 

2 

0 

0 

0 

0 

0 

0 



Removal 0 0 0 1 0 0 

Other 0 1 0 0 0 0 

I 

Duty Hours 0 u 0 0 1 1 

Evaluation Appraisal -
' 3 1 2 6 I 

Examination/Test 0 0 0 0 0 0 

Harassment 

Non-Sexual 3 2 I I 6 0 

Sexual 0 0 0 0 1 1 

Medical Examination 0 0 0 0 0 0 

Pay 0 0 0 0 I 0 

Promotion/Non-Selection 3 I 1 0 3 0 

Reassignment 

Denied 0 1 0 0 0 0 

Directed 0 ' 0 0 0 0 0 

Reasonable Accommodation 0 1 0 0 0 1 

Reinstatement 0 0 0 0 0 0 

Retirement 0 I 0 0 0 0 

Termination 0 1 0 0 0 1 

Terms/Conditions of Employment 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 I 0 

Training 0 0 0 0 2 0 

Other I 2 2 2 5 2 
2011 (Performance Improvement Plan) & Weekly 
progress meetings 
2010 (Not allowed to rotate; Derogatory comment; 
Did not Act as Project Manager; Inappropriate 
Comments; Performance Improvement Plan; Sick 
Leave) 
2009 (Discriminatory Remarks and Transferred to 
another Directorate) 
2008 (Disparate Treatment and Medical 
Information revealed) 
2007 (Sick leave and leave compensation) • 
2006 (Performance Improvement Plan) 

i 

I 



All complaints pending in Investigative Stage 

I All complaints pending in Final Agency Action Stage 

All complaints pending in which Hearing was not requested 

Time in Investigation Stage 

Time to issue Final Agency Action 

All complaints pending in which a Hearing was requested 

Time in Investigation Stage 

Time to issue Final Agency Action 

Total Number Findings 704(h)(l) 

Without Hearing 704(h)(2) 

With Hearing 704(h)(3) 

Total Number Findings 704(i)(l) 

Number Findings Rendered Without Hearing 
704(i)(2) 

, 

0 

0 

0 

1614.704(f)(2) 

1614.704(f)(3) 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

1 49 

0 0 

0 0 

49 

4 651 

0 0 

0 0 

1 100% 0 0 

0 0 0 

1 100% 0 0 

-
0 100% 0 0 

0 0 0 0 0 



Number Findings Rendered After Hearing 704(i)(3) 

I Race 

Color 

Religion 

National Origin 

Sex 

I Disability 

Age 

Reprisal 

Total Number Findings 704(j)(l) 0 

Findings Without Hearing 704(j)(2) 0 

Findings After Hearing 704(j)(3) 0 

Appointment/Hire 0 

Assignment of Duties 0 

I Awards 0 

Conversion to Full-time 0 

Disciplinary Action 0 

Demotion 0 

Reprimand 0 

Suspension 0 

Removal 0 

Other 0 

I Duty Hours 0 

I Evaluation Appraisal 0 

I Examination/Test 0 

Harassment 0 

Non-Sexual 0 

I 

7 ,, 

0 000 0 0 00 1 100% 0 

0 000 0 0 00 0 0 0 

0 000 0 0 00 0 0 0 

0 000 0 0 00 0 0 0 

0 000 0 0 00 0 0 0 

0 000 0 0 00 0 0 0 

0 000 0 0 00 100% 0 

0 000 0 0 00 0 0 0 

0 000 0 0 00 0 0 0 

0 0 0 0 0 0 0 100% 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 1 100% 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

-
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Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay 0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 

Reassignment 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 50% 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 0 0 0 0 

Other - Error on retirement paperwork 0 0 0 0 0 0 0 0 50% 0 0 

Number Pending Completion oflnvestigation 0 0 0 0 0 0 

Pending Investigations Over Required Time Frames 0 0 0 0 0 0 

Last update was on October 31, 2011 
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INSPECTOR GENERAL 
DEPARTMENT OF DEFENSE 

400 ARMY NAVY DRIVE 
ARLINGTON, VIRGINIA 22202-4704 

INSPECTOR GENERAL INSTRUCTION 1400.4 

DISCIPLINARY AND ADVERSE ACTIONS 

FOREWORD 

June 5, 2006 

This Instruction sets forth the overall disciplinary and adverse actions policies, 
procedures and responsibilities for the Department of Defense Office of Inspector General 
(DoD OIG). As such, it serves as the guide to implement and manage an effective and efficient 
disciplinary program. 

In keeping with the goals and objectives of the Vice President's National Performance 
Review, September 1993, the Instruction has been streamlined to incorporate only the essential 
elements necessary to manage the program. Exceptions to the policies and procedures contained 
in this Instruction are not authorized without prior approval of the Assistant Inspector General 
for Administration and Management. 

Requests for clarification to policy in this Instruction should be forwarded to the 
Department of Defense, Office of Inspector General, Human Capital Advisory Services, 
400 Army Navy Drive, Arlington, Virginia 22202-4704. The issuance of supplements to the 
Instruction is prohibited unless approved and published by the Director, Human Capital 
Advisory Services. 

FOR THE INSPECTOR GENERAL: 

~ 
Stephen D. Wilson 
Assistant Inspector General for 
Administration and Management -
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CHAPTERl 
INTRODUCTION 

IGDR1400.4 

A. Purpose. This Instruction implements the provisions of the reference in paragraph Band 
provides guidance to managers contemplating action to deal with misconduct or inefficiency on 
the part of an employee. 

B. Reference. Title 5, Code of Federal Regulations (Part 752) 

C. Cancellation. This Instruction supersedes IGDR 1400.4, "Disciplinary and Adverse 
Actions", December 30, 1994. 

D. Anolicabilitv and Scope. The provisions of this Instruction apply to the offices of the 
Inspector General, the Principal Deputy Inspector General, the Deputy Inspectors General, the 
Assistant Inspectors General who report directly to the Inspector General, and the Director, 
Equal Employment Opportunity, hereafter referred to collectively as the OIG Components. 

E. Policy 

1. When an employee's conduct or capabilities do not promote the efficiency of the 
Federal service, corrective action must be initiated promptly in accordance with the policy and 
procedures outlined in this Instruction. 

2. In deciding whether to take an action under this Instruction, there may be no 
discrimination against an employee for political beliefs, marital status, handicapping condition, 
sex, race, religion, color, national origin, age, or other non-merit factors. 

3. Normally, a progression of disciplinary measures is applied in an effort to correct an 
employee's misconduct. When formal disciplinary action is taken, it should be the minimum that 
likely will correct the misconduct with the penalty increasing ifthe misconduct continues. 

F. Responsibilities 

1. The OIG Component Heads are responsible for: 

a. Ensuring that actions are taken only to promote the efficiency of the service. 

b. Ensuring that each case is processed promptly and fairly and that discipline is 
applied uniformly. 

2. The Director, Human Capital Advisory Services is responsible for: 

a. Managing the programieffectively. 

b. Providing technical advice and assistance to all levels of management. 
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c. Drafting disciplinary actions for supervisory signature. 

d. Providing technical advice to employees regarding their rights. 

e. Maintaining records of disciplinary actions and preparing required reports. 

3. Supervisors are responsible for: 

a. Monitoring employee conduct and initiating appropriate action in a timely, fair, 
and impartial manner. 

b. Setting a good example by their own conduct and communicating to employees 
standards of conduct and expectations regarding conduct and performance. 

c. Referring employees to the Employee Assistance Program as appropriate under 
IG Instruction 1426.L 

d. Consulting with the Workforce Relations Division prior to initiating action in 
accordance with this Instruction. 

4. Employees are responsible for: 

a. Conducting themselves, on and off duty, in a manner that will ensure their 
conduct does not reflect adversely on the OIG. 

b. Complying with the Standards of Conduct as prescribed in DoD Directive 5500.7, 
"Standards of Conduct," August 30, 1993. 

c. Following on-the-job work rules and directives from higher management. 

4 
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CHAPTER2 

ACTIONS 

A. Types of Actions 

1. Informal Actions. lnfonnal actions include such things as oral 
counseling/admonishment, a notice of caution (warning) (deficiency), and notice ofrequirement. 
The Workforce Relations Division should be contacted for advice and assistance before initiating 
any infonnal action. 

a. Oral counseling/admonishment is a face-to-face meeting between the supervisor 
and the employee where the supervisor discusses inappropriate behavior and puts the employee 
on notice that fonnal disciplinary action will be initiated if the misconduct is repeated. It is used 
generally in situations of a minor nature or when the employee was not given clear notice of 
rules, requirements, etc. The supervisor should make an infonnal record of the date of the 
discussion and the subjects covered. 

b. Notice of caution (warning) (deficiency) is a written equivalent of the oral 
counseling/admonishment and is used in cases where the supervisor should establish a written 
record of unacceptable behavior. The notice should cite what is believed to be unacceptable, the 
expected improvement, and what may be the consequences of continuing the cited behavior, i.e., 
disciplinary action up to and including removal from Federal service. Since the notice is 
infonnal, it will not be included in the employee's official personnel file. It may be used to 
support fonnal disciplinary action by showing that the employee had been placed on notice of 
expected behavior. 

c. Notice of requirement is a written notice that not only cites the unacceptable 
behavior and.the consequences of continuing such behavior but places certain restrictions on the 
employee. Most often notices of that type involve leave restrictions, i.e., a requirement to 
provide proof of incapacitation or a bonafide emergency in the case of an employee who uses 
excessive amounts of unscheduled leave. A notice of requirement is not filed in the employee's 
official personnel file but may be used to support/enhance fonnal disciplinary action by showing 
that the employee had been placed on clear notice of expected behavior and that the employee 
failed to follow specific written instructions. 

2. Formal Actions. Formal actions consist of official reprimands, suspensions, 
demotions, and removals. Those actions may not be taken without coordinating the action with 
the Workforce Relations Division. Formal disciplinary action is initiated usually by the 
immediate supervisor of the employee being disciplined. With the exception of official 
reprimands, all formal disciplinary actions are two-step actions, with a proposing official . 
(normally the first level supervisor) and a deciding official (nonnally the next level supervisor).· 
The deciding official may uphold, mitigate, or fail to uphold a proposed action. A deciding 
official may not enhance a penalty. 
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a. Official Reprimand. Disciplinary action for misconduct given to an employee in 
a letter/memorandum for a violation of a rule of conduct, regulation, official instruction, or 
particular responsibility. A copy of the letter/memorandum will remain in the employee's 
official personnel file for a specified period of time, not to exceed 2 years or until the employee 
leaves the OIG, whichever comes first. 

b. Suspension. A temporary, enforced absence from duty in a nonpay status for a 
specified number of days that may be imposed as a penalty for significant misconduct. An 
indefinite suspension, which is relatively rare, places an employee in a nonpay and nonduty 
status pending an investigation, inquiry, or further action. The indefinite suspension continues 
for an indeterminate period of time and ends with the occurrence of the pending conditions set 
forth in the notice of action. There must be a legitimate reason for keeping the employee away 
from the worksite for an indeterminate period of time. 

c. Reduction in Grade or Pay. A reduction in grade or pay for misconduct or 
inefficiency is imposed normally in lieu of removal. Such action is appropriate only where it can 
be determined that the employee has skills and abilities to perform the duties of a lower graded 
position in a satisfactory manner and the organization can use those skills at a lower grade. 

d. Removal. An action that removes the employee from his/her position and from 
the Federal service. Since that is the most severe type of action, the facts and circumstances in 
the case must support the conclusion that the employee clearly has demonstrated unsuitability for 
continued employment or an unwillingness or refusal to conform to the rules of conduct expected 
of a Federal employee. 

B. Basis of the Action. Disciplinary/adverse actions can be taken only for such cause as will 
promote the efficiency of the service. To meet that standard, an action must meet four basic 
criteria. First, the charges or reasons on which the action is based must be clearly stated. 
Second, there must be proof of the specific reasons or charges that form the basis for the action 
by a preponderance of the evidence. Third, there must be a connection or "nexus" between the 
charges and promotion of the efficiency of the service. Finally, the penalty chosen must be 
appropriate under the circumstances. 

C. Non-disciplinarv Adverse Actions. Certain kinds of adverse actions are considered non
disciplinary in nature. For example, separation for physical or mental inability to perform the 
duties of the position, failure to maintain a condition required for employment (such as loss of a 
security clearance), or lack of work or funds necessitating a furlough. 

D. Selection of Penalty. In selecting a penalty, all of the specific circumstances of the case 
should be taken into account. The penalty must be proportional to the offense and imposed with 
consistency and equity. In cases where an employee has engaged in acts of misconduct directly 
related to the OIG mission, the supervisor should consider proposing removal for the first 
offense unless substantially mitigating circumstances exist. Past offenses may form the basis for 
proposing a higher penalty for subsequent offenses. The offenses need not be identical or similar 
in nature. After review of all the evidence, the human resources (employee relations) specialist 
will advise the proposing official of the appropriate penalty, as well as any appropriate 
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alternative corrective action. In the case of Douglas v. Veterans Administration, 5 MSPB 313 
(1981), the Merit Systems Protection Board enumerated 12 factors which it considered relevant 
when determining the reasonableness of a disciplinary action. Those factors, commonly referred 
to as the "Douglas Factors," are accepted widely, and their use assures not only that actions taken 
are fair and equitable, but additionally that the action can withstand the scrutiny of a third party, 
such as an administrative law judge. All of the relevant factors listed below shall be considered 
before taking formal disciplinary action. 

1. The nature and seriousness of the offense and its relation to the employee's duties, 
position, and responsibilities, including whether the offense was intentional or technical or 
inadvertent, or was committed maliciously or for gain, or was frequently repeated. 

2. The employee's job level and type of employment, including supervisory or fiduciary 
role, contacts with the public, and prominence of the position. 

3. The employee's past disciplinary record. 

4. The employee's past work record. 

5. The effect of the offense on the employee's ability to perform at a satisfactory level. 

6. Consistency of the penalty with those imposed on other employees for the same or 
similar offense in like or similar circumstances. 

7. Consistency of the penalty with agency table of penalties (if one exists). 

8. The notoriety of the offense and its impact on the reputation of the agency. 

9. The clarity with which the employee was on notice of any rules that were violated in 
committing the offense. 

10. Potential for the employee's rehabilitation. 

11. Mitigating circumstances surrounding the offense. 

12. The adequacy and effectiveness of alternative sanctions to deter such conduct in the 
future by the employee or others. 

E. Procedures. Federal law and regulations require that mandatory procedural steps be 
followed when taking disciplinary or adverse action against an employee. Failure to adhere to 
those procedural requirements may lead to reversal of an action on its appeal without 
consideration of the merits of the case. Before initiating a disciplinary or adverse action, the 
supervisor must investigate the incident, obtain witness statements, and any other documentation 
relating to the misconduct. That shouM include an explanation, written or oral, from the 
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employee. If the supervisor personally witnesses the misconduct, he or she should prepare a 
memorandum for the record summarizing the incident. All pertinent information gathered 
during the course of the investigation will be forwarded to the Workforce Relations Division for 
review and preparation of the appropriate action. 

F. Requirements for Informal/Formal Action 

1. A notice of caution will: 

a. Specify the reason(s) for its issuance. 

b. State that future misconduct may lead to formal disciplinary action. 

c. State that it is neither grievable nor appealable. 

d. State that it will not be made a matter of record in the employee's official 
personnel file. 

e. State the length of time the supervisor will maintain a copy. 

2. A notice of requirement will: 

a. Specify the reason(s) for its issuance. 

b. Specify the specific requirement(s) the employee must meet. 

c. State the length of time it will remain in effect. 

d. State that failure to meet a requirement may lead to disciplinary action. 

e. State that it will not be counted as a prior offense when determining a penalty, but 
may be applied as an aggravating factor in determining a penalty should an offense subsequently 
occur. 

f. Specify the employee's right to file a grievance. 

3. An official reprimand will: 

a. Describe the offense in sufficient detail to facilitate a reasonable understanding of 
the basis for issuance. 

b. If applicable, include reference to any past counseling or other attempts to correct 
the employee's behavior. 

c. Provide a warning that any recurrence of misconduct will result in a more severe 
disciplinary action. 
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d. Include a statement that a copy of the letter ofreprimand will be placed in the 
employee's official personnel file for a period not to exceed 2 years or when he or she leaves the 
OIG, whichever occurs first. 

e. Specify the employee's right to file a grievance. 

4. Suspensions of 14 days or less require: 

a. A written notice of proposed action, stating: 

(1) The specific reason(s) for the proposed action. 

(2) The name and title of the deciding official who has been designated to hear 
an oral reply and/or receive the written reply. The official must be in a higher position than the 
official who proposed the action, unless the Inspector General issued the advance_notice. in 
which case the Inspector General may also issue the decision. 

(3) The right to review and/or have a representative review the material relied 
on to support the reason(s) given in the notice of proposed suspension. 

( 4) A reasonable amount of official time, normally not more than 4 hours to 
review the material, secure affidavits, and prepare an answer, if the employee is otherwise in an 
active duty status. Arrangements for the use of official time must be made in advance with the 
immediate supervisor. 

(5) Ten calendar days to answer orally and/or in writing and to furnish 
affidavits and other documentary evidence in support of the answer, including medical 
documentation to support any medical or handicapping condition alleged to have caused or 
contributed to the reason(s) for the proposed action. 

(6) The right to be represented by an attorney or other reprove. An employee's 
choice of representative may be disallowed if such representation results in a conflict of interest 
or position. 

(7) The right to request an extension of the time limit allowed for a reply to be 
considered by the official designated to accept the response. 

(8) A statement that a written decision will be issued at the earliest practical 
date after the employee's reply, if any, or after the time allotted to rely has expired. 

b. A written notice of decision, which: 

(1) Considers only tHe reasons specified in the notice of proposed action. 
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(2) Considers any oral/written replies by the employee and/or the employee's 
representative made to the designated official. 

(3) Specifies the reason(s) for the decision. 

( 4) Is signed by the designated deciding official. 

(5) Is delivered to the employee before the effective date of the suspension. 

(6) Specifies the employee's grievance rights. 

5. Removal, suspension for more than 14 days, demotion, or furlough for 30 days or 
less require: 

a. A written notice of proposed action, which provides: 

(1) At least 30 days advance written notice. 

(2) The specific reason(s) for the proposed action. If the action is a furlough, 
the notice must state the reason(s) for the furlough and the basis for selecting the employee if all 
individuals in the employee's competitive level are not being furloughed. 

(3) The name and title of the deciding official designated to hear an oral reply 
or to receive a written reply. The official so designated must be an official in a higher position 
than the official who proposed the action, unless the Inspector General issued the advance notice, 
in which case the Inspector General may also issue the decision. 

( 4) The right to review and/or to have a representative review the material relied 
on to support the reason(s). 

(5) A reasonable amount of official time, normally not more than 8 hours to 
review the material, secure affidavits, and prepare an answer, if the employee is otherwise in an 
active duty status. Arrangements for the use of official time must be made in advance with the 
immediate supervisor. 

(6) Ten calendar days to answer orally and/or in writing and to furnish 
affidavits and other documentary evidence in support of the answer, including medical 
documentation to support any medical or handicapping condition alleged to have caused or 
contributed to the reason(s) for the proposed action. 

(7) The right to be represented by an attorney or other representative. An 
employee's choice of representative may be disallowed if such representation results in a conflict 
of interest or position. 

(8) The right to request an extension of the time limit allowed for a reply to be 
considered by the official designated to accept the response. 
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(9) A statement that a written decision will be issued at the earliest practical 
date after the employee's reply, if any, or after the time allotted to rely has expired. 

b. A written notice of decision, which: 

(l) Considers only the reasons specified in the advance written notice. 

(2) Considers any answer the employee and/or the employee's representative 
made to the deciding official. 

(3) Specifies the reasons for the decision. 

( 4) Is delivered to the employee on or before the effective date. 

(5) Specifies the employee's right to appeal to the Merit Systems Protection 
Board. 

c. These are two exceptions to the requirement for 30 days advance notice: 

(1) Emergency furlough, which is defined as a furlough necessitated by 
"unforeseeable circumstances, such as sudden breakdowns in equipment, acts of nature, or 
sudden emergencies requiring immediate curtailment of activities." The provision waives both 
the requirements for advance notice and the right to answer in such cases. The employee is 
entitled, however, to appeal where appropriate, or to grieve. 

(2) Crime provision, which is when the agency has reasonable cause to believe 
that an employee has committed a crime for which a sentence of imprisonment may be imposed. 
"Reasonable cause to believe" is not established by the mere fact either of an arrest or an 
ongoing agency investigation of possible criminal misconduct. A criminal indictment will 
usually constitute reasonable cause. However, caution must be exercised before proposing an 
action under the crime provision. Under the provision, an employee is required to furnish an 
answer, including affidavits and other documentary evidence, within 7 calendar days. 

G. Supporting Evidence. Because management bears the burden of proof in disciplinary 
matters, it is important that disciplinary actions, whether formal or informal, be well 
documented. Such documentation includes memoranda for the record of counseling sessions 
and/or incidents giving rise to the discipline, copies of time and attendance resorts, medical 
certificates, letters of warning, investigator reports, witness statements, etc. A disciplinary action 
must be supported by a preponderance of the evidence, which is defined as the "degree of 
relevant evidence which a reasonable person, considering the record as a whole, would accept as 
sufficient to find that a contested fact is more likely to be true than untrue." 

H. Status During Notice Period. Vnder ordinary circumstances, employees will remain in a 
duty status in their regular positions during the advance notice period. Other options, e.g., 
voluntary use of leave, reassignment, detail, etc., may be appropriate in a given situation. If all 
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other options have been explored and found not feasible, the employee may be excused from 
duty, without charge to leave or loss of pay, during the notice period. Excused absence for this 
purpose should be used only in those rare circumstances where the retention of the employee in 
an active duty status during the notice period may pose a threat to the employee or others, result 
in loss of or damage to Government property, or otherwise jeopardize Government interests. 
Care should be exercised to use the minimum amount of excused absence necessary in any 
individual situation. 

I. Special Considerations 

1. If a supervisor suspects that an employee has a personal or medical problem that is 
impacting on the employee's conduct or performance, the employee should be encouraged to use 
the Employee Assistance Program. While it is not the responsibility of the supervisor to 
diagnose an employee's problem, it is his or her responsibility to recognize that a problem exists 
and to assist the employee in overcoming a problem that adversely impacts on the employee's 
conduct or performance. 

2. Should an employee respond to counseling or discipline by asserting a medical 
condition, the supervisor should request medical documentation to support the assertion. The 
Workforce Relations Division will prepare the request for medical information. Once received, 
the medical information will be reviewed by a Department of Defense physician who will 
interpret the medical information and its significance. After the medical information has been 
closely reviewed, the supervisor, with assistance from the Workforce Relations Division, must 
decide how to proceed. 

J. Records. The Workforce Relations Division will maintain the official agency files on all 
disciplinary and adverse actions. Those files will be kept apart from the official personnel file. 
If the employee appeals an action to the Merit Systems Protection Board, the record shall be 
furnished to the employee and to the Merit Systems Protection Board. 
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PERSONNEL AND 
READIN~SS 

UNDER SECRETARY OF DEFENSE 
4000 DEFENSE PENTAGON 

WASHINGTON, D.C. 20301-4000 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Chairwoman Berrien: 

Enclosed please find a compilation of Fiscal Year 2012 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

If you have any questiom. about this submission or require more information, please 
contact Mr. James Love at 703-571-9331 or atjames.love@osd.mil. 

Enclosure: 
As stated 

Sincerely, 

Clarence A. Johnson 
Director 
Office of Diversity Management and 

Equal Opportunity 

I'. ''. ,-, - , , 

<.I ·( ' '' I 

.- 1·-; '.,/·_-, 

mailto:james.love@osd.mU


Department of Defense 

Office of Diven;ity Management and Equal Opportunity 

4000 ])efense Pentagon, Room 5D641 

\Vashington, DC 20301-4000 

Fiscal Year 2011 

Report to Congress 

Notification and :Federal Employee Antidiscrimination and 

Retaliation Ac:t of 2002 (No FEAR Act), P.L. 107-174 



INDEX OF DoD COMPONENT FYll NO FEAR REPORTS 

Component: 

• Army & Air Force Exchange Service (AAFES) 
• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DF AS) 
• Defense Human Resources Activity (DHRA) 
• Dt::fense Intelligence Agency (DIA) 
• Dt::fense Information Systems Agency (DISA) 
• Defense Logistics Ag1!ncy (DLA) 
• De:fense Media Activity (DMA) 
• Department of Defense Education Activity (DoDEA) 
• Department of Defense Inspector General (DoDIG) 
• Defense Security Service (DSS) 
• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
• Missile Defense Agency (MDA) 
• National Geospatial-Intelligence Agency (NGA) 
• National Security Agency (NSA) 
• TRJCARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services Lniversity of the Health Sciences (USUHS) 
• Washington Headqua1ters Services (WHS) 
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EO 

DEPARTMENT OF DEFENSE 
MISSILE DEFENSE AGENCY 

5700 1 8TH STREET 
FORT BELVOIR, VA 22060·5573 

MAR 0 8 2012 

MEMORANDUM FOR DEPARTMENT OF DEFENSE OFFICE OF DIVERSITY 
MANAGEMENT AND EQUAL OPPORTUNITY 

SUBJECT: Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 
Report Requirements 

To comply with the Missile Defense Agency's reporting requirements to the Department 
of Defense Office of Diversity Management and Equal Opportunity, attached is our No FEAR 
report for FY 2011. 

This report specifies matters relating to the enforcement of certain anti-discrimination 
and whistleblower laws. 

My point of contact for this report is Ms. Victoria C. Gilner, Director, Office of Equal 
Opportunity and Diversity Management. Ms. Gilner can be reached at 571-231-8176 or e-mail: 
Victoria.gilner@mda.mil. 

Attachment: 
As stated 

~~ 
Lieutenant General, USA 
Director 



MISSILE DEFENSE AGENCY 

Fiscal Year 2011 

Annual Report to Congress 

on the 

Notification and Federal Employee 

Antidiscrimination and Retaliation 

Actof2002 



A. Introduction 

The Missile Defense Agency (MDA) is a research, development, and acquisition agency 
within the U.S. Department of Defense (DoD). The MDA is responsible for managing, 
directing, and executing the Ballistic Missile Defense (BMD) program. The MDA's mission is 
to develop, test and field an integrated, layered, BMD system to defend the United States, its 
deployed forces, allies and friends against all ranges of enemy ballistic missiles, in all phases of 
flight. It also coordinates with the Combatant Commanders, other DoD components and federal 
agencies, foreign governments, international organizations, and others as authorized. 

The Office of Equal Opportunity and Diversity Management (EO) was established in 
November 2008 with the appointment of the MDA Director of EO. Prior to November 2008, all 
EO services were provided by the Washington Headquarters Services' (WHS) Equal 
Employment Opportunity Program Division (EEO PD). The period between November 2008 and 
July 2009 was a transitional period. In July 2009, MDA became solely responsible for all EO 
services. 

This report is prepared in accordance with the requirements of Title II, Section 203, of the 
Notification and Federal Employee Antidiscrimination and Retaliation Act of2002. The Act 
requires federal agencies to submit an annual report to the Speaker of the House of 
Representatives; the President Pro Tempore of the Senate; Senate Committee on Homeland 
Security and Governmental Affairs; House Committee on Oversight and Government Reform; 
the Senate Health, Education, Labor, and Pensions Committee; the House Education and Labor 
Committee; the U.S. Equal Employment Opportunity Commission; and the Department of 
Justice. 

The Act holds federal agencies accountable for violations of antidiscrimination and 
whistleblower protection laws relating to federal employment. The report contains data and 
analysis concerning equal employment opportunity complaints filed with MDA during Fiscal 
Year 2011. 

It is the law ofthis nation and the policy of MD A to prohibit unlawful discrimination in 
the workplace. MDA is committed to maintaining an environment that provides equal 
employment opportunity for its workforce, as well as applicants for employment. MDA's 
workforce includes approximately 2300 government civilian employees and 115 military service 
members located in 5 states and at international sites. The workforce also includes 750 OGA 
civilians and 6000 contractors providing staff support. 

B. Federal Court Cases Arising Under the Federal Antidiscrimination or Whistleblower 
Laws 

MDA has no cases in Federal Court. There were no Federal court cases pending during 
the 4th quarter of2011 (July- September 2011). 

C. Employees Disciplined for Conduct Inconsistent with Federal Antidiscrimination or 
Whistleblower Laws 
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1. Employees Disciplined in Connection with Federal Court Cases 
2. Employees Disciplined in Administrative Cases 

There were no findings of discrimination against any MDA employee during this fiscal 
year. There were no disciplinary actions taken against agency employees related to having 
unlawfully discriminated against another individual during the 4th quarter of 2011 
(July- September 2011). 

D. Final Year-End No FEAR Act Data for Fiscal Year 2011 

Attached. 

E. MD A's Discipline Policy for Conduct Inconsistent with Federal Antidiscrimination or 
Whistleblower Laws 

MDA is committed to maintaining a workplace that promotes productivity and 
professionalism and an environment that protects the dignity of all of its workers. MDA has 
issued anti-harassment, equal opportunity and diversity policy statements, which are periodically 
sent to all of its employees and contractors, which provide that any harassment ofMDA 
employees, sexual or non-sexual, is expressly prohibited and will not be tolerated. These 
statements provide that employees who engage in discriminatory or harassing behavior will be 
subject to appropriate corrective action if allegations are substantiated. See the attached policy 
statements (Appendix 2-5). 

F. Data Analysis 

MDA had only three formal complaints filed against it in FY 2011. All three complaints are 
very different and there is no discernible pattern to be gleaned from the filings. One complaint 
was dismissed for failure to state a claim (failure to accommodate drug abuse as a disability 
following the arrest of an MDA employee for drug and paraphernalia possession). That case is 
currently on appeal before the EEOC Office of Federal Operations. The second complaint is 
awaiting a hearing before the EEOC Washington Field Office and is a non selection case based 
on race and reprisal in two different "promotional" situations. The third complaint has been 

resolved. That complaint involved the reasonable accommodation of a disability. While the 
complaint was being investigated, the complainant retired from federal service with a disability 
retirement. All other issues were subsequently resolved. 

Actions Planned to Improve MDA's Equal Opportunity and Diversity Management Program. 

MDA continues to work to improve its EO Program. The following actions are planned in 
FY 2012: 

• continue basic EO and diversity management training for new employees and managers, 
• select a Management Program Analyst Intern to assist in coordinating compliance with 

EEO reporting obligations, 
• continue to conduct one-on-one meetings with senior management, 
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• continue diversity outreach, 
• continue working with Diversity, Wellness and Morale Advisory Council formed in 

March of2010, and 
• continue the exchange of ideas among and benchmarking with other small agencies on 

EEO issues. 

G. Judgment Fund Reimbursement 

MDA had no judgments against it with respect to unlawful discrimination or retaliation in 
FY 2011. Therefore, there is no adjustment needed or made to the budget of MDA to comply 
with its Judgment Fund reimbursement obligations incurred under 5 CFR § 724.103. 

H. No FEAR Act Training Plan 

In addition to the initial No FEAR training provided to all MDA employees, all new 
employees are informed of the No FEAR Act training requirement on their first day at MDA. 
Each employee is required to complete their initial No Fear Act training within sixty days of 
their arrival at MDA. And, in accordance with OPM's rules, No FEAR Act training will be 
conducted every two years. 

APPENDICES: 
Appendix 1: MDA No FEAR 2011 Fiscal Year (4th Quarter) Data 
Appendix 2: Equal Employment Opportunity Policy Statement 
Appendix 3: Anti-Harassment Policy Statement 
Appendix 4: Diversity Policy Statement 
Appendix 5: Annual 2011 Statement 
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Equal Employment Opportunity Data Posted Pursuant to Title Ill of 
The Notification and Federal Employee Antidiscrimination and Retaliation 

Act of 2002 (No FEAR ACT), Pub.L. 107-174 

Number of Complaints Filed 3 

Number of Complainants 3 

Repeat Filers 0 

Race 

Color 

Religion 0 

Reprisal 

Sex 0 

National Origin 0 

Equal Pay Act 0 

Age 0 

Disability 3 

Non-EEO basis 0 

Appointment/Hire 0 

Assignment of Duties 0 

Awards 0 

Conversion to Full Time 0 

Disciplinary Action 0 

(I) Demotion 0 

(2) Reprimand 0 

(3) Suspension 0 

(4) Removal 0 

(5) Other 0 

Duty Hours 0 

Evaluation/ Appraisal 2 



Examination/Test 

Harassment 

(I) Non-Sexual 

(2) Sexual 

Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

Denied 

Directed 

Reasonable Accommodation 

Reinstatement 

Retirement 

Termination 

Terms/Conditions of Employment 

Time and Attendance 

Training 

Other 

Complaints pending (for any length of time) during fiscal year 

Average number of days in investigation stage 

Average number of days in final action stage 

Complaints pending (for any length of time) during fiscal year where hearing was requested 

Average number of days in investigation stage 

Average number of days in final action stage (average days processing time) 

Complaints pending (for any length of time) during fiscal year where hearing was 
not requested. 

Average number of days in investigation stage 

Average number of days in final action stage 

0 

0 

2 

0 

0 

0 

0 

0 

2 

0 

0 

0 

0 

4 

224 

NA 

4 

224 

NA 

0 

NA 

NA 



Processing Time (Cont.) 

Complaints dismissed by Agency 

Total Complaints Dismissed by Agency 

Average days pending prior to dismissal 

Complaints Withdrawn by Complainants 

Total complaints Withdrawn by Complainants 

Total Number offmdings 

a. Without a hearing 

b. With a hearing 

Total Number of findings 

Race 

Color 

Religion 

Reprisal 

Sex 

National Origin 

Equal Pay Act 

Age 

Disability 

Non-EEO 

Findings After Hearing 

Race 

Color 

Religion 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

FY 2011 
thru 9/30 

30 

0 

0 



Reprisal 0 

Sex 0 

National Origin 0 

Equal Pay Act 0 

Age 0 

Disability 0 

Non-EEO 0 

Findings Without Hearing 0 

Race 0 

Color 0 

Religion 0 

Reprisal 0 

Sex 0 

National Origin 0 

Equal Pay Act 0 

Age 0 

Disability 0 

Non-EEO 0 

Total Number of Findings 0 

Appointment/Hire 0 

Assignment of Duties 0 

Awards 0 

Conversion to Full Time 0 

Disciplinary Action 0 



Demotion 0 

Reprimand 0 

Suspension 0 

Removal 0 

Other 0 

Duty Hours 0 

Evaluation/ Appraisal 0 

Examination/Test 0 

Harassment 0 

Non-Sexual 0 

Sexual 0 

Medical Examination 0 

Pay (Including Overtime) 0 

Promotion/Non-Selection 0 

Reassignment 0 

Denied 0 

Directed 0 

Reasonable Accommodation 0 

Reinstatement 0 

Termination 0 

Terms/Condition of Employment 0 

Time and Attendance 0 

Training 0 

Other 0 

Findings After Hearing 0 



Appointment/Hire 0 

Assignment of Duties 0 

Awards 0 

Conversion to Full Time 0 

Disciplinary Action 0 

Demotion 0 

Reprimand 0 

Suspension 0 

Removal 0 

Other 0 

Duty Hours 0 

Evaluation/ Appraisal 0 

Examination/Test 0 

Harassment 0 

Non-Sexual 0 

Sexual 0 

Medical Examination 0 

Pay {Including Overtime) 0 

Promotion/Non-Selection 0 

Reassignment 0 

Denied 0 

Directed 0 

Reasonable Accommodation 0 

Reinstatement 0 

Termination 0 

Terms/Condition of Employment 0 



Time and Attendance 0 

Training 0 

Other 0 

Findings Without Hearing 0 

Appointment/Hire 0 

Assigmnent of Duties 0 

Awards 0 

Conversion to Full Time 0 

Disciplinary Action 0 

Demotion 0 

Reprimand 0 

Suspension 0 

Removal 0 

Other 0 

Duty Hours 0 

Evaluation/ Appraisal 0 

Examination/Test 0 

Harassment 0 

Non-Sexual 0 

Sexual 0 

Medical Examination 0 

Pay (Including Overtime) 0 

Promotion/Non-Selection 0 

Reassignment 0 

Denied 0 

Directed 0 



Reasonable Accommodation 

Reinstatement 

Termination 

Terms/Condition of Employment 

Time and Attendance 

Training 

Other 

Total complaints from previous Fiscal years 

Total Complainants 

Status of complaints pending from previous fiscal years 

Investigation 

Hearing 

Final Agency Action 

Appeal with EEOC Office of Federal Operations 

Pending Completion Where Investigation Exceeds Required Time Frames 

•All citations are contained at 29 CFR Part 1614 
Federal Sector Equal Employment Opportunity. 

0 

0 

0 

0 

0 

0 

0 

:lp~~&:fl:V'' 
th'ru !i/30 

2 

2 

Remanded by EEOC' 

0 

2 

0 

0 

FY 201:1 ,;; · ;:, 
thrli 9/JO> 

;;~ 

0 



EO 

DEPARTMENT OF DEFENSE 

MISSILE DEFENSE AGENCY 
7100 DEFENSE PENTAGON 

WASHINGTON, DC 20301-7100 

POLICY MEMORANDUM NO. 11 

APR08ml 

MEMORANDUM FOR ALL MDA PERSONNEL 

SUBJECT: Equal Employment Opportunity 

This revised policy supersedes Policy Memorandum 11, dated June 10, 2005. 
Equal Employment Opportunity (EEO) in the federal government mandates equal 
opportunity for all persons and prohibits discrimination based on race, color, religion, 
sex, national origin, age, disability, political affiliation, sexual orientation, marital status, 
membership in an employee organization, or reprisal for participating in protected EEO 
activity. As your new Director, it is my intention to ensure that the MDA workplace 
continues to be free from all forms of unlawful discrimination so that each employee can 
reach their full potential and MDA can achieve its mission. 

Unlawful discrimination has not and will not be tolerated or condoned at MDA. 
The teamwork that is integral to our program successes includes providing individuals the 
opportunity to achieve excellence. Each of us is responsible for eliminating barriers and 
practices that impede EEO and for conducting ourselves in a manner that promotes an 
environment of fairness, respect and equality for all personnel. To maintain this 
environment, we must ensure that: 

a. Persons are recruited, hired and promoted for all jobs without regard to 
race, color, religion, sex, national origin, age, disability, political affiliation, sexual 
orientation, marital status, membership in an employee organization or any other non
merit factor. 

b. Placement decisions are based solely on an individual's qualifications for 
the position being filled. 

c. Other personnel actions such as opportunities for training and career 
development, awards, benefits, compensation and reassigrunents or transfers are 
administered without unlawful discrimination, prejudices or biases. 

Individuals who believe they have been discriminated against based on race, color, 
religion, sex (including sexual harassment), national origin, age (over 40), 
mental/physical disability, political affiliation, sexual orientation, marital status, 



membership in an employee organization, or reprisal for participating in protected EEO 
activity must contact the Office of Equal Opportunity and Diversity Management within 
45 days of the date the alleged discriminatory act occurred or within 45 days of the 
effective date of the alleged discriminatory personnel action. For more information, 
please contact Ms. Victoria C. Gilner, Director, Office of Equal Opportunity and 
Diversity Management at Victoria.Gilner@mda.mil, or (703) 693-9155. Failure to make 
a timely report may hinder MDA's ability to prevent and/or correct any unlawful 
behavior. MDA will protect the confidentiality of employee's reporting unlawful 
harassment to the extent possible. 

2 

Living up to the principles of Equal Opportunity is integral to our Agency's vision, 
guiding principles and personal values and strategic goals and objectives as we chart our 
course for the future. I expect each of you to share my commitment to the principles of 
equal employment opportunity. This will ensure MDA upholds and enhances its 
reputation as a model employer for all throughout the Department of Defense. 

:!!:ft!15 
Lieutenant General, USA 
Director 



EO 

DEPARTMENT OF DEFENSE 
MISSILE DEFENSE AGENCY 

7100 DEFENSE PENTAGON 
WASHINGTON, DC 20301-7100 

POLICY MEMORANDUM NO. 20 

MEMORANDUM FOR ALL MDA PERSONNEL 

SUBJECT: Anti-Harassment Policy 

APR O 8 2009 

This revised policy supersedes Policy Memorandum No. 20, dated June 13, 2005. 
The Missile Defense Agency (MDA) is and will continue to be a model employer. When 
our employees experience unlawful discrimination or unlawful harassment, their ability 
to excel is diminished and their chances to reach their full potential are jeopardized. 

Equal Employment Opportunity (EEO) in the federal government mandates equal 
opportunity for all persons and prohibits discrimination based on race, color, religion, 
sex, national origin, age, disability, political affiliation, sexual orientation, marital status, 
membership in an employee organization, or reprisal for participating in protected EEO 
activity. Unlawful harassment includes creating an intimidating, hostile working 
environment for another on the prohibited bases noted above. Sexual harassment is 
unlawful discrimination based upon unwelcome sexual advances, requests for sexual 
favors, and other verbal or physical conduct of a sexual nature when submission to or 
rejection of such conduct explicitly or implicitly affects an individual's employment, 
unreasonably interferes with an individual's work performance, or creates an 
intimidating, hostile, or offensive work environment. Unlawful harassment by 
supervisors and managers is especially unacceptable and will not be tolerated. 

It is the duty of each manager and supervisor to maintain a workplace free of 
unlawful discrimination and unlawful harassment. I encourage you to report complaints 
of unlawful harassment or sexual harassment to your immediate supervisor. If your 
supervisor is unavailable, or believed to be the offender, you should report the offending 
conduct to the next official within your supervisory chain of command or any EEO 
official. Management officials must follow-up on sexual harassment complaints by 
immediately conducting a prompt, thorough, and impartial investigation. When 
allegations are substantiated, immediate and appropriate corrective action must be taken 
to eliminate unlawful harassment activity. Violators will be subject to appropriate 
corrective action. Additionally, the law prohibits retaliation against employees who 
report an incident of unlawful or sexual harassment or cooperate with any official 
inquiry. 



For more information or for those complaints that cannot be resolved at normal 
supervisory levels, please contact Ms. Victoria C. Gilner, Director, Office of Equal 
Opportunity and Diversity Management. Ms. Gilner may be reached at 
Victoria.Gilner@mda.mil, or (703) 693-9155. 
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All personnel are entitled to perform their duties in an environment that is free from 
unlawful harassment and sexual harassment. I expect all MDA personnel to work 
together to ensure that we maintain a professional work environment. This policy has my 
strongest commitment and your commitment to this policy will ensure we achieve our 
mission goals and objectives. 

~.tJAU/4 
PATRICK J. O'REILLY 
Lieutenant General, USA 
Director 
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EO 

DEPARTMENT OF DEFENSE 

MISSILE DEFENSE AGENCY 
7100 DEFENSE PENTAGON 

WASHINGTON, DC 20301-7100 

POLICY MEMORANDUM N0.55 

MEMORANDUM FOR ALL MDA PERSONNEL 

SUBJECT: Diversity Policy 

DEC 1 6 1009 

The Missile Defense Agency values the diversity \Vithin its \VOrk force. 'fhat 
diversity helps spark the innovation that enables us to provide ballistic n1issile defenses 
for the United States, its deployed forces, and our friends and allies and reflects the 
demography of our great Nation. MDA is firmly committed to developing and sustaining 
a culture and environment \Vhere diversity is valued and leveraged. 

MDA will continue to aggressively promote diversity within our workforce. Our 
continued proactive leadership will empower and enable an environment that values 
uniqueness, different perspectives and talent. All of our employee recruitment, retention, 
and development programs and policies will continue to capitalize on our diversity while 
instilling the professionalism and dedication that are consistent with our Agency's core 
values. 

As we look to the future, we must anticipate and embrace the demographic 
dynamics of our Nation and strive to build a workforce that reflects these qualities and 
attributes. I challenge each of you to redouble your efforts through your leadership, 
mentorship, service, and by personal example to ensure MDA is recognized as providing 
an environment that values and embraces the contributions and diversity of every 
member of our workforce. 

!!::t~Y 
Lieutenant General, USA 
Director 



EO 

DEPARTMENT OF DEFENSE 

MISSILE DEFENSE AGENCY 
5700 1 STH STREET 

FORT BELVOIR, VIRGINIA 22060-5573 

MEMORANDUM FOR ALL MDA 

AUG 2 4 2011 

SUBJECT: Annual Statement Regarding Equal Employment Opportunity and 
Diversity Management (EO) 

As we near the conclusion of our BRAC relocations, I wanted to take this time to remind 
everyone of our continuing obligations to provide every employee at the Missile Defense 
Agency (MDA) with a workplace environment free of all forms of unlawful discrimination. 
MDA is committed to a workplace that promotes equal employment opportunity, embraces 
diversity, and is free from all discriminatory practices, including unlawful harassment. 

It is illegal and against Policy Memorandums 11 and 20 for any person to discriminate, 
harass, threaten, or intimidate another employee on the basis of their race, color, religion, sex, 
national origin, age, disability, marital or parental status, sexual orientation or genetic 
information. Unlawful harassment in violation of these policies includes unwelcome sexual 
advances, requests for sexual favors and other verbal or physical conduct of a sexual nature when 
(I) submission to such conduct is made directly or indirectly a term or condition of a person's 
employment; or (2) submission to or rejection of such conduct by a person is used as the basis 
for employment decisions affecting the person. Unlawful harassment also includes creating an 
intimidating, hostile or offensive working environment for another person. Unlawful harassment 
can take the form of denigrating or hostile written and/or graphic materials posted in the 
workplace. Policy Memorandum 55 reinforces the business case for maintaining a workplace in 
which diversity is valued and embraced. These commitments to equal opportunity and diversity 
must be exemplified in all of our management practices and decisions including recruitment and 
hiring practices, appraisal systems, promotions, and training and career development programs. 

It is the responsibility of each supervisor and manager to maintain a workplace free of 
unlawful harassment. This duty includes discussing these policies with all employees and 
assuring them that they are not to endure insulting, degrading or exploitative sexual or unlawful 
harassing treatment and to report perceived violations of these policies. This duty also includes 
maintaining a workplace in which diversity is valued and embraced. 

Any employee who exercises his or her right to make a complaint about unlawful 
discrimination, including harassment, will not be subjected to any retaliation. Any supervisor or 
employee, who retaliates against an individual for exercising his or her right to report unlawful 
harassment or retaliates against an individual for opposing unlawful discrimination or retaliates 
against an individual for participation in proceedings covered by anti-discrimination statutes, 
shall be subject to disciplinary action. 



Employees who believe they have been subjected to unlawful discrimination, including 
harassment must report this within 45 days to the MDA EO office. It is extremely important that 
any unlawful harassment or retaliation be reported immediately so that the matter can be 
promptly addressed. 

1 have trust and confidence in the professionalism and integrity of our MDA workforce 
and know that each of us will ensure that our actions conform to the spirit and intent of our 
policies in order to maintain a high performing work environment. Thank you for your 
continued dedication to fulfilling the mission of our agency and for your service to the nation. 

fl< { 
PA~'~ 
Lieutenant General, USA 
Director 

2 





 



0 
~ ..,, 

U.S. MERIT SYSTEMS PROTECTION B~A~ 
Office of the G'fiair~,], 

1615 M Street, N]/1(1;~ 
Washington, DC ~9-00°2'·1" 

Chairman 

The Honorable Jacqueline A. Berrien 

Phone: (202) 653-7101; Fax: (202) 653-7208; E-Mail: chairman@nppb.ao:.g.O 

-::::: y .. ~ 

tJ' March 30, 2012 c5' 

Chair, Equal Employment Opportunity Commission 
131 M Street, N .E. 
Washington, D.C. 20507 

Dear Chair Berrien: 

The U.S. Merit Systems Protection Board (MSPB) is pleased to submit this annual report for 

Fiscal Year 2011, in accordance with Section 5, Part 724 of the Code of Federal Regulations 
(5 C.F.R. § 724) and Section 302 of Title II of the Notification and Federal Employee Antidiscrimination 
and Retaliation Act (No FEAR Act). 

The MSPB is an independent, quasi-judicial agency established to protect Federal merit systems 

and the rights of individuals within those systems. MSPB carries out its statutory responsibilities and 
authorities primarily by adjudicating individual employee appeals, conducting merit systems studies, and 
reviewing significant actions of the Office of Personnel Management. 

During Fiscal Year (FY) 2011, MSPB remained firmly committed to Equal Employment 

Opportunity (EEO), diversity, and inclusion. For the third consecutive year, MSPB's EEO complaint 
activity remained low. I believe our low complaint activity is due to the agency's commitment to 

alternative dispute resolution as a means to resolve conflict, the growing visibility of the Office of Equal 
Employment Opportunity, and our proactive efforts to encourage dialogue on EEO/Diversity issues 
through engaging special observances. As I have stated to you in past years, I believe that establishing a 

robust, pro-active EEO program is essential to creating a work environment that is inclusive and free from 
discrimination. 

Based on achievements made during FY 2011, 1 am confident MSPB will maintain this low 

complaint activity in Fiscal Year 2012. Should you require additional information regarding this report, 
please feel free to contact our Office of Equal Employment Opportunity at 202-653-6772, ext. 4405. 

Respectfully, 

Susan Tsui Grundmann 
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U.S. Merit Systems Protection Board (MSPB) 
Annual Report on the No FEAR Act 

Fiscal Year 2011 

In accordance with 5 C.F .R. § 724, this report tracks the seven focus areas for agencies under the 
No FEAR Act: (1) pending and resolved Federal court cases; (2) administrative equal 
employment opportunity complaints; (3) disciplinary actions resulting from violations of 
nondiscrimination and whistleblower protection statutes; (4) agency disciplinary policies; 
(5) trend analyses of court cases and administrative complaints; (6) a budgetary impact analysis; 
and (7) agency training plan. 

Part 1. The Number of Federal Court Cases Pending and Resolved 

1. The number of cases in Federal court pending or resolved in each fiscal year and arising 
under each of the respective provisions of the Federal Antidiscrimination Laws and 

Whistleblower Protection Laws applicable as defined in Sec. 724.102 of subpart A. 

Fiscal Year 2011 2010. 2009 2003 2007 

Title VII of the Civil Rights I I I 2 I 
Act 
Age Discrimination in 0 0 0 0 0 
Employment Act 
Civil Service Reform Act 0 0 0 0 0 
5 u.s.c. § 2302(b)(J) 
Civil Service Reform Act 0 0 0 0 0 
5 U.S.C. § 2302(b)(9) 
Equal Pay Act 0 0 0 0 0 

Rehabilitation Act 0 0 0 0 0 

Whistleblower Protection 0 0 0 0 0 
Act 

2. In the aggregate, for the cases identified in paragraph (a)(l) of this section and separated 
provision(s) of law involved: 

i. The status or disposition (including settlement): 

MSPB Response: There was one ( 1) case pending in Federal court during the relevant reporting 
period. 

ii. The amount of money required to be reimbursed to the Judgment Fund by the agency for 
payments as defined in§ 724.102 of subpart A: 



MSPB Response: MSPB was not obligated to reimburse the Judgment Fund during the relevant 
reporting period. 

iii. The amount of reimbursement to the Judgment Fund for attorney's fees where such fees 
have been separately designated: 

MSPB Response: There were no ri:imbursements made to the Judgment Fund for attorney's 
fees during the relevant reporting p(:riod. 

1. Jn connection with cases identified in paragraph (a)(l) of this section, the total number of 
employees in each fiscal year disciplined as defined in§ 724.102' of subpart A: 

MSPB Response: There were no violations of any Federal Antidiscrimination Laws or 
Whistleblower Protection Laws within the agency during the relevant reporting period. 

Part 2. Administrative Equal Employment Opportunity Complaint Data 

The final year-end data about discrimination complaints for each fiscal year that was posted in 
accordance with Equal Employment Opportunity regulations at subpart Ga/Title 29, Code of 
Federal Regulations (implementing section 301 (c)(l)(B) of the No FEAR Act): 

MSPB Response: See Attachment I, MSPB No FEAR Act data through 1st quarter, fiscal year 

2012. 

Part 3. Disciplinary Actions 

Whether or not in connection with cases in Federal court, the number of employees in each fiscal 
year disciplined as defined in§ 724.102 of subpart A. 

MSPB Response: There was no disciplinary action taken against an employee in accordance 
with § 724.102 of subpart A during the relevant reporting period. 

Part 4. Disciplinary Policies 

A detailed description of the agency's policy for taking disciplinary action against Federal 
employees for conduct that is inconsistent with Federal Antidiscrimination Laws and 
Whistle blower Protection Laws or for conduct that constitutes another prohibited personnel 
practice revealed in connection with agency investigations of alleged violations of these laws. 
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MSPB Response: MSPB maintains a policy of zero tolerance towards unlawful conduct under 
Federal Antidiscrimination Laws and Whistleblower Protection Laws. The agency's Equal 
Employment Opportunity and Diversity Policy Statement issued by Chairman Susan Tsui 
Grundmann on April 25, 2011, stat1!s, in part:" ... MSPB supports equal opportunity for all 
employees and applicants, and prohibits discrimination based on race, color, religion, sex 
(including sexual harassment, pregnancy, and gender identity), national origin, age ( 40 years of 
age and over), disability (physical or mental), family medical history, and genetic information. 
Consistent with Presidential Executive Orders and other laws designed to protect federal 

employees, it is also MSPB policy to prohibit discrimination based on political affiliation, sexual 
orientation, status as a parent, marital status, military service or any other non-merit factor. 
Equally important, all employees and applicants must be able to exercise their right to elect the 

EEO process, oppose discriminatory practices, and engage in whistl1! blowing or exercise any 
other appeal right provided by law without fear of retaliation." 

Further, the MSPB Table of Penalties imposes discipline from a letter of reprimand to removal 
for an "abuse of authority and commission of a prohibited personnel practice covered by 5 

U.S.C. § 2302." This Table of Penalties is posted on the agency's intranet and is accessible to all 
employees. 

Part 5. Trend Analyses 

An analysis of the information provided in paragraphs (a)(l) through (6) of this section in 
conjunction with data provided to the EEOC in compliance with 29 C.F.R. § 1614 subpart F of 
the Code of Federal Regulations. Such analysis must include: 

i. An examination of trends. 

MSPB Response: The Office of Equal Employment Opportunity (OEEO) received five (5) 

requests for EEO Counseling during FY 11 and there were zero fom1al EEO complaints filed 
during this reporting period. In two (2) informal complaints, both employees withdrew from the 
EEO process. In the remaining thn:e (3) informal complaints, the employees entered into 
Alternative Dispute Resolution (ADR). In two instances, the employee elected not to file a 
formal EEO Complaint following ADR. While one employee did file a formal EEO complaint, 
it was not filed during the reporting period covered by this report. ADR services were provided 
through an interagency agreement with the Federal Mediation and Conciliation Service. 
The bases alleged in these informal complaints were: physical disability, race, and reprisal. The 
issues in these informal complaints included: failure to accommodate, harassment (non-sexual), 
performance evaluation and terms and conditions of employment. 
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ii. Causal analysis. 

MSPB Response: A causal analysis of the agency's EEO complaint activity during FY 11 

shows that the number of complaints (five informal, zero formal) and Counselees (five) remained 
low, though up from the year before. FY 11 complaints data reflects that 2.4% ofMSPB's total 
permanent workforce of212 employees raised discrimination concerns to the OEEO. Two of the 
five Counselings originated in the same work group, the Office of Appeals Counsel (OAC), and 
were on the same basis, but involved different issues (disability, performance, harassment and 
failure to accommodate). However, this was the first year that OAC experienced complaint 
activity, and a trend cannot be determined. During FY 12, the EEO Director will continue to 
monitor EEO complaint activity originating from this organization. 

iii. Practical knowledge gained through experience. 

MSPB Response: During FY 11, MSPB remained fully committed to equal opportunity, 
developing a diverse workforce, and creating an inclusive, harassment/reprisal free work 
environment. Although there were more requests for EEO Counseling during this reporting 
period, formal EEO complaint activity remained very low. One possible reason for this includes 

the agency's strong support of the use of ADR to resolve EEO disputes. Agency policy makes it 
mandatory for managers to participate in ADR when elected during the informal process. While 
not every case results in a settlement agreement, ADR creates an opportunity for the employee 
and manager to engage in constructive dialogue on sensitive issues that might not otherwise be 

openly addressed. 

A second potential reason for low complaint activity may be that employees received positive 
messaging about equal employment opportunity and diversity from agency leadership. As 
reported in the agency's annual Management Directive 715 Report for FY 11 submitted to the 
Equal Employment Opportunity Commission, FY 11 saw a remarkable rise in the positive 
response rate of two questions in the agency's Employee Viewpoint Survey (EVS) results 
relating to EEO, Diversity and Jnclusion. Question 34, Policies and programs promote diversity 
in the workplace (for example, recruiting minorities and women, training in awareness of 
diversity issues, mentoring), rose from a positive response rate of 65.6% in FY 10 to 71.3% in 
FY 11, an increase of 5.7%. Question 45, My supervisor/team leader is committed to a 
worliforce representative of all segments of society, rose from 64.7% in FY I 0 to 77.5% in FY 
11, an increase of 12.8%. The positive response rates to these questions may be linked to the 
robust special observance programming offered by OEEO. During this reporting period, OEEO 
engaged agency employees by facilitating seven monthly special observances and Unity Day, the 
agency's annual event that that honors the diversity of the agency's workforce. These events 
were well attended by agency employees and agency leadership consistently participated. Also 
contributing to this positive messaging, the new EEO Director delivered presentations on the 
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roles and responsibilities of OEEO to every organization within MSPB, and physically visited 
several of the Regional/Field Offices during this reporting period. 

A robust special observance program supported by agency leadership, greater visibility of the 
EEO Office/Director, and strong support of Alternative Dispute Resolution all may have resulted 
in low formal EEO Complaint activity during FY 11. 

iv. Any action planned or taken to improve complaint or civil rights programs of the agency with 

the goal of eliminating discrimination and retaliation in the workplace. 

MSPB Response: During FY 11, MSPB was sensitive to its responsibilities under Federal 
Antidiscrimination Laws and Whistleblower Protection Laws and EEOC regulations governing 
the Federal sector complaints process. As required under law, during the first quarter of FY 11, 
all agency employees were required to complete the bi-annual No FEAR Training. OEEO 
monitored this process and reported a 100% completion rate. On April 25, 2011, MSPB 

leadership reaffirmed the agency's commitment to EEO and diversity and issued a new EEO and 
Diversity Policy Statement, which prohibits and defines harassment, as well as reprisal and 
provides clear avenues for reporting claims of harassment. During this reporting period OEEO 
rolled out training to all employees relating to reasonable accommodation to fulfill requirements 
of the agency's EEO and Diversity Training Policy; and also updated the agency's Limited 
English Proficiency Plan as required under Executive Order 13166. Lastly, the agency took 
several steps to strengthen the accessibility of the agency's products and website as required 
under Section 508 of the Rehabilitation Act. 

The agency's plans for FY 12 include: (!)revising the agency's harassment policy and 
procedures; (2) conducting training on EEO related topics, including ADR, reasonable 
accommodation, and harassment; and (3) completing the revision of the agency's Limited 
English Proficiency Plan, as required under Executive Order 13166. 

Part 6. Budgetary Adjustments 

For each fiscal year, any adjustment needed or made to the budget of the agency to comply with 

its Judgment Fund reimbursement obligations(s) incurred under 5 C.F.R. § 724.103 of subpart 

A. 

MSPB Response: MSPB made no adjustments to its budgetary requirements to comply with the 
Judgment Fund reimbursement obligations(s) under§ 724.103 during the relevant reporting 

period. 
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Part 7. Training Plan 

The agency's written plan developed under 5 C.FR. § 724.203 to train its employees. 

MSPB Response: MSPB contracted with Brightline Compliance to provide No FEAR Act 

training in accordance with the initial training requirement of 5 C.F.R. § 724.203( d). In 
compliance with the recurring training and documentation requirements of 5 C.F.R. §§ 724.203 
(b) and ( d), MSPB developed and issued an internal No FEAR Act training module to all 

employees in December 2008 and again in October, 2010, the first quarter of FY 2011. The 
training module includes updates in the law and a system for tracking when employees complete 
training. The training is Section 508 compliant and accessible electronically to all employees via 
the MSPB's intranet and on the EEO Portal. OEEO ensures that all new employees are 
accessing and completing the training within the required 90-day time limit. 
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ATTACHMENT 1. 

United States· Merit Systems Protection Board 

Equal Employment Opportunity Data Posted Pursuant to Title Ill of the Notification and 
Federal Employee Antidiscrlmlnation and Retaliation Act of 2002 (No FEAR Act), 

Pub. L.107-174 

Number of Complaints Filed 2 3 4 3 0 
Number of Complainants 2 3 3 3 0 0 
Repeat Filers 1 0 1 1 0 0 

BY_.. 
... .R.1914.'ftMCd} 

Race 1 2 2 3 0 0 
olor 0 0 0 1 0 0 

Religion 0 1 1 0 0 0 
National Ori in 1 0 0 0 0 0 
Sex (including complaints filed under 0 3 2 1 0 0 
Equal Pay Act) 
Disabili 1 1 2 0 0 0 

ge 1 1 1 0 0 0 
Genetic Information * * * * 0 0 
Reprisal 0 3 2 1 0 0 
Non-EEO 0 0 0 0 0 0 

1 
1 
0 

.. 
0 
0 
0 
0 
0 

1 
1 
0 
1 
0 

- Data is not required as this period predates the effective date of the Genetic Information Nondiscrimination Act. 

c• uura.., mue 
29C.F.R. I tet4.704(e) .. .. 

ppointment/Hire 0 0 0 0 0 0 0 
ssignment of Duties 0 0 1 0 0 0 0 
wards 0 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 0 
Disciplinary Action 

Demotion 0 0 1 0 0 0 0 
Reprimand 0 1 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 
Letter of Counselin 0 1 0 0 0 0 0 



Other - 0 I 0 0 0 0 0 0 
Duty Hours 0 0 0 0 0 0 0 
Evaluation/ Appraisal 0 3 0 1 0 0 0 
ExaminationfT est 0 0 0 0 0 0 0 
Harassment 0 

Non-Sexual 0 0 2 1 0 0 1 
Sexual 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 0 0 0 
Promotion/Non-Selection 1 0 0 0 0 0 0 
Reassignment 0 

Denied 0 0 0 0 0 0 1 
Directed 0 0 0 0 0 0 0 

Reasonable Accommodation 1 0 1 0 0 0 1 
Reinstatement 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 
rr ermination 0 1 0 0 0 0 0 
!Terms/Conditions of Employment 0 3 2 0 0 0 0 
rTime and Attendance 0 0 0 0 0 0 0 
!Training 0 0 0 0 0 0 0 
Pther 0 0 1 2 0 0 0 

4 5 0 0 
90 101.7 33.8 0 0 

0 111 123.8 59.5 0 0 0 

0 2 2 0 0 0 0 

0 94 30 0 0 0 0 

0 342 270.5 0 0 0 0 

1 2 3 2 0 0 0 

90 64.5 46.3 74.5 0 0 0 

verage number of days in final action 0 51 22.6 59.5 0 0 0 
tage 

** - this data was not available 
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0 0 0 
0 0 0 0 0 0 0 

# o/o # o/o # o/o # o/o # o/o # % # % 
Total Number Findings 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Race 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Reli ion 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Sex/Equal Pay Act . 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Disability ' O 0 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Genetic Information * * * * * * * * 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Findin s Without Hearing · O 0 0 0 0 0 0 0 0 0 0 0 0 0 
Race ··o 0 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Sex/Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Ae 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Genetic Information · * * * * * * * * 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Findings After Hearing 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Race 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 0 0 
National Ori in 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Sex/Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Disabili 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Genetic Information * * * * * * * * 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
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& 

- - - "LiaKteaz 
__ ... ___ 
OP .. · ---·~ ~ .• 

.. ·~ -~ < # % # % # % # % # I % # % # % 
Total Number Findings 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinary Action 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Removal .. 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Examination Test 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
- Sexual 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Pay/Includes Overtime 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Reassignment 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Findings Without Hearing 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties '• 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinary Action 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
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otal com laints from previous fiscal ears 
otal Complainants ;. 

Investigation 
ROI issued, pending Complainant's action 
Hearin (EEOC or Federal Court) 
Final Agency Action 

p eal with EEOC/OFO 

Number Pending Completion of 
I nvesti ation 
Investigations Exceeding Time Limits 

0 1 
0 1 
0 1 
0 0 
0 0 
0 1 
0 0 

0 1 

0 0 
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0 0 0 0 0 
0 0 0 0 0 
1 3 3 0 0 
2 0 0 0 0 
0 0 0 0 0 

1 0 0 0 0 
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I am pleased to present a copy of the Nationai Archives and Records Administration's (NARA) 
Annual Report to Congress on the Notification _anti Federal Employee Antidiscrimination and 
Retaliation Act of 2002 (No FEAR ActJ for Fiscal Year 2011. The report is submitted in 
accordance with the requirements of Section 203 of the No FEAR Act. 

Copies of this report have been submitted to the following: 

• Speaker of the House of Representatives; 
• President Pro Tempore of the Senate; 
• Members of Congress with jurisdiction relating to NARA; 
• Attorney General; and 
• Director of the Office of Personnel Management. 

Should you have any questions regarding the report, please contact me at 301-83 7-1986. 

Tanunie L. Johnson 
Acting Director 
Office of Equal Employment Opportunity 

Enclosure: 
FY 2011 Annual Report to Congress on the No FEAR Act 

NATIONAL ARCHIVES and 

RECORDS ADMINISTRATION 

8601 ADELPHI IJ.OAD 
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I. Executive Summary 

The National Archives and Records Administration (NARA) provides its Annual Report 
to Congress as required by Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 ("No FEAR Act"), Public Law 107-174. 
This report includes data for FY 2011. (Appendix A) 

NARA's mission is to serve American democracy by safeguarding and preserving the 
records of our Government, ensuring that the people can discover, use, and learn from 
this documentary heritage. As NARA continues to enhance employee satisfaction, early 
resolution is encouraged to resolve workplace disputes in reducing the number of 
complaints filed against the agency. 

During FY 2011, there were a total of 24 cases. The 24 cases consisted of eight (8) new 
complaints filed and 16 complaints that were on hand at the beginning of the fiscal year. 
The basis alleged most often was race (African American). The issues alleged most often 
were harassment (non-sexual) and termination. NARA closed 11 cases. The 11 closed 
cases consisted of the following: 

• Eight (8) Final Agency Decisions; 
• Two (2) withdrawals; and 
• One (1) sett! ement. 

None of the decisions resulted in a finding of discrimination. 

There were three (3) cases pending in Federal court. Of the three (3), two (2) cases were 
closed. 

There were no reimbursements to the Treasury Judgment Fund. One case involved 
payment. The funds came out of NARA with no admission or judgment against the 
agency. No employees were disciplined for discrimination, retaliation, harassment or 
other infractions of the provisions of law cited under the No FEAR Act stemming from 
Federal district court actions. 

Since the enactment of the No FEAR Act, NARA has had many accomplishments that 
have positively impacted the workplace climate. These include mandatory No FEAR Act 
Refresher Training for all of NARA employees, mandatory EEO Compliance Training, 
Diversity Awareness Training, and EEO Critical Element Training for Managers and 
Supervisors. NARA has been committed to raising awareness and promoting the 
agency's RESOLVE (ADR) program to resolve complaints at the earliest stage. 

3 



II. Introduction 

The No FEAR Act requires Federal agencies to submit annual reports to the Speaker of 
the House of Representatives, the President pro tempore of the Senate, the Committee on 
Governmental Affairs of the Senate, the Committee on Government Reform of the House 
of Representatives, each committee of Congress with jurisdiction relating to the agency, 
the Attorney General, the U.S. Equal Employment Opportunity Commission (EEOC) and 
the Director of the Office of Personnel Management (OPM). This report is submitted by 
NARA to satisfy this reporting requirement. 

III. Background 

On May 15, 2002, President George W. Bush signed into law the No FEAR Act. The 
Act became effective on October I, 2003. The Act requires Federal agencies to be 
accountable for violations of anti-discrimination and whistle blower protection laws and 
post certain statistical data relating to Federal sector EEO complaints filed with the 
agency. 

Section 203 of the No FEAR Act requires that each Federal agency submit an annual 
Report to Congress not later than 180 days after the end of each fiscal year. Agencies 
must report on the number of Federal district court cases arising under each of the 
respective areas of law specified in the Act in which discrimination was alleged; the 
status or disposition of cases; the amount of money required to be reimbursed to the 
Judgment Fund; the number of employees disciplined; any policies implemented related 
to appropriate disciplinary actions against a Federal employee who discriminated against 
any individual, or committed a prohibited personnel practice; and an analysis of the data 
collected with respect to trends and causal analysis. 

The President delegated responsibility for the issuance of regulations governing 
implementation of the No FEAR Act to OPM. OPM published interim regulations on 
January 22, 2004, concerning the reimbursement provisions of the Act. On December 
28, 2006, OPM published the final regulations for reporting in the Federal Register. The 
effective date in the final rule was February 26, 2007. Like most Federal agencies, 
NARA elected to wait until the final regulations were published to submit its first report. 

NARA's EEO Office is responsible for administering and ensuring agency compliance 
with the Federal EEO laws, regulations, policies, and guidance that prohibit 
discrimination in the Federal workplace based on race, color, sex, sexual orientation, 
national origin, religion, age, disability, genetic information, or reprisal. The EEO Office 
is responsible for preparing the agency's Annual Report to Congress on the No FEAR 
Act. The Office of Human Capital, Talent Management Division, Office of the Inspector 
General and the General Counsel also play a role in the implementation of the No FEAR 
Act for NARA employees. 
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IV. Final Year-End Data for FY 2011 

As required by the No FEAR Act, NARA timely posted and displayed a link to the No 
FEAR Act data on its main website (www.archives.gov) not later than 30 calendar days 
after the end of each quarter. (See Appendix A) 

NARA reports that during FY 2011, there were a total 24 complaints of discrimination. 
Eight (8) were filed during the year and 16 were on hand at the beginning of the fiscal 
year. Of the 24 cases, 11 were closed in the following manner: 

• Five (5) Final Agency Decisions without an Administrative Judge (AJ) decision; 
• Three (3) Final Agency Orders with an AJ decision; 
• Two (2) withdrew from the process; and 
• One (I) settlement. 

None of the decisions resulted in a finding of discrimination. 

V. Cases Filed in Federal District Court 

Section 203(1) of the No FEAR Act requires that agencies include in their annual Report 
to Congress "the number of cases arising under each of the respective provisions of law 
covered by paragraphs (I) and (2) of section 201 (a) in which discrimination on the part of 
such agency was alleged." Section 724.302 of OPM's proposed regulations issued on 
January 25, 2006, clarifies section 203 (!)of the No FEAR Act stating that the agencies 
report on the "number of cases in Federal Court pending or resolved ... arising under each 
of the respective provisions of the Federal Anti-discrimination Jaws and whistleblower 
protection laws." 

NARA reports that during FY 2011, the following three (3) cases were pending in 
Federal court: 

5 USC 2302(b)(l), 5 USC 2302(b)(9), 29 USC 791, and 42 USC 2000e-16 

• Murray v. Weinstein, Pennsylvania Eastern District Court, 2:2005cv04557; 
• Haines v. Ferriera, United States District Court, Eastern District of Missouri, 

4.09CVI958; and 
• Wise v. Ferriera, United States District Court for the District of Columbia, Civil 

Action No. 10-1899 (RJL). 

VI. Status or Disposition of the Federal District Court Cases 

The status of the cases is as following: 

• Murray v. Weinstein - Case was suspended; 
• Haines v. Ferriera - Settled; and 
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• Wise v. Ferriera - Pending. 

VII. Reimbursement to the Treasury Judgment Fund 

OPM published interim final regulations in the Federal Register on January 22, 2004, and 
final regulations on May I 0, 2006, to clarify the agency reimbursement provisions of 
Title II of the No FEAR Act. These regulations, among other things, state that the 
Financial Management Service, U.S. Department of the Treasury (FMS), will provide 
notice to an agency's Chief Financial Officer within 15 business days after payment from 
the Judgment Fund. The agency is required to reimburse the Judgment Fund within 45 
business days after receiving the notice from FMS or must contact FMS to make 
arrangements in writing for reimbursement. 

NARA reports that no funds were required to be reimbursed to the Judgment fund. 1 

VIII. Disciplinary Actions 

Section 203(a)( 4) of the No FEAR Act requires that agencies include in the annual 
Report to Congress "the number of employees disciplined for discrimination, retaliation, 
harassment, or any other infraction of any provision of law referred to in paragraph ( 1 ). " 
Section 203(a)(l) requires that agencies report "the number of cases arising under each of 
the respective provisions oflaw covered by paragraphs(!) and (2) of section 20l(a) in 
which discrimination on the part of such agency was alleged." OPM's guidelines provide 
that these cases refer to the number of discrimination cases for which the Judgment Fund 
paid on behalf of the agency. The proposed regulations also define disciplinary actions to 
include any one or a combination of the following actions: reprimand, suspension without 
pay, reduction in grade or pay, or removal. 

NARA reports that there were zero (0) disciplinary actions. 

IX. Policy Description on Disciplinary Actions 

Section 203(a)(6) of the No FEAR Act requires that agencies include in their annual 
Report to Congress a detailed description of the policy implemented by the agency 
relating to disciplinary actions imposed against a Federal employee who discriminated 
against any individual in violation of any of the laws cited under section 20l(a) (!)or (2), 
or committed another prohibited personnel practice that was revealed in the investigation 
ofa complaint alleging a violation of any of the laws cited under section 20l(a) (1) or (2). 
Further, the Act requires that, with respect to each such law, the Federal agency report on 
the number of employees who were disciplined in accordance with such policy and the 
specific nature of the disciplinary action taken. 

The agency issued an Anti-Harassment Policy on January 12, 2010, that ensures all 
NARA's employees, contractors, volunteers, interns, foundation staff, visitors, and 

1 The case that was settled involved a payment, which was paid out of the agency's fund. 
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customers are on notice that NARA does not tolerate discrimination or harassment. (See 
Appendix C-1) 

As a constant reminder NARA posted on its website a No FEAR Notice notifying 
employees of their rights and protections under Federal antidiscrimination and 
whistleblower protection laws. (See Appendix B) 

In addition, NARA's EEO and Diversity Policies and Interim Guidance 300-37 on 
Disciplinary and Adverse Actions are made readily available to employees. (See 
Appendices C-2 and C-3) 

X. Training Requirement for No FEAR Act 

Section 202 (c) of the No FEAR Act requires agencies to provide training to their 
employees on the rights and remedies under Federal antidiscrimination, retaliation, and 
whistleblower protection laws. Under 5 C.F.R. 724.203, agencies are required to develop 
a written plan for training employees on the No FEAR Act. 

In FY 2011, the No FEAR Act Refresher course was offered from August 8, 201 l 
through September 16, 2011. The next training cycle is scheduled for August 2013. The 
training will be a web-based course accessed in NARA's Learning Management System 
(LMS). (Appendix DJ 

In addition to the No FEAR Act Refresher course, the following training courses were 
provided to employees and managers and supervisors in FY 20 l l: 

• Mandatory EEO Compliance; 
• EEO Training for new managers and supervisors; and 
• Diversity Awareness for employees at the Ft. Worth Records Center. 

XI. Examination of Trends, Causal Analysis, Practical Knowledge 
Gained Through Experience and Actions Planned or Taken2 

Section 203(7) of the No FEAR Act requires that agencies undertake "an examination of 
trends, causal analysis, and practical knowledge gained through experience and any 
actions planned or taken to improve complaint or civil rights programs of the agency." 

In FY 20 l l, the number of formal complaints filed was eight (8). In comparison to the 
number (l 4) of complaints filed in FY 20 l 0, the number decreased by 57 percent. 

Race (African American) was the most alleged basis. Harassment (non-sexual) and 
termination were the most alleged issues. 

2 The Annual Federal Equal Employment Opportunity Statistical Report of Discrimination Complaint 
(EEOC Fonn 462) is the source information for section. 
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In FY 2011, 24 individuals were counseled at the informal stage, which was a 60 percent 
decrease in the total number of 40 individuals counseled in FY 2010. Of the 24, 19 
(79%) were processed through traditional counseling procedures. The remaining 5 (21 % ) 
were accepted in the ADR process. Of the 5 accepted in the ADR process, 80 percent 
were resolved. 

NARA encourages ADR to all employees alleging discrimination through its RESOLVE 
Program. By offering ADR the possibility of successful resolution is enhanced. 

In FY 2011, NARA's average processing time for investigations decreased. The average 
processing time was 168.5 days. In FY 2010, the average processing time was 184.60 
days. 

NARA continues to encourage ADR to eliminate actions that may give rise to EEO 
complaints and to avoid costly judgments. Since the implementation of the No FEAR 
Act and mandatory training, NARA employees have gained practical knowledge and 
experience through the training. 

XII. Adjustment to Budget 

Section 203(a)(8) of the No FEAR Act requires that agencies include in their annual 
report to Congress information about "any adjustment (to the extent the adjustment can 
be ascertained in the budget of the agency) to comply with the requirements under section 
201." This section requires federal agencies to reimburse the Judgment Fund for any 
discrimination and whistleblower related settlements or judgments reach in Federal court. 

NARA did not provide an adjustment. 

XIII. Recommendations 

NARA recommends the following actions for improving the EEO program: 

• Adhere to EEOC Management Directive 715 requirements and other efforts to 
overcome identified barriers. 

• Update the EEO and Diversity policies annually; 
• Emphasize the importance and consequences of the No FEAR Act to all 

employees by providing training every two years. In addition, develop and 
conduct training in various aspects of EEO; and 

• Continue to encourage employees to use NARA's alternative dispute resolution 
program (RESOLVE). 
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Equal Employment Opportunity Data 
Posted Pursuant to the No Fear Act: 
NARA Internal Complaint Activity 

Welcome to the National Archives and Records Administration (NARA) reporting 
page for the Notification and Federal Employee Antidiscrimination and Retaliation 
Act of2002 (the No Fear Act). The No Fear Act requires Federal Agencies to post 
summary statistical Equal Employment Opportunity complaint data on a quarterly 
basis during each fiscal year. Below are the tables showing the most recent data. 

Data as of: December 31, 2011 

29 CFR §1614.704(a)(b)(c) 29 CFR §1614.705 
Comparative Data 

Previous Fiscal Year Data 

Complaint Activity l st Qtr 2011 2010 2009 2008 2007 
2012 

Number of Complaints Filed in FY 1 8 14 13 10 13 
1614.704(a) 
Number of Complainants 1 8 14 13 10 13 
1614.704(b) 
Repeat Filers 1 1 2 1 2 2 
1614.704(c) 

29 CFR §1614.704(d) 29 CFR §1614.705 
Comparative Data 

Previous Fiscal Year Data 

Complaints by Basis* 1st Qtr 2011 2010 2009 2008 2007 
2012 

Race 0 7 9 9 5 5 
I. American Indian/Alaskan Native 0 0 0 0 0 0 
2. Asian/Pacific Islander 0 0 0 0 0 0 
3. Black 0 7 9 8 5 3 
4. White 0 0 0 I 0 2 

Color 0 0 I 3 0 I 
Religion 0 0 0 0 I 0 
National Origin 0 0 0 0 2 0 

I. Hispanic 0 0 0 0 0 0 
2. Other 0 0 0 0 2 0 

Sex 0 5 5 6 4 8 
I. Male 0 3 0 5 2 2 
2. Female 0 2 5 I 2 6 

Disability 0 1 2 4 2 8 



1. Mental 0 1 0 2 1 3 
2. Physical 0 0 2 2 1 5 

Age 0 1 3 6 0 6 
Reprisal 1 1 6 2 3 4 
Other 0 0 0 0 0 0 
*Note: Comvlaints can be filed allezinz multivle bases. 

29 CFR §1614.704(e) 29 CFR §1614.705 
Comparative Data 

Previous Fiscal Year Data 

Complaints by Issue* I st Qtr 2011 2010 2009 2008 2007 
2012 

Aooointment/Hire 0 0 0 0 0 0 
Assignment of Duties 0 0 1 0 1 2 
Awards 0 1 0 0 0 0 
Conversion of Full-time 0 0 0 0 0 0 

Disciolinary Action 0 2 4 1 1 2 
!. Demotion 0 0 0 0 0 0 
2. Reprimand 0 0 0 1 0 2 
3. Suspension 0 2 2 0 0 0 
4. Removal 0 0 0 0 0 0 
5. Other 0 0 2 0 1 0 

Dutv Hours 0 1 0 0 0 0 
Evaluation/ Aooraisal 0 0 2 1 0 I 
Examination/Test 0 0 0 0 0 0 
Harassment 0 2 2 3 0 4 

1. Non-Sexual 0 2 2 3 0 4 
2. Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 1 0 2 
Promotion/Non-Selection 0 1 3 7 7 2 
Reassignment 0 0 2 0 1 2 

1. Denied 0 0 1 0 1 2 
2. Directed 0 0 1 0 0 0 

Reasonable Accommodation 0 0 1 0 0 0 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 2 3 5 1 4 
Terms/Conditions of Employment 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 
Training 0 0 0 1 0 1 
Other 3 3 0 2 2 4 
*Note: Complaints can be filed alleging multiple issues. 
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29 CFR §1614.704(f) 

Processing Time " ... post the average length of time it takes 1st Qtr 
to complete each step of the process for every complaint that FY 2012 

is pending during any time of the fiscal year. .. " Number Average 
Davs 

All complaints pending in Investigative Stage 1614.704(t)(l) 3 177.3 

All complaints pending in Final Agency Action 1 74 
Stage 
All complaints pending in which Hearing was 1614.704(t)(2) 4 151.5 
not requested 

Time in Investigative Stage 3 177.3 
Time in Final Agency Action Stage 1 74 

All complaints pending in which Hearing was 1614.704(t)(3) 10 812.7 
requested 

Time in Investigative Stage 0 0 
Time in Final Agency Action Stage 0 0 

29 CFR §1614.704(g) 29 CFR §1614.705 
Comparative Data 

Previous Fiscal Year Data 

Complaints Dismissed Agency 1st Qtr 2011 2010 2009 2008 2007 
Pursuant to 1614.107(a) 2012 

Total Complaints Dismissed by Agency 1 2 7 5 1 3 
Average days pending prior to dismissal 74 138 118.43 60 49 129.3 

Complaints Withdrawn by 
Complainants 

Total Complaints Withdrawn by 0 2 • • .. • 
Complaints 

29 CFR §1614.704(h) 29 CFR §1614.705 : 

Comparative Data 
Previous Fiscal Year Data 

Total Final Agency Actions 1st Qtr 2011 2010 2009 2008 2007 
Finding Discrimination 2012 

# % # % # % # % # % # % 

Total Number Findings 704(h)(l) 0 0 0 0 0 0 0 0 0 0 0 0 
Without Hearing 704(h)(2) 0 0 0 0 0 0 0 0 0 0 0 0 
With Hearing 704(h)(3) 0 0 0 0 0 0 0 0 0 0 0 0 
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29 CFR §1614.704(i) 29 CFR §1614.705 
Comparative Data 

Previous Fiscal Year Data 

Findings of Discrimination 1st Qtr 2011 2010 2009 2008 2007 
Rendered by Basis* 2012 

# % # % # % # % # % # % 

Total Number Findings 0 0 0 0 0 0 0 0 0 0 0 0 
Number Findings Rendered Without 0 0 0 0 0 0 0 0 0 0 0 0 
Hearing 
Number of Findings Rendered After 0 0 0 0 0 0 0 0 0 0 0 0 
Hearing 

Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 

*Note: Comvlaints can be filed allef.!inf.! multivle bases. 

29 CFR §1614.704(j) 29 CFR §1614.705 
Comparative Data 

Previous Fiscal Year Data 

Findings of 1st Qtr 2011 2010 2009 2008 2007 

Discrimination Rendered 2012 

bv Issue* 

# % # % # % # % # % # % 

Total Number Findings 0 0 0 0 0 0 0 0 0 0 0 0 
Number Findings Rendered 0 0 0 0 0 0 0 0 0 0 0 0 
Without Hearing 
Number of Findings Rendered 0 0 0 0 0 0 0 0 0 0 0 0 
After Hearing 
Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinary Action 0 0 0 0 0 0 0 0 0 0 0 0 

1. Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
2. Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
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3. Suspension 0 0 0 0 0 0 0 0 0 0 0 0 
4. Removal 0 0 0 0 0 0 0 0 0 0 0 0 
5. Other 0 0 0 0 0 0 0 0 0 0 0 0 

DutvHours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation/ Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

1. Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
2. Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay (including overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Reassignment 0 0 0 0 0 0 0 0 0 0 0 0 

1. Denied 0 0 0 0 0 0 0 0 0 0 0 0 
2. Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 
*Note: Comvlaints can be tiled al/e2in2 multivle issues. 

29 CFR §1614.704(k) 29 CFR §1614.705 
Comparative Data 

Previous Fiscal Year Data 

Complaints Pending from Previous 2011 2010 2009 2008 2007 
Fiscal Years by Status 

Total Complaints from Previous Fiscal Years 19 16 18 12 16 
Total Complainants 19 16 19 12 16 

Investigation 3 4 3 5 6 
Hearing 10 12 11 5 6 
Final Agency Action 6 0 4 2 2 
Appeals with EEOC Office of Federal 3 I 1 1 2 
Operations 
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29 CFR §1614.704(1) 29 CFR §1614.705 
Comparative Data 

Previous Fiscal Year Data 

Complaint Investigations 1st Qtr 2011 2010 2009 2008 2007 
2012 

Number Pending Completion of 3 9 7 12 11 6 
Investigation 
Pending Investigation Over I 2 2 0 3 3 
Required Timeframes 
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No FEAR Act Notice 

No FEAR Act Notice 
On May 15, 2002, Congress enacted the "Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002,"which is now known as the No FEAR Act One purpose of the Act is to 
"require that Federal agencies be accountable for violations of antidiscrimination and whistleblower 
protection laws." Public Law 107-174, Summary. In support of this purpose, Congress found that 
"agencies cannot be run effectively if those agencies practice or tolerate discrimination." Public Law 
107-174, Title I, General Provisions, section 101(1). 

The Act also requires this agency to provide this notice to inform Federal employees, former Federal 
employees and applicants for Federal employment of the available rights and protections under 
Federal antidiscrimination and whistleblower protection laws. 

Antidiscrimination Laws 

A Federal agency cannot discriminate against an employee or applicant with respect to the terms, 
conditions or privileges of employment on the basis of race, color, religion, sex, national origin, age, 
disability, reprisal, marital status or political affiliation. Discrimination on these bases is prohibited by 
one or more of the following statutes: 5 U.S.C. subsection 2302(b)(1), 29 U.S.C. subsection 206(d), 29 
U.S.C. subsection 631, 29 U.S.C. subsection 633a, 29 U.S.C. subsection 791 and 42 U.S.C. 
subsection 2000e-16. 

If you believe that you have been the victim of unlawful discrimination on the basis of race, color, 
religion, sex, national origin, age, disability or reprisal, you must contact an Equal Employment 
Opportunity (EEO) counselor within 45 calendar days of the alleged discriminatory action, or, in the 
case of a personnel action, within 45 calendar days of the effective date of the action, before you can 
file a formal complaint of discrimination with your agency. 

If you believe that you have been the victim of unlawful discrimination on the basis of age, you must 
either contact an EEO counselor as noted above or give notice of intent to sue to the Equal 
Employment Opportunity Commission (EEOC) within 180 calendar days of the alleged discriminatory 
action. If you are alleging discrimination based on marital status or political affiliation, you may file a 
written complaint with the U.S. Office of Special Counsel (OSC) (see contact information below). In the 
alternative (or in some cases, in addition), you may pursue a discrimination complaint by filing a 
grievance through your agency's administrative or negotiated grievance procedures, if such 
procedures apply and are available. 

Whistleblower Protection Laws 

A Federal employee with authority to take, direct others to take, recommend or approve any personnel 
action must not use that authority to take or fail to take, or threaten to take or fail to take, a personnel 
action against an employee or applicant because of disclosure of information by that individual that is 
reasonably believed to evidence violations of law, rule or regulation; gross mismanagement; gross 
waste of funds; an abue;e of authority; or a substantial and specific danger to public health or safety, 
unless disclosure of such information is specifically required by Executive order to be kept secret in 
the interest of national defense or the conduct of foreign affairs. 

Retaliation against an employee or applicant for making a protected disclosure is prohibited by 5 
U.S.C. subsection 2302(b)(8). If you believe that you have been the victim of whistleblower retaliation, 
you may file a written complaint (Form OSC-11) with the U.S. Office of Special Counsel at 1730 M 
Street NW, Suite 218, Washington, DC 20036-4505 or online through the OSC Web site: 
http://www.osc.gov. 

Retaliation for Engaging in Protected Activity 

A Federal agency cannot retaliate against an employee or applicant because that lndividual exercises 
his or her rights under any of the Federal antidiscrimination or whistleblower protection laws listed 
above. If you believe that you are the victim of retaliation for engaging in protected activity, you must 
follow, as appropriate, the procedures described in the Antidiscrimination Laws and VVhlstleblower 

http://www.archives.gov/eeo/policy/no-fear-notice.html 
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No FEAR Act Notice 

Protection Laws sections or, if applicable, the administrative or negotiated grievance procedures in 

order to pursue any legal remedy. 

Disciplinary Actions 

Under the existing laws, each agency retains the right, where appropriate, to discipline a Federal 
employee for conduct that is inconsistent with Federal Antidiscrimination and Whistleblower Protection 

Laws up to and including removal. If DSC has initiated an investigation under 5 U.S.C. subsection 
1214, however, according to 5 U.S.C. subsection 1214(f), agencies must seek approval from the 

Special Counsel to discipline employees for, among other activities, engaging in prohibited retaliation. 
Nothing in the No FEAR Act alters existing laws or permits an agency to take unfounded disciplinary 
action against a Federal employee or to violate the procedural rights of a Federal employee who has 
been accused of discrimination. 

Additional Information 

For further information regarding the No FEAR Act regulations, refer to 5 CFR Part 724, as well as the 

appropriate offices within NARA (e.g., EEO, human resources services or the Office of General 
Counsel). Additional information regarding Federal antidiscrimination whistleblower protection and 
retaliation laws can be found at the EEOC Web site: http://www.eeoc.gov and the OSC Web site: 

http://www.osc.gov. 

Existing Rights Unchanged 

Pursuant to section 205 of the No FEAR Act, neither the Act nor this notice creates, expands or 
reduces any rights otherwise available to any employee, former employee or applicant under the laws 

of the United States, including the provisions of law specified in 5 U.S.C. subsection 2302(d). 

Contact Us Aa:esslbihty Privacy Polley Freedom of Inrorrnatlon Act No FEAR Act USA.gov 

The U.S. National An:hives 11nd Rec:ords Administration 

1·86-NARA·NARA or 1-866-·272·6272 
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Printed on; 

Interim Guidance 300-37, Disciplinary and Adverse Actions 

October 12, 2007 

SUBJECT: NARA Personnel Manual, ch. 752, Disciplinary and Adverse Actions 

TO: Office Heads, Staff Directors, ISOO, NH PRC, OIG 

1. What is the purpose of this directive? 
This directive changes the NARA penalty guide in the NARA Personnel Manual, chapter 752, Disciplinary and 
Adverse Actions, by adding: unauthorized use, removal, or possession of Government records, artifacts, or 
exhibits; and modifying the offense of sleeping on duty. The recommended penalty for sleeping on duty varies 
depending on whether the offense occurs in a public area and whether it endangers the safety of persons or 
property. 

1. What is the purpose of this directive? 
This directive provides interim guidance to the NARA Personnel Manual, ch. 752, Disciplinary and Adverse 
Actions, by adding to the table of penalties an offense concerning the unauthorized release of Personally 
Identifiable Information by NARA employees. 

2. What has been added to the table of penalties? 
An additional category under penalty number 32 "Personally Identifiable Information" with four separate 
offenses listed below: 

32. Personally Identifiable Information 

a. Failure to property safeguard personally identifiable information: 1st Offense - Warning Letter to 
Removal; 2nd Offense - Suspension to Removal 

b. Unauthorized access, use, modification, destruction, or disclosure of personally identifiable 
information: 1st Offense - Reprimand to Removal; 2nd Offense - Suspension to Removal 

c. Failure to report any known or suspected loss of control or unauthorized disclosure of personally 
identifiable information: 1st Offense - Warning Letter to Removal; 2nd Offense - Suspension to Removal 

d. For supervisors, failure to adequately instruct, train or supervise employees in their responsibilities 
relating to the protection of personally identifiable information: 1st Offense - Counseling Letter to Reprimand; 
2nd Offense - Reprimand to Suspension 

3. What directives are affected by this interim guidance? 
This cancels Interim Guidance 300-14. 

4. Whom can I contact for more information? 
For questions about this interim guidance, contact Michaela Bratten (NAHR) in room 1200, All; on 301-837-
1981; by fax on 301-837-3195; or by email. 

Susan Ashtianie 
Director 
Policy and Planning Staff 

Attachment 



Printed on: 

Personnel 300, Appendix 752A - Penalty Guide 

APPENDIX 752A. PENAL TY GUIDE 

J 1. Unauthorized absences1f: 

a. Recurring tardiness: arriving up to 1 hour late for 

work or returning late from lunch or authorized break 

without adequate justification. 

b. Absence from duty for 1 day or less which is not 

authorized or for which a request for leave has been 

denied. 

c. Absence from duty for more than 1 day which is not 

authorized or for which a request for leave has been 

denied. (When absence exceeds 10 days, penalty of 

removal may be imposed for the first offense.) 

Warning 

Warning 

Warning to suspension 

2. Misuse of sick leave (such as using sick leave for Official reprimand to 

absences unrelated to illness or medical care). suspension 

3. Reporting for duty or being on duty under the influence Warning to removal 

of intoxicants or drugs so as to render the employee unfit 

for duty ',Ji; unauthorized drinking, using, or selling 

intoxicants on Government-owned or leased premises; 

possession of illegal substances on Government-owned 

or leased premises. 

4. Driving Government vehicle (or privately owned car on 

official business) while under the influence of intoxicants 

or drugs. 

Official 

reprimand to 

suspension 

Official 

reprimand to 

suspension 

Official 

reprimand to 

removal 

Suspension 

to removal 

Official 

reprimand to 

removal 

Official 

reprimand to 

removal '?J. 

Official 

reprimand to 

removal '?J. 

Removal 

E] 
Removal 

5. Insubordination: direct or deliberate refusal to comply 

'"~·~··" ~~·' EJ 
Official reprimand to_J~uspension llr_~-e-_ m_o_v_a_I ___ -~I!' 



with instructions issued by a supervisor; disrespect, 

insolence, and similar behavior. 

16. Sleeping on duty: 

a. Where safety of persons or property is not 

endangered; 

I (1) In non-public areas 

I removal 

II 
I 

I 
Warning to official 

. reprimand 

D! I to removal 

II II ii 

Suspension 

to removal 

I (2) In public areas 

•. WOO• ~ ... ""-"""'"'" .......... '"""'""" • ··~·' "~'"' II 11 

1~17.=Di=sor=der=lyco=nd=uct=:============:''i========n====~'~' ==~'I 

I Suspension to removal Removal 

a. Use of abusive or offensive language, quarreling, or 

creating a disturbance; 

Warning to suspension Official 

reprimand to 

EJ

emoval 

removal 
li=========================li==========::~======: 

E:JDr b. Fighting, or threatening, attempting to inflict, or 

inflicting bodily injury on another person. 

Official reprimand to 

removal 

i:=S=. V=io=la=ti=o=n=o=f=re=g=u=la=t=io=n=s=w=h=e=re=s=a=i=ety=o=f=p=e=rs=o=n=s=o=r===::~O=ffi=1c=ia=l=re=p=r=im=a=n=d=t=o==: Suspension EJemoval ,

1

1 

property is endangered (other than items~ and 6b removal to removal 

I above). 

9. Neglect of duty: Loafing, deliberate failure to be at work 

on assigned task, unreasonable delay or failure in 

carrying out instructions, conducting personal affairs on 

official time, or careless workmanship resulting in waste 

or delay. Also may inciude negligence which leads to 

improper accounting for Government funds or funding 

documents or devices. '!/ 

Warning to suspension Suspension Suspension 

to removal fl. 

1"=1=0=.E=n=g=a=g=in=g=i=n=o=u=ts=id=e=em=p=lo=y=m=e=n=t,=b=u=si=n=es=s=,=o=r====::==========~DD·i professional activity without obtaining prior written 

approval: 

I 
Warning ) Official Suspension_ j

1 

a. When no conflict of interest is involved; 

b. When a conflict of interest is involved. 

. . reprimand to removal 21 

I Removal 101 Official reprimand to 

removal 



11. Unauthorized use of Government telephones.§/ 

12. Unauthorized use, removal, or possession of 

Government property, funds, services, supplies or 

materials, including use of, or permitting the improper use 

of, Government charge cards, Accounting Control 

Transaction (ACT) numbers, or other obligating forms or 

devices, or the property of other employees. §!. 

13. Knowing and willful misstatement or omission of 

material facts on, or unlawful concealment, removal, 

mutilation, or destruction of, official documents, contract 

files, or administrative records. §! 

14. Knowing and willful misappropriation of Government 

funds or other funds which come into employee's 

possession by reason of his or her official position. 

Warning 

Warning to removal 

Official reprimand to 

removal 

Removal 

Official 

reprimand to 

suspension 

Suspension 

to removal 

Suspension 

to removal 

Suspension I 
to removal 'fl_ ' ! 

I 
Removal 

Removal 

l 

od 
i:===~~CD 15. Partisan political activity in violation of law. ?.!_ Removal or other 

penalty as directed by 

MSPB. 

16. Knowing and willful use of public office for private 

gain. 

Suspension to removal 

li============================::i============: EJD 
17. Misconduct, whether or not in violation of a criminal Official reprimand to 

statute, which impairs job performance or trustworthiness removal 

of the employee or otherwise impairs the ability of a 

NARA unit to perform its mission. 

18. Willful use, or authorizing use, of Government-owned 30 days suspension to 

or leased passenger motor vehicles or aircraft for removal 

unofficial purposes.§/ fil 

19. Loss of or damage to Government property§/: I 

Suspension 

to removal 

EJD 
II II II 

a. Through carelessness or negligence. Warning to suspension Official Official I 

reprimand to reprimand to II 

suspension removal 21. 



20. Refusal to provide infonnation in connection with an Official reprimand to Suspension Removal I 
authorized investigation and to furnish a signed statement removal to removal I 
when required, except where such refusal is based on 

grounds of self-incrimination in a potential criminal case, 

or privileged communications. 

21. Negligent or willful mismanagement of a contract, or Official reprimand to Suspension Removal I 

I 
contract files, or failure to administer provision thereof, removal, with a to removal I 

I 

which results in a loss to the Government. minimum of 

suspension if the 

employee acted 

knowingly and willfully 

22. Knowing and willful failure to abide by established Suspension to removal Suspension EJ contracting practices, procedures, or regulations. to removal 

23. Knowingly making false statements which are Official reprimand to ED slanderous or defamatory about other employees or removal 

officials. 

24. Gambling, betting, or promotion thereof on Official reprimand to Suspension EJ 
Government-owned or leased property, or while on duty. removal to removal I 

I 
25. Soliciting or making a contribution for gift to an official Removal 10/ DD supervisor, or acceptance of such a gift by an official 

superior.~ 

26. Lending money for profit on Government-owned or Official reprimand to Removal I 
leased premises; borrowing money from a subordinate removal 

employee or obtaining a subordinate employee's 
I 

endorsement on a loan. I 
I 

27. Unethical or improper use of official authority or Official reprimand to EJD credentials, or unauthorized disclosure or use of official removal 

information. 

28. Negligent, knowing or willful discrimination against or Warning to removal Official Removal I 
I harassment of an employee or applicant for employment reprimand to I 

based on race, color, religion, sex, age, national origin, removal 

physical or mental handicap, marital status, or lawful 

political affiliation. ' 
I 

29. Reprisal against any person for proper exercise of the Warning to removal I Official II R~moval ii _,, ____ 
""-"""" 



l! 
right to file a discrimination complaint or grievance or for reprimand to 

reporting an irregularity, real, or suspected. removal 

130. Smoking inside a NARA facility. II Removal II II 11 

I 

L 

31. Unauthorized use, removal, or possession of I Removal 1001 

Government records, artifacts, or exhibits 

32. Personally Identifiable Information ! II I! II 

0 a. Failure to properly safeguard personally identifiable Warning Letter to Suspension 

information Removal to Removal 

b. Unauthorized access, use, modification, destruction, Reprimand to Removal Suspension 0:, or disclosure of personally identifiable information to Removal 

D c. Failure to report any known or suspected loss of Warning Letter to Suspension 

control or unauthorized disclosure of personally Removal to Removal 

identifiable information 

d. For supervisors, failure to adequately instruct, train Counseling Letter to Reprimand to D or supervise employees in their responsibilities relating Reprimand Suspension 

to the protection of personally identifiable information 
- "" ·-- --·- - .. 

1/ Penalties are in addition to forfeiture of pay for period of absence, which will be charged as absence 
without leave (AWOL). 

21 Removal is appropriate for the fourth disciplinary or adverse action. 

3/ If the employee is not ready, willing, or able to work, the employee may be required to take annual leave. 

4/ This refers to a specific instance of misconduct and is not 10 be confused with unacceptable performance of 
a continuing nature. For neglect of duty by sleeping, see item 6. 

5/ Employee also may be charged for cost to the Government. 

61 Contract throughout this penalty guide denotes all procurement actions which bind the Government and 
includes purchase orders, leases and other contract arrangements. Administrative records include time cards, 
sign-in sheets, work records, travel vouchers, etc. 

71 Penalties prescribed by 5 U.S.C. 7325. 

81 Penalties prescribed by 31 U.S.C. 638 A(c)(2). Where the element of willfulness is not clearly shown or 
when the vehicle is not a passenger vehicle, the same or lesser penalty must be invoked depending on the 
circumstances. 

91 This does not prohibit a voluntary gift of nominal value or donation in a nominal amount made on a special 
occasion. 

10/ Required by 5 U.S.C. 7351. 

Return to Personnel 300, Ch. 752 

-





National Archives and Records Administration 

NARA396 

DATE: January 12, 2010 

SUBJECT: Anti-Harassment Policy 

TO: All Employees 

Purpose of this transmittal memo. This memo transmits the new NARA directive on anti
harassment. 

Background. NARA' s anti-harassment policy was previously issued as a policy statement by 
the Archivist but, due to the broad applicability of the policy, it is now a directive. 

Significant provisions. 

-- This directive covers broader conduct than the legal definition of unlawful harassment. 

-- It includes hostile or abusive conduct based on race, color, religion, sex (whether or not 
of a sexual nature), sexual orientation, national origin, age, disability, or retaliation, even 
if the conduct has not risen to the level of illegality. 

-- It applies to individuals beyond just NARA employees, including contractors, 
volunteers, interns, foundation staff, visitors, and customers. 

-- All of these individuals are protected by NARA 396 from harassment in the course of 
conducting business with NARA. 

Canceled policy or policies. This directive supersedes the following policy or policies: 
Previous anti-harassment policy statements issued by the Archivist. 

Effective Date. This directive is effective date of signature. 

Contact information. You may direct questions about this directive to Tammie Johnson 
(NEEO) in room 4400, All; by telephone at 301-837-1986; by fax at 301-837-0869; or by e-mail 
at tammie.johnsonCCilnara.gov. 

DAVIDS. FERRIERO 
Archivist of the United States 

Attachment 



National Archives and Records Administration 

SUBJECT: Anti-Harassment Policy 

396.1 What is the purpose of this directive? 

The purposes of this directive are to: 

NARA396 
January 12, 2010 

a. Ensure all NARA employees, contractors, volunteers, interns, foundation staff, 
visitors, and customers are on notice that NARA does not tolerate discrimination or 
harassment; 

b. Notify all NARA employees, contractors, volunteers, interns, foundation staff, 
visitors, and customers regarding what to do in the event of an incident of harassment at 
NARA; 

c. Ensure NARA is taking the appropriate steps to prevent discrimination and 
harassment in the workplace; 

d. Stop and deter harassment before it becomes severe and pervasive, i.e. unlawful; 
and 

e. Ensure corrective action is taken if inappropriate and unacceptable conduct does 
occur within the agency. 

396.2 What is the scope of this directive? 

This directive covers conduct that is broader than the legal definition of unlawful harassment. It 
includes hostile or abusive conduct based on race, color, religion, sex (whether or not of a sexual 
nature), sexual orientation, national origin, age, disability, or retaliation, even ifthe conduct has 
not risen to the level of illegality. In addition, this directive applies to individuals beyond just 
NARA employees, to include contractors, volunteers, interns, foundation staff, visitors, and 
customers, even if those individuals are not specifically covered by the Equal Employment 
Opportunity (EEO) processes detailed in NARA 395, Equal Employment Opportunity 
Complaints Program. All of these individuals are protected by NARA 396 from harassment in 
the course of conducting business with NARA. 

396.3 Who is covered by this directive? 

The following individuals are required to comply with, and are protected by, this directive: 

a. All NARA employees (full-time, part-time, and intermittent; permanent and 
temporary), students (see NARA 311), and career interns (see NARA 313); 



b. Non-employees who perform work/services at facilities owned or leased by 
NARA, including: 

(I) Contractor employees working under NARA contracts; 

(2) NARA volunteers (see NARA 1606); 

(3) NARA student interns (see NARA 312); and 

( 4) Employees, volunteers, and contractors of the Foundation for the National 
Archives and Presidential library support organizations 
("foundation/institute staff'); and 

c. Visitors to NARA-owned or -leased facilities, including: 

(1) Applicants for Federal employment (who are also covered by NARA 395); 

(2) Customers who use NARA facilities or onsite NARA systems (e.g., 
researchers with valid researcher identification cards); and 

(3) Any other visitors who interact with NARA employees and non
employees mentioned in this directive. 

396.4 What are the authorities for this directive? 

a. Title VII of the Civil Rights Act of 1964 (Title VII); 

b. The Age Discrimination in Employment Act of 1967 (ADEA); 

c. Sections 501 and 505 of the Rehabilitation Act of 1973; 

d. Americans with Disabilities Act (ADA) of 1990, as amended in 2008; 

e. 29 CFRPart 1614; 

f. 36 CFR Part 1280; 

g. Equal Employment Opportunity Commission's Model EEO Programs Must Have 
An Effective Anti-Harassment Program (2005); 

h. Equal Employment Opportunity Commission Management Directive 715; and 

i. NARA 395, Equal Employment Opportunity Complaints Program. 

396.S Responsibilities 



a. Archivist of the United States -- Exercises personal leadership in establishing, 
maintaining, and carrying out a continuing program designed to promote EEO within 
NARA and deter harassment. 

b. Deputy Archivist of the United States (ND) -- Ensures that adequate resources 
are available, and represents and speaks for the Archivist on equal employment 
opportunity and harassment matters. 

c. Human Resources Services Division, Employee Relations and Benefits 
Branch (NARR) -- Conducts prompt, impartial inquiries into allegations of harassment 
and prepares reports of said inquiries for supervisors or management officials for 
corrective action. If the allegations rise to the level of fraud, waste, abuse or 
mismanagement, NARR immediately notifies the OIG. 

d. EEO and Diversity Program (NEEO) officials -

(1) Process EEO complaints regarding harassment; 

(2) Provide technical assistance and training regarding harassment; and 

(3) Refer allegations to NARR. 

e. General Counsel (NGC) - Provides legal advice, represents the Agency in 
matters relating to harassment, and reviews documents for legal sufficiency. 

f. Office of Inspector General (OIG) - May investigate allegations of harassment 
which rise to the level of fraud, waste, abuse, or mismanagement. The OlG may also 
investigate allegations of conflicts of interest or impropriety within NARA's anti
harassment program. 

g. NARA managers, supervisors, and volunteer coordinators -

(I) Take appropriate steps to ensure that NARA provides a workplace, 
facilities, and services free of harassment; 

(2) Act promptly and effectively to stop hostile or abusive conduct of which 
they are or become aware; 

(3) Take action to prevent retaliation against those who complain of 
harassment; and 

(4) Ensure that their subordinates/staff are aware ofNARA's anti-harassment 
policy. 

h. Contracting officer's representatives (CORs) -



(1) Take appropriate steps to ensure a workplace for contractors that is free of 
harassment; 

(2) Act promptly and effectively to stop hostile or abusive conduct of which 
they are or become aware; and 

(3) Take action to prevent retaliation against those who complain of 
harassment. 

i. NARA employees, contractors, volunteers, student interns, and foundation 
staff - All employees, contractors, volunteers, interns, and foundation staff are 
responsible for the implementation of this anti-harassment policy and for fully 
cooperating in its enforcement. Anyone subjected to harassment should follow the 
procedures addressed in this policy. 

J. Visitors and customers of NARA-

(1) NARA does not condone acts of harassment committed by visitors or 
customers using its facilities or systems. If a visitor or customer engages 
in harassment, the incident may be reported using the procedures 
addressed in this policy, and the visitor's or customer's privileges to use 
NARA facilities or systems may be revoked. 

(2) NARA also does not condone harassment of visitors or customers. If a 
visitor or customer is subjected to harassment of the type covered by this 
policy while using NARA facilities or systems, that person may use the 
procedures in this policy to report the incident, and his or her report will 
be handled in the same manner as employee reports, and with the same 
consideration. Visitors and customers ofNARA will be informed of this 
policy through orientation materials provided to researchers and by NARA 
and contractor staff interacting with visitors and customers. 

396.6 What is NARA's anti-harassment policy? 

NARA does not, and will not, tolerate discrimination or harassment. NARA is committed to 
delivering program services in working environments that are courteous, respectful, and free 
from harassment for its employees, contractors, volunteers, student interns, foundation staff, 
visitors, and customers. 

396. 7 What is harassment? 

a. Harassment is a forn1 of discrimination. 

b. Harassment is unwelcome verbal, visual, physical or other conduct based on race, 
color, national origin, religion, age (over 40), disability (mental or physical), sex 
(whether or not of a sexual nature) sexual orientation, and retaliation for engaging in 



protected activity, including making a good faith allegation of harassment under this 
policy, that makes an individual feel devalued, embarrassed, offended, aggravated, 
intimidated, humiliated, insulted, ridiculed, or afraid. 

396.8 What kinds of actions qualify as harassment? 

a. Unwelcome visual, verbal or physical conduct constitutes harassment when: 

(1) It creates an intimidating, hostile or offensive work environment; 

(2) It causes unreasonable interference with an individual's work 
performance; 

(3) Submission to or rejection of such conduct is the basis for an employment 
decision; 

(4) It otherwise adversely affects an individual's employment opportunities; 
or 

( 5) It creates an intimidating, hostile, or offensive environment that 
unreasonably interferes with a visitor's or customer's use of NARA 
services or facilities. 

b. Harassing verbal conduct may include (if it meets the factors listed in subpara. a), 
but is not limited to: 

(!) Slurs; 

(2) Derogatory remarks; 

(3) Spreading rumors; 

(4) Swearing; 

(5) Jokes; 

(6) Obscenities; 

(7) Incessant teasing; 

(8) Bullying; and 

(9) Expressing or insinuating threats. 

c. Harassing visual conduct may include (if it meets the factors listed in subpara. a), 
but is not limited to: 



(1) Emails; 

(2) Screen savers; 

(3) Posters; and 

( 4) Cartoons. 

d. Harassing physical conduct may include (if it meets the factors listed in subpara. 
a), but is not limited to: 

(1) Threatened assault; 

(2) Hitting, punching, grabbing, massaging, other unwanted touching; and 

(3) Malicious or insulting gestures. 

396.9 What do I do ifl have been harassed? 

a. Any person who believes that he or she has been the subject of an incident of 
harassment by anyone in the workplace or while using NARA facilities or systems, 
including supervisors, co-workers, contractors, student interns, foundation staff, visitors, 
or customers, should report the matter to a supervisor or management official (either 
within or outside of his or her chain of command), NAHR, or NEEO as soon as possible 
after the incident. Separate from this system, any person may also contact the OIG ifhe 
or she feels it is appropriate. It is NARA's goal and intention to stop any harassment 
before it rises to the level of severe and pervasive. 

b. In addition, employees who witness, or are made aware of, possible harassment 
have an obligation to immediately report the matter to a supervisor or management 
official (either within or outside of his or her chain of command), NAHR, or NEEO. 

c. When supervisors and management officials are made aware of alleged harassing 
conduct, they must immediately (within one(!) day after learning of the alleged 
harassment) contact NEEO at (301) 837-1849 or NAHR at (301) 837-1981. 

d. Upon receipt of a complaint of harassment, NAHR (or its designee) will promptly 
conduct an impartial inquiry into the alleged harassment. If, after completing the 
impartial inquiry it is determined that harassment occurred, NAHR will refer the matter 
to the appropriate supervisor or management official to implement any necessary 
corrective action, including possible disciplinary action. If the allegations rise to the 
level of fraud, waste, abuse or mismanagement, NAHR will immediately notify the OIG. 

e. If the complaint of harassment involves a contractor or foundation/institute staff, 
NAHR (or its designee) will work with the appropriate contracting and/or 



foundation/institute officials, including Presidential library officials, as appropriate, to 
conduct the impartial inquiry and to implement any necessary corrective action. 

f. Employees and non-employees are assured that all information will be maintained 
on a confidential basis to the greatest extent possible. However, such information may be 
disclosed to defend NARA in any litigation to which the information may be relevant and 
necessary. Further, information may need to be disclosed to those officials and 
employees within NARA with a need to know in order to carry out the purpose and intent 
of this policy. 

g. Employees and non-employees are advised that this policy and process for 
reporting harassment are separate and distinct from any EEO process, statutory appeal, 
OIG complaint, and/or grievance process that may also apply in a given situation. Please 
be advised that specific time frames for pursuing these other processes may apply to a 
particular situation. Contacting a supervisor or management official, NAHR, OIG, or 
NEEO pursuant to this policy is not the same as filing an EEO complaint of 
discrimination. Nothing in this policy precludes an individual from following the 
procedures detailed in this policy and also pursuing another process such as the EEO 
process. However, any relevant time frames for pursuing other processes remain 
applicable. 

h. RESOLVE, NARA's Alternative Dispute Resolution (ADR) program, is also 
available to assist in dealing with situations of harassment (see NARA 320). 

396.10 Where can I find additional relevant resources? 

For additional resources, visit NARA 395, Equal Employment Opportunity Complaints Program, 
http://www.eeoc.gov, http://www:osc.gov,andhttp://www.mspb.gov. 

396.12 How are records created by this directive maintained under the NARA Records 
Schedule? 

See Appendix A for records management instructions. 

http://www.eeoc.gov
http://www:ose.gov
http://www.mspb.gov


Appendix A- Records Maintenance 

To ensure confidentiality, all responsible parties must keep any records of harassment 
allegations/cases in separate folders (from other records in the same series) and in a locked file 
drawer or cabinet. 

I. NARA employees, volunteers, and student interns - Keep your copies ofrecords for 
your own personal reference. Do not file your copies with any records maintained by your 
supervisor. 

2. Employees and volunteers of the Foundation for the National Archives and 
Presidential library support organizations (foundations and institutes)- File and retain any 
records in accordance with your foundation's own policies, procedures, and recordkeeping 
practices. 

3. Any NARA unit EXCEPT in a Regional Records Services Facility 

a. Supervisor, management official, or volunteer coordinator - Use File no. 205, 
"Office Administration Files, "when anyone (employee or non-employee) reports alleged 
harassing conduct. As needed, carry forward records until the matter has been closed 
(i.e., investigated/dismissed, investigated/ corrective actions taken, etc.). Cut off records 
at end of that fiscal year and then destroy records two years later. 

b. Supervisor or management official - Keep records in an offending employee's 
"Unofficial Personnel File" (#303-li if any disciplinary/adverse actions have been taken 
against the employee for committing harassment against another employee or a non
employee. 

c. Volunteer coordinator or Student intern's supervisor - File records in an 
offending volunteer's or intern's "Volunteer Program Files: Individual Volunteer File" 
(#1605-3) if corrective action (i.e., dismissal) has been taken against the volunteer or 
student intern for committing harassment against a NARA employee, another volunteer 
or student intern, or another non-employee. 

d. COR - Place documentation into a separate folder within the larger "COR" file 
under #519-la or #519-lb (see the Procurement Guide, chapter 10, for further guidance 
about COR records) for the following situations: 

(I) When a contractor reports allegedly harassing conduct by a NARA 
employee, another contractor, or another non-employee; 

(2) When a NARA employee, volunteer, student intern, foundation staff 
member, visitor, or customer makes a harassment allegation against a contractor; 
and 

(3) If corrective action (i.e., dismissal) is taken against an offending 



contractor who has committed harassment. 

4. Any unit in a Regional Records Services Facility 

a. Supervisor, management official, or volunteer coordinator - Use File no. 266 
"Administrative Functions, " when anyone (employee or non-employee) reports alleged 
harassing conduct. 

b. Supervisor or management official- Keep records in an offending employee's 
"Unofficial Personnel File" (#269-1) if any disciplinary/adverse actions have been taken 
against the employee for committing harassment against another employee or a non
employee. 

c. Volunteer coordinator or Student intern's supervisor - File records in an 
offending volunteer's or intern's "Individual Volunteer/Intern File" under "Regional 
Outreach" (# 1618) if corrective action (i.e., dismissal) has been taken against the 
volunteer or student intern for committing harassment against a NARA employee, 
another volunteer or student intern, or another non-employee. 

d. COR- Use File no. 267-1. "Collections and Expenditures of Funds ... ," (see 
subpar. 3d above for situations involving a contractor). Refer to the Procurement Guide, 
chapter 10, for further guidance about COR records. 

5. NARR-

a. When anyone (employee or non-employee) reports alleged harassing conduct, 
establish an "inquiry file" under "Disciplinary, Adverse, and Performance-Based Actions 
Case Files" (#329-2a). Maintain inquiry files apart from the case files of actual 
disciplinary/adverse actions. 

b. If any disciplinary or adverse action( s) is/are taken against an offending 
employee, establish a case file under #329-2a and track the action(s) in the electronic 
"Discipline Log" (#329-2b). 

6. NEEO- When NEEO receives a discrimination complaint of harassment from: 

a. A NARA employee - Use File no. 332-1, "EEO Records: Official Discrimination 
Complaint Case Files." Or use File no. 332-3b ifthe employee does not initiate an 
informal or formal complaint of discrimination. 

b. A non-employee (contractor, volunteer, student intern, foundation staff member, 
visitor, or customer) - Keep records under File no. 332-3b, "EEO Records: Preliminary 
and Background Files - Records documenting complaints that do NOT develop into 
Official Discrimination Complaint Cases." 



7. NGC - When NGC receives a request for assistance regarding alleged harassing conduct: 

a. If request is for legal advice - Establish a case file under "Program Operation: 
General Legal Advice - Files for all other [non-precedential] cases" (#1103-1 b). 

b. If request is for participation in RESOLVE - Maintain an official case file for the 
RESOLVE proceeding under "Program Operation: ADR - Operations" (# 1103-5a). 

8. OIG - When OIG receives a referral of a case of harassment that it believes has risen to 
the OIG level: 

a. The Assistant Inspector General for Investigations establishes an investigative 
case file under "Complaint Files" (#1208-1) or "Investigation Files" (#1208-2a). 

b. The Office of Investigations also tracks the case in its electronic Inspector 
General Case Management and Tracking System (#1208-3). 

9. Operations of Research Rooms (Archival Holdings) - If an inquiry finds that a 
researcher has committed harassment and has had NARA research privileges revoked: 

a. Office of Records Services -Washington, DC (NW) Units -

(1) Use File no. 1418-la, "Researcher Application and Authorization Files: 
Researcher Application Forms - Issuing office" (for paper records). 

(2) For electronic records, follow disposition instructions for the Researcher 
Registration System Database (#1418-lc[l] and #1418-lc[2]). 

b. Regional Records Services Facilities - Directors of Archival Operations - Use 
File no. 1474-Jc, "Archives Services: Reference - User Registration/Retrieval 
Documentation." 

c. Office of Presidential Libraries (NL) - Libraries, Projects, and Staffs -

(1) If records are filed in separate series, use #1418-1 a (for paper records) and 
File no. 1418-5, "Researcher Application and Authorization Files: Electronic 
database of researcher applications ... " (for electronic records). 

(2) If consolidated case files are maintained, follow instructions for either File 
nos. 1470-1, "Researcher Case Files .. .for researchers who have produced 
significant and/or controversial research" or 1470-2 "All other researcher case 
files. " 





NATIONAL ARCHIVES AND RECORDS ADMINISTRATION 

NARA NOTICE 2011- 11-C\ 

Date: 
APR 2 7 2011 

To: All Employees 
Subject: Equal Employment Opportunity and Diversity Policy Statements 

I wish to reaffirm and reissue NARA' s policy statements on equal employment opportunity and 
diversity, which articulate my personal commitment to providing a work environment where all 
employees can contribute to the success of the organization. Managers and supervisors are to 
ensure that these policy statements are posted in areas visible to their employees. 

For questions regarding this Notice and the attached policy statement, contact the NEEO staff in 
room 4400, AII or on 301-837-1550. 

DAVIDS. FERRIERO 
Archivist of the United States 

Attachments: 
1) Equal Employment Opportunity Policy Statement 
2) Diversity Policy Statement 

For questions on this notice contact: 

Robert Jew, NEEO 
robert.jew@nara.gov 
Room 4400, All 
Phone: 301-837-1550 
Fax: 301-837-0869 

Original: NEEO 
Reading: N, NPOL 



Equal Employment Opportunity Policy Statement 

As !he Archivist of the United States. I am strongly committed to the principles of Equal 
F.mploymenl Opportunity (EEO) and the implementation of EEO policies and objectives that 
will enhance the quality of our work life and the prodLtctivity in our workplace. The greatest 
resource at NARA is our employees. It is my goal to create a positive workplace where all 
employees feel comfortable that their work and individual c.ontributions count 

It is NARA's policy to promote and ensure equal employment opportunity for all persons 
regardless of race. color. national origin, sex (including sexual harassment and sexual 
orientation), age (over 40). religion, disability (mental or physical), reprisal (prior EEO activity) 
or genetic information. Discrimination has no place at NARA It cannot and will not be 
tolerated. 

Managers and supervisors must lead by example and monitor the workplace to ensure that the 
environment is free from discrimination, hostility, intimidation, reprisal, and harassment. All 
employees at NARA are responsible for implementing EEO policy in their daily actions. 
conduct, and decisions. Managers. supervisors and employees alike must treat each other with 
respect and professionalism. 

I strongly promote EEO policy throughout NARA and look forward to working with each of you 
in eliminating discrimination in the workplace. 

(~)L!w--. 
DA YID S. l'ERRIERO 
Archivist of the United States 
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Diversity Policy Statement 

As the Archivist of the United States, I strongly recognize and embrace the diversity that our 
employees bring to NARA. I intend to foster a workplace where each employee is valued and 
everyone is encouraged to maximize their potential and their commitment to serve our 
customers. Our ability to serve people from all walks of life is enhanced by the positive and 
creative power that comes from our diversity. 

To meet the challenges of the 21" century, we must continuously strive for a workforce that 
reflects America, and promote an envirorunent that places high value on individual respect. 
dignity and professional grov-.1h. Our ability to attract, develop, and retain a quality diverse 
workforce is the key to NARA' s success. 

My goal is to promote a workforce that embraces diversity and allows every employee to 
succeed to his or her full potential. All of us must make NARA a place where each individual is 
appreciated, honored, and rewarded on the basis of their professional achievement and 
contribution. This will require the personal commitment and support of every NARA employee. 

Please join me in supporting NARA 's diversity efforts by treating everyone with respect, being 
open to the ideas and perspectives of others, and learning more about diversity. I look forward to 
1Norking together to use the principles of diversity to achieve our mission. 

DAVID S. FERRIERO 
Archivist of the United States 
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National Archives and Records Administration 
No FEAR Act Refresher Training Plan 

For FY 13 

Web-based Course: Mandatory No FEAR Act Refresher Training 

Overview: The No FEAR Act requires agencies to provide training to their 
employees on the rights and remedies under Federal antidiscrimination, 
retaliation, and whistleblower protection laws. 

Participants: All NARA employees (including managers and supervisors) 

Objectives: At the conclusion of the training, the employees should: 

1) Learn the basic provisions of the No FEAR Act; 
2) Identify what Antidiscrimination and Whistle blower Protection Laws 

protect them; and 
3) Learn how to file a complaint alleging discrimination, retaliation, or a 

violation of the Whistle blower Protection Laws. 

Instructional Materials/Method of Training: Web-based offered through the Leaming 
Management System (LMS) 

Schedule: All employees will be trained by September 30th. All newly-hired 
employees will be trained within 90 days of their entry on duty. 
Thereafter, employees will be provided a refresher course every two years. 
The next training cycle scheduled for FY 13. 

Certification: Certificates will be generated after the completion of the training. 
NARA' s LMS will electronically track completion and notify the Office 
of Equal Employment Opportunity. 



THE HOtmRABLE JACQUELINE A. BERRIEN 
!JS EQUAL EMPOL YMENT OPPORTUNITY 
COMMISSION 
131 M STREET, NE 
WASHINGTON, DC ~0507 



 



Reply to Attn of: 

National Aeronautics and Space Administration 

Headquarters 
Washington, DC 20546-0001 

February 24, 2012 

Office of Diversity and Equal Opportunity 

The Honorable Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Honorable Chair, 

Enclosed please find the National Aeronautics and Space Administration's FY 2011 
Annual Report to Congress on the Notification and Federal Employee Antidiscrimination 
and Retaliation (No FEAR) Act of2002 (P.L. 107-174). The Report is submitted in 
accordance with the requirements of Section 203 of the No FEAR Act. 

If you have any questions or are in need of clarifications, please feel free to contact me at 
(202) 358-2167, or Mr. Miguel A. Torres of my staff at (202) 358-0937. 

r;:l~ ( ~,wL___, 
Brenda R. Manuel 
Associate Administrator for 
Diversity and Equal Opportunity 

Enclosure 
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FY 2011 Annual Report 
Regarding 

NASA's Equal Employment Opportunity and Whistleblower Protection Act 
Complaints Activity 

Pursuant to 
Section 203 

Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 
(P.L. 107-174) 

March 2012 
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EXECUTIVE SUMMARY 

During FY 2011, NASA completed construction of the International Space Station and retired 
the Space Shuttle Fleet, while transitioning its workforce from the Shuttle to support new U.S. 
human spaceflight activities. With this challenging transition, NASA's Office of Diversity and 
Equal Opportunity (ODEO) continued to undertake new initiatives designed to mitigate 
workforce stressors, while contributing to the creation of a positive work environment that can 
effectively support and reduce risk to the Agency's missions. 

Regarding conflict management, NASA greatly expanded its Agency Conflict Management 
(CM) Program with a host of new services and initiatives. These included: High-Performing 
Teams Conflict Management Training, Intact Team Training, Web-based Conflict Management 
Refresher Training, Webinars on Trust Building and Handling Difficult Emotional Situations, 
and Individual Conflict Consultations. 

NASA also continued its efforts to provide prompt and effective resolution of harassment 
allegations by focusing on the implementation of its Anti-Harassment Program (AHP) under 
NASA Procedural Requirements (NPR) 3713.3, Anti-Harassment Procedures, which became 
effective October 9, 2009. The AHP is designed to better ensure harassment-free work 
environments Agency-wide as well as to reduce the Agency's potential liability in harassment 
cases. During FY 2011 NASA issued a number of training tools and guidance to further refine 
the implementation of its AHP, as well as establish measures to assess performance and 
measure outcomes. 

Furthermore, during FY 2011, all NASA civil service employees completed an on-line training 
course to meet the employee training requirements of the Notification and Federal Employee 
Antidiscrimination and Retaliation (No FEAR) Act. The Agency updated its policies 
communicating NASA's commitment to promoting equal opportunity employment and to 
prohibiting harassment in the workplace. NASA continues to educate the Agency's workforce 
on the No Fear Act by providing employees and supervisors a wide variety of additional 
training opportunities throughout the year. Employees and supervisors also received 
information on prohibited activities in several written materials. 

The Agency's senior leadership also continued to implement the Diversity& Inclusion (D&I) 
Framework, an institutionalized structure for diversity and inclusion by refining the goals and 
activities contained in the Agency D&I Strategic Implementation Plan (the Plan). The 
Framework and Plan fully integrate D&I into all aspects of NASA's work life, from strategic 
decision-making and operations, and workforce planning and leadership training, to manager
employee relationships. 

Finally, during FY 2011 the Agency completed 67 counselings involving 62 aggrieved 
individuals, which is less than the 98 counselings completed in FY 2010, involving 83 
aggrieved individuals . 
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In efforts to increase Alternative Dispute Resolution (ADR) utilization in resolving EO 
disputes, the Agency completed the development of an e-learning module which is now 
accessible to all employees and managers on the Agency's E-learning website entitled Systems 
for Administration, Training and Education Resources for NASA (SA TERN). A component to 
this module is an ADR video that portrays a mediation session. Mediation is the most common 
ADR method the Agency uses in its resolution efforts. 

In FY 2011 the ADR rates at the informal stage increased over FY 2010 rates. Specifically, the 
offer rates increased from 55 percent to 61 percent; the acceptance rates increased from 39 
percent to 44 percent; and the settlement rate increased from 3 3 percent to 61 percent. 

BACKGROUND 

The No FEAR Act (P. L. 107-174) is intended to reduce the incidence of workplace 
discrimination within the Federal government by making Federal agencies more accountable 
for violations of antidiscrimination and whistleblower protection laws and requires them to post 
certain statistical data relating to Federal sector EEO complaints filed with each agency. The 
specific annual reporting requirement outlined in Section 203 of P.L. l 07-174 is as follows: 

SEC. 203. REPORTING REQUIREMENT. 

(a) ANNUAL REPORT. -Subject to subsection (b), not later than 180 days after the 
end of each fiscal year, each Federal agency shall submit to the Speaker of the House of 
Representatives, the President pro tempore of the Senate, the Committee on Governmental 
Affairs of the Senate, the Committee on Government Reform of the House of Representatives, 
each committee of Congress with jurisdiction relating to the agency, the Equal Employment 
Opportunity Commission, and the Attorney General an annual report which shall include, with 
respect to the fiscal year-

(\) the number of cases arising under each of the respective provisions of law covered 
by paragraphs(\) and (2) of section 20\(a) in which discrimination on the part of such agency 
was alleged: 

(2) the status or disposition of cases described in paragraph(!); 
(3) the amount of money required to be reimbursed by such agency under section 201 in 

connection with each of such cases, separately identifying the aggregate amount of such 
reimbursements attributable to the payment of attorney's fees, if any; 

( 4) the number of employees disciplined for discrimination, retaliation, harassment, or 
any other infraction of any provision oflaw referred to in paragraph(!); 

(5) the final year-end data posted under section 30\(c)(l)(B) for such fiscal year 
(without regard to section 30l(c)(2); 

( 6) a detailed description of.-
( A) the policy implemented by that agency relating to appropriate disciplinary 

actions against a Federal employee who--
(i) discriminated against any individual in violation of any of the laws cited 

under section 20l(a)(l) or (2); or 
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(ii) committed another prohibited personnel practice that was revealed in the 
investigation of a complaint alleging a violation of any of the laws cited under section 
20l(a)(I) or (2); and 

(B) with respect to each of such laws, the number of employees who are disciplined 
in accordance with such policy and the specific nature of the disciplinary action taken; 

(7) an analysis of the information described under paragraphs (I) through ( 6) (in 
conjunction with data provided to the Equal Employment Opportunity Commission in 
compliance with part 1614 of title 29 of the Code of Federal Regulations) including-

(A) an examination of trends; 
(B) causal analysis; 
(C) practical knowledge gained through experience; and 
(D) any actions planned or taken to improve complaint or civil rights programs of the 

agency; and 
(8) any adjustment (to the extent the adjustment can be ascertained in the budget of the 

agency) to comply with the requirements under section 201. 
(b) FIRST REPORT. -The 1" report submitted under subsection (a) shall include for 

each item under subsection (a) data for each of the 5 immediately preceding fiscal years (or, if 
data are not available for all five fiscal years, for each of those five fiscal years for which data 
are available). 

Responsibility for the issuance of regulations governing implementation of Title II of the No 
Fear Act was delegated to the United States Office of Personnel Management (OPM). The 
OPM published final rules implementing the reporting and best practices of Title II of the No 
Fear Act on December 28, 2006, effective February 26, 2007. These regulations may be found 
at Title 5, CFR Part 724. The implementing regulations issued by OPM require a copy of the 
annual report to be submitted to the Director of OPM. 

NASA has prepared this report for FY 2011, based on the provisions of the No FEAR Act and 
its implementing regulations. 

t. CIVIL CASES 

NASA reports that during FY 2011, there were five Federal Court cases. Only two of them are 
still pending. With respect to the first case, it was filed during FY 2008 under Title VII of the 
Civil Rights Act of 1964 (42 U.S.C. § 2000e et seq.) (Title VII), and the Age Discrimination in 
Employment Act of I967 (29 U.S.C. § 621 et seq.) (ADEA). The U.S. District Court, District 
of Columbia dismissed all claims in favor ofNASA. The U.S. District Court, District of 
Columbia, in a second case also filed during FY 2008 under Title VII and ADEA, again 
dismissed all claims in favor of NASA. However, in this second case the complainant appealed 
to the U.S. Court of Appeals for the District of Columbia Circuit, and the case is pending. A 
third case filed in the Federal Court for the District of Columbia in 2004 under Title VII, and 
ADEA alleging discrimination based on race, gender, religion and retaliation is pending. 

In a fourth Federal Court case, also filed during FY 2008 alleging retaliation, the Federal 
District Court for the Middle District of Florida dismissed the case in favor of NASA. The 
complainant appealed to the 11th Circuit, which upheld the decision of the District Court. The 

4 



• 

• 

• 

complainant then petitioned for a writ of certiorari to the U.S. Supreme Court, which was 
denied. 

Additionally, a fifth case filed during FY 20 I 0 as a class action (uncertified) under Title VII 
based on race, sex, and reprisal was dismissed on January 5, 2011, by summary judgment 
motion, in favor of NASA. 

NASA also reports that there were no payments made by the Financial Management Service, 
United States Department of the Treasury on behalf of the Agency for employment 
discrimination cases filed in the Federal district court and closed during FY 2011. The Agency 
further reports that during FY 2011 there were no reimbursements made to the Judgment Fund 
of the Department of Treasury. 

2. DISCIPLINARY ACTIONS TAKEN IN CONNECTION WITH CIVIL CASES 

There were no disciplinary actions taken by NASA in connection with the cases identified in 
this report. 

3. POSTING OF EEO COMPLAINTS PROCESSING STATISTICS 

The FY 2011 year-end data regarding NASA's administrative discrimination complaints 
process was posted on the Agency's website in accordance with the EEOC regulations at Title 
29, CFR, Subpart G (implementing Section 30l(c)(l)(B) of the No Fear Act), and is attached 
as Appendix A to this report. 

4. DISCIPLINARY ACTIONS TAKEN IN CONNECTION WITH CASES OTHER 
THAN THOSE LISTED IN STATUS OF CIVIL CASES SECTION 

During FY 2011, there were no disciplinary actions taken by NASA in connection with cases 
other than those listed above in the section entitled "Status of Civil Cases." 

5. DISCIPLINE POLICY 

NASA continues to follow the guidance contained in its Desk Guide for Table of Disciplinary 
Offenses and Penalties. This Desk Guide is the Agency's guide for determining whether and/or 
to what extent formal disciplinary action is necessary in dealing with issues of employee 
misconduct. This Desk Guide is posted on the "NASA People" website 
(http://nasapeople.nasa.gov/policies!index.htm), under the link entitled "NASA Desk Guides" 
and is accessible to all NASA employees. 

Further, NASA employees are informed of potential penalties for engaging in discriminatory 
behavior or for taking personnel actions based on a prohibited basis. Employees were informed 
of such potential penalties during No FEAR Act Agency Training, New Employee Orientation, 
and New Supervisor Training. NASA has also offered a course entitled, "Effectively 
Managing NASA's Dynamic and Diverse Workforce in the 21" Century." This course focuses 

5 

http://%7bhttp://nasapeople.nasa.gov/policiesAndex.htm


• 

• 

• 

on typical EEO conflicts, including claims alleging harassment or retaliatory behavior toward 
EEO claimants, and reviews the provisions of the No FEAR Act. 

Other announcements were made at Center Directors staff meetings, through annual notices to 
all employees, internal NASA website postings, on bulletin boards, Center Newsletters, and in 
a variety of other printed materials. 

The Agency's Anti-Harassment Policy Statement communicates the Agency's commitment to 
promoting equal opportunity in employment and prohibiting harassment in the workplace, as 
well as notifying employees of potential disciplinary actions for conduct in violation of these 
policies. ODEO disseminated the policies with appropriate roll-out procedures to ensure that 
Agency senior leadership was briefed on the policies. Also, NASA Centers disseminated the 
Agency policies (with Center Director endorsement) to employees via hardcopy, policy posters, 
e-mail, new employee orientation, new supervisor orientation and training, placement on 
Center websites, and Center newsletters. Both the Discipline and the Anti-Harassment policies 
are available on the NASA ODEO website. 

6. ANALYSIS OF TRENDS, CAUSAL ANALYSIS. PRACTICAL KNOWLEDGE 
GAINED THROUGH EXPERIENCE AND ACTIONS TAKEN TO IMPROVE 
COMPLAINT AND CIVIL RIGHTS PROGRAMS 

The FY 2011 statistics for employment discrimination complaints (see Appendix A) indicate 
that the leading bases were reprisal, race, and age, followed by disability, and color; while the 
leading issues were harassment (non-sexual), and promotion/non-selection. (See Figures] and 
2.) 

Figure 1 

Leading Bases - FY 2011 

20 

Reprisal Race Sex Age Disability National Color Equal Pay 
Origin 
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During Fiscal Year (FY) 2011 , the Agency completed 67 counselings involving 62 aggrieved 
individuals, which is less than the 98 counselings that were completed in FY 2010, involving 
83 aggrieved individuals. 

• The Agency also completed the development of an e-leaming module which is now accessible 
to all employees and managers on the Agency' s E-leaming web site entitled Systems for 
Adminjstration, Training and Education Resources for NASA (SA TERN). One of the many 
benefits of this module is the opporturuty for employees, managers and supervisors to obtain 
information at their convenience regarding the alternative dispute resolution (ADR) Program. 
It is hoped that through better understanding of the role of ADR in the complaint process, more 
employees will avail themselves of this means of addressing their EEO complaints and 
managers and supervisors will better understand the process as well. 

• 

In FY 2011 the ADR rates at the informal stage increased over FY 2010 rates. Specifically, the 
offer rates increased from 55 percent to 61 percent; the acceptance rates increased from 39 
percent to 44 percent; and the settlement rate increased from 33 percent to 61 percent. 

The informal resolution rate (i.e. the informal complaint was either settled or no formal 
complaint was filed) increased from 67 in FY 2010 to 72 percent in FY 2011. In addition, the 
formal resolution rate increased from 50 percent in FY 2010 to 81 percent in FY 201 l. 

Regarding formal complaints, there were 35 formal complaints filed by 34 individuals during 
FY 2011, a 38.5 percent decrease from the number of complaints (57) filed in FY 2010. The 
two leading bases for complaints filed during FY 2011 were reprisal (cited in 20 complaints) 
and race (cited in 18 complaints), followed closely by gender (cited in 11 complaints). The 
leading issues were harassment (non-sexual) (cited in 13 complaints), followed by 
promotion/non-selection (cited in 10 complaints) . 
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During FY 2011, NASA completed 92 percent of its formal complaint investigations in a 
timely manner, as compared to 86.5 percent in FY 2010. The average processing time for all 
investigations was 171 days in FY 2011, compared to 183 days in FY 2010. In addition, 12 
final Agency merit decisions were issued during FY 2011, within an average of 364 days, 
compared to 332 average days in FY 2010. 

Anti-Harassment 

NASA continued its efforts to provide prompt and effective resolution of harassment 
allegations by focusing on the implementation of its Anti-Harassment Program (AHP) under 
NASA Procedural Requirements (NPR) 3713.3, Anti-Harassment Procedures, which became 
effective October 9, 2009, helping both to better ensure harassment-free work environments 
Agency-wide as well as to reduce the Agency's potential liability in harassment cases. The 
NASA Anti-Harassment Process (AHP) provides an avenue of redress that is separate and apart 
from the EEO complaints process, and designed specifically to resolve issues of harassing 
conduct at the earliest possible opportunity, and covers allegations of harassment brought by 
both civil servants as well as contract employees (although the process does not cover 
contractor v. contractor harassment). The AHP also allows for alternative dispute resolution 
(ADR) for cases in which it has been deemed appropriate. 

NASA's Office of Diversity and Equal Opportunity implemented the following actions during 
FY 2011: 

Issued numerous guidance to the NASA Centers as addenda to the Agency's Anti
Harassment Implementation Guide (March 20 I 0) and continued to conduct periodic 
Anti-Harassment Webinars. The additional guidance and Webinars addressed novel 
and emerging issues relating to the process, such as maintaining the appropriate firewall 
between EEO and anti-harassment. 

Conducted a program of classroom training for managers and supervisors on the NASA 
Anti-Harassment Policy and Procedures, providing training to approximately 300 
managers and supervisors. 

Developed an "eLeaming" module on the Agency's Anti-Harassment Process. The 
module is designed to provide all employees with education on and awareness of the 
process, specifically to show how the NASA anti-harassment policy and procedures can 
help to quickly address and resolve allegations of harassing conduct. The module 
includes videos depicting how a harassment allegation can arise and be resolved 
through the Agency anti-harassment process. 

Deployed an Anti-Harassment Brochure in electronic and hard-copy format (March 
2011) accessible http://odeo.hq.nasa.gov/documents/45013-Anti-Harassment Brochure
Final.pdf. Some 5,000 hard-copies of the brochure were provided to the NASA Center 
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Anti-Harassment Coordinators for appropriate dissemination to employees. Some of 
the smaller Centers were able to provide a copy to every employee. 

NASA also upgraded its tracking and monitoring system for the AHP, which includes an 
annual Agency-wide report compiled at the end of every fiscal year. The monitoring report for 
the second year of the process, FY 2011, details Agency-wide data on the number of 
harassment cases filed, time in inventory, resolution, and other key aspects of the process, such 
as whether the case resulted in a formal EEO complaint being filed. The FY 2011 report for 
the second year of the program revealed that: 

- Of 60 harassment allegations raised in the first year, all but five were resolved; 
- Of the 60, 16 were completed in less than 60 days, 24 in less than 30 days, and 14 in 

less than 18 days; and 
- Only six of the 60 have resulted in the filing of formal EEO complaints. 

These statistics are indicators that the AHP is functioning effectively for the purpose for which 
it was established, namely, addressing issues of harassing conduct promptly, efficiently, and 
before they rise to the level of discriminatory harassment as defined under the law. 

Conflict Management 

In FY 2011, NASA continued to enhance the NASA Conflict Management Program (CMP) 
which is designed to assist the Agency to respond constructively to workplace conflict as well 
as to meet legal requirements. More specifically, CMP provides managers, supervisors, and 
employees with effective tools and strategies to resolve workplace conflicts at the earliest 
possible opportunity and reduce the need for third-party intervention, such as the EEO 
complaint process and other formal processes, thereby helping individuals and organizations 
across the Agency maintain focus on mission success. 

The CMP was deployed by NASA's Office of Diversity and Equal Opportunity in FY 2007 to 
address a number of Agency needs and concerns regarding workplace conflict. CMP provides 
a proactive and innovative strategy for managing the institutional risks and costs associated 
with the EEO complaint process. In addition, it helps the Agency meet EO legal requirements, 
including the Administrative Dispute Resolution (ADR) Act requirement for providing training 
on a regular basis for dispute resolution specialists and other employees involved in the 
implementation of ADR policy and the No FEAR Act requirement for Federal agencies to 
ensure that managers have adequate training in dispute resolution and other essential 
communication skills. 

The CMP education and awareness opportunities continued to be provided. High Performing 
Teams Conflict Management training, which identifies the necessary components of high 
performing teams and barriers to high performance, has been revised and offered as a pilot at a 
NASA center. Intact Team Training, which helps teams develop the skills necessary to use 
conflict to a team's advantage rather than allowing it to become a barrier to the mission has 
been revised and will be offered in FY 2012. Also, Web-based Conflict Management 
Refresher Training, which provides a follow on to Basic Conflict Management classroom 
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training and reviews the core concepts of conflict prevention, management and resolution, has 
been posted in the System for Administration, Training and Educational Resources for NASA 
(SA TERN) to be readily available for employees, managers and supervisors anywhere at a time 
convenient to them. Webinars on Trust Building and Handling Difficult Emotional 
Situations were conducted for managers and supervisors, and for employees at six NASA 
Centers. Webinars offer the flexibility to address specific conflict issues in real-time. In 
addition, Individual Conflict Consultations between a trained professional and an employee 
were conducted for employees and management officials at three centers who volunteered for 
the coaching. In many instances, the confidential consultations are used to prevent unnecessary 
disputes or escalation of disputes that might lead to EEO complaints or grievances. 

CMP continues to enhance the Agency's promotion of a healthy work environment through: 

D Better working relationships between managers, supervisors and employees, co-workers, 
and team members; 

D Expanded use of resolution skills to prevent and manage conflict; 

D Heightened individual productivity and efficiency; and, 

D A workplace environment in which employees feel they may safely raise concerns. 

Diversity and Inclusion (D&I) 

In addition to continuing the CMP, ODEO, OHCM, and the Agency's senior leadership 
continued to implement the D&I Framework, an institutionalized structure for diversity and 
inclusion by refining the goals and activities contained in the Agency D&I Strategic 
Implementation Plan (the Plan). This four-year plan establishes the key principles and 
strategies for sustaining D&I efforts over time and aligns with Executive Order 13583 
(Establishing a Coordinated Government-Wide Initiative to Promote Diversity and Inclusion in 
the Federal Workforce) of August I8, 201 l, and the U.S. Office of Personnel Management's 
(OPM) Guidance for Agency-Specific Diversity and Inclusion Strategic Plans. The Framework 
and Plan fully integrate D&I into all aspects ofNASA's work life, from strategic decision
making and operations, and workforce planning and leadership training, to manager-employee 
relationships. Even though NASA's D&I Framework includes efforts to increase the Agency's 
demographic diversity, we note that having a diverse workforce is not synonymous with fully 
integrating diversity and inclusion into the fabric of the organization, nor does it mean that the 
organization has established an inclusive workforce environment. In order to achieve these 
objectives, NASA is implementing efforts beyond recruiting and hiring a workforce that is 
demographically diverse, and is moving to incorporate inclusion efforts that demonstrate an 
organization's commitment to creating and maintaining an inclusive work environment. 

As part of the D&I effort, the Agency conducted a D&I Culture Assessment survey last fiscal 
year to establish a diversity and inclusion snapshot, identify strengths and challenges, and 
design future activities for the continuing enhancement of diversity and inclusion efforts at the 
Agency. In keeping with the holistic approach embodied in the Agency's D&I Framework, 
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results of the Survey are being used to help shape the strategies and actions in the forthcoming 
Agency D&J Strategic Implementation Plan. A thorough analysis of the data was conducted to 
determine strengths, areas of consideration and opportunities for improvement. This data was 
used to establish both long and short term priorities both at the Agency and Center levels to 
design future activities for the continuing enhancement of D&l efforts at the agency. 

7. ADJUSTMENT TO BUDGET 

No adjustment to the budget for FY 2011 was made to comply with the reimbursement 
obligations under the Judgment Fund maintained by the Financial Management Service in the 
United States Department of the Treasury. 

8. TRAINING PLAN 

During FY 2011 NASA completed a training course for all NASA civil service employees that 
satisfied the training requirements of the No FEAR Act of 2002. The 25-minute training 
module was deployed in October 2010 as an on-line course using the Agency's E-learning 
training website (SA TERN). 

The training (see Appendix B) was designed to: 
• Familiarize NASA civil service employees with the No FEAR Act of 2002; 
• Provide information on the prohibition of employment discrimination afforded 

by Title VII of the Civil Rights Act of 1964, as amended by the EEO Act of 
1972, as well as other anti-discrimination in Federal employment statutes; 

• Provide information on Prohibited Personnel Practices, as defined under U.S.C. 
2302(b) and enforced by the Office of Special Counsel; and, 

• Provide information on Whistleblower Protection and the Whistleblower 
Complaints Process. 

A total of 18, 935 NASA civil servants (100 percent) completed the course during FY 2011. 
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Equal Employment Opportunity Data 
Posted 

Pursuant to the No Fear Act: 
For 4th Quarter 2011 for period ending September 30, 2011 

**Mixed Cases are Included in this report.** 
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Duty Hours 0 0 0 1 0 

Evaluation Appraisal 0 5 5 15 5 4 

Examinationff est 0 0 0 0 0 0 

Harassment 
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• Pay (Including Overtime) 2 5 0 0 1 4 

Promotion/Non-Selection 19 17 23 14 11 10 

Reassignment 

Reasonable Accommodation 3 6 3 3 4 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 

Termination 4 2 0 4 2 2 

Terms/Conditions of Employment 0 3 2 2 2 1 

Time and Attendance 0 0 0 6 

Training 2 2 2 2 0 

Other 2 3 6 4 6 2 • Comparative Data 

Processing Time Previous Fiscal Year Data 2011 Thru 

2006 2007 2008 2009 2010 09-30 

Complaints pending during fiscal year 

Average number of 
days in 237.56 183.75 180.80 193.16 181.37 175.21 
investigation 

Average number of 
704.75 467.42 615.47 324.67 378.16 356.19 

days in final action 

Complaint pending during fiscal year where hearing was requested 

Average number of 
days in 256.41 177.78 183.62 184.48 180.77 177.56 
investigation 

Average number of 
24.00 15.67 14.25 18.25 21.60 47.00 

days in final action 

• Complaint pending during fiscal year where hearing was not requested 
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The Notification and Federal Employee Anti-discrimination 
and Retaliation (No FEAR) Act of2002 Training Plan 

Target Audience: All NASA Civil Service Employees 

Number= -18, 900 NASA Civil Servants 

Completion Level: Mandated 

Length: 25 minutes 

Purpose: To provide NASA employees with information and training on their rights, 
protections and remedies under discrimination, retaliation, and whistleblower laws. 

Objectives: 
• Familiarize NASA employees with the No FEAR Act of2002. 
• Provide information and training on the prohibition of employment 

discrimination afforded by Title VII of the Civil Rights Act of 1964, as amended 
by the EEO Act of 1972, as well as other anti-discrimination in Federal 
employment statutes. 

• Provide information and training on Prohibited Personnel Practices, as defined 
under 5 U.S.C. 2302(b) and enforced by the Office of Special Counsel. 

• Provide information and training on Whistleblower Protection and the 
Whistleblower Complaints Process. 

Course Agenda: 
• Provide overview of anti-discrimination and whistleblower protection laws. 
• Provide summary of rights and responsibilities of employees, applicants, and 

NASA officials in the informal and formal EEO Complaints Process. 
• Provide summary of prohibited personnel practices, with NASA-context 

examples, and steps in the Whistleblower Complaints Process. 
• Provide a Certificate of Completion of Training. 

Training Delivery: 

Training content shall be implemented as an on-line course using the System for 
Administration, Training, and Educational Resources for NASA (SA TERN). The course shall 
be tested to take a maximum time of 25 minutes to complete. 

• NASA Office of Diversity and Equal Opportunity (ODEO) staff shall work with 
vendor to develop the online course. 

• Vendor shall work with SA TERN staff to ensure NASA web training protocols 
and accessibility requirements are met. 

• ODEO staff will monitor training delivery and work with Centers to encourage 
participation when and where it is lagging . 

25 
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• 

~ SA TERN delivery eliminates travel costs and is more adaptable to 
participants' schedules, since they can complete it at their convenience. 
~ The Agency will roll out the training during the first quarter of FY 
2011. Notification of No FEAR Act training module readiness shall be 
made via memorandum from the ODEO Assistant Administrator to 
Center Directors and from Center Directors to all employees, along with 
a notice in NASA Inc. and Center Newsletters regarding the purpose and 
intent of the training . 
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The Honorable Jacqueline A. Berrien 
Chair, U.S. Equal Employment Opportunity 
Commission 
131 M Street. NE 
Washington, DC 20507 
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August 16, 2012 

The Honorable Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity Commission 
1801 L Street, NW 
Washington, D.C. 20507 

Dear Madam Chairman: 

The Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002 (No Fear Act) requires federal agencies to report annually 
on certain topics related to federal antidiscrimination and whistleblower 
protection laws. This report must be submitted to Congress, the Equal 
Employment Opportunity Commission, the Attorney General and the Office of 
Personnel Management. 

Enclosed is a copy of the National Capital Planning Commission's FY 
2011 No Fear Report. If you have any questions or need additional information, 
please contact Deborah Young, Equal Employment Opportunity Officer, at (202) 
482-7228. 

Enclosures 

Sincerely, 

L. Preston Bryant, Jr. 
Chairman 

.· ·~' . ' - : .'. ·.I 

http://www.ncpc.gov


National Capital Planning Commission's FY 2011 Report 
Under Title III of the 

No FEAR Act (Public Law 107-174) 

Enclosure 

In accordance with 5 CFR 724.302, the National Capital Planning Commission (NCPC) 
reports the following information: 

1. The NCPC did not have any cases pending or resolved in Federal court in FY 
~011. 

2. Sarne as (I) above. 

3. Same as (1) above. 

4. In Fiscal Year 2011 no employees were disciplined for . violations of 
antidiscrimination laws, whistle blower protection laws, or violations. 

5. NCPC's No FEAR data for FY 2007 through the second half of FY 2012 is 
posted on the agency's website at: 
http://www.ncpc.gov/FooterPages/NoFearFY201203 .pdf. A copy is attached. 

6. NCPC's Table of Penalties prescribes recommended discipline for violations of 
Federal antidiscrimination laws and whistleblower protection laws, and for 
conduct that constitutes other prohibited personnd practices revealed in 
connection with the agency's investigation of alleged violations of 
antidiscrimination or whistleblower laws. (See attached Table of Penalties). 

7. In response to question 7(i) through (iv), NCPC had no complaints filed in FY 
2011 through the middle of FY 2012. We have taken effective steps by providing 
No FEAR Act Training, and by emphasizing to managers the importance of fair 
practices and nondiscrimination. The practical knowledge gained through these 
experiences suggests that it is important for supervisors to establish clear and 
effective lines of communication with employees and to pay attention to assuring 
fair treatment and non-discrimination. We will continue to implement No FEAR 
Act training and update existing policies on EEO. 

8. The agency did not incur any obligations to reimburse the Judgment Fund in FY 
2011 to present. 

Attachments (2) 

http://v%5eww.ncpc.gov/FQOterPages/NoFearFY2012O3_.pdf
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National Capital Planning Commission 
Suggested Table of Actions for Correcting Employee Misconduct 

Nature of Offense 1st Offense 2nd Offense 3rd Offense 

General Offenses: 

1. Attendance-related offenses Oral admonishment Oral admonishment Oral admonishment 
to 1-day suspension to 5-day suspension 

a. Unexcused Tardiness 

This includes delay in reporting at the 
scheduled starting time, returning from 
lunch, and returning after leaving work 
station on official business. 

Penalty depends on length and frequency 
of tardiness. 

Penalty for 4th offense may warrant 5-day 
suspension to removal. 

b. Failure to follow established leave procedures. Reprimand to 5-day 1-day to 5-day 5-day suspension 
suspension suspension to removal 

c. Absence without leave (AWOL) Reprimand to 5-day 1-Day to 14-Day 5-day suspension 
suspension suspension to removal 

Unexcused Tardiness of 1/2 hour or 
more will be charged as AWOL. Tardiness 
under 1/2 hour covered above in la. 

Penalty depends on length and frequency 
of absences. Removal is appropriate for 
1st or 2nd offense if the ab5"nce is prolonged. 

2. Abusive or offensive language, gestures or Reprimand to 10-day 5-day suspension 30-day suspension 
other conduct [also see 11 Discourtesy11

, #3 suspension to re1noval to removal 
below]. 

3. Discourtesy to the Public Oral admonishment Reprimand to 5-day 1-day to 10-day 
to 1-day suspension suspension suspension 

Penalty for 4th offense within one year 
may be 14-day suspension to removal 

4. Delay in carrying out or failure to carry Reprimand to removal Reprimand to removal 5-day suspension 
out instruction by supervisor in a reasonable to removal 
time. 

5. Insubordinate defiance of authority, disregard Reprimand to removal 5-day suspension Removal 
of directive, refusal to comply with proper order. to removal 

6. Sleeping, loafing, or failure to attend to duties. 

a. Where no danger to persons or property is Oral admonishment Reprimand to 5-day suspension 
involved. to 1-day suspension 5-day suspension to removal 

Page 1 



' 
National Capital Planning Commission 

Suggested Table of Actions for Correcting Employee Misconduct 

Nature of Offense 1st Offense 2nd Offense 3rd Offense 

b. Where danger to persons or property is Reprimand to removal 14-day suspension 30-day suspension 
involved. to removal to removal 

7. Indebtedness where agency operations Oral admonishment Reprimand to 5-day 5-day suspension 
or reputation are affected. to reprimand suspension to removal 

Misuse of government credit cards for official Reprimand to 5-day 5-day suspension 14-day suspension 
travel and/ or purchases. suspension to removal· to removal 

8. Making false, malicious or unfounded Reprimand to 14-day suspension 30-day suspension 
statements against coworkers, supervisors, removal to removal to removal 
subordinates, or Government officials 
which tent to damage the reputation or 
undermine the authority of those concerned. 

9. Breach of safety regulation or practice Reprimand to 30-day suspension Removal 
where imminent danger to persons or removal to removal 
property is involved. 11Persons" includes 
self11

• Penalty depends on seriousness of 
injury and extent or potential extent of 
damages to property. Failure to report 
accident or injury is included here. 

10. Breach of security regulation or practice: 

a. Where restricted information is not Reprimand to 1-day to 14-day 5-day suspension 
compromised and breach is unintentional. 5-day suspension suspension to removal 

b. Where restricted information is· compromised Reprimand to 30-day suspension Removal 
and breach is unintentional. removal to removal 

c. Deliberate violation 30-day suspension Removal 
to removal 

11. Improper award, or influence on the award, of Reprimand to 5-day suspension 30-day suspension 
an NCPC contract or procurement. removal to removal to removal 

Actions involving these offenses will be 
reviewed to insure the requirements of 
NCPC's drug & alcohol abuse programs 
are met. 

a. Unauthorized use of drugs and/ or Reprimand to 14-day 14-day to 30-day 30-day suspension 
alcoholic beverages while in duty status. suspension suspension to removal 

b. Reporting to, or being on duty while 14-day suspension 30-day suspension Removal 
under the influence of alcohol, an illegal to removal to removal 
drug, or controlled substance. 

Page 2 



National Capital Planning Commission 
Suggested Table of Actions for Correcting Employee Misconduct 

Nature of Offense 1st Offense 2nd Offense 3rd Offense 

c. Sale or transfer of alcohol, drugs, or 30-day suspension Removal 
controlled substances while in a duty status to removal 
or while any person involved is in a duty 
status. 

12. Theft - Stealing, actual or attempted; un-
authorized possession of Government 
property or property of others, or converting 
government property to own use. 

a. Where substantial value is not involved Reprimand to Suspension to 5-day suspension 
removal removal to removal 

b. Where substantial value is involved 14-day suspension Removal 

13. Using Government property or Government Reprimand to 1-day suspension 14-day suspension 
employees in duty status for other than removal to ren:i.oval to removal 
official purposes. 

Penalty depends on the value of the 
property or amount of employee time 
involved, the nature of the position held 
by the offending employee, and other 
factors. 

For misuse of Government vehicles, 
see #27 below. 

14. Misuse of official Government credentials. Reprimand to 5-day suspension 14-day suspension 
removal to ren1oval to removal 

15. Deliberate misrepresentation, falsification, Reprimand to 1-day suspension 5-day suspension 
exaggeration, concealment or withholding removal to removal to removal 
of a material fact, or refusal to testify or 
cooperate in an official proceeding. 

16. Loss of or damage to Government property, Reprimand to Reprimand to 14-day suspension 
records, or information [also see #30 below]. 14-day suspension removal to removal 

Penalty depends on value of property or 
extent of damage, and degree of fault 
attributable to employee. 

17. Offenses related to fighting. 

Penalty depends on such factors as 
provocation, extent of any injuries, and 
whether actions were defensive or offensive 
in nature. 

Page 3 



National Capital Planning Commission 
Suggested Table of Actions for Correcting Employee Misconduct 

Nature of Offense 

a. Threatening or attempting to inflict 
bodily harm. 

b. Hitting, pushing, or other acts against 
Mother without causing injury. 

c. Hitting, pushing, or other acts against 
another causing injury. 

Offenses related to Supervisory/Managerial 
Observances of Employee Rights 

18. Sexual harassment 

19. Discrimination based on race, color, sex, 
religion, national origin, age, marital status, 
sexual preference, political affiliation, 
handicap, or any other non~merit based 
factor. 

20. Violation of an employee's constitutional rights 
(i.e., freedom of speech/ association/ religion). 

21. Interference with an employee's exercise 
of, or reprisal against an employee for exercising 
a right to grieve, appeal or file a complaint 
through established procedures. 

22. Reprisal against an employee for providing 
information to an Office of Inspector General 
(or equivalent) or the Office of Special Counsel, 
'"to an EEO investigator, or for testifying in an 
official proceeding. 

Offenses Proscribed in Statute 

23. Finding by the U.S. Merit Systems Protection 
Board (MSPB) of a prohibited personnel practice 
based on a Special Counsel complaint. 
[5 use Chapter 23] 

24. Soliciting contributions for a gift for a superior; 
making a donation as a gift to a superior; 
accepting a gift from an employee receiving 

1st Offense 

Reprimand to 
14-day suspension 

Reprimand to 
30-day suspension 

30-day suspension 
to removal 

Reprimand to 
removal 

Reprimand to 
removal 

Reprimand to 
removal 

Reprimand to 
removal 

30-day suspension 
to removal 

2nd Offense 

14-day suspension 
to removal 

30-day suspension 
to removal 

Removal 

5-day suspension 
to removal 

5-day suspension 
to removal 

5-day suspension 
to removal 

5-day suspension 
to removal 

Removal 

3rd Offense 

30-day suspension 
to removal 

Removal 

30-day suspension 
to removal 

30-day suspension 
to removal 

30-day suspension 
to removal 

30-day suspension 
to removal 

REPRIMAND TO REMOVAL 
or 

ASSESSMENT OF CIVIL PENALTY NTE $1000 
(to be determined by the MSPB) 

[5 use §1215] 

REPRIMAND TO REMOVAL 

Page4 
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National Capital Planning Commission 
Suggested Table of Actions for Correcting Employee Misconduct 

Nature of Offense 1st Offense 2nd Offense 3rd Offense 

less pay. (5 USC §7351] 

25. Accepting a gift in return for being influenced 
in the performance of an official act.· 
(5 USC §7353] 

26. Willfully using or authorizing the use of a 
government passenger motor vehicle 

REPRIMAND TO REMOVAL 

1-MONTH SUSPENSION TO REMOVAL 

Page 5 



National Capital Planning Commission 
Suggested Table of Actions for Correcting Employee Misconduct 

Nature of Offense 

for other than official purposes. 
[31USC§638a(c)(2)] 

27. Prohibited political activity 

a. Violation of prohibition ag11inst political 
contributions. [5 USC §7326] 

b. Violation of prohibition against campaigning 
or influencing elections. 
[5 USC §7324] 

28, Failure to deposit into the Treasury money 
accruing from lapsed salaries or from unused 
appropriations for salaries. 
[5 USC §5501] 

29. Action against national security. 
[5 USC §7532] 

30. Mutilating or destroying a public record. 

[18 USC §2071] 

1st Offense 2nd Offense 3rd Offense 

1-MONTH SUSPENSION TO REMOVAL 

1-MONTH SUSPENSION TO REMOVAL 

REMOVAL 

SUSPENSION OR REMOVAL 

REMOVAL, FINE AND/OR IMPRISONMENT OF NOT 
MORE THAN THREE (3) YEARS 

Page6 
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APPENDIX B-THE DOUGLAS FACTORS 

FACTORS TO BE CONSIDERED IN SELECTING THE APPROPRIATE 
ADVERSE ACTION (THE "DOUGLAS FACTORS") 

In Douglas v. Veterans Administration, 5 MSPR 280, 5 MSPB 3:.3 (1981), the 
Merit Systems Protection Board set out guidelines (or factors) that agencies 
should consider in selecting an appropriate penalty. Factors include: 

1. The nature and seriousness of the offense, and its relation to the employee's 
duties, position and responsibilities, including whether the offense was 
intentional or technical or inadvertent, or was committed maliciously or for gain, 
or was frequently repeated; 

2. The employee's job level and type of employment, including supervisory or 
fiduciary role, contacts with the public, and prominence of the position; 

3. The employee's past disciplinary record; 

4. The employee's past work record, including length of service, performance on 
the job, ability to get along with fellow workers, and dependability; 

5. The effect of the offense upon the employee's ability to perform at a 
satisfactory level and its effect upon supervisors' confidence in the employee's 
ability to perform assigned duties; 

6. Consistency of the penalty with those imposed upon other employees for the 
same or similar offenses; 

7. Consistency of the penalty with any applicable agency table of penalties; 

8. The notoriety of the offense or its impact upon the reputation of the agency; 

9. The clarity with which the employee was on notice of any rules that were 
violated in committing the offense, or had been warned about the conduct in 
question; 

10. Potential for the employee's rehabilitation; 

11. Mitigating circumstances surrounding the offense such as unusual job 



tensions, personality problems, mental impairment harassment, or bad faith, 
malice or provocation on the part of others involved in the matter; and 

12. The adequacy and effectiveness of alternative sanctions to deter such conduct 
in the future by the employee or others. 

••NOTE: Not all of these factors apply in every case. In an individual case, some 
of the pertinent factors will weigh in the employee's favor; others may not or 
may even constitute aggravating circumstances. The deciding official should 
make notes about the factors as they are considered. Selection of an appropriate 
penalty involves a responsible balancing of the relevant factors in the individual 
case. All aggravating factors, such as prior disciplinary record, relied upon to 
enhance the penalty should be included in the advance notice of charges so that 
the employee has a fair opportunity to respond to those alleged factors before the 
deciding official. The decision notice should explain what weight was given to 
those factors. 

, 
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National Credit Union Administration 

O:ft'l.ce of the Chairman 
April 4, 2012 

The Honorable Jacqueline A. Berrien 
Chair 
U. S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Re: Annual No FEAR Act Report 
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It is my pleasure to submit the National Credit Union Administration's Annual 
Report to Congress on the Notification and Federal Employee Antidiscrimination 
and Retaliation Act of 2002 for Fiscal Year 2011. 

The enclosed report includes the status and disposition of Federal court cases 
arising under each of the respective areas of law specified in the Act during the 
fiscal year. It also discusses the agency's notification, training, and disciplinary 
policies and provides analyses of the data collected under the Act. NCUA has 
submitted the report to each entity designated under Sect1ion 203 of the Act. 

If you have questions regarding the agency's submission please contact 
S. Denise Hendricks, Director of Equal Opportunity Programs at (703) 518-6326. 

Enclosure 

1775 Duke Street-Alexandria, VA 22314-3428-703-518-6300-703-518-6319-Fax 
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I. EXECUTIVE SUMMARY 

NCUA is an independent regulatory agency under the Executive Branch of the 
United States Government. NCUA charters, supervises, and insures federally
chartered credit unions and administers the National Credit Union Share 
Insurance Fund (NCUSIF) for federal credit unions and federally-insured, state
chartered credit unions. NCUA's operating expenses are financed solely by 
funds received from federal credit unions for services performed and from 
administration of the NCUSIF. 

NCUA is headquartered in the Central Office in Alexandria, Virginia. The Central 
Office provides policy and direction for the agency. It coordinates and evaluates 
the agency's supervision and examination programs and administers the 
NCUSIF. The agency also has five regional offices located in New York, Virginia, 
Georgia, Texas, and Arizona. The regions oversee the supervision and 
examination of credit unions and implement the policies of the NCUA Board. 

NCUA's total workforce consists of approximately 1179 employees ( 1159 
permanent and 20 temporary employees) serving in profeiisional, administrative, 
technical, and clerical positions; 78% of the individuals employed by NCUA are 
Credit Union Examiners. 

NCUA fully supports the merit system principles. As such, NCUA policy prohibits 
discrimination based on race, color, religion, national origin, sex (including sexual 
harassment), age (40 years and over), disability (mental and physical), genetic 
information, or reprisal for any protected activity. The agency is also committed 
to affording employees their rights and protections available under federal 
antidiscrimination, whistleblower protection and retaliation laws. 

II. BACKGROUND 

The Notification and Federal Employee Antidiscrimination and Retaliation Act of 
2002 ("No FEAR Act"), Public Law 107-174, went into effect on October 1, 2003. 
The Act requires federal agencies to be accountable for violations of 
antidiscrimination and whistleblower protection laws and post certain statistical 
data relating to federal sector equal employment opportunity (EEO) complaints 
filed with the agency. 

Section 203 of the No FEAR Act requires that each federal agency submit an 
annual Report to Congress not later than 180 days after th1~ end of each fiscal 
year. Agencies must report on the number of federal court cases arising under 
each of the respective areas of law specified in the Act in which discrimination 
was alleged; the status or disposition of cases; the amount of money required to 
be reimbursed; the number of employees disciplined; any policies implemented 
related to appropriate disciplinary actions against a federal employee who 
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discriminated against any individual, or committed a prohibited personnel 
practice; and an analysis of the data collected with respect to trends, causal 
analysis, etc. 

Section 203 of the No FEAR Act requires federal agencies to submit annual 
reports to the Speaker of the House of Representatives, President pro tempore 
of the Senate, Committees on Governmental Affairs of the Senate and 
Government Reform of the House of Representatives, each committee of 
Congress with jurisdiction relating to the agency, the Attomey General, the Chair 
of the Equal Employment Opportunity Commission (EEOC) and the Director of 
the Office of Personnel Management (OPM). Additionally, OPM's final 
regulations on the No FEAR Act on Reporting and Best Practices issued 
December 28, 2006, require agencies to provide a copy of this report to it. 

Ill. DATA REQUIRED UNDER SEC. 203 of NOFA, Pub. L. 107-174, and 
5 CFR §724.302 

1. The number of cases in federal court pending or resolve~d in each fiscal year 
and arising under each of the respective provisions of the federal 
antidiscrimination laws and whistleblower protection laws applicable to them as 
defined in 5 C.F.R. §724.102, in which an employee, forrm1remployee or 
applicant alleged a violation(s) of these laws, separating data by the provision(s) 
of law involved. 

None. 

2. (a) The status or disposition of cases described in question (1 ); (b) the amount 
of money required to be reimbursed to the Judgment Fund by the agency for 
payments as defined in 5 C.F.R. §724.102; (c) the amount of reimbursement to 
the Fund for attorney's fees where such fees have been separately designated. 

(a) None. 
(b) None. 
{c) None. 

3. In connection with the cases identified above, the total number of employees 
in each fiscal year disciplined (reprimand, suspension without pay, reduction in 
grade or pay, or removal) and the specific nature of the disciplinary actions 
taken, separated by the provision(s) of law involved. 

None. 

4. The final year-end data about discrimination complaints for each fiscal year 
that was posted in accordance with Equal Employment Opportunity Regulations 
29 C.F.R. §§1614. 701, et seq. 
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See Appendix 1 . 

5. Whether or not in connection with cases in federal court, the number of 
employees in each fiscal year disciplined in accordance with agency policy. The 
specific nature, e.g., reprimand, etc. of the disciplinary actions taken must be 
identified. 

None. 

6. A detailed description of the agency's policy for taking disciplinary action 
against federal employees for conduct that is inconsistent with federal 
antidiscrimination laws and whist/eb/ower protection laws or for conduct that 
constitutes another prohibited personnel practice revealed in connection with 
agency investigations of alleged violations of these laws. 

NCUA administers the Discipline/Adverse Action program in accordance with 5 
C.F.R. Part 752. NCUA does not have a table of penalties. Disciplinary action 
against employees for conduct inconsistent with federal antidiscrimination laws 
and whistleblower protections or for conduct which constitL1tes a prohibited 
personnel practice would be determined based on the circumstances. 

7. An analysis of the information described under paragraphs (1) through (6) (in 
conjunction with data provided to the Equal Employment Opportunity 
Commission in compliance with part 1614 of title 29 of the Code of Federal 
Regulations) including: 

a. an examination of trends; 
b. causal analysis; 
c. practical knowledge gained through experience; and 
d. any actions planned or taken to improve complaint or civil rights 

programs of the agency. 

See analysis in section IV below. 

8. For each fiscal year, any adjustment needed or made to the agency's budget 
to comply with its Judgment Fund reimbursement obligations incurred under the 
5 C.F.R. §724.103. 

None. 

9. The agency's written plan developed under 5 C.F.R. §724.203(a) to train its 
employees. 

NCUA has fully implemented its No Fear Act training for staff as contemplated by 
the Act and OPM regulations. The agency formalized its training plan in writing 
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on March 23, 2007. Pursuant to agency policy, NCUA pmvides regular EEO 
training to managers. The agency provides EEO training to all new hires and 
requires all staff to view online harassment prevention training. 

IV. EEO Complaint Activity Analysis 

A. Trend Analysis 

During FY 2011, the number of EEO complaints at NCUA increased to eight from 
the previous year of six. NCUA takes numerous steps to ~•eep staff informed of 
their right to initiate counseling for discrimination allegations. EEO information is 
visibly maintained throughout the agency in various formats. The Equal 
Opportunity Programs office (EOP) maintains a SharePoint site that includes all 
EEO guidance, instructions and policy. Additionally, the NCUA website contains 
No Fear Act data and readers can view reasonable accommodation instructions 
and the agency's EEO Policy Statement. New employees are provided a copy of 
EEO policy statements and information on their rights undor applicable EEO 
laws. EOP briefs all new examiner hires during the agencJl's Level I training. 
Applicants for employment can access links to the No Fear Act Data, EEO Policy 
Statement, No Fear Act Notice, Reasonable Accommodation Procedures 
Instruction, and EEO Complaint Process guidance from tho agency's Career 
page on its website. They may also select "contact us" from the Contacts page 
for further information from EOP. EEO posters containing antidiscrimination and 
EEO counseling information are posted throughout the Central Office, Regional 
offices, and Office of Human Resources. EEO information is provided to staff at 
agency conferences, as well as through newsletters, emails, the EOP SharePoint 
site, and on-line training. 

During FY 2011, the bases and allegations made in the eight complaints filed 
were as follows: 

- Case 1: the complainant claimed to be subjected to disparate treatment and 
hostile work environment based on physical disability (cancer) and reprisal (prior 
EEO activity). The complainant listed several incidents to s.upport the hostile 
work environment claim. The complainant requested a hearing before an EEOC 
Administrative Judge and subsequently withdrew the hearing request. The 
agency is writing a final decision based on the merits of the case. 

- Case 2: the complainant, an applicant for employment, claimed 
discrimination based on race (Asian/Pacific Islander), national origin 
(Philippines), sex (female), and physical disability (lumbar radiculopathy) 
when she was not selected for a Credit Union Examiner position. The 
complainant requested a hearing before an EEOC Administrative Judge. 
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- Case 3: the complainant, an applicant for employment, claimed 
discrimination based on mental disability when he was not selected for an 
Economic Development Specialist position. Subsequent to the agency 
informing the complainant the claims would be further invEistigated, the 
complainant formally withdrew the complaint. 

- Case 4: the complainant claimed disability and race discrimination 
when a request for reasonable accommodation was denied and Federal 
Career Intern Program (FCIP) appointment was terminated. The 
complainant requested a hearing before an EEOC Administrative Judge. 

- Case 5: the complainant claimed to be subjected to a hostile work 
environment based on physical disability (hearing impairment), age (54), 
and reprisal. The complainant requested a hearing before an EEOC 
Administrative Judge. 

- Case 6: the complainant claimed discrimination based c1n religion (Judaism) 
when terminated. The complainant withdrew the complaint prior to the 
commencement of the investigation. 

- Case 7: the complainant claimed discrimination based on mental disability 
(Post Traumatic Stress Disorder - PTSD) when a request for reasonable 
accommodation was ignored by management and when the complainant was 
subsequently terminated. The complainant requested a hearing before an EEOC 
Administrative Judge. 

- Case 8: the complainant claimed to be subjected to disparate treatment and a 
hostile work environment based on race (African American), color (Black), and 
age (64 ). The investigation of this complaint is ongoing. 

Six complaints carried over from prior fiscal years to FY 20·11. Three of the six 
complaints were settled. In one complaint, the complainantr filed an appeal 
concerning the EEOC Administrative Judge's Order Entering Judgment in favor 
of the agency. The other two complaints were still pending a hearing before an 
EEOC Administrative Judge. 

Over the past seven fiscal years, the basis most frequently alleged by 
complainants was age discrimination (18), followed by reprisal claims (12). 
Disability discrimination is trending upward (9) claims over the past six fiscal 
years - (6) of the (8) claims filed in FY 2011 included disability as a basis of 
discrimination. 
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Causal Analysis 

See paragraph A above. 

B. Practical Knowledge Gained Through Experience 

The agency continues to recognize that demonstrated commitment by the 
agency's leadership as well as training initiatives are keys to maintaining a work 
environment free from discrimination, retaliation and harassment. EEO and 
Diversity Policy Statements were updated and reissued to all agency staff on 
October 6, 2011. 

During the reporting period, NCUA provided several training opportunities for 
managers and employees. New managers received a 1 % day training 
conducted by EEOC trainers and EOP staff. The online harassment prevention 
training contract was extended to provide new hires with training on their EEO 
rights and a basic understanding of federal antidiscrimination statutes and 
discriminatory harassment. EOP staff continued to perform EEO overview 
training for all newly hired examiners. 

C. Action PlannedfTaken to Improve Agency Complaint or Civil Rights 
Program 

Action Planned 

While the agency continues to make strides, it intends to focus on collecting and 
analyzing various workforce data in order to fully meet EEOC's standards for 
achieving a model program, particularly by incorporating mechanisms for 
identifying triggers, analyzing barriers and developing action plans. The agency 
intends to evaluate any barriers to entry into the workforce for groups that 
continue to have low participation rates in the examiner ranks. 

The agency updated its Strategic Plan during FY 2011. A ~1oal within the current 
draft includes strong NCUA succession management with a focus on achieving 
and maintaining a workforce based on EEO and diversity principles. An EEO and 
diversity objective was incorporated into the Annual Perfom1ance Budget and 
Human Capital Plans. 

The agency continues to research reliable ways to track applicant data (gender, 
race, national origin, and disability status). 

The agency will continue to hire several summer interns from programs such as 
the Washington Internships for Native Students (WINS), Hispanic Association of 
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Colleges and Universities (HACU), National Association for Equal Opportunity in 
Higher Education (NAFEO), and the Workforce Recruitment Program (WRP). 

The agency is revising its Reasonable Accommodation Procedures, NCUA 
Instruction 1270.07. It will also devise a method for tracking reasonable 
accommodation requests and ensuring that requests are responded to within the 
agency's established time frames. 

Action Taken 

Several FY 2011 achievements are noted in the agency's effort to support and 
improve its EEO program. Agency leadership again directed the focus of 
managers towards expanding recruitment pools and ensuring greater access to 
employment opportunity. Training initiatives kept managers abreast of changes 
in EEO law and improved data collection efforts allowed the agency to improve 
its ability to analyze the workforce. 

As noted above, NCUA's leadership continued to demonstrate its commitment to 
the EEO program during the fiscal year. The EEO Policy Statement and 
Diversity Policy Statement s'rgned by Chairman Matz were updated and reissued 
to all staff in October 2011. EOP distributed policy statemEmts widely through a 
variety of formats, as well as the agency's harassment prevention policies and 
complaint procedures. 

The Regional Offices engaged in focused recruitment and marketing and 
regularly worked with EOP to recruit WRP candidates and disabled veterans. 
During FY 2011, several managers inquired about the SchE~dule A hiring 
authority to recruit and hire individuals with disabilities and they conducted active 
recruitment searches for qualified candidates with targeted disabilities. As a 
result, NCUA hired its second deaf individual as a Credit Union Examiner. 

EOP arranged several student summer internships during the year from 
organizations that serve groups historically underrepresented in the federal 
government. The Offices of Minority and Women Inclusion, Examination and 
Insurance, Small Credit Union Initiatives, Chief Information Officer, and the 
Division of Strategic and Continuity Programs hosted students from the WINS 
program, NAFEO, and HACU. 

All new hires received the online harassment prevention co1Jrse and an EEO 
briefing during Level 1 training class. New supervisors received twelve hours of 
classroom EEO training. 
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Office of the Chairman 

October 5, 2011 

Annual Equal Employment Opportunity Policy Statement 

The National Credit Union Administration (NCUA) supports and promotes the principles of 
equal employment opportunity in the workplace for all persons. It is the policy ofNCUA to 
prohibit discrimination in employment because of race, color, religion, gender, national 
origin, mental and physical disability, age (40 years and over), in retaliation for prior 
involvement in EEO protected activity, sexual orientation, or par<,ntal status. This policy 
applies to employees, applicants and former employees; and it covers all agency employment 
programs, management practices and decisions. 

As a federal agency, NCUA is also committed to maintaining a work environment that is free 
of retaliation and harassment. Managers and supervisors must continually monitor the 
workplace; taking swift and appropriate disciplinary action against individuals who engage in 
these behaviors and other incidents of unlawful discrimination. NCUA further supports the 
protections of individuals who exercise their rights under EEO antidiscrimination statutes. 

As leaders, NCUA managers and supervisors are expected to take an active role in promoting 
and implementing the agency's EEO goals and objectives. It is tht: responsibility ofNCUA 
management to ensure that all employees are afforded a fair and competitive employment 
process under merit system principles. 

All NCUA employees are responsible for implementing the agency's EEO policy in their 
daily actions, conduct, and decisions. Each individual is expected to abide by the letter, 
intent, and spirit of the equal opportunity laws and policies. Achievement of the agency's 
equal opportunity objectives will enhance the agency's ability to accomplish its mission. 

NCUA is committed to preventing unlawful discrimination in its employment policies, 
procedures, practices, and operations. This statement reaffirms the principles of equal 
employment opportunity and assures that EEO program requirements will be enforced. 

Sincerely, 

~-
Debbie Matz 

1775 Duke Street - Alexandria, VA 22314-3428 - 703-518-6300 - 703-518-6319-Fax 
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lNO. 1235.08 I DATE: July 6, 2006 

SUBJECT: Prevention of Harassment In the Workplace 

TO: All NCUA Staff 

1. PURPOSE. To state NCUA policy on preventing haras:sment. 

2. BACKGROUND. Title VII of the Civil Rights Act of 1964, the Age Discrimination 
in Employment Act, and the Rehabilitation Act require that NCUA maintain a 
workplace free of discrimination based on race, color, Sj~x. age, national origin, 
religion, disability, or reprisal. Guidance issued by the U.S. Equal Employment 
Opportunity Commission (EEOC) and federal court decisions recognize 
harassment as a form of discrimination prohibited under each anti-discrimination 
statute. NCUA is committed to equal emple>yment opportunity and a workplace 
free of discriminatory harassment. 

3. POLICY. The purpose of this policy is to prevent harassing conduct in the 
workplace and, to correct harassing conduct that does occur, before it 
becomes severe or pervasive. In keeping with its commitment to maintain a 
work environment that is free of discriminatory harassmemt, NCUA will not 
tolerate unlawful harassment of employees by any supe1visor, co-worker or third 
party. While the procedures within this policy may be applied in all instances of 
discriminatory harassment, employees are directed to NCUA Instruction No. 
1235.2 regarding NCUA's policy on the prevention of sexual harassment, which 
articulates the specific standards and policies unique to sexual harassment 
complaints. 

This policy applies to both NCUA employees and non-employees in NCUA 
workspace while in the performance of their official duties. It also applies to the 
conduct of third parties who visit NCUA facilities and to third parties at facilities 
visited by NCUA employees on official NCUA business. Third parties include 
vendors, contractors, and credit union officials or staff. 

4. DEFINITIONS. Harassing conduct is defined as unwelcome verbal or physical 
conduct based on race, color, religion, gender (both sexual and non-sexual), 
national origin, age (40 and over), disability (mental or physical), or reprisal for 
involvement in a protected EEO activity when: 



a) The behavior creates an offensive or intimidatin!~ environment that 
unreasonably interferes with work performance; or 

b) The conduct adversely affects employment oppe>rtunities based on the 
employee's acceptance or rejection of such conduct. 

Examples of conduct that may form the basis of a hostile work environment 
claim include: 

• Making disparaging remarks about an individual's gender that are not 
sexual in nature, 

• Expressing negative stereotypes regarding an employee's birthplace or 
ancestry, 

• Derogatory or intimidating references to an employee's mental or physical 
impairment, 

• Comments about an individual's skin color or other racial/ethnic 
characteristics, 

• Negative comments about an employee's religious beliefs (or lack of 
religious beliefs), 

• Negative comments regarding an employee's agei when referring to 
employees 40 and over, and/or 

• Use of racially derogatory words, phrases, epithets. 

5. RESPONSIBILITIES. 

a. Employees 1 

Each NCUA employee is responsible for ensuring that his or her language 
and conduct is considerate of the rights and privile,ges of others in the 
conduct of his or her official duties. Employees must not engage in 
harassing conduct. All NCUA staff members are responsible for adhering 
to NCUA's anti-harassment policy and for cooperating fully in its 
enforcement. 

1 The term "employees" applies to all NCUA e1nployees and non-employees in NCUA workspace while in the 
performance of their official duties. 
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Employees are responsible to report any incident of harassing conduct 
that he or she experiences before it becomes a pattern of misconduct so 
pervasive and offensive as to constitute a hostilE! work environment. 
NCUA cannot correct harassing conduct if the conduct is not known. 
When an employee unreasonably fails to take advantage of this 
procedure and does not promptly report an incident of harassing conduct 
as set forth herein, NCUA reserves the right to raise this failure to report 
as a defense against a suit for harassment. 

b. Supervisors 

NCUA managers and supervisors are responsible for ensuring that the 
NCUA workplace meets the requirements of federal anti-discrimination 
policies and directives. Federal EEO policies and case law require a 
workplace free of prohibited offensive language or conduct. All 
supervisors and managers are responsible for ac:ting promptly and 
appropriately to prevent harassment in the workplace when they observe 
harassing conduct or are otherwise made aware of such conduct. 
Likewise, they are responsible for acting appropri1ately to prevent 
retaliation against those who complain of harassment. 

When an employee complains to management about alleged harassment, 
management is obligated to investigate the allegation regardless of 
whether the complaint conforms to a particular format or is made in 
writing. Supervisors, therefore, must immediately advise the Director of 
NCUA's Equal Opportunity Programs (EOP) offi~3 about any incident of 
harassing conduct that they witness or is otherwise brought to their 
attention. 

6. ELEMENTS OF A HARASSMENT CLAIM. 

To establish a viable claim of harassment, a complainant must establish the 
following: 

a. The complaining party is a member of a class prolected by one of the 
anti-discrimination statutes; 

b. S/he was subjected to unwelcome verbal or physi1~al conduct related to 
the employee's membership in the protected class1; 

c. The unwelcome conduct was based on the employee's membership in the 
protected class; 

d. The unwelcome conduct affected a term or condmon of employment (for 
example, demotion, failure to promote, discipline, work assignment, or 

3 
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undesirable reassignment), had the purpose or effect of unreasonably 
interfering with the employee's work performance, or the conduct was 
sufficiently severe or pervasive (repeated) to cmate an intimidating, 
hostile, or offensive work environment. 

7. PROCEDURES FOR RESOLVING COMPLAINTS. 

Employees may select either the Internal NCUA Process for Harassment 
Claims or the Formal EEO Complaint Process for harassment claims based 
on race, color, sex, age, national origin, religion, disability, or reprisal. 

a. Internal NCUA Process for Harassment Claims. 

An NCUA employee who alleges harassment by either an offending 
NCUA employee or third party must notify the Director of the Equal 
Opportunity Programs (EOP) office before the harassing conduct 
becomes severe or pervasive. The EOP Director shall conduct a prompt, 
thorough, and impartial inquiry into the claim. After completion of the fact
finding inquiry, the EOP Director will determine whether harassment 
occurred. 

Corrective Action. If the EOP Director's inquiry reveals that unlawful 
harassment occurred, the supervisor of the offending NCUA employee will 
consult with NCUA's OHR to determine immediate and appropriate 
corrective action, including any warranted disciplinary action. Note, this 
responsibility normally rests with the first line sup1~rvisor of the employee 
alleged to have engaged in the harassing conduct unless such supervisor 
is involved in the allegation. 

If the offending party is not from NCUA, the agenc:y will take action 
reasonably calculated to ensure that the conduct does not recur. In either 
circumstance, the OHR will inform the EOP Director of the corrective 
action decision, including a decision not to act. 

Harrassment may take different forms and, therefore, require different 
corrective actions. The circumstances of each case will dictate the 
corrective action required. 

Confidentiality. All information involving harassment allegations will 
remain confidential. Documents containing information collected during an 
inquiry or investigation of such allegations will be stored in a locked 
cabinet or storage room. The information collected is to be kept 
confidential and shall only be shared with individuals having an official 
need to know. 

The identity of an employee lodging harassment allegations shall remain 
confidential unless the employee expressly agrees to have his/her identity 
revealed. An individual's identity will not be revealed unless such 
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disclosure has been authorized or is unavoidabl,e due to the nature of the 
allegations. 

Protection from Retaliation. NCUA will not tolerate any retaliation 
against employees who make allegations of harassment, witness 
harassing conduct, or provide information concerning harassment claims. 

b. Formal EEO Complaint Process. 

NCUA employees and applicants for employment who wish to preserve 
their right to a specific legal remedy for harassment may forego NCUA's 
internal process and file a harassment complaint under the discrimination 
complaint procedures of 29 Code of Federal Reg1ulations, Part 1614. 

Informal Complaint. The first step in the complaint process requires 
contact with an NCUA EEO Counselor within 45 days of the most recent 
incident of harassment. Failure to contact an EEO Counselor within the 
45-day timeframe may result in the loss of the right to a legal 
remedy. The EEO Counselor will conduct an inquiry and attempt to 
informally resolve the matter with appropriate NCUA officials. If the matter 
cannot be resolved, the Counselor will inform the individual of the right to 
file a formal complaint. Additional information on the informal complaint 
process can be obtained from the EOP Public Folders and the EEOC's 
website at www.eeoc.gov. 

Formal Complaint. Once an individual is providEld with a right to file a 
formal complaint, the individual may file a formal harassment complaint 
with NCUA's Equal Opportunity Programs (EOP) office. When the EOP 
office receives the complaint, it will determine if the complaint is timely 
filed and acceptable for investigation. If the complaint is investigated, the 
EOP office will issue a Report of Investigation to the complainant and 
inform him or her of the right to a decision on the merits by NCUA (with or 
without an administrative hearing), with right of appeal to the EEOC and 
subsequent review by a Federal District Court. If the ultimate decision (by 
NCUA, EEOC, or Court) finds that harassment occurred, the complainant 
will be provided an appropriate remedy. Additional information on the 
formal complaint process can be obtained from th~~ EOP Public Folders 
and the EEOC's website at www.eeoc.gov. 

8. EXPIRATION. This policy will remain in effect until rescinded or superseded. 

IS/ 

J. Leonard Skiles 
Executive Director 
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Equal Employment Opportunity Data Posted Pursuant to Title Ill of the 
Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 
(No Fe~r Act), Pub. L. 107-174 
The Nolllic1!lticn and Fei:la1al Employee Antitliscrimina\mn and Retalia'non Act of 200-2 (No Fear Act) was s1gna(! inlo law by 
President sush on May 15. 2002 The Act seeks to increase accountability for violations of Federal antidii;crimination and 
whist!eblower protection Jaws 

Title Ill of the Act requires that each Federal agl!llcy make quarterly pos~ngs to its public Website stat1sticill data on the disposition 
af d1Scrim11¥1tion complaints f1~d with the agency. It reqU1res that Federal agencies p.;ist yeaHo---date $tati·~\ical data for \he \hen 
current fiscal year (October 1 through &l.ptember 3Q) and year end 1ata ior (he five pre~ious fiscal years. 

Ti~a Ill requires that tile Equal Employment Oppartunity Commission {EEOC) issue rules coricerning the "time, form and manner" 
far agency posting of required statistical data On January 26, 2004, the EEOC published in the Federal Register an Interim Final 
Rule adding Subpart G to the FederaJ sector EEO ragulal!ons located at 29 Coda ot FecteraJ Regulations, Part 11314. The 
statistical informstion presented 111 this document meeis the requorements of the No Fear Act as defined b'I the EEOC under 
Subpart G of Pait Hi14_ The datii will be updatad within 30 days alter the end of each li$Cal quarter · 

The $!atistical c:leta presentad corisists of the tollawing inforrnlltion· 
1 Summary of Complaints Filed in EElch F1s.::al Year 
2 Summary of Complaints Pending 1r1 Each Fiscal Year 
3 Summary of Investigations Completed 
4 &.imrnary ol Gom?(ain\'O Oi5!Tl1s~d 
5 Final Adions Issued Py NCUA Involving a Finding of Discri"Tiination 

c' Final Actions Issued !Nithout an EEOC He<1ring 
o Final Actions Issued Arter an EEOC Hearing 

6 Average Time Taken to Complete Investigations and Fmal Action 

For addi!Jonal information on the No Fear Act please contact the National Credit Union Administration's Director af Equal 
Opportunity Programs, S Denise Her1dricks 

Offtce of E<1ua( Opportur.i\~ Programs 
Natioriel Credit Union Administration 
1775 Duke Street 
Alexandria, Virginia 22314-3428 

The staltstical data presented as of December 31 2010 (labaul./CocumentsfCareers/NoFEARS!at pdf1 
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No Fear Act lfah0!1Voage$}NofearAcl aSpxl NCUA lnspectQ{ General Clabo11t11 eadershm/COJOIG/Pagesfdefaul!.llW plajn Wntmg Act cf 2010 (fl eaaVplamlanguagelpages{defaUlt aspxl J..J.S8...92y_ 
lhrtp·//www.usa_govl Privacy Policy & AccessjbJl1ty ilabouVoages/Privacy aspxl 

Nation~! Cmdrt Union Admin1s1ration. 1715 Duke S\1eel. Alex~ndria, VA 22314-3~28 
If you Mw questions abo11t NCLJA: Go 1o ou!' Contavt lb pa9<·> //abouV09ges1Con1aq aspxl or ~all 703-516-5300 

http://www.ncua.gov/about/pages/NoFearAct.aspx 4/2/2012 
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arts.gov 

September 27, 2012 

Honorable Jacqueline A. Berrien 
Chairwoman 
U.S. Equal Employment Opportunity Commission 
131 M Street NE 
Washington DC 20507 

Dear Madam Chairwoman: 

\l - . 

In accordance with Title II of the Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002 - Reporting and Best Practices, we are pleased to provide you with 
our report for Fiscal Years 2009 - 2011. Please contact Marisa Marinos, Director of Civil 
Rights/EEO at (202) 682-5749 if you have any questions regarding this report. 

Sincerely, 

Rocco Landesman 
Chairman 

Enclosure 

cc: 
Honorable John Boehner, Speaker of the U.S. House of Representatives 
Honorable Daniel K. Inouye, President Pro Tempore, U.S. Senate 
Honorable Joseph Lieberman, Committee on Homeland Security and 

Governmental Affairs, U.S. Senate 
Honorable Susan Collins; Committee on Homeland Security and 

Governmental Affairs, U.S. Senate 
Honorable Darrell E. Issa, Committee on Oversight and Government Reform 
Honorable Elijah Cummings, Committee on Oversight and Government Reform 
Honorable Harold Rogers, U.S. House of Representatives Committee on Appropriations 
Honorable Daniel K. Inouye, Committee on Appropriations, U.S. Senate 
Honorable John Berry, Director, Office of Personnel Management 
Honorable Eric H. Holder, Jr., U.S. Attorney General 

http://arts.gov


Annual Report 
Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 

(No FEAR Act) 
National Endowment for the Arts 

724.302(a)(l) thru (9) 

(1) The number of cases in Federal court pending or resolved in each fiscal year and arising under 
each of the respective provisions of the Federal Antidiscrimination Laws and Whistleblower 
Protection Laws applicable to them as defined in § 724.102 of subpart A of this part in which an 
employee, former Federal employee, or applicant alleged a violation( s) of these laws, separating data 
by the provision(s) oflaw involved. 

The National Endowment for the Arts (NEA) had no Federal court cases 
pending or resolved in Fiscal Years 2009 - 2011. 

See Attachment One 



. . . 
Attachment One 

EEO AND WHISTLEBLOWER PROTECTION CASES PENDING OR RESOLVED IN FEDERAL 
COURT (724.302(a)(1)) 
Fiscal Years 2006 - 2001 

EEO Cases 

I~ 
Number of Number of 
EEO court EEO court 
cases cases 
pending resolved Provision of law involved 

2009 Q 0 Not Annlicable 

2010 0 0 Not Annlicable 

2011 0 0 Not Aoolicable 

Whistleblower Cases 

~ 
Number of Number of 

Whistleblower Whistleblower 
Protection Protection 
court cases court cases 

pendinl!: resolved Provision oflaw involved 

2009 0 0 Not Aoolicable -----

2010 0 0 Not Annlicable 

2011 0 0 Not Aoolicable 
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Annual Report 

Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 
(No FEAR Act) 

National Endowment for the Arts 
724.302(a)(l) thru (9) 

(2) In the aggregate, for the cases identified in paragraph (a)(l) of this section and separated by 
provision(s) of law involved: 

(i) The status or disposition (including settlement); 
(ii) The amount of money required to be reimbursed to the Judgment Fund by 
the agency for payments as defined in § 724.102 of subpart A of this part; 
(iii) The amount of reimbursement to the Fund for attorney's fees where such 
fees have been separately designated. 

The National Endowment for the Arts (NEA) had no Federal court cases 
pending or resolved in Fiscal Years 2009 - 2011. 

See Attachment Two 



•. ' .. 
Attachment Two 

EEO AND WHISTLEBLOWER PROTECTION CASES PENDING OR RESOLVED IN 
FEDERAL COURT (724.302(a)(2)) 

DISPOSITION AND MONEY AMOUNT(s) AWARDED 

EEO Cases 

The amount of 
The amount reimbursement 
of money to the Fund for 

Number of 
required to be attorney's fees 

EEO Number of reimbursed to where such 

court EEO the Judgment fees have been 

cases court cases The status or disposition Fund by separately 

pending resolved (including settlement) Agency designated 

2009 0 0 Not Aoolicahle 0 0 

2010 0 0 Not Annlicable 0 0 

2011 0 0 Not Aoolicable 0 0 

Whistleblower C11$es 

The amount 
of money The amount of 
required to reimbursement 
be to the Fund for 

Number of Number of reimbursed attorney's fees 

Whistle blower Whistle blower to the where such 

Protection Protection Judgment fees have been 

court cases court cases The status or disposition Fund by separately 
pending resolved (including settlement) Agency designated 

2009 
0 0 Not AnnJicable 0 0 

2010 
0 0 Not Annlicable 0 0 

2011 
0 0 Not Annlicable 0 0 



. . . 

Annual Report 
Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 

(No FEAR Act) 
National Endowment for the Arts 

724.302(a)(l) tbru (9) 

(3) In connection with cases identified in paragraph (a)(l) of this section, the total number of 
employees in each fiscal year disciplined as defined in§ 724.102 of subpart A of this part and the 
specific nature, e.g., reprimand, of the disciplinary actions taken, separated by the provision(s) of 
law involved. 

The National Endowment for the Arts (NEA) had no cases pending or 
unresolved Federal court cases in Fiscal Years 2009 - 2011, therefore there 
are no employees to report. 

See Attachment Three 



... ' . 
Attachment Three 

EEO AND WHISTLEBLOWER PROTECTION CASES PENDING OR RESOLVED IN 
FEDERAL COURT (724.302(a)(3)) 

DISCIPLINARY ACTIONS 

EEO Cases 

~ 
Number of Number of Number of 
EEO court EEO court employees 
cases cases disciplined Specific nature of 
pending resolved disciplinarv action taken Provision(s) of law involved 

2009 0 0 0 Not Annlicable Not Ann)icahle 

2010 0 0 0 Not Annlicable Not Aoolicable 

2011 0 0 0 Not Aoolicable Not Aoolicable 

Whistleblower Cases 

Number of Number of 
Whistle blower Whistle blower 
Protection Protection Number of Specific nature of 
court cases court cases employees disciplinary action Provision(s) oflaw 
pending resolved disciplined taken involved 

2009 0 0 0 Not Annlicable Not Annlicable 

2010 0 0 0 Not Annlicable Not Annlicable 

2011 0 0 0 Not Annlicable Not Annlicable 



Annual Report 
Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 

(No FEAR Act) 
National Endowment for the Arts 

724.302(a)(l) thru (9) 

( 4) The final year-end data about discrimination complaints for each fiscal year that was posted in 
accordance with Equal Employment Opportunity Regulations at subpart G of title 29 of the Code of 
Federal Regulations (implementing section 301(c)(l)(B) of the No FEAR Act). 

The National Endowment for the Arts had one formal complaint flied in 2010 
and one formal complaint filed in 2011. Settlement agreements were 
reached between the complainant and the Agency for both cases. 

Attachment Four shows the final year-end equal employment opportunity 
statistical data for Fiscal Years 2009, 2010, and 2011 as posted on the 
Agency's website. 



Attachment Four 

Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 
(No FEAR Act) 

National Endowment for the Arts 

INTERNAL COMPLAINT ACTIVITY 
FINAL YEAR-END DATA, Fiscal Years 2009 -2011 

Section 301 of the Notification and Federal Employee Antidiscrimination and Retaliation Act of 
2002 (No Fear Act) requires each federal agency to post summary statistical data pertaining to 
complaints of employment discrimination filed against it by employees, former employees, and 
applicants for employment under 29 C.F .R. Part 1614. The specific data to be posted is described in 
section 301(b) of the Act and 29 CFR 1614.704. 

Attachment Four 

1. Copy, FY 2009 summary eeo statistical data 
2. Copy, FY 2010 summary eeo statistical data 
3. Copy, FY 2011 summary eeo statistical data 



NATIONAL ENDOWMENT FOR THE ARTS 
EQUAL EMPLOYMENT OPPORTUNITY DATA POSTED PURSUANT TO THE NO FEAR ACT 

INTERNAL COMPLAINT ACTIVITY 

Section 301 of the Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 (No Fear Act), requires each federal agency to 
post summary statistical data pertaining to complaints of employment discrimination filed against it by employees, former employees and applicants 
for employment under 29 C.F.R. Part 1614. The specific data to be posted is described in section 30l(b) of the Act and 29 CFR 1614.704. The 
required summary statistical data for EEO complaints filed against the National Endowment for the Arts is available below. 

The posting of EEO data on agency public web sites is intended to assist Congress, Federal agencies and the public to assess whether and the extent 
to which agencies are living up to their equal employment opportunity responsibilities. 

Data as of the End of Fourth Quarter FY 2009 
FY2009 FY 2009 FY2009 FY2009 COMPARATIVE DATA 
END OF END OF END OF END OF PREVIOUS FISCAL YEAR DATA 

COMPLAINT FOURTH THIRD SECOND FIRST 
ACTIVTY QUARTER QUARTER QUARTER QUARTER 2008 2007 2006 2005 2004 2003 

NUMBER OF 
COMPLAINTS 0 0 0 0 0 0 0 1 0 0 

NUMBER OF 
COMPLAINANTS 0 0 0 0 0 0 0 1 0 0 

REPEAT FILERS 0 0 0 0 0 0 0 0 0 0 

Page One 



NATIONAL ENDOWMENT FOR THE ARTS 
EQUAL EMPLOYMENT OPPORTUNITY DATA POSTED PURSUANT TO THE NO FEAR ACT 

INTERNAL COMPLAINT ACTIVITY 

Data as of the End of Fourth Quarter FY 2009 

COMPLAINTS BY BASIS FY 2009 FY2009 FY2009 FY2009 COMPARATIVE DATA 
END OF END OF END OF END OF PREVIOUS FISCAL YEAR DATA 
FOURTH THIRD SECOND FIRST 
QUARTER QUARTER QUARTER QUARTER 2008 2007 2006 2005 2004 2003 

RACE 0 0 0 0 0 0 0 0 0 0 
COLOR 0 0 0 0 0 0 0 0 0 0 
RELIGION 0 0 0 0 0 0 0 I 0 0 
NATIONAL ORIGIN 0 0 0 0 0 0 0 0 0 0 
SEX (including complaints filed 
under Equal Pay Act) 0 0 0 0 0 0 0 I 0 0 
DISABILITY 0 0 0 0 0 0 0 0 0 0 
AGE 0 0 0 0 0 0 0 0 0 0 
REPRISAL 0 0 0 0 0 0 0 0 0 0 
OTHER 0 0 0 0 0 0 0 0 0 0 

Page Two 



NATIONAL ENDOWMENT FOR THE ARTS 
EQUAL EMPLOYMENT OPPORTUNITY DATA POSTED PURSUANT TO THE NO FEAR ACT 

INTERNAL COMPLAINT ACTIVITY 

Data as of the End of Fourth Quarter FY 2009 
FY 2009 FY2009 FY2009 FY2009 COMPARATIVE DATA 
END OF END OF END OF END OF PREVIOUS FISCAL YEAR DATA 

COMPLAINTS BY ISSUES FOURTH THIRD SECOND FIRST 
QUARTER QUARTER QUARTER QUARTER 2008 2007 2006 2005 2004 

APPOINTMENT/HIRE 0 0 0 0 0 0 0 0 0 
ASSIGNMENT OF DUTIES 0 0 0 0 0 0 0 1 0 
CONVERSION TO FULL-
TIME 0 0 0 0 0 0 0 0 0 
DISCIPLINARY ACTION 0 0 0 0 0 0 0 0 0 
DEMOTION 0 0 0 0 0 0 0 0 0 
REPRIMAND 0 0 0 0 0 0 0 0 0 
SUSPENSION 0 0 0 0 0 0 0 0 0 
REMOVAL 0 0 0 0 0 0 0 0 0 
OTHER 0 0 0 0 0 0 0 0 0 

DUTY HOURS 0 0 0 0 0 0 0 0 0 
EVALUATION APPRAISAL 0 0 0 0 0 0 0 1 0 
EXAMINA Tl ON/TEST 0 0 0 0 0 0 0 0 0 
HARASSMENT 0 0 0 0 0 0 0 0 0 

NON-SEXUAL 0 0 0 0 0 0 0 0 0 

SEXUAL 0 0 0 0 0 0 0 0 0 
MEDICAL EXAMINATION 0 0 0 0 0 0 0 0 0 
PAY (INCLUDING 0 0 0 0 0 0 0 0 0 
OVERTIME) 
PROMOTION/NON- 0 0 0 0 0 0 0 0 0 
SELECTION 
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2003 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 

0 
0 
0 

0 



NATIONAL ENDOWMENT FOR THE ARTS 
EQUAL EMPLOYMENT OPPORTUNITY DATA POSTED PURSUANT TO THE NO FEAR ACT 

INTERNAL COMPLAINT ACTIVITY 

Continuation of chart on page three 

Data as of the End of Fourth Quarter FY 2009 
FY 2009 FY 2009 FY2009 FY2009 COMPARATIVE DATA 
END OF END OF END OF END OF PREVIOUS FISCAL YEAR DAT A 

COMPLAINTS BY ISSUES FOURTH THIRD SECOND FIRST 
QUARTER QUARTER QUARTER QUARTER 2008 2007 2006 2005 2004 2003 

REASSIGNMENT 0 0 0 0 0 0 0 0 0 0 
DENIED 0 0 0 0 0 0 0 0 0 0 
DIRECTED 0 0 0 0 0 0 0 0 0 0 

REASONABLE 
ACCOMMODATION 0 0 0 0 0 0 0 0 0 0 
REINSTATEMENT 0 0 0 0 0 0 0 0 0 0 
RETIREMENT 0 0 0 0 0 0 0 0 0 0 
TERMINATION 0 0 0 0 0 0 0 0 0 0 
TERMS/CONDITIONS OF 
EMPLOYMENT 0 0 0 0 0 0 0 0 0 0 
TIME AND ATTENDANCE 0 0 0 0 0 0 0 I 0 0 
TRAINING 0 0 0 0 0 0 0 I 0 0 
OTHER - Marital Status 0 0 0 0 0 0 0 I 0 0 

Page Four 



NATIONAL ENDOWMENT FOR THE ARTS 
EQUAL EMPLOYMENT OPPORTUNITY DATA POSTED PURSUANT TO THE NO FEAR ACT 

INTERNAL COMPLAINT ACTIVITY 

Data as of the End FY 2009 

End of FY 2009 End of FY 2008 End of FY 2007 

PROCESSING TIME Number Average Number Average Number Average 
Days Days Days 

COMPLAINTS PENDING IN INVESTIGATIVE STAGE 0 0 0 0 0 0 
ALL COMPLAINTS PENDING IN FINAL AGENCY ACTION STAGE 0 0 0 0 0 0 
ALL COMPLAINTS PENDING IN WHICH HEARING WAS NOT 
REQUESTED 0 0 0 0 0 0 

TIME IN INVESTIGATION STAGE 0 0 0 0 0 0 
TIME TO ISSUE FINAL AGENCY DECISION 0 0 0 0 0 0 

ALL COMPLAINTS PENDING IN WHICH A HEARING WAS 
REQUESTED 0 0 0 0 0 0 

TIME IN INVESTIGATION STAGE 0 0 0 0 0 0 
TIME TO ISSUE FINAL AGENCY DECISION 0 0 0 0 0 0 

End of FY 2006 End of FY 2005 End of FY 2004 

Number Average Number Average Number Average 
PROCESSING TIME Days Days Days 

COMPLAINTS PENDING IN INVESTIGATIVE STAGE 0 0 0 0 0 0 
ALL COMPLAINTS PENDING IN FINAL AGENCY ACTION ST AGE 0 0 0 0 0 0 
ALL COMPLAINTS PENDING IN WHICH HEARING WAS NOT 
REQUESTED 0 0 0 0 0 0 

TIME IN INVESTIGATION ST AGE 0 0 0 0 0 0 
TIME TO ISSUE FINAL AGENCY DECISION 0 0 0 0 0 0 

ALL COMPLAINTS PENDING IN WHICH A HEARING WAS 
REQUESTED 0 0 0 0 0 0 

TIME IN INVESTIGATION STAGE 0 0 0 0 0 0 
TIME TO ISSUE FINAL AGENCY DECISION 0 0 0 0 0 0 
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NATIONAL ENDOWMENT FOR THE ARTS 
EQUAL EMPLOYMENT OPPORTUNITY DATA POSTED PURSUANT TO THE NO FEAR ACT 

INTERNAL COMPLAINT ACTIVITY 

Data as of the End of Fourth Quarter FY 2009 
COMPARATIVE DATA 

COMPLAINTS DISMISSED FY 2009 FY 2009 FY 2009 FY 2009 PREVIOUS FISCAL YEAR DATA 
BY AGENCY END OF END OF END OF END OF 

FOURTH THIRD SECOND FIRST 2008 2007 2006 2005 2004 2003 
QUARTER QUARTER QUARTER QUARTER 

TOTAL COMPLAINTS 
DISMISSED BY AGENCY 0 0 0 0 0 0 0 0 0 0 
AVERAGE DAYS PENDING 
PRIOR TO DISMISSAL 0 0 0 0 0 0 0 0 0 0 

Data as of the End of Fourth Quarter FY 2009 
FY 2009 FY 2009 FY 2009 FY 2009 COMPARATIVE DATA 
END OF END OF END OF END OF PREVIOUS FISCAL YEAR DATA 
FOURTH THIRD SECOND FIRST 

TOTAL FINAL QUARTER QUARTER QUARTER QUARTER 2008 2007 2006 2005 2004 2003 
AGENCY 
ACTIONS 
FINDING 
DISCRIMINATION # % # % # % # % # % # % # % # % # % # % 
TOTAL NUMBER 
OF FINDINGS 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

WITHOUT 
HEARING 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

WITH HEARING 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
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NATIONAL ENDOWMENT FOR THE ARTS 
EQUAL EMPLOYMENT OPPORTUNITY DATA POSTED PURSUANT TO THE NO FEAR ACT 

INTERNAL COMPLAINT ACTIVITY 

Data as of the End of Fourth Quarter FY 2009 
FY 2009 FY 2009 FY2009 FY2009 COMPARATIVE DATA 

FINDINGS OF END OF END OF END OF END OF PREVIOUS FISCAL YEAR DATA 
DISCRIMINATION FOURTH THIRD SECOND FIRST 
RENDERED BY QUARTER QUARTER QUARTER QUARTER 2008 2007 2006 2005 2004 
BASIS 

# % # % # % # % # % # % # % # % # % 
TOTAL NUMBER 
FINDINGS 0 0 0 0 0 0 0 0 0 
NUMBER 
FINDINGS 
RENDERED 
WITHOUT 
HEARING 0 0 0 0 0 0 0 0 0 
NUMBER 
FINDINGS 
RENDERED 
AFTER HEARING 0 0 0 0 0 0 0 0 0 

Race 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 0 
Sex (include Equal 
Pay Act) 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 
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2003 

# % 

0 

0 

0 
0 
0 
0 
0 

0 
0 
0 
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NATIONAL ENDOWMENT FOR THE ARTS 
EQUAL EMPLOYMENT OPPORTUNITY DATA POSTED PURSUANT TO THE NO FEAR ACT 

INTERNAL COMPLAINT ACTIVITY 

Data as of the End of Fourth Quarter FY 2009 
FY 2009 FY2009 FY2009 FY 2009 COMPARATIVE DATA 
END OF END OF END OF END OF PREVIOUS FISCAL YEAR DATA 
FOURTH THIRD SECOND FIRST 

FINDINGS OF QUARTER QUARTER QUARTER QUARTER 2008 2007 2006 2005 2004 
DISCRIMINATION 
RENDERED BY ISSUE 

# % # % # % # % # % # % # % # % # % 
TOTAL NUMBER FINDINGS 0 0 0 0 0 0 0 0 0 
FINDINGS WITHOUT 0 0 0 0 0 0 0 0 0 
HEARING 
FINDINGS AFTER 0 0 0 0 0 0 0 0 0 
HEARING 
APoointment/Hire 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 
Disciplinary Action 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 
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2003 

# % 
0 
0 

0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
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0 
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NATIONAL ENDOWMENT FOR THE ARTS 
EQUAL EMPLOYMENT OPPORTUNITY DATA POSTED PURSUANT TO THE NO FEAR ACT 

INTERNAL COMPLAINT ACTIVITY 
Data as of the End of Fourth Quarter FY 2009 (Continuation of chart on page eight) 
Reassie:nment 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 
Terms/Conditions of 0 0 0 0 0 0 0 0 
Employment 
Time and Attendance 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 
Data as of the End of Fourth Quarter FY 2009 

COMPARATIVE DATA 
COMPLAINTS PREVIOUS FISCAL YEAR DATA 
PENDING FROM FY2009END FY2009END FY2009END FY2009END 
PREVIOUS FISCAL OF FOURTH OF THIRD OF SECOND OF FIRST 2008 2007 2006 2005 
YEARS BY STATUS QUARTER QUARTER QUARTER QUARTER 

TOTAL COMPLAINTS 
FROM PREVIOUS 0 0 0 0 0 0 0 0 
FISCAL YEARS 
TOTAL 0 0 0 0 0 0 0 0 
COMPLAINANTS 

0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 

2004 

0 

0 

Number complaints pending -
[as of9/30J 

INVESTIGATION 0 0 0 0 0 0 0 0 0 
ROI ISSUED, PENDING 
COMPLAINANT'S 0 0 0 0 0 0 0 0 0 
ACTION 
HEARING 0 0 0 0 0 0 0 1 0 
FINAL AGENCY 0 0 0 0 0 0 1 0 0 
ACTION 
APPEAL WITH EEOC 
OFFICE OF FEDERAL 0 0 0 0 0 0 0 0 0 
OPERATIONS 
PageNme 

0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 

2003 

0 

0 

0 

0 

1 
0 

0 



. . NATIONAL ENDOWMENT FOR THE ARTS 
EQUAL EMPLOYMENT OPPORTUNITY DATA POSTED PURSUANT TO THE NO FEAR ACT 

INTERNAL COMPLAINT ACTIVITY 

Data as of the End of Fourth Ouarter FY 2009 
FY 2009 FY 2009 FY 2009 FY 2009 COMPARATIVE DATA 

COMPLAINT END OF END OF END OF END OF PREVIOUS FISCAL YEAR DAT A 
INVESTIGATIONS FOURTH THIRD SECOND FIRST 

QUARTER QUARTER QUARTER QUARTER 200& 2007 2006 2005 2004 2003 
NUMBER PENDING 
COMPLETION OF 
INVESTIGATION 0 0 0 0 0 0 0 0 0 0 
PENDING 
INVESTIGATIONS 
OVER REQUIRED TIME 0 0 0 0 0 0 0 0 0 0 
FRAMES 
Page Ten 

For Additional Information, please contact: Civil Rights Office, (202) 682-5454. 



... NATIONAL ENDOWMENT FOR THE ARTS 
EQUAL EMPLOYMENT OPPORTUNITY DATA POSTED PURSUANT TO THE NO FEAR ACT 

INTERNAL COMPLAINT ACTIVITY 

Section 301 of the Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 (No Fear Act), requires each federal agency to 
post summary statistical data pertaining to complaints of employment discrimination filed against it by employees, former employees and applicants 
for employment under 29 C.F.R. Part 1614. The specific data to be posted is described in section 301(b) of the Act and 29 CFR 1614.704. The 
required summary statistical data for EEO complaints filed against the National Endowment for the Arts is available below. 

The posting of EEO data on agency public web sites is intended to assist Congress, Federal agencies and the public to assess whether and the extent 
to which agencies are living up to their equal employment opportunity responsibilities. 

Data as of the End of Fourth Quarter FY 2010 
FY 2010 FY 2010 FY 2010 FY 2010 COMPARATIVE DATA 
END OF END OF END OF END OF PREVIOUS FISCAL YEAR DATA 

COMPLAINT FOURTH THIRD SECOND FIRST 
ACTIVTY QUARTER QUARTER QUARTER QUARTER 2009 2008 2007 2006 2005 2004 

NUMBER OF 
COMPLAINTS 1 0 0 0 0 0 0 0 1 0 

NUMBER OF 
COMPLAINANTS 1 0 0 0 0 0 0 0 1 0 

REPEAT FILERS 0 0 0 0 0 0 0 0 0 0 

Page One 



NATIONAL ENDOWMENT FOR THE ARTS 
EQUAL EMPLOYMENT OPPORTUNITY DATA POSTED PURSUANT TO THE NO FEAR ACT 

INTERNAL COMPLAINT ACTIVITY 

Data as of the End of Fourth Quarter FY 2010 

COMPLAINTS BY BASIS FY 2010 FY 2010 FY 2010 FY2010 COMPARATIVE DATA 
END OF END OF END OF END OF PREVIOUS FISCAL YEAR DATA 
FOURTH THIRD SECOND FIRST 
QUARTER QUARTER QUARTER QUARTER 2009 2008 2007 2006 2005 2004 

RACE 1 0 0 0 0 0 0 0 0 0 
COLOR 0 0 0 0 0 0 0 0 0 0 
RELIGION 0 0 0 0 0 0 0 0 I 0 
NATIONAL ORIGIN 0 0 0 0 0 0 0 0 0 0 
SEX (including complaints filed 
under Equal Pay Act) 0 0 0 0 0 0 0 0 I 0 
DISABILITY 0 0 0 0 0 0 0 0 0 0 
AGE 0 0 0 0 0 0 0 0 0 0 
REPRISAL 0 0 0 0 0 0 0 0 0 0 
OTHER 0 0 0 0 0 0 0 0 0 0 

Page Two 



NATIONAL ENDOWMENT FOR THE ARTS 
EQUAL EMPLOYMENT OPPORTUNITY DATA POSTED PURSUANT TO THE NO FEAR ACT 

INTERNAL COMPLAINT ACTIVITY 

Data as of the End of Fourth Quarter FY 2010 
FY2010 FY 2010 FY 2010 FY2010 COMPARATIVE DATA 
END OF END OF END OF END OF PREVIOUS FISCAL YEAR DATA 

COMPLAINTS BY ISSUES FOURTH THIRD SECOND FIRST 
QUARTER QUARTER QUARTER QUARTER 2009 2008 2007 2006 2005 

APPOINTMENT/HIRE 0 0 0 0 0 0 0 0 0 
ASSIGNMENT OF DUTIES l 0 0 0 0 0 0 0 l 
CONVERSION TO FULL- 0 
TIME 0 0 0 0 0 0 0 0 
DISCIPLINARY ACTION 0 0 0 0 0 0 0 0 0 
DEMOTION 0 0 0 0 0 0 0 0 

0 
REPRIMAND 0 0 0 0 0 0 0 0 0 
SUSPENSION 0 0 0 0 0 0 0 0 0 
REMOVAL 0 0 0 0 0 0 0 0 0 
OTHER 0 0 0 0 0 0 0 0 0 

DUTY HOURS 0 0 0 0 0 0 0 0 0 
EVALUATION APPRAISAL I 0 0 0 0 0 0 0 I 
EXAMINATION/TEST 0 0 0 0 0 0 0 0 0 
HARASSMENT 0 0 0 0 0 0 0 0 0 

NON-SEXUAL 0 0 0 0 0 0 0 0 0 

SEXUAL 0 0 0 0 0 0 0 0 0 
MEDICAL EXAMINATION 0 0 0 0 0 0 0 0 0 
PAY (INCLUDING 0 0 0 0 0 0 0 0 0 
OVERTIME) 

r-
PROMOTION/NON- 0 0 0 0 0 0 0 0 0 
SELECTION 
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2004 
0 
0 

0 
0 
0 

0 
0 
0 
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0 

0 
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NATIONAL ENDOWMENT FOR THE ARTS 
EQUAL EMPLOYMENT OPPORTUNITY DATA POSTED PURSUANT TO THE NO FEAR ACT 

INTERNAL COMPLAINT ACTIVITY 

Continuation of chart on page three 

Data as of the End of Fourth Quarter FY 2010 

FY 2010 FY 2010 FY2010 FY 2010 COMPARATIVE DATA 
END OF END OF END OF END OF PREVIOUS FISCAL YEAR DATA 

COMPLAINTS BY ISSUES FOURTII THIRD SECOND FIRST 
QUARTER QUARTER QUARTER QUARTER 2009 2008 2007 2006 2005 2004 

REASSIGNMENT 0 0 0 0 0 0 0 0 0 0 
DENIED 0 0 0 0 0 0 0 0 0 0 
DIRECTED 0 0 0 0 0 0 0 0 0 0 

REASONABLE 0 
ACCOMMODATION 0 0 0 0 0 0 0 0 0 
REINSTATEMENT 0 0 0 0 0 0 0 0 0 0 
RETIREMENT 0 0 0 0 0 0 0 0 0 0 
TERMINATION 0 0 0 0 0 0 0 0 0 0 
TERMS/CONDITIONS OF 0 
EMPLOYMENT 0 0 0 0 0 0 0 0 0 
TIME AND ATTENDANCE 1 0 0 0 0 0 0 0 1 0 
TRAINING 0 0 0 0 0 0 0 0 1 0 
OTHER - Marital Status 0 0 0 0 0 0 0 0 1 0 

Page Four 



NATIONAL ENDOWMENT FOR THE ARTS 
EQUAL EMPLOYMENT OPPORTUNITY DATA POSTED PURSUANT TO THE NO FEAR ACT 

INTERNAL COMPLAINT ACTIVITY 

Data as of the End FY 2010 

End of FY 2010 End of FY 2009 End of FY 2008 

PROCESSING TIME Number Average Number Average Number Average 
Days Days Days 

COMPLAINTS PENDING IN INVESTIGATIVE STAGE 1 105 0 0 0 0 
ALL COMPLAINTS PENDING IN FINAL AGENCY ACTION ST AGE 0 0 0 0 0 0 
ALL COMPLAINTS PENDING IN WHICH HEARING WAS NOT 
REQUESTED 0 0 0 0 0 0 

TIME IN INVESTIGATION STAGE 0 0 0 0 0 0 
TIME TO ISSUE FINAL AGENCY DECISION 0 0 0 0 0 0 

ALL COMPLAINTS PENDING IN WHICH A HEARING WAS 
REQUESTED 0 0 0 0 0 0 

TIME IN INVESTIGATION STAGE 0 0 0 0 0 0 
TIME TO ISSUE FINAL AGENCY DECISION 0 0 0 0 0 0 

End of FY 2007 End of FY 2006 End of FY 2005 

Number Average Number Average Number Average 
PROCESSING TIME Days Days Days 

COMPLAINTS PENDING IN INVESTIGATIVE STAGE 0 0 0 0 0 0 
ALL COMPLAINTS PENDING IN FINAL AGENCY ACTION STAGE 0 0 0 0 0 0 
ALL COMPLAINTS PENDING IN WHICH HEARING WAS NOT 
REQUESTED 0 0 0 0 0 0 

TIME IN INVESTIGATION STAGE 0 0 0 0 0 0 
TIME TO ISSUE FINAL AGENCY DECISION 0 0 0 0 0 0 

ALL COMPLAINTS PENDING IN WHICH A HEARING WAS 
REQUESTED 0 0 0 0 0 0 

TIME IN INVESTIGATION STAGE 0 0 0 0 0 0 
TIME TO ISSUE FINAL AGENCY DECISION 0 0 0 0 0 0 
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NATIONAL ENDOWMENT FOR THE ARTS 
EQUAL EMPLOYMENT OPPORTUNITY DATA POSTED PURSUANT TO THE NO FEAR ACT 

INTERNAL COMPLAINT ACTIVITY 

Data as of the End of Fourth Quarter FY 2010 
COMPARATIVE DATA 

COMPLAINTS DISMISSED FY 2010 FY 2010 FY 2010 FY 2010 PREVIOUS FISCAL YEAR DATA 
BY AGENCY END OF END OF END OF END OF 

FOURTH THIRD SECOND FIRST 2009 2008 2007 2006 2005 
QUARTER QUARTER QUARTER QUARTER 

TOTAL COMPLAINTS 
DISMISSED BY AGENCY 0 0 0 0 0 0 0 0 0 
AVERAGE DAYS PENDING 
PRIOR TO DISMISSAL 0 0 0 0 0 0 0 0 0 

Data as of the End of Fourth Quarter FY 2010 
FY 2010 FY 2010 FY 2010 FY2010 COMPARATIVE DATA 
END OF END OF END OF END OF PREVIOUS FISCAL YEARDATA 
FOURTH THIRD SECOND FIRST 

2004 

0 

0 

TOTAL FINAL QUARTER QUARTER QUARTER QUARTER 2009 2008 2007 2006 2005 2004 
AGENCY 
ACTIONS 
FINDING 
DISCRIMINATION # % # % # % # % # % # % # % # % # % # % 
TOTAL NUMBER 
OF FINDINGS 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

WITHOUT 
HEARING 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

WITH HEARING 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
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NATIONAL ENDOWMENT FOR THE ARTS 
EQUAL EMPLOYMENT OPPORTUNITY DA TA POSTED PURSUANT TO THE NO FEAR ACT 

INTERNAL COMPLAINT ACTIVITY 

Data as of the End of Fourth Quarter FY 2010 
FY 2010 FY 2010 FY 2010 FY 2010 COMPARATIVE DATA 

FINDINGS OF END OF END OF END OF END OF PREVIOUS FISCAL YEAR DATA 
DISCRIMINATION FOURTH THIRD SECOND FIRST 
RENDERED BY QUARTER QUARTER QUARTER QUARTER 2009 2008 2007 2006 2005 
BASIS 

# % # % # % # % # % # % # % # % # % 
TOTAL NUMBER 
FINDINGS 0 0 0 0 0 0 0 0 0 
NUMBER 
FINDINGS 
RENDERED 
WITHOUT 
HEARING 0 0 0 0 0 0 0 0 0 
NUMBER 
FINDINGS 
RENDERED 
AFTER HEARING 0 0 0 0 0 0 0 0 0 

Race 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 0 
Sex (include Equal 
Pay Act) 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 
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0 

0 

0 
0 
0 
0 
0 

0 
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NATIONAL ENDOWMENT FOR THE ARTS 
EQUAL EMPLOYMENT OPPORTUNITY DATA POSTED PURSUANT TO THE NO FEAR ACT 

INTERNAL COMPLAINT ACTIVITY 

Data as of the End of Fourth Quarter FY 2010 
FY 2010 FY2010 FY 2010 FY 2010 COMPARATIVE DATA 
END OF END OF END OF END OF PREVIOUS FISCAL YEAR DAT A 
FOURTH THIRD SECOND FIRST 

FINDINGS OF QUARTER QUARTER QUARTER QUARTER 2009 2008 2007 2006 2005 
DISCRIMINATION 
RENDERED BY ISSUE 

# % # % # % # % # % # % # % # % # % 
TOTAL NUMBER FINDINGS 0 0 0 0 0 0 0 0 0 
FINDINGS WITHOUT 0 0 0 0 0 0 0 0 0 
HEARING 
FINDINGS AFTER 0 0 0 0 0 0 0 0 0 
HEARING 
Appointment/Hire 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 
Disciplinarv Action 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 
Non-Sexual 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 
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0 
0 

0 

0 
0 
0 
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NATIONAL ENDOWMENT FOR THE ARTS 
EQUAL EMPLOYMENT OPPORTUNITY DATA POSTED PURSUANT TO THE NO FEAR ACT 

INTERNAL COMPLAINT ACTIVITY 
Data as of the End of Fourth Quarter FY 2010 (Continuation of chart on page eight) 

Reassignment 0 0 0 0 0 0 0 0 
Denied 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 
Terms/Conditions of 0 0 0 0 0 0 0 0 
Employment 
Time and Attendance 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 
Data as of the End of Fourth Quarter FY 2010 

COMPARATIVE DATA 
COMPLAINTS PREVIOUS FISCAL YEAR DATA 
PENDING FROM FY2010END FY2010END FY2010END FY2010END 
PREVIOUS FISCAL OF FOURTH OF THIRD OF SECOND OF FIRST 2009 2008 2007 2006 
YEARS BY STATUS QUARTER QUARTER QUARTER QUARTER 

TOTAL COMPLAINTS 
FROM PREVIOUS 0 0 0 0 0 0 0 0 
FISCAL YEARS 
TOTAL 0 0 0 0 0 0 0 
COMPLAINANTS 0 

0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 

2005 

0 

0 

Number complaints pending-
Jas of 9/301 

INVESTIGATION 1 0 0 0 0 0 0 0 0 
ROI ISSUED, PENDING 
COMPLAINANT'S 0 0 0 0 0 0 0 0 0 
ACTION 
HEARING 0 0 0 0 0 0 0 0 I 
FINAL AGENCY 0 0 0 0 0 0 0 1 0 
ACTION 
APPEAL WITH EEOC 
OFFICE OF FEDERAL 0 0 0 0 0 0 0 0 0 
OPERATIONS 
Page Nme 

0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 

2004 

0 

0 

0 

0 

0 
0 

0 



· • · NATIONAL ENDOWMENT FOR THE ARTS 
EQUAL EMPLOYMENT OPPORTUNITY DAT A POSTED PURSUANT TO THE NO FEAR ACT 

INTERNAL COMPLAINT ACTIVITY 

Data as of the End of Fourth Quarter FY 2010 
FY 2010 FY 2010 FY2010 FY 2010 COMPARATIVE DATA 

COMPLAINT END OF END OF END OF END OF PREVIOUS FISCAL YEAR DAT A 
INVESTIGATIONS FOURTH THIRD SECOND FIRST 

QUARTER QUARTER QUARTER QUARTER 2009 2008 2007 2006 2005 2004 
NUMBER PENDING 
COMPLETION OF 
INVESTIGATION I 0 0 0 0 0 0 0 0 0 
PENDING 
INVESTIGATIONS 
OVER REQUIRED TIME 0 0 0 0 0 0 0 0 0 0 
FRAMES 
Page Ten 

For Additional Information, please contact: Civil Rights Office, (202) 682-5454. 



NATIONAL ENDOWMENT FOR THE ARTS 
EQUAL EMPLOYMENT OPPORTUNITY DATA POSTED PURSUANT TO THE NO FEAR ACT 

INTERNAL COMPLAINT ACTIVITY 

Section 301 of the Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 (No Fear Act), requires each federal agency to 
post summary statistical data pertaining to complaints of employment discrimination filed against it by employees, former employees and applicants 
for employment under 29 C.F.R. Part 1614. The specific data to be posted is described in section 30l(b) of the Act and 29 CPR 1614.704. The 
required summary statistical data for EEO complaints filed against the National Endowment for the Arts is available below. 

The posting of EEO data on agency public web sites is intended to assist Congress, Federal agencies and the public to assess whether and the extent 
to which agencies are living up to their equal employment opportunity responsibilities. 

Data as of the End of Fourth Quarter FY 2011 
FY 2011 FY 2011 FY 2011 FY 2011 COMPARATIVE DATA 
END OF END OF END OF END OF PREVIOUS FISCAL YEAR DATA 

COMPLAINT FOURTH THIRD SECOND FIRST 
ACTIVTY QUARTER QUARTER QUARTER QUARTER 2010 2009 2008 2007 2006 2005 

NUMBER OF 
COMPLAINTS 0 1 0 0 1 0 0 0 0 1 

NUMBER OF 
COMPLAINANTS 0 1 0 0 1 0 0 0 0 1 

REPEAT FILERS 0 0 0 0 0 0 0 0 0 0 

Page One 



NATIONAL ENDOWMENT FOR THE ARTS 
EQUAL EMPLOYMENT OPPORTUNITY DATA POSTED PURSUANT TO THE NO FEAR ACT 

INTERNAL COMPLAINT ACTIVITY 

Data as of the End of Fourth Quarter FY 2011 

COMPLAINTS BY BASIS FY 2011 FY 2011 FY 2011 FY2011 COMPARATIVE DATA 
END OF END OF END OF END OF PREVIOUS FISCAL YEAR DATA 
FOURTH THIRD SECOND FIRST 
QUARTER QUARTER QUARTER QUARTER 2010 2009 2008 2007 2006 2005 

RACE 0 0 0 0 1 0 0 0 0 0 
COLOR 0 0 0 0 0 0 0 0 0 0 
RELIGION 0 1 0 0 0 0 0 0 0 1 
NATIONAL ORIGIN 0 1 0 0 0 0 0 0 0 0 
SEX (including complaints filed 
under Equal Pay Act) 0 1 0 0 0 0 0 0 0 1 
DISABILITY 0 0 0 0 0 0 0 0 0 0 
AGE 0 0 0 0 0 0 0 0 0 0 
REPRISAL 0 0 0 0 0 0 0 0 0 0 
OTHER 0 0 0 0 0 0 0 0 0 0 
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NATIONAL ENDOWMENT FOR THE ARTS 
EQUAL EMPLOYMENT OPPORTUNITY DATA POSTED PURSUANT TO THE NO FEAR ACT 

INTERNAL COMPLAINT ACTIVITY 

Data as of the End of Fourth Quarter FY 2011 
FY 2011 FY 2011 FY 2011 FY 2011 COMPARATIVE DATA 
END OF END OF END OF END OF PREVIOUS FISCAL YEAR DATA 

COMPLAINTS BY ISSUES FOURTH THIRD SECOND FIRST 
QUARTER QUARTER QUARTER QUARTER 2010 2009 2008 2007 2006 

APPOINTMENT/HIRE 0 0 0 0 0 0 0 0 0 
ASSIGNMENT OF DUTIES 0 0 0 0 1 0 0 0 0 
CONVERSION TO FULL-
TIME 0 0 0 0 0 0 0 0 0 
DISCIPLINARY ACTION 0 0 0 0 0 0 0 0 0 

DEMOTION 0 0 0 0 0 0 0 0 0 
REPRIMAND 0 1 0 0 0 0 0 0 0 
SUSPENSION 0 0 0 0 0 0 0 0 0 
REMOVAL 0 0 0 0 0 0 0 0 0 
OTHER 0 0 0 0 0 0 0 0 0 

DUTY HOURS 0 0 0 0 0 0 0 0 0 
EVALUATION APPRAISAL 0 0 0 0 1 0 0 0 0 
EXAMINATION/TEST 0 0 0 0 0 0 0 0 0 
HARASSMENT 0 0 0 0 0 0 0 0 0 

NON-SEXUAL 0 1 0 0 0 0 0 0 0 

SEXUAL 0 0 0 0 0 0 0 0 0 
MEDICAL EXAMINATION 0 0 0 0 0 0 0 0 0 
PAY (INCLUDING 
OVERTIME) 0 0 0 0 0 0 0 0 0 
PROMOTION/NON-
SELECTION 0 0 0 0 0 0 0 0 0 
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NATIONAL ENDOWMENT FOR THE ARTS 
EQUAL EMPLOYMENT OPPORTUNITY DATA POSTED PURSUANT TO THE NO FEAR ACT 

INTERNAL COMPLAINT ACTIVITY 

Continuation of chart on page three 

Data as of the End of Fourth Quarter FY 2011 
FY 2011 FY2011 FY 2011 FY 2011 COMPARATIVE DATA 
END OF END OF END OF END OF PREVIOUS FISCAL YEAR DATA 

COMPLAINTS BY ISSUES FOURTH THIRD SECOND FIRST 
QUARTER QUARTER QUARTER QUARTER 20010 2009 2008 2007 2006 2005 

REASSIGNMENT 0 0 0 0 0 0 0 0 0 0 
DENIED 0 0 0 0 0 0 0 0 0 0 
DIRECTED 0 0 0 0 0 0 0 0 0 0 

REASONABLE 
ACCOMMODATION 0 0 0 0 0 0 0 0 0 0 
REINSTATEMENT 0 0 0 0 0 0 0 0 0 0 
RETIREMENT 0 0 0 0 0 0 0 0 0 0 
TERMINATION 0 0 0 0 0 0 0 0 0 0 
TERMS/CONDITIONS OF 
EMPLOYMENT 0 0 0 0 0 0 0 0 0 0 
TIME AND ATTENDANCE 0 1 0 0 1 0 0 0 0 1 
TRAINING 0 0 0 0 0 0 0 0 0 1 
OTHER - Marital Status 0 0 0 0 0 0 0 0 0 1 
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NATIONAL ENDOWMENT FOR THE ARTS 
EQUAL EMPLOYMENT OPPORTUNITY DATA POSTED PURSUANT TO THE NO FEAR ACT 

INTERNAL COMPLAINT ACTIVITY 

Data as of the End FY 2010 

End of FY 2011 EndofFY2010 End of FY 2009 

PROCESSING TIME Number Average Number Average Number Average 
Days Days Days 

COMPLAINTS PENDING IN INVESTIGATIVE STAGE 1 30 1 105 0 0 
ALL COMPLAINTS PENDING IN FINAL AGENCY ACTION STAGE 0 0 0 0 0 0 
ALL COMPLAINTS PENDING IN WHICH HEARING WAS NOT 
REQUESTED 0 0 0 0 0 0 

TIME IN INVESTIGATION STAGE 0 0 0 0 0 0 
TIME TO ISSUE FINAL AGENCY DECISION 0 0 0 0 0 0 

ALL COMPLAINTS PENDING IN WHICH A HEARING WAS 
REQUESTED 1 246 0 0 0 0 

TIME IN INVESTIGATION STAGE 1 25 0 0 0 0 
TIME TO ISSUE FINAL AGENCY DECISION 0 0 0 0 0 0 

End of FY 2008 End of FY 2007 End of FY 2006 

Number Average Number Average Number Average 
PROCESSING TIME Days Days Days 

COMPLAINTS PENDING IN INVESTIGATIVE STAGE 0 0 0 0 0 0 
ALL COMPLAINTS PENDING IN FINAL AGENCY ACTION STAGE 0 0 0 0 0 0 
ALL COMPLAINTS PENDING IN WHICH HEARING WAS NOT 
REQUESTED 0 0 0 0 0 0 

TIME IN INVESTIGATION ST AGE 0 0 0 0 0 0 
TIME TO ISSUE FINAL AGENCY DECISION 0 0 0 0 0 0 

ALL COMPLAINTS PENDING IN WHICH A HEARING WAS 
REQUESTED 0 0 0 0 0 0 

TIME IN INVESTIGATION STAGE 0 0 0 0 0 0 
TIME TO ISSUE FINAL AGENCY DECISION 0 0 0 0 0 0 
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NATIONAL ENDOWMENT FOR THE ARTS 
EQUAL EMPLOYMENT OPPORTUNITY DATA POSTED PURSUANT TO THE NO FEAR ACT 

INTERNAL COMPLAINT ACTIVITY 

Data as of the End of Fourth Quarter FY 2011 
COMPARATIVE DATA 

COMPLAINTS DISMISSED FY 2011 FY 2011 FY 2011 FY 2011 PREVIOUS FISCAL YEAR DATA 
BY AGENCY END OF END OF END OF END OF 

FOURTH THIRD SECOND FIRST 2010 2009 2008 2007 2006 2005 
QUARTER QUARTER QUARTER QUARTER 

TOTAL COMPLAINTS 
DISMISSED BY AGENCY 0 0 0 0 0 0 0 0 0 0 
AVERAGE DAYS PENDING 
PRIOR TO DISMISSAL 0 0 0 0 0 0 0 0 0 0 

Data as of the End of Fourth Quarter FY 2011 
FY2011 FY2011 FY 2011 FY 2011 COMPARATIVE DATA 
END OF END OF END OF END OF PREVIOUS FISCAL YEAR DATA 
FOURTH THIRD SECOND FIRST 

TOTAL FINAL QUARTER QUARTER QUARTER QUARTER 2010 2009 2008 2007 2006 2005 
AGENCY 
ACTIONS 
FINDING 
DISCRIMINATION # % # % # % # % # % # % # % # % # % # % 
TOTAL NUMBER 
OF FINDINGS 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

WITHOUT 
HEARING 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

WITH HEARING 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
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NATIONAL ENDOWMENT FOR THE ARTS 
EQUAL EMPLOYMENT OPPORTUNITY DATA POSTED PURSUANT TO THE NO FEAR ACT 

INTERNAL COMPLAINT ACTIVITY 

Data as of the End of Fourth Quarter FY 2011 
FY 2011 FY 2011 FY 2011 FY 2011 COMPARATIVE DATA 

FINDINGS OF END OF END OF END OF END OF PREVIOUS FISCAL YEAR DAT A 
DISCRIMINATION FOURTH THIRD SECOND FIRST 
RENDERED BY QUARTER QUARTER QUARTER QUARTER 2010 2009 2008 2007 2006 
BASIS 

# % # % # % # % # % # % # % # % # % 
TOT AL NUMBER 
FINDINGS 0 0 0 0 0 0 0 0 0 
NUMBER 
FINDINGS 
RENDERED 
WITHOUT 
HEARING 0 0 0 0 0 0 0 0 0 
NUMBER 
FINDINGS 
RENDERED 
AFTER HEARING 0 0 0 0 0 0 0 0 0 
Race 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 0 
Sex (include Equal 
Pav Act) 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 
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NATIONAL ENDOWMENT FOR THE ARTS 
EQUAL EMPLOYMENT OPPORTUNITY DATA POSTED PURSUANT TO THE NO FEAR ACT 

INTERNAL COMPLAINT ACTIVITY 

Data as of the End of Fourth Quarter FY 2011 
FY 2011 FY 2011 FY 2011 FY 2011 COMPARATIVE DATA 
END OF END OF END OF END OF PREVIOUS FISCAL YEAR DATA 
FOURTH THIRD SECOND FIRST 

FINDINGS OF QUARTER QUARTER QUARTER QUARTER 2010 2009 2008 2007 2006 
DISCRIMINATION 
RENDERED BY ISSUE 

# % # % # % # % # % # % # % # % # % 
TOTAL NUMBER FINDINGS 0 0 0 0 0 0 0 0 0 
FINDINGS WITHOUT 0 0 0 0 0 0 0 0 0 
HEARING 
FINDINGS AFTER 0 0 0 0 0 0 0 0 0 
HEARING 
Appointment/Hire 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 
Disciplinary Action 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 
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NATIONAL ENDOWMENT FOR THE ARTS 
EQUAL EMPLOYMENT OPPORTUNITY DATA POSTED PURSUANT TO THE NO FEAR ACT 

INTERNAL COMPLAINT ACTIVITY 
Data as of the End of Fourth Quarter FY 2011 (Continuation of chart on page eight) 

Reassie:.nment 0 0 0 0 0 0 0 0 
Denied 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 
Terms/Conditions of 0 0 0 0 0 0 0 0 
Employment 
Time and Attendance 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 

Data as of the End of Fourth Quarter FY 2011 
COMPARATIVE DATA 

COMPLAINTS PREVIOUS FISCAL YEAR DATA 
PENDING FROM FY2011 END FY2011END FY 201I END FY2011 END 
PREVIOUS FISCAL OF FOURTH OF THIRD OF SECOND OF FIRST 2010 2009 2008 2007 
YEARS BY STATUS QUARTER QUARTER QUARTER QUARTER 

TOTAL COMPLAINTS 
FROM PREVIOUS I I 1 I 0 0 0 0 
FISCAL YEARS 
TOTAL 1 1 I 1 0 0 0 0 
COMPLAINANTS 

0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 

2006 

0 

0 

Number complaints pending-
[as of9/30] 

INVESTIGATION 0 0 0 0 1 0 0 0 0 
ROI ISSUED, PENDING 
COMPLAINANT'S 0 0 0 I 0 0 0 0 0 
ACTION 
HEARING I I I 0 0 0 0 0 0 
FINAL AGENCY 0 0 0 0 0 0 0 0 1 
ACTION 
APPEAL WITH EEOC 
OFFICE OF FEDERAL 0 0 0 0 0 0 0 0 0 
OPERATIONS 
Page Nme 

0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 

2005 

0 

0 

0 

0 

1 
0 

0 



NATIONAL ENDOWMENT FOR THE ARTS 
EQUAL EMPLOYMENT OPPORTUNITY DATA POSTED PURSUANT TO THE NO FEAR ACT 

INTERNAL COMPLAINT ACTIVITY 

Data as of the End of Fourth Quarter FY 2011 
FY 2011 FY 2011 FY 2011 FY 2011 COMPARATIVE DATA 

COMPLAINT END OF END OF END OF END OF PREVIOUS FISCAL YEAR DAT A 
INVESTIGATIONS FOURTH THIRD SECOND FIRST 

QUARTER QUARTER QUARTER QUARTER 2010 2009 2008 2007 2006 2005 
NUMBER PENDING 
COMPLETION OF 
INVESTIGATION 1 0 0 0 I 0 0 0 0 0 
PENDING 
INVESTIGATIONS 
OVER REQUIRED TIME 0 0 0 0 0 0 0 0 0 0 
FRAMES 
Page Ten 

For Additional Information, please contact: Civil Rights Office, (202) 682-5454. 



Annual Report 
Notificjition and Federal Employee Antidiscrimination and Retaliation Act of 2002 

(No FEAR Act) 
National Endowment for the Arts 

724.302(a)(l) thru (9) 

(5) Whether or not in connection with cases in Federal court, the number of employees in each fiscal 
year disciplined as defined in § 724.102 of subpart A of this part in accordance with any agency 
policy described in paragraph (a)(6) of this section. The specific nature, e.g., reprimand, of 
the disciplinary actions taken must be identified. 

The National Endowment for the Arts (NEA) did not disciplined any 
employees in connection with any pending or resolved EEO or Whistleblower 
Protection cases during Fiscal Years 2009 - 2011. 

See Attachment Five 



Attachment Five 

EEO AND WHISTLEBLOWER PROTECTION CASES NOT PENDING OR RESOLVED IN 
FEDERAL COURT (724.302(a)(5)) 

DISCIPLINARY ACTIONS 
Fiscal Years 2009 - 2011 

EEO Cases 

~ 
Number of 
EEO cases not 
pending/ Number of 
resolved in employees Specific nature of disciplinary 
Federal court disciolined action taken Agencv oolicv ann!ied 

2009 0 0 Not Annlicable Not Annlicable 

2010 0 0 Not Annlicable Not Annlicable 

2011 0 0 Not Annlicable Not Annlicable 

Whistleblower Cases 
Number of 
Whistleblower 
Protection 
cases not 
pending/ Number of 
resolved in employees Specific nature of disciplinary 
Federal court disciolined action taken Agencv oolicv annlied 

2009 0 0 Not Annlicable Not Annlicable 

2010 0 0 Not Annlicable Not Annlicable 

2011 0 0 Not Annlicable Not Annlicable 



~~~~----------............. 
Annual Report 

Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 
(No FEAR Act) 

National Endowment for the Arts 
724.302( a)(l) thru (9) 

(6) A detailed description of the agency's policy for taldng disciplinary action against Federal 
employees for conduct that is inconsistent with Federal Antidiscrimination Laws and 
Whistleblower Protection Laws or for conduct that constitutes another prohibited personnel practice 
revealed in connection with agency investigations of alleged violations of these laws. 

The National Endowment for the Arts adopted EEOC's Management Directive 
110 as guidance in applying disciplinary actions against employees found in 
violation of Title VII of the Civil Rights Act. The two attached documents 
provide guidance for disciplinary actions for violation of laws that constitute 
prohibited personnel practices - 1) Administrative Directive 2752 "Discipline 
and Adverse Action" and 2) Discipline and Adverse Action Handbook Table of 
Penalties (A Guide to Correcting Misconduct). 

See Attachment Six 

I. Copy, Administrative Directive 2757/Discipline and Adverse Action 
2. Copy, Discipline and Adverse Action Handbook Table of Penalties 



ATTACHMENT SIX-1 

Directive 2752 

DISCIPLINE AND ADVERSE ACTION 

Signature of Approving Official /SI Laurence M. Baden 
Title: Deputy Chairman for Management and Budget 

Effective Date: January 27. 2005 Evaluation Date: January 27. 2012 



Administrative Directive 2752 
Discipline and Adverse Actions 

I. PURPOSE. This directive outlines the National Endowment for the Arts 
(Arts Endowment) policies, procedures, responsibilities and authorizations 
with respect to conduct-related disciplinary actions, including non
performance related factors. Actions based solely on performance are 
discussed in Administrative Directive 2400, "Performance Management 
System." 

II. AUTHORITY. These requirements implement and supplement the provisions 
of Section Ol.3(d) of Executive Order 9830, 5 U.S.C. Chapter 75, 5 CFR Part 
752, 5 U.S.C. 7351 and 7353, and 5 CFR, Part 2635. 

III. POLICY. The Arts Endowment will provide a constructive and disciplined 
work environment in which employees perform their duties conscientiously and 
conduct themselves appropriately in accordance with standards of conduct and 
administrative procedure. 

IV. APPLICABILITY. This directive applies within the Arts Endowment as follows: 

A. Employees covered are Arts Endowment employees serving in the 
competitive or excepted service in addition to temporary or term employees. 

B. Employees not covered are Senior Executive Services employees, 
Schedule C appointees, re-employed annuitants, or employees whose 
appointments require the advice or consent of the Senate. 

C. Actions covered are disciplinary or adverse actions undertaken by 
management that affect covered employees. 

D. Actions excluded are found at 5 CFR Part 752. 

V. DEFINITION. Refer to Glossary of Personnel Terms. 

VI. RESPONSIBILITIES. 

A. The Chairman is responsible for removing, demoting, or reassigning to 
another position any employee covered by this directive to promote the 
efficiency of the Agency. In doing so, the Chairman must ensure that 
applicable provisions of law and regulations are adhered to, that the prohibited 
personnel practices delineated in 5 U.S.C. 2302 are avoided, and that 
responsible judgment and equitable treatment are exercised in all disciplinary 
actions. 
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management on issues and cases covered by this directive. 

C. The Office of Human Resources (OHR) Director or his/her designee is 
responsible for providing staff advice and assistance to the Chairman and 
other management officials on all aspects of their responsibilities under this 
directive and on the coverage and application of this directive. 

D. Managers and Supervisors are responsible for: 

1. Keeping employees informed of rules, regulations and standards of conduct 
and maintaining conduct and discipline according to applicable policies and 
established procedures; 

2. Maintaining a work environment which promotes good employee
management relations; 

3. Notifying the Office oflnspector General before taking any further action 
whenever there is a reason to believe that an employee may have 
committed a criminal act; 

4. Gathering, analyzing, and carefully considering available facts and 
circumstances before recommending or taking disciplinary actions, and 
ensuring that any action taken is commensurate with the cause; 

5. Making recommendations on actions, signing, and issuing notices of 
proposed and final actions, receiving and considering answers to proposed 
actions, and assuring that all approvals and coordination are obtained 
before issuance of notices; and 

6. Ensuring that OHR has been consulted for technical assistance at each step 
of the process. 

E. Employees are responsible for complying with standards of conduct for 
Federal employees as published in 5 CFR Part 2635. Employees are also 
responsible for complying with standards of conduct which may be 
established for the immediate office; for acquainting themselves with the 
provisions of this directive; for exercising their rights constructively; and 
for ensuring that they and their representative(s) observe the provisions of 
this directive. 

VII. DELEGATION OF AUTHORITY. Supervisors are delegated the authority 
to take disciplinary actions, but the official who issues a notice of final 
decision on an adverse or disciplinary action must be at a higher 
organizational level than the official who proposed the action, except the 
Chairman, who may be both proposing and deciding official. OHR staff is 
available to provide authoritative information and interpretation of policies and 
procedures concerning disciplinary actions, and shares in management's 
responsibility to ensure that such actions comply with governing requirements, 
including negotiated agreements where applicable. Accordingly, supervisors 
who are considering taking a disciplinary action must first consult with the 
appropriate OHR staff. OHR will provide advice on both the merit and 
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decision will be coordinated with OHR before delivery to employees. 

VIII. DISCIPLINARY ACTION REQUIREMENT. Disciplinary actions are 
governed by provisions, which permit essential management decisions while 
preserving employee rights established by law, regulation or policy. Management 
will not take any action which would result in a prohibited personnel practice. A 
disciplinary or adverse action may be taken only for such causes as will promote 
the efficiency of the Federal service. Written documentation must specifically 
explain the reason(s) for the action taken and must state that the disciplinary 
action is expected to promote the efficiency of the Federal service. Disciplinary 
actions are progressive in nature as described in paragraphs IX through XIII 
below. 

IX. COUNSELING. In many instances it may not be necessary to formally discipline 
an employee. The most appropriate course of action may be to point out 
applicable requirements and explain what should be done in the future. 

X. INFORMAL ACTION. Oral admonishments and letters of warning are normally 
the first step in constructive discipline. Such actions are taken by the supervisor 
on his/her own initiative in situations of a minor nature involving violation of a 
rule, regulation, standard of conduct, or authoritative instruction. To be most 
effective, these should be administered in private and in an informal manner. The 
employee should be advised of the specific infraction or breach of conduct, 
exactly when it occurred (date of incident), and should be permitted to explain his 
or her conduct. Counseling plays an important role in the corrective process. 
A counseling session not only places the employee on notice about his/her 
misconduct, but also may have the desired effect of improving unacceptable 
behavior. No record of the admonishment or warning is placed in the 
Official Personnel Folder; however, references to admonishments and 
warnings may be made in disciplinary and adverse actions if they later become 
necessary. 

XI. OFFICIAL WRITTEN REPRIMAND. An official reprimand is a formal 
disciplinary letter issued to an employee in response to his/her specific 
misconduct or delinquency. A copy of the official reprimand is temporarily filed 
in the employee's Official Personnel Folder (OPF) for a period not to exceed two 
(2) years from the date of issuance. 

An official reprimand should describe the specific offense(s) in sufficient detail to 
enable the employee to understand fully the reason(s) he or she is being 
disciplined and what remedial action(s) he/she needs to take. The letter may 
contain references to previous offenses, indication of the seriousness of 
supervisor's concern with the continued misconduct or delinquency, and a 
warning that any future occurrences of a like offense may result in more severe 
disciplinary measures. The letter will inform the employee that a supervisor may 
remove the reprimand from the OPF after one year (from the date of issuance) 
depending upon the employee's conduct during that time. 

The official reprimand must contain a statement giving the employee an 
opportunity to reply orally, and/or in writing, within ten calendar days of receipt 
of the reprimand. The name of the official to whom such reply should be directed 
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not be permitted to remain as a matter of record, he/she will initiate action to 
have the official reprimand withdrawn from the employee's OPF. Once 
withdrawn, the reprimand will be regarded as having never been issued. 

An employee who has received an official reprimand may submit a grievance in 
accordance with appropriate procedures provided in Arts Endowment Directive 
2771, "Grievance System." 

XII. SUSPENSION. A suspension is a disciplinary action which places the employee 
in a non-duty and non-pay status for a specific period of time. 

A. Suspension for 14 Days or Less. An employee against whom a suspension for 
14 calendar days or less is proposed is entitled to all the procedures in 5 CFR 
752, including: 

1. An advance written notice stating the specific reason( s) for the proposed 
action. 

2. An opportunity to answer orally and/or in writing and to furnish affidavits 
and other documentary evidence. The employee has the right to review the 
material which is relied upon to support reasons for the disciplinary action 
given in the notice. The employee will be given ten calendar days to reply. 
If at all practicable, the employee should be kept on active duty during the 
notice period. The employee may consent to be carried on appropriate 
leave during the notice period. 

3. Representation by an attorney or other individual. An employee may not be 
represented by an individual whose activities as representative would 
cause a conflict of interest. The employee will be provided up to a ten-day 
extension of the usual ten-day reply period in order to obtain a new 
representative when the selected representative is an Arts Endowment 
employee who cannot be made available because of a conflict of interest. 

4. A reasonable amount of official time, usually not to exceed eight hours, 
to review the material relied upon to support the proposed action, to 
prepare an answer and to secure affidavits. This time may be extended 
by the Senior Deputy Chairman for a reasonable period depending on the 
complexity of the issues. 

5. A review of the supporting material, which must include copies of the 
notice of proposed action; the response provided by the employee 
whether in writing or summarized orally; information that provides 
clarification as to the basis for the suspension, together with any 
supporting material. All supporting material must be maintained by 
OHR and shall be furnished to the employee or the employee's 
representative upon request. 

6. A written decision and the specific reason(s) for the decision at 
the earliest practicable date. 

7. The right to grieve the suspension if such a decision is made. A 
suspension for 14 days or less is not appealable to the Merit System 
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B. Suspension for More Than 14 Days, Reduction in Grade, and Reduction in 
Pay. The procedures for effecting these actions are the same as those 
described for a removal (see paragraph XIII below). 

XIII, REMOVAL, A disciplinary removal represents the most severe disciplinary 
action. Before removal is initiated, the facts and circumstances in the situation 
must be carefully reviewed to insure they support the conclusion that removal is 
warranted as a result of an employee's action(s). Under certain circumstances, an 
employee may have to be removed for non-disciplinary reasons such as failure to 
accompany a position in a transfer or function. An employee against whom a 
removal is proposed is entitled to all of the procedures in 5 CFR Part 752 
including: 

A. At least 30 calendar days advance written notice following the date of 
delivery, except as provided by the crime provision in paragraph XIV below. 
The notice must state specific reasons for the proposed action. 

B. A reasonable time, but not less than ten calendar days following the date of 
delivery, to answer orally and/or in writing and to furnish affidavits and other 
documentary evidence in support of the answer. The employee has the right to 
review the material which is relied upon to support reasons for the action given 
in the notice. If at all practicable, the employee will be kept on active duty 
during the notice period. The employee may consent to be carried on 
appropriate leave during the notice period. If the employee provides responses 
to the notice, the responses must be considered prior to the rendering of a 
decision. 

C. Represented by an Attorney or other individual, an employee however may not 
be represented by an individual whose activities as representative would cause 
a conflict of interest. The employee will be provided up to a ten day extension 
on the usual ten day reply period in order to obtain a new representative when 
the selected representative is an Arts Endowment employee who cannot be 
made available because of a conflict of interest. 

D. A reasomible amount of official time, usually not to exceed eight hours, to 
review the material relied upon to support the proposed action, to prepare an 
answer, and to secure affidavits. 

E. Opportunity to review supporting material, copies of the notice of proposed 
action, the response of the employee if written or a summary thereof if made 
orally, the notice of the decision and reasons thereof and any order affecting 
the removal, together with any supporting material, shall be furnished to the 
employee or the employee's representative upon request. The OHR will 
maintain the supporting material. 

F. A written decision and the specific reason(s) for the decision at the earliest 
practicable date. 

G. The right to appeal the decision to the MSPB if the decision is made to 
effect the proposed action. 
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XIV. EMPLOYEE STATUS DURING NOTICE PERIOD. Usually, an employee 
receiving a notice of proposed adverse action will remain on active duty during 
the notice period the employee may be carried in some appropriate leave status 
for part or all of the period only with the employee's consent. However, there are 
certain circumstances under which it is not practicable for the Arts Endowment to 
retain an employee on active duty. 

A. Change or Withdrawal of Position Duties. In those unusual circumstances 
where the Arts Endowment determines that the employee's continued presence 
in the work place during the notice period may pose a threat to the employee or 
others, result in loss of or damage to Government property, or otherwise 
jeopardize legitimate Government interests, the Arts Endowment may curtail 
the notice period when it can invoke the crime provision described below, or 
place the employee in a paid non-duty status during all or part of the advance 
notice period. 

B. Crime Provisions. The 30 calendar days' advance written notice prior to 
effecting an adverse action is not required when there is reasonable cause to 
believe the employee has committed a crime for which a sentence of 
imprisonment may be imposed. The Arts Endowment may require the 
employee to furnish any response to the proposed action that the employee 
wishes to make, together with affidavits and other documentary evidence in 
support of the answer within such time as would be reasonable under the 
circumstances, but not less than ten calendar days. When the circumstances 
require immediate action, the Arts Endowment may place the employee on a 
non-duty status with pay until a decision notice is issued. In such cases, OHR 
must document the reasons for this determination, and the employee retains the 
same rights of appeal as other employees. 

XV. EMPLOYEES IN PROBATION OR TRIAL PERIOD. Employees in the 
competitive service who have not completed their probationary periods (one 
year) and employees in the excepted service who have not competed their trial 
periods (or are currently serving under a permanent appointment and have not 
been continuously employed in a pay status by the Arts Endowment for at least 
52 weeks) may be separated for misconduct and/or unsatisfactory performance at 
any time during the probationary or trial period. 

In such cases, the supervisor, in consultation with OHR, prepares a written 
notification to the employee stating why his/her appointment is being terminated 
and indicates the effective date of action. The notice should state the supervisor's 
judgment as to the inadequacies of conduct and/or performance. If the 
termination is the result of pre-appointment factors (such as falsification of an 
employment application), specific procedures are required to be followed. OHR 
will provide guidance in these cases. 

Employees in the excepted service with permanent appointment, who have not 
completed a one-year trial period, have no appeal rights. Probationary employees 
serving in the competitive service have limited appeal rights to the Merit Systems 
Protection Board (MSPB). The MSPB will accept cases on terminations involving 
allegations of discrimination based on marital status or for partisan political 
reasons. 
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XVI. ALLEGATIONS OF DISCRIMINATION. If an allegation of discrimination 
based on race, color, religion, age, sex, sexual orientation, national origin, or 
physical or mental disability is raised in reply to a notice of proposed adverse 
action or in response to the written decision or final action, the employee may 
pursue the allegation of discrimination in accordance with Executive Orders, 
Federal law and Equal Opportunity Commission (EEOC) regulations. 

XVII. TABLE OF PENAL TIES. Refer to National Endowment for the Arts Discipline 
and Adverse Action Handbook for a table of penalties. 

XVIII. INFORMATION CONTACT. Inquiries may be directed to the Office of Human 
Resources at (202) 682-5405. 
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TABLE OF PENALTIES 

The following serves as a guide for correcting misconduct; however, prescribed statutory provisions 
covering certain instances of employee conduct and abuse take precedence over Agency guidelines. 
Greater or lesser penalties than those listed in the table are possible, depending upon the 
circumstances in a specific case. That is, even for offenses where removal is not listed for a first 
offense, removal on a first infraction may be considered for an egregious offense. (i.e., criminal 
behavior which adversely affects the employee/employer relationship). In general, deviations from 
the table should be infrequent. For purposes of assessing progressively stronger penalties, incidents 
occurring more than one year prior to the offense for which disciplinary action is proposed, will 
normally not be considered. Longer "reckoning periods" may be considered for offenses reflecting 
character traits, such as dishonesty. Five or more infractions in a twelve-month period, even for 
unrelated offenses, may trigger consideration of removal, whether or not removal is listed for any of 
the offenses individually. Oral admonishment may be considered when assessing a penalty. This 
handbook is issued in conjunction with Directive 2752, Discipline and Adverse Actions. 



TABLE OF DISCIPLINARY OFFENSES AND PENAL TIES 
NATIONAL ENDOWMENT FOR THE ARTS 

OFFENSES 

Relationships with the Public 

1. Discourteous conduct to the publ"lc. 
([5 U.S.C. 7503(a)] as confirmed by immediate supervisor's 
report of such instances or any other pattern of discourteous 
conduct.) 

Safety and Health 

2. For those employees whom operate motor vehicles on 
behalf of the Endowment-violation of traffic laws, safety 
regulations, instructions for safe driving or other prescribed 
safe practices; failure to report accident or injury; failure to use 
protective clothing/ equipment. 

3. Sleeping on duty when safety of persons or property is 
endangered. 

4. Unauthorized smoking. 

Security 

5. Violation of a security regulation, including 
failure to safeguard classified material. 

FIRST OFFENSE 

Written reprimand to 
6-30 day suspension 

Written reprimand 

1-day suspension 
to removal 

Written reprimand to 5-day 
suspension 

Written reprimand to 
removal 

PENALTIES 
SECOND OFFENSE 

30 day suspension to 
removal 

3-day suspension to 
removal 

6-30 day suspension 
to removal 

6-30 day suspension 

5-day suspension to 
removal 

THIRD OFFENSE 

Removal 

7-day suspension to removal 

Removal 

30 day suspension 
to removal 

6-30 day 
suspension to 
removal 



TABLE OF DISCIPLINARY OFFENSES AND PENAL TIES 
NATIONAL ENDOWMENT FOR THE ARTS 

OFFENSES 

6. Violation of an Information technology 
security regulation. 

Outside Employment and Interests 

7. Failure to obtain required clearance of 
official speech or article pertaining to the 
NEA 

8. Failure to pay just financial obligation without 
sufficient cause. 

9. Conducting unauthorized personal business or 
other affairs while on duty status; unauthorized 
canvassing, soliciting, or peddling. 

10. Performing unauthorized employment or engaging in 
private business activities of a prohibited nature. 

11. Engaging, directly or indirectly, in financial 
transactions which create real or apparent conflicts of 
interest. 

12. Improper political activities [5 U.S.C. 7326]. 

FIRST OFFENSE 

Written reprimand 
to removal 

Written reprimand to 
5-day suspension 

Written reprimand to 
5-day suspension 

Written reprimand to 
5-day suspension 

Written reprimand to 
5-day suspension 

Written reprimand to 
5-day suspension 

PENALTIES 
SECOND OFFENSE 

5-day suspension 
to removal 

6-30 dav suspension 

6-30 day suspension 

6-30day suspension 

6-30 day suspension 

6-30 day suspension 

Removal (on appeal, MSPB may mitigate to 30 day 
suspension by unanimous vote [5 U.S.C. 7326]) 

THIRD OFFENSE 

6-30 day suspension 
to removal 

30 dav suspension 
to removal 

30 day suspension 

30 day suspension 
to removal 

30 day suspension 
to removal 

Removal 



TABLE OF DISCIPLINARY OFFENSES AND PENAL TIES 
NATIONAL ENDOWMENT FOR THE ARTS 

OFFENSES 

Use of Government Property 

13. Use of or allowing use of Government funds or 
property, including computers, personnel, or other 
resources for unauthorized purposes; willful or 
negligent loss, damage, or defacement. 

14. Unauthorized possession of Government property 
or the property of others. 

15. Use of or allowing use of Government motor 
vehicles, aircraft, etc., including the unauthorized 
transportation of passengers for other than official 
purposes. 

16. Willful misuse of a Government vehicle 
[31 u.s.c. 1349(b)]. 

17. Operation of Government-owned or leased 
vehicle without valid license. 

Attendance and Leave 

18. Unexcused or unauthorized absence from the job 
during working hours or any scheduled day of work 
(AWOL), including tardiness. 

19. Failure to follow established leave procedures. 

FIRST OFFENSE 

Written reprimand to 
14-day suspension 

Written reprimand 
to removal. 

Written reprimand to 
14-day suspension 

30 day suspension 

Written reprimand 
to 14-day suspension 

Written reprimand 
to 5- day suspension 

Written reprimand to 5 
to 5-day suspension 

PENALTIES 

SECOND OFFENSE 

3-day suspension 
to removal 

3-day suspension 
to removal 

3-day suspension 
to removal 

Removal 

3-day suspension 
to removal 

6-30 day suspension 

6-30 day suspension 

THIRD OFFENSE 

7-day suspension 
to removal 

Removal 

Removal 

Removal 

Removal 

Removal 



TABLE OF DISCIPLINARY OFFENSES AND PENALTIES 
NATIONAL ENDOWMENT FOR THE ARTS 

OFFENSES 

Personal Conduct or Character 

20. Conduct demonstrating untrustworthiness or 
unreliability. 

21. Falsification, misstatement, exaggeration, or 
concealment of fact in connection with employment. 
promotion, attendance, or any record, investigation, or 
other proper proceeding. 

22. Immoral, indecent, unethical, criminal, infamous, 
dishonest, or notoriously disgraceful conduct. 

Conduct on the Job 

23. Gambling or unlawful betting or promotion of 
gambling or lotteries on Government premises. 
[5 CFR 735.201] 

24. Unauthorized possession or being under the 
infiuence of alcohol while on duty. 

25. Possession, use, or being under the influence of 
illegal drugs. 

26. Loafing, willful idleness, wasting time, or 
sleeping on duty when safety of persons or 
property not endangered. 

FIRST OFFENSE 

Written reprimand to 
5-day suspension 

Reprimand to 5- day 
suspension to removal 

Written reprimand to 
removal 

Written reprimand to 
5-day suspension 

Written reprimand 

PENALTIES 
SECOND OFFENSE 

6-30 day suspension 

6-30 day suspension 
to removal 

30 day suspension to 
removal 

6-30 day suspension 
to removal 

6-30 day suspension 
to removal 

Suspension to Removal (see NEA Directive 2792) 

Oral Admonishment to 
5-day suspension 

6-30 day suspension 
to removal 

THIRD OFFENSE 

30 day suspension 
to removal 

Removal 

Removal 

30 day suspension 
to removal 

30 day suspension 
to removal 

30 day suspension 
to removal 



TABLE OF DISCIPLINARY OFFENSES AND PENAL TIES 
NATIONAL ENDOWMENTS FOR THE ARTS 

OFFENSES 

27. Improper use of official identification/credential 
card or badge, Government credit card, official 
information, or official authority without official 
authorization. 

28. Negligence or careless workmanship in 
performance of duty resulting in waste of public funds, 
inefficiency, or delay in production; covering or 
attempting to conceal defective work; removing or 
destroying same without permission. 

29. Failure or delay(s) in carrying out 
official assignments or orders. 

30. Insubordination/disobedience to 
authorities or refusal to carry out any 
proper order. 

31. Refusal to answer appropriate interrogation 
during a properly authorized inquiry. 

32. Borrowing money from, obtaining co
signature of, or coercing subordinates to 
lend money or co-sign for financial obligations. 

33. Requiring/allowing subordinates to 
perform non-official work. 

34. Solicitation or acceptance of gift or gratuity which 
might reasonably be interpreted as tending to influence 
the performance of official duties. 

FIRST OFFENSE 

Written reprimand to 
removal 

Written reprimand to 
5-day suspension 

Written reprimand to 
3-day suspension 

Written reprimand 
to removal 

Written reprimand 
to removal 

Written reprimand 
to removal 

Written reprimand 
to removal 

Written reprimand 
to removal 

PENALTIES 
SECOND OFFENSE 

1-day suspension 
to removal 

6-30 day suspension 

6-30 day suspension 

3-day suspension 
to removal 

1-day suspension 
to removal 

3-day suspension 
to removal 

3-day suspension 
to removal 

30 day suspension 
to removal 

THIRD OFFENSE 

30 day suspension 
to removal 

30 day suspension 
to removal 

30 day suspension 
to removal 

Removal 

30 day suspension 
to removal 

30 day suspension 
to removal 

30 day suspension 
to removal 

Removal 
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TABLE OF DISCIPLINARY OFFENSES AND PENAL TIES 
NATIONAL ENDOWMENT FOR THE ARTS 

OFFENSES 

35. Use or attempted use of influence or pressure to secure 
favor in the appointment, transfer, advancement, or 
retention of a relative at the N EA 

36. Gifts to official supervisors, including 
soliciting contributions for gift or present to 
those in superior official positions; accepting gifts or 
presents from Government employees receiving lower 
salary, or making donations as a gift or present to 
official supervisors [5 U.S.C. 7351]. 

37. Violations of merit system principles or procedures with 
a demonstrable/possible adverse effect on one or more 
persons. 

38. Mutilating or destroying a public record. [5U.S.C. 2071] 

Workplace Violence Issues 

39. Engaging in dangerous horseplay; threatening or 
attempting to inftict bodily injury to another; fighting; 
negligent or intentional injury to person or property of 
others. 

40. Disrespectful conduct; creating a disturbance; 
use of abusive or obscene language to or about others; or 
making slanderous, defamatory, or knowingly false 
statements concerning another Government employee. 

41. Harassing, threatening, or taking reprisal against 
an employee as a result of or in anticipation of a 
grievance, appeal, complaint, or other exercise of rights. 

FIRST OFFENSE 

1-day suspension 
to removal 

Written reprimand to 
14-day suspension 

Written reprimand 
to removal 

Removal 

3-day suspension 
to removal 

Written reprimand 
to removal 

Written reprimand 
to removal 

PENALTIES 
SECOND OFFENSE 

3-day suspension 
to removal 

7-day suspension to 
removal 

3-day suspension 
to removal 

7-day suspension 
to removal 

3-day suspension 
to removal 

7-day suspension 
to removal 

THIRD OFFENSE 

Removal 

Removal 

7-day suspension 
to removal 

Removal 

7-day suspension 
to removal 

Removal 
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TABLE OF DISCIPLINARY OFFENSES AND PENAL TIES 
NATIONAL ENDOWMENT FOR ARTS 

OFFENSES 

42. Unauthorized possession of guns or other weapons 
on government premises. 

43. Striking or other work stoppage or slowdown. 

Discrimination Related Issues 

44. Illegal discrimination against one or more 
individuals on the basis of sex, race, religion, color, 
age, national origin, handicapping condition, marital 
status, or political affiliation. 

45. Sexual harassment or other sexual misconduct. 

FIRST OFFENSE 

Written reprimand 
to removal 

Removal 

Oral admonishment 
5-day suspension to 
removal 

Oral admonishment 
5 day suspension 
to removal 

PENALTIES 
SECOND OFFENSE 

Removal 

6-30 day suspension 
to removal 

6-30 day suspension 
to removal 

THIRD OFFENSE 

Removal 

30 day suspension 
to removal 



Annual Report 
Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 

(No FEAR Act) 
National Endowment for the Arts 

724.302(a)(l) tbru (9) 

(7) An analysis of the infonnation provided in paragraphs (a)(l) through (6) ofthis section in 
conjunction with data provided to the Equal Employment Opportunity Commission in compliance 
with 29 CFRpart 1614 subpart F of the Code of Federal Regulations. Such analysis must include: 

1. An examination of trends; 

ii. Causal analysis; 

iii. Practical knowledge gained through experience; and 

iv. Any actions planned or taken to improve complaint or civil rights 
programs of the agency with the goal of eliminating discrimination and 
retaliation in the workplace. 

See Attachment Seven 



Attachment Seven 

Th~ Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 
(No FEAR Act) 

Fiscal Years 2009 - 2011 Analysis 

i. Trend Analvsis 

The Equal Employment Opportunity (EEO) complaints activity at the National Endowment for the 
Arts (NEA or Agency) during the reporting period remained consistent with complaint activity in 
previous years, and demonstrates the effectiveness ofNEA's EEO program. A review of the data 
submitted to the EEOC reveals that NEA's EEO counselors provided informal counseling to 30 
individuals during Fiscal Year 2009, 23 individuals during Fiscal Year 2010 and 26 individuals 
during Fiscal Year 2011. The NEA's EEO counselors were able to resolve all of its informal 
caseload with the exception of two formal complaints; one filed during Fiscal Year 2010 and one in 
2011. 

ii. Casual Analysis 

An analysis of the data reveals that the NEA continued to aggressively take steps to prevent formal 
complaints by resolving employee EEO issues during the informal counseling phase. The EEO staff 
discovered that most employee issues were rooted in a lack of communication between the employee 
and the responsible official. 

iii. Practical Knowledge Gained Through Exoerience 

The NEA gained practical knowledge and experience since the first year of implementing the No 
FEAR Act, and continues to recognize the importance of equal employment opportunity in the 
workplace. The Offices of Civil Rights, Human Resources, and General Counsel work together to 
support the Agency's EEO program, and they implement policies and initiatives that support EEO 
and the strategic management of human capital. 

During the reporting period, the Civil Rights Office provided orientation briefing to approximately 
36 new employees. The briefing ensures that new employees are aware of their rights and 
responsibilities under the nondiscrimination laws and regulations that govern Federal sector 
employment. 

Other measures were put into place. The NEA's Senior Deputy Chairman met twice a month with 
top management officials about human resources issues, needs, strategies, and actions including 
those involving the agency's EEO programs. The Senior Deputy Chairman also informed the 
Chairman and the senior staff about human resources and EEO issues, programs and compliance 
during senior staff meetings. The NEA's General Counsel reviewed drafts of all EEO/Civil Rights 
reports before issuance. 



Page two 

NEA will apply its knowledge and experience in managing the Federal workforce based upon merit 
principles and continue to promote and enforce EEO and civil rights. NEA is committed to EEO 
principles and practices in all of its management decisions and personnel activities. It is the goal of 
NEA to develop and retain a high-quality, diverse workforce that is representative of our society. 
Consequently, the NEA will continue to focus on attracting the best candidates from a variety of 
sources, selecting and advancing the best qualified employees based upon merit, training its 
managers and employees on their EEO rights and responsibilities, providing equal opportunities to 
all individuals, and providing a prompt, fair, and impartial review and adjudication of any 
allegations of discrimination. 

iv Actions Planned!faken to Improve Agency Complaint or Civil Rights Program 

The NEA strives to meet the EEOC's Management Directive (MD)-715 goals for a model EEO 
Program. The NEA's MD 715 report states that the Agency's Human Resources office will target 
recruitment efforts toward areas where our numbers fall short of the national averages. The Civil 
Rights Office will continue to keep NEA staff and applicants for employment abreast of all EEO 
programs, policies, procedures and data through the Agency's internet and intranet sites. The Civil 
Rights Office will also continue to attend and participate in meetings, conferences, training 
opportunities to stay current of the laws and regulations that govern EEO in the Federal workforce. 
During the reporting period, the NEA achieved significant results in promoting EEO. Some of the 
noteworthy achievements are: 

a. Annual distribution ofNEA's EEO Policy Statement posted on the Agency's EEO webpage. 

b. Thirty-six new employees received training on the requirements of the No FEAR Act. 

c. Posted quarterly updates of the Agency's EEO statistical complaint data required under the 
No FEAR Act notice on the Agency's EEO webpage. 

d. The Civil Rights Office provided EEO/Civil Rights briefings to thirty-six new employees. 

e. Civil Rights Offic-:: Director attended and presented at the annual Federal Dispute Resolution 
conference, Palm Desert, CA in August 2011. 

f. Civil Rights Office staff attended monthly meetings of the Federal Disability Workforce 
Consortium, EEOC's EEO Directors quarterly, the annual Perspectives of Employment of 
Persons with Disabilities conference, monthly Council of Executive EEO Directors meetings, 
and EEOC's annual EXCEL conference. 
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Annual Report 

Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 
(No FEAR Act) 

National Endowment for the Arts 
724.302{a){l) thru (9) 

(8) For each fiscal year, any adjustment needed or made to the budget of the agency to comply with 
its Judgment Fund reimbursement obligation(s) incurred under§ 724.103 of subpart A of this part. 

The National Endowment for the Arts (NEA) did not make any adjustments to 
the budget to comply with any Judgment Fund reimbursement obligations 
during Fiscal Years 2009 - 2011. 

See Attachment Eight 
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Attachment Eight 

Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 
(No FEAR Act) 

National Endowment for the Arts 

JUDGEMENT FUND BUDGET ADJUSTMENTS 724.302(a)(8) 
724.103 of subpart A 

Fiscal Years 2009 - 2011 

2009 Adjustments: Not Applicable. 

2010 Adjustments: Not Applicable. 

2011 Adjustments: Not Applicable. 



Annual Report 
N<Jtification and Federal Employee Antidiscrimination and Retaliation Act of 2002 

(No FEAR Act) 
National Endowment for the Arts 

724.302(a)(l) thru (9) 

(9) The agency's written plan developed under§ 724.203(a) of subpart B of this part to train its 
employees. 

See Attachment Nine 



Attachment Nine 

Annual Report 
Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 

(No FEAR Act) 
National Endowment for the Arts 

No FEAR Act Training Plan 5 C.F.R. 724.203(a)(b)(1)(2)(3) 

It is the policy and the intent of the National Endowment for the Arts (NEA) to provide equality of 
employment opportunity for all persons, and to prohibit discrimination in all facets of employment. 
In compliance with the U.S. Office of Personnel Management final rule entitled "Implementation of 
Title II of the Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 -
Notification and Training" (5 C.F.R. 724), the NEA sets forth the following training plan. 

Training Module 

The National Endowment for the Arts developed a PowerPoint module to train its employees on the 
requirements of the No FEAR Act as required under 5 C.F.R. 724.203. The initial training was 
distributed to employees via email from the Agency's Senior Deputy Chairman. Upon completion 
of the training, employees were instructed to click the link provided at the end of the training module 
to notify the Office of Human Resources Training Officer that they had completed the training. 
NEA employees will be required to take the No FEAR Act training on a two-year cycle as required 
under 5 C.F.R. 724.203(d). 

New Employees Orientation 

The Agency will train new employees as part of its orientation program or other training program as 
required under 5 C.F.R. 724.203(e). The Civil Rights Office has developed a "New Employees 
Orientation Briefing." The Civil Rights Office plans to brief new employees on the laws and 
regulations that govern the office, including the No FEAR Act training. 

Training Certification 

The Office of Human Resources Training Officer is responsible for gathering and maintaining 
employees' No FEAR Act training certification. The Office of Human Resources Training Officer 
will submit to the Civil Rights Office periodic reports of those employees who have completed the 
training. Upon receipt of the reports, the Civil Rights Office will contact employees who have not 
taken the training and advise them to do so within five business days. The names of the employees 
who have not taken the training by the next report will be forwarded for appropriate action. 
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NATIONAL ENDOWMENT FOR THE HIJMANITIES 

WASHINGTON, D.C. 201509 

March 28, 2012 

U.S. Equal Employment Opportunity Commission 
Office of Federal Operations 
Attn: Jacqueline A. Berrien 
131 M Street, NE 
Fourth Floor-Suite 4NW02F 
Washington, DC 20507 

Subject: Title II NEH NO FEAR DATA REPORT 

Dear Ms. Berrien: 

There were no incidents of discrimination reported to the National Endowment 
for the Humanities (NEH) during fiscal year 2011. All statistical data relating to equal 
employment opportunity complaints are filed on the NEH agency website. NEH did not 
pay for any discrimination or whistleblower judgments, awards, or settlements out of the 
agency's budget. 

1. The number of cases arising under each of the respective provisions of law 
covered by paragraphs (I) and (2) of section 20l(a) in which discrimination on 
the part of such agency was alleged: NONE; 

2. The status or disposition of cases described in paragraph (I); 

3. The amount of money required to be reimbursed by such agency under section 
201 in connection with each of such cases, separately identifying the aggregate 
amount of such reimbursements attributable to the payrm:nt of attorney's fees, if 
any: NONE; 

4. The number of employees disciplined for discrimination, retaliation, harassment, 
or any provision oflaw referred to in paragraph (1): NONE; 

5. The final year-end data posted under section 30l(c)(l)(b) for such fiscal year 
(without regard to section 30l(c)(2)): NONE; 

6. A detailed description of: 
A) The policy implemented by the agency relating to appropriate disciplinary 

actions against a Federal employee who: 
• Discriminated against any individual in violation of any of the laws 

cited under section 201(a)(l) or (2);or 
• Committed another prohibited personnel practice that was revealed 

in the investigation of a complaint alleging a violation of any of the 
laws cited under section 20l(a)(l) or (2); and 



' - . . ' . 

B) With respect to each of such laws, the number of employees who are 
disciplined in accordance with such policy and the specific nature of the 
disciplinary action taken: NONE; 

7. An analysis of the information described under paragraphs (1) through (6) 
(in conjunction with data provided to the Equal Employment Opportunity 
Commission in compliance with part 1614 of title 29 of the Code of Federal 
Regulations) including: 

A) An examination of trends; 
B) Casual analysis; 
C) Practical knowledge gained through experience; and 
D) Any actions planned or taken to improve complaint or civil rights 

programs of the agency; and 

8. Any adjustment (to the extent the adjustment can be ascertained in the budget of 
the agency) to comply with the requirements under section 201. NONE 

NEH employees were provided "NO FEAR ACT" training during July 2011. 
Any questions concerning this report should be referred to Willie V. McGhee EEO 
Officer, at (202)606-8233. 

Respectfully Submitted, 

r!,~/Pf µ.,/r---
Carole M. Watson 
Director Equal Employment Opportunity 

Attachment: NEH EEO Data, 1999-2011 
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Equal Employment Opportunity Data 
Posted Pursuant to Title Ill of the Notification 
and Federal Employee Antidiscrimination 
and Retaliation Act of 2002 (No FEAR Act), 
Pub. L. 107-174: National Endowment for the Humanities 

Section 301 of the Notification and Federal Employee Anti-Discrimination 
and Retaliation Act of2002 (No Fear Act) requires each federal agency to 
post summary statistical data pertaining to complaints of employment 
discrimination filed against it by employees, former employees, and 
applicants for employment under 29 C.F.R.Part 1614. The specific data to be 
posted is described in section 301(b) of the Act and 29 CFR 1614.704. The 
required summary statistical data for EEO complaints filed against the 
National Endowment for the Humanities is available below. 

The posting of EEO data on agency public Web sites is intended to assist 
Congress, federal agencies, and the public to assess whether and the extent to 
which agencies are living up to their equal employment opportunity 
responsibilities. 

Data as- End of 2nd Quarter FY 2012 

Complaint Activity FY 2012, 2nd Quarter Comparative Date 
Previous Fiscal Year Date 
2001- 2000 1999 
2011 

Number of Complaints 0 0 1 0 
Number of 0 0 1 0 
Comnlainants 
Reneat Filers 0 0 0 0 

Complaints by Basis FY2012 Comparative Date 

2nd Quarter Previous Fiscal Year 
Date 

2001- 2000 1999 
2011 

Race 0 0 1 0 

http://www.neh.gov/whoweare/eeoreport2012.html 5 
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Color 0 0 0 0 
Religion 0 0 0 0 
National Origin 0 0 0 0 

Sex (including complaints filed under 0 0 0 0 
Equal Pav Act) 
Disability 0 0 0 0 
Age 0 0 0 0 
Reprisal 0 0 0 0 
Other 0 0 0 0 

Complaints by Issues FY 2012 2"d Comparative Date , 
Previous Fiscal Year Date Quarter 
2001- 2000 1999 
2011 

Appointment/Hire 0 0 0 0 
Assignment of Duties 0 0 0 0 
Conversion to Full-Time 0 0 0 0 
Disciulinarv Action 0 0 0 0 
Demotion 0 0 0 0 
Reorimand 0 0 0 0 
Suspension 0 0 0 0 
Removal 0 0 0 0 
Other 0 0 0 0 
Dutv Hours 0 0 0 0 
Evaluation Reurisal 0 0 0 0 
Examination/Test 0 0 0 0 
Harassment 0 0 0 0 
Non-Sexual 0 0 0 0 
Sexual 0 0 0 0 
Medical Examination 0 0 0 0 
Pay (including overtime) 0 0 0 0 
Promotion/Non-Selection 0 0 1 0 
Reassi2nment 0 0 0 0 
Denied 0 0 0 0 
Directed 0 0 0 0 
Reasonable Accomodation 0 0 0 0 
Reinstatement 0 0 0 0 
Retirement 0 0 0 0 
Termination 0 0 0 0 
Terms/Conditions of 0 0 0 0 
Employment 
Time and Attendance 0 0 0 0 
Training 0 0 0 0 
Other 0 0 0 0 

http://www.neh.gov/whoweare/eeoreport2012.html 5 
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Processing Time End FY 2011 End of FY 2007 
Number Average Number Average 

Davs Davs 
All Complaints Pending in Investigative 0 0 0 0 
Stage 
All Complaints Pending in Final Agency 0 0 0 0 
Action Stage 
All Complaints Pending in which a 0 0 0 0 
Hearing was not Reauested 
Time in Investigation Stage 0 0 0 0 
Time to Issue Final Agency Decision 0 0 0 0 
All Complaints Pending in which a 0 0 0 0 
Hearing was Requested 
Time in Investigation Stage 0 0 0 0 
Time to Issue Final Agency Decision 0 0 0 0 

Complaints Dismissed by FY 2012 2"d Comparative Date 
Agency 

, 
Previous Fiscal Year Date Quarter 

2001- 2000 1999 
2011 

Total Complaints Dismissed by 0 0 0 0 
Agency 
Average Days Pending Prior to 0 0 0 0 
Dismissal 

Total Final FY 2012, 2nd Quarter Comparative Date 
Agency Actions Previous Fiscal Year Date 
Finding 2001 2000 1999 
Discrimination -

2011 
# % # % # % 

Total Number of 0 0 0 0 0 0 
Findings 
Without Hearing 0 0 0 0 0 0 
With Hearing 0 0 0 0 0 0 

Total Final Agency Actions Finding 1<y 2012 Comparative Date 
Discrimination 2nd Previous Fiscal Year Date 

Quarter 2001- 2000 1999 
2011 

http://www.neh.gov/whoweare/eeoreport2012.html 5 
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# % # % # % 
Total Number of Findings 0 0 0 0 0 0 

Number of Findings Rendered Without 0 0 0 0 0 0 
Hearing 

Number of Findings Rendered After 0 0 0 0 0 0 
Hearing 

Race 0 0 0 0 0 0 

Color 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 

Sex (include Equal Pay Act) 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 

Age 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 

Total Final Agency Actions FY 2012 Comparative Date 
Finding Discrimination 2nd Quarte Previous Fiscal Year Date 

2001-2011 2000 1999 
# % # % # % 

Total Number of Findings 0 0 0 0 0 0 
Findings Without Hearing 0 0 0 0 0 0 
Findings After Hearing 0 0 0 0 0 0 
Aooointment/Hire 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 
Disciolinary Action 0 0 0 0 0 0 
Demotion 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 
Other 0 0 0 0 0 0 
Duty Hours 0 0 0 0 0 0 
Evaluation Annraisal 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 
Non-Sexual 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 
Medical Examination 0 0 0 0 0 0 
Pav (Including Overtime) 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 
Reassignment 0 0 0 0 0 0 
Denied 0 0 0 0 0 0 

http://www.neh.gov/whoweare/eeoreport2012.html 5 
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Directed 0 0 0 0 0 0 
Reasonable Accomodation 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/Conditions of 0 0 0 0 0 0 
Employment 
Time and Attendance 0 0 0 0 0 0 
Training 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

FY Comparative Date 
Complaints 2012 Previous Fiscal Year Date 

Pending from Previous 
2nd 2001 2000 1999 

Quarter -Fiscal Years by Status 
2011 

Total Complaints from 0 0 0 0 
Previous Fiscal Years 
Total Comolaints 0 0 0 0 

Number complaints pending -
fas of 9/301 

Investigation 0 0 0 0 
ROI Issued, Pending 0 0 0 0 
Complainant's Action 
Hearing 0 0 0 0 
Final Agency Action 0 0 0 0 
Appeal with EEOC Office 0 0 0 0 
of Federal Operations 

Complaint Investigations FY 2012 Comparative Date 

2nd Previous Fiscal Year 

Quruter Date 
2001- 2000 1999 
2011 

Number Pending Completion of 0 0 0 0 
Investigation 
Pending Investigations over Required 0 0 0 0 
Time Frames 

For additional information, please contact the NEH EEO Office at 202-606-8238. 

http://www.neh.gov/whoweare/eeoreport2012.html 5 
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No FEAR Act Annual Report 

National Geospatial-Intelligence Agency (NGA) 
 

 

 

 
 
 

 

Fiscal Year 2011 



Executive Summary 
 
The National Geospatial-Intelligence Agency (NGA) provides its Annual Report to the 
Department of Defense Office of Diversity Management and Equal Opportunity for Congress as 
required by Section 203 of the Notification and Federal Employee Antidiscrimination and 
Retaliation Act 2002 (“No FEAR Act”), Public Law 107-174.  Section 203 of the No FEAR Act 
requires Federal agencies submit specific information relating to its Equal Employment 
Opportunity (EEO) complaints activity and resulting disciplinary actions, Judgment Fund 
reimbursements, adjustments to agency budgets to meet reimbursement requirements, as well 
as an analysis of trends, causation, and practical knowledge gained through experience. 
 
This No Fear Act Annual Report covers the Fiscal Year (FY) from October 1, 2010 to 
September 30, 2011.  During FY2011, NGA’s Office of Diversity Management and Equal 
Employment Opportunity (ODE) offered number of educational opportunities to enhance and 
heighten awareness of diversity and inclusion across the agency.  ODE accomplishments 
include augmentation of the Diversity and Inclusion Strategic Plan Reporting Tool used to assist 
with action planning, best practice sharing and for reporting purposes; deployment of multiple 
diversity computer based training opportunities; and, conducted customized Diversity Dialogues 
which were fully endorsed by the agency’s senior leadership and designed to encourage open 
dialogue about specific topics focused on diversity, respect and inclusion.  In FY2011 ODE 
hosted a Diversity Career Summit in the St. Louis, Missouri. The summit emphasized the 
importance of diversity, leadership and career development.  Topics included “Workforce 
Diversity and Leadership Development”, “Stuff that Makes You Stand Out”, and “Conflict 
Resolution”.   Attendees were provided opportunities to connect with senior executives both 
formally and informally through workshops and networking events.  Senior leaders participated 
in the Senior Executive EEO and Diversity Session presented by the Intelligence Community 
Equal Employment Opportunity and Diversity (IC EEOD). This interactive session provided a 
broad overview of workforce diversity challenges and method to overcome barriers.   
 
ODE continued to seek ways to increase voluntary participation in the agency’s Alternative 
Dispute Resolution (ADR) Program by hosting “Open Hours” at various agency campuses to 
promote the benefits of the program and provided customized briefings that emphasize the 
benefits of resolving workplace issues at the earliest stage and lowest level possible.  The ADR 
Program Manager served as an active member on the Interagency Alternative Dispute 
Resolution Working Group Steering Committee and the Department of Defense Hearing and 
Appeals ADR Coordinating Committee. In addition the ADR Program Manager attended various 
seminars, conferences and training to gain a better understanding of ADR best practices in 
program development and management, education and marketing to meet the needs of the 
agency. 
 
Throughout FY2011, members of the ODE Resolution Resource Center worked with the 
Agency’s PeopleSoft Development and Implement team to modify the EEO Complaints 
Tracking Module and the ADR Case Tracking Module. In addition, ODE continued to improve 
the EEO complaints program by reviewing and updating the Discriminations Complaints and the 
Alternative Dispute Resolution Instructions, established internal reporting and tracking 
mechanics, and offered multiple refresher training opportunities to collateral duty EEO 
counselors.  
 
In FY2011 twenty-eight (28) formal EEO complaints were filed against NGA.  This represents a 
47 percent increase in complaints filed against NGA as compared to FY2010 when a total of 



nineteen (19) complaints were filed.  The EEO complaints activity experienced a slight increase 
in the number of complaints filed alleging discrimination based on color/race, age and reprisal.  
The two most frequently raised issues involved termination and harassment (non-sexual). The 
agency experience a decrease in the number of claims raised involving performance 
management.   A synopsis of the complaints received is provided in the Formal EEO 
Complaints Data section of this report.   
 
NGA used the services of the DoD Investigations and Resolutions Divisions (IRD) to conduct 
investigations of all formal complaints filed.   During FY2011, NGA received all final Reports of 
Investigations (ROIs) from IRD within the 180 day processing time.  
 
During FY2011 the Agency had three cases in Federal court pending under the various laws 
covered in the No FEAR Act.  By close of FY2011, the Agency had not received decisions on 
the outcome of any of the pending cases.  Additionally, the agency had no reimbursements to 
the Judgment Fund and no employees were disciplined for violation of discrimination laws or 
other prohibited personnel practices.   
 
NGA did not encounter any challenges managing EEO complaints on hand during FY2011.  All 
necessary resources were available to adequately meet all regulatory requirements to include 
reporting, training and timely counseling in addition to implementing numerous process 
improvements.   
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I.  Legislative Requirement 
 

The Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 
(commonly known as the “No FEAR Act”), Public Law 107-174, was enacted on May 15, 2002.  
By enacting the No FEAR Act, Congress increased accountability regarding violations of 
antidiscrimination and whistleblower protection laws.  The No FEAR Act directed Federal 
agencies to post quarterly equal employment opportunity (EEO) complaints data on its public 
web site, reimburse the Judgment Fund, and submit an annual report to Congress. 

 
5 CFR Subpart 724.302 paragraphs (a)(1) through (2)(9) list the reporting obligations in 
connection with the No FEAR Act.  This Annual Report to Congress includes the following data 
and analysis for fiscal years 2006 to 2010: 

 
 Number of pending or resolved cases in Federal court for each fiscal year arising under 

each of the respective provisions of the Federal Antidiscrimination Laws and Whisteblower 
Protection Laws;  
 

 Amount of money reimbursed to the Judgment Fund by the Agency for payments as 
defined;  

 
 The amount of reimbursement to the Judgment Fund for attorney’s fees where such fees 

have been separately designated; 
 

 Number of employees disciplined for discrimination, retaliation, harassment, etc., and 
the specific nature, e.g., reprimand, if disciplinary actions were taken, separated by the 
provision(s) of law involved; 
 

 Final year-end data about discrimination complaints for each fiscal year that was posted 
in accordance with Equal Employment Opportunity Regulations at subpart G of title 29 of 
the Code of Federal Regulations (implementing section 301(c)(1)(B) of the No FEAR 
Act);  
 

 Agency policy regarding disciplinary actions against employees who violated 
discrimination laws or committed other prohibited personnel practices;  
 

 Number of employees disciplined with such policy;  
 

 Examination of trends, causal analysis, experiential knowledge, and actions (taken or 
planned) to improve complaint or civil rights programs;  
 

 Adjustments needed to comply with reimbursement requirements; and 
 

 The Agency’s written plan developed under §724.203(a) of subpart B of this part to train 
its employees. 

 
 
 
 
 
 
 



II.  Background 
 
 As both a member of the U.S. Intelligence Community and a Department of Defense Combat 
Support Agency, the National Geospatial-Intelligence Agency (NGA) produces timely, relevant 
and accurate geospatial intelligence, or GEOINT, to help all levels of users meet their strategic 
and operational needs in support of national security. 

GEOINT is the use of imagery, imagery intelligence and geospatial data to describe and depict 
features and activities and their location on the Earth, helping users visualize what is happening, 
where it is happening and why it is happening.  
 
NGA has a broad mission, as part of the U.S. Intelligence Community. Examples of NGA’s 
mission set include:  
 

 Supports the warfighter by enabling the mission and protecting military forces  
 Provides information and services to ensure the safety and security of America’s 

homeland  
 Supports safety of navigation in the air and on the sea  
 Delivers strategic intelligence that helps national policymakers stay informed and 

makes decisions on a variety of topics including emerging global issues, 
counterterrorism, counter-proliferation, and other national security issues  

 Supports U.S. federal government agencies during humanitarian and disaster relief 
and recovery operations at home and abroad  

 Collects, verifies, and maintains foundation data used to support the geospatial 
intelligence mission  

 Provides real-time data and operational context about what is happening on the 
battlefield or around the world  

 
This NGA Vision is built on two overarching goals:  
 

 Providing online, on-demand access to NGA’s GEOINT knowledge, and  
 Creating new value for geospatial intelligence by broadening and deepening our 

analytic expertise  
 
To achieve these goals, NGA is moving toward an environment that is more interoperable and 
integrated – providing its analysts and users access to the best GEOINT data quickly and 
dynamically. 

NGA Core Values  

 Excellence - Be first rate in all that you do.  
 Accountability - Answer for your conduct, even when no one is looking.  
 Respect - Leverage diversity and creativity to perform as one NGA team.  
 Teamwork - Work together to achieve common goals.  
 Honesty - Be truthful at all times 

Living Our Core Values 
 
The NGA core values are those values we hold that form the foundation of the work we perform; 
describe how we interact with each other, and characterize the strategies we employ to fulfill our 



mission. When our actions are aligned with our core values, we act ethically, and maintain the 
highest standards of conduct while accomplishing NGA’s mission. Our core values guide our 
daily actions. 
 
NGA seeks to build an exemplary EEO and diversity program and become a model agency. 
Realizing our goal, NGA’s Office of Diversity Management and Equal Employment Opportunity 
(ODE) has primary oversight of managing the agency’s EEO and diversity programs as 
mandated by Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000e et seq. 
sections 501 and 505 of the Rehabilitation Act of 1973 as amended, the Age Discrimination In 
Employment Act of 1967 and any other applicable regulatory EEO laws and regulations. The 
Director of ODE works closely with and is able to assist senior leaders with shaping policy in 
ways to assure all employees can take full advantage of opportunities offered by the agency to 
enhance their careers and experience the benefits of working in a discrimination-free work 
environment.   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



III. Formal EEO Complaints Data and Trends 
 
NGA maintains an Equal Employment Opportunity (EEO) complaint tracking system that 
enables the agency to identify the location, status, timeframes, issues and bases, and other 
information necessary to analyze EEO complaints activity and trends.  During FY2011, as 
reported in NGA’s 462 Report, 41 percent of the cases were counseled within 30 days; 52 
percent were counseled within 31-90 days; and 7 percent were counseled beyond 90 days due 
to agreements to extend counseling where ADR was conducted or when other extenuating 
circumstances were present.   
 

Section 1.01 Complaints Activity 

 

Complaint Activity 

Comparative Data  
FY2011 

Data 
Previous Fiscal Year Data 

2006  2007 2008 2009 2010  
Number of Complaints Filed 17 11 16 31 19 28 
Number of Complainants 27 26 16 31 19 24 
Repeat Filers 0 0 0 0 0 4 

Table 1-1. Formal Complaints Trends  
 
NGA experienced an increase of nine complaints during this reporting period as compared to 
FY2010.  No single factor can be attributed to this slight increase in complaints.  However, the 
Office of Diversity Management and Equal Employment Opportunity increased its outreach and 
educational awareness initiatives to promote the value of diversity and to promote a workplace 
free of discrimination.  In addition, NGA’s leadership continued to support and endorse 
programs designed to assist managers with managing a diverse workforce.  
 
 
Section 1.02  Complaints by Bases 
 

Complaints by Basis 
Comparative Data 

 
FY2011 

Data 

Previous Fiscal Year Data 

Note: Complaints can be 
filed alleging multiple 
bases. The sum of the 
bases may not equal total 
complaints filed. 

2006 2007 2008 2009 2010 

Color/Race* 29 13 19  17 4 9 
Color*   2 2 1 3  
Religion 2 8 0   0 1  1 
Reprisal 16 6 8 6 6 9 
Sex 15 11 4 13 1 7 
National Origin 1 4 0 2 0 1 
Genetics    

 
0 0 

Age 15 8 4 11 7 9 
Disability 16 13 1 3 1 4 
Non-EEO N/A N/A N/A N/A N/A N/A 

Table 1-2.  Total Number of Bases Claimed  
 



During FY2011, complainants claimed discrimination based on each of the bases with the 
exception of genetics.  In FY2011, color/race, age and reprisal were the major bases claimed 
followed by sex.  A total of forty- four (44) bases were claimed this reporting year for the twenty-
eight (28) complaints filed.   
 
 
Section 1.03 Complaints by Issues 

 

Complaints by Issue 
Comparative Data 

FY2011 
Data 

Previous Fiscal Year Data 
Note: Complaints can 
be filed alleging 
multiple issues. The 
sum of the issues may 
not equal total 
complaints filed. 

2006 2007 2008 2009  
2010  

Appointment/Hire 0 0 0 1 0 1 
Assignment of Duties 1 6 4 2 2 3 
Awards 0 0 5 0 1 1 
Conversion to Full-time 0 0 0 0 0 0 
Disciplinary Action 
Demotion 2 0 0 0 1 0 
Reprimand 0 0 0 2 2 2 
Removal 0 2 0 1 0 1 
Suspension 0 0 0 1 0 0 
Other 0 0 0 5 1 2 
Duty Hours 0 2 0 1 0 0 
Evaluation Appraisal 22 13 7 4 6 1 
Examination/Test 0 0 0 0 0 0 

Harassment 
Non-Sexual 0 9 2 3 6 6 
Sexual 0 1 0 0 0 0 
Medical Examination 0 1 1 0 0 0 
Pay (Including Overtime) 0 3 3 6 0 1 
Promotion/Non-Selection 11 1 5 3 2 5 

Reassignment 
Denied 0 1 2 0 0 0 
Directed 0 1 1 0 1 0 
Reasonable 
Accommodation 

3 0 0 1 1 0 

Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 8 1 0 
Termination 3 2 1 0 3 6 
Terms/Conditions of 
Employment 

0 0 0 1 0 1 

Time and Attendance 4 2 0 1 4 0 
Training 3 8 0 6 1 1 
Other 14 11 4 0 1 0 

 Table 1-3.  Total Number of Issues Claimed by Base 
 



As depicted in Table 1.3 above, the issues cited most often in FY2011 involved termination and 
harassment (non-sexual) as compared to FY2010 when evaluations and harassment (non-
sexual) were the issues most often cited.  A total of thirty-one (31) issues were cited for the 
twenty-eight (28) complaints filed.  In instances where harassment was brought to the attention 
of management, additional educational awareness training opportunities were provided to those 
offices in which the incidents were alleged to have occurred.   
 
 
Section 1.04 Complaints Processing Time 

 

Processing Time  

Comparative Data  
FY2011 

Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 2010 

Complaints pending 
during fiscal year 

  

  10 0 13 34  
Average number of days 

in investigation stage 
  

  296 0 105 169  
Average number of days 

in final action stage 
  

  0 0 112 26 
Complaint pending 
during fiscal year where 
hearing was requested 

  

  13 0 3 20 
Average number of days 

in investigation stage 
  

  410 0 101 0 
Average number of days 

in final action stage 
  

  0 0 0 0 
Complaint pending 
during fiscal year where 
hearing was not 
requested 

  

  3 0 8 14 
Average number of days 

in investigation stage 
  

  0 0 117 0 
Average number of days 

in final action stage 
  

  0 0 1 0 
Table 1-4. Average Complaints Processing Time 
 
As depicted in the chart above, the average number of days to complete the investigation of 
complaints FY2011 increased by 61 percent as compared to FY2010 data. This increase can be 
attributed to an increase in the number of complaints filed during the fiscal year. IRD also 
reported an increase in the number of requests for investigations received by their office during 
FY2011.  The chart also notes a 77 percent decrease in the average number of days in the final 
agency action stage of the formal complaints process. 
 
 
 
 
 
 
 
 



Section 1.05 Complaints Dismissed 

 

Complaints Dismissed by 
Agency 

Comparative Data 
 

FY2011 
Data 

Previous Fiscal Year Data 

2006 2007 2008 2008 2010 

Total Complaints Dismissed 
by Agency 0 0 0 2 3  8 
Average days pending prior 
to dismissal 0 0 0 12 17  35 
Complaints Withdrawn by 

Complainants 
  

Total Complaints Withdrawn 
by Complainants 0  0 1 2 1  1 

Table 1-5. Total Complaints Dismissed 
 
A total of eight (8) complaints were dismissed by the agency and one complaint was withdrawn 
during this reporting period. 
 
Section 1.06 Findings of Discrimination 
 

Total Final 
Actions Finding 
Discrimination 

Comparative Data   
Previous Fiscal Year Data FY2011 

Data 2006 2007 2008 2009 2010 
# % # % # % # % # % # % 

Total Number 
Findings 0 0 0 0 0 0 0 0 1 100 0 0 
Without Hearing 0 0 0 0 0 0 0 0 1 100 0 0 
With Hearing 0 0 0 0 0 0 0 0 0 0 0 0 

Table 1-6. Findings of Discrimination 
 
During FY2011, there were no findings of discrimination in cases filed against NGA.  As 
reflected in the chart, there was only one finding of discrimination in cases filed against NGA 
during the reporting timeframe from FY2006 through FY2011.  
 
Section 1.07 Complaints Pending Year End 
 

Pending Complaints Filed 
in Previous Fiscal Years 

by Status 

Comparative Data  
FY2011 

Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 2010 
Total complaints from 
previous Fiscal Years 5 2 4 33 20 39 
Total Complainants 5 2 4 33 18 35 

Number complaints pending 
 Investigation 0 0 0 11 0 13 

Hearing 3 1 3 13 10 20 
Final Action 0 0 1 3 1 1 
Appeal with EEOC Office 

of Federal Operations 2 3 0 6 18 5 
Table 1-7. Complaints Pending at Year End 
 



During this reporting period, a total of fifty-three (53) complaints were on hand for processing at 
various stages of the EEO formal complaints process (one complaint was withdrawn).  At year 
end, Thirty-four (34) complaints were pending processing.  Of the 34 complaints pending, 
thirteen (13) were pending investigation, twenty (20) had progressed to the hearing stage, and 
one (1) was pending final agency action.   
 
NGA posts and prominently displays a link to No FEAR Act data on its main website 
(www.nga.mil) no later than thirty (30) days after the end of each quarter. 
 
 
IV.   Conclusion 
 
During this reporting period, NGA took the following actions to improve the agency’s EEO and 
Diversity Programs: 
 
A.    Issuance of Policy Statements 
 
The Director of NGA reviewed and signed the following policy statements: 
 

• Policy Statement on Equal Employment Opportunity 
• Policy Statement on Anti-Harassment 
• Policy Statement of Alternative Dispute Resolution 
• Policy Statement on Diversity 
• Policy Statement on Sexual Harassment 

 
These policies affirm NGA’s commitment to diversity and reinforce the importance of assuring a 
discrimination free workplace.   

 
B.   No FEAR Act Training 
 
During the fiscal year, the No FEAR Act computer-based training module was updated and 
made available to all employees regardless of work schedule or duty location.   
 
C.  Review of EEO and ADR Instructions 
 
During FY2011, a comprehensive review of all EEO instructions, standard operating procedures 
and process flows to identify opportunities for improvement was conducted.  In addition, the 
agency’s Alternative Dispute Program (ADR) Manager and EEO Complaints Program Manager 
provided input to various policies issued by the agency’s Human Development Directorate. 
 
D.   EEO and Diversity Training 
 
In support of enabling employees to meet performance objectives and increase cultural 
awareness, ODE expanded Diversity and EEO training delivery by utilizing technologies such 
as the Joint Intelligence Virtual University (JIVU) and computer-based trainings (CBT).  In the 
third quarter of FY2011, ODE introduced a series of e-learning courses via JIVU:  Cross-
Cultural Compunctions, Is it Bias? Making Diversity Work, and Cultural Awareness.  In addition, 
ODE secured outside resources to provide CBT courses to the workforce on Diversity and 
Inclusion and Harassment Prevention.  In FY2011, the Agency also offered courses such as 
Gateway to Diversity:  Achieving Work-Life Harmony.   
 

http://www.whs.mil/�


E.  Diversity Dialogues Initiative 
 
The Agency continued implementation of the NGA Diversity Dialogues Initiative.  Strategically 
aligned to the Diversity and Inclusion Strategic Plan (DISP), Diversity Dialogues are a tool for 
organizational change and intended to engage the workforce in critical conversations.  The 
continuation of the Diversity Dialogues initiative has encouraged and enhanced open dialogue 
on specific topics such as diversity, respect, communication, inclusion, stereotypes, and 
unconscious bias.  Throughout FY2011, ODE hosted twenty-eight (28) Diversity Dialogues at 
various employee duty locations. 
 
F. “The Business Case for Diversity” Scorecard Briefings. 
 
To further engage senior leaders in personal ownership and accountability, ODE continued to 
enhance its “The Business Case for Diversity” briefing and data analysis.  The briefing provides 
senior leaders with specific diversity information to consider when developing strategic plans 
related to recruiting, hiring, retention, workforce planning, succession planning and promotions.  
The briefing also includes diversity benchmarks and comparisons across the intelligence 
community and shows how the internal and external measures align with overall agency 
demographics. 
 
G.  Special Emphasis Program (SEPs) and Unity Board 
 
In FY2011, the Special Emphasis Program Councils and Unity Board hosted numerous 
programs, career development forums and brown bag lunch and learn sessions open to all 
NGA employees.  These activities promoted collaboration, inclusion and provided an 
opportunity to share best practices and lessons learned. 
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I. INTRODUCTION 

On.May 15, 2002, President George W. Bush signed into law the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of2002 ("No FEAR Act"), Pub. L. 107-174. 
The No FEAR Act makes federal agencies accountable for violations of federal 
antidiscrimination and whistleblower protection Jaws relating to federal employment. 

It is the policy of the National Indian Gaming Commission ("NIGC") to prohibit discrimination 
and retaliation in the workplace. The NIGC is committed to maintaining a workplace 
environment that provides equal employment opportunity ("EEO") for all of its employees and 
applicants for employmc:nt. 

Part 724 of Title 5 of the Code of Federal Regulations, the Office of Personnel Management's 
("OPM") implementing regulations for the No FEAR Act, requires each federal agency to submit 
an annual report covering specific information relating to the agency's EEO complaint activity. 
This report is being submitted for fiscal year 2011 to satisfy that reporting requirement. 

II. CONTENTS OF REPORT (5 C.F.R. § 724.302(a)) 

(1) Cases Filed in Federal Court 

OPM's implementing re:gulation at 5 C.F.R. § 724.302(a)(l) requires that agencies report the 
number of cases filed in federal court each fiscal year that arise under the federal 
antidiscrimination and whistleblower protection laws in which an agency employee, former 
employee, or applicant for employment has alleged violations of these Jaws. 

During FY 2011, there were no federal court cases filed against the NIGC arising under any of 
the provisions of the federal anti discrimination and whistleblower protection laws, and there 
were no federal court cases filed in previous fiscal years pending during FY 2011. 1 

(2) Statuses or Dispositions of the Federal Court Cases 

In addition, with regard to each federal court case, agencies must report: (i) the status or 
disposition (including settlement); (ii) the amount of money required to be reimbursed to the 
Judgment Fund; and (iii) the amount of reimbursement to the Judgment Fund for attorney's fees, 
where such fees have bt:en separately designated. 

During FY 2011, there were no federal court cases filed against the NIGC and there were no 
federal court cases filed in previous fiscal years pending during FY 2011. Therefore, there are no 
statuses or dispositions to report, no settlements or judgments paid from the Judgment Fund to 
report, and no money needs to be reimbursed to the Judgment Fund. 

1 The NIGC has not had any federal court cases filed against it arising under any of the provisions of the federal 
antidiscrimination and whistleblower protection laws since at least FY 2007. 



(3) Disciplinary Actions 

Section 724.302( a)(3) requires agencies to report the total number of employees disciplined 
during the fiscal year for findings of violations of federal antidiscrimination and whistleblower 
protection laws, and the specific nature of the discipline. 

During FY 2011, there were no findings of violations of federal antidiscrimination and 
whistleblower protection laws against the NlGC in federal court, and thus no NlGC employees 
were disciplined. 

(4) Final Year-End 2011 Data 

The No FEAR Act also requires agencies to report final year-end data about discrimination 
complaints for each fiscal year in accordance with the Equal Employment Opportunity 
Commission ("EEOC") regulations. 

During FY 2011, there were two formal EEO complaints filed against the NlGC and there were 
two formal EEO complaints pending from prior fiscal years for a total of four EEO complaints. 
During the fiscal year, two complaints were closed - one was settled with non-monetary benefits, 
and the other was the result of a final decision issued on the merits finding no discrimination. 

Attached hereto as "Appendix B" is the NlGC' s final year-end No FEAR Act data for FY 2011. 

(5) Disciplinary Actions Whether or Not in Connection With Federal Court 
Cases 

Section 724.302(a)(5) requires agencies to report the total number of employees disciplined 
during the fiscal year for findings of violations of federal antidiscrimination and whistleblower 
protection laws, and the specific nature of the discipline, whether or not in connection with 
federal court cases. 

During FY 2011, there were no findings of violations of federal antidiscrimination and 
whistleblower protection laws against the NlGC by non-federal court entities, and thus no NlGC 
employees were disciplined. 

(6) Policy Description on Disciplinary Actions 

OPM regulations also require agencies to provide a detailed description of the agency's policy 
for taking disciplinary action against employees for conduct that is inconsistent with federal 
antidiscrimination and w histleblower protection laws, or for conduct that constitutes another 
prohibited personnel pra1~tice revealed in connection with agency investigations of alleged 
violations of these laws. 

The NIGC is firmly committed to promoting and maintaining a discrimination-free and 
harassment-free workplace for all of its employees and applicants for employment. The NIGC 
has issued policy statements, which are periodically sent to all NIGC employees and are posted 



in general office space accessible to all employees. The most recent policy statement, a copy of 
which is attached hereto as "Appendix A", provides that the NIGC has a zero-tolerance policy for 
any harassing conduct on the basis of an individual's race, color, national origin, religion, sex, 
age, disability, sexual orientation, or participation in non-EEO and/or EEO-protected activity. 
The policy statement reminds NIGC managers and supervisors of their responsibility to prevent, 
document, and promptly correct any discriminatory or harassing conduct of which they become 
aware, or be held accountable. 

During FY 2011, the NIGC adopted an internal agency policy relating to progressive discipline 
that outlines the procedures for addressing employee misconduct and a table that suggests 
penalties for various infractions. This table includes several categories for conduct that is 
inconsistent with federal antidiscrimination or whistleblower protection laws. Using a 
progressive discipline approach, and depending on the nature of the misconduct, the penalties 
can range from a written reprimand to removal from the federal service for a first offense. 

The policy statement and the aforementioned policies are posted on the NIGC's internal and/or 
external websites. 

(7) Examination of Trends, Causal Analysis, Practical Knowledge Gained, and 
Actions Planned or Taken 

Section 724.302(a)(7) requires that agencies undertake an analysis of the information contained 
in this report which must include: (i) an examination of trends; (ii) causal analysis; (iii) practical 
knowledge gained through expe1ience; and (iv) any actions planned or taken to improve the 
agency's complaint or civil rights programs with the goal of eliminating discrimination and 
retaliation in the workplace. 

Over the past five fiscal years, there has been an average of 1.2 formal EEO complaints filed 
against the NIGC per fiscal year. Because so few complaints were filed, it is difficult to examine 
any trends, assess causation, gain practical knowledge, or plan any actions to reduce the number 
of formal EEO complaints filed. However, a cursory examination reveals that "reprisal" was the 
most common basis, as it was raised in five of the six formal EEO complaints filed against the 
NlGC during this time period. In at least two of these complaints, the complainants were unable 
to prove that they had prior EEO-protected activity or that NIGC managers had knowledge of the 
complainant's prior EEO-protected activity with another agency. "Race" was raised in all six of 
the formal EEO complaints that were filed. Nevertheless, it is difficult to examine whether there 
is a trend or to assess causation, as the races of the six complainants and the races of the different 
alleged responsible management officials in these six complaints were not all the same. 

The agency's EEO responsibilities are taken very seriously and during FY 2011, the NlGC 
adopted an internal agency policy on alternative dispute resolution ("ADR") that makes ADR an 
option in all stages of the~ EEO process. During the past fiscal year, NIGC managers and 
aggrieved individuals have participated in ADR mediation during the early stages of the EEO 
informal complaint process. That mediation led to earlier resolutions of the issues involved 
before they reached the formal EEO complaint process. NIGC senior officials believe that ADR 
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is an effective tool to resolve workplace disputes and will continue to promote and provide 
training to its managers, supervisors, and employees on the benefits of ADR. 

(8) Adjustment to Budget 

Agencies are also required to report any adjustment(s) needed or made to their budgets during 
the fiscal year in order to comply with their obligations to reimburse the Judgment Fund for any 
discrimination and whistleblower-related settlements reached or judgments entered against them. 

During FY 2011, there were no settlements or judgments paid from the Judgment Fund, and thus 
there was no need for th1~ NIGC to make any adjustments to its budget. 

(9) No FEAR Act Training 

Lastly, 5 C.F.R. § 724.302(a)(9) requires agencies to report on their written plan developed to 
train their employees. 

The NIGC is currently in the process of drafting a comprehensive internal agency training policy 
and program for its employees. However, every two years, NIGC employees are required to 
successfully complete the Department of the Interior's online training entitled "[Year] 
Discrimination and Whistleblowing in the Workplace," which fulfills the training requirement 
mandated by the No FEAR Act. 



Appendix A 

MEMORANDUM 

TO: 

FROM: 

SUBJECT: 

All NJGC Employees j£_ 

Tracie Stevens, Chairwoman ~b 

EEO Policy Statement 

The National Indian Gaming Commission (''NIGC'') is finnly committed to promoting 
and maintaining a discrimination-free and harassment-free work environment for all of our 
employees and applicants for employment. It is the NIGC's policy that equal employment 
opponunity ("EEO'') principles shall govern all aspects of the NIGC's personnel policies, 
practices, and operations, regardless of an affected individual's race, ethnicity, color, national 
origin, religion, gend1:r, age, physical or mental disability, genetic information, or participation in 
EEO-protected activity. All phases of employment with the NJGC, including but not limited to 
recruitment, hiring, evaluation, training, promotion, assignments, and separation, shall be 
conducted with these principles in mind. 

The NIGC Commissioners adopted a policy entitled "Prevention and Elimination of 
H!lrassing Conduct in the Workplace." This is a zero-tolerance policy for any harassing conduct 
on the basis of an individual's race, color, national origin, religion, sex, age, disability, sexual 
orientation, or participation in non-EEO and/or EEO-protected activity. All NIGC employees are 
encouraged to promptly report any potential or actual acts of unlawful discrimination and 
harassment to any NIGC official, and NIGC managers and supervisors are reminded of their 
responsibility to prevent, docun1ent, and promptly correct any discriminatory or harassing 
conduct of which they become aware. NIGC managers and supervisors who fail in this 
responsibility will be held accountable. 

The NIGC will also not tolerate any acts of reprisal taken against any NIGC employee or 
applicant for employment who engages in EEO-protected activity. Thus, NIGC employees and 
applicants for employment who believe that they have been discriminated against or subjected to 
harassment in contravention of this EEO policy and other EEO laws and regulations should feel 
free to fully exercise their right to file an EEO complaint without fear of reprisal. 

As Chairwoman, I expect each and every NIGC employee to take full responsibility for 
implementing this EEO policy in your daily actions beginning with the simple task of respecting 
the cultural and ethnic: differences of your fellow co-workers. We must all continue to strive to 
ensure that the NIGC is a model worl."]Jlace that is free from all forms of unlawful discrimination 
and harassment. 

NATiotW.. HEAOQUN!lTllS 1441 L St. MN. ·~-me 5'10), W.1.shington, DC 20C(l5 Tel. 201632.700~ Fv:: 202.632.7066 www.NIGC.C.OV 
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AppendixB 

Equal Employment Opportunity Data 
Posted Pursuant to Title III of the Notification and Federal Employee Antidiscrimination 

and Retaliation Act of 2002 (No FEAR Act), Pub. L. 107-174 

Comparative Data 
Complaint Activity Previous Fiscal Year Data 

FY 2011 
2006 2007 2008 2009 2010 

Number of Complaints Filed - 2 0 I I 2 
Number of Complainants - 2 0 I 1 2 
Renea! Filers - 0 0 0 0 0 

Complaints by Basis 
Comparative Data 

Previous Fiscal Year Data 
Note: Complaints can be filed alleging FY 2011 
multiple bases. The sum of the bases may 2006 2007 2008 2009 2010 
not equal total complaints filed, 

Race - 2 0 I I 2 
Color - 1 0 0 0 1 
Religion - 0 0 0 0 0 
Reprisal - 1 0 1 1 2 
Sex - 2 0 0 0 I 
National Origin - 0 0 0 0 2 
Equal Pay Act - 0 0 0 0 0 
Age - 1 0 0 0 2 
Disability - 1 0 0 0 0 
Genetic Information - 0 0 0 0 0 
Non-EEO - 0 0 0 0 0 

Complaints by Issue 
Comoarative Data 

Previous Fiscal Year Data 
Note: Complaints can be filed alleging FY 2011 
multiple issues. The sum of the issues 2006 2007 2008 2009 2010 
may not equal total complaints filed. 

Appointment/Hire - 1 0 0 0 0 
Assignment of Duties - 0 0 I 0 1 
Awards - 0 0 0 0 0 
Conversion to Full-time - 0 0 0 0 0 
Disci~linary Action 

Demotion - 0 0 0 0 0 
Reprimand - 0 0 0 0 1 
Removal - 0 0 0 0 0 
Suspension - 0 0 0 0 0 
Other - 0 0 I I 0 

Duty Hours - 0 0 0 0 I 
Evaluation APoraisal - I 0 0 0 0 
Examination/Test - 0 0 0 0 0 



Harassment 
Non-Sexual - 0 0 I I 2 
Sexual - 0 0 0 0 0 

Medical Examination - 0 0 0 0 0 
Pay (Including Overtime) - 0 0 0 0 0 
Promotion/Non-Selection - 0 0 1 0 0 
Reassi1mment 

Denied - 0 0 0 0 0 
Directed - 0 0 0 0 0 

Reasonable Accommodation - 1 0 0 0 0 
Reinstatement - 0 0 0 0 0 
Retirement - 0 0 0 0 0 
Termination - 0 0 0 0 I 
Terms/Conditions of 

0 0 0 I 2 
Employment -

Time and Attendance - 0 0 0 0 0 
Training - 0 0 0 0 0 
Other - 0 0 0 0 0 

Com arative Data 
Processing Time 

Complaints pending during 
fiscal year 

Average number of days 
28 78 13 in investigation stage 

Average number of days 
0 0 0 in final action stage 

Complaint pending during 
fiscal year where hearing was 
requested 

Average number of clays 
0 195 0 in investigation stage 

Average number of days 
0 190 0 in final action stage 

Complaint pending during 
fiscal year where hearing was 
not requested 

Average number of clays 
0 0 0 in investigation stage 

Average number of clays 
0 0 0 in final action stage 



Complaints Dismissed by 
Comuarative Data 

Previous Fiscal Year Data 
Agency 

2006 2007 2008 2009 2010 
FY 2011 

Total Complaints Dismissed - 0 0 0 0 0 by Agency 
Average days pending prior to - 0 0 0 0 0 dismissal 
Complaints Withdrawn by 

Complainants 

Total Complaints Withdrawn - 0 1 0 0 1 by Complainants 

Total Final Actions 
Com arative Data 

Finding FY 2011 
Discrimination 

# 
Total Number 
Findin s 
Without Hearing 
With Hearin 

Findings of 
Discrimination Comparative Data 

Rendered by Basis 

Note: Complaints can be filed 
Previous Fiscal Year Data alleging multiple bases. The FY 2011 

surtl of the bases may not 
equal total complaints and 
findings. 

# 
Total Number 
Findin s 

Race 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 0 0 0 0 
National Ori in 0 0 0 0 0 0 0 0 0 0 
Equal Pay Act 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 
Genetic 

0 0 0 0 0 0 0 0 0 0 
Information 

Non-EEO 0 0 0 0 0 0 0 0 0 0 

Findings After 
0 0 0 0 0 0 0 0 0 0 

Hearin 
Race 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 



Religion - - 0 0 0 0 0 0 0 0 0 0 
Reprisal - - 0 0 0 0 0 0 0 0 0 0 
Sex - - 0 0 0 0 0 0 0 0 0 0 
National Origin - - 0 0 0 0 0 0 0 0 0 0 
Equal Pay Act - - 0 0 0 0 0 0 0 0 0 0 
Age - - 0 0 0 0 0 0 0 0 0 0 
Disability - - 0 0 0 0 0 0 0 0 0 0 
Genetic 

0 0 0 0 0 0 0 0 0 0 
Information - -

Non-EEO - - 0 0 0 0 0 0 0 0 0 0 

Findings Without - - 0 0 0 0 0 0 0 0 0 0 Hearing 
Race - - 0 0 0 0 0 0 0 0 0 0 
Color - - 0 0 0 0 0 0 0 0 0 0 
Religion - - 0 0 0 0 0 0 0 0 0 0 
Reprisal - - 0 0 0 0 0 0 0 0 0 0 
Sex - - 0 0 0 0 0 0 0 0 0 0 
National Origin - - 0 0 0 0 0 0 0 0 0 0 
Equal Pay Act - - 0 0 0 0 0 0 0 0 0 0 
Age - - 0 0 0 0 0 0 0 0 0 0 
Disability - - 0 0 0 0 0 0 0 0 0 0 
Genetic 

0 0 0 0 0 0 0 0 0 0 
Information 

- -
Non-EEO - - 0 0 0 0 0 0 0 0 0 0 

Findings of 
Comparative Data 

Previous Fiscal Year Data 
Discrimination 2006 2007 2008 2009 2010 

FY 2011 
Rendered by Issue 

# 
Total Number 
Findin!!s 

- 0 

Appointment/Hire - - 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties - - 0 0 0 0 0 0 0 0 0 0 
Awards - - 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-

0 0 0 0 0 0 0 0 0 0 
time 

- -
Disciplinary Action - - 0 0 0 0 0 0 0 0 0 0 

Demotion - - 0 0 0 0 0 0 0 0 0 0 
Reprimand - - 0 0 0 0 0 0 0 0 0 0 
Suspension - - 0 0 0 0 0 0 0 0 0 0 
Removal - - 0 0 0 0 0 0 0 0 0 0 
Other - - 0 0 0 0 0 0 0 0 0 0 

Duty Hours - - 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal - - 0 0 0 0 0 0 0 0 0 0 
Examination/Test - - 0 0 0 0 0 0 0 0 0 0 
Harassment - - 0 0 0 0 0 0 0 0 0 0 

Non-Sexual - - 0 0 0 0 0 0 0 0 0 0 
Sexual - - 0 0 0 0 0 0 0 0 0 0 
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Medical Examination - - 0 0 0 0 0 0 0 0 0 0 
Pay (Including - - 0 0 0 0 0 0 0 0 0 0 
Overtime) 
Promotion/Non-

0 0 0 0 0 0 0 0 0 0 
Selection 

- -

Reassigrnnent - - 0 0 0 0 0 0 0 0 0 0 
Denied - - 0 0 0 0 0 0 0 0 0 0 
Directed - - 0 0 0 0 0 0 0 0 0 0 

Reasonable 
0 0 0 0 0 0 0 0 0 0 Accommodation - -

Reinstatement - - 0 0 0 0 0 0 0 0 0 0 
Retirement - - 0 0 0 0 0 0 0 0 0 0 
Termination - - 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of 

0 0 0 0 0 {) 0 0 0 0 
Emoloyrnent 

- -
Time and Attendance - - 0 0 0 0 0 0 0 0 0 0 
Training - - 0 0 0 0 0 0 0 0 0 0 
Other - - 0 0 0 0 0 0 0 0 0 0 

Findings After - - 0 0 0 0 0 0 0 0 0 0 He!lring 
Appointment/Hire - - 0 0 0 0 0 0 0 0 0 0 
Assionment of Duties - - 0 0 0 0 0 0 0 0 0 0 
Awards - - 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-

0 0 0 0 0 0 0 0 0 0 
time 

- -
Disciolinary Action - - 0 0 0 0 0 0 0 0 0 0 

Demotion - - 0 0 0 0 0 0 0 0 0 0 
Reprimand - - 0 0 0 0 0 0 0 0 0 0 
Suspension - - 0 0 0 0 0 0 0 0 0 0 
Removal - - 0 0 0 0 0 0 0 0 0 0 
Other - - 0 0 0 0 0 0 0 0 0 0 

Evaluation Appraisal - - 0 0 0 0 0 0 0 0 0 0 
Examination/Test - - 0 0 0 0 0 0 0 0 0 0 
Harassment - - 0 0 0 0 0 0 0 0 0 0 

Non-Sexual - - 0 0 0 0 0 0 0 0 0 0 
Sexual - - 0 0 0 0 0 0 0 0 0 0 

Medical Examination - - 0 0 0 0 0 0 0 0 0 0 
Pay (Including - - 0 0 0 0 0 0 0 0 0 0 
Overtime) 
Promotion/Non-

0 0 0 0 0 0 0 0 0 0 
Selection 

- -

Reassigrnnent - - 0 0 0 0 0 0 0 0 0 0 
Denied - - 0 0 0 0 0 0 0 0 0 0 
Directed - - 0 0 0 0 0 0 0 0 0 0 

Reasonable 
0 0 0 0 0 0 0 0 0 0 

Accommodation 
- -

Reinstatement - - 0 0 0 0 0 0 0 0 0 0 
Retirement - - 0 0 0 0 0 0 0 0 0 0 



Termination - - 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of 

0 0 0 0 0 0 0 0 0 0 
Employment - -
Time and Attendance - - 0 0 0 0 0 0 0 0 0 0 
Training - - 0 0 0 0 0 0 0 0 0 0 
Other - - 0 0 0 0 0 0 0 0 0 0 

Findings Without - - 0 0 0 0 0 0 0 0 0 0 
Hearin2 
Appointment/Hire - - 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties - - 0 0 0 0 0 0 0 0 0 0 
Awards - - 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-

0 0 0 0 0 0 0 0 0 0 
time 

- -
Disciplinary Action - - 0 0 0 0 0 0 0 0 0 0 

Demotion - - 0 0 0 0 0 0 0 0 0 0 
Renrimand - - 0 0 0 0 0 0 0 0 0 0 
Suspension - - 0 0 0 0 0 0 0 0 0 0 
Removal - - 0 0 0 0 0 0 0 0 0 0 
Other - - 0 0 0 0 0 0 0 0 0 0 

Duty Hours - - 0 0 0 0 0 0 0 0 0 0 
Evaluation Annraisal - - 0 0 0 0 0 0 0 0 0 0 
Examination/Test - - 0 0 0 0 0 0 0 0 0 0 
Harassment - - 0 0 0 0 0 0 0 0 0 0 

Non-Sexual - - 0 0 0 0 0 0 0 0 0 0 
Sexual - - 0 0 0 0 0 0 0 0 0 0 

Medical Examination - - 0 0 0 0 0 0 0 0 0 0 
Pay (Including - - 0 0 0 0 0 0 0 0 0 0 
Overtime) 
Promotion/Non-

0 0 0 0 0 0 0 0 0 0 
Selection 

- -
Reassignment - - 0 0 0 0 0 0 0 0 0 0 

Denied - - 0 0 0 0 0 0 0 0 0 0 
Directed - - 0 0 0 0 0 0 0 0 0 0 

Reasonable 
0 0 0 0 0 0 0 0 0 0 

Accommodation 
- -

Reinstatement - - 0 0 0 0 0 0 0 0 0 0 
Retirement - - 0 0 0 0 0 0 0 0 0 0 
Termination - - 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of 

0 0 0 0 0 0 0 0 0 0 
Employment 

- -
Time and Attendance - - 0 0 0 0 0 0 0 0 0 0 
Training - - 0 0 0 0 0 0 0 0 0 0 
Other - - 0 0 0 0 0 0 0 0 0 0 
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Pending Complaints Filed Comparative Data 
in Previous Fiscal Years by Previous Fiscal Year Data FY 2011 Status 2006 2007 2008 2009 2010 

Total complaints from - 2 l 2 2 2 
previous Fiscal Years 
Total Complainants - 2 1 2 2 2 
Number complaints pendin2 

Investigation - 2 0 1 1 2 
Hearing - 0 0 0 1 0 
Final Action - 0 0 0 0 0 
Appeal with EEOC 

0 1 1 0 0 Office of Federal Operations -

Comparative Data 
Complaint Investigations Previous Fiscal Year Data 

FY 2011 2006 2007 2008 2009 2010 
Pending Complaints Where 
Investigations Exceeds - - 1 0 1 0 
Required Time Frames 
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UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

WASHINGTON, D.C. :10555·0001 

The Honorable Jacqueline A. Berrien 
Chair, United States Equal Employment 

Opportunity Commission 
131 M Street, NE 
Washington, D.C. 20507 

Dear Mrs. Berrien: 

March 30, 20·12 

I am pleased to provide a copy of the U.S. Nuclear Regulatory Commission's Fiscal 

Year 2011 Annual Report on the Notification and Federal Employee Antidiscriminalion and 

Retaliation (No FEAR) Act of 2002. The report is submitted in accordance with the 

requirements of Section 203 of the No FEAR Act. My Commission colleagues and I remain 

committed to maintaining a model Equal Employment Opportunity program. 

Enclosure: 
As stated 

Sincerely, 

I ti :ZI d S- Ud~ ltOZ 

~IVH'.? ::!iii . .CJ 3'.ll.:UO 
Cl] 1\i:?.'.JJi:l 
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I. Executive Summary 

The U.S. Nuclear Regulatory Commission (NRC) provides its fiscal year (FY) 2011 annual 
report to Congress as required by Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Publ11c Law 107-174. 

The NRC's mission is to license and regulate the Nation's civilian u:se of byproduct, source, and 
special nuclear materials to ensure adequate protection of public hE~alth and safety, promote the 
common defense and security, and protect the environment. A five member Commission heads 
the NRC. The President designates one member as Chairman and official spokesperson. The 
Executive Director for Operations carries out the po/ides and decisions of the Commission. 
During FY 2011, the agency's workforce decreased by approximately 78 employees, and at the 
end of this period, the agency had 3,950 permanent employees. The agency's headquarters 
employees are located in several buildings in Montgomery County, MD. The NRC's 
Headquarters operations are in Rockville, MD, and its regional officE!S are located in King of 
Prussia, PA; Atlanta, GA; Lisle, IL; and Arlington, TX. The NRC's Tiechnical Training Center is 
located in Chattanooga, TN. The dispersal of staff requires the agency to be more attentive to 
providing employees proper notification of their rights pursuant to th1e No FEAR Act; the agency 
has been successful in this task. 

The Partnership for Public Service ranked the NRC second in the rankings for the Best Place to 
Work in the Federal Government, based on the results of the 2010 Federal Employee Viewpoint 
Survey. The NRC has also received accolades for its commitment to diversity from several 
national publications. 

The agency's informal and formal complaint activity increased in FY 2011 but remain relatively 
/ow given the NRC's size. Most of the complaints filed were under Title VII of the Civil Rights 
Act of 1964, as amended, and the Age Discrimination in Employment Act of 1967, as amended. 
Age, reprisal, and race discrimination were the most frequently filed bases; 
evaluations/appraisals, promotions/nonselections, harassment (non-sexual), and assignment of 
duties were the most common issues. During this pericid, the agency issued five final agency 
decisions. There were no findings of discrimination. 

During FY 2011, the agency had two equal emp/oymenll opportunity (EEO) lawsuits in Federal 
District Court. There were no reimbursements to the Judgment Fund. 

The agency's Office of Human Resources (HR) providei> an ancillary process for issues of 
harassment to be presented under the NRC's Policy for Preventing and Eliminating Harassing 
Conduct in the Workplace (NRC Anti-Harassment Policy). HR's efforts have been instrumental 
in encouraging early intervention to resolve workplace disputes. During FY 2011, 20 claims of 
harassment were filed under the NRC's Anti-Harassment Policy. No disciplinary actions were 
issued as a result. There were no cases filed in Federal District Court and no disciplinary 
actions issued in conjunction with the Whistleblower Protection Act \VVPA). 

Since the enactment of the No FEAR Act, the NRC has realized many positive changes in the 
workplace climate. Examples include the following: 

• continuing support for the No FEAR Act by the Commission and agency senior 
executives through policy statements and discusi;ion in key meetings 

·· 1-



• continuing support and promotion of the Comprehensive Diversity Management Plan, 
which includes goals and strategies to achieve a positive and discrimination-free work 
environment 

• biannual EEO briefings 

• implementation of a highly praised Web-based training course on the No FEAR Act 

• publication of a flowchart on the HR Web page depicting the process for reporting 
harassing conduct in the workplace 

• posting of Notices on Whistleblower Rights and Protections 1in all facilities as required for 
Office of Special Counsel 5 U.S.C. Section 2302(c) compliance and certification 

• implementation of training programs and briefings for managers and employees on the 
No FEAR Act, EEO, diversity management, the NRC Anti-Harassment Policy, the WPA, 
prohibited personnel practices, reasonable accommodation, and Alternative Dispute 
Resolution (ADR) 

• periodic EEO, affirmative employment, and dive,rsity management assessments to 
determine compliance with the Equal Employm1~nt Opportunity Commission's (EEOC's) 
standards for a model EEO program 

• continuing efforts to timely process EEO complaints and ensure that no backlog of cases 
occurs 

Additionally, the NRC is committed to raising awareness and promoting the agency's ADR 
program to resolve complaints at the earliest stage. 

II. Introduction 

The No FEAR Act requires Federal agencies to submit •annual reports to the Speaker of the 
House of Representatives, the President pro tempore of the Senate, the Committee on 
Governmental Affairs of the Senate, the Committee on Government Heform of the House of 
Representatives, each committee of Congress with jurisdiction relating to the agency, the 
Attorney General, the EEOC, and the Office of Personn1el Manageme,nt (OPM). The NRC is 
submitting this report to satisfy the No FEAR Act reporti11g requirement. 

Ill. Background 

On May 15, 2002, President George W. Bush signed into law the No FEAR Act, which became 
effective on October 1, 2003. The act requires each Federal agency to be accountable for 
violations of antidiscrimination and whistleblower protection laws and post on its Web site 
certain statistical data relating to Federal sector EEO complaints filed with the agency. 
Section 203 of the No FEAR Act requires that each FedEiral agency submit an annual report to 
Congress not later than 180 days after the end of each fiscal year. Agencies must report on the 
number of Federal District Court cases arising under eac:h of the respective areas of law 
specified in the act in which discrimination was alleged, the status or disposition of cases, the 
amount of money required to be reimbursed to the Judgment Fund, the number of employees 
disciplined, any policies implemented that are related to •appropriate disciplinary actions against 
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a Federal employee who discriminated against any individual or committed a prohibited 
personnel practice, and an analysis of the data collect,ed with respect to trends and causes. 

The NRC's Office of Small Business and Civil Rights (SBCR) is responsible for administering 
and ensuring agency compliance with Federal EEO laws, regulations, policies, and guidance 
that prohibit discrimination in the Federal workplace based on race, color, national origin, 
religion, gender, age, disability, genetic information, or reprisal. SBCR is also responsible for 
preparing the agency's annual No FEAR Act report. HR, the Office of the Inspector General 
(OIG), and the Office of the General Counsel (OGC) also play a role in the implementation of 
the No FEAR Act for NRC employees. 

IV. Data Posted for Fiscal Year 2011 

As required by the No FEAR Act, NRC timely posts and prominently displays a link to the No 
FEAR Act data on its public Web site (www.nrc.gov). The agency updates this information 
quarterly, not later than 30 calendar days after the end of each quarter. See Attachment 1 for 
details. 

Overall, the NRC's informal and formal complaint activity is relatively low. This outcome is 
attributable to a continual effort to maintain a positive work environment and the fact that some 
workplace disputes are resolved before aggrieved persons initiate the informal complaint 
process. The following sections provide more information on the informal and formal complaints 
filed against the agency: 

A. Fiscal Year 2011 Informal and Formal Complaint Activity 

35-r-~;::::::;~::::;-31~~~~--~~--~~--, 

30 +-----1 

25 +------< 

20 +-----l 

15 +-----l 

10 +-----l 

5 +---l 

O+----'---

INFORMAL FY 2011 

17 

FORMAL FY :Z011 

CFiled 

•Closed 

During FY 2011, a total of 33 new informal complaints were filed; three informal 
complaints were carried over from the previous fiscal year. Of the total informal 
complaints, 31 were closed during FY 2011. A tcital of 17 formal complaints were filed 
against the agency, and 12 complaints were closed. FY 2011 Informal and formal 
complaint activity increased from FY 2010, but remain relatively low given the agency's 
size. 

During FY 2011, there were two EEO investigations greater than 180 days. As of the 
end of FY 2011, there were six cases pending investigation. During FY 2011, the 
agency issued five final agency decisions; there were no findings of discrimination. In 
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FY 2011, the agency settled seven formal and ten informal cases; 13 cases were settled 
using ADR techniques including mediation and facilitated discussion. The NRC 
attributes the relatively low complaint activity to the use of proactive early intervention to 
resolve workplace disputes·, the agency's ADR program; and the provision of EEO and 
No FEAR Act training to NRC managers, supervisors, and E!mployees. The agency also 
emphasizes excellent customer service and responsiveness to issues. 

B. Bases and Issues 

The FY 2011 complaint data show that complainants identified age, reprisal, and race as 
the most frequently filed bases for complaints. Additionally, the data show that 
complainants identified evaluations/ appraisals, promotions/nonselections, harassment 
(non-sexual), and assignment of duties as the most common issues in the complaints 
filed. Several complaints identified multiple bases and issues. See Attachment 1 for 
details. 

V. Civil Cases-Reimbursement to the Judgment Fund 

Section 203( 1) of the No FEAR Act requires that agenc:ies include in the annual report the 
number of civil cases arising under the WPA and antidiscrimination laws, the status of such 
cases, and the amount of money reimbursed to the Judgment Fund. The Office of Personnel 
Management published final regulations on May 10, 2006, to carry out the agency 
reimbursement provisions of the No FEAR Act. These final regulations state that the Federal 
Management Service (FMS), U.S. Department of Treasury, will provide written notice to an 
agency's Chief Financial Officer within 15 business days after payment from the Judgment 
Fund. The agency is required to reimburse the JudgmEmt Fund within 45 business days after 
receiving the notice from FMS or must contact FMS to make arrangements in writing for 
reimbursement. 

During FY 2011, the agency had two equal employment opportunity {EEO) lawsuits in Federal 
District Court. At the end of FY 2011, one case before District Court was pending the agency's 
motion to dismiss (which was granted in early FY 2012) and the plaintiff then appealed to the 
Court of Appeals for the 4th Circuit. In the other case, the agency's motion to dismiss was 
granted by the District Court, and is now pending the plaintiff's amended complaint. There were 
no reimbursements to the Judgment Fund required in connection with these lawsuits. 

VI. Disciplinary Actions 

Section 203(a)(6) of the No FEAR Act requires that each agency include in its annual report a 
detailed description of the policy implemented by the ag1~ncy relating to disciplinary actions 
imposed against a Federal employee who discriminated against any individual in violation of any 
law cited under Section 201(a)(1) or (2), or committed another prohibited personnel practice that 
was revealed in the investigation of a complaint alleging a violation of any of the laws cited 
under Section 201 (a)(1) or (2). Further, the act requires that, with respect to each such law, the 
agency report on the number of employees who were disciplined in accordance with such policy 
and the specific nature of the disciplinary action taken. 

As indicated in the agency's prior No FEAR Act reports, l!he NRC's policy is to take appropriate 
disciplinary action against any employee who discriminates against an individual or engages in 
other prohibited personnel actions, including retaliation for lawful whistleblowing activities or for 
exercising an appeal, complaint, or grievance right. During FY 2011, 20 claims of harassment 
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were filed under the NRC Anti-Harassment Policy. No disciplinary actions were issued as a 
result. There were no cases filed in Federal District Court and no disciplinary actions issued in 
conjunction with the WPA. 

VII. Training Requirement for the No FEAR Act 

Section 202(c) of the No FEAR Act requires that agencies provide !raining about the Act to 
employees. To comply with this provision, on September 30, 2005, the agency implemented a 
Web-based training course on the No FEAR Act. The training explo3ins the rights and remedies 
available to NRC employees under antidiscrimination and whistleblower protection laws. The 
NRC's training was updated during FY 2010 and was rated by NRC employees as the agency's 
most effective online training. The training was also deemed "best in class" training by OPM. 
This new includes an introductory message from the NRC's Executive Director for Operations, 
interactive vignettes, and knowledge checks to reinforce learning. ;~pproximately 99 percent of 
employees had completed this refresher training course by February 29, 2012. New employees 
are required to complete the training within 90 calend~1r days of being hired by the agency. 

VIII. Trends, Analysis, and Practical Knowledge 

Section 203(7) of the No FEAR Act requires that agencies examine trends, causal analyses, 
practical knowledge gained through experience, and any actions planned or taken to improve 
the complaint or civil rights program of the agency. 

An analysis of complaints filed during FY 2011 compared to FY 201 O shows an increase in the 
number of informal and formal complaints filed against the agency. Complaint activity alleging 
age, disability, reprisal, and national origin discrimination increased over the past several years. 

The agency experienced a slight increase in processin1~ time for investigations and had two 
cases that exceeded the 180-day timeframe mandated by EEOC re~iulations. In FY 2011, the 
agency's average processing time for all complaints, including one amended complaint, was 
199 calendar days. 

The agency has made significant progress in developing standard operating procedures and 
internal controls to improve investigations. The agency has contractual arrangements to 
procure investigative services including an interagency agreement with the U.S. Postal Service. 
The NRC also has staff EEO investigators. The agency's civil rights staff has considerable 
experience in processing EEO complaints. This knowledge base contributes significantly to 
ongoing improvement in communication with complainants and managers; high quality EEO 
training for employees to prevent discrimination; genera1lly reduced processing time for 
investigations; effective training for collateral duty EEO counselors on the No FEAR Act, ADR, 
reasonable accommodation, and EEO case law; and effective dissemination of information on 
the ADR program. SBCR continues to maintain interactions with oth1~r Federal agencies and 
the Council of Federal EEO and Civil Rights Executives to gain knowledge and learn about best 
practices in civil rights. 

The NRC uses its ADR program to help resolve workplace EEO disputes. The NRC is 
committed to promoting ADR to eliminate actions that may give rise to EEO complaints and 
offered ADR to all parties in both the informal and formal complaint processes in FY 2011. The 
ADR coordinator meets with the agency official and employee separately to discuss the ADR 
process and the issues in dispute. The parties are encouraged to collectively discuss creative 
methods of dispute resolution. 
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The agency's ADR participation rate for the informal phase was 52 percent in FY 2011, a 
significant increase from 30 percent in FY 2010. For the formal phase, the participation rate 
was 17 percent in FY 2011 compared to 11 percent in FY 201 o. In an effort to increase the 
agency's overall ADR participation rate to meet or exceed the EEOG's goal of 50 percent, the 
agency is continuing to promote the program through the use of periodic ADR training and other 
interactive events with agency offices. For FY 2011, these activities included three 
informational exhibits/awareness training on ADR as well as the distribution of ADR descriptive 
brochures. The agency continues to support Federal progress in ADR through participation in 
the Federal Sharing Neutrals Program. NRG employees conduct mediations for other Federal 
agencies, and Sharing Neutrals Program mediators facilitate NRG mediation for EEO matters. 
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Equal Employment Opportunity Data 
Posted Pursuant to the 

No Fear Jtct 

Pursuant to Section 301 of the Notification and Feder,al Employee Anti-discrimination and 
Retaliation Act of 2002 (the No Fear Act), the NRC ha:; posted summary statistical data 
pertaining to complaints of employment discrimination filed by employees, former employees 
and applicants for employment under 29 CFR Part 16'14. The specific data posted is described 
in section 301(b) of the Act and 29 CFR 1614.704. 



NRC Discrimination Complaint Activity 
FY 2006 - FY 2011 

29 CFR § 1614.704(a). (c) 
29 CFR § 1614.705 Comparative Data 

Previous Fiscal Year Data 

Complaint Activity 2011 2010 2009 2008 2007 

Number of Complaints Filed in FY 1614.704(al 17 15 8 13 11 

Number of Comp!ainants 1614.704~b} 16 14 B 12 11 

Repeat Filers 1614.704{c) 1 1 0 1 2 

2006 

13 

13 

2 

29 CFR § 1614.704(dl 2:9 CFR § 1614 .. 705 Comparative Data 
Previous Fiscal Year Data 

Complaint by Basis 
2011 2010 2009 2008 2007 2006 

Race 6 5 5 6 5 8 

Color a 1 1 2 0 a 
Religion 1 1 1 0 0 0 

National Origin 5 5 1 2 1 4 

Sex (including complaint filed under Equal Pay 
Act) 4 2 0 3 4 4 

Disability 5 2 1 0 3 3 

Age 10 7 4 8 2 5 

Reprisal 9 7 5 5 4 5 

Other 0 0 0 0 0 0 



29 CFR § 1614.7041e} 29 CFR § 1614.705 Comparative Data 
Previous Fiscal Year Data 

Complaint by Issue 
2c111 2010 2009 2008 2007 2006 

AppointmenUHire 2 0 0 1 2 1 

Assignment of Duties 5 5 4 5 2 7 

Awards 4 1 1 2 2 6 

Conversion to Full-time 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 

Reprimand 1 0 1 1 0 0 

Suspension 0 1 0 1 0 0 

Removal 1 1 0 1 1 0 

Other 2 1 1 2 0 0 

Duty Hours 0 0 0 0 0 1 

Evaluation Appraisal 9 7 6 4 2 9 

Examination/Test 0 0 0 0 0 0 

Harassment 

Non-Sexual 7 2 6 6 4 9 

Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 

Pay (Including Overtime) 2 0 1 0 0 0 

Promotion/Non-Selection 5 5 1 10 6 6 

Reassignment 

Denied 0 0 0 0 0 0 

Directed 0 1 0 0 0 0 

Reasonable Accommodation 1 1 0 0 1 0 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 

Termination 1 0 0 1 1 0 

Terms/Conditions of Employment 2 3 1 0 0 0 

Time and Attendance I) 1 0 1 2 2 

Training 1 2 0 2 2 4 

Other 
,. 
,) 5 0 0 0 0 



29 CFR § 1614.704 (!l 

Processing Time • ... post the average length of time it takes to complete each FY 2011 
step of the process for every complaint that is pending during any time of the 
then fiscal year .. ." 

Number Average 
Days 

All complaints pending in Investigative State 1614.704(!)(1) 6 98 

All complaints pending in Final Agency Decision/Action Stage 0 0 

All complaints pending in which Hearing was not requested 1614.704(!)(2) 0 0 

Time in Investigation Stage 0 0 

Time to issue Final Agency Action 0 0 

All complaints pending in which a Hearing was requested 1614.704(!)(3) 6 405 

Time in Investigation Stage 0 0 

Time to issue Final Agency Action 0 0 

29CFR§1614.704(9) 29CFR§1614.705 Comparative Data 
Previous Fiscal Year Data 

Complaint Dismissed by Agency 2011 2010 20(19 2008 2007 2006 

Total Complaints Dismissed by Agency 1 2 5 0 3 1 

Average days pending prior to dismissal 0 31 282 0 110 86 

29 CFR § 1614.704fh) :!9 CFR § 1614.705 Comparative Data 
Previous Fiscal Year Data 

Complaint Withdrawn by Complainants 2011 2010 2009 2008 2007 2006 
Pursuant to 1614.107(al 

Total Complaints Withdrawn 0 0 0 0 1 4 

29 CFR § 1614.704(i) 29CFR§1614.705 Comparative Data 

Total Final Agency Actions Finding Discrimination 2011 2010 2009 2008 2007 2006 

# % # % # % # % # % # % 

Total Number Findings 1614.704(il(1) 0 0 0 0 0 0 

Without Hearing 1614.704(il(2l 0 0 0 0 0 0 

Wtth Hearing 1614.704(il(3) 0 0 0 0 0 0 

29 CFR § 1614.705 Comparative Data 



29CFR§1614.704(il Previous Fiscal Year Data 

Findings of Discrimination Rendered by Basis 2011 2010 2(109 2008 2007 2006 

# % # % # % # % # % # % 

Total Number Findings 1614. 704(j){1 l 0 0 0 0 0 0 .___ - - - -
Number of Finds Rendered Without Hearing 1614.704,j)(~l 0 0 0 0 0 0 

~ - - - -
Number of Finds Rendered After Hearing 1614.704UH3l 0 0 0 Q Q Q 

Race 0 Q Q Q 0 Q 

Color Q 0 Q 0 0 0 

Religion 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 

Sex (include Equal Pay Acl) Q Q Q Q Q Q 

Disability 0 0 0 0 0 0 

Age 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 



29 CFR § 1614.704/kl 29CFR§1614.705 Comparative Data 
Previous Fiscal Year Data 

Findings of Discrimination Rendered by Issue 
2011 2010 200!1 2008 2007 2006 

# % # % # % # % # % # % 

Total Number Findings 1614.704,k}(1l 0 0 0 0 0 0 - - ,__ -
Findings Without Hearing 1614.704(kl£2l 0 0 0 0 0 0 - - ,___ -
Findings After Hearing 1614.704,kl(JI 0 0 0 0 0 0 

Appointment/Hire 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 

Disciplinary Action 0 0 0 0 0 0 

Demo1ion 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 

Suspens'1on 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 

Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 

Examinationffest 0 0 0 0 0 0 

Harassment 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 

Pay (Including Overtime) 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 

Reassignment 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 

Training 
0 0 0 0 0 0 

Other 0 0 0 0 0 0 



29 CFR § 1614.704(1) 29 CFR § 1614.705 Comparative Data 
Previous Fiscal Year Data 

Complaints Pending From Previous Fiscal Years by 2011 2010 2009 2008 2007 2006 
Status 

Total complaints from previous Fiscal Years 
1614.704(1)(1) ') ,_ 0 0 2 2 2 

Total Complainants 1614. 704(1)(2) ., 
'· 0 0 2 2 2 

Number of all pending complaints from previous Fiscal Yeal's 1614.704(1)(3) 

Investigation Cl 0 0 0 0 1 

ROI issued, pending Complainant's action 0 0 0 0 0 0 

Hearing 6 0 0 0 1 0 

Final Agency Action 0 0 0 2 1 1 

Number of closed complaints pending 1614.704(klQJ 

Appeal with EEOC Office of Federal Operations 31 sj 5 4 2 1 

29CFR§1614.704(1) 29CFR§1614.705 Comparative Data 
Previous Fiscal Year Data 

Complaint Investigations 20111 2010 2009 2008 2007 2006 

Number Pending Completion of Investigation 6 0 0 6 2 5 

Pending Investigations Over Required Time Frames 2 0 0 0 0 2 



Identical letter sent to: 

The Honorable John Boehner 
Speaker of the United States 

House of Representatives 
Washington, D.C. 20515 

The Honorable Joseph I. Lieberman 
Chairman, Committee on Homeland 

Security and Governmental Affairs 
United States Senate 
Washington, D.C. 20510 
cc: Senator Susan Collins 

The Honorable Fred Upton 
Chairman, Committee on Energy 

and Commerce 
United States House of Representatives 
Washington, D.C. 20515 
cc: Representative Henry Waxman 

The Honorable John Berry 
Director, United States Office 

of Personnel Management 
Theodore Roosevelt Building 
1900 E Street NW, Room 5A09 
Washington, D.C. 20415 

The Honorable Daniel K. Inouye 
Chairman, Committee on Appropriations 
United States Senate 
Washington, D.C. 20510 
cc: Senator Thad Cochran 

The Honorable Harold Rogers 
Chairman, Committee on Appropriations 
United States House of Representatives 
Washington, D.C. 20515 
cc: Representative Norman Dicks 

The Honorable Darrell Issa 
Chairman, Committee on Oversight 

and Government Reform 
United States House of Representatives 
Washington, D.C. 20515 
cc: Representative Elijah Cummings 



The Honorable Barbara L Boxer 
Chairman, Committee on Environment 

and Public Works 
United States Senate 
Washington, D.C. 20510 
cc: Senator James M. lnhofe 

The Honorable Jacqueline A. Berrien 
Chair, United States Equal Employment 

Opportunity Commission 
131 M Street, NE 
Washington, D.C. 20507 

The Honorable Eric H. Holder, Jr. 
Attorney General 
United States Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, D.C. 20530 

The Honorable Joseph R. Biden, Jr. 
President of the Senate 
Washington, D.C. 20510 
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The Honorable Jacqueline A. Berrien 
Chair, United States Equal Employment 

Opportunity Commission 'PR 0 5 Z012. 
131 M Street, NE t\ 

Washington, D.C. 20507 



 



PERSONNEL AND 
READIN~SS 

UNDER SECRETARY OF DEFENSE 
4000 DEFENSE PENTAGON 

WASHINGTON, D.C. 20301-4000 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Chairwoman Berrien: 

Enclosed please find a compilation of Fiscal Year 2012 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

If you have any questiom. about this submission or require more information, please 
contact Mr. James Love at 703-571-9331 or atjames.love@osd.mil. 

Enclosure: 
As stated 

Sincerely, 

Clarence A. Johnson 
Director 
Office of Diversity Management and 

Equal Opportunity 

I'. ''. ,-, - , , 

<.I ·( ' '' I 

.- 1·-; '.,/·_-, 

mailto:james.love@osd.mU


Department of Defense 

Office of Diven;ity Management and Equal Opportunity 

4000 ])efense Pentagon, Room 5D641 

\Vashington, DC 20301-4000 

Fiscal Year 2011 

Report to Congress 

Notification and :Federal Employee Antidiscrimination and 

Retaliation Ac:t of 2002 (No FEAR Act), P.L. 107-174 



INDEX OF DoD COMPONENT FYll NO FEAR REPORTS 

Component: 

• Army & Air Force Exchange Service (AAFES) 
• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DF AS) 
• Defense Human Resources Activity (DHRA) 
• Dt::fense Intelligence Agency (DIA) 
• Dt::fense Information Systems Agency (DISA) 
• Defense Logistics Ag1!ncy (DLA) 
• De:fense Media Activity (DMA) 
• Department of Defense Education Activity (DoDEA) 
• Department of Defense Inspector General (DoDIG) 
• Defense Security Service (DSS) 
• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
• Missile Defense Agency (MDA) 
• National Geospatial-Intelligence Agency (NGA) 
• National Security Agency (NSA) 
• TRJCARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services Lniversity of the Health Sciences (USUHS) 
• Washington Headqua1ters Services (WHS) 

DIrobin
Highlight



UNCLASSlflED 

National Security Agency 
FY11 Federal Agency Anf'.lual 

Notification and Federal Employee 
Antidiscrimination and Retaliation 

(NO FEAR) Act Report 

FA IRNESS• INCLUSION• RESPECT 

UNCLASSIFIED 



UNCLASSIFII:D 

National Security Agency 
FY11 Annual 

NO FEAR Report 

UNCLAS IFJ ED 



U NC LASS I F!ED 

National Security Agency 
FY 11 Notification and Federal Employee Antidiscrimination and 

Retaliation Acl (NO FEAR) Report 

Summary 

1. (U) The number of cases arising under each of the respective provisions of the No 
FEAR Act covered by paragraphs (1) and (2) of section 302(a). 
No cases were pending or resolved which were fil ed pursuant to the WhistJeblower 
Protection Laws. No cases were pending or resolved that a lleged violations of the 
Federal Antidiscrimination Laws. 

2. (U) The status or disposition of the cases described in paragraph 1. 
NIA 

3. (U) The amount of money required to be reimbursed by such Agency under section 
302(a)(2)(iii). 
None 

4. (U) The number of employees disciplined as defined in § 724.J 02 subpart A of the 
No FEAR Act. 
I (one): 

• Sexual Harassment - Letter of Counseling issued to an employee for repeated use of 
inappropriate language and behavior of a sexual nature in the workplace. 

5. (U) The final year-end data posted pursuant to subpart G of 29 C.F.R. § 1614. 
See attached Fiscal Year (FY) 2011 NO FEAR Act Report, Tab A. 

6. (U) A detailed description of the Agency ' s policy for taking disciplinary action 
against Federal employees for conduct that is inconsistent with Federal 
Antidiscrimination Laws and Whistleblower Protection Laws or for conduct that 
constitutes another prohibited personnel practice revealed in connection with 
Agency investigations or alleged violations of these Laws. 
See attached excerpt from NSA/CSS Personnel Management Manual Chapter 366 -
Personal Conduct, Tab B. 

7. (U) An analysis of information provided in paragraphs (1) through (6) (in 
conjunction with data provided to the Equal Employment Opportunity Commission 
in compliance with 29 C.F.R. §1614) including: 

a. An examination of trends; 
b. Causal analysis; 
c. Practical knowledge gained through experience; and 
d. Any actions planned or taken to improve complaint or civil rights programs 

of the Agen'-'Y· 
See attached analysis, Tab C. 

UNCLASSIFIED 



UNCLASSIFIED 

8. (U) Any adjustment needed to or made to the budget of the Agency to comply with 
its Judgment Fund reimbursement obligation(s) incurred under§ 724. 
NIA 

9. (U) The Agency's written plan denloped under § 724.203(a) to train its employees. 
See attached 20 12 NO FEAR Agency Training Plan, Tab 0 . 

10. (U) No FEAR Training Documentation 
See Tab E. · 

11. (U) NO FEAR Brochure. 
See Tab F. 

12. (U) Sample Agency-wide communications regarding the NO FEAR campaign. 
See Tab G. 
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NSA Equal Employment Opportunity (EEO) Complaints Data 

Posted Pursuant to the No Fear Act 

FY2011 
[. Compla ints of Discrimination Filed 

Number of Complaints Filed 32 

Number of Individuals Filing Complaints 19 

Numbt;r of Individuals Filing Two or More Complaints 4 

II. Bases of Complaints Filed 

Race 11 

Color 8 

Religion 0 

Reprisal 26 

Sex 11 

I . Equal Pay Act 0 

2. Pregnancy Discrimination Act 0 

National Origin 0 

Age 10 

Disability 16 

Genetic lnfonnation 0 

Non-EEO (sexual orientation) 0 

(status as a parent) 1 

III. Issues of Complaints Filed 

Appointment/Hire I 

Assignment of Duties 8 

Awards 8 

Evaluation/ Appraisal 8 

Harassment (Sexual) 0 
- --- .. - . - .. -- -. -. - .... -.... .. - ... - -.. . . .. .. .. . . -...... -... ..... ......... -............ .. ............... .. ...... ... -- -·--· ·-·-·· 

(Non-Sexual) 28 
Duty Hours 4 

Promotion/Non-selection 13 

Reassignment (Denied) 4 
.. ------ - -- .. -- ..... --- ...... ------- --------- --- -------- -------- --- --------- --- ----- ---------- ----- --- ---- --------- -

(Directed) 0 

Training 2 

Tenns and Conditions of Employment 9 

Time and Attendance 3 

Disciplinary Action/Reprimand 7 

Reasonable Accommodation 6 

Pay including Overtime I 

Termination 4 



IV. Average Complaints Processing Time to Completion (lo Days) 

All Investigations . .. -.. ..... .. . .. . . - ...... -- - - .. -..... . --... --. ... . . - . . ... 
__ _ J ... ~e~ri n!? Not Requested 315. 14 

-- ---- - .. .. ........... --..... . . . ... -- . -- ---· · --- ---· 
2. Hearing Requested 11 51 

Final Actions by Agency 
. -- . - -- --- --- --- --- -- · - --- - -

I. Processing Time Without a Hearing/FAD 60 
· --- ·· -- --- - --- - ...... -·-· . -. --. -.... -........ --· --- .. ----- . --- --. -----

2. Processing Time With a Hearing/Final Order 11 78 

V. Dismissals 

Number of Dismissals 3 

Average Days Pending At the Time of Dismissal 169 

VI. Withdrawals 

Number of Complaints Withdrawn by Complainants 3 

VU. Findings of Discrimination 

Findings Rendered with a Hearing 

Number of Findings I 

Findings Rendered without a Hearing 

Nwnber of Findings 0 

Percentage of Findings 0 

Issues of Findings of Discrimination 

Number of Issues l 

Percentage of Issues 100% 

Number of issues Involving a Hearing 0 

Percentage of Issues Involving a Hearing 0 

Bases of Findings of Discrimination 

Number of Bases I 
Percentage of Bases 100% 
Number of Bases Involving a Hearing 1 
Percentage of Bases Involving a Hearing 100% 

VIII. Pending Complaints Carried Over From Previous FYs 

_<;_?~~J?!~.i~~~-~P-~~-'.\~r_ ~~~$t~. oX Tim_e. q~~i~~ r~P.?:!~1:1~ .'X e~ . 77 ............ .. ..... - ... .. .. - ... - . --------

.... __ .. ... -~ : . ~-~~~~-~ ~~ ~1:1~~ ~-i~~~l-~ -~~!!n_~ --~~~~~- ~~~P.l~!~!~ _. _ 55 ...... .. ............ .... ... .. . .. ............. .. .. .. .. 
2. Number of These Complaints Currently Pending 45 

Status of These Cases: 

l_._ 1!~~-~~~~~-a~i.?~ .... _ 24 . ........ .. .. -................................... .. ...... --................. -.. ... .. -.. -- .. --·· ·- -·--·- ····· 
~-- _ f.~~~l. f\~~~c_y ~~-tio~. 3 .. .. . ... . ... . .... ....... -.......... .. ....................... -.......... -.... .. .......... -. -.. -. . .. .. ..... .. ... . ......... 

~·--~-~~!n_~ 18 . . . ----- ~ . .............................. .. .... .. -............. -- .... -... -.. -.. -.. - .......... -.... --.. ---------.. ---- --- -- ---- .. -
4. Appeal 0 

IX. Complaints Pending Any Length of Time This Fiscal Year Not 14 
Investigated Within 180 Days (plus any authorized extensions) 
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(U) Per onal Conduct Policy 

(U) The following eA.cerpts are from C hapter 366 of the Agency's Personnel 
Management Manual. 

(U) The Agency ma) take disciplinary action against employees whose conduct is 
inconsistenl with Federal anti-discrimination and Whistleblower protection la\\S or for 
conduct that constitutes another prohibited personnel practice revealed in connection with 
Agency investigations or alleged violations of these laws. lhe excerpt set fonh belO\\ 
contains information concerning the personnel, security, and ethics standards for Agency 
employees. It provides general principles for employee conduct and speci fic standards. 
This section includes standards that may have both security and employabi lity 
implications and as such, could be subject to both a security and administrative action. 
The infonnation denotes Agency expectations related to each standard. It concludes with 
an explanation of how to determine appropriate administrntive actions for violations of 
these standards. An Appendix is included "ith recommended penalties for violations. 
The chapter applies to all civilian Agency employees paid from appropriated or non
appropriatt:d funds. including Special Government Employees (experts and consultants). 
All Agency employees must be familiar with and adhere to the personnel, security. and 
ethics standards set forth in this chapter. 

(U) Section 2, Personnel and Security Standards, 2-1. Work Environment 

(U) This section includes standards that may have both security and employability 
implications and as such, could be subject to both a security and administrative action. 

(U) Ernplo}ees will not engage in any conduct that creates a hostile work environment 
and/or interferes with an individual's work performance. 

A. (U) Harassment/lntimidation - Employees will not use actions or words that 
denigrate or show hostility Loward an individual fo r any reason, but especially 
because of race, color, religion, gender, national origin, age, or disability. 
Likewise, employees will not use abusive or offensive language, gestures, or other 
conduct (e.g. display of offensive writings, objects or pictures) directed against 
other employees that could affect the individual's work performance or impact the 
work environment. 

B. (U) Sexual Harassment - Employees will not: l ) make sexual advances or engage 
in physical conduct of a sexual nature (whether welcome or not) in the workplace; 
2) make unwelcome sexual advances, requests for sexual favors, or other 
unwelcome verbal or physical conduct of a sexual nature. explicitly or implicitly, 
as a term or condition of an individual's employment or the basis for an 
employment decision such as promotion or job assignment; or 3) engage in 
conduct that interferes with work performance or creates an intimidating, hostile, 
or offensive ""\orking environment. including sexual teasing (repeated offensive or 
um\elcome comments. advances, propositions. remarks. gestures. touching. or 
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questions of a sexual nature); degrading ''ords used to descri be an indi\ idual; and 
the displa} in the workplace of sexually offensive writings. objects or pictures. 
includi ng the use of software or computers for such display. 

C. (U) Rt:prisal - Employees will not take, direct others to take. recommend. or 
approve any personnel actions that adver ely affect the employment opportunities 
of individuals who engage(d) or participate(d) in protected activities (e.g. EEO. 
JG complaints or grievances) based on the indh idual's participation in that 
activity. 

D. (U) Discrimination - Employees wi ll not take actions that violate Equal 
Employment Opportunity laws. rt:gulations, and guidelines within the workplace. 
Employees are prohibited from denying any employee, or applicant for 
employment. an employment opportunity or benefit because of race. color. 
religion, gender, national origin, age, disability or partic ipation in a protected 
EEO activity. 

l:.. Violence, Threatening Behavior, OR Creating a Disturbance - Employees wilJ no1 
make threats. create a disturbance. engage in threatening behavior or perform acts 
of violence against Agency persons. activities, or property. This behavior includes 
physical or verbal aggression, other threatening communications (e.g. writing or 
gestures), menacing conduct and disorderly or unusual behavior that disrupts the 
workplace. 

F. Responding To Official Inquiries - Employees are required to provide oral/written 
statements or lo testify in properly authorized administrative inquiries or 
investigations regarding mallers of official interest when directed to do so by 
responsible officials of the AgenC) . Likewise, employees must f umish 
information (including documents). freely and honesty, whether it is favorable or 
unfavorable. 

0 . False Statements - Employees will not knowingly make or present a false or 
fraudulent statement or claim; enter into an agreement or conspiracy to defraud 
the Government by obtaining or aiding in the payment or allowance of a false or 
fraudulent claim; or, knowingly and will fully fa lsify or conceal a material fact by 
a trick, scheme. or device. 

H. Insubordination - Employees will respect Agency rules, regulations, and 
supervisor) authority and comply with authoritative instructions from supervisors 
and/or individuals in leadership positions (to include carrying out work 
assignments in a timely mam1er). 

l. Destroying Records - Employees wi ll not knowingly. willfully. or unlawfully 
conceal , mutilate, falsify , or destroy any Government document or record 
regardless of physical fonn or characteristics. 
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(U) Section 4, Administrative Actions 

(U) Any violations of the standards addressed or incorporated by reference into th is 
chapter arc subject lO administrative or security action in addition to any civil or criminal 
penalties provided by law. ln some cases. however, it may be more appropriate for a 
supervisor to investigate or take a performance based action or for se eral minor 
violations to occur before fonnal administrath e action is begun. In such situations. 
supervisors should consider providing closer supervision, on-the-job trai ning, counseling. 
mediation, warnings. or verbal reprimands, before taking formal administrative action 
which includes •.uitten reprimands, reductions in grade. suspensions, and remo,als. 

Jn each case, detennination of the recommended administrative action wi ll take into 
consideration mitigating or aggravating circumstances. The action imposed should be fair 
and equitable, and fulfi ll its remedial purpose of disciplining the emplO) ee and correcting 
the problem behavior. Jn assessing the appropriate administrative action, other factors to 
consider include: 

• Any past disciplinar) record, especially the repetition of the same offenses: 

• The nature and seriousness of the ofTense and its relation to the employee's duties. 
position, responsibilities, job level, and type of employment, including whether 
the offense was intentional , technical or inadvertent; was committed maliciously, 
for gain, or was frequently repeated; 

• The employee's past work record which includes the length of service. 
perfonmmce. dependability, and abi lity to get along with fellow employees; 

• Any mitigating circumstances surrounding the offense, including personal 
problems, job tensions. personality problems. mental impairment, harassment, or 
bad faith or provocation on the part of others; 

~ The employee's job level and type of employment, including supervisory or 
fiduciary role, contacts with the public, and prominence of the position; 

• The effect of the offense upon the employee's ability to perfonn at a satisfactory 
level and its effect upon supervi sors' confidence in the employee's ability to 
perform assigned duties: 

• Consistency of the penalty with those imposed upon other employees for the same 
or similar offenses; 

• Consistency of the penalty with law, regulation or the Agency's published Table 
of Penalties: 

• The notoriety of the offense or its impact upon the reputation of the Agency; 

• The clarity with which the employee was on notice of any rules that were violated 
in committing the offense, or had been \\amed about the conduct in question; 
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• I he potential for the employee's rehabilitation: and 

• I he adequac)' and effectiveness of alternati\e sanctions to deter such conduct in 
the future by the employee or others. 

(U) Chapter 366, Appendix, Recommended Range of Penalties for Stated Offenses; 

(U) Section 2-1 Work Environment 

(U) The range of penalties listed in this table is pro' ided as a guide. Greater or lesser 
penalties than those li sted in the table are possible, except where minimum penalties are 
established by law. The table is not meant to be an exhaustive listing of all ofienses for 
which action may be taken. The folio-wing are suggested penalties and should be applied 
after consuJting Section 4 of this Chapter for further information. Dctennination of the 
administrative action to be taken or recommended in each case must include 
consideration for mitigating or aggravating circumstances. Further, these arc 
administrative penalties which may be taken in addition to any penalty of law governing 
the same or like offense. 

(U) Hostile/Unsafe Environment: 

(U) Engaging in or alto~ ing conduct that interferes with work or creates an intimidating, 
unsafe, hostile or offensive work environment or interfere with -work perfonnance. 

• l ST OFFENSE - - 5-30 day suspension 
• 2ND OFFENSE - - 30 day suspension to removal 
• 3RD OFFENSE - - Removal 

(U) Harassment/Intimidation: 

a. {U) Use of actions or words that denigrate or show hosti lity toward an individual 
for any reason, but especially because of race, color, religion, gender, national 
origin, age, or disabi lity: 

• I ST OPFENSE - - Letter of Reprimand to removal 
• 2ND OFFENSE - - 30 day suspension to removal 
• 3RD OFFcNSE - - Removal 

b. (U) Use of abusive, offensive, unprofessional language. gestures. or conduct: 

• I T OFFENSE - - Letter of Reprimand to 30 day suspension 
• 2ND OFFENSE - - 5 day suspension to removal 
• 3RD OFFENSE- - Removal 
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(U) Sexual Hantssment: 

a. (U) Unwelcome sexual advances. requests for sexual favors, or other verbal or 
physica l conduct of a sexual nature when submission to such conduct is made 
either explicitly or implicitly a term or condition of employment or the basis of an 
employment decision: 

• I ST OFFENSE - - Letter of Reprimand to removal 
• 2ND OH E SE - - 30 da} suspension to removal 
• 3RD OFFENSE - - Removal 

b. (U} Actual or attempted sexual assault 

• I ST OFFENSE - - Removal 

c. (U) Inappropriate or unwelcome touching or other physical contact: 

• I T OFFENSE - - l 0 day suspension to removaJ 
• 2ND OFFENSE - - 30 day suspension to removal 
• 3RD OFFENSE - - Removal 

d. (U) Inappropriate and/or unwelcome teasing, jokes, actions, gestures, display of 
visual material of a sexual nature or remarks of a sexual nature: 

• I S I OH ENSE - - Letter of Reprimand to 30 day suspension 
• 2ND OFFENSE - - 5 day suspension to removal 
• 3RD OFFENSE- - Removal 

(U) Reprisal -- Any action taken against an employee for providing information to the 
OlG. EEO or the Associate Directorate for Security Services investigators, or testifying 
in an official proceeding: 

• IS r OFFENSE - - 10 day suspension to removal 
• 2ND OFFENSE - - Removal 

(U) Discrimination -- Acting or failing to act on an official mailer (including a personnel 
action) in a manner which improperly takes into consideration an individual's race, color. 
religion, national origin, gender, age, or disability: 

• I ST OFFENSE - - Letter of Reprimand to removal 
• 2ND OFFENSE - - I 0 day suspension to removal 
• 3RD OFFENSE - - Removal 

(U) Violence. Threatening Behavior. or Creating a Disturbance 
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a. 1.7,ngaging in threatt!ning or menacing behavior. 

• I ' I OFFENSE - - 10 day suspension to removal 
• 2ND OFFENSE - - Removal 

b. l:.ngaging in an act of violence. 

• IS r OFFENSE - - 30 da} suspension to remo' al 
• 2NO OFFE SE - - Removal 

c. Engaging in disorderly or unusual behavior, creating a disturbance or disrupting 
che work environment. 

• I ST OFFENSE - - Letter of Reprimand to 10 day suspension 
• 2ND OFFENSE - - 1-20 day suspension 
• 3RD OrfENSE - - I 0 day suspension to removal 

(U) Responding to Official Inquiries 

a. (U) Misrepresentation, falsification, concealment, exaggeration or wi thholding of 
material facts or documents in connection with an official administrative 
procl!eding (including investigations). 

• 1 ST OFFENSE - - Letter of Reprimand lo removal 
• 2ND OFFENSc - - 5 day suspension to removal 
• 3RO OFFENSE - - Removal 

b. (U) Refusal to testify or cooperate with Agency officials or representatives of 
other Government Agencies in official administrative proceedings or inquiries. 

• I ST OFFENSE - - 1 day suspension to removal 
• 2NO OFFENSE - - 10 day suspension to removal 
• 3RD OFFENSE - - Removal 

(U) False Statements 

a. (U) Falsifying attendance record. (Making a false entry for oneself or another 
employee.) 

• I ST OFFENSE - - Letter of Reprimand to 14 day suspension 
• 2ND OFFENSE - - I 0 day suspension to removal 
• 3RO OFFENSE - - Removal 

b. (U) Fafse statements (verbal or written), misrepresentations, or fraud on official 
records submitted to the Agency. 

• T OFFENSE - - Letrer of Reprimand to removal 
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• 2ND OFFE SE - - 5 da)' suspension to removal 
• 3RD OFFENSE - - Rcmo\al 

c. (U) rravcl voucher fraud . (Willfully making false entries and/or wi ll fully 
suhmilling incorrect infom1ation. 

• I ·1 OFFE:.NSE - - 7 day suspension to remo\Jal 
• 2ND Or FE SI:. - - 15 da)' suspension to removal 
• 3RD OFFEN E - - Remo\Jal 

(U) Insubordination 

a. (U) Failure to comply with ru les, regulations. written procedures, or proper 
supervisory instructions. 

• I ST OFFENSE - - Letter of Reprimand to 5 day suspension 
• 2ND OFFE SE - - 1-20 day suspension 
• 3RD OFFENSE- - 14 day suspension to removal 

b. (U) Delay in carrying out or failure to carry out instructions in a reasonable time. 

• 1 ST OFFENSE - - Letter of Reprimand 
• 2ND OFFENSE - - I - 7 day suspension 
• 3RD OFFENSE - - 8 day suspension to removal 

(U) Concealing. removing, altering, or destroying Government records. 

• I 1 OFFENSE - - I day suspension to removal 
• 2ND OFFENSE - - 5 day suspension to removal 
• 3RD OFFENSE - - Removal 
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A. and B. Trend and Causal Analvses for FYI 1 Formal EEO Complaints 

(U) The purpose of this analysis is to provide infom1ation about the demographics of 
those who file equal employment opportunity (EEO) complaints, how often they file 
complaints, the bases and issues. and type of relief they receive. The short answers are: 
employees of every race/ethnicity and of both sexes file complaints; most employees are 
not repeat complainants; bases and issues vary, but a few are particularly prominent, and 
the majority of complai nants receive no relief. More detailed analyses, which largely 
focus on complaints from FY 11 and complaints from the last five years, are below. 

(U) The number of complaints filed in FY l J, 32, was s lightly above the NSA's ten-year 
average of 30 per year. Oscillating years of more complaints followed by years of fewer 
complaints has been the recent standard at NSA. See Chari 1. 

CHART/ : COMPLAINTS BY YF.AR 
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Complainants 

(U) Complaints were filed by a var iety of individuals. In FY 11 , Women comprised 
73. 7% of complainants while Men constituted the remaining 26.3% t. Whites comprised 
52.6% of complainants while Minorities constituted 42. l % of the complainartts2

• Table l 
(on the fo llowing page) shows the percentage of complainants and the percentage of the 
workforce by race/ethnicity and sex. lt appears that people of all race/ethnicities and both 
sexes feel able to use the EEO process. 

1 Complainants were counted only once, regardless of the number of complaints filed by an individual in 
FY I 1. 
2 Race/ethnicity was unavailable for one complainant no longer employed by NSA. 
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TABLE/ : COMPLAINANTS AND WORKFORCE BY RACEIETHNJCID' & SEX 

FYll l FY07-FY I I FYIJ NSA 
ComplainantsJ Complainaots4 Workforce 

Meo 26.3% 42.4% 59.5% -
Women 73.7% 57.6% 40.5% - -
Whites 52.6% 53.4% 80.6% --
Blacks 21. 1% 28.0% 9.7% ,_ 
H ispanics 5.3% 5. 1% 3.7% -
Asians/Native 
Hawaiians/Other Pacific 5.3% 1.7% 3.3% 
Islanders + -
America n 

10.5% 3.4% 0.5% lndiaos/Alaska Natives -
People of Two or More 

0.0% 3.4% 2. 1% Races - -
Unknown 5.3% 5. 1% 0.0% 

(U) Nothing precludes employees from filing multiple complaints during a fi scal year. A 
single complaint can also contain multiple issues and bases of discrimination, which is 
the nom1. In FY 11 , 19 different employees filed 32 complaints. Over the past five years, 
118 different employees filed 16 l complaints; 22 employees returned to file an additional 
complaint in that time period. Of those, four employees fi led fi ve or more complaints 
each. 

(U) In FY 11 the average complaint alleged 
2.59 bases and 3.47 issues. The number of issues 
in FYI I was well above NSA's five-year average. 
See Table 2. 

(U) Of complainants who filed in FYI I, 2 l . I% had 

TABLE 2: AVERAGE NUMBER OF BASES 
AND ISSUES PER COMPLAINT 

Bases Issues 

FY1l 2.59 3.47 

FY07- l l 2.58 2.10 

left the Agency by the end of the fiscal rear. Of complainants who filed since FY07, 
19. l % are no longer employed by NSA . 

3 Complainants were counted only once, regardless of the number of complainls filed by an individual in 
FYI I. 
4 Race/ethnicity was unavailable for six complainants no longer employed by NSA. Complainanl~ were 
counted only once, regardless of the number of complaints filed by an individual in FY07-l I. 
sNumbers exclude non-NSA complainants. 
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Bases and Issues 

Bases 
(U) The most common bases in FYI I were reprisal, disability, sex, race, and age. An 
analysis of the past five years of bases shows a similar trend. The predominant basis 
li sted by complainants over the past five years is reprisal. Table 3 shows the percentage 
of complaints both over the last five years and for FY 11 which contained each statutory 
basis of discrimination. Although the most common bases have remained 
relatively consistent. there are several trends worth TABLE 3: PERCENTAGE OF 

COMPLAINTS LISTING EACH BASIS examining. 

(U) In PYl 1, females filed more sex-based complaints 
than males (nine compared to two), which is consistent 
over the last five years where women filed 74.3% of sex
based discrimination complaints. 

(U) In FY 11 , there were 16 disability claims, constituting 
half of all claims filed in FY 11 and an increase of three 
claims from F Yl 0. Over the past 5 years, 67.3% of 
disability based complaints have been filed regarding a 
physical disability, with mental disabilities comprising 
the other 32.7%. 

Reprisal 

Disabilit) 

Sex 

Race 

All.e 

Color 

National Or 

Religion 

GINA 

FY07-J I FYll 

56 81 

31 50 

44 34 

42 34 

48 31 

21 25 

8 0 

4 0 

2 0 

(U) Allegations of discrimination filed by Blacks account for 89.6% of the race based 
complaints since FY07 and 90.9% of the race complaints in FY 11 . At the close of FY 11 , 
Black non-Hispanics constituted 9.7% of the NSA workforce. At least one race based 
complaint came from each racial group in the past five years. Whites have filed 6.0% of 
race based discrimination complaints, American Lndians/Alaska Natives 3.0%, and 
Asians 1.5%. EEOC classifies Hispanic under the national origin category. Hispanics 
have filed fi ve of the 13 national origin complaints; the other eight fall under the category 
"other" national origins. There were no complaints alleged discrimination based on 
genetic information in FY 11 . 

(U) The Office of Discrimination Complaints also processes complaints alleging bases 
protected by Executive Order (i.e. , status as a parent, sexual orientation). NSA had one 
complaint based on status as a parent in FY 11 . NSA had one complaint based on sexual 
orientation in FY08. 

Issues 
(U) The most common issues in FY 11 were harassment, reasonable accommodation, 
di scipline, and non-promotion/non-selection. While a complaint can contain more than 
one issue, 62.5% of the complaints over the last five years contained a non-sexual 
harassment issue and 29.8% of all the issues raised in all the complaints over the past five 
years were non-sexual harassment claims. Other five year trends include non
promotion/non-selection as an issue in 49.4% of complaints, 30.0% raised a perfonnance 
evaluation issue, 10.6% had a reassignment issue, and 20.0% had a disciplinary issue. In 
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FY 11 there were 28 non-sexual harassment issues. above the fi ve-year average of20 non
sexual harassment claims. Overall, 74. 7% of all the issues in a ll the complaints within the 
past five years were contained within these top five categories. 

Claims 
(U) The most common claims (basis and issue pairings) in fY t l included cen claims 
pairing reprisal and harassment, ten claims pairing disability harassment, and fi ve claims 
pairing reasonable accommodation and harassment. 

Closures 

(U) One third of FY I I closures were either dismissals or findings of no discrimination. 
Thirteen complaints were settled for a combined total of $586,250; three complaints were 
sertled with non-monetary benefits only. There were three cases withdrawn in FYI I. 

(U) Ninety-five complaints reached the point of final action over the last five years 
through a FAD or an EEOC hearing. There was one finding of discrimination by an 
administrative judge in FY 11 (approximately one percent of all cases reaching final 
action). There have been no other findings of discrimination in the last fi ve fiscal years. 

(U) Forty-five formal complaints have been settled since FY07, meaning that in 29.6% 
of formal closures complainants received some relief either through settlement or a 
finding of discrimination (see Chart 2 on the next page). Complainants received 
$766,787 in monetary benefits over the last five years. Sixty-two percent ($479,400) of 
that amount was paid for the complainant' s attorney fees and costs associated with the 
complaint; the rest went to complainants for damages. 

CHART 2: CLOSURES FY07-FY/ I 
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(U) Over the last five years, 25.0% of cases were closed via dismissals and 7.9% of cases 
were withdrawn. 
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(U) Over the past five years, FADs on the merits accounted for 28.9% of closures while 
Administrative Judge decisions accounted for 8.6% of closures. Some employees who 
elected a hearing were issued F ADs when their cases were remanded back to NSA fo r a 
FAD, which decreased the numbers of hearing closures. 
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(U) C. Practical Knon ledge Gained Through Experience 

(U) Equal l::mployment Opportunity and Diversity (EEOD) is committed to serving the Agency 
mission and employees by promoting a diverse and inclusive workforce where all employees are 
accepted and valued. l:. EOD emplo) s a cohesive and comprehensive approach to enhancing 
a'Wareness. improving equal opportunit), increasing diversity and ensuring 1hat EEO and 
diversity are integral lo the Agency's mission. I he Agency"s EEOD strateg) is aligned with the 
Office of the Director of ationaJ Intelligence' s l::.l:.OD·s strategic plan implementation. Support 
of lhe Agenc) head is a crucial component of the success of an) EEO program. The NSA l::.EOD 
Directorate is fortunate to have the commitment from the Agency Director, Deputy Director as 
well as the 1::,xecuti' e Director and the Chief of taff, for its programs and initiatives. EEOD has 
also pursued regular benchmarking and partnering with internal and external organizations. This 
has resulted in the ability to address similar EEO issues and concerns in a systematic fashion. 
Benchmarking with other agencies also helped the EEOD Directorate remain abreast of 
upcoming initiatives such that adequate planning for those initiatives could occur. Another 
means of improving the EEO process is adhering to performance metrics, established 
perfonnance expectations, and increased employee and office accountability. Gaining 
knowledge through reviewing EEO processes and benchmarking other programs led co actions 
Laken to improve the EEO process, and increased efficiencies and EEO awareness for the 
Agency work force. 
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(U) 0. Actions Taken or Planned to Improve Agency Complaint or 
Civil Rights Programs 

(U) Actions Taken: 

• The Director ofNSA/CSS (hereafter referred to as DIRNSA) issued his 
annual message to the workforce expressing his personal commitment to 
diversity and inclusion. In that message he emphasized the need to create a 
workplace free from discrimination, intimidation, hostility or offensive 
behavior of any kind. He encouraged employees to value diversity in its 
broadest context and to cultivate a culture of inclusion. In that message 
DlRNSA also referenced the President's August 2011 Executive Order, 
"Establishing a Coordinated Government-Wide Initiative to Promote Diversity 
and Inclusion in the Federal Workforce." The message was distributed via 
emai l to the entire workforce in September 20 11 . 

• Agency leaders at all levels received recognition for their support and 
accomplishments in the implementation of the EEOD Strategic Plan to 
create/sustain a fair and inclusive work environment. 

• NSA/CSS was awarded the Department of Defense ' s (DoD) 
Outstanding Intelligence Agency Award in recognition for 
excellence in disability employment practices and operalions. It is 
the first time this award has been presented to an Intelligence 
Agency. The award was presented during the December 20 I 0 
DoD Disabi lity Awards Ceremony by the Under Secretary of 
Defense for Personnel and Readiness. The annual ceremony 
presents an overview of the department's disability policies and 
initiatives, recognizes DoD organizations for efforts in the 
employment of people with disabilities, and highlights the 
accomplishments of DoD employees and service members with 
disabilities. 

• NSA's Director of EEOD was honored by the Office of the 
Director of National Intelligence (OONI) as a recipient of the 
lntelligence Community ' s (lC) EEOD Outstanding Leadership 
Award. This award is given lo leaders whose work advances 
diversity, inclusion and equality across the IC and demonstrates 
rare and exceptional proficiency, competency, and serves as a role 
model for colleagues. The award was presented at the IC EEOD 
Al l-Hands Conference in April 2011. 

• The NSA/CSS perfom1ance management process, under the Defe.nse Civilian 
Intelligence Personnel System (DCIPS), assesses supervisors/managers on 
expected personal leadership behaviors, that include '·establishing a work 
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environment that promotes di' ersit} (of both persons and point of' iew);" 
.. modeling the principles of diversity and inclusion b) integrating these 
principles into the achievement of mission objecti ves;" "cuhivating a working 
environment free from harassment and discrimination;" ··holding cmployet!s 
accountable for the same:" and ""encouraging the acceptance of multiple 
abilitie . ideas. perspecti\.es and \\'Orking styles." 

• The Associate Directorate for Corporate Leadership (ADCL) held a Front 
Line Leader Day panel in January 20 11 on the topic of .. Retaining Talent: 
hont Line Leaders Make the Difference:· The event featured a panel 
discussion regarding the Agenq ·s hiring and on-boarding challenges and the 
crucial role first line supervisors play in retaining the new employees the 
Agency works so hard to recruit. r he panel featured the directors of the· 
Associate Directorate for Human Resources (ADHR), the Associate 
Directorate for Education and Trajning (ADET) and EEOD. r he Director, 
EEOD offered tips, tools and guidance on how to fully engage a di verse 
workforce. In September 20 11 , the NSA Chief of Staff hosted a session for 
Mid-level Leaders entitled '"'lbe People Story," with a similar panel 
highlighting how attrition and post 9111 hiring have shaped our workforce and 
the critical role mid-level leaders play as the Agency prepares for the future. 

• EEOD continues to ofTer NSA/CSS Executives the enior Leadership 
Diversity Seminar, traini ng nearly I 00 leaders in FY 11 . This lr'dining is 
considered a gold standard throughout the DoD and IC and meets a DoD 
mandate to provide EEO and diversity training to newly-selected Seruor 
Executive Service members; NSA 's Director of EEOD and staff briefed the 
DoD EEO Director·s meeting in June 20 11, sharing best practices regarding 
the success of the seminar, which has been expanded as a training requirement 
for all NSA/CSS Seruor Executive . 

• NSA/CSS sponsors an Employee Resource Group (ERG) Program that 
provides for employee engagement with Agency Senior leadership on EEO 
and diversity goals. ER Gs are groups of civilian and military employees 
affiliated by race/ethnicity or common interests. ERGs are open to all 
Agency employees regardless of affiliation and provide unique perspeccjves 
on career development and EEO and diversity goals in relation to NSA/CSS's 
mission strategies. In April 2011 , EEOO launched an eighth ERG: the 
lslamic Cultural ERG. 

• rhe Director. EEOD reports directly to the DIRNSA and provides briefings 
throughout the year to various Agency entities, lo include Agency hiring 
managers, ERGs and the enior Leadership Team, in an effort to keep 
organizations infonned about demographic trends in such areas as hiring. 
career advancement, and attrition. These briefings highlighted external 
comparators such as the IC rankings and included best practices on increasing 
diversity wi thin the Agency workforce. 



l l\( I \!'oi'-111 11 D 

• In support of the corporate strateg) to engage a diverse \.\.Orkforce, the Signals 
Intelligence IJirectorale (SID) Director hosted a Hiring Personnel Town Hall 
meeting for all hiring managers, technical recruiters. and operational 
interviC\\crs in January 2011. Allended by more than 150 personnel, the To,~n 
1 lall featured the Office of Recruitmenf s Disabilit} I !i ring Program Manager 
to bring about specific av.areness of ini tiatives. To impact multicultural 
intelligence. strategies for engaging a dh erse applicant pool wen: pro\ ided as 
a takea\\>a} resource. J'hese strategies were de,eloped through a 
collaborati ve effort with the l:.RGs and the Wounded Warriors Program. 

• In FY 11 , the Office of Recruitment aggressively worked to improve the 
recruitment and hiring of diverse talent to achieve the Agency 's annual hiring 
goals. The Agency participated in 404 recruitment events, 14 7 of which were 
di versity focused events and 17 disability focused events which equated to 
41 % of all recruitment events. Events were open to all populations and are 
inclusive of di' erse candidates. I hese strategic efforts contribute to 
NSNCS ' s diversit) goals as hundreds of applications were generated 
through these efforts. The Agency also participated in the IC Virtual Career 
I-air which resulted in the receipt of 419 resumes from across the nation. Of 
the 400 applicants who voluntarily disclosed race/ethnicity information when 
applying on-l ine. approximately 50% self- identified as minorities. 

• In July 20 I I. enhancements were made to the Candidate Gateway ponion of 
the NSNCSS applicant website in order to better capture diversity data and 
provide additional options to applicants who required reasonable 
accommodation. With the new update, applicants could choose which type of 
demographic information the) wish to voluntarily disclose without being 
required to complete all portions. for applicants submitting reasonable 
accommodation requests, in addition to the drop down reasonable 
accommodation menu options, they had an additional option to choose ·'other" 
and to indicate specifics in an available text box. This update allowed 
applicants to provide additional information, an option not previously 
available. 

• In February 2011. the Agency sponsored a Career Invitational fo r highly 
qualified individuals with targeted disabilities. The Invitational was part of 
the ongoing effort to increase the pipeline of qualified applicants with targeted 
disabilities. A total of 25 applicants attended and participated in 44 
interviews, resulting in I 5 qualified applicants receiving 23 on-the-spot 
conditional job offers. 

• NSNCSS continues to identify and process individuals assigned to Warrior 
Transition Units for internships at NSA headquarters and across the 
enterprise. EEOD"s Office of Disabili ty Affairs \.\.Orked closely \\ith the 
Program Managers to strengthen the internal procedures for processing 
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individuals to be able to be assigned to various intc::mship duties throughout 
the Agency. rhe Agenc) placed 22 Wounded Warriors into internships 
during FY 11 . Of those. I Wounded Warrior com erted to a Ci\ ilian hire. 

• The ADI:. I Office of Outrc:ach and the Center for Language & Area Studies 
holds several Language Education and Resource Network (L EARN) 
confort:nces annually to provide language professionals in the government. 
mi litary. academia and industry with a venue Lo interact with other 
professionals and discuss and explore issues and recruitment opportunities 
related to the science and technology of foreign language instruction and 
education. Five conferences were conducted in FY 11 : an 
Afghanistan/Pakistan Languages LEARN Conference at the University of 
Nebraska, Omaha; a Persian LEARN Conference at San Diego State 
University, San Diego. California; a Korean LEARN Conference at the 
University of Hawaii at Manoa, Honolulu. I lawaii; a Russian LEARN 
Conference. at the Defense Language lnstituLe. Monterc). California; and an 
Arabic LEARN conference at the U.S. Air Force Academ). Colorado Springs. 
Colorado. 

• ADET hosted its first "Students with Disabilities Awareness Day" in concert 
with NSNC S's Disability employment Awareness Month observance in 
October 20 I 0. The event provided an opportunity for ADET leadership. 
curriculum managers, course facilitators and instructors to receive candid 
feedback on how well ADl::.T accommodates students with disabilities. It 
also provided an opportunity to explore opportunities for improvement. 
Representatives from EEOD, the Disabi lities Affairs Advisory Board (DAAB) 
and the People with Disabilities ERG played key roles in this event. 

• Disabilit} awareness is being incorporated into instructor and curriculum 
manager training courses. In addition, ADET's Office of Academic Services 
has begun brown bag presentations on disability awareness topics. Since 
April 201 1, the program presented the following brown bags: 

• Disability Etiquette 
• Blind and Low Vision Students 
• The Deaf Culture 
• Teaching Students with Learning Disabilities 
• Allergies and Sensitivities 
• Accommodating Students 
• Look. Learn, and Listen About the Deaf and Blind 

• Since fY I 0, the Agency has identified up to 20 billets per annum 
to specifically hire qualified individuals with targeted disabilities. This 
program provides an opportunjty for an organization to hire qualified 
individuals with targeted disabilities. Due to the success of this program. 
another 20 billets were approved by senior leadership for FY 12. 
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• In eptembcr of 2009, H :OD launched a \'Oluntar)' self-service tool in the 
Agenc) 's I luman Resource Management ystem (HRMS) to ensure optimal 
support to employees\.\ ith disabilities al the Agency. l his tool was updated in 
March 20 11 to reflect the Office of Personnel Management's (OPM) revised 
Standard Fom1 256 (SF-256). El::.OD re-surveyed the workforce in eptembcr 
2011; this dfort pro" ided more. accurate statistical data and assisted in the 
fiscal and manpower management of providing reasonable accommodations in 
the workplace. As a result, the Agency's representation of people with 
disabil ities increased from 6.3% to 6.9%. 

• rhe WorkLifc Services/Occupational I lealth, Emironmental and afety 
Services (OHESS) organization offers numerous programs Lhat impact 
rt:tention of women. minorities and persons with disabilities. NSA/CSS was 
awarded the 20 11 Work-Life Innovative excellence Award for its Nursing 
Mothers Program (featuring 21 rooms sen ing 150 \\Omen per day). 
Established in 1996, the Work-Life Innovative Excellence Award is the 
highest honor bestowed by World at Work's Alliance for Work-Life Progress 
(A WLP), recognizing organizations successfully aligning work-life initiatives 
with business practices. 

• ln FY I 0. EEOD worked wilh Installation and Logistics (J&L) and 
Occupational Health, Environmental & Safety Services (OHESS) to hire a 
Workplace Care Attendant Program Manager. The Workplace Care 
Attendant Program Manager partners with the Agency's Office of Disabilit) 
Affairs to assist emplo) ees who based upon their disabilities may require 
personal care assistance while on the job. ln FY 11, this level of support was 
extended to accompanying disabled employees on TDY. 

• The Agenc) 's corporate senior succession management process is ery 
inclusive: I) seniors at all levels across all Directorates are invited to complete 
a survey of their desired positions over the next 3 years, 2) all seniors have 
equal opportunities for training and education to enhance their 
competitiveness for desired positions, and 3) the senior selection boards 
consider candidates from diverse backgrounds for all positions. 

• The Office of Disability Affairs created and executed training for Agency 
personnel that specifically discussed I lidden Disabilities and offered 
suggestions for various types of reasonable accommodations that may be 
appropriate in the workplace. Additionally, throughout the year, training was 
provided to supervisors and managers on overall Disability Awareness. The 
various trai ning afforded Agency personnel to better understand a variety of 
disabilities and medical conditions. allowed them to understand the internal 
Agency process for requesting reasonable accommodations, and prm ided 
marketing of the Office of Disability Affairs fo r heightened awareness of the 
services, information and equipment that t:::EOD provides. 
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• I he Office of Disability Affairs trained agenC} polygraph examiners in the 
Associate Directorate for Security and Counterintelligence ( AOS&CI) on 
ho~ to work with interprt!lers, partnered with the deputy chiefof the 
polygraph office to train contract interpreters how to more effectively interpret 
pol) graph examinations, and forrnal i?ed plans wi th agenc) psychologists to 
improve interpreted in ten iews. The efforts focused on impro\ ing applicant 
processing. but also benefited current deaf and hard of hearing employees 
interacting with those offices. 

• l: EOD offen:d a range of training courses fo r civilian employees and mi litar) 
assignees: FY 11 platform and virtual offerings were auended by 1,865 
employees. The EEOD training footprint has reached employees at the 
NSNCSS headquarters. in all Cryptologic Centers, and at facilities 
worldwide. 

• l::.EOD developed a Diversity Speaker eries to address and give focus to 
overarching issues related to the goals set forth in Et:.OD's strategic plan, 
which include: Leadership & Accountability, Workforce Planning. 
Recruitment. Hiring, and Retention. and Career Development and 
Advancement. Over 1.300 employees attended these events. l he fo llowing 
speakers in the series promoted awareness. inclusiveness, and a perspective of 
diversity that would appeal to all communities across NSNCSS, collectively. 

• SlD's Professional Development Speaker Series provided 27 offerings 
covering a spectrum of personal growth and advancement in fom1ation from 
specific career development programs to integral skill development. The 
broad range of topics included the Senior Technical Development Program 
and Joint Duty assignments, working at the White House, NSA and Congress, 
leadership development. supervising the militaf)', writing and briefing skill 
development, and strategics for preparing effective Employee Promotion 
Assessments, lnternal Staffing resumes, and Annual Contribution Evaluations. 

• In order to meet mission needs while mitigating inherent risks associated with 
vetting first and second generation Americans. the ADS&CI continued to use 
a unique process it developed for assessing and clearing native speakers. 

• EEOD led the Agency effort to implement mandatory training for all Senior 
Executives and supervisors of military personnel in response to 1he 20 
September 20 11 repeal of "Don't Ask. Don ·1 Tell." Additionally, this training 
is now mandatory for all Operations Leaders in the Counterterrorism Mission 
Management Center. The training explained the impac1 of the change in 
legislation on the military workforce and addressed responsibi li1ies of civilian 
supervisors of military personnel. NSA Senior Executi ves and supervisors of 
military personnel had a 60% completion rate for this mandatory training at 
the end of the fi scal year, with more completions anticipated in FY 12. The 
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course was also made available to all employees to take on an dt:ctive basis, 
and a substantial number chose to do so. 

• ln FY 11. the Otlice of Disabi lit) Affairs pro' ided more than 4,000 rt:asonablc 
accommodations and O\ er 9,000 hours of sign language interpreting for 
employees and applicants throughout the extended Enterprise. EEOD 
worked with J&L to continuously identify workforce issues that impact 
retenlion and expeditiously reso lves issues to include changing bus routes. 
renovating rest rooms and work spaces to accommodate employees with 
disabili1 ies. Recognized as a best practice in federal go.,,emment. EEOD 
trained other federal agency personnel (to include FBI, CIA. DIA. and DOJ) 
on the NSA/CSS reasonable accommodation processes. 

• In accordance with Federal regulations, NSNCSS's EEOD Directorate issued 
all final agency decisions (FADs) timely. FADs are decisions issued by an 
agency v. hich set forth whether discrimination occurred in an equal 
employment opportunity case. Pursuant to Federal regulations, F ADs must 
be issued within 60 (sixty) days of a request. Issuing all FADs timely is a 
significant accomplishment because over the past few years the Directorate 
had a backlog of FADs and most F ADs were not issued timely. ln FY I 0 a 
concerted effort was made to clear the backlog. and all F ADs in late FY l 0 and 
aJI of FY 11 \\'ere issued on time. Issuing well reasoned, clearly written, 
legally sufficient and fair FADs helped support the Agency's goal of having a 
fai r and inclusive work environment. 

• NSA continued to focus on hiring a diverse workforce during FY 11 . The 
Agency participated in 404 recruitment events, 147 of which were di versity 
focused and 17 of which were disability focused, which equates to 41% of all 
recruitment events. The Agency participated in the IC Virtual Career Fair 
which resulted in receiving 419 resumes of which approximately 50% self
identified as minorities. AdditionaJly, the Agency continued the work of the 
Project Management Office which was stood up to improve the availability of 
data related to applicant tracking. The Agency implemented new selection and 
assessment BioOata tools for the Intelligence Analysis and Computer Science 
skill fields. improved Recruiter and Hiring Manager workflow. improved 
pipeline reporting, implemented outreach enhancements to enable event cost 
analysis, and established a Recruitment Sharepoint collaboration site. 

• ln FY 11 the Agency sponsored a Career Invitational for highly qualified 
individuals with targeted disabilities. A total of 25 appl icants attended and 
participated in 44 interviews, resulting in 15 applicants receiving 23 on-the
spot conditional job offers. The Agency also continues to work closely with 
the Wounded Warrior program. fhe Agency placed 22 Wounded Warriors 
into internships in FY 11 and. of these one converted to a civilian hire. 
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• f:.l::.OD and OGC ensun: timely and complete compliance ""ith 1:-l·OC orders 
and the provisions of settlement/resolution agreements. including management 
compliance with orders for corrective action and relief in b.EO matters. J::.C:.00 
reviews each finding of discrimination to determine \\ hcther di!>ciplinar} 
action is appropriate. I he decisions are monitored and shared with rde\ ant 
parties as approprialt!. 

• El::.OD's Office of IJiscrimination Complaints continues to cros -train 
Counselors and investigators, and in FY 11 , needed to shift resources to cover 
a surge in investigations. The Oflice of Discrimination Complaints processed 
32 fonnal complaints and continues to see an increase in the complexity of the 
cases. Several members of the Otlice of Discrimination Complaints are 
actively involved in outreach efforts to other Agency organizations to discuss 
the EEO complaints process and complaints trends, as well as proacti ve 
strategies that can be used by managers to resolve complaints at the lowest 
possible level. 

• f::.EOD·s Office of Discrimination Complaints has continued to benchmark 
and liaise with other organizations to identify and maintain best workplace 
practices in complaint processing. Every measure is taken to maintain 
neutrality and process EEO complaints in a timely manner. When requested, 
the administrati ve law section of SA ·s OGC provides advice to EEOD on 
matters pertaining to the processing of complaints. rhe OGC litigation 
practice group acts as the legal defense am1 of the Agency and is independent 
ofEEOD. 

• EEOD has complied with EEO laws. orders and regulations. The Office of 
Discrimination Complaints has worked diligently to meet case processing 
timelines for EEO counseling and investigations. In FY 11, 99% of the 
counselings were completed ti mely, an increase from 95% in FY IO. In 
FY 11 , EEOD witnessed a slight decrease in the number of EEO contacts, and 
a decrease in the number of cases counseled, from 97 cases counseled in FY 10 
lo 68 cases counseled in fY 11. In FYI I. the percentage of investigations 
completed in a timely manner was 79%, an improvement from the 50%. in 
FY 10. In PY 11 , the Office of Discrimination Complaints completed 50% 
fewer in estigations than in FY I 0. There was a slight increase in the number 
of formal complaints filed, however, the complexity of the complaints 
continued to increase as well as the number of issues and bases reflected in 
those complaints, to an average of more than two issues and more than three 
bases per complaint. Office members routinely provided guidance regarding 
EEOD policies and procedures to managers and employees at headquarters 
and in the Extended Enterprise. All counselors and investigators received 
initial and certi fication training as required by law. 

• rhe Agenc) has carefully analyzed the investigation process and made 
attempts to streamline and increase efficiency whenever possible. EEOD has, 
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\\here appropriate. encouraged complainants to use Alternate Dispute 
Resolution to reduce the amount of time it takes for cases to bt: completed. It 
is hoped that education and training of the workforce wi ll decrease the 
complexity of cases being filed and eventually the length of time cases take to 
bc investigated. 

• I he l:.EOC l·orm 462. the Annual No FEAR report, and the Congressionally 
Directed (CDA) Annual Report on the I I iring and Retention of Minority 
Employees in the Intelligence Communit} were submitted by the required 
deadlines in FY 11 . No Fl:.AR data is maintained quarterl y and is in the 
process of being posted through the fourth quarter of FY I I. 

(U) Planned AcrMties: 

• In FY 12 the system for conducting barrier analyses and interventions will be 
implemented. Barriers addressed will include process-level barriers (such as 
those \\ hich ma} exist in hiring, development. promotion), and culture/climate 
barriers (such as those which manifest in interpersonal relationships. groups 
and teams and the general work environment). 

• In FY 12 NSA will continue its diversity-focused recruitment events. The 
Program Management office designed to increase available applicant data 
continues to look at issues related to diversity, and how diverse applicants are 
impacted by NSA 's hiring processes. 

• In FY 12 N A will continue working with a contractor to develop, test and 
implement a tool. that reports macro level reasonable accommodation trends, 
to ensure iL meets specified requirements, identify needed queries and train 
staff on how to appropriately enter the data to obtain the correct analyses. 

• The Agency intends Lo continue its successful practice of holding Career 
lnvilational for applicants with targeted disabilities in FY 12. The contract 
with the vendor who provides qualified applicants with targeted disabilities 
will also be continued. The Operation Warfighter program will be expanded to 
recruit military personnel who are injured in the field for assignment to NSA 
as interns, with the hope of future permanent employment. 

• In FY 12 NSA will continue to use Excel as a short-term solution to expand 
analysis of complaints data macro level while the funding is secured for a 
longer-term solution. In FYI 2 planning will begin for a more comprehensive 
IT system which will meet macro-level complaints reporting and analysis 
needs. 
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(U) 2012 No FEAR Agency Training Plan 

( ) Objective 
Gi' en guidance from 5 Cl- R 724 (b). dc,elop a training program informing the \.\Orkforce 
of the provisions regarding the Notification and Federal Employ~e Antitliscrimiuation 
and Retaliation (No FEAR) Act. This requirement is based on the Oflice of Personnel 
Management regu lation requiring all federal employees to be trained in this area by 17 
December 2006, and every two years thereafter. This i the fourth implementation of o 
FEAR Act training. 

(U) T raining Schedule 
New Hires 
All new NSA employees complete No FEAR Act training during the Agency"s two-week 
long, new hire orientation class (CROR 1040). The course launches from Vul'on. NSA ' s 
integrated learning portal and the N A component of the Joint Intelligence VirtuaJ 
Universit)' . The course is completed during the afternoon of day four of the orientation. 
On the morning of day five of this course, new hires coalesce in groups and brief each 
other about the No FEAR Act. 

2-Year Training Cycle 
In May of 2012, the updaled, comprehensive No FEAR Act Training will be presented to 
the SNC workforce. An Agenc} All reminding employees of their mandatory 
requirement will be disseminated throughout the workforce to create awareness of the 
intent and goals of the No FEAR Act and reinforce the Agency' s commitment to this 
important legislation. All NS NC SS employees will be notified by email of the 
timcframe they have to complete the online mandatory training. In May 20 12, the 
reminder will alert employees to be aware of their initial training date and to update the 
training to remain in compliance. based on their two-year completion cycle. Employees 
will be alerted on their Individual training Plans (JTP) as lo the date the initial training 
\\aS takea and it will retlet the new date that the training needs to be updated. 

(U) Instructional Materials and Method of Training 
The No FEAR Act training course was developed as a customized web-based (WBT) 
solution and launched from VuPort, the Agency's intebrrated learning portal and the NSA 
component of the Joint Intelligence Virtual University. The No FEAR Act WBT 
includes self-checks within each of the 5 modules that serve to reinforce all of the 
learning objectives. 

For the few employees who are not able to access NSANet, they will be able to complete 
their No FEAR Act training via CO. A text-based HTML version of the course will also 
be avai lable for sites to post on their networks. 

(U) Focus and topics of training: 

• Purpose and Requirements of the No FEAR Act 
• Rights and Responsibilities of Employees and Managers 

l JNCLASSlt lcD 



UNCI A 1.)1~ IED 

• Prohibited Personnel Practices 
• Discriminatory Practices and Bases for Discrimination 
• Exccuti ve Orders 
• EEO Complaints Process 
• Remedies 
• Disciplinary Actions 
• Model EEO Employer 
• Resources Available 

(U) Documenting Training Completion 
The Enterprise Leaming Management System (ELM) is the NSA system of record that 
schedules training and maintains individual training records for all NSA personnel. All 
VuPort course completions are downloaded nightly into ELM. and individual training 
records are automatically updated with VuPort completions. Reports can be initiated 
from ELM that will identify those who have not completed the mandatory No FEAR Act 
training. 

Upon completion of the No FEAR Act CD training. employees were instructed to print 
out a certificate of completion and provide it to their first-line supervisor. who then 
ensured employees training records had been updated in ELM. 

A new notification process was implemented within ELM. No FEAR Act training 
reminder messages will be sent to individuals and their immediate supervisors beginning 
six months prior to the expiration of this biennial mandatory training requirement. 

(U) Communications to the Workforce 
As part of the overall No FEAR Act Reminder for 20 I 2campaign, the following means 
will be used to notify. infonn, and remind employees ofNSA's commitment to the goals 
and objectives of the No FEAR Act: 

• the EEOD website was updated lo include No FEAR Act training information 

• The NSA daily cloud will be used to advertise the 2010 No FEAR Act Reminder 

• frequently asked questions regarding the No FEAR Act were added to the EEOD 
website 

• No FEAR Act posters were strategically placed throughout the Agency, soft-copy 
posters were available for download from the EEOD website 

• No FEAR Act brochures were delivered to everyone in the workforce 

• A new notification process was implemented. No FEAR Act training reminder 
messages were sent to individuals and their immediate supervisors beginning six 
months prior to the expiration of the biennial requirement. 
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• l: l:OD sent messages using collaborati ve technology to further promote the 2012 
No I- FA R Act campaign 

(U) Audience 
All NSA ci\ il ians regardless or supervisory roles and military members who supervise 
N ' A civil ians. 

(U) Outcome 
Io ensure that the NSA Workforce is infonntd of their rights and responsibilities under 
the Notification and Federal Employee Antidiscrirnination and Retaliation (No Ft.AR) 
Act. 
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The I raining ummary belo~\ was issued at the conclusion of the 2010 No FEAR Act Training 
Campaign. We "ill issue a similar repon at the conclusion of the 20 I 2 No FEAR Act Training 
Campaign. which v. ill be included in the 2012 No FEAR Repon. 

(U) 20IO No FEAR Act Training Campaign 

(U) Background 

(U) l'he 20 10 No FEAR Act campaign was launched in July 2010. Executive level messages 
from the Director of NSA and the Director of the Equal Employment Opportunity and Diversity 
Directorate were sent lo the entire workforce. Two NSA Dai ly articles were also published to 
support the campaign. These messages explained the requirements of the No FEAR Act, 
specifically how to access the on line self-paced training course, deadlines for completion of the 
training and other pertinent campaign infonnation. 

(U} No FEAR Act brochures and posters were made available to the entire workforce. Hard
copies of Lhe brochures and posters were delivered to headquarter and field sites. Soft-copies of 
these documents were also available on the EEOO website. Additionally, reminder messages 
were sent via e-mail and using collaborative technology tools, such as Tapioca. at the Agency. 

(U) l'roces for Tracking Course Completions 

(U) The Agency's Enterprise Learning Management (ELM) System was used to track course 
completions. ELM is the official NSA repositol) for employee training records. During this 
campaign, Instructors within EEOD's Diversity Outreach office were granted privileges on ELM 
to pull reports that listed names of civilian employees and military assignees, who supervised 
civilian employees, that completed the No FEAR Act training. Afterward, Social Scientists 
within EEOD's Diversity Strategy and Analysis office compared the ELM completion records 
with a master list of civilian employees and military assignees who supervised civilian 
employees from the Agency's Human Resource Management System (HRMS). They compiled 
overall completion percentages and created a pivot table in Excel that provided completion 
statistics for each NSA organization at the Alpha level. The Alpha level reports include.d names 
of individuals who did not complete the training. Those reports were sent to Staff Chiefs bi
weekly and they championed efforts within their individual organizations that inspired 
completion of the course. 

(U) EEOO contacted our Associate Directorate for Human Resources (ADHR) Deployment 
Center for assistance with engaging the field sites during the campaign. This office delivered 
hard-copy brochures to field sites and they also communicated the importance of completing No 
FEAR Act training" ith field site points of contact during monthly video teleconferences. 

(U) EEOO worked with the Associate Directorate of Education and Training (ADET) to 
implement an automatic notification mechanism that sent e-mails to all civilian employees and 
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the military assignees that supervise civilian employees that the No FEAR Act training 
requirement was due. The e-mails were sent six months prior to the expiration date of the 
biennial training requirement. This major implementation significantly improved outreach to the 
workforce. 

(U) EEOD also worked with ADET to ensure that the No FEAR Act training was incorporated 
into the Agency·s new employee orientation program. All new employees complete No FEAR 
Acl training during the afternoon of the fourth day at the Agency. 

(U) Training Completions 

(U) The No FEAR Act training course, EEOD 1120, took approximately ninety minutes to 
complete. As of March 201 1 the Agency has a 92.6 percent completion rate. The course 
completion tracking process was previously documented above. 

(U) Successes 
(U) Successes included: 

• EEOD and ADET implementation of the automatic notification training reminder; 
• EEOD and ADET incorporated No FEAR Act inlo the new hire orientation program; 
• EEOD implementation of HTML text based version of the course to accommodate users 

with visual impairments; 
• Continued success with high completion rate (92%) and a high training completion rate 

(9 l %) within a 30 day window of opportunity; 
• Strengthened the partnership between EEOD and ADET; 
• Positive feedback from users on the look. fee l, use, and length of the course; and 
• Utilization of internal Agency resources to provide the No FEAR Act training. 

(U) Lessons Learned 
(U) Two major areas for consideration in the next No FEAR Act campaign include the choice of 
tool used for the development of the course and improving the communication strategy. 

(U) Course Development Tool 
(U) The No FEAR Act training course was developed using a software package called Sum 
Total . The self-check pages and a few graphics in the course were created and imported into 
Sum Total using Flash technology. The Flash authoring program was not Section 508-
compliant. During the 2008 No FEAR Act campaign another version of the course was created 
using Sum Total in order to comply with Section 508. Two versions of the course on Sum Total 
were completed, one had Flash content and the other did not. The EEOD Office of Disability 
Affairs tested the second version, and even with considerable adjustments, the non-Flash version 
was still not user-friendly. During the 2010 No FEAR Act campaign, EEOD created an HTML 
text based version of the course. This HTML text based version of the course is Section 508 
compliant. The HTML text resides on a server in EEO D 's Office of Disabi lity Affairs and is 
accessible to everyone with a NSANet account. Many users with visual impainnents were able 
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to complete the training using the I ITML te>.t based version. EEOD worked with ADET to 
ensure that users who completed the Hl ML text version were granted course completion credit 
within ELM. This HTML text based version was also delivered to field sites as needed. In the 
future, the HTML text based version of the No FEAR Act course will be incorporated into the 
Agency's VuPort online course platform. 

(U} Communication Strategy 
(U) fhere are sti ll many opportunities to improve in the communications arena. While there are 
troubleshooting guides on the VuPort platform. EEOD received hundreds of inquiries about this 
course. We are exploring several options to address this, including drafting No FEAR Act 
technical FAQs and a troubleshooting guide on the EEOD website. 

(U) Technology in the N A envirorunent does create challenges due lo firewalls, bandwidth, 
workstation refreshes/upgrades. and many other issues. There are also great opportunities lo 
leverage technology. NSA has a suite of collaborati ve technology including instant messaging 
software, microblogs and wikis that can all be leveraged to support communication efforts. 
These technologies can also be leveraged effectively to respond to inquiries from the workforce. 

(U) Acknowledgements 
(U) The organizations that played a role in the execution of this project included the Office of 
General Counsel, Office of the Inspector General, the Office of Strategic Communications, 
Associate Directorate for Education and Training, Office of the Director, and the Equal 
Employment Opportunity and Diversity Directordte. 

(U) Conclusion 
(U) The Agency's o Fl:.AR Act training campaign continues to be an overwhelming success. 
Challenges were addressed so that customer concerns were resolved in a timely and seamless 
manner. NSA organizations collaborated to ensure a successful campaign, and most 
importantly, the civilian workforce and military members who supervise civil ians were trained 
on their rights, responsibilities, and remedies available under the No FEAR Act. 

•92.6%: Total NSA 
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Your Responsibilities 

Managers: 

L'. n~urc equ.11 opport un 11 \ tor all employee::. 
!-..110\\1 thl.' Agl•n1.v \ policv on 
J 1,1. 11m111atmn .111d h.traS'.\ITil.'111 

MoJd approp1 t.ite bd1.1vior'.\ 
• ·1 akt.' 1.t>mphun1s sr nouslv 

Cundu1.1 ,1 m.magc:ml'lll 1114u1rv 
I >olumcnt the 1111ua11on 
·1.1kl• 1mmcd1.11c an d appropriate: 
1.tH1~1. t1vc ..i1.t1on 

1akc .1J,.111ta1?<: o f \~enl' 
r .. ><;1>ur .. c:. tor gunl.1n1.e 
Ln::.Url' that no rc1.1h.i11on l'n~u1.~ 
Lvmmum1.a11;. -.ct rc.11.~111. work 
r\pcll.111011'.\, prov1J~ on·gt>1ng fccJb.11 .. k 

Employees: 

Ki101~ 1hc :\ucn .. v\ policv on 
J1::.lnmma11on JnJ har.i.,1ment 
Sct J pns111w c\.1mplc bv 1rea1m~ 
ot h c:r' \\1th fC'.\pl'll 
'-l.-wr make a$\Ump1 ion\ 
I h1nk bdon: 'pc:ikmg 1.on~1der 

01 her-:' lcdm~' .rnd pCrlcp1101h 
\.evc1 ~o .lion)! 111th th1.• .. row<l 
11 heha1 1ur 1s ollenMw 
Nu11lv an md111dual whm his/ 
her bch.1v1or 1' olkns1l'c 

The No FEAR Act 

On \In) 15. ~00:!. <. ongrcl>' crwctcJ 
the Notification and 1-e<lcral l.mplo~1:e 
Antidiscnminatilln and Retaliation (No 
Fl::.AR) Act fbr the purpol>e ol protecting the 
rights or cmplo) cc<>. former cmpk)yccs. and 
applicants lbr Fcdcrul employment under 
l'cdcral Antidiscrimination and Whisclcblo"'cr 
Protection La\\ l>. fhc No FLl\R Acl doc!. not 
ch3nge. C:\.pand. or !'\!duce till~ right' current I} 
3vailable under 1:xisting fa\\'· 

Each cmplo~cc is given protccuon from 
discrimination or harassment because of his 
her race. sex. age. color. disabilit~. poli11cal 
affiliation .. national origin. religion. or 
protected genetic infonnation Rctalmtion fur 
participation '"an FFO related act1vit~ or 
for opposing an~ discriminato~ cmpl{l~ ment 
polic~ or practice i!> also pmh1b1tcd 

Although not spcc1ficall~ addressed in the \lo 
Ft.I\ R /\cL NS/\ also recogn11cs E:\ccuti\ c 
Orders that provide protection on the hal>I'> or 
~c:\ua l orientation und parcnltll <;tatu\. 

Purpose: 
lCl hold kdc1a l .tgcnc1c' .11.:i.:Puntahk !11r 

Tr,11n111i.t.1ll cmpl111cc' •Ill lhl·11 r11~ht' 

rc-.r1•n,ih1 h1 ••'·.ind r.·m .. ·d1.:' 
Po<,1111~ nolllt•Jllun 11 inJ" 1d11.1I 
r1gh1' and .1gl•111. \ ,on~pl.1111 1 

'ilJl l~lll~ 1111 1h, l'llhh. \Ith,,,,. 
• He1mhm'"'l! 111•· lrc,1,1111 

! kpJrl mcnt ' Ink r .11 l11d1.t11w111 
i und lor 1udgm.:11h, JI\ .1ah .111,1 
>Cllkmcn~ pJ1u out l" the .11.:1.:1i. .. 1 

EEO Complaints Process 
Counseling (informal Sta~c l: 

\lull 1.nn1a1.1 .1 11 l:H l _nun'.\d11r 

w1th111 45 d:ivs ot th.: dl\t. 11m1nJ!fll\' 

l'\ '1! 111 OJ a\\ J l'lll'" nl thl \'\t'Jlt 

H.1w 30 d a)S to Ill' 111 n:.1.h rt•,olu 111111 

1\1.i' t>ln• \lternJt11,· Pt,pllh' 
Rt·,olut11in \OR 
~l..t\ r,·111.1111 ,innm 1111111' 

investigation (rorm.il Stage ). 

I I.Ill' 15 dav~ lo , ubn11t .1 lt11111.1I 

,01npl.11nt .11lt•r '"'' :1 ,1.·l<>1 l\\lll:' 

till' l'-oltH' 11f l{1gh1 111 I 111 
Llt) o llit.c .lul'Ph' t <.: l.:l t' " 11111'1,unt 
11 a ... u 'j' ll'1l. .Ill 11111•,11g.111011 ",111i.lu1 ll'd 
( o mpl.11n.1111 .ind .11l l\·11 n.:,,t., 
h.1ve ,1 ri)'!h t 10 rcp•c\cnt.1111111 

Compl.1111.1111 h." lht. op11n1111I .1 I 111.11 

\~.:ri. 1 I >cu,ultl 11r .111 I H l< lw:11111y 

( 11mpl.1111.111I 111J~ .1ppl'.I li11d111i.:' 
, ,, .111t11:1111111 
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w==Jcindy J NSA-061 USA CIV 

From: 
Sent: 
To: 
Subject : 

Automated Agency Mass E-Ma1ler [agencyall@nsa 1c gov) 
Tuesday, September 27. 2011 8 09 AM 
Agency All 2.0 (ahas) 
(U//ffit::le1 Director's Message "01vers1ty and Inclusion at NSA" 

Classification : UNCLASSIFIED // F6R 6FFIEIAL ~SE 8NLY 

(U) Diversity and Inclusion at NSA 

(U) On 18 August 2011, the President issued an Executive Order, "Establishing a Coordinated 
Government-Wide Initiative to Promote Diversity and Incl usion in the Federal Workforce." 

In the Executive Order, the President states: "To realize more fully the goal of using the 
talents of all segments of society , the Federal Government must continue to challenge itself 
to enhance its ability to recruit, hire, promote, and retain a more dive r se workforce." 

(U) NSA relies on the extraordinary diversity within our workforce to drive mission success. 
I am deeply committed to the President's Executive Order, which states, "the Federal 
Government must create a cu l ture that encourages collaboration, f l exibility, and fairness to 
enable individuals to participate to their full potential." Our commitment to this goal helps 
ensure the Agency's capability to successfully execute the mission operations needed to 
protect our nation . 

(U) In our work at NSA, we see how much the world is becoming networked and interconnected . 
More and more we are challenged to conduct traditional signals intelligence and information 
assurance missions and to bring a comprehensive capability into the cyber domain. Our 
greatest assets in outmaneuvering foreign adversaries within cyberspace are fueled by our 
nation's greatest strengths: our rich diversit y and a framework of inclusion that embraces 
al l of our citizens. These tenets make America un i que , serve as the foundation of our 
country's most sacred ideal s, and share our core val ues at NSA. 

(U) Diversity and inclusion are f undamental attr i butes that not only underpin our current 
efforts but they are also essential to inspiring the innovative breakthroughs necessary for 
future success . Every ci vilian employee and military assignee can play an active role in 
advancing these mission imperatives. Toward that end, NSA will : 

* Proactively prevent harassment, discrimination, and intimidation in all workspaces and 
cu l tivate an atmosphere where everyone is treated with courtesy and respect. 

* Promote and l everage the exchange of ideas across grades, work roles, organizations and 
with all interactions with external partners and stakeholders . 

* Commit to equal ity of opportunity and inclusion by encouraging equity and fairness in 
the treatment of everyone, regardless of age, genetic information, color, sex , race, sexual 
orientation, disability, status as a parent , religion, national origin, or any other reason 
not related to meri t when recruiting, hiring, training, developing succession plans, 
selecting job applicants, evaluating performance, and promoting individuals. 

• Provide reasonable accommodations for applicants and employees with disabilities. 

* Resolve workplace conflicts and complaints expediently and without reprisal. 



• Support efforts that emerge from our Equal Employment Opportunity and Diversity 
organization, including diversity courses and seminars, the Employee Resource Group program, 
speaker events, and diversity-strategy development. 

(U) Leaders and employees at all levels shall support these endeavors. Together we will 
ensure that the diversity that embodies our great nation is mirrored within our workforce and 
is proudly embraced within all of our engagements and efforts that advance our missi on and 
keep our country safe. 

KEITH B. ALEXANDER 
Genera l , U.S. Army 
Commander, U.S. Cyber Command 
Director, NSA/Chief, CSS 

(U//Fet:16) Release Authority: Corporate Communications, Messaging and Publ i c Affairs, DNl 
(U//~ POC for Message: GEN Keith B. Alexander [askdir@nsa.ic.gov) 
(U//f6t:t&) Content Approva l for Message: 
(U//~ Distro: Entire NSA Workforce 

Classification: UNCLASSIFIED // f0R 0f fICIAL ~SE 0NLY 
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Subject: EEOD1120: No FEAR Act - Reminder of Mandatory Compliance 
Training 

(U) Knowing the rights, responsibilities and remedies available under federal anti
discrimination laws empowers all employees and reinforces NSA's commitment 
to cultivating an inclusive work environment where everyone is treated with 
fairness and respect. 

(U//FOUO) Equal Employment Opportunity and Diversity (EEOD) would like to 
take this time to remind everyone to complete the federally mandated No FEAR 
Act training course (EEOD1120) via VuPort ("go VuPort"). We recognize that 
many of you are already in compliance and this message should only serve as a 
reminder for you to identify your expiration date for EEOD1120. For others, 
please take time now to complete this course. Remember that this course 
pertains to all civilian employees along with any military assignees who 
supervise civilian employees. Each of these employees must complete this 
course every 2-years from your last completion date. 

(U//FOUO) The Notification and Federal Employee Antidiscrimination and 
Retaliation (No FEAR) Act of 15 May 2002 was enacted to protect the rights of 
employees under Federal antidiscrimination laws. Under this law, Federal 
agencies are accountable for training all employees on their rights, 
responsibilities, and remedies every two years. To provide this mandated No 
FEAR Act training , EEOD1120 has been developed within the VuPort platform 
("go VuPort"). Employees may access EEOD1120 by signing into VuPort at the 
following link: l I 
(U) If you do not have a current VuPort account, you will need to register for a 
new one. Once logged in, the EEOD1120 course will appear within the 
"Training" menu. Upon completion of the course, you will receive course credit 
within your individual train ing profile. 

(U//FOUO~ Following is a quick overview of important administrative 
points/concerns pertinent to this training: 

• (U) ALL civilian employees are required to complete EEOD1 120 every 2 · 
years from the date of last completion . 

• (U) ALL military assignees who supervise civilians must complete 
EEOD1120 from the date of last completion. 

• (U) If you do not have access to NSANet, please request a CD for this 
course by sending an e-mail to the DL EEOD_TRAINING alias. 

• (U) EEOD1120 contains five modules. It will take approximately 60 
minutes to complete this training. 

UNCLASSIFrED//l'OR OlTlCIAL USE ONLY 
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• (U) Anyone who has completed with in 2-years of this notice is in 
compliance and should have received credit from EEOD (please check 
you tra ining record) . 

• (U) Contractors ARE NOT required to take this course. 

(U) Your leadership and accountability is important to ensure a successfully 
compliant outcome. EEOD will provide periodic reports to monitor progress for 
this federally mandated training requirement. 

(U//FOUO) If you have any questions about the No FEAR Act training, please 
send an e-mail to DL EEOD TRAINING or call 969-5540. You are also 
encouraged to visit the EEOD website at "go EEOD." 

(U) Thank you so much for your time and consideration. 

Marlisa L. Smith 
Director 
Equal Employment Opportunity and Diversity (EEOD) 
OPS 286120, Suite 6251 
963-1891 , 301 688-7592 

FAIRNESS* INCLUSION * RESPECT 
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OFFICE OF Tl!E 

DIRECTOR 

NATIONAL SCIENCE FOUNDATION 
4201 WILSON BOULEVARD 

ARLINGTON, VIRGINIA 22230 

March 27, 2012 

The Honorable Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity Commission 
180 I L. Street, NW, Room I 006 
Washington, DC 20507 

Dear Madam Chair: 

In accordance with the annual reporting provisions of Title II of the Federal Employee 
Antidiscrimination and Retaliation Act of2002 (No Fear Act), Pub. L. 107-174, I am 
pleased to transmit the National Science Foundation's (NSF) report on its compliance 
efforts for FY 2011. 

For additional information, please contact Claudia J. Postell, Director, Office of Diversity 
and Inclusion, cpostcll(!'i>nsf.gov, 703.292.8020. 

Enclosure 

Sincerely, 

Subra Suresh 
Director 
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Introduction 

National Science Foundation 
The Notification and Federal Employee Antidiscrimination 

And 
Retaliation Act of 2002 ("No FEAR Act") 

Section 203(a) (7) Analysis 

The National Science Foundation (NSF) is pleased to present its report on the Notification and 
Federal Employee Antidiscrimination and Retaliation Act of2002 ("No FEAR Act") covering 
Fiscal Year (FY) 201 l, which summarizes many ofNSF's significant achievements in its equal 
employment opportunity (EEO) programs. NSF is committed to achieving equality for all 
employees through its management decisions, personnel actions, and programs that are designed 
to address such issues. 

In accordance with the Equal Employment Opportunity Commission (EEOC) Management 
Directive (MD) 715, NSF conducts an annual analysis of its workforce to ensure agency 
personnel policies, principles, and practices provide employment opportunities for all employees, 
particularly minorities, women and individuals with disabilities. NSF's EEO complaint program, 
which includes alternative dispute resolution and early intervention, provides for a prompt, fair, 
and impartial review of allegations of discrimination and other employment-related concerns. 

Although the number of complaints fluctuates from year to year, historically, NSF has not 
experienced a large number of complaints, and fiscal year FY 2011 is no exception. During FY 
2011, a total of IO informal complaints were initiated, and 10 formal complaints were carried 
over from FY 2010 for a total of20 active complaints (informal and formal). 1 Of the 10 informal 
complaints filed in FY 2011, one was withdrawn, one was settled, and one did not file formal. 
The remaining seven informal complaints progressed through the administrative complaint 
process and remained in inventory along with the I 0 complaints carried over from FY 20 I 0, in 
which two were closed, for a total of 15 complaints at the end of FY 2011. 

There were no cases filed in Federal court against NSF under the Federal antidiscrimination laws 
or whistleblower protection laws. NSF follows overall agency adverse and disciplinary action 
practices, procedures, and case law on determining appropriate action to be taken based on the 
nature of the offense when there is a violation. Additionally, NSF continues to regularly assess 
its practices and policies to ensure compliance with EEO laws and to avoid systemic barriers to 
EEO. 

NSF has developed an online training module for existing employees on the provisions of the No 
FEAR Act, in which recertification training is required every two years. In FY 2011, 298 
employees (20.05%) completed training via the online module, and 273 employees received the 
training via new employee orientation. The 2011 Analysis, which provides an overview of the 

Note that not all informal complaints progress to the formal stage. 

I 
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data required by the No FEAR Act, is attached as Enclosure 2. Additionally, this Analysis 
addresses on-going initiatives that demonstrate NSF's commitment to ensuring a diverse and 
dynamic workforce that is poised to carry out NSF's mission into the 21'1 century . 
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Report to Congress 
Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 

(No FEAR Act) 
National Science Foundation 

For Period Covering October 1, 2010, to September 30, 2011 

T-1: No FEAR Act Awareness Training (Academy Learn online training) • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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AWARENESS TRAINING 

~·· 
• fKUJCICt •IN.U$TIU 

National Science Foundation 

\'I '\i> I 1-..\R \ct 
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Objectives 

When you have completed this training module, you will be: 

• Familiar with the intent of No FEAR Act. 

• Familiar with the NSF Poticy on Equat Opportuni~ and Oi'Versi~. and 
Federal antidiscrimination laws . 

• Familiar with the process for pursuing a discrimination complaint . 

• Aware of employee rights under whistleblower laws and know how to 
pursue a whistleblower complaint . 



. . . 
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What Is the No FEAR Act? 

On May 15, 2002, President George W. Bush 
signed into lawlhe Notification ind F1d1ral 
Employee Antldlscrlmlnatlon 111d R1tallatlon 
Act: common~ known as the No FEAR Act. 

The No FEAR Act was prompted t:J./ a 
Congressional finding of acts of discrimination 
and reprisal against Federal employees who 
reported ~olalions of discrimination. 

The No FEAR Act ensures that the rights of 
employees, fonner employees, and applicants 
for employment are protected under 
antidiscrimination and whistleblower protection 
laws. 

What Is the Intent of the No FEAR Act? 

The No FEAR Act was enacted with the intent of. 

• Increasing Federal government agencies' compliance 
with antidiscriminalion laws. 

• Preventing retaliation for whistleblowing. 
• lmpr~ng Federal government agencies' 

accountability in cases of discrimination and 
retaliation. 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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Federal employees are protected against 
retalation for disclos1n1 of irlormation ht is 
reasonably belewd m evidence violations of 
law, rU&, or reg!Mtion; gross mismanegemert; 
gross waste of fu'lds; abuse of a~ or a 
st.bstarjal and specific danger m heallh and 
safety . 

These protections stand ritsS dlsclos1n1 of 
such lrforma110n Is speclllcaly prohlblled by 
law and reqtired by Ellltrulw Order m be kept 
seaat in the irErest of neticnl deferee or the 
con:ll.d of foreign affairs . 

,. . 
~----..... ~ . . -

What Does the No FEAR Act Require? 

The No FEAR Act requires that Federal agencies: 

• Provide notice to its employees. former employees. and applicants for Federal employment concerning the 
rights and remedies applicable to them under the employment discrimination and whistleblower protection 
laws . 

• At. least every two years, provide training to its employees, including managers, regarding the rights and 
remedies available under the employment discrimination and whistleblower protection laws . 

• Post quarterly on its ~ublic Web site summary statistical data pertaining to EEO complaints filed with the 
agency. 

• Submit to Congress. EEOC, the Department of Justice, and OPM, an annual report setting forth 
information about the agency's efforts to improve compliance with the employment discrimination and 
whistleblower protection laws and detailing the status of complaints brought against the agency under 
these laws . 
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No FEAR Act Notice 

Tile Notification and F-..1 Employee AntidiSCriminatlon and Retaliation Act of 2002, signed by P-nt George W. Bush on May 15, 2002. ia 
Intended to reduce Ille incidence of wori<~ disct1minalion within Ille federal government by making agencies and departments more acc:oontable. 
The Act ensures thal the rights of employees, former empk:lyees. and appltcants for emplOyment are protected under anlidiscrWnNtion and 
whislleb-.. protection laws. By Congressional mandate, fedeflll agencies are held acco<Jntable fof violations of antldlscrimlnation and whislle 
blower protection laws. Public Law 107-174, Summary. Congt ... found lhat 'agencies cannot be run ef!ectlvely ff those agencies praetlce IO IOlerate 
discrimination." Public Law 107-174, Tltle I, Gene<al Provisions, section 101(1). Additionally. Ille Act requires federal agencies to provide this notice IO 
tts employees, former empk>yees and applicants for empk>yment and to inform them at- their rights and protections available to them under Federal 
antidiacrlmlnatlon and whistlebiowef protaction laws. 

Antldlscrimlnatlon Lows 

Federal law prohibits discrimination against an employee°' -'leant with respect IO Ille terms. conditions or privileges of employment on the besls of 
"""'· colO<, religion, sex, national origin, age, disabl!lty. m-1status0< political efflliatlon. (SU.S.C. 2302(bX1), 29 U.S.C. 206(d), 29 U.S.C. 631, 29 
U.S.C. 633a, 29 U.S.C. 791 and 42 U.S.C. 2000e-16. NSF will maintain an environment fnle of all forms of prohibited discrtmination. If you believe 
11>81 you haV<I been diaalrninated against based on race, cclo<. religion, sex. national origin, 0< disabil'ity. you must contact the NSF Olflce of Equal 
()ppcrtiJnity Programs (OEOP) within 46 calendar deys of Ille alleged discriminatory action. O<, In Ille case of pet"""1el action. within 46 calendar 
days of the effective date of the action. For age discrimination complaints, you must either contact OEOP as staled above or you may give notice of 
ltltant to sue to Ille Equal Employment Opportunity Commission (EEOC) within 180 calendw deys of Ille alleged discriminatory action. If you allege 
discrimination based on marital status 0< political efflliatlon, you may flle a written complaint with Ille U.S. Office of Spacial Counsel (OSC) (See 
contact infonnatlon below). In the alternative (or In some cases, in addition), you may fHe your complaint under the administrative grievance 
procedure or the negotiated grievance procedure under the Coftectlve Bargaining Agreement between Local 3403, American Federat;on of 
GoV<1mment Employees (AFGE), AFL-CIO and NSF. The Telephone contact fo< the AFGE Local 3403 is 703.292.7170. 

NSF employees with Ille autflO<ity to take. d1!8CI olt1e111 to tal<a, '11C001mend 0< approve any p&Bannel action must not uss lhat authority to take or fail 
to take, or threaten to take, a personnel action against an emplo)l88 or applicant who discloses protected information. NSF employees and applicants 
ere protected agak\at retallation for dlscioeure of infOfTTlation that Is reasonably believed to evidence violations of law, rufe, or regulation; gross 
mismanagement. gross waste of funds; abuse of authority: or substantial and spedfic danger IO public heallh or safety. unless disctosure of such 
klformatlon is specifically prohibited by law and such information is spadfically required by Exoartlve Order to be kept secret In Ille Interest of national 
defense OJ the conduttoll0<a\gn allalro. lSU.S.C. 2302lb)(8). W-bellove'lhal-hav<I been a-..lcllm of""'lslle- retallallon. - may file a 
written complalnt(Form OSC-U) wtth the OSC •t 1730 M Street NW, Sulla 218, Washington. DC 20036-460!5 oronline through the OSC Web .lllt: 
tJttc:Jtwww osc gov 

. ' , I " < J I · I ·~ . \ R _ \ c t ______ .... ~ 
~ Check on Leaming 
Read Iha question below. After making ~ arwwer selactlon. clck SUBMIT 
t> rac:ei\18 faedback on~ arawer choice. 

Which of Iha blowing is NOT an ilEnt of Iha No FEAR A~ 

v a) To prewnt retal alion for whistlablowing 

"" b) To pl'Ollide additional awruts for reporting discrimination complaira 

v c) To increase Federal gowrrment agencies' complance with 
anlidlscrimlnation laws 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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~ Check on Leaming 
Read the question below. After making )'Qt' arewer selection. clck SUBMIT 
lo receiw feedback on )'QI.I' arewer choice. 

Wtich of the folowing Is NOT an lnlllnl of the No FEAR Acr? 

._. a) To prewnl retalation ror whislleblowing 

~ b) To pl'OWSe additional awruts ror reporting discrimination complainls 

u c) To increase Federal gowmmenl agencies' oomplance with 
antidiscrimination laws 

·,,, \.o l·L.\R .\ct 

Equal Opportunity and Diversity 

I is the polcy of NSF lo 111111n eq .. 1 oppoftllity in al 
phases of emp~ delvery of Mr.ices. and the 
admirill1ration of granls and conlradll . 

NSF wil maintain an envirof1Tl8nl for al of oi.r employees 
and cust>mers lhet is free from protibitad discrimination 
and twraument based on race, color, relgion, gender, 
18lUI oriera1lon, disabilty, age, national origin, and 
protaded genetic irlonnatlon . 

Alff complairt of protibitad discrimination wil be taken 
seriowly. I )OU behw )OU lww been discriminated 
against, contact NSF's Office ofEq .. 1 Opportlrity 
Programs (OEOP) . 

Yes, the correct 
answer is "b". lt is 
not the intent of the 
No FEAR Actto 
provide additional 
avenues for 
reporting 
discrimination 
complaints . 
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NATIONAL SCIENCE FOUNDATION 
EQUAL OPPORTUNITY AND DIVERSITY POLICY STATEMENT 

It is the policy of the National Science Foundation (NSF) to ensure equal opportunity in all phases of employment, 
delivery of services, and administering of grants and contracts. NSF will maintain an environment for all of our 
employees and customers that Is free from prohibited discrimination and harassment based on race, color, 
religion, gender (includes sexual harassment and discrimination based on pregnancy), sexual orientation, 
disability, age, national origin, and protected genetic Information. Individuals are also protected from retaliation for 
exercising their rights under anti-<llscrimlnation laws. 

Any complaint of prohibited discrimination or retaliation will be taken seriously. Any employee or customer, who 
believes that he/she has been discriminated or retaliated against, should contact NSF's Office of Equal 
Opportunity Programs. 

One of our major intents, as we advance research and education in science and engineering for the next 
generation, is to promote diversity In our workforce and in all NSF programs and activities. We are committed to 
addressing our diversity goals through the NSF Strategic Plan. All managers and supervisors are encouraged to 
increase the participation of underrepresented groups through effective outreach and recruitment practices. 

By working together, NSF can maintain a wolX environment that promotes fa irness, lncluslveness, and respect for 
all employees. 

Arden L. Bement, Jr. 
Director 

Kathie L. Olsen 
Deputy Director 

' ·,,, '\11 l·I~ \R .\ct --- ......._~'-- . . . 

Prevention of Harassment 
Harassmert is deftned as any tnNelcome wrbal or pt¥Sical 
conduct based on race, color, relglon, gender, age, dlsabilty, 
l'lll1knll origin. and by NSF Poley. t.rassmert based on se-1 
oriertation and prol9ctad genetic lrlonnatlon. 

Note that marwgemert or supervisors' actions ht are lnlended 
to mainlllin workplace producthllty or personal eltactlwness 
might appear to be t.rassing, bl1 t.Jlless their actions meet the 
defirition abow, their actions may lkely not rise to the lellal of 
tnawflj t.rassmert. 

At NSF we s1rMt to create an erwlrormert ht is respectfU of 
tunan digmy and conducilolll to maidnun producti...tty. 

No t.rassmert wll be IDleratad in h wortcplace. 

r )'OU feel )'OU are being t.ralsed by a supervisor, coworker, or 
CUlltomer, make It dear to the lndMdml(s) ht such bet.\'lor Is 
offensMt and tnNelcome. And, Immediately report this 
bet.llior to an appropriate marwgemert ofllclal In the 
orgarization in wtich h lncldert oectmtd or to the OEOP. 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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NATIONAL SCIENCE FOUNDATION POLICY ON THE PREVENTION OF HARASSMENT 

It is the policy of the National Science Foundation (NSF) that all employees should be able to work in an environment 
that Is free from harassment. We want to ensure a work environment that is respectful of human dignity and conducive 
to maximum productivity. NSF will not tolerale harassment in the workplace . 

Harassment is prohibited by Federal law, and is defined as any unwelcome verbal or physical conduct based on race, 
color. religion, gender. sexual orientation, disability, age, national origin. and protected genetic information that is so 
objectively offensive as to alter the conditions of the individual's employment. Harassment unreasonably interferes 
with the performance of an employee and can create an intimidating, hostile, or offensive work environment. 
Furthermore, any retaliation against an individual who has brought forth a complaint alleging harassment is similarly 
unlawful. 

NSF employees who feel that they are being harassed by supervisors, co-workers, or customers should make it clear 
to the individual(s) that such behavior is offensive and unwelcome. They should immediately report this behavior to an 
appropriate management official In the organization In which the incident occurred or to the Office of Equal 
Opportunity Programs . 

The confidentially of employees bringing forth complaints of harassment will be protected to the extent possible. In 
accordance with the EEO complaint process, all allegations of harassment will be promptly and thoroughly 
investigated. NSF will take the actions necessary to ensure that these matters are addressed swiftly, fairly, and 
effectively . 

We know that you will support our continuing commitment to exhibit the highest level of professional behavior and 
courtesy that each of us deserves. courtesy that each of us deserves . 

Arden L. Bement, Jr. 
Director 

·,..,, '\(> l·l·:.\R .\CL 

Kathie L. Olsen 
Deputy Director 
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~ Check on Learning 

Read the scenario below. After making your answer selection, click 
SUBMrr to receive feedback on your answer choice . 

You stop by a coleague's office to ask a question about an upcoming 
panel. As you reach the office door, you notice on the computer screen an 
image of a sexually suggestive picture. Over the course of the next sewral 
weeks, you pass by this office and see your colleague viewing other 
images of sexually suggestive pictu'es on the computer. Might this 
employee's behavior constitute harassment prohibited by NSF's policy? 

u a)Yes 

u b) No 
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~ Check on Leaming 

Read lhe scenario below. Aller makl"ij your answer selection, dick 
SUBMIT to receive feedback on yotr answer choice. 

You skip by a coleague's office to ask a question aboli an upcoming 
panel. As you reach the office door, you notice on the compt.4er screen an 
image of a sexualy suggestive pictm. o.ier the cause of lhe next sewral 
weeks, you pass by tis office and see yotr coleague ..,;ewing other 
images of sexualy suggestive pictms on the c:ompter. Migi. tis 
empbyee's beha..,;or constibAe harassmen prohbited by NSF's poicy? 

\!> a) Yes 

v b)No 

· , ,, '-. 11 1·1.\i\ \l.: 
~· 

What Are Antidiscrimination Laws? 

legal disaiminetlon ocan when en empb)ee is lrutlld 
d~ ttwn another similarly altuM9d empb)ee and tie 
treatment is baaed on raoe, color, relglon, sex (lncbfing 
IMIJCl.81 twruament end pregnancy discrimination), netlonel 
origin, age, ordiaabilty. 

Anlidiscriminetlon laws prohibit WOfkpleoe discrimination, 
protect~ rlgtc to be treated fairly end eqlilllbly, end 
pl'Ollide pl'Otlldlon against retaletlon If )OU eierclse ~ 
rigles talder any of the Federal enlk:ll1crimlnetlon laws. 

Yes, the correct 
answer is 
"a.• Harassment 
based on sex is 
unwelcome conduct 
of a sexual nature 
that unreasonably 
interferes with an 
individual's job 
performance or 
creates an 
intimidating, hostile 
or offensive working 
environment will not 
be tolerated. In this 
situation, you should 
notify an appropriate 
management official 
or the OEOP. 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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Antidiscrimination Laws 
The folowing laws protect )'OU against llegal discrimination and retal ation for 9ll8t'Cising )'Our rigta 
tnter thase laws. There are othar Federal laws lhat apply lo i1111tiUio1111 lhat recei1111 Federal fuids . 

Title VI Prohibits employmert discrimination based on race, color, relgion, sex 
(Including se-1 harassmert and pregnancy discrimination), and national 
origin 

American• with Prohlbi1s employmert discrimination 11911111111 quelfied lndividuels with 
DINbllllln Act disabilties 
(ADA)•nd 
Rehllbilbtlon Act 

Age Prohlbi1s employmert discrimination based· on age or lndividuels who are 
DIKrimlndon In 40 )'Mlrs or age or older 
Employment Act 

Eqml Pmy Act Prohibits sex-based wage discrimination in Iha work environmert 

Federal laws 
n addition to the Federal laws that provide proeection for Federal employaes, there are 
Federal laws that app¥ to lnstlUionl that recei'AI Federal fl.nis . 

Tille VI Prohibits discrimination on the basis of race, color, and national origin in 
programs and aclMtles receM~ Federal flnaOO&I assistance 

Tille IX Prohibits discrimination based on gender In educational programs or 
aclivi1ies receM~ Federal assistance 
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<fJ. Check on Learning 

Read the statement below. After making your answer selection, click 
SUBMIT to receive feedback on your answer choice. 

A wtite male cannot bring an action Infer Title VI for discrimination. 

v a) True 

v b) False 

. ' ' I '\ 1 J l · I ·: \ R . \ c l 
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ri/J Check on Leaming 

Read the statement below. After making ~II' answer selection, cick 
SUBMrr ID receiw feedback on ~II' answer choice. 

A wtlte male cannot bring an action under Tide VI for discrimination. 

v a) True 

® b) False 

Yes, Ms correct! 
Title VD prohibits 
di scnmi nation 
against "any 
individual" because 
of such individual's 
race. color. religion, 
sex. or national 
origin. Title VU's 
terms are not fimited 
to discnminalion 
against members ot 
oot particular race. 
colot', religion, sex. 
or national origin. 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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~ Check on Learning 

Read the question below. After making ~i.- answer selection, click 
SUBMIT to receive feedback on yoi.- answer choice . 

You are 39 years old and denied promotion in favor of a younger person 
who is 29 years old. Can you bring a claim under the Age Discrimination in 
Employment Act alleging discrimination based on age? 

v a) Yes 

v b)No 

· \-..1 "°() 11·:.\R .\ct 
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{ff;- Check on Leaming 

Read the question below. After making ~lJ' answer selection, dick 
SUBMrT ti receive feedback on ~lJ' answer croice. 

You are 39 years old and denied promotion in fa~r of a ~unger person 
wro is 29 years old. Can ~u bring a claim under the Age Discrimination in 
Emplo~nt Act. aleging discrimination based on age? 

v a) Yes 

® b)No 

Yes, that's correct! 
The Age 
Discrimination in 
Employment Act on 
prohibits 
discrimination 
agal nst persons 
aged 40 or older. 
Persons under the 
age of 40 are not 
protected. 
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rt/J- Check on Leaming 
Read the scenar1o beloW. After making your answer selectlon, cUck 
SUBMIT to receive feedback on yoll' answer choice. 

You are a program assista". After amot.ncing )'Oll' pregnancy, you are 
told that you are not being promoted. When you ask wtf/ you are not being 
promoted, )'Oll' s~Nisor tels you that the reason is that, "You are going to 
miss a lot of work because of the pregnancy. We need someone who can 
de'JOte more time to the j:>b." 

Is this a possible act of discrimination rovered ln:ler Title Vf? 

u a) Yes 

'-' b) No 

·,,, '\.<; l·l .. \R \Lt 
. - ' - . 

<f/J Check on Leaming 

Read the scenario below. Aller making you: answer selection, cick 
SUBMIT kl receive feedback on )'011" answer croice. 

You are a program assistal1. Aller annoulcing yoll" pregnancy, you are 
told that you are not being promoted. When you ask wttf you are not being 
promoted, you: Sl4)8Nisor tels you that the reason is that, "You are going kl 
miss a k>t of work because of the pregnancy. We need someone wro can 
devote more time kl the pb." 

b thi:s 11 po:s:sible 11ct of di:scriminelion c;overed u-der Tille Vfl 

~ a)Yes 

\,) b)No 

Yes. thac's correct! 
The Pregnancy 
D1scnminat1on Act 
amended Tide VII. 
The Tide VII statue 
as amended 
prohibits 
d1scnmnabon 
because of °' on the 
basis ot pregnancy, 
ctildblrth. °' relaed 
medcal condibons. 

• • • • • • • • • • • • • • • • • • • • • • • • 
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riJ. Check on Leaming 
Read the scenario below. After making you- answer selection, click 
SUBMIT ID receive feedback on your answer choice . 

You are an employee at NSF. You and a coleague of yoll"S report ID the 
same super.;sor. You find out that your coleague was given a sigrrncantly 
tigher performance borus than you. You have reason kl beieve that your 
coleague was given this large performance borus because your coleague 
was having a romantic relationstip with the super.;sor. Might you have a 
claim of discrimination? 

1_., a) Yes 

v b)No 

·,,, '\•i 1·1· .. \R \ct 
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rfJ. Check on Leaming 
Read the scenerio below. After making you-answer selection, cick 
SUBMIT kl receive feedback on yw answer choice . 

You are an employee at NSF. You and a coleague of yours report to the . 
same supeNisor. You find out that your coleague was given a sigrificantly 
tigher performance bonus than you. You have reason ID believe that your 
coleague was given this large performance bonus because yw coleague 
was having a romantic relationstip with the super.;sor. Might you have a 
claim of discrimination? 

(!) a)Yes 

..J b}No 

Yes. irnts correct 
Treatment based on 
sex which adversely 
affects lhe 
employment 
opportunities or 
benefits of third 
parties may 
constib.te illegal 
discrimination. 
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Do You Know Your Rights as a Victim of Possible 
Discrimination? 

One of your rights as a victim of d1scnminabon or retaliation under 
anbdiscrimination laws is the nght to file a complaint. If you feel 
that you have been a 't'ldlm of d1scnmmabon and wish to file a 
complaint, you must contact the Office of Equal Opportunity 
Programs (OEOPl within 45 calendar days of the following 

• An alleged discriminatory act or incident 
• The effefbve date of an aDeged dlscnmmatory personnel 

action 
• The date you became f!IVal'e of, or reasonab~ should have 

known of, an aUeged discnminatory action 

· , , , '-..;<i 1·1. \!\. \ct 
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How Can You Address a Discrimination Complaint? 

.... 

There are two methods that can be used if you believe you have been discriminated against. You 
have the right to choose between the traditional discrimination complaint process and Alternative 
Dispute Resolution (ADR) to address your discrimination complaint. 

ADR may also be used in the Traditional Discrimination Complaint Process. 

However, if you choose to begin either process, you must contact OEOP within 45 calendar days. 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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Contact OEOP 

Contact OEOP within 45 calendar days of the 
following: 

• An alleged discriminatory act or incident 

• The effective date of an alleged 
discriminatory personnel action 

• The date you became aware of. or 
reasonably should have known of, en 
alleged discriminatory action 

- . . . . . 
-~ . - -

Alternative Dispute Resolution (ADR) 

ADR is an informal. collaborative, problem-soMng 
proces; where the goal i; to impr0\19 or re;tore 
productive working relationships with fellow employees . 

Mediation is the form of ADR used by NSF . 

Mediation: 
• Allows participants to reach a voluntary, mutually 

agreeable resolution . 
• May be added to the traditional complaint process. if 

parties agree . 
• Is confidontial and tho outcomos aro rovoalod on a 

need to know basis . 
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Traditional Discrimination Complaint Process 
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Traditional Discrimination Complaint Process 

• Contact EEO olfic1al within 45 calendar days of the alleged action. 
o Ni alleged discril'l'llnatory act or incident 
o The effective date of an alleged d1scnm1natory personnel action 

Stage 5 
Th 

RavloW 
Proce s 

Stage 6 
Fed r 
OistrlCI 
Court 

o The date you became aware of, or reasonably should have known or. an alleged discri1T11natory 
action 

• A counselor wil be provided 
• r add1bonal bme 1s needed for resolution. counsehng may be elClended up to 60 addibonal 

calendar days 
• You may choose mediaion in tieu ot mformal counseling. 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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Traditional Discrimination Complaint Process 

Stage 1 
Tne 

Preccmplatnt 
Process 

Stage 3 

The • 
lnvesllgatlVe 

Process 

Stage 4 
' The 

Appea s 
Precess 

• 
Stage 5 

The 
Revtew 
Process 

Stage 6 
F deral 
Distnct 
Court 

• Formal complaints must be filed within 15 caendar da,is alter receipt of the 'Nonce of Right 
to File" letter. The cOl'rl>lalrt roost be filed with either NSF's Office of Equal Opportunity 
Programs 0< the Otroctor, NSF 

• OEOP reviews 'fOIX complaint to make a determination to accept or dismiss 
• r dismissed, you 'Mii be notified in v.flnng and pravided appeal rights . 
• r accepted, a formal invesnganon win be held . 

· ,, , '.\.11 l·I. \R .\ct -·· .. . . ...... - . . . 

Traditional Discrimination Complaint Process 

The The Fo•mal 1111 .. ... ' '"" 

1 

1 · .. · 1 
Precompla1nt • Ccmplainl • ........ 

Process Process "-

• An investigator is assigned. 

Stage 4 
1he 

Appeals 
Process 

.. Stage 5 
The 

Re111Cv. 
Process 

Stage 6 
fed~ral 
01slr1cl 
Court 

• The 1nvesngation prO't'ldes a factual record upon which to make findings on the clatms raisec 
in you complaint. 

• The invesngalion should be completed within 180 calendar days from the date of fi~ng. W 
may be extended tor an additional 90 calendar da,is. 

• Upon cornplenon of the 1nvestiganon, you win receive a COfl'f of the report of investigation 
(ROI) along with notification of your rigtt to request a hearing or an irrvnediate final agency 
decision tJ{ the NSF Olrector 'Mthin 30 calendar da,is of receipt of the ROI . 
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Traditional Discrimination Complaint Process 

Stage 1 Stage 2 

'"''' [ -· 1 
Stage 5 Stage 6 

The .. Tl'e Forrra The 1111 • Tl'le • Feder 
P compta t COm lal!\l tw !Jga e • ACIPllk Re lew OistrlCI 

Process Process Process Pnlcelt Proc s Court 

• You ~request a heanng by the EEOC after the 1nvestJgatJon or 1 BO calendar days after the 
filing of a formal complaint t the 1nvestJgatJon IS not complet!! wrthtn the 1 BO calendar da'fS 

• If on CCOC hconng "' rcquc:sted, the Admini3tnstrve Judge (A.I) ..,a conduct o hcoring ond r.i~uc o 
dec1s1on v;ithin 1 BO calendar days 

• In ieu of a hearing, you may request a final agency decision on the ments"Ofyour complaint from 
the Director, NSF 

• A final agency deciston should be tSSued withtn 60 calendar days of the request. 
• You may appeal the Als deciston or the NSF Director's decision to the EEOC Office ot Federal 

Operabons (OFO). 
• NSF ~ also appeal an AJs decision 

·,,, :\•J l·L.\R .\ct 
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Traditional Discrimination Complaint Process 

..... I -· I The • 1111 • 
Appeals RMlllr 
Process ,,_ 

Stage 1 Stage 2 Stag1 3 
The .. The Forma • The • 

Precomplaint :i Complaint lnvesugat e 
Process Process ProceJs 

Stage 6 

Federal 
DIStrtct 
Coun 

• W NSF decides not to accept the AJs decision. NSF must file an appeal to the EEOC. The 
EEOC wil make the final administrabve dec1s100 

• If you appeal. the EEOC win also make the final administrative decision. 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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Traditional Discrimination Complaint Process 

The The Formal It The T~e The Fedlrll 
Stage 1 Stage 2 Stage 3 Stage 4 Stage 5 @] .... I 

Precomplalnl .. Complaint .. lrwes~gal!Ve .. Appeals .. ReVJew • Dll'1ct 
Process Process Process Process Process CClurt 

• You may file your complaint in U.S. District Court following the final EEOC decision . 
• You will have rights to appeal to one of the Federal Appeals Courts . 
• Ulllmately. you may ask the U.S. Supreme Court to review your case . 

·\,I '\u 1·1-:.\R .\Ct 
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(f/J- Check on Learning 
Read the scenario below. After making yoll' answer selection, click SUBMIT 
to receive feedback on yoll' answer choice . 

You believe you are being discriminated against You file a complaint and 
become involved in mediation. Can you stil file a formal complaint if you do 
not reach resoltAion ltvough mediation? 

v a)Yes 

v b)No 
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fi$ Check on Leaming 
Read the scenario below. After making yo11: answer selection, click SUBMIT 
to receive feedback on yolJ' answer choice. 

You believe you are being discriminated against You file a complaint and 
become iMlved in mediation. Can you stil fi le a formal complaint if you do 
not reach resolt1ion ltrough mediation? 

<!! a) Yes 

u b)No 

Yes, lhar s correct. 
Mediation allows yo 
to maintain your 
rights and access to 
the tradibonal 
complaint process if 
mediation does not 
resoM! the issue. 

·,,, ~u l·T:.\I\ .\ct 
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What Is Whistleblower Protection? 

Federal employees are protected against retaliation bytheir employing agencies for disclosure of 
information that is reasonably believed to evidence violations of law, rule, or regulation; gross 
mismanagement gross waste of funds; abuse of authority: or a substantial and specific danger to 
health and safety. 

Arfof disclosure that meets these conditions is protected if it is made to the U.S. Office of Special 
Counsel (OSC) or NSF's Office of Inspector General (OIG). A disclosure meeting these conditions 
made to arfof other individual or organization is also protected unless disclosing the information is 
specifically prohibited by law or required by Executive Order to be kept secret in the interest of 
national defense or the conduct of foreign affairs. 

Federal law also prohibits OSC from revealing your identity without your consent, unless the OSC 
determines that it is necessary because of an imminent danger to public health or safety, or an 
imminent violation of criminal law. NSF's OIG is also prohibited from revealing your identity without 
your consent, unless the OIG determines that such disclosure is unavoidable during the course of the 
investigation. 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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Can You Challenge an Action Taken Again~t You that You 
Believe Is Retaliation for Whistleblowing? 

Wyou believe that you have been the'llctim of 
whist!eblower retaflabon, you may file a written complaint 
with the U.S. Office ot Special Counsel. (See the OSC 
website: http //oNfflv.osc.gov) 

W the action taken against you is directty appealable to 
the U.S. Merit Systems Protecbon Board (MSPBJ (e g., 
termination), you may file an appeal directtywith the 
MSPB in lieu of going to the OSC Consult the MSPB 
riebsite (WWW mspb.gov) for more mfonnatJon . 

Alternative~. if you are in a bargaining unit position you 
may be able to file a grievance under the CollectJve 
Bargaining Agreement. Contact your union 
representative for more information . 

· \-..I \;u l·l·:.\R .\CL 
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fl/J- Check on Leaming 
Read the sonrio bebw. After maklrg )(>ti' answer selection, cick 
SUBMIT ti reoeiw feedback on )(>ti' answer croice . 

You al9 t.Mrg diftla.ties with )(>II' si..,arvisor, and 819 ~set 
at the most recert petbrmance ratirg )OU received. You 
decide tl lr*>rrn NSF's Olfice of nspeck>r General thet)W 
si..,arvisor is ergagirg in gross mismanagemert and a gross 
waste of flnts, Mn though )IOU haw ro reason ti beleve INs 
is true. Several monhs later, )IOU al9 remoYed from NSF for 
poor pelfonnance. I you argue thet INs 19mowl action was 
19talation forwtistleblowirg, wil )W rigta be protected 
Lnler the Wtlstlablower Arn 

u a)Yes 

v b) No 

http://mspb.gov
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(f/J. Check on Leaming 

Read the scenorio below. After making yo11 ontrM!r selection, clck 
SUBMIT t> receiYe feedback on yoll' answer choice. 

You are te..;ng difliruties with )'Oll' s14>9rvisor, and are ~set 
at the most receri performance rating you receill8d. You 
decide t> il1orm NSF's Ollice of '1spect>r General ttet )'Oll' 
s14>9rvisor is engaging in gross mismal8gemeri and a gross 
waste of finis, eYen though you 1'11118 ro reason t> beleYe ltis 
is true. Sell8rlll morh later, you are remoll8d from NSF for 
poor performance. f you argue ttet ltis removal action was 
retal alion for wtls11eblowing, wil )'Oll' rigtcs be proteded 
lllder the wtistleblower Acfl 

v a)Yes 

0 b)No 

,• t, 
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Where Can You Get More Information? 

That's correct! The answer is 
' No: You are considered a 
whistleblower only it you have a 
reasonable belier or a vtolatlon 
of law, rule, or regulation: gross 
mismanagement gross waste 
of funds; abuse ot authority: or 
a substantial and specific 
danger to health and safety. In 
this case, you did not have a 
reasonable belief of arrj 
wrongdoing on the part ot your 
supervisor, so you aro not 
considered a whistleblower, 
and you would not be entitled 
to the protection of the laws 
prohibiting retafiation against 
whistleblowers. 

I )'OU have any questions or woUd like more information about the No FEAR Act, please contact tho 
NSF Oftice of Equal Opportl.nity Programs. 

~ Phone: 703-292-8020 

® E-mail: eeo@nsf.gov 

(]) n Person: Stafrord ~ Room 255S 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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Can You Ask Questions Anonymously? 

Yes. It you have questions AND WISH TO REMAIN 
ANONYMOUS. please contact tne OEOP at 70:> m. 
8020 and yoor anonymity WID be protected 

For a sib.Jalion irl't'OMng fraud. waste. or abuse that you 
are not comfortable reporting dlrecttt because of some 
circumstance. tne NSF Office of the klspector General 
maintains an anooymous hotline at 1-8()()..428-2189 . 

. '\ 'I ' I ) I · I ·: \ R . \ L ! 

Congratulations 

NSF is committed to creating a diverse workforce that can work 
successfully in an environment that Is free from harassment and respectful 
of human dignity . 

You have completed the No FEAR Act AwareneH Training. Your 
completion will be documented In your learning plan. You will also receive a 
certificate by email. 
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The National Science Foundation 
The Notification and Federal Employee Antidiscrimination 

And 
Retaliation Act of 2002 

("No FEAR Act") 

201 l ANALYSIS - Section 203(a)(7) 

A. Trend Analysis 

During Fiscal Year (FY) 201 l, a total of 10 informal complaints were initiated. Of the informal 
complaints filed, one was voluntarily withdrawn, one was settled and one did not file a formal 
complaint. The remaining seven informal complaints progressed through the administrative 
complaint process . 

In addition to the seven informal complaints that progressed to the formal stage, there were 10 
formal complaints on-hand at the beginning of FY 2011 for a total of 17 formal complaints. Of 
the 17 formal complaints, two were closed and 15 remained in inventory at the end of FY 2011 . 

There was one complaint filed under Title VI of the Civil Rights Act of 1964, as amended, and 
no complaints filed under Title IX of the Education Amendments of 1972, as amended. There 
were no complaints filed under Section 504 of the Rehabilitation Act of 1973 . 

B. Causal Analysis 

During fiscal years 2010 and 2011, the number of informal complaints remained the same. While 
NSF bas not historically experienced a large number of complaints, the Office of Diversity and 
Inclusion (ODI), conducted an analysis of the informal complaints initiated in FY 2011 for 
potential trends and/or barriers. A review of the complaints showed two were filed from 
employees in the same unit, but in different divisions under different direct supervisors . 

C. Practical Knowledge Gained through Experience 

NSF is committed to equal employment opportunity (EEO) principles and practices in all of its 
management decisions and personnel activities. It is the goal of NSF to develop and retain a 
high-quality, diverse workforce that is representative of our nation's diversity. NSF believes that 
a culturally diverse environment promotes better communication, ideas, and trust between 
individuals. Therefore, NSF will continue its emphasis on attracting the best candidates from a 
variety of sources, selecting and advancing the best qualified employees based upon merit, 
training its managers and employees on their EEO rights and responsibilities, providing equal 
opportunities to all individuals, and providing a prompt, fair and impartial review and 
adjudication of any allegations of discrimination . 

1 



D. Actions Plannedffaken to Improve Agency Complaint or Civil Rights Program 

During FY 2011, NSF's noteworthy accomplishments include the following: 

2 

3 

o ODI continued to update the Notification of Federal Employee Anti-discrimination and 
Retaliation Act (No FEAR Act) data on its website in accordance with the No FEAR Act 
of2002. 

o ODI continued to be cognizant of the regulatory requirements of timely processing of 
complaints and continued to strive in adhering to this requirement. ODI has always had in 
place an efficient and expeditious process of employing contractor services for ODI 
investigations and alternative dispute resolution (ADR), and in FY 2010 re-instituted its 
Early Intervention Program resulting in the resolution of one complaint that could have 
resulted in an EEO filing. 

o NSF continued its agency-wide distribution of EEO and Harassment Policy Statements 
signed by the Director and Deputy Director (policies are distributed annually). All EEO 
and related brochures were updated and provided at all training sessions, which include: 
EEO complaint brochure, the Early Intervention Program (EIP) brochure, Reasonable 
Accommodations brochure, Prevention of Sexual Harassment and Diversity booklets, and 
Guide to Etiquette and Behavior for Communicating and Working with Individuals with 
Disabilities brochure. The relevant documents were also provided to employees during 
the complaint initial intake process. 

o NSF continued to regularly assess its practices and policies to ensure compliance with 
EEO laws and to avoid systemic barriers to EEO. NSF continued its very successful 
reasonable accommodations program that provides employees, applicants, visitors and 
panelists with disabilities with reasonable accommodations. In FY 2011, the Department 
of Defense Computer/Electronic Accommodation Program (CAP) provided 39 NSF 
reasonable accommodations, which is a decrease of 77 .71 % from FY 2010. Additionally, 
the total expenses incurred for reasonable accommodations from NSF's "centralized 
fund" showed a 13.6% decrease from FY 2010. 1 

o ODI, in addition to the on-line training module, continued to conduct the No FEAR Act 
training as part of the New Employees Orientation (NEO). Employees were provided 
information on their rights under the antidiscrimination and whistleblower laws.2 
Approximately 273 new employees received this training during FY 2011.3 

o Devised and implemented a new course entitled "NSF Becoming a Model EEO Agency: 
The Role of Managers and Supervisors", a training module that was completed by 100% 

CAP provides information based on the number of accommodations, not the number of employees assisted. 

Moreover, in FY 2011 , the NSF Director issued to all employees the agency's policy on "Understanding 
Prohibited Personnel Practices, Whistleblower Protections, and the Hatch Act." 

A copy of the presentation offered in NEO appears at Enclosure 3. 

2 
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of NSF managers and was devised to ensure managers had a clear understanding of their 
role in assisting NSF attain model EEO status. Areas covered in the course include: 

o Alternative dispute resolution and conflict resolution, with a focus on agency 
processes in place, how these processes can assist in resolving conflicts/disputes in 
their respective work environments, and effective communications. Training also 
covered NSF's intervention and facilitation processes, designed to create a forum to 
address and correct tension in the workplace; 

o EEO complaints process with a focus on the applicable laws and regulations, as well 
as the manager' s responsibilities during the informal, formal, and hearing processes, 
inclusive of cooperation with EEO officials during the EEO process; 

o Diversity, which focused on the manager's role in ensuring the workplace is inclusive 
and free from all forms of discrimination, harassment, and retaliation, as well as 
consequences of unacceptable behavior; 

o Religious accommodation, which included a discussion on the process as well as 
undue hardship; and 

o Reasonable accommodation, which also covered the manager's role in the process, 
confidentiality, and undue hardship . 

o NSF strategically integrated EEO into the agency's mission in which it became one of the 
first federal agencies to incorporate language into its Strategic Plan that specifically 
connects the goal of attaining model EEO status to EEOC-specific criteria. This goal was 
also incorporated within performance goals for implementation as part of the 
Government Performance and Results Act (GPRA), in which the ODI Director served as 
a Lieutenant, and the three measures identified were met. 

o ODI revised its EEO training materials for New Employee Orientation (NEO), EEO 
briefings for various offices at their request in which more than 273 employees received 
the training, provided EEO and diversity training to 100% of its supervisors and 
managers, and provided EEO training at every NSF Program Managers Seminar . 

o ODI continued its focus on assisting the agency best achieve model EEO status by 
focusing on the following principles: demonstrated commitment to EEO from agency 
leadership; integration of EEO into the agency's strategic mission; management and 
program accountability; proactive prevention of unlawful discrimination; efficiency; and 
responsiveness and legal compliance, in which significant strides were made in 
addressing the remaining actions necessary to successfully complete the Model EEO 
Agency checklist. 

o ODI reestablished its participation on The Department of Justice Interagency Working 
Group charged with Title IX compliance issues . 

3 



o Revised and implemented a webpage and a brochure detailing NSF's compliance 
responsibilities under Title IX of the Education Amendments of 1972. 

o ODI continued development of its first Title IX Compliance Review Plan, which lays the 
framework for NSF 's compliance review program. 

o NSF continued to emphasize its Strategic Plan, 2006--2011 , which focused on the 
agency's commitment to diversity and to its workforce in its goal of "Leaming - cultivate 
a world-class, broadly inclusive science and engineering workforce, and expand the 
scientific literacy of all citizens" as well as in its internally focused goal of "Stewardship 
- support excellence in science and engineering research and education through a capable 
and responsive organization." 

o The Equal Opportunity Liaisons (EOL) remained actively involved in the ODI's strategic 
planning initiatives. 

o The Language Access Working Group (LAW) was implemented to guide NSF with its 
limited English proficiency goals. 

o ODI increased its involvement in NSF' s Broadening Participation initiatives, which 
included presenting on civil right issues impacting recipients of federal funds at NSF 
Regional Conferences in Salt Lake City, Utah; Nashville, Tennessee, and at a HBCU 
conference in New Orleans, Louisiana. Additionally, ODI has representation on the Title 
IX Working Group (DOJ/NASAIDOE) that deals primarily with compliance issues. 

o NSF 's various directorates and offices actively participated in eight Special Emphasis 
Programs and six Diversity Dialogue Series that were held throughout the year in which 
they co-sponsored events, recommended guest speakers, moderated the programs, or 
introduced the guest speakers. 

o ODI increased its active partnership with Human Resources and the Office of General 
Counsel through monthly meetings. The purpose of these meetings is to allow better 
communication between offices and the resolution of issues of common purpose. 

ODI's website was updated during FY 2011 to make it more accessible to internal and 
external customers as well as improved its communication with its customers to better 
serve them through enhanced communication and face-to-face involvement. 

4 
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National Science Foundation 

An Introduction to the 

Office of Diversity & Inclusion 

New Employee Orientation 

2011 

ODl's Mission 

• To ensure the agency is in compliance with the 
laws and regulations that govern Federal
sector equal employment opportunity (EEO), 
and 

• To foster a diverse and inclusive work 
environment that ensures equal opportunity 
through policy development, workforce 
analyses, outreach, and education to best serve 
NSF's employees and stakeholders. 
~~~~~~~~~~~~~~~-

• • • • • • • • • • • • • • • • • • • • • • 



• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

Objectives 

• To describe the NSF Policy on Equal Opportunity and 
Diversity; 

• To provide a summary of anti-discrimination laws; 

• To describe employee rights under whistleblower laws 
and the process to pursue a whistleblower complaint; and 

NSF Policy on Equal Opportunity 
and Diversity 

3 



NSF Policy on Equal Opportunity 
and Diversity 

"It is the policy of the National Science Foundation (NSF) to ensure 
equal opportunity in all phases of employment, delivery of services, 
and administering of grants and contracts. NSF will maintain an 
environment for all our employees and customers that is free from 
prohibited discrimination and harassment based on race, color, 
religion, gender (includes sexual harassment and discrimination 
based on pregnancy), sexual orientation, disability, age, national 
origin, and protected genetic information. Individuals are protected 
from retaliation for exercising their rights under anti-discrimination 
laws." 

Note: Sexual orientation and protected genetic information are issued via Executive 
Order. Also, NSF's Policy Statement is issued each January by the Director and 
Deputy Director. 

Summary of Federal 

Anti-discrimination Laws 

5 
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Pertinent Federal Laws & Regulations 

Title VU: Prohibits employment discrimination on the bases of race, color, relig;on. gender (includes sexual 
harassment and pregnancy discrimination), national origin, and retaliation. 

Americans with Disabilities Act (ADA) and Re.habilltatlon Act: Prohibit employment discrimination against 
qualified individua.ls with disabilities . 

Age Discrimination lo Employment Act: Prohibits employment discrimination based on age of individuals 
who are 40 or older . 

Title VI: Probibits discrimination on the bases of race, color, and national origin in programs and activities 
receiving Federal financial assistance . 

Title IX: Prohibits discrimination on the basis of gender in educational programs or activities receiving 
Federal assistance . 

Age DIKrlmlnatloo Act of 1975: Prohibits discrimination on the basis of age in programs or activities 
receiving Federal financial assistance . 

Section 504 oftbe Rehabilitation Act of 1973: Probibits discrimination in employment on the basis of 
disability under any program or activi ty that receives Federal financial assistance . 

Pertinent Federal Laws & Regulations (continued) 

Equal Pay Act: Prohibits gender-based wage discrimination in the work environment. 

Notification and Federal Employee Antidiscrimination and Retaliation Act (No FEAR): (1) 
holds Federal agencies accountable for antidiscrimination & wllistleblower protection law 
violations, and (2) requ.ires Federal agencies to inform individuals of their rights and protections 
under Federal laws . 

The Fair Labor Standards Act (Amendment): Ensures that wages are paid for all hours worked 
and that all overtime hours, overtime pay and collected unpaid overtime due is paid to wage 
earners. In March 2010, section 4207 of the Act was amended, as part of the Patient Protection and 
Affordable Care Act, H.R. 3590 and the Reconciliation Act of2010, H.R. 4872, to require 
employers with more than 50 employees to provide reasonable break time for mothers to express 
breast milk for her nursing child for one year after the clliid's birth each time such employee has 
need to express milk. The employer must also provide a place, other than a bathroom, for the 
employee to express breast milk. For more infonnation, see the U.S. Department of Labor's Fact 

eet on Break Time for Nursing Mothers under the FLSA. 

7 
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Whistleblower Laws 
and Employee Rights 

Employee Rights under 
Whistleblower Protection Laws 

Federal employees are protected against retaliation for 
disclosure of information that is reasonably believed to 
evidence violations of law, rule, or regulation; gross 
mismanagement; gross waste of funds; abuse of authority; 
or a substantial and specific danger to health and safety, 
unless disclosure of such information is specifically 
prohibited by law and required by Executive order to be 
kept secret in the interest of national defense or the 
conduct of foreign affairs. 

• • • • • • • • • • • • • • • • • • • • • • 
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Process for Pursuing a 
Whistleblower Com laint 

• If you believe that you have been the victim of a 
whistleblower retaliation, you may file a written 
complaint with the U.S. Office of Special Counsel (OSC). 
See the OSC website: http://www.osc.gov or-at Inside 
NSF under the Office of Special Counsel link . 

• Alternatively, if you are in a bargaining unit position, you 
may file a grievance under the Collective Bargaining 
Agreement (CBA). You must abide by the timelines 
outlined in the CBA. Please contact your union 
representative . 

~ 11 

Office of Special Counsel (OSC) 
2302( c) Certification Program 

• In August 2010, NSF received 2302(c) certification from the OSC. 

• 5 U.S.C. § 2302(c) was enacted by Congress in 1994 in response to reports of 
widespread unawareness in the Federal workforce of employees' right to be 
free from prohibited personnel practices (PPPs), especially retaliation for 
whistleblower activities . 

• This provision charges the head of each agency the responsibility of ensuring 
(in consultation with OSC) that agency employees are informed of the rights 
and remedies available to them under the PPPs and whistleblower retaliation 
protection provisions of Title 5. 

• The OSC's 2302(c) Certification Program allows Federal agencies to meet this 
statutory obligation . 

• The following information has been included in your folder: Prohibited 
Personnel Practices and Whistleblower Retaliation . 

~ 12 . . 
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Services Provided by ODI 
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Audience Served by ODI 

• NSF employees and contractors (current and former); 

• Applicants for employment at NSF; 

• Panelists, advisory committee members, attendees of workshops 
at NSF, and other visitors conducting business at NSF; and 

• Individuals at universities and other institutions that receive 
Federal funds from NSF. 

14 

• • • • • • • • • • • • • • • • • • • • • • • 



• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

Types of Services Provided by ODI 

Those that ensure NSF is in compliance with the nrious anti-discrimination 
laws and regulations governing EEO and those that promote diversity and 
inclusion throughout the agency: 

• Process complaints of discrimination (employee and programs); 

• Provide reasonable accommodations for persons with disabilities; 

• Provide guidance on religious accommodation; 

• Provide guidance and advice to managers and non managers regarding EEO and 
related issues; 

• Provide dispute resolution and early intervention; 

• Provide workforce training; 

• Conduct workforce analyses; and 

Complaints of Discrimination (EEO) 

• Under the Federal laws and regulations, each agency must 
have a system for processing EEO complaints . 

• Employees have the right to choose between the traditional 
discrimination complaint process and a process called 
Alternative Dispute Resolution . 

• For both processes, employees must contact ODI within 45 
days of an act of alleged discrimination . 

15 
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Complaints of Discrimination (EEO) 

• 
• Traditional Dlscriminadoo Complaint Process 

• 

• Informal Stage involves counseling 
• Formal Stage involves investigation, EEOC hearing or 'decision on the 

merits,' and civil action in Federal Court 
• Timelines for each stage are outlined in regulations at 29 CFR.§ 1614 

Alternative Dispute Resolution 
• May be added to the traditional complaint process 
• Emphasis on mediation to promote mutually agreeable resolution 
• Outcome is confidential, based on need to know 

Protection Against Retaliation 

A Federal agency cannot retaliate against an 
employee for exercising his/her rights under 
any of the Federal antidiscrimination laws. 

17 
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Complaints of Discrimination (Programs) 

All recipients ofFederal funds are required to comply with Federal anti
discrimination laws and regulations . 

NS F's regulations delegate ODI the functions of (I) investigating discrimination 
complaints filed under Title VI, Title XI, Section 504, and the Age Discrimination 
Act, and (2) ensuring recipients are in compliance via pre and post-award 
compliance reviews . 

NSF staff should forward to ODI discrimination complaints and/or inquiries related 
to NSF funded projects. ODI will advise the person to pursue the institution's 
policies/processes for handling discrimination complaints; provide information if 
the person wishes to pursue through NSF, or process the complaint. 

OD! is in the process of drafting and implementing proactive compliance 
procedures that are the least intrusive to recipients, but meet the responsibilities 
under laws and regulations governing this activity . 

Religious Accommodation 

• Title VII of the Civil Rights Act of 1964 prohibits employment discrimination on the 
basis of religion . 

• Religion means "all aspects ofreligious observance and practice, as well as belief, 
unless an employer demonstrates he is unable to reasonably accommodate to an 
employee's or prospective employee's religious observance or practice without 
undue hardship on the conduct of the employer's business." 42 USC 2000(e)(j) 

• Examples of religious accommodation include voluntary substitutes and flexible 
scheduling, such as flexible arrival and departure times, floating or optional 
holidays; flexible work breaks; use of lunch time in exchange for early departure; 
staggering work hours, and permitting an employee to make up time lost due to the 
observance of religious practices . 

• Agency has no duty to accommodate nonessential religious activities such as 
religious study and choir practice . 
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Guidance and Advice to Managers and Non Managers 

• Provides information on the processes, requirements, and 
obligations under the anti-discrimination laws and regulations. 
OD! does not offer legal advice. 

• Maintains a variety of resource materials related to EEO and 
civil rights. (Listing will be accessible via our revised website). 

• Disseminates bulletins and other resource materials based on 
trends in the work:f orce as related to EEO. 

Dispute Resolution and Early Intervention 

Alternative Dispute Resolution (ADR) 
• Emphasis on mediation to promote mutually agreeable 

resolution. 
• ADR may be added to the traditional complaint process. 
• Outcome is confidential, based on need to know. 

Facilitation/interventions are a type of ADR 
• Take place before an informal complaint is filed. 
• The goal is to resolve EEO and work-related issue 

at the lowest level. 

~ 22 

• • • • • • • • • • • • • • • • • • • • • • • 



• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

Workforce Training 

Some of the training offered by ODI includes the following: 

• EEO Briefings (offered to all directorates and offices) 

• Diversity and EEO Training for Managers and Supervisors 

• Managing Conflict in the Workplace 

• Disability/Reasonable Accommodations 

• General and Sexual Harassment 

• No Fear Training 

~ 23 

Workforce Analyses 

• Workforce is evaluated through the fo llowing reporting requirements: 

- MD-715 Report (EEOC) 

- 462 Report (EEOC) 

Federal Equal Opportunity Recruitment Program (FEORP) (OPM) 

Disabled Veterans Affirmative Action Plan (DVAAP) (OPM) 

- Hispanic Report to the President (OPM) 

Note: ODI also evaluates trends observed via complaint activity . 



Diversity and Inclusion 

• Diversity-Defined in its broadest context as all that makes us uniquely different. In 
addition to the legally protected classes (race, color, gender, national origin, religion, 
age, and disability), this includes diversity of thought and perspective, culture, 
educational background, socio-economic status, and organizational level. 

• 

• 

Inclusion- Stresses the need to include all employees, not just legally protected 
classes. 

Diversity Management- Is not mandatory by law, but part of a Model EEO 
program in which agencies are evaluated by the Equal Employment Opportunity 
Commission, (EEOC) and which strongly focuses on diversity and inclusion. 

Diversity and Inclusion 

Special Emphasis Programs 

• Programs were established to assist agencies in assuring that equal opportunity is 
present in all aspects of employment and that affirmative steps are being taken to 
address under-representation. 

• Programs serve as a primary method of highlighting the agency's diversity and 
inclusion. 

• Programs enacted via Executive Orders signed by the President of the United 
States. 

• Annual Special Emphasis Observances: 
January Dr. Martin Luther King, Jr. Birthday 
February National Black History Month 
March National Women's History Month 
May National Asian Pacific American Month 
August Women's Equality Day 
Sept. 15-0ct. l 5 National Hispanic Heritage Month 
October National Disability Employment Awareness Month 

National Native American Month 

25 
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Diversity and Inclusion 

Other Diversity Initiatives 

• Diversity Dialogues Speaker Series 

• Diversity and Inclusion Strategic Plan 

• Collaboration with broadening participation efforts 

• Diversity and Inclusion Updates 

ODI Staff and Contact Information 

Director 
Claudia Postell, Esq . 

ODI Staff 
Rhonda Davis, Senior Advisor 
Pamela Smith, Staff Associate 

Carolyn Piper, Special Emphasis Manager 
Terri Sisley, EEO Complaints Manager 

Shawn Murray, Disability Program Manager 
Vacant, EEO Assistant 

Contact l.nformation: 
Stafford I, Room 255 South 

(703) 292-8020 
eeo@nsf.gov 
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Questions 

? 
• 
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Office of the Chairman 

The Honorable Jacqueline A. Berrien 
Chair 

National Transportation Safety Board 
Washington, D.C. 20594 

AUG 1 3 Z01Z 

U.S. Equal Employment Opportunity Commission 
131 M Street, N.E. 
Washington, D.C. 20507 

Dear Madam Chair: 

Section 203 of Public Law 107-174, the Notification and Federal Employee 
Antidiscrimination and Retaliation Act (No FEAR Act), requires each agency to file an annual 
report to Congress, the Equal Employment Opportunity Commission, and the Attorney General, 
addressing steps to make federal agencies more accountable for prohibited personnel practices. 
Enclosed is a copy of the National Transportation Safety Board's fiscal year 2011 annual report. 

Please do not hesitate to contact me should you need additional information or have any 
questions concerning this report. 

Enclosure 

Deborah A.P. Hersman 
Chairman 

' ·:1 ~1 
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NATIONAL TRANSPORTATION SAFETY BOARD 

Fiscal Year 2011 

Annual Report On 
The Notification and Federal Employee Antidiscrimination 

And Retaliation Act of 2002 
P.L. 107-174 

Prepared by 
Office of Equal Employment Opportunity 

Diversity and Inclusion 
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I. Introduction 
Section 203 of the No FEAR Act requires Federal agencies to submit an annual report to the Speaker of 
the House of Representatives, the President pro tempore of the Senate, the Committee on Governmental 
Affairs of the Senate, the Committee on Government Reform of the House of Representatives, each 
committee of Congress with jurisdiction relating to the agency, the Attorney General, and the Equal 
Employment Opportunity Commission.1 The National Transportation Safety Board (NTSB) submits this 
report to satisfy the No FEAR Act requirements. 

II. Civil Cases Filed 
Section 203(a)(I) of the No FEAR Act requires that agencies include in their annual report the number of 
cases arising under each of the respective provisions of law covered by paragraphs (1) and (2) of section 
20l(a) in which discrimination on the part of such agency was alleged; the status of disposition of these 
cases; and the amount of money the agency was required to reimburse und<>r section 20 I. During fiscal 
year (FY) 20 l J, the NTSB had no cases in Federal court that was dropped by the complainant under the 
various Jaws C()vered in the No FEAR Act. 

III. Reimbursement to the Judgment Fund 
On May 10, 2006, the Office of Personnel Management published final regulations in the Federal 
Register clarifying the agency reimbursement provisions of Title II of the No FEAR Act. These 
regulations, among other things, state that the Federal Management Service, U.S. Department of the 
Treasury (FMS) will provide notice to an agency's chief financial officer within 15 business days after 
payment from the Judgment Fund. The agency is required to reimburse the Judgment Fund within 45 
business days after receiving the notice from FMS or must contact FMS to make arrangements in writing 
for reimbursement. The NTSB has interpreted the reimbursement requirement as referring to the number 
of discrimination cases for which the Judgment Fund was charged on behalf of the agency. From 
October 1, 2010, through September 30, 2011, there was no new Federal court discrimination cases filed. 

IV. Disciplinary Actions 
Section 203(a)(4) of the No FEAR Act requires that agencies include in the annual report "the number of 
employees disciplined for discrimination, retaliation, harassment, or any other infraction of any provision 
of law referred to in paragraph(!)." Section 203(a)(I) requires that agencies report "the number of cases 
arising under each of the respective provisions of Jaw covered by paragraphs (1) and (2) of section 20 I (a) 
in which discrimination on the part of such agency was alleged." As noted above, from October I, 2010, 
through September 30, 2011, there were no Federal court discrimination cases that resulted in a payment 
from the Judgment Fund in FY 2011. 

V. Final Year-End Data Posted Under Section 301(c)(l)(B) 
The final year-end data posted pursuant to Section 30l(c)(l)(B) of the No FEAR Act is included in our 
current No FEAR Act data in Appendix 6. 

VI. Policy Description on Disciplinary Actions 
Section 203(a)(6) of the No FEAR Act requires that agencies include in their annual report a detailed 
description of the policy implemented by the agency relating to disciplinary actions imposed against a 
Federal employee who discriminated against any individual in violation of any of the laws cited under 
section 20l(a)(l) or (2), or committed another prohibited personnel practice that was revealed in the 
investigation of a complaint alleging a violation of any of the Jaws cited under section 20l(a)(l) or (2). 

1 The Office of Personnel Management issued regulations on the reporting and best practices requirements of Title II of the 
No FEAR Act in December 2006 (See 5 C.F.R. Part 724). 
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Further, the Act requires that the Federal agency report on the number of employees who were disciplined 
in accordance with the policy and the specific nature of the disciplinary action taken. 

As shown in the NTSB Table of Penalties, employees may be subject to disciplinary action up to and 
including removal for engaging in any prohibited personnel practice, including discrimination because of 
race, age, sex, color, national origin, religion, disability, or reprisal (see Appendix 2). In addition, the 
following two policy statements issued by the Chairman reinforce the NTSB''s commitment to establish a 
workplace free from discrimination, harassment, and retaliation: "The Policy on Equal Employment 
Opportunity" (see Appendix 3) and the "NTSB Anti-Harassment Policy" (see Appendix 4). These 
policies emphasize that employees who engage in discriminatory behavior will be subject to appropriate 
disciplinary action. To date, no employees have been disciplined for violating these policies. 

VII. Analysis of Trends, Causal Analysis, and Practical Knowledge Gained 
Through Experience 

Section 203(a)(7) of the No FEAR Act requires that agencies undertake "an examination of trends, causal 
analysis, practical knowledge gained through experience and any actions planned or taken to improve 
complaint or civil rights programs of the agency." 

Since the effective date of the No FEAR Act, only one Federal court case has been filed against the 
agency that resulted in judgments, awards, and/or compromise settlements paid by the Judgment Fund on 
behalf of the NTSB. 

From the beginning of FY 2005 to the end of FY 2011, the number of administrative Equal Employment 
Opportunity (EEO) complaints filed at the NTSB has decreased (see Appendix 6) and a review of this 
data reveals that the bases and issues mentioned in the complaints declined significantly as well. The 
Office of Equal Employment Opportunity, Diversity, and Inclusion (EEODI) has performed an analysis 
of complaints and concluded that there were no themes or patterns evident to suggest that structural or 
institutional problems affect the number, issue, or basis of complaints filed at the NTSB. However, the 
NTSB recognizes that providing appropriate training to managers and supervisors is critical in resolving 
workplace conflicts before they become formal EEO complaints. In this regard, we conducted agency-wide 
diversity awareness webinars (through Franklin Covey) and mandatory anti-awareness on-line training 
(through Keystone Learning) in FY 2011-12. In additipn, No FEAR Act on-line training was provided to 
all current employees and new hires. 

In January 2010, the NTSB Chairman established a diversity task force comprising volunteers from the 
NTSB staff to examine diversity related issues at the NTSB. The task force developed several 
recommendations that focused on recruitment, retention, and cultural awareness training. The resulting 
report is comprehensive and includes recommendations focused on increasing the diversity within the 
agency and enhancing the overall working environment for all NTSB employees. In October 2010, the 
Managing Director formed the Diversity Implementation Action Team (DIAT) to lead efforts in 
implementing the recommendations made by the Diversity Task Force, and to date, progress has been 
made toward integrating diversity and inclusion as a daily practice at the NTSB. 

VID. Adju~tment to Budget 
Section 203(aX8) of the No FEAR Act requires that agencies include in the annual report to Congress 
information about "any adjustment (to the extent the adjustment can be asc,ertained in the budget of the 
agency) to comply with the requirements under section 201." As mentioned above, there were no Federal 
court discrimination cases that resulted in a payment from the Judgment Fund. As a result, in FY 2011, 
NTSB was not required to make a payment to the Judgment Fund to comply with section 203. 
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APPENDIX! 

No FEAR Act Training Plan 

Submitted by the National Transportation Safety Board (NTSB) 

On July 20, 2006, the Office of Personnel Management (OPM) published its final rule implementing the 
training requirements of the Notification and Federal Employee Anti-discrimination and Retaliation Act 
(No FEAR Act). 

The final rule requires each agency to develop a written plan for training all of its employees, including 
supervisors and managers. The plan must describe: 

• The instructional materials and method of the training 
• The training schedule, and 
• The means of documenting completion of training 

On December 28, 2006, the OPM issued the final rule regarding "Implementation of Title JI of the 
Notification and Federal Employee Anti-discrimination and Retaliation Act of 2002-Reporting & Best 
Practices." Among other things, this final rule requires each agency to provide annual reports on several 
items relating to the agency's implementation of the No FEAR Act, including the agency's written 
training plan. 

This document constitutes the NTSB's No FEAR Act Training Plan. 

I. The instructional materials and method of the training 

The final rule requires Federal agencies to train all employees on their rights and remedies under the 
Federal anti-discrimination and whistleblower protection Jaws. Agencies must have trained all current 
employees by December 17, 2006, and all new employees within 90 days of hire. Agencies must provide, 
and all employees must complete, refresher training every 2 years. 

With these requirements in mind, the NTSB contracted with Global Learning to provide custom training 
instruction to employees through an interactive online No FEAR Act training course that relates to the 
agency's mission in FY 2010. 

As required by the No FEAR Act and the OPM final rule, the Global Learning online course, No FEAR 
Act, teaches NTSB employees about their rights and remedies available under the antidiscrimination, 
retaliation, and whistleblower protection laws. Therefore, the course provid1~s the following information 
to NTSB employees: 

• Instruction on all topics required by the No FEAR Act and the OPM final rule 
• Additional instruction for supervisors concerning their special responsibilities, and 
• A series of audio-visual scenarios that allows users to be actively engaged in the learning process. 
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II. The training schedule 

The NTSB ensures that the online training is completed within 90 days during the new hire's employee 
orientation process. In FY 2010-11, the No FEAR Act on-line training was updated and provided to all 
NTSB employees and new hires. 

III. The means of documenting completion of training 

Employees' completion of the online training course is verified through Global/Keystone Learning, which 
automatically creates a record of who has completed the course. This training is now a biennial, 
mandatory requirement for all NTSB employees and is in compliance with the recurring training and 
documentation requirements of 5 CFR §§724.203(b) and (d). 



NATURE OF OFFENSE 

1. Unexcused or 
unauthorized absence of 
less than B hours 

2. Unexcused or 
unauthorized 11bsence of 
between 1 anc1 5 
consecutive workdays 

3. Excessive unauthorized 
absence 

4. Loafing, wasting time, 
sleeping on the job, or 
inattention to ctuty 

5. Careless workmanship 
or negligence resulting in 
spoilage or waste of 
materials or delay in 
working production 

6. Failure or ctelay in 
carrying out orders, work 
assignments, or 
instructions of superiors 

7. Disobedience to 
constituted authorities, or 
refusal to carry out a 
proper order from any 
supervisor or other official 
having responsibility for 
the work of the employee; 
insubordination. 
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APPENDIX2 

Operations Bulletin HR-ELR-002 
NTSB Table of Penalties 

PENALTY 

EXPLANATION 

FIRST SECOND 
OFFENSE OFFENSE 

Unauthorized absence Counseling to Reprimand to 
of less than 8 hours, reprimand 5-day 
tardiness, leaving the suspension 
job without permission 

Unauthorized absence Reprimand to 5-day to 
of 8 to 40 hours 5-day suspension 14-day 

suspension 

Unauthorized absence 5-day suspension 15-day 
of more than 5 to removal suspension to 
consecutive workdays removal 

Counseling to Reprimand to 
reprimand 5-day 

suspension 

Reprimand to 5-day 
5-day suspension suspension to 

14-day 

Potential danger to 
suspension 

safety of persons 
Reprimand to 5-day and/or actual damage 

to property is a 5-day suspension suspension to 

primary consideration 14-day 

in determining severity suspension 
of penalty. Counseling to Reprimand to 

reprimand 14-day 
suspension 

THIRD 
OFFENSE 

5-day 
suspension to 
removal 

15-day 
suspension to 
removal 

30-day 
suspension to 
removal 

5-day 
suspension to 
removal 

15-day 
suspension to 
removal 

15-day 
suspension to 
removal 

15-day 
suspension to 
removal 
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PENALTY 

NATURE OF OFFENSE EXPLANATION 

FIRST SECOND THIRD 
OFFENSE OFFENSE OFFENSE 

8. Unauthorized (Note: 31 use, Reprimand to 5-day 15-day 
posse$sion or use or toss Section 638a(c)(2) removal suspension to suspension to 
of or damage to provides a minimum removal removal 
Government property or 30-day suspension for 
the property of others employees who 

willfully use or 
authorize the use of 
any Government-
owned or leased 
motor vehicle or 
aircraft for other than 
official purpose.) 

9. Failure to honor just A just financial Counseling to Reprimand to 15-day 
debts without good cause obligation is one reprimand 14-day suspension to 

acknowledged by the suspension removal 
employee to be valid 
or reduced to 
judgment by a court. 

10. Gambling or unlawful Reprimand to 5-day to 15-day 
betting on Government 5-day suspension 14-day suspension to 
premises suspension removal 

11. Promotion of gambling Reprimand to 15-day Removal 
on Government premises removal suspension to 

removal 

12. Malicious damage to Reprimand to 15-day Removal 
Government property or removal suspension to 
the property of others removal 

13. Endangering the Reprimand to 15-day Removal 
safety of or causing injury removal suspension to 
to pemonnel through removal 
carelessness or failure to 
follow instructions 

14. Unauthorized removal Reprimand to 15-day Removal 
of, po~session of, or theft removal suspension to 
of Government property or removal 
the property of others 

15. Conversion of Includes travel Reprimand to 15-day Removal 
Government funds to advances, imprest removal suspension to 
personal use funds, or amounts removal 

received as collections 

16. Disorderly conduct, Reprimand to 15-day Removal 
fighting, threatening, or removal suspension to 
attempting to inflict bodily removal 
injury to another, engaging 
in dangerous horseplay 
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PENALTY 

NATURE OF OFFENSE EXPLANATION 

FIRST SECOND THIRD 
OFFENSE OFFENSE OFFENSE 

17. Disrespectful conduct; Reprimand to 15-day Removal 
use of insulting, abusive, removal suspension to 
or obscene language to or removal 
about others 

18. RePorting for duty or Reprimand to 15-day 30-day 
being on duty under the removal suspension to suspension to 
influence of intoxicants or removal removal 
other drugs; unauthorized 
possessi()n of intoxicants 
or drugs on Government 
premises 

20. Criminal, dishonest, Reprimand to 15-day Removal 
infamous, or notoriously removal suspension to 
disgraceful conduct removal 

21. Falsification, Reprimand to 15-day Removal 
misrepresentation, removal suspension to 
misstatement, removal 
exaggeration or 
concealment of material 
fact in connection with 
employment, promotion, 
travel voucher (or any 
other Government record), 
investigation or other 
proper proceeding 

22. Eng11ging in any Reprimand to 15-day Removal 
prohibited personnel removal suspension to 
practice, including removal 
discrimination against an 
employee or applicant 
because of race. age, sex, 
color, national origin, 
religion, disability, or any 
reprisal action taken 
against an employee for 
filing a discrimination 
complaint 

23. Use of identification to Reprimand to 15-day Removal 
coerce, intimidate, or removal suspension to 
deceive (includes removal 
credentials, ID card, 
badges) 

24. Employment outside Reprimand to 5-day to 15-day 
of NTSB without 5-day suspension 14-day suspension to 
permission suspension removal 
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PENALTY 

NATURE OF OFFENSE EXPLANATION 

FIRST SECOND THIRD 
OFFENSE OFFENSE OFFENSE 

25. Improper operation of This includes violating Reprimand to 5-day to 15-day 
an official Government traffic regulations, 5-day suspension 14-day suspension to -vehicle reckless driving, etc. suspension removal 

26. Having a financial Holding proprietorship, Reprimand to 15-day Removal 
interest which is in conflict job or other direct or removal • suspension to 
w~h employee's duties or indirect interest which removal 
responsibilities could be enhanced by 

your position NOTE: Consideration may be given to change in 
assigned duties or divestments of conflicting interest. 

27. Unauthorized use or Reprimand to 15-day Removal 
possession of narcotics, removal suspension to 
dangerous drugs, or removal 
marijuana 

28. Misuse of Government Reprimand to 5-day 15-day 
property or the property of removal suspension to suspension to 
others removal removal 

29. Operating an official Reprimand to 15-day 30-day 
Government vehicle while removal suspension to suspension to 
under the influence of removal removal 
intoxicants 

30. Deliberate mutilation, Reprimand to 15-day 30-day 
removal or falsification of removal suspension to suspension to 
any record removal removal 

31. Conduct prejudicial to Reprimand to 15-day 30-day 
the NTSB/Government removal suspen~.ion to suspension to 

removal removal 



APPENDIX& 

NTSB No-Fear Act Data 

Comparative Data 
2011 Thru 

Complaint Activity Previous Fiscal Year Data 

2005 2006 2007 2008 
9-30 

2009 2010 
Number of new Complaints Filed 6 3 1 1 1 1 0 
Number of Complainants 9 7 2 1 1 1 0 
Repeat Filers 2 3 1 1 0 0 0 

Complaints by Basis 
Comparative Data 

Previous Fiscal Year Data 
Note: Complaints can be filed 2011 Thru 
alleging multiple bases. The sum 

2005 2006 2007 2008 2009 2010 
9-30 

of the bases may not equal total 
comolaints filed. 
Race 2 1 0 0 0 1 0 
Color 1 0 0 0 0 1 0 
Religion 0 0 0 0 0 0 0 
Reprisal 2 3 1 1 0 0 0 
Sex 3 2 1 1 0 0 0 
National Origin 0 0 0 0 0 0 0 
Equal Pay Act 1 0 0 0 0 0 0 
Age 2 1 0 0 0 1 0 
Disability 0 • n 0 0 0 0 ~ v 

Non-EEO 0 0 0 0 0 0 0 



Complaints by Issue 
Comparative Data 

Previous Fiscal Year Data 
Note: Complaints can be filed 2011 Thru 
alleging multiple issues. The sum 2008 

9-30 
of the issues may not equal total 

2005 2006 2007 2009 2010 

comalaints filed. 
Appointment/Hire 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 
Disciplinary Action 

Demotion 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 
Harassment 

Non-Sexual 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 0 0 0 
Promotion/Non-Selection 1 1 1 0 0 0 0 
Reassignment 

Denied 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 
Terms/Conditions of Employment 0 1 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 



Processing Time 

Complaints pending during fiscal 
r 

Average number of days in 
inve i n 
Average number of days in final 

i n 
Complaint pending during fiscal 
year where hearing was requested 

Average number of days in 
v i i 

Average number of days in final 

Complaint pending during fiscal 
year where hearing was not 

Average number of days in 
in i a n 
Average number of days in final 

Complaints Dismissed by 
Agency 

Total Complaints Dismissed by 
Anonr" 
Average days pending prior to 
di~micc~I 

Complaints Withdrawn by 
Complainants 

Total Complaints Withdrawn by 
rnmnl;,in~n>c 

1-----'----'-'---------1--~ 2011 Thru 
9-30 

0 317 0 0 0 126 126 

0 0 0 0 0 40 40 

Comparative Data 
2011 Thru Previous Fiscal Year Data 

2008 
9-30 

2005 2006 2007 2009 2010 

2 2 0 0 0 0 

208 317 0 0 0 0 

0 0 0 0 0 0 0 



Comparative Data 

Total Final Actions Previous Fiscal Year Data 
Finding Discrimination 2011 Thru 9/30 

2005 2006 2007 2008 2009 2010 
Total Number Findings # D/o # D/o # O/o # O/o # OJo # % # D/o 

Without Hearing 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0 
With Hearing 0 0% 0 0% 1 100% 0 0% 0 0% 0 0% 0 0 

Findings of Comparative Data 
Discrimination 

Previous Fiscal Year Data Rendered by Basis 

Note: Complaints can be 
2011 Thru 9/30 

filed alleging multiple 2005 2006 2007 2008 2009 2010 
bases. The sum of the bases 

may not equal total # O/o # O/o # O/o # OJo # OJo # O/o # O/o 
complalnts and findings. 

Total Number Findings 0 0 0 1 0 0 0 

Race 0 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Color 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Religion 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Reprisal 0% 0 0% 1 100% 0 0% 0 0% 0 0% 0 0% 

Sex 0% 0 0% 1 100% 0 0% 0 0% 0 0% 0 0% 
National Origin 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Equal Pay Act 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Age 0% 0 Oo/o n QO/o n QO/o 0 0% 0 Oo/o 0 0% u u 

Disability 0% 0 0% 1 100% 0 0% 0 0% 0 0% 0 0% 
Non-EEO 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 



Findings of Discrimination Comparative Data 
Rendered by Basis Previous Fiscal Year Data 

2011 Thru 9/30 

Note: Complaints can be 2005 2006 2007 2008 2009 2010 
filed alleging multiple 

bases. The sum of the bases 
may not equal total # O/o # "lo # O/o # "lo # O/o # "lo # "lo complaints and findings. 

Findings After Hearing 0 0% 0 0% 0 0% 0 100% 0 0% 0 0% 
0 0% 

Race 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Color 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Religion 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Reprisal 0 0% 0 0% 0 0% 1 100% 0 0% 0 0% 0 0% 

Sex 0 0% 0 0% 0 0% 1 100% 0 0% 0 0% 0 0% 
National Origin 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Equal Pay Act 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Age 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Disability 0 0% 0 0% 0 0% 1 100% 0 0% 0 0% 0 0% 
Non-EEO 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Findings Without 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Hearina 

Race 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Color 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Religion 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Reprisal 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 QDJb 

Sex 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
National Origin 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Equal Pay Act 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Age 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Disability 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Non-EEO 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 



Comparative Data 2011 Thru 9/30 
Findings of Previous Fiscal Year Data 

Discrimination 
2005 2006 2007 2008 2009 2010 Rendered by Issue 

# a±ll # O/o # O/o # I O/o # O/o # .. Total Number Findings 0 0 0 0 o o 

Appointment/Hire 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Assignment of Duties 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Awards 0 0% 0 0% 0 0% 0 0% 0 0% o 0% 0 0% 
Conversion to Full-time 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Disciplinary Action 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Demotion 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Reprimand 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Suspension 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Removal 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Other 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Duty Hours 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Evaluation Appraisal 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Examination/Test 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Harassment 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Non-Sexual 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Sexual 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Medical Examination 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Pay (Including Overtime) 0 0% 0% 0% 0% 0% 0% 
0% 

Promotion/Non-Selection 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
0 0% 

Reassignment 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Denied 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Directed 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Reasonable 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Arrnm1 _...:i .Li-- 0 0% 
Reinstatement 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Retirement 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Termination 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Terms/Conditions of 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
E .. . 

nt 0 0% 
Time and Attendance 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Training 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Other 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 



Findings of 
Comparative Data 2011 Thru 9/30 

Previous Fiscal Year Data 
Discrimination 

2005 2006 2007 2008 2009 2010 Rendered by Issue 
# O/o # % # Dfo # Dfo # Dfo # % # D/o 

Findings After Hearing 0 0% 0 0% 1 100% 0 0% 0 0% 0 0% 0% 
0 

Appointment/Hire 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Assignment of Duties 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Awards 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Conversion to Full-time 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Disciplinary Action 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Demotion 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Reprimand 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Suspension 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Removal 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Other 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Duty Hours 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0% 
I 

Evaluation Appraisal 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Examination/Test 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Harassment 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Non-Sexual 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Sexual 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Medical Examination 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Pay (Including Overtime) 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0% 
0 

Promotion/Non-Selection 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0% 
0 

Reassignment 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Denied 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Directed 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Reasonable 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0% 

Arrnm inn 0 
Reinstatement 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Retirement 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Termination 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Terms/Conditions of 0 0% 0 0% 1 100% 0 0% 0 0% 0 0% 0% 
' "ment 0 

Time and Attendance 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Training 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Other 0 0% 0 0% 0 0% 0 0% 0 0 0% 0 



Findings of 
Comparative Data 2011 Thru 9/30 

Previous Fiscal Year Data 
Discrimination 

2005 2006 2007 2008 2009 2010 Rendered by Issue 
# % # % # % # % # % # O/o # % 

Findings Without 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Hearina 0 0 

Appointment/Hire 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Assignment of Duties 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Awards 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Conversion to Full-time 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Disciplinary Action 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Demotion 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% I 

Reprimand 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Suspension 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Removal 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Other 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Duty Hours 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Evaluation Appraisal 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Examination{Test 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Harassment 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Non-Sexual 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Sexual 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Medical Examination 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Pay (Including Overtime) 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0% 
0 

Promotion/Non-Selection 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0% 
0 

Reassignment 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Denied 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Directed 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Reasonable 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0% 

A ~atinn 0 
Reinstatement 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Retirement 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Termination 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Terms/Conditions of 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0% 
Emnlovment 0 

Time and Attendance 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Training 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Other 0 0% 0 0% 0 0% 0 0% 0% 0 0% 0 0% 



Pending Complaints Filed in Previous Fiscal 
Comparative Data 

2011 Thru Previous Fiscal Year Data 
Years by Status 

2005 2006 2007 2008 
9-30 

2009 2010 
Total complaints from previous Fiscal Years 7 3 3 2 1 18 1 
Total Complainants 6 2 2 1 2 2 1 
Number complaints pending 

Investigation 3 0 0 0 0 1 0 
Hearing 2 2 2 0 0 0 1 
Final Action 2 1 2 0 0 1 1 
Appeal with EEOC Office of Federal Operations 2 1 1 2 1 0 0 

Comparative Data 
2011 Thru 

Complaint Investigations Previous Fiscal Year Data 
9-30 

2005 2006 2007 2008 2009 2010 
Pending Complaints Where Investigations Exceeds 
Dono 1irPd TimP Framoc 0 0 0 1 0 0 0 
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UNITED STATES GOVERNMENT 

OFFICE OF NAVAJO AND HOPI INDIAN RELOCATION 
- RECEIVED 

OFFICE CF THE CHAIR 

March 20, 2012 

Jacqueline Berrien, Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, N.W. 
Washington, D.C. 20507 

RE: FY 2011 No Fear Annual Report 

Dear Ms. Berrien: 

ZOil MAR "lll . D J · I t.. • 
e:Hnffopn-e11 ell. Bavas1 

Executive Director 

Forwarding to your office a copy of the Office of Navajo and Hopi Indian Relocation's annual 
No FEAR Act Report and related attachments as required by 5 C.F.R.§ 724.203. 

Please contact me at this office if you have any questions. 

TS:tms 

Enclosures 

s~ 
Teresa Slater 
HR Specialist 

P.O. Box KK • 201 E. Birch • Flagstaff, Arizona 86002 • (928) 779-2721 • Fax (928) 774-1977 



ANNUAL REPORT FOR FISCAL YEAR 2011 

Under the Notification and Federal Employee Antidiscrimlnation and Retaliation Act of 2002 

Report Prepared for: 

Speaker of the House of Representatives 

President Pro Tempore of the Senate 

Committee on Governmental Affairs, U.S. Senate 

Committee on Governmental Affairs, U.S. House of Representatives 

Senate Committee on Interior, Environment and Related Agencies 

House Committee on Interior, Environment and Related Agencies 

Director, Equal Employment Opportunity Commission 

United States Attorney General 

Director, U.S. Office of Personnel Management 

Report Submitted by: 

OFFICE OF NAVAJO AND HOPI INDIAN RELOCATION 
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A. Introduction 

This report is prepared in accordance with requirements ofTitle II, Section 203, of the 

Notification and Federal Employee Antidlscriminatlon and Retaliation Act of 2002. The Act 

requires federal agencies to submit an annual report to the Speaker of the House of 

Representatives; the President Pro Tempore of the Senate; Senate Committee on Interior, 

Environment, and Related Agencies; House Committee on Interior, Environment, and Related 

Agencies, the U.S. Equal Employment Opportunity Commission; and the Department of Justice. 

The No FEAR Act holds federal agencies accountable for violations of an.tldlscrlmlnatlon and 
whlstleblower protection laws relating to federal employment. The report contains data and 

analysis tables concerning Equal Employment Opportunity complaints flied with ONHIR during 

Fiscal Year 2011. 

It Is the law of this nation and policy of the Office of Navajo and Hopi Indian Relocat ion (ONHIR) 
to prohibit discrimination In the workplace. ONHIR Is committed to maintaining an environment 

that provides equal employment opportunity for Its approximately 41 employees, as well as 
applicants for employment. 

B. Federal Court Cases Arising Under the Federal Antidiscriminatlon or Whistleblower Laws 

1. The Number of Federal Court Cases Pending or Resolved In FY 2011 

As shown below in Table 1, there were no Federal court cases filed by employees of this 
agency. 

TABLE 1 

Federal Court Cases Pending or Resolved in FY 2011 
Title VII of the Civil Rights Act of 1964 O 

Age Discrimination in Employment Act of 1967 O 

Rehabilitation Act of 1973 O 

Whistleblower Protection Act O 

Equal Pay Act of 1963 O 

2. Status of Disposition of Federal Court Cases Including the Amount of Money Required to be 
Reimbursed to the Judgment Fund and Any Budget Adjustments Relating to the Judgment 

Fund 

Table 2 shows the status and disposition of Federal court cases by statute. In FY 2011, the 

Office of Navajo and Hopi Indian Relocation had zero cases (alleging Title VII and ADEA 
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violations). During FY 2011, ONHIR did not make any budget adjustments or establish a 

Judgment Fund. 

TABLE 2 

Status of Discrimination Complaints Filed In FY 2011 by Statute 

Title VII of the Civil Rights Act 0 

Age Discrimination Employment Act of 1967 

Rehabilitation Act of 1974 
Whlstleblower Protection Act 

Equal Pay Act of 1963 

0 

0 

0 

0 

C. Employees Disciplined for Conduct Inconsistent with Federal Antldlscrlminatlon or 

Whlstleblower Laws 

Table 3 shows the number of findings of discrimination and numb.er of employees disciplined for 

having been found to have engaged In discrimination in violation of the civil rights laws. 

TABLE 3 

1. Employees Disciplined in Connectior. with Federal Court Cases 

a. Number of findings: O 

b. Number of employees disciplined O 

2. Employees Disciplined In Administrative Cases 

a. Number of findings: O 

b. Number of employees disciplined O 

D. Final Year End No FEAR Act Data for FY 2011 

Appendix 1 - ONHIR's Final Year-End No FEAR Act Data for FY 2011 ls a~ached. 

E. ONHIR's Discipline Policy for Conduct Inconsistent with Federal Antidlscrimination or 

Whlstleblower Laws 

ONHIR Is committed to maintaining a workplace that promotes productivity and professionalism 

and an environment that protects the dignity of all its workers. ONHIR has Issued an anti

harassment policy statement, a copy of which is distributed to all employees and contractors, 

and a copy that is also posted conspicuously within the agency. The policy statement provides 

that any harassment of ONHIR employees, sexual or non-sexual, is expressly prohibited and will 

not be tolerated. The statement provides that employees who engage in discriminatory or 

harassing behavior will be subject to appropriate corrective action - up to and including 

dismissal from service - If allegations are substantiated. ONHIR has procedures for addressing 

employee misconduct. The agency uses a progressive discipline approach and depending on the 
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nature of the misconduct, the penalties can range from a written reprimand for first offense to 

removal. See ONHIR EEO Polley Statement {Appendix 2); Anti -Harassment Policy Statement 

(Appendix 3). 

F. Data Analysis 

During FY 2011, there were no formal complaints of discrimination. Over the past several years 

there have been no formal complaints of discrimination nor have there been any findings of 

discrimination against ONHIR. As a result, there was no comparative data for measurement of 

significant increases or decreases In any specific areas or categor ies. 

If the agency had any complaints we would actively attempt to resolve matters administratively 

through the use of ADR (Alternative Dispute Resolution) practices. The agency provided ADR 

training to all employees in FY 2011, (See below in Item 3) and ADR training is scheduled to be 

implemented in FY 2012. 

1. Trends 

An analysis of No FEAR data for the past several years reveals that there have been no 

complaints filed. Therefore, due to the lack of data there are no patterns for bases of 

complaints, leading Issues of complaints, and processing time in investigation of formal 

complaints. 

2. Causal Analysis 

As a result of no corn plaints over the past several years there Is no data to indicate an 

increase or decrease in complaints. Therefore, a determination cannot be made for a sound 

statistical causal analysts. 

3. Knowledge Gained 

Agency training on the use of Alternative Dispute Resolution (ADR) Is an effectiv!! means of 

identifying underlying employee-management Issues and improving communication in the 

event of any future complaints. The agency is aware that ADR can lead to an earlier 

resolution of the issues when both parties participate in good faith. In the event of 

complaints, ONHIR will advocate ADR as an option at all stages of the EEO process. 

Agency training on the use of ADR was completed in December 2010. ONHIR has hired a 

consultant with expertise in EEO Counseling, investigation, mediation and ADR which has 

proved to be beneficial to employees as well as the agency. In addition, the collateral 

counselor is trained in explaining the benefits of using ADR to complainants. 

4. Actions Planned to Improve ONHIR's Equal Employment Opportunity Program 

ONHIR continues to work to improve Its EEO program with the following actions: 

• Continued compliance with all EEOC reporting obligations, (EEO 462, MD-715), 
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• EEO Officer will continue one on one meetings with senior management, 

• continued exchange of Ideas among and benchmarking with other small agencies 
on EEO Issues, 

• continued basic EEO training for new employees and managers, 

• computerized posting of No FEAR Act data, 

• conduct No Fear Act training with all agency employees In FY 2012, 

• Continued communication by EEO Officer with Executive Director regarding 

obligations of a strong EEO program. 

G. No FEAR Act Training Plan 

In addition to the Initial No FEAR Act training provided to all ONHIR employees, all new 

employees are Informed of the No FEAR Act training requirement on their first day at ONHIR. 

Each employee is required to complete their Initial No FEAR Act training within sixty days of 

their arrival at ONHiR. In accordance with OPM rules, No FEAR Act. tral!'llng will be conducted 
wi~h all staff every two years. (Appendix 4). 
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NO t:EAR ACT TRAINING PLAN 

On July 20, 2006, the Office of Personnel Management (OPM) published Its final rule implementing the 

trainln1 requirements of the Notification and Federal Employee Antidlscrlmlnatlon and Retaliation Act 
(No FEAR Act). The final rule requires federal agencies to train all employees on their rights and 

remedies under the federal anti dlscrtmlnatlc;n, retaliation and whlstleblower protection laws. The flnal 

rule states that agencies must: 

• Train aU current employees by December 17, 2006. 

• Train all new employees within 90 days of hire 

• Provide refresher training to all employees every two years 

With these requirements in mind, the Office of Navajo· and Hopi Indian Relocation (ONHIR) will provide 

Instruction to employees through an interact~e CD ROM training course. The No FEAR Act tralnin1 

course on CD ROM provides Instruction on all topics required by the No FEAR Act and the OPM final rule. 

Supervisors will be provided additional Instruction on their special responslbllltles. ONHIR's training Is 

destined to provide users the opportunity to Interact with a series of audio vlsual scenarios. The CD 
ROM training Is accessible to Employees with dlsabllltles as required by Section 508 of the Rehabilitation 

Act. 

On October 31, 2005 (FY 2006) the agency provided a No FEAR Act training course to asency staff 

through CD ROM media with t he expectation that all employ~s We>uid have the opportunity to 

complete their initial No Ff.AR Act trainins by December 31, 2005. For employees hired durln1 the 

remainder of FY 2006 and beyond, we will over training during their orientation program or shortly 

thereafter, not to exceed 90 days from their start!n1 dates. 

Commencing In FY 2008, and at least every two vears theteafter, as required under the No FEAR Act, 
employees will be provided a refresher course that reminds them of the major prlndples from the 

previous training and addresses new areas of development. A No FEAR Act refresher tralnlna was 

provided to all ONHIR staff In FY 2010. 

The agency will track employees' success in completing the initial tralnina through accessing and use of 

the training media and throush tracking by the Human Resources branch in.the a1ency. 

APPENDIX4 
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OVERSEAS PRIVATE INVESTMENT CORPORATION 
WASHINGTON, D.C. 20527, USA 

March 21, 2012 

The Honorable Jacqueline Berrien, Chair 
United States Equal Employment Opportunity Commission 
13 1 M Street, NE 
Washington, DC 20507 

Dear Madam Chair: 

Attached please find the Fiscal Year 2011 Annual ''No FEAR Report" of the Overseas Private Investment 
Corporation (OPIC). The Report is provided pursuant to section 203 of the Federal Employee 

Antidiscrimination and Retaliation Act of2002 (the "No FEAR Act"), Public Law 107-174, which requires a 
report within 180 days of the end of each Fiscal Year. 

The No FEAR Act requires agencies to report on the number of cases arising under each of the respective areas 

oflaw specified in the Act in which discrimination was alleged ; the status and disposition of cases; the 
amount of money required to be reimbursed; the number of employees disciplined; any policies implemented 
related to appropriate disciplinary actions against a federal employee who discriminated against any individual, 

or committed a prohibited personnel practice; and an analysis of the data collected with respect to trends, 
causal factors, etc. 

For Fiscal Year 2011, OPIC's annual No FEAR Report contains no formal complaints of discrimination, and 
therefore no monetary reimbursements, disciplinary action proposed or taken, or policies implemented that 
arose from disciplining employees for engaging in discriminatory practices. 

This absence of complaint activity prevents OPIC from conducting the trend and causal analyses contemplated 
by the Act. However, the Report does highlight actions that OPlC has taken to fully comply with the No FEAR 
Act and other relevant Equal Employment Opportunity laws, including various policy statement issued by 
OPIC and the training of our workforce on the Federal anti-discrimination statutes and regulations. 

Should you have any questions about the Report, please feel free to contact me. 

President & CEO 

1100 NEW YORK AVE .. N . W . ·WASHINGTON, D . C. 20527 · FAX (202) 408-5133 · (202) 336-8401 



OVERSEAS PRIVATE INVESTMENT CORPORATION 

Annual Report 
On the 

Notification and Federal Employee Antidiscrimination and Retaliation 
Act of2002 

("No FEAR Act") 

Fiscal Year ("FY") 2011 

Section Subject Matter Comment 
203(a)(l) The number of cases arising under each of None. 

the respective provisions of law covered by 
paragraphs (1) and (2) of section 201(a) in 
which discrimination on the part of the 
agency was alleged. 

203(a)(2) The status or disposition of cases described None. 
in paragraph (1). 

203(a)(3) The amount of money required to be None. 
reimbursed by such agency under section 
201 in connection with each such case, 
separately identifying the aggregate amount 
of such reimbursements attributable to the 
payment of attorneys' fees, if any. 

203(a)(4) The number of employees disciplined for None. 
discrimination, retaliation, harassment, or 
any other infraction of any provision of law 
referred to in paragraph (1 ). 

203(a)(5) The final year-end data posted under section See attached -Equal 
30l(c)(l)(B) for such fiscal year (without Employment Opportunity Data 
regard to section 301(c)(2)). Posted Pursuant to the No 

FEAR Act/or FY 2011. 

203(a)(6) A detailed description of-- None. 

(A) the policy implemented by that agency 
relating to appropriate disciplinary actions 
against a Federal employee who 

(i) discriminated against any individual 



Section Subject Matter Comment 
in violation of any of the laws cited under 
section 201(a)(l) or (2); or 

(ii) committed another prohibited 
personnel practice that was revealed in the 
investigation of a complaint alleging a 
violation of any of the laws cited under 
section 20l(a)(l) or (2); and 

(B) with respect to each of such laws, the 
number of employees who are disciplined in 
accordance with such policy and the 
specific nature of the disciplinary action 
taken. 

203(a)(7) An analysis of the information described 
under paragraphs (1) though (6) (in 
conjunction with data provided to the Equal 
Employment Opportunity Commission in 
compliance with part 1614 of title 29 of the 
Code of Federal Regulations), including: 

(A) an examination of trends; For FY 2011, OPIC had no 
formal EEO complaints, and 
could not conduct a trend 
analysis by bases and/or issues 
to determine any systemic 
problems. 

(B) causal analysis; Since OPIC's formal EEO 
complaint activity did not lend 
itself to a trend analysis, we 
could not conduct a 
corresponding causal analysis. 

(C) practical knowledge gained through OPIC supports EEO in the 
experience; and workplace, and fully complies 

with relevant EEO laws and 
regulations. OPIC also trains its 
employees and managers on 
their EEO rights and 
responsibilities, as required by 
the No FEAR Act. For FYI 1, 
OPIC focused on developing 

2 



Section Subject Matter Comment 
new strategies to recruit, retain, 
and promote a highly qualified 
and diverse workforce, based on 
merit and equal employment 
opportunity. 

(D) any actions planned or taken to improve OPIC's goal is to become a 
complaint or civil rights programs of the model employer. It continues to 
agency. focus on compliance with 

relevant EEO statutes and 
regulations, including issuing 
(a) policy statements relating to 
EEO, Workplace & Sexual 
Harassment, and Reasonable 
Accommodation; and (b) the No 
FEAR Act notice. OPIC will 
continue to train its workforce 
on the various Federal anti-
discrimination statutes. 

203(a)(8) Any adjustment (to the extent the 
adjustment can be ascertained in the budget Not applicable. 
of the agency) to comply with the 
requirements under section 201. 

3 



OVERSEAS PRIVATE INVESTMENT CORPORATION 
1100 NEW YORK AVENUE, N.W. 
Washington, o.c. 20527-0001 ,, 

Honorable Jacqueline Berrien, Chair 

U.S. Equal Employment Opportunity Commission 

131 M Street, NE 

Washington, DC 20S07 
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UNITED STATES OFFICE OF PERSONNEL MANAGEMENT 
Washington, DC 20415 

The Director 

The Honorable Jacqueline A. Berrien 
Chair 

FEB 2 1 2012 

U.S. Equal Employment Opportunity Commission 
131 M Street, N.E. 
Washington, D.C. 20507 

Dear Madam Chairwoman: 
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I am pleased to provide you with the enclosed FY 2011 No FEAR Annual Report which contains 
certain fiscal year 20I I statistical data relating to Federal sector equal employment opportunity 
complaints filed with the U.S. Office of Personnel Management. This report is submitted in 
accordance with Section 203 of the Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002, Public Law 107-174. 

Please let me know if I may provide further information or clarification on any of the 
information presented in this report. 

Enclosure 

www.opm.gov 

Sincerely, 

John Berry 
Director 

Recruit, Retain and Honor a World-Class Workforce to Serve the American People www.usajobs..ga'<' 

http://www.usajobs.gov


The Director 

UNITED STATES OFFICE OF PERSONNEL MANAGEMENT 
Washington, DC 20415 

MESSAGE FROM THE DIRECTOR 

It is with great pleasure that I present the U.S. Office of Personnel Management's (OPM) 
Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 ("No 
FEAR Act") Annual Report for Fiscal Year (FY) 2011. This Annual Report summarizes 
many of our significant accomplishments in our programs and workforce during Fiscal 
Year 2011. 

The No FEAR Act is intended to reduce workplace discrimination within the Federal 
government by increasing accountability among agencies and departments. Specifically, 
Section 203 of the No FEAR Act requires, not later than 180 days after the end of each 
fiscal year, each Federal agency to submit to the Speaker of the House of 
Representatives, the President Pro Tempore of the Senate, the Committee on 
Governmental Affairs of the Senate, the Committee on Government Reform of the House 
of Representatives, each committee of Congress with jurisdiction relating to the agency, 
the Equal Employment Opportunity Commission, and the Attorney General, an annual 
report with specific information relating to each agency's EEO complaints activity. 

During FY 2011, OPM sustained a strong foundation of equal employment opportunity 
and workforce inclusiveness. OPM maintained excellent results in promoting and 
protecting merit system principles. I am proud to report that during FY 2011 OPM 
continued to sustain an effective EEO complaints processing program by maintaining 
leading performance metrics in the Federal Government. 

Specifically, during FY 2011 OPM maintained one of the highest percentages for timely 
completion of informal EEO counselings and formal EEO investigations in the Federal 
Government. In FY 2011 EEO investigations were completed with an average 
processing time of94.85 days compared to 100.97 days in FY 2010. This processing time 
is well within the regulatory requirement of 180 days for formal investigations. OPM also 
maintained a 100% success rate for the timely completion of informal EEO counselings. 
Our average processing time was 18 days compared to 19 .83 days in FY 2010, which is 
well within the regulatory requirement of 30 days. While demonstrating efficiency in 
processing complaints, OPM also sustained a primary emphasis on quality of EEO 
services and work product - utilizing controls and staff training to ensure accuracy and 
legal sufficiency in all complaint processing actions. 

In addition to providing an effective complaints process to ensure accountability, OPM 
continued to emphasize its commitment to EEO and merit systems compliance through 
continued outreach and training. For example, OPM conducted Schedule A outreach and 
training in an effort to provide Federal agencies with information to exercise flexibilities 
for hiring persons with severe physical disabilities. Furthermore, OPM updated its EEO 
Mission Statement and reissued the Anti-Discrimination Policy and Prohibited Personnel 

www.opm.gov Recruit, Retain and Honor a World-Class Workforce to Serve the American People www.usajobs.gov 

http://www.opm.gov
http://www.usajobs.gov


' \ 
J 

Practices Policy Statement. OPM also employed the standard use of sign language 
interpreters and Relay Conference Captioning at agency events to enhance 
communication and accessibility for individuals with hearing difficulties. In addition, 
OPM continued an on-line No FEAR Act training program for the entire OPM 
workforce. OPM also conducted other EEO trainings for the education of the OPM 
workforce. 

OPM strongly supported workforce inclusiveness and appreciation for cultural and 
individual differences. Indeed, OPM continued to conduct regular Special Observance 
programs designed to provide information to employees on the various cultures and 
groups of people in our diverse Nation. OPM also participated in outreach events to 
provide potential civil service recruits with information on locating and applying for 
Federal jobs. Furthermore, OPM created an internal Diversity and Inclusion Council. 
This Council's responsibilities are to focus on OPM's internal policies and practices, 
talent recruitment and development, education and training, identifying barriers, building 
partnerships, measuring the effectiveness of the diversity initiative process, and ensuring 
transparency of its operations. 

As evidenced by the aforementioned accomplishments, OPM is committed to merit 
principles and committed to accomplishing our mission - to Recruit, Retain, and Honor a 
World-Class Workforce to Serve the American People. 



UNITED STATES OFFlCE OF PERSONNEL MANAGEMENT 
Washington, DC 20415 

Annual Report Required by Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation (No FEAR) Act of2002 and 5 CFR Part 724. 

Fiscal Year 2011 

I. The number of cases arising under each of the 7 
respective provisions of law covered by paragraphs 
(I) and (2) of section 201(a) in which 
discrimination on the part of the agency was 
alleged. 

Dismissed I 
2. The status or disposition of cases described in Settled I 
paragraph(!). Summary Judgment 

Pending 5 

3. The amount of money required to be reimbursed Lump Sum $0.00 
by such agency under section 201 in connection 
with each of such cases, separately identifying the 
aggregate amount of such reimbursements 
attributable to the payment of attorneys' fees, if 
any. 

4. The number of employees disciplined for None 
discrimination, retaliation, harassment, or any other 
infraction of any provision of law referred to in 
paragraph (I). 

5. A detailed description of: None. Disciplinary actions are handled on a 
case-by-case basis. 

(A) the policy implemented by that agency relating 
to appropriate disciplinary actions against a Federal 
employee who -



(i) discriminated against any individual in 
violation of any of the laws cited under section 
201(a)(l) or (2), or 

(ii) committed another prohibited personnel 
practice that was revealed in the investigation of a 
complaint alleging a violation of any of the laws 
cited under section 201(a)(l) or (2), and 

(B) with respect to each of such laws, the number 
of employees who are disciplined in accordance 
with such policy and the specific nature of the 
disciplinary action taken. 

6. An analysis of the information described under 
paragraphs(!) through (6) (in conjunction with 
data provided to the Equal Employment 
Opportunity Commission in compliance with part 
1614 of title 29 of the Code of Federal Regulations) 
including: 

(a) an examination of trends; 
(b) causal analysis; 
(c) practical knowledge gained through 

experience; and 
( d) any actions planned or taken to improve 

complaint or civil rights programs of the agency. 

7. Any adjustment (to the extent the adjustment can 
be ascertained in the budget of the agency) to 
comply with the requirements under section 201. 

8. No FEAR Act Training Plan pursuant to 5 CFR 
Part 724.203 

See Attached Section 203 (a)(7) Analysis for FY 
2011. 

Not Applicable. 

New employees are provided No Fear Act 
training during New Employee Orientation. All 
other employees received No FEAR Act 
Training online via OPM's Online Leaming 
Connection. 



NOTIFICATION AND FEDERAL EMPLOYEE ANTIDISCRIMINATION AND 
RETALIATION ACT OF 2002 

Section 203(a)(7) Analysis/or FY 2011 

A. Trend Analysis 

During Fiscal Year (FY) 2011, the EEO complaints activity at the Office of Personnel 
Management (OPM) remained consistent with its complaints totals in previous fiscal years. 

OPM's FY 2011 EEO complaint activity does not reflect any systemic EEO issues or any 
particular trend by bases or issues. 

B. Causal Analysis 

See paragraph A above. 

C. Practical Knowledge Gained through Experience 

During FY 2011, OPM continued its strong leadership in support of merit system 
principles and sound government operations. OPM ensured accountability by building upon the 
excellent results achieved in OPM's EEO complaints process by sustaining high performance 
during FY 2011, as with other fiscal years. OPM also implemented critical OPM policies and 
initiatives promoting EEO, protection from prohibited personnel practices, workforce 
inclusiveness, and the strategic management of human capital. 

See paragraph D below for specific actions taken by OPM to advance merit system 
principles, relevant for reporting under the No FEAR Act. 

D. Actions Plannedffaken to Improve Agency Complaint or Civil Rights Program 

During FY 2011, OPM accomplished significant results in promoting merit system 
principles at OPM, including EEO and the strategic management of human capital. Some of 
these noteworthy achievements are set forth as follows: 

• Reissuance ofOPM's EEO Policy Statement and Prohibited Personnel 
Practices Policy Statement. 

• Provided annual No FEAR Act training to OPM employees through the 
implementation of an online training program. 

• Prompt quarterly public website posting of No FEAR Act EEO complaints 
data. 

• Workforce events and outreach activities to commemorate Special 



Observance programs for: National Hispanic Heritage Month; National 
Disability Awareness Month; National American Indian Heritage Month; 
National African American History Month; National Women's History 
Month; National Asian and Pacific American Month; and Gay and 
Lesbian Pride Month. 

• Utilized sign language interpreters and Relay Conference Captioning, a 
service which streamed real-time text to the personal computers of users 
during major OPM events (e.g., "All-Hands" meetings, Special Observances, 
etc.) to make events accessible to employees with hearing difficulties. 

• EEO presentations provided during new employees' orientation. 

• EEO and Anti-Harassment training was provided to various organizations 
throughout OPM. 

• Annual training provided to all OPM EEO Counselors and Investigators. 

• Efficient EEO complaints process with measurable results and 
sustained/improved performance from FY 2011, including the following: 

• 

• 

Informal EEO Counselings 
OPM accomplished a 100% success rate in the timely completion 
of EEO Counselings with an average processing time of 18 days 
(well within the regulatory requirement of 180 days). 

EEO Investigations 
OPM timely completed 100% of EEO investigations with an 
average processing time of 100.97 days (well within the regulatory 
requirement of 180 days). 

• OPM created an internal Diversity and Inclusion Council to focus on OPM's 
internal policies and practices, talent recruitment and development, education 
and training, identifying barriers, building partnerships, measuring the 
effectiveness of the diversity initiative process, and ensuring transparency of its 
operations. 



U.S. OFFICE OF PERSONNEL MANAGEMENT 

Equal Employment Opportunity Data Posted 
Pursuant to the No FEAR Act 

Equal Employment Opportunity Data Posted Pursuant to Title III of the 
Notification and Federal Employee Antidiscrimination and Retaliation Act of 
2002 (No FEAR Act), Pub. L. 107-174 

2011 
thru 

Comnlaint Activitv Sec.1614.704 ta\. lb\. and fc\ 09130 
Number of Comnlaints Filed 32 
Number of Comnlainants 28 
Re--·t Filers 3 
Complaints by Basis Sec 1615.704 (d) 2011 
Note: Complaints can be filed alleging multiple bases. The sum of the bases thru 
may not equal total complaints filed 06/30 
Race 11 
Color 4 
Ref inion 3 
Renrisal 16 
Sex 6 
National Ori'"'in 3 
Enual Pav Act 0 
Ane 9 
Disabilitv 13 
Non-EEO basis 0 

2011 
thru 

Comnlaints bv Issue Sec. 1614.704 lel 09130 
A"'"'Ointment/Hire 03 
Assinnment of Duties 01 
Awards 00 
Conversion to Full Time 00 
Disci"lina-· Action 07 

11 Demotion 00 
12 Renrimand 03 
3' Susnension 02 
4l Removal 01 
S\ Other 01 

Dutv Hours 00 
Evaluation/ Annraisal 08 
Examination IT est 00 
Harassment 09 
( 0 Non-Sexual 09 
-ii\ Sexual 00 

Medical Examination 00 
Pa" IJncludinn Overtime' 03 
Promotion/Non-Selection 05 
Reassinnment 00 

Denied 00 
Directed 00 

Reasonable Accommodation 04 
Reinstatement 00 
Retirement 00 
Termination 01 



Terms/Conditions of Emnlovment 
Time and Attendance 
Trainino 
Other 

Processing Time 
Sec 1614.704(f) the average length of time it has taken an agency 

to complete, resoectively, investiqation and final action for: 
Comolaints oendino !for anv lenoth of time) durino fiscal vear 

Averaae number of davs in investiaatlon staae 
Averaoe number of davs in final action staae 

Averaae number of davs in investiaation staae 
Average number of days in final action stage 
Caveraae davs orocessina timel 

Averaae number of davs in investiaation staoe 
Averaae number of davs in final action staae 

Complaints dismissed bv Aaencv 
Total Comolaints Dismissed bv Aaencv 
Averaae davs oendina orior to dismissal 
Complaints Withdrawn bv Comnlainants 
Total comolaints Withdrawn bv Complainants 

Total Final Actions Findina Discrimination (Sec, 1614.704(i\l 

Total Number of findinas 
a. Without a hearino 
b. With a hearina 

Findings of discrimination Rendered by Basis 
Note: complaints can be filed alleging multiple bases. 

The sum of the bases mav not eaual total comnlaints filed 

Total Number of findinos 
Race 
Color 
Relioion 
Reorisal 
Sex 
National Orioin 
Eaual Pav Act 
Aae 
Disabilitv 
Non-EEO 
Findings After Hearing 
Race 
Color 
Relic ion 
Reorisal 
Sex 
National Oriain 

2 

I 

06 
04 
03 
00 

2011 
thru 

09/30 

95.44 
87.11 

158 
71.25 

98.75 
153.14 

02 
44 

07 

2011 
thru 

09'30 
# % 
00 00 
00 00 
00 00 

2011 
thru 

09/30 

# % 
00 00 
00 00 
00 00 
00 00 
00 00 
00 00 
00 00 
00 00 
00 00 
00 00 
00 00 
00 00 
00 00 
00 00 
00 00 
00 00 
00 00 
00 00 



• 

Eaual Pav Act 00 00 
Aae 00 00 
Disabilitv 00 00 
Non-EEO 00 00 
Findinas Without Hearina 00 00 
Race 00 00 
Color 00 00 
Reliaion 00 00 
Reprisal 00 00 
Sex 00 00 
National Odain 00 00 
Ea ua I Pav Act 00 00 
Aae 00 00 
Disabilitv 00 00 
Non-EEO 00 00 

2011 
thru 

Findinos of Discrimination Rendered bv Issue 09/30 

# % 
Total Number of findinas 00 OD 
Annointment/Hire 00 00 
Assianment of Duties 00 00 
Awards 00 00 
Conversion to Full Time 00 00 
Disciolinarv Action DO OD 

Demotion 00 00 
Reorimand 00 00 
Susoension 00 00 
Removal 00 00 
Other 00 00 

Duty Hours 00 00 
Evaluation/Annraisal 00 00 
Examination!Test 00 00 
Harassment 00 00 

Non-Sexual 00 00 
sexual 00 00 

Medical Examination 00 00 
Pav flncludina Overtime l 00 00 
Promotion/Non-Selection 00 00 
ReassiQnment 00 OD 

Denied 00 00 
Directed 00 00 

Reasonable Accommodation 00 00 
Reinstatement 00 00 
Termination 00 00 
Terms/Condition of Emolovment 00 00 
Time and Attendance 00 00 
Trainina 00 00 
Other 00 00 
Findinas After Hearing 00 00 
AnnointmentfHire 00 00 
Assianment of Duties 00 00 
Awards 00 00 
Conversion to Full Time 00 00 
Discinlinarv Action DO 00 

J 



Demotion 00 00 
Reorimand 00 00 
Susru:i.nsion 00 00 
Removal 00 00 
Other 00 00 

Dutv Hours 00 00 
Evaluation/ Annralsal 00 00 
Examinationrrest 00 00 
Harassment 00 00 

Non-Sexual 00 00 
Sexual 00 00 

Medical Examination 00 00 
Pav (lncludina Overtimel 00 00 
Promotion/Non-Selection 00 00 
Reassianment 00 00 

Denied 00 00 
Directed 00 00 

Reasonable Accommodation 00 00 
Reinstatement 00 00 
Termination 00 00 
Terms/Condition of Emnlovment 00 00 
Tlme and Attendance 00 00 
Trainina 00 00 
Other 00 00 
Findings Without Hearing 00 00 
Annointment/Hire 00 00 
Assianment of Duties 00 00 
Awards 00 00 
Conversion to Full Time 00 00 
Discinlinarv Action 00 00 

Demotion 00 00 
Reorimand 00 00 
Susoension 00 00 
Removal 00 00 
Other 00 00 

Dutv Hours 00 00 
Evaluation/ Annralsal DO 00 
Examinationffest 00 00 
Harassment 00 00 

Non-Sexual 00 00 
Sexual 00 00 

Medical Examination 00 00 
Pav (lncludinq Overtime) 00 OD 
Promotion/Non-Selection 00 00 
Reassionment 00 00 

Denied DD OD 
Directed 00 OD 

Reasonable Accommodation 00 00 
Reinstatement 00 OD 
Termination OD 00 
Terms/Condition of Emo/ovment 00 00 
Time and Attendance 00 00 
Trainina 00 00 
Other 00 00 

4 



Pending Complaints Filed in Previous Fiscal Years by Status 2011 
(Sec. 1614.704(k)) thru 

09/30 
Total comnlaints from orevious Fiscal vears 25 
Total Comolainants 22 
Status of comolaints Dendina from orevlous fiscal vears 
Investioation 00 
Hearin a 18 
Final Aaen~1 Action 4 

• A""eal With. EEOC omc:e of Federal o.._ratlcins 03 

2011 
Complaint Investigations thru 

06/30 
Pendina Completion Where Investlaation Exceeds Reauired Time Frames 00 

s 





The Honorable Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, N.E. 
Washington, D.C. 20507 



 



U.S. OFFICE OF SPECIAL COUNSEL 
1730 M Street, N.W., Suite '.!18 
Wa!ihington, D.C. 20036-4505 

202-254-3600 

March 30, 2012 

The Honorable Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, D.C. 20507-0100 

Re: FY 2011 Annual No FEAR Act Report 

Dear Chair Berrien: 
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Enclosed please find the Annual Report required by Section 203, Title II of the No 
FEAR Act, Public Law No. 107-174 (2002). If you have any questions about the report, 
please contact me at 202-254-3684. 

Sincerely, / 

l~-v,·~ 
~--"l~hirine E. Moazed 

Chief, Washington Field Office 

Enclosures: Annual Report 
Data posted on OSC's web site pursuant to Title III ofithe No FEAR Act 

cc: The Honorable John Boehner, Speaker, U.S. House of Representatives 
The Honorable Daniel K. Inouye, President Pro Tempore, U.S. Senate 
The Honorable Joseph Lieberman, Chairrnan, Committee on Homeland Security 

and Goverrunental Affairs, U.S. Senate 
The Honorable Darrell Issa, Chairman, Committee on Oversight and 

Goverrunent Reform, U.S. House of Representatives 
The Honorable Eric H. Holder, Jr., Attorney General, U.S. Department of Justice 
The Honorable John Berry, Director, U.S .. Office of Personnel Management 
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NO FEAR ACT ANNUAL REPORT l'OR FISCAL YEAR 2011 

1. The Number of Cases in Federal Court Pending or Resolved in the Fiscal Year 
Arising Under Each of the Federal Antidiscrimination Laws and Whistleblower 
Protection Laws Defined in 5 C.F.R. § 724.'.Wl. 

A. Cases Pending in Federal Court 

No lawsuits involving any of the antidiscrimination and whistleblower protection 
laws defined in 5 C.F.R. § 724.201 were pending in Federal court in FY 2011. 

B. Cases Resolved in Federal Court 

No lawsuits involving any of the antidiscrimination and whistleblower protection 
laws defined in 5 C.F.R. § 724.201 were resolved in Federal court in FY 2011. 

2. For the Cases Identified in #1 Above, the Status or Disposition; the Amount of 
Money Required to Be Reimbursed to thf' Judgment 1:und By the Agency; and 
the Amount of Such Reimbursement for Attorneys' F•ees Where Such Fees 
Have Been Separately Designated. 

As no lawsuits were pending or resolved in Federal court in FY 2011, no 
reimbursement to the Judgment Fund is required and no attorneys' fees have been claimed 
or awarded. 

3. For the Cases Identified in #1 Above, the Total Number of Employees in 
Each Fiscal Year Disciplined for Discrimination. 

There has not been a finding of discrimination by a court or by OSC. Therefore, 
there has been no basis to discipline any agency official for discrimination and no agency 
official has been so disciplined. 

4. Fiscal Year-End Data About Discrimination Complaints for Each Fiscal Year 
That Was Posted in Accordance with Equal Opportunity Regulations 
Implementing Section 301 ( c)(l)(B) of the No FEAR Act. 

A printed copy of this information for FY s 2005 - 2011 accompanies this report. 
This information is also posted on OSC's website - www.osc.gov. 

http://www.osc.gov
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5. Whether or Not In Connection with Cases in Federal Court, the Number of 
Employees in Each Fiscal Year Disciplined for Discrimination. 

See OSC's response to question 3. No EEO complaints were filed against OSC in 
FY 2011. With respect to complaints filed in previous years, there were no findings of 
discrimination and thus no basis to discipline any agency official for discrimination. 

6. The Agency's Policy for Taking Disciplinary Action A:gainst Federal 
Employees for Violating Antidiscrimination or Whistfoblower Protection 
Laws or for Prohibited Personnel Practic1~s. 

OSC's Personnel Management Manual, Chapters 751 and 752, establishes the 
agency's disciplinary action policy for all misconduct, including discrimination and other 
prohibited personnel practices. OSC will promptly submit a copy of that material if you so 
request. Any disciplinary action is taken after a full investigation of the charge, an 
opportunity to rebut, and a consideration of the Douglas factors. 

7. An Analysis of#l -#6, Including an Examination of Trends; Causal Analysis; 
Practical Knowledge Gained Through E:11:perience; and Any Actions Planned 
or Taken to Improve Complaint or Civil Rights Programs at OSC. 

Only three EEO complaints have been filed against OSC since FY 2006. Given 
the dearth of complaint activity over the past six fiscal years, there is insufficient data to 
conduct any trend or causal analysis. It is OSC's belief that because of its concerted efforts 
to promote fair employment practices and equal employment opportunity there have been 
very few complaints of discrimination or reprisal filed over the last six years. OSC 
employees are particularly well informed about prohibited personnel practices, reprisal 
actions against employees, and equal employment opportunity because ofOSC's mission to: 
(1) educate agencies and employees about prohibited personnel practices, including reprisal; 
and (2) investigate and prosecute prohibited personnel practices and discrimination claims. 
Additionally, the Special Counsel issued an EEO policy statement reemphasizing OSC's 
commitment to EEO principles; that statement was e-mailed to all employees on March 23, 
2012 and the statement will be posted on OSC's website - www.osc.gov. 

8. For Each Fiscal Year, Any Adjustment Needed or Made to the Budget of the 
Agency to Comply With its Judgment Fund Reimbursement Obligations. 

NIA 

http://www.osc.gov
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9. The Agency's Written Plan Developed Under§ 724.2:03(a) to Train Its 
Employees. 

OSC has developed a Power Point presentation, which is published on our 
website - www.osc.gov - to train employees about the equal opportunity and anti-retaliation 

laws that protect them. This online training was first provided in FY 2007; all employees 
were required to complete it, and certify that they had done so by December 17, 2006. 
Follow-up trainings were conducted in February 2009 mid April 2011 and all employees 
were required to certify that they had completed the training. New employees are given the 
agency's No FEAR Act Notice in their orientation packets and are instructed to complete the 
Power Point training program. In compliance with 5 C.F.R. § 724.203, OSC will be 
conducting follow-up training again in FY 2013. 

http://wvyw.osc.gov
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NO FEAR ACT REPORT FOR FISCAL YEAR 2011 
EQUAL EMPLOYMENT OPPORTUNITY DATA 

Equal Employment Opportunity Data Posted Pursuant to Title Ill of the Notification and Federal 
Employee Antidiscrimination and Retal iation Act of 2002 

(No FEAR Act), Pub. L. 107-174 

Race 1 1 0 0 0 0 
Color 0 0 0 0 0 0 
Reli ion 1 0 0 0 0 0 
National Ori in 0 0 0 0 0 0 
Sex (including complaints 

1 0 0 0 0 filed under E ual Pa Act 
1 1 0 0 0 0 
0 0 0 0 0 0 
* * * * * 0 

0 0 0 0 
0 0 0 0 0 

* Data is not re uired as this redates the effective date of the Genetic Information Nondiscrimination Act 



A ointmenV Hire 0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 -- --Assi nment of Duties 

Awards 
0 0 0 0 0 0 
0 1 0 0 0 0 

Demotion 0 0 0 0 0 0 
Re rimand 0 0 0 0 0 0 
Sus nsion 0 0 0 0 0 0 

-- -----
Conversion to Full-time 
Dlscl llna Action ---Removal 0 1 0 0 0 0 

Letter of Counselin 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Du Hours 1 0 0 0 0 0 
Evaluation/ A raisal 0 0 0 0 0 0 
Examination/ Test 0 0 0 0 0 0 
Harassment 1 2 0 0 0 0 

Non-Sexual 1 1 0 0 0 0 
Sexual 0 1 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pa lncludin Overtime 1 0 0 0 0 0 
Promotion/ Non-Selection 0 0 0 0 0 0 
Reassl nment 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 "' 
Directed 0 0 . 0 0 0 0 

Reasonable Accommodation 0 1 0 0 0 0 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/ Conditions of 

0 0 0 0 0 0 
Em lo ment 
Time and Attendance 1 1 0 0 0 0 
Trainin 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Fully Investigate a Formal 
180 90 n/a n/a n/a n/a Com laint 

Issue a Final Decision n/a 30 n/a n/a n/a n/a 
Fully Investigate When No 

180 90 n/a n/a n/a n/a EEOC Hearin is Re uested 
Issue a Final Decision When 
No EEOC Hearing is n/a 30 n/a n/a n/a n/a 
Re uested 
Fully Investigate When an 

n/a n/a n/a n/a n/a n/a EEOC Hearin is Re uested 
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Issue a Final Decision When 
an EEOC Hearing is n/a n/a n/a n/a n/a n/a 
Reauested 

Total Complaints Dismissed 
0 0 0 0 0 0 B A enc 

Average Days Pending Prior 
n/a n/a n/a n/a n/a n/a 

to Dismissal 
Total Complaints Withdrawn 

n/a n/a n/a n/a n/a n/a B Com lainants 

-. 

0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
• • • • • • • • • • 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
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Genetic Information 0 0 0 0 0 0 0 0 0 0 0 0 
Re risal 0 0 0 0 0 0 0 0 0 0 0 0 

# # 

Total Number Findings 0 0 0 0 0 0 0 0 0 0 0 0 
A ointment/ Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assi nment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full Time 0 0 0 0 0 0 0 0 0 0 0 0 
Disci lina Action 0 0 0 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Re rimand 0 0 0 0 0 0 0 0 0 0 0 0 
Sus ension 0 0 0 0 0 0 0 0 0 0 0 0 -. 
Removal 0 0 0 . 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Du Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation A raisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pa / Includes Overtime 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Reassi nment 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/ Conditions of 

0 0 0 0 0 0 0 0 0 0 0 0 
Em lo ment 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Train in 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 
Flndln s Without 0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 

Sus ension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
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Other 0 0 0 0 0 0 0 0 0 0 0 0 
Dutv Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Annraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pav/ Includes Overtime 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Reassianment 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/ Conditions of 

0 0 0 0 0 0 0 0 0 0 0 0 Emolovment 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Trainina 0 0 0 0 0 0 0 0 0 0 0 0 
AssiQnment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full Time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciolinarv Action 0 0 0 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
Susoension 0 0 0 ·o 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Dutv Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pav/ Includes Overtime 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Reassianment 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/ Conditions of 

0 0 0 0 0 0 0 0 0 0 0 0 Employment 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
TraininQ 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 
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Total Complaints From 3 0 0 0 Previous Fiscal Years 
Number of Individuals Who 

2 0 0 0 0 Filed Prior Com laints 
Number Pending at 

0 0 0 0 0 lnvesti ation Sta e 
Number Pending at Hearing 1 1 0 0 0 0 Sta e 
Number Pending Final 

0 1 0 0 0 0 A enc Action 
Number Pendin A eal 0 1 0 0 0 0 

..., 

Number Pending Completion 0 0 0 0 0 
of lnvesti ation 
Investigations Exceeding 

0 0 0 0 0 0 
Time Limits 
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UNITED STATES or AMERICA 

OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION 

OrF!CE or THE CHAJRMA~ 

The Honorable Jacqueline A. Berrien 
Chairman 

ONE LAFAYETTE CENTRE 

1120 20TH STREET, N.W. - NINTH FLOOR 

WASHINGTON, DC 20036-3457 

March 22, 2012 

U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Madatn Chair: 

ZulZ M;\R 30 P I: I b 

I am pleased to send you the enclosed copy of the U.S. Occupational Safety and Health Review Commission's 
(OSHRC's) Fiscal Year 2011 annual report prepared in accordance with Section 203 of the Notification and 
Federal Employee Antidiscrimination and Retaliation Act of2002 (No FEAR Act), Public Law 107-174. 

This report includes, but is not limited to, information about the number of cases required to be reported under the 
No FEAR Act; the amount of money required to be reimbursed to the Judgment Fund in connection with such 
cases; the number of employees disciplined for discrimination, retaliation, harassment or any other infractions of 
law referred to under the No FEAR Act; an analysis of trends and knowledge gained; and recommendations. The 
report also summarizes our most significant FY 2011 accomplishments for our workforce that relate to the No 
FEAR Act, and demonstrates OSHRC's continuing commitment to preventing unlawful discrimination in its 
employment policies, procedures, practices, and operations. 

An identical letter has been sent to the Speaker of the House of Representatives; President Pro Tempore of the 
Senate; the Chairman and Ranking Members of the Senate Committee on Homeland Security and Governmental 
Affairs; Senate Appropriations Committee; Senate Appropriations Subcommittee on Labor, Health and Human 
Services, Education and Related Agencies; Senate Committee on Health, Education, Labor and Pensions; Senate 
Subcommittee on Employment and Workplace Safety; House Committee on Oversight and Government Reform; 
House Appropriations Committee; House Appropriations Subcommittee on Labor, Health and Human Services, 
Education, and Related Agencies; House Committee on Education and the Workforce; House Subcommittee on 
Workforce Protections; the U.S. Attorney General; the Chair of the U.S. Equal Employment Opportunity 
Commission and the Director of the U.S. Office of Personnel Management. 

Please contact Debra A. Hall, Acting Executive Director, at 202-606-5397 or dhall@oshrc.gov if you have 
questions regarding the information contained in this report or wish to discuss related matters. 

Enclosure 

Sincerely, 

'? 
/Mnttu-v~ f' /\~ 
Thomasina V. Rogers 
Chairman 

mailto:dhall@oshrc.gov
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I. EXECUTIVE SUMMARY 

The U.S. Occupational Safety and Health Review Commission (OSHRC) provides its 
Annual Report to Congress as required by Section 203 of the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002 ("No Fear Act"), Public Law 
107-174. The Act requires that each Federal agency report on the number of cases that 
were filed in Federal district court which resulted in judgments, awards or compromise 
settlements; the disposition of those cases; money required to be reimbursed; the !lumber 
of employees disciplined for discrimination, retaliation, harassment, or other infractions 
of a provision of law cited in Section 20l(c) of the No FEAR Act; and current fiscal year 
(FY) statistics regarding equal employment opportunity (EEO) complaints filed u!lder 29 
C.F.R. pt. 1614. 

OSHRC is pleased to report that during FY 2011 there were no Federal district court 
cases that resulted in judgments, awards or compromise settlements. Additionally, no 
agency employees were disciplined for discrimination, retaliation, harassment or other 
i!lfractions of a provision cited in the No FEAR Act stemming from Federal district court 
actions. Finally, OSHRC is pleased to report that there were no complaints of 
discrimination filed in FY 2011. 

OSHRC continues to make progress since the enactment of the No FEAR Act. In FY 
2011, OSHRC continued to use the employee orientation program to provide notice to 
new employees on the No FEAR Act, equal employment opportunity (EEO) laws, 
diversity, Whistleblower Protection Act (WPA) and prohibited personnel practices. 
Additionally, OSHRC continues to use technology and other innovative methods to keep 
staff informed of their rights and remedies available under the employment 
discrimination and whistleblower protection law. Appendix One, Accomplishment 
Update, provides a complete list of Agency accomplishments in FY 2011. 

During FY 2011, OSHRC disseminated the No FEAR Act Notice and other important 
information including complaints data by and through websit1e postings, as required by 
the Act. 

A review of past fiscal years and trends prompted OSHRC to expand the annual EEO 
program assessment from evaluating overall program effectiveness to include the 
principles identified in the Agency's Model EEO Program Framework. The additional 
principles of program assessment included strategic communication, participation, and 
collaboration. Strategic communication was used to promote transparency. Participation 
promoted accountability. Collaboration was used to improve the overall effectiveness of 
the Agency's EEO operation. 

The assessment of strategic communication offered encouraging results. An ongoing 
effort to communicate information to staff regarding the EEO process and their rights and 
protections available under the Federal anti-discrimination and whistleblower protection 
Jaws eliminated a knowledge gap that previously existed at the Agency. Additionally, the 
widespread dissemination of the No FEAR Act Notice and the Equal Employment Policy 
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Statement increased employees' understanding of the Agency's commitment to 
maintaining an environment that is free of discrimination, retaliation, and harassment. A 
copy of the EEO Policy Statement is included as Appendix Two. Finally, the strategic 
communication of information from management to staff regarding proposed changes to 
Agency policies and practices was an effective means to minimize employees concerns 
regarding matters which often serve as the basis for employee complaints and grievances. 

~ 

Opportunities for collaboration on the Agency's EEO Program continued in FY 2011. 
For example, the implementation of a new Alternative Dispute Resolution (ADR) 
program, which focused on early intervention to reduce conflict in the workplace, 
continued. The success of the ADR Program re,~1lt~d in increased morale and is reflected 
in the fiscal year 2011 Federal Employee Viewpoint Survey. ln addition, OSHRC 
reaffirmed its commitment to promoting diversity in the workplace by issuing a policy 
statement on recruiting, hiring, and retaining people with disabilities on April 28, 2011. 
Finally, in response to recommendations by the Equal Employment Opportunity 
Commission, OSHRC implemented agency procedures to analyze and use applicant flow 
data in decisions regarding new hires, promotions, and awards and posted the Reasonable 
Accommodations Procedures on the Agency website. 

II. INTRODUCTION 

The No FEAR Act and regulations promulgated pursuant thereto require each Federal 
agency to submit an annual report with specific information relating to its EEO 
complaints activity to the Speaker of the House of Representatives, the President pro 
tempore of the Senate, the Senate Committee on Homeland Security and Governmental 
Affairs, the House Committee on Oversight and Government Reform, each committee of 
Congress with jurisdiction relating to the agency, the Equal Employment Opportunity 
Commission (EEOC), the Attorney General, and the U.S. Office of Personnel 
Management (OPM). This report is submitted by OSHRC to satisfy this reporting 
requirement. 

It is the policy of OSHRC to prohibit discrimination in the workplace. OSHRC is 
committed to maintaining an environment that provides equal employment opportunity 
for its employees, as well as applicants for employment. 

III. DATA 

A. Civil Cases 

Section 203(a)(l) of the No FEAR Act requires that agencies include in their annual 
Report to Congress "the number of cases arising under each of the respective provisions 
of law covered by paragraphs (1) and (2) of section 20l(a) in which discrimination on the 
part of the agency was alleged." Section 724.302 of OPM's final regulation, issued on 
December 28, 2006, clarifies section 203(a)(l) of the No FEAR Act stating that the 
agencies report on the "number of cases in Federal court pending or resolved in each 
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fiscal year and arising under each of the respective provisions of the Federal 
Antidiscrimination Laws and Whistleblower Protection laws." OSHRC reports that 
during FY 2011 there were no Federal district court cases alleging discrimination arising 
under the Federal Antidiscrirnination Laws or Whistleblower Protection Laws. 

TABLE 1 

Federal Court Cases Pending or Resolved in FY 2011 Separated by Statute 

Title VII of the Civil Rights Act of 1964 0 

Age Discrimination in Employment Act of 1967 0 

Rehabilitation Act of 1973 0 

Whistleblower Protection Act 0 

Equal Pay Act of 1963 0 

B. Reimbursement to the Judgment Fund 

The No FEAR Act requires agencies to reimburse the Judgment Fund for payments made 
in connection with proceedings involving Federal antidiscrimination and whistleblower 
protection laws. The OPM published final regulations in the Federal Register on May I 0, 
2006, to clarify the definition of payment as stated in Title II of the No FEAR Act. These 
regulations state that payment means a disbursement from the Judgment Fund on or after 
October 1, 2003, to an employee, former employee, or applicant for Federal employment, 
in accordance with 28 U.S.C. 2414, 2517, 2672, 2677, or with 31 U.S.C. 1304, that 
involves alleged discriminatory or retaliatory conduct described in 5 U.S.C. 2302(b)(l) 
and (b)(8) or (b)(9) as applied to conduct described in 5 U.S.C. 2302(b)(l) and/or (b)(8) 
or conduct described in 29 U.S.C. 206(d), 29 U.S.C. 631, 29 U.S.C. 633a, 29 U.S.C. 791 
and 42 U.S.C. 2000e-16. The OPM regulation further states, "For a proceeding involving 
more than one disbursement from the Judgment Fund, however, this term shall apply 
only if the first disbursement occurred on or after October 1, 2003." 

The Judgment Fund did not pay out funds on behalf of OSHRC for discrimination cases 
filed in Federal district court resulting in judgments, awards, or compromise settlements 
during FY 2011. 

C. Disciplinary Actions 

Section 203(a)(4) of the No FEAR Act requires that agencies include in the annual 
Report to Congress "the number of employees disciplined for discrimination, retaliation, 
harassment, or any other infraction of any provision of law refrrred to in paragraph (l)." 
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Section 203(a)(l) requires that agencies report "the number of cases arising under each of 
the respective provisions of law covered by paragraphs (I) and (2) of section 20l(a) in 
which discrimination on the part of such agency was alleged." OPM' s published final 
regulations in the Federal Register on December 28, 2006, define discipline as "any one 
or a combination of the following actions: reprimand, suspension without pay, reduction 
in grade or pay, or removal." OSHRC reports that there were no disciplinary actions 
arising from alleged discrimiJiation, retaliation, harassment, or any other infraction of the 
Federal Antidiscrimination Laws and Whistleblower Protection Laws. 

Employees Disciplined for Conduct Inconsistent with 
Federal Antidiscrimin11r!cn or Whistleblower Laws in FY 2011 

1. Employees Disciplined in Connection with Federal Court Cases 
Number of Filings 0 
Number of Employees Disciplined 0 

2. Employees Disciplined in Administrative Cases 0 
Number of Filings 0 
Number of Employees Disciplined 0 

D. Final Year-End Data Posted Under Section 301(c)(l)(B) 

The final year-end data for FY 2011, posted pursuant to Section 30l(c)(l)(B) of the No 
FEAR Act (without regard to section 30l(c)(2)) is included as Appendix Three. The 
final year-end data indicate that there were no complaints of discrimination filed in FY 
2011. 

E. Policy Description on Disciplinary Actions 

Section 203(a)(6) of the No FEAR Act requires that agencies include in their annual 
Report to Congress a detailed description of the policy implemented by the agency 
relating to disciplinary actions imposed against a Federal employee who discriminated 
against any individual in violation of any of the laws cited under section 201(a)(l) or (2), 
or committed another prohibited personnel practice that was revealed in the investigation 
of a complaint alleging a violation of any of the laws cited under section 20l(a)(l) or (2). 
Further, the Act requires that, with respect to each law, the Federal agency report on the 
number of employees who were disciplined in accordance with such policy and the 
specific nature of the disciplinary action taken. 

OSHRC is committed to maintaining a work environment that is free of retaliation and 
harassment. This commitment includes taking swift and appropriate disciplinary action 
against individuals who engage in retaliatory and harassing behavior. Additionally, 
OSHRC recognizes the importance of supervisors' and managers' roles in establishing a 
workplace that is free from unlawful discrimination and retaliation. Therefore, the 
performance plan for supervisors and managers includes a Human Resources 
Management Element that includes EEO principles. 
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IV. ANALYSIS OF TRENDS, CAUSAL ANALYSIS AND PRACTICAL 
KNOWLEDGE GAINED THROUGH EXPERIENCE 

Section 203(a)(7) of the No FEAR Act requires that agencies undertake "an examination 
of trends, causal analysis, and practical knowledge gained through experience and any 
actions planned or taken to improve complaint or civil programs of the agency." 
Consistent with OSHRC's commitment ~to a workplace free of discrimination and 
harassment, OSHRC sponsored several training opportunities for staff on their rights and 
protections available under the Federal anti-discrimination and whistleblower protection 
Jaws. Written material on discrimination laws was posted in strategic locations 
throughout the agency and on the official website. 

The use of alternative dispute resolution (ADR) has proven to be an effective means of 
identifying underlying employee-management issues and improving communication. 
Accordingly. OSHRC promotes ADR at all stages of the EEO process. In FY 2011, 
OSHRC implemented an ADR education and outreach program. The program is designed 
to educate staff on the benefits of ADR in the workplace. 

V. ACTIONS PLANNED OR TAKEN TO IMPROVE COMPLAINT OR 
CIVIL RIGHTS PROGRAMS 

Actions taken: 

• Made No FEAR Act Notice available to staff. 

• Posted No FEAR Act EEO data on public website on a quarterly basis. 

• Provided No FEAR Act information to new employees' during orientation. 

• Refocused EEO education and outreach efforts on the elimination of employment 
discrimination and retaliation. 

• Issued a policy statement on the Agency's commitment to recruiting, hiring and 
retaining people with disabilities. 

• Implemented Agency procedures to analyze and use applicant flow data in 
decisions regarding new hires, promotions, and awards. 

• Posted Reasonable Accommodations Procedures on Agency website. 
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Actions planned: 

• OSHRC will continue its efforts to implement the education and outreach aspect 
of the ADR program for the resolution of workplace complaints in FY 2012. 

• Provide training to employees, especially supervisors and managers, on their 
rights and responsibilities under Federal Antidiscrimination and Whistleblower 
Protection Laws with an emphasis on the elimination of employment 
discrimination and retaliation. 

• OSHRC will provide No FEAR Act Refresher training to all employees and 
contractors prior to December 17, 2012. 

VI. ADJUSTMENT TO BUDGET 

Section 203(a)(8) of the No FEAR Act requires that agencies include in their annual 
Report to Congress information about "any adjustment (to the extent the adjustment can 
be ascertained in the budget of the agency) to comply with the requirements under section 
201." OSHRC di<l not provide such an adjustment. 
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APPENDIXl 

NOTIFICATION AND FEDERAL EMPLOYEE ANTIDISCRIMINATION AND 
RETALIATION (No FEAR) ACT 

ACCOMPLISHMENT UPDATE 

This Appendix highlights the U.S. Occupational Safety and Health Review 
Commission's (OSHRC) accomplishments in implementing tht: No FEAR Act during 
Fiscal Year (FY) 20! l. OSHRC has implemented the requirements of this law as 
indicated in the ictiom highlighted below. 

Ensuring EEO in the Workplace 

In September 2011, as required by the Office of Personnel Management Rules 
implementing the No FEAR Act (Public Law 107-174) at 5 C.F.R. part 724, OSHRC 
provided annual notice to employees about their rights and remedies available under 
Antidiscrimination Laws and Whistleblower Protection Laws. The notice was 
disseminated to all staff electronically, via electronic mail communication, and posted on 
OSHRC's official website. 

In Fiscal Year 2011, OSHRC implemented key aspects of the Agency's Model EEO 
Program. Pursmmt to EEOC guidance, senior leadership at OSHRC committed to 
allocating the resources necessary to develop a "discrimination free work environment, 
characterized by an atmosphere of inclusion and free and open competition for 
employment opportunities." 

In FY 2011, OSHRC updated its Disabled Veterans Affirmative Action Program. The 
program plan promotes the recruitment, employment, and advancement of qualified 
disabled veterans. Applicants will continue to be referred to hiring managers and special 
hiring authorities will be utilized when appropriate. 

Senior Management at OSHRC issued a policy statement emphasizing the Agency's 
commitment to recruiting, hiring, and retaining people with disabilities in FY 2011. The 
policy statement affirmed the Agency's commitment to making the Federal Government 
a welcoming place for people with disabilities where they can thrive and make the most 
of their talents and abilities. In addition, the statement encouraged employees to review 
OSHRC' s five year action plan designed to implement strategic measures to increase the 
number of individuals with disabilities employed by the Agency. 

As part of the annual assessment of the Review Commission's EEO Program, the Agency 
agreed to implement a recommendation made by the EEOC which resulted in the 
development and implementation of Agency procedures to analyze and use applicant 
flow data in decisions regarding new hires, promotions, and awards. A preliminary 
analysis of the employment decisions made in fiscal year 201 I suggests that the 
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implementation of the new procedures resulted in a more equitable allocation of Agency 
resources. 

In FY 2011, OSHRC posted its Reasonable Accommodations Procedures on the Agency 
website. Previously, the procedures were only available to employees and applicants, 
upon written request, to the Office of the Executive Director. 

Employee Awareness and Training 

OSHRC' s EEO Office works with the human resources staff to ensure that all employees 
meet the No FEAR Act training .-~i:;uirements. New employees receive information on the 
No Fear Act (NFA) as part of the Agency's New Employee Orientation Program. New 
employees are required to complete NFA training within thirty (30) days of entering on 
duty. 

Responsiveness ~nd Legal Compliance 

In FY 2011, the EEO Office continued the process of evaluating the agency's complaint 
resolution process to ensure compliance with the regulations that govern federal sector 
EEO complaint processing. Additionally, a new Alternative Disputes Resolution (ADR) 
program was implemented. In addition, staff in the EEO Office participated in federal 
sector ADR training. 

In FY 2011, the Review Commission increased its efforts to track applicant data to 
identify barriers to equal employment opportunity in certain career categories. 
Additionally, the EEO Office conducted a comprehensive audit to ensure that the 
Agency's EEO program is in full compliance with the EEO laws and EEOC regulations, 
policy guidance, and other written instructions that govern the federal sector process. 
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()FFICE OF WE CHAIRMAN 

APPENDIX 2 

UNITED STA'IT.S OF AMl::R\CA 

OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION 

ONE LAFAYEITE CENTRE 

l l 20 20TH STREET, N. w. - NINTH FLOOR 

WASHING1DN, DC 20036-3457 

Equal Employment Opportunity Policy Statement 

The Occupational Safety and Health Review Commission (hereafter "Review Commission" or "OSHRC") 
supports the principles of equal employment opportunity (EEO) for all employees and applicants for 
employment. OSHRC's EEO policy covers all agency employment programs, management practices, and 
decisions, including recruitment, hiring, merit promotion, transfers, reassignments, training and career 
development, benefits, discipline, and separation. 

This statement notifies all employees and applicants that OSHRC prohibits discrimination on the basis of 
race, color, religion, sex, national origin, age, sexual orientation, disability, and in retaliation for prior 
involvement in EEO protected activity. OSHRC is also committed to maintaining a work environment that is 
free of retaliation and harassment. This commitment includes taking swift and appropriate disciplinary 
action against individuals who engage in retaliatory and harassing behavior. Furthermore, OSHRC supports 
the rights of individuals to exercise their rights under applicable EEO and civil rights statutes. 

All Review Commission employees are responsible for implementing the agency's EEO policy. In order to 
ensure that all employees are afforded a fair and competitive employment process, it is the responsibility of 
OSHRC management to follow EEO principles in recruitment and personnel management decisions, and to 
be fair and equitable in the rights of employees. As leaders, managers and supervisors are expected to take 
an active role in promoting and implementing the agency's EEO goals and objectives. Achievement of the 
agency's equal opportunity objectives will enhance the agency's ability to accomplish its mission. All 
employees are expected to abide by the letter, intent, and spirit of the equal opportunity laws and policies. 

OSHRC is committed to preventing unlawful discrimination in its employment policies, procedures, 
practices, and operations. This statement reaffirms the principles of equal employment opportunity and 
assures that EEO program requirements will be enforced. 

A copy of this statement is to be posted in all personnel and EEO offices and made available to all employees 
via the intranet. For questions concerning EEO, contact Richard Loeb, EEO Director at 202-606-5376, or 
Angela Roach, EEO Officer at 202-606-5391. 

This policy replaces and updates the Equal Employment Opportunity Policy Statement, dated April I 0, 2009. 

i !! ~~-/ . . . c-,. /. ~--1..!, /. I- f . 

Thomasina V. Rogers 
Chairman 
May 18, 2009 
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APPENDIX 3 

Equal Employment Opportunity Dllla Posted Pursuant to True Ill of the Notlflcatlon and Federal Emptoyee Antldlacrlmlnatlon and RetallaUon Act of 2002 (No FEAR 
Act), Pub. L. 107-174 

ComoaratJve Data 2011 
Complaint Activity Previous Fiscal Year Oata Thru 

2006 2007 2008 2009 2010 09/30 
Number o Comnlaints Filed 2 1 0 0 0 0 
Number of Comnlainants 2 1 0 0 0 0 
Reneat Filers 0 0 0 0 0 0 

Complaints by 5asis 
comnaratlve Data 

Prevtous Fiscal Year Oata 
Note: Complaints can be 

2011 
filed alle11lng multiple Thru 
bases. The sum of the 2006 2007 2008 2009 2010 

09/310 bases mar not equal total 
i ... ,.mn/a;nts f/IAll. 
Race 2 1 0 0 0 0 
Color 0 0 0 0 0 0 
Reliaion 0 0 0 0 0 0 
Reorisal 2 1 0 0 0 0 
Sex 2 0 0 0 0 0 
National Qriain 0 0 0 0 0 0 
Enuat Pav Act 0 0 0 0 0 0 
Ane 2 0 0 0 0 0 
Disabilitv 0 0 0 0 0 0 
Non-EEO Q 0 0 0 0 0 

Complaints by Issue comoaratlve Data 
Previous Fiscal Year Data 

Note: complaints can be 2011 
flied alleging multiple 

Thru 
Issues. f/le sum of the 2006 2007 2008 2009 2010 

09/30 
Issues m~Y not equal 
.. _ ..... , --ma/a/nts fil,,.,, 
Annointmant/Hire 0 0 0 0 0 0 
Assinnmertt of Duties 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 
Conversior'l to Full-time 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 
Renrimand 2 0 0 0 0 0 
Remov"I 0 0 0 0 0 0 
Susnenslon 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Outv Hours 0 0 0 0 0 0 
Evaluation A raisal 2 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 
Harassm-nt 

Non·SPXUal 2 1 0 0 0 0 
Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pav llndudina Overtime' 0 0 0 0 0 0 
Promotion 1Non-Selection 0 1 0 0 0 0 
Reassianinent 

Denied 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 

ReasonablP Accommodation 0 0 0 0 0 0 
Reinstaternent 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/Conditions of 0 0 0 0 0 0 
Emolovment 
Time and Attendance 0 0 0 0 0 0 
Trainina 0 0 0 0 0 0 
Other 0 0 0 0 0 0 



Equal EmpkJyment Opportunity Data Posted Pursuant to Tltle Ill of the Notification and Federal Employee Antldlscrlmlmrtlon and Retaliation Act of 2002 (No FEAR 
Act), Pub. L. 107·174 

Comnaratlve Data 
Previous Fiscal Year Data 

2011 
Processing Time Thru 

2006 2007 2008 2009 2010 09/30 

Complaints pending during 
fiscal vear 

Average number of days 194.00 
in investigation staae 191 0 0 0 0 
Average number of days 0.-60 
in final action stane 0 0 0 0 0 

Complaint pending during 
fiscal year where hearing was . 
requested 

Average number of days 194.00 
in investiaation staae 191 0 0 0 ---· -
Average number of days 0.00 
in final action staae 0 0 0 0 0 

Complaint pending during 
fiscal year where hearing was 
not requested . 

Average number of days 0.00 
in investiaat1on staae 0 0 0 0 0 
Average number of days 0.00 
in final action staae 0 0 0 0 0 

Com aratlve Data 
Complaints Dismissed by 1---~-'-'==;c=='-"T"'-"='-T

Agency 

2011 
Previous Fiscal Year Data Thru 

Tatal Complaints Dismissed 
b A enc 
Average days pending prior 
to di missal 
Complaints Withdrawn by 

Com lalnant 
Total Complaints Withdrawn 

Com tainants 

Total Final Actions Finding 
Discrimination 

Total Number Findinas 
Without Hearina 
With Hearinn 

Findings of Discrimination 
Rendered by Basis 

Note: Complaints can be 
filed alleging multiple 
bases. The sum of the 
bases may not equal total 
complaints and findings. 

Total Number Findlnas 
Race 
Color 
Relimon 
Renrisal 
Sex 
National Oriain 
Enual Pav Act 
Aae 
Disabilitv 
Non-EEO 

Findlnns After Hearinn 
Race 

I 

I 

2006 2007 

0 0 

0 0 

0 

2006 
# % 

0 ... 

0 0 
0 0 

2006 
# % 

0 -
Q Q 

Q Q 

Q Q 

Q Q 

0 Q 

0 Q 

Q Q 

0 Q 

0 0 
0 Q 

01 DI 
QI OI 

2008 2009 2010 09/30 

0 0 0 0 

0 0 Q 0 

0 0 0 

Com rative Data 
Previous Fiscal Year Data 

2007 2008 
# % # % I 

0 0 
0 0 0 0 
0 0 0 0 

Comnaratlve Data 

Previous Fiscal Year Data 

2007 2008 
# % # % 

Q . Q ..• . . 
Q Q Q Q 

Q Q Q Q 

Q 0 Q Q 

Q Q Q Q 

Q Q 0 0 
Q Q Q 0 
Q Q Q Q 

Q Q 0 a 
Q a 0 0 
Q Q a Q 

DI DI Q Q 

OI QI QI QI 

2011 Thru 
2009 I 2010 09 30 

# % I # % # % 
0 0 -1:, 

0 0 0 0 0 0 
0 0 0 0 0 0 

2011 Thru 
09/30 

2009 2010 
# % # % # % 

. 
Q Q Q Q Q Q 

Q Q Q Q Q Q 

0 Q Q Q Q Q 

Q Q Q Q 0 0 
Q a 0 0 0 Q 

Q Q Q Q Q Q 

Q a Q Q 0 0 
Q Q Q Q 0 0 
Q a 0 0 a 0 
Q 0 0 0 0 0 

Q Q 0 0 ol a 
QI 0 OI QI QI a 
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Equal Employrrent Opportunity Data Poated Pursuant to Tltle Ill of the Notification and Federal Employee Arltldlacrlmlnatlon and Retaliation Act ot 2002 (No FEAR 
Act), Pub. L. 107-174 

olor 0 0 0 0 0 0 0 0 0 0 0 0 
Flelinion 0 0 0 0 0 0 0 0 0 0 0 0 
fleorisal 0 0 0 0 0 0 0 0 0 0 0 0 
<ex 0 0 0 0 0 0 0 0 0 0 0 0 
National Orinin 0 0 0 0 0 0 0 0 0 0 0 0 
~'"ual Pav Act 0 0 0 0 0 0 0 0 0 0 0 0 
Ace 0 0 0 0 0 0 0 0 0 0 0 0 

isabilitv 0 0 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

' 

Fln"'lnns Without Hearinn 0 0 0 0 0 0 0 0 0 0 0 0 
P.ace 0 0 0 0 0 0 0 0 0 0 0 0 
color 0 0 0 0 0 0 0 0 0 0 0 0 
Relinion 0 0 0 0 0 0 0 0 0 0 0 0 
fl,enrisal 0 0 0 0 0 0 0 0 0 0 0 0 
<ex 0 0 0 0 0 0 0 0 0 0 0 0 
National Orin in 0 o, 0 0 0 0 0 0 0 0 0 • _J) 

ual Pav Act 0 .o 0 0 0 0 0, 0 0 0 0 0 
Ace 0 0 0 0 0 0 0 0 0 0 0 0 
r isabilitv 0 0 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

Com~aratlve Data 2011 Thru Findings of Discrimination Previous fiscal Year Data 
09/30 Rendered by Issue 2006 I 2007 I 2008 I 2009 I 2010 

# % I # % I # % I # I % I # I % # % 
To .. ,.1 Number flndlnns O' 0 0 0 0 
A ointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assianment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Oiscinlinarv Action 0 0 0 0 0 0 0 0 0 0 0 0 

nemotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reorimand 0 0 0 0 0 0 0 0 0 0 0 0 
<:iusnension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
nth er 0 0 0 0 0 0 0 0 0 0 0 0 

Out'' Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation A raisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Har>'lSsment 0 0 0 0 0 0 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
<;.exual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pav rincludina Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Pro'""ot1on'Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Rea"sianment 0 0 0 0 0 0 0 0 0 0 0 0 

nenied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Rea<ionable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Tern1ination 0 0 0 0 0 0 0 0 0 0 0 0 
TernislConditions of 0 0 0 0 0 0 0 0 0 0 0 0 
Tim<" and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Trainina 0 0 0 0 0 0 0 0 0 0 0 0 
Oth"'r 0 0 0 0 0 0 0 0 0 0 0 0 

Findinas After Hearlna 0 0 0 0 0 0 0 0 0 0 0 0 
A""'''intment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
AssJ11nment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Con,1ersion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Discinlinarv Action 0 0 0 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Renrimand 0 0 0 0 0 0 0 0 0 0 0 0 
susnenslon 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Evaluation Annraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pav lfndudinn Overtime\ 0 0 0 0 0 0 0 0 0 0 0 0 
Prornotio n/ Non -Selection 0 0 0 0 0 0 0 0 0 0 0 0 



Equal EmplOyment Opportunity Data Posted Pursuant to Tltle Ill of the Notification and Federal Employee Antkllacrlmlnatlon and Retallatlon Act of 2002 (No FEAR 
Act}, Pub. L. 107-174 

Reassianment 0 0 0 0 0 0 0 0 0 0 0 0 
Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of 0 0 0 0 0 0 0 0 0 0 0 0 
Emnlovment 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Trainino 0 0 0 0 0 0 0 0 0 0 0 - 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

•• c c c r r 0 0 0 r r r c 
Annointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assinnment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 ~--- 0 0 0 0 0 0 0 0 
Oisc1nlinarv Actioo 0 0 0 u 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reorimand 0 0 0 0 0 0 0 0 0 0 0 0 
Susnension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Dutv Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation A raisal 0 0 0 0 0 0 0 0 0 0 0 0 
Exam1nat1on/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pav flndudinn Overtime\ 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Reassinnment 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of 0 0 0 0 0 0 0 0 0 0 0 0 
Emolovment 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Trainma 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Pending Complaints Flied Com aratlve Data 2011 
in Previous Fiscal Years Previous Fiscal Year Data Thru 

b Status 2006 2007 2008 2009 2010 09 30 
Total complaints from 2 2 0 0 0 

revfous Fiscal Years 
Total Com lainants 2 2 0 0 0 
Number com laints ndln 

Investi ation 1 0 0 0 0 0 
Hearin 0 2 0 0 0 0 
Final Action 0 0 0 0 0 0 
Appeal with EEOC Office 0 0 0 0 0 0 
of Federal 0 erations 

Com arative Data 2011 
Complaint Investigations Previous Fiscal Year Data Thru 

2006 2007 2008 2009 2010 09 30 
Pending Complaints Where 
Investigations Exceeds 
R Tim F 0 0 0 0 

• 



APPENDIX4 

U.S. Occupational Safety and Health Review Commission 
No FEAR Act Training Plan 

The No FEAR Act was signed into law by President George W. Bush on May 15, 2002, 
and became effective on October 1, 2003. The Act requires Federal agencies to be 
accountable for violations of anti-discrimination and whistleblower protection laws and 
post certain statistical data relating to Federal sector EEO complaints filed with the 
agency. 

Section 202(c) of.the No FEAR Act requires eacl:. Federal agency to pro"idc training to 
employees regarding their rights and remedies under 5 USC § 2302(b) and 5 USC § 
2302(d). On July 20, 2006, the Office of Personnel Management (OPM) published its 
final rule implementing the training requirements of the No FEAR Act. The final rule 
requires federal agencies to train all employees on their rights and remedies under the 
federal antidiscrimination, retaliation, and whistleblower protection laws. The final rules 
state that agencies must: 

• Train all new employees as part of the employee orientation program or within 30 
days of hire 

• Provide No Fear Act refresher training to all employees by December 17, 2012. 

In September 2011, the Occupational Safety and Health Review Commission (OSHRC) 
contracted with Brightline Compliance to provide refresher instruction to employees 
through their interactive online "No FEAR Act" training course:. Brightline's No FEAR 
Act course provides instruction on all topics required by the No FEAR Act and the OPM 
final rule. 

The online training provides additional instruction to supervisors and managers on their 
special responsibilities. The series of audio-visual scenarios facilitates learning while 
testing users on their understanding of the content. 

In addition, users are allowed to ask questions and have their questions answered on-line. 
This on-line training is accessible to employees with disabilities as required by Section 
508 of the Rehabilitation Act. 

In FY 2012 and at least every two years thereafter, as required under the No FEAR Act, 
employees will be provided a refresher course that reminds them of the major principles 
from the previous training and addresses new and developing areas of concern. In 
addition, OSHRC will emphasize regular training for managers and supervisors. OSHRC 
reevaluated the Agency's training plan in FY 2011 and determined that the on-line 
training is the most effective medium through which the No Fear Act training is delivered 
to staff. 
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THE DIRECTOR OF THE PEACE CORPS 
WASHINGTON, O.C 

Ms. Jacqueline A. Berrien 
Chair 

March 16, 2012 

U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Ms. Barrien: 

Pursuant to the requirements specified in 5 CPR part 724, Implementation of Title II of 
the Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 
(No FEAR Act), I am pleased to provide the Peace Corps' submission for fiscal year 
2011. 

Should you have any questions regarding the agency's submission, please have a member 
of your staff contact Grace Ross, manager of the Office of Civil Rights and Diversity, at 
202-692-2137. 

Enclosures 

incerely, 

tt-1,ff\ J IJ/4-. 
Aaron S. Williams 
Director 
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Peace Corps 
NO FEAR ACT 

Annual Report - FY 2011 

Executive Summarv: 

In response to the requirements specified in 5 CFR Part 724, we are pleased to provide the Peace 
Corps' annual report for fiscal year 2011 as required by the NO FEAR Act. If you have any 
questions, please contact Grace Ross, Office of Civil Rights and Diversity Director, at 202-692-
2137. 

Sec. 724.302 Reporting Obligations 

Part A 

(1) 'The number of cases in Federal court pending or resolved in each fiscal year and arising 
under each of the respective provisions of the Federal Antidiscrimination Laws and 
Whistleblower Protection Laws applicable to them as defined in Sec. 724.102 of subpart A of this 
part in which an employee, former Federal employee, or applicant alleged a violation(s) of these 
laws, separating data by the provision(s) of law involved;' 

At the end of FY 2011, the Peace Corps had 1 case pending in U. S. District Court 
for the District of Columbia. 

(2) 'In the aggregate, for the cases identified in paragraph (a) ( 1) of this section and separated by 
provision(s) oflaw involved: 

(i) The status or disposition (including settlement); 
(ii) The amount of money required to be reimbursed to the Judgment Fund by the agency for 

payments as defined in Sec. 724.102 of subpart A of this part; 
(iii) The amount of reimbursement to the Fund for attorney's fees 

where such fees have been separately designated;' 

At the end of FY 2011, there is a pending motion for summary judgment 
regarding the case listed under Part A (1). The Peace Corps has not made any 
reimbursements of monies to the Judgment Fund. A payment was made in a 
settlement case for attorney's fees in the amount of $22,SOO. 

(3) 'In connection with cases identified in paragraph (a) (I) of this section, the total number of 
employees in each fiscal year disciplined as defined in Sec. 724.102 of subpart A of this part and 
the specific nature, e.g., reprimand, etc., of the disciplinary actions taken, separated by the 
provision(s) of law involved;' 

During FY 2011, no Peace Corps employees were disciplined in connection with 
the cases reported in part (1). 



(4) 'The final year-end data about discrimination complaints for each fiscal year that was posted 
in accordance with Equal Employment Opportunity Regulations at subpart G of title 29 of the 
Code of Federal Regulations (implementing section 301(c) (I) (B) of the No FEAR Act);' 

The agency had the following number of formal EEO cases med during FY 2007 
to FY 2011: 

s Formal EEO Com taints b Year - FY-2007 to FY-2011 

I 
I 
3 

3 3 3 

I 3 2 2 
2 2 2 

Total Com laints 3 4 2 3 2 

(5) 'Whether or not in connection with cases in Federal court, the number of employees in each 
fiscal year disciplined as defined in Sec. 724.102 of subpart A of this part in accordance with any 
agency policy described in paragraph (a) (6) of this section. The specific nature, 
e.g., reprimand, etc., of the disciplinary actions taken must be identified.' 

From FY 2007 to FY 2011, there were no disciplinary actions taken by the Peace 
Corps as defined in Section 724.102 of subpart A. 

(6) 'A detailed description of the agency's policy for taking disciplinary action against Federal 
employees for conduct that is inconsistent with Federal Antidiscrimination Laws and 
Whistleblower Protection Laws or for conduct that constitutes another prohibited 
personnel practice revealed in connection with agency investigations of alleged violations of 
these laws;' 

The agency's policy is in the attached, "Equal Employment Opportunity 
Statement" (attachment 1). 



(7) 'An analysis of the information provided in paragraphs (a)(!) through (6) of this section in 
conjunction with data provided to the Equal Employment Opportunity Commission in 
compliance with 29 CFR part 1614 subpart F of the Code of Federal Regulations. Such analysis 
must include: 

(i) An examination of trends; 
(ii) Causal analysis; 
(iii) Practical knowledge gained through experience; and 
(iv) Any actions planned or taken to improve complaint or civil rights programs of the agency 

with the goal of eliminating discrimination and retaliation in the workplace;' 

The Director of Civil Rights and Diversity includes information within the 
agency's numerous training syllabi that addresses the subject of retaliation as it 
relates to supervisory/management responsibilities. As stated in our Equal 
Employment Opportunity policy, all Peace Corps employees, applicants and 
Volunteers, cannot be denied equal opportunity under applicable laws for 
employment or Volunteer service opportunities because of his or her race, color, 
religion, sex, national origin, age (over 40), disability, sexual orientation, gender 
identity, marital or parental status, political atrtliation, union membership, GINA 
information or history of participation in either the EEO process or grievance 
procedure. Additionally, our policy on the Prevention and Elimination of 
Harassment in the Workplace states that retaliating against an employee, trainee 
or Volunteer for his or her opposition to discrimination or participation in the 
discrimination complaint process is not tolerated at our agency. All employees and 
supervisors review these policies during orientation as well as during annual 
mandatory EEO training. Please see both of the attached agency policy statements 
entitled, 
"PEACE CORPS EQUAL EMPLOYMENT OPPORTUNITY (EEO) POLICY 
STATEMENT" (attachment 1) and "PEACE CORPS POLICY ON THE 
PREVENTION AND ELIMINATION OF HARASSMENT IN THE 
WORKPLACE" (attachment 2) for further information. 

(8) 'For each fiscal year, any adjustment needed or made to the budget of the agency to comply 
with its Judgment Fund reimbursement obligation(s) incurred under Sec. 724.103 of subpart A of 
this part;' 

The agency has had to make no changes ($0) to the budget in order to comply 
with this regulation. 

(9) The agency's written plan developed under Sec. 724.203(a) of subpart B of this part to train its 
employees. 

Please see the attachment entitled, "Peace Corps Training Plan" (attachment 3) 
for the agency's written training plan. 



~~~: 
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PEACE CORPS EQUAL EMPLOYMENT OPPORTUNITY 
(EEO) POLICY STATEMENT 

Aa Director, I want to affirm to all Peace Corps employees and Volunteers that no person 
will be denied equal opportunity under applicable laws for employment and Volunteer 
service opportunities becau1e of his or her race, color, religion, sex, national origin, age (40 
or over), disability, sexual orientation, gender identity, gender expression, marital status, 
parental status, political affiliation, union membership, genetic information, or history of 
participation in the EEO process, grievance procedure, or any authorized complaint 
procedure. 

The Peace Corps ill both a federal agency and a vehicle through which American citizens 
ofl'cr needed assistance to people around the world and, in so doing, promote greater cross
cultural understanding between Americans and the people of our host countries. The 
fulfillment of the Peace Corps' miasion to foster greater understanding among the world's 
citizens requires that we adhere to the highest standatds with respect to equal employment 
opportunity for all Volunteers, employees, and applicants. Diacrimination based on factors 
that have no bearing on a person's ability to serve and perform hill or her duties is not 
permitted d will not be tolerated. 

1/r21t 
Aaron S. Williams, Director Date 
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PEACE CORPS POLICY ON THE PREVENTION AND ELIMINATION OF 
HARASSMENT IN THE WORKPLACE 

The Peace Corps is committed to maintaining high standards of conduct in the workplace and 
providing all employees, Volunteers, and trainees a work environment that is free from 
hantssment, to include sexual harassment, because of his or her race, color, religion, sex, national 
origin, age (40 and over), disability, sexual orientation, gender identity (expression), marital and 
parental status, political affiliation, union membership, genetic information, or history of 
participation in either the EEO process or grievance procedure. Examples of offensive conduct 
include, but are not limited to: 

• Offensive verbal conduct such as obscene language. epithets, suggestive 
statements or innuendo, or derogatory comments based on the protected categories as 
stated above. 

• Unwelcome physical conduct, such as touching or gestures. 
Creating or displaying offensive graphic materials in the workplace that relate to the 
protected categories as stated above. 

Retaliating against an employee, trainee or Volunteer for his or her opposition to 
discrimination or participation in the discrimination complaint process. 

Harassment may occur when ( l) submission to offensive conduct is made, either explicitly or 
implicitly, a term or condition of an employee's employment or a trainee or Volunteer's service; 
(2) submission to or rejection of offensive conduct by an individual is used as the basis for 
tangible decisions affecting employment or a trainee or Volunteer's service; or (3) the offensive 
conduct unreasonably interferes or is intended to interfere with an employee, trainee or 
Volunteer's performance or creates an intimidating, hostile, or offensive work environment. 

If you want to preserve your right to file a claim of discrimination or harassment through the EEO 
complaint process, you must contact the Office of American Diversity Program (ADP) within 45 
days of the incident, if you are an employee, or 30 days of the incident. if you are a trainee or 
Volunteer. If you feel you are being harassed, but not because of one of the protected categories, 
please contact Human Resources and ask to speak with the Labor Relations Representative. To 
contact ADP to report discrimination or harassment, to seek guidance or counseling, or to file a 
claim of discrimination or harassment, you may contact ADP by phone at (202) 692-2139, via 

'" e-mail at adp@peacecorps.gov, or by mail at Peace Corps, ADP, 1111 20 Street, NW, 

W"""'"tfi"': u!L- I/ (I '(, l ·' 
Aaron S. Williams, Director Date 

Paul D. Coverdell Peace Corps 1-ieadquarters 1111 20th Street. NW · Washington, DC 20526 www.peacecorps.gov I 800.424.8580 

mailto:adp@peacecorps.gov
http://www.peacecorps.gov


EQUAL EMPWYMENT OPPORTUNITY, 
NO FEAR ACT, and 

SEXUAL HARASSMENT TRAINING 

Supervisor Training 

MISSION 

CONFIDENTIALITY NEUTRALITY 
Advise and Assist Dired:or/Oeptiy Director/Chief of 
Staff and Senior Leadership on issues conceming 
EEO, Diversity and Race Relations 
Integrate e.n understanding and recognition of EEO 
Principles es "Best Business Practices~ 

Conduct Complaint/ADR Processing 
• l~lement MD 715 Guidance For A Model EEO 

Program 
l~lement organization's Reasonable 
Accommodations Policy 

3/13/2012 

TRAINING OBJECTIVES 
Understand ADP 

• MD715-ModelEEOProsram 
• Complaints Processini/ Alternatlv. Dispute Resolution 

(ADR) 
• Oisabi!ify& ReasonableAccommodations 
• Haras:sment(sexualand non-sexual) 

• NoFEAR and Whistleblower, Reprlsalclalms 

OCRDServiats 
• AdvisoryandConsultation 

• Training 

• Affirmative EmploymentProgram and Special 
Emphasis 

• Team Building 

EEO/HR WORKING RELATIONSHIP 
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WHAT DOES EEO MEAN? 

Federal Protection against employment 
discrimination based on 

• Race 

•Color 

•Religion 

•Sex {including sexual harassment) 

• Age (40+) 

• National Orlgrri 

• Disability (physical/mental) 

•Reprisal 

•Genetic 
Information 

• Parental/Marital Status 

• Gender Expression 

STEREOTYPING CONTRIBUTES TO 
DISCRIMINATION 

What causes stereotypes 
Quick Referencing (Lazy eye-brain connection) 
The Media perpetuating and/or breaking dovm 
stereotypes 
Ignorance 
Families 
Hatred 

How can we stop negative stereotyping? 

3/13/2012 

ELEMENTS OF REPRISAL QAIM 

FIN E...,,.,tt 

• Individual eJl,pressed opposition to discriminatory practice; or, 

• lndividu;il participated in the oiscrirrinetion complaint process 

5.:ond EJ.., ... t: 
• Ae;e~ tMaoi!6ementl i!Wi.-e of pmtected sctivit-,1 . 

• The individual who the complainant alleaes retaliated aeainst t:liem 
must haw knowle~e of their protected activity. 

Third El.n .. t: 
Agency must have talizn an edver.;e ac:tion after the complainant 
ereeeed in the protected ectivit'jl 

Exarrples of Adverse Action: Denial of promotion, award, pmition; 
disciplinary action; ~;:itive evaluation or, har?1ssment. 

Fourth ElM1111t1 

Complainant must demonstnlte a "Causal ConnectionH between the 
adverse action and the protected activity. 

EEOC MANAGEMENT DIRECTIVE 715 (MD 715 

Essential Elements of Model Agency Title VII and 
RehabllitatlOn !>.ct Programs: 

• Demonstrated commitment from agency leadership; 
• Integration of EEO into the agency's strategic mission; 
• Management and program accountability; 
• Proactive prevention of unlawful discrimination; 
• Efficiency; Responsiveness and legal compliance. 
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YOUR RIGHTS UNDER THE LAW 

IAW(!yt! fights Astef1964 (•s amended), 
em pk>'ftleS, volunhlers, farmer employees, or• pplica nb fer 
empklvment who belteves discrimination occurl'9d ... remember: 

•You must contact an EEO offldalwlthln 45 qlendar dm 
•You an elact to partidpWte intlie AOR proc:es"Sorth• 
Traditional EEO counselina process 
•EEO counselors have30calendar dmto condudan inquiry 
and attempt resolLrl:ion 

•The counseling periodc:an be extended up to 90 calendar dm 
•ADRprocess can take up to 90 glen Mr dm 

3/13/2012 

EXl:EPTION 
A,,e or' Equal Pay Act, 

straightto court 

Federal EEO 
Complaint 

Stages 

I:: ... ~--"---'~~--· . .,,""" ... lliit:·''' ''' 
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ALTERNATIVE DISPUTE RESOLUTION (ADR 

• ADR-What is it? 

• Alternative dispute resolution 
encompasses mediation, arbitration, 
facilitation and other ways of resolving 
disputes focused on effective 
communication and negotiation, rather 
than using adversarial processes such as 
litigation or administrative grievance 
procedure. 

SEX DISCRIMINATION 

Is any Dl'llctice or .a2!ig"which results in differential 
treatment of 1n individu1I because of hfa or her 
gender. 

Theuceptlon to this Is ..• 

Bona Ade Qecupattonal aulllfkatlon 
Se.1 l:1 necess11tyfor euthenddty, pnulnene1s or 
normal operation of the job 

3/13/2012 

ALTERNATIVE DISPUTE RESOLUTION (ADR) 

If ADR is accepted: 
•Up to90 calendar days to complete 
•Neutral 3rd party conducts mediation 
•Parties developtheirown resolution 
• If mediation is not successful, aggrieved can 
continue in the AdministratiVe Complaint 
Process. 

WHAT IS SEXUAL HARASSMENT? 

U•welcomecl, repested, -11•1 •ch•ncim.. req11Mb for -..i 
lnoni, ..... oth•vsb•I or phyel~ con'llllctof• Mm•l •lllllre 
wh-: 

• Submission to such conduct is made either explicitly or implicitly 
a term or condition of employment. 

•Submission to or rejection of such conduct by an individual is 
used as the basis for employment decisions aflectin11 such 
Individuals, or; 

• Such conduct has the purpose or effect of unrea10nably 
interferinewith an individual's work performance or creatine an 
intimidatin& hostileoroflensivework environment. 

Un-ted• Conll•1nt •Smiu1l lrl NltUre 
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LEGAL AND REGULATORY BASES 

• Titla VII of the Civil Ria:hts Act of 1964 (as Amended in 1972) 
• 29 u.s.c. 206(d), 
• EEOCGuidelineson SeMua!Harassment 

• 29U.S.C.631(1) 
• Civil Service Reform Act of 1978 

• 29 U.S.C. 633a 
• Government Code of Ethics OPM Policy (Title 5 U.S. Code, 
Part735) 
• 29 u.s.c. 791 
• Clvll Rlshts Act of 1991 (•st;iblished compensatoryand 
punitive damages for in.tant'anal discrimin.t.ion} 
• S U.S.C. 2302{b) and 
• 42 u.s.c. 2oooe-l6. 

Necessary Showings 

The conduct must be severe or pervasive 

"Mere offensive utterances" do not constitute 
sexual harassment. 

Courts look at all of the circumstances to 
determine whether a reasonable peIBOn would 
consider the conductto be severe or pervasive 
from the victim's viewpoint 

Frequency and severity are balanced. 

3/13/2012 

TWO TYPES OF SEXUAL HARASSMENT 

• Oukl ProOuo: M11kingthe submission to unwelcome sexual 
adV1noesorotherverbalor physiail conduct of 1 se1<ual nature• 
term or condition, implicit)y, of•n individual's employment. Basina: 
emplaymentdecisionsaffectina:the individual on his or her 
submission to or rejection of such conduct. 

• Hostlle Work Environment: MaklngunwelcomeseKu•ladvances 
or other verbal or physiCiiillccnductof• sexu11ln11turawith the 
purposeof,orthat cre•testhe effect of, unreason1blyinterfliring 
witfl an indillidual'sworkperform11nceorcre1tingan intimidatins:. 
ho:rtile or offensive working environment. 

lt1Apll111tth•l•wl 

EFFECTS OF SEXUAL HARASSMENT 

On the employee . ,. :· 
Demeanire, Embl!lfTDr& 1ntin-id1ttir& 
lnsulti~ Threateni~ Frighterire, Guilty, 
Lowered self-Esteem, Impeded career 
Progression ~"' ~ 

-~~~ 
On the Work Environment --Go55i'p, Cistrust,. lackofTe1n1 Effort. Productillity Affected, 
Turnover, Termination, Cfacipline, work Chniption 

D{lnlty • RlllP9Ct • Mlrlt • Abllfty 
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No FEAR 

• Title: Notification and Federal Employee Anti
Discrimination and Retaliation Act of 2002 
(effective 10/01/03) 

• Threetltles: 
•Title I-General Provisions 
• Title II - Federal Employee Discrimination 

and Retaliation 
• Title 111-EEO Complaint Data Disclosure 

No FEAR 

The Act requires that "Federal aeencies be 
accountable for violations of antidiscrimination 
and whistleblower protection laws." 

• The Act also requires that Peace Corps inform 
current employees, former employees and 
applicants for employment, of the rights and 
protections available under Federal 
antidiscrimination, whistleblower protection 
and retaliation laws. 

3/13/2012 

No FEAR 

• nA Federal agency may not discriminate 
against an employee or applicant with respect 
to the terms, conditions or privileges of 
employment on the basis of race, color, 
religion, sex, national origin, age, disability, 
marital status or political affiliation." 

• Discrimination on these bases is prohibited by 
one or more of the followinsstatutes: 5 U.S.C. 
2302{b) (1), 29 u.s.c. 206(d), 29 u.s.c. 631, 
29 U.S.C. 633•, 29 U.S.C. 791and42 U.S.C. 
2000e-16. 

WHISTLEBLDWER PROTECTION IAWS 

A Fede1111lemployee with iluthorityto bike orfailsto 
bike, ii personnelildion apinstan employee or 
appliclnt because of disdosure of information by that 
individualthatis reasonably believed to evidence: 

• violations of law, rule or regulation; 

• aross mismanapment; 

• gn;isswasteoffunds; 

• an abuse of authority; 

• era substantiillandspeciftcdanprto public 
healthorsat.ty. 
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DISABILITIES FOR SUPERVISORS 

References 

• Rehabilitation Act of 1973 

• Americans with Disabilities Act 1990 

• 1992 Rehabilitation Act, amended 

• ADAAmendmentsAct 2008 

• Executive Order 13164 

• Equal Employment Opportunity Commission 
{EEOC) 

MAJOR LIFE ACTIVITY AND 
MAJOR BODILY FUNCTIONS 

• Major Life Activities:• Bodily Functions 
• Breathing 

• Talking 

• Hearing 

• Vision 

• FeedingOneself 

• Learning 

• lmmuneSystem 

• Digestive System 

• Elimination (bowel 
and bladder) 
System 

3/13/2012 

ADA Amendments Act 2008 

• Expands definition of "major life activities11 

• Mitigating measure not used to assess disability 

• Impairments that are episodic or in remission 
are a disability if substantially limiting when 
active 

• Individuals who are covered only under 
"regarded as" are not entitled to reasonable 
accommodation. 

Key Terms 

• IWD- Individual with a Disability 
• IWTD- Individual with a Targeted Disability 
• RA-Reasonable Accommodation -

Describes any change to the work 
environment 

• Undue Hardship, Effectiveness 
• Reasonableness 
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DEFINING INDIVIDUAL WITH A DISABllln 

Defined by law as a person who: 

• Has a physical or mental Impairment that 
substantially limits one or more major life 
activities and/orfunctions or 

• Has a record of such impairment; or 
• Is regarded as having such an impairment• 

•The tssl)ll! af disc~mlmrtlon on the basis of "perulved" disitbollty 
applies under the "ra11arded asu ponlon of this law. Manilllii!r'"el'I! 
should not assume Cl!' tl'l!ilt an employee es be1n11 disabled when the 
employee Is not ditabl!!d. ~ncy can be held liable 

Qualified Individual with a Disability 

• Has the 

• Skills and experience 

• Education 

• And other job requirements 

• For the employment position the individual 
hold or desires 

• AND~ can perform the essential functions of 
the position with or without reasonable 
accommodations 

3/13/2012 

EXCLUSIONS FROM DEFINITION 

• Transvestitism 

• Bisexuality 
• Homosexuality 

• Transsexualism 

• Pedophilia 

• Exhibitionism 

• Compulsive 
gambling 

• Kleptomania 

• Pyromania 
• Normal 

pregnancy 

• Current us of 
illegal drugs 

DISABILITY DETERMINATIONS 
Determining if a person is a qualified IWD is a two~ 
step process: 
• Must determine If pen;on is disabled as deflnQd under the 

Rehabilitati>nAct(3 eleme11ts) 
• Must determine if person is qualified to do the job with 

or without reasonable accommodations 
May require individual to provide medical 
documentation 

• Avoid assuming an individual has a disability as it can 
be costly to the agency 
Ultimately, the agency (supervisor) is the decision 
maker reprdine irantin1ordenyin1 RA 

• EEO Disability Program Mana1er is available to assist 
in the RA process 
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REASONABLE ACCOMMODATIONS 

• Process begins with a request for chan1e or 
adjustment at work 
• Specific wonl$are net needed 
• Raquestcan ba verbal or written 
• Request an be made by person's representative 

• Management must not delay in responding 
Promptly engage in an interactive process 

Contact the EEO Disability Program Office when 
disability is not obvious and further information is 
needed to make a decision 

GUIDELINES FOR PROVIDING RA 

CAUTION 

• Disclosure of impairment does not 
constitute disclosure of disability 

• Obvious evidence of disability requires 
consideration of accommodation 

• Beware of performance-based actions that 
demonstrate agency "regards"' employee as 
disabled 

3/13/2012 

REASONABLE ACCOMMODATIONS 

• Undue Hardship is " .... significant difficulty 
or expense fncurred ... when consrdered In 
light of ... " 
• Nature and net cost 

• Overall financial resources of the covered 
entfty 

• Numberofpersonsemployed 
• Effect on expenses and resources 
• Impact of accommodation on operation of 

the entity 

ASSISTIVE TECHNOLOGY AS AN RA 
Do0'$ Com puter/Electronk: Aa:om modations Pro1ra m 
(CAP): 5111 Lsesburg Pike, Suite 810, Falls Church, VA 
22041 
(703) 681-8813 (Volco) 
(703) 681·9075 (Fa>) 
cap@tma.osd.mil(E·Mail) 
Computer/Electronic Accornmod!'ltions Pr0jjllllm Tech110l0ijy 
e.valuatioo center (CAPTe.q To ~dule an ~poITT.troent: 
The Pentae,on 
Room201049 
(703) 693·5160 {Voice) 
j703J 693-6189 (TTY) 
cpptecf!ltme.o5d.mil IE-Meil) 
Online AppdnbTlenU 
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ASSISTIVE TECHNOLOGY DEVICES 

· E;r1.atrfJ/es of devices avaiiable to the agency· 
for free for tile following disabilities: · 

· Hard of Hetiril'l! • Assistive listeniJ'l! device~ 

Low \li9oo - M11gnifrer/reader programs . 

Blind - Provides output of corr.,uter screen 

~ .. uerity- Alternative k;~oards 

Dexterity - Sit to Stand wstem 

Corrrnunication - Speecli generatil'l! devic 

Cogritive -Word prediction software 

MD715 - Model EEO Pros1'11m 
Complaints Procass ins and ADR 

Types of Complaints/Who can file 

ADR 
Se1t:.ualHanassment. 

Summary 

Disability•nd ReasonableAccommod•tions 

• GrantAccommodations whan/howe'l/eryou can 

Services Offered 

• Trainina 
Advisory/Consulbrt:ion 

• ADR/Mediltlon/Facilttatlon 

Compl•intProces5 

• AEP/SEP(An1lysis/StatisticalData) 

For Addition•l Information on the Office of CM1 
Risht•& Oiwnity, Ple11e write, call or Wit: 

OCRD, Peace Corps HQ 

111120"' Street NW, 2"' Floor, Room 2318 
Washington, DC20S06 
(202) 692-2137, Fax: (202) 692-1251 
Office Hours: Monday-Friday 7:00AM-5:30 PM 

3/13/2012 
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Ms. Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, I ffi 
Washin~.on, OC 20507 



 



UNITED STATES PATENT AND TRADEMARK OFFICE 

Office ofEqual Employment Opportunity and Diversity 

The Honorable Jacqueline Berrien 
Chairwoman 
Equal Employment Opportunity Commission 
131 M Street, N.E. 
Washington, DC 20507 

Dear Madam Chairwoman: 

March21, 2012 

I am pleased to send you the enclosed copy of the United States Patent and Trademark 
Office's (USPTO) Fiscal Year 2011 annual report prepared in accordance with 
Section 203 of the Notification and Federal Employee Antidiscrimination and Retaliation 
Act of2002 (No FEAR Act), Public Law 107-174. 

This report provides information about the number of cases arising under the respective 
areas of law cited in the No FEAR Act where discrimination was alleged; the amount of 
money required to be reimbursed by USPTO to the Judgment Fund in connection with 
such cases; the number of employees disciplined for discrimination, retaliation, 
harassment or other infractions of any provision of law referred to under the Act; and an 
analysis of trends. 

Sincerely, 

Bismarck Myrick 
Director, Office of EEO and Diversity 

Enclosure 
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I. Executive Summary 

The United States Patent and Trademark Office (USPTO or Agency) provides its Annual 

Report to Congress as required by Section 203 of the Notification and Federal Employee 

Antidiscrimination and Retaliation Act of 2002 ("No FEAR Act"), Public Law No. 

107-174, and the Office of Personnel Management's regulations implementing Title II of 

the No FEAR Act found at 5 C.F.R. Part 724 (2012). 1 

During Fiscal Year (FY) 2011, there were seven (7) Federal court cases filed or pending 

against the USPTO. To date, no FY 2011 cases have resulted in a judgment against the 

USPTO, and no USPTO employees have been disciplined for discrimination, retaliation, 

harassment, or other infractions of a provision of law cited in the No FEAR Act 

stemming from Federal court actions. 

There were twenty-nine (29) administrative complaints filed against the USPTO during 

FY 2011. These twenty-nine (29) complaints contained seventy-nine (79) allegations of 

discrimination.2 No FY 2011 administrative cases have resulted in a finding of 

discrimination, harassment, or other infractions of a provision of law cited in the No 

FEAR Act. 

The USPTO believes that several reasons contribute to the lack of findings of 

employment discrimination. Most notably, perhaps, is the fact that most ofUSPTO's 

workforce operates in a production-based environment, which measures performance in 

transparent, quantitative terms. With fewer subjective personnel decisions, many 

employees feel more content, and less suspicious of management's decision-making. In 

addition, the USPTO credits its Equal Employment Opportunity (EEO) training program, 

which includes mandatory EEO training for all newly hired employees and all managers. 

1 USPTO is an agency of the United States within the Department of Commerce. See 35 U.S.C. § l(a). 
2 While a single complaint of alleged harassment generally contains more than one specific alleged 
incident, for these purposes a harassment complaint is treated as a single incident. 
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II. Introduction 

The No FEAR Act was signed into law by President George W. Bush on May 15, 2002, 

and became effective on October 1, 2003. Congress concluded that the United States and 

its citizens are best served when the Federal workplace is free of discrimination and 

retaliation. Congress found that in order to maintain a productive workplace that is fully 

engaged with the many important missions before the Government, it is essential that the 

rights of employees, former employees, and applicants for Federal employment under 

antidiscrimination and whistleblower protection laws be steadfastly protected and 

agencies that violate these rights be held accountable. 

The No FEAR Act requires, inter alia, Federal agencies to submit annual reports to the 

Speaker of the House of Representatives, the President pro tempore of the Senate, the 

Committee on Governmental Affairs of the Senate, the Committee on Governmental 

Reform of the House of Representatives, each committee of Congress with jurisdiction 

relating to the Agency, the Chair of the Equal Employment Opportunity Commission, the 

Attorney General, and the Director of the Office of Personnel Management (OPM). 

OPM issued final regulations implementing the annual reporting and best practices 

provisions of Title II of the No FEAR Act on December 28, 2006. 5 C.F.R. pt. 724. 

The annual report must include the number of Federal court cases arising under each of 

the respective areas of law specified in the No FEAR Act in which discrimination or 

whistleblowing was alleged; the status and/or disposition of these cases; the amount of 

money required to be reimbursed; the number of employees disciplined; year-end data 

about discrimination complaints; policies implemented related to appropriate disciplinary 

actions against a Federal employee who discriminated against any individual or 

committed a prohibited personnel practice; and an analysis of the data collected with 

respect to trends, causal analysis and practical knowledge gained through experience. In 

addition, the annual report must include any adjustment needed or made to the budget of 

the Agc;ncy to comply with Judgment Fund reimbursement obligations, and a written No 

FEAR Act training plan. 
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III. Data 

A) Civil Cases 

Section 203(a)(l) of the No FEAR Act requires that agencies include in their annual 

Report to Congress "the number of cases arising under each of the respective provisions 

of law covered by paragraphs (1) and (2) of section 20 I (a) in which discrimination on the 

part of such agency was alleged." Section 724.302 of OPM's regulations issued on 

December 28, 2006, clarifies section 203(a)(l) of the No FEAR Act stating that the 

agencies report on the "number of cases in Federal court pending or resolved ... arising 

under each of the respective provisions of the Federal antidiscrirnination laws and 

whistleblower protection laws." Appendix I contains a spreadsheet of FY 2011 Federal 

court activity. The USPTO reports that in FY 2011, there were seven (7) Federal court 

cases filed or pending against the US PTO. Six ( 6) of those cases involved allegations of 

violation of Title VII of the Civil Rights Act of 1964 (Title VII), as amended, 42 U.S.C. § 

2000e-16 et seq, and four (4) cases involved an allegation of violation of the 

Rehabilitation Act of 1973, as amended, 29 U .SC. § 791 et seq. 

B) Reimbursement of the Judgment Fund 

OPM published final regulations on May I 0, 2006, clarifying the agency reimbursement 

provisions of Title II of the No FEAR Act. 0 PM's rules require agencies to reimburse 

the Judgment Fund for payments made in connection with proceedings involving Federal 

anti discrimination and whistleblower protection laws. During FY 2011, the US PTO had 

no cases requiring reimbursements to the Judgment Fund for Federal Court cases with 

claims involving antidiscrirnination and whistle blower protection laws. 

C) Disciplinary Actions 

Section 203(a)(4) of the No FEAR Act requires that agencies include in the annual 

Report to Congress the number of employees disciplined for discrimination, retaliation, 

harassment, or any other infraction of any provision oflaw stemming from Federal court 
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cases.3 USPTO reports that there were no disciplinary actions stemming from Federal 

court cases involving allegations of discrimination or whistleblower violations in FY 

2011. 

OPM's regulations found at 5 C.F.R. § 724.302(a)(5) clarify that the No FEAR Act also 

requires that agencies report to Congress the number of employees disciplined "[w]hether 

or not in connection with cases in Federal court" for violations of law covered by the No 

FEAR Act. Further, the No FEAR Act requires that, with respect to each such law, the 

Federal agency report on the number of employees who were disciplined in accordance 

with such law and the specific nature of the disciplinary action taken. During FY 2011, 

the USPTO took no disciplinary action against employees for discrimination, harassment, 

or _other infractions of a provision of law cited in the No FEAR Act. 

D) Final Year-End Data 

The final year-end data for FY 2006 through 2011, posted pursuant to Section 

30 I ( c)(l )(B) of the No FEAR Act, is included in Appendix 3. The final year-end data 

indicates that during FY 2011, there were twenty-nine (29) complaints of discrimination. 

To date, no findings of discrimination resulted from these twenty-nine (29) complaints of 

discrimination. 

E) Policy Description of Disciplinary Actions 

Section 203(a)(6) of the No FEAR Act requires that agencies include in their annual 

Report to Congress a detailed description of the policy implemented by the agency 

relating to disciplinary actions imposed against a Federal employee who discriminated 

against any individual in violation of any of the antidiscrimination laws and 

whistleblower protection laws. There are three policy statements issued by the Agency 

governing disciplinary actions for violations of the antidiscrimination laws and the 

whistleblower protection laws. They are as follows: Policy on Discipline and Penalties 

3 OPM's regulations found at 5 C.F.R. § 724.102 define disciplinary actions to include any one or a 
combination of the following actions: reprimand, suspension without pay, reduction in grade or pay, or 
removal. 
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(Nov. 2, 2006); Agency Administrative Order 202-955, USPTO Anti-Harassment Policy 

and Complaint Procedure (November 21, 2009); and Agency Administrative 

Order 214-01, USPTO Non-Discrimination Policy (November 21, 2009). These 

documents are attached hereto as Appendices 4, 5, and 6, respectively. The degree of 

discipline issued to an employee for misconduct is determined on a case-by-case basis. 

Factors that are weighed when determining the severity of discipline issued include: the 

type of offense, any prior corrective actions issued to the employee, the position the 

employee holds, and the particular circumstances of the situation. 

IV. Examination of Trends, Causal Analysis, Practical Knowledge 

Employees filed twenty-nine (29) administrative complaints against the USPTO during 

FY 2011. This appears to be indicative of a downward trend in complaint caseload. In 

FY 2006, the Agency had fifty-two (52) complaints. There were forty-two (42) and 

forty-three (43) complaints in FYs 2008 and 2009, respectively, and last year there were 

thirty-four (34) complaints. This year's number of complaints, twenty-nine (29) is a 

continuation of that downward trend recognizing the agency has grown from 

approximately 8,200 employees in FY 2006 to approximately 10,200 employees in FY 

2011. 

The most commonly raised issues of discrimination this year were non-sexual harassment 

and discriminatory performance evaluations/appraisals. Both have remained significant 

issues since FY 2006. This past year, the number of complaints raising promotion/non

selection increased noticeably from two complaints the previous year to seven complaints 

this year, as the USPTO began to step up its recruiting and hiring, which increased the 

number of disappointed applicants who came into the USPTO's employment process. 

The two most commonly raised bases were race and reprisal in the FY201 l complaints. 

Both race and reprisal were both cited as bases in sixteen ( 16) complaints. Reviewing the 

complaint data from past years, reprisal has consistently been the most commonly raised 

basis in Agency complaints since FY2006. This year's complaint data does not reveal 

any significant change or new trend. The bases cited reflect the reduction in the number 
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of complaints filed this year. Sex was identified as a basis in eleven (11) complaints, and 

age and disability were each reported in ten (I 0) complaints. 

During FY 2011, the US PTO did not have a finding of discrimination or a finding of a 

violation of whistleblower protection laws. The USPTO credits its production-based 

environment, which measures performance in transparent, quantitative terms for 

contributing to the lack of findings of discrimination. With fewer subjective personnel 

decisions, many employees feel more content, and less suspicious, of management's 

decision-making. In addition, the USPTO credits its EEO training program, which 

includes mandatory EEO training for all newly hired employees and all managers. 

V. USPTO Actions Planned or Taken to Improve 

During this year, the USPTO continued to advance the development of employee 

resource groups, such as Women in Science and Engineering. The Agency has eleven 

(11) similar employee resource groups or "affinity groups" and the number is growing. 

Most of these groups are currently participating in a mentoring pilot program whose 

immediate aim is to reduce the attrition of new examiner-trainees and, in turn, reduce the 

number of discrimination complaints. The employee resource groups are also working 

together to stage lunchtime presentations, e.g., resume writing, interviewing skills, and 

Senior Executive Service briefs, for interested employees about preparing for supervisory 

and executive level opportunities, activities that will inform interested employees about 

career development and career advancement opportunities. 

The Agency also continues to promote participation in its ADR program. Currently, the 

USPTO offers ADR to all complainants, except in rare cases as explained in the Equal 

Employment Opportunity Commission's Management Directive 110. The primary types 

of ADR offered by the USPTO are mediations using either a private practitioner or the 

Department of Health and Human Services' Shared Neutrals Program. The USPTO also 

offers dispute facilitations utilizing experienced EEO Specialists who use dispute 

resolution techniques to resolve matters raised in EEO counseling. The Agency plans to 
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expand the current ADR program and to promote greater participation by hiring an ADR 

Coordinator during FY 2012. 

The Agency's actions have resulted in higher percentages of positive responses to the 

diversity-related statements on the Office of Personnel Management's Employee 

Viewpoint Survey. For instance, 77% of the surveyed employees agreed that "Prohibited 

Personnel Practices (for example, illegally discriminating for or against any 

employee/applicant, obstructing a person's right to compete for employment, knowingly 

violating veterans' preference requirements) are not tolerated." That was a 3.6% 

improvement in the number of positive responses compared to the previous year. 

Similarly, the percentages of positive responses to the statements, 

"[m]anagers/supervisors/teams leaders work well with employees of different 

backgrounds" and "[m]y supervisor/team leader is committed to a workforce 

representative of all segments of society," were 74.3% (an increase of 5.7% compared to 

last year) and 73.9% (an increase of3.7%), respectively. Most significantly, one of the 

top ten areas of improvement on the survey this year was the 7.7% increase in positive 

responses to the statement, "[p ]olicies and programs promote diversity in the workplace 

(for example, recruiting minorities and women, training in awareness of diversity issues, 

mentoring)." Over 73% of the respondents agreed with that statement. The Agency 

anticipates these positive results will continue to improve as new initiatives promoting 

career opportunity are implemented. 

VI. Adjustment to Budget 

Section 203(a)(8) of the No FEAR Act requires that agencies include in their annual 

report to Congress information about "any adjustment (to the extent the adjustment can 

be ascertained in the budget of the agency) to comply with the requirements under section 

201." The USPTO had no cases requiring reimbursements to the Judgment Fund, and 

thus, no adjustment was made in the Agency's budget for cases involving Federal 

antidiscrimination and whistleblower protection claims. 
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VII. Written Training Plan 

Section 202( c) of the No FEAR Act requires agencies to implement a training plan for its 

employees. OPM's regulations at 5 C.F.R. § 724.302(a)(9) require that the written 

training plan be included with the annual report. The USPTO's written training plan is 

attached hereto as Appendix 7. 
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Appendix 1 

No FEAR Act 
FY 2011 Federal Court Activity 

BASES STATUS 
Plaintiff filed case in the U.S. Court of Appeals (Federal Circuit) on 5/20/09. 
Plaintiff filed brief on 11/04/09. Agency filed brief on 11/25/09. 

Title VII 3/3/10, Federal Circuit Court of Appeals ruled in favor of Agency; 4/15/10, 
Plaintiff's motion for rehearing denied; 7/12/10, Plaintiff filed petition for class 
certification; 10/4/10, Supreme Court denied certiorari. Case closed. 
Plaintiff filed complaint in U.S. District Court (District of Columbia) on 10/9/08. 
Plaintiff amended complaint on 2/9/09. Agency filed motion to dismiss in part 
and summary judgment on 2/24/09. Court granted Agency's motion to dismiss in 
part and for summary judgment on 9/21/09. Agency filed answer to Plaintiff's 
amended complaint on 10/5/09. Court issued order for Plaintiff to show cause on 

Title VII 
11/10/09. Plaintiff filed response to Order on 12/1/09. 
12/2/09 Scheduling Order issued; 6/14/10, motion to extend time to complete 
discovery; 9/8/10, parties consent to extend time to complete discovery; 9/13/10, 
Court granted motion, discovery to conclude on 11115/1 O; 5/19/11, Agency filed 
motion for summary judgment; 6/23/11, Plainiff filed opposition to Agency's 
motion; 7/17/11, Agency reply in support of the summary judgment motion; 
awaiting decision. 
Plaintiffs filed amended complain\ in U.S. District Court (District of Columbia) on 
12/11/07. Agency filed motion for summary judgment and to dismiss amended 
complaint on 2/21/08. Court issued order granting in part and denying in part 
Agency's motion for dismissal and summary judgment on 8/18/08. Mediation 
conducted on 5/20/09. 3/18/09, settlement conference held; 6/2/10, Court issued 

Title VII, Rehabilitation 
scheduling order; 8/6/10, Agency filed motion to dismiss for lack of jurisdiction; 
8/27/10, Plaintiff filed opposition to Agency's motion to dismiss; 9/24/10, Court 

Act granted Plaintiff's extension to respond to Defendant's motion to dismiss; 
3/14/11, Plaintiff filed memo in opposition to Agency's motion to dismiss for lack 
of jurisdiction; 6/23/11, Plaintiff filed memo in opposition to Agency's motion for 
summary judgment; 6127111, Plaintiff filed memo in opposition to Agency's 
motion to dismiss for lack of jurisdiction; 7118/11, Agency filed reply to opposition 
motion to dismiss . 
Plaintiff filed complaint in U.S. District Court (District of Columbia) on 8/24/09. 

Title VII, Rehabilitation 
Agency filed motion for summary judgment on 10/27/09. 
211/10, Agency brief filed for summary judgment - dismissal; 7130/10, Court 

Act issued order granting Agency's motion for summary judgment and order 
dismissing case with prejudice. Case closed. 
Complaint filed in U.S. District Court (Eastern District of Virginia) on 3124109. 
Agency filed motion for summary judgment and to dismiss on 7/10/09. Plaintiff 
filed motion for summary judgment on 11/21/09. Hearing for summary judgment 

Rehabilitation Act 
motions on 12/11/09. Court did not grant summary judgment motion. 7/6/10, 
Court granted Plaintiff's motion to extend time to file informal brief; 10/15/1 O, 
Court issued an Order extending Plaintiffs time to file informal opening brief ; 
12/2/10, Court issued an Order and Mandate pursuant to Rule 45 for absence of 
Plaintiffs filing required brief. Case closed. 

Plaintiff filed case in the US Court of Appeals (Fed. cir.) on 4/18/08. Court 
Title VII Affirmed MSPB decision and sustained removal, rehearing denied on 12/8/08. 

(Mixed Case - waiting on EEOC scheduling order). 
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2/23/10 Complaint filed in Dist Ct; 11/18/10 pretrial conference; 3/2/11, Court 

Title VII, Rehabilitation 
issued Memorandum Opinion granting Agency's motion for summary judgment 
and Order entering judgment; 5/19/11, Complaint filed in 4th Circuit Appellate 

Act Court; 9/22/11,Plaintiff's opening brief and appendix filed; 10/25/11, Agency's 
response brief filed; 11/8/11, Plaintiff's Reply Brief filed; awaiting decision. 



USPTO FY2011 
NoFEAR Report 

Appendix 2 

Disciplinary Actions Taken in FY 2011 

Appendix 2 

In Fiscal Year 2011(FYl1), the Agency took no disciplinary action against employees 
for discrimination, harassment, or other infractions of a provision of law cited in the No 
FEAR Act. 
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United States Patent and Trademark Office 

An Agency of the Department of Commerce 

NoFEAR Report 

Equal Employment Opportunity Data 
Posted Pursuant to the NoFEAR Act of 2002 

Reported: 30 September 2011 lli 

29 CFR §1614.704(a)- 29 CFR §1614.705 Data From Previous Fiscal 
(c) Years 

. 

Complaints Filed 2006 2007 2008 2009 2010 

1614.704(a) 52 53 42 43 34 
Total number of 
complaints filed in 
such Fiscal Year 

1614.704(b) 48 48 40 41 31 
Total number of 
individuals who filed 
those complaints 

1614.704(c) 4 4 1 2 3 
Total number of 
individuals who filed 
two or more of those 
complaints 

Fiscal Year 2011 
through 

Quarter 4 

29 

28 

1 

29 CFR §1614.704(d) 29 CFR §1614.705 Data From Previous Fiscal Fiscal 
Years Year 

2011 
Complaints by basis - Number 2006 2007 2008 2009 2010 Through 
of those complaints that Quarter 4 
raised each of the various 
bases of alleged 
discrimination, including non-
EEO basis 

Race 31 29 25 19 14 16 

Color 10 10 11 7 3 3 
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Religion 2 3 4 2 0 0 

Reprisal 32 31 27 24 20 16 

Sex 21 13 16 16 15 11 

Equal Pay Act 0 0 0 0 1 0 

National Origin 11 7 11 8 2 4 

Age 17 19 12 10 12 10 

Disability 15 19 15 16 10 10 

Non-EEO 0 0 2 0 1 1 

29 CFR §1614.704(e) 29 CFR §1614.705 Data From Previous Fiscal 
Fiscal Years Year 

2011 
Complaints by Issue - Number of 2006 2007 2008 2009 2010 Through 
those complaints that raised Quarter 4 
each of the various issues of 
alleged discrimination 

Appointment/Hire 4 3 7 4 1 5 

Assignment of Duties 5 13 8 4 5 7 

Awards 2 2 2 1 0 1 

Conversion to Full Time 0 0 0 0 0 0 

Disciplinary Actions ( Total) 9 9 8 7 8 9 

0 0 0 0 0 0 
Demotion 

2 3 3 2 3 1 
Reprimand 

0 1 5 2 2 2 
Suspension 

5 2 0 2 3 3 
Removal 

2 3 0 1 0 3 
Other 
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Duty Hours 2 3 3 0 2 2 

Evaluation/Appraisal 16 14 12 8 12 11 

Examination/Test 0 1 0 0 0 0 

Harassment (Total) 17 17 21 4 13 10 

15 15 19 3 12 9 
Non-Sexual 

2 2 1 1 0 1 
Sexual 

Medical Examination 0 0 0 0 0 0 

Pay (Including Overtime) 1 0 1 0 1 1 

Promotion/Non-Selection 10 9 8 8 2 7 

Reassignment (Total) 2 2 1 2 0 1 

0 1 1 1 0 0 
Denied 

2 1 0 1 0 1 
Directed 

Reasonable Accommodation 5 9 6 4 4 4 

Reinstatement 0 0 0 0 0 0 

Retirement 1 0 0 0 1 0 

Termination 1 10 10 8 2 2 

Terms/Conditions of 8 11 6 10 4 7 
Employment 

Time and Attendance 3 1 0 2 2 3 

Training 0 3 1 0 3 4 

Other 11 6 7 6 3 5 

29 CFR §1614.704(f)(1)-(3) 29 CFR §1614.705 Data From Fiscal 
Previous Fiscal Years Year 

2006 I 2001 I 2oos I 2009 I 201 o 
2011 

Processing Time - average length of time to Through 
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complete investigations and final actions Quarter 
4 

1614. 704(f)(1) Investigation 188 168 167 187 217 179 
Average number of days to stage 
complete all complaints 
pending during such fiscal Final agency 125 26 27 37 47 36 
year at the: action stage 

1614.704(f)(2) Investigation 232 168 161 187 223 182 
Average number of days to stage 
complete all complaints 
pending for any length of Final agency 206 32 21 47 57 17 
time during such fiscal year action stage 
in which a hearing was not 
requested at the: 

1614.704(f)(3) Investigation 155 168 173 187 206 177 
Average number of days to stage 
complete all complaints 
pending for any length of 

Final agency 22 18 32 23 26 17 time during such fiscal year 
in which a hearing was 

action stage 

requested at the: 

29 CFR §1614. 704(g) 29 CFR §1614.705 Data From Previous Fiscal Years Fiscal Year 
2011 

Complaints dismissed 2006 2007 2008 2009 2010 Through 
by the Agency pursuant Quarter 4 
to 29 CFR §1614.107(a) 

Total number of 25 12 5 7 4 2 
complaints dismissed by 
the Agency 

Average number of days 64 77 60 54 59 63 
such complaints had 
been pending prior to 
dismissal 

29 CFR §1614.704(h) 29 CFR §1614.705 Data From Previous Fiscal Year 
Fiscal Years 2011 

Through 
Complaints withdrawn during 2006 2007 2008 2009 2010 Quarter 4 
the fiscal year 



Total number of complaints 
withdrawn during the fiscal year 

29 CFR §1614.704(h)(1)-(3) 

Final actions rendered in such 
fiscal year involving a finding of 
discrimination 

1614.704(h)(1) 
Total number of final actions 
rendered in such fiscal year 
involving a finding of 
discrimination 

1614.704(h)(2) 
The number and percentage of 
those Final Actions rendered 
without a hearing 

1614.704(h)(3) 
The number and percentage of 
Final Actions rendered after a 
hearing 

29 CFR §1614.704(i)(1)-(3) 

1614.704(i) 
Final actions by an agency 
rendered in such fiscal year 
involving a finding of 
discrimination 

1614.704(i)(1) 
The number and percentage of 
those final actions based on each 
respective basis: 
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9 4 5 5 2 4 

29 CFR §1614.705 Data From Previous Fiscal 
Fiscal Years Year 2011 

Through 
2006 2007 2008 2009 2010 Quarter 4 

# % # % # % # % # % # % 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

29 CFR §1614.705 Data From Previous Fiscal Year 
Fiscal Years 2011 

Through 
2006 2007 2008 2009 2010 Quarter 4 

# % # % # % # % # % # % 
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Race 0 0 0 0 0 0 0 0 0 0 0 0 

Color 0 0 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 0 0 0 0 0 0 

National Orig in 0 0 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

1614.704(i)(2) 
The number and percentage of 
those final actions based on each 
respective basis rendered without a 
hearing: < 

Race 0 0 0 0 0 0 0 0 0 0 0 0 

Color 0 0 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

1614.704(i)(3) 0 0 0 0 0 0 0 0 0 0 0 0 
The number and percentage of 
those final actions for each 
respective basis rendered after a 
hearing: 
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Race 0 0 0 0 0 0 0 0 0 0 0 0 

Color 0 0 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

29 CFR §1614.704(j)(1)-(3) 29 CFR §1614.705 Data From Previous Fiscal 
Fiscal Years Year 2011 

Through 
Final actions by an agency rendered 2006 2007 2008 2009 2010 Quarter 4 
in such fiscal year involving a 
finding of discrimination 

# % # % # % # % # % # % 

1614.704(j)(1) 
The number and percentage of final 
actions by an agency rendered in 
such fiscal year involving a finding 
of discrimination for each respective 
issue: 

Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 0 0 0 0 0 0 

Conversion to Full-Time 0 0 0 0 0 0 0 0 0 0 0 0 

Disciplinary Action 

0 0 0 0 0 0 0 0 0 0 0 0 
Demotion 
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0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 

0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 

0 0 0 0 0 0 0 0 0 0 0 0 
Removal 

0 0 0 0 0 0 0 0 0 0 0 0 
Other 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 

Evaluation/Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 

Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 

Harassment 

0 0 0 0 0 0 0 0 0 0 0 0 
Non-Sexual 

0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay Including Overtime 0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 

Reassignment 

0 0 0 0 0 0 0 0 0 0 0 0 
Denied 

0 0 0 0 0 0 0 0 0 0 0 0 
Directed 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
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Training 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

29 CFR §1614.705 Data From Previous Fiscal 
Fiscal Years Year 2011 

Through 
2006 2007 2008 2009 2010 Quarter 4 

. 

1614.704(j)(2) # % # % # % # % # % # % 
The number and percentage of final 
actions by an agency rendered in 
such fiscal year involving a finding 
of discrimination for each respective 
issue that were rendered without a 
hearing: 

Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 0 0 0 0 0 0 

Conversion to full-Time 0 0 0 0 0 0 0 0 0 0 0 0 

Disciplinary Action 

0 0 0 0 0 0 0 0 0 0 0 0 
Demotion 

0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 

0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 

0 0 0 0 0 0 0 0 0 0 0 0 
Removal 

0 0 0 0 0 0 0 0 0 0 0 0 
Other 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 

Evaluation/Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 

ExaminationfTest 0 0 0 0 0 0 0 0 0 0 0 0 

Harassment 

0 0 0 0 0 0 0 0 0 0 0 0 
Non-Sexual 
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0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay Including Overtime 0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 

Reassignment 

0 0 0 0 0 0 0 0 0 0 0 0 
Denied 

0 0 0 0 0 0 0 0 0 0 0 0 
Directed 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 0 0 0 0 

29 CFR §1614.705 Data From Previous Fiscal 
Fiscal Years Year 

2011 
2006 2007 2008 2009 2010 Through 

Quarter 4 

# % # % # % # % # % # % 

1614.704(j)(J) 
The number and percentage of final 
actions by an agency rendered in 
such fiscal year involving a finding of 
discrimination for each respective 
issue that were rendered after a 
hearing: 

Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 0 0 0 0 0 0 
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Conversion to Full-Time 0 0 0 0 0 0 0 0 0 0 0 0 

Disciplinary Action 

0 0 0 0 0 0 0 0 0 0 0 0 
Demotion 

0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 

0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 

0 0 0 0 0 0 0 0 0 0 0 0 
Removal 

0 0 0 0 0 0 0 0 0 0 0 0 
Other 

Duty' Hours 0 0 0 0 0 0 0 0 0 0 0 0 

Evaluation/Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 

ExarninationfTest 0 0 0 0 0 0 0 0 0 0 0 0 

Harassrnent 

0 0 0 0 0 0 0 0 0 0 0 0 
Non-Sexual 

0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay Including Overtime 0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 

Reassignment 

0 0 0 0 0 0 0 0 0 0 0 0 
Denied 

0 0 0 0 0 0 0 0 0 0 0 0 
Directed 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 

Reinstaternent 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
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Termination 0 0 0 0 0 0 0 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 0 0 0 0 

29 CfR §1614.704(k)(1)-(3) 29 CFR §1614.705 Data From Previous Fiscal 
Fiscal Years Year2011 

Through 
Total number of complaints pending 2006 2007 2008 2009 2010 Quarter 4 
for any length of time in such fiscal 
year 

1614.704(k)(1) 101 78 92 68 52 44 
The "umber of complaint that were 
first filed before the start of the then 
current fiscal year 

1614. 704(k)(2) 81 66 76 57 42 35 
Number of individuals who filed 
those complaints 

1614.704(k)(3) 
Number of those complaints 
respectively pending at the: 

1 1 0 0 0 0 
Investigation stage 

Right to Request a Hearing issued, 0 0 0 0 0 0 
pending Complainant's action 

44 50 41 21 20 15 
Hearing stage 

1 1 0 0 2 1 
Final action stage 

9 13 10 10 7 10 
Appeal stage 

29 CFR §1614.704(1) 29 CFR §1614.705 Data From Previous Fiscal 
Fiscal Years Year 
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Of the total number of complaints 2006 2007 2008 2009 2010 2011 
pending in such fiscal year, the Through 
total number of complaints in Quarter 4 
which the agency has not timely 
completed investigations within 
the time required pursuant to 29 
CFR 1614.106(e)(2) and 
1614.108(e) 

Number of Investigations not 1 1 0 0 0 0 
timely processed 
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Discipline and Penalties 
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OFFICE OF HUMAN RESOURCES 



Discipline and Penalties 

Preface 

Purpose 

Authority 

Scope 

Definitions 

There is no previous USPTO Agency Administrative Order (AAO) entitled 
Discipline and Penalties, therefore, this Policy is established as a new policy 
and is to be followed when administering discipline and penalties. 

This Policy provides guidance related to the issuance of disciplinary and 
adverse actions for employee misconduct within the United States Patent and 
Trademark Office (USPTO) or (Agency). 

The authority for disciplinary and adverse actions by agencies is set forth in 
Chapter 75 of Title 5, United States Code, and is regulated by part 752 of 
Title 5, Code of Federal Regulations. 

This Policy covers all agency employees, except for those employees 
specifically excluded by law or Executive Order, such as employees excluded 
from procedural protections under 5 United States Code 7511. 

The terms of this Policy apply to all USPTO employees unless these terms are 
inconsistent with a current agreement negotiated pursuant to the Federal 
Service Labor-Management Relations Statute. When such terms are 
inconsistent, the terms of the agreement shall control for employees covered 
by the agreement. 

Discipline is comprised of certain corrective measures that are intended to 
maintain the efficiency of service and encourage employee conduct and 
performance which is compatible with the appropriate and lawful goals, 
practices, policies and procedures of the agency. Examples of discipline 
include reprimands, and suspensions of 14 days or less. 

Adverse action is disciplinary action that is appealable to the Merit Systems 
Protection Board (MSPB). Adverse actions that are appealable to the MSPB 
include suspensions of more than fourteen days, reductions in grade and/or 
pay, furloughs of thirty days or less, indefinite suspensions that exceed 
fourteen days, and removals. 

Continued on next page 



Discipline and Penalties 

Definitions 
(continued) 

Other Corrective Actions are other administrative actions that are part of the 
corrective process but do not rise to the level of formal discipline. Examples 
include letters of counseling, warning, instruction, caution, leave restriction, 
and rescission of flexible schedule or telecommuting options. 

Responsibilities A. The Office of Human Resources 

The Office of Human Resources provides overall management and oversight 
of the Agency's corrective, disciplinary, or adverse action guidelines by: 

I . Issuing Agency-wide disciplinary and adverse action 
guidance and policies; 

2. Promoting accuracy and consistency in delivering disciplinary or 
adverse actions by advising management officials on the coverage 
and application of this order; 

3. Conducting misconduct 'investigations; and 

4. Maintaining employee files pertaining to disciplinary, or adverse 
actions. 

B. Servicing Human Resources Specialist 

Each servicing Human Resources Specialist (Employee Relations) will 
provide advice and support to supervisors and managers of business units in 
conducting investigations and in taking disciplinary or adverse actions. The 
servicing HR specialist (ER) will review, advise, and assist supervisors and 
managers on such courses of action. Additionally, the servicing specialist 
will prepare disciplinary and adverse action reprimand letters, proposed 
notices and decision letters. The servicing specialist will accompany deciding 
officials to oral reply meetings and provide summaries of oral reply meetings. 
(ER) may obtain legal advice from the Office of General Law on serious 
actions such as a suspension of more than fourteen days or removal. 
Employees' MSPB, EEO, or arbitration appeals of disciplinary or adverse 
action will be the responsibility of the Office of General Law. 

C. Managers and Supervisors 

Supervisors and managers are responsible for administering employee 
corrective, disciplinary, or adverse actions by taking, proposing, or deciding 
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(continued) 

Policy and 
Procedures 

actions as appropriate when they have the authority. The USPTO Business 
Units will determine specific designations or delegations of authority for 
disciplinary and adverse actions. Any official or supervisor who is 
considering taking disciplinary or adverse action must consult the Human 
Resources Office prior to taking such action. 

D. Employees 

Employees are responsible for complying with USPTO regulations and 
policies, adhering to standards of work, conduct, performance, and following 
attendance/leave provisions, etc. Employees are to refrain from any activity 
that a reasonable person could determine would warrant discipline. 

The Office of Human Resources (OHR) develops and· issues policies and 
procedures related to disciplinary and adverse action cases. 

A. No Table of Penalties 

The USPTO will not be subject to a table of penalties. 

B. Selecting the Appropriate Level of Penaltv 

Disciplinary and adverse actions shall be in accordance with chapter 75 of 
title 5, United States Code. Managers are advised to consult with the 
Servicing HR Specialist (ER) for assistance with framing supportable 
charges. 

Effect on Other This establishes the USPTO's Policy for Discipline and supersedes any 
Orders previous guidance as applied to the USPTO. 

Approval 

I I fl..-/ ij.p 
Date 

Director, Human Capital Management 
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AA0202-955 

UNITED STATES PATENT AND TRADEMARK OFFICE 

ANTI-HARASSMENT POLICY AND COMPLAINT PROCEDURE 
Agency Administrative Order 202-955 

Date of Issuance: 
Effective Date: November 21, 2009 
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ANTI-HARASSMENT POLICY AND COMPLAINT PROCEDURE 

I_ PURPOSE 

The pwpose of this Order is to provide guidance to managers and supervisors in taking 
action on incidents of allegations of harassment prohibited by Title Vil of the Civil Rights 
Act of 1964, as amended, 42 U.S.C. § 2000e et seq., the Equal Pay Act of 1963, as 
amended, 29 U.S.C. § 206(d) et seq., the Age Discrimination in Employment Act of 
1967, as amended, 29 U.S.C. § 621 et seq., Section 501 of the Rehabilitation Act of 1973, 
as amended, 29 U.S.C. § 791 et seq., the Genetic Information Nondiscrimination Act of 
2008 (GINA), and 42 U.S.C. § 2000ff et seq. These statutes prohibit, among other things, 
harassment based on sex, race, color, national origin, age, religion, disability, genetic 
information or reprisal. In addition, pursuant to Executive Order 11478, as amended by 
Executive Orders 12106 and 13087 (collectively, the Executive Order); the Executive 
Memorandum of June 17, 2009; and 5 U.S.C. § 2302 of the Civil Service Reform Act of 
1978, as amended, these procedures are also applicable to allegations of harassment based 
on sexual orientation, gender identity and/or expression. 

Harassment targeted at any individual or group will not be tolerated by the United States 
Patent and Trademark Office (USPTO). Similarly, employees must feel free to report 
such conduct without fear of retaliation. Tills Order also provides an expedited, effective 
procedure to encourage employees to come forward with harassment allegations. The 
procedures established in this Order are distioct from the equal employment opportunity 
(EEO) programs of the US PTO. Tills Order provides an expedited process for reviewing 
allegations of harassment, stopping further incidents of harassment, and taking 
appropriate corrective action up to and including removal from Federal service. The EEO 
complaint process is focused on providing remedial relief to the employee affected by the 
discrimination. 

IL BACKGROUND 

The US PTO is responsible for maintaining a workplace free of prohibited discrimination. 
As part of this responsibility, supervisors and managers are responsible for addressing 
and correcting employee misconduct. Prohibited harassment involves employee conduct 
which should be immediately addressed and corrected by an appropriate authority within 
theUSPTO. 

Employees have recourse to several forums when they believe that their supervisor has 
not effectively addressed such allegations. The allegations or incidents covered in this 
Order are such that immediate appropriate action by the manager or supervisor to resolve 
such matters is mandatory without regard to which forum an employee selects in pursuing 
an allegation. Failure of managers and supervisors to address allegations of harassment 
can result in serious consequences for the USPTO. 
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III. SCOPE 

This Order covers incidents or allegations of misconduct involving harassment prohibited 
by Federal law, whether ongoing or completed. Prohibited harassment includes conduct 
by supervisors, non-supervisors, and contractors who have access to the USPTO's 
workplace. The conduct covered by this AAO involves: 

• The targeting of an employee for harassment because of his/her sex (this includes 
harassment which is not necessarily. sexual in nature) or other protected status; a 
pattern of pervasive harassment in the work unit, including unwelcome behavior 
towards an individual or individuals which has the purpose or effect of 
unreasonably interfering with an individual's work performance or creating an 
intimidating, hostile, or offensive work environment; or 

• A single incident of prohibited harassment of such a serious nature that the 
continued effective functioning of the unit will be impacted. 

IV. PROCEDURES 

A. Employee Responsibility For Reporting Allegations of Prohibited 
Harassment 

• Employees are strongly encouraged to report any incident they perceive to 
be prohibited harassment, to include both incidents personally 
experienced, and those reported to them and/or witnessed by them. As 
soon as the incident occurs, employees may either report it to their first or 
second level supervisor, or to Employee Relations (ER). 

• To the extent possible, the USPTO will protect the confidentiality of 
employees who report prohibited harassment. However, the USPTO 
cannot guarantee complete confidentiality, since it carmot conduct an 
effective inquiry without revealing certain information to the alleged 
harasser and potential witnesses. The USPTO is committed to ensuring 
that the allegation of harassment is shared only with those who have a 
need to know. 

• Employees who make reports of prohibited harassment or provide 
information related to such reports will be protected from retaliation. 

All reports of prohibited harassment when reported to or received by ER will be 
promptly evaluated to determine if they are within the scope of this AA 0. Those 
reports which fall within the scope will be thoroughly and impartially reviewed in 
accordance with the procedures in this AAO. · 
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B. Management's Responsibility For Reporting Allegations of Prohibited 
Harassment 

• A manager or supervisor who receives an allegation of prohibited 
harassment from an employee must immediately report the allegation to 
the ER Division Chief. Failure by the manager or supervisor to report the 
allegation could result in corrective action for failure to adhere to the 
provisions of this AAO. 

• In all cases, the manager or supervisor to whom the incident is reported, 
must inform the employee of his or her right to seek counseling from the 
servicing Equal Employment Opportunity Officer or from the Office of 
Equal Employment Opportunity and Diversity. The employee should be 
informed that initial counseling contact must occur within 45 days from 
the date of the alleged harassing incident. 

• In some instances, an employee may request that a manager or supervisor 
keep the employee's allegations of prohibited harassment confidential. In 
such instances, the manager or supervisor is obligated to inform the ER 
Division Chief of the allegations. The responsible manager or supervisor 
must also inform the employee that the agency cannot guarantee complete 
confidentiality because it has an affirmative duty to prevent and correct 
harassment. 

C. Incidents Where Facts Are Known and Not in Dispute 

Employees may allege, or managers and supervisors may become aware of, 
incidents of prohibited harassment where the facts are not in dispute, i.e., where 
all parties admit that the allegations are true. In such situations, appropriate 
corrective action, including but not limited to stopping any ongoing harassment, 
should be taken immediately in consultation with the ER Division. 

D. Incidents Where Facts Are in Dispute 

Whenever an allegation of harassment has been made, the responsible manager or 
supervisor must refer it to the ER Division Chief. The ER Chief will select 
someone to conduct an inquiry. ER will provide advice and assistance and, where 
appropriate, conduct an inquiry. Where the allegations concern the employee's 
direct or first-line supervisor or a co-worker in the unit, consideration should be 
given, after consultation with the Office of General Counsel(OGC), to undertake 
immediate measures before completing the inquiry to ensure that the opportunity 
for additional actual or perceived harassment does not occur. Examples of such 
measures are: 

• Making scheduling changes so as to avoid contact between the parties; 
using other appropriate tools to separate the parties, including details or 
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other temporary work assignments, or nondiscrinrinatory leave with pay 
pending the conclusion of the inquiry; or 

• Having the employee report to an alternative supervisor or manager while 
the inquiry is being conducted, if the employee voluntarily agrees that this 
should be done. Such an offer to the employee should be made only after 
consultation with ER and OGC. 

E. Procedures for Conducting an Inquiry 

Any inquiry must result in a record sufficient to support a corrective action to be 
taken or must indicate that there is insufficient evidence to support corrective 
action. 

• The person selected to perform the inquiry shall take signed sworn 
statements from the employee who has alleged harassment, from the 
employee against whom the allegations are made and from any appropriate 
witnesses. 

• The person conducting the inquiry is responsible for ensuring that all labor 
relations obligations are met in conducting the inquiry. 

• The following process should be followed in the couroe of the inquiry: 

· • Confirm the name, position and supervisory chain of the employee; 

• Identify the alleged misconduct and the names of those parties 
allegedly responsible for the conduct; 

• Obtain from the employee a description of the alleged 
actions/comments, the dates, times and locations of the alleged 
actions/comments, as well as the names of any witnesses to, or 
persons with knowledge of the aileged actions/comments; 

• With regard to allegations of sexual harassment, determine 
specifically whether the employee is claiming that someone has 
made and/or carried out any threats or promises regarding the 
employee's t=s and conditions of employment in relation to the 
harassing conduct; 

• Obtain from those accused of the alleged misconduct a detailed 
response to each of the employee's allegations, as well as the 
names of witnesses who can co·rroborate the accused's account of 
events; 
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• Obtain appropriate witness statements regarding the alleged 
misconduct; and 

• Inform all interviewees about the prohibition forbidding retaliation 
against the employee who reported the alleged harassment. 

• When the inquiry is completed, any findings should be shared with 
the appropriate management officials in the business units, and 
withOGC. 

• In all instances, an inquiry will be completed. Corrective action 
will be taken as appropriate. 

F. Where an Inquily Results in a Finding that Misconduct Has Occurred 

In such situations, corrective action, including but n0 t limited to stopping any 
ongoing harassment, shall be immediately taken. ER shall maintain a record of all 
inquiries conducted in accordance with this Order which result in disciplinary 
action. This record shall be maintained in the appropriate ER case file in 
accordance with established guidelines. Tiris requirement does not affect any 
other record keeping requirements that may apply to inquiries conducted in 
accordance with this Order. 

V. REPORTING TO THE OFF1CE OF INSPECTOR GENERAL 

USPTO officials and employees are not required to report evidence of individual 
harassment to the Office of Inspector General (OIG). If, however, there is evidence of a 
pattern of harassment discrimination within the USPTO, that evidence should be reported 
to the OIG in accordance with DAO 207-10, ''Inspector General Investigations." 
Reporting evidence of a pattern of harassment to the OIG does not relieve the USPTO of 
its obligations to identify and correct the situation. In appropriate cases, the OIG will 
advise the US PTO if US PTO proposed actions could interfere with OIG proceedings. 

VI. EEO COUNSELING AND FORMAL EEO COMPLAINTS 

An employee or applicant for employment who believes that he or she has been 
discriminated against on a protected basis must contact .an Office of Equal Employment 
Opportunity and Diversity EEO Counselor prior to filing a formal complaint. If an 
employee or applicant raises issues of harassment during the informal counseling period, 
the Office of Equal Employment Opportunity and Diversity will notify the ER Chief. The 
EEO Counselor will assist management and employees in resolving allegations of 
discrimination but is not authorized to conduct inquiries into employee misconduct (the 
EEO Counselor only conducts limited fact-findi.Ilg for the purpose of informally resolving 
the matter). The EEO Counselor, with the consent of the employee, may extend the 
informal EEO counseling process for an additional 30 (or 60) days. If the counselee does 
not grant an extension, then the counseling window is only 30 days. 
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Where an employee :files a fo1mal EEO complaint. regardip.g prohibited harassment, a 
copy of any inquiry done by the USPTO_, pursuant to ibis MO, will be forWatd¢d to the 
Office of Equal Employment Opportunity and Diversity for intlusion in the Report of 
Investigation. 

• EEO complaints ate filed against the USPTO. Accordingly, the matter fo be 
decided when complaints of prohibited harassment are adjudicated is: whether the 
US PTO acted properly it1 maintall:iing a workplace free of prohibited hiµ:assment. 
Jn ii.lniost all instances, the.appropriate managet or supmisor will be infonned of 
the allegation(s) either <ilrectly by the aggrieved employee or by an EEO 
Counselor, during the EEO pr.ocess.- The USPTO officials who are put on notice 
of allegations of prohibited harassment are resp0nsible for-acting in accordance 
With the n:quirements of this Orde_r and. for ensuring that no person is subj"ect to 
retaliation for opposing any practice made unlawful under Federal anti- · 
discrimination law or for participating in any proceeding under these statutes. · 

VU. EFFECT ON USPTO POLICY ON ANTI-HARASSMENT 

This. Amended Order, supersedes the USPTO Policy Siatement on_ Pn>lrioited _Harassn;n;.qt 
in the Workplace, dated December~. 2000. 

ISSUED BY: 

Bismarck Myrick 
Director, Office ofEqual Employment Opportunityand 
Diversity 

lO-Z/- /O 
Date ·· 

OFFICES OF PRIMARY lNTEREST: Office of Equal Etnployoient OpportUnity and 
Diversity/Office of Human Resources . 
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NON-DISCRIMINATION POLICY 

I. PURPOSE 

Tlris Order establishes general policy for the United States Patent and Trademark Office 
(USPTO/Agency) to prohibit discriminatory practices and policies. 

II. POLICY 

A. It is the policy of the USPTO to prohibit discrinllnation in employment because of 
race, color, religion, sex, national origin, age, disability, and/or genetic 
information. No employee or applicant for employment shall be subject to 
retaliation for opposing any practice made unlawful by anti-discrimination 
statutes or for participating in any stage of administrative or judicial proceedings 
under those laws. Authority: Title VII of the Civil Rights Act of 1964 (Title 
VII), as amended, 42 U.S.C. § 2000e et seq.; Equal Pay Act of 1963, as amended, 
29 U.S.C. § 206(d) el seq.; Age Discrimination in Employment Act of 1967 
(ADEA), as amended, 29 U.S.C. § 621 el seq.; Section 501 of the Rehabilitation 
Act of 1973 (Rehabilitation Act), as amended, 29 U.S.C. § 791 et seq.; 29 C.F.R. 
pt. 1630 (2003); and Genetic Information Nondiscrimination Act of2008 (GINA), 
42 U.S.C. § 2000ff et seq. 

B. It is the policy of the USPTO to maintain a continuing affirmative program to 
identify and eliminate discriminatory practices and policies, including 
discrimination in the Agency's personnel policies, practices, and working 
conditions. Authority: 29 C.F.R. § 1614.I02(a) (2003). 

C. It is the policy of the USPTO to prohibit discrimination in employment based on 
sexual orientation, gender identity and/or status, marital status, and/or political 
affiliation. Authority: 5 U.S.C. § 2302 of the Civil Service Reform Act of 1978, 
as amended; Exeeutive Order 11478, as amended by Executive Orders 12106 and 
13087 (collectively, the Executive Order); and the Executive Memorandum of 
June 17, 2009. 

III. SCOPE 

Tlris Order applies to employees and applicants for employment at the USPTO. 

IV. ACCOUNTABILITY 

A. The Agency's officials, managers, supervisors, and other employees will be held 
accountable for discrimination, civil rights violations, and related misconduct. 

B. The Agency will take appropriate corrective or disciplinary action. 

2 of3 



AAO 214-01 

V. EFFECT ON OTHER AAOs 

This Amended Order supersedes the USPTO Policy Staternertt.on Nol\disorlrnination 
:01-17 (200'0). 

ISSUED BY: 

l 
Director, Of'fic:e of Equal Employment Opportu[lity and 
Diversity 

APPROVED BY: 

DaVJ.d J. Kappos 
Under Secretary of Comm i'ce for Intellectual Property and 

Director of the United St tes Patent and Trademark Offic:e 

/O-Zo ~2()(0 
Date 

OFFICES OF PRJMARY INTEREST: Office ot'Equai Employment Opportunity and Diversity 

3 o:n 



Appendix 7 

No FEAR Act Training Plan 

Purpose 

·Authority 

Scope 

Instructional 
Materials and 
Method of· 
Training 

Training 
Schedule 

This training plan effectuates the training requirements of the 
Notification and Federal Employees Antidiscritnination and. 
Retaliation Act of 2002 (No FEAR Act), which requiies federal 
agencies to train all employees by December 17, 2006, on their 
rights and remedies under the Federal Antidiscrimination and 
Whistleblower Protection Laws. 

The authority for this training plan is set forth in the. Notification 
and Federal Employee Anti discrimination and Retaliation Act of 
2002, l>ublic Law 107-174. 

This policy covers all agency employees (including supervisors and 
·managers). All employees must be trained every two. years. New 
employees must be trained within 90 days of appointmeot and 
thereafter, every 2 years. The training is intended to ensure that all 
agency employees are aware of the rights and remedies available to 
~em as federal employees under both Antidiscrimination Laws and 
Whlstleblower Protection Laws. · 

Training for current employees is a computer-based one-hour 
training session.. Training for new employees will be both in a 
lecture-style format and computer-based. All computer-based 
training will be Section 50.8 compliant. · 

The training cycle will occur every two years with the next training 
commencing in December 2008. 

ct Training Coordinator Date 
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No FEAR Act Training Plan 

Purpose 

Authority 

Scope 

Instructional 
Materials 
and Method 
of Training 

Training 
Schedule 

I 
' 

This training plan effectuates the training requirements of the Notification 
and Federal Employees Antidiscrimination and Retaliation Act of2002 
(No FEAR Act), which requires federal agencies to train all employees by 
December 17, 2006, on their rights and remedies under the Federal 
Antidiscriminatiim and Whistleblower Protection Laws. 

The authority for this training plan is set forth in the Notification and 
Federal Employee Antidiscrimination and Retaliation Act of 2002, Public 
Law 107-174. 

This policy covers all agency employees (including supervisors and 
managers). All employees must be trained every two years. New 
employees must be trained within 90 days of appointment and thereafter, 
every 2 years. The training is intended to ensure that all agency employees 
are aware of the rights and remedies available to them as federal 
employees under both Antidiscrimination Laws and Whistleblower 
Protection Laws. 

Instructional Training for current employees is a computer-based one
hour training session .. Training for new employees will be both in a 
lecture-style format and computer-based. All computer-based training will 
be Section 508 compliant. 

The training cycle will occur every two years with the next training 
commencing in December 2012. 
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UNITED STATES OF AMERICA 

RAILROAD RETIREMENT BOARD 
11« NORTH RUSH STREET 

ClllCAOO, ILLINOIS 60611·2092 

MAR 28 2012 
MICHAELS. SCHWAR'n, CHAIRMAN 
WALTER A. BARROWS, LABoa MEMBER 
JEROME F. KEVER, MAN!.GEMEN!' MEMBER 

The Honorable Jacqueline A. Berrien, Chair 
_ U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Madam Chair: 

We are pleased to send you the enclosed copy of the U. S. Railroad Retirement Board's 
(RRB) Fiscal Year 2011 annual report prepared in accordance with Section 203 of the 
Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 (No 
FEAR Act), Public Law 107-174. 

This report provides information on specific topics concerning Federal Antidiscrimination 
Laws and Whistleblower Protections Laws as outlined in the reporting obligations fotmd in 
the Office of Personnel Management, 5 CFR Part 724, section 724.302. We believe this 
report confirms the RRB's commitment to having a discrimination free work environment. 

Any questions regarding this report should be addressed to Ms. Lynn Cousins, the RRB's 
Director ofEqual Opportunity, at (312) 751-4942. 

Enclosure 
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The No FEAR Act was signed into law by President George W. Bush on May IS, 2002, 
and became effective on October I, 2003. The Act requires Federal agencies to he 
accountable for violations of anti-discrimination and wbistleblower protection laws and 
post certain statistical data relating to Federal sector equal employment opportunity 
(EEO) complaints filed with the agency. 

The President delegated responsibility to the U.S. Office of Personnel Management 
(OPM) for the issuance of regulations governing implementation of Title Il of the No 
FEAR Act. The RRB bas prepared this report based on the provisions of the No FEAR 
Act along with the regulations and guidance issued by OPM. 

The No FEAR Act requires Federal agencies to submit annual repons to the Speaker of 
the U.S. Hoilse of Representatives; the President pro tempore of the U.S. Senate; the 
Committee on Governmental Affairs, U.S. Senate; the Committee on Government 
Reform, U.S. House of Representatives; each committee of Congress with jurisdiction 
relating to the agency; the Chair, Equal Employment Opportunity Commission (EEOC); 
the Attorney General; and the Director, OPM. 

H. Execrdive Srunmary 

The U.S. Railroad Retirement Board (RRB) provides its Annual Report to Congress as 
required by Section 203 of the Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002 ("No FEAR Act"), Public Law 107-174. 

I 
The RRB is ~ independent agency in the executive branch of the Federal Government. 
The RRB's ~ function is to administer comprehensive retirement-survivor and 
unemployment-sickness benefit programs for the nation's railroad workers and their 
fiunilies, under the Railroad Retirement and Railroad Unemployment Insurance Acts. In 
connection rth the retirement program, the RRB has administrative responsibilities 
under the SoCial Security Act for certain benefit payments and railroad workers' Medicare 
coverage. 

The Office 
carrying 0 

administers 
enforcing a 

f Equal Opportunity (OEO) provides leadership, direction and guidance in 
the RRB's equal opportunity and civil rights responsibilities. OEO 

e agency-wide EEO program by initiating policy and by implementing and 
·e1y of federal laws, executive ordezs and regulations that relate to EEO. 

The agency s EEO complaint program is efficient and meets all of the elements of a fair 
dispute lution process The RRB bas a duty to process complaints of 
discrimination/harassment fairly, promptly and within strict accordance with complaint 
processing procedures. OEO will ensure that the RRB effectively responds to EEO 
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complaints and problems that might arise, attempt to resolve allegations of 
discrimination/harassment at the lowest appropriate level, and swiftly and without bias 
process formal complaints of discrimination and/or harassment within the prescnbed 
timeframes. 

The agency has policies and procedures to address complaints, harassment and 
reasonable accommodation. The agency has an EEO Handbook and maintains several 
pages on the agency's intranet and public website which contain information reganling 
EEO programs, procedures and forms. 

Agency managers and employees have received training on their rights and remedies 
under the No FEAR Act, EEO laws, Whistleblower Protection Act (WPA), and 
prohibited personnel practices. New employees were provided information on their rights 
and remedies under the No FEAR Act during orientation and training within 90 days of 
employment. New supervisors were provided information reganling their responsibilities 
with respect to the No FEAR Act 

No employees were disciplined for discrimination, retaliation, harassment or other 
inftactions of a provision of law cited in Section 20 I ( c) of the No FEAR Act in 
FY 2011. 

As required by the No FEAR Act, updates of the statistical data pertaining to the 
complaints of discrimination filed by employees and applicants for employment were 
posted quarterly on the agency's official website. 

ID. Analysis of Trends, C11llSlll Analysis ond Practical Knuwledge Gainl!d thro•gh 
Experience 

Conflict is a natural by-product of workplace interactions. Some types of conflict can 
lead to EEO concerns. The RRB has been successful in quickly addressing EEO-related 
issues when they are raised by employees or candidates for employment When 
necessary, prompt action was taken to resolve the matter. For example, the agency 
created a Scent - Safe Environment policy in response to concerns about the effects of 
chemical based substances. Agency leadership is committed; proactive prevention is 
promoted; managers are held accountable; complaints are processed efficiently and action 
is promptly taken to correct problems. The data in Appendix l confirms the low level of 
complaint activity. 

At the beginning of the fiscal year there were four formal complaints pending. During 
FY 20ll, three new formal complaints were filed. All complaints were processed within 
the required timeframes. One complaint was settled and the final agency decision was 
issued for another complaint At the end of the fiscal year there were two claims pending 



< 

Railroad Retirement Board 
Annual No FEAR Act Report 
FY2011 

". --

4 

an EEOC administrative bearing and three complaints were in the investigative stage. Jn 
addition, OEO processed eight informal complaints of discrimination. 

A review of the complaints showed that they were diverse in that they were based on a 
variety of bases including race, age, gender, national origin, disability and retaliation. 
Several of the FY 2011 complaints were from employees who were dissatisfied that they 
were not selected for promotion. A review of the complaint issues and bases over the past 
five years shows no indication that discriminatory practices are part of the agency's 
culture. It was more of a signal that employees were aware of their rights and chose the 
EEO forum in which to exercise them. 

W. Acdons Taken to Improve Complaint or Civil Rights Programs 

During the year, the following activities were taken to enhance the effectiveness of the 
agency's EEO program. All of these actions support the agency's commitment to equal 
opportunity which is a contnl>uting factor to the low volume of EEO complaints. 

+ The three-member Board issued the agency's EEO policy statement 

+ Several events and activities were held to foster a diverse work environment and 
enhance the understanding of disability issues. Throughout the year, the 
Workplace Diversity Committee conducted cultural enrichment programs during 
commemorative months. The Employees with Disabilities Advisory Council 
sponsored informational sessions on various topics that affect individuals with 
disabilities. 

+ During the year, eight requests for reasonable accommodation were approved and 
implemented. These actions included approval to wotk at home, position 
reassignment, modified work schedule, extended leave, computer equipment and 
modified furniture. In addition, the agency utilized the resources of 
Computer/Electronic Accommodations Program (CAP) to provide 
accommodations valued at $950. 

+ OEO developed a questionnaire to be provided to any person with a disability 
who leaves the RRB due to resignation to collect information to determine if there 
were any retention barriers which related to their disability. 

+ OEO developed a publication for RRB supervisors and managers to keep them in 
the loop regarding EEO issues. The first issue included articles on the Americans 
with Disabilities Amendment Act, GINA and preservation of documents. 

•> The EEO brochure was updated. 
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+ OEO generated and reviewed reports reflecting activity for personnel actions such 
as promotions, suspensions, within-grade denials, awards, accessions, and 
separations. Thus, changes in the workforce were monitored on a continuing 
basis. This information was transmitted to all bureau/office heads by means of the 
OEO monthly adininistrative report, which contained a statistical update on the 
status of employment activity. This report is posted monthly and accessible to all 
managers and employees on the agency's intranet 

<• OEO updated the Strategic Plan for Achieving and MainJaining a Model Equal 
Employment Opportunity Program (2102-2015). The plan captures the vital 
elements of the EEO program and reflects activities necessary to achieve positive 
results for the agency. The document was updated to include the Genetic 
Information Nondiscrimination Act (GINA) of 2008 and the agency's anti
harassment policy. 

+ OEO provided input on the agency's Guide on Disciplinary Penalties. The Guide 
now includes specific offenses for harassing and discriminatory behavior. The 
document was released to all employees in February 2011. 

<- OEO closely monitored the status of complaint investigations. The statement of 
work requires contractors to be fully trained and also describes a penalty if the 
contractor fails to deliver a quality product within the prescn"bed timeframes. 

J7. Planned Action to Improve Complalnt or CivU Rights Prognuns 

~ Develop a training module on the benefits of Alternate Dispute Resolution. 

All of these actions support the agency's commitment to equal opportunity which is a 
contnl>uting factor to the low volume of EEO complaints. 
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,__._,_·_ 1_<,EI' .. __ I<-_1.-I .-,..i.- 1 •.IJLIGA:1,_,I'--'L,, __ ,_, __ ; ___ , __ -· ____ _,_·-~~'-~·-~-·"'· ____ ,·,__-, __ ~, A,-~--~.1~~,I __ lf~_~r-~J1ft· 
I. The number of cases in Federal court pending or resolved and arisfog under each 

of the respective provisions of the Federal Antidiscrimination laws and 
Whistleblower Protections Laws 

0 

,__2.-+-Th~e-status or disposition of cases described in (1 ). __ Nc-ot---c-A-noll~ic-a"'b-,--le---------------1 
3. The amount of money required to be rciDiburSed to th-e--~Jc--ud7gm_en_t-:Fc::-un---:-d-o-b-y-:th-e-+:-S.:.:O:..:....:.=..c;==---------------1 

agency for payments made for cases described in (I). 
1-4-,--.~The number of employees disciplined for discrimination, retaliation, harassment, 

or any 0th.er infraction of any provision oflaw referred to in (1 ). 
--···· - ··-· 
5. The final year_end data about discrimination complaints for FY 2010 
6. A detailed description of the agency's p01icy for taking disciplinary actions 

against Federal employees for conduct that is inconsistent with Federal 
Antidiscrimination Laws and Whistleblower Protection Laws or for conduct that 
constitutes another prohibited personnel practice revealed in connection with 
agency investigations of alleged violations of these laws. 

7. An analysis of the information provided in (I) through (6) in conjunction with 
data provided in the agency's yearly submission of EEOC Form 462, Annual 
Federal Equal Employment Opportunity Statistical Report of Discrimination 
Complaints. 

• An examination of trends; 
• Causal analysis; 
• Practical knowledge gained through experience; and 
• Any actions planned or taken to improve complaint or civil rights 

programs of the agency with the goal of eliminating discrimination and 
_ _ retaliation in the workolace. 

8.- Any adjustment needed or made to the budget of the agency to comply with its 
Jud1?111ent fund reimbursement oblil!lltion(s). 

9. The a2encv's written trainin2 nlan. 

' ------------,,-.. ----1 

0 

See Ap~""'d1-:'x=cl==-~~~------::---,---..,,---1 
Based on the RRB's Guide on Disciplinary Penalties the 
penalty for such conduct will depend upon the 
circumstances surrounding the offense and the gravity of 
the offense itself. 

'! 

See Sections m and IV 

None 

See Anoendix 2 

~ .. 
•. ' 

' : 

" .,,. 

... 
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U.B.. ...,_..,..._. &o.nl Phou.= (S12l 'ml-OU 
~9/&p.l()pportunity TTY: (312l"ml-4&14 
8'4 Nartla ....... ~ Web: http:Nny rdunrr 
aui..o IOiDaia. 9081 l-J092 

Comparative Data 
~----·~· 

I 
Complaint Activity Previous Fiscal Years 2011 I 

2006 2007 2008 20os ! 2010 ::I 
···-

1 
Number of Complainls Aiied 1 4 1 21 7i 3 

! Number of Complainanls 1 4 1 2· 7' 3 

Repeat Alers 0 0 0 1 0 0 

Complaints by Basis 
Comparative Data 

Previous Fiscal Years 2011 --- Thru -= Complaints cai be fled alleging mlAtiple bases. The 2006 2007 2008 2009 j 2010 sum ol lhe beses may not equal_, c:omplainls filed. 09-30 

1Rece 0 3 0 11 5( 3 

Color 0 0 0 o: oi 1 

Religion o, 0 0 o' Oi 0 

Reprisal o· 1i 1 2 1 O; 

Sex 0 3 0 0 31 3 

National Origin 0 0 O' 0 0 0 

Equal Pay Id 0 0 0 0 0 0 

Af19 0 0 0 1 3 3 

Disability 1 0 0 0 1 1 

Non-EEO 0 0 0 0 1 0 
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Complaints by Issue 

11ol8: Complaints can be filed alleging m"6ple Issues. The 
llUll1 of lhe issues may not """" _, complainfs filed. 2006 

Appointment/Hire 1 

Assignment of Duties 0 
Awards 0 

Conversion to Full-time 0 

Dlsclpllnary AcUon 0 

Demotion 0 

Reprimand Q, 

Suspension 0 

Removal 0 

Other 0 

Duty Hours 0 

Evaluation/Appraisal 0 

ExaminationlTest 0 

Harassment 0 

Non-Sexual 0 

sexual 0 

Medial Examination 0 

Pay (Including Ove<lime) 0 

Promotion/Non-Sele 0 

Reaulgnment 0 

Denied 0 

Directed 0 

Reasonable Accommodation 0 
Reinslalement 0 

Retirement 0 

Tennioation 0 

Terms/Conditions of Employment 0 

Tllll8 end Attendance 0 
Training 0 

Other 0 

.._2o11 

U.S. Railniacl ~Board f'bone: QIU)Tlt-4942 
Ol&eol.~Oppa.tanity 'ft'Y'; {312)711"""3S4 
8" Hortb Rmb su.t Wm: httn:/lpyw nb.rgy 
l1aicaeo IDinoia.-ll·m!U 

Comparative Data 

Previous Fiscal Years 2011 

2007 2008 2009 j 2010 
Thru 
09-30 

0 0 o: 11 oi ., 
0 0 Di o: Q! 

0 0 o: o: Oi 
0 0 O' '\ 0\ 01 
0 0 O! or 

' 
0 

0 0 o' 0 01 
o, 0 0 0 0 ~ 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 1 0 

0 0 0 0 0 

0 0 2 0 0 

0 1 2 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 1 0 

3 0 1 5 3 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

1 1 0 0 0 

0 0 0 1 0 
0 0 0 0 0 

0 0 0 0 0 
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,, 
. f : ~ : " ' I !: ' I '' ! 

1. \\,\ :.:, :' 

I 

UA a.ihwd ....,_t Bo.rd ffloa.: (SU) 111-ea: 
QmimrJIBqu.1~17 TTY: CU~lil-a34 
SN Nmtb a..b 8lnel, Web: bn-p:llysy m,m 
OUago lllinoi.. 8081 l-!092 

Comparative Data 

Previous Fiscal Years 2011 Processing Time 
1 .. 

1-;;~-;i 2007 
Th111 

I 
I:.• ;: 

2009 'I 2010 -i :'! j 
1; 2008 09-30 

I i r:j 
' Complaints during fiscal J88• 

' Average number of days in Investigation stage 162 1SO 128.5 1531 82[ 81[ 

Average number of days in final action stage 56 0 58 sol 47 56 

Complaints pending during llacal l!ll•• where hearing was requested 

Average number of days In Investigation slage 0 1n 148 175.5i 121 I 122 

Average number of days In final action stage 0 0 63 10! ! 41; 0 
Complaints pending during ftscal l!ll•• where hearing was not raquestsd 

Average number of days In investigation slage 162 0 109 109! 1791 139 
Average number of days In final action stage 56 0 53 sol sol 56 

Comparative Data -
Complaints Dismissed by Agency Previous Fiscal Years 2011 

--·- Thru 
2006 2007 2008 2009 j 2010 09-30 '' 

Total Complaints Dismissed by Agency 0 0 0 O' 1 o! 
Average days pending prior to dismissal 0 0 0 o' 12 o' 
Complaints Withdrawn by Complainants 

Total Complainls Wilhdrawn by Compleinanls 0 0 0 oJ 21 0 

' Comparative Data 
I ·- ' 

Total Final Actions Finding Previous Fiscal Years 2011 Th111 
• 03 Discrimination 2006 2007 J_ 2008 2009 2010 09-30 

'' ! • I %j_t % • % • % • % • ! % 
Total Number Findings 0 ' ! 0 ' 0 0 i 0 0 

-·· 
Without Hearing 0 0 0 O' o: 0 0 OJ 0 0 0 oi 
Wdh Hearing 0 0 0 O! 01 0 0 ol 0 0 0 0 

Pogo 3af8 
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Findings of Discrimination 

UA a.n.-d -..U-t Boud 
om.:. fllBqu.I o,p.m.ailJ' 
N4 Nertb .... 8tNd; 
Olim&o lllinoia, &11-I092 

Comparative Data 
Rendered by Basis Previous Fiscal Years 

fboae: Cll2) 711-00 
1TT- (Ill) 711-GM 
Web= Jettp:llpyw rdt,m 

2011 Thru 
Note: Complaints mn be filed alleging multiple 2006 2007 2008 2009 2010 09-30 
bases. The 11111·<1 lhe bases mey not equal IDlal • "' • "' • "' • "' • "' ' I "' ccmplaints filed. 

Total Number Findings 0 0 0 0 0 I 01 
Race 0 0 0 01 O! 0 o' I 0 0 0 0 01 

! 

Color i 0' I 0 0 Oi o: 0 O' 
! 

0 0 0 0 o: 
Religion ! 01 0 0 0 ol 0 o' 0 0 0 0 O] 

iReprisal o! 0 0 0 01 0 O! 0 0 0 0 o: 
Sex o' ·. 0 0 0 o: 0 QI 0 0 0 ol ol 
National Origin 0 0 0 0 Q! oi o' 0 0 0 0 01 

Equal Pay Ad 0 0 0 0 QI o: 0 0 0 0 0 o' 
' 

Age 0 0 o, 0 0 0 0 ol 0 0' 0 0 
Disability 0 0 01 0 0 0 0 o' 0 0 0 0 

Non-EEO 

Findings After Hearing 0 0 0 0 0 0 0 

Race 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 
Equal Pay Ad 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 
=--== 

Findings Without Hearing 0 0 0 0 0 0 0 0 0 0 0 0 

Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 0 0 0 

Equal Pay Ad 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 
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UA ltmw..l~t&oud Pllmm: Clu>'llt·C!NJ 
omc.ulKquaJ~ 1Tr. (311)111-4334 
8" Nonb .Rmb S&nec. Web= htbHhnnr rm !Pf 
Qitaaomua.. tll61110!!rl 

Comparative Data 

Findings of Discrimination I Previous Fiscal Years 2011 Thru 
Rendered by Issue ' 2006 2007 2008 2009 2010 09-30 i 

I • % • % • % • % • % • % 
-·-"" 

Total Number of Findings 0 O' 0 0 I 0 0 
-··~" 

Appointment/Hire 0 0 0 O' o' ol 0 ol 0 0 O' 0 

Assignment of Duties 0 0 0 0 0 01 0 o! 0 0 o: 0 

Awards 0 0 0 0 0 oi 0 0\ 0 0 0\ 0 

Conversion ID Full-time I o; O, o. 0 0 01 0 0 0 0 o.: ol I 

Disciplinary Action 0 0 0 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

OulyHours 0 0 0 0 0 0 0 0 0 0 0 0 

Evaluation/Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 

ExaminetionfTest 0 0 0 0 0 0 0 0 0 0 0 0 

tlarsssment 0 0 0 0 0 0 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medial Examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 

PromotionlNon-Slection 0 0 0 0 0 0 0 0 0 0 0 0 

Reassignment 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 

Direcled 0 0 0 0 0 0 0 0 0 0 

Reasona ble Accommod a!iOn 0 0 0 0 0 0 0 0 0 QI 
' 

0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 ol 0 

Retirement 0 0 0 0 0 0 0 0 0 0 o! 0 

Termination 0 0 0 0 0 0 0 0 0 0 o! 0 

farms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 ol 0 

Tlme and Attendance 0 0 0 0 0 0 0 0 0 o: ol 0 

Training 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 
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UA lailroM. lleti-1 Doud fh:me: (Ill) 'ml·ed 
mr-vtBqmJ.OppurbuliQ' nr. (311)761-«M 
1M4 NGdh Bmb.Stz.t; Web: hng:«mnti srw 
t1limfo Dliaoia, I08U-IO!D 

Comparative Data 

Findings of DlscrfminaHon 
I Previous Fiscal Years I 2011 Thru 

Rendered by Issue I 2006 2007 2008 2009 2010 09-30 
' 

',' i I " I " I I " I I " I " I I " 
! Rndlngs After Hearing I 0 0 0 o! o! Di o~ o! 'i 0 0 o: 0 

AppointmenllHire : 0 0 0 o· 
' o: 0 o: 0\ 0 0 O! 0 

Assignment of Duties i 0 0 0 0 0' o! o! 01 o, o: 0 0 I i 

Awards ' 0 01 oi 0 0 O' 0 0 Oi oi 0 0 

Conversion lo Full-lime 0 0 0 0 0 0 0 0 0 0 0 0 

Disciplinary Action 0 0 0 0 0 0 0 0 0 .1 o, 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 

Evaluation/Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 

Examinetion!Test 0 0 0 0 0 0 0 0 0 0 0 0 

Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medial Examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 

Reassignment 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 O: 0 

Termination 0 0 0 0 0 0 0 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 

Time and Allendance 0 0 0 0 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

Pogelofl 
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I 

U.S.~ a.m-t&.nl ~ (312) 751-etl 
om.:.fll ..... Oppammity ny: (312) 751-.1331 
&M Ne.th Jlullb Street Web= http;ihtyY n1t rpy 
Olieqo Dtioaia, I08ll·I092 

Comparative Data 

Findings of DlscrlmlnaUon I Pravlous Fiscal Years 2011 Thru 
Rendered by Issue I 2006 2001 I 2008 2009 2010 09-30 L._~ 

. I • .,. • %1 • I "!. • I % • % • I % 
Findings Without Hearing I 0 0 0 Oj 01 0 ol 0 0 0 0 0 

AppointmenUHire I 01 0 0 Oj ol 0 o! 
' Oi 0 0 0 O' 

Assignment of Duties ! 01 0 0 oi 0 0 o[ o! 0 0 0 0 
' 

,Awards 0' O! 0 0 0 0 0 0 0 0 0' OI 

I Conll9<$i0n to Full-time 0 0 0 o' 0 0 0 o· 0 0 0 0 

I Disciplinary Action 0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

Demotion 

Reprimand 

Suspension 0 0 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 

Evalualion/Appreisal 0 0 0 0 0 0 0 0 0 0 0 0 

Examination!Test 0 0 0 0 0 0 0 0 0 0 0 0 

Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

: Prnmotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 

0 0 1 Reassignment 
' 

0 0 0 0 0 0 0 0 0 0 

' Denied 0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

'Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

·Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

, Terminetion 0 0 0 0 0 0 0 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 0 0 0 0 

Olher 0 0 0 0 0 0 0 0 0 0 0 0 

"-'°'' 
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Pending Complaints Filed In 
Previous Fiscal Years by Status 

2006 

Total complaints from pnlVioUs Fiscal Years o. 
: 

Total Complainants 0 
Number complaints pelldlng 

lrNestigation 0 

Hearing 0 

Anal Action 0 

Appeal with EEOC Office of Federal Operations 0 

' 

Complaint Investigations 

U..8.-.m-d.~tBomd ....... ._,_ 
MC Nania lllllll Sbeel. 
auc.,o IDiDait. eoe11-1882 

Companrtive Data 

Pnvlous Fiscal Years 

2007 2008 200912010 

0 0 O' 0 

0 0 0 0 

0 0 ol o! 
0 0 o' o' 
0 0 0 Oi 
0 0 0 ol 

Comparative Data 

~ (112) 111'"49d: 
TTY: (112) 111-a:M 
.,.,.. bnp:t'n'« m-

2011 
Thru 
O!h10 

2 

2 
; 

o: 
2 

o, 
o: 

Pnvlous Fiscal Years I 2011 

2006 . 2007 2008 2009 j 2010 
Thru 
09-30 

I Pending Complaints Whef8 Investigations EJIC88d ol ' 0 0 0 01 o! 
i Required Time Frames ! I I 

"-loll 
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Railroad Retirement Board 
No Fear Act Training Plan 

Fiscal Year 2012 - 2013 

Appendix2 

Train new employees regarding their rights and obligations under antidiscrimination and 
whistleblower protection laws. The biennial training of all agency employees will occur in the 
4111 quarter of FY 2012. 

Jlethod: 
The training delivery is a PowerPoint presentation that is accessed via the agency's in-house 
multimedia presentation system. This online training segment is available via the agency's 
intranet and will be accessible to employees with disabilities as required by Section 508 of the 
Rehabilitation Act. 

Leaming Objectives: 
• Identify the rights and protections provided by the federal discrimination and 

whistleblower protection laws. 
• Identify behavior that is discriminatory under federal law. 
• Identify behavior that is retaliatory arising from assertion of rights under discrimination 

and whistleblower protection laws. 
• Explain the procedure for making a complaint regarding discriminatory or prohibited 

personnel practices in the workplace. 

Leaming Activities: 
The training addresses the antidiscrimination laws, harassment, wbistleblower protection laws, 
the EEO complaint process and the RRB complaint procedures. The PowerPoint presentation 
includes photos of agency employees portraying behaviors which are inappropriate in the 
workplace and also a summary quiz to check whether the employee retained the information. 
This combination helps to make the presentation interesting and informative. 

Costs: 
The cost of the training - $0 

Time Frame: 
New employees will receive training within 90 days of their employment 

Monitoring: 
During the year, the agency's Office of Equal Opportunity will conduct periodic checks to assess 
whether new employees received the training. 
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I. INTRODUCTION 

The Notification and Federal Employee Anti-Discrimination and Retaliation Act of 2002 
(Public Law 107-174) (No FEAR) was signed into law by the President on May 15, 2002, 
and became effective on October 1, 2003. The No FEAR Act requires Federal agencies to 
be accountable for violations of anti-discrimination and 'whistleblower' protection laws. 
More specifically, the No FEAR Act requires each Federal agency to: 

• Notify employees and applicants for employment about their rights under the 
discrimination and 'whistleblower' laws; 

• Post statistical data relating to Federal sector equal employment opportunity 
complaints on its public website; 

• Ensure that managers have adequate training in the management of a diverse 
workforce, early and alternative conflict resolution, and essential communications 
skills; 

• Implement new measures to improve the complaint process and the work 
environment; 

• Initiate timely and appropriate discipline against employees who engage in 
misconduct related to discrimination or reprisal; and 

• Reimburse the Judgment Fund for any discrimination and 'whistleblower' related 
settlements or judgments reach in Federal court. 

To monitor and improve oversight over agency compliance with the No FEAR Act, 
Congress requires Agencies to submit an annual report not later than J 80 days after the 
end of the fiscal year. Agencies are required to report on (I) the number of Federal 
district court cases arising under each of the respective areas of law specified in the Act 
in which discrimination was alleged; (2) the status or disposition of cases; (3) the 
amount of money required to be reimbursed; (4) the number of employees disciplined 
for discrimination, retaliation, harassment, or any other infraction of the law; 
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(5) any policies implemented related to appropriate disciplinary actions against a Federal 
employee who discriminated against any individual or committed a prohibited personnel 
practice; and (6) an analysis of the data collected with respect to trends, causal analysis, 
and other agency patterns. The report must be submitted to: 

• The Vice President 
• The Speaker of the House 
• Committee on Governmental Affairs of the Senate 
• Committee on Government Reform of the House of Representatives 
• The Attorney General 
• Each Committee of Congress with jurisdiction relating to the agency 
• Office of Personnel Management 
• Equal Employment Opportunity Commission 

This report informs Congress and the public on the Small Business Administration's (SBA) 
compliance with the statute. Data used in this report is based on Fiscal Year (FY) 2011 
statistical summaries. Appendix A provides FY 2011 No FEAR Act Posting Requirements. 

I II. FY 2011 REPORTING REQUIREMENTS 

Requirement A: The number of cases arising under each of the respective 
provisions of law covered by paragraphs (I) and (2) of Section 
201(a) in which discrimination on the part of such agency was 
alleged. 

Response to Requirement A: 

In fiscal year 2011, there were no cases filed or pending that contained 
allegations of discrimination asserted under the provisions of law covered by 
paragraphs (I) and (2) of Section 20 I. No cases alleged violations of the Age 
Discrimination in Employment Act of 1967 (29 U.S.C. 631 and 633a). 

Requirement B: The status or disposition of cases described in paragraph (1) of 
Section 201. 
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Response to Requirement 8:1 
There were no cases filed in FY 2011 containing allegations of discrimination 
under the ADEA asserted under the provisions of law covered by paragraphs ( 1) 
and (2) of Section 201. 

Requirement C: The amount of money required to be reimbursed by such agency 
under section 201 in connection with each of such cases, separately 
identifying the aggregate amount of such reimbursements 
attributable to the payment of attorney fees, if any. 

I Response to Requirement C: I 
Among the district court judgments, awards and compromise settlements, SBA 
reimbursed all that it owed to the Judgment Fund for FY 2011 amounting to 
$270,000. There were two (2) cases that resulted in settlements in FY 2011, in 
the amounts of $110,000 and $160,000 with no attorney fees, filed under Title 
VII. Settlements are not an admission of wrongdoing, and are generally entered 
into to avoid costly and lengthy litigation. 

Requirement D: The number of employees disciplined for discrimination, retaliation, 
harassment, or any other infraction of any provision of law referred 
to in paragraph (I). 

Response to Requirement D: 

No SBA employees were disciplined for discrimination, retaliation, harassment or 
other infractions of a provision of the law cited in the No FEAR Act stemming from 
any Federal district court action. 

Requirement E: The final year-end data posted under Seclion 30l(c) (I) (B) for such 
fiscal year (without regard to Section 30l(c) (2)). 
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Response to Requirement E: I 

Appendix A contains eight tables summarizing data posted under section 30l(c) 
(I) (B). Each of the eight tables provides data for 5 consecutive FY s, including 
FY 2011. Table I indicates the frequency of complaint activity by FY, from 2007 
to 2011. The frequency of complaints by bases for the 5-year period is presented 
in Table 2. As a two-page presentation, Table 3 contains a summary of complaints 
filed by SBA employees from FY s 2007 to 2011. 

Also contained in Appendix A is a summary of agency actions regarding the 
complaints filed by SBA employees and the average number of days required to 
complete various actions. This data is presented in Table 4, which is a two-page 
table. Table 5 provides the frequency and percentage of agency decisions 
rendered with a finding of discrimination. Data presented in both tables 4 and 5 
cover the period FY 2007 to 2011. Table 6 is a two-page table reflecting the 
frequency and percentage of discrimination findings by bases for the 5-year 
period. 

Table 7 contains the frequency and percentage of discrimination findings by issues 
for FYs 2007 to 2011. Data presented in Table 7 required a three-page summary. 
The last table in Appendix A, Table 8, lists the frequency of pending complaints 
and complaint investigations for the 5 FYs - 2007 to 2011. 

Requirement F: A detailed description of: 

(A) the policy implemented by that agency relating lo appropriate 
disciplinary actions against a Federal employee who (i) discriminated 
against any individual in violation of any of the laws cited under 
Section 20 I (a) (1) or (2), or (ii) committed another prohibited 
personnel practice that was revealed in the investigation of a complaint 
alleging a violation of any of the laws cited under Section 201 (a) (I) or 
(2); and 

(B) with respect to each of such laws, the number of employees who 
are disciplined in accordance with such policy and the specific nature 
of the disciplinary action taken; final year-end data posted under 
Section 301(c)(l)(B) for such fiscal year (without regard to Section 
30l(c)(2)). 
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Response to Requirement F: 

(A) The SBA's standard operating procedure (SOP) 37 52 for Discipline and 
Adverse Actions provides guidance to supervisors and managers in handling 
disciplinary and adverse actions. Consistent use of the SOP ensures conformance 
with agency policies and procedures. 

(B) No SBA employees were disciplined for discrimination, retaliation, harassment 
or other infractions of a provision of the law cited in the No FEAR Act stemming 
from a Federal district court action. 

There were no other complaints or circumstances within the agency that required 
disciplinary action under civil rights statutes during FY 2011. Appendix A 
contains eight tables that provide data for 5 consecutive FYs, including year-data 
for FY 2011. 

Requirement G: An analysis of the information described under paragraphs (I) through 
(6) (in conjunction with data provided to the Equal Employment 
Opportunity Commission in compliance with part 1614 of Title 29 of 
the Code of Federal Regulations) including: (a) an examination of 
trends; (b) causal analysis; (c) practical knowledge gained through 
experience; and (d) any actions planned or taken to improve complaint 
or civil rights programs of the agency. 

Response to Requirement G: I 
(A). Trend Analysis-The frequency of EEO complaints filed within SBA has 
been inconsistent over the 5-year period from FY 2007 - FY 2011. A total of 41 
complaints were filed within the Agency during FY 2011. Figure I illustrates a 
5-year trend for SBA relative to the frequency of complaints filed, bases for 
those complaints, and the frequency of issues represented in the complaints filed. 
The frequency of complaints filed was as follows: FY 2007 (34), FY 2008 (40), 
and FY 2009 (28), FY 2010 (45). There were 41 complaints filed in FY 2011, 
which is an increase of 13 from FY 2009 and a decrease of 4 from FY 2010. 
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Complaints filed can allege multiple bases. Bases include race, age, sex, color, 
religion, disability, national origin and retaliation. During the 5-year period 
reported, the number of bases alleged fluctuated. The lowest level of bases 
alleged occurred in FY 2007 (39) and the highest in FY 2010 (144). 

Trend data for complaint issues are also presented in Figure 1. Complaint issues 
include terms and conditions of employment, disciplinary actions, harassment, 
termination, etc. The frequency of 131 complaint issues for FY 2011 was the 
highest level within SBA during the 5-year period of the trend analysis. 
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Figure 1: Five-Year Trend of Complaint Actions Bases and Issues for SBA 

(B). Causal Analysis-While the trends presented in Figure 1 indicate complaint 
patterns, the reasons underlying the trends are not apparent. 

(C). Practical Knowledge Gained Through Experience-SBA will continue to 
build on past successful employment practices for improving the work 
environment for all employees and staff. SBA is committed to EEO principles 
and practices in aJl its management decisions and personnel activities, and the 
agency's goals remain firmly focused on developing and retaining a high-quality 
workforce that is representative of the diverse society. The SBA administration 
believes that a work environment replete with ethnic and cultural diversity 
promotes optimal communication, ideas, and professional performance. The 
agency wiJJ continue ( I) attracting the best candidates from a variety of sources; 
(2) promoting the best qualified employees based on merit; (3) training all 
employees on their EEO rights and responsibilities; (4) providing equal 
opportuni ties to all individuals; and (5) offering a prompt, fair, and impartial 
review and adjudication of any allegations of discrimination. 
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(D). Actions Plannedffaken to Improve Agency Complaint or Civil Rights 
Program-SBA will continue to assess its practices and policies for ensuring 
compliance with EEO laws and avoidance of systemic barriers to EEO, including 
anti-harassment and reasonable accommodation. 

Requirement H: Any adjustment (to the extent the adjustment can be ascertained 
in the budget of the agency) to comply with the requirements under section 201. 

Response to Requirement H: 

This requirement is not applicable to the Small Business Administration. 



U. S. Small Business Administration No FEAR Act Report for FY 11 

APPENDIX 
for the 

U.S. Small Business Administration 

Notification and Federal Employee 
Anti-Discrimination and Retaliation (No FEAR) Act 

Annual Report to Congress 

Page9 



U.S. Small Business Administration No FEAR Act Reoort for FY 11 Page 11 

Table 1: Frequency of Complaint Activity by Fiscal Year 

for 2007 - 2011h 

Category Fiscal Year 

2007 2008 2009 2010 2011 

Complaints filed in Fiscal Year 34 40 28 45 41 

Subcategory 

Persons Filing Complaints 34 39 26 43 41 

Persons Filing Multiple Complaints 0 1 2 2 0 

Totals for Complaints 34 40 28 45 41 

"Title Ill, Section 300(b)(l-3) - Complaint by Activity 
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Table 2: Frequency of Bases for Complaints by Fiscal Year 

for 2007 - 20111 

Category Fiscal Year 

2007 2008 2009 2010 2011 

Race 17 24 11 22 18 

Color 9 15 4 8 5 

Religion I 2 2 5 I 

Reprisal 17 17 21 22 23 

Sex 17 22 15 24 20 

National Origin 1 7 2 5 6 

Other 3 3 3 5 0 

Age 14 12 10 17 18 

Disability 7 JO JO 16 10 

Totals for Bases 86 112 78 124 101 

; Title Ill, Section 300(b)(4) - Complaint by Bases 
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Table 3: Frequency of Issues for Complaints by Fiscal Year 

for 2007 - 2011 

Category Fiscal Year 

2007 2008 2009 2010 2011 

Appointment/Hire 3 3 1 4 5 

Assignment of Duties 6 4 5 9 8 

Awards 6 2 1 4 2 

Conversion to Full-Time 0 0 0 0 0 

Disciplinary Action 

( 1) Demotion 0 0 0 2 0 

(2) Reprimand 1 3 3 1 3 

( 3) Suspension 1 0 2 1 1 

(4) Removal 0 0 0 0 0 

(5) Other {hostile work 9 0 0 0 8 
environment} 

Duty Hours 0 4 1 0 0 

Evaluation/Appraisal 9 8 8 14 9 

Examination/Test 0 0 0 0 0 

Harassment 

( 1) Non-Sexual 12 20 21 29 25 

(2) Sexual 1 1 2 3 3 

Medical Examination 0 0 0 0 0 

Pay (including overtime) 0 0 I 2 1 

Promotion/Non-Selection 7 15 4 7 9 

Subtotals for Issues 55 60 49 76 74 
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Table 3 (cont.): Frequency of Issues for Complaints by Fiscal Year 

for 2007 - 201 li 

Category Fiscal Year 

2007 2008 2009 2010 2011 

Reassignment 

(I) Denied 5 2 2 0 0 

(2) Directed 0 4 5 0 3 

Reasonable Accommodation 0 3 4 3 0 

Reinstatement I 0 0 0 0 

Retirement 3 0 I 0 I 

Termination 8 3 3 I 3 

Terms/Conditions of 9 2 I 8 JO 
Employment 

Time and Attendance 4 3 4 5 I 

Training 3 3 2 3 4 

Other 5 0 0 6 0 

Subtotals for Issues 38 20 22 76 22 

Totals for Issues 93 80 71 102 96 

.i Title III, Section 300(h)(5)-Complaint by Issues 
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Table 4: Frequency of Agency Actions and Average Processing Time in Days by 
Fiscal Year for 2007 - 2011 

Category Fiscal Year 

Pending 2007 2008 2009 2010 2011 

Written Notifications 
(Acknowledge) 

Frequency: 0 1 0 0 0 

Average Days: 0 7 0 0 0 

Accept/Investigations 

Frequency: 29 11 11 13 24 

Average Days: 245 102 129 90 158 

Hearings 

Frequency: 10 21 31 30 29 

Average Days: 615 568 671 678 840 

Completed 

Final Agency Decisions 
(not including dismissals) 

Frequency: 39 33 25 34 22 

Average Days: 335 510 116 392 144 

Decisions without a 
Hearing 

Frequency: 28 25 13 22 20 

Average Days: 196 454 129 147 83 

Decisions with a Hearing 

Frequency: 11 8 12 12 2 

Average Days: 689 683 103 841 760 
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Table 4 (continued): Frequency of Agency Actions and Average Processing Time 
in Days by Fiscal Year for 2007 • 2011 k 

Category Fiscal Year 

2007 2008 2009 2010 2011 

Withdrawals 

Frequency: 1 5 0 3 1 

Average Days: 164 374 0 398 38 

Settlements 

Frequency: 10 10 6 8 11 

Average Days: 430 412 495 282 501 

Complaints dismissed 

Frequency: 7 8 8 9 10 

Average Days: 103 46 32 29 25 

'Title III, Section 300(h)(6)(A,C)- Average Time of Pending Complaints (In Days) 
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Table 5: Frequency and Percentage of Agency Decisions Rendered with a 
Finding of Discrimination for Fiscal Years 2007 • 20111 

Category Fiscal Year 

2007 2008 2009 2010 2011 

Total Number of 
Findings 

0 0 0 0 0 
Frequency: 

(Final Agency Actions) 

Percent: 0% 0% 0% 0% 0% 

a. Without a Hearing 

Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

b. With a Hearing 

Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

1 Title Ill, Section 300(b)(7) -Total number of final agency decisions rendered with a finding of discrimination 
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Table 6: Frequency and Percentage of Discrimination Findings by Bases for Fiscal Years 
2007 - 2011 

Category Fiscal Year 

2007 2008 2009 2010 2011 

Total Number of Findings Frequency: 0 0 0 0 0 

(Final Agency Actions) Percent: 0% 0% 0% 0% Oo/cJ 

a. Without a Hearing Frequency: 0 0 0 0 0 

Percent: 0% Oo/c; 0% 0% 0% 

b. With a Hearing Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Race Frequency: 0 0 0 0 0 

Percent: 0% Oo/o 0% 0% 0% 

Color Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Religion Frequency: 0 0 () 0 0 

Percent: 0% Oo/o Oo/o 0% 0% 

Reprisal Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% Oo/c1 

Sex Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

National Origin Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 07<) Oo/o 



·---------------------------------- ··- ·-----

Small Business Administration No FEAR Act Report for FY 11 Page 19 

Table 6 (continued): Frequency and Percentage of Discrimination Findings by Bases 
for Fiscal Year for 2007 - 201lm 

Category Fiscal Year 

2007 2008 2009 2010 2011 

Equal Pay Act Frequency: () 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Age Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Disability Frequency: 0 0 0 0 0 

Percent: 
0% 0% 0% 0°/o 0% 

"'Title III, Section 300(b)(8)--Findings of Discrimination Rendered by Bases 
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Table 7: Frequency and Percentage of Discrimination Findings by Issues for Fiscal Year for 
2007 - 2011 

Category Fiscal Year 

2007 2008 2009 2010 2011 

Total Number of Findings Frequency: 0 0 0 0 0 

(Final Agency Actions) Percent: 0% 0% 0% 0% 0% 

a. Without a Hearing Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

b. With a Hearing Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Appointment/Hire Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% Oo/o 

Assignment of Duties Frequency: 0 0 0 0 0 

Percent: 0% 0% Oo/o 0% 0% 

Ai-vards Frequency: 0 0 0 0 0 

Percent: 0% Oo/o Oo/a 0% 0% 

Conversion to Full Time Frequency: 0 0 0 0 0 

Percent: 0% 0~1 0% 09(! Oo/o 

Disciplinary Action 

(I) Demotion Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

(2) Reprimand Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% Qo/(; 

(3) Suspension Frequency: 0 0 0 0 0 

Percent: 0% 0% Qqf1 0% oix) 
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Table 7 (Continued): Frequency and Percentage of Discrimination Findings by 
Issues for Fiscal Year for 2007 - 2011 

Category Fiscal Year 

2007 2008 2009 2010 2011 

Disciplinary Action (continued A) 

(4) Removal Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

(5) Other Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

----------------··-----
Duty Hours Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Evaluation/Appraisal Frequency: 0 0 0 0 0 

Percent: 0% 0% Oo/o 0% 0% 

Examination/Test Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Harassment 

(I) Non-Sexual Frequency: () 0 0 0 0 

Percent: 0% 0% 0% Oo/o Oo/o 

(2) Sexual Frequency: 0 0 Cl 0 0 

Percent: 0% Oo/o 096 Oo/o 0% 

Medical Examination Frequency: 0 0 0 0 0 

Percent: Oo/o 0% 0% 0% 0% 

Pay (Includes Overtime) Frequency: 0 0 0 0 0 

Percent: QC)f_, 0% 0% 0% 0% 

Title III, Section 300(b) (9) (A) (B)-Findings of Discrimination Rendered by Issues 



U.S. Small Business Administration No FEAR Act Report for FY 11 Page 22 

Table 7 (Continued-B): Frequency and Percentage of Discrimination Findings by Issues 
for Fiscal Year for 2007 - 2011" 

Category Fiscal Year 

2007 2008 2009 2010 2011 

Promotion/Non-selection Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Reassignment 

( 1) Denied Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

(2) Directed Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Reasonable Accommodation Frequency: 0 0 0 0 0 

Percent: 0% 0% Oo/rJ 0% Oo/o 

Reinstatement Frequency: 0 0 0 0 0 

Percent: 0% 0% Oo/o 0% 0% 

Termination Frequency: 0 0 0 0 0 

Percent: 0% 0% Oo/rJ 0% 0% 

Terms/Conditions Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Time and Attendance Frequency: 0 0 0 0 0 

Percent: Olk) 0% 0% 0% 091c) 

Training Frequency: 0 0 0 0 0 

Percent: 0% 0% Oo/t-1 0% 0% 

Other Frequency: 0 0 0 0 0 

Percent: 0% Oo/r1 0% 0% 0% 

Title Ill, Section 300(h)(9)(A)(R)-Findings of Discrimination Rendered by Issues 
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Table 8: Frequency and Percentage of Pending Complaint Investigations by Fiscal 
Years 2007 - 2011° 

Category Fiscal Year 

2007 2008 2009 2010 2011 

Total Complaints Pending 

from Previous Fiscal Yearh 64 50 42 42 44 

Complaints pending as of 
September 30th 

Written Notification 0 1 0 0 0 

Investigation 26 11 11 10 24 

Hearing 17 21 31 28 29 

Final Agency Decision 11 9 0 1 2 

Complaint Investigations 

Number Completed 38 44 26 28 19 

Number Not Completed; 9 15 I 0 0 

' Title III, Section 300(b) (10) (A-C)-Comp/aints Pending from Fiscal Yearby Status. 

;Investigations not completed within designated time limits as specified by appropriate statutes. 
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SECURITIES AND EXCHANGE COMMISSION 
WASHINGTON, D.C. 20549 

OFFICE OF' 
EQUAL EMPLOYMENT 

OPPORTUNITY 

Ms. Jacqueline A. Berrien 
Chair 

March 29, 2012 

U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
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Section 203 of Title II of the Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002 (P. L. l 07-174; 116 Stat. 566) requires an annual report regarding the 
Commission's activities to ensure accountability for antidiscrimination and whistleblower laws 
related to employment. Enclosed please find a copy of the report prepared by the staff of the 
Commission. This report complies with the Office of Personnel Management regulations 
published at 5 CFR Part 724. 

Enclosure 

Sincerely, 

~I~ 
Alta G. Rodriguez 
EEO Director 
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U.S. SEC FY 2011 No FEAR Act Annual Report 

This is the United States Securities and Exchange Commission's (SEC) annual No FEAR Act Report 
prepared pursuant to the Notification and Federal Employee Antidiscrimination and Retaliation Act of 
2002, "No FEAR Act." See 107 P.L. 174, Title II section 203 (a). The Office of Personnel 
Management (OPM) regulations governing reporting obligations are published at 5 C.F.R. Subpart C § 
724.302 (2009). The required info1mation is provided below with citations and full text of the 
applicable sections of the OPM regulations. 

§ 724.302 (a)(l) The number of cases in Federal Court pending or resolved in each fiscal year and 
arising under each of the respective provisions of the Feder3.I Antidiscrimination Laws applicable to 
them as defined in§ 724.102 of subpart A of this part in which an employee, fonner Federal employee, 
or applicant alleged a violation(s) of these laws, separating data by the provision(s) oflaw involved. 

Cases in Federal Court Alleging Employment Discrimination 

Status FY06 FY07 FY08 FY09 FY 10 FYll 

Opened 2 I 2 I 2 I 

Pending· 4 4 4 5 3 4 

Closed I I I I 2 2 

Cases in Federal Court Alleging Whistleblower Retaliation 

There were no cases alleging Whistleblower Retaliation pending at any time during the 
period FY 2006-2011. 

§ 724.302 (a)(2Xi) In the aggregate, status or disposition (including settlement). 

Cases in Federal Court Alleging Employment Discrimination 

Disposition FY06 FY07 FY08 FY09 FY 10 FY 11 

Dismissed 0 0 0 0 0 

Summary 
Judgment I I 0 0 1 
Granted to SEC 

Withdrawn 0 0 0 0 0 

Settled 0 0 I 0 I 

Merits Decision 0 0 0 0 0 

Cases in Federal Court Alleging Whistleblower Retaliation 

There were no cases alleglng Whistleblower Retaliation pending at any time during the 
period FY 2006-201 I. 

0 

2 

0 

0 

0 

§ 724.302 (a)(2)(ii) Amount of money required to be reimbursed to the Judgment Fund by the agency 
for payments as defined in § 724 .102 of subpart A of this part. 

No reimbursements were required during the period FY 2006-201 I. 
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§ 724.302 (a)(2)(iii) Amount ofreimbursement to the Fund for attorney's fees where such fees have 
been separately designated. 

No reimbursements were required during the period FY 2006-2011. 

§ 724.302 (a)(3) In connection with cases identified in paragraph (a)(!) of this section, the total 
number of employees in each fiscal year disciplined as defined in § 724. I 02 of subpart A of this part 
and the specific nature, e.g., reprimand, etc., of the disciplinary actions taken, separated by the 
provision(s) of law involved. 

No employees were disciplined during the time period FY 2006-2011 in connection with cases 
identified in paragraph {a}(l) of this section. 

§ 724.302 (a)(4) The final year-end data about discrimination complaints for each fiscal year that was 
posted in accordance with Equal Employment Opportunity Regulations at subpart G of title 29 of the 
Code of Federal Regulations (implementing section 301(c)(l)(B) of the No FEAR Act). 

See Appendix for the final year-end data as posted on the SEC 's public website: www.sec.gov. 

§ 724.302 (a)(5) Whether or not in connection with cases in Federal court, the number of employees in 
each fiscal year disciplined as defmed in § 724.102 of subpart A of this part in accordance with any 
agency policy described in paragraph (a)(6) of this section. The specific nature, e.g.; reprimand, etc., 
of the disciplinary actions taken must be identified. 

No employees were disciplined during the period FY 2006-2011 in accordance with the agency policy 
described in paragraph (a)(6) of this section. (See below.) 

§ 724.302 (a)(6) A detailed description of the agency's policy for taking disciplinary action against 
Federal employees for conduct that is inconsistent with Federal Antidiscrimination Laws and 
Whistleblower Protection Laws or for conduct that constitutes another prohibited personnel practice 
revealed in connection with agency investigations of alleged violations of these laws. 

The SEC implemented its relevant disciplinary policy covering supervisory misconduct in 1990. The 
policy is part of the SEC's Personnel Operating Policies and Procedures Manual (POP PS) issued as 
SECR 6-10 in 1990 and distributed throughout the SEC. The "Table of Penalties Involving Employee 
Misconduct" states: 

1. The decision logic tables on the following pages may be used as a guide for 
selecting appropriate penalties in disciplinary actions involving employee 
misconduct. The tables show the inter-relationships of disciplinary causes and 
actions, but it does not establish procedural causes and actions, nor does it 
automatically set penalties. Depending on the circmnstances, a penalty may be 
more or less severe than those listed in the tables. This guide does not presume to 
cover all possible offenses, however, it does attempt to include most issues that are 
likely to apply in the Commission. Other factors to be weighed are: character, 
gravity. recency and consequences of the offense; combination and character of 
other offenses; mitigating circumstances; length of service; quality of work; 
personal reputation; past contributions and record of cooperation. 

PO PPS SECR 6-10, Attachment 3, Nov 12, 1990, at 25 (footnote omitted). 

The "decision logic tables" in Attachment 3 at 34-35 list "Causes of Action" with "Typical Penalties." 

Offenses Related to Supervisory/Managerial Observance of Employee Rights 

21. Sexual Harassment. 

22. Discrimination based on race, color, sex, religion, national origin, age, marital status, 
political affiliation or [disability) 

First offense: 
Second: 
Third: 

Typical Penalty 
Reprimand to removal 
5 day suspension to removal 
30 day suspension to removal 

2 
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23. Reprisal against employee for providing information to the Office oflnspector General (or 
equivalent), the Office of Special Counsel, to an EEO Investigator, or for testifying in an 
official proceeding. 

24. Reprisal against an employee for exercising a right provided under 5 U.S.C. § 7 l 0 I, et seq. 
(governing Federal labor-management relations). 

25. Violation of an employee's constitutional right to freedom of speech, association, and 
religion_ 

26. Violation of prohibited personnel practices (see attachment 121
). 

First offense: 
Second: 
Third: 

Typical Penalty 
Reprimand to removal 
Removal 
Removal 

§ 724.302 (aX7) An analysis of the information provided in paragraphs (a)(!) through (6) of this 
section in conjunction with data provided to the Equal Employment Opportunity Commission in 
compliance with 29 C.F.R. part 1614 subpart F ... [s]uch analysis must include: -- (i) An examination 
of trends; (ii) Causal analysis; (iii) Practical knowledge gained through experience; and (iv) Any 
actions planned or taken to improve complaint or civil rights programs of the agency with the goal of 
eliminating discrimination and retaliation in the workplace. 

Examination of Trends 

The SEC is a small agency. The average number of employees during the period covered in this report 
(FY 2006-201 l) was below 4,000. Between FY 2006-2011, the average number of administrative 
EEO complaints filed annually was 12.8. In FY 201 I, there were a total of 10 complaints filed, 9 
complainants and l repeat filer. Unsuccessful applicants for employment filed 4 of the IO complaints. 

Causal Analysis 

With an annual average ofonly 12.8 complaints filed, the volume of data does not support meaningful 
conclusions about cause and effect based on the type of employment issues raised or the bases of 
discrimination alleged. Further, in the cases closed during this 6-year period, there were no findings of 
discrimination. 

In the reported time frame (FY 2006-20 l l ), the five discrimination bases alleged most frequently 
were: reprisal (39), race {36), age (35), sex (25), and disability (24). In FY 2011, the five 
discrimination bases alleged most frequently were: age and reprisal (8 each), race and sex (6 each) and 
disability (5). 

In the reported iime frame (FY 2006-20 l l ), the six employment issues raised most frequently were: 
terms and conditions of employment (26), non-sexual harassment (18), assignment of duties and 
reasonable accommodation (13), appointment/hire (12) and promotion/non-selection (l l). In FY 201 l, 
the issues raised in more than one complaint were: terms and conditions of employment and 
appointment/hire ( 4 each), non-sexual harassment and "other" (2 each). 

Processing Data Overview 

The EEOC regulations governing data posted pursuant to Title III of the No FEAR Act limit the case 
disposition data to the following types: dismissals by the agency, withdrawals by complainants and 
findings of discrimination. See ~'W .sec.gov/eeoinfo/nofeardata.htin. 

Agencies are not permitted to post information about decisions on the merits unless discrimination was 
found and similarly may not post information about the number of EEO administrative complaints 

1 Attachment 12 at POPPS 53-54 siummarizes the prohibited personnel practices set forth in the Civil 
Service Reform Act of l 978, with reference to 5 U.S.C. § 2302. 

3 

http://www.sec.gov/eeoinfo/nofeardata.htm


U.S. SEC FY 2011 No FEAR Act Annual Report · 

settled by mutual agreement. See 29 C.F.R. § 1614.701, et seq. (2009). All complaints closed during 
the reported time frame were withdrawn, settled or ended in a fmding of no discrimination. 

During the FY 2006-2011 period, the SEC dismissed 23 complaints and complainants withdrew 5. As 
noted above, there were no findings of discrimination during the period. 

In FY 2011, the average number of days to complete an investigation was 175, down from 199 days in 
FY 2010. One investigation was completed beyond the applicable regulatory time limits. 

At the close of FY 2011, 6 complaints were pending in the administrative process. One complaint was 
pending in investigation, 2 were pending hearing or disposition at the EEOC and 3 were on appeal at 
the EEOC's Office of Federal Operations. 

Analysis of Data, Practical Knowledge Gained Through Experience, and 
Actions Planned to Improve Complaint and Civil Rights Programs 

As noted above, the number of administrative EEO complaints alleging violations of EEO laws or 
related Executive Orders is too small to draw conclusions from trend analysis. 

§ 724.302 (a)(8) For each fiscal year, any adjustments needed or made to the budget of the agency to 
comply with its Judgment Fund reimbursement obligation(s) incurred under § 724.103 of this part. 

No adjustments were made to the SEC's budget to comply with the requirements under §201. 

§ 724.302 (a)(9) The agency's written plan developed under§ 724.203(a) of subpart B of this part to 
train all of its employees (including supervisors and managers) about the rights and remedies available 
under the Antidiscrimination Laws and Whistleblower Protection Laws applicable lo them. 

SEC's No FEAR Act Training Plan 

The Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 ("No FEAR 
Act"), Pub. L. 107-174, mandates that all federal employees be fully informed of their right to be free 
from employment discrimination and retaliation. In furtherance of that goal, Title II of the No FEAR 
Act obligates each federal agency to develop training plans to ensure that all employees are aware of 
their rights and remedies and how to exercise them. OPM regulations 5 C.F.R. § 724.302(a)(9) include 
a reporting element requiring agencies to include No FEAR Act training plans in the annual No FEAR 
Act Report. This training plan represents best practices and the current technological capabilities of the 
SEC. The specific provisions of this plan may be updated and improved. Any substantial changes will 
be included in the SEC's Annual No FEAR Act Report for FY 2013. Plans to enter into contracts to 
provide training are contingent upon funding. 

Training for New Employees - FY 2011 

In FY 2011, new SEC employees who attended orientation classes at the SEC' s Headquarters were 
instructed to read the No FEAR Act notice and verify compliance in writing within the first 30 days 
after entry on duty. New employees in other locations received the same instructions via emails from 
administrative officials designated by the SEC's Office of Human Resources as contacts responsible 
for processing new employees. In addition, the SEC intranet homepage has a prominent link to the 
page called "Welcome New Employees." That page has a highlighted link at the top directing 
employees to a page with instructions for meeting mandatory requirements to read the No FEAR Act 
notice: 

"No FEAR" Act Notice - Required Reading for New Employees 

Within the first month of starting employment at the SEC, all employees are required to read 
the "No FEAR Act Notice." It explains important rights and remedies under the federal Equal 
Employment Opportunity (EEO) Laws and the Whistleblower Protection Act. They must 
confurn that they have complied with this requirement by following the instructions below the 
link to the No FEAR Act Notice. 

4 
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The SEC planned to subscribe to a •oommercial online No FEAR Act Training course in FY 20 l 0, but 
did not have sufficient funding. Therefore, the SEC continued to. require new employees to read the 
No FEAR Act notice to be informed of their rights and remedies under EEO and Whistleblower 
Protection laws. When the Bi-Annual Employee Training described below becomes available, new 
employees will be directed to take th.at training. 

Bi-Annual Employee Training - f'Y 2012 

The SEC acquired a centralized Leaming Management System (LMS) to deliver training, track 
employee compliance and issue automated notices to employees required to take mandatory training 
induding, but not limited to, No FEAR Act Training. The LMS will be linked to the Federal Personnel 
and Payroll System. The SEC anticipates h.aving it available for all employees to use during the third 
quarter ofFY 2012. An online No FEAR Act Training module was acquired in FY 2011, to be 
modified for SEC use by the SEC's Offices of Equal Employment Opportunity and the Inspector 
General. 

Beginning in April 2012, the SEC plans to train all employees on board as of March 31, 2012. 

Training in Subsequent Years 

The LMS will generate notices ofrequired No FEAR Act Training to employees to ensure that every 
employee will take No FEAR Act Training with.in two years of the date the employee last took No 
FEAR Act Training. 

This training plan represents best practices, available funding levels and technological capabilities of 
the SEC as of March 2012. The specific provisions of this plan may be updated as circwnstances 
change. Any substantial changes will be included in the SEC's Annual No FEAR Act Report for FY 
2013. 

§ 724.302 (9)( c) Agencies must provide copies of each report to the following: 

(I) Speaker of the U.S. House of Representatives; 

(2) President Pro Tempore of the U.S. Senate; 

(3) Committee on Govermnental Affairs, U.S. Senate; 

(4) Committee on Govermnent Reform, U.S. House of Representatives; 

(5) Each Committee of Congress with jurisdiction relating to the agency; 

(6) Chair, Equal Employment Opportunity Commission; 

(7) Attorney General; and 

(8) Director, U.S. Office of Personnel Management. 

The officials receiving the FY 2011 report are identified on the following page. 

5 
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§ 724.302 (9)(c)(l) Speaker of the U.S. House of Representatives: 

The Honorable John Boehner, Speaker of the House 
U.S. House of Representatives, 
H-232, Capitol Building 
Washington, DC 20515 

§ 724.302 (9)(c)(2) President Pro Tempore of the U.S. Senate: 

The Honorable Sen_ Daniel K. Inouye, 
President Pro T empore 
United States Senate 
S-126, Capitol Building 
Washington, DC 205 lO 

§ 724.302 (9)(c)(3) Committee on Homeland Security and Governmental Affairs, U.S. Senate: 

The Bonorable Joseph Lieberman, Chairman 
Committee on Homeland Security and Governmental Affairs 
United States Senate 
340 Dirksen Senate Office Building 
Washington, DC 20510 

The Honorable Susan Collins, Ranking Member 
Committee on Homeland Security and Governmental Affairs 
United States Senate 
344 Dirksen Senate Office Building 
Washington, DC 205 lO 

§ 724.302 (9)(c)(4) Committee on Government Reform, U.S. House of Representatives: 

The Honorable Darrell Issa, Chairman 
Committee on Oversight and Government Reform 
U.S. House of Representatives 
2157 Rayburn House Office Building 
Washington, DC 20515 

The Honorable Elijah Cummings, Ranking Member 
Committee on Oversight and Government Reform 
U.S. House of Representatives 
2471 Rayburn House Office Building 
Washington, DC 20515 

§ 724.302 (9)(c)(5) Committees of Congress with jurisdiction relating to the SEC: 

The Honorable Spencer Bachus, Chairman 
Committee on Financial Services 
U.S. House of Representatives 
2129 Rayburn House Office Building 
Washington, DC 20515 

The Honorable Barney Frank, Ranking Member 
Committee on Financial Services 
U.S. House of Representatives 
B301 C Rayburn House Office Building 
Washington, DC 20515 
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The Honorable Tim Johnson, Chairman 
Committee on Banking, Housing, and Urban Affairs 
United States Senate 
534 Dirsken Senate Office• Building 
Washington, DC 20510 

The Honorable Richard Shelby, Ranking Member 
Committee on Banking, Housing, and Urban Affairs 
United States Senate 
534 Dirsken Senate Office Building 
Washington, DC 20510 

§ 724.302 (9)(c)(6) Chair., Equal Employment Opportunity Commission: 

Jacqueline A. Berrien, Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

§ 724.302 (9)(c)(7) United States Attorney General: 

Eric H. Holder, Jr., Attorney General 
U.S. Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, DC 20530-0001 

§ 724.302 (9)(c)(c)(8) Director, U.S. Office of Personnel Management: 

The Honorable John Berry, Director 
U.S. Office of Personnel Management 
1900 E Street NW 
Washington, DC 20415 
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r Equal Employment Opportunity Dat a 
Posted 

Pursuant to the No Fear Act: 

U.S. Securities and Exchange 
Commission 

For 4th Quarter 2011 for period ending September 30, 2011 

j Comparative Data 

\ Complaint Activity Previous Fiscal Year Data 
10/1/10-09/30/11 

2006 2007 2008 2009 2010 

r 
· Number of Complaints Filed 13 II 11 15 17 10 

Number of Complainants 13 9 10 14 16 9 
-----·-·· 

Repeat Filers I 2 1 1 1 I 

i Comparative Data 
~: ] 

Complaints by Basis 
ill Previous Fiscal Year Data 

-· 
, ' Note: Complaints ca11 be filed 10/1/10-

alkging muUiple bases.The sum of 2006 2007 2008 2009 2010 
09/30/11 

the bases may not equal total 
i complaints filed. 

Race 5 10 4 3 8 6 

Color 0 2 I l 3 1 
l----

i 
Religion 0 0 2 1 3 2 

··--·-

Reprisal 6 4 5 9 7 8 
b-.---· 
l Sex 3 4 3 5 4 6 
::., __ '"~-~-----~.---- ' 
, National Origin 20 0 2 0 2 1 
L---~--- ... ---·----------~--· ·.' 
' Equal Pay Act l I 0 2 0 0 
--- - - - -- 0---- ---- - ----~·-·~-'-~--



Age 6 6 2 6 7 8 

Disability 3 3 7 5 5 

Non-EEO 0 2 0 

· Comparative Data 
Complaints by Issue 

Previous Fiscal Year Data 

Note: Complaints can be filed 10/1/10-
alleging multiple bases. The sum of 

2006 2007 2008 2009 2010 
09/30/11 

the bases may not equal total 
complaints filed. 

Appointment/Hire 0 0 4 3 4 

Assignment of Duties 5 0 3 3 

Awards 0 0 2 0 

Conversion to Full-time 0 0 .0 0 0 0 

Disciplinary Action 

Duty Hours 0 0 0 0 0 

Evaluation Appraisal l 0 2 4 0 

Examinationffest 0 0 0 0 0 0 

Harassment 



Pay (Including Overtime) 3 2 0 2 0 0 

Promotion/Non-Selection 3 2 2 2 

Reassignment 

Reasonable Accommodation 0 3 5 3 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 

Termination 0 0 2 2 

Terms/Conditions of Employment 6 2 9 4 4 

Time and Attendance 0 3 4 0 

Training 0 0 0 0 

Other 0 2 2 2 

Comparative Data 

Processing Time Previous Fiscal Year Data 
1011/10-

2006 2007 2008 2009 2010 
09/30/11 

Complaints (lending during fiscal year 

Average number of days in 176 124 191 194 199. l 175.00 
investigation 

Average number of days in 
71 83 80 58 132.44 205.57 

final action 

Complaint pending during fiscal year where hearing was requested 

Average number of days in 178 197 191 194 210.44 0 
investigation 

Average number of days in 13 30 59 58 15.00 0 
final action 

Complaint pending during fiscal year where hearing was not requested 



Average number of days in 
176 243 170 187 193.15 175.00 

investigation ________ , 
Average number of days in 

86 99 42 NA 166.00 205.57 
final action 

Comparative Data 

Complaints Dismissed by 
Previous Fiscal Year Data 

! Agency 1011110-

' 2006 2007 2008 2009 2010 
09130111 

Total Complaints Dismissed by 
4 4 I 3 7 4 Agency 

Average days pending prior to 
77 95 21 120 158 41 dismissal 

Complaints Withdrawn by Complainants 

Total Complaints Withdrawn by 
I I 0 0 I 2 Complainants 

Comparative Data 

Total Final Agency Previous Fiscal Year Data 
1011110-Actions Finding 
09130111 

Discrimination 2006 2007 2008 2009 2010 

·~ -----i Total Number Findings 0 0 0 0 0 0 

Without Hearing 0 0 0 0 0 0 0 0 0 0 0 0 
i-· 

With Hearing 0 0 0 0 0 0 0 0 0 0 0 0 

Comparative Data 

' Pending Complaints Filed in 
Previous Fiscal Year Data i Previous Fiscal Years by Status 1011110-

! 2006 2007 2008 2009 2010 
09130111 

;......_,.,_, 

Total complaints from previous 
17 15 5 12 14 13 Fiscal Years 

-· 
· ' Total Complainants NA 14 5 II 13 11 r--
· Number complaints pending 
--·-- ------- ------ -~-----~~------~--------------------~-~-



Investigation 

l 
3 0 8 10 0 I 

ROI issued, pending 
0 0 0 0 0 0 

Complainant's action 

Hearing 9 I 3 4 4 2 

Final Agency Aclion 3 0 1 0 1 0 

Appeal with EEOC Office of 
3 4 2 0 2 3 I Federal Operations 

---- _,. -· 

T 
-· ·-

'M"~ 
Comparative Data 

Complaint Investigations Previous Fiscal Year Data 

2006 2007 2008 2009 2010 
09130/ll 

-
Pending Complaints Where 
Investigations Exceed Required 1 l 1 1 0 2 
Time Frames 
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PERSONNEL AND 
READIN~SS 

UNDER SECRETARY OF DEFENSE 
4000 DEFENSE PENTAGON 

WASHINGTON, D.C. 20301-4000 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Chairwoman Berrien: 

Enclosed please find a compilation of Fiscal Year 2012 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

If you have any questiom. about this submission or require more information, please 
contact Mr. James Love at 703-571-9331 or atjames.love@osd.mil. 

Enclosure: 
As stated 

Sincerely, 

Clarence A. Johnson 
Director 
Office of Diversity Management and 

Equal Opportunity 

I'. ''. ,-, - , , 

<.I ·( ' '' I 

.- 1·-; '.,/·_-, 
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Department of Defense 

Office of Diven;ity Management and Equal Opportunity 

4000 ])efense Pentagon, Room 5D641 

\Vashington, DC 20301-4000 

Fiscal Year 2011 

Report to Congress 

Notification and :Federal Employee Antidiscrimination and 

Retaliation Ac:t of 2002 (No FEAR Act), P.L. 107-174 



INDEX OF DoD COMPONENT FYll NO FEAR REPORTS 

Component: 

• Army & Air Force Exchange Service (AAFES) 
• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DF AS) 
• Defense Human Resources Activity (DHRA) 
• Dt::fense Intelligence Agency (DIA) 
• Dt::fense Information Systems Agency (DISA) 
• Defense Logistics Ag1!ncy (DLA) 
• De:fense Media Activity (DMA) 
• Department of Defense Education Activity (DoDEA) 
• Department of Defense Inspector General (DoDIG) 
• Defense Security Service (DSS) 
• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
• Missile Defense Agency (MDA) 
• National Geospatial-Intelligence Agency (NGA) 
• National Security Agency (NSA) 
• TRJCARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services Lniversity of the Health Sciences (USUHS) 
• Washington Headqua1ters Services (WHS) 

DIrobin
Highlight
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DEPARTMENT OF DEFENSE 
WASHINGTON HEADQUARTERS SERVICES 

I 155 OEFii:NSE ?EN""'i' AGON 
WASHtNGTON. DC 20301·1155 

MAR 2 0 2012 

MEMORANDUM FOR DEPUTY UNDER SECRET ARY OF DEFENSE (PLANS), OFFICE 
OF DIVERSITY MANAGEMENT AND EQUAL OPPORTUNITY 

SUBJECT: Fiscal Year 2011 Annual Report Required by the Notification and Federal Employee 
Anti-<iiscrimination and Retaliation Act of 2002 (No FEAR Act) for Washington 
Headquarters Services (WHS) 

Pursuant to Section 203 of the No FEAR Act, attached is a copy of the required data and 
analysis for the following organizations that receive support from WHS: 

Office of the Secretary of Defense 
Joint Staff 
Defense Legal Services Agency 
Defense Security Cooperation Agency 
Pentagon Force Protection Agency 
Defense Prisoner of War/Missing Personnel Office 
Defense Technology Security Administration 
DoD Test Resources Management Center 
Office of Economic Adjustment 
U.S. Court of Appeals for the Armed Forces 
Washington Headquarters Services 

As requested, an electronic copy of the attached report has been provided to Mr. Clarence 
Jolmson at cla.rence. johnson@osd.mil. If you have any questions concerning this report, please 
contact Ms. Beatrice Pacheco, Director, WHS Equal Employment Opportunity Programs Office 
at (571) 372- 0846 or beatrice.pacheco@whs.mil. 

Attachment: 
As stated 
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NOTIFICATION ANO rEDERAL EMPLOYEE ANTIDISCRIMINATION AND RETALIATION (No FEAR) ACT OF 2002 
Washinglon Headquarters Services (WHS) and Serviced Components 

INTRODUCTION 

The Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 
(commonly known as the "No FEAR Act"), Public Law 107-174, was enacted on May 15, 2002. 
It was the intent of Congress to increase accountability regarding violations of antidiscrimination 
and whistleblower protection laws. The No FEAR Act directed Federal agencies to post 
quarterly equal employment opportunity (EEO) complaint data on their public websites, 
reimburse the Judgment Fw1d, and submit annual reports to Congress. 

In accordance with Section 203 of the No FEAR Act, this Annual Report to Congress 
includes data and analysis in the following categories: 

> Number of employees disciplined for discrimination, retaliation and harassment, and 
agency policy regarding disciplinary actions for such violations; 

> Amount of money reimbursed to the judgment fund, and adjustments needed to comply 
with reimbursement requirements; 

> Final year-end statistical data posted; and 

> Examination of trends, causal analysis, experiential knowledge, and actions (taken or 
planned) to improve complaint or civil rights programs. 

NOTE: Th• Washington Headquartero Services (WHS)/Equal Employmtnt Oppoflunicy Programs (EEOP) Office 
prep11red this rtporf. Tbt rtport docs not ootttaln data for components \VHS prel<iously str\•t:d and resptcdve 
componeucs rtport their EEO eomplaint data. Should questions or ooncerns arise, please contact EEO!' at 571-372-083%. 
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NOTIFl(;Al'ION ANO FEDERAL EMPLOYEE AN'flDISCRIMINATION ,,_ND RETALIATION (NO FEAR) A(:'r 01' 2002 
Washington Headquarters Scrvi~es (WllS) and Serviced Components 

EXECUTIVE SUMMARY 

Washington Headquarters Services {WHS) was established as a Department of Defense 
(DoD} Field Activity on October I, 1977, as part ofa DoD headquarters streamlining initiative. 
WHS personnel contribute to the mission of our Defense customers by managing DoD-wide 
programs and operations for the Pentagon Reservation and DoD-leased facilities in the National 
Capital Region. WliS is organizationally aligned under the Director of Administration and 
Management for the Office of the Secretary of Defense (OSD}. 

The WHS/Equal Employment Opportunity Programs (EEOP) Director is authorized to 
employ a team of seventeen (including the Director) personnel to carry out its mission: one (I) 
Deputy Director, Complaints Manger; one (I) Deputy Director, Affinnative Employment 
Programs {AEP); (5) EEO Specialists; one (I) Militaiy Equal Opportunity Staff Advisor; one (I) 
Administrative Officer; and seven (7) contractors. 

In fiscal year {FY) 2011, WHS supported a total workforce of6,154 civilian personnel 
within OSD, Joint Staff, Defense Agencies, and DoD Field Activities serviced by WHS1• The 
specific org1111izations that are included in the scope of this report may be found in the serviced 
component chart at Appendix A. 

The following data highlights No FEAR Act averages per year for the timeframe FY06 to 
FYIJ: 

;.. 45 fonnal complaints on hand at the beginning of FY and 37 new formal complaints 
filed 

> I complaint from previous years pending investigation 
> 15 complaints from previous years pending a hearing before the EEOC 
,. 6 complaints from previous years pending a final agency decision 

The following cites notable metrics from FY I 0 to FY 11, respectively: 

,. 33 percent increase in number of complaints filed - 40 to 53 
> 133 percent increase in basis of color - 3 to 7 
;.. 47 percent increase in basis of sex - 15 to 22 
J> 19 percent increase in basis of race - 21 to 25 
)> SO percent decrease in basis of national origin - 4 to 2 
> 44 percent decrease in basis of disability - 9 to 5 
;.. 36 percent decrease in basis of age - 14 to 9 
> IS percent decrease in investigation processing time - 314 to 266 
,. 20 percent decrease in investigation processing time when Hearing Requested - 349 to 278 
> 43 percent decrease in processing time for agency final actions - I 61 to 91 

I Coml"'n•nls included in this r<port include: omce oflh• Secretary of Def= (OSD); Joint Staff: DoD Test Resource< 
Monagement Center (DlRMC); lkfonsc Legal Services Agency (DLSA); Dcfonsc Security Cooperation Agency (DSCA); 
Ofllce of Economic Adjusone•n (OEA); Pen1ogon Fom: Protccrion Agency (PFP A); U.S. Court of A1lpeals for rho Amied forces 
(USC A AF); DefeMe Prisoner of War/Missing Pcrso1u1el Office (DPMO); Def¢nse Technology Security Adminisrration (OTSA); 
OoD Count<rinlcllig<ncc Field Activity, and Woshinglon Headquortcrs Scrviocs (\VHS). 
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NOTIFICATION AND FED ERAL EMPLOYE£ MmDISC RIMlNATlON AND R ETALIATION (NO FEAR) ACT OF 2002 
Washington Headquarters Services (\VHS) and Serviced Components 

FORMAL EEO COMPLAINT DATA 

Washington Headquarters Se1vices timely posted, and prominently displayed, a link to 
the No FEAR Act data on its main website ( www.whs.mil ) not later than thirty (30) days after 
the end of each quarter (from FY06 to FYI I) . Final year-end data for FY 11, is found at 
Appendix B. 

Complaint Processing 

Fifty-three individuals filed fifty-three complaints during FYI I. The number of 
complaints filed from FY I 0 to FY 11 increased by 33 percent. The total number of cases on hand 
at the beginning of the fiscal year ( ca1ried over from the previous years) increased by 15 percent 
compared to FYIO. 

From FY06 to FY 11 , the average number of formal complaints handled were 82 ranging 
from 58 in FY06 to 114 in FYI I (see Table I below). Complaints pending at the beginning of 
the fiscal year averaged 45, ranging from 30 in FY06 to 61 in FYI 1. The number of new 
complaints filed averaged 37 cases, ranging from 28 in FY06 & FY07 to 53 in FY 11. 

j 

i 
\) 

Table 1: Total Complaints Handled 

• Complainls Filed Outing Fis<ol Year 

l~O ~---

so 

60 

~o 
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NOTJJ'lCATION ANO rcDERAL EMPLOYEE ANTIDISCRIMINATION AND RF.TAUATION (No FE/\R) /\CT OF 2002 
Washington Headquarters Services (W HS) and Serviced Components 

Investigations 

From FY06 to FYI I, on average, one formal complaint (from previous years) was 
pending an investigation at the end of the t1scal year. 

'•"able 2: Nun>her of Investigations .Pentli11g 
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Investigation processing timefuime ranged from 182 days in FY09 to 314 days in FYIO (see 
Table 3 below}. In FY 11, complaints processing time improved by I 5 percent as compared te> 
FYIO, from 314 days to 266 days. 
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NOTIFICATION AND fEDEl~AL EMPLOVF,E ANTIDISCRIMINATION AND RETALIATION (NO FEAR) ACT OF 2002 
Washington Headquarters Services (\VHS) anct Serviced Components 

Hearings 

From FY06 to FY 11, there was an average of 15 fonnal complaints from previous years 
pending a hearing before the Equal Employment Opportunity Commission (EEOC). The number of 
complaints pending hearings ranged from 7 in FY08 to 29 in FY 11. (See chart 4 below). There was 
15 percent increase in complaints pending a hearing from FY I 0 to FYI I (21 to 29, respectively). 

Table ..a: Nutnbea· or Pending He1~ripgs 
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The average processing timeframe for cases when hearing was requested ranged from 
177 in FY09 days to 349 days in FYI 0. TI1e processing time for cases when hearing was 
requested decreased 20 percent from FYIO (349) to FY 11 (278}. 
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NOTIFICATION AND FEDERAL EMPLOYEE AtfflDISCRIMINATION AND RETALIATIO>l (NO FEAR) ACT Of 2002 
Washington Headquarters Services (WHS) and Serviced Components 

Final Agency Actions 

From FY06 to FYl 1, there was an average of 6 complaints pending final agency action. 
The number of oomplaints pending final agency actions ranged from 3 in FY06 to 8 in FY 11. 
See Table 6 below. 

Tnble G: Nutnbcr .-.CP4!-pding Fin;1) Age1t.c,· Actlons 
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The processing time for cases pending a final agency action decreased 43 percent from 
FYlO (161) to FYl I (91). 
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NOTlflCATION AND FEDERAL EMPLOYE~ ANTIDISCRIMINATION AND RETALIATION (NO FEAR) ACT Of 2002 
Washington Headquarters Services (WllS) and Serviced Components 

Bases 

FY06 to FYI I, complainants identified an average of61 total bases each year for top five 
bases. The total nwnber of alleged bases ranged between 49 in FY07 to 80 in FYI I. Historically, 
the most common bases alleged were: I} "race" 20 times per year; 2) "sex" 14 times per year; and 
3) "reprisal" 13 times per year. See Tables 8 and 9 below. 
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The following lists the top three alleged bases in FY 11 according to numerical ranking: 
> 
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NOTIFICATION ANO l'EDERAL EMPLOYEE ANTJDJSCRIMINATION ANLl RF.TAUATIO>I (NO FEAR) /\CT Of' 2002 
Wushinglon Headquarters Services (WHS) and Serviced Components 

The following lists the top three alleged bases in FYI I experiencing the highest 
percentage change compared to FY I 0: 

I. Color - from 3 to 7 
2. Sex - from 15 to 22 
3. Race - from 21 to 25 

( 13 3 percent increase) 
( 4 7 percent increase) 
( 19 percent increase) 

~J'able 16: Bases with tl'le Gre~ttest Pe1·ce1i.tnge Qlffca-cnet; 
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Final Agency Decision (FAD) Closures 

On average, WHS processed 13 FADs without an EEOC Administrative Judge (AJ) 
decision between FY06 and FYI I, ranging from 3 in FY09 to 16 in FYI I. There were 22 FAD 
closures in FY 11; 16 without hearings and 6 with hearings before an AJ. WHS had a year! y 
average of7 FAD closures with an AJ decision. 

Findings of Discrin1ination 

There were no findings of dis.crimination from FY06 throogh FY! I. From FY06 to 
FY l l, there were 115 FAD closures issued within WHS' serviced components; 76 were made 
without an AJ decision, and 39 were made wi.th an AJ decision. 
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NOTIFICATION AND FEDERAL EMPLOYEE ANTI DISCRIMINATION AND RETALl/\'l'ION (NO FEAR) AcroF 2002 
Washington Headquarters Services (WHS) and Serviced Components 

DISCIPLINE 

This section pertains to the number of employees disciplined for discrimination, 
retaliation, harassment, or any other infraction oflaw cited in Title H, Section 203(a)(4) of the 
No FEAR Act. There were no disciplinary actions taken in FY 11 because there were no findings 
of discrimination. 

Washington Headquarters Services, Administrative Instruction No. 8, Disciplinary and 
Adverse Actions, outlines the agency's policy on this subject (see Appendix C). This policy was 
revised in May 2008, to include violations to No FEAR Act-related statutes in the Table of 
Offenses and Penalties. WHS' policy requires consideration of the: 

;. Employee's obligation to be aware of pertinent rules or regulations; 

l> Significance or frequency of violations; and 

l> Degree of adverse effect on production, morale, maintenance of discipline, external 
relationships, or reputation of the agency. 

In addition, 

;. There may be no discrimination against an employee for political beliefs (except as 
required by law under Federal Persoru1el Manual 733), marital status, physical disability, 
sex, race, religion, color, national origin, or age. 

JUDGMENT FUND 

The Department of the Treasury, Financial Management Service (FMS), manages the 
Judgment Fund, which is available for court judgments and Justice Department compromise 
settlements of actual or imminent lawsuits against the Government. The No FEAR Act requires 
federal agencies to reimburse the Judgment Fund for personnel discrimination payments made in 
accordance with 28 United States Code §2414, 2517, 2672, or 2677. 

An agency is considered non-compliant if it fails to reimburse or make timely 
arrangements for reimbursement. As required by S Code of Federal Regulations §724.105, the 
PMS posts an annual non-compliance report on its website ( www .fms.treas.gov/judgefund/). 

For FY 11, there were no court judgments against WHS or instances where contingent 
liability was documented for pending EEO litigation in which the Department of Justice 
determined that the outcome for loss was probable and estimable. WHS had no cases that 
required monetary reimbursement to the Judgment Fund during the reporting period. 
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N OTIFICATION AND FEDERAL EMPL()Yc1' AN"flDISCR IMJNATJON AND RETALIATION (NO l'f:AR) ACT OF 2002 

Washington Headqu art~-rs Services (WHS) and Serviced Componenls 

TRAINING 

Training requirements were first anticipated after a February 2005 Office of Personnel 
Management (OPM) Proposed Rule. At that time, WHS EEOP developed training materials that 
were compliant with the Act's requirements. Specifically, the course addressed 
antidiscrimination and whistleblower protection laws, agency policies, and definitions of 
prohibited conduct (particularly, discrimination, reprisal and whistleblower protections). It also 
covered proactive measures to achieve a diverse workforce, improve conununication, and 
manage conflict. Lastly, the course provided rights, responsibilities, and contact infonnation for 
both infonnal and formal avenues of redress available to all personnel. 

The official WHS No FEAR Act Training was launched July 11, 2007; it was highly 
successful. The final training module tested knowledge and application of course material by 
randomly pulling from a question bank. Personnel were required to answer eight (8) of ten (I OJ 
questions correctly to pass and receive credit for the course. This electronic delivery system 
secured agency accountability for meeting educational goals and tracking. 

The WHS No FEAR Act Training is mandatory for civilian personnel (including Senior 
Executives) and military persoMel (supervising civilians) assigned to WHS and serviced 
components. WHS currently services 6, 154 civilian employees. Our detailed tracking reports 
annotate the number of personnel trained within each serviced component, and we provide the 
training to new employees during our bi-weekly new civilian employee orientation program. 
This program ensures new employees will complete the 'No FEAR Act' training within the 
required 90-day timeframe. 

To ensure quality control, WHS developed a voluntary on line survey tool , the WHS 
Interactive Customer Evaluation {ICE). This tool has been available to all personnel since 
deployment of the system in FY07. 

Outing FY I 0, WHS updated the No FEAR Act Training program; the updates were 
implemented in FYI I. This updated training is available on the WHS Leaming Management 
System (https://lms.whs.mil) a web-based system that tracks organizational and personal learning 
needs and requests. Completion of the training will be recorded in an employee's learning 
history and may be verified by reports generated from the system. 
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AJ 
DoD 
EEO 
EEOP 
FAD 
FY 
No FEAR Act 
OPM 
OSD 
\VHS 

Washington Headquarters Services (WHS) and Serviced Components 

ACRONYMS AND ABBREVIATIONS 

Administrative Judge 
Depattmenl of Defense 
Equal Employment Opportunity 
Equal Employment Opporrunity Programs 
Final Agency Decision 
Fiscal Year 
Nolification and Federal Employee Antidiscrimination and Re1alia1ion Acl of2002 
Office of Personnel Managemen1 
Office of lhe Secrelary of Defense 
Washing1on Headquarter.; Services 
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March 29, 2012 

Enclosed is the Social Security Administration's (SSA) Notification and Federal Employee 
Antidiscrimination and Retaliation (No FEAR) Act Report for fiscal year (FY) 2011 . Congress 
intended the No FEAR Act to reduce the incidence of workplace discrimination within the Federal 
Government by making agencies and departments more accountable. SSA' s mission is to deliver 
Social Security services that meet the changing needs of the public. Our service principles include 
adherence to the law and cultural sensitivity. To maximize our effectiveness, we seek to achieve 
an exemplary Equal Employment Opportunity (EEO) program. 

The No FEAR Act requires agencies to prepare an annual report describing: (1) their efforts to 
improve compliance with the employment discrimination and whistleblower protection laws; and 
(2) the status of complaints brought against the agency under these laws. The No FEAR Act 
Annual Report must include specific information on each agency's EEO complaints activity 
(including Federal district court cases) and resulting disciplinary actions, Judgment Fund 
reimbursements, and an analysis of trends, causation, and practical knowledge gained through 
experience. 

The No FEAR Act requires agencies to submit their reports to the Speaker of the House of 
Representatives, the President pro tempore of the Senate, the Senate Committee on Governmental 
Affairs, the House Committee on Government Reform, each committee of Congress with 
jurisdiction relating to the submitting agency, the Equal Employment Opportunity Commission, 
and the Attorney General. Therefore, we are providing our FY 2011 No FEAR Act Report to the 
following members of the l 12th United States Congress: 

The Honorable Joseph R. Biden 
President of the Senate 

The Honorable Daniel Inouye 
President Pro Tempore, U.S. Senate 

The Honorable John Boehner 
Speaker of the House of Representatives 

The Honorable Max Baucus 
Chairman, Senate Committee on Finance 

The Honorable Orrin Hatch 
Ranking Member, Senate Committee on Finance 

The Honorable Debbie Stabenow 
Chairman, Subcommittee on Social Security, Pensions, and Family Policy 
Senate Committee on Finance 

SOCIAL SECURITY ADMJNISTRATION BALTIMORE, MD 21235-0001 



-.. .. Social Security Administration 
FY 2011 No FEAR Act Report 

The Honorable Tom Coburn 
Ranking Member, Subcommittee on Social Secwity, Pension, and Family Policy 
Senate Committee on Finance 

The Honorable Joseph I. Lieberman 
Chairman, Senate Committee on Homeland Secwity and Governmental Affairs 

The Honorable Susan M. Collins 
Ranking Member, Senate Committee on Homeland Secwity and Governmental Affairs 

The Honorable Tom Harkin 
Chairman, Subcommittee on Labor, Health and Human Services, Education, and Related 
Agencies, Senate Committee on Appropriations 

The Honorable Richard Shelby 
Ranking Member, Subcommittee on Labor, Health and Human Services, Education, and 
Related Agencies, Senate Committee on Appropriations 

The Honorable Patrick J . Leahy 
Chairman, Senate Committee on the Judiciary 

The Honorable Charles E. Grassley 
Ranking Member, Senate Committee on the Judiciary 

The Honorable Kent Conrad 
Chairman, Senate Committee on the Budget 

The Honorable Jeff Sessions 
Ranking Member, Senate Committee on the Budget 

The Honorable Herb Kohl 
Chairman, Senate Special Committee on Aging 

The Honorable Bob Corker 
Ranking Member, Senate Special Committee on Aging 

The Honorable Tom Harkin 
Chairman, Senate Committee on Health, Education, Labor and Pensions 

The Honorable Michael B. Enzi 
Ranking Member, Senate Committee on Health, Education, Labor and Pensions 

The Honorable Sam Johnson 
Chairman, Subcommittee on Social Secwity 
House Committee on Ways and Means 

The Honorable Xavier Becerra 
Ranking Member, Subcommittee on Social Secwity 
House Committee on Ways and Means 
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" .. Social Security Administration 
FY 2011 No FEAR Act Report 

The Honorable Darrell Issa 
Chairman, House Committee on Oversight and Government Reform 

The Honorable Elijah Cummings 
Ranking Member, House Committee on Oversight and Government Reform 

The Honorable Dennis Rehberg 
Chairman, Subcommittee on Labor, Health and Human Services, Education, and Related 
Agencies, House Committee on Appropriations 

The Honorable Rosa DeLauro 
Ranking Member, Subcommittee on Labor, Health and Human Services, Education, and 
Related Agencies, House Committee on Appropriations 

The Honorable Lamar Smith 
Chairman, House Committee on the Judiciary 

The Honorable John Conyers, Jr. 
Ranking Member, House Committee on the Judiciary 

The Honorable Paul Ryan 
Chairman, House Committee on the Budget 

The Honorable Chris Van Hollen, Jr. 
Ranking Member, House Committee on the Budget 

Also pursuant to the No FEAR Act requirements, we are providing our Fiscal Year 2011 No FEAR 
Act Report to the following members of the Executive Branch: 

V The Honorable Jacqueline A. Berrien 
Chair, U.S. Equal Employment Opportunity Commission 

The Honorable Eric H. Holder 
Attorney General, U.S. Department of Justice 

The Honorable John Berry 
Director, U.S. Office of Personnel Management 

Respectfully submitted, 

i!J!tujrJMd 
Alan S. Frank 
Acting Associate Commissioner 
for Civil Rights and Equal Opportunity 

Enclosure 
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REPORT CONTENTS 

Section I: Summary of District Court Cases (FY 2011) 

Section II: Analysis of Discrimination Complaints 

A. Examination of Trends and Causal Analysis 
B. Practical Knowledge Gained through Experience 
C. Actions Planned to Improve Agency Complaint or 

Civil Rights Program 

Attachment A: Equal Employment Opportunity Complaint Data 
(FY 2006 - FY 2011) 

Attachment B: SSA's No FEAR Act Notice Posted on the Agency's 
Internet Webpage 
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Social Security Administration (SSA) 
No FEAR Act Report 
Fiscal Year (FY) 2011 

The No FEAR Act requires each agency to subrrut to Congress, the Equal Employment Opportunity 
Commission (EEOC), the Attorney General, and the Office of Personnel Management (OPM) an 
annual report describing: (1) each agency's efforts to improve compliance with the employment 
discrirrunation and whistleblower protection laws; and (2) the status of complaints brought against the 
agency under these laws. The reporting requirements are in section 203 of the No FEAR Act; each 
italicized paragraph below reflects a specific paragraph in section 203 to which our agency must 
respond. 

Section I. Summary of District Court Cases (FY 2011) 

The data below show all cases and payments to the Judgment Fund in FY 2011, regardless of the case 
filing date. Since complainants file under multiple statutes, the numbers will not total. Also, the total 
number of cases settled, pending, and adjudicated will not equal the total number filed because of 
cases filed before FY 2011. 

I . The number of cases arising under each of the respective provisions of law covered by 
paragraphs (I) and (2) of section 201(a) of the No FEAR Act, in which discrimination on the 
part of the agency was alleged: 

);;>- Total pending cases at close of FY 2011: 29 
);;>- The 29 cases alleged violations of the following laws: 

• Title VII of the Civil Rights Act: 24 cases 
• Age Discrirrunation in Employment Act (ADEA): 7 cases 
• Rehabilitation Act (disability): 6 cases 

);;>- Of the 29 pending cases at the close of FY 2011, 15 were new cases. 
);;>- The 15 new cases alleged violations of the following Jaws: 

• Title VII: 14 cases 
• ADEA: 2 cases 
• Rehabilitation Act (disability): 3 cases 

2. The status or disposition of cases described in the above response: 

);;>- The Federal courts disposed of 13 cases in FY 2011: 
• Disrrussed/Judgment for SSA: 11 
• Judgment against SSA: 1 
• Settled: 1 

3. The amount of money required to be reimbursed by the agency under section 201 in connection 
with each case, separately identifying the aggregate amount of the reimbursements attributable 
to the payment of attorneys ' fees, if any: 

);;>- $198,794.53 Total 
);;>- $126,034.84 Attorney's Fees 
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Note: This amount includes awards/settlements for two cases. For one of these cases, the 
district court decided the case and awarded the fees in FY 2011, but our agency did not 
reimburse the judgment fund until October 17, 2011 (FY 2012). 

4. The number of employees disciplined for discrimination, retaliation, harassment, or any other 
infraction of any provision of law referred to in paragraph ( 1) of section 201 (a) of the No 
FEAR Act. 

);i- SSA had no disciplinary actions resulting from a judgment against SSA in Federal court. 

Section II. 

In the one case decided against SSA, the responsible management official retired from 
Federal service before we could impose discipline. 

Year-End Data 

5. The final year-end data posted under section 301(c)(l)(B)for FY 2011 (without regard to 
section 301(c)(2)). 

);i- See Attachment A. 

Section ID. Disciplinary Policies and Administrative Discipline 

6. A detailed description of-

A. The agency's policy implemented relating to appropriate disciplinary actions against a 
Federal employee who-

i. discriminated against any individual in violation of any of the laws cited under section 
201(a)(J) or (2) of the No FEAR Act, or 

ii. committed another prohibited personnel practice that was revealed in the investigation 
of a complaint alleging a violation of any of the laws cited under section 201 (a)( 1) or 
(2), and 

);i- Our agency follows OPM's policy guidance for disciplinary actions against employees 
who violate the anti-discrimination laws. We use a variety of methods to inform 
employees about what constitutes inappropriate conduct that could lead to discipline 
and the penalties for the discipline. We provide the information to employees in each 
new employee orientation, annual equal employment opportunity (EEO) training, ethics 
training, and informal discussions between managers and employees. In addition, we 
post on the intranet and provide paper copies of the Standards of Conduct for 
Employees of the Executive Branch and policies on EEO, labor and employee relations, 
and the No FEAR Act. We follow the No FEAR Act requirements and in all cases, 
consider the appropriate disciplinary action. 

B. With respect to these laws, the number of employees disciplined in accordance with the 
agency's policy and the specific nature of the disciplinary action taken. 

);i- We imposed discipline on ten employees in FY 2011 for engaging in actions 
constituting discrimination, retaliation, or harassment: two reprimands, five 
suspensions, and three removals. 
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Section IV. Analysis of Discrimination Complaints 

7. An analysis of the information described under paragraphs (1) through (6) above (in 
conjunction with data the agency provided to the Equal Employment Opportunity Commission 
in compliance with 29 C.F.R. Part 1614), including: 

a. An examination of trends; 
b. Causal analysis; 
c. Practical knowledge gained through experience; and 
d. Any actions planned or taken to improve the agency's complaint or civil rights 

programs. 

Examination of Trends and Causal Analysis 

Our complaint activity reveals a 13.5 percent decrease in complaints filed from FY 2010 
(565 complaints) to FY 2011 (489 complaints). The FY 2011 reduction in complaint activity 
reverses a four-year trend of increases in complaints filed. In addition, the percentage of our 
employees who filed formal EEO complaints decreased from 0.72 percent of the workforce in 
FY 2010 (5 10 complainants) to 0.67 percent in FY 2011 (448 complainants). 

Total Complaints Filed FY 2006 - FY 2011 

For FYs 2009-2011, the top basis was reprisal and the top issue was harassment (non-sexual). 
Other top bases for the past five fiscal years included race and age; other top issues included 
promotion/non-selection, evaluation/appraisal, and time and attendance. Our top bases and 
issues are consistent with those from other Federal agencies, as reported in the EEOC's Annual 
Report on the Federal Workforce. 
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Top Three Bases Top Three Issues 
Fiscal Year 2011 Fiscal Year 2011 

Reprisal Harassment (non-sexual) 
Race Promotion/Non-Selection 
Age Evaluation/ Appraisal 

Fiscal Year 2010 Fiscal Year 2010 
Reprisal Harassment (non-sexual) 

Age Promotion/Non Selection 
Race Evaluation/ Appraisal 

Fiscal Year 2009 Fiscal Year 2009 
Reprisal Harassment (non-sexual) 

Age Promotion/Non Selection 
Race Evaluation/ Appraisal 

Fiscal Year 2008 Fiscal Year 2008 
Age Promotion/Non Selection 

Reprisal Harassment (non-sexual) 
Race Evaluation/ Appraisal 

Fiscal Year 2007 Fiscal Year 2007 
Reprisal Promotion/Non Selection 

Race Harassment (non-sexual) 
Age Time and Attendance 

Fiscal Year 2006 Fiscal Year 2006 
Reprisal Promotion/Non Selection 

Race Harassment (non-sexual) 
Sex Time and Attendance 

We are talcing action to heighten employee and management awareness of how EEO issues 
arise in the workplace, with the hope that greater understanding and increased communication 
will Jead to fewer complaints. We train thousands of managers and employees on EEO every 
year. In FY 2011, our Office of Civil Rights and Equal Opportunity (OCREO) successfully 
planned, coordinated, and implemented an agency-wide EEO Training Program designed to 
train employees and managers in all aspects of EEO and civil rights. Members of the EEO 
Trainjng Cadre conducted EEO training throughout the agency for more than 700 new and 
current managers and employees in FY 2011, to ensure a workplace that is free from all forms 
of discrimination, harassment, and retaliation. We also continually update the Cadre's EEO 
Training Manual, developed for use as a uruforrn template to conduct agency-wide EEO 
training. 

In FY 2011, OCREO collaborated with our Office of Learning to develop and produce a Video 
on Demand (VOD) to provide proactive training and information on cultural sensitivity and 
awareness. We also developed a No FEAR Act VOD training module, with mandatory 
viewing for all employees. The VOD remains available for all of our new employees. We will 
provide No FEAR Act training again in FY 2013 by updating the previous VOD and requiring 
mandatory viewing. 
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In addition, OCREO created a "Managers Only" webpage to provide managers and supervisors 
with a better understanding of their EEO roles and responsibilities. The webpage contains 
several VODs covering discrimination, harassment, retaliation, reasonable accommodation, and 
cultural diversity. 

In FY 2010, we completed 82.8 percent of our investigations timely (a 47 percent increase over 
the previous year). We attribute the increase to new internal processing efficiencies we 
implemented, and a new Blanket Purchase Agreement in FY 2010 for our contract 
investigators, which significantly improved the Report of Investigations process. 

In FY 2011, we completed 72.5 percent of our investigations timely. Several operational 
factors contributed to the decrease in timeliness, including staffing shortages and operational 
inefficiencies due to a loss of employee institutional knowledge. We are currently drafting a 
new operational strategic plan that will address all complaint mission inefficiencies. 

Total 
Complaints Completed 

l'llealYeer Flied lnvlltlntlolll A•eraaDan .,- -·-· 
FY 2011 489 408 188 72.5% 

FY 2010 565 482 174 82.8% 

FY 2009 477 509 249 35.6% 

FY 2008 466 238 281 29.4% 

FY 2007 427 220 226 43.6% 

FY 2006 405 311 253 40.8% 

In FY 2011 , we closed 28 EEO complaints with monetary corrective actions, totaling 
$120,909. The monetary actions consist of back pay/front pay ($13,391), lump sum payments 
($5 1,893), and attorneys' fees and costs ($55,625). 

l~C.. Cla11d with M•ltarJ 
lllealYear Correetlft Adlons Total Alllount P8l 

2011 28 $120,909 

2010 44 $310,063 

2009 33 $245,500 

2008 29 $190,905 

2007 29 $364,800 

2006 20 $114,294 

In FY 2011, we completed 903 informal counselings; we timely processed 93.8 percent and 
reached resolution through settlement or withdrawal in 45.7 percent. 
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FY FY FY FY FY FY 
2006 2007 2008 2009 2010 2011 

Total # Completed Counselings 753 843 884 913 972 903 
#Timely 481 598 621 784 896 847 

% Timely 63.9% 70.9% 70.2% 85.9% 92.2% 93.8% 

% of Completed Counselings 47.8% 48.6% 47.6% 45.9% 41.6% 45.7% 
Resolved (Settled/Withdrawn) 

We continue to fine-tune our Alternative Dispute Resolution (ADR) program, which provides 
mediators worldwide within 48 hours of an ADR request. We are aggressively marketing our 
ADR program to improve participation and resolution rates. Our marketing efforts include 
training managers on the benefits of ADR. Several of our Regional Commissioners now 
require managers to indicate their reason for declining to participate in ADR. OCREO 
continues to explore maJcing ADR participation mandatory for all management officials. In 
FY 201 1, we maintained an 86 percent ADR offer rate. 

FY 2011 Completed 
Pre-Com laint Counselin s 903 774 85.7% 370 41.0% 
FY 2010 Completed 
Pre-Com laint Counselin s 972 845 86.9% 437 45.0% 
% Change FY 2010 to FY 
2011 -7.1% -8.4% -15.3% 
FY 2011 Formal 
Com laint Closures 489 376 76.9% 69 14.1% 
FY 2010 Formal 
Com laint Closures 530 419 79.1% 93 17.5% 
% Change FY 2010 to FY 
2011 -7.7% -10.3% -25.8% 

The agency held nine Special Emphasis Program Observances to celebrate diversity and the 
contributions of individuals from alJ minority groups. The observances included our first 
Headquarters Lesbian, Gay, Bi-sexual, and Transgender program. 

In FY 2010, we awarded a contract to conduct our fi rst formal barrier analysis study. The 
study will identify barriers to equal opportunity and implement agency-wide action plans to 
remove the identified barriers. The contractor will provide extensive training to our personnel. 
The contractor is currently conducting its analysis and will conclude a substantial portion of its 
work by the end of FY 201 2. We expect to continue the contract in FY 2013 and beyond. 
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B. Practical Knowledge Gained through Experience 

Because of our rich diversity and our commitment to our employees, the Partnership for Public 
Service ranked us as one of the Top Ten Federal Agencies "Best Places to Work" for the third 
consecutive year. In FY 2011, we ranked #3 in the 21 51 Annual Top 20 Government Agencies 
in CAREERS & the disABLED magazine. We accomplished this by diligently engaging in 
human capital planning focused on mission-critical and leadership competencies. That 
leadership is essential to fulfilling our mission of delivering Social Security services that meet 
the changing needs of the public. 

Our workforce planning includes thorough and comprehensive analyses that are the foundation 
of our data-driven human capital strategies. These strategies serve as the impetus for 
recruitment, development, and retention initiatives aimed at attracting, hiring, developing, and 
maintaining a skilled, diverse, and multi-generational workforce. 

In FY 2011, the agency conducted the following activities based on an analysis of workforce 
demographics, development and training needs, and human capital initiatives: 

);:>- We continued our long-standing practice of meeting with the agency's senior executives to 
provide them with detailed analyses of the workforce composition of their staffs. We 
discussed trends and made recommendations on how to improve the agency' s workforce in 
areas of underrepresentation. In addition, we provided yearly and quarterly hiring, 
separation, and transfer data broken down by race, gender, ethnicity, age, disability, veteran 
status, and occupational category. 

);:>- We used our employee performance management systems to assess employees' and 
managers ' knowledge, skills, and abilities. Through open lines of communication and 
proactive involvement by top management, we identified and scheduled appropriate 
leadership and diversity training to close knowledge gaps. 

);:>- Our Dallas Region (encompassing Arkansas, Louisiana, New Mexico, Oklahoma, and 
Texas) developed a comprehensive Succession Management Plan to better prepare for 
leadership succession. The Succession Management Plan focuses on recruitment, 
development, and retention of a diverse workforce and consists of five tracks built around 
our 16 critical leadership competencies. 

);:>- We conducted a mandatory Leadership Training Program (Transition to Leadership 401) 
for new managers and supervisors. We focused course discussions on changing 
demographics and the value of a multi-generational, multi-cultural workforce. Fifty 
percent of the training focused on communication, team building, and diversity 
competencies. 

);:>- We teamed with the Department of Labor to lead an interagency council composed of 
multiple Federal agencies, including OPM, to plan and execute the Fourth Annual Federal 
Hispanic Career Advancement Summit in Bethesda, MD. Approximately 800 Federal 
employees attended the summit, including 75 of our employees. 

);:>- We hosted diversity celebrations nationwide to celebrate diverse cultures and educate 
managers and employees on cross-cultural differences. Some components developed and 
distributed to their employees newsletter articles or memorandums concerning the 
commemorative events. 
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);;>- OCREO offered "brown-bag" lunchtime training sessions on EEO topics, including 
diversity, to alJ Headquarters employees. 

);;>- Our National Recruitment Staff held quarterly nationwide conference calJs with all of the 
recruitment leads in our components to exchange best practices for attracting and hiring a 
diverse, multi-generational workforce. 

);;>- Executives and employees participated in the National Coalition for Equity in Public 
Service Diversity Summit in Washington, D.C. A member of our senior staff served as 
keynote presenter at the summit and shared our best practices for recruiting a diverse 
workforce. 

);;>- Many managers and employees from our Headquarters components and the Dallas Region 
participated in the Alamo Federal Executive Board's "Partners in Equality" Conference in 
San Antonio, TX. A member of our senior staff served as keynote presenter and shared our 
best recruitment practices for recruiting a diverse workforce. 

);;>- Our Chicago Region (encompassing Illinois, Indiana, Michigan, Minnesota, Ohio, and 
Wisconsin) developed a diversity and inclusion website where employees can find 
resources related to diversity and inclusion and share their stories. 

);;>- Seattle Region managers (encompassing Alaska, Idaho, Oregon, and Washington) attended 
a training course entitled "Recruiting and Accommodating People with Disabilities" to 
learn about strategies to make a diverse workforce a strength. 

);;>- All managers and employees in our Philadelphia Region (encompassing the District of 
Columbia, Delaware, Maryland, Pennsylvania, Virginia, and West Virginia) viewed a DVD 
entitled "PLEASE Respect My Generation - 5 Generations at Work." 

);;>- Managers in our Office of Communications participated in the following courses: 
o "Ensuring a Respectful Workplace - Diversity and Generational Gap Training;" and 
o "Diversity Fundamentals - Understanding the Lenses Thru Which You See." 

);;>- Our Office of Disability Adjudication and Review created a SharePoint site for managers 
and EEO Advisory Councils to augment cross-cultural communications. The Councils can 
post, share, and distribute information. 

);;>- All regions trained managers on Category Rating and the benefits of hiring using the 
Schedule A and Veteran's Hiring Authorities. 

);;>- Our recruitment efforts continued to include visits to HistoricalJy Black Colleges and 
Universities, Hispanic Serving Institutions, Tribal Colleges and Universities, and affinity 
organization conferences. 

);;>- In an effort to inform and recruit diverse, multi-cultural, multi-generational students from 
high schools, colleges, and universities nationwide, we attended events targeting minority 
groups, including Individuals with Disabilities' and veterans' groups. 
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);>- Our National Recruitment Guide highlights the agency's commitment to find and attract 
highly qualified applicants of diverse backgrounds and provides comprehensive strategies 
for recruiting a diverse applicant pool. The recruitment materials emphasize diversity and 
include a variety of posters, videos, and other displays to encourage minority candidates to 
consider our employment opportunities. Our recruitment cadres use these materials at all 
recruitment events. 

);>- Our Office of the Inspector General employed a variety of strategies for recruiting 
underrepresented minority groups and aligning their staffing with the Civilian Labor Force 
data. Their efforts yielded increases in minority group hiring, including Hispanic males 
and females, Asian/Pacific Islander males, and Native American males. 

);>- Our Denver Region (encompassing Colorado, Montana, North Dakota, South Dakota, Utah, 
and Wyoming) continued its Tribal Outreach and Training Initiative. Members of a 
workgroup collaborated with the 29 American Indian Reservations to build better relations 
and educate tribal communities about our mission and career opportunities. 

);>- We participated in American University' s American Indian Program/Washington 
Internships for Native Students (WINS) program. The WINS program offers students of 
sovereign American Indian, Alaska Native, and Native Hawaiian nations the opportunity to 
build leadership skills while living, studying, and interning in the Washington, D.C. area. 
From FY 2009 through FY 2011 , we sponsored 22 WINS students, and are committed to 
continuing our sponsorship. 

C. Actions Planned to Improve Agency Complaint or Civil Rights Program 

In FY 2012, the agency will address the following plan objectives to improve our program: 

• Collect and analyze applicant flow data through USAJOBS; 
• Conduct a study to determine the feasibility of upgrading the EEO performance 

measure for aJl agency managers and supervisors; 
• Ensure that managers and supervisors receive annual EEO refresher training; 
• Explore the possibility of mandatory management participation in ADR; 
• Submit timely No FEAR reports; 
• Continue to make effective EEO training available to all employees; 
• Continue to improve EEO complaint processing so we remain able to meet the required 

timeframes for processing discrimination complaints; 
• Increase the timely issuance of Final Agency Decisions; 
• Implement the hiring, marketing, training, and communication initiatives in Executive 

Order 13548; and 
• Continue working with our barrier analysis contractor to identify and resolve potential 

barriers to equal opportunity. 

8. Any adjustment (to the extent the adjustment can be ascertained in the budget of the agency) to 
comply with the requirements under section 201. 

Not Applicable. 
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Equal Employment Opportunity Data Post ed 
Pursuant to the No FEAR Act: 

Social Security Administration 
Fiscal Year 2006 - Fiscal Year 2011 

**Mixed Cases are Included in this report.** 

Comparative Data 

Complaint Activity Previous Fiscal Year Data 2011 
2006 2007 2008 2009 2010 

Number of Complaints Filed 405 427 466 477 565 489 

I Number of Complainants 357 385 421 413 510 448 

Repeat Filers 35 26 31 51 44 35 

Compara tive Data 
Complaints by Basis 

Previous Fiscal Year Data 

Note: Complaints can have multiple bases. 2011 
The sum of the bases may not equal total 2006 2007 2008 2009 2010 
complaints filed. 

Race 174 184 174 181 214 215 

Color 22 12 18 27 36 35 

Religion 10 10 12 17 25 24 

I Reprisal 202 190 197 229 259 238 

Sex 144 149 137 154 169 152 

National Origin 57 53 62 51 67 41 

' Equal Pay Act 12 1 0 1 0 0 

I Age 135 165 199 211 236 204 

Disability 128 116 163 156 153 142 

Non-EEO 18 33 33 42 58 44 
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Complaints by Issue 

Note: Complaints can have 
multiple bases. The sum of the 
bases may not equal total 
complaints filed. 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-time 

Disciplinary Action 

Duty Hours 

Evaluation Appraisal 

Exarninationff est 

Harassment 

Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

2006 

14 

33 

26 

1 

5 

14 

l 

0 

17 

131 

Comparative Data 

Previous Fiscal Year Data 

2011 
2007 2008 2009 2010 

2 18 14 22 15 

30 43 46 60 49 

55 35 33 49 24 

5 0 3 3 

2 5 4 3 1 

22 60 68 82 77 

0 0 0 l 0 

0 0 0 0 0 

6 15 24 14 13 

149 177 160 161 156 
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Retirement 5 7 8 5 2 

Termination 35 25 27 43 51 

Terms/Conditions of Employment 13 7 11 1 5 

Time and Attendance 54 60 44 45 53 

Training 17 19 23 31 21 

Other 35 39 77 66 96 

Comparative Data 

Processing Time Previous Fiscal Year Data 

I 2006 2007 2008 2009 2010 

I Complaints pending during fiscal year 

Average number of 
253.00 226.39 280.62 249.23 173.78 

days in investigation 

Average number of 
359.42 304.44 153.25 178.99 205.14 

days in final action 

Complaint pending during fiscal year where hearing was requested 

Average number of 
229.78 200.06 275.85 247.37 172.11 

days in investigation 

Average number of 
36.56 97.43 14.95 34.07 7.78 

days in final action 

Complaint pending during fiscal year where hearing was not requested 

Average number of 
273.81 252.89 285.85 250.89 175.26 

days in investigation 

Average number of 
507.06 447.25 239.41 256.88 283.93 

days in final action 

Comparative Data 

Agency-Dismissed 
Previous Fiscal Year Data 

Complaints 

2006 2007 2008 2009 2010 

Total Complaints Dismissed 
93 96 75 81 92 

by Agency 

Average days pending prior 
109 226 82 184 92 

to dismissal 

I Complaints Withdrawn by Complainants 
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Total Complaints 
49 30 41 77 41 53 

Withdrawn by Complainants 

Comparative Data 
Total Final 

Agency Actions Previous Fiscal Year Data 
2011 Finding 2006 2007 2008 2009 2010 

Discrimination 
# % # % # % # % # % # % 

·' i!· 

~I '~~I 
>Ill _:::~1.·J Total Number 

6 
,., 

5 3 0 3 ~ ~ .., 2 
Findings "' II I: ; 

~· 1 

Without 
0 0 1 20 0 0 0 0 0 0 0 0 

Hearing 

With Hearing 6 100 4 80 3 100 0 0 3 100 2 100 

Findings of Discrimination by Comparative Data 

Basis Previous Fiscal Year Data 
2011 

Note: Complaints can have multiple 2006 2007 2008 2009 2010 
bases. The sum of the bases may not 
equal total complaints and findings. # % # % # % # % # % # % 

Total Number Findings 6 ff~;;~ 5 3 
.:--'1 

0 !~ 3 2 '-~I • ,. ~I •I 

Race 4 67 1 20 0 0 0 0 0 0 1 50 

Color 0 0 0 0 0 0 0 0 0 0 0 0 

Religion 1 17 0 0 0 0 0 0 0 0 0 0 

Reprisal 2 33 0 0 l 33 0 0 l 33 l 50 

Sex 2 33 3 60 1 33 0 0 0 0 0 0 

National Origin 2 33 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 3 50 0 0 1 33 0 0 2 67 1 50 

Disability 2 33 2 40 2 67 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

-"-~!~!-r1~ ~~ •• ~ ~~~ '• '·•· ··~~ 

~P- :~ 4 Findings After Hearing 6 

Race 4 67 1 25 0 0 0 0 0 0 1 50 

Color 0 0 0 0 0 0 0 0 0 0 0 0 
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Religion 1 17 0 0 0 0 0 0 0 0 

Reprisal 2 33 0 0 1 33 0 0 1 33 

Sex 2 33 3 75 1 33 0 0 0 0 

National Origin 2 33 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 

Age 3 50 0 0 1 33 0 0 2 67 

Disability 2 33 1 25 2 67 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 

1:,,··· " 
I 

I Findings Without Hearing 0 1 l o 0 0 

Race 0 0 0 0 0 0 0 0 0 0 

Color 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 l 100 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 

Comparative Data 

Previous Fiscal Year Data 
Findings of Discrimination by Issue 

2006 2007 2008 2009 2010 

# % # % # % # % # % 

Total Number Findings 6 14 I 3 '':~1 0 ., 3 ·~1 
Appointment/Hire 0 0 0 0 0 0 0 0 0 0 

I Assignment of Duties 1 17 0 0 1 33 0 0 0 0 

Awards 3 50 0 0 0 0 0 0 0 0 
I 
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2011 

# % 

2 rr~ 
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Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 1 25 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 1 33 

Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 

I Examination!f est 0 0 0 0 0 0 0 0 0 0 

I Harassment 

II 

Non-Sexual 2 33 0 0 1 33 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 
I 

Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 

I Promotion/Non-Selection 2 33 2 50 1 33 0 0 2 67 

Reassignment 

Denied 0 0 0 0 0 0 0 0 0 0 

Directed 1 17 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 1 25 0 0 0 0 0 0 

I Reinstatement 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 1 33 0 0 0 0 

Time and Attendance 2 33 0 0 0 0 0 0 0 0 

Training 1 17 1 25 0 0 0 0 0 0 

Other - User Defined 0 0 0 0 0 0 0 0 0 0 

~ 
'··""'~ .... ~ 

·~ :--~ -~ -~'.:~~~~?.~~;i?~::1!~ 
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Findings After Hearing 6 4 ~ 3 .OJ!J 3 ~ 2 

Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 

I Assignment of Duties 1 17 0 0 l 33 0 0 0 0 0 

Awards 3 50 0 0 0 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 1 25 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 l 33 0 

Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 

' Examination!fest 0 0 0 0 0 0 0 0 0 0 0 

1 Harassment 

I 
Non-Sexual 2 33 0 0 1 33 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 

Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 2 33 2 50 1 33 0 0 2 67 2 

Reassignment 

Denied 0 0 0 0 0 0 0 0 0 0 0 

Directed 1 17 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 1 25 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 0 

1 
Terms/Conditions of Employment 0 0 0 0 1 33 0 0 0 0 0 
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' I Time and Attendance 

I Training 

Other - User Defined 
. 

~-r~ . 
Findings Without Hearing 

Appointment/Hire 

Assignment of Duties 

I Awards 
1 

Conversion to FulJ-time 

I Disciplinary Action 

Demotion 

Reprimand 

Suspension 

Removal 

Other 

Duty Hours 

Evaluation Appraisal 

Examination/Test 

Harassment 

Non-Sexual 

Sexual 

Medical Examination 

I Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

Denied 

Directed 

Reasonable Accommodation 

2 33 0 0 0 0 0 0 0 0 0 0 

1 17 l 25 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 1 0 l o 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 
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1 
Reinstatement 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 

I Training 0 0 0 0 0 0 0 0 0 0 
I 
Other- User Defined 0 0 0 0 0 0 0 0 0 0 

~ Comparative Data 

Pending Complaints Filed in Previous Fiscal 
Previous Fiscal Year Data 

I 
Years by Status 

2006 2007 2008 2009 2010 

Total complaints from previous Fiscal Years 724 604 575 692 745 

Total Complainants 587 487 478 574 611 
r-

Number of complaints pending 

. 
Investigation 10 25 66 48 50 

ROI issued, pending Complainant's action 2 1 4 4 0 

Hearing 157 117 169 241 240 

Final Agency Action 127 59 49 48 63 

Appeal with EEOC Office of Federal 87 97 68 84 133 
Operations 

Comparative Data 

Complaint Investigations Previous Fiscal Year Data 

2006 2007 2008 2009 2010 

Pending Complaints Where Investigations 
46 85 182 83 61 

Exceed Required Time Frames 
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~~ ,,l EEO Data Posted Pursuant to the No FEAR Act 

No FEAR Act Notice 

On May 15, 2002, Congress enacted the "Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002," which is now known as the No FEAR Act (Act). One purpose of the Act is 
to "require that Federal agencies be accountable for violations of antidiscrimination and 
whistleblower protection laws." Public Law 107-174, Summary. In support of this purpose, 
Congress found that "agencies cannot be run effectively if those agencies practice or tolerate 
discrimination." Public Law 107-174, Title I, General Provisions, section 101( 1). 

The Act also requires this agency to provide this notice to Federal employees, former Federal 
employees, and applicants for Federal employment to inform you of the rights and protections 
available to you under Federal antidiscrimination and whistleblower protection laws. 

Antidiscrirnination Laws 

A Federal agency cannot discriminate against an employee or applicant with respect to the terms, 
conditions, or privileges of employment on the basis of race, color, religion, sex, national origin, age, 
disability, marital status, or political affiliation. Discrimination on these bases is prohibited by one or 
more of the following statutes: 5 U.S.C. § 2302(b)(l), 29 U.S.C. § 206(d), 29 U.S.C. § 631, 
29 U.S.C. § 633a, 29 U.S.C. § 791 , and 42 U.S.C. § 2000e-16. 

This agency also prohibits discrimination based on parental status and sexual orientation. Executive 
Order 13152 states explicitly that discrimination based on an individual' s status as a parent is 
prohibited within the Executive Branch of the Federal Government. The right to address sexual 
orientation discrimination derives from SSA policy. 

If you believe that you have been the victim of unlawful discrimination on the basis of race, color, 
religion, sex, national origin, disability, parental status, or sexual orientation, you must contact an 
Equal Employment Opportunity (EEO) counselor within 45 calendar days of the alleged 
discriminatory action, or, in the case of a personnel action, within 45 calendar days of the effective 
date of the action, before you can file a formal complaint of discrimination with the agency. See, e.g., 
29 C.F.R. § 1614. If you believe that you have been the victim of unlawful discrimination on the 
basis of age, you must either contact an EEO counselor as noted above or give notice of intent to sue 
to the Equal Employment Opportunity Commission (EEOC) within 180 calendar days of the alleged 
discriminatory action. If you are alleging discrimination based on marital status or political 
affiliation, you may file a written complaint with the U.S. Office of Special Counsel (OSC) (see 
contact information below). In the alternative (or in some cases, in addition), you may pursue a 
discrimination complaint by filing a grievance through the agency's administrative or negotiated 
grievance procedures, if such procedures apply and are available. 

Whistleblower Protection Laws 

A Federal employee with authority to take, direct others to take, recommend, or approve any 
personnel action must not use that authority to take or fail to take, or threaten to take or fail to take, a 
personnel action against an employee or applicant because of disclosure of information by that 
individual that is reasonably believed to evidence violations of law, rule, or regulation; gross 
mismanagement; gross waste of funds; an abuse of authority; or a substantial and specific danger to 
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public health or safety, unless disclosure of such information is specifically prohibited by law and 
such information is specifically required by Executive order to be kept secret in the interest of 
national defense or the conduct of foreign affairs. 

Retaliation against an employee or applicant for making a protected disclosure is prohibited by 
5 U.S.C. § 2302(b )(8). If you believe that you have been the victim of whistleblower retaliation, you 
may file a written complaint (Form OSC-11) with the U.S. Office of Special Counsel at 1730 M 
Street NW., Suite 218, Washington, DC 20036-4505, or online through the OSC Web site at 
http://www.osc.gov. 

Retaliation for Engaging in Protected Activity 

A Federal agency cannot retaliate against an employee or applicant because that individual exercises 
his or her rights under any of the Federal antidiscrimination or whistleblower protection laws listed 
above. If you believe that you are the victim of retaliation for engaging in protected activity, you 
must follow, as appropriate, the procedures described in the Anti discrimination Laws and 
Whistleblower Protection Laws sections or, if applicable, the administrative or negotiated grievance 
procedures in order to pursue any legal remedy. 

Disciplinary Actions 

Under the existing laws, each agency retains the right, where appropriate, to discipline a Federal 
employee for conduct that is inconsistent with Federal Antidiscrirnination and Whistleblower 
Protection Laws, up to and including removal. If OSC has initiated an investigation under 5 U.S.C. 
§ 1214, however, according to 5 U.S.C. § 1214(f), agencies must seek approval from the Special 
Counsel to discipline employees for, among other activities, engaging in prohibited retaliation. 
Nothing in the No FEAR Act alters existing laws or permits an agency to take unfounded disciplinary 
action against a Federal employee or to violate the procedural rights of a Federal employee who has 
been accused of discrimination. 

Additional Information 

For further information regarding the No FEAR Act regulations, refer to 5 C.F.R. Part 724. You may 
also contact the Office of Civil Rights and Equal Opportunity (Headquarters), the appropriate Civil 
Rights and Equal Opportunity office (Regions), or the Civil Rights and Equal Opportunity Manager 
(Office of Disability Adjudication and Review). You may find additional information regarding 
Federal antidiscrimination, whistleblower protection, and retaliation laws at the EEOC Web Site 
http://www.eeoc.gov and the OSC Web Site http://www.osc.gov. 

Existing Rights Unchanged 

Pursuant to section 205 of the No FEAR Act, neither the Act nor this notice creates, expands, or 
reduces any rights otherwise available to any employee, former employee, or applicant under the laws 
of the United States, including the provisions of law specified in 5 U.S.C. § 2302(d). 
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Jacqueline A. Berrien, Cl1air 
Equal Employment Opportunity 
131 M Street, N.E. 
Washington, D.C. 20507 

Dear Chair Berrien: 

United States Department of State 

Washin{iton, D. C. 20520 

July 13, 2012 

Pursuant to Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Public Law 
107-174, the U.S. Depar1ment of State is submitting a copy of its seventh 
Annual No FEAR Report to Congress for FY 2011. 

Information contained in this report includes the number of Federal 
district court cases arising under each of the respective areas of law specified 
in the Act in which discrimination was alleged; the status or disposition of 
cases; the amount of money required to be reimbursed; the number of 
employees disciplined; any policies implemented related to appropriate 
discipline actions against a Federal employee who discriminated against any 
individual, or committed a prohibited personnel practice; and an analysis of 
the data collected with respect to trends and causality. 

We hope that this information will be helpful to you. Please do not 
hesitate to contact us if we may be of assistance to you regarding this matter, 
or any other issues. 

Encl~U:~SO LI \(1\' IIOI 
As stated. 

.: ',_) .: :_ 
l:l\V .: .· .. ·, .. , ' 

( ' .. 

Sincerely, 

tvk\JJ~~~ 
J hn M. Robinson 

irector 
Office of Civil Rights 
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I. EXECUTIVE SUMMARY 

Annual Report. Pursuant to Section 203 of the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002 ("No FEAR Act"), 
Public Law I 07-174, the U.S. Department of State (DOS) hereby submits its 
seventh Annual Report for fiscal year (FY) 2011. In addition to reporting 
information on formal complaints filed with the agency at the administrative level, 
the DOS is reporting on cases filed with the Office of Special Counsel (OSC) and 
in federal court, and the number of employees disciplined as a result of 
discrimination, retaliation, and/or harassment. 

In FY 2011, five complaints were filed in federal court alleging 
discrimination and/or retaliation. There were 128 formal administrative Equal 
Employment Opportunity (EEO) complaints filed with DOS's Office of Civil 
Rights, under the provisions of 29 C.F.R. § 1614, as promulgated by the U.S. 
Equal Employment Opportunity Commission (EEOC). Three formal 
administrative Foreign Service Grievance Board (FSGB) complaints alleging 
discrimination were filed und·er DOS's grievance procedure. No whistleblower 
complaints related to discrimination, retaliation, or harassment were filed with the 
osc. 

II. INTRODUCTION 

The No FEAR Act requires Federal agencies to submit a report annually to 
the Speaker of the House of Representatives, the President pro tempore of the 
Senate, the Committee on Governmental Affairs of the Senate, the Committee on 
Government Reform of the House of Representatives, each committee of Congress 
with jurisdiction relating to the agency, the Attorney General, and the EEOC. 

III. BACKGROUND 

(a) Enactment of law. The No FEAR Act was signed into law by President 
George W. Bush on May 15, 2002, and became effective on October I, 2003. 

(b) Reporting reguin~ment. Section 203 of the No FEAR Act requires 
that each federal agency submit an Annual Report not later than 180 days after the 
end of each fiscal year. Agencies must report on the number of cases arising under 
each of the respective areas o:flaw specified in the Act in which discrimination was 
alleged; the status or disposition of these cases; the amount of money required to 
be reimbursed by the agency under section 201 of the Act in connection with the 
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cases; the number of employe:es disciplined for discrimination, retaliation, or 
harassment; the final year-end data posted under section 301(c)(l )(B) for such 
fiscal year; the policies the agency implemented related to appropriate disciplinary 
actions against a Federal employee who discriminated against any individual, or 
committed a prohibited personnel practice; and an analysis of the data collected 
with respect to trends and causality; and any adjustment to the agency budget to 
comply with the requirement under section 201. 

IV. DATA 

(a) Federal Court Cases. Section 203(a)(l) of the No FEAR Act requires 
that agencies include in their Annual Report "the number of cases arising under 
each of the respective provisions oflaw covered by paragraphs (1) and (2) of 
section 20l(a) in which discrimination on the part of such agency was alleged." 

In FY 2011, five complaints were filed in federal court alleging 
discrimination and/or retaliation. 

(b) Reimbursement ti[) the Judgment Fund. In FY 2011, three district 
court cases resulted in settlements or judgments requiring reimbursement under the 
No FEAR Act. The first settled for $121,000.00, the second for $2,500.00, and the 
third settled for $28,414.00. 

(c) Discipline. Section 203(a)(4) of the No FEAR Act requires that 
agencies include in the annual Report to Congress "the number of employees 
disciplined for discrimination, retaliation, harassment, or any other infraction of 
any provision oflaw referred to in paragraph (I)." During FY 2011, zero 
employees were disciplined as a result of discrimination, retaliation, and/or 
harassment. 

(d) Final year-end data posted under Section 301(c)(l)(B). The final 
year-end data posted pursuant to Section 30l(c)(l )(B) of the No FEAR Act is 
included in Appendix 1. 

The final year-end data indicates that during FY 2011, 128 formal 
complaints of discrimination were filed with the Department's Office of Civil 
Rights. 

A complainant may allc~ge multiple bases of discrimination in a single 
complaint. Counting each individual basis identified as a separate allegation 
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within the 128 formal complaints, there were 148 allegations that included bases 
covered by Title VII of the Civil Rights Act of 1964, as amended (42 U.S.C. 
2000e, et seq.); 26 allegations under Section 508 of the Rehabilitation Act of 
1973, as amended (29 U.S.C. 794a, et seq.); and 35 allegations under the Age 
Discrimination in Employment Act of 1967 (29 U.S.C. 621, et seq.). 

During FY 2011, there was one finding of discrimination. 

In addition, during FY 2011, a total of three grievances were filed that 
alleged discrimination on the bases of race, disability, and retaliation. Only one 
case was appealed to the Foreign Service Grievance Board. No findings of 
discrimination were rendered. 

(e) Policy on discipline. Section 203(a)(6) of the No FEAR Act requires 
that agencies include in the Annual Report a detailed description of the policy 
implemented by the agency relating to disciplinary actions imposed against an 
employee who discriminated against any individual in violation of any of the laws 
cited under section 201 (a)( 1) or (2), or committed another prohibited personnel 
practice that was revealed in the investigation of a complaint alleging a violation of 
any of the laws cited under section 20l(a) (1) or (2). 

DOS has two specific policies that reinforce its commitment to establish a 
workplace free from discrimination, harassment, and retaliation. The 
Department's "Sexual Harassment Policy" and the "Discriminatory Harassment 
Policy" serve as mechanisms to address harassment in the workplace ( Appendix 
2). Both of these policies are incorporated into the DOS's internal regulations in 
the Foreign Affairs Manual (FAM). Allegations of harassment are processed 
pursuant to the Department's policies. The effectiveness of the policies may 
explain the low number of fo1mal complaints alleging sexual harassment. The 
policies, which apply to all employees, emphasize the DOS's commitment to hold 
employees responsible for their conduct for engaging in unlawful discriminatory 
practices or allowing discriminatory practices to exist. Both policies hold 
supervisors and other responsible Department officials to a heightened level of 
responsibility to report incidents of harassment. The policies also state that said 
individuals may be subjected to disciplinary action for failure to do so. 
Additionally, both policies reiterate that retaliation for reporting harassment, 
serving as a witness, etc., is a violation of federal law and policy and violators will 
be subject to discipline. Finally, the policies discuss a range of disciplinary 
measures available, ifthere are violations of the policies. 3 FAM 4540 and 3 FAM 
43 77 also provide tables of penalties for various infractions, including 
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discrimination, ranging from reprimand to removal from service. (See Appendix 
3) 

V. ANALYSIS OF TRENDS, CAUSAL ANALYSIS, AND PRACTICAL 
KNOWLEDGE GAINED THROUGH EXPERIENCE 

Section 203(a)(7) of the No FEAR Act requires that agencies undertake "an 
examination of trends, causal analysis, practical knowledge gained through 
experience, and any actions planned or taken to improve complaint or civil rights 
programs of the agency." 

(a) Trends. Based on the administrative claims filed in accordance with 29 
C.F.R. § 1614, there are two noteworthy trends. 

The most consistent trnnd is the continued low number of findings of 
discrimination. Since annual reporting was required under the No FEAR Act, 
there have only been six cases that resulted in a finding of discrimination. In FY 
2011, there was one finding of discrimination and three settlements as discussed 
above. As discussed below, a number of reasons may explain this trend. First, the 
Department continues to emphasize the importance of adherence to EEO policies 
and laws to its employees. In addition, the Department is committed to ensuring 
that the Report of Investigation (ROI) that serves as the record in each case is 
comprehensive and complete. As a result of having a well-developed record in the 
ROI and information obtained through discovery in litigation, Department 
management has a better sense of how to respond to the allegations, including 
whether or not to settle a particular case. Having a well-developed record also 
better enables the Office of the Legal Adviser to represent the Department in 
litigation and for administrative law and federal district court judges to assess 
whether unlawful discrimination has occurred. Further, a number of cases are 
resolved using the alternative dispute resolution program and by EEO Counselors 
in the informal EEO process without there ever being a final determination on the 
merits. 

The Department has another mechanism through the Office of Civil Rights 
and FAM regulations to address harassment outside of the EEO and grievance 
processes, and as a result numerous workplace conflicts involving harassment are 
successfully addressed and resolved without a need for a final determination of 
whether or not the conduct was in fact unlawful. Specifically, 3 FAM 15 25 and 3 
FAM 1526 provide that the Office of Civil Rights will either conduct or oversee an 
inquiry into allegations of harassment. The reports generated through the 
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harassment inquiries are forwarded to HR for its determination of whether or not 
Department policy was violated and whether or not disciplinary action is 
appropriate. In general, many reports of harassment raised through these policies 
do not result in an EEO complaint or grievance, but may indicate harassment or 
other inappropriate conduct for which discipline may be imposed. 

Another trend concerns allegations of discrimination based on sex. The 
number of complaints alleging sex as a basis decreased sharply from 47 in FY 
2010 to 28 in FY 2011, a 40.4 percent decrease. The number of allegations of 
discrimination based on sex is at a five-year low. Based on our analysis of the 51 
harassment complaints, four were filed that alleged sexual harassment, a 55.6 
percent decrease from FY 2010. Decreases in sexual harassment and complaints 
alleging sex as a basis may be: connected to an increase in harassment training over 
the past two years. There could also be a correlation between a reduction in sexual 
harassment claims and claims where sex is a basis. We will continue to monitor the 
situation for further assessment. 

The data shows that there was a sharp increase in allegations of national 
origin discrimination. The number of complaints alleging national origin as a basis 
increased sharply from 16 in FY 2010 to 30 in FY 2011, an 87.5 percent increase. 
The number of allegations based on national origin discrimination reflects a 
number that is substantially higher the number of national origin complaints in the 
last five years. We believe this rise in complaints may be attributed to an increase 
in employee awareness of EEO rights. We will monitor the situation to determine 
the cause of the increase. 

(b) Causal Analysis. See above with respect to trends indicated. 

(c) Practical Knowleclg£. 

The Department has placed its version ofNo FEAR training online, and 
conducted mandatory No FEAR training for 2,145 Department employees in FY 
2011; the Department has trained a total of22,082 employees. DOS's civil rights 
training practices has led to b1!tter education among employees and managers about 
the value of conflict resolution in the workplace. The Department's consistent 
training practices has also led to increases in complaints as employees develop an 
understanding and trust in the EEO process and wish to avail themselves of 
possible remedies and solutions. 

The Department continued to educate its employees with respect to 
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disability-related issues and r•easonable accommodation. The Department created 
the Disability Reasonable Ac·:ommodations Division (DRAD) within the Bureau 
of Human Resources to addre:ss reasonable accommodation issues. The 
Department has seen a decrease in findings of discrimination that relate to 
reasonable accommodation and has improved the working environment for those 
with physical or mental impatrments. 

The Department enhanced the Alternative Dispute Resolution (ADR) 
program and the informal EEO process to focus on the early resolution of 
complaints. The value of utilizing ADR early in resolving workplace issues is 
critical, especially when issues arise from miscommunication rather than 
discrimination. Seeing the success of the ADR program warrants enhancing 
training for EEO Counselors and develop stronger facilitation and resolution 
techniques. We have refined the EEO Counselor Manual to improve counselor 
resolution techniques and processes. We believe better training and an improved 
manual will lead to increased resolution without compromising EEO counselor 
neutrality. 

VI. ADJUSTMENT TO BUDGET 

Section 203(a) (8) of the No FEAR Act requires that agencies include in the 
annual Report to Congress information about "any adjustment (to the extent the 
adjustment can be ascertained in the budget of the agency) to comply with the 
requirements, under section 201." Budget adjustment was not necessary in FY 
2011. 

VII. DOS RECOMMENDATIONS 

Continued training on EEO Jaws, whistleblower protections, prohibited 
personnel practices, diversity, cultural awareness/sensitivity, conflict resolution 
techniques, and improved communications should continue to improve the civil 
rights program at DOS. It is imperative that all employees are informed of their 
rights and protections under EEO, retaliation, and whistleblower laws. The Office 
of Civil Rights must work with DRAD to continue the pace of improvement in the 
work environment for employees with physical and mental impairments. 
Furthermore, it is crucial to train all managers and supervisors regarding the 
techniques of conflict resolution and to improve communication. ADR training 
may facilitate a reduction in the number of future EEO administrative and federal 
court cases. 
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3 FAM 4540 
LIST OF OFFENSES SUBJECT TO 

DISCIPLINARY ACTION - CIVIL SERVICE 
(TL:PER-410; 08-02-2001) 

3 FAM 4541 GEl"ERAL 
(TL:PER-410; 08-02-200;() 
(State Only) 
(Applies to Civil Service Employees) 

The purpose of the table in 3 FAM 4542 below is to advise employees, supervisors 
and managers of some of the types of employee behavior that can result in formal 
disciplinary action. The range of "possible" penalties is intended to serve as a 
general guideline based on mitigating or aggravating factors. No attempt has 
been made to list every possible punishable offense. The more common types of 
offenses experienced Government-wide are listed. Some offenses have been 
included mainly as a reminder that the particular behavior is to be avoided. The 
fact that an offense is not listed does not mean that a penalty cannot be imposed 
if the offense is committed. 

3 FAM 4542 LISiT OF DISCIPLINARY OFFENSES 
AND PENAL TIES 
TL:PER-410; 08-02-2001) 
(State Only) 
(Applies to Civil Service Employees) 

Penalties, mentioned below, will generally fall within the range of a Letter of 
Reprimand to Removal, ex1:ept where indicated. 

Nature of Penalties 
Offenses 

Relatic>nshin With Public 
1. Failure to obtain any required 
clearance of speech or al"ticle 
involving matters of offic:ial 
concern. (See 3 FAM 4100 
Annendix A). 

2. Discourteous conduct to the 
public confirmed by an 

http://arpsdir.a.state.gov/farn/03fam/03fam4540.html 2/24/2010 
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Immediate supervisor's report of 
four such instances within a 
one-year period (S U.S.C:. 7Sfil 
(al\. 

Secu1ritv Re• ulations 
3. Commission of a security 
Infractions or Violation (see 12 
FAM 550). 

4. Violations of security 
regulations, guidelines, Cir 
instructions such as 
unauthorized disclosure •lr 
exposure of 
classified/administratively-
controlled information, improper 
handllng of 
classified/administratively 
controlled information. 

Outside En11nlovment 8i. Interests 
5. Engaging in private business 
activities of a prohibited or 
unethical nature. 

6. Accepting of Improper dual 
employment or dual 
compensation by the U.S. 
Government. 

7. Solicitation or acceptance by 
an employee of gratuity or gift 
which might reasonably l'.>e 
Interpreted as tending to 
influence the performanc:e of 
official duties. 

8. Violation of regulations 
relating to acceptance of gifts 
and decorations from foreign 
aovernments <3 FAM 41221. 

9. Engaging, directly or 
Indirectly, in financial or other 
transactions, which create real 
or aaaarent conflicts of interest. 

Political Activity 
10. Improper political ao:ivity (~ Suspension or removal 
u.s.c. 7321 et sea. l. 

*Attiendance Related 
11. Unexcused or unauthorized 
absence from the job during 
working hours or on any 
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scheduled day of work (AWOL). 

12. A pattern of frequent 
lateness for duty (excessive 
tardiness). 

13. Imorooer use of sick leave. 

*Penalty depends on length and frequency of absences. Removal may be appropriate for a first or 
second offense if the absence is prolonged. 

Conduct On the Job 
14. Intoxication caused by 
alcohol or other druas. 

15. Disruptive behavior, 
fighting, threatening or 
attempting to inflict bodily injury 
to another, engaging In 
dangerous horseplay, use of 
abusive or obscene language to 
or about another person, 
creating a disturbance which 
adversely affects efficiency or 
which reflects unfavorably on 
the a a en"". 

16. Making false or unfounded 
statements concerning another 
officer or employee of the 
Government. 

17 Safety (non-motor vehicle): 
violations of safety regulations, 
instructions or prescribed safe 
practices, Including failure to 
reoort accident or lnlurv. 

18. Safety (Government motor 
vehicle operation): violation of 
traffic laws, safety regulations 
or instructions, or safe driving 
practices, including failure to 
reoort accident or iniurv. 

19. U.S. Government Prnoertv: 

a. Willful or negligent daimage or 
defacement. 

b. Willful misuse of or allowing 30-day suspension to removal 
the use of U.S. Government (Jl u.s.c. 1J42(b)) 
motor vehicles, aircraft, •Jr 
watercraft for other than official 
ourooses. 

20. Act of negligence or 
carelessness in performance of 
duty resulting in waste of public 
funds or inefficiencv. 
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21. Use or allowing uses of U.S. 
Government funds, property, or 
other resources for unofficial 
ourooses or for orivate benefit. 

22. Conducting personal affairs 
while in duty status, whi1:h 
negatively impacts on the 
efflciencv of the Service. 

23. Sleeping, loafing, or willful 
idleness while on dutv. 

24. Unauthorized maintenance 
or use of slush funds, gilt funds, 
or other funds, which aru 
undisclosed or unaccounted for. 

25. Failure to follow proper 
Instructions. 

26. Insubordination. 

27. Misuse of U.S. Government 
credentials, diplomatic or official 
oassoorts. 

28. Misuse of U.S. Government 
sponsored or issued credit 
cards. 

29. Improper use of official 
authoritv or Information. 

30. Acceptance of voluntary Appropriate admi nistratlve 
services for U.S. Government discipline Including, when 
contrary to statute. circumstances warrant, 

suspension without pay or 
removal I'" "c:.c. 1 ~4a'""· 

31. Use or attempted US<! of 
influence or pressure to secure 
favor in appointment, tr;;1nsfer, 
advancement or retention of a 
relative in the aaenl"V. 

32. Violation of the "no strike" Removal 
affidavit. 

33. Violation of merit principles 
or procedures with a 
demonstrable adverse elfect on 
one or more oersons. 

34. Harassing, threatening, or 
taking reprisal action against an 
employee as a result of cir in 
anticipation of a grievance, 
appeals, complaint, or other 
exercise of riahts. 
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35. Misappropriation or Appropriate administrative 
misapplication of funds (see discipline including, when 
e.g., n_u_._s.c...J__J~ or ;u. circumstances warrant, 
u.s.c. 1301). suspension without pay or 

removal. (See for example, 3-1 
u.s.c. 1349.) 

36. Gifts to official supervisors Removal (required by 5..!bS~C· 
- soliciting contributions for l_3_5JJ. 
gifts or presents to thosu in 
superior official positions, 
accepting gifts or presents from 
Government employees 
receiving lower salaries, or 
making donations as a gift or 
present to official supervisors. 
(Exception: This does Mt 
prohibit a voluntary gift ·Jf 
nominal value or donation in a 
nominal amount made on a 
special occasion such as 
marriage, illness, retirement, or 
transfer. (22 CFR 1~~-202 
(e). 

Personal Conduct or Character 
37. Misconduct general --
immoral, indecent, unethical, 
criminal, infamous, dishonest or 
notoriously dlsaraceful C•Jnduct. 

38. Fraud (misrepresent.~tlon, 
falsification, or willful omission 
of material fact in conne·ction 
with application, employment, 
or any record, report, 
Investigation, or other 
proceedino). 

38. Conduct demonstrating 
untrustworthiness, unreliability 
or use of poor iudament. 

40. Discrimination* 

• As used in this table, discrimination refers to a specific act taken by an 
employee in the performance of his or her official duties, which 
discriminates against one or more individuals on the basis of race, sex, 
religion, color, age, national origin, handicapping condition, marital status, 
oolitical affiliation or sexual orientation. 

41. Refusal to answer 
appropriate interrogation or 
otherwise cooperate in properly 
authorized inaulrv. 

42. Failure to pay a just 
financial obligation(s) in a 
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orooer and tlmelv manmir. 

43. Violation of laws, 
regulations, or policies nilative 
to possession, use, or 
transportation of firearms or 
other danoerous weaoons. 

Miscellaneous Offenses 
44. Violation of any 
administrative regulations which 
do not orovide a oenaltv. 

3 FAM 4543 THl~OUGH 4549 UNASSIGNED 
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3 FAM 4377 LISIT OF DISCIPLINARY OFFENSES 
AND PENAL TIES 
(TL:PER-486; 10-28-2003) 
(Uniform State/USAID/BBG/Foreign Service Corps, USDA/Commerce) 
(Applies to Foreign Service Only) 

Na tu re of Offenses Penalties 

Penalties will generally 
fall within the range of a 
Letter of Reprimand to 
Removal except where 
Indicated. 

Relationshio With Public 

1. Failure to obtain any required clearance of speech or 
article involving matters of offic:ial concern (See 3 FAM 
41701 

2. Discourteous conduct to the public confirmed by an 
immediate supervisor's report c)f four such instances 
within a one-vear cerlod rs UAi.C. 7SO~la1\ 

3. Making unauthorized commitments for contracts, 
grants, or cooperative agreemunts 

securitv Reoulations 

4. Commission of securitv infractions or violations <See 12 FAM 550\ 

5. Violation of security regulatio)ns relating to reporting 
contacts with, and restricting fraternization with certain 
'""ninn nationals. !See .17 """' 262\ 

6. Violations of other security regulations, guidelines, 
or instructions such as unauthc1rized disclosure or 
exposure of classified/administratively-controlled 
information, improper handling of 
classified/administrativelv controlled information. 

Outside Emclovment: and Interests 

7. Engaging in private business. activities of a prohibited or unethical nature. (See 
1 F"M 4120 and "! FAM 4130\ 

8. Accepting of improper dual Eimployment or dual 
comcensation by the U.S. Govurnment. 

9. Solicitation or acceptance by· an employee of 
gratuity or gift which might reasonably be interpreted 
as tending to influence the performance of official 
duties. 

10. Violation of regulations rele,ting to acceptance of 
gifts and decorations from foreign governments. (See 
3 FAM 4122) 
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11. Engaging, directly or indirectly, in financial or other 
transactions which create real or apparent conflicts of 
Interest. 

Political Activltv 

12. Imorooer oolitical activitv (5 11.s.r, 73.Zl. et seo. ). 

* Attendance Related Suspension or removal 

13. Unexcused or unauthorizecl absence from the job during working hours or on 
any scheduled day of work (AWOL). 

14. A pattern of frequent laten·ess for duty (excessive 
tardiness). 

15. Imoronor use of sick or home leave. 

*(penalty depends on l1ength and frequency of absences. Removal may be 
appropriate for a first or second offense if the absence is prolonged) 

NOTE: A letter of leave~ restriction may be issued by an executive director or 
equivalent prior to the IE!tter of reprimand. 

Conduct On the Job 

16. Intoxication caused bv alcc•hol or other druos. 

17. Disruptive behavior, fighting, threatening or 
attempting to inflict bodily injury to another, 
engaging in dangerous horseplay, use of abusive or 
obscene language to or about another person, 
creating a disturbance which adversely affects 
efficiency or which reflects unfilvorably on the 
Forelan Service or aaencv. 

18. Making false or unfounded statements concerning 
another officer or emolovee of the U.S. Government. 

19. Safety (nonmotor vehicle): violations of safety 
regulations, instructions, or pruscribed safe practices, 
includina failure to reoort accident or iniurv. 

20. Safety (U.S. Government motor vehicle 
operation): violation of traffic l•iws, safety regulations 
or instructions, or safe driving practices, including 
failure to reoort accident or iniurv. 

21. U.S. Government Property. 

a. Willful or negligent dam;ige or defacement 

b. Willful misuse of, or allowing the use of U.S. 30- day suspension to 
Government motor vehicle, aircraft, or removal 
watercraft for other than official ourooses. 

22. Act of negligence or carelessness in performance 
of duty resulting in waste of public funds or 
inefficienr:v. 

23. Use, or allowing use, of U.S. Government funds, 
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property, or other resources for unofficial proposes or 
for orivate benefit. 

24. Using U.S. Government equipment for prohibited 
activities, including gambling, .advertising for 
personal gain, or viewing, downloading, storing, 
transmitting or copying materi.als that are sexually 
explicit, while on or off duty or on or off U.S. 
Government oremises. 

25. Conducting personal affairs while in duty status 
which negatively impacts on the efficiency of the 
Service. 

26. Sleeping, loafing, or willful idleness while on 
dutv. 

27. Unauthorized maintenance or use of slush funds, 
gift funds, or other funds, which are undisclosed or 
unaccounted for. 

28. Failure to follow orooer ins·tructions. 

29, Insubordination. 

30. Misuse of U.S. Government credentials, 
dlolomatlc or official oassoorts. 

31. Misuse of U.S. Government sponsored or issued 
credit cards, or untimely payment or nonpayment of 
balance due. other than dlsout•ad charoes. 

32. Imorooer use of official authoritv or information. 

33. Acceptance of voluntary services for U.S. Appropriate administrative 
Government contrary to statut1!. discipline including, when 

circumstances warrant, 
suspension without pay or 
removal. (31 u.s.c. 1349 
fall 

34. Use or attempted use of influence or pressure to 
secure favor in appointment, transfer, advancement, 
or retention of a relative in the aoenc:v. 

35. Violation of the "no strike" affidavit. Removal 

36. Violation of merit principles or procedures with a 
demonstrable adverse effect on one or more oersons. 

37. Harassing, threatening, or taking reprisal action 
against an employee as a result of or in anticipation 
of a grievance, appeal, complaint, or other exercise 
of riahts. 

38. Misappropriation or misapplication of funds (see Appropriate administrative 
e.g., 31 U.S.C. 1341 or 31 U.S.C. 1301). discipline including, when 

circumstances warrant, 
suspension without pay or 
removal. (See e.g., 11 
u.s.c. 134Ql. 

39. Gifts to official supervisors , soliciting Removal (required by 5: 
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contributions for gifts or presents to those In superior u.s,.c, __ 735_1, see also S 
official positions, accepting gifts or presents from CFR 735.202(d)). 
U.S. Government employees r•~celvlng lower salaries, 
or making donations as a gift or present to official 
supervisors. (Exception: This does not prohibit a 
voluntary gift of nominal value or donation in a 
nominal amount made on a special occasion such as 
marriage, illness, retirement, cor transfer. (22 CFR 
10.735-202(el and 5 CFR 735.202(dll. 

Personal Conduct or Character 

40. Misconduct general - Immoral, indecent, 
unethical, criminal, infamous, dishonest, or 
notorlouslv dlsaraceful conduct:. 

41. Fraud (misrepresentation, falsification, or willful 
omission of material fact in connection with 
application, employment, or any record, report, 
lnvestlQation. or other oroceedino), 

42. Conduct demonstrating untrustworthiness, 
unreliability, or use of poor judgment. (3 FAM 
4130 ). 

43. Discrimination: As used in this table, 
discrimination refers to a specrnc act taken by an 
employee In the performance c1f his or her official 
duties which discriminates against one or more 
individuals on the basis of race, sex, religion, color, 
age national origin, handicapping condition, marital 
status. oolitlcal affiliation. or SE!XUal orientation. 

44. Refusal to answer appropri.~te interrogation or 
otherwise coooerate in orooerl11 authorized inouirv. 

45. Failure to pay a just financial obllgation(s) in a 
orooer and timely manner. 

46. Unauthorized sale of personal property while 
stationed abroad. 

47. Violation of host country, agency, or Foreign 
Service oost curren""' exchana1! laws/reaulations. 

48. Violation of laws, regulations, or policies relative 
to possession, use, or transportation of firearms or 
other dangerous weaoons. 

Miscellaneous Offenses 

49. Violation of any administrative regulations which 
do not orovide a oenaltv. 
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3 FAM 1525 AN'TI·SEXUAL HARASSMENT POLICY 
(CT:PER-567; 09-22-2005) 
(State) 
(Foreign Service and Civil .Service Employees) 

a. The Department of Stat1~ is committed to providing a workplace that is free from 
sexual harassment. Sexual harassment in the workplace is against the law and 
will not be tolerated. When the Department determines that an allegation of 
sexual harassment is credible, it will take prompt and appropriate corrective 
action. 

b. All Department employees, including but not limited to staff, supervisors, and 
senior officials, are reqi.1ired to comply with this policy. Employees are 
expected to behave pro'fessionally and to exercise good judgment in work
related relationships, whether with fellow employees, business colleagues, or 
members of the public with whom they come in contact in the course of official 
duties. Further, all employees are expected to take appropriate measures to 
prevent sexual harassment. Unwelcome behavior of a sexual nature should be 
stopped before it becomes severe or pervasive and rises to a violation of law. 

3 FAM 1525.1 What is sexual harassment? 
(CT:PER-567; 09-22-2005) 
(State) 
(Foreign Service and Civil Service Employees) 

a. Unwelcome sexual advances, requests for sexual favors, and other verbal or 
physical conduct of a sexual nature constitute sexual harassment when: 

(1) An employment d1~cision affecting that individual is made because the 
individual submitt1~d to or rejected the unwelcome conduct; or 

(2) The unwelcome conduct unreasonably interferes with an individual's work 
performance or cneates an intimidating, hostile, or abusive work 
environment. 

b. Certain behaviors, such .~s conditioning promotions, awards, training or other 
job benefits upon acceptance of unwelcome actions of a sexual nature, are 
always wrong. 

c. Unwelcome actions suct"1 as the following are inappropriate and, depending on 
the circumstances, may in and of themselves meet the definition of sexual 
harassment or contribut•e to a hostile work environment: 

• Sexual pranks, or repeated sexual teasing, jokes, or innuendo, in person 
or via e-mail 

• Verbal abuse of a sexual nature 

• Touching or grabbing of a sexual nature 
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• Repeatedly standing too close to or brushing up against a person 

• Repeatedly asking a person to socialize during off-duty hours when the 
person has said no or has indicated he or she is not interested 
(supervisors in p~1rtlcular should be careful not to pressure their 
employees to sociialize) 

• Giving gi~s or leciving objects that are sexually suggestive 

• Repeatedly making sexually suggestive gestures 

• Making or postinq sexually demeaning or offensive pictures, cartoons or 
other materials in the workplace 

• Off-duty, unwelcc)me conduct of a sexual nature that affects the work 
environment 

d. A victim of sexual harassment can be a man or a woman. The victim can be of 
the same sex as the harasser. The harasser can be a supervisor, co-worker, 
other Department employee, or a non-employee who has a business 
relationship with the De!partment. 

3 FAM 1525.2 Reiiponsibilities and/or Rights 

3 FAM 1525.2-1 The1 Department's Responsibilities 
(CT:PER-567; 09-22-2005) 
(State) 
(Foreign Service and Civil Service Employees) 

a. If the Department receives an allegation of sexual harassment, or has reason to 
believe sexual harassm,ent is occurring, it will take the necessary steps to 
ensure that the matter is promptly investigated and addressed. If the 
allegation is determined to be credible, the Department will take immediate and 
effective measures to end the unwelcome behavior. The Department is 
committed to taking action if it learns of possible sexual harassment, even if 
the individual does not wish to file a formal complaint. 

b. The Office of Civil Rights (S/OCR) is the main contact point for questions or 
concerns about sexual harassment. S/OCR has responsibility for investigating 
or overseeing investigations of alleged sexual harassment. S/OCR is committed 
to ensuring that all inve!stigations of sexual harassment are conducted in a 
prompt, thorough, and impartial manner. 

c. Supervisors and other responsible Department officials who observe, are 
informed of, or reasonably suspect incidents of possible sexual harassment 
must immediately repo1t such incidents to S/OCR, which will either initiate or 
oversee a prompt investigation. Failure to report such incidents to S/OCR will 
be considered a violation of this policy and may result in disciplinary action. 
S/OCR will provide guidance as needed on investigating and handling the 
potential harassment. :Supervisors should take effective measures to ensure no 
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further apparent or alleged harassment occur pending completion of an 
investigation. 

d. The Department will seE!k to protect the identities of the alleged victim and 
harasser, except as reasonably necessary (for example, to complete an 
investigation successfully). The Department will also take the necessary steps 
to protect from retaliation those employees who in good faith report incidents 
of potential sexual harassment. It is a violation of both federal law and this 
policy to retaliate against someone who has reported possible sexual 
harassment. Violators rnay be subject to discipline. 

e. Employees who have be!en found by the Department to have subjected another 
employee to unwelcom1~ conduct of a sexual nature, whether such behavior 
meets the legal definition of sexual harassment or not, will be subject to 
discipline or other apprnpriate management action. Discipline will be 
appropriate to the circumstances, ranging from a letter of reprimand through 
suspensions without pay of varying lengths to separation for cause. A verbal or 
written admonishment, while not considered formal discipline, may also be 
considered. 

3 FAM 1525.2-2 Employee's Rights and Responsibilities 
(CT:PER-567; 09-22-2005) 
(State) 
(Foreign Service and Civil Service Employees) 

a. Any employee who beliE!ves he or she has been the target of sexual harassment 
is encouraged to inform the offending person orally or in writing that such 
conduct is unwelcome cind offensive and must stop. 

b. If the employee does nC>t wish to communicate directly with the offending 
person, or if such communication has been ineffective, the employee has 
multiple avenues for reporting allegations of sexual harassment and/or 
pursuing resolution. 

c. Employees are encouraged to report the unwelcome conduct as soon as 
possible to a responsible Department official. It is usually most effective
although it is not required-that the official be within the employee's 
supervisory chain. Responsible Department officials include first- or second-line 
supervisors, the offending person's supervisor, the post's management officer, 
the bureau's Executive Director, or the Office of Civil Rights (S/OCR). 

d. In addition to reporting sexual harassment concerns to a responsible 
Department official, employees who believe they have been subjected to sexual 
harassment may elect t:o pursue resolution in several ways, including: 

(1) Mediation: Mediation is an informal way to resolve office problems using 
a trained mediatc1r who facilitates communication between the parties to 
the dispute. If an employee chooses to attempt resolution through 
mediation, mana!iement is obligated by Department policy to send a 
representative to the table. If a resolution is not reached, the parties 
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may continue to pursue their rights in any other appropriate forum. Employees 
may ask for the assistance of a mediator by contacting S/OCR. 

(2) Grievances: Civil Servants who are not covered by a negotiated 
grievance procedure cannot bring grievances on EEO matters. Civil 
Service employees who are covered by a negotiated grievance procedure 
may only file a grievance alleging sexual harassment or other EEO 
matters if permitted by the governing collective bargaining agreement. 
Members of the Foreign Service may file grievances on EEO matters; 
however, pursuant to 3 FAM 4428, they must elect to file either a 
grievance or a formal EEO complaint. If a Foreign Service employee 
elects to file a grievance, the Grievance Staff (HR/G) will investigate the 
allegations and re!commend a resolution to the Deputy Assistant 
Secretary responsible for rendering the agency decision on grievances. 
The employee mc:1y appeal to the Foreign Service Grievance Board. 

(3) EEO processes: All employees working in the United States and U.S. 
citizens working for the Department overseas can file an Equal 
Employment Opportunity (EEO) complaint with the Department. An 
employee who wi:shes to file a complaint under EEO procedures must 
consult an EEO counselor within 45 days of the alleged incident. A list of 
EEO counselors is available on S/OCR's website. It is not necessary for 
an employee to c1:>mplain to his/her supervisor before approaching an 
EEO counselor, n<lr to attempt informal resolution through mediation or 
other means. (Note: Some contractors cannot, by law, bring EEO 
complaints against the Department; contractors may contact S/OCR for 
guidance.) 

(4) Processes for Fc>reign Service Nationals (FSNs): Issues raised by 
FSNs are handled at post consistent with post-established procedures for 
FSN discrimination complaints and guidance available on the S/OCR 
website. FSNs with questions about post procedures should contact the 
post's senior management officer and/or designated EEO counselor. FSNs 
may also contact S/OCR for guidance. 

e. More information about the resolution and complaint processes is available on 
the S/OCR's website. 

3 FAM 1526 DI!SCRIMINATORY HARASSMENT 
POLICY 
(CT:PER-567; 09-22-2005) 
(State) 
(Foreign Service and Civil Service Employees) 

a. The Department of State is committed to providing a workplace that is free from 
discriminatory harassment. Employees must not harass anyone because of 
race, color, gender, national origin, religion, physical or mental disability, 
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sexual orientation, or because the person is 40 years old or older. Employees also 
must not harass someone for opposing discrimination or for participating in the 
discrimination complaint process. 

b. Sexual harassment is addressed separately in the Department's Policy on 
Sexual Harassment (;3_E'8M 1525). 

c. All Department employ1?es, including but not limited to staff, supervisors, and 
senior officials, must comply with this policy. All employees are also expected 
to take appropriate me11sures to prevent discriminatory harassment. 
Employees who believe they are being harassed for one of the reasons listed 
above or who witness potential harassment are encouraged to report the 
offending conduct so that it can be stopped before it becomes severe or 
pervasive and rises to a possible violation of law. 

3 FAM 1526.1 What Is Discriminatory Harassment? 
(CT:PER-567; 09-22-2005) 
(State) 
(Foreign Service and Civil Service Employees) 

a. Discriminatory harassm1?nt is verbal or physical conduct that denigrates or 
shows hostility toward c:m individual because of his or her race, color, gender, 
national origin, religion, age (40 or over), physical or mental disability, sexual 
orientation, or because of his or her opposition to discrimination or his or her 
participation in the discrimination complaint process. In general, harassment is 
against the law when it creates an intimidating, hostile, or offensive working 
environment, or when it interferes with an individual's work performance. 

b. Some examples of conduct that might constitute harassment include: 

• Racial epithets, "jokes," offensive or derogatory comments, or other 
verbal or physical conduct based on an individual's race/color 

• Ethnic slurs, wor~cplace graffiti, or other offensive conduct directed 
towards an individual's birthplace, ethnicity, culture, or foreign accent 

• Verbal or physical abuse, "jokes" or offensive comments based on an 
individual's age, gender, disability, or sexual orientation 

• Making, posting, e-mailing, or circulating demeaning or offensive 
pictures, cartoons or other materials in the workplace that relate to race, 
ethnic origin, gender or one of the other protected categories listed 
above, or using US government equipment to circulate such materials 

c. The harasser can be a s;upervisor, co-worker, other Department employee, or a 
non-employee who has a business relationship with the Department 

3 FAM 1526.2 ThE! Department's Responsibilities Under 
This Policy 

http://arpsdir.a.state.gov/fam/03fam/03faml 520.html 2/24/2010 

http://arpsdir.a.state.gov/fam/03fani/03faml520.html


3 FAM 1520 Equal Employment Opportunity - Non-Discrimination on the Basis of Race,... Page 6 of 8 

(CT:PER-567; 09-22-2005) 
(State) 
(Foreign Service and Civil Service Employees) 

a. If the Department receives an allegation of discriminatory harassment, or has 
reason to believe such harassment is occurring, it will take the steps necessary 
to ensure that the matt1~r is promptly investigated and addressed. If the 
allegation is determined to be credible, the Department will take immediate and 
effective measures to end the unwelcome behavior. The Department is 
committed to taking action if it learns of possible discriminatory harassment, 
even if the individual does not wish to file a formal complaint. 

b. The Office of Civil Rights; (S/OCR) is the main contact point for questions or 
concerns about discrimi1natory harassment. S/OCR is responsible for 
investigating or overseeing investigations of alleged discriminatory 
harassment. S/OCR is committed to ensuring that all investigations are 
conducted in a prompt, thorough, and impartial manner. 

c. Supervisors and other responsible Department officials who observe, are 
informed of, or reaso·nal:ily suspect incidents of possible discriminatory 
harassment must immediately report such incidents to S/OCR, which will either 
initiate or oversee a prompt investigation. Failure to report such incidents to 
S/OCR will be considered a violation of this policy and may result in disciplinary 
action. 

d. S/OCR will provide guidance as needed on investigating and handling the 
potential harassment. Supervisors should take effective measures to ensure no 
further apparent or alle9ed harassment occur pending completion of an 
investigation. 

e. The Department will seek to protect the identities of the alleged victim and 
harasser, except as reasonably necessary (for example, to complete an 
investigation successfully). The Department will also take the necessary steps 
to protect from retaliatiCJn those employees who in good faith report incidents 
of potential discriminatciry harassment. It is a violation of both federal law and 
this policy to retaliate ai;iainst someone who has reported unlawful 
harassment. Violators may be subject to discipline. 

f. Employees who have be,en found by the Department to have discriminatorily 
harassed others may be! subject to discipline or other appropriate management 
action. Discipline will bi~ appropriate to the circumstances, ranging from a 
letter of reprimand to suspensions without pay to separation for cause. A 
verbal or written admor1ishment, while not considered formal discipline, may 
also be considered. 

3 FAM 1526.3 Employee's Rights and Responsibilities 
Under This Policy 
(CT:PER-567; 09-22-2005) 

http://arpsdir.a.state.gov/farn/03fom/03fam 1520 .html 2/24/2010 

http://arpsdir.a.state.gov/fam/03feim/03faml520.html
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(State) 
(Foreign Service and Civil Service Employees) 

a. Any employee who believes he or she has been the target of discriminatory 
harassment is encouraged to inform the offending person orally or in writing 
that such conduct is unwelcome and offensive and must stop. 

b. If the employee does not wish to communicate directly with the offending 
person, or if such communication has been ineffective, the employee has 
multiple avenues for reporting allegations of discriminatory harassment and/or 
pursuing resolution. 

c. Employees are encoura!~ed to report the unwelcome conduct as soon as 
possible to a responsible Department official. It is usually most effective
although it is not requiri2d-that the official be within the employee's supervisory 
chain. Responsible Department officials include first- or second-line 
supervisors, the offending person's supervisor, the post's management officers, 
the bureau's Executive Director, and the Office of Civil Rights (S/OCR). 

d. In addition to reporting harassment concerns to a responsible Department 
official, employees who believe they have been subjected to discriminatory 
harassment may choosE~ to pursue resolution in several other ways, including: 

(1) Mediation: Mediation is an informal way to resolve office problems using 
a trained mediator who facilitates communication between the parties to 
the dispute. If an employee chooses to attempt resolution through 
mediation, managiement is obligated by Department policy to send a 
representative to the table. If a resolution is not reached, the parties 
may continue to pursue their rights in any other appropriate forum. 
Employees may a:Sk for the assistance of a mediator by contacting 
S/OCR; 

(2) Grievances: Civil Service employees who are covered by a negotiated 
grievance procedure may have the option to file a grievance alleging 
discriminatory harassment if permitted by the governing collective 
bargaining agreement. Civil Servants who are not covered by a 
negotiated grieva11ce procedure generally may not bring grievances 
alleging discriminatory harassment. Members of the Foreign Service may 
file grievances on EEO matters; however, pursuant to 3 FAM 4428, they 
must elect to file 12ither a grievance or a formal EEO complaint. If a 
Foreign Service employee elects to file a grievance, the Grievance Staff 
(HR/G) will investigate the allegations and recommend. a resolution to the 
Deputy Assistant Secretary responsible for rendering the agency decision 
on grievances. The employee may appeal to the Foreign Service 
Grievance Board; 

(3) EEO processes: All U.S. citizen employees or U.S. citizen applicants for 
employment may file an Equal Employment Opportunity (EEO) complaint 
with the Department. Individuals who wish to file an EEO complaint 
must consult a Department of State EEO counselor within 45 days of the 
most recent harassing incident. A list of EEO counselors is available.on 

http://arpsdir.a.state.gov/fam/03fam/03faml520.html 2/24/2010 

http://arpsdir.a.state.gov/fam/03fimi/03faml520.html
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S/OCR's website at seer.state.gov. It is recommended, but it is not necessary, 
for an employee to complain to his/her supervisor or other responsible 
official before approaching an EEO counselor. (Note: Personal services 
contractors and third-party contractors may not, depending on the 
circumstances, bE! able to pursue an EEO claim against the Department; 
they may contact S/OCR for guidance.); 

(4) Processes for Fc>reign Service Nationals (FSNs): Issues raised by 
FSNs are handled according to complaint processing procedures 
established at post and guidance available on the S/OCR website. FSNs 
with questions about post procedures should contact the post's senior 
management officer and/or designated EEO counselor. FSNs may also 
contact S/OCR for guidance; and 

(5) Complaints of Discrimination or Harassment based on Sexual 
Orientation: Th,e Department has prohibited sexual orientation 
discrimination as a matter of policy and has established a comprehensive 
complaints process for such situations, even though such discrimination is 
not prohibited in the federal workplace as a matter of law. The process is 
explained in the Foreign Affairs Handbook at 3 FAH-1 H-1520. 
Alternatively, For•~lgn Service employees may also raise claims of sexual 
orientation discrimination in the Foreign Service grievance process. That 
process is explained in 3 FAM 4400. Civil Service employees may also be 
able to use a neg•:>tiated grievance procedure, or appeal to the Merit 
Systems Protection Board or the Office of Special Counsel. 

http://arpsdir.a.state.gov/fam/03fam/03fam 1520.html 2/2412010 

http://socr.state.gov
http://arpsdir.a.state.gov/fam/03fimi/03faml520.html
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March 23, 2012 

U.S. Equal Employment Opportunity Commission 
1801 L Street, NW 
Room 10133 
Washington, DC 20507 

Dear Chairman Berrien: 

Enclosed for your information is a copy of the FY 2011 Annual Report of the 
U.S. Trade and Development Agency (USTDA) as required by Section 203 of the 
Notification and Federal Employee Antidiscrimination and Retaliation Act of2002, ("No 
FEAR Act"), Public Law 107-174. 

Please let us know if you have any questions or if we could otherwise be of 
assistance. 

<;;;~~ 
Carolyn Hum 
Director, EEO 
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Section 

203(a)(1) 

203{a){2) 

203(<:)(3) 

203(a)(4) 

203(a)(5) 

203(a)(6) 

U.S. TRADE AND DEVELOPMENT AGENCY 
Fiscal Year 2011 

Annual Report on the 
Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 

("No FEAR Act") 

Subject Matter FY2011 I FY2010 I FY2009I FY2008 I FY20071 FY2006 .... omment 

I I I I I 
The number of cases arising under each of OI OJ 01 01 01 0 
the respective provisions of law covered by 
paragraph (1) and (2) of section 201(a) in 
which discrimination on the part of the agency 

alleaed. 
The s1atus or disposition of cases described in OI 01 01 01 01 0 
paragraph ( 1 ) . 

The amount of money required to be 01 01 01 01 01 0 
reimbursed by such agency under section 201 
in connection with each sch cases, separately 
identifying the aggregate amount of such 
reimbursements attributable to the payment 
of attomevs' fees, if anv. 
The number of employees disciplined for 01 OI OI OI 01 0 
discrimination, retaliation, harassment, or any 
other inraction of any provision of law referred 
to in nar::inranh 11\. 
The final year-end data posted under section See attached Equal Employment 
301(c)(1)(8) for such fiscal year (without regard Opportunity Data Posted Pursuant to 
to section 3011c)l2\. the No FEAR Act for FY 2006-20011. 
A detailed description of It is USTDA's policy to take immediate and appropriate 

disciplinary action for any harassment or discriminatory misconduct. 
USTDA's Director llas reviewed with all staff an EEO policy statement 

(A) the policy implemerrled by that agency that reinforces the Agency's commitment toward establishing 
relating to appropriate disciplinary actions a workplace free from discrimination, harassment, 

and retaliation that ctear1y states that such behavior will not be tolerated. 
against a Federal employee who This is also stated within the Agency's EEO, 

Anti-Discrimination, Harassment, Sexual Harassment and 

(i) discrimated against any individual in Reasonable Accommodation policies. These policies are 
violation of any of the laws cited under section issued to all employees every year, to new entrants in New 

201(a)(1) or (2); or Employee Orientation sessions, and are posted on the Agency 
intranet. 

(ii) committed another prohibited personnel 
practice that was revealed in the investigation 
of a complaint alleging a violation of any of the 
laws cited under section 20Hall1\ or (2\; and 



(8) with respect to each of such laws, the 01 OI OI OI OI 0 
number of employees who are disciplined in 
accordance with such policy and the :specific 
nature of the disciolinarv action taken. 

203(a)(7) An analysis of the information described under 
paragraphs (1) though (6) (in conjunction with 
data provided to the Equal Employment 
Opportunity Commission in compliance with 
part 1614 of title 29 of the Code of Federal 
Regulations), including: 

(A) an examination of trends; USTDA's annual workforce between Fiscal Years (FYs) 2004 
and 2011 averaged 45.6 employees. There 1Nere no EEO 
complaints between FYs 2006 and 2011. 

(B) causal analysis; Since USTDA's complaint activity does not lend itself a trend 
analysis, we are unable to conduct a corresponding causal 
analvsis. 

(C) practk:.al knowledge gained through USTOA \\as zero tolerance for discr\mina1.ion in the workplace. The 
experience, and Agency has strengthened agency anti-discrimination 

Policies and has committed itself to ensuring that it is in full 
compliance with relevant EEO laws and regulations. 

USTDA implements EEO policies to ensure that ii recurits, 
retains, and promotes a highly qualified and diver"Se 
work-force based on merit and equal employment opportunity and has 
made a major commitment to training its employees 
and manaaers on their EEO riahts and res"""sibilities. 

(0) any actions planned or taken to improve USTDA continues to enhance its EEO program, and reviews and 
complaint or civil rights programs of the agency updates its EEO policies as needed. In 2009, an anonymous 

"Suggestion Box'' directly to the Deputy Director of the UST DA has 

been established to provide a "safe" method of reporting and resolving 
potential EEO issues at the senior management level; in 2011 agency 
policies as as related to Anti-Discrimination, Sexual Harassment, 
Reasonable Accomodation, Wor1'.place Harassment, GINA and No FEAR 
Act were updated and reissued, and continual training of agency 
executives, managers, supervisors and employees in the various topics 
relating to Federal antidiscriminatlon statutes are held annually. 

203(a)(8) Any adjustment (to the extent the adjustment 01 01 01 01 01 0 
can be ascertained in the budget of the 
agency) to comply with the requirements 
under section 201. 

203(a)(9) Agency Training Plan USTDA emphasizes training as an important tool in informing 
employees of their rights and protections under EEO, retaliation 
and whistleblower laws, as well as required training on conflict 

resolution, wor1dng in a diverse workforce and sexual 
harrassment. No FEAR training has been held for employees. In 
addition, Agency senior staff and manage~ 

continue to participate in ongoing training sessions on topics including: 
ADR and Effective Mediation, Management Leadership, Communication 
and Team Building wor1<shops. 

EEO training occurs on an annual basis. 



U.S. Trade and Development Agency 
FY11 Year End Statistical Report of Discrimination Complaint Processing 

(Reporting period begins October 1 and ends on September 30 for each year) 

CUMMULATIVE DATA 
COMPARATIVE DATA FY2011 

I• 02008 I FY2010 1011/10 THRU 9130111 

FuRMAL COMPLAINT ACTIVITIES 

A. Total com laints 0 0 0 0 0 0 
B. Individuals Filinn com laints 0 0 0 0 0 0 
C. Individuals whO filed two or more come laints 0 0 0 0 0 0 
D. Number of comolaints bv basis of all discrimination 0 0 0 0 0 0 
E. Number of comolaints bv non EEO basis 0 0 0 0 0 0 
F. Number Of com~ laints nv issues of allAned disaimination 0 0 0 0 0 0 
G. Number of comolaints withdrawn 0 0 0 0 0 0 

AVERA.GE# vF DAYS Tv ... oMFLETE INVESTIGA I ~HS 

A. All comolaints ~ lino for anv l th of time 0 0 0 0 0 0 
B. AH ints 1ino in which a hearina was not uested 0 0 0 0 0 0 
c. All comPl&ints ndi in which a hearinn was uested 0 0 0 0 0 0 
D. Number of aints firs! filed before the start of fiscal ' 0 0 0 0 0 0 
E. Number of indi · sis whO filed before the start of fiscal vear 0 0 0 0 0 0 

AVE~Ac..;E !l·uF DAYS T COMPLETE FINAL AGENCY ACTION 

A. AH aints~a for anv of time 0 0 0 0 0 0 
B. All comnlaints i in which a hearinn was not uested 0 0 0 0 0 0 
C. All romDlaints i in which a hearinn was rAnuested 0 0 0 0 0 0 

NUMB co LAIN TS PENDING AT EACH S EP OF THE EEu PROCESa 

lnves 0 0 0 0 0 0 
B. Hearino 0 0 0 0 0 0 
C. Final action 0 0 0 0 0 0 
D. ,, 0 0 0 0 0 0 
E. Number· .... ions not como1eted within180 davs 0 0 0 0 0 0 
F. Number of authorized extensions 190 0 0 0 0 0 0 

COMPLAINT::; DISMISSt:D PUR5UANT TO 29CFR 1614.1071AI 

A N"""""of Jaints dismissed 0 0 0 0 0 0 
B. Averaae lenmh of time ; ior to dismissal 0 0 0 0 0 0 

FINAL AGENCY ACTIONS INVOLVING A FINDING OF DISCRIMINATION 

A Total number of final actions involvino a findina of discrimination 0 0 0 0 0 0 
B. Number and~ of final actions rendered without a hearino 0 0 0 0 0 0 
C. Number and of final actions rendered after a heari 0 0 0 0 0 0 

0 .. Number and centaae of final actions baSed on each res ive basis 0 0 0 0 0 0 
b. 

""""""""' can 
! of final"'""" ba'9d on each,., ;.,. .. .,, cendeced wilhout she 0 0 0 0 0 0 

'· Number and n&rcen of cases based on each re~ ·ve basis rendered after a hearlnn 0 0 0 0 0 0 
d. Number and nArcent of final actions fOf each re ive issue 0 0 0 0 0 0 
e. Number and of final actions for each re ive issue rendered without a hearina 0 0 0 0 0 0 
f. Number and of flf181 actions for each re ive issue rendered after a hearina 0 0 0 0 0 0 
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ASSISTANT SECRETARY 

DEPARTMENT OF THE TREASURY 
WASHINGTON 

MAR 1 6 2012 

The Honorable Jacqueline A. Berrien 
Chairwoman 
U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Chairwoman Berrien: 

Pursuant to the Notification and Federal Employee Antidiscrimination and Retaliation (No 
FEAR) Act of2002, Public Law 107-174, the Department of the Treasury's Fiscal Year 2011 No 
FEAR Annual Report is provided for your review at http://www.treasurv.gov/No-Fear
Act/Pages/default.aspx. 

We are pleased to post this annual report on our publicly accessible website, rather than 
printing and mailing copies, consistent with the Government Paperwork Elimination Act, Public 
Law 105-277, and the Department's continuing efforts to move toward a paperless work 
environment. We hope that you find this format useful and convenient. 

Should you or your office have any questions regarding the report's content, or should you 
prefer a hard copy of the report, please let me know, or you may contact Mariam G. Harvey, 
Associate CHCO (Civil Rights and Diversity), at 202-622-1160. 

~~{!:-
Dan Tangherlini 
Assistant Secretary for Management 
and Chief Financial Officer 

SE :ZI d Z - 8dV Z IOZ 

-

http://www.treasurv.gov/No-FearAct/Pages/default.aspx
http://www.treasurv.gov/No-FearAct/Pages/default.aspx


epartment of Treasury . . 
ffice of Civil Rights & D1vers1ty 
500 Pennsylvania Ave, NW 

/ashington, DC 20220 

The Honorable Jacquel.ine A. Berrien 
Chairwoman 

U.S. Equal Employment Opportunity Commission 
13 I M Street, NE 
Washington, DC 20507 



 



PERSONNEL AND 
READIN~SS 

UNDER SECRETARY OF DEFENSE 
4000 DEFENSE PENTAGON 

WASHINGTON, D.C. 20301-4000 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Chairwoman Berrien: 

Enclosed please find a compilation of Fiscal Year 2012 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

If you have any questiom. about this submission or require more information, please 
contact Mr. James Love at 703-571-9331 or atjames.love@osd.mil. 

Enclosure: 
As stated 

Sincerely, 

Clarence A. Johnson 
Director 
Office of Diversity Management and 

Equal Opportunity 

I'. ''. ,-, - , , 

<.I ·( ' '' I 

.- 1·-; '.,/·_-, 

mailto:james.love@osd.mU


Department of Defense 

Office of Diven;ity Management and Equal Opportunity 

4000 ])efense Pentagon, Room 5D641 

\Vashington, DC 20301-4000 

Fiscal Year 2011 

Report to Congress 

Notification and :Federal Employee Antidiscrimination and 

Retaliation Ac:t of 2002 (No FEAR Act), P.L. 107-174 



INDEX OF DoD COMPONENT FYll NO FEAR REPORTS 

Component: 

• Army & Air Force Exchange Service (AAFES) 
• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DF AS) 
• Defense Human Resources Activity (DHRA) 
• Dt::fense Intelligence Agency (DIA) 
• Dt::fense Information Systems Agency (DISA) 
• Defense Logistics Ag1!ncy (DLA) 
• De:fense Media Activity (DMA) 
• Department of Defense Education Activity (DoDEA) 
• Department of Defense Inspector General (DoDIG) 
• Defense Security Service (DSS) 
• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
• Missile Defense Agency (MDA) 
• National Geospatial-Intelligence Agency (NGA) 
• National Security Agency (NSA) 
• TRJCARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services Lniversity of the Health Sciences (USUHS) 
• Washington Headqua1ters Services (WHS) 

DIrobin
Highlight



Equal Employment Opportunity Data Posted 
Pursuant to the No Fear Act: 

TRICARE Managemnt Activity 
For FY 2011 period ending September 30, 2011 

Com laints b Basis 
Not•: Complaints can be fllfld alleging 
multiple ba .... 
The sum of the bases may not equal total 
com taints filed. 
Race 

Note: Complaints can be fllfld alleglng 
multiple bases. 
The sum of the bases may not equal total 

lnts fllfld. 

Directed 
easonable Accommodation 

Reinstatement 

Com rative Data 

Previous Fiscal Year Data 

2010 
2 
2 
0 

Com aratlve Data 

Previous Fiscal Year Data 

2010 

0 
0 
0 
0 
2 

0 
0 
0 

Com ratlve Data 

Previous Fiscal Year Data 

2010 

0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 

0 
0 

2 

0 
0 
0 
0 

12 
7 
2 
4 
11 
3 

0 
0 
0 

2011 
Thru 

0 
8 
0 
0 

0 
0 
0 
3 
0 
0 
0 
0 

5 
0 
0 

7 

0 
2 
0 
0 



Retirement 0 0 

if ermination 0 0 1< • d> 

Terms/Conditions of Emolovment 0 4 

f~~\\i"C •. Time and Attendance 0 3 

Training 0 0 
;_e, 

Other 0 0 t...,~~:?r~: 
Comnaratlve Data .. 

Previous Fiscal Year Data 
2011 
Thru 

Processlnn Time 2010 I 3()..Rfm ' 

comDlaints aendina durina fiscal war 4'~1.t~~·. Averaae number of davs in investiaation 196.5 0 
Averaae number of clavs in final action 0 0 '" 
Complaint pending during flscal year where 

')'. ".{\;'':; 
•· 

hearina was requested 
~, ... 

Averaae number of davs in investiaation 0 582 

~-+: 
Averaae number of davs In final action 0 0 
Complaint pending during fiscal year where . ·. ~ '. 

hearina was not reaueated 
Averaae number of davs in investiaation 196.5 0 

,:;·· 

Averaae number of davs in final action 0 0 
eom-.... 1ve Data 

Previoua Flacal Year Data 2011 
Thru 

Comolalnts Dlsmls8ecl bv Aaencv 2010 30-San 
1otat Comolaints Dismissed bv Aaencv 0 2 
Averaae days nAndina orior to dismissal 0 116.5 

Com•ints Withdrawn bv Comolalnants 
Total Comotaints Withdrawn bV Comalainants 0 0 

Comnarative Data 

Previous Flscal Year Data 
2011 
Thru 

Total Ftnal Agency Actions Finding 2010 30-SeD 
Discrimination # % # % # % # % # % 

Total Number Findinas c 0 0 0 
Without Hearina 0 0 0 0 
With Hearina 0 0 0 0 

Comoaratlve Data 
Findings of Discrimination Rendered by 

Previous Fiscal Year Data 
2012 

Basis Thru 
Note: Complaints can be flied alleging 

2010 30-Sep 
multiple bs,,... 
The sum of the bases may not equal total 

# o/o # 01. # o/o # O/o # % -- lntll and find/nos. 
Total Number Flndlnmi 0 0 0 0 
Race 0 0 0 0 
Color 0 0 0 0 
Reliaion 0 0 0 0 
IAepnsal 0 (J 0 0 

Sex 0 0 0 0 
National Orioin 0 0 0 0 
E<1ual Pav Act 0 0 0 0 
Aae 0 0 0 0 
Dlsabilitv 0 0 0 0 
Non-EEO 0 0 0 0 

Flndlnas After Hearing 0 0 0 0 
Race 0 0 0 0 
Color 0 0 0 0 
Religion 0 0 0 0 
Reorisal 0 0 0 0 
Sex 0 0 0 0 
National Oriain 0 0 0 0 
EQual Pay Act 0 0 0 0 
Age 0 0 0 0 
Disability 0 0 0 0 
Non-EEO 0 0 0 0 



Findings Without Hearina 0 0 0 0 
Race 0 0 0 0 
Color 0 0 0 0 
Religion 0 0 .0 0 
Reprisal 0 0 0 0 
Sex 0 0 0 0 
National Origin 0 0 0 0 
EQual Pay Act 0 0 0 0 
A09 0 0 0 0 
Disabilitv 0 0 0 0 
Non-EEO 0 0 0 0 

ComDBratlve Data 

Previous Fiscal Year Data 
2011 
Thru 

2010 30-SeD 
Flndlnas of Discrimination Rendered bv Issue # % # % # % # % # % # % 
Total Number Findings 0 0 0 0 
AIX>Ointment/Hire 0 0 0 0 
Assianment of Duties 0 0 0 0 
AwardS 0 0 0 0 
Conversion to Full·time 0 0 0 0 
Disciplinary Action 
Demotion 0 0 0 0 
Reorimand 0 0 0 0 

If- 0 0 0 0 
al 0 0 0 0 

r 0 0 0 0 
ours 0 0 0 0 

Evaluation Aooraisal 0 0 0 0 
Examination/Test 0 0 0 0 
Harassment 
Non-Sexual 0 0 0 0 
Sexual 0 0 0 0 
Medical Examination 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 
"'romotionJNon-Selection 0 0 0 0 
Aeassianment 
Denied 0 0 0 0 
1uirectec 0 0 0 0 

Reasonable Accommodation 0 0 0 0 
Reinstatement 0 0 0 0 
Retirement 0 0 0 0 
Termination 0 0 0 0 
Terms/Conditions of Emr:ilovment 0 0 0 0 
nme and Attendance 0 0 0 0 
Trainioo 0 0 0 0 
Other • User Defined 0 0 0 0 

Findlnas After Heerina 0 0 0 0 
Aooointment/Hire 0 0 0 0 
Assignment of Duties 0 0 0 0 
!Awards 0 0 0 0 
ConversiOn to Full-time 0 0 0 0 
Disciplinary Action 
uemotion 0 0 0 0 
Reorimand 0 0 I 01 0 
Susoension 0 0 0 0 
Removal 0 0 0 0 
other 0 0 0 0 
Duty Hours 0 0 0 0 
Evaluation Aooraisal 0 0 0 0 
Examination/Test 0 0 0 0 
Harassment 
~on-Sexual 0 0 0 0 
Sexual 0 0 0 0 
Medical Examination 0 0 0 0 



Pav (lncludina Overtime) I I I I I I lol 0 I I lolO 
Promotion/Non-Selection 0 0 0 0 
Reassianment 
Denied 0 0 0 0 
Directed 0 0 0 0 
Reasonable Accommodation 0 0 0 0 
Reinstatement 0 0 0 0 
Retirement 0 0 0 0 
Termination 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 
Time and Attenclance 0 0 0 0 
Trainina 0 0 0 0 
Other - User Defined 0 0 0 0 

Flndinas Without Hearlna 0 0 0 0 
Anoointment/Hire 0 0 0 0 
Assignment of Duties 0 0 0 0 
Awards 0 0 0 0 
Conversion to Full-time 0 0 0 0 
Disciolinarv Action 
Demotion 0 0 0 0 
Reorimand 0 0 0 0 
Susoension 0 0 0 0 
Removal 0 0 0 0 
Other 0 0 0 0 
Dutv Hours 0 0 0 0 
Evaluation ADDraisal 0 0 0 0 
Examination/Test 0 0 0 0 
Harassment 
Non-Sexual 0 0 0 0 
15eXUal 0 0 0 0 

Medical Examination 0 0 0 0 
Pav (Including Overtime) 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 
Reassianment 
Denied 0 0 0 0 
Directed 0 0 0 0 
Reasonable Accommodation 0 0 0 0 
Reinstatement 0 0 0 0 
Retirement 0 0 0 0 
Termination 0 0 0 0 
Terms/Conditions of Emolovment 0 0 0 0 
T 1me and Attendance 0 0 0 0 
Trainina 0 0 0 0 
Other - User Defined 0 0 0 0 

Comparative Data :;.:' .i;;(" 
Previous Fiscal Year Data 2022 

Pending Complaints Flied in Previous Fiscal Thru 
Years bv Status 2010 30-Seo 

Total complaints from previous Fiscal Years 0 2 
Total Complainants 0 2 
Number comDlalnts Dendlna 
lnvestiaation 2 2 '· 

ROI issued, pending Complainant's action 0 0 
Hearina 0 0 "• 

Final Aaencv Action 0 0 
Aooeal with EEOC Office of Federal Ooerations 0 0 .:':' 

ComDBratlve Data 

Previous F1scal Year Data 2011 
Thru 

Complaint lnvestlaatlons 2010 30-San 
r-m1U1ng \.iomptatntS nnere 111ves1lg<:1llOns 
Exceed Required Tim& Frames 1 2 ,, " 



Gregory 5. Byard, TMA EEO Director 



Purpose and Scope 

TRICARE Management Activity 

FYll 
No FEAR Act Report 

Analysis 

Public Law 107-14, Notification and Federal Employee Antidiscrimination and Retaliation Act 
of 2002, require Federal agencies to submit an annual No FEAR Act Report. Requirements for 
this report are found in 5 Code of Federal Regulations (C.F.R) Part 724, Implementation of Title 
II of the Notification and Federal Employee Antidiscrimination and Retaliation Act of2002-
Reporting & Best Practices. The following areas are required to be answered along with the 
annual report attached. 

1. Examination of Trends. 

The TMA EEO Office was established on 1 October 2010 and reached full operating capability 
on 1 October 2011. This is the second No FEAR Act Report generated in TMA. 

For FYl 1, TMA recorded 23 complaints compared to seven (7) in FYlO for a 329 % increase in 
complaint activity. Pre-complaints increased from five (5) in FYI 0, to 13 in FYI I for a 260 % 
rate. Formals increased from two (2) in FYlO, to 10 in FYl 1 for a 500 % rate. 

The sharp increase can be attributed to the establishment of an in-house EEO Program at TMA, 
education and training provided to the workforce to understand the EEO complaint process, and 
the addition of complaint posters in the workplace noting how and where to address equal 
employment discrimination issues. 

2. Casual Analysis. 

Bases of Formal Complaints 

During FYl 1 complainants in TMA used one of nine (9) bases listed in Title VII of the Civil 
Rights Act of 1964 in filing their complaint of discrimination: Race, Color, Religion, Sex 
(Male/Female), National Origin, Age, Disability (Mental/Physical), Genetic Information, and 
reprisal or retaliation. 

Of the 42 recorded bases in FYl 1, Race (12), Sex (11) and Color (7) accounted for the highest 
totals. For FYI 0 of four recorded bases Sex (2), Reprisal (1) and Equal pay (1) were recorded. 

With the establishment on on-site EEO service and publication of the program, more individuals 
used the process in FYl 1 than FYI 0. 



Issues for Formal Complaints 

Following selection of a base(s) for filing a complaint of discrimination, the complainant must 
provide specific issue(s) that show: How they have been harmed? And; what alleged adverse 
employment action affected a term, condition or privilege of employment. Issues tracked for 
complaints fell in over 29 areas recorded on the annual EEOC 462 Report. 

The top issues of the 43 identified in TMA in FYl 1 showed Harassment (15), Assignment of 
Duties (8) and Promotion/Non-Selection (7) as the highest of the nine areas cited in FYl l. 
Also, as noted under Base(s), the majority of TMA complainants had multiple issues identified in 
FYl l. During FYl 0 the top issues of the 4 identified showed Promotion/l\J"on-Selection (2), 
Harassment (1) and Pay (1). 

Again, with the establishment on on-site EEO service and publication of the program, more 
individuals used the process in FYl 1 than FYlO. 

3. Practical knowledge gained through experience. NA 

4. Any actions planned or taken to improve complaint or civil rights programs of agency 
with the goal of eliminating discrimination and retaliation in the workplace. 

EEO State of Agency Briefing: The EEO Director conducted 1 of 5 scheduled staff assistance 
visits (SAY), from 1 October 2011 to 1 March 2012, to TMA activities using the EEO State of 
Agency Briefing. This brief outlines the program goals and objectives and progress for 
establishing a Model EEO Program. Also, during each SAY, the EEO Director provided 
employees a one-on-one counseling opportunity to talk on EEO issues. 

EEO for Managers and Supervisors: EEO staff presented in two sessions under EEO for 
Managers and Supervisors incorporated into the TMA Human Resources Management (HRM) 
Course. The one hour presentation occurred on 15 Nov 11 and 29 Feb 12 with a total of 52 
employees trained. This presentation will be presented quarterly to managers and supervisors 
attending the HRM training course. 

Reasonable Accommodations (RA): EEO Deputy Director drafted the RA briefing and uploaded 
to the EEO section of the TMA Intranet. In FYl l TMA employees will be required to take the 
training on line in the 3rd and 4th quarters. Also, the Deputy drafted the RA brochure in Mar 12 
that is in staffing. Once approved, it will be publish and distributed to the TMA workforce and 
uploaded into the TMA Intranet. 

No FEAR Act Training: In FYl I TMA employees will be required to take this training on line 
in the 3rd and 4th quarters. 

Complaints Processing: EEO Director drafted Complaints Processing Brochure in Nov 11 and 
published and distributed to TMA workforce, then uploaded into TMA Intranet. During FYl 1 
EEO Director will work on two initiatives to enhance complaints processing in TMA: 

2 



Administrative Instruction (Al) on Complaints Processing, and a Standard Operating Procedure 
(SOP) for Complaints. 

The attached No FEAR Act Report captures TMA complaint information for FY11 in the format 
required under 5 C.F.R. Part 724, as compiled by the TMA EEO Office. 

ACTION OFFICER: 
Gregory S. Byard 
EEO Director 
22 March 2012 
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Peyton T. Hairston, Jr. 
Senior Vice President 
Diversity and Labor Relations 

March 28, 2012 
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The Honorable Eric der, Jr. 
Attorney Gener 
U.S. Depa ent of Justice 
950 P sylvania Avenue, NW 
W ington, DC 20530-0001 

Dear Mr. Holder: 

Tennessee Valley Authority 
400 West Summit Hill Drive 
Knoxville, Tennessee, 37902-1499 

NOTIFICATION AND FEDERAL EMPLOYEE ANTIDISCRIMINATION AND 
RETALIATION ACT OF 2002, PUBLIC LAW 107-'174-SECTION 203(A) 
REPORTING REQUIREMENT AND SECTION 202(c) NOTIFICATION 
REQUIREMENT 

Enclosed is the 2011 annual report of the Tennessee Valley Authority (TVA) pursuant 
to the Notification and Federal Employee Antidiscrimination andl Retaliation Act of 
2002, Public Law 107-174. 

1. The number of cases arising under each of the respecthre provisions of law 
covered by paragraphs (1) and (2) of section 201 (a) in which discrimination 
on the part of TVA was alleged. 

Discrimination Cases Filed in Civil Courts 
FY 2011 3 
FY 2010 1 
FY 2009 5 
FY 2008 9 
FY 2007 18 

Whistleblower Protection Act (5 U.S.C. § 2302{b)(8)) Cases Filed 
FY2011 1 
FY2010 1 
FY 2009 0 
FY 2008 0 
FY 2007 0 

printed 011 recycled paper 
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TVA Discrimination (EEOC) Complaints Filed 
FY 2011 71 
FY 2010 64 
FY 2009 56 
FY 2008 46 
~2007 « 

2. The status or disposition of cases described in paragraph (1). 

Discrimination Cases Filed in Civil Courts 
FY 2011 

Resolved in favor of TVA O 
Resolved against TVA 0 
Settled 0 

FY 2010 
Resolved in favor of TVA 1· 
Resolved against TVA 0 
Settled 1· 

FY 2009 
Resolved in favor of TVA 0 
Resolved against TVA 1 
Settled 0 

FY 2008 
Resolved in favor of TV A 3 
Resolved against TVA 1 
Settled 2 

FY 2007 
Resolved in favor of TV A 7 
Resolved against TVA 0 
Settled 3 

Whistleblower Protection Act (5 U.S.C. § 230:i'(b)(8)) Administrative Cases 

FY 2011 
Resolved in favor of TVA 0 
Resolved against TVA 0 
Settled 1 

FY 2010 
Resolved in favor of TVA 0 
Resolved against TVA 0 
Settled 0 

•case filed in previous years. 
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FY 2009 
Resolved in favor of TVA 0 
Resolved against TVA 0 
Settled 0 

FY 2008 
Resolved in favor of TVA 0 
Resolved against TVA 0 
Settled 0 

FY 2007 
Resolved in favor of TVA 0 
Resolved against TVA 0 
Settled O 

TVA Discrimination (EEOC) Complaints 

FY 2011 
Decisions Finding No Discrimination 44 
Decisions Finding Discrimination 1 
Dismissed 11 
Withdrawn 5 
Settled 5 

FY 2010 
Decisions Finding No Discrimination 22 
Decisions Finding Discrimination O 
Dismissed 9 
Withdrawn 2 
Settled 3 

FY 2009 
Decisions Finding No Discrimination 28 
Decisions Finding Discrimination 0 
Dismissed 8 
Withdrawn 1 
Settled 13 

FY 2008 
Decisions Finding No Discrimination 21 
Decisions Finding Discrimination 2 
Dismissed 13 
Withdrawn 4 
Settled 3 
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FY 2007 
Decisions Finding No Discrimination 39 
Decisions Finding Discrimination 3 
Dismissed 12 
Withdrawn 8 
Settled 8 

3. The amount of money required to be reimbursed by TVA under section 201 
in connection with each of such cases. 

FY 2011 
FY 2010 
FY 2009 
FY 2008 
FY 2007 

None 
None 
None•• 
None•• 
None•• 

**TVA receives no appropriated funds. All judgmeints are paid from TVA's revenues, 
and therefore TVA makes no reimbursements under section 201 (b) of the No Fear 
Act. 

4. The number of employees disciplined for discrimination, retaliation, 
harassment, or any other infraction of any provision of law referred to in 
paragraph (1 ). 

FY 2011 

FY 2010 
FY 2009 
FY 2008 
FY 2007 

None 

None 
None 
Two 
Three 

5. The final year-end data posted under secti<m 301(c)(1)(B) for such fiscal year 
(without regard to section 301 (c)(2)). 

See Exhibit 1 

6. (A) A detailed description of the policy implemented by TVA relating to 
appropriate disciplinary actions against federal employees who 
discriminated against any individual in violation of any of the laws cited 
under section 201 (a)(1) or (2) or committed another prohibited personnel 
practice that was revealed in the investigatHon of a complaint alleging a 
violation of any of the laws cited under section 201(a)(1) or (2). 
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TVA has established an agencywide employee discipline policy covering all 
disciplinary actions. TVA uses progressive discipline, and the policy states that the 
major purpose of TVA's disciplinary action is to rehabilitate the 19mployee, prevent 
recurrence, and encourage the employee involved to render future satisfactory 
service. 

TVA's disciplinary focus is on communicating an expectation of change and 
improvement rather than an expectation of future problems and eventual termination. 
Progressive disciplinary action may include couns19ling, a verbal warning, a written 
warning, disciplinary suspension, and termination; but the specific approach taken in 
each case depends upon the circumstances. Viol;3tion of TVA's Equal Employment 
Opportunity policy, for example, may result in disciplinary action ranging from an oral 
warning to termination. 

All levels of progressive discipline will not be used in every disciplinary situation. In 
some situations, the offense may be sufficiently serious to warrant beginning the 
progressive discipline process at a more advanced level than counseling. TVA's 
policy regarding intimidation and/or harassment offenses, for example, starts with the 
issuance of a written warning instead of counselin!~ or an oral warning. For some 
serious offenses, termination remains an appropriate initial disciplinary action. 
However, TVA's decision to impose discipline on a1n employee will include a 
consideration of the relevant circumstances of each situation as well as the overall 
objectives and policies of TVA. 

In some areas, including equal employment, the Whistleblower Protection Act, and 
sexual harassment, the TV A Board of Directors has issued specific policy statements. 
In addition to the general disciplinary policy described above, TVA provides 
counseling and resolution alternatives for employees and applicants who believe they 
h;:ive been subjected to prohibited discrimination, provides prompt and just disposition 
of discrimination complaints, provides sufficient qualified resources and personnel to 
administer the equal employment opportunity and affirmative employment program in 
a positive and effective manner, and enhances employment opportunities for disabled 
veterans and persons with disabilities by providing reasonable accommodation and 
removing architectural barriers. 

Employees who believe they have been discriminaited against because of race, color, 
religion, sex, national origin, age, disability, retaliation, or genetic information can 
contact an equal employment opportunity counselor within 45 days of the action or 
event at issue. The counselor will attempt informal resolution 01' the matter and inform 
the employee or applicant of his/her rights and responsibilities. Formal complaints of 
discrimination are investigated by the Equal Opportunity Compliance (EOG) staff, who 
also oversees the alternative dispute resolution process for equal employment 
disputes. The staff also renders final agency deci~;ions on formal complaints of 
discrimination, directs remedial action in equal employment opportunity cases, and 
reviews and evaluates changes in the substance of personnel and employment 
programs, practices, policies, or procedures that will eliminate discriminatory practices 
and improve TVA's program for equal employment opportunity. 
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Under TVA policy, all TVA employees, managers, ;and supervisors are also 
responsible for, and will be held accountable for, achieving TVA affirmative 
employment program objectives and for fulfilling th•e equal employment opportunity 
program requirements. This responsibility includes the maintenance of a work 
environment free of prohibited discrimination or ha1rassment. It also includes the 
obligation to review, evaluate, and control managerial and supe1visory performance to 
ensure that equal employment opportunity and affirmative emplcJyment policies and 
programs are supported and administered fairly. 

With regard to sexual harassment, TVA has a spe<:ific policy stating that all TVA 
managers and employees shall avoid any action 01r conduct which could be viewed as 
sexual harassment, and shall also take steps to prievent this offensive, unacceptable 
behavior from occurring in the workplace. Cases CJf alleged sexual harassment are 
investigated by TVA as claims of discrimination, or by TVA's Inspector General as 
violations of conduct regulations. 

With regard to the Whistleblower Protection Act, Tl/A employees, applicants, and 
former employees have the right to file complaints or appeals if they believe actions 
are taken against them based on reprisal for whistleblowing. These persons may file 
a complaint or appeal if they believe a personnel action was tak.en, not taken, 
threatened, or proposed against them because thEiy disclosed information which they 
reasonably believed shows a violation of any law, rule, or regulation; gross 
mismanagement; a gross waste of funds; abuse olf authority; or a substantial and 
specific danger to public health or safety. 

(B) The number of employees who are disciplined in acc<11rdance with such 
policy and the specific nature of the disciplinary action taken. 

FY 2011 
FY 2010 
FY 2009 
FY 2008 

FY 2007 

None, but training was directed for applicable management. 
None 
None 
Two employees received a verbal warning, and training was 
directed for applicable departments. 
Three - - one employee terminated, one employee 
suspended and demoted, and one employee demoted 

1. An analysis of the information described above in (1) through (6) in 
conjunction with data provided to the Equal Employment Opportunity 
Commission in compliance with part 1614 •of title 29 of 'the Code of Federal 
Regulations including: 

(A) an examination of trends 

There has been approximately an 11 % increase in the number of complaints filed 
(from 64 in FY 2010, to 71 in FY 2011). The incrEiase in formal complaints can be 
attributed to the No FEAR Act training and various other training, which results in 
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TVA's workforce and staff augmented contractors becoming more aware of 
discrimination and its consequences. In fiscal years 2007 through 2011, the largest 
number of complaints filed were on the basis of age, race, and reprisal on the issues 
of nonselection/ promotion and harassment. During this same five-year period, TVA 
issued 6 final decisions finding discrimination. 

(B) causal analysis 

The 11 % increase in the number of complaints filed in FY 2011 (71 ), as compared to 
FY 201 O (64), is primarily due to the continuation of employees becoming more aware 
of their rights by participation in various training efforts, including but not limited to No 
FEAR Act training. 

(C) practical knowledge gained through experience 

Modules on complaint prevention and resolution have been incorporated in new 
employee training, supervisory training, and other workforce education and training to 
familiarize employees and managers with complaint processes. 

(D) any actions planned or taken to improve 1i:omplaint or civil rights programs 
of TVA 

An online No FEAR Act training module was developed, and th1e workforce was 
trained regarding applicable discrimination laws. We will continue to make the 
workforce aware of TVA's complaint processes. Emphasis will continue to be placed 
on mediation to prevent the filing of complaints and encourage the early resolution of 
formal complaints. Also, the EOC staff visited TVA sites throughout our seven-state 
region to train employees, managers, and human resources professionals and 
encourage cooperation in preventing, processing, and resolvin~1 complaints. 

8. Any adjustment (to the extent the adjustment can be ascertained in the 
budget of the agency) to comply with the n1quirements under section 201. 

FY 2011 Nonie 
FY 2010 Nonie 
FY 2009 Nonie 
FY 2008 Nonie 
FY 2007 Nonie 

9. Written plan to train all TVA employees abc1ut their rights and remedies 
under the antidiscrimination laws and the Whistleblower Protection Laws. 

See Exhibit 2 
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Please let me know if you have any questions. I can be reached at (865) 632-3199. 

Enclosures: 
cc (Enclosures): 

The Honorable Joseph I. Lieberman 
Chairman 
Senate Committee on Homeland 

Security and Governmental Affairs 
340 Dirksen Senate Office Building 
Washington, DC 20510 

The Honorable Darrell E. Issa 
Chairman 
United States House of Representatives 
Committee on Oversight and Government 

Reform 
2157 Rayburn House Office Building 

shington, DC 20507-0100 

Ms. Jacqueline A. Berrien, Chair 
Equal Employment Opportunity 

Commission 
131 M. Street, NE 
Fourth Floor, Suite 4NW02F 
Washington, DC 20507-0100 

Mr. Tim Kurry, Deputy Associate Director 
Office of Personnel Management 
Partnership and Labor Relations 
1900 East Street, NW, Suite 7H28 
Washington, DC 20415 

The Hon1~rable Barbara Boxer 
Chairman 
United Sllates Senate Committee on 

Environment and Public Works 
410 Dirksen Senate Office Building 
Washington, DC 20510-6175 

The Honorable Daniel K. Inouye 
President, Pro Tempore of the 

United States Senate 
722 Hart Building 
Washington, DC 20510-1102 

The Honorable John L. Mica 
Chairman 
United Sltates House of Representatives 
Committ1ie on Transportation and 

Infrastructure 
2165 Rayburn House Office Building 
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Equal Employment Opportunity Data Posted Pursuant to the No Fear Act 

FYTD 2011 30-SEP 

(last updated on 10/7/2011 1 :45:09 PM) 

Comparative Data 2011 
Complaint Activity Previous Fiscal Year Data Thru 

2006 2007 2008 2009 2010 30-SEP 

Number of Complainants 50 43 41 50 60 66 
Number of Complaints Filed 51 44 46 56 64 69 
Repeat Filers 1 1 5 6 4 2 

Complaints by Basis 
Comparative Data 

Previous Fiscal Year Data 

!Note: Complaints can be filed 
2011 

!alleging multiple bases. The sum o 2006 2007 2008 2009 2010 
Thru 

the bases may not equal total 30-SEP 
lr.omnlaints filed. 

Race 16 13 15 15 26 24 

Eolor 0 0 0 0 1 1 

Religion 2 1 0 1 1 2 

Reprisal 8 11 19 20 23 28 

Sex 13 9 6 11 21 25 

National Origin 1 2 0 0 1 1 

Equal Pay Act 0 0 0 0 6 2 

l<\ge 20 20 13 15 23 25 
Disability 14 10 10 14 15 11 

Genetic Information 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 

Complaints by Issue 
Comparative Data 

Previous Fiscal Year Data 

Note: Complaints can be filed 
2011 
Thru alleging multiple issues. The sum 2006 2007 2008 2009 2010 30-SEP of the issues may not equal total 

comnlaints filed. 
l'.ppointment/Hire 6 1 4 7 6 8 

Ai.ssignment of Duties 10 6 4 8 4 6 
l\wards 1 0 0 0 0 0 

Conversion to Full Time 0 0 0 0 0 0 

Disciplinary Action 

Demotion 2 0 0 1 1 2 

Reprimand 3 0 0 1 0 1 

Removal 0 0 0 0 0 0 

Suspension 0 0 2 2 2 0 

Other 1 2 3 0 1 0 

Duly Hours 1 3 0 0 1 0 

Evaluation Appraisal 2 1 1 2 1 1 

Examination/Test 2 1 2 0 4 0 

Harassment 

Non-Sexual 6 8 7 6 6 7 

Sexual 2 1 1 0 2 4 

Medical Examination 3 0 0 2 1 0 

i5ay (Including Overtime) 1 3 5 8 11 3 

i5romotion/Non-Selection 19 17 12 21 16 22 

Reassignment 

Denied 0 0 0 0 0 0 

Tennessee Valley Authority 

EXHIBIT 1 
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Equal Employment Opportunity Data Posted Pursuant to the• No Fear Act 

FYTD 2011 30-SEP 

(last updated on 10/7/20111:45:11 PM) 

Directed 0 0 0 0 0 1 

~easonable Accommodation 2 1 0 3 2 0 

~einstatement 0 0 0 0 0 0 

~etirement 2 0 0 0 2 0 

errnination 3 7 8 7 7 2 

erms/Conditions of Employment 10 13 21 16 23 18 

ime and Attendance 0 0 0 0 0 0 

raining 1 1 1 2 3 0 

Jther 4 3 5 5 20 32 

Comparative Data 

Processing Time 
Previous Fiscal Year Data 2011 

Thru 
2006 2007 2008 2009 2010 30-SEP 

::::omplaints pending during 
1scal vear 

Average number of days in 122 108 99 96 101 108 nvestiQation 
Average number of days in 

328 351 :!30 421 303 243 1nal action 
::::omplaint pending during fiscal 
year where hearing was 
equested 

Average number of days in 
111 102 104 97 98 101 nvestioation 

Average number of days in 
449 543 !517 505 395 408 lnal action 

...,omplaint pending during fiscal 
vear where hearing was not 
eauested 

Average number of days in 
136 116 93 94 108 118 nvestiaation 

Average number of days in 
206 190 177 248 103 98 1nal action 

Comparative Data 
2011 

Complaints Dismissed by Previous Fiscal Year Data 
Thru 

Agency 
2006 2007 2008 2009 2010 J,O-SEP 

Total Complaints Dismissed by 17 12 13 8 9 11 
Aqencv 
Average days pending prior to 143 100 106 30 15 9 dismissal 
Complaints Withdrawn by 
Complainants 
Total Complaints Withdrawn by 

6 6 3 1 0 5 
Comolainants 

ComparativE~ Data 

Total Final Actions Finding Previous Fiscal 'Year Data 
Discrimination 2006 2007 2008 2009 2010 

# % # % # '~/o # % # 
-otal Number Findings 2 0 3 0 2 0 0 0 0 

~ithout Hearing 1 50 3 100 1 50 0 0 0 

With Hearing 1 50 0 0 1 50 0 0 0 

Tennessee Vaffey Authority 

2011 Thru 30-
SEP 

% # % 
0 3 0 

0 2 67 

0 1 33 
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Equal Employment Opportunity Data Posted Pursuant to the No Fear Act 

FYTD 2011 30-SEP 

(last updated on 10/7/20111:45:26 PM) 

Findings of Discrimination Comparative Data 
Rendered by Basis Previous. Fiscal Year Data 

Note: Complaints can be filed 
alleging multiple bases. The sum o 

2006 2007 2008 2009 2010 he bases may not equal total 
om1J/aints and findlnas. # % # % # %t # % # 
otal Number Findings 

Race 1 50o/o 1 33°/o 1 ~)0% 0 0% 0 
Color 0 0% 0 OO/o 0 0% 0 0% 0 
Religion 0 QO/o 0 0010 0 00/o 0 00/o 0 
Reprisal 1 50°/o 0 0% 0 00/o 0 0% 0 
Sex 1 50°/o 2 67% 0 0% 0 0% 0 
National Origin 0 OO/o 0 0% 0 OO/o 0 0010 0 
Equal Pay Act 0 Oo/o 0 0% 0 0°/o 0 OO/o 0 
Age 0 OO/o 0 0% 1 SO% 0 0°/o 0 
Disability 0 0% 0 0°/o 0 0% 0 0% 0 
Genetic Information 0 0% 0 0% 0 OO/o 0 0% 0 
Non-EEO 0 0% 0 00/o 0 0010 0 0% 0 

indings After Hearing 

Race 0 0°/o 0 Oo/o 1 100% 0 QO/o 0 
Color 0 0% 0 0% 0 Oo/o 0 Oo/o 0 
Religion 0 0% 0 QO/o 0 0% 0 0% 0 
Reprisal 1 100% 0 0°/o 0 0% 0 0% 0 
Sex 1 100% 0 00/o 0 0°/o 0 0% 0 
National Origin 0 0°/o 0 OO/o 0 0010 0 0% 0 
Equal Pay Act 0 Oo/o 0 Oo/o 0 00/o 0 0% 0 
Age 0 Oo/o 0 OO/o 0 00/o 0 0% 0 
Disability 0 0% 0 00/o 0 00/o 0 0°/o 0 
Genetic Information 0 0°/o 0 0% 0 0% 0 0°/o 0 
Non-EEO 0 QO/o 0 00/o 0 0% 0 QO/o 0 

~indings Without Hearing 
Race 1 100°/o 1 33% 0 0010 0 0% 0 
Color 0 0% 0 0% 0 00/o 0 QO/o 0 
Religion 0 Oo/o 0 0% 0 0% 0 QO/o 0 
Reprisal 0 0% 0 QO/o 0 0% 0 OO/o 0 
Sex 0 OO/o 2 67% 0 00/o 0 0% 0 
National Origin 0 0% 0 0010 0 Oo/o 0 0°/o 0 
Equal Pay Act 0 0% 0 QO/o 0 0010 0 Oo/o 0 
Age 0 oo;O 0 0% 1 100°/o 0 00/o 0 
Disability 0 OO/o 0 Oo/o 0 0% 0 00/o 0 
Genetic Information 0 QO/o 0 oo;O 0 0% 0 0010 0 
Non-EEO 0 0% 0 0°/o 0 0°/o 0 0% 0 

Tennessee Valley Authority 

2011 Thru 30-
SEP 

% # % 

OO/o 1 50°/o 
QO/o 0 00/o 

0% 0 Oo/o 
0% 0 0°/o 
0% 1 50% 
0% 0 Oo/o 
0% 0 0% 
00/o 1 50% 
00/o 0 Oo/o 
0°/o 0 0% 
0010 0 0% 

OO/o 0 0% 
0% 0 0% 
0% 0 0% 
0°/o 0 00/o 
OO/o 1 100% 
0% 0 0% 
0% 0 Oo/o 
0% 1 100% 
Oo/o 0 0% 
0% 0 0% 
0% 0 0% 

QO/o 1 100% 
QO/o 0 0% 
00/o 0 QO/o 

0% 0 0% 
0% 0 0% 
0°/o 0 0% 
0% 0 Oo/o 
0% 0 00/o 
00/o 0 QO/o 
00/o 0 00/o 

0% 0 QO/o 
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Equal Employment Opportunity Data Posted Pursuant to the No Fear Act 

FYTD 2011 30-SEP 

(last updated on 10/7/20111:45:37 PM) 

Comoarative Data 

Findings of Discrimination Previous Fiscal 'Year Data 

Rendered by Issue 2006 2007 2008 2009 2010 

# % # % # '~ # % # 

otal Number Findings 

~ppointmenUHire 1 50o/o 0 QD/o 0 Oo/o 0 QD/o 0 

~ssignment of Duties 0 Oo/o 0 0°/o 0 0% 0 Oo/o 0 

wards 0 QO/o 0 Oo/o 0 QD/o 0 Oo/o 0 

Conversion to Full Time 0 QD/o 0 Oo/o 0 QD/o 0 QD/o 0 

isciplinary Action 

Demotion 0 Oo/o 0 QD/o 0 Oo/o 0 QO/o 0 

Reprimand 0 QD/o 1 33o/o 0 Oo/o 0 Oo/o 0 

Suspension 0 001o 0 Oo/o 0 Oo/o 0 QD/o 0 

Removal 0 Oo/o 0 QD/o 0 QD/o 0 Oo/o 0 

Other 0 QD/o 0 Oo/o 0 Oo/o 0 QD/o 0 

uty Hours 0 QD/o 0 QD/o 0 Oo/o 0 QD/o 0 

valuation/Appraisal 0 Oo/o 0 QD/o 0 Oo/o 0 QD/o 0 

~xamination/Test 0 Oo/o 0 Oo/o 0 QD/o 0 Oo/o 0 

arassment 

Non-Sexual 0 Oo/o 0 Oo/o 0 QD/o 0 QD/o 0 
Sexual 0 QO/o 2 67o/o 0 OO/o 0 QO/o 0 

v1edical Examination 0 OO/o 0 0% 0 OO/o 0 QO/o 0 

Pay (Including Overtime) 0 00/o 0 Oo/o 0 00/o 0 QO/o 0 
:tromotion/Non-Selection 1 50°/o 0 QO/o 0 0% 0 QO/o 0 

eassignment 

Denied 0 0% 0 OO/o 0 0% 0 oo;O 0 

Directed 0 Oo/o 0 0% 0 0% 0 0% 0 
easonable Accommodation 0 0% 0 OO/o 0 QO/o 0 OO/o 0 
~einstatement 0 Oo/o 0 0% 0 00/o 0 00/o 0 
Retirement 0 Oo/o 0 00/o 0 00/o 0 QO/o 0 
ermination 0 Oo/o 0 Oo/o 0 0°/o 0 QO/o 0 
erms/Conditions of 

0 0% 0 0% 2 100% 0 0% 0 Employment 
ime and Attendance 0 00/o 0 Oo/o 0 0% 0 00/o 0 
raining 0 0°/o 0 0% 0 Oo/o 0 0% 0 

Jlher 0 0% 0 Oo/o 0 0% 0 0% 0 

indings After Heartng 

11.ppointmenUHire 1 100% 0 0% 0 0°/o 0 00/o 0 

!\ssignment of Duties 0 0010 0 QO/o 0 0°/o 0 0°/o 0 

Awards 0 0% 0 OO/o 0 0% 0 00/o 0 

~onversion to Full-time 0 0% 0 0% 0 00/o 0 0% 0 

)isciplinary Action 

Demotion 0 0°/o 0 0% 0 OO/o 0 QO/o 0 

Reprimand 0 0% 0 0% 0 0% 0 001o 0 

Suspension 0 0% 0 001o 0 0% 0 0% 0 

Removal 0 OO/o 0 0% 0 QO/o 0 QO/o 0 

Other 0 QO/o 0 0% 0 0% 0 OO/o 0 

July Hours 0 0% 0 0°/o 0 0% 0 0°/o 0 

valuation Appraisal 0 00/o 0 0% 0 OO/o 0 0% 0 

Examinationrrest 0 OO/o 0 0% 0 OO/o 0 00/o 0 

Harassment 

Non-Sexual 0 QO/o 0 00/o 0 0% 0 0°/o 0 

Tennessee Valley Authority 

2011 Thru 30-
SEP 

% # % 

QO/o 0 QO/o 

Oo/o 0 QD/o 

Oo/o 0 QD/o 

QD/o 0 QD/o 

0°/o 0 QD/o 

QD/o 0 Oo/o 
Oo/o 0 QD/o 

Oo/o 0 Oo/o 

Oo/o 0 Oo/o 
QD/o 0 Oo/o 

Oo/o 0 Oo/o 
QD/o 0 Oo/o 

QD/o 0 Oo/o 
0% 0 Oo/o 
Oo/o 0 0% 
Oo/o 0 0% 
Oo/o 2 100°/o 

QO/o 0 0% 
00/o 0 Oo/o 
0% 0 00/o 

0% 0 Oo/o 
0% 0 QO/o 

0% 0 0% 

0% 0 OO/o 

0% 0 0°/o 
0% 0 0°/o 
0°/o 0 0% 

0% 0 0% 
0% 0 0% 
Oo/o 0 0°/o 
00/o 0 00/o 

0°/o 0 0°/o 
0% 0 0% 

Oo/o 0 0% 

0°/o 0 0% 

0% 0 0% 
0% 0 0% 
OO/o 0 0°/o 

Oo/o 0 0°/o 

OO/o 0 0°/o 
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Sexual 

Medical Examination 
Pay (Including Overtime) 
Promotion/Non-Selection 
~eassignment 

Denied 

Directed 

~easonable Accommodation 
Reinstatement 

Retirement 
ermination 
arms/Conditions of 

Employment 
Time and Attendance 
Training 

Other 

'indings Without Hearing 
:>i.ppointmenUHire 

Assignment of Duties 

Awards 
...... onversion to Full Time 
)isciplinary 

Demotion 
Reprimand 

Suspension 
Removal 

Other 

Duty Hours 

Evaluation Appraisal 
oxamination/Test 

-larassment 
Non-Sexual 
Sexual 

Medical Examination 
>ay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

Denied 
Directed 

'easonable Accommodation 

Reinstatement 
~etirement 

ermination 
erms/Conditions of 

~mployment 

lfime and Attendance 

If raining 

:lther 

Tennessee Valley Authority 

Equal Employment Opportunity Data Posted Pursuant to the> No Fear Act 

FYTD 2011 30-SEP 

(last updated on 10/7/2011 1 :45:45 PM) 

0 Oo/o 0 OO/o 0 0% 0 0% 0 
0 0% 0 OO/o 0 0% 0 00/o 0 
0 0% 0 0°/o 0 0% 0 0°/o 0 
0 Oo/o 0 00/o 0 Oo/o 0 0% 0 

0 0% 0 0% 0 OO/o 0 0% 0 
0 0°/o 0 0% 0 oo;O 0 0% 0 
0 QO/o 0 QO/o 0 OO/o 0 QO/o 0 
0 QO/o 0 0% 0 oo;O 0 QO/o 0 
0 0010 0 0% 0 0% 0 QO/o 0 
0 0°/o 0 0% 0 00/o 0 QO/o 0 

0 OO/o 0 0°/o 1 1 OOo/o 0 OO/o 0 

0 00/o 0 QO/o 0 0% 0 0% 0 
0 Oo/o 0 OO/o 0 0% 0 0% 0 
0 QO/o 0 0% 0 0% 0 0°/o 0 

0 0% 0 0010 0 00/o 0 0% 0 
0 Oo/o 0 0% 0 00/o 0 0010 0 
0 0% 0 0% 0 0°/o 0 0% 0 
0 QO/o 0 Oo/o 0 oo;O 0 0% 0 

0 Oo/o 0 OO/o 0 0°/o 0 0% 0 
0 0% 1 33% 0 0% 0 OO/o 0 
0 0% 0 0% 0 0% 0 0% 0 
0 0% 0 0°/o 0 0% 0 0°/o 0 
0 0% 0 0% 0 0010 0 QO/o 0 
0 0% 0 0°/o 0 OO/o 0 00/o 0 
0 0% 0 0% 0 0°/o 0 0°/o 0 
0 0% 0 OO/o 0 0% 0 OO/o 0 

0 OO/o 0 0010 0 0% 0 0% 0 
0 0% 2 67°/o 0 QO/o 0 OO/o 0 
0 0% 0 0% 0 0°/o 0 QO/o 0 
0 Oo/o 0 QO/o 0 0°/o 0 0°/o 0 
1 100% 0 Oo/o 0 0% 0 0°/o 0 

0 00/o 0 00/o 0 Oo/o 0 0°/o 0 
0 0% 0 0°/o 0 0% 0 OO/o 0 
0 0°/o 0 0°/o 0 Oo/o 0 Oo/o 0 
0 0% 0 0% 0 QO/o 0 Oo/o 0 
0 OO/o 0 0% 0 0°/o 0 0°/o 0 
0 0°/o 0 QD/o 0 00/o 0 0°/o 0 

0 OD/o 0 OO/o 1 100% 0 0% 0 

0 0% 0 OO/o 0 QO/o 0 Oo/o 0 

0 0% 0 0% 0 QO/o 0 0% 0 

0 0°/o 0 0% 0 0°/o 0 QO/o 0 

0% 0 0% 
00/o 0 0°/o 
00/o 0 0% 
0% 1 100% 

OO/o 0 0% 
00/o 0 0% 

0% 0 OO/o 

0% 0 QO/o 
QO/o 0 001o 
OO/o 0 00/o 

0°/o 0 0°/o 

0°/o 0 QO/o 

0°/o 0 0°/o 
00/o 0 OO/o 

0% 0 00/o 

Oo/o 0 Oo/o 
0% 0 QO/o 

Oo/o 0 0% 

0% 0 0% 
0% 0 0% 
0% 0 0% 
0% 0 0% 
0% 0 0% 
0°/o 0 0°/o 
oo;O 0 0% 
0% 0 00/o 

00/o 0 00/o 

0% 0 0% 
Oo/o 0 0% 
0% 0 OO/o 

Oo/o 1 100% 

QO/o 0 0% 
0% 0 OO/o 

0% 0 0% 
0% 0 Oo/o 
QO/o 0 0% 
0% 0 OO/o 

OO/o 0 OO/o 

00/o 0 QO/o 

Oo/o 0 0% 

0% 0 0% 
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Equal Employment Opportunity Data Posted Pursuant to thEI No Fear Act 

FYTD 2011 30-SEP 

(last updated on 101712011 1 :45:52 PM) 

Pending Complaints Filed in Comparative Data :!011 
Previous Fiscal Years by Previous Fiscal Year Data Thru 30-

Status 2006 2007 2008 2009 2010 SEP 

otal complaints from previous 19 12 9 9 2( 19 
iscal Years 
umber of Complainants 19 12 9 9 1 18 
umber complaints pendinq 

Investigation 1 a 1 a ( a 
Hearing 17 12 8 9 2C 18 

Final Action 1 a a a ' 1 
Appeal with EEOC Office of a a a a ( a 

ederal Ooerations 

Comparative Data :!011 
Complaint Investigations Previous Fiscal Year Data Thru 30-

2006 2007 2008 2009 2010 SEP 

'ending Complaints Where 
nvestigations Exceed Required 2 a a a 0 a 
ime Frames 
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"'No FEAR Act" Training Plan EXHIBIT 2 

Target Audience 

Time Frame 

Approximately 12,000 individuals are employed by the Tennessee 
Valley Authority (TVA). The target audience for this training will be 
all TVA employees. 

The training will begin no later than October 5, 2012, and will be 
completed by December 31, 2012. 

Funding Requirements 

The "No FEAR Act" training is part of the regular training budget for 
TVA's e-Learning Group. 

General Comments 

The training covers the antidiscrimination and wl1istleblower 
protection laws which include: 

• Title VII of the Civil Rights Act olf 1964 
• Rehabilitation Act of 1973 
• Age Discrimination in Employment Act 
• Equal Pay Act of 1963 
• Title II of the Genetic Information Nondiscrimination Act of 2008 

(GINA), 42 U.S.C. §§ 2000ff et seq. 
• Fair Labor Standards Act 
• Whistleblower Protection laws as set forth under 5 U.S.C. 

2302(b) (8) 

When antidiscrimination and whistleblower protection laws are 
referenced in this training plan, it should be understood that the 
plan is referencing the laws outlined above. 

Overall Training Goal 

03/20/12 

In support of the Office of Personneil Management's "No FEAR Act" 
regulations, the goal of this learnin(J activity is to educate TV A 
employees about their ri9hts and rnsponsibilities as protected by 
antidiscrimination and whistleblower protection laws as set forth 
under 5 U.S.C. 2302(b)(8). 

I 



'f\lo FEAR Act" Training Plan1 

Learning Objectives 

At the conclusion of the training, participants wiill be able to: 

• Identify the antidiscrimination aind whistleblower protection laws. 
• Recognize their rights under th1~ antidiscrimination and 

whistleblower protection laws. 
• Identify specific roles and respc1nsibilities associated with the 

antidiscrimination and whistleblower protection laws. 

Delivery Method/Training Schedule 

The training will be delivered via an online learning format to 
accommodate TVA's large and diverse workforce, which is spread 
across a seven-state region. Online learning will ensure ease of 
registration and completion for TVA's employees. It is accessible 
via TVA's lnsideNet homepage. Participants register by logging-in 
with their Employee Identification (EID) and Personal Identification 
Numbers (PIN). Completions are then tracked back to the EID and 
PIN. 

Instructional Strategies 

The training will incorporate a number of interactive learning 
activities including review exercises, matching exercises, and 
scenarios. 

Training Schedule 

The training will be required biennial and the schedule will also be 
deployed in a way that is most effective for these diverse TVA 
audiences--operational employees, general population and new 
employees. 

Operational employees -- These employees will complete the 
training during block training periods. Block training is training that 
all operational employees must complete yearly and training that is 
scheduled in accordance with plant schedules. 

General population -- The general population of TVA employees 
will be required to complete the traiining by December 31, 2012. 

Training Schedule (continued) 

03/20/12 2 



"No FEAR Act" Training Plan 

New employees -- These employees will receive their training in 
conjunction with TVA's required orientation. All new employees are 
required to attend a week-long, common experience focused on 
orienting employees to benefits information, business messages, 
and cultural messages. TVA's new employees are also required to 
complete several online modules, which are mandatory for all TVA 
employees, during this week. 

Training Evaluation 

At the conclusion of each online learning module, employees are 
asked to complete a questionnaire designed to evaluate the 
effectiveness of the learning experience. The evaluation uses a 
five-point Likert scale, with one (1) representin!g "strongly disagree" 
and five (5) representing "strongly agree." The evaluation also 
includes open fields which allow the participanlt to provide general 
comments on the learning experience. Improvements are made at 
scheduled times based on this data. 

Documentation 

03/20/12 

Training completions will be documented on the employee's 
training transcript, which is electronically housed in TVA's Human 
Resource Information System (HRIS), an electronic HR warehouse. 
The training transcript is automatically updated at the completion of 
an online learning experience. A copy of the training transcript can 
also be obtained through the Employee Servic1~ Center. 

3 
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PERSONNEL AND 
READIN~SS 

UNDER SECRETARY OF DEFENSE 
4000 DEFENSE PENTAGON 

WASHINGTON, D.C. 20301-4000 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Chairwoman Berrien: 

Enclosed please find a compilation of Fiscal Year 2012 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

If you have any questiom. about this submission or require more information, please 
contact Mr. James Love at 703-571-9331 or atjames.love@osd.mil. 

Enclosure: 
As stated 

Sincerely, 

Clarence A. Johnson 
Director 
Office of Diversity Management and 

Equal Opportunity 

I'. ''. ,-, - , , 

<.I ·( ' '' I 

.- 1·-; '.,/·_-, 

mailto:james.love@osd.mU


Department of Defense 

Office of Diven;ity Management and Equal Opportunity 

4000 ])efense Pentagon, Room 5D641 

\Vashington, DC 20301-4000 

Fiscal Year 2011 

Report to Congress 

Notification and :Federal Employee Antidiscrimination and 

Retaliation Ac:t of 2002 (No FEAR Act), P.L. 107-174 



INDEX OF DoD COMPONENT FYll NO FEAR REPORTS 

Component: 

• Army & Air Force Exchange Service (AAFES) 
• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DF AS) 
• Defense Human Resources Activity (DHRA) 
• Dt::fense Intelligence Agency (DIA) 
• Dt::fense Information Systems Agency (DISA) 
• Defense Logistics Ag1!ncy (DLA) 
• De:fense Media Activity (DMA) 
• Department of Defense Education Activity (DoDEA) 
• Department of Defense Inspector General (DoDIG) 
• Defense Security Service (DSS) 
• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
• Missile Defense Agency (MDA) 
• National Geospatial-Intelligence Agency (NGA) 
• National Security Agency (NSA) 
• TRJCARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services Lniversity of the Health Sciences (USUHS) 
• Washington Headqua1ters Services (WHS) 

DIrobin
Highlight
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I. Executive Summary 
 
The Department of the Air Force (DAF) provides its Annual Report to Congress as required by 
Section 203 of the Notification and Federal Employee Antidiscrimination and Retaliation Act of 
2002 (“No FEAR Act”), Public Law 107-174. The DAF report provides information on the 
number of cases in Federal court pending or resolved that resulted in judgments, awards, or 
compromise settlements; the amount of money required to be reimbursed by the Air Force; the 
number of employees disciplined as defined in 5 C.F.R. 724.102 and the specific nature, e.g., 
reprimand, etc., of the disciplinary actions taken, separated by the provisions(s) of law involved; 
the final year-end data about discrimination complaints for each fiscal year posted in accordance 
with Equal Employment Opportunity Commission (EEOC) regulations at 29 C.F.R. 1614 subpart 
G (implementing section 301(c) (1)(B) of the No FEAR Act); a detailed description of the 
agency’s policy for taking disciplinary actions; an analysis of trends and practical knowledge 
gained through experience; any actions planned or taken to improve complaint or civil rights 
programs with the goal of eliminating discrimination and retaliation in the workplace; any 
adjustments to the budget to comply with the No FEAR Act requirements and the agency’s written 
plan developed to train its employees. 
 
This No FEAR Act Annual Report covers Fiscal Year (FY) 2011, from October 1, 2010 to 
September 30, 2011.  During this reporting period there were 28 Federal court cases pending 
(Appendix A).  One hundred percent (28) of the court cases alleged violations of the Civil Rights 
Act of 1964 (42 U.S.C. § 2000e et seq) (Title VII).  There were no alleged violations filed under 
the Age Discrimination in Employment Act (ADEA) of 1967 (29 U.S.C. §§ 631, 633(a)), the 
Rehabilitation Act of 1973 (Rehab. Act) (29 U.S.C. §791) or the Whistleblower Protection Act 
(WPA) (5 U.S.C. §2302(b)(8)).  
 
Of the pending Federal court cases, one (1) case is pending from 2006; one (1) case is pending 
from 2007; two (2) cases are pending from 2008; three (3) cases are pending from 2009; seven (7) 
cases are pending from 2010; and fourteen (14) cases are still pending from 2011.  The two most 
prevalent bases of the Federal court cases pending are race and reprisal.  Twenty-one of the cases 
had two or more bases. There were a total of fourteen (14) Federal court cases closed this reporting 
period; three (3) with awards and eleven (11) with no awards.  Two of the awards paid resulted in 
findings of “age” and “reprisal” discrimination.  
 
Reimbursement of the Judgment Fund for FY11 was $660K.  This is a substantial increased from 
what was reimbursed in FY10, $190K. (Appendix B).  There were no separately designated 
attorney’s fees from the amount reimbursed to the Judgment Fund and there was no adjustment 
made to the agency’s budget to pay awards. 
 
The DAF disciplined a total of 8 employees for infractions arising from provision of law cited in 
the No FEAR Act. All discipline actions resulted in a suspension. (Appendix C).  Four (4) of the 
respective provisions were discrimination, two (2) were prohibited personnel practice and two (2) 
were sexual harassment.  A description of the agency’s policy on disciplinary actions can be found 
at Appendix D and selecting the penalty can be found at Appendix E. 
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The final year-end data posted on DAF’s web site pursuant to Section 301(c) (1) (B) of the No 
FEAR Act is included in Appendix F. 
  
A summary of the data this reporting period shows there were six hundred eleven (611) complaints 
filed, by 547 complainants.  Complaints were file by just 0.3% of the DAF workforce, five (5) 
included remands. Not reflected in this FY11 No FEAR Report the three (3) complaints which 
resulted in findings of discrimination.  All findings were from hearings. The bases identified: race, 
religion and age.  The issues complained of: duty hours, evaluation/appraisal, and non-sexual 
harassment.  
 
 
The basis of race (235 complaints) was the second most filed while the basis of retaliation was first 
(284 complaints).  There were 269 claims of retaliation filed in FY10.  In race-based complaints, 
235 were filed in FY11 compared to 192 in FY10.  This represents an increase of 9.3%.  The most 
significant increase this reporting period was disability.  In FY10, one hundred thirty two (132) 
were reported, while 206 claims were reported in FY11, an increase of 56%. Also, the basis of age 
showed an increased of 20% from FY10. The most significant decreased was in the basis of 
National Origin, by 27% from FY10.  The bases of sex, color and Equal Pay Act stayed fairly the 
same.  The most prevalent issue claimed this reporting period was non-sexual harassment.  
Although, it showed a small decrease of four (4) cases, it was the only issue in triple digits.   One 
hundred sixty four (164) this reporting, while one hundred sixty eight (168) were reported in 
FY10. Reasonable accommodation reflects the largest increase of all the issues reported; 27 claims 
were reported in FY10 while 45 claims were reported in FY11, an increase of 67%. The largest 
decrease regarding issues was directed reassignment; twenty-one (21) filed this reporting period 
and in FY10 twenty-eight (28) claims were filed, reflecting a 38% decrease.  All other issues had a 
slight increase/decrease and were unremarkable. 
 
With regards to processing times, two of six processing time categories decreased significantly.  
The most significant was “complaints pending during fiscal year where hearing was not requested 
(average number of days in final action stage).”  In FY10 the number of days in final action stage 
was 486, this reporting period 313 days in final action stage, a decrease of 173 days and an 
improvement of 55%.  The area of “complaints pending during fiscal year” (average number of 
days in final action stage) was the other most significant improvement.  In FY10, average days 
were 355, this reporting period averages days were 214.  This is a decrease of 141 days, an 
improvement of 66%.  There were no other significant increases or decreases.  
 
The agency dismissed a total of eighty-four (84) complaints, the same figure that was reported in 
FY10.  Total complaints withdrawn by the complainants were seventy-one (71).  Pending 
complaints exceeding the required investigation time-frame was two hundred four (204), an 
increase of 32%; or 49 complaints. An in-depth description of all the categories is found at 
paragraph d. Final Year-End Data Posted Under Section 301(c)(1)(B). 
 
The agency’s training plan is found at APPENDIX G. It outlines how the agency implemented the 
No FEAR training requirements. The No FEAR training statistical report for civilian employees 
trained is due every two years.  DAF submitted it last year and thus it is not in the FY 11 report.  
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II. Introduction 
 
The No FEAR Act requires Federal agencies to submit annual reports to the Speaker of the House 
of Representatives, the President pro tempore of the Senate, the Committee on Governmental 
Affairs of the Senate, the Committee on Government Reform of the House of Representatives, 
each committee of Congress with jurisdiction relating to the agency, the Attorney General, and 
EEOC.  Additionally, the U.S. Office of Personnel Management’s (OPM) final regulation on the 
No FEAR Act requires that OPM also receive a copy of the report. The DAF submission is in 
accordance with these reporting requirements. 
 
III. Background 
 
The No FEAR Act was signed into law on May 15, 2002, and became effective on October 1, 
2003.  The Act requires Federal agencies to be accountable for violations of antidiscrimination and 
whistleblower protection laws and to post certain statistical data on their web sites relating to 
Federal sector EEO complaints filed with the agencies. 
 
Section 203 of the No FEAR Act requires that each Federal agency submit its annual report to 
Congress not later than 180 days after the end of each FY.  Federal agencies must report, among 
other things, the number of Federal court cases arising under each of the respective areas of law 
specified in the Act in which discrimination was alleged; the status or disposition of cases; amount 
of money required to be reimbursed; number of employees disciplined; any policies implemented 
related to appropriate disciplinary actions against a Federal employee who discriminated against 
any individual, or committed a prohibited personnel practice; and, an analysis of the data collected 
with respect to trends, and causal analysis. 
 
The President delegated responsibility to OPM for the issuance of regulations governing 
implementation of Title II of the No FEAR Act.  The OPM published final regulations on May 10, 
2006, concerning the reimbursement provisions of the Act; final regulations to carry out the 
notification and training requirements of the Act on July 20, 2006; and the final regulations to 
implement the reporting and best practices provisions of the No FEAR Act on December 28, 2006.  
The EEOC issued its final regulations to implement the posting requirements of Title III of the No 
FEAR Act on August 2, 2006. The DAF has prepared this report based on the provisions of the No 
FEAR Act and OPM and EEOC’s final regulations. 
 
IV. Data 
 
Section 203(a)(1) of the No FEAR Act requires that Federal agencies include in their Annual 
Report to Congress “the number of cases arising under each of the respective provisions of law 
covered by paragraphs (1) and (2) of section 201(a) in which discrimination on the part of such 
agency was alleged.” The OPM’s final regulations at 5 C.F.R. § 724.302 on reporting and best 
practices issued on December 28, 2006, clarify section 203(1) of the No FEAR Act stating that 
Federal agencies report on the “number of cases in Federal court [district or appellate] pending or 
resolved…arising under each of the respective provisions of the Federal Antidiscrimination laws 
and Whistleblower Protection Laws applicable to them…in which an employee, former Federal 
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employee, or applicant alleged a violation(s) of these laws, separating data by the provision(s) of 
law involved.”  
 
Additionally, the final year-end data posted on DAF’s web site pursuant to Section 301(c) (1) (B) 
of the No FEAR Act is included in Appendix F. The final year-end data (FY11) indicate that there 
were 611 complaints of discrimination filed, by 547 complainants.  This means that complaints 
were file by just 0.3% of the DAF workforce.  
 
         a. Civil Cases 
 
         The DAF reports that during FY11, there were a total of 28 Federal court cases pending 
Appendix A.  All twenty-eight (28) court cases alleged violations of the Civil Rights Act of 1964 
(42 U.S.C. § 2000e et seq) (Title VII).  There were no alleged violations filed under the Age 
Discrimination in Employment Act (ADEA) of 1967 (29 U.S.C. §§ 631, 633(a)), the 
Rehabilitation Act of 1973 (Rehab. Act) (29 U.S.C. §791) or the Whistleblower Protection Act 
(WPA) (5 U.S.C. §2302(b)(8)).  
 
         b. Reimbursement to the Judgment Fund 
 
         The OPM published final regulations in the Federal Register on May 10, 2006, to clarify the 
Agency reimbursement provisions of Title II of the No FEAR Act. These regulations state, among 
other things, that the Financial Management Service (FMS), a Bureau of the U.S. Department of 
the Treasury, will provide notice to an Agency’s Chief Financial Officer within 15 business days 
after payment from the Judgment Fund. The Agency is required to reimburse the Judgment Fund 
within 45 business days after receiving the notice from FMS or must contact FMS to make 
arrangements in writing for reimbursement. 
 
The reimbursement to the Treasury Judgment Fund was $660,000.00 for three (3) discrimination 
cases filed in Federal court resulting in judgments, awards, or compromise settlements during 
FY11.  Two of the awards resulted in findings.  There were no attorney’s fees separately 
designated. The DAF has reimbursed the Treasury Judgment Fund of all monies owed to the Fund 
for judgments, awards, and compromise settlements for FY11. A more detailed comparative can be 
found in Appendix C. 
 
         c. Types of Disciplinary Actions 
 
         Section 203(a)(4) of the No FEAR Act requires that Federal agencies include in the Annual 
Report to Congress the number of disciplinary actions taken for conduct inconsistent with Federal 
anti-discrimination and whistleblower protections. The OPM’s regulation clarified that these cases 
refer to the number of discrimination cases for which the Judgment Fund paid on behalf of the 
Agency. The regulations also defined disciplinary actions to include any one, or a combination of, 
the following actions: reprimand, suspension without pay, reduction in grade or pay, or removal. 
The OPM’s final regulation also provides that irrespective of discrimination cases in Federal court, 
Federal agencies are to report the total number of employees disciplined and the specific nature of 
the disciplinary action taken in accordance with Agency policy that prescribes disciplinary action 
for discrimination, retaliation, or harassment conduct, and whistleblower protection law violations. 
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The DAF reports that in FY11 there were a total of eight (8) disciplinary actions arising from 
discrimination cases which were administrative decisions or Federal court cases.  All actions 
resulted in suspensions.  Four (4) complaints fell under discrimination; two (2) fell under sexual 
harassment and two (2) fell underthe prohibited personnel practices.  A more detailed comparative 
can be found in Appendix C. 
 
          d. Final Year-End Data Posted Under Section 301(c)(1)(B) 
 
          The final year-end data posted on DAF’s web site pursuant to Section 301(c) (1) (B) of the 
No FEAR Act is included in Appendix F.  The following is a synopsis of the final report. 
 
Complaint Activity 
      
Overall, FY11 complaint activity of (611) reflects of an increase of 13 % or 69 more cases filed. 
This total includes five (5) remanded cases.  In FY10, 542 complaints were filed, 505 were filed in 
FY09.  Complaint activity has been on the rise since FY06, when 556 cases were filed. 
 
Complaints by Basis 
 
The largest increase this reported period was reflected in the basis of retaliation where 269 claims 
of were filed.  In race-based complaints, 235 were filed compared to 192 in FY10.  This represents 
an increase of 9.3%.  The most significant increase this reporting period was disability.  In FY10, 
132 were reported, while 206 claims were reported in FY11, an increase of 56%. Also, the basis of 
age showed an increased of 20% from FY10. The most significant decreased was in the basis of 
National Origin, by 27% from FY10.  The bases of sex, color and Equal Pay Act stayed fairly the 
same.  The most prevalent issue claimed this reporting period was non-sexual harassment.  
Although, it showed a small decrease of four (4) cases, it was the only issue in triple digits.   One 
hundred sixty four (164) cases this reporting period, while 168 were reported in FY10. 
 
Complaints by Issue 
 
The most prevalent issue claimed this reporting period was non-sexual harassment.  Although it 
showed a small decrease of four (4) cases, it was the only issue in triple digits.   One hundred sixty 
four (164) claims were filed this reporting, while 168 were reported in FY10. Reasonable 
accommodation reflects the largest increase of all the issues reported; 27 claims were reported in 
FY10, while 45 claims reported in FY11, an increase of 67%. The largest decrease regarding 
issues was directed reassignment; twenty-one (21) filed this reporting period and in FY10 twenty-
eight (28) claims were filed, reflecting a 38% decrease.  All other issues had a slight 
increase/decrease and were unremarkable. 
 
Processing Time 
 
With regards to processing times, two of six processing time categories decreased significantly.  
The most significant was “complaints pending during fiscal year where hearing was not requested 
(average number of days in final action stage).”  In FY10, the number of days in final action stage 
was 486; this reporting period 313 days were spent in the final action stage, a decrease of 173 
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days, an improvement of 55%.  The area of “complaints pending during fiscal year” (average 
number of days in final action stage) was the other most significant improvement.  In FY10, 
average days were 355; this reporting period average days were 214.  This is a decrease of 141 
days, an improvement of 66%.  There were no other significant increases or decreases.  
 
Complaints Dismissed by Agency 
 
The agency dismissed a total of eighty-four (84) complaints, the same amount that were reported 
in FY10.  Total complaints withdrawn by the complainants were seventy-one (71).  Pending 
complaints exceeding the required investigation time-frame was two hundred four (204), an 
increase of 32% or 49 complaints.  
 
Total Final Actions Finding Discrimination 
 
There were three (3) findings of discrimination, all hearings. The bases identified: race, religion 
and age.  The issues complained of: duty hours, evaluation/appraisal, and non-sexual harassment.  
  
Pending Complaints Filed in Previous Fiscal Years by Status 
 
Total complaints carried over from previous year was 277, which consisted of 233 complainants; 
complaints pending in investigation were 22 compared to 6 in FY10; complaints pending in 
hearing 164 vice 144 in FY10; complaints pending in final action 91 and complaints pending 
appeal with EEOC Office of Federal Operations 200, compared to 184 in FY10. 
 
Complaint Investigations  
 
Overall, complaints exceeding the required timeframes increased this reporting was 204; in FY10 
there were 155, an increase of 32%, or 49 complaints. 
 
          e. Description of Policy on Disciplinary Actions and Selecting the Penalty 
 
          Section 203(a) (6) of the No FEAR Act requires that Federal agencies include in their 
Annual Report to Congress a detailed description of the policy implemented by the Agency 
relating to disciplinary actions imposed against a Federal employee who discriminated against any 
individual in violation of any of the laws cited under section 201(a) (1) or (2), or committed 
another prohibited personnel practice that was revealed in the investigation of a complaint 
claiming a violation of any of the laws cited under section 201(a) (1) or (2). 
 
Appendix D outlines detailed descriptions of appropriate disciplinary action for those found in 
violation of DAF prohibitions of unlawful discrimination and discriminatory practices, and 
Appendix E provides guidance on selecting the appropriate penalty. 
 
            f. No FEAR Training 
 
Section 202(c) of the No FEAR Act requires Federal agencies to provide training to their 
employees on the rights and remedies under Federal antidiscrimination, retaliation, and 
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whistleblower protection laws. Under 5 C.F.R. § 724.203, Federal agencies were required to 
develop a written training plan and to have trained their employees by December 17, 2006, and 
every two years thereafter. Under implementing regulations, new employees are to receive No 
FEAR training within 90 days of appointment, which can be met through an Agency orientation or 
training program.  Appendix G provides a detailed description of the agency’s No FEAR training 
plan.   The No FEAR training statistical report for civilian employees trained is due every two 
years.  DAF submitted it last year and thus it is not in the FY 11 report.  
 
V.  Analysis of Trends, Causal Analysis, and Practical Knowledge Gained 
Through Experience 
 

Section 203(a) (7) of the No FEAR Act requires that Federal agencies undertake “an 
examination of trends, causal analysis, and practical knowledge gained through experience and any 
actions planned or taken to improve complaint or civil rights programs of the agency.”   
  
In FY10 the DAF had some initiatives on the horizon that could assist with conducting an in-depth 
examination of trends and causal analysis as it relates to EEO complaints.  However, the DAF 
experienced numerous challenges, including a hiring freeze, a budgetary requirement for the AF to 
eliminate 16,500 positions in the second half of FY 2011 and the first half of FY 2012, staffing 
shortfalls in the EO Office, and a very high operations tempo.  Therefore, progress we had 
anticipated in conducting an in-depth analysis and with identifying the underlying causes of EEO 
complaints is still on-going.  
  
DAF will be conducting the first ever survey of all DAF specialists, directors and managers in the 
0260 (civilian) and 3S171 (military) career field.  The specific purpose of the survey is to 
determine career field health and receive direct feedback on issues EO professionals are 
experiencing.  The results should also provide some answers to the issues impacting timeliness of 
complaints processing, and eventually help to improve the overall EEO program.  Additionally, the 
results will be use to fine tune DAF EO Road Map, share results with senior leadership to garner 
program support, and provide SAF/MR and AF/A1 information on the successes/challenges of EO 
integration.  See section VII. DAF’s Actions Planned or Taken to Improve Complaint or Civil 
Rights Programs Pursuant to Section 203 (a)(7)(D).   
    
This reporting period showed that complaint filings were up 0.17% from FY10.  The agency’s 
MD-715 report showed a large number of Hispanic women left the agency, but no barriers causing 
their departure were identified.  Additionally, there does not appear to be any correlations with 
EEO.  Hispanics made up 0.04% of formal complaints filed and the number of complaints were 
even less with Hispanics women overall.  The percentage of filings was down from FY10 by 
0.25%.  Another group identified as leaving the agency in large numbers is people with targeted 
disabilities. The number of complaints filed under disability made up 0.38% , and of those 0.72% 
alleged physical disability. However, we cannot determine what percentage may have been 
targeted disabilities.  Overall, disability (mental and physical) was up .68% from FY10.      
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VI.   Adjustment to Budget 
 
Section 203(a) (8) of the No FEAR Act requires that Federal agencies include in their Annual 
Report to Congress information regarding “any adjustment (to the extent the adjustment can be 
ascertained in the budget of the agency) to comply with the requirements under section 201.” 
 
The DAF has not made such an adjustment to its budget. 
 
VII.   DAF’s Actions Planned or Taken to Improve Complaint or Civil Rights 
Programs Pursuant to Section 203 (a)(7)(D)  
       
The DAF is actively engaged in a number of initiatives to improving the complaint or Civil Rights 
Programs.   
 
 a.  EO Process Improvement.  Four integrated process team (IPT) workshops were held 
during FY11 to develop actions for improvement of EO and Affirmative Employment Program 
(AEP) functions.  A description of each is provided below. 
 
      (1). Timeliness of Processing EEO Complaints.  This workshop was conducted in Feb 
11 to develop efficiencies for reducing EEO processing times from 180 to 150 days and to reduce 
Alternative Dispute Resolution (ADR) times from 90 to 60 days.  The team developed actionable 
items, such as an expedited processing pilot, more frequent tracking of open cases, reassigning 
some functions, and increased accountability.  Two Air Force bases are being used as to test the 
expedited processing pilot, Lackland and Randolph AFBs. 
 
                 (2). Air Force Barrier Analysis Working Group (AFBAWG):  This IPT workshop was 
conducted in Apr 11 to improve the processes and effectiveness of the AFBAWG.  As a result, 
AF/A1 issued each member a formal appointment letter which will enable members to devote 
more time to their AFBAWG responsibilities.  The AFBAWG was restructured with the five 
executive members (team leads) meeting regularly to develop action items to eliminate barriers 
and track progress for greater efficiency.  The AFBAWG executive team met with their respective 
team members at headquarters, major command, and local base levels for various perspectives.  
Actions taken include: 
 
                       (a)  Development of an Air Force-wide civilian exit survey to capture reasons 
employees are voluntarily separating from the Air Force; employees are requested to indicate 
disability and EEO group category.  Questions include whether any issue related to a disability 
contributed to the employee’s decision to leave the Air Force. 
 
                       (b) Reports of AFBAWG reviews of EEOC best practices for Hispanic employment 
and Individuals with Disabilities (IwDs) for possible implementation within DAF.  The reports are 
being used as discussion points with career field managers and other hiring officials. 
 
                       (c) A review of Air Force internal regulations (Air Force Instructions) to attempt to 
identify any regulatory barriers to equal opportunity. 
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    (3).  MD-715 Transformation:   This workshop was conducted in Apr 11 to explore ways 
to effectively execute the development of the annual MD715 report.  The IPT developed a 
requirement to generate MD-715 data tables and executive summary semiannually.  This initiative 
reduced annual MD-715 processing time by 60 days.        
    
            (4).  AEP/SEP IPT Workshop:  This workshop was conducted in Jul 11 to explore ways 
to effectively meet EEOC, DoD, and AF requirements for MD-715, i.e., Barrier Analysis, the Self-
Assessment Checklist, and Best Practices, within existing resources.  AF/A1 has approved 
implementation of action items which include updating regulatory guidance, pursuing the use of an 
IT tool, enhancing accountability at all levels, and offering training through established channels. 
 
 b.  Disability Program.  In order to implement Executive Order 13548, the Air Force 
appointed a Senior Executive Service (SES) led and established a “Disability Tiger Team” 
working group comprised of human resources, equal opportunity, legal, wounded warrior and 
other subject matter experts at headquarters and operational levels to develop and execute the Air 
Force Plan for Increasing Employment of Individuals with Disabilities.  The team meets regularly 
and works actionable items to meet prescribed objectives and goals.  Specific accomplishments 
include: 
 
    (1). As of November 1, 2011, Schedule A-eligible IwDs are now automatically 
included for consideration (their resumes forwarded) when selecting officials recruit externally 
(outside of DoD).   
 
                  (2). The Air Force undertook a resurvey of the disability status of its civilian workforce.  
It did this through a memorandum from the SES lead to all civilian employees requesting them to 
update their disability codes in the Air Force electronic personnel system (MyBiz).  This initiative 
should ensure AF disability statistics are more accurate.    
 
                  (3). The Chief of Enterprise Recruiting reviewed the list of colleges and universities for 
the best opportunities and return on investment in recruiting students with disabilities for Air Force 
civilian intern positions.  
        
                 (4).  The AF Disability Program Manager worked with the Chief of the Career Field 
Teams Division at the Air Force Personnel Center to streamline the process of evaluating and 
referring resumes of Schedule A-eligible applicants to hiring officials.  
 
                 (5).  An employee resource group is in the process of being formed to provide increased 
awareness of issues facing IwDs. 
 
 c.  EO Training. 
 
                 (1) 89,698 civilians and military personnel participated in AF Organizational Climate 
Assessments (UCAs) during FY11.  The vast majority of AF members surveyed (94%) indicate the 
commander’s policy on discrimination and sexual harassment is clear.   
 
     (2)  Provided customized diversity/EO training to 5,000 personnel.  The one hour 
sessions presented the benefits and challenges of a diverse workforce and outlined the EO process.  
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Based on the feedback received, the diversity training will to be presented at Wingman events and 
off-site team building events.  Impact:  The training improved attendee knowledge of the EO 
process and increased insight into the benefits and value of a diverse workforce.   
 
VIII.   No FEAR Plan. 
 
The agency’s training plan is found at APPENDIX G. The Air Force has developed on its 
Advanced Distributed Learning Service (ADLS) an online “No FEAR Act” training course to 
carry out the requirements of the No FEAR Act Training Plan.  The 30 minutes course provides 
instruction on all topics required by the No FEAR Act. All DAF civilian employees (including 
executives, managers, and supervisors), to include military members that supervises civilians, must 
accomplish training as required by 5 CFR § 724.203(d).  The on-line training satisfies the initial 
and the biennial training requirements of 5 CFR § 724.203(e).  Additionally, there is a ten question 
quiz with a minimum passing score of 70%.  For employees without ADLS accounts (non-
appropriated funds employees), the Equal Opportunity offices conduct on-site briefings using Air 
Force-approved No FEAR Act training lesson plans.  Attendees at on-site briefing do not have to 
take the quiz.  EO offices must train new employees as part of its orientation program within 90 
calendar days of the new employees’ appointment.  At all on-site briefings, the EO offices must 
track numbers of individuals trained and report the statistics when required by AFPC/EO or high 
headquarters.  This reporting period will not reflect the statistical data for training.  
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APPENDIX A: Pending Federal Court Cases by Alleged Violation 
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APPENDIX B: Reimbursement of Judgment Fund 
 
 

5 CFR §724.302 (a) (2) 
 Amount of Money Reimbursed to the Justice Fund (In Thousands) *Only one case 

separated Attorney Fees 
 Fiscal Year Data 2006 2007 2008 2009 2010 2011 
 Employee $709  $483  $2,550  $1,502  $190  $660 
 Attorney N/A N/A N/A N/A  N/A N/A 
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APPENDIX C:  Disciplinary Actions Taken 

Federal Employee 
Discrimination and 

Retaliation - 
Disciplinary Actions 

Relating to 
Discrimination, 

Prohibited Personnel 
Practice, 

Whistleblower 

Comparative Data   
 
 
 
 

2011 

 
 Previous Fiscal Year Data   
 

2005 2006 2007 2008 2009 2010 

 

 Total Disciplinary 
Actions 

7 10 14 7 10 14 8  

 Reprimand 0 0 8 1 3 2  0  
 Suspension 7 8 5 6 6 12  8  
 Removal 0 2 1 0 0 0 0  
 Demoted 0 0 0 0 1 0 0  
 Respective Provisions of No FEAR       
    Discrimination  0 3 3 1 1 3  4  
    Prohibited     

Personnel Practice 3 1 9 2 5 5 2 
 

    Sexual Harassment 
4 6 2 4 4 6 2 
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APPENDIX D: AFI 36-704, 22 July 1994, Civilian Personnel; 
Discipline and Adverse Actions: Guide to Disciplinary Actions, pgs 34 
– 40  

  
 

Attachment 3 
 

GUIDE TO DISCIPLINARY ACTIONS 
 
NOTE: See Section F of this regulation for information concerning use of this guide and selection 
of appropriate penalties in disciplinary actions: 
 
A3.1. Cause of Action Column: 
 

A3.1.1. IT IS NOT NECESSARY TO STATE A CAUSE OF ACTION EXACTLY AS 
SHOWN IN THIS COLUMN. What is important is to state exactly what the employee did 
wrong, preferably without using legal terms suggesting crime. If such legal terms were used, it 
might be necessary to prove all the elements necessary to establish that the crime has been 
committed, including felonious intent. 

 
A3.1.2. Cause is best identified by a specific charge or label for the offense IF that charge 

or label is relevant. BE CAREFUL TO SELECT A LABEL WHICH FITS THE FACTS AND 
NOT TO DISTORT THE FACTS TO FIT A SPECIFIED OFFENSE IN THE GUIDE. 

 
A3.2. Typical Penalty Column. This column does not dictate the penalty to be imposed for a 
particular (or comparable) offense; rather, it establishes the range of penalties within which the 
penalty imposed usually falls. Unless otherwise restricted, management may impose no penalty at 
all or has available a choice of severity of action ranging from oral admonishment to removal. 
 
NOTE: See paragraph 3. of this instruction for information concerning employees in probationary 
or trial period, or in first year of current continuous service in the same or similar positions. 
 

A3.2.1. Oral Admonishment. An oral admonishment is a disciplinary action that is often 
adequate to effect the required correction or improvement, particularly when the employee has no 
previous history of violations. See paragraph 37.3. for the use of the oral admonishment in relation 
to this attachment. 

 
A3.2.2. Reprimand. A reprimand is a severe disciplinary action that should be adequate 

for many disciplinary situations which require an action more severe than an oral admonishment. It 
may be made more "severe" according to paragraph 12.1.4. 

A3.2.3. Suspension. A suspension is a severe disciplinary action. Ordinarily, it is the final 
step in the disciplinary process before removal and is accompanied by a warning to the employee 
that a further violation of rules COULD result in removal (see paragraph 13.1.1.) 
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  A3.2.3.1. A suspension may NOT be imposed for indebtedness nor performance-related 
factors when the situation is nondisciplinary. 
 
   A3.2.3.2. Suspensions seldom should exceed 30 days unless an indefinite suspension is 
used. 
 

A3.2.4. Removal. Removal is the most severe disciplinary action. Before it is initiated, the 
facts and circumstances in the case must be carefully reviewed to ensure they support the 
conclusion that the employee has demonstrated unwillingness or refusal to conform to the rules of 
conduct or has so breached the employee-employer relationship that other rehabilitation is not 
appropriate and removal is warranted for the offense. 
 

Cause of Action (Offense) 
a. See first page of this attachment 
b. Review paragraphs7., 8., and Section F before 
proceeding 

Typical Penalty 
a. See first page of this attachment 
b. See paragraphs 11., 12., 13., 14., and Attachment 2. 

 

 First Offense Second Offense Third Offense 

1. Failure to honor valid debts or legal 
obligations 
NOTE: There is no offense unless (a) 
the validity of the debt is established; (b) 
there has been a failure to either arrange 
for or comply with a repayment 
schedule; and (c) 
there is a current complaint from the 
creditor. Suspension as a penalty is not 
authorized. Maximum penalty for third 
offense is reprimand and for fourth 
offense, reprimand with the added 
warning that a "continuation of offenses 
could result in removal.” 
 

Reprimand Reprimand Reprimand 

2. Tardiness of less than one-half hour. 
NOTE: Counseling or an oral 
admonishment is normally used for a 
first occurrence of tardiness. A fourth 
offense would typically result in a 
suspension of 5 days or less with the 
added warning that a "continuation of 
offenses could result in removal.” 
 

 3. Tardiness of one-half hour or more, 
leaving the job without permission, 
delayed return from lunch, unauthorized 
absence of 8 hours or less. 
  

Reprimand 

 

 

 

 

Reprimand 

Reprimand 

 

 

 

 
 
 Reprimand to 5-day 
suspension 

1-day suspension 

 

 

 

 

Reprimand to removal 
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4. Unauthorized absence of more than 8 
hours. 
NOTE: A removal using adverse action 
procedures in this regulation, may be 
initiated for a first or later offense after 
passage of a reasonable time (a 
minimum of 10 calendar days) when the 
employee fails to report for duty and 
fails to notify management of his or her 
intentions concerning return to duty, and 
when management has been unable to 
ascertain the employee's intentions 
concerning return. The Air Force does 
not remove an employee for 
abandonment of position 
 

Reprimand to 5- Day 
Suspension 

Reprimand to 14- Day 
Suspension 

5- Day Suspension to 
Removal 

5. Failure to request leave according to 
established procedures, or failure to 
honor a valid denial of a leave request. 
 

Reprimand to 5- Day 
Suspension 

Reprimand to 14-Day 
Suspension 

5- Day Suspension to 
Removal 

6a. Failure to observe safety practices 
including failure to use safety equipment 
such as eye protection devices and 
failure to comply with hearing 
conservation program requirements. 
 

Reprimand to 1-Day 
Suspension 

Reprimand to 5-Day 
Suspension 

Reprimand to Removal 

6b. When failure may result in serious 
injury, loss of life, or major damage to 
property. 

Reprimand to 
Removal 

Reprimand to 
Removal 

5-Day Suspension to 
Removal 

7a. Violation of security regulations 
when the breach does not result in 
release of security information to 
unauthorized sources and there is no 
evidence of a compromise of classified 
information. 
 

Reprimand Reprimand to 30-Day 
Suspension 

10-Day Suspension to 
Removal 

7b. If violation is intentional or results in 
unauthorized release or compromise of 
security information. 
 

  
                                                                          
 
8a. Drinking, transferring, or selling 
alcoholic beverages on duty or on 
government premises except where 
authorized. Reporting for duty under the 
influence of intoxicating liquor. 
 

Reprimand to 
Removal 

 

                       

Reprimand to 
Removal 

14-Day Suspension to 
Removal 

 

                                  
 

5-Day Suspension to 
Removal 

30-Day Suspension to 
Removal 

                                               
 
                                 
 

14-Day Suspension to 
Removal 
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8b. Being on duty so intoxicated or 
under the influence of alcohol or drugs 
as to be unable to properly perform 
assigned duties, or to be a hazard to self 
or others. 
 

Reprimand to 
Removal 

5-Day Suspension to 
Removal 

14-Day Suspension to 
Removal 

8c. Driving while intoxicated or under 
the influence of alcohol or drugs. 
NOTE: See AFI 36-810, Drug and 
Alcohol Abuse Prevention and Control 
Program. 
 

Reprimand to 
Removal 

5-Day Suspension to 
Removal 

14-Day Suspension to 
Removal 

9a. Gambling during work-hours. Reprimand Reprimand to 5-Day 
Suspension 

Reprimand to Removal 

9b. Promotion of or assisting in 
operation of organized gambling on duty 
or on government premises. 

Reprimand to 
Removal 

5-Day Suspension to 
Removal 

10-Day Suspension to 
Removal 

10a. Loafing or sleeping on duty. Reprimand Reprimand to 14-Day 
Suspension 

Reprimand to Removal 

10b. When such action may result in 
injury, loss of life, or damage to 
property. 

Reprimand to 
Removal 

5-Day Suspension to 
Removal 

10-Day Suspension to 
Removal 

11a. While on government premises or 
on duty, possessing, transferring, selling, 
or using drug abuse paraphernalia as 
defined in AFI 36-810. 
 

Reprimand to 
Removal 

14-Day Suspension to 
Removal 

Removal 

11b. Possession of illegal drugs. Reprimand to 
Removal 

Removal  

11c. Use of illegal drugs. 
 
1. Refusal to obtain or successfully 
complete counseling or rehabilitation 

Reprimand to 
Removal 
Removal 

Removal  

11d. Sale or transfer of illegal drugs. Removal   

11e. Tampering with urine specimen, 
including attempts to alter, adulterate, or 
substitute a specimen for the employee's 
own or that of another employee. 
                                                               
 
 
11f. Refusal to submit to urinalysis. 
NOTES: 
a. See AFI 36-810, Drug and Alcohol 
Abuse Prevention and Control Program. 
 
b. The term "illegal drugs" means a 
controlled substance included in 

Removal 

 

 

 

Reprimand to 
Removal 

 

 

 

 

Removal 
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Schedules I through V, as defined by 
section 802(b) of Title 21 of the United 
States Code, the possession of which is 
unlawful under section 841 of that 
Title. The term "illegal drugs" does not 
mean the use of a controlled substance 
pursuant to a valid prescription or other 
uses authorized by law. 
 
c. The range of disciplinary actions for 
first offense of illegal drug use is 
reprimand to removal; oral 
admonishment as a penalty is not 
authorized. 
 
d. Initiation of removal from Federal 
service according to AFI 36-810 is 
required: 
 
    1. if an employee refuses to obtain or 
successfully complete counseling 
or rehabilitation; or 
 
    2. after a second finding that an 
employee has used illegal drugs, 
including a second verified positive 
urinalysis test result; or 
 
    3. if an employee tampers with a urine 
sample. 

12. Making false, malicious, or 
unfounded statements against other 
employees, supervisors, other officials, 
or subordinates with the intent to destroy 
or damage the reputation, authority or 
official standing of those concerned. 
 

Reprimand to 
Removal 

5-Day Suspension to 
Removal 

10-Day Suspension to 
Removal 

13. Soliciting contributions from other 
government officers or employees for 
gifts or presents to those in superior 
official positions. Accepting gifts or 
presents offered or presented as 
contributions from persons in 
government employ receiving lower 
salary. 
      
14. Rude, Boisterous play which 
adversely affects production, discipline 
or morale; use of abusive or offensive 
language; quarreling or inciting to 
quarrel; or interfering with the 
production of others. 

Reprimand 

 

 

 

Reprimand to 
Removal 

Reprimand to 14-Day 
Suspension 

 

  

                    
Reprimand to 
Removal 

Reprimand to Removal 

 

 

 

Reprimand to Removal 
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15. Theft, actual or attempted. Reprimand to 
Removal 

Reprimand to 
Removal 

5-Day Suspension to 
Removal 

16. Deliberate misrepresentation; 
falsification, exaggeration or 
concealment of a material fact in 
connection with any official document; 
withholding of material facts in 
connection with matters under official 
investigation; refusal to testify or 
cooperate in an inquiry, investigation, or 
other official proceeding. 
 

Reprimand to 
Removal 

Reprimand to 
Removal 

5-Day Suspension to 
Removal 

17. Fighting, threatening or inflicting 
bodily harm on another, physical 
resistance to competent authority or 
indecent or immoral conduct. 

Reprimand to 
Removal 

Reprimand to 
Removal 

5-Day Suspension to 
Removal 

18. Discourteous conduct. Includes 
discourteous conduct to the public. 

Reprimand to 5-Day 
Suspension 

Reprimand to 14-Day 
Suspension 

Reprimand to Removal 

19. Delay or failure to carry out assigned 
work or instruction in a reasonable 
period of time. 

Reprimand Reprimand to 5-Day 
Suspension 

Reprimand to Removal 

20. Insubordinate defiance of authority, 
refusal to comply with proper orders, 
wanton disregard of directives or 
insolence. 

Reprimand to 
Removal 

Reprimand to 
Removal 

5-Day Suspension to 
Removal 

21a. Loss of, damage to, unauthorized 
use or destruction of property (including 
motor vehicles and aircraft), records or 
information. 
 

Reprimand Reprimand to 5-Day 
Suspension 

Reprimand to Removal 

21b. When willfulness or intent is 
involved. 
NOTE: 31 U.S.C. 638a(c) provides that 
any officer or employee who willfully 
uses or authorizes use of government 
passenger motor vehicles or aircraft for 
other than official purposes will be 
suspended for not less than 1 month and 
will be suspended for a longer period or 
removed if circumstances warrant. (The 
minimum 1-month period is established 
as the effective date of the suspension 
through the tour of duty for the 
preceding date of the next month . 
Examples: 15 July through 14 August or, 
if the employee's tour of duty is at night 
and includes portions of 2 days, from the 
time the tour of duty begins on 15 July 
through the end of the tour of duty on 15 
August.) 

Reprimand to 
Removal 

Reprimand to 
Removal 

5-Day Suspension to 
Removal 
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22. Calling or participating in a strike, 
work stoppage, or slowdown. 
 

Removal   

23. Picketing if such action interferes 
with agency operations. 
 

Reprimand to 
Removal 

Reprimand to 
Removal 

5-Day Suspension to 
Removal 

24. Careless workmanship or negligence: Reprimand Reprimand to 5-Day 
Suspension 

Reprimand to Removal 

a. When consequences may be extreme, 
an attempt is made to conceal defective 
work or there is an unauthorized attempt 
to remove or destroy work. 
 

Reprimand to 
Removal 

Reprimand to 
Removal 

5-Day Suspension to 
Removal 

b. Which results in possible or actual 
minimum damage to aircraft or other 
property and minor disruption of 
mission. 

Reprimand Reprimand to 5-Day 
Suspension 

Reprimand to Removal 

c. Which results in possible or actual 
major damage to aircraft or other 
property or possible or actual danger to 
personnel. 

Reprimand to 
Removal 

Reprimand to 
Removal 

5-Day Suspension to 
Removal 

25a. Off duty misconduct of such major 
import that the employee is unable to 
fulfill his or her job responsibilities. 
 

Reprimand to 
Removal 

Reprimand to 
Removal 

Reprimand to 
Removal 

25b . Off duty misconduct of such 
significance that there is an adverse 
effect upon the Air Force. 
 
NOTE: Removal is normally warranted 
when US citizens employed overseas 
become culpably involved with the law 
enforcement authorities of a host 
government in whose country the USAF 
facility is a guest. Such involvement 
reflects upon the United States and 
affects the success of its mission 
overseas. 
           
 
 
 26. Aiding and assisting in prosecution 
of claim against the United States, or 
receiving any gratuity or any shore of or 
interest in claim from any claimant other 
than in discharge of proper official 
duties. 

Reprimand to 
Removal 

 

 

 

 

 

                              

                   
Reprimand to  
Removal 
                    

Reprimand to 
Removal 

 

 

 

 

 

                                     

                                 
14-Day Suspension to  
Removal                                      

                                             

Reprimand to Removal 

 

 

 

 

 

 

                        

 Removal 

                  



 
 

23 
 

 
27a. Compromise or discredit of 
examination materials or process 
resulting from discussion of specific 
question(s) or content of examination  
with other employee(s) based on 
experience in the examination when 
there is no deliberate effort or intent to 
compromise the examination materials 
or process 
 

Reprimand Reprimand to 14-Day 
Suspension 

5-Day Suspension to 
Removal 

27b. Compromise of an examination 
through unauthorized possession, use, or 
furnishing to others of examination 
information or materials. 

Reprimand to 
Removal 

14-Day Suspension to 
Removal 

Removal 

28a. Committing a prohibited personnel 
practice (see 5 U.S.C. 2302) 

Reprimand to 5-Day 
Suspension 

Reprimand to 14-Day 
Suspension 

Reprimand to Removal 

28b. If violation was deliberate. 
 
 
NOTE: If a supervisor or manager has 
engaged in an activity which adversely 
reflects upon the integrity of the 
management process, a decision should 
be made as to whether he or she should 
be reassigned or changed to lower grade 
to a position of a different character. 
 

Reprimand to 
Removal 

Removal  

29a. Discrimination based on race, color, 
religion, sex, national origin, age, or 
handicapping condition. Includes sexual 
harassment. Also includes making racial 
or 
ethnic slurs, or disseminating literature 
containing such slurs. Consider 
circumstances and the effect on the 
person(s) discriminated against, use of 
abusive language, violent treatment, or 
insulting demeanor. 

Reprimand to 5-Day 
Suspension 

Reprimand to 14-Day 
Suspension 

10-Day Suspension to 
Removal 

29b. If the discrimination was deliberate. 
NOTE: If a supervisor or manager has 
engaged in an act of discrimination, a 
decision should be made as to whether 
he or she should be reassigned or 
changed to lower grade to a position of a 
different character. 
 
30a. Use of abusive or offensive 
language toward a subordinate; baiting 
or otherwise inciting a subordinate to 
violate rules or regulations; coercion in 
deprivation of an employee's rights; or 

Reprimand to 
Removal 

 

 

 
 
Reprimand to 5-Day 
Suspension 

Removal 

 

 

 

 
Reprimand to 14-Day 
Suspension 

 

 

 

 

 
10-Day Suspension to 
Removal 



 
 

24 
 

reprisal for employment of appellate 
procedures. 
 

30b. If violation was deliberate. 
 
NOTE: If a supervisor or manager has 
engaged in an activity which adversely 
reflects upon the integrity of the 
management process, a decision should 
be made as to whether he or she should 
be reassigned or changed to lower grade 
to a position of a different character. 

Reprimand to 
Removal 

Removal  
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APPENDIX E:  Selecting the Penalty 
 
 

SELECTING THE PENALTY 
 

Use this attachment along with Attachment 3. It shows the interrelationships of some key factors 
in the disciplinary system but neither establishes additional procedural requirements nor 
automatically sets penalties. Other factors may also be weighed. 
 

Information on how basic penalty1 was 
derived and on how favorable elements 2 were 
considered need not be included in notices but 
must be available for subsequent use. 3 

Information must be included in the notices of 
any consideration used to increase the severity 
of the basic penalty. 4 

 

1. Basic penalty is the one 
that would be used if there 
were no other 
considerations. It is based 
on: 
a. Offense: 
 
   1. Character. 
   2. Seriousness. 
   3. Consequences. 
 
b. Rehabilitative potential 
of penalty. 
 
c. Character of 
employee's position 

 

 

 

 

 

 

 

 

2. Favorable elements are 
those considerations which 
tend toward the imposition 
of less severe penalties. 
Included are: 
 
a. Situation. 
 
    1. Possibility of 
genuine misunderstanding. 
    2. Enticements or 
provocations. 
    3. Mitigating 
circumstances. 
b. Employee: 
 
   1. Length of service. 
   2. Quality of 
work history. 
   3. Personal reputation. 
   4. Past contributions. 
   5. Record of 
cooperativeness. 
   6. Record of 
achievements. 

3. Unfavorable elements 
are 
considerations which tend 
to 
show a need for more 
severe 
action than is usually 
taken. 
Included are: 
a. Penalties for past 
offenses within: 
 
    1. Suspension - 3 
years. 
   2. Reprimand - 2 
years. 
   3. Admonishment 
- 2 years.5 
b. Combination of 
offenses.  
 
c. Series of offenses. 
 
d. Character of other 
offenses. 
 
e. Recency of other 
offenses. 
 
f. Employee willfulness. 

4. Penalty assessed results 
from weighing of favorable 
and unfavorable factors in 
relationship to the offense. 
 
a. Proposed penalty is 
determined on the 
basis of all information 
available at time of 
institution of action, and 
penalty is specifically 
stated in notice of 
proposed action. 
 
b. Penalty decided 
upon is determined 
based on all available 
information including 
employee's answer 
to notice of proposed 
action. Give consideration 
to request for compassion. 
State penalty decided upon 
and effective date in 
notice of decision. 
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NOTES: 

1. Determine by reference to Section F of this instruction and to comparable offenses in 
Attachment 3. 
2. See paragraph 32.2. of the instruction. 
3. See paragraph 10.2.1. of the instruction.  
4. See paragraphs 34., 35., 36., and 37. of the instruction. 
5. An oral admonishment may be used only under limited circumstances. See paragraph 37. 
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APPENDIX F: No FEAR Act Report  

Equal Employment Opportunity Data Posted Pursuant to the No 
FEAR Act  

Equal Employment Opportunity Data Posted Pursuant to Title III of the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Pub. L. 107-174 
 
 

Complaint Activity Comparative Data 
      2006 2007 2008 2009 2010 2011 

Number of 
Complaints Filed in 
Fiscal Year 556 486 466 505 542 611 
Number of 
Complainants 511 446 426 451 475 547 
Repeat Filers 43 33 30 35 51 43 
 
 
 
 
 
 
 

      
       Complaints by Basis Comparative Data 

      2006 2007 2008 2009 2010 2011 
Race 210 177 192 207 192 235 
Religion 21 15 10 18 15 19 
Retaliation 230 239 201 226 269 284 
Sex 186 165 152 187 165 165 
National Origin 79 72 65 65 62 49 
Color 55 60 59 44 57 56 
Age 153 130 119 133 148 178 
Disability 143 121 102 120 132 206 
Equal Pay Act 0 3 2 6 4 5 
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Complaints By 
Issues Comparative Data 

      2006 2007 2008 2009 2010 2011 
Appointment 26 14 13 15 22 40 
Assignment 67 59 76 63 76 88 
Awards 12 13 13 11 10 11 
Conversion 0 3 0 0 1 3 
Disciplinary Action - 
Demotion 1 3 3 2 3 1 
Disciplinary Action - 
Reprimand 22 18 27 28 23 31 
Disciplinary Action - 
Suspension 33 27 24 25 29 29 
Disciplinary Action - 
Removal 10 16 11 9 14 9 
Disciplinary Action - 
Other 20 21 30 20 33 32 
Duty Hours 16 20 18 21 27 21 
Evaluation/Appraisal 98 94 107 115 91 99 
Examination/Test 2 0 0 2 2 2 
Non Sexual 
Harassment 189 187 134 141 168 164 
Sexual Harassment 35 20 30 28 21 20 
Medical Examination 4 10 3 4 9 4 
Pay Including 
Overtime 20 19 8 23 20 29 
Promotion/Non-
Selection 116 89 66 107 83 95 
Denied Reassignment 14 10 8 13 10 11 
Directed 
Reassignment 9 15 23 16 28 21 
Reasonable 
Accommodation 39 16 18 24 27 45 
Reinstatement 4 2 2 0 4 3 
Retirement 4 5 3 4 2 5 
Termination 22 35 30 34 42 53 
Terms/Conditions of 
Employment 66 47 69 52 73 83 
Time and Attendance 28 38 34 35 26 33 
Training 22 21 23 21 25 32 
Other 119 112 104 125 145 155 
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Processing Time Comparative Data 
      2006 2007 2008 2009 2010 2011 

Complaints Pending 
During Fiscal Year 

     
  

Average Number of 
Days in Investigation 
Stage 179 182 188 197 203 222 
Average Number of 
Days in Final Action 
Stage 182 263 235 328 355 214 
Complaints Pending 
During Fiscal Year 
Where Hearing was 
Requested 

     
  

Average Number of 
Days in Investigation 
Stage 185 201 200 210 206 226 
Average Number of 
Days in Final Action 
Stage 107 187 90 201 106 112 
Complaints Pending 
During Fiscal Year 
Where Hearing was 
not Requested 

     
  

Average Number of 
Days in Investigation 
Stage 176 165 184 186 202 217 
Average Number of 
Days in Final Action 
Stage 310 342 339 410 486 313 

       
       Complaints 

Dismissed by 
Agency Comparative Data 

      2006 2007 2008 2009 2010 2011 
Total Complaints 
Dismissed by Agency 101 59 64 62 84 84 
Average Days 
Pending Prior to 
Dismissal 135 140 100 59 105 61 
Total Complaints 
Withdrawn by 
Complainants 80 62 51 47 51 71 
 
 
 
 
 

      



 
 

30 
 

Total Final Action 
Finding 

Discrimination Comparative Data 
      2006 2007 2008 2009 2010 2011 

Total Number 
Finding 2 2 1 2 2 1 
Without Hearing 0 0 0 1 1 0 
With Hearing 2 2 1 1 1 1 

       
       Findings of 

Discrimination 
Rendered by Basis Comparative Data 

      2006 2007 2008 2009 2010 2011 
Total Number of 
Findings 2 2 1 2 2 1 

Race 0 0 1/100.00% 0 1/50.00% 
1(100.00%

) 
Religion 0 0 0 0 0 0 

Retaliation 
      

1/50.00% 0 0 2/100.00% 1/50.00% 0 
Sex 0 2/100.00% 1/100.00% 0 0 0 
National Origin 1/50.00% 0 0 0 0 0 
Color 0 0 0 0 1/50.00% 0 

Age 1/50.00% 0 0 0 0 
1(100.00%

) 
Disability 0 0 0 0 0 0 
Equal Pay Act 0 0 0 0 0 0 
Note: Complaints can be filed alleging multiple bases. The sum of the bases may not equal total 
complaints and findings 
 
 

      Findings of 
Discrimination 

Rendered by Basis Comparative Data 
      2006 2007 2008 2009 2010 2011 

Findings After 
Hearing 2 2 1 1 1 1 

Race 0 0 1/100.00% 0 0 
1(100.00%

) 
Religion 0 0 0 0 0 0 
Retaliation 1/50.00% 0 0 1/100.00% 1/100.00% 0 
Sex 0 2/100.00%  1/100.00% 0 0 0 
National Origin 1/50.00% 0 0 0 0 0 
Color 0 0 0 0 0 0 
Age 1/50.00% 0 0 0 0 1(100.00%
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) 
Disability 0 0 0 0 0 0 
Equal Pay Act 0 0 0 0 0 0 
Note: Complaints can be filed alleging multiple bases. The sum of the bases may not equal total 
complaints and findings 

 

 
 
 

     Findings of 
Discrimination 

Rendered by Basis Comparative Data 
      2006 2007 2008 2009 2010 2011 

Findings Without 
Hearing 0 0 0 1 1 0 
Race 0 0 0 0 1/100.00%  0 
Religion 0 0 0 0 0 0 
Retaliation 0 0 0 1/100.00%  0 0 
Sex 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 
Color 0 0 0 0 1/100.00%  0 
Age 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 
Equal Pay Act 0 0 0 0 0 0 
Note: Complaints can be filed alleging multiple bases. The sum of the bases may not equal total 
complaints and findings 
 
 

      Findings of 
Discrimination 

Rendered by Issues Comparative Data 
      2006 2007 2008 2009 2010 2011 

Total Number of 
Findings 2 2 1 2 2 1 
Appointment 0 0 0 0 1/50.00% 0 
Assignment 1/50.00% 0 0 0 0 0 
Awards 0 0 0 0 0 0 
Conversion 0 0 0 0 0 0 
Disciplinary Action - 
Demotion 1/50.00% 0 0 0 0 0 
Disciplinary Action - 
Reprimand 0 0 0 0 0 0 
Disciplinary Action - 
Suspension 0 0 0 0 0 0 
Disciplinary Action - 
Removal 0 0 0 0 0 0 
Disciplinary Action - 0 0 0 0 0 0 
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Other 
Duty Hours 0 0 0 0 0 0 

Evaluation/Appraisal 2/100.00% 1/50.00% 0 0 0 
1(100.00%

) 
Examination/Test 0 0 0 0 0 0 
Non Sexual 
Harassment 1/50.00% 1/50.00% 1/100.00% 0 1/50.00% 0 
Sexual Harassment 0 0 0 0 0 0 
Medical Examination 0 0 0 0 0 0 
Pay Including 
Overtime 0 0 0 0 0 0 
Promotion/Non-
Selection 1/50.00% 1/50.00% 1/100.00%  0 0 0 
Denied Reassignment 0 0 0 0 0 0 
Directed 
Reassignment 0 0 0 0 0 0 
Reasonable 
Accommodation 1/50.00%  0 0 0 0 0 
Reinstatement 0 1/50.00%  0 0 0 

 Retirement 0 0 0 0 0 
 Termination 0 0 0 0 0 0 

Terms/Conditions of 
Employment 0 0 0 0 0 0 
Time and Attendance 0 0 0 1/50.00% 0 0 
Training 0 1/50.00% 0 0 0 0 
Other 0 0 0 1/50.00% 0 0 
 
 

      Findings of 
Discrimination 

Rendered by Issues Comparative Data 
      2006 2007 2008 2009 2010 2011 

Findings After 
Hearing 2 2 1 1 1 1 
Appointment 0 0 0 0 0 0 
Assignment 1/50.00% 0 0 0 0 0 
Awards 0 0 0 0 0 0 
Conversion 0 0 0 0 0 0 
Disciplinary Action - 
Demotion 1/50.00% 0 0 0 0 0 
Disciplinary Action - 
Reprimand 0 0 0 0 0 0 
Disciplinary Action - 
Suspension 0 0 0 0 0 0 
Disciplinary Action - 
Removal 0 0 0 0 0 0 
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Disciplinary Action - 
Other 0 0 0 0 0 0 
Duty Hours 0 0 0 0 0 0 
 
 2/100.00%  1/50.00% 0 0 0 

1(100.00%
) 

Examination/Test 0 0 0 0 0 0 
Non Sexual 
Harassment 1/50.00% 1/50.00% 1/100.00%  0 1/100.00%  0 
Sexual Harassment 0 0 0 0 0 0 
Medical Examination 0 0 0 0 0 0 
Pay Including 
Overtime 0 0 0 0 0 0 
Promotion/Non-
Selection 1/50.00% 1/50.00% 1/100.00%  0 0 0 
Denied Reassignment 0 0 0 0 0 0 
Directed 
Reassignment 0 0 0 0 0 0 
Reasonable 
Accommodation 1/50.00% 0 0 0 0 0 
Reinstatement 0 1/50.00% 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/Conditions of 
Employment 0 0 0 0 0 0 
Time and Attendance 0 0 0 1/100.00%  0 0 
Training 0 1/50.00% 0 0 0 0 
Other 0 0 0 0 0 0 
       
       Findings of 

Discrimination 
Rendered by Issues Comparative Data 

      2006 2007 2008 2009 2010 2011 
Findings Without 
Hearing 0 0 0 1 1 0 
Appointment 0 0 0 0 1/100.00%  0 
Assignment 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 
Conversion 0 0 0 0 0 0 
Disciplinary Action - 
Demotion 0 0 0 0 0 0 
Disciplinary Action - 
Reprimand 0 0 0 0 0 0 
Disciplinary Action - 
Suspension 0 0 0 0 0 0 
Disciplinary Action - 
Removal 0 0 0 0 0 0 
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Disciplinary Action - 
Other 0 0 0 0 0 0 
Duty Hours 0 0 0 0 0 0 
Evaluation/Appraisal 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 
Non Sexual 
Harassment 0 0 0 0 0 0 
Sexual Harassment 0 0 0 0 0 0 
Medical Examination 0 0 0 0 0 0 
Pay Including 
Overtime 0 0 0 0 0 0 
Promotion/Non-
Selection 0 0 0 0 0 0 
Denied Reassignment 0 0 0 0 0 0 
Directed 
Reassignment 0 0 0 0 0 0 
Reasonable 
Accommodation 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/Conditions of 
Employment 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 
Training 0 0 0 0 0 0 

Other 0 0 0 
1(100.00%

) 0 0 

       
       Pending Complaints 

Filed in Previous 
Years by Status Comparative Data 

      2006 2007 2008 2009 2010 2011 

Total Complaints 
From Previous Fiscal 
Years 212 222 199 210 240 277 
Total Complainants 193 208 188 197 219 233 
Number of 
Complaints Pending 
in Investigation 13 17 12 8 6 22 
Number of 
Complaints Pending 
in Hearing 76 75 82 121 144 164 
Number of 
Complaints Pending 
in Final Action 120 124 102 81 85 91 
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Number of 
Complaints Pending 
in Appeal with EEOC 
Office of Federal 
Operations 157 158 166 170 184 200 

       
       Complaint 

Investigations Comparative Data 
      2006 2007 2008 2009 2010 2011 

Pending Complaints 
Where Investigation 
Exceeds Required 
Time Frames 123 124 117 124 155 204 
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APPENDIX G: No FEAR Act Training Plan 
 

               No FEAR Training Plan 

This document sets forth the Department of the Air Force’s (DAF) training plan, pursuant to the 

Notification and Federal Antidiscrimination and Retaliation Act of 2002 ("No FEAR Act"), Public 

Law 107-174, and 5 CFR Part 724.203.  

Requirements of the No FEAR Act 

Specifically, Section 202(c) of Title II of the No FEAR Act sets forth the following requirement: 

"Each Federal agency shall provide to the employees of such agency training regarding the rights 

and remedies applicable to such employees under the [Federal antidiscrimination and retaliation 

statutes and other legal authority]."  

Requirements of 5 CFR Part 724 

5 CFR § 724.203(a) requires the following: "Each agency must develop a written plan to train all 

of its employees (including supervisors and managers) about the rights and remedies available 

under the Antidiscrimination Laws and Whistleblower Protection Laws applicable to them."  

5 CFR § 724.203(b) further specifies: "Each agency training plan shall describe: (1) The 

instructional materials and method of the training, (2) The training schedule, and (3) The means of 

documenting completion of training."  

Next, 5 CFR § 724.203(d) requires each agency "to complete the initial training under this subpart 

for all employees (including supervisors and managers) by December 17, 2006. Thereafter, each 

agency must train all employees on a training cycle of no longer than every 2 years."  

Finally, 29 CFR § 724.203(e) sets forth the following requirement: "After the initial training is 

completed, each agency must train new employees as part of its agency orientation program or 

other training program. Any agency that does not use a new employee orientation program for this 

purpose must train new employees within 90 calendar days of the new employees´ appointment." 
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No FEAR Act Training Plan 

The Air Force has developed on its Advanced Distributed Learning Service (ADLS) an online “No 

FEAR Act” training course.  The 30 minutes course provides instruction on all topics required by 

the No FEAR Act. All AF civilian employees (including executives, managers, and supervisors) to 

include military members that supervises civilians must accomplish training as required by 5 CFR 

§ 724.203(d).  The on-line training satisfies the initial and the biennial training requirement of 5 

CFR § 724.203(e).  Additionally, there is a ten question quiz with a minimum passing score of 

70%.  For employees without ADLS accounts (non-appropriated funds employees), the Equal 

Opportunity offices conducts on-site briefings using Air Force approved No FEAR Act training 

lesson plans.  Attendees at on-site briefings do not have to take the quiz.  EO offices must train 

new employees as part of its orientation program within 90 calendar days of the new employees’ 

appointment.  All on-site briefings, the EO offices must track numbers of individuals trained and 

report the statistics when required by AFPC/EO or high headquarters.   
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Assistant Secretary 
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Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Chair Berrien: 

In accordance with the requirements of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act (No FEAR Act) of2002 (Public Law 107-174), 
enclosed is the Department of Agriculture's (USDA) Annual Report for Fiscal Year 201 l. 

The No FEAR Act requires Federal agencies to show accountability by producing annual 
reports on their status and progress in administering the policies and requirements of the 
No FEAR Act. 

This is the USDA's eighth annual report under the No FEAR Act. In addition to providing 
data on Equal Employment Opportunity complaints, settlements, and disciplinary actions, 
the report includes an examination of trends, causal analysis, and activities of the USDA in 
improving its civil rights program. 

As specified in Section 203 of the No FEAR Act, this report is also being sent to Members 
of Congress, the Office of Personnel Management, and the Attorney General. 

Sincerely, 

~~n~ 't-~r--
Assistant Secretary for Civil Rights 
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NONDISCRIMINATION STATMENT 

The U.S. Department of Agriculture (USDA) prohibits discrimination in all its programs 
and activities on the basis of race, color, national origin, age, disability, and where 
applicable, sex (includes gender identity and gender expression), marital status, familial 
status, parental status, religion, sexual orientation, genetic information, political beliefs, 
reprisal, or because all or part of an individual's income is derived from any public 
assistance program. (Not all prohibited bases apply to all programs.) Persons with 
disabilities who require alternative means for communication of program information 
(Braille, large print, audiotape, etc.) should contact the USDA's TARGET Center at (202) 
720-2600 (voice and TDD). 

To file an EEO complaint of discrimination, write to USDA, Assistant Secretary for Civil 
Rights, Office of the Assistant Secretary for Civil Rights, 1400 Independence Avenue, 
S.W., Washington, D.C. 20250-9410, or call toll free at (866) 632-9992 (voice) All EEO 
complaints must be raised within 45 days of the alleged discriminatory action. Individuals 
who are deaf, hard of hearing or have speech disabilities may contact USDA through the 
Federal Relay service at (800) 877-8339 or (800) 845 6136 (in Spanish). USDA is an equal 
opportunity provider, employer and lender. 

Suggested Citation: 

The No FEAR Act Annual Report for Fiscal Year 2011, Washington, D.C., USDA, 
Director, Office of Adjudication, Office of the Assistant Secretary for Civil Rights. 
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Executive Summary 

Annual Reporting Requirements 

This is the USDA's seventh annual report submitted pursuant to the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Public Law No. I 07-
174, Section 203. 

The No FEAR Act mandates that Federal agencies report certain information for Fiscal Year 
(FY) 2011. This report contains the: 

• number of complaints filed with USDA alleging discrimination based on race, sex, 
color, religion, national origin, disability, age, reprisal, and violations of 
whistleblower protection laws; 

• amount of money USDA has reimbursed to the Judgment Fund in accordance with 
the No FEAR Act; 

• aggregate amount USDA has reimbursed to the Judgment Fund that is attributable to 
the payment of attorney's fees; 

• USDA policies relating to disciplinary actions to be taken against employees who 
have violated antidiscrimination or whistleblower laws or engaged in prohibited 
personnel practices; 

• number of employees USDA has disciplined for discrimination, retaliation, 
harassment, or prohibited personnel practices; and 

• number of cases in Federal Court arising under the antidiscrimination and 
whistleblower protection laws. 

In addition, the No FEAR Act requires that USDA provide an analysis of the information 
submitted in the report, including:(!) an examination of trends; (2) causal analysis; 
(3) practical koowledge gained through experience; and ( 4) any actions planned or taken to 
improve its complaint or civil rights programs. USDA is also required to report any 
ascertainable adjustments made in its budget as a result of its compliance with the reimbursement 
requirement. 

USDA's Mission and Mission-Related Functions 

The mission of USDA is to provide leadership on food, agriculture, natural resources, and related 
issues based on sound public policy, the best available science, and efficient management. 



USDA strives to: 

• expand international trade for agricultural products and support international economic 
development; 

• expand domestic marketing opportunities for agricultural products; 

• strengthen risk management, the use of financial tools, and the provision of sound 
information to help farmers and ranchers in their decision-making process; 

• develop alternative markets for agricultural products and activities; 

• provide financing needed to help expand job opportunities and improve housing, utilities, 
and infrastructure in rural America; 

• enhance food safety by taking steps to reduce the prevalence of food borne hazards from 
farm to table, and safeguard agriculture from natural and intentional threats; 

• improve nutrition by providing food assistance and nutrition education and promotion; and 

• protect and manage America's public and private lands working cooperatively with other 
levels of government and the private sector. 

Summary of the Report 

Congress passed the No FEAR Act in May 2002 as a vehicle for reducing discrimination and 
retaliation in Federal agencies, increasing agency accountability, emphasizing training for 
managers in the management of a diverse workforce, and encouraging dispute resolution and 
communication skills. The annual report summarizes the efforts made by USDA to carry out the 
mandates of the No FEAR Act. 

As demonstrated in greater detail below, USDA experienced a slight increase of 52 EEO 
complaints filed from FY 20 I 0 to FY 2011, ending the EEO inventory at the end of FY 2011 with 
893 1 complaints. The number of filers also increased by 48 from FY 20 I 0 to FY 2011, as well as, 
the number of findings of discrimination increased from FY 20 I 0 to FY 2011. 
Data illustrating this trend is found in the Appendix. 

A review of disciplinary actions taken against employees who violated Federal antidiscrimination 
laws and whistleblower protection statutes shows that in FY 2011, 28 employees were disciplined; 
while in FY 20 I 0 13 employees were disciplined. This increase in disciplinary actions between 
FY 20 I 0 and FY 2011 indicates a continual level of accountability present within USDA and the 
Secretary's enforcement of a zero tolerance of any form of discrimination. The reimbursement 
provisions of the No FEAR Act continue to result in financial accountability for sub-agencies and 
individual staff offices within USDA 

' This number subsequently increased to 895 due to database reconciliation efforts. 
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During FY 2011, USDA has implemented several initiatives that will assist in its effort to reduce 
the number of EEO complaints. These initiatives are outlined below: 

• USDA awarded a contract to conduct an independent assessment of the USDA Delivery 
of Technical and Financial Assistance to All Americans (Civil Rights Assessment). On 
March 31, 2011, the report was provided to USDA where it provided recommendations 
regarding their review of existing laws, policies, and procedures, an analysis ofUSDA's 
current customer base and constituencies in comparison to the existing population; an 
evaluation of current outreach efforts; and reviews of cultural competencies and 
considerations. As a result, the USDA Assistant Secretary for Civil Rights is currently 
reviewing these recommendations for implementation in FY 2012. 

• As a result of the Departmental Initiative for the Review of Settlement Agreements and 
Decisions in Program, Individual, and Employee Complaints of Discrimination: 1) 
USDA personnel are held accountable and responsible for their behavior and actions, 2) 
policies have been established to ensure that all services are available in a non
discriminatory manner, and 3) manager's civil rights awareness has been raised in 
decision-making positions to make responsible decisions. 

• USDA utilized the Cooperative Resolution Program (CRP), which offers custom-tailored 
services that address the specific needs of the employees to enhance their communication 
effectiveness and minimize workplace conflict. The CRP offers employees conflict 
consultation, conflict management training, and mediation services to address issues as 
an alternative to the traditional complaint grievance systems available for resolving non
EEO related workplace issues. 

• The Office of the Assistant Secretary for Civil Rights (OASCR) provides overall 
leadership, coordination, and direction for USDA's compliance with civil rights laws in 
EEO. In order to carry out these duties, the OASCR conducted four compliance reviews 
of 17 USDA agencies in FY 2011. A strong compliance review program is an essential 
element of raising awareness to practices and policies that contribute to perceptions of 
bias or unfairness. Therefore, the OASCR is conducting compliance reviews on a regular 
basis, to assist in identifying systemic issues and barriers both at Headquarters and field 
offices. Once the compliance review is completed, the OASCR works with each agency 
to recommend training and monitors those agencies for any required corrective actions 
based on the findings of each review. 

• The OASCR began a process to review and revise 16 of USDA Civil Rights 
Departmental Regulations, C.F.R.s, and Departmental Manuals to be consistent with 
current civil rights laws. Clearance and posting of these Departmental Regulations and 
manuals is expected to be accomplished by FY 2012. 

• The OASCR conducted the civil rights review of all USDA agencies' policies, rules, 
regulations, advisory committees, and reorganizations submitted for Departmental 
clearance. This involved a review and civil rights impact analysis of highly sensitive 
policies, actions, and decisions that will affect the USDA employment or USDA 
programs or activities. These reviews facilitate the identification of potential disparate 

111 



impact on proposed policies or practices. Over 20 percent of our reviews resulted in 
recommendations for changes prior to concurrence rather than an immediate concurrence. 

• The newly established Training Division in the Office of Compliance, Policy and 
Training, as a result of the OASCR reorganization, provided civil rights, sexual 
orientation, gender identity, diversity and early dispute resolution training to employees 
at all levels across the organization. The purpose of the training is to heighten awareness 
about civil rights laws, personal responsibilities and liabilities, complaints avoidance 
actions, and good customer service practices. The OASCR civil rights education 
program is resulting in more wide spread recognition that all USDA employees are 
protected by civil rights laws, and the phrase "civil rights" is not bad nor should it insight 
fear. 

• USDA implemented a number of new initiatives to improve the EEO complaint process. 
These initiatives improved EEO counseling, increased mediation between complainants, 
and constructive settlement agreements. These efforts have contributed to an overall 
decrease in formal complaints and have vastly improved communication between 
managers and employees. 

• Additionally, training is being provided to USDA managers to assist them in identifying 
EEO issues, thereby, increasing the possibility of resolving the complaints at the informal 
EEO process. This training is also geared to assist the managers in identifying systemic 
EEO and management issues that lead to the filing of EEO complaints. 

• Adherence to EEOC Management Directive 715 (MD-715) requirements and other 
efforts to overcome identified barriers, the OASCR's MD-715 working group continues 
to address the identified barriers and hold agencies accountable for reporting quarterly on 
the completion of their objectives to attain the essential elements of a Model EEO 
Program. 

• Through its annual Agency Head Assessment, USDA continues to evaluate all heads of 
agencies and separate staff offices on their agency's civil rights performance. This 
assessment holds the agency's senior executives accountable for employment 
discrimination complaints and other civil rights statutes and regulations. 

• The OASCR began an initiative to develop, institutionalize and lead an ongoing annual 
process to review, analyze, and report on lessons learned from both EEO complaints and 
program complaints closed during the year. The plan would include identification of 
recurring themes. The plan is expected to be published during the first quarter of FY 
2012. In conjunction with the report, OASCR will provide a detailed briefing to the sub
cabinet. 
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Section A- Number of Formal EEO Complaints and Number of Filers 
at USDA 

Introduction 

This section contains comparative information regarding the number of formal EEO complaints 
filed and the number of filers for FY s 2010 and 2011. 

Summary of Data 

Table 1 below indicates the number of formal EEO complaints filed with USDA by fiscal year 
and the number of individuals who filed complaints. It shows an increase in the number of 
complaints filed over the prior year and a slight increase in the number of filers for the current 
year. (See Graph 1 ). 

In FY 2011, the number of complaints filed was 525, whereas, in FY 2010 the number of 
complaints filed was 473. This represents an 11 percent increase in complaints filed. However, 
the number of filers in FY 2011 was 509, which is 48 more than the number of filers (461), in 
FY 2010. 

Table 1 
Number of Formal EEO Complaints and Number of Filers 

at USDA 

Fiscal Years 1-----
2010 
2011 

Number of Com laints 
473 
525 

Number of Filers 
461 
509 

2 
This number subsequently increased to 527 due to database reconciliation efforts. 
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Graph 1 
Formal EEO Complaints and Filers 

at USDA 

2010 

Graph 1 
Formal EEO Complaints and Filers 

at USDA 

2011 

-+-Number of 
Complaints 

--Number of Filers 

-+-Number of 
Comolaints 

Section B- Most Frequently Cited Bases in Formal EEO Complaints 
at USDA 

Introduction 

This section contains information regarding the most frequently cited bases in formal EEO 
complaints for FY s 2010 and 2011 . The basis of the complaint is the protected characteristic that 
the complainant alleges which forms the motivation for the discriminatory conduct. The bases 
protected by EEO statutes are race, color, religion, national origin, sex, disability, age and 
retaliation (for participating in the EEO complaint process or for opposing practices made illegal 
under the EEO laws). A complaint brought under the Equal Pay Act of 1963, as amended, is 
considered to be a complaint based on sex. 

Summary of Data 

Table 2 provides data on all bases alleged in formal EEO complaints filed with USDA. Of all 
bases, the four most frequently cited in formal EEO complaints fiJed in FY 2011 are: (1) 
retaliation; (2) race; (3) sex; and (4) age. In FY 2010, the four most frequently cited bases were: 
(l) retaliation; (2) race; (3) sex; and (4) age. These four bases are illustrated in Graph 2, which 
shows the trend over the two-year reporting period. 
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2010 

2011 

Table 2 
Most Frequently Cited EEO Bases in Formal EEO Complaints 

at USDA 
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*Other USDA protected bases include marital status, parental status, and sexual orientation, 
political beliefs, genetic information and familial status. Additionally, the base of sex includes 
gender identity and gender expression. 

Graph 2 
Most Frequently Cited Bases 

Graph 2 
Most Frequently Cited EEO Bases 
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-111- Retaliation 

"Retaliation" is the most frequently alleged basis in formal EEO complaints at USDA. This is 
true for both FYs 2011 and 2010. The basis of "Retaliation" was cited in 242 formal EEO 
complaints in FY 2011, compared to 181 complaints in FY 2010, a 34 percent (61 complaints) 
increase over a two-year period. 
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Complaints Alleging Race Discrimination 

"Race" is the second most frequently alleged basis in formal EEO cases at USDA. The basis of 
"Race" was cited in 221 formal EEO complaints in FY 2011, compared to 166 complaints in FY 
2010, an 33 percent increase (55 complaints) over a two-year period. 

Complaints Alleging Sex Discrimination 

"Sex" was the third most frequently alleged basis in formal EEO cases at USDA in FY 2011. 
The basis of"Sex" was cited in 207 formal EEO complaints in FY 2011, compared to 159 
complaints in FY 2010, an 30 percent increase (48 complaints) over a two-year period. 

Complaints Alleging Age Discrimination 

"Age" was the fourth most frequently alleged basis in formal EEO cases at USDA in FY 2011. 
The basis of"Age" was cited in 191 formal EEO complaints in FY 2011, compared to 157 
complaints in FY 2010, a 22 percent (34 complaints) increase over a two-year period. 

Section C- Most Frequently Cited Issues in Formal EEO 
Complaints at USDA 

Introduction 

This section contains information regarding the most frequently cited issues in formal EEO 
complaints for FY s 20 l 0 and 2011. The No FEAR Act requires Federal agencies to post data 
regarding the nature of the issues raised in EEO complaints. The issue of a complaint is the 
specific matter about which the individual is complaining or the alleged discriminatory incident 
for which the individual is seeking redress. Table 3 contains a list of issues most commonly 
raised in complaints. The "Other" category captures all issues not specifically listed. 

Summary of Data 

Table 3 provides the most frequently cited issues in formal EEO complaints filed with USDA. 
The three EEO issues most frequently cited in FY 2011 were: (1) Harassment; 
(2) Promotion/Non-Selection; and (3) Evaluation/ Appraisal. Graph 3 shows the trends for these 
three issues over the two-year reporting period. 

"Harassment" was the most frequently cited issue in formal EEO cases in FY 2011, with 247 
filings. In contrast, "Harassment" had 190 filings in FY 20 l 0. There was a 30 percent increase 
(57 complaints) from FY 2010 to FY 2011. 

"Promotion/Non-selection" was the second most frequently cited issue in formal EEO cases in 
FY 2011, with 135 filings. In contrast, "Promotion/Non-Selection" had 103 filings in FY 2010. 
There was a 31 percent increase (32 complaints) from FY 2010 to FY 2011. 

"Evaluation/ Appraisal" was the third most frequently cited issue in formal EEO cases in FY 
2011, with 64 filings. In contrast, "Evaluation/Appraisal" had 59 filings in FY 2010. There was 
an increase of 8 percent ( 5 complaints) from FY 2010 to FY 2011. 
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Section D- EEO Processing Stages 

Introduction 

This section contains data regarding selected stages and associated processing times for formal 
EEO complaints processed during FY s 2011 and 2010. The formal EEO complaint process has 
various stages. Not a11 formal complaints complete all stages. These stages are: (I) 
Investigation (which includes Letter of Acceptance); (2) Final Agency Action with EEOC 
Hearing; (3) Final Agency Action without EEOC Hearing; and (4) Dismissal. Formal EEO 
complaints may be withdrawn or settled at any stage and may be dismissed at various stages. 

Summary of Data 

The following is an analysis of data for the four EEO stages. This section contains data on: 
(I) the average number of days for completion of selected stages; (2) pending complaints at various 
stages of the EEO process; and (3) pending formal complaints exceeding the 180-day investigation 
requirement. 

(1) Average Number of Days for Completion of Selected EEO Stages 

Table 4 below provides the average number of days for completing a formal EEO complaint at 
each stage. The data revealed a downward trend (as shown in Graph 4) in the average number of 
days for au investigation, in the Final Agency Action without an EEOC hearing, in the Final 
Agency Action with a hearing and in dismissals. 

Table 4 
Average Number of Days for Completion of Each EEO Stage 

Year Investigation Final Agency Final Agency Dismissals 
Action with Action without 
EEOC EEOC 
Hearin2 Hearin2 

2010 314 190 832 257 
2011 296 183 417 119 
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Graph 4 
Average Number of Days for Completion of Each EEO Stage 
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(2) Pending Complaints at Various Stages 

~lnvestigation 

Final Agency Action 
with EEOC Hearing 

- Final Agency Action 
without EEOC 
Hearing 

~Dismissals 

• Table 5 below illustrates the number of pending EEO complaints in FYs 2011 and 2010, 
at each EEO stage. 

• Graph 5 shows a downward trend in pending complaints in investigations, and a upward 
trend in pending complaints for hearings and Final Agency Actions and appeals. 

Table 5 
Pending EEO Formal Complaints by Stage 

Year Investigation Bearing Final Agency Action Appeal 

2010 356 296 124 25 

2011 263 386 138 30 
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Graph S 
Pending EEO Formal Complaints by Stage 
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(3) Pending Formal Complaints Exceeding the 180-Day Investigation Requirement 

Table 6 and Graph 6 show a 17 percent increase for pending formal complaints that exceed the 
180-day investigation requirement over the two-year reporting period. 

Table 6 
Pending Formal EEO Complaints Exceeding the 180-Day Investigation Requirement 

Pending Complaints Exceeding the 180-day Investigation Requirement 

2010 
192 

2011 224 
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Graph 6 
Pending Formal EEO Complaints Exceeding 180-Day Investigation Requirement 
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Section E- Final Agency Actions with a Finding of Discrimination 

Introduction 

Final Agency Actions involving a finding of discrimination may be issued on the record or 
following an EEOC Administrative Hearing. The final actions involving a finding of 
discrimination include complaints with a variety of bases and issues. The No FEAR Act requires 
Federal agencies to post the total number of final actions involving a finding of discrimination, 
along with the issues and bases for those complaints. 

Summary of Data 

Table 7 and Graph 7 show that the number of findings of discrimination issued with an EEOC 
Administrative Hearing decreased by four in FY 2011 from FY 2010, and without an EEOC 
Administrative Hearing increased by seven in FY 2011 from FY 2010. 
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Table 7 
Final Agency Actions with a Finding of Discrimination 

Year 
With an EEOC Without an EEOC 

Administrative Hearing Administrative Hearing 

2010 7 22 
2011 3 29 

Introduction 

Graph 7 
Final Agency Actions with a Finding of Discrimination 
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Section F- Analysis, Experience, and Actions 

The No FEAR Act requires: (1) an examination of trends; (2) a causal analysis; (3) practical 
knowledge gained through experience; and (4) any actions planned or taken to improve USDA's 
complaint or civil rights programs. The prior sections (Sections A-E) provided an examination 
of trends. Described below are various observations related to the remaining three areas. 
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(1) Causal Analysis 

USDA and its sub-component agencies identified various factors impacting the filing of formal 
EEO complaints. Examples are as follows: 

I. The Agricultural Marketing Service (AMS) reported an increase in the number of formal 
complaints filed in FY 2011 (18) as compared to 12 formal complaints filed in FY 20 I 0. 
This 50 percent increase is attributed to the number of trainings conducted, which 
resulted in an increased awareness of prohibited discriminatory practices. Also, an 
increase may be attributed to the expansion of the definition of an individual with a 
disability under the American with Disabilities Act (Amendments Act of 2008). 

2. The Animal and Plant Health Inspection Service (APHIS) reported an increase by four in 
the number of complaints filed in FY 2011. Specifically, there were 49 formal 
complaints filed in FY 2011, as compared to 45 formal complaints filed in FY 20 I 0. 

3. The Agricultural Research Service reported a decrease in the number of complaints filed 
in FY 2011. Specifically, there were 18 formal complaints filed in FY 2011, as compared 
to 25 formal complaints filed in FY 20 I 0. This decrease in the number of complaints 
filed in FY 2011 is attributed to training and the agency encouraging the use of mediation 
and cooperative resolution to resolve complaint matters. 

4. The Economic Research Service (ERS) reported a decrease of two complaints for FY 
2011 (l) from FY 2010 (3). ERS attributes the decrease to the new Civil Rights Director 
who spent a great deal of time addressing civil rights issues with employees and 
management. 

5. The Foreign Agricultural Service (FAS) reported an increase of four formal complaints 
filed in FY 2011, (from 3 in FY 2010 to 7 in FY 2011). The increase in FAS' formal 
EEO complaint activity for FY 2011 can be attributed in part to the large number of 
Agency employees retiring. This exodus has resulted in a loss of historical knowledge 
and expertise in many areas of the Agency. This has left managers and employees having 
to do more with fewer resources. This is especially noticeable in the surge of complaints 
where the issues are relevant to assignment of duties; a 400 percent increase from FY 
2010 (5 filed in FY 2011 versus I filed in FY 2010). Another causative factor which has 
given rise to the increase in the number of complaints filed under Terms/Conditions of 
Employment can be seen in the deployment of FAS employees to Provincial 
Reconstruction Teams. State-side employees are not familiar with the hardships (lack of 
running water and electricity, etc.) and perhaps ill-prepared to live in such austere 
conditions for extended periods of time (one year or longer). 

6. The Food and Nutrition Service (FNS) reported a decrease in the number of formal EEO 
complaints filed in FY 2011 compared to those filed in FY 20 I 0. 

7. The Forest Service (FS) reported an increase in the number of formal EEO complaints 
filed in FY 2011 compared to those filed in FY 20 I 0. The increase was due to 
complainants having filed more than one complaint. 
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8. The Farm Service Agency (FSA) reported an increase in formal complaints filed in FY 
2011. Specifically, there were 25 formal complaints filed in FY 2011, as compared to 37 
formal complaints filed in FY 2010. FSA attributes this increase to a lack of training and 
knowledge of EEO/Civil Rights regulations, and the loss of Full Time Employees. 

9. The Food Safety and Inspection Service reported an increase in the number of formal 
EEO complaints filed in FY 2011 compared to those filed in FY 2010. 

10. The Grain Inspection, Packers and Stockyards Administration (GIPSA) reported 11 
complaints filed in FY 2011; an increase of 22 percent from 201 O (9). GIPSA attributes 
the increase to the number of complaints filed on the basis of Color, Disability, and 
Reprisal. Also, GIPSA attributes the increase to several supervisory positions that 
became vacant and were advertised. Several Complainants applied for the vacancies but 
were not selected for the positions. 

11. The National Agricultural Statistics Service (NASS) reported that the number of 
complaints and filers increased in FY 2011 compared to FY 2010. Specifically, NASS 
had two formal complaints filed in 2011 - an increase of one from FY2010. 

12. The National Institute of Food and Agriculture (NIF A) (formerly known as the 
Cooperative State Research, Education and Extension Service) reported 3 complaints for 
FY 2011. NIFA attributes their 3 complaints to a reorganization and establishment of a 
new organization, resulting in a relocation of resources and reassignment of employees. 
Hence, the organizational changes were viewed by some employees as unfavorable. 

13. The Natural Resources Conservation Service reported an increase in the number of 
formal complaints filed in FY 2011 compared to those filed in FY 2010. 

14. The Risk Management Agency (RMA) reported that the number of formal complaints 
filed in FY 2011 (IO) increased by 7 from FY 2010 (3). RMA attributes the increase in 
complaints to the result of a management change in at least two of its regional offices. 

15. The Rural Development (RD) reported a decrease in the number of complaints filed in 
FY 2011 compared to those filed in FY 2010. This decrease is attributed to an increase in 
mandatory training given to managers. In addition, a number of management control 
reviews were conducted during FY 2010 in which employees took the opportunity to ask 
questions and receive clarification on EEO policies and procedures, thereby increasing 
the level of awareness of the difference in the EEO and Administrative/Negotiated 
Grievance procedures. 

(2) Experience Gained by USDA in the Processing of Formal EEO Complaints 

USDA has learned the following from its past experience in processing and addressing formal 
EEO complaints: 

• emphasizing that efficient processing and an effective Alternative Dispute Resolution 
(ADR) program are essential to resolving complaints; 
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• acknowledging that frequent discussions and dissemination of information has helped 
agencies identify the issues and bases that give rise to EEO complaints; 

• acknowledging that when a filed complaint is addressed promptly at the Departmental 
level, there is a greater likelihood the complaint will be investigated and adjudicated 
within regulatory timeframes; 

• holding management officials accountable when discrimination is found; 

• working with investigation contractors to ensure that they produce timely and 
complete investigation reports; 

• emphasizing that managers have to understand that their role in the process requires 
that they maintain all documentary evidence and provide accurate testimony during 
the course of the investigation and hearing; 

• recognizing that the EEOC's delay of moving cases into the hearing stage appears to 
be the leading cause in the increase in the processing time for pending cases; 

• recognizing that staff coordination is needed to prevent the challenges that cause a 
formal EEO complaint to be lost or hidden; 

• ensuring on-going compliance reviews that identify EEO-related workplace issues 
and provide recommendations on how to address those issues before they evolve into 
EEO complaints; 

• ensuring that EEO Advisory Committee members are active, participative and are 
disseminating relevant information to their respective employees; 

• emphasizing that early resolution improves management-employee relations, reduces 
administrative costs significantly, and precludes the need for extended litigation; 

• emphasizing that importance of facilitating early resolution of complaints with 
employees and management; 

• identifying and addressing employment related issues and concerns within the 
Agency and continue to utilize ADR; and 

• improving relations with the Union, via the establishment of a Labor-Management 
committee and through Cultural Transformation efforts, all to no avail. Efforts will 
continue. 
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(3) Past and Future Actions by USDA Relating to EEO Complaints Processing 

USDA has taken several actions that have proven effective in improving its formal EEO 
complaint processing. USDA is also introducing new initiatives to reduce complaints in future 
years. These past and future actions include: 

I. USDA is conducting a number of focus groups in FY 2012 to obtain insight into the 
challenges and issues faced by individuals in the protected groups. USDA can use the 
information gathered in focus groups to develop training plans for managers and 
implement solutions in areas that may be ripe for complaints. 

2. USDA has employed conflict coaching to engage both complainants and management. 
This process includes asking questions to determine what will best empower each side to 
reach their objectives and develop stronger communication skills for difficult 
conversations. 

3. The Civil Rights Program continues to actively monitor the timelines established for 
investigators to complete their investigations. AMS requires strict adherence to 
timeframes to complete investigations. 

4. The USDA's Civil Rights Programs and Human Resource staffs have collaborated to 
train managers and employees on cultural and diversity sensitivity and appropriate 
conduct. These trainings targeted discrimination on the basis of disability and proper 
management of employees' medical documentation. 

5. USDA's Accountability Policy and Procedures are continually emphasized as an 
effective method for tracking and removing policies and practices that contribute to 
findings of discrimination. 

6. The OASCR is conducting regular compliance reviews and providing technical assistance 
to sub-agencies to ensure full compliance with antidiscrimination laws. 

7. In an effort to further reduce EEO complaint activity through information and education, 
the ADR Center developed a Mediation Podcast. The podcast provides an overview of 
the mediation process and enables employees to view a step-by-step reenactment of how 
a mediation session is conducted, thereby providing them with reassurance in utilizing 
mediation as a tool to assist in resolving their concerns. 

8. USDA (APHIS) will continue to maintain its 1-800 helpline (1-800-372-7428) for 
supervisors and managers to contact the EEO Specialists for assistance in dealing with 
civil rights and employment complaint issues. 

9. USDA will promote the utilization of the CRP to enhance manager and employee 
communication and aid in conflict management. 
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10. USDA has heightened its marketing of all Special Emphasis Program (SEP) observances 
to encourage better participation at these activities from Agency employees. This 
endeavor is taking place through different marketing initiatives; such as the SharePoint 
employee news information system, posters, and flyers advertising SEP Programs. 

11. Distribute Civil Rights information regularly to all employees via email messages to 
ensure awareness of the latest prohibited personnel practices and/or procedures. 

12. USDA provided a refresher course on working with employees with disabilities and 
reasonable accommodations for first and second line supervisors. 

13. The USDA's future priorities include enhancement of its ADRprogram, including 
conducting an ADR awareness survey, providing training in ADR for supervisors and 
employees, and establishing a Departmental cadre of resolving officials. 

14. USDA continues to work collaboratively with the EEOC through its relationship 
management arrangement to access training opportunities and expertise in various areas. 
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USDA Reimbursement to Judgment Fund for Fiscal Year 2011 

Introduction 

Table 8 below provides information on reimbursements by USDA to the Department of 
Treasury's Judgment Fund for monies associated with FY 2011 judgments, awards, or 
settlements under the statutes addressed in the No FEAR Act. 

Table 8 
USDA Reimbursement to Judgment Fund for FY 2011 Settlements 

USDA Reimbursement to Jud2ment Fund For FY 2011 Settlements 
Case Total Amount Attorney's Fees 

1 $305,000.00 $ 162,000.00 
2 $148,000.00 
3 $75,000.00 
4 $70,000.00 
5 $60,000.00 
6 $50,000.00 
7 $8,500.00 $8,500.00 
8 $7,500.00 
9 $7,000.00 
10 $5,000.00 $5,000.00 

Total $ 736,500.00 $ 175,500.00 

Summary 

In FY 2011, USDA reimbursed the Judgment Fund$ 736,500.00, of which$ 175,500.00 was 
identified as payment of attorney's fees. No monies were paid for judgments or awards. 
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PART III 

USDA Disciplinary Actions and Reports 
for Fiscal Years 2010 - 2011 
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Summary of Data 

USDA Disciplinary Actions and Reports for 
Fiscal Years 2010- 2011 

PART 1: Table 9 below contains the number of disciplinary actions taken against employees 
who were found to have committed prohibited acts of discrimination, retaliation, harassment, or 
prohibited personnel practices (including those acts discovered in conjunction with investigations 
of whistleblower protection or civil rights complaints). 

Table 9 

ADMINISTRATIVE DISCIPLINARY ACTIONS 
TYPE OF 
ACTION 

FY2010 FY 2011 
DISC. RETAIL HAR PPP WBP TOTAL DISC RET. HAR PPP WBP TOTAL 

REMOVAL 2 3 5 1 1 
IS DAY OR 1 1 1 2 3 

MORE 
14DAYOR 

LESS 
4 4 3 1 3 1 8 

REDUCTION 
lN GRADE 

REDUCTION . 
INPAY 

LOR 3 3 4 1 8 3 16 ., 
TOTAL 2 11 13 8 2 14 4 28 

DISCIPLINE 

Table Abbreviations~ Disc. = Discrimination; Retail.= Retaliation; Har.= Harassment; 
PPP = Prohibited Personnel Practice; WBP = Whistleblower Protection Act; and LOR= 
Letter of Reprimand. 

PART 2: Table 10 below illustrates the number of Office of Special Counsel Whistleblower 
cases and the numbers of employees disciplined under the Department's disciplinary policies 
related to whistle-blowing and discrimination. 

Table 10 
OFFICE OF SPECIAL COUNSEL CASES 

CATEGORIES OF FY 2010 FY 2011 TOTAL 
CASES 
osc 5 10 15 
WHISTLED LOWER 
CASE 
osc 0 0 0 
WHISTLEBLOWER 
CASE CLOSED 
osc 0 0 0 
WHISTLEBLOWER 
DISCIPLINE TAKEN 
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Disciplinary Policy 

Improving the civil rights environment throughout the Department is a priority for USDA. There 
is a "Zero Tolerance" policy for acts of discrimination, harassment, or reprisal of any kind. It is 
USDA policy to pursue appropriate administrative action against anyone who is found to have 
engaged in such activities. USDA continues to apply its accountability policy and employee 
awareness activities in its effort to prevent illegal discriminatory actions and to discipline those 
who commit such offenses. Civil Rights and Office of Human Resources Management (OHRM) 
staffs work in close cooperation, using proven tracking and reporting systems, to monitor 
compliance activities and readily identify emerging trends. 

In cases involving discrimination, harassment, or reprisal, subordinate components of USDA 
effect disciplinary or corrective action in accordance with current laws, rules, regulations, and 
policies. The USDA OHRM reviews agency disciplinary or corrective in cases involving 
discrimination, harassment, or reprisal. The type and severity of disciplinary action is based on 
the USDA Guide for Disciplinary Penalties, Appendix A, Department Personnel Manual 751. 
This guide contains specific sections on discrimination and retaliation, sexual misconduct, and 
prohibited personnel practices. 

In May 2010, USDA implemented an initiative to provide increased oversight of cases involving 
violation of anti-discrimination and whistleblower protection laws in which there is a finding of 
liability against the Department. As part of that initiative, OHRM established the Equal 
Opportunity Accountability Unit (EOAU) with the primary mission of ensuring that USDA 
personnel are held accountable and responsible for their actions. The EOAU raises awareness 
and ensures that individuals in decision making positions implement appropriate corrective 
actions when it is determined that a violation of this nature has occurred. The EOAU is also 
charged with implementing program improvements to ensure that all USDA services are 
available in a non-discriminatory manner. 

In October 2007, USDA OHRM updated Departmental Regulation (DR) 4070-735-001, 
Employee Responsibilities and Conduct. This DR establishes guidelines and requirements for 
employees and works in conjunction with government-wide ethics regulations. It specifically 
prohibits employees from engaging in workplace harassment, sexually inappropriate conduct, 
retaliation in response to protected activities, creating a hostile work environment, or illegal 
discrimination. The DR requires that each employee receive a copy to ensure that they are fully 
aware of the responsibility and conduct standards for the Department. 

In January 2006, USDA Office of Civil Rights and OHRM issued DR-4300-010, Civil Rights 
Accountability Policy and Procedures. The purpose of this directive is to ensure employees are 
held accountable for discriminatory or related misconduct and to outline management's 
obligation to take appropriate corrective action against those who have engaged in these 
prohibited acts. This policy also requires that all USDA employees be made aware of its 
contents. 
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In addition to Department-wide policies and initiatives, USDA mission areas have taken steps to 
improve the civil rights environment throughout their respective subordinate agencies. The most 
recent initiatives are: the Leadership Accountability Action Plan which was updated by the FS in 
2011, and a newly established Policy on Equal Employment Opportunity which was 
implemented by the Office of the Chief Financial Officer in 2011. These initiatives complement 
the overall Departmental policy of increased accountability. The following is a list of other 
current policies by agency: 

Food, Nutrition & Consumer Services 
FNS & CNPP Harassment Prevention Policy 2009-3 
FNS & CNPP Civil Rights Policy 2009-2 

Food Safety 
Directive 4 73 5 .3; Employee Responsibilities and Conduct 

Forest Service 
Forest Service Civil Rights Policy Statement 
Forest Service Anti-Harassment Policy 

Research, Education & Economics 
Policy & Procedure 461.5; Misconduct, Discipline, and Adverse Actions 

Rural Development 
RD Instruction 2045-GG; Disciplinary and Adverse Actions, Performance-Based 
Actions, and Probationary Terminations 
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PART IV 

USDA Federal Court Litigation Statistics 
for Fiscal Year 2011 
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The following tables provide composite data for cases in Federal court pending or resolved in FY 
2011 and arising under the antidiscrimination and whistleblower protection laws. 

Table 11 
Federal Cases Pending in FY 2011 

Federal Cases Pendine: in FY 2011 
Pending District Court Cases 54 
Pending Appellate Court Cases 17 
New Cases Filed in District Court 18 
Note: Cases pending at any time during the year, including those filed during the year, 
and those disposed of during the vear. 

29U.S.C. 
1$206(d) 

Disposed of 0 
during FY 2011 
Still Pending at 0 
end of PY 2011 

Table 12 
Pending Cases 

Pendine: Cases 
29U.S.C. 29U.S.C. 
§631 §633a 

0 2* 

0 2"" 

* More than one basis alleged in 1 case. 
**More than one basis alleged in 7 cases. 
*** More than one basis alleged in 6 cases 
"" More than one basis alleged in 2 cases 

29U.S.C. 
§206(d) 

Settlements 0 
Withdrawals 0 
Final Judgment 0 
for Complainant 
Final Judgment 0 
for Agency 

Table 13 
Disposition of Cases 

(Including Dismissals) 

Disposition of Cases 
'lncludim!: Dismissals) 
29U.S.C. 29 u.s.c. 
§631 §633a 

0 0 
0 0 
0 2 

0 0 

*Denotes more than one basis alleged in 4 cases. 
" More than one basis alleged in 3 cases. 
"" More than one basis alleged in 2 cases 
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29U.S.C. 42 U.S.C. 
§791 §2000e-16 

2* 32** 

2 32*** 

29U.S.C. 42 U.S.C. 
§791 §2000e-16 

0 15" 
0 0 

2* 18"" 

0 0 
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Equal Employment Opportunity Data Posted 
Pursuant to the No Fear Act 

USDA 

I Comparative Data 

2011 for period ending September 30, 2011 

I Complaint Activity Previous Fiscal Year Data I 
I 

2007 2008 2009 2010 2011 
i 

I Number of Complaints Filed 545 508 528 473 525 
' 
, Number of Complainants 487 395 394 461 509 
I 
: Repeat Filers 33 48 21 7 12 
' 

Comparative Data 
I Complaints by Basis 
' I Previous Fiscal Year Data 

' 

, Note: Complaints can be filed alleging 
' multiple bases. The sum of the bases 2007 2008 2009 2010 2011 
may not equal total complaints filed. 

' 
Race 185 184 181 166 221 

' 
. Color 43 36 44 23 32 

Religion 21 18 13 16 21 
I 

Reprisal 258 267 248 181 242 
I 
'Sex 176 174 178 159 207 
' 

National Origin 41 44 61 49 57 

Equal Pay Act 8 0 3 1 4 

Age 180 158 168 157 191 

Disability 103 107 91 97 104 

Non-EEO 14 31 33 44 42 
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Complaints by Issue . 

I 

Note: Complaints can be filed alleging 
multiple bases.The sum of the bases 
may not equal total complaints filed. 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-time 

Disciplinary Action 
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Duty Hours 

Evaluation Appraisal 

Examination/Test 

Harassment 

~~ I 
Sexual 

Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

Denied 

Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 2011 

33 28 20 23 38 

58 52 80 51 62 

10 24 21 11 20 

0 0 0 1 0 

[:, ' 4 ··I ~._; ~¥~ .: r· 

.· ' 

4 ··~ s 3 
" ·' ··~ -""·-' 
,. ;.• 14 --:;,~ I-'··~;_-

~ 

, _ •I 2S 13 24 
.: ' ... "-.''-ll L- ./ . -" 

_. .. .. ... ··!> 

20 I · :is- 23 26 I 19 
, 

.... 
9. 1-- ' 7 - 6 5 • .. , i I 

. .. -.. 

14 , .. 6 I ., 11 I 8 10 

7 9 9 5 6 

37 62 66 59 64 

2 2 2 1 1 

200 21S 237 177 224 

20 15 15 13 23 

0 0 0 1 0 

5 9 5 10 13 

139 124 117 103 135 

6 4 IO 5 8 ' 
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Reasonable Accommodation 40 36 28 32 

Reinstatement 1 1 1 2 

Retirement 5 3 6 1 

Termination 37 11 35 34 

Terms/Conditions of Employment 42 50 49 38 
I 

Time and Attendance 40 36 I 31 22 

Training 19 38 35 22 

Other 70 51 57 64 

Comparative Data 

Processing Time Previous Fiscal Year Data 

2007 2008 2009 2010 

Complaints pending during fiscal year 

Average number of days in 
271.25 234.76 160.67 314.71 

investigation 

Average number of days in final 
433.35 736.90 677.81 626.85 

action 

Complaint pending during fiscal year where hearing was requested 

Average number of days in 
340.81 233.11 20.60 281.79 

investigation 

Average number of days in final 
120.83 213.93 176.76 189.78 

action 

Complaint pending during fiscal year where hearing was not requested 

Average number of days in 
214.80 235.92 256.26 335.43 

investigation 

Average number of days in final 
614.43 914.71 825.73 817.92 

action 

Complaints Dismissed by Agency Comparative Data 

A-4 

36 

1 

6 

39 

52 

28 

27 

60 

2011 

295.88 

360.54 

282.63 

182.83 

304.05 

416.86 
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Previous Fiscal Year Data 

2007 2008 2009 2010 2011 

Total Complaints Dismissed by 81 73 54 39 56 
Agency 

Average days pending prior to 690 288 248 257 119 
dismissal 

Complaints Withdrawn by Complainants 

Total Complaints Withdrawn by 29 31 24 33 31 
Complainants 

Comparative Data 

Total Final Agency Actions Finding Previous Fiscal Year Data 

Discrimination 2007 2008 2009 2010 2011 

# % # % # % # % # % 

Total Number Findings 8 . 10 15 27 32 : 

Without Hearing 3 38 4 40 13 87 22 81 29 91 

With Hearing 5 63 6 60 2 13 5 19 3 9 
! 

Findings of Discrimination Comparative Data 

Rendered by Basis Previous Fiscal Year Data 

Note: Complaints can be filed 2007 2008 2009 2010 2011 
alleging multiple bases. The sum of 

I 

the bases may not equal total # % # % # O/o # % # % 
complaints and findings. 

-
Total Number Findings 7 : 8 15 27 I 32 

Race 1 14 0 0 4 27 7 26 2 6 

Color 0 0 0 0 0 0 2 7 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 

Reprisal 3 43 6 75 4 27 12 44 11 34 

Sex 3 43 2 25 6 40 5 19 5 16 

National Origin 2 29 0 0 1 7 1 4 0 0 
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Equal Pay Act 0 0 0 0 

Age 0 0 3 38 

Disability 2 29 0 0 

Non-EEO 0 0 0 0 ., - ' 
Findings Mter Hearing 4 4 I 

.... 

Race 1 25 0 0 
I 

Color 0 0 0 0 

Religion 0 0 0 0 

Reprisal 1 25 2 50 

Sex 2 50 1 25 

National Origin 1 25 0 0 

Equal Pay Act 0 0 0 0 

Age 0 0 3 75 

Disability 0 0 0 0 

Non-EEO 0 0 0 0 
. 

Findings Without Hearing 2 4 

Race 0 0 0 0 

Color 0 0 0 0 

Religion 0 0 0 0 

Reprisal 1 50 4 100 

Sex 1 50 1 25 

National Origin 0 0 0 0 

Equal Pay Act 0 0 0 0 

Age 0 0 0 0 

Disability 2 100 0 0 

Non-EEO 0 0 0 0 
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0 0 0 

7 47 9 

2 13 5 

0 0 1 
-

2 5 
~ 

1 50 2 

0 0 0 

0 0 0 

1 50 3 

1 50 2 

0 0 0 

0 0 0 

0 0 3 

0 0 1 

0 0 0 

8 16 

3 38 1 

0 0 0 

0 0 0 

0 0 7 

2 25 2 

1 13 1 

0 0 0 

6 75 5 

2 25 3 

0 0 1 

0 

33 

19 

4 

I 

40 

0 

0 

60 

40 

0 

0 

60 

20 . 

0 

-

6 

0 

0 

44 

13 

6 

0 

31 

19 

6 

0 

12 

10 

0 

3 

0 

0 

0 

2 

0 

0 

0 

0 

1 

0 

. 

23 

2 

0 

0 

5 

4 

0 

0 

11 

8 

0 

0 

38 

31 

0 

0 

0 

0 

67 

0 

0 

0 

0 

33 

0 

9 

0 

0 

22 

17 

0 

0 

48 

35 

0 
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Findings of Discrimination 
Rendered by Issue 

Total Number Findings 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-time 

Disciplinary Action 

Demotion 

Reprimand 

Suspension 

Removal 

Other 

Duty Hours 

Evaluation Appraisal 

Examination/Test 

Harassment 

Non-Sexual 

Sexual 

Medical Examination 

Pay (Including Overtime) 
-

Promotion/Non-Selection 

Reassignment 

Denied 

2007 

# 1 % 

7 
~.~ ij 

0 0 

1 14 

0 0 

0 0 

0 0 

0 0 

2 29 

0 0 

0 0 

0 0 

0 0 

0 0 

2 29 

0 0 

0 0 

0 0 

3 43 

0 0 

A-7 

Comparative Data 

Previous Fiscal Year Data 

2008 2009 2010 2011 

# % # % # % # % 
" . 

8 15 27 32 

0 0 0 0 0 0 0 0 

2 25 0 0 2 7 4 13 

2 25 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 1 7 1 4 2 6 

0 0 0 0 1 4 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

3 38 1 7 0 0 3 9 

0 0 0 0 0 0 0 0 

4 50 1 7 12 44 16 50 

1 13 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

1 13 1 7 0 0 1 3 

0 0 10 67 4 15 7 22 

0 0 0 0 0 0 2 6 



Directed 0 0 2 25 1 7 

Reasonable Accommodation 1 14 0 0 0 0 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 

Termination 0 0 0 0 1 7 

Terms/Conditions of Employment 1 14 0 0 1 7 

Time and Attendance 1 14 0 0 0 0 

Training 0 0 0 0 0 0 

Other - User Defmed 0 0 1 13 0 0 
' : !~~:tsf ! · ~ . ., · .'I'.""·~ "•f :~ r ' 

' ., •• :-P. •. ' ·:.~· .... •: ' . . ;':.: :~ .~- _:;,.f~ :r::. ....,~·"' 
Findings After Hearing 4 

.. , 
4 

-- ~, I 
2 

I• -
Appointment/Hire 0 0 0 0 0 0 

Assignment of Duties 0 0 1 25 0 0 

Awards 0 0 1 25 0 0 

Conversion to Full-time 0 0 0 I 0 0 0 

Disciplinary Action 

' Demotion 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 

Suspension 1 25 0 0 0 0 

Removal 0 0 0 0 0 0 

Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 

Evaluation Appraisal 0 0 1 25 0 0 

Examination/Test 0 0 0 0 0 0 

Non-Sexual 2 50 3 75 0 0 

Sexual 0 0 0 0 0 0 
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1 4 

3 11 

0 0 

1 4 

1 4 

0 0 

1 4 

0 0 

3 111 

·'' .. 
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0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 o · 

0 0 

2 40 

0 0 

6 

4 

0 

1 

2 

2 

3 

0 

0 

3 

0 

2 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

1 

0 

19 

13 

0 

3 

6 

6 

9 

0 

0 

·. -

0 

67 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
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Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

Denied 

Directed 

Reasonable Accommodation 

Reinstatement 

Retirement 

Termination 

Terms/Conditions of Employment 

Time and Attendance 

Training 

Other - User Defined 
~ 

r ~ 

i Findings Without Hearing 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-time 

Disciplinary Action 

Demotion 

Reprimand 

Suspension 

Removal 

Other 

0 

0 

2 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

3 

0 

1 

0 

0 

0 

0 

1 

0 

0 

0 0 0 

0 1 25 

50 0 0 

0 0 0 

0 1 25 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 1 25 

4 

0 0 0 

33 1 25 

0 1 25 

0 0 0 

0 0 0 

0 0 0 

33 0 0 

0 0 0 

0 0 0 
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0 0 0 0 0 0 

0 0 0 0 0 0 

1 50 2 40 0 0 

0 0 0 0 0 0 

l 50 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 1 20 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

13 22 29 

0 0 0 0 0 0 

0 0 2 9 2 7 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 · o 0 0 0 0 

0 0 0 0 0 0 

1 8 1 5 2 7 

0 0 1 5 0 0 

0 0 0 0 0 0 



I Duty Hours I 0 I 0 I 
! Evaluation Appraisal 0 0 
I 

I Examination/Test 0 0 
I 

: Harassment 

Non-Sexual 0 0 

Sexual 0 0 

i Medical Examination 0 0 

! Pay (Including Overtime) 0 0 

Promotion/Non-Selection 1 33 

I Reassignment 

Denied 0 0 

i Directed 0 0 

1 

Reasonable Accommodation 1 33 

'R. emstatement 0 0 

' . 
1 Retirement 0 0 

' 
Termination 0 0 

I 
! Terms/Conditions of Employment 1 33 
I 

' Time and Attendance 1 33 

' 

Training 0 0 

· Other - User Defined 0 0 

Pending Complaints Filed in I 

I Previous Fiscal Years by Status 
I 

I I 2007 

Total complaints from previous 

I 
1384 

Fiscal Years 

Total Complainants I 1078 

A-10 

0 I 0 I 0 I 0 I 0 I 0 I 0 I 0 I 
2 50 1 8 0 0 3 lo I 
0 0 0 0 0 0 0 o I 

1 25 1 8 10 45 15 52 

1 25 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 1 8 0 0 1 3 

0 0 9 69 2 9 7 24 

I 
0 0 0 0 0 0 2 7 

1 25 0 0 1 5 6 21 

0 0 0 0 3 14 4 141 

0 0 0 0 0 0 0 o I 
0 0 0 0 0 0 1 3 I 

0 0 1 8 1 5 2 7 I 

0 0 1 8 0 0 2 7 I 

lo I 0 0 0 0 1 5 3 
I 

0 0 0 o I o I o I o 0 

0 0 0 0 3 14 0 0 

Comparative Data 

Previous Fiscal Year Data I 
I 2008 2009 2010 2011 I 

I 

1333 1210 939 837 I 
I 

1063 932 696 706 I 
J 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
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Number complaints pending 

Investigation 75 

ROI issued, pending 8 
Complainant's action 

Hearing I 303 

Final Agency Action 469 

Appeal with EEOC Office of 20 
Federal Operations 

Complaint Investigations 

2007 

Pending Complaints Where 
Investigations Exceed Required 113 
Time Frames 

102 89 81 63 

6 1 7 12 

350 300 228 290 

360 109 88 80 

23 24 28 30 

Comparative Data 

Previous Fiscal Year Data 

2008 2009 2010 2011 

163 171 176 161 
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PERSONNEL AND 
READIN~SS 

UNDER SECRETARY OF DEFENSE 
4000 DEFENSE PENTAGON 

WASHINGTON, D.C. 20301-4000 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Chairwoman Berrien: 

Enclosed please find a compilation of Fiscal Year 2012 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

If you have any questiom. about this submission or require more information, please 
contact Mr. James Love at 703-571-9331 or atjames.love@osd.mil. 

Enclosure: 
As stated 

Sincerely, 

Clarence A. Johnson 
Director 
Office of Diversity Management and 

Equal Opportunity 

I'. ''. ,-, - , , 

<.I ·( ' '' I 

.- 1·-; '.,/·_-, 

mailto:james.love@osd.mU


Department of Defense 

Office of Diven;ity Management and Equal Opportunity 

4000 ])efense Pentagon, Room 5D641 

\Vashington, DC 20301-4000 

Fiscal Year 2011 

Report to Congress 

Notification and :Federal Employee Antidiscrimination and 

Retaliation Ac:t of 2002 (No FEAR Act), P.L. 107-174 



INDEX OF DoD COMPONENT FYll NO FEAR REPORTS 

Component: 

• Army & Air Force Exchange Service (AAFES) 
• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DF AS) 
• Defense Human Resources Activity (DHRA) 
• Dt::fense Intelligence Agency (DIA) 
• Dt::fense Information Systems Agency (DISA) 
• Defense Logistics Ag1!ncy (DLA) 
• De:fense Media Activity (DMA) 
• Department of Defense Education Activity (DoDEA) 
• Department of Defense Inspector General (DoDIG) 
• Defense Security Service (DSS) 
• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
• Missile Defense Agency (MDA) 
• National Geospatial-Intelligence Agency (NGA) 
• National Security Agency (NSA) 
• TRJCARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services Lniversity of the Health Sciences (USUHS) 
• Washington Headqua1ters Services (WHS) 

DIrobin
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Department of Navy 
Notification and Federal Employee Anti-Discrimination 

& Retaliation Act of 2002 
FY 2011 Report 

This Department of Navy (DON) report covers all activities of the U.S. Navy and U.S. 
Marine Corps. The primary office in DON responsible for the policy and reporting 
requirements of the No Fear Act is the DON Ottice of EEO and Diversity Management, 
Naval Office of EEO Complaints Management and Adjudication Division (NAVOECMA). 
This report is provided in accordance with 5 C.F.R. § 724.302. 

(1) Department of Navy Federal District Court cases: 
At the present time DON does not have a separate central database which accurately 
captures all current cases pending in Federal court arising under each of the respective 
provisions of the Federal Antidiscrimination Laws and the Whistleblower Protection 
Laws. 

We are working with the various offices involved (Office of General Counsel, Litigation, 
and Employee/Labor Relations Division) to ensure we capture the cases under the 
Antidiscrimination Laws in our iComplaints tracking system, where we input all data on 
discrimination complaints in the administrative process. 

Through educating our EEO practitioners, we have improved the capture of information 
in the iComplaints tool and use th is source exclusively for all reporting and complaints 
trend analyses. 

Data provided below is from the DON Office of General Counsel Database. 

o· t . t C rt FT /Cl IS rlC OU 1 mgs osures 

FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 
Filed 73 62 51 47 50 

Closed 62 58 40 31 52 
Pending• 11 4 11 16 55 .. 

(' Cases still open al D1stnct Court; • • Total employment cases pending m D1stnct Court) 



(2) Status/Disposition of cases pending in District Court and Judgment Fund 
Reimbursement 

FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 
(Number/Dollar) (Number/Dollar) (Number/Dollar) (Number/Dollar) (Number/Dollar) 

Findings 010 010 010 010 010 
Settlements 7/$395,909 3/$186 000 2/$124,997 1/$37,500 7/$1 34,750 

All of the cases, where the judgment fund was reimbursed, were settlements at District 
Court. There were no findings of discrimination at the District Court level found against 
DON since the implementation of the reimbursement requirement. Reimbursements 
listed above did not identify specific Attorney's fees as all were lump sum payments. 

Notification of judgment fund repayment is provided to the DON Office of Financial 
Management and Budget (FMB) directly from the Department of Justice. The FMB 
Office contacts NAVOECMA for specific case information to ensure the bill is forwarded 
to the correct Command. 

(3) Disciplinary Actions Issued: 

The OPM requirement related to discipline is to report on formal disciplinary actions 
(letters of reprimand and above) taken for conduct that is inconsistent with 
antidiscrimination and/or whistleblower protections. 

In FY 2011, the DON had eleven (11) disciplinary cases that involved conduct 
inconsistent with the antidiscrimination protections. In one of these instances, formal 
disciplinary action did not occur due to a settlement agreement reached by 
management and the employee engaging in the conduct inconsistent with 
antidiscrimination protections. 

In two of these instances, the employee was terminated. Management decided that the 
improper conduct in four of these instances warranted a Letter of Reprimand. The 
behavior in these six (6) instances included: inappropriate conduct and failure to 
address and correct obscene, abusive and insulting language in the workplace; 
viewing/storing, and/or transmitting pornographic material while using government IT 
assets; inappropriate conduct and unprofessional behavior as it relates to the use of 
sexual innuendos, commentary and sexually-suggestive gestures in the workplace; and, 
use of derogatory racial language. 

In the remaining four (4) instances, the employees received suspensions ranging from 5 
to 21 days. The improper behavior in these instances ranged from: conduct 
unbecoming a supervisor, improper touching of female employee and use of derogatory 
racial epithet. 

While we currently do not have a centralized repository to retrieve this type information, 
we expect to eliminate this gap with the new DoD Case Management and Tracking 
System (CMTS). CMTS is an enterprise-wide, web-based application that provides a 
single point of access to all LER cases for case handling, search, and reporting in an 

2 
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effective and efficient way. The CMTS implementation plan is expected to begin mid
April, 2012. The phased roll-out approach for the DON is a work in progress_ The data 
collecting elements in CMTS are: Administration Grievance Procedure, Arbitration, 
CPMS Review Request, Information Request, MSPB Appeal , Management I Employee 
Relations, Negotiability Appeal, Negotiated Grievance, Performance Based Actions, 
Representation, Suitability Adjudication, Unfair Labor Practice. 

(4) EEO Discrimination Complaint Data (29 C.F.R Subpart G ) 

In 2003, DON implemented use of the iComplaints database tool by all EEO 
practitioners in DON to track all civilian discrimination complaints filed. This tool 
enables DON Headquarters to view specific cases as well as to produce corporate level 
reports which include the Title Ill No Fear Act Data Report to EEOC and the Annual 
EEOC 462 Statistical Report of Discrimination Complaints. 

Data is analyzed quarterly by NAVOECMA. This analysis is used to determine program 
deficiencies, trends and potential areas of liability. Information developed assists in 
focusing training and briefings presented to senior leadership, managers and 
supervisors, agency representatives, human resources and EEO professionals. 

Summary of Complaints Data (1614.704(a)-(c)) 

2007 2008 II 2009 II 2010 II 2011 I 
!Total Workforce 204,751 225,23111 230,687 11 243,017 11 245,372*1 

Total# 
661 I 69011 67511 710 11 1053·1 Complaints Filed 

Total # Individual 
55111 64311 64511 697 11 1040·1 Filers 

Total# Repeat 

I 46 11 42 11 2oll 9 11 131 Filers 

· oata obtained from DON FY 2011 MD-715 Report. 

Basis of Formal Complaints (1614.704(d) & 1614.705) 

Basis 2007 2008 2009 2010 2011 
Race 267 260 249 269 603" 
Color 101 77 71 90 146 
Religion 29 23 21 27 37 
Reprisal 290 290 263 267 288 
Sex 199 203 208 243 257 
National Origin 117 96 80 94 111 
Equal Pay Act 10 4 1 2 6 
Age 194 193 196 205 249 
Disability 129 156 155 171 209 
Non-EEO 6 20 9 13 15 
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Issues of Formal Complaints (1614.704(e) & 1614.705) 

Issues 2007 2008 2009 2010 2011 
Appo intment/Hire 40 35 40 37 51 

Assignment of Duties 60 59 51 57 64 

Awards 14 29 11 13 13 

Conversion to Full Time 3 0 0 2 1 

Demotion 2 6 6 1 5 

Reprimand 48 57 41 49 54 
Disciplinary Suspension 39 33 39 33 25 Action 

Removal 11 11 8 13 10 

Other 0 0 0 0 0 
Duty Hours 7 8 6 9 12 

Evaluation/Appraisal 29 24 23 25 25 

Examinat ion/Test 0 0 0 0 0 

Non-Sexual 200 249 240 271 303 
Harassment 

Sexual 24 21 28 31 29 

Medical Examination 5 4 5 6 3 

Pay Including Overtime 18 21 19 19 10 

Promotion/Non-Selection 147 149 138 143 451 • 

Denied 1 7 8 10 8 
Reassignment 

Directed 26 17 11 19 12 

Reasonable Accommodation 21 35 31 42 45 

Reinstatement 0 1 1 1 1 

Retirement 11 28 2 4 5 

Termination 63 58 67 64 80 

Terms/Conditions of Employment 43 38 45 67 53 

Time and Attendance 29 28 18 21 24 

Training 19 24 18 27 15 
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Processin~ Time during Fiscal Year (1 614.704(f)) 
Processing Time 2007 2008 2009 2010 2011 

Complaints pending during FY 

Average days in investigation 177.46 168.70 191.62 154.69 272.48 

Average days in final action 152.93 146.18 123.59 111 .98 151.34 

Complaint pending during FY where hearing 
I 

requested 

Average days in investigation 80.85 75.55 100.13 14.2 1 278.74 

Average days in final action 36.25 28.09 35.03 37.04 39.64 

Complaint pending during FY with no hearing 
request .. 

Average days in investigation 264.21 250.51 260.42 246.19 267.25 

Average days in final action 220.57 202.79 157.61 159.21 221 .92 

** This includes cases where the individual first requested a hearing and then either withdrew or the EEOC 
dismissed the Hearing. 
D" ·r t o· r c 1 · t 1spos1 ion o 1scnmma ion omp ams 

2007 2008 2009 2010 2011 

Complaints Dismissed by Agency 

Total Complaints 187 169 128 167 162 

Average Days 11 2 60 73 81 76 

Complaints Withdrawn by Complainant 

Total Complaints 76 59 . 82 55 76 

Complaint Investigations 

Pending Complaints Exceeding Time Frame 63 104 95 93 355· 

Final Decisions I Final Orders (1 61 4.704(h)1 
2007 2008 2009 2010 2011 - -

Total Findings 3 2 10 4 5 

Without Hearing 

Discrimination - Number 2 . 0 7 0 2 

Discrimination - Percentage 67% 0 70% 0 40% 

With Hearing 

Discrimination - Number 1 2 3 4 3 

Discrimination - Percentage 33% 100% 30% 100% 60% 

• As part of a settlement agreement o f a class complaint before DisLrict Court, on or about I 0 September 20 I 0 a 
Notice of Approval of Sculcment was sent to each individual (approximately I '.' .000), excluding I.he 120 prevai li ng 
party members. The remai ning individuals recei ved not.i ficat.i on from lhe court of their right lo participate in the 
informal EEO counsel ing process. as well as fih:; an individual complaint or discrimination. Approximately 1,035 
responded to the court notice. A provision of 1he se11 lemen1 and dismissal of the class action bars individual 
complainnnts from filing a new clnss action complai nt covering the same 1imeframc in Lhe original clas action against 
the USMC's MCL B and Blount Island Command. Individuals retained I.heir federal EEO rig.ht to fi le an individual 
lawsui t. however . Approx imately 477 i ndividuals rt:ceived EEO Counsel ing and 328 filed formal complaint during 
FY 20 11 . hence the signi ficant increase in Lhc overall DON case numbers and speci fically the US Marine Corps. TI1e 
basis of t.hesc comolaints was Race-African Americ~ n and the claim was Non-Sclec1ion 
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Findings of Discrimination by Basis (1614.704(i) & U)) 

I 

20111 Basis I 2007 2008 2009 2010 
Total Number of Findings 3 2 10 

,...__ 
4 5 

Race 1 1 0 0 1 
Color 0 0 0 0 0 

Religion 0 0 0 0 0 
Reprisal 1 0 4 3 3 

Sex 1 0 0 2 0 
National Origin 1 0 0 1 0 
Equal Pav Act 0 0 0 1 0 

Age 0 0 0 1 1 
Disability 1 1 7 0 2 

Flndinqs After Hearing 
Total 1 2 3 4 3 
Race 1 1 0 1 0 1 - ~- _,....__ 
Color 0 0 0 0 0 

Religion 0 0 0 0 0 
Reprisal 0 0 2 3 2 

Sex 0 0 0 2 0 
National Origin 0 0 0 1 0 
Equal Pay Act 0 0 0 1 0 

Age 0 0 0 1 1 
Disability 0 1 1 0 1 

Findings Without Hearing 
Total 2 0 3 0 2 
Race 0 0 0 0 0 
Color 0 0 0 0 0 

Religion 0 0 0 0 0 
Reprisal 1 0 0 0 1 

Sex 1 0 0 0 0 
National Origin 1 0 0 0 0 
Equal Pay Act 0 0 0 0 0 

Age 0 0 0 0 0 
Disability 1 0 3 0 1 

. 
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Findings of Discrimination by Issue (1614.704(i1 & (j)) 

Issues**** 2007 2008 2009 2010 2011 

Total Number of Findings 3 2 10 4 5 

Appointment/Hire 0 0 3 2 0 

Assignment of Duties 0 0 0 0 1 

Awards 0 0 0 0 1 

Conversion to Full Time 0 0 0 0 0 

Disciplinary Action 0 0 1 0 0 

Duty Hours 0 0 0 0 0 

Evaluation/Appraisal 0 0 0 0 0 

Examination/Test 0 0 0 0 0 

Non-Sexual 1 1 3 1 1 
Harassment 

Sexual 0 0 0 0 0 

Medical Examination 0 0 2 0 0 

Pay Including Overtime 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 

Denied 0 0 0 0 0 
Reassignment 

Directed 0 0 1 0 0 

Reasonable Accommodation 0 1 0 0 2 

Reinstatement 0 0 0 0 0 

Retirement 0 0 0 0 0 

Termination 2 0 1 1 0 

Terms/Conditions of Employment 0 0 0 0 1 

Time and Attendance 0 0 0 0 1 

Training 0 0 0 0 0 

••• Complaints can be filed alleging multiple bases. The sum of the bases may not equal total complaints and 
findings . 
.... Complaints can be filed alleging multiple issues. The sum of the issues may not equal total complaints and 
findings. 

Pending Complaints Filed in Previous Fiscal Years by Status 

2007 2008 2009 2010 2011 

Total complaints from previous FY 582 636 697 708 820 

Total Complainants 517 551 601 623 796 

Number complaints pending 

Investigation 9 1 1 13 21 83 

ROI issued, pending Complainant's action 5 4 3 4 7 

Hearing 138 187 202 236 263 

Final Agency Action 35 34 29 44 28 

Appeal with EEOC OFO 243 236 229 232 230 
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(5) Disciplinary Actions Taken (Not in District Court) 

In FY 2011, five (5) findings of discrimination were rendered: three (3) after a Hearing 
before an EEOC Administrative Judge, and two (2) SECNAV Decisions. Although 
compliance with the corrective actions ordered by the Administrative Judge has not 
been completed, to date no specific individual disciplinary actions were reported in 
response to these decisions. Corrective action in these cases required EEO training be 
provided to the responsible management officials, a posting at the local activity and 
monetary corrective action. 

(6) Description of DON Discipline Policy 

In addition to the information provided in section 3 above, it is DON policy for the EEO 
Director (Assistant Secretary of the Navy (Manpower & Reserve Affairs) to issue a 
personal letter to the Commander of the major command when there is a finding of 
discrimination . This letter instructs the Command to review the facts of the case and 
determine the level of discipline warranted. 

In addition, this letter instructs the local Activity, where the discrimination occurred, to 
ensure compliance with the ordered corrective actions/relief and report on completed 
actions to NAVOECMA. At the present time, all compliance actions are completed in 
less than 120 days of the final agency decision. 

The DON policy for disciplinary actions can be found at: 
http://www.public.navv.mil/donhr/Documents/Civilian%20Human%20Resources%20Ma 
nual/752 SUBCHNEW.pdf . 

(7) Analysis: 

Basis of Formal Complaints (1614.704(d) & 1614.705) 

During the preceding five year period, reprisal, race, sex (male and female) , age and 
disability have been the top five bases. We have found the numbers of complaints filed 
in these categories to be relatively consistent. 

However, during FY 2011, as part of a settlement agreement of a class complaint 
before District Court, on or about 1 O September 2010 a Notice of Approval of 
Settlement was sent to each individual {approximately 13,000), excluding the 120 
prevailing party members. The remaining individuals received notification from the court 
of their right to participate in the informal EEO counseling process, as well as fi le an 
individual complaint of discrim ination. Approximately 1,035 responded to the court 
notice. A provision of the settlement and dismissal of the class action bars individual 
complainants from filing a new class action complaint covering the same timeframe in 
the original class action against the USMC's MCLB and Blount Island Command. 
Individuals retained their federal EEO right to file an individual lawsuit, however. 
Approximately 477 individuals received EEO Counseling and 328 fil ed formal 
complaints during FY 2011, hence the significant increase in the overall DON case 
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numbers and specifically the US Marine Corps. The basis of these complaints was 
Race-African American and the claim was Non-Selection. 

Issues of Formal Complaints (1614.704(e) & 1614.705} 

In the last few years, complaints of Non-Sexual Harassment have been the most 
prevalent in DON. However, with the acceptance of 328 formal complaints during FY 
2011, there was a significant increase in the overall DON case numbers, specifically the 
US Marine Corps, where non-selection was the basis. 

DON has special procedures for immediate action when harassment claims are brought 
forward . While a complainant may go to the EEO office, a management inquiry is also 
conducted to identify and verify whether harassment has occurred and recommend 
actions to management to stop/prevent further harassment. Both procedures may 
occur concurrently. 

The DON Anti -Harassment Pol icy guidance is currently in draft. Additional review is 
required. 

Processing Time (Average Days) 

Significant attention has been placed on the timely processing of complaints. Through 
training, program evaluation and scorecard performance measures, DON has been 
addressing activity complaints processing issues. Major Commands are rated annually 
on the efficiency of their Discrimination Complaints Program with a focus on timely pre
complaint processing and timely completion of investigations. Swift intervention by 
NAVOECMA. OGG and the DoD Investigations and Resolution Division occurs when 
activities are slow or fail to process matters timely. The NAVOECMA team has assisted 
EEO ottices with improving internal procedures which may have created obstacles to 
timely processing. Six training sessions were conducted in FY 2011. Focus on 
improving DON complaints procedures will continue in FY 2012. 

Final Agency Decisions I Final Orders (EEOC Administrative Judge) (1614.704(h)} 

For the last five fiscal years, DON has been listed as one of the top five federal 
agencies to timely process FADS. Consistent attention to timeliness for FADS and FOs 
has continued despite a decrease in the NAVOECMA staff assigned to this task. In FY 
2011 , 98.5% of SECNAV FADS were issued within the 60-day regulatory requirement. 

Summary 

Over this five-year period, DON has seen a relatively consistent number of individuals 
filing complaints. For FY 2011, only 0 .28% of the DON workforce filed a formal 
complaint. 

NAVOECMA has dedicated significant time to oversight of the efficiency of the DON 
Discrimination Complaint Administrative Process. Over the last eight years, with the 
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implementation of the corporate iComplaints database, we have identified areas of 
concern and internal barriers to total compliance with the required timeliness of the pre
complaint and formal complaints. 

Since FY 2005, the timeliness of pre-complaint processing has improved from 51 .6% to 
88.4% in FY 2011. For the timeliness of investigations, DON had only 26.1 % timely in 
2005 but has improved to 43.9% in FY2011. 

In response to this recurring review, DON has instituted the following initiatives to 
ensure compliance with anti-discrimination and whistleblower protection laws: 

• Improved training for EEO/HR practitioners. Training highlights: employee rights 
and responsibilities; discrimination complaint policy and procedures; 
implementing procedures to ensure compliance with regulatory timeframes; and, 
clear communication with the managers/supervisors/employees involved in the 
administrative process. 

• Alternative Dispute Resolution. DON activities work closely with the DON ADR 
program and the DoD Ottice of Investigations and Resolution to ensure all 
individuals have access to ADR. Expanding access to both sources for 
mediation support has resulted in an increase of actual ADR occurrences. 
Continued collaboration is focused on marketing ADR as a management tool to 
include training for managers/supervisors at all levels on past program 
successes. 

• Program Evaluation and Accountability. NAVOECMA reviews processing 
timeliness in iComplaints. The DON Ottice of EEO and Diversity Management 
issues scorecards annually to each major command on the status of their EEO 
programs in compliance with EEOC MD-715. As part of this scorecard, 
commands are rated on the etticiency of discrimination complaints processing. 
This scorecard approach has alerted the Major Commands to their responsibility 
to ensure etticiency in their discrimination complaints process, and as a result , 
we have seen an increase in ettorts to ensure accountability at all levels. 

(8) Budget Adjustments due to Judgment Fund Reimbursement 

The Department has not had to make adjustments to the budget to ensure 
reimbursement of the Judgment Fund. In fact, DON does not rely on payment of 
settlement actions through the fund. If settlement is accomplished, the individual 
activity will normally pay directly from their operating budget. 

For other monetary corrective action issued as a result of findings of discrimination or 
settlements arrived at during the Discrimination Complaints Administrative process, 
DON remitted funds as follows: 
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Monetary Corrective Actions 2007 2008 2009 2010 2011 

Compensatory Damages $54,739(10) $207,346(5) $401 ,000(19) $633,310(14) $41 1,203(16) 

Back Pay/Front Pay $237.505(12) $99,530(12} $284,239(26) $ 137,750(13) $82,468 (20) 

Lump Sum Payment $1,217,212(69) $1 ,687,815(74) $1 ,483,951(106) $624 .113(70) $1 ,359, 141 (107) 

Attorneys Fees and Costs* $429,928(41) $1,059.934(57) $837.264(59) $1 , 170,099(46) $1 ,137,41 5(66) 

Total $1,939,384 $2,874,625 $2,254,328 $2,565,272 $2,990,227 

Key: $(# of cases) 

• For FY 201 1 there were five (5) findings of discrimination. This data does not include all monetary corrective 
action granted in these cases. 
DON has been looking at lump sum payments more closely to ensure corrective actions are aligned to the 
harm experienced by the employee. 

• Attorneys Fees continues to be highest of all categories. 

(9) Training Plan 

The No Fear Act Training Plan was issued as part of the DON Civilian Human 
Resources Manual (CHAM). A copy of this CHAM can be accessed at 
http://www.public.navv.mil/donhr/Documents/Civilian%20Human%20Resources%20Ma 
nual/CHRM 1613.pdf . 

Commands are required to provide a written report certifying completion of this training 
requirement. The bi -annual training requirement is currently on-going for the period of 1 
January 2012 - 28 February 201 3. 

Agency Certification: 

Signature: ~- £i7Z. dithKSCOtt I 

rogram Director, Office of EEO & Diversity Management 

Report Prepared by: Jamie Kajouras 
Director, 
Naval Office of EEO Complaints Management & Adjudication 
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Exi;:CUTIVE VICE PRESIDENT 
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March 27, 2012 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
131 MStreetNE 
Washington, DC 20507-0001 

Dear Chair Berrien: 
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ZD!Z l'.:.R 2 C\ P 3: 1: 0 

Enclosed is a copy of the Annual Report to Congress from the U.S. Postal Service in compliance 
with the Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 (Public 
Law 107-174 at section 203). This section of the Act requires federal agencies to report on 
specific topics concerning the Federal Antidiscrimination Laws and Whistleblower Protection 
Laws that apply to the agency covering employees, former employees, and applicants for federal 
employment. 

The report shows the progress the Postal Service is making towards the goal of eliminating 
discrimination in the W()rkplace. In this regard the number of Equal Employment Opportunity (EEO) 
counselings and number of formal EEO complaints filed by employees and applicants is trending 
downward. Over the last six years, there has been a 13.4 percent decrease in the number of EEO 
counselings and a 17.<! percent decrease in the number of EEO formal complaints filed. The 
number of findings of discrimination continues to be low. The Postal Service has maintained a high 
level of perfonnance in the timeliness of processing its EEO complaints. In fiscal year (FY) 2011, 
98.62 percent of EEO c:ounselings, 99.01 percent of EEO investigations, and 96.94 percent of Merit 
Final Agency Decisions were processed within the time frames set forth in Equal Employment 
Opportunity Commissi()n regulations. We continue to offer our alternative dispute resolution 
program REDRESS" (Resolve Employment Disputes Reach Equitable Solutions Swiftly). 
REDRESS emphasizes dialogue and understanding between the parties rather than settlement. 
Counselees elected REDRESS in 88.53 percent of eligible cases in FY2011 and 76.2 percent of 
those complaints were resolved. 

The Postal Service took proactive steps to prevent violations of antidiscrimination laws in 
FY2011. Examples inc:lude training of the workforce on the rights and remedies available to them 
under applicable antidiscrimination laws, publishing the quarterly EEO statistics required by 
section 301 of the No FEAR Act on our public Web site, and maintaining reasonable 
accommodation committees in all districts and areas. The Postal Service continues to foster an 
inclusive environment that thrives on its diversity through multicultural celebrations, training 
events, forums, conferences, and recruitment activities. 

If you have any questicins, please feel free to contact Polly J. Gibbs, Manager, Legislative Policy 
and Strategy Development, at 202-268-7225. 

Sincerely, 

~~-~~ 
Enclosure 

475 L'ENFANT PLAZA SW 

WASHINGTON, DC 20260·4000 

\11{\!M'.USPS.COM 
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Executive Summary 

The United States Postal Service (Postal Service) is making steady progress toward the goal of 
eliminating discrimination in the workplace. Unresolved disputes in the workplace cause anxiety 
and unproductive distractions. Consequently, improving employee relationships will continue to be 
an area of focus for the Postal Service. By continuing to diffuse tension when it first arises, the 
organization has successfully reduced workplace disputes. The Postal Service has greatly 
improved Equal Employment Opportunity (EEO) and grievance complaint processes to ensure 
timeliness and resolution at the lowest possible level. 

EEO complaints in the Postal Service continue to trend downward. Over the last six (6) years there 
has been a 13.4 percent decrease in the number of EEO counselings. There has been an even 
more significant decrease in the number of formal complaints filed by Postal Service employees. 
Over the last six (6) years the number of formal EEO complaints filed has decreased by 17.2 
percent. The number of formal EEO complaints filed per 100 employees has increased by 2.5 
percent due to the reduction in employees over the last few years. In fiscal year (FY) 2011 there 
were only 0.80 formal EEO complaints per 100 employees. See charts on pages eight (8) and nine 
(9). 

The Postal Service attributes much of this decrease in EEO complaints to its alternative dispute 
resolution mediation program REDRESS". REDRESS stands for Resolve Employment Disputes 
Reach Equitable Solutions Swiftly. In FY 2011, employees elected REDRESS mediation in 88.5 
percent of eligible cases, and 76.2 percent of those complaints were settled, withdrawn, or 
abandoned. The Postal Service ensures that management is taking proactive measures. Some of 
these activities include providing leadership with data (complaint history, cost association and cost 
avoidance) and partnering with the Labor Relations office to reduce complaint activity. By building 
awareness, management is better informed and therefore knowledgeable of the proper measures to 
take. 

In addition, the Postal Service established goals and targets in its Pay-for-Performance (PFP) 
program that were designed to encourage quick resolution of workplace disputes and a reduction in 
the number of formal EEO complaints. See page ten (1 O). 

The Postal Service uses a centralized process for initiating EEO complaints. A single nationwide 24 
hours a day, seven days a week, toll-free telephone number 888-EEO-USPS (TTY: 888-325-2914). 
is used for initiating EEO complaints. 

In FY 2011, 98.62 percent of counselings were completed on time; 99.01 percent of investigations 
were completed on time; Merit Final Agency Decisions (FADs) on time completion rate was 96.94 
percent. 

Findings of discrimination in the Postal Service continue to be low. There were only sixty-three (63) 
findings of discrimination in the EEO administrative process in FY 2011. It should be noted that 
generally, few or none of the findings of discrimination for a particular FY were for cases that 
originated in the same FY in which the finding was made. For example, of the sixty-three (63) 
findings of discrimination in FY 2011, one (1) case originated in FY 2002, one (1) case originated in 
FY 2003, three (3) cases originated in FY 2006, eight (8) cases originated in FY 2007, thirty (30) 
cases originated in FY 2008, fifteen (15) cases originated in FY 2009, five (5) cases originated in FY 
201 O and zero (0) cases originated in FY 2011. The Postal Service has appealed eighteen (18) of 
the sixty-three (63) findings of discrimination. In FY 2011, out of 406 district and appellate court 
cases, there were three (3) findings of discrimination. 
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In compliance with the No FEAR Act, the Postal Service continues to publish quarterly EEO 
statistics on its public Internet site, www.usps.com, as required by the No FEAR Act. 

Actions have been tak•m to support ongoing efforts to prevent workplace harassment such as 
issuance by the Postmaster General of an updated EEO policy statement and Harassment policy 
statement prohibiting workplace harassment, including an update of publication 552, Manager's 
Guide to Understandin,g, Investigating, and Preventing Harassment. 

To further the goals of the Postal Service's affinnative employment program, the diversity network 
has been trained on the requirements of the Equal Employment Opportunity Commission's 
(EEOC's) Management Directive 715 (MD-715). Also, the diversity network conducted state-of-the
agency briefings with the Postmaster General and each area vice president. Many activities were 
sponsored by the Postal Service or were attended by Postal Service employees in furtherance of 
the goals of the Postal Service's National Hispanic Program and National Women's Program. An 
online multicultural outreach toolkit was made available in nine languages to meet the mailing needs 
of our diverse customers. The Postal Service is working on new opportunities to better align 
marketing efforts with customers to increase its presence within multicultural communities. 

The Postal Service continues to reduce the number of grievances pending arbitration. In FY 2011 
there were 37,207 from 113,774 cases in 1999. This was accomplished by partnering with its 
unions to implement programs that facilitate resolution of grievances at the earliest stages of the 
process. Less than 1.9% of pending grievances contain allegations of discrimination 

The Postal Service works closely with its unions and management associations through the Postal 
Employees Relief Fund (PERF) by providing aid to active and retired employees who are victims of 
major national disasters and house fires. 

Because even one instance of discrimination is one too many, the Postal Service continues to take 
actions that foster a m1Jdel workplace environment that contains a diverse and discrimination-free 
workforce. 
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Report Data 

I. Discrimination Cases in Federal Court- (5 C.F.R. § 724.302(a)(1) and 
(a}(2}(i)) 

Appendix A contains spreadsheets that describe cases in Federal Court for which a Postal Service 
employee, former Postal Service employee, or Postal Service applicant alleged a violation of the 
Federal Antidiscrimination Laws as required by 5 C.F.R. § 724.302(a}(1) and (a)(2)(i)1

. The charts 
show the number of cases pending and resolved during a fiscal year with further separations by the 
provisions of the Federal Antidiscrimination Laws. In addition, the charts show the status or 
disposition of the cases as required by 5 C.F.R. § 724.301 (a)(2)(i). Appendix A includes the chart 
for fiscal year 2011. 

II. Amount Required to be Reimbursed to the Judgment Fund - (5 C.F.R. § 
724.302 (a)(2}(ii) and (a}(2)(iii)) 

Section 5 C.F.R. § 724.302 (a)(2}(ii) and (iii) requires an agency to indicate: 

(ii) The amount of money required to be reimbursed to the Judgment Fund by the agency for 
payments as defined in § 724.102 of subpart A of this part; 

(iii) The amount of reimbursement to the Fund for attorney's fees where such fees have been 
separately designated; 

The Postal Service has, since its inception, paid for any discrimination and retaliation judgments 
and settlements out of its own funds. Therefore, the amount of money to be reimbursed to the 
Judgment Fund is $0.00. 

Ill. Number of Employees Disciplined for Violation of EEO Laws in 
Connection with Federal Court Cases - (5 C.F.R. § 724.302 (a)(3)} 

In FY 2011, the Postal Service reviewed information provided by its field Human Resources (HR) 
offices regarding any disciplinary actions taken in regard to employees named in Federal Court 
cases in which there was a finding of discrimination against the Postal Service. Of the three (3) 
cases in FY 2011, for which there was a finding of discrimination, no discipline was issued. 

1 5 C.F.R. § 724.302(1) and (2) requests information for Federal court cases "arising under each of the 
respective provisions of the Federal Antidiscrimination Laws and Whistleblower Protection Laws applicable to 
them as defined in § 724.102 of subpart A of this part .... " The Postal Service is not subject to the 
Whistleblower Protection Laws. 
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IV. No FEAR Act Data Posted in Accordance with § 301 (c)(1 )(B) of the No 
FEAR Act-- (5 C.F.R. § 724.302 (a)(4)) 

Appendix B contains the No FEAR Act data posted on the Postal Service public web site under 
§ 301(c)(1) of the No FEAR Act. The data encompasses FY 2011 and the previous five (5) fiscal 
years (FY 2006 through FY 2010). 

V. Employees Disciplined in Accordance with Agency Policy for Conduct 
Inconsistent with Federal Antidiscrimination Laws -
(5 C.F.R. § 724.302 (a)(5)) 

The Postal Service reviewed information provided by its field HR offices regarding any disciplinary 
actions taken in regard to those employees named in administrative process EEO cases for FY 
2011 in which there was a finding of discrimination against the Postal Service by an EEOC 
administrative judge (AJ) or by the Postal Service EEO office. Of the sixty-three (63) cases for 
which there was a finding of discrimination, discipline was issued in one (1) case; training was 
provided to the Responsible Management Officials (RMOs) in twelve (12) cases on topics such as 
Reasonable Accommodation, Workplace Harassment, EEO Selection Policy, Privacy Act and Leave 
Policy; and in six (6) cases the RMOs were retired at the time the decisions were issued. It should 
be noted that of these sixty-three (63) cases, the Postal Service appealed the EEOC AJ finding in 
eighteen (18) of the cases. 

VI. Description of Agency Policies for Disciplinary Action for Conduct 
Inconsistent with Federal Antidiscrimination Laws - (5 c.F.R. § 724.302 
(a)(&)) 

Appendix C contains ~>pies of the Postal Service disciplinary polices regarding conduct that is 
inconsistent with federal antidiscrimination laws. These policies are contained in regulations within 
the Postal Service's Employee and Labor Relations Manual (ELM) and in policy statements issued 
by the Postmaster General. 

VII. Analysis - (5 C.F.R. § 724.302 (a)(7)) 

A. Examination of Trends, Causal Analysis, and Practical Knowledge 
Gained through Experience 

General 

The Postal Service is making steady progress towards the goal of eliminating discrimination in the 
workplace. The Postal Service's guiding principles in regard to the EEO complaint process are to: 
( 1) focus on resolving disputes at the earliest possible stage, (2) timely address EEO issues, and (3) 
look for proactive apprc>aches !<>complaint prevention. The first two principles will be covered under 
this section. The principle of looking for proactive approaches to romplaint prevention will be 
covered under the rep<>rt section Vll(B), "Actions Taken and Planned to Improve Agency Programs 
in Regard to Eliminating Discrimination and Retaliation." 
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EEO Complaint Trends and Analysis 

With over 153,000 reductions in total workforce, EEO complaints in the Postal Service continue to 
trend downward. In FY 2006, with a total workforce of 795,850 employees, the Postal Service 
completed 16,954 requests for counseling under the EEO administrative process or 2.13 
counselings per 100 employees. In FY 2011 , with a total workforce of 642,457 employees, there 
were 14,683 completed counselings or 2.29 counselings per 100 employees. The number of 
counselings per 100 employees has remained constant with only a 0.16 percent change from FY 
2006. 

In FY 2006, there were 6, 183 formal complaints filed subsequent to the counseling process or 0. 78 
formal EEO complaints per 100 employees. In FY 2011 , there were 5, 117 formal complaints filed 
subsequent to the counseling process or 0.80 complaints per 100 employees. Over the last six (6) 
years, this represents a 17 .2 percent decrease in the total number of formal complaints filed and a 
2.5 percent increase in the number of complaints filed per 100 employees. The following charts 
show complaint information for the period FY 2006 through FY 2011 . 

EEO Complaint Trends 
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In the above chart the informal complaint numbers are based on counselings completed for the 
fiscal year. However, counselings initiated for FY 2006 through FY 2011 are: FY 2006 -17, 114; FY 
2007 - 17,552; FY 2008- 18,352; FY 2009- 17,010; FY 2010-16,224, and FY 2011- 14,364. 
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The Postal Service attributes much of the decrease in both the number of counselings and the 
number of formal complaints filed to REDRESS. The REDRESS program is recognized as one of 
the country's leading conflict management programs. 

In addition, the Postal Service has the highest pre-complaint alternative dispute resolution rate of 
any federal government agency. The REDRESS program has resulted in the resolution of the 
majority of our EEO disputes without the need for the formal EEO administrative process or federal 
court litigation. In FY 2011, employees elected mediation in 88.53 percent of eligible cases and 
76.2 percent of those complaints were settled, withdrawn, or abandoned. The following table shows 
historical REDRESS participation rates for employees offered mediation. 

REDRESS (ADR) Participation Rates 
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To ensure neutrality, REDRESS mediators are contracted from outside the Postal Service. If 
REDRESS is offered and agreed to by the employee, it is Postal Service policy that the appropriate 
management official must participate in the mediation in good faith. 
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In addition, the Postal Service continues to provide training on REDRESS to managers and 
supervisors. This training covers EEO laws, the EEO complaint process, a description of the 
REDRESS program and its goal of improving the workplace environment, and training in crafting 
settlement agreements. In FY 2011, the Postal Service provided a self-paced, web-based training 
module titled EEO Settlements: Best Practices for Managers and Supervisors, to 867 managers 
and supervisors. All supervisors and managers who completed this training would be able to 
improve the quality of their REDRESS participation and drafting of settlements to avoid settlement 
agreement terms that are unclear, unenforceable, or in conflict with postal regulations, policy, 
collective bargaining agreements, or federal law. This training module was designed to be viewed 
prior to participating in REDRESS mediation and/or prior to engaging in other settlement 
negotiations with employees. 

The Postal Service also maintains goals and targets in its PFP program that are designed to 
encourage quick resolution of workplace disputes and a reduction in the number of formal EEO 
complaints. The PFP program places emphasis on the organization's success through objective, 
measurable performance indicators at the corporate, functional (unit), and individual (core) levels. 
Annual performance ratings are based on levels of achievement against the targets set for the 
corporate and functional (unit) indicators and the targets set for individual (core) requirements. In 
FY 2011 , the corporate indicator of EEO Formal Complaints per 100 employees was also a national 
performance indicator. This goal was designed so the entire organization is focused on improving 
the workplace environment. Area and District HR managers in FY 2011 had EEO Conversion/ 
Formal EEO Complaints per 100 employees as a unit indicator. This new dual indicator measures 
the average number of informal EEO complaints that continue through the administrative process to 
become formal and the number of formal EEO complaints per 100 employees. This indicator 
ensures that the HR function is focused towards complaint reduction . 

Timely Processing Trends and Analysis-Informal Complaints 

One of the Postal Service's goals is to produce high quality and timely complaint processing in 
accordance with EEOC regulations. For the informal EEO complaint process, the Postal Service 
has consistently accomplished this goal over the last six (6) years as shown in the following chart. 

Informal Complaints - Timely Processing Trends 
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For informal complaints, the Postal Service has increased the percentage of timely processed 
complaints from 97 .89 percent in FY 2006 to 98.62 percent in FY 2011 . This is a 0. 7 4 percent 
improvement over the timely processing rate in FY 2006. 

10 

• 



• 

The Postal Service also attributes the improvement in the timeliness of EEO counselings to 
implemented process changes. The Centralized Intake System (CIS) takes requests for counseling 
by using a toll-free nationwide number to record EEO contacts. CIS allows employees and 
applicants to use an Interactive Voice Recognition system to request EEO counseling 24 hours a 
day, 7 days a week. 

Use of the CIS at the National EEO Investigative Services Office (NEEOISO), standardized the 
processing of initial EEO contacts nationwide. The centralization and standardization of the EEO 
contact process also freed the EEO ADR Specialists (USPS EEO Counselors) domiciled throughout 
the nation to spend more time on counseling employees and resolving complaints. 

Timely Processing Trends and Analysis-Investigations 

EEOC regulations allow 180 days to complete an investigation if it is not amended or an extension 
is not granted. If the c1Jmplaint has been amended or an extension granted, the processing time 
can range from 270 days to 360 days. As shown in the following chart, the Postal Service has 
maintained a high level of performance in the timely processing of EEO investigations over the last 
six (6) years. 

Investigations - Timely Processing Trends 
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The Postal Service ha1> maintained the timely completion of investigations achieving 99.06 percent 
in FY 2006, to 99.01 percent in FY 2011. The high standard of performance in investigation 
completion times is due to the move in 2004 to centralization of all investigations to NEEOISO in 
Tampa, Florida. In addition, as part of that reorganization, the Postal Service outsourced the 
investigations of its EEO complaints and standardized the investigative process. 

The use of independent contract EEO investigators improves the impartiality of investigations. The 
Postal Service maintains oversight of. the investigations and monitors them for timeliness and 
quality. These improvements to the investigative process have resulted in a reduction in the 
amount of time to complete investigations. In FY 2011, the Postal Service completed 3,019 
investigations of which 2,989 were processed timely. The average number of days to complete an 
investigation in FY 20111 was 1 '10.5 days. 
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Timely Processing Trends and Analysis-Final Agency Decisions and Other 
Formal Complaint Processes 

A Merit FAD is a written decision issued by the Postal Service as to whether discrimination occurred 
in an EEO case based on the merits of the case. After an EEO investigation is completed and a 
copy of the Report of Investigation (ROI) is forwarded to the complainant, the complainant must 
choose, within 30 days of receipt of the completed ROI, whether he or she wants a hearing and 
decision by an EEOC AJ, or whether he or she wants a Merit FAD by the Postal Service. If the 
complainant fails to make a choice, the complainant will receive a Merit FAD. The Merit FAD must 
be issued within 60 days. If the complainant chooses a hearing and decision by an EEOC AJ, the 
Postal Service will receive a copy of the AJ's decision and must, within 40 days of receipt, issue a 
Final Agency Action to the complainant indicating whether the Postal Service will implement the 
AJ's decision or appeal. 
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In FY 2011, the average number of days to issue a Merit FAD was 37.14 days. Of the total 1,407 
Merit FADs issued in FY 2011, 1,364, or 96.94 percent, were issued within the 60-day time period. 
We will continue to work toward improvement. 

NEEOISO has responsibility for all other aspects of the formal portion of the EEO process which 
includes acceptance, dismissal, support of the hearing process, and Final Agency Actions. 
NEEOISO is now the central point for receipt of all AJ decisions and correspondence from the 
EEOC's Office of Federal Operations (OFO). 

The Postal Service has consistently attained high scores in the completion of EEO cases, and 
presently has interagency agreements with twenty-one (21) other federal agencies to provide EEO 
services on a fee-for-service basis. The Postal Service has been recognized by the EEOC for 
achieving the highest timeliness rate for the completion of FADs among the Federal Sector 
Agencies. 
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Findings of Discrimination 

The numbers for findings of discrimination shown in the following two charts are based on the 
number of Merit FADs issued by the Postal Service and the number of findings of discrimination by 
EEOC AJs. These numbers do not reflect the outcome of any appeals by complainants or the 
Postal Service to the EEOC's OFO or any appeals by complainants to federal court. For example, 
in FY 2011, the Postal Service appealed eighteen (18) of the sixty-three (63) findings of 
discrimination. 

It should be noted that few or none of the findings of discrimination for a particular FY were for 
cases that originated in the same FY in which the finding was made. For example, of the sixty-three 
(63) findings of discrimination in FY 2011, one ( 1) case originated in FY 2002, one (1) case 
originated in FY 2003, three (3) cases originated in FY 2006, eight (8) cases originated in FY 2007, 
thirty (30) cases originated in FY 2008, fifteen (15) cases originated in FY 2009, five (5) cases 
originated in FY 201 O and zero (0) cases originated in FY 2011. The Postal Service has appealed 
eighteen ( 18) of the sixty-three (63) findings of discrimination. The number of findings of 
discrimination in a given FY cannot, therefore, be directly attributed to any actions taken or not 
taken by the Postal Service in that FY. However, the total number of findings in each of the last six 
(6) FYs can be looked al for trends and for any significance in the total number of findings. 

As shown in the following charts, the total number of findings of discrimination in the Postal Service 
is small in relation to the number of formal complaints filed and to the number of Postal Service 
employees. From FY 2006 to FY 2011, the number of EEO findings of discrimination has averaged 
approximately 1.3 percent of thE! total number of formal complaints filed. The number of findings of 
discrimination in relationship to the total number of employees has remained relatively stable, 
averaging 0.01 per 100 employees from FY 2006 through FY 2011. For FY 2011, the sixty-three 
(63) findings of discrimination mpresent one (1) finding of discrimination for every 10, 198 
employees. As indicated earlier, it is also possible that the number of findings of discrimination for 
FY 2011 will actually be lower subsequent to the appeal process on eighteen (18) of those cases. 

Actions the Postal Service has taken in the past two (2) years are not heavily reflected in the 
number of findings of discrimination in FY 2011 because 92.1 percent of the findings were for EEO 
cases occurring in FY :2002 through FY 2009. There were five (5) findings of discrimination for EEO 
cases that originated in FY 2010, and there were no findings of discrimination for EEO cases 
originating in FY 2011. Accordingly, the Postal Service will continue to monitor the number of 
findings of discrimination in the future to determine if progress is being made. 

The Postal Service will continue to look for proactive ways to identify issues and address them with 
our managers and othElr employees and otherwise improve the workplace environment to prevent 
future instances of real or perceived discrimination. 
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Following are charts dE!picting trends for federal court cases. Detailed statistics regarding these 
cases can be found in .Appendix A. 
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The total number of federal court cases declined from FY 2006 to FY 2011, with the exception af FY 
2010 when there was an increase. Since FY 2006, a finding of No Discrimination was made in an 
average of 78.84 percent of closed federal court cases, an average of 20.46 percent of cases were 
settled, and 0.71 percent of cases on average had a finding of discrimination. 

3 Cases can be filed alleging multiple bases. The sum of the bases may not equal total cases filed. FY 2011 
Annual Report is based on aggregate numbers. 
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B. Actions Taken and Planned to Improve Agency Programs in Regard to 
Eliminating Discrimination and Retaliation 

No FEAR Act Compliance 

In December of 2010, the Postal Service reissued its EEO Policy Statement, reaffirming its 
commitment to equality of opportunity in every aspect of employment. The policy statement is 
posted in all postal facilities, EEO offices, and on usps.com. Training was held for supervisors and 
managers on the importance of equal employment opportunity, open communication, and the 
benefits of resolving complaints at the lowest possible level. 

Reasonable Accommodation 

The Postal Service has consistently made efforts to guide and train supervisors, managers, HR 
professionals, and key reasonable accommodation decision makers. 

Training. The Postal Reasonable Accommodation Assistance Center (PRAAC) staff continued to 
interact on a regular basis with District Reasonable Accommodation Committees (DRACs). They 
conducted informational webinars and provided case law and other directives to educate and assist 
districts in the resolution of reasonable accommodation issues. 

In FY 2011, 59,427 non-bargaining employees completed the web-based, self-paced Uniformed 
Services Employment and Reemployment Rights Act (USERRA) training course for managers 
and supervisors. This training provides information and guidance necessary to identify and handle 
common employment issues affecting Postal Service employees who are active military service, 
including how to assist a veteran who returns from active duty with a disability. 

In our continuing effort to improve communication and understanding between postal supervisors 
and employees who are deaf or hard of hearing, a web-based training program "Supervising Deaf 
and Hard of Hearing Employees" remained available to EAS managers, supervisors and 
postmasters. In FY 2011, 267 non-bargaining employees completed this training. 

Guidance. Selection, Evaluation, and Recognition (SER) psychologists provided assistance to field 
offices by analyzing requests for reasonable accommodation for entrance and self-service 
assessments. One hundred and fifty ( 150) requests for accommodation were received in FY 2011. 

During FY 2011, the PRAAC continued to provide greater education, accommodation solutions, and 
oversight to the reasonable accommodation efforts within the Postal Service. This group of diversity 
specialists supports all of the field offices in the implementation of the reasonable accommodation 
policies. The PRAAC updated the Postal Human Resources home page with a link to the PRAAC 
informational page, a "one-stop" virtual resource center for information on reasonable 
accommodation, assistive technology, as well as resources, policies, and guidance. 

Technology. The Postal Service oversaw the deployment of 77 Video Remote lnterpreterNideo 
Relay Service devices to assist in day-to-day communications for our deaf and hard of hearing 
employees and identified 275 potential sites for future installation. 
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Employment of Individuals with Disabilities 

The Postal Service remains one of the largest employers of disabled veterans in the nation who 
actively recruit men and women in uniform. In FY 2011, the Postal Service employed 119,286 
veterans. Of this group, 45,456 received injuries while in uniform and, of that number, 12,804 were 
rated by the Department of Veterans' Affairs (VA) at 30 percent or more disabled. 

Individuals with severe disabilities receive noncompetitive employment consideration through 
referrals from state departments of vocational rehabilitation or the VA. In FY 2011, the Postal 
Service's career wor1<fcirce included 31,099 employees with reported disabilities. 

Harassment Prevention and Training 

The Postal Service is c:ommitted to providing its employees a safe, productive, and inclusive 
wor1<place. Its national policy states that the Postal Service will not tolerate harassment of any type 
and will hold all managers responsible for preventing it. Awareness is the key to ensuring a 
wor1<place free of unlawful and inappropriate conduct. 

In FY 2011, the Postal Service: 
• Trained an additional 27,056 employees through its web-based training course "Rapid 

Response to Harassment Complaints," Course No. 10018266. This course emphasizes the 
importance of responding rapidly and appropriately to workplace harassment. This course is 
required for all postal leadership including postmasters, supervisors, managers, and executives 
and is part of the ongoing training offered by the Postal Service to its employees. It is available 
through the Learning Management System (LMS) and emphasizes the Postal Service's edict 
that under no circumstances will workplace harassment in any form be tolerated. 

• Policy on Wor1<place Harassment was reissued December 22, 2010. 

The Postal Service is committed to providing a safe, productive, and inclusive workplace. It will not 
tolerate harassment of any type and holds managers responsible for preventing harassment. 

Affirmative Emplovment 

Affirmative Employment Programs are centered on compliance with EEO laws and EEOC 
regulations and directives, including the MD-715. MD-715 requires federal agencies to identify and 
eliminate workplace pc1licies and practices that create barriers to equal employment opportunity. It 
establishes reporting n~quirements designed to guide agencies to better address evolving trends in 
recruitment, hiring, career development, promotions, separations, and awards and recognition. 

Each year a State of the Agency briefing is conducted with the Postmaster General. This briefing 
includes discussions mlating to workforce demographics, the EEO program, and a discussion of the 
areas of opportunity to improve the Postal Service's EEO and Diversity program. State of the 
Agency briefings are also held with each area vice president. 

A key component of any recruitment program is building awareness of employment offerings. The 
Postal Service routinely participates in conferences and community events that showcase its 
diverse workforce. Below is a list of recruitment activities: 

• Participated in career fairs with the National Black MBA Association (NBMBA), National 
Council of La Raza (NCLR), National Urban League (NUL), National Society of Hispanic 
Professionals {NSHP), Science, Technology, Engineering & Mathematics (STEM) Diversity 
Career Fair & Expo, Gallaudet University, Morgan State University, Michigan State 
University, Florida International University, Morehouse College, and Hampton University. 

17 



• Postal Service also posted job announcements on web sites that allow the widest visibility 
to minority professionals. We utilized the job position and resume searching tools on the 
NBMBA and National Society of Hispanic MBA's (NSHMBA) web sites, as well as the 
minority section of the Monster database to search and post positions for the widest 
possible dissemination. 

• Strategic recruitment outreach was provided for the newly created non-career bargaining 
unit Postal Support Employee (PSE) positions. Recruitment plans were developed to 
increase the pool of diverse qualified applicants. 

University relations extend beyond simply attending their career fairs. We provide assistance with 
resume writing, interviewing techniques, and dressing for success workshops at universities. We 
focused on the development of partnerships with school programs aligned with our specific hiring 
needs. 

Affirmative Programs 

Diversity is the key to the Postal Service's success. It impacts every aspect of the organization 
including its employees, its customers, and its performance. Postal Service diversity reflects the 
diversity of the nation. It comprises not only race, color, national origin, gender, sexual orientation, 
age, mental or physical impairment, and religion, but other attributes including social background, 
education, life experience, and perspective. 

The Postal Service is one of the leading employers of minorities and women. Minorities comprised 
40 percent of the Postal Service workforce and women comprised 40. 79 percent. Moreover, 21 
percent of employees were African-American, 8.96 percent were Hispanic, 8.57 percent were 
Asian-American, 0.22 percent were Hawaiian/Pacific Islander, 0.67 percent were American 
Indian/Alaska Natives and 0.52 percent identified as two or more races. Women represented 41. 78 
percent and minorities 35.67 percent of EAS-level employees, which included mid-level managers 
and supervisors. The Postal Service's 607 executives were comprised of 176 women and 158 
minorities. 

For the fifth year in a row, the Postal Service was named by Hispanic Business Magazine as one of 
the best companies for Hispanics. The Postal Service is the only federal agency included in the 
magazine's DIVERSITY ELITE 60 list, an annual directory of the best companies for Hispanics. 
The rating was determined by more than thirty (30) variables that measure commitment to Hispanic 
hiring, promotion, marketing, philanthropy, and supplier diversity. 

For the eleventh consecutive year, the Postal Service was selected one of "America's Top 
Organizations for Multicultural Business Opportunities for 2011" by Diversity Business.com. 

For seven consecutive years, the Postal Service has been named the "Most Trusted Government 
Agency" by the premier privacy trust study in America. Results of the Ponemon lnstitute's 2010 
Privacy Trust Study of the United States Government show more than 87 percent of the 9,000 
Americans surveyed ranked the Postal Service first among 75 federal agencies. The Postal Service 
has held the top spot since the first privacy trust survey was completed in 2004 and since then has 
consistently improved its privacy trust score from 78 percent to the current 87 percent 

Profiles in Diversity Journal, a bimonthly publication featuring diversity and inclusion in business, 
government, nonprofit, higher education and military settings, focuses on senior leadership, best 
practices, workforce diversity strategies and recognition of employee contributions. The Postal 
Service recently received the "2011 Diversity Leader Award" from Profiles in Diversity Journal for 
successfully communicating and sharing information about its diversity and inclusion practices with 
diversity professionals nationwide. 
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The achievements of the Postal Service included the increased recruitment of minorities 
participating in Corporate Succession Planning, initiatives to eliminate harassment in the workplace, 
and the launch in FY 2010 of the "I AM" campaign to increase employee awareness of the value 
diversity brings to the workplaCE>. 

» National Hispanic Program - The Postal Service continued ongoing dialog with the Hispanic 
community through participation in the Federal Hispanic Employment Program Managers' 
Second Annual Summit. At the Summit, Postal Service representatives highlighted best 
practices used by the Postal Service's highly successful Hispanic Program. 

In support of the organization's key imperatives of engaging employees and generating 
revenue, the Hispanic Program updated the Baseline Activities Guidelines. These 
guidelines provide key information on interaction with the diverse communities served on a 
daily basis. The Postal Service annually partners with several Hispanic organizations such 
as League of United Latin American Citizens (LULAC) Federal Training Institute (FTI), 
NCLR, National Hispana Leadership Institute (NHLI), NSHMBA, Calle Ocho event (one of 
the top 10 Hispanic events in the nation), and the Federal Hispanic Career Advancement 
Summit committee to provide business solutions and recruitment information within the 
Hispanic Community. This has allowed the Postal Service to relay important employment 
information and also to communicate one on one about the services we can provide to the 
communities we serve. 

» Special Emphasis Program - Through Special Emphasis programs, the Postal Service 
sponsors confmences cm equal employment opportunity, including conventions hosted by 
the National Association for the Advancement of Colored People (NAACP), the Urban 
League, Society of American Indian Government Employees, the Organization of Chinese 
Americans (OCA), the African-American Postal League United for Success (A-PLUS), 
NE"TWORK, the Hispanic Organization of Postal Employees, National Council of La Raza, 
LULAC, U.S. Hispanic Chamber of Commerce, Federal Hispanic Career Advancement 
Summit, and the Asian Pacific American Federal Career Advancement Summit. The Postal 
Service also participates in national and local community special events commemorating 
month-long celebrations for Black History, Women's History, Deaf Awareness, Asian-Pacific 
Heritage, Hisp;3nic Heritage, and American Indian Heritage. These events promote 
diversity awamness. 

Meeting the Needs of Diverse Customers 

Employee understanding and appreciation of customer needs strengthens their ability to market the 
Postal Service to the nation's diverse communities. Leveraging diversity is a critical component in 
making the Postal Service the best value in the market and a service-provider of choice. To help 
communicate with non-English speaking customers, the Postal Service developed aids in nine (9) 
languages (Spanish, French, Chinese, Korean, Vietnamese, Russian, Portuguese, Hindi, and 
Arabic). These aids h1ilp Postal Service employees' better match the Postal Service to the needs of 
a multicultural customm base. The Postal Service also has an online multicultural outreach toolkit 
available in the same nine (9) languages. Postal Service outreach efforts support strategies to stay 
connected with all customers and to better assess their needs. 

The Postal Service's Communi1:ations Department regularly has media releases in Spanish and 
they also have provided outrea1:h articles in Spanish to our Postmasters and Diversity Network. 
These outreach articles were designed to promote our products and services and provide mailing 
information within the Hispanic communities. 
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Labor Relations 

The Postal Service's collective bargaining agreements with its unions establish formal processes to 
resolve grievances for the organization's 520,650 bargaining unit employees (includes PS Es and 
TEs). Through the years, we have partnered with the unions to implement programs that would 
facilitate resolution al the earliest stages of the grievance process. 

Based on the belief that sustained success in reducing workplace disputes is dependent on 
continued support and training by the national level, the Postal Service and the National Association 
of Letter Carriers (NALC) jointly developed and periodically deliver training and oversight to both 
management and union representatives who are responsible for addressing and resolving disputes 
at the local level. The Dispute Resolution Process (DRP) training has been instrumental in reducing 
workplace disputes and improving the relationships of the local parties. The Postal Service and the 
NALC also jointly developed an intervention process that has been used successfully to help local 
parties form a more cooperative and productive labor management relationship. 

In a similar manner, the Postal Service and the American Postal Workers Union (APWU) use the 
jointly developed Joint Contract Interpretation Manual (JCIM) as a valuable tool toward resolving 
grievances nationwide. In addition, the parties periodically add topics for discussion through the 
national Administrative Dispute Resolution Procedures (ADRP). The objective of the ADRP is to 
help resolve complex disputes without the need for filing grievances, or if locally filed, to have those 
grievances forwarded to the ADRP. In addition, the parties have implemented a memorandum of 
understanding to encourage communication and discussion of grievances at the step three phase 
by telephonic, electronic, and direct appeal reviews to reduce the cost of travel for such discussions. 

The Postal Service and the National Rural Letter Carriers' Association (NRLCA) have historically 
published a joint analysis of changes after each new collective bargaining agreement to ensure the 
parties at the local level properly understand the intent of changes and to reduce further disputes. 
The parties recently agreed that consolidating the analysis of changes, as well as 
incorporating significant precedent setting grievance settlements and arbitration awards into a joint 
contract interpretation manual would serve as a valuable tool toward resolving grievances in 
all offices, at the lowest possible level. 

This past year, the Postal Service and the National Postal Mail Handlers Union jointly agreed to pilot 
a modified arbitration procedure (MAP) during FY 2011, resulting in a 44% reduction in arbitration 
appeals and a 37% reduction in Step 3 appeals. Due to the success of the process, the MAP is 
being extended to several other districts. The MAP and enhanced use of the recently updated 
Contract Interpretation Manual (CIM) reduce repetitive disputes and create a better working 
relationship between the parties. 

The Postal Service conducts a program of consultation on an ongoing basis with the three (3) 
management associations representing Postmasters, managers, supervisors, and other non
bargaining employees, providing opportunities for these organizations to participate directly in the 
planning, development, and implementation of programs and policies impacting approximately 
58,000 managerial employees. While the Postal Service faced its greatest operating and financial 
challenges during the broad and serious economic problems affecting the United States this past 
fiscal year, the Postal Service reduced its workforce without widespread involuntary separation of 
non-bargaining employees through Reduction-in-Force (RIF) procedures. Since the Postal Service 
began its "RIF Avoidance" process, approximately 96 percent of impacted employees have been 
placed successfully. Many of the remaining 4 percent chose regular optional retirement, and few of 
these employees were separated. During RIF Avoidance Initiatives in FY 2009, more than 98 
percent of the approximately 4,800 impacted employees were placed successfully, with most of the 
remainder taking regular optional retirement or discontinued service annuities. 
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The Postal Employees Relief Fund (PERF) is a humanitarian effort administered jointly by the 
Postal Service and the unions and management associations. PERF is supported financially by 
employees ttirough payroll deductions from the Combined Federal Campaign and through public 
contributions. PERF provides money to employees throughout the country who experience damage 
from house fires as well as property loss resulting from floods, hurricanes, or tornadoes. Since ii 
began in 1990, PERF has provided more than 3,000 grants totaling over $16 million to active and 
retired employees impacted by natural disasters and house fires. 

Workplace Environment Improvement (WEIJ Program 

The WEI Program is the review and analysis of violence prevention issues and crisis management 
activities, the identification and propagation of workplace environment indicators, and measures and 
initiatives for workplace~ environment improvement. 

Key components of WEI include: 
• Assessment and communication of employee feedback and other workplace environment 

information. 
• Support and guidance to the field regarding a broad array of workplace improvement 

initiatives and practices. 
• Develops strategies to improve workplace environment at the Headquarters and field level 

through the use of standardized processes. 
• Analyzes trends in the workplace and organization related to employee engagement, 

operational eff1~ctiveness and work culture. 
• WEI also oversees the Workplace Violence Prevention Program. This portion of WEI 

includes the oversight and development of a Workplace Violence Awareness Course for 
supervisors and managers, and all newly hired management employees. 

The Workplace Violenc:e Prevention Program also includes a Threat Assessment Team (TAT) in 
each District. The goals of the TA Ts are to: (1) identify individuals who have shown signs of 
violence towards otheris in the workplace or themselves and/or have committed acts of physical 
violence; (2) assess th1~ risk posed by the overall circumstances of the threats; (3) manage the case 
to reduce risk to employees, customers, and the organization; (4) contribute toward a safe 
workplace for every employee; and (5) help reduce incidences of inappropriate behavior and 
resolve conflicts. 

WEI oversees the policy of these teams and sponsors a National Committee on Workplace Violence 
Prevention. The purpose of the committee is to provide recommendations on the maintenance, 
development, and enhancement of the policies and procedures that guide the Workplace Violence 
Prevention Program. This cross functional committee promotes ongoing dialogue, input from the 
field, and provides input through the chairperson for the Manager, EAP/WEI. 

Employee Assistance Program CEAP/ 

The EAP is a comprehensive service designed to empower employees in their efforts to resolve 
personal problems that may impact adversely on work performance. The EAP performs a broad 
range of functions to ai;sist employees and their families in addressing and resolving the full range 
of personal problems to optimize health and productivity. 

The EAP assists the Postal Service in understanding the interface between workplace based 
behavioral health and operational efficiency, and the role of the EAP in helping the USPS develop 
and apply behavioral health solutions to functional/operational problems. The EAP provides both 
counseling and consultation services through face-to-face short-term problem solving counseling 
and through telephonic interventions. Consultative services include both management and union 
options. 
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Therefore, the USPS EAP will be an integral part in promoting a culture of change. The EAP 
focuses on being creative, innovative, and state-of-art in delivering service on both an individual and 
managerial level. The EAP provides an individualized approach to the Postal Service as an 
organization and in creating tailored solutions that have practical applications in the workplace. This 
state of excellence is focused on, in part, to these ends: 

• Improving employee engagement. 
• Improving employee and dependents' skills for successfully responding to life's challenges. 
• Offering employees short-term problem resolution services or referring employees and 

dependents to mental health treatment services, when indicated. 
• Developing employee and manager competencies in managing workplace stress and 

improving work team performance 

VIII. Budget Adjustments Required to Reimburse the Judgment Fund -
(5 C.F .R. § 724.302 (a)(S)) 

The Postal Service does not use the judgment fund. Therefore, no adjustments to the Postal 
Service budget are required for this purpose. 

IX. Written Plan to Train Employees Regarding their Rights and Remedies 
- (5 C.F .R. § 724.302 (a)(9)) 

Training of employees regarding their rights and remedies was conducted in FY 2010 via the"/ AM" 
campaign. In FY 2012, the Postal Service will meet the two-year training requirement on rights and 
remedies to all employees via stand-up talks; paycheck stutters; EEO reference cards; and screen 
savers. The Postal Service will provide the employees with information on how to address claims of 
discrimination as well as advise them of their rights and responsibilities under the EEO process. 

Leaming Assets 

The William F. Bolger Center for Leadership Development in Potomac, MD, is the Postal Service's 
national executive management and leadership training center for the Postal Service. Its mission is 
to continue to provide a premier learning environment for managers to develop, plan, and grow 
personally and professionally. In FY 2011, over 90,369 people used the center which included 
14,234 Postal Service employees who attended courses and meetings. 

The National Center for Employee Development (NCED), located in Norman, Oklahoma, is the 
Postal Service's national training center. NCEDs primary mission is to deliver training to Postal 
employees engaged in the maintenance and operation of USPS systems, networks, equipment, and 
vehicles. NCED maintains a variety of courses encompassing such functional areas as Facility and 
Building Maintenance, Equipment Maintenance, Fundamental Maintenance Skills, Business Mail 
activities, Environmental Health and Safety, Leadership and Management, and Automotive Repair. 
NCED also offers its training programs to non-Postal agencies and organizations, and to the 
general public. Training is delivered on NCEDs 72-acre campus in more than 80 classrooms and 
35 labs, and through its national distance learning network that includes field (on-site) training, 
eLearning, CD/DVD, web-based training, and teleconferencing through its virtual learning room. In 
FY 2011, NCED trained approximately 11,000 Postal students through instructor led training on the 
NCED campus, and more than 60,000 Postal students through distance learning. 
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Appendix A - Statistics on Cases in Federal Court 



Provision of Law 
Aae Discrimination in Emplovment Act 
Rehabilitation Act 
Title VII of the Civil Rights Act - color 
Title VII of the Civil Riahts Act - national oriain 
Title VII of the Civil Riahts Act - race 
Title VII of the Civil Rights Act - religion 
Title VII of the Civil Riahts Act - reprisal 
Title VII of the Civil Riahts Act - sex 
Title VII of the Civil Rights Act - sex harassment 
Title VII of the Civil Riahts Act - other 
Decision Review 
Multiple allegations 

Total Bases 
Total Cases 

Provision of Law 
Aae Discrimination in Emoloyment Act 
Rehabilitation Act 
Title VII of the Civil Riahts Act - color 
Title VII of the Civil Riahts Act - national origin 
Title VII of the Civil Rights Act - race 
Title VII of the Civil Riahts Act - reliaion 
Title VII of the Civil Riahts Act - reprisal 
Title VII of the Civil Rights Act - sex 
Title VI I of the Civil Riahts Act - sex harassment 
Title VII of the Civil Riahts Act - other 
Decision Review 
Multiole alleaations 

Total Bases 
Total Cases 

Federal Court Cases 
FY 2011 

District Court Cases 

Total Pending 
Cases Resolved 

at Close of FY11 FY11 
87 68 
151 117 
36 23 
27 16 

141 106 
10 8 

169 111 
115 77 
12 7 
0 0 
5 1 
0 0 

753 534 
364 264 

Appellate Court Cases 

Total Pending 
Cases Resolved 

at Close of FY11 FY11 
11 15 
17 23 
2 3 
2 3 
17 23 
1 1 

29 29 
14 18 
3 2 
0 0 
0 0 
0 0 

96 117 
42 55 

No Finding of 
Discrimination 

52 
102 
21 
13 
82 
7 

84 
60 
5 
0 
0 
0 

426 
210 

No Finding of 
Discrimination 

15 
23 
3 
3 
23 
1 

29 
18 
2 
0 
0 
0 

117 
55 

Note: Cases can be filed alleging multiple bases. The sum of the bases may not equal total cases filed. 
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Appendix A 

Finding of 
Settled Discrimination 

15 0 
15 0 
2 0 
3 0 

21 2 
1 0 

25 1 
17 0 
2 0 
0 0 
1 0 
0 0 

102 3 
51 3 

Finding of 
Settled Discrimination 

0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 



Appendix B - No FEAR Act Statistics 



Equal Employment Opportunity Data Posted Pursuant to the No FEAR Act 

U. S. Po staJ Service 

Equal Employment Opportunity Data Posted Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination 
and Retaliation Act of2002 (No FEAR Act), Public Law 107-174 

Last Updated: September30, 2011 

NIA means Data Not Available 

Comnarative Data r~ CFR 1614.7051 FY2011 
Complaint Activity (29 CFR 1614.704(a), (b), and (c)) l'revious Fiscal Year Data Thru 

FY2006 FY2007 FYml FY2009 FY LU10 09/30l2011 
Number of Complairts Filed 6183 6096 6133 5659 5400 5117 

Number of Complainarts 5592 5727 5684 5321 5030 4714 

Repeat Filers 437 323 380 289 303 309 

Complains by Basis 29CFR1614.704(d) 
Comnarative Data 129 CFR 1614.7051 FY2011 Previous Fiscal Year Data 

Note; Complairts can be filed alleging mutiple balie6. The 
Thru 

FY2006 FY2007 FYml FY2009 FY2010 09/30l2011 sum of the basas mav not eaualtotalc=lairts filed. 
Race 2353 2243 2245 1998 1911 1802 
Color 811 836 846 757 775 706 
Religion 259 264 261 250 198 191 
Reprisal 2651 2684 2944 2743 2718 2528 
Sex 2692 2577 2621 2313 2198 1787 
National Origin 738 608 542 516 423 407 
Equal Payf.d 3 3 0 1 1 0 
Age 1721 1851 1878 1819 1725 1593 
Disabilly 2541 2644 2568 2533 2290 1894 
Non-EEO 166 133 93 124 102 76 
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Equal Employment Opportunity Data Posted Pursuant to the No FEAR Act Page 2 of7 

I 
Complains by Issue 29 CFR 1614. 704(e) t;omParanve ua1a ,,,, i.,r h'. 1o14. II ''" 

Previous Fiscal Year Data FY 2011 

Note: Complaints can be filed alleging mutip/e issue5. The 
Thru 

FY2006 FY2007 FY 2008 FY2009 FY 2010 09f.llJ2011 sum of the is.sue5 may not equal total compla1rts med. 

Appo\n\mentl\-\\1e 110 SS 109 81 82 /':> 
Assianment of Duties b4b 506 449 _.,,.,L 440 ~ 

Awards 21 18 26 15 17 11 
Conversion to Full Time 25 14 16 25 6 12 
u1sCJplmarv AC11on 

uemot1on 12 1ti lb :./4 :.:!1 /I I 

Reorimand 582 550 650 629 609 601 
Susoension 645 592 632 583 580 543 
Removal 471 461 589 593 530 508 
Other 269 216 189 376 /M1 306 

Uutv Hours 434 .:lb::! 4':ltl 44b 4Lf .:lbO 

EvaluatiolllA!lDraisal fL ti.:! bf 71 104 64 
Examination/Test 27 20 17 12 24 16 
Harassmeri 

Non-Sexual 1546 1723 1517 1603 1549 1486 
Sexual 153 176 190 1b9 131 1~ 

Medical Examination 58 55 68 58 37 41 
1-'av !lncludina Overtime) ':>::lb ,.,,,1 ,.,,.,,, 564 486 ,.,_...., 
1-'romotionlNon-Selection 270 Lf1 313 193 249 1Lb 
Reassianment 

Denied 243 213 171 181 141 114 
Directed 79 97 93 200 1.:i::i 129 

Reasonable Accommodation 475 535 533 754 742 6bU 
Reinstatement 4U :.14 2ti 15 18 13 
Het1rement /.1 HJ ,, 

"" 4b 31 
Termination 526 452 402 L::i3 192 1r1.1 

Terms/Conditions ofEmlllovment 1446 1314 1789 1394 1443 1379 
Time and Mendance 665 682 646 697 714 629 
Tramina 124 113 88 94 111/ 89 
Other 264 277 264 213 234 257 



Equal Employment Opportunity Data Posted Pursuant to the No FEAR Act Page 3 of 7 

t'rocessinq 11118 rB L:r-H 1b·14_,u.oi.1111 Comnaratve uala ,,,, ~rrc 1614.ll'>l FY 2011 
The average /englh of tine t has tikn an agercy to Previous Fiscal Year Data Thru 
conwlele, resoa:tive/y, imesigriion and final 90tion for: r11uuu r• IUU• H LlUll HL~ .. '"'" 09/.llli2011 
Complaints pending (for al¥ length of time) during the fiscal 
vear 1614.704'"11 

A¥erage number of days in investigation stage 106.26 105.42 104.33 117.48 122.86 113.47 

A¥erage number of days in final action stage 68.28 78.68 79.09 78.80 73.74 99.85 
r.;omplamts penamg (tor •1¥ length ot trne) during the t1scal . 

yearwhell! a hearing was ll!quested (1614.704(Q(3) 
A.,.erage number of days in in.,.estigation stage 104.87 99.24 104.62 117.44 123.()() 114.34 

· A¥erage number of days in final action stage 14.43 26.27 15.95 15.61 24.00 14.55 
Complaints pending (for al¥ length of tine) during the fiscal 
vearwhera a heariM MIS not requested (1614.704rftl?1 

Average number of days in investigation stage 107.00 106.79 104.10 117.55 122.72 112.00 

: Average number of days in final action s1age 123.99 125.30 132.50 140.92 136.32 170.43 

• 
Comnara-.ve uala ,,,, ~rrc 1614.1"'>1 FY 2011 

Complaints Dlsmlssad byAgency(29 CFR 1614.704(g)) Previous Fiscal Year Data Thru 
FY,..~ FY2007 ., FY2009 FY2010 119/311/2011 

. I otal complaints <lsmissed Dy agency under 
2305 1185 2224 2403 2376 2538 , 1614.107(a) (prior to a request for a hearing) 

AveraQe davs pendinq prior to dismC.Sal 35_99 24.68 2".74 "'·"" "".44 j/_,,,,, 

U1~~1nts nnna,_,, DY - nts l"" ~ r " ' -- -· 

1614.704thl) 
I otal complaints ..;ihdrawn by complainants 492 488 468 364 311 303 

0 

Total Final Actions Involving a Finding of Discrimination Comll:illra- IDIDI :.1"1 i.;Fh 1014.7051 FY 2011 
(29 CFR 1614.704(1)) l'leVIOUS tilcal Tea r•-ta Thru .. ,..., H LUU• rl LUUU .. ,~ tT LlllU 119/30/2011 

I % I % I % I % II % I % 
Total number of findings 82 65 79 72 75 64 

1 otal without a hearing 0 0 0 0 0 0 0 0 0 0 0 0 

I otal wrtn a nearing 82 100 65 100 79 100 72 100 75 100 64 1 ()() 

. -



Equal Employment Opportunity Data Posted Pursuant to the No FEAR Act Page4 of7 

I-
f401ndinfo: of uiscriminatimi Rendaled by llllSis (29 CFR Compara1ive Data (29CFR1614.705) FY 2011 1614. 04 m 

PlllVious Fiscal Year Data Thru 
Note: Canplainls can be filed alleging mutiple bases. The ~Y2006 ~y LUU] FY2008 nLw9 FY LU10 09r.J0f.!O 11 
sum of the bases may not equal total complairt.s and findings. ,, % ,, % I % # % ,, % # % 

Total number offmdings 82 65 79 72 75 64 
Hace 19 L.:I 1b L~ 11 13.9 13 18.1 21 LO 7 10.9 
Color 3 4 2 3 4 5.1 3 4.2 2 2.7 3 4.7 
Reliaion 4 5 4 b j 3.8 0 0 2 1.1 1 1.6 
Recnsal .:10 44 25 39 53 6t. l 34 47.2 45 bU LO 4j.tj 
Sex 15 18 15 23 10 12.7 11 15.3 25 33.3 16 25 
National Oriain A " ' 6 A " 1 1 9.1 ' 5.3 4 6.3 ~ w ~ ~ w.O ' ~ 

Eaual 1-'av Act D D 0 0 D D u u 0 u D D 
""'e ( 9 4 b 4 5.1 5 6.9 b tj 3 4.7 
Disabil~y 30 37 29 45 49 62 32 44.4 19 25.3 26 40.6 
Non t:EO D D D 0 0 0 u u u 0 0 0 

Findings after a hearitrg .. ... · 

Race 1~ 1uu 16 100 11 1UJ 1j 100 21 100 7 1l.IJ 
Color 3 1 2 11 n I 4 1 3 100 2 1IO I 3 1111 

Heliaion 4 1 4 100 3 1 u u }. 1uu 1 100 
Reprisal .:10 1 25 1w 53 1 34 100 45 100 28 100 
t:iex 15 1tu lb 1w 1u 1 LR.J 11 100 .c.J 1uu lb 1l.l.J 
National Oriain 4 1111 4 100 4 100 1 11 U I 4 11 U I 4 1111 

Eaual Pav Act 0 0 0 0 0 0 0 0 0 0 u 0 
AflS ( 1l.IJ 4 100 4 100 5 11111 6 100 3 1w 
Disabiliv 30 1111 ,,... 11111 49 1111 32 100 19 11111 /h 1111 

Non t:EU u 0 0 0 0 u 0 u 0 0 0 0 
Finllngs WIUIUUf a hearing 

Race 0 D D D D D u 0 u u D D 
L:olor u 0 0 0 0 0 0 0 u u 0 0 
Reliaion 0 u u 0 0 0 D 0 0 0 0 D 
Heprisal D D D 0 D D u u u u u u 
Sex 0 0 0 0 0 0 0 0 0 0 0 u 
National Oriain D 0 u D D D 0 0 0 0 0 0 
t-nual Pav Act 0 u u D D 0 D D D D D D 
Ace D 0 0 0 0 D u u 0 0 0 0 
u1sabillv 0 u u u u u 0 0 0 u u u 
Non '"'"" D D 0 D D 0 D D D D 0 D 

u 



Equal Employment Opportunity Data Posted Pursuant to the No FEAR Act Page 5 of7 

r.; 
Findngs of Discrimination Randarad by Issue (29 CFR Compa.,,ive Data (29 CFR 1614.705) FY2011 1614.704 (k) 

Note: Complaints can be filed alleging mutiple issUB<J. The Previous Fiscal Year Data Thru 

sum of tl>e issl/88 may not equal total complairts and FY2006 FY nuu FY2008 FY2009 FY2010 09/311ml11 

findings • % • % • % • % • % • % 
Total numi.tr off.,dings 82 65 79 72 75 64 
AppointmenVHire 1 1 1 2 0 0 1 1.4 1 1.3 0 0 
Ass1arrnent 01 Lii.iies 4 0 j 0 1 1.j 3 4.L j 4 u I 
Awards 0 0 0 0 0 0 0 0 0 u u I 
i:.;onversion to Full Time 0 0 0 u 0 0 u u l 0 0 I 
u1sa~1marv ~ion 

uemot1on 0 0 0 0 u u u u u u 0 0 
Reprimand 1 1 3 5 2 2.6 3 4.2 8 10.7 3 4.7 
Suspension 6 7 1 2 4 5.1 4 5.6 9 ,. 0 1.0 
Removal 1U 12 j " I 8.~ 4 o.b I 9.3 2 3.1 
Other 0 0 4 6 5 6.3 1 1.4 2 2.7 3 4.7 

Dutv Hours 5 6 4 6 5 6.j " "·" j 4 L j.1 
~aluat1on/.u.nnraisal 2 2 u 0 1 1.3 0 0 1 1.3 1 1.6 
t:xam1nat1on11 est u u u u u u u u u u 0 0 
Harass me rt 

Non-o;exual 1" '·' b " 1L lo.L // jQ.b 1b LU " 14.1 
Sexual 2 2 3 5 2 2.6 1 1.4 1 1.3 1 1.6 

Medical E:xarninat1on 1 1 1 2 2 2.b 1 1.4 1 1. 
Pav 1nc1ucuna c :tvert1me L L j 5 b l.b 5 b.~ I 1U. 
t-'romot1orr1"110n-:se1ect1on 5 6 " " " 11.4 j 4.L 1 I 1u. 
Reassii:inment 

Denied 4 5 3 5 0 0 1 1.4 u 0 0 0 
Directed 2 2 2 3 1 1.3 2 2.8 4 5.3 2 3.1 

Heasonable Acc.ommodation '·' 1 1" b 1 21 29.2 11 14.1 1 AO. 

l'(einstatemert u u l ·1. u u u u 
Retirement 0 0 0 0 0 0 ( 

I erm1nat1on 2 2 9 14 2 2.6 1 1.4 0 0 2 3.1 
T ermS1Cond1t1ons or cmDlovment " 6 2 j 14 II .7 11 15.3 '" 

, 10 15.6 
I ime and Attendance 4 " 1 2 3 3.o 6 8.3 5 6.1 2 j.1 
1 raininQ 0 0 0 0 0 0 1 1.4 3 4 0 0 
Other 6 7 5 8 4 5.1 3 4.2 7 9.3 1L '".6 
Findngs aflet a hearing 
APpo1ntmentlH1re 1 100 1 100 0 0 1 100 1 100 0 0 
Ass1annent or uu:1es 4 1,. j 1 ... 1 1,,. j 1 .. ' j 1,. u u 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 

a 
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i..;onversion to r ull 11me u UI u UI u u u UI u 01 u u 
Discio11narv .<>.n"lon 

L emotion u u u u u u u u u u u u 
ecrimand 1 1"' 3 1" 2 l"' 3 1"' 7 100 3 ''"' 

~ uspension 6 1~ 1 1u 4 1w 4 1w 9 100 5 100 
Removal 1u 1"' 3 1 I l '" 4 1 I 1w , 1u 
uther u 4 1 0 u 1 1 2 100 1 

Dutv Hours 1" 4 5 l" 5 1 3 l" 1 
l'.'.WIUatlO raJSa1 ·~ u 1 ill u 1 "' " Exa-ninatioru •est u 0 0 0 u 0 0 0 - -
Harassmert 

on.Sexual 1" 1 6 1~ 1, 1 22 100 It IW " 1 
exua1 2 1 j 1 2 1 1 1 1 1" 1 " 

Med1ca xcnimation 1 1 1 1 2 1 1 0 0 I .,, 
t-'av inc u mq uvert1me 2 j 1 6 100 5 1 0 1·" 7 1 
PromotioB'Non-Selection 5 100 5 1 9 100 3 1 9 100 7 100 
Heass1 nment 

enied 4 1w j 100 0 u 1 1w 0 0 u I 
1rected 2 1 " 2 1" 1 1 2 1 •" 4 100 2 1 

Heason able aN'ommodation 23 1~ « 1u 1o 1 " 21 1w 11 1w lj 1 .. 
Heinstaemert 0 u 0 u 1 1 " 0 u u 0 0 I 
Retirement 0 0 0 0 u 0 0 0 0 u u 0 

ermmat1on 2 1 9 2 1 1 1 3 100 2 100 
erm:srl..onditions O• r: mDIOwrnent 0 1 14 11 1 1 100 I ". 
1me and JiVTendance 4 3 1 6 1 1 1'" 
ram mo u u 1 1 1 l 

other 6 100 5 100 4 1 •" 3 100 1 10 100 
•m a........,, 

. . .. . .. .. - . .. .. 

l"\.C1po1ntmen11n1re u u 0 u u u 
AssuiMlent or u1J1es u u u u u u 
Awards 0 0 u u u 0 
L;on..ers1on to Full T1me u u u u u u 0 
U1SC11J1marv ~ion 0 u u u u u u u u u 0 I 

Demotion u 0 LJ u u 0 0 0 LJ u u L 

Reprimand 0 0 0 u 0 0 0 0 0 l 
:suspension u u u u u u u u 
..iemovat 0 0 I 0 0 0 0 0 
utner u u 0 u u u u u 

Dutv Hours I u u u u u u 0 
Eva luat1on1 a.nnraisal 0 LJ u 0 L u u u 
Exf.fl'linatiorv1 est 0 0 0 u u 0 0 0 0 u 0 0 
Harassmert u LI u u u Ll LI LI LI u u LI 

u 
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Non-sexual u 0 0 0 u u u 0 u L l L 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 
1-'av lncludino Overtime 0 0 0 u u u u 
Promotior>'Non-selection 0 u u 0 0 0 0 
Heassiarrnent u 0 u u u u u 

Denied 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 u 0 0 0 0 0 u u u 
Reinstatemeri 0 0 0 0 0 0 0 0 u 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 u 0 0 0 u 0 0 
Terms/Conditions ofEmD1ovment 0 0 0 0 0 0 0 0 0 u u 
lime and Attencarce u u u 0 0 0 0 u u 0 0 
Trainino 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 D 0 D 0 0 0 0 

Pendn('ig Com~laints Fled in Pre.;ous Fiscal Years by 
Comnaratve Da121 r~9 CFR 1614.7051 FY2011 

Previous r1scal Year uata Thru Status CF 1614.704(1)) 
FY2006 FY2007 FY2008 FY2009 FY2010 091311/2011 

Total complaints from previous riscal Yeara 5898 4535 4840 4428 4232 4578 

Total complainants from previous Fiscal Yeara NIA NIA NIA N/A NIA 4008 

Number of Complains Pandng 

Investigation 79 42 17 24 25 3 

ROI issued, pending Complainant's action 1 0 1 3 0 0 

f-learing 1209 1342 1762 1470 1633 1460 

Final Action 183 160 ~ 36 42 18 

Appeal wlh EEOC Office off ederal Operations NIA NIA 1236 1139 1319 888 

I+ 
Comnaratve Da121 •'" CFR 1614.r11~1 FY 2011 

Complaint lnwstlgatlons (29 CFR 1614.704(m)) Previous Fiscal Year Data Thru 
rT ""- rT """ rT ,,._ n"""' rl 1111u 091311/2011 

Pendng Complaints Where lnwstigaton Exceeds 
Reauired Tine Frames 33 15 12 24 32 0 

u 



Appendix C - Agency Disciplinary Policies for Conduct 
Inconsistent with Federal Antidiscrimination Laws 



December 2011 

--
ll05.15 Obedience to Orders 

Employees muat obey the ilstl'Ucliale of lhoir aupeMaon. H ., employee 
ha reDOO to question the propriety of a .._,,..,,.. order, lhe individual 
must .-erlheless cany out the order an:I may inmecialefy file a ~ in 
writing to the official in charge of the ilsmllalion or mey _. through 

official channels. 

ll05.16 Behavior mid ...__. Habits 

~es are expected to concl.ict 8-lves cbi'lg inl oul:llide of 
working hours in a rnar1IB' that re!lects fawnibly ~ the Postal Service. 
Allhough ~ is not the poicy of the Postal Seivice ID i 11& laa w~ the private 
ives of employees, it does "'<IUin> that poslal tooiplo,IW be honest, ieiable, 
truetworthy, courteous, and of good ~I aw:b!r and niputatim. The Federal 
Stmidards of Ethical Conduct ralerai IOed in !H1iJ. m.o cmtain ~tiona 
ao-ning the off-duty behavior of poslal employeae. El np1o,..,.. muat not 
engage in cminal, dishonest, nolDriously diegracaful, immoral. or other 
concb:t prejudicial to the Postal Service. Conviction fi:r a violation of any 
crinina1 etalule may be grounds fi:r ~inary action against ., employee, 
including removal of the employee. in adcition to any other penalty in1posed 

pursuant to -· Empl- are expected to maintain harmonious 
working relationshipa and not to do anything that would contribute to an 
w ipleasa it working envrnnmanl 

ll05.11 Reporting Requirements for SU Ofle11clara 

An employee who is ~ by the law of miy jurisdiction lo nogilller as a 
sex offto dto must report in writing that ha or she ill ~ to tlW 
l'llCJ'irement. as follows: 

a. Any employee who is not., Area or~ employee muat 
mab their report to the District ~of lbnan Aesot.wces; Area 
employees muat make !her report to !her Area Mm-of Himm1 
Resources; and Haadquarbn aniploy- muat ,.... !her report to the 
Hmdq.Jartens Man-. Caporale Persoioial. 

b. An employee who frat registers as a """ alfender m or llher 
May 24, 2007, muat make this report ID mmi8jj611dill within 10 
calendar days aft..- the employee fist regisleis •a sex oflander. 

c. An employee who registered • a sex otrendei al any time before 
May 24, 2007, muat make tlW report to mar_.....,i no 1-thmi 
J ..... 4,2007. 

d If, aft..- making his or her first report to -nent. 1he employee is 
required to register as a sex ofladar in a difl&&1tjriodi:tion, or lo 
register anywhere bee. - the employee t.s cornnilted an adcitional 
"""'-· the empl- must inform --within 10 calanda
days alter so regisl&iog. 

ll05.2 Prohibited ConclUct 

ll05.21 Incomplete Mall DlllfJC)llllon 

It is a criminal act for anyone who ha 1allen ch- of any mail to quit 
vobttarily or desert the mai bahn making proper dispoeition of the mail 
according to 18 U.S.C. 1700. -



--886.22 Erqijoyee Relations 
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1!115.22 Unofllclal Recon•11ollldallons 

~- mUBI ml rooommend or mQ11181 the omplayment of any Pfll1IOl'I 
affemg _..ices as a canailtant, ~ a-..ey, expediter, or the like, far 
the purpaae of asailq in any MjjOliatiol1, -c1ian, or other buU1ees 
with the Postal Service unless requDd ID do so as part of !heir official duties. 

1!115.23 DllCI lmhldon 
Employees acting in an aflicial capm:ity must not directly or indirectly 
adharize, permit, or pa licipate in any action, event, or coune of conduct 
that iUijec1!i any Pfll1IOl'l ID discrWni>alian, or ,.,.... in any Pfll1IOl'I be9ig 
diacriminaled ag"""8t an the......, of race, color, religion, sex, national origin, 
- (40+-), physical or montal diaabiity, marital or parental slalu8, sexual 
ariont.alian, or any other narimoM lact<Jr, or that 9'JbjeclB any person lo 
._;..1 far prior invalwrnoint in EEO activity. 

1!115.24 Vlolent mtdlor 1't-.88111111ng Behavior 
The Postal Service is Cllll1Wllittl0d ID the pmciple that al employees haw a 
basic right 1o a sale and ........, working envnnnent. In ardor ID......., 
this right, ii is the unequiwical policy of the Postal Service that !hero must be 
no IDlerance of ¥iah!l1C11 cr ~of vialei1C11 by anyone at any level of the 
Postal Service. Sirrillll1y, 1189 mUBt be no lolennce al hmasament, 
intimidation, ~. or bJlyi1g by anyone at .,Y r.wel. VIOiation of tlQ 
poicy may ,_,n in .....,..insy action, including "'"'oval from the Postal 
Service. 

1!115.25 Illegal Drug S., U.., or Po1111sl0n 
The Postal Service will not IDlorUo the sale, pc11-ian, or use of illegal 
mugs, or the abme of logal mugs ,... on duty or an postal ll"'"'ises. 
Employees lomd ID be OI~ in these dvilios..., Uijocl to diacipline, 
including removal inilor criminal posecution where appropriate. 

1!115.2'5 lntoxlcaang Beueragn 

Employees mUBI not mink beer, wine, or other inloxi:aling ~ w!Vle 
on ciJty; begin WOik or rebn lo duty inlmicat:ed; or ctink intoxicating 
mverages in a pi.tilic plm:e whie in unilarm. lklless the postmesls general 
specifically aulhoiizes an e>eeptian (for exanple, ., official reception), 
emplayees must not have or bring any oantail"" of beer, wine, or other 
intoxicating beverage into any Postal Senrice faciity or'""'''"""'· whether or 
not the contains t.s been opened E111plo•1""" found to be violating tlQ 

poicy may be subject ID disciplinlllY action. 

1!115.U Qambllng 

Et 1 """·"""" mUBI not pa ticipale in any gambling activity w!Vle an duty or 
while an property CMr>ed or 18-i by the Postal Service er tho Urited 
sm.. This prohibition incbles the aperatian of .. y gambling doYice, 
~a game tor""""" or pqlilltt, or aeling or purehalling a 
numbers alip or ticlc8I. 
Notr. This soctian does not puhiiit patlicipalion in activitiea specified 
here if participation is .-ibdlld by .. ~ee'a law eubcement 
clrties, II' if psticipatian ii in llCCOidww:e with ExecutivB Order No. 
10927, ~ID __ _.,...... soKilatians, or in ac<:OCdance wi1h 

the ~h-8'-tl Act, whon approved by postel management . 
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11115.3 COOperatlon In Investigations 
Employees - cooperate in any postal investigation, incuding Office of 
lnspoctor General investigations. 

11115.4 Attendance 

l!ll!l.41 ReqWrament of Regular Attendance 
EniP<>Y- are noquired to be ~ar in attendance. Failure to be rego8 in 
altendance may result in disciplinmy action, incb:ting removal from lhe 
Postal Senrice. 

l!ll!l.42 Ab11nce Without Pennlalon 
En""°'ees who fa~ to report for <l.oty on scheduled days, incliding 
Salurdays, s....tays, and hoidays. are ccnsidored abaa1I wilhout leave 
except in.,_ where actual emeigeucies """"""lhem from oblaining 
permission in advance. In emergencies, the e._.,;.ororproper official -
be nolilied of lhe inebiity lo report as soon as poasi>le. Satisfactory 
evidence of lhe emergency must be 11.miihed lalllr. All omplovee who is 
absent wilhout permission or who fails to prOllide oatislactory evidorlce Iha! 
.., actual emeigeucy existed wil be placed in a ncnpay status for the period 
ahuch abaeuce. The absence may be the basis for ciaciplinllly action. 
However, once the employee provides ma-•"'"' with notice of the Med 
for leave in accordance~ Family Medical '--Act fMLAI~ time 
hmes, Sid the absence is determined to be FMlA protected, the en1Jloyer 
must chroge lhe AWOl. to approved FMLA-LWOP, and delete lhe AWO.. 
status from the RK:ord. 

l!ll!l.43 T•dll•a 

Ally employee failing to report al his or her acheduled tme in instablions 
where time recorders...., not used is couaideied tanly. Tardineas in 
installalioiW eq""ped with tme recorders is defined as any deviation from 
sche<l.ole. 

11115.44 FalallcaUon In Recording 11me 
Recording the time for ...other ~oyee constilutes hillificalion al a report_ 
Ally employee knowingly involved in such a procedtre is subject to removal 
or""- diaqJ!ine. Failire of a supervioor to "'POrl klllMl"l late arrivalo is 
_..ied as condoning lalsificalion. Theoe practices may aliio resuft in 
cRninal proaecution. 

11115.5 Flnllllhlng Address 
Eic,.,..,,ees must keep the instalation head ii1l11mitid of..,,.. anent mailng 
addresses. Ally clalge in maiing addre•es - be i9jJOrted to the 
instalation head an PS Form 1216, Etrf'loyee 'a a.mint M1i1iJo Adihss, 
lhrnugh "Sell Senrice" on the Pootal Senrice Blie "- or through USPS 

~ """'iods incliding Poslll/Eaae. 

ees.e Dlsclplray Actlol1 
Poobll o11icia1a may take appruprialle dilciplinary ..........,. to correct 
Yiolalions of lhe ~ldiona refened to in 666. 
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11116 Prohibited Personnel Practices 

81111.1 Restrictions 

11811.11 Applcablll)' ol Reetrlc1lol• 
The folowing •"""ic:lions apply ID any Postal Service employee who has 
adharity ID take, direct othlliS ID take, recommend, or approve any 
pora:imol action with 1-=t ID any ""'4'1oyae, elgible, or appicant. 

11811.12 Prvhlbllad Dllcrtmlnatlon 
The fobring provisions apply: 

a. Poilical Affiliation. No diacrinNlion may be exen:ised, flrealened, or 
promised by any penion or in favor of any ~. eligible, or 
..,Picft becaJSe of poilical afliialion eJ<CePt as may be authorized or 
""11.iired by .. w. 

b. lndMdual Sbolus. No penion may be discriminated against beca..e of 
race, color, ieigion, sex, - (40+), natimal origin, disabiity, ~ 
t.aed oo prolecled activity, marital or parental aalu8, or sexual 
01iel1lation St eo11iectiOl1 with exarni-1ation. appointment, 
1eappoi llmonl, reinstalemont, 1'118mployment, promotion, t .... t.r. 
demotion, .........,.,.., or relinment. 

c. Caiduct That Dom Not AdllfJIRly /npact Perlomrsnce. No penion 

may be discftninabod for or --..i on the basis of conduct that diMS 
not adversely inpact that penion's performance or the perfomwK:e of 
othen1. In detemming .utabiity or fitness of that penion, any 
oorwiction for any crime Lnder the laws of any -e, the District of 
C<1bmia, or of the United States may be takon into accoim. 

1181113 Nepotillm 

See provisioo ~ ID nepotiom in Ha Klbook El-312, E,,,,,.,,,_,1 end 
Piie-ii. 

111111.14 Improper Emplo~ment and Placement Practices 
Decei!Uly or wilfuly CJbslructing or improving the pioepecls of any penion 

campating for a position by _.ting a pi ela a1ce or advantage not 
adhclrized by law, rule, or regulation fincluding defining the scope or manner 
of cr..n ""lilioo or the requiremenls for a position), or by infk>encing """""' ID 
wilhclraw .. om ca1""tition for a pooition, is prohibited. 

1181115 lmploper Recommclndatlon 
ScJiciting or conoidemg any recommendalion or ~ om or wrilllin, 
with respect to any individual who req.-S or is Lnder considandion for any 
pen1CJnr,.. action is prohibited, ...iess such reconwnendation or alalement is 
bm!ed on the penional knowledge or nic:<>rds of the pet90n furnishing it and 
consists of: 

a. llli........., of the work periormance, ability, apttude, or genenil 
quaificalian of such indivicllal. 

b. llli ... a1uation of the chsaclsr, loyalty, or .utabilily of o..:h individual 
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W.16 Coelclon al Poltlcal Actlvtl)' 
Coercion of the political activity ol SI)'_. (incbting lhe providing of any 
poitical contribution or B«Vice), or lhe taking ol any action as a reprisal for 
1he refusal ol any penion to e~ in llUCh political aclivily, is prohibited. 

W.17 Reprisal for Exercl8lng Appeal Rlghlll 
T eking or failing to take any personnel action • a ._m for the exercise of 
any appeal right granted by a law, rule, or "'11Jlalion is prohibited. 

W. 1 B Reprisal for Rell 118 of lnfonnallon 
No one may take orfai to take a pe1-•iel action, or llnallln to do so, with 
respect to any employee or applicant for 1111111oynw!t ._. _ lhe employee 
or applicant discloses information !hat he or llhe beieves evm ices: 

a. A violation of any law, rule, a regulation, a 

b. A gross waste of funds, gross~~ ., at.me of authority, 
or a lllbstantial and specific dmiger to ptii: health a safety. 

Diacloa..., ol inlonnation that is apecificaly prohibited by law does not carry 
lhe protection described above. 1 io-, no discloa..., ....ter a and b. 
above is prohibited by law if made to the lnapecior Gensal ol the Postal 
Service. The"' can be oo reprisal for disclooues to the •.,._,tor General 
unless the ~int wm made or the informalion discloaed with the 
knowledge that it wm false or with willful disreganl for its lrulh a falaity. 

W.2 Remedies 

W.21 Oeneral 
Depending on the status of the employee~ and the action taken 
against him or her, complaints that Of16 or more ol the rmmctiona in 666.1 
have been violated may be brought thro<9i the fulowing appeal procedures. 

-.22 Equal Employment Opportunity Co11113 l1I d PnK:eclwes 
Any employee or applicant may fie a complaint alleging lioui11i 1ation based 
on race, color, religion, aex, age (40+), national origin, disability, or alleging 
niprisal baaed on protected EEO activity witlin 45 days of the """"'believed 
to be discriminatory. For delaila, see Pli>licalion 133, What You Need to 
Know About EEO. 

-.23 Adverse Action App a al• to tlll M8lll S,allml Plol8ctlon Bosd 
All employees eligible for vet ... _. piefa &kle and certain other 
nonbargaining un~ employees with one year ol CUrTlllll continuoia service in 
the smne a amlar position may appeal......,.,., reductio,. in grede or 
pay, .._..;on1ofmorothan14 daya, or furloughs of 30days or lou. The 
appeal miat be made to the Merit Systerr. Protection Board (MSPB) within 
30 days of the effective data of the action. Piefetel""' eigibkt employees 
may also appeal reduction-in-lon:e (AF) 1E1iona to the MSPB. 

w.24 Ortevance PnK:eclwes 
Employees covered by a collective lavllininll agnoement may file grievances 
._.iing wages, holft, and """"i>ll ccnitiu11• in accordance with the 
provisions of the applicable agrea1"" ii. Nlllibagoining um employees at 
EAS-17 and below may 1a1 the procedin in ElM 862.4 to appeal """""" -
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other 1han .._,..;ans or aiMme ..:tiarla. Nonbargaining unit employen al 
EAS-18 and above may um~ proc:ecins lo -al letlen1 of warnng 
and emergency placement i1 • nonciJty ---

Bm.2!5 ~Unit App1all Proc:edune 

Non-prcbalionary """*"""" oot sq.ct lo the provisions of a colective 
bargainilg 8111 eernent may appeal_. recb:tions in grade or pay, and 
._,.;ans or furloughs of 30 days or leas 1Rior the provisions of Part 
662.2. u.tbn of warnng i1 lieu of tm.-dl .._,..ions may be appealed 
under the provisions C01daiiied i1 Pwt~ 

am.2t1 Olhw .Appeal Procecllns far ProNblbld Panonnel Practices 
Al_.;ons of viollllious of the proviaions of 666 lhat camot be l>nxqrt 
throlllti any other procecbe may be Soni ID the fulowng addoesa: 

VICE PAESIEff LAllOR IELATIONS 
UNITED STATES POSTAL SERVICE 
4;r5 L'EHFANT PLZ fNI 
WASHINGTON DC 2!l:!llD4100 

Complaiits filed with the vice pnmidont - be i1 ...u,g and ilcllde as 
rruch apecilic id<#malion on fie allegod viulalioi1 as pnaihle The complaint 
is relened lo the proper ollicial AllegaliailS of violations of law ... referied to 
the ln111w:tiol1 Service andl..-1he Oflice of Inspector General The 
complainant wil be i11b11ed i1 writi1g of the dispoaition of lhe complaint. 

111111.3 Whllltleblow Protection 
11118.31 Allegations al~ for the........., of iibmalion as ""'farl1 i1 ELM 688.18, 

raised by any Poslal Semce .,.,.,,._, llhould be add• o 1 'od to: 

UNITED STATES POSTAL SERVICE OFFICE OF 
INSPECTOR GENERAL HOTUNE 
H'35 NL YNN ST 
ARLINGTON VA 2221111-2005 

Al_.;ons of repisal 1eceiwed Iran Olli:e of ~iij)OClor General employees 
wil be refem!d lo an oullide C#IJMlizatiao• or incividual for investigation. In 
such irmances, the oulllide organization or ildividual wil act in place of the 
Office"' hiij)OC!or Genend, and""' Office of ~AljJdClu General wil act i1 
place of Postal SerYice ma mgement, rOIJMdi og the application of lhe 
procedures set forth i1 this section. 

Bm.32 Upon ~of the alogations, the Office of hllll'lclol General wil conduct a 
preliminary reWiw of lhe alegalions. If the Ofli::e of ~ General 
determines that lhe aloQaliona w.....t further ravi-. a q.-iomaire may 
be 8"'11 lo lhe complai'iant thal must be completed and relln>ed lo lhe 
Office elf lnipector General wilhi1 30 clllondar deys. The Office of Inspector 
General wiR review the completed questionnaire lo determine whelhei it will 
ilvestigata the allegationa or decine further action. 

If the OffiCB of lnllpector G"""""' daclilas lo review allegaliailS or tenniud11S 
an i1v11Stigation, it ahal - and trwmmit lo lhe .,...,.,lainant a written 
stalement nolifySig lhe comPai'lant of: 

a. Its decision not lo raviaw allagations or lo "'""irme an ilvllStigation; 
and, 
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b. The lll8llOll8 for declining to ""'iow allogatioo • or for -...aling ., 
investigalicn. 

111111.33 In addilion to mesligatioi IS of alegations aubmitted to the Office of 
Inspector General under ELM 666.31, the Office of ll\9pllClllr General may, in 
the ablence of,.. allegatioo, conduct an investigalion for the pgpoae of 
delanniling whethet thera ..,, reasonable grounds to believe thal nipisal for 
cisc-... protected by ELM 666.18 has occuned. 

111111.34 The Oflice of Inspector General may recanmend to the Vice Pt esident, Labor 
Rolaliona, for-of ELM 666.3, a stay of any pending personiel action 
unti the conclulion of lhe irwestigation and the ioauance of a R11JDr1 if the 
Office of Inspector General determines that the... sre ~ ~ to 
believe thal the per9DMel action was taken, as a result of a """""" of 
infonnalion as set forth in ELM 666.1 B. The Office of lnBpector General ftll 
provide to the Vice President. Labor Relations, ., interin l1lPDrl explanng 
the nature of the aa-tions of reprisal and the .......,,.. supportS1g the Office 
of • """"""' General's recommendation that a stay should be crdered. 

-.341 The Vice Pre.ident, labor Relations, or designee, shall, willW1 ttwee ~ 
days of the.....-, order the slay unlesa heltihe d-nii-that, underthe 
facts and circumslances involved, such a stay would be ~OPfiale. 

-.34.2 A stay shal not be for a period in """""" of 120 calendar days from the dale 
walled and it may be lenninated by the Vice Pt esidco oi, Labor Relaliol • al 
-tine. 

-.343 When the ~ Presid ...... Labor Relations, or designee, '*- not order the 
stay. """""" ..... advioe the Office of h ISJ)l!Clor General of his/her decioio<1 
within tlwee business days of the receipt of the ~ for a stay. 

-.344 Where the Vice Pre.ident, labor Relations '*- not order a stay, or wt...... a 
stay has been ordefed and ~ is abiequently terminated by the Voce 
President, Labor Relations, the Office of ll\9pllClllr General may -- that 
a Postal Senlice Administrative Law Judge order a stay of a personnel action 
for a period of 45 days from the date granted. 

a. A stay wil be walled if the Adminislrative Law Judge linds !hat there 
sre reasonllble grt>Wlds to beieve !hat a personnel action was labn, 
or is to be taken, as a reailt of a release of infonnation. 

b. l.Wese denied, any stay under this subpenograph shall be _. 
wilhin 3 c:alend• days (exckxling Satwdays. Sundays, and legal 
holidays) after the dale of the r~ for the slay by the Office of 
• ...,...,..,. General. 

c. A stay may be terminalod by the Administratiwe Law Judge al any time, 
"""""' that the Administrative Law Judge may not .....,_ a stay on 
his or her awn motion or on lhe motion of the P.-1 SeMco, unleas 
notice and opporturity for oral or written CCllT\io M111la .., finot provided 
to the Office of Inspector General. 

-.345 When a stay has been ordered, the Office of •...,...,..,. General lhall notify 
the Vice President, Labor Relations in writing iownediatel~ if the Office of 
ln-=tor General terminates an investigation. 

1111&.35 Except w'- the Olfoce of Inspector General decinaa to irr.·ntigala or '*
not lll.bllantiate lhe complainant's allegations under 666 32, no later than 
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120 days after the dale of receivi1Q aimplainant's co""'8ted questionnaire 
inlar ~ the Ollic:e of Inspector General shall provide an inwstigalive 
noport ID fle Vice Ptesidei rt, Labor Rebdions. 

111111.311 Ntet ....,.;pt of the iMlstigative report, the Voce President, Labor Relations, 
shal mlviae the Office of Inspector General in writing of the Postal S...Vice'a 
decision. 

111111.37 Where the Postal Service det..,,.._ that no action is ID be taken or, whore 
the Ollic:e of h"->lu General determines that the action laken by the 
Postal s..Mce is not """""1M, the complainant may appeal !RI obtain a 
hmring before a POBlal SeMce Admiiisbative Law Judge under the 
follow"'il oon<ilions: 
a. The complainiri is a nonbargaining ...rt employee who doM not have 

a right ID _... the l'lllllter ID the Merit Systems Prntection llomd or 
llwough the hmring pnx:ed...,,. set forth in ELM 662.2, 

b. The -I is only available for personnel actions as defined in ELM 
6Bllk, !RI, 

c. The Ollice of Inspector General has fourd a prina facie"""" of reprisal 
for .,hislleblow;, Ill· 

111111.3'71 If the Adrilislnlive Law Judge finds that the Postal Service i. established 
that it would have !Men the same - •"" action in the absence of a 
<iaclosure ..mer ELM 868 1 no conective action will be ordered. 

111111.312 Where the AdtninislnllWe l.Jlw Judge orders cooective action, such 
IXlmlClive action wil place the complainant, as nealy as possi>le, in the 
poslion the individual woukl have been in had the i1 IP' apei persomel action 
not occumid. 

lllllL311 Comp.,._ who raiBe an affirmative defense of whistleblow9" reprisal 

<bing the appeals proceas for adve""' actions set lorlh in B.M 662.23 and 
the claim of whistleblower reprisal is not austained, may file a written ~ 
within 30 calendar days from the dale of issuance of the Step 1 decision for 
review of the whislleblower reprisal detormination by a Postal Service 
Mnnsirative law .lJdge under the folowS!g conditions: 

a. The complainiri is a nonbalgaining ...rt employee who doM not have 
a right ID _... the - ID the Merit Systems Prntection llomd, 

b. The CX111iplaiad has made the alegation of whislleblDws...,.... ID 
the Office of •"->tu• General and the Office al Inspector General has 
bnl a prma facie case d reprisal for whistleblowing, and, 

c. Thore will be no .._..g. The Administrative Law Judge's review wil be 
liniled ID the record of the _..i. 

The decision on the allegalion of whislleblow..- reprisal of the Step 1 official 
rrust be aftimed ....... the Admilislrative law Judge finds that it is 1) 
arbitrary, capicious, an abuae of <iscrelion, or oth..-wise not in acc01da11cA 
with law; 21 obtained wilhout proceduni required by laws, rule, or "'IJIMtion 
hamg been followed; or 31 unsupported by substantial evidence. 
When the Amninislndive law .lJdge does not affirm the decision of the 
Step 1 official, the Mni iisbalive law Judge ahall """8nd the appeal ID the 
Step 1 official for iaiuanoe of a new decision on the merils. The Step 1 
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official shaH be buood by the Adminidrative '-- Judge'• &.ding ._,!ing 
the allegaliun of whistleblows reprisal. 

1!81 Service Matters 

1!87.1 General Senltce Behavior 

1!117.11 Compllng Dlrec-

Empluyees may not cun1life or flmiah resbicted inbmaliun fur or olhetwiae 
assist ,,.mlishers in cu"1liing city direclui ies fur ,,.mlic ._, nor niquest 

,,.mlilheno lo send free copies lo them, nor accept - money or gratuity 
arising !rum pi.t>lication of directories. 

1!117.12 Engaging In CmnpalgnB fUI" Chmgee In .... S.Wc:e 
Err4>1uiees in active 81alus must nut ..._ in CllUllj)8igns fur or agairmt 
changes in mail S«Yice. This -lation must nut be conslrued to infringe on 
the ridrts lo participate in labor organizations. 

1!117. 13 ,,."" fUI" Exchange at Position• 
It is unlawful for employees lo give or receiw payment, directly or indftc11y, 
lo affect an exchange of j)Ullitiun in the- or dif'.a'"• puotal urits, or any 
place in lhe public s..vice. This of""- is poriihable by line and 
impriooornent and dioquolificatiun from hokmg - office in the federal 
guvenvnent. 

1!117.14 Manufaclw• of Rwal .. ,_ 

Employees ..., prohibited fnm manufacturing or acting as the agent for a 
maoofactu""' of rural mahxes. 

1!117. 15 l.oH8rlng 

Carriers must nut loiter or slop for~ eoo>&aatioo on their routea. 
Employees must nut linger about ,,_ or racks aftor their ton of duty haYe 
ended or report at cases or racks bmlno their !Din ""' acheil.oled lo begin. 

1!117.18 Contro-ales Wllh ... Pubic 
Employees must nut..._ inconlroversieswilh customors, railway 
employees, airine employees, or other m..1ms of the public while on duty 
or on ledoral property. 

1!117.17 Ob8trUcllng ....... 

Tide 18 U.S.C. 1701 provides penalties fur ,,....,,,. who knowingly and 
wilfully obstruct or ""8rd lhe mail. The - does nut allon:I ernplo
imirunity from arrest for ¥iolatiuns of law. 

1!117. 1e Olvlng Testimony UI" Cmnpalgnlng fell" Addlllonal Tranlporlatlun 
Services 

Pustmasleni and other field ullicials must not ....... postal infunnation or 
~ atatemet 1ts or letters that purport lo reflect postal r-*' to civic 
bodies or rail or air common ClllTierB tu be uoed in ..,,,m of applicllliuna for 
new or additional common csrier 8tif-.ice at a given community. Such 
-'8 for postal infunnation must be ...temKI lo Headqoateni. When 

there .., juotifiable reasons for '"""''"'"" wMg clw>ges in trwmpurtalion 
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"""'"""'• poslmald<lrs and olllS field ollic:ialll must t..nillh a co,,..,iete report 
to the proper official at Headqunn md then await specific inslNctions 
before engagi ig in any IDcal activily or hearing relative to ouch changes. 

1157.2 Interception or Ol'al or Wire comnuntcatlOns by Postal 
Employees 

-.21 Prohibition 
During the c°"""" of IE1Mtiee nilallad to poslal omployment, postal 
eq>loyees may not record, monitor, or odw ,..., 011181 cept the oral or wre 
communications of - olllS ponon lhaugh the .me of any electronic, 
mechanical, or otlw d!Moe, nor lists\ in on a mlephono c01Neniatioo, nor 
diiect anolher to do so, ........... ,. parties imolved in the communication are 
made_,, of and~ to such i1bncqllion. 

-.22 Exc:epllons 
This prohibition does not apply to poslal i mpecluis or Office of Inspector 
General iwostigalors whie acting in the ccuse of !heir official m.ties, nor 
does ii apply to aulhorizBd porsomel concb:ting "Compiance and 
Monit<Rig" aclivilies in m:ccxdance wilh Handbook AS-806, lnfomNdion 
Secunty. Al activity cordJc:led in lhill - must be in m:cord wilh applicable 
federal --_.,;ng the intan:eplicn of wire or oral comnuiicatioo 18 by 
law enfaca1'611t oflic:era. 

Cal mouilaing PIOlll••• 11111)1 be """*""'1ed by postal m-oement for 
legitinate busiiess .,.._.,, ouch a quality.....,_, and Dining. Call 

momaring programs must comp1y wilh - applicable federal sta1u1es and 
~&lions. 

IMl7 .23 o..r..auous 
For the purpoaes of J!!1U the 1Bnns om comnuiicalion, wire 
communication, illtitc..,,, andelecbi#lic; mechanical, or other device have 
the ,,_,w,gs .med in 18 u.s.c. 2510. 

11117.:1 Records, lnfonnatlon, met A8aoClllted Processing systems 
and Equipment 

IMl7.31 Purpow of Conlrals 
Federal llllw and 90Wld bu8Nm practice 111CJ1iie oon1lliinc:e with ce<tain 
rules over the .-s and pmlllction of inlormalion and infonnalicn pmco • oing 
resourais awned by the Postal Service. n- rules apply specifically to 
those types of Pootal Service poptiily ll1IPilMized in the m.tinilion Bl 869h. 
They are provided lwe far the inlom&ion of cwnnt and fmner e~
and alllo for u. by 11181-•-• a bllsia lor eniuing .,.,.,.,.iance and 
tamg disciplinary IE!ion, wlwi appopiale. T'-rulos supplement 667.18 
and 667.21 reloned to oarliorin Section 661.2p. 

IMl7.3:! ProNblted Dlsclaeures 
11111.:12·1 -

Employeeo may not fumilh to rr••ibels of the pi.tiic - Postal Service 
recads or copies of reconb, er inlamlllAion lllken Imm P01tal Secvice 
records, ilcluding inlormati.Jn contained in a computer aystem, ........, it ill a 
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pmt of the duties of their position to do oo. Decisions to wilhhold or diodose 
nocords and i1formation must be consistent wilh appicable laws, &ecutiw 
Ordenl, and Pmlal Service regulations and directives. Accordingly, the 
~ olficial must consult with the Chief Privacy Officer (CPO), 
l1Wlllging <XU1llel for the appropriate f..id '-lollice, orthe _. cour-' 
I !here ia _,y quMtion 88 to the appropriale Cotne of action. 

61117 .322 PM w• lnfDl"ml8llal1 

Disclaaing ncq>Ublic ilfoi 11181ion about an individual to ......., person or 
orgsiizalian not entitled by Postal Sen.ice R!gU!ationa ID fie inlormlllicn, 
without the .,;~ authorization Imm the indivill.1111, is proljbi1Bd under 
ponalty of law. See Handbook AS-363, Guide to Priwlcy ..tJ the Fre«iom al. 
/nfonn8lion Act. 

4587 .323 n.19 ''°'" • "' 
Disclaaing mlY infurmation not available for ptblic diaclo8ura - dosc:ribed 
under ASM 824 and Hai K1>ook AS-363, Guide to PrilllE)' 8ltd the fi de"" al 
/nfonn8lion Act, Chapter 3, to any UlllllJthorized peraon or crganizaticn ia 
prohibited under penalty of law. 

1!117.33 Prohlblled Ules 
61117.331 .,... .......... 

Use of Pollbll Service pr._-ty (as defined in Jl!!!!!ll for JMIWWW al enjoyment, 
priwdn gaSI, or other unadhorized activity ia prohibited, except that 
ll1lltlllQl!l1I al each Poslal Service employment illllallalion may permit 
employem to make imited JMIWWW ml use of postal office eCJJipment, 
inclucing ioluimation technology, (88 defined in~- See Handbook 
AS-805, lnformslion Securily, Chapter 5, Acceptable Use. 

4587.332 Du .. 
Users wil be held accot.nlable for dam- to postal property .,.,._d by 
negligence or intentionally destructive acts. 

61117.333 av: , .. ..._.,cw•• 
Byp ""1 · og or alternpting to bypass estabbhed oec:trly cormols in villation 
of the Administnitive Support Manuel (ASM), 0.apter 8, is prohibited. 

8117.334 .. -.""-
Use of postal equipment in violation or "'""""' of 887 .33 (Prolibited Uaes) 
may """"' in limitations on futire use, administndiw action, disciplinary 
action, crminal penalty, ard'or personal financial liability. 

1!117.34 Plotectlol1 Responelblltles 

Employees must protect aH information about incividuala, customera, all 
other R-'cted Information, and al National Security lnluimalion against 
unadhorized use and disdOIUnt. 

1!117.311 Allportmg Vlolilllons 
S-866.14. 
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eaa Legal Assistance Provided by the Postal Service 

11118. I Raprasentauon of Postal 8'lfYlce Ernployeee by the 
Depar1ment of~ In Civil and Criminal cases 

--• 1 Oelieral 
Uider the followng procedures, an eiqiloyee (hereby damed ID i>cbie 
Pl""""I and funner'"'"""- or their estates) may be provided 
1epawwwllation in ciri pmceediiogs and in - criminal proceedings in which 
!hey..., aued, llilpoenaed, or clwgad in their official capacity, when the 
actions far whi:h 1ap wanl:alion is niq.-ed reasonably - to have 
"-' performed within the scope of their employment, and providing 
repeWWWllation would be n the m.,..,.t of the United Statas. 

A pnl'llision of the Fedaral Tort Claims Act prohibits suitB against individi.81 
C.-.nuent ,.,..,_ (ncbing Postal Service empkp/ees) for loss, 
damage, or dsmJCtion of prope.t)' or penonal i ... ry or death when caused 
by the nagligent or wmngful act or omisaion of the employee while acting 
within the scope of his or her .....,1oymen1 (T"otle 28, U.S.C. Section 26791. 

--·2 Procedure for ReqlMa1lng Legal RepniNntaUon br the 
Depm1mant of lusllce 

688.121 El ipllrfM: R1111 an ' Tl • 

/Vi omployee who b efia oes ha or ahe is enlitlad lo rep ese11tation by the 
Dopa- of Juslica in B proceedi1g mJS1 pompdy subrn~ B wrillen 

~ for that -· llaliol '· togetl ... with au process and pleadi igs 
served, to the employee'• ilBtallation head. FaiU.. to Slbn~ a ~ 
IJIOll'f>tly may """""11 the procesai1g """""6BrY to obtain approval of the 
""""¥!1"s req.-. In order to give a req.-t proper consideration, it must 
contain a detailed -..at Iran the empbyee of his or her la .,wlodge of 
the subject mall• al the paoceeding and be accompanied by all Pd Ii ""11 
doctmenls. The Department of Justice asks that the letter requesting 
repe961 llation be addresaad to tile: 

ASSISTANT ATIORNEY GENERAL CIVL DIVISION 
DEPARlMENT OF JUSTICE 
WASHINGlON DC 20530-0001 

but that Iha ~letter not be oent directly to the "= · 1 lanl Attorney 
General The recpmt is to be _.i directly lo the employee's iWallation 
hmd, who will n bn forward the ""I'-' in a::cordanca with 868.122. The 

Department of Justice -- that the _.i contain: 
a. The date the~- was served. 

b. The dale on which the employee iTiU9I respond or - at a 
IX ac:eading. 

c. A --that the amployea i.. read the complaint; that al conduct 
nilaled to the allegations in the ~aint occuared within the acapa of 
the omployea's oflicial duli9s; .,d that BUCh conduct was done in the 
good failh beliaf that it was .,._.. 

d. A s11d&•itiilt descrbing n delai Iha d1opioyee'a i.oo.sladge oflha 
tdJject mallor of the complaint. Failunt to provide a delUed -•itiilt 
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of lhe facls may prevent lhe proces1i>g no< I ry lo obtain approval 
of lhe request. 

1188.122 N'' __ or.....,...._Ol9oll!IP I Mlll:•U I 

The ins1allation head or next h9ier level or olher desilJl&led official must: 
a. Add to lhe employee'• request a s_.te - indicating 

whether they beieve the employee ..,. adi>g within lhe scope of his 
or her employment al the time of lhe conduct which is lhe focua of 1he 
suit, subpoena, or dation. 

b. Forward lhe req.-t without delay lo 1he managing counael for lhe 
me& in which 1he proceedi>g-, 

c. Submit a covering b• mmittal memm ad..n to the managing CCU\Sel 
containing a recornmendalion as lo whelher providing 1he employee 
representatiorl would be in 1he belt i1tmwts of the Postal Service an:! 
a -ement detaili>g the ilSlallalian '-d's or app0j)ii"1e desig~'• 
knowledge of lhe subject matter of the cme. 

1188.123 _ ... _.,.. .. , ___ Giii ··--
Postal Inspection Service pei9CM 1 IOI an:l Office of h llPedof General 
pononrM!I should folow procem.es established by 1he chief postal inspector 
an:l inspector general 1espectivelyto request 1upb9Cmlaliu11by1he 
Oepstment of Justice rather than folow 1he procedunis set forth in this 
section. 

668.124 C......IDl'Giaatln;Rllpla iW• 
The 0-llmenl of Justice provides ....,.ass 11atiuo1 al ila chcretiun an:l only 
after ~ determiMS that 1he employee acted wilhin 1he acope of his or her 
arthorily and that such representaliun would be in 1he best inlenost of the 
I.hied States, 

G68.125 D I • 1ntal'Ju9llceRllpr111 , ... • 

Upon determination by 1he Deparm. ot of Juatice 1hat an alkmey wiU 
-'an employee, the employee will be so noliied, and wil be provided 
information about the nature of 0opm •1 id1I al Jllllice 1$"""' Ilalio! L 

668.2 Relmblnement at Employees for Legal Fees, Judgments, 
and settlements 

1!68.21 l..eQlll "-
An a11ployee whose req.-t Lnder 668,12 hm beon deried for any"""'°" 
may req.-t reimblnemenl for legal lees inam!d by tis or her uae of 
privallt counsel through the appropriate """mgiig <XU1Sel. 

1!68.22 Jud11111enls and SetllamenlS 
An employee who has filed a request for 1'11JJ1 Me11taticM1 inler 668.12 may 
fie a re<JJ9sl for payment of ...y im-.e judgment or 9lltllement with lhe 
apprup1 iate IT1llf18lli>!I comsel 

1!68.23 Crtter111 for ~ent 
Each request for reimblnemenl for legal lees,~-. or aetlleme11ts will 
be considered by the managi>g cwnoel un its incivioial 11W"i1s after the caae 
is cuncluded. Generaly, reimbuniement will be Rale ii: 



--
a. It is equilable and fU ID do IO. 

b. The~ acted ""'""'1ablf. wifln the scope of his or her 
authority, and -recklossly, n bad faith, or with obvious indiffefence 
lo insbuciiol19. 

c. The amount~ isreascnable, and reimbursement is dwnled to 
be in the best i.-of the Poslal Service. 

1168.3 USPS Governors IOI Ol'llcers 

1168.:11 ReqHsts for Legal~ 

The provisions of 668 apply alao ID the _...,., and officer.i and inspector 
general of the Poslal SaMce. If auch _.,. are named 88 defendants and 
........ to be represenled by the Department of Justice, they must Slbnit 
their requests n acc.odin"' with 868. 12 to the geneml auisel. H.,...._, 
the Chairman of the Bomd of Govmnors and the ~er general llUbmil 
their requests dnlClly to the General Canoe!. The Inspector General ..mrnits 
the request tlwtlugh the 00 General Co.nsel ID the USPS General Coonse!. 

1168.32 Legal F-
A person covenid by 8118 3 who is repi o omed by pri"8le CG1ll8el may WY 
to the general.,.,...... for p8iHNill or nimbt.15dnenl lo- legal fees. The 
general counsel wil 00<on:ise discmticn m:airdna to the criteria n 668.23. 

1168.33 Judgments and Sattlemenls 
A penion coven!d by 668.3 may apply ID the general counsel for payment or 
~for any adverR ~ orsettlei1....t. The general c<UIBl!I 
wil exercise discn!lion m:airdng ID the criteria n 868.23. 

- Definitions 
Definitions of"'""" .....i n 680..,, 

a. PoslBI SeMce - the lnled Slat• Postal Service 88 established by 
:39 u.s.c. 201. 

b. E""'°yee - 811 indiwim.lal appointed ID a position. temporary or 
permanent, willWi the Pcortal SeMoe, or hired as an executive wider 811 

employment Wlibld, incbing a aubatituto. The term .....,Joyee does 
not include a gowmor of the Pcortal Service. 

c. Person - an incivic:k8I. a COfPOlation, a compm1y, an association, a 
firm, a parbaship, a society, ajo91t stock company, or any other 
organization, institution. or onlity. 

d Official responsibility - dftc:t ~ or operatng authority, 
whether intermediala or &1al, and eilher exercisable alone or with 
others, and eilher pa-Idly or tlwough ll.lbordinah!s, lo-· 
dil!appr(Ne, or olherwise dSect Postal Service ection. 

e. EmptoyeeS »ataaab the i11&w1& of .. anplctfee, tWs er her spouse, 
his or her mnor dild orchkhn, and dlmr ~ relalad lo the 
ornplD)'OI! by blood who ae 1esidtwa of the 111iPoree'• household. 

!. 8uainess doaings widi lhe Poslal SeMce - - contract. work, or 
~ or the perfonnance flenof, or any litigation sisng out of or 
involving any WllbL"f. work, or buaS-, or the sale or acquisition of 
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- reel or personal proi-ty, or any interest in property, whose 
-· price, or consideration HI payable by or to the Posbll Se.vice. 

g. The Smndanis of Ethical Conduct - the Codo of Elhical Concb:t 
conoisli11g of the regulations published in 6 CFR 2636, 5 cm 1001. 
mid 39 CFR 447. 

h. AaJwly - incbles records and "'""' ded inlonnalion ·-dims of 
their storage medh.m (e.g., -· magnetic sufaces, film, etcJ; 
information pnx:e111ing equipment such as compullllS mid word 
"'"' •s, along with their """""""' mid tennftll devices; lih>ers, 
d.Jplicatas, and copiers; and i1fommlion ~ soft...-e. 

i 6rbnmtion spfem executive - a Postal Service affw:::ial who 
prmcfi>es the exirtence of, and the policies for, .., i ifurmation syllbm. 

~ Ollice ~I - incUdes, but is not linited to, pasonal cornpUlels, 
printers and modems, canputer software (inckJding Web browsers!. 
telephones, facsimile machines, photocoPem, consumable ollice 
products, mid office 114>Piies. 

k. Personnel ac6on - means an appointment, promotion, adver9e action 
oroflerd~ or corrective action, detail, lnlnsfer, rl!!a11igrment. 
rein-ent, .-ation, reem~ont, performance 11Vtdualion. a 
decision concerning pay, benefits, aw&rds, education or lnlining Iha! 
may """""18bly be eiipecied to lead ID sn appointment, promotion, or 
pedonnance evaluation, a decision ID crder psyclWdric testing or 
evaluation. or any other significant change in m.ties, "'""°' isillilities, or 
working conditions. 

670 Diversity, Equal Employment Opportunity, and 
Affirmative Action 

December 2011 

671 Diversity overview 
Al em"'°"""' share rMp011Bibility for achieving the Poetal Service's 
oorparale goals for responding to the voices of the customer, 1he employee, 
mid the businea. To create the required balance h"'- employee 
satisfaction mid customer satiafactioo'I, the POllbil Service nurt ernpkiy 
stndegies and .a- that promote W.-and~ instil pride, 
mid enlwx:e safety in the workplace. 

For such efforls ID be successful, the POlllal Service muat ~ 1he 
civersity of ils Wotldotce so as ID build sn incklaive enviRllment Iha! 
respects the ... ~ of "1Very individual mid enc:owages the 
conbilutiona of people from different backgriulds, 9'Cpllriences, and 
'*-ctr.as. This m.._ ,..,t of diversity must be relleclbd in recruitment, 
selection, promotion [lllCUding succession plaming mid opporllRties for 
lrBining mid dllVelopment), and retontion of employees. 

Integrating these Yalies and stralegies into the corpondb cullute niqufts 
leadership's full commitment. 



--872 E...,!oyee Relations 

1112 Federal Legal Requirements for Equal Employment 
Opportunity and Affirmative Action 

117'l.1 LaWll 
Equal errc>loyment opportwiity O::EOl is required by fedelal law: 
a. Tdla VII of fie Civil Rights Act of 1864, as amended, 42 U.S.C. 2000e 

through 20009-17, makes~ ilegal 1o discrimina1e in~ on 
the basis of race. color, reigion, sex, or national origin. 

b. The Aw> Diacrminalion in Em....,,,11ient Act of 1967, as mnended, 29 
u.s.c. 621 through 634, pnihi)ils employment discrimination based 

"""" - (age 40 and okletj. 
c. The Rehabiilation Act of 1973, as emended, 29 U.S.C. 791 throudi 

794a, forbids federal employen1 lrom discrirninaling against individuals 
wilh phy1iical or mental disabiilies. It also raq...., federal ~ 
(1) 1o adopt., affnnalive action plm for1he hiring, placei1.,.1I, ard 
adwi"""'"" ii of indiviibtls with disabilities and I;!) 1o make ......,..., .. 
accommodation 1o 1he known physical or mental disebiilies of 
qullilied incividualB with disabilities Wlktss the accomnodalion woold 
pose an undua ~-

d. Al ofU-1-forbid reprisal 1or participating in protected EEO 
activity (e.g., fiq a complaint, ~ 811 a wit.-.). 

The Postal Ser.ice also~ with the Equal Pay Act, 29 U.S.C. 21J61d), 
which prohibits sex-based - discriminalion, and with the Archilechnl 
BaniensAct, 42 U.S.C. 4161through4157, which outi.- accessibiity 
requffmenls. 

Bnc.2 Executive Old&rs IW1d EEOC Regl.llatlons 
Exeailive On:ler No. 11478 _. ..... federal agencies 1o esbibbh ard 
maintain allnnalive prognuna of equal employment oppor116>ily for all 
erJ1]1ciyees and applicants. 

EEOC: nigulalions require all federal llgl!lnCies, incl.iding the Polllal Service, 
1o file Alli111oative Em~ Plana (AEPB). These plms prolride infonnalion 
on tho sbdus of protected groups in each~- The EEOC nMew9 and 
--lhe plans. 

Pwtecled ~ idonlified by EEOC regulations are women, Blacb, 
HisparWcs, AsianAmericanlllPac:ific lslmidera, American lndianll/'Alukan 
Na!MIS. ard individuals with <fil8biities. 

The proceckns for processing complaints of discrirninalion are conblined in 
29CAI 1614. 

012.s ornce 01 Personnel Mmlagament Guidance 
OPM provides ~e 1o the Postal s..Mce on variations of the Federal 
women•s Progia11, the Hispanic 614>1oyrnent Prr.v•••· ..ct the Selective 
Pla:ement Prugia11 lor lncividuala With Oiaabiities. 
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673 Policy 

673.1 General EEO and AttlrmatlVe Acllon Goals 
The Postal Seivico -"" to: 

a. &iswe fair employment practices Ill every level of the organization, 
making ~ omp&oym., d opportunity a way al life in the Postal 
Service. 

b. Provide programs and opportunilies Ihm ..-i al employees in 
gaimg the akila and -8x:e nee y tar ..ivancemont 
conaiaterd with their abiities and _.... goals. 

673.2 Specllc Commitments 

673.21 Ensuring Iha RllPnl••nbdlon al All Emplo'lae OrcqJe In All l..8vala 
al Employment 

The Postal Service is committed to lolowing the EEO laws and their 
application to ell employment malkn, ini:lumlg .,,_ n!llled to affirmative 
action, and to provicing ,_,.,., accommodation • reqund by law 
where individuam with disabiities .., °""'o,ed or wil be employed 

The goal of aflimatiwt action withWI the Pollllll Service ii to _..., that 

postal recruitment, retention, development, and promotion "'a:lices 
effectively draw upon and aq>ort the diwrwity al the communities tho 
organization servos. 

To help bring that about, tho Postal Service operates speciol omphaio 
programs (e.g., the Women's Program Mid the Hi!pMlic Program) and other 
affirmative action activities to help ......., that al employees and 
applicMlll - incUding women, minorities, and indMduala with disabilities -
are able to compete tar ..,,p1oymen1 and for OllllQl1unitios Ill all levels of the 
orgmization. 

1173.22 Prolllblalii;i Dlscrlmlnallon Md .......... 

673.221 1111 ··-
The Postal Service ii WI 111iilllod to .,.,..;ng a workplace that is ln!o al 
discrimination and to fosletilQ B work cktme in wNch all~ may 
participate, contribute, and grow to thoir fullest pol"'1lial. 

n.o.q, the EEO Complaint Processing Program, tho Postal Service 
maintan a process of EEO counseling and ~lion fer addnlssing and 
resolving complainbi that arise from alleged dioairTinatory practices. Aa an 
alternative to precomplain1 EEO ~. the Pmllll Service al9o often 
tho dispute resolution process titled Resolve E~ Disputes Reach 
Equitable Solutions Swiftly (REDRESS). 
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673.222 --
Handbook B...sxl, Eqwl ~Oppo"1mity Complaint A-ocess, 
provides the pnx:ecbes for prucessing ~ "' <iac.....,alion, 88 
contained in 29 CFR 1614. Publicllioo194, REDRESS. providell an 
inlroduclion to the .......... <isi>ute...........,., process. 

673.222 ....... ... .. .. 

The Pm1al &nice is commilted ID providing a wcrk OIWiroM1<!'1t free of 

sexual harasomenl Seawal ...,_,_is i'"'"""' and/or unlawful conduct 
that undeo mines omployment ual111iu1111h4>& • wel 88 err1)loyeo morale, and 
the Postal Service d not fol- ils .,._,.,., in the workplace. Employem 
who :are found ID h8"" eiijjiUtid in """"al lwasament llhuuld expect -XX. 
dillCipli .. y actim. up ID inl including nmoval 

Postal err1)loyeoll who believe that they .., the victi1m of sexual harasantent 
may bring the ailualion to the -iliui I of impartial supervisors or Human 
Resources m_,i al the__..... Dfglll1izationa I~ N"J pulllli>le 
aininal cordJc:t should be itlj)QI led ID the Postal lnspecti>n Service, the 
Office of~~ Gonnl, or both. 

Emplorees who believe that they .., victi1m of sexual harassment but 
cttuooe nut to pui8IJlt a complaint lh'utq. one of the above established 
prucecbes may llllllk ...W lh'utq. lhe EEO cornplainl process, ~ 
abitralion procedlns for bagaining ... ~ employeea Wider the collective 
lwgaSW>g agreemenlB, or, where approp iale, the uo11bagailing unit 
grievaice and -I pruceduns. 

873.223 ....... Orlu;'pfh••Dlll ... .......... manl 

The Posbd Service is commitlad ID fai- beab11e11t of al itll ompluyees. 
Harassment and dispande .,_. based an adual or perceived """ual 
orientaliun or idenlily .., nat ll"f111illed or condoned. Complaints of 
discnminalian balled an llllllUal ooianlalion or identity.., not permitted undtir 
Title VII of the Civil lights Act of 1964. H-. ••""°7.,es llhould """"1 
- varaice from this policy lo a ma-uent official at the eariest 
opportunity. 

B7:U Diversity, EEO, md Alllmwtlwe Action AccounlalJlllly 

873 •. 31 EmPo'88• 
Al en ipk>}l8es .., expected to lnHd ll8Ch coworker with d9titY and 19111J8C1. 
In ao:ordance with the '- of this nation, employees ll'Ull nilraii from 
diacriminalion bued on nu:e, """'· national origi>, or any other category 
protecled by the EEO lllWa. Eqiloyees also h8"" the """'°""ibiity for tamg 
appropriate steps lo """""' a workplace lr8e of oeiwal ha""""""'11 and 
sexwd orientation disai1il iillioo1 and har......m. 

873.:32 ~ 

Al execut""'8, mariagera, and supervisors ""- in Iha 1-llli>ility for 
successUy managing the diveniity of the wotkforce and iniplem.. iling EEO 
and affinnatj..., action .................. _. and supervisoni ""' also charged 
with Iha l'1l9ponsibilil al educating ...... yees about preventing ......... 1 
harassment H ha-ii ocan, ....._.and supeivisors.., 
._lllible for conduc:ling a prompt invert'galinn of fut alegatio11s and 
taking invnedial8 and 11ppnipiate nimedial .:lion (see Pubication 652, 
Manager's Guide lo IJndelnndng &ma/ Hetassment). 
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674 Organizational Responsibilities 

674.1 Deputy Postmast• General 
The deputy poslmaster general {IJPMG) is the EEO and afmnalive 
employment official for the Postal Service and is the pmcipal advisor lo the 
postmaster general and chief executive officer. Undor the IWlhority of !he 
OPMG, the vice pr9Bident& of ~ Developnent, Labor Relations, and 
Employee Reaoun:e Management are responsiile far recommending 
pokies and developing progl8lllS lo addn!ss the EEO, aflimudive action. 
and~ objectives. 

674.2 Func:ltOnal OrganlzatlOns 

874.21 Dtventty Development 

The vice pdlidm. of OMnity [)ei,; !!lcp I ietlt is iespDI ... for Oilerl! ei lg fw 
Polllal Sortice nldianal a&mative action Wld dMnily de< I , '''"' tt aJivilies, 
incUling dlwolopi lg Affirmative ~ l'lllw that outn the 
inJ*"11Biillalicw I of al special emPl . PllJVi&IS mid pdf&j; iQi ~ 
repcrlB al the Heslqualers, area, and perfmmn:e .,._ '""""'-

874.22 l.Jlbar R8lallona 

The vice president of Labar Relations ia ""'l)Oll9ille for the Poslal S...Vice 
EEO Complaint Pmc:eaing Prognm. This official ar a deoigi- ronders the 
tml ~ decision of the Poatal Service -ding c01""8/nls of 
<iscriminalion omllllaling from ~aye. or applic- for emplcoynw1t al 
Head~-. Bl Headquarlens field lrits, and in the Inspection Se.vice. 

874.23 Emplovllle R-Management 
The vice pieeidol1t of Employee Reso...,,, ~is reaponsii .. for 
developing and implementing Postal SeMce policies related lo the 
employment, placement, and promot;on of ~-within a divone 
wakb ce, with particular "'9p00Sibiity for pmleclioio of rights of ve9ans, 
ci...mled veterans, and other individuals with disabilities. 

674.3 Dlvenlty IOI AfllnnatlVe Acilon AdVlsory COmmtttw 
The guidelines for establishing Diversity and Affinnali¥e Action Advisory 
Corrmill _ _,in the cum!nt issuance of !he ....._i instruction 
on Diversity and Affirmative Action Advisory Corrmittees. 

675 Affirmative Action Activities 

67s.1 Speclal Emphasll Programs 

1175.11 Nlllure of PtoUJl•ll• 
Special emphasis progi8lllS have been eslabbhed within the lnmework of 
existing EEO and affirmative action 1a-. policiea, mxl iegulations. The 
opecial emphasis prognuns include the Women's Ptognun, the Hispsiic 
Program, and other special et1ophaais programs for other '"9111ly piolected 
groups - Blacks, Asilwl Americans/Pacific lliland- American h:lians/ 
Alasbn Natives, and individuals with disabititiea - as well as for .-.... 
and white males. 

Oecei1obet 2011 -



• 

676.12 

.. 

--Employee Relations 

1heoe prOjji •ns focus -diOl'I on the special needs, obstacles, and 
COiw:::&IW of certain protected Ql"0'4>8 when they ant lldeiitstH99£ lted i-1 
Pmlal &llYice ~(though they may be well repescnted in the 
civiian labor lcrcel or whon they are Lllde~ented at hdier levels of 
poslal ~ (flcugh they may be well represented in the l:againing 
unils .... in lower- ....... ......_ii. 

The Postal Service is committed lo ensuring lhal""'""' programs receNe the .._._t attention and-rt. 

875.12 Objeca-

The prirray objective of the special emphasis~ is to ........ Iha! aH 
""""- .., fully utiized in the Postal Service wtllkforce .,d that they 
have an equal opportunity to corr""'9 in every aspect of eq>loyment, 
inclucing but mt limited to n>aUilment, hiring, n>ter Ilion, training, .,._ 
development, and p!tllllotiorll. 

These pny•ns do not aeelt preleRllltial treatment, but ensure equality of 
opportunity through poaitiye aclions taken lo elininate bmriora and through 
a contiued conmitment lo achieving the goals and objectives set in the 
Allirmalive Employment Plans. 

875.~a Addlllonal lnfarmaaon 
Additional infonnation can be Icon:! as ~: 

a. The i1fm11tation on the Postal Service Women's Program defi1itions, 
responsibiities, progrwn Iowa, prognm personnel, progi•n 
evaluation, and reporting requi'<ments is cunently under nwioion. 

b. For informalion on the Postal Service Hispanic Program defimions, 
responsibiities, progrwn forus, prognm personnel, progi•n 
evalualion, and reporting re<J>ito11d11ts, see the canenl ;_,.,.,of 
.._..n inslruc:tion PoJtal SeMc<1 Hispanic ~an. 

C. For i Pli lllia I on the Rehal:iiitation Act of 1973, re8llClnlible 
acconmodalion, disability def• ilitt ... and ~and plac:ernent 
--. """ I •diook El-307, GuidolirMos on n """""AcrnnnlldoOuiL 

11152 c.ver mid Diversity Awareness COnferances 
87?i.~'1 Objective 

Cmaar- int OMnly-Awaaw Cot1baK:eS are group 1e11icns designed to 
pro¥ide iib11 Blior1 on matt""' both poslal and 1101.,.,.ial aboot .,.._and 
prnallll _... .-..w.u. d ... e1op ..... 1a1 - and dMnity. The mojor 
goals '"'the Ctli Nd ICes ... lo IBCOgi ize the inhoront vabl of civs9ily in the 
Pmlal Sorvice. lo pro¥ide pna;tical inbmation, and to create .., ---of 
the opporUlities ....able lo all l!llipb/ees in the Postal Service. 

875.22 Addlllonal Information 
Specific i1f0111wtic:N1 on conducting cseer mKI diversity aw•eew 
oonfa•"""' c., be found in the c....,,,. iasus1ce al the lllllllllgtlmll 
r.N:tian C__. Md DNetsity A"""""l8SB Cor•aice Guidelines. 

1118 On-Site EEO Evaluations 
flesorved.) 

ELM SO 
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December 22. 2010 

The Unllllel S-. Poll8I Service• reelltlma ill lang-mnding cammilment Ill eqU81ty of 
opportunity in _., aspect 01 amPiDV"W!I. Eqlllll emPiDV"W!I opportunity (EEO) Is not only a 
1"1181 """iremenl under our nation's laws. but al9o a business impendiw!. EEO ill! 11 critical 
ccmponent of the Pol18I SINICe'I ellorts IO rwc:rull, develop, and ..-n Iha most qudflld, 
di-wor1<fan:e lo support OU' organzatlon's strategic mission ol dellverlng IO 9118fY household 
in America. 

It • ltle policy Ol lhe Posllll s.rvtee• lhat all employeel ind applicants for empaymanl be 
allorded equal opportunities in employment wlllloul regllfd to ..:e, color. MX. r111110nal origin, 
religion, age (40 and abow), or physical or mental disability. Employment actiona bmed on any 
ol lheee protacl8d categories are illegal. 

The Poatal Service• ia also unequi'IOClll in ila opposition to all torma of diacrimlna1ion iACluding 
narassment based on race. C04ot', sex (lndUdlng se•ual onentallOn, gender ldenllly, or gender 
stereotyping), nllllonal origin, religion. age, physical or mental disabHlty, or in repriSal !or 
part1C1paling in EEO activity. Afl employees must refran Iran practicing or loleraling 
discrmination or harassment 

Employees found to haye lllken lldions lhal Yiol• lhis policy and our axmlry'a E'i;O lawa may 
be subject to correclive action up to ind including l8mClll8I from ltle - S.Vice . 

All of u~ecubves. rl'&nageta, eupervillcn. and ernployeea-.llare in Iha reaponeibility lor 
successfully incorporating lhe Postal Servlce'S policy on equal employment opponunlly In every 
aspect of our duties and complying with lhi• country's EEO lawa. 

:'IF· ('f """1tf'r.A,r"'f-ltY 

\Y,·H-.a.-.·t~. oc. ~c:i;::oro '.~JI(' 

...... ,,. l<f"' l• .... 
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.. IJNlrEDST.iTES. 
- P'OSTAL SERVICE 

December 22, 201 IJ 

Postal Service Polley on Worilplace Harassment 

The Untted States l'ostal Service~ I• committed to pr1111idlng a work environment lrae of 
narassment based upon race, color. religion, sex (including gender i<lenhly and gender 
stereotypes). natonal origin, ;age, mental or physical disabotty, eexual orientation. genetic 
informalton or In '"'prisal for ;on employee or applicant's complaint abOlll or opposillon to 
discsim1nalton or p~1rbcipation in any proce&s or proceeding designed to remedy discrimination. 
The Postal Servlee s workl)la<:e must be one 1n wnoch al employees are treated wttl1 dignity and 
res peel by supe<vi•ors. subordinates, and cCIWOll<er5 supervisors and managers -Mii take 
prOfnpt action to pn!Nent. address. and remedy workplace conduct that i:!i contrary to ttiis Policy 

ProhlbltlHI Actlvltleo 

liarassment IS unwelcome verbal or physical conduct which "'so severe or pervas111e that ~ 
interferes with or ct1anges the condrtions of one's employment bY creating 11 hostile, inUmldallng, 
or abusive working environrmtnt. E•amples may include, but are not limited to, makmg ollensiw 
or derogatory comnients or engaging In physlClllly threatening, 1nlimidatmg or hum1hating 
t>ehavior based upc~n race. CCl·lor, religion, sax (including gender identity and gender stemotypes}, 
national origin, "II"· mental or physical disabillt)', ""xual a<ientation. 9"""tic information, or in 
reprisal for an empl1oyee or applicant's eomptaint about Of opposition to dlscriminabon or 
part101pat1on m any process 01· p<oceedlng de119ned lo remeay d1scnm1natton These activibeo 
are p:mhibited by Postal Service-• policy and may amount to harassment in violabon of federal 
~nt1-d1scnmination l,ows Violallon e>f Ihm golicy may resuK in disciplinary action up to and 
1neludmg term1nabon. Tne Pc•wl Service• is committed to pl'OVld1ng its employees a sale, 
produc.ti"°e. and inclusive wor~;ptace and wtH tolerate riothing less. 

Sexual hara&Sment 1s defined as unwelcome l5el<ual advances. requests for sexual fa•ors or 
Olt>er •erbal Of phys;lcal coMuct or a sexual nature such a<s, but ne>t limited to mai<Jng or 
threatening to make empfoyment decisions based on an employee's submission to. or rejection 
of. sexual ad•ance1. er requesl11 for sexual favors; deliberate "'repeated unsolicited remarks witl1 
a sex-uat connotatio1n or physical contact ol a se)(ual nature tnat is unwelcome to the recipient, or 
behavior that create·s a sustai1ned hosbte or abusive work environment so se"Vere or pervaS1ve 
!llat 1t unreasonably Interferes with or cnanges the condibons of one's employment 

Although nol eve<y 1 nstance or 1nappropliate behavior may M the legal definition of haras•ment, 
such behBVior 1n the workplace undermines morale and violates the Postal Service's standards o1 
eonduct. Disciplinary action n1ay result e"°en if the conduct does not constitute harassment under 
ine law 

Management R•p·o,..lblllly 

All managers and S4Jpel"'li'1sors. are responsible for preventing harassment Bnd 1napJXopriate 
~enavior that could le~ to illegal harassment, a11d must~ promptly when they learn or any 
!lUCh conauc:t Any manager ur supeNiso< who racelves a complaint m\$\ see that a prompt an<! 
lhoruugh investlgabon IS conducted. Investigations al all forms of haressment mllSI be done in 
accordance with the' "Initial Management Inquiry Process (IMIP)," Mater!als are available 1n 
Publication 552, Manager's G11idlt to Underslandlllfl ln,,.,Sljgatlng. and P,...ventlflg Harassment. 
When harassment <~ 1~'"81e conduct is foon<I, mal\ll!lf!r.' must take prompt and effec!Ne 
corrective action 

W•··· ,;.· .,; .r 1.'{J Lf 
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Employ•••' RlghlB •nd Rnpomlbllldee 

Poslal Service~ employees who believe that they •e lhe victims of harassment p<ohib•lad under 
lhis policy (1 e , harassment baaed on ·-· cOlor. religion sex (mcluding gender tdentity or 
gender Slereotypes). natJOnal 0<igin. age, mental or physical disabi~ty. sexual orientation. genebc 
information. or in repri'"I for an employee Of applicant's c0<nplalnt about Of opposition to 
discrimination or parbeopation 1n any process or proceeding de81Qned to remedy discnmination) 
or whO ti.ave wrtnesserj such harassment or inappropriate conduct, which could lead to illegal 
h&rassment. should bring Ille situation to the allelltion of a SUf*\'•SOt. a M*'lager. 01 Ille 
manager ol Human Rl!5ources to address most forms of harassment described above Refer to 
Publication 553, Employ.,.,·s Guide to Und«alanding, Preventing, and Reporting HB1983menttor 
funner information In acc0<dance with lhis policy, superviaOfS. managers, managers ol Human 
Resources. or the next hitgher level manager (HQ and HQ fietd units) are responsible for ensuring 
U1C1l Lli1ttci ant.J p1u1n1.Jl actiun 15 takttr1 w invwligaw and, wtiere appropnale. remedy sucn 
misconduct when brought to lheir attenbon The Pella! Senncetl will protect the confidanoahty of 
harassment c0<npla1nants to Iha extent posoi1ble. 

Federal law requires the Postal Service" to aflord equal employment opportunity lo employees 
and awi.cants for employment r"9811lle•• of race, color, religion nallOllal origin sex, age (40• ), 
physk:al Of mental d•SGbility, and genetic identilicallOn. Employment dascnm1nation Of repnsal for 
engaging in an EEO·P<otected achvity 1s proh101ted Employees pursuing an EEO complaint 
•l><mld contact the P<>11tal Ser111ce EEO cenbalized inlake center w~hin 45 days of the conduct 
g1\llng nse to t~e claim in Older to .,,_rve lhe<r righlll under federal law. Employees maklllQ a 
complaint can call toll lree t-888-EEO-USPS (1-388-336-8777) Deal and Har<! of Hearing 
employees can call 1-688-325-2914 !Federal Relay Ser111ce). In add~K>n, bargaining unit 
employees may seek relief through lhe grievance-arbitration proce<lures. and W applicable non· 
barg;o1mng unit employaes may use tile gnevanca procedures descnbed in Section 6~2 4. 
Employee and Labor ReJBliDns Manual 

AllegabOf'lS 1nvofv1ng any pos.sible cnminal misconduct should be reported to ttie appropnate law 
enlorcemenl authoril~ as follows: any physical miscondOCI relating to wor>.place harassm"'1t 
(i.e , any physical asS<iult. threat of a physical assaull or stalking) should be reported to the 
Postal lnspectJOn Servoce: use of any eiecironoc device. CQfnputer, or internet to transmit 
threatening or hara&Sing communlC3tlons. obscene or indecent images and materials, should be 
reported to the Office of Inspector General (OIG). 

Reprisal against employees who raise a claim of harassment, report inappropriate conduct. or 
provde evidence 1n ariy investigahon. is il\egal and can result in d1soptinary act1ori. and shoukJ be 
1'8ferred to I~• Inspection Service or OIG as appropnate. 

The Postal Service• will not tolerate any type of harassment. inappropriate conduct or reprisal io 
the workplace. 

()___ 
atrlck ' Donahoe 

I 
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Appendix D - Written Training Plans 



a UNITEDSTIJTES 
POSTIJL SERVICE 

Strategic Training Initiatives for FY2010 

Training Requirements Proposal 

Overview 
Proposal Submission Date: March 6, 2009 

Title of Training "I AM" Diversity Initiative 

Functional Area Human Resources 

Program Contact Name: William R. Farley 

Title: Inclusiveness & Diversity AnalystlTL 

Phone: 202-268-1617 

Sponsor (functional Vice Name: Susan M. LaChance 

President) Title: Vice President, Employee 

Development and Diversity 

Phone: 202-268-6566 

This training form and other referenced forms are available for download at http://pde.usps.gov/STI/. 

If your functional area does not propose any mandatory training, please complete the sponsor information, 

check the box below, and return this signed document to Grace G. Critton, Learning Deployment and 

Support; W.F. Bolger Center for Leadership Development; 9600 Newbridge Drive; Room 234; Potomac, 

Maryland 20854-4436; phone: 301-983-7264. The suggested response date is March 6, 2009. 

D We do not propose any mandatory training 

2 

• 

http://pcle.usDS.aov/STI/


• 

Training Purpose 
Provide United States Postal Service (USPS) employees (craft, EAS, PCES, casual, temporary, transitional 
(TE), Postmaster Relief, PSE, new hires) with strategic and functional understanding of workplace 
inclusiveness. Advise them of their Equal Employment Opportunity (EEO) rights and remedies under 
Federal antidiscrimination laws in accordance with the Notification and Federal Employee Antidiscrimination 
and Retaliation Act of 2002 (No FEAR Act), Public Law 107-17 4, and in accordance with the Equal 
Employment Opportunity Commission's (EEOC) Management Directive 715 (MD-715). This law requires 
each Federal agency shall provide to the employees of such agency, training regarding their rights and 
remedies. 

Messaging will focus on fostering employee engagement and inclusion. Today, creating a workplace that 
understands diversity is a business imperative to maximize efficiency and productivity. 

The three phases are: 

• Phase I - I AM ... 
• Phase II - I AM responsible· for ... 
• Phase Ill - I AM aware ... 

This training will advise all employees (craft, EAS, PCES, casual, temporary, transitional, Postmaster Relief, 
new hires) of their rights and remedies under Federal antidiscrimination laws and Whistleblower Protection 
regulations in accordance with the No Fear Act, Public Law 107-174, and in accordance with the EEOC MD-
715. The law requires training of all employees no longer than every two (2) years. 

Business Case 
Assessment of Needs 

The No FEAR Act was signed into law May 15, 2002, and became effective October 1, 2003. Section 202 of 
the Act requires agencies to notify and train all employees regarding their rights and remedies under the 
federal antidiscrimination laws that apply to them. Regulations issued by Office of Personnel Management 
(OPM) require initial training (provided in FY2006 and subsequent training in FY2008) and periodic training 
(no longer than every two (2) years) of all newly appointed employees. This training is the periodic training 
required in FY2010 under the law and OPM regulations. The EEOC's MD-715 also requires that all 
employees and supervisors receive training on the operation of the EEO process, protections afforded to 
employees, related policy statements, and reasonable accommodation procedures. 

Alignment with Corporate Direction 

Over the last two decades, U.S. businesses have dramatically changed the way they define and discuss 
diversity in the workplace. Once seen as primarily a hiring task related to affirmative action, diversity has 
evolved to include many dimensions beyond gender and race, including age, class, disability, religion, and 
family situation. More rece,ntly, many companies have shifted their focus from diversity alone to diversity, 
employee engagement, and inclusiDn. Therefore, we would like to bring that message forward and also 
comply with the requirement to inform our employees of their EEO rights and remedies. 

The Postal Service is committed to providing equal opportunities for all employees. Awareness is the key to 
ensuring a workplace free of unlawful and inappropriate conduct. The Postal Service is delivering on its 
commitment to improve thE! work environment by providing training to all employees with information 
regarding EEO laws and re,medies as required by federal law and regulations. 
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Analysis of Proposed Training 

Training Design 
Audience(s): 

All employees (craft, EAS, PCES, casual, temporary, transitional, Postmaster Relief, new hires). 

Training Content 

Phase I - I AM ... - To engage employees and foster an inclusive environment we must emphasize the 
importance of the Postal Service as a great corporate citizen valuing everyone's contribution. This phase will 
highlight employee involvement in areas beyond their jobs - as volunteers, donors, survivors, and heroes. 

Phase II - I AM Responsible for ... - Affirm everyone's commitment to personal and corporate 
responsibilities, which are viable to the success of the Postal Service for many years to come. This phase 
will highlight employee's responsibilities to each other at work and to the Postal Service - managing costs, 
owning careers, and focusing on customers. 

Phase Ill - I AM Aware of ... - In compliance with the No FEAR Act Law, it is important that all employees 
are made aware of their rights and remedies under federal anti-discrimination protection laws. This phase 
will address the rights of valued employees to be treated with dignity and respect, and offers remedies 
employees may pursue if they believe they have not been treated correctly. 

Deliverv Methods 

Postcard mailings to all employees 

Postal Link articles 

Screen savers 

Postal Vision 

Stand up Talks 

Training proyiders 

Managers/orientation instructors 

Costs and Benefits 

Costs 

Go to attached table entitled Cost Summary of Proposed National Training. 

Benefits (quantifiable and un-guantifiablel 

Go to attached table entitled Benefits Summary of Proposed National Training. 
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Benefits Summary of Proposed National Training Initiatives 
Sponsor: Vice President. Employee Development and Diversitv 

Non-Quantifiable 
Title of Training Rationale Description of Benefits Quantifiable Value (3) Value (4) 

"I AM" Diversity Initiative Required by Public Law 107-174 Will demonstrate the Demonstrate to 
(No FEAR Act) and the Equa! commitment of the USPS to employees that 
Employment Opportunity a workplace free of USPS is committed 
Commission's Management discrimination. to a work 
Directive 715, and to raise environment free of 
awareness of the value diversity discrimination. 
brings to the workplace. 

$0 

$0 

$0 

$0 

$0 

$0 

$0 

$0 

(1) Rationale: State the major reason the course should be made mandatory, such as DAR, legal compliance, OSHA, FAA, EPA, or labor contracts. 
(2) Description of Benefits: Identify potential value of the training in terms of increased productivity, cost savings, increased revenue, reduced accidents, etc. 
(3) Quantifiable Value: Quantify the projected benefits described in Column 3; for example, cost savings in dollars, increased revenue in dollars, etc. 
(4 Non.Quantifiable Value: Describe the value of trainin in terms of morale, leadershi , or anization culture, ublic ima e, etc. 
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Cost Summary of Proposed National Training 
Sponsor: Vice President. Employee Development and Diversitv 

Number of Taraeted EmDlovees 111 Duration Field Workhour Field Delivery Total Costs for FY 
Title of Training EAS Craft (in hours) HQ Costs (2) Costs (3) Costs (4) 2010 

"I AM" Diversity 
Initiative 68,663 553,382 1.00 $105,000 $25,225, 115 $25,330, 115 

X $45/hr X $40/hr. 
$3,089,835 $22, 135,280 

$0 $0 
Note: The 
numbers are $0 $0 
based on a total 
complement of $0 $0 
622,045 in FY09. 
All employees, $0 $0 
including casual, 
temporary, $0 $0 
transitional, and 
relief are required $0 $0 
to receive the 
training. 

$0 $0 

$0 $0 

Totals 68,663 553,382 1.00 $105,000 $25,225, 115 $25,330, 115 

(1) Number of targeted employees: Break down for EAS and craft to estimate standard costing based on average loaded hours (ALH) (see #3 below). 
(2) Headquarters Costs: This figure is based on costs borne by Headquarters such as course development, train-the-trainer, and in some cases instructor costs and travel for 
participants. 
(3) Field Workhour Costs: These are calculated based on average loaded hours (ALH) for craft and EAS employees. ALH for craft employees (excluding transitional and casual) 
is $40/hr and for EAS is $45/hr. 
(4) Field Delivery Costs: Costs associated with training facilities, instructors, supplies, travel, and per diem. 

• • 
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PERSONNEL AND 
READIN~SS 

UNDER SECRETARY OF DEFENSE 
4000 DEFENSE PENTAGON 

WASHINGTON, D.C. 20301-4000 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Chairwoman Berrien: 

Enclosed please find a compilation of Fiscal Year 2012 reports from the Department of 
Defense Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

If you have any questiom. about this submission or require more information, please 
contact Mr. James Love at 703-571-9331 or atjames.love@osd.mil. 

Enclosure: 
As stated 

Sincerely, 

Clarence A. Johnson 
Director 
Office of Diversity Management and 

Equal Opportunity 

I'. ''. ,-, - , , 

<.I ·( ' '' I 

.- 1·-; '.,/·_-, 
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Department of Defense 

Office of Diven;ity Management and Equal Opportunity 

4000 ])efense Pentagon, Room 5D641 

\Vashington, DC 20301-4000 

Fiscal Year 2011 

Report to Congress 

Notification and :Federal Employee Antidiscrimination and 

Retaliation Ac:t of 2002 (No FEAR Act), P.L. 107-174 



INDEX OF DoD COMPONENT FYll NO FEAR REPORTS 

Component: 

• Army & Air Force Exchange Service (AAFES) 
• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Commissary Agency (DeCA) 
• Defense Finance and Accounting Service (DF AS) 
• Defense Human Resources Activity (DHRA) 
• Dt::fense Intelligence Agency (DIA) 
• Dt::fense Information Systems Agency (DISA) 
• Defense Logistics Ag1!ncy (DLA) 
• De:fense Media Activity (DMA) 
• Department of Defense Education Activity (DoDEA) 
• Department of Defense Inspector General (DoDIG) 
• Defense Security Service (DSS) 
• Defense Technical Information Center (DTIC) 
• Defense Threat Reduction Agency (DTRA) 
• Missile Defense Agency (MDA) 
• National Geospatial-Intelligence Agency (NGA) 
• National Security Agency (NSA) 
• TRJCARE Management Activity (TMA) 
• Department of the Air Force (USAF) 
• Department of the Navy (USN) 
• Uniformed Services Lniversity of the Health Sciences (USUHS) 
• Washington Headqua1ters Services (WHS) 

DIrobin
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USUHS No FEAR Act Data, FY 2011 

Uniformed Services University of the Health Sciences 
Equal Employment Opportunity Data Posted Pursuant to the No FEAR Act, March 2012 

No Fear Act Report 
Com p laint Activity 

2011 
Number of Complaints Filed 

Number of Complainants 
Repeat Filers 

Compl aints by Basis 

Note: Complaints can be 
filed alleging multiple 
bases. The sum of the 201 1 
bases may not equal total 
complaints filed. 

Race 
Color 
Religion 

Reprisa l 
Sex 
National Origin 
Equal Pay Act 

Age 
Disability 
Non-EEO 

8 

8 
0 

2 
0 
0 
1 
3 
1 

0 
1 

1 

0 



Complaints by Issue 

Note: Complaints can be 
filed alleging multiple 
issues. The sum of the 2011 
issues may not equal total 
complaints filed. 

Appointment/Hire 0 

Assignment of Duties 0 

Awards 0 

Conversion to Ful l-time 0 

Demotion 0 

Reprimand 0 

Removal 0 

Suspension 0 

Other 0 

Duty Hours 0 

Evaluation Appra isal 0 

Examination/Test 0 

Harassment 
Non-Sexual 1 

Sexual 1 

Medical Examination 0 

Pay (Including Overtime) 0 

Promotion/Non-Selection 0 

Reassignment 
Denied 0 

Directed Page 2 0 



Reasonable Accommodation 1 

Reinstatement 0 

Retirement 0 

Termination 0 

Terms/Conditions of 0 
Emolovment 
Time and Attendance 0 

Training 0 

Other 0 

Processing Time 

201 1 
Complaints pending during 
fiscal vear 8 

Average number of days in 
investiqation staqe 120 

Average number of days in 
final action staoe 0 

Complaint pending during 
fiscal year where hearing was 
reauested 0 

Average number of days in 
investioation staoe 0 
Average number of days in 
final action staqe 0 

Complaint pending during 
fiscal year where hearing was 
not requested 0 

Average number of days in 
investiaation staae 0 
Average number of days in 
final action staqe 0 

Complaints Dismissed by 
Agency 

2011 
Total Complaints Dismissed 0 
bv Aoencv 
Average days pending prior 0 
to dismissal Page 3 



Complaints Withdrawn by 
Com plainants 

Total Complaints Withdrawn 0 
by Complainants 

Total Fi nal Actions Finding 
Discrimination 2011 

# Ofo 

Total Number Findings 0 0 

Without Hearing 0 0 1 
With Hearing 0 0 

Findings of Discrimination 
Rendered by Basis 

Note: Complaints can be 
filed alleging multiple 2011 

bases. The s um of the 
bases may not equal t otal # Ofo 

complaints and findings. 

Total Number Findings 0 0 

Race 0 0 
Color 0 0 
Religion 0 0 
Reprisal 0 0 
Sex 0 0 
National Origin 0 0 
Equal Pay Act 0 0 
Age 0 0 
Disability 0 0 
Non-EEO 0 0 
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Findings After Hearing 0 0 
Race 0 0 
Color 0 0 

Religion 0 0 

Reprisal 0 0 
Sex 0 0 

National Origin· 0 0 
Equal Pay Act 0 0 
Age 0 0 
Disability 0 0 
Non-EEO 0 0 

I 
Findings Without Hearing 0 0 

Race 0 0 
Color 0 0 
Religion 0 0 
Reprisal 0 0 
Sex 0 0 
National Origin 0 0 
Equal Pay Act 0 0 

Age 0 0 
Disability 0 0 

Non-EEO 0 0 

Page 5 



Findings of Discrimination 
Rendered by Issue 2011 

# O/o I 
Total Number Findings a· 0 
Appointment/Hi re 0 0 

Assignment of Duties 0 0 
Awards 0 0 
Conversion to Fu ll-time 0 0 
Disciplinary Action 0 0 

Demotion 0 0 

Reprimand 0 0 

Suspension 0 0 
Removal 0 0 
Other 0 0 

Duty Hours 0 0 
Evaluation Appraisal 0 0 

Examination/Test 0 0 
Harassment 0 0 

Non-Sexual 0 0 
Sexual 0 0 

Medical Examination 0 0 
Pay (Including Overtime) 0 0 

Promotion/Non-Selection 0 0 
Reassignment 0 0 

Denied Page 6 0 0 



Directed 0 0 

Reasonable Accommodation 0 0 

Reinstatement 0 0 

Retirement 0 0 

Termination 0 0 

Terms/Conditions of 0 0 

Time and Attendance 0 0 

Training 0 0 

Other 0 0 

Findings After Hearing 0 0 

Appointment/Hire 0 0 
Assignment of Duties 0 0 

Awards 0 0 
Conversion to Full-time 0 0 
Disciplinary Action 0 0 

Demotion 0 0 

Reprimand 0 0 

Suspension 0 0 

Removal 0 0 
Other 0 0 

Duty Hours 
Evaluation Appraisal 0 0 
Examination/Test 0 0 
Harassment 0 0 

Non-Sexual 0 0 

Sexual 0 0 

Medical Examination 0 0 
Pay (Including Overtime) 0 0 
Promotion/Non-Selection 0 0 
Reassignment 0 0 

Denied 0 0 

Directed 0 0 
Reasonable Accommodation 0 0 

Reinstatement Page 7 0 0 



Retirement 0 0 
Termination 0 0 
Terms/Conditions of 0 0 
Emolovment 
Time and Attendance 0 0 
Training 0 0 
Other 0 . 0 

Findings Without Hearing 0 0 

Appointment/ Hi re 0 0 
Assignment of Duties 0 0 
Awards 0 0 I 

Conversion to Full-time 0 0 
Disciplinary Action 0 0 

Demotion 0 0 
Reprimand 0 0 
Suspension 0 0 
Removal 0 0 
Other 0 0 

Duty Hours 0 0 
Evaluation Appraisal 0 0 
Examination/Test 0 0 
Harassment 0 0 

Non-Sexual 0 0 
Sexual 0 0 

Medical Examination 0 0 
Pay (Including Overtime) 0 0 
Promotion/Non-Selection 0 0 
Reassignment 0 0 

Denied 0 0 
Directed 0 0 

Reasonable Accommodation 0 0 

Pa e ~ g 



Reinstatement 0 0 
Retirement 0 0 
Termination 0 0 
Terms/Conditions of 0 0 
Emolovment 
Time and Attendance 0 0 
Training 0 0 
Other 0 0 

Pending Complaints Filed 
in Previous Fiscal Years by 

Status 2011 
Total complaints from 2 
orevious Fiscal Years 
Total Complainants 2 

Number of complaints 
pending 

Investigation 0 
Hearing 1 
Final Action 1 
Appeal with EEOC Office of 0 
Federal Ooerations 

Complaint Investigations 

2011 
Pending Complaints Where 
Investigations Exceeds 
Reauired Time Frames 1 

Page 9 



UNIFORMED SERVICES UNIVERSITY OF THE HEALTH SCIENCES 
4301 JONES BRIDGE ROAD 

BETHESDA, MARYLAND 20814-4712 
http://www.usuhs.mil 

March 21, 2012 

MEMORANDUM FOR JIMMY LOVE, OFFICE OF DIVERSITY MANAGEMENT & 
EQUAL OPPORTUNITY 

Subject: EEO DATA POSTED PURSUANT TO THE NO FEAR ACT, FY 20 11 

Attached you will find a PDF oopy of the Unifoqned Services University of the 
Health Sciences' EEO Data Posted Pursuant to the No FEAR Act, FY2011 . 

If you have any questions, feel free to contact Mr. Edmund Burke, EEO 
Representative, at (30 I) 295·93 88. 

&h~rc~ 
Equal Employ ent Opportunity Officer 

Learning to Care for Those in Harm's Way 





 



THE SECRETARY OF VETERANS AFFAIRS 

WASHINGTON 

March 9, 2012 

The Honorable Jacquelin A. Berrien 
Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Madam Chair: 

I am pleased to send you the enclosed copy of the Department of Veterans 
Affairs (VA) Fiscal Year 2011 annual report prepared in accordance with Section 203 of 
the Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 
(No FEAR Act), Public Law 107-174. 

This report provides information regarding the number of cases arising under the 
respective areas of law cited in the No FEAR Act where discrimination was alleged; the 
amount of money required to be reimbursed by VA to the Judgment Fund in connection 
with such cases; the number of employees disciplined for discrimination, retaliation, 
harassment or any other infractions of any provision of law referred to under the Act; 
and an analysis of trends and knowledge. 

An identical letter has been sent to each entity designated to receive this report 
as listed in Section 203 of the No Fear Act, as well as to the U.S. Attorney General and 
the Director of the U.S. Office of Personnel Management. 

Enclosure 

Sincerely, 
\ 

Eric K. Shinseki 

. . '\f b \ '6~\\ l\Ul 
. .. . \ \ 
.~ 

' 



Department of Veterans Affairs 

Fiscal Year 2011 Annual Report 

Notification and Federal Employee Anti-discrimination and 

Retaliation Act of 2002 (No FEAR Act) 

Public Law 107-174 

March 2012 



BACKGROUND 

The Notification and Federal Employee Antidiscrimination and Retaliation Act (No FEAR 
Act) was signed into law by President George W. Bush on May 15, 2002, and became 
effective on October 1, 2003. The Act requires Federal agencies to be accountable for 
violations of anti-discrimination and whistleblower protection laws and to post certain 
statistical data relating to Federal sector EEO complaints filed with the agency. 

Section 203 of the No FEAR Act requires that each Federal agency submit an annual 
Report to Congress not later than 1 BO days after the end of each fiscal year. Agencies 
must report on the number of Federal district court cases arising under each of the 
respective areas of law specified in the Act in which discrimination was alleged; the 
status or disposition of cases; the amount of money required to be reimbursed; the 
number of employees disciplined; any policies implemented related to appropriate 
disciplinary actions against a Federal employee who discriminated against any individual, 
or committed a prohibited personnel practice; and an analysis of the data collected such 
as trends and causal analysis. 

REPORTING REQUIREMENTS 

Section 203 of the No FEAR Act has nine reporting requirements. VA's response for 
each requirement for fiscal year 2011 can be found below: 

(1) The number of cases in Federal court pending or resolved in each fiscal year and 
arising under each of the respective provisions of the Federal Antidiscrimination Laws 
and Whistleblower Protection Laws applicable to them as defined in § 724.102 of subpart 
A in which an employee, former Federal employee, or applicant alleged a violation(s) of 
these laws, separating data by the provision(s) of law is as follows: 

• Number of Cases Still Pending at End of Reporting Period: 1661 

• Number of Cases Resolved During Reporting Period: 1242 

(2) In the aggregate, for the cases identified in paragraph (a)(1) of this Section 203 and 
separated by provision(s) of law is as follows: 

Of the 290 cases set forth in the response to Reporting Requirement #1 for the 
reporting period, below is the number of times that a particular basis for discrimination is 
mentioned in a complaint: 3 

1 This total includes one Whistleblower Act complaint. 
2 This total includes on Whistleblower Act complaint. 
3 In looking at these numbers, one should take into consideration that many complaints contain multiple bases of 
alleged discrimination. 

2 



A. Number of pending cases in which a particular basis for discrimination is listed: 

Reprisal 81 National Origin 27 
Race 70 Color 18 
Sex (Gender) 47 Sexual Harassment 8 
Disability 53 Whistleblower Act 1 
Age 47 Equal Pay Act 0 
Religion 13 

B. Number of times a particular basis for discrimination was listed in resolved 
complaints: 

Reprisal 60 National Origin 14 
Race 49 Color 9 
Sex (Gender) 43 Sexual Harassment 5 
Disability 34 Whistleblower Act 1 
Age 37 Equal Pay Act 0 
Religion 4 

(i) Manner in which 124 resolved cases were resolved: 

Judgment on Merits in Favor of Agency 28 
Judgment on Merits in Favor of Plaintiff 3 
Number of cases resolved by Settlement 45 
Number of cases resolved by Dismissal by Court 47 
Number of cases resolved by Plaintiff's Withdrawal 1 

(ii) The amount of money required to be reimbursed to the Judgment Fund by the agency 
for payments as defined in § 724.102 of subpart A is as follows: 

Total amount reimbursed to Judgment Fund: $3,794,104.71 4 

(iii) The amount of reimbursement to the Fund for attorney's fees where such fees have 
been separately designated is as follows: 

Total amount reimbursed to the Judgment Fund for attorney fees: $901 ,206.065 

(3) In connection with cases identified in paragraph (a)(1) Section 203, provide the total 
number of employees in each fiscal year disciplined as defined in § 724.102 of 
subpart A and the specific nature, e.g., reprimand, etc., of the disciplinary actions taken, 
separated by the provision(s) of law involved. 

4 The amount listed represents the total amount of money paid to Plaintiffs during Fiscal Year 2011. However, not all 
of the payments made to Plaintiffs were paid thru the Judgment Fund. Instead some payments to Plaintiffs were made 
directly to the Plaintiff by the facility or Agency, thus not requiring any reimbursement to the Judgment Fund. 

'The amount listed represents the total amount of attorney fees paid during Fiscal Year 2011. However, not all 
attorney fees were paid thru the Judgment Fund. Instead some attorney fee payments were made directly to the 
attorney by the facility or Agency, thus not requiring any reimbursement to the Judgment Fund. 
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Employees disciplined as defined in regulation 
§724.102 of cases pending or resolved in Federal 
Court 
Fiscal Year 2006 2007 2008 2009 2010 2011 
Reprimand 0 0 1 0 1 
Civil riahts act of 1964 
Aae Discrimination in Employment Act of 1967 
Fair Labor Standards Act of 1973 
Marital status or political affiliation 
Whistleblower 

Suspension 0 0 1 0 0 
Civil Rights Act of 1964 
Age Discrimination in Emoloyment Act of 1967 
Fair Labor Standards Act of 1973 
Marital status or political affiliation 
Whistleblower 

Reduction in Grade or Pav 0 0 0 1 0 
Civil rights act of 1964 
A!le Discrimination in Employment Act of 1967 
Fair Labor Standards Act of 1973 
Marital status or political affiliation 
Whistleblower 

Removal 0 1 0 0 2 
Civil riahts act of 1964 
AQe Discrimination in Employment Act of 1967 
Fair Labor Standards Act of 1973 
Marital status or political affiliation 
Whistleblower 

(4) Provide the final year-end data about discrimination complaints for each fiscal year 
that was posted in accordance with Equal Employment Opportunity Regulations at 
subpart G of title 29 of the Code of Federal Regulations (implementing section 
301(c)(1)(B) of the (No FEAR Act): 

3 

5 

0 

0 

Attachment A contains this information. The No FEAR Act requires that this data 
be provided for each of VA's Administrations; therefore, the Attachment contains 
VA's aggregate data in Tab 1, data for the Veterans Health Administration (VHA) 
in Tab 2, the Veterans Benefits Administration (VBA) in Tab 3, and the National 
Cemetery Administration (NCA) in Tab 4. 

(5) In connection with cases in Federal court, provide the number of employees in each 
fiscal year disciplined as defined in§ 724.102 of subpart A in accordance with any 
agency policy described in paragraph (a)(6) of Section 203. The specific nature, e.g., 
reprimand, etc., of the disciplinary actions taken must be identified: 
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Employees disciplined as defined in regulation 
§724.102 of cases pending or resolved in Federal 
Court 
Fiscal Year 2006 2007 2008 2009 2010 2011 

Reorimand 0 0 1 0 1 3 
Civil riqhts act of 1964 
Aqe Discrimination in Emplovment Act of 1967 
Fair Labor Standards Act of 1973 
Marital status or political affiliation 
Whistleblower 

Suspension 0 0 1 0 0 5 
Civil Riahts Act of 1964 
Aae Discrimination in Emoloyment Act of 1967 
Fair Labor Standards Act of 1973 
Marital status or political affiliation 
Whistleblower 

Reduction in Grade or Pav 0 0 0 1 0 0 
Civil riahts act of 1964 
Age Discrimination in Employment Act of 1967 
Fair Labor Standards Act of 1973 
Marital status or political affiliation 
Whistleblower 

Removal 0 1 0 0 2 0 
Civil riahts act of 1964 
Age Discrimination in Employment Act of 1967 
Fair Labor Standards Act of 1973 
Marital status or political affiliation 
Whistleblower 

(6) Provide a detailed description of the agency's policy for taking disciplinary action 
against Federal employees for conduct that is inconsistent with Federal Antidiscrimination 
Laws and Whistleblower Protection Laws or for conduct that constitutes another 
prohibited personnel practice revealed in connection with agency investigations of 
alleged violations of these laws are as follows: 

• VA Handbook 5021, Part I, Chapter 1 contains the policy for taking disciplinary 
and adverse actions in the Department of Veterans Affairs, and this chapter 
applies to all VA employees appointed under title 5 U.S.C., and employees 
appointed under title 38 U.S.C., sections 7401(3). (Attachment B) 

• VA Handbook 5021, Part II, Chapter 1 governs disciplinary and major adverse 
actions based on conduct or performance, and this chapter applies to VA 
employees holding a full-time, permanent appointment under 38 U.S.C 7401(1) 
who have satisfactorily completed the probationary period required by 38 
U.S.C. 7403(b). (Attachment C) 

(7) Provide an analysis of the information provided in paragraphs (a)(1) through (6) of 
Section 203 (in conjunction with data provided to the Equal Employment Opportunity 
Commission in compliance with 29 CFR part 1614 subpart F of the Code of Federal 
Regulations) is as follows: 

5 



2011 Formal Complaint Activity 

VA-wide formal complaint activity has increased by 14.1 % since fiscal year (FY) 
2006 and increased by 7.2% since 2010. The following is a breakdown of 
complaint activity by Administration since 2010: 

o Veterans Health Administration complaint activity increased by 6.68%. 
o Veterans Benefits Administration complaint activity increased by 19.34%. 
o National Cemetery Administration complaint activity decreased by 9.52%. 

Frequency of Bases and Claims 

Since 2006, the most frequently cited basis in EEO complaints throughout VA has 
remained relatively constant: reprisal, race, disability, sex, and age. The following 
depicts the frequency of bases raised in complaints filed in FY 2011. 

Age 
15% 

Equal Pay Act 
0% 

National Origin 
5% 

Most Frequently Filed Bases VA wide 

Sex (Gender) 
16% 

Color. 
2% 

Religion 
1% 

The most commonly cited claims have also remained relatively constant since 
FY 20066

: non-sexual harassment (44%), promotion/non-selection (54%) and 
disciplinary actions (38%). Non-sexual harassment shows a significant decrease 
from 1661 in FY 2010 to 1019 in FY 2011, which is a 39% reduction. 
Promotion/non-selection slightly decreased from 440 in FY 2010 to 393 in FY 
2011, which is an 11 % reduction. Disciplinary actions slightly increased from 342 
in FY 2010 to 350 in FY 2011, which is a 2% increase. 

6 This information is based on fiscal year 2006 to fiscal year 2011, VA-wide data. 
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Findings of Discrimination 

Findings of discrimination remained the same VA-wide from FY 2010. 

o VHA findings increased by 9.7% since 2010. 
o VBA finding decreased by 50% since 2010. 
o In NCA there was one case of discrimination in 2007, which was the first 

finding since 2004. There have been no findings since 2007. 

(8) For each fiscal year, any adjustment needed or made to the budget of the agency to 
comply with its Judgment Fund reimbursement obligation(s) incurred under§ 724.103 of 
subpart A is as follows: 

The budget is adjusted annually based on an analysis of historical reimbursement 
data. 

(9) The agency's written plan developed under§ 724.203(a) of subpart B, to train its 
employees is as follows: 

The VA Learning University (VALU) uses the VA Talent Management System (TMS) 
to provide VA online learning information and testing to demonstrate knowledge. A 
threshold score must be obtained on the test in order to receive credit for the training. 
Classroom training is available for employees without computer access and for those 
who opt to receive training in a traditional setting. Online training is located on the TMS 
site at: 

https:llwww.tms.va.govlp/ateauluser//ogin.jsp 

Ongoing training is available. Employees are automatically assigned the training in the 
TMS and required to complete it when starting employment. The TMS also sends an 
email reminding employees of this training requirement prior to it becoming due. 

Training taken online through the TMS is automatically documented and employees 
have the option of printing out training certificates. Employees who receive classroom 
training have their attendance captured by the instructor(s) or organization sponsoring 
the training. The completions are manually entered and employees are able to print 
out certificates of completion from the TMS. 

7 
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Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR §1614.704(a) - © 

Complaint Activity 

Number of Complaints Filed in FY 1614.704(a) 

Number of Complainants 1614.704(b) 

Repeat Filers 1614.704(c) 

29 CFR §1614.704(d) 

Complaints by Basis 

Race 
Color 
Reliaion 
Reorisal 
Sex 
National Origin 
Eaual Pav Act 
Aae 
Disabilitv 
Other 
Non-EEO 

Internal Complaint Activity 
VA-Wide 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 

2006 2007 2008 2009 2010 
2034 1921 2118 2232 2199 

1863 1765 1947 2051 2083 

146 127 136 137 116 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 

2006 2007 2008 2009 2010 
1311 1219 1450 1679 1566 

70 108 108 103 130 
127 92 163 147 121 

1395 1324 1654 1746 1767 
951 893 1059 1152 1153 
355 249 329 308 347 

22 8 12 
902 728 858 1142 1042 
958 871 1041 1040 1219 

57 92 0 0 0 

2011 

2369 

2198 

147 

2011 

873 
67 
58 

869 
609 
187 

6 
590 
659 

0 



29 CFR §1614.704(e) 

Complaints by Issue 

Annointment/Hire 
Assianment of Duties 
Awards 
Conversion to Full-time 
Disciolinarv Action 

Demotion 
Reprimand 
Suspension 
Removal 
Other 

Dutv Hours 
Evaluation Annraisal 
Examination/Test 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pav (lncludina Overtime) 
Promotion/Non-Selection 
Reassionment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Emplovment 
Time and Attendance 
Trainina 
Other 

Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

Internal Complaint Activity 
VA-Wide 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 
2011 

2006 2007 2008 2009 2010 
212 123 105 145 79 108 
293 146 184 139 154 131 

61 47 37 24 32 18 
7 3 1 2 1 1 

565 403 331 365 342 350 
2 14 10 17 11 15 

95 72 60 51 59 57 
213 136 107 96 87 103 

0 48 62 68 56 69 
255 133 92 133 129 106 
138 46 59 58 65 30 
167 129 124 95 146 171 

4 1 1 3 2 0 
1901 1592 1445 1780 1734 1101 
1809 1465 1377 1672 1661 1019 

92 127 68 108 73 82 
14 15 9 8 14 6 

135 129 123 68 87 97 
846 665 653 468 440 393 
180 113 79 78 88 77 ,, 

:~¥;~'::,~~ ,, 
t:'.'#46:>'.',~fi-<W ~;·'°' ~~ ;-;.-~-~"; <-«,,_.,,~,,, -·"' 

179 95 117 113 131 172 
1 2 2 4 3 1 

50 38 23 24 30 31 
262 201 191 289 273 225 
111 60 46 68 48 44 
327 218 190 175 171 153 
93 61 55 60 63 69 

580 382 405 485 411 311 



29 CFR !i1614.7041fl 

Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

Internal Complaint Activity 
VA-Wide 

Processing Time " ... post the average length of time it takes to Previous Fiscal Year Data 

complete each step of the process for every complaint that is 
Ave. Ave.D Ave. Ave. pending during any time of the then fiscal year ... " Num. Num. Num. Num. 
n2UQ -··- n-.. - n-··-

2006 2007 2008 2009 
All comolaints oendinQ in lnvesticative Stace 1614.704 904 174 460 122.4 552 117 510 101 
All complaints pendinq in Final AQencv Action Stace If) (1) 109 619 207 454 175 422 277 449 
All complaints pending in which Hearing was not requested 1614.704 95 585 

(I) (2) 417 284 548 259 267 408 
Time in lnvestication Stace 95 221 417 216.6 548 191 267 174 
Time to issue Final Acencv Action 442 72 417 67 548 68 425 75 

All complaints pending in which a Hearing was requested 1614.704 763 588 
(I) (3) 326 235 291 201 1248 493 

Time in lnvestication Staqe 763 213 326 222.3 291 193 1248 184 
Time to issue Final Acencv Action 381 11 326 13 291 8 322 14 

Num. 
Ave. 
Days 

Ave.D Num. ... ~ 2011 
2010 

571 116.5 564 114.9 
268 500.6 317 503.3 

261 483.7 301 472.6 
261 181.5 301 180.3 
506 •120 465 '125 

1367 554.3 1435 592.4 
1367 181.8 1435 183.0 
365 14 439 15 

• This figure includes the average delay in getting the file to the Department's adjudication office (OEDCAJ in VA 's Central Office of 4 days; said delay computed from 
start of Final Action Staae rsee Sec. 1614. 102rn11 to receint of investiaative file in OEDCA. Actual mocessina time in OEDCA was 121 davs. 

29 CFR §1614.704(g) 29 CFR §1614.705 Comparative Data 

Complaints Dismissed by Agency Pursuant to Previous Fiscal Year Data 
2011 

1614.107(a) 2006 2007 2008 2009 2010 
Total Comolaints Dismissed bv Acencv 404 414 389 485 418 556 
Average days pending prior to dismissal 52.9 

54.03 54.25 53.5 48.7 49.3 

29 CFR §1614.704(h) 29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 2011 

Complaints Withdrawn by Complainants 2006 1l 2007 I 2008 I 2009 I 2010 
Total Complaints Withdrawn bv Complainants 188 2191 2031 1841 178 203 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

2.9 CFR &1614.704!il 

Total Final Agency Actions Finding Discrimination 

Total Number Findinis 7041h)(1) 
Without Hearina 704 h\12) 
With Hearina 7041h\, 3) 

29 CFR &1614.704fil 

Findings of Discrimination Rendered by Basis 

Total Number Findinas 104m111 
Race 
Color 
Reliaion 
Reorisal 
Sex 
National Oriqin 
Equal Pav Act 
Aae 
Disabilitv 
Non-EEO 

29 CFR &1614.704fil 

Findings of Discrimination Rendered by Basis 

Number Findings Rendered 
After Hearina 704mr31 

Race 
Color 
Religion 
Reprisal 
Sex 
National Oriain 
Eaual Pav Act 
Aae 
Disability 
Non-EEO 

Internal Complaint Activity 
VA-Wide 

1.11 CFR §1614.705 Comnarative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 
# % # % # % # % 

18 34 24 100 22 100 
6 33% 6 18% 12 50% 6 27% 

12 67% 28 82% 12 50% 16 73% 

29 CFR &1614.705 Comoarative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 
# % # % # % # % 

18 34 24 100 22 100 
1 3% 9 26% 5 17% 2 9% 

1 3% 1 6% 
1 3% 

5 15% 12 35% 14 58% 9 41% 
5 15% 4 12% 4 17% 

2 6% 1 6% 
1 6% 2 6% 
3 9% 1 6% 4 18% 
7 21% 12 35% 4 17% 8 36% 

29 CFR &1614.705 Comoarative Data 
Previous Fiscal Year Data 

2006 2007 2.008 2009 
# % # % # % # % 

12 28 12 16 
50% 73% 

1 100% 9 100% 4 80% 2 100% 
1 100% 
1 100% 

5 100% 11 92% 7 50% 8 89% 
4 80% 4 100% 1 50% 

2 100% 
2 100% 

3 100% 1 100% 4 100% 
4 57% 7 58% 1 25% 4 50% 

2010 
2011 

# % # % 
33 100 33 100% 
10 30% 10 30% 
23 70% 23 70% 

2010 
2011 

# % # % 
33 100% 33 100% 
6 18% 3 9% 
1 3% 1 3% 
0 0% 1 3% 

14 42% 14 42% 
8 24% 6 18% 
2 6% 
0 0% 
5 15% 2 6% 
7 21% 11 33% 
0 0% 

2.010 
2011 

# % # % 
23 33 100% 

70% 23 70% 
5 83% 3 100% 
1 100% 1 100% 
0 0% 
8 57% 11 79% 
4 50% 5 83% 
2 100% 
0 0% 
4 80% 2 100% 
5 71% 4 36% 
0 0% 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR !i1614.7041il 

Findings of Discrimination Rendered by Basis 

Total Number Findinas 7041ilf1) 
Number Findings Rendered Without Hearing 704ij)(2) 

Race 
Color 
Reliaion 
Reprisal 
Sex 
National Oriain 
Eaual Pav Act 
Aae 
Disability 
Non-EEO 

Internal Complaint Activity 
VA-Wide 

29 CFR §1614.705 Comparative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 

# % # % # % # % 
18 34 24 6 27% 
6 6 12 

50% 
1 20% 
1 100% 

1 8% 7 50% 1 11% 
1 20% 1 50% 

1 100% 
1 100% 

3 43% 5 42% 3 75% 4 50% 

2011 
2010 

# % # % 
33 100% 33 100% 
10 10 70% 

30% 
1 17% 
0 0% 
0 0% 1 100% 
6 43% 3 21% 
4 50% 1 17% 
0 0% 
0 0% 
1 20% 
2 29% 7 64% 
0 0% 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR 61614.7041kl 

Findings of Discrimination Rendered by Issue 

Total Number Findin11s 7041kll1) 
AooointmenVHire 
Assionment of Duties 
Awards 
Conversion to Full-lime 
Disciolinarv Action 

Demotion 
Reprimand 
Suspension 
Removal 
Other 

Duty Hours 
Evaluation Annraisal 
Examinationrrest 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pav llncludina Overtime) 
Promotion/Non-Selection 
Reassianmenl 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Employment 
Time and Attendance 
Trainina 
Other 

Internal Complaint Activity 
VA-Wide 

29 CFR 61614.705 Comoarative Data 

Previous Fiscal Year Data 

2006 2007 2008 2009 
# % # % # % # % 

18 34 24 100% 22 100% 
4 24% 1 3% 1 5% 

2 6% 1 4% 1 5% 
2 6% 

1 3% 2 8% 

1 3% 
2 8% 

1 3% 
1 3% 1 4% 

1 4% 
2 12% 3 9% 6 25% 
1 6% 3 9% 3 12% 1 5% 
1 6% 3 12% 2 9% 

1 3% 1 4% 1 5% 
1 6% 2 6% 
3 18% 10 29% 3 12% 6 27% 

2 6% 4 17% 

2 6% 4 17% 
5 29% 6 18% 4 17% 2 9% 

3 18% 6 18% 5 21% 1 5% 

1 3% 1 4% 1 5% 
1 6% 1 5% 

6 18% 6 25% 5 23% 

2011 

2010 
# % # % 
33 100% 33 100% 

1 3% 
3 9% 2 6% 
1 3% 1 3% 
0 0% 1 3% 
0 0% 
0 0% 1 3% 
0 0% 
3 9% 5 15% 
0 0% 
0 0% 1 3% 
0 0% 
2 6% 2 6% 
0 0% 
0 0% 
5 15% 4 12% 
4 12% 3 9% 
0 0% 2 6% 
0 0% 1 3% 

12 36% 6 18% 
0 0% 
1 3% 
1 3% 
3 9% 8 24% 
1 3% 
0 0% 
4 12% 3 9% 
1 3% 
1 3% 2 6% 
0 0% 
8 24% 4 12% 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR 61614.7041kl 

Findings of Discrimination Rendered by Issue 

Findinas After Hearina 7041k)(3) 
Aooointment/Hire 
Assiqnment of Duties 
Awards 
Conversion to Full-time 
Disciolinarv Action 

Demotion 
Reprimand 
Suspension 
Removal 
Other . 

Duty Hours 
Evaluation Aooraisal 
Examination!Test 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pav (lncludinq Overtime) 
Promotion/Non-Selection 
Reassianment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Emolovment 
Time and Attendance 
Traininq 
Other 

Internal Complaint Activity 
VA-Wide 

29 CFR 61614.705 Comoarative Data 

Previous Fiscal Year Data 

2006 2007 2008 2009 
# % # % # % # % 

12 28 12 50% 16 73% 
4 100% 1 100% 

2 100% 1 100% 
2 100% 

1 100% 1 50% 

1 100% 
1 50% 

1 100% 
1 100% 1 100% 

2 100% 2 67% 
1 100% 2 67% 
1 100% 1 50% 

1 100% 
2 100% 

2 67% 9 90% 3 100% 6 100% 
2 100% 2 50% 

2 100% 2 50% 
2 40% 5 83% 1 25% 

3 100% 4 67% 3 60% 1 100% 

1 100% 1 100% 1 100% 
1 100% 1 100% 

5 83% 3 50% 5 83% 

2011 

2010 
# % # % 
23 100% 23 70% 

1 100% 
3 100% 1 50% 
1 100% 1 100% 
0 0% 1 100% 
0 0% 
0 0 1 100% 
0 0% 
2 67% 4 80% 
0 0% 
0 0% 1 100% 
0 0% 
2 100% 2 100% 
0 0% 
0 0% 
2 40% 3 75% 
0 0% 2 67% 
0 0% 1 50% 
0 0% 

12 100% 6 100% 
0 0% 
1 100 
0 0% 
1 33% 3 38% 
1 100% 
0 0% 
0 0% 2 67% 
1 25% 
1 100% 2 100% 
0 0% 
5 63% 2 50% 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR 61614.704(k) 

Findings of Discrimination Rendered by Issue 

Total Number Findinas 7041kll11 
Findinas Without Hearina 7041k1<21 
AppointmenVHire 

Assionment of Duties 
Awards 
Conversion to Full-time 
Disciolinarv Action 

Demotion 
Reprimand 
Suspension 
Removal 
Other 

Duty Hours 
Evaluation Aonraisal 
ExaminationfTest 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pav (lncludinq Overtime) 
Promotion/Non-Selection 
Reassianment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Emplovment 
Time and Attendance 
Trainina 
Other 

Internal Complaint Activity 
VA-Wide 

29 CFR 61614.705 Comoarative Data 

Previous Fiscal Year Data 

2006 2007 2008 2009 

# % # % # % # % 
18 34 12 50% 22 
6 6 18% 6 27% 

1 100% 

1 50% 

1 50% 

1 100% 
1 33% 6 100% 
1 33% 3 100% 

3 100% 1 50% 
1 100% 

1 100% 
1 33% 1 10% 

2 50% 

2 50% 
3 60% 1 17% 3 75% 2 100% 

2 33% 2 40% 

1 17% 3 50% 1 17% 

2011 

2010 

# % # % 
33 100% 33 100% 
10 30% 10 30% 

0 0% 
0 0% 1 50% 
0 0% 
0 0% 
0 0% 
0 0% 
0 0% 
1 33% 1 20% 
0 0% 
0 0% 
0 0% 
0 0% 
0 0% 
0 0% 
3 60% 1 25% 
4 100% 1 33% 
0 0% 1 50% 
0 0% 1 100% 
0 0% 
0 0% 
0 0% 
1 100% 
2 67% 5 63% 
0 0% 
0 0% 
0 0% 1 33% 
3 75% 
0 0% 
0 0% 
3 37% 2 50% 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR §1614.704\1) 

Complaints Pending From Previous Fiscal Years by 
Status 

Total complaints from orevious Fiscal Years 70411ll1l 
Total Complainants 70411ll2l 
Number complaints pendina: 70411)(31 
lnvestiaation 
ROI issued, oendina Comolainant's action 
Hearina 
Final Aaencv Action 
Aooeal with EEOC Office of Federal Operations 

29 CFR §1614.704(m) 

Complaint Investigations 

Number Pendina Completion of lnvestiaation 
Pendina lnvestiaations Over Reauired Time Frames 

Internal Complaint Activity 
VA-Wide 

29 CFR §1614.70S Comparative Data 

Previous Fiscal Year Data 

2006 2007 2008 2009 2010 
503 711 581 862 1079 
461 640 527 783 969 

21 2 0 4 2 
13 6 5 10 7 

415 587 509 706 892 
53 93 51 119 132 

NA* NA 16 23 46 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 

2006 2007 2008 2009 2010 
281 456 549 508 571 

72 50 38 14 24 

2011 

1203 
1078 

2 
7 

946 
157 

91 

2011 

565 
15 





Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR §1614.704(a) - (c) 

Complaint Activity 

Number of Complaints Filed in FY 1614.704(a) 

Number of Complainants 1614.704(b) 

Repeat Filers 1614.704(c) 

29 CFR §1614.704(d) 

Complaints by Basis 

Race 
Color 
Relii:iion 
Reprisal 
Sex 
National Oriqin 
Eaual Pav Act 
Ace 
Disabilitv 
Other 
Non-EEO 

Internal Complaint Activity 
Veterans Health Administration 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 

2006 2007 2008 2009 2010 

1837 1705 1847 1947 1900 

1681 1566 1715 1795 1794 

134 118 118 123 102 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 

2006 2007 2008 2009 2010 
1172 1105 1288 1387 1365 

67 104 87 87 104 
53 88 157 135 105 

1264 1167 1441 1551 1577 
852 793 942 956 1014 
326 235 94 91 97 

0 0 21 6 11 
812 609 751 941 887 
859 735 875 857 1009 

0 86 0 0 0 

2011 

2036 

1893 

123 

2011 

740 
55 
51 

756 
501 
169 

6 
494 
539 

0 



29 CFR §1614.704(e) 

Complaints by Issue 

Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

Internal Complaint Activity 
Veterans Health Administration 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 

2006 2007 2008 2009 2010 
2011 

Aooointmenl/Hire 193 98 91 134 75 97 
AssiqnmentofDuties 267 133 162 123 136 113 
Awards 45 42 30 19 25 12 
Conversion to Full-time 7 3 1 2 1 1 
Disciolina.v Action 483 376 293 322 295 292 

Demotion 2 14 10 14 8 12 
Reprimand 79 64 54 47 49 47 
Suspension 192 116 97 88 79 87 
Removal O 71 55 56 4 7 57 
Other 210 111 77 117 112 89 

Duty Hours 129 46 54 54 64 29 
EvaluationAooraisal 155 113 107 80 126 151 
ExaminationfTest 4 1 1 3 1 0 
Harassment 1732 1446 1289 1566 1557 945 

Non-Sexual 1652 1325 1232 1475 1491 873 
Sexual 80 121 57 91 66 72 

Medical Examination 14 15 9 7 13 6 
Pav(lncludinqOvertime) 127 122 115 64 82 89 
Promotion/Non-Selection 750 587 555 392 387 321 
Reassianment 171 101 69 67 83 74 

t:::Q~~~~~~~~~~dc==============j~:~:···~·"~'·"~·~~ ;~;~;:,~:'"'=.=i:::!i.'ic::'~=···=!illl::::ili'""'~::.·=···.:::. +· ...,"'."'.~""~""·. '""" 

ReasonableAccommodation 147 77 98 95 109 130 
Reinstatement 1 1 2 4 3 1 
Retirement 46 33 17 21 24 24 
Termination 236 162 159 242 215 178 
Terms/Conditions of Emolovment 99 56 41 67 43 41 
Time and Attendance 297 199 175 153 153 136 
Traininq 86 58 45 49 51 58 
Other 0 335 347 424 349 267 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR &1614.7041t1 

Internal Complaint Activity 
Veterans Health Administration 

Processing Time " ... post the average length of time it takes to Previous Fiscal Year Data 

complete each step of the process for every complaint that is 
Ave. Ave. Ave. pending during any time of the then fiscal year ... " Num. n-··- Num. n-··- Num. n-··- Num. Ave. 

n-··-
2006 2007 2008 2009 

All complaints pendinq in Investigative Stage 1614.704 823 177.1 401 119 485 116 446 101 
All complaints pendinq in Final Aqencv Action Staqe (f) (1) 94 605 178 440 155 434 245 455 
All complaints pending in which Hearing was not requested 1614.704 

(f) (2) 395 296 388 285 501 262 236 408 
Time in Investigation Staqe 395 223 388 219 501 193 236 174 
Time to issue Final Aqencv Action 395 73 388 66 501 69 380 75 

All complaints pending in which a Hearing was requested 1614.704 
(f) (3) 338 224 295 235 265 201 1088 488 

Time in lnvestiaation Staae 338 213 295 222 265 194 1088 184 
Time to issue Final Agencv Action 338 11 295 13 265 8 292 21 

Num. 
Ave. 
Days 

Num. ~~-~~ 2011 
2010 

488 117.3 489 115.4 
235 498.9 270 503.4 

230 489.4 259 473.6 
230 182.1 259 180.6 
453 120 409 *124 

1177 556.7 1234 595.8 
1177 183.2 1234 183.9 
323 14 393 15 

* This figure includes the average delay in getting the file to the Department's adjudication office (OEDCA) in VA 's Central Office of 4 days; said delay computed from start 
of Final Action Staae fsee Sec. 1614. 702fnl7 to receiot of investiaative file in OEDCA. Actual orocessina time in OEDCA was 120 davs. 

29 CFR §1614.704(g) 29 CFR §1614.705 Comparative Data 

Complaints Dismissed by Agency Pursuant to Previous Fiscal Year Data 
2011 

1614.107(a) 2006 2007 2008 2009 2010 
Total Comolaints Dismissed bv Aaencv 377 373 345 432 367 489 
Average days pending prior to dismissal 52.9 

54.53 55.7 52.8 48.4 48.2 

29 CFR §1614.704(h) 29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 2011 

Complaints Withdrawn bv Comolainants 2006 I 2007 I 2008 I 2009 I 201 o 
Total Comolaints Withdrawn bv Comolainants 1651 2001 1751 1571 162 180 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act 

Internal Complaint Activity 
Veterans Health Administration 

29 CFR 61614.7041il 29 CFR 61614.705 Comoarative Data 
Previous Fiscal Year Data 

Total Final Agency Actions Finding Discrimination 2006 2007 2008 2009 
# % # % # % # % 

Total Number Findinas 704(h)(1) 17 32 22 100 19 100% 
Without HearinQ 704(h)(2) 5 29% 5 16% 11 50% 5 26% 
With Hearina 704(hH3l 12 71% 27 84% 11 50% 14 74% 

29 CFR 61614.704lil 29 CFR 61614.705 Comoarative Data 
Previous Fiscal Year Data 

Findings of Discrimination Rendered by Basis 2006 2007 2008 2009 
# % # % # % # % 

Total Number Findinas 1041;1111 17 32 22 19 100% 
Race 1 6% 8 25% 5 23% 1 5% 
Color 1 3% 1 4% 
Reliaion 1 3% 
Reprisal 5 31% 10 31% 13 50% 9 47% 
Sex 5 31% 4 13% 4 18% 2 10% 
National Oriain 2 6% 1 4% 
Eaual Pav Act 1 6% 2 6% 
Age 3 19% 1 4% 2 10% 
Disability 6 38% 11 32% 3 14% 6 31% 
Non-EEO 

29 CFR 61614.704til 29 CFR 61614.705 Comoarative Data 
Previous Fiscal Year Data 

Findings of Discrimination Rendered by Basis 2006 2007 2008 2009 
# % # % # % # % 

Number Findings Rendered 12 27 84% 11 14 73% 
After Hearina 7041ill3) 

Race 1 100% 8 100% 5 100% 1 100% 
Color 1 100% 
Reliaion 1 100% 
Reorisal 5 100% 10 100% 6 46% 8 89% 
Sex 4 80% 4 100% 1 50% 
National Oriain 2 100% 
Eaual Pav Act 2 100% 
Aae 3 100% 1 100% 2 100% 
Disabilitv 4 67% 6 55% 1 33% 4 57% 
Non-EEO 

2010 
2011 

# % # % 
28 100% 31 100% 

9 32% 10 32% 
19 68% 21 68% 

2010 
2011 

# % # % 
28 100% 31 100% 
4 11% 3 10% 

1 3% 
10 36% 14 45% 
7 25% 5 16% 
2 7% 

3 11% 2 6% 
7 25% 11 35% 

2010 
2011 

# % # % 
19 68% 21 68% 

3 75% 3 100% 

6 60% 11 79% 
3 43% 4 80% 
2 100% 

2 67% 2 100% 
5 71% 4 36% 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR 61614.704Hl 

Findings of Discrimination Rendered by Basis 

Total Number Findinas 7041;111 l 
Number Findings Rendered Without Hearing 704(j)(2) 

Race 
Color 
ReliQion 
Reprisal 
Sex 
National Oriain 
Eaual Pav Act 
Ai:ie 
Disability 
Non-EEO 

Internal Complaint Activity 
Veterans Health Administration 

29 CFR 61614.705 Comoarative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 
# % # % # % # % 

17 32 22 100% 19 
5 5 16% 11 50% 5 27% 

1 20% 
1 100% 

7 54% 1 11% 
1 20% 1 50% 

1 100% 
1 100% 

2 33% 5 45% 2 67% 3 43% 

2011 
2010 

# % # % 
28 100% 31 100% 

9 32% 10 32% 

1 25% 

4 40% 3 21% 
4 57% 1 20% 

1 33% 
2 29% 7 64% 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR 61614.7041kl 

Findings of Discrimination Rendered by Issue 

Total Number Findinos 7041k\11\ 
Aooointment/Hire 
Assiqnment of Duties 
Awards 
Conversion to Full-time 
Discir linarv Action 

Demotion 
Reprimand 
Suspension 
Removal 
Other 

Dutv Hours 
Evaluation Annraisal 
Examination!Test 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pav (Jncludina Overtime) 
Promotion/Non-Selection 
Reassianment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Emolovment 
Time and Attendance 
Traininq 
Other 

Internal Complaint Activity 
Veterans Health Administration 

29 CFR 61614.705 Comcarative Data 

Previous Fiscal Year Data 

2006 2007 2008 2009 
# % # % # % # % 

17 32 22 100% 19 100% 
4 24% 1 3% 1 5% 

2 6% 1 4% 1 5% 
2 6% 

1 3% 2 9% 

1 3% 
1% 5 9% 

1 3% 
1 3% 

1 4% 
2 12% 3 9% 6 27% 
1 6% 3 9% 3 14% 1 5% 
1 6% 3 14% 2 11% 

1 3% 1 4% 1 5% 
1 6% 2 6% 
3 18% 9 28% 3 14% 4 21% 

2 6% 4 18% 

2 6% 4 18% 
4 24% 6 19% 3 14% 1 5% 

3 18% 6 19% 4 18% 1 5% 

1 3% 1 4% 1 5% 
1 6% 1 5% 

5 16% 6 27% 5 26% 

2011 

2010 
# % # % 
28 100% 31 100% 

1 4% 
3 11% 2 6% 
1 4% 1 3% 

1 3% 

1 3% 

1 4% 5 16% 

1 3% 

1 4% 2 6% 

5 18% 3 10% 
4 14% 3 10% 

2 6% 
1 4% 1 3% 
8 29% 5 16% 

1 4% 
1 4% 
3 11% 8 26% 
1 4% 

7 25% 3 10% 
1 4% 
1 4% 2 6% 

4 14% 4 13% 



Depattment of Veterans Affairs 
Equal Employment Oppottunity data Posted Pursuant to the No FEAR Act: 

29 CFR &1614.7041kl 

Findings of Discrimination Rendered by Issue 

Findinas After Hearin!! 7041kll31 
Aooointment/Hire 
Assiqnment of Duties 
Awards 
Conversion to Full-time 
Disciolinarv Action 

Demotion 
Reprimand 
Suspension 
Removal 
Other 

Dutv Hours 
Evaluation Aooraisal 
Examination!Test 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pav (lncludinq Overtime\ 
Promotion/Non-Selection 
Reassianment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Emolovment 
Time and Attendance 
Traininq 
Other 

Internal Complaint Activity 
Veterans Health Administration 

29 CFR &1614.705 Comnarative Data 

Previous Fiscal Year Data 

2006 2007 2008 2009 
# % # % # % # % 

12 27 11 50% 14 
4 100% 1 100% 

2 100% 1 100% 
2 100% 

1 100% 1 50% 

1 100% 
1 50% 

1 100% 
1 100% 

2 100% 2 67% 
1 100% 2 67% 1 100% 
1 100% 1 50% 

1 100% 
2 100% 

2 67% 8 89% 3 100% 4 100% 
2 100% 2 50% 

0 
2 100% 2 50% 

2 50% 5 83% 1 33% 

3 100% 4 67% 2 50% 1 100% 

1 100% 1 100% 1 100% 
1 100% 1 100% 

5 100% 3 50% 4 80% 

2011 

2010 
# % # % 
19 21 68% 

3 100% 1 50% 
1 100% 1 100% 

1 100% 

1 100% 

4 80% 

1 100% 2 100% 

2 40% 2 67% 
0 0% 2 67% 

1 50% 

8 100% 5 100% 

1 33% 3 38% 
1 100% 

4 57% 2 67% 
1 100% 
1 100% 2 100% 

4 57% 2 50% 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR §1614.7041kl 

Findings of Discrimination Rendered by Issue 

Total Number Findinas 7041kll1l 
Findinas Without Hearina 7041kll2l 
Appointment/Hire 

Assiqnment of Duties 
Awards 
Conversion to Full-time 
Disciolinarv Action 

Demotion 
Reprimand 
Suspension 
Removal 
Other 

Dutv Hours 
Evaluation Aooraisal 
ExaminationfTest 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pav (lncludino Overtime) 
Promotion/Non-Selection 
Reassionment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Emolovment 
Time and Attendance 
Traininq 
Other 

Internal Complaint Activity 
Veterans Health Administration 

29 CFR 61614.705 Comoarative Data 

Previous Fiscal Year Data 

2006 2007 2008 2009 
# % # % # % # % 

17 32 22 100% 19 100% 
5 27 84% 11 50% 5 26% 

1 100% 

1 50% 

1 50% 

1 100% 
1 33% 6 100% 
1 33% 3 100% 

3 100% 1 50% 
1 100% 

1 100% 
1 33% 1 11% 

2 50% 
0 
2 50% 

2 50% 1 17% 2 67% 1 100% 

2 33% 2 50% 

3 50% 1 20% 

2011 
2010 

# % # % 
31 100% 
10 32% 

1 50% 

1 100% 1 20% 

3 60% 1 33% 
4 100% 1 33% 

1 50% 
1 100% 

1 
2 67% 5 63% 

3 43% 1 33% 

3 43% 2 50% 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR §1614.704(!) 

Complaints Pending From Previous Fiscal Years by 
Status 

Total comolaints from previous Fiscal Years 70411ll1) 
Total Comolainants 704(1)(2) 
Number comolaints oendina: 70411l13l 
lnvestiaation 
ROI issued, oendina Comolainant's action 
Hearin a 
Final Aaencv Action 
Anneal with EEOC Office of Federal Operations 

29 CFR §1614.704(m) 

Complaint Investigations 

Number Pendina Comoletion of lnvestiaation 
Pendina lnvestiaations Over Required Time Frames 

Internal Complaint Activity 
Veterans Health Administration 

29 CFR §1614.70!1 Comparative Data 

Previous Fiscal Year Data 

2006 2007 2008 2009 2010 
446 638 518 754 937 
407 570 468 690 837 

17 2 0 4 1 
12 3 5 7 6 

373 531 453 615 770 
43 80 46 106 117 

NA* NA 14 22 43 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 

2006 2007 2008 2009 2010 
258 401 485 445 488 

66 38 30 9 21 

2011 

1033 
925 

2 
5 

812 
134 

80 

2011 

490 
15 





Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR §1614.704(a) - (c) 

Complaint Activity 

Number of Complaints Filed in FY 1614.704(a) 

Number of Complainants 1614.704(b) 

Repeat Filers 1614.704(c) 

29 CFR §1614.704(d) 

Complaints by Basis 

Race 
Color 
Reli~ion 

Reorisal 
Sex 
National Oriain 
Eaual Pav Act 
A~e 

Disability 
Other 
Non-EEO 

Internal Complaint Activity 
Veterans Benefits Administration 

29 CFR §1614.705 Comparative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 2010 
114 117 145 143 146 

107 106 132 136 138 

6 8 16 8 10 

29 CFR §1614.705 Comparative Data 
Previous Fiscal Year Data 

2006 2007 2008 2009 2010 
96 75 82 215 117 

3 1 12 15 15 
2 2 4 7 12 

58 90 91 126 109 
61 57 68 139 73 
11 8 4 4 1 

0 0 0 
48 84 54 136 106 
49 93 71 137 137 

4 2 0 0 0 

2011 

181 

167 

16 

2011 

71 
7 
5 

53 
57 
9 
0 

61 
75 

0 



29 CFR §1614.704(e) 

Complaints by Issue 

Anoointment/Hire 
Assignment of Duties 
Awards 
Conversion to Full-time 
Disciolinaru Action 

Demotion 
Reorimand 
Susoension 
Removal 
Other 

Dutv Hours 
Evaluation Aooraisal 
Examination/Test 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pav !lncludino Overtime l 
Promotion/Non-Selection 
Reassianment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Emolovment 
Time and Attendance 
Training 
Other 

Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

Internal Complaint Activity 
Veterans Benefits Administration 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 
2006 2007 2008 2009 2010 

14 10 6 7 2 
16 6 8 6 6 
3 4 4 2 2 
0 0 0 0 0 

43 27 23 31 21 
0 0 0 2 2 
7 3 2 3 4 
1 6 6 5 4 
0 6 5 7 2 

35 12 10 14 9 
7 0 2 2 1 
8 9 4 8 5 
0 0 0 0 1 

109 93 45 157 100 
102 90 39 144 98 

7 3 6 13 2 
0 0 0 0 1 
2 3 1 0 4 

67 50 65 41 31 
6 2 3 6 3 

,,_. -- ---- - - ... 
't' -~""'.~_'.('-- "-"':""'-~!: . 
"'"" -,,, ,, . .· :; :<-"' ·.- .• , 

9 13 15 12 12 
0 1 0 0 0 
4 3 1 2 4 

12 25 14 21 29 
2 2 1 0 3 
8 5 9 15 6 
1 2 4 5 8 
0 27 33 31 37 

2011 

6 
10 
5 
0 

30 
3 
8 
5 
5 
9 
0 
8 
0 

83 
78 

5 
0 
2 

45 
2 

29 
0 
2 

21 
1 

11 
6 

29 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

Processing Time " ... post the average length of time it takes lo 
complete each step of the process for every complaint that is 

pending during any lime of the then fiscal year ... " 

All complaints Pendinq in lnvestioative Staoe 1614.704 
All complaints pending in Final Agency Action Staqe lf\(1) 
All complaints pending in which Hearing was not 1614. 704 
requested (f) (2) 

Time in lnvestiaation Stace 
Time to issue Final Aaencv Action 

All complaints pending in which a Hearing was requested 1614.704 
(f) (3) 

Time in lnvestiaation Staqe 
Time to issue Final Aaencv Action 

Internal Complaint Activity 
Veterans Benefits Administration 

29 CFR &1614.7041fl 
Previous Fiscal Year Data 

Ave. Ave. Ave. 
Num. 

Davs 
Num. 

Davs 
Num. 

Davs 
Num. 

Ave.D 
avs 

'>nn" 2007 :l008 2009 
44 151 25 145 36 127 27 103 
10 756 16 468 12 294 16 444 

9 749 18 256 31 231 16 444 
9 211 18 189 31 172 16 171 

33 64 18 67 31 59 30 82 

49 550 18 245 14 193 93 553 
49 215 18 229 14 183 93 185 
28 11 18 16 14 10 17 13 

Num. Ave. 
n~ .. ~ 

Ave.D 
Num. 

avs 2011 
.<u10 
45 107.2 42 111.1 
14 631.2 26 555.4 

13 539.5 23 496.2 
13 180.3 23 182.0 
27 114* 26 ·122 

92 599.0 103 560.8 
92 177.1 103 183.7 
15 18 27 11 

• This figure includes the average delay getting the file to Department's adjudication office (OEDCA) in VA's Central Office of 6 days; said delay computed from start of 
Final Action Stage [see Sec. 1614. 702(g)] to receipt of investigative file in OEDCA. Actual processing time in OEDCA was 116 days. 

29 CFR §1614.704tal 29 CFR §1614.705 Comoarative Data 

Complaints Dismissed by Agency Pursuant to Previous Fiscal Year Data 2011 
1614.107(a) 

2006 2007 2008 2009 2010 
Total Complaints Dismissed bv Aoencv 13 25 19 33 21 37 
Averaqe days pending prior to dismissal 49.5 41.76 40.7 50.6 46.4 51.1 

29 CFR §1614.704(h) 29 CFR §1614.705 Comparative Data 
Previous Fiscal Year Data 2011 

Complaints Withdrawn by Complainants (h) 2006 I 2007 I 2008 I 2009 I 201 o 
Total Compaints Withdrawn bv Complainants 151 131 121 151 10 18 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR 61614.7041il 

Total Final Agency Actions Finding Discrimination 2006 
# 

Total Number FindinQs 704(i)(1) 
Without Hearina 7041il(2) 
With Hearin11 704(i)(3) 

29 CFR §1614.704(j) 

Findings of Discrimination Rendered by Basis 2006 
# 

Total Number Findin11s 7041ill1 l 1 
Race 
Color 
ReliQion 
Reorisal 
Sex 
National Oriain 
Eaual Pav Act 
AQe 
Disabilitv 
Non EEO 

1 
1 

Internal Complaint Activity 
Veterans Benefits Administration 

29 CFR 61614.705 Comoarative Data 
Previous Fiscal Year Data 

2007 2008 2009 
% # % # % # % 

1 2 3 100% 
100% 0 0% 1 50% 1 33% 

0 0% 1 100% 1 50% 2 67% 

29 CFR §1614.705 Comparative Data 
Previous Fiscal Year Data 

2007 2008 2009 

% # % # % # % 
1 2 100% 3 100% 
1 100% 1 33% 

1 100% 1 50% 

2 67% 
1 100% 1 50% 1 33% 

2011 
2010 

# % # % 
2 100% 1 100% 
0 0% 0 0% 
2 100% 1 100% 

2011 
2010 

# % # % 
2 100% 1 100% 
0 0% 
0 0% 
0 0% 
1 50% 
0 0% 1 100% 
0 0% 
0 0% 
1 50% 
0 0% 
0 0% 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR §1614.704(j) 

Findings of Discrimination Rendered by Basis 2006 
# 

Total Number Findim1s Without Hearin!'.! 704till21 1 
Race 
Color 
Reli>iion 
Reorisal 
Sex 
National Oriain 
Ea ual Pav Act 
A>ie 
Disabilitv 1 
Non EEO 

29 CFR §1614.704fil 

Findings of Discrimination Rendered by Basis 2006 
# 

Total Number FindinQs 7041i111 I 1 
Number Findings Rendered 0 
After Hearing 704(j)(3) 

Race 
Color 
Reliaion 
Reprisal 
Sex 
National Oriain 
Equal Pay Act 
Aae 
Disabilitv 
Non EEO 

Internal Complaint Activity 
Veterans Benefits Administration 

29 CFR §1614.705 Comparative Data 
Previous Fiscal Year Data 

2007 2008 2009 

% # % # % # % 
0 0% 1 50% 1 33% 

100% 1 100% 1 100% 

29 CFR !i1614.7041i1 
Previous Fiscal Year Data 

2007 2008 2009 
% # % # % # % 

1 2 100% 3 100% 
2 67% 

1 100% 1 50% 
1 100% 1 100% 

1 100% 1 100% 

2 100% 

2011 
2010 

# % # % 
0 0 0% 

2011 

2010 
# % # % 

2 100% 1 100% 
2 100% 1 100% 

1 100% 
1 100% 

1 100% 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR 61614.7041kl 

Findings of Discrimination Rendered by Issue 2006 
# 

Total Number Findinas 7041kll11 
Appointment/Hire 

Assiqnment of Duties 
Awards 
Conversion to Full-time 
Disciolinarv Action 

Demotion 
Reprimand 
Susoension 
Removal 
Other 

Dutv Hours 
Evaluation Aooraisal 
Examinationrrest 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pav ilncludina Overtime) 
Promotion/Non-Selection 
Reassiqnment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Employment 
Time and Attendance 
Traininq 
Other 

Internal Complaint Activity 
Veterans Benefits Administration 

29 CFR 61614.705 Comoarative Data 

Previous Fiscal Year Data 

2007 2008 2009 
% # % # % # % 

1 1 2 3 100% 

1 50% 

1 100% 2 67% 

1 100% 1 50% 1 33% 

1 50% 

2011 

2010 
# % # % 

2 100% 1 100% 

1 50% 1 100% 

1 50% 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR !11614.7041kl 

Findings of Discrimination Rendered by Issue 2006 
# 

Total Number Findings Without Hearing - 704(k)(2) 

Appointment/Hire 

Assianment of Duties 
Awards 
Conversion to Full-time 
Disciplinarv Action 

Demotion 
Reprimand 
Suspension 
Removal 
Other 

Duty Hours 
Evaluation Annraisal 
Examinationffest 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pav (lncludinQ Overtime) 
Promotion/Non-Selection 
Reassianment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Emplovment 
Time and Attendance 
Training 
Other 

1 

1 

Internal Complaint Activity 
Veterans Benefits Administration 

29 CFR !11614.705 Comoarative Data 

Previous Fiscal Year Data 

2007 2008 2009 

% # % # % # % 
0 0% 1 50% 1 33% 

1 100% 1 100% 

2011 

2010 
# % # % 

0 0% 0 0% 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR &1614.7041kl 

Findings of Discrimination Rendered by Issue 2006 
# 

Total Number Findinas 7041kll1l 
Findin11s After Hearin!! 7041 kH31 
Annointment/Hire 
Assiqnment of Duties 
Awards 
Conversion to Full-time 
Disciplinary Action 

Demotion 
Reprimand 
Suscension 
Removal 
Other 

Dutv Hours 
Evaluation Anoraisal 
Examination/Test 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pav llncludina Overtime) 
Promotion/Non-Selection 
ReassiQnment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Employment 
Time and Attendance 
Trainino 
Other 

Internal Complaint Activity 
Veterans Benefits Administration 

29 CFR &1614.705 Comoarative Data 
Previous Fiscal Year Data 

2007 2008 2009 
% # % # % # % 

1 1 2 100% 3 
0 1 100% 1 50% 2 67% 

1 100% 

1 100% 2 100% 

1 100% 

2011 
2010 

# % # % 
2 100% 1 100% 
2 100% 1 100% 

1 100% 1 100% 

1 100% 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR §1614.704(1) 

Complaints Pending From Previous Fiscal Years 'oy 
Status 

Total complaints from previous Fiscal Years 704(1)(1) 
Total Complainants 704(1)12) 
Number comolaints oendina: 70411\13) 
lnvestioation 
ROI issued, Pendina Complainant's action 
Hearino 
Final Aaency Action 
Anneal with EEOC Office of Federal Operations 
*Do not track 

29 CFR 1614.704 m 

Complaint Investigations 

Internal Complaint Activity 
Veterans Benefits Administration 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 

2006 2007 2008 2009 2010 
43 43 39 68 74 
40 42 35 58 70 

0 3 0 0 0 
2 1 0 2 0 

43 31 36 57 62 
7 8 6 8 9 

NA* NA* NA 1 3 

29 CFR §1614.705 Comparative Data 

2011 

88 
79 

0 
1 

67 
14 
6 

Previous Fiscal Year Data 2011 
2006 2007 2008 2009 2010 

14 25 36 27 45 42 
4 6 5 4 1 0 





Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR §1614.704(a) - (c) 

Complaint Activity 

Number of Complaints Filed in FY 1614.704(a) 

Number of Complainants 1614.704(b) 

Repeat Filers 1614.704(c) 

29 CFR §1614.704(d) 

Com plaints by Basis 

Race 
Color 
Reliaion 
Reorisal 
Sex 
National Origin 
Equal Pav Act 
Aae 
Disabilitv 
Other 
Non-EEO 

Internal Complaint Activity 
National Cemetery Administration 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 

2006 2007 2008 2009 2010 

31 26 19 13 23 

30 26 17 13 22 

1 0 1 0 1 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 

2006 2007 2008 2009 2010 
21 4 13 10 13 

0 0 0 0 0 
5 0 0 0 0 

38 19 8 9 12 
12 12 9 2 7 

1 2 0 0 1 
0 0 0 

18 16 5 4 4 
16 12 8 3 7 
0 0 0 0 0 

2011 

21 

19 

2 

2011 

8 
1 
0 
9 
6 
1 
0 
3 
6 
0 



29 CFR §1614.704(e) 

Complaints by Issue 

Aooointment/Hire 
Assignment of Duties 
Awards 
Conversion to Full-time 
Disciolinarv Action 

Demotion 
Reprimand 
Suspension 
Removal 
Other 

Dutv Hours 
Evaluation Annraisal 
ExaminationfTest 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pav llncludina Overtime) 
Promotion/Non-Selection 
Reassianment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Employment 
Time and Attendance 
Training 
Other 

Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

Internal Complaint Activity 
National Cemetery Administration 

29 CFR §1614. 705 Comparative Data 

Previous Fiscal Year Data 

2006 2007 2008 2009 2010 
1 2 0 0 1 
6 0 3 1 1 
0 0 1 0 0 
0 0 0 0 0 

28 9 3 3 5 
0 0 0 0 1 
7 0 1 0 2 

15 9 2 2 0 
0 0 0 0 0 
6 0 0 1 2 
0 0 0 0 0 
0 1 1 0 1 
0 0 0 0 0 

23 19 9 3 12 
21 16 8 3 12 

2 3 1 0 0 
0 0 0 0 0 
0 0 0 0 0 

12 9 2 6 2 
0 8 1 0 0 

2011 

0 
1 
0 
0 
6 
0 
0 
4 
1 
1 
0 
0 
0 

10 
9 
1 
0 
1 
3 
0 

--·:p:;:::,::~'~:-:; ~±J;?;~,<t'i:~~,1 ?~!t~ 1%1'~ -~'.~'.:·:;;;cije:p\iS,;f f1tk~N?i~'.f}i~~ ~~~-!i 
18 0 0 1 0 1 
0 0 0 0 0 0 
0 0 0 0 1 1 
5 2 6 2 2 2 
5 0 1 0 1 0 
1 3 1 2 2 0 
6 0 0 1 0 0 
6 8 2 0 3 0 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

Processing Time " ... post the average length of time it takes to 
complete each step of the process for every complaint that is 

Internal Complaint Activity 
National Cemetery Administration 

~ CFR §1614.704\f) 

Previous Fiscal Year Data 

pending during any time of the then fiscal year ... " 
Number 

Ave. 
Num. 

Ave. 
Num. 

Ave. 
Num. 

Ave. 
Davs Davs Davs Davs 

2006 2007 2008 2009 
All comolaints oendina in Investigative Staoe 1614.704 15 146 5 147 3 118 3 90.6 
All comolaints oendina in Final Aaencv Action Staae If\ (1) 4 693 7 796 3 251 1 717 
All complaints pending in which Hearing was not 1614.704 
requested (f) (2) 4 693 5 283 2 223 1 717 

Time in lnvestiaation Staae 4 200 5 221 2 169 1 210 
Time to issue Final Aaencv Action 6 45 5 62 2 54 7 32 

All complaints pending in which a Hearing was requested 1614.704 
(I) (3) 4 380 6 203 7 228 5 262 

Time in lnvestiaation Stage 4 189 6 189 7 223 5 158 
Time to issue Final Aaencv Action 4 14 6 14 7 6 4 18 

Num. Ave. Days 

Num. 
Ave. 
Davs 2011 

2010 
1 127.8 3 107.0 
5 326.2 3 618.3 

5 326.2 2 627.5 
5 156.8 2 157.0 
2 *108 5 *120 

9 406.0 12 473.3 
9 159.2 12 167.3 
2 20 2 26 

• This figure includes the average delay in getting the file to the Department's adjudication office (OEDCA) in VA 's Central Office of 10 days; said delay computed from start of 
Final Action Stage [see Sec. 1614. 702(g)] to receipt of investigative file in OEDCA. Actual processing time in OEDCA was 110 days. 

29 CFR §1614.704(9) 29 CFR §1614.705 Comparative Data 

Complaints Dismissed by Agency Pursuant to Previous Fiscal Year Data 
2011 

1614.107(a) 
2006 2007 2008 2009 2010 

Total Comolaints Dismissed bv Aaencv 7 5 1 0 5 8 
Average days pending prior to dismissal 

56.7 90.6 43 0 41.4 36.63 

29 CFR §1614.704(h) 29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 
2011 

Complaints Withdrawn by Complainants 2006 I 2007 I 2008 I 2009 I 2010 
Total Complaints Withdrawn by Comolainants 11 21 21 11 1 0 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR 61614.704/il 

Total Final Agency Actions Finding Discrimination 2006 
# 

Total Number Findinqs 704(i)(1) 
Without Hearina 704(i)(2) 
With Hearina 7041ill3\ 

29 CFR 61614.7041;1 

Findings of Discrimination Rendered by Basis 2006 
# 

Total Number Findinas 104m11\ 
Race 
Color 
Relioion 
Reprisal 
Sex 
National Oriain 
Eaual Pav Act 
Aoe 
Disability 
Non-EEO 

29 CFR 61614.704ta 

Findings of Discrimination Rendered by Basis 2006 
# 

Number Findings Rendered 
After Hearina 104m131 

Race 
Color 
Reliqion 
Reorisal 
Sex 
National Orioin 
Eaual Pav Act 
Aoe 
Disability 
Non-EEO 

Internal Complaint Activity 
National Cemetery Administration 

29 CFR 61614.705 Comoarative Data 
Previous Fiscal Year Data 

2007 2008 2009 
% # % # % # % 

0 1 0 0 
1 100% 0 0 
0 001o 0 0 

29 CFR 61614.705 Comoarative Data 

Previous Fiscal Year Data 

2007 2008 2009 
% # % # % # % 

0 1 0 0 

1 100 

29 CFR 61614.705 Comoarative Data 

Previous Fiscal Year Data 

2007 2008 2009 
% # % # % # % 

0 0 0 0 

2011 
2010 

# % # % 
0 0 Oo/o 

2011 

2010 
# % # % 

0 0 0 

2011 

2010 
# % # % 

0 0 0 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR 61614.7041il 

Findings of Discrimination Rendered by Basis 2006 

# 
Total Number Findings 7041ill1l 
Number Findings Rendered Without Hearing 704(i)(2) 

Race 
Color 
Reliqion 
Reorisal 
Sex 
National Origin 
Eaual Pav Act 
Aae 
Disabilitv 
Non-EEO 

Internal Complaint Activity 
National Cemetery Administration 

29 CFR 61614.705 Comoarative Data 
Previous Fiscal Year Data 

2007 2008 2009 

% # % # % # % 
0 1 0 0 
0 1 100% 0 0 

1 100% 

2011 
2010 

# % # % 
0 0 0 
0 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR §1614.7041kl 

Findings of Discrimination Rendered by Issue 

Total Number Findinas 7041kll1) 
Annointment/Hire 
Assianment of Duties 
Awards 
Conversion to Full-time 
Disciolinarv Action 

Demotion 
Reorimand 
Susoension 
Removal 
Other 

Dutv Hours 
Evaluation Aooraisal 
Examinationffest 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pav llncludina Overtime) 
Promotion/Non-Selection 
Reassianment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Emolovment 
Time and Attendance 
Trainina 
Other 

2006 
# 

Internal Complaint Activity 
National Cemetery Administration 

29 CFR §1614.705 Comoarative Data 

Previous Fiscal Year Data 

2007 2008 2009 
% # % # % # % 

0 1 0 0 

1 100% 

2011 

2010 
# % # % 

0 0 0 



29 CFR §1&14.704ik) 

Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

Internal Complaint Activity 
National Cemetery Administration 

29CFR111614.705 Comoarative Data 

Previous Fiscal Year Data 
Findings of Discrimination Rendered by Issue 

2006 2007 2008 2009 
# % # % # % # % 

Findinas After Hearina 7041kH3) 0 0 0 0 
AnnointmenUHire 
Assianment of Duties 
Awards 
Conversion to Full-time 
Disciplinary Action 

Demotion 
Reorimand 
Susoension 
Removal 
Other 

Dutv Hours 
Evaluation Anoraisal 
Examination/Test 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pav (lncludinq Overtime) 
Promotion/Non-Selection 
Reassignment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Emolovment 
Time and Attendance 
Trainina 
Other 

2011 

2010 
# % # % 

0 0 0 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR &1614.7041kl 

Findings of Discrimination Rendered by Issue 

Total Number Findin!'ls 704(k)(1) 
Findinns Without Hearino 7041kll2l 
Annointment/Hire 
Assionment of Duties 
Awards 
Conversion to Full-time 

Disciolinarv Action 
Demotion 
Reprimand 
Susoension 
Removal 
Other 

Dutv Hours 
Evaluation Anoraisal 
Examinationffest 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pav (lncludina Overtime) 
Promotion/Non-Selection 
ReassiQnment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Emolovment 
Time and Attendance 
Trainina 
Other 

2006 
# 

Internal Complaint Activity 
National Cemetery Administration 

29 CFR &1614.705 Comoarative Data 
Previous Fiscal Year Data 

2007 2008 2009 
% # % # % # % 

0 1 0 0 
0 1 100% 0 0 

1 100% 

2011 

2010 
# % # % 

0 0 0% 
0 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR 61614.704111 
Complaints Pending From Previous Fiscal Years by 

Status 

Tota\ c001\}\aints Imm previous fisca\ Years 704(\)( 1) 

Total Complainants 704(1)(2) 

lnvestiqation 
ROI issued. pendinq Complainant's action 
Hearing 
Final Aaencv Action 
Anneal with EEOC Office of Federal Operations 

29 CFR §1614.7041ml 

Complaint Investigations 

Number Pending Completion of Investigation 

Pending Investigations Over Required Time Frames 

Internal Complaint Activity 
National Cemetery Administration 

29 CFR 61614.705 Comoarative Data 

Previous Fiscal Year Data 

2006 2007 2008 2009 2010 

5 13 3 1 7 
5 13 3 1 7 

0 1 0 0 0 
0 0 0 0 0 
7 2 3 0 6 
3 1 0 1 1 

NA* NA* NA 0 0 

29 CFR §1614.705 Comoarative Data 

Previous Fiscal Year Data 

2006 2007 2008 2009 2010 

6 5 3 3 4 
1 0 0 0 0 

2011 

7 

7 

0 
0 
5 
2 
0 

2011 

3 
0 





JUNE 1,2005 VA HANDBOOK 5021/3 
PART I 
CHAPTER I 

PART I. DISCIPLINARY AND ADVERSE ACTIONS UNDER TITLE 5 

CHAPTER I. GENERAL 

1. SCOPE. This chapter contains the policy for taking disciplinary and adverse actions in the 
Department of Veterans Affairs (VA). Unless otherwise indicated, the chapter applies to all VA 
employees appointed under title 5 U.S.C., and under title 38 U.S.C., sections 7401(3). 

2. REFERENCES. Title 5 U.S.C., chapters 73 and 75; VA Handbook 5005, Staffing, part IV; 5 CFR, 
part 752; VA Handbook 5019; [] 38 U.S.C. 7401(3) [;and 38 U.S.C. 7403(f)(3)]. 

3. POLICY 

a. The public interest requires the maintenance of high standards of employee integrity, conduct, 
effectiveness, and service to the public. When such standards are not met, it is essential that prompt and 
just corrective action be taken. The policy of VA is to maintain standards of conduct and efficiency that 
will promote the best interests of the service. Disciplinary and adverse actions shall be governed by 
these basic principles: 

(1) An employee shall be informed in writing honestly and specifically why the action is being 
brought against him or her. 

(2) An employee shall be given a reasonable opportunity to present his or her side of the case. 

(3) The employee and representative shall have assurance of freedom from restraint, interference, 
coercion, discrimination, or reprisal in discussing, preparing, and presenting a defense. 

b. In taking actions covered by this part, like penalties will generally be imposed for like offenses 
(see appendix A of this part, for further discussion). However, supervisors should give consideration to 
several factors when determining what action is appropriate, including the nature and-gravity of the 
offense, the existence of either mitigating or aggravating circumstances, the frequency of the offense, 
and the employee's position. Adverse actions against employees (excluding employees in the Senior 
Executive Service (SES)) will be taken only for such cause as will promote the efficiency of the service. 
Adverse actions against SES employees will be based only on misconduct, neglect of duty, malfeasance, 
or failure to accept a directed reassignment or to accompany a position in a transfer of function. 

c. The adverse action procedures described in this part will be used for all actions defined as an 
adverse action in paragraph 4 [] and covered under 5 CFR, part 752. 

d. An action covered under this part must be in conformance with the merit system principles in 
5 U.S.C. 2301 and must not be based on any of the prohibited personnel practices listed in 
5 U.S.C. 2302. Accordingly, actions covered under this chapter may not be based on prohibited 
discrimination because of race, color, religion, sex, national origin, age, or disability. Except when 
required by statute, an action covered under this chapter must not be taken against an employee because 
of marital status or partisan political reasons. Actions covered under this chapter must not be taken as 
reprisal for the proper exercise of an employee's legal or administrative appeal rights. The 

I-1 
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Whistleblower Protection Act of 1989 (Public Law No. 101-12) specifically affords protections and 
entitlements to employees who allege reprisal for having engaged in whistleblowing activities. 

e. Any applicable provisions of a negotiated labor-management agreement should be consulted to 
determine the possible effect on the processing of disciplinary/adverse actions, notices of such actions, 
and employee rights. 

f. Any VA employee may review this part and related material by contacting the Human Resources 
Management office. 

4. DEFINITIONS 

a. [Active Duty Status. Pay status including authorized overtime, holiday pay, or premium pay]. 

b. [Adverse Action. A removal, separation for disability, suspension for more than 14 days, 
furlough for 30 days (22 non-continuous days) or less, or reduction in grade or pay effected by 
management for either disciplinary or non-disciplinary reasons, except for those actions which are 
excluded by law or regulation (see 5 CFR, part 752)]. 

c. Day. Day means calendar day. 

d. [Deciding Official. The management official designated to make the final decision on a 
disciplinary or adverse action]. 

e. Disciplinary Action. An action taken to correct misconduct or other offenses and to enforce 
prescribed rules of behavior. It includes admonishments, reprimands, and suspensions of 14 days or 
less. 

f. [Furlough. The placing of an employee in a temporary status without duties and pay due 
to lack of work or funds, or other non-disciplinary reasons]. 

g. [Grade. A numerical level assigned to a position under a position classification or job grading 
system]. 

h. [Official Time. Time granted to an employee to review the material relied on to support a 
proposed action, to prepare an answer, and to secure affidavits, If the employee is otherwise in a duty 
status]. 

i. [Pay. The rate of basic pay fixed by law or administrative action for the position held by an 
employee]. 

j. [Proposing Official. The management official who issues a notice of proposed disciplinary or 
adverse action (i.e., any proposed suspension, removal, reduction in grade or pay, or furlough for 30 
days or less)]. 
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k. Notice Period. The period of time that begins the day after the date an employee receives a 
written proposal of a disciplinary or adverse action and which ends on the effective date of the action, if 
effected. 

I. Reduction in Grade. An employee is moved to a position of lower grade under the General 
Schedule or Federal Wage System. 

m. Reduction in Pay. An employee's rate of basic pay is reduced involuntarily, that is, not 
requested by the employee for personal reasons or benefit. Reduction in pay does not include the 
involuntary Joss of any differentials such as standby pay, night work, overtime, hazardous duty, or 
holiday pay, 

n. Suspension. The placement of an employee, for disciplinary reasons, in a temporary status 
without duties and pay, 

o. Indefinite Suspension. The placement of an employee in a non-duty, non-pay status for a 
temporary period of time pending investigation, inquiry, or further agency action. 

p. Removal. The involuntary separation of a non-probationary employee for disciplinary or non
disciplinary reasons, 

q. Individual with a Disability. One who (!)has a physical or mental impairment which 
substantially limits one or more of such person's major life activities, (2) has a record of such 
impairment, or (3) is regarded as having such an impairment (29 CFR 1614.203). 

r. Qualified Individual with a Disability. With respect to employment, an individual with a 
disability who, with or without reasonable accommodation, can perform the essential functions of the 
position in question without endangering the health and safety of the individual or others and who, 
depending upon the type of appointing authority being used, (I) meets the experience and/or education 
requirements of the position or (2) meets the criteria for appointment under one of the special appointing 
authorities for people with disabilities. 

s. Paid Non-Duty Status. Compensating an employee while not on duty. 

5. RESPONSIBILITIES 

a. Administration Heads, Assistant Secretaries, Other Key Officials, and Deputy Assistant 
Secretaries, and field facility directors are responsible for: 

(1) Administering policy concerning disciplinary and adverse actions in conformance with 
requirements of this chapter and any applicable labor-management agreements; and reviewing existing 
policies and recommending appropriate changes. 

(2) Delegating to supervisors appropriate authority for the direction and discipline of employees 
under their jurisdiction and assuring proper supervisory training. 
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(3) Ensuring that supervisors properly exercise their disciplinary authority. 

( 4) Ensuring that appropriate mechanisms are in place to inform employees of VA policy concerning 
disciplinary and adverse actions and where this chapter may be reviewed. 

b. The Deputy Assistant Secretary for Human Resources Management [and Labor Relations] is 
responsible for: 

(1) Developing departmental disciplinary and adverse action policy. 

(2) Providing technical advice and guidance to management officials and field facility human 
resources officials. 

c. Supervisors are responsible for: 

( 1) Gathering and analyzing the facts concerning each possible disciplinary or adverse action and 
documenting these facts. 

(2) Initiating appropriate and timely disciplinary or adverse actions. 

d. The Human Resources Management Officer is responsible for: 

(1) Assisting supervisors and management officials at all levels with disciplinary and adverse action 
matters; interpreting regulations and statutes; recommending sound human resources management 
practices; reviewing existing policies and procedures and recommending appropriate changes. 

(2) Reviewing disciplinary and adverse actions prior to issuance to ensure compliance with existing 
laws and regulations and advising the decision official as necessary. 

(3) Advising employees and answering their questions regarding their rights in disciplinary and 
adverse action matters, and providing guidance on interpretations of disciplinary and adverse action 
procedures, regulations and statutes. 

( 4) Ensuring that all employees are made aware of VA standards of ethical conduct and related 
responsibilities as well as other laws, rules, and regulations governing VA expectations of acceptable 
conduct. 

e. Employees are responsible for: 

(1) Meeting standards of conduct as required by laws, rules, regulations, and policies. 

(2) Obtaining advice from authoritative agency officials (supervisors, human resources 
management officers, regional counsels, etc.) on any unclear or questionable rules of conduct before 
engaging in the conduct. 

1-4 



APRIL 15, 2002 VA HANDBOOK 5021 
PART I 
CHAPTER I 

6. OFFICIALS AUTHORIZED TO PROPOSE AND DECIDE ACTIONS 

a. Administration Heads, Assistant Secretaries, Other Key Officials, and Deputy Assistant 
Secretaries, and field facility directors, as appropriate, are responsible for designating in writing 
management officials who may propose and decide actions covered in this part, and for ensuring that 
supervisory employees under their jurisdiction are made aware of such designations. 

b. Officials who may issue admonishments and reprimands, and propose and decide suspensions of 
14 ciilendar days or less, and adverse actions will be as follows: 

(I) Admonishment. The official who may issue a letter of admonishment will normally be the 
employee's immediate supervisor or in the supervisory line. 

(2) Reprimand. The official who may issue a letter of reprimand to an employee must be at the 
division or service chieflevel in a field facility, or at the division chieflevel or above in Central Office. 

(3) Suspension of 14 Calendar Days or Less. The official who may issue a letter of proposed 
suspension of 14 calendar days or less to an employee must be at the division or service chieflevel or 
above in a field facility, or at the division chief level or above in Central Office. A final decision on a 
proposed suspension of 14 calendar days or less will be made by the proposing official, or an official at 
any level in the supervisory line above the official who proposed the action. The Secretary or designee 
retains the authority to make the final decision on the suspension of employees occupying positions 
centralized to the Secretary. 

(4) Furloughs. VA Handbook 5005, part IV, identifies officials who may propose and decide 
furloughs. 

( 5) Adverse Action 

(a) Proposed Adverse Actions. The official who may issue a letter of proposed adverse action to an 
employee must be at the division or service chieflevel or above in a field facility, or at the division chief 
level or above in Central Office. 

(b) Decisions on Adverse Actions. The official who may issue a letter of decision must be at the 
director level in a field facility or at the service director level or above in Central Office. The Secretary 
or designee retains the authority to make the final decision on adverse actions involving employees 
occupying positions centralized to the Secretary, 

c. Actions resulting from a Central Office investigation, with the exception of those conducted by the 
Office oflnspector General (OIG), will be proposed and decided by officials in Central Office. Such 
authority may be delegated on a case by case basis to the field facility Director. Actions based on OIG 
investigations may be taken at the field facility level in coordination with the appropriate organizational 
elements in Central Office. 

d. Consistent with the restrictions provided in subparagraphs band c above, field facility directors 
are responsible for designating officials who may propose and/or decide disciplinary and adverse actions 
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involving employees in the field occupying non-centralized positions. Administration Heads, Assistant 
Secretaries, Other Key Officials, Deputy Assistant Secretaries, and field facility directors are responsible 
for designating officials who may propose and/or decide disciplinary and adverse actions involving: 

(I) employees under their jurisdiction occupying positions centralized to the Secretary (except final 
decisions on suspensions of 14 calendar days or less and adverse actions); 

(2) employees under their jurisdiction occupying positions centralized to an Administration Head or 
Assistant Secretary; 

(3) employees in Central Office under their respective jurisdictions; and, 

(4) employees in the field who are not under the supervision of a field facility director. 

7. DETERMINING THE FACTS 

a. Inquiry and Investigation 

(1) In cases involving a potential disciplinary or adverse action, inquiry will be made into the 
incident or situation as soon as possible to obtain the facts and determine what action, if any, is 
warranted. Except in very rare or unusual circumstances, ifthe employee desires a representative, the 
investigator will wait a reasonable period of time before proceeding. Ordinarily, a preliminary inquiry 
will be made by the appropriate line supervisor. A further investigation may be warranted depending on 
the nature and seriousness of the incident. Information concerning the matter will be sought from the 
employee who is alleged to have committed the offense and from any other persons who may have 
pertinent information about the case. The resulting information will be documented. Signed statements, 
preferably under oath, are the best form of documentation and should be obtained, when possible, from 
employees interviewed. The authority to take sworn statements must be exercised in accordance with 
38 U.S.C. 5711 and its implementing regulations. However, failure to obtain a statement from the 
employee involved will not, in and of itself, serve to void the action, particularly where sufficient 
information is otherwise obtained from the employee, or the nature of the situation makes it 
impractical or unnecessary to obtain a written statement. Information will be developed impartially and 
an effort will be made to resolve conflicting statements by developing additional evidence. Material 
which cannot be disclosed to the employee or to his or her representative, may not be used to support a 
disciplinary or adverse action. 

(2) All employees are required to provide full and truthful answers during any inquiry or 
investigation. Failure to do so may be grounds for disciplinary or adverse action. The only time 
employees are entitled to remain silent is if they may potentially incriminate themselves in a criminal 
offense. Employees claiming such a right must state this as their reason in order for the right to apply. 
The assistance of the Regional Counsel or General Counsel, as appropriate, will be obtained in 
determining whether immunity from prosecution may be granted. Immunity and the extent of immunity 
will be reduced to writing and provided to the employee. (Also see subparagraph e below.) 
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b. Status of Employee Pending Inquiry or Investigation 

(1) Duty Status. Ordinarily, the employee will be retained in a pay and active duty status in his or 
her position at current grade and salary during any inquiry or investigation. 

(2) Detail, Leave or Paid Non-Duty Status. In those instances where it is determined that the 
employee's continued presence at his or her worksite during an inquiry or investigation might pose a 
threat to the employee or others, result in loss of or damage to Government property, or otherwise 
jeopardize legitimate Government interests, the following alternatives may be considered: 

(a) Detailing the employee to other duties where he or she is no longer a threat to safety, to V A's 
mission, or to Government property; 

(b) Allowing the employee to take leave, (annual, sick, leave without pay), or carrying him or her in 
an absent without leave status ifthe employee has absented himself or herself from the work-site 
without requesting leave); 

(c) As a last resort, placing the employee in a paid non-duty status pending completion of the inquiry 
or investigation. Although Civil Service regulations grant agencies the authority to place employees in a 
non-duty status with pay during the advance notice period of a proposed removal under the limited 
circumstances described in this paragraph, these regulations do not address the status of an employee 
during a period of inquiry or investigation or during the notice period of a proposed indefinite 
suspension. In those instances where management determines that an employee's continued presence at 
the worksite might pose a threat to the employee or others, result in loss of, or damage to, Government 
property, or be injurious to some other legitimate Government interest, or when a proposed indefinite 
suspension is issued in conjunction with the crime provision, managers may place the employee in a 
brief period of non-duty status with pay for the period of time necessary to conduct an inquiry or 
investigation and prepare charges, including the advance notice of a proposed indefinite suspension. 
Care should be taken to ensure that this is for the shortest practicable period. 

(3) Indefinite Suspension. (See par. 8fofthis chapter.) 

c. Evidence File. If a proposed adverse action is contemplated, an evidence file must be established 
before the notice is issued to the employee. The file must contain all available evidence upon which the 
notice of proposed action is based, and which supports the reasons in that notice (including records of 
past disciplinary action and related material, if such a record forms part of the basis for the action 
proposed). It must also include any written summary of employee's oral reply and/or employee's written 
reply. Normally the evidence file will contain an index for easier reference to documents. Additional 
evidence acquired after the issuance of a proposed adverse action notice may be added without 
necessitating re-issuance of the notice unless the additional evidence forms the basis for initiating new 
reasons for proposing the action. However, the employee must be provided with copies of any material 
when it is added to the evidence file. Any use or disclosure of a record or information must comply with 
legal requirements for disclosure. 

d. VA Beneficiary Records. The assistance of the Regional Counsel or General Counsel, as 
appropriate, should be obtained when questions arise concerning the use of VA beneficiary records in 
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taking an action covered under this chapter. Specifically, the use of VA beneficiary records must be in 
accordance with the guidelines of confidentiality provided in 38 U.S.C. 5701, 5705, and 7332; and the 
Privacy Act at 5 U.S.C. 552a. 

e. Official Investigation Reports or Official Inquiries 

(I) It is not necessary for a supervisor or other appropriate official to inquire into an incident in 
accordance with the above instructions where sufficient information is available from other official 
sources. These sources include, but are not limited to: reports of a Central Office or Office of the 
Inspector General investigation, reports of a field examination conducted by a representative of the 
Office of Regional Counsel, or other official investigations conducted under the authority of MP-I, 
part l, chapter 2. Where the information appears to be inadequate, the Human Resources Management 
Officer should be consulted concerning the necessity for the development of additional information. 
The same principle also applies to official investigations of other government agencies, whether Federal, 
state or local, if the agency allows the use of the investigation, or part of it, or extracts from it. In cases 
involving criminal matters, it is the policy of VA to cooperate with appropriate law enforcement 
agencies. In obtaining evidence and/or coordinating such matters, the assistance of the Regional 
Counsel or General Counsel, as appropriate, should be obtained. 

(2) When management relies on facts developed from an official investigation or other official 
inquiry to support a proposed adverse action, only the information relied upon will be included in the 
evidence file. When using official informati0n, care must be exercised to extract only that information 
which is being relied on to support the reasons in a proposed adverse action. 

(3) Title 38 CFR, part 17 defines the VA Medical Quality Assurance Program, and the Health 
Services Review Organization (HSRO), and provides confidentiality for certain quality assurance 
records and documents. Documents and records generated through these programs cannot be used as 
evidence to support taking a disciplinary or adverse action. However, information which led to a quality 
assurance investigation can also lead to the initiation of a separate, independent investigation. Evidence 
developed as a result of such independent investigation can be used in a disciplinary or adverse action. 
The assistance of the Regional Counsel or General Counsel, as appropriate, should be obtained when 
questions arise concerning the confidentiality of Quality Assurance and HSRO documents and whether 
such documents are covered by the provisions of 3 8 CFR, part 17, or can be used as evidence in a 
disciplinary or adverse action. 

8. DETERMINING APPROPRIATE ACTION 

a. General. After determining the facts in a case, the responsible official authorized to initiate action 
should consult the table of offenses and penalties contained in appendix A of this part. Any extenuating 
or mitigating circumstances or other contributing factors which may have some bearing on the situation, 
including past record, should be considered in determining the action to be taken. The initiating official 
will consult with the Human Resources Management Officer regarding the propriety of the disciplinary 
or adverse action being considered. 
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b. Substance Abuse/Medical Considerations 

(1) In relating alcoholism and drug abuse problems to disciplinary policies and practices, it is 
important to consider non-disciplinary procedures aimed at rehabilitation. However, ifthe employee 
refuses to accept assistance offered through the program or to otherwise correct performance, 
disciplinary measures will be invoked on the basis of the specific misconduct of the employee. 

(2) In offering rehabilitative assistance, the employee's supervisor need not confront the employee 
with the supervisor's belief that the employee has a drinking or drug abuse problem. The supervisor 
must make the employee aware in general terms that a problem exists affecting his/her conduct, and 
recommend that the employee participate in a rehabilitation program that is available. Casual 
suggestions to the employee that the Department would be willing to assist the employee with any 
problems he/she may have are not a sufficient attempt at counseling to constitute reasonable 
accommodation. The counseling must be specific with the supervisor recommending that the employee 
participate in a rehabilitation or counseling program. Should the employee ignore the offer of assistance 
and the performance or conduct problem continues, it may be necessary to give the employee a "firm 
choice", between accepting treatment or facing the consequences. A sample firm choice letter is 
contained in appendix I of this part. This letter should be modified to suit your particular circumstances. 

(3) Referrals under the Employee Assistance Program (EAP) should be made in writing and as early 
as possible when the supervisor has a conduct or performance related reason to believe the employee has 
an alcohol or drug abuse problem which is causing the deficiencies. Written documentation should be 
maintained of any meetings between the supervisor and the employee to show that an offer of assistance 
was made. Copies of such documentation should be given to the employee. This documentation can be 
included at a later date in the evidence file used to support an adverse action. If the employee rejects the 
offer of assistance, and refuses to acknowledge the problem, action based on misconduct may be taken, 
including possible removal, even though the employee may later attribute the misconduct to an alcohol 
or drug problem. 

( 4) There may be situations where a meaningful offer of assistance is not possible, and appropriate 
action such as a proposed removal is required. Examples include situations where an employee is 
incarcerated for an extended period of time, or where the act of misconduct is so egregious (e.g., patient 
abuse) as to require that the employee be removed immediately from duty status during the period of an 
investigation and any subsequent proposed adverse action. Normally, an employee will be maintained 
in a paid duty status during the period between proposal and decision letters. There are circumstances as 
outlined in law or governing government-wide regulations that allow management to make exception to 
this provision. In such instances, management must be prepared to demonstrate before a third party that 
accommodating the employee would have imposed an undue hardship upon the facility where the 
employee works. 

(5) Continuing misconduct while an employee is participating in the program may be dealt with by 
taking appropriate disciplinary or adverse action. However, the length of time in the program, the type 
of rehabilitation program provided to the employee, and the employee's demonstrable progress in 
treatment will be considered as possible mitigating or aggravating factors when deciding on the 
appropriate action. 

1-9 



APRIL 15, 2002 VA HANDBOOK 5021 
PART I 
CHAPTERl 

(6) When an employee raises the issue of an alcohol or drug related problem as an affirmative 
defense at the point when a formal adverse action has been proposed, management must consider its 
reasonable accommodation requirements before acting on the proposal. However, if the action is 
effected, management should be prepared to demonstrate (as appropriate) during any third party review 
that: 

(a) The employee has never raised the issue until receipt of the notice of proposed action, and has 
failed to prove the existence of a substance abuse problem; 

(b) There is no nexus (connection) between the employee's alcohol or drug problem and the specific 
incident(s) or reasons on which the proposed action is based; 

( c) The employee has refused previous offers of rehabilitative assistance; 

( d) The employee's conduct and/or performance has failed to improve despite previous participation 
in the EAP; 

(e) Efforts to reasonably accommodate the employee would impose an undue hardship on the 
operation of the Department; or, 

( f) The employee does not meet the regulatory criteria of an employee with a disability. 

(7) If management has any reason to believe that the employee's claim may be a pretext to delay a 
proposed adverse action, it may request documentation to show the presence of an alcohol or drug 
dependence problem. The documentation must consist of expert evidence on the existence of a 
substance abuse problem at the time of the misconduct, and may include: 

(a) Objective clinical findings such as test results and observation of physical signs; 

(b) Medical diagnoses based on evaluation; or 

( c) Evaluation and assessment of a non-medical expert in the field of alcohol or drug rehabilitation, 
such as a qualified Employee Assistance Program Counselor. 

(8) For further information and discussion on alcohol and drug problems and the Employee 
Assistance Program, see VA Handbook 5019, Occupational Health Services. Because of periodic 
changes in case law regarding reasonable accommodation for employees with alcohol and drug abuse 
problems, supervisors should consult with the Human Resources Management office prior to 
confronting an employee with a suspected problem. 

(9) Executive Order 12564 on the Drug-Free Federal Workplace generally requires agencies to 
initiate disciplinary or adverse action against any employee who is found to use illegal drugs. 

(10) Management may enter into last chance or abeyance agreements with employees who have an 
alcohol or drug abuse problem. These agreements are generally entered into after a disciplinary 
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suspension or adverse action has been proposed, and offer the employee an opportunity to participate in 
a rehabilitation program while the proposed action or implementation of the decision is held in 
abeyance. The final decision on the proposed action is based on whether the employee's participation is 
successful, and/or whether further misconduct occurs. A primary benefit of last chance or abeyance 
agreements is that the agency's reasonable accommodation efforts are clearly documented for the record, 
Since case law in this area is constantly evolving, and there are no set formulas for last chance or 
abeyance agreements, officials involved in preparing such agreements should contact the Regional 
Counsel or General Counsel, as appropriate, or the Office of Human Resources Management [and Labor 
Relations] (051) in VA Central Office, when questions arise. Sample abeyance agreements are 
contained in appendix I of this part. 

(a) There is no set formula for abeyance or last chance agreements: 

l. they are tailored to the individual situation; 

~- they are fair, and provide some potential consideration or benefit to the employee (generally the 
agency's agreement to withhold an action which it could take); 

2. they can be imposed unilaterally by the agency, or 

:!:. negotiated with the employee or his representative, (if they involve a waiver of rights, the 
employee must agree); 

2. they can be imposed at several stages of the adverse action process: after a proposal, after a 
decision, or even after the action has been effected; and 

_Q. if the conditions are not met, the agency can take immediate action (no need to wait until the end 
of the period, or to give a new notice). 

(b) Abeyance and last chance agreements should contain at least the following: 

l. a time limit and conditions tailored to the situation; 

~- a clear statement of all the agency's requirements of the employee including satisfactory 
participation in a rehabilitation program, and satisfactory conduct; 

2. a description of behaviors that will be considered evidence of compliance or failure to comply 
with the requirements; and, 

:!:. an explanation of what the agency will do ifthe employee fails to comply, and what the agency 
will do if the employee complies. 

( c) When an action is taken based on violation of an abeyance agreement, the following is 
recommended: 
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l. the violation should not become part of the charges, but should be used only to show that the 
employee violated the agreement and thus triggered the agency's action; 

z.. the letter to the employee should clearly describe how the employee violated the provisions of the 
agreement (MSPB will require proof of violations); and, 

}. the agency should proceed on the basis of the original charges only. 

c. Non-Disciplinary Reasons Resulting in Removal, or Reduction in Grade or Pay. (See chapter 
3, paragraph Sd of this part.) 

d. Reductions in Grade or Pay, or Removal Based on a Combination of Performance and 
Conduct Related Factors. (See chapter 3, par. Se, of this part.) 

e. Involuntary Leave. The authority of agencies to impose involuntary leave status on employees 
has been significantly curtailed by several Merit Systems Protection Board (MSPB) decisions. These 
decisions have held that the use of enforced leave as an alternative when dealing with employees who 
wish to work but appear to be mentally or physically unable to do so and who pose a safety threat to 
themselves or others in the workplace, constitutes a disciplinary suspension and is thus an appealable 
action, ifthe suspension exceeds 14 calendar days. Otherwise, the action is grievable. However, when 
an employee, because of vicious or intemperate conduct or illness (mental or physical), is regarded as 
presenting an immediate threat to Government property or to the well-being of the employee, fellow 
workers, or the general public, several other alternatives may be considered as circumstances require; 
detail to other duties, sick or annual leave with the employee's consent, or non-duty paid status for a 
limited period, any of which may present some immediate relief to the situation. (See par. 7b(2)above.) 

f. Indefinite Suspension. In cases where management foresees a need for considerable time to 
complete its inquiries, medical examinations, or investigation, and make a determination in the case, 
consideration may be given to imposing an indefinite suspension. The basis for the indefinite 
suspension would be the need to have the employee away from the worksite pending inquiry, 
investigation, or the medical examination process. During the advance notice period of a proposed 
indefinite suspension, the employee may be placed in a non-duty paid status, and in cases involving the 
commission ofa crime, the crime provisions procedure may be followed. (See chapter 3, par. 14, of this 
part.) An indefinite suspension must specify a completion point (e.g., acquisition of medical 
documentation sufficient for management to make an informed decision). The employee may not be 
suspended without such a completion point set out in the proposal, and the suspension cannot continue 
once the completion point is reached. At the completion of the suspension, management must either 
return the employee to his or her position, detail or reassign the employee to another position, remove 
the employee for either disciplinary or non-disciplinary reasons related to inability to perform, or take 
other appropriate administrative action. Due to the changing nature of case law in the area of indefinite 
suspensions, officials involved in such actions should consult with the Regional or General Counsel, as 
appropriate, or the Office of Human Resources Management [and Labor Relations] (051) in Central 
Office prior to initiating action. 
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g. Progressive Discipline. Using the least severe action which, in the supervisor's judgment, will 
most likely correct the employee's misconduct is a commonly recognized principle. It is most applicable 
in repeated infractions ofa minor nature (e.g., brief tardiness). However, it does not prohibit issuance of 
a more severe penalty (e.g., suspension or removal) prior to issuance of each and every lesser penalty. 
For example, it is not always appropriate to issue an admonishment and/or a reprimand prior to issuance 
of a suspension or removal. Sound supervisory discretion and judgment must be applied in all cases 
fully considering any aggravating and/or mitigating circumstances. The concept of progressive 
discipline and the recommended guidance provided by the Table of Offenses and Penalties (see 
appendix A of this part) is not intended to preclude the exercise of discretion in determining appropriate 
action, but rather to serve as an aid to maintaining consistency. The facts of the case, degree of 
willfulness of the employee's violation of VA conduct rules, and the seriousness of the misconduct and 
its resultant impact on VA operations, may be examples of reasons for necessitating consideration of 
more severe discipline (e.g., suspension without prior admonishment or reprimand). 
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PART II. DISCIPLINARY PROCEDURES UNDER TITLE 38 

CHAPTER 1. DISCIPLINARY AND MAJOR ADVERSE ACTIONS 

l. SCOPE 

a. This part governs disciplinary and major adverse actions based on conduct or performance in the 
Department of Veterans Affairs (VA). 

(1) The provisions of this chapter apply to[: 

(a)] VA employees holding a full-time, permanent appointment under 38 United States Code (U.S.C.) 
7401(1) who have satisfactorily completed the probationary period required by 38 U.S.C. 7403(b). Included 
are: 

[l.] Physicians, 

[1.] Dentists, 

[J] Podiatrists, 

[1.] Chiropractors, 

I)_.] Optometrists, 

[§.] Nurses, 

[1.] Nurse anesthetists, 

[Jl_.] Physician assistants, and 

[.2.] Expanded-function dental auxiliaries. 

[(b) Employees appointed under 38 U.S.C. 7306.] 

(2) Henceforth, "employee(s)" will be the term used to refer to the covered occupations in this chapter, 
unless otherwise specified. 

(3) [Except for employees appointed under 38 U.S.C. 7306, t]his part should be used in conjunction with 
VA Directive 5021. 

b. This chapter does not apply to employees appointed under 38 U.S.C., chapters 3, 71 or 78, or to 
employees appointed under [] 38 U.S.C. 7401(3), 38 U.S.C. 7405, or 38 U.S.C. 7406. 
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2. AUTHORITY 
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a. Section 203 of the Department of Veterans Affairs Health Care Personnel Act of 1991 Public Law 
(Pub. L.) 102-40. 

b. Section 302 of the Veterans Healthcare, Capital Asset and Business Improvement Act of2003 
(Pub. L. 108-170). 

c. 38 U.S.C. 50l(a), 38 U.S.C. 7421. 

d. Title 38, U.S.C., chapter 74. 
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e. Section 3 of the Department of Veterans Affairs Health Care Personnel Act of 2004 Public Law 
(Pub. L.) 108-445. 

f. VA Standards of Conduct. 

g. Standards of Ethical Conduct for Employees of the Executive Branch, 5 CFR 2635. 

3. POLICY 

a. Employees are expected to maintain the highest standards of honesty, integrity, impartiality, 
conduct, and effectiveness. Whenever an employee's performance of duty or professional competence is 
determined to be unsatisfactory; or when an employee's professional or personal conduct is not 
satisfactory, prompt and appropriate, disciplinary or major adverse action, or other corrective action will 
be taken. The policy ofV A is to maintain standards of conduct and efficiency which will promote the 
best interests of VA. 

b. Disciplinary or major adverse actions will be taken when it is evident that other supervisory 
techniques have failed to correct a given problem, or would be inappropriate. Actions taken should be 
consistent with the precept of like penalties for like offenses, with due consideration of any extenuating 
circumstances. 

c. Employees are entitled to be represented by an attorney or other representative of the employee's 
choice at all stages of the case. Employees must identify their chosen representative in writing. A 
representative who is employed by VA may be disallowed by the facility Director because of: 

(I) Conflict of position, or 

(2) Conflict of interest. 

[d. As employees appointed under the authority of38 U.S.C. 7306 are centralized to the Secretary, 
disciplinary and major adverse actions will be decided by the Secretary. Disciplinary and major adverse 
actions for employees appointed under 38 U.S.C. 7306 are as follows: 

(I) Disciplinary actions for employees appointed under 38 U.S.C. 7306 are admonishments and 
reprimands. 

(2) Major adverse actions for employees appointed under 38 U.S.C. 7306 are suspensions of 15 days 
or more, transfers or terminations (see Part VI of this handbook for information on terminations for 
employees appointed under 38 U.S.C. 7306). 

e.] Actions covered under this part are subject to the prohibited personnel practices listed in 5 U.S.C. 
2302, prohibiting: 

( 1) Discrimination because of race, color, religion, sex, national origin, age, disabling condition, marital 
status, or partisan political reasons; and 
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(2) Reprisal for the proper exercise of an employee's legal or administrative appeal rights. 

4. DEFINITIONS. Unless otherwise noted, the following definitions apply to this part only: 

a. Admonishment. An official letter of censure to an employee for minor act(s) of misconduct or 
deficiency in competence. This letter normally remains in the employee's personnel folder for 2 years. 

b. Discharge. The involuntary separation of an employee from employment based on conduct or 
performance. 
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c. [Disciplinary Actions. These are adverse actions, other than major adverse actions, which include 
admonishment and reprimand based on conduct or performance]. 

d. [Disciplinary Appeals Board. The three member Board designated to hear an employee's appeal 
of major adverse action which is based in whole or in part on a question of professional conduct or 
competence]. 

e. (Grade. The established grades for the positions covered by this chapter will be as defined by 
38 U.S.C. 7404, and the qualification standards issued pursuant to 38 U.S.C. 7402. (See VA Handbook 
5005, Staffing.)) 

f. Indefinite Suspension. The involuntary placement of an employee in a non-duty, non-pay status 
for a temporary indefinite period of time pending investigation, inquiry, or further management action. 

g. [Major Adverse Actions. These are suspension (including indefinite suspension), transfer, 
reduction in grade, reduction in basic pay, and discharge based on conduct or performance. For 
purposes of this Handbook, a reduction in basic pay includes a reduction in the market pay of a 
physician or dentist as a result of an involuntary reassignment or change in assignment when taken for 
disciplinary reasons, i.e. conduct or performance reasons]. 

h. [Mixed Case. This is a case that includes both: 

(1) A major adverse action arising out of, or including, a question of professional conduct or 
competence, and 

(2) A major adverse action which does not arise out of a question of professional conduct or 
competence, or a disciplinary action.) 

i. [Official Time. Time granted to an employee and/or representative to review the material relied 
upon to support a proposed action, to prepare a reply, and to secure affidavits, if the employee is 
otherwise in a duty status]. 

j. [Professional Conduct or Competence. A question of professional conduct or competence 
involves direct patient care and/or clinical competence. The term clinical competence includes issues of 
professional judgment). 

k. [Reduction in Basic Pay. The involuntary reduction, based on conduct or performance, of the 
annual rate of basic pay to which an employee is entitled under 38 U.S.C. 7404, including above 
01inimum entrance rates and special salary rates authorized under 38 U.S.C. 7455. This includes a 
reduction in the market pay of a physician or dentist as a result of an involuntary reassignment or change 
in assignment when taken for disciplinary reasons. However, this does not apply to other reductions in 
pay, such as the loss or reduction of: 

(1) Physician and dentist performance pay, and 
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(2) Physician and dentist market pay, unless the reduction in market pay is the result of an 
involuntary reassignment or change in assignment taken for disciplinary reasons, i.e. conduct or 
perfonnance reasons (Note: Reductions in market pay that are not the result of an involuntary 
reassignment or change in assignment for conduct or performance reasons are not covered by this 
chapter.), 

(3) Head nurse differential, 

(4) Nurse Executive Special Pay, 

( 5) Other differentials, 

(6) Allov.rances,or 

(7) Premium pay such as: 

(a) Standby, 

(b) On-call, 

(c) Shift, 

( d) Overtime, 

(e) Sunday, 

(t) Holiday, 

(g) Night v.rork, 

(h) Hazardous duty, and 

(i) Interim geographic adjustment.] 

Reduction in Grade. The involuntary assigrunent to a lov.rer grade on the same pay schedule based on 
conduct or performance]. 

m. [Reprimand. An official letter of censure to an employee for an act of misconduct or deficiency 
in competence. A reprimand is a more severe disciplinary action than an admonishment. This letter 
normally remains in the employee's personnel folder for 3 years.] 

[ l 

n. [Suspension. The involuntary placement of an employee, for disciplinary reasons, in a non-duty, 
non-pay status for a temporary period of time]. 
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o. Transfer. The involuntary movement of an employee from one VA facility to another (under 
separate managerial authority) based on conduct or performance and without a break in service. 

5. RESPONSIBILITIES 

a. The Under Secretary for Health, [Principal] Deputy Under Secretary for Health, [Deputy Under 
Secretary for Health for Operations and Management,] Assistant Deputy Under Secretary for Health, other 
officials in the Office of the Under Secretary (38 U.S.C. 7306(a)), network directors, other key Veterans 
Health Administration (VHA) officials and field facility directors are responsible for: 

(1) Administering policy concerning disciplinary and major adverse actions in conformance with 
requirements of statute and this chapter, and reviewing existing policies and recommending appropriate 
changes. 

(2) Delegating to supervisors authority for the direction and discipline of employees under their 
jurisdiction, as appropriate, and assuring proper supervisory training. 

(3) Ensuring that supervisors properly exercise their disciplinary and major adverse action 
authorities. 
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( 4) Ensuring that appropriate mechanisms are in place to inform employees of VA policy governing 
disciplinary and major adverse actions, and that this policy and related materials are available for review 
in the Human Resources Management office. 

( 5) Ensuring that appropriate mechanisms are in place to inform employees of VA standards of 
ethical conduct and related responsibilities as well as other laws, rules and regulations governing VA 
expectations of acceptable conduct. 

b. The Deputy Assistant Secretary for Human Resources Management [ ] is responsible for: 

(1) Developing Department policy on disciplinary and major adverse actions. 

(2) Providing technical advice and guidance to management officials and field facility Human 
Resources Management officials. 

(3) Ensuring that all necessary and required training is accomplished. 

c. Supervisors are responsible for: 

(1) Informing all employees of the requirements for acceptable conduct (e.g., standards of ethical 
conduct). 

(2) Gathering, analyzing, and developing the facts concerning each situation where a disciplinary or 
major adverse action may be appropriate. 

(3) Initiating appropriate and timely actions. 

d. Human Resources Managers are responsible for: 

(1) Ensuring that all employees are made aware of VA policy concerning disciplinary and major 
adverse actions, and that this policy and related materials are available for review in Human Resources 
Management office. 

(2) Ensuring that all employees are made aware of VA standards of ethical conduct and related 
responsibilities as well as other laws, rules, and regulations governing VA expectations of acceptable 
conduct. 

(3) Assisting supervisors and management officials at all levels with: 

(a) Disciplinary and major adverse action matters; 

(b) Applying and providing guidance on interpretations of regulations and statutes; 

( c) Recommending sound human resources management practices; 
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( d) Reviewing existing policies and procedures, and recommending appropriate changes. 

(4) Reviewing disciplinary and major adverse actions prior to issuance to ensure compliance with 
VA policy and advising the decision official as necessary. 

(5) Assisting management in informing employees of the rules for acceptable conduct and for 
clarifying such rules. 

(6) Advising employees and answering their questions regarding their rights in disciplinary and 
major adverse action matters. 

(7) Providing guidance on interpretations of disciplinary and major adverse action procedures, 
policies, regulations, and statutes. 

e. Employees are responsible for: 

(1) Meeting standards of conduct as required by VA policy, and other laws, rules, and regulations. 

(2) Obtaining advice from authoritative VA officials (supervisors, human resources management 
officials, Regional Counsels, ethics counselors, etc.) on any unclear or questionable rules of conduct 
prior to engaging in the conduct. 

(3) Maintaining an acceptable level of professional competence. 

( 4) Providing full and truthful answers during any inquiry or investigation. 

6. DETERMINING THE FACTS 

a. Inquiry and Investigation 

(1) When an incident occurs which may result in a potential disciplinary or major adverse action, 
inquiry will be made into the incident or situation as soon as possible to obtain the facts and determine 
what action, if any, is warranted. 

(a) Ordinarily, a preliminary inquiry will be made by the appropriate line supervisor. (See also 
paragraph 6a(3)(a), below.) As appropriate, it may be necessary for other management officials to make 
the preliminary inquiry. 

(b) A further investigation may be warranted depending on the nature and seriousness of the incident 
(e.g., administrative investigation). Investigating officials will seek information concerning the matter 
from the employee(s) who is alleged to have committed the offense and from any other persons who 
may have pertinent information about the incident(s). 

(c) The resulting information will be documented. Signed statements, preferably under oath, are the 
best form of documentation, and should be obtained, whenever possible, from employees interviewed. 
(The authority to take sworn statements must be exercised in accordance with 38 U.S.C. 5711 and its 
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implementing regulations.) Failure to obtain a signed statement from the employee involved will not, in 
and of itself, serve to preclude taking the action, particularly where sufficient information is otherwise 
obtained from the employee, or the nature of the situation makes it impractical or unnecessary to obtain 
a written statement. 

( d) Evidence will be developed impartially and an effort will be made to resolve any conflicting 
statements by developing additional evidence. Material which cannot be disclosed to the employee or to 
the employee's representative may not be used to support a disciplinary or major adverse action. 

(2) All employees are required to provide full and truthful answers during any inquiry or 
investigation. Failure to do so may be grounds for disciplinary or adverse action. The only time 
employees are entitled to remain silent, without threat of disciplinary or adverse action, is if they may 
potentially incriminate themselves in a criminal offense. Employees claiming such a right must state 
this as their reason in order for the right to apply. The assistance of the Regional Counsel or General 
Counsel, as appropriate, will be obtained in determining whether immunity from prosecution may be 
granted. 

(3) Official Investigation Reports or Official Inquiries 

(a) It is not necessary for a supervisor to inquire into an incident in accordance with the instructions 
identified in paragraph 6a(l), above, where sufficient information is available from other official 
sources. 

l. These sources include, but are not limited to reports of: 

l!· A VA Central Office or Office of Inspector General investigation, 

Q. A field examination conducted by a representative of the Office of Regional Counsel, or 

f. Other official investigations. 

2. Where the information appears to be inadequate, the Human Resources Manager should be 
consulted concerning the necessity for the development of additional information. 

(b) The same principle applies to official investigations of other government agencies, whether 
Federal, State, or local, if the agency which conducted the investigation allows the use of the 
investigatory material, or part of it: 

l. In cases involving criminal matters, it is the policy of VA to cooperate with appropriate law 
enforcement agencies. 

2. In obtaining evidence and/or coordinating such matters, the assistance of the Regional Counsel or 
General Counsel, and Office of Inspector General, as appropriate, should be obtained. 

( c) When management relies on facts developed from an official investigation or other official 
inquiry to support a proposed disciplinary or major adverse action, only the infomiation relied upon will 
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be included in the evidence file. When using official information, care must be exercised to extract only 
that information which is being relied on to support the proposed action. 

( d) Confidentiality for certain quality assurance records and documents is provided for in 3 8 CFR, 
part 17. 

l. Certain restrictions may apply regarding the use of these records and documents as evidence to 
support taking a disciplinary or major adverse action . 

.f.. It may be necessary to initiate an independent investigation to develop evidence which can be used 
in a disciplinary or major adverse action. 

::2_. The assistance of the Regional Counsel or General Counsel, as appropriate, should be obtained. 
when questions arise concerning confidentiality and coverage by the provisions of 38 CFR. part 17. 

b. Status of Employee Pending Inquiry or Investigation 

(I) Continue in Current Duty Status. Ordinarily, the employee will be retained in a pay and active 
duty status in the employee's current position, grade, and salary level during any inquiry or 
investigation. 

(2) Detail, Leave or Paid Non-Duty Status. In those instances where it is determined that the 
employee's continued presence at the employee's worksite during an inquiry or investigation might pose 
a threat to the employee or others, result in loss of or damage to Government property, or otherwise 
jeopardize legitimate Government interests, the following alternatives may be considered: 

(a) Detailing the employee to other duties to eliminate any threat to safety, to V A's mission, or to 
Goven1ment property (VA Handbook 5005, Staffing, part III); 

(b) Granting the employee leave (annual, sick, or leave without pay). In certain circumstances when 
the employee has failed to request leave or report for duty, or it is determined that granting the requested 
leave is inappropriate, a charge of absence without leave may be used (VA Handbook 5011, Hours of 
Duty and Leave); 

( c) As a last resort, placing the employee in a paid non-duty status pending completion of the inquiry 
or investigation, preparation of the charges, and/or during the notice period of a discharge or a proposed 
indefinite suspension, may be appropriate. Care should be taken to ensure that this is for the shortest 
practicable period. This is an option in those unusual instances where management determines that a 
detail or granting leave may not be possible or is impractical. 

(3) Indefinite Suspension 

(a) In cases where management foresees a need for considerable time to complete its inquiry or 
investigation, and subsequently make a determination in a case; and when the potential of a threatening 
situation exits, consideration may be given to imposing an indefinite suspension. 
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l. The primary benefits of the indefinite suspension are the expeditious removal of the employee 
from the premises with the retained option of either reinstating or discharging the employee upon 
completion of the judicial proceedings or further investigation. 

z. Action should be taken to propose the employee's discharge as soon as sufficient information is 
available to support charges against the employee concerning the act(s) of misconduct regardless of any 
subsequent judicial proceedings. 

J The Office of Inspector General, Regional Counsel, or Office of General Counsel should be 
consulted to ensure that there is appropriate coordination with the prosecuting office. 

(b) Any indefinite suspension must be based on the need to have the employee away from the 
worksite pending inquiry, investigation, or the medical examination process. During the advance notice 
period of a proposed indefinite suspension, the employee may be placed in a non-duty paid status, if 
necessary. Further, in cases involving the commission of a crime, the "crime provision" procedure may 
be appropriate (see paragraph 9e of this chapter). 

(c) An indefinite suspension must specify the condition(s) or event(s) that will end the suspension 
(e.g., completion of the investigation of probable criminal conduct and the taking of any administrative 
action that may be warranted). 

l. The employee may not be suspended without such a completion point set out in the proposal, and 
the suspension cannot continue once the conditions for completion have been met. 

z. At the completion of the suspension, management must either return the employee to the 
employee's position, detail, or reassign the employee to another position, discharge the employee or take 
other appropriate administrative action. 

c. Evidence File 

(I) If a proposed disciplinary or major adverse action is contemplated, the evidence file must be 
assembled before the proposed notice is issued to the employee. The file must contain the evidence 
upon which the notice of proposed action is based, and which supports the charges in that notice 
(including notices of past disciplinary and/or major adverse action, if such action forms part of the basis 
for the penalty proposed). 

(2) Additional evidence acquired after the issuance of a notice of proposed action may be added 
without necessitating reissuance of the notice except when the additional evidence forms the basis for 
initiating new reasons for proposing the action, or it is determined that a different action should be 
proposed. If an employee requests and is provided with a copy of the evidence file, copies of any 
material added to the evidence file must also be provided. Any use or disclosure of a record or 
information must comply with legal requirements for disclosure. 

d. VA Beneficiary Records. The assistance of the Regional Counsel or General Counsel, as 
appropriate, should be obtained where questions arise concerning the use of VA beneficiary records in 
taking an action covered under this chapter. Specifically, the use of VA beneficiary records must be in 
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accordance with the requirements of confidentiality provided in 38 U.S.C. 5701, 5705, and 7332; and 
the Privacy Act at 5 U.S.C. 552a. 

7. DETERMINING APPROPRIATE ACTION 

a. General. After determining the facts in a case, the responsible official authorized to initiate action 
should consider the Table of Penalties contained in appendix A of this part. Any extenuating or 
mitigating circumstances or the contributing factors which may have some bearing on the situation, 
including past record, should be considered in determining the action to be taken. The initiating official 
will consult with the Human Resources Management office regarding the propriety of the disciplinary or 
major adverse action being considered. 

b. Progressive Discipline 

(I) The level or type of discipline which, in the supervisor's judgment, is commensurate with the 
employee's misconduct and will most likely correct the misconduct, is a commonly applied principle. 

(a) It is most applicable in repeated infractions of a minor nature (e.g., brief tardiness). It does not 
prohibit issuance of a more severe penalty (e.g., suspension or discharge) prior to issuance of each and 
every lesser penalty. 

(b) For example, it is not always appropriate to issue an admonishment and/or a reprimand prior to 
issuance of a suspension or discharge. 

( c) Sound supervisory discretion and judgment must be applied in all cases when fully considering 
the nature of the offense and any aggravating and/ or mitigating circumstances. 

( d) The concept of progressive discipline and the recommended guidance provided by the Table of 
Penalties (see appendix A of this part) are not intended to preclude the exercise of discretion in 
determining appropriate action, but rather to serve as aids to maintaining consistency. 

(2) Examples ofreasons that may warrant considering a more severe disciplinary action (e.g., 
suspension without prior reprimand) are: 

(a) The facts of the case, 

(b) Degree of willfulness of the employee's violation of VA conduct rules, 

( c) The seriousness of the misconduct or deficiency in competence, and 

( d) The resultant impact on VA operations. 

8. DISCIPLINARY ACTIONS 

a. Types of Disciplinary Actions. This paragraph applies to admonishments and reprimands, based 
on conduct or performance (refer to paragraph 4 of this chapter for definitions). 

11-10 



APRIL 15, 2002 VA HANDBOOK 5021 
PART II 
CHAPTER I 

b, Notice of Proposed Action 

(1) Before being released to the employee, a notice of proposed action will be reviewed by the 
Human Resources Management office for compliance with statutes, regulations, VA policies and other 
applicable requirements. Human Resources Management officials will review the evidence and, as 
appropriate, provide guidance concerning the propriety of the action. 

(2) The advance notice of proposed action must contain the following information: 

(a) The nature of the action proposed (e.g., admonishment); 

(b) A statement of the specific charges upon which the proposed action is based, including names, 
dates, places, and other data sufficient to enable the employee to fully understand the charges and to 
respond to them; 

(c) A statement of any specific law, regulation, policy, procedure, practice, or other specific 
instruction (national, local or otherwise) that has been violated as it pertains to the charge(s) (if 
applicable); 

( d) A statement that the employee has the right to reply orally or in writing, or both orally and in 
writing, and to submit affidavits and other documentary evidence in support of the reply; 

(e) A statement of the amount of time the employee has to submit the reply or replies (time limits 
may vary according to the circumstances, but in no event should be less than 5 calendar days); 

(f) A statement that the material relied upon to support the reasons for the proposed action will be 
made available to the employee and the employee's representative upon request; 

(g) A statement advising the employee of the official who will receive any oral and/or written 
replies; 

(h) A statement that the employee will be given a written decision as soon as possible after the 
employee's reply has been fully considered, or after the expiration of the time allowed for reply, ifthe 
employee does not reply; and, 

(i) A statement that the employee is entitled to be represented by an attorney or other representative 
of the employee's choice at all stages of the case (see paragraph 3c of this chapter). The employee's 
designation of a representative must be made in writing. 

c. Employee's Oral Reply 

(1) If the employee requests an opportunity to reply orally, the decision official, or designee, will 
receive the employee's reply. 

(a) Any official designated to receive the reply must have the authority to recommend what final 
decision should be made. 
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(b) The right to reply orally includes the right to be given a reasonable opportunity to make any plea 
which the employee believes might influence the final decision in the employee's case. 

(c) The employee must be permitted to plead extenuating circumstances or make any other argument 
the employee deems proper. 

(2) A written summary signed by the official hearing the oral reply must be made part of the record. 

d. Arriving at a Final Decision 

(1) The decision official will give full and impartial consideration to: 

(a) The employee's written reply, if any; 

(b) The recommendation of the designee to hear an oral reply, if any oral reply was made; and 

( c) All evidence of record. 

(2) If the decision official finds one or more of the charges in the advance notice sustained, the 
decision official will determine an appropriate action. 

NOTE: The Table of Penalties for examples of offenses and penalties (see appendix A of this part) will 
be considered in determining an appropriate penalty. 

(3) A decision adverse to the employee must be based only on the charges stated in the notice of 
proposed action. If none of the charges are sustained, either in whole or in part, no action may be 
imposed, regardless of any record of past discipline cited in the notice. 

( 4) The penalty may not be more severe than that proposed in the notice of proposed action. 

(5) An employee's failure to reply may be considered, but by itself may not be considered an 
admission of the charges. The burden of proof rests with management to support its reasons for the 
action. 

(6) If the notice of proposed action is determined to be procedurally defective to the detriment of the 
employee's substantive rights, or if it is found that additional reasons other than those set forth should be 
considered, or that the appropriate action should be more severe than that proposed, the notice of 
proposed action will be rescinded and a new notice of proposed action issued. 

(a) The new notice will include a new advance notice period and another opportunity to reply orally 
and/or in writing. 

(b) A procedural defect is detrimental to the employee's substantive rights when it is likely to have 
caused the agency to reach a conclusion different from the one it would have reached in the absence or 
cure of the error. 
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(7) If it is determined that the appropriate penalty is a major adverse action, the procedures outlined 
in paragraph 9 of this chapter will apply. 

e. Decision 

(1) Before the decision is released to the employee, it will be reviewed by Human Resources 
Management Service for compliance with the statutes, regulations, VA policies, and other applicable 
requirements. Any comments the Human Resources Management Service may have concerning 
technical aspects of the case will be presented to the decision official. 

(2) The decision letter will be dated and signed by the appropriate decision official. 

(3) The decision letter will be in writing and contain the following information: 

(a) A statement of whether any of the charges sustained arose out ofa question of professional 
conduct or competence. 

(b) A statement that consideration has been given to all evidence developed, including the 
employee's reply(ies). 

l. A written reply made by a representative on behalf of the employee is considered to be an 
employee's reply. 

2_. If the employee replies both orally and in writing, both replies must be mentioned. 

(c) A statement of the decision official's determination regarding which charges, if any, in the 
advance notice were sustained, and which charges, if any, were not sustained. 

( d) If a record of prior disciplinary actions was cited in the advance notice, the decision will indicate 
how the past record, as cited in the advance notice, was taken into consideration in determining the 
proper action. Prior disciplinary actions which have expired or have been withdrawn may not be cited as 
a basis for the action. 

(e) A statement concerning the employee's rights to file a grievance and the time limit within which 
it must be filed. 

(f) A statement informing the employee of the length of time the action will be retained in the 
employee's personnel folder. 

(g) A statement advising the employee that a further explanation of the employee's appeal rights may 
be obtained by consulting the Human Resources Management office. 

11-13 



APRIL 15, 2002 VA HANDBOOK 5021 
PART II 
CHAPTER! 

f. Appeals of Disciplinary Actions 

(1) If the disciplinary action involves or includes a question of professional conduct or competence, 
the employee may appeal it under the grievance procedures contained in part IV, chapter 3 of this 
handbook. 

(2) If the disciplinary action does not involve or include a question of professional conduct or 
competence, the employee may appeal the action under the grievance procedure in part IV, chapter 3 of 
this handbook. If the employee is covered by a collective bargaining agreement under 5 U.S.C., chapter 
71, and the negotiated grievance procedure includes disputes over these actions within its scope, the 
employee may elect to appeal the action through the negotiated grievance procedure or the grievance 
procedure in part IV, chapter 3 of this handbook, but not both. 

(a) The employee shall elect which grievance procedure will be used. 

(b) The timely filing of a grievance under either procedure shall constitute an irrevocable election. 
Grievances filed under the negotiated grievance procedure must be filed in accordance with the 
provisions of the applicable negotiated grievance procedure. 

( c) Reference should be made to the negotiated agreement for the appropriate steps and time limits. 

g. Withdrawal of Action 

NOTE: Duration and withdrawal time .frames may vw:v based on provisions in applicable negotiated 
agreements. 

(1) After 2 years, admonishments will be removed from the personnel folder and destroyed. 
However, in cases of patient abuse, an admonishment may be retained in the personnel folder 
indefinitely. The employee's supervisor may, after 6 months, make a written request to the Human 
Resources Management office that the admonishment, including patient abuse cases, be withdrawn, if 
the employee's conduct so warrants. 

(2) After 3 years, a reprimand will be removed from the personnel folder and destroyed. However, in 
cases of patient abuse, the reprimand may be retained in the personnel folder indefinitely. The 
employee's supervisor may, after 2 years, make a written request to the Human Resources Management 
office that the reprimand, including patient abuse cases, be withdrawn, if the employee's conduct so 
warrants. 

(3) Upon expiration of the specified time frame or receipt ofa valid request for early withdrawal 
(i.e., after 6 months for an admonishment) of a disciplinary action, the Human Resources Management 
office will return the action to the supervisor for destruction. If the request for early withdrawal is 
initiated by a supervisor below the level of the official who issued the action, it must be approved at or 
above the level of the initial decision official. 
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( 4) The employee may, after 6 months, make a written request to the supervisor that the 
admonishment be withdrawn. The employee may, after 2 years, make a written request to the supervisor 
that the reprimand be withdrawn. 

( 5) Once an admonishment or reprimand is withdrawn, it may not be used as a past disciplinary 
record in connection with any future proposed disciplinary or major adverse action. This should be 
considered in determining whether a disciplinary action should be withdrawn early, particularly with 
respect to actions which were based on patient abuse. 

(6) When a disciplinary action has expired or has been withdrawn early and destroyed, the 
supervisory official will so inform the employee. In order to assure the employee that no record remains 
in the personnel folder, the supervisor may wish to destroy it in the employee's presence or give it to the 
employee for disposition. 

(7) Since the admonishment or reprimand may be appealed under the grievance procedure initially 
and, except in patient abuse cases, will automatically be removed from the personnel folder after 2 or 3 
years, respectively, a grievance may not be filed based on a supervisor's decision not to remove it earlier 
than the expiration date. 

9. MAJOR ADVERSE ACTIONS 

a. Types of Actions. This paragraph applies to suspensions, transfers, reductions in grade, 
reductions in basic pay [(including reduction in physician and dentist market pay as a result of 
involuntary reassignment or change in assignment when taken for conduct or performance reasons)] and 
discharges. 

b. Burden of Proof and Appropriateness of Penalty 

(1) Prior to initiating a major adverse action, officials involved in the decision making process must 
consider the burden of proof which must be met in order to sustain the action on appeal. When taking a 
major adverse action against an employee, the Department bears the burden of proving by a 
preponderance of evidence the charges that form the basis for the action. 

(2) The Department must establish that the penalty chosen is within the tolerable limits of 
reasonableness. 

c. Notice of Proposed Action 

(I) Prior to taking a major adverse action, the employee must be given 30 calendar days advance 
written notice of the action proposed. 

(2) Before being released to the employee, a notice of proposed action will be reviewed by the 
Human Resources Management office for compliance with statutes, regulations, VA policies and other 
applicable requirements. Human resources management officials will review the evidence and, as 
appropriate, provide guidance concerning the propriety of the action. 
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(3) The advance notice of proposed action must contain the following information: 

(a) The nature of the action proposed. 

(b) The specific charges upon which the proposed action is based, including the details and 
circumstances (i.e., names, dates, places, and other data) constituting the basis for action, sufficient to 
enable the employee to fully understand the charges and to afford the employee a fair opportunity to 
respond to them. 

(c) Any specific law, regulation, policy, procedure, practice, or other specific instruction (national, 
local or otherwise) that has been violated as it pertains to each charge. 

( d) The right to reply orally or in writing, or both orally and in writing to the deciding official, or 
designee, and to submit affidavits and other documentary evidence in support of the reply by a specified 
date. Time limits may vary according to the particular circumstances in each case. The employee must 
be allowed a minimum of 7 days from date of receipt of the notice of proposed action, but no more than 
30 days from date of the written notice of charges. The proposing or deciding official may grant 
extensions beyond 30 days only when good cause is shown. 

(e) A statement of the employee's past disciplinary record when such record is to be relied upon as 
evidence or considered as part of the basis for the proposed action. 

l. Specific previous infractions and penalties will be cited and identified and the employee will be 
advised that the employee may reply orally or in writing, or both orally and in writing, with respect to 
those previous infractions. 

;/,. The statement will advise the employee that the employee may submit supporting evidence, 
including affidavits, and may make a statement concerning the use to be made of the past record in 
determining proper action (see paragraph 9d of this chapter). 

( f) A statement that the employee has the right to representation by an attorney or other 
representative of the employee's choice at all stages of the case, and that the designation ofa 
representative must be in writing. The representative may be disallowed ifthe individual's activities as a 
representative would cause a conflict of position or conflict of interest. 

(g) A statement that ifthe employee has any questions about the reasons for the proposed action, the 
employee may contact the official who signed the advance notice or the Human Resources Management 
office for further explanation. 

(h) Identification of the decision official. 

(i) A statement that any written reply must be submitted through supervisory channels to the decision 
official and that the decision official, or designee, will receive the employee's oral reply. 

G) A statement that full and impartial consideration will be given to the employee's reply(ies), if a 
reply(ies) is made. 
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(k) A statement that the employee will be given a written decision within 21 days of receipt of the 
employee's reply, if any, or of the expiration of the reply period if no reply is made. 

(I) A statement advising the employee of the duty and pay status in which the employee will be 
carried during the notice period. 

(m) A statement that ifit is decided to take the proposed action, such action will be effective not less 
than 30 days from the day following the date the employee receives the notice, except when invoking 
the crime provision (see paragraph 9e of this chapter). 

(n) A statement informing the employee where the material relied upon to support the reason(s) for the 
proposed action will be available for review by the employee and or the employee's designated repre
sentative. Generally, the evidence file should be maintained in the Human Resources Management office. 

( o) A statement that informs the employee that: 

[(p) For physicians and dentists, ifthe proposed action will result in a reduction in market pay, a 
statement that their market pay may be reduced should this proposed action be made effective.] 

l. The employee will be allowed a specific number of hours of official duty time (if otherwise in an 
active duty status) for: 

;!. Reviewing the notice; 

Q. Preparing a written and/or oral reply; and 

f. Securing affidavits. 

z. Identifies the person with whom the employee should make arrangements for the use of official time. 

(4) Policies relating to notice requirements regarding reductions and revocations of privileges, 
reporting to the State Licensing Boards and National Practitioners Data Bank (NPDB), should be 
reviewed to determine their applicability to specific cases. Statements regarding such should be 
included, as appropriate. 

d. Past Discipline. Management should consider the recency of any past disciplinary actions that form 
part of the basis for the proposed action. Consideration should be given to the use of any actions which are 
more than 3 years old, even if they have remained in the personnel folder. They should be examined 
closely to ensure their relevance to the proposed action before they are used to support such action: 

(1) lfcited, the previous disciplinary record will not be set forth as a current charge(s), but will be 
stated in a paragraph separate from the current charge(s ). 

(2) Connselings and charges of Absence Without Leave (AWOL) without concurrent disciplinary 
action are not disciplinary actions and may not be included in the past record paragraph. 
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(a) Counselings may be cited in a separate paragraph and may be considered in determining 
appropriate action against an employee. If such counselings are cited, the counseling must have been in 
writing and must be included in the evidence file used to support the proposed action. 

(b) Any reference to letters or memoranda of counseling in the proposal letter must be sufficiently 
clear so as to enable the employee to comment on the consideration that should be given to the 
counseling in determining the final action. 

e. Exceptions to 30-day Advance Notice. The requirement for a 30-day advance notice period may 
be shortened if there is reasonable cause to believe the employee has committed a crime for which a 
sentence ofin1prisomnent may be imposed (38 U.S.C. 7462(b)(l)(A)). This exception is concerned 
solely with shortening the advance notice period. In order for the "crime provision" or "crime exception" 
to be invoked, there must be reasonable cause to believe that the employee has committed a crime for 
which the employee may be imprisoned. The employee must still be afforded a reasonable amount of 
time, but not less than 7 days, to reply orally and/or in writing to a notice of proposed action. 

(1) Normally, this provision would be used in conjunction with a proposal to remove or suspend 
indefinitely while awaiting a final disposition of a case. In those situations in which the retention of the 
employee in an active duty status would be inappropriate, but where management wishes to defer final 
judgment until completion of judicial proceedings, or where usable evidence to substantiate a discharge 
is not yet available, an indefinite suspension should be proposed (see paragraph 6(b)3 of this chapter). 

(2) To invoke the crime provision and process a discharge or indefinite suspension with a curtailed 
notice period, the following actions should be taken: 

(a) If not otherwise in a previously approved leave status, notify the employee in writing that the 
employee is being put immediately in a non-duty status with pay. 

(b) Give the employee a notice either of proposed indefinite suspension pending further investigation 
or pending disposition of the criminal action, or of proposed discharge when there is sufficient evidence 
to warrant discharge. The notice will advise the employee of a reasonable period to respond orally 
and/or in writing (not less than 7 days). 

( c) Issue a decision on the proposed action after the employee has had the stated opportunity to 
respond orally and/or in writing, and the response, if any, has been considered. 

(d) With the exception of the shortened notice period and any enforced non-duty status, the proposed 
adverse action and decision notices must conform in all other aspects to the requirements for initiating 
and taking major adverse actions. 

( e) Any case involving the crime provision should be discussed with the Regional Counsel or 
General Counsel's office, as appropriate. This will prove helpful in obtaining official information 
regarding an mest, the charges, indictment, arraigmnent, etc., needed to establish justification for use of 
the "crime provision." 
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f. Status of Employee During Advance Notice Period 

(1) Ordinarily, the employee will be retained in a pay and active duty status in the employee's current 
position, grade, and salary level, during the period pending a decision on a proposed action. 

(2) During the advance notice period of a proposed action, it may be necessary to remove the 
employee from the worksite. In those instances where it is determined that the employee's continued 
presence at work during the advance notice period might pose a threat to the employee or others, result 
in loss of or damage to Government property, or otherwise jeopardize legitimate Government interests, 
the following alternatives can be considered: 

(a) Detailing the employee to other duties to eliminate any threat to safety, to VA's mission, or to 
Government property; 

(b) Granting the employee leave (annual, sick, leave without pay). In certain circumstances, when the 
employee has failed to request leave, failed to report for duty, or it is determined that granting the 
requested leave is inappropriate, a charge of AWOL may be used; 

( c) Curtailing the notice period when the Department can invoke the "crime provision"; or 

( d) Placing the employee in a paid non-duty status (i.e., authorized absence for timekeeping 
purposes) during all or part of the advance notice period, if none of these other alternatives are available. 

g. Employee's Reply and Official Time 

(1) If the employee requests an opportunity to reply orally, the decision official, or designee, will 
receive the employee's reply. Any official designated to receive the reply must have the authority to 
recommend what final decision should be made. 

(a) The right to reply orally includes the right to a reasonable opportunity to make any plea which the 
employee believes might influence the final decision in the employee's case. 

(b) The employee must be permitted to plead extenuating circumstances or make any other 
arguments the employee deems proper. 

(2) A written summary of the oral reply must be made and placed in the adverse action file. 

(3) The official time allowed for the employee to reply will depend on the facts and circumstances of 
each individual case. 

(a) In most cases, up to 8 hours of official time may be deemed sufficient. 

(b) For nJore complex cases, more than 8 hours may be allowed. 
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( c) Since the time spent by the employee in reviewing the evidence and preparing the reply may be 
spread over several days (e.g., 7-day reply period), documentation should be kept as to how much 
official duty time is used each day. 

(d) If the employee requests additional official time beyond what was originally approved, the 
request may be honored if it is reasonable. 

h. Arriving at Final Decision on the Proposed Action 

( 1) The decision on a proposed major adverse action will be made by an official who is in a higher 
position than the official who proposed the action, unless the action is proposed by the Secretary. 

(2) The decision official will give full and impartial consideration to the employee's reply, if any, and 
all evidence of record. If the decision official finds that one or more of the charges in the advance notice 
are sustained, the decision official will determine the appropriate action. The Table of Penalties for 
examples of offenses and penalties in appendix A of this part, will be considered in determining the 
appropriate penalty. 

(3) In arriving at the decision, the decision official must not consider any reasons for action other 
than the reasons stated in the notice of proposed action. If none of the charges are sustained, either in 
whole or in part, no action may be imposed, regardless of any past record cited in the notice. 

( 4) Any penalty imposed by the decision official may not be more severe than the pen11lty specified 
in the notice of proposed action. 

(5) An employee's failure to reply may be considered, but by itself may not be considered an 
admission of the charges. The burden of proofrests with management to support the charges upon 
which the action is based. 

(6) If the notice of proposed adverse action is determined to be procedurally defective to the 
detriment of the employee's substantive rights, or if it is found that additional reasons other than those 
originally set forth should be considered, or that the appropriate action should be more severe than that 
proposed, the notice of proposed action will be rescinded and a new notice of proposed action issued. 

(a) The reissued notice will provide a new advance notice period and another opportunity to reply 
both orally and/ or in writing. 

(b) A procedural defect is detrimental to the employee's substantive rights when it is likely to have 
caused the agency to reach a conclusion different from the one it would have reached in the absence or 
cure of the error. 

(7) If additional evidence becomes available to further support the charges in the advance notice, but 
does not necessarily provide a basis to alter the charges or the proposed action, the employee will be 
afforded the opportunity to respond to the new evidence before a final decision is made. 
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(8) Officials involved in taking a major adverse action against an employee must observe the 
prohibitions against improper "ex parte" communications. Department officials may communicate with 
each other during the decision-making process; however, it is improper for an interested party (e.g., 
supervisor, proposing official), to pressure the decision official into making a particular decision. Such 
communications may support reversal of the action upon appeal. 

i. Decision. The deciding official shall render a decision in writing within 21 days of the deciding 
official's receipt of the employee's reply(ies) or close of business following the date identified to reply if 
the employee does not reply. The decision will be delivered to the employee at least 5 days prior to the 
effective date of the action, whenever possible. The 5 day period does not apply in cases where there is 
reasonable cause to believe the employee has committed a crime for which a sentence of imprisonment 
may be imposed (see paragraph 9e of this chapter). 

(I) Before the decision is released to the employee, it will be reviewed by Human Resources 
Management Service for compliance with statutes, regulations, VA policies, and other applicable 
requirements. Any comments the Human Resources Management office may have concerning technical 
aspects of the case will be presented to the deciding official. 

(2) A decision on a proposed major adverse action may be held in abeyance at the -request of the 
employee and agreement by the deciding official, in order for the employee to seek counseling or 
treatment for a condition covered under the Rehabilitation Act of 1973 (see 29 U.S.C. Section 701, et 
seq.). 

(a) The employee must provide acceptable documentation for this request which, at a minimum, 
establishes both a qualifying disabling condition and a causal connection between the disabling 
condition and the cited misconduct and/or deficiency in performance. 

(b) An abeyance of this nature may not exceed 1 year. 

(3) The decision letter must contain the following: 

(a) A statement of the specific charges that are sustained and those that are not sustained. 

(b) A statement, when a major adverse action is imposed, as to whether any of the charges sustained 
arose out of a question of professional conduct or competence. 

( c) A statement that consideration has been given to all evidence developed, including the 
employee's reply: 

l. If the employee replies both orally and in writing, both must be mentioned. 

2_. A written reply made by an authorized representative on behalf of the employee is considered to 
be an employee's reply. 

2_. It is good practice for a statement to be made regarding consideration that was given to any 
aggravating or mitigating factors. 
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( d) If a record of prior disciplinary actions was cited in the advance notice, the decision will indicate 
how the past record, as cited in the advance notice, was taken into consideration in determining the 
proper action. 

( e) A statement of the effective date (not less than 30 days from receipt of notice of proposed action), 
if the action imposed is a major adverse action. In the case of a suspension, the inclusive dates of the 
suspension will be stated. In the case of an indefinite suspension, the ending date is determined by the 
completion of specified conditions and/or events. 

(f) A statement specifying the employee's appeal rights, and the time limits within which any appeal 
must be filed. 

(g) A statement advising the employee that a further explanation of the employee's appeal rights may 
be obtained by consulting the Human Resources Management office. 

j. Appeals of Major Adverse Actions 

(I) The filing of an appeal under a grievance procedure or to the Disciplinary Appeals Board will not 
affect the implementation of the major adverse action. The action should be effected on the date 
specified in the decision letter regardless of whether an appeal is filed. 

(2) If the [action involves an involuntary reassignm,ent or change in assignment of a physician or 
dentist based on conduct or performance and which results in a reduction in market pay, only the 
involuntary reassignment or change in assignment is subject to grievance or appeal. Neither the decision 
to reduce market pay as a result of an involuntary reassignment nor the amount of such reduction is 
subject to grievance or appeal under this chapter or Part V of this handbook. Refer to VA Handbook 
5007, Part IX, paragraph 11, for more information regarding the right to request reconsideration of a tier 
determination]. 

[ l 

(3) If the major adverse action [does not involve or include a question of professional conduct or 
competence, an employee may elect to seek review of the decision under the grievance procedure 
described in part IV, chapter 3 of this handbook. However, ifthe employee is covered by a collective 
bargaining agreement under 5 U.S.C., chapter 71 and the negotiated grievance procedure includes disputes 
over these actions within its scope, the employee may elect to appeal the action through the negotiated 
grievance procedure or the grievance procedure in part IV, chapter 3 of this handbook, but not both]. 

(a) [The employee shall elect which grievance procedure will be used]. 

(b) [The timely filing of a grievance under either procedure shall constitute an irrevocable election. 
Time limits for filing a grievance under the VA procedure are governed by the provisions of part IV, 
chapter 3 of this handbook. Grievances filed under the negotiated grievance procedure must be filed in 
accordance with the provisions of the applicable negotiated agreement]. 
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(c) [The employee must be advised of the right to request a hearing in connection with a 
grievance, and, advised that the request for a hearing must be submitted with the grievance]. 

[(4) If the major adverse action is based in whole, or in part on a question of professional 
conduct or competence, the employee may appeal to the Disciplinary Appeals Board under the 
provisions in appendix A of VA Directive 5021 and part V, chapter 1 of this handbook]. 

(a) An employee must be advised of the right to request a hearing before the Board, and 
advised that the request for a hearing must be submitted with the notice of appeal. If the 
employee does not request a hearing in the request for an appeal, the Board may elect to conduct 
a hearing or make a decision based on a review of the record. 

(b) The employee must be provided with a copy of part V, chapter 1 of this handbook which 
specifies the content requirements of an appeal. 

( c) Appeals to the Disciplinary Appeals Board must be submitted to the Under Secretary for 
Health, or designee, so as to be received within 30 days after the date of service of the written 
decision on the employee. The 30-day time limit may not be extended. 

( d) An issue of whether a matter or question concerns, or arises out of, professional conduct 
or competence is not itself subject to any grievance procedure provided by law, regulation, or 
collective bargaining and may not be reviewed by any other agency. 

10. SERVICE OF DOCUMENTS. It is best for a supervisor to deliver a notice to the 
employee personally and to obtain the employee's dated, written acknowledgment of receipt so 
as to show the date and fact of receipt. Supervisors may wish to have a witness present in order 
to corroborate delivery of the notice. 

a. If the employee refuses to sign, the supervisor should so note this on the acknowledgment 
copy. 

b. In those instances where the letter cannot be personally delivered to the employee, it 
should be sent by certified mail-return receipt requested, in order to establish that the letter was 
received. A copy should also be sent by regular mail in the event the certified mail is not 
delivered and/or the employee fails to obtain it from the Postal Service after being notified to do 
so. In these instances, date of service will be presumed to be 5 days after posting the letter. 
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A. Introduction 

This report is prepared in accordance with the requirements of Title II, Section 203, of 
the Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002. The Act 
requires federal agencies to submit an annual report to the Speaker of the House of 
Representatives, President Pro Tempore of the Senate, Senate Committee on Homeland Security 
and Government Affairs, House Committee on Oversight and Government Reform, Senate 
Health, Education, Labor, and Pensions Committee, House Education and Labor Committee, 
Equal Employment Opportunity Commission, and the Department of Justice. 

The Act holds federal agencies accountable for violations of antidiscrimination and 
whistleblower protection laws relating to federal employment. The report contains data and 
analysis concerning equal employment opportunity complaints filed with ABMC during Fiscal 
Year 2012. 

It is the law of this nation and the policy of ABMC to prohibit discrimination in the 
workplace. ABMC is committed to maintaining an environment that provides equal employment 
opportunity for its approximately 76 employees as well as applicants for employment. 

B. Federal Cases Arising Under the Federal Antidiscrimination or Whistleblower 
Laws 

I. The number of Federal Court Cases Pending or Resolved in FY 2012: 

ABMC had no federal court cases arising under the Federal Antidiscrimination or 
Whistle blower Laws in FY 2012. 

Table 1: Federal Court Cases Pendin2 or Resolved in FY 2011, by Statue 
Title VII of the Civil Ri2hts Act of 1964 0 
Age Discrimination in Employment Act of 1967 0 
Rehabilitation Act of 1973 0 
Whistleblower Protection Act 0 
Equal Pav Act 0 

2. Status or Disposition of Federal Court Cases Including the Amount of Money 
Required to be Reimbursed for the Judgment Fund and Any Budget Adjustments 
Relating to the Judgment Fund: 

ABMC had no federal court cases in FY 2012. 

C. Employees Disciplined for Conduct Inconsistent with Federal Antidiscrimination or 
Whistleblower Laws 

I. Employees Disciplined in Connection with Federal Court Cases: 
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No ABMC employees were disciplined in connection with federal court cases in 
FY 2012. 

2. Employees Disciplined in Administrative Cases: 

No ABMC employees were disciplined in administrative cases in FY 2012. 

D. Final Year-End No FEAR Act Data for Fiscal Year 2012 

Final Year-End No FEAR Act data for FY 2012 is attached as Appendix A. 

E. ABMC Discipline Policy for Conduct Inconsistent with Federal Antidiscrimination 
or Whistleblower Laws 

ABMC is committed to maintaining a workplace that promotes productivity and 
professionalism and an environment that protects the dignity of all of its workers. ABMC has 
issued policy statements, which are periodically sent to all its employees and contractors. The 
statements provide that any harassment of ABMC employees, sexual or non-sexual, is expressly 
prohibited and will not be tolerated. Further, the policy states that employees who engage in 
discriminatory or harassing behavior will be subject to appropriate corrective action, up to and 
including dismissal from service, if allegations are substantiated. 

F. Data Analysis 

During FY 2012, one complaint of discrimination was filed by an ABMC employee. No 
complaints were filed in the previous fiscal year. 

G. No FEAR Act Training Plan 

ABMC staff are required to complete No FEAR Act training by January 31" bi-annually, 
and new employees are required to complete the course within 90 days of appointment. 

APPENDICES: 

A. Final Year-End No FEAR Act Data for FY 2012 
B. EEO and Diversity Policy Statements 
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AMERICAN BATTLE MONUMENTS COMMISSION 
Equal Employment Opportunity Data 

Posted Pursuant to the No FEAR Act: Internal Complaint Activity 
As of September 30, 2012 - End of FY 2012 

29 CFR, 1614.704 (a)-(c) 

Complaint Activity 
2007 2008 2009 2010 2011 2012 

Number ofComolaints Filed I I 0 I 0 I 
Number of Complainants I I 0 I 0 I 
Reoeat Filers I I 0 0 0 0 

Complaint by Basis 
Note: Complaints can be filed alleging 2007 2008 2009 2010 2011 2012 
multiple bases. The sum of the bases 
mav not eaual total complaints filed. 
Race 0 0 0 0 0 0 
Color 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 
Reorisal 0 I 0 0 0 0 
Sell I I 0 I 0 0 
National Orie: in 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 
A11:e 0 0 0 I 0 I 
Other 0 0 0 0 0 0 
*Same Complainant 0 I 0 I 0 0 
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Complaint by Issue 
2007 2008 2009 2010 2011 2012 

Annointments/Hire I 0 0 0 0 0 
Assignment of Duties I I 0 I 0 0 
Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 
Susnension 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 
Evaluation Aooraisal 0 0 0 0 0 I 
Examinationffest 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 
Sexual iJ 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pav (lncludine: Overtime) 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 2 0 0 

Denied 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/conditions ofEmplovment 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 
Trainine: 0 0 0 0 0 0 
Other 0 0 0 0 0 0 
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Processing Time 
2007 2008 2009 2010 2011 2012 

Complaints pending (for any length of 
time) durin2 fiscal year 
Average number of days in investigation 51 51 0 136 0 120 
stage 
Average number of days in final action 0 0 0 88 0 0 
stage 
Complaints pending (for any length of 
time) during fiscal year where hearing 
was reanested 
Average number of days in investigation 0 0 0 0 0 0 
stage 
Average number of days pending a 0 0 0 0 0 0 
hearing 
Complaints pending (for any length of 
time) during fiscal year where hearing 
was not reauested 
Average number of days in investigation 0 0 0 0 0 0 
for 
Average number of days in final action 0 0 0 0 0 0 
stage 

Complaint Dismissed by Agency 
2007 2008 2009 2010 2010 2012 

Total Comnlaints Dismissed by Agency 0 0 0 I 0 0 
Average days nending nrior to dismissal 0 0 0 88 0 0 
Complaints Withdrawn by 
Comnlainants 
Total Complaints Withdrawn by I I 0 0 0 0 
Comnlainants 

Total Final Actions Finding 
Discrimination 2007 2008 2009 2010 2011 2012 

# % # o/c # 0 # % # % # % ' 
Total Number of Findings 0 0 0 0 0 ( 0 0 0 0 0 0 
Average days nending prior to dismissal 0 0 0 0 0 ( 0 0 0 0 0 0 
Without Hear 0 0 0 0 0 ( 0 0 0 0 0 0 
With Hear 0 0 0 0 0 ( 0 0 0 0 0 0 

0 0 0 0 0 ( 0 0 0 0 0 0 
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Findings of Discrimination 
Rendered by Basis 2007 2008 2009 2010 2011 2012 

# % # % # % # % # % # % 
Total Number ofFindin2s 
Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 
Findin2s After Hearin!!. 
Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 
Fiodines Without Hearine 
Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 
Al!e 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 
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Findings of Discrimination 
Rendered by Issue -1 2007 2008 2009 2010 2011 2012 

# % # % # % # % # % # % 
TOTAL NUMBER OF FINDINGS 
Anoo intment!Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinarv Action 
Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Revrimand 0 0 0 0 0 0 0 0 0 0 0 0 
Susnension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Otlter 0 0 0 0 0 0 0 0 0 0 0 0 
DutvHours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Aooraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination!fest 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 
Non-sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pav <Includinl!. Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion 0 0 0 0 0 0 0 0 0 0 0 0 
Resssil!.nment 
Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 
Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions ofEmplovment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 
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Findings of Discrimination 
Rendered by Issue -2 2007 2008 2009 2010 2011 2012 

# % # % # % # % # % # % 
FINDINGS AFI'ER HEARING 
Aooointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assiimment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinarv Action 
Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
Susnension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 
DutvHours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Aooraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examinationff est 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 
Non-sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pav <Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reassi2nment 
Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 
Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions ofEmplovment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 
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Findings of Discrimination 
Rendered by Issue -3 2007 2008 2009 2010 2011 2012 

# % # % # % # % # % # % 
FINDINGS WITHOUT HEARING 
Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Discinlinarv Action 
Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reorimand 0 0 0 0 0 0 0 0 0 0 0 0 
Susoension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 
DutvHours 0'' 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Aooraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examinationff est 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 
Non-sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pav (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reassignment 
Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 
Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions ofEmnlovment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 
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Pending Complaints Filed in Previous 
Fiscal Years by Status 2007 2008 2009 2010 2011 2012 

Total Complaints from previous Fiscal 0 0 0 0 0 0 
Years 
Total Complaints 0 0 0 0 0 0 
Average number of days in final action 0 0 0 0 0 0 
stage 
Number Complaints Pendin2 
Investigations 0 0 0 0 0 0 
Average number of days oending a hearing 0 0 0 0 0 0 
Hearing 0 0 0 0 0 0 
Final Agency Action 0 0 0 0 0 0 
Appeal with EEOC Office of Federal 0 0 0 0 0 0 
Ooerations 

Complaint Investigations 
2007 2008 2009 2010 2011 2012 

Pending Completion Where Investigation 0 0 0 0 0 0 
Exceeds Reouired Time 
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Es11blishcd by Con116s 1923 

AMERICAN BATI1..E MONUMENTS COMMISSION 
Courthouse Plaza II, Suire 500 

2300 Clarendon Boulevard 
Arlington, VA 22201-3367 

March 26, 2012 

ABMC EEO POLICY LITTER 12-01 

Subject: ABMC Policy on Equal Employment Opportunity 

The American Battle Monuments Commission (ABMC) is committed to the 
principles of Equal Employment Opportunity (EEO). It is our policy to prohibit 
discrimination or harassment based on race, color, religion, national origin, sex 
(including sexual orientation), age (40 years and older), disability (mental and physical), 
or reprisal for involvement in EEO activity. All employees shall abide by the letter and 
intent of EEO laws and policies applicable to Federal employees in their daily actions, 
conduct and decisions. 

ABMC is fully committed to preventing and correcting unlawful discrimination in 
its employment policies, procedures, practices and operations. We will work to identify 
and eliminate barriers that may limit employment for applicants based on their race, 
ethnic background, gender, age, or disability. It is the responsibility of managers and 
supervisors to follow EEO principles in recruitment and personnel management 
decisions, and to be fair and equitable in the rights of employees. 

All ABMC employees are responsible for performing their duties in a non
discriminatory manner. Discrimination, harassment or intimidation of any kind will not 
be tolerated. Managers and supervisors must continually monitor the workplace to 
ensure that discrimination, harassment, and intimidation does not occur. Prompt action 
must be taken to correct inappropriate behavior in accordance with Agency policy. 

If disputes do occur in the workplace, all employees, supervisors and managers 
are urged to consider the ABMC Alternative Dispute Resolution (ADR) Program. 
Mediation is the chosen ADR technique of ABMC. 

This policy letter supersedes ABMC EEO Policy l er 11-01 dated April 12, 2011. 

~~ 
Max Clela 
Secretary 



Euab\it.hed by Conpa1 1923 

AMERICAN BATILE MONUMENTS COMMISSION 
Courthouse Plaza II, Suite 500 

2300 Oarendon Boulevard 
Arlington, VA 22201-3367 

March 26, 2012 

ABMC EEO POLICY LETTER 12-02 

Subject: ABMC Policy on Diversity 

As Secretary of the American Battle Monuments Commission, I strongly embrace 
the diversity that our employees bring to ABMC. I intend to foster a workplace where 
each employee is valued and everyone is encouraged to maximize their potential and 
their commitment to serve. Our ability to perform our important mission is enhanced 
by the creative power of our diverse workforce. 

To meet the challenges of today and the future, we must strive continuously for 
a workforce that reflects the diverse character of the United States of America, while 
promoting an environment that places high value on individual respect, dignity and 
professional growth. A key to our success lies in attracting, developing, and retaining a 
quality workforce that embraces diversity and allows every employee to succeed to his 
or her full potential. 

All of us must make ABMC a place where each individual is appreciated, 
honored, and rewarded on the basis of their professional achievement and contribution. 
This will require the personal commitment and support of every ABMC employee. I urge 
you to join me In supporting ABMC diversity efforts and I look forward to working with 
you in our continuous quest to enhance the ABMC work environment. 

This policy letter supersedes ABMC EEO Policy Letter 11-02 dated April 12, 2011. 

{\'l 
MaxClel nd 
Sec re ta 



AMERICAN BATTLE 
MONUMENTS COMMISSION 

2300 Clartndon Boulevard I Sui!e 500 
Arlington, VA 22201-3367 

The Honorable Jiwqueline A,. Berrien 
Chair, U.S. EEOC 
180 I L. S1rcct, NW 
Washington. DC 20507 
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The Honorable Jacqueline A. Berrien, Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, D.C. 20507 

Dear Chair Berrien: 

BOARD 

,.....,_, 
. _._., 

I 
\__.J 

;> 

The Access Board submits this report to meet the requirements of section 203 
(a) of the Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002 (No Fear Act). 

The Access Board is a small Federal agency with 32 FfE. During fiscal year 
2010, the Access Board did not have any new cases or pending cases from 
prior fiscal years arising under the provisions of law covered by paragraphs (1) 
and (2) of section 201(a) of the No Fear Act. Based on an analysis of this 
information, the Access Board does not plan any actions. 

CD!l~-U 
David M. Capozzi ?\\ 
Executive Director ~) 

A FEDERAL AGENCY COMMITTED TO ACCESSIBLE DESIGN 
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Department of the Army No FEAR Act Report FY 2012 

I. EXECUTIVE SUMMARY 

The Depaftment of the Army (DA) is the largest Service/Component within the 
Depar11nent of Oefente (DoO). Army civilian employees are employed in a wide variety 
of~ and grades in support ot the Soldier, their Families and the Department. 
The United Statee Department of the Army minion is vatt and covers arw and 
functions around the world as delcrtbed in the Army web tlte www.1rmy.m;t. Thi• 
Report captures civilian employment data as of September 30, 2012. The civilian 
workforce tataJs 280,193 comprised of; 249,n9 Appropriated Fund, 26,981 Non
Appropriated Fund and 3,433 temporary. The Army workforce is diverse and includes 
more than 527 occupational series of the 638 occupational series in the Defense 
Department. Army civilian employees account for 83% of the occupational series in 
OoO. Army civilians work in more than 2,065 General Services Administration 
geographical locations worldwide. 

The Department of the Army demonstrates support of the merit system and equal 
employment opportunity principles through policy and practice. The Department of the 
Army policy prohibits discrimination based on race, color, religion, national origin, sex, 
age, disability, genetic infonnation, and reprisal. The Army is committed to providing 
employees an environment that promotes diversity and inclusion, is free of 
dllcrimination and enaur• rights and protections available under federal 
antidilcriminatlon, whittlebtower protection and retaliation laws. 

n. 9ACKOROUND 

The NOtlflcetlon ~ Federal Employee Antldilerimlndon and Retaliation Ad of 2002 
("No FEAR Ad), Public Law 107-174, went Into effeet on October 1, 2003. The Act 
requlNI federal agencies to be accountable tor viotatiOns of antiditcrimination and 
whtltleblower prot9ction laws and poll certain lt8ttltic81 deta relating to federal HCtor 
equal employment opportunity (EEO) complaints flied with the agency. 

Section 203 of the No FEAR Ad. requires that each federal agency submit an annual 
Report to Congreu not later than 180 days after the end of each fiscal year. Agencies 
must report on the number of federal court cases arising under each of the respective 
areas of law specified in the Act in which discrimination was alleged; the status or 
dispoeition of C8181; the amount of money required to be reimbursed; the number of 
employees disciplined; any policies implemented related to appropriate disciplinary 
action• against a federal employee who discriminated against any individual, or 
committed a prohibited personnel practice; and an analysis of the data collected with 
reepect to trends and cautal anafysit. 

Section 203 of the No FEAR Act requlrH federal agenciet to submit annual reports to 
the Sp1.,_ of the Houee ot ~"· President pro t•mpore of the Senate, 
Commftt8M on Govemment81 Affatrt of the Senate artd Government Reform of the 
Houee of~. NCh committee of Congre11 with jurltdlctlon retatlng to the 
agency, the Attorney Genenll, the Chair of the Equal Employment Opportunity 
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Department of the Army No FEAR Act Report FY 2012 

Commission (EEOC) and the Director of the Office of Personnel Management (OPM). 
Additionally, agencies are required to a copy to OPM's final regulations on the No FEAR 
Act on Reporting and Best Practices issued December 28, 2006. 

Ill. DATA REQUIRED UNDER SEC. 203 of NOFA, Pub. L. 107-174, and 
5 CFR §724.302 

1. The number of cases in federal court pending or resolved in each fiscal year and 
arising under each of the respective provisions of the federal antidiscrimination laws and 
whistleblower protection laws applicable to them as defined in 5 C.F.R. §724.102, in 
which an employee, former employee or applicant alleged a violation(s) of these laws, 
separating data by the provision(s) of law involved. 

During FY 2012, there were 85 cases opened or resolved in federal court against the 
U.S. Army as follows: 

Statute (as listed in 5 CFR 754.102) No. Cases No. Cases 
Opened Resolved 

Whistleblower Protection Act 
5 USC 2302(b)(1) 1 1 

Equal Pay Act 
29 USC 206(d) 1 1 
Age Discrimination in Employment 
Act 4 6 
29 USC 631 - 633a 
Rehabilitation Act 
29 USC 791 9 6 
Title VII, Civil Rights Act 
42 USC 2000e-16 38 18 

Note: Many cases cite multiple statutes as the jurisdictional bases. To comply with th·e 
reporting guideline, these cases have been counted multiple t imes as reflected in the 
above table if the plaintiff alleges multiple bases for discrimination, which is not 
uncommon. 

2. (a) The status or disposition of cases described in question (1 ); (b) the amount of 
money required to be reimbursed to the Judgment Fund by the agency for payments as 
defined in 5 C.F.R. §724.102; (c) the amount of reimbursement to the Fund for 
attorney's fees where such fees have been separately designated. 

(a) All cases not resolved in question 1 are pending judicial decisions; (b) In FY 12, 
there were no adverse judgments requiring reimbursement, however, there were 5 
cases alleging matters covered by the No FEAR Act that were settled with Judgment 
Fund reimbursement; (c) the total amount of reimbursement to the Judgment Fund as a 
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result of eettlements was $392,250.00. In addition, the amount of reimbursement to the 
Fund for attorney's fees where such fees were separately designated was $53,404.00. 

3. In connection with the cases identified above, the total number of employees in each 
flacal year disciplined (reprimand, suspension without pay, reduction in grade or pay, or 
""'10VBI) and the specific nature of the disciplinary actions taken, separated by the 
provlalon(s) of law involved. 

Ho ayatam In place to track .t thl• time. 

4. The final year-end data about dfacrlmlnation complaint. for each flac•I year thst ws• 
po««J In eccorc:Jance with Equal Employment Opportunity Regulation• 29 C.F. R. 
ff1114.701, et aeq, 

SM Appendix A 

5. Kf?«Mr or not In connection with ca•• in federal court, the number of employees 
In HCh fiscal year dlaclpllned In sccorr:Jsnce with agency policy. The specific nature, 
e.g., reprimand, etc. of the disciplinary actions taken must be identified. 

No system In place to track at thia time. 

6. A detailed description of the agency's policy for taking disciplinaty action against 
federal employees for conduct that is inconsistent with federal antidiscrlminstion laws 
and whistleb/ower protection laws or for conduct that constitutes another prohibited 
personnel practice revealed In connection with agency investigations of alleged 
violation• of these laws. 

The Oepar1n ient of the Anny admlnistera the Man..,,..,t Employee Relation• 
Prog,..,,. lftd providel guidance for dllclpHne In accordance wtth 5 C.F.R. Part 752. 
The followl"Q Table of Penaltiel II found In Army Reguletion1 Online: AB 690-700. 
CbMMr 701 . A Table of Penaltlet It • llt t of the Infraction• committed moet frequently 
by egency ernp~, •long with • 1uggetted range of penaltlet for each. The 
penalties •re grlduated in MYeritv bated on whether an employee h•• no record of 
mllconduct. have 1 single previout Incident of documented mlaconduct, have two 
prevtou1 lncktenta of documented mllconduct, etc. More terlou1 type• of ml1conduct 
have a more Nriout 1uggetted penalty or range of penaltlet for a flrtt offente than 
i... Hriou• typel. The list of of'fenHl lncludlng discrimination, harastment, and 
sexual ha1"891ment can be found at the followlng website: 
http:/fWww.cool.acmv.mill1ibrary/penniu/5a111 .btml. 
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7. An analysis of the information described under paragraphs (1) through (6) (in 
conjunction with data provided to the Equal Employment Opportunity Commission in 
compliance with part 1614 of title 29 of the Code of Federal Regulations) including: 

a. an examination of trends; 
b. causal analysis; 
c. practical knowledge gained through experience; and 
d. any actions planned or taken to improve complaint or civil rights programs of 

the agency. 

See analysis in section IV below. 

8. For each fiscal year, any adjustment needed or made to the agency's budget to 
comply with its Judgment Fund reimbursement obligations incurred under the 5 C.F.R. 
§724.103. 

None 

9. The agency's written plan developed under 5 C.F.R. §724.203(a) to train its 
employees. 

Since 2003, Army Commands have complied with the requirement for No FEAR 
training. The training has been facilitated via on-line; face to face and some Commands 
report additional leadership, manager and supervisor training sessions. 

April 2011, The Secretary of the Army mandated new anti-harassment training be 
developed. The training modules incorporating EEO, anti-harassment, and No FEAR 
training have been developed, coordinated and approved; will be institutionalized by 
regulation (AR 350-1 and AR 690-12) and system developed to capture, track and 
report. 

Transition and deployment of new system training is scheduled to deploy August 2013. 

See Appendices B, C, D. 

IV. EEO Complaint Activity Analysis 

A. Trend Analvsis 

The number of formal complaints filed against the Army decreased again in FY 2012, 
continuing a trend from the two previous fiscal years. A total of 1,226 formal complaints 
were filed in FY 2012, as compared to 1,283 formal complaints in FY 2011 and 1,320 in 
FY 2010; this represents a decrease of 7 .1 % over the past two years. The number of 
employees exercising their right to file an EEO complaint continues to be low, less than 
1%. The most frequently identified issues and bases are captured below: 
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Top Issues #of #of % of Complaints 
Comolaints Complainants 

Harassment (Non- 490 470 40.0% 
Sexual) 
Promotion/Non- 258 252 21.0% 
Selection & 
Appaintment/Hire 
Disciplinary Actions 219 218 17.9% 
(all) 
Terms/Conditions of 135 131 11 .0% 
Emplovment 
Termination 133 133 10.8% 
Evaluation/Appraisal 132 131 10.8% 

Top Bases # of Comolaints # of Comolainants % of Comolaints 
Reorisal 504 463 41 .1% 
Race {Black) 354 339 28.9% 
Sex (Female) 334 324 27.2% 
AQe 303 292 24.7% 
Disability 236 227 19.2% 
(Physical) 

There were 10 total findings of discrimination against the Army in FY 2012, a slight 
increase over the 7 findings in FY 201 1 but not out of line with the number of findings 
recorded over the last several fiscal years. Eight of these findings resulted from a 
decision issued by an EEOC Administrative Judge (AJ), while two were issued by the 
Army in a Final Agency Decision (FAD) without an AJ decision. Overall, findings of 
discrimination accounted for only 0.9% of all formal FY 2012 closures, and only 3.3% of 
closures in which a decision on the merits was rendered. 

Completing investigations within the mandated timeline in FY 2012 has continued to be 
a challenge. The average time to complete an investigation increased from 234.54 
days in FY 2011to258.31 days in FY 2012. 

B. Causal Analysis 

The issues involved in findings continue to be varied and without any obvious or 
identifiable trend. Reprisal remained the most common basis for a finding of 
discrimination, followed closely by sex (Female) and race (black). 
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Reductions in the number of available investigators from Department of Defense 
Investigation and Resolutions Division (DOD IRD) and the increase of several hundred 
additional cases continue to negatively affect the timeliness of receipt of reports of 
investigation. In this reporting period (FY 2012) an average of 150 days elapsed 
between DOD IRD's receipt of a request for an investigation and the assignment of an 
investigator. While DOD IRD's backlog has begun to recede, the effects are long term. 
Studies and working groups have been established to address causative factors and 
recommendations to get investigations on track and in compliance with regulatory 
timelines. 

C. Practical Knowledge Gained Through Experience 

Army's focus on those stages of the investigative process which are within its' control, 
such as timely issuance of acceptance letters, have yielded positive improvements in 
the timeliness of investigations. Notably, the average number of days taken to request 
an investigation decreased from 44 days after the filing of the formal complaint in FY 
2011 to 34 days in FY 2012. These improvements, however, are not enough to 
overcome the much more substantial delays in the overall EEO complaint process. 

The Army's implementation of an online No FEAR Act training course has been 
successful. Since 2003, Army Commands have complied with the requirement for No 
FEAR training. The training has been facilitated via on-line; face to face and some 
Commands report additional leadership, manager and supervisor training sessions. 

April 2011, The Secretary of the Army mandated new anti-harassment training be 
developed. The training modules incorporating EEO, anti-harassment, and No FEAR 
training have been developed, coordinated and approved; will be institutionalized by 
regulation (AR 350-1 and AR 690-12) and system developed to capture, track and 
report. 

Transition and deployment of new system training is scheduled to deploy August 2013. 

See Appendices B, C, D. 

D. Action Plannedfraken to Improve Agency Complaint Process 

Action Planned 

• The overarching strategy for FY 2012 is to strengthen staff and command 
relationships through aggressive strategic communication , training and 
education. The following strategic objectives will result in continued progress for 
establishing and maintaining a "Model EEO program." 
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• Through continuous dialogue, engagement and communication, EEO and 
Diversity Program officials will collaborate with key stakeholders as strategic 
partners to achieve EEO desired states and goals. These strategic partnerships 
will provide the platform to accomplish integrating EEO into decision making 
processes. 

• The Department of the Army Diversity and Leadership Office reestablished policy 
and conducted EEO Program Evaluations using updated methodology. The six 
essential elements for a Model EEO Program were used as the framework for 
developing the EEO Program Evaluation Handbook and Guide; conducting the 
onsite evaluation, analysis and writing the final report. During the evaluation the 
command leadership and EEO practitioners were provided direction, guidance 
and recommendations for addressing deficiencies and improving the overall EEO 
Program with emphasis on command climate, culture and program objectives 
that promote an environment free from reprisal and retaliation. 

• In an effort to improve timeliness within the complaint process under our control, 
Field Operating EEO Offices are continually reminded of their ability to request 
extensions (from the complainant) which affords compliance in light of DOD 
IRD's continuing constraints. Work continues within the Army's organizational 
hierarchy to streamline review processes and find other efficiencies. However, 
potential furloughs during the second half of FY 2013 are expected to 
significantly impact the timeliness of all EEO complaints processing. 

• Army's initiative to transform the civilian workforce which includes establishing 
competency management and assessment tools for all career programs will 
ensure professional development of EEO and diversity practitioners so they are 
ready to manage and execute new mission and requirements under the law. 

• The effort to integrate and educate the workforce on the principles and objectives of 
Diversity & Inclusion, EEO and Leadership through the Diversity Brown Bag series 
has been a successful endeavor to strategically communicate messages. The 
initiative has grown to include audience participation, VTC connectivity; sessions 
included topics: The Integration of Diversity and Management Directive 715; 2) 
The Integration of Diversity and Special Emphasis Programs and 3) Cross Race 
Mentoring. 
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Action Taken 

The He•dquarters' Army Div.,.ity and l.eaderthip Office It comprised of 1) Military 
Dtverltty Prog...,,., Leaderlhip and Command Polk:y, EEO Programa and Policy: •nd 
EEO Compliance and Complaints Program Polley. 

The Army Dtverstty Roadmap wa• approved in 2010. The Roadmap hu become the 
foundation for the ttrltegle methodology to integrate portion• of the model EEO 
progf8m •••ntiaJ elements Into e transfonnatlonal proce.• that lmpecta the Army'• 
corporate veluM regarding the strategic and effective management of human capital. A 
Uy component of the diveraity roadmap is the training and education needed to eneure 
diversity and inclusion objectivea and strategies are integral parts of all Army operations 
as shown at http:/twww.armydtversitV.arrny.millldoGoalalindex.html. 

Date 
DesMV.JM•nt Secretary of the Army 

( and Lelldershlp) 
Prtnclpal EEO Offtclal 
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Equal Employment Opportunity Data 
Posted 

Pursuant to the No Fear Act: 

Army (and below) 
For 4th Quarter 2012 for period ending September 30, 2012 

**This report is based on the Complaint Against hierarchy.** 

Comparative Data 

Complaint Activity Previous Fiscal Year Data 
2012Thru09-30 

2007 2008 2009 2010 2011 

Number of Complaints Filed 1175 1216 1207 1320 1283 1226 

Number of Complainants 1108 1142 1109 1239 1205 1157 

Repeat Filers 63 40 73 71 65 62 

Comparative Data 
Complaints by Basis 

Previous Fiscal Year Data 

Note: Complaints can be filed 2012Thru09-
alleging multiple bases. The sum 

2007 2008 2009 2010 2011 30 
of the bases may not equal total 
complaints filed. 

Race 461 509 507 587 506 482 

Color 133 143 108 140 118 106 

Religion 38 38 52 58 50 44 

Reprisal 451 534 475 490 528 504 

Sex 424 447 455 495 489 460 

PDA 0 0 0 0 0 0 
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National Origin 143 132 121 144 138 134 
-

Equal Pay Act 1 4 1 0 4 1 

Age 308 304 318 332 336 303 

Disability 285 294 316 368 365 357 
-

Genetics 0 0 0 0 3 0 

Non-EEO 20 26 25 31 29 32 

Comparative Data 
Complaints by Issue 

Previous Fiscal Year Data 

Note: Complaints can be filed 2012Thru09-
alleging multiple bases. The sum 

2007 2008 2009 2010 2011 30 
of the bases may not equal total 
complaints filed. 

Appointment/Hire 67 106 98 87 77 84 

Assignment of Duties 103 89 110 107 122 106 

Awards 34 21 23 29 20 26 

Conversion to Full-time 1 0 1 2 2 0 

Disciplinary Action 
•. _t..._,'. ..-0-·-:::...: ' ..,, . 3 s 36 s 0 s ... --,..._. 
-:_~ ~-- :12 ' 

33 33 3S 39 38 .-. •...: 
I~ .... ,,;.,.~ ..... "'.'• ·-- · .. 

t~2 ··'-a,· • 
61 S1 SS S9 67 62 

;iiai1181 30 29 31 34 33 25 

•(:.&ier S6 49 36 78 16 89 

Duty Hours 20 21 28 28 16 23 

Evaluation Appraisal 120 134 144 151 141 132 

Examinationff est 4 4 3 3 6 5 

Harassment 

I ...... · - 401 «JS 428 503 482 490 . 

Appendix A 



I __ .... ·- ...... 
..... • SS 70 49 61 67 ! 63 

Medical Examination 4 3 6 12 9 12. 

Pay (Including Overtime) 24 41 41 50 51 46 

Promotion/Non-Selection 221 243 269 237 207 174 

Reassignment 

~J~,. 10 10 16 .• 14 10 17 
r--!l""-"~~~·e.~:' . .-..... 24 27 32 41 40 48 
I I 

Reasonable Accommodation 39 37 39 53 84 74 

Reinstatement 0 0 3 1 2 0 

Retirement 16 6 2 5 20 13 

Termination 71 91 109 138 133 133 

Terms/Conditions of 
88 96 108 113 107 135 

Employment 

Time and Attendance 52 61 51 64 81 68 

Training 34 30 38 62 57 41 

Other 144 57 30 26 31 22 

Comparative Data 

Processing Time Previous Fiscal Year Data 2012Tbru09-

2007 2008 2009 2010 2011 30 

Complaints pending during fiscal year 

I Average number of 
days in 209.56 207.44 218.26 202.53 234.54 258.31 
investigation 

I 

I 
Average number of 

53.93 75.59 58.48 45.1 54.38 70.92 
days in final action 

Complaint pending during fiscal year where hearing was requested 

Average number of 
days in 207.2 204.95 218.07 206.69 247.58 262.92 
investigation 
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I Average number of 
31.4 47.03 26.33 17.95 30 44.4 

days in final action 

Complaint pending during fiscal year where bearing was not requested 

Average number of 
days in 208.75 216.15 218.63 192.88 193 257.26 
investigation 

-

Average number of 
82.64 121.02 85.84 63.18 59.54 110.66 

days in final action 

Comparative Data 

Complaints Dismissed by Previous Fiscal Year Data 
Agency 2012Thru09-

I 30 2007 2008 2009 2010 2011 

Total Complaints Dismissed 
253 264 229 256 311 234 

by Agency 

Average days pending prior to 
67.63 53.16 46 34.86 37.09 43.69 

dismissal 

t Complaints Withdrawn by Complainants 

Total Complaints Withdrawn 
140 11 8 155 149 144 100 

by Complainants 

Comparative Data 

Total Final Agency Previous Fiscal Year Data 2012Thru09-
Actions Finding 

I 2oos I 2009 2010 I 2011 30 
Discrimination 2007 

# % # O/o # O/o # % # I % # O/o 

Total Number Findings 12 4 19 13 1 ' 10 
I 

Without Hearing 1 8 0 0 12 63 7 54 1 14 2 20 

With Hearing 11 92 4 100 7 37 6 46 6 86 8 80 
-

Findings of Comparative Data 
Discrimination 

Rendered by Basis Previous Fiscal Year Data 2012Thru09-

Note: Complaints 2007 2008 2009 1 2010 2011 
30 I 
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can be filed alleging 
multiple bases. The 
sum of the bases may 

# % # % # O/ o # O/o # O/o # % 
not equal total 
complaints and 
findings. 

~. ........__ <-- -~ 

Total Number 
12 1 4 19 13 7 10 

Findings 

Race 1 8 0 0 11 58 9 69 2 29 2 20 

Color 0 0 0 0 0 0 1 8 0 0 0 0 

Religion 0 0 0 0 0 0 0 ' 0 0 0 1 10 

Reprisal 6 50 4 100 2 11 4 31 4 57 7 70 

Sex 4 33 1 25 1 5 2 15 2 29 1 10 . 
PDA 0 0 0 0 0 0 0 0 0 0 0 0 -
National Origin 1 8 0 0 0 0 1 8 0 0 1 10 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 3 25 0 0 2 11 1 8 0 0 2 20 

Disability 1 8 0 0 3 16 2 15 0 0 1 10 

Genetics o I 0 0 0 0 0 0 0 0 0 0 0 
..---

Non-EEO 0 0 0 0 l 5 0 0 0 0 0 0 

--I ! I I 

Findings After 11 4 7 6 6 8 
Hearing - -

Race 1 9 0 0 2 29 3 50 2 33 2 25 I 
Color 0 0 0 0 0 0 1 17 0 0 0 0 I 
Religion 0 0 0 0 0 0 0 0 0 0 l 13 I 
Reprisal 6 54 4 100 l 14 4 67 4 67 5 63 

Sex 3 27 1 25 1 14 2 33 1 17 I 13 

PDA 0 0 0 0 0 0 0 0 0 0 0 0 
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National Origin I 9 lo 0 0 0 0 0 l 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 3 27 0 0 2 29 I 17 0 0 2 25 

Disability 1 9 0 0 1 14 2 33 0 0 1 13 

Genetics 0 0 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0 0 0 0 I i 14 0 0 0 0 0 0 
L--J 

' 

I 11 '71 -
Findings Without 

1 10 1 1 2 
Hearing 

- -
Race 0 I 0 0 0 9 82 6 86 ol 0 0 0 

Color 0 0 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 1 9 0 0 0 0 2 100 

Sex 1 100 0 0 0 0 0 0 1 100 0 0 

PDA 0 0 0 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 l 14 0 0 1 50 
-

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 1 9 0 0 0 0 0 0 

Genetics 0 0 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0 I 0 0 0 0 0 0 0 0 0 0 0 

Comparative Data 

Findings of Previous Fiscal Year Data 2012Tbru09-
Discrimination 30 

Rendered by Issue 2007 2008 2009 2010 2011 

# I % # I 0/o # O/o # 1% l:0_ % # ~J --- ,_____._ 
Total Number 

12 4 19 13 7 10 
Findings 
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Appointment/Hire 1 8 0 0 I 5 2 15 0 0 0 0 

Assignment of Duties 1 8 0 0 1 5 0 0 0 0 0 0 

Awards 0 0 I 25 0 0 1 8 0 0 0 0 

Conversion to Full- 0 0 0 0 
0 0 0 0 0 0 0 0 time 

Disciplinary Action 

Demotion 0 0 0 0 0 0 o I o 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 

Suspension 1 8 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 l 10 

Evaluation Appraisal 0 0 I 25 1 5 0 0 2 29 l 10 

Examination!f est 0 0 0 0 1 5 0 0 0 0 0 0 

Harassment 

Non-Sexual 2 16 l 25 16 84 6 46 4 57 6 60 

Sexual 2 16 1 25 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay (Including 
0 0 0 0 0 0 0 0 0 0 0 0 

Overtime) 

Promotion/Non-
1 8 1 25 0 0 3 23 l 14 0 0 

Selection 

Reassignment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 I 8 0 0 0 0 

Reasonable 
1 8 0 0 0 0 1 8 0 0 0 0 

Accommodation 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
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Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 2 16 1 25 0 0 1 8 0 0 2 20 

Terms/Conditions of 1 8 0 0 1 5 0 0 0 0 0 0 Employment 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 

Training 1 8 0 0 0 0 0 0 0 0 0 0 

Other- User Defined 0 0 0 0 1 5 0 0 0 0 0 0 

!I, 

11 
11 

r---.-

Findings After 
4 7 6 6 8 Hearing 

I ' ; 

Appointment/Hire 1 9 0 0 0 0 2 33 0 0 0 0 

Assignment of Duties 1 9 0 0 1 14 0 0 0 0 0 0 

Awards 0 0 I 25 0 0 0 0 0 0 0 0 

Conversion to Full-
0 0 0 0 0 0 0 0 0 0 0 0 time 

Disciplinary Action 

Demotion 0 0 0 0 0 0 o I o 0 0 l 0 0 I 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 

Suspension 1 9 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 1 13 

Evaluation Appraisal 0 0 I 25 l 14 0 0 2 33 l 13 I 
Examination!T est 0 0 0 0 0 0 0 0 0 0 0 0 

Harassment 

Non-Sexual 2 I 18 1 25 5 71 0 0 3 50 4 50 

Sexual 2 18 1 25 0 0 0 0 0 0 0 0 
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Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay (Including 
0 0 0 0 0 0 0 0 0 0 0 0 Overtime) 

Promotion/Non-
1 9 1 25 0 0 3 50 1 17 0 0 Selection 

Reassignment 

Denied o I 0 0 0 0 0 0 0 0 0 0 0 

I Directed 0 0 0 0 0 0 1 17 0 0 0 0 

Reasonable 
1 9 0 0 0 0 1 17 0 0 0 0 Accommodation 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 2 18 I 25 0 0 1 17 0 0 2 25 

Terms/Conditions of 
1 9 0 0 1 14 0 0 0 0 0 0 

Employment 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 

Training 1 9 0 0 0 0 0 0 0 0 0 0 

Other- User Defined 0 0 0 0 1 14 0 0 0 0 0 0 -
I 

• 
o I 7 I 1 l Findings Without 1 12 2 ! 

Hearing 

Appointment/Hire 0 0 0 0 l 8 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 1 14 0 0 · o 0 

Conversion to Full-
0 0 0 0 0 0 0 0 0 0 0 0 

time 

Disciplinary Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
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Suspension 0 0 0 0 0 0 0 0 0 0 0 0 -
Removal 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 

Examination/Test 0 0 0 0 1 8 0 0 0 0 0 0 

Harassment 

Non-Sexual 0 0 0 0 11 92 6 86 l 100 2 100 

Sexual 1 100 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay (Including 0 0 0 0 0 0 0 0 0 0 0 0 
Overtime) 

Promotion/Non-
0 0 0 0 0 0 0 0 0 0 0 0 

Selection 

Reassignment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable 
0 0 0 0 0 0 0 0 0 0 0 0 

Accommodation 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 0 0 

Terms/Conditions of 
0 0 0 0 0 0 0 0 0 0 0 0 

Employment 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 0 0 0 0 

Other - User Defined 0 0 0 0 0 0 0 0 0 0 0 0 

I Pending Complaints Filed in Comparative Data 
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Previous Fiscal Years by Status Previous Fiscal Year Data I 2012Thru09-

I 2007 2008 2009 2010 2011 30 

Total complaints from previous 253 303 312 403 414 494 
Fiscal Years 

Total Complainants 236 284 285 365 382 446 

Number complaints pending 

Investigation 12 15 17 30 22 36 
.. 

ROI issued, pending 13 17 13 11 6 21 
Complainant's action 

.. - -

Hearing 221 248 268 340 357 399 

Final Agency Action 7 23 14 22 29 38 

Appeal with EEOC Office of 
* * * * * Federal Operations 

Comparative Data 

Complaint Investigations Previous Fiscal Year Data 2012Thru09-

2007 2008 2009 2010 2011 30 

Pending Complaints Where 
Investigations Exceed Required 68 85 79 110 120 232 
Time Frames 

: 
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SECRET ARY OF THE AR Y 
Wt.SHtN GTOH 

APR 2 7 2111 

M Arrfrt 111*'9, It ii our duly to pnMde nf mlli_, .,. erMlannW1t d tru1t Md 
NlpeOtforhunwl dignity. W~ ~Including 181181 hal'llllment, Ml 
no ..-. In the Amrv· We .. OOIM1lll9d to .,. erwlronlMrlt Of rnulUel r...,.at, dignity 
Mdtllrtn'iltM. 

Hara11mlnt tnc11m.. but ii not lmlld ID, l!lr'f aflen.t'9 conduct 8&JCh • lkn, ~ 
or olw wrbal, nanV9ltMll or ~1• conduct that hM the purpoee or .n.ct rl 
ur.r111Di1llbly II~ Wiit an lndlvldual'1 work performance or creating an 
lnlmidlllteg, ulalllv9 or holllle .wlroli1M11t. Ewn if a lirlgle .-ranee, jok8 or act 
ct.. not rile to lie lewl of~~ wlderthe law, 91.ICh conduct .. 
oa11ll•yto Army~ L..-. at all lev9le muet guard agalnet twwment and 
lhm*t prollCltvely wure that th• work envlft)nment ta tree from al torma of 
~ 

a.a• hsanmlnl 19 a form of MX dilartmbmlon. Sallll t...111mn 18 dlfin9d in 
cMplll' 7 of Arrfrt A115MMor1 800-IO, Anny eomm.ntl Poloy. -•I twn r rn*1t 
lndllMI UIWMlaome ... , ecMnoM, l'lqLIHll for ..... favors Md alher WM'bel Of 
phWliall _..of a wlll-.. .._:(a) aD71rrlan to lldl canduCt ii rMde 
""-_..or lmplalllv a llrm or oordlol1 of a peraon'a lob, ""' or &WMr: or (b) 
U1tl11lon tD or rwt•*-' of.., oonduct bv a,.,.. i. ueed • • blllll for w or 
.,..,.,,... deollbW llffeolll'I hit,.,..; OI (o) IUdl oonduct '- ttw purpoee or 
lllal d WIM~ lntlrfeltt1g w9I M lndMdltal'I work pefformanoe or Ot'9llN An 
lnlmidlllt11, ,_..or afren.,. WOl1dr19 ~ 

Any .... OI .... who~ wor'..,. lwaHmenl 8f10Uld l'9pOrt the lnald9nl.,..., ......... at.nnel9. Every....., nut.,.,.. that watY NPOrted 
~ 11 ll'Mlla-ted lmmedllllly Ind thoroughly, with correclv• .ctlof'l taken u 
~- Alp.1181 agmrwt any Soldier or cMOln who r9P0rta workpCaCe harulment 
II prohtield. 

We expect al leaders to • lppOft the Army's contlnui1g conmllment to a poelttYe 
wortcplW envlrorment that pmllCtS and ptlllNM human dignity. 
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ECRETARY OF THE A Y 
WAIHfNGTON 

2 7 N'I Zltt 

MEMORANDUM FOR A8818TANT SECRETARY OF THE A1WY (MANPOWER AND 
fE8EAVE AFFAIRS) 

SUBJECT: Anll--Hmv rrmerit Tr'liltq 

1. In ..... wlh Amt(• commllmlnl to. MHlcplace erMlamw1t .... flam 
tt.111rne111, 11-. pnwnulgllld., up(ll1d -~policy, 8f'"d:1ad. 
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llC"ITA"Y 01' THI A"llY 
WAIHSNQTON 

APR 2 7 Zltt 

Aa Seor9lmy of the Arfrrt, I Ml conmttted to enlUring equal opportunlly In 
~for Amrf Clwllar'I emplo}l911 ..:t applcanls. Leaders, ftW18Q9IS and 
~of .. Departmlnt cl .. Amrf ... ...,.,...,.. for malciig pel'8CJlt981 

d9dlloi• Uling 80Ul1d perlOfii18I rnanmgena'1I prdce8 and eneurtng 1hat no one is 
denied~ oppofU1ille9 ._• ol prohlJlld cllcitl1ti lllion. 

The Arifrt Is ooe111-.. to dMrlllapi'lg ..t mlllntl!lring a priol11110.-.. _,,... in 
whiah .. ln&Mlt•lt .. •1:1t1d wilt dVllly n Nlpeel. This Induct.• ......... m1 

enWar.mlnl for Atmt CMlmr'l .,..va•• ,,_of cl9artn*'llan In~ on the 
.,.... ot rw, oalor, Nlglon, --. n.llonal ortgln. 11g11, cll1~, reprtlel, genetic 
lnfonNllon or olw lmperml111Ae bMll. 

Atrt empla}'M Who b1lw thld he 01 lhe h9 bNl1 aubjeot8d to LMWlwful 
cllo(.mklllcn ..-on rw. color, Nllglon, -. nalloml ortgln, 1199, d11~. reprtut 
or gen1llo lnlotmalDn *""d ""'°" ttw mdlf' to hll or her NNldng Equal Employment 
OppolUi&y olb or through 1PP1aprt9te grtevanoe pnKlld&ns. NP/~ who 
b1lw thM he or n ,_.,... ~ 1D unlawful cllcatnhdlon baaed on non"*' ...,.. (IUClh • .... ., orleulllllon, martbll ..,., .,.,.,,.. .._or polttlcal 
afllllllion) may fie a complaint with the Office of Spedal CounMI end/or UM appropriate 
grtevanoe procedureS. 
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Cf Pb Consu~ec F;nandal 
Protection Bureau 

1700 G Street NW. Washington. DC 20552 
\ ... . •, \'.) 

" 

~· 0 " ,.~. r r· 

March 28, 2013 

The Honorable Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

RE: FY 2012 No FEAR Act Report 

Dear Chair Berrien: 

Pursuant to Section 203 of the Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002 (No FEAR Act) (Pub. L. No. 107-174), attached please find the FY 

2012 annual No FEAR Act report for the Consumer Financial Protection Bureau. 

Sincerely, 

M. St 
Acting Direct 
Office of Equal Employment Opportunity 

Enclosure 

consumerfinance.gov 

http://consumerfinance.gov
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Message from 
Richard Cordray 

Director of the CFPB 

The Consumer Financial Protection Bureau (CFPB or Bureau) is the nation's first federal agency 

focused solely on consumer financial protection. Our mission is to make consumer financial 

markets work for American consumers, honest businesses, and the economy as a whole. Our 

Office of Equal Employment Opportunity supports this mission by helping to ensure fairness 

and equality under the law for employees and applicants for employment and by cultivating a 

working environment that supports staff in their efforts to protect consumers. I firmly believe 

that in order to be a great organization, we must reflect the fabric of America and work to ensure 

that people are treated with dignity and respect. 

I am pleased to present the Bureau's Notification and Federal Employee Antidiscrimination and 

Retaliation Act of 2002 (No FEAR Act) Annual Report for Fiscal Year (FY) 2012. This report 

summarizes the most significant accomplishments in our developing EEO program and our 

strong commitment to abide by civil rights laws and merit systems principles and to 

promote accountability. Successes achieved during FY 2012 have paved the way for 

continued improvements in our EEO program during FY 2013 and beyond. I look forward 

to continuing to provide information on this important program. 

Sincerely, 

Richard Cordray 

2 NO FEAR ACT ANNUAL REPORT (MARCH 2013) 
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1. Purpose of Report 
The No FEAR Act (Pub. L. No. 107-174) is intended to reduce workplace discrimination within 

the Federal Government by holding Federal agencies more accountable. Section 203 of the No 

FEAR Act requires that, not later than 180 days after the end of each fiscal year, each agency 

submit a report to the Speaker of the House of Representatives, the President pro tempore of the 

Senate, the Committee on Governmental Affairs of the Senate, the Committee on Government 

Reform of the House of Representatives, each committee of Congress with jurisdiction relating 

to the Bureau, the Equal Employment Opportunity Commission (EEOC), and the Attorney 

General. The Office of Personnel Management's (OPM) regulations implementing the No FEAR 

Act, 5 C.F.R. Part 724, Subpart C, also require the submission of this annual report to the 

Director of OPM. 

The annual report must provide the following information: 1 

o The number of Federal court cases arising under the No FEAR Act laws and the 

status or disposition of the cases; 

o Judgment Fund reimbursements and adjustments to agency budgets to meet 

reimbursement requirements; 

o The number of disciplinary actions related to discrimination, retaliation, or 

harassment and the Bureau's policy relating to appropriate disciplinary action; 

o Year-end summary data related to federal sector EEO complaint activity; 

o An analysis of trends, causation, and practical knowledge gained through experience 

and actions planned or taken to improve complaint or civil rights programs; and 

o The agency's training plan. 

1 
No FE.AR .Act, Section 203(J)(1): 5 C.F.R. § 724.302. The require1nents are set forth in full at 1\ppendix A .. 
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2. Background 
The Bureau is the nation's first federal agency focused solely on consumer financial protection. 

The Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank Act) created 

the CFPB to protect consumers and to encourage fair and competitive consumer financial 

markets. The Bureau's mission is to make consumer financial markets work for American 

consumers, honest businesses, and the economy as a whole. 

The CFPB officially opened its doors for business on July 21, 2011. By its first anniversary, the 

number of employees had grown to nearly 900 employees, and at the end of FY 2012, the 

Bureau consisted of 970 employees. The CFPB workforce growth has been fueled by 

experienced staff from Financial Institutions Reform, Recovery, and Enforcement Act 

(FIRREA)2 agencies; other Federal, state, and local government agencies; and from the private 

sector as well as by 232 employees who transferred to the Bureau under the Dodd-Frank Act.3 

The Bureau has worked to build a human and physical infrastructure that promotes - and will 
continue to promote - transparency, accountability, fairness, and service to the public. That 
includes: 

o Demonstrating a strong commitment to openness and utilizing the Bureau's website 
to share information on its operations; 

o Recruiting highly qualified personnel; 

~ FIRREA cigencies include the Federal Deposit Insurance Corporation, National Credit Union A.d111inistration, Fann 
Credit Ad1ninistration, forn1er Office of Thrift SuperYision, Office of the Con1ptroller of the Currency, and Federal 
Housing Finance .-\gency . 

: The Burec1u receiYed e1nployees fron1 the Office of the Co1nptroller of the Currency, the Office of Thrift SuperYision, 
the Federal Deposit Insurance Corporation, the Board of GoYernors of the Federal ltE"se1Te Systern, and the 
Departn1ent of Housing and Urban De,elopn1ent. 
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o Providing training and engagement opportunities for CFPB staff to improve skills, 
increase knowledge and maintain excellence; 

o Promoting equal employment opportunity in all aspects of employment including 
recruitment, hiring, compensation, performance management, awards, training, 
career development, and promotions; and 

o Promoting diversity in the CFPB's workforce and among its contractors. 

Since the Bureau's inception, equal employment opportunity has been a cornerstone of the 

culture and values of CFPB and will continue to serve as a guidepost for all of its activities. 

Before the Bureau's Office of Equal Employment Opportunity (EEO Office) opened in FY 2013, 

the United States Department of Treasury, and select staff within the Bureau's Offices of Human 

Capital and Minority and Women Inclusion, provided EEO programmatic support to the 

Bureau. The Department of Treasury managed the Bureau's EEO Program in FY 2011 and FY 

2012 including the assignment of counselors and mediators and the investigation of formal 

complaipts of discrimination. 

The Bureau's new EEO Office provides policy and technical advice to Director Cordray and 

senior leadership on civil rights issues, works to promote equality and fairness throughout the 

Bureau and in the Bureau's everyday business, and manages the Bureau's EEO complaint 

process. In order to meet its mission goals, the Bureau will put into place a model EEO 

program that will create and strive to maintain a discrimination- and harassment-free 

workplace for all. 
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3. Results and Data 
The information in this Section meets the reporting requirements of the No FEAR Act and its 

implementing regulations. The information is presented as follows: 

o Subsection 3.1 -The number of Federal court cases arising under the No FEAR Act 

laws and the status or disposition of the cases 

o Subsection 3.2 - Judgment Fund reimbursements and adjustments to budgets to 

meet reimbursement requirements 

o Subsection 3.3 - The number of disciplinary actions related to discrimination, 

retaliation, or harassment and the Bureau's policy relating to appropriate 

disciplinary action 

o Subsection 3-4 - Year-end summary data related to the Bureau's EEO complaint 

activity 

0 Subsection 3.5 - An analysis of trends, causation, and practical knowledge gained and 

actions planned to improve the EEO Program 

o Subsection 3.6 - The Bureau's training plan 

3.1 EEO Complaint Activity 1n Federal 
Court and Disposition 

The laws covered in the No FEAR Act include: 

7 

o Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2oooe-16 (race, 

color, religion, sex, and national origin) 

o The Age Discrimination in Employment Act of 1967, as amended, 29 U.S.C. § 633a 

(age) 

o The Equal Pay Act of 1963, 29 U.S.C. § 206(d) (gender-based wage differentials) 
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o Section 501 of the Rehabilitation Act of 1973, as amended, 29 U.S.C. § 791 

(disability) 

o The Genetic Information Nondiscrimination Act of 2008, Pub. L. No. 110-233 

(genetic information) 

o The Civil Service Reform Act of 1978, 5 U.S.C. §§ 2302(b) (race, color, religion, sex, 

national origin, age, disability, marital status, political affiliation, and 

whistleblowing) 

During FY 2012, the Bureau did not have any civil actions in Federal court, pending or resolved, 

under the laws covered in the No FEAR Act. 

3.2 Judgment Fund Reimbursements and 
Budget Adjustments 

The Bureau neither made any reimbursements to the Judgment Fund4 nor needed to adjust its 

budget to comply with No FEAR Act reimbursement requirements because there were no cases 

pending or resolved in Federal court in FY 2012. 

3.3 Number of Employees Disciplined 
and Discipline Policy 

During FY 2012, the Bureau did not discipline any employees for discrimination, retaliation, 

harassment, or an infraction of any provision of law covered by the No FEAR Act. This is 

consistent with the fact that there were no findings of discrimination by Final Agency Decision, 

..i The Judg1nent Fund is used to pay court judgn1ents and Justice l)epart111ent settlen1ents of actual or in1111inent 
la\vsuits against the go\·ern1nent. It is a pennanent appropriation and is ad1ninistered by the ,Judg111ent Fund Branch, 
\,·hich is a part of the lT 11ited States Depart111cnt of the Treasury, Financial l\tlanage1nent Ser.-ice. The No FE.-\R .-\ct 
requires federa\ agencies to rei1nburse the Judg,n1enl Fund for personnel discrin1ination payn1ents nrade in 

accordance "-ith 28 l~.S.C. §§ 2414, 2517, 2672, or 2677. CFPB "·ill not be accessing the.Judgn1ent Fund because 
other sources of funds are aYailable for these purposes. See Consun1er Financial Protection Act, Section 1017. 
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by order of the Equal Employment Opportunity Commission (EEOC), the Merit Systems 

Protection Board, the Office of Special Counsel, or a Federal court, or after a management 

inquiry conducted by the Office of Human Capital in either FY 2011 or FY 2012. 

The Bureau is committed to maintaining a workplace that promotes professionalism and 

productivity and an environment that respects employees' dignity. It has a "zero tolerance" 

policy for acts of discrimination, harassment or retaliation. That fact was relayed to Bureau 

employees by the effective head of the agency, first by the Special Advisor to the Secretary of the 

Treasury, Raj Date, and subsequently by Director Richard Cordray in 2012 following his 

appointment (Appendix B).5 

In addition, all Bureau employees must abide by the 13th Principle of Ethical Conduct requiring 

that employees adhere to all laws and regulations that provide equal opportunity regardless of 

race, color, religion, sex, national origin, age, or disability,6 and have been informed about the 

Bureau's conduct expectations through No FEAR Act and Excellence in Communication and 

Collaboration trainings, an EEO poster, its No FEAR Act Notice,7 and use of its intranet. The 

Bureau's performance management process includes performance metrics for supervisors and 

managers related to promoting diversity and inclusiveness. The Bureau's Discipline and 

Adverse Action Policy reiterates these various directives by emphasizing that "engaging in 

discrimination, harassment, or other inappropriate conduct" is grounds for discipline, up to and 

including removal.8 

CFPB remains committed to disciplining and providing remedial training to any employee who 

fails to abide by these requirements, and the EEO Office and the Office of Human Capital, 

'.i Director Cordray re-issued a policy staten1ent to support equal en1ploy1nent opporiunity in February 2013. 

(, 5 C.F.R. § 2635.101(b)(13). En1ployees are notified of this require111ent in 111andatory ethics training, posters, and 
through the intranet. 

77 Fed. Reg. 5241-01 (Feb. 2, 2012) . 

8 
This polic~· \\·as officially released in Februai:.· 2013. Pending its release, the CFPB follo\\·ed all legal require1nents 

and No FE.-\RA.ct guidance related to in1posing discipline on federal en1ployees and fo\lo,,·ed the pro,isions set forth 
in the draft policy as a guide for it day-to-day disciplinary and ad,-erse action prograni. 
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Employee and Labor Relations, will work hand-in-hand to fulfill this commitment while abiding 

by applicable legal requirements. 

3.4 Summary Data 

Appendix C contains a summary of the Bureau's EEO complaint activity during FY 2012. During 

FY 2012, the Department of Treasury managed the Bureau's complaint processing obligations. 

3.5 Analysis of Complaints 

This subsection sets forth (1) an examination of trends and causal analysis and (2) practical 

knowledge gained through experience and actions planned to improve the Bureau's EEO 

Program. 

3.5.1 Trends and Causal Analysis 

Because the CFPB just officially opened on July 21, 2011, it does not yet have a wealth of 

historical data related to its EEO complaint filing trends. The Bureau is committed, however, to 

monitoring trends and implementing any necessary corrective measures as its EEO program 

matures. 

Since its creation, the Bureau has received several EEO complaints and has amicably resolved 

some of them. During FY 2012, 11 formal complaints were filed; four of these were resolved and 

one was withdrawn. This represents an increase from the zero formal complaints the Bureau 

received in FY 2011 and also reflects the expansion in total number of employees from 663 at the 

end of FY 2011 to 970 at the end of FY 2012. The most frequently cited bases of discrimination 
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in FY 2012 were: age (9), national origin (4), and an equal number alleging race, retaliation, and 

sex (3) (Figure 1)
9 with the most frequently issue raised involving non-selection . 

FIGURE 1 : COMPLAINTS BY BASIS 

Age 
9 

Non-EEO 
Disability 1 

2 

National Origin 
4 

Color 
2 

2 

Reprisal 
3 

The complaint filings in FY 2012 are largely consistent with government-wide trends. According 

to the EEOC's FY 2011 Annual Report on the Federal Workforce (July 2011) (EEOC FY 2011 

Report), age was the second most frequently cited basis for discrimination claims and 

promotion/ non-selection was the second most cited issue.10 

9 Although there are 11 complaints, there are more than u bases of discrimination alleged because a complainant may 
assert more than one basis. 

JO AYa ilable at hllp://www.eeoc.g0\) federal/ reports/ fsp2010/ index.cfm#IBJ. 
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Complainants (11) as a percentage of the Bureau's total workforce (970 employees at the end of 

FY 2012) was i.13%, and the government-wide average in FY 2011 was .53% and the small 

agency11 average was .54%.12 

Due to the relatively small number of complaints filed and dearth of historical data, CFPB notes 

as a challenge its ability to assess causation for the complaints filed. One possible cause is the 

large percentage of hiring undertaken by the Bureau in a compressed amount of time. In FY 

2011, the Bureau grew from a staff of 58 to a staff of 663, and in FY 2012, it onboarded an 

additional 307 employees. Assuming that three to five individuals were interviewed to fill each 

slot in FY 2011 and FY 2012, the Bureau likely completed approximately 2,700 to 4,500 

interviews. Of the 11 complaints filed, 6 were filed by applicants alleging discrimination related 

to their non-selection, which is consistent with the large amount of hiring by the Bureau. The 

increasing number of persons employed by the Bureau could also explain the increase in filing 

rate from FY 2011 to FY 2012. 

Age discrimination was the most frequently cited basis during FY 2012, and the Bureau's staff 

demographics during the same period of time were evenly distributed between persons under 

40 and persons 40 and over (480 of the 970 employees, or 49.48% of employees, were 40 or 

older).13 

The Bureau will continue to monitor its complaint rates over time and how they compare to 

government-wide and other comparator agency averages in successive years. The EEO Office 

will craft proactive steps to address trends as appropriate. 

The Bureau also promotes alternative dispute resolution as an option at all stages of the EEO 

process. It actively attempts to resolve matters through the use of mediation and settlements. 

11 Small and micro agencies are those with between 1 and 999 employees. Medium-sized agencies include those \\ith 
between 1,000 and 14,999 employees, which "ill be the appropriate comparator for the Bureau in FY 2013. See 
EEOC FY 2011 Report, at 1-6. 

I:! See EEOC FY 2011 Report, at Table B-i. The EEOC determines this percentage for each agency, but ranks only 
those agencies "ith a threshold of 25 complaints per year. See EEOC FY 2011 Report , at 1-6. 

13 
The Bureau's workforce was comprised of 50.05% women, 31.03% minority employees, and 6.7% persons with 

disabilities (based on rnluntary self-disclosures of targeted and other disabilities) in FY 2012. 
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During FY2012, the Bureau amicably resolved four matters or approximately 36% of its claims, 

and the Bureau remains committed to resolving EEO matters early where feasible . 

3.5.2 Practical Knowledge Gained and Action Plan 

Since its inception, the Bureau's Offices of Human Capital and Minority and Women Inclusion 

have assessed the Bureau's workforce demographics to ensure it is putting in place the right 

human capital and EEO initiatives, policies, and training programs. The EEO Office will build 

upon this foundation with data-driven assessments and a focus on ensuring compliance with all 

legislative and regulatory requirements related to equal employment opportunity. Through this 

ongoing analysis, the Bureau will gain practical knowledge and make determinations on how 

best to address any shortcomings that may be identified over time and how best to advance the 

needs of our workforce . 

The Bureau has also learned the following from assessing the EEO complaints filed during FY 

2012: 

o The possible need to raise awareness about how to avoid behaviors that are or could 

be perceived as discriminatory related to persons who are 40 years or older and 

about the protections available under the Age Discrimination in Employment Act; 

o The importance of management officials entering mediation with an openness to 

settlement and a willingness to entertain creative settlement terms; 

o The importance of continued communication of information to help identify the 

issues and bases that may give rise to EEO complaints; 

o The importance of offering mediation throughout all stages of the statutory 

complaint process; 

o The importance of fostering open, continuous communication between employees 

and management to help resolve workplace conflicts early by offering mediation for 

non-EEO workplace conflicts; and 

0 The critical role that training about EEO compliance plays so that all parties can 

make well-informed decisions based on legal requirements . 

The Bureau will incorporate this knowledge as it continues to build the EEO Office and intends 

to focus on the following goals in FY 2013 and FY 2014: 
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o Incorporating the EEOC's six essential elements of a model EEO program 14 into the 

fabric of the Bureau; 

o Processing all informal and formal complaints, and requests for alternative dispute 

resolution, in compliance with regulatory deadlines and the EEOC's Management 

Directive 110; 

o Incorporating best practices into the evolving EEO Program by exchanging ideas and 

benchmarking with other agencies; 

o Improving process efficiencies by developing policies, procedures, and forms and 

leveraging contractor support; 

o Improving efficiencies and tracking capabilities by acquiring a complaint-tracking 

software program; 

o Conducting trainings to heighten awareness about how EEO issues may arise in the 

workplace and during the selection process; 

o Leveraging communication means to relay EEO-related information, including the 

intranet, training pamphlets and briefing materials, and brown bag lunches as well as 

formal training; 

o Fully staffing the EEO Office and training its staff; 

o Building awareness about alternative dispute resolution as a tool available through 

both the EEO process and through the Office of Human Capital, Employee and Labor 

Relations, for workplace disputes; 

o Reviewing information in employee viewpoint, exit, and other surveys to identify 

opportunities for improvement; 

o Collaborating with the Offices of Human Capital and Minority and Women Inclusion 

to put into place and execute upon affirmative plans to ensure the inclusion of a 

diverse segment of people (including women, minorities, persons with disabilities, 

veterans, persons 40 or older, and other underrepresented groups) in the CFPB 

workforce and to address any barriers that may exist to full participation; and 

o Briefing senior leadership to ensure accountability in the Bureau's EEO Program. 

11 
See EEOC, ~1anage111ent DirectiYe 715 (l\.1D-715). The six elen1ents are (1) de111onslrated conllnit1nent fro1n agency 

leadership; (2) integration Qf EEO into the agency's strategic 111ission; ( 3) 111anage1nent and progra111 accountability; 
(4) proactiYe pren:·ntion of unJa,,-rul discri1nination; (5) efficiency; and (6) responsi,·eness and legal con1pliance. 
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The Bureau is also finalizing its first report for submission to the EEOC pursuant to 

Management Directive 715 and will use that report to help refine its strategic goals. As a federal 

agency still in its infancy, the Bureau is keenly aware of its obligations regarding equal 

employment opportunity as it continues to grow, and it will continue to be mindful of these 

·obligations and to be thoughtful in its personnel actions . 

3.6 Training Plan 
All new Bureau employees must complete No FEAR Act training and all existing employees 

must complete refresher training on an annual basis. 

782 individuals or approximately 81% percent of the Bureau's employees onboard in FY 2012 

completed No FEAR Act online training through the Department of Treasury's Leaming 

Management System (TLMS).15 The Bureau also requires all employees to complete Sexual 

Harassment Prevention Training through TLMS, and in FY 2012 730 employees did so. 

In FY 2013, the Acting Director of the EEO Office began presenting an overview of EEO laws 

and the federal sector complaint process during new employee orientation. The Bureau will also 

continue to require all new hires to complete supplemental No FEAR Act training offered 

through TLMS within 90 days of onboarding. All supervisors and managers must complete 

mandatory supervisory training that will address, among other items, EEO compliance issues in 

the workplace . 

In FY 2013 and FY 2014, the EEO Office intends to make more training options available to 

employees and managers in an effort to raise awareness of EEO obligations . 

J _=, ln F'.I 2013, aH ne,,· en1ployees "·ere also required \o co1nplete No FE.t\R .,\ct training in TLMS "·ithin 90 days of 
onboarding and all existing en1ployees had to con1plete such training by March 1, 201:~. To date, 97% of en1ployee.s 
con1pleted ~o FEA.R Act and Sexual Harass111ent Pn:·Yention trainings for FY 2013 . 
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APPENDIX A: LEGISLATIVE AND REGULATORY 
REQUIREMENTS 

Section 203 of the No FEAR Act (Pub. L. No. 107-174) requires: 

(a) Annual Repon. - Subject to subsection (b), not later than 180 days after the end of each 

fiscal year, each Federal agency shall submit to the Speaker of the House of Representatives, the 

President pro tempore of the Senate, the Committee on Governmental Affairs of the Senate, the 

Committee on Government Reform of the House of Representatives, each committee of 

Congress with jurisdiction relating to the agency, the Equal Employment Opportunity 

Commission, and the Attorney General an annual report which shall include, with respect to the 

fiscal year -

16 

(1) the number of cases arising under each of the respective provisions oflaw covered by 

paragraphs (1) and (2) of section 201(a) in which discrimination on the part of such agency 

was alleged; 

(2) the status or disposition of cases described in paragraph (1); 

(3) the amount of money required to be reimbursed by such agency under section 201 in 

connection with each of such cases, separately identifying the aggregate amount of such 

reimbursements attributable to the payment of attorneys' fees, if any; 

(4) the number of employees disciplined for discrimination, retaliation, harassment, or any 

other infraction of any provision of law referred to in paragraph (1); 

(5) the final year-end data posted under section 301(c)(1)(B) for such fiscal year (without 

regard to section 301(c)(2)); 

( 6) a detailed description of -

(A) the policy implemented by that agency relating to appropriate disciplinary actions 

against a Federal employee who -

(i) discriminated against any individual in violation of any of the laws cited under 

section 201(a)(1) or (2); or 
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(ii) committed another prohibited personnel practice that was revealed in the 

investigation of a complaint alleging a violation of any of the laws cited under section 

201(a)(1) or (2); and 

(B) with respect to each of such laws, the number of employees who are disciplined in 

accordance with such policy and the specific nature of the disciplinary action taken; 

(7) an analysis of the information described under paragraphs (1) through (6) (in 

conjunction with data provided to the Equal Employment Opportunity Commission in 

compliance with Part 1614 of Title 29 of the Code of Federal Regulations) including -

(A) an examination of trends; 

(B) causal analysis; 

(C) practical knowledge gained through experience; 

(D) any actions planned or taken to improve complaint or civil rights programs of the 

agency; and 

(8) any adjustment (to the extent the adjustment can be ascertained in the budget of the 

agency) to comply with the requirements under section 201. 

*** 

Subpart C of 5 C.F.R. Part 724 requires: 

§ 724.302 Reporting obligations. 

(a) Except as provided in paragraph (b) of this section, each agency must report no later than 

180 calendar days after the end of each fiscal year the following items: 

17 

(1) The number of cases in Federal court pending or resolved in each fiscal year and arising 

under each of the respective provisions of the Federal Autidiscrimination Laws and 

Whistleblower Protection Laws applicable to them as defined in§ 724.102 of subpart A of 

this part in which an employee, former Federal employee, or applicant alleged a violation(s) 

of these laws, separating data by the provision(s) of law involved; 

(2) In the aggregate, for the cases identified in paragraph (a)(1) of this section and separated 

by provision(s) of law involved: 
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(i) The status or disposition (including settlement); 

(ii) The amount of money required to be reimbursed to the Judgment Fund by the agency 

for payments as defined in§ 724.102 of subpart A of this part; 

(iii) The amount of reimbursement to the Fund for attorney's fees where such fees have 

been separately designated; 

(3) In connection with cases identified in paragraph (a)(l) of this section, the total number of 

employees in each fiscal year disciplined as defined in § 724.102 of subpart A of this part and 

the specific nature, e.g., reprimand, etc., of the disciplinary actions taken, separated by the 

provision(s) oflaw involved; 

(4) The final year-end data about discrimination complaints for each fiscal year that was 

posted in accordance with Equal Employment Opportunity Regulations at subpart G of title 

29 of the Code of Federal Regulations (implementing section 301(c)(1)(B) of the No FEAR 

Act); 

(5) Whether or not in connection with cases in Federal court, the number of employees in 

each fiscal year disciplined as defined in § 724.102 of subpart A of this part in accordance 

with any agency policy described in paragraph (a)(6) of this section. The specific nature, e.g., 

reprimand, etc., of the disciplinary actions taken must be identified. 

( 6) A detailed description of the agency's policy for taking disciplinary action against Federal 

employees for conduct that is inconsistent with Federal Antidiscrimination Laws and 

Whistleblower Protection Laws or for conduct that constitutes another prohibited personnel 

practice revealed in connection with agency investigations of alleged violations of these laws; 

(7) An analysis of the information provided in paragraphs (a)(1) through (6) of this section in 

conjunction with data provided to the Equal Employment Opportunity Commission in 

compliance with 29 CFR part 1614 subpart F of the Code of Federal Regulations. Such 

analysis must include: 

(i) An examination of trends; 

(ii) Causal analysis; 

(iii) Practical knowledge gained through experience; and 
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(iv) Any actions planned or taken to improve complaint or civil rights programs of the 

agency with the goal of eliminating discrimination and retaliation in the workplace; 

(8) For each fiscal year, any adjustment needed or made to the budget of the agency to 

comply with its Judgment Fund reimbursement obligation(s) incurred under§ 724.103 of 

subpart A of this part; and 

(9) The agency's written plan developed under§ 724.203(a) of subpart B of this part to train 

its employees. 

(b) The first report also must provide information for the data elements in paragraph (a) of this 

section for each of the five fiscal years preceding the fiscal year on which the first report is based 

to the extent that such data is available. Under the provisions of the No FEAR Act, the first 

report was clue March 30, 2005 without regard to the status of the regulations. Thereafter, 

under the provisions of the No FEAR Act, agency reports are clue annually on March 30th . 

Agencies that have submitted their reports before these regulations became final must ensure 

that they contain data elements 1 through 8 of paragraph (a) of this section and provide any 

necessary supplemental reports by April 25, 2007. Future reports must include data elements 1 

through 9 of paragraph (a) of this section . 

(c) Agencies must provide copies of each report to the following: 

(1) Speaker of the U.S. House of Representatives; 

(2) President Pro Tempore of the U.S. Senate; 

(3) Committee on Governmental Affairs, U.S. Senate; 

(4) Committee on Government Reform, U.S. House of Representatives; 

(5) Each Committee of Congress with jurisdiction relating to the agency; 

(6) Chair, Equal Employment Opportunity Commission; 

(7) Attorney General; and 

(8) Director, U.S. Office of Personnel Management . 
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APPENDIX B: THE DIRECTOR'S EEO STATEMENT 
(AUGUST 2012) 

MEMORANDUM TO: All CFPB Employees 

FROM Richard Cordray 
Director, CFPB 

SUBJECT Equal Employment Opportunity Policy Statement 

Dear Colleagues: 

As we fulfill our vital mission of protecting the American consumer, we must always keep in 
mind our continuing obligation - as public servants and coworkers - to treat each other fairly, 
equitably, and with the utmost respect and appreciation for the diverse perspectives, expertise, 
and experience we each bting to the Bureau. After all, our responsibility to serve the diverse 
communities that represent today's American consumers also extends to serving each other. It 
is in this context that I issue an important policy statement on Equal Employment Opportunity. 

I expect each of us to foster a work environment that is fair, equitable, respectful, collaborative, 
diverse, and inclusive and which recognizes and values the knowledge, perspectives, and 
experiences each of us contribute to the accomplishment of our goals. By doing so, we will fulfill 
our values to serve, lead and innovate on behalf of American consumers. 

Richard Cordray 
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The Director's Policy Statement on Equal Employment Opportunity 

The Consumer Financial Protection Bureau's (CFPB) policy is to provide equal employment 
opportunities to all employees and applicants. 

All CFPB employees are protected by federal equal employment opportunity (EEO) laws and are 
entitled to work in an environment where employees and applicants for employment are 
evaluated solely on the basis of merit and not based on race, color, disability, religion, national 
origin, age (40 and over), sex (including pregnancy and gender identity or expression), genetic 
information, or prior EEO activity. Similarly, other laws and Executive Orders are designed to 
protect federal employees and applicants from discrimination based on sexual orientation, 
marital status, parental status, political affiliation, military status, or any other non-merit based 
factor protected by federal law . 

Quite simply, these legal safeguards boil down to one thing: we all deserve to work in an 
environment where we can and should expect to be treated fairly and equitably, and where we 
can participate fully in all benefits of employment including, but not limited to, recruitment, 
hiring, compensation, performance management, awards, training, career development, and 
promotions . 

The CFPB has zero tolerance for workplace discrimination, harassment, or retaliation, and takes 
all allegations of discrimination, harassment, and retaliation seriously. As Bureau employees, it 
is up to each one of us to ensure we understand and adhere to these principles. Each one of us 
will be held accountable for compliance with EEO laws and merit system principles and policies 
and for treating colleagues with respect, dignity, and professionalism . 

Employees who believe they have experienced conduct prohibited have the right to file a 
complaint and to have their concerns addressed. Under EEO laws and regulations, employees 
must adhere to applicable filing requirements, including stated deadlines. Employees can obtain 
more information (including time limits for pursuing concerns) by reviewing CFPB's No FEAR 
Act notice and on the CFPBedia at 
http://team.cfpb.local/wiki/index.php/Equal_Employment_Opportunity. 

Managers and supervisors are also reminded of their special responsibility to prevent, 
document, and promptly correct discriminatory or harassing conduct in the workplace. I expect 
managers to immediately contact Liza Strong, Lead Employee Relations Specialist, in the Office 
of Human Capital at (202) 435-7655 if they believe they have potentially or actually witnessed or 
have received information about any such behavior, whether by any CFPB managers, employees, 
or contractors. 

Richard Cordray 

21 NO FEAR ACT ANNUAL REPORT (MARCH 2013) 

http://team.cfpb,local/wiki/index.php/Equal_Employment_Opportunity


APPENDIX C: SUMMARY COMPLAINT DATA 

Equal Employment Opportunity Data Posted 

Pursuant to the No Fear Act 

Consumer Financial Protection Bureau 

For period ending September 30, 2012 

**Mixed Cases are Included in this report.** 

**This report is based on the Complaint Against hierarchy.** 

Comparative Data 

Complaint Activity Previous Fiscal Year Data16 

2012 Thru 09-30 

2007 2008 2009 2010 2011 

Number of Complaints 0 0 0 0 0 11 

Filed 

Number of Complainants 0 0 0 0 0 11 

--- - ---- -- -

Repeat Filers 0 0 0 0 0 0 

1 
(, CFPB 1nust report data for the pre,·ious fiye fiscal years. CFPB opened officially on July 21, 2011 and accordingly 

does not ha,·e any data to report for F'f 2007-2010. 
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• 

Comparative Data 

Complaints by Basis 

Note: Complaints can be 

filed alleging multiple 

Previous Fiscal Year Data 

bases.The sum of the bases 2007 2008 : 2009 2010 '2011 

may not equal total 

complaints filed. 

- -·-- -- ------·--- --·· --·----- ··--~----- -----

Race 0 0 0 0 0 

Color 0 0 0 0 0 

- ---- - .. ------

Religion 0 0 0 0 0 

Reprisal 0 0 0 0 0 

Sex 0 0 () 0 0 

National Origin 0 0 () 0 0 

Equal Pay Act 0 () () () () 

- - ---- - ·---- ____ .,_ -----

Age 0 () () 0 0 

Disability 0 () () 0 0 

Non-EEO 0 () () 0 0 
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2012 Thru 09-30 

- ---- ----- --- ---·------ -

3 

2 

2 

3 

3 

4 

() 

- ·--- ----- -------

9 

2 

1 



Complaints by Issue 

Note: Complaints can be 

filed alleging multiple 

bases. The sum of the bases 

may not equal total 

complaints filed. 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-time 

Disciplinary Action 

24 

Comparative Data 

Previous Fiscal Year Data 

2012 Thru 09-30 

2007 ' 2008 ' 2009 . 2010 . 2011 

0 0 0 0 0 0 

0 0 0 0 0 2 

0 0 0 0 0 0 

0 0 0 0 0 0 

I 
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• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

Complaints by Issue 

Note: Complaints can be 

filed alleging multiple 

bases. The sum of the bases 

may not equal total 

complaints filed . 

Duty Hours 

Evaluation Appraisal 

Examination/Test 

Harassment 

Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

25 

Comparative Data 

Previous Fiscal Year Data 

2012 Thru 09-30 

2007 2008 2009 . 2010 2011 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 () 0 0 0 

0 0 () 0 0 0 

0 0 () 0 0 8 
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Comparative Data 

Complaints by Issue 

Note: Complaints can be 

filed alleging multiple 

bases. The sum of the bases 

may not equal total 

complaints filed . 

Previous Fiscal Year Data 

2007 . 2008 2009 2010 ' 2011 

. ---~- -------- -------0 1· 

I 
Reasonable Accommodation 

Reinstatement 

Retirement 

Termination 

Terms/Conditions of 

Employment 

Time and Attendance 

Training 

Other 

26 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 
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2012 Thru 09-30 

0 

0 

0 

1 

2 

0 

0 

0 

t 
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• 

• 
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• 

Comparative Data 

Processing Time Previous Fiscal Year Data 

2007 2008 2009 ' 2010 2011 

Complaints pending during fiscal year 

Average number of days 

in investigation 

Average number of days 

in final action 

0 

0 

0 0 0 0 

0 I) 0 0 

Complaint pending during fiscal year where hearing was requested 

Average number of days 

in investigation 

Average number of days 

in final action 

0 

0 

0 

0 

0 0 0 

() 0 0 

Complaint pending during fiscal year where hearing was not requested 

·- ----------- ' . 

Average number of days 
0 0 

in investigation 
() 0 0 

---- ----·-

Average number of days 
0 0 

in final action 
0 0 0 

--- ------------- -----'" 
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2012 Thru 09-30 

___ I 

58.00 

0 

0 

209.00 

58.00 

....... __ ----····---------



Comparative Data 

Complaints Dismissed 
Previous Fiscal Year Data 

by Agency 

2007 2008 2009 2010 

Total Complaints Dismissed 
0 0 0 0 

by Agency 

-- ----------

Average days pending prior 
0 0 0 0 

to dismissa I 

Complaints Withdrawn by Complainants 

Total Complaints 

Withdrawn by Complainants 

Total Final Agency 

Actions Finding 

Discrimination 

# 

0 

2007 

% 

0 0 0 

Comparative Data 

Previous Fiscal Year Data 

2008 2009 2010 

# % # % # % 

Total Number Findings ~· --- --- . 0 i-----c-- 0 T-;------~ l , -----
1______ ' i 

Without Hearing 0 0 0 0 0 0 0 0 

With Hearing 0 0 0 0 0 0 0 0 
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2012 

Thru 

2011 09-30 

0 0 

0 0 

0 1 

2012 

Thru 

2011 09-30 

# % # % 

0 0 0 0 

0 0 0 0 

t 

' 
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• 

Findings of 

Discrimination 

Rendered by Basis 

Note: Complaints can be 

filed alleging multiple 

bases. The sum of the bases 

may not equal total 

complaints and.findings . 

Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 2011 

# % # % 
, I 

% # % # % 

2012 Thru 
09-30 

# % 

.. T~t~i N~~b~~Fi~di~;; -- ··~ .. --~~T~ .,-,·-~~-0- ·r,.·.:.---, ~- - - ... ~ -·r:.· ---~-- -~--.- :.·.T, 
: ' ' ·- ·_.-:!.'' 

. ' 
. --- --------- - -~------·----------- .. ---

Race 0 0 0 0 0 0 0 0 0 0 0 0 

··---- - -----
Color 0 0 0 0 0 0 0 0 () 0 0 0 

-·---------- ------------- --- ---- --------
Religion 0 0 0 0 () 0 0 0 () 0 0 0 

------------ --·---- --- ----,-- ------------ .. ---- -----,-- ... ----.. ····- --------------
Reprisal 0 0 0 0 () 0 0 0 () 0 0 0 

--------- ---- ------------ -- - ----

Sex 0 0 0 0 () 0 0 0 () 0 0 0 

- -- ----- - ----· -------- . - - .. -- --· -- --------

National Origin () 0 () 0 () () 0 0 () 0 0 0 

-- ------·------ ------- -- -- - ---------- -- --- ------ .. ------- --------- -----·-------

Equal Pay Act () 0 0 0 () () 0 0 0 0 0 0 

Age 0 0 0 () () 0 0 0 0 0 0 0 

Disability o o o o o o o o o o o 0 

Non-EEO 0 0 0 0 0 0 0 () () 0 () 0 
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Findings of Comparative Data 

Discrimination 

Rendered by Basis Previous Fiscal Year Data 
2012Thru 

09-30 
Note: Complaints can be 2007 2008 2009 2010 2011 t 
filed alleging multiple 

bases. The sum of the bases 

may not equal total # % # % # % # % # % # % 

complaints and .findings. 

Findings After Hearing . 0 r··- 0 r- 0 I 0 0 r 0 
1 ·'.··.-·-.. ··-

i ! 
L 

Race 0 0 0 0 0 0 0 0 0 0 0 0 

- - - -- - ---- - -- --- ----- ------~---

Color 0 0 0 0 0 0 0 0 0 0 0 0 

- ------------- --- ---------

Religion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 

-- - --- -- -- ----

Sex 0 0 0 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 0 0 0 

---------------

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

--------- ------ -- - - - -------

Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 0 0 0 0 

-- ----------------- -- ·---·--

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

--- - --- --- - ' - - ----- ---- - -- - . ·- ------ - ---
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• 

• 

• 

• 

• 

• 

• 

• 

• 

Findings of 

Discrimination 
Rendered by Basis 

Note: Complaints can be 

filed alleging multiple 

bases. The sum of the bases 

may not equal total 

complaints and.findings . 

Findings Without 

Hearing 

Race 

Color 

Religion 

Reprisal 

Sex 

National Origin 

Equal Pay Act 

Age 

Disability 

Non-EEO 

31 

Comparative Data 

Previous F'iscal Year Data 
2012 Thru 

~·~--~--------- -- 09-30 
2007 2008 I 2009 2010 2011 

- - ·- "" ------ -

# % # % # % # % # % # % 

- - - --;---,--, . - i 

r r;~r r -.i-~--0 0 ' 0 0 I 

I 

0 0 0 0 0 0 0 0 () 0 0 0 

- . ---- -- -- - - ---·-- -- - ----------- - -- -----

0 0 0 0 0 0 0 0 () 0 0 0 

- --· ·------- _,_ ______ 
0 0 0 0 0 0 0 0 () 0 () 0 

0 () 0 0 0 0 0 0 () 0 0 0 

0 0 0 0 () () 0 () () () () () 

- - - -- --- . ---------- --- - .. -- -- - --
() 0 () 0 () 0 () () () () () () 

- -------·- ------- -- . -- ----~---

0 0 () 0 () 0 0 () (I 0 0 0 

0 () 0 () 0 () () 0 0 0 () 0 

0 () 0 () 0 () () 0 0 0 () 0 

0 () 0 () (I () () () () 0 () () 
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• 

Comparative Data • 
Findings of Previous Fiscal Year Data 

Discrimination 
2012Thruo9- . 

Rendered by Issue 
30 

2007 2008 2009 2010 2011 

~-- --- ----

# % # % # % # % # % # % 

-- --- - - - - -- v;--

0 [~~ ,-- r-- 1--- 1~~~---Total Number Findings 

0 I_ -
0 0 . 0 0 ' L_ 

--~---- -

Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 0 0 0 0 0 0 

Conversion to Full-time ' 0 0 0 0 0 0 0 0 0 0 0 0 

-- - ----------- ---- -···-·- ---·., -

Disciplinary Action 

- ---- ------------

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 0 0 0 0 0 

- --- - --------- -

Removal 0 0 0 0 0 0 0 0 0 0 0 0 

------ --------- --- - -------~----- "" . ---.------------------ -- -- ------- -------- ------

Other 0 0 0 0 0 0 0 0 0 0 0 0 
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• 

• 

• 

• 

• 

• 

Findings of 

Discrimination 

Rendered by Basis 

Note: Complaints can be 

filed alleging multiple 

bases. The sum of the bases 

may not equal total 

complaints and.findings . 

Duty Hours 

Evaluation Appraisal 

Examination/Test 

Harassment 

Non-Sexual 

Sexual 

Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

33 

Comparative Data 

Previous Fiscal Year Data 

---- ---- ------------------T--·····--

2007 2oos 2009 I 2010 2011 

2012Thru 

09-30 

# % # % # % # % # % # % 

····--·- -·-~···--·· 

0 0 0 0 0 0 0 0 0 0 
I 

0 0 

- --------· ---- ...... _ --·---- -- ---· ------... 

0 0 0 0 0 0 ! 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

-r ---~------ -· ·-----------
0 0 0 0 0 0 

I 0 0 () 0 0 0 

. --
0 0 0 0 () 0 0 0 0 0 0 0 

. ,------- -,..·--·------ - -------- . .. --- ------

0 0 0 0 0 0 0 0 0 0 0 0 

·····-- --~------ ·------- .--·-------
0 0 0 0 0 0 0 0 0 0 0 0 

- --------
0 0 0 0 0 0 0 0 0 0 0 0 

-------·- --~------- ------ -- ----------· 
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Findings of Comparative Data 

Discrimination 

Rendered by Basis Previous Fiscal Year Data 
2012 Thru 

---- -----,-- 09-30 
Note: Complaints can be 2007 2008 2009 2010 2011 • filed alleging multiple 

bases. The sum of the bases 

may not equal total # % # % # ~% # % # % # % 

complaints and findings. • 
Reassignment 

. -·· ---- ---- ------------ -------- --- ---

Denied 0 0 0 0 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 0 0 0 0 

------ -----

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 

-- - ------- --- - -- - - ---------

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

- -- ---------

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 • 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 

--- -- ----------- -- - --- - -- ---------

Terms/Conditions of 

Employment 
0 0 0 0 0 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 0 0 0 0 

-- - -- - --- --- - - --- --- - - - -· ·- -· . 

Other - User Defined 0 0 0 0 0 0 0 0 0 0 0 0 

-- - -- -- - --- -- ------- -- - .. --- - -- - • 
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• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

Findings of 
Discrimination 

Rendered by Basis 

Note: Complaints can be 

filed alleging multiple 

bases. The sum of the bases 

may not equal total 

complaints and.findings . 

Findings After Hearing 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-time 

Disciplinary Action 

Demotion 

Reprimand 

Suspension 

Removal 

Other 

35 

Comparative Data 

Previous Mscal Year Data 

- --------- ,-------------

2012Thru 

09-30 
2007 2008 2009 2010 2011 

# % # % # %:# % # % # % 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

- --~ - -- --.---

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 o 'o o o o o 

0 0 0 0 0 0 0 0 0 0 0 0 
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Findings of Comparative Data 

Discrimination 

Rendered by Basis Previous Fiscal Year Data 
2012Thru 

09-30 
Note: Complaints can be 2007 2008 2009 

' 
2010 2011 • filed alleging multiple 

bases. The sum of the bases 

may not equal total # % # % # % # % # ·% # % 

complaints and.findings. • 
Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 

- ----- -----

Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 

Harassment 

- --- - - --- -----

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 

-- ----- - -- -

Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
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• 
- - ----------·------ ·------ -----···-- - -- -·---- ------ ··-- -- -----· 

Findings of Comparative Data 

• Discrimination 

Rendered by Basis Previous ·l'iscal Year Data 
2012Thru 

.. _______ ,,,_,. ______________ ---- --
-- ---------- ----·----------- 09-30 

• Note: Complaints can be 2007 2008 2009 2010 2011 

filed alleging multiple 

bases.The sum of the bases 
---------- ---,-----

may not equal total # % # % # % # % # % # % 

complaints andfindings . 

• -· ---------- -·· --------·· - --·-- - ----- -· - --- ----- ---- - --- - ------- --··----------------· ·-

Reassignment 

- . ., ---- - ---- ----~---- ---·· --- -- ------·-- ------ -- - ----- ·- ·-:··- ---- --------------
Denied 0 0 0 0 0 0 0 0 0 0 0 0 

• -- ·-------···----~----·--- -- ·-------· 

Directed 0 0 0 0 0 0 0 0 0 0 0 0 

-- -------- --------·-·- ------- ----···. .. 
-~------------. -- --------

Reasonable Accommodation 0 0 0 0 0 0 0 0 () () 0 () 

• --- ---· ·-------- .._. ____ - ---- --------- --- -· 

Reinstatement () () () () () 0 () () () () () () 

--------··-

Retirement () () () () () () () () () () () () • 
Termination () () () () () () () () () () () () 

--------- ···----- - --- - ·----- ·------·-

• Terms/Conditions of 
() () () () () 

Employment 
() () () () () () () 

---------- - -------·---.. -- ---·----- ---- - ..• I 

Time and Attendance () () () () () () () () 0 () () () 

• .. - - -

Training () 0 () () () () () 0 0 () () () 

----- -- - - --- --- ------·-·------ -·-- - ---------- ·----------
Other - User Defined () () () () () () () () () () () () 

• --- - - ---·· ------------- ---- -----·-·--- --- --- ---··---- --- - -- ---- --------- --·--------·----
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Findings of Comparative Data 

Discrimination 

Rendered by Basis Previous Fiscal Year Data 
2012Thru 

09-30 
Note: Complaints can be 2007 2008 2009 2010 2011 • filed alleging multiple 

bases. The sum of the bases 

may not equal total # % # % # % # % # % # % 

complaints and findings. • 
Findings Without r-:-
Hearing 01 0 0 0 0 

I 
I 

L 

Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 0 0 0 0 0 0 

- -- - ----- -

Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 

. - ... -----·---- ----

Suspension 0 0 0 0 0 0 0 0 0 0 0 0 

-----------

Removal 0 0 0 0 0 0 0 0 0 0 0 0 

- - -- -------~------

Other 0 0 0 0 0 0 0 0 0 0 0 0 

• 
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• 

• 

Findings of 

Discrimination 

Rendered by Basis 

Note: Complaints can be 

filed alleging multiple 

bases.The sum of the bases 

may not equal total 

complaints and.findings . 

-.--·------- -----

Duty Hours 

- ----- - ---- -------- .. - ----------- --- --
Evaluation Appraisal 

- --

---------------· -···--------- -- --------- -

Examination/Test 

- ---- ______ , - -- ------·- ·- ------ --- ---

Harassment 

-·--·- -- --------------- ---------- ---··- -------

Non-Sexual 

- -- -----·------ ·-·--------,_ 

Sexual 

-- -------- - - ------- - -·-------------·-------

Medical Examination 

-------· --------------- ----- ---- -

Pay (Including Overtime) 

-- -----------·- ··- - ·----------

Promotion/Non-Selection 

-------- -·----------- ··------------ -

Comparative Data 

Previous l<'iscal Year Data 

2007 2008 2009 2010 2011 

2012Thru 

09-30 

# % # % # % # % # % # % 

·--- ----~--- -- .. -- - -- ---- --

0 ' 0 0 0 0 0 0 0 0 0 0 0 

--- --·-- -- - ----·--·-·· - -T -- .. -- -··-,----- --------·-----

0 0 0 0 0 0 0 0 0 0 0 0 

- --- --- - - -

0 0 0 0 0 0 0 0 0 0 0 0 

- - --·· -- ----

------·----- ,. .. _ -- ----. - . ------- ----- -
0 0 0 0 0 0 0 0 0 0 0 0 

---·--· ---- ---·-

0 0 0 0 () 0 0 0 0 0 0 0 

-- - ---

0 0 0 0 I 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

---- - - -- ----

0 0 0 0 0 0 0 0 0 0 0 0 
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Findings of Comparative Data 

Discrimination 

Rendered by Basis Previous Fiscal Year Data 
2012Thru 

09-30 
Note: Complaints can be 2007 2008 2009 2010 2011 

filed alleging multiple 

bases. The sum of the bases 

may not equal total # % # % # % # % # % # % 

complaints and findings. • -- - --- ---- ---

Reassignment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 0 0 0 0 

--- - --- ---- -

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 0 0 

Terms/Conditions of 

Employment 
0 0 0 0 0 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 0 0 0 0 

---- ---------- - --------- -- ----

Other - User Defined 0 0 0 0 0 0 0 0 0 0 0 0 
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• 

• 

• 

• 

Comparative Data 

Pending Complaints 
Filed in Previous Fiscal Previous Fiscal Year Data 

Years by Status 2012 Thrn 09-30 

2007 2008 2009 2010 2011 

Total complaints from 
0 0 

previous Fiscal Years 
0 0 0 0 

Total Complainants 0 0 0 0 0 0 

Number complaints pending 

Investigation 

ROI issued, pending 
Complainant's action 

Hearing 

Final Agency Action 

Complaint Investigations 

Pending Complaints Where 
Investigations Exceed 

Required Time Frames 

41 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

Comparative Data 

Previous Fiscal Year Data 

2012 Thrn 09-30 

2007 2008 2009 2010 2011 

0 0 () 0 0 0 
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UPS CampusShip: Shipment Label Page I of I 

UPS CampusShip: View/Print Label 

1. Ensure there are no other shipping or tracking labels attached to your package. Select the Print button on the print 
dialog box that appears. Note: If your browser does not support this function select Print from the File menu to print the 
label. 

2. Fold the printed sheet containing the label at the line so that the entire shipping label is visible. Place the label on 
a single side of the package and cover it completely with clear plastic shipping tape. Do not cover any seams or 
closures on the package with the label. Place the label in a UPS Shipping Pouch. If you do not have a pouch, affix the 
folded label using clear plastic shipping tape over the entire label. 

3. GETTING YOUR SHIPMENT TO UPS 
UPS locations include the UPS Store®, UPS drop boxes, UPS customer centers, authorized retail outlets and UPS 
drivers. 
Schedule a same day or future day Pickup to have a UPS driver pickup all your CampusShip packages. 
Hand the package to any UPS driver in your area. 
Take your package to any location of The UPS Store®, UPS Drop Box, UPS Customer Center, UPS Alliances (Office 
Depot® or Staples®) or Authorized Shipping Outlet near you. Items sent via UPS Return Services( SM) (including via 
Ground) are also accepted at Drop Boxes. To find the location nE!arest you, please visit the Resources area of 
CampusShip and select UPS Locations. 

Customers with a Daily Pickup 
Your driver will pickup your shipment(s) as usual. 
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https://www.campusship.ups.com/ cship/create? ActionOriginPair=default Print Window... 3/28/2013 
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Central Intelligence Agency 

Washington, D.C. 20505 

1(,,..,-c:v-r 11"' C :7/4 

C'"-;":c.- .,..., Ad- !j ,;;>ol 3, 

Ac1.,,.-y.../" "t- c ,,t ss: ,-f;- ~ J 

~ r,,--~·cr: ;;;:;_,;y---* 
EFor/oFo 

26 June 2013 

Mr. Carlton M. Hadden, Director 
Office of Federal Operations 
Equal Employment Opportunity Commission 
131 M. Street, N.W. 
Washington, D.C. 20507 

Dear Mr. Hadden: 

Enclosed is the Central Intelligence Agency's Annual Report 
for the Fiscal Year ;~012 as required by the Federal Employee 
Antidiscrimination and Retaliation Act of 2002. 

Tab A. Executive Summary 
Tab B. Comparative Data FY2008-FY2012 
Tab C. FY2012 EEO Statistical Report of Discrimination 

Reports 
Tab D. DCIA Diversity and Zero Tolerance Policy Statements 
Tab E. Discipline and Accountability Regulation 

If you need additional information, please contact CIA's 
Office of Equal Employment Opportunity at 703-482-8867. 

Enclosures 

Sincerely, 

Meroe S. Park 
Executive Director 
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No FEAR Act Annual Report for Fiscal Year 2012 
Executive Summary 

The No FEAR Act of2002 is intended to reduce the incidence of workplace 
discrimination within the Federal Government by making agencies and departments more 
accountable for their actions. Section 203 of the No FEAR Act specifically requires each 
Federal agency to submit an annual report to the Speaker of the House of 
Representatives, the President Pro Tempore of the Senate, the Committee on 
Governmental Affairs of the Senate, the Committee on Government Reform of the House 
of Representatives, each committee of Congress with jurisdiction relating to the agency, 
the Equal Employment Opportunity Commission (EEOC), the Attorney General, and the 
Office of Personnel Management. 

CIA adheres to the provisions of Federal EEO laws and regulations to provide 
equal opportunity in employment for all persons; to prohibit discrimination on the basis 
of federally protected categories--that is, age (40 and over), color, disability, national 
origin, race, religion, genetic information, sex, and reprisal for opposing employment 
discrimination and/or for participating in the EEO process-and on the basis of other 
categories, such as sexual orientation and status as a parent, as covered b( Executive 
Order or written CIA policy; and to promote the full realization of EEO. 

CIA processed 27 formal complaints in FY 2012 and 29 formal complaints in 
FY 2011. The number of formal complaints both in FY 2012 and FY 2011 reflects a 
slight increase from our five-year trend, averaging 26 complaints per year. Reprisal, sex, 
age, and disability were the leading bases for the CIA's EEO complaints in FY 2012. 
The Agency observed an upward trend in the number of "Pending Complaints Filed in 
Previous Fiscal Years." These complaints are in various stages of the EEO process, but 
the majority are pending EEOC action. 

There was not a single finding of discrimination in the past two years; therefore, 
CIA, did not pay any judgments nor was any employee disciplined as a result of EEOC 
findings of discrimination. CU~ has an internal Zero Tolerance Policy for discrimination 
and harassment (see Tab D), which is intended to hold all managers and employees to a 
higher standard than required by Federal law. 

David Petraeus was sworn into office as the Director of CIA in September 2011; 
he published his Diversity and Zero Tolerance statements in October 2011 and January 

1 The No FEAR Act is codified in the Merit Systems Protection Act (MSPA). Pursuant to 5 U.S.C. § 
2302(a) (2) (C), the Central Intelligence Agency is exempted from the MSPA. Nevertheless, CIA is subject 
to certain provisions of\aw specified in Section 202 of the No FEAR Act found under§ 2302(d) of the 
MSPA. These include the Civil Rights Act of 1964, the Age Discrimination Act of 1967, the Fair Labor 
Standards Act of 1938, the Rehabilita1tion Act of 197.3, and all other applicable laws, rules, or regulations 
prohibiting discrimination on the bases of marital status or political affiliation. The CIA, however, is not 
subject to §2302(b) of the whistleblower statutes baslld on its exemption. 

1 
UNCLASSIFIED 
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2012, respectively (see Tab D). The CIA conducted 56 harassment inquiries in 
accordance with the internal Zero Toleranc•~ Policy. Twelve cases resulted in a true 
finding and 12 employees wen~ disciplined in accordance with Agency Regulation 13-3 
(see Tab E). The discipline ranged from oral warning to removal from position. On 
March 8, 2013, John 0. Brennan was sworn into office as the Director of CIA and 
published his Diversity and Zero Tolerance statements in March 2013. 

CIA's Center for Mission Diversity and Inclusion (CMDI), which houses the 
personnel and programs of the Office of Diversity and Inclusion Staff, the Office of 
Equal Employment Opportuni1y, the Agency Ombudsman, Alternative Dispute 
Resolution Prograrn, Community Outreach and Liaison Staff, and Grievance oversight, 
serves as a single point of contact for employees seeking information, advice, or 
assistance on a wide range of issues. During this reporting period, the Agency 
established a War Zone Harassment Awareness and Prevention Program and assigned an 
experienced Agency officer to lead the program. In an effort to expand options for 
confidential reporting, the Agency launched a harassment hotline and broadened the use 
of the privacy channel. 

CIA continues to focus on educating its workforce, both domestically and abroad, 
to include the war zone, on professional workplace conduct, anti-harassment and anti
discrimination laws and practices, diversity and fairness issues. Current programs 
include an online No FEAR Act course and a mandatory Harassment Free Workplace 
briefing. Over the last two years, 99 percent of the Agency's population successfully 
completed the online No FEAR Act course. 

In April 2012, then-Director David H. Petraeus commissioned an advisory group 
on women in leadership. This group published its report in February 2013, and it is 
available on CIA's public website. 

CIA continues to offer an "Advice Only" program, encouraging managers and 
employees to seek advice on EEO-related issues without officially entering the EEO 
process; 454 individuals utilized this program in FY 2012. 

CIA takes seriously its :responsibility to provide a workplace that is free from 
discrimination and harassment, and we continue to seek new and innovative ways to 
improve diversity and fairness at the Central Intelligence Agency. 

Meroe S. Park 
Executive Director, Central Intelligence Agency 

2 
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Complaint Activity 

Number of Comolaints Filed 
Number of Comnlainants 
Reneat Filers 

Complaints by Basis 

Note: Complaints can be filed 
alleging multiple bases. The sum 
of the bases may not equal total 
complaints filed. 

Race 
Color 
Reliaion 
Reorisal 
Sex 
Prennancv Discrimination Act 
National Orlain 
Eaual Pav Act 
Ane 
Disabilitv 
Genetic Information Non-Disclosure 
Non-EEO 

Complaints by Issue 

Nate: Complaints can be filed 
alleging multiple issues. The sum 
afthe issues may not equal total 
complaints filed. 

Annointment/Hire 
Assianment of Duties 
Awards 
Conversion to Full-time 
Discinlina~ Action 

Demotion 
Reorimand 
Removal 
Susoension 
Other 

Dutv Hours 
Evaluation Aooraisal 
Examination/Test 
Harassment 

Non-sexual 
Sexual 

Medical Examination 
Pav <Includina Overtime\ 
Promotion/Non-Selection 
Reassianment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 

Terms/Conditions of Employment 

Time and Attendance 
Trainina 
Other 

Comnarative Data 
Previous Fiscal Year Data 

2008 2009 2010 2011 2012 

23 22 33 29 27 
23 22 30 25 24 
0 0 3 3 3 

Comnarative Data 
Previous Fiscal Year Data 

2008 2009 2010 2011 2012 

19 8 11 5 7 
1 3 0 3 2 
1 0 3 1 2 
8 28 18 14 13 
15 6 12 9 13 
nta n/a n/a 0 2 
1 7 4 7 2 
0 0 0 0 0 
8 6 10 10 12 
1 19 9 9 11 

n/a n/a n/a 0 1 
0 0 0 0 0 

Comoarative Data 
Previous Fiscal Year 

2008 2009 2008 2011 2012 

3 0 7 2 2 
9 10 9 5 0 
3 7 1 2 2 
0 0 0 0 0 

0 0 0 0 1 
0 1 1 0 1 
0 8 1 0 0 
0 0 0 2 1 
0 0 3 0 0 
0 1 1 0 0 
1 2 9 7 5 
1 0 1 1 1 

10 11 3 4 19 
3 1 1 0 0 
0 3 1 0 1 
1 0 2 3 1 
16 6 9 11 2 

1 8 3 4 2 
1 1 2 2 4 
0 0 1 3 0 
0 0 0 0 0 
0 0 0 0 0 
2 4 4 3 2 

0 9 1 1 1 

0 0 1 0 0 
3 5 5 1 1 
0 0 6 5 0 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Processing Time 

Complaints pending during fiscal year 

Average number of days in 

investi ation sta e ----1-----t----t----r----r-----; 
Average number of days in final action 
sta e 

Complaint pending during fiscal year 
where hearing was requested 

Average number of days in 
investi ation sta e 
Average number of days in final action 
sta e 

Complaint pending during fiscal year 
where hearing was not requested 

Average number of days in 
investi ation sta e 
Average number of days in final action 
sta e 

Complaints Dismissed by Agency 

Total Complaints Dismissed by Agency 

Average days pending prior to 

Complaints Withdrawn by 
- - -

Total Complaints Withdrawn by 
r ·-·-

Pending Complaints Filed 
Previous Fiscal Years by St 

in 
atus 

Total complaints from previous Fi sea I 
!Years 
Total Comnlainants 
Number comnlaints nendino 

I nvestiaation 
Hearinn 
ROI Issued, Pending Complai nan t·-·' 
A,.+in..., 

Final Action 
Appeal with EEOC Office of Fe der ell 
Ooerations 

complaint Investigations 

Pending Complaints Where 
Investigations Exceeds Required Tim e 

198 304 290.85 300.85 281 

49 49 61 366.36 61.2 

Comnarative Data 
Previous Fiscal Year Data 

2008 2009 2010 2011 2012 

3 5 4 6 9 

34 28 36 27 36.67 

2 2 2 2 2 

Comoarative Data 
Previous Fiscal Year Data 

2008 2009 2010 2011 2012 

10 18 30 61 58 

10 18 29 52 49 

0 0 0 20 20 
8 13 18 35 26 

n/a n/a 0 0 8 

1 3 2 6 1 

1 2 0 0 3 

Comoarative Data 
Previous Fiscal Year Data 

2008 2009 2010 2011 2012 

1 2 6 6 13 
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"11.Y 
COUNSEUNGS IHOMDUAl.S AMOUNT 

I TO! 0 • 0.00 
..-.. INTENTIONALLY LEFT BlANK • • 0 . 

3. LUMP SUM PAYMENT 0.00 

I 
. AlTORNEY FEES AND COSTS ' ' 

I 
C. TOTAl COMPLETEOIENOEDCOUNSELINGS 42 38 1. HIRES 

•· RETROACTIVE 

I 
1. COUNSELED \MTHIN 30 DAYS 16 16 b. NOH-RETRcw;T1VE 

PftOMOTIONS 
2. COUNSELED v.THIN 31 TO 90 DAVS 20 20 •· RETROACTIVE 

1. COUNSELEO IMTHIN VllVTTEN EXTENSION b. NON-RETROACTIVE 
PERIOD NO LONGER THAN ID Gt.VS ·14 14 3. EXPUNGEMENTS 

I 
b. COUNSELEOWTHINIOGt.YSwwtERE RfASSIGNMENTS 

INDIVIOlW. PARTlCIPATED IN A0R REMOV'ALS RE$C9NDEO 
C. COIMl!JEl.EO ~ 11-IO D.A.YS TWIT MRE IJHTIMEL V •· REtNSTATEWENT 

3. COUNSELED BEYOND 90 DAYS b. VOUJm'AAY RE$GNATIOH 
4. COUNSELED DUE TO REMANDS ACCOMllOOATIONS 

I 1lWNING 
APOlOGY 

9. DISCJPUNARY ACTIONS 
Q, PRE-COMPlAINT ACTMTIES a. RESCINDED 

1. ON HANO AT THf'. BEGINNING OF THE b. MODIFIED 

I REPORTING PEftlOO 
2. INITIATED DURING THE REPORTING PERIOD 

3. COUPl.Ela>alOED COUNSEUNGS 
1. IETTlEMENTS (MONETARY AND ......,...,._ 

I b. WTHORAWAl..SMO COMPLNNT FILED 15 
c. COUNSELING& COMPLETmt'ENOED 11'1 

RE'PORlW«I PPUOO ~l Al.9UI.~ TOlA 
IN COIFlAlfT fll.INGI IN R£F'ORTINI$ 1. COMPENSATORY DAMAGES 
P<RIOO 26 23 2. BAC~AYIFRONTPAY 

I d DECISION TO f"ILE COWLAINT PENDING 3. LUMP SUM PAYMENT 

AT THE EN> OF Tio£ REPORTING PERIOD I) 0 . ATI"ORNEY FEES AND COSTS 
'4. COUNSEllHG5 PENDING AT THE END OF THE .. 

REPORTING PERIOD ~I 3 • 
I 

s 

I a. RETROACTIVE 
b.~'TTllE 

2. PRQMOTIONS 

1 RETROACTIVE 

I 
b. NON-RETROACTIVE 

3 EXPUNGEMENTS 

• REASSIGNMENTS 
5. REMOVALS RESCINDEO 

a. RE1NSTATEMEHT 

I 
b. VOLUNTARYRESfGNATION 
ACCOMMODATIONS 

7. 'TRAINING 0 0 
8. APOLOGY 0 0 

• DISCIPLINARY ACTIONS 0 

I 
•, RESCINDED 0 
b. MODIFIED 0 0 

10. PER~ ~TION UOOIFIEO 0 0 
11. LEAVERESTORED 0 0 
12. 

I 13. 

I N N-AOR SETILEMENTS 
COUNSEUNGS INDIVIDUALS 

TOTAL 

I uoe1'"~-~-0-2VT1J -· 
~ Printed on 1011012012 

I l\'0~ 
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ANNUAL FEDERAL EQUAL. EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
EPORTING PERIOD BEGINS OCTOBER 1ST AND ENDS &EPTEUBER 30TH) 

nee 

OF THE REPORTlNG PERIOD 

B. COMPLAINTS FILED 

C. REMANDS (lwn of line& Ct+C2+C3) 

C.1. REMAN0S (NOT INCLUDED IN A OR El) 

C.2. REMANDS (tNCLUDED IN A OR 8) 

C.3. NUMBER OF ADOfTIONAL REMANDS IN THiS REPORTING 

PERlODTHAT ARE NOT CAPTURED IN C.1 OR C.2/IJJCNE. 

2. COUNSELOR 
1. FULL-TIME 

b. PART-TIME 

c. COUATERAL OIJTY 

C."4. ADDITIONAL Q.OSURES IN THis REPORTING PERIOD NOT 1----------------11--
REFLECTEO IN F. OR H. TK"T RESULTED FA.OU REIMNDS t-'-· _INYE_~STIGA~~TOR~.-.-::FUU:=-:_llME=,------t---,0---

0. TOTAi. COMPLAINTS (llJm ofMnasA..a+c1) 

E. COMPLAINTS IN LINED TK"T \NERE N01" CONSCJUDATED 

F. COMPLADfTS IN LINE E CLOSED DORIPKi REPOUT PERIOD 

G. COMPLAINTS IN LINE 0 TK"T 'lllERE CONSOllDATED 

H. COMPLAINTS JN LINE G CLOSED DURINC~ REPORT PERIOD 

I . COMPLAINTS ON KAND AT THE END OF 1l4E 
REPORTING PERIOD {U. D- (F+H)) + ((G2 + C3) • C4] 

J. INDIVIDUALS FILING COUPLAWTS (Carl'lp ....... nta) 

K. NUMBER OF JOINT PROCESSING UNITS FROM 

CONSOLIDATION OF COMPLAINTS 

b. PART-TIME 0 

. C:ouNSELOMMVESTIGATOR 12 

•· FULL-TIME 12 
t:t. PART-TIME 0 
e. COUATERAL DUTY 0 

B. AGENCY & CONTRACT STAFF TRAINING 

0 0 

b STAFF RECEMNG II OR MORE 
HOURS, USUALLY GN'EN TO 0 0 
EIC.PERIENCED STAFF 

. S-rAfF RECEMHG NO 
0 0 TI~INGAT ALL 

2. EXPERIENCED STAFF - TOTAL 

a. STAFF RECEMNG REQUIRED 
8 OR MORE HOURS 0 0 

b. S'rAFF RECEMNG 32 OR 
MORE HOURS, GENERAU Y 0 0 
GrvEN TO NEW STAFF 

c. STAFFRECEMNGNO 0 0 TIWNING AT ALL 

C. REPORTING LINE 
1 EEO DIRECTOR'S AAME:: K nneth L. 
la. DOES THE EEO DIRECTOR REPORT 

TO THE AGENCY HEAD? 

0 

0 

0 

1 

0 

0 

2. IF NO, WiO DOES THE EEO DIRECTOR REPORT TO? 
PERSON: Cannen Middleton 

0 

0 

0 

1 

0 

0 

Director, Center for Mission Diversity and Inclusion 

5 

0 

0 

7 

7 

0 

0 

YES 

WHO IS RESPONSIBLE FOR 1ltE DAY-TO-DAY OPERATION OF THE EEO 

PROGRAM IN YOUR DEPARTMENTIAGENCYIORGANIZATION? 

Kenneth L. Dewitt 

Director, Office of Equal Employment Opportunity 

WHO DOES THAT PERSON REPORT TO? 

cannen Middleton 

Director, Center for Mission Diversity and Inclusion 

0 

0 

0 

0 

0 

0 

0 

NO 

..... 
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IRIPOlfl'IN9 PllllOD 9BGIN8 OCTD•l!ll 11T AND INDI llPnM•IR 31TH) 

GENCY OR DEPARTMENT: Cenl<all-- REPORTING PEn:10D: FY LU IL 

l'AllT IV • •AIU AND lllUl!B ALLIOID IN COMPLArNTI PILl!D (Part 1) 

BASES OF .uJ.EOED DISCJ.IJl,HNA TION 

1HCE ·~ RFIJIJR"" Rf.l'lllS.\l =u TOT.>.L "1.L TOTAi.ALL 

ALL BASES UJMl't.All'ffll COM'LAINANn 

ISSUES or AM!1'. INDllA~ -1.~l-1.M MAnvEHAllfAILlN ..... ,..,, ...... llVK~l_Tt" !!V!!!t.'E E'f!!!St;E 

ALLEGED .rJ..A'li(A <:JTIII:RP<('ffl(" 
flt.¥'1(1 

A"-K:.QI 
l.'oC"r'I 

DISCRIMINATION ~ATl\'f 1111.Ai'mER AM£l!CAN 

1 -1.l'l'U!NfMENTIHIU 0 0 0 0 0 0 1 1 0 8 2 2 
8. AlllllGl<MltltOf [Jl.11fS 0 0 0 0 0 0 0 0 0 0 0 0 
C. Aft'Altfl5 0 0 0 0 0 0 0 0 0 5 2 2 
lo. CTJto!VEIUIONTOFULt TIME 0 0 0 0 0 0 0 0 n 0 0 0 

. OISC!ft.IMAll.Y ACTIOH 0 0 0 3 0 0 1 0 3 11 3 3 

' 0010~ 0 0 0 1 0 0 0 0 1 3 1 ' 
'· REPl.r.;.v.n 0 0 0 0 0 0 0 0 1 1 1 1 

' """"""" 0 0 0 0 0 u 0 0 0 0 0 0 

< ltf.MOVAL 0 0 0 2 0 0 1 0 1 7 1 1 

' 
• 
'· 

F. DUtV HOURS 0 0 0 . 0 0 0 0 0 0 0 0 0 
kJ. EVALUATlONl.\l'NAIMI. 0 0 0 1 0 0 0 0 5 15 5 4 
I. EXAMINATlONllUT 0 0 0 1 0 0 1 0 0 3 1 1 

IMllAMMF.NT 0 1 0 4 1 0 1 1 11 47 19 17 

' lfON4f_>;IJAL 0 1 0 4 1 0 1 1 11 47 19 17 

' !IEXUAL 0 0 0 0 
I. Malle.\l.E."AMP.MTION 0 0 0 0 0 0 0 0 0 0 1 1 

ik. PAV DICLl.JDIHGOVllll~lll 0 0 0 0 0 0 0 0 0 1 1 1 
.. ~..JllFl.l!CTIO<I 0 0 0 0 0 0 0 0 0 4 2 2 

r.t. ltE-\.. ... 9'.iNMtNT 0 0 0 1 0 0 0 3 3 13 6 6 

'· IJl,.~llD 0 0 0 0 0 0 0 3 0 5 2 2 
L Dll.Ee11'V 0 0 0 1 0 0 0 0 3 B 4 4 

""'TALALLIUOfSrl llASES 0 1 0 12 1 n 6 6 26 

.....,.Al.All. tOM!'l..Al!(tt l'tt.£0 IW B.UU 0 1 0 5 1 0 2 2 13 
lm'Al ALL COMPLAINANT! IV IA."Ell 0 1 0 4 1 0 < 2 11 

EEOC FORM ..el (REVISED APR 2011) ·-' 
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AGENCY OR DEPARTMENT:.,___ REPORiiNG PERlOD: FY 2012 

PART rv .. BAlll AND 1a1u11 ALLIGID IN COMPLAINn PILID (P•rt 1) 

BASES OF ALLl!GED DISCRIMINATION 
l.\CE mo• 1.FUGIO!>I t.F.P'lll!l>.L TUTU. 

I '°'"UL I ,,. .. ~ 
.\HB'JI~ ~ CO!ilPl.AIN..\.'ITII 

ISSUF.S OF llYl:\.'OIF!: BTl.'ISUIF. IJYIK'llJF 

Ai.LEGE{) 

OffiCRIMTNATION 

; M-"-""""'ru" 1 .. :x:r,;.;;.;,_-,u,;.1R~,,. ; 1 
l. U1N5TAttMDIT 0 0 0 0 0 0 0 0 0 0 0 0 
'. ltrmtf:MP<T 0 0 0 0 0 0 0 0 0 {} 0 0 
. 'nllMIN H10N 0 0 0 0 0 0 0 0 2 7 2 2 
tt~lf'!DllYlHSOf~r.n>I.~ 0 0 0 1 0 0 1 0 1 4 2 2 

'ftMF.AN0.\nn.1l"11CT. 0 0 0 0 0 0 0 0 2 1 1 
nA,'l<.'tNC c c c c c 0 0 0 0 i I i i 
OTIE1l4"""'- ... .... , 
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' 
'OT_.\l"Ul'l..'llF-'IBYB~ 0 1 0 12 1 0 6 6 26 

ll'OT.H ,o.ti C"Ot.tl'U.!NTI FU.Fr> llY !l,o.Sr:ll 0 1 0 5 1 0 2 2 13 
troTAL ALL COMPl.Al!<Al«ll IY IU~f!I 0 1 0 4 1 0 2 2 11 
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AGENCY OR DEPARTMENT: Central lntellaenco Aaoncv REPOiiTIN~ PER1i56: FY 

llAllT IV • U.111 AND lllUll ALUIOID IN COMllLAINTI PILID (Pm 2) 

BASES OF i\LU:GF.D DISCRIMINATION 

~ I l'llF.GION(-Y "°TlC»olAl.OA!GIN: '"'"' '"' n!!l-A.lllU'TY ra-. mT~l I TinA.l.A.tl I TOT-'lA.11 

Oll'~l!MNATION _.\CT PA.Y ,w:,-

I :~:.:_; I 7~; I ~~ ~~~t·~ ISSUES OF I ~,, I ITJolA.~F. 1 rnsl'A.W-t 
~· .... 1 F F"n.IU I' 

' ' 
!.!!""•.!. I l"!!Y~!C\L I 
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" . .-\WAIUlet 0 2 0 0 5 2 2 
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.. DISCIPIJN.U.Y ACTION 2 0 0 1 11 3 3 
~~ 1 0 0 0 0 3 1 1 

'· ""'"""' 0 0 0 0 1 1 
SVSl'EN~ 0 0 0 0 0 0 0 0 0 0 
kEMOV.\1. 1 0 0 0 0 0 1 7 

' 
• 

I' OIITT !lOIJRS 0 0 0 0 0 0 0 0 0 0 0 
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ll\MS.nll)ff 4 0 0 0 2 9 1 47 19 17 
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Sf1~UAt 0 0 0 0 0 0 
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. PWINCLUt>UtOOVUTlME 0 0 0 0 0 1 1 

'· l"IOlllQTllJl'M•ION~~U.f.CllON 1 1 0 0 0 0 0 4 2 
llF.A.S.~IUl'il.!Dfl 0 2 1 0 2 0 1 

t:IU<IE[) 0 1 0 0 1 0 0 
DlllfCTl'J> 0 1 1 0 0 1 0 

lTA.l.AU ~\ltllflYll.\..~f$ 15 3 0 2 29 4 18 
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!AGENCY OR DEPARTiENT: Central Intelligence Agency REPORTiur-. PERIOD· ev 2 

ISSUES OF 

"11-F.GED 

OISCRJMINATION 

ll~:~~O•Hll!.f. •CCO...,•IOJHllCJN 

'J. IFlNSTATE~ 

IU:llllEMB'IT 

•, tERMINATlC,._ 

TUMSCONDIT'IONSOFf.M"-OVML"IT 
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ANNUAL Fl!Dl!RAL l!QUAL l!MPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(llUOllTIHCI Pl!lllOD •HIN8 OCTOel!R 18T AND RNOI UPT'nl•l!ll IOTH) 

- -
AGENCY OR DEPARTMENT: Central Intelligence Aaen~ 

IOUT l\IA • ....... ~--~IM '1N.._ AllDAU.-t11MTTL••an 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 
STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 

(IUPOltTING Pl!RIOD •OHIS OCTOBl!R 1ST AND 11!11118 Sl!PTUl•R 30THI 

A. STA TlJTE (IF A SINGLE COMPLAINT HAS llUL TIPLE STATUTES RECORD EACH ON THE APPROPRIATE LINE.) 

29 1. TITLE VII 

i,__..;1 __ 1a. PREGNANCY DISCRIMINATION ACT (PDA) 

1-....;8~_2. AGE DISRIMINATION IN EMPLOYMENT ACT (ADEA) 

1--8-_3. REHABILITATION ACT 
O 4. EQUAL PAY ACT (EPA) 

.__;_._5. GENETIC INFORMATION NONDISCRIMINATION ACT (GINA) 

B. TOTAL BY STATUTES 

47 THIS NUMBER MAY BE LARGER THAN THE TOTAL NUMBER OF COMPLAINTS CLOSED. 

"''"'-
N11M8[.R DA.YS 

A. TOTAL NUMBER OF CLOSURES 39 22830 

1. WITHDRAWALS 2 236 

a. NON-ADR WITHDRAW~ 2 236 

b. ADR WITHDRAWALS 0 0 

2. SETILEMENTS 10 4484 

a. NON-ADR SETILEMENTS 10 4484 

b. ADR SETTLEMENTS 0 0 

3. FINAL AGENCY ACTIONS ( B+c 27 18110 

8. FINAL AGENCY DECISIONS WITHOUT AN ~ISTRATIVE JUDGE DECISION 1+2+3 15 3872 

1. FINDING DISCRIMINATION __ 0 0 

2. FINDING NO DISCRIMINATION 6 3542 

3. DISMISSAL OF COMPLAINTS 9 330 

C. FINAL AGENCY ORDERS WITH AN ADMIN~TIVE JUDGE (AJ) DECISION {1+2 12 14238 

1. AJ DECISION FULLY IMPL~TED (a+b+c 12 14238 

(a) FINDING DISCRIMINA~ 0 0 

(b) FINDING NO DISCRIM~lN 11 13055 

(C) DISMISSAL OF COMPLAINTS 1183 

2. AJ DECISION NOT FULLY ~oMENTED a+b+c 0 0 

a FINDING DISCRIMINATION i+ii+iii 0 0 

I. AGENCY APPEALED FINlllNG BUT NOT REMEDY 0 0 

ii. AGENCY APPEALEQ.!!!LMEDY BUT NOT FINDING 0 0 

iii. AGENCY APPEAU~TH FINDING AND REMEDY 0 0 

(b) FINDING ND DISCRIM~ON 0 0 

(c) DISMISSAL OF COMPLAINTS 0 0 

EEOC FORM 462 (REVISED APR 2011) 

A.W.IACI. .... 
585.38 

118.00 

118.00 

0.00 

448.40 

448.40 

0.00 

670.74 

258.13 

0.00 

590.33 

36.67 

1186.50 

1186.50 

0.00 

1186.82 

1183.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 ..... 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 

(REPORTING PERIOD BEGINS OCTOBER 1ST AND ENDS SEPTEllBER 30THI 

PART VI • SUMMARY OF CLOSURES BY CATEGORY (Continued} 

D. FINAL AGENCY MERIT DECISIONS (FAD} ISSUED 

1. COMPLAINANT REQUESTED IMMEDIATE FAD (1e+1b) 

a. AGENCY \SSIJEO FAD 'M'TM\N 600AYSOf= RECEIPT Of FAD REQUES'T 

b. AGENCY ISSLED FAD MORE THAN 60 DAYS BEYOND RECEIPT OF FAD REQUEST 

2. COMPLAINANT 010 NOT ELECT H~ING OR FAD (2a+2b) 

a. AGENCY ISSUED FAD WITHIN 80 M.YS OF ENO OF 36-DAY ELECTION PERIOD 

b. AGENCY ISSUED FAD MORE THAN 60 DAYS BEYOND EM:l OF 30-DAY ELECTION PERIOD 

3. HEARING REQUESTED; AJ RETURNED CASE TO AGENCY FOR FAD WTHOUT AJ DECIStON (3a+3b) 

a. AGENCY tSSUE0 FAD 'MTHIN 60 DAYS Of RECEIPT OF AJ RETURNED CASE FOR FAD ISSUANCE 

b. AGENCY ISSUED FNJ MORE 1HNi11C1 DAYS~ RECEIPT OF AJ RETURMEOCASE FOR FNJ es&l.WCE 

"4. FINAL AGENCY DECISION ISSUED ON A MIXED CASE ("4a+4b} 

a. AGENCY ISSUED FAD WTHIN 45 CAYS -'FTER IN\IESTIGATl()N 

PART VII - SUMMARY OF FORMAL COMPLAINTS CLOSED BY TYPES OF BENEFITS 

NUMBER 
A. TOTAL COMPLAINTS CLOSED VVITH BEN'EFJTS 10 
B. TOTAL CLOSURES WITH MONETARY BENEFITS TO COMPLAINANT 8 

1. BACKPAYIFRONTPAY 1 
2. LUMP SUM PAYMENT 2 
3. COMPENSATORY DAMAGES 4 

"4. ATTORNEY FEES ANO COSTS 3 

$ 258200.00 
$ 10 700.00 
$ 11 500.00 
$ 198,000.00 

$ 38,000.00 
- - ~ .,.. ... 

D. INTENTIONALLY LEFT BLANK .. ~ ' 1 • " j ' "' ... ' 

E. TOTAL CLOSURES WITH NON·MONETAA:Y BENEFITS TO COMPLAINANT ---·Joie>.'-
F. TYPES OF BENEFITS IN NON-MONETARY' CLOSURE:S 

...-.l:r;lf~1""Tlll!Ol!Mi!rl -(1'~--
--·~119vcu. Ol«.'l'__.."""'.-m 

1. HIRES 0 0 
a. RETROACTIVE 0 0 
l:J. NON-RETROACTIVE 0 

2. PROMOTIONS 1 0 
a. RETROACTIVE 0 
1:1. NON-RETROACTIVE 0 0 

3. EXPUNGEMENTS 2 0 
"4. REASSIGNMENTS 3 0 
5. REMOVALS RESCINDED 0 0 

a. REINSTATEMENT 0 0 
b. VOLUNTARY RESIGNATION 0 0 

6. ACCOMMODATIONS 0 0 
7. TRAINING 1 1 
8. APOLOGY 0 0 
9. DISCIPLINARY ACTIONS 0 0 

a. RESCINDED 0 0 
l:J. MODIFIED 0 0 

10. PERFORMANCE EVALUATION MODIFIED 0 
11. LEAVE RESTORED 1 

14 .... 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 
STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 

REPORTING PERIOD BEGINS OCTOBER 1ST ANO ENOS SEPTEMBER 30TH 

A. TOTAL COMPLAINTS PENDING (SAME AS PART II Line I) PENDING OF DAYS 

(1+1a+2+3+4 48 33581 

1. COMPLAINTS PENDING WRITTEN NOTIFICATION 0 0 0.00 
Acl<nowled iMnl Letter 

1a. COMPLAINTS PENDING DECISION TO A~TIDISMISS 33 33.00 

2. COMPLAINTS PENDING IN INVESTIGATION 20 5406 270.30 

3. COMPLAINTS PENDING IN HEARINGS 26 27122 1Q.43.15 . 

4. COMPLAINTS PENDING A FINAL AGENCY ACllON 1020 1020.00 

!>. INVESTIGATIONS COMPLETED DURING REPORTING PERIOD (1+3) 14 4838 

1. INVESTIGATIONS COMPLETED BY AGENCY PERSONNEL .-c 11 3871 
a. INVESTIGATIONS COMPLETED IN 180 DAYS OR LESS o. 0 
b. INVESTIGATIONS COMPLETED IN 181 -360 DAYS 8 2399 

· 1. TIMELY COMPLETED INVESTIGATIONS 1 298 
2. UNTIMELY COMPLETED INVESTIGATIONS 7 2101 

c. INVESTIGATIONS COMPLETED IN 361 OR MORE DAYS 3 1472 
2. AGENCY INVESTIGATION COSTS 1200 555.20 
3. INVESTIGATIONS COMPLETED BY CONTRACTORS ... b+c 3 

a. INVESTIGATIONS COMPLETED IN 160iiAYs OR LESS 0 0 
b. INVESTIGATIONS COMPLETED IN 181=3so DAYS 2 

1. TtMEL Y COMPLETED INVESTIGATIONS 0 
2. UNTIMELY COMPLETED INVESTl~!!PNS 2. 

c. INVESTIGATIONS COMPLETED IN 361 OR MORE DAYS 1 
4. CONTRACTOR INVESTIGATION COSTS S72 159.48 

EEOC FORM Aa2 (REVISED APR 2011) 

0 

33 

600 

1889 

1020 

345.57 

351.91 

300.14 
490.67 

$ 18232.29 
322.33 

0.00 
263.00 

0.00 
263.00 
441.00 

s 24053.16 
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ANNUAL Fl!Dl!RAL l!QUAL l!MPLOYllll!NT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS ......, 
iENCY OR DEPAR19ENT: 

A. INTENTIONALLY LEFT BLANK 

8. ADR ACTIONS IN COMPLETEOIENDE COUNSELING$ ------·---l--"'====--1-===='-
1. AOR OFFERED BY AGENCY 

2. 

3. 

REJECTED BY INDMDUAL (COUNSELEE) 

INTENTIONAU. Y LEFT BLANK 

4. TOTALACCEPTEOINTOADRPROGRAM 

C. AOR RESOURCES USEO IN COMPlETEDIENDED COUNSEUNGS~(!OT=-"A"'LS~)-----f----10'--~t----1~0 __ 

1. IN HOUSE 0 0 

2. ANOTHER FEDERAL AGENCY 0 0 

3. 

•. 
5. 

6. 

7. 

PRIVATE ORGANIZATIONS, (e.g .• CONTRACTORS, 
BAR ASSOCIATIONS, tNOMDUAl. VOLUNTEERS 
OR COUEGE/UNrvERSllY PERSONNEL) 

MULTIPLE RESOURCES USED (Phue ~in a commenlbox) 

FEDERAL EXECUTIVE BOARD 

10 

0 

0 

COUNSELINGS 

10 

0 

0 

INDIVIDUALS 

0. AOR TECHNIQUES USED IN COMPLETEOIEHDED COUNSEUNGS.~(T~O'-'TAUl=~) ---·--t----'-"-----t--·-'-'--+---=~--+-~~'----1 10 10 

1. MEDIATION 

2. 

3. 

• 
5. 

6 

SETil.ELtENT CONFERENCES 

EARLY NEUTRAL EVALUATIONS 

FACTFINDING 

FACILITATION 

OMBUDSMAN 

7. PEER REVIEW 

.. 
•• 
10. 

11. 

MULTIPLE TECHNIQUES USED (Pteaee lpeCify in a O)lllllWH1t box) 

0 

0 

0 

0 

0 

10 

0 

0 

0 

0 0 0.00 

0 0 0.00 

0 0 0.00 

0 0 0.00 

10 600 60.00 

0 0 0.00 

0 0 0.00 

E. STATUSOFAORCASESINCOMPLETEOIENDEOCO~~IN~GS~------<l-'~~~~"'-<1-"-~·~~=-<,__~~~--+"'~~~~'""-< COUNSELING$ INDIVIDUALS DAYS AVERAGE DAYS 

1. TOTAL CLOSED 

a. SETILEMENTS WITH BENEFITS (Mon.tary and Non-monetary) 

b. NO FORMAL COMPLAINT FILED 

c. COMPLAINT FILED 

t NO RESOLUTION 

ii. NO ADR ATTEMPT (aQ Part X.E.1.d} 

DEQSION TO FILE COMPLA.INT PENOINC; AT THE END OF TI-IE 
c. REPORTING PERIOD 

2. INTENTIONALLYLEFTBlANK 

10 

0 

4 

3 

3 

0 

10 600 60.00 

0 0 0.00 

4 200 50.00 

3 250 83.33 

3 150 50.00 

0 0 0.00 

-· 
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ANNUAL FEDERAL l!QUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
tRllFGICllNCIPRIOD ...... CN:1'0981STW-Wi ff .... ) 

AGENCY OR DEPAR111ENT: Central Intel!' ence Agency REPCRTlllG PERIOD: FY 2012 
I 

PAllT XI • SUllMAllY OP Am PllOClllAll ACTIVITID 

8. AOR ACTIONS IN COMPiAINT CLOSURES COMPLAINTS 
1 ADR OFFERED BY AGENCY 
2. REJECTED BV COMPLAINANT 0 
J. INTENTIONALLY LEFT BLANK 
4. TOTAL ACCEPTED INTO AOR PROGRAM 

C. ADR RESOURCES USED IN COMPLAINTCl.OSURES,0(!0=T~Al:S~!~--+---;;.--+--~--
1 INHOUSE 
2. ANOTHER FEDERAL AGENCY 
3. PRIVATE ORGANIZATIONS, (e.g., CONTRACTORS, 

BAR ASSOCIATIONS, INOMOUAL VOLUNTEERS 
OR COLLEGE/UNIVERSITY PERSONNEL) 

4. MULTIPLE RESOURCES USEO (Plane~ ii\ I. oommarc box) 

5. FEDERAL EXECUTIVE BOARD 

•• 
7. 

0 

0 

COMPLAINTS 

D. ADA TECHNIQUES USED IN COMPlArNTCLOSURES.~(!O=TAl=S,,_! ___ +--~--+---'"---\----:'--+---~~---1 
1. MEOIATtON 
2. SETILEMENT CONFERENCES 
3. EARLY NEUTRAL EVALUATIONS 
4. fACTflNOING 

5. FACILITATION 
6. OMBUDSMAN 
7. .. 
9. 
10. 
11. 
12. 

MINI-TRIALS 
PEER REVIEW 
MULTIPLE TECHNIQUES USED (l'tlllM ..-ft i'I • _,.. 1111,q 

0 
0 
0 
0 

0 
0 

F'~·~BE~N:EF~ITS.:.:,~RE=C~E=!VEo=-D;,-,""':=:-=:~""------·-----·l-~=o,;r'"-"'--t-=~'"-'7i""~"'-i:-~;;',;,;r--
1. MONETARY INSERT TOTALS S 

a. COMPENSATORY DAMAGES s 
~ BACKPAY/FRONTPAY S 
c. LUMP SUM S 

d. ATTORNEY FEES AND COSTS S .. s 
I. 

2. NON-MONETARY INSERT TOTALS 

f. ACCOMMODATIONS 0 

l-----'"-~l1'A""l~N~ING"----------~-·------11---"Q'-----l--~---
h. APOlOGY 0 

l----~'~·~O~ISC=::IP~Uf<A""°~RY~A~CT"'-"IONo.::S:__ ____ ~--·------11---"0'-----J--~---
i. RESCINDED 0 
ii. MODIFIED 0 

·. PERFORMANCE EVALUATION MOOff=IE_D ________ 
1 
__ _,,0 __ -t--...,;.--

k. LEAVE RESTORED 0 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 

(BPOln"INCI ...UOD RGI• OCl'OAlt 18T AllD l!ND8 SUI ·• 3GTH) 

REPORTING PERIOO: FY 

PART XII - SUMMARY OF EEO ADR PROGRAM ACTMTIES 

C. RESOURCES THAT MANAGE EEO ADR PROGRAM (DOES NOT 

INCLUDE NEUTRALS AS REPORTED IN PARTS X. & XI.) 

1. IN-HOUSE FULL TIME (<Ill HOURS EEO AIJR ONLY) 0 
2. IN-HOUSE PART TIME (32 HOURS EEO ADR ONLY) 0 
3. IN-HOUSE COUATERAL DUTY (OTHERS/NON-CONTRACT) 0 
4. CONTRACT (ANOTHER FEDERAL AGENCYA'RIVATE ORGANIZATIONS) 

AMOUNT 
D. EEO ADR FUNDING SPENT $ 110 2.00.00 

E. EEO ADR CONTACT INFORMATION 

1. NAME OF EEO ADR PROGRAM DIRECTOR I MANAGEn _G_le_n_n_Cc_ns_;c· :;_P8;c'llc_ _____________ _ 

, Ombudsman •. TITLE ____________ . 

3. TELEPHONE NUMBER 703-482-0782 ~.EMAIL_N-'l'--A'------------------

F. EEO ADR PROGRAM INFORMATION 

YES NO 

te In EEO AOR? 

if the case is for EEO ADR? 

I certify that the EEO complaint data contained in this report, EEOC Form 462, Annual Federal Equal Employment Opportunity Statistics! 
Report of Discrimination Complaints, for the "'porting period Oclober 1, 2011 through September 30. 2012, is accurate and complete. 

NAME ANO TITL£ OF CERTIFYING OFFICIAL: 

SIGNATURE OF CERTIFYING OFFICIAL: (Enter PIN here to MfWI as :,our electronic lignature) 

DATE' 10/912012 TELEPHONE NUMBER: E-MAIL: 

NAME AND rine OF PREPARER: Kimberty C Lamoureux, ParalegaUCompliance Specialist 

DATE' 10/912012 TELEPHONE NUMBER' 703-482-8755 e.w.11.: kimberll@ucia.gov 

e FY 2012 nport (with the PIN ent.ntd) Is due on or ..,.or11October31, 2012. 

'C FOAM ""2 !REVISEDw.ACtl 2011) 

x 

x 

mailto:kimber1l@ucia.gov
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Appendix A - Comments 

AGENCY: Central Intelligence Agency - YEAR: 2012 

' -·l 1 
CIA - 1.0. 1 Counaellngg - There appears lo be a dlecrapan.::y In the number of coun5'81ngs reported a& "on hand" at the end of FY11 in Cast years report, and the 

number of a:>unseHngs reported 118 "on hand" at the beginning of FY12in1f'lis yeam report. Please be adYlsed that the numbers reported as "'on hand" at the beinnlng 
of FY12 in this report are correct. There were two coun&elings that were mistakenly reported as •on hand" at the end of FY11; in reality, the oounselings were not 
lnltiatea untll after the alert of FY12 and should not have been reported In the FY'l1 numbenl. Addllionalty, upon cloaer scrutiny of our database. It was dlscoYered lhat 
four of the reported "oounselings" were actually duplk:ale entries that should not have been repofted. 

Part 2 
CIA -11.B - While there were 27 formal complalnts filed during FY2012, only 26 were counsetlngs that were completed during FY2012. One formal complaint was 

filed wherein the counseling was concluded dur1ng FY2011. 
CIA - II.I - At the end or FY11, the Agency reported 61 complaints on hand at the end or the perlod. However, during an in depth review of the ~les in our ollice 

during FY12. ii was determtned that there were three cases that were lncorrec:Hy reported; these cases should have been reported as having been dosed. 
CIA -11.J - While there were 24 indMduals who filed formal ccmplaints filed during FY2012, only 23 individuals had counselings that were completed during 

FY2012. One individual who ftled a formal complaint during f)'2012 had a counseling that was a:>ncluded at the end of FY2011. 

Part3 
CIA -111.A.1.a Agency Number - The number of Agency employees Is dasslfied and has not been reported. 

Part8 
CIA - - The oldest case pending hearing is: David Teffera, Agency Case No. 1)7-23, EEO Hearing Case No. 570..2008-00710X. Comit'ainant in thi:s case 

requested a hearing on 10 July 2008. M of the date of this reporting, we are awaiting the judges decision on the Agencys Motion for Summary Judgment, which was 
filed on 10 June 2009. 

Part 9 
ClA - IX.A Total - TheJe are three cases being reported as 1::loeed during FY12 that were atso reported as closed during FY11. These cases were incorrectty 

reported during the previous fiscal year. 
CIA - IX.A.2 Ave Coat· The average irMl&tlgatlon cos\ on those investigations conduded by ~ personnel exceeds the EEOC recommended 8'refllQO be<ause 

most of our investigators are rated at GS-14 or higher; the average hourty rate for our investigators ts $62.66. 
CIA - IX.A.4 Ave Cost- The average investigation cost on those investigation& conducted by contractors exceeds the EEOC recommended average due to securtty 

,.· ~ranee requlrements and the fact that the number reported Includes costs 818Cdated with investigator trainingand legal consultation. 

Part 12 
CIA - X/l.B Emptoyees participate in ADR -All Agency employees and managers are eligible to participate in EEO ADR; however, the number of Agency employees 

is classified and has not been reported. 
CIA - Xll.C.4 Contract- The contracl is with an indMdual ccntraclor (IC) who provtdes independent consultations and Informal counsel as the Agency Ombudsman, 

performing casework on issues requiring independent assessment of ooncems and issues raised by Agency employees. Consulting time win comprise time spent 
counseling employees and interviewing parties Involved wiOl emplOyee concerns and general problemS. In addition, the IC serves es the Program Manager for the 
Alternative Dispute Resolution Program, which includes (1) reviewing cases • both EEO and no-EEO; (2) identifiying mediators: (3) identifying appropriate parties for 
the mediation: (4) educating managers and employees"" ADH: (5) establishing pertormance measures: and (6) provKle quarterly reports on the program. 
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Message from the Director: Zero Tolerance for Haraasment and Discrimination 

At the Central Intelligence Agency, every employee should be treated with dignity and respect 
and afforded a work environment free of harassment in any form. The CIA has zero tolerance 
for harassment or discrimination on the basis of race, religion, color, sex (including gender 
identity and pregnancy), national origin, age, physical or mental disability, genetic information, 
sexual orientation, status as a parent, retaliation for previous EEO activity, or any other factor 
unrelated to merit. 

I am personally committed to enforcing this policy, which ultimately depends on every Agency 
officer upholding the highest standards of professionalism. Indeed, we must work together to 
maintain an atmosphere in which words or actions that could harm a colleague and undermine 
his or her career are completely unacceptable. We cannot allow harassment or discrimination to 
diminish any officer's contributions to our mission. 

The Agency's Office of Equal Employment Opportunity provides oversight and guidance for the 
harassment and discrimination complaint process. Any employee who is the target of 
harassment or discrimination--or who witnesses such behavior-should contact his or her 
supervisor or an EEO representative immediately. The supervisor is responsible for protecting 
the integrity of the complaints process by addressing issues promptly, and by shielding those 
involved from acts of reprisal. 

I will hold managers at every leveI accountabk for maintaining these standards. I also expect 
every officer to live our values: implicit trust and support for our brother and sister officers, 
mutual respect for each other's beliefs and backgrounds, and unity of purpose and effort. These 
principles are essential to our success as an Agency, and I appreciate all that you do to live and 
promote them. 

David H. Petraeus 

Published: 1/17/2012 
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Message from the Director: The Critical Value of Diversity 

Innovation and creativity are defining features and traditions of our Agency. At the end of 
World War II, Major General William J. Donovan, head of our predecessor organization, the 
Office of Strategic Services, desc:ribed the OSS as an "experiment. .. to determine whether a 
group of Americans constituting a cross-section of racial origins, of abilities, temperaments, and 
talents" could succeed at the difficult tasks of intelligence. Each day, we continue that 
experiment, and each day, we show what Americans of all backgrounds can do. 

For us, then, diversity is neither new nor unproven. It is both who we are and essential to 
mission success. Excellence in foreign intelligence requires broad perspectives, both in our 
understanding of a complex world and in our approach to problems and solutions. Our country, 
diverse as it is, has always had the talent we need, and we have recruited heavily from 
communities old and new, and from a dazzling variety of schools and specialties. 

Our key challenge now is to ensure that the CIA's extraordinarily gifted and dedicated workforce 
is contributing to its full potential. That means we must, at every level, be as inclusive as 
possible in our composition and in how we make decisions. We must foster a climate in which a 
sound range of views is heard and assessed, and in which the ideas and skills of each officer are 
given due weight and consideration. That sort of intellectual process, open yet disciplined, is a 
critical element ofleadership. You should expect it of me, just as I expect it of you. 

In gauging our progress on diversity, statistics have value, and I will be asking my senior leaders 
for regular updates. Raw nun1bers alone, though, are not enough. We need to take a hard look at 
our leadership pipelines and how we select officers for growth assignments, not simply at the 
higher grades, but at every grade. Our goal is the strongest mix of people deployed across our 
professions, at each stage of career development. 

Where we fall short, we will make changes. Intelligence work is teamwork, and we have a duty, 

in our own teams, to reinforce each day the values of diversity, fairness, respect, and inclusion. 
As we do, we will be true to our ideals as Americans, and we will help strengthen an already 

agile, dynamic organization that can meet the security challenges of a dangerous and constantly 
changing world. General Donovart knew that in his time. We can never forget it in ours. 

David H. Petraeus 

Published: 10/13/2012 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

THE DIRECTOR 
CENTRAL INTELLIGENCE AGENCY 

WASHINGTON, D.C. 20505 

Message from the Director: 
Zero Tolerance for Harassment and Discrimination 

(U) We are all responsible for promoting a workplace free of harassment and 

discrimination that upholds our laws and values as Americans, allows all our officers to 
reach their full potential, and enables our Agency to meet its critical intelligence mission. 
There is never an excuse to depart from those standards, and that is why we enforce a 

zero-tolerance policy on harassment and discrimination at CIA. 

(U) Words or actions that harm a colleague and undermine his or her career are more 
than just unprofessional, painful, and wrong-they are illegal and hurt us all. Victims of 
harassment and discrimination are distracted from our Agency's crucial work, depriving 
CIA of the full benefit of our officers' taknts, knowledge, and experience. 

(U) I am personally committed to the zero-tolerance policy, and I expect every one of 

you to be, too. If you feel you are being harassed or discriminated against, you should 
immediately report the behavior to your supervisor or representative from our Office of 

Equal Employment Opportw1ity (OEEO), which provides guidance on and oversight of 
the complaint process. If you witness harassment or discrimination, you must act by 

stopping it or reporting the behavior immediately to your supervisor or EEO 
representative. In both situations, you have my assurance that I and my senior Agency 
Leadership team will not tolerate any acts ofreprisal. We will hold all managers 
accountable for living by and promoting our zero-tolerance policy. 

(U) As we undertake our work, we owe the American people nothing less than to honor 
our Agency's core values: those of servict\ integrity, and excellence. Harassment and 

discriminatory practices are incompatible with our Agency's mission and simply have no 
place at CIA. 

John 0. Brennan 
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Message from the Director: Diversity Matters 

I believe diversity is critical to the success of our mission at the CIA. We need a workforce with 
a broad range of ethnic and cultural backgrounds, language expertise, and educational and life 
experiences to ensure diversity of thought and to operate effectively worldwide. And we are 
fortunate that our Nation offers such a tremendous variety of talented women and men-the first 
requirement of a truly global intdligence ser;ice. 

But hiring a diverse workforce is not enough--we will not reap the benefits of that diversity 
unless we also foster a culture of inclusion. Engaged employees are not only more productive, 
they also bring the full range of views, ideas, and talents of our dedicated workforce to our vital 
mission. 

To be sure, diversity is not only about mission. It is also about our bedrock belief as Americans 
in equality of opportunity. 1 am committed to hiring and retaining a diverse workforce across all 
Directorates and in leadership positions. l have asked the CIA's Executive Diversity and 
Inclusion Council and the Center for Mission Diversity and Inclusion to complete the Agency's 
first strategic plan since 200 7 for this mission-critical area. 

Our people are what make this Agency great. I call on every one of you to help foster a culture 
of inclusion, one in which we all benefit from the skills, experiences, and viewpoints of an ever 
more diverse workforce. That is how we will become an employer of choice across all 
communities-and how we will continue to succeed as an Agency. 

John 0. Brennan 

Published: 0311212013 
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EO 13526 3.5(c) 

UNCLASSIFIED//AWO 

Date: 06/0112009 

Category: Li Conduct; AccoW1tability and Discipline OPR:l 

Tltle: ARC--, (U) DISCIPLINE AND ACCOUNTABILITY [_-_ ~--- ~-~~~~= ~-~~ ---=---~-~~ ~~---~---=_l 
REVISION SVMMARY: I Jime2009 -

(U) This regulation supersedes AR[ l dated I Febiuary 2007. 

(U) ARLJ is revised to reflec:I thal the Director of Security (D/OS) must notify 
the Associate Deputy Director of the Cenbal Intelligence Agency (ADD/CIA) when 
Enforced Administrative I.eave is approved within 24 hours of such approval. 

Bo/ti/aced tut in lhis regu/alion indicate.r reviSions. 

r- ----------------- --- --- --------------- ---------- --

L _____________________________ ---------------- -----
3. (V) DISCIPLINE AND ACCOUNT ABIU'IY 

(V) SYNOPSIS. Tlalll repladoa preKl'lbes the inedlmlsms for 
reporting, c!oc:wnentlng, and · !Mijudlcatlng d1scipllnary actions 
Involving Agency 11afl ·employees.. It ldendfles the Agency boards 
responail>le for adrislag muageJUent on dl.sciplinary and 
KCOW1tabWty lanes (hereinafter referred to u advbOry boards), . 
ldendlleo the criteria under wblch lbe advisory boards •ball be 
convened, and oulllnes the rol111 and re1ponsibiUUe1 of both 
llWlageDMDt and the advilc!ry boardl ID the 
dlldpllauy/areonntabllity process.· This regnladon also atablilbes 
minimum procedun to be followed by 11W1agement and ad\'bory 
~~.&J!!!!_dllpolition or dbdplinary/aecountability cases. 
AB.[_ _ ___ ] d~ ~~t}]l!l_~f disclpU..ry meuures 
admini•tered by CIA. ART ---/describes the Agency'• 
ad\'Uoey boarda; lndudlq_ the !_e!!IC!nn~J:Y.if11jtion Board (PEB) and 
aecountabillty boanl1. i'!![ __________ dacrlhel the type.or 

UNCLASSIFIED//MUO 
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UNCLASSIFIEDll~ 

~ ud opportunity to respond that mast be provided to employees 
prior to lmpo1lllon of dflclpUne. 

a. (U) GENERAL. Ageni:y employees who engiige in work-related misconda!:t or 
perfonn in a substantially substandard fashion hmm the work environment and impair 
the mission of the Agency. Inconsistent and disparate imposition of diScipline by 
Agency managers is als<1 damaging to the worlcplacc. This regulation serves as a 
single proc:ahiral reference fur Agency managers, supervisms, and employees so that 
all may WKlersllllld how to ~and implement an integrated, comprehensive, _and 
equitable disciplinary system. 

1 The diaciplimry plOvioiom or lhia repalalion apply io Agency ll&ff ...i conb'll<l employees. 
Coumcun With ll&ff·liR IOCal lo A&flDCY W1a!J1tiom or information, ml mili&my ...i civilian 
......,..,.1dolailedlothoApacy1R genonlly not lllbja:t 10 discipline by tho Agf:fJl:Y. ~ff~. such 
individuals ..., RqUiml 1o «""PIY with llandardl ·of cOllduct dacnbed in .bRj . J·lllld IO meet 
oecurity ICqUimnenls u ddailed in llllelligeace Community Directive (ICD) 704 and iis ..,Jaled 
lntelli&aa Community Policy Guidance (ICPG). FlihR lo do IO may .-It in lamination of 
C<llllnlcl. pncllllion or ....... " Aamey facilities, and.'or ..,.ocation or security clearances. 

b. (U) AUfBORJTY. The National Security Act of 1947, as amended; the Central 
lntdligence Agency Ad of 1949, as amended; and other applicable laws and 

· tegUlations. 

c. (U) POUCY 

(I) {U) All anployees, including managers, are expected to meet tbe Agency's 
standards of conduct and perfonn Agency duties in a satisfactory manner. Those 
who fail to do so may be subject to disciplinary action, which may range from an . 
oral admonition to termination of employment. lnfonnation regarding the 
minimlDD standards of c:ondud: expected .of all Agency employees can be found in 
~{ J _ Tiie ~~ fur evaluating employee accountability can be found in 

(2) {U) In order to promote a productive and motivated workforce, it is the policy of 
the Agency that all disciplinary. actions shall be applied in a just and even-handed 
manner, and in propo1ti0n to the glllvity of the offense. Acconlingly, managers 
and advisory boards shall fWfill their respective responsibilities regiirding 
discipline and accountability as defined in paragraph e, and shall operate 
according to a consistmt set of basic principles, defined in paragraphs f, g, h, and 
i below. 

cl. (U) TYPES OF DISCIPLINARY ACTIONS. The Apcy administer.i a wide 
~ of c!!!£!elinary actions that are summarized below and described in detail in AR 
L __ -_=- __ _J . . . 
(I) {U) LESSER DISCIPLINARY ACTIONS. Lesser disciplinary actions are 

those actions tb8I result in an oral admonition, letter of warning, letter of 
reprimand (with or without caveats); suspension for five days or less, or 
disciplinmy probation. All lesser disciplinary actions may be imposed directly by 

2. • • ..,,<, 
UNCLASSlf'lEDllJKUO 
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UNCI.ASSIFIEDllAR16 

management without prior miiew by an advisory board as defined in paragniph f 
below. In addition, oral admonitions and letters of warning (the least seven: 
forms of discipline) may be imposed without regard to the procedures enumerated 
in paragniph g below. 

(2) (U) SERIOUS DISCIPLINARY ACTIONS. Serious disciplinary action& are 
those actions that result in suspension for more than five days, reduction in grade, 
or termination of employment Serious disciplinary actions may be imposed only 
upon the n:commeodation of an advisory board, except as provided in AR 13-8.2 

2 Tcnnillation of emplo:imcnt for taSOns other than disciplinary concerns - r..- CKDJple, · . 
terminat:ion of employment of cxcaa penonnd or inclividuals who have bcc:a declaRd legally 
inr• mp tent - an: oullidc tbc ocapc of this tegulation lllld may be clfected without Rprd to the 
procedures enumorated in 1hi1 RJlll)ation. Pmcedun:s Cot tcnninltions ore desonbed in AR 13-8. 

(3) (U) EXCLUSIONS. Revoc:etion of security clearances and admiriistrative leave 
arc not considered disciplinary actions within the meaning of this regulation. See 
AR I 0-1 and M.lil:l.6 for information on Agency policy regarding n:vocation of 
security clearances. See AR 20-30 and AHBI =:J for information on the types of 
administrative leave referred to as "excused absences;" such as leave for voting 
and blood donation, which are non-punitive in nature and approved without 
charge to leave or loss of basic ~y_, __ 1.!!!Q..~!i~n- !!'Jl!!fil_in_g ·_ell(<!~ 

/~:jni~ti~jvecanbefoundinAR[_.- --·-- ·-- _____ 1 
e. (U) RESPON$mILITIES 

(I) (U) Managers at all levels an: responsil>le for fostering a work environment that 
promotes a productive and motivated workfU1ce and taking action ID minimize 
instances of employee misconduct and substandard perfomaance through positive 
mea5ures such as careful selection of personnel, commUoicating elm conduct and 
performance standards, providing regular and constructive feedl:iack, and ensuring 
employee awareness of Agency standards of conduct. 

(2) (U) Management is resporwl>le fol" imposing all disciplinary actions, and for 
following the procedures for imposition of discipline desaibed in paragraph g 
below. Security or counterintelligence (Cl) concerns shall be refen-ed to the 
Offiee of Security (OS) or the Counterintelligence Center (CIC). Discrimination, 
banissmeol, or accommodation concerns shall be referred to Office of Equal 
Employm'2!t Opportunity (OEEO). 

(3) (U) Maftagers at all levels are responsible for identifying and addressing 
instances of employee misconduct ·and substandard perfonnaoce in a timely, 
consistent, and fair maruier. Managers are encouraged to seek advice and 
guidance fiom comporient human resomce (HR) officers aodlor the Special 
Activities Staff (SAS) of the OS at the earliest opportunity after identifying the 
existence of an issue involving employee misconduct or substandard performance. 
Any manager or supervisor who discovers or develops information that raises 

3 
UNCLASSJF'IED//.AWO 
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significant security ooncems aboUt any Agency employee, doubts about the 
suitability of any Agency employee (Qr continued employment by !be Agency, or 
identifies perfonnBDCe or ooll<hlct deficiencies of such severity that Ibey may 
wmant imposition of serious discipline sball refer tbe matter lo SA.S for 
consideration of oonvening !be PEB. 

(4) (U) Advisory boards are responsi'ble, as ~'bed in paragraph f below, for 
making recommendations, in writing, lo manage01eot for disciplinary or remedial 
action. The Penionnel Evaluation Board (PEB) ~ nosponsible for examining 
employee aecurity and suitability cases that may n:sult in !be imposition of serious 
discipline, termination of employment, or revocation of security clearances. 
Accountability boanls are responsible fur eUmining incidents involving 
significant intdligencc failures and possi'ble illegal intelligence activities. 

(S) (U) SAS is the repositocy of record of all accountability and disciplinary actions, 
other than on! admonitions and letters of warning, covered by this· regulation and 
shall maintain a permanent record of' all such actions .. SAS also is nosponsible for 
monitoring and documenting compliance witb the disciplinary actions !bat 
m1111agement imposes. 

f. (U) ADVISORY BOARDS 

(I) (U) JURISDICTION OF ADVISORY BOARDs. Standing advisory boards 
and -~ -~nvened for a spc:cia1 purpose, descn'bed in detail in AR[-) 

l__ _ _ -· J operate at !be Agency, directoratc, and oomponent levels to adVise 
management on the disposition of disciplinary and accountability cases and those 
involving security, Cl, or suitability isaues. Serious disciplinary cases reganlina · 
individual employees shall be 1cfe11ed to !be PEB for review and recommendation 
to management ieganlina appropriate disciplinary measures. Accountability 
boards oonvened to review significant failures of fundamental CIA missions or 
nosponsibilities may also recommend imposition of discipline, as oudined below 
in par88J8ph g below. 

(2) (U) MEMBERSHIP OF ADVISORY BOARDS. The membmhip of !be 
standing advisory boards, sw:h as the. PEB and !be Agency Accountability Board 
(AAB), shall be dCtermined by incumbency in specific positions deSigiiated in the 
charter documents !bat govern each board's procedures. For spc:cia1 advisory 
boards tba1 are amvened in response lo a particular event or incident, !be tasking 
memorandum· establishing the boards and their mandates shall provide explicit 
guidance reganfu1g mc:mbcr.lbip. 

&- (U) · PROCEDURES FOR IMPOSING DISC;:IPLINARY ACI'IONS. Excqit as 
otherwise noted, the following minimum PJOCedures shall govern !be imposition of 
disciplinary actions. 

(I) (U) PRIOR CONSULTATION WITH SAS. Managers, through their 
component HR officers and advisory boards, shall consult with SAS prior to the 
·decision to recommf<ld or impose disciplinary action other than an oral · 
admonition or letter of warning. · Such oonsultation shall serve to promote 

4 
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reasonable consistency across the Agem:y and may be necessary to detennine 
whether particular conduct warnmlS review by the PEB. 

(2) (U) NOTIF\'ING INDMDUALS UNDER REVIEW 

(a) (U) No discipline shall .be imposed. unless the individual bas been informed in 
advance of the relevant ~-an;!I_~ ~ provided the opportunity to 
respond, as defined in AR[ ________ ] Any sudi response must be 
considered by the appropriate manager or advisory board prior to the decision 
to recommend or impose disciplinary action. Eueptlon: Advance written 
notice is not ID8lldatory for oral admonitions or letten of warning, or for 
administrative leave or suspension in cases involving security concans. 

(b) (U) After disciplinary/accolDltability decision$ are made, man1111ement shall 
notify, in writing, eadi individual IDlder review of its decision and the 
rationale for that decision. Individuals subject to discipline shall be informed 
of the specific disciplinary action to be taken, as well as whether the discipline 
includes . any limitations on future promotions, within-pc increases, 
financial awards, or other forms of recognition. In cases where the action 
taken is a letter of warning or reprimand, the letter will satisfy this 
requiremenl Ellcep1ion! The rationale for oral admonitions may be 
communicated orally iather than in writing. 

. (c) (U) A particular issue may be omitted from a written notification only if the 
Director, Office of Security (D/OS) or designee, in consultation with CIC and 
the Office of General Counsel (OOC), finds that there are sufficient 
counterintelligence, security, or law enforcement reasons to do so. 

(d) (U) In notifying the individual employee of the disciplinary decision, 
management shall ask the affecled employee to acknowledge the notification 
by signature on the docmnent. If the employee refuses to acknowledge the 
docmnent by signature, the supervisor or manager should so indicate on the 
document. Refusal of the employee. to acknowledge a disciplinary document 
by signature does not invalidate the disciplinary decision. 

(3) (U) REPORTING COMPLETED DISCIPLINARY ACTIONS. Managm 
are also responsible for reporting CODIJlleled disciplinary actions in writing to SAS 
within.JO business days of the decision. E1:ception: OiaJ admonitions and letters 
of warning are excluded fiom the SAS reporting requirement. In cueo where 
Enrorad Administrative Leave II approved, D/O.S mast notify the Associate 
Deputy Director or the Central Intelligence A&eney (ADD/CIA) witbla 24 
hours or that approvaL 

h. (U) APPEAL PROCESS 

(I) (U) There are no appeal procedures for lesser disciplinary actions. Imposition of 
serious disciplinary action generally may be appealed to the ADD/CIA pursuant 
to the appeal procedures set forth in AR I 3-S. DeciSions to terminate 
ClllJlloymenl for reasons other than revocation of access to classified information 

5 
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may be appealed up to the DICIA pllS1181lt to the appeal procedures set forth in 
AR 13-8. 

(2) (U) In cases when: the decision ID impose serious disciplinmy action is made by 
the same individual who serves as the appeal IWlhority-for example by the DICIA 
in the case of the AAB or by the ADD/CIA in the case of 8CC01111tability boards 
m::ommeruiing imposition of serious discipline-the accolmtability board shall 
notify the individuals whose actions are Wider review of its . accoUDlability 
recommendation prior ID forwailling the recommendation ID the decision maker. 
Such individuals shall be infonned that they have five business days fiom the dale 
of receipt ID submit a written response ID the advisory board's cbailpenon. At the 
concl~on of the response period the advisory board shall review any c:Omments 
it receives, prepare a decision memorandum documenting its findings and 
recommendations for disciplinary action, and attach a copy of any response 
provided by the individual. 

L (l!) REPOSITORY AND PERMISSIBLE .USES OF DISCIPLINARY 
INFORMATION 

(I) (U) Except in cases ·of letters of warning or onl admonitions, all disciplinary 
actions, whether imposed dim:tly by management or pursuant ID an advisory . 
board, must be reported ID SAS, which is the office of record for all disciplinary 
actions, within I 0 business days of implementation. SAS shall retain original 
documentation associated with the disciplinary action for filture reference. 

(Z) (U) Requests for disaplinary information may be made to SAS fi'om Operating 
Officials, Heads of Independent Offices, Dlredon, the ADD/CIA, the DD/CIA, 
the DICIA, or their designces. ·Both the tequcst and the response must be in 
writing. 

(3) (U) Disciplinary information shall be requested from SAS prior ID taking certain 
,,_ of ""'""'nnel actions. in accordance with the standards and provisions 
d~bed l;:M[_~ - - --~ -- --· J . . 

(4) (U) Appropriate documentation shall be maintained by component management 
so that managers can detennine whether there arc outstanding letters of reprimand 
that would preclwle giving an employee a promotion, within-Jirade· step inaease, 
oran~ward. · 

j, (ti) NO ADDmONAL RIGHTS CONFERRED 

T)lis regulation is intended ID guide Agency management in imposing discipline in a 
fair and equitable manner. It does not create nor confer any procedural or substantive 

. rights for employees; nor does it create any pniperty or other interest or privilege in 
Agency employment. This regulation does not entitle an employee lo any due 
process rights or in any way limit or detrw.."'t from the authority of the D/CIA, pwsuant 
lo Section 104(g) of the National Security Act of 1947, ils amended, lo taminate an 
individual's Agency employment, with <II" without the procedures set forth in this 
rcgulation, AR 13-8, or elsc:where. 
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Central Intelligence Agency 
Director, Office of Equal Employment Opportunity (OEEO) 
1F91 OHB 
Washington, DC 20505 

I· 

Mr. Carlton M. Hadden, Director 
Office of Federal Operations 

Equal Employment Opportunity Commission 
131 M. Street, N.W. 

Washington, D.C. 20507 
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I am pleased to present the U.S. Consumer Product Safety Commission's (CPSC) Fiscal 
Year (FY) 2012 Notification and Federal Employee Antidiscrimination and Retaliation Act of 
2002 (No FEAR Act) Annual Report. 1 

During FY 2012, CPSC continued to work diligently to promote policies and initiatives 
to prevent proactively violations of federal antidiscrimination and whistleblower laws. These 
included issuance of agency policy statements on nondiscrimination in employment and 
prevention of harassment to encourage resolution of issues at the lowest levels of the agency. 
The CPSC also disseminated important information through quarterly Web postings of its 
complaint data, as required by the No FEAR Act. We continued to provide antidiscrimination 
and antiretaliation training for executives, managers, supervisors, and employees. The CPSC 
conducted No FEAR Act refresher training for 100 percent of the workforce in FY 2012. The 
CPSC also stressed the importance of a fair and expeditious complaint process to ensure EEO 
compliance and accountability during FY 2012. 

In accordance with goals set under the CPSC Strategic Plan, the CPSC promoted 
workforce acceptance and celebration of cultural and individual differences. The CPSC's fourth 
annual Diversity Day celebration focused on increasing exposure and awareness of different 

Section 203 of the No FEAR Act requires that, not later than 180 days after the end of each fiscal year, 
each federal agency shall submit this report to the Speaker of the House of Representatives, the President Pro 
Tempore of the Senate, the Senate Committee on Homeland Security and Governmental Affairs, the House 
Committee on Oversight and Government Reform, the House Committee on Energy and Commerce, the Senate 
Committee on Commerce, Science, and Transportation, the House and Senate Appropriations Committees, the 
Equal Employment Opportunity Commission, the Attorney General, and the U.S. Office of Personnel Management. 
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cultures while emphasizing the agency' s commitment to workforce diversity. The CPSC also 
continued to conduct targeted outreach activities to ensure that our applicant pools are reflective 
of our nation's diversity. 

The CPSC remains fully committed to the preservation of merit system principles to 
guarantee that the federal government has an effective and professional civilian workforce. 
Should you or your staff have any questions, please feel free to contact our EEO Director, 
Ms. Kathleen Buttrey, by telephone at (301) 504-7771 or by email at KButtrey@cpsc.gov. 

Very truly yours, 

Inez M. Tenenbaum 

Enclosure 



§724.302 - 2012 Reporting Obligations 

1. The number of cases in Federal court pending or resolved in each FY12 - Two cases. 
fiscal year and arising under each of the respective provisions of the 
No FEAR laws applicable to them as defined in § 724.102 of subpart 
A of this part in which an employee, former Federal employee, or 
applicant alleged a violation(s) of these laws, separating data by the 
provision(s) of law involved. 

2. In the aggregate, for the cases identified in paragraph (a)(1) of this 
section and separated by provision(s) of law involved: 

(i) the status of disposition (including settlement); 

(ii) the amount of money required to be reimbursed to the Judgment 
Fund by the agency for payments as defined in § 724.102 of subpart 
A of this part; and 

(iii) the amount of reimbursement to the Fund for attorney's fees 
where such fees have been separately designated. 

3. In connection with the cases identified in paragraph (a)(1) of this 
section, the total number of employees in each fiscal year disciplined 
as defined in § 724.102 of subpart A of this part and the specific 
nature, e.g., reprimand, etc., of the disciplinary actions taken, 
separated by the provision(s) of law involved. 

4. The final year-end data about discrimination complaints for each 
fiscal year that was posted in accordance with the Equal Employment 
Opportunity Regulations of subpart G of title 29 of the Code of 
Federal Regulations (implementing section 301 (c)(1 )(8) of the No 
FEAR Act. 

5. Whether or not in connection with cases in federal court, the 
number of employees in each fiscal year disciplined as defined in § 
724.102 of subpart A of this part in accordance with any agency 
policy described in paragraph (a)(6) of this section. The specific 
nature, e.g., reprimand, etc., of the disciplinary actions taken must be 
identified. 

6. A detailed description of the agency's policy for taking disciplinary 
action against federal employees for conduct that is inconsistent with 
Federal Antidiscrimination Laws and Whistleblower Protection Laws 
or for conduct that constitutes another prohibited personnel practice 
revealed in connection with agency investigations of alleged 
violations of these laws. 

One non-monetary settlement. 

None 

None 

None 

See Appendix A 

None 

The Agency has adopted and will fully 
follow the Office of Personnel 
Management (OPM) Advisory 
Guidelines to take appropriate 
disciplinary actions against employees 
for conduct inconsistent with 
Antidiscrimination and Whistleblower 
Protection Laws. 
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7. An analysis of the information provided in paragraphs (a)(1)-(6) of See Appendix B 
this section in conjunction with data provided to the Equal 
Employment Opportunity Commission in compliance with 29 CFR 
part 1614 subpart F of this Code of Federal Regulations. Such 
analysis must include: (i) an examination of trends; (ii) causal 
analysis; (iii) practical knowledge gained through experience; and (iv) 
any actions planned or taken to improve complaint or civil rights 
programs of the agency with the goal of eliminating discrimination 
and retaliation in the workplace. 

8. For each fiscal year, any adjustment needed or made to the budget Not applicable 
of the agency to comply with its Judgment Fund reimbursement 
obligation(s) incurred under § 724.103 of subpart A of this part. 

9. The agency's written plan developed under § 724.203(a) of subpart See Appendix C 
B of this part to train its employees. 
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Appendix A 

§724.302(A) (4) and (B)- FY2006 - 2012 Reporting Obligations 

Title Ill, 1614.7<M(a)-(c) [FY2012 FY2011 2010 2009 2008 2007 2006 

I 

' 
Complaint Activity 

Number of complaints 

I 
3 

I 
5 

I 
5 IT 3 2 

j carried over from 
previous FY 

Number of complaints 2 I 5 I 5 I 5 I 
flied in FY 

I 

,..-N-u_m_b-er_o_f -re_m_a_n-ds- - ;---1- 1- 01 ·- oi - o I 

PT -T2T Number of complaints 2 7 5 2 2 6 4 
closed in FY 
r- i ·4T3 1-5 r-5-r - 1--1--·-Number of pending 2 I 3 3 complaints 

Cumulative number of 2 5 5 5 

I 
1 6 5 

, complaints flied 

Cumulative number of 2 5 5 5 

I 
1 3 3 

individual complaint 
'filers 

Cu;;ulalive number of ~ --0 -·ia-r 0 11 "'1 individuals filing multiple 
complaints 

Title Ill, 1614.704(d) FY2012 FY2011 2010 2009 2008 2007 2006 

, Complaints by Bases 
I 

; Race 1 · 2 2 1 1 O 4 

Color 0 0 0 0 0 0 3 
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·~-1~2-o-oa__,.1-2-00--1- 200_&_ .-
I FY2012' FY2011 I 2011 009 Title Ill, 1614.704(e) 

Complaints by Issues 

Appointment/Hire 0 1 0 2 0 0 3 

Assignment of duties 0 0 1 0 0 0 0 
I 

I I I I Awards 0 0 0 0 

Disciplinary Action 
' -

I I I I I (1) demotion 0 0 0 0 0 
I 

I I I (2) reprimand 0 1 0 0 0 
' 

1 (3) suspension I 0 I 0 I 0 I 0 I 0 

I 
(4) removal I 0 I 0 I 0 0 0 

I 

I I I (5) other 0 0 0 0 0 
-- - - - - - - - -

r Duty hours r 0 1 0 l 0 I 0 r 0 

' evaluation/appraisal ---, o 1 o I 4- I o -f o 
,-- -·---r---· 
Examination/test 1 0 1 6-- -,-0-- 0 0 

1 
Harassment 1 4 5 2 1 

I 

(1) nonsexual 1 4 5 2 1 

(2) sexual 0 0 0 0 0 
' I I I Medical examination 0 0 0 0 0 

I 0 I 0 

0 0 

0 0 

0 0 

0 0 I ·-I a l o J 
l o l ·o I 
I 0 0 

1 1 

1 1 
(j 0 

0 --~ .-- - -- - -·---...- - --- .... .,.--··- .. -
Pay (including overtime) r 0 I 0 l 0 
Promotion/n-;,;;,i;°ctio;- _1_ 1_ j_o_ j- 1 T a _Tr _a -- lr_~_ TT ~ 

0 0 1 1_J 
a I 01- 01-0 Reassignment · joT_o_ j _1 I 

I 

I I I I I I I (1) denied 0 0 0 0 0 0 0 

1 (2) directed I o I o I 1 I 0 0 0 0 
..--- l°T1T1 I Reasonable 

I 
1 0 1 0 

accommodation 
I 

1. 0 I 0 I 0 
I -

Reinstatement I 0 0 0 ~ . 
Retirement 

*Non-referral 3 complaints by 1 person; 1 complaint release of medical info 
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Title Ill, § FY2012 FY2011 2010 . 2009 2008 2007 2006 
1614.704(f)-(h) 

Average 
. processing time of 

pending 
complaints (In 

days) 

Number of 
complaints 

I 

.pending 

,Average days In 
'process 

Average days 
Investigation 

Final agency 
actions (Not 
Including 
dismissals) 

I Without a hearing 

; With a hearing 

Withdrawals 

6 

389 

0 

520 

0 

Total number of 0 
complaints 
dismissed 

·Average number of 0 
days pending prior 
: to dismissal 

' Title Ill, 1614.704(1) 

1 Total number of final agency 
decisions rendered In FY 

Involving a finding of 

t discrimination 
----...-- -

Total number of findings 

a. Without a hearing 
I 

b. With a hearing 

10 

351 

0 

477 

0 

0 

0 

10 

344 

189 

558 

0 

1 

11 

7 4 9 7 

286 304 262 243 

0 0 229 70 
342 I -3-8-6---;-- s-1_3 _,__3_1_3 ~ 

0 0 0 0 

0 0 3 2 

0 0 8 7 

FY2012 FY2011 2010 2009 2008 2007 

- - - -- - - - - -

0 0 0 0 0 0 0 0 0 0 0 0 

0 o I o I o I o Io Io I o Io 0 0 0 

ololoT o lofO jo jo 0 0 0 0 

2006 

- ----

0 0 

0 0 

0 0 
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,---------
Title Ill, 1614.704(k) 

Findings of discrimination 
rendered by Issues 
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Title Ill, 1614.704(1)-(m) FY2012 FY2011 2010 2009 2008 2007 2006 

Status of pending 
I complaints I 

I - - - - -
Number of complaints 4 3 f 5 5 2 3 3 j' 

N"u7nber of ind1vidua1s-- - , · 4- -r-·· -3- ·1- --5 i

1

- 5 -[ - 2 -1 2 r·-3 j 
complaining I 1 i I 
r- , -- , -i----1- ---r ----i---r--
Number in investigation-I 2 r- 1 T 0-- r i r 1 . I 2 -r 0 - -1 
Number in hearing i £ T 2 r 5 r 3 r 1 r 1 - r 3 ' 

Number pending final --, o I o l
1

,

1 

-o-T
1

- O -fl o ~, - 1 ---~, --H 
agency action J 

' N~mber on app;al 2 I 2 I -2--~ 3 1 _l 1 r . 1 I 
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2006 'complaint Investigations lFY2012 IFY2011 ! 2010 l 2009 I 2008 

~-~---·-r---+-' --t-- ,-----i--+-----11 
' Number of complaints not J 0 0 0 

1 

0 0 2 
Investigated within the 

requirements of 
1614.106(e)(2) of title 29 ! 

CFR 

2007 
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Appendix B 

§724.302(A) (7) - 2012 Reporting Obligations - Analysis of Trends, Causal Analysis, and Practical 
Knowledge Gained Through Experience 

• Trend Analysis 

During Fiscal Year (FY) 2012 CPSC settled one of its cases in federal district court. 

Formal complaint activity decreased in FY12 with 2 complaints filed versus five filed in FY11 . 
Reprisal continues to be the predominate basis of complaints. 

Disability is increasing as basis for more EEO complaints. This could be attributed to the aging of 
the workforce. 

The CPSC continues to try and resolve complaints at the least formal level and has an active and 
efficient Alternative Dispute Resolution (ADR) Program promoted by agency leadership. A goal 
has been incorporated in our operating plan to resolve 50% of EEO complaints at the least formal 
level. Our analysis shows that all informal EEO complainants were offered ADR in FY12. During 
FY12, CPSC resolved one of its six pending complaints through Negotiated Settlement 
Agreements. 

The CPSC continued its best efforts to process complaints effectively and efficiently. All 
complaints were processed within the 180 investigative day time limit. 

• Causal Analysis 

We are experiencing an increase in the complexity of EEO complaints. This boost in the 
complexity of complaints has resulted in increased time spent in the counseling, investigative, 
and hearing processes. Due to the complexity of some cases, we have contracted out some 
counseling services. These complex cases are more difficult to resolve. 

• Practical Knowledge Gained through Experience 

Chairman Tenenbaum promotes EEO programs and policies through policy memorandum and 
visibility. She shows her commitment to a workforce that values trust and open communication 
through all-hands meetings, personal "sensing sessions," as well as the annual internal employee 
survey. 

The CPSC will continue to promote and enforce EEO and civil rights laws. The CPSC is 
committed to EEO principles and practices in all of its management decisions and personnel 
activities, and it is the goal of the CPSC to develop and retain a high-quality, diverse workforce, 
that is representative of the people we serve. The CPSC believes that a multicultural and multi
ethnic environment promotes better communication, ideas, and trust between .individuals. 
Consequently, the CPSC will continue to emphasize attracting the best candidates from a variety 
of sources, selecting and advancing the best qualified employees based upon merit, training its 
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managers and employees on their EEO rights and responsibilities, providing equal opportunities 
to all individuals, and providing a prompt, fair, and impartial review and adjudication of any 
allegations of discrimination. 

During FY 2012, the CPSC achieved significant results in promoting merit system principles, 
including EEO and the strategic management of human capital. Some of our noteworthy 
achievements are set forth as follows: 

o reissued the Chairman's Employment Discrimination and Prevention of Harassment Policy 
Statements with emphasis on resolving issues at the least formal level; 

o promptly posted quarterly website No FEAR Act Complaints Data; 
o conducted No FEAR Act training for 100% of employees. 
o implemented Special Observance programs, and continued special emphasis outreach 

activities. Conducted our fourth Diversity Day; 
o delivered EEO training, including training of executives, managers, and supervisors, as 

well as training for field office staff; 
o worked closely with the National Council of Hispanic Employment Program Managers and 

the National Association of Hispanic Federal Executives to advertise job vacancies to 
constituency groups. 

o worked with Project Warfighter to bring wounded warriors into the CPSC as interns; 
o matched Schedule A candidates with open vacancies by sending resumes to selecting 

officials. 

The CPSC plans the following actions to improve the agency's complaint and EEO program: 

o analyze outreach efforts through applicant supply data and modify as necessary; 
o conduct training for managers and supervisors in their EEO responsibilities including a 

refresher on the prevention of harassment; 
o provide round table discussions of EEO policies and practices for employees and 

managers; 
o ensure new employees receive EEO and No FEAR Act training within 90 days of their 

entrance on duty and ensure the entire workforce is trained in FY2014; 
o continue the push to resolve complaints at the lowest level possible; 
o decrease the processing times for informal complaints and formal investigations; and 
o work proactively to identify employee concerns and provide recommendations to 

management for improvement of workplace environment. 
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Appendix C 

§724.302(A) (9) - 2012 Reporting Obligations - Training Plan 

1. Instructional materials and method of training. 

The No FEAR Act Notice and a fact sheet are posted on both the CPSC intranet and external website 
and posted on agency bulletin boards. 
The No FEAR Act Notice is distributed to new employees upon in-processing and when the mandatory 
training notice is sent to staff. 
The New Employee Checklist (for supervisor use) includes the No FEAR Act training as an employee 
responsibility within 90 days of entrance on duty at the agency. 
Mandatory training is delivered on-line through a variety of means (Go Learn!, power point presentation, 
and keystone training). Employees may access the training at anytime from their desktop. The training 
management system training is interactive with testing at the end of each training module. Employees 
must score 70 percent or higher on each test to receive credit for course completion. 
No FEAR Act training is assigned to new employees automatically by the training system via email. 
A brief overview of the No FEAR Act with the appropriate handouts is provided during all EEO type 
training. 

2. The training schedule. 

Initial Training 
August 2006-Email to all employees providing the No FEAR Act Notice detailing instructions for 
completing the training NLT December 10, 2006 
Supervisors of new employees are provided a quarterly email reminder that their new employee must 
complete the training within 90 days of entrance on duty at the agency. 

Follow-on training 
Email to all employees providing the No FEAR Act notice and detailing instructions for completing the 
training not later than a date in each of the calendar years, to be determined. 

3. The means of documenting completion of training 
Reports are produced from the appropriate data base detailing the name of employees that have 
completed the training. For new employees these reports are compared to the new hires report to 
determine who, if any, must complete the training. 
Supervisors are held accountable for producing and ensuring their employees complete the training. 
The reports serve as the means for documenting the training completion. 
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Enclosed is the Court Services and Offender Supervision Agency for the District of Columbia's 
FY 2012 Annual Report as required by Title II, Section 203 of the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Public Law 107-174. 

Please contact Vern Best, Director of EEO, Diversity and Special Programs who can be reached 
at (220) 442-1680 or via email at Vem.Best@csosa.gov if you have any questions. 

Enclosure 
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N~mcy M. Ware 
Director 

633 Indiana Avenue, NW, Suite 1220, Washington, DC 20004-2902 
Voice: (202) 220-5300 Fax: (202) 220-5350 



INTRODUCTION 

I am pleased to present the Notification and Federal Employee Antidiscrimination and 
Retaliation Act of2002 (No FEAR Act) Annual Report to Congress for Fiscal Year 2012 
for the Court Services and Offender Supervision Agency for the District of Columbia 
(CSOSA) and the Pretrial Services Agency for the District of Columbia (PSA). CSOSA 
supervises adult offenders on probation, parole and supervised release in the District of 
Columbia. The Pretrial Services Agency, an independent entity within CSOSA, provides 
pretrial supervision of defendants in the D,istrict of Columbia. For the purposes of this 
report, CSOSA and PSA will be referred to collectively as the "Agency." The Agency 
was certified as an independent Executive branch agency in 2002 and remains committed 
to its mission of increasing public safety, preventing crime, reducing recidivism and 
supporting the fair administration of justice in the nation's capital. 

This report details the Agency's accomplishments and EEO complaint activity. It also 
outlines our FY 2013 planned activities for reducing the number of complaints, 
improving complaints processing, and promoting equal employment opportunity and 
diversity in the Agency in the months and years ahead. 

The No FEAR Act was signed into law by President George W. Bush on May 15, 2002, 
and became effective on October I, 2003. The Act requires Federal agencies to be 
accountable for violations of antidiscrimination and whistleblower protection law and 
post on its web site certain statistical data relating to Federal sector EEO complaints filed 
with the agency. Section 203 of the No FEAR Act requires that each Federal agency 
submit an annual report to Congress not later than 180 days after the end of each fiscal 
year. Agencies must report on the number ofF(~deral District Court cases arising under 
each of the respective areas of law specified in the Act in which discrimination was 
alleged; the status or disposition of cases; the amount of money required to be reimbursed 
to the Judgment Fund; the number of employees disciplined; any policies implemented 
related to appropriate disciplinary actions against a Federal employee who discriminated 
against any individual or committed a prohibited personnel practice; and an analysis of 
the data collected with respect to trends and causal analysis. Consistent with the 
mandates of this statute, the Agency has posted its quarterly complaint statistics on its 
internal and external websites. 

In addition, the No FEAR Act requires Federal agencies to submit annual reports to the 
Speaker of the House of Representatives, the President pro tempore of the Senate, the 
Committee on Governmental Affairs of the Senate, the Committee on Government 
Reform of the House of Representatives, each committee of Congress with jurisdiction 
relating to the Agency, the Attorney General, the Equal Employment Opportunity 
Commission (EEOC), and the Office of Personnel Management (OPM). This report is 
submitted by CSOSA to satisfy this reporting requirement. 



ANNUAL REPORT REQUIRED BY SECTION 203 OF THE NOTIFICATION AND FEDERAL 

EMPLOYEE ANTIDISCRIMINATION AND RETALIATION (NO FEAR) ACT OF 2002 AND 

5 C.F'.R. PART 724 

FlSCAL YEAR 2012 
1. The number of cases arising under each of the There were 10 new formal EEO complaints filed in 
respective provisions of law covered by paragraphs FY 2012. Additionally, there were 23 cases at 
(I) and (2) of section 201 (a) in which various stages of the complaint process that were 
discrimination on the part of such agency was carried over from the prior fiscal year. 
alleged. 
2. The status or disposition (including settlement) 
of cases described in paragraph (I). Withdrawal - 1 

Dismissal - I 
Settlement - 5 
Investigation - 3 
Hearing-9 
Appeal with EEOC OFO -9 
Final Agency Decision - 5 

3. The amount of money required to be reimbursed Total: $22,865 
by such agency under section 20 I in connection Attorney fees: $21, 185 
with each of such cases, separately identifying the Employee: $1,500 
aggregate amount of such reimbursements 
attributable to the payment of attorneys' fees, if 
any. 
4. The number of employees disciplined for None 
discrimination, retaliation, harassment, or any other 
infraction of any provision of law referred to in 
paragraph (I). 
5. The final year-end data about discrimination The Agency's internal complaint activity data for FY 
complaints for each fiscal year that was posted in 2012 is attached. 
accordance with Equal Employment Opportunity 
Regulations at subpart G of Title 29 of the Code of 
Federal Regulations (implementing section 30l(c) 
(I) (B) of the No FEAR Act). 
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6. A detailed description of: (I) the policy The Agency's updated Equal Employment 
implemented by that agency relating to appropriate Opportunity Anti Harassment policy, Sexual 
disciplinary actions against a Federal employee Harassment policy, and Equal Employment 
who (i) discriminated against any individual in Opportunity and Diversity Policy Memorandum are 
violation of any of the laws cited under section attached to this report. The policies are posted on the 
20l(a)(l) or (2); or (ii) committed another Agency's website at www.csosa.gov. Among other 
prohibited personnel practice that was revealed in things, these policies spell out the disciplinary actions 
the investigation of a complaint alleging a violation that can be taken whenever there is a finding of 
of any of the laws cited under section 20l(a)(l) or discrimination. 
(2); and (2) with respect to each of such laws, the 
number of employees who are disciplined in 
accordance with such policy and the specific nature 
of the disciplinary action taken. 
7. An analysis of the information described under See: FY 2012 Analysis-Section 203(a) (7) below. 
paragraphs (1) through (6) in conjunction with data 
provided to the EEOC in compliance with part 
1614 of Title 29 of the Code of Federal Regulations 
including: (A) an examination of trends; (B) causal 
analysis; (C) practical knowledge gained through 
experience; and (D) any action planned or taken to 
improve complaint or civil rights programs of the 
Agency. 
8. For each fiscal year, any adjustment needed or The Agency's Budget for FY 2012 allocated funds to 
made to the budget of the Agency to comply with reimburse the Judgment Fund for $22,865 used to 
its Judgment Fund reimbursement obligation. settle default judgments the Agency received. 
9. The Agency's written plan developed under No FEAR Act training is included as part of the 
724.203(a) to train its employees. mandatory biennial EEO training and the Agency's 

New Employee Orientation. 

FY 2012 ANALYSIS - SECTION 203(A) (7) 

EXAMINATION OF TRENDS, ANALYSIS, AND PRACTICAL KNOWLEDGE GAINED THROUGH 

EXPERIENCE 

The Agency's total workforce, including permanent and temporary employees, increased from 
1235 in FY 2011to1242 at the end of FY 2012. Women and minorities made up 87.5 percent of 
the total workforce. 

Between FY 2011 and FY 2012, the Agency's complaint activity data increased by 20 percent, 
from eight complaints in FY 2011to10 complaints in FY 2012. The Agency experienced a 
slight increase in the percentage of employees who filed formal EEO complaints in FY 2012 
from 0.6% of the workforce in FY 2011 (8 complainants) to 0.7% in FY 2012 (9 complainants). 
The bases for the 10 administrative complaints filed in FY 2012 showed significant overlap with 
the most frequently cited bases of complaints filed by employees in other federal agencies in FY 
2011. 
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MOST FREQUENT BASES 

The most common issues raised by Agency employees in comparison to the government-wide 
statistical information for FY 2011 were harassment (non-sexual), termination, and 
terms/conditions of employment, as depicted in the chart below. 

Harassment (Non-Sexual) (60%) Harassment (Non-Sexual) (34.5%) 

Termination (30%) 
.. 

Terms/Conditions (20%) Terms/Conditions (15%) 

During FY 2012, the Agency issued three (3) final decisions and settled five (5) formal 
complaints. As a result of default judgments, there were two findings of discrimination in FY 
2012. There were two discrimination or Whistleblower Protection Act (WPA) cases filed in 
Federal District Court against the Agency, and $22,865 was reimbursed to the Judgment Fund. 
Since the enactment of the No FEAR Act, the Agency continues to improve upon its best 
practices in the following areas: 

In FY 2012, approximately 58 percent of Agency employees attended mandatory EEO/Diversity 
and No FEAR Act training. Of these, approximately 11 percent were supervisors/managers and 
89 percent were non-supervisory employees. 

In FY 2012, the Agency continued its annual assessment of EEO, Affirmative Employment, and 
Diversity Management programs to determine whether the Agency is meeting the EEOC's 
standards for a model EEO program. In general, the assessment indicated that the Agency is in · 
compliance with the EEOC's governing rules and regulations. 

In FY 2012, the Agency continued its efforts to promote the use of Alternative Dispute 
Resolution (ADR) to resolve complaints at the earliest stage possible. During FY 2012, nine (9) 
informal EEO complaints were offered ADR for mediation. Five (5) of the nine (9) informal 
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complainants rejected mediation. Of the four (4) informal complaints that underwent mediation, 
two (2) were resolved through the ADR process and two (2) were not. 

In FY 2012, the Agency continued to review EEO complaint data to identify potential barriers to 
the timely processing of EEO complaints, the completion of investigations, and the reduction of 
the average numbers of days to issue Final Agency Decisions. While there was significant 
improvement in the issuance of timely Final Agency Decisions in FY 12, there is still a need for 
improvement in the area of timely EEO investigations. Of the ten (10) new cases filed in FY 12, 
three (3) of them exceeded the prescribed timeframe for conducting an investigation, although 
the average number of days in the investigative stage was within the prescribed timeframes at 
175 days. As of the end of FY 2012, there were nine (9) complaints pending a hearing at the 
EEOC and nine (9) appeals with the EEOC' s Office of Federal Operations. As of this report, 
there were two (2) findings of discrimination in any of the administrative cases filed in FY 2012. 

The Agency continues to focus on improving the timeliness of complaints processing. The 
Agency's Office of EEO, Diversity and Special Programs staff has primary responsibility for 
processing EEO complaints. When needed, due: to workload demands or other factors, the 
Agency has supplemented its EEO staff with contract investigators. Over the past year, the EEO 
Office has provided EEO training to current employees and new hires to prevent discrimination. 
The Agency's trained collateral duty EEO Counselors received their annual eight (8) hour 
refresher training on the No FEAR Act, ADR, and EEO case law and continue to promote the 
use of the Agency's ADR program. 

The Agency is committed to promoting ADR to eliminate actions that may give rise to EEO 
complaints. The ADR program also addressed many employees' concerns before they resulted in 
formal complaint activity even if no resolution occurred during the informal process. Of the 24 
EEO counseling's conducted in FY 2012, ten resulted in formal complaints and 14 resulted in 
either settlement by the parties or withdrawal from the EEO process. In FY 2012, the Agency 
provided ADR training to 469 employees. Finally, the Agency maintains contact with other 
Federal agencies to gain and share knowledge about best practices in the area of EEO and civil 
rights. 

ANY ACTION PLANNED/TAKEN TO IMPROVE AGENCY COMPLAINT OR CIVIL RIGHTS 

PROGRAMS 

Listed below are the actions the Agency took in FY 2012 to improve EEO, Diversity and Special 
Programs, and activities planned for FY 2013 

2012 ACTIVITIES 

• Conducted periodic meetings with senior managers to address EEO and civil rights issues 
that impact the Agency, to include an annual briefing on the State of EEO within the 
Agency. 

• Established a Diversity and Inclusion Council. 
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• Implemented mandatory Disability Awareness training for managers and supervisors. 

• Revised Hispanic Employment Program Strategic Recrnitment Plan to align with the 
Federal Hispanic Accountability Model. 

• Established a "One Mission, One Agency" committee comprised of employees and 
supervisors to examine work processes and resolve conflict. 

2013 PLANNED ACTIVITIES 

• Continue periodic meetings with senior managers to address EEO and civil rights issues 
that may impact the Agency; 

• The Diversity and Inclusion Strategic Council will develop a policy support a 
"shadowing" program for line employees. 

• Continue to monitor the performance of management and leadership in the area of human 
capital, EEO, and diversity. 

• Finalize a disciplinary table of penalties that will include penalties for engaging in 
discriminatory behavior .. 

• Continue to develop an EEO Strategic Plan that is aligned with the Agency's strategic 
plan. 

• Continue to implement the EEO strategic plan to promote employment opportunities for 
people with disabilities. 
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The Honorable Jacqueline A. Berrien 
Chair 

4000 Dl!Fl!Nll! Pl!NT AOON 
WASHINGTON, D.C. 20301-tOOO 

JUN 17 LOl3 

Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Chairwoman Berrien: 

Enclosed please find additional Fiscal Year 2012 reports from the Department of Defense 
Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

If you have any questions about this submission or require more information, please 
contact Ms. Beatrice Bernfeld at 703-571-9336 or at Beatrice.Bernfeld@osd.mil. 

Enclosure: 
As stated 

En :ZI d hZ i1nr [IOZ 

Sincerely, 

Clarence --~rttson 
Director 
Office of Diversity Management and 

Equal Opportunity 
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INDEX OF DoD COMPONENT FY12 NO FEAR REPORTS 

Component: 

• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Intelligence Agency (DIA) 
• Defense Media Activity (DMA) 
• Department of Defense Inspector General (DoDIG) 
• TRICARE Management Activity (TMA) 
• Department of the Navy (USN) 
• Uniformed Services University of the Health Sciences (USUHS) 
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Equal Employment Opportunity 

FY 2012 Annual Report 

2012 Mcssngc from the Director 

I am pleased to present the Defense Contract Audit Agency (DCAA) Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 ("NoFEAR Act") annual report for Fiscal Year 2012. The first goal of 
DCAA 's Strategic Plan is to foster a quality work-life environment that promotes trust, teamwork, mutual respect, 
superior job performance and high morale. In that we strive to create a workforce that is motivated, diverse, and 
committed to continuous professional growth and development resulting in exemplary performance and optimum 
accounting and financial advisory services. This report will reflect DCAA 's commitment and its intention to operate in a 
workplace free of discrimination and harassment. 

DCAA is a civilian agency of the U.S. Department of Defense (DoD). DCAA's mission is to perform contract audits for 
the Department of Defense and provide accounting and financial advisory services regarding contracts and subcontracts to 
all Department of Defense components responsible for procurement and contract administration. These services are · 
provided in connection with negotiation, administration and settlement of contracts and subcontracts. DCAA also 
provides contract audit services to other Government agencies, as appropriate. 

DCAA is divided into six regions, plus Headquarters. DCAA Headquarters is located at Fort Belvoir, Virginia. The six 
regions and their headquarters are as follows: Field Detachment (Chantilly, Virginia), Central Region (Irving, Texas), 
Eastern Region (Smyrna, Georgia), Mid-Atlantic Region (Philadelphia, Pennsylvania), Northeastern Region (Lowell, 
Massachusetts), and Western Region (La Mirada, California). Offices and employees are widely disbursed within each 
region. A copy of the Agency's organization chart can be found at Appendix A. 

During Fiscal Year (FY) 2012, DCAA continues its efforts to promote a workplace free of unlawful discrimination and 
reprisal. In FY 2012 DCAA re-issued the agency's Equal Employment Opportunity (EEO) Policy Statement, provided 
EEO training to include information on preventing reprisal, and developed a new Alternative Dispute Resolution policy, 
which is expected to be issued in FY 2013. 

In addition to emphasizing merit system compliance, DCAA promoted workforce inclusiveness and appreciation for 
cultural and individual differences. DCAA continued to electronically publish regular Special Observance Pause and 
Reflect messages as well as its Annual Diversity Day programs designed to educate employees on the value of our 
Nation's various cultures and groups of people. DCAA also participated in outreach events to widely provide information 
to potential recruits on the significance and fulfillment of Federal service. 

Finally, DCAA's FY 2012 EEO complaints data reflect the effectiveness of our workforce policies, training, management, 
and EEO complaints process in maintaining civil rights compliance and accountability. For example, the number of 
formal EEO complaints filed in FY 2012 did not increase over the previous fiscal year. DCAA's EEO complaint 
processing statistics, as described in this report, demonstrate the successes attained by the EEO program in providing an 
expeditious and legally-compliant process for reviewing allegations of employment violations. 

Patrick J. Fitzge 
Director 
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Equal Employment Opportunity 

FY 2012 Annual Report 

The following requirements are provided in accordance with 5 CFR Part 724, Implementation of Title II 
of the Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002-Reporting 
and Best Practices. The NoFEAR Act requires Federal agencies to submit annual reports not later than 180 
days after the end of each fiscal year to the Speaker of the House of Representatives, the President pro tempore 
of the Senate, the Committee on Governmental Affairs of the Senate, the Committee on Government Reform of 
the House of Representatives, each committee of Congress with jurisdiction relating to the agency, the Attorney 
General, and the EEOC. Additionally, the U.S. Office of Personnel Management's (OPM) final regulation, 
Title 5 U.S. Code of Federal Regulations (CFR) Part 724, Implementation of Title II of the Notification and 
Federal Employee Antidiscrimination and Retaliation (NoFEAR) Act of2002- Reporting and Best Practices 
issued December 28, 2006, requires that OPM also receive a copy of the report. The DCAA submission is in 
accordance with these reporting requirements. 

Subpart C-Annual Report 

§724.302 Reporting Obligations 

(1) Number of Cases Filed in Federal Court, Pending or Resolved Under Section 724.302(a)(l) 

TITLE 
ADEA EPA 

REHABILJT A TION 
GINA WHISTLEBLOWER 

Vll ACT 
Number of cases 
filed, pending, or 4 2 
resolved 

(2) Number of Cases and Reimbursement by Status Under Section 724.302(a)(l-2) 

TITLE 
ADEA EPA 

REHABILITATION 
GINA WHISTLEBLOWER 

VII ACT 
Cases pending 

I 
hearing 
Cases 
heard/pending 
decision 
Decision issued 
in favor of the 
Complainant 
(either in its 
entirety or partial) 
Decision issued 
in favor of the 1 
Agency 
Arbitration/ 
Mediation 
Settlement 2 2 
Appeal 
Remand 

EEO 
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Equal Employment Opportunity 

(3) Number of Employees Disciplined in Connection with Federal Court Cases 

• In FY 2012 no disciplinary action(s) were taken, as defined in §724.102 of Subpart A. 

(4) Final Fiscal Year-End Data - Discrimination Complaints 

• Formal Complaints Processing: DCAA timely posted and prominently display a link to the NoFEAR 
Act data on its main website not later than thirty (30) days after the end of each quarter during FY 2012. 
http ://www.dcaa.mi l/ Total complaint activity has remained steady over the last two fiscal years. In FY 
2012, 28 formal complaints were filed, which is the same number as FY 2011. However, this is an 
increase in formal complaint activity compared to FY 2010, when 17 formal complaints were filed and 
in FY 2009 when 18 formal complaints were filed. (See Appendix E) 

• Bases of Complaints: During FY 2012, the top three bases for complaints were age (11), reprisal (11) 
and race (8). (See Appendix E) 

• Issues: During FY 2012, the top three issues for complaints were harassment (non-sexual) (10), 
evaluation/appraisal (IO) and time and attendance (4). (See Appendix E) 

• During FY 2012, there were no findings of discrimination made by the Equal Employment Opportunity 
Commission (EEOC) at hearing or by the agency based on the investigative record. (See Appendix E) 

(5) Number of Employees Disciplined in Accordance with Agency Policy 

• In FY 2012 no disciplinary action(s) were taken in accordance with agency policy related to NoFEAR 
and Whistleblower Protection laws or for conduct that constitutes another prohibited personnel practice 
in violation of these laws. 

(6) Agency's Policies for Taking Disciplinary Action 

• The DCAA Director issued an EEO policy statement that reinforces DCAA's commitment to establish a 
workplace free from unlawful discrimination, retaliation and harassment. The EEO Policy Statement 
emphasizes that DCAA employees are accountable for their actions and discriminatory practices will not 
be tolerated at DCAA. (See Appendix B) 

• In FY 2011 the DCAA Director issued a Reprisal/Anti-Retaliation policy statement that reinforces 
DCAA's commitment that reprisal will not be condoned or tolerated. The Reprisal/Anti-Retaliation 
policy statement emphasizes that DCAA is a model workplace and employees have the right to utilize 
the EEO discrimination complaint and whistleblower process without fear of retaliation. (See 
Appendix C) 

(7) Analysis of information provided in paragraph (a)(l) through (6) in conjunction with data provided 
to the EEOC in compliance with 29 CFR Part 1614 subpart F - Matters of General Applicability 

EEO 

• (i) Examination of Trends: The basis ofreprisal continues to be one of the top bases for alleging 
discrimination. However, it should be noted that no findings of discrimination were issued in the last six 
years, which demonstrates DCAA's commitment to resolving workplace disputes and ensuring the 
workplace is free from unlawful discrimination and reprisal. 

5 

http://www.dcaa.mil/


Equal Employment Opportunity 

• (ii) Causal Analysis: There are no causal indicators regarding the complaint activity. 

• (iii) Practical knowledge gained through experience: There was no practical knowledge gained though 
experience. 

• (iv) Planned actions to improve complaint or civil rights programs of the agency with the goal of 
eliminating discrimination in retaliation in the workplace: 

1. FY 2012 462 Report: The FY 2012 462 Report shows the agency' s proactive approach to offering 
Alternative Dispute Resolution (ADR) to complainants during the informal and formal processing 
stage. DCAA is working to improve its ADR process which will reduce EEO complaint processing 
cost and allow management to be an integral participant in resolving workplace disputes. During 
.FY 2012, a new ADR policy was developed and is in the process of being finalized. During 
FY 2013, a new ADR policy statement will be developed and issued to DCAA employees. 

2. Reasonable Accommodation Procedures: DCAA has Reasonable Accommodation Procedures in 
place. The DCAA EEO Office is working with Human Resources (HR) to update the DCAA's 
current policy to enhance the program's effectiveness. 

(8) Agency Budget - Judgment Fund Reimbursement 

TITLE 
ADEA EPA 

REHABILITATION 
GINA WHJSTLEBLOWER VII ACT 

Amount of 
$420,000 

Reimbursement 
Amount of 
Reimbursement $80,000 
for Attorney 
Fees 

(9) Federal NoFEAR Act Training Obligations 

EEO 

• DCAA has complied with the mandatory requirements of the NoFEAR Act by providing written notice 
' 'to all of its employees, former employees, and applicants for Federal employment about the rights and 
remedies available under the Antidiscrimination Laws and Whistleblower Protection Laws . . . " 

• NoFEAR Act training was revised to reflect changes in related laws. 

• The biennial training requirement for the entire workforce will be executed during FY 2013. 
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APPENDIX A 

DEFENSE CONTRACT AUDIT AGENCY ORGANIZATIONAL CHART 

EEO 
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DEFENSE CONTRACT AUDIT AGENCY 

EQUAL EMPLOYMENT OPPORTUNITY (EEO) POLICY STATEMENT 

It is the policy of the Defense Contract Audit Agency (DCAA) that all DCAA 
personnel shall be fully committed to diversity management and equal opportunity in 
employment through implementation of strong Equal Employment Opportunity (EEO) and 
Affirmative Employment Programs. DCAA 's strategic vision is "Dedicated professionals 
working together to deliver top-quality audit services to support the Department and the war 
fighter, and to protect the taxpayer's interest." Mutual respect and valuing the differences that 
each of us bring to the work environment is the comerstone of dedicated professions working 
together to meet the agency's mission and to help make DCAA a model workplace. 

Discrimination based on race, color, religion, sex (to include pregnancy), national 
origin, age (40 and older), disability (mental/physical), genetic information, or reprisal (for 
taking part in an EEO protected activity) is prohibited by U.S. Equal Employment Opportunity 
Commission Regulation, Title 29. Code of Federal Regulations (C.F.R). Part 1614. DCAA will 
not tolerate any unlawful employment discrimination. 

It is the responsibility of all DCAA persoJUtel to ensure a workplace free of unlawful 
discrimination. Every manager and supervisor must demonstrate dynamic leadership to 
foster a workplace that is free of discrimination. All DCAA employees will fully support 
this policy and take immediate, appropriate measures to prevent all forms of unlawful 
employment discrimination. Acting together, DCAA will accomplish the goal of eliminating 
unlawful employment discrimination and making DCAA an employer of choice. 

Any employee, former employee, or applicant for employment who believes they 
have been discriminated against must contact a representative from the Equal Employment 
Opportunity office (EEO) within 45 days of the date they knew or should have known of the 
alleged discrimination. Contact and EEO information can be found at the DCAA's Intranet 
website at https://infoserv.dcaaintra.mil/hr/eeo.html. 

This policy should be posted on all official bulletin boards in compliance with 
29 C.F.R. 1614.120(b)(6). Questions concerning this policy should be addressed to the 
Agency EEO Director, at telephone nuinber (703) 767-1240. 
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APPENDIXC 

DEFENSE CONTRACT AUDIT AGENCY REPRISAL/ANTI-RETALIATION POLICY 
STATEMENT 
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DEFENSE CONTRACT AUDIT AGENCY 
REPRISAL/ANTI-RETALIATION POLICY 

It is the finn policy of the Defense Contract Audit Agency that reprisal will not be condoned or 
tolerated. All allegations of reprisal will be addressed swiftly and appropriately. 

Reprisal for participation in the EEO process is prohibited pursuant to 29 CFR, Part 1614, which 
states, "No person shall be subject to retaliation for opposing any practice made unlawful by title Vil of 
the Civil Rights Act (title VII) (42 USC 2000e el seq.), the Age Discrimination in Employment Act 
(ADEA) (29 USC 621 et seq.), the Equal Pay Act (29 USC 206(d)) or the Rehabilitation Act (29 USC 
791 et seq.) or for participating in any stage of administrative or judicial proceedings under those 
statutes." 

Any employee who wishes to file an EEO complaint on the basis of reprisal in connection with a 
previously filed EEO complaint should contact the EEO Office within 45 calendar days of the alleged 
occurrence(s) of reprisal and may do so without any fear of retaliation. 

DCAA is a model employer, and employees have the right to utilize the EEO discrimination 
complaint and whistleblower processes without fear of retaliation. All DCAA employees are required to 
receive annual EEO and biennial NoFEAR Act training which further supports the tenets of this policy. 
I expect supervisors and managers to set the standard, lead by example, and respect employees' rights to 
file an EEO complaint. 

A copy of this policy will be sent to all employees and should be prominently displayed in Agency 
offices. 
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APPENDIXD 

Defense Contract Audit Agency Disciplinary Action Policy 

EEO 
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DCAA DISCIPLINARY TABLE OF PENAL TIES (Guide) 

Use this table as a general guide in determining penalties for misconduct to assure consistent 
treatment Agency-wide. The list of offenses and range of penalties is not exhaustive and does not 
cover all potential situations. A supervisor should carefully consider aggravating and mitigating 
factors as well as attention to the notes in this guide. The term " reprimand" means written 
reprimand as defined in this instruction. Penalties listed for second and third offenses relate to 
prior discipline, but not necessarily to prior incidents of the same or similar misconduct. In 
applying progressive discipline, consider the time elapsed since the prior misconduct, the 
discipline imposed for that misconduct, and the nature of the current misconduct. Sound 
judgment and consultation with human resources specialists and General Counsel will promote 
consistency and supportability of corrective actions." 

Nature of Offense First Offense Second Third 
Offense Offense 

J. Attendance-Related Issues 

a. Unexcused tardiness, e.g., delay in reporting at core or Reprimand to 5 to 10-day 14-day 
scheduled time from lunch, or to work station after official 5-day suspension suspension suspension 
business (See Note 1) to removal 

b. Unauthorized Absence, i.e., AWOL (See Note 2) Reprimand to 5 day Removal 
5-day suspension suspension to 

removal 

c. Failure to follow established leave procedures Reprimand to 5 to 10-day 14-day 
5-day suspension suspension suspension 

to removal 

d. Falsifying time and attendance records for oneself or Reprimand to 10-day Removal 
another employee removal suspension to 

removal 
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Nature of Offense First Offense Second Third 
Offense Offense 

2. Violations of Security Regulations or Practices 

a . Unauthorized public disclosure of classified information 15 day Removal 
which was intentional and/or results in unauthorized release suspension to 
or compromise of classified information removal 

b. Unauthorized public disclosure of classified information Reprimand to 5 to 10-day 14-day 
which was not intentional, and there is no evidence of a 5-day suspension suspension suspension 
compromise of classified information to removal 

c. Deliberate violation of official security regulations Removal 
involving classified material, which results in compromise of 
material or information thereby endangering national security 

d . Deliberate violation of official security regulations 15 day Removal 
involving classified material, but classified material is not suspension to 
compromised removal 

e . Careless or negligent violation of official security Reprimand to Removal 
regulations involving classified material where evidence removal 
indicates compromise of such material 

f. Careless or negligent violation of official security Reprimand to 5 to 10-day 14-day 
regulations involving classified material where evidence 5-day suspension suspension suspension 
indicates no compromise of such material to removal 

g. Deliberate or willful violation of any other security Reprimand to Removal 
regulation which does not involve compromise or loss of removal 
classified information 

h. Careless or negligent violation of any other security Reprimand to 5 to 10-day 14-day 
regulation which does not involve compromise or loss of 5-day suspension suspension suspension 
classified material to removal 

3. AlcohoVDrug Related Misconduct (See Note 3) 

a. Unauthorized possession or use of alcoholic beverages in Reprimand to 5 to 14-day 14-day 
duty status or on Government premises 5-day suspension suspension suspension 

to removal 

b. Possession or use of illegal drugs in duty status or on 5 to 30-day Removal 
Government premises suspension 

c. Sale or transfer of illegal drugs on Government premises 30-day Removal 
or while any person involved is in duty status suspension to 

removal 
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Nature of Offense First Offense Second Third 
Offense Offense 

d. Reporting to or being on duty while under the influence of Reprimand to 5 to 14-day Removal 
an illegal drug or alcohol. 5-day suspension suspension 

e. Refusing to submit to drug testing as authorized by Removal 
Agency policy or altering a drug test 

f. Refusing to obtain counseling or rehabilitation through the Removal 
EAP or other EAP approved facility after having been found 
to use illegal drugs 

g. Having been found not to have refrained from illegal drug Removal 
use after a first finding of illegal drug use 

4. Disorderly Conduct Offenses 

a. Abusive, disrespectful, disruptive, offensive, or Reprimand to 5 to 14-day 14-day 
unprofessional language, gestures, or other similar conduct 10-day suspension suspension 
towards supervisors, co-workers, or the public suspension to removal 

b. Violent acts or language, e.g., fighting, physical Reprimand to 14-day Removal 
confrontation, threats, intimidating behavior (See Note 4) removal suspension to 

removal 

S. Insubordination 

a. Failure to follow standing procedural and substantive Reprimand to 5 -day 14-day 
policies as well as oral and written instructions 5-day suspension suspension to suspension 

removal to removal 

b. lntentional disregard of authority or refusal to comply with Reprimand to 10-day Removal 
orders or directives removal suspension to 

removal 

6. Negligence/Dereliction 

a. Sleeping or loafing while in duty status Reprimand to 3 to 10-day IO-day 
3-day suspension suspension suspension 

to removal 

b. Negligence in performing duties where cost or impact is Reprimand to 5 to 14-day 5-day 
insubstantial 5-day suspension suspension suspension 

to removal 
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Nature of Offense First Offense Second Third 
Offense Offense 

c . Dereliction of duty (willful neglect) where cost or impact 3-day suspension 14-day Removal 
is substantial to removal suspension to 

removal 

d. Negligent loss of or damage to Government property or Reprimand to 10-day Removal 
records 14-day suspension to 

suspension removal 

7. Theft/Unauthorized Use (See Note 5) 

a. Use of employees in duty status or Government property Reprimand to 5-day 14-day 
for other than official purposes removal suspension to suspension 

removal to removal 

b. Unauthorized taking or possession of Government or Reprimand to 10-day 14-day 
others' property removal suspension to suspension 

removal to removal 

c. Misuse of Government Travel Charge Card (e.g., use for Reprimand to 5-day 10-day 
unauthorized personal expenses, failure to pay charge card removal suspension to suspension 
bill or pay such bill in a timely manner). (See Note 6) removal to removal 

d. Unauthorized use or failure to appropriately control use of Reprimand to 14-day 30-day 
Government Purchase Charge Card as a removal suspension to suspension 
cardholder/approving official responsible for use or oversight removal to removal 
of the Card. (See Note 6) 

e. Unauthorized/misuse of Government telephone services Reprimand to 5-day 14-day 
(See Note 7) removal suspension to suspension 

removal to removal 

f. Willful use or authorizing use of a Government vehicle for I-month Removal 
other than official purposes (See Note 8) suspension to 

removal 

g. Unauthorized use of Government time for personal Reprimand to 5-day 14-day 
business removal suspension to suspension 

removal to removal 

8. Discrimination/Violation of Employee Rights 

a. Sexual harassment and/or unwelcome/offensive sexually Reprimand to 5-day 14-day 
oriented behavior which creates a hostile work environment removal suspension to suspension 

removal to removal 

b. Sexual harassment which is conditional or affects Suspension to Removal 
employees and/or employment decisions, i.e., quid pro quo removal 
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Nature of Offense First Offense Second Third 
Offense Offense 

c. Offensive remarks or other demeaning conduct based on Reprimand to 5 to14-day 14-day 
race, color, gender, religion, national origin, disability, age, 5-day suspension suspension suspension 
marital status, sexual orientation, or political affiliation to removal 

d. Willful discrimination based on race, color, gender, 5-day 14-day Demotion 
religion, national origin, disability, age, marital status, sexual suspension, suspension, and 
orientation, or political affiliation demotion to demotion, or suspension 

removal suspension to removal 
and demotion 
to removal 

e. Interference with or reprisal against an employee for 5-day 14-day Demotion 
exercising the right to grieve, appeal, or file a discrimination suspension, suspension, and 
complaint through established procedures demotion to demotion, or suspension 

removal suspension to removal 
and demotion 
to removal 

f. Reprisal against an employee for providing information or 5-day suspension 14-day 30-day 
disclosures to an Inspector General or Office of Special to removal suspension to suspension 
Counsel investigator, or in an official proceeding removal to removal 

9. Ethics Violations 

a. Unethical use of official authority or information in the 10-day 14-day Removal 
appointment, transfer, advancement, or retention of a relative suspension to suspension to 

removal removal 

b. Engaging in prohibited private business activities creating JO-day 14-day Removal 
the appearance of or representing a conflict of interest suspension to suspension to 

removal removal 

c. Violations of other requirements and restrictions contained Reprimand to 5-day 14-day 
in DoD 5500.7-R, Joint Ethics Regulations, such as gambling removal suspension to suspension 

removal to removal 

10. Miscellaneous Violations 

a. Off duty misconduct which adversely affects the Reprimand to 5-day 14-day 
reputation ofDCAA or the ability of the employee or other removal suspension to suspension 
employees to perform their duties removal to removal 

b. Falsification, misrepresentation, or concealment of Reprimand to 5-day 14-day 
material facts in connection with work or in any record, removal suspension to suspension 
investigation, or other proper proceeding removal to removal 
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Nature of Offense First Offense Second Third 
Offense Offense 

c. Falsification, misrepresentation, or omission of Reprimand to 5-day 14-day 
information in connection with an employment application or removal suspension to suspension 
personal history record (See Note 9) removal to removal 

d. Falsification of other official documents (for which an Reprimand to 14-day 30-day 
employee gains) e.g., travel voucher, overseas dependents removal suspension to suspension 
allowance, etc. removal to removal 

e. Failure to pay valid debts or legal obligations brought to Reprimand to 1to10-day 5-day 
the attention of DCAA (See Note I 0) 3-day suspension suspension suspension 

to removal 

f. Discourtesy to the public or official contacts while in duty Reprimand to 5-day Removal 
status 10-day suspension to 

suspension removal 

g. Making false, malicious, or unfounded statements against Reprimand to 5-day Removal 
supervisors, employees, or other officials which tend to removal suspension to 
damage their reputation or official standing removal 

h. Laxity in or failure to fulfi ll supervisory responsibilities, Reprimand to 5-day Removal 
e.g., in human resources matters such as appraising removal suspension to 
employees, taking proper corrective actions, following EEO removal 
regulations, carrying out labor relations responsibilities, or 
implementing the provisions of the Drug Free Workplace 
Program (See Note 11) 

Notes: 

I. The penalty will depend on length, frequency, and impact of tardiness. 

2. Penalty depends on length and frequency of absences. Removal may be appropriate for 
prolonged absence, even if it is the first instance of Absence Without Leave. 

3. Carefully review actions involving these offenses for compliance with alcohol/drug abuse 
programs and current MSPB and EEOC case law on rehabilitation and ''firm choice. " 

4. Penalty for these offenses should consider such factors as provocation, extent of injuries, 
defensive or offensive nature of the actions, and the positions and authorities of those 
involved. 

5. Avoid "Theft" as a charge because it requires proof of intent to deprive permanently. 
Penalties should consider such factors as the value of the property or amount of employee 
time involved the nature of the position held by the employee, and the/actors enumerated in 
Appendix B of this Chapter. 
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6. Penalty for this offense should consider the distinction between unauthorized use of the 
care and failure to pay the balance due arising from authorized card use, the amounts 
involved, and the position of the employee. Normally, consider unauthorized use of the card 
the more egregious offense. 

7. In these cases, consider the volume of unauthorized calls made, the associated costs of these 
calls, and the circumstances surrounding their completion prior to determining the 
appropriate penalty. 

8. Suspend employees who wil/f ully use or authorize the use of a Government vehicle for other 
than official purposes for at least 30 days, in accordance with 31 U.S. C. 1349(b). Suspensions 
may be longer if circumstances warrant. 

9. Removal may be appropriate for offenses involving information, which, if disclosed, would 
have adversely, affected selection for appointment. 

10. There is no offense unless (1) validity of the debt is established, (2) there is a failure to 
either arrange for or comply with a repayment schedule, and (3) there is a current complaint 
from a creditor. 

11. Consider action under 5 CFR 432, and Chapter 49 of DCAAM 1400.1 if employee/ails a 
critical element in the employee's performance standards. 
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Equal Employment Opportunity 

APPENDIXE 

FY 2012 Cumulative Year End Equal Employment Opportunity Complaint Data 

EEO 
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DCAA Equal Employment Opportunity Data Posted 
Pursuant to the No FEAR Act 

Com-r•Hve D•ta 2012 
c:o.pllllllt Adlwlty PNvloue ~ v ... .,.. T1'nl 

2007 2001 2009 2010 2011 -JO 
Number of Comolalnts Flied 20 19 18 17 28 28 
Number of Comolalnants 18 14 18 17 27 28 
Reoeat Fliers 0 4 0 1 1 0 

C:.•pl•lllt8"' .... Comnar•Hv• D••• 
...... •• v.-. .. n.... 

Note: contplelneS CM be 2012 tiled...,,,,.,,....,,..,,. T1'nl ,,_,,.,.. _ .,.,.. 
2007 2001 2009 2010 2011 SepJO 

,._ ,...ynot...,.1..,., .. 
--~ 

Race 12 8 15 4 9 8 
Color 6 3 3 0 1 1 
Rella Ion 0 1 1 l 1 2 
Reorisal 11 10 6 3 9 11 
Sex 8 8 9 s 12 6 
Preanancv <PDA) 0 0 0 0 0 0 
National Orialn 4 s 2 1 2 s 
Eaual Pav Act 0 0 0 0 0 0 
Aae 7 8 8 4 10 11 
Disabllltv s 2 9 2 s 7 
GINA 0 0 0 0 0 0 
Non· EEO 0 0 0 0 1 0 

Cotnpllllnta "' IUue 
Com-r•Hve D•ta ~ 

,. ..... •Y•••n-
Note: eonr,.illlneS CM be 2012 tiled...,,,,,. ....,,..,,. 

SepJO .................. o1.,.. 2007 2001 2009 2010 2011 ....... ~not.,.,., 
A~· --~ 
Aooolntment/Hlre 0 0 1 0 0 2 
Asslanment of Duties l 0 0 0 1 1 
Awards 0 1 0 0 1 2 
Conversion to Full-time 0 0 0 0 0 0 
Dlsclolinarv Action 

Demotion 0 0 0 0 0 0 
R"orimand 0 0 1 0 1 l 
Removal 2 0 0 0 0 0 
Susoenslon 1 2 s 0 0 1 
Other 0 0 0 0 0 0 

Dutv Hours 0 0 0 0 0 0 
Evaluation Aooraisal 8 6 6 12 10 10 
Examination/Test 0 0 0 0 0 0 
Harassment 

Non-Sexual 6 7 8 8 4 10 
Sexual 0 0 0 l 6 0 

Medical Examination 0 0 0 0 0 0 
Pav (Jncludlna Overtime) 0 0 0 l 1 0 
Promatlon/Non-S"lectlon 3 4 6 11 7 3 
Reasslanm .. nt 

Denied 1 1 1 0 1 0 
Directed 0 1 0 0 0 0 

Reasonable Accommodation 0 2 s 3 1 1 
Relnc•2tement 0 0 0 0 0 0 
Retirement 1 0 0 0 0 0 
Termination 3 0 3 2 1 2 
Terms/Conditions of 

0 0 0 0 1 2 Emolavment 
Tlme and Attendance 2 2 2 0 0 4 
Tralnlna 2 0 2 2 0 1 
Other s 7 3 0 22 1 
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Pra CIHI 19 Tlnle 
2012 

Sep30 

Complaints pending during 
fiscal ear 

Average number of days 
in investigation stage 

241 196 292 176 175 341 (Currently under 
Investigation) 

Average number of days 
in final action stage (All 
complaints either closed 24 31 42 67 33 60 
by FAD, FO, or 
Dismissed) 

Complaint pending during 
fiscal year where hearing 
was re uested 

Average number of days 
In lnvestl atlon sta e 
Average number of days 
In final action sta e 

Complaint pending during 
fiscal year where hearing 
was not re uested 

Average number of days 
210 251 105 249 230 249 

In Invest! ation sta e 
Average number of days 25 26 13 132 13 74 
In final action sta e 

CGmnaratlve Data 
COmplelnts D......_... br Pl..,.IY••rD•• 2012 

AttmlCY 2007 2008 200!1 2010 2011 Sep30 

Total Complaints Dismissed 1 2 2 2 2 3 
h • Anaft~• 

Average days pending prior 36 40 90 34 46 54 
to dismissal 
~lnb Wltlldrllwn bf 

Total Complaints Withdrawn 
0 2 6 4 8 3 

hv r nm-•··- ·-·· 

COmnar•Hve Data 2012Thru Total PIMI AdloM ....... y ... ·-Plndlng DlecrlllllMtlan 2006 2007 I 2008 200!1 2010 lep30 

# "" # I "" I # "" # "" # "" • 'Mt 
Total Number Flndlnas 0 0 - 0 0 0 0 

Without Hearina 0 0 0 I 0 I 0 0 0 0 0 0 0 0 
With Hearlna 0 0 0 I 0 I 0 0 0 0 0 0 0 0 

Plndlnp or D1ealnlll•t1on Comnaratlve Data 

............. .., ..... Previous PllCal Yur Data 

Nolie: eonr,Mlnes CH be 2012Thru 
Slp30 ,,,.,, .,,..,,,,, mulflple 2006 ll 2007 2008 2009 2010 "-'1h....,of.,. ,,._ ,..,. not_,,,., IDDI 

compW"'11 llltd ,,,,.,,,,.. 
# "" # "" # "" # "" # "" • 'Mt 

Total Number Flndlnas 0 0 - 0 0 0 0 
Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Rellafon 0 0 0 0 0 0 0 0 0 0 0 0 
Reorisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Oriain 0 0 0 0 0 0 0 0 0 0 0 0 
Eaual Pav Act 0 0 0 0 0 0 0 0 0 0 0 0 
Aae 0 0 0 0 0 0 0 0 0 0 0 0 
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I Dlsabilltv I 0 I 0 0 0 0 0 0 0 I 0 0 0 I 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

:;·""' ,.-.r..~ :.; ,;,- .•.. 
Flndlnas After H•erlna 0 0 0 0 0 0 0 0 0 0 0 0 

Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Relioion 0 0 0 0 0 0 0 0 0 0 0 0 
Reorisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Oriain 0 0 0 0 0 0 0 0 0 0 0 0 
Eaual Pav Act 0 0 0 0 0 0 0 0 0 0 0 0 
Aoe 0 0 0 0 0 0 0 0 0 0 0 0 
Dic~hllitv 0 0 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 _, ,, ...... ·-~'. 

... ....,._. -- . -
Flndlnas Without Heerlna 0 0 0 0 0 0 0 0 0 0 0 0 

Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Relialon 0 0 0 0 0 0 0 0 0 0 0 0 
Reorisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Oriain 0 0 0 0 0 0 0 0 0 0 0 0 
Eaual Pav Act 0 0 0 0 0 0 0 0 0 0 0 0 
Aae 0 0 0 0 0 0 0 0 0 0 0 0 
Disabllitv 0 0 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

ComD11retlve Data 2012Thru l'lndlnp of Dl9a lnlll•tlon ..__.Y .. r l .... ........... .,,_ 2006 2"' 7 2 008 2 1l09 201 0 S..,30 

# ~ # ~ # ~ # ~ # ~ • 'Ml 
Total Number Flndlnas 0 0 - 0 0 0 0 
Aooolntment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Asslanment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciollnarv Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reorimand 0 0 0 0 0 0 0 0 0 0 0 0 
Susoension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Dutv Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Aooraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Har~ccm1>nt 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pav llncludina Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Reassianment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of 0 0 0 0 0 0 0 0 0 0 0 0 ;O:m 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Train Ina 0 0 0 0 0 0 0 0 0 0 0 0 
Oth"r 0 0 0 0 0 0 0 0 0 0 0 0 

~..- . .;: .. ,,,., ... • J:~"I" •,1 .- •• ....... •.: •-'IU:O -,·r.r· ...... 
Flncllnas After Heerlna 0 0 0 0 0 0 0 0 0 0 0 0 
Aooolntment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Asslanment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disclolinarv Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reorimand 0 0 0 0 0 0 0 0 0 0 0 0 
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Susoension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Evaluation Aooraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pav (lncludlna Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Reassionment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of 0 0 0 0 0 0 0 0 0 0 0 0 - 1t 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Tralnina 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

'· ..... -,.1.. '"''" ... ~ ~ ·-- -
W •APIRA n n n n n n n n n n n n 

Aooointment/Hlre 0 0 0 0 0 0 0 0 0 0 0 0 
Assionment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Dlsclolinarv Action 

DPmn~lnn 0 0 0 0 0 0 0 0 0 0 0 0 
Reorlmand 0 0 0 0 0 0 0 0 0 0 0 0 
Susoension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Dutv Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Aooralsal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pav Cincludina Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Reassionment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of 

0 0 0 0 0 0 0 0 0 0 0 0 - , .. 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Tralnino 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

PendlngCompllllntaPlled Com1N1retlve Debt 2012 
In PreYloua PIKlll Yan ,._.., ...... n ... 

5ep30 -- 2007 2001 2009 2010 20 11 
Total complaints from 21 20 21 25 25 32 
ln.Avlnuc l'lcr"I Yf'arc: 

Total Comolainants 20 17 19 25 24 32 
Number comnl•lnts nandlnn 

Investloation 7 6 13 11 13 17 
Hearl no 9 12 6 14 12 9 
Final Action 4 1 2 0 0 3 
Appeal with EEOC Office 

1 1 0 2 0 3 
of Federal Ooerations 
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COlllplelllt .__ .. _ ... 
Com- ratlv• Data 

~----~ 
2012 

2007 2008 2009 lepJO 2010 2011 -
Pending Complaints Where 
Investigations Exceeds 
In--. •-- •Tim,."'"'---

1 2 1 1 4 2 
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OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE 
4000 01!,l!Nll! Pl!NTAOON 

WASHINGTON, D.C. 20301-4000 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Chairwoman Berrien: 

JUN 17 '":iJ 

Enclosed please find additional Fiscal Year 2012 reports from the Department of Defense 
Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

If you have any questions about this submission or require more information, please 
contact Ms. Beatrice Bernfeld at 703-571-9336 or at Beatrice.Bemfeld@osd.mil. 

Enclosure: 
As stated 

E 11 :ZI d hZ nnr [IOZ 

.. 

Sincerely, 

Clarence ....._......,.m on 
Director 
Office of Diversity Management and 

Equal Opportunity 

-

mailto:Beatrice.Bemfeld@osd.mil


U.S. DEPARTMENT OF DEFENSE 
Defense Contract Management Agency 

OFFICE OF EQUAL EMPLOYMENT OPPORTUNITY 

2012 No FEAR Act Report 

22 March 2013 
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Encufh'e Summary: 

This report responds 10 the rcportln; requirements set forth in Section 203 of the No FEAR 
Act (Public Law 107· 174). The Defense Contract Manawcmcnt Awcncy (DCMA) 
e"perienced improvements in ~veral areas within the federal sector equal employment 
opponunhy (EEO) program. Focuses on timeliness and proactive prevention resulted in 
increased compliance with applicable laws and regulations and an overall reduction in 
complaints alleging discrimination. 

Overall. five cases were pending in federal court in 2012 with one decision rendered (case 
dismissed by the court). Similarly. no reimbursements were required to the Judgment Fund. nor 
were attorney° s fees identified as being paid as a result. No disciplinary actions were taken 
against employees for violating DCMA 's antidiscrimination. harassment or retaliation policies. 

DCMA has undertaken a number of actions lo further improve the EEO program within the 
Aaency. with several more major programmatic improvements forthcoming in 2013. 
Increased data surveiJJancc. trainina and an overall focus on quantitative and qualitative 
analyses will enable DCMA to provide a 50lid foundation for future program efficacy in 
compliance with the myriad of laws. rclJulations. directives. policies and other auidina 
documents reaardinai both ontidis4.:rimination and other protected activitic11 and catca.oric1. 

L1w1/RquJ1tory Guidance: 

Thi& report respond11 tu tlw reportlnai requirements =tel fonh in Section 203 of th4: No FEAR 
Act (Public Law 107-174). whh:h r.:quin:11 Fcdrrul a1'-'n1:ielf to submit rcport1 to Conarc s 
rcprdini the number. status. disposition. and other pcninent details related lo violations of 
antidiscriminatlon and whistleblower protection laws. Agencies must adhere to cenain 
notification. training and reponing requirements. along with public postin; of cenain data 
relating to Federal sector equal employment opportunity complaints within the organization. 

The main provision of the No FEAR Act. Section 201. is to rcqufrc federal agencies to pay 
awards for discrimination and retaliation violations out of their own budgets. Agencies are 
required to reimburse the General Fund of the Treasury within e reasonable time of any such 
award. 

Section 202 requires notification to all federal employees and applicants for employment 
about their riahts under federal Jaw. Such notification is now made on the Internet. All 
federal aacncies arc also required to provide training to all of their employees about their 
rights and remedies under anddiKriminotion and anli·retoliatlon law1, 

Section 203 rcquire:s annual rcpor&s rrom each DMcncy tstatins: 

I) the number of discrlmlnotlon Md rctnHution '""' flh:d upln1t thc agency: 
2) the ltGtU8 of' those CDIC8; 
3) th~ amount or money the OIJcncy mu t pay in connection with each c:osc, statlns 

separately the amount for the payment or attorneys· fc:c:s. if any; 

3 
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4) the number of employees disciplined for discrimination. retaliation. 
harassment. or any other infraction of antidiscrimination and retaJiation laws; 

5) equal employment opportunity data: 
6) the agency's policy on disciplinary actions against Federal employees who 

discriminate or retaliate. the number of employees who arc disciplined in 
accordance with such policy and the specific nature of the disciplinary action 
taken: 

7) an analysis of the infonnotion including-
a) an examination of trends; 
b) causal analysis; 
c) practicaJ knowledae pined throu1iih experience; and 
d) any actions planned or taken to improve complaint or civil rishts 

proairams of the aacri<:y: and 
8) any odjustmcrit to comply with the requirements under Section 201 . 

5 C.f.R. t 724.302 provide furt~r aiuidanc:c: on tilth ua&imcy's reponlna oblh11nlon • and 
also requires the submhudon of the annual repon to the Dlr<:ctor ur lh.e U .s. Office: of 
Personnel ManaA&ement (OPM) for the implem~ntution of a best practices study ond the 
issuance of advisory auldelincs. 

Due to its status as a Department of Defense (DoD) agency. the Defense Contract 
Management Aaency (DCMA) submits its annual report to the Department of Defense's 
Office of Diversity Management & Equal Opportunity for inclusion in the DoD-wide 
submission to Congress. 

4 
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DEFENSE CONTRACT MANAGEMENT AGENCY 2012 NO FEAR ACT REPORT 

B•ekgroand: 

DCMA is the Department of Defense (DoO) component that works directly with Defense 
suppJiers to help ensure that DoO, Federal, and allied aovemment supplies and tcrVices are 
delivered on time, at projected cost, and meet all perfonnancc requirements. DCMA directly 
contrlbute1 to the military readiness of the United States and it1 aJJic1, and helps preserve the 
nation'• freedom. DCMA pror~ulonals serve at "infonnatlon broker•" end in-plant 
representatives for mmtary, Federal, end allied aovemment buying asem:ict .. both durina the 
Initial stage• of the acquisition cycle and throuahout the life of reJUldng contracts. 

As DCMA entered jnto FY12, the EEO program had successfully transitioned into a 1jngle 
centraliud unit housed within the Headquarters component rather than operating with offices 
located in field locations. To till vacancies incurred as a result of this centralization, the EEO 
Director proactively recruited and utilized the majority of available vacancies to offer 
developmental assignments for new staff being hired. When possible, he continues to hire 
using the upward mobility process to fill vacancies as they occur. Tho~ previously hired 
under these developmental assignments continue to excel and advance along their upward 
mobility path. There exists in EEO a diverse, knowledgeable and results-oriented staff that 
continues to prove through progress that they are committed to movina forward with the 
agency' s EEO initiatives. Jn order to maintain a Model EEO Program, DCMA EEO continues 
to work under an existina Business Action Plan that focuses on a series of actions and 
recommended guidelines extending out over five years (fjscal Years 2011-2016). 

DCMA has employees in over 900 office• and 1hes around the sJobe. The EEO Office 
embraces the performance bued rnanuacment approach which involves ICttlna stratesic 
10111 and tr1n1Jatina those aoal1 into initiative and execution plans whJch are implem¢nted, 
monJtorr:d and evaluated for rc1ult1. The major occupations at DCMA arc Quality 
AHurance, Contracting and Enalneerlna. Theto occupatJon1 rcpre1ent a 1lgnlflcant and 
mi11ion cridcaJ 11ament of the DCMA workforce. The competencies required and aamered 
in thete positions fonn the basi1 of quaHfyina experience for upward mobility. 

Rt1ultt/Data: 

1. Numbtro/Ca11s Flied /11 Federal Court, Pending or Ruolved during 2012, arising under 
the Varloia Antl·Dlscrlmlnat/011 and Whlstleblower Protection Statut11 Ll1ted Jn the No FEAR 
Act. 

Durinai FY12. DCMA had no cases filed against it in Federal Coun arising under anti~ 
discrimination and whistleblower protection statutes listed in the NO FEAR Act (Section 
724.302(a)( 1 ). As of October l , 2012, there were four such cases pending in Federal Court. 
During FY 12, one such case wu resolved and dismjssed by the court. 

s 
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l. Status of C11sn1 

No d~ci1ions were l11ued within FY1 2 (or c:asn lnvolvina DCMA as Identified In Question 
One above. however. one case (Title VJJ) was dismissed. 

3. Relmbunement to J11dgme11t Fu11d: 

During 2012. DCMA djd not have to reimburse the Judgment Fund for decisions rendered 
in applicable cases. 

At DCMA. disciplinary or adverse personnel actions are detennined on a case-by-case basis 
on the facts and circumSlances present. During 2012, DCMA did not discipline personnel for 
violations of employment discrimination or whistleblower protection laws. 

$. EEO Complaint Data (Year End Data Posted): 

Appendix 8 contains DCM/\· s 2012 No f1fZAR Act duta. 

The flnal yc:ar-cnd data for di»erlminatiun complaints of each flscul y.:ur wu2' potttrd ln 
uc:cordunc:e with Equal .Employm,nt Opponunhy C:ommhtsiotJ (EEOC) rci!ulutlon• at Subpart 0 
of Thie 29 Code fedcnd Reuulatiun1. whh:h lmpkmented S«tlon JOJ (c) (1) (B) of the No 
fEAR /\ct on the DCMA lntcrne1 lie at http://www.dcmo.mil/dcmohq/ffo/nufnr/indc"·'fm 
and acce11lble vja a prominent link al 1hc bonorn from any page. For 2007-2012. the following 
number of complaints and comploinunus revealed un ovemll decreoSt in the total number of 
complaints filed against the aaency (based on percentaae of total employee population). 

2007 2008 2009 2011 2012 
Number of Complaints Filed 34 36 
Number of Complainants 29 32 35 2S 41 
Repeat Fllers 4 3 0 0 3 

6. Pollclt1 /or Dl~clpl/nary Adlonsr 

DCMA Instructions/Polley: Fonnal disciplinary or adverse actions shall be 1aken only for 
cause and for the purpose of correctins the offendins employee. In cases whim: repealed 
offense• occur. or a first offense of u particularly u1111ravatrd nature occurs. removal from the 
.Federal KTVice may be appropriate. N'' action should be inhiatcd until an exumlnatlon of the 
(lK!ts and tircumstances have ~en made=. Wherr un off.:niK: hs detcnnirKd to be minor. 
com:ctive action r.hould be accomplished throush c:oun1elh1g. clo1cr supervision. oral 
admoni1hmcm1 or othrr nu:uns of ullemutivc diKipllm:. su'h u u ··Li:Uer or Dii;cip1hu:." 
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At Appendix A is the DCMA Tab]e of Penalties. Of note is item #36. Sexual Harassment, for 
which a penalty for a first offense can range from a reprimand to removal. Item #37 outlines 
the penalties for discrimination based upon race. religion. national origin. age. marital status, 
political affiliation or disability. A first offense can range from a reprimand to removaJ. Item 
#38 outlines the penaJties for interference with an employee's exercise of, or reprisal against an 
employee for exercising. a right to grieve. appeal or file a complaint through established 
procedures. A first offense can range from a reprimand to removal. Item #39 outlines the 
penalties for reprisal asainst an employee for providing information to the Office of the 
Inspector General (or equivalent) or Office of Special Counsel. or to an EEO investiiStor. or 
for testif yins in an official proceedina. A first offense can ransc from a 1 O~day suspension to 
removal. hem #40 outlines the pcnaltic:s for reprisal against an employee for exerci1ina a 
riaht provided under .S U.S.C. 71 (F,derul Labor Mum1sement Rela1ioris Statute). A first 
ofTemse can ranae from o reprimand to removal. 

7. Trmd Anal)'11t: 

a. EEO Complaint Activity: 

Although the number of complaints increased this year. overall the complaint caseload has 
remained at a Jow level. ending FY12 with 45 formal complaints filed. whkh is approximately 
.43% of the DCMA employee population. This is due to the efforts of the DCMA Disputes 
Resolution and Compliance Branch. which has made prevention the primary focus over the 
last several years. Also noteworthy was proper utiHzation of the agency's Alternative Dispute 
Resolution (ADR) Program. Using ADR. the agency wwi able to efTectiveJy settle five cases 
throuih neaotiated settlement agreement and obtained withdrawals on five additional cases. 
Jncreaxd focus and use of this program resulted in a direct cost-savinW' to the asency. 

b. Battt of DiKriminatlon In EEO Comp111lnt11: 

The five Jeadins ba!es of EEO complaints in 2012 were sex. Bile. race. reprimd and disability, 
Theae five bases hove been the most frequently raised bues for each of the lost six colendor 
yean. Jn FY12. there wos a dccrcoec In the number of complaints J1Jcd bsse'1 on lfeX by 27% 
and ase by 12%. J lowevcr. It 11 noted that the number of cu~s fili:d durini thiM rc:ponin; 
period botcd on disability lncrco cd by 21 %. 

c. I ut!f In EEO Complaint 

As far u Issues were com:crncrJ In rcsard to EEO complwnts. allcptions of disciplinary action 
discrimination 1lishtly increased by 11 % from FY J I to FY 12. The number of cuses nled for 
denial of reasonable accommodation because of a disability increased from 4% to 9% in 
FY12. It is anticipated that this increase from the previous year is connected to increased 
visibility of employee rights for requestins reasonable accommodation and EEo·s focus in 
FY 12 on correctina process deficiencies. 
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The three leading issues for EEO complaints in the p85t five years have been harassment (non
sexual). promotion/non-selection. and terms/conditions of employment. These three issues have 
consistently been the most frequently raised issues for each of the l~t five calendar yea~. 
Promotion/nonselection complaints decreased by 8% in FY 12 and complaims filed alleaina 
discrimination regarding terms/conditions of employment decreased from J 6% to zero in FY t 2. 
Althoush these two categories remain as part of the top three leadina issues we have shown a 
decrease in the number of cases f1Jed in these areas durina FY 12. However. harassment (non
sexuaJ) complaints incrcaJCd by 3%. 'fhc number of complainus fiJed claimins non-texual 
haraHmt:nt tends to vary considerably when lookins at trends from the previous flve years. 

d • .Action• Plannrdtrakm to lmpron the Complaint# Adjudication and Complaint 
Management Function• WltbJn DCMA: 

The DCMA EEO Oflice continues to implement business practices os set forth in EEo·s 
Business Action Pion. The Business Action Plan (BAP) provides a comprehensive 
programmatic vision and way forward. aimed at utilizing the inherent strenaiths and 
opponunities present, while minimizing or addressin~ the weaknesses and threats to mission 
success. Jn addition. internal strategic initiatives have been put in place for FYt 3 to address 
concerns in the disputes resolution area with specific emphasis on decreasing the number of 
processing days being spent during the investigative stage. 

DCMA 's EEO office continues to implement the agency's ADR program whkh is designed to 
preserve working relationships between employees and management officials. Jn addition, the 
ADR process provides an opportunity for lowest level resolution of iHucs rather than 
prosressing further into a proccts that can be both lengthy and costly. This year. a total of37 
El::O csses were processed through ADR. Of those, 14 cases were settled throush mediation 
and 4 cases were whhdrown, Proper utilization of this program hu resulted in a direct cost· 
tovlna1 to the agency of approximutely S 1.440,000.00 with a 4CJC'h Mttlemcn1 rote. 

Since the hiring of the m~o ADR Manascr. aJJ employre1 'm: mcourupd to ute ADR. 1ra 
claimant ~lecu1 to m.:diMh: umf th.: ~UM iii deemed tu be itli1Jiblc for m~'dJatlof1. maf1a;er1 ond 
1upervitor1 must paniclpotc in the ADR procc1s. A b1cx:k of l111ttructlun on the /\DR program i1 
now Included In all cmploye~ und lead~rship tralnins HHlons. 

Specific components to program Improvement arc Included below: 

1. EEO Jnvntlptions: 

The OCMA EEO BAP mentioned above states: -The core of any EEO program rests in its 
delivery of EEO serviceg in accordance with regulatory guidance. Administering a 
comprehensive dispute resolution progrum is only one portion of what is ultimately required; 
proactive addressing of EEO-related issues and topics drive the daily activities of the EEO 
Office and the very first aoal fonns the center of how the OCMA EEO Office directly supports 
the mi!&ion:· The plan outHnes as Objective 1 A: "Direct a timely and effective EEO complaints 
processing proaram wgcted at early resolution of informal and fonnal complaints allesins 
iJJesaJ discrimination.'' The plan Identifies. as a meaimre. ··En1Jure ·9()0/o of fonnal complaint 
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investiptions are completed within mandated timef ramn:· DCMJ\ EEO wilJ comrol the 
investigations proc:eH as much u practicable to ensure that the agency minimizes the cause of 
any delays in inve»tiptina alleaotlons of unlawful dliKriminution. In addition. the BAP outlines 
ten specific strategies for meetina Objective: l A and cisht specific mc:osurn for trackins and 
progreasina towards iJ)Crcoscd timc:Jirn:H. 

In FY12. DCMA EEO panicipated in a Lean Six Slama study with DoD Civilian Pmonnel 
Management Service, Investigations Resolution Division (JRD) to ascertain and strateaizc 
methods to improve investigation timeliness. Strategies have been put in place to specifically 
study and consider the use of contract investigators to conduct investigations and decrease the 
number of backlogged complaints awaiting investigation. 

2. Di1mi11al1 of EEO Complaints: 

Under the BAP mentioned above, the objective of having a "timely and effective EEO 
complaints processing program" includes an analysis of ways to improve the timeliness of 
dismissals of EEO complaints alons with a arcater emphasis on proactive and early resolution. 
AddhionaJly, DCMA EEO ensures fonnal complaints of discrimination are carefully and 
thorouaihly reviewed and either accepted. partially accepted or dismissed in their entirety a1 

directed by 29 CFR 1614 and Management Directive (MD) J 10. 

3. Fln•I A11ncy Dtci1lon1 (without F.EOC hearing): 

Under the BJ\P mentioned above. lhc objective of huvin1 a "timely and ctlcctlvc EBO 
complaints proce;:Hins prosram" lncJudc ~ urlna 11noJ oscn~y d~~ilfiomt (without tmoc 
hearln1•> are prepared 111 directed by 29 CPR 1614 umJ MD 110. 

4. Flndlnp of Dlurimlnation: 

The agency makes early efforts to prevent discriminatory actions to include workforce trainins 
on EEO. There have been no findings of discrimination rendered asainst the aaency in the past 
five years. 

Practical Knowledge Gained Through Experience, and Actions Planned or Taken to 
Improve the ComplaJnt or Civil Rights Programs: 

l. EEO lnvatiptlon1: 

There will be a closer relationship maintained between OCMA and the DoD CrMS JRD. 
which conducts inv~tisations for DoD. Thi1 includes receipt and rcvirw of monthly status 
report• a1 well as direct communlcutlon with invr11tlptor11. This rclutlomthlp lfhould improve= 
both the timcline11 and quality of invcstisative repon1. The a.iency 111 currently solic:itins 
contractor to conduct EEO invelliiJatlon In accordance with uJI F~d4!rol DoD and DCMA 
law• amd rcsulotlons to '"8urc that th.: int.:11rlty sand tlrn~llnc1 or the proe~H eontinue1. 
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2. Procns Efflciendn: 

During FY 12. the number of days between the date a complainant tiled a formal EEO 
complaint and the date of forwarding the case for investigation decreased from 37 days in the 
l st and 2nd quarters of the fiscal year to 28 days in the 3rd and 4th quarters. This reduction in 
time continues and has streamlined the fonnal EEO complaints process while implementing 
efficiency and positions the administrative process more in line with EEOC timeline 
requirements. 

Total complaint closures/settlements with monetary benefits (back/front pay, lump sum 
payment. or compensatory damages) decreased from $76,3.57.83 in FYI J to $68.239.00 in 
FYl 2 showina a decrease of $8.118.83. In addition. attorney fees and costs decreased by 
$20.273.83. Agency investisative cost5 decreased from $48.749.31 in FYJ 1 to SJJ,310.07 in 
FY12 showing a difference ofSJ.5.439.24. 

Specific cmphui1 continues to be placed on the aaency's ADR Pro1in1m. education in the orca 
of rc:a110nabJe accommodoticm. workforce issues idcntif1~d ait u result of the EEO CJimat~ 
Survey conducted in FY J 2. aod the deveJopmcnt of imemaJ striueslc initiativn which are 
matched 10 the a1ency'& 1tra,calc objcctivn. /\ strons workina n:lolion1Jhip exists between 
EeO und the Office of Olventity and lnclusion and strides c()ntinue to be made towards 
reaching a culture where the differences of all tmtploye~ are accepted and valued. 

Reasonable accommodation (RA) procedures are up·to-datc and posted for easy accessibility 
on DCMA • s website. A brochure describing the RA process has been developed and is 
available for employees to reference when requesting a reasonablc accommodation. A block 
of training on the reasonable accommodation process has been added to employee and 
manager/supervisory EEO training modules. 

3. Staff Training: 

All EEO staff members were trained this year and received mediator certification~ all staff 
members received at least 8 additional hours of mandatory EEO refresher trainins. In addition. 
the aaenc:y bu douns of Special Empha1is Program Coordinators who carry out specjaJ 
ernpha1l1 duties at thi:jr re!fpective locatlon1and1ervc us an 4:"temdon 10 EEO's full-time iJta(f. 
A plan ls in place to ensur4: that thcte St;PCs rccciv~ fonnal structured trainlna in fYJJ. 

4. Component St1mn11 

In order to llC:f'Vh:.: approximotcly 1 o.soo DCMJ\ civilian employc:c1, thr EEO OITice is 
currently authorized 16 rull 9 tlme employees. The c:um:nt DCMA L!l!O t1taff i1 split alonu 
prosram functional linc11 Into three mllln prosr~m1: Disputes Re11olulion and Compliance; 
Affirmative Employment and Compliunce: and Policy. Plans, and Quality Assurance. 
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In FY12. EEO hired a fu11-time. permanent Special Emphasis Program Manager (SEPM). 
Workina throuafi this manager. a stronger focus is possible for Special Emphasis Programs to 
address the increase of representation of women. minorities and people with disabilities. The 
SEPC proaram has been revitalized and the EEO Office will now maintain a cadre of Special 
Emphasis Program Coordinators (SEPCs) at douns of agency locations who will provide 
insipt imo local EEO issues. This also resulted In the desian and development of mandatory 
Agency SEPC tniinlnii. 

~ 
Director 
Equal Employment Opportunity 
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Appendix A: 
DCMATable 
of Penalties 



(NOTl; lh)t tuldt )I not In eichtustlve lift or all offtnMJ \hit may bt lpp)ICJbJe to I tptclflC lnddent or 
mltc0nduct. All "dlys" ,,. c.ltndar d1Vs.) 

NATURE OF OflHNSf 1" OFFENSE t'°OFFEN5E J•OPPfNSE 
Mlnknum/Mulmum Minimum/Maximum Mlnlmum/Mnlmum 

Attendtnee ~ Offemet 

1. uneiccused t1rdlnns. Admonishment Reprimand >-day Suspention 
Reprimand S-dtY suspension Removal 

2. unexcused or un1uthorfzed 1bMnce, Admonishment Reprimand 10.dav Suspension 
lncludlna lelvtntJob to which 1tli1"ed or Removll Remowil Removal 
premlMI, durln1 worldna hour•, without 
proper perml11lon. 

3. F1llurt to requnt lnve In accordlnce Admonllhmtnt Resmm1nd May Sut0entlon 
wttt'i nubllfhtd r~lr~ts. Reprlm•nd S-dfY Suspension Rtmov•I 

Worll ~Off.,... 

4. Lotf'lnt or Jdltnlff, Admonllhmtnt Atpnm1nd 10.dtV Su1pcnllon 
R._,rlm•nd lo.div 5uspenJJon llemoVll 

5. Clrtltu or n11llpn1 work r11ultlnt In Admonllhmtnt Reprlm•nd 10.day SU1penlton 
wnt.t or dtfay. Reprimand Remov•I Remov•I 

6. F1llur1 to 11feau1rd confldtntlll m•tter Admonishment Reprimand 1o-d1v Suspen1lon 
ind/or vlolltlon of security reaul1tlon Removal Removal Removal 
requirements. 

7. Failure or unrnt0n1ble delay In c.rryln1 Admonishment Reprimand 10-d•V Suspension 
out instructions. Reprimand Removal Remov•I 

Sefety ...eetec1 OffenMI 

8. Vlol1tln1 trlfflc reaul1tJon1 In 1 Admonllhmmt Reprlm1nd 10.d•V Suspentlon 
aowrnment vehldt or Improper operJtlon JO·day Suspension Removal Remov1I 
of• tovtrnmem whlcl1. 

9. F1llure to observe pr1C1Utlot1 for i:>ertonal Admonlfhmtnt lkprlm1nd 10.d•V SUtpentlon 
Hfttv, posiod rultt, •Jtnt, written or ortl 10·dlV Sutptntion Removal Rtmovll 
Hftty lnttructlon1, or to UN prottctlvo 
c:lott'iln1 or equipment, 

10. Smoklnt In un1uthortzld pl1ee1 or Admetnllhmtnt "4lprlm1nd 10.d•V Su1ponllon 
e1rryln1 of rnttc'111 In oxploltv. 1rrn "emov1I Remov1I RtnmVll 

u. Nfllectful performance of duty, c1ulln1 Admonllhmtnt to.div su1ptnllo11 Removal 
Injury or htrm to tnyont. "•mov11 R1mov1I 

12. F1llure to report per1onal Injury or Admonl1hm.nt Rtprtm1nd S·d•v Susp1n1lon 
accld.nt. Repr1mand !-day Su1ptr11lon Removtl 

13. Sleeplna on duty. 



a. Where Nfety of OCMA employees, Admonlshmttnt ~mand S-day SUspensk>n 
contracton, customers, or property ls not Reprimand S.day Suspensk>n Remonl 
end1nsertd. 

b. Where safety of OCMA employees, Admonishment S.day Suspension it.mov1J 
contnictors, customers, or property may be S-day Suspension Removal 
tnd1nprtd. 

OFFINSIVI llHAVIOR IWATED OFFINSQ 

14. Conduet unbftcoml"I• Feder1I Rtprlm1nd 10-day SUtp•nslon Remov1I 
employH. Aemov•I ~., 

15. Fllhtlnl. t11rettenlntt atttmptl"I or Reprimand UkftY SutPtnllon Rtmov1I 
lnftlctlnt bodlly Injury to 1nothtr; mptJn1 RtmOVll Rtmov1J 
In dl,,..,ous horseplay. (Pen11ty depends 
on such f 1c:tor1 11 provocation, extent of 
any Injuries, Ind whither actions were 
defenliw or offensive In nature.) 

16. Disrespectful conduct, use of lnsultlna, Reprimand 10-dav Suspension Removll 
abusive, or obKtnt l1nsua1e to or about Removal Removal 
other employees, contractors or customers. 

17. Dtllber1t1 refu111 to QtrrV out any Reprlm1nd 10.day suspension Remov1I 
proper order from, or lnlolent, 1butlve, or RemOVll Rtniovll 
obane l1nsu11•tow1rd Jmmedl1tt or 
omtr supervltor 11mnt rnponltblllty for tl1t 
work of me tmployte; wlllful r111fl1nce co 
umc; lntubordlnatlon 

INTOKICANT RILATID MFINHt 

11. Offtl'llll rt11tld to llJCO#letnu, Action• 
Jnvolvlnl thtH off111111 thou Id bt rwvi1w1d 
co tnsur• tht requlromonH of dr111 ind 
1lcohol 1buH pro1r1m 1rt mtt. •• 

181. Alcohol-related: 

(1) un1utl1orlzed possfllion of alcol1ollc Admonishment Reprimand S·day Suspension 
bever11es while on DCMA pr.,,,lses or In Reprimand 5-d•v Suspension Removtl 
duty StltUI. 

(2) Un1utl1orlzed use of 1lcohollc bevtr1tes Reprim1nd 5·dav Suspen.Jon 10-day Su1pen11on 
while on DCMA pr1mlses or In duty 1t1tu1. Remov11 Removtl R1mov1I 
R1portln1 to or btln1 on duty whll• undtr 
iht Jnflu1nc1of1lc:ohol. 



(3, Slit or cr1n1fer of'" 1lcoh0Hic bevera11 Rtprlm1nd s-dty SU1pen1lon 10-dty SU1ptn1lon 
whKe on OCMA pr1mi11t or m • dutv 1t1tu1 Removal Removal Removal 
or whll• •"Y perton lnvolvtd It In • duty 
tratu1. 

lib. Dru1·rltfatad: 

(1) Uneucttcrtztd !>OJHNlo" of 1n Jnepl ~prlm1nd JO·dtY Susptn1lon Atmov1I 
drua or comroMld 1Ubt\lnce wh•ll on DCM,. RlmOVJI Remov1I 
premtMS or In • duty 1t1tu1. 

(2) Un1uthorlztd use of 1 drus or controlled Reprimand Removal Removal 
substance while on DCMA premises or In 1 Remov1I 
duty status. (EO 12564) Reporting to Of' 

beins on duty while und• the Influence of 1 

dru& or controlled substance. Posffive 
Random drus test. 

(3) Stle or transfer of • dru1 or controlled Rlmov1I Removal Removal 
subltanu while on DCMA premlles or In a 
duty 1ratu1 or while 1ny per.an Involved Is 
In a duty 1tatus. 

(4) AefUNI to tllce dru1 test, tJ required. Rtprlmand Rtmov1I ~I 
RllmOVll 

GAMIUNG MLAT!D OFFINJU 

19. Unltwful pmbf Int or bc«lnl on OCMA ~prlm1nd 10.diy SUtptntlon "-mov1I 
premltct. i0-d1Y SUIJ)tntlon "'"'°VII 
20. Promoclon of unlawful pmbli"I on 1'1pnnu1nd 1s-c11v Su•oen-'on Rtmov1J 
OCMA prcntlHt, R1mov1I "'mov1I 
INDllTIOHUf Ql.ATID Of PINIU 

21. '"debtednttt-llck of IQOd fifth In PIYint Admonlthment Admonlthm•nt Rcprlm1nd 
Jutt flnend•I obllpUont; such n f1Muro 10-dty Su1pe111lon Removal 
without pd Clute to mike or llvt up to 
arranpmtnU to pay 1 debt t.,_t th• 
employee admtu ht ow11 or that Is 
supported by court judpnent, or th1t 
reprtsenrs a tlX or other flnanci1t obllption 
to the U.S. GovtrnrMnt or tht Sutt or local 
aovernm•nt. This \ndudu fallurt to pay 
lndMdu1lly billed Travel Chlr1e cards 111 
rault of offlctal pemmtnt travtl. 

THEFT IHLATID Of'INSU 

22. Actulf or ltttmpCed theft of ptrtOntl Reprimand 1<>-d.ty Sutpentlon Removal 
property or pwemment proPtrtv on DCMA Rtmov1I RlrMVll 
pr1mlM1; un1uthorii1d pOJMHJon of 
pernmMtt property, 

FALllflCATION MLATID OflJINSU 

21. M•klf'tt f11H or unfoundtd 1tttemcnt1, "4tprlm1ncl 10·d1y Ju1p1n1lcm K1mov1I 
whtd1 1r1 t11nd4trou1 or def1metory, about "-'"OVll ~moval 
o\Mr DCMA PtrtonMI or offlclt!J. 



24. F1lllfyin1 attendance record for self or Reprimand lo.day Suspension Removal 
1noth1r employee. Remov1I Removal 

25. Intentional falslflc:atlon, misstatement, or Reprimand 10-day Suspension Removal 
concealment of material fact In connection Removal Removal 
with employment or any lnvestlptlon, 
Inquiry or other proper J)fotetdlna; refusal to 
cooper1t1 In tame; or willfully for1in1 or 
fllslfyin1 offlclll Gov1mm1nt records or 
documents. 

26. Flftlfylns tr1mporutlon subsidy for Repr1mancl 10-day sus,,.nslon RtmOVal 
pmon1I or 1nother emptoyff'• pin. Remov1I Rtmav1I 

27. Ullnt offlclll Government Travel ct rd Rtpf'lrNnd 10-day SUtpen1lon Removtl 
for urt0ffld1I c:alh wtthdrlWll or purcMNt, ~., Removal 
not In tuppon of offld•I petnmtnt tmtl. 

'8. Utlnt ofnclll PurchtN Clrd for unoHl,i,i "-"'"'ncl 10-dty SUspentlon RemGYll 
cHh wtt.,draw11t or purch1M1 for pttton1l Removal Rrmov1I 
pin or 1noth•r tmDfovn'1 pin or f1llur• to 
1ppraprl1t1ly control UH of Purch1n C.rd 
by 1pprov1,,. offldtl r-.pontlble tor UN or 
~rt11ht of ttMt Clrd. 

GOVERNMENT PROP!R1Y RELATID 
Oflfll!NHS 

29. Lou of, d1ma,. to, destruction of, or 
unauthorized UM of Government property: 

a. Through c:.reteuness or nqll1ence. Admonishment 10-diy Suspension RtmoVll 
lo-day Suspension Removal 

b. Throu1h m1llclousnm or Intent. Reprlm1nd 10.dty SUtpenslon RtmOVll 
Removal Removtl 

30. MlfuM of or 1uthotlzttlon of tt'te u1e of 30-day Suspension Removal R1moval 
1ny Government vthlde for other than Removal 
offlcl•I purP0111. (31 U.S.C, 11'9(b)) 

31. Unaut"°''* UH of Govsrnment Rt11rlm1nd 1o.dty suspension R1mov1I 
computer for th• ,:turpo1« of Rtmov1I AemoVll 
vltwlnt/tollcltl"I pornOFIPhY, or 11wutlly 
111pll'tt mtter11I, "hit« mill," or C(lme1 
1pln1c the Govtrnment, 

COHTMCTOR IWATID °''INIU 

12. Dllrttlrd of ~I St1nd1rd1 of Et~icll Admonl.,,mtnt 10-dlY SUtJ1fntlon Rtmov1I 
Conduct for iJt1CutlY1 lranch Employm (5 ~movll "8mov1J 
CFR 2635). 

PIUONNIL RILATIO OFRNSQ 

33. Vlolltlon of th4t Privacy Ac:t. Reprlm1nd 10-dty Su1p1n1lon Remov11 
to.day Suspension Removal 

34. Prohibited personnel practice. Reprimand 10-dlV SUspen5lon Removal 



(Reference: s use 2302) Removal 

35. Partlc:lpatln1 In a work stoppaae, sJdcout, Removal 
or strike. 

36. S.,U,alhar.ssrnent. 

SUPllMIOllY /MMAG!lllAL OISlllVANC! 
Of EMPl.OYll IUCltfTI IWATIO OPFENIU 

Reprimand 
Removal 

37. DllCl1mln1Uon blJOd on r1ce, color, 1111, Rtprlm.tnd 
rtlllJon, "ltlorl1I orlldn, ap, m.rltal 1t1tu1, re.mew.I 
polltle1J 1fflllltlon, or dfllblllty. 

JI, lntcrflftnctt wtth •n employM't fqfcJle "4tprlm1nd 
of, or rnrtlll...,,,.. 1n tmplovee for Romov11 
nercJJln" 1 rtsht to .,i.vt, 1ppe1J or flit 1 
c:ompi.lnt tl'lr~lh nubl!thtd proccdurts. 
39. "-PrlHI IPIMt In employee for 
provldlnt lnforrNtlon to 1n Oftlca of 
Inspector Genetti (or equlvllent) or Offlc:e 
of Spedll Counsel, or to en EEO lnvestltltor, 
or for testlfyina In an official proceedlna. 

40. Reprisal aplnst an employee for 
exerdslnl • rllht provided under S u.s.c. 71 
(Federal l.lbor Man11ement Rtlltlons 
Stltute). 

OfffNIH PRUQUllD IN ITATUTI 

41. Flndlnl by MSPB of rlfuNI to comply 
with MSPB order or of vtol1tlon of tt1tute 
C.utint ltlu•nc:e of Sptdll C:OunNI 
compt11rn ((5 u.s.c. 1204(•)(2) '"d 
12U(1)J. NOTE: PINlty m1V need to bl 
"*dlnJCld with Off\ct of Spe,111 Coul\tet. 

42. OlrlCCJnt, ,..ctlns, or r•"'*'n1 
.. Ntcn not covered bv 1pDroprllt1ont (5 
u.s.c. 110J), 

43. Prohibited 1'0Ntle1I ActMty or Any 
Violltlon of tl'll Hitch Act. 

44. F1lklr1 to deposit Into th• Tr111ury 
mo,,.y 1ccruln1 from l•Pttd 11l1rlel or from 
unused 1pproptt1tlont for sal1rl11 (5 U .s.c. 
5501). 

45. SOhdtln1 donations from any third party 
to prov\de • supervisor or employee of 
l'lllher arad• with 1nvthln1 of value In 
violation of 5 USC 7351 or S CFR P1rt 2635; 
or 1Mn1 a tupervlsor or employH of a 
hllhtr arldt anythlnt of VllUt In Vlolltlon of 
5 USC 7151 or S CFR Part 2635; or Kc:eptlnt 
or u11n1 c:oerc:Jve efforts to obtain 1nythln1 

10-dlV suspension 
Removal 

R.primand 
Removal 

Reprlm1nd 
"•movll 

A1mov1I 

,_.prlm1nd 
Remov1J 

A1mov1I 

Reprlm1nd 
10-d1y Suspension 

Removal 

Removal 

S-day Suspension 
Removal 

5-day Sutpen1km 
~rnov1I 

5-day Suspension 
Removal 

Reprimand 
i..mov11 

Removal 

ao.day 5u1pcnllon 
~movtl 

Removal 

10-day suspension 
Removal 

Removal 

Removal 

Rtmov11 

Rtmoval 

10-day suspension 
Removal 

Reprimand 
Ramov1I 

R1mov1I 

RtmOVll 

R1mov1I 

R1mOV1I 



of v1lue from • subordlnm employee or 
employ" of lower ar-d• in violation of 5 
USC 7351 or 5 CFR 1>art 2635. 

49. Action 1pln1t nltlol'\ll securtty (S u.s.c. JO.d1y SUtptn•lon 
7SJ2). Removll 

so. Mutll1t1n1 or dntroytns 1 public record. Aomov1I 
(18 USC %071) 

Rtmov1I 

INtTMICTK>HS H>ll UH OF TAILI Of P£NALTIU 

Aemov.11 

1. The r1n1t of pen11tla lndlClted In this t1ble II to be uMcl 11 1 tuldt In 1dmlnfsttrln1 dlscipllne to help 111ure 
th1t like dlldplln1ry 1ctlon Is tlken for like off1n11. 
2. Th• 1uspenslon penalties n1ted In th• table are appllcabl• to workdays for thoM suspensions between 1 1nd 14 
days. In 1ccordlnce with Title S, U.S. Code, Chapter 75, •suspended for More thin 14 days• ls lnterprettd to 
opress calendar days. 
3. In ullna this tlblt, conllder1tJon wlH be elven to the following: 
a. The table Is desllntd to be sufficiently broad to In dude mo5t types of offenses, but is not Intended to be an 
exhaustive Ast Ina of 111 offenses. For other offenses, appropriate penalties may be prescribed by dlsclpliMfY 
offlcl1ls for appllCltlon within their junscllctlon, consistent with the ranae of pen11tles for comparable offenses 
llsttd In the table. 
b. This aulde does not cover all offenses for which dl$clptfn1ry penlltles are opressty provfded by law or Civil 
Service r .. ulatlon. 
c. Offemet need not bt Identical In order to support protrnslvely more severe dlsclpl n1ry/adverse 1ctlon tplnst 
1n employtt. For IQmplt, 1n employee who hH received an 1drnonlshment for AWOL an rec:tlve 1 reprimand for 
11etp1nt on duty, 1nd Potllbly bt tuspended or removed for• third offtnn unrelated to tht two prtvlou• 
lnfr1ctlon1. 
d. Whtn 1n employn hit committed 1 combtn1tlon or Mrln of off•nta, • 1rnter '""'tty thin Jt lltttd for 1 
•lflll• off tnH 11 1pproprltt1. 
• · wn.r11ppropn.t1, dtnlollon mty bt u1td In place of remov1l 11 "'ovldtd In thla cn1pt1r, e1Jcept whert 
prohibited bv 11w. 
f. DIKlpllNry pen1IU11wMI11ncrt11v fill bttwttn the r1np• lndlcltld In th11uldt, but In unutu1I cira1mtt1nct1 
lf'Ntlr or 1...., pen11ua '"IV bt lmpoted. In d1termlnln1 dl1clpllNry lctJon to be tlkln In 1 tptClflc Cite, tht 
followint u f1ctor1 thlt will bt conlidtrad II dtod '" DoustHv. VI\ s M.S.P.lt. 2IO 11911). l''"""'btr that lnV of 
the Doulllt flCtort m1Y bt ltther rnltlptln1or1wtv1tln1. Eld't rlltvant fector must bt tddreslld. 
(1) The nature Ind Mtlou"*' of tht offen11, 11\d Its relltlon to the employtt'I dutla, polltlon 1nd 
rtspontlbllltlt1, lndudlnt whither the offtnM WH lnttntlon1I or ttchnlctl or inldvertent, or WH committed 
m1lldously or for pin, or wit frequent1y rttptlttd. 
(2) The 1mployn'1 Job level ind type of emptoyment, lncludlna supervisory or t\dudtry role, contam with th• 
public, ind prominence of the position. 
(3) The employee'• past dltclpllnart r~ord. 
(4) The employn'1 past work record, lndudlna lenath of 11rvlc1, perform1nce on the Job, 1blllty to 1tt •Ions with 
fellow worlcert, ind dependlblllty. 
(5) The effect of the offtn11 upon the employ11'1 ablllty to perform 1t a satlsfectory level and its effect upon the 
supervisor'• confidence In the employH's 1bllltv to perform IHllfttd duties. 
(6) Consistency of the pen11ty with tNM Imposed upon other employHS for tht 11me or slmlltr offenses. 
(7) Consistency of tht pen1ltv wtth 1nv applle1ble 11encv ublt of pen11tla. 
(I) The notoriety of the offtnte or Its lmpKt upon the reputttlon of thl 11encv. 
(9) Tht cllrtty with whkh the employ" WH on notice of 1ny rules thlt w11 Violated In comm1tt1n1 th• offense, or hid 
btln warntd about the conduct In qu11tlon. 
(10) Poi.mt.I for tht empfoyH'1 rehlbMlt1tlon. 
111) Mltlptlnf clrcumstanc.t surroundln1 the offtnM such 11 unutu•I Job ttntlon, ptl'fONlftv problemt, rnentlll 
lmpelrmtnt, h1mtmtnt, or bad fltth, mlflce or prOYOC:.C1on on th1 ptrt of o«htrt lnvolvtd In the m1tt«r, 



• (12) Tht 1cktqu1cy incl tfftctivennt of 1tt.rn1llv11tnctlon1 to deter Mich conduct In tht fucurt by the tmplovot or 
otntrl, 
s. Rcmovll 1c:tlon will be i.wn _,,.,,ever rcrqulred by llW or rtcul1tlon or whenever w1rr1nted by the fKts In th• 
lndlvtdull case. Normllty, protrnlMtly more uvtrt pen1tt111 Wiii be ldmlnlatered btfore removtl tctlon 11 
lrtltllted, unleu the offense ls 50 Mrlout that It warrants remov1l tctlon. The severity or tht penalty will be thlt 
which Is required In ordtr to correct the lttltude or conduct or the employee or to correct the 11tu1tlon. 
h. Althouah oral ldmonlshments or employte11rt not considered formal dlsdpllnary lctlons, 1uch 
admonlthmtnu may be consldered when 11se11ln1tht1pproprl1te penalty for a p1rtkul1r subsequent offense. 
I. 'The "Doustas" f1ctors are not appNcable In those lnltlnus where a specific penalty (e.a., 30 day suspension for 
misuse of a Govemment vehicle) Is required by statute. 
j. If prior discipline Is ustd to enhance the current penalty, It must be referenced In the advance notice (proposal 
letter). 
k. 'Th• "staleness" or a previous offense wiA be taken Into consideration when proposlna subsequent dlsclpllne. 
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Appendix B: 
DCMA 

No FEAR Act Data 



Equal Employment Opportunity Data 
Posted 

Pursuant to the No Fear Act: 

DCMA-Wide 
For the Aanual Period Ending September 30, 2012 

**Mbed C11es are Included in thh report.•• 

Comparafure Data 

Complaint Activity Previou1 Fbeal Year Data 
2012 

2007 2008 2009 2010 lOJJ 

Number of Complaintf FHed 34 36 35 29 2S 45 

Number of ComplainantJ 29 32 35 21 25 41 

ltcpcat ftUer1 4 3 0 0 3 

Complaint• by Bait 
Comp1r1ttn Dita 

Pmiou Fitcal Y ar D1t1 

Not1: Complalna can b1fll1d111/11Jn1 2012 
11111/tlp/1 baa. Thi 111111 of th1 bun may not 200'7 2008 2009 2010 2011 
1q11al total co111J1/a/na jllttL 

Race 19 l t 1S 10 12 25 

Color 9 4 7 2 3 6 

ReU&ion 0 3 0 3 

Reprisal 14 21 11 14 6 11 

Sex 17 14 17 12 JS 15 

PDA 0 0 0 0 0 0 

National Oriain 3 9 ' 3 3 10 



• Equal Pay Act 0 0 0 0 0 
Age 18 17 16 10 13 18 

DisabiJity JO 11 JO 9 3 15 

Genetics 0 0 0 0 0 2 
Non-EEO 0 0 0 0 0 l 

Complaintl by lnue 
Compantive Data 

Previous Fiscal Year Data 

Nt11e: Colllp/11/Jr/6 co11 H flied a/legl1tg 201% 
mllltlp/e btua.T/le 1um of the btun may not %007 2008 2009 2010 2011 
eqUJJI ttllol complal1tb flied. 

Appointment/Hire 0 2 2 2 3 4 

Anianment of Dutin 2 2 3 ' 0 2 

Awards 0 2 0 

Convcnion to Full-time 0 0 0 0 0 0 

Dltdpll•ary Adloa 

Demotion 0 0 0 0 

Reprimand 3 0 1 0 4 

Suspension 1 2 1 0 3 2 

Removal 0 0 0 0 2 

Other 0 I 2 0 2 s 
Duty Hours 0 0 0 0 0 2 

Evaluadon ApprajsaJ 2 3 3 2 4 

Examinationffcst 0 0 0 0 0 0 

Harutmeat 

Non-Sexual 4 3 13 9 7 14 

Sexual 0 l 0 0 0 0 

Medical .E"amlnation 0 0 0 0 0 0 

Pay (lncludins Overtime) 0 0 0 I 0 

Promotion/Non-Selection 16 12 11 ' 7 9 



ReanJpment 

Denied 

Directed 

Reasonable Accommodation 

Reinstatement 

Retirement 

Termination 

Tennt/ConcHtiom of Employment 

Time and Attendance 

Trainina 

Other 

Proea1lng Time 

0 0 0 

4 2 

s 4 7 

0 0 0 0 

0 2 0 

2 3 2 

8 17 9 12 

3 2 6 2 

0 1 3 2 

0 0 0 0 

Comparative Data 

Prevtou1 Fllcal Year Data 

2 0 

0 0 

4 

0 0 

0 0 

3 

4 0 

1 3 

2 

0 2 

2012 
2007 2008 2009 2010 2011 

Complaints pending during fiscal year 

Average number of days in 
investiption 

Average number of days in 
final action 

206.93 274.86 28S.S9 282.80 2S8.00 363.87 

88.05 100.17 27'.21 33.92 229.80 36.25 

Complaint pendina during fltcal year where bearing wu reqUetted 

Averaae number of day1 in 
lnve1dption 

Averaao number of day11r1 
fin1l action 

193.91 262.47 288.07 282.46 197.20 372.54 

29.00 19.75 14.50 14.62 85.00 41.00 

ComplaJnt pending durina fltcal year where hcarina wu not reque1tcd 

Averqe number of days in 
investigation 

Averaae number of days ln 
final action 

254.67 327.SO 274.00 283.43 318.80 307.SO 

253.40 261.00 564.89 12.SO 266.00 34.67 

Complalat1 Dl1mlned by Agency Comparative Data 



Prevlou Fltcal Year Data 
2012 

2007 2008 2009 2010 2011 

Total Complaintl Dlsmiued by Aaency s 8 s 12 4 JS 

A verase days pendins prior to dismissal 46 .. 14 -17 -1 54 1,, 

Complalntl Withdrawn by Compl1ln1nt1 

Total Complaint& Wi\hdrawn by 
6 7 0 10 Complainants 

Compantlve Data 

Total Fl.aal Aaeney Actlon1 Finding Previou1 Filcal Year Data 
2012 Discrimination 2007 2008 2009 2010 2011 

# % # •.4. # % # % # •1. # % 

Total Number Findinas 0 0 0 0 0 0 

Without Hearin.a 0 0 0 0 0 0 0 0 0 0 0 0 

With Hearing 0 0 0 0 0 0 0 0 0 0 0 0 

Fladlnp of DiKrimlnatlon Rendered by Comparative Data 
Bult Prcvlou1 FlKal Year Data 

Ntltv Co""'1•l110 ca11 l#fll1d a/111/111 2007 2008 2009 2010 2011 
2012 

1'1Ultlpl1 btun.Tll1 '""' o/tlr1 baa mq 
# % # % # 11ot 1q111/ 10111/ co111p/11lna 11ndjlndlnp. ~. # •1. # % # ~. 

Total Number Flndlap 0 0 0 0 0 0 

Race 0 0 0 0 0 0 0 0 0 0 0 0 

Color 0 0 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 0 0 0 0 0 0 

PDA 0 0 0 0 0 0 0 0 0 0 0 0 

National Orisin 0 0 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Aae 0 0 0 0 0 0 0 0 0 0 0 0 



DiubJHty 

Oenetict 

Non-EEO 

Findiap After Hearina 

Race 

Color 

Religion 

Reprisal 

Sex 

PDA 

National Oriain 

Equal Pay Act 

Aae 

DiublHty 

Oenetic:1 

Non-EEO 

Ftadlnp Without Hearing 

Race 

Color 

ReHaion 

Reprisal 

Sex 

PDA 

Nadona1 Oriain 

.Equal Pay Acl 

Aae 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 



Disability 0 0 0 0 0 0 0 0 0 0 0 0 
Genetics 0 0 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

Compantive Data 

Flndlap of Discrimination Rendered by Previout Fitcal \'ear Data 
2012 Juue 2007 2008 2009 2010 2011 

# % # % # % # % # % # % 
Total Number Flndlap 0 0 0 0 0 0 
Appointmem/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Anipment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Convenion to PulJ-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinary Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 

Evaluation AppraisaJ 0 0 0 0 0 0 0 0 0 0 0 0 
ExamJnadontrc1t 0 0 0 0 0 0 0 0 0 0 0 0 
Haru1ment 

Non· Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Bxamination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay (Includins Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Reassignment 



Denlcd 

Directed 

Reasonable Accommodation 

Reinstatement 

Rotiremwt 

Tcnninadon 

Tenm/Condition1 of Employment 

Time and Attendance 

Tra1njng 

Other • User Defined 

Fiadinp After Haring 

Appojntment/Hire 

Auignment of Duties 

Awards 

Convmion to FuJl~time 

Ditciplinary Action 

Demotion 

Reprimand 

Suspen1ion 

Removal 

Other 

Duty Hours 

Evaluation Appraisal 

ExanUnation!Test 

Haraument 

Non-Sexual 

Sexual 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 



Medical Ex1mination 

Pay (lncludJna Overtime) 

Promotion/Non-SeJection 

Reassignment 

Denied 

Directed 

Reasonable Accommodatjon 

Reinstatement 

RetJrement 

T ennination 

Terms/Conditions of Employment 

Time and Attendance 

Training 

01ber - Uter Defined 

Fladlnp WUbout Hearin1 

Appointment/Hire 

Assianment of Duties 

Awards 

Conversion to Full-time 

Disc:ipUnary Action 

Demotion 

Reprimand 

Suapen1ion 

Removal 

Other 

Duty Houn 

EvaJuatJon Apprainl 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 



Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 

Harassment 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 

Reassiarunent 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 

Direded 0 0 0 0 0 0 0 0 0 0 0 0 

Reaonable Aec:ommodadon 0 0 0 0 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

.Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 0 0 0 0 

Other - User Defined 0 0 0 0 0 0 0 0 0 0 0 0 

Comparative Data 
Pendia1 Complabau Filed la Prevlo111 Previou1 Flteal V nr Dita Fbcal V can by 8t1tu1 2012 

2007 2008 2009 2010 2011 

Total complaintt &om prcvlou1 FilCal Y eart 0 0 0 0 0 0 

Total Complainants 43 41 42 49 37 39 

Numbtr complllntt pmdln1 

lnvctdption .. 4 I 2 4 2 

.ROI issued, pending Complainant'• action 0 0 0 0 0 

Hearing 7 12 18 14 8 14 

Final Agency Action 3 6 1 3 3 



Appeal with EEOC Office of Federal 
Operations 

Complab1t lovntiptloa1 

Pendins Comp1alnt1 Where lnveatiptions 
Exceed Required Time Frames 

18 14 10 8 8 

Comparative Data 

PrevJoa1 F.ltcal Vear Data 

2007 l008 2009 2010 2011 

10 

1011 

10 10 7 9 JS 13 
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Appendix C: 
DCMA Policy on 

Hara sm nt 



DC:M/\-DPS 003 

DE EN · CONTRACT MANAG MENT AGENCY 
J90 I A AV NU , BUILDING I 0!>00 
fJOftT L. \llRGINIJ\ 2 0 lol 80 

MEMORANDUM FOR ALL OCMA ~MPl.OYEES /\ND APPLICANTS 

SUBJECT: Policy Stnlemcnt on I lnra1um1cnt 

OCT 01 2012 

The Dcfonite Contract Muna~mcnt Agency (DCM/\) ia commiucd lo a workplace free 
from harusmenl bnKd upon race. color. wx (\\he1hcr or no1 of a M.-xual na&urc and includinu 
iwmc-gcnder horu:fmcnt and gender identhy harassment). M:xual orientation, reli1:ion, notional 
origin. age (40 and over), dilMlbilhy, rcpriiml, marital lf1atu.'f, polilicaJ uffiliadon, purenull flatus, 
igene&k prcditpoaition or retaliation. Workplace haru11men1, including r""tn'italll or retaliation 
a;ainst any compluinan11, wilnc lK?I anJ any "111ployec• who provid.: information. i:1 
umM:eqnuble condtM:t und will not be: aoleruu:d. I lur.a lff™:nl violotn 1hc 1uandardlf of rcapccl, 
loynlty and lnh:avity rcqulr~ (rum all IX 'M/\ employee,.. 

/\If lhc Dlrec:lor or rx·M/\. I huve u ,wrtunal 4,annmhrnc:nl anJ N!lf'C'ln8lblllly '" cnt urc 
dull our wurkpluce Is free 41f hurm11mcn1 unJ 11 I" lmpcmtivi.: &Ital i.:wryorw undcr1mmd1 Whut 
cun1Hhu1e1 haru1n1en1. I IW'W11Hm:n1 11 uny unw\llcomc v.:rbol or ph)'1h:ul conduc:t f".:~lnah:J 
dw lu uni: or mur.: h:pJJy prolcctcd baJM:lf 1hu1 (I) hf tJuOkli.:nlly 11evcr.: ur ~rvoMlvi.: 4.!nuugh 10 
c:rcale u hutllli.: work environment~ or (2) whi.:n It ri.:1ull11 In u 1un1iibh: chon114: In un i.:mploymi.:nt 
itlulus or b4:ncnt:. (c." .. Jcmotlun. 11:nninutlon. foilun: In promote. etc.). 

A ho9'ilc work environrm:nt occurlf wlu:n unwch:onw comments or conduct d~ to lhc 
legally protected bases unreasonably ln&erfcrClf with an cmploycc1

11 work pcrfonnancc or creates 
an intimidatins. hostile or offensive work environment. Anyone in the workplace might commit 
1his ty~ ofhara.!liHncnt - munag'-'Tl14.'11t offidul, co-worker. or non-employee .. such Wf a 
controc&or. vendor, or gues&. The victim eun be anyone ulTcclcd by th<: conduce, nol just ltk: 
individual at whom lhe ofTcmtivc conduce h1 directed. 

DCMA 1tric1ly prohibits any hur.iHing bchaviofll, inc:f uding, but no& limited to: 

• Unwelcome lk!XUUI udvancc~. requc111J1 for M:Xual fovor5 ond all other verbal or 
physical conduct of n 11CXuul nn&un:; 

• Muklnu ur dm:ah:nln" r\lprhW'lllf ror refu1tlnu 14:XUOI fuvor1: 

• t~epcah:d rcqucltt" lor Jutes or ' IW•llonK 11hout om:'81fC" llfc: or \i"fK:rlc:ncclf: 

• Unwelcome J'h.titlcul conuu:t !Ktch us pinching. kl111iny. lnuppropriot4:ly couchiny 
uno&hcr cmployc\i, ur lmf":~lnu unoth4:r \lmploycc'• nonnol work movement: 



• Slurs. jokes. pos1ers, canoons. pictures, off cnsivc gc~lurcs. dcrova1ory remarks. 
nc"ative stcrcolypina&. or offensive sounds that are based upon any protected 
slalUs or directed lowards an '-''111ploycc due 10 a pro1ec1cd swtus: 

• Acts of physical violence. lhrcals of physical violence, or olher physicaJ 
in1imidatinai behavior directed toward an employee due 10 a prolected status: and 

• Continuous discriminatory activities. cnga&&cd in because of an ~-mploycc having u 
protccaed 1tatu11 dull is not uplicidy SClCUDI (or race, age. etc.) (e.g .. unequal 
di1tribution of work. IKk of wttisaunce when tuc:h uni1tanc4: i11 provided to lho:ic 
outside the prot~-clcd •tutus. hidin11 \\Ork tools or equipment. etc.). 

All r~rtl of haraMnwnt shall ~ lnvc1tlptcd whhuut exception. T(l l~ cxtmt J>OHiblc, 
the lnvclftlpllon will be cond&K:tcd In u conlltk:ntlul munrM:r In ordcr to pruhM ull purtlc11 
in\lolvcd. ·~ 1hall bl no rct11llatury &M:&lun for nunu" haru11mcn1 comf'hdnt. I lowcvcr. If' it ht 
dck:rmined &J\cr the lnv"11lptlon that th\: cumplulnt con11l•l4:d ur f'ullk: chura14:1t or thut wt 

cmpluycc hwl pru\lldcd fallfC lnfom111tlt1n. dlitc:ipllnary &H:tlon will be: 1u1ccn U&1Uinlft t~ employee 
who filc:d the: complaint or pro\lldc:d the: fal1e: infonnolion. 

Ir you feel thut you huv..: "'-"-'" u vic1im or any ronn of haru.'lsmcnt. you 5hould repon the 
ollc.icd act immediately to your fiM-lcvcl or 8"ond-lcvcl supervi!Or. upproprlate official11 of 
OC.:MA ·s Equal Employment Opportunity (EEO) Office und/or your commanding officer. 

All managers und supervisors arc responsible for mukin~ sure thut our workpluce is a 
positive and safe environment for our cmploycc:s - free from any and all di:scrimination. 
harassment. intimidation or olhcr prohibilcd behaviors. Mnnaaers and 1upcrvi80f's will be held 
accountable if these behavior:i 111c ullowcd. Every OCMA employee m~I be committed to 
cnsurinu that DCMA 's mission is not compromised by unucccptablc behaviors such as 
haronm4:nl. reprdlcs11 of the form. 

Ir you me u put or preM:n\ DCMA employee, or un upplh:ant for employment. and you 
feel that you have been haruim:d, you may conluct an EEO coun11clor lll (804) 734·2454. 



--- - - - - - - -
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l)(.'MA·lJl'S 001 

DEFENSE CONTRACT MANAGEMENT A GENCY 
3 0 I A AVENUE, OUILDIN C I 0500 
FORT LE VIRGINIA. 2380 I 1809 

MHMORANf)UM 1:0R Al.I . lX'MA HMl'J.OYl!ES ANO Al'l'LIC'ANTS 

SUBJECT: l'ulicy Swtcmcnt on E')uul Employmc111 Opponunily 

OCT 01 ?017 

The Dclensc: Contract Management AKcncy (IJCMA) is fully commith:J to strict 
adhc~e lo the Jetter and spirit of Equal Employment Opponunit)' (EEO) lows. policies, 
regulations and rcquircmcnls. This adherence includes providing to all employec21 and applicants 
lhe obilily to work nnd advance due to their meril. ability and potential. free from ~ial, personal 
or institutional barriers of prejudice or di:M:riminalion based unlawfully on race, color. religion. 
age. sex. no1ionaJ origin. disabili1y. rcpri5al, marilal status. sexual orientation. parental status. 
genetic prcdispo5ilion, political affiliation or other prohibited non·meric factors. Inc principles 
of EEO arc inherent in our core valLK.-s of dignity. resJX.>tt, loyalty and integrity. 

I om pcrwonally committed 10 our EEO proavum ond expect 1hoc everyone in OCMA will 
tontributc lo its success. Acco"Jina)y, each of' m maooaicrs. sufX!rviflOrt and cmploycc5 -
is responsible for cnsurins 1ha1 chi: OCMA work environment is (ri:e f'rom any fom1 of 
JitK:rimina\ioo or haru1mcn\, SUth bc:hivinr ~rodcA momle. undermine• \eomwo~ nnd impedet' 
f'(rrormam:1: Kool11 and mh11Jion ubj~cilvn. \Jnluwlul JIKrlmlnualon will nut ~ prm:aked, 
.:ondun'1d or lol~ruh:d. 

'J lw •~e~H o( our l!l ~O pruwram rcqult.:11 u .:ontmh1nc11110 lX.'MA '1t ummuulv'1 
'1mploymcn1 protJram lnltlotiwtt t11t "cll Wf th • n1:cJ to proviJ'1 mnxfmum c:mplo>-1n~111. 
profculonttl dc:vc:lopmc:nt. itnJ upwurd moblllty oppununhle11 for ull c:mplo)c'1!f. I lwNrurc:. ull 
man11&4=1'1 ;nd uf'(rvl1K>r1 RN Nttl'On1dbh: ror '1n1mrinaa thol ~MJnncl Jec:i1lonlf urc: lillr and 
cquhoblc:. 

Thole 1'4:C:kina advice and assistance in rc:solvins workplace discrimino1ion i1hould 
contact OCMA 's EEO Office. OCMA employees arc also cncouru&&ed to repon prohibited 
activity through their chain of command. Civilian and military managers and superviM>rs have 
an oblisation lo immediately explore such allcsations, identify problematic behavior, unJ take 
appropriah: corrective action. 

For continued mission succcn. c1.JCh lJCMA employee must fuJly i1uppon the EEO 
proaram. DCMA strives to be a workplace of mutual respect with upprcciation for diverse 
backgrounds nnd c:ultun:s, where each member is valued as an individual "ith cquul of'ponunity 
to rc:ath hi11 or her fullest l'Olentiul potsiblc. Equol treolmcnt ill e11sc:ntial for reaching our goal as 
a model EEO employer. I uk uJI ~-mployec1 10 unc.k:nmand I hot by enlKlrina equal opponunlty, 
our Aaency onJ our Nolion will be 111ronacr. 



If yuu ur.: u pw.1 or pt\:!k:nl 0 ·MA .:ntpluyi:.:, or un llf'plkunt for .:mpluym"-nt, und yuu 
r.:.:l 1hu1 )'OU huvc ~ ... 'ft tfU~i..tttcJ to unlawful Ji#\:riminoaion. )'OU 1nuy i:onl&K:I W1 HEO 
t'nun~lor ul (H04) 734·24~7. 

iE.~;. 
Director 
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DCMA-Drs 004 

DEFENSE CONTRACT MANAGEMENT A GEN CY 
.3901 A J\VC:NUE. BUILDING I 0 00 
FORT L E , VIRGINIA. 2380 I I 809 

MEMORANDUM FOR ALL DCMA EMPLOYEES AND APPLICANTS 

SUBJECT: J>olh:y Statement on Diversity and Inclusion 

OCT 01 2012 

Th4: lkfmsc Cnntruct Munoaemcnt J\grrK:)' ( DCMA) is committed to cn:olin11 ond 
muintainina u culture that vuh~lf and lcwrasiciJ divcl'lfity which cncompM~• the full run~ of 
tulcnt1. lkilh1, P"l'J":cllve1, ~k~.ruundlf and Ure cxf",'rlcrKct, Such u culture:. where 1lmilurillc1 
unJ JifTc:rcnulf or individual• urc vulwJ nnJ lcvcm~. ""'11hlc1J cuc:h cmp1oy~c 10 rcuc:h hl11 nr 
her potc:ntlul und m'"'imizc: cth:lr c:ontrlbutloi1JJ to our o~nc:f If stna1.:.,1c aimds und ohjcc:tl\•clf, 
'I hh1 c:ommiuncnt to Jlvc:r11ty und lnc:lu11lu11 ~'ttlf".'"c,.. our ~orkfltrcc: to h\:ucr o~a:on1171l•h the 
IX'MA ml•1don, 

Dlwrshy "°c' beyond the cfTonit rc~uln:d to be In c:ompliuncc with '-~uul employment 
upponunity and antidiKrimlnation laws und n:aulolions. In order 10 conlinuc mcctin1 our 
mislfion in lfupponing 1hc wurO@hh:r, we musl cn1urc chat divcntily and inclusion stmac:aic:lf 011: 
intearatc:d into our agency policies. practices and procedures us diversity drives Innovation, 
creativity and competitive strength m well a.'f employee productivity. cm~agement and retention. 

All lhc Director of DCMA. I ur1ic cuc:h of you to lead by example by ln:oling one another 
with dignity and respect, by manaaing slcreotypcs and not pc:rmiuing them to impact your 
decisions in the workplace. and by committing your suppon in helping the agency diversify lhe 
workforce BO that it more accurately rc:llccl" the public we l'k:rvc. 

I i.:ull upon all DCMA supc:rvisont. managcnt and leaders to embrace: divcrJity and 
lm:lwtion und 10 c:nsun: thut all civilian und military pc:rtt0nrn:I un<k'Dtund they an: able lo 
m:hicvc: their full po1cn1i11J. n:prdlcH of their 1imilurllic1t or difTcrcnccs, while contrlbutlnii lo 
d1e DCMA mi11ion. I al!IO cxpc:cl lcadcrlfhip. in conjunction wich the Dim:1or. Hllool 
Employm.:nt Opponunicy und chc l>lvcndly Advl10r 10 c:flablh1h tralniny. mcniorlnw nnd 
dc:vclopmcnl proarum1und11pprnrn:hc1 &hut c:nmm: oll l~MJ\ f".'l'llOn~I huvc: the JJklllJJ tu 
nuvlgak: cun:cr prowrt:Hlon 1t\M:cc fully. 10 pruvJdc culluraJ uwurcnc•• truJnlnai w1d rmwlllc 
opproprlolc: U!Oli1umcc 10 c:1thurn:t: orai1111lzu1lun11I cupubllhlc:1. 

D<.'MA 111 fully c:nmmluc:J cu h:v.:ruHln1 dlwnflty and im:l1111hm "'111t pruc:tlccM 10 idc:ntil)' 
nnd develop 1hc: i,c,., tulcnl. c:n:111c: c:Oecclvc: 1cum11. oc:hlc:vc: exccllc:nc:c und realize mi111don 
1Utc:cn, I c"pc:c:t oJI c:mploycc8 lo rc:11pc:c1 1hc value nf divc:ntlty um.I lncluitlon. 

~-
t>ireclor 
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• G> 
tX'MJ\·JJPS 00.S 

DEFENSE CONTRACT MANAGEMENT AGENCY 
'JOO 1 A AVEN UE. BUILDING I 0500 
FORT LEE, VIRGIN IA 2.3801 1809 

MEMORANDlJM FOR ALL IJ('MI\ EMl'l.OYhES ANIJ Al'J'l.l('AN rs 

SUIJJHC'I': l'olh:y Stuwm.int on Ahcmutlw l>iitpu&c K1:11Ulu1lon 

OCT 01 2012 

/\it th1: l>ir1:1:tur. OcfcnM: <.'untrm:& MunuiJCm1:n1 l\11cn..:y (1'l'MI\). I fully fluppon H41unl 
Employm~nt Opportunity <.'mnmil41Jlon (EEO(') objcl.!&ivcs in cinubli hin.i on E41uul Employment 
Opportunity (EEO) J\ltcmutc l>ilf'lllc Kc1K>lu1ion (ADI() pr-011rom within OCMJ\. The OJ&cm:> 
hm ~liinalc:d the IJircctor of EEO u the rcsf'Onsiblc proponent for administrution anJ ovcr.1i"ht 
of the EEO ADR program. The EEO Office wilJ make uvuilublc un informw EEO /\DR 
pr«X:cs5'pro;rwn for employees to use in uddhion to the tradhionuJ EEO pr<M:css. The EEO ADR 
proairam is a subset of the agency ADR program thut is maintained by DCMA 's General 
Counsel. 

OCMA's preferred method of AOR is mediation. Mediation offers disputing panics on 
opponunity to openly express their J)Ollilions und intcn.-,ts in n.~lving disputes in a mutually 
satisfactory fashion. Additiooolly. ADR pmvid~ an impunial and indcfX.'Odcnt forum for panics 
to diKuss the dil'lpUtc and develop a realistic u~1men\ of each o\hcr'ti position. DCMA's 
mediation process is dcsigm:d 10 "'"sure timely procc".sini (c.". to indudc the reinforcement of 
EEOC's core principles of volunwrlncu. neutrality, confidentiality and cnforccubilhy). 

• Jlo/1mwrJn11.Y.'t. Punkip111ion In Imo l\l>R iif vohm&ury. I Jowcwr. punidpution ht 
mundotor)' for munu11crl/11upc.:l'\'l~r:t m1w th~· u1111rh:wd hu9 clcch:J /\flit A1t ttw 
proponent N&pon1iblc for munagin11 the pro11rom, HEO will decide on u ClUtc•b)'•C:u~ 
bwlht Wh(1hcr h ht llPf'ntf'tlotr to ont:r nk:dlutlon. ,,. mcJlu&lon ,,. om:Nd. the UINti:loruh: 
with *'llh:mc:nl authority wlll c.lclc"'1lnc who will portlc:lf'Olc In 1114:dlutltm. l'urtlc:lpanl" 
'"~ Nqulr.:d tu m:jUthih: In IJoud rullh but DIC under no obllaio1h1n to llC:tllc. 

• N''"""'''>'· 'Io cnl4Urc nculrulhy. m.:tllutlon will ~ cond~lcd h) u ncu1rul thirJ pan), 
called II medlotor. lt 1 .. the n::tf)l>ntfihilhy or·~ EEO Office to Cl1t4Un: &hut the mediutor is 
nci&ll4.-r ~quaint~ with nor un cmploy"ec from the Mme unit nM the ua;ricvcd party or the 
management omciul with f!Cttlcmcnt uuthorit)'. The role of the mediator 111 to fuc:llhute 
the process rather than to cvuluuh: pmdtions of the punicis. 

• C'o11jidcnti11//1y. /\s a means to promote open and frank dh1cussion, nil panicipunts mu:it 
aKrce, in writing that any informution disc:lo!JCd during the mc.:dintion process, other thun 
discoverable documcntalion. will remain c:onfiJcntinl whether or not mediation is 
llUCC:CllSf'ul. 

• J::11for,·1whil/1y. If resolution i11 &M:hi"-vcd in mediation. the tcm1s of the rc:fOlution will be 
JM:t forth in u written rM:gotiatcd JM:ttlemcnl uarccmcnt thut is bindina& upon both partkll. 



Problem prevention uncJ early resolution is OCMA 's primary objective. Therefore, I 
cncourayc cmploycciJ to porticipacc in lhc EEO ADR procclJll in order to rc!IOlvc workplace 
disputes ot the lowest possible level, climinntc complaints of discrimination, and improve 
prod~livity throuiJhout lX'MJ\. 
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DEFENSE CONTRACT MANAGEMCNT AGENCY 
01 A AV NU Ull .. OINC. 10~00 

OHT L. • VlftGINIA 23801 ·180 

DCMJ\-DPS 002 
OCT 01 2012 

MEMORANDUM FOR ALL DCMA EMPLOYEES J\NO J\PJ>LJCANTS 

SUBJECT: Policy Suuemcnl on lndivic.Juuls with Disubili1iell und DisublccJ Veterans 

The DcfcnlK: Contract Mana1&cmcnt Agency (DCMA) is commillcd to equul employment 
opponuniticl' for Individuals with Dillahili1ics (IWD) and Oiimblcd Veterans. J\t DCMA. our 
focus is 10 provic.Jc reasonable accommodations and 4."nlfurc equal cmploymcnl opportunity (EEO) 
in the hiring. advancement, training and trcutmcnl oflWD und Disoblcd Vctcmmt. No quulific<l 
individual will be denied the opportunity !Or odvanc:cmcnl solely bcc:au~ of his or tx,.,. disability. 
The simple rule is lo focus un the ability. not 11 disability. 

To 1'Upport lht:K iiouls, we affirm our cummltmcnt to thctl\: prirn:iplc11 onJ cniturc 1hu1 
EEO is t~ lftandord for IX.:MA. Equal "-mploymcnl opptmunily "" IWI> oml l>hw1bl6:d Vctcmn8 
h1 an ag.:SM:)' J'f'OUr&m. and 1~ 1mo omcc Mlf pmurnm rcllp!HttHhilily. Wr. n1Ulfl ""· huw~wr. 
lk:l'\'c ,,. uJ\l~Dlct IO make lhi: nccl.'JflQI')' chun"c tu uver.:umi: burrlcrt lhlll rc.-1rlc:t opponunhlcit 
ror all IWO. II it lhe pvlh:y or OCMA w n:11»0nubly uc:c:un11nudu1.: quullstr.&J lmJlvlduallf wilh 
Ji.abUhh .... unh:u the K~ommoJutlon woutJ impolk: an undm: hnrd•hip on oaacnc:y u~radon• 
um.I/or "'"'cu Jir.:cl thrcut to the IWD or ull~rit. 

The UCMJ\ EEO Oflkc will uv.:rtK:..: 11~ rcu1mrwblc m:conmKKlutiun pro1:c111J unJ IK:r\11: us 
the c1:n1rul u"..:ncy n:tourcc for JWU oncJ DilWbkd V"1cruns. lnfonnu&ion on the procedures for 
n:quc:ninii a reasonable OM:commudation can be obudn~ by con&ucting the DCM/\ EEO Onicc 01 
(804) 734-2477. 

Alf DCMA lcad4.-rs, we will strive lo maintain a ci\lilian workforce in which IWD and 
Disabled Veteran•. including those with tarac1cd di83bilitie5. arc represented in every DCMJ\ 
Ofl&anizution. We will continue 10 meet thill chnllcn~c with zeal. dedicated to our mh11don or 
providlnii 1uppon to the U.S. military. 

tR.. Wllllum•. Jr. , 
Oircctor 
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lNREPLY 
REJ'ERTO 

DEFENSI~ COMMISSARY AGENCY 
HEADQUARTERS 
1300 E AVENUE 

FORTl.£E, VIRGINIA 23801-1800 

MEMORANDUM FOR DIRECTOR, DIVERSITY MANAGEMENT 
AND EQUAL OPPORTUNITY 

SUB1ECT: Notification and Federal Employee Anti-Discrimination Act Report 

MAR 2 6 2013 

As required under Section 203 of the Notification and Federal Employee Anti
Discrimination (No FEAR) Act, I have attached the Defense Commissary Agency's annual report 
on its performance under the act. 

My point of contact for this report is Mr. Kevin Hennelly. He can be reached at DSN 
687-8000 or (804) 734-8000, extensio!l14-8549,orkevin.hennelly@deca.mil. 

Marcus G. Lashley 
Director, Equal Employment Opportunity 

Attachment: 
As stated 

[:_, 

. . ) 

Your Ci~r"':r"';fssary ... It's Worth the-.-·~! 

mailto:kevin.henneny@deca.mil
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NOTIFICATION AND FEDERAL EMPLOYEE ANTI-DISCRIMINATION AND RETALIATION ACT OF 2002 (NO FEAR ACT) 
Defense Commissary Agency 

INTRODUCTION 

Public Law 107-174, the Notification and Federal Employee Anti-Discrimination and Retaliation 
Act of 2002 (commonly known as the No FEAR Act), was enacted on May 15, 2002. It was the 
sense of Congress to increase accountability regarding violations of anti-discrimination and 
wbistleblower protection laws. The No FEAR Act directed Federal agencies to post quarterly 
Equal Employment Opportunity (EEO) complaints data on their public Web site, reimburse the 
Department of Justice judgment fund as required, and submit an annual report to Congress. 

In accordance with Section 203 of the No FEAR Act, this eighth Annual Report to Congress 
includes the following data and analyses for FY 2012: 

> Number and status of cases arising under anti-discrimination and whistleblower protection 
laws; 

> Amount of money reimbursed to the judgment fund; 

> Number of employees disciplined for discrimination, retaliation, harassment, etc.; 

> Final fiscal year-end statistical data posted; 

> Aaency policy regardina disciplinary actions against employees who violated discrimination 
laws or committed other prohibited personnel practices; 

> Examination of trends, causal analysis, experiential knowledge, and actions (taken or 
planned) to improve complaint or civil rights programs; and 

> Adjustments needed to comply with reimbursement requirements. 

For comparison purposes we have provided data for FY 2008-2012. 
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NOTIFICATION AND FEDERAL EMPLOYEE ANTI-DISCRlMJNATION AND RETALIATION ACT OF 2002 (NO FEAR ACT) 
Defense Commissary Agency 

EXECUTIVE SUMMARY 

This is the Defense Commissary Agency's (DeCA) eighth annual report to the Congress under 
the No FEAR Act. The Agency has carefully monitored complaint activity and has complied 
with all posting requirements contained in the Act. The report shows that DeCA has experienced 
an increase in discrimination complaint activity and some declines in processing timeliness. 
Complaint activity has reached its highest level since FY 2005 with the number of new formal 
complaints tiled by DeCA employees increasing from 128 in FY 2011 to 140 in FY 2012. The 
time that complaints are in the investigation and hearing phases, parts of the complaint process 
that are out ofDeCA's control, has increased. 

During FY 2012, the DeCA Inspector General (IO), Fraud, Waste, and Abuse Unit received six 
complaints alleging reprisal or retaliation. The IO's preliminary analysis revealed that most 
issues did not rise to the "reprisal due to protected communication" level, and complainants ~ 
advised to resolve their issues through the established courses of redress. One contact who 
complained of the possible threat of reprisal was provided contact information for the Office of 
Special Counsel (OSC). However, it is unknown if the complainant contacted the OSC. The 
OSC has not contacted the DeCA IO about this complaint. The IO has no record of any 
disciplinary action being taken against supervisors for reprisal in FY 2012. 

The IO received 21 contacts regarding possible EEO issues. One other contact included an 
allegation of sexual harassment. Preliminary analysis revealed that most issues did not rise to a 
level that required further action. Complainants were advised to resolve their issues through the 
established course of redress. Ten of these complaints were referred to either the EEO office or 
to management for action or information. No further action was reported regarding these 
referrals. 

While complaint activity has increased, there was just one finding of discrimination in FY 2012. 
The Agency settled 10 complaints during the informal stage and 36 formal complaints. Sevcnty
five informal complaints were withdrawn or did not otherwise lead to a formal complaint filing. 
DeCA's informal resolution rate was 37 percent 

DeCA paid $818,779 in monetary benefits to settle formal complaints and for the single case 
involving a finding of discrimination during the administrative process. The Agency paid no 
monetary benefits for settlements during the informal stage. Total reimbursement to the 
judgment fund was $232, 740 which covered three cases filed in Federal court. The Agency took 
no disciplinary actions for illegal discriminatory behavior during FY 2012. An inquiry was 
conducted regarding the one finding, but management's action in this matter did not rise to the 
level of culpability. The Agency has provided training and assistance to managers involved in 
settlements when needed. Unfortunately, the cost offonnal settlements more than doubled when 
compared to the prior fiscal year. The rise in monetary costs associated with findings and 
settlements are a concem for Agency leaders. The Agency has begun a "Civility" initiative with 
the goal of improving relations between employees and managers that we expect to lead to a 
reduced level of complaint activity. 
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FORMAL EEO COMPLAINT DATA 

The Apcy posted and prominently displayed a link to No FEAR Act data on its main Web site 
(www.commissaries.com) for FY 2012. Final fiscal year-end data may be found at Appendix B. 
The following pages provide an analysis of selected complaint data. These charts represent the 
status of DeCA's complaint program at the end of each fiscal year starting with FY 2008. Data 
for FY 2008-2012 is provided for comparison purposes. This data was reported to the Equal 
Employment Opportunity Commission (EEOC) on EEOC Form 462. 

Complaint Proceuin1 

The Agency bas experienced an increased rate of complaint activity during the most recent fiscal 
years. DeCA averaged 103 new complaints per year during the past five years. After a drop 
between FY 05 and FY 08, the number of new complaints increased steadily from a low of 66 in 
FY 2008 to the 140 filed during FY 2012. The rise in the number of complaints without a 
corresponding rise in the number of findings of discrimination indicates that many complaints 
may not truly involve an EEO matter. Rather, employees may consider the discrimination 
complaint process to be the most effective system for addressing their workplace concerns. 
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The Department of Defense (DoD) Civilian Personnel Management Service, Investigations and 
Resolution Division (IRD), performs all of DeCA's complaint investigations for a flat fee of 
$325 per case. This fee defrays investigators' travel costs, but does not cover the entire cost of 
investigations. IRD estimated that DoD investigations cost an average of $4400 in FY 2012, a 
significant reduction compared to previous years. 
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This figure does not include resources expended by the DeCA EEO staff to set up investigations 
and staff time for managers to provide evidence and be interviewed by investigators. For 
complex cases, it is likely that Agency costs exceed $10,000 per case. 

The number of cases pending investigation increased sharply during FY 2012. Two factors 
appear to have contributed to this condition. First, the Agency's dispute resolution team was 
short handed during most of the year. While this situation has improved, there were delays in 
obtaining documents, accepting complaints, and initiating the process with IRD. 
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..-------- - --- - --- - ------- -
Complaints Pending Investigation 

80 

70 

80 

50 

40 
30 

20 

10 

0 
FY08 FY09 FY 10 

Flec11I Year 

FY 11 FY 12 

----- -

The second factor is IRD's backlog of investigations. While DeCA has traditionally received 
timely investigation service, IRD has continued to experience case processing delays primarily 
due to staff shortages. The DoD Chief Human Capital Officer is aware of this situation and DoD 
bas implemented several promising activities designed to facilitate completion of investigations 
within an average of 180 days. The average time required to complete investigations increased 
to 2S6 days in FY 2012. As DeCA's new staff members become more familiar with Agency 
processes and IRD reduces its backlog of complaints pending investigation, we hope to see some 
improvement in timeliness. 

As shown in Table 2-2, the cases pending investigation at the end of the fiscal year have been in 
processing for a relatively long period of time when compared to the situation at the close of FY 
2010 and FY 2011, and arc approaching the levels seen in FY 2008 and FY 2009. The same 
factors that have contributed to the overall increase in complaints pending investigation arc 
likely to be responsible for the increased age of pending complaints. We understand the need for 
vigilance in this area and remain optimistic that efficiencies identified through IRD's use of the 
Lean Six Sigma process will help reverse this trend. 
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.---------------------- - --
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In FY 2012, 18 of the 45 Final Agency Decisions (FAD) on the merits (40 percent) were 
rendered after an AJ decision. This exceeds the long-term average in the Agency. There were 
SO complaints pending a bearing at the end of FY 2012. This decrease, while small, is the first 
since FY 2009. 
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The processing time for complaints that arc awaiting hearings continues to rise, and the increase 
between FY 2010 and FY 2012 is particularly striking. This appears to be due to a reporting 
error in FY 2010 rather than a change in the underlying trend. 

T-'* 3-l. Prot:a.riltg TlllVfor HMl'ings 
--- ---- - - ---

Proc.alng Daya - Complaints Pending Hearing 

700 

600 

500 

400 

300 

200 

100 

0 
FY08 FY09 FY 10 

Flecal Year 

FY 11 FY 12 

Total processing days reflect all actions encompassed by the formal complaint process, but it is 
clear that delays in the hearing process arc substantial. These delays are due to backlogs at the 
Equal Employment Opportunity Commission and are beyond DeCA's control. 

Final Aaency Actiom 
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The Agency has been efficient in processing F ADs. However, the number of complaints 
awaiting a FAD had increased by one at the end of FY 2012. Some of the variation in the 
number of complaints pending a decision at the end of any fiscal year may be attributed to 
nonnal fluctuations in the flow of complaints. Many DeCA complainants do not request a 
hearing or a FAD, so the Agency must delay writing the FAD 1Dltil the election period expires. 
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During FY 2012, the processing time within DeCA, for most F ADs, was well within EEOC 
timeframes. The average processing time shown in Table 4-2 reflects the entire amount of time 
the complaint was in the administrative process before the FAD was signed. This includes the 
time needed to accept. investigate, and in some cases hold a hearing on the complaint as well as 
the time to write the FAD and obtain coordination and approval. EEOC calculates average 
pending days for issuing F ADs from the initial date that the formal complaint was received by 
the Agency. The fact that a higher percentage of F ADs in FY 2012 were issued with an 
Administrative Judge (AJ) decision increased the total processing days. The Agency outsourced 
investigations to IRD, and EEOC handles the hearing process. 

Therefore, DeCA internal control over timeliness is limited to how long it takes to accept or 
dismiss complaints and the amount of time needed to issue FADs. Federal agencies have 60 
days to issue a FAD. In FY 2012, DeCA required an average of about 30 days to mue FADs. 

Bua 

Bases are the legal foundation for discrimination complaints. These include race, color, sex, 
national origin, age, religion, disability, genetic information, and reprisal for prior EEO activity. 
During FY 2012, the most frequently alleged bases for illegal discrimination in DeCA 
complaints were sex, race, disability, reprisal, and age. This is similar to past years. 
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When compared to FY 2011, FY 2012 showed a substantial increase in the number of 
complaints citing race, sex, and/or disability as a basis. The Agency bas the most diverse 
workforce within the DoD. This partly explains the prevalence of race and gender-based 
complaints. Many of these complaints are the result of misperceptions due to lack of 
communication. Reprisal is a common basis for complaints in all Federal agencies. 

TtlbkJ-1. Baa 
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bnes 

The most frequently cited issue in complaints filed against DcCA during FY 2012 was, as in past 
years, harassment (nonsexual). Other frequently cited issues were duty hours, performance 
appraisals, disciplinary actions, and non-selection for promotion. The number of complaints of 
sexual harassment declined to 4 indicating that DeCA' s increased vigilance and civil treatment 
training may have had a positive impact in this area. DcCA will be evaluating its Civility 
initiative to see if it will pay dividends by reducing complaints of non-sexual harassment. 

Till* 6-1. bs11a 
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Tiii* 6-1. (colltblwd) 
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Final Aaency Dedlion (FAD) Closara 

The nmnber of F ADs rendered by DeCA varies significantly from year to year. In FY 2012, the 
nmnber of F ADs issued by DcCA increased slightly when compared to FY 2011. 

Tllbk 1-1. FAD C/oslllG 
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The number that were render9d 
wllll a hearing befor9 an AJ 1 0 2 1 1 

Totlll number of complalnta 
wllll no finding of 
dlKrtmlnatlon 40 
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Findiq of Diacrimbaation 

In FY 2012, the Agency had one finding of discrimination. This stemmed from an incident of 
sexual harassment that occurred in 2008. The Agency had addressed this incident. However, an 
Administrative Judge found that the incidents which occurred on July 5, August 7, and 
September 27, 2008, were sufficiently severe to create a hostile work environment for a 
reasonable woman in the same circumstances as the complainant. 
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DISCIPLINE 

The following list of disciplinary actions was compiled based on records of DeCA's GC and HR 
All discipline is for discriminatory behavior. No DeCA employees have been disciplined for 
prohibited personnel practices in the past 5 years. 

FY2008 

None 

FY2009 

Letter of warning regarding sexual harassment and required to attend prevention of sexual 
harassment and No FEAR training 
No formal charge, but conduct considered harassing to a fellow employee. 

Removal proposed, employee retired prior to decision on proposal 
Lack of candor and conduct unbecoming a federal supervisor. 

Two-day suspension and management-directed reassignment to a different installation 
Failure to follow instructions and conduct unbecomina a federal supervisor. 

FY2010 

14-day suspension regarding sexual harassment 
Lack of candor and conduct unbecoming a federal supervisor 

FY2011 

Proposed Removal-Mitigated•moted to non-supervisory position 
Conduct unbecoming a Federal supervisor for inappropriate conduct/sexual harassment 

14 day suspension Charge - Conduct unbecoming a federal employee 

FY2012 

None 
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JUDGMENT FUND REIMBURSEMENTS 

of RHnburument FY08 FYOI FY10 FY11 FY12 
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ANALYSIS 

Historically, DeCA has experienced higher than average complaint activity for an organization 
of its size. In FY 2012, the Agency experienced a third year of increased complaint activity and 
a notable rise in the number of days required to process complaints. The resources expended to 
process and resolve complaints remains a concern. The Agency made progress in filling 
vacancies on its complaints team, but remains below its full complement of staff. 

The Agency has carefully monitored complaint activity and provided training and assistance 
where necessary. We have begun to implement a Civility initiative and continued to provide 
civil treatment training to managers and employees as part of our plan to reduce the number of 
incidents where discrimination may be perceived. Although budget constraints did not have a 
significant impact on training activities in FY 2012, going forward, DcCA will need to find 
innovative ways to educate its managers on conflict avoidance and resolution techniques. It will 
also need to provide better training to its workforce including EEO and Prevention of Sexual 
Harassment topics. 

DcCA's senior leadership has increased the resources available to the EEO community. With the 
addition of complaints-team staff, DcCA began FY 2013 in a better position than it began FY 
2012. We expect improved timeliness in the parts of the complaint process that wc control 
during FY 2013. However, investigation and hearing timeliness will continue to be a challenge. 
W c also anticipate an improvement in our resolution rate when wc are able to budget more time 
to facilitate agreements between managers and employees on workplace issues. 
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APPENDIX A 

ORGANIZATION CHART 
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APPENDIXB 

FINAL FISCAL YEAR-END DATA 

ANNUAL REPORT TO CONGRESS 13 



Equal Employment Opportunity Data Posted 
Pursuant to the No Fear Act: 

DECA 
For 4th Quarter 2012 for period ending September 30, 2012 

- Dlla 

Colllplalnt Activity ....... ,....v..,.,... 1112 ... 
87 .. .. .,, 2Dt1 ..._ 

Number of Complaints Filed 84 67 73 111 136 140 
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Reoeat Filers 7 4 2 3 2 1 

·~ 

Complalnta.., .... ............ v.-a..a 2111 .. 
Nott: Col'll!P'llllfll CM,,.,.., ...... ........ , ........... 
111e ... o1 ......... ,,., m7 .. .. 1111 .,1 
not.,..,.,,,.,~ .... 
RaCll 51 32 36 56 56 71 
Color 12 11 16 19 18 21 
Reliaion 6 5 1 1 3 8 
Reoriul 28 23 32 37 53 44 
Sex 37 24 45 58 60 81 
POA 0 0 0 0 0 1 
National Oriain 14 7 17 22 22 14 
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-·-~ 
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20tl ... 
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., .. .. 1110 20t1 

• .,.,., w CMip'IW' .... 
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Conversion to Full-time 1 0 0 0 0 0 

Action 
Demotion 1 2 0 1 0 2 
,__... ... _P'W 3 2 1 6 14 8 
c.. -ion 7 8 1 5 11 9 
Removal 4 2 2 0 0 0 
UUMtl' 4 1 2 5 4 2 
outy Hours 1 12 6 14 24 27 
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Exanination/Test 0 0 0 0 0 0 
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0 0 0 0 0 0 
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Action 
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INTRODUCTION 

The Notification and Federal Employee Antidiscrirnination and Retaliation Act of2002 
(commonly known as the "No FEAR Act"), Public Law 107-174, was enacted on May 15, 2002. 
It was the sense of Congress to increase accountability regarding violations of antidiscrimination 
and whistleblower protection laws. The No FEAR Act directed Federal agencies to post 
quarterly equal employment opportunity (EEO) complaints data on its public website, reimburse 
the Judgment Fund, and submit an annual report to Congress. 

This document responds to the reporting requirements set forth in Section 302 of the No 
FEAR Act which states: 

(a) Annual Report.--Subject to subsection (b), not later than 180 days after the end of each fiscal 
year, each Federal agency shall submit to the Speaker of the House of Representatives, the 
President pro tempore of the Senate, the Committee on Governmental Affairs of the Senate, the 
Committee on Government Reform of the House of Representatives, each committee of 
Congress with jurisdiction relating to the agency, the Equal Employment Opportunity 
Commission, and the Attorney General an annual report which shall include, with respect to the 
fiscal year--

( 1) the number of cases arising under each of the respective provisions of law covered by 
paragraphs (1) and (2) of section 20 I (a) in which discrimination on the part of such 
agency was alleged; 

(2) the status or disposition of cases described in paragraph (1); 

(3) the amount of money required to be reimbursed by such agency under section 201 in 
connection with each of such cases, separately identifying the aggregate amount of such 
reimbursements attributable to the payment of attorneys' fees, if any; 

( 4) the number of employees disciplined for discrimination, retaliation, harassment, or 
any other infraction of any provision of law referred to in paragraph ( 1 ); 

(5) the final year-end data posted under section 30l (c)(l )(B) for such fiscal year (without 
regard to section 301(c)(2)); 

(6) a detailed description of--
(A) the policy implemented by that agency relating to appropriate disciplinary 
actions against a Federal employee who--

(i) discriminated against any individual in violation of any of the laws cited 
under section 201 (a) (1 ) or (2); or 
(ii) committed another prohibited personnel practice that was revealed in 
the investigation of a complaint alleging a violation of any of the laws 
cited under section 20l(a) (1) or (2); and 
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(B) with respect to each of such laws, the number of employees who are 
disciplined in accordance with such policy and the specific nature of the 
disciplinary action taken; 

(7) an analysis of the information described under paragraphs (1) through (6) (in 
conjunction with data provided to the Equal Employment Opportunity Commission in 
compliance with Part 1614 of Title 29 of the Code of Federal Regulations) including--

(A) an examination of trends; 
(B) causal analysis; 
(C) practical knowledge gained through experience; 
(D) any actions planned or taken to improve complaint or civil rights programs of 
the agency; and 

(8) For each fiscal year, any adjustment needed or made to the budget of the agency to 
comply with its Judgment Fund reimbursement obligation(s) incurred under Sec. 
724.103 of subpart A of this part the requirements under section 201. 
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Summary 

The No FEAR Act is intended to reduce the incidence of workplace discrimination within 
the Federal government by making agencies and departments more accountable. Section 203 of 
the No FEAR Act specifically requires, not later than 180 days after the end of each fiscal year, 
each Federal agency to submit, to certain Congressional committees and members, an annual 
report with specific information relating to each agency' s EEO complaints activity (including 
Federal district court cases) and resulting disciplinary actions, Judgment Fund reimbursements, 
adjustments to agency budgets to meet reimbursement requirements, as well as an analysis of 
trends, causation, and practical knowledge gained through experience. 

This No FEAR Act Annual Report covers Fiscal Year (FY) 2012, from October 1, 201 1, 
through September 30, 2012. 

During FY 2012, the Defense Finance and Accounting Service (DF AS or the Agency) 
had 16 cases in Federal court, pending or resolved, under the various laws covered in the No 
FEAR Act. Of those 16 cases, 12 cases were filed in FY 2012, in which six (6) of those 12 cases 
were filed by the same complainant. Additionally, four (4) cases were closed during the 
reporting period, in which three (3) were by decisions that were rendered in favor of the Agency 
and one (1) case was dismissed without prejudice for failing to serve the defendant. 

There was no reimbursement to the Judgment Fund in FY 2012 and no employees were 
disciplined for discrimination, retaliation, harassment, or any other infraction of any provision of 
law covered by the No FEAR Act in connection with Federal cases closed during this period. 

During FY 2012, a total of 38 formal EEO complaints were filed with the Agency, which 
was a decrease of 17 complaints from FY 2011. Additionally, the EEO complaint activity at 
DF AS remained relatively consistent with respect to the bases of discrimination alleged; the data 
reflects certain shifts and trends, but mostly does not show any significant increase in complaints 
filed on certain bases. Similarly, the EEO complaints activity remained relatively consistent 
with respect to the issues raised. 

During FY 2012, the Agency continued to encounter difficulty in timely processing their 
EEO investigations. From FY 2008 thru FY 2010, the Agency conducted investigations within 
the required 180-day time limit. However, during FY 2011 , the average time for an investigation 
increased to 198 days. During this reporting period (FY 2012), the average time for an 
investigation significantly increased again to 236 days. This is mainly due to the Agency' s 
requirement to use Department of Defense (DoD) investigators, which has significantly affected 
the Agency's investigation processing times. 

During the current reporting period, there was one ( 1) finding of discrimination rendered 
against the Agency without a hearing . 

ANNUAL REPORT TO CONGRESS 5 FISCAL YEAR 2012 



Federal Court Cases 

In FY 2012, complainants filed 12 cases in Federal court against the DFAS: 10 cases 
were filed in district court and two (2) cases were filed in the court of appeals. There remained 
four (4) additional cases pending in federal court which had been filed in previous fiscal years 
(2010-2011). Of the 16 pending cases, 15 cases were filed under Title VII of the Civil Rights 
Act and one (1) complainant alleged discrimination based on age and, therefore, had issues that 
were filed under the Age Discrimination in Employment Act (ADEA). 

The Agency had four (4) pending Federal court cases close during FY 2012. The district 
courts rendered decisions in favor of the Agency in three (3) cases: two cases were dismissed by 
granting the Agency' s Motion for Summary Judgment and one (1) case was dismissed due to the 
plaintiff's failure to serve the defendant. Finally, the Federal Court of Appeals dismissed one (1) 
case by affinning the district court case in favor of the Agency. 

No employees were disciplined in connection with any of the Federal cases closed during 
the reporting period. 

The Department of the Treasury, Financial Management Service (FMS) manages the 
Judgment Fund, which is available for court judgments and Justice Department compromise 
settlements of actual or imminent lawsuits against the Federal government. The No FEAR Act 
requires that federal agencies reimburse the Judgment Fund for personnel discrimination 
payments made in accordance with 28 United States Code§ 2414, 2517, 2672, or 2677. 

In FY 2012, DFAS made no reimbursements to the Judgment Fund. 

Formal EEO Complaint Data 

DF AS timely posted a prominently displayed link to the required No FEAR Act data on 
its public website (W\\-w.dfas.mil) within the mandatory timefrarnes. Final year-end data is 
located in Appendix B. 

Complaint Processing 

From FY 200~ to FY 2011 , the average number of complaints filed per year was 60. The 
number of fonnal EEO complaints decreased from 55 complaints in FY 2011to38 complaints in 
FY 2012, which represents an annual average complaint filing decrease of 31 percent. 

From FY 2007 to FY 2011 , the average number of individuals filing complaints was 55. 
During FY 2012, 36 individuals filed complaints, representing an annual average decrease of 35 
percent. 

The downward trend in fewer filings is attributed to agency downsizing, EEO training, an 
effective ADR program administration at the pre-complaint stage, and an increased use of the 
Agency' s policy for the Prevention and Elimination of Unlawful Harassment in the Workplace, 
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which gives employees a separate procedure from the EEO complaint process to address 
allegations of harassment. 

Investigations 

From FY 2007 to FY 2011 , the average number of days complaints were pending in the 
investigative stage was 160. During FY 2012, the average number of days complaints were 
pending during the investigation stage was 236, which is a 16 percent increase from 198 days in 
FY 2011. This increase is due to a requirement to use DoD investigators, who are currently 
working through a backlog of cases, which has significantly affected our Agency' s processing 
times. DF AS will continue to refine the process used to complete timely investigations and work 
with the contracted investigative agency to improve process times. 

Final Agency Actions 

From FY 2007 to FY 2011, the average number of days complaints were in a final action 
stage where a hearing was not requested was 90.4. During FY 2012, the average number of days 
complaints were in a final action stage where a hearing was not requested decreased from 57 in 
FY 2011 to 36. This represents a decreased processing time of21 days (or 37 percent) from the 
previous fiscal year. 

From FY 2007 to FY 2011 , the Agency dismissed an average of 15 complaints per year. 
In FY 2012, the Agency dismissed 11 complaints. This is a 27 percent decrease over the average 
dismissed in the previous five (5) years. This lower rate is consistent with the number of fewer 
complaints being filed each year. 

Findings of Discrimination 

During the previous four (4) fiscal years, there was one (1) finding of discrimination 
rendered against the Agency, which was rendered after a hearing. Sex and reprisal were the 
bases alleged in these cases. The issues included harassment (non-sexual and sexual), 
reassignment, and promotion/non-selection. 

During the current reporting period, there was one ( 1) finding of discrimination rendered 
against the Agency without a hearing. The complainant alleged harassment discrimination based 
on religion and reprisal. The final agency decision found discrimination based on reprisal only. 

Discipline 

This section pertains to the number of employees disciplined for discrimination, 
retaliation, harassment, or any other infraction oflaw cited in Title II, Section 203(a)(4) of the 
No FEAR Act. During the fiscal year, no management officials were disciplined as a result of a 
violation of this law. 
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Whistleblower Protection Act 

During FY 2012, there were no Whistleblower Protection Act claims that resulted in a 
detennination that disciplinary action should be taken against the Agency's managers or 
supervisors . 
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Append ix A: Policy Statements 

DEFE EFI A A D ACCO NTING ERVJ E (DFA ) 

o FEA Act otice 

On May 15, 2002, Congress enacted the "Notification and Federal Employee Antidiscrimination and 
Retaliation Act of2002," which is known as the No FEAR Act. One purpose of the Act is to "require 
Federal agencies be accountable for violations of antidiscrimination and whistleblower protection 
laws" . Pub. L. 107-174, Summary. In support of this purpose, Congress found that "agencies cannot 
be run effectively if those agencies practice or tolerate discrimination." Public Law 107-174, Title I, 
General Provisions, Section 101 ( 1 ). 

The Act also requires the Defense Finance and Accounting Service (DF AS) to provide this notice to 
Federal employees, fonner Federal employees and applicants for Federal employment to inform you 
of the rights and protections available to you under Federal antidiscrimination, whistleblower 
protection and retaliation laws. 

Antidiacrimlnation 111w 

A Federal agency cannot discriminate against an employee or applicant with respect to the terms, 
conditions or privileges of employment on the basis of race, color, religion, sex, national origin; age, 
disability, marital status or political affiliation. Discrimination on these bases is prohibited by one or 
more of the following statutes: 5 U.S.C. 2302(b) (1), 29 U.S.C. 206(d), 29 U.S.C. 631 , 29 U.S.C. 
633a, 29 U.S.C. 791 and 42 U.S.C. 2000e-16. 

If you believe that you have been the victim of unlawful discrimination on the basis of race, color, 
religion, sex, national origin or disability, you must contact an Equal Employment Opportunity 
(EEO) Counselor within 45 calendar days of the alleged discriminatory action, or, in the case of a 
personnel action, within 45 calendar days of the effective date of the action, before you can file a 
fonnal complaint of discrimination with DF AS. See, e.g., 29 CFR 1614. If you believe that you have 
been the victim of unlawful discrimination on the basis of age, you must either contact an EEO 
Counselor as noted above or give the Equal Employment Opportunity Commission (EEOC) notice of 
intent to sue within 180 days of the alleged discriminatory action. If you are alleging discrimination 
based on marital status or political affiliation, you may file a written complaint with the United States 
Office of Special Counsel (OSC). · 

In the alternative (or in some cases, in addition), you may pursue a discrimination complaint by filing 
a grievance through OF AS ' administrative or negotiated grievance procedures, if such procedures 
apply and are available. 

Wbl!tltblowtr Pmtutlon Lim 

A Federal employee with authority to take, direct others to take, recommend or approve any 
personnel action must not use that authority to take or fail to take, or threaten to take or fail to take, a 
personnel action against an employee or applicant because of disclosure of infonnation by that 
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individual that is reasonably believed to evidence violations of law, rule or regulation; gross 
mismanagement; gross waste of funds; an abuse of authority; or a substantial and specific danger 
to public health or safety, unless disclosure of such information is specifically prohibited by law and 
such information is specifically required by Executive order to be kept secret in the interest of 
national defense or the conduct of foreign affairs. 

Retaliation against an employee or applicant for making a protected disclosure is prohibited by 5 
U.S.C. 2302(b)(8). If you believe that you have been the victim of whistleblower retaliation, you may 
file a written complaint (Form OSC-1 l ) with the United States. Office of Special Counsel at 1730 M 
Street NW., Suite 218, Washington, DC 20036-4505 or online through the OSC Web site at 
http://www.osc.goy . 

Retaliatiop for Engaging in Protectt<f Activity 

A Federal agency cannot retaliate against an employee or applicant because that individual exercises 
his or her rights under any of the Federal antidiscrimination or whistleblower protections laws listed 
above. If you believe that you are the victim of retaliation for engaging in protected activity, you 
must follow, as appropriate, the procedures described in the Antidiscrimination Laws and 
Whistleblower Protection Laws sections or, if applicable, the administrative or negotiated grievance 
procedures in order to pursue any legal remedy. 

D1Kinlln1ry Actiona 

Under the existing laws, OF AS retains the right, where appropriate, to discipline a Federal employee 
for conduct that is inconsistent with Federal Antidiscrimination and Whistleblower Protection Laws, 
up to and including removal. IfOSC has initiated an investigation under 5 U.S.C. 1214, however, 
according to 5 U .S.C. 12 I 4(t), agencies must seek approval from the Special Counsel to discipline 
employees for, among other activities, engaging in prohibited retaliation. Nothing in the No FEAR 
Act alters existing laws or permits an agency to take unfounded disciplinary action against a Federal 
employee or to violate the procedural rights of a Federal employee who has been accused of 
discrimination. 

Additional Inf ormatloo 

For information regarding the No FEAR Act regulations, refer to 5 CFR 724, as well as the OF AS 
Office of Equal Opportunity Programs, Human Resources, or Office of General Counsel. Additional 
information regarding Federal antidiscrimination, whistleblower protection and retaliation laws can 
be found on the agency's ePortal Diversity and EEO page and at the EEOC Web site at 
bup;l/www.eevc.va and the OSC Web site at Jmn;llW1\'..W.J;!l9.~\'..-

&1l1tloc Rlchta Unchanged 
Pursuant to section 205 of the No FEAR Act, neither the Act nor this notice creates, expands or 
reduces any rights otherwise available to any employee, former employee or applicant under the laws 
of the United States, including the provisions of law specified in 5 U.S.C. 2302(d). 

ANNUAL REPORT TO CONGRESS 10 FISCAL YEAR 2012 

http://www.osc.ifiov
http://www.cc(%3ec.-%7cJ(.v
http://www.oftc.%7c%5euv


'NOTIFICATION AND FEDERAL EMPLOYEE ANTI-OISCRIMJNATION AND ReTALJATION ACT OF 2002 (No FEAR ACT) 
Detew tlaallft • •• Acco•nJlag sen:tee 

~~.._~ ........ ~~~~~~~~~~-----' 

Dl"l!Nll! l'INAHC! AND ACCOUNTING IERVICI! 

MEMORANDUM FOR ALL DEFENSE FINANCE AND ACCOUNTING SERVICE 
EMPLOYEES 

SUBJECT: Prevention and Elimination of Unlawful Harassment in the Workplace Policy 
Statement 

0 Fr. 1 1 20JZ' 

This Policy memorandlDn aftinns the Defense Finance and Accounting Service (OF AS) 
loog-Cancting oon-discrimination and anti-harassment policy that establishes rcsulta-«ient.cd 
8Ctions 10 prevent unlawful harassment from occurring, and to .sdress such conduct that does occur 
before it becomes severe or pervasive. This Policy applies to all applicants and employees, and 
prohibits harassment dilcrimination and retaliation whether eopged in by fellow employees, 
supervOOl's, managers, or somcooc not directly employed by the DFAS (e.g., an outside vendor, 
contractor, or customer). 

DF AS is committed to ensuring and maintaining a work environment that is free from all 
forms of illegal discrimination or unlawful harassment. Unlawful harassment is defined 83 

unwelcome, offensive, or intimidating conduct (e.g., ridicule, abuse, insults, derogatory comments, 
etc.) that is directly or indirectly baaed on an individual's race, color, national origin, age (40 and 
over), religion, disability (physical or mental), sex (whether or not of a sexual nature and including 
gender expression, gender identity, gender stereotyping. and pregnancy), sexual orientation, genetic 
information, marital status, political affiliation, parental status, and reprisal or retaliation (for 
reporting harassment, participating in the discrimination complaint process, or opposing 
discriminatory practices and policies) when (1) the conduct is sufficiently severe or pervasive to 
create a hostile work environment or (2) a supervisor's harassing conduct results in a tangible 
change in an employee's employment status or benefits. 

Employees should immediately report any discrimination and/or baraume:nt that they 
experience or observe to the appropriate maugmieut official in or outside their chain of command. 
Prompt reporting and early intervUJtion have proven to be the most effective methods ofICSOlving 
actual or pcn:cived incidents of harassment and CNUieS that harassing conduct docs not become so 
severe or pervasive that it constitutes a hostile work environment. 

Employees must take reasonable steps to avoid hann from unlawful harassment. It is their 
responsibility to use the procedures outlined in the DF AS Anti-Harassment and Non-Discrimination 
lnstruction (DFAS 1440.3-1) to prevent and correct harassment. Depending on the nature of the 
complaint, an employee has several means for seeking assistance, including their supervisor, 
management official, Equal Employment Opportunity (EEO) Office, Human Resources Office, and 
the Office of General Counsel (OOC). Employees arc urged to review the Anti-Harassment and 
Non-Discrimination Instruction located on the ePortal Dr.ersity and EEO page and on the DF AS 
public website at www.dfas.mil. 

tW*'d 
"'""' 'lnlndll 'lmlr e Woll! 
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The Agmcy official who receives the initial claim ofharaslmect will take immediate action 
to emure a prompt. thorough, and implrtial investipboo into the all.eption ofbaruament, or, refer 
the claim to the individual desi&a*d to receive banlameot complainls. If the investiption 
determines that unlawful haramneat occurred. OF AS will tab inmwdiete actions to stop the 
harassment. ensure it does not recur, md mitigate 1ny advcne effects of the haraument. 

The coofidentiality of employees reporting aUcptiom of harassment will be protected to the 
extent possible and appropriate. Complete confidentiality cannot be guaranteed in all investigative 
processes. lnfonnstion about the allegation may be shared with those who have a need to know. 

Retaliation against ao employee for reporting harassment or participating in an investigation 
is prohibited and, like harassment or diJJcrimination, may subject an individual to disciplinary 
action. Management must scrutinize employment decisions affecting complainants and witnesses to 
ensure that these decisions arc not based on retaliatory motive. 

I am confident that all employees of DF AS uadcrstand the importance of and fully support 
this Policy to prevent and eliminale all forms of illegal discrimination and harassment in the 
workplace. 

~A~ 
Director 
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Cl 4800 MARK CENTER DRIVE 
ALEXANDRIA, VA 22350-3000 

c 8899 EAST 58TH STREET 
INOWW'Ol.JS. IN 4e2411 

DEFENSE FINANCE AND ACCOUNTING SERVICE 

MEMORANDUM FOR ALL DEFENSE FINANCE AND ACCOUNTING SERVICE 
EMPWYEES 

SUBJECT: Prevention and Elimination of Unlawful Haraumcnt in the Workplace Policy 
Statement 

This Policy memorandum .tnrms the Defense Finance and Accounting Service (DF AS) 
long-standing non-discrimination -1 anti-hlrlunJ,ent policy that establishes results-oriented 
actions to prevent unlawful batuement from occurring, and to address ~ conduct that does occur 
before it becomes !leYerc or pervasive. This Policy applies to all applicants and cmplo~, and 
prohibits harassment discrimination and retaliation wbetber engaged in by fellow employees, 
supervisors, managers, or someone not directly employed by the DFAS (e.g., an outside vendor, 
contractor, or customer). 

DF AS is committed to ensuring and maintaining a work environment that is free from all 
forms of illegal discrimination or unlawful harassment. Unlawful harassment is defined as 
unwelcome, offensive, or intimidating conduct (e.g., ridicule, abuse, insults, derogatory comments, 
etc.) that is directly or indirectly based on an individual's race, color, national origin, age (40 and 
over), religion, disability (physical or mental), sex (whether or not of a sexual nature and including 
gender expression, gender identity, gender stereotyping, and pregnancy), sexual orientation, genetic 
information, marital status, political affiliation, parental status. and reprisal or retaliation (for 
reporting harassment, participating in the discrimination complaint process, or opposing 
discriminatory practices and policies) when (1) the conduct is sufficiently severe or pervasive to 
create a hostile work environment or (2) a wpervisor's haras&ing conduct results in a tangible 
change in an employee' s employment status or benefits. 

Employees should immedi.arely report any discrimination and/or baraasment that they 
experience or obsoive to the appropriate mane~ official in or outside their chain of command. 
Prompt reporting and early intervention have proven to be the most effective methods of IaOlving 
actual or perceived incidents of lllnssm.ent and ensures that harassing conduct docs not become so 
severe or pervasive that it constitutes a hostile work environment. 

Employees must take reasonable steps to avoid harm from unlawful harassment It is their 
responsibility to use the procedures outlined in the DFAS Anti-Harassment and Non-Discrimination 
Instruction (DFAS 1440.3-1) to prevem and correct harassment. Depending on the oa1Ure of the 
complaint, an employee has several means for ICCking assistance, including thdr supervisor, 
manaeement official, Equal F.mployment Opportunity (EEO) Office, Human R.esourcea Office, and 
the Office of General Counsel (OOC). Employees arc urged to review the Anti-Harassment and 
Non-Discrimination lnstrpction I~ on the ePortal Diversity and EEO page and on the DF AS 
public website at www.dfas.mil. 
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Equal empiaymmt opportunity is ~·1 l'llpODSibility and complaiDt premdion and 
clrly reaohdion la everyone's buaimas. Workini tapCber M can crealc • positi~ '1Wld;placc 
cuvironment built on tnllt and eliminate or mitipte complaima of discrimination within DP AS . 
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DUINM '1NAHCI AND ACCOUNTING lllMCI 
DEC 1 1 Mt2 

MEMORANDUM FOR ALL DEFENSE FINANCE AND ACCOUNTING SERVICE 
SUPERVISORS AND MANAGERS 

SUBJECT: Manager Accountability for Equal Employment Opportunity (EEO) 

The attainment of a model EEO prosnm U. a aipificant responsibility of supervisor and 
maoagnial penonnel within Defeme Finance and Accounting Service (DF AS). 

In accordance with the Department ofDefeme (DoD) 1440.1, the DoD Civilian EEO 
Proanm. EEO rapomibilities are included as part of each supervilOl''s performance appraisal. 
The EEO goals and objcctiva should also be included in performance plans for all official 
1DIDl&Cria1 personnel whose responsibilities can directly affect the accomplilhmcnt of a 
discrimination-free, diverse. and inclusive 'WOik environment. 

S U.S.C. 4313 (5), Senior Executive Service (SES) Pe:rformance Plam, also provides for 
the inclusion of EEO-related performance objectives for our Senior Executive Service (SES) 
staff. The law states: .. Apprailala of pcrform.llWC in the SES shall be besed on individual and 
orpnizational performance, taking into account such factors as meeting affinutivo action goals 
and Khievcment of EEO requirements." 

When rati.og supervisors llld manepn. nitina officials should consider specific actions 
and contributions derived from tho exunirwrion of employment policies, procedures and 
practices, to identify and remove barriers to EEO and, the individual' s iml*t on and 
commitment to maintaining a discrintination-free work environment. OF AS provides rating 
officials and supervisory and mamgeria1 officials with detailed guidance on the types of 
proactive behavior that CUl significantly conttibute to our development and maintenance of a 
model EEO program. 

Your continual efforts to maintain clearly defined, well communicated. consiatently 
applied and fairly implemented personnel policies and rules ensure equality of opportunity for all 
employees. 

1.!!YA~ Director • Mc.Kay a 

• 
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AppeadiI C: Disciptinary Action Policy 

Corporate Sapervilon Handbook Section 702 
Polldes 

Disciplinary actions llnpoled against employees sboukt be the minimum, in the judgment of the 
disciplining official that can reasonably be expected to correct and improve employee behavior 
and maintain discipline and morale among all employees. 
When you consider taking a disciplinary action, you must be prepared to prove Y0\11' reuom 
for the action by a~ of fbe evidence. You must al10 be able to show that the 
diaciplinc Unpoled ii app1opriate and can logically be ox~ted to promote the efftciency of the 
service. 

To the peatat extent possible, Df AS is committed to the principle of consistent discipljne for 
like offenses across all grades of employee1. 

There are some forms of miscooduct so detrimental to mission accomplishmerrt, morale, or 
public trust, however, as to warrant a policy of intolerance. These include violence in the 
wodq>lace, fraud, 1heft, embezzlement, and conversion of government funds, falsification or 
other intentionally dishonmt misconduct, and misuse of the govcmment travel charge card. 
While 1he commission of these offenses does not necessarily result in the employee's automatic 
removal, they are generally deemed serious enough as to warrant formal discipline, even on a 
first offense. Other forms of misconduct carry specific legal or regulatory imposed sanctions. 
For instance, willful misuse of a government vehicle carries, by law, a minimum penalty of a 
30 calendar day suspension from duty without pay for a first offense. 

Prepoadenmce of the evideace is that amount of evidence showing that a fact is more likely 
true than not true, i.e., 51% of the evidence supports the fact as being true. This is a much 
lower standard of proof than the "beyond reasonable doubt" standard uaed in criminal cases 
where there must be a moral certainty that a fact is true. 

Corporate S•pervlson Handbook Section 702 
Iaformal DildpUne 

Maintaining discipline is not normally a problem in working environments where rcuonable 
rules and standards of conduct and performance are clearly communicated and enforced; where 
supervisors set a good example; where aspects of conduct and behavior needing improvement 
~ identified in a way that l'ClpCCts the employee's dignity; where employees are treated fairly 
and are encouraged to improve; and where good employees are recognized. However, when 
faced with a situation where you've concluded disciplinary action is warranted, there are a 
number of types of disciplinary actions available for your use. 

The first three options are all considered informal and, in most cases, are sufficient to correct 
the problem. You may take any informal disciplinary action without any usistance or prior 
coordination with the CSU or your local HR representative. 
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C011...U11g ud Oral Admonishments 

There are several ways to correct a disciplinary protilcm. It may be pouiblc to remedy the 
situation through counseling or oral lldmonilbments rather than formal discipline. V orbal 
counseling may be particularly effective if you addrea the misconduct promptly after its 
occurrence and before it becomes a Mrious problem. If you orally admonish or counsel an 
employee, be AR to do so privately and to document the di1CUSSion in yotJr Supcrvi90f's 
Record of Employee. 

Coamellac is a non-disciplinary method of providing information, instruction. guidance, 
advice, assistance, or cncowagement to an employee. Coumeling is used to cormnunicate 
needed improvemeat. lt may be vabal or in writing. You would counsel an employee in 
situations where you believe the misconduct was inadvertent or based on unfamiliarity with or 
igoorancc of the proper procedures or conduct. 

An Oral Acbaollillullell is a verbal warning concerning conduct deficimcies that places an 
employee on notice that they face disciplinmy action for contimied deficiencies. You would 
use an oral admonishment in situations where you believe the employee's misconduct was 
willful or intentional or where they should have known better, but not warranting a more severe 
sanction. 

If the employee is in a bargaining unit covered by either the DF AS Center Multi-Unit Malter 
Agreement or the DF AS OPLOC Multi-Unit Master Agreement. you may retain written 
references to the counseling or oral admonishment in your supervisory recorda for not more 
than 6 months provided there is no rocurrence of misconduct during that time. If the conduct 
problems recur, you will want to refer to the counseling or oral admonishment in any 
subsequent action. 

The 6-month time limitation for retaining docwnentation related to coumeling and oral 
admonishments does not pertain to non-bargaining-unit employees or to employees not 
covered by either MUMA. 

Letten of Wanaing 

A third type of informal disciplinary action which is more severe than either the counseling or 
the oral admonishment is the Letter of W aming. It is more severe in that it is documented in 
writing and provides the employee with clear notice of the potential consequences of their 
behavior if the behavior continues. You are not required to counsel or orally admonish an 
employee prior to issuing a Letter of Warning. However, keep in mind that the purpose of the 
Discipline Program is to correct and improve employee conduct and this can be achieved in 
many cases by the lesser informal actions. 

Keep the Letter of Warning in your Supervisor's Record of Employee. It is not placed in the 
employoe's Official Personnel Folder (OPF) maintained by the Personnel Support 
Organi7.ation. 

Unlike COUDMlinp and oral admoni1hmcnt1. Letters of Warning do not expire in 6 months. 
You may rotain these letters for as long as you deem !()prc;>priate. You may also refer to these 
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letters in iUhlequent disciplinary actions to Rlbstantiate that employees were notified of the 
proper requirements of behavior. However, they may not be: uaed as prior offenses when 
reviewing the Agency Table ofOffemes and Penalties. 

Corporate S.penison Handbook Section 702 
Formal Discipline 

If the seriousness of the problem calls for a more severe action, or your attempts with informal, 
less severe corrective actions with the employee have been ineffective, formal discipline is the 
next consideration. Formal disciplinary actions range from Official Letters of Reprimand to 
suspensions of up to 14 calendar days. 

Every formal disdpllnary action must be coordinated and prepared for you by the CSU 
or yoar local HR npraeatative. 

Oflldal Letten of Reprimand 

Letters of Reprimand are the leut &eVere type of formal disciplinary action. They remain in a 
bargaining unit employee's OPF for a period not to exceed l year from the date the employee 
receives the letter. For non-bargaining unit employees, the 1uporviaor may impose up to a 2-
year reprimand. During the period the Letter of Reprimand is in effect, the employee's 
misconduct is a matter of official record and may impact the employee's promotion or 
competitive training opportunities or placement with otlter F edera1 agencies. It will also 
diJqualify the employee from participation in the DOD Prn>rity Placement Propam (PPP). A 
supervisor may "pull" an employee'& Letter ofR.eprimaod prior to ita ex.piration date if: in the 
judgement of the supervi~. the reprimand has achieved the desired rehabilitative effect on the 
employee. 

Your servicing HR/F.mployec Relations specialist will prepare the Letter of Reprimand for 
you. You'll be asked to tmn over all evidence, statements, or other documents (such as proof of 
prior warnings or counselings) used to support the Letter of Reprimand to the CSU or your 
local HR representative. Such information will be maintained in an official agency case file on 
the action and must be made available to the employee, his or her representative, or third-party 
adjudicators when requested. 

Letters of Reprimand are issued by the supervisor and are effective upon receipt by the 
employee. 

Suspensions of 14 Days or Less 
All suspensions from duty are without pay and will rnult in a permanent record of the action in 
the employee's OPF. Aside from the loss of pay to the employee, a suspension also has many 
of the same effects as the Letter of Reprimand, i.e., the potential to impact upon promotional, 
training, or trmsfer opportunities, and disqualification from the PPP for at least one year. 
In selecting a penalty, you DlUlt specifically consider the Douglas factors. The; Dou&lu tiactors 
come from a U.S. Merit Syatnll Protection Board (MSPB) case in which the Board ruled that 
agencies must give consideration to a variety of mitiptina and agpavating factors when 
cbooting a penalty in a disciplinary 8':tlon against an employee. Your servicing HR/Employee 
Relations specialist can assist you with this analysis. 

ANNUAL REPORT TO CONGRESS 22 FISCAL YEAR 2012 



As with the Letter of Reprimand. you'll be asked to tum over all evidence you've gathered to 
the HR/Employee Relations specialist for inclusion in the agency case file. 

Your senicing HR/Employee Relations specialist will prepare a memorandum for your 
signature proposing to suspend the employee. The proposal notice specifically informs the 
employee of the charges and specifications against him or her, cites the reasons for selecting 
the proposed penalty. including the number of days in the proposed suspension and any prior 
disciplinary actions being relied upon, and whether any aggravating or mitigating factors were 
considered. Employee's then have an opportunity to review the evidence, obtain a 
representative, acquire evidence on bis or her own behalf, and present an oral and/or written 
reply to a higher-level management official who will act as the deciding official, 
It is this deciding official who will ultimately decide whether or not the employee will be 
suspended from duty without pay. He or she will review your proposed action, the evidence 
you have used, and the content of the employee's reply in making his or her decision. Once you 
have issued the proposal notice, you should not provide new information about the case to the 
deciding official if that information was not already available or included in the case file. The 
deciding official can suatain your proposed action, m.itipte your proposed penalty to a lesser 
penalty, or not sustain your propo&ed action at all. The deciding official, however, cannot 
increase your proposed penalty or find the employee guilty of charges or specifications you 
have not brought. 

This representative can be anyone: a union official, an attorney, a family member or friend, or 
another Federal employee. Bargaining unit employees are represented by the Union or by an 
individual designated by the Union. All designations must be in writing. Employee Relations 
Specialists in the CSU and staff of the EEO office, and the Inspector General's office may not 
serve as individual employee representatives. Only a union representative may receive official 
duty time to cany out representational duties in the reply phase of a disciplinary action. 

Corporate Supervisors Handbook Section 702 
lnvestiption1 

When an employee engages in misconduct, you will very likely need to conduct some sort of 
investigation. The purpose of this investigation is two-fold: (1 ) to obtain as complete a set of 
facts as to what happened as is possible, and (2} to document the misconduct. Your 
investigation does not need to be long and drawn out or overly fonnal. It needs to be 
sufficiently comprehensive to enable you to make an informed decision as to whether 
misconduct occurred, the naiure and impact of that misconduct, and to detennine if disciplinary 
action against the employee is Wlll'lllted. In complex cases, or those cues involving pouible 
criminal misconduct, you will want to cODlaCt the CSU or your local HR representative for 
advice before initiating the investigation or to arrqe for the assignment of a special or 
criminal investigator from the Defense Criminal Investigative Service (OCIS) or the Federal 
Protective Service (FPS). 

If you personally observed the employee's misconduct, you would simply need to document 
your observations as a witness. If other employees witnessed the misconduct, you would obtain 
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written statements from those employees as to what they witnessed. You would also obtain 
other relevant documeotary information in your investigation. For instance, if you suspect the 
employee attempted to falsify his or her time and auendance card by claiming they left work a 
half hour later than they actually did, you would want to obtain a copy of the employee's time 
card showing the time they c~ along with any evidence showing they did not actually 
work during the time claimed, such u a statement from a witness who observed the employee 
leaving a half hour early. 

In most cases, you will need to dilCUll the incident or alleged misconduct with the accused 
employee before initiatina any di1eiplinary action. This will allow you to hear the accuaed 
employee's side of the story and quettion him or her. If you are questionina a barpinina unit 
employee and that employee believes he or she may be subjected to disciplinary action as a 
result of amwerina your quations, he or she may have the right to request and obtain a Union 
representative before answering your questions. 

It is important to note that as a management official, you have the authority to compel the 
employees you supervise to speak to you, answer questions, and to provide statements. This 
even includes obtaining statements from employee witnesses. Employees who refuse to . 
coopente or who provide fillsc, misleading. or untrue information are subject to severe 
disciplinary action, including removal &om Federal service. Unless the misconduct at issue 
involves a criminal matter, an acCUled employee whom you wish to question about misconduct 
does not have a right to invoke their Constitutional Fifth Amendment right against self
incrimination in order to avoid answering your questions, even if their answers may result in 
disciplinary action against them. 

IMPORTANT NOTE: If, during questioning an employee about their misconduct, you begin to 
suspect that the matter has possible criminal implications, you should stop questioning the 
employee immediately and seek assistance from the CSU or your local HR representative. 

Bup••••c aait employees arc those employees who are represented by the Union and are 
covered by the OF AS Multi-Unit Master Agreement (MUMA). Employees do not have to be 
dues paying members to be cov~ by 11 bargaining Jlllit. 

This is known as the W einprtea rtpt. For a further discussion of this right, please see 
Investigatory Examinations in the Labor Relations Subchapter of this Supervisor's Handbook. 

Corporate S.pervison HaDdbook Sedion 702 
Doupu Facton 
V ariO\IS court decisions, OPM, and MSPB cases have rccogni7.ed a number of factors that are 
relevant to consider in determining the appropriatcneu of a penalty. Without purporting to be 
exhaustive, those generally recognized as relevant are: 

• The nature and seriousness of the offense; its relation to the employee's duties, position, 
and responsibilities, including wbether the offense was intentional, technical or 
inadvertent, or was committed maliciously or for gain, or was ~ucntly repeated. 
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• The employee's job level and type of employment, including supervisory or fiduciary 
role, contacts with the public, and prominence of the position. 

• The employee's past disciplinary record. 
• The employee's past work record, including length of service, performance on the job, 

ability to get along with fellow workm., and dependability. 
• The effect of the offense upon the employee's ability to perform at a satisfactory level and 

its effect upoo supervisors' confidence in the employee's ability to perfonn assigned 
duties. 

• Consistency of the penalty with those imposed upon other employees for the same or 
similar offenses. 

• The notoriety of the offense or its impact upon the reputation of abe agency. 
• The clarity with which the employee was OD notice of any rules tbat were violated in 

committing the offense, or had been warned about the conduct in question. 
• Potential for the employee's rehabilitation. 
• Mitigating circwmtances SWTOUDding the offense such as unusual job tensions, 

personality problems. mental impairment. baras&ment, or bad faith, malice, or 
provocation OD the part of others in~·olvcd in the matter. 

• The adequacy and etfcctiveoeA of altcmative sanctions to deter such conduct in the 
future by the employee or others. 

Not all of these factors will be pertinent in every cate. Frequently, in individual ca1e1, some of 
the pertinent factors will weigh in the employee's favor while others may constitute 
aggravating circumstances. Selection of an appropriate penalty must involve a retpOlliible 
balancing of the relevant factors in the individual case. 

This Table of Offenses and Penalties is intended for use as a suggested guide when it is determined 
that formal disciplinary action will be taken. 

The first column in the table lists the general offense& together with explanations of matters covered. 
No attempt has been made to list every possible cause for disciplinary action. Many of the offenses 
in the table combine closely allied matters in one statemait connected by the word "or". Choose a 
sing.le tpeeific offense and state the charge in words appropriate to the specific oarure of the 
employee's offense. 

The second and third offense coluums in the table are to be used for subsequent offenses. 

Offense 

Unauthorized absence of one or more work day. 
See Note 1. 

Unauthorized absence for 1eu than 1 work day, 
repeated tardiness, leaving the job without 
permission, repeated delay in returning to work 
from lunch or break. 
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1st Offense lad Oft'eme 3rd Oft'ease 
Reprimand to Reprimand to . 
5-da 10-<ba 5-dey suapensaon 

Y Y to removal. 
suspension. suspension. 

Reprimand to Reprimand to . 
l-da 5-da: 5-day suspension 

Y Y to removal. 
suspension. suspension. 
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FailW"C to request leave in accordance with 
established requirements. 

Rude discourteous conduct, discourtesy to the 
public. 

Reprimand to 
o_....;,_ .. _d 5-da 5-day suspension 
"'"'t" l&UAU Y to removal 

suspension. 
Reprimand to Reprimand to . 
5-da 5.-A-, 5-day SuspcnslOll 

y -ua;, to removal. 
suspensjon. suspension. 

Quarreling or inciting to quarrel, use of abusive or Repri d to 
offensive language, boncplay which int.erfercs S-da man Reprimand to 5-day SU&pCDSion 
with work. dilorderly conduct, offensive language Y . removal. to removal. 
to or abuse of subordinates. il1ipenston.. 

Fipting, threatening or intlictina bodily hann, Reprimand to 5
-day . to J 0-day suapenaion 

physical resistance to proper: authority. removal. sua~1ion to removal. 
rcmova. 

h>deca>t or immoral conduct on Government 
pmnilcs or during work boon. 

Reprimand to 5-day 
removal suspen1ion to Removal 

removal. 
lnsubonlination, defiance of OT contemptuous l-da 
behavior toward constituted authority, refusal to Reprimand to Y . to 5-day suspension 
cany out proper orders, disregard of regulation or removal. suspension to removal. 
directive. removal. 

Delay or failure to carry out assigned duties or 
instructions in a reasonable time. 

Careless workmanship. negligence, concealing 
defective work. concealing, losing or destroying 
work docwnents. 
Being oo duty drunk or impaired by intoxicants 
on Government premises as to be unable to 
properly perform duties, or being a hazard to 
one's self or to otberi, driving while intoxicated 
on a Government re&erVation. 
Being on duty so impaired by marijuana, a 
narcotic, or dangerous drug as to be wiable to 
perform duties properly or to be a hazard to &elf 
or others. 
Unauthorized sale or exchange or trade of 
intoxicants (alcoholic beverages) on Government 

Reprimand to I 0-da 
14-day Y. t 15-day suspension 

suspension o • al 
. al .o remov . suspension. rcmov . 

Reprimand to 1 -day . t 5-day suspension 
suspension o 

removal. val to removal. 
rcmo . 

Reprimand to 5-day 10-da . 
l 0-day suspension to Y suspension 

. aJ to removal. suspension. remov . 

'D ---.... .... d to 
~.,........ Removal. 
removal. 

Reprimand to 5-da 
5-day Y . t I 0-day suspension 

suspension o to al . 
1 

remov . 
premises. suspension. remova . 
Use or pos&eSSion of illegal or dangerous drugs OT Reprimand to 
drug abuse paraphernalia. on or off duty. removal. 
Unaudlori7.ed sale. exchange, trade, or transfer of 
ownership of marijuana, a narcotic, or dangerous Reprimand to 
drug on Government premises, or during the work removal. 
hours of any employee involved. 

Removal 

Removal. 

Refusal to participate in required drug test or 
tampering with urine specimen. 

Reprimand to Removal. 
removal. 
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DUCriri:limtion, action or inaction based on race, 
color, ~on.~ oatiooal origin. age. 
~ cooai~ or marital status Which 
affects an ~9fee or ~licant m&k.ing 
inluJting or ~g rerilarlcs. 

Gamblin& or betting on Government premises 
during wort hours. 

~to 14-day 3" '-'- . . v-u.ay suspension 
s~1onto 

removal ~;;..: , to removal. 
removlU.. 

R~rimand to l 4-da.y . to 30:-&y ~ion 
I suspension 

remova . 1 to removal. 
remova . 

Reprimand to Reprimand to . 
J-day S..day S~ IUIPCQllOD 

. . to removal. 
suapcn1100. suspermon. 

Orpnizine. promoting. auilting in pmbq or 3-day 5-day 
1
0-day · 

betting on Govanment prrmises during work suspension to suspemion to to ~ 
hours. removal. removal. remov · 
Soliciting gifts, contributions, or personal services Reprimand to S-day l" ... _ . 
from subordinates. Borrowing money from 5-day suspension to \Nay suspension __ ..__...;....._ . ___ , to removal. 
:MIUUI~. ruspeDllOD. lg]IUVILl. 

Offer, solicitation, or acceptance of a gift, Reprimand to 5-day 
gratuity, or thing of monetary value in connection val suspension to Removal 
with employee's position. remo removal. 
Loa o~ damage to, unauthoriud use of, or Reprimand to Reprimand to 5-day IUlpCDlion 
des1ruction of Government property. removal. removal. to removal. 

Theft (actual or attempted) unauthorized Reprimand to 5-day . l~y suspension 
. ' SuspellSIOD to possesston ofGove1nmcot property. removal. val to removal. 

rea10 . 
Willtul using or authorizing the use of a 30-day 
Govemmcnt vehicle for other than official suspension to Removal. 
purposes. (Sec 31 USC 1349 B) removal. 
Loefinc or sleeping on duty: 
a. Where safety of persons or property is not 
endangered. 
Loafing or sleeping on duty: 
b. Where safety of persons or property is 
endangered. 
Milreprescntation, falsification, or concealment 
of a material fact in connection with any official 

Reprimand to 
removal. 

Reprimand to 
5-da 5-day suspension 

Y to removal. 
suspension. 
5-day 10-da . 
suspension to Y suspension 

l to removal. remova. 

document; fAlsification, giving false testimony, or Reprimand to 5-day . to 1 O-day suspension 
withholding material facts or refusal to testify 1n 1 suspension to al 
connection with mauen under official remova · removal. remov · 
investiption, inquiry, or other official 
proceeding. 
Making fAlse, maliciom or unfounded statements 
against odlCr employees with disregard for, or 
intent to, danwF their reputation, authority, 
official standing, or position. 
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D--"---1 S-day }Q-da . ~~to . to y suspeDSIOD suspawon removal. _, to removal. 
JCID0\'11.1.. 
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Off-duty miacooduct which causes an employee 
to be unable to fulfill bWber duty rc1pOOSibilitic1, .Reprimand to Reprimand to ~..day suspension 
or seriously reflects upon DF AS u the removal. removal. to removal. 
employee's employer. 
Compromise, umutborized po51e&1ion, use, or 
disclosure of appointment or promotion 
examination information and materials. 
Reprisal, restraint, coercion, or interference with 

Reprimand to 5-day . 
3-day suspension to l 0-day suspension 
suspension. removal. to removal. 

an employee for use of a grievance or appeal Reprimand to 1-day · 
procedure, or reporting fraud, wa$te, or abuse; for suspension to 1 O-day suspension 
labor organizabon affiliation or duties, or for removal. removal to removal 
filing a discrimination complaint.x 

a. Breach of safety regulations and practice. 

b. Breach of safety regulations and practice. 
wbeR failure may result in serious injury, loss of 
life, or major damage to property. 

Violation of security regulation requirements. 

Smokins in unauthorized location. (for incidents 
principally constituting a safety ba7.ani, see 
offense 32a and 32b ). 

Reprimand to Reprimand to . 
5-day 14-da 14-day suapeDSIOll 

Y to removal. 
suspension. SUipeDSion. 

~to S-day . 1~ suspension 
removal. =:_on to to removal. 

R_,; ... .,.,.A to 1-day 5-da . 
"'!"'....._._ suspemion to Y suspenswn 

removal. al to removal remov . 
Repriman(j to Reprimand to 5-da . 
I-day 5-day y suspco1wn 

to removal. suspension. suspension. 

Note l: A removal using adverse action procedures may be initiated for a first or later offense after 
passage ofa reasonable time (minimum of 10 calendar days) wbal the employee fi.ils to report to 
duty and fails to notify management of bis or her intentions concerning return to duty, and when 
management bas been unable to ascertain the employee's intentions concerning retum. 
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MESSAGE FROM THE 
DEPUTY OFFICER FOR CIVIL RIGHTS AND CIVIL LIBERTIES, 
U.S. DEPARTMENT OF HOMELAND SECURITY 

I am pleased to present the U.S. Department of Homeland Security's (OHS) Notification and 
Federal Employee Anti-discrimination and Retaliation Act of 2002 (No FEAR Act) Annual 
Report for Fiscal Year (FY) 2012. 

The No FEAR Act, Public Law 107-174, requires that federal agencies be publicly accountable 
for violations of anti-discrimination and whistleblower protection laws. Federal agencies must 
post both quarterly and annual statistical data relating to federal sector Equal Employment 
Opportunity (EEO) complaints on its public website, reimburse the Judgment Fund for any 
payments made, and notify employees and applicants for employment about their rights under 
the federal anti-discrimination and whistleblower laws. The No FEAR Act and its implementing 
regulations also require federal agencies to report annually: 

• The number of cases pending or resolved in Federal District Court in each fiscal year 
arising under federal anti-discrimination and whistleblower protection laws; 

• The total number of employees disciplined and the specific nature of the disciplinary 
action taken for violation of anti-discrimination and whistleblower protection laws; 

• Final year-end statistical data of federal sector EEO activity; 
• A detailed description of the agency's policy for taking disciplinary action for conduct 

that is found to violate federal anti-discrimination and whistleblower protection laws; 
• An analysis of the trends and causes of complaints of discrimination as well as practical 

knowledge gained through experience and actions planned or taken to improve complaint 
or civil rights programs with the goal of eliminating discrimination; 

• Amounts reimbursed for any payments made from the Judgment Fund and any budgetary 
adjustments required to comply with the reimbursement obligation; and 

• A written plan to train employees about their rights. 

This report summarizes DHS's most-significant accomplishments in the OHS EEO program, 
particularly focusing on the area of EEO complaint processing. It evidences the Department's 
strong commitment to abide by merit systems principles, provide protection from prohibited 
personnel practices, and promote accountability. 

Pursuant to Congressional requirements, this report is b1~ing provided to the following Members 
of Congress: 

The Honorable Patrick J. Leahy 
President pro tempore, U.S. Senate 

The Honorable Thomas R. Carper 
Chairman, U.S. Senate Committee on Homeland Security and Governmental Affairs 

The Honorable Thomas Coburn 
Ranking Member, U.S. Senate Committee on Homeland Security and Governmental Affairs 



The Honorable Patrick J. Leahy 
Chairman, U.S. Senate Committee on the Judidary 

The Honorable Charles Grassley 
Ranking Member, U.S. Senate Committee on the Judiciary 

The Honorable John Boehner 
Speaker of the House, U.S. House of Representatives 

The Honorable Michael McCaul 
Chairman, U.S. House of Representatives Committee on Homeland Security 

The Honorable Bennie G. Thompson 
Ranking Member, U.S. House of Representatives Committee on Homeland Security 

The Honorable Bob Goodlatte 
Chairman, U.S. House of Representatives Committee on the Judiciary 

The Honorable John Conyers, Jr. 
Ranking Member, U.S. House of Representatives Committee on the Judiciary 

The Honorable Darrell Issa 
Chairman, U.S. House of Representatives Committee on Oversight and Government Reform 

The Honorable Elijah E. Cummings 
Ranking Member, U.S. House of Representatives Committee on Oversight and Government 
Reform 

The report is also being provided to the Commissioner of the U.S. Equal Employment 
Opportunity Commission (EEOC), the Attorney General of the U.S. Department of Justice 
(USDOJ), and the Director of the U.S. Office of Personnel Management (OPM). 

The DHS Office for Civil Rights and Civil Liberties (CRCL) supports the Department's mission 
to secure the Nation while preserving individual liberty, fairness, and equality under the law. 
CRCL's mission includes leading the Department's EEO programs and promoting workforce 
diversity. DHS succeeds in part by ensuring that our workplace decisions are equitable and 
based upon merit. 

The DHS EEO program reflects a strong and collaborative partnership between CRCL and DHS 
Components, shown in part through the various improvements in the Department's EEO 
program during FY 2012. FY 2012 accomplishments contained in this report include: 

• Development of a five-year strategic plan for CRCL's EEO and Diversity Division. 
• Launch of two Joint Opportunity Initiatives, exploring avenues for leveraging 

Department-wide resources among the DHS EEO and diversity communities. 



• Completion of 596 timely investigations - a 12-percent increase over the 531 timely 
investigations completed in FY 2011. 

• Completion of 85 percent of EEO counselings within the time frame specified by 
regulation. 

• Issuance of 163 timely merit Final Agency Decisions (FADs)- a 37-percent increase 
over the 119 timely merit FADs issued in FY 2011. 

The FY 2012 achievements have paved the way for continued measureable and valuable 
improvements in the DHS EEO program during FY 2013 and beyond. I look forward to 
continuing to provide information on the successes of this program in future reports. 

Veronica Venture 
Deputy Officer for Civil Rights and Civil Liberties 
Director, DHS EEO and Diversity Programs 
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EXECUTIVE SUMMARY 

The Notification and Federal Employee Anti-discrimination and Retaliation Act of 2002 (No 
FEAR Act), Public Law I 07-174, is intended to reduce the incidence of workplace 
discrimination within the Federal Government by making agencies and departments more 
accountable. Section 203 of the No FEAR Act specifically requires that, not later than 180 days 
after the end of each fiscal year, each federal agency submit to certain Congressional committees 
and members an annual report with the following information: federal anti-discrimination and 
whistleblower protection laws, complaint activity (including Federal District Court cases), and 
resulting disciplinary actions; Judgment Fund reimbursements; adjustments to agency budgets to 
meet reimbursement requirements; and an analysis of trends, causation, and practical knowledge 
gained through experience. This No FEAR Act Annual Report covers FY 2012 (October I, 2011 
to September 30, 2012). 

At the U.S. Department of Homeland Security (DHS), senior DHS leaders demonstrate a strong 
commitment to abide by merit systems principles, provide protection from prohibited personnel 
practices, and promote accountability. DHS's Officer for Civil Rights and Civil Liberties 
(CRCL) provides policy and technical advice to senior DHS leadership on civil rights and civil 
liberties issues, and directs the Department's Equal Employment Opportunity (EEO) and 
diversity management programs. 

During FY 2012, CRCL continued to partner with the DHS Undersecretary for Management, the 
DHS Office of the Chief Human Capital Officer (OCHCO), DHS Component EEO Offices, and 
other internal and external stakeholders to promote equality, fairness, workforce diversity, and 
efficiency. The CRCL Deputy Officer is a member of the Secretary's Employee Engagement 
Council, which is co-chaired by the Undersecretary for Management and the Chief Human 
Capital Officer (CHCO), and its mission is to identify strategies that will lead to improvements 
in employee morale throughout the Department. In FY 2012, CRCL, in partnership with 
OCHCO, led the Department's efforts to develop the DHS Diversity and Inclusion (D&l) Plan. 
Throughout FY 2012, CRCL also maintained close working relationships with all Components. 
The CRCL Deputy Officer chairs the EEO Council in which all Component EEO and Civil 
Rights Directors participate. Effective communication and collaboration have continued to 
strengthen partnerships with the Components throughout FY 2012. 

For example, CRCL created the Joint Opportunities Initiative, an effort to explore opportunities 
to leverage resources among the DHS EEO and diversity community with the expected result of 
improving efficiencies and the quality of work. Two distinct committees were formed: I) the 
Diversity and Equal Employment Opportunity Professional Development Committee 
(DEOPDC), which determines the competencies necessary to perform at the highest levels, 
assesses the current competency levels of DHS diversity and EEO professionals, and facilitates 
the attainment of additional skills, capabilities, and competencies; and 2) the DHS Alternative 
Dispute Resolution Committee (DHS ADR), developing policies for a centralized, enterprise
wide ADR program, which would use DHS employees to serve as collateral duty mediators, 
rather than outsourcing to contract mediators. Both committees are headed by a Senior 
Executive within the DHS EEO and diversity (;ommunity and composed of employees across 
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this community. Efforts such as these are yielding new collaborative opportunities moving into 
FY 2013. 

DHS's uniform complaints management approach allowed for opportunities to share best 
practices and led to improvements in complaints processing. In the area of EEO pre-complaint 
processing, the percentage of timely counseling increased from FY 2011 to FY 2012. During 
FY 2012, 1,718 of the 2,031 (85 percent) requests for EEO counseling were timely completed, 
compared to 1,692 of2,096 (81 percent) in FY 2011. In FY 2012, two Components, U.S. 
Customs and Border Protection (CBP) and the Federal Law Enforcement Training Center 
(FLETC), achieved timely counseling for 100 percent of their cases. 

In the area of EEO formal complaint processing, the percentage of timely investigations slightly 
decreased to 57 percent in FY 2012, as compared to 60 percent in FY 2011. It is noted, however, 
that in FY 2012, OHS increased the total number of investigations completed and the number of 
timely investigations completed. Specifically, in FY 2012, there was an 18-percent increase 
(l ,046) in the total number of investigations OHS completed, compared to FY 2011 (888) and a 
12-percent increase in the number of timely investigations completed between FY 2011 (531) 
and FY 2012 (596). Furthermore, OHS decreased the average number of processing days of 
investigations in FY 2012 in comparison to FY 2011. There was a 13-day decrease in the 
average number of processing days for investigations between FY 2011 (243) and 
FY 2012 (230). 

With regard to complaints adjudication, OHS issued 337 merit FADs during FY 2012. The 
elimination of the merit FAD backlog in FY 201 l allowed CRCL to focus efforts in FY 2012 on 
increasing the percentage of cases processed within 60 days of the FAD request, as required by 
Equal Employment Opportunity Commission (EEOC) regulations. As a result, in FY 2012, OHS 
issued 163 (48 percent) timely merit FADs, which is a 37-percent increase from the 
119 (26 percent) timely merit FADs issued in FY 2011. In addition, there was also a dramatic 
reduction in the average number of processing days for merit FADs, decreasing from 
237 average processing days in FY 201 I to 143 days in FY 2012- a 40-percent decrease. There 
are strategic efforts underway in FY 2013 to continue to align priorities and processes with the 
goal of increasing regulatory timeliness. 

In FY 2012, OHS processed 13 findings of discrimination, mirroring the number of findings in 
FY 2011. The FY 2012 findings reflected only small shifts in the bases of discrimination and 
issues alleged (i.e., reprisal continued to be the: most-frequently asserted basis, followed by 
race/color, and age; the most-frequently assert1~d issues were non-selection/non-promotion, non
sexual harassment and assignment of duties). 

During FY 20 I2, OHS had 185 civil actions pending in Federal District Court involving the 
various laws covered in the No FEAR Act. During FY 2012, Federal Court judges disposed of 
85 cases, of which 68 cases were decided in favor of the agency and 12 cases were settled by the 
parties. 
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In FY 2012, as reported by the Components, DHS's reimbursement to the Judgment Fund totaled 
$1,528,139, while the amount reimbursed for attorney's fees in the same time period totaled 
$72,000. During FY 2012, zero employees were disciplined for discrimination, retaliation, 
harassment, or other infractions of provisions of law covered by the No FEAR Act. 
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I. LEGISLATIVE REQUIREMENT 

This document responds to the reporting requirements S(:t forth in Section 203 of the No FEAR 
Act (Pub. L. No. 107-174), which states: 

(a) Annual Report. - Subject to subsection (b), not later than 180 days after the end of 
each fiscal year, each Federal agency shall submit to the Speaker of the House of 
Representatives, the President pro tempore of the Senate, the Committee on 
Governmental Affairs of the Senate, the Committee on Government Reform of the House 
of Representatives, each committee of Congress with jurisdiction relating to the agency, 
the Equal Employment Opportunity Commission, and the Attorney General an annual 
report which shall include, with respect to the fiscal year -

(I) the number of cases arising under each of the respective provisions of law 
covered by paragraphs(!) and (2) of section 20l(a) in which discrimination on 
the part of such agency was alleged; 

(2) the status or disposition of cases described in paragraph (I); 

(3) the amount of money required to be reimbursed by such agency under section 
20 I in connection with each of such cases, separately identifying the aggregate 
amount of such reimbursements attributable to the payment of attorneys' fees, if 
any; 

(4) the number of employees disciplined for discrimination, retaliation, 
harassment, or any other infraction of any provision of law referred to in 
paragraph (I); 

(5) the final year-end data posted under section 301(c)(l)(B) for such fiscal year 
(without regard to section 301(c)(2)); 

(6) a detailed description of-
(A) the policy implemented by that agency relating to appropriate 
disciplinary actions against a Federal employee who -

(i) discriminated against any individual in violation of any of the 
laws cited under section 201(a)(l) or (2); or 
(ii) committed another prohibited personnel practice that was 
revealed in the investigation of a complaint alleging a violation of 
any of the laws cited under section 201(a)(l) or (2); and 

(B) with respect to each of such laws, the number of employees who 
are disciplined in accordance with such policy and the specific nature 
of the disciplinary action taken; 

(7) an analysis of the information described under paragraphs(!) through (6) (in 
conjunction with data provided to the Equal Employment Opportunity 
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Commission in compliance with Part 1614 of Title 29 of the Code of Federal 
Regulations) including-

(A) an examination of trends; 
(B) causal analysis; 
(C) practical knowledge gained through experience; 
(D) any actions planned or taken to improve complaint or civil rights 
programs of the agency; and 

(8) any adjustment (to the extent the adjustment can be ascertained in the budget 
of the agency) to comply with the requirements under section 201. 

Further guidance on each agency's reporting obligations is provided in 5 C.F.R. § 724.302, 
which also requires the submission of the annual report to the Director of the U.S. Office of 
Personnel Management (OPM) for the implementation of a best practices study and the issuance 
of advisory guidelines. 

II. BACKGROUND 

DHS's mission is to ensure a homeland that is safe, secure, and resilient against terrorism and 
other hazards where American interests, aspirations, and way of life can thrive. In order to 
maximize its effectiveness, OHS seeks to have an exemplary EEO program. OHS was 
established through the Homeland Security Act of 2002, Pub. L. No. 107-296, and Section 
I 03( d)(5) of the Act provides for the presidential appointment of an Officer for Civil Rights and 
Civil Liberties (Officer). On June 5, 2003, the Secretary of Homeland Security delegated 
authority to the Officer to lead the Department's EEO Programs and Diversity Initiative, and on 
August I, 2006, the Officer re-delegated this responsibility to the Deputy Officer for EEO and 
Diversity Programs, in CRCL. 

CRCL resides within the Office of the Secretary, and provides technical and policy advice to 
Department leadership on civil rights and civil liberties issues. The Officer, by statute, reports 
directly to the Secretary and assists senior leadership in shaping policy in ways that protect, 
rather than diminish, the personal liberties of all persons protected by our laws. In accordance 
with 6 U.S.C. § 345 and 42 U.S.C. § 2000ee-l, CRCL's mission is to support OHS as the 
Department secures the Nation while preserving individual liberty, fairness, and equality under 
the law. CRCL performs four key functions to integrate civil rights and civil liberties into all of 
the Department's missions and activities: 

1. Advising Department leadership, personnel and pa1tners about civil rights and civil 
liberties issues, ensuring respect for civil rights and civil liberties in policy decisions and 
implementation of those decisions. 

2. Communicating with individuals and communities whose civil rights and civil liberties 
may be affected by Department activities, informing them about policies and avenues of 
redress, and promoting appropriate attention within the Department to their experiences 
and concerns. 

3. Investigating and resolving civil rights and civil liberties complaints filed by the public 
regarding Department policies or activities, or actions taken by Department personnel. 
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4. Leading the Department's EEO programs and promoting workforce diversity and merit 
system principles. 

CRCL provides departmental guidance and standards for establishing and maintaining effective 
programs for diversity management and EEO, as required under both Title VII of the Civil Rights 
Act of 1964 (Title VII), as amended, 42 U.S.C. § 2000(e) et seq., and Section 501 of the 
Rehabilitation Act of 1973 (Rehabilitation Act), as amended, 29 U.S.C. § 791 et seq. CRCL also 
works to advance the protections set forth unde:r the Age Discrimination in Employment Act of 
1967 (ADEA), as amended, 29 U.S.C. § 621 et seq., the Equal Pay Act of 1963 (EPA), 29 U.S.C. 
§ 206 (d)(l) et seq., and the Genetic Information Nondiscrimination Act of 2008 (GINA), (Pub. 
L. No. l l 0-233). To meet these objectives, the Deputy Officer for CRCL and her staff develop 
policies and plans, deliver training, conduct oversight, adjudicate EEO complaints, and submit 
annual reports to stakeholders including Congress, the White House Initiatives Offices, the U.S. 
Department of Justice (DOJ), EEOC, and OPM. 

III. RESULTS AND DATA 

A. EEO Cases in Federal District Court 

During FY 2012, OHS had 185 civil actions in Federal District Court, pending or resolved under 
the laws covered in the No FEAR Act. The majority of those Federal District Court filings arose 
under Title VII (l 11 ), followed by filings under the ADEA (39), the Rehabilitation Act (31 ), and 
the Whistle blower Protection Act of 1989 ( 4 ). 

During FY 2012, Federal District Court judges disposed of 85 cases: 68 were decided in favor of 
the Department, 12 were resolved by settlement, and 5 were sent to mediation or arbitration. For 
further information regarding FY 2012 employment discrimination and whistle blower cases filed 
in Federal District Court against DHS, see Appendix l. 

B. Reimbursements to .Judgment Fund 

During FY 2012, as reported by OHS Components, the Department reimbursed the Judgment 
Fund in the total amount of$l,528,l39. The bulk of the reimbursement to the Judgment Fund 
derived from cases filed under Title Vil, in the amount of$l,420,l39. Cases arising under the 
Rehabilitation Act comprised a total of$93,000 of the amount reimbursed, and cases arising 
under ADEA comprised the remaining $15,000 of the amount reimbursed to the Judgment Fund. 
With respect to attorney's fees, Title VII cases totaled $72,000; there were no attorney's fees 
reported for Rehabilitation Act or ADEA cases. 

C. Disciplinary Actions 

At OHS, the decision about whether to impose disciplinary action on an employee is determined 
on a case-by-case basis by the relevant Component, depending on the specific facts or 
circumstances at issue. During FY 2012, zero employees were disciplined for discrimination, 
retaliation, harassment, or an infraction of any provision of law covered by the No FEAR Act 
and filed in Federal District Court. 
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D. EEO Complaint Data 

See Appendix 2 for OHS No FEAR Act data for FY 2012, which is also posted online 
(http://www.d h s. gov /home 1 and-sccuritv-no-fear-a ct-report i '!£). 

IV. ANALYSIS OF TRENDS AND CAUSALITY 

A. EEO Complaint Activity 

Between FY 2007 and FY 2012, OHS experienced a IO-percent increase in filings of new 
statutory and non-statutory EEO complaints. In FY 2012, the filing of l, 198 new statutory and 
non-statutory EEO complaints equated to a seven-percent decrease (85 fewer complaints) from 
FY 2011, a year when complaint activity spiked by a similar amount. Thus, the complaint filings 
in FY 2012 returned to levels nearly identical to FY 20 l 0. 

800 
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0 

Figure I: Complaints Filed, FY 2007 - FY 2012 
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•DHS Wide 

FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 
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B. Bases of Discrimination in EEO Complaints 

During FY 2012, DHS's most-frequently alleged bases of discrimination in formal EEO 
complaints were, in order of frequency: reprisal, sex, and age. The number of these claims 
increased over the last fiscal year, but these increases were minimal. See Figure 2. In 
comparison, the most-frequently alleged bases in FY 2011 were: reprisal, sex, and race/color. 
Although the basis of age overtook the bases of race/color during this fiscal year, the basis of age 
had ranked fourth in FY 2011 (372 age claims compared to 379 race/color claims). 

• Reprisal: DHS's FY 2012 reprisal claims (528) were higher than reprisal claims in prior 
years (523 in FY 2011; 493 in FY 2010; 418 in FY 2009; 432 in FY 2008; and 389 in FY 
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2007). The frequency of reprisal claims as the leading basis at DHS is consistent with 
government-wide data for reprisal claims, which show that reprisal is the most-frequently 
alleged basis of discrimination across the Federal Government from FY 2007 to FY 2011. 
At OHS, as elsewhere in the Federal Government, reprisal claims are nearly always 
joined with an underlying EEO complaint on the basis of race, national origin, sex, etc. 
See EEOC's Annual Report on the Federal Workforce FY 2011 
(http://www.eeoc.gov/federal/reports/fap20 1 1 /index.din). 

• Sex: During FY 2012, DHS received 426 complaints alleging discrimination on the basis 
of sex - a five-percent increase over FY 2011 ( 407). Since FY 2007, sex discrimination 
claims have numbered among the three most-frequently filed bases of discrimination. 
OHS has monitored this basis particularly since FY 2010 in order to ascertain whether a 
trend exists. However, with only a de minimis increase (2 complaints) from FY 2010 to 
FY 2011 and a slight increase (19 complaints) from FY 2011 to FY 2012, it is still not 
possible to draw a conclusion about the existence of a trend. DHS will continue to 
monitor this basis for any potential trend. 

• Age: During FY 2012, age discrimination constituted the third most-frequently raised 
basis of discrimination, with 385 complaints, which is an increase of 13 cases from FY 
2011 (372). For information on these and other bases asserted, see Figure 2, which sets 
out data from FY 2011 and FY 2012. 

Notably, the largest shift between fiscal years related to claims of disability discrimination. The 
number of disability claims filed in FY 2012 (307 claims) decreased by 8 percent compared to 
FY 2011 (334 claims). However, the number of disability claims in FY 2011 had increased by 
13 percent over FY 2010 (295 claims). The number of disability claims in FY 2012 was even 
lower than FY 2010 levels. Upon review, there were no discernible reasons for the decrease in 
disability claims from last fiscal year. 
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Figure 2: Bases of Discrimination, FY 2011 and FY 2012 
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C. Issnes in EEO Complaints 

Origin 

•FY 201 l 

•FY 2012 

The two most-frequently raised issues in discrimination complaints during FY 2012 involved 
non-sexual harassrnent 1 (raised in 430 complaints) and promotion/non-selection (raised in 253 
complaints). These two issues ranked among the three most-frequent issues in discrimination 
claims at DHS in each of the past three fiscal years. The prevalence of these issues is consistent 
with government-wide trends (i.e., these two issues ranked among the three most-frequently 
raised issues in discrimination complaints across the Federal Government from FY 2007 to 
FY 2011, as reported in the EEOC's Annual Report on the Federal Workplace FY 2011. And as 
shown in Figure 3, disciplinary action was raised as an issue in 174 complaints, ranking third 
among the issues most-frequently raised at DHS during FY 2012. 

1 'fhe No FEAR Act requires reporting of complaints involving sexual harassment (i.e., sex-based claims involving 
actionable unwelcome conduct ofa sexual nature) and non-sexual harassment (i.e., claims involving actionable 
unwelcome conduct not of a sexual nature, e.g., race, sex, national origin, color, religion, age, disability, or reprisal). 
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Figure 3: Issues in Complaints, FY 2012 
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V. COMPLAINTS PROCESSING AND ADJUDICATION DATA 

A. EEO Counseling 

During FY 2012, OHS continued the progress made in FY 2010 and FY 2011 in the percentage 
of timely-completed requests for counseling. 2 In FY 2012, counseling was completed for 2,031 
cases, and 85 percent (1,718) of these cases were timely completed. This represents an increase 
in timely counseled cases, compared with 81 percent timely cases counseled in FY 2011. See 
Table I. 

Table 1: EEO Counseling at DHS, FY 2007 - FY 2012 

2007 2008 2009 2010 2011 2012 
Total Number 2,240 2,064 2,479 1,848 2,096 2,031 
Timely Number 1,709 1,497 1,684 1,495 1,692 1,718 
Percentae:e Timelv 76 73 68 81 81 85 

2 In accordance with 29 C.F.R. § I 614.105( d), counseling must be completed within 30 calendar days, unless the 
aggrieved person agrees to extend the counseling period up to an additional 60 calendar days. 
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During FY 2012, five OHS Components provided timely counseling in 98 percent or more cases. 
In particular, for the third year in a row, CBP completed 100 percent ( 464) of its cases within the 
regulatory time period. Similarly, FLETC timely completed 100 percent (18) of its cases for the 
first time in three years. Other Components that had a high percentage of timely cases counseled 
during FY 2012 include: 

• U.S. Citizenship and Immigration Services (USC IS), timely completing 185 of 186 
(99 percent); 

• U.S. Coast Guard (USCG), timely completing 94 of96 (98 percent); and 
• U.S. Secret Service (USSS), timely completing 47 of 48 (98 percent). 

The Transportation Security Administration (TSA) significantly increased the number of cases 
timely counseled from the previous fiscal year. Specifically, in FY 2012, TSA timely completed 
counseling in 558 of 658 cases (85 percent), compared with FY 2011, when TSA timely 
completed counseling in 443 of 675 cases (66 percent). 

In FY 2012, U.S. Immigration and Customs Enforcement (ICE) experienced a sharp decrease in 
the percentage of timely counseled cases because of severe staffing shortages in their Complaints 
and Resolution Division. Specifically, ICE timely counseled 116 of 242 ( 48 percent) of cases, 
which is noticeably less than the 218 of 263 (83 percent) timely counseled in FY 2011. 

B. EEO Investigations 

In FY 2012, there was an 18-percent increase in the total number of investigations (1,046) OHS 
completed compared with the number completed in FY 2011 (888). Despite the increase of 65 
cases in FY 2012, OHS increased the number of timely-completed investigations - 531 in FY 
2011 compared to 596 in FY 2012. OHS also experienced a decrease of 13 days (5 percent) in 
the number of average processing days during FY 2012. See Table 2. 

Table 2: EEO Investigations at DHS, FY 2007 - FY 2012 

2007 2008 2009 2010 2011 2012 
Total Number 742 787 861 939 888 1046 
Timely Number 375 448 561 566 531 596 
Percenta!!e Timely 51 57 65 60 60 57 
Avera!!e Davs 248 215 217 213 243 230 

During FY 2012, two OHS Components stood out for their timely completion of EEO 
investigations: USCG and USCIS. USCG timely completed JOO percent of its 39 investigations, 
and USC IS timely completed 99 percent of its 74 investigations. For the second year in a row, 
USClS maintained the lowest average processing rate for EEO investigations (142 days) of all 
OHS Components. 
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The Headquarters EEO Office (HQ EEO) showed significant progress in timely completion of 
investigations from FY 2011 to FY 2012. In FY 2011, HQ EEO timely completed 38 percent 
(13 of 34) of its investigations. In contrast, in FY 2012, HQ EEO timely completed 88 percent 
(21 of 24) of its investigations. 

TSA also showed marked improvement in the timely completion of investigations from FY 2011 
to FY 2012. In FY 2011, TSA timely completed 21 percent (53 of 250) of its investigations, in 
comparison to FY 2012, when it completed 44 percent (190 of429) of its investigations timely. 

During FY 2012, ICE experienced a decrease in the completion of timely investigations, similar 
to the decrease they experienced in the percentage of timely counselings. Again, this decrease 
was a result of severe staffing shortages that resulted in limited staff available to perform 
counselings and investigations. These shortages were addressed and vacancies were filled by the 
conclusion of the fourth quarter of FY 2012 and ICE expects to significantly increase both its 
complaint processing timeliness and the quality of this work in FY 2013. Specifically, !CE 
timely completed 6 of 81 (7 percent) investigations in FY 2012, compared to 66 of 98 
(67 percent) in FY 2011. 

In FY 2012, USSS also had a decrease in the timely completion of investigations, although they 
successfully eliminated the backlog of its oldest cases pending investigation (2011 and older). 
Specifically, USSS timely completed 5 of28 (18 percent) investigations in FY 2012, compared 
to timely completing 8of19 (42 percent) investigations in FY 2011. However, during FY 2012, 
USSS also decreased the average processing days for investigations by 36 days - from 390 to 
354. 

C. Procedural Dismissals 

An agency may dismiss an EEO complaint for several reasons, including: failure to state a 
claim; untimely initial contact with an EEO counselor; filing the identical claim in Federal 
District Court; and failure to provide necessary information to the agency, among other reasons. 
See 29 C.F.R. § 1614.107(a). DHS Components submit requests to CRCL for full dismissal of 
complaints that meet appropriate regulatory criteria. During FY 2012, CRCL issued 164 
dismissals, which is nearly identical to the number of dismissals issued in FY 2011 (163). The 
129 average processing days in FY 2012 represents a 16-percent decrease from the number of 
processing days in FY 2011 (153) and was also the lowest number of days between FY 2007 and 
FY 2011. See Table 3. 

Table 3: Procedural Dismissals, FY 2007 - FY 2012 

2007 2008 2009 2010 2011 2012 
Total Number 187 247 204 550 163 164 
Average Processing Davs 257 220 241 385 153 129 
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D. Findings of Discrimination 

Section 203(a)(7) of the No FEAR Act requires federal agencies to examine trends and causes 
behind the data in their reports over the past five years. The following tally ofDHS's findings of 
discrimination from FY 2007 to FY 2012 illustrates DHS's EEO complaint trends and causes 
based on the overall number of findings at the Department, the protected bases upon which the 
findings were made, and the types of claims or issues involved in the findings during this period. 

Overall, from FY 2007 to FY 2012, DHS has processed 99 findings of discrimination through 
the issuance of merit FADs or Final Orders following an EEOC Administrative Judge's (AJ) 
decision. FY 2012 does not show any systemic EEO issues or trends compared to prior years. In 
FY 2012, DHS processed 13 cases in which findings of discrimination were made. These cases 
included I merit FAD (without an EEOC AJ's decision); 9 decisions from an EEOC AJ finding 
discrimination that DHS fully implemented; and 3 EEOC AJ decisions finding discrimination 
that DHS did not fully implement, but instead appealed to EEOC's Office of Federal Operations 
(OFO). The 13 findings of discrimination in FY 2012 are consistent with the number of findings 
in FY 2011. See Figure 4. 

Figure 4: Complaints with Findings, FY 2007 - FY 2012 

FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 

-·---------------------~ 

1. Protected Bases 

In FY 2012, the majority of findings were based on the protected bases of reprisal (13), 
race/color (7), and age (7). Of the 13 complaints finding discrimination, there were 13 findings 
of reprisal - a marked increase from the number of findings of reprisal in FY 2011 ( 4). In 
addition, these FY 2012 complaints also contained findings based on sex (6), disability (3), and 
national origin (3). There was an increase in the number of findings based on sex- one in 
FY 2011 compared to six in FY 2012. In addition, there was an increase in the number of 
findings (7) based on age in FY 2012 compared to the findings (4) based on age in FY 2011. 
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The increase in findings based on sex and age do not appear to signify any particular trend 
because the total number of findings did not increase and the number of findings on other bases 
decreased. For instance, in FY 2012, there were no findings based on religion, which is the first 
time since before 2006. 

There was also an increase in findings based on national origin in FY 2012 (3), in comparison to 
previous fiscal years - one in FY 2011 and zero in FY 2010. This increase likely does not 
indicate a particular trend and it is noted that the number of national origin findings in FY 2012 
is still significantly lower than the all-time high of eight in FY 2008. 

It is important to note that the total number of bases within findings of discrimination may 
exceed the total number of findings issued because one decision may find discrimination on 
more than one basis. The total number of findings by bases from FY 2007 to FY 2012 is shown 
in Figure 5. 

Figure 5: Findings by Bases, FY 2007 - FY 2012 
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2. Issues 

FY 2012 findings of discrimination involved issues consistent with previous fiscal years, and do 
not suggest any particular pattern or trend. In FY 2012, OHS findings predominantly involved 
non-selection/non-promotion (5), non-sexual harassment (3), and assignment of duties (3). Other 
issues in FY 2012 findings included: evaluation/appraisal (2), pay/overtime (1), duty hours (I), 
reasonable accommodation (I), reprimand (I), suspension (I), termination (I), and training (I). 
In contrast to the five previous fiscal years wh•~n there were no findings, there were findings for 
the first time in the areas of assignment of duties, evaluation/appraisal, pay/overtime, and 
training in FY 2012. It is noted, however, that the number of findings dropped relating to terms 
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and conditions of employment and appointment/hire. These increases and decreases in numbers 
are too small to indicate a particular trend. Additionally in FY 2012, there was an increase from 
the number of findings relating to non-selection/non-promotion - five in FY 2012 compared to 
zero in FY 2011. The five findings relating to non-selection/non-promotion in FY 2012 number 
are consistent with FY 2010 (6) and FY 2009 (5). As with protected bases, the total number of 
issues within findings of discrimination may exceed the total number of findings issued because 
one decision may find discrimination on multiple issues. See Table 4. 

Table 4: Findings by Issue, FY 2007 - FY 2012 

2007 2008 2009 2010 2011 2012 Total 
Aooointment/hire I 

,, 
'· 0 I I 0 5 

Assienment of Duties 0 () 0 0 0 3 3 
Disciplinary action 2 

,, 
'· 4 4 I 3 16 

Dutv hours 0 () 0 0 2 I 3 
Evaluation/ Aooraisal 0 () 0 0 0 2 2 
Harassment (non- 2 '" _, 10 3 3 3 26 
sexual) 
Non-selection/non- 2 11 5 6 0 5 29 
promotion 
Pay/Overtime () () 0 0 () I I 
Reasonable 0 () I 2 5 I 9 
accommodation 
Termination 2 2 4 2 I 2 13 
Terms/conditions of 2 2 2 I 2 0 9 
employment 
Trainine 0 () 0 () () I I 

VI. PRACTICAL KNOWLEDGE GAINED THROUGH EXPERIENCE, 
AND ACTIONS PLANNED ORT AKEN TO IMPROVE THE 
COMPLAINTS OR CIVIL RIGHTS PROGRAM 

A. Improvements in DHS CRCL EEO Program 

During FY 2012, DHS achieved significant program improvements and enhancements, resulting 
in a substantial increase in DHS's issuance of timely merit FADs, improved quality of complaint 
tracking and reporting, and enhanced services to stakeholders. After CRCL' s FY 2011 
elimination of the backlog of cases pending adjudication, CRCL and the OHS EEO Directors 
committed to reconciling the departmental EEO data and working collaboratively towards 
maturing the departmental EEO program. 

l. Focusing on Timely Issuance of Merit F ADs 

During FY 2012, CRCL focused on timely adjudicating merit FADs and issuing them within 
regulatory deadlines. EEOC Regulations at 29 C.F.R. Part 1614 require merit FADs to be issued 
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within 60 days. In FY 2009 and FY 2010, CRCL timely issued only 16 and 17 merit FADs, 
respectively. However, in FY 2011, OHS timely issued 119 merit FADs - 26 percent of the total 
number of merit FADs issued during the year and a 600-percent increase in the number of timely 
merit FADs over the prior fiscal year. And in FY 2012, CRCL's continued emphasis on timely 
issuance led to even greater successes. Of the 337 FADs issued this fiscal year, 163 
(48 percent) were issued timely- an 85-percent increase over the prior year- and marking the 
highest number and highest percentage of timely merit FADs in the Department's history. This 
emphasis on timely issuing merit F ADs also allowed the number of average processing days to 
drop from 237 to 143 - a 40-percent decrease. 

During FY 2012, CRCL made improvements to both the formatting of EEO final actions and the 
processing of these work products. Late in FY 2011, CRCL launched a pilot for a revised final 
action format - utilizing a judicial decision format and integrating a procedural history and a 
certificate of service. These enhancements to the format allowed for more-accurate analysis, 
expedient processing, and tracking the issuance of final actions. In FY 2012, this pilot converted 
into a permanent revision for all final actions. In FY 2013, CRCL will continue to focus on 
timely processing of merit FADs and CRCL plans to coordinate closely with Component offices 
to facilitate conveyance of complaints ripe for adjudication within regulatory timeframes. See 
Table 5. 

Table 5: Timeliness for Merit FADs FY 2007 - FY 2012 

2007 2008 2009 2010 2011 2012 
Backlog at Year End 419 568 420 247 0 0 
Total FADs Issued 249 86 303 527 457 337 
Number Timelv Issued 4 21 16 17 119 163 
Percentage Timely 2 24 5 3 26 48 
Averae:e Processine: Davs 355 545 567 807 237 143 

2. Harnessing the Advantages of Technology 

During FY 2012, CRCL partnered with OHS Components to continue maximizing digital 
processing efficiencies, including updating information and uploading documents to the 
departmental enterprise complaint data and document management system, to allow for access to 
uniform data and documents. OHS Components effectively requested procedural dismissals and 
merit FADs via email, and CRCL was able to digitally review, sign, and issue all final actions in 
an accessible format. These digital processes have allowed CRCL to maximize telework 
opportunities - an initiative encouraged across the Executive Branch. Further, CRCL made 
expanded use of Adobe® Connect™, a web-conferencing platform for holding meetings in a 
more-effective manner. These digital initiatives have enhanced the speed and accuracy of case 
processing and adjudication in FY 2012 and will continue on into FY 2013. 

CRCL also engaged in several proactive initiatives that recognize the opportunities that arise 
when technology intersects with EEO and dive:rsity. In January 2012, CRCL developed and 
launched a Face book® page - the first such presence of a DHS Headquarters office - a useful 
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tool for sharing information about key EEO developments. In March 2012, CRCL briefed the 
DHS EEO Council on social media's impact on the EEO landscape, and provided a follow-up 
briefing to ICE's Office of Diversity and Civil Rights in June 2012. Also in March 2012, CRCL 
launched a presence on the U.S. Office of Management and Budget's MAX Federal Community, 
where useful EEO case law was posted for Component access and use. And lastly, throughout 
FY 2012, CRCL coordinated with EEOC's Office of Federal Operations (OFO) in the ongoing 
deployment of the EEOC File Exchange (EFX), a web-based EEO case processing and document 
conveyance portal. CRCL joined the pilot program and involved several Components early on 
and new Component EFX user enrollments have increased steadily throughout FY 2012. CRCL 
has been able to provide valuable input into shaping the design features and updates of EFX so 
Component usage can be more effective. CRCL remains active in an EFX Focus Group created 
to continue to dialogue between EEOC and the user community. 

3. Launching the .Joint Opportunities Initiative 

During FY 2012, CRCL created the Joint Opportunities Initiative as an effort to explore 
opportunities to leverage resources among the OHS EEO and diversity community, with the 
expected result of improving efficiencies and the quality of work. Two distinct committees were 
formed: the Diversity and Equal Employment Opportunity Professional Development 
Committee (DEOPDC) and the OHS Alternative Dispute Resolution Committee (OHS ADR). 
Both committees are headed by a Senior Executive within the OHS EEO and diversity 
community and composed of employees across this community. 

The DEOPDC working group is an appointed body engaged in assisting CRCL and OHS 
Components in determining the competencies necessary to perform at the highest levels, 
assessing the current competency levels of OHS diversity and EEO professionals, and facilitating 
the attainment of additional skill, capabilities, and competencies. During FY 2012, the 
DEOPDC completed an inventory of competencies and tasks associated with those competencies 
for the EEO and diversity occupational series. In addition, the DEOPDC was invited to 
participate in an OPM-sponsored skills assessment inventory, whereby DHS EEO and diversity 
employees will be surveyed on their skills in an effort to identify areas of excellence and skill 
gaps. OPM is currently in the process of working with the DEOPDC to develop and deploy the 
competency assessment, which is expected to be completed by the second quarter of FY 20I3. 
In addition to developing the survey, OPM will conduct an analysis of the results and offer 
advice and guidance on addressing any skill gaps that have surfaced. 

The DHS ADR committee is composed of ADR managers from the largest DHS Components. 
The committee is responsible for developing policies for a centralized, enterprise-wide ADR 
program, which would use DHS employees to serve as collateral duty mediators, rather than 
outsourcing to contract mediators. In FY 2012, the committee created and deployed a survey to 
DHS Components on all aspects of their respe<;tive ADR programs. In addition, the committee 
interviewed ADR practitioners from both inside and outside OHS to assemble best practices. 
Through this process, the committee identified six major components of a successful enterprise
wide program: policy and leadership support; funding; procedures; mediators (selection 
criteria); training; and marketing. The committee formed sub-committees that reviewed these 
discrete operational areas and developed a number of recommendations addressing each of these 
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components. The committee is currently drafting a policy paper to be presented to the OHS 
Secretary for approval. The committee anticipates piloting an ADR program by the end of FY 
2013. 

4. Collaborating and Leading DHS Components 

During FY 2012, CRCL engaged in proactive opportunities to create collaboration and 
information-sharing across the Department. CRCL conducted a number of training sessions to 
the OHS EEO and diversity community. For example, in the first quarter of FY 2012, CRCL 
provided a comprehensive training session on the acceptance/dismissal process, with a specific 
focus on 29 C.F.R. § 1614.107 (bases for procedural dismissals), to CBP's Complaint Processing 
Unit. The training presented the legal framework for procedural dismissals and used specific 
cases to illuminate the pertinent points. Much of the training focused on dismissals of hostile 
work environment complaints. This training was supplemented in the second quarter with 
another training session on understanding adjudication of hostile work environment complaints, 
especially those involving claims of retaliation. These engagements provided opportunities for 
both CRCL and CBP to engage in discussion, improve case analysis and processing, provide 
process transparency, and build a stronger working bond between the two offices. Also during 
the first quarter, CRCL staff assisted HQ EEO by conducting EEO briefings at new employee 
orientations at OHS Headquarters. These effo1is have not only allowed HQ EEO to maintain 
effective operations, but have also allowed CRCL staff to better understand this customer
Component's products and services. 

In the third quarter of FY 2012, the OHS Office oflnspector General (OIG) invited CRCL to 
provide EEO and diversity training at OIG's All-Employee meetings in Denver and Orlando. 
These training sessions included a detailed dis1;ussion of the EEO process, EEO laws and 
theories, and diversity concepts such as unconscious bias. Also in the third quarter, CRCL held 
three Train the Trainer sessions - one at FLETC in Glynco, Georgia, and two at HQ EEO in 
Washington, D.C. -for Component administrators of the DHS data base system. These 
intensive trainings were designed to be a force multiplier, providing the participants with an 
enhanced understanding of icomplaints for immediate application across their own organizations, 
as well as allowing participants to contribute in a more-substantial way to the Department's 
enterprise system and knowledge base. Since this training, the number of Component requests 
for CRCL assistance has gradually diminished. CRCL anticipates developing similar 
collaborative efforts during FY 2013. 

In the fourth quarter of FY 2012, CRCL provided ICE's Office of Diversity and Civil Rights 
with on-site EEO training for their new investigators. Also in the fourth quarter, following the 
retirement of the HQ EEO Director, CRCL staff assisted HQ EEO by serving in an Acting role 
through the end of the fiscal year. During the summer, CRCL led OHS EEO Forums at the 
annual EEOC Examining Conflicts in Employment Law (EXCEL) Conference and at the annual 
LRP Publication Federal Dispute Resolution (FDR) Conference. These Forums allowed 
opportunities for CRCL to share updates on developments with Department-wide impact, 
including the CRCL EEO and Diversity Division Strategic Plan. Introductions made during 
these Forums have paved the way for closer working relationships throughout the year. And 
lastly, CRCL partnered with the OHS OCHCO to present an anti-harassment training to the 
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Program Accountability and Risk Management (PARM) office. This training discussed the roll
out of the new Anti-Harassment Unit (AHU) and explained the EEO and AHU processes. The 
training also focused on the DHS anti-harassment policy and responsibilities of managers and 
non-managers relating to harassment complaints. 

5. Developing Strategic Plans 

During FY 2012, CRCL's EEO and Diversity Division (EEOD) developed a comprehensive 
five-year Strategic Plan for fiscal years 2013-2017. The Plan provides a roadmap for future 
success, by emphasizing broader collaboration with the Components and DHS OCHCO and a 
renewed focus on leadership. The Plan also includes new innovative initiatives that will improve 
efficiencies and communication. 

In FY 2012, CRCL partnered with OCHCO to lead the Department's efforts in developing a 
DHS-wide D&I Strategic Plan for fiscal years 2012-2015. In the fourth quarter of FY 2012, the 
D&! Plan was signed by the Secretary. The D&l Plan established the framework for recruiting a 
diverse workforce, creating an inclusive workplace, and ensuring management accountability. It 
also serves as a dynamic road map to guide DHS's efforts in making DHS a leader in creating 
and sustaining a high-performing workforce. The D&I Plan identified three specific goals: 
I) secure a high-performing workforce drawn from all segments of American society; 
2) cultivate a culture that encourages collaboration. flexibility, and fairness to enable individuals 
to contribute to their full potential and feel valued and supported; and 3) institutionalize diversity 
and inclusion management as a key strategic priority, through continued leadership commitment, 
accountability, and total workforce engagement. 

B. OHS Component EEO and Civil Rights Offices 

DHS C()mponents continued to move forward with process efficiency initiatives. Beginning 
with a Department-wide commitment to maximize utility of the icomplaints enterprise database 
system, all Components have emphasized the importance of data integrity, reconciliation, and the 
timely updating of information and documents. These efforts have matured during FY 2012, 
allowing for faster and more-reliable conveyance of cases from the Components to CRCL for 
adjudication and final action. These initiatives have also allowed for easier access to documents 
and generation of related reports. These digital process efficiencies continue to be the 
foundation upon which CRCL and Components have built a speedy and collaborative EEO 
program. 

1. Federal Emergency Management Agency 

Infrastructure 
The Federal Emergency Management Agency (FEMA), Office of Equal Rights (OER) provides 
equal employment opportunity and civil rights services to a workforce of 16,903 employees. 
The office is organized into three sections: Informal Complaints/ADR, Formal Complaints, and 
Civil Rights. The staff consists of24 full-timt: employees who are further supported by 
approximately 50 temporary employees (reservists) during disaster operations. 
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Complaint Processing 
In FY 2012, FEMA has shown improvements in timely investigations over the results of 
FY 2011. The average timeframe for conducting investigations decreased from 433 days in FY 
2011 to 361 days in FY 2012. There was a 23 .. percent increase in formal complaint filings 
during FY 2012 (137) over the prior Fiscal Year (111 ). Although there was an increase in the 
number of complaints filed, FEMA anticipates that the percentage of complaints timely. 
investigated will continue to increase due to focused efforts on streamlining internal processes 
and maintaining staffing levels. 

Diversity Management 
In FY 2012, FEMA produced Equal Employment Opportunity and Civil Rights Pocket Guides 
for distribution to the agency workforce. These guides provide easy-to-use reference material 
compiling the most critical information on both EEO and Civil Rights, in a concise and 
interactive format. In addition, the guide contains I Speak translations for use during disaster 
deployments. The key strength of this product lies in the ability to adapt and distill complicated 
information into an easy-to-understand format that everyone can use. This product was also 
produced in Braille and enhanced print. In the future FEMA' s intent is to transform the product 
into an eGuide that is stored in a mobile application and kept on a smart phone. This feature will 
be extremely beneficial in critical environments, such as disasters or emergency situations. 

The Administrator, Deputy Administrator, and Director of the OER issued an EEO and Diversity 
Policy statement communicating their commitment to equal opportunity, diversity and inclusion. 
The United States Fire Administrator (USFA) developed a Diversity Business Plan for use at the 
National Emergency Training Center (NETC) in Emmitsburg, Maryland. USFA's Business Plan 
stressed and emphasized their commitment to ensure all employment practices and opportunities 
are conducted in a non-discriminatory manner. This includes increasing employment and 
advancement opportunities for those groups that are underrepresented in FEMA's workforce by 
actively seeking creative methods to improve outreach efforts. USFA will continue to explore 
various hiring flexibilities available, including the new Pathways Program, which replaced the 
Student Career Experience Program; the Student Temporary Employment Program; the 
Internship Program; the Recent Graduates Program; and the Presidential Management Fellows 
program. 

Services and Proactive Engagement 
Through the Workforce Enhancement Initiative, a working group was established to identify and 
support the development and implementation of enhancements to improve, diversify and 
accelerate FEMA recruitment, and hiring of individuals with disabilities. Among these 
priorities, the working group developed a plan to maximize diversity; make the best use of 
special Veteran hiring authorities; and other hiring flexibilities. In FY 2012, FEMA organized 
Job Fairs for individuals with disabilities, where on-the-spot interviews were conducted and job 
offers were extended. 

In FY 2012, FEMA applied the "Whole Community" approach to emergency management by 
expanding relationships with traditionally under-served groups, including those throughout tribal 
territories. 
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In FY 2012, FEMA led the first National Preparedness Symposium which brought together 
State, local, tribal and territorial elected officials, faith-based, nonprofit, community and private 
sector leaders. 

FEMA's OER updated all independent study courses for all employees that included civil rights, 
EEO, supervisory responsibility for EEO, diversity, and disability awareness training with a 
focus on reasonable accommodations. 

2. Federal Law Enforcement Training Center 

Infrastructure 
The FLETC Equal Employment Opportunity Division provides services to 1, 113 employees of 
the FLETC, as well as on-site FLETC Partner Organizations on an as-needed basis, and is 
composed of a Division Chief, Complaints Manager, four EEO Specialists, one Staff Assistant, 
and one Visual Information Specialist. The EEO Division is presently in the process of filling 
vacancies for the Complaints Manager position and an EEO Specialist position. Each EEO 
Specialist serves as a Special Emphasis Program Manager for at least one program, and two EEO 
Specialists coordinate and serve as Disability Program Managers. 

Complaint Processing 
During FY 2012, the FLETC processed 8 out of 9 EEO investigations within the regulatory 
timeframe of 180 days or 270 days with an approved extension. The FLETC EEO Division 
continues to manage the entire EEO investigative process, and remains committed to its goal of 
ensuring all EEO investigations are completed in a timely manner. In an effort to maintain this 
goal, the FLETC EEO Division will continue to work closely with EEO contract investigators, 
Responding Management Officials, the Human Capital Operations Division (HCOD) and the 
Office of Chief of Counsel (OCC). 

Diversity Management 
During FY 2012, the FLETC's EEO Division, HCOD, and the FLETC Recruitment Council 
(FRC) continued to collaborate to develop, review, and make recommendations regarding the 
DHS/FLETC Workforce Strategy Operational Plan. The plan focused on the following goals: 
1) building an effective mission focused on a diverse and inspiring cadre of leaders, and 
2) recruiting a highly qualified and diverse workforce, which aligns with both the FLETC's 
strategic plan and recruitment plan. This collaboration ensures that specific components of all 
the plans take into account the FLETC's long-term strategic planning goals and ensures that 
diversity and disability hiring initiatives are be:ing addressed. Also during FY 2012, the FLETC 
EEO Division, in collaboration with the HCOD, drafted and obtained the Director's approval for 
the first FLETC D&I Strategic Plan, for fiscal years 2012-2015. The plan provides the 
framework for recruiting a diverse workforce, creating an inclusive workplace, and ensuring 
management accountability. It also serves as a dynamic road map to guide efforts in making the 
FLETC a leader in creating and sustaining a high-performing workforce and the premier 
employer for anyone committed to serving and protecting our nation. 

Additionally, during FY 2012, the FLETC's Operation Warfighter Program had a total of 
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25 participants; 4 were hired into permanent positions with the FLETC, and 2 were referred and 
hired by other OHS Components. A Memorandum of Understanding between the FLETC and 
Fort Stewart continues to be a viable partnership which has produced a strong pipeline for 
veterans and created opportunities for wounded veterans to work and develop new skills. 

Services and Proactive Engagement 
The FLETC No FEAR Act Training is provided on-line through the organization's Learning 
Management System (LMS). The FLETC requires all employees to complete No FEAR Act 
training on biennial bases and that all new employees complete the No FEAR Act training within 
30 calendar days of entering service. During FY 2012, the FL ETC EEO Division processed 76 
reasonable accommodation requests made by or through employees, managers, and students; 
these requests included sign language interpreters, job restructuring, modified work schedules 
and assistive electronic devices. Mandatory training on Employment of People with Disabilities: 
A Roadmap to Success was also provided through the LMS to 142 managers and supervisors. 
The EEO Division Chief provided training to 21 new FLETC supervisors and managers who 
completed mandatory EEO and reasonable accommodation training through the FLETC's New 
Supervisors Training Program (FNSTP). The FLETC EEO Division is currently reviewing and 
developing new training materials that will enhance EEO services and goals. 

3. Headquarters EEO Office 

Infrastructure 
HQ EEO's goals are to ensure Agency compliance with the laws, regulations, policies, and 
guidance that prohibit discrimination in the federal workplace and to prevent and address 
employment discrimination, and to ensure that the Department's Headquarters employees have a 
working environment that will support them in the fulfillment of the mission to protect the 
homeland. 

HQ EEO achieved noteworthy success during FY 2012 and strongly enhanced the efficiency and 
quality of services to customers. During FY 2012, HQ EEO continued to provide training and 
career development opportunities to EEO staff members, which resulted in enhanced customer 
service. 

Most notably, HQ EEO consistently provided high-quality services to its customers, despite 
undergoing several major transitions. Specifically, the HQ EEO Director - who stood up the 
HQ EEO Office in 2004 - retired during FY 2012. A CRCL Supervisory EEO Specialist 
served as Acting HQ EEO Director for the fourth quarter of FY 2012. A permanent HQ EEO 
Director was hired and came on board during the first quarter of FY 2013. In addition, HQ EEO 
and CRCL continued its collaborative efforts by having CRCL personnel serve temporarily in 
the positions of EEO Counselor and Acting Formal Complaints Manager. Finally, another 
transition in FY 2012 was the hiring of an additional EEO Specialist to specifically work on 
matters involving the Federal Protective Service (FPS), which transferred from ICE to National 
Protection and Programs Directorate (NPPD) within OHS Headquarters. 
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Complaint Processing 
In FY 2012, HQ EEO had a slight decrease in the number of EEO cases counseled and formal 
complaints filed. HQ EEO conducted EEO counseling for 77 cases. HQ EEO continued its 
focus on timely complaint processing in the pre-complaint and formal process. Weekly meetings 
were held with HQ EEO staff members to monitor workloads and ensure efficient case 
movement, icomplaints was timely updated to ensure accurate report data, and HQ EEO and 
CMAS staff were cross-trained as counselors to reduce the number of cases counseled by 
contractors. 

Diversity Management 
HQ EEO is specifically responsible for developing EEO and diversity policies and procedures 
specific to OHS Headquarters offices; providing EEO and diversity guidance to all headquarters 
executives, managers, supervisors, and line employees; managing the HQ EEO complaints 
process, including EEO counseling, Alternative Dispute Resolution (ADR), and EEO 
investigations; promoting diversity management initiatives, including Special Emphasis 
Programs management to help Headquarters components recruit, hire, develop, and retain a 
diverse workforce; managing the Headquarters reasonable accommodation process; and 
providing training on EEO and diversity. Specifically, HQ EEO continued its efforts to increase 
the retention and professional development of working for the Department through its Women's 
Leadership Program and its Disability Program. The programs included women and veterans 
participants from various areas within OHS HQ learning about mentoring and the value of 
coaching future generations of OHS employees. 

Services and Proactive Engagement 
HQ EEO processed 44 requests for reasonable accommodation for individuals with disabilities, 
including services for the Office of the Secretary, applicants for employment, and employees 
seeking advice and guidance on the reasonable accommodation process and types of available 
accommodations. Additionally, HQ EEO processed I 04 requests for sign language interpreting 
services, which required coordination with program offices and contractors. HQ EEO continued 
its commitment to support DHS's efforts to recruit and develop a diverse workforce, including 
veterans and individuals with disabilities. HQ EEO staff participated in 3 mock interview 
sessions with disabled veterans on October 19, 2011; May 23, 2012; and June 20, 2012. In 
addition, on September 19, 2012, HQ EEO staff participated on a panel sponsored by OPM and 
U.S. Department of Labor to assist federal disability program managers and selective placement 
coordinators in how to conduct productive inte:rviews with disabled veterans. 

During FY 2012, HQ EEO continued its efforts to increase the retention and professional 
development of women within the federal workforce. Specifically, on September 24, 2012, the 
Federal Women's Program sponsored the "5th Annual Women's Leadership Program." The 
Senior Counselor to Secretary Napolitano attended the event and provided opening remarks. The 
program included women in leadership positions from various areas within OHS HQ, focusing 
on the topics of mentoring and coaching future generations of leaders at OHS. 

HQ EEO staff conducted a Lunch and Learn, (mtitled Ergonomics in the Workplace. The staff 
also created marketing materials to include a tri-fold brochure on the EEO complaint process, an 
HQ EEO Know Your Rights poster, an Exceptional Customer Service Pledge, and an HQ EEO 

27 



Today newsletter. In FY 2012, HQ EEO staff conducted 2 workshops on laws governing 
reasonable accommodations for persons with disabilities and best practices throughout the 
Federal Government. 

HQ EEO continued to provide training and technical assistance to HQ employees. Trainings 
included annual EEO training to the Office of Health Affairs to more than 15 managers and 70 
employees, and New Employee Orientation (NEO), providing pertinent information to new OHS 
employees regarding their rights to equal employment opportunity. HQ EEO established a 
rotation schedule utilizing HQ EEO and CRCL to conduct NEO training, which provided much 
needed depth for the bi-weekly sessions .. 

HQ EEO's presence was expanded from 30 minutes to 1 Y2 hours in the HR Essentials for 
lvlanagers course, which provided training to managers and supervisors, and is sponsored by 
OCHCO. 

4. Transportation Security Administration 

Infrastructure 
In FY 2012, TSA focused on maintaining an effective records management program in the Civil 
Rights Division (CRD). TSA purged more than 1,464 closed case file records that were 
destroyed internally in accordance with the National Archive Records Administration's General 
Record Schedule. Additionally, 2,202 case file records were sent to the Federal Records Center 
for storage/disposition. Furthermore, the CRD continued to modify and update icomplaints to 
ensure the accuracy, timeliness, and completeness of case tracking data for production of the 
quarterly No FEAR Act reports and the annual EEOC 462 report. Close monitoring of the 
icomplaints database and relevant business processes will continue through FY 2013 and beyond 
to ensure accurate tracking of informal and formal complaints. conflict cases, as well as hearings 
and appeals, and investigative matters. During the second quarter of FY 2012, the CRD 
implemented e-File for current employees and members of the Federal Air Marshal Service 
(FAMS) as an additional avenue to initiate the complaint process. TSA continues to tailor, 
refine, and enhance thee-File electronic complaint filing module. 

Complaint Processing 
CRD's Informal/Alternative Resolutions to Conflict (ARC) Section advanced model 
workplace/human capital goals by helping managers, supervisors, and employees resolve EEO 
workplace conflict and disputes through its ARC program. CRD processed 649 informal 
complaints in FY 2012. Even as informal complaint filings have increased, the mediation 
participation rate was 56 percent - an increase of one percent from FY 2011, which is also an 
increase from FY 2010. When parties participated in mediation, the cases were resolved 61 
percent of the time. 
In an effort to improve the efficiency of the informal complaint process, CRD developed a 
specially-trained team of representatives to handle all initial contacts to the CRD by the end of 
FY 2012. Employees who call the Informal/ARC Section to initiate a complaint no longer have 
to leave a voicemail with CRD and wait for a return call from an EEO Counselor. Instead, all 
calls are answered by specially-trained representatives who take the pertinent information, open 
a record in icomplaints, send the complainant an ARC package, and refer the case to CRD for 
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counseling and further processing. An assessment of the effectiveness of this system will be 
available in the first quarter of FY 2013. 

In CRD's Formal Complaint Section, formal complaint filings decreased by 48 complaints (I I 
percent) from 439 complaints filed in FY 2011 to 391 complaints filed in FY 2012. The average 
number of days for completing an investigation was 225 days for FY 2012. This is a 26-percent 
decrease from the FY 2011 average number of days for completing an investigation. After a 
40-percent decrease in EEO Specialist staffing in FY 2011, staffing levels were restored in FY 
2012. As a result of full staffing, streamlining, and efficiency initiatives, the timely completion 
rate for FY 2012 increased to 44 percent, compared to the timely investigation completion rate of 
21 percent in the FY 2011. In addition, in FY 2012, CRD staffed the Investigations Section with 
in-house investigators, and provided on-site training to investigative vendors to optimize 
timeliness and quality of investigative efforts. 

Diversity Management 
Jn the fall of 2011, the Office of Civil Rights & Liberties/Ombudsman and Traveler Engagement 
established the Diversity and Inclusion Division to elevate the visibility ofTSA's diversity and 
inclusion program and fulfill a recommendation of TSA's Diversity Advisory Council. This 
division drafted TSA's Diversity and Inclusion Strategic Plan for 2012-2015. TSA's plan aligns 
with the President's August 2011 Executive Order on Establishing a Coordinated Government
Wide Initiative to Promote Diversity and Inclusion in the Federal Workforce, the U.S. Office of 
Personnel Management's Guidance for Agency-Specific Diversity and Inclusion Strategic Plans 
and the Department of Homeland Security Diversity and Inclusion Strategic Plan that was issued 
in February 2012. In addition, this division drafted a companion Diversity and Inclusion 
Operational Plan to assist TSA's major offices in achieving the agency's diversity and inclusion 
goals. The division continued to track and monitor the FAMS D&I Action Plans. 

The Diversity and Inclusion Division also led TSA' s efforts in celebrating its fifth annual 
Diversity Day at both headquarters and in field locations. These celebrations, which are now 
held throughout a month-long period of time rather than just on one particulate date, recognize 
the richness of diversity within the agency and raise awareness and understanding of different 
cultures represented in TSA's diverse workforce. The division recommended the issuance of an 
agency contract for the revamping of agency-wide training on cultural and religious awareness. 
The D&I Division scheduled, arranged, and staffed TSA's Diversity Advisory Council FY 2012 
quarterly meetings held at TSA Headquarters in December 20 l l, and March, June, and 
September 2012. Members of the Division assisted several professional organizations that 
represent underrepresented populations in the Federal Government. The Division organized 
TSA workshops and panel discussions presented at conventions or training conferences of the 
organizations on various topics relating to TSA and diversity and inclusion issues. 

Services and Proactive Engagement 
In FY 2012, CRD staff provided in-person EEO training to approximately 3,300 managers, 
supervisors, and employees. The training was provided at 22 airports, 6 headquarters offices, 
and I Regional Conference. These site visits delivered legally mandated EEO and civil rights 
training to TSA managers and employees and allowed TSA to comply with Federal mandates 
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and EEOC Administrative Judge orders. During the on-site activity, CRD also provided EEO 
counseling services and intervention support for FSDs and management teams on existing 
EEO-related disputes or conflicts. This in-person training is a supplement to the OHS No FEAR 
Act training provided on-line and required every other year for all TSA employees. TSA also 
requires all new employees to complete the No FEAR Act training within 90 calendar days of 
entering service. 

CRD continues to assist in the development of CRD-F AMS Liaison positions, as well as leading 
the development and execution of the training for the new CRD-FAMS Liaisons. CRD provided 
diversity training for the F AMS Detroit and Orlando Field offices. 

Jn FY 2012, CRD began work on a Know Your Rights and Responsibilities section onto TSA's 
intranet website. The goal of Know Your Rights and Responsibilities is to give employees easy 
access to a full range of available avenues for resolving disputes and grievances. The site 
provides direct links to CRD, the TSA Ombudsman, OHS OIG, TSA Office of!nspection, Office 
of Professional Responsibility (OPR), OPR Appellate Board, TSA Workplace Violence 
Prevention Program, U.S. Office of Special Counsel, Prevention and Elimination of Sexual 
Harassment in the Workplace Program, and the National Resolution Center. Know Your Rights 
and Responsibilities will be launched in the second quarter of FY 2013. 

In addition, CRD continued its training curricula designed to advance diversity and inclusion in 
TSA. TSA CRD also continued the full range of affirmative employment programs designed to 
increase awareness and assist with the development and advancement of key employee 
demographics. Related efforts included various programs in partnership with OHS and other 
federal agencies and submission of reports mandated by Executive Orders, Congress, and the 
EEOC. 

5. U.S. Citizenship and Immigration Services 

111/rastructure 
There were no significant changes in USClS's infrastructure in FY 2012. 

Complai11t Processing 
USCJS's Office of Equal Opportunity and Inclusion (OEOI) took many actions during FY 2012 
to maintain or improve its complaint programs in furtherance of eliminating discrimination and 
retaliation in the workplace. In FY 2011, USC IS experienced a historically-low number of 
formal complaint filings (82); however, the number of formal complaints filed in FY 2012 (114) 
increased to levels in prior years. Notwithstanding, USC JS processed 99 percent of both its 
formal EEO investigations and informal EEO cases within applicable EEOC regulatory 
timeframes. Moreover, USCIS internalized much of the EEO counseling function, which in 
prior years had been performed by contract finns. Not only did this change allow for a better 
control of the process, the rate of timely counselings remained high - 98 percent 
timely-completed counselings in FY 20 I I and 99 percent timely-completed counselings in FY 
2012. 
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In FY 2012, USCIS's EEO ADR program was substantially improved because of additional 
information about the process was provided to aggrieved parties and designated management 
officials. In addition, USCIS incorporated improved feedback forms to solicit comments on the 
parties' ADR experience. Based on these comments, the program made appropriate adjustments; 
USC IS will continue to solicit this type of information in the future. The end result for FY 2012 
was an ADR participation rate of 50 percent, which is an increase from a 44-percent participation 
rate in FY 2011. In FY 2013, USCIS will continue to focus on increasing this rate and is in the 
process of completing a video advertising the advantages of the ADR process, but will also work 
to increase the resolution rate for those matters that have gone through the ADR process. 

Diversity Management 
OEOI engaged in several activities reinforcing USCIS's commitment to diversity and inclusion. 
USCIS worked with DHS's Office of Accessible Systems and Technology (OAST) to tailor its 
Accessibility Compliance Management System (ACMS) for use in tracking agency disability 
accommodation requests. Moreover, USCIS provided guidance and support to managers and 
employees concerning 482 accommodation requests. Further, USCIS held its first-ever Unity 
Through Diversity Day - an event focused on cultural awareness and diversity within the USCIS 
workforce. Lastly, OEOI sponsored other USCIS Headquarters programs in observance of 
Native American Heritage, Women's History, and African American History months, as well as 
assisted other offices in holding job shadowing days for individuals with disabilities. 

Services and Proactive Engagement 
USC IS sponsored or provided several trainings for personnel during FY 2012. USC IS provided 
anti-harassment training at three agency locations; hosted five EEOC supervisory disability 
accommodation trainings; co-presented a webinar with Field Operations on customer disability 
accommodation; and conducted live ADR trainings at five locations for managers involved in the 
process as designated management officials. As a result of these trainings, more than 89 percent 
ofUSCIS's current managers and supervisors have received in-person disability accommodation 
training from EEOC staff. These trainings wil I continue in FY 2013 to capture newly-promoted 
supervisors who may be involved in processing disability accommodation requests or be tasked 
with being a designated management official in the ADR process. We will also continue to 
provide anti-harassment training, as requested by offices, either in response to events occurring 
in those offices or as a measure designed to reinforce appropriate behaviors and maintain proper 
work environments. 

6. U.S. Coast Guard 

Infrastructure 
During FY 20I2, the USCG Civil Rights Directorate (CRD) approved and deployed its Strategic 
Plan of Action 2016. The centerpiece of the strategic plan is a 33-measure strategic dashboard, 
which provides EEO program leaders a set of program-centric, measurable perfonnance 
elements that drive management decisions. The Plan of Action 2016 was distributed to CRD's 
stakeholders, staff members, and major USCG commands. 
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In addition, during FY 2012, CRD employed and dedicated two ADR employees to improve 
upon and expand the ADR program. CRD now consists of 83 civilian and military members 
who provide civil rights services to a workforce of 58,000 military and civilian personnel. 

Complaint Processing 
During FY 2012, USCG improved its complaint processing performance in many areas over FY 
2011. Namely, a 5-percent increase in its settlement rate of pre-complaint and formal complaints 
(28 percent), an 8-percent increase in its resolution rate (52 percent), a 5-percent increase in 
timely investigation (I 00 percent); and a I-percent increase in timely pre-complaint processing 
(98 percent). 

For many years, Title I 0 of the U.S. Code, Section 654, commonly-known-as "Don't Ask, Don't 
Tell," banned openly gay and lesbian service members from military service. Furthermore, 
military members were not permitted to seek redress for complaints of discrimination based on 
sexual orientation. After the law was repealed on September 20, 20 I l, the CRD conceptualized 
and proposed a solution for responding to complaints of discrimination by gay and lesbian 
service members. CRD proposed that affected members be permitted to contact their servicing 
civil rights service providers (CRSPs). Consistent with other prevailing nondiscrimination 
policy, CRSPs would serve as the intake point, in concert with the military chain of command, 
and subsequently would offer counseling and attempt to resolve such complaints. This 
procedure was ultimately vetted and adopted agency-wide. Implementation of the complaint 
resolution policy for sexual orientation discrimination claims by military members requires 
continuous coordination and participation with other military agencies as a member of joint 
service working groups. In collaboration, the CRD identifies, proposes, and implements 
workable solutions for sexual orientation complaint tracking and response. It is USCG policy to 
provide its military members equal opportunity during their military service, and access to 
processes and procedures that enforce their rights to an environment free of discrimination. 

Diversity Management 
The USCG formed a cross-disciplinary, intra-agency team to identify triggers and barriers to 
equal opportunity. The team, composed of EEO, diversity, and human capital professionals, 
received intensive and effective training. The CRD is in the process of reviewing and refining its 
permanent charter for this team and articulating the roles and responsibilities of individual team 
members. Due to the realities of frequent movement and re-assignment associated with the 
USCG's military members, and to ensure continuity, the charter will identify members by 
position, instead of by name. Charter approval is anticipated following an evaluation of 
processes used to complete the FY 2012 EEOC Management Directive (MD) 715 Report. 

Services 1md Proactive Engagement 
The USCG provides in-person Civil Rights Awareness training to all military and civilian 
personnel using its network of full-time, professional CRSPs. Training is required upon 
accession and at least triennially thereafter. In-person training is particularly valuable at military 
accession points, including Training Center Cape May and the U.S. Coast Guard Academy. The 
CRD attributes the USCG's low rate of complaints to its personal, proactive engagement policies 
for training the entire workforce. 
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The USCG showed significant progress in its Reasonable Accommodation Program. The 
average time needed to process a reasonable accommodation request decreased from 4 7 days in 
FY 2011 to less than 12 days in FY 2012. The USCG attributed this process improvement to 
training targeted to Reasonable Accommodation Liaisons and service providers. Also, the 
USCG provided 426.5 hours of interpreter services to employees. 

During FY 2012, USCG utilized the Defense Equal Opportunity Management Institute (DEOMI) 
Organizational Climate Survey (DEOCS). This annual survey is a tool to aid management in 
measuring a unit's civil rights climate and organizational effectiveness. Data shows that all 
USCG measures of organizational climate are more positive than other military agencies and 
also show an upward trend in positive perceptions by the workforce in nearly all measures over 
the past three fiscal years. 

The USCG directed all military and civilian unit commanders to complete a civil rights 
compliance checklist. This ensures that all USCG management officials are aware of their EEO 
responsibilities and develop plans to correct any areas in which they may be deficient. 

Lastly, the CRD produced 12 editions of Civil Rights on Deck, the Component newsletter that 
illuminates outstanding civil rights performance, best practices, policies, activities, and solutions. 
The newsletter was distributed monthly to the entire USCG workforce and key stakeholders. 
Also, 148 USCG units formally participated in the Partnership in Education (PIE) program 
during FY 2012, representing an increase from 55 units in FY 2010 and 125 units in FY 2011. 
Consistent with 29 C.F.R. § 1614.102(a)(l3), the CRD's administration of the PIE program 
enhances educational opportunities and career awareness for the nation's youth through direct 
participation in education-related programs. All members of the USCG family, including active 
duty, reserve, auxiliary, civilian, and retirees, are encouraged to participate in local school and 
community activities approved by their local command. The USCG's support promotes 
excellence in education through collaboration with local school systems, community groups, and 
businesses, especially in communities with large, underserved populations, and creates student 
awareness of the USCG's missions and people. 

7. U.S. Customs and Border Protection 

Infrastructure 
Within the Office of the Commissioner, the Office of Diversity and Civil Rights (OCR) is 
responsible for developing and administering all policies and directives related to EEO to ensure 
that all CBP programs are in full compliance with the applicable federal laws, Executive Orders, 
and relevant federal policies governing employee and individual civil rights and civil liberties. 
OCR promotes and ensures this compliance by providing a policy framework for diversity and 
inclusion. Additionally, OCR works to facilitate employee engagement initiatives, civil liberties 
compliance, and complaints management for CBP. 

CBP' s various missions require that agency managers exercise continual oversight of operations 
and major programs to ensure that CBP personnel adhere to the requirements of law, regulation, 
and policy that govern its operations. CBP managers are responsible for developing and 
maintaining systems of internal control. Effective internal controls - the policies, procedures, 
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systems, and practices that help managers implement agency programs, processes, and functions 
as intended - are recognized as a key factor in accomplishing agency missions and ensuring that 
desired program results are achieved effectively and efficiently. 

The OCR provides civil rights services to over 60,000 CBP employees and is composed of an 
Executive Director and three divisions: Headquarters, the Complaints Management and 
Investigations Group, and the D&I Management Group. It also has a Mediation Program. 
Below is a brief description of each category and its role: 

• The Executive Director provides executive leadership and oversight for the effective 
establishment and management of internal policies and programs. 

• The Director of the Field D&l Management Group is responsible for all field activities, 
which includes the provision of informal EEO counseling pursuant to 29 C.F.R. Part 
1614, as well as the collective bargaining agreement with the National Employees 
Treasury Union (NTEU). Informal counseling is accomplished by implementing a series 
of standard operating procedures and interactions between staff and supervisors. 

• The Assistant Field Directors manage the local DCR Officers and Specialists who are 
responsible for providing programmatic leadership and support for in their assigned 
areas. OCR provides field staff services to all CBP Offices. 

• The Complaints Management and Investigations Group is managed by a Field Director 
responsible for all aspects of the formal EEO complaint investigations and processing; 
Compliance; the mediation program; and Civil Rights and Civil Liberties matters. 

• OCR Headquarters, located in Washington, D.C., includes the Policy, Diversity and 
Compliance Programs and the Mission Support Group, which both provide services to 
customers in the field. The D&I Management Group, under the leadership and direction 
of a Field Director responsible for developing the policies required to implement the 
applicable federal laws and DHS/CBP policies pertaining to civil rights and diversity. In 
addition, the group is responsible for assessing and evaluating CBP' s efforts to fully 
comply with all applicable regulatory requirements. The Mission Support Group, under 
the direction of DC R's Chief of Staff, is responsible for a variety of administrative and 
policy driven actions necessary to insure the successful operation of the office. The 
Mission Support Group also responds to executive correspondence, maintains the office 
budget, provides technical support to the field directors and regional offices on reporting 
requirements, and maintains the OCR webpage. 

Notably, during FY 2012, the CBP Self-Inspection Program (SIP), served as one of a number of 
mechanisms through which OCR monitored compliance with federal laws and regulations, 
agency policies and procedures, and other management controls. The SIP enables CBP 
managers to identify operational non-compliance or control deficiencies and implementing 
appropriate corrective actions; SIP is critical to establishing management accountability and 
maintaining a strong internal control environment. In annually completing and certifying the 
results of their self-assessments, CBP managers' report on the implementation of agency policies 
and procedures applicable to the operational, financial, and administrative functions reviewed 
through SIP. 

34 



During Self-Inspection Cycle 2012, OCR included a total of 5 self-inspection worksheets, which 
were administered 818 times and included a total of 21 questions. The worksheets covered the 
fo\\owi11g topics: Diversity and Civil Rights; No FEAR Training; Equal Employment Practices 
on Hiri11g; Equal Employment Practices regarding Personnel Matters; and 508 Compliance. The 
worksheets were implemented in 26 Headquarters and field office locations, which conducted 
self-assessment activities performing, certifying, and/or approving the results of office self
inspections. 

The reviews, conducted by CB P's Office of Internal Affairs Management Inspection Division, 
determined that CBP achieved less than I OO-p1~rcent compliance in its No FEAR Act mandatory 
training requirement. To address the findings of less than JOO-percent compliance for CBP 
employees completing No FEAR Act training in FY 2012, OCR identified a series of steps to 
ensure CB P's full compliance, and will work with the Office of Training and Development 
(OTO) to implement these steps. During FY 2013, OTO will use the Self Inspection Program to 
track the roster of mandatory trainings, with required trainings placed in employee learning 
queues located in the Virtual Learning Center. 

Complaint Processing 
During FY 2012, CBP counseled 464 complaints representing a 19-percent decrease as 
compared to 574 counseled in the previous fiscal year. Of the 464 cases counseled in FY 2012, 
100 percent were timely. In FY 2012, 260 formal complaints were filed representing a 21-
percent decrease from the previous fiscal year, when 328 complaints were filed. 

The number of investigations completed decreased by 6 percent in FY 2012, when 252 
investigations were completed, compared to 268 investigations in FY 2011. In FY 2012, the 
Complaints Management and Investigations Group experienced staff reductions of 66 percent as 
a result of retirements or departures, as well as the loss of contract Investigator support. The 
FY 2012 staff consists of 18 full-time Investigators (6 are new employees) compared to 53 
Investigators (20 full-time Investigators, 24 contract investigators and 9 collateral duty 
Investigators) in FY 2011. In-spite of the reductions, CBP completed 96 percent of its 
investigations within the regulatory timeframe in FY 2012, compared to a 99-percent timely rate 
achieved during FY 2011. 

In FY 2012, there were 9I merit FADs issued. Further, 45 formal complaints were withdrawn, 
an increase of50 percent from FY 2011 when 30 complaints were withdrawn. In FY 2012, CBP 
had five findings of discrimination, compared to two in FY 2011. 

Diversity Management 
It is CBP's policy to treat all employees, members of the trade and traveling public, and 
individuals detained for law enforcement purposes with dignity and respect. As such, 
implementing diversity and inclusion management principles is priority at CBP. CBP's mission, 
protecting the nation, is global in nature. Therefore, it is imperative that CBP continue to build 
and maintain a talented, diverse, and highly-engaged workforce to effectively protect and 
safeguard our nation. 
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CBP' s diversity and inclusion management principles value not only having a workforce that 
includes individuals of varied races, religions, ages, national origins, genders, parental status, 
sexual orientations, and gender identities and c:xpressions, but also having a workforce that 
embraces differences in approaches, insights, ability, and experience. 

fundamentally, CBP strives to value, understand and incorporate the differences each employee 
brings to the workplace, to better fulfill our homeland security mission, in a society that is 
growing in cultural complexity. To ensure that executives, managers, supervisors, and 
employees have the tools they need to meet CBP's mission well into the future, CBP is 
continuously striving to translate equal employment opportunity into everyday practice and make 
diversity and inclusion principles a fundamental part ofCBP's organizational culture. By 
fostering an inclusive work environment based on diversity and inclusion management 
principles, CBP leverages the strengths afford,:d by the unique perspective of each person, which 
enhance employee engagement to achieve our homeland security mission. 

Services and Proactive Engagement 
J)uring FY 2012, CBP implemented a Minority-Serving Institutions (MS!) Implementation Plan 
to build partnerships with MSls to create a diverse pool of candidates by ensuring students 
receive experience through internships and career experience programs. In support of the MSI 
Implementation Plan, OCR conducted targeted outreach to 16 historically Black colleges and 
1.miversities; I 0 Tribal colleges and universities; 9 colleges and universities with students with 
c.lisabilities; 7 Women's colleges and universities; and 3 Asian/Asian Pacific Islander colleges 
and universities. 

To advance CBP's Diversity and Inclusion Management Plan, CBP must rely on collateral duty 
staff members to provide leadership, coordination, and direction as members of Diversity and 
Inclusion Program Committees (DIPCs) in order to establish and maintain a diverse, inclusive 
and highly engaged workforce at all CBP locations. All CBP field locations have DIPCs to 
assist local management in their efforts to achieve CBP's diversity and inclusion goals. DIPC's 
roles and responsibilities include developing and sponsoring local diversity and inclusion events 
and activities and planning an engaging in outreach to local colleges, universities and community 
organizations. 

Through CBP monthly observance activities, DIPC volunteers and employees around the nation 
continue to cultivate a culture where similarities and differences of individuals are respected and 
valued. CBP is using DIPC volunteers and designees across the country to help build diversity 
through increased cultural awareness, education, and appreciation of differences. During FY 
:2012, 761 DIPC volunteers sponsored I, I 00 workplace diversity activities, with 61, 760 in total 
~ttendance for the year. DIPC volunteers also collaborated with local community organizations 
~t nearly 208 community outreach events to educate the public about CBP's mission and career 
opportunities that included high schools, colleges, churches, and community organizations 
throughout the Nation. 

CBP is committed to investing in the leadership development of all its managers and supervisors. 
All new supervisors are required to complete EEO Awareness Training during mandatory 
Supervisory Leadership Training held at the CBP Leadership Academy. During FY 2012, 
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741 new supervisors completed this training on various dates throughout the year. Also a total of 
2,310 CBP employees completed diversity and inclusion, affirmative employment, and 
reasonable accommodation related training in the CBP Virtual Learning Center. 

CBP continues to participate in the U.S. Department of Defense's (DOD) Operation Warfighter 
initiative. During FY 2012, CBP provided 19 temporary assignments in this program which is a 
17 l -percent increase over FY 2011, when CBP provided 7 temporary assignments in this 
program. 

8. lJ.S. Immigration and Customs Enforcement 

Infrastructure 
During FY 2012, the ICE Office of Diversity and Civil Rights (DCR) increased the staffing 
levels significantly to improve productivity and deliverables. Most notably, DCR hired the 
following personnel: an Attorney Advisor to provide legal services to the Assistant Director; a 
Senior Executive Service (SES) appointee; a GS-14 Model Workplace Program Manager with 
supervisory responsibility, to ensure the agency's compliance with the standards ofEEOC's 
MD-715 Report to achieve a model workplace; a GS-13 Disability Program Manager as the 
agency's foremost subject matter expert on employees, veterans, and applicants with disabilities; 
a GS-13 Special Emphasis and Outreach Program Manager to manage the agency's Special 
Emphasis Programs; and three GS-9/l 1 EEO Specialists to process EEO complaints. 

In FY 2012, DCR continued to redesign the complaint and ADR programs from a 
compartmentalized framework to a "cradle-to-grave" approach. This redesigned process focuses 
on improved customer service by providing th•~ same EEO specialist to individuals throughout 
the process. 

Complaint Processing 
ICE received I 54 formal EEO complaints filed in FY 2012. This represents a 12-percent 
decrease in formal complaints filed in FY 2011. ICE also experienced a decrease in the 
completion of timely counselings and investigations. Specifically, in FY 2012, ICE timely 
counseled 116 of242 (48 percent) of cases and timely completed 6 of8l (7 percent) 
investigations. These decreases were attributed to severe staffing shortages, to include unfilled 
positions and the loss of two full-time EEO Specialists and one contract EEO Specialist. This 
staff deficit left a staff of three EEO Specialists to process the agency's complaints from intake 
to the adjudication stages. As a result, the Division saw a decline in the number of cases 
processed. These shortages were addressed and vacancies were filled by the conclusion of the 
fourth quarter of FY 2012 and ICE expects to significantly increase both its complaint processing 
timeliness and the quality of this work in FY 2013. 

During FY 2012, DCR launched an in-house investigator training program which utilized current 
GS-1811 series investigators in a detail capacity to investigate EEO complaints. The detailed 
investigators attended a week-long training, where senior leaders presented in-depth EEO 
training and provided human resource skills building. The group received practical exercises 
designed to equip them with on-the-job knowledge and skills to adequately investigate EEO 
complaints of discrimination. This initiative was deemed a success and ICE has committed to 
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transition 75 percent of its EEO investigations to be conducted by in-house investigators by the 
conclusion of FY 2014. 

During FY 2012, ICE successfully reconciled complaint data housed in icomplaints, to ensure 
I 00 percent reporting accountability. Since transitioning to icomplaints, ICE has conducted 
several training sessions for the EEO staff to facilitate understanding and system knowledge. 

During FY 2012, ICE continued its participation in the EEOC's EFX program. ICE has 
maximized usage of the EFX portal, allowing for more-efficient transmittal of documents. 

Diversity Management 
ICE Diversity Management's (OM) area of responsibility includes Diversity Outreach, Strategic 
Recruitment, Model Workplace Program, Div<:rsity Consultants, and the Disability Program. 
During FY 2012, the OM developed the Agen<;y' s first national recruitment strategy which will 
result in streamlining the agency's recruiting process and produce cost-savings. ICE also 
successfully developed the agency's Diversity and Inclusion Strategic Plan. The Plan will be 
deployed to ICE management and employees. Also, the OM finalized the Model Workplace 
Program Office Checklist, which will ensure compliance with the annual MD-715 Report. This 
document, aligned to the Agency Model Workplace Checklist, provides individual leaders within 
ICE with 32 practical steps that line managers or supervisors may take in support of the 
Agency's broader efforts to become a model workplace .. 

Services and Proactive Engagement 
During FY 2012, ICE participated in 72 events nationwide, which consisted of job fairs, 
outreach, military recruiting events, and college events. A contributing factor to ICE's progress 
is the increased number of EEO training cours1~s, as well as inclusion of equity topics in other 
leadership forums provided to employees, supervisors and senior managers. This approach 
meets the requirements of the No FEAR Act and results in a more informed workforce in all 
matters related to EEO. This fiscal year, employees, supervisors and senior managers also were 
provided guidance to ensure compliance with GINA. ICE completed mandatory supervisor 
update training to over 89 percent of its supervisors in FY 2012 and ICE has developed plans to 
increase that rate to 99 percent in FY 2013. 

ICE's Reasonable Accommodation Program successfully transitioned a GS-13 detailee to serve 
as the agency's Reasonable Accommodation Program Coordinator reporting to the Disability 
Program Manager. During this reporting period, ICE processed 107 reasonable accommodation 
requests. 

During FY 20I2, ICE continued its Disability 101 training, a new 90-minute interactive training 
that educates employees and managers on such topics as disability awareness, sensitivity, and 
facility accessibility. The training also identified roles and responsibilities in the agency's 
interactive reasonable accommodation process. 

ICE continued integration of EEO into other strategic planning initiatives and included a robust 
focus on the DOD Operation Warfighter Program, which supports wounded warriors re-entering 
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the civilian workforce. ICE hired eight Wounded Warriors in support of the Operation 
Warfighter Program during this reporting period. 

9. U.S. Secret Service 

Infrastructure 
During FY 2012, the Office of Equal Opportunity hired a full-time sign language interpreter. 
This addition resulted from the participation in the Balanced Workforce Strategy process. The 
review process assessed the professional servi1;es of several EEO contracts in order to identify 
whether some functions currently being performed by contractors should be converted to federal 
positions. 

Complaint Processing 
During FY 2012, USSS timely completed 47 of 48 (98 percent) counselings, compared to 21 of 
46 (46 percent) in FY 2011. 

During the final quarter of FY 2012, the Office of Equal Opportunity continued with its practice 
of conducting follow-up internal EEO Assessment of the office's internal program operations. 
The follow up assessment revealed that the implementation of EEO program benchmarks, 
performance metrics, and certain management controls have continued to have a significant 
impact towards improving the overall performance of the EEO program. Additionally, USSS 
completely eliminated the backlog of EEO investigations that were older than FY 2012. While 
further improvements are required in concluding the EEO investigation within 180 days, the 
agency has made significant improvements in reducing the total number of days it takes to 
conduct the investigation and issue the Report of Investigation. 

Diversity Management 
Each year, Diversity Management Programs (DMP) hosts its "Conference on Cultural Diversity 
and Inclusion" for employees within the Special Agent, Uniformed Division, and the 
Administrative, Professional, and Technical ranks. During FY 2012, USSS's D&I Program 
hosted a total of four D&I training sessions. Two of these courses were specific to USSS's 
supervisory and managerial personnel. During the conference, employees were provided an 
opportunity, allowing them to heighten their diversity awareness and communication skills. The 
conference also focused on the key principle of inclusion and enabled participants to identify 
behaviors and actions that support the agency's inclusion and engagement goals. At the end of 
these sessions, attendees completed an Action Commitment Plan identifying measurable actions 
they committed to executing in their jobs to support the USSS's mission in a more-effective 
manner. 

In July 2012, USSS held its Second Annual Unity Day Program. The USSS designated Unity 
Day to recognize and celebrate the unique diversities that make up the agency workforce. 
Through this initiative, the agency combined the federally recognized ethnic observances and 
other cultural events under one umbrella. As part of the Unity Day program, information, 
education, and awareness were provided through static displays, workshops, guest speakers, 
seminars, presentations, demonstrations, ethnic food samplings, and various other cultural 
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act1v1tles. This event allowed the entire USSS team to fully participate in a wide variety of 
planned events. 

Services and Proactive Engagement 
During FY 2012, the Office of Equal Opportunity continued to conduct numerous EEO 
briefings. The office has implemented a new approach to training by partnering and team
teaching with the Office of Chief Counsel. This approach has enhanced the quality of training as 
evidenced by audience interaction and engagement. Jn particular, training in areas of reasonable 
accommodation and disability awareness was provided to managers, supervisors and recruiters. 
As in previous years, training modules included information on MD-715 Report, reasonable 
accommodation for religion and individuals with disabilities, valuing and managing diversity, 
affirmative employment program initiatives, understanding EEO, prevention of sexual 
harassment, hostile work environment, ADR, and the No FEAR Act. The Office of Equal 
Opportunity also continued its role in providing training during the Cultural Diversity and 
Inclusion seminars that are sponsored four to six times during the calendar year by the DMP. 

The USSS's Disability Recruitment Working Group designed training for hiring managers in 
response to Executive Order I 3548, which requires federal agencies to provide mandatory 
training on the subject of hiring individuals with disabilities. This four-hour training workshop 
is titled, "Disability Hiring Awareness and You: Your Roadmap to Effectively Hiring 
Individuals with Disabilities. " This training covers the topics: Executive Order 13548, benefits 
of hiring individuals with disabilities, creating internships within the USSS for this target group, 
special hiring authorities, interview etiquette, reasonable accommodations, and agency points of 
contact. 
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Number of cases 
filed, pending, or 
resolved 

Cases pending 
hearing 
Cases 
heard/pending 
decision 
Decision issued in 
favor of the 
Complainant 
(either in its 
entirety or partial) 
Decision issued in 
favor of the 
Agency 
Arbitration/ 
Mediation 
Settlement 
Anneal 
Remand 
Amount of 
Reimbursement 
Amount of 
Reimbursement 
for Attorney Fees 

FY12 Annual No FEAR Act Report - Federal Court Cases 

DEPARTMENT OF HOMELAND SECURITY 

Number of Cases Filed in Federal Court, 
Pending or Resolved Under Section 724.302(a)(J) 

TITLE VII ADEA EPA 
REHA BJ LIT A TI ON 

ACT 
111 39 0 31 

Number of Cases and Reimbursement by Status 
Under Section 724.302(a)(l-2) 

TITLE VII ADEA EPA 
REHABILITATION 

ACT 
81 27 0 23 

7 5 0 I 

0 0 0 0 

42 15 0 10 

3 I 0 I 

9 2 0 I 
2 I 0 I 
0 0 0 0 
$1,420, 139.21 $15,000.00 0 $93,000.00 

$72,000.00 0 0 0 

GINA 

0 

GINA 

0 

0 

0 

0 

0 

0 
0 
0 
0 

0 

WHISTLEBLOWER 

4 

WHISTLEBLOWER 

3 

0 

0 

I 

0 

0 
0 
0 
0 

0 



Number of Employees Disciplined in Cases Under Section 724.302(a)(3) 

TITLE VII ADEA EPA REHABILJT A TION GINA WHISTLEBLOWER 
ACT 

Reprimand 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 
without pay 
Reduction of 0 0 0 0 0 0 
grade or pay 
Removal 0 0 0 0 0 0 

Number of Employees Disciplined, Whether or Not in Connection with Federal Cases Under 
Section 724.302(a)(5) (i.e. Including EEO Administrative Cases) 

TITLE VII ADEA EPA REHABILITATION GINA WHISTLEBLOWER 
ACT 

Reprimand 19 0 0 0 0 0 
Suspension 7 0 0 0 0 0 
without pay 
Reduction of 2 0 0 0 0 0 
grade or pav 
Removal 7 0 0 0 0 0 
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DHS Equal Employment Opportunity Data 
Posted 

Pursuant to the No Fear Act: 

For 4th Quarter 2012 for period ending 
September 30, 2012 

**Mixed Casesare Included in_ tl1is report.** 

. 
Com plaint Activity I 

2007 

· Number of Complaints Filed , 1092 1147 

Number of Complainants 

Repeat Fi le rs 

243 266 

15 

1296 ! 

294 

28 

1210 

1167 
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Comparative Data 
Complaints by Basis 

Previous Fiscal Year Data 
----- --- - --

Note: Complaints can be filed 2012Thru09- I 
alleging multiple bases. The sum 

2007 2008 : 2009 2010 2011 30 
of the bases may not equal total 
complaints filed. 

--- --- -- --

Race 312 320 322 401 454 397 

Color ! 135 128 92 130 133 • 142 
--- - ---- -

Religion 29 37 44 55 63 51 

Reprisal 537 596 538 

Sex 323 349 319 397 469 440 
-! - -

PDA 0 0 0 0 2 7 
- - - -- -- --



I 

National Origin 163 152 473 208 220 216 

Equal Pay Act 4 0 1 0 4 1 

Age 262 294 285 355 420 390 

I Disability 227 221 212 278 320 277 

I Genetics 0 0 0 3 4 2 

Non-EEO 3 5 22 43 85 72 

Comparative Data 
Complaints by Issue 

Previous Fiscal Year Data 

'I Note: Complaints can be filed I 2012Thru09-

1 

alleging multiple bases. The sum 
I 2007 ' 2008 2009 2010 2011 30 

of the bases may not equal total 
complaints filed. 

Appointment/Hire 58 64 46 56 79 64 

~ Assignment of Duties 64 83 365 107 102 99 

i Awards 22 16 14 21 25 19 

:j Conversion to Full-time 3 1 1 0 2 1 

~ Disciplinary Action 

Demotion [I 13 I 10 6 9 l 12 I 16 

Reprimand 49 ! 53 49 58 88 ' 70 

Suspension 43 35 27 63 74 64 
...... -"" 

Removal 23 I 19 I 14 I 17 30 33 

Other ~ 10 I 13 15 I 30 47 I 19 

Duty Hours 17 13 15 23 34 17 

Evaluation Appraisal 39 59 60 93 98 86 

i Examinationff est 8 4 6 7 6 4 
J 

Harassment 

l.i Non-Sexual 245 297 587 :I 408 I 471 1 455 



I II 
" 

rr 'I 52 Ir 40 ·1 Sexual 41 42 46 36 

Medical Examination 9 14 4 10 8 12 
I 

Pay (Including Overtime) 29 18 16 16 39 26 

Promotion/Non-Selection 254 249 222 231 246 256 
lj 

Reassignment 

Denied 31 23 24 24 30 24 
;- ·= 

Directed 31 26 41 I 36 55 35 
,, 

Reasonable Accommodation 42 37 38 52 63 62 

Reinstatement 5 4 7 6 7 11 

I 
Retirement 3 2 4 8 8 8 

,I T .. 
ermmat1on 118 ' 122 136 186 163 82 

! Terms/Conditions of 125 100 348 164 220 116 
Employment 

.I 

Time and Attendance 34 41 30 47 52 52 

11 Training 25 25 23 35 32 33 
I 

Other 50 97 78 89 63 15 

:I Comparative Data 

::! Processing Time Previous Fiscal Year Data 

~ 
2012Thru09-

2007 I 2oos J_2o~J_:_o10 l 2011 
30 

I 

Complaints pending during fiscal year 

Average number 
of days in 300.47 227.84 235.68 214.33 239.54 233.02 
investigation 

Average number 
of days in final 291.72 624.07 414.33 514.21 184.11 107.51 
action 

Complaint pending during fiscal year where hearing was requested 

I Average number 290.75 223.35 222.22 209.58 235.61 226.98 
of days in 



investigation 

Average number 
of days in final 
action 

37.48 37.01 21.12 57.78 25.41 

Complaint pending during fiscal year where hearing was not requested 

Average number 
of days in 320.85 238.35 251.51 223.07 249.98 
investigation 

Average number 
of days in final 674.42 1,349.27 848.93 666.14 284.60 
action 

Complaints Dismissed by 
Agency 

Total Complaints Dismissed by 
Agency 

Average days pending prior to 
dismissal 

Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 2011 

257 251 192 222 156 

303 312 346 384 205 

Complaints Withdrawn by Complainants 

l 
Total Complaints Withdrawn by 

105 
Complainants 

94 69 109 102 

Total Final Agency 
Actions Finding 
Discrimination 

Total Number 
Findings 

Without Hearing 

With Hearing 

Findings of 

Comparative Data 

Previous Fiscal Year Data 

2007 2008 I 2009 2010 2011 

# 

7 

0 

7 I 00 9 I 00 13 100 8 73 9 75 

Comparative Data 

28.24 

243.34 

180.73 

2012Thru09-
30 

171 

171 

120 

12 92 



Discrimination 
I 

Rendered by Basis 
Previous Fiscal Year Data 2012Thru09-

' 30 
Note: Complaints 2007 2008 2009 2010 2011 

I can be filed alleging 
multiple bases. The 
sum of the bases may 
not equal total # O/o # % # O/o # O/o # O/o # O/o 

complaints and 
findings. 

! Total Number 
10 ~2~ FIJ 12 13 II Findings 

.,' 

Race 4 40 2 14 8 38 4 22 4 33 1 8 

Color 0 0 I 7 0 0 l 6 2 17 3 23 
1, 

Re ligion 0 0 5 36 2 10 2 11 2 17 0 0 
I 

11 
-

Reprisal 5 50 3 2 1 6 29 7 39 6 50 7 54 

Sex 7 70 4 29 6 29 5 28 I 8 4 3 1 

PDA 0 0 0 0 0 0 0 0 0 0 0 0 

National Origin 0 0 7 50 1 5 2 11 I 8 2 15 

Equal Pay Act 0 0 1 7 0 0 0 0 0 0 0 0 

Age 4 40 3 21 4 19 3 17 1 8 4 3 1 

Disability l 10 2 14 4 19 3 17 3 25 2 15 

Genetics I o 0 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 I 8 

I 

I 
,...---- ,...---- - '91 Findings After 

10 14 20 15 12 Hearing 
I 

Race 4 40 2 14 8 40 4 27 4 44 l 8 

Color 0 0 I 7 0 0 1 7 2 22 2 17 

Religion 0 0 5 36 2 10 1 7 2 22 0 0 

Reprisal 5 50 3 21 6 30 7 47 4 44 7 58 



Sex 7 70 4 29 6 30 3 20 1 11 4 33 

PDA 0 0 0 0 0 0 0 0 0 0 0 0 

National Origin 0 0 7 50 I 5 2 13 1 11 I 8 

Equal Pay Act 0 0 1 7 0 0 0 0 0 0 0 0 

Age 4 40 3 21 4 20 2 13 1 11 4 33 

Disability 1 10 2 14 3 15 3 20 2 22 2 17 

Genetics 0 0 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 l 8 

• - - - ~ 

J Findings Without 
0 0 l 3 3 l 

Hearing 

Race 0 0 0 0 0 0 0 0 0 0 0 0 

I Color 0 0 0 0 0 0 0 0 0 0 1 100 

Religion 0 0 0 0 0 0 1 33 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 0 2 67 0 0 

Sex 0 0 0 0 0 0 2 67 0 0 0 0 

PDA 0 0 0 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 0 1 100 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 1 33 0 0 0 0 

Disability 0 0 0 0 1 100 0 0 1 33 0 0 

Genetics 0 0 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

Findings of 
Comparative Data 

Discrimination Previous Fiscal Year Data 2012Thru09-
Rendered by Issue 

2007 2008 2009 2010 2011 30 



~ O/o #. Fl 
# O/o # O/o # 

• Total Number 
10 ~~ 14 18 ;.1,~ 11 13 

Findings 
0 

Appointment/Hire 1 10 1 7 1 5 1 6 1 9 0 0 

Assignment of Duties 2 20 l 7 1 5 1 6 0 0 2 15 

Awards 0 0 0 0 0 0 0 0 0 0 0 0 

Conversion to Full-
0 0 0 0 0 0 0 0 0 0 0 0 

time 

Disciplinary Action 

Demotion 0 0 0 0 2 10 I 6 0 0 0 0 

Reprimand 0 0 0 0 0 0 I 6 1 9 1 8 

Suspension 1 IO 0 0 0 0 I 6 0 0 1 8 

Removal I IO 0 0 2 10 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 1 9 0 0 
II 
I 

Evaluation Appraisal 0 0 1 7 0 0 0 0 0 0 2 15 

'ti Examinationff est 0 0 0 0 0 0 I 6 0 0 0 0 

~ Harassment 

Non-Sexual 2 20 4 29 5 25 5 28 3 27 3 23 

Sexual 0 0 0 0 l 5 1 6 0 0 0 0 

11 
Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 

4 

Pay (Including 
I 10 0 0 0 0 1 6 0 0 1 8 

Overtime) 
1 

Promotion/Non-
2 20 9 64 7 35 6 33 0 0 3 23 

Selection 

Reassignment 

Denied 0 0 1 7 0 0 I 6 0 0 0 0 

Directed 1 10 0 0 0 0 2 11 0 0 0 0 



,\ Reasonable 
0 0 0 0 2 10 1 6 3 27 1 8 

Accommodation 
I 

I Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

~ Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
I 

i\ T .. ermmat1on 2 20 2 14 1 5 2 11 2 18 2 15 

II Terms/Conditions of 
l 10 0 0 1 5 l 6 2 18 0 0 

Employment 

I Time and Attendance l 10 0 0 0 0 l 6 0 0 0 0 

Training 0 0 0 0 0 0 2 11 0 0 1 8 

Other - User Defined l 10 0 0 0 0 2 11 0 0 I 8 

I 
-.---- .--'- ...- ..-

Findings After I [»I?,,.''f: .,, 

Hearing 
10 14 19 l 15 8 12 

Appointment/Hire 1 10 1 7 I 5 I 7 0 0 0 0 

Assignment of Duties 2 20 1 7 1 5 1 7 0 0 2 17 

I 
Awards I 0 0 0 0 0 0 0 0 0 0 0 0 

j Conversion to Full- ' 

time 
0 0 0 0 0 0 0 0 0 0 0 0 

1 

Disciplinary Action 

Demotion 0 0 0 0 2 11 1 7 0 0 0 0 

Reprimand 0 0 0 0 0 0 l 7 0 0 l 8 

Suspension 1 10 0 0 0 0 l 7 0 0 1 8 

Removal 1 10 0 0 2 11 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 l 13 0 0 

1 
Evaluation Appraisal 0 0 l 7 0 0 0 0 0 0 2 17 

I Examination/Test 0 0 0 0 0 0 1 7 0 0 0 0 

Harassment 



Non-Sexual 2 20 4 29 5 26 5 33 3 38 2 17 

Sexual 0 0 0 0 1 5 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay (Including 
I 10 0 0 0 0 1 7 0 0 1 8 

Overtime) 

Promotion/Non-
2 20 9 64 6 32 6 40 0 0 3 25 

Selection 

j Reassignment 

Denied 0 0 I 7 0 0 1 7 0 0 0 0 
I 

I Directed l 10 0 0 0 0 2 13 0 0 0 0 
I 

Reasonable 
0 0 0 0 2 11 0 0 3 38 1 8 

Accommodation 

i Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

~ Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

'I Termination 2 20 2 14 1 5 1 7 1 13 2 17 
4 

Terms/Conditions of 
1 10 0 0 1 5 1 7 2 25 0 0 

Employment 

l Time and Attendance 1 10 0 0 0 0 1 7 0 0 0 0 

Training 0 0 0 0 0 0 2 13 0 0 I 8 

Other - User Defined 1 10 0 0 0 0 2 13 0 0 1 8 

~ - - - ' 
Findings Without 

0 0 1 3 3 1 
Hearing 

l Appointment/Hire 0 0 0 0 0 0 0 0 1 33 0 0 

n Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
] 

Awards 0 0 0 0 0 0 0 0 0 0 0 0 
I 

Conversion to Full-
0 0 0 0 0 0 0 0 0 0 0 0 

time 

" Disciplinary Action 



Demotion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 0 1 33 0 0 

Suspension 0 0 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 

·j Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 

Examinationfrest 0 0 0 0 0 0 0 0 0 0 0 0 

Harassment 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 1 100 

Sexual 0 0 0 0 0 0 I 33 0 0 0 0 

~ Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
'I 

Pay (Including 
0 0 0 0 0 0 0 0 0 0 0 0 

Overtime) 

1 
Promotion/Non-

0 0 0 0 1 100 0 0 0 0 0 0 
Selection 

I 

Reassignment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable 
0 0 0 0 0 0 1 33 0 0 0 0 

Accommodation 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 I 33 1 33 0 0 

' 
Terms/Conditions of 

0 0 0 0 0 0 0 0 0 0 0 0 
Employment 

~ Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 

I Training 0 0 0 0 0 0 0 0 0 0 0 0 



Other - User Defined j 0 I 0 I 0 I 0 0 I o l o l o l o l o 0 I 0 

I Comparative Data 

Pending Complaints Filed in 
Previous Fiscal Year Data 

Previous Fiscal Years by Status 2012Thru09-

I 2007 2008 2009 2010 2011 30 

Total complaints from previous 
2086 2093 1974 2291 1761 1832 Fiscal Years 

Total Complainants 1940 1961 1826 2129 1630 1680 

Number complaints pending 

Investigation 255 111 90 53 43 77 

ROI issued, pending 
5 7 9 12 6 6 

Complainant's action 

Hearing 367 395 504 433 578 712 

Final Agency Action 235 256 236 216 90 125 

Appeal with EEOC Office of 91 109 135 206 324 352 
Federal Operations 

Comparative Data 

Complaint Investigations Previous Fiscal Year Data 2012Thru09-

2007 2008 2009 2010 2011 30 

Pending Complaints Where 
Investigations Exceed Required 401 262 199 144 199 231 
Time Frames I 



 



OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE 
4000 Dl!Fl!Nll! Pl!NTAOON 

WASHINGTON, D.C. 20301-4000 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Chairwoman Berrien: 

JUN 17 L~~J 

Enclosed please find additional Fiscal Year 2012 reports from the Department of Defense 
Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

If you have any questions about this submission or require more information, please 
contact Ms. Beatrice Bemfeld at 703-571-9336 or at Beatrice.Bernfeld@osd.mil. 

Enclosure: 
As stated 

E t1 :Zl d hZ ilr.r EIOZ 

Sincerely, 

Director 
Office of Diversity Management and 

Equal Opportunity 

... 
•• y. 

mailto:Beatrice.Bemfeld@osd.mil
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No FEAR Act 

Fiscal Year 2012 Annual Report 

• 

Equal Opportunity 
and Divenity Office 

----~~~--------' 



DEFENSE INTELLIGENCE AGE CY 

W\ HJNGTO,, D.C. 20340-5100 

U-0392-13/EOI 

To: Office of Diversity Management & Equal Opportunity, OSD 

Subject: Defense Intelligence Agency 2012 No FEAR 

References: a. Subject as above 
b. Public Law I 07-17 4, Title II 
c. S CFR § 724 

1. The Defense Intelligence Agency is pleased to submit this annual report in accordance with 
Section S, Part 724 of the Code of Federal Regulations (S CFR § 724}, Implementation of Title II 
of the Notification and Federal Employee Antidiscrimination and Retaliation (NO FEAR} Act 

2. In accordance with S CFR § 724.302(b), this report also provides information for the data 
elements in paragraph (a} of 5 CFR § 724 for each of the five fiscal years preceding this report, 
to the extent that such data is available. 

3. The point of contact for this issue is Ms. Sharon Taylor, Chief, Complaints Management 
Division, Equal Opportunity and Diversity Office, (202) 231-8178. She is available to work 
with you and your staff on all associated details. 

I Enclosure 
DIA No FEAR Report 

c df::£d.wvo-
Chief, Equal Opportunity and Diversity Office 
Defense Intelligence Agency 



Executive Summary 

The No FEAR Act is intended to reduce the incidence of workplace discrimination within 
the Federal government by holding agencies more accountable. The No FEAR Act 
requires the reporting of specific information relating to the agency's EEO complaint 
activity, including Federal district court cases, as well as analysis of trends, causation, 
and knowledge gained. 

During FY 2012, the Defense Intelligence Agency had 3 cases in Federal court, pending 
wldcr the various laws covered in the No FEAR Act. Of those 3 cases pending, all were 
filed in previous fiscal years. All cases were still pending before the federal courts at the 
end of FY 2012. Furthermore, no employees were disciplined for discrimination, 
retaliation, harassment, or any other infraction of any provision of law covered by the No 
FEAR Act, whether or not in connection with Federal cases (i.e., including EEO 
administrative cases). 

During FY 2012, DIA received a total of 42 formal EEO complaints- an increase of 11 
complaints from FY 2011. The complaint activity remained relatively consistent with 
respect to the bases of discrimination alleged. The number of harassment complaints 
decreased from FY 2011 from 23 complaints to 20 complaints. Harassment still 
comprised the largest category of issues of alleged discrimination in FY 2012; non-sexual 
harassment remaining dominant. The second most frequently raised issue was 
promotion/non-selection. A new issue that emerged to the forefront in this reporting 
period was evaluation/appraisal which was raised in 5 complaints in FY 2012 and was the 
fourth highest issue raised behind terms/conditions of employment, which was the third 
highest issue raised in FY 2012. 

On the report question, .. Processing Time, Average number of days in final action", there 
was a slight increase in the number of days the Agency took to issue a final action upon 
receipt of an EEOC hearing decision, from 17 days in FY 2011to22 days in FY 2012. 
There was a significant increase in the average number of days in final action for the 
category of"Processing Time, Complaints Pending during Fiscal Year where Hearing 
was not requested." This increase was a result of the Agency completing final agency 
decisions for several cases that were filed in previous fiscal years. 

During FY 2012, the average number of days it took the Agency to dismiss a complaint 
was 54 days. This average remains relatively constant from FY 2011 , in which it took an 
average of 51 days for the Agency to dismiss a complaint. 

There were no findings of discrimination in FY 2012. The Agency is currently awaiting 
a decision regarding a finding of discrimination rendered in FY 2011 which was appealed 
by the Agency. 
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I. Results/Data Report 

A. Current Status of EEO Programs and Overview of Initiatives 

The Agency instituted new training for supervisors, which consisted of a skit orchestrated 
by the Equa1 Opportunity & Diversity Office staff. The skit consisted of scenarios 
designed to demonstrate to managers the proper and improper ways to handle workplace 
situations. Supervisors received a-edit towards their annual EO training requirement for 
attending the performance, and the skit was later streamed on the Agency's online 
training platform. The final percentage of managers and supervisor that received annual 
EO training was 990!. for FY 2012. 

The Agency's continued integration of EEO into the Strategic Plan was furthered by the 
presentation by EO of a State of the Agency briefing covering the FY 2011 MD-715 
report. This briefing was given to all Agency Deputy Directors and Special Office 
Chiefs. 

During FY 2012, the Agency began implementation of some recommendations that 
resulted from the Hispanic Representation Study and the Women's Representation Study. 
The Hispanic Representation Study examined outreach, hiring, advancement, promotions, 
professional development, and retention/attrition of Hispanics at DIA. The study 
identified five potential barriers. Barrier elimination strategics are currently under 
development. The four categories from the Women's Representation Study were: 1) 
need for more data, 2) marketing/awareness of CUJTC11t HC programs, 3) increase 
management emphasis, and 4) enhance current HC programs. HC and EO are working 
collaboratively to develop action/implementation plans. One initiative that was 
implemented as a result of the Women's Study was more robust telework and 
telecommute programs. Additionally, the Agency also required supervisors and 
managers to identify which of their employees would be eligible to telework based on the 
nature of their duties and requirements. The Agency continues their efforts to increase the 
representation of Hispanics and Women within the Agency. 

The percentage of the workforce that was compliant with EO training in FY 2012 was 
approximately 500/o higher than the number in FY 2011 . Additionally, the percentage of 
supervisors who were compliant in FY 2012 was increased from FY2011. Furthermore, 
the Agency instituted a new policy requiring supervisory EO training compliance 'for 
performance bonus eligibility. 

B. Federal Court Cases 

During FY 2012, the Agency had 3 cases in F edcral court. Two cases arose under Title 
VII as well as the Rehab Act, and one case arose under Age Discrimination Employment 
Act (ADEA). Two of the cases pending were filed in FY 2009, and the other was filed in 
FY 2010. No court decisions have been rendered in the cases on the merits. For further 



infonnation regarding FY 2012 employment discrimination and whistleblower cases filed 
in Federal court against DIA, see Appendix 1. 

C. EEO Complaint Data 

See Appendix 2. 



U. Analysis of Trends 

During FY 2012, the EEO complaints activity at DIA displayed a significant increase in 
complaint activity from the past fiscal year. The Agency received a total of 42 formal 
EEO complaints in FY 2012, a 35% increase from FY 2011 . 

Additionally, the EEO complaints activity remained relatively consistent with respect to 
the bases alleged. There was a decrease of 8 complaints filed on the basis of sex, from 20 
to 12 complaints; and a slight decrease in complaints filed on the basis of race from 12 
complaints to 11 . Consequently, there was an increase of 2 complaints filed on the basis 
of retaliation, from 16 to 18. 

The Agency's FY 2012 EEO complaints activity showed some significant changes with 
respect to the issues raised. DIA experienced a decrease of complaints filed on the basis 
of harassment, from 23 complaints to 20; but harassment remained the number one 
alleged issue in FY 2012. In FY 2011, the most frequently raised issue was non-sexual 
harassment, with terms or conditions of employment, and promotion/non-selection, 
respectively following as the most frequently raised issues. There was a 500.4 increase in 
complaints where promotion/non-selection was raised. Only one complaint was filed 
based on reasonable accommodation, a continuation of the pattern established in FY 
2011. 

During FY 2012, complaints processing time increased significantly for final actions 
without a hearing as a result of the Agency completing several cases that were filed in 
previous fiscal years. There was an increase in the final action where a hearing was not 
requested from 131daysto239 days. There were no findings against the Agency in FY 
2012. The number of cases dismissed by the Agency increased from 7 in FY 2011 to 11 
in FY 2012 while the average number of days prior to dismissal remained relatively 
constant, which was 51 days in FY 2011and54 days in FY 2012. 
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Appendix 1: 

DIA No FEAR Act District Court Data for FY 2012 



3 Civil Actions tlaat were pendin1 in FY 2012: 

Lila Stewart ae Cbanaben - litigation ongoing w/ AUSA in USDC. 

Shanno• Arth11r -litigation ongoing w/ AUSA in USDC. 

Leroy Alford- pending decision 

There were no decisions rendered for federal cases in FY 2012 



Defense lnteligence f¥tJency FY11 No FEAR Act Data on Federal cases (Section 203) 

NUMBER OF CASES FILED IN FEDERAL 
COURT, PENDING OR RESOLVED UNDER 

STATUS OF CASIS AND REIMBURSEMENT 
UNDER 1724.302(•)(1-2) 

.. :~·~~ " - ·arenctatn12 
Pendlna _;, ... 
Heard, Pendina Decision 
Decisions 
In favor of Complainant, either in its entirety or 
Dartial 
In favor of:-. -w 

Arbitration/Mediation c 

Settlement 
[Appeal -

Remand - - ' 

!11 '~ .lltrTU - .... _ .. 
-

. 

1'lllA VII AnS.a ... ........... ... T-
0 0 0 0 0 0 
0 0 0 

., 
0 0 0 

2 1 0 0 0 2 
1 0 0 0 0 1 
0 0 0 0 0 0 

0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 

$0.00 $0.00 $0.00 $0.00 $0.00 $0.00 

$0.00 $0.00 $0.00 $0.00 $0.00 $0.00 

Page 1 

Comp11rlltlv• 
Data Under 

Comp11ratlve 
Dlltll Under 

S7•..oll •A'llll\ 

NIA 



l 

Defense Intelligence Al;/8rq FY11 No FEAR Act Data on Federal Cases (Section 203) 

TOTAL NUMBER OF EMPLOYEES 
DISCIPUNED IN CASES UNDER 

Total Number of Employees and Specific 

TOTAL NUMBER OF EMPLOYEES 
DISCIPUNED, WHETHER OR NOT IN 
CONNECTION WITH FEDERAL CASES, 
UNDER 1724.302(•K5) (I.E. INCLUDING EEO 

ADMINISTRATIVE CASES) 
- ~ 

. .,;. WC !. ' ~ I i 

Total Number of Employees and Specific 
Nature of nlcrlollne In FY12 

Reorimand 
Susoension without Pav 
Reduction of Grade or Pav 
Removal 

0 
0 
0 
0 
0 

Tltt.Ul1 

0 
0 
0 
0 
0 

0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 

--· ... .... _ ... _... .Alll!I RI 

0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 

Page2 

Comparative 
D•ta Under 

1724.302(b) 

NIA 



Appendix 2: 

DIA No FEAR Act Final Year End EEO Data for 
FY 2006-2012 



Equal Employment Opportunity Data Posted 
Pursuant to the No Fear Act: 

DIA 

- ·-,.___ Fllal y- o.u 
2011 

- - 200I 2007 - 2CIOI 2010 2011 
Number of l"-lltS Flied 15 13 30 29 36 31 42 
Number of Cnnnlaln111t1 14 13 28 29 35 31 42 

-•Alen 2 0 4 3 1 0 0 
- .n.t. 

.,, .... (llfftloul Alcal y-Detl 

""*: 01nyJa11:-es - lie/I#...,.,..,...,,..,..._ .. Z01l 
ZG06 2001 20Cll 2009 2010 2011 . _,,, .. ____ ...., ..... 

Rice 3 6 9 12 10 12 11 
COior 0 1 0 2 3 1 0 
!~ 0 0 0 0 3 1 0 
llllMlrlRI 4 9 l7 l7 19 16 18 
SU 6 2 12 10 15 20 12 
NMlonll l'lri.ift 2 2 2 1 3 s s 
IEami Pev Act 0 0 0 0 0 1 0 
Me 2 1 6 7 7 7 13 
Dlsabllltv 6 2 6 11 5 6 11 
GINA 0 0 0 0 0 0 1 

Olscrlmlnltlon Act . 0 0 0 0 0 1 0 ·-
Non-EEO 0 0 3 l 2 0 0 

- -
..., .... ,.___ Filcll y .. , Detl 

,,.,,,: c p I es-•fflH ............. ...,., Z01l 

•-ti/*.._ ..,,..,..,.,....,m_,,.,u,ft/H, - 2007 ZOOI 2009 2010 ZOU 

.. Ire 1 0 3 9 4 3 4 
of Duties 0 0 0 4 2 1 4 

Awards ,_ 0 0 0 2 1 1 0 
~toFul\-tlme 0 0 0 0 0 0 0 

-
·-~'»~· 

,,, - ~ [;.... ~ 

:-i"l- _!,', .. .. I 

~ ,. .~ ;.- ~ 

·~ . .... '" : . . •· I 2 0 
DulvHours 0 ] 0 0 0 1 
EVllultlon Aftnnllsal 0 2 1 4 7 3 5 
Elllmlnation/Test 0 0 0 l 1 l 0 ........... 
~~·~ -: . • ... u: D u H 11 

'" r.:C.l ' ... . ... t I l i • • 
Mldlc.i EDmlnltlon 0 0 0 0 0 0 0 
,.., llndudl11111 Overtime! 0 0 0 1 0 1 l 

n-5elaction 0 0 2 4 6 s 10 

~L1.r.9:.• .. .i : • :D • .. t 2 0 
~- ..... ,. Ir . ' • I • "' lte1to111ble Accommod9tlon 0 0 2 4 0 1 l 

Reinstatement . 0 0 0 0 0 0 0 
ltetimnent 0 0 0 0 0 0 2 
Termination 1 0 0 2 3 1 2 

> 



T •. ·- ltlonsof E o . 0 0 4 5 s 11 
Time Ind Mt9ndlnce 0 1 2 2 2 l 2 
Tfllnllll 0 0 0 4 3 s 4 
Other 3 1 5 9 3 7 0 

- .-.. . 
,.,..... ,.., y-Dltl 

ZOU 
- T1IM - 2001 -.. mo Z011 

·---~l"llQI _, ·--number o1-1n 241.27 361.31 289.71 315.75 300.ll 298.3 309.3 ·-number o1-1n ftnel ICtlon 0 337.13 216 116.11 201.n 93.2 130.92 
·-... -t1a-rwtwei..11ni1-.....-·-number of dmwl In - 273.5 315.13 295.7 283.56 326 412.S 296.6 

·--number o1-1n ftnel ICtlon 0 0 342.S 11 24 17 22.3 
_ ... _f!D _....,. i-rtrw-not ... uest9d 

.__ numblr of- In 233.16 340.lt 211.14 US.07 279.79 195 312 
•--number of d- In flnll ICtlon 0 337.13 263.4 155.62 262.9 131.3 239.6 

ON 

,.,..._ Fllcal Y-0... 
ZOU .....,...,.,_ - 2001 - .. 2010 ZOU 

Toal c.nrr.ni.inta Dltmlslld bv 6-IVV 1 2 2 5 14 7 11 ·----Drtor to dlsmislll 
175 966 518 141 117 51 54 

-
~·-·-

-
. 

Total Comol.ints WlthdFIWn by ComnlalMnts 0 2 1 6 7 4 3 
- ·-....... flllal v .. , 0... ZOU 

H 11111 ,. M lN .. - ,, ltft lN ltl 
T .... PINI.__ Adlanl ,.,,.._ Dllcr:ll••llan • " • " • " • " • " • " • " Total Number~ 0 0 1 0 0 '.• 1 0 

Without- 0 0 0 0 1 100 0 0 0 0 0 0 0 0 
Wlthl49tn1 ' 0 0 0 0 0 0 0 0 0 0 1 100 0 0 

o.ta 

......... Dllcrll ... mllan ....... .,., .... ,,...,_..YNrl>lt. 
IOU 

~C.1141MI .. _.,/11# ............ ...._ lOOI l007 lOCll .. 2010 1011 .,.. _ ,, ....... _,, • ..,.,....,_,.,...11.., ....... • " • " I " • " I " • " I " _.......,_ 
0 ~ .. Jot 0 -· 1 0 0 ·~ 1 .... 0 _, 

lllClt 0 0 0 0 0 0 0 0 0 0 1 100 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 0 0 - 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
- 1 0 0 0 0 0 0 0 0 0 0 1 100 0 0 
Sex 0 0 0 0 1 100 0 0 0 0 1 100 0 0 
Nltlonll Otlilln --- 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Eaual hv Act 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Me 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
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DBPENSB INTBLLIGENCE AGENCY 
. WASHINGTON, DC 20340-5100 

References: 

DIA EQUAL EMPLOYMENT OPPORTUNITY 
DIVERSITY PROGRAM 

(a) DIAD 1020.100, Diversity Management, 8 Apr 05 (canceled) 

DIAD 1020.000 
20 April 2009 

OPR: BO 

(b) DIAD 1020.200, Diversity Management and~ Employment Opportunity (EEO), 
3 May 05 (canceled) 

(c) DIAD 1020.300, Reasonable Accommodations in the Workplace, 27 May 05 
(canceled) 

(d) DIAD 1020.400, Diversity Management and Equal Opportunity Training, 29 Jun 05 
(canceled). 

(e) DIAD 1020.001, Diversity Manaaemcnt and Equal Opportunity Special Emphasis 
Program Councils, 1 Aug 05 (canceled) 

(f) through (ff)~ see enclosure 1 

1. Purpose 

1.1 This directive rtplaces refmences'(a) through (e) and (dd) through (ft); implements policy, 
assigns respoDSJ'bilities, and establishes procedures to mab sure the Defeose Intelligence 
Agency's (DIA's) Equal Employment Opportunity (EEO) and Diversity Program meets the 
requirements of29 CFR 1614)02(a) to: "maintain a continuing affirmative program to promote 
equal opportunity and to identify and eliminate discriminatory practices and policies." 

1.2. Establish and promote the Agency's EEO Diversity policy, requirements, objectives and 
employment needs through an inclusive, affirmative program for workplace development and 
z.ero tolerance for unlawful forms of discrimination, harassment, and reprisal. 

1.3. This directive applies to all DIA civilian employee8 and military personnel, applicants for 
employment, and former employees engaged in some form of compliant adjudication with the 
Agency. 

2. 'Definitions sec enclosure 2. .. 
3. Responsibilities. 

3.1 . The QliefofStaff on the behalf of the Director, DIA will: 

4 .1.2. Ensure supervisors and managers are accountable for compliance with this directive. 
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3 .1.3. Provide sufficient resol.D"CCS, including special emphasis, EEO specialist, and clerical 
and administrative support staff as may be necessary to carry out the functions of this directive. 

3.2. The Chie~ Equal Opporfunity Office (BO) will: 

3.2.1. Serve as the Agency EBO Officer and principal advisor to the Director, DIA on all 
· · matters concerning AgencY military and civilian EEO Diversity programs. 

3.2.2. Represent DIA on Agency EEO Diversify matters to. appropriate federal agencies and 
organizations. · · 

3.2.3. Issue implementing instructi<?DB, policy memoranda, final agency decisions, an4 
other guidance usociated y..ith this directive. 

3.2.4. Lead Agency efforts to define, and implement EEO Diversity programs to support 
strategic objectives, plans and resource requirements. 

3.2.S. Advise and assist Deputy Directors For (DDFors), Combatant Commands J2s, an<f: 
Special Office Chiefs in development and evaluation of Agency subordinate EEO Diversity 
implemen~on programs. 

3.2.6. Conduct Agency EEO Divc::rsity Program compliance oversight assessments 
and prepare assessment reports for federal and departmental authorities, DDFors, COCOMs, and 
Special Office Chiefs. 

3 .2. 7. Provide prompt, thorough, and impartial processes to manage, adjudicate and 
resolve complaints of unlawful discrimination, harassment, sexual harassment, or reprisal. 

3.2.8. Provide a prompt, consistent and equitable process to manage, adjudicate, and 
resolve requests for reas0nable accommodation. 

3.2.9. Provide alternative dispute resolution (ADR) options to manage workplace 
conflict at the lowest level and in the most efficient and effective manner. 

3.2.10. Provide programs to educate managers, supervisors and employees on the need 
for and value of diversity in the workplace, the nature and prevention of unlawful 
d.iSCrimmation, and provisions of reasonable accommodations. 

3.2.11. Establisli and facilitate programs to advance the workplace development 
objectives of this directive; workplace development programs at minimum :will: 

3 .2.11.1 Assess workforce data and identify barriers in the areas of recruitment, 
hiring, promotions,· career development, reasonable accommodation and retention. 

3.2.11.2. Inform managers, supervisors, and employees on issues 
of accesslbility and reasonable acco~odation of persons and veterans with disabilities. 

3 .2.1 1.3. Increase awareness of and emphasize issues affecting the employment of 
protected groups. 

2 
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3.2.l l.4. Facilitate Agency participation with Department ofDefens~ (DoD) recogniz.ed, 
national-level EEO Diversity bodies. 

3.2.11.5. Provide consulting and advisory semccs to managers and supervisors in 
the development of succession and recruitment plans. 

3.3. The Director for Human Capital (HC) will: 

3.3.1. ·Ensure Human Capital strategies and plans, recruiting and staffing policies and 
procedures comply with federal laws and statutes and this directive. 

3.3.2. Establish professional development programs that embrace career progression and 
mobility for all DIA employees. 

. . 
3.3.3. Assist managers and supervisors in mccession and recruitment planning. 

3.4. Deputy Directors For, Combatant Commands J2's, Special Office Chiefs, Managers and 
SUpervisors will: 

3.4.1. :En.sure their organi:ratiom comply with DoD, Equal Employment Opportunity 
Commission., and Office of Personnel Management (OPM) guidance and this directive. 

3.4.2. Ensure civilian and military supervisor performance appraisals 
include expeetations suPJ>ortive of this directive. 

3.4.3. Conduct organil.ltional woricPiace development programs, succession and 
recruitment planning to achieve Agency EEO objectives. 

3.4.4. Monitor organizational policies, practices, and patterns to identify and correct: 

3.4.4.1. Hostile and intimidating actions in the workplac~ 

3.4.4.2. Barriers restricting access or opportunities for recruitment, employment, 
advancement, rewards, development or training. 

3.4.5. Ensure vacancies are filled based on merit and qualifications without discrimination. 

3.4.6. Ensure prompt and appropriate inquiry and corrective action are taken in response . 
to reports of inappropriate workplace conduct or comments; and a~ individuals responsible 
for unlawful discrimination, harassment, or reprisal. 

3.4.7. Ensure personnel comply with EEO educational requirements. 
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4. Policy 

4.1. Equal employment opportunity and affirmative employment practices for workforce 
divc:rsity are essential and vital to the accomplishment of DlA's intelligence mission. 

4.2. Agency EEO Diversity Program objectives will lead to a workforce in which the · 
participation rates in all grade levels, in ~ery occupational series across the organi.iation are 
commensurate with DoD, National Jntelligence, EEOC, and OPM guidance. 

4.3. DIA military and civilian employees will fully support Agency EEO Diversity Program 
objectives. 

4.4. Every employee· will enjoy a non-hostile work environment free of discrimination or 
harassment of any kind. 

4.5. All employment decisions; such as hiring, promoting, training and rewarding, will be 
made exclusively on the basis of job-related criteria. 

4.6. Disciplinary actions will be taken solely on the bases of employees' behavior and 
performance. · 

4.7. Diacrimination of any kind based on race, color, religion, sex., sexual harassment; 
national origin, age, handicap, sexual orientation, reprisal, marital status, political affiliation, 

' parental status or non-job-related conduct is forbiddao and subjoct to appropriate disciplinary 
action. 

Enclosures-2 
El . Additional References 
E2. Definitions 

4 . 
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Enclosure 1 

Ref e:rences 

(f) The Civil Service Reform Act of 1978, as amended 
(g) 29 U.S.C. 79l(b), Sections 501, 505 and 508 of the Rehabilitation Act (1973), as amended. 
(h) Title VIl Civil Rights Act of 1964, as amen~ 
(i) 29 Code of Federal Regulation (CFR), Part 1614. 
(J) The Civil Se:rvice·Reform Act of 1978, as amended 
(k) Notification and Federal Employee Antidiscriminat:ion and Retaliation Act (NoFEAR). 
(I) The Equal Pay Act 
(m) The Age Discrimination and Employment Act 
(n) Administrative Dispute Resolution Act of 1996. 
(o) Alternative Dispute Resolution Act of 1998 . . 
(p) Title 1 and Title V of the Americans with Disabilities Act (ADA) 
(q) Executive Order 11478, 34 Fed. Reg. 12,985 (1969) as amended by Executive Order 12106 
(1979).· 
(r) Executive Order 12067, 43 Fed. Reg. 28,967 (1978). 
(s) Executive Order 13087 (1998). 
(t) ·Executive Order 13153 (2000) further amends Executive Order 11478. 
(u) Executi~ Order 12988. 
(v) ~Employment Opportunity Commission Management Directives 715 and UO 
(w) EEOC ADR Poller Statement, dated 17 July 1995: "http://www.dia.ic.gov/adruin/REG
.MAN/r60-4/r6Q-4 sec.html" 
(x) Intelligence Community Directive Number l 06, Intelligence Community Equal Employment 

Opportunity and Diversity, dated 4123/08 · . . 
(y) DoD Directive 1440.l, The DoD Civilian Equal Employment Opportunity Program, 21 

November 2003. · 
(z) DoD Directive 1350.2, The pepartment of Defense Military Equal Opportunity Program, 18 

August 1995. 
(aa) DoD Directive 5105.21, Defe1J.Se Intelligence Agency. 
(bb) DoD Directive 5145.S, Alternative Dispute Resolution (ADR), 22 April 1~6. 
(cc) Defeme Intelligence Agency Manual (DIAR) 60-1: Administrative Investigations. 
(dd) DIAR 27-3, Diversity Management and Equal Opportunity, Military Equal Opportunity 
Program. 2 Apr 01 (canceled) ~ 
( ee) DIAR 20-18, Diversity Management Programs (Military and Civilian Personnel), dated 5 
Oct 1994 (canceled) · 
(ft) DIAR 27-1, Sexual Orientation Discrimination. dated 16 June 2000 (canceled) 

' • . 
s 

http://www.dia.ic.gov/admin/REGMAN/r60-4/r6Q-4
http://www.dia.ic.gov/admin/REGMAN/r60-4/r6Q-4
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Enclosure 2 

Definitions 

Amrmatlve Prop-um - DIA affirmative programs are focused on workplace development tO 
assure employee and applicant equal employment opportunity. To be effective, workplace 
development programs are designed to improve management decision-making across tl:ie 
employment life cycle. Included are activities like Strategic Plan.Workplace Optimization . 
~ta, Special Recruitment Programs, Organizational Reporting, and Accession Planning. 

Barrier-Agency policy, principle, practice or condition that limits or tends to limit 
employment opportanities for memben of a particular gender, race or ethnic background or for 
111 individual (or individuals) based oh disability status. · 

DiaabWty - A person with a disability is defined as one who has a physical or mental impairment 
which substantially limits one or more major life functio~; e.g., walking, speaking, breathing, 
learning, etc.; one who has a record of such, or one who is regarded as having a disability. For 
the purpose of statistics, recruitment, and. targeted goals, the numbers of employees in the 
workforce who have indicated having a disability arc calculated from the Office of Personnel . 
Management Standard Form (SF) 256. Qualified persons with disabilities are those who, with or 
without accommodation, can perform the essential elements of the job. Otherwise qualified 
applicants with disabilities may not be rejected for employment on the grounds that reasonable 
accommodation would have to be made. · 

Dlvenlty - The specific and unique combination of characteristics that differentiates one person 
or group .from ano~er. Differentiation factors might include race, ~city, sexual orientation, 
physical and mental abilities, religious beliefs, gender, age, functional and educational 
backgrounds, tenure with the organization, lifestyle1 culture, language, geographic origins and 
more. 

Employment Declslom - Any decision affecting the terms and conditions of an individual's 
employment, including but not limited to hiring, promotion, demotion, disciplinary action and 
termination. 

Equal Opportulty Prop-am- Federally-sanctioned program responsible for providing equal 
opportunity in the workplace for all penons, to prohibit discrimination because of race, color, 
-religion, gender, national origin, age and/or disability, and to promote the full realization of equal 
opportunity through a continuing affirmative program in each agency. 

Hostile Work EnviroDJDeDt - A hostile work environment is one where employees permit 
and/or encourage ridicule, abuse, insults or derogatory comments directly or indirectly based on 
race, color, national origin, sex, sexual harassment, religion, age, handicap, sexual orientation, 
reprisal. marital status, political affiliation or parental status. It is further defined as an offensive 
or intinµdatin.g environment that unreasonably interferes with work performance or that 
·otherwise adversely affects employment opportunities. Personal conversations that can be 
overheard by other employees who consider the conversa~on offensive can also create a hostile 
environment 

•• .6 
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) IBcUvldaal with a Dlnbility - {l) An individual who has a physical or mental impairmmt that 
sub81antially limits one or more major life activities; (2) an individual who has a recOrd of a 
substantially limiting impairment; or (3) an indivi~ who is regarded as having a substantially 
limiting impairmmt · 

Mobility Impaired Support Team (MIST) - Individuals who volUliteer and are assigned to 
assist individuals with disabilities in the event of an emergency. MIST members are trained 
through the Response Management Office on emergency preparedness efforts. 

National Ortpi - National origin characteristics include family place of origin; physical, 
~onal, religious, cultural or linguistic characteristics. 

Reuonable Accommodation - Reasonable accommodation enables an individual with a 
disability to perform the essential functions of a position or enjoy equal benefits and priyileges of 
employment as are enjoyed by similarly situated individuals without a disability and can include 
modifying job-related procedures, tasks or requirements (other than critical generic job tasb), 
adjusting the employee's work schedule, altering the physical work space, providing special · 
equipment, providing readers for the visually impaired, interpreters for the hearing impaired, etc. 
Medical proof of disability is usually required when an employee requests an accommodation. 
The reasonableness of the accommodation and the creation of undue hardships are determined on 
a case-by-case basis. 

Relleioa1 DlscrlminaUon - In defining religious discrimiiiation, the United States Supreme 
ColD1 held that religion is not limited to Orthodox or well recognized denominations; e.g., 
Catholic, Baptist or Judaism. All that is required is a sincere and meaningful belief equivalent to 
the belief in God held by the better recogni7.ed religions. Atheists are also protected. Religious 
discrimination can occur in two ways. The ~ is by treating employees or applicants for 
employment differently because of their religion. The second occurs when an employment rule 
or policy violates a fundamental belief, principle or practice of one's religion and management 
fails to provide an accommodation. Religious practices are not limited to worship, but may 
include attendance at meetings and retreats, or the wearing of certain attire. 

Reprisal - Reprisal is a retaliatory action. Civil Rights laws classify as ·~reprisal" any 
discriminatory treatment of individuals because they are, or were, involved in a protcCtcd EEO 
activity; e.g., seeking or participating in EEO counseling, providing testimony in an EEO 
investigati9n or at an EEO hearing, tiling a discrimination cooiplaint, or speaking out against 
discriminatory activities. Acts of reprisal are prohibited by 29 CFR 1614.101. Discrimination 
based on reprisal is prohibited by Title VII of the Civil Rights Act of 1964. 

Sexual Orientation - Discrimination based on sexual orientation is directed at persons who are 
gay, lesbian, bisexual or transgender, who are perceived to be gay, lesbian, bisexual or 
transgendi:r or who associate with persons who are gay, lesbian, bisexual or transgendcr. This 
may take the form of harassment or treatment that is different than that afforded similarly 
situated employees or applicants. To address sexual orientation discrimination, employees may 
contact an equal employment opportunity (EEO) COUDSelor. Employees' right to address sexual 
orientation discrimination derives from A$:flcy policy, not from Equal Employment Opportunity 

7 
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· Commiaion (BBOC) regulations which govern other types of discrimination complaints 
proceuing. If C011!18eling does not lead to a resolution, complainants will be told in writing of 
their right to file a formal c6mplaint and given the procedure for doing so. 

Semal Baraament - Sexual harassment is a form of sex discrimination and is prohibited by 
Title VII of the Civil Rigbta Act of 1964. In 1980, the Equal Employment Opportunity 
Commission issued guidelines defining sexual harassment as unwelcome sexual advances, 
requests for sexual favors, and other verbal or physical conduct of a sexual nature when any of 
three criteria are met 

o . Submission to the conduct is made either explicitly or implicitly a term or condition of 
employment; . 

o Submission to or rejection of the conduct is used as a basis for employment decisions; or 
o The conduct has the purpose or effect of unreasonably interfering with work performance 

or creating an intimidating, hostile or offensive working environment 

Sexual harassment may be verbal or physical, exhtbited by a man to a woman, by a woman to a 
man, or within the same gender. Examples of behaviors which could constitute sexual 
harassment are touching. sexual innuendo, suggestive comments, threats, and nude or sexual 
pictures, cartoons or calend8rs, etc. 

Vlcarlou Employer LiabWty- Employers are subject to vicarious liability for unlawful 
harassment by supervisors. Liability is premised on two principles: 1) an employer is responsible 
for the acts of ita supervisors; and 2) employers should be encouraged to prevent harassment 8nd 
.employees should be encouraged to avoid or limit the harm from harassment Employees are 
responsible to come forward and report any behavior they· view as harassment before it becomes 
severe or pervasive. While isolated incidents of harassment generally do not violate federal law, 
a pattem of incidents may be unlawful Employees are also responsible to take advantage of any 
preventive or comctive opportunities provided by SSA or to otherwise avoid haim. M1m4gers 
have a responsibility to maintain a world'orce environment that is free from harassment When an 
employee complains to management about alleged harassment, management is obligated to 
investigate the allegation regardless of whether the complaint conforms to a particular format or 
is made in writing. 

.8 . 



Appendix 4: 

DIA Equal Opportunity and Diversity Policy 
Statement 

.. 



UNCLASSIFIED 
UNITED STATES GOVMNllENT 

memorandum 
MJ&102812 U-12-1730/CE 

9'.YTG 

Ami cw F.qual Opportunity and Diversity Office 

-..cT" Director, Defense lntclliacncc Aaency. Equal Opportunity/Military F.qual Opportunity and 
Diversity Policy Statement 

TO: DIA Workf°'" 

1. A$ Director of the Defeme lntellipncc Aacnq (DIA). it is important to me that all civilians 
and mili18ry ICrVice memben continue DIA's dcmonsUlled commitmcnt to equal opportunity 
and diversity, and to sust•inina an inclusive work cnvironmcnl We will maintain our 
preeminent workpl11CC stmus by holding ounelves and others accountable for ensuring that all 
penoanel policies. pncticcs, procedures. and mamacmcnt decisions arc free from unlawful 
ditcrimination, banssment or retaliation. and by identifying and removing barriers to equal 
opportunity. 

2. I expect everyone to demoaslratc respect and civility. Harwment, to include bullyina. will 
not be toleratod. Workplace harassment is unwelcome conduct that is bued on l'ICC. color. 
rcliaion. sex (includina prepancy), national oriain, aac. disability, sexual orientation. political 
affllildon, rmri1al status. parental mtus. or aenc:tic informmion. BuJlyina is repeated, 
po1mlially belltb-harmina milbcatmeut or one or mon: penom by one or mote perpetrators that 
takoa on the form of vert.l ab\m. offimlivc conduct. or work interference. DIA has zero 
tolennc:e for tbae ICdons. Any employee who experiences discrimination or harassment. or 
who witnellcs thne behaviors, ii expected to immediately report it to their supervisor or the 
DIA Equal Opportunity and Diversity Office. 

3. With qard to our military service members. unlawful discrimination and harassment on the 
basis of nice. color, religion, sex or national origin is contrary to good order and discipline and 
comstcrproductivc to combat readiness and mission accomplishment. and also will not be 
tolerated. 

4. ru DIA's workforce evolves to reflect the diversity of our nation. all of us must foster a 
productive work environment that inherently values every inc:lividual's contribution and leads to 
mission succ:ess. I expect all of you to embrace llld uphold these standards. 

~ 
MICH ~-----= 

1.1e1· ~an 

Di 
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Appendix 6: 

DIA No FEAR Act Training Plan 



No FEAR Act Tpipipg Plag 

This docwnent sets forth the Defense Intelligence Agency's (DIA) training plan, 
pursuant to the Notification and Federal Antidiscrimination and Retaliation Act of 2002 
("No FEAR Act"). Public Law 107-174, and 5 CFR Part 724.203. 

Requiremeats of the No FEAR Act 

Section 202(c) of Title II of the No FEAR Act sets forth the requirement: "Each Federal 
agency shall provide to the employees of such agency training regarding the rights and 
remedies applicable to such employees Wlder the [Federal antidiscrimination and 
retaliation sta~es and other legal authority]." 

Requirements of 5 CFR Part 724 

S CFR § 724.203(a) requires the following: "Each agency must develop a written plan to 
train all of its employees (including supervisors and managers) about the rights and 
remedies available under the Antidiscrimination Laws and Whistleblower Protection 
Laws applicable to them . ., 

5 CFR § 724.203(b) specifies: •'each agency training plan shall describe: (1) the 
instructional materials and method of training; (2) the training schedule; and (3) the 
means of docwnenting completion of training." 

5 CFR § 724.203(d) requires each agency "to complete the initial training under this 
subpart for all employees (including supervisors and managers) by December 17, 2006. 
Thereafter, each agency must train all employees on a training cycle of no longer than 
every two years. 

5 CFR § 724.203(e) sets forth the following requirement: "After the initial training is 
completed, each agency must train new employees as part of its agency orientation 
program or other training program. Any agency that docs not use a new employee 
orientation program for this purpose must train new employees within 90 calendar days 
of the new employees' appointments." 

DIA No FEAR Act Trainin& 

I. Initial ud New Employee's Orientation Training Required by 5 CFR § 
724.203(d) & (e) 

DIA trains all new DIA employees (including executives, managers and supervisors) via 
the New Hire Orientation Program. During this mandatory training program. facilitated 
by the Office of Human Resources, HCH-1, all new DIA civilian employees receive 
training on DIA's mission, policies and programs to include the rights and 
responsibilities applicable to DIA employees under the Federal antidiscrimination and 
retaliation statutes and other legal authority. New hires that are located in a different 



geographic location are trained during EO's annual site visits. After the initial New Hire 
Orientation, all employees, including managers and supervisors, are required to update 
their EEO training every year for managers and supervisors and biennial for the 
workforce. The training materials include scenarios, definitions and competency quizzes. 
This required training satisfies the internal training requirement of 5 CFR § 724.203(d) & 
(e). 

II. Rec11rrin1 No FEAR Act On-Line Trainin1 

The DIA Equal Opportunity and Diversity Office has created an on-line EEO and No 
FEAR Act training course launched in April 2010. This on-line training facilitates 
completion of the biennial mandatory EEO training required for all DIA employees with 
special emphasis on our deployed personnel. This training is tracked through the DIA 
eZHR personnel data management system to ensure Agency compliance with EEO and 
No FEAR Act training requirements. 

The percentage of the workforce that was compliant with EO training in FY 2012 was 
approximately 500.4 higher than the nmnber in FY 2011 . The percentage of supervisors 
who were compliant in FY 2011was994'/0 in FY 2012. Furthermore, supervisor EO 
training compliance was considered in determining performance incentives, which was 
an initiative that began in FY 2012. 
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I. Executive Summary 

This is the Defense Logistics Agency's (DLA) annual Report to Congress in support of 
the Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002, 
which is commonly referred to as the No FEAR Act. The No FEAR Act is intended to 
reduce the incidence of workplace discrimination within the Federal government by 
making agencies and departments more accountable. 

The Fiscal Year (FY) 2012 DLA report provides: 
• the number of cases that were filed in Federal court that resulted in judgments, 

awards, or compromise settlements; 
• the status or disposition of those cases; 
• money required to be reimbursed; 
• the number of employees disciplined for discrimination, retaliation, harassment, 

or other infractions of a provision of law cited in Section 201 (c) of the No FEAR 
Act; and 

• an analysis of trends, causation, and practical knowledge gained through 
experience. 

There were no cases filed in Federal court in FY 2012. However, three (3) cases were 
decided in favor of the Agency; and two cases were settled by the parties. During FY 
2012, nothing was reimbursed to the Judgment Fund. DLA did not discipline any 
employees in connection with Federal court cases. 

There were 121 administrative complaints filed against DLA during FY 2012.1 In FY 
2011, there were 106 administrative complaints filed . This is an increase of 15 
complaints from FY 2011 to FY 2012 in the number of complaints filed . The greatest 
number of cases filed claimed violation of Title VII. Cases claiming violations under the 
ADEA and the Rehabilitation Act came in second and third, respectively. 

There were two findings of discrimination in FY 2012. The two findings were made by 
the Agency at the Final Agency Decision stage. Both of the findings involved a violation 
of Title VII (race) and the issues were non-selection. 

DLA provides training on the No FEAR Act and Alternative Dispute Resolution (ADR) to 
its workforce. 

II. Introduction 

The No FEAR Act requires Federal agencies to submit annual reports not later than 180 
days after the end of each fiscal year to the Speaker of the House of Representatives, 
the President pro tempore of the Senate, the Committee on Governmental Affairs of the 
Senate, the Committee on Government Reform of the House of Representatives, each 
committee of Congress with jurisdiction relating to the agency, the Attorney General, and 
the EEOC. Additionally, the U.S. Office of Personnel Management's (OPM) final 
regulation, Title 5 U.S. Code of Federal Regulations (CFR) Part 724, Implementation of 
Title II of the Notification and Federal Employee Antidiscrimination and Retaliation (No 
FEAR) Act of 2002 - Reporting and Best Practices issued December 28, 2006, requires 

1 The 106 complaints were filed by 117 individuals. 
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that OPM also receive a copy of the report. The DLA's submission is in accordance with 
these reporting requirements. 

ID. Background 

The DLA is the U.S. Department of Defense (DoD) Combat Logistics Support Agency. 
The DLA Director reports to the Undersecretary of Defense for Acquisition, Technology 
and Logistics through the Deputy Under Secretary of Defense, Logistics and Materiel 
Readiness. DLA's mission is to provide effective and efficient worldwide support to 
America's warfighters and our other customers. Our vision is warfighter-focused, 
globally responsive, fiscally responsible supply chain leadership. 

The DLA Equal Employment Opportunity (EEO) office ensures Agency compliance with 
the laws, regulations, policies, and guidance that prohibit discrimination in the Federal 
workplace based on race, color, national origin, religion, gender, age, disability, genetic 
information, or reprisal for participating in prior EEO activity. The DLA EEO Director 
monitors the DLA Field Activity EEO Offices'2 complaint processing activities. The DLA 
EEO Director also issues and provides guidance and leadership on EEO policy to DLA 
managers and supervisors implementing EEO law and higher-level EEO directives, such 
as the annual U.S. Equal Employment Opportunity Commission (EEOC), Management 
Directive (MD) 715 Report. 

The DLA Field Activity EEO Managers are responsible for resolving complaints at the 
lowest level possible; processing EEO pre-complaints and formal complaints of 
discrimination, in accordance with applicable Federal EEO laws and regulations; and 
providing training on EEO-related subjects such as Alternative Dispute Resolution. In 
addition, they develop local MD-715 reports and execute related planned activities. 

IV. Data-Reporting Obligations 

The following information is provided in accordance with OPM's final regulation, Title 5 
U.S. Code of Federal Regulations (CFR) Part 724, Implementation of Title II of the No 
FEAR Act of 2002 - Reporting and Best Practices. 

Subpart C -Annual Report 

§724.301 Purpose and Scope: This subpart implements Title II of the Notification and 
Federal Employee Antidiscrimination and Retaliation Act of 2002 in regard to Federal 
agencies' obligation to report on specific topics concerning Federal Antidiscrimination 
Laws and Whistleblower Protection Laws that are applicable to their employees, former 
employees, and applicants for Federal employment. 

§724.302 Reporting Obligations: Each agency must report no later than 180 
calendar days after the end of each fiscal year the following: 

2 The DLA Field Activity EEO Offices are located at DLA Aviation (Richmond, VA); DLA Distribution 
(New Cumberland, PA); DLA Disposition Services (Battle Creek, MI); DLA Troop Support (Philadelphia, 
PA); DLA Logistics Information Service (Battle Creek, MI); DLA Land and Maritime (Columbus, OH); 
and DLA Headquarters EEO Operations Division (Fort Belvoir, VA). 
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(a)(1) Number of Cases in Federal Court, Pending or Resolved during FY 2011, 
Arising under the Various Antidiscrimination Laws and Whistleblower Protection 
Laws Listed in the No FEAR Act. 

• There were no cases filed in Federal court in FY 2012. 

(a)(2)(i) Status or Disposition of Federal Court Cases 

• In FY 2012, three (3) cases were decided in favor of the Agency . 

• 
(a)(2)(ii) Amount Required to be Reimbursed to the Judgment Fund by the 
Agency in Federal Court Cases 

• There were no reifl'.lbursements to the Judgment Fund in FY 2012. 

(a)(2)(iii) Amount of Reimbursement to the Judgment Fund for Attorney's 
Feeds in Federal Court Cases 

• There was no reimbursement to the Judgment Fund for attorney's fees. 

(a)(3) Number of Employees Disciplined in Connection with Federal Court Cases 
and Specific Nature of the Disciplinary Actions Taken, Separated by the 
Provision(s) of Law Involved. 

• No disciplinary action(s) were taken in connection with pending or resolved 
Federal Court cases. 

(a)(4) Final Fiscal Year-End Data - Discrimination Complaints: 

The final year-end data posted on DLA's web site pursuant to title 29 of the Code of 
Federal Regulations (implementing section 301 (c) (1 ) (B) of the No FEAR Act) can be 
found at: 
http:Uwww.dla.mil/EEO/Documents/DLANoEearAct4thQtrEY12. pdf 

• Formal Complaint Processing: Formal complaint activity increased slightly 
over the last three fiscal years. During FY 201 1, there were 106 formal EEO 
complaints of discrimination filed . This is a decrease of 16 percent in formal 
complaint activity compared to FY 2010 when 122 formal complaints were filed 
and a net change of 6 percent compared to FY 2009 when 115 formal complaints 
were filed. In FY 2012, there were 121 formal EEO complaints were filed, an 
increase from FY 2011 . 

In FY 2012 DLA used the Defense Human Resources Activity's (DHRA) Civilian 
Personnel Advisory Service's (CPAS) Investigation and Resolutions Division 
(IRD) to conduct investigations of EEO complaints. In FY 2012, 4 investigations 
out of a total of 52 completed investigations or 8% were completed within the 
regulatory timeframe of 180 days. 
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• Bases of Complaints: During FY 2012, the top five bases alleged in formal 
EEO complaints were race (54); reprisal (48); disability (42); sex (47); and age 
(39). 

• Issues: The top five issues alleged in formal discrimination complaints during 
FY 2012 were promotions/non-selection (34); harassment - non-sexual (32);; 
disciplinary action (29); termination (25); appointment/hire (19); and 
terms/conditions of employment (14); 

• Findings: During FY 2012, there were two findings of discrimination made by 
the Agency (both were based on race and the issue in both cases was non
selection). 

(a)(5) Whether or Not in Connection with Cases in Federal Court, the Number of 
Employees Disciplined as Defined in §724.1 O~ of subpart A of this Part in 
Accordance with Any Agency Policy Described in Paragraph (a)(6) of this Section: 

• No disciplinary actions were taken in accordance with Agency policy as defined 
in § 724.102 of subpart A. 

(a)(6) Description of Agency's Policy for Taking Disciplinary Action: 

• The DLA Director issued an EEO policy statement, dated March 23, 2012, that 
reinforces DLA's commitment to the establishment of a workplace free of 
discriminatory practices, policies, and harassment. The policy states that 
employees and applicants who believe they have been discriminated against 
have the right to seek redress by contacting the EEO office. It furthers states 
"Discrimination. in any form. will not be tolerated ... Managers and supervisors 
will maintain a workplace free of harassment and discriminatory practices and 
policies, and are subject to discipline if it is found they have discriminated or 
retaliated." See 
http://www. dla. mil/EE O/Documents/PolicyStatement
Eaual Employment0pportunityMarch232012. pdf 

• On September 21, 2012, the DLA Director issued a Prevention of Sexual 
Harassment policy statement, which states "DLA's policy is 'Zero Tolerance' for 
sexual harassment. It will not be tolerated in any form at any level ... Harassment 
is unwelcome, hostile, or offensive conduct based on race, color, sex (pregnancy 
and gender orientation), sexual orientation, religion, national origin, age, 
disability, genetic information, or reprisal that interferes with work performance, 
or creates an intimidating, hostile, or offensive environment. ... Management must 
ensure the workplace is harassment free." See 
http://www.dla.mil/EEO/Documents/SignedPolicyonPreventionofSexualHarassme 
nt-Sep2012.pdf 

• DLA Instruction - Maintaining Discipline dated September 15, 2009. 
(Appendix A) 

3 In § 724. l 02 of subpart A, the definition for discipline means "any one or a combination of the following 
actions: reprimand, suspension without pay, reduction in grade or pay, or removal." 
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(a) (7) Analysis of Information Provided in paragraph (a)(1) through (6) in 
conjunction with data provided to the EEOC in compliance with 29 CFR Part 1614 
subpart F- Matters of General Applicability: 

• (i) Examination of Trends: 

• The number of Federal court cases has declined since FY 2009. 

• The number of administrative cases filed with DLA has increased 
between FY 2005 [66 complaints] and FY 2012 [121 complaints] . 

• There was a decrease of 15 complaints [a net change of 15%] filed 
between FY 2011 and FY 2012. 

• In FY 2011 and FY 2012, the top three bases alleged were reprisal, age, 
and race, respectively. 

• The top three issues in FY 2011 were harassment (non-sexual), 
promotion/non-selection, and appointment/hire, respectively. 

• In FY 2012, the issues were: harassment (non-sexual), promotion/non
selection, and disciplinary actions, respectively. 

• (ii) Causal Analysis: In FY 2012, there were 117 complainants who filed 121 
complaints at DLA. This is less than one percent (.47%) of the DLA workforce 
(25,579), which is not statistically significant enough to establish any causal 
relationship with the worforce-at-large. 

• (iii) Practical knowledge gained through experience: In FY 2011, DLA 
ranked 88 out of 241 DoD agencies in the "Best Places to Work in the Federal 
Government" survey. The rankings are based on responses from more than 
266,000 federal employees to the 2011 Office of Personnel Management's 
(OPM) Federal Employee Viewpoint Survey. This survey measures federal 
agencies in 10 workplace categories including effective leadership, pay, and 
employee commitment. 

• (iv) Actions Planned or Taken to Improve Complaint or Civil Rights 
Programs of the Agency with the Goal of Eliminating Discrimination and 
Retaliation in the Workplace: 

1. FY 2011 462 Report: The FY 2012 EEOC Annual Statistical Report of 
Discrimination Complaints, (commonly called the 462 Report) shows the 
Agency improved its approach to offering Alternative Dispute Resolution 
(ADR) to complainants at the informal or pre-complaint stage of the 
complaint process. In FY 2011 , the ADR offer rate was 81 % and in FY 
2012 was 91 %. Our goal is to offer ADR 100% of the time. In FY 2013, 
we will improve our approach in promoting and marketing ADR as an 
alternative means to conflict resolution. ADR publicity will be updated 
and marketed to the workforce. 

In FY 2011 , DLA met the established metric to accept formal complaints 
from the complainant's filing date and request an Investigations and 
Resolutions Division (IRD) investigator within 30 calendar days 90% of 
the time. DLA averaged 20 calendar days. This metric will continue to be 
monitored. DLA EEO leadership met with IRD to discuss improving 
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processing time and the quality of reports of investigation. In FY 2012, 
DLA EEO continued to measure IRD's timeliness, it become apparent 
that IRD was not meeting the timelines so DLA obtained a contract to do 
investigations in September 2012. Investigations conducted by the 
contractor started at the beginning of FY 2013. 

2. Reasonable Accommodation Procedures: Reasonable 
Accommodation Procedures were institutionalized at DLA in September 
2009. Execution of computer based reasonable accommodation training 
has been placed in DLA's Leaming Management Service (LMS). Training 
will include Reasonable Accommodation for Managers and Supervisors 
within 45 days of appointment and Reasonable Accommodations for 
Employees within 90 days of appointment. 

3. Staff Assistance Visits (SAV): The DLA EEO office established a SAV 
checklist modeled after the MD-715 Part G Form checklist. Two of the six 
EEO offices received staff assistance visits during FY 2010. The DLA 
EEO Office did not conduct staff assistance visits in FY 2011 due in part 
to the Department of Defense's travel limitations. In FY 2012 two more 
EEO offices received staff assistance visits. During a SAV, the quality of 
pre-complaint and formal complaint processing is reviewed to include 
ensuring all complaint compliance measures are observed/followed as 
prescribed in 29 C.F.R. 1614, and Management Directive-110, and DLA 
standards. The effective use of Alternative Dispute Resolution is also 
reviewed. 

4. Training: Sexual Harassment training has been placed in DLA's 
Learning Management Service (LMS). The goal is to have 100 percent of 
the targeted workforce trained as required or appropriate. Training is 
mandatory for Managers and Supervisors within 45 days of appointment 
and for Employees within 90 days of appointment. 

5. Within 90 days of being appointed, new employees will receive notice of 
the mandatory EEO training they must take within a year. EEO-related 
training includes but is not limited to No FEAR Act; Alternative Dispute 
Resolution; Prevention of Sexual Harassment; and Reasonable 
Accommodation. 

(a)(S) Adjustment to Agency Budget - Judgment Fund Reimbursement 

• No adjustments were made to the Agency's budget because of a reimbursement 
to the Judgment Fund. 

(a)(9) Federal No FEAR Act Training Requirements 

• No FEAR Act training was revised in FY 2011 to reflect changes in related laws. 
The bi-annual mandatory training requirement for the entire workforce began 
during 2"d quarter, FY 2011 and ended September 30, 2011. Approximately 91 % 
(or 23,351) of the DLA workforce completed the bi-annual No FEAR Act 
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computer based training during FY 2011 through the DLA Learning Management 
System (LMS). 

• No FEAR training has begun for the entire workforce 1 st quarter FY 2013 and 
will end September 30, 2013. 

• Between the bi-annual training requirements, new employees are assigned to 
take the No FEAR Act training with 90 calendar days from their on-board date 
through LMS. 
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I. Executive Summary 

This is the Defense Logistics Agency's (DLA) annual Report to Congress in support of 
the Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002, 
which is commonly referred to as the No FEAR Act. The No FEAR Act is intended to 
reduce the incidence of workplace discrimination within the Federal government by 
making agencies and departments more accountable. 

The Fiscal Year (FY) 2012 DLA report provides: 
• the number of cases that were filed in Federal court that resulted in judgments, 

awards, or compromise settlements; 
• the status or disposition of those cases; 
• money required to be reimbursed; 
• the number of employees disciplined for discrimination, retaliation , harassment, 

or other infractions of a provision of law cited in Section 201 (c) of the No FEAR 
Act; and 

• an analysis of trends, causation, and practical knowledge gained through 
experience. 

There were no cases filed in Federal court in FY 2012. However, three (3) cases were 
decided in favor of the Agency; and two cases were settled by the parties. During FY 
2012, nothing was reimbursed to the Judgment Fund. DLA did not discipline any · 
employees in connection with Federal court cases. 

There were 121 administrative complaints filed against DLA during FY 2012.1 In FY 
2011, there were 106 administrative complaints filed. This is an increase of 15 
complaints from FY. 2011 to FY 2012 in the number of complaints filed. The greatest 
number of cases filed claimed violation of Title VII. Cases claiming violations under the 
ADEA and the Rehabilitation Act came in second and third , respectively. 

There were two findings of discrimination in FY 2012. The two findings were made by 
the Agency at the Final Agency Decision stage. Both of the findings involved a violation 
of Title VII (race) and the issues were non-selection. 

DLA provides training on the No FEAR Act and Alternative Dispute Resolution (ADR) to 
its workforce. 

II. Introduction 

The No FEAR Act requires Federal agencies to submit annual reports not later than 180 
days after the end of each fiscal year to the Speaker of the House of Representatives, 
tne President pro tempore of the Senate, the Committee on Governmental Affairs of tne 
Senate, the Committee on Government Reform of the House of Representatives, each 
committee of Congress with jurisdiction relating to the agency, the Attorney General, and 
the EEOC. Additionally, the U.S. Office of Personnel Management's (OPM) final . 
regulation, Title 5 U.S. Code of Federal Regulations (CFR) Part 724, Implementation of 
Title II of the Notification and Federal Employee Antidiscrimination and Retaliation (No 
FEAR) Act of 2002 - Reporting and Best Practices issued December 28, 2006, requires 

1 The 106 complaints were filed by 117 individuals. 
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that OPM also receive a copy of the report. The DLA's submission is in accordance with 
these reporting requirements. 

ill. Background 

The DLA is the U.S. Department of Defense (DoD) Combat Logistics Support Agency. 
The DLA Director reports to the Undersecretary of Defense for Acquisition, Technology 
and Logistics through the Deputy Under Secretary of Defense, Logistics and Materiel 
Readiness. DLA's mission is to provide effective and efficient worldwide support to 
America's warfighters and our other customers. Our vision is warfighter-focused, 
globally responsive, fiscally responsible supply chain leadership. 

The DLA Equal Employment Opportunity (EEO) office ensures Agency compliance with 
the laws, regulations, policies, and guidance that prohibit discrimination in the Federal 
workplace based on race, color, national origin, religion, gender, age, disability, genetic 
information, or reprisal for participating in prior EEO activity. The DLA EEO Director 
monitors the DLA Field Activity EEO Offices'2 complaint processing actlvities. The DLA 
EEO Director also issues and provides guidance and leadership on EEO policy to DLA 
managers and supervisors implementing EEO law and higher-level EEO directives, such 
as the annual U.S. Equal Employment Opportunity Commission (EEOC), Management 
Directive (MD) 715 Report. 

The DLA Field Activity EEO Managers are responsible for resolving complaints at the 
lowest level possible; processing EEO pre-complaints and formal complaints of 
discrimination, in accordance with applicable Federal EEO laws and regulations; and 
providing training on EEO-related subjects such as Alternative Dispute Resolution. In 
addition, they develop local MD-715 reports and execute related planned activities . 

. IV. Data- Reporting Obligations 

The following information is provided in accordance with OPM's final regulation, Title 5 
U ... S. Code of Federal Regulations (CFR) Part 724, Implementation of Title II of the No 
F~R Act of 2002 - Reporting and Best Practices. 

Subpart C - Annual Report 

§724.301 Purpose and Scope: This subpart implements Title II of the Notification and 
Federal Employee Antidiscrimination and Retaliation Act of 2002 in regard to Federal 
agencies' obligation to report on specific topics concerning Federal Antidiscrimination 
Laws and Whistleblower Protection Laws that are applicable to their employees, former 
employees, and applicants for f ederal employment. 

§724.302 Reporting Obligations: Each agency must report no later than 180 
calendar days after the end of each fiscal year the following: 

2 The DLA Field Activity EEO Offices are located at DLA Aviation (Richmond, VA); DLA Distribution 
(New Cumberland, PA); DLA Disposition Services (Battle Creek, MI); DLA Troop Support (Philadelphia, 
PA); DLA Logistics lnfonnation Service (Battle Creek, MI); DLA Land and Maritime (Columbus, OH); 
and DLA Headquarters EEO Operations Division (Fort Belvoir, VA). 
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(a)(1) Number of Cases in Federal Court, Pending or Resolved during FY 2011, 
Arising under the Various Antldiscrimination Laws and Whistleblower Protection 
Laws Listed in.the No FEAR Act. 

• There were no cases filed in Federal court in FY 2012. 

(a)(2)(1) Status or Disposition of Federal Court Cases 

• In FY 2012, three (3) cases were decided in favor of the Agency . 

• 
(a)(2)(11) Amount Required to be Reimbursed to the Judgment Fund by the 
Agency in Federal Court Cases 

• There were no reimbursements to the Judgment Fund in FY 2012. 

(a)(2)(11i) Amount of Reimbursement to the Judgment Fund for Attorney's 
Feeds in Federal Court Cases 

• There was no reimbursement to the Judgment Fund for attorney's fees. 

(a)(3) Number of Employees Disciplined In Connection with Federal Court Cases 
and Specific Nature of the Disciplinary Actions Taken, Separated by the 
Provlslon(s) of Law Involved. 

• No disciplinary action(s) were taken in connection with pending or resolved 
Federal Court cases. 

(a)(4) Final Fiscal Year-End Data - Discrimination Complaints: 

The final year-end data posted on DLA's web site pursuant to title 29 of the Code of 
Federal Regulations (implementing section 301 (c) (1) (8) of the No FEAR Act) can be 
found at: 
http:/lwww.dla. m iVEEO/Documents/DLANof earAct4thQtrFY 12. pdf 

• Formal Complaint Processing: Formal complaint activity increased slightly 
over the last three fiscal years. During FY 2011, there were 106 formal EEO 
complaints of discrimination filed. This is a decrease of 16 percent in formal 
complaint activity compared to FY 2010 when 122 formal complaints were filed 
and a net change of 6 percent compared to FY 2009 when 115 formal complaints 
were filed. In FY 2012, there were 121 formal EEO complaints were filed, an 
increase from FY 2011 . 

• In FY 2012 DLA used the Defense Human Resources Activity's (DHRA) 
Civilian Pel'Sonnel Advisory Service's (CPAS) Investigation and 
Resolutions Division (/RD) to conduct investigations of EEO complaints. In 
FY 2012, 4 investigations out of a total of 52 completed investigations or 
8°.-' were completed within the regulatory timeframe of 180 days. Bases of 
Complaints: During FY 2012, the top five bases alleged in formal EEO 
complaints were race (54); reprisal (48); disability (42); sex (47); and age (39) . 

• Issues: The top five issues alleged in formal discrimination complaints during 
FY 2012 we.re promotions/non-selection (34); harassment - non-sexual (32);; 
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disciplinary action (29); termination (25); appointment/hire (19); and 
terms/conditions of employment (14); 

• Findings: During FY 2012, there were two findings of discrimination made by 
the Agency (both were based on race and the issue in both cases was non
selection). 

(a)(S) Whether or Not in Connection with Cases in Federal Court, the Number of 
Employees Disciplined as Defined In §724.10~ of subpart A of this Part in 
Accordance with Any Agency Polley Described In Paragraph (a)(6) of this Section: 

• No disciplinary actions were taken in accordance with Agency policy as defined 
in § 724.102 of subpart A. 

(a)(6) Description of Agency's Policy for Taking Disciplinary Action: 

• The DLA Director issued an EEO policy statement, dated March 23, 2012, that 
reinforces DLA's commitment to the establishment of a workplace free of 
discriminatory practices, policies, and harassment. The policy states that 
employees and applicants who believe they have been discriminated against 
have the right to seek redress by contacting the EEO office. It furthers states 
"Discrimination. jn any form. will not be tolerated .. . Managers and supervisors 
will maintain a workplace free of harassment and discriminatory practices and 
policies, and are subject to discipline if it is found they have discriminated or 
retaliated.• See 
http://www.dla.mil/EEO/Oocuments/PolicyStatement
EqualEmploymentOpoortunityMarch232012.pdf 

• On September 21 , 2012, the DLA Director issued a Prevention of Sexual 
Harassment policy statement, which states "DLA's policy is 'Zero Tolerance' for 
sexual harassment. It will not be tolerated in any form at any level. .. Harassment 
is unwelcome, hostile, or offensive conduct based on race, color, sex (pregnancy 
and gender orientation), sexual orientation, religion, national origin, age, 
disability, genetic information, or reprisal that interferes with work performance, 
or creates an intimidating, hostile, or offensive environment.. .. Management must 
ensure the workplace is harassment free." See 
http:lJwww.dla.mil/EEO/Documents/SignedPolicyonPreventionofSexua\Harassme 
nt-Sec2012 .pdf 

• DLA Instruction - Maintaining Discipline dated September 15, 2009. 
(Appendix A) 

(a) (7) Analysis of Information Provided in paragraph (a)(1) through (6) in 
conjunction with data provided to the EEOC in compli~nce with 29 CFR Part 1614 
subpart F- Matters of General Applicability: 

• (i) Examination o~ Trends: 

3 In § 724.102 of subpart A, the definition for disciplim means "any one or a combination of the following 
actions: reprimand, suspension without pay, reduction in grade or pay, or removal." 
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• The number of Federal court cases has declined since FY 2009. 

• The number of administrative cases filed with DLA has increased 
between FY 2005 (66 complaintsl and FY 2012 [121 complaints]. 

• There was an increase of 15 complaints fa net change of 15%1 filed 
between FY 2011 and FY 2012. 

• In FY 2011 and FY 2012, the top three bases alleged were reprisal, age, 
and race, respectively. 

• The top three issues in FY 2011 were harassment (non-sexual), 
promotion/non-selection, and appointment/hire, respectively. 

• In FY 2012,.the issues were: harassment (non-sexual), promotion/non
selection, and disciplinary actions, respectively. 

• (ii) Causal Analysis: In FY 2012, there were 117 complainants who filed 121 
complaints at DLA. This is less than one percent (.47%) of the DLA workforce 
(25,579), which is not statistically signifieant enough to establish any causal 
relationship with the worforce-at-large. 

• (iii) Practical knowledge gained through experience: In FY 2011, DLA 
ranked 88 out of 241 DoD agencies in the "Best Places to Work in the Federal 
Government" survey. The rankings are based on responses from more than 
266,000 federal employees to the 2011 Office of Personnel Management's 
(OPM) Federal Employee Viewpoint Survey. This survey measures federal 
agencies in 10 workplace categories including effective leadership, pay, and 
employee commitment. · 

In 2012, DLA ranked 102 out of 292 in the "Best Places to Work in the Federal 
~ovemment" survey. This is slightly down (-.30%) from 2011 . 

• (iv) Actions Planned or Taken to Improve Complaint or Civil Rights 
Programs of the Agency with the Goal of Eliminating Discrimination and 
Retaliation in the Workplace: 

1. FY 2011 462 Report: The FY 2012 EEOC Annual Statistical Report of 
Discrimination Complaints, (commonly called the 462 Report) shows the 
Agency improved its approach to offering Alternative Dispute Resolution 
(ADR) to complainants at the informal or pre-complaint stage of the 
complaint process. In FY 2011, the ADR offer rate was 81 % and in FY 
2012 was 91%. Our goal is to offer ADR 100% of the time. In FY 2013, 
we will improve our approach in promoting and marketing ADR as an 
alternative means to conflict resolution . ADR publicity will be updated 
and marketed to the workforce. 

In FY 2011 , DLA met the established metric to accept formal complaints 
from the complainant's filing date and request an Investigations and 
Resolutions Division (IRD) investigator within 30 calendar days 90% of 
the time. DLA averaged 20 calendar days. This metric will continue to be 
monitored. DLA EEO leadership met with IRD to discuss improving 
processing time and the quality of reports of investigation. In FY 2012, 
DLA EEO continued to measure IRD's timeliness, it become apparent 
that IRD was not meeting the timelines so DLA obtained a contract to do 
inve~tigations in September 2012. Investigations conducted by the 
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contractor started at the beginning of FY 2013. We expect to significantly 
increase the number of complaints investigated within 180 days in FY 
2013. 

2. Reasonable Accommodation Procedures: Reasonable 
Accommodation Procedures were institutionalized at DLA in September 
2009. Execution of computer based reasonable accommodation training 
has been placed in DLA's Leaming Management Service (LMS). Training 
will include Reasonable Accommodation for Managers and Supervisors 
within 45 days of appointment and Reasonable Accommodations for 
Employees within 90 days of appointment. 

3. Staff Assistance Visits (SAV): The DLA EEO office established a SAV 
checklist modeled after the MD-715 Part G Form checklist. Two of the six 
EEO offices received staff assistance visits during FY 2010. The DLA 
EEO Office did not conduct staff assistance visits in FY 2011 due in part 
to the Department of Defense's travel limitations. In FY 2012 two more 
EEO offices received staff assistance visits. During a SAV, the quality of 
pre-complaint and formal complaint processing is reviewed to include 
ensuring all complaint compliance measures are observed/followed as 
prescribed in 29 C.F.R. 1614, and Management Directive-110, and DLA 
standards. The effective use of Alternative Dispute Resolution is also 
reviewed. 

4. Training: Sexual Harassment training has been placed in DLA's 
Leaming Management Service (LMS). The goal is to have 100 percent of 
the targeted workforce trained as required or appropriate. In 2013, DLA 
mandated Prevention of Sexual Harassment (POSH) for Managers and 
Supervisors and POSH for Employees. The Agency also mandated 
Reasonable Accommodation Training for all DLA employees. Training is 
mandatory for Managers and Supervisors within 45 days of appointment 
and for Employees within 90 days of appointment. 

5. Wrthin 90 days of being appointed, new employees will receive notice of 
the mandatory EEO training they must take within a year. EEO-related 
training includes but is not limited to No FEAR Act; Alternative Dispute 
Resolution; Prevention of Sexual Harassment; and Reasonable 
Accommodation. 

(a)(S) Adjustment to Agency Budget - Judgment Fund Relmbursem'=nt 

• No adjustments were made to the Agency's budget because of a reimbursement 
to the.Judgment Fund. 

(a)(9) Federal No FEAR Act Training Requirements 

• No FEAR Act training was revised in FY 201 1 to reflect changes in related laws. 
The bi-annual mandatory training requirement for the entire workforce began 
during 2"d quarter, FY 2011 and ended September 30, 2011 . Approximately 91 % 
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(or 23,351) of the DLA workforce completed the bi-annual No FEAR Act 
computer based training during FY 2011 through the DLA Learning Management 
Syst~m (LMS). 

• No FEAR training has begun for the entire workforce 1'1 quarter FY 2013 and 
will end September 30, 2013. 

• Between the bi-annual training requirements, new employees are assigned to 
take the No FEAR Act training with 90 calendar days from their on-board date 
through LMS. 
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OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE 
4000 Dl!Fl!Nll! Pl!NTAGON 

The Honorable Jacqueline A. Berrien 
Chair 

WASHINGTON, D.C. 20301-4000 

Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Chairwoman Berrien: 

Enclosed please find additional Fiscal Year 2012 reports from the Department of Defense 
Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

If you have any questions about this submission or require more information, please 
contact Ms. Beatrice Bernfeld at 703-571-9336 or at Beatrice.Bernfeld@osd.mil. 

Enclosure: 
As stated 

E ti :ZI d h z nnr [ IGZ 

.. 

Sincerely, 

Director 
Office of Diversity Management and 

Equal Opportunity 

mailto:Bealrice.BemfeId@osd.mil
http://HIVH3
http://3HJ.J0
http://33lil.-lb


Equal Employment Opportunity Data 
Posted 

Pursuant to the No Fear Act: 

Defense Media Activity 
FY 2012 (October 1, 2011 - 30 September 2012) 

Note: DMA was established in October 2008. As per a Memorandum of Agreement between 
DMA and Washington Headquarters Services (WHS), beginning on October 1, 2008, WHS 
provided No FEAR Act Administration (Notification, Training, and Congressional Report) until 
September 30, 2009. 

**Mixed Cases are Included in this Report** 

Comparative Data 

Complaint Activity Previous Fiscal Year Data 
2012 

NA *2009* 2010 2011 

Number of Complaints Filed 0 2 5 5 

Number of Complainants 0 2 5 5 

Repeat Filers 0 0 0 1 

Comparative Data 
Complaints by Basis 

Previous Fiscal Year Data 

Note: Complaints can be filed alleging 2012 

multiple bases. The sum of the bases NA NA 2009 2010 2011 
may not equal total complaints filed. 

Race 0 0 3 2 

Color 0 0 1 2 

Religion 0 0 0 



Duty Hours 0 0 0 0 

Evaluation Appraisal 0 0 1 0 

Examinationff est 0 0 0 0 

Harassment 



Medical Examination 0 0 0 0 

Pay (Including Overtime) 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 

Reassignment 



Complaint pending during fiscal year where hearing was not requested 

Average number of days in 
NA NA NA NA 

investigation 

Average number of days in final 
NA NA NA NA 

action 

Comparative Data 

Complaints Dismissed by Agency Previous Fiscal Year Data 
2012 

NA NA 2009 2010 2011 

Total Complaints Dismissed by Agency 0 0 2 0 

Average days pending prior to 
0 0 25 0 

dismissal 

Complaints Withdrawn by Complainants 

Total Complaints Withdrawn by 
0 0 1 1 

Complainants 

Comparative Data 

Total Final Agency Actions Previous Fiscal Year Data 
2012 Finding Discrimination NA NA 2009 2010 2011 

# ... ~ 
# O/o # % 

Total Number Findings 0 0 0 01 
Without Hearing 0 0 0 0 0 0 0 0 

With Hearing 0 0 0 0 0 0 0 0 

Findings of Comparative Data 
Discrimination 

Rendered by Basis Previous Fiscal Year Data 
2012 

Note: Complaints can NA NA 2009 2010 2011 
be flied alleging 
multiple bases. The sum 
of the bases may not # % # O/o # O/o # O/o # % # % 
equal total complaints 
and findings. 

Total Number l!CSQll o ~ 0 " 0 " I -



Findings 

Race 

Color 

Religion 

Reprisal 

Sex 

National Origin 

Equal Pay Act 

Age 

Disability 

Non-EEO 

Race 

Color 

Religion 

Reprisal 

Sex 

National Origin 

Equal Pay Act 

Age 

Disability 

Non-EEO 

Findings Without 
Hearing 

Race 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 

0 0 0 0 0 



Color 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 

Comparative Data 

Findings of Discrimination Previous Fiscal Year Data 
2012 Rendered by Issue NA NA 2009 2010 2011 

#-re # O/o # O/o # % 

Total Number Findings 0 ol 0 ol 0 0 

Appointment/Hire 0 0 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 0 



Examinationffest 0 0 0 0 0 0 0 0 

Harassment 

Non-Sexual 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 

Pay (Including Overtime) 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 0 0 

Reassignment 

Denied 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 

• 
Retirement 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 

Terms/Conditions of 
0 0 0 0 0 0 0 0 

Employment 

Time and Attendance 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 

Other - User Defined 0 0 0 0 0 0 0 

Appointment/Hire 0 0 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 O· 0 0 0 0 0 



Reprimand 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 0 0 

Examination([ est 0 0 0 0 0 0 0 0 

Harassment 

Non-Sexual 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 

Pay (Including Overtime) 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 0 0 

Reassignment 

Denied 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 

Terms/Conditions of 
0 0 0 0 0 0 0 0 

Employment 

Time and Attendance 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 

Other - User Defined 0 0 0 0 0 0 0 0 

'~-~~· f '.~.n~ ~~ I 
Findings Without Hearing 0 

?; 
0 °' 0 • 0 0 



Appointment/Hire 0 0 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 0 0 

Examination/Test 0 0 0 0 0 0 0 0 

Harassment 

Non-Sexual 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 

Pay (Including Overtime) 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 0 0 

Reassignment 

Denied 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 



Terms/Conditions of 0 0 0 0 0 0 0 0 
Employment 

Time and Attendance 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 

Other - User Defined 0 0 0 0 0 0 0 0 

Comparative Data 

Pending Complaints Filed in 
Previous Fiscal Year Data 

Previous Fiscal Years by Status 2012 
NA NA 2009 2010 2011 

Total complaints from previous Fiscal 
0 2 0 0 

Years 

Total Complainants 0 2 0 0 

Number complaints pending 

Investigation 0 0 1 0 

ROI issued, pending Complainant's 
0 0 0 0 

action 

Hearing 0 2 0 0 

Final Agency Action 0 0 0 0 

Appeal with EEOC Office of 
0 0 0 0 

Federal Operations 

Comparative Data 

Complaint Investigations Previous Fiscal Year Data 
2012 

NA NA 2009 2010 2011 

Pending Complaints Where 
Investigations Exceed Required Time 0 2 1 2 
Frames 
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DEPARTMENT OF DEFENSE 

EDUCATION ACTIVITY 
4800 MARK CENTER DRIVE 

ALEXANDRIA, VA 22350-14'00 

MAR 2 5 2013 

MEMORANDUM FOR MS. BEATRJCE MAHNKEN BERNFELD, DIRECTOR OF EQUAL 
EMPLOYMENT OPPORTIJNITY, OFFICE OF DIVERSITY 
MANAGEMENT AND EQUAL OPPORTUNITY, UNDER 
SECRETARY OF DEFENSE FOR PERSONNEL AND 
READINESS 

SUBJECT: Fiscal Year 2012 Annual Notification and Federal Employee Antidiscrimination 
and Retaliation Act Report 

Attached is the Department of Defense Education Activity's Fiscal Year 2012 Annual 
Report to Congress as required by Section 203 of the Notification and Federal Employee Anti
Discrimination and Retaliation Act of2002. 

Please direct questions concerning this report to Ms. Alina Doreste-Johnson, Chief: 
Diversity Management & Equal Opportunity Office, (571) 372-0964. 

Sincerely, 

anieeFi~ 
Director 

Attachment: 
As stated 
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L Introduction 

The Department of Defense Education Activity (Do DEA) is pleased to submit this annual 
report in accordance with Section 5, Part 724 of the Code of Federal Regulations (C.F.R.), 
Implementation of Title II of the Notification and Federal Employee Antidiscrimination and 
Retaliation (NoFEAR) Act of 2002. 

The NoFEAR Act is intended to reduce the incidence of workplace discrimination within 
the Federal government by making agencies and departments more accountable. Section 203 of 
the NoFEAR Act specifically requires, not later than 180 days after the end of each fiscal year, 
each Federal agency to submit an annual report to the Speaker of the House of Representatives, 
the President Pro Tempore of the Senate, the Committee on Governmental Affairs of the Senate, 
the Committee on Government Reform of the House of Representatives, each committee of 
Congress with jurisdiction relating to the agency, the U.S. Equal Employment Opportunity 
Commission (EEOC), and the Attorney General. The NoFEAR Act Annual Report shall have 
specific information relating to each agency's Equal Employment Opportunity (EEO) complaints 
activity (including Federal district court cases) and resulting disciplinary actions, Judgment Fund 
reimbursements, adjustments to agency budgets to meet reimbursement requirements, as well as 
an analysis of trends, causation, and practical knowledge gained through experience. Further 
guidance is provided at 5 C.F.R Part 724 on each agency's reporting obligations, and also 
requires the submission of the annual report to the Director of the Office of Personnel 
Management for the implementation of a best practices study and the issuance of advisory 
guidelines . 

In accordance with Section 203 of the NoFEAR Act, this Annual Report to Congress 
includes data and analysis in the following categories: 

• Number of cases in Federal Court arising under the antidiscrimination and 
whistleblower protection laws; 

• Amount of money reirnbmsed to the judgment fund, and adjustments needed 
to comply with reimbursement requirements; 

• Number of employees disciplined for discrimination, retaliation, and 
harassment, and agency policy regarding disciplinary actions for such 
violations; 

• Final year-end NoFEAR Act statistical data posted; 
• Description of agency's policy for taking disciplinary action against Federal 

employees for conduct that is inconsistent with Federal Antidiscrimination 
Laws and Whistleblower Protection Laws or for conduct that constitutes 
another prohibited personnel practice revealed in connection with agency 
investigations of alleged violations of these laws; and, 

• Examination of trends, causal analysis, experiential knowledge, and actions 
(taken or planned) to improve complaints programs. 
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This report summarizes DoDEA's commitment to a workplace free of discrimination and 
harassment and demonstrates our strong commitment to abide by merit principles, provide 
protection from prohibited personnel practices, and promote accountability. 

Director 
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Il. Background 

DoDEA is a Department of Defense (DoD) field activity operating under the direction, 
authority and control of the Under Secretary of Defense for Personnel and Readiness and the 
Assistant Secretary of Defense for Readiness and Force Management. DoDEA consists of two 
school systems: the DoD Dependents Schools (DoDDS), which is the overseas school system, 
and (2) the DoD Domestic Dependent Elementary and Secondary Schools (DDESS), the 
domestic school system. These systems provide a world class education program that inspires 
and prepares all students in military communities around the world to be successful and 
responsible citizens in a dynamic global environment. DoDEA is the Presidential and national 
showcase for education excellence. 

DoDEA operates 194 schools in 14 districts located in 12 foreign cotmtries, seven states, 
~ and Puerto Rico. The schools are divided into three areas, each managed by an Area 
Director. Schools within DoDEA are fully accredited by U.S. accreditation agencies. 
Approximately 11,500 school-based employees serve 87 ;l.16 students. Educators make up 77% 
of DoDEA's work force in the Teacher Pay (TP) and Administratively Determined (AD) pay 
plans. These pay plans are school-level positions located stateside and overseas and include 
classroom teachers, counselors, media specialists, administrators, and other school-level 
positions. Classroom teachers are the majority of TP and AD pay plans. 

DoDEA's Mission, Vision, Guiding Principles1 

Mission 

To provide an exemplary education that inspires and prepares all DoDEA students for 
success in a dynamic, global environment. 

Vision 

Communities investing in success for ALL students! 

1 ln2012, DoDEA began developing a new Community Strategic Plan for 2012-2016, to refine 
the mission, vision, guiding principles, goals, and initiatives that DoDEA will undertake to 
deliver a high quality, student-centered education. 

s 



Guiding Principles 

• S uccess for All Students 

• T rust and respect for others 

• U ncompromising advocacy for students 

• D evelopment oflifelong learners 

• E qua! access to quality, rigorous education 

• N ew and motivating challenges to inspire excellence 

• T eaching with high expectations 

• S afe and stable learning environment 

m. The DoDEA, Diversity Management and Equal Opportunity (DMEO) Office 

The DoDEA DMEO office has integrated functions with independent strategies. The 
O:MEO Chiefreports to the Director ofDoDEA, in accordance with 29 C.F.R. 1614.102(b)(4), 
and is responsible for the implementation of a continuing affirmative employment program to 
promote EEO and to identify and eliminate discriminatory practices and policies (EEOC 
Management Directive 110, Chapter 1). In Fiscal Year (FY) 2012, DMEO's staffing consisted 
of 13 full-time equivalent (FTE) positions serving 87,216 permanent and temporary employees 
operating in 12 foreign countries, seven states, Guam, and Puerto Rico. 

in FY 2012, the DMEO Headquarters office in Alexandria, Virginia, employed the Chief, 
one Deputy Chie4 two EEO Specialists, one Research Psychologist, and two vacant FTEs. One 
vacant FIE was filled in FY 2013 for an Office Assistant GS-09, and the other FTE was 
advertised in FY 2013 for a Diversity and Inclusion Chief, GS-14. In FY 20U, the DMEO 
office restructured and divided into two branches, the Resolution and Compliance (R&C) Branch 
and the Diversity and Inclusion (D&I) Branch. Separating the two DMEO functions allows the 
R&C Branch to focus on preventing, resolving, and processing work.place disputes in a high
quality manner and the D&I Branch to concentrate on a harmonious and productive work 
environment, a diverse and inclusive work force, and a high quality education for students. 

The R&C Branch is headed by a Chief, and a staff of seven EEO Specialists. One 
Specialist at Headquarters functions as the Complaints Manager and Alternative Dispute 
Resolution (ADR) Program Manager. The remaining six EEO Specialists are located in each of 
the three DMEO Area offices (two Specialists per office): Wiesbaden. Germ.any; Okinawa, 
Japan; and Peachtree City, Georgia. The positions are classified as: (1) an Area Program 
Manager responsible for oversight of the pre-complaint EEO process, the· formal EEO complaint 
process, EEO training, and each component of a model EEO program (reasonable 
accommodations program, ADR program, diversity and inclusion, and complaints and 
compliance); and (2) an EEO Counselor responsible for the pre-complaint EEO process, to 
include resolving complaints at the lowest possible level, providing training, scheduling and 
planning ADR services, and working as a team with the Area Program Manager, including 
developing Special Emphasis Program initiatives in accordance with DoD Instruction 1440.1 . 
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The R&C Branch develops Agency-wide EEO policies; prepares annual statistical reports 
of discrimination complaints (EEOC 462 Report), and the annual NoFEAR report; provides 
training and communication on EEO topics; administers the EEO complaint processing program 
(pre-complaint counseling, acceptance/dismissal of formal EEO complaints, investigations, 
compliance, EEO ADR program; and issues final agency decisions based upon an investigative 
record or a final order after receiving and/or appealing EEOC administrative decisions). 

The D&I Branch is headed by a Chief (currently vacant), and its staff includes one 
Specialist (Diversity/Disability Program Manager) and a Research Psychologist. The D&I 
Branch develops Agency-wide diversity policies; reports to the EEOC the Federal Agency 
Annual EEO Program Status Report (EEOC Management Directive 715 Report) which provides 

· and analysis of the work force and identifies barriers to EEO and creates plans to eliminate those 
barriers; develops outreach and retention programs; provides training and communication on 
diversity topics; examines systemic barriers in all aspects of the organization including cultural 
norms, business practices, communications, leadership development, training and education, 
management accountability, and environmental climate. 

DMEO's Vision and Mission Statements 

DMEO's Vision 

For DoDEA to be the model employer with a diverse work force founded upon equality 
of opportunity. 

DMEO's Mission 

To provide technical and professional advice to DoDEA's worldwide work force in 
accordance with Title VII and all applicable EEO regulatory guidelines which safeguard the 
workplace from discrimination based on race, color, religion, sex (including pregnancy), national 
origin, age (40 or older), disability or genetic information. It is also illegal to discriminate 
against a person because the person complained about discrimination, filed a charge of 
discrimination, or participated in an employment discrimination investigation or lawsuit. 

DMEO's Guiding Principles 

DMEO's guiding principles are trust and respect for all people; development of 
partnerships with internal functional departments within DoDEA and other DoD components 
with which it works; equal access to employment, training, and pay for quality performance; 
continuance of new and motivating challenges to inspire excellence in the workplace; open 
communication with its stakeholders; and the best training skills available to bring positive 
results with high expectations from participants. 
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IV. Federal Court Cases, Judgment Fund, and Number of Employees Disciplined for 
Discrimination, Retaliation, and Harassment 

1. The number of cases arising under each of the 
respective provisions of law covered by paragraphs 
(1) and (2) of Section 201(a) in which 
discrimination on the part of the agency was 6 
alleged. 

2. The status or disposition of cases described m Dismissed 2 
paragraph (1). 

Settled 1 

Summary Judgment 1 

Pending 2 
- --

3. The amount of money required to be reimbursed Lump Sum $60,000 
by such agency under Section 201 in coi;mcction Attorney Fees $0 
with each of such cases, separately identifying the 
aggregate amount of such reimbursements 
attributable to the payment of attorneys' fees, if 
any. 
4. The number of employees disciplined for 0 
discrimination, retaliation, harassment, or any other 
infraction of any provision of law referred to in 
n&ra2r8l)h (1 ). -

5. Any a.djusbnent (to the extent the adjustment Not Applicable 
can be asCertained in the budget of the agency) to 
comply with the requirements undet Section 201 . 
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V. DoDEA Policy Regarding Disciplinary Actions 

The DoDEA has an aggressive policy for the prevention of discrimination and 
harassment. There are several policies that address a zero tolerance for any discriminatory 
actions, which are posted in all facilities and schools as well as on DoDEA web sites. These 
policies include, Anti-Harassment Policy Memorandum, NoFEAR Notice, DoDEA Regulation 
5713.9. Equal Employment Opportunity, EEO Policy Memorandum, and.the Diversity Policy 
Statement. DoDEA further enforces these policies through on-line NoFEAR training. Anyone 
found to have engaged in discriminatory or retaliatory conduct or behavior should expect timely 
and appropriate corrective and/or disciplinary action. DoDEA Regulation 5751.9, "Disciplinary 
and Adverse Actions," August 27, 1999, carries a penalty of reprimand to removal for anyone 
found to have discriminated against employees based on race, sex (including pregnancy), 
national origin, religion, age, disability, genetic information, sexual orientation, marital status, 
political affiliation, or reprisal or retaliation for prior protected activity; sexual harassment; or 
interfering in an employee's right to appeal, file a complaint or grievance, through established 
procedures. The regulation has a separate category for management offenses including a penalty 
of reprimand to removal for managers found to have committed a prohibited personnel practice 
as covered by Title 5 of the United States Code (l;.S.C.) Section 2302. 

9 



VI. EEO Data Posted Pursuant to the NoFEAR Act 

Comparative Data 

Complaint Activity Previous Fiscal Year Data I 
2007 2008 2009 2010 2011 I 

Number of Complaints Filed 50 31 44 50 58 I 
Number of Complainants 50 31 43 50 58 1 

I 

Repeat Filers 1 0 1 0 0 I 
- -- . - - ---

I Comparative Data 
Complaints by Basis 

I Previous Fiscal Year Data 
I 

l Note: Complaints can be filed alleging 
I multipk bases. 

The sum of the bases may not equal 
2007 2008 2009 2010 2011 

total complaints filed. 

Race 27 10 14 21 25 
~- --- ~ 

Color 7 I 2 5 10 8 

Religion 4 1 1 5 2 
-~--~- - - -- - ----

Reprisal 15 9 9 25 26 

Sex 23 9 20 18 21 

Pregnancy Discrimination Act (PDA) 0 0 0 0 I 0 

National Origin 5 7 8 8 13 

Equal Pay Act 0 0 1 0 0 
--

Age 20 10 18 23 16 
- - -

! Disability 16 7 6 12 16 
- - -

' o . enetics 0 I 0 0 0 0 
I - -- --

I Non-EEO 0 0 1 0 0 
I 

10 

-

2012 
Thro 
09-30 

79 

79 

0 

-
- -_ --

2012 
Thru 
09-30 

28 

6 

5 

32 

37 

1 

10 

0 

31 

20 

0 

0 

I 
' 
i 

,:J 
J 

I 
I 

"! 

·l 



I Comparative Data 
I Complaints by Issue 

I Previous Fiscal Year Data 

I Note: Complaints can be fikd alleging 2012 
' ' Thru multiple bases. 2007 2008 2009 2010 2011 09-30 The sum of the bases may not equal 
total complaints fikd. 

- - -
- -

Appointment/Hire 5 1 6 13 5 5 

Assignment of Duties 3 2 2 7 7 11 

Awards 0 0 0 0 0 1 

Conversion to Full-time 0 0 0 0 0 0 

Disciplinary Action 
--·· 

Demotion 0 0 0 0 0 0 
- - -

Reprimand 2 2 I 1 2 3 1 - ~ 

- -- -- -~ -

Suspension 1 0 0 2 0 3 

Removal 0 0 1 1 1 1 
- ·- --

Other 0 1 0 1 5 3 
I 

i Duty Hours 0 0 0 l 0 1 
' -
! I Evaluation Appraisal 0 1 0 2 5 9 

- - . 

Examinationff est 0 0 0 0 0 0 
·- -

Harassment 
- - ·~-

.. 
. -

Non-Sexual 17 14 21 23 27 28 

Sexual 3 2 1 1 3 3 
- -

Medical Examination 1 0 0 0 0 0 

Pay (Including Overtime) 0 0 1 0 0 1 
-·- --

Promotion/Non-Selection 3 5 2 5 3 10 
·-

Reassignment 
'I• 

Denied 1 0 0 0 4 0 
-- --- - - -· - - -

I Directed 9 4 4 2 5 3 
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-

Reasonable Accommodation 2 4 2 1. 4 

Reinstatement 0 0 0 0 0 

Retirement 0 0 0 2 0 

Termination 6 4 5 4 13 

Tenns/Conditions of Employment 2 1 5 2 9 
- .. 

-

Time and Attendance 2 0 0 2 2 
-

Training 1 0 0 0 2 
- .. -- -

Other 0 1 0 6 1 
-

Comparative Data 

Processing Time Previous Fiscal Year Data 

2007 2008 2009 2010 2011 

Complaints pending during fiscal year 
-· --- -i Average DllDlber of days in 

investigation 
264.37 216.79 215.31 214.49 178.64 

Average number of days in 
122.42 161.76 76.53 46.33 70.05 

final action 

Complaint pending during fiscal year where hearing was requested 

Average number of days in 
257.93 212.00 214.11 215.22 165.32 

investigation 

Average number of days in 
89.83 52.00 37.57 19.50 23.60 

final action 

Complaint pending during fiscal year where hearing was not requested 

Average number of days in 
269.20 220.15 215.94 213.71 205.29 

I investigation 

! Average number of days in 
I final action 

155.00 187.59 110.62 54.00 86.64 

- - -- -

12 

7 

0 

0 

10 

10 

3 

1 

4 

- -

2012 
Thro 
09-30 

174.18 

43.47 

·-- - -

179.51 

27.33 

---

158.57 

54.22 

-

·' ;I. 
I 
'I 
I 

J 
.1 
::1 
I 
·' ,•! 
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-- - ---- -- - · -·- . - ---·--- -- - - -

I Comparative Data 

Complaints Dismissed by Agency Previous Fiscal Year Data 2012 
Thro 

2007 2008 2009 2010 2011 09-30 

Total Complaints Dismissed by Agency 17 8 11 12 10 I 10 

Average days pending prior to dismissal 103 300 49 35 I 67 54 

Complaints Withdrawn by Complainants 

! Total Complaints Withdrawn by 
i Complainants 

' 2 2 2 3 4 4 
- -

- - - - - -- --

Comparative Data 

Total Final Agency Actions 
Previous Fiscal Year Data 2012 

Thru 
Finding Discrimination 2007 2008 2009 2010 2011 09-30 

f 
I 

# % # O/o # % # % # % # % 
-

Total Number Findings 0 J 0 0 1 0 0 

Without Hearing 0 0 0 0 0 0 0 0 0 0 0 0 

With Hearing 0 0 0 0 0 0 1 100 0 0 0 0 

- - - -

I 
Findings of Discrimination I Comparative Data 

I 

I Rendered by Basis 
I Previous Fiscal Year Data 2012 

ThnJ 
Note: Complaints can be filed 2007 2008 2009 2010 2011 09-30 
alleging multiple bases. 
The sum of the bases may not 
equal total, complaints and # % # % # % # % # % # % 
.findings. 

-

o ' Total Number Findings 0 0 1 0 0 

Race 0 0 0 0 0 0 1 100 0 0 0 0 
- ~ -

--- - - -

Color 0 0 0 0 0 0 1 100 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 0 0 
- ~ -- -
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-

Reprisal 0 0 0 0 

Sex 0 0 0 0 

PDA 0 0 0 0 
- -

National Origin 0 0 0 0 

Equal Pay Act lo 0 0 0 
·-· 

- - ~- --

Age 0 0 0 0 

Disability 0 0 0 0 
: -- -

I . 
1 

Genetics 0 0 0 0 

Non-EEO 0 0 0 0 
~- -- - ---

-~;- - !:: 
~-

Findings After Hearing 0 0 

Race 0 0 0 0 

Color 0 0 0 0 

Religion o I o . 0 0 
--- - -

Reprisal 0 0 0 0 
- -

Sex 0 0 0 0 
-- - -

PDA 0 0 0 0 

I National Origin 
- ~- -- -- -

lo 0 0 0 
- -

Equal Pay Act · 0 0 0 0 
·-- --- -· 

Age 0 0 0 0 

Disability 0 0 a I a 
- -

Qenetics 0 0 0 0 

Non-EEO 0 0 0 0 

. ·ritt~s .-. 

Findings Without Hearing 0 0 
I 
Race 0 0 0 0 

-- - - ~ 

- -- -

14 

0 0 1 

0 0 lo 
0 0 0 

0 0 0 

0 0 0 

0 0 1 

0 0 0 

0 0 0 

0 0 0 

~~ 
. 

· O 1 I 

0 0 1 

0 0 1 

0 0 0 

0 0 1 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 1 

0 0 0 

0 0 0 

0 0 0 

.. 

o ' 0 1 

0 0 0 

100 0 

0 0 

0 0 

0 l o 
0 j o 

100 Io 
0 0 

0 0 

0 0 

lo 
I 

100 0 

100 0 

0 0 

100 0 

0 0 

0 0 

0 0 

0 0 

100 0 

0 0 

0 0 

0 0 

0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 ol 
0 0 

0 0 

0 0 

0 0 

0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 lo 
0 0 

0 0 

0 

0 0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

I 
I 

i ,., 
! 
i 



-

Color 

Religion 

Reprisal 
--

Sex 
-

i PDA 
c 

' 
.. 

\ National Origin 

Equal Pay Act 
-- ··--

Age 
- -

Disability 
- -

Genetics 

Non-EEO 

-- - --·- -- - -

Findings of Discrimination I 

I Rendered by Issue I 

I -
Total Number Findings 

-

Appointment/Hire 
-·--

Assigmnent of Duties 

Awards 

Conversion to Full-time 
- -

Disciplinary Action 

Demotion 
-

Reprimand 

Suspension 

Removal 
- -- - - .. 

jo 0 0 0 0 0 0 0 lo 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

-
-

Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 2011 

# % # % # % # % # % 

0 0 0 1 0 
- ·- ' 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 o I o 
0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 l o 
I 0 
I 

0 0 0 0 0 0 0 0 10 0 

0 0 0 0 0 0 0 0 ' o I 0 

0 0 10 0 0 0 0 0 Jo 0 
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0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

--- -

2012 
Thro 
09-30 

# % 

0 

0 0 

0 0 

0 0 

0 0 

lo 0 

0 0 

0 0 

0 0 

' 
' I .. , 

• t 

!·I 
'I 

'J 

I 
J 
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-

Other 0 0 0 0 0 0 
.~ - -- -- -- - -· 

Duty Hours 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 
-

Examinationff est 0 0 0 0 0 0 

Harassment 

Non-Sexual 0 0 0 0 0 0 
- --

I Sexual 0 0 0 0 0 0 
--

Medical Examination 0 0 0 0 0 0 

Pay (Including Overtime) 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 
-

Reassignment 

Denied 0 0 0 0 0 0 
- - - -

Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 
-

Retirement 0 0 0 0 0 0 

· Termination 0 0 0 0 0 0 
I 
I I Terms/Conditions of Employment 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 
-

Training 0 0 0 0 o I o 
Other - User Defined 0 0 0 0 0 0 

-· -

~~~~r.=~.:. 
. 

~. 

-

Findings After Hearing 0 . o 0 
-- -

Appointment/Hire 0 0 0 0 0 0 
-
-·--

o I o 
1
0 Assignment of Duties 0 0 0 

Awards 0 0 0 o lo 0 
-

16 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

1 100 0 0 

I 100 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 o I o 
0 0 0 0 

0 0 0 0 

:. 

: LI 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 

0 

0 

lo 

0 

0 

0 

0 

0 

0 

0 

o, 

I 0 l 
0 

lo 
0 

0 

0 

ol 

0 

0 

0 

0 

0 

0 

0 

0 

0 

· o 
0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

r 

I ! 
I 

I! 
j 

,1 

• 1 

' j 
·! 
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•• j 
·.} 

::~ 
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Conversion to Full-time 0 0 0 0 0 0 0 0 0 o Io I 0 
-

Disciplinary Action 
---

ol Demotion 0 0 0 0 0 0 0 0 0 0 0 

; Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
- -~ 

I Suspension 
- -

0 0 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 0 0 0 0 
--

Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 -
Evaluation Appraisal 0 0 0 0 0 0 lo 0 0 0 0 0 

Examination!f est 0 0 0 0 0 0 0 0 0 0 0 0 
- -- -

Harassment 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
·- --

- -

l Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
' ' 

Pay (Including Overtime) o I o 0 0 0 0 0 0 0 0 0 0 
--

Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 ! 0 0 0 
-

Reassignment 

Denied 0 0 0 0 0 0 1 100 0 0 0 0 
-

Directed 0 0 0 0 0 0 l 100 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

·Termination 0 0 0 0 0 0 0 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 

Time and Attendance 0 0 o I o 0 0 0 0 0 0 0 0 
-

1 Training 0 0 0 0 0 0 0 0 0 0 0 0 
-

' 
1 • 
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--

Other - User Defined 0 0 0 0 0 0 0 
--

~~~.;:·\ ... ~t.:~~ 
I 

' ( :Jt"~~f' .. 
Findings Without Hearing 0 0 0 0 

Appointment/Hire 0 0 0 0 0 0 0 
- -- -

Assignment of Duties 0 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 0 

Conversion to Full-time 0 0 o I o 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 lo - -~.- ... ~-

---- - -- - -

Reprimand 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 lo - - -

; Removal 0 0 0 0 10 0 ol 
I 

- - -

; Other 0 0 0 0 0 0 0 
I - - - - -

Duty Hours 0 0 0 0 0 0 0 
--- ---- -· 

Evaluation Appraisal 0 0 0 0 0 0 0 
-

Examination/Test 0 0 0 0 0 0 0 
- - -- ·-

-

Harassment 
--

Non-Sexual 0 0 0 0 0 0 0 
-- - - -

Sexual lo 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 

Pay (Including Overtime) 0 0 o I o 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 ol 
Reassignment 

-- -

ol Denied 0 0 0 0 0 0 

I Directed lo ! o !o l o !o! o lo! 
-

Reasonable Accommodation 0 o lo 0 0 0 0 
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0 lo 0 
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0 0 0 
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0 lo 
I 0 
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0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 

0 I 
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0 

0 

0 
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0 

0 

0 

0 
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0 

0 
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0 
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I 

0 

0 
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0 
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- -- -· .. 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
-

Termination 0 0 0 0 0 0 0 0 0 0 0 0 

Terms/Conditions of Employment o I o 0 0 0 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
.. 

Training 0 0 0 0 0 0 0 0 0 0 0 0 

Other - User Defined 0 0 0 0 0 0 0 0 0 0 0 0 
- - -

-· 

Comparative Data 

Pending Complaints Filed in Previous Previous Fiscal Year Data 2012 
Fiscal Years by Status 

2009 12010 
Thru 

2007 2008 2011 09-30 

Total complaints from previous Fiscal 35 51 33 41 47 69 
Years 

-
- ---- --- - -- -

Total Complainants 34 50 31 40 46 69 
-

! 
Number complaints pending 

I In . . 
I v~stigation 
' 

0 0 0 2 2 0 
I I R~I issue~, pending Complainant's 
action 

1 0 0 0 0 0 

Hearing 0 0 10 12 21 26 
-· - -

-- - - ·- ·--
( 

Final Agency Action 3 0 2 1 2 7 

I I Appeal with EEOC Office of Federal 

I I I I I 
0 0 0 0 0 0 

I Operations 
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Comparative Data 

Complaint Investigations 
Previous Fiscal Year Data 2012 

Tbru 

2007 2008 2009 2010 2011 09-
30 

- - i -

Pending Complaints Where 
Investigations Exceed Required 4 1 0 1 2 0 
Time Frames 

Copyright CJ 2010 MicroPact, Inc. All rights reserved. 
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VII. Trend Analysis/Causality-EEO Complaint Data FY 2008-2012 

Formal Complaints Filed 

100 

80 

60 

40 

20 

0 

79 

FY2008 FY 2009 FY 2010 FY 2011 FY 2012 

From FY 2008-2012, 262 formal complaints were filed, an average of 52 per FY. 
Agency wide, formal complaints increased 36% (21) from FY 2011-2012. An analysis of the 
cause for the increase showed the Pacific Area had a 118% rise in formal complaints filed from 
FY 2011 (17) to FY 2012 (37). The makeup of formal complaints included a class action 
complaint (with several members), 4 complaints filed by managers, and 4 teachers at one school 
filed fonnal complaints. 

Formal complaints received in FY 2012 were filed by 0.47% of the work force. 

Formal Complaints Filed by% of Work Force 

0.50% 

0.40% 

0.30% 

0.20% 

0.10% 

0.00% 
FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 

• %of Work Force 0.20% 0.29% 0.31% 0.35% 0 .47% 

. During the 5-year period, formal complaints filed by the work force increased slightly by 
0.27% and 0.12% from FY 2011-2012. The work force increased 10% (1,708) from FY 2008 
(15,354) to FY 2012 (16,346). The FY 2011 government-wide average for complaints filed by 
the work force for large cabinet agencies (15,000 or more employees), such as DoDEA, is 0.5%. 
DoDEA is 0.03% below the FY 2011 government-wide average. See the EEOC FY 201 1 
Annual Report on the Federal Work Force. 

While the NoFEAR report captures the formal EEO complaint process, it is important to 
point out how the EEO pre-complaint counseling process reduces the number of fonnal 
complaints filed annually. At the pre-complaint stage, an individual contacts an EEO 
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representative regarding workplace issues and the EEO representative provides information to 
assist the individual in deciding if they want to proceed with the EEO pre-complaint process. If 
the individual wishes to pursue the EEO process, a pre-complaint is filed and the complaint is 
counseled. Subsequently, the EEO counselor continues to attempt to resolve the matter at the 
lowest possible level. If a pre-complaint is resolved through withdrawal or settlement, the pre
complaint does not continue to the formal complaint process. The chart below shows the 
resolution rate for EEO contacts and pre-complaints filed. On average, half of the EEO contacts 
do not become pre-complaints, and half of the pre-complaints do not continue to the formal EEO 
complaint process. 

EEO Contacts, Pre-complaints, and Formal Complaints 
FY 2008-2012 

400 

300 

200 

100 

0 
FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 

• Contacts 160 221 291 238 250 

• Pre-Complaints 90 101 123 124 136 

Formal Complaints 31 44 so 58 79 

Over the 5-year period Do DEA received 1, 160 EEO contacts, 574 pre-complaints, and 
262 formal complaints. Each FY, an average of232 EEO contacts are received, 115 
pre-complaints, and 52 formal complaints. The average conversion rate from contact to 
pre-complaint is 49% and from pre-complaint to formal complaint 45%. The FY 2011 
government-wide conversion rate for pre-complaints to formal complaints is 46.3%. DoDEA is 
1.3% below this rate. 

The chart below further analyzes pre-complaint resolution rates from FY 2008-2012. 
Resolving EEO contacts and pre-complaints direct! y impacts the number of formal complaints 
filed by decreasing the workload. The pre-complaint resolution rate identifies the value of the 
EEO counselor in resolving issues at the lowest possible level early in the process. All DMEO 
EEO counselors are certified mediators. 
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Pre-Complaint Resolution Rate FY 2008-2012 
(includes withdrawals, settlements, and non-ADR 

settlements) 

80% 

60% ·-- -~ ----- -- - ---· -
---

40% 

20% 

0% 
FY2008 FY2009 FY2010 I FY2011 

I- Resolution Rate 53% 55% 59% I 52% 

- -
-

-

FY2012 

45% 

The FY 2011 government-wide average pre-complaint resolutiof?. rate was 53%. DoDEA 
was I% below that average in FY 2011. In FY 2012, DoDEA was 8% below that average. An 
analysis of pre-complaint resolution rates revealed that a contributing factor for the resolution 
rate drop was a vacant EEO Counselor position in the Pacific Area Office. DMEO filled the 
vacancy in FY 2013. 

Bases Most Frequently Alleged From FY 2008-2012 

From FY 2008-2012, the top three bases most frequently alleged in formal complaints 
were sex (105), reprisal (101), and age (98) tied with race (98). In FY 2011, the top two bases 
alleged in complaints government-wide were reprisal and then age. 
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Ba.sis of Sex 

9 0 ~~~~~~~~~-.-~~~-..-~~~~-.-~~~--l 

FY 2008 FY2009 FY 2010 FY 2011 FY 2012 

During the 5-year period, 40% {l 05) of the 262 formal complaints filed were based on 
sex (mostly female). In FY 2012, the DoDEA work force was 77% female. Complaints based 
on sex discrimination were stable from FY 2009-2011. However, over the 5-year period, 
complaints based on sex have risen 31 1 % (28). 

Basis of Reprisal 

9 9 

FY2008 FY2009 FY2010 FY2011 FY 2012 

The second most frequently alleged basis in formal EEO complaints filed from FY 2008-
2012 was reprisal. Reprisal was alleged in 390/o (101) of the 262 formal complaints filed during 
this period. Reprisal complaints were stable from FY 2008-2009 but increased 177% in 
FY 2010. From FY 2010-2011 they remained stable and increased 23% from FY 2011-2012. 

According to the EEOC FY 2011 Report on the Federal Work Force, reprisal continues to 
be the top basis for the fifth consecutive year government-wide. Reprisal claims constituted 
36.3% of the charges filed with the EEOC in FY 2010 government-wide, over 1/3 of all charges 
filed. 

Basis of Age 

FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 
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• The third most frequently alleged bases in formal EEO complaints from FY 2008-2012 
were age and race. Age complaints accounted for 38% of the formal complaints received (262). 
Age complaints increased significantly from FY 2008-2009 (80%) and FY 2011-2012 (94%). 

Basis of Race 

10 

FY 2008 FY2009 FY2010 FY 2011 FY 2012 

Allegations of race discrimination account for 38% of the 262 formal complaints received 
over the 5-year period. In FY 2012, race/ African-American accounted for 61 % of the 28 formal 
complaints filed based on race. In FY 2012, African-American employees made up 13.59% of 
the DoDEA work force. Race complaints have shown a steady increase over the 5-year period. 

Issues Most Frequently Alleged From FY 2008-2012 

The top three issues raised in formal EEO complaints vary each FY. Harassment (non
sexual) has been the number one issue consistently raised over the past 5 years. Additionally, 
harassment (non-sexual) was the number one issue government-wide over the past 5 years. 
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Over the 5-year period, the top three issues alleged in formal EEO complaints were 
harassment (112, non-sexual, 10, sexual), termination (35), and appointment/hire (30). In 
FY 2012, the top three issues alleged were harassment (28, non-sexual, 3, sexual), assignment of 
duties (11 ), and promotion/non-selection tied with termination, and terms/conditions of 
employment (10 each). 

Issue of Harassment 

FY2008 FY 2009 FY 2010 FY 2011 FY2012 

Over the 5-year period, 47% (131) of the formal complaints received (262) were based on 
harassment. Complaints alleging non-sexual harassment accounted for 92% of the harassment 
complaints and 8% were based on sexual harassment. From FY 2008-2012, harassment 
allegations increased 94% (15). The EEOC FY 2011 Report on the Federal Work Force reported 
non-sexual harassment as the most frequently alleged issue (5,863 out of the 16,974 filed 
complaints). 

Issue of Termination 

FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 

The second most frequently alleged issue in formal EEO complaints filed was 
termination. Termination was alleged in 14% of the 262 formal complaints filed from 
FY 2008-2012. Complaints alleging termination remained stable from FY 2008-2010 lllltil an 
uptick in FY 2011. From FY 2011-2012, termination complaints declined by 23%. 
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Issue of Appointment/Hire 

FV2008 FY2009 FY2010 FY 2011 FY 2012 

DoDEA's third most frequently alleged issue filed in formal EEO complaints was 
appointment/hire. Over the past S years, 12% (30) of the 262 formal complaints filed were based 
on appointment/hire. Complaints relating to appointment/hire spiked in FY 2010, but dropped 
62% in FY 2011 and have remained stable. 
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FY2008 FY2009 FY 2010 FY 2011 FY2012 

- Contract 113 128 159 148 153 

- IRD 211 209 221 228 267 

In accordance with 29 C.F.R. 1614, Federal agencies are required to complete EEO 
investigations within 180 calendar days from the date the formal complaint was filed. The 
average processing days for government-wide investigations as reported in the EEOC's FY 2011 
Annual Report on the Federal Work Force was 183 days. In FY 2012, DoDEA investigations 
were completed in an average of 174 days, 6 days below the 180-day requirement 

Over the S-year period, DoDEA processed 168 investigations using the DoD, Defense 
Civilian Personnel Advisory Service, Investigations and Resolutions Directorate (IRD) and 
contractors. While .IRD is the primary DoD investigative office, their lack of human resources 
and high employee turnover created a backlog of investigations over the past 3 FY s. As noted in 
the chart above, IRD has become consistently more untimely in processing investigations. 
Therefore, DoDEA resorted to increasing the number of contract investigations in order to be in 
compliance with 29 C.F.R. 1614 to timely investigate formal EEO c-Omplaints. Doing this has 
not only kept us in compliance, but DoDEA has been below the 180-day mandated processing 
requirement for the past 2 FY s. 
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Over the 5-year period, 48% of DoDEAs investigations (168) were completed by 
contractors and 52% by IRD. For the first few FYs, DoDEA did not see a significant 
improvement in investigation average processing days; however, in FY 2011, 62% of the 42 
investigations completed were contracted and this showed a marked improvement. By FY 2012, 
7So/o of the investigations were contracted and DoDEA averaged 174 average processing days. 

Comparing agency internal investigations (IRD) to contractors, IR.D's investigation 
processing average was 227 average days over the 5-year period, and contract investigations 140 
average days. Increasing contract investigations by 56% from FY 2008-2012 resulted in a 
40-average-day improvement in investigation processing. 

Final Agency Actions 

EEOC regulations require an agency to take a final action on each formal complaint filed. 
Agencies may issue a decision dismissing a complaint on procedmal grounds such as untimely 
EEO counselor contact or failure to state a claim. An agency may aJso issue a decision after an 
investigation, either finding discrimination or finding no discrimination. Finally, when an EEOC 
Administrative Judge (AJ) has issued a decision, the agency must issue a final order either 
implementing the AJ's decision or not implementing and simultaneously appealing to EEOC. 

Merit Final Agency Decisions (FAD) without an AJ 

EEOC regulations require agencies to issue a FAD within 60 days of a complainant's 
request [or agency's] or from receipt of an AJ' s remand for a FAD. In addition, EEOC 
regulations require agencies to issue a FAD within 60 days after completion of an investigation if 
the complainant has not requested either a FAD or an EEOC hearing. In FY 2011, FederaJ 
agencies timely issued 56.5% of their FADs based on merit, decided without an AJ. 

In FY 2012, DoDEA issued 13 merit F ADs without an AJ decision in 58 average days, 
2 days below the 6o-day requirement. An evaJuation of the FAD timelines shows that there are 
issues with processing F ADs even though DoDEA is still under the 60-day processing 
requirement. DMEO continues to monitor and review internaJ procedures to improve the process 
and timelines for issuing F ADs. 

Over the 5-year period, DoDEA issued 60 FADs, an average of 12 per FY. From 
FY 2009-2010, FAD timeliness began to show a marked improvement from 110 average days to 
53 average days. In FY 2011, the improvement continued with 50 average processing days, 
10 days below the requirement. This improvement was due to tighter controls on the FAD 
process, development of a FAD flowchart, stringent timelines, and restructuring the DMEO 
office and placement of a Complaints Manager with oversight of the F ADs. Overall, the FY 
2011 government-wide average for issuing F ADs without an AJ' s decision is 128 average days; 
DoDEA is 70 average days below the government-wide average. 

Procedural Dismissals 

In accordance with29 C.F.R 1614.107(a), an agency may dismiss a formal EEO 
complaint for several reasons to include untimely counselor contact, filing the identical claim in 
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Federal court, and failure to state a claim, among other reasons. The EEOC suggests that 
acceptance letters/dismissal decisions be issued within 60 days of the filing of the formal 
complaint. 

Dismissals (Procedural) 
150 
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0 
FY2008 FY 2009 FY 2010 FY 2011 FY 2012 

- Dismissals 6 11 13 11 10 
- Average Days 137 49 so 91 54 

Over the 5-year period, DoDEA issued 51 procedural dismissals, an average of l 0 per 
FY. During this period processing time improved by 83 average days. In FY 2011, the · 
government-wide average processing time for issuing a decision dismissing a formal complaint 
on procedural grounds was 72. 7 average days. In FY 2011, procedural dismissals were 
processed within 54 average days, 18 clays below the government-wide average, and 6 days 
below EEOC's recommended processing timeline. The DoDEA DMEO office has set a goal to 
process procedural determinations within 30 days of filing the formal complaint. Performance 
standards reflect this requirement. 

Merit Final Agency Actions with an AJ Decision 

Finally, when an EEOC AJ has issued a decision, the agency must issue a final order 
either implementing the AJ's decision or not implementing and simultaneously appealing to 
EEOC. EEOC regulations require agencies issue an order within 40 calendar days of receiving 
the AJ's decision or the decision becomes the agency's final decision. In FY 2011, Federal 
agencies issued orders on AJ merit decisions in 674 average days. DoDEA issued 6 final orders 
in 843 average days. An analysis of the Final Orders showed there was an administrative 
oversight resulting in l final order not being timely issued. The error was external to DMEO and 
not within our purview to control. 

The FY 2011 percentage of findings of discrimination government-wide was 2.9%. 
During the 5-year period, DoDEA had only one finding of discrimination in FY 2010. The 
finding involved a reassignment based on race (African-American), color (black), age, and 
reprisal for prior EEO activity. Proactive training provided annually will help DoDEA managers 
to avoid making mistakes that may result in a finding of discrimination. At the end of FY 2012, 
DoDEA had 26 cases pending a hearing before the EEOC. 
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VIIlL Practical Knowledge Gained through Experience 

DoDEA' s notable success in the processing of formal EEO complaints was in the area of 
EEO investigations where we improved our processing time from 178 to 174 average days from 
FY 2011-2012. 

As noted above, timeliness of investigations is an ongoing challenge. DMEO has 
requested to hire a full-time investigator to be in compliance with EEOC regulatory processing 
guidelines. A cost analysis shows that having an internal investigator dedicated to DoDEA cases 
would be beneficial at least until IRD reduces its backlog. 

Update on the DMEO Reorganization to Attain the Essential Elements of a Model 
EEO Program 

DMEO presented a business plan to the DoDEA Director that sets out a course to attain 
the six essential elements of a model EEO program. Included in this plan was a 
comprehensive review of the DMEO programs identifying a total of seven additional staff 
members necessary to effectively implement a model EEO program in accordance with the 
EEOC's Management Directive 715. Without proper staffing and funding, DoDEA remains 
challenged in attaining the essential elements of a model EEO program as follows: commitment 
from leadership, integration of EEO into the Agency's strategic mission, enforcing management 
and program accountability, supporting proactive prevention, efficiently administering the EEO 
complaint process, and being responsive to legal compliance. 

According to the Office of the Secretary of Defense, Office of Diversity Management and 
Equal Opportunity, an analysis of all DoD components showed the staffing ratio of the EEO 
Specialists (0260 Series) to be 1 :750 for the 4th Estate. Cmrently, DoDEA's DMEO staff ratio 
to employee is 1: 1454. DoDEA's DMEO staff is fewer than any of our counterparts. For 
instance, Army bas a ratio of 1:610, the Navy. 1:1060, the Air Force, 1:1090; and the Army 
Cotps of Engineers has 1:237. DMEO requested future staffing to consist of filling the Chief, 
D&I, two Research Psychologists (one for Europe and the Pacific areas), one Training 
Communications Manager, and one Investigator/Mediator. Jn response to our request, the 
DoDEA Director provided the DMEO office 2 FTEs in FY 2012 which were used to fill one 
vacancy for an Office Assistant, GS-09, and another vacancy was announced for a Diversity and 
Inclusion Chief, GS-14, which is currently on hold to be filled. 
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Department of Energy 
Washington, DC 20585 

MAR o 7 2013 

The Honorable Jacqueline A. Berrien 
Chairwoman 
United States Equal Employment Opportunity Commission 
131 M Street, N.E. 
Washington, D.C. 20507 

Dear Madam Chairwoman: 
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In accordance with Office of Personnel Management regulation 5 CFR Section 724.302, 
the United States Department of Energy hereby submits the enclosed No FEAR Act 
report for Fiscal Year 2012. 

If you have any questions regarding this report, or if you need additional information, 
please feel free to contact me at (202) 586-8383, or Kathy P<:ery in the Office of 
Congressional and Intergovernmental Affairs, at (202) 586-2794. 

Enclosure: 

- FY 2012 Report: No FEAR Act 

Sincerely, 

LaDoris G. Harris 
Director 
Office of Economic Impact and Diversity 
United States Department of Energy 

@ Printed with soy ink on recycled paper 
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The U.S. Department of Energy provides the following information, in accordance with 
Office of Personnel Management Regulation 29 C.F .R. Part 724, Subpart C - "Annual 
Report." 

Section 724.302(a)(1 ): 
NUMBER OF CASES IN FEDERAL COURT ARISING UNDER EACH OF THE 
RESPECTIVE PROVISIONS OF LAW 

See Attachment A, "Cases in Federal Court" 

Section 724.302(a)(2): 
STATUS/DISPOSTION, MONEY REIMBERSED TO THE JUDGMENT FUND, 
REIMBURSEMENT OF ATTORNEY'S FEES 

See Attachment A, "Cases in Federal Court" 

Section 724.302(a)(3): 

1 

NUMBER OF EMPLOYEES DISCIPLINED WITH RESPECT TO CASES IN FEDERAL 
COURT 

See Attachment A, "Cases in Federal Court" 

Section 724.302(a)(4): 
NO FEAR ACT DATA POSTED 

See Attachment B, "No FEAR Act Data" 

Section 724.302(a)(5) 
NUMBER OF EMPLOYEES DISCIPLINED, WITH RESPECT TO ALL CASES 

NATURE OF DISCIPLINE FY2012 
Reorimand 0 
Suspension 0 
Reduction in Grade 0 
Termination 0 

TOTAL NUMBER OF EMPLOYEES DISCIPLINED 0 

Section 724.302(a)(8): 
ADJUSTMENT TO AGENCY BUDGET TO COMPLY WITH JUDGMENT FUND 
REIMBURSEMENT 

None. 
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Section 724.302(a)(6): 
AGENCY'S POLICY FOR TAKING DISCIPLINARY ACTION 

Disciplinary action for conduct inconsistent with Federal antidiscrimination laws and 
Whistleblower Protection laws (or conduct constituted a prohibited personnel practice in 
connection with these laws) is taken in accordance with DOE Order 3750.1, Work Force 
Discipline (March 23, 1983, as last modified in 1992). A copy of the Order is provided in 
Attachment 3. 

The Order states, at Chapter 1, paragraph 1: 

The objective of a disciplinary action is the development, correction, and 
rehabilitation of the employee. Constructive discipline encourages 
employee acceptance of responsibility and forestalls the development of 
situations in which there is no alternative to removal.. Corrective action is 
taken only when necessary and, then, to correct an ;adverse situation 
promptly and with equity. 

The Order provides that each situation should be evaluated on the basis of its own 
factual circumstances, to assure that the action proposed and taken is reasonable 
under those circumstances. Factors to be considered include (but are not limited to): 
the nature and seriousness of the offense; the employee's job level and type of position; 
the employee's past work record and disciplinary record; the potential for the 
employee's rehabilitation; and mitigating circumstances surrounding the offense, such 
as unusual job tensions, personality problems, or mental impairment. Chapter 1, 
Paragraph 2b. 

The Order includes a "Guide to Selecting Corrective Action in Discipline Cases." The 
Guide suggests the use of a progression of corrective actions, "to assure that the 
minimum level of corrective action that can be expected to effect the needed change is 
used and that the employee is provided advance notice of the potential consequences 
of continued failure to conform to standards of conduct and performance."1 The Guide 
provides a suggested progression of corrective actions for specific infractions. Among 
the infractions listed are violations of antidiscrimination laws, and other prohibited 
personnel practices. The relevant portion of the suggested progression of discipline is 
reproduced in the chart below. 

Discipline is also taken in accordance with the applicable Collective Bargaining 
Agreement (CBA). Relevant portions of the DOE Headquarters CBA (Articles 43 and 
44) are reproduced in Attachment D. 

1 DOE Order 3750.1, "Work Force Discipline," Attachment 1, "Guide to Selecting 
Corrective Action in Discipline Cases." 
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SUGGESTED PROGRESSION OF CORRECTIVE ACTIONS 

INFRACTION FIRST SECOND THIRD 
OFFENSE OFFENSE OFFENSE 

22. Any action of failure to take action Reprimand Reprimand 10-day 
based on race, color, religion, sex (including to 5-day to 14-day suspension 
sexual harassment), age, or national origin suspension suspension to removal 
of an employee, former employee or 
applicant, which affects his or her rights, 
privileges, benefits, dignity, and equality or 
economic opportunity. Consider 
circumstances and the effect on the person 
discriminated against, use of abusive 
language, violent treatment, or insulting 
demeanor." 

22a. If the discriminatory practice was Reprimand 14-day Removal 
deliberate.• to 14-day suspension 

suspension to removal 
23. Engaging in a prohibited personnel Reprimand Reprimand 10-day 
practice (see Title 5, United States Code, to 5-day to 14-day suspension 
Section 2302), other than that described in suspension suspension to removal 
cause 22, or an unfair labor practice.* 

23a. If violation of prohibited personnel Reprimand 14-day Removal 
practice was deliberate. to 14-day suspension 

suspension 

[Footnote in original] If a supervisor or manager has engaged in an act of 
discrimination, in an unfair labor practice, or in a prohibited personnel practice, an 
evaluation will be made of the manner in which he or she generally discharges his/her 
management responsibilities to determine the appropriate action to be taken. 

2 See Attachment A, "Cases in Federal Court." 
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Section 724.302(a)(7): 
ANALYSIS OF THE INFORMATION PROVIDED 
Examination of Trends, Causal Analysis, Practical Knowledge Gained Through 
Experience, and Actions Planned 

The Department of Energy has examined the FY 2012 data compiled for this report, as 
well as prior fiscal year data provided to the Equal Employment Opportunity 
Commission (EEOC) in compliance with 29 C.F.R. § 1614, Subpart F. 

1. Federal Court Cases and Whistleblower Cases 

5 

There were seven (7) total Federal District Court cases filed in FY 2012 - six (6) EEO 
discrimination cases and one (1) Whistleblower Protection case. 2 Three (3) of the EEO 
cases alleged discrimination in violation of Title VII of the Civil Rights Act of 1964, 
42 U.S.C § 2000e et. seq.; one (1) EEO complaint alleged a violation of the Age 
Discrimination in Employment Act of 1967 (ADEA), 29 U.S.C. §§ 621-634; two (2) EEO 
complaints alleged a violation of Section 501 of the Rehabilitation Act, as amended 
(Pub.L.99-506). Two (2) cases (filed under Title VII) were resolved, and one (1) case 
filed under the ADEA was resolved. Four (4) cases are pending, including two (2) filed 
under Section 501 of the Rehabilitation Act, one (1) filed under the Whistleblower 
Protection Act, and one (1) filed underthe Title VII. 3 In FY 2012, no attorney's fees 
were awarded. 

There were no employee reprimands in FY 2012 in connection with a Title VII violation. 

The number of EEO discrimination cases filed in District CC1urt decreased from ten (10) 
cases in FY 2011 to six (6) cases in FY 2012. The decrease in the number of cases is 
likely attributed to heightened employee awareness of the Department's 
antidiscrimination policies, and the Department's related training. In addition, all new 
employees and newly-promoted supervisors receive an orientation on EEO and 
diversity, and copies of the policy statements. We suspect that improved awareness of 
the DOE's antidiscrimination policies has led to a decrease in incidences of potentially 
discriminatory conduct. While the Department continues to focus on discrimination 
issues, it is unlikely that that the number of discrimination cases filed in federal court will 
ever be zero (0). Nonetheless, although we are pleased with the decrease in 
discrimination cases from FY 2011 to FY 2012, decreasing discrimination remains a top 
priority for the Department. 

One Whistleblower Protection case was filed in FY 2012, and is currently pending. Jn 
recent years, the number of Whistleblower Protection cases filed in federal court has 
generally decreased (three (3) such cases in FY 2009, one (1) case in FY 2010, zero 

2 See Attachment A, "Cases in Federal Court." 

3 Federal Court cases may be filed under more than one statute; accordingly, the 
numbers reported for the individual discrimination laws under which cases were filed 
may not equal the total number of cases in Federal Court. 



(0) cases in FY 2011, and one (1) case in FY 2012). The cause for this trend remains 
unclear. 

Administrative EEO Complaints 

6 

There were sixty-seven (67) administrative EEO complaints filed during FY 2012.4 This 
represents a slight decrease from FY 2011, when there were sixty-eight (68) complaints 
filed. The specific reason for the decrease is unclear; however, it may be attributable to 
broader awareness of the Department's strict anti-discrimination policies. The current 
number of complaints is relatively low, particularly in comparison to the agency's high of 
103 complaints filed in FY 2000. The agency will continue to monitor the incoming 
complaints, and will continue to focus on decreasing occurrences of alleged 
discrimination that lead to the filing of complaints. 

Of the complaints filed in FY 2012, complaints of discrimination on the basis of age 
were the most common, with 24 allegations, followed by disability (22 allegations), race 
(20), and sex (18). 

4 See Attachment B, "No FEAR Act Data." 
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-------------------
Cases in Federal Court-FY 2012 

Equal 
Age Sec. 501 of the Prohibited 

Whistle-
Title VII Discrimination in Rehabilitation Personnel TOTALS 

Pay Act 
Employment Act Act Practices 

blower 

Total Number of Federal Court 
Cases (as defined in Sec. 3 0 1 2 0 1 7 

704.102 of Subpart A 

Status or Disposition (including 
settlement) 

Number Resolved 2 0 1 0 0 0 3 
Number Pending 1 0 0 2 0 1 4 

Number of Judgments 0 0 0 0 0 0 0 
Number of Dismissals 1 0 1 0 0 0 2 

Amount Required to be 
Reimbursed to the Judgment 150,000 0 0 0 0 0 0 

Fund 

Amount of Attorneys Fees 
0 0 0 0 0 0 0 

(where separately designated) 

Total Number of Employees 
Disciplined 

Number Reprimanded 0 0 0 0 0 0 0 
Number Suspended 0 0 0 0 0 0 0 
Number Demoted 0 0 0 0 0 0 0 

Number Terminated 0 0 0 0 0 0 0 
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Equal Employment Opportunity Data Posted 
Pursuant to the No Fear Act: 

Headquarters (and below) 

For 4th Quarter 2012 for period ending September 30, 2012 

---.. -· ·--------------·-- .. ··-· -· ------- --------
Comparative Data : 

i 
Previous Fiscal Year Data 2012 

i Thru 
Complaint Activity 2007 2008 2009 2010 2011 09-30 

' Number of Complaints Filed 65 50 49 61 
• 

68 67 

' Number of Complainants 
: ' 

52 48 42 55 59 67 
' i 

' Repeat Filers 7 2 3 4 ' 7 0 

' Comparative Data 

' Complaints by Basis Previous Fiscal Year Data 
' 
Note: Complaints can be filed alleging 2012 
multiple bases. Thru 
The sum of the bases may not equal total 09-
complaints filed. 2007 2008 2009 2010 2011 30 

• 

Race 22 17 i 13 22 10 20 

' 

• 

Color 11 12 11 15 z 12 

• 
Religion Q ;! 

• 
Q ;! ;! ~ 

• • • 
Reprisal Q Q Q Q Q £ ' 

• 
Sex 1§ 23 21 20 22 18 

• 

PDA Q Q i Q Q Q £ 
• National Origin 11 !! 10 § z 10 

• 

' ... ' 

• 
Equal Pay Act ;! Q i £ Q ~ ;! 

' 

• 
Age 30 21 . 22 26 20 24 

''' ""' 

' • Disability 1l 12 11 13 12 22 

• 
Genetics Q Q Q Q Q £ 

' ,,,, ' ,,,, 

• T Q Non-EEO Q 1 Q Q Q 



• 

Complaints by Issue 
• 
Note: Complaints can be filed alleging 
multiple bases. 
The sum of the bases may not equal total 
complaints filed. 

AppointmenVHire 

Assignment of Duties 
. 
Awards 

. 
Conversion to Full-time 

. 
Disciplinary Action 

. . 
Demotion 

. 
Reprimand 

Suspension 

Removal 

Other 

Duty Hours 

Evaluation Appraisal 

ExaminationfTest 

Harassment 

Non-Sexual 

Sexual 

Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

Denied 

Directed 

Reasonable Accommodation 

Comparative Data 
. 

Previous Fiscal Year Data 

I 

2007 2008 2011 : 

§ ~ 16 i i I 
11 1Q ll 10 . 
1 £ 1 1 ~ i 

Q Q Q i Q Q 

Q Q Q 1 1 

£ 1 Q £ § 
! 

£ £ 1 1 § I 

1 1 Q Q Q 

§ ~ 1 ~ § 

Q £ Q Q 1 

§ 10 i 11 ll 
.. •··· .. 

Q Q Q Q Q 

11 22 32 

Q £ § 

Q Q 1 

1 i § 

1I 22 14 

Q Q Q Q Q 

Q Q 

I § 

2012 
Thru 
09-
30 

§ 

19 

1 

Q 

Q 

§ 

~ 

Q 

§ 

Q 

14 

Q 

1ll 

£ 

1 

ll 

12 

Q 

Q 

11 

• 
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. 
Comparative Data 

: 
Complaints by Issue Previous Fiscal Year Data 

. 
• Note: Complaints can be filed alleging 2012 
multiple bases. Thru 
The sum of the bases may not equal total 09-
complaints filed. 2007 2008 2009 2010 2011 30 

• . . 
Reinstatement Q Q Q Q Q Q • 

Retirement ;l Q ;l £ Q § 

• Termination 1 ! 1 1 § ;l ... -----·- --------
Terms/Conditions of Employment § § i ;l !! §. 
,------------·----·-----~----

Time and Attendance I z z 1 § i § 
'--·-··---.. -·---------·-----·--------···-----------.. ·--·-·---~----"' 
• Training 1 ;l Q £ ;l § 
.. ----------·---------------·-· .. --·----~----·-----· 
Other Q Q Q Q Q 

• . ~··--------··· .. " ... ·-----------·---·-·-·-·" ... ···---·-------·----········ .. · -·-----

Comparative Data 

Previous Fiscal Year Data 2012 
Thru 

Processing Time 08 2009 2010 2011 09-30 

Complaints pending during fiscal year 

Average number of days in investigation 360.22 354.85 284.49 212.95 217.55 250.99 

Average number of days in final action 206.88 205.58 323.?i' 240.23 441.38 306.48 

Complaint pending during fiscal year where hearing was requested 

Average number of days in investigation 371.42 335.36 274.81 . 200.52 223.07 
,. ........ 

Average number of days in final action 27.60 33.44 37.29 36.82 245.00 

Complaint pending during fiscal year where hearing was not requested 

' Average number of days in investigation 350.15 376.04 292.6Ei . 221.13 • 212.70 1247.03 

' Average number of days in final action 281.58 308.87 457.47' . 389.40 i 581.64 I 379.52 

Comparative Data , .......................... . 
Complaints Dismissed by Agency Previous Fiscal Year Data 2012 



2007 2008 2009 2010 

Total Complaints Dismissed by Agency 1§ 11 z ~ 

Average days pending prior to dismissal 414 131 251 1 

Complaints Withdrawn by Complainants 

Total Complaints Withdrawn by Complainants ~ ~ £ ~ 

Comparative Data 

Previous Fiscal Year Data 

2007 
Total Final Agency Actions Finding 

Discrimination # • 

Total Number Findings 1 

Without Hearing 1 

With Hearing Q 

Findings of Discrimination Rendered 
Comparative Data 

by Basis Previous Fiscal Year Data 

Note: Complaints can be filed 2007 2010 
• alleging multiple bases. 

The sum of the bases may not equal 
total complaints and findings. # 

Total Number Findings 1 

Race Q 0 Q 0 1 100 Q 0 

Color 1 100 Q 0 Q 0 Q 0 

Religion Q 0 Q 0 Q 0 Q 0 

Reprisal 1 100 Q 0 Q 0 £ 67 

Sex Q 0 Q 0 Q 0 £ 67 

PDA Q 0 0 Q 0 Q 0 

National Origin 1 100 0 Q 0 1 33 

Equal Pay Act Q 0 0 Q 0 Q 0 

Thru 
2011 09-30 

~ z 
86 209 

1 § 

2012 

Q 0 Q 

2012 

2011 

Q 0 Q 0 

Q 0 Q 0 

Q 0 Q 0 

Q 0 £ 100 

Q 0 1 50 

Q 0 Q 0 

Q 0 1 50 

Q 0 .Q 0 
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Findings of Discrimination Rendered 
Comparative Data 

I by Basis Previous Fiscal Year Data 2012 
Thru 

I 
Note: Complaints can be filed 2010 2011 09-30 

, alleging multiple bases. 
The sum of the bases may not equal 
total complaints and findings. # % # % # % 

I Age 1 33 Q 0 1 50 

Disability Q 0 Q 0 

I ,~----·----~~-------·"--------·-·--

' 
Genetics Q 0 Q 0 

I 
I Race 

I 
Color Q 0 Q 0 Q Cl Q 0 Q 0 Q 0 

Religion Q 0 Q 0 Q 0 Q 0 

I Reprisal Q 0 Q 0 Q1 Q 0 Q 0 

Sex Q 0 Q• 0 Q 0 0 

I PDA Q 0 Q 0 Q (I Q 0 

National Origin Q 0 Q 0 Q (I 1 0 

I Equal Pay Act Q (I Q 0 

Age (I 1 0 

I Disability 0 

Genetics 0 

I 
I ------·-····-----·~-··----·-----~--·--··-----··-------

Race 

I Color 1 100 Q 0 Q 0 Q 0 Q 0 Q 0 

Religion Q 0 Q 0 Q 0 Q 0 Q 0 Q 0 

I Reprisal 1 100 Q 0 Q 0 1 50 Q 0 2. 100 

I 
I 



' -• 1u .. , .. !I;;' Data 
' 

1 
Findings of Discrimination - . . 

·~~ i 
by Basis .- ·- .. :-~::.·---·Year Data 2012 

Thru 
Note: Complaints can be filed 2007 2008 i 2009 2010 2011 09-30 ' 
alleging multiple bases. : 

# ! % 
The sum of the bases may not equal 
total complaints and findings. # % # % # % # % # % 

' ' ' 
Sex Q 0 0 Q 0 1 50 Q 0 1 50 

' - ' 

' iQ 
i o IQ PDA 0 !O 0 Q 0 Q 0 Q 0 

---------·~---,------ '''' ~------------------·---
1-

National Origin 1 100 i Q 0 Q 0 Q 0 Q 0 1 i 50 
' lo 0 i 0 '0 ' Equal Pay Act Q 0 0 Q 0 Q 0 0 

;- ' - ,-
' o : o I Age Q 0 Q 0 Q 0 Q 0 1 50 

; - i 

' o IQ Disability Q 0 Q 0 !Q 0 Q 0 Q 0 
' 

Genetics ,Q 0 Q 0 Q 0 0 0 Q 0 Q 0 -, 

Non-EEO Q. 0 Q 0 0 0 -I IQ, 0 Q 0 !Q 0 

Comparative Data 

Previous Fiscal Year Data 

Findings of Discrimination 
Rendered by Issue # 

Total Number Findings 1 
'---~~-----~----·--·--

Appointment/Hire Q 

Assignment of Duties Q 0 Q 0 1 0 Q 0 

Awards Q 0 Q 0 Q 0 Q 0 Q 0 Q 0 

Conversion to Full-time Q 0 Q 0 Q 0 lo ;- 0 Q 0 Q 0 

Disciplinary Action 

Demotion Q 0 Q 0 Q 0 Q 0 Q 

Reprimand Q 0 Q 0 Q 0 0 Q 

Suspension 1 100 Q 0 Q 0 Q 0 Q 

Removal Q 0 Q 0 Q 0 Q 

Other Q 0 0 Q 0 Q 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I . 

Comparative Data 

Previous Fiscal Year Data • 2012 
. : Thru 

I 
2007 2008 • 2009 2010 2011 • 09-30 

Findings of Discrimination ....•... :;· . 
Rendered by Issue # % % # % # % # %i# %i 

, ... . ···•·· 
I 

I 

Duty Hours Q 0 Q 0 .Q 0 Q 0 Q IQ 0 .. . . 

1 
. 

Evaluation Appraisal Q 0 Q 0 Q 0 33 Q 0 \Q . 0 
r----- . ---·,,~------ ··-·-·· ....•... 

Examination/Test Q 0 Q 0 Q 0 Q 0 Q a \Q 0 

I 

Harassment 

I 
• ; i Q; Non-Sexual Q 0 Q 0 Q 0 Q 0 1 

10 

• 

0 

• 
Sexual Q 0 Q 0 o• 0 1 33 Q 0 Q 0 -· • 
Medical Examination Q 0 Q 0 Q 0 Q Q 0 Q 0 I 

. 
Pay (Including Overtime) Q 0 Q 0 • Q. 0 Q 0 Q 0 Q 0 

• 

• 

Qi Promotion/Non-Selection Q 0 Q 0 Q 0 Q 0 Q 0 I 
. 

Reassignment 

Denied Q 0 Q I 
I Directed 0 Q 

Reasonable Accommodation Q 0 Q 

Reinstatement Q 0 Q 

Retirement Q 0 Q 
I 
I Terminiition Q 0 Q 

Tenns/Conditions of Employment Q 0 Q 0 Q 0 1 33 \Q 0 Q 0 
•""'"""---------~···---··--·· 

Time and Attendance Q 0 0 Q 0 .Q 0 I 
I 

Training Q 0 

I 
Appointment/Hire I 

Q 0 Q 0 Assignment of Duties 

I 
I 
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I 

Comparative Data 

I Previous Fiscal Year Data 2012 
Thru 

2007 2008 2009 09-30 

I Findings of Discrimination 
Rendered by Issue # % # % # % 

Awards Q 0 Q 0 Q 0 Q 0 Q 0 Q 0 
I 

Conversion to Full-time Q 0 Q 0 Q 0 Q 0 Q 0 Q 0 I 
Disciplinary Action 

Demotion Q 0 Q 0 Q 0 Q 0 Q 0 Q 0 I 
Reprimand Q 0 Q 0 :Q 0 Q 0 Q 0 Q 0 

Suspension Q 0 Q 0 Q 0 I 
Removal Q 0 Q 0 Q 0 

Other Q 0 Q 0 Q 0 I 
Duty Hours Q 0 Q 0 Q 0 

Evaluation Appraisal Q 0 Q 0 Q 0 I 
ExaminationfTest Q 0 Q 0 Q 0 

Harassment I 
·-·--~-.--.. -·---·---~------·-. 
Non-Sexual Q 0 Q 0 Q 0 Q 0 Q 0 Q 0 

Sexual 0 Q 0 Q 0 .Q 0 Q 0 I 
Medical Examination 0 Q 0 Q 0 Q 0 Q 0 

I Pay (Including Overtime) 0 Q 0 Q 0 .Q 0 Q 0 

Promotion/Non-Selection 0 Q 0 0 Q 0 Q 0 

I Reassignment 

Denied Q 0 Q 0 i Q. 0 Q 0 Q 0 Q 0 I Directed Q 0 0 Q 0 Q 0 Q 0 Q 0 

Reasonable Accommodation 0 Q 0 Q 0 Q 0 Q 0 I Reinstatement Q 0 Q 0 Q 0 Q 0 Q 0 

Retirement Q 0 Q 0 Q 0 Q 0 Q 0 I 
Termination Q 0 Q 0 Q 0 Q 0 1 10 Q 0 

I 
I 
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Findings of Discrimination 
Rendered by Issue 

Terms/Conditions of Employment 

!" ... 

Time and Attendance 

:'---------~--~----·-·---~-

AppointmenUHire 
r------~··~-----~----
• 
Assignment of Duties 

Awards 

Conversion to Full-time 

Disciplinary Action 

Demotion 

• 
Reprimand 

• 
Suspension 

. 
Removal 

Other 
. 

Duty Hours 

Evaluation Appraisal 

• 
ExaminationfTest 

. 
Harassment 

Non-Sexual 

Sexual 

Medical Examination 

Comparative Data 

Previous Fiscal Year Data 2012 
·····•·· ~-·····--,--·· ...... , Thru 

2007 2008 2009 2010 2011 09-30 

# % 

Q 0 Q 0 

Q 0 

0 Q 0 

0 Q 0 

Q 0 0 Q 0 0 

. 

Q 0 Q 0 oi 0 Q 0 Q 0 Q 0 -. 
Q 0 Q 0 • Q: 0 Q 0 Q 

100 Q Q' 0 Q 0 Q 0 
• 

'O 0 Q 0 Q 0 Q 0 Q 0 0 -: .-
Q 0 Q 0 o• -· 0 0 Q 0 

• 

O' Q 0 IQ 0 - . 0 Q 0 0 Q 0 

Q 0 Q 0 Q: 0 1 50 Q 0 Q 0 
--·· . 

Q 0 Q 0 Q. 0 Q 0 Q 0 :Q 0 

Q 0 Q 0 Q 0 Q 0 Q 0 1 
10 
0 

Q 0 Q 0 Q 50 Q 0 Q 0 

Q 0 Q 0 Q 0 Q 0 Q 0 



• 

• 

. 

i 

i 

• 

• 

• 

. 

Comparative Data 

Previous Fiscal Year Data 2012 
,, ....... ,, · ············ ······· ,. . .,.,, .,, .......................... •···· ···· ......... ,,, .. · Thru 

Findings of Discrimination 
Rendered by Issue 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

Denied 

Directed 

Reasonable Accommodation 

Reinstatement 

Retirement 

Termination 

Terms/Conditions of Employment 

Time and Attendance 

Training 

Other - User Defined 

2007 

# 

Q 

Q 

Q 0 
. 

Q 0 

Q 0 

Q 0 

Q 0 

Q 0 

Q 0 

Q 

Q 

Q 0 

Pending Complaints Filed in Previous Fiscal 
Years by Status 

Total complaints from previous Fiscal Years 

Total Complainants 

Number complaints pending 

Investigation 

ROI issued, pending Complainant's action 

Hearing 

Final Agency Action 

i 

i 
; 

2008 2009 2010 2011 09-30 

Q Q 0 Q 0 Q 0 

· . Q 0 

Q 
: 

o IQ I 0 Q 0 •Q IQ 
i . . 

Q 0 ,Q 0 0 

Q 0 'Q 0 0 Q 0 Q 0 
·~---"--

10 :- •n Q 0 Q 0 Q Q 

Q 0 Q1 0 Q 0 .Q I 

o IQ 1 0 Q : . 
0 Q 0 0 Q 0 Q 0 li . .-

Q 0 i 0 • 
I- 0 Q o IQ 0 ,Q 0 

Comparative Data 

Previous Fiscal Year Data 2012 
Thru 
09-

2007 2008 . 2009 2010 2011 30 
······· ......................... 

Q Q i Q Q Q Q 

88 67 I 67 73 67 
i 

80 

I 1 £ • 

i £ ~ § 
. 

Q Q Q Q Q 1 
. 

1§ 24 29 1§ 1!l ; 1Jt 

~ §. 
i £ I ~ i § 
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I 
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I 
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Pending Complaints Filed in Previous Fiscal 

Comparative Data 

Previous Fiscal Year Data 2012 
~"""""""" ""'""······ ., Thru 

Years by Status 2007 2008 2009 2010 2011 
09-
30 

l\p\leat Ylith EEOC Office ol Federal Operations 1 

Comparative Data 

Previous Fiscal Year Data 2012 

2008 • 2009 i 2010 \ 2011 

Thru 
09-

Complaint Investigations 2007 30 

' Pending Complaints Where Investigations Exceed 
1Q 10 ll !! !! 20 Required Time Frames . 

' 

' 
' 

! 
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U.S. Department of Energy 
Washington, D.C. 

ORDER 

DOE3750.1 

Approved: 03-23-83 
This directive was reviewed and certified as current and necessary by (Enter Name), (Enter Title) Director, Office 

of Management, Budget and Evaluation/Chief Financial Officer, XX-XX-XXXX. 
SUBJECT: WORK FORCE DISCIPLINE 

l. 

2. 

3. 

PURPOSE. To provide guidance and procedures and state responsibilities for maintaining work 
force discipline in the Department of Energy (DOE). 

REFERENCE. 

a. Title 5, Code of Federal Regulations, parts 432, 735, and 752, which provides the 
statutory procedures for adverse actions and establishes ethical and other conduct 
standards and responsibilities for Federal employees. 

b. 

c. 

d. 

Federal Personnel Manual (FPM) chapters 75 l and 752, which state the Office of 
Personnel Management regulations and requirements for disciplinary and adverse 
actions. 

DOE 37 l O. lA, LABOR-MANAGEMENT RELATIONS PROGRAM FOR FEDERAL 
EMPLOYEES, of 9-30-86, which outlines procedures for the administration of the 
Federal employee labor relations program. 

DOE 3771.l, GRIEVANCE POLICY AND PROCEDURES, of7-2-8l, which provides 
guidance and instructions for establishing and administering the grievance system of the 
DOE. 

COVERAGE AND EXCLUSIONS. This Order applies to all paid employees within the 
Department except: 

a. 

b. 

Employees covered by sections 62l(b) and (d) of Public Law 95-91, Department of 
Energy Organization Act; 

Administrative Law Judges; 

c. Experts and consultants; 

d. 

e. 

f. 

g. 

Employees occupying positions above the GS-15 or GM-15 grade level; 

Employees in the Senior Executive Service; 

Presidential appointees; 

Employees occupying positions in schedule C of part 213 of Title 5, Code of Federal 
Regulations. 

DISTRIBUTION: INITIATED BY: 
All Departmental Elements Office of Personnel 



2 DOE 3750.1 
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4. POLICY . 

a. Disciplinary actions shal I be taken only for the purposes of correcting: 
unacceptab I e conduct, behavior on the job, or situations that adverse I y 
affect job performance: vi o I at ions 'of I aws, ru I es, or regu I at! ons. 

b. Actions sha I I be taken for unacceptab I e performance or nonperformance 
of assigned duties and fa i I ure to proper I y discharge inherent or 
assigned responsibi I ities. 

c. Unless proposed by the Secretary, al I final decisions to take adverse 
actions (including reductions in grade and removals based on unacceptable 
performance) must be made by a higher I eve I offi c i a I in the chain of 
command than the official who proposed the action. 

5. DEFINITIONS. 

a. Adverse Action. A personnel action which reduces an employee's basic 
pay or grade, or which involuntarily separates the employee from the 
Federal service, or which involuntarily places the employee in a nonpay, 
nonduty status. Adverse actions may resu It from disc i p I i nary or 
nond i sci p I i nary situations. Adverse actions are: 

(1) Suspension. An action which places an employee, for disciplinary 
reasons, 1 n a temporary status without duties and pay. 

(2) 

(3) 

Reduction in Grade or Pay. 'Actions taken that change an employee 
from a position at one grade and rate Of basic pay to another posi
tion at a lower grade and rate of basic pay. (See Attachment for 
reductions in grade of pay excluded from coverage of this Order.) 

Furlough. The placing of an employee in a temporary states, without 
duties and pay because of lack of work or funds or for other nondis
ciplinary reasons. 

(4) Removal. The separation of an employee from his or her position in 
the Department for cause. 

b. Board. Merit Systems Protection Board. 

c. Cause. A recogn i zab I e offense against the emp I oyee-emp I oyer re I at i onsh i p. 
May be reasons that are personal to the employee such as on or off the Job 
misconduct, inefficiency, or phys i ca I or menta I i nab i i i ty to perform the 
duties of the position. There may also be impersonal reasons such as an emer
gency situation necessitating a short furlough or the need to correct a merit 
promotion error. Some causes have been specified by rules, Executive 
order, or regulation. A cause must also promote the efficiency of the 
service. 
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3 

d. Days. Calendar days. 

e. Deciding Official . The management official clesignated to make the final 
decision on a notice of proposed action issued by a Department official 
at a lower management level. 

f. 

g. 

h. 

Propos i nq Off i c i a I . The supervisor or managE!r who issues a notice of 
proposeCf adverse action to an emp I oyee. (The supervisor or manager who 
issues an adman i shment or reprimand to an emp I oyee is an issuing 
offi ci a I.) 

Ora I Adman i shment. A disc i p I i nary discussion between a management 
official or supervisor having the authority to take disciplinary action 
and an emp I oyee subject to that authority. 

Reprimand. A forma I disc i p I i nary action notice issued to an emp I oyee by a 
management off i c i a I or supervisor having disc i p I i nary authority with 
respect to that employee. 

6. RESPONSIBILITIES. 

a· Heads of Departmental Elements with Delegate<l Personnel Authority 
sha 11: 

(1) Administer a fair, impartial, uniform, and regulatori ly proper work 
force discipline program within their jurisdictions. 

(2) Assure that the rules and other conditions of employment are readily 
available to al I employees under their jurisdiction. 

(3) Assure that supervisors and management officials consider the guide 
contained in Attachment 1 , and when the I imitation on corrective 
actions is to be exceeded, assure that it is properly authorized. 

( 4) Issue notices of dee is ion on adverse actions proposed by subordinate 
officials against employees under their jurisdiction. 

( 5) Approve or disapprove requests to extencl the ti me to answer notices 
of proposed actions. 

(6) Approve or disapprove requests to extend the notice of proposed 
action, not to exceed 30 add it i ona I days, in cases of reduct ion i n 
grade and in cases of removal based on unacceptable performance. 

(7) Advise the servicing personnel office wt1enever any of the above 
authorities are rede I egate. A I I rede I <O!gat i ans must be in writing. 

b. Di rector of Administration provides overa I I direction and adm in i strati on 
of the Department's work force disc i p I i ne program. 
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c. The General Counsel or Chief Counsel of a Field Organization shal I 
provide legal advice and assistance to servicing personnel offices. In 
coo rd i nation with servicing personne I offices, represents or participates 
in the preparation for representation of the DOE before the Board. 

d. Di rector of Personne I sha I I : 

(1) Develop the work force discipline program of the Department and 
provide staff assistance and advice on matters covered by this 
Order. 

(2) Implement actions directed by the Office of Personnel Management and 
other outside authorities. 

(3) Determine whether or not to seek review of initial decisions issued 
by presiding officials of the Board. 

(4) Request approval of the Office of Personnel Management to extend the 
notice period for a reduction in grade or removal based upon 
unacceptab I e performance beyond the add it i ona I 30 days granted by 
officials in paragraph 7a. 

e. Servicing Personne I Offices sha I I : 

(1} Provide technical advice and assistance to supervisors and 
management officials in the implementation of this program. 

(2) Review al I disciplinary actions for consistency with rules, 
regulations, and Departmental procedures. 

(3) Inform employees of their employment obi igations. 

(4) Provide advice and assistance on procedures to employees who are 
subject to disc i p I i nary or adverse actions. 

(5) After giving advance notice to the Director of Personnel, coordinate 
with the General Counsel or chief counsel of a field organization in 
order to provide for representation of the Department at hearings 
before the Board. 

f. Supervisors and Managers sha I I : 

(1) Keep employees informed of rules, regulations, and standards of 
conduct, and maintain order and disc 1 p I i ne within the framework of 
estab I i shed procedures. 

(2) Gather. analyze, and consider carefully al I facts and circumstances 
before taking or recommending corrective action. 
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( 3) Issue ora I admonishments, notices of reprimand, and initiate 
proposed actions after consultation with the appropriate servicing 
personnel office. 

7. STAFF ADVICE IN CONNECTION WITH TAKING ACTIONS. Managers are encouraged to 
seek adv 1 ce and ass 1 stance 1 n effect 1 ng act 1 ons, as needed, from the servicing 
personne I office. A I I I etters of reprimand, adverse action proposa Is and 
decision letters, and letters of termination must be concurred in by the 
servicing personnel office prior to delivery to the employee. 

IW I LL I AM S. HEFFELFINGER 
ID i rector of Administration 
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(and i i ) 

CHAPTER - GENERAL 

1 . 
2. 
3. 
4. 
5. 

Taking Disciplinary Actions 
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CHAPTER I 

GENERAL 

I -1 

1. TAKING DISCIPLINARY ACTIONS CONSTRUCTIVELY. 

a. The objective of a disc i p I i nary action is the deve I opment, correction, and 
rehab i I i tat ion of the emp I oyee. Constructive disc i p I i ne encourages 
emp I oyee acceptance of respons i bi I i ty and foresta I Is the deve I opment of 
situ at i ens in which there is no a I ternat i ve to remova I . Corrective action 
is taken on I y when necessary and, then, to correct an adverse situation 
promptly and with equity. 

b. The corrective action taken should be the minimum thought necessary to 
bring about the correction required. Repeated infractions are prima 
facie evidence that the previous disciplinary action was insufficient to 
bring about correction and more severe corrective actions shal I normally 
be assessed in such cases. 

c. Disc i p I i nary act i ens are persona I matters and, to the maxi mum extent 
feasible under the circumstances, should be accomplished in private. 
In order to have the maxi mum corrective effect, disc i p I i nary actions 
should be administered as soon as possible after a supervisor becomes 
aware of an employee breach of the rules. Interviews and inquiries 
concerning such act i ens are conducted private I y and in such a manner as to 
minimize personal embarrassment. The minimum number of persons possible, 
consistent with the need for fact gathering, i nterna I coordination, and 
I abor management re I at i ens ob I i gat i ens shou Id be i nvo I ved in, or made 
party to, the action. 

2 . TECHN I CAL CONS I DERA TI ONS . 

a. Cause. An i dent i fi ab I e cause must exist before an adverse or disc i p I i nary 
act 1 on is proposed. The cause sha I I be stated in 'the notice of proposed 
action and reference in the letter of final decision in terms of what 
happened rather than cone I us i ens based on the factua I occurrence. 

b. Reasonableness. 

(1) Each situation is evaluated on the basis of its own factual 
circumstances to assure that the action proposed and taken is reason
able under those circumstances. 1 I lustrative of factors to be 
considered are: 

(a) The nature and seriousness of the offense, and its relation to 
the employee's duties, position, and responsibi I ities, including 
whether the offense was intentional, technical, or inadvertent, 
or was committed maliciously or for gain, or was frequently 
repeated; 
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(2) 

(b) The employee's job level and type of employment, including 
supervisory or fiduciary role, contacts with the public, and 

prominence of the position; 

(c) The employee's past disciplinary record; 

( d) The emp I oyee' s past work record, inc I ud i ng I ength Of service, 
performance on the job, ab i I i ty to get a I ong with fe I I ow 
workers, and dependab i I i ty: 

(e) The effect of the offense upon the employee's abi I ity to perform 
at a satisfactory level and its effect upon supervisors' 
confidence in the employee's abi I ity to perform assigned duties: 

(f) Consistency of the corrective action with those imposed upon 
other employees for the same or similar breaches within the 
organization: 

(g) Consistency of the corrective action with Attachment 1, "Guide 
to Selecting Corrective Action in Discipline Cases"; . 

(h) The notoriety of the breach or its impact upon the reputation of 
the DOE; 

(f) The clarity with which the employee was on notice of any rules 
that were violated in committing the breach, or had been warned 
about the conduct in question; 

Ul Potential for the employee's rehabi I itation: 

(k) Mitigating circumstances surrounding the offense such as unusua I 
job tensions, personality problems, mental impairment, harass
ment, or bad faith, ma\ ice, or provocation on the part of others 
involved in the matter; and 

(I) The adequacy and effectiveness of a I ternat i ve sanctions to deter 
such conduct in the future by the employee or others. 

Not al I of the factors apply in every case. Thus, the relevant 
factors given the circumstances of each Individual case must be 
considered, and a responsible balance within tolerable I imits Of 
reasonableness must be struck. The relevant factors must not be 
eva I uated mechanist i ca I I y by formu I a. 

c. Timeliness. Investigation of situations that could lead to disciplinary 
actions should be initiated while information is fresh and readily 
avai I able. Normally an action should be initiated as soon as the facts 
have been ascertained. If a substantial delay in effecting an action can 
be anticipated, the employee should be informed that the action is being 
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1-3 (and 1-4) 

considered, that a determination wi I I be made when possible on a course 
of action, and that he. or she wi II be informed when this decision is 
made. 

3. DELIVERY OF NOTICES. When practical, it is desirable that notices of 
proposa I , i:Jec is ion, and reprimand be de I i vered persona I I y and exp I a i ned to the 
employee. An attempt should be made to have the employee acknowledge receipt 
in writing on a, copy of the notice. In cases where it is difficult or impos
sible to reach the employee in person, the notice should be transmitted by 
certified or registered ma i I , return receipt requested, and a copy sent vi a 
regular mai I. Al I notices of decision must be delivered to the employee at or 
before the time the action becomes effective. 

4. RECORDING ACTIONS. 

a. Documentation of actions taken under this Order are sent to the servicing 
personnel office for retention. Submissions include copies of the notice 
of Pro(losed action. the answer of the emp I oye1~ if written, a summary 
thereof if made ora I I y, the dee is ion notice, and any order effecting the 
action together with any supporting material . A record should also be 
made of the circumstances of each case, inc I ud i ng the date of de I i very of 
notices and the sequence of any pertinent events. 

b. The background records of actions (excluding the Standard Form 50, 
"Official Personnel Action") are not filed in the official personnel 
folder (OPF). They are kept in a separate file, which is incorporated in 
the appea I or grievance f i I e if the emp I oyee appea Is or grieves the . 
action. 

c. If the supervisor writes a Memorandum confirming the subst i nee of the ora I 
admonishment, a copy shal I be furnished to tt1e employee. Memorandums of 
Ora I adman i shment sha I I not be f i I ed i n the OPF . 

d. Notices of reprimand shall be filed on the left (temporary) side of the 
OPF for a period not to exceed 1 year or unti I the employee leaves the 
DOE, whichever is ear I i er, or they may be removed ear I i er if the offi c i a I 
issuing the notice so directs. 

e. The Standard Form 50 recording an adverse action is maintained as a 
permanent record in the employee's OPF. 

5. OFFICIAL TIME. Employees who are issued proposed notices of adverse action, 
1nciud1ng proposed notices of reduction in grade or removal based on unaccept
able performance, shal I be given a reasonable amount of official time to 
review the mater i a I re I i ed on to support the action, to prepare an answer, 
and to secure affidavits, if he or she is otherwise in an active duty status. 
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CHAPTER XI 

TYPES OF DISCIPLINARY ACTIONS, COVERAGE, AND PROCEDURES 

1. ORAL ADMONISHMENT. 

a Cover age· A I I emp I oyees within the scope of this Order are covered by 
this paragraph. 

b. Use. There is no prescribed format for an ora I adman i shment. It is 
part i cu I ar I y su i tab I e to s i tuat i ans which can be corrected by the emp I oyee 
and is used where it is anticipated that it wil I achieve the required 
changes in conduct, habit, or work method. 

2. NOTICE OF REPRIMAND. 

a. Coverage. Al I employees within the scope of this Order are covered by 
this paragraph. 

b. Use. The notice of reprimand should be used in those situations which 
require an action more stringent than an oral admonishment, such as where 
an employee has not responded constructively to oral admonishments for the 
same or similar. breaches. In some situations a notice of reprimand may be 
the last step in a progression of penalties before removal if the employee 
has been given a clear warning that a further offense could lead to 
remova I. 

c. Contents. Notices of reprimand sha I I specify c I ear I y the nature of the 
1 nfract ion or transgression, inc I ud i ng specific information re I ated to 
that reason such as times, dates, and circumstances that required correc
tive action to be taken. It should inform the employee of all time 
I imits, the right to grieve, where to seek assistance regarding the 
grievance procedure, of the right to representation, and that the notice 
wi 11 be filed in the OPF for a period of 1 year unless the employee leaves 
the DOE sooner. (Attachment 2 contains an examp I e of a notice of 
reprimand.) 

3. SUSPENSION FOR 14 DAYS OR LESS. 

a. Coverage. The fo I I owing DOE emp I oyees are covered by this paragraph: 

(1) Al I employees in the competitive service. 

(2) A I I emp I oyees who occupy a pas it ion in schedu I e A or schedu I e B of 
part 213 of Tit I e 5, Code of Federa I Regu I at i ans, and 
FPM chapter 213. 
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b. Procedures. 

( 1 ) Notice of Proposed Suspension for 14 Days or Less. The notice must 
ind 1 cate c I ear I y that it 1 s a proposa I rather than a fi na I dee is ion, 
and that the f i na I dee is ion w i I I not be made unt i I after receipt of 
the employee's reply or after the expiration of the time period for 
rep I y if no rep I y i s made. It sha I I a I so i nform the emp I oyee where 
and to whom the reply shal I be directed and the right to: 

(a) Review the material supporting the action proposed in the 
notice. While not required, proposing officials are encouraged 
to attach to the notice of proposal copies of al I supporting 
material 

(b) A reasonable time to answer (but not less than 24 hours) orally 
and in writing, and to furnish affidavits and other documentary 
evidence in support of the answer. 

(c) Be represented by an attorney or other Representative. (See 
FPM chapter 752, DOE 3710.1, and the labor management agreement 
if the employee is included in a bargaining unit.) (Attachment 3 
conta i ns an examp I e of a not ice of proposa I . ) 

(2) Notice of Decision. 

(8) 

(b) 

(c) 

The notice of decision shal I be issued at the earliest 
practicable date after the receipt of the employee's reply, or 
after exp i ration of the ti me a I I ocated for the emp I oyee' s 
answer. in arriving at the written decision, only the reason(s) 
specified in the notice of proposed action and any answer of the 
employee or his or her representative wi I I be considered. 

The decision shal I state which reason(s) were relied upon and 
which were not (tel I the employee which reasons in the proposal 
notice were determined to be val id and which were dismissed and 
why) and, if the proposed suspension is determined to be 
warranted, the effective date of the action. No new reasons may 
be added to the letter of decision. 

The notice must state the employee's grievance rights and whom 
to contact regarding these rights. (Attachment contains an 
example of a notice of decision.) 

4. REMOVAL, SUSPENSION FOR MORE THAN 14 DAYS, OR REDUCTION IN GRADE. This 
paragraph app I 1 es to, but 1 s not I 1m1 ted to, d 1sc1 p I 1 nary act 1 ons based on 
conduct related factors or disciplinary actions that involve both conduct 
and performance re I ated factors. An emp I oyee may be removed or reduced in 
grade for misconduct or for unacceptable performance. The regulatory and 
procedural requirements are different in each case. For procedures on 
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reduction in grade or removal of an employee based solely on unacceptable 
performance, seepage 11-5, paragraph 5. When an employee is removed, " 
suspended for more than 14 days, or reduced in grade based on unacceptable 
performance and for misconduct, or for misconduct alone, this paragraph 
app I i es. However, such actions must promote the efficiency of the service. 

a. Coverage. The fol lowing Departmental employees are covered by this 
paragraph: 

(1) Al I employees in the competitive servi1ce who are not serving a 
probationary or trial period under an initial appointment, or who 
have completed 1 year of current continuous employment under other 
than a temporary appointment I i mi ted to 1 year or I ess. 

(2) A I I emp I oyees who are preference e I i g i b I es in the excepted service 
who have completed 1 year of current continuous service in the same 
or similar positions. 

(3) An emp I oyee with competitive status who occupies a position in 
schedu I e-B of part 213 of Tit I e 5, Code of Federa I Regu I at ions, and 
FPM chapter 213. 

b. Procedures. 

(1) Notice of Proposed Action. 

(a) The notice of proposed action must state clearly the reason(s) 
for proposing the action and include the specific information 
that supports that reason. such as ti mes.. dates, and c i rcum
stances. It shal I inform the employee that if the proposed 
action is taken, it w i I I not become effective ear I i er than 
30 days from the date of receipt of the notice. Additionally, 
the emp I oyee sha I I be i nformed of the r i ght to : 

1 Review the material supporting the reasons for the action 
proposed i n the notice . Wh i I e not requ i red, propos i ng 
offi c i a Is are encouraged to attach to the notice of proposa I 
Cop i es of a I I support i ng mater i a I . 

2 A reasonable time, but not less than 7 days, to answer orally 
and in writing, and to furnish affidavits and other docu
mentary evidence in support of the answer. 

3 Be represented by an attorney or other representative. (See 
FPM chapter 752, DOE 3710. 1 , and the I abor management agree
ment if the employee is included in a bargaining unit.) 

(b) The notice of proposed action must indicate clearly that the 
notice is a proposa I and that a fi na I dee is ion wi I I not be made 
unt i I after receipt of the emp I oyee' s rep I y or after expiration 
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of the ti me period for rep I y. It must a I so inform the emp I oyee 
where and to when to direct a reply. (Attachment 5 contains an 
example of a notice of proposal. ) 

(c) The person designated to hear the employee's oral answer shal I 
have the authority to either make or recommend a final decision 
on the proposed adverse action. 

(2) Exception. 

(a) The fol lowing exception to the 30-day notice period is 
authorized. 

(h) 

(c) 

1 The 30-day advance notice period is not required when there 
is reasonahle cause to believe the employee has committed a 
crime for which a sentence of imprisonment may he imposed. 
This exception shall not he invoked solely on evidence O' 
the emp I oyee' s arrest. However, in those instances where 
there is evidence that the employee was arrested and held 
for further legal action by a magistrate or was indicated by 
a grand jury, there wou Id be reasonab I e cause for be I i ev i ng 
the employee committed a crime. 

2 If this exception is invoked, the employee may be required 
to furnish any answer to the proposed action and affidavits 
and other documentary evidence in support of the answer 
within such time as under the circumstances would be reason
able, but not less than 7 days. 

3 When the c i rcumstances requ i re i mmed i ate act ion, the emp I oyee 
may be placed in a nonduty status with pay or such time, not 
to exceed 10 days, as is necessary to effect the action. 

Currently, the. above is the only exception. to the 30-day notice 
period. In d1sc1pl inary s1tuat1ons 1nvolv1ng a need to keep the 
emp I oyee away from his or her position, a temporary reassignment 
during the 30-day advance notice period may be advisable. 

In emergency, nond i sci p I i nary s i tuat i ens i nvo Iv i ng the need to 
remove the emp I oyee from the premises i mmed i ate I y, the emp I oyee 
shou Id be required to take sick or annua I I eave, as appropriate, 
or I eave without pay, if the emp I oyee has exhausted his sick 
and annual leave. However, after the immediate emergency passes, 
the employee must be returned to duty if he or she is able to 
perform. If subsequent adverse action is to be initiated, the 
employee must be maintained in a pay status during the notice 
period. 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

DOE 3750. 1 
3-23-83 

I 1-5 

{d) Before taking any action in the above situations, consult with 
the Office of Personne I , Personne I Po I i c i es and Programs 
Division, Emp I oyee/Labor Management Re I at i ans and Safety Branch. 

(3) Notjce of Decjsjoq. 

(a) The notice of decision shal I be issued at the earliest 
practicable date after receipt of the employee's reply or 
expiration of the time al located for the employee's answer. In 
arriving at the decision, only the reasons specified in the 
notice of proposed action and any answer of the employee or his 
or her representative made to the designated official wi I I be 
considered. 

(b) The dee is ion sha 11 state which reason(s) were re I i ed upon (te 11 
the employee which reasons in the proposal notice were deter
mined to be va I id and which were dismissed and why), and if the 
proposed action is determined to be warranted, the effective 
date of the action. No new reasons may be added to the notice 
of decision. 

(c) It shal I contain information regarding appeal and representation 
rights and the name of the individual who the employee may 
contact concerning appea I rights and procedures. 

(d) It shal I be delivered to the employee at or before the time 
the action becomes effective. (Attachment 6 contains an example 
of a notice of decision.) 

5. REDUCTION IN GRADE OR REMOVAL BASED ON UNACCEPTABLE PERFORMANCE. An employee 
may be reduced 1 n grade or removed at any t I me clur 1 ng the performance 
appraisal cycle that the employee's performance in one or more critical 
e I ements of the job becomes unacceptab I e. The procedures and requirements 
for such act i ans are separate from those contained in paragraph 4. 

a. 

b. 

c. 

Coverage. This paragraph applies to al I employees, except those excluded 
1n paragraph 3 of Attachment 8. 

Reasonable Time. Before proposing a reduction in grade or removal under 
this paragraph, the employee shall be informed of the critical element(s) 
for which performance is unacceptab I e, and 9 i ven a reasonab I e ti me to 
demonstrate acceptab I e performance for the er it i ca I e I ement(s) identified 
as unacceptab I e. Reasonab I e ti me means an amount of ti me commensurate 
with the duties and responsibi I ities of the employee's job which is 
sufficient to a I I ow the emp I oyee to show whE,ther he or she can meet 
mini mum performance standards. 

One-year Limitation. Title 5, United States Code, section 4303(c)(2), 
places a 1-year time restriction on the age of instances used to support 
the demotion or remova I of an emp I oyee for unacceptab I e performance. 
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d. Procedures. 

( 1) 

(2) 

(3) 

( 4) 

Notice of Proposed Action. An employee whose reduction in grade or 
remova I 1 s proposed under this paragraph is ent it I ed to 30 days 
advance wr i tten not i ce of the proposed act i on . The notice sha I I 
Identify the specific instances of unacceptab I e performance by the 
employee on which the proposed action is based and the critical 
e I ements of the emp I oyee' s position i nvo I ved in each instance of 
unacceptab I e performance. It sha I I inform the emp I oyee of the right 
to: 

(a) Be represented by an attorney or other representative (See 
FPM chapter 752, DOE 3710 1, and the labor management agreement 
If the employee is included in a bargaining unit.) 

(b) A reasonable time to answer orally and in writing. 

Extension of Notice Period. The 30-day advance notice period may be 
extended for not more than 30 add it i ona I days by an authorized 
Departmental official (see page 3, paragraph 6a(6)). Requests to 
extend further the notice period sha I I be referred by the dee id i ng 
official to the Director of Personnel, who may request prior approval 
from the Office of Personnel Management. 

Notice of Decision. The written decision to retain, reduce in grade, 
or remove an employee shal I be issued within 30 days after the date 
of expiration of the advance notice. In the case of a reduction in 
grade or removal under this paragraph, the written decision shall 
specify the instances of unacceptable performance by the employee on 
which the reduction in grade or removal is based. Instances of 
unacceptable performance more than 1-year ol.d as of the date of the 
notice of proposal may not be used as a basis for action 1n connec
tion with the decision. It shal I contain information reqarding 
appeals and representation rights and the name of the lnaividual who 
the employee may contact concerning appeal rights and procedures. It 
shal I be delivered to the employee at or before the time the action 
becomes effective. 

Performance Improvement. If, because of performance improvement by 
the employee during he notice period, the employee is not reduced in 
grade or removed, and the emp I oyee' s performance continues to be 
acceptable for 1 year from the date of the advance written notice, 
any entry or other notation of the unacceptable performance for which 
the action was proposed under this section sha I I be removed from any 
Departmental records relating to the employee. 

----------- -
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6. TERMINATION. 

11-7 (and 11-8) 

a . Coverage. The fa I I owing emp I oyees are covered by this paragraph: 

(1) Al I employees in the competitive service who are serving a 
probationary or trial period under an initial appointment or who have 
not comp I eted 1 year of current continuous emp I oyment under other 
than a temporary appointment I i mi ted to 1 year or I ess. 

(2) A I I emp I oyees in the excepted service, except preference e I i g i b I es 
who have comp I eted 1 year of current continuous service in the same 
or similar positions. 

b. Procedures. This paragraph applies to, but is not I imited to, removals 
based on conduct related factors or disciplinary actions that involve both 
conduct and performance re I ated factors. If the emp I oyee is being reduced 
in grade or removed for unacceptab I e perfoi·mance, the requirements of 
paragraph 5 of this Order app I y for excepted service emp I oyees who have 
comp I eted 1 year of current continuous emp I oyment in the same or s i mi I ar 
positions. 

c. "Notice of Termination. The notice must state the reasons for the 
term i nat 1 on. (Attachment 7 contains an examp I e of a notice of 
termination. ) 
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CHAPTER 111 

NONO I SC I PL I NARY ADVERSE ACTIONS 

111-1 (and 111-2) 

1. COVERAGE. The fol lowing DOE employees are covered by this paragraph: 

a. All employees in the competitive service who are not serving a 
probationary or tr i a I period under an in it i a I appointment or who have 
comp I eted 1 year of current continuous emp I oyment under other than a 
temporary appointment I imited to 1 year or less. 

b. Al I employees who are preference eligibles in the excepted service who 
have completed 1 year of current continuous service in the same or 
s i mi I ar positions. 

c. An emp I oyee with competitive status who occupies a position in schedu I e B 
of part 213 of Title 5, Code of Federal Regulations, and FPM chapter 213. 

2. REMOVAL, REDUCTION IN GRADE OR PAY, OR FURLOUGH FOR 30 DAYS OR LESS. An 
emp I oyee may be subject to an adverse act 1 on even though there 1 s no de I in-
quency or misconduct on his or her part. The action is not taken for disc i -
p I i nary reasons. Examp I es of such nond i sci p I i nary actions taken by management 
are: 

a. Furlough because of lack of funds or work. 

b. Demotion resulting from a reclassification action which results in a loss 
of grade or pay but no entitlement to grade retention. 

c. Demotion or separation because of medical disqualification. 

d. Reduction in the number of hours of duty per- week for a part-time 
employee. 

3. PROCEDURES. Nondisciplinary adverse actions are processed in comp I iance with 
the procedures used for adverse actions in Chapter I I , except the advance 
written notice and opportunity to answer are not necessary for fur I ough 
without pay due to unforeseeab I e circumstances such as sudden breakdowns in 
equipment, acts of God, or sudden emergencies requiring immediate curta i I ment 
of activities. Constructive efforts shou Id continue wh i I e the nond i sci -
p I i nary adverse action is in process to I ocate other su i tab I e assignments 
which wi I I reduce the employee's financial loss and disruption in his or her 
career. 
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CHAPTER IV 

REPRESENT AT I ON, APPEALS; AND GR I EVANCES 

1. REPRESENTATION. 

IV-1 

a. Emp I oyees who have received a notice of proposed disc i p I i nary action are 
ent it I ed to be represented by an attorney or other representatives. In 
addition, employees may be accompanied by a representative when makinq an 
oral reply to a notice of proposed adverse action. If an employee of"'the 
Department is selected as a representative and that person is wi I I ing to 
serve, the representative's supervisor, acting independently or in 
concert with the supervisor of the selecting employee, may disallow the 
employee's choice on the basis that the: 

( 1) Ind iv i dua I activities as a representative wou Id cause a conf I i ct 
of interest or position; or 

(2) Release of the employee from his or her official position would give 
rise to unreasonab I e costs to the Government; or 

(3) Individual's priority work assignments preclude his or her release 
from officia duties. 

b. The terms of any app I i cab I e co I I ect i ve bar·ga in i ng agreement govern 
representation for employees in an exclusive bargaining unit. 

c. This paragraph does not app I y to represent:at ion during appea Is before the 
board and in cases of disciplinary actions that are grieved. (See Title 5, 
Code of Federal Regulations, section 1201 .31, for procedures governing 
representation during appea Is before the board and DOE 3771 . 1 concerning 
representation during grievances.) 

2. APPEALS. 

a. Employees in the Competitive Service or Who Are Preference El iqibles. 
Emp I oyees a re ent 1 t I ed to appea I the fo 1 I ow 1 ng act 1 ons to the boa rd 
beginning with the day after the effective date of the action unt i I not 
later than 20 calendar days after the effective date: 

( 1) Adverse actions, except suspensions of 14 days or I ess; 

(2) Reduction in grade or removal based on unacceptable performance; and 

(3) Adverse actions or reduction in grade or removal based on 
unacceptab I e performance coup I ed with an a I I egat ion of prohibited 
discrimination. 
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b. When a decision letter is issued to an employee on a matter appealable to 
the board, the emp I oyee sha I I be provided: 

(1) Notice" of the ti me I i mi ts for appea I i ng to the board and the 
address of the appropriate board office for fi I i ng the appea I ; 

(2) A copy of the board's regulations: 

(3) A copy of the Merit Systems protection Board Form 20, "Merit Systems" 
Protection Board Appea Is Form": and 

(4) Notice of 8ny applicable rights to a grievance procedure. 

c. Petitions for Review. A request to the board to review the initial 
dec1s1on of a presiding official shal I be recommended by the servicing' 
personnel office to the Director of Personnel and arrive as soon as 
possible after receipt of the initial decision. Such recommendations 
sha I I estab I i sh that: 

(1) New and material evidence is avai I able that, despite due di I igence, 
was not ava i I ab I e when the record was c I osed: or 

(2) The decision of the presiding official is based on an erroneous 
interpretation of statute or regulation. 

d. Prohibited Personne I Practice. Any emp I oyee who be I i eves that a 
d1sc1pl 1nary or corrective action taken against him or her is a prohi
bited personnel practice under Title 5, United States Code, section 2302. 
may fi I e a comp I a int with the spec i a I counse I of the board. 

3. GR I EYANCFS See DOE 3771 .1 concerning grievances. 
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1. GENERAL. 

Attachment 1 
Page 1 

GUIDE TO SELECTING CORRECTIVE ACTION IN DISCIPLINE CASES 

a. This guide provides a framework by which to r-e I ate the facts of a 
situation to the potential courses of corrective actions. It is not 
intended to replace supervisory judgment nor dictate the selection of 
corrective actions. Meehan i ca I use of the guide must be avoided. 

b. The guide exp I a ins many of the common breaches of regu I at ions and conduct. 
It is not a pena I code and is neither intended to I i st a I I potent i a I 
situations requiring corrective action nor is it intended to imp I y that 
notices contain the precise I anguage in the (JU i de. The guide sets forth a 
po I icy framework by which a I I breaches of requ I at ions or conduct, whether 
specif i ca I I y des er i bed or not, may be eva I uated so that a sound, support . 
able corrective action may be instituted. 

c. The guide does not dictate the specific corrective action to be assessed 
in a particular situation. It reflects the relative severity of various 
breaches and estab I i shes the range within which corrective actions usua I I y 
fa 11 . Wh i I e the I i sted maxi mum corrective action cannot be exceeded 
un I ess otherwise authorized by a higher I eve .I off i c i a I with de I egated 
authority (see page 3, paragraph 6a(3)), a corrective action less severe 
than the mini mum for the range may be used if the management offi c i a I 
determines this to be appropriate under the circumstances existing in the 
situation being considered. Thus, if the guide shows reprimand as the 
maximum, the supervisor may determine no formal action is needed or may 
use either an oral admonishment or a reprimand. If Suspension is the 
I i sted maxi mum, an ora I admonishment, a rep1- i mand ! , or a suspension of any 

number of calendar days up to and including that shown in the guide could 
be assessed. A maxi mum of remova I permits a choice of an ora I admonish
ment, a reprimand, a suspension or remova I . 

d. Wnen consider i ng wh i ch co I umn of the gu i de i s to be used, it is not 
necessary to estab I i sh that prior breaches of regu I at ion or conduct under 
consideration were of the same nature as tne current breach. however, if 
the prior breaches are used to determine the appropriate penalty for the 
current breach, the prior breaches must have been in writing, be a matter 
of record, and the emp I oyee must have been permitted to dispute the 
charges to a higher level than the authority that imposed the discipline. 

e. Actions resu It i ng from vi o I at ion of confl i ct of interest w i I I require 
consultation with the General Counsel or chief counsel of a fieid 
organization. 

2. PROGRESSION OF CORRECTIVE ACTIONS. To assure that the minimum level of 
corrective action that can De expected to effect the needed change is used 
and that the employee is provided advance notice of the potential conse
quences of Continued fa i I ure to conform to standards of conduct and 
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performance, a progression of corrective actions is usua I I y app I i ed. This 
progression usua I I y begins with ora I warnings or admonishments and proceeds 
through I etters of reprimand to suspension and, if the emp I oyee continues 
not to accept his or her res pons i bi I it i es, it can cu Im i nate in remova I . 

a. A progression of corrective actions means the app I i cation of increasing I y 
more severe corrective actions as the employee continues to breach the 
employment relationship. (see page 3, paragraph 5, of this attachment for 
procedures on prior breaches. ) This means that where a 3-day suspension 
was imposed for a first offense, a second offense would cal I for at least 
a 3-day suspension even though the applicable items in the guide might " 
show a range of reprimand to removal. Similarly, if a 5-day suspension 
was imposed for a second breach, consideration of corrective action to be 
imposed for a third offense would begin with a 5-day suspension. 

b. A removal for misconduct is effected only after a progression of 
corrective act i ans un I ess except i ona I circumstances exist. A progression 
need not inc I ude suspens i ans if the preceding reprimands c I ear I y show 
that the employee has been given understandable notice of management's 
concern and of the action that management might take in the future if the 
basis for that concern continues. 

3. COMBINATION OF BREACHES. A set of circumstances may. involve only one breach, 
may appear to involve more than one breach when there is only one, may 
involve more than one significant breach, or may involve more than one breach 
only one of which is significant. 

a. Ava id mu It i p I i cation of a sing I e cause into sever a I breaches, and 
refrain from I oad i ng on petty breaches when the major cause provides 
ample basis for taking necessary action. 

b. When different, significant breaches occur in combination, each breach 
may be included as a cause of action. A more severe corrective action 
may be assessed than would be appropriate for each breach singly; but it 
may not exceed that allowable for the most serious of the breaches as 
determined by applying the column appropriate for the number of breaches 
occurring in combination, inc I ud i ng prior breaches, if any. 

4. SERIES OF BREACHES. A series of breaches consists of more' than one breach 
committed by an employee at different times in such a manner that appropriate 
action could not be completed on each of the breaches individually even 
enough management has proceeded at a reasonab I e pace. This cou Id be because 
there was insufficient time to develop needed background information to 

fu I I y eva I uate ava i I ab I e facts or to fu I fi I I procedura I requirements for 
taking action on one breach before another is committed. 

a. When a determination is made not to take action for a breach, that breach 
may not be used later to support an action for a subsequent breach. 
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b. When management has had sufficient time and opportunity to take corrective 
action for a breach of the emp I oyee-emp I eyer· re I at i onsh i p and fa i Is to do 
so, that breach should not be used as part of a series. 

c. If there has been a series of breaches, a more severe corrective action 
than that shown for a sing I e breach may be considered. This corrective 
action may exceed the maximum allowable under the guide for any of the 
breaches ind iv i dua I I y. Determine the corrective action in the same 
manner as described for combination of breaches in paragraph 3. 

5. PR I OR BREACH. A prior breach as used in the context of this Order is a breach 
of the employment relationship for which a corrective action has been 
assesse<l. Prior breaches may be used in determining the severity of a 
corrective action resulting from a current breach. When used in this manner, 
the prior breach and the resu It i ng corrective action assessed are shown in 
the notice of proposed action and the notice of final, decision. 

a. A suspension shou Id be used on I y if its effective date was within the 
3 years preceding the date of the notice of proposed action on the current 
breach. 

b. An era I admen i shment or a reprimand may be used on I y if its effective 
date was within 1 year preceding the date of the notice of proposed 
action in the current breach. 

c. An era I admen i shment may not be used a I one to support the corrective 
action for a second or subsequent breach. An era I admen i shment may be 
used within the time period specified in subparagraph b to support a 
decision to initiate a reprimand for a breach that might not otherwise 
appear to warrant that level of corrective action. When used in this 
manner, the admen i shment must be cited in tl1e I etter of reprimand. An 
oral admonishment may not be used to support an adverse action. 



- - - -

\hi\ '""'t ,m., tlw- tfltl'tr11l1llon\hlp~ rtf tt.. ,,, r1ctor1 tn t"' -tt,i:t11\ln1r1 ,,,t!9 btlt "fftht• . 
••l••lfshfs lddlttonal procrd•••I rtqulr....,nt• oor .. t1111tlcall1 prr\trtbos tltf specific corrtctlvr 
., t '"!t, 

r"ro .... .11lf"" r>n hn" t~ ba~Cc corrrctlwt action 'llllS •rtfffl aftlf on ... '"1 f1wor .. b1e or ... ,,.,or1bte 
tl ... •t• ..,Ith ••1 ••Isl w••• cooslc!Pr~ nrrd oot br lllCloolrd In notlt•• bot ..,,t Ito 1v1ll1blr for 
11bSt1Ufnl ~''· fhe Ro1rd h11 twld. llo.-ver, thlt I llOtlce af decision which c01tt1fn1 ,,,o,...tloft 
th1t d..,.nstr1tr1 tllat 111 •ltl91tl119 factor• hid brrn c0111ldored ••4 1 rospon1tblt J•d,..nt hid bttn 
r'acht~ th•t 1 t111tr pen1tt1 Ml\ ln1d~qu1te ••1 be tntlt1td to greater deftrenct frUll tht lo1rd. 

I. lastc corrtctlve action z. r1•orlble el ... •t• J. Unf1•or1bl1 e1,..nt1 •• lllt corrtctl .. 1etlon 
h tlle .... lll•t -Id are "'°'' COllllder•- art coo1lc1Pr1tlo•• 111111td resolts fr .. 
lie IStd lf thfrt ... rt u .. , ..,tch trod ..,tch ttod to''""' 1 t1tlfhl119 of f 1vor1blt 
oo otlltr c101lder1tlon1. -·• tllt tmposltl• ""d for •r• 1ev1re 1od "'f1vor1bl1 tltet•t• 
Ith ........ , el hn _,. ectlo• th10 h lo rtl1tloo1blp to tlle 

correctt" ecttOll. •'"'"' tah•. •reach. 
•• ~- l11tlodt• ort: lllCl..itd "" 

111 l1t11rt. •• Slt111tl•· 1. torrectl .. 1ctlon 1 • 'Cit:''' cerrectl•e Ill SerlOYl•e11. 'fif pH ( DrHCMI • ec .. h •ter. 
Ill '""''""'oces. Ill Pon .. 111tJ er • ...... tllt .. , .. 
10 Uftct. ........ u ....... Ill s .. .,. •• 1 .... er 111 l•f•Nltl•• 
IU lotorltlJ. lllodlot. ,,, loprlu..i. 1•1ll1bl1 at ti .. of 

IZI lotlc ... ots er (JI Adllo•lsllltot. ectloa 1od Is specl-
•• le~1bllllltlwt prowoc•tl•••· flc1llr sllttd I• 

polrollal ol IJl C.lp1bllltle1 of •• tool>l••tlon or ootlct or ''""°''' corrtcll•e ectlon. etlltrs. &reecllis. lttlOll. 

llblrt ... e••loellCe 
141 Rltl91Uot 

Serles or breeches. c. clrc•stlocH. c. •• Corrtctl•t action 
OJ "PlOyee I ~11lion. decided .,.. Is 

b. !.~"1!!· •• 11ture of ot'!_i:_ dettroloed bnd on 
•• Con1l1ttncz of correc· 6reKht,. 111 1w1ll1ble lnlor· 

the K~f!!!· - Ill l::Jth ef senrlct. ..tlon lnclwdlng 
Ill Qoll flt of 110rt •• lett~ of otMr ...,1oree'1 repl1 to 

•• Ac1P~1c{el effect of •htor1 • ireK 1. notice of prapostd 
1i~n1 corre<llve IJI hr-11 rop1111t1 .... ectlon. Stilt 
actloris: --· (41 Past c11ttrl .. tl0111. f. ~'!l•e wlllf•!· corrective tctlo• 

I 5 I ltcord of Cooptrl· !!.!!.· decided opon and 
tlltN!ll. tffectl•e dote In 

161 lecord of ac•te ... 110tlct of decl•lo•. 
-t. 

111 ~- 1 ... 1. 
Ill P11t llOrt: ttclfd. 
( 9) PtrfO ... llCt oa J•. 

1101 •mi, 11e ttt '''"' 
with ''""' "°"'"· 1111 a.,endabll I t1. 

- - - - - - - - - - - - -

i!; 
rt 

"U'" 
'" n 
"' :::r CD 3 

CD 
:J 

,. rt 

wD ,o 
N rT1 
w 
' 00 w 

w -.J 

"' 0 

~ 

- -



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

DDE 375D. 1 
3-23-83 

CAUSE ACTION 

Attachment 1 
Page 5 

First Breach Second Breach Thi rd Breach 

1. Delay or failure to carry 
out assigned work or 
instruction in a reason
able period of time. 

2. Insubordinate defiance of 
authority, refusa I to 
comply with proper orders, 
wanton disregard of direc
tives or insolence. 

3. Tardiness of less than 1/2 
hour. 1 I 

4. Unauthorized absence of B 
hours or less, tardiness 
over 1/2 hour, leaving the 
job without permission or 
delayed return from lunch. 

5. Unauthorized absence of 
more than B hours. 21 

6. Fa i I ure to request I eave 
according to established 
procedures. 

7. Failure to honor a val id 
denial of a leave request. 

B. Loafing or sleeping on duty: 

a. 

b. 

When hazard to person
ne I or property 1s not 
acute or when no 1 nJ ury 
or loss is involved. 

When hazard to person
ne I or property 1s 
acute or when there 
has been 1 nJ ury or 
significant loss. 

Reprimand 

Reprimand 
to 
Removal 

Reprimand 

Reprimand 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to 5-Day 
Suspension 

Reprimand 

Reprimand 
to Removal 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to 
Removal 

Reprimand 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to 10-Day 
Suspension 

Reprimand 
to IC)-Day 
Suspension 

Reprimand 
to 10-Day 
Suspension 

Reprimand 
to 10-Day 
Suspension 

5-Day 
Suspension 
to Removal 

Reprimand 
to Removal 

5-Day 
Suspension 
to Removal 

I -Day 
Suspension 

Reprimand 
to Removal 

5-Day 
Suspension 
to Removal 

5-Day 
Suspension 
to Removal 

5-Day 
Suspension 
to Removal 

Reprimand 
to Removal 

10-Day 
Suspension 
to Removal 
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9. Care I ess workmanship or 
neg I i gence. 

When consequences are 
extreme, an attempt is 
made to conceal defec
tive work or there is 
an unauthorized attempt 
to remove or destroy 
work. 

10. Careless workmanship 
resu I t i ng i n poss i b I e 
or actual minimal dam
age to property and 
minor disruption of 
mission. 

11 . 

12. 

When possible or actual 
major damage to proper
ty 1s involved with 
significant mission 
disruption or possible 
or actual danger to the 
I i ves or we I I being of 
other emp I oyees. 

Loss of, damage to, 
unauthorized use or 
destruction of proper
ty, records or informa
tion. 

When wi I lfulness or 
intent is involved. 

Theft, actual or 
attempted. (Penalty 
is determined pr i mar i -
ly by value of property, 
mitigating circum
stances, employee's 
employment history and 
employee's explanation.) 

ACTION 

DOE 3750. 1 
3-23-83 

First Breach Second Breach Thi rd Breach 

Reprimand 

Reprimand 
to 5-Day 
Suspension 

Reprimand 

Reprimand 
to Removal 

Reprimand 

Reprimand 
to Removal 

Reprimand 
to Removal 

Reprimand 
to 5-Day 

Suspension 

Reprimanded 
to Removal 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to Removal 

Reprimand 
to 5-nay 
Suspension 

Reprimand 
to Removal 

Reprimand 
to Removal 

Reprimand 
to Removal 

5-day 
Suspension 
to Removal 

Reprimand 
to Removal 

5-Day 
Suspension 
to Remova I. 

Reprimand 
to Removal. 

5-Day 
Suspension 
Reprimand 

5-Day 
Suspension 
to Remova I 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
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I 
I 
I 
I 
I 
I 
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CAUSE 

13. Deliberate misrepresen
tation: falsification, 
exaggeration, or conceal
ment of a mater i a I fact 
in connection with any 
official document: or 
with ho Id i ng of mater i a I ' 
facts in connection with 
matters under off i c i a I 
investigation. 

14. Rude, boisterous play 
which adversely affects 
production, discipline, 
or mora I e: use of 
abusive or offensive 
I anguage: quarre I i ng or 
interfering with the 
prodution of others. 

15. Fighting, threatening 
or inflicting bodily 
harm on anotner, physi
cal resistance to com
petent authority or 
indecent or immoral 
conduct. 

16. Gambling during work
ing hours. 

17. 

18. 

19. 

Promotion of or 
ing in Operation 

gan i zed gamb I i ng 
premises. 

assist
of or
on 

Abusing, using or sell
ing intoxicants or drugs 

on duty. Reporting for 
duty drunk or impaired 
by intoxicants. 3/ 

Being on duty so intoxi
cated as to be unab I e to 
properly perform assigned 
duties, or to be a hazard 
to se If or others. 3/ 

ACTION 

Attachment 1 
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First Breach Second Breach Thi rd Breach 

Reprimand 
to Removal 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to Removal 

Reprimand 

Reprimand 
to Removal 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to Removal 

Reprimand 
to Remova I 

Reprimand 
to Remova I 

Reprimand 
to Removal 

Reprimand 
to 5-Day 
Suspension 

5-Day 
Suspension 
to Remova I 

Reprimand 
to Removal 

5-Day 
Suspension 
to Removal 

5-Day 
Suspension 
to Removal 

Reprimand 
to Removal 

5-Day 
Suspension 
to Removal 

Reprimand 
to Removal 

10-Day 
Suspension 
to Removal 

5-Day 
Suspension 
to Removal 

5-Day 
Suspension 
to Removal 
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Fi rst Breach Second Breach Thi rd Breach 

Failure to honor acknow-
1 edged or adjudicated 
debts or legal obi iga-
t ions. (In determining 
whether a breach has 
occurred, consider whether 
extenuating circumstances 
have developed a'fter the 
emp I oyee incurred the 
obi igation and the 
employee's previous 
record.) 4/. 

Reprimand 

1. Making 'fa I se, un'founded, Reprimand 
to Removal 

2. 

or highly irresponsible 
statements against other 
employees, supervisors, 
other o'f'ficials, or sub
ordinates with the intent 
to destroy or damage the 
reputation, authority or 
o'f'ficial standing o'f those 
concerned. 

Any action or 'fa i I ure to 
take action based on race, 
color, religion, sex 
(including sexual harass

ment), age, or national 
origin o'f an employee, 
'former employee, or appl i
cant which a'f'fects his or 
her rights, privileges, 
bene'fits, dignity, and 
equa I i ty or econom I c 
opportunity. Consider 
circumstances and the e'f'fect 
on the person discriminated 
against, use o'f abusive 
language, violent treatment, 
or insulting demeanor.&/ 

l'f the discriminatory 
practice was de I i berate. 5/ 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to 14-Day 
Suspension 

Reprimand 

5-Day 
Suspension 
to Removal 

Reprimand 
to 14-Day 
Suspension 

14-Day 
Suspension 

to Remova I 

Reprimand 

10-Day 
Suspension 
to Removal 

10-Day 
Suspension 
to Removal 

Removal 

I 
I 
I 
I 
I 
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CAUSE 

Engaging in a prohibited 
personnel practice (see 
Title 5, United States 
Code, section 2302), 
other than that described 
in cause 22, or an unfa i r 
I abor practice. 51 

If violation 
ed personnel 
de I i berate. 

of prohibit
practice was 

Use of abusive or offen
sive language toward a 
subordinate: baiting or 
otherwise inciting a sub
ordinate to violate rules 
or regulations: coercion 
in deprivation of an 

emp I oyee' s rights: or 
reprisal for employment 
of appellate procedures. 5/ 

If violation was del ibe
rate. 5/ 

Compromise or discredit 
o-f examination materials 
or process resu It i ng from 
discussion of specific 
question(s) or content of 
examination with other 
employee(s) based on 
experience in the examina
tion when there is no 
de I i berate effort or 
intent to compromise the 

examination materials or 
process. 

Compromise of an examina
tion through unauthorized 
possesion, use, or fur
nishing to others of exam
ination information or 
materials. 

ACTION 
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Fi rst Breach Second Breach Thi rd Breach 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to 14-Day 
Suspension 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
30-Day 
Suspension 

Reprimand 

10-Day 
Suspension 
to Removal 

Reprimand 
to 14-Day 
Suspension 

14-Day 
Suspension 

Reprimand 
to 14-Day 
Suspension 

14-Day 
Suspension 
to Removal 

Reprimand 
to 10-Day 
Suspension 

14-Day 
Suspension 
to Removal 

10-Day 
Suspension 
to Removal 

Removal 

10-Day 
Suspension 
to Removal 

Removal 

5-Day 
Suspension 
Reprimand 

Removal 
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F j rst Breach 

26. lnrraction(q) or 
security regulations 
which includes but is 
I i m i ted to the ro I I ow i ng 
occurrences: (a) Improper 
storage or classiried 
materials, (b) rai lure 
to secure a classiried 
container (sare or vault), 
(c) transmission or clas
siried materials to a non
approved rac i I i ty, ( d) 
rai lure to observe pre
scribed document contro I 
and accountabi I ity pro
cedures, and (e) removal 
or classiried documents to 
private residences or 
otherwise endangering the 
security or classiried in
rormation within a 12-month 
period or the occurrence. 

When the i nrract ion (s) is 
intentional or results in 
unauthorized re I ease or 
compromise or security 
inrormation. 

27. Aiding and assisting in 
the prosecution or a 
claim against the United 
States, or receiving any 
~ratuity or any share or 
interest in a claim rrom 
any claimant other than in 
the discharge or proper 
orricial duties. 

Reprimand 

Reprimand 
to Removal 

5-Day 
Suspension 
to Remova I 

28. Soliciting contributions Reprimand 
rrom another employee ror 
girts or presents to those 
in superior orricial posi-
tions. Accepting girts or 
presents orrered or pre-
sented as contributions 
rrom persons in Government 

ACTION 

Second Bregch 

Reprimand 
to 14-Day 
Suspension 

14-Day 
Suspension 
to Removal 

14-Day 
Suspension 
to Remova I 

Reprimand 
to 10-Day 
Suspension 

DOE 3750. 1 
3-23-83 

Ihjrd Breach 

5-Day 
Suspension 
to Removal 

14-Day 
Suspension 
to Removal 

Removal 

Reprimand 
to Removal 

I 
I 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

DOE 3750. 1 
3-23-83 

CAUSE ACTION 
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Fi rst Breach Second Breach Thi rd Breach 

employment receiving 
lower salary. A volun
tary gift of a minimal 
value or a donation in 
a minimal amount is not 
prohibited when made on 
a special occasion. 

29. Discourteous conduct to 
the public confirmed by 
an immediate supervisor's 
report of four such 
instances within any 1-
year period or any other 
pattern of discourteous 
conduct. 

30. Failure to work in a 
safe manner and to use 
required safety equipment. 

31. Failure to carry out 
safety responsibi I ity. 

NOTES: 

Reprimand 
to 14-Day 
Suspension 

Reprimand 
to 5-Day 
Suspension 

Reprimand 

1/ Normally an oral admonishment is used for 
Maximum penalty for a third breach within 
suspension and for a fourth breach in the 
sion. 

10-Day 
to 14-Day 
Suspension 

5-Day 
Suspension 
to Removal 

10-Day 
Suspension 
to Removal 

14-Day 
Suspension 
to Removal 

14-Day 
Suspension 
to Removal 

Removal 

the first breach. 
2-year period is 
period is 5-day 

1-day 
suspen-

2/ When an emp I oyee fa i Is to report for duty or to return from I eave 
or fur I ough and fa i Is to notify management of his or her i nten-
t ions, and after attempting to do so the activity has been unable 
to ascertain his or her intentions concerning his or her return 
to duty, a removal may be initiated in accordance with merit and 
procedural requirements of this regulation after the passage of a 
reasonable time (a minimum of 10 calendar days) 

3/ Actions involving these breaches must be carefully evaluated to 
assure that the requirements of the Alcohol and Drug Abuse Pro
gram are met. 

4/ There is no breach unless (a) the validity of the debt is estab-
1 ished; (b) there has been a failure to either arrange for or 



Attachment 1 
Page 12 

comply with a 
complaint from 

repayment schedule: and (c) 
the creditor. Suspension 

DOE 3750. 1 
3-23-83 

there is a current 
is not an authorized 

corrective action. Maximum corrective action for third and 
fourth offenses within 2-years period is reprimand with the added 
warning that a 'continuation of breaches could result in 
remova I . " 

5/ If a supervisor or manager has engaged in an act of discrimina
tion, in an unfair labor practice, or in a prohibited personnel 
practice, an eva I uat ion w i I I be made of the manner in which he or 
she generally discharges his/her management responsibi I ities to 
determine the appropriate action to be taken. 
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NOTICE OF REPRIMAND (EXAMPLE) 

Attachment 2 
Page 1 (and 2) 

.... _, •. 
p ..... 

DATI 

REPLY TO 
ATIN OF 

U.S. DEPARTMENT OF ENERGY 

memorandum 

SUBJECT Notice of Reprimand 

To Name 
Title 
Location 

The purpose o'f this notice is to repriman1j you for (name o'f breach, 
such as 'fa i I ure to request I eave accord i ng to estab I i shed procedure 
or I nsubord i nation) and to warn you that 'future such de t i nquenc i es on 
your part may resu It in a more severe disc i p I i nary action, including 
suspension or, poss i b I y, remova I . 

The reason(s) 'for this reprimand is (are) as fol lows: 

(In these subparagraphs deta i I what the requirement or regu I at ion 
was and what action on the part of the employee constituted the 
breach that caused this action to be taken. as exp I icit as to 
dates, witnesses. and the nature o"f ·the breach. You may use 
attached copies o"f documentary evidence.) 

You may grieve this action by Ti I ing a grievance under the procedure 
outlined in DOE 3771.1. GRIEVANCE POLICY AND PROCEDURES, or under a 
labor-management agreement, whichever as appropr 1 ate. You may have a 
representative assist you in your gr: i evanc:e if you desire. I "f your 
grievance is Ti led under the DOE grievance procedure, it must be 
initiated no later than 7 calendar days f"rom the date you receive 
this notice. (Name and location o"f servicing personnel o"f"ficer, 
telephone number) wi 11 give you al I avai I able in-formation about the 
grievance procedure i"f you so request. 

A copy o"f this letter o"f reprimand wi 11 IDe placed in your o"f"ficial 
personnel "folder "for a period o"f 1 year. It wi 11 withdrawn after 
1 year or upon your separation "from the Department o"f Energy, which
•••CJ occurs Ti rst. (See ne~ot i ated agreement i "f the emp I oyee is in
c I uded in the bargaining unit.) 

cc: Servicing Personnel O"f"fice 
O"f"ficial Personnel Folder 

Name o"f the issuing o"f"ficial 
Title 
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Attachment 3 
Page 1 (and 2) 

NOTICE OF PROPOSED SUSPENSION OF 14 DAYS OR lESS CEXAMPLEl 

U.S. DEPARTMENT OF ENERGY 

~ memorandum 

SUBJECT Notice of Proposed Suspension for 14 Days or Less 

TO Name 
Title 
Location 

This is to notify you that am proposing that you 
your position of title, series, and grade) for 
for (state the infraction or transgression). The 

be suspended from 
ca I endar days 

reasons for this 
proposed suspension are as fo I low: 

(In these subparagraphs describe specif i ca I ly what the emp I oyee 
did that was wrong, includxng times, dates, places, what occurred 
and to whom, if appropriate, that constitute the reasons for the 
proposed action. If the proposal is based on an investigative 
report or other official documents, make direct quotes or attach 
copies of pertinent documents . ) 

vou may reply to (name, title, and location Of the deciding official) 
orally and in writing within calendar days after your receipt of 
this letter. You may submit af"f"idavits and other documentary evi-
dense in support of your reply and you may have an attorney or other 
representative assist you if you desire. (See the negotiated agree
ment if the employee is included in the bargaining unit.) You wi 11 
be al lowed up to hours of official time to prepare your reply. 
You may review the material relied upon to propose this action. 
Consideration wi 11 be given to extending the calendar days 
and/or hours if you submit a written request to the deciding 
of"flcial, prior to expiration of the time al lowed for reply, stating 
your reasons for desiring more time. 

If you have any questions concerning 
(name of servicing personne I officer) 

ma i I at (address). 

this 
By 

notice, vou may contact 
te I ephon i ng ( number ) or 

A written decision wi I I be 
date after your answer is 
calendar days I imit if you 

cc: Servicing Personnel 

issued to you at: the ear I i est 
received, or af"ter expiration of 
choose not to answer. 

Off0 i cer 

Name of proposing offi c i a I 
Title 

practicable 
the_ 

by 
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Attachment 4 
Page 1 (and 2) 

NOT I CE OF DECISION TO SUSPEND FOR 14 DAYS OR LESS (EXAMPLE) 

DOI e , •.• ., .• 
.... 

...... ,0 .,'hi .. 

U.S. DEPARTMENT OF ENERGY 

memorandum 
SUBJECT Notice of Decision to Suspend For 14 Days or Less 

lo Name 
Title 
Location 

Mr./Ms. 's not.ice of 
you of a __ p_r_o-po_s_a_l,...."t-o-s""u-s"'p"e"n"d,...."y""o_u.....,f""o"r~_ days for 
tion or transgression). 

date 
s a e 

informed 
he i nfrac-

have given Full 
representative, iF 
the reasons cited 

consideration to your reply (and reply of your 
applicable) of" (date) I find, however, that 

in subparagraphs 1a, b, c and d of Mr. /Ms. 
's letter of" (date) are fully supported by the 

·e·v-.1"d"e"n"'ce..,.-·an·a.,.."'w"a"r"ra"n"'l"""•your suspension. (Even though you did not reply 
to the proposal, have thoroughly reviewed al I the evidence support-

ing the proposal and find that the reasons cited are supported and 
warrant your suspension.) (SpeciFy what ln the reply that you Found 
val id and why. ) Accordingly, it is my decision that you be suspended 
For calendar days during the period From (date) to (date) 
(According I y, it is my dee is ion that You not suspended). 

You may grieve this action b~ Fi I ing a Form;3l grievance under the 
grievance procedure out I ined 1n DOE 3771.1, GRIEVANCE POLICY AND 
PROCEDURES, or under a I abor management ag1~eement, i F appropriate. 
Such grievance must be initiated no later than calendar days 
aFter the eFFective date oF your suspension, (Name oF serv1c1ng 
personnel oFFicer and telephone number) wi I I give you al I the ava1 l-
ab I e i nFormat ion about the grievance procedur·e upon your request. 

cc: Servicing Personnel OFFicer 

Name oF deciding oFFicial 
Title 
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NOTICE OF PROPOSAL TO REMOVE (EXAMPLE) 

Attachment 5 
Page 1 

DOI' 1m·1 ,,_,.. 
U.S. DEPARTMENT OF ENERGY 

D"'TE memorandum 
SUBJECT Notice of Proposal to Remove 

Name 
TO Title 

Location 

This is to notify you that am propos 1 ng that you be removed from 
your position of (title, series, and grade) no earlier than 30 days 
after your receipt of this letter. 

The reasons(s) for your proposed removal is (are) as fol lows: 

(In these subparagraphs describe what thu employee did or 'failed 
to do, specifically and in detai I, that constitute the reason(s) 
'For tie proposa I . If the reasons are based on o'F'Fi c i a I 
documents. make direct quotes or attach copies of pertinent 
documents. When proposing an employee's reduction in grade Or 
remova I based on unacceptab I e performance, identify specific 
instances of unacceptab I e performance by the emp I oyee and the 
critical elements of the employee's position involved in each 
instance of unacceptab I e performance.) 

You may reply to (name, title, and address of the deciding officials) 
orally and in writing and you may submit affidavits and other 
documentary evidence in support of your reply. You may be 
represented by an attorney or other representative if you desire. 
(See negotiated agreement if the employee is included in the 
bargaining unit.) Any reply you make wi I I be considered in reaching 
a final decision. You wi 11 be given calendar days from your 
receipt of this notice to present you reply. You wi 11 be al lowed up 
to hours of official time to prepare your reply. Consideration 
wi 11 be given 'to recording the time to reply if you submit a request, 
in writing to the dee id 1 ng offi c i a I stating your reasons for 
desiring more time, prior to expiration of the time al lowed for 
rep I y. You have the right to review the mater i a I re I i ed upon to 
propose your removal. Al I such material is attached. (Or, you may 
contact (name and address and he or she wl l 1 make tht's material 
available o you. 
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questions concerning this notice, you may contact 

i nq personne I off,,i.cerr te~•P.11\'SWer n~~beF, e i1Sl!li "~~"' pract 1 cab I e date n:er you cc 1 , 

n of the t i me a I I owed for reply if you choose not to 
en decision wi 11 be issued to you. 

Personne I Officer 

Name of proposing official 

Title 

By substituting the appropriate words, this example may be used 
suspensions for more than 14 days, reduction in grade or pay, or 
laughs for 30 days or less. This example may also be used to 
propose an employee's reduction in grade or rerooval based on 
acceptab I e perfonnance. 
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NOTICE OF DECISION TO REMOVE (EXAMPLE) 

Attachment 6 
Page 1 (and 2) 

.... ·-· ., .. _. 

DATE 

REPLY TO 
AnN OF 

SUBJECT 

TO 

U.S. DEPARTMENT OF ENERGY 

memorandum 
Notice of Decision to Remove 

N""' 
Title 
Location 

Mr./Ms. 
you of 
series, 

---=--...,---:,,--.,.=--=---== · s not i ce of a proposal to separate you from your position 
and grade). 

( date ) informed 
of ( title, 

have given ful I consideration to the response from you (or your 
representative, if appl 1cable) (date? , and your personal presenta-
tion of" (date) (Or, even though you d 1 d not respond during the 
specified time period, I ha\le thoroughly re\l\ewed al I of the evidence 
supporting the proposa I . ) I find that a I I o·f the reasons cited in 
Mr/Ms. 's letter of (date) are fully 
supported by the evidence and warrant your re!moval to promote the 
eff&ciency of the service. (Or, I find that the reasons cited in 
subparagraph a and c are not supported by the evidence and are 
dismissed. ) (Or, a statement of the findings, whatever t.hey are.) 
Therefore, it is my dee is ion that You be removed effective at the 
close of business on ~date) (Or, therefore, it is my decision 
that you be suspendedor _days during the period from fdate) 
to (date) ) . 

Attached are coples of the Merlt Systems Protection Board's rules and 
MSPB. Form 20. You may appea I this dee is ion to the Board, ( c 1 tv) 
field office, (address). In order for your appeal to be considered 
by the Board it must be submitted no later than 20 calendar days 
after the effective date of your removal (or state any applicable 
rights to a negotiated grievance procedure if the emp I oyee is inc I ud
ed in the bargaining unit). 

If vou have any quest i ans concerning this 
servicing personne I officer, address, and 

letter, contact (name 
telephone number). 

2 Attachments 

cc: Servicing Personnel Officer 

Name of deciding official 
Title 

of 

NOTE: By substituting the appropriate 
for suspensions for more than 14 days, 
furloughs for 30 days or less. This 
reduction in grade or removal based 

words. this example may be used 
reductions in grade or pay, or 

examp I e may a J so be used for 
on unacceptab I e performance. 
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Attachment 7 
Page 1 (and 2) 

TERM I NAT I ON LEDER (EXAMPLE) 

-· ·-·· .,... . 
U.S. DEPARTMENT OF ENERGY 

PATE memorandum 
SUBJECT Termination 

TO Name 
Title 
Location 

This is to advise you that after a review of our current needs, we 
have determined that your services as a (title, Series, and grade) in 
the (Organizational title) are no longer required. There'fore, your 
appointment in the Department of Energy wi I I terminate at the close 
of business on (date). 

This action should not be 
persona I I y. We appreciate 
course of your emp I oyment 

construed in any way as a ref I ect ion on you 
the service you have rendered during the 
with the Depa r-tment . 

If you have any questions concerning th is 
(name of" the serv i c Ing personne I o'ffi ce, 

number) . 

notice, 
add1ress, 

Name o'f super·v i sor 
Title 

cc: Servicing Personnel O'f'ficer 

p I ease contact 
and te I ephone 

NOTES: In di sm i ssa I cases, con st i tut i ona I requirements ob I i ge 
Agencies to provide an employee with hearings i'f his or her moral 
character is tm.puoed by the stated reasons for di sm i ssa I . These 
rights arise only when the stigmatizing reasons 'for dismissal are 
recorded in any document which may be disseminated to others either 
inside or outside Government. For this reason, notices of 
termination should be mi Id in tone. 
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DOE 3750.1 Attachment 8 
3-23-83 Page 1 

ACTIONS AND EMPLOYEES EXCLUDED FROM COVERAGE 

SUSPENSION OF 14 DAYS OR LESS. 

a. A suspension of an employee in the interest of national 
security under title 5, United States Code, section 7532. 

b. An action initiated under title 5, united States Code, 
section 1206 regarding a prohibited personnel practice. 

c. An action taken under provision of statute, other than one 
" codifie in title 5, United States Code, which excepts the 

action from subchapter I, chapter 75 of title 5, United 
States Code. 

d. An action against a reemployed annuitant, excluded by Title 
5, Code of Federal Regulations, part 752. 

REMOVAL, SUSPENSION FOR MORE THAN 14 DAYS, REDUCTION IN GRADE OR 
PAY OR FURLOUGH FOR JO DA!S OR LESS. 

a. A suspen.,ion or removal of an employee in the interest of 
national security under title 5, Uni.ted States Code, section 
7532. 

b. A reduction-in-force action under title 5, United States 
Code, section 3502. 

c. The reduction in grade of a supervisor or manager who has not 
completed the pro.bationary period under title 5, United 
Stacee Code, section 3321 (aJ (2) if i1uch reduction is to the 
grade held iDDllediately before becoming such a supervisor or 
manager. 

d. A reduction in grade or removal based on unacceptable 
performance under title 5, United States Code, section 4303. 

e. An action initiated under title 5, United States Code, 
section 1206 regarding a prohibited, personnel practice. 

f. Actions taken under provisions of statute, other than one 
codified in title 5, United States Code, which excepts the 
action from subchapter II of chapter 75 of title 5, United 
States code. 

g. An action which entitles an employee to grade retention under 
title 5, Code of Federal Regulations., part 536, and an action 
to terminate these entitlements. 
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b. An action taken or directed by the Office of Personnel 
Management under title 5, Code of Federal Regulations, part 
-731 or part 754. 

i. An involuntary retirement because of disability title under 
title 5, Code of Federal Regulations, part 831.. 

j. The following actions specifically excluded by the Office of 
Personnel Management under title 5, Code of Federal 
Regulations, part 752: 

(1) A voluntary action initiated by an employee. 

(2) Termination of appointment on the expiration date 
specified as a basic condition of employment at the time 
the appointment was made. 

(3) 

(4) 

(5) 

(6) 

Reduction of an employee's rate of pay from a rate which 
is contrary to law or regulation to a rate which is 
required or permitted by law or regulation. 

Action against a reemployed annuitant. 

Action which terminates a temporary promotion within a 
maximum period of 2 l(ears and returns the employee to 
the position from which temporarily promoted, or 
reassigns or demotes the employee to a different 
position not at a lower grade or level than the position 
from which temporarily promoted. 

Cancellation of a promotion to a position not classified 
prior to the promotion. 

(7) Placement of an employee serving on an intermittent, 
part-time, or seasonal basis in a nonduty, nonpay status 
in accordance with conditions established at the time of 
appointment. 

(8) An action which terminates a term promotion at the 
completion of a period in excess of 2 years but not more 
than 5 years and returns the employee to the position 
from which promoted or to a position of equivalent grade 
and pay in accordance with title 5, Code of Federal 
Regulations, part 335. 

REDUCTION IN GRADE AND REMOVAL BASED ON UNACCEPTABLE PERFORMANCE. 

a. The reduction to the grade previously held of a supervisor or 
manager who has not completed the probationary period under 
title 5, United States Code, section 332l(a) (2). 
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The reduction In grade or removal of an employee in the 
competitive service who is serving a probationary or trial 
period under an initial appointment or who has not completed 
1 year of current continuous employment under other than a 
temporary appointment limited to l year or less excluded by 
title 5, United States Code 4303 (f) (2). 

The reduction in grade or removal of an employee in the 
excepted service who has not completed l year of current 
continuous employment in the same or similar positions 
excluded by title 5, United States Code 4303 (f) (3). 

An action initiated under title 5, United States Code, 
section 1206 regarding a prohibited personnel practice. 

A reduction in grade or removal of an employee in the 
interest of national security under title 5, United States 
Code, part 7532. 

An action taken under provision of 
codified in title 5, United States 
action from provisions of title 5, 

a statute, other than one 
Code, which excepts the 
United States Code. 

An action which terminates a term promotion at the completion 
of a period in excess of 2 years but net more than 5 years 
and returns the employee to the position from which promoted 
or to a different position of equivalent grade and pay in 
accordance with title 5, Code of Federal Regulations, part 
335. 

Reduction-in-force action 
Federal Regulations, part 

governed by t;itle 5, 
351. 

Code of 

An adverse action for cause taken under title 5, Code of 
Federal Regulations, part 7 52. 

An involuntary retirement because of disability under part 
831. 

The following actions specifically excluded by the Office of 
Personnel Management under title 5, Code of Federal Regula
tions, part 432: 

(1) A voluntary action initiated by the employee. 

(2) 

\31 

A termination in accordance with terms specified as a 
condition of employment at the time the appointment was 
made. 

An action against a reemployed annuicant. 

file:///inder
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(4) An-action which terminates a temporary promotion within 
a maximum period of 2 years and returns the employee to 
the position from which the employee was temporarily 
promoted, or reassigns or demotes the employee to a dif
ferent position that is not at a lower grade or pay than 
the position from which the employee was temporarily 
promoted. -
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U.S. Department of Energy 
Washington, D.C. 

SUBJECT: WORKFORCE DI SC I PL I NE 

PAGE CHANGE 

DOE 3750.1 Chg 1 

3-11-85 

1 . PDRP65£. To transmit a change of wording to Attachment 2 of DOE 3750. 1. 
WORKFORCE DISCIPLINE, of 3-23-83. 

2. 

3. 

BY 

EXPLANATION 0 F CHANGE. The word "submitted " replaces the word "initiated" in 
the th 1 rd paragraph of Attachment 2 to conform to the procedura I requirements 
i n DOE 3771.1, GRIEVANCE POLICY AND PROCEDURES. 

FILING INSTRUCTIONS. 

a. Remove Page Dated Insert Page 

Atch 2, 3-23-83 Atch 2, 
page 1 (and 2 ) page 1 (and 2) 

b. After filing the attached page, this transmittal may be 

ORDER OF THE SECRETARY OF ENERGY: 

WILLIAM S. HEFFELFINGER 
Director of Administration 

~ 

3-11-85 

discarded. 

DISTRIBUTION: INITIATED BY: 
Al I Departmental Elements 

Office of Personne I 
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United States Government Department of Energy 

memorandum 
DATE _ .... 

•"'""' 

NOT I CE OF REPRIMAND 

SUBJECT Notice of Reprimand 

"' ~Title 
Loc1t1011 

Tit• pur,oM of t .. 'fl notfca fs ta ".,-1•IMI 10u for (na• of b"1ct1, 11.1cPt 
II '•lluro to ..... It 1 .... ICCOl'OIR9 to 11ta•H1fted .......... .. 
ta1•llll'OIMtl011) lftd to ...... 1911 tlllt fllt•N .. ell dt11••-1tl Oft ,Ou• 
pert •1 ro1ult I• 1 •re ,,...,. dlsclplfftl'7 tctloo, laclodl•t su1P1•1lo 
••• P911t•1,, ,.... •• 1. 

Tiit rouoa(I) for Hll -•1•11d 11 Caro) 11 foll-: 

(la t- 1U1per1 ..... 1 dtta11 •lllt tftl -1- or ro911lttlOft 
••lad ""tt 1ct1o• o• tftl pert of tftl -'•- C0111t1totod tftt 
•roecll tlltt ctulft t1111 1ct1o• to Ill • lo '"'' lc1t 11 to 
dl'ttl, wftM11e1. 11M1 t• ••tare o t Ch. You •1 use 
1tucllod coo1u of _.,, r-.-r 

0 
, .... , ,r11W t1111 action • ' ....... -· tll• ·-··· .. ou: '11t1 ta 001 3771 .1 , CY AllD l'IOCIOURIS, or Ulldtr I l 1•r 
........ , 1~t. JI 1 111n.,.11te. You •1 "8•• 1 "'"• 
1 .. Utht 111tst tMfflftCI If ,OU -lro. If 111ur ,r11'11ftCI 
11 fflft vnder tilt ••ca proc1cNre 1 ft ••t DI 1ue.tttft "° lacar 
tllP 7 cal-•• d11 • - date 1'1• receho tftl1 110tlc1. (- ••• 
locatloa or ••"lctn9 ,.....,,.1 officer, t111.- •-•> .111 91•• 11• 
111 1¥1111•11 lafo-t1oa I- - 9r1 .. lftCI pracll4uro tf ,OU 10 "'QUHt 

A co., of t1111 ltettP ef -1- 11111 M placed In 111•• off1c111 
""·-' fol- for I per1M •f 1 ,.... It .111 DI •ltlld••- •ft•• 1 ,. 
or •Po• ,... 1 ... rstl• ,,_ - .... ..-i of Entro, ..,,,., .. ,r occu" 
flnt. (Ste ~11.., •• t tf tftl -lo- ts tact- ta t111 
D&rf&IOIRf ••1t.) 

cc: ,.,..,.C111t "' IOID•1 Offtce 
Offlctal l'WrsoOftll 'oldtr 

Vertical I ine denotes change. 

- of tftl 111u1a9 offlc11l 
Title 
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U.S. Department of Energy 
Washington, D. C. 

PAGE CHANGE 

DOE 3750.1 Chg 2 

1-6-86 
SUBJECT: WORK FORCE DI SC I PL I NE 

1. PURPOSE. To transmit revised pages to DOE 3750.1, WORK FORCE DISCIPLINE, of 
3-23-83. 

2. EXPLANATION OF CHANGE. Under the provisions of tit I e 5, United States Code, 
sect 1 Oii"'i701(g), the Merit Systems Protection Board may require Federal 

departments and agencies to pay reasonable attorney fees Incurred by employees 
who successfully contest actions against them if such fees are in the Interest 
of justice. A number of successful appeals could thus become a significant 
cost i tern to the Department of Energy (DOE) . This necessitates a centra I 
review procedure to ensure that al I petitions for attorney fees are in accord 
with the I aw and are reasonab I e: that is, the review shou Id take Into account 
cost factors such as where the employee and attorney are located, how much 

3. 

ti me an emp I oyee appea I wou Id norma I I y requ i i-e, and the nature of any attorney
c I i ent fee agreement. According I y, Ctiapter IV, 'Representation, Appea Is, I nd 
Grievances," has been modified to direct al I attorney fee petitions, accom
panied by proposed DOE responses and supporting documentation, to the Office 
of the General Counsel for review and concurrence before payment. In 
paragraph 6, the General Counsel has been assigned responsibi I ity for reviewing 
a I I attorney fee petitions and concurring in DOE responses. 

FILING INSTRUCTIONS. 

a. Remove Page Qlli2. lnser·t Page ~ 
3 3-23.83 3 3-23-83 
4 3-23-83 4 1-6-86 
5 (and 6) 3-23-83 5 (and 6) 3-23-83 
i~and i i) 3-23-83 i (and i i) 1-6-86 
I -1 3-23-83 IV-1 3-23-83 
IV-2 3-23-83 IV-2, 1-6-86 

b. After fi I ing the attached pages, this transmittal may be discarded. 

BY ORDER OF THE SECRETARY OF ENERGY: 

@ HARRY L. PEEBLES 
Acting Director of Administration 

DISTRIBUTION: INITIATED BY: 
A 11 Departmenta I EI ements Office of Personnel 
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CHAPTER I - GENERAL 

TABLE OF CONTENTS 

1. Taking Disciplinary Actions Constructively. 
2. Technical Considerations 
3. Delivery of Notices. 
4. Recording Actions ... 
5. Official Time . 

CHAPTER I I - TYPES OF Disciplinary ACTIONS. COVERAGE 

1 . Ora I Admon i shment . . . . . . . . . . . . . . 
2 . Notice of Repr i mand . . . . . . . . . . . . 
3. Suspension for 14 Days or Less. . . . . . 
4. Removal, Suspension for More Than 14 Days, or 

Reduction I n Grade . . . . . . . . . . . . 
5. Reduction in Grade or Removal Based on 

Unacceptab I e Performance .. . 
6. 1ermination.. . . . . . . ..... . 

CHAPTER I I I - NONO I SC I PL I NARY ADVERSE ACTIONS 

1 . Coverage . . . . . . . . . . 

AND PROCEDURES 

2. Removal, Reduction in Grade 
30 days or Less .. 

or Pay, or Furlough for 

3. Procedures . 

CHAPTER IV - REPRESENTATION, APPEALS, AND GRIEVANCES 

1 . Representation . 
2. Appeals. 
3. Grievances . 

14. Attorney Fees. 

ATTACHMENTS 

1. Guide to Selecting Corrective Action in Discipline Cases' 
2. Notice of Reprimand 
3. Notice of Proposed Suspension of 14 Days or Less 
4. Notice of Dec 1 s ion to Suspend 14 Days or Less 
5. Notice of Proposal to Remove 
6. Notice of Decision to Remove 
7 . Term i nation Letter 
8. Actions and Employees Excluded from Coverage of this Order 

Vert i ca I I i ne denotes change. 

(and i i) 

Page 

I -1 
1-1 
1-3 
1-3 
1-3 

I 1-1 
I I - 1 
11-1 

I 1-2 

11-5 
11-7 

111 -1 

I I I -1 
I I 1-1 

IV-1 
IV-1 
IV-2 
IV-2 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

DOE 3750.1 
3-23-83 

d. Days. Calendar days. 

e. 

f. 

g. 

Decjdjng Offjcia!. The management official designated to make the final 
decision on a notice of proposed action Issued by a Department official 
at a I ower management I eve I . 

Proposing Off i c i a I . The supervisor manager who issues a notice of 
proposed adverse action to an employee. (The supervisor or manager who 
issues an admonishment or reprimand to an employee is an issuing 
official.) 

Qra I Admqp j shmept A disc i p I i nary d i scuss ion between a management 
official or supervisor having the author·ity to take disciplinary action 
and an emp I oyee subject to that authority. 

h. Reprimand. A formal disciplinary action notice issued to an employee by a 
management official or supervisor having disciplinary authorfty with 
respect to that emp I oyee. 

6. RESPONSIBILITIES. 

a. Heads of Departmental Elements with Deleqated Personnel Authority 
sha 11: 

(1) Administer a fair, impartial, uniform, and regulatori ly proper work 
force disc i p I i ne program within their j ur i sd i ct ions. 

(2) Assure that the ru I es and other comJ it ions of emp I oyment are read i I y 
available to al I employees under their jurisdiction. 

(3) Assure that supervisors and management officials consider the guide 
contained in Attachment 1, and wnen the I imitation on corrective 
actions is to be exceeded, assure that it is properly authorized. 

(4) Issue notices of decision on adverse actions proposed by subordinate 
officials against employees under their jurisd1ct1on. 

(5) Approve or disapprove requests to extend the time to answer notices 
of proposed actions. 

( 6) Approve or disapprove requests to extend the notice of proposed 
action, not to exceed 30 additional days, in cases of reduction in 
grade and in cases of removal based on unacceptable performance. 

(7) Advise the servicing personnel office whenever any of the above 
authorities are rede I egate. A I I rede I egat ions must be in writing. 

b. Director of Administration provides overal I direction and administration 
of the Department's work force disc i p I i ne program. 
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c. General Counsel shal I review al I petitions for payment of attorney fees 
for compl 1ance with statutory and regulatory requirements and wi I I concur 
on a I I DOE responses. 

d. Gnnerp I g.ounse I 9r Ch j ef Coqnse I of a F j e Id Organ i znJtnn sha I I prov id~ 
ega a v 1 ce an ass 1 stance to serv 1c1 ng personne I o 1 ces. In coo rd 1 na-

tion with servicing personnel offices, represents or participates in the 
preparation for representation of the DOE before the Board. 

a . Director of Personnel shal I: 

(1) Develop the work force discipline program of the Department and pro
vide staff assistance and advice on matters covered by this Order. 

(2) Implement actions directed by the Office of Personnel Management and 
other outside authorities. 

(3) Determine whether or not to seek review of Initial decisions issued 
by presiding officials of the Board. 

(4) Request approval of the Office of Personnel Management to extend the 
notice period for a reduction in grade or remova I based upon 
unacceptable performance beyond the additional 30 days granted by 
officials in paragraph 6a. 

f. Servicing Personnel Offices shal I: 

g. 

(1) Provide technical advice and assistance to supervisors and management 
officials in the implementation of this program. 

(2) Review al I disciplinary actions for consistency with rules, regula
tions, and Departmental procedures. 

(3) Inform employees of their employment obligations. 

(4) Provide advice and assistance on procedures to employees who are 
subject to disc i p I i nary or adverse actions. 

(5) After qi vi ng advance notice to the Di rector of personne I , coordinate 
with tne General Counsel or chief counsel of a field organization in 
order to provide for representation of the Department at hearings 
before the Board . 

Supervisors and Managers shal I: 

(1) Keep employees informed of rules, regulations, and standards of con
duct, and maintain order and discipline within the framework of 
established procedures. 

Vertical I ine denotes change. 
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5 (and 6) 

(2) Gather, analyze, and consider carefully al I facts and circumstances 
before taking or recommending correct 1 ve action. 

(3) Issue oral admonishments, notices of reprimand, and initiate 
proposed actions after consultation with the appropriate servicing 
personnel office. 

7. STAFF ADVICE IN CONNECTION WITH TAKING ACTIONS. Managers are encouraged to 
seek advice and assistance 1n effecting actions, as needed, from the servicing 
personnel office. Al I letters of reprimand, adverse action proposals and 
decision letters, and letters of termination must be concurred in by the 
servicing personnel office prior to delivery to the employee. 

@ WILLIAM S. HEFFELFINGER 
Director of Ministration 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

DOE 3750. 1 
3-23-83 

I V-1 

1. 

CHAPTER IV 

REPRESENTATION. APPEALS. AND GRIEYANCES 

REPRESENTATION. 

I . Employees who have received a notice of proposed disciplinary action are 
entitled to be represented by an attorney or other representatives. In 
addition, employees may be accompanied by a representative when making an 
oral reply to a notice or proposed adverse action. If an employee of the 
Department Is selected as a representative and that person is wi I I ing to 
serve, the representative's supervisor, acting Independently or In 
concert with the supervisor of the selecting employee, may disallow the 
emp I oyee' s cha ice on the basis that the: 

(1) Individual activities as a representative would cause a conflict 
of interest or position; or 

(2) Release of the employee from his or her official position would give 
rise to unreasonable costs to the Government; or 

(3) Individual priority work assignments preclude his or her release 
from official duties. 

b. The terms of any app I i cab I e co I I ect i ve bargaining agreement govern 
representation for employees in an exclusive bargaining unit. 

c. This paragraph does not apply to representation during appeals before the 
board and in cases of disciplinary actions that are grieved. (See title 5, 
Code of Federal Regulations, section 1201.31, for procedures governing 
representation dur 1 ng appea Is before the board and DOE 3771 . 1 concerning 
representation during grievances.) 

2. APPEALS. 

a. Employees in the Competitive Service or Who Are Preference Eligibles. 
Employees are entitled to appeal ". .. ~-·the following actions to the board 
beginning with the day after the effective date of the action unt i I not 
I ater than 20 ca I endar days after the effective date: 

(1) Adverse actions, except suspensions of 14 days or less; 

(2) Reduction in grade or remova I based on unacceptab I e performance; and 

(3) Adverse actions or reduction in qrade or removal based on 
unacceptable performance couplecf with an al legation of prohibited 
discrimination. 
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3. 

b. When a decision letter is issued to an employee on a matter appealable to 
the board, the employee shal I be provided: 

( 1) Notice of the ti me I i mi ts for appea I i ng to the board and the address 
of the appropriate board office for fi I ing the appeal: 

(2) A copy of the board's regulations; 

(3) A copy of the Merit Systems Protection Board Form 20, "Merit Systems 
Protection Board Appea Is Form"; and 

(4) Notice of any applicable rights to a grievance procedure. 

c. Pet i ti ans for Review. A request to the board to review the in it i a I 
dec1s1on of a presiding official shal I be recommended by the servicing 
personnel office to the Director of Personnel and arrive as soon as 
possible after receipt of the inital decision. Such recommendations 
sha I I estab I i sh that: · 

d. 

(1) New and material and violence is avai I able that, despite due di I igence, 
was not avai I able when the record was closed; or 

(2) The decision of the presiding official Is based on an erroneous 
interpretation of statute or regulation. 

Prohibited Personnel Prac\ice. Any employee who believes that a disci
p 1nary or corrective action taken against him or her is a prohibited 
personnel practice under Title 5, United States Code, section 2302, may 
file a complaint with the special counsel of the board. 

GRIEVANCES. See DOE 3771.1 concerning grievances .. 

ATIORNEY FEES If a presiding official or the ful I Board fai Is to sustain 
in Db£ act 1 on on appea I , the appe I I ant may request payment of attorney fees 
under title 5, Code of Federal Regulations, section 1201.37, pursuant to the 
authority in title S, United States Code, section 7701(g), or under title 42, 
United States Code. section 2000e.5(k) if discrimination is found under 
title 5, United States Code, section 2302(b)(1). Title 5, United States Code, 
section 7701(q) aithorizes payment of reasonable attorney fees if the appellant 
is the prevailing party and payment is warranted in the interest of justice. 

The Office of General Counsel wi I I review al I petitions for payment of attorney 
fees for statutory and regu I atory comp I i ance andw i I I concur in a I I DOE 
responses. According I y, a I I such pet it i ans w i I I be forwarded immediate I to 
the Assistant General Counsel for General Law (GC-44): the petitions wi 11 be 
accompanied by proposed Departmenta I responses and by supporting documenta
tion, such as local attorney fee schedules or other comparative data. The 
General Counsel wi I I inform the Director of Personnel of DOE responses and 
the subsequent findings of the Board. 
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U.S. Department of Energy 
Washington, D.C. 

PAGE CHANGE 

I DOE 3750.1 Chg 3 

3-21-89 

SUBJECT: WORK FORCE 0 I SC I PL I NE 

1. PURPOSE. To transmit revised pages to DOE 3750.1, WORK FORCE DISCIPLINE, 
of 3-23-83. 

2. EXPLANATION OF CHANGES. To: 

3. 

a. Add approriate penalties to the guide to selecting corrective action 
when an emp I oyee is found through a positive di-ug test to have used 
i I I ega I drugs (Attachment 1) . 

b. Provide an examp I e of I anguage that can be used in I etters of 
termination issued to probationary employees (Attachment 8). 

c. Renumber current Attachment 9, "Actions and Emp I oyees Exe I uded 
From Coverage, " to Attachment 9. 

d. Revise basic Order to ref I ect organ i zat i ona I and other 
administrative-type changes. 

FILING INSTRUCTIONS. 

a. Remove Pa9e Date Insert~ 

1 thru 4 3-23-$33 1 thru 4 
i (and ii) 1-6-85 i (and ii) 
I 1-5 thru II -7 3-23-83 I 1-5 thru I 1-7 

(and I 1-8) (and 11-8) 
Atch 1, Pages 11 3-23-$33 Atch ·1, pages 11 

and 12 thru 13 (and 14) 
Atch 8, Pages 3-23-83 Atch 8, Pages 1 

thru 4 and 2 
Atch 9, Pages 1 

thru 3 (and 4) 

Date 

3-21-89 
3-21-89 
3-21-89 

3-21-89 

3-21-99 

3-21-89 

b. After fi I ing the attached pages, this transmittal may be discarded. 

BY ORDER OF THE SECRETARY OF ENERGY: 

@ 
DISTRIBUTION: 
A I I Depa rtmenta I EI ements 

LAWRENCE F. DAVENPORT 
Assistant Secretary 
Management and Adm in i strati on 

INITIATED BY: 

Office of Personnel and 
Career Development 
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U.S. Department of Energy 
Washington, D.C. 

SUBJECT: WORK FORCE DI SC I PL I NE 

ORDER 

DOE 3750.1 

3-23-83 

Change 3: 3-21-89 

1 . . PURP\)SE . To provide guidance and procedures and state res pons i bi I it i es for 
ma 1nt:a1n1 ngwork force cfi sci p Ii ne in the Depart:ment: of Energy (DOE). 

2. REFERENCE. 

a. Title 5, Code of Federal Regulations, parts 432, 735, and 752, which 
provides the statutory procedures for adverse actions and estab I i shes 
ethical and other conduct standards and responsibi I ities for Federal 
employees. 

b. Federa I Personne I Manua I (FPM) chapters 751 and 752, which state t:he 
Office of Personnel Management regulations and requirements for d isci
p I inary and adverse actions. 

c. DOE 3710.1, LABOR-MANAGEMENT RELATIONS PROGRAM FOR FEDERAL EMPLOYEES, of 
1-16-81, which out! ines procedures for the administration of the Federal 
emp I oyee I abor re I at ions program. 

d. DOE 3771.1, GRIEVANCE POLICY AND PROCEDURES, of 7-2-81, which provides 
guidance and instructions for estab I i sh i ng and administering the grievance 
system of the DOE. 

3. COVERAGE AND EXCLUSIONS. This Order app I i es to a I I paid emp I oyees within the 
Department except: 

a. 

b. 

c. 

d. 

e. 

f. 

g. 

Employees covered by sections 621 (b) and (d) of Pub I ic Law 95-91, 
Department of Energy Organization Act; 

Administrative Law Judges; 

Experts and consultants; 

Emp I oyees occupying positions above t:he GS-1 S or GM-15 grade I eve I ; 

Emp I oyees in the Senior Executive Service; 

Presidential appointees; 

Employees occupying positions in schedule C of part 213 of Title 5, Code 
of Federa I Regu I at ions. 

Vert i ca I I i ne denotes Change. 

DISTRIBUTION: 
Al I Departmental Elements 

INITIATED BY: 

Office of Personnel and 
Career Development 



2 DOE 3750 .1 Chg 3 
3-21-89 

4. POLICY. 

a. Disciplinary actions shal I be taken only for the purposes of correcting: 
unacceptab I e conduct, behavior on the job, or s i tuat ions that adverse I y 
affect job performance; violations of laws, rules, or regulations. 

b. Actions shal I be taken for unacceptable performance or nonperformance 
of assigned duties and failure to properly discharge inherent or 
assigned responsibi I ities. 

c. Unless proposed by the Secretary, al I final decisions to take adverse 
actions (including reductions in grade and removals based on unacceptable 
performance) must be made by a higher level official in the chain of 
command than the offi c i a I who proposed the action. 

5. DEF I NIT I ONS . 

a. Adverse Action. A personnel action which reduces an employee's basic 
pay or grade, or which involuntarily separates the employee from the 
Federal service, or which involuntarily places the employee in a nonpay, 
nonduty status. Adverse actions may result from disciplinary or 

b. 

c. 

Vertical 

nond i sci p I i nary situations. Adverse actions are: · 

(1) Suspension. An action which places an employee, for disciplinary 
reasons, 1 n a temporary status without duties and pay. 

(2) 

(3) 

( 4) 

Reduction in Grade or Pay. Actions taken that change an employee 
from a pos1t1on at one grade and rate of basic pay to another posi
tion at a I ower grade and rate of basic pay. (See Attachment 9 for 
reductions in grade or pay exc I uded from coverage of this Order. ) 

Furlough. The placing of an employee in a temporary status, without 
duties and pay because of lack of work or funds or for other nondis

c i p I i nary reasons. 

Removal. The separation of an employee from his or her position in 
the Department for cause. 

Board. Merit Systems Protection Board. 

Cause. A recogn i zab I e offense against the emp I oyee-emp I oyer re I at i onsh i p. 
May be reasons that are personal to the employee such as on or off the job 
misconduct, inefficiency, or physical or mental inabi I ity to perform the 
dut i es of the posit ion . There may a I so be i mpersona I reasons such as an 
emergency situation necessitating a short fur I ough or the need to correct a 
merit promotion error. Some causes have been specified by rules, Executive 
order, or regulation. A cause must also promote the efficiency of the 
service. 

I ine denotes change. 
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d. Days. Ca I endar days. 

3 

e. Deciding Official. The management official designated to make the final 
dee is ion on a notice of proposed action issued by a Department offi c i a I 
at a lower management level. 

f. Proposing Official. The supervisor or manager who issues a notice of 
proposed adverse action to an employee. (The supervisor or manager who 
issues an admonishment or reprimand to an employee is an issuing 
official. ) 

g. Ora I Admonishment. A disc i p I i nary discussion between a management 
official or supervisor having the authority to take di sci pl inary action 
and an emp I oyee subject to that authority. 

h. Reprimand. A formal di sci pl inary action notice issued to an employee by a 
management official or supervisor having disciplinary authority with 
respect to that employee.' 

6. RESPONSI Bl Lill ES. 

a. Heads of Departmenta I EI ements with De I egated Personne I Authority sha I I : 

(1) Administer a fair, impartial , uniform. and regulatory proper work 
force disc i p I i ne program within their j ur i sd i ct ions. 

(2) Assure that the rules and other conditions of employment are readily 
avai I able to al I employees under their jurisdiction. 

(3) Assure that supervisors and management officials consider the guide 
contained in Attachment 1 , and when the I imitation on corrective 
actions is to be exceeded, assure that it is proper I y authorized. 

(4) Issue notices of decision on adverse actions proposed by subordinate 
officials against employees under their jurisdiction. 

(5) Approve or disapprove requests to extend the time to answer notices 
of proposed actions. 

(6) Approve or disapprove requests to extend the notice of proposed 
action, not to exceed 30 add it i ona I days, i n cases of reduction i n 
grade and in cases of remova I based on unacceptab I e performance. 

(7) Advise the servicing personnel office whenever any of the above 
authorities are rede I egate. A I I rede I egat ions must be in writing. 

b. Deputy .Ass j staot severary for. Human Resource ~anagement provi.des overa 11 
d1rect1on and admin1strat1on of the Departments work force d1sc1pl 1ne 
program. 

Vert i ca I I i ne denotes change. 
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General Counsel shal I review al I petitions for payment of attorney fees 
for compl1ance with statutory and regulatory requirements and wi 11 concur 
on al I DOE responses. 

General Counsel or Chief Counsel of a Field Organization shal I provide 
legal advice and assistance to servicing personnel offices. In coordina
tion with servicing personnel offices, represents or participates in the 
preparation for representation of the DOE before the Boa rd . 

Di rector of Personae I and Career Deye I opment sha I I : 

(1) Develop the work force discipline program of the Department and pro
vide staff assistance and advice on matters covered by this Order. 

(2) Implement actions directed by the Office of Personnel Management and 
other outside authorities. 

(3) Determine whether or not to seek review of initial decisions issued 
by presiding officials of the Board. 

(4) Request approval of the Office of Personnel Management to extend the 
notice period for a reduction in grade or removal based upon 
unacceptable performance beyond the additional 30 days granted by 
officials in paragraph 6a. 

f. Servi c i nq Personne I Offices sha 11 : 

(1) Provide technical advice and assistance to supervisors and management 
offi c i a Is in the imp I ementat ion of this program. 

(2) Review a I 1 disc i p I i nary actions for consistency with ru I es, regu I a
t ions, and Departmenta I procedures. 

(3) Inform employees of their employment obi igations. 

(4) Provide advice and assistance on procedures to employees who are 
subject to disc i p I i nary or adverse actions. 

(5) After giving advance notice to the Director of Personnel and career 
Development, coordinate with the General Counsel or chief counsel of 
a field organization in order to provide for representation of the 
Department at bearings before the Board. 

3. Supervisors and Managers sha I I : 

(1) Keep employees informed of rules, regulations, arid standards of con
duct, and maintain order and discipline within the framework of 
estab I i shed procedures. 

Vert i ca I I i ne denotes change. 
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CHAPTER I - GENERAL 

(and ii) 

TABLE OF CONTENTS 
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3 . De I i very of Notices . . . . . . . . . . . . . . . . . . . . . . . . . . 
4. Recording Act i ans ... . 
5. Official Time ........... . 

CHAPTER 11 - TYPES OF DISCIPLINARY ACTIONS. COVERAGE. AND PROCEDURES 

1 ' Oral Adman i shment . 
2. Notice of Reprimand . 
3. Suspension for 14 Days or Less. 
4. Remova I, suspension for More Than 14 Days, or 

Reduction in Grade . 
5. Reduction in Grade or Removal Based on 

Unacceptable Performance ' ' ' ' ' ' 

6. Termination 

CHAPTER 111 - NONO I SC I PL I NARY ADVERSE ACTIONS 

1 ' 
2. 

Coverage . . . . . . . . . . . . . . . 
Remova I , Reduction in Grade or Pay, or Fur I ougt1 for 

30 days or Less . . . . . . . . . . 
3. Procedures . . . . . . . . . . . . . . . . . . .......... . 

CHAPTER IV -- REPRESENTATION, APPEALS, AND GRIEVANCES 

1. 

2. 
3. 
4. 

Representation . . . . . ..... 
Appea Is .......... . 
Grievances . . . 
Attorney Fees . . . . . . . . 

ATTACHMENTS 

1. Guide to Selecting Corrective Action in Discipline Cases 
2. Notice of Reprimand 
3. Not ice of Proposed Suspension of 14 Days or Less 
4. Notice of Decision to Suspend 14 Days or Less 
5. Notice of Proposal to Remove 
6. Nati ce of Decision to Remove 
7. Term i nation Letter 
B. Termination of Employment Letter 
9. Act i ans and Emp I oyees Exe I uded from Coverage of th i s Order 
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11-5 

5. 

(d) Before taking any action in the above situations. consult with 
the Office of Personnel and Career Development, Personnel 
Po I i c i es and Programs Division, Emp I oyee/Labor Management 
Relations and Safety Branch. 

(3) NOTICE OF DECISION. 

(a) The notice of decision shal I be issued at the earliest 

(b) 

(c) 

(d) 

pract i cab I e date after receipt of the emp I oyee · s rep I y or 
expiration of the ti me a I I ocated for- the emp I oyee 's answer. In 
arriving at the dee is ion. only the r·easons specified in the 
notice of proposed action and any answer of the emp I oyee or his 
or her representative made to the designated official wi 11 be 
considered. 

The decision shal I state which reason(s) were relied upon (tel I 
the emp I oyee which reasons in the proposa I notice were deter
mined to be val id and which were dismissed and why). and if the 
proposed action is determined to be warranted, the effective 
date of the action. No new reasons may be added to the notice 
of decision. 

It shal I contain information regarding appeal and representation 
rights and the name of the individual who the employee may , 
contact concerning appea I rights and procedures. 

It shall be delivered to the employee at or before the time 
the action becomes effective. (Attachment 6 contains an examp I e 
of a notice of decision.) 

REDUCT I ON IN GRADE OR REMOVAL BASED ON UNACCEPTABLE PERFORMANCE. An emp I oyee 
may be reduced r n grade or removed at any tr me dur r ng the performance 
appra i sa I eye I e that the emp I oyee · s performance in one or more er it i ca I 
e I ements or the job becomes unacceptab I e. The procedures and requirements 
for such actions are separate from those contained in paragraph 4. 

a. Coverage. This paragraph app I i es to a I I emp I oyees. except those exc I uded 
rn paragraph 3 of Attachment 9. 

b. Reasonab I e Ti me. Before proposing a reduction in grade or remova I under 
this paragraph. the employee shal I be informecl of the critical element(s) 
for which performance is unacceptab I e. and given a reasonab I e ti me to 
demonstrate acceptable performance for the critical element(s) identified 
as unacceptab I e. Reasonab I e ti me means an amount of ti me commensurate 
with the duties and responsibi I ities of the employee's job which is 
sufficient to al low the employee to show wheUrer he or she can meet 
mini mum performance standards. 

c. One-year Limitation. Title 5, United States Code, section 4303(c)(2). 
places a 1-year time restriction on the age of instances used to support 
the demotion or removal of an employee for unacceptable performance. 

Vertical I ine denotes change. 
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d. Procedures. 

(1) 

(2) 

(3) 

( 4) 

Notice of Proposed Action. An employee whose reduction in grade or 
removal is proposed under this paragraph is entitled to 30 days 
advance written notice of the proposed action. The notice shall 
Identify the specific instances of unacceptable performance by the 

emp I oyee on which the proposed action is based and the er it i ca I 
elements of the employee's position involved in each instance of 
unacceptab I e performance. It sha I I inform the emp I oyee of the right 
to: 

(a) Be represented by an attorney or other representative. (See 
FPM chapter 752, DOE 3710.1, and the labor management agreement 
if the employee is included in a bargaining unit. ) 

(b) A reasonable time to answer orally and in writing. 

Extension of Notice Period. The 30-day advance notice period may be 
extended for not more than 30 add it i ona I days by an author i zed 
Departmental official (see page 3, paragraph 5a(5)). Requests to 
extend further the notice period shal I be referred by the deciding 
official to the Director of Personnel and Career Development, who may 
request prior approval from the Office of Personnel Management. 

Notice of Decision. The written decision to retain, reduce in grade, e 
or remove an employee shal I be issued within 30 days after the date 
of exp i ration of the advance notice. I n the case of a reduction in 
grade or removal under this paragraph, the written decision shal I 
specify the instances of unacceptable performance by the employee on 
which the reduction in grade or remova I is based. Instances of 
unacceptable performance more than I-year old as of the date of the 
notice of proposal may not be used as a basis for action in connec
tion with the dee is ion. It sha 11 contain information regarding 
appeals and representation rights and the name of the individual who 
the employee may contact concerning appeal rights and procedures. It 
sha I I be de I i vered to the emp I oyee at or before the ti me the action 
becomes effective. 

Performance Improvement. If, because of performance improvement by 
the emp I oyee during the notice per i ad, the emp I oyee is not reduced in 
in grade or removed, and the emp I oyee' s performance continues to be 
acceptable for 1 year from the date of the advance written notice, 
any entry or other notation of the unacceptab I e performance for 
which the action was proposed under this section sha I I be removed 
from arty Departmental records relating to the employee. 

Vert i ca I I i ne denotes change. 
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6. TERMINATION. 

11-7 (and 11-8) 

a. Coverage. The fo I I owing emp I oyees are covered by this paragraph: 

(1) Al I employees in the competitive service who are serving a 
probationary or trial period under an initial appointment or who have 
not comp I eted 1 year of current continuous emp I oyment under other 
than a temporary appointment I i mi ted to 1 year or I ess. 

(2) Al I employees in the excepted service, excepted preference eligibles 
who have completed 1 year of current continuous service in the same 
or similar positions. 

b. Procedures. This paragraph app I i es to, but is not I i mi ted to, remova Is 
based on conduct re I ated factors or disc i p I i nary actions that i nvo Ive both 
conduct and performance re I ated factors. If tr1e emp I oyee is being reduced 
in grade or removed for unacceptab I e performance, the requirements of 
paragraph 5 of this Order app I y for excepted service emp I oyees who have 
comp I eted 1 year of current continuous emp I oyment in the same or s i mi I ar 
positions. 

c. Notice of Termination. The notice must state the reasons for the termina-
tion. (Attachment 7 contains an examp I e of a notice of termination except 
for probationary emp I oyees. Attachment 8 provides an examp I e for 
termination of probationary employees. ) 

Vert i ca I I i ne denotes change. 
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CAUSE 

emp 1 oyment rece 1v1 ng 
lower salary. A volun
tary gift of a minimal 
value or a donation in 
a minimal amount is not 
prohibited when made on 
a special occasion. 

29. Discourteous conduct to 
the pub 1 i c conf i rmed by 
an immediate supervisor's 
report of four such 
instances within any 1-
year period or any other 
pattern of discourteous 
conduct. 

30. Failure to work in a 
safe manner and to use 
required safety equipment. 

31. Fa i I ure to carry out 
safety respons i bi 1 i ty. 

1 32. A verified positive test 
result to a drug test 
adm i n i stered under 
Departmental Authority: 6/ 

a. 

b. 

c. 

Where the test was 
administered under 
random testing pro
cedures. 

Where the test was 
taken vo I untar i I y. 

Where the test was 
administered 
because emp I oyee 
conduct or behavior 
indicating a reason
able suspicion that 
the employee uses 
illegal drugs. 

Vertical I ine denotes change. 

First Breach 

Reprimand 
to 14-Day 
Suspension 

Reprimand 
to 5-Day 
Suspension 

Reprimand 

Reprimand 
to Remova I 

Reprimand 
to Remova 1 

Reprimand 
to Removal 

ACTION 

Attachment 1 
Page 11 

Second Breach Thi rd Breach 

10-Day 
to 14-Day 
Suspension 

5-Day 
Suspension 
to Remova 1 

10-Day 
Suspension 
to Removal 

Removal 

Removal 

Removal 

14-Day 
Suspension 
to Remova I 

14-Day 
Suspension 
to Remova I 

Removal 



Attachment 1 
Page 12 

d. Where the test was 
administered after 
emp 1 oyee i nvo 1 vement 
in an incident or 
occurrence the con
sequences of which 
(1) posed a hazard 
or danger to 

NOTES: 

emp 1 oyees, the 
pub 1 i c, pub 1 i c or 
private property, 
to the natural envi
ronment, or Depart
mental faci I ities; 
(2) had an adverse 
effect on agency 
operations: or 
(3) represented a 
serious breach of 
Departmental rules, 
regulations, orders, 
or other directives. 

F i rst Breach 

Reprimand 
to Removal 

ACTION 

DOE 3750.1 Chg 3 
3-21-89 

Second Breach Thi rd Breach 

Removal 

1/ Normally an oral admonishment is used for the first breach. Maximum penalty 
for a third breach within 2-year period is 1-day suspension and for a fourth 
breach in the period is a 5-day suspension. 

21 When an employee fai Is to report for duty or to return from leave or furlough 
and fails to notify management of his or her intentions, and after attempting 
to do so the activity has been unable to ascertain his or her intentions con
cerning his or her return to duty, a removal may be initiated in accordance 
with merit and procedural requirements of this regulation after the passage 
of a reasonable tires (a minimum of 10 calendar days). 

_31 Act i ans i nvo Iv i ng these breaches must be carefu I I y eva I uated to assure that 
the requirements of the Alcohol and Drug Abuse Program are met. 

4/ There is no breach unless (a) the validity of the debt is established; 
(b) there has been a failure to either arrange for or comply with a repayment 

schedule; and (c) there is a current complaint from the creditor. Suspension 
is not authorized correction action. Maximum corrective action for third 

and fourth offenses within a 2-year period is reprimand with the added warning 
that a "continuation of breaches could result in removal." 

Vertical I ine denotes change. 
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Attachment 1 
Page 13 (and 14) 

5/ If a supervisor or manager has engaged in an act of di scrim i nation, in an 
unfair I abor practice, or in a prohibited personne I practice, an eva I uat ion 
wi 11 be made of the manner in which he or she generally discharges his/her 
management respons i bi I it i es to determine the appropriate action to be taken. 

6 / An emp I oyee having a verified pas it i ve test resu II t for use of an i 11 ega I drug 
may be issued a notice of remova I if he/she cannot be retained in his/her 
pas it ion because of the sensitive nature of the job and there is no a I ternate 
work assignment avai I able. A 'Verified Positive Test Result" means a test 
resu It that has been screened pas it i ve by a Food and Drug Administration 
approved immunoassay test, confirmed by a Gas Chromatography/Mass Spectrometry 
assay, (or other confirmatory test approved by the Department of Hea I th and 
Human Services), and evaluated by a Medical Review Officer. 

For further guidance on personne I act i ans concerning emp I oyee i nvo I vement in 
the use of i I legal drugs see DOE 3792.3, DRUG-FREE FEDERAL WORKPLACE TESTING 
IMPLEMENTATION PROGRAM, Chapter 111, paragraphs ~;d(3) and 5e(1) through 5e(4). 

Vert i ca I I i ne denotes change. 
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'""' 

TERM I NAT I ON OF EMPLOYMENT LETIER (EXAMPLE) 

Attachment 8 

Page 1 

United States Government Department of Energy 

memorandum 
0~1£ 

REPLY To 
AnN OF 

SUBJECT Termination of Emp I oynent 

To Name 
Title 
Position 

This memorandum is your formal notice that, in accordance wfth provisions 
of 5 CFR, section 315.804, your employment at the Department of Energy 
wi) l be terminated during your current probationary per·1od .at the close of 
business on ~· for the fo I I owing reasons: 

1. You were absent from work without excuse on the fo 11 owing occas i ans 
and were consequently placed on Absent without Leave (AWOL) status: 

June 6, 1988 
June 15, 1988 
June 8, 1988 

(State how the conduct was inappropriate) 
Your unscheduled absences did not comply with authorized Departmental 
leave procedures. 

(State what the impact of the conduct/performance was.) 
Because of these absences, the effective and efficient operation of 
the division was diminished. 

2. You have failed to submit your monthly report on time for three (3) 
of the I ist five (5) months. This conduct does not demonstrate 
satisfactory performance of your position's performance standards. 
Your actions caused the late submission of the office monthly report 
on three (3) occasions. 

As authorized by 5 CFR, section 315.806, you have the right to appeal 
this termination to the Merit Systems Protection Board (MSPB) if you 
believe that the action is being taken against you because of your 
marital status or for partisan political reasons. Should your appeal 
to the board be based on either or both of these situations, you may 
supplement your al !egation with an approp~iate discrim!nation complaint 
if you fu(ther bel 1eve that your term1nat1on was also influenced by your 
race, color, sex, religion, national origin, physical handicap, or age 
if you are at I east forty ( 40) years o I cl. 

Vert i ca I I i ne denotes change. 
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A copy of the MSPB regu I at i ans Is enc I osed for your information. You 
are advised that in order to be timely filed, appeals must be submitted 
to the board within twenty (20) days of the effective date of the action 
being appealed. 

cc: Servicing Personnel OT'fice 

Name of the issuing official 
Title 

NOTE: Regulations at 5 CFR, section 315.804 require that termination 
notices to probationary employees as a minimum include specific 
conclusions as to the inadequacies of the employees performance 
or conduct. 

Vert i ca I I i ne denotes change . 

DOE 3750. 1 
3-21-89 

I 
I 

Chg 3 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

DOE 3750.1 Chg 3 
3-21-89 

Attachment 9 
Page 1 

ACTIONS AND EMPLOYEES EXCLUDED FROM COVERAGE 

1 . SUSPENSION OF 14 DAYS OR LESS . 

a. A suspension of an employee in the interest of national security under 
title 5, United States Code, section 7532. 

b. An action initiated under title 5, United States Code, section 1206 
regarding a prohibited personne I practice. 

c. An action taken under provisions of a statute, other than one codified in 
title 5, United States Code, which excepts the action from subchapter I, 
chapter 75 of title 5, United States Code. 

d. An action against a reemployed annuitant, excluded by Title 5, Code of 
Federal Regulations, part 752. 

2. REMOVAL. SUSPENSION FOR MORE THAN 14 DAYS, REDUCTION IN GRADE OR PAY OR 
FUR[OQG FOR 30 DAYS OR LESS. 

a. A suspension or removal of an employee in the interest of national 
security under title 5, United States Code, section 7532. 

b. A reduction-in-force action under tit I e 5, United States Code, 
section 3502. 

c. The reduction in grade of a supervisor or manager who has not completed 
the probationary period under title 5, United States Code, 
section 3321 (a)(2) if such reduction is to the grade held immediately 
before becoming such a supervisor or manager. 

d. A reduction in grade or remova I based on unacceptab I e performance under 
title 5, United States Code, section 4303. 

e. An action initiated under title 5, United States Code, section 1206 
regarding a prohibited personne I practice, 

f. Actions taken under provisions of a statute, other than one codified in 
tit I e 5, United States Code, which excepts the action from subchapter I I 
of chapter 75 of title 5, United States Code. 

g. An action which ent it I es an emp I oyee to grade retention under tit I e 5, 
Code of Federal Regulations, part 536, and an action to terminate these 
entitlements. 

h. An action taken or directed by the Office of Personnel Management under 
title 5, Code of Federal Regulations, part 731 or part 754. 

Vertical line denotes change 
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i. An involuntary retirement because of disabi I ity title under title 5, 
Code of Federal Regulations, part 831. 

j . The fa I I ow i ng act i ans specif i ca I I y exc I uded by the Office of Personne I 
Management under title 5, Code of Federal Regulations, part 752: 

(1) A voluntary action initiated by an employee. 

(2) Termination of appointment on the expiration date specified as a 
basic condition of employment at the time the appointment was made. 

(3) Reduction of an employee's rate of pay from a rate which is 
contrary to law or regulation to a rate which is required or 
permitted by I aw or regu I at ion. 

( 4) Action against a reemp I oyed annuitant. 

(5) Action which terminates a temporary promotion within a maximum 
period of 2 years and returns the employee to the position from 
which temporarily promoted, or reassigns or demotes the employee 
to a different position not at a lower grade or level than the 
pas it ion from which temporar i I y promoted . 

(6) Cancel lat ion of a promotion to a position not classified prior to 
the promotion. 

(7) Placement of an employee serving on an intermittent, part-time, or 
seasonal basis in a nonduty, nonpay status in accordance with condi
tions established at the time of appointment. 

(8) An action which terminates a term promotion at the completion of a 
period in excess of 2 years but not more than 5 years and returns 
the employee to the position from which promoted or to a position of 
equ i va I ent grade and pay in accordance with tit I e 5, Code of Federa I 
Regulations, part 335. 

3. REDUCT I ON IN GRADE AND REMOVAL BASED ON UNACCEPTABLE PERFORMANCE. 

a. The reduction to the grade previous I y he Id of a supervisor or manager who 
has not completed the probationary period under title 5, United States 
Code, section 3321(a)(2). 

b. The reduction in grade or removal of an employee in the competitive ser
vice who is serving a probationary or trial period under an initial 
appointment or who has not comp I eted 1 year of current continuous emp I oy
ment under other than a temporary appointment I imited to 1 year or less 
exc I uded by tit I e 5, United States Code 4303(f) (2). 
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Attachment 9 
Page 3 (and 4) 

c. 

d. 

e. 

f. 

g. 

h. 

i. 

j. 

k. 

The reduction in grade or remova I of an emp I oyee in the excepted service 
who has not completed 1 year of current continuous employment in the same 
or similar positions excluded by title 5, United States Code 4303(f)(3). 

An action initiated under tit I e 5, United States Code, section 1206 
regarding a prohibited personne I practice. 

A reduction in grade or r&ova I of an emp I oy1;e in the interest of 
nat i ona I security under tit I e 5, United States Code, part 7532. 

An action taken under provisions of a statute, other than one codified in 
tit I e 5, United States Code, which excepts tl1e action from prov is i ans of 
title 5, United States Code. 

An action which terminates a term promotion at the comp I et ion of a period 
in excess of 2 years but not more than 5 years and returns the emp I oyee 
to the position from which promoted or to a different position of equiva-
1 ent grade and pay in accordance with tit I e ti, Code of Federa I 
Regulations, part 335. 

Reduction-in-force action governed by title 5, Code of Federal 
Regulations, part 351. 

An adverse action for cause taken under tit I e 5, Code of Federa I 
Regulations, part 752. 

An involuntary retirement because of disabi I ity under part 831. 

The fo I I ow i ng act i ans spec i f i ca I I y exc I uded by the Office of Personne I 
Management under tit I e 5, Code of Federa I Re~iu I at i ans, part 432: 

( 1) A vo I untary action initiated by the emp I oyee. 

(2) A termination in accordance with terms specified as a condition of 
emp I oyment at the t i me the appo i ntment was made. 

(3) An action against a reemployed annuitant:. 

(4) An action which terminates a temporary promotion within a maximum 
period of 2 years and returns the emp I oyee to the pas it ion from 
which the emp I oyee was temporar i I y promoted, or reassigns or demotes 
the emp I oyee to a different pas it ion that is not at a I ower grade or 
pay than the pas it ion from which the emp I oyee was temporar i I y 
promoted. 

Vert i ca I I i ne denotes change. 
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U.S. Department of Energy 
Washington, D.C. 

SUBJECT: WORK FORCE DI SC I PL I NE 

PAGE CHANGE 

DOE 3750.1 Chg 4 

B-24-90 

1. PURPOSE. To transmit rev1s1ons to Attachment 1 of DOE 3750.1, WORK FORCE 
DISCIPLINE, of 3-23-B3. 

2. EXP! ANAT I ON OF CHANGE. To revise assessments of corrective action against 
emp I oyees who se I I drugs or intoxicants on duty or DOE property or who 
report for duty drunk or impaired by drugs or intoxicants. 

3. FIL I NG I NSTR!!CI IONS. 

a. Remove page 

Atch 1 , pages 7 
and B 

Atch 1 , pages 11 
thru 13 (and 14) 

Dated 

3-23-B3 

3-21-B9 

Insert~ 

Atch 1, pages 7 
and B 

Atch 1, pages BA 
(and BB) 

Atch 1, pages 11 
and 12 

B-24-90 

3-23-B3 

B-24-90 

b. After f i I i ng the attached pages, this transm i tta I may be discarded. 

BY ORDER OF THE SECRETARY OF ENERGY: 

@JIM E. T.l\RRO 
Director of Administration and 

Human Resource Management 

DISTRIBUTION: 
A I I Departmenta I EI ements 

INITIATED BY: 
Office of Personnel and 

Career Development 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

DOE 3750. 1 Chg 4 
8-24-90 

CAUSE 

13. De I i berate mi srepresen
tat ion; falsification, 
exaggeration, or conceal
ment of a material fact 
in connection with any 
official document; or 
withholding of material 
facts in connection with 
matters under offi c i a I 
investigation. 

14. Rude, boisterous play 
which adversely affects 
production, di sci pl ine, 
or morale; use of 
abusive or offensive 
language; quarreling or 
interfering with the 
production of others. 

15. Fighting, threatening 
of inflicting bodily 
harm on another, physi
cal resistance to com
petent authority or 
indecent or immoral 
conduct. 

16. Gamb I i ng du r i ng work
ing hours. 

17. Promotion of or assist
ing in operation of 
organized gambling on 
premises. 

18. Abusing or unauthorized 
possession, use, or 
distribution of drugs 
or intoxicants: 

Vertical I ine denotes change. 

F i rst Breach 

Reprimand 
to Removal 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to" Removal 

Reprimand 

Reprimand 
to Removal 

ACTION 
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Second Breach Thi rd Breach 

Reprimand 
to Remova I 

Reprimand 
to Remova I 

Reprimand 
to-Removal 

Reprimand 
to 5-Day 
Suspension 

5-Day 
Suspension 
to Removal 

5-Day 
Suspension 
to Remova I 

Reprimand 
to Remova I 

5-Day 
Suspension 
to Removal 

Reprimand 
to Remova I 

10-Day 
Suspension 
to Removal 
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a. 

b. 

c. 

Sel I ing, providing, or 
possess i ng any i I I ega I 
drug while on DOE 
property or wh i I e on 
official duty. 

Sel I ing other 
intoxicants or drugs 
while on DOE property or 
wh i I e on duty . 

Report i ng for duty 
drunk or impaired 
by drugs or 
intoxicants. 3/ 

19. Being on duty so i ntox i -
cated as to be unable to 
proper I y perform assigned 
duties. or to be a hazard 
to self or others. 3/ 

20. Fa i I ure to honor acknow-
1 edged or adjudicated 
debts or I ega I ob I i ga-
t ions. (In determining 
whether a breach has 
occurred, consider 
whether extenuating 
circumstances have 
developed after the 

emp I oyee incurred the 
obi igation and the 
employee's previous 
record.) 4/ 

Vert i ca I I i ne denotes change. 
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F i rst Breach Second Breach Thi rd Breach 

Reprimand 
to Removal 

Reprimand 
to Removal 

Reprimand 
to Removal 

Reprimand 
to Removal 

Reprimand 

Removal 

5-Day 
Suspension 
to Removal 

5-Day 
Suspension 
to Remova I 

5-Day 
Suspension 
to Removal 

Reprimand 

Removal 

5-Day 
Suspension 
to Removal 

5-Day 
Suspension 
to Removal 

Reprimand 
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CAUSE 

21 . Making fa I se, unfounded, 
or high I y i rrespons i b I e 
statements against 
other emp I oyees, super
visors, other officials, 
or subordinates with the 
i ntent to destroy or 
damage the reputation, 
authority or official 
standing of those 
concerned. 

22. Any action or failure 
to take action based on 
race, color, religion, 
sex (inc I ud i ng sexua I 
harassment), age or 
national origin of an 
employee, former 
emp I oyee, or app I i cant 
which affects his or 
her rights, privileges, 
benefits, dignity, and 
equa I i ty or economic 
opportunity. Consider 
circumstances and the 
effect on the person 
discriminated against, 
use of abusive language, 
vi o I ent treatment, or 
insulting demeanor. 5/ 

If the discriminatory 
practice was de I i berate. 51 

First Breach 

Reprimand 
to Remova I 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to 14-Day 
Suspension 

ACTION 

S1icond Breach 

5-Day 
Suspension 
to Removal 

R1ipr i mand 
to 14-Day 
Suspension 

14-Day 
Suspension 
to Remova I 

Attachment 1 
Page BA (and BB) 

Thi rd Breach 

10-Day 
Suspension 
to Remova I 

10-Day 
Suspension 
to Remova I 

Removal 
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DOE 3750.1 Chg 4 
8-24-90 

29. 

employment rece1v1ng 
lower salary. A 
voluntary gift of a 
minimal value or a 
donation in a minimal 
amount is not prohibited 
when made on a spec i a I 
occasion. 

Discourteous conduct to 
the public confirmed by 
an immediate supervisor's 
report. Suggested penalties 
remain the same after the 
th i rd breach with i n a one 
year period. 

30. Failure to work in a 

31. 

safe manner and to use 
required safety equipment. 

Failure to carry out 
safety respons i bi I i ty. 

Reprimand 
to 5-Day 
Suspension 

Reprimand 
to 5-Day 
Suspension 

Reprimand 

32. A verified positive result Reprimand 
to any test . adm i n i ste red to" Remova I .fi/ 
under Departmental Authority, 
for use of i I I ega I drugs. 

Vert i ca I I i ne denotes change. 

5-Day 
to 14-Day 
Suspension 

5-Day 
Suspension 
to Removal 

10-Day 
Suspension 
to Remova I 

Removal 

Attachment 1 
Page 11 

14-Day 
Suspension 
to Removal 

14-Day 
Suspension 
to Removal 

Removal 



Attachment 1 
Page 12 

NOTES. 

DOE 3750. 1 Chg 
8-24-90 

1/ Normally an oral admonishment is used for the first breach. Maximum penalty 
for a third breach within 2-year period is 1-day suspension and for a fourth 
breach in the period is a 5-day suspension. 

21 When an employee fai Is to report for duty or to return from leave or 
furlough and fai Is to notify management of his or her intentions, and after 
attempting to do so the activity has been unable to ascertain his or her 
intention concerning his or her return to duty, a removal may be initiated 
in accordance with merit and procedural requirements of this regulation 

after the passage of a reasonable time (a minimum of 10 calendar days). 

31 If al legations charging such conduct are supported by a verified positive 
drug test administered under Departmental authority, procedures and 
penalties cited under cause 32 shal I be applied. Any action taken under 
this paragraph shal I be coordinated with appropriate Departmental Employee 
Assistance Program Personnel . 

4/ There is no breach unless (a) the validity of the debt is established; 
(b) there has been a failure to either arrange for or comply with a 
repayment schedule; and (c) there is a current complaint from the credi
tor. Suspension is not an authorized correction action. Maxi mum 
corrective for third and fourth offenses within a 2-year period is 
reprimand with the added warning that a "continuation of breaches could 
resu It i n remova I . " 

5/ If a supervisor or manager has engaged in an act of di scrim i nation, in 
an unfair labor practice, or in a prohibited personnel practice, an 
evaluation wi I I be made of the manner in which is or she generally 
discharges his/her management responsibi I ities to determine the appro
priate action to be taken. 

61 An employee having a verified positive test result for use of an i I legal 
drug must be relieved of sensitive duties unti I cleared for return by 
appropriate authorities. Such employees may be issued a notice of removal 
from employment if he/she cannot be retained in his/her position because 
of a specific job requirement to perform such sensitive duties and there 
is no alternate work assignment avai I able. A "Verified Positive Test 
Result" means a test result that has been screened positive by a Food 
and Drug Administration approved immunoassay test, confirmed by a Gas 
Chromatography/Mass Spectrometry assay, (or other confirmatory test 
approved by the Department of Health and Human Services), and evaluated 
by a Medical Review Officer. 

Because of the serious nature of the impact that i I legal drug activity 
can have on the Department's mission and its employees, supervisors 
should strongly consider taking the most firm action believed necessary 
to prevent further misconduct. 

For further guidance on personnel actions concerning employee involvement 
in the use of i I legal drugs see DOE 3792.3, DRUG-FREE FEDERAL WORKPLACE 

TESTING IMPLEMENTATION PROGRAM, Chapter I I I, paragraph 5d(3) and 5e(1) 
through 5e( 4). 

Vert i ca I I i ne denotes change 
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U.S. Department of Energy 
Washington, D.C. 

SUBJECT: WORK FORCE DI SC I PL I NE 

PAGE CHANGE 

3750.1 Chg 5 

3-9-92 

I. PURPOSE To transmit revised pages to DOE 3750. 1, WORK FORCE DI SC I PL I NE, 

2. 

3. 

of 2-23-83. 

EXPIANAT!ON OF CHANGE. To add appropriate corrective actions to Attachment 
1, G11irle to Selecting Action in Discipline Cases, for cases where an 
emp I oyee has vi o I ated env i ronmenta I I aws, ru I es or regu I at i ans. 

Fl! ING INSTR!!CTIPNS. 

a. Remove Pages 

Attachment 1 , 
Pages 11 & 12 

8-24-90 

I nsert Pages 

Attachment 1 , 
Pages 11 - 13 

Dated 

3-9-92 

b. After fi I ing the attached pages, this transmittal may be discarded. 

BY ORDER OF THE SECRETARY OF ENERGY: 

JOHN J. NETTLES, JR. 
Di rector of Adm in i strati on 

and Human Resource Management 

DISTRIBUTION: INITIATED BY: 

Al I Departmental Elements Office of Personne I 
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I DOE 3750. 1 Chg 5 Attachment 1 
3-9-92 Page 11 

I CAUSE ACTION 

I Fi rst Breach Second Breach Th i rd Breach 

employment receiving 
lower salary. A 

I voluntary gift of a 
minimal va I ue or a 
donation in a minimal 

I amount i s not proh i bi ted 
when made on a special 
occasion. 

I 29. Discourteous conduct to Reprimand 5-Day 14-Day 
the pub I i c conf i rmed by to 5-Day to 14-Day Suspension 
an immediate supervisor's Suspension Suspension to Removal 

I 
report. Suggested penal-
ties remain the same after 
the third breach within a 
1-year period. 

I 30. Fa i I ure to work in a Reprimand 5-Day 14-Day 
safe manner and to use to 5-Day Suspension Suspension 

I 
required safety equipment. Suspension to Removal to Removal 

31. Fa i I ure to carry Reprimand 10-Day Removal 
out environmental Suspension 

I or safety to Removal 
responsibi I ity. 

132. Fa i I ure to obey Reprimand 10-Day Removal 

I environmental Suspension 
law, rule, or to Removal 
regulation. 

I a. When consequences Reprimand 14-Day Removal 
are extreme, or to 10-Day Suspension 
there is possible Suspension to Removal 

I or actua I danger 
to pub I i c hea I th 
or safety. 

I b. If violation 10-Day Removal 
was de I i berate, Suspension 
or an attempt is to Remova I 

I made to conceal 
the violation. 

I 
Vertical I i ne denotes change 

I 
I 



I I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

DOE 3750. 1 Chg 5 
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Attachment 1 
Page 13 (and 14) 

NOTES: 

1/ Normally an oral admonishment is used for the first breach. Maximum penalty 
for a third breach within 2-year period is 1-day suspension and for a fourth 
breach in the period is a 5-day suspension. 

21 When an employee fai Is to report for duty or to return from leave or 
fur I ough and fa i Is to notify management of his or lier intentions, and after 
attempting to do so the activity has been unab I e to ascertain his or her 
intention concerning his or her return to duty, a i-emova I may be initiated 
in accordance with merit and procedura I requirements of this regu I at ion 
after the passage of a reasonable time (a minimum of 10 calendar days). 

3/ If al legations charging such conduct are supported by a verified positive 
drug test administered under Departmenta I authority, procedures and 
pena It i es cited under cause 32 sha I I be app I i ed. ~<ny action taken under 
this paragraph shal I be coordinated with appropriate Departmental Employee 
Assistance Program Personne I . 

41 There is no breach un I ess (a) the va I id i ty of the debt is estab I i shed: 
(b) there has been a fa i I ure to either arrange for or comp I y with a 
repayment schedule: and (c) there is a current complaint from the credi
tor. Suspension is not an authorized correction <Jction. Maximum 
corrective for third and fourth offenses within a :Z-year period is 
reprimand with the added warn i ng that a "cont i nu at ion of breaches cou Id 
resu It i n remova I . " 

51 If a supervisor or manager has engaged in an act of discrimination, in 
an unfair labor practice, or in a prohibited personnel practice, an 
evaluation, wi II be made of the manner in which is or she generally 
discharges his/her management responsibi I ities to determine the appro
priate action to be taken. 

61 An employee having a verified positive test result for use of an i I legal 
drug must be re I i eved of sensitive duties unt i I c I eared for return by 

' ' 

appropriate authorities. Such emp I oyees may be issued a notice of remova I 
'from employment if he/she cannot be retained in his/her position because 
of a specific job requirement to perform such sensitive duties and there 
is no a I ternate work assignment ava i I ab I e. A "Verified Positive Test 
Result" means a test result that has been screened positive by a Food 
and Drug Administration approved immunoassay test, confirmed by a Gas 
chromatography/Mass Spectrometry assay, (or other confirmatory test 
approved by the Department of Health and Human Services), and evaluated 
by a Medical Review Officer. 

Because of the serious nature of the impact that i I legal drug activity 
can have on the Department's mission and its employees, supervisors 
should strongly consider taking the most firm action believed necessary 
to prevent further misconduct. 

For further guidance on personnel actions concerning employee involvement 
in the use of i I legal drugs see DOE 3792.3, DRUG-FREE FEDERAL WORKPLACE 

TESTING IMPLEMENTATION PROGRAM, Chapter 111, paragraph 5d(3) and 5e(1) 
through Se ( 4) . 

Vert i ca I I i ne denotes change. 
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U.S. Department of Energy 
Washington, D.C. 

SUBJECT: WORK FORCE DI SC I PL I NE 

PAGE CHANGE 

DOE 3750.1 Chg 6 

8-21-92 

1. PURPOSE. To transmit revised pages to DOE 3750.'I, WORK FORCE DISCIPLINE, 
of 3-23-83. 

2. EXPI ANATION OF CHANGE. To make only organizational title and routing 
symbo I changes required by Notices in the SEN-13 series. No substantive 
changes have been made. 

3. FILING INSTRUCTIONS. 

a. Remove Pace 

1 
2 

3 and 4 
11-1 thru 11-4 

ll-5andll-6 
IV-1 
IV-2 

~ 

3-23-83 
3-21-89 
3-21-89 
3-23-83 

3-21-89 
3-23-83 
1-6-86 

Insert~ 

1 
2 

3 and 4 
I I -1 
11-2 
11-3 
11-4 

11 -5 and 11 -6 
IV-1 
IV-2 

Dated 

8-21-92 
3-21-89 
8-21-92 
3-23-83 
8-21-92 
8-21-92 
3-23-83 
8-21-92 
3-23-83 
8-21-92 

b. After fi I ing the attached pages. this transmittal may be discarded. 

BY ORDER OF THE SECRETARY OF ENERGY: @ 
_ DOLORES L. ROZZI 

· Di rector of Adm i n i strati on 
and Human Resource Management 

DISTRIBUTION: INITIATED BY: 
Al I Departmental Elements Office of Personne I 
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U.S. Department of Energy 
Washington, D.C. 

ORDER 

SUBJECT: 

1 ' 

2. 

3. 

DOE 3750. 1 

3-23-83 
Change 6: 8-21-92 

WORK FORCE DI SC I PL I NE 

PURPOSE. To provide guidance and procedures and state responsibi I ities 
for maintaining work force disc i p I i ne in the Department of Energy (DOE). 

REFERENCE. 

a. 

b. 

Title 5, Code of Federal Regulations, parts 432, 735, and 752, 
which provides the statutory procedures for adverse actions and 
estab I i shes eth i ca I and other conduct standards and 
respons i bi I it i es for Federa I emp I oyees. 

Federal Personnel Manual (FPM) chapters 7:51 and 752, which state 
the Office of Personne I Management regu I at ions and requirements 
for disciplinary and adverse actions. 

c. DOE 3710. 1A, LABOR-MANAGEMENT RELATIONS PROGRAM FOR FEDERAL 
EMPLOYEES, of 9-30-86, which outlines procedures for the 
administration of the Federal employee labor relations program. 

d. DOE 3771.1, GRIEVANCE POLICY AND PROCEDURES, of 7-2-81, which 
provides guidance and instructions for estab I i sh i ng and 
administering the grievance system of the DOE . 

COVERAGE ANO EXCLUSIONS. This Order app I i es to a I I paid emp I oyees 
within the Department except: 

a. 

b. 

Employees covered by sections 621(b) and (d) of Public Law 95-91, 
Department of Energy Organization Act; 

Adm in i strati ve Law Judges; 

c. Experts and consu I tants; 

d. 

e. 

Emp I oyees occupying positions above the GS-15 or GM-15 grade 
level; 

Employees in the Senior Executive Service; 

f. President a I appointees; 

g. Employees occupying positions in schedule C of part 213 of Title 
5, Code of Federal Regulations. 

Vert i ca I I i ne denotes change. 

DISTRIBUTION: INITIATED BY: 

Al I Departmental Elements Office of Personnel 
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I 

4. POLICY. 

5. 

a. Disc i p I i nary actions sha I I be taken on I y for the purposes of 
correcting: unacceptab I e conduct, behavior on the job, or situations 
that adversely affect job performance; violations of laws, rules, or 
regulations. I 

b. Actions sha I I be taken for unacceptab I e performance or nonperformance of 
assigned duties and fa i I ure to proper I y discharge inherent or assigned I 
responsibi I ities. 

c. Un I ess proposed by the Secretary, a 11 fi na I dee is ions to take adverse 
actions ( inc I ud i ng reductions in grade and remova Is based on I 
unacceptable performance) must be made by a higher level official in the 
chain of command than the official who proposed the action. 

DEFINITIONS I 
a. 

b. 

c. 

Advf'rs" Act ion. A personne I action wh i ch reduces an emp I oyee 's bas i c 
pay or grade, or which i nvo I untar i I y separates the emp I oyee from the 
Federal service, or which involuntarily places the employee in a nonpay, 
nonduty status. Adverse actions may resu It from disc i p I i nary or 
nond i sci p I i nary situations. Adverse actions are: 

( 1) Suspension. An action which p I aces an emp I oyee, for disc i p I i nary 
reasons, i n a temporary status without duties and pay. 

(2) Reduct j on j n Grade or Pay. Actions taken that change an emp I oyee 
from a position at one grade and rate of basic pay to another 
position at a lower grade and rate of basic pay. (See Attachment 
9 for reductions in grade or pay exc I uded from coverage of this 
Order.) 

I 
I 
I 
I 

(3) Eur I ough. The p I acing of an emp I oyee in a temporary status, I 
without duties and pay because of lack of work or funds or for 
other nond i sci p I i nary reasons. 

( 4) Remoya I The separation of an emp I oyee from his or her position I 
in the department for cause. 

BDar:.d. Merit Systems Protection Board. 

Cause. A recognizable offense against the employee-employer 
relationship. May be reasons that are personal to the employee such 
on or off the job misconduct, inefficiency, or physical or mental 
inabi I ity to perform the duties of the position. There may also be 
i mpersona I reasons such as an emergency situation necessitating a short 
furlough or the need to correct a merit promotion error. Some causes 
have been specified by rules, Executive order, or regulation. A cause 
must also promote the efficiency of the service. 

I 

I 
I 

Vert i ca I I i ne denotes change. 
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6. 

DOE 3750. 1 Chg 6 
8-21-92 

3 

d. Days. Ca I endar days. 

e. 

f. 

g. 

h. 

Deciding Off i c i a I . The management off i c i a I designated to make the f i na I 
decision on a notice of proposed action issued by a Department official 
at a I ower management I eve I . 

Proposing Official. The supervisor or manager who issues a notice of 
proposed adverse action to an employee. (The supervisor or manager who 
issues an admonishment or reprimand to an employee is an 1ssu1ng 
offic ia I.) 

Ora I Admonishment. A disc i p I i nary discussion between a management 
off i c i a I or supervisor having the authority to take disc i p I i nary action 
and an emp I oyee subject to that authority. 

Reprimand. A forma I disc i p I 1 nary act 1 on not 1 ce issued to an emp I oyee by 
a management off i c i a I or superv 1 sor having disc i p I i nary author 1 ty with 
respect to that employee. 

RESPONSIBILITIES. 

a. 

b. 

Vertical 

Heads of Deoa rtmenta I EI ements with De I eqated Personne I Author i ty sha I I : 

(1) Administer a fair, impart i a I uni form, and regu I atory proper work 
force disc i p I i ne program within thEd r j ur i sd i ct ions. 

(2) 

(3) 

( 4) 

(5) 

(6) 

(7) 

Assure that the ru I es and other conditions of emp I oyment are 
readily avai I able to al I employees under their jurisdiction. 

Assure that supervisors and management off i c i a Is consider the 
guide contained in Attachment 1 , and when the I imitation on 
corrective actions is to be exceeded, assure that it is proper I y 
authorized. 

Issue notices of dee is ion on adverse actions proposed by 
subordinate off i c i a Is against emp I oyees under their j ur i sd i ct ion. 

Approve or disapprove requests to extend the ti me to answer 
notices of proposed actions. 

Approve or disapprove requests to extend the notice of proposed 
act 1 on, not to exceed 30 add it i ona I days, i n cases of reduction i n 
grade and in cases of remova I based on unacceptab I e performance. 

Advise the servicing personne I office whenever any of the above 
authorities are redelegate. Al I redelegations must be in 
writing. 

Di rector of Administration and Human Resource Management provides 
over a I I direction and administration of the Department's work force 
discipline program. 

I ine denotes change. 
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c. 

d. 

e. 

f. 

g. 

DOE 3750.1 Chg 6 
8-21-92 

Genera I Counsel shal I review al I petitions for payment of attorney fees 
for comp I i ance with statutory and regu I atory requirements and w i I I 
concur on all DDE responses. 

General Counsel or Chief Counsel of a Field Organization shal I provide 
I ega I advice and assistance to servicing personne I offices. In 
coordination with servicing personnel offices, represents or 
participates in the preparation for representation of the DOE before the 
Board. 

Director of Personnel shall: 

(1) Develop the work force discipline program of the Department and 
provide staff assistance and advice on matters covered by this 
Order. 

(2) I mp I ement act i ans directed by the Office of Personne I Management 
and other outside authorities. 

(3) Determine whether or not to seek review of initial decisions 
issued by presiding officials of the Board. 

(4) Request approval of the Office of Personnel Management to extend 
the notice period for a reduction in grade or removal based upon 
unacceptab I e performance beyond the add it i ona I 30 days granted by 
officials in paragraph 6a. 

Serv i'c i ag Personne I Off j ces sha I I : 

(1) Provide technical advice and assistance to supervisors and 
management officials in the implementation of this program. 

(2) Review al I disciplinary actions for consistency with rules, 
regulations, and Departmental procedures. 

(3) Inform emp I oyees of their emp I oyment ob I i gat i ans. 

(4) Provide advice and assistance on procedures to employees who are 
subject to disc i p I i nary or adverse act i ans. 

(5) After giving advance notice to the Director of Personnel, 
coordinate with the General Counsel or chief counsel of a field 
organization in order to provide for representation of the 
Department at hearings before the Board. 

Supervisors and Managers sha I I : 

( 1) Keep emp I oyees informed of ru I es, regu I at i ans, and standards of 
conduct, and maintain order and disc i p I i ne within the framework of 
estab I i shed procedures. 

Vert i ca I I i ne denotes change. 
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1. 

DOE 3750. 1 
3-23-83 

CHAPTER 11 

11 -1 

rypFS OF DI SC I Pl I NARY ACTIONS COVERAGE AND PROCEP!JRES 

ORAL ADMONISHMENT. 

a. Coverage. Al I employees within the scope of this Order are covered by 
this paragraph. 

b. Use. There is no prescribed format for an oral admonishment. It is 
part i cu I ar I y su i tab I e to situations which can be corrected by the 
emp I oyee and is used where it is anticipated that it w i I I achieve the 
required changes in conduct, habit, or work method. 

2. NOTICE OF REPRIMAND. 

3. 

a. 

b. 

c. 

Coverage. A I 1 emp I oyees within the scope of this Order are covered by 
this paragraph. 

Use. The notice of reprimand should be used in those situations which 
require an action more stringent than an oral admonishment, such as 
where an emp I oyee has not responded constructive I y to ora I admonishments 
for the same or s i mi I ar breaches. In some situations a notice of 
reprimand may be the I ast step in a pro~1ress ion of pena It i es before 
remova I if the emp I oyee has" been given a c I ear warning that a further 
offense could lead to removal. 

Contents. Notices of reprimand sha I I specify c I ear I y the nature of the 
infraction or transgression, inc I ud i ng specific information re I ated to 
that reason such as ti mes, dates, and c i rcumstances that required 
corrective action to be taken. It shou Id inform the emp I oyee of a I I 
ti me I i mi ts, the right to grieve, where to seek assistance regarding the 
grievance procedure, of the right to representation, and that the notice 
wi 11 be filed in the OPE for a period of' 1 year unless the employee 
leaves the DOE sooner. (Attachment 2 contains an example of a notice of 
reprimand.) 

SlJSPENS I ON FOR 14 PAYS OR LESS. 

a. Coverage. The fol lowing DOE employees are covered by this paragraph: 

( 1) A I I emp I oyees in the competitive service. 

(2) A I I emp I oyees who occupy a position in schedu I e A or schedu I e B of 
part 213 of Title 5, Code of Federal Regulations, and FPM chapter 
213. 



I I -2 DOE 3750.1 Chg 6 
8-21-92 

b. Procedures. 

( 1) Not i ce of proposed Suspens j on for 14 pays or Less. The not i c e 
must indicate clearly that it is a proposal rather than a final 
decision, and that the final decision wi I I not be made unti I 
after receipt of the employee's reply or after the expiration 
of the ti me per i od for rep I y i f no rep I y i s made. It sha I I 
also inform the employee where and to whom the reply shal I be 
directed and the right to: 

(a) Review the material supporting the action proposed in the 
notice. Wh i I e not required, proposing off i ci a Is are 
encouraged to attach to the notice of proposal copies of 
al I supporting material. 

(b) A reasonable time to answer (but not less than 24 hours) 
orally and in writing, and to furnish affidavits and 
other documentary evidence in support of the answer. 

(c) Be represented by an attorney or other representative. 
(See FPM chapter 752, DOE 3710.1A, and the labor 
management agreement if the employee is included in a 
bargaining unit.) (Attachment 3 contains an example of a 
notice of proposal.) 

(2) Notjce of Decjsjon. 

(a) 

{b) 

(c) 

The notice of decision shal I be issued at the earliest 
practicable date after the receipt of the employee's 
reply, or after expiration of the time al located for the 
employee's answer. In arriving at the written decision, 
only the reason(s) specified in the notice of proposed 
action and any answer of the employee or his or her 
representative wil I be considered. 

The decision shal I state which reason(s) were relied upon 
and which were not (tel I the employee which reasons in 
the proposa I notice were determined to be va I id and which 
were dismissed and why) and, if the proposed suspension 
is determined to be warranted, the effective date of the 
action. No new reasons may be added to the I etter of 
decision. 

The notice must state the emp I oyee' s grievance rights and 
whom to contact regarding these rights. (Attachment 4 
contains an example of a notice of decision.) 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

4. REMOVAL, SUSPENSION FOR MORE THAN 14 DAYS, OR REDUCTION IN GRADE. This 
paragraph applies to, but is not I imited to, disciplinary action; based on I 
conduct related factors or disc i pl i nary actions that involve both conduct 
and performance re I ated factors. An emp I oyee may be removed or reduced in 
grade for misconduct or for unacceptable performance. The regulatory and I 
procedural requirements are different in each case. For procedures on 

Vert i ca I I i ne denotes change. I 
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reduction in grade or removal of an employee based solely on unacceptable 
performance, see page I 1-5, paragraph 5. When an employee is removed, suspended 
for more than 14 days, or reduced in grade based on unacceptable performance and 
for misconduct, or for misconduct alone, this paragraph applies. However, such 
actions must promote the efficiency of the service. 

a. Coverage. The fo I I owing Departmenta I emp I oyees are covered by this 
paragraph: 

b. 

(1) Al I employees in the competitive service who are not serving a 
probationary or trial period under an initial appointment, or who 
have comp I eted 1 year of current continuous emp I oyment under other 
than a temporary appointment I imited to 1 year or less. 

(2) Al 1 employees who are preference eligibles in the excepted service 
who have completed 1 year of current continuous service in the same 
or similar positions. 

(3) An employee with competitive status 
schedule 8 of part 213 of Title 5, 
FPM chapter 213. 

who occupies a pos1t1on in 
Code of Federal Regulations, and 

Procedures. 

(1) Not j ce of Proposed Action. 

(a) 

(b) 

The notice of proposed action must state clearly the reason(s) 
for proposing the action and include the specific information 
that supports that reason, such as it i mes, dates, and c i rcum
stances. It sha I I inform the emp I oyee that if the proposed 
action is taken, it wi 11 not become effective earlier than 30 
days from the date of receipt of the notice. Addi ti ona I I y, the 
employee shal I be informed of the right to: 

2 

Review the mater i a I support i n[I the reasons for the action 
proposed i n the notice. Wh i I e not requ i red, proposing 
officials are encouraged to attach to the notice of 
proposa I copies of a I I supporting mater i a I . 

A reasonab I e ti me, but not I ess than 7 days, to answer 
ora I ly and in writing, and to furnish affidavits and 
other documentary evidence in support of the answer. 

3 Be represented by an attorney or other representative. 
(See FPM chapter 752, DOE 371D.1A, and the labor 

management agreement if the emp I oyee is inc I uded in a 
bargaining unit. ) 

The notice of proposed action must indicate clearly that the 
notice is a proposal and that a final decision wi 11 not be made 
unt i I after rece i pt of the emp I oyee' s rep I y or after exp i ration 
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of the time period for reply. It must also inform the 
employee where and to whom to direct a reply. 
(Attachment 5 contains an example of a notice of 
proposa I.) 

The person designated to hear the employee's oral 
answer sha I I have the authority to either make or 
recommend a fi na I dee is ion on the proposed adverse 
action. 

Exception. 

(a) The fo I I owing exception to the 30-day notice period is 
authorized. 

1 

2 

3 

The 30-day advance notice period is not required 
when there i s reasonab I e cause to be I i eve the 
emp I oyee has committed a er i me for which a 
sentence of imprisonment may be imposed. This 
except ion sha I I not be i nvoked so I e I y on 
evidence of the employees arrest. However, in 
those instances where there is evidence that the 
employee was arrested and held for further legal 
action by a magistrate or was indicted by a 
grand jury there wou Id be reason ab I e cause for 
believing the employee committed a crime. 

If this exception is invoked, the employee may 
be required to furnish any answer to the 
proposed action and affidavits and other 
documentary ev i de nee i n support of the answer 
within such time as under the circumstances 
would be reasonable, but not less than 7 days. 

When the circumstances require immediate action. 
the emp I oyee may be p I aced i n a nonduty status 
with pay for such ti me. not to exceed 10 days, 
as is necessary to effect the action. 

(b) Currently, the above is the only exception to the 
30-day notice period. In disciplinary situations 
involving a need to keep the employee away from his or 
her pas it ion. a temporary reassignment during the 
30-day advance notice per i ad may be adv i sab I e. 

(c) ln emergency, nondisciplinary situations involving the 
need to remove the emp I oyee from the premises 
immediate I y. the emp I oyee shou Id be required to take 
sick or annua I I eave. as appropriate. or I eave without 
pay, if the emp I oyee has exhausted his/her sick and 
annua I I eave . However, after the i mmed i ate emergency 
passes, the employee must be returned to duty if he or 
she is ab I e to perform. If subsequent adverse action 
is to be initiated. the employee must be maintained in 
a pay status during the notice period. 

I 
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(d) Before taking any action in the above situations, consult 
with the emp I oyee/ I abor re I at i ons po I icy staff of the Office 
of Personne I . 

(3) NOTICE OF DECISION. 

(a) The notice of dee is ion sha 11 be issued at the ear I i est 
pract i cab I e date after receipt of the emp I oyee · s rep I y or 
expiration of the ti me a I I ocat:ed for the emp I oyee 's answer. 
In-arriving at the decision, only the reasons specified in 
the notice of proposed action and any answer of the employee 
or his or her representative made to the designated off i c i a I 
wi I I be considered. 

(b) The decision shal I state which reason(s) were relied upon 
(te I I the emp I oyee which reasons in the proposa I notice were 
determined to be va I id and which were dismissed and why) , 
and if the proposed action is determined to be warranted, 
the effective date of the action. No new reasons may be 
added to the notice of dee i s ion . 

(c) It shal I contain information regarding appeal and 
representation rights and the name of the individual who the 
emp I oyee may contact concerning appea I rights and 
procedures. 

(d) It sha 11 be de I i vered to the emp I oyee at or before the ti me 
the action becomes effective. (Attachment 6 contains an 
examp I e of a notice of dee i s i on . ) 

REDUCT I ON IN GRADE OR REMOVAL BASED ON UNACCEPTABLE PERFORMANCE. An emp I oyee 
may be reduced in grade or removed at any time during the performance 
appraisal cycle that the employee's Performance in one or more critical 
e I ements of-the job becomes unacceptab I e. The procedures and requirements for 
such actions are separate from those contained in paragraph 4. 

a. Coverage. This paragraph applies to al I employees, except those 
excluded in paragraph 3 of Attachment 9. 

b. Reasonab I e Ti me. Before proposing a reduction in grade or remova I under 
this paragraph, the emp I oyee sha 11 be informed of the er it i ca I 

c. 

e I ement(s) for which performance is unacceptab I e, and given a reasonab I e 
time to demonstrate acceptable performance for the critical element(s) 
i dent i fi ed as unacceptab I e. Reasonab I e ti me means an amount of ti me 
commensurate with the duties and respons i lb i I it i es of the emp I oyee' s job 
which is sufficient to a I I ow the emp I oyee to show whether he or she can 
meet mini mum performance standards. 

One year Limitation. Title 5, United States Code, section 4303(c)(2) 
places a 1-year time restriction on the age of instances used to support 
the demotion or remova I of an emp I oyee for unacceptab I e performance. 

Vert i ca I I i ne denotes change. 
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I 
I 
I 

Procedures. 

(1) 

(2) 

( 3) 

(4) 

Notice of Proposed Action. An emp I oyee whose reduction in grade I 
or removal is proposed under this paragraph is entitled to 30 days 
advance written notice of the proposed action. The notice shal I 
identify the specific instances of unacceptab I e performance by the I 
employee on which the proposed action is based and the critical 
e I ements of the emp I oyee' s position i nvo I ved i n each instance of 
unacceptab I e performance. It sha I I inform the emp I oyee of the 
right to: 

(a) 

(b) 

Be represented by an attorney or other representative. (See 
FPM chapter 752, DOE 3710.1A, and the labor management 
agreement if the employee is included in a bargaining unit.) 

A reasonable time to answer orally and in writing. 

Extension of Notice Period. The 30-day advance notice period may 
be extended for not more than 30 additional days by an authorized 
Departmental official (see page 3, paragraph 6a(6)). Requests to 
extend further the notice period shal I be referred by the deciding 
offi c i a I to the Di rector of Personne I, who may request prior 
approval from the Office of Personnel Management. 

Notice of Decision. The written decision to retain, reduce in 
grade, or remove an employee shal I be issued within 30 days after 
the date of expiration of the advance notice. In the case of a 
reduction in grade or removal under this paragraph, the written 
dee is ion sha I I specify the instances of unacceptab I e performance 
by the emp I oyee on which the reduction in grade or remova I is 
based. Instances of unacceptab I e performance more than I -year o Id 
as of the date of the notice of proposal may not be used as a 
basis for action in connection with the decision. It shal I 
contain information regarding appea Is and representation rights 
and the name of the individual who the employee may contact 
concerning appea I rights and procedures. It sha I I be de I i vered to 
the employee at or before the time the action becomes effective. 

Performance Improvement If, because of performance improvement 
by the employee during the notice period, the employee is not 
reduced in grade or removed, and the emp I oyee' s performance 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I continues to be acceptab I e for 1 year from the date of the advance 

written notice, any entry or other notation of the unacceptab I e 
performance for which the action was proposed under this section 

1 shal I be removed from any Departmental records relating to the 
employee. 

I 
I 
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CHAPTER IV 

REPRESENT AT I ON APPEALS. AND GR I EVANCES 

IV-1 

REPRESENTATION. 

a. Employees who have received a notice of proposed disciplinary action are 
entitled to be represented by an attorney or other representatives. In 
addition, emp I oyees may be accompanied by a representative when making 

b. 

c. 

an ora I rep I y to a notice or proposed adverse action. If an emp I oyee of 
the Department is se I ected as a representative and that person is 
w i I I i ng to serve, the representative's superv i soc, acting independent I y 
or in concert with the supervisor of the selecting employee, may 
disallow the employee's choice on the basis that the: 

(1) Individual's activities as a representative would cause a conflict 
of interest or position; or 

(2) Release of the employee from his or her official position would 
give rise to unreasonab I e costs to the Government; or 

(3) Ind iv i dua I 's priority work ass i gnmEmts prec I ude his or her re I ease 
from official duties. 

The terms of any app I i cab I e" co I I ect i ve tiarga in i ng agreement govern 
representation for emp I oyees in an exc I us i ve bargaining unit. 

This paragraph does not app I y to representation due i ng appea Is before 
the board and in cases of disciplinary actions that are grieved. (See 
title 5, Code of Federal Regulations, section 1201.31, for procedures 
governing representation due i ng appea Is t1efore the board and DOE 3771 . 1 
concerning representation due i ng grievances.) 

APPEA!S. 

a. Emp I oyees j n the Compet it i ye Secy j ce or Who Are preference EI jg j b I es. 
Emp I oyees are ent it I ed to appea I the fo I I owing act 1 ons to the board 
beginning with the day after the effect 1 ve date of the action unt i I not 
I ater than 20 ca I endar days after the effective date: 

(1) Adverse actions, except suspensions of 14 days or less: 

(2) Reduction in grade or removal based on unacceptable performance: 

(3) Adverse actions or reduction in grade or remova I based on 
unacceptable performance coupled with an al legation of prohibited 
discrimination. 
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b. 

c. 
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When a decision letter is issued to an employee on a matter appealable 
to the board, the employee shal I be provided: 

(1) Notice of the time I imits for appealing to the board and the 
address of the appropriate board office for f i I i ng the appea I ; 

(2) A copy of the board's regulations; 

(3) A copy of the Merit Systems Protection Board Form 20, "Merit 
Systems Protection Board Appea Is Form"; and 

(4) Notice of any applicable rights to a grievance procedure. 

Petitions for Review. A request to the board to review the initial 
dee is ion of a presiding offi c i a I sha I I be recommended by the servicing 
personnel off'1 ce to the Di rector of Personnel and arrive as soon as 
possible after receipt of the initial decision. Such recommendations 
sha I I estab I i sh that : 

(1) New and material evidence is avai I able that, despite due 
di I i gence, was not ava i I ab I e when the record was c I osed; or 

I 
I 
I 
I 
I 
I 
I 
I 
I 

(2) The decision of the presiding official is based on an erroneous 
interpretation of statute or regu I at ion. I 

3. 

4. 

d. Prohibited Personne I Pract j ce. Any emp I oyee who be I i eves that a 
di sci pl inary or corrective action taken against him or her is a 
prohibited personnel practice under Title 5, United States Code, section 
2302, may file a complaint with the special counsel of the board. 

GRIEVANCES. See DOE 3771.1 concerning grievances. 

ATTORNEY FEES. If a presiding offi c i a I or the fu I I Board fa i Is to sustain a 
DOE action on appea I , the appe I I ant may request payment of attorney fees under 
tit I e 5, Code of Federa I Regu I at ions, section 1201 . 37, pursuant to the 
authority in title 5, United States Code, section 7701(g), or under title 42, 
un·1ted States Code, section 200De-5(k) if discrimination is found under title 
5, United States Code, section 2302(b)(1). Title 5, United States Code, 
section 7701 (g) authorizes payment of reasonab I e attorney fees if the 
appe I I ant is the preva i I i ng party and payment is warranted in the interest of 
justice. The Office of General Counsel wil I review al I petitions for payment 
of attorney fees for statutory and regu I atory comp I i a nee and w i I I concur in 
a I I DOE responses. According I y, a I I such petitions w i I I be forwarded 
immediate I y to the Assistant Genera I Counse I for Genera I Law; the petitions 

wi I I be accompanied by proposed Departmental responses and by supporting 
documentation, such as I oca I attorney fee schedu I es or other comparative 
data. The Genera I Counse I w i I I inform the Di rector of Personne I of DOE 
responses and the subsequent findings of the Board. 
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PREAMBLE 

This collective bargaining agreement is entered into to prescribe certain rights and 
obligations of the employees of the Department of Energy (DOE) Headquarters 
represented by the National Treasury Employees Union and to delineate procedures which 
are designed to meet the special requirements and needs of DOE Headquarters. The 
provisions of this agreement have been negotiated and should be interpreted in a manner 
consistent with the requirements of an effective and efficient Department. The Department 
ofEnergy (DOE) Headquarters and the National Treasury Employees Union are dedicated 
to partnership efforts designed to assure success for our respective organizations and to 
maintain a cooperative and constructive working relationship. 

i 



5 U.S.C. s 7114(aX2) provides in part as follows: 

"An exclusive representative of an appropriate unit in an agency shall be given the 
opportunity to be represented at-

* * * 

"any examination of an employee in the unit by a representative of the agency in 
connection with an investigation if-

(i) the employee reasonably believes that the examination may result in 
disciplinary action against the employee; and 

(it) the employee requests the representation." 

ii 
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Article 1 
Recognition and Coverage 

Section 1.01 

All professional and nonprofessional employees 
of DOE Headquarters employed in the 
Washington, DC metropolitan area, excluding 
employees of the Federal Energy Regulatory 
Commission, the Office of the Inspector 
General, and the Office of the Assistant 
Secretary for Defense Programs; any employee 
engaged in intelligence, counterintelligence, 
investigative, or security work which directly 
affects national security; employees engaged in 
Federal personnel work in other than a purely 
clerical capacity; management officials, 
supervisors, and confidential employees, as 
defined in 5 U.S.C. 7103(a); are employees 
occupying positions within the bargaining unit. 
The above-described bargaining unit is 
represented for purposes of exclusive 
recognition by the National Treasury Employees 
Union. To facilitate efficient labor-management 
relations, there is a separate chapter which 
represents Headquarters employees in 
Germantown, Maryland, and a separate chapter 
which represents all other Headquarters 
employees. 

Section 1.02 

The terms and conditions ofthis agreement 
apply only to positions within the bargaining unit 
and to employees who occupy those positions. 
When the word employee is used in this 
agreement, it is understood that it means an 
employee in a bargaining unit position. 

Section 1.03 

This agreement is made and entered into by and 
between the Department of Energy (DOE) 
Headquarters, hereinafter referred to as the 

1 

Employer, and National Treasury Employees 
Union (NTEU), hereinafter referred to as 
NTEU. 

Section 1.04 

To the extent that the provisions of DOE 
Headquarters orders are in specific conflict 
with this agreement, the provisions of the 
agreement will govern. 

Section 1.05 

A. If NTEU becomes certified as the 
exclusive collective bargaining 
representative for any employees or 
bargaining unit not currently covered by 
this Agreement, this Agreement shall 
extend automatically to all employees 
covered by that certification on the 
sixtieth (60th) day following the 
certification of such unit. However, the 
dues •withholding provisions of this 
Agre<:ment shall be applicable upon 
certification ofNTEU . Upon coverage 
of an organization, a 
management/NTEU team will be 
formed to resolve issues similar to those 
covered by the Collective Bargaining 
Agreement. After the 60 day grace 
period, employees may exercise 
grievance rights to resolve appropriate 
issues. There will be a 120 day grace 
period from the date of certification of 
newly covered organizations prior to 
formal third party actions being filed. 

B. During the first 120 days of coverage, 
management officials will be jointly 
briefed by Headquarters Labor 
Relations and NTEU on their 
labor/management responsibilities. In 
addition, during the first 120 days of 
coverage, employees will be jointly 
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briefed by Headquarters Labor 
Relations and NTEU on the provisions 
of the Collective Bargaining Agreement. 

Article 2 
Precedence of Laws and Regulations 

Section 2.01 

In the administration of all matters covered by 
this agreement, officials and employees are 
governed by existing or future laws or 
regulations of higher authorities. 

Section 2.02 

The terms and conditions of this agreement, plus 
the provisions contained in DOE Headquarters 
personnel administration orders constitute the 
personnel policies, practices, and general 
employment conditions for the bargaining unit. 
Therefore, except as provided in Article 13, 
Midcontract Negotiations, there will be no 
changes in any personnel policy, practice, or 
condition of employment during the life of this 
agreement. 

Article 3 
Employees' Rights 

Section 3.01 

Each DOE Headquarters employee has the right 
to fOilll, join, or assist any labor organization, or 
to refrain from any such activity, freely and 
without fear of penalty or reprisal, and each 
employee shall be protected in the exercise of 
such rights. Except as otherwise provided in 
law and this agreement, such right includes: 

A. to act for a labor organization in the 
capacity of a representative and the 
right, in that capacity, to present the 

2 

views of the labor organization to heads 
of agencies and other officials of the 
executive branch of Government, the 
Congress, or other appropriate 
authorities; and 

B. to engage in collective bargaining with 
respect to conditions of employment 
through representatives chosen by 
employees. 

Each employee has the right to work in an 
environment free of prohibited discrimination. 
DOE and NTEU are committed to protecting 
this right. 

Section 3.02 

The initiation of a grievance in good faith by an 
employee will not cause any reflection on the 
employee's standing with the employee's 
supervisor or on the employee's loyalty or 
desirability to the organization. Employees and 
NTEU stewards who have relevant information 
concerning any matter for which remedial relief 
is available under this agreement will, in seeking 
resolution of such matter, be assured freedom 
from restraint, interference, coercion, 
discrimination, intimidation, or reprisal. 
Supervisors will not lower an employee's 
performance appraisal due to the employee's 
decision to confer with the Union or to pursue a 
grievance. 

Additionally, employees have the right to be 
represented by a designated NTEU steward for 
the purpose ofrepresenting to the Employer any 
matter of dissatisfaction or in representing the 
employee to any Government agency or official 
other than the Employer. In accordance with 
Article 7 of this agreement, employees are 
entitled to reasonable amounts of administrative 
time to confer with the Union with respect to 
any matter covered by this agreement. 
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Employees are to notify their leave approving 
official of any anticipated absences greater than 
30 minutes in duration. The employee need not 
tell the supervisor the substantive issue to be 
discussed with the Union. 

Section 3.03 

Bargaining unit employees and managers will 
conduct themselves in a professional and 
businesslike manner, characterized by mutual 
courtesy, in their day to day working 
relationships. 

Section 3.04 

Employees are only required to make payment 
to NTEU through voluntary dues. Dues provide 
a so\!Tce of funds that enable NTEU to 
represent employees effectively. 

Section 3.05 

A. 

B. 

Prior to any examination of any 
bargaining unit employee by a 
representative of DOE management in 
connection with an investigation, the 
management representative will inform 
such employee whether the results of 
the examination are likely to result in 
disciplinary/adverse action against that 
employee, and of their statutory right to 
NTEU representation during 
questioning, upon request. The 
employee will be afforded an 
opportunity to sign a form certifying that 
he/she has been informed of such rights 
and will receive a copy of said executed 
form, upon request. (See Appendix A) 

When the DOE Headquarters Office of 
Security interviews a bargaining unit 
employee in the administrative review 
process which may result in disciplinary 

3 

c. 

action, the employee must be informed 
of his/her right to be represented by an 
NTEU representative as provided by 5 
U.S.C. 7114(a)(2)(B). The employee 
will be afforded an opportunity to sign a 
form certifying that he/she has been 
informed of such rights and will receive 
a copy of said executed form, upon 
request. (See Appendix A) 

When the person being interviewed is 
accompanied by a representative 
furnished by NTEU the role of the 
representative includes, but is not limited 
to, the following rights: 

I. to clarify the questions; 

2. to clarify the answers; 

3. to assist the employee in 
providing fuvorable or 
extenuating facts; 

4. to suggest other employees who 
have knowledge ofrelevant facts; 
and 

5. to advise employee 

Section 3.06 

DOE will, in coordination with NTEU, post a 
jointly-developed notice to all employees on all 
bulletin boards described in section 8.10, stating 
a condensed version of employee rights. 

The Employer will semi-annually inform 
bargaining unit employees, in writing, of their 
rights to an NTEU representative at an 
examination of an employee by a representative 
of the Employer in connection with an 
investigation if the employee reasonably believes 
that the examination may result in disciplinary 
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action against the employee, and the employee 
requests the representation. 

Section 3.07 

Employees have the right to refuse, without fear 
of employer reprisal, to obey an order that would 
require the employee to violate a law, including 
local traffic ordinances, parking prohibitions and 
speed limits. Employer reprisal is a prohibited 
personnel practice, addressed under Article 37 
of this agreement. 

This right does not negate an employee's 
responsibility to follow all lawful directions, nor 
management's right to take appropriate action in 
instances where an employee fails to follow 
such directions. 

Section 3.08 

Normally, when there is more than one 
established work shift per day, those employees 
who are equally qualified will be given their 
choice of shift. Where no agreement is reached, 
conflicts among equally qualified employees will 
be resolved on the basis of seniority as 
determined by service computation date. 

Section 3.09 

The decision on whether and when to resign 
(including retirement) from employment are 
voluntary matters of free choice for each 
employee and may not be coerced. An 
employee may withdraw a resignation prior to 
the effective date, if such withdrawal is 
submitted in writing before a commitment is 
made to fill the position that would otherwise be 
vacated by the employee. 
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Article 4 
Management Rights 

Section 4.01 

Nothing in this agreement shall affect the 
authority of the Employer: 

A. to determine the mission, budget, 

organiz.ation, number of employees, and 
internal security practices of DOE 
Headquarters; 

B. In accordance with applicable laws: 

I. to hire, assign, direct, layoff, and 

retain employees in DOE 
Headquarters, or to suspend, 
remove, reduce in grade or pay, 
or take other disciplinary actions 
against such employees; 

2. to assign work, to make 

determinations with respect to 
contracting out, and to 
determine the personnel by 
which DOE Headquarters 
operations shall be conducted; 

3. 

4. 

with respect to filling positions, 
to make selections for 
appointments from: 

a. among properly ranked and 
certified candidates for 
promotion; or 

b. any other appropriate course; 
and 

to take whatever actions may be 

necessary to carry out the 
agency mission during 
emergencies. 
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Article 5 
NTEURights 

Section 5.01 

NTEU shall be given the opportunity to be 
represented at any formal discussion between 
one or more representatives of the Employer 
and one or more employees in the unit or their 
representatives concerning any grievance or any 
personnel policy or practice or other general 
condition of employment. Accordingly, NTEU 
will receive as much advance notice as possible. 
In the absence of a written, signed, implemented, 
and functioning partnership agreement at the 
first tier level or in the event of a unilateral 
withdrawal from partnership by Management, a 
minimum of five ( 5) days of notification is 
required prior to formal discussions with 
bargaining unit employees. If there is a 
unilateral withdrawal from the partnership by 
NTEU, there will be a two (2) day notification 
requirement. Notification must include an 
agenda of the meeting's subject matter. 
Management and NTEU are strongly 
encouraged to jointly develop agendas and 
conduct formal discussions with employees. 
Notification shall be accomplished in accordance 
with the terms of Article 7, Section 7 .04. In any 
formal discussion held pursuant to this section, 
the NTEU representative shall be introduced by 
the Chair. The NTEU representative may ask 
relevant questions, will be provided the time it 
needs to express its issues/concerns and 
positions regarding the subject of the meeting, 
and may request meetings and formal 
discussions with one or more employees in the 
unit. Management is encouraged to 
accommodate NTEU's request. 

Section 5.02 

NTEU has the right and responsibility to 
represent all employees in the bargaining unit in 
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matters where NTEU is the exclusive 
representative. However, consistent with 
applicable statute, regulations and case law, 
NTEU may refuse to represent certain 
employees, e.g., non-NTEU members, in 
matters where NTEU is not the exclusive 
representative, e.g., where NTEU has no 
contractual duty, such as proposed disciplinary 
and adverse actions, or processes. 

Section 5.03 

In conjunction with NTEU, OOE will semi
annually noti~y employees ofNTEU rights and 
employee rights regarding participation in NTEU 
in accordance with title 5 U.S.C. 7101, 7102, 
and 7116 and DOE's commitment to protect 
those rights. Ibis notification is in accordance 
with the intention of Executive Order 12871 
regarding Labor/Management Partnerships. 

In addition, NrEU and OOE will jointly develop 
and send a quarterly memorandum to all 
managers reminding them of their responsibilities 
for notifying the Headquarters Labor Relations 
of upcoming meetings. 

Section 5.04 

The Employer will make available to NTEU 
upon request, a list of those employees within a 
work group, who are subject to like job 
assignments, ranked by Federal service BOD 
date. 

Section 5.05 

Within 30 days of the effective date of the 
Collective Bargaining Agreement, NTEU and 
Management will begin to jointly develop an 
education program on the Collective Bargaining 
Agreement. The education program will be 
jointly delivered to bargaining unit employees, 
supervisors and managers, beginning 90 days, or 
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as mutually agreed, following the effective date 
of the Collective Bargaining Agreement. The 
education program will be mandatory and will be 
presented as frequently as necessary. 

Section 5.06 

One week of each year, to be designated by the 
NTEU National Office, will be recognized as 
Labor Recognition Week. During that week, 
local chapters may use the Employer's 
cafeterias, break rooms and snack bars in 
Headquarters offices and posts of duty to set up 
exhibits to publicize the contributions ofNTEU 
and organized labor to society. Meeting rooms 
may also be made available. All employees shall 
receive one hour of official time to participate in 
Labor Recognition Week activities. Local 
NTEU Chapters shall be provided with twenty 
(20) cumulative hours of official time to prepare 
and conduct Labor Recognition Week activities 
conducted in accordance with provisions of 
Articles 7 and 8. Each chapter shall have the 
right to display a banner during Labor 
Recognition Week which conforms to 
regulations and laws, announcing Labor 
Recognition Week. 

Section 5.07 

NTEU will have the opportunity to participate in 
employee newsletters and publications, jointly 
determined to be appropriate by management 
and NTEU, under common ground rules 
applicable to other organizations. 

Section 5.08 

NTEU has the sole right and responsibility of 
designating those individuals who will represent 
and speak on behalf ofNTEU. In this regard, 
NTEU must advise management ofNTEU 
designations in a timely manner. 
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Article 6 
NTEU Representatives 

The Employer recognizes the efforts of NTEU 
representatives as important in promoting a 
quality workplace, and a safe and friendly work 
environment. Although serving voluntarily, the 
rights and responsibilities of these NTEU 
representatives are supported by the language of 
this Agreement and by Federal Law. In this 
regard, the roles and responsibilities of 
Managers and NTEU representatives will be 
conveyed through annual, joint 
labor/management training sessions. 

Section 6.01 

"NTEU Representative" includes only those 
employees named by NTEU to any position 
where the employee acts as the spokesperson in 
the interest ofNTEU or employees within the 
Bargaining Unit. This includes stewards, elected 
officers, and any other employees designated by 
NTEU. NTEU Representatives acting in such 
capacities qualify for adequate periods of 
Official Time under Article 7 of this Agreement. 
Use of official time for representation purposes 
may not be used as a reason for a supervisor to 
lower the performance appraisal of an NTEU 
representative. 

Section 6.02 

NTEU may designate as representatives as 
many as 32 stewards. In designating stewards, 
NTEU will take into account their organizational 
and geographical location of each, in order to 
minimize travel and other time away from the 
stewards' official duties. First-tier partnerships 
may reduce the need for steward services, and 
the designation of stewards may be affected. 

NTEU will provide the Employer with a 
complete, up-to-date list of appointed stewards, 
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the identity of chapter officers and chief 
stewards, and the office location and telephone 
number of each. Each steward must be a 
bargaining unit employee. NTEU must notify 
the Employer of any change in stewards as soon 
as possible but at least two (2) days before the 
effective date of any change. 

In addition to the above stewards, NTEU may 
designate other representatives as set out in 
Section 6.01 above. NTEU will provide 
notification to the labor relations office of all 
such specific subject matter designations, as 
they are made. 

Section 6.03 

Employees and NTEU representatives will have 
access to the Employers' communications 
systems as a tool for reducing the time spent 
away from work during the course of conducting 
labor-management business. In addition, this 
communication system is needed to receive and 
transmit information to the Employer. 

Section 6.04 

Newly-appointed representatives may require a 
mentoring period in which to become familiar 
with their duties and the processes oflabor
managelllent relations. To further this process, 
a newly appointed representative may 
accompany or be accompanied by the chief 
steward, Chapter president, another 
representative, or National NTEU representative 
to formal meetings , or in the case of stewards, 
grievance meetings at all appeal levels, until the 
new steward has participated in three (3) 
grievances. 

Section 6.05 

Training in leadership development, labor 
management relations, workers health and 
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safety, civil rights, equal employment 
opportunity, labor relations Jaw, alternative 
dispute resolution, and other specialized areas 
that are considered under this Agreement, are 
appropriate and important training curricula for 
Individual Development Plans ofNTEU 
representatives. Supervisors will consider the 
need for training in these areas, along with the 
training needs related to NTEU representatives' 
assigned duties and responsibilities. 

Article 7 
Official Time 

Section 7.01 

Consistent with the provisions of Article 6, 
NTEU Representation: 

A. NTEU stewards or representatives and 
employees, as appropriate, will receive 
reasonable official/administrative time 
to: 

I. confer with respect to any 
matter for which remedial relief 
may be sought pursuant to the 
terms and conditions of this 
agreement; 

2. prepare and present grievances; 

3. prepare a reply to a notice of 

proposed disciplinary or adverse 
action or any other matter for 
which a statutory appeals 
procedure exists; 

4. 

5. 

testify as witnesses in arbitration 
proceedings; and 

travel locally to and from the 

above-listed activities. 
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NTEU stewards or representatives, as 
appropriate, will receive as much official 
time as is necessary to travel and: 

I. be present at formal discussions 
between the Employer and one 
or more employees concerning 
grievances, personnel policies or 
practices, or other general 
conditions of employment; 

2. attend meetings with Employer 
regarding labor-management 
relations business; 

3. 

4. 

5. 

attend grievance meetings; 
arbitrations; and statutory appeal 
procedures; 

attend disciplinary or adverse 
action replies; 

prepare for and attend Labor
Management Relations 
Committee meetings; 

6. represent an employee in 
connection with an investigation 
if the employee reasonably 
believes that the examination 
may result in disciplinary action 
and the employee requests 
representation; 

7. review management actions and 
prepare for possible impact and 
implementation negotiations; and 

8. prepare for and participate in 
local, HQ-wide, or Department
wide partnership activities. 

Each representative designated pursuant 
to Article 6, NTEU Representation, will 
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D. 

receive up to thirty-six (36) hours of 
official time each year of their 
stewardship to attend NTEU-sponsored 
training, required to perform their NTEU 
duties, and designated to further the 
interest of the Government by bettering 
the labor-management relationship 
within the Department of Energy 
Headquarters bargaining unit. The 
chapter presidents, officers, and chief 
stewards from each chapter will receive 
up to sixty ( 60) hours of official time for 
such training. 

Four members may be granted not more 
than three (3) work days of official time 
each year to meet with congressional 
representatives to present views of 
employees they represent concerning 
their terms and conditions of 
employment. 

Section 7.02 

With the exception of paragraph F below, 
NTEU representatives and affected employees 
will request and be granted official time as 
follows: 

A. As far in advance as possible of the 
proposed time use, the representative or 
employee will inform the immediate 
supervisor (normally the employee's 
leave approving official) of the amount 
of time requested and the purpose for 
which it is requested. 

I. NTEU representatives will use 
the request/report form at 
Appendix B either electronically 
or on paper. In completing the 
request, NTEU representatives 
should provide their leave 
approving official with as much 
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advance notice of the need for 
official time as possible. 
Management will make every 
effort to provide NTEU with 
sufficient advance notice of 
meetings or other activities in 
which NTEU representatives 
are expected or have a right to 
participate. The parties 
recognize that there will be 
some circumstances in which 
advance notice will be virtually 
non-existent. In those instances, 
and where rescheduling the 
need for official time is not 
possible, requests are to be 
submitted with the 
understanding that they are 
approved. In accordance with 
OPM definitions, "Negotiations" 
includes time spent for or in 
preparation for negotiations over 
basic or supplemental 
agreements, renegotiation of 
agreements, mid-term 
negotiations, whether interest
based or position-based, and the 
use of the Federal Mediation 
and Conciliation Service or the 
Federal Service Impasses 
Panel; "Dispute Resolution" 
includes representations in 
connection with grievances, 
arbitrations, adverse actions, 
ADR, and other labor relations 
complaints and appellate 
processes, as well as counseling, 
phone calls, e:mail and meetings 
with management on complaints 
and problems that are pre
grievance or pre-complaint, but 
not part of any formal process; 
and "General labor relations" 
includes all other activities not 

B. 
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2. 

covered above, such as 
management committee 
meetings, partnerships, 
consultations and pre-decisional 
meetings, OSHA walk around 
inspections, labor relations 
training, and formal and 
Weingarten-type meetings. 
Employees (other than NTEU 
representatives) are required to 
request administrative time in 
accordance with other 
provisions of this Article, but are 
not required to use the form at 
Appendix B. When requesting 
grants of official time, an 
affected employee must provide 
the following information to the 
supervisor: 

a. The purpose of the official 
time usage (i.e., one of the 
purposes stated in Section 7.01 
of the Article). However, the 
affected employee need not tell 
the supervisor the nature of the 
substantive issue to be discussed 
with the steward. 

b. The location where the time 
would be used; namely, address, 
room, office name and 
telephone number. 

c. The proposed duration of the 
time usage. 

d. The date proposed for using 
the time. 

Unless the supervisor disagrees that the 
amount of time requested is appropriate, 
the representative or employee may use 
the time for the stated purpose. 
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If the supervisor does not agree that the 
amount of time requested is appropriate, 
he or she will discuss the matter with the 
employee or representative and attempt 
to reach agreement. In considering 
requests by NTEU representatives and 
affected employees for use of official or 
administrative time, supervisors will first 
review the work situation of the office 
to ascertain if the 
representative/employee can be excused 
for all or part of the requested period. If 
the work situation is such that the time 
usage cannot be allowed at the time 
specified in the request, the 
representative/employee will be 
informed of the reason and of the next 
available time when the work situation 
will permit usage of the requested time. 
This information shall be in writing, if a 
written response is requested by the 
representative/employee. 

If agreement cannot be reached, the 
representative or employee may use the 
amount of time the supervisor is willing 
to grant for the stated purpose. This 
amount may be supplemented by the 
representative or employee through the 
use of annual leave or approved leave 
without pay, assuming the test in Section 
7 .02.C has been met. All unresolved 
denials of official time are to be reported 
immediately by the official denying the 
time to the DOE HQ Labor Relations 
Office, which will seek resolution with 
the respective Chapter President. 

When disputes arise as outlined above, 
the DOE Headquarters Labor Relations 
and NTEU will meet to attempt 
resolution. If a mutually satisfactory 
resolution is not reached, the dispute 
may be referred to mediation, med-arb, 
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F. 

or, Arbitration, as outlined in Article 12, 
for resolution. 

The parties recognize that pursuant to 
the statute and other portions of this 
contract, labor-management activities 
for which official time is allowed may 
result in one or more NTEU official(s) 
spending full time or virtually full time on 
these activities on a continuing basis. 
Before any effort is made to reduce a 
full time person's time devoted to these 
activities, the parties will meet to 
negotiate over the change. These 
representatives will not be subject to the 
process described in paragraphs A 
through E above. Instead, where 
disputes arise regarding the virtual full 
time needs of the NTEU official, the 
representative and his/her leave 
approving official or supervisor should 
discuss work assignments or projects, 
and representational responsibilities in 
advance as much as possible in order to 
minimize or avoid conflicts. 
Consideration should be given to such 
things as time sensitivity, availability of 
others to perform the needed tasks, 
overall workload, etc. Based on these 
discussions, official time requests may 
be approved for extended periods (e.g., 
months or quarters), depending on the 
mutual needs identified. At the end of 
the agreed period, the representative 
and the supervisor will meet to assess 
the official time needs compared to the 
Employer's work load assignments 
during the period just passed, and project 
work load needs in the immediate 
future. Any impediments or exigencies 
should be mutually discussed and 
resolved at the earliest possible time. 
The representative will then report his or 
her use of official time at the end of 
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each pay period. The Employer will not 
harass, intimidate, or in any way 
inappropriately interfere with a 
representative's right to take official 
time pursuant to this Article. All 
unresolved denials of official time are to 
be reported immediately by the official 
denying the time to the DOE HQ Labor 
Relations Office, which will seek 
resolution with the respective Chapter 
President. 

Section 7 .03 

A representative or employee who has been 
granted official time under the terms of this 
article, when the time is to be used, is 
encouraged to remind the immediate supervisor 
that he or she is leaving the work area to use the 
approved time. Upon completion of the 
approved time usage, the representative or 
employee will inform the supervisor of the total 
amount of official time used. 

Section 7 .04 

A. In the case of a formal meeting 
concerning only one representational 
area, the Employer will notify the 
chapter president, and the chapter's 
executive board. Any designated 
representative may request official time 
to attend the meeting pursuant to this 
section. 

B. In the case of a formal meeting 
concerning more than one 
representational area, the Employer will 
notify both chapter presidents and 
respective executive boards. Any 
designated representatives may request 
official time to attend the meeting 
pursuant to this section. 

11 

Section 7 .05 

A. An NTEU representative may address 
new bargaining unit employees attending 
orienlation sessions for twenty (20) 
minutes on official time. 

B. New Employee Orientation will be 
presented at both the Forrestal and 
Germ.antown buildings. Wherever 
feasible, employees shall attend the 
orienlation presentation nearest their 
duty site. 

c. 

D. 

The Employer will provide to each 
chapter president, at the beginning of 
each :new quarter, a listing of all new 
bargaining unit employees who entered 
into service during the past three 
months. The list will include name, 
organization, telephone number, position 
title, series and grade. 

If no orientation session is held at 
Forrestal for three (3) consecutive 
montl1s, an NTEU representative will be 
given the opportunity to meet with each 
new Forrestal employee, for not more 
than twenty minutes. If no orientation 
session is held at Germantown for three 
(3) consecutive months, an NTEU 
representative will be given the 
oppo1tunity to meet with each new 
Germantown employee for not more 
than twenty minutes. 

Section 7 .06 

The Employer will provide official time, not more 
than 120 hom-s per chapter, per year, if the 
NTEU National Office offers special training 
apart from its annual steward's training. 
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Section 7.07 

The Employer will provide travel and per diem 
and official time for each chapter's black 
activities coordinator in activities training; each 
chapter's Federal women's coordinator in 
women's activities; each chapter's EEO 
coordinator in EEO activities and each chapter's 
Hispanic coordinator for Hispanic activities and 
other minority organizations for which the 
NTEU has a representative. 

Section 7.08 

The Employer will pay the reasonable travel and 
per diem expenses for all NTEU officials who 
legitimately attend joint labor-management 
meetings outside the Washington, DC 
commuting area, e.g., The DOE Quality Council, 
and Health and Safety committees. 

Article 8 
Facilities and Services 

Section 8.01 

A. Room C-075 in Germantown will be an 
NTEU office. Room GB-116 in the 
Forrestal Building will continue to be an 
NTEU office. The normal furniture and 
existing telephones will remain in the 
rooms along with a secretarial desk and 
chair and one four-drawer locking file 
cabinet. 

B. When requested by NTEU, NTEU will 
be provided approximately 150 square 
feet of office space for representational 
purposes in each satellite building which 
has at least 100 bargaining unit 
employees. 

C. When requested, locks will be placed on 
office doors and/or lockable filing 
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cabinets will be provided for all NTEU 
officers and stewards. The supervisor 
or other appropriate person, such as an 
administrative officer, will retain a key 
to locked offices. The key will be 
secured in a way that is acceptable to 
the NTEU officer/steward. 

D. A small room will be dedicated for use 
by NTEU and DOE Headquarters 
Labor Relations for activities, such as 
stewards' private meetings with 
bargaining unit employees and 
management/NTEU meetings. 

Section 8.02 

The Employer will provide NTEU a reasonable 
amount of space to conduct ballot box elections 
pursuant to its bylaws. 

Section 8.03 

The Employer will provide NTEU access to 
available confidential offices or conference 
rooms for use in connection with its 
representational duties. Subject to safety and 
security requirements, NTEU will be permitted 
to use available auditoriums and conference 
rooms to conduct non-work hour meetings. 
Requests for the use of these facilities must be 
made as far in advance as possible and will 
include the time, date, and number of people 
expected to attend. Such requests will be 
forwarded to the DOE Headquarters Labor 
Relations. NTEU will be responsible for 
assuring that conference rooms or auditoriums 
are left in a clean and orderly condition. 

Section 8.04 

A. National representatives of NTEU 
visiting the Employer's premises will 
comply wi!h appropriate security 
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regulations. The DOE Headquarters 
Labor Relations will receive notice of 
the visit, including the organiz.ational 
segment to be visited. 

B. As requested by NTEU, the National 
President and up to two National Staff 
who frequently have NTEU 
representational business at DOE 
Headquarters will be provided by DOE 
with Building Access Only (BAO) 
badges. The request to Security for 
these badges will be routed through 
DOE's Collective Bargaining official. 
Badges will be relinquished when no 
longer used. NTEU will conform to 
normal DOE security requirements. 

Section 8.05 

A. NTEU representatives may use 
Employer facsimile transmission 
equipment (FAX) in connection with 
joint labor-management business at no 
cost. Receipt of facsimile documents 
will constitute "delivery" under this 
contract. 

B. NTEU representatives may use 
Employer copying facilities in connection 
with joint labor-management business at 
no cost. 

C. 

D. 

All NTEU Offices will be provided 
voice mail in those buildings where it is 
available. 

NTEU will have access to the electronic 
mail system for representational 
purposes. Receipt of e:mail, as verified 
by return receipt, will be accepted as 
official communication between the 
Employer and NTEU. All NTEU users 
will comply with system usage 

E. 

F. 
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requirements which the Employer 
establishes. When requested by the 
Chapter Presidents, the Employer 
agrees to furnish each NTEU 
representative with an address to use 
for representational communications. 
Communications from those addresses 
and chapter computers to other NTEU 
representative addresses, chapter 
computers, NTEU National office or 
bargaining unit employees will be 
created and maintained by NTEU; 
unauthorized Employer access to these 
e:mails is prohibited 

Each NTEU Chapter office will be 
provided a computer and related 
equipment, including fax, modem, 
printers, etc., comparable to the best 
available equipment currently used in 
Headquarters Labor Relations. 
Additionally, to the maximum extent 
allowable by law, both NTEU chapters 
will be provided access to the same 
automated information resources 
purchased and/or utilized by the 
Headquarters Labor Relations program, 
including, but not limited to, resources 
providing legal precedent and case law 
pertaining to Federal sector labor 
relations. Such access will not result in 
additional costs to the Employer. 

The Employer will maintain a clearly 
titled and appropriately positioned link 
from :its Internet site 
(http://www.doe.gov), and from each 
first tier intranet site, to the NTEU 
Chapters 213 and 228 web sites, upon 
request of the Chapters. The Chapters 
will be responsible for all content 
presented at their respective web sites. 
NTEU is bound by the Employer's rules 
that govern use of these resources. 

http://www.doe.gov
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Section 8.06 

NTEU Representatives may use the Employer's 
internal mail/distribution system to transmit 
information to specific named individual 
bargaining unit employees at no cost. Printed 
informational materials are to be bundled for 
delivery by organizational code. A mailing sheet, 
listing name, room number, and mail stop for 
each bargaining unit employee at that mail stop 
shall be attached to each bundle of materials. 

Section 8.07 

On a quarterly basis, NTEU will be furnished, 
for its internal use only, on IBM compatible 
personal computer diskettes, a list of bargaining 
unit positions. This list shall contain the names, 
series, grades, position titles and organizational 
locations (i.e., mail route symbols) of all 
bargaining unit employees, and will indicate 
which employees have authorized dues 
withholding. 

Section 8.08 

NTEU will be provided one copy of all DOE 
Headquarters publications concerning personnel 
policies, practices or general conditions of 
employment. 

Section 8.09 

A. The Employer will print enough copies 
of this Agreement to provide one copy 
to all present and future bargaining unit 
employees and managers, and JOO 
copies to NTEU. When requested, this 
Agreement will be made available on 
audio-tape, in large print, and in braille. 

B. In addition, this Agreement will be 
posted, in the most economical way 
possible, on LAN Bulletin Boards 

14 

maintained by first tier organizations in 
Headquarters. 

Section 8.10 

NTEU may have exclusive use of the following 
bulletin boards to post material: 

A. 

B. 

In addition to those now in use, NTEU 
may have exclusive use of those bulletin 
boards which it purchases for installation 
in the Employer's work areas. The 
Employer will provide for such 
installation. In the Forrestal Building, 
NTEU will be provided with keys to half 
of each locked bulletin board. NTEU 
will be given exclusive use of the cork 
side of the bulletin board. 

There shall be a large bulletin board or 
other device in each of the satellite 
office locations where all DOE vacancy 
announcements and other informational 
bulletins shall be posted 

Section 8.11 

It will not violate this Agreement for NTEU to 
distribute any material in non-work areas during 
scheduled work hours provided that both the 
employee distributing and the employee 
receiving such material are on their own time. 
Non-work areas are those areas on the 
Employer's premises where badges need not be 
displayed according to the security procedures in 
effect on the date this Agreement becomes 
effective. Before distributing in areas occupied 
by commercial enterprises, NTEU must obtain 
the approval of the lessor or operating agency. 

Section 8.12 

It will not violate this Agreement or any DOE 
Headquarters regulation for NTEU to distribute 
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any material outside the work (i.e., "badge") 
area. 

NTEU may distribute material on the Employer's 
premises inside the work (i.e .• "badge") area, 
before or after the scheduled work hours, 
provided: 

A. Both the employee distributing and the 
employee receiving the material are on 
their own time; and 

B. There shall be no more than five (5) 
such off-duty distributions per calendar 
year for local Chapter 228 and no more 
than five (5) such off-duty distributions 
per calendar year for local Chapter 213. 

Section 8.13 

The Employer will ensure that NTEU has an 
opportunity to participate in the annual health fair 
it holds each year in conjunction with the health 
benefits open season. 

Section 8.14 

When NTEU is furnished a room, in accordance 
with the provisions in Section 8.03 of this article, 
it may use any audio-visual equipment already in 
the room or may check out such equipment for 
use (subject to availability) so long as a qualified 
operator, on his or her own time, operates the 
equipment. NTEU shall have access to the 
ForrestaVGermantown "TV" rooms for one joint 
meeting per quarter. NTEU is responsible for 
the safe and competent operation of the 
Employer's equipment and assumes full liability 
for any damage incurred to equipment while in 
its possession. 
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Section 8.15 

The Employer agrees to list the name, office 
telephone number, and NTEU office telephone 
number of the: presidents, chief stewards, and 
stewards ofNTEU Chapters 213 and 228 in the 
Employer's telephone directory. 

Article 9 
Dues Withholding 

Section 9.01 - Purpose and Coverage 

A. This article is for the purpose of 
permitting eligible employees, who are 
members of the National Treasury 
Employees Union (NTEU), to authorize 
voluntary allotments from their 
compensation. 

B. 

c. 

D. 

This article covers all eligible employees: 

I. Who are members in good 
standing of NTEU; 

2. Who have voluntarily completed 
and submitted Standard Form 
1187, Request for Payroll 
Deduction for Labor 
Organization Dues (SF-1187); 
and 

3. Who receive net compensation 
sufficient to cover all or a part 
of the allotment. 

The Employer shall automatically 
withhold, on a bi-weekly basis, the 
appropriate amount of dues from any 
bargaining unit employee who has 
subrn.tted an SF-1187. 

NTEU will pay no fee for these 
services. 
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Section 9.02 - Certification and Remittance 
Procedures 

Certification and remittance procedures shall he 
as follows: 

A. Dues will he remitted to NTEU; 

B. Dues tapes will he mailed to the 
Administrative Controller, 
National Treasury Employees 
Union, Suite 600, 901 E Street, 
NW, Washington, DC 20004; 
and 

C. The NTEU National president 
or any chapter officer who has 
submitted proper written 
notification to the labor relations 
office is authorized to make the 
necessary certification of SF
IJ87. 

Section 9.03 - NTEU Responsibilities 

NTEUwill: 

A. 

B. 

C. 

Inform and educate its members 
on the voluntary nature of the 
system for allotment of NTEU 
dues, including the conditions 
under which the allotment may 
be revoked; 

Purchase and distribute SF
ll 87s to its employees. For 
new employees, NTEU will 
provide SF-1187s to DOE for 
inclusion in the orientation 
package. 

Inform the Employer in writing 
of changes in the certification 
and remittance procedures; 
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D. 

E. 

F. 

Forward properly executed and 
certified SF-I 187s to the 
employee's servicing payroll 
office on a timely basis; 

Forward an employee's 
revocation (SF-1188, 
Revocation of Voluntary 
Authorization for Allotment of 
Compensation for Payment of 
Employee Organization Dues) to 
the labor relations office when 
such revocation is submitted to 
NTEU; 

Inform in writing, by the NTEU 
National president, the labor 
relations office of the name of 
any participating employee who 
has been expelled or ceases to 
be a member in good standing in 
NTEU within ten (I 0) days of 
the date of such final 
determination; 

G. Inform in writing, by the NTEU 
National president, the labor 
relations office of any change in 
the formula, rates, methods, and 
percentages for its membership 
dues; and 

H. Return magnetic reel tapes and 
protectors to the Department of 
Energy as soon as possible. 

Section 9.04 - Employer Responsibilities 

The Employer is responsible for processing 
voluntary allotment of dues in accordance with 
this article. The Employer will: 

A. Upon receipt of the properly 
certified SF-1187, have its 
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seivicing payroll office stamp 
the date received legibly on the 
back of all copies; 

Withhold dues on a bi-weekly 
basis; 

Provide bi-weekly, by the 
Department's pay date, the 
magnetic Dues Withholding 
Tape in the format and detail 
provided for in Section 9.14 A. 

Discontinue allotments when 
required by 5 U .S.C. Chapter 
71; 

Through the labor relations 
office, notify the employee and 
the NTEU Chapter president 
when the employee is not 
eligible for an allotment, along 
with the reasons for the 
decision; 

Withhold new amounts of dues 
upon certification in writing 
from the NTEU National 
president provided the formula, 
methods, rates, or percentages 
for withholding has not been 
changed during the past twelve 
(12) months; 

Transmit remittance checks to 
the allottee designated by 
NTEU; 

Transmit magnetic reels to 
NTEU or its designee; 

Via the labor relations office, 
stamp on a properly executed 
SF-1188 the date received so 
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that the revocation will be 
effective consistent with 
provisions outlined in Section 
9.10 ofthis article; and 

J. Provide local NTEU chapters 
with a copy ofSF-1188s within 
3 working days of receipt. 

Section 9.05 - Submission of SF-1187 

A properly executed SF-1187 consists of a 
signed original SF-1187 or a signed facsimile 
submitted to the servicing payroll office. 

Section 9.06 - Overpayment to NTEU 

A. 

B. 

Upon determination by the Employer 
that dues withholding for an employee 
was not timely terminated and resulted 
in an overpayment to NTEU the 
Employer will affect an adjustment to 
reimburse the employee, consistent with 
the provisions of Section 9 .11. 

The Employer will forward a bill for 
dues overpayment, with an 
accompanying document prescribed by 
the Debt Collection Act of 1982, to the 
Administrative Controller, National 
Treasury Employees Union, 901 E 
Street, Suite 600, NW, Washington, DC 
20004. This bill will identify amounts 
which were reimbursed to employees as 
a result of dues withholding and the pay 
periods in which the overpayments were 
made to NTEU. The bill will request 
repayment of the overpayments which 
were made to NTEU. The document 
accompanying the bill will include a 
statement that debts due to the 
government for more than thirty (30) 
days ,are subject to interest, penalties 
and administrative charges, to the extent 
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required by regulations and law. The bill 
sent to NTEU will request payment be 
made payable to "U.S. Department of 
Energy" and will specify that the 
payment, and a copy of the bill, be 
mailed to an address designated on the 
bill for the U.S. Department of Energy. 
The right ofNTEU to request a waiver 
of overpayment in accordance with 4 
C.F .R. 91 and 92, or to dispute the 
amount of overpayment, will also be 
contained in the accompanying 
document; a copy of the bill and 
accompanying document will be 
forwarded to the labor relations office. 

C. Upon receipt of the amount due from 
NTEU the accounts receivable for the 
applicable pay period will be closed. If 
a waiver or partial waiver of 
overpayment is timely requested by 
NTEU, the Employer will suspend 
collection of the amount in question 
pending adjudication by the Department 
of Energy in accordance with 4 C.F .R. 
91 and 92. The Department will notify 
the local NTEU chapter of the 
determination. 

Section 9.07 - Waiver of Overpayment 

A To be considered timely, a request for 
waiver of overpayment must be 
submitted to the Department's Office of 
Headquarters Accounting Operations by 
NTEU within ninety (90) calendar days 
from the date of the bill for dues 
overpayment. 

B. If the bill for dues overpayment is 
received more than I 0 days after the 
date of the bill, NTEU may request an 
extension of the waiver deadline date 
for a period of time equal to the number 
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of days between the time the bill was 
received and the date of the bill, less I 0 
days. 

Section 9.08 - Denials of Requests for 
Waiver 

Denial by the Department of NTEU requests for 
waiver of overpayment in Section 9.07 above, 
will be subject to the institutional grievance 
procedure in Article 11 of this agreement. 

Section 9.09 - Leaving or Changing the 
Bargaining Unit 

A. 

B. 

Request for Transfer Payroll 
Deductions 

1. If an employee moves from a 
bargaining unit position at one 
duty station to a bargaining unit 
position at another duty station, 
and both bargaining unit 
positions are represented by 
NTEU, dues withholding will not 
be canceled. If tbe employee 
desires to transfer dues 
withholding from one NTEU 
chapter to another, the 
employee must submit a 
"Request for Transfer Payroll 
Deduction," (Form 1187-T), to 
the servicing payroll office. 

2. The 1187-T shall be processed 
and effective in accordance 
with the same procedures as 
described in Section 9.10, 
below. 

Leaving the Bargaining Unit 
Temporarily. 

Employees who leave the bargaining 
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unit temporarily (for a period in excess 
of 6 months) will have their withholding 
suspended and will have the withholding 
reinstated once they rerurn to the unit. 

Section 9.10 - Action and Effective Dates 

The effective dates for action under this 
Agreement are as follows: 

A. The SF-1187 will be entered into 
the payroll system as soon as 
practical, but no later than the 
pay period following receipt of 
the SF-1187 in the servicing 
payroll. 

B. Changes in the formula for dues 
withholding will begin the first 
pay period designated by the 
NTEU National Office. 
Changes in rates or percentages 
will be provided to the Employer 
a minimum of thirty (30) days 
prior to the effective date of the 
change; changes in formula or 
method of dues withholding will 
be provided to the Employer a 
minimum of ninety (90) days 
prior to the effective date of the 
change. 

C. Revocation notices for 
employees who have had dues 
allotments in effect for more 
than one (!) year must be 
submitted to the labor relations 
office during the month of 
August each year. 

Revocations will become 
effective during the first full pay 
period beginning on or after 
October I st each year. 
Revocations may only be 

D. 

E. 

F. 

G. 
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effected by submission of a 
completed SF-1188. For this 
purpose, "effective date" is 
defined as the first day of the 
pay period for which the revised 
dues applies. 

Revocation notices for 
employees who have had dues 
allotments in effect for less then 
one ( 1) year must be submitted 
to the labor relations office on or 
before the one ( 1) year 
anniversary date of their dues 
allotment. Revocations may 
only be effected by submission 
ofa completed SF-1188. The 
SF-1188 will become effective 
the first full pay period after the 
employee's anniversary date. 
The employee's anniversary 
date is defined as the first day 
of the pay period in which dues 
withholding first talces place. 

NTEU will receive a copy of all 
SF-l !88s with a legible date 
stamp. 

Termination due to loss of 
membership in good standing 
will be effective on the 
beginning of the first pay period 
after the date of receipt of 
notification by the labor relations 
office from the NTEU National 
president. 

For termination due to 
separation or movement out of 
the bargaining unit, a final 
deduction will be made for that 
pay period in which the action is 
effective. 
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Section 9.11 - Errors in Withholdings 

A. The total error in the amount of dues 
withheld shall be adjusted as soon as is 
practical after the error has been 
detected by the Employer or written 
notification is received from NTEU or 
employee of an error. 

B. 

c. 

When an underpayment to an employee 
results in an overpayment to NTEU (for 
example, and the Employer fails to 
timely terminate dues withholding after 
receiving a properly submitted employee 
request), the Employer will refund the 
payment to the employee in accordance 
with subsection 9.06 C of this article. 
However, employees who are assigned 
to positions out of the bargaining unit 
and who, due to an error, do not have 
their dues canceled, will not receive a 
refund unless they have made a written 
request to have the deductions canceled. 
Once such a request is received in the 
servicing payroll office, any subsequent 
erroneous deductions will be refunded in 
accordance with subsection 9.06 C. 
Erroneous deductions for pay periods 
prior to the written request will not be 
refunded. 
When the Employer fails to commence 
dues withholding in a timely manner, or 
otherwise fails to remit dues owed, the 
Employer will pay the full amount to 
NTEU and recoup the funds from the 
employee's salary through an adjustment 
subject to the employee's right to seek 
waiver of overpayment. When an 
adjustment is made to an employee's 
salary to recoup dues withholding, the 
employee will be issued written 
notification by the Department of 
Energy of the Employer's intent to offset 
in accordance with 5 C.F.R. 550 
Subpart K. 

D. 
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Disputes arising out of dues withholding 
situations where either the Employer has 
failed to withhold the appropriate 
amount of dues from an employee, that 
is the employee or Employer owes 
NTEU money; or where the Employer 
has paid NTEU money collected via an 
inappropriate dues withholding, shall be 
resolved in the following manner. 

I. 

2. 

On a bi-weekly basis, the 
Employer will send to NTEU a 
copy of the Employer's dues 
withholding tape. This tape 
should be received by the 
second (2nd) Thursday after the 
close of the pay period, that is, 
pay day. The tape will be 
presumed received on this date 
unless NTEU informs the 
Department's servicing payroll 
office within three (3) days of 
payday. 

On receipt of the tape, NTEU 
will review the information 
provided, identifying potential 
problems. NTEU will then 
transmit information to its local 
chapters requesting the local 
chapters to pursue potential 
problems with the labor relations 
offices. Local NTEU chapter 
officials must review the 
information provided to them 
and contact the labor relations 
office within thirty (30) calendar 
days of the date on which 
NTEU received the dues 
withholding tape from the 
Employer (that is, payday 
reference in D.l., above). The 
only exception provided for not 
making contact within thirty (30) 
days, as provided in D. I. above, 
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is when NTEU has informed the 
Employer ofNTEU not having 
received the tape. 

Once contact has been made by 
the local NTEU chapter official 
with an employee's labor 
relations office regarding a 
specific problem, the employee's 
labor relations office shall, 
within ten (10) work days, 
unless extended by mutual 
agreement, review the case( s) 
presented and decide if a 
problem does in fact exist, and 
how it may be corrected, for 
exan1ple, dues withholding 
adjustment. The labor relations 
office will advise the servicing 
payroll office and the employee 
of its determination and provide 
the local NTEU chapter with 
information related to the 
subject problem. 

In instances where it is 
determined the Employer has 
failed to withhold the 
appropriate amount of dues 
from an employee resulting in an 
underpayment to NTEU, the 
Employer will pay the full 
amount to NTEU and recoup 
the funds from the employee's 
salary through an adjustment 
subject to the employee's right 
to request waiver of 
overpayment. When an 
adjustment is made to an 
employee's salary to recoup 
dues withholding, the employee 
will be issued written notification 
by the Department of Energy of 
the Employer's intent to offset in 
accordance with 5 C.F.R.550 

4. 
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Subpart K. 

In instances where it is 
determined the Employer has 
failed to withhold the 
appropriate amount of dues 
from an employee resulting in an 
overpayment to NTEU, the 
Employer will effect an 
adjustment to reimburse the 
employee within two (2) pay 
periods ofnotification from the 
labor relations office, and bill 
NTEU for the dues 
overpayment pursuant to 
Section 9.06. 

If the problem is not resolved at 
the local level in accordance 
with D .. 3. 



Department ofEnergv Headquarters/National Treasury Emplovees Union 
Collective Bargaining Agreement 

Section 9.12 - Employee Notifications 

A. 

B. 

When a dues paying Bargaining Unit employee is permanently placed in a non-bargaining unit 
position, the employee will be supplied with the following form by the labor relations office: 

"Termination of Dues Withholding" 

Regulations governing dues withholding to a labor organization require that dues withholding 
be canceled whenever an employee is placed in a non-bargaining unit position. 

You were recently subject to a reassignment or promotion which will automatically terminate 
your dues withholding. The final dues withholding will be made for the pay period in which 
the action is effective. 

If you have any questions regarding the termination of your dues withholding, you may wish 
to contact NTEU Chapter . The Civil Service Reform Act of 1978 permits you to 
continue your membership. 

When a Bargaining Unit employee is temporarily (in excess of 6 months) placed in a non
bargaining unit position, the employee will be supplied with the following form by the labor 
relations office: 

"Suspension of Dues Withholding" 

Regulations governing dues withholding to a labor organization require that dues withholding 
be suspended whenever an employee is placed in a non-bargaining unit position. Upon your 
return to a bargaining unit position, the Employer will automatically reinstate the withholding 
ofNTEU dues. 

Section 9.13 - Deductions from Back Pay Awards 

In accordance with current regulations and case law, the Employer will deduct NTEU dues from an 
employee's back pay award for that period in which the employee had an allotment for dues withholding 
in effect. 

Section 9.14 - Bi-Weekly Dues Tapes Information and Format. 

A. The file format of the bi-weekly dues withholding tape should be as follows: 
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Field Name Begin Position Field Length Data Type 

SSN 9 Numeric 

Chapter 10 3 Numeric 

First Name 13 10 Alpha 

Last Name 23 13 Alpha 

Filler 36 2 Alpha (Spaces) 

Amount (Ttl) 38 4 • Zone Decimal 

WAEID 42 3 Alpha 

DCode 45 Alpha 

Filler 46 14 Alpha (Spaces) 

Grade 60 2 Numeric 

Step 62 2 Numeric 

Pay Plan 64 2 Alpha 

Nat'! AMT. DfW 66 4 * Zone Decimal 

Chapter AMT. D/W 70 4 • Zone Decimal 

Bi-Weekly Base Pay 74 6 * Zone Decimal 

• These are not packed decimal numeric fields. 

B. A comprehensive list of all the possible dues withholding codes that should be utilized on the Dues 
Withholding Tape are listed below: 

D 
E 
F 
G 
H 
I 
J 

K 
L 
M 
N 
R 
T 

Description 

Continuing 
Insufficient Pay 
New Allotment 
Revocation 
Separation (other than retirement) 
Pay Adjustments (plus amounts only) 
Movement Out Of Recognition Area 
Seasonal to Non-Duty Status 
Temporary Promotion/Reassignment to NEIU 
Reactivate NTEU Dues After Temporary Promotion/Reassignment 
Seasonal Continues in Non-duty Status 
Retirement 
Transfer from One NTEU Chapter to Another NTEU Chapter, Within The Same 
Agency 

23 
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Section 9.15 - Discretionary Allotments 

Employees may elect as many as five (5) 
discretionary allotments, (which are not savings 
allotments) which employees may use to have 
additional voluntary deductions withheld from 
their pay. Such discretionary allotments may be 
used consistent with regulations for various 
purposes such as insurance and other benefits 
which may be offered by NTEU. 

Section 9.16-Bi-Weekly List ofSF-1187s 

The Employer shall provide each local chapter 
with a bi-weekly list ofSF-l 187s that have been 
submitted to the servicing payroll office. This 
list will include the dates the SF-l !87s were 
processed and their expected effective dates. 

Article 10 
Polygraph 

Bargaining unit employees will not be subjected 
to polygraph testing unless NTEU has been 
notified and provided an opportunity to bargain 
prior to implementation. 

Article 11 
Grievances 

Section 11.01 

A. A grievance is any complaint by any 
bargaining unit employee concerning any 
matter relating to the employment of the 
employee; by the NTEU concerning any 
matter relating to the employment of any 
bargaining unit employee; or by any 
bargaining unit employee, the NTEU, or the 
Employer concerning the effect or 
interpretation, or a claim of breach of this 
collective bargaining agreement; or any 
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claimed violation, misinterpretation, or 
misapplication of any law, rule, or regulation 
affecting conditions of employment. 

B. This does not include: 

L Any claimed violation of 5 US.C. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

Chapter 73, Subchapter iii, (relating 
to prohibited political activities). 

Retirement, life insurance, or health 
insurance. 

A suspension or removal under 5 
u.s.c. 7532. 

Any examination, certification, or 
aPPOintment. 

The classification of any position 
which does not result in the reduction 
in grade or pay of an employee. 

Personnel actions resulting from 
reduction in force. 

Non-adoption of a suggestion. 

Non-selection for promotion from a 
group of properly ranked and 
certified candidates. 

Mid-term performance appraisals, 
performance counseling sessions, or 
the issuance of performance 
improvement plans. Employees 
maintain their right to respond to such 
performance appraisals, performance 
counseling sessions, or performance 
improvement plans, orally or in 
writing, as outlined in Articles 16, 17, 
18, 45 and any other relevant articles 
of this agreement. 
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10. Notices of proposed disciplinary or 
adverse action. Employees maintain 
their right to respond to such notices 
of proposed disciplinary or adverse 
action, orally or in writing, as outlined 
in Articles 43 and 44 of this 
agreement. 

Section 11.02 

This procedure is the only procedure available to 
bargaining unit employees for the processing and 
disposition of grievances described by Section 
11.01 of this article. 

Section 11.03 

Any aggrieved employee affected by 
discrimination, a removal, or performance-based 
reduction in grade, or other adverse action, may, 
at his/her option, raise the matter under a 
statutory appeal procedure or under this 
negotiated grievance procedure, but not both. 
Pursuant to 5 U.S.C. 7121, an employee shall be 
deemed to have exercised her/his option under 
this provision in adverse actions when the 
employee files a timely written notice of appeal 
or files a timely written grievance under this 
procedure, whichever occurs first. Pursuant to 
29 C.F.R. 1613.219(B), an employee shall be 
deemed to have exercised his/her option under 
this provision when the employee files a timely 
written complaint or files a timely written 
grievance under this procedure, whichever 
occurs first. NTEU is not required under statute 
to represent non-members when they elect to 
use the statutory appeal process. 

Section 11.04 

Grievances under the terms of this article may 
be initiated by bargaining unit employees either 
singly or jointly or by the NTEU on behalf of an 
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employee or by the NTEU or the Employer on 
their own behalf. As used in this agreement, the 
term grievant refers to the aggrieved party, 
whether a bargaining unit employee, the NTEU, 
or the Employer. 

Section 11.05 

The parties recognize the mutual benefits of 
resolving grievances at the lowest possible 
administrative level. To that end, employees, the 
NTEU, and the Employer are encouraged to 
informally attempt resolution of the matter 
precipitating the grievance before invoking the 
procedures of this Article. 

Section 11.06 

In the event that two or more grieving 
employees have filed a grievance involving a 
similar fact pattern and a similar issue, normally 
the grievances shall be joined and processed as 
one. 

Section 11.07 

The following procedural requirements must be 
met by each grievant, whether a bargaining unit 
employee, the NTEU, or the Employer, or the 
grievance willl be rejected and not processed: 

A. Each grievance must be reduced to writing, 
signed and delivered to the step one deciding 
official, who will be at the lowest level of 
authority appropriate to settle the grievance, 
and to the DOE Headquarters Labor 
Relations Services (if the NTEU or an 
employee is grieving), or to the NTEU (if 
the Employer is grieving) within fifteen (15) 
workdays of the particular act or occurrence 
precipitating the grievance or within fifteen 
( 15) workdays after the aggrieved became 
aware of the particular act or occurrence 
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precipitating the grievance. For grievances 
alleging discrimination, the time limits for 
filing a grievance shall be within forty-five 
(45) calendar days of the particular act or 
occurrence or within forty-five (45) calendar 
days of the grievant becoming aware of the 
particular act or occurrence. 

B. Each grievance must contain a clear and 
detailed explanation of the complaint, 
including the article and section of the 
agreement alleged to have been violated and 
the specific, personal relief sought by a 
bargaining unit employee, or institutional 
relief sought by the NTEU or Employer. 

Section 11.08 

The time limits delineated in this article may, by 
mutual agreement of the parties, be extended. 
Any step of this procedure may be waived by 
the mutual agreement of the parties. Extensions 
should be used only under extenuating 
circumstances, and should be the exception 
rather than the rule. Any oral agreement will be 
confumed in writing by both parties before the 
time in question expires. Confirmation may 
include the use of e:mail or fax. 

Section 11.09 

Grievances filed by bargaining unit employees 
are processed as follows: 

A. Step One 

The grievance is reduced to writing as 
prescribed by Section 11.07 of this article 
and delivered to the appropriate step one 
Deciding Official, who must be at the lowest 
level of authority appropriate to settle the 
grievance and to the DOE Headquarters 
Labor Relations Services. The step-one 
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deciding official will consider the matter and 
will meet with the employee unless the 
meeting is mutually waived, within five ( 5) 
workdays of receipt of the grievance to 
discuss the grievance. If a meeting is held 
NTEU or the deciding official may request a 
mediator. The mediator will be selected by 
mutual agreement of all parties, and will 
have control over the conduct of the 
meeting. A mediator will not be used if 
either party objects, and may be replaced, if 
all parties agree. 

If a mediator is appointed, and the grievance 
cannot be resolved in the meeting, the 
mediator will examine the facts presented, 
and issue a recommendation to the step-one 
deciding official and the NTEU 
representative within 5 workdays of the 
meeting. 

The step-one deciding official will consider 
the recommendation, and issue a written 
decision within 5 workdays of receiving this 
recommendation. This decision must 
address the points of the grievance, as well 
as the recommendation. It may grant or 
deny the requested remedy, accept or reject 
the recommendation, or propose an 
alternative remedy. 

If a mediator is not appointed, the step one 
deciding official will give the grievant and 
NTEU a written decision regarding the 
grievance within five (5) workdays after the 
meeting or within ten (10) workdays of 
receipt of the grievance if no meeting was 
held 

B. Step Two 

Appeals of decisions rendered under the 
provisions of this article must be submitted in 
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writing within ten (10) workdays ofNTEU's 
receipt of the step one decision. The appeal 
must be submitted to the Step-2 deciding 
official, who must be at a level higher than 
the Step One deciding official, and to the 
DOE Headquarters Labor Relations 
Services. The Step 2 deciding official will 
consider the matter and review all 
information contained in the Step 1 and Step 
2 grievance submittals, the mediator's 
recommendation, if applicable, and the Step 
One decision. 

Within 5 workdays ofreceipt of the Step-2 
grievance, the Deciding official will meet 
with the grievant and NTEU unless the 
meeting is mutually waived. The Step-2 
deciding official shall issue a decision within 
10 workdays ofreceipt of the grievance, or 
within 5 workdays after the meeting, if one 
was held. The decision must address the 
facts presented in both steps, the Step-One 
decision, and the mediator's 
recommendation, if applicable. 

C. Step Three 

Appeals of decisions rendered under the 
provisions of this article must be submitted in 
writing within ten (10) workdays ofNTEU's 
receipt of the step two decision. The appeal 
must be submitted to the Step-3 deciding 
official, who must be at a level higher than 
the Step Two deciding official, and to the 
DOE Headquarters Labor Relations 
Services. The Step 3 deciding official will 
consider the matter and review all 
information contained in all three grievance 
submittals, the mediators recommendation, 
if applicable, and the previous decisions. 

Within IO workdays ofreceipt of the Step-3 
grievance, the Deciding official will meet 
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with the grievant and NTEU unless the 
meeting is mutually waived. The Step-3 
deciding official shall issue a decision within 
15 workdays ofreceipt of the grievance, or 
within 10 workdays after the meeting, if one 
was held. The decision must address the 
facts pres1mted in all steps, the previous 
decisions, and the mediators 
recommendation, if applicable. 

D. If the matter is not settled after the third 
step is completed, the employee has the 
option of appealing to the Assistant 
Secretary, or equivalent, with a copy sent to 
the DOE Headquarters Labor Relations 
Services. This individual may review the 
material and/or meet with the parties. After 
l 0 workdays of filing the appeal, NTEU 
may elect to invoke arbitration as set out in 
Section 11.l 2 of this article. 

E. Should an employee grievance be settled at 
any step of this process, the grievant will 
withdraw the grievance in writing or the 
parties will reduce the settlement to writing, 
stating that the matter is closed and sign the 
settlement In their consideration of the 
grievance, the above identified supervisors 
will confer with whomever they feel might 
be helpful in resolving or deciding the 
grievance. 

Section 11.10 

A. Grievances filed by the NTEU on its own 
behalf are submitted to the DOE 
Headquarters Labor Relations Services as 
prescribed by Section 11.07.A of this article. 
The HQ Labor Relations Services will 
consider the matter and will meet with the 
NTEU, wtless the meeting is mutually 
waived, within five ( 5) workdays of its 
receipt of the grievance, to discuss the 
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grievance. If a meeting is held, the 
Headquarters Labor Relations Services will 
determine who will attend the meeting other 
than a branch representative and a national 
office representative of the NTEU. The 
Headquarters Labor Relations Services will 
give the NTEU a written decision regarding 
the grievance within three (3) workdays of 
the meeting or within five ( 5) workdays of 
its receipt of the grievance if no meeting is 
held. Should the grievance be settled during 
this process, the NTEU will withdraw the 
grievance in writing or the parties will 
reduce the settlement to writing, stating that 
the matter is closed, and sign the settlement. 
In its consideration of the grievance the 
Headquarters Labor Relations Services will 
confer with whomever it feels might be 
helpful in resolving or deciding the 
gnevance. 

B. Grievances filed by the Employer are 
submitted to the NTEU as prescribed by 
Section 11.07.A of this article. The NTEU 
will consider the matter and will meet with 
the Employer, unless the meeting is mutually 
waived, within five (5) workdays of its 
receipt of the grievance, to discuss the 
grievance. If a meeting is held it will be 
attended by a representative of the 
Headquarters Labor Relations Services and 
a national office representative of the 
NTEU. The NTEU will give Headquarters 
Labor Relations Services a written decision 
regarding the grievance within three (3) 
workdays of the meeting or within five ( 5) 
workdays of its receipt of the grievance if 
no meeting is held. Should the grievance be 
settled during the process, the Employer will 
withdraw the grievance in writing or the 
parties will reduce the settlement to writing 
stating that the matter is closed and sign the 
settlement. 
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Section 11.11 

Any portion of a grievance may be deleted at 
any time by the grievant. New issues and an 
appropriate remedy may be added to a 
grievance by mutual agreement of the parties. 

Section 11.12 

A final decision rendered in accordance with the 
provisions of either Section 11.07 or 11.09 of this 
article which 1) resolves the grievance to the 
satisfaction of the grievant, or 2) adopts the 
remedy sought by the grievant as stated in the 
original grievance submission, may not be 
appealed to arbitration. All other final grievance 
decisions may be appealed to arbitration in 
accordance with the provisions of Article 12 of 
this agreement. Arbitration must be invoked 
within fifteen (15) workdays ofreceipt of a final 
grievance decision as prescribed by either 
Section 11.07 or 11.09 of this article. 

Section 11.13 

Where a question of grievability, or concerning 
the process (including but not limited to 
timeliness, or appropriate deciding official) is 
raised by the Employer or the NTEU during the 
processing of a grievance under the provisions 
of either Section 11.07 or 11.09 of this article, 
the grievance process will be suspended until the 
grievability question is discussed by the parties. 
Such discussion will occur within five ( 5) 
workdays of the non-grievable assertion unless 
mutually waived. Questions that cannot be 
resolved by the parties as to whether a 
grievance is grievable may be immediately 
submitted to arbitration to resolve that sole issue 
by the mutual agreement of the parties. 
Otherwise, such questions are attached to the 
grievance and discussed as the grievance is 
processed. If mutual agreement is reached to 
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immediately arbitrate a grievability issue, the 
parties will invoke arbitration in accordance with 
the provisions of Article 12, Arbitration. 

Section 11.14 

Failure on the part of a grievant to prosecute a 
grievance at any step of the procedure will have 
the effect of nullifying the grievance. Failure on 
the part of the party being grieved against to 
meet the time limits at any step of the procedure, 
will permit the grievant to move the grievance to 
the next step. 

Section 11.15 

The parties have the obligation to produce all 
relevant information during the grievance 
process. Either party may make an informal 
request for information. Responses including 
statistical information to such requests will be 
handled promptly, professionally, and in the spirit 
of partnership. Where information requests have 
been filed, grievance time requirements will be 
held in abeyance pending receipt of a response. 

Section 11.16 

In any grievance involving a dispute over the 
interpretation of the Employer's regulations, the 
Employer will provide all parties with an 
interpretation of its regulation. This 
interpretation will not change for the life of this 
agreement unless required by higher authority. 
Any such interpretation will be provided to an 
arbitrator if necessary, under the terms of 
Article 12.05. 

Section 11.17 

In any grievance involving a dispute over the 
interpretation of any other authority's regulations, 
the parties will request interpretation of such 
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regulation from the proper authority. Any such 
interpretation will be provided to an arbitrator, if 
necessary, under the terms of Article 12.05. 

Section 11.18 

Within 90 days of the effective date of this 
agreement, the parties will meet to jointly 
develop an information system to which both 
parties have access. The data will be used, at 
least, to evaluate the grievance process, identify 
trends which would point out potential training 
needs, and provide both parties with work load 
information. Data to be tracked will include at a 
minimum such information as the numbers and 
types of grievances, and the processing time at 
each step for each grievance. The parties 
further agree to jointly publish an annual report 
of grievance activity. 

This article may be reopened for the purpose of 
making improvements in the grievance process 
based on infotmation obtained during a one year 
assessment period any time after the completion 
of the assessment period. Any request for a 
reopener will be reduced to writing and delivered 
to the Headquarters Employee/Labor Relations 
program if NTEU makes the request, or to both 
Chapter Presidents and the NTEU National 
office, if DOE makes the request. If agreed to 
reopen, either party or both parties may offer 
changes and/or new language during the open 
period. 

Article 12 
Arbitration 

Section 12.0 I 

Any grievance processed under the terms of 
Article 11, Grievances, except a grievance 
involving the interpretation of DOE 
Headquarters policy, which is otherwise 
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appealable to a!bitration as defined by Article 
11, may be appealed to binding a!bitration by 
either the Employer or NTEU within 15 
workdays of the grievant's receipt of a final 
grievance decision as prescribed by Article 11. 

Section 12.02 

Where a question of a!bitrability is raised by the 
Employer or NTEU, arbitration of the merits of 
the grievance may be suspended by mutual 
agreement until the a!bitrability question is 
resolved through use of the provisions of this 
article. If the parties decide to separately 
a!bitrate the a!bitrability issue, they will jointly 
invoke arbitration in accordance with the time 
limits and procedures of this article. 

Section 12.03 

Arbitration is invoked by either the Employer or 
NTEU notifying the other party of its desire to 
appeal a grievance to arbitration by a notice 
hand-delivered or sent by certified mail, 
registered mail, or sent by fax. The arbitrator 
will be whoever follows the individual on the 
following list who handled the last a!bitration 
hearing: Ira Jaffe, Jerry Ross, Andre 
McKissick, and Suzanne Butler. 

Section 12.04 

Management may stay a disciplinary or adverse 
action on a case-by-case basis. Management 
will consider such factors as hardship of the 
action on the employee/grievant, the severity of 
the alleged discipline, among other things. 

Section 12.05 

The a!bitrator's authority is limited to the issue(s) 
of the grievance as stated in the original 
grievance submission and modified later, if at all, 
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by mutual consent of the parties. An issue of 
grievability or a!bitrability referred singly to 
arbitration will be decided singly by the a!bitrator 
without regard to the merits of the grievance. 
The a!bitrator has no authority to alter, in any 
way, the terms of this agreement. Further, the 
a!bitrator has no authority to interpret the 
Employer's regulations. Where such regulations, 
in the judgement of the arbitrator, bear on a 
grievance, the arbitrator will notify NTEU that 
he is seeking such an interpretation. The 
arbitration process will be suspended until that 
interpretation is received. The a!bitrator is then 
bound, in his deliberations, by any such 
interpretation. In any cases involving a dispute 
over the interpretation of the regulations of any 
other authority the arbitrator will request 
interpretation of those regulations from that 
authority. In such instances the arbitrator will 
notify the parties that he/she is seeking such an 
interpretation and the a!bitration process will be 
suspended until that interpretation is received 
(unless the parties requested and received such 
an interpretation earlier which has been provided 
to the arbitrator). The arbitrator is then guided, 
in his deliberations, by such interpretation. 

Section 12.06 

Within seven (7) calendar days of invocation, the 
party invoking a!bitration will notify the selected 
arbitrator of his/her selection in writing and 
request the arbitrator to designate the hearing 
date for the earliest possible time. The 
Employer will make all physical arrangements 
for the hearing, including obtaining a suitable 
hearing room on or near as possible to the 
Employer's premises. 

Section 12.07 

If both parties agree, the parties will hold a pre
hearing conference to attempt settlement and to 
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stipulate to as many exhibits, witnesses, facts 
and issues as possible, as soon as possible, but in 
no instance later than twenty (20) calendar days 
after the notice to the arbitrator. At least ten 
(I 0) calendar days prior to the hearing date the 
parties will exchange lists of proposed 
witnesses. If the parties agree on the witness 
list they will submit the list to the arbitrator at 
least seven (7) calendar days prior to the hearing 
date. If the parties cannot agree on the witness 
list, the dispute will be referred to the arbitrator 
at least seven (7) calendar days prior to the 
hearing date. Expected testimony of the 
proposed witnesses will accompany the witness 
list. DOE Headquarters bargaining unit 
employees participating in the hearing as a 
grievant or as a witness will be excused from 
duty, if otherwise in a duty status, to participate 
in the hearing. One DOE Headquarters 
bargaining unit employee participating in a 
hearing as a representative of the grievant may 
be excused from duty for such participation in 
accordance with the provisions of Article 7. 

Section 12.08 

The conduct of the arbitration hearing will be 
determined solely by the arbitrator, who will 
have full authority to determine the 
appropriateness of 
requested witnesses and to limit testimony of 
witnesses or the introduction of documents 
based on issues ofrelevance, redundancy, or 
competence. Transcripts will be made of any 
arbitration hearing upon request of either party. 
The requesting party will pay the costs. A 
transcript is mandatory in removal cases, and, in 
addition, an arbitrator can order that a hearing be 
transcribed. 

Section 12.09 

The arbitrator may rely on notes taken at the 
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hearing, any exhibits entered into the record, a 
transcript if taken, and post-hearing briefs in 
order to reach a final and binding decision. The 
arbitrator is authorized to issue a bench decision 
at the end of the hearing. If he or she does so, it 
must be followed within fourteen (14) calendar 
days of the close of record by a written decision. 
If no bench df:cision is issued, a written decision 
must be provided within fourteen (14) days of 
the close ofrecord. All written decisions should 
include a fmding of facts, and an opinion 
containing the reasoning and basis for the 
decision. 

Section 12.10 

Any fees and expenses of the arbitrator and the 
hearing, including costs of a mandatory 
transcript, willl be shared equally by the parties. 

Section 12.11 

Either party may file an exception to an 
arbitrator's award with the Federal Labor 
Relations Authority or the appropriate Court of 
Appeals within thirty (30) calendar days of the 
award's issuance. The arbitrator's decision will 
be implement"d as soon as practicable but no 
later than thir1y (30) calendar days after receipt 
unless either party is filing exceptions. If either 
party does not understand the arbitrator's 
decision, that party will request clarification of 
the decision from the arbitrator. 

Article 13 
Midcontract Negotiations 

Section 13.0l 

The parties may not establish or change any 
personnel policy, practice, or working conditions 
which conflict with this agreement except by 
mutual agreement. 
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Section 13.02 

Where the Employer wishes to change a 
personnel policy, practice or employment 
condition not controlled by the tenns of this 
agreement which affect only one NTEU 
chapter, it will notify the NTEU's chapter 
president in writing. Where such changes are 
Headquarters-wide, the Employer will notify 
both NTEU chapter presidents in writing. 
Should negotiations take place which affect both 
chapters, both will be represented if they so 
desire. This notice will include sufficient 
information for NTEU to understand the need 
for and impact of the requested change. NTEU 
will receive reasonable advance notice before 
the Employer wishes to implement the requested 
change. Should negotiations take place 
regarding a requested change, ground rules shall 
be established at the time a request is made. 

Section 13.03 

Mandatory amendments may be required after 
the effective date of this agreement because of 
new (or changes to existing) laws, Executive 
Orders, or regulations of Government-wide 
authorities. In such an event the parties shall 
meet as soon as possible after receipt of a 
written request from either party for the purpose 
of negotiating those amendments to the 
agreement required to bring this agreement into 
conformity with the new laws, Executive 
Orders, or regulations of Government-wide 
authorities. 

Section 13.04 

In the event that the scope of bargaining 
currently available to the parties is expanded due 
to changes in the law or higher agency 
regulations, either party may reopen this 
agreement by submitting proposals addressing 
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these areas. Such negotiations shall be strictly 
limited to those areas that the scope of 
bargaining has specifically broadened. 

Section 13.05 

To the extent permitted by law, NTEU may 
initiate mid-term bargaining by submitting to 
DOE written proposals for changes in conditions 
of employment. 

Article 14 
Partnership 

Section 14.01 

The parties commit to actively pursuing a 
partnership that will improve the quality of work 
life for employees, foster a cooperative labor
managernent relationship which facilitates the 
timely and efficient resolution of work place 
issues, and maximizes the participation of 
employees in achieving the agency's mission. 
To accomplish these and other mutual 
objectives, the parties agree to take steps to 
reinstale the DOE/NTEU Headquarters 
Partnership Council ("HPC") within 30 days of 
the effective date of this agreement. 

Section 14.02 

The parties will use an interest-based bargaining 
approach to revise the Headquarters Partnership 
Agreement. In addition to defining the roles and 
responsibilities of the HPC, the Partnership 
Agreement will establish a process for pre
decisional involvement, collaborative problem
solving, consensus decision-making, and the 
negotiation of matters set forth in 5 U.S.C. 
7106(b )( 1 ). The Partnership Agreement will 
also provide third-party mediation-rubitration 
where DOE and NTEU mutually agree, to 
resolve any bargaining impasse involving the 
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substance of a matter contained in 5 U.S.C. 
7106(b)(l); however, absent mutual agreement, 
either party may seek a recommended solution 
through the use of an advisory arbitration 
process, the recommendations of which are 
binding only if accepted by both parties. 
Notwithstanding the aforementioned 
understanding on substantive (b )(I) matters, 
NTEU retains the right to negotiate over the 
impact and implementation of any action or 
decision taken by Management which affects 
the personnel policies, practices, and/or 
conditions of employment of bargaining unit 
employees, including matters covered under 5 
U.S.C. 7106(b)(l), for which agreement was not 
reached pursuant to the provisions of the 
Partnership Agreement. The parties recognize 
the value of open and honest communications, 
and the sharing of information at the earliest 
possible time, and that such principles should be 
incorporated into appropriate HPC governing 
documents. 

Section 14.03 

The parties agree to follow the specific 
commitments and procedures set out in the 
existing DOE/NTEU Headquarters Partnership 
Agreement as currently in effect, and as 
amended pursuant to this Article. A general 
review of the Agreement will be undertaken 
during the initial HPC meeting (and at 
subsequent meetings, as required) to accomplish 
necessary modifications to the Partnership 
Agreement. To assist the parties, ongoing 
training will be made available for HPC 
members, which focuses on strategies and 
behaviors that will improve the labor
management relationship, promote effective 
communications, and strengthen the partnership. 
Moreover, all meeting and bargaining sessions 
will include a mutually-agreed upon facilitator. 
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Section 14.04 

The HPC will determine and provide direction 
regarding the establishment of other partnership 
councils within headquarters. Furthermore, 
where appropriate, the respective chapter 
presidents, the relevant program office, and 
Headquarters Labor Relations Services will 
coordinate efforts to establish first tier 
partnership agreements within individual 
program offices. 

Article 14.A 
Labor Management Committees 

A. Both parties agree that the formation of 
committees dedicated to exami:nffig issues 
related to the workplace and to 
recommending changes is beneficial to 
Headquaiters as a whole. Accordingly, the 
parties agree that the following standing 
committe,es will be formed: 

Headquaiters Health and Safety Committee 
Headquaiters Disability Council 
Germantown Grounds Committee 
Forrestal Cafeteria Committee 
Germantown Cafeteria Committee 
Travel Committee 
Succession Planning Committee 

The Committees will meet, formulate, and 
recommend suggested changes in existing 
practices and rules that relate to the subject 
committee. The members of the committee 
shall have access to Agency information 
relevant to their duties. New committees 
will be formed upon mutual agreement on an 
as-needed basis. 

B. NTEU will appoint all bargaining unit 
employees and may have up to 4 
representatives on official time (2 from each 
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Chapter) on each conunittee that addresses 
issues at both locations, and 2 Chapter 
representatives on official time on 
conunittees that address one location. 
There is no limit to the number of National 
office representatives that NTEU may have. 
The Employer will have a number of non
bargaining unit representatives equal to that 
ofNTEU. 

C. The committee shall designate a chairperson 
who shall be nominated from among the 
committee members and shall be elected by 
the committee members. Management and 
non-management members shall alternate in 
this position. Maximum service time as a 
chairperson will be 2 years. 

D. Meeting announcements, meeting minutes, 
and activities conducted by the committees 
will be jointly prepared and publicized 
electronically or made accessible to all 
Headquarters employees. 

E. Nothing in this Article shall diminish the 
union's rights, under law and this 
Agreement, to notice and an opportunity to 
bargain over changes in conditions of 
employment. 

Article 15 
Position Classification 

Section 15.01 

Employees are encouraged to make any 
conunents or reconunendations to their 
immediate supervisors, or other appropriate 
management officials, regarding the accuracy of 
their position descriptions. The Employer agrees 
to review the presentation and advise the 
employee of the results of its review. The 
Employer agrees that position descriptions for 
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each new position will accurately reflect, to the 
extent feasible, the major duties of the employee 
filling that position. Position descriptions will be 
amended when the major duties change. The 
servicing personnel operations branches are 
available to advise employees and their 
inunediate supervisors as to the proper format 
and content of bargaining unit position 
descriptions. 

Section 15.02 

NTEU will be notified immediately after an 
Employer's decision to reorganize any part of the 
bargaining unit has been made. Such notice will 
identify significant changes in the duties and 
responsibilities of employees occupying positions 
to be affected by the reorganization. The 
Employer will also inform NTEU when changes 
in position classification standards result in 
classification changes. 

Section 15.03 

Employees assigned to positions will be provided 
a position description. 

Section 15.04 

All classification errors will be corrected as soon 
as possible. 

Section 15.05 

NTEU will be provided a copy of the DOE 
Headquarters classification maintenance review 
schedule and updates as they occur. 

Article 16 
Acceptable Level of Competence 

Section 16.01 
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Between 75 and 60 calendar days prior to the 
date that an employee is eligible to receive a 
within-grade increase, the employee's supervisor 
will review the employee's performance. If the 
supervisor concludes that the employee's 
performance has not been at an acceptable level 
of competence, the supervisor will provide the 
employee with a written notice at least sixty ( 60) 
calendar days prior to the end of the waiting 
period which indicates: 

A. those aspects of the employee's 
performance in which the employee is 
deficient and the extent of such deficiencies; 

B. specific instances supporting the 
deficiencies; 

C. a statement of what the employee needs to 
do to improve performance to an acceptable 
level of competence, and the type of 
guidance and review the supervisor will 
provide; 

D. that the employee's within-grade increase 
may be denied unless sustained 
improvement to an acceptable level of 
competence is shown within sixty (60) 
calendar days. If the Employer fails to give 
this sixty ( 60) calendar day advance notice, 
and the within-grade increase is denied, the 
Employer will make a determination as to 
the employee's acceptable level of 
competence not later than 60 calendar days 
after the date the written notice is given to 
the employee. 

Section 16.02 

If at the end of the waiting period the 
employee's performance is at an acceptable 
level of competence, the within-grade increase 
will be granted and the notice will not be used as 

35 

the basis for subsequent personnel action. If an 
employee's performance is not at an acceptable 
level of comp1~ence, the Employer will notify the 
employee in writing that the within-grade 
increase will be denied. The notice will include 
a statement of the following: 

A. The employee's performance has been 
determined not to be at an acceptable level 
of competence; 

B. A compatison of the employee's 
performance during the 60-day notice period 
against the performance standards, including 
specific instances supporting the employee's 
actual petformance; 

C. The employee's right to have the decision 
reconsidered, to whom the request should be 
made, and the time limit in which the 
employee may make such a request; 

D. That if th1~ supervisor determines that the 
employee is performing at an acceptable 
level of competence, the within-grade 
increase can be approved at any time; and 

E. That in any event, a new determination will 
be made no later that 52 weeks after the 
date of th<: original determination. 

Section 16.0.3 

When an employee chooses to make an oral 
presentation in connection with a request for 
reconsideration, a written summary will be made 
of the oral presentation and a copy provided to 
the employee. 

Section 16.04 

When an employee is denied a within-grade 
increase by the reconsideration official, the letter 
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transmitting that official's decision shall include a 
statement which infonns the employee about the 
right to file a grievance. The fifteen (15) 
workday time limit on filing a grievance starts to 
run when the employee receives the notice of 
negative determination from the reconsideration 
official. If a grievance is not filed within that 
period, the employee cannot grieve the denial 
until and unless a new negative determination is 
made by the reconsideration official 52 weeks 
later. The denial letter will also contain a 
statement at the top of the first page in capital 
letters: "A COPY OF THIS LETTER MAY, 
AT YOUR OPTION, BE FURNISHED TO 
NTEU CHAPTER [213] and [228]. 

Article 17 
Performance Standards 

Performance management is the systematic 
process by which DOE Headquarters involves 
its employees, as individuals and members of a 
group, in improving organizational effectiveness 
in the accomplishment of the mission and goals. 
Performance management integrates the 
processes used to 

A. communicate and clarify organizational goals 
to employees; 

B. identify individual and, where applicable, 
team accountability for accomplishing 
organizational goals; 

C. identify and address developmental needs 
for individuals and, where applicable, teams; 

D. assess and improve individual, team, and 
organizational performance; 

E. use appropriate measures of performance as 
the basis for recognizing and rewarding 
accomplishments; and 
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F. use the results of performance appraisals as 
a basis for appropriate personnel actions. 

The Employer and NTEU agree to implement 
the Headquarters Performance Management 
System, which includes the following key 
provisions: 

A. Under the Performance Management 
System, employees will be rated on their 
elements and standards. An element is a 
general description of an employee's overall 
responsibility in a particular area of work. 
Standards in this system consist of two parts, 
the specific tasks/expectations and the four 
Generic Levels of Accomplishment that are 
expected of an employee under each 
element. The four Levels of 
Accomplishment have been developed and 
are attached in the HQ Performance 
Management System Implementation Plan. 
Elements and tasks/expectations are 
developed by rating officials with input from 
employees. 

B. Prior to the conduct of a reduction in force, 
all positions within the competitive area shall 
be assigned to a competitive level. One 
component of an employee's competitive 
status shall be based on the following 
performance-based criteria when calculating 
the time-in-grade component of the 
competitive level: 

I. Employees whose summary 
performance rating is greater 
than or equal to 3.5 shall receive 
20 years credit for the 
performance period; 

2. Employees whose summary 
performance rating is greater 
than 2.7 and less than 3.5 shall 
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receive 16 years performance 
credit for the performance 
period; 

3. Employees whose summary 
performance rating is greater 
than 1.9 and less than or equal 
to 2. 7 shall receive 12 years 
performance credit. 

C. All performance plans shall have at least 
one critical and one non-critical element. 
Performance plans should be comprised of 
more than two but less than nine total 
elements. 

Section 17.01 

Performance standards are established to allow 
for the periodic appraisal of employee job 
performance. Employees have the opportunity 
to participate in the establishment of 
performance standards, as described below. 

Section 17 .02 

A. Performance elements will be in writing and 
will be consistent with the actual duties and 
responsibilities assigned to an employee. 
Employees will not be rated on elements and 
standards that are inconsistent with their 
assigned duties and responsibilities. 
Elements will be designated in writing as 
critical or noncritical. 

B. Unless an employee is notified otherwise in 
writing at the beginning of an appraisal 
period, all critical elements will be deemed to 
be of equal weight, all noncritical elements 
will be deemed to be of equal weight, and 
each critical element will weigh twice as 
much as each noncritical element. 
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C. Affected employees will be notified in 
writing of any changes, additions, or 
deletions to critical elements, noncritical 
elements, and performance standards. 

The employee will be advised in writing of any 
change in the employee's elements and 
standards due a change in duties, or to 
reassignment of the employee to a new position, 
or change in the identity of the employee's rating 
official. If there is a change in the rating official, 
the employee will have an opportunity to discuss 
and clarify his/her performance plan with the 
new rating official. 

Section 17 .O:J 

A. "Critical element" means a component of a 
position consisting of one or more duties and 
responsibilities which contributes toward 
accomplishing organizational goals and 
objectives and which is of such importance 
that unacceptable performance on the 
element would result in unacceptable 
performance in the position. 

B. "Performance standard" means a statement 
of the expectations, tasks or requirements 
established by management for a critical or 
non-critical element. A performance 
standard may include, but is not limited to, 
factors such as quality, quantity, timeliness, 
and manner of performance, but excludes 
conduct. 

C. Employees will have only one rating official, 
whose signature will be on the performance 
plan. The employee shall be given written 
notice upon reassignment of the employee's 
current rating official. 

D. Elements and standards shall be developed 
within 30 days of the beginning of the 
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evaluation year or within 30 days of any 
event that effects a change in the 
employee's current standards and elements. 

E. Standards and elements will be developed in 
collaboration with the employee, the 
employee's rating official, and any other 
management official who assigns work to 
the employee. After carefully considering 
the employee's viewpoint and input from 
other management officials, the rating 
official will issue the final elements and 
standards to the employee. The employee 
will have an opportunity to attach comments 
to the final written elements and standards 
as defined by the rating official. This 
section applies whenever there is a change 
in the employee's performance elements and 
standards or when the employee is placed 
into a new position. 

F. Management has determined that work 
assignments from other management 
officials will be prioritized by the rating 
official to ensure that the employee is not 
being overburdened by multiple tasks. 

G. An employee will be given a reasonable 
amount of administrative leave, up to two (2) 
hours, to prepare for the discussion on the 
new standards and elements, and to present 
written comments concerning his/her 
Performance Appraisal Plan to the rating 
official. 

Section 17.04 

Each employee is entitled to a meeting with 
his/her rating official not less than once each 
twelve (12) months for discussion and 
clarification of his/her Performance Appraisal 
Plan. 
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Article 18 
Performance Appraisal 

Section 18.01 

The performance appraisal rating period shall 
extend twelve months, beginning on October 1 
and ending on September 30. Circumstances 
can exist for which it is not possible to review an 
employee's performance for the entire twelve 
month period. Under such circumstances, the 
employee can be rated for a period of less than 
twelve months. However, the performance 
rating period shall be at least ninety days in 
length. 

The Headquarters Performance Management 
System provides for annual appraisals of 
employee job performance; encourages 
employee participation in establishing 
performance standards; and uses the results of 
performance appraisals as a basis for training, 
rewarding, reassigning, promoting, reducing in 
grade, retaining, and removing employees. 

Section 18.02 

Employee job performance will be evaluated 
fairly and objectively. 

Section 18.03 

Performance shall be assessed solely on 
accomplishments during the rating period and not 
on the basis of any prior rating period. 
Performance shall be monitored throughout the 
performance period subject to the minimum 
requirements for performance monitoring and 
feedback described in the following sections. 
Feedback is not limited to formal periodic 
reviews, and is encouraged throughout the rating 
year. 
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Section 18.04 

A. Employees shall receive at least two 
progress reviews during the annual 
performance appraisal year at approximately 
equal intervals. In a twelve month rating 
cycle, the periodic progress reviews will 
normally be completed within two to four 
weeks after the 4th and the 8th months. In 
the event that it is necessary to rate the 
employee for less than six months, the 
employee shall receive at least one progress 
review at the mid-point of the rating period. 

B. Prior to a progress review, input will be 
provided to the rating official from all other 
management officials who have assigned 
work to the employee during the review 
period. The progress review rating shall be 
based on all work assigned by all 
management officials during the review 
period, and which is covered by the 
employee's elements and standards. The 
employee shall be provided a copy of any 
written input or feedback. 

C. Management has determined that the 
progress review should be conducted 
between the rating official and the employee 
only, but that other parties may attend the 
progress review if the employee and the 
rating official have agreed in advance. 

D. Employees will be requested to sign the 
Certification of Progress Review Form 
indicating that a progress review has 
occurred. Rating officials will provide a 
specific numeric assessment for each 
element of the employee's plan on the Form. 
These periodic review assessments shall not 
be averaged at the end of the year to 
determine the employee's summary 
performance rating, but are intended to 
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provide clear and specific assessment of the 
employee's performance during the year. 
Periodic reviews are not grievable. 

Section 18.0S 

A. Each employee is entitled to a meeting with 
the rating official for presentation and 
discussion of the annual performance 
appraisal. This can be an opportunity to 
clarify any new performance expectations. 
Employees may add written comments to 
the performance appraisal and return it to 
the rating official within five ( 5) work days. 
Such employee comments on the back of 
the appraisal become a part of the appraisal 
record. An employee may, upon request, be 
given a reasonable amount of administrative 
leave, up lo two (2) hours, to prepare written 
comment8. 

B. The effec1ive date of the appraisal is the 
date the appraisal is communicated to the 
employee by the rating official after having 
been signed by the reviewing official. 

C. A current performance appraisal may be 
challenged by the employee within fifteen 
(15) work days of the issuance ofa copy of 
the rating in accordance with the procedures 
outlined in Article 11, or within fifteen (15) 
workdays of its use as the basis for a 
decision on a Performance-Based action 
against th1~ employee in accordance with 
Article 45, Section 45.05.A. Any other 
grievances filed by the same employee 
during the: processing of a performance 
appraisal grievance which may be affected 
by the outcome of the performance 
appraisal grievance will be held in abeyance 
pending t11e outcome of the performance 
appraisal grievance. A successfully 
challenged appraisal will become the 
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appraisal ofrecord and the grieved appraisal 
will be destroyed. 

Section 18.06 

The employee is encouraged to sign the 
performance appraisal upon issuance by the 
rating official. The employee's signature on the 
appraisal indicates only that the rating has been 
discussed with the employee, and the employee 
has reviewed the appraisal. The failure of an 
employee to sign the appraisal does not affect its 
validity. If the employee does not sign the 
official copy of the appraisal within 5 work days 
of the meeting in which the rating was 
communicated, the appraisal will be marked to 
indicate that the employee failed to sign the 
appraisal. 

Section 18.07 

A. Written documentation used by the 
Employer concerning an employee's 
performance which could have an effect on 
the employee's performance appraisal 
should be shown to the employee within one 
week of its development but must be shown 
to the employee prior to the issuance of the 
performance appraisal. Failure to share 
such information with the employee within 
one week will not negate the rating, but will 
be considered by an arbitrator in any 
subsequent performance appraisal 
grievance. 

B. Employees may, at any time, request and 
will be provided a copy of any informal 
documentation regarding their performance 
during the rating year retained by their 
supervisors. 

C. Management has determined that non
management officials will not participate in 
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the rating process nor will non-management 
officials provide an advisory rating to the 
rating official. Any input other than from 
the rating official considered by the rating 
official in detennining the employee's rating 
shall be shared with the employee in writing. 
The employee will have an opportunity to 
respond to this input before the final rating is 
determined. Management has also 
determined that the appraisal shall be 
conducted between the rating official and 
the employee only, but other parties may 
attend the appraisal and provide input if the 
employee and the rating official have agreed 
in advance. 

D. Employees will receive written advisory 
ratings from management officials for whom 
the employee performed tasks for a 
minimum of 90 days during the evaluation 
year which were a part of the employee's 
performance plan. The employee will be 
provided an opportunity to discuss the 
advisory rating with the official who 
provided the rating, and to provide written 
comments to the rating official and the 
official who issued the advisory rating. 
Care shall be taken to assure that this 
process does not result in an inadvertent 
change in the HQ Performance 
Management System. 

Section 18.08 

A. In the application of standards to individual 
employees, the Employer agrees to take into 
account factors such as availability of 
resources, lack of training, official time spent 
performing work, such as when on a detail, 
or frequent, authorized interruptions of 
normal work duties. 
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B. Final ratings are to be provided to employees 
within 45 calendar days of the end of the 
rating period. 

Section 18.09 

As outlined in the Headquarters Performance 
Management System, to determine an 
employee's final rating (rating of record), each 
element will be individually rated. That rating 
will be multiplied by the weight (2 for critical 
elements, 1 for non-critical elements). The total 
points for each element will be added together 
and divided by the total weighted elements. The 
weighted point average shall be the employee's 
summary performance rating. The exception to 
this is if an employee receives a rating of Level 
I on any critical element, the employee's overall 
performance rating is Level 1. 

Section 18.10 

Throughout the appraisal period, employees 
should be advised of their performance on an 
ongoing basis. Employees are to be notified as 
soon iis possible when a decline in performance 
or any performance deficiencies are observed. 
In any action taken in connection with 
unacceptable performance, the rating official will 
provide as much guidance and assistance as 
possible to help improve the employee's 
performance. 

Section 18.11 

If, at any time, an employee's performance on 
any critical element is in danger of falling below 
a Level 2 rating (i.e., falling to Level 1 ), the 
following sequence of events will be initiated: 

A. Management has determined that the rating 
of'ficial will advise the employee in a face
to-face meeting of the expected level of 
performance; 
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B. The employee shall receive a reasonable 
opportunity to correct identified deficiencies. 
If there is a failure by the employee to 
correct the performance deficiency, then the 
employee will receive specific written 
guidance regarding performance 
improvement. 

C. The employee will have the opportunity to 
respond to the guidance in writing; however, 
the guidance is not grievable. 

D. The employee shall be given a reasonable 
opportunity to improve performance. An 
amount of time in which an employee can 
improve performance shall be sufficient to 
afford the employee a realistic opportunity to 
improve performance. These steps will 
serve as part of the biisis for determining 
that an employee's performance is at Level 
1, which will then require that the employee 
be placed on a Performance Improvement 
Plan. 

Article 19 
Merit Promotion 

Section 19.01 

Personnel actions involving bargaining unit 
employees and bargaining unit positions which 
require competition will be taken using merit 
principles and the provisions of this article and 
applicable laws, regulations, and DOE orders. 

Section 19.02 

A. This article applies to the following 
personnel actions when they involve 
bargaining unit positions: 

I. Permanent promotions, except for 
those listed in Section 19.02.B; 
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2. Temporary promotions in excess of of separation in a reduction in force 
thirty (30) calendar days and term and a demotion due to a classification I promotions; error are not voluntary demotions; 

3. Reinstatement to positions of higher 2. A position change required by 

I grade or one having greater known reduction in force regulations; 
promotion potential than the last non-
temporary position held except when 3. Selection of a candidate from the 

I the employee is being reinstated from reemployment priority list even to a 
the reemployment priority list; position at higher grade than the one 

held in the competitive service; 

I 4. Transfer to a higher graded position 
or to a position with greater known 4. A promotion resulting from the 
potential than the position currently upgrading of a position without 

I held; significant change in duties and 
responsibilities due to issuance of a 

5. Reassignment or demotion to new classification standard or the 
positions with known promotion correction of a classification error; I potential greater than the employee's 
current position (except as required 5. A career promotion when, at an 
by reduction in force regulations); earlier stage, the employee was I selected from an OPM register or 

6. Selection for training required to was selected under competitive 
prepare an employee for promotion promotion procedures for a position I (i.e., when eligibility for promotion intended to prepare the employee for 
depends on whether the employee a full performance level position at a 
has completed training); higher grade level. The opportunity I for further promotion must be made a 

7. Selection for career ladder target matter of record and the existence of 
positions; and career ladders must be documented; 

I 
Details of more than thirty (30) A career promotion resulting from an 8. 6. 
consecutive calendar days to higher employee's position being reclassified 

I graded positions or positions with at a higher grade because of 
known promotion potential. additional duties and responsibilities; 

B. This article does not apply to the following 7. A position change from one position I personnel actions: having known promotion potential to 
another position having no higher 

I I. Re-promotion to the same or a lower potential; 
grade than one from which an 
employee was demoted involuntarily 8. A temporary promotion of thirty (30) 
and without personal cause. days or less; I Acceptance of a downgrade in lieu 
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9. A detail of thirty (30) days or less 
even if to higher graded position or a 
position with greater known 
promotion potential; 

10. A conversion to permanent 
promotion or reassignment from 
temporary promotion or detail if: 

a. the detail or temporary 
promotion was made initially 
according to competitive 
procedures; and 

b. the fact that it might lead to a 
permanent promotion or 
reassignment was stated in the 
vacancy announcement. 

11. A career ladder promotion following 
noncompetitive conversion of a 
Student Career Experience Program 
student in accordance with Federal 
regulations; and 

12. Promotion of a candidate not given 
proper consideration in a previous 
competitive promotion action, and 
therefore entitled to priority 
consideration. This will be given one 
time to a position at the same grade 
level and with equivalent promotion 
potential to the position for which the 
employee was improperly 
considered. 

Section 19.03 

A. In its search for qualified applicants for 
bargaining unit positions, the initial area of 
consideration will be DOE Headquarters
wide (to include Headquarters employees 
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duty stationed in the field) except in those 
circumstances described elsewhere in this 
section. 

B. The initial area of consideration may be 
expanded beyond A, if a position with the 
same grade, series, major duties and basic 
qualifications was filled within the past 12 
months and the promotion file indicates that 
the area of consideration was expanded and 
3 or fewer bargaining unit employees were 
on the best qualified list. In this situation, 
prior to the vacancy being announced, the 
Employer will notify NTEU and share the 
prior vacancy announcement and best 
qualified list without names, but with 
bargaining unit status indicated. 

C. For those positions where people in 
protected classes are under-represented, 
and the initial area of consideration is not 
likely to include candidates from the under
representi~d group(s), the area of search 
may be expanded as necessary for any 
given vacancy, in accordance with sections 
D and E below. 

D. If necessary, the area of consideration will 
be expanded as follows: 

I. Commuting area (status 
candidates only); 

2. DOE nationwide; 

3. Nationwide (status candidates 
only). 

E. NTEU will consider waivers to initial areas 
of consideration with appropriate 
justification. Requests will be made to the 
President:; of both NTEU chapters or their 
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designee(s) via e:mail. Both NTEU 
chapters will respond within 2 working days. 
Non-response will be deemed a denial of the 
request. 

F. Candidates identified through the process 
provided for in this section must receive first 
consideration. 

Section 19.04 

A. The Employer will post a vacancy 
announcement for all vacancies that must be 
filled in accordance with the procedures of 
this article. The announcement will be 
posted on appropriate bulletin boards and 
circulated through the work areas of 
bargaining unit employees for a minimum of 
ten ( 10) working days, and will remain open 
for this period. The Department will also 
post announcements via electronic media. 

B. At a minimum, the vacancy announcement 
will contain: 

I. announcement number; 

2. 

3. 

4. 

5. 

6. 

7. 

opening and closing dates (if open, 
the announcement will so indicate); 

position title, series, grade; 

organiz.ation location and duty station; 

known noncompetitive promotion 
potential; 

area of consideration and whether 
applications will be accepted from 
outside the area of consideration; 

principal duties, including the amount 
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8. 

of travel; 

qualification standards and any 
selective placement factors; 

9. evaluation methods and ranking 
factors; 

10. procedures for applying; 

11. statement of equal employment 
opportunity; and 

12. number of positions expected to be 
filled, or a statement may be added to 
the effect that if an additional position 
in the same grade, series, major 
duties and basic qualifications opens 
up within 90 days of the issuance of 
the original selection certificate, more 
than one selection may be made from 
that selection certificate. 

C. One copy of each vacancy announcement 
will be provided to each NTEU Chapter 
president. 

D. If a vacancy announcement is canceled 
and/or re-advertised, the reason for the 
cancellation and/or re-advertisement shall be 
noted on the selection certificate and/ or 
made a part of the merit promotion file. 
Additionally, NTEU and all applicants for 
such a position will be notified of the 
cancellation/re-advertisement, and of the 
reason. 

Section 19.0S 

A. Any candidate who wishes to be considered 
for an announced vacancy must personally 
apply by submitting an application. No 
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automatic consideration will be granted. A 
separate application for each vacancy 
announcement must be received in the 
servicing personnel operations branch, or 
postmarked on or before the 
announcement's closing date. Should the 
agency develop an electronic receipt 
process for employment applications, the 
parties agree to re-visit the issue of receipt 
by postmark date. 

B. DOE Headquarters employees on 
authorized leave, or temporarily absent for 
any other reason, who wish to be considered 
for vacancies during their absences may 
submit applications to the servicing 
personnel operations office prior to leaving, 
for each type of position and grade level for 
which consideration is desired. Absent 
DOE employees may also have other 
employees or supervisors submit applications 
for them at appropriate times. 

Section 19.06 

A. Candidates shall be screened against the 
appropriate qualifications standard, as 
prescribed in the OPM Qualifications 
Standards [formerly, X-118], and against 
any applicable selective placement factors. 
A selective placement factor is a 
knowledge, skill, or ability that is essential to 
the satisfactory performance of the position, 
which is not included in the OPM standard, 
and which cannot be acquired on the job 
within a reasonable period of time. In such 
cases, they will constitute a part of the 
minimum requirements of the position and 
the required narrative justification will be 
made available to NTEU upon request. The 
Employer will apply minimum qualification 
requirements in a fair and equitable manner. 
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When the employees do not meet the 
minimum qualification requirements, the 
Employer will notify them of this as soon as 
possible. 

B. The list of applicants meeting the minimum 
qualification requirements who must 
compete for the vacancy will be submitted 
to a ranking panel or a ranking official unless 
there are lhree (3) or fewer such applicants 
on the list. 

Section 19.0'7 

For vacancies covered by this article, candidates 
will submit their current performance appraisal. 

Section 19.08 

A ranking panel will be used in all promotion or 
placement actions covered by this article; 
however, for positions GS-7 and below, the 
Employer may use a ranking official. Panel 
members will be selected by the Employer. The 
panel will consist of at least three (3) members, 
two of whom should be specialists in the subject 
matter of the vacant position. A subject matter 
specialist must be at the same or a higher grade 
than the vacant position. 

DOE will maintain an inventory of subject 
matter experts stationed at DOE Headquarters 
from which to draw members for the panel. 
Panel members generally will be drawn from 
outside the hiring organization unless the only 
appropriate subject matter experts are within the 
hiring organiz.ation. 

Section 19.09 

A. Ranking panels, or ranking officials, when 
used, will evaluate all job-related information 
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available in the file. This information shall 
include the application or resume, 
Supervisory Appraisal of Potential (See 
Appendix C), current performance appraisal, 
and any other relevant documents submitted 
by the employee, including any awards they 
have received. This review will be done to 
determine the best qualified candidates. 

B. The ranking panel or ranking official, when 
used, will evaluate eligible candidates by 
applying the criteria of the established 
ranking factors to the vacant position. 
These ranking factors are the knowledge, 
skills, abilities, and worker characteristics 
which, if possessed by a candidate, will 
indicate relative potential to perform the 
duties of the position. Normally, these 
factors will reflect those items identified as 
job elements in the performance plan for the 
announced vacancy. Each factor will be 
written in a separate and individual manner 
and described in three to five degrees. The 
point score for 5 degrees is as follows. 

If the applicant is: 

I. exceptionally knowledgeable and 
skillful and consistently superior in 
demonstrated performance - 4 points; 

2. 

3. 

4. 

consistently satisfactory, frequently 
exceeding normal expectations in 
demonstrated experience or 
potentially satisfactory - 3 points; 

barely acceptable in demonstrated 
knowledge and skills or potentially 
satisfactory - 2 points; 

unacceptable in demonstrated 
knowledge and skills but potentially 
barely acceptable - I point; or 
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5. unacceptable even potentially - 0 
points. 

For more complete information on how to 
describe qualifications, candidates should 
see the guidance on how applications are 
ranked and rated in the Headquarters Merit 
Promotion Plan on the MA Home Page. 

Ranking factors identified as most essential 
to the performance of the announced 
vacancy may be given more weight than 
others. 

The developed factors and weights for that 
particular bargaining unit position will then 
be used to fill each succeeding vacancy in 
that position during the life of this agreement 
assuming the position description does not 
change and the factors and weights are 
accurate. Should the factors and weights 
change, NTEU will be promptly notified. 

C. Each panel member will individually rate 
each candidate as to the candidate's ability 
to perform each ranking factor. Panel 
members' scores will then be added for each 
element and the element totals added for the 
total element score. These scores are then 
totaled for each candidate, rendering the 
candidate's total score. 

Panel members will be given written 
instruction regarding the procedures for 
evaluating eligible candidates to determine 
best qualified, and will be informed that data 
generated during the panel process is subject 
to release to the Union at the request of an 
applicant in conjunction with a grievance, 
pursuant to 5 U.S.C. 7114(b)(4) and this 
agreement. Panel members will not be the 
selecting official or supervisor of the position 
that is the subject of the panel; they will not 
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be a relative, by blood or marriage, of any 
candidate; they will not possess any 
knowledge of the applicants that would 
affect their ability to give a fair and objective 
appraisal; and they will not discuss panel 
deliberations outside of the panel room. It is 
acknowledged that the Headquarters 
servicing personnel office requires that panel 
members sign a verification of the above 
conditions. 

D. Those five ( 5) employees with the five 
highest scores among all eligible candidates 
will be put on the best qualified list in 
alphabetical order and forwarded to the 
selecting official for selection consideration. 
Up to ten candidates may be identified if the 
point differential between those candidates 
is no more than two (2) points. If tie scores 
force the identification of more than ten (I 0) 
candidates, the total number will be reduced 
to ten on the basis of service computation 
date, with those employees with the least 
service being eliminated first. 

Section 19.10 

A. The selecting official will make a decision to 
select or not select within thirty (30) working 
days ofreceiving the best qualified list. 
Selection certificates automatically expire 30 
calendar days after issuance. The selecting 
official may request an extension for an 
additional 30 calendar days. In unusual 
cases, a second 30-day extension for a 
maximum time limit of 90 days from the 
initial date of issuance may be approved by 
the servicing personnel office. Prior to any 
extension, NTEU will be provided 
notification ofrequests for such extensions, 
to include the justification for making the 
request. 

47 

B. The selecling official, in reaching a decision 
to select one of the candidates, will 
objectively review the merits of each 
candidate. 

C. After a selection has been made, all 
applicants will be notified of their specific 
status in the ranking and the name of the 
selectee will be made available upon 
request. 

Section 19.11 

Normally, an employee who has been selected 
for a promotion will have the promotion become 
effective no later than one complete pay period 
following the selection or the date the position is 
vacated if the selection was made in advance of 
the position being available. Positions will not be 
canceled or n:advertised after an employee has 
been offered a position absent some factor 
beyond the Employer's control, e.g., a 
Congressionall budget decision. Upon request, 
the factor and any supporting documentation will 
be shared with NTEU. 

Section 19.12 

Employees id1mtified by the Employer as 
ineligible for a vacancy are entitled to career 
guidance from the servicing personnel operations 
office upon request. This guidance will contain, 
at a minimum, a description of the minimum 
qualification requirements for the positions which 
the employee desires and a discussion of the 
employee's qualifications as they relate to higher 
level positions the employee could reasonably be 
expected to fill within the next year. 
Furthermore, upon written request to the 
servicing personnel operations office, an 
employee applicant will be provided the 
following information about a position announced 
under this article if the employee had applied in a 
timely manner: 
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A. whether legally eligible and, if not, the 
specific reasons why not; 

B the name of the selectee; and 

C. whether he/she was among the group 
referred to the selecting official. 

Applicants may review the Supervisory 
Appraisal of Potential and Performance 
Appraisal relied upon in the selection process. 

Employees are encouraged to discuss their 
immediate and long range goals with 1heir 
immediate supervisors. Supervisors will identify 
areas in which employees should improve in 
order to increase 1heir chances for promotion. 

Section 19.13 

A. Employees may be entitled to retroactive 
pay in connection with improper personnel 
actions in accordance with applicable laws 
and government-wide regulations. 

B. If, as the result of a grievance being filed 
under 1his agreement, ei1her the parties 
agree or an arbitrator decides that an 
employee was not awarded proper 
consideration in a previous competitive 
action, 1hen corrective action will be taken in 
accordance wi1h the following principles: 

I. If the employee was erroneously 
omitted from the best qualified list, 
1he employee will receive priority 
consideration for 1he next appropriate 
vacancy for which 1he employee is 
qualified. An appropriate vacancy is 
one at the same grade level, in 1he 
same area of consideration, and 
which has comparable promotion 
opportunities as the position for 
which the employee received 
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improper consideration. Priority 
consideration involves, in addition to 
the above, the submission of the 
employee's name alone on a 
certificate before the selecting 
official reviews the qualifications of 
all other competitive candidates. 

2. In 1he event 1hat two or more 
employees are entitled to priority 
consideration for 1he same vacancy, 
the names of all such employees shall 
be submitted on a single promotion 
certificate to the selecting official. 

C. As stated in Section 19.02.B.l, employees 
who are demoted involuntarily and without 
personal cause, ei1her because of a 
reduction in force or a reclassification, may 
be re-promoted non-competitively. In 
addition, they will be given priority 
consideration for positions for which 1hey 
are qualified under the same procedures set 
forth in Section 19.13.B above for 
employees not given proper consideration in 
a previous competitive action. 

Section 19.14 

Prior to the date an employee in a position with 
noncompetitive promotion potential to the full 
performance level is eligible for promotion to a 
higher grade level, the employee's performance 
will be reviewed by 1he supervisor to determine 
whether 1he employee has demonstrated the 
potential to perform at 1he next higher grade 
level. Employees certified as capable of 
satisfactorily performing at the next higher grade 
level will be promoted effective the first pay 
period after having met 1he minimum time-in
grade requirements, if1here is higher-graded
work to be performed. 
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Section 19.15 

If an employee is promoted and subsequently 
within a year is demoted for inability to perform 
at a higher level, the Employer agrees to make 
reasonable efforts to return the employee to the 
same position from which promoted or a like 
position as soon as is practicable. 

Section 19.16 

An employee's accumulation or balance of 
annual or sick leave may not be considered by a 
promotion panel or selecting official as the basis 
of selection or non-selection, except insofar as 
continued use of sick leave may reasonably be 
expected to have an effect on the employee's 
ability to perform the job filled. 

Section 19.17 

The Employer will maintain promotion and 
selection files for two (2) years in accordance 
with DOE Order 3335.1 C and Office of 
Personnel Management regulations. 
(lrttp://www.explorer.doq:ov:l776/cgi-bin/w3vd 
khgw?arvGABOOsHQM·doe-703) 

Section 19.18 

In the processing of grievances related to 
actions taken under the terms of this article, the 
grieving employee or the area steward will, upon 
request, be furnished sanitized copies of any 
pertinent evaluative material used by the ranking 
panel, immediate supervisor, or selecting official 
in assessing the qualifications of the eligible 
candidates in regard to a grieved promotion 
action. 

Section 19.19 

Prior to selection for promotion, an employee's 
security clearance will not be a factor in 
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determining the employee's eligibility for 
promotion unless there is good reason to believe 
that the clearance will not be granted or there 
would be too great a delay in processing the 
clearance. 

Article 20 
Details and Temporary Promotions 

Section 20.01 

For the purposes of this article, a detail is a 
temporary assignment for a specific period of 
time of a bargaining unit employee to a set of 
duties and responsibilities, within the bargaining 
unit, different from the ones permanently 
assigned. A detail may be at an equal, higher or 
lower grade level than the employee's 
permanent position. (Ibere will be no adverse 
impact on an ,employee who is detailed to a 
lower grade.) Upon completion of the detail, the 
employee returns to his/her permanent position. 

Details of more than thirty (30) days are 
documented on a Standard Form 52, Request for 
a Personnel Action. Employees to be detailed 
are to be given as much notice of details as 
possible, including any changes in performance 
expectations, awards criteria, pay levels, length 
of the detail, reporting structure, etc., as well as 
a copy of any documentation relevant to the 
detail. If a detail is extended beyond its original 
length, such an extension will be documented. 
In making details the parties will be mindful of 
their obligations under Article 37.02 F and J. 

Section 20.02 

An employee who is assigned to a higher graded 
position for more than one pay period will be 
temporarily promoted instead of detailed if the 
employee is otherwise eligible for the promotion. 
Details to higher graded positions or positions 
with known promotion potential, and temporary 

http://www.explorer-doe.gov:1776/cgi-bin/w3vd
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promotions longer than thirty (30) days are filled 
through the competitive procedures of Article 
19, Merit Promotion, and the DOE Headquarters 
merit promotion plan. 

Section 20.03 

When an employee is detailed to a higher graded 
position for more than thirty (30) calendar days, 
but is not eligible for a temporary promotion, the 
employee's performance in the higher graded 
position may be cause for an award nomination. 
Supervisors are encouraged to give this serious 
consideration. Details under these 
circumstances will not exceed 120 days. Such 
details will not be abused, and will not be made 
for the purpose of avoiding appropriate 
compensation or competitive procedures. 

Section 20.04 

The Employer is responsible for determining 
which employees will be detailed to lower
graded positions. However, if management 
determines that the detail could be performed 
just as well by one or more employees, the 
employee from that group who wishes to do the 
work and who has the most Federal service will 
be detailed. If no employee in that group wants 
the detail, the employee with the least Federal 
service will be detailed. There will be no 
adverse impact on an employee who is detailed 
to a lower grade. 

Section 20.05 

The Employer shall serve each NTEU chapter 
president with notification of any details to 
unclassified sets of duties which are extended 
beyond 120 days. 
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Article 21 
Reassignments 

Section 21.01 

A. Employees may request to be reassigned or 
not to be reassigned at any time. The 
Employer is obligated to consider such 
requests, but is under no obligation to grant 
such a request. 

B. When an employee can demonstrate a 
significant hardship exists which would be 
relieved by a reassignment to a vacant 
position for which he/she is qualified and 
management chooses to fill, the employee 
will be reassigned unless management 
presents just cause to preclude the 
reassignment, e.g., a less than fully 
satisfactory performance appraisal, or 
substantial workload disruption. The current 
and future positions must be in the same 
series, grade, title, and have interchangeable 
duties. 

C. When an employee can demonstrate a 
significant hardship exists which would be 
relieved by a reassignment, he/she may 
exchange positions with another employee 
who agrees to the exchange so long as they 
occupy interchangeable positions (same 
series, title, grade and duties) and 
management does not present just cause to 
preclude the reassignment, e.g., a less than 
fully satisfactory performance appraisal, or 
substantial workload disruption. 

Section 21.02 

An employee who is going to be reassigned will 
be given as much advance notice as possible. 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Department ofEnergv Headquarters/National Treasury Emplovees Union 
Collective Bargaining Agreement 

Section 21.03 

The Employer agrees that where an employee 
has been reassigned due to the abolition of the 
employee's position, the employee will be given 
priority consideration for that position (same 
location, if possible) upon request should the 
Employer reestablish that position within one 
year. When a position is to be reestablished, 
affected employees will be given reasonable 
advance notice. 

Article 22 
Reduction in Force 

The Parties recognize that a Reduction in Force 
is highly disruptive to managers and employees 
alike and they are committed to working in good 
faith collaboration to aggressively mitigate the 
need for or the severity of a RIF. Consistent 
with this commitment, a union-management 
committee will begin meeting as soon as the 
agency anticipates that there may be a need for 
a RIF, e.g., if it appears that a Congressional 
subcommittee proposes budget cuts that could 
result in a RIF. The union-management 
committee will consider the missions and 
functions of positions, and will consider 
discretionary managerial and budgetary 
mechanisms immediately available to relieve 
funding shortfalls and employee reductions. The 
committee will include agency representatives 
that have the authority to make decisions that 
could mitigate the need for or the severity of the 
potential RIF such as facilitating the placement 
of employees outside of the affected 
organization, and make final RIF decisions. The 
committee would be the primary vehicle used to 
monitor the RIF. 

Section 22.01 

A. The Employer agrees to notify the NTEU of 
any reduction in force (RIF) as far in 
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advance as possible and before notification 
of affected employees, and will furnish 
information about potential RIF s as soon as 
information is available, even if the 
information is not finalized. Such 
information shall include the reason for the 
RIF, the proposed effective date, the 
particular competitive area initially affected, 
initial competitive level definitions, the 
criteria used to identify the positions to be 
abolished, vacancies filled during the 
process, 1the retention registers involved, 
including a master retention list, and the list 
of abolished positions. Management will 
continue to provide information to the Union 
throughout the RIF process as it is 
developed and revised. 

B. Likewise, the Employer will make all 
reasonable efforts to keep employees in a 
competitive area anticipating RIF generally 
informed of all relevant developments and 
decisions, including at a minimum a written 
announcement by the Head of the 
Headquarters Element, or designee, of the 
need for and decision to begin formal RIF 
planning and at least one informational 
briefing. 

Section 22.02 

Upon request by the NTEU, the Employer will 
provide a briefing on the conduct of the RIF. 

Section 22.03 

NTEU representatives will receive a reasonable 
amount of official time to participate in any 
meetings, briefings or negotiations with the 
Employer which may result due to an anticipated 
RIF. 
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Section 22.04 

Any RIF will be carried out in accordance with 
law, regulations, OOE Order 3300.3, 
(hti;p://www.explorer.doe.gov: l 776/cgi-bin/w3vd 
khgw?qryGABOOsHqM:doe-696) and this 
article. 

Section 22.05 

The Employer and NTEU will aggressively use 
all practicable options and measures to minimize 
the adverse impact of any reduction in force; for 
example, the use of attrition or requests for 
buyout and early retirement opportunities 
pursuant to 5 U.S.C. 8336, aggressive placement 
assistance throughout Headquarters, and in other 
agencies, freezes on outside hiring, retraining, 
and significant cost cutting (e.g., travel, 
performance awards and furloughs). 
Whenever feasible, vacancies will not be filled 
from outside the affected organization if 
employees facing separation are qualified and 
available for the vacancies. 

Section 22.06 

The Employer will provide NTEU and 
employees who are issued certificates of 
expected separation, or specific RIF notices, 
with information concerning the full array of 
entitlements and benefits that accrue to 
employees under law, regulation, and this article, 
including information on retirement options, 
severance pay, appeal rights, priority selection 
and repromotion, etc. 

Section 22.07 

Prior to the conduct of a reduction in force, all 
positions within the competitive area must be 
assigned to a competitive level. 
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Section 22.08 

A. The Employer will advise employees in a 
competitive area in which a RIF is 
anticipated that they should avail themselves 
of the opportunity to review their Official 
Personnel Folder to ensure the accuracy and 
completeness of the information contained 
therein. A reasonable amount of official 
time will be provided for this purpose. The 
Employer will ensure that the opportunity to 
review retention data will occur before 
assignment rights are determined and 
specific notices are issued. 

B. Employees may also have a reasonable 
amount of official time to review documents 
related to their reduction in force action. 
Employees who have been issued a specific 
reduction in force notice, and their 
designated representative, are entitled to 
review any completed records used by the 
agency in a reduction in force action that 
has been, or will be taken, against the 
employee including: 

I. the complete retention register 
information with the released 
employee's name and other relevant 
retention information (including the 
names of all other employees listed 
on that register, their individual 
service computation dates and their 
adjusted service computation dates) 
so that the employee may consider 
how the agency constructed the 
competitive level, and how the 
agency determined the relative 
retention standing of the competing 
employees; and 

2. the complete retention register for 
other positions that could affect the 
composition of the employee's 
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competitive level, and/or the 
determination of the employee's 
assignment rights (e.g., registers to 
which the released employee may 
have potential assignment rights 
under Sec. 351.70l(b) and (c) of the 
RIF regulations). 

Section 22.09 

A. The Employer will provide NTEU with two 
copies of the retention register used in 
determining assignment rights prior to the 
issuance of specific RIF notices. The 
Employer will provide NTEU with updated 
information concerning the RIF (such as 
additional positions affected, revised 
effective dates, and, should they be 
employed, the results of a all trial runs (i.e., 
"mock RIF" data) through the respective 
union-management committee, as soon as 
such information is available. 

B. Subsequent to providing NTEU with copies, 
yet before issuance of specific notices, the 
Employer shall make the retention register 
available for visual inspection by employees 
in a competitive area in which a RIF has 
been announced. 

C. To the extent that this information is 
available, the Employer shall provide NTEU 
with timely data that shows the numbers of 
employees in certain protected classes who 
are issued certificates of expected 
separation and specific RIF notices. 
Specifically, this data will show the numbers 
employees by race, national origin, gender, 
disability status, and age (40 and older). 

NTEU will have up to five work days after 
receiving this data to submit ideas to the 
Employer on minimizing the potential 
adverse impact of a proposed RIF on 
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protected classes of employees. At the 
completion of a RIF, the Employer will 
provide NTEU with a report on the numbers 
of employees in protected classes who were 
affected. 

Section 22.10 

When two or more employees are tied in 
retention standing, i.e., two employees in the 
same subgroup have the same service 
computation date, and one or more but not all 
tied employees must be released from the 
competitive level, the Employer shall break the 
tie on the basis of: 

A. length of DOE service, and if a tie 
rernains; 

B. time within grade, and ifa tie 
rernams; 

C. by lottery. 

Section 22.11 

An employee will be given five (5) calendar 
days in which to accept or reject an assignment 
offer made pursuant to this section. 
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Section 22.12 

A. Employees identified as being affected by a 
reduction in force shall be provided written 
notice between ninety (90) and sixty (60) 
calendar days before the effective date of a 
reduction in force action. When 
circumstances not reasonably foreseeable 
necessitate that the Employer request 
approval from OPM to shorten the notice 
period, the Employer will consult with 
NTEU about the circumstances. In no case 
shall a notice be issued less than 30 full 
calendar days prior to the proposed effective 
date. 

B Employees affected by reduction in force 
shall have the opportunity to meet with an 
Office of Personnel representative, to 
discuss the action and the information 
related to the employee's R1F action. 

Section 22.13 

A. The Employer shall provide surplus and 
displaced employees the full range of career 
transition assistance services mandated by 
OPM's Career Transition Assistance Plan 
regulations and applicable Departmental 
directives on Priority Placement and Career 
Transition Assistance. 

B. The Employer shall provide employees who 
are downgraded in R1F with the full range of 
priority consideration provided under 
applicable Departmental directives. 

C. The Employer shall provide employees with 
specific notices of separation and former 
Headquarters employees who were 
separated through R1F procedures the full 
measure of priority reemployment services 
afforded by OPM's regulations and 
applicable Departmental directives. 
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Section 22.14 

In order to assist employees separated in a R1F 
action to obtain other employment, the Employer 
has established Career Management Resource 
Centers (ltttp://www.hr.doe.gov/pers/cmrc.htrn) 
in both the Forrestal and Germantown facilities. 
These centers provide employees with a full 
range of outplacement assistance and services. 
Among the services provided by the centers are: 

A. assistance in computer-assisted resume 
preparation and workshops on interviewing 
skills; 

B. vacancy announcement listings and 
computer-assisted job search services; 

C. registration services with Department of 
Labor's Dislocated Worker Program under 
the Job Training Partnership Act; 

D. workshops on transitioning to the private 
sector. 

In addition to the services provided by the 
CMRC, employees will be provided Employee 
Assistance Program (EAP) 
(bttp· //vm l .hqadmin.doe.gov/elr/eap.htrn) 
counseling services and private referrals, and 
individual retirement counseling. 

Under the Department's Career Transition 
Assistance Plan, surplus and displaced 
employees are allowed a minimum of 40 hours 
of excused absence to use the facilities and 
services provided by the centers, and to conduct 
job interviews. Each employee separated 
through R1F procedures will be permitted access 
to the centers for career counseling and EAP 
counseling for a minimum of 90 days following 
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their separations. Separated employees can 
avail themselves of various other self-help 
transition services provided by the centers for a 
minimum of a year following their separations. 

Section 22.15 

This agreement does not affect the entitlement 
of employees to file appeals contesting reduction 
in force actions to the Merit Systems Protection 
Board. 

Section 22.16 

An employee who is downgraded as a result of 
a reduction in force action and who is otherwise 
eligible, shall receive grade and pay retention 
benefits in accordance with 5 U.S.C. 5362 and 
5363, and applicable regulations. 

Section 22.17 

The Employer will provide the NTEU with a 
report on each RIF as soon as practicable 
following the effective date of a RIF with the 
following information (electronically, if 
available): 

A. Name, series and grade of employees 
reassigned; 

B. Name, series and grade of employees 
downgraded; 

C. Name, series and grade of employees 
separated; 

D. A list of all vacancies filled during a RIF; 

E. The information in A through D will also be 
provided by race, national origin, gender, 
disability status, and age to the extent that 
information is available. 
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Six months after a RIF, the Employer will 
provide the NrEU with a report containing the 
numbers of employees rehired and their job 
sen es. 

Section 22.18 

The parties agree to bargain over competitive 
areas for reductions in force to the extent 
allowable by law, in accordance with the 
provisions of Article 13. If the Employer 
decides to change competitive areas, it will 
notify the NTEU and honor all of its bargaining 
obligations before the change is effected. 

Section 22.19 

Nothing in th~: Agreement shall be construed to 
limit NTEU' s right to bargain over any and all 
negotiable issues relating to a RIF that are not 
expressly addressed in this Article. 

Article 23 
Training and Development 

Section 23.0 I 

Job related training and development of 
employees is a matter of significant importance 
to fulfilling th1: mission of the Department. 
Appropriate training and career development of 
employees, as determined necessary by the 
Employer and as funds permit, will continue to 
be provided insofar as they foster effective and 
efficient operations. Employees are encouraged 
to discuss any training they feel is appropriate 
with their irnmediate supervisors. The DOE 
Headquarters Training Office is available to 
advise employees and their supervisors 
regarding available bargaining unit training 
courses. 
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Section 23.02 

The DOE Headquarters Training Office 
maintains current lists of all available 
Government and non-Government training 
opportunities (for example, educational programs 
provided by the Office of Personnel 
Management and the Department of 
Agriculture). A list of available training 
opportunities will continue to be distributed 
annually throughout DOE Headquarters. Each 
NTEU steward will be provided a current copy 
of this list. Employees are encouraged to review 
these lists and apply for training opportunities 
they feel will aid in their self-development. 

Section 23.03 

Employee requests to attend training courses at 
DOE Headquarters facilities during duty hours 
will be considered and approved in accordance 
with applicable regulations. Employees may 
obtain copies of these regulations from their 
servicing personnel operations branch. 

Section 23.04 

Employees who have obtained necessary 
approval from the Employer for training courses 
outside DOE Headquarters facilities, will be 
reimbursed authorized expenses in accordance 
with applicable regulations. Employees may 
obtain copies of these regulations from the DOE 
Headquarters Training Office. 

Section 23.05 

Employees who take preparatory courses which 
are approved by their supervisors for job-related 
professional certification or licensing will be 
reimbursed for any related expenses subject to 
the availability of funds. 
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Section 23 .06 

When training is required for promotion, 
selection for the training must be made in 
accordance with the competitive procedures 
outlined in Article 19, Merit Promotion, and the 
DOE Headquarters merit promotion plan. 

Section 23.07 

A. Opportunities for participation in training 
courses will be equitably distributed among 
eligible employees. Generally, when the 
Employer is unable to accommodate all 
applicants for available training courses 
approved or established by the Employer, 
and financed in whole or in part by the 
Employer, available slots will be prioritized 
according to the annual individual skills 
needs assessment. Exceptions to this rule 
will be discussed with NTE U (these may 
include but are not limited to such training as 
that required under Performance 
Improvement Plans or to accommodate a 
qualified handicapped employee, or as part 
of rotational internship programs or needed 
training in new and developing technologies). 

B. Each employee will receive a copy of the 
written annual skills needs assessments 
performed by his/her supervisor, during their 
performance appraisal discussion. 

C. Applications not accommodated will be 
given priority consideration i17when the same 
course is repeated. 

Section 23.08 

Employees who are, under applicable law or 
regulation, required to attend continuing 
education courses in order to maintain 
certification or license to practice shall be 
reimbursed for the cost of such courses if: 
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A. the courses are directly related to the 
performance by the employees of their 
official government duties; and 

B. the courses meet the other specifications 
enumerated in of the Government 
Employees Training Act. 

C. training funds for such course work are 
available. 

Section 23.09 

The Employer will distribute schedules and 
detailed descriptions ofupcoming training 
opportunities to all employees on a quarterly 
basis and well in advance of the scheduled 
training. The Employer agrees to provide for 
job-related training and career development 
programs which make mentoring and 
developmental details or training assignments 
available to Headquarters employees. 

Section 23.10 

The Employer will offer a Learning Resource 
Center in the Germantown facility as well as 
that in the Forrestal Building. 

Article 24 
Overtime and Compensatory Time 

Section 24.01 

Overtime is defined as (a) time worked in 
excess of eighty (80) hours in an administrative 
pay period (b) time worked in excess of eight (8) 
hours (or 9 or IO hours where 5/4-9 or 4-10 
AWS is applicable) in a workday, (c) time 
worked on a non-work-day, (except for 
permanent part-time employees), (d) time 
worked outside ofregular hours on a workday. 
Nothing contained herein shall be construed to 
require overtime compensation under more than 
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one of the fon:going definitions for a single 
period of overtime. 

Section 24.0? 

Opportunity for overtime work assignments shall 
be distributed among the qualified employees in 
the same classification and assigned to the same 
duty station as equitably as is practicable. 

Suitable records of overtime worked and 
declined will be maintained by the Employer to 
assure that each employee received substantially 
the same consideration. Such records may be 
reviewed, upon request, by the designated 
NTEU represc:ntative. For the purpose of this 
record keeping, if the Employer offers an 
employee overtime, but it is declined, the 
overtime declined will be counted, hour for hour, 
as overtime worked. For the purpose of this 
record keeping, if the Employer offers an 
employee overtime, and the employee accepts 
the overtime, the overtime assignments accepted 
but not worked, without good and sufficient 
reason, shall be counted, 2 hours for each hour, 
as overtime worked. 

Section 24.03 

Extended or regular overtime assignments are 
not appropriate to permanently correct staffing 
imbalances. 

Section 24.04 

A. When the Employer requires employees to 
work overtime assignments, the Employer will 
provide as much advance notice to the affected 
employees as possible. 

B. The Employer is responsible for determining 
which employees will work overtime 
assignments. However, if management 
determines that the overtime assignment could 
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be performed just as well by one or more 
employees, the employee from that group who 
wishes to do the work and who has the most 
Federal service will be given the assignment. 
These provisions will not apply when overtime 
assignments are frequent. In that case, the 
assignments will be rotated among the interested 
employees in the group, or if no one is interested, 
among all the employees in the group. 

Section 24.05 

Employees shall earn compensatory time in 
accordance with applicable rules and 
regulations. (The Employer will make these 
regulations available for employee review at its 
Headquarters servicing personnel operations 
branch offices.) Employees are limited to 
carrying over 80 hours of compensatory time 
from one pay-period to another, except when an 
exigency is declared by the Employer. 

Section 24.06 

Employees may elect either to be paid for 
irregular overtime worked or to be granted 
compensatory time off in lieu of overtime pay, 
unless they must be paid under FLSA. When 
the employee's annual and compensatory time 
leave balance would create a leave scheduling 
problem, the employee will be paid for the 
overtime and not given a choice to elect 
compensatory time. 

Section 24.07 

Compensatory time earned will be equal to the 
time spent in overtime work on an hour-for-hour 
basis. Compensatory time must be used before 
annual leave. Employees and supervisors will 
make every effort to ensure that accrued 
compensatory time is used within 26 pay periods 
of date earned. However, compensatory time 
earned, requested and not granted within 26 pay 
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periods of the pay period in which overtime was 
worked shall be paid as overtime. 

Article 25 
Alternative Work Schedule 

Pursuant to the Federal Employees Flexible and 
Compressed Work Schedules Act of 1982, 
Public Law 97-221, the following alternative 
work schedules are available to bargaining unit 
employees under the provisions cited. 

Section 25.01 

A. The 5-4/9 and 4/10 alternative work 
schedule will be used only when consistent 
with Federal, State and local laws and all 
government-wide rules and regulations. 

B. All provisions of this Article shall be 
administered by the parties consistent with 
the provisions ofP.L. 97-221 and all other 
applicable laws, rules, and regulations. 

C. The availability of the 5-4/9 and 4/10 
alternative work schedule will be consistent 
with the work requirements of the 
Employer. Such worldoad requirements 
must be identified, specific, and documented. 
It is a duty tour available to bargaining unit 
employees who are stationed in the 
Washington DC area. 

D. Prior to embarking on extended temporary 
duty elsewhere, including travel status, jury 
duty, court leave or training, the leave 
approving official and the employee will 
discuss hours of work during the temporary 
duty assignment. Based on this discussion, 
the leave approving official will make a 
determination whether the employee will 
remain on 5-4/9, 4110 or be placed on a 5/8 
schedule. 
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Section 25.02 

A. NTEU bargaining unit employees in covered 
positions will be provided two options of 
working alternative work schedules: a 5-4/9 
alternative work schedule, i.e., four 9 hour 
work days and one 8 hour work day one 
week and four 9 hour work days and one 
regular day off the other week of each pay 
period, or a 4/10 alternative work schedule, 
i.e., four 10 hour days each week in the pay 
period with one day off each week of the 
pay period. Work days for either work 
schedule will commence no earlier than 6:30 
a.m. and end no later than 6:30 p.m. 

B. The Employer will determine which positions 
are to be covered in either work schedule. 
Based on considerations such as workload 
requirements, the Employer may determine 
that only a particular number of employees 
may have the same day off. Such workload 
requirements must be identified, specific, 
and documented. The Employer may also 
determine that specific employees are 
needed on specific weekdays during each 
pay period. The Employer will attempt to 
accommodate employee choices ofregular 
days off. A decision not to accommodate 
an employee's choice ofregular day off may 
be based on the need of the Employer to 
have specific individual employees present 
on particular days of the week, or because 
too many employees have chosen the same 
regular day off. The Employer will also 
consider employee needs, and/or employee 
hardship when deciding whether to 
accommodate an employee's choice of 
regular day off. 

C. Conflicts, where a workload demand issue 
arises, will be resolved on the basis of 
length of Federal service. Such workload 
requirements must be identified, specific, 
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and documented. Those employees with the 
most Federal service will be given their first 
choice. Less senior employees will be given 
their highest available choice. 

D. The Employer may temporarily suspend the 
operation of the alternative work schedule 
program in all or any part of the 
Headquarters bargaining unit when 
workload emergencies require it. Such 
workload requirements must be identified, 
specific, and documented. Individual 
supervisors may require employees to sign in 
and sign out in the supervisor's absence. 

E. Employer decisions regarding alternative 
work schedules may be appealed by filing a 
"Step One" grievance in accordance with 
Article l l, Section 11.09. If the matter is 
not resolved at Step One, the matter may be 
appealed to arbitration, in accordance with 
the provisions of Article 12. The arbitrator, 
after hearing the case, will issue a binding 
bench decision. 

F. Prior to arbitration, the Employer agrees to 
meet with the NTEU for discussion of the 
A WS decision and the rationale for the 
decision. If the problems cannot be 
resolved before the arbitration hearing, the 
Employer agrees to provide its written 
rationale for the decision to the NTEU. 

G. Employees occasionally may be ordered to 
report for duty on their regularly scheduled 
days off, when the leave approving official 
provides such workload requirements in 
writing. In accordance with Article 24, 
employees may elect to be compensated at 
appropriate overtime rates of pay for actual 
hours worked or by the accrual and use of 
equivalent amounts of compensatory time 
off. 
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Employees may temporarily switch their 
regularly scheduled day off if their leave 
approving official agrees. 

H. Participation in the A WS program is 
predicated on an employee's performance 
being, at a minirnwn, rated at a "level two". 

Employees may, at the discretion of their 
leave approving official, be removed from 
the A WS program if there is a documented 
attendance problem. Such an action will be 
handled by issuing an "A WS suspension 
memo", which will be in effect for a 
specified period of time, not to exceed 6 
months. This memo can only be issued if the 
documented problem persists after the 
employee has received one written warning, 
pursuant to Article 27, Section 27 .03E. 

I. Employees not participating in the program 
will still be required to work 8 hours a day 
and 5 days a week. 

J. No employee will be forced to participate in 
an A WS program. If an employee declines 
to do so, he or she will continue to work his 
or her existing tour of duty. 

K. Employees participating in the program may 
request changes in their permanent 
schedules no more than once per quarter. 

Section 25.03 

Before initiating formal action the parties agree 
to meet and discuss all problems or concerns 
arising from this Article. 

Section 25.04 - Evaluation 

The Employer shall periodically assess the 
impact of the alternate work schedule on such 
factors as: 
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A. productivity of the Headquarters; 

B. the level of services furnished to the 
customer, and 

C. the cost of Headquarters operations. 

The Employer may modify attendance and leave 
accounting procedures when assessment results 
indicate that the procedures in this Article do not 
assure record keeping practices which conform 
to law, regulation, and General Accounting 
Office guidance and requirements. Modification 
or changes, including exclusion from A WS 
participation of positions, employees or work 
units will be consistent with Section 25.02.B of 
this Article. Consistent with the Federal 
Employees Flexible and Compressed Work 
Schedules Act of 1982, the Employer shall make 
determinations concerning modification or 
continuation of alternate work scheduling within 
DOE Headquarters. 

Article 26 
Holidays 

Section 26.01 

When the Employer requires the services of 
employees on an established holiday, the 
Employer will provide as much advance notice 
to the affected employees as possible. 

Section 26.02 

The Employer is responsible for determining 
which employees will work on holidays. 
However, if management determines that the 
holiday work could be performed just as well by 
one or more employees, the employee from that 
group who wishes to do the work and who has 
the most Federal service will be given the 
assignment. If no employee in that group wants 
to do the work, the employee with the least 
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Federal service will be given the assignment. 
These provisions will not apply when holiday 
work is frequent. In that case, the assignments 
will be rotated among the interested employees 
in the group or, if no one is interested, among all 
employees in the group. 

Article 27 
Absence and Leave 

Section 27.01 

A. The provisions of this Article apply to all 
employees regardless of marital status. 

B. Leave will be administered in accordance 
with DOE Order 322. IA. 
http://www.explorer.doe.gov: 1776/cgi-bin/w 
3vdkhgw?qryV ABwANOR :doe-1015 
Leave will be ea.med in one hour increments 
and used in fifteen minute increments. 

C. Leave will be scheduled in such a manner so 
as to balance the needs of tbe employee and 
tbe accomplishment of work. Leave is to be 
granted whenever possible. 

D. Employees will be notified annually of 
proper procedures for requesting leave. 

E. Employees are encouraged to schedule 
leave in advance when financial 
commitments are involved. 

Section 27.02 - Annual Leave 

A. Employees should advise their leave 
approving official of leave they plan to take 
as soon as they decide they wish to take it. 

B. An employee's use of annual leave is always 
at the employee's discretion, when approved 
by the leave approving official. Annual 
leave scheduling will be worked out between 
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the employee and the leave approving 
official. Employees will submit annual leave 
requests on Standard Form 71 as far in 
advance as possible. Requests may be 
made in :unounts ofleave accrued plus 
leave to be earned during tbe leave year as 
reflected in an employee's biweekly 
statements of earning and leave. The leave 
approvin1~ official will decide whether or not 
to approve employee requests as soon as 
possible, and a decision will be made no later 
than ten (10) wmkdays following receipt of 
the request. If the leave request cannot be 
decided promptly, the leave approving 
official and the employee will meet within 
the ten (10) day period to discuss the best 
way to resolve the leave request decision. 

Employe1~s may not be denied annual leave 
for reasons otber than tbose concerning the 
employee's and/or the office's work 
situation. Once approved, employee's leave 
requests will not be rescinded but for a 
significant unanticipated change in tbe 
employee's and/or tbe office's work 
situation. The Employer will give written 
notice, upon request, of specific reason(s) 
for rescinding or denying leave. Leave 
approving officials will make every effort to 
adjust the employee's and/or the office's 
work situation to permit employees to be 
granted annual leave as requested and to 
use scheduled annual leave once approved. 

C. Employee may appeal recission in writing to 
the step 2 Official under Article 11, who 
must meet with employee within three (3) 
workdays:. 

D. An employee may request, and have 
approved,, a change in selection of annual 
leave time provided that another employee's 
choice is not affected. 

http://wv%5e%5ew.expiorer.doe.gov:l776/cgi-bin/w
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E. Employees may change annual leave 
previously authorized to sick leave when 
sick leave is appropriate and to leave 
without pay with the employee's, and leave 
approving official's approval. 

F. Employees will not be forced to take annual 
leave except to the extent of the law. 

G. An employee seeking unscheduled annual 
leave will ensure that the leave approving 
official is notified within the first hour of the 
employee's tour of duty, or as soon 
thereafter as possible in unusual 
circumstances. The employee should 
attempt to contact the leave approving 
official directly, and inform him or her of the 
anticipated extent of the absence. Voice 
mail is an appropriate means of notification, 
unless the leave approving official 
specifically objects, and identifies in writing 
a reasonable alternative means of 
notification. If the absence extends beyond 
the anticipated period, the leave approving 
official will be notified promptly. 

H. The leave approving official will decide 
whether to approve employee requests as 
soon as possible, and a decision will be made 
no later than ten (10) workdays following 
receipt of the request. 

I. Disapproval ofleave will not be used as a 
form of disciplinary action. However, this 
will not preclude the use of a memorandum 
of leave restriction. 

J. Conflicts in annual leave requests made by 
employees, which would otherwise be 
approved, shall be at first attempted to be 
resolved among the employees. If there is 
no resolution of conflicts in the granting of 
annual leave, requests will be resolved based 
on the following criteria to be considered by 
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the leave approving official regarding 
approval: 

I. Situations where leave would 
otherwise be lost; 

2. Date of submittal of leave request; 

3. Financial commitments; 

4. Seniority; or 

5. Extraordinary or emergency reasons. 

Leave approving officials must advise 
employees of the basis for the decision. 

Section 27.03 - Sick Leave 

A. An employee shall earn leave in accordance 
with applicable statutes and regulations. 
The use of sick leave is an employee benefit 
to be used by the employee in accordance 
with the specific procedures of this article 
for absences required by illness, injury, 
medical appointments, or certain 
circumstances involving contagious diseases. 

B. When practical, sick leave requests for non
emergency medical reasons, ("e.g." dental or 
optical examinations, operations, or 
treatments) should be submitted as far in 
advance as possible to the appropriate leave 
approving official. Such requests shall be 
approved as quickly as possible, unless the 
employee's absence would create a 
workload problem, in which event the 
employee would be given advance notice by 
the leave approving official as time permits 
so that other appointments can be made. 

C. An employee seeking unscheduled sick 
leave will ensure that the leave approving 
official is notified within the first hour of the 
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employees tour of duty, or as soon 
thereafter as possible in unusual 
circumstances. The employee should 
attempt to contact the leave approving 
official directly, and inform him or her of the 
anticipated extent of the absence. Voice 
mail is an appropriate means of notification, 
unless the leave approving official 
specifically identifies in writing an alternate 
means of notification. If the absence 
extends beyond the anticipated period, the 
leave approving official will be notified 
promptly. 

D. Normally, a medical certificate of 
incapacitation will not be required in order to 
approve a request for sick leave of three (3) 
consecutive days or less, unless the 
employee repeatedly fails to follow the 
procedures for requesting leave or the 
Employer suspects that sick leave has been 
used contrary to statute or regulation. 
Employees will not be required to furnish a 
medical certificate to substantiate a request 
to be granted sick leave for periods of three 
(3) consecutive work days or less unless the 
Employer has given written notice that the 
employee must furnish a medical certificate 
or other administratively accepted evidence 
for all absences from work which the 
employee desires to charge to sick leave. 

The leave approving official will exercise the 
utmost respect for the employee's need for 
privacy. Specific information about an 
employee's health or sick leave will not be 
shared unless requested by the employee 
(except for information that would indicate a 
potential danger to the health and safety of 
the employee or others). 

In the event that the employee wishes to 
request sick leave for an extended period of 
time (i.e., in excess of 3 days) and does not 
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wish to share specific information supporting 
the request with the leave approving official, 
the employee must execute a release of 
information, to be provided along with a 
sealed copy of the existing supporting 
information (not to be opened by the leave 
approving official), in order for a separate 
determination of incapacitation to be 
reviewed. 

E. An employee suspected of abuse of sick 
leave based on a pattern of usage, will be 
counseled and the reason( s) for the 
absence(>;) will be considered before any 
detennination is made that abuse has 
occurred. When counseling fails, an 
employee may be issued a written warning. 
If the written warning fails, the employee 
may be placed on leave restriction. The 
leave restriction letter will expire after 6 
months, unless extended in writing due to a 
continuation of the same pattern of leave 
abuse. 

A requirement to furnish medical 
certification of incapacitation to substantiate 
a request for sick leave for periods of three 
(3) days or less will be of no longer duration 
than six (6) months (which duration will be 
stated in the letter). Such a requirement is 
not a disciplinary action and will not be 
placed in the employee's Official Personnel 
Folder. 

F. Employee:s may visit health units for brief 
periods of illness. Except in emergencies, 
they must notify their leave approving 
official in advance. Normally, sporadic visits 
of one hour or less are excused without 
charge to leave. 

G. Employees will not be required to furnish a 
doctor's certificate on a continuing basis if 
the employee suffers from a chronic 
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condition which does not necessarily require 
medical treatment although absence from 
work may be necessary and the employee 
has furnished medical certification of the 
chronic condition. 

H. In rare instances, an approved absence 
which would otherwise be chargeable to 
sick leave may be chargeable to leave 
without pay at the option of the employee 
and with the approval of the Employer. 

I. A request by an employee for advanced sick 
leave will be approved when all of the 
following conditions are met: 

I. The requesting employee is eligible to 
earn sick leave; 

2. The leave is required for a serious 
disability or ailment; 

3. Continued employment is expected 
upon the employee's return; 

4. The employee has provided 
acceptable medical documentation to 
support the need for advanced sick 
leave; and 

5. The employee is not on leave 
restriction. 

Notwithstanding the above, nothing 
contained in this article will restrict the 
Employer's ability to require the presence of 
an employee, pursuant to its rights to assign 
work under 5 U.S.C. 7106 (A)(2)(b), should 
the Employer determine that the employee's 
services are necessary. 

J. A leave approving official, after having 
received a request for advanced sick leave, 
will respond in writing indicating the decision 
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and the basis for the decision if the request 
is denied. 

Section 27 .04 - Leave Without Pay 

A. The Employer agrees to approve leaves of 
absence for any employee elected to a 
position of national officer of the National 
Treasury Employees Union for the purpose 
of serving full time in the elective position. 
Such leaves of absence will be concurrent 
with the term of office of the elected official 
and will automatically be renewed by the 
Employer upon notification in writing from 
the elected official that the employee has 
been reelected and wishes to continue in a 
leave of absence status. 

B. The Employer agrees to approve a leave of 
absence for one employee for the purpose 
of serving in a full time appointive position 
for the National Treasury Employees Union. 
The term of the leave of absence will be no 
more than two (2) years. Any affected 
employee will have his/her leave of absence 
renewed for one additional two (2) year 
period upon request. 

C. Any employee with five (5) years of 
consecutive service with the Employer is 
entitled to a one (I) year leave of absence to 
engage in a full-time, job-related study. A 
program of study will be found to be job
related if it will significantly assist the 
employee to do the employee's current job, 
or to achieve and perform another job to 
which the employee can reasonably aspire. 

It is understood that such requests, shall be 
granted in accordance with the following: 

I. The employee's absence will not 
create a severe workload problem; 
and 
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2. If there are more eligible applicants 
than such leaves of absence, the 
employee with the greatest length of 
service will be chosen. 

D. If feasible, an employee returning from an 
extended leave of absence will be returned 
to the position held at the time that the leave 
of absence began. If the employee 
returning from an extended leave of absence 
cannot be placed in the position held at the 
time the leave of absence began, then every 
effort will be made to place the employee in 
a like position. If the returning employee 
cannot be placed in the original position held 
at the time the leave of absence began, or in 
a like position, every effort will be made to 
place the employee in a like position 
somewhere in the first tier organization. 

Section 27.05 - Administrative Leave 

A. When voting polls are not open at least three 
(3) hours either before or after an 
employee's regular hours of work, the 
employee will, upon written request, be 
granted an amount of administrative time by 
the leave approving official which will permit 
the employee to report to work up to three 
(3) hours after the polls open or leave work 
up to three (3) hours before the polls close, 
whichever requires the lesser amount of 
time. 

B. Early dismissals and closing caused by 
hazardous weather conditions or other 
emergency situations will be communicated 
in accordance with FPM Letter 610-7 of 
December I, 1983. If the decision to excuse 
employees is made during normal wmking 
hours, employees will be notified as soon as 
possible. Absences of up to one (I) day 
may be excused even if the office remains 
open, if prohibition or restriction of traffic by 
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public authority during work hours would 
require a one-way commute or if a 
breakdown in public transportation that could 
not be foreseen would preclude an employee 
from reporting within four (4) hours of the 
start of the workday despite a diligent effort. 

Section 27.06 - Leave for 
Maternity/Paternity Reasons 

Family Friendly leave policies guaranteed by 
higher law are discussed under Section 27 .08 of 
this article. 

A. Pregnancy shall be treated like any other 
medically certified temporary disability. 
Therefor.~, maternity leave may be a 
combination of as many as three separate 
kinds of leave: sick leave, annual leave, and 
leave without pay. Lengths of absence for 
maternity reasons will be determined by the 
employe(" her physician, and her leave 
approving official based on the reasonable 
needs of each. Upon request, a female 
employe(: will be granted appropriate leave 
in accordance with applicable policies and 
other regulations for such leave. Absent an 
emergency situation she must coordinate all 
such leave with her leave approving official, 
prior to her absence for maternity reasons. 
The Employer will consider granting up to 
six (6) months of leave of absence after 
child-birth. 

B. A male employee who has provided the 
Employer with reasonable advance notice 
may be absent on part-time or full-time 
annual leave, sick leave, or leave without 
pay for a reasonable period of time for the 
purpose of caring for his minor children or 
the mothe:r of his newborn child while she is 
incapacitated for maternity reasons. The 
Employer will consider granting up to six ( 6) 
months k:ave of absence for this purpose. 
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C. An employee may use a combination of 
annual leave, sick leave or leave without pay 
for the time required in the adoption of a 
child. The Employer will consider granting 
up to six (6) months leave of absence for the 
purpose of adopting a child. 

D. If after consulting her physician, a pregnant 
employee requests a temporary modification 
of her work duties or a temporary 
reassignment, every reasonable effort will 
be made to accommodate her request. 

Section 27.07 - Religious Holiday 

A. Normally, an employee will be granted 
annual leave or leave without pay for a 
workday which occurs on a religious 
holiday. Employees should give as much 
advance notice as is reasonable. 

B. An employee whose personal religious 
beliefs require the abstention from work 
during certain periods of time may elect to 
engage in overtime for time lost for meeting 
those religious requirements. 

C. To the extent that such modifications in 
work schedules do not interfere with the 
efficient accomplishment of the 
Department's mission, the Employer shall in 
each instance afford the employee the 
opportunity to work compensatory overtime 
and shall in each instance grant 
compensatory time off to an employee 
requesting such time off for religious 
observances when the employee's personal 
religious beliefs require that the employee 
abstain from work during certain periods of 
the workday or workweek. 

D. For the purpose stated in paragraph C of this 
section, the employee may work such 
compensatory overtime before or after the 
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grant of compensatory time off. A grant of 
advanced compensatory time off should be 
repaid by the appropriate amount of 
compensatory overtime work within twenty
six (26) pay periods. Overtime worked 
during this period will be counted against the 
compensatory time off until it has been 
made up before the employee can be paid 
for the overtime or accumulate more 
compensatory time. Compensatory 
overtime shall be credited to an employee on 
an hour-to-hour basis. Appropriate records 
will be kept of compensatory overtime 
worked and used. 

Section 27.08 - Family Friendly Leave 
Provisions 

Nothing in the Agreement shall negate any 
federal employee entitlements under any of 
family friendly leave provisions guaranteed by 
public law, regulation, and DOE Order. 
Requests for leave entitlements pursuant to 
these provisions may, at the leave approving 
official's discretion, require submittal of medical 
documentation in accordance with the 
procedures outlined in Section 27.03.D. of this 
Article. 

The Family Friendly Leave provisions include: 

A. The Family and Medical Leave Act of 1993 
(See 5USC, section 6381 et seq.; 5 CFR, 
section 630.1201, et seq.) 

Employees are entitled to a total of 12 
administrative workweeks of unpaid leave 
during any 12-month period for (a) the birth 
of a son or daughter and care of the 
newborn; (b) placement of a son or daughter 
with the employee for adoption or foster 
care; (c) the care of a spouse, son, daughter, 
or parent with a serious health condition; and 
( d) a serious health condition of the 
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employee that makes the employee unable 
to perform the duties of his or her position. 
Upon return from such leave, the employee 
must be returned to the same position or to 
an equivalent position with equivalent 
benefits, pay, status and other terms and 
conditions of employment. 

B. Family Friendly Leave (See 5 CFR part 630, 
subpart B and D) 

Employees may use up to 104 hours (13 
days) of sick leave each leave year to care 
for a family member, as that term is defined 
in the glossary, or to arrange for or attend 
the funeral of a family member, if their sick 
leave balance is sufficient, and up to 480 
hours to care for family members with 
serious medical conditions. Full-time 
employees may use 40 hours (5 days) of 
sick leave for these purposes without regard 
to their current sick leave balance. 
Additional hours may be used ifthe 
employee retains a balance of at least 80 
hours of sick leave in his or her leave 
account. The employee may use as much 
sick leave as is available to hinllher for 
purposed related to the adoption of a child, 
or for the employee's own medical treatment 
or incapacitation due to illness, injury, 
pregnancy or childbirth. 

C. Leave for Bone-Marrow or Organ Donation 

Employees are entitled to use 7 days of paid 
leave each calendar year (in addition to 
annual or sick leave) to serve as a bone
marrow or up to 30 days to serve as an 
organ donor. 

D. Federal Leave Sharing 

Employees may donate up to one half of 
their annual leave to other Federal 
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employees who have medical emergencies. 
The regulations at 5 CFR, section 630.901 et 
seq. contain specific limitations on such 
donations. 

Section 27 .119 - Other Leave Provisions 

A. Normally, an employee will be granted 
annual leave or leave without pay for up lo 
five (5) workdays when there has been a 
death in 1he employee's immediate family. 
The concept of the immediate family shall 
include the following: the employee's mother, 
father, mother-in-law, father-in-law, spouse, 
brother, sister, sister-in-law, brother-in-law, 
child, grandchild, grandparent, grandparent
in-law or a member of the employees 
household with whom the employee shares 
or has shared a mutual residence within the 
past year. 

B. Any employee who is a member of the 
National Guard or other reserve component 
of the Armed forces shall be entitled to 
military leave for each day of active duty in 
such organizations for up to a maximum of 
fifteen ( 15) calendar days in any calendar 
year. This leave need not be taken on 
consecutive days. Approval of the military 
leave provided in the foregoing shall be 
based on the presentation of the orders 
directing the employee to active duty and a 
copy of the certification of completion of 
such duty. 

C. An employee is entitled to court leave to the 
extent necessary to serve jury duty or to 
participate in judicial proceedings in a 
nonofficial capacity as a witness when one 
of the parties is the United States, the 
District of Columbia, or a state or local 
government. 
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Article 28 
Employee Benefits 

Section 28.01 

Employees seeking advice regarding benefits 
should telephone or visit their servicing personnel 
operations branch which will advise them as to 
available benefits under such programs as 
retirement, health and life insurance and injury 
compensation. 

Section 28.02 

The Employer agrees that employees who are 
eligible to retire within 2 years shall be given an 
opportunity to voluntarily participate in one 
OPM-sponsored retirement planning seminar. 

Section 28.03 

Each employee who separates voluntarily or 
involuntarily (except by retirement) will be 
informed by the Employer as to the employee's 
rights to file for any type of retirement benefits 
to which the employee may be entitled. 

Section 28.04 

An employee may withdraw a resignation or 
retirement application at any time prior to its 
effective date, provided (a) the withdrawal is 
communicated in writing to the Employer; and 
(b) the Employer has not made a commitment to 
fill the position of the retiring or resigning 
employee to any specific person. 

Section 28.05 

A. A package ofNTEU material will be given 
to each new bargaining unit employee on the 
employee's first day of duty which will 
include: 
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I. a copy of this agreement; 

2. an SF-1187; and 

3. a list of stewards and officers 
including office location and 
telephone number. 

B. The Employer shall ask employees to sign a 
receipt of this material which reads; "I 
hereby acknowledge receipt of a copy of the 
Collective Bargaining Agreement, Request 
for Payroll Deduction for Labor 
Organization Dues (SF-1187), and a list of 
stewards and officers." This receipt shall be 
delivered to the appropriate NTEU Chapter 
president within three (3) workdays. 

C. A list of new bargaining unit employees will 
be provided to each chapter president 
biweekly. 

Section 28.06 

A. When an employee receives an 
overpayment of pay and allowances, other 
than travel and transportation expenses 
allowances and relocation expenses, the 
Employer will waive the obligation to repay 
such overpayment under the following 
conditions: 

I. The amount of the over payment is 
not more than $500; 

2. There is no reason to believe that the 
overpayment is the result of 
misrepresentation, fraud, fault, or a 
lack of good faith on the part of the 
employee or any other person having 
an interest in obtaining a waiver of 
the claim; 
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3. The payment is not the subject of an 
exception by the Comptroller General 
in the account of the accountable 

officer; 

4. The waiver, if made, would be in 
accordance with Comptroller General 
standards; 

5. If collection would be against equity 
and good conscience and not in the 
best interest of the United States; 

6. If the application was made within 3 
years of discovery of the erroneous 
payment; and 

7. Tue waiver could be consistent with 
governing decisions of the 

Comptroller General. 

B. Where, through an administrative error, an 
employee receives an overpayment in the 
amount which would normally go unnoticed 
or undetected, such employee will be 
permitted to repay the excess over the 
number of pay periods equal to the total pay 
periods over which the overpayments were 
made. These payments will be made in 
installments of at least ten dollars (unless a 
lesser amount will complete reimbursement), 
payment in full can be made while the 
employee is still on the Department's active 
roles. 

Section 28.07 

Employees temporarily physically unable to do 
their regularly assigned tasks will be given light 
duty assignments when possible. 
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Article 29 
Employee Awards 

Section 29.01 

The percentage allocation for the bargaining unit 
performance awards budget will be no less than 
the amount allocated to any other pool, e.g., the 
non-unit, managerial pool (not including the SES 
pool). The Employer will provide NTEU with 
the elements of the awards equation as soon as 
it is known. b:tforrnation will include the total 
salary base, the percentage of salaries allocated 
to the awards pool, and will be provided for each 
first tier. NTEU will be provided additional 
information and details in a briefing, if requested. 
The Employer will notify NTEU throughout the 
year of any changes in budget administration 
that affect the awards pools immediately upon a 
decision about the change. The parties agree to 
establish and implement the following 
performance· based awards: 

A. Performance-Based Cash Award 

This award is available to all 
employees in the Performance 
Management System whose annual 
summary rating-of-record is higher 
than 2.6, unless the employee has 
been rated at Level I on any critical 
ekment. All employees rated at or 
above this level will be nominated for 
a Performance-Based Cash Award. 
The amount of the cash award will 
be calculated using the following 
fmmula: 

I. Each employee's summary 
rating (above the 2.6 threshold) 
will become that employee's 
Performance Credit. 
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2. Each Performance Credit 
will be multiplied by the 
employee's grade to determine 
the employee's Award Points. 

3. All award points in the 
employees' pay pool will be 
summed and then divided into 
the amount of funds set aside 
for Performance-Based Cash 
Awards to determine the dollar 
value of each award point. 

4. The award points earned by 
each employee shall be 
multiplied by the dollar value for 
each award point to determine 
an employee's performance 
award. 

5. Performance-based cash 
awards will be paid to 
employees no later than 4 
months after the end of the 
official rating year. 

Time Off Award 

This award may be granted without 
loss of pay or charge to leave subject 
to the following constraints: 

I. Each employee whose 
summary performance rating is 
greater than 2.6 but less than 
3.5 shall be eligible for a Time
Off Award of 20 hours. 

2. Each employee whose 
summary performance rating is 
greater than or equal to 3 .5 
shall be eligible for a Time-Off 

c. 
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Award of 40 hours. 

3. Each employee who is 
eligible for a Time-Off Award 
will be consulted as to his/her 
preference for either a Time
Off Award or a Performance
Based Cash Award. If the 
employee expresses a 
preference for a Time-Off 
Award, the employee's 
preference will be given serious 
consideration. However, if 
management determines that it 
cannot give the employee the 
preferred Time-Off Award, it 
will notify the employee that 
he/she will be nominated for the 
cash award instead. 

4. Time-Off Awards must be 
used within one calendar year 
of the date that the award is 
granted. It may not be 
transferred if an employee 
transfers to another Federal 
agency, nor is the award 
payable in a lump sum if the 
employee leaves Federal 
service. 

Quality Step Increase 

Quality step increases are permanent 
increases in pay. They are granted 
at management's discretion to 
reward sustained performance of 
high quality significantly above that 
expected at Level 3.5 or higher, and 
to motivate employees toward 
increased productivity. The following 
applies to the granting of Quality Step 
Increases: 
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I. Quality Step Increases may 
be granted only to employees 
who have permanent or 
indefmite appointments, whose 
current rate of pay is less than 
the maximum for their grade, 
whose current rating of record 
is at 3.5 or higher (or equivalent 
under another system) and who 
are expected to continue to 
serve in their current position, or 
in a similar position at the same 
grade, at the same level of 
performance, for the 
foreseeable future. Decisions 
on Quality Step Increases will 
be based on objective criteria. 
Such criteria shall be published 
by the Departmental element 
affected within the first four 
months of the rating year. 

2. Only one Quality Step 
Increase may be granted to an 
employee during any 52-
calendar-week period. 

An employee may not receive more than 
one of the following for the same 
performance: a Quality Step Increase, a 
performance-based award cash award, or a 
time-off award. 

Section 29.02 

Employees seeking information regarding 
incentive awards should telephone or visit the 
Headquarters personnel office, which will advise 
them as to available awards for which they may 
be nominated. 
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Section 29.03 

A list of awards for which employees may be 
nominated will be distributed annually throughout 
DOE Headquarters. The awards available to 
employees are: 

A. Performance award - This is a cash 
award granted for sustained superior 
performance of regularly assigned 
duties. 

B. Quality step increase - This is 
awarded for high quality 
performance of all of the most 
important functions in the regularly 
assigned position, demonstrated over 
an extended period of time, and 
expected to continue. 

C. Superior accomplishment award -
This is a monetary or non-monetary 
award granted for a contribution 
re~;ulting in tangible and/or intangible 
benefits to the Government. This is 
the type of award given for a special 
act or service. 

D. Invention award - Monetary or non
monetary recognition granted for an 
invention in which the Government 
holds title or license and that is of 
benefit to the Department or the 
public, or for which patent coverage 
is :sought or granted. 

E. Suggestion award - An award given 
for a constructive proposal, submitted 
in writing, which, if adopted, would 
directly contribute to economy or 
efficiency, directly increase the 
effectiveness of Departmental 
opmitions, or result in a significant 
reduction in paperwork. 
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Section 29.04 

Performance-based cash awards are subject to 
approval by an official at least one step higher in 
the chain of command than the management 
official who proposed the award nomination. A 
disapproval of an award nomination must be in 
writing and shall include a detailed explanation 
for the decision to deny the award. Award 
nomination disapprovals shall be in accordance 
with this Agreement and be fair and equitable. 
An employee may grieve the disapproval of their 
award nomination as either; I) violative of this 
Agreement; or 2) unfair and. NTEU may 
arbitrate such a grievance, under Article 12 of 
this Agreement. An employee who receives a 
written disapproval of their award nomination 
shall receive two copies. The written 
disapproval shall contain information concerning 
the employee's grievance rights as stated above 
and a statement that one copy may be furnished 
to NTEU by the employee. The written denial 
must be provided to the employee no later than 
60 days after the end of the rating period. 

Section 29.05 

The Employer will provide NTEU a quarterly 
listing of all employees, both bargaining unit and 
non-bargaining unit, who receive any type of 
monetary award (e.g., performance, QSI, 
special act), the basis for the award, and the 
amount of the award. Upon request, the 
Employer will provide NTEU with information 
about the types of acts that led to the award, 
including any supporting documentation, within 
IO days of the request, unless the parties 
mutually agree to an extension. The Employer 
will provide NTEU any additional information 
reasonable and necessary to the processing of a 
grievance, upon request. 

72 

Article 30 
Equal Employment Opportunity 

Section 30.01 

It is the policy of the Employer and NTEU to 
support an affmnative and positive Equal 
Employment Opportunity (EEO) program. 
Discrimination on the basis of race, color, 
religion, national origin, lawful political affiliation, 
sex, marital status, sexual orientation, age, or 
nonrestrictive physical handicap will not be 
tolerated in personnel practices and employment 
conditions; and it is agreed that these basic 
principles shall be accomplished by Section 
30.03 through 30.04 of this Article. 

Section 30.02 
Employees seeking appropriate assistance from 
an EEO Counselor are limited to an EEO 
Counselor in their building unless there is no 
EEO Counselor in their building, or there is a 
conflict of interest (e.g., the EEO Counselor 
may be affected by the outcome or a charge or 
complaint). In those cases, the employee shall 
coordinate the request for another counselor 
with the EEO Officer. 

Section 30.03 

NTEU will be provided annually available 
sanitized EEO reports. 

Section 30.04 

A. The Employer agrees to continue the DOE 
Headquarters EEO Advisory Committee, 
which shall meet at least on a quarterly 
basis. 

B. NTEU may appoint up to four (4) 
representatives from Forrestal and up to 
four (4) representatives from Germantown 
to serve as members of the Conunittee. The 
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appointment of these individuals will not 
affect the status of other employees 
currently serving on the Committee from 
identical organizational components. 

Section 30.05 

It will be the function of the EEO Advisory 
Committee to advise the Employer on the 
continuing development and implementation of 
the Headquarters EEO program, including, but 
not limited to: affirmative action, upward 
mobility, recruitment efforts, and the nature and 
timely processing of complaints on hand. While 
the EEO Advisory Committee shall not be a 
forum for complaints, grievances, or appeals, it 
may raise questions or concerns for the 
Employer's consideration and response. 
Statistical and other information which is not 
otherwise prohibited from disclosure by law and 
regulations, and which is developed by the 
Employer in connection with existing and 
planned affirmative action or EEO efforts, shall 
be made available to the Committee upon 
request. 

Article 31 
Personnel Records 

Section 31.01 

Each employee may, upon request, have access 
to review the contents of his or her Official 
Personnel Folder with the exception of any 
documents exempted from disclosure under the 
Privacy Act of 1974. Such review will occur in 
the presence of an Office of Human Resources 
employee. An employee reviewing the contents 
of the employee's Official Personnel Folder may 
be accompanied by a personal representative if 
the representative is designated in writing to the 
servicing personnel operations team leader prior 
to or at the time the request is made. 
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Section 31.02 

Official Personnel Folders are maintained in 
accordance with applicable regulations. With 
the exception of those documents described in 
Section 31.0 II of this Article, each employee will 
continue to receive a copy of all permanent 
records filed in the Official Personnel Folder 
immediately after they are entered into the 
folder. 

Section 31.113 

The Employt:r will continue to maintain systems 
of records containing personal information about 
employees in accordance with the notice 
requirements of the Privacy Act of 1974. 

Section 31.04 

Records maintained by an employee's 
supervisor, which are exempt from the 
disclosure requirements of the Privacy Act, may 
not be used in arbitration proceedings without 
providing advance notification and a copy of 
such records to NTEU. 

Article 32 
Health and Safety 

Section 32.01 

A. To the extent of its ability and authority, the 
Employer will provide and maintain a safe 
and healthy work environment. 

B. The Employer shall, to the extent possible, 
and in accordance with applicable rules and 
regulations, make every effort to minimize 
any safe~y hazards in the workplace. 
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Section 32.02 

Employees are encouraged to inform the 
Employer of any unsafe or unhealthy practice, 
equipment, or condition which might represent a 
health and safety hazard. The NTEU and the 
Employer will promptly report any perceived 
safety hazard to the appropriate authority. 

A. Each building occupied by bargaining unit 
employees shall have an annual health and 
safety inspection. Such inspections shall be 
directed by a safety office of the Employer, 
or designee, who shall be accompanied by a 
designated representative of the NTEU. 
Bargaining unit employees participating in 
this inspection will do so on official time. 

B. The NTEU will be provided a copy of 
applicable health and safety reports made to 
appropriate authorities. 

C. The Headquarters Partnership Council will 
address the issue of improved safety on the 
roadways, parking areas, walkways and 
steps under control of the DOE. For those 
areas not under the control of the DOE, but 
adjacent to DOE facilities and used by 
employees during or immediately before or 
after the working day, the Council will 
identify needs for improved safety to 
officials of local governments and attempt to 
convince them to resolve any safety 
problems. The Council will also notify DOE 
of safety problems at the adjacent areas, 
and DOE will notify employees of these 
problems. 

Section 32.03 

Employees will be notified annually of proper 
fire and bomb threat evacuation procedures. In 
imminent danger situations, employees will be 
notified by means of the general fire alarm and 
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will be evacuated. Employees will also be 
notified as soon as is reasonable of other 
potential hazards or inconveniences, such as 
equipment malfunction or plumbing interruption. 

Section 32.04 

A. The Employer will continue to provide health 
services on site which are sufficient to care 
for an employee during an emergency and 
until proper outside medical authorities can 
reach the employee. 

B. The Employer will continue its practice of 
training employees in Cardiopulmonary 
Resuscitation (C.P.R.) Techniques. 
Notification of C.P .R. classes will be sent to 
all employees via DOECAST, and 
schedules will be posted on the DOE 
intranet. The names of all current 
employees who have received C.P.R. 
Training shall be posted and annually 
updated electronically so as to insure proper 
employee awareness. 

Section 32.0S 

A. The Employer agrees to continue its practice 
of providing employees periodic physical 
examinations. 

B. The Employer agrees to continue its group 
blood bank program for the employees. 

C. The Employer agrees to continue its practice 
of offering lunch-time seminars on stress 
management at no cost to employees. 

Section 32.06 

A. At a minimum, the Employer agrees to make 
available to the employees as requested a 
copy of pertinent health benefit brochures. 

B. 
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C. The Employer agrees to keep on file copies 
of each health plan offered to employees. 

D. First aid kits will be available to all 
employees. The Employer agrees to make 
available through the Supply Store first aid 
kits for individual use. Organizations 
needing a larger First Aid Kit may obtain 
them through the requisition special order 
process. The location of first aid kits will be 
posted on local bulletin boards. 

E. Subject to management's right to determine 
budget, the Employer will offer first aid 
classes to employees. Notification of first 
aid classes will be sent to all employees via 
DOECAST, and schedules will be posted on 
the DOE intranet. The names of all current 
employees who have received first aid 
training shall be posted and annually updated 
electronically so as to insure proper 
employee awareness. 

Section 32.07 

A. The Employer will inform the NTEU when 
chemicals potentially harmful to an 
employee's health are to be used in its 
facilities. Such notice will be given as soon 
as the Employer becomes aware of the 
chemicals' use. In no case may the notice 
be given later than one full workday before 
the chemicals are to be used. This notice 
will also be given to affected employees. 

B. Within one hour of identification of 
potentially unsafe conditions, the respective 
Chapter President, or designee, will meet 
with a senior Management and 
Administration official to determine 
appropriate steps to be taken (e.g., 
designation of safe areas or dismissal). 
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Section 32.08 

The Employer will, consistent with its right to 
assign work, make a reasonable attempt to 
reassign tasks of employees who provide 
acceptable medical documentation that particular 
tasks presently assigned to the employees pose a 
health hazard to the employees. 

Section 32.09 

The Employer will, upon request, make available 
access to those Government-wide and DOE 
regulations governing the safe conduct and 
performance of employee duties and the 
maintenance of a safe work area. 

Section 32.10 

Employees recuperating from illness or injury 
and temporarily physically incapacitated for their 
assigned duties may voluntarily submit a written 
request to their supervisor for temporary 
assignment to duties commensurate with their 
qualification and abilities. Such a request must 
contain documentation which addresses the 
medical basis for and the expected length of the 
proposed temporary reassignment. Procedures 
for submitting necessary medical information as 
outlined in Article 27 .03.D. are also applicable 
here. The Employer shall, to the extent possible, 
and in accordmce with applicable rules and 
regulations and medical recommendations, make 
every reasonable effort to grant such temporary 
assignments. 

Article 33 
Employee Assistance Program 

Section 33.01 

The Employer agrees to continue its employee 
assistance program (i.e., for those employees 
experiencing difficulties in the areas of 
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alcoholism, drug abuse, or emotional problems) 
as required and defined in applicable regulations. 
An employee may request counseling with an 
individual with whom he/she believes counseling 
will be effective. Information concerning this 
program will be posted on all DOE 
Headquarters bulletin boards, with fully detailed 
booklets in holders for employees to talce, at all 
times. 

Section 33.02 

The Employer will talce action to encourage an 
employee to enroll in this program as soon as it 
is reasonably apparent that the employee is 
experiencing a difficulty in this area. It is 
understood that employees undergoing a 
prescribed program of treatments will be granted 
sick leave or leave without pay for this purpose 
on the same basis as any other illness when 
absence from work is necessary. If an 
employee is participating in the program, the 
responsible supervisor must talce this fact into 
consideration before taking any formal 
corrective measures for poor performance. 

Section 33.03 

The Employer will continue to afford reasonable 
accommodation to employees who are qualified 
disabled employees before any action for 
continuing performance problems relating to 
their disabling conditions is talcen. 

Article 34 
Travel 

Within 15 work days of the effective date of this 
agreement, a Committee of management and 
union representatives will meet to discuss issues 
relating to travel. The Committee will be formed 
consistent with Article l 4A, and will meet on an 
on-going basis prior to decisions being made 
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regarding headquarters policies, and will issue 
recommendations. 

Section 34.01 

Normally, no employee will be required to 
schedule or arrange for travel outside of the 
employee's regular duty hours. When travel 
outside the regularly scheduled work week is 
essential, overtime may be paid to exempt 
employees only when the travel: 

A. involves performance of actual work while 
traveling; 

B. is carried out under such arduous and 
unusual conditions that the travel is 
inseparable from work; and 

C. results from an event that could not be 
scheduled or controlled administratively. 

Section 34.02 

In accordance with the Travel and 
Transportation Reform Act of 1998, employees 
will use a government-issued charge card for 
travel unless the employees have an exemption. 
The employee's personal credit history is not the 
basis for the issuance of the card. 

A. DOE will provide employees with a point of 
contact who can provide information on the 
use of the travel charge card. 

B. Employees are not required to use the credit 
card for those activities exempted by GSA: 
meals, phone calls, parking, laundry/dry 
cleaning, local transportation systems, taxis, 
tips, where an employee's application for a 
card is pending, individuals traveling on 
invitational travel, new appointees. 
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C. DOE will consider individual exemptions to 
use of the credit card on a case by case 
basis. Employees will submit a request with 
an explanation of the reason for the 
exemption to the Chief Financial Officer via 
the Head of the employee's organization. 
DOE will issue exemptions to employees 
who establish that use of the card would 
create a hardship for the employee. If the 
exemption is granted, the agency will 
provide the employee a method for payment 
of travel expenses, e.g., advance the 
employee the necessary funds to cover 
travel expenses. 

D. DOE will reimburse employees within 30 
calendar days after a proper voucher is 
submitted to the approving official. In the 
event that the agency fails to reimburse an 
employee for allowable expenses within 30 
calendar days, the agency will pay the 
employee late payment fees using the 
prevailing Prompt Payment Act Interest 
Rate beginning on the 31" day after the 
required payment date and ending on the 
date on which payment is made. In addition, 
if the agency fails to make timely 
reimbursement of a proper travel voucher, 
the agency will pay the employee any late 
payment charge that the card contractor 
would have been able to charge the 
employee had the employee not paid his or 
her bill. 

E. DOE will notify the employee within 7 
calendar days of receipt of the travel 
voucher and will explain any error in the 
voucher that would prevent reimbursement 
within 30 calendar days of submission of the 
voucher. 

F. If an employee loses his or her travel card 
privilege for whatever reason, the agency 
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will provide assistance to ensure that the 
employee is not responsible for paying 
expenses for authorized travel from his or 
her personal funds. If the employee has lost 
travel card privileges because of personal 
failure to :reimburse the credit card company 
or through abuse of the credit card, the 
employee will take appropriate steps to 
settle all outstanding obligations and submit a 
request for restoration of the travel card 
privileges. 

G. DOE will brief employees in a formal 
meeting on its policies concerning the 
mandatory use of the travel charge card. 
The briefing will include a discussion on the 
appropriate use of the charge card and 
when the travel charge card must be used. 

H. Employe•:s who are using a travel card may 
receive a cash advance for authorized travel 
on the credit card through a bank or 
automated teller machine. The agency will 
pay all cash advance fees and charges. 

Section 34.0:3 

The Employer agrees to reimburse employees 
when in travel status for per diem and mileage 
expenses incurred by them in the discharge of 
their official duties to the maximum extent 
allowable by law and regulation. 

Section 34.04 

An employee who is assigned to training or duty 
away from the employee's regularly assigned 
post of duty, and who elects to return home 
during non-work days, will be reimbursed for 
travel not to exceed the amount reimbursable for 
the per diem if the employee had remained away 
from home. 
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Section 34.05 

Government travel regulations and DOE travel 
policies will be available for employee review at 
DOE Headquarters travel offices and on the 
DOE home page. 

Section 34.06 

Gainsharing is a program through which DOE 
employees who travel can earn cash awards if 
they save the agency money. The program is 
entirely voluntary. Employees are not required 
to participate. Within 30 days of the effective 
date of this agreement the travel committee will 
meet to design a gainsharing pilot program for 
the headquarters. Features of the program will 
include rewarding employees who save the 
agency money on lodging and airline tickets. 
The committee will develop the program within 
60 days of the effective date of this agreement. 

Section 34.07 

NTEU will be formally notified of any changes 
the agency proposes to make to travel policies or 
procedures and will have an opportunity to 
bargain prior to implementation of any changes. 

Article 35 
Wage Surveys 

Section 35.01 
If DOE Headquarters is requested to participate 
in a wage survey which could affect bargaining 
unit positions, NTEU will be notified and invited 
to participate as appropriate. 

Section 35.02 

NTEU will be provided copies of the results of 
any wage survey affecting bargaining unit 
positions as soon as possible. 
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Section 35.03 

NTEU will be provided full information on wage 
surveys for all Wage Grade employees, including 
data which results in discrepancies in wage rates 
for employees in a particular area. 

Article 36 
Contracting Out 

Section 36.01 

The Employer agrees to comply with whatever 
laws and binding regulations are applicable at the 
time a decision is made to contract out. 

Section 36.02 

Immediately after a decision is made to let a 
contract which has potential adverse impact on 
the bargaining unit, NTEU will be provided a 
summary of the contract and the request for 
proposals (RFP), as well as information 
indicating the number of employees and/or staff 
years (hours) required under the contract. No 
decision to contract out will be effected until 
NTEU has been notified and given an 
opportunity to negotiate concerning its impact 
and implementation. 

Section 36.03 

A. Unless contrary to law or regulation, the 
Employer shall include in its open market bid 
request for RFP the requirement that 
employees adversely affected by the 
contracting out shall be given the right of 
first refusal with respect to positions the 
contractor has open within ninety (90) days 
of the award as a result of entering into the 
contract. 
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B. No later than ten (10) workdays after the 
contract is awarded, the Employer shall 
furnish the contractor with a current list of 
adversely affected employees. 

Section 36.04 

Employees will be formally advised of their 
eligibility for registration in the Priority 
Placement Program at the time they are 
identified as adversely affected, and will be 
entitled to the placement considerations 
accorded by the Department's policies and this 
agreement. 

Section 36.05 

The Employer agrees to eliminate or minimize 
any potential adverse impact by: 

A. coordinating with OPM to ensure that 
adversely affected employees have access 
to Government-wide placement programs, 
including the OPM-operated Displaced 
Employee Program and the Interagency 
Placement Assistance Program; and 

B. coordinating with the U.S. Department of 
Labor on publicizing private sector job 
opportunities. 

Section 36.06 

The Employer will keep NfEU fully informed of 
any study or planned study to contract out any 
function of its headquarters operations. 

Article 37 
Prohibited Personnel Practices 

Section 37.01 

An employee affected by a prohibited personnel 
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practice under 5 U.S.C. 2302 (b)(l) may raise 
the matter under a statutory procedure or the 
negotiated procedure (Article 11 ), but not both. 

Section 37 .02 

Any employee who has authority to take, direct 
others to take, recommend, or approve any 
personnel action, shall not, with respect to such 
authority: 

A. discriminate for or against any employee or 
applicant :for employment on the basis of 
race, color, religion, sex, national origin, age, 
handicapping condition, marital status, or 
political affiliation as prohibited under any 
law, rule, or regulation; 

B. solicit or consider any recommendation or 
statement, oral or written, with respect to 
any individual who requests or is under 
considera1ion for any personnel action, 
unless suc:h recommendation or statement is 
based on rhe personal knowledge or records 
of the person furnishing it and consists of: 

1. an evaluation of the work 
performance, ability, aptitude, or 
general qualifications of such an 
individual; or 

2. an evaluation of the character, loyalty 
or suitability of such individual; 

C. coerce the: political activity of any person 
(including the providing of any political 
contribution or service), or take any action 
against any employee or applicant for 
employment as a reprisal for the refusal of 
any person to engage in such political 
activity; 
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D. deceive or willfully obstruct any person with 
respect to such person's right to compete for 
employment; 

E. influence any person to withdraw from 
competition for any position for the purpose 
of improving or injuring the prospects of any 
other person for employment; 

F. grant any preference or advantage not 
authorized by law, rule, or regulation to any 
employee or applicant for employment 
(including defining the scope or manner of 
competition or the requirements for any 
position) for the purpose of improving or 
injuring the prospects of any particular 
person for employment. 

G. appoint, employ, promote, advance, or 
advocate for appointment, employment, 
promotion, or advancement, in or to a civilian 
position any individual who is a relative (as 
defined in 5 U.S.C. 31 JO(a)(3)) of such 
employee, if such position is in the agency in 
which such employee is serving as a public 
official (as defined in 5 U.S.C. 31 JO(a)(2)) 
or over which such employment exercise 
jurisdiction or control as such an official; 

H. take or fail to take a personnel action with 
respect to any employee or applicant for 
employment as a reprisal for: 

I. a disclosure of information by an 
employee or applicant which the 
employee reasonably believes 
evidences: 

a. a violation of any law, rule, or 
regulation, or 

b. mismanagement, a gross waste 
of funds, an abuse of authority, 
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2. 

or a substantial and specific 
danger to public health or safety 
if such disclosure is not 
specifically prohibited by law 
and if such information is not 
specifically required by 
Executive Order to be kept 
secret in the interest of national 
defense or the conduct of 
foreign affairs; or 

a disclosure to the Special Counsel of 
the Merit Systems Protection Board, 
or the Inspector General of an 
agency or another employee 
designated by the head of the agency 
to receive such disclosures, of 
information which the employee or 
applicant reasonably believes 
evidences: 

a. a violation of any law, rule, or 
regulation; or 

b mismanagement, a gross waste 
of funds, an abuse of authority, 
or a substantial and specific 
danger to public health or 
safety; 

I. take or fail to take, or threaten to take or fail 
to take, any personnel action against any 
employee or applicant for employment 
because of: 

I. the exercise of any appeal, complaint, 
or grievance right granted by any 
law, rule, or regulation; 

2. testifying for or otherwise lawfully 
assisting any individual in the 
exercise of any right referred to in 
paragraph I; 
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3. 

4. 

cooperating with or disclosing 
information to the Inspector General 
of an agency, or the Special Counsel, 
in accordance with applicable 
provisions oflaw; or 

for refusing to obey an order that 
would require the individual to 
violate a law; 

J. discriminate for or against an employee or 
applicant for employment on the basis of 
conduct which does not adversely affect the 
performance of the employee or applicant or 
the performance of others; except that 
nothing in this paragraph shall prohibit an 
agency from taking into account in 
determining suitability or fitness any 
conviction of the employee or applicant for 
any crime under the laws of any State, of 
the District of Columbia, or of the United 
States; 

K. knowingly take, recommend, or approve any 
personnel action if the taking of such action 
would violate a veterans' preference 
requirement; or knowingly fail to take, 
recommend, or approve any personnel 
action if the failure to take such action 
would violate a veterans' preference 
requirement; or 

L. take or fail to take any other personnel 
action if the taking of or failure to take such 
action violates any law, rule, or regulation 
implementing or directly concerning the 
merit system principles contained in 5 
u.s.c. 2301. 
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Article 38 
Drug-Screening 

The parties agree that at such time as they 
receive decisions concerning the negotiability of 
the Drug Free Workplace implementation Memo 
of Understanding (MOU), that MOU as 
modified by the Federal Labor Relations 
Authority (FLRA) shall become effective within 
the NTEU bargaining unit. 

Article 39 
Outside Em11loyment 

Section 39.01 

As required by applicable regulations, employees 
must obtain approval by appropriate officials 
(the immediate supervisor) of their intent to 
engage in outside activities in advance of 
undertaking such activity. A written request for 
approval will he submitted in advance. The 
Employer willl approve or disapprove any written 
request of an employee to engage in outside 
activities as soon as possible, but no later than 
ten (IO) workdays of the Employer's receipt of 
the request. 

Section 39.02 

If an employee wishes to dispute the Employer's 
rejection of a request to engage in outside 
employmen~ the employee may file a special. 
grievance dire:ctly with the management official 
who denied the request. This grievance must be 
filed within fifteen (15) workdays of the 
Employer's r~jection of the request. It will be 
treated exactly as if it had been processed 
through the agreement's grievance procedure, 
and is now at the fmal step of the procedure. If 
the Employer and employee are unable to 
satisfactorily adjust the grievance, the Employer 
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will forward to the employee, within the time 
limits prescribed for the final step of the 
grievance procedure, a letter containing all the 
reasons and evidence why it is rejecting the 
outside employment request. Thereafter, NTEU 
may invoke arbitration over the issue. 

Section 39.03 

Employees must adhere to all statutes and 
regulations governing participation in outside 
activities, including those contained in the 
"Standards of Ethical Conduct for Employees of 
the Executive Branch," Title 5, Code of Federal 
Regulations, Part 2635. Employees may engage 
in outside employment or other outside activity 
compatible with the full and proper discharge of 
the duties and responsibilities of their 
Government employment. 

Incompatible activities include, but are not 
limited to: 

A. acceptance of a fee, compensation, gift, 
payment or expense, or any other thing of 
monetary value in circumstances in which 
acceptance may result in, or create the 
appearance of, a conflict of interest; 

B. outside employment which tends to impair 
the employee's mental or physical capacity 
to perform assigned Government duties and 
responsibilities in an acceptable manner; and 

C. outside work or activity that takes the 
employee's time or attention during the 
employee's official work hours. 

Article 40 
Temporary Employees 

Section 40.01 
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Temporary employees who are not serving in 
appointments limited to one year or less and who 
have a reasonable expectation of working more 
than six months have the right to enroll in 
Government life insurance and health insurance 
programs. 

Section 40.02 

Temporary employees terminated due to lack of 
work before the designated expiration date of 
their appointment, should one exist, will be given 
two weeks advanced notice, if possible. 

Section 40.03 

Temporary employees terminated for reasons 
other than lack of work will receive two weeks 
advanced notice, if possible. This notice will 
include the reasons for the termination. The 
immediate supervisor will meet with the 
employee and the area steward to discuss the 
issue, ifrequested. The meeting will take place 
during the notice period. 

Article 41 
Part-Time Employees 

The Employer will consider employee requests 
to work part-time. Where a request is rejected, 
the reasons for such will be explained in writing 
upon request. 

Article 42 
Probationary Employees 

Section 42.01 

A probationary employee will be advised of the 
employee's performance prior to the end of the 
tenth month of the probationary period. 
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Section 42.02 

The parties agree that when the Employer 
detennines that a probationary appointment is to 
be tenninated, it will give the affected employee 
15 workdays' notice of termination, if possible. 
Such notice shall be in writing and shall state all 
reasons for the termination. If it is not possible 
to provide 15 days notice, as much notice as is 
possible will be provided. 

Section 42.03 

Upon request by a probationary employee who 
has received notice of termination, the 
immediate supervisor will meet with the 
employee. The meeting must be held before the 
employee's appointment is terminated, if 
possible. If a meeting is held, the employee may 
be accompanied by the area steward. 

Section 42.04 

After considering the affected employee's oral 
presentation at the meeting, the immediate 
supervisor will advise the affected employee if 
the decision to terminate is sustained or 
rescinded. 

Article 43 
Disciplinary Actions 

Section 43.01 

A. Disciplinary actions include oral and written 
reprimands, letters of warning, and 
suspensions for 14 days or less. 

B. Employees shall be disciplined for such 
cause as will promote the efficiency of the 
service. 
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Section 43.02 

The parties agree to the concept of progressive 
discipline designed primarily to correct and 
improve employee behavior rather than to 
punish. Howf:ver, each situation warranting 
discipline must be evaluated individually and, in 
instances involving serious offenses, progressive 
discipline may not be appropriate. 

Section 43.0:! 

A. NTEU shall be given the opportunity to be 
present at any examination of an employee 
in the unit by a representative of the 
Employer in connection with an investigation 
if the employee reasonably believes that the 
examination may result in disciplinary action 
against him/herself and the employee 
requests NTEU representation. 

B. A meeting between an employee and the 
Employer, during which the principal topic of 
discussion is discipline or potential discipline 
of the employee, will entitle the employee to 
request to be accompanied by the area 
steward during such meeting. 

C. The Employer will semi-annually notify 
employees of their rights of representation 
as set out in A. above. 

Section 43.04 

When the Employer takes a disciplinary action 
against an employee more serious than a 
reprimand, the following procedures will apply: 

A. The written proposal will be delivered prior 
to taking an action and will contain the 
specific reasons for the proposed action 
stated in detail. It will also inform the 
employee of the right to review all material 
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which was relied upon to support the 
reasons for the action. Copies of this 
material will be provided to the employee 
upon request. 

B. The employee will be given ten workdays 
from the date the employee received the 
notice of proposed disciplinary action in 
which to deliver an oral and/or written reply. 
Reasonable requests for extensions will be 
granted if submitted in writing prior to 
expiration of the time allowed stating the 
reasons for desiring more time. The 
proposal notice will specify who will receive 
the oral and/or written reply. This official 
will be the person who will be making the 
decision, or designee. 

C. The employee and his/her representative will 
receive a reasonable amount of official time 
to prepare the reply. 

D. When management has relied upon 
witnesses to support the reasons for the 
proposed action, the Employer will make 
their identity known to the employee. 

E. In delivering a reply, the employee may set 
forth mitigating circumstances and give 
reasons as to why the proposed action 
should not be effected. 

F. The final decision in a disciplinary action 
covered by this section must be made by a 
higher level DOE Headquarters 
management official than the official who 
issued the notice of proposed action. The 
decision letter will state which charges are 
sustained. 
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Section 43.05 

In deciding what action may be appropriate, the 
Employer will give due consideration to the 
relevance of any mitigating and/or aggravating 
circumstances. The "Douglas factors," included 
herein for pllIJloses of illustration, are neither 
meant to be exhaustive nor intended to be 
applied mechanically, but rather to outline the 
tolerable limits ofreasonableness: 

A. The nature and seriousness of the offense, 
and its relation to the employee's duties, 
position, and responsibilities, including 
whether the offense was intentional or 
technical and inadvertent, or was committed 
maliciously or for gain, or was frequently 
repeated; 

B. The employee's job level and type of 
employment including supervisozy or 
fiduciary role, contacts with the public, and 
prominence of the position; 

C. The employee's past disciplinary record; 

D. The employee's past work record; including 
length of service, performance on the job, 
ability to get along with fellow workers, and 
dependability; 

E. The effect of the offense upon the 
employee's ability to perform assigned 
duties; 

F. Consistency of the penalty with those 
imposed upon other employees for the same 
or similar offenses; 

G. The notoriety of the offense or its impact 
upon the reputation of the agency; 
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H. The clarity with which the employee was on 
notice of any rules that were violated in 
committing the offense, or had been warned 
about the conduct in question; 

I. Potential for the employee's rehabilitation; 

J. Mitigating circwnstances surrounding the 
offense such as unusual job tensions, 
personality problems, mental impairment, 
harassment, or bad faith, malice or 
provocation on the part of others involved in 
the matter; and 

K. The adequacy and effectiveness of 
alternative sanctions to deter such conduct 
in the future by the employee or others. 

Section 43.06 

An employee subject to disciplinary action may 
grieve the action within 15 workdays of receipt 
of the Decision under the negotiated grievance 
procedure in Article 11 of this agreement. Such 
grievance must be filed with a management 
decision maker at least one level higher in the 
supervisory chain of command than the Deciding 
Official in the decision to discipline. Such 
grievance shall be filed at a step in the 
negotiated grievance procedure higher than Step 
1. This grievance right shall be stated in the 
decision letter. 

Section 43.07 

A. Letters ofreprimand will be placed in the 
employee's Official Personnel Folder for the 
period of time specified in the letter but not 
to exceed one year. 

B. Letters of warning will not be placed in the 
employee's Official Personnel Folder. A 
copy will be maintained only by the 
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employee's immediate supervisor and will be 
destroyed one year following the date of 
issuance or sooner, if appropriate. 

Section 43.08 

NTEU will receive sanitized copies of any 
advance notice letters that are issued pursuant to 
this Article when the employee receives such 
letter. NTEU will also receive any decision 
letters, when the employee receives such letter. 
where it has not previously been designated as 
the employee representative in the matter. 

Section 43.09 

Each advance notice letter and final decision 
letter issued pursuant to this Article will contain 
a notification of the right to representation, 
including NTEU representation and the name, 
telephone nwnber and mail routing symbol of the 
current NTEU Chapter president. 

Article 44 
Adverse Ac1:ions 

Section 44.01 

A. For the purpose of this Article an adverse 
action is defined as a suspension for more 
than fourteen (14) days, reduction in grade 
or pay, furlough for 30 days or less, or 
removal. 

B. Adverse actions will be taken under 5 
U.S.C. Chapter 75 only for such cause as 
will promote the efficiency of the service. 

C. A meeting between an employee and the 
Employer during which the principal topic of 
discussion is adverse action or potential 
adverse action against the employee will 
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entitle the employee to request to be 
accompanied by the National field 
representative and either the NTEU 
president or area steward during such 
meeting. If such a request is made it will be 
honored 

D. The procedures of this Article do not apply 
to any bargaining unit employee serving a 
probationary or trial period or an employee 
under a temporary appointment. The merits 
of such employees' removals are not subject 
to the grievance/arbitration procedures of 
this agreement. 

Section 44.02 

A. In all cases of proposed adverse action an 
employee will be given at least a thirty (30) 
calendar day advance written notice stating 
the specific reasons for the proposed action. 

B. The employee will be given a reasonable 
time, but not less than ten workdays, to 
respond orally and/or in writing, and to 
furnish affidavits and other documentary 
evidence in support of the reply. 
Reasonable requests for an extension will be 
granted if submitted in writing prior to 
expiration of the time allowed stating the 
reasons for desiring more time. The 
proposal notice will specify who will receive 
the oral and/or written reply. In making a 
reply the employee may set forth mitigating 
circumstances and give reasons as to why 
the proposed action should not be effected. 

C. The proposal shall inform the employee of 
the right to review the material relied upon 
to support the reasons for the action given in 
the notice. Copies of the material relied 
upon will be furnished to the employee if 
requested. When the Employer has relied 
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upon the statements of witnesses to support 
the reasons for the proposed action, the 
Employer will include these statements in 
the material relied upon and make them 
available to the employee. 

D. The employee will have the right to be 
represented in the preparation and 
presentation of the reply. The employee and 
his/her representative will receive a 
reasonable amount of official time to 
prepare and present the reply. 

E. The Employer will make a written summary 
of the employee's oral reply. A copy of the 
summary will be included in the material 
relied upon. 

Section 44.03 

The final decision in an adverse action covered 
by this Article must be made by a higher level 
official than the official who issued the notice of 
proposed action. The decision letter will state 
which charge or charges are sustained. 

In deciding what action may be appropriate, the 
Employer will give due consideration to the 
relevance of any mitigating and/or aggravating 
circumstances. The "Douglas factors" included 
herein for purposes of illustration, are neither 
meant to be exhaustive nor intended to be 
applied mechanically, but rather to outline the 
tolerable limits ofreasonableness: 

A. The nature and seriousness of the offense, 
and its relation to the employee's duties, 
position, and responsibilities, including 
whether the offense was intentional or 
technical and inadvertent, or was committed 
maliciously or for gain, or was frequently 
repeated; 
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B. The employee's job level and type of 
employment including supervisory or 
fiduciary role, contacts with the public, and 
prominence of the position; 

C. The employee's past disciplinary record; 

D. The employee's past work record; including 
length of service, performance on the job, 
ability to get along with fellow workers, and 
dependability; 

E. The effect of the offense upon the 
employee's ability to perform assigned 
duties; 

F. Consistency of the penalty with those 
imposed upon other employees for the same 
or similar offenses; 

G. The notoriety of the offense or its impact 
upon the reputation of the agency; 

H. The clarity with which the employee was on 
notice of any rules that were violated in 
committing the offense, or had been warned 
about the conduct in question; 

I. Potential for the employee's rehabilitation; 

J. Mitigating circumstances surrounding the 
offense such as unusual job tensions, 
personality problems, mental impairment, 
harassment, or bad faith, malice or 
provocation on the part of others involved in 
the matter; and 

K. The adequacy and effectiveness of 
alternative sanctions to deter such conduct 
in the future by the employee or others. 
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Section 44.04 

Tue thirty (30) calendar day advance written 
notice is not required in those cases when the 
crime provision is invoked; i.e., when there is 
reasonable cause to believe the employee has 
committed a crime for which a sentence of 
imprisorunent may be imposed. 

Section 44.05 

In the event the Employer sustains the reasons 
and effects an adverse action against a 
bargaining unit employee, the employee may 
appeal the dedsion to the Merit Systems 
Protection Board in accordance with applicable 
law or NTEU may directly invoke arbitration in 
accordance with the terms of this agreement, 
but only one of these avenues ofreview may be 
pursued. 

Section 44.06 

NTEU will receive sanitized copies of any 
advance notice letters that are issued pursuant to 
this Article when the employee receives such 
letter. NTEU will also receive any decision 
letters, when the employee receives such letter, 
where it has not previously been designated as 
the employee representative in the matter. 

Section 44.07 

Each advance notice letter and final decision 
letter issued pursuant to this Article will contain 
a notification of the right to representation, 
including NTEU representation and the name 
and telephone number and mail routing symbol 
of the current NTEU chapter president. 
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Article 45 
Performance-Based Actions 

Section 45.01 

In proposing action against an employee based 
on unacceptable performance, the Employer will 
act in accordance with applicable law and 
regulations. 

Section 45.02 

Throughout the appraisal period, supervisors 
should apprize employees of their performance 
on an ongoing basis. Employees are to be 
notified as soon as possible of any performance 
deficiencies. In any action taken in connection 
with unacceptable performance, the supervisor 
will provide as much guidance and assistance as 
possible to help improve the employee's 
performance. 

Section 45.03 

The Employer will consider lateral reassignment 
of an employee based on unacceptable 
performance before it acts to reduce in grade or 
remove an employee for unacceptable 
performance. 

Section 45.04 

The steps outlined in this section do not 
constitute a grievance; this Article is not 
intended to change the rights and obligations set 
out in Article 11 of this Agreement 
(Grievances). 

Before proposing to take action against an 
employee for unacceptable performance, the 
supervisor will issue a letter of requirements. 
This document will provide a 90 calendar day 
period within which the employee's unacceptable 
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performance must improve. The employee will 
be informed as to which critical elements are 
being performed unacceptably. Specific 
instances of poor performance will be identified. 
Documentation of unacceptable performance 
will have been provided to the employee, 
consistent with Article 18, Section 18.07 of this 
agreement. This written documentation is the 
only documentation that can be relied on by a 
supervisor to find an employee's performance 
"unacceptable." The letter will also state what 
the employee has to do to improve performance 
above the unacceptable level during the 
opportunity period and will indicate the type of 
guidance and review the supervisor will provide 
during the opportunity period. The letter also 
will state the following: 

A. That the employee may have a 
representative, including an NTEU 
representative, and may reply to the 
Employer's letter orally and/or in writing; 

B. That the employee will be given a 
reasonable amount of official time to 
prepare to do so; 

C. That the written and/or oral reply be 
provided no later than ten workdays after 
the notice period had begun; 

D. The name, telephone number, and room 
number of the current president of the local 
NTEU Chapter. 

Section 45.05 

If, after the end of the opportunity period, the 
employee's unacceptable performance has not 
improved, a performance-based action, if any, is 
to be accomplished in accordance with the 
following procedures: 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Department o(Energv Headquarters/National Treasury Emplovees Union 
Collective Bargaining Agreemt,nt 

A. The Employer will give each employee 
whose performance remains unacceptable a 
thirty-day notice period. 

B. The thirty (30) days begin when the 
Employer gives the employee a letter of 
proposed adverse personnel action, based on 
the continued unacceptable performance. 
This letter will list the critical elements that 
the employee has performed unacceptably 
during the opportunity period as well as 
specific examples of the employee's 
performance which have not been corrected 
following the issuance of the letter of 
requirements. 

C. This letter will state the following: 

1. That the employee has a right to a 
representative including an NTEU 
representative, and may reply to the 
Employer's proposed action orally 
and/or in writing; 

2. That the employee will be given a 
reasonable amount of official time to 
prepare to do so; 

3. That the written and/or oral reply be 
provided no later than ten workdays 
after the notice period had begun; 

4. 

5. 

6. 

That the Employer will make a 
written summary of the employee's 
oral reply and provide a copy to the 
employee; 

That copies of all evidence upon 
which the Employer is relying in the 
matter will be provided upon request; 

That any reply and final decision in 
the matter will be heard by a higher 
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level manager in the organization 
than the one who proposed the action 
should a higher level manager exist 
and 

7. The name, telephone number, and 
room number of the current president 
of the local NTEU Chapter. 

Section 45.06 

Employee performance which occurred more 
than one calendar year prior to the date on 
which the employee received the letter of 
proposed adverse action will not be relied on to 
support the proposal. Additionally, employee 
performance which was not specifically 
identified in the proposed adverse action will not 
be relied on to reach a final decision. 

Section 45.07 

The NTEU will receive sanitized copies of any 
advance notice letters that are issued pursuant to 
this Article when the employee receives such 
letter. The NTEU will also receive any decision 
letters, when the employee receives such letter, 
where it has not previously been designated as 
the employee representative in the matter. 

Article 46 
Smoking 

A Definitions 

1. Smoking. The activity involving 
lighted cigar, cigarette, pipe, or 
tobacco products. 

2. Designated Smoking Areas. An area 
which is identified by a sign reading, 
"Designated Smoking Area" and 
includes the international smoking 
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symbol, where personnel may smoke 
cigarettes only. 

B. General requirements 

I. Smoking is prohibited in the 
Montgomery County, Maryland DOE 
(Germantown) facilities. 

2. 

3. 

4. 

Smoking is prohibited in all DOE 
facilities in the Washington, D.C. 
area with the following exceptions: 

The interior courtyard of the south 
building; 

The ground floor courtyard (east 
pedestrian mall), between the north 
and south buildings. 

C. The Employer will make available, at no cost 
to employees, smoking cessation clinics for 
bargaining unit employees who wish to stop 
smoking. 

D. The Employer will include in its vacancy 
announcements the following: 

"DOE supports the policy ofrestricting 
smoking in all Federal facilities. Smoking 
(cigarettes only) is permitted only in 
designated smoking areas." 

E. If complaints are registered concerning 
smoking locations, the parties will meet to 
attempt to resolve the complaints. 

Article 47 
Flexiplace 

Section 4 7 .01 

A. Flexiplace is a work arrangement that 
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permits an employee to work at home or at 
another approved work site away from his 
or her traditional work site. The parties are 
committed to maximizing the use of 
flexiplace so that employees have maximwn 
flexibility without adversely affecting the 
agency's mission. 

B. Participants may be permitted to work at 
flexiplace work sites full days or a portion of 
a day. There is no limit to how the work 
schedule may be configured so long as the 
scheduling is neither disruptive to the work 
that remains in the office nor causes an 
unreasonable burden on those who choose 
not to work flexiplace. 

C. The parties recognize that the benefits of 
flexiplace include: 

improving the quality of worklife and job 
performance and increasing productivity; 

improving morale and reducing stress by 
giving employees more options to balance 
work and family demands; 

decreasing traffic and parking congestion, 
energy conswnption, and air pollution; 

providing services when the regular office is 
closed; 

extending employment opportunities to 
employees with disabilities, including 
employees who have partially recovered 
from work-related injuries who can do the 
job from an off-site location; 

potentially enhancing recruitment and 
promoting diversity by expanding the 
geographic recruitment pool. 
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D. Unless specifically changed by the terms of 
this article, all other terms and conditions of 
employment as outlined elsewhere will 
remain the same for employees participating 
in the Flexiplace program. 

E. The parties recognize that in order for the 
Flexiplace program to be successful, 
supervisors will manage employees by 
results, e.g., evaluate employee success by 
their output, rather than process. 

Section 4 7 .02 

A. Employee participation is voluntary and 
subject to management approval. When 
considering an employee's request to work 
flexiplace, the supervisor should consider 
restructuring the employee's work to 
accommodate the request. 

B. To be considered for a flexiplace 
arrangement or to continue to work on a 
flexiplace arrangement, an employee must 
meet the following criteria: 

I. 

2. 

3. 

4. 

5. 

The employee has been with the 
agency for one year. 

The employee has been in the first 
tier organization for more than six 
months. 

The employee's performance has not 
dropped below a Level 2. 

The employee has not received any 
disciplinary/adverse action in the last 
six months that would impact the 
integrity of the Flexiplace Program. 

The employee has suitable work to 
do on flexiplace. Work suitable for 
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flcxiplace depends on job content 
rather than job title, type of 
appointment, or work schedule. For 
example, telecommuting is feasible 
for work that requires thinking and 
writing - data analysis, reviewing 
grants or cases, writing decisions or 
reports; telephone intensive tasks -
setting up a conference, obtaining 
information, following up on 
participants in a study; and for 
computer-oriented tasks -
programming, data enlry, and word 
processing. Work may not be 
suitable for Flexiplace if the 
employee needs to have: 

extensive face-to-face contact with 
supervisors, other employees, clients 
or the general public; 

access to material which is routinely 
required to accomplish assignments 
and cannot be removed from the 
official duty station; 

special facilities or equipment that 
arc not available off-site. 

C. Employees may participate in flexiplace for 
medical reasons, or to care for a family 
member, as that term is defined in the 
glossary of this agreement. In addition to 
meeting the above conditions, the Employer 
may require that medical documentation be 
provided in accordance with the procedures 
specified in Article 27, Section 27.03.D. 

Section 4 7 .0.3 

A. An employee requesting a flexiplace 
arrangement will develop a plan to submit to 
his or her supervisor that includes such 
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infonnation as the type of work to be done 
at the flexiplace site, the days to be worked 
at the flexiplace site, etc. The employee and 
the supervisor will work together to make 
any necessary adjustments to the plan 
before it is finalized. The employee's plan 
will be approved if he/she has sufficient 
work to do at the alternate site, and it does 
not conflict with a mission necessity or 
training. 

B. The Employer will approve or deny the 
employee's request within 5 days of 
submission. Once approved, the employee 
and the supervisor will enter into a 
Flexiplace Work Agreement that 
incorporates the employee's work plan. 

C. Any time an employee believes he or she 
needs to permanently or temporarily return 
to work in the office, the employee will 
normally provide management with thirty 
(30)calendar days notice of the needed 
change, except in emergency situations. 

D. Employer decisions regarding Flexiplace 
may be appealed by filing a "Step One" 
grievance in accordance with Article 11, 
Section 11.09. If the matter is not resolved 
at Step One, the matter may be appealed to 
arbitration, in accordance with the provisions 
of Article 12. The arbitrator, after hearing 
the case, will issue a bench decision. 

Section 47.04 

A. Flexiplace home work sites require adequate 
work space (a room or a portion of a room 
which is adequate for the performance of 
official duties), light, basic residential tele
phone service, power, adequate environmen
tal conditions, smoke alarms, and adequate 
security. The Employer will not pay for any 
of these requirements. 
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B. The employee will be available at the 
assigned alternate site unless on pre
approved leave or lunch, or if he/she has 
given the manager prior notice and has 
received permission to modify the work day. 
The supervisor and the employee will work 
out appropriate protocols to ensure 
employee availability. For purposes of 
timekeeping, employees participating in the 
flexiplace program will provide appropriate 
information necessary to accurately 
document their time and hours worked. 

C. The Employer is not responsible for paying 
any extra costs the employee may incur for 
working at home, e.g., adding an additional 
telephone line. 

D. Employees will comply with all required 
security measures and disclosure provisions 
so that at no time are security or Privacy 
Act requirements compromised. 

E. Employees will comply with applicable gov
ernment regulations governing infonnation 
management and electronic security proce
dures for safeguarding data and data bases. 

F. To ensure that Information Systems and 
sensitive infonnation procedures are in place 
at the alternate work sites, the Employer 
may inspect the employee's work site with 
twenty-four (24) hours notice to the 
employee. The notice will include the date 
and approximate time of arrival, the number 
of management officials coming to the site, 
the estimated duration of the inspection and 
other appropriate information. The 
employee may arrange for an NTEU 
representative to accompany the manager to 
the inspection. 
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G. Employees must notify their supervisor of 
any accident or injury which occurs at the 
alternate work place during the course of 
the scheduled work period and complete the 
necessary paperwork. 

Section 47.05 

A. The equipment necessary to work at the 
alternate site must be available. To the 
extent feasible, the first tier organization will 
provide the employee equipment from 
available surplus, including equipment which 
can be made available from the surplus of 
other first tiers, although it is not under any 
obligation to purchase equipment for this 
purpose or to deny it to others who may 
need it. Should the first tier be unable to 
provide the equipment from its available 
supply, the employee will have to provide it 
through his/her own means. The 
Department of Energy retains ownership 
and control of any and all hardware, soft
ware, telecommunications equipment and 
data placed in the alternative work site by 
the government. 1bis equipment is to be 
used for official business only. 

B. Employees will protect all government 
records and data against unauthorized dis
closure, access, mutilation, obliteration, or 
other unauthorized use. 

Article 48 
Reorganization/Relocation 
Notification Procedures 

Section 48.01 
The Employer and NTEU agree that a stable 
and healthful office environment which 
contributes to employee comfort, productivity 
and job satisfaction is an important organizational 
objective. When the Employer determines that it 
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is necessary to reorganize or to physically 
relocate employees, it will provide advanced 
notification to NTEU to begin a cooperative 
discussion. 1he objectives are for the 
reorganization/relocation to be thoroughly 
coordinated with NTEU, well planned and 
implemented promptly, in accordance with 
procedures outlined in this Article, and to 
minimize adverse impact upon staff and 
organizational disruption. A standard notification 
form must be used and is available from Labor 
Relations. 

The parties will jointly develop general guidelines 
in each separate facility where bargaining unit 
employees are located. Where these guidelines 
are not able to be met, management will be 
expected to distribute existing space fairly 
among all occupants of the building who are 
under the administrative control of the Employer. 

Section 48.02 - Definitions 

For the purpose of this Article: 

A. "Relocation" means a physical move of the 
employee(s) in a work unit from one 
worksite (e.g.: office, suite of offices, shop, 
building) to another. Temporary on-site 
relocation, ofless than thirty (30) days 
duration, for office refurbishing (e.g., 
painting and carpeting) will not be subject to 
this notifaation procedure; if seating or 
office layout arrangement are changed 
formal notification will be made. 

B. "Reorganization" means at a minimwn, 
organizational change, including transfer of 
function, involving the elimination, addition, 
or realignment or redistribution of functions, 
employees, or responsibilities among or 
within Departmental components. 
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C. "Advanced Notice" means written 
notification submitted as soon as there has 
been a determination to reorganize or 
physically relocate employees. 

D. ''Notice" means written notification, 
submitted as much in advance of the 
proposed implementation date as possible, 
but in no case less than three (3) work 
weeks prior to a proposed implementation 
date. 

E. "Implementation Date" means the calendar 
day proposed by management for 
effectuation of the proposed change in 
working conditions which is described in the 
Notice, and by which it seeks to fulfill any 
statutory obligation to negotiate in good faith. 

F. The parties also recognize that Executive 
Order 12871 required an opportunity to 
bargain over subjects set forth in 5 U.S.C. 
7106(b )(I). Management and NTEU agree 
tha~ within 90 days of signing this 
agreement, an MOU will be executed by the 
parties explaining those matters covered by 
5 U.S.C. 7106 (b)(l); i.e., the numbers, 
types, and grades of employees or positions 
assigned to any organizational subdivision, 
worlc projec~ or tour of duty, or on the 
technology, methods, and means of 
performing work, that require advance 
notice and how that notice will be satisfied. 

Section 48.03 - Disclosure of Plans 

A. Where the Employer wishes to reorganize, 
the Employer will give Notice to NTEU and 
provide, as appropriate, the following initial 
information: 

I. reason(s) for the reorganization, 
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2. 

3. 

a list with the names, position titles 
and grades of all affected employees, 

approved mission and function 
statements for the existing and the 
proposed organizations, 

4. staffing charts for the existing and 
the proposed organizations, 

5. a. a list of officially classified 
position descriptions then 
complete, if any, with copies of 
each position description listed, 

b. a list of positions for which 
classification action is pending, 

6. a list of known vacancies in the new 
organization, 

7. projected adverse impact resulting 
from the reorganization, if any, 

8. a proposed implementation schedule, 
and 

9. any proposed written employee 
notices. 

B. Where the Employer wishes to relocate 
employees, the Employer will give Notice to 
the appropriate NTEU Chapter( s) and 
provide, as appropriate, the following initial 
information. The parties agree that a 
streamlined notification process may be 
appropriate for minor relocation: 

I. reason(s) for the relocation 

2. a. a list with the names, position 
titles and grades of all affected 
employees and their supervisors, 
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3. 

4. 

5. 

6. 

7. 

8. 

9. 

b. a list of names, job titles, and the 
employer of all contractors 
occupying work space in 
existing and/or proposed sites 
seating charts. 

floor plans and seating chart(s), 
drawn to scale, for both the existing 
and proposed organizational locations, 

whether the proposed relocation is 
intended to be temporary or 
pennanent and the expected duration 
ofresidency in temporary space, 

infonnation concerning anticipated 
changes in provision for NTEU 
office space, parking facilities, lunch 
facilities, security provisions, 

health and safety testing and results, 
if any, 

projected adverse impact resulting 
from the relocation, if any, and a 
statement concerning how the 
determination was made together 
with any relevant documentation. 

a proposed implementation schedule, 
and 

any proposed written employee 
notices. 

C. Where NTEU and DOE cooperatively 
develop the reorganization or relocation 
proposal, they will jointly sign a 
memorandum indicating concurrence and 
transmit it to Headquarters Labor Relations 
Services, thus eliminating the need for 
formal notification. 
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D. After receipt of the initial Notice and the 
infonnation described in Section 48.03.A, 
and 3.B., NTEU may, as soon as possible, 
but no later than five (5) work days after 
receipt, request to meet with the Employer 
for a detailed briefing and to discuss the 
proposed change and the infonnation 
supplied with the notification, or to comment 
or otherwise make suggestions concerning 
the implementation plan. NTEU concerns 
raised at 1he meeting regarding adverse 
impact which will result from the proposed 
change will be discussed. Such meeting 
shall not preclude formal negotiations. For 
relocations which involve large numbers of 
employees (e.g. more than 100 employees) 
or relocations which involve significant 
geographical movement (e.g. from 
Gennantowo to Forrestal or Forrestal to 
Gennantowo), NTEU will be allowed a one
week ext.,nsion of the nonnal three- week 
time frame upon written request to 
Headquarters Labor Relations Services 
within ten (I 0) days of the initial notice. In 
all other cases or where NTEU is making a 
further request for extension of time, NTEU 
will provide Headquarters Labor Relations 
Services notice within ten (10) workdays of 
initial notice or within two (2) days of the 
extension referenced above, that an 
extension of time required for consideration 
of the proposal is needed. Such notice will 
state the J,ength of extension needed and the 
reason for the extension. 

E. NTEU requests under 5 U.S.C. 7114(b)(4) 
for additional infonnation will be honored as 
required by statute. No fonnal Notice to 
NTEU, under this Article, will be considered 
completed until information required under 5 
U.S.C. 7114(b)(4) has been provided. 

F. If prior to final implementation, the Employer 
concludes that minor modification of the 
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original plan is necessary and employee 
Msignments will change as a result, the 
Employer shall notify and discuss these 
changes with NTEU. Minor adjustments to 
dte original plan will not constitute a 
separate proposal for the purposes of this 
Article. However, such proposed 
modifications shall be processed, as 
necessary and appropriate, in accordance 
with this Article. 

Section 48.04 

When allocating office space in conjunction with 
a relocation, or, if appropriate, subsequent to a 
reorganization, employees will be given a choice 
in office selection. That choice will be 
consistent with work demands that necessitate 
that functions be adjacent to one another or in 
specific locations (e.g., sharing equipment or 
customer service). Moves will not be made only 
to accommodate individual promotions or 
additions to an organizational unit. The order in 
which employees will be offered a selection is as 
follows: 

1. Full time employment status 
2. Grade 
3. Time in grade 
4. DOE seniority 
5. Service computation date 
6. Flip of a coin 
7. Part time employment status in the same 
sequence as above. 

Federal employees will get priority for space 
over contractors. 

Section 48.05 

The Employer will not implement proposed 
reorganizations/relocations prior to the 
conclusion of negotiations and fulfillment of its 
bargaining obligations under statute or prior to 
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the expiration of the appropriate time period if no 
proposals are offered. Nothing in this Article 
shall be construed to waive this statutory right. 
Administrative and Personnel officials will not 
implement reorganization or relocation changes 
prior to receiving clearance from Headquarters 
Labor Relations. 

Article 49 
Parking Management 

Section 49.01 - Policy 

To ensure that DOE-controlled parking facilities 
are operated in a manner responsive to the 
needs of the Department , and for the maximum 
benefit to the employees, assignment of the 
DOE-controlled parking spaces will be in 
compliance with the national energy 
conservation policies, and the Government-wide 
parking policies issued by the General Services 
Administration (GSA) Federal Property 
Management Regulations (FPMR) Temporary 
Regulation D-69, Supplement II (Title 41, Code 
of Federal Regulations, Part 101-120, Federal 
Employee parking, 49, FR4469 (1984), the DOE 
Order and criteria set forth in the order. Parking 
fees shall be assessed to recover the cost of 
operating a parking facility. 

Section 49.02 - Parking Committee 

The Doe Parking committee shall be composed 
of a representative designated by Chapter 213 
and another by management. They will select a 
mutually acceptable third member on an ad hoc 
basis or long term basis, should a dispute arise 
between the two designated members and be 
unresolved due to the lack of a third member. 
The appointment of a third member shall be 
resolved by a meeting between an NTEU staff 
person and a management representative. The 
two representatives will see if a majority 
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decision can be reached with regard to the 
selection of a third party. If not they will select 
an impasse resolution process. The Parking 
Committee will be actively involved in the 
analysis of any recompetition regarding the 
rewarding of the contract to operate the 
Forrestal parking facility. Management reserves 
the right to make a final decision in awarding the 
contract. NTEU reserves the right to bargain 
impact and implementation. 

Section 49.03 - NTEU Parking 

The parties agree that NTEU Chapter 213 will 
be issued two (2) reserved and three (3) at-large 
permits in the Forrestal parking facility. 

The parties agree NTEU Chapter 228 will be 
issued temporary passes whenever they have 
labor management business in the Forrestal 
Building. Chapter 228 understands that prior 
telephone notice will expedite the issuance of a 
temporary permit. Chapter 228 will be issued 
two at large permits for the F orrestal parking 
facility. 

Section 49.04 - Duration 

This article may be reopened for modification by 
mutual consent of the parties any time after the 
first year of its existence. Any request for 
reopener shall be reduced to writing and 
delivered to the lead management appointee of 
the Parking Committee, where the Union is the 
moving party, or to the Chapter President if 
management is the moving party. A meeting 
will be convened to discuss the reasons for the 
reopener. If agreed to, either party or both 
parties may offer changes and/or new language 
during the open period. 
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Article 50 
Headquarter-s Transit Subsidy Program 

In recognition ofDOE's role in conserving 
energy and of Headquarters and NTEU's roles 
as positive supporters of energy-saving 
measures such as public transportation, the 
parties agree to the following measures to 
promote employee use of the Subsidy for Energy 
Employees' Transit (SEET) Program. 

Effective January I, 2000, the agency will 
participate in the transit subsidy program to the 
maximum extent possible (currently $65 per 
month, but this may change if the maximum 
possible amount changes) as long as such 
participation does not adversely impact the 
availability of funds for employees' salaries, 
promotions, or awards. At the outset of each 
fiscal year, DOE will provide NTEU with 
budgetary information that establishes the 
funding source. If that source changes, DOE 
will provide NTEU with updated budgetary 
information that enables NTEU to see where 
funds are coming from to support this program. 

If management claims the unavailability of funds 
to pay public transportation subsidies or foresees 
adverse impact on funds for employees' salaries, 
promotions, or awards at any level of the 
organization, management will provide NTEU 
with documentation to support the claim and 
both parties shall reserve the right to reopen 
negotiations with respect to this claim. 

Applications for participation in the program will 
be available in the NTEU offices at Forrestal 
and in Germantown, in addition to other locations 
identified by Management. Distribution of fare 
cards will be based on an employee's ZIP code 
to ensure that those employees whose 
commuting expenses are less than the maximum 
level of the subsidy are not in jeopardy of being 
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overpaid. In order to receive a farecard under 
the SEET program, employees must certify that 
the farecard will be used for their commute to 
work only and that they are not receiving any 
other form of transportation subsidy from the 
Federal government, such as a carpool permit 
for parking at a Federal building. 

The Headquarters Transit Subsidy Program will 
be announced to employees in an all-employee 
notice and in joint NTEU-DOE briefing 
meetings. At the meetings, the parties will 
explain the program and answer questions. 
Unanswered questions will be answered within 7 
days. NTEU will be provided 30 minutes at the 
end of the meeting to meet with employees 
without the Employer present. All time spent in 
the briefing and in follow-up meetings will be 
administrative time for impacted employees and 
official time for union representatives. 

Article 51 
Duration and Termination 

Section 51.01 

This agreement shall remain in full force and 
effect for three years from the date it is 
approved by the Director of Personnel, 
Department of Energy. It shall be automatically 
renewed for one year unless either party gives 
written notice to the other not earlier than eight 
months before the termination date and not later 
than six months before the termination date that 
it desires to terminate, amend, or modify this 
agreement. Such written notice shall be 
accomplished by forwarding to the other party 
any proposed amendments or modifications to 
the agreement. 
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Section 51.02 

Should the agreement be renewed for one year, 
it will be automatically renewed annually unless 
either party gives written notice to the other not 
earlier than 105 calendar days and not later than 
60 calendar days prior to the new termination 
date and each subsequent anniversary date that 
it desires to terminate, amend, or modify this 
agreement. Such written notice shall be 
accomplished by forwarding to the other party 
any proposed amendments or modifications to 
the agreement. 
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Glossary 

NTEU Officers: Any member of an NTEU Chapter who has been duly elected, in accordance with 
the NTEU Bylaws, to serve on a Chapter's Executive Committee. Currently, there are two such 
Committees, one for Chapter 213 and the other for Chapter 228. The Committee for Chapter 213 is 
composed of the President, Executive Vice President, 5 Vice Presidents, a Secretary and a 
Treasurer. The Committee for Chapter 228 is composed of the President, Executive Vice President, 
Vice President/Secretary, Vice President/Treasurer, and four Vice Presidents. 

NTEU Stewards: Those non-elected individuals designated by Chapter Presidents to serve as 
Stewards for their respective chapters. Up to 32 individuals may b<0 so designated. Additionally, 
NTEU Officers may engage in Stewardship activity and are entitled to official time for representation 
purposes and for appropriate steward training. Both NTEU Officers and NTEU stewards may 
present grievances. An updated list of Officers and Stewards is to be provided to the Employer, 
pursuant to Article 6, Section 6.02. 

NTEU Representatives: All Officers and Stewards ofNTEU. Additionally, this includes 
individuals specifically designated by Chapter Presidents or their d<0signees to act on behalf ofNTEU 
on a specific issue. These individuals will not present grievances. NTEU will notify the Employer of 
these designations as they are made 

Days: Normally means working days, unless specifically identified as calendar days. Working days 
refer to normal business days, and include A WS and flexiplace days, but exclude recognized 
government holidays and days in which the government is closed, such as snow days or closures due 
to agency-wide funding lapses associated with continuing resolutions. 

Official Time: Duty time for which NTEU officers, stewards, and/or representatives have been 
approved to work on union business. It is sometimes also used in reference to the time approved for 
other bargaining unit employees to pursue grievances. This time, however, should be categorized as 
administrative time. 

Family: (Reference Article 27) for purposes of requesting leave under the various family friendly 
provisions, family is defined to include the following: 

I) Spouse and spouse's parents; 
2) Children, including adopted children, and their spouses; 
3) Parents; 
4) Brothers and sisters, and their spouses; 
5) Any individual related by blood or affinity whose close association with the employee is the 
equivalent of a family relationship. 
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In witness whereof, the parties hereto have entered into this agreement. 

For the Department of Energy Headquarters: 

Richard A. Reda 
Chief Spokesperson, DOE Headquarters 
Negotiating Committee 

Stephen F. Durbin 
Member, DOE Headquarters Negotiating 
Committee 

Edward F. Kilroy 
Member, DOE Headquarters Negotiating 
Committee 

Barbara A. Sisson 
Member, DOE Headquarters Negotiating 
Committee 

LindaG. Sye 
Member, DOE Headquarters Negotiating 
Committee 

George M. Tengan 
Member, DOE Headquarters Negotiating 
Committee 

Thomas S. Ryder 

For the National Treasury Employees Union: 

Margaret O'Herron 
Chief Spokesperson, NTEU Negotiating 
Committee 

Alan E. Knight 

Member, NTEU Negotiating Committee 

Joel L. Kristal 
Member, NTEU Negotiating Committee 

Ellis H. Maupin, Jr. 
Member, NTEU Negotiating Committee 

Mark E. Petts 
Member, NTEU Negotiating Committee 

On behalf of the Office of Defense Nuclear Nonproliferation 

Approved: 

Timothy M. Dirks Colleen Kelley 
Director, Office of Human Resource Management NTEU, National President 

Effective Date: 
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APPENDIX A 

"WEINGARTEN" RIGHTS: 

5 U.S.C. 7114(a)(2) provides, in part: 

"An exclusive representative of an appropriate unit in an agency shall be given the opportunity 
to be represented at ... any examination of an employee in the unit by a representative of the 
agency in connection with an investigation if 

(i) the employee reasonably believes that the examination may result in 
disciplinary action against the employee; and 

(ii) the employee requests representation." 

I, -------------~ hereby certify that I received the statement of warning 
printed above on _____ _ 
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APPENDIXB 

I OFFICIAL TIME REQUEST AND REPORT FORM I 
NTEU representative Supeivisor (leave approving official) 

Official time is requested in 
accordance with Article 7 of the 
CBA for the following reason(s): 

__ Negotiations 

__ Dispute resolution 

General labor relations 

Location: _______ _ 

Date: ---------

Est. time needed: ____ _ 

Request is denied because the following worlc situation 
requires the requesters' presence: 

Date & time submitted: -------- Date & time received: ---------

separate here· bottom portion ONLY to be submitted to employee's time & attendance recorder 

Employee's name:--------------------

Date of use: 

Official time used: ____ Negotiations (0 IN); ____ Dispute resolution (0 ID); 

and/or ____ General labor relations (OIG) 

Signature ofleave approving official Date 
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APPENDIXC: 
SAMPLE SUPERVISORY APPRAISAL OF POTENTIAL PERFORMANCE 

Administrative & Staff Programs Team, MA-352, Room 4E-084, Forresta1 Building, 1000 Independence Ave., Wash., DC 

20585-0735 

PLEASE HA VE lHIS APPRAISAL COMPLETED BY YOUR SUPERVISOR 
AND SUBMIT IT WITH YOUR APPLICATION TO 1HE ABOVE ADDRESS 

SUPERVISORY APPRAISAL OF POTENTIAL PERFORMANCE 

Announcement Number: XXX Position: XX:X 

Applicant's Name:------------------

Basis for Level of Potential 
Appraisal Performance 

Please place an "x" as RANKING FACTORS Please place an "x" as 

appropriate: (Knowledges, skills, abilities, and personal characteristics) appropriate: 

OJP - On-the-Job 4 - Outstanding 

Performance 3 - Above Average 
FT - Formal Training 2 - Satisfactory 

OA - Outside Activities I - Weak 
UA - Unable to Appraise 0 - None 

OJP FT OA UA 4 3 2 1 

I. Ranking Factor 1 from the vacancy announcement 

2. Ranking Factor 2 from the vacancy announcement 

3. Ranking Factor 31 from the vacancy announcement 

Etc. Depending on the number of Ranking Factors included in 
the announcement. 

NARRATIVE: Please include any other information pertinent to the applicant's potential knowledge, skills, or abilities 
and personal characteristics that may not be adequately expressed above. (Attac:h additional sheets if needed). 

IN WHAT CAPACITY ARE YOU MAKING THIS APPRAISAL? (Please mark with an "x" as appropriate.) 

--- Present Immediate Supervisor --- Present 2nd Level Supervisor --- Other (Specify) 

--- Former Immediate Supervisor --- Former 2nd Level Supervisor 

PERIOD COVERED BY lHIS APPRAISAL: From: To: 

APPRAISER: 

Signature Date Daytime Telephone Number 

(If this appraisal is submitted directly by the appraiser, the applicant, upon request, will be penn1tted to review and obtain a copy of1t.) 
OE F 3200.2 (9-96) 
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The Secretary of Energy 
Washington, D.C. 20585 

September 26, 2012 

MEMORANDUM FOR ALL DEPARTMENT OF ENERGY EMPLOYEES 

FROM: STEVEN CI-JU~ . d/v 
SUBJECT: Policy Statement on Equal Employment Opp01tunity, 

Harassment, and Retaliation 

I am personally committed to ensuring that the Department of Energy maintains a 
workplace that embraces equal employment opportunity (EEO), and is free from 
harassment and retaliation. 

Equal employment opportunity ensures that applicants and employees are not subjected 
to prohibited discrimination in any aspect of employment. Prohibited discrimination 
includes discrimination or reprisal on the basis of race, color., sex, religion, national 
origin, age, disability (physical or mental), sexual orientation, pregnancy, status as a 
parent, or protected genetic infomrntion. Employmem-relatcd decisions must be based 
on merit, and not on prohibited discriminatory factors. 

Harassment is any unwelcome conduct, verbal, written, or physical, based on prohibited 
discrimination, that: ( 1) has the purpose or effect of unreasonably interfering with an 
employee's work performance; (2) creates an intimidating, hostile, or offensive work 
environment; or (3) affects an employee's employment oppmtunities or compensation. 

Sexual harassment is any unwelcome behavior of a sexual nature, including but not 
limited to, unwelcome sexual advances, requests for sexual favors, physical conduct of a 
sexual nature, or other similar behavior. Sexual harassment is not limited to prohibited 
conduct by a male employee toward a female employee. A male, as well as a female, 
may be a victim of sexual harassment. Similarly, sexual harassment is not limited to the 
actions of a supervisory employee toward a non-supervisory employee; the harasser may 
be an agent of the employer, a supervisory employee who does not supervise the victim, a 
coworker, or a non-employee. 

All employees have the right to work in an environment free from prohibited 
discrimination, unlawful harassment (sexual and non-sexual) and unlawful retaliation. 
You should promptly report any such incident to any management otlicial, or directly 
to the EEO office at your workplace. 

® Printed with soy ink c:m recycled paper 



You are entitled to report such incidents without fear of retaliation. Retaliation is a 
fonn of discrimination where an employee is subjected to an adverse employment 
action or harassment, solely because he or she filed a charge of discrimination, 
participated in an investigation, proceeding or hearing, or took other, similar action in 
opposition to an unlawful employment practice. 

2 

Any employee of the Department of Energy who engages in discrimination, harassment 
or retaliation in violation of the law or of this policy is subject to disciplinary action, 
which may include suspension or dismissal. Managers who have knowledge of an act of 
possible discrimination, harassment or retaliation should contact their local EEO or 
Human Capital Office, or the DOE Office of the Ombudsman, for guidance. Managers 
must act promptly and appropriately to eliminate and prevent discrimination, harassment 
and retaliation in the workplace. 

Employees who wish to file a formal EEO complaint regarding discrimination, 
harassment, or retaliation must contact an EEO Counselor within 45 calendar days of the 
date of the alleged discrimination, or 45 calendar days from the date on which they 
reasonably become aware of the discrimination. The complaint process provides a 
prompt, thorough, and impartial investigation. The Department will seek to protect the 
confidentiality of harassment and retaliation allegations, to the extent possible, and will 
share information only with those who have a need to know in the performance of their 
official duties. Funhermore, it is the responsibility of the Department to address matters 
before they reach the level of severe and pervasive harassment, with the goal of 
preventing harassment before employees have been subject to actionable harm. 
Accordingly, the Department may choose to conduct an inquiry into the matter, even in 
the absence of an equal employment opponunity complaint. 

For more infonnation regarding harassment in the workplace, or information on how to 
file an EEO complaint, go to http://diversity.energy.gov, and click on "Protecting Civil 
Rights." 
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The Secretary of Energy 
Washington, DC 20585 

March 3, 2011 

MEMORANDUM FOR HEADS OF DEPAR1MENTAL ELEMENTS 

FROM: 

SUBJECT: 

STEVEN CHU ~ (b 
Equal Employment Opportunity and Diversity 
Policy Statement 

The Department of Energy's mission is critical to our Nation's success. We are charged 
with advancing our country's national and energy security, and harnessing science to 
solve our energy and climate change problems. Maximizing our impact, a key to our 
continued success - and to America's prosperity in the 21 51 century - lies in our ability to 
attract, retain, and nurture the best and the brightest from all walks of life. The DOE 
management principle, "We will treat our people as our greatei1t asset," is a principle all 
DOE employees should carry out every day. · 

To this end, I expect all Department and contractor employees to fully embrace the 
concepts of equal employment opportunity (EEO) and diversity in the workplace. Equal 
employment opportunity means that applicants and employees are not subject to 
prohibited discrimination in any aspect of employment. Prohibited discrimination 
includes discrimination or reprisal on the basis of race, color, sex, religion, national 
origin, age, disability (physical or mental}, sexual orientation, parental status, or protected 
genetic information. EEO mandates that all employment-related decisions be based on 
merit and not or:i prohibited discriminatory factors. Prohibited discrimination is not 
tolerated at the Department of Energy and appropriate corrective and/or disciplinary 
action will be taken where it is found to have occurred. 

At DOE, diversity is more than just an abstract concept and goes beyond compliance with 
EEO requirements. Rather, diversity is a core value and strategic business imperative. It 
is an important consideration in every aspect of what we do. 

Together, we foster a culture of inclusion, mutual trust, and respect. This allows all 
employees equal opportunities to achieve their full potential. As long as we continue to 
embrace the concepts of EEO and diversity, I believe.that the Department will continue 
to maintain its world-class status and position itself more effectively to accomplish the 
important mission entrusted to us by the American people. 
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The Secretary of Energy 
Washington, DC 20585 

October 5, 2012 

MEMORANDUM FOR ALL FEDERAL AND CONTRACTOR EMPLOYEES 

FROM: STEVEN CHU ~ r!lt1t/ 
SUBJECT: Employee Concerns Program Statement 

One of our highest priorities at the Department of Energy (DOE) is to ensure the 
protection of all of our employees, our Nation, and the environment. In pursuit of that 
goal, DOE Federal and contractor employees work diligently to ensure that all programs 
and activities are performed in an effective, safe, healthful, and environmentally sound 
manner. 

Fostering a climate that encourages the free and open expression of Federal and 
contractor employee concerns is essential to the safe and efficient accomplishment of the 
Department's mission. DOE Federal and contractor employees serve as the principal 
source for the discovery of conditions that could negatively affect the quality or safety of 
operations. As such, all DOE Federal and contractor personnel have the right - and the 
responsibility- to identify and report concerns associated with the safety, quality, 
envirorunent, health, security, or management of DOE operations without fear of reprisal. 
DOE Federal and contractor employees arc encouraged to discuss concerns with their 
immediate supervisor, or any level of management. In tum, DOE Federal and contractor 
managers are expected to respond respectfully to these concerns in a prompt and effective 
manner to ensure the safe and efficient operation of programs under their jurisdiction. 

In cases where employees are unable to raise issues to management, or are uncomfortable 
doing so, the Department's Employee Concerns Program (ECP) provides an alternative 
forum for reporting concerns. The ECP is available to address any employee concern 
related to environmental, safety, health, or management matters at the Department. The 
ECP offices throughout the Department are structured to ensure that employee concerns 
are addressed in a thorough, fair, and timely manner consistent with DOE Order 442. lA, 
Department of Energy Employee Concerns Program. I expect managers and supervisors 
to actively promote and support the ECP, and to ensure that concerns raised with the ECP 
are adequate! y, effectively, and timely addressed. 

If we are to ensure the continued protection of DOE employee.sand the American public, 
we must foster open and free communication without fear of reprisal. I ask each of you 
to commit to this important goal and to work together to accomplish it. For more 
information about the ECP, and for a listing ofECP field offic:e locations, contact the 
Department of Energy Office of Civil Rights at (202) 586-2218, or visit the ECP website 
at http://energy.gov/diversity/employeeconcerns. 

@ Prinled on recycled paper 



I 
I 
I 
I 
I 
I 
I 
I ATTACHMENT H: 
I No FEAR Act Training Plan 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

U.S. DEPARTMENT OF ENERGY 
NO FEAR ACT TRAINING PLAN 

(2012 Results and 2013 Action Plan) 

Pursuant to regulations issued by the U.S. Office of Personnel Management 
(OPM), all Department of Energy federal employees are required to receive 
training on rights and responsibilities under the federal Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 200:! ("the No FEAR Act"). In 
accordance with OPM Regulation 5 CFR Section 724.203, the Department of 
Energy developed the following plan for implementing the required training. 

TRAINING METHODOLOGY: 

Headquarters: 

By internal emails ("DOECASTS"), DOE Headquarters employees were 
informed of the need to participate in a training module available on the 
Energy Online Learning Center. The module was entitled "No FEAR Act 
Training". A deadline of December 10, 2012, was established to ensure 
that the Department met its regulatory mandate to train its employees by 
December 17, 2012. 

Field Sites: 

DOE field site EEO/Diversity Managers were: 

• 

• 

• 

Directed to develop training plans for implementation at their 
individual sites; 
Informed of the requisite content of the training, and of the deadline 
for completion; and 
Provided with suggested alternatives for training methods, and 
directed to utilize the most appropriate method for their site, based 
on resource availability, local needs, and other such relevant 
factors. 

Many field site EEO/Diversity Managers chose to utilize the online training 
used by Headquarters; some elected to provide live, in-person training. 

INSTRUCTIONAL MATERIALS AND METHOD OF TRAINING: 

Online Learning: 

Staff of the DOE Office of Civil Rights (OCR) previewed several training 
programs, and then developed a customized course entitled "No FEAR 
Act Training." In accordance with OPM regulations, the "No FEAR Act 
Training" program addressed the rights and remedies available to federal 
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employees under antidiscrimination and whistleblower protection laws. 
The training also addressed an employee's right to be free from 
retaliation/reprisal for exercising rights under those laws. The training was 
reviewed by DOE's field site Diversity Managers, the Office of General 
Counsel, and the Office of Human Capital, prior to implementation. 

Live Training 

Field site EEO/Diversity Managers who chose to provide live, in-person 
training were instructed to ensure that such training complied with the 
requirements of the OPM regulations. 

MEANS OF DOCUMENTING COMPLETION OF TRAINING: 

Headquarters: 

The Energy Online Learning Center automatically maintains a record of 
the status of each employee's training effort. Each DOE program office 
was provided with a listing of individuals who had completed the training, 
and each office was then responsible for ensuring that all individuals in 
that program office were compliant. 

Field Sites: 

Field site EEO/Diversity Managers were requested to develop a plan for 
ensuring compliance with the OPM-mandated deadline, and to report to 
the Office of Civil Rights and Diversity on the final participation rates. 
Field site EEO/Diversity Managers took steps to ensure that all employees 
received the training. 

NEW EMPLOYEES: 

In accordance with OPM regulation, the Office of Civil Rights and Diversity is 
working with the Office of Human Capital Management to ensure that new 
employees receive No FEAR Act training within 90 days of their appointment. 

FUTURE TRAINING INITIATIVES: 

OPM regulations mandate new No FEAR Act training on a training cycle of no 
longer than every 2 years, beginning December 17, 2006. The Department will 
update this training plan, as appropriate, for the next training cycle, which is due 
December 17, 2014. 

I 
I 
I 
I 
I 
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United States Department of the Interior 

OFFICE OF THE SECRETARY 

Washington, D.C. 20240 

The Honorable Jacqueline A. Berrien 
Chairwoman 

JUN 4 2013 

U.S. Equal Employment Opportunity Commission 
131 M Street, N .E. 
Washington, DC 20507 

Dear Madam Chairwoman: 

,_,_' ,-_,_, 

w 

Enclosed is the U.S. Department of the Interior's Fiscal Year 2012 Annual Notification and 
Federal Employee Antidiscrimination and Retaliation Act of2002 (No FEAR Act) Report. 
The report was prepared pursuant to Section 203 of the No FEAR Act. 

The report presents an overview of the number of equal employment opportunity complaints 
filed against the Department, the number of complaints that n~sulted in judgments, awards 
and compromise settlements, the amount of money reimbursed to the Judgment Fund, and 
the number of disciplinary actions taken for conduct inconsistent with Federal 
antidiscrimination and whistleblower protection laws. The Executive Summary, found on 
page 1 of the report, provides information on the complaints relevant to the respective areas 
of law cited in the No FEAR Act. 

In accordance with Section 203 of the No FEAR Act, the aforementioned is also being sent 
to the Speaker of the House of Representatives, President pro tempore of the Senate, the 
Chairmen and Ranking Members of the Senate Committee on Homeland Security and 
Governmental Affairs, Senate Committee on Agriculture, Nutrition and Forestry, Senate 
Committee on Appropriations, Senate Committee on Energy and Natural Resources, Senate 
Committee on Environment and Public Works, House Committee and Oversight and 
Government Reform, House Committee on Appropriations, House Committee on Natural 
Resources, House Committee on Science, the U.S. Attorney General, and the Director of the 
U.S. Office of Personnel Management. 

If you have any questions or require additional information, please do not hesitate to contact 
Sharon D. Eller, Director, Office of Civil Rights, at (202) 208-5693 or by email at 
<sharon _ eller@ios.doi.gov>. 

Assistant Secretary 
Policy, Management and Budget 

Enclosure 
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I. EXECUTIVE SUMMARY 

The U.S. Department of the Interior (DOI) provides its annual report as required by Section 203 
of the Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 (No 
FEAR Act), Public Law 107-174. The report requires the DOI to report on the number of 
complaints arising under each of the provisions of law covered by paragraphs (I) and (2) of 
Section 20l(a) in which discrimination was alleged, the disposition of these cases, the amount of 
money required to be reimbursed to the Judgment Fund, and the number of employees 
disciplined for discrimination, retaliation, harassment, or other infractions of a provision of law 
cited in Section 20l(a)(l) or (2) of the No FEAR Act. 

From Fiscal Year (FY) 2011 to FY 2012, the DOI experienced a slight decrease in the number of 
Federal district court cases that resulted in judgments, awards and compromise settlements. In 
FY 2012, the DOI was required to reimburse the Judgment Fund a total of$137,442 for five 
Federal district court cases filed against the DO!. There was one designated attorney's fee of 
$44,024.16 from the amount paid. 

During this same period, the DOJ received 352 formal EEO administrative complaints, filed by 
348 complainants. The top five allegations by bases were reprisal, sex, age, disability, and race. 
The top five allegations by issue were harassment (non-sexual), promotion/non-selection, 
assignment of duties, terms/conditions of employment, and evaluation/appraisal. The average 
number of days spent in the investigation stage was 213 days compared to 246 in FY 2011. This 
equates to 13.4 percent reduction in the average number of days a complaint was in the 
investigation stage. 

The DOI received fewer findings of discrimination (three) in FY 2012-a significant decrease 
(67%) from nine findings in FY 2011 from administrative complaints. Among these findings, 
one was an administrative judge decision and two were final agency decisions. One of the 
findings resulted in a suspension of the responsible official. 

The DOI continues to strive for a 21st Century work environment that is diverse, inclusive, and 
free from discrimination and harassment. It recognizes the need to attract, hire, and retain a 
talented workforce to accomplish its mission and the need to build a supportive work 
environment. DOI implemented several strategies to enhance existing efforts and generate new 
opportunities to make DOI the "best place to work" - a place where all employees are valued 
and have equal opportunity and equal access to reach their full potential. 

In March 2012, DOI issued its Diversity and Inclusion Strategic Plan, in accordance with the 
President's Executive Order 13583, Establishing a Coordinated Government-wide Initiative to 
Promote Diversity and Inclusion in the Federal Workplace. The plan supplements existing 
diversity and inclusion strategies and introduces the concept of diversity training and education 
programs that move the focus from traditional anti-discrimination compliance to a broader 
dialogue about organizational development and talent management. During FY 2012, 
approximately 2,000 managers and supervisors received training on diversity and inclusion. 
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II. INTRODUCTION 

Section 203 of the No FEAR Act requires Federal agencies to submit annual reports to the 
Speaker of the House of Representatives, the President pro tempore of the Senate, the Committee 
on Governmental Affairs of the Senate, the Committee on Government Reform of the House of 
Representatives, each committee of Congress with jurisdiction relating to the agency, the 
Attorney General, and the Equal Employment Opportunity Commission (EEOC). This report is 
submitted by DOI to satisfy the reporting requirement of Section 203 of the No FEAR Act. 

III. BACKGROUND 

The No FEAR Act was signed into law on May 15, 2002, and became effective on October I, 
2003. The No FEAR Act requires Federal agencies to be accountable for violations of 
antidiscrimination and whistleblower protection laws and post ce1iain statistical data relating to 
Federal sector EEO complaints filed with the agency. 

Section 203 of the No FEAR Act requires that each Federal agency submit its annual repmi to 
the aforementioned individuals and entities not later than 180 days after the end of each fiscal 
year. Agencies must report on: (a) the number of Federal district court cases arising under each 
of the respective areas of law specified in the No FEAR Act in which discrimination was alleged, 
(b) the status or disposition of the complaints, ( c) the amount of money required to be 
reimbursed to the Judgment Fund, (d) the number of employees disciplined, and (e) any policies 
implemented related to appropriate disciplinary actions against a Federal employee who 
discriminated against any individual or committed a prohibited personnel practice. Additionally, 
Section 203 requires that agencies produce an analysis of the data collected with respect to 
trends, causal analysis, etc. 

The Office of Personnel Management (OPM) has responsibility for the issuance of regulations 
governing implementation of Title II of the No FEAR Act. The OPM published final regulations 
on May 10, 2006. concerning the reimbursement provisions of the Act, final regulations to carry 
out the notification and training requirements of the Act on July 20, 2006, and the final 
regulations to implement the reporting and best practices provisions of the No FEAR Act on 
December 28, 2006. The EEOC issued its final regulations to implement the posting 
requirements of Title III of the No FEAR Act on August 2, 2006. The DOI has prepared this 
report based on the provisions of the No FEAR Act and OPM and EEOC final regulations. 

IV. DATA 

A. Civil Cases 

Section 203(a)( I) of the No FEAR Act requires that agencies include in their annual report "the 
number of cases arising under each of the respective provisions of law covered by paragraphs ( 1) 
and (2) of Section 20l(a) in which discrimination on the part of such agency was alleged." The 
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OPM final regulations at§ 724.302 on reporting and best practices issued on December 28, 
2006, clarify section 203 (I) of the No FEAR Act stating that Federal agencies report on the 
"number of cases in Federal court [district or appellate J pending or resolved ... arising under 
each of the respective provisions of the Federal Antidiscrimination Laws and Whistle blower 
Protection Laws applicable to them ... in which an employee, fonner Federal employee, or 
applicant alleged a violation(s) of these laws, separating data by the provision of law involved." 

DOI reports that during FY 2012, there were five Federal district court discrimination cases 
requiring payment from the Judgment Fund. All five alleged violations of Tille VII of the Civil 
Rights Act of 1964. 

B. Reimbursement to the Judgment Fund 

The OPM published final regulations in the Federal Register on May I 0, 2006, to clarify the 
agency reimbursement provisions of Title II of the No FEAR Act. Section 203(a)(4) of the No 
FEAR Act requires that agencies include in their annual report the amount of money required to 
be reimbursed to the Judgment Fund under Section 201. 

The Financial Management Service (FMS), a Bureau of the U.S. Department of the Treasury, 
provides notice to an agency's Chief Financial Officer within 15 business days after payment 
from the Judgment Fund. The agency is required to reimburse the Judgment Fund within 45 
business days after receiving the notice from FMS or must contact FMS to make arrangements in 
writing for reimbursement. 

In FY 2012, DOI reimbursed the Judgment Fund $137,442 for monies paid on behalf of DOI for 
discrimination complaints that resulted in judgments, awards, or compromise settlements. There 
was one separately designated attorney's fee of$44,024.16 from the amount paid. 

C. Disciplinary Actions 

Section 203(a)(4) of the No FEAR Act requires that agencies include in their annual report "the 
number of employees disciplined for discrimination, retaliation, harassment, or any other 
infraction of any provision of law that is inconsistent with Federal antidiscrimination and 
whistleblower protections. The OPM regulations clarified that these cases refer to the number of 
discrimination cases for which the Judgment Fund paid on behalf of the agency. The regulations 
also defined disciplinary actions to include any one or a combination of the following actions: 
reprimand, suspension without pay, reduction in grade or pay, or removal. The DOI reports that 
in FY 2012 there were no disciplinary actions arising from the five Federal comi cases resulting 
in payments from the Judgment Fund. 

OPM's final regulation also provides that irrespective of discrimination cases in Federal comi, 
Federal agencies are to report the total number or employees disciplined and the specific nature 
of the disciplinary action taken in accordance with agency policy that prescribes disciplinary 
action for discrimination, retaliation, or harassment conduct, and whistleblower protection law 
violations. 
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The DOI reported three findings of discrimination from administrative complaints. One of the 
findings resulted in suspension of the responsible official for violating DOI policies on 
discrimination, retaliation, harassment, and/or other infractions of the Anti discrimination and 
Whistleblower Protection laws included in the No FEAR Act, whether or not in connection with 
a Federal case. 

Final Year-End Data Posted Under Section 30l(c)(l)(B) 

Section 203(a)(5) of the No FEAR Act requires agencies to produce a report on the final year
end data the agency posted under Section 30I(c)(l)(B). 

The final year-end data posted pursuant to Section 30J(c)(l)(B) of the No FEAR Act is 
contained in Appendix I of this document. During FY 2012, 352 administrative EEO complaints 
of discrimination were filed, 30 complaints were dismissed, and three cases resulted in findings 
of discrimination. 

D. Policy Description on Disciplinary Action 

Section 203(a)(6) of the No FEAR Act requires an agency to produce a detailed description of 
any policies implemented by the agency relating to disciplinary actions imposed against a 
Federal employee who discriminated against any individual in violation of any of the laws cited 
under Section 20!(a)(l) or (2) or committed another prohibited personnel practice that was 
revealed in the investigation of a complaint alleging a violation of any of the laws cited under 
Section 20J(a)(l) or (2). Further, Section 203(a)(6) requires that, with respect to each law cited 
under Section 20l(a)(J) or (2), a Federal agency should report on the number of employees who 
were disciplined in accordance with its policies and the specific nature of the disciplinary action 
taken. 

The DOI Policy on Equal Opportunity and Zero Tolerance of Discrimination and Harassment 
reinforces the Secretary's commitment to promoting equal opportunity and a discrimination-free 
workplace. The policy reads "all equal opportunity and civil rights laws will be strictly enforced 
throughout the Department, and there wi II be zero tolerance of any form of discrimination or 
harassment in those programs as well." 

No FEAR Act Training Plan 

Section 202( c) of the No FEAR Act requires agencies to provide training to their employees on 
the rights and remedies under Federal antidiscrimination, retaliation, and whistleblower 
protection laws. Under OPM's regulation at 5 C.F.R. § 724.203, agencies are required to 
develop a written plan for training employees and to have trained their employees by December 
17, 2006, and every two years thereafter about the rights and remedies available under 
antidiscrimination laws and whistleblower protection laws applicable to them. Under 
implementing regulations, new employees are to receive No FEAR training within 90 days of 
appointment, which can be met through an agency orientation program or a training program. 
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DOI biennial training on the No FEAR Act is mandatory for all DOI employees. All bureaus 
and offices utilize the DOI Leaming Management System as a tool to deliver and track the 
training to their employees. 

On September I, 2011, the DOI Office of Civil Rights released the online training course "2011 
Discrimination and Whistleblowing in the Workplace" through the DOI Leaming Management 
System. As reported 83 percent of all DOI employees completed the training. DOI bureaus and 
offices that experienced less than I 00 percent completion, reported plans to train the remaining 
employees. The next biennial training on the No FEAR Act is occurring in FY 2013. 

V. ANALYSIS OF TRENDS, CAUSAL ANALYSIS, AND PRACTICAL 
KNOWLEDGE GAINED THROUGH EXPERIENCE 

Section 203(a)(7) (A)-(C) of the No FEAR Act requires that agencies unde1iake "an examination 
of trends, causal analysis, and practical knowledge gained through experience and any actions 
planned or taken to improve complaint or civil rights programs of the agency." 

During FY 2012, the DOI experienced a slight decrease in the number of Federal court cases 
requiring reimbursement to the Judgment Fund. The number of such cases in FY 2012 was five, 
which was 28.6 percent less than similar cases in FY 201 I. 

Within the DOI's administrative EEO complaints process, 592 counselings were conducted, and 
352 formal complaints of discrimination were filed in FY 2012, an increase of62 over FY 2011. 
The basis alleged most often in complaints of discrimination was reprisal. The issue alleged 
most often was harassment (non-sexual). The DOI received three findings of discrimination, a 
decrease of six from FY 201 1. 

There was a decrease in the total number of final actions 1 finding discrimination in FY 20 I 2 
compared to FY 2011. This includes findings of discrimination when a hearing was requested. 
(See Appendix I) 

In FY 2012, there were 352 EEO cases filed in comparison to the 290 in FY 201 I (See Appendix 
1), an increase of62 (21.4%). According to DOI FY 2012 EEOC Form 462, Annual Federal 
Equal Employment Opportunity Statistical Repmi of Discrimination Complaints, 464 Alternative 
Dispute Resolution (ADR) counselings were offered at the pre-complaint stage of the process. 
Of these 304 (65.5%) rejected ADR and 155 (33.4%) participated in ADR.2 Among the 155 
individuals that participated in ADR counseling 32 (20.6%) were resolved, 39 (25.2%) resulted 
in no resolution, 43 (27.7%) resulted in no formal complaint filed, 36 (23.2%) resulted in no 

1 The tenn "fina\ action" refers to the action that an agency takes either following an administrative judge's declsion 
to implement fully that decision or to not implement fully the decision and file an appeal to the EEOC's Office of 
Federal Operations. Final action also can refer to the action that the agency takes when the agency either dismisses 
an entire co1nplaint under 29 C.F.R. § J 614. I 07, receives a request for an im1nediate final decision, or does not 
receive a reply to the notice issued under29 C.F.R. § 1614.!0S(f). 

'The EEOC Form 462 Annual Federal Equal Employment Opportunity Statistical Report of Discrimination 
Complaints for FY 2012. 
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ADR attempted and 5 (3.2%) resulted in decision to file complaint. DOI has not conducted a 
review to ascertain the reasons the counselees reject ADR at the pre-complaint stage. Providing 
additional training to employees, managers, and supervisors may enhance their understanding of 
the use of ADR and its benefits. 

ADR was offered in 196 formal complaints3
, and 28 (14.3%) participated in ADR. Among the 

28 complaints that accepted ADR, 10 (35.7%) of these cases resulted in a resolution. DOI's 
goals are to reduce the number of formal complaints and resolve disputes at the earliest stage. 
Therefore, DOI will continue to ensure that training on the DOI-wide program on conflict 
resolution, CORE Plus is available to all managers and supervisors. Data reflects that successful 
and early resolutions can be achieved by offering ADR to individuals involved in the EEO 
formal process. 

VI. ACTIONS PLANNED/TAKEN TO IMPROVE AGENCY COMPLAINT OR CIVIL 
RIGHTS PROGRAM 

Section 203(a)(7)(D) of the No FEAR Act requires that agencies report "any actions planned or 
taken to improve complaint or civil rights programs of the agency." 

Action Planned 

The Departmental Otlice of Civil Rights (OCR) and the Office of Human Resources 
(OHR) will put into place workforce planning strategies that will enable better 
collaboration between Equal Employment Opportunity (EEO), Human Resources 
(HR), Youth Office, managers, supervisors, and other stakeholders. 

The Departmental OCR will conduct a compliance review of subcomponents EEO 
program and provide recommendations for improvement. 

Annually, managers and supervisors will complete the required four hours of EEO 
and four hours of Diversity training in accordance with DOI policy. 

OCR will develop and implement management control procedures to improve 
timeliness of complaint investigation and final agency decisions. 

OCR, OHR, and the Solicitor's Office will develop policy to create consistency and 
uniformity in settlement agreement procedures across DOI. 

The Office of Strategic Employee and Organization Development (OSEOD) and the 
Chief Diversity Officer are collaborating on the design ofa diversity management 
training module. The training module is scheduled for release in FY 2013. 

1 
The EEOC regulations at 29 C.f.R. § 1614.602 require Federal agencies to provide data on the discrimination 

con1plaints processing, including alternative dispute resolution, on a fiscal year basis. 
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The DO I will continue to leverage resources to identify best practices, share success 
stories, and communicate across the organization. Each subcomponent EEO and HR 
offices will support enhanced collaborative efforts by engaging leadership, hiring 
managers, and other stakeholders in a Department-wide communication plan to build 
upon existing strategies to create more effective EEO program. 

Action Taken 

In FY 2012, DOI implemented DOI Leadership Roadmap that entails a supervisory 
training course with specific modules in appreciating diversity and the practice of 
effective Civil Rights and EEO behaviors. 

To assist in training field managers, supervisors, and employees on their 
responsibilities to maintain an environment free of harassment and discrimination, the 
OCR sponsored EEO and diversity and inclusion workshops in various field offices 
across the country, including: Atlanta, GA; Detroit, MI; Denver, CO; Phoenix, AZ; 
Albuquerque, NM; and Redwood, CA. Some of the workshops were held in 
conjunction with the national training programs of Federally Employed Women; 
Blacks in Government; Society of American Indian Government Employees; and 
Federal Asian Pacific American Council. 

In FY 2012, DOI's Leaming Management System, DOI Learn was utilized to track 
information on training for employees. 

During FY 2012, the OCR conducted formal classroom training (Basic and 
Advanced) for EEO counselors and provided certification for new EEO counselors. 
OCR facilitated training sessions within the subcomponents' EEO communities and 
held monthly meetings to provide guidance on complaints processing. 

The DOI Inclusive Workplace Strategy continued to expand within all 
subcomponents and there has been tremendous increa,se in engagement by 
management officials. During FY 2012, approximately 2,000 managers and 
supervisors received training on diversity and inclusion and, 295 new Diversity 
Change Agents were certified. Several Federal agenci1es partnered with DOI and are 
now emulating the DO I's efforts to move the conversation about diversity from 
traditional nondiscrimination compliance to a broader dialogue about organizational 
development and talent management. 

OCR is working with subcomponents to ensure the use of full-time EEO counselors 
and re-evaluating the performance of contractors currently used for EEO 
investigations. 
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VII. ADJUSTMENT TO BUDGET 

Section 203(a)(8) of the No FEAR Act requires that agencies indude in their annual report to 
Congress information about any adjustment to the budget of the agency to comply with the 
requirements under Section 201." 

In FY 2012, no adjustments were necessary to comply with the requirements of Section 201 of 
the No FEAR Act. 
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Equal Employment Opportunity Data 
Posted 

Pursuant to the No Fear Act: 

Department of the Interior (and below) 
For 4th Quarter 2012 for period ending September 30, 2012 
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I in final action 1 · 'J \ JJ 1.." I 

Comparative Data 
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151.78 

285.37 

46.41 

258.42 

204.47 I 

Complaints Dismissed by Agency \r---P-r_e_v-io_u_s_F-is_c_a_l_ Y-«~ar Data 2012 

l2007 J 2oos J 2009 i 2010 J 2011 T~;~;;j 
A
Total Complaints Dismissed by -~3 I 50 I 38 I 2~l~ i 

gency I 3 I [ o \ JJ I I 

1~~:~~:ld~~,-s;~1~d~~;ri~~~-,~~-1 I 97 
1-3~1-~~Fl~;;I 

\---~-------- Complaints Withdrawn by Complainants -· 

!Total Complaint; Withdrawn by ~~T~~'23 
\ Complamants \ LJ \ ""' \ I ':I \ LJ \ L 

J Comparativt,-Data ~ 

I Previous Fiscal Year Data ---- - 2012 
Total Final Agency Actions 

Finding Discrimination J 2007 I 2008 I 2009 I 2010 J 2011 I T~;~;:h \ 

1~#i-:;.~-r~1;:T-;-r~;~T#-r;.-1# r:j 
JTotalNumberFi~--- jsj \js\·< · 111 j j1oj ·.\9j. \ 3 l I 
i Without Hearing I 1 I 20 I 0 I Qf6155f6l 6o 13133 I 2 I 67 I 

. . _J 

-·-----··-------- ··-------------···-········-··--···-·-··- Page 4 
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~hHearing 
Comparative Data f Findings of Discrimination I 

I Rendered by Basis ,:----P-r-ev-i-ou_s_F-is-c-al_Y_e-ar_I __ )a_t_a--~-2-0-12------1 

I l 
Through 

Note: Complaints can be 2007 2008 2009 2010 2011 09-30 

filed alleging multiple *' __ 
bases.The sum of the bases ~· 
may not equal total # o;., # % # % # % # % # % 
complaints and findings. 

I Total Number Findings \ s \ \ s \ _· . \ 11 \ \ 10 \ ., 9 i·'··•· 3 . 

I Race \ 31 60 I 1 \ 20 / 2 \ 1 s \ 4 \ 40 3 33 O O 

I Color I 0 I 0 / 1 I 20 I 0 I 0 I 0 I 0 0 0 0 0 

\ Religion I 0 I 0 \ 214'0 I 0 I 0 i 1 / 10 I 0 / 0 / 0 0 

I Reprisal J 41 8013 / 60 J 6 / ss / 4 / 40 3 33 2 67 

I Sex / 3 !6012 / 40 / s 145 J 5 ! so / 3 / 33 / 2 67 

I ~:ig~a~z1Discrimin~l-fl-~¥ol~ 0 

[~1~~~ o,~~!Il _ \of010\o~~! ~! 1~-1 GlOJ·--~=-~ 
j Equal Pay Act I 0 I 0 I 0 l 0 I 0 I 0 I Oj 0 I 0 I 0 I 0 f 0 ~ 
,--Age ---------10f01-oTo_T2_ [ 1s i 3 130 / 2 / 221-;·r 33-

1 
,--Disabilit~-- ------Tofo~l o I o I o I o I 2 / 20 / 2 J 22 lOl_o_I 
[a~~cs -------- J o I o lOfo-ToJoTOlofo-iolOl o 
I Non-EEO __________ TOT_o_[Of-ofo-/ oT_Ol_OTo[O\Ol_o_ 
~--···. 

. 
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\ Sex \ 3 \ 75 \ 2 \ 40 \ 2 \ 40 \ 2 \ so \ 1 \ 17 ]I\ 1 oo 

J Pregnancy Discrimination 0 0 0 0 0 0 0 I 0 l 0 I 0 I 0 I ~-I Act (PDA) 

I National Origin I 0 I 0 I 0 I 0 I 0 I 0 i 1 125 I 1 i 17 Jol 0 

I Equal Pay Act jOf 0 I 0 I 0 I 0 I 0 I 0 I 0 I 0 I 0 ro 0 

I Age I O I O I o I o I 2 140 I 1 I 2s I O I O O O 

\ Disability I O \ O \ O \ O \ O I O \ 1 \ 2s \ 1 I 11 I O I O 

I Genetics I 0 I 0 I 0 I 0 I 0 I 0 I 0 I 0 I 0 I 0 0 0 

I Non-EEO I 0 I 0 I 0 j 0 I 0 I 0 I 0 I 0 0 0 0 0 

I 
--- -- ' - < > ' •;·-.- .. -; 

-- ; ·'' ; ; -; ; ; ';;;'. ; > 
I Findings Without Hearing I 1 I c rl 0 I I 5 I ; I 6 1:· :13 k ,· 2 

:Race \o\ O \of O \ O \ori-111 O O O O 

\ __ _c::~1or___ I o I o 1 o I o I o I o I o 1 o o o o o 
I Religion I 0 I 0 I 0 I 0 I 0 I 0 \ 1 17 I 0 I 0 I 0 r0-
i- -~riMI -----=i: I 1~: f, l :: I h :: I; I:: J:CP 
--:2~"t;~) o;""m"""~"l; I ~ I ;-~l 01 o "I ou 1-; I 
r-- N~;ional Origin - 101-0lOfo I 0 I 0 I 2 r;·wror0 -I 
!----~:~~Act fOTOlOT-0l_0_fOl01°TofOfOf0 1 
I Age I 0 I 0 I 0 I 0 I 0 I 0 I 2 13312167 JiG-
1 Disability I O I O I O I O I O I O I 1 I n I 1 133 I 0 I O -

1·-Genetics I o \ o I o \ ~ \ o I o I o I o I o I o ro o 
j--Non-EEO I o I o lQf{l I o I o I 01-o I o I o fOT_o __ _ 
r I Comparative Data -----\ 

Findings of Discrimination I Previous Fiscal Year Data 2012 
Rendered by Issue 1-.::=-i ::1 Through 

I 2007 I 2008 I 2009 I 20 I 0 2011 09-30 i 

Appendix 1 

---- - ------ - ------------------------------- -------- Page 6 ------------------------------------



Appendix 1 

I W.G1·1·I # l·1·I # l%l#l·1·f~ % 
\ Total Number Findings ! s !',: "'! s ! < ! 11 ! I 10 I , \ 91 3 

I AppointmentJHire I 0 I 0 J 2 I 40 I 1 I 9 I 2 j 20 I 1 I 11 I 33 

\ Assignment of Duties lo\ o Io I o 12 \is I o 1 o \ 1\11 /OTO 
I Awards I 0 I 0 \olo lo lo jo lo loJoTofO-
I Conversion to Full-time I 0 I 0 JololoJoJoloJolo 0 0 

I Disciplinary Action 

I Demotion lol o Jo)o)o)o)o o o o ol o 
I Reprimand I 1 I 20 fOfol o I o I o I o I o I o I or0 
~spension I o I o I o 1 o J 1 1 9 1 2 J 20 1 o 1 o l o l o 
I Removal Io I o 1° I 0 I 0 I 0 I 0 I 0 1° I 0 roro-
I Other Io I o \ 1 i 20 I o I o I o 0 0 0 0 0 I 

I Duty Hours 101 ° i 1 I 20 i 1 19 Jo 0 1 11 I o 0 
I 

jEvaluation Apprai::1_'._ ____ TofO I o I o I o I o I o fOTzl 22 0 0 
- --

· ···· ··-··-·····-- Page 7 ------ ---··--------------·--···------·--·-----·-·-----



I Retirement 

r Termination 

Tenns/Conditions of 
Employment 

0 0 0 0 I 9 0 0 I 11 0 0 

I Time and Attendance I 0 I 0 I 0 I 0 I 0 I 0 I 0 I 0 0 0 0 0 

I Traini~g fojoTofo i 1 I 9 I 0 I 0 I 0 I 0 I 0 0 

J Other - User Defined ! 1 I 20 !Of 0 I 0 I 0 I 0 I 0 I 11 0 0 
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1 Promotion/Non-Selection I I I 25 ! 1 ! 20 I 0 I 0 I 0 l 0 3 50 0 0 

I Reassignment 

I Denied I 0 I 0 I 0 I 0 I 0 I 0 J 0 I 0 I 0 I 0 0 0 

~cted I 0 I 0 I 0 I 0 i 1 j 20 ! 1 125 I I i 11 i 0 I 0 

[Reasonable Accommodation I 0 lo I 0 I 0 I 0 I 0 I 0 r 0 0 0 0 0 

jRcinstatement Mo I 0 I 0 I 0 I 0 I 0 0 0 0 0 0 

I Retirement I 0 I 0 I 0 I 0 I 0 I 0 I 0 0 0 0 0 0 

j Termination I 0 I 0 I 0 I 0 I 0 I 0 I 0 1 0 I 0 I 0 0 0 

!Terms/Conditions of 0 0 \ 0 \ 0 I ~ I 0 I 0 lo~ 0 0 
J Employment J " J 

1 
J 

1 
' 

~d-A-tte-nd-an-ce __ _,_, ofOj 0 I 0 I 0 I 0 I 0 lo! 0 0 0 0 

I Training / 0 I 0 I 0 I 0 J 1 j 20 I 0 I 0 I 0 I 0 0 0 

lofuer- User Defined I 0 I olOfo I 0 I 0 I 0 I 0 i 1 117 0 0 I .. .. · ... ·· · .. ·· ··.·;.··:. .. . . : < 

I Findings Without Hearing i 1 I I 0 I <\ 6 ,,j I 6 rN j 2 I 
l_AP;~~~tment/Hire. ·-' 0 I 0 _loTOl 0 I 0 I 0 r0-w+-1-lf----".50--j 

I Assignment of Duties roro fOTOj 2 1331 0 I 0 I 1 133 ~I 0 I 0 I 
I Awards Tol~;;--·roi 0 I 0 I 0 I 0 roio-foToi_o_ 
~rsion to Full-ti.me Tol-o-jo I o I o foToJofoTo o o 
! 

I Disciplinary Action 

0 

·····--··- Page 9 
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I Examination/fest I 0 I 0 I 0 I 0 I 0 I 0 I 0 'l ~ I 0 I 01 ° I 0 
J Harassme~t 

I Non-Sexual I 0 I 0 1 o I o I 2 l 331 o I o I 33 0 0 
I Sexual I 0 I 0 1°1°I1l 11 l11 11 1°1 0 I 1 50 
I Medical Examination I 0 I 0 joloio!olo!o 0 0 0 0 
I Pay (Including Overtime) I 0 I 0 !ojojojolOTo 0 0 0 0 
I Promotion/Non-Selection I 0 I 0 I o I o I 2 13311 i 11 I o I 0 lo 0 
I Reassignment 

I Denied I 0 I 0 ioioioioioio 0 0 0 0 
\Directed I 0 I 0 I 0 I 0 I 0 I 0 I 0 I_ 0 I 0 I 0 I 0 0 
!Reasonable Accommodation I 0 I 0 JoJoJoJoJoJ 0 J 1 1331 0 0 
I Reinstatement I 0 I 0 I 0 I 0 I 0 I 0 I 0 I 0 0 0 0 0 
I Retirement I 0 I 0 lo I 0 I 0 I 0 I 0 I 0 Jo I 0 I 0 I 0 

" I 
' 

I Comparative Data 

Pending Complaints Filed in 2012 ~evious Fiscal Year Data 
Previous Fiscal Years by Status 

j 2001 j 2oos j 2009 I 2010 
Through 

2011 09-30 

Total complaints from previous Fiscal T524 I 519 486 I 426 490 507 
Years 

I 

I Total Complainants I 437 I 446 I 4-381393 1 ml:=ri48 I 

I Number complaints pending _ 

~nvestigation -------~--5-7~,-30-·r31 i10 I 26 2~ 
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1101 issued, pending 4 
I 

0 
I 

1 I 3 1;-13-omplainant's action 

jlliaring I 143 I 143 I 160 i 1s6 177 234 

I Final Agency Action I 63 I 78 I 20 1 33 37 84 

Appeal with EEOC Office of l 1 I 0 
I 

0 i-~11 84 
Federal Operations 

I Compar-ative Data 

Complaint Investigations I Previous Fiscal Year Data 2012 

! 2007 ! 2oos ! 2009 j 2010 ! 2011 
Through 

09-30 

Pffiding Complfilm' Where f 
Investigations Exceed Required Time 117 62 67 40 66 73 
Frames 

Pending Complaints Filed in Previous Fiscal Years by Status: 

Number of Complaints Pending Investigation: This represents the date an investigation started through 
the end of the Fiscal Year. 

RO/ Issued, Pending complainant's action: This represents the date an Investigation ended through the 
end of the Fiscal Year. 

Number of Complaints Pending Hearing: This represents the date a Hearing Request was received 
through the end of the Fiscal Year 

Final Agency Action: This represents the date a Request for a Final Agency Decision (FAD) is received 
through the end of the Fiscal Year. 

Appeal with EEOC Office of Federal Operations: This represents the number of complainants who filed 
Appeals with the EEOC, Office of Federal Operations. 

-·-·· Page 
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Memorandum 

To: 

From: 

Subject: 

THE SECRETARY OF THE INTERIOR 

WASHINGTON 

JUL 7. 6 7011 

All Department of the Interior Employees 

:::::: ~'""~Y ~re ofDi"rimirutioo-" 
Harassment 

I am dedicated to promoting equal opportunity and a discrimination-free workplace at the 
Department of the Interior. The Department of the Interior is the face of America. The public 
we serve can only benefit from a workforce that thrives on equal opportunity. 

Appendix 2 

I am also committed to the Department's long-standing policy that any type of unlawful 
discrimination or harassment will not be tolerated and must not occur. This policy affirms the 
Department's zero tolerance for discrimination and harassment on the bases of race, color, 
national origin, religion, sex (including pregnancy and gender identity), age, disability, sexual 
orientation, genetic information, or protected activity. All employe:es have a public trust to carry 
out the Department's policy on equal opportunity and create a work environment that a 
reasonable person would not consider intimidating, hostile, or offensive. 

Employees who believe that they have been victims of harassment may, without fear of reprisal, 
seek immediate assistance of a management official as well as their Office of Civil Rights or 
Office of Equal Employment Opportunity. Employees may also utilize the Department's CORE 
Plus Program to mediate conflicts in the workplace. For additional information, please go to 
www.doi.gov/eeo. 

Our policy on Equal Opportunity, and Zero Tolerance of Discrimination and Harassment extend 
to programs conducted by or receiving financial assistance from th·e Department. All equal 
opportunity and civil rights laws will be strictly enforced throughout the Department, and there 
will be zero tolerance of any form of discrimination or harassment in those programs as well. 

I expect each manager and supervisor to join me in ensuring equal opportunity and zero 
tolerance of discrimination in a harassment-free workplace. I encourage our managers to talk 
with their employees about this policy on a regular basis. 

http://www.doi.gov/eeo


To 

From: 

Subject. 

THE SECRETARY OF THE INTERIOR 

Assistant Secretaries 
Solicitor 
lnspector General 
Bureau and Office Heads 

WASHINGTON 

JAN 2 9 20!0 

Secretary ~' s; () L/1 ., n.... 
Equal Employment Opportun~ an: a:sity Training for Managers, 
Supervisors, and Employees 

Appendix 3 

Equal access to employment opponunities in the workplace is cr,tical to accomplishing our goal 
of attracting, recruiting, hiring, developing, and retaining a quality diverse workforce that can 
deliver results and ensure that we are achieving the Depai1ment's mission. To ensure that the 
Depanment is moving forward in J\S effons to engage all segmer1ls of the workforce, increase 
customer satisfaction, and improve overall performance, we musl equip our managers and 
supervisors with the tools they need to be successful. l am requiring the following of all 
managers and supervisors: 

1 ·1 Completion of 4 hours, at a minimum, of Equal Employment Opponunity training on an 
annual basis; ~nd 

1) Con1pietion of 4 hours: a1 a minin1um: of diversny training on an a1mual basis. 

-r o ensure coinpliance bureau/office heads. or their designees. \.viJJ assess con1pletion of the 
required training for their managers and supervisors on a semi,anm.iai basis. Reviews should 
take place at the end of the second and fou11h quarters of each Jjscal year. Bureaus vJj]] \Vorh 
'Xith their DOJ Learn Coordinators, Human Resources Offices, and EEO Offices to track 
con1pletion of the training. 

To maintain a high level of cultural compelency and respec1 for cur differences in lhe workplace, 
] am recommending that all non-supervisory employees complete a minimum of 4 hours of EEO 
and diversity training on an aimual basis. 

The EEO training may include, but is not limited to, such 1opics as roles and responsibilities 
within 1he EEO process, prevention of sexual harassment, reasonable accommodations, 
accessibility, and altemative dispute resolution. Diversi1y training may include, but is not 
limited to, such topics as generational differences, valuing diversity, communicalions across 
cultures, gender biases, conflic1 management, and disability etiqurne. The EEO and diversi1y 
training may be comp)e1ed through various media, including clas:;room setting, online, audio or 
video conference, satellite broadcast and webinar. 

If you have bureau specific questwns concerning EEO and diversity training, please contact your 
servicing EEO Office. Questions related to this policy may be addressed to 1he Departmental 
(Jffice of Civil Rights al (202) 208-5693 



THE SECRETARY OF THE INTERIOR 

WASHINGTON 

AUG 1 6 2010 

Memorandum 

To: 

From: :::"~s~ 
Subject: Department of the Lnterior Inclusive Workplace Statemenr 

President Obama and I very much share the view that we need to build a more inclusive 
Government that bener reflects the diverse face of America. 

At the Department of the Interior, we have a tremendous opportunity to advance our mission by 
bringing differing viewpoints and experiences to the work we do on behalf of all Americans. 
This is one reason why I put in place one of the most diverse leadership teams in the 
Department's history. 

We serve an increasingly diverse public that relies on our ability to recruit, retain, and develop a 
workforce that relates to the people of America. We are committed to employing the best people 
to do the best job possible and recognize that achieving a diverse workforce is integral to our 
success, as is creating a supponive culture that ensures our ability to retain that workforce. 

This Inclusive Workplace Statement is a first for us. It means establishing a Depanment that 
ensures no one is shut out or left behind. Our goal is to make the Department the best place to 
work in America. where all of our employees are respected, quality of work life is valued, and 
everyone achieves their potential. 

Embracing diversity is about welcoming differences of thought, background, education, marital 
status, experience, socio-economic slatus, occupation, language, and geographic location. It is 
aboul: 

• Being an integral part of the Department regardless of the position you hold or where you 
work. 

• Embracing all voices and perspectives, talents, roles, and viewpoints to build a stronger 
and healthier organization, improve our decisions, and enhance our ability to meet the 
needs of the public. 

• Promoting creativity, innovation, and resulL~. 

Supervisors and managers are expected to be role models that exhibit behaviors of inclusion.. 
acceptance, and accounrability. All employees are expected to adhere to our guiding principles 
of integrity, fairness, trust, ethical and legal behavior, and zero tolerance for discrimination. 

Please join me in making the Depanment the best place to work in America. 
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Memorandum 

To: 

From: 

Subject: 

THE SECRETARY OF THE INTERIOfl 

WASHINGTON 

AUG 1 6 2010 

Assistant Secretaries 
Bureau Directors 

Secrewy\G-~ ~ 
Inclusive Workplace Strategy 

The Department of the Interior protects America's natural resources and heritage, honors our 
cultures and tribal communities, and supplies the energy to power our future. Our mission is as 
simple as it is profound. Our land and community-based programs touch the Jives of most 
Americans, including l. 7 million American Indians and Alaska Natives. 

We are the Department of all America. We represent the people of this country from Yosemite 
National Park and the Arctic National Wildlife Refoge to Canyons of the Ancients National 
Monument, Samoa and Guam, and the Virgin Islands. And as the Department of America, our 
ranks should reflect the face of the American public we serve. 

lam issuing the enclosed Inclusive Workplace Statement because I .am convinced that we have 
the necessary talent and leadership capability to make Interior an employer that engages people's 
differences as resources for creating higher performance and greater success. We have the 
potential to be the most attractive Federal agency to work for-an agency in which people strive 
to improve their ideas, work products, and decisions by seeking out different points of view, 
perspectives, and ideas. We have as much to learn from one another as we do from the natural 
world we manage. And now, we 11ave an incredible opportunity to position the Interior to recruit 
and position ourselves to ensure the long-term success of all of our missions. 

My executive management team has developed a number of innovative ideas for creating a more 
diverse and inclusive workplace, appointed an exceptional and motivated Chief Diversity 
Officer, and developed a strategic outline for implementing diversity and inclusion at Interior. I 
have shared the plan v.ith you and now I am counting on your leadership to bring it to 
sustainable fruition. I have asked the Assistant Secretary for Policy,, Management and Budget, 
Rhea Suh, to provide the guidance and assistance necessary to support bureaus and offices in 
developing action plans that wiU promote implementation of this important work. 

Because of the decentralized structure of Interior, a centralized plan alone will not be enough. 
The idea is to allow for freedom and creativity in strategy and execution of diversity and 
inclusion priorities. I am asking each bureau and region to work with employees to discuss a 
vision and priorities, place accountability with the right people, and develop strategies that match 
the cultural and social context in which change efforts must occur. 

Appendix 5 



I call on ea<;h of you to articulate your organization's commitment to diversity, full participation, 
and inclusi()n. As a starting point, you can showcase your existing d·iversity of talent by pointing 
to the examples that 1 know exist in every bureau and in every region of the country. l would 
remind your employees-via your intranet, your newsletter, and in your meetings and 
speeches-how a diverse team enables your organization's success. [f you communicate the 
diversity and inclusion vision consistently, in word and deed, your employees will hear and see 
your commitment. 

With a focus on long-term organizational success, 1 expect each of you to maximize your efforts 
to recruit, hire, and keep America's best talent in Interior, whatever differences of thought, 
background, education, marital status, experience, socio-economic status, occupalion, language, 
and geographic location or other differences that make up our workforce. Let us get started with 
the business of making the Department of America the best place to work in the Federal 
Government. 
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Memorandum 

To: Solicitor 
J\ssistant Secretaries 
Head of 13ureaus and Offices,· 

Fron1: Rhea Suh 
Assistant Secret<ery for Polic\-. Mc;nagement and Budget 

Subject: lnclusivc Workpiuce Plan 

Jnclusivit·)'· is a key tenet and goaJ of Secretary Salaz2:.r's leadership and vision for the 
Department of the ln1erior. The. Sccictary has issued the enclosed I:ic1usivc V/orkpiacc Strategy 
to cor:U11u11ica:e his goals z:nd expectations fOr the f)()I 'vorkforce. \\le rnust r;.o;:i,: create an<l 
adopt a c.ornpr.ehe:nsive bureau hy burcau--strategy to begln to institutionafizc the Secretary's 
iwciusivity and diversity objectives and vision---tn make the .Dcpartmeat of Ameri~a. re11lect 
the face of Americ,.. 

By· V/ay of this me.n1orandum, i arn soiici1ing your commitment to the ideas and practices 
conveyed in the Secretary's lr~cluslve \\/orkp!acc Strategy. ·111c standards for suc-cess associated 
,;i..,-ith this irdtialivc incnrpo:ratc an t:nderstanding thzt !)()J cannot n1cct its goals End n1c.ndates 
prescribed by the n1ission \.vithout rccruitillg, hir!ng, and rel(±ining the hcst people our Nation 
have to offC-r Frcnu ever:·/ background 2nci corn1nLu1ity. 

1)(JI's :nission and progran1s invite pc,rticipation fi-on1 a \vi<lc and diverse range ofpartncxs. J~Ls1 

ES 1ochlsivity is <.-E1 (l'.ssct that \.vc leverage in our prograi.11s~ it is an a~sct \.\lC ;:.ccd to !c·vc:-2-gc in 
our \Vorkforcc. 1: is i111perative that \VC take proact1 vc n1easures to 01ake certain lhat tl1e en~ire 
1,vurkfo;-ce is aw2rc of, understands. and supports inclusion and divi::·.rs?ty. 

D()J Jea<lership n1ust set the cxamptc for others to foJlov.I~ and achieving a diverse c.nd 
rnulticultural \VOrk force requires the con11nitment of everyone_ Senior cxccut! ves. Elid-level 
nlanagers~ first-tine supervisors. and c111pioyees have a cr~tical role lo piay in support~ng a culture 
that fosters ineiusioi:. full parli~ipation, and is perceived as fair. As you read the enclosed 
Deparln1crrtal fnciusivc \Vorkplace Strategy, I chaHenge you to fook for oppot1ltnit!cs th.2.·~ all(."i\V 
cvcryor:e to ccntrihutc to the rcrnoval of barriers to access and advance1Ttent, and to the creation 
of an Ci:l\/jronmen( \vhere aH c~1rloyccs rcaF7.e their fuH potential as they V\·'Ork together 1o ca.rry 
ocit [)()J's critical miss[on. 

·n·he Se~rctan' has asLiedl tfi:rM;t egch llt.llreau tlleve[no its r.l\i'rt EIT"Qctrnsiocr and diYc;;sit.,· 
tmplleme111t'1tim1 µ[an a;rod suhmil tthc plan to tbic Office of tile Sccreta.-v nnt 02ter <harr 
~t~mher 311. '.WW, Ckr rew ChiefDiver";lty Onlcer- -John f>urdcn- will be contact;ng 



bureau human capital officers to schedule meetings and provide additional information and 
resources that will assist in developing inclusion and diversity implementation plans. ·111esc 
critical preparation sessions require more than just human capital community participation. It is 
essential that ail the right people and offices are involved in planning meetings, including senior 
leadership and other key personnel, as they are ultimately responsible for ensuring success. The 
plans should be tailored to the missions, culture, and structure of your individual organizations. 
Given the broad array of bureaus within DOI, it is clear there is not a one-size-fits-all stralcgy. 
In addition, the strategy should be focused on much more than simply numbers. While it is 
important to have measurable metrics and benclunarks, inclusion and diversity success should be 
measured, and rewarded, based on qualitative factors-including k'cY behavioral chm1ges that 
can create cultural sh:ifl.s. Your inclusivity plan has to be part of your bureau's overall strategic 
vision-with its goals nested within the larger mission and programs of the organization. !t 
cannot be successful if it is managed as simply an "EEO" initiative or stand-alone prncess. The 
integration of the strategies into the existing work and structure of the organization is critical to 
your success. 
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Too often inclusivity a'ld diversity efforts fail because the organizational leadership is not 
committed to the process. Leaders will publicly say they support indusivity and diversity but 
may not back this up in term,; of daily actions or on-going efforts. The reality is that continuous 
and active steps arc required to infuse inclusion and diversity beliefs into the organic structure of 
an organization. Additionally, DOI must transition inc!LL,ivity from an EEO compliance 
program to an operational and talent optimization imperative. 

We are at once facing an enormous challenge and new cxtraordina;·y opportunities. \Vnen we 
contemplate inclusion and diversity in the 2 l" Cen!ury, we should be talking about using 
multiple cultural backgrmmds as competitive tools. We need to recognize that differences of 
thought, backgrollild, education~ marital stat'Js, experience~ socio-economic st2tus. occ:_ipf_tion, 
\anguagc, and geographfc lor:.ation~ in additjorr to 0H1er differences~ contribute to c_mployces· 
viev.Ipo]nts. These varied perspect]ves are c. key to creadve th1nklr1g, _probien1 solving~ and 
decision-making. \\le n1ust start seeing inchJsh,rlty as an advar1tagc .. To become: a bigh 
performance crriployer of choice, j)()I must understand and use th:;~ sl.UJls, tradjt1ons, and 
backgrounds of a diverse workforce. If you have any questions or concerns. please contact Ivlr. 
John Burden on 202-208-3i 73 or at ioh!J burden@ios.doi.gov. 

Enclosures 



Department of the Interior Diversity and Inclusion Strategic Plan Appendix 7 

The Department of the Interior (DOI) is submitting this Diversity and Inclusion Plan (Plan) pursuant to President Obama's Executive 
Order 13583 on Establishing a Coordinated Government-Wide Initiative to Promote Diversity and Inclusion in the Federal Workforce 
(Executive Order). The Plan meets the requirements of the 201 IGovernment-Wide Diversity and Inclusion Strategic Plan. which 
outlines the implementation of the President's Executive Order. 

On August 16, 20!0, Secretary Ken Salazar issued the DOI Inclusive Workplace Strategy (Strategy) to assistant secretaries and bureau 
directors, and released an Inclusive Workplace Statement to the entire workforce. Focusing on long-term organizational success and 
sustainability, the Secretary instructed leadership to maximize their efforts to recruit and hire exceptional individuals from every 
background and every community, and to employ America's best talent in Interior. 

The efforts to date to implement the inclusive workplace concept are creating a workplace in which everyone is fully engaged and 
their skills and talents are fully utilized; our focus is on encouraging participation and creating an enviromnent deemed welcoming and 
fair. Diversity training and education programs are being transformed, moving the focus from traditional anti-discrimination 
compliance, to a broader dialog about organizational development and talent management. 

The DOI Strategy is in its early stages ofimplementation-···but already there are umnistakable indicators of progress. Action plans are 
being implemented, and Interior's leaders are proving they can meet and exceed the challenge of delivering on the inclusive workplace 
vision. The transformation is being embraced internally and externally with stakeholders, particularly since President Obama issued 
his Executive Order. 

DOI leaders are seeing inclusivity as an advantage and have been given the responsibility and the autonomy to develop sensible and 
sustainable approaches for building and retaining a diverse workforce. They are communicating-in word and deed-their 
commitment to institutionalizing recruiting, hiring and promotion procedures that are based on merit, and do not deliberately or 
inadvertently exclude anyone from competing. 

The Strategy aims at making DOI the best place to work in America, where all of our employees are respected, quality of work life is 
valued, and everyone achieves their potential. The performance criterion in the DOI Strategy fits within the strategic lenses of the 
Executive Order and incorporates the three goals and seven priorities established by the Government-Wide Diversity and Inclusion 
Strategic Plan. 
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GOAL 1 - WORKFORCE DIVERSITY: Recruit from a diverse, qualified group of potential applicants to secure a high-performing 
workforce drawn from all segments of American society. 

0 Priority 1.1: Design and perfom1 strategic outreach and recruitment to reach all segments of society . 

. . . . . 

... /· 
. . •' .,, . ' ''l:ll *··· . Action•$..e$ired by EO ·.· DOI Str4te~Aliti\'.itill's . • ~' Re~~'1!1~f et • ffit\J.at(s) , . . , .... 'li'llfget~<i1itpJ~~iohis!'.ltu~· . . 

•' •' ,'J '1> "<'· ',' '• . . ' . . . . .. 
I. Collect and analyze applicant Develop capability to collect and Director of Human Resources Fiscal Year 2012 

flow data analyze applicant flow data Director of Civil Rights 

2. Coordinate outreach and Implement action items identified in 
recruitment strategies to the Management Directive 715 and Director of Civil Rights Ongoing 

maximize ability to recruit from Federal Equal Opportunity DireL:lur of Hu1nan Resources 

a diverse, broad spectrum of Recruitrr1ent Program repo11s 
potential applications, including 
a variety of geographic regions, 
academic sources, and Establish regional recruiter positions Bureau Directors Completed FY 2011 
professional disciplines and hire top-notch recruiters 

Recruit employees into the Partnership 
for Public Service's Annenberg 
Speakers Bureau to provide college Chief Diversity Officer Ongoing 
students with information on DOI 

Establish a DOI Student Ambassadors 
Program to increase brand awareness 

Chief Diversity Officer Completed September 2011 of DOI on select campuses and 
develop a talent pipeline for entry-
level and internship positions 

Establish mutually beneficial 
relationships with partners and Chief Diversity Officer Ongoing 
stakeholder organizations 

2 
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Action ~quired hy EO DOI Strategic: Actf\'iitie§c · Responsible Official(s) Target Completion/Status 

·. . 

3. Ensure that outreach and Build alliances with other federal 
recruitment strategies designed agencies to increase capacity to Ongoing 

to draw from all segments of diversify applicant pools and build Chief Diversity Officer 

society, including those who are sustainable talent pipelines 
underrepresented, are employed 
when using staffing flexibilities Implement action items identified in 
and alternative hiring the Management Directive 715 and Director of Civil Rights Ongoing 
authorities Federal Equal Opportunity Director of Human Resources 

Recruitment Program reports 

Fully utilize the authorities under the 
Public Land Corps Act of 1993 and the 
Youth Conservation Corps Act of 1970 
to employ, educate, and engage young Director of Youth in the Great Ongoing 
people from all backgrounds in Outdoors 
exploring, connecting with and 
preserving America's natural and 
cultural heritage 

4. Develop strategic partnerships Identify opportunities for Employee 
with a diverse range of colleges Groups to support implementation of Chief Diversity Officer Fiscal Year 2012 
and universities, trade schools, the Inclusive Workplace Strategy 
apprentice programs, and 
affinity organizations from Assess current partnerships and 
across the country practices to identify opportunities to 

improve efficiency and effectiveness Director of Civil Rights Fiscal Year 2012 

and work more collaboratively around Chief Diversity Officer 

recruiting top talent from every 
background and community 

3 
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. . 

Action Required by .EO DO!Strategic Activiti0<s 
. 

Responsible·Qfficial(s) Target Cot1:ipletion/Status: 
.. 

5. Involve managers and Institute a Diversity Change Agent 
supervisors in recruitment Program and train agents to lead 
activities and take appropriate effo1ts to educate the workforce about 
action to ensure that outreach diversity-what it is, why it is Chief Diversity Officer Completed August 2010 

efforts are effective in important, and how to guide them 
addressing barriers towards achieving it 

6. Review and ensure that student Conduct barrier analysis required by Director of Civil Rights Ongoing 
internship and feHowship ~.1anagement Directive 715 
programs have diverse 
pipelines to draw candidates Develop and deliver a course of 
from all segments of society instruction designed to strengthen 

talent management processes and 
Chief Diversity Officer Pilot course delivered procedures to have in place integrated 

human capital schemes, policies, Director of Civil Rights February 2012 

procedures and practices that promote Director of Human Resources 

and enable collaboration between 
I human resources, EEO, youth 

programs, and managers and 
supervisors 

4 
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GOAL 1 - WORKFORCE DIVERSITY: Recruit from a diverse, qualified group of potential applicants to secure a high-performing 
workforce drawn from all segments of American society. 

I. 

2. 

3. 

0 Priority 1.2: Use strategic hiring initiatives for people with disabilities and for veterans, conduct barrier analysis, and support Special 
Emphasis Programs (SEPs), to promote diversity within the workforce. 

·. 

D~I'Strategtc Activ~es >>~f 
., 

'Respo~~fble 0£f'icial{s) 
. . 

Action Req1ctired by EO 
'» 

Target.Ce>mpletion/Stattis s '. :-·· 
·,, ', ,, ' ', 

Review results of barrier Conduct barrier analysis required by 
analyses required under MD Management Directive 715, develop Director of Civil Rights Ongoing 
715, develop action plans to action plans to eliminate any identified 
eliminate any identified barrier(s), and coordinate 
barrier(s), and coordinate implementation of action plans 
imolementation of action plans 

Use Schedule A hiring authority Integrate non-competitive/special Director of Human Resources 
for people with disabilities and hiring authorities training into Director of Strategic Fiscal Year 2012 
Veteran Hiring Authorities as Supervisory Development Programs Employee and Organization 
part of strategy to recruit and Development 
retain a diverse workforce 

Support SEPs and appoint SEP Develop and deliver a course of 
Managers as advisors on hiring, instruction designed to strengthen 
retaining and promoting a talent management processes and Chief Diversity Officer 

Pilot course delivered diverse workforce procedures to have in place integrated Director of Civil Rights 

human capital schemes, policies, Director of Human Resources February 20 12 

procedures and practices that promote 
and enable strategic partnerships 
between SEPs and managers and 
supervisors 

5 
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GOAL 2 - WORKPLACE INCLUSION: Cultivate a culture that encourages collaboration, flexibility, and fairness to enable 
individuals to contribute to their full potential and further retention. 

0 Priority 2.1: Promote diversity and inclusion in leadership development programs . 

.· . •.· . . · .·•.. . '. ..• . '• . .··. 

· •~S,°e$}Jon.sl.6~©fficial(s)Y • 
. 

Acfjon':~q}iired by EO '. D(),1 §tri!,tegic·~tres: •if . ·. Target.Completion/Status 
.. . •'·, ,' ' - ' 

1. Review leadership development Finalize and implement the DOI Director of Strategic 
programs, determine whether Leadership Roadmap, which outlines Employee and Organization Fiscal Year 2012 
they draw from all segments of leadership opportunities appropriate Development 
the workforce, and develop for employees at all grade levels 
strategies to eliminate barrier(s) 
where they exist Advertise announcements of 

leadership programs on the DOI Director of Strategic 
website, through the DOI University Employee and Organization Fiscal Year 2012 
catalog, and to all employees vis-a-vis Development 
LAN messages 

2. Enhance mentoring programs Institute formal and informal 
within agencies for employees mentoring programs that encompass Director of Strategic 

at•all levels with an emphasis on guided mentoring opportunities and Employee and Organization Implemented 2011 
aspiring Executive level self-directed mentoring options Development 

employees 

3. Develop and implement a Design and deploy new strategic 
succession planning system for workforce and succession planning 

Deputy Assistant Secretary 
mission-critical occupations that programs that use guided inquiries and 

for Human Capital and Fiscal Year 2012 
includes broad outreach to a incorporate risk assessment of funding, 

Diversity 
wide variety of potential leaders workload, people and positions 

6 
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GOAL 2 - WORKPLACE INCLUSION: Cultivate a culture that encourages collaboration, flexibility, and fairness to enable 
individuals to contribute to their full potential and further retention. 

0 Priority 2.2: Cultivate a supportive, welcoming, inclusive and fair work environment 

. .. / 
c . 

. . . 

Action Re<l!iired by EO DOI.StrategicAc~tieI; Re'~~.~nsil)!eOffici~l(s) Target €mnpleti<i>n/Statits 
.... >' -, , ,' ',' '; ','; ·.·. /,,; "'"'!' 

I. Use flexible workplace policies Establish goals for telework for each 
that encourage employee bureau and office. Form a steering 
engagement and empowerment, committee composed of senior 

Director of Human Resources Fiscal Year 2012 including, but not limited to: executives to provide governance to 
telework, flexiplace, wellness the program and promote the use of 
programs, and other work-life this flexibility across the Department 
flexibilities and benefits 

2. Suppo11 participation in Conduct a workshop for employee 
employee affinity and resource groups for the purpose of framing the Chief Diversity Officer 

groups and provide such groups future role of employee groups in Director of Civil Rights Fiscal Year 2012 

with access to agency senior obtaining and keeping America's best 
leadership talent in DOI 

3. Administer a robust orientation Evaluate current employee and new 
process for new Federal SES orientation programs and Director of Human Resources 
employees and new members of practices to identify opportunities to Director of Strategic Employee Fiscal Year 2012 
the SES to introduce them to the improve effectiveness and Organization Development 
agency culture and to provide 

Develop and implement improvement 
networking opportunities 

plan 

7 
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GOAL 3 - SUSTAINABILITY: Develop structures and strategies to equip leaders with the ability to manage diversity, be 
accountable, measure results, refine approaches on the basis of such data, and engender a culture of inclusion. 

0 Priority 3.1: Demonstrate leadership accountability, commitment, and involvement regarding diversity and inclusion in the workplace . 

. 
',' -'"-},,_' '<. 

. 

ActioriJtequired by EO DOI Strategic Activitiel Respot1sil:>leOffi6i~I(s) TargetCompktion/SMtqs ··· . ,' ' ', .. "'7 
';'• ' '',, 

I. Affirm the value of workforce Communicate DO!'s vision for a 
diversity and inclusion in each highly skilled workforce that reflects Secretary Completed FY 20 I 0 
agency's strategic plan and the diversity of the Nation in the 
include them in workforce Strategic Plan for F;scal ]'ears 2011 -
planning activities 2016 

Communicate DOl's focus on the 
improvement of key areas that will 
strengthen workforce management Secretary Completed FY 20 l 0 
capabilities including recruitment, 
retention, and development in the 
Strategic Plan for Fiscal Years 2011 -
2016 

2. Develop an agency-specific Require each bureau to develop 
Assistant Secretaries diversity and inclusion strategic diversity and inclusion plans, and 

Bureau Directors plan, and implement that plan, implement the plans by working 
Chief Diversity Officer through the collaboration and together across programs and offices in 
Human Capital Officers Completed FY 2011 

coordination of the Chief an intersection of common goals 
Director of Civil Rights Human Capital Officer, the 

EEO Director, and the Director 
of Diversity (if any) 

8 
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Action ~quired by EO . . ; ~~I Stt!!t~gi.c.1~\!!ii····· ,);~[·: '. Re&~'1u,$iblaC.,~(s);. 
. . . .· ... 

· .. ·. Target .Completionl~fntus 
' . y~ ·-- . .,¥ ·• . ';' • .• '".. . 

3. Ensure that all SES members, Implement diversity perfonnance 
managers, supervisors and element for senior executives and Assistant Secretaries 

employees throughout the managers and supervisors to hold Bureau Directors Completed FY 20 I 0 

agency have perfonnance appropriate leaders accountable for the Office Directors 

measures in place to ensure the successful implementation and Director of Human Resources 

proper execution of the progress of diversity and inclusion 
agency's strategic plan, which plans 
includes diversity and inclusion, 
and that all are trained 
regarding relevant legal Provide diversity and inclusion 
requirements training to the DO I workforce Chief Diversity Officer Ongoing 

Provide EEO training to the DOI Director of Civil Rights Ongoing 

workforce 

4. Develop and widely distribute a Develop and widely distribute a 
set of diversity and inclusion I measurement component for diversity 
measures to track agency efforts and inclusion plans to track progress Chief Diversity Officer Completed FY 20 l l 
and provide a mechanism for towards a more inclusive workplace 
refining plans 

Institute quarterly diversity and 
inclusion perfonnance briefings to Assistant Secretaries 
keep the Secretary apprised of Bureau Directors Instituted FY 2011 

diversity and inclusion progress and Chief Diversity Officer Ongoing 

achieve1nents 

9 
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GOAL 3 - SUSTAINABILITY: Develop structures and strategies to equip leaders with the ability to manage diversity, be 
accountable, measure results, refine approaches on the basis of such data, and engender a culture of inclusion. 

I. 

2. 

~ Priority 3.2: Fully and timely comply with all Federal Jaws, regulations, Executive Orders, management directives, and 
policies related to promoting diversity and inclusion in the Federal workforce. 

Action Req!iire4 by EO DOI StrategiC .1'P;~w,iti~ai, 
', .. :. ,'•',, \ .·.' ' .·· ··.''- ' -- --.< 

·· ,;1'af~~compt~ti91#'.~~~ ·· \'R ... :·.; ·· R.esP;t!n~i~li;,~fficlii,1~2· 
. -- ' -- ' -- . ,,,_.,_:; 

' . <' .;<.· : --- ' - ~ ' ; '·G-,j->/': : } '.: -- '•,,, ' -- ---- --

Employ a diversity and Develop a diversity and inclusion DAS for Human Capital and 
inclusion dashboard with dashboard with metrics as a tool for Diversity 
metrics as a tool for agency workforce planning and reporting Fiscal Year 2012 

workforce planning and 
Chief Diversity Officer 

reporting 

Timely submit to the U.S. Timely submit to the U.S. Office of 
Office of Personnel Personnel Management (OPM) reports Chief Diversity Officer 
Management (OPM) reports required by Federal laws, regulations, Director of Human Resources Ongoing 
required by Federal laws, Executive Orders, management Director of Civil Rights 
regulations, Executive Orders, directives, and policies 
management directives, and 
policies. Where an agency fails 
to do so, OPM will issue a 
Diversity and Inclusion 
Improvement Notice and notify 
the President's Management 
Council (PMC) of the 
deficiency 

10 
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GOAL 3 - SUSTAINABILITY: Develop structures and strategies to equip leaders with the ability to manage diversity, be 
accountable, measure results, refine approaches on the basis of such data, and engender a culture of inclusion. 

0 Priority 3.3: Involve employees as participants and responsible agents of diversity, mutual respect and inclusion . 

Action ke4\iired by EO DOI Strategic Activitic)g 
.· ~,> 'v- -- ,,_-. .-. <. .-.-,' ' 

' 
. 

. Resp~sil:ll~ 0$cial(s) Target Compleiioru'Statll'.S . . . . ···.• '• 1---_ ----,,. - . 

I. Create a formal diversity and Create formal diversity and inclusion llureau Directors 
inclusion council at each agency councils at headquarters, regional, and Regional Directors Ongoing 

with visible leadership state levels Diversity Change Agents 
involvement 

Release Inclusive Workforce 
Statement to communicate clear vision Secretary Completed August 20 I 0 
and create a guiding principle to unify 
the efforts of everyone involved 

Issue memorandum in support of the 
Secretary's Statement to promote 

Bureau Directors Completed January 2011 ownership and support for strategy and 
execution of the Inclusive Workforce 
Strategy 

Create diversity and inclusion video 
clips to communicate why the current 

Bureau Directors 6 Video clips completed and future success of DO l's bureaus is 
tied directly to the need for diversity 
and inclusion 

II 

·•· 
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Action Required by EO DOI Strategic Activities Responsible·Official(s) Target Completion/Status . 
2. Participate in, and contribute to, Participate as an OPM partner agency 

OPM's Diversity and Inclusion in providing guidance to agencies 
Chief Diversity Officer Best Practice Program, pursuant concerning formulation of Federal Ongoing 

to Executive Order 13583 agency-specific diversity and inclusion 
Director of Civil Rights 

strategic plans 

3. Ensure all employees have Utilize Diversity Change Agents to 
access to diversity and inclusion train and educate the workforce about 

Ongoing training and education, diversity and bureau-specific diversity Chief Diversity Officer 

including the proper and inclusion implementation plans 
implementation of the Agency-
Specific Diversity and Inclusion 
Strategic Plan as well as Provide EEO training to the DOI 

Director of Civil Rights relevant legal requirements workforce 

12 
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Introduction: 

DEPARTMENT OF JUSTICE 
Annual No FEAR Act Report 

Fiscal Year 2012 

This is the United States Department of Justice's (DOJ) Fiscal Year (FY) 2012 Annual Report 
pursuant to the Notification and Federal Employee Antidiscrimination and Retaliation Act of 
2002 (No FEAR Act), Public Law 107-174, Title II, Section 203(a). The No FEAR Act requires 
Federal agencies to file reports annually with the Speaker of the House of Representatives, the 
President Pro Tempore of the Senate, the Committee on Governmental Affairs of the Senate, the 
Committee on Government Reform of the House of Representatives, each committee of 
Congress with jurisdiction relating to DOJ, the Equal Employment Opportunity Commission, the 
Office of Personnel Management and the Attorney General. In accordance with Section 203(b) 
of the No FEAR Act, this report includes data from FY 2012. 

FY 2012 Report: The required information concerning the DOJ and the relevant language and 
reference numbers from Title II, section 203(a) are set forth below. 

(1) Number of cases arising under each of the respective provisions of the law in which 
discrimination on the part of the agency was alleged; and 

(2) The status or disposition of such cases: 

For items(!) and (2), see charts attached as pages A-B containing the DOJ case 
information. 

(3) The amount of money required to be reimbursed under section 201: 

In FY 2012, the DOJ reimbursed the Treasury Department $771,800.00. 

(4) The number of employees disciplined for discrimination, retaliation, harassment, or any 
other infraction of any provision of law referred to in paragraph (1): 

FY 2012 - 52 

(5) The final year-end data posted under section 301 (c)(l)(B): 

See charts attached at pages C-J and see www.doj.gov. 
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( 6) A detailed description of: 

(A) the policy implemented by the DOJ relating to appropriate disciplinary actions 
against a Federal employee who: 

(i) discriminated against any individual in violation of any of the laws 
cited under section 201(a)(l) or (2); or 

(ii) committed another prohibited personnel practice that was 
revealed in the investigation of a complaint alleging a violation of any 
of the laws cited under section 201(a)(l) or (2): 

The DOJ does not have a separate policy for disciplining any DOJ employee found to 
have committed practices referenced in 6(A)(i) or 6(A)(ii). However, DOJ's existing 
disciplinary policies could be used to discipline such employees. 

Under current policy, the DOJ may take progressive discipline to correct unsatisfactory 
conduct or other work-related problems. Progressive discipline is the application of 
graduated actions in disciplinary cases. It can include, where appropriate, oral counseling 
sessions, written warnings, and suspensions of 14 calendar days or less. An adverse 
action may also be taken against an employee in the form of discharge, removal, or 
suspension without pay for a period of more than 14 calendar days, or a reduction in 
grade or pay. 

(B) with respect to each of such laws, the number of employees who were disciplined 
in accordance with such policy and the specific nature of the disciplinary action 
taken: 

FY 2012 - 52: 1 removal, 15 letters ofreprimand, 28 suspensions under 14 days, 2 
suspensions over 14 days, 1 demotion combined with a 15 day suspension, 2 resignations 
in lieu of dismissal, and 3 cases where discipline was recommended but has not yet been 
imposed. 

(7) Analysis of the information described under paragraphs (1) through (6) (in conjunction 
with data provided to the Equal Employment Opportunity Commission in compliance with 
part 1614 of title 29 of the Code of Federal Regulations) including: 

(A) an examination of trends; 

An analysis of the trends at DOJ during the period covered in this report (FY 2012) and 
the previous 5 fiscal years reveals a minimal increase in the rate of complaints filed. The 
agency currently employs a workforce of over 114,870 people and the rate of complaints 
in FY 2012 is 0.66 percent, which is just slightly higher than the rate in FY 2011 of 
0. 61 percent. 

2 



In the past six years, the number of complaints filed ranged from 630 in FY 2007 to 761 
in FY 2012; but in each fiscal year over this time period, the rate of complaints for the 
agency has been less than one percent of the total workforce. Each year, a number of 
individuals filed more than one complaint in a year; therefore, the number of 
complainants is less than the number of complaints. 

In FY 2012, 840 complaints against the DOJ were closed without any findings of 
employment discrimination. Of the complaints closed, 13 percent were dismissed (either 
by the DOJ or by the EEOC), 18 percent were settled, 11 percent were withdrawn and 
over 58 percent resulted in a finding of no discrimination (either by the DOJ or by the 
EEOC). 

(B) causal analysis; 

The small number of complaints filed can be attributed, in part, to increased training of 
employees and managers concerning effective dispute resolution methods and the 
increased use of Alternative Dispute Resolution Programs ("ADR"). An analysis of the 
information related to complaint processing shows that the average processing times for 
investigations completed by the DOJ has decreased. The average number of days 
required to complete an investigation ranged from a high of 287 in FY 2008 to 202 in FY 
2012. This improvement is due to the use of effective and efficient investigative 
techniques, including the use of contract investigators who are closely supervised by DOJ 
EEO personnel. 

(C) practical knowledge gained through experience; 

The DOJ has seen that increased use of ADR and providing training to all employees 
focused on effective conflict resolution has successfuily lowered the number of formal 
allegations of discrimination. The DOJ will continue to examine trends in the areas of 
discrimination allegations, particularly in the area of retaliation, in order to reduce 
complaint filings and promote a work environment free of prohibited discrimination. 

(D) any actions planned or taken to improve complaint or civil rights programs of 
the agency. 

The DOJ conducts a training module that provides an overview of the EEO 
administrative process, the No FEAR Act, and applicable Civil Rights laws. The 
No FEAR Act training for DOJ employees is ongoing; every current employee of the 
DOJ received this training in FY 2012, and all future DOJ employees will receive the 
training in the time mandated by the Act. 

(8) Any adjustment to comply with the requirements under section 201: 

There has been no adjustment to the DOJ's budget to comply with the requirements under 
section 20 I. 

3 



Law 

U.S. Department of Justice 
No FEAR Act Report 

F" I Y 2012 R t 1sca ear eoor 

Number of Cases Arising Under 5 U.S.C. Section 2302 (b) (I) 

Fiscal Year 2012 

761 

Discriminate against an employee or applicant based on race, color, religion, sex, national origin, age, handicapping condition, 
marital status, or political affiliation. 

Number of Cases Arising Under 5 U.S.C. Section 2302 (b) (8) Fiscal Year 2012 

0 

Reprisal for whistle blowing - i.e., take, fail to take, or threaten to take or fail to take a personnel action with respect to any employee 
or applicant because of any disclosure of information by the employee or applicant that he or she reasonably believes evidences a 
violation of a law, rule or regulation; gross mismanagement; gross waste of funds; an abuse of authority; or a substantial and specific 
danger to public health or safety (if such disclosure is not barred by law and such information is not specifically required by 
Executive Order to be kept secret in the interest of national defense or the conduct of foreign affairs - if so restricted by law or 
Executive Order, the disclosure is only protected if made to the Special Counsel, the Inspector General, or comparable agency 
official). 

Number of Cases Arising Under 5 U.S.C. Section 2302 (b) (9) Fiscal Year 2012 

440 

Reprisal for exercising rights related to 2302(b)(l) or (b)(8) as applied to discriminatory conduct; take, fail to take or threaten to take 
or fail to take a personnel action against an employee or applicant for exercising an appeal, complaint, or grievance right, testifying 
for or assisting another in exercising such a right; cooperating with or disclosing information to the Special Counsel or to an 
Inspector General; or refusing to obey an order that would require the individual to violate a law; of such section as applied to 
discriminatory conduct described in paragraphs (1) and (8), of such section. 
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Open Complaints Status Year End FY 2012 

Pending at end Year (9/30) 1454 

Investigation 251 

EEOC Hearing 624 

Agency FAD 372 

Appeal pending at EEOC 114 

Complaint Disposition During Year FY 2012 

Dismissed During Year 110 

Settled During Year 148 

Withdrawn During Year 93 

Decided on Merits During Year: No Discrimination 489 

Decided on Merits During Year: Discrimination Found 17 
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Number of EEO Complaints Processed by DOJ 

Fiscal Year 2012 

I. Formal Complaints Pending During Period 

A. Total Formal Complaints Pending 2292 

1. Complaints filed in a prior period 1531 

2. Complaints filed during period 761 

II. Number of Individuals who filed EEO Complaints 
("NIA" means data is not available for period) 

A. Individuals who filed at least one complaint during 749 
Fiscal Year 

B. Individuals who filed two or more complaints during 11 
Fiscal Year 

III. Administrative EEO Complaints pending at end of 
period 

A. Investigation of Complaint 251 

B. Administrative Hearing at EEOC 624 

C. Final Agency Decision to be Issued 372 

D. Appeals Pending at EEOC 114 
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EEO Bases Alleged in EEO Complaints Filed at DOJ 

Fiscal Year 2012 

Civil Rights Act (Title VII) Bases 

Race - American Indian/ Alaskan Native 8 

Race - Asian/Pacific Islander 14 

Race - Black 205 

Race - White 65 

Color 85 

Religion 41 

Sex - female 225 

Sex -male 90 

National Origin - Hispanic 55 

National Origin - Other (non-Hispanic) 45 

Equal Pay Act - All Complaints 3 

Filed by females 2 

Filed by males 1 

Age Discrimination in Employment Act 

D 



Age(40ormore) 215 

Rehabilitation Act - All Complaints 187 
~~~~~~~~~~~~~~-+-~~~~~~~~~~~~~~~~~~~~~~~~~ 

Mental Disability Complaints 65 
~~~~~~~~~~~~~~-1-~~~~~~~~~~~~~~~~~~~~~~~~....J 

Physical Disability Complaints 122 
~~~~~~~~~~~~~~-+-~~~~~~~~~~~~~~~~~~~~~~~~--' 

EEO Reprisal - All Acts 440 
~~~~~~~~~~~~~~-'-~~~~~~~~~~~~~~~~~~~~~~~~__; 
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Issues Raised in EEO Complaints Filed at DOJ 

Fiscal Year 2012 
Issues 

Appointment/Hire 42 

Assignment of Duties 69 

Awards 19 

Conversion to Fuii-Time 0 

Disciplinary Actions (Total) 67 

a. Demotion 6 

b. Reprimand 27 

c. Suspension 24 

d. Removal 10 

e. Other Discipline 0 

Duty Hours 21 

Evaluation/ Appraisal 98 

Examination/Test 6 

Harassment - Non-Sexual 276 

Harassment - Sexual 35 

Medical Examination 4 

F 



Pay (including overtime) 21 

Promotion or Non-selection 151 

Reassignment Denied 12 

Reassignment Directed 50 

Reasonable Accommodation 39 

Reinstatement 2 

Retirement 5 

Termination 32 

Terms & Conditions of Employment 124 

Time & Attendance 45 

Training 24 

Other 0 
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Number EEO Complaints Processed or Pending and Average Days Pending at DOJ 

Fiscal Year 2012 

Processing Number Average 
Categories Days 

la. Investigations 865 200 
- Total: 

A. Completed 614 202 
during period 

B. Open at end of 251 195 
period 

lb. Completed 131 325 
Investigations 

Exceeding Time 
Limit: 

H 



Number EEO Complaints Processed or Pending and Average Days Pending at DOJ continued 

Fiscal Year 2012 

Processing Categories Number Average 
Days 

2. Final Agency Action 996 666 
Pending - Total: 

A. No Hearing 372 498 
Requested (pending 
decision by DOJ) 

B. Hearing Requested 624 767 
(pending at EEOC) 
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Complaint Outcomes and Average Days to Reach Outcome at DOJ 

Fiscal Year 2012 

Decisions Number Average 
Days 

1. All Procedural 110 136 
Dismissals 

A. Dismissals by 110 136 
DOJ 

B. Dismissals by 0 0 
EEOC 

2. Finding of 17 773 
Discrimination 
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SECRETARY OF LABOR 
WASHINGTON, D.C. 20210 

JUL 1 7 2013 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Chair Berrien: 

Pursuant to Title II, Section 203, of the Notification and Federal Employee Antidiscrimination 
and Retaliation Act (No FEAR Act), enclosed is the Department of Labor's annual report for 
Fiscal Year 2012. The Report summarizes data and analyses of complaints filed for the past five 
fiscal years and how the Department is fulfilling the requirements of the No FEAR Act. 

If you have any questions, please have your staff contact Naomi Barry-Perez, Director, Civil 
Rights Center, at (202) 693-6500. 

~f)~· 
SETH D. HARRIS 
Acting Secretary of Labor 
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A. Introduction 

This Report is prepared pursuant to the requirements of Title II, Section 203, of the Notification 
and Federal Employee Antidiscrimination and Retaliation Act of2002 ("No FEAR Act" or "the 
Act"). Section 203 of the Act requires, not later than 180 days after the end of each fiscal year, 
the submission of a Report to the Speaker of the U.S. House of Representatives; the President 
Pro Tempore of the Senate; the U.S. Senate Committee on Homeland Security and 
Governmental Affairs; the U.S. House of Representatives Committee on Oversight and 
Government Reform; the U.S. Senate Committee on Health, Education, Labor, and Pensions; the 
U.S. House of Representatives Committee on Education and the Workforce; the U.S. Attorney 
General; the Chair of the U.S. Equal Employment Opportunity Commission; and the Director of 
the U.S. Office of Personnel Management. 

The Act holds Federal agencies accountable for violations of antidiscrimination and 
whistleblower protection laws. This Report conveys information regarding complaints filed in 
the administrative process and in U.S. District Court over the past five fiscal years (FY), 
including their dispositions, as well as the amount of reimbursements that have been made to the 
Judgment Fund in FY 2012. 

The Department of Labor ("DOL" or "Department") is committed to fostering a workplace that 
offers equal opportunity and fairness to employees and applicants for DOL employment. As an 
executive department whose decisions affect all American workers, the Department aims to 
maintain a workplace free from discrimination where employees can be productive and realize 
their fullest work potential. 

B. Administrative Complaints Filed (FY 2008 - 2012) 

A Federal employee or applicant for Federal employment who believes that he or she has been 
discriminated against by a Federal agency on a basis prohibited by Title VII of the Civil Rights 
Act of 1964, the Age Discrimination in Employment Act of 1967, the Rehabilitation Act of 
1973, the Equal Pay Act of 1963, or the Genetic Information Nondiscrimination Act of2008 
who wishes to file an administrative complaint of discrimination must first consult an Equal 
Employment Opportunity (EEO) counselor and seek to informally resolve the dispute. If 
informal resolution of the dispute is not possible, the individual is given notice of his or her right 
to file an administrative complaint of discrimination within timeframes established by 
regulations (see Title 29 C.F.R. 1614). 

Number of Cases Where Discrimination was Alleged 

Table 1 below shows the number of individuals who filed one or more administrative 
complaints of discrimination in each Fiscal Year 2008 through 2012. Over the past five 
years, employment at the Department of Labor ranged between 15,000 and 17,000 
employees, and the rate of administrative complaints of discrimination filed has been less 
than one percent of total employment in each fiscal year. 
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At the end of FY 2012, DO L's workforce consisted of 16,564 full-time and part-time 
permanent employees nationwide, and there were 133 administrative complaints filed. 
Thus, in FY 2012, the administrative complaint filing rate was 0.80 percent of DO L's 
employment. This represents approximately an 8 percent decrease in the number of 
complaints filed and a 0.08 point decrease in the rate of filing, when compared to the FY 
2011 number and rate, 144 and 0.88 percent, respectively. 

J ', ' I • 

• ' ,,, .,~ : •• , •• ••11·~··•11• ,,i'(~.1 • , . - . .· . ... 

Category 

Number of 
Complaints Filed* 

Number of 
Individuals Who 
Flied Multiple 
Complaints* 

133 144 

4 2 

Fiscal Years 

129 94 133 

4 3 14 

*Any variances between the complaint data in this Report and comparative data posted or 
reported previously can be attributed to the reconciliation of data in the Agency's EEO 
complaint tracking system. 

Frequency of Allegations of Discrimination by Statute 

Individuals may file complaints of discrimination - either in the administrative process or 
in Federal court - pursuant to the following laws: 

• Title VII of the Civil Rights Act of 1964, which prohibits discrimination on the 
bases of race, color, religion, sex, and national origin 

• The Equal Pay Act of 1963, which prohibits sex-based wage discrimination 
• The Age Discrimination in Employment Act of 1967, which prohibits 

discrimination on the basis of age 
• The Rehabilitation Act of 1973 (Section 501), which prohibits discrimination on 

the basis of disability 
• The Genetic lnformation Nondiscrimination Act of2008, which prohibits 

discrimination on the basis of genetic information 
• The Whistleblower Protection Act, 5 U.S.C. § 1213 

4 



Retaliation is also prohibited by each of the above statutes. In addition, employees and 
applicants for DOL employment may file administrative complaints of discrimination on 
the bases of sexual orientation and status as a parent, pursuant to Executive Orders 13087 
and 13152, respectively. There is no right to appeal an agency decision on these bases to 
the U.S. Equal Employment Opportunity Commission (EEOC) or to file a claim in 
Federal court. We note, however, that the EEOC and some Federal courts recognize 
some forms of discrimination on the basis of sexual orientation as sex-based 
discrimination under Title VII of the Civil Rights Act of 1964. 

Historically, data collected by DOL shows that most administrative complaints of 
discrimination are filed on multiple bases and under more than one statute. As a result, 
the numbers shown in Table 2 below may be greater than those shown in Table 1. 

. ,,, 

• • • 1 I ' • I ' & ~ ' I ~ • • '" . ·' . 

Category 

Title VII of the Civil 
Rights Act of 1964 

. ' . 
• / \ • ~ I., : • 

" 1 ' - . ' . 
I • 

Rehabilitation Act of 
1973 (Section 501) 

Equal Pay Act 

Genetic Information 
Nondiscrimination 
Act (GINA) of2008 

278 

38 

0 

0 

Fiscal Years 

288 239 150 277 

36 31 25 45 

1 3 0 0 

0 0 0 0 
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Frequency of Allegations of Discrimination by Statute and Dispositions of those 
Allegations 

Timely and equitable resolution of administrative complaints of discrimination is in the 
public interest and can contribute significantly to efficient and effective Federal service. 
Table 3 shows the status and disposition of administrative complaints of discrimination 
filed by statute each year. 

Fiscal Yean 

STATUTE 
2012 2011 2010 2009 2008 

Open Allegations* 219 196 180 102 207 

Closed Allegations** 59 92 59 48 70 

~ I , , ~ I 

- l ' 1 I_' , ';, • 

Open Allegations 51 41 38 26 64 

Closed Allegations 13 22 14 11 11 

Open Allegations 30 28 21 15 29 

Closed Allegations 8 8 10 10 16 

Open Allegations 0 1 2 0 0 

Closed Allegations 0 0 1 0 0 
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Open Allegations 0 0 0 0 0 

Closed Allegations 0 0 0 0 0 

*Open Allegations include all allegations filed and under review or being 
investigated in the year listed. 
**Closed Allegations include all allegations filed and closed through administrative 
processing in the year listed. 
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C. Cases Filed in U.S. Federal Courts by Statute and their Dispositions 

Table 4 below captures the number of cases filed in Federal courts by statute and the dispositions 
of those cases. 

FJSCAL YEARS 

STATUTES 2012 2011 2010 2009 2008 

Pending Cases 16 7 18 19 24 

Decision Issued 3 2 3 4 6 

Cases Settled 1 0 5 5 3 

. . . . . . - . . .. 
• 1 • ., • • • • • I ' . . : _' .' . :·. ;~. f '.c '" I (·. :.-. ~ .-: -: . :. - .. ~ , . • _: _ , ~;:_-.·,:of 

Pending Cases 4 0 3 s 7 

Decision Issued 1 0 1 1 1 

Cases Settled 0 0 3 0 0 

• ~ J • • • j - '• • 

I ·.,_ 1 ~ ... ;,:.r.·. '.--~:; .. -~.'.:.·::~ :. --~< :-.· ·_ . ·, .~·:._. 

Pending Cases 8 2 s 6 7 

Decision Issued 2 0 0 1 1 

Cases Settled 1 2 0 0 2 

Pending Cases 1 0 0 0 

Decision Issued 0 0 0 0 0 

Cases Settled 0 0 0 0 0 

I Includes both U.S. District Courts and Courts of Appeals 
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FISCAL YEARS 

STATUTES 2012 2011 2010 2009 2008 

Pending Cases 0 0 0 0 

Decisions Issued 0 0 0 0 

Cases Settled 0 0 0 0 0 

( I ' t • ' ' ' ' I 1 4 t • -. • : ~ • 

- . ~ . . . ~ ... 

Pending Cases 0 0 0 0 0 

Decisions Issued 0 0 0 0 0 

Cases Settled 0 0 0 0 0 

D. Employees Disciplined for Conduct Inconsistent with Federal Antidiscrimination or 
Wbistleblower Laws in FY 2012 

The Department is committed to establishing and maintaining a workplace that promotes 
productivity and professionalism, and fosters the dignity of all of its workers. To that end, the 
Department employs a number of administrative procedures to remedy conditions resulting from 
the prohibited acts of its employees, including appropriate disciplinary actions. 

In furtherance of its commitment to and in compliance with the No FEAR Act and implementing 
regulations at 5 C.F.R. § 724.404, the Department has adopted and will follow the Guidelines 
articulated in the Office of Personnel Management's Disciplinary Best Practices and Advisory 
Guidelines under the No FEAR Act Report, released on September 30, 2008. The Department's 
Policy was issued on September 21, 2010, and was incorporated into the Department of Labor's 
Manual Series on Equal Employment Opportunity. 

The Department's disciplinary policy incorporates the Guidelines to ensure that appropriate 
disciplinary action - defined as any one or a combination of the following actions: reprimand, 
suspension without pay, reduction in grade or pay, or removal - is taken for conduct inconsistent 
with antidiscrimination and whistleblower protection laws. The Department's policy: 
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• Was established with input from Human Resources, the Civil Rights Center (CRC) 
(which handles Equal Employment Opportunity matters for the Department), the 
Office of Inspector General, and the Office of the Solicitor; 

• Provides written guidance to managers and supervisors regarding appropriate 
disciplinary action; 

• Reinforces the standard practice at the Department that managers and supervisors 
consult with Employee Relations and the Office of the Solicitor in determining 
appropriate disciplinary action in compliance with the No FEAR Act; 

• Provides Employee Relations staff with adequate training and the authority to elevate 
issues to senior level management staff for action when deemed appropriate; 

• Serves to maintain effective working relationships between/among the CRC, Human 
Resources (including Employee Relations), and the Office of the Solicitor to achieve 
the goals of the No FEAR Act; and 

• Addresses the use of alternative discipline where appropriate. 

In the Department, disciplinary action is determined on a case-by-case basis, depending on the 
specific facts or circumstances. Table 5 below shows that, in FY 2012, the Department 
disciplined seven (7) employees as a result of conduct inconsistent with Federal 
antidiscrimination or whistleblower laws. Of these seven (7) employees, three (3) received 
letters of reprimand, two (2) were suspended for 30 days, one (1) was suspended for 10 days, and 
one ( 1) was removed via involuntary retirement. 
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E. Amount of Money Reimbursed in FY 2012 

In accordance with Section 201 of the No FEAR Act, an agency is required to reimburse the 
Judgment Fund for payments stemming from alleged violations of Federal discrimination laws, 
Federal whistleblower protection laws, and/or retaliation claims arising from the assertion of 
rights under these laws. 

The obligation to reimburse the Judgment Fund began on October 1, 2003. Table 6 illustrates 
the amount of money that has been reimbursed to the Judgment Fund in FY 2012 and a separate 
dollar amount where reimbursement was made for attorney's fees when those sums were 
identified separately from other sums paid to resolve the case. 

' ~ I • I ' I • ' -

' • I ! ) " I J ' I\ I ) I I , j ~ 1 I I ! J , • , I } I , } ' I ~ , l ( 

Amount Reimbursed to Judgment Fund (other than Attorney Fees) $235,000 

Amount Reimbursed to Judgment Fund that were Attorney Fees2 $0 

F. Data Analysis 

A review of the number of administrative complaints of discrimination, by statute, over a five
year period does not indicate any specific patterns of discrimination. In each of the past five 
years, the rate of administrative complaints filed was less than one percent of the total number of 
employees within the Department. 

The data in Table 1 shows a decrease of approximately 8 percent in the number of administrative 
complaints filed between FY 2011 and FY 2012. The decrease in complaint activity during this 
period could be attributed to DOL's training to employees on the Federal EEO process. In prior 
fiscal years, EEO training focused on DOL managers and supervisors. However, during FY 
2012, EEO training was also made available to employees. The availability of training, in 
addition to guidance documents posted on DOL's website, enabled employees to make informed 
decisions with regard to EEO rights and responsibilities. 

Also in FY 2012, there was an increase in the percentage of cases settled through Alternative 
Dispute Resolution (ADR) during the EEO pre-complaint stage. In FY 2011 , the settlement rate 
was 17 percent; in FY 2012, this rate increased to 38 percent. Additionally, while not formally 
settled, effective EEO counseling resulted in fewer complaints proceeding in the EEO process. 
These improvements stressed greater rapport with stakeholders, including agency EEO 
managers, to encourage a shared commitment to early resolution of complaints. In the 

2 Where such fees have been separately designated. 
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aforementioned training and elsewhere, DOL strove to educate stakeholders on the benefits of 
ADR while managing expectations as to what could and could not be accomplished through this 
process. 

Additionally, as in past years, the Secretary of Labor issued robust policy statements on Equal 
Employment Opportunity (EEO) and Harassing Conduct. These Policy Statements mandated 
zero tolerance of discrimination, discriminatory harassment, and retaliation at the Department of 
Labor, and articulated heightened accountability, including EEO-related performance elements 
for managers and supervisors and disciplinary action for prohibited activities. Annual re
issuance of these statements throughout the Secretary's tenure reinforced her intent that DO L's 
commitment to EEO was steadfast. 

The data in Table 2 identifies the frequency of allegations filed among the relevant statutes 
within the administrative complaint process. In comparison with past years, the number of 
administrative complaints of discrimination filed in FY 2012 does not show any discernible 
tendencies toward any specific prohibited basis. 

• The frequency of allegations filed pursuant to Title VII in FY 2012 decreased by 
approximately 3 percent from FY 2011. 

• The frequency of allegations filed pursuant to the Age Discrimination in Employment 
Act in FY 2012 increased by approximately 1 percent from FY 2011. 

• The frequency of allegations filed pursuant to the Rehabilitation Act in FY 2012 
increased by approximately 2 percent from FY 2011. 

• The frequency of allegations filed pursuant to the Equal Pay Act in 2012 decreased by 
100 percent from 2011 . 

While the overall number of complaints decreased by approximately 8 percent, we note that the 
frequency of allegations raised citing certain bases of discrimination grew or decreased at a rate 
of about 1 to 3 percent. The only significant change was the 100 percent decrease in the number 
of Equal Pay Act cases. This decrease is attributed to the fact that the number of allegations 
under this basis went from one (1) in FY 2011 to zero (0) in FY 2012. As in past years, the 
percentage of allegations filed pursuant to Title VII is significantly higher than those filed 
pursuant to other relevant statutes. This is not surprising as Title VII protects individuals on a 
number of bases - e.g., race, color, religion, sex, and national origin - while the other statutes 
provide protections on single bases alone. 

G. Actions Planned to Improve the Department of Labor's Equal Employment 
Opportunity Program (EEO) 

The Secretary of Labor and other high-ranking officials will re-issue EEO policy statements, 
such as the Department's Policy on Equal Employment Opportunity and Policy and Procedures 
for Preventing and Eliminating Harassing Conduct in the Workplace, as part of Departmental 
leadership's demonstrated commitment to prevent conduct inconsistent with antidiscrimination 
and whistleblower protection laws. 
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The CRC has incorporated an overview of applicable statutes and the responsibilities of the 
Agency into its classroom EEO training for employees, supervisors, and managers. 

As part of the Department's efforts to continually improve its EEO program, the following 
actions are planned: 

• Continue the use of an enhanced Alternative Dispute Resolution program; 
• Continue to train DOL employees on equal employment opportunity, alternative 

dispute resolution, reasonable accommodation and DOL's Harassing Conduct Policy 
and Procedures, which can help prevent and resolve workplace conflicts and, in some 
cases, avoid the need for disciplinary actions; 

• Establish a new required training curriculum for agency managers and supervisors; 
• Continue the use of technology to provide web-based EEO training for employees; 
• Utilize a variety of media, such as on-line resources and posters, to convey relevant 

information to employees; 
• Continue to provide on-line training on the No FEAR Act for new and current 

employees with enhancements that provide clarity and focus on those areas of 
greatest concern; 

• Participate in quarterly union meetings and provide union steward training to further 
educate these representatives of employee unions on the EEO process; 

• Post guidance documents on pressing EEO topics on the Agency's webpage; 
• Continue to train approximately forty ( 40) new collateral duty EEO Counselors 

recruited and selected in FY 2012; 
• Implement accountability elements to be included in performance standards of newly 

selected EEO Counselors; and 
• Establish a Reasonable Accommodation Resources Center (RARC) to function as a 

one stop shop to assist DOL in effectively employing individuals with disabilities. 

H. Adjustments Relating to Discrimination Complaints 

In accordance with the reporting requirements of the No FEAR Act, the agency is required to 
address whether there have been any adjustments in the budget of the agency as a result of 
payments/reimbursements to the judgment fund relating to discrimination complaints. There 
have been no such adjustments to the Department's budget to date. 
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Enclosed is a copy of the U.S. Department of Transportation's (DOT) Fiscal Year 2012 annual 
.report prepared in accordance with section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Pub. L. No. 107-174. 

This report provides information regarding the number of cases arising under the respective 
areas oflaw cited in the No FEAR Act. Specifically, it provides information about where 
discrimination was alleged; the status or disposition of cases; the amount of money required to 
be reimbursed by DOT to the Judgment Fund; the number of employees disciplined for 
discrimination, retaliation, harassment or any other infractions of any provision of law referred to 
under the No FEAR Act; the data for the fiscal year; a description of agency policy relating to 
disciplinary actions; an analysis of trends and knowledge gained through experience; and 
recommendations. 

A similar letter has been sent to the President of the Senate, the Speak.er of the House of 
Representatives, and each entity designated to receive this report as listed in section 203 of the 
No FEAR Act, as well as to the U.S. Atto ey General and the Director oft S. Office of 
Personnel Management. 

Enclosure 
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The United States 
Department of Transportation 

1200 New Jersey Avenue, SE 
Washington, DC 20590 
0 : 202-366-4648 
F: 202-366-5575 

Office of the Secretary 
Departmental Office of Civil Rights 

Fiscal Year 2012 Annual Report to 
Congress on the Notification and Federal 
Employee Antidiscrimination and 
Retaliation Act of 2002 
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Fonvard 

The United States Department of Transportation's (DOT) mission is to serve the United States 
by ensuring a fast, safe, efficient, accessible, and convenient transportation system that meets our 
country' s vital national interests and enhances the quality of life for the American people, today 
and into the future. To this end, and to maximize our effectiveness, the DOT seeks to achieve 
exemplary Equal Employment Opportunity (EEO) programs and lead as a model agency by 
eliminating the practice or toleration of any form of discrimination or retaliation within the 
workplace . 

The Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 (No 
FEAR Act), Public Law 107-174, requires each Federal agency to be accountable for violations 
of antidiscrimination and whistleblower protection laws, and to post certain statistical data on its 
web site relating to Federal sector EEO complaints filed with the agency. Additionally, Section 
203 of the No FEAR Act requires each Federal agency to submit an annual report to the 
following recipients no later than 180 days after the end of the fiscal year (FY): 

• the Speaker of the House of Representatives, 
• the President pro tempore of the Senate, 
• the Committee on Governmental Affairs of the Senate, 
• the Committee on Government Reform of the House of Representatives, 
• each committee of Congress with jurisdiction relating to the agency, 
• the Equal Employment Opportunity Commission (EEOC), and 
• the Attorney General of the United States . 

The U.S. Office of Personnel Management's (OPM) regulations implementing Title II of the No 
FEAR Act, 5 CFR Part 724, also require the submission of this annual report to the Director of 
OPM for the implementation of best practices and issuance of advisory guidelines. The No 
FEAR Act requires each Federal agency to include the following in this annual report: 

• the number of Federal court cases arising under the respective areas of law cited in 
the No FEAR Act where discrimination was alleged; 

• the status or disposition of cases; 
• the amount required to be reimbursed to the Treasury Judgment Fund (Judgment 

Fund) and for attorney's fees where such fees have been separately designated; 
• the number of employees disciplined for discrimination, retaliation, harassment, or 

any other infraction of any provision of law referred to under the No FEAR Act, and 
the specific nature of disciplinary action taken, then separated by the provisions of 
law(s); 

• the final year-end data about discrimination complaints for the fiscal year; 
• a detailed description of agency policy relating to appropriate disciplinary actions; 
• an analysis of trends, causation, and practical knowledge gained through experience; 
• actions planned or taken to improve complaint or civil rights programs; 
• any adjustments to the budget; and 
• the agency written training plan . 
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Pursuant to the statutory requirements stated above, the DOT provides the following members of 
the l 13th Congress, l 51 Session, the No FEAR Act annual report: 

The Honorable Joseph R. Biden, Jr. 
President of the Senate 

The Honorable Patrick J. Leahy 
President Pro Tempore of the Senate 

The Honorable Barbara A. Mikulski 
Chairwoman, Senate Committee on 
Appropriations 

The Honorable Richard C. Shelby 
Vice Chairman, Senate Committee on 
Appropriations 

The Honorable Tim Johnson 
Chairman, Senate Committee on Banking, 
Housing, and Urban Affairs 

The Honorable Mike Crapo 
Ranking Member, Senate Committee on 
Banking, Housing, and Urban Affairs 

The Honorable John D. Rockefeller IV 
Chairman, Senate Committee on Commerce, 
Science, and Transportation 

The Honorable John Thune 
Ranking Member, Senate Committee on 
Commerce, Science, and Transportation 

The Honorable Barbara Boxer 
Chairman, Senate Committee on Environment 
and Public Works 

The Honorable David Vitter 
Ranking Member, Senate Committee on 
Environment and Public Works 

The Honorable Thomas R. Carper 
Chairman, Senate Committee on Homeland 
Security and Governmental Affairs 

The Honorable John A. Boehner 
Speaker of the House of Representatives 

The Honorable Harold Rogers 
Chairman, House Committee on 
Appropriations 

The Honorable Nita M. Lowey 
Ranking Member, House Committee on 
Appropriations 

The Honorable Fred Upton 
Chairman, House Committee on Energy and 
Commerce 

The Honorable Henry A. Waxman 
Ranking Member, House Committee on 
Energy and Commerce 

The Honorable Darrell E. Issa 
Chairman, House Committee on Oversight and 
Government Reform 

The Honorable Elijah E. Cummings 
Ranking Member, House Committee on 
Oversight and Government Reform 

The Honorable Lamar Smith 
Chairman, House Committee on Science, 
Space, and Technology 

The Honorable Eddie Bernice Johnson 
Ranking Member, House Committee on 
Science, Space, and Technology 

The Honorable Bill Shuster 
Chairman, House Committee on 
Transportation and Infrastructure 

The Honorable Nick J. Rahall II 
Ranking Member, House Committee on 
Transportation and Infrastructure 
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The Honorable Tom Coburn 
Ranking Member, Senate Committee on 
Homeland Security and Governmental Affairs 

Pursuant to regulatory requirements, the DOT also provides this report to the following members 
of the Executive Branch: 

• The Honorable Jacqueline A. Berrien, Chair, U.S. Equal Employment Opportunity 
Commission 

• The Honorable Eric H. Holder, Jr., Attorney General, U.S. Department of Justice 
• The Honorable John Berry, Director, U.S. Office of Personnel Management 

A committee comprising representatives from the Departmental Offices of Civil Rights and 
Human Resource Management, the Office of al Counsel, the Office of th stant 
Secretary for Budget and Progr and u of Transportation Stati s earch and 
Innovative Technology Admini atio T prepared this report in c abor 
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Executive Summary 

The No FEAR Act aims to reduce and ideally eliminate the incidents of workplace 
discrimination within the Federal Government by holding agencies and departments accountable 
for their actions. Section 203 of the No FEAR Act and OPM regulations implementing Title II 
of the No FEAR Act require that each Federal agency prepare and submit an annual report. This 
report covers the period from October 1, 2011 , through September 30, 2012. A committee 
comprising representatives from the Departmental Offices of Civil Rights and Human Resource 
Management, the Office of General Counsel, the Office of the Assistant Secretary for Budget 
and Programs, and the Bureau of Transportation Statistics/RITA prepared this report in 
collaboration with the U.S. DOT Operating Administrations (OAs) . 

For FY 2012, the DOT reports 37 pending Federal court cases. During the same period, there 
were 14 resolved or settled cases under the various laws covered under the No FEAR Act. 
Among the 14 resolved cases, six were dismissed, seven were settled, and one was withdrawn . 

The DOT reimbursed the Judgment Fund $570,881 for six Federal court cases during FY 2012 . 
Reimbursements for each of the Federal court cases were $436,131 , $2,500, $6,250, $20,000, 
$6,000, and $100,000 (including a reimbursement of $40,000 in separately designated attorney's 
fees) . 

During FY 2012, the DOT reports no disciplinary actions taken against any employee in 
connection with a Federal court case. However, the DOT disciplined 11 employees for violating 
DOT policies concerning discrimination, retaliation, harassment, or for violating other 
infractions of the Antidiscrimination and Whistleblower Protection Laws included in the No 
FEAR Act. Overall, the DOT issued seven letters of reprimand and suspended four employees . 

During this same period, 297 complainants filed 315 formal EEO administrative complaints with 
the DOT, a decrease of 35 complaints from the previous year of 350 (a ten percent decrease from 
last year). The ratio of complaints (315) to the total DOT workforce (57, 187) is 0.55 percent; the 
government-wide average is 0.5 percent. An individual complaint can include multiple bases 
(such as race, gender, etc.) and issues (such as harassment, termination, etc.). The top allegations 
by basis were reprisal (189), race (132), sex (128) and disability (100). The top allegations by 
issue were harassment (150), promotion/non-selection (79), disciplinary action (3 7), and training 
(26) . 

In addition, 93 percent of individuals completed the counseling stage (pre-complaint) on time. 
The average number of days for a complaint at the investigation stage in FY 2012 was 13 6 days, 
as compared to 146 days in FY 2011 , 141 days in FY 2010, 163 days in FY 2009, and 263 days 
in FY 2008. Since FY 2008, the DOT reduced the average days complaints spend in the 
investigation stage by 48.3 percent. 
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Data Report 

This repo11 is prepared in accordance with Section 203(a)(l) of the No FEAR Act, which 
requires Federal agencies to include in their Annual Report to Congress "the number of cases 
arising under each of the respective provisions oflaw covered by paragraphs (1) and (2) of 
section 20l(a) in which discrimination on the part of such agency was alleged." The OPM' s 
final regulations at 5 C.F.R. § 724.302 on reporting and best practices issued on December 28, 
2006, addresses section 203(a)(l) of the No FEAR Act. This section states that Federal agencies 
must report on the "number of cases in Federal court [district or appellate] pending or resolved 
. . . arising under each of the respective provisions of the Federal Antidiscrimination Laws and 
Whistle blower Protection Laws applicable to them ... in which an employee, fonner Federal 
employee, or applicant alleged a violation(s) of these laws, [and must separate the] data by the 
provision(s) of [the] law involved." 

Civil Cases 

During FY 2012, the DOT reports 51 Federal court cases ensuing from anti discrimination 
statutes listed in the No FEAR Act. 1 Among these 51 cases, 37 are pending and 14 are 
resolved. The following infonnation provides a break.down of the allegations involved in 
the 51 cases: 

• 26 cases alleged violations of the Civil Rights Act of 1964 (Title VII) (42 U.S.C. 
§ 2000e- l 6), 

• One case alleged violations of the Whistleblower Protection Act (WPA) (5 
U.S.C. § 2302 (b)(8)), 

• 18 cases alleged violations of the Age Discrimination in Employment Act 
(ADEA) of 1967 (29 U.S. C. §§ 631 , 633 (a)), and 

• 9 cases alleged violation of the Rehabilitation Act of 1973 (Rehabilitation Act), 
(29 U.S.C. § 791), 

Of the 37 pending court cases: 
• 17 cases alleged violations of the Civil Rights Act of 1964 (Title VII) ( 42 U .S.C. 

§ 2000e-16), 
• 14 cases alleged violations of the ADEA of 1967 (29 U. S. C. §§ 631 , 633 (a)), 
• One case alleged violations of the WPA (5 U.S.C. § 2302 (b)(8)), and 
• Six cases alleged violation of the Rehabilitation Act, (29 U.S.C. § 791). 

Among the 14 resolved cases, six were dismissed, seven settled, and one was withdrawn 
(Table 1): 

1 Some of the Federal Court cases involve more than one antidiscrimination law. In fact, often cases 
allege several violations; therefore, the total number of cases reported are the actual cases pending, but 
each case typically involves more than one antidiscrimination law. 
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Table 1: Summary of Federal Court Cases 

(The U.S. DOT 2012 No FEAR Act Annual Report required by Section 203 of the No FEAR Act 
and 5 CFR Part 724) . 

Total number of pending or resolved Federal Court cases, arising under each of 
the respective provisions oflaw covered by 724.302 (a) (1) 

A. Cases Pending 3 7 

B. Cases Resolved 14 

The status or disposition of pending or resolved cases 

51 

-----· ------- ----... -- ·--
Dismissed 

Settled 

Summary Judgment for Agency 

Summary Judgment for Complainant* 

6 

7 

0 

0 
-----------

Withdrawn 1 

Closed 0 

Total resolved cases 14 

Funds required to be reimbursed by the DOT under section 201 in connection with each case 
. -----

Rehabilitation Act $436, 131 -------------··- , .. ________ _ 
Rehabilitation Act, ADEA $2,500 
------------------· -------·------

Title VII $6,250 

Title VII $20,000 

Title VII (includes attorney fees of $40,000) $100,000 
---------------------

Title VII $6,000 

Total Reimbursement to the Judgment Fund 

Number of employees disciplined for discrimination, retaliation, harassment, or 
any other provision of the law referred: There were no disciplinary actions 
taken against any employee in connection with a Federal court case during FY 
2012 

The number of employees disciplined because of violating Departmental 
policy: The DOT Secretarial Offices and its OAs issued 7 letters of reprimand 
and suspended 4 employees (one I -day, one 7-day, and two 10-day 
suspensions.) 

$570,881 

0 
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Reimbursement to Judgment Fund 

For FY 2012, the DOT reimbursed all monies owed the Judgment Fund for judgments, 
awards, and/or compromised settlements. Among the 14 Federal court cases resolved in 
FY 201 2, six resulted in reimbursements to the Judgment Fund in the total amount of 
$570,88 I , including $40,000 of separately designated attorney' s fees. Among the six 
Federal court cases, the DOT reimbursed the Judgment Fund the following amounts per 
case (and the laws violated): $436, 131 (Rehabilitation Act), $2,500 (Rehabilitation Act), 
$6,250 (Title VII), $20,000 (Title VII), $I 00,000 (Title VII) (including $40,000 
separately designated attorney fees) , and $6,000 (Title VII). This amount is significantly 
lower than the DOT reimbursement for FY 2011 ($2,542,342) due to one case in FY 
201 1 that resulted in a large settlement and award totaling $2,500,000. 

EEO Complaint Data 

Required statistical data regarding administrative complaint activity is in the attached 
Equal Employment Opportunity Data Posted Pursuant to the No FEAR Act. Following 
are highlights of some of the statistics for FY 2012 :2 

Number of Complaints Filed & Individuals Filing the Complaints: The DOT received 
315 complaints from 297 complainants, with 16 complaints corning from repeat fi lers. 3 

Number of Final Action Findings of Discrimination With or Without a Hearing: There 
were three final action findings of di scrimination with a hearing and none without a 
hearing. The three final action findings encompassed nine bases: three each for reprisal 
and sex; two each for race, color and age; and one each for religion, national origin, 
disability, and the equal pay act. Two findings included the issue of non-sexual 
harassment and one finding included the issue of termination. 

Complaints Filed by Basis: Of the 3 I 5 complaints, the bases most frequently alleged 
were for reprisal (189), race ( 132), sex ( 128), and disability (100). 

Complaints Filed by Issue: Of the 3 I 5 complaints, the issues most frequently alleged 
were for harassment (150) [with 11 being sexual harassment], promotion and/or non
selection (79), disciplinary action (37), training (26), and termination (22). 

Average Time to Process Complaints: The average processing time for complaints 
pending during the fiscal year was 136 days in the investigation stage, and 43 in the final 
action stage. 

Average Time to Process Complaints Where a Hearing Was Requested: The average 
processing time for complaints pending during the fiscal year where a hearing was 
requested was 139 days in the investigation stage, and 32 days in the final action stage. 

2 See Appendix 2: EEOC Report 
3 Repeat filers are complainants who filed a complaint at any time prior to the current complaint. 
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Average Time to Process Complaints Where a Hearing Was Not Requested: The average 
processing time for complaints pending during the fiscal year where a hearing was not 
requested was 131 days in the investigation stage, and 59 days in the final action stage . 

Total Number of Final Agency Actions Rendered Involving a Finding of Discrimination: 
There were no final actions rendered involving a finding of discrimination without an 
administrative judge ' s (AJ's) decision. There were 3 final agency actions finding 
discrimination with an AJ's decision . 

Total Number of Complaints Pending in Excess of J 80 Days: 
The total number of complaints pending where the investigation exceeded the required 
timeframe was one . 

Disciplinary Action 

The DOT reports that there were no employees disciplined in connection with any 
Federal Court case in FY 2012; however, system-wide, the DOT issued 11 disciplinary 
actions. Of these actions, the DOT issued seven letters of reprimand and suspended 4 
employees, as listed below: 

• - 5-day suspension 
• - 7-day suspension 
• 2 - 10-day suspensions 

Final Year-end Data Posted Under Section 301(c)(l)(B) 

Appendix 2 includes the final year-end data posted on DOT's website4 pursuant to 
Section 30 l (c)( l)(B) of the No FEAR Act. The final year-end data indicates that during 
FY 2012, there were 3 15 complaints of discrimination and three complaints resulted in a 
finding of discrimination.5 The three findings were issued after hearings before 
administrative judges and the violations included Title VII, ADEA, the Equal Pay Act, 
and/or the Rehabilitation Act (Appendix 1, Figure 9) . 

Analysis of Trends 

During FY 2012, the DOT had six Federal court cases that required reimbursement to the 
Judgment Fund for a total of$570,881. In FY 20 11 , there were five cases requiring 
reimbursement to the Judgment Fund for a total sum of $2,542,342. The FY 2012 amount is 
significantly lower than the DOT reimbursement for FY 2011 due to one case in FY 2011 that 
resulted in a large settlement and award tota ling $2,500,000 . 

4 http://www.dotcr.ost.dot.gov/Docurnents/NoFear/DOTNoFEAR-All.htrn 
5 297 individuals tiled these 3 15 complaints . 
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The number of administrative complaints in FY 20 12 totaled 315. This represents a decrease of 
10 percent from FY 201 1 levels, and a lower number of complaints when compared to the period 
FY 2008 through FY 20 10. 

Table 2: Total DOT Workforce and Complaints Filed in FY 2008 through FY 2012 

2008 2009 2010 2011 2012 

Total DOT Workforce 55,589 57,793 58,203 57,784 57,187 

N umber of Complainants 35 1 323 31 1 320 297 

Complaints Fi led 374 349 335 350 315 
Repeat Filers (Filed Previous 
Complaint) 23 24 20 28 16 
Number of Complainants as a percent 
of total workforce 0.63% 0.56% 0.53% 0.55% 0.52% 
Number of Complaints as a percent of 
total workforce 0.67% 0.60% 0.58% 0.6 1% 0.55% 

Note: In FY 2012, the total DOT workforce was comprised of 55,986 permanent and 1,201 
nonpermanent employees. 

Additionally, from FY 2008 to FY 20 12, the ratio of the total number of complaints to the total 
number of workforce personnel also declined, from 0.67 percent in FY 2008 to 0.55 percent in 
FY 2012. The FY 2012 numbers represent a potential return to a steady decline that was 
interrupted by a slight increase in FY 20 11 (Table 2). The FY 201 1 government-wide ratio was 
0.5 percent.6 

Complaints by Basis 

In FY 2012, the top complaints by basis were reprisal (189), race ( 132), sex (128) and 
disability (100). In FY 2011 , the top three complaints by basis were repri sal ( 199), race 
(145), and sex (133). The allegations for reprisal accounted for 60 percent of all 
complaints made in FY 2012 (and 23.7 percent of all allegations). For the same period, 
39.7 percent of al l complaints made were for allegations ofrace discrimination (17.5 
percent of all allegations), 40.6 percent of complaints ( 16.3 percent of all allegations) 
made allegations of sex discrimination, and 3 1. 7 percent made allegations of disability 
discrimination ( 13 .3 percent of all allegations). 7 In FY 201 1, the allegations for reprisal 
accounted for 56.9 percent of all complaints made and 24.3 percent of all allegations. For 
the same period, 4 1.4 percent of all complaints (17.9 percent of all allegations) made 
were for allegations of race discrimination, and 38 percent of complaints included 
allegations of sex discrimination (16.3 percent of all allegations). Comparing FY 2012 to 
FY 2011, these numbers indicate a 10 percent decrease in complaints regarding 
allegations of reprisal, a 9 percent decrease in complaints regarding allegations of race 
discrimination, a 7.5 percent decrease in the allegations of sex discrimination, and a 4.2 
percent increase in allegations of disability discrimination (Table 3). Over the past five 

6 http://www.eeoc.gov/ federa l/reports/ fsp20 I I /table_ b _ 1.cfm 
7 There can be more than one basis, therefore, these numbers do not add to I 00%. 
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fiscal years, allegations of disability discrimination have steadily increased, from 58 in 
FY 2008 to 100 in FY 2012 . 

Table 3: Year Over Year Comparison by Basis 
Complaints Reprisal Race Sex Disability 

2012 315 189 132 128 100 

60% 39.7% 40.6% 31.7% 

2011 350 199 145 133 96 

56.9% 41.4% 38.0% 27.4% 

Difference -10% -9% -7.5% 4.2% 

Complaints by Issue 

In FY 2012, the top complaints by issue were harassment (150) [with 11 being sexual 
harassment], promotion and/or non-selection (79), disciplinary action (37), training (26), 
and termination (22). These complaints were nearly the same issues in complaints during 
FY 2011, with harassment (133) being the top issue, followed by promotion/non
selection (100), and disciplinary action (34) . In FY 2011 , harassment allegations 
accounted for 38 percent of all complaints. During the same period, allegations of 
promotion/non-selection accounted for 28.6 percent of all complaints and allegations of 
disciplinary action (and reassignments) accounted for 9.7 percent. Comparing FY 2012 
complaints to those in FY 2011, allegations of harassment are up 12.8 percent, 
promotion/non-selection is down 21 percent, and disciplinary action is down 8.8 percent 
(Table 4). Allegations ofreassignment are down 44.l percent, allegations of termination 
are down 33.3 percent, and allegations involving training are down 18.8 percent. 

Table 4: Year Over Year Comparison by Issues 
Promotio 

Discip-
Comp- Harass- n/ Reassign- Termi-
lain ts ment Non-

linary 
ment 

Training 
nation 

Selection 
Action 

2012 315 150 79 37 19 26 22 

47.6% 25.1% 11.7% 6.0% 8.3% 7.0% 

2011 350 133 100 34 34 32 33 

38.0% 28.6% 9.7% 9.7% 9.1% 9.4% 

Difference 12.8% -21% 8.8% -44.1% -18.8% -33.3% 

Findings of Discrimination 

There were three findings of discrimination rendered in FY 2012 with a hearing and none 
without a hearing. The bases for the three findings were reprisal (3 ), sex (3), race (2), 
color (2), age (2), religion (1), national origin (1), equal pay (1), and disability (1); and, 
the issue in two findings was non-sexual harassment, and termination in the remaining 
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finding. In FY 201 1, there were two findings of discrimination rendered wi th a hearing 
and none without a hearing. The bases for those findings were race (2), reprisal (2), color 
(1 ), sex (1 ), and age (1 ). Comparison of the two years of data shows a 50 percent 
increase in total fi ndings of discrimination between FY 201 1 and FY 2012. However, 
between fiscal year FY 2008 and 2012, this number stayed in a narrow range - between 
two and seven findings of discrimination with or without a hearing (Appendix I , Figures 
2, 5, and 6). 

Disciplinary Action 

In FY 20 12, there were 11 disciplinary actions, which included seven letters of reprimand 
and 4 suspensions. In FY 2011, there were 25 disciplinary actions, which included 13 
letters of reprimand and 12 suspensions. In FY 2010, there were 17 disciplinary actions, 
including 14 letters of reprimand, two removals from Federal service, and one 5-day 
suspension. In FY 2009, there were 12 disciplinary actions, including seven letters of 
reprimand, one 5-day suspension, two 3-day suspensions, one 2-day suspension, and one 
1-day suspension. 

Pre-complaint Processing Activity 

In FY 20 12, there were 505 individua ls counseled, 470 of which (93 .1 percent) 
completed counseling in a timely manner, and 14 were counseled beyond 90 days. 21 
counseling sessions were untimely, or 4.2 percent. 

Complaints Processing Time 

ln FY 2012, the average processing time for complaints pending in the investigation stage 
was 136 days. The average processing time in FY 20 11 was 146 days. The average 
processing time in FY 2010 was 141 days, compared to 163 days in FY 2009, and 236 
days in FY 2008. While in FY 2012, the average processing time for complaints pending 
in investigation was lower by ten days over the previous year, it was still about 6 1.7 
percent less than the overall average processing time for complaints spent in the 
investigation stage for fiscal years since FY 2008, the peak during thi s five-year period. 

In FY 2012, the average number of days complaints spent pending the final action stage 
was 43. In FY 2011 , the average number of days complaints spent pending the final 
action stage was 53 days, 65 days in FY 2010, 92 days in FY 2009, and in 11 0 days in 
FY 2008. The overall average process ing time for complaints pending the final action 
stage decreased by ten days over the previous year and has seen a 60.9 percent decline 
since FY 2008. 

No FEAR Training 

Section 202(c) of the No FEAR Act requires Federal agencies to provide training fo r their 
employees on the rights and remedies under Federal antidiscrimination, retaliation, and 
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whistleblower protection laws. 5 C.F.R. § 724.203 required Federal agencies to develop a 
written training plan and to have trained their employees by December 17, 2006, and every two 
years thereafter. Under OPM's implementing regulations, new employees are to receive No 
FEAR training within 90 days of appointment through either an agency's orientation program or 
some other form of No FEAR Act training . 

For FY 2012, DOT used the Training Management System (TMS) to schedule the required 
training into every employee's learning plan, a practice begun in FY 2011. As of December 18, 
2012, 55.3 percent (1,500) of the new DOT employees (2,714) completed No FEAR Act training 
within 90 days of appointment. When corrected to account for new hires that separated from the 
Department within 90 days of hire (2), and those new hires who had not yet completed their first 
90 days by December 17, 2012 (367), the rate becomes 64 percent. In FY 2011, the 90-day 
completion rate was 78 percent, FY 2010' s 90-day completion rate was 59 percent, and FY 
2009's 90-day completion rate was 63 percent. Taken as a whole, of the 2,714 new employees, 
1,992 (73.4 percent) completed the No FEAR Act training within the year. For the two-year (FY 
2011 and FY 2012) cycle, 94.2 percent (55,577) of all employees (58,991) completed No FEAR 
Act training, 71. 0 percent (3 ,3 5 9) within 90 days of appointment. 

Description of Policy on Disciplinary Actions 

Section 203(a)(6) of the No FEAR Act requires that Federal agencies include in their Annual 
Report to Congress a detailed description of the policy implemented by the agency relating to 
disciplinary actions imposed against a Federal employee who discriminates against any 
individual in violation of any of the laws cited under section 201 (a)( 1) or (2), or committed 
another prohibited personnel practice that was revealed in the investigation of a complaint 
claiming a violation of any of the laws cited under section 201 (a)(l) or (2) . 

There were four Secretarial policy statements in effect in FY 20 12 that reinforce the DOT's 
commitment to establishing a workplace free from discrimination, harassment, and/or retaliation . 
These policies advise employees of disciplinary action for engaging in discriminatory 
misconduct, and/or advise employees about their rights and responsibilities. ln effect, DOT 
employees are accountable for their actions with respect to these policy statements, which 
include the following: 

• Equal Employment Opportunity Policy Statement: This policy statement emphasizes the 
DOT determination to subject employees to appropriate disciplinary action for engaging 
in unlawful discriminatory practices or allowing discriminatory practices to exist 
(Appendix 3) . 

• Policy Statement on the Prevention of Harassment: This policy statement communicates 
the DOT's zero tolerance for harassment against employees on the basis of race, color, 
national origin, religion, age (40 and over), sex (including pregnancy and gender 
identity), disability, sexual orientation, genetic information, or other forms of protected 
activity (Appendix 4) . 
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• Policy Statement on Whistleblowing: This policy statement communicates the DOT's 
commitment to protecting employees and job applicants from interference or retaliation 
when making protected disclosures (Appendix 5). 

• Policy Statement on Employment and Advancement of Persons with Disabilities: This 
policy statement communicates the DOT's strong commitment to be a model employer 
for persons with disabilities, especially persons with targeted disabilities, by encouraging 
the advancement of employment opportunities and improving the work environment by 
identifying and removing barriers to hiring, retaining, and promoting those qualified, and 
by prohibiting discrimination (Appendix 6). 

Accomplishments 

Policy 

• The Federal Aviation Administration (FAA) issued the EEO Program Order 
1400.8, a guide for employees and managers on the EEO process, EEO roles 
and responsibilities, and EEO regulations and laws. 

• The FAA initiated a program in which the Offices of Civil Rights, Chief 
Counsel, and Human Resources meet to discuss disciplinary/corrective action 
based on EEO findings of discrimination as an additional means to ensure fair 
and consistent enforcement. 

• The FAA increased mediations to 38 percent of all EEO pre-complaints for 
FY 2012. The Office of Civil Rights worked with other offices within the 
FAA to ensure management commitment to the alternative dispute resolution 
(ADR) process. The early resolution of EEO complaints helps to ensure that 
managers are aware of any discriminatory or harassing behavior in their 
organization and that managers are taking steps to end the behavior and 
mitigate any damages. 

• The Federal Highway Administration (FHW A) recently revised its Table of 
Penalties, "Disruptive/Inappropriate Behavior." As a result, managers are 
now aware of actions that will be taken if they are found to have discriminated 
against employees. 

• The Federal Motor Carrier and Safety Administration (FMCSA) 
Administrator implemented a policy that requires aJJ managers to participate 
in mediation when requested by employees. In fact, FMCSA managers and 
supervisors participated in 100 percent of mediation requests. This exceeded 
the 70 percent participation rate goal set by FMCSA' s Office of Civil Rights. 

• The DOT Office of the Inspector General (OIG) revised its reasonable 
accommodation policy to reflect changes in the law, specifically the 
Americans with Disabilities Act Amendments Act of2008 (ADA AA); EEOC 
regulations implementing the ADA AA and guidance on agencies' reasonable 
accommodation policies; Executive Order 13164; and OIG best practices. 
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Awareness 

• The FAA Office of Civil Rights held an EEO Awareness Day which was 
available via webcast to all FAA employees and managers. The intent was to 
raise awareness about EEO and ensure that FAA employees are aware of their 
EEO rights and responsibilities . 

• The FAA Office of Civil Rights developed a new training course on 
Transgender Individuals in the Workplace. Awareness can help decrease or 
eliminate future incidents of discriminatory or harassing behavior. 

• The Federal Transit Administration (FTA) ensured that critical elements under 
the No FEAR Act were discussed during the performance evaluations for FT A 
top-level leadership. 

• The OJG established a new intranet website that provides employees with a 
wealth of information on its EEO program . 

Training 

• In September 2012, DOT conducted an intra-Departmental civil rights 
symposium. The goal of the symposium was to enable DOT's offices of Civil 
Rights, programs and partners to "Speak with One Voice." The symposium 
provided foundational learning to DOT civil rights practitioners and partners 
to enhance understanding of collective efforts necessary to ensure DOT 
internal and external civil rights programs are vigorously administered nation
wide . 

• The FAA Office of Civil Rights conducted numerous training sessions 
throughout the year, training 6,107 or 12.8 percent of Agency personnel on a 
variety of EEO topics, such as ADR, bullying, reasonable accommodation, 
and improving communication . 

• The Saint Lawrence Seaway Development Corporation (SLSDC) has 
continued to provide mandatory EEO/Diversity training annually to all 
employees, which includes a segment on the No FEAR Act to ensure they are 
aware of their rights. In addition, the SLSDC emphasizes that communication 
is the key element in preserving employee rights and SLSDC has worked 
diligently to encourage these ongoing discussions. The Civil Rights Office 
and Human Resource Office have an open door policy which encourages 
employees to discuss any pending issues or concerns. By doing so, SLSDC 
has had no informal or formal complaints in 6 years . 

Actions Planned, Taken, and Practical Knowledge Gained to Improve the Program 

Pursuant to Section 203(a)(7)(D), the DOT plans to implement the following actions: 

1) Implement new anti-harassment prevention policy and procedures in FY 2013 . 
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2) Perform an analysis on recruitment, on board, and/or outreach efforts and 
triggers to understand the causes of underrepresentation in certain areas of the 
workforce. 

3) Strive to achieve a biannual goal of educating all employees of their rights and 
protections under antidiscrimination, retaliation, and whistleblower protection 
laws. 

4) Strive to have l 00 percent of new employees trained by loading No FEAR 
Act training directly into the new employee e-Leaming plan and to provide 
the employee with the necessary information regarding his/her rights and 
protections under antidiscrimination, retaliation, and whistleblower protection 
laws, within 90 calendar days of his/her appointment using the TMS. 

5) Provide necessary updates to the No FEAR Act training module to continue to 
ensure accessibility for all employees. 

6) Continue to provide annual training to all supervisors and managers on 
recruiting and maintaining a diverse workforce. 

7) Continue to promote the concept of a centralized tracking system for Federal 
Court Cases. This system can help to faci litate the processing of information 
needed for the Annual Report to Congress pursuant to the No FEAR Act. The 
DOT could also use the system to spot trends, emerging issues, or other types 
of information. 

8) Coordinate development of a ONEDOT recruitment plan for individuals with 
disabilities and targeted disabilities. 

9) Collaborate with veterans' programs to increase hiring of veterans with 
targeted disabilities. 

10) In 2013, the DOT will continue its review of its policy on processing 
reasonable accommodation requests (DOT Order 10 I 1.1 ). Specifically, the 
Order will reflect changes included in the ADA Amendments Act of 2008 and 
the Genetic Information Nondiscrimination Act of 2008. 

Actions Taken 

• The DOCR created and implemented an automated tracking system named the 
Online Accommodations Tracking System (OATS) for tracking 
accommodation requests in November 2009. Currently, the DOT uses the 
system to generate aggregate reports and to conduct analyses. It is DOT's goal 
in 2013 to continue to improve the system and eliminate irregularities. 

• The DOT requires that electronic No FEAR Act training is included within 
each employee's e-Leaming development plan. The process helps to ensure 
that employees take their No FEAR Act training on time as required in two 
years cycles, and that new employees complete the training within 90 days of 
hire. 

Practical Knowledge Gained 

• Since the first year of implementing the No FEAR Act, the DOT has gained 
and continues to gain valuable practical knowledge and experience. The DOT 
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recognizes the importance of a centralized database that interfaces with the 
DOCR, DOHRM, Office of the General Counsel, Office of the Assistant 
Secretary for Budget and Programs, and the OAs' civil rights, human 
resources, and legal offices. The Office of the Secretary of the DOT and its 
OAs play a vital role in meeting the reporting requirements of the No FEAR 
Act. As a result, the DOT needs to continue to develop information system(s) 
that facilitate and automate the process of gathering and analyzing data from 
Secretarial Offices and OAs . 

• Creating an annual No FEAR Action plan helps to provide the DOT's No 
FEAR Act Cornmjttee with a strategic direction closely linked to the strategic 
goals and objectives of the DOT, the DOCR, and the MD-715. Doing so also 
ensures continuity with our civil rights programs . 
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Appendix 1: Charts 

Figure 1: Number of Complaints Files 2008 to 2011 
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Figure 2: Number of Final Action Findings of Discrimination With or Without Hearing 
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Figure 3: Top Five Complaints by Basis 
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Figure 4: Top Five Complaints Filed by Issue 
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Figure 5: Number of Findings of Discrimination by Basis* 
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Figure 6: Number of Findings of Discrimination by Issue* 
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Figure 7: 2012 Total Number of Federal Court Cases by Alleged Violation of Law 
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Figure 8: Total Number of Cases that Resulted in Reimbursement to the Judgment Fund 
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Figure 9: Number of Federal Court Cases That Resulted in Reimbursement to the 
Judgment Fund, by Law 
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Appendix 2: EEO Data Posted Pursuant to the No FEAR Act 

Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 2011 

Number of Complaints Filed 475 374 349 335 350 

Number of Complainants 451 351 323 31 1 320 

Repeat Filers 21 23 24 20 28 

2012 
thru 9/30 

315 

297 

16 
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Complaints by Basis Comparative Data 

Previous Fiscal Y car Data 

Note: Complaints can be 

filed alleging multiple bases. 
The sum of the bases may 

not equal total complaints 
fi led. 2007 2008 2009 2010 

Race 150 120 94 123 

Color 53 51 41 44 

Religion 19 17 17 14 

Reprisal 150 173 132 164 

Sex (including complaints 
159 129 116 145 

fil ed under EPA) 

National Origin 51 34 21 49 

Age 162 118 104 107 

Disability 73 58 59 82 

Non-EEO basis 8 5 4 12 

Genetics 0 0 0 1 

EPA 0 13 7 5 

2011 

145 

63 

16 

199 

134 

38 

125 

96 

10 

2 

1 

2012 
thru 
9/30 

132 

55 

13 

189 

128 

46 

95 

100 

17 

1 
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Complaints by Issue 

Note: Complaints can be 

filed alleging multiple 

issues. The sum oflhe bases 

may nol equal total 

comp lainls filed. 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full Time 

Disciplinary Action 

Demotion 

Reprimand 

Removal 

Suspension 

Other 

Duty Hours 

Evaluation/ Appraisal 

Examination/Test 

Harassment 

Non-Sexual 

Sexual 

Medical Examination 

Pay (including overtime) 

Promotion/Non-Selection 

2007 

23 

36 

9 

I 

3 

17 

8 

12 

17 

14 

15 

1 

71 

8 

2 

11 

86 

Comparative Da ta 

Previous Fiscal Year Data 

2012 

thru 
2008 2009 2010 2011 9/30 

6 6 8 6 4 

24 28 30 24 16 

16 13 18 12 10 

0 0 0 0 1 

3 2 3 2 1 

10 18 9 11 11 

8 4 3 2 8 

13 15 32 17 15 

1 12 15 2 2 

15 7 6 7 4 

2 19 20 19 16 

5 1 0 0 3 

24 28 124 126 139 

13 3 11 7 11 

14 2 0 0 11 

31 16 12 6 18 

50 87 86 100 79 
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Reassignment 

Denied 6 2 8 

Directed l l 17 16 

Reasonable Accommodation 20 14 16 

Reinstatement I 1 0 

Retirement 9 5 2 

Termination 23 24 22 

Terms/Conditions of 
31 13 7 

Employment 

Time and Attendance 26 17 24 

Training 25 30 21 

Other 51 60 39 

9 13 

15 21 

15 19 

1 2 

7 7 

34 33 

9 7 

14 18 

28 32 

32 25 

9 

10 

23 

2 

2 

22 

3 

16 

26 

30 
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Processing Time 

Complaints pending (for 
a11y length of time) during 
fiscal year 

Average number of days in 

investigation stage 

Average number of days in 

final action stage 

Complaints pending (for 
a11y length of time) during 
fiscal year where hearing 
was requested during fiscal 
year 

Average number of days in 
investigation stage 

Average number of days in 

final action stage 

Complaints pending (for 
any length of time) during 
fiscal year where hearing 
was not requested 

Average number of days in 

investigation stage 

Average number of days in 
final action stage 

2007 

192.97 

152.26 

124.2 

25.58 

IJ 

195.34 

2 15.59 

Comparative Data 

Previous Fiscal Year Data 2012 
thru 

2008 2009 2010 2011 9/30 

235.88 162.96 140.76 145.66 136.22 

110.14 92. 17 65.23 51.2 1 42.58 

. ~-ft! ~·· . 

235.29 162.66 143.52 154.2 1 139.13 

l 0.03 76.27 14 .68 32.75 32.43 

236.24 160.51 136.93 142.98 130.58 

175.91 116.86 83.97 68.66 58.95 
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Comparative Data 

Complaints Dismissed by 
Previous Fiscal Year Data 

Agency 

2007 2008 2009 2010 

Total Complaints Dismissed 
111 114 110 80 

by Agency 

Average days pending prior 
160 135 6 1 55 

to dismissal 

Total Complaints 
17 32 26 19 

Withdrawn by Complainants 

Comparative Data 

Total Final Actions Previous Fiscal Year Data 

Finding Discrimination 2007 2008 2009 2010 

# O/o # % # O/o # O/o 

Total Number Findings 8 2 2 4 

Without Hearing 3 37.5 0 0 0 0 0 0 

With Hearing 5 62.5 2 100 2 100 4 100 

2011 

11 2 

41 

15 

2011 

# O/o 

2 

0 0 

2 100 

2012 
thru 
9/30 

87 

136 

13 

2012 
thru 
9/30 

# O/o 

3 

0 0 

3 100 
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Findings of 
Discrimination Rendered 

by Basis 

Note: Complaints can be 

filed alleging multiple 

bases. The sum of the 

bases may not equal total 

complaints and findings . 

Total Number Findings 

Race 

Color 

Religion 

Reprisal 

Sex (including complaints 
filed under EPA) 

National Origin 

Age 

Disability 

Non-EEO basis 

Genetics 

EPA 

Findings After Hearing 

Race 

Color 

Religion 

2007 

# O/o 

8 

2 25 

1 13 

0 0 

4 50 

0 0 

0 0 

2 25 

1 13 

0 0 

0 0 

0 0 

5 

0 0 

0 0 

0 0 

Comparative Data 

"· 
Previous Fiscal Year Data 

2008 2009 2010 

# O/o # O/ o # % 

2 2 4 

I 50 0 0 I 25 

0 0 0 0 2 50 

0 0 0 0 0 0 

1 50 I 50 I 25 

0 0 I 50 0 0 

0 0 0 0 0 0 

0 0 0 0 1 25 

0 0 1 50 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

2 2 4 

I 50 0 0 1 25 

0 0 0 0 2 50 

0 0 0 0 0 0 

2012 
thru 

2011 9/30 

# O/o # O/o 

2 3 

2 100 2 67 

I 50 2 67 

0 0 1 33 

2 100 
,, 
-' 100 

I 50 4 133 

0 0 I 33 

1 50 2 67 

0 0 1 33 

0 0 0 0 

0 0 0 0 

0 0 I 33 

2 3 

2 100 2 67 

I 50 2 67 

0 0 I 33 
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Reprisal 4 80 1 50 I 50 1 

Sex (including complaints 
0 0 0 0 1 50 0 

filed under EPA) 

National Origin 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 1 

Disability 1 20 0 0 l 50 0 

Non-EEO basis 0 0 0 0 0 0 0 

Genetics 0 0 0 0 0 0 0 

EPA 0 0 0 0 0 0 0 

Findings Without 
3 0 0 0 

Hearing 

Race 2 67 0 0 0 0 0 

Color 1 33 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 

Sex (including complaints 
0 0 0 0 0 0 0 

filed under EPA) 

National Origin 0 0 0 0 0 0 0 

Age 2 67 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 

Non-EEO basis 0 0 0 0 0 0 0 

Genetics 0 0 0 0 0 0 0 

EPA 0 0 0 0 0 0 0 

25 2 100 

0 l 50 

0 0 0 

25 1 50 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

3 

4 

1 

2 

l 

0 

0 

I 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

100 

133 

33 

67 

33 

0 

0 

33 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
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Findings of 
Discrimination Rendered 

by Issue 

(Part J) 

Total Number of Findings 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full Time 

Disciplinary Action 

Demotion 

Reprimand 

Removal 

Suspension 

Other 

Duty Hours 

Evaluation/ Appraisal 

Examination/Test 

Harassment 

Non-Sexual 

Sexual 

Medical Examination 

Pay (including overtime) 

Promotion/Non-Selection 

2007 

# O/o 

8 

1 13 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

1 13 

0 0 

1 13 

0 0 

0 0 

1 13 

2 25 

Comparative Data 

Previous Fiscal Year Data 2012 
thru 

2008 2009 2010 2011 9/30 

# O/o # O/o # O/o # O/o # O/ o 

2 2 4 2 3 

1 50 0 0 1 25 0 0 0 0 

0 0 1 50 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 1 50 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 2 100 0 0 0 0 2 67 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

l 50 1 50 3 75 2 100 0 0 
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Reassignment 

Denied 1 13 0 0 0 

Directed 0 0 0 0 0 

Reasonable 
0 0 0 0 0 

Accommodation 

Reinstatement 0 0 0 0 0 

Retirement 0 0 0 0 0 

Termination 0 0 0 0 0 

Terms/Conditions of 
I 13 0 0 1 

Employment 

Time and Attendance 0 0 0 0 0 

Training 0 0 0 0 0 

Other 2 25 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

50 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 1 

0 0 

0 0 

0 0 

0 0 

0 

0 

0 

0 

0 

33 
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0 

0 

0 
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Findings of 
Discrimination Rendered 

by Issue 

(Part 2) 

Findings After Hearing 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full Time 

Disciplinary Action 

Demotion 

Reprimand 

Removal 

Suspension 

Other 

Duty Hours 

Evaluation/ Appraisal 

Examination/Test 

Harassment 

Non-Sexual 

Sexual 

Medical Examination 

Pay ( including overtime) 

Promotion/Non-Selection 

2007 

# O/ o 

5 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

l 0 

0 0 

0 0 

1 20 

1 20 

Comparative Data 

Previous Fiscal Year Data 

2008 2009 2010 

# O/ o # O/o # O/o 

2 2 4 

I 50 0 0 I 25 

0 0 1 50 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 1 50 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 2 100 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

I 50 0 0 0 0 

I 50 1 50 3 75 

2012 

thru 
2011 9/30 

# O/ o # O/ o 

2 3 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 2 67 

0 0 0 0 

0 0 0 0 

0 0 0 0 

2 100 0 0 
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Reassignment 

Denied 0 0 0 0 0 

Directed 0 0 0 0 0 

Reasonable 
0 0 0 0 0 

Accommodation 

Reinstatement 0 0 0 0 0 

Retirement 0 0 0 0 0 

Termination 0 0 0 0 0 

Terms/Conditions of 
1 20 0 0 1 

Employment 

Time and Attendance 0 0 0 0 0 

Training 0 0 0 0 0 

Other 2 40 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

50 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 1 

0 0 

0 0 

0 0 

0 0 

0 

0 

0 

0 

0 

33 

0 

0 

0 

0 

40 
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Findings of 
Discrimination Rendered 

by Issue 

(Part 3) 

Findings Without Hearing 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full Time 

Disciplinary Action 

Demotion 

Reprimand 

Removal 

Suspension 

Other 

Duty Hours 

Evaluation/ Appraisal 

Examination/Test 

Harassment 

Non-Sexual 

Sexual 

Medical Examination 

Pay (including overtime) 

Promotion/Non-Selection 

2007 

# O/o 

3 

1 33 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

1 33 

Comparative Data 

Previous Fiscal Year Data 

2008 2009 2010 

# O/o # O/o # O/o 

0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

2012 
thru 

2011 9/30 

# O/o # O/o 

0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 
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Reassignment 

Denied 1 33 0 0 0 

Directed 0 0 0 0 0 

Reasonable 
0 0 0 0 0 

Accommodation 

Reinstatement 0 0 0 0 0 

Retirement 0 0 0 0 0 

Termination 0 0 0 0 0 

Terms/Conditions of 
0 0 0 0 0 

Employment 

Time and Attendance 0 0 0 0 0 

Training 0 0 0 0 0 

Other 0 0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

42 
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Pending Complaints Filed 
in Previous Fiscal Years by 

Status 

Total Complaints from 

Previous Fiscal Years 

Total Complainants 

Number Complaints Pending 

lnvestigation 

Hearing 

Final Agency Action 

Appeal with EEOC Office of 
Federal Operations 

Complaint Investigations 

Pending Completion Where 
Investigation Exceeds 

Required Time Frames 

2007 

609 

237 

101 

25 1 

46 

2 

2007 

79 

Comparative Data 

Previous Fiscal Year Data 
2012 

2008 2009 2010 2011 thru 9/30 

718 668 474 597 582 

561 534 349 351 315 

85 69 86 75 96 

85 236 288 325 329 

68 24 28 109 69 

I I 72 88 88 

Comparative Data 

Previous Fiscal Year Data 
2012 

2008 2009 2010 2011 thru 9/30 

41 33 21 23 1 
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Appendix 3: EEO Policy Statement 

THE SECRETARY OF TRANSPORTATION 

WASHfNGTO 1
• D.C 20590 

October 3, 20 I I 

Equal Employment Opportunity Policy Statement 

The U.S. Department of Transportation will maintain a model Federal work environment 
that is free of discrimination. We will ensure equal employment opportunity for 
employees and applicants for employment. regardless of race, color. national origin. 
religion, sex (including pregnancy and gender identity), genetic information, age ( 40 and 
over). di sability, sexual orientation. or protected activ ity. 

I am committed to fostering through effective outreach. recruitment, hiring. and 
employee development an inclusive workfo rce that reflects America's diversity. We 
will continue to identify and eliminate barriers to equal employment opportunjties for 
individuals with disabilities and groups with a low participation rate of employment in 
the workforce. Equal opportunity. exclusive of unlawful bias or prej udice. to work and 
advance based upon merit is the law and not an option. l also expect all managers and 
supervisors to ensure that our employees are given equal opportunity for training and 
career development programs, promotions. awards and recognitions. and other 
applicable benefits and privileges of employment. 

The Department will enforce zero tolerance of discrimination in the workplace. Violations 
of the law prohibiting unlawful discrimination practices will result in appropriate 
disciplinary actions against offenders, up to and including dismissal. Employees who 
believe they have been subjected to unlawful discrimination. subjected to reprisal for 
opposing discrimination in the agency, or hindered from participating in the employment 
discrimination complaint process are encouraged to contact their Office of Civil Rights or 
the Departmental Office of Civil Rights. 

Let us maintain our commitment to fostering an excellent work environment free of 
unlawful discrimination. All employees must comply with equal employment 
opportunity principles as we perform the Department's mission. 

Lal lood 
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Appendix -t: Prenntion of Harassment Policy Sta tement 

THE SECRETARY OF 
TRANSPORTATION 

WASH INGTON . 
D.C. 20590 

October 3, 201 1 

Policy Statement on the Prevention of Harassment 

The U.S. Department of Transportation is committed to zero tolerance for harassment on 
the basis of race. color, national ori g in_ re ligion, sex ( including pregnancy and gender 
ident ity), genetic information, age (40 and over), disability_ sexua l ori entati on, or protected 
activity. Harassment in this context is defined as conduct that is so offensive as to create a 
work environment that a reasonable person would consider intimidating. hostil e. or 
offensive. As Secretary o r Transportation, I am committed to our long-standing policy that 
harassment will not be tolerated and must not occur. 

Employees who believe that they have been victims of harassmen t may. without fea r of 
reprisal, seek the immediate assistance of a management official or their office of human 
resources. Employees al so can contact an equal employment opportunity counselo r or thei r 
Office of C ivil Rights. I expect a manager or superv isor who becomes aware of harassment 
to take immediate and appropriate corrective action to ensure that the harassment stops and 
does not recur. Vio lations of the law prohibiting harassment or violations of this policy will 
result in appropriate disc ipl inary actions agai nst the offenders, up to and including 
dismissal. This also includes cases where a manager or supervisor should have known 
about the harassment and fa iled to take prompt and appropriate correcti ve action . 

I am committed to providing a workplace free from harassment where every employee is 
treated with respect and dignity. I expect each employee to join me in ensuring a 
harassment-free workp lace through engaging in conduct that is consistent vvith this policy 
of zero tolerance for harassment. 

Rav 
La Hood 
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Appendix 5: Whistleblowing Policy Statement 

THE SECRETARY OF TRANSPORTATION 

\\'ASHl NGTO:'\. 
D.C. 20590 

October OJ. 201 1 

Policy Statement on Whistleblowing 

The U.S. Department of Transporta tion is committed to protecting current and fonner 
Federal employees and j ob applicants from interference and reta liation w hen making 
pro tected disclosures, o r "whistleblowing," which includes providing information 
related to a violation o f law. rule. or regulation: gross mismanagement: gross waste of 
funds; an abuse of authority: or a substanti al and specific danger to public health or 
safety. The Whistleblower Protection Act of 
1989 protects individuals who report Federal agency misconduct. The Department will 
initiate appropriate actions against respons ible persons who take. threaten to take. or 
fail to take a personnel action with respect to any employee o r applicant because of any 
protected disclos ure of infonnation. In 2002, the Notification and Federal Employee 
Antidiscrimination and Retaliation Act (No FEAR Act) was enacted to make all Federal 
agencies accountab le for vio lations of' antidiscrimination and whistleblower protection 
laws. 

T he Depa11ment will not tolerate w histleblower reprisal. Legitimate di sclosure of 
info1111ation by employees is an invaluable resource for the overs ight of government 
operations. Therefore, it is my expecta tion that employees arc able to report these matters 
confidentially to the Department's Office of Inspector General. the U.S. Office of 
Special Counsel. or appropriate managem ent officials. Anyone who interferes with or 
retaliates against any current or former employee or job applicant making a protected 
disclosure will be subject to appropriate disciplinary act ion. 

l am committed to maintaining the Department's role as a Federal agency that respects 
the rights of current and former Federal employees or job applicants to raise legitimate 
concerns without fear of repri sal. I ask everyone to join me in implementing and 
communicating this important policy. 
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Appendix 6: Employment & Advancement of Persons with Disabilities Policy Statement 

THE SECRETARY OF 
TRANSPORTATION 

\V,\ SJ 11'\GTON, 
D.C. 20590 

October 03, 20 I I 

Policy Statement on Employment and Advancement of 
Persons with Disabilities 

I am committed to making the U.S. Department of Transportation (DOT) a model 
employer of persons with disabilities. especially those wi th severe di sabilities referred 
to as "targeted disabilities." Let us continue to enhance access for employees with 
disabi liti es . 

We will comply with Section 50 1 of the Rehabilitation Act of 1973, as amended. which 
prohibits Federal agencies from discriminating against qualified individuals wit h 
disabilities. The Department will provide hiring. placement. and ad anccmcnt 
opportunities for persons w ith disabi lities. Violati ons of this law will result in appropriate 
discipl inary actions against the offenders. up to and includ ing dismissal. 

The Department will continue to identify and remove any baniers to hiring. retaining, 
and promoting persons with disabilities. All departmental organizations will work with 
their offices of human resources in outreach effo11s to provide employment and internship 
opportunities to persons with disabi lities, especia lly those with targeted disabilities. My 
pledged support for a minimum 3 percent hiring goa l for individuals with targeted 
disabili ties remain applicable to al l DOT organizations . 

1 expect everyone to work as a team to identify. report. and eliminate ban-iers to the 
employment of persons with di sabilities whenever they are discovered. Guidance on how 
to handle requests for reasonable accommodation by employees and employment 
applicants is conta ined in DOT Order I 0 11.1. "Procedures for Processing Reasonable 
Accommodation Requests by Applican ts and Employees with Disab ili ties" (available on 
the Department's Web site at http://www. dotcr.ost.dot.gov) . 

Equal employment opportunity for persons with disabilities is a key organizational excellence 
initiative . 

Ray LaHood 
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• DEFENSE SECURITY SERVICE 
FY12 NO FEAR REPORT 

Reference: 5 CFR 724.302 

I. Number of cases pending or resolved- 12 

2i. Status or disposition- 6 Pending Investigation, 3 Pending Hearings, 2 Pending 
Final Agency Action, l P1~nding Appeal, 0 Closed because complainant 
requested complaint be htoard in District Court. 
U.S. Attorney filed motion to dismiss 
2ii. Reimbursement to Judgment Fund -0 
2iii. Reimbursement for Attorney Fees -0 

3. Number of employees identified in # 1 disciplined -0 

4. Final year-end data posted IA W EEOC regulations -N/ A 

5. Number of cases in federal court for disciplined employees -0 

6. Agency's policy for disciplinary action for conduct inconsistent with Federal 
Antidiscrimination Laws & Whistleblower Protection Laws -0 

Below is a summary of the DSS Ftoderal employment recruitment and retention 
program: 

• The DSS workforce decreased by 1.2 percent (11) employees, from 885 in FYI 1 to 
874 in FYl2. 

• Sixty percent (524) of the workforce at the end of FY 12 were men and 40 percent 
(350) were women, an decrease over last year's (FYI 1 ) total of 536 males and an 
increase of women from last year ( FYl 1 ) 349. 

• The combined representation of women and minorities decreased in number and 
percentage from (460) in FYI l to (459) in FYl 1. In both years this number 
represented approximate.ly 53% of the total workforce. 

• White females, Hispanic males and females, Asian males and females, Native 
Hawaiian or Other Pacific Island<:r females, American Indian/ Alaskan Native males 
are underrepresented in comparison to the national civilian labor force. 

• Sixty-two percent (541 personnel) of the total workforce occupy GG 13-15 positions. 
Of those, 67 percent (364) are men and 33 percent (177) are women. Personnel who 
identified themselves as Hispanic represented 1.5 percent (8) of the total population 
in the GG 13-15 grades; those identified as Black, 15 percent (81); Native 
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Hawaiian/Other Pacific Islander, 0 percent; American Indian, 0.9 percent (5); Asian, 
4 percent (20); and individuals who identified themselves with two or more races 
represented 4 percent (23). 

The total number of Senior Executive Service employees in the agency is 14. Of 
these, 79 percent are male (l l) and 21 percent are female (3); 57 percent (8) are 
identified as White, 38 percent (5) are identified as Black and 1 percent (1) is 
identified as 2 or more races. Th1~re is no representation of Hispanic, Asian, Native 
Hawaiian/ Other Pacific Islander, American Indian/ Alaskan Native, or two or more 
races in the DSS SES/DISL ranks. 

The total number of employees who identified their disabilities as a "targeted 
disability" according to Standard Form 256 is 0.1 percent (1 person). This number 
decreased from 2 in FY10. 

7. Judgment Fund reimbursement -NI A 

8. Agency written plan to train employees about rights and remedies available 
under the Antidiscrimination Laws and Whistleblower Protection Laws. 

The EEO Manager delivers the 
No Fear Act Training to all new employees. 

For the FY 2012 year all employees will complete an hour long online course 
from a vendor entitled No Fear Act. Compliance to this requirement will be 
tracked and monitored. 
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OE:FENSE THIU:Al" REDUCTION AGENCY 
AND 

UNITED $TATU; STlll:ATltGIC COMMAND CEN'l"!Jf 
FOR COMDATING !WEAl"QN9 0,, MAU DIDITRUCTION 

8725 JOMl't J, KtNCiJMAN RoAD, 9TOF 6201 
F_..- SU-VOii<. VA UOCSO«ZOI 

Mr. Clarence Johnson 
Office of the Under Secretary of Defonse 
4000 Defense Pentagon, Room 5D641 
Washington, DC 20301-4000 

Dear Mr. J~~iu-

MAR 2 6 2111'.l 

Enclosed is the Defense Threat Reduction Agency's Fl~al Year 2012 Annual 
Report as required by Publii; Law 107-174, Section 203 dated May 15, 2002. This report 
includes a detailed analysis, highligh1s trends and demonstrates proactive prevention to 
remedy areas of concern in the AgCD(;y' s Equal Employment Opportunity Complaint 
Program. The Agency's complaint activitiei; are summari:r.ed and posted every quarter in 
accordance with Public Law 107-174. The enclosed report reflects the Agency's complaint 
activity through the fourth quarter of Fiscal Year 2012 a.s required . 

If you have additional questions or nc~d additional information, please call me at 
703.767.5895 or via electronic mailatwillis!!,donald@ •. dtra.mil. 

Enclosures 
As stated 

WH!isa M. Donald 
Director, Equal Opportunity and 
Diversity Programs Office 



Notification and Federal! Employee Anti-Discrimination and 
Retaliiation Act of 2002 

FISCAL YEAR 2012 REPORT 

INTRODUCTION 

The No FEAR Act requires Federal Ag1:ncies to submit annual reports to the Speaker of the 
House of Representatives, the President pro fempore of the Senate, the Committee on 
Oovemmental Affairs of the Senate, tru: Committee on Government Reform of the House of 
Representatives, each committee ClfC<mgress w\th jurisdiction relating to the Agency, the 
Attorney General, and the EqllB.l Employment Opportunity Commission (EEOC). This report is 
submitted by the DTRA to sa11isfy this reporting requirement. 

BACKGROUND 

'The No FEAR Act was signed into law by President George W. Bush on May 15, 2002, and 
became effective on October 1, 2003. The Act requires Federal Agencies to be accountable for 
violations of anti-discrimination and whistlcblower protection Jaws and post certain statistical 
data relating to Federal sector EO complaints filed with the Agency. 

Section 203 of the No FEAR Act requires that 1each federal Agency submit an annual Report to 
Congress not later than 180 days after the end of each fiscal year. Agencies must report on the 
number of Federal district court cases a:rising under each of the respective areas oflaw specified 
in the Act in which discrimination was 1!lleged; the status or disposition of cases; the amount of 
money required to be reimbur.ied; the rrwnber of employ~s disciplined; any policies 
implemented related to appropriate disciplinary action$ against a Federal employee who 
d™:riminated against any individual, or committed a prohibited personnel practice; and an 
analysis of the data collected with respect to trends, causal analysis, etc. 

The Prc•id1:11t delepted l'Cl!Jl<)llllibility t() the U. $.Office of Penonncl Mana11ement (OPM) for 
the is.uance of regulation~ 11oveming implementation of Title JJ (If the No fBAR Act. The OPM 
published its final rule to carry out the r1otiflcation and training requirement of the No FEAR 
ACT. This 11.1le implemented the provi1fons of the No FEAR Act. Federal Agencies must have 
completed training by Deccmh~-r 2006. 
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No FEAR Act Reoort - .FY 20U~ 

Organi7.ation 
The Defc:nsc Threat Reduction Agency (DTRA) is a component of the Department ofOefel!K 
(DoD) and was esiablished in 1998. It :ipraog from the realization that a 1in&le Agency could 
improve the efforts of multiple organizations with common expertise in combating Weapons of 
Mass Destruction. On January 31, 2010, the DTRA combined with the United States Strateiic 
Command Center for Combarting WC<q10ns of Mass Destruction (SCC-WMD), to become the 
DTRA/SCC-WMD. At this l:ime, the SCC-WMD civilian personnel are not accounted for at the 
DTRA/SCC-WMD. Therefore, this re]l'ort only reflects NO FEAR statistics for DTRA civilians. 

Our mission is to safeguard the United States and its allies from weapons of mass deslruction 
{WMD), chemical biological, radiologfoal, nuclear, and high-yield explosives-providing 
capabilities to reduce, eliminate, IUld counter the threat and eliminate its effects. The Agency is 
located at Fort Belvoir, Virginia and employs 1,299 civilian men and women at more than 14 
locations around the world. 

Equal Opportunity & Divenity Programs Mission 
The Equal Opportunity and Diversity Programs (EO&DP) Office ensures that employees and 
applicants understand their rights under Title VU, promulgates and implements Federal Civil 
Rights laws, and promotes diversity throughout the orga.nization. The EO&DP Office 
additionally serves as the advisory cent<!!" for employees, managers, supervisors, and applicants 
seekin& information on or dealing with C<Jual employment opportunity matters, diversity, sexual 
harassment, anti-harassment, military e•iual opportunity, and No FEAR Act training and 
C-Ompliance. 

Reporting Requirement 1: 
Number of Cues Art•in& Undrr Each orthe Roiplctivo Provilio11 ofl,aw Covered by Paragraph$ (I) and (2) or 
Section 20 l(a) in which dilCriminalion on the plfl of th• Defense Tbf .. 1 Reduction Apncy wa• allep<i. 

B,._kd-n of Canlpl•lntis PY 2012 flY 2011 FY 2010 FY 2009 FY 2009 PY 2007 . 
nln troni FY 2007 
through the 4"' Qwirter 
of flY 2012 by b .. I• and 
isaue 

A. Campl•lnb flied during the FY hrolc4!n down by buit:: 

1. -.ce: 

•·American 
lndl•n/Ah1slmn NadY•: 

;;: 

b, American ~an/Pacific C1 

lt:Jlnder. 

(:. ••adc 
d.WhlW: 

2. COior: 

s . ... j 

•·Nale~ 

0 

6 

0 

I) 0 0 D 

" 0 1 

I) 1 1 

" 0 0 

0 0 

0 0 0 

2 



b.- :: 2 2 ')' l l ....... ; 2 1 0 

5 .......... : {i ;O 0 0 0 •. --.: t LO l ' • 4 

7. N-1 0..'91n: 

a. Hb:pank:; 1 J 1 0 ' 0 

b.ottt.r: 0 1 1 1 

8. ~IAll Pay Act: ....... ~ 0 0 D 0 a a 
b.r .... ..ie: 0 0 0 c 0 

t. DI b'lit) 7 3 2 1 2 0 

8. ~bl fQed elating the FY bf'oken 4oWn1 bV ....,c: 

.. ~-"''"'"'' 2 0 a 0 0 

2. Asllll•-nt of Du-• 2 0 0 2 

S.A-: 0 0 0 (i 0 0 

4. Co!nl- to Pull Ti-• ~ 0 0 0 0 0 

s. CNltdpllin•ry ~Ion: 

•· 0."'0lf••u 0 0 0 [; 0 0 

b • ..,.,..,,..ncr: 0 0 ti 0 0 

c. ..,...,.,on~ 0 1 0 0 0 0 

d. Rernonl: 0 0 0 0 0 0 

e. Other: 0 0 0 0 0 0 

6. Duty Hours; 0 0 0 c 0 0 

7. Ev-lon/Approinl: 1 2 , 0 0 

8. han1ittatJon/Test: 0 0 0 0 0 0 

9. H•r••meat:: 

•· Nctri-.exuel~ 7 7 2 • 0 2 

b. S•Xu•I: 0 0 0 (i 0 2 

lO. M.dlul &:u"'lnMton~ 0 • 0 0 0 0 

11. P•v l11cludf"if Overt:litn•~ • 0 0 0 0 

12. Pro'"otton/Non~ 0 (i 
.... etlon: 

u .......... - ... , 
•• o ... iod: 0 ;O 0 ti 0 0 

'1. DirMtN: 0 0 0 0 

14 ........ bl• 2 Q () 0 --· u. 11411notote-nt: 0 (i 0 0 0 

1e:. ~re:m•nt: 0 0 0 0 0 0 

3 



17. Tamin•don~ ll 0 1 0 0 0 

1S~Tenn./C0ndttllNl•Df :? 3 0 c 0 ;O 
!mployment: 

151. Time •nd Attend.Ince~ ll 1 0 0 0 1 

20. Tniinlng; ll l 0 0 0 0 

21. Other. ll 0 0 a 0 0 

Numbtor Of Complaints l'Y 2012 l'Y 2011 FY2010 FY 2009 l'Y :zoos l'Y 2007 

...... ndl ............ , •• , ... ftf '.15 9 tD 0 ' Ille FY 

•.Fllddurlnglllel'Y !> 14 5 7 ' • c.-- 0 0 () 0 1 

D, Pendtng... .Jt •11¥ tlmcl, durfng ;~4 l3 1' l3 14 II 
l:NFY 

A summary of No FEAR complaint data indicates that thm1 FY 11 to FY 12: 

---. Complaints filed decrea:i.ed from 14 to 9 
- Complaints ba:!!ed on RaJ:e (White) increased from 0 to 2 
- Complaints based on RaJ:e (Black) decreased from 6 to 5 
- Complaints based on Age decreased from 2 to I 
-> Complaints based on Reprisal decreased from I 0 to 6 
--> Complaint based on National Origin {Hispanic) decreased from 4 to I 
--> Complaints ba~d oa Disability increased fr()m 3 to 7 

Reporting Requirement 2: 
SIBIUs or Dispc11itU>n of Case• dt!Cribed in PanigRph I of Secti(lfl 203 of the Act, 

B,...lcdown Of Compl•h•tll PY 2012 PY 2,011 l'Y 2010 FY 2009 FY 2008 PY 2007 ' 
filed from l'Y 2007 
through th• •'" Qumrt4r 
Of FY 2012 by baal• •nd 
i••ue 

... """' ... ' ,,, .......... ,"" {· ,, I) ll 0 
lfftnllftl aGC9pt.enM er dit1r"l"11 

a. flund:li•r of compf•lnU " ~ ] 

P8nll11g irrwutlgatt-on 

c. Number ol cotTtolaJnt. ,, 7 5 5 2 
pending hurtng 

D. Humber of compl•intf c c [) 2 
ponding flnol .\Gener 
Deel.ton/ Action 

Breakd-n of C:Ompl•ints PY 2012 FY 2011 FY 2010 FY 2009 FY 2008 PY 2007 
filed from PY 2007 
through the 4"' Quarter 
o# FY 2012 by bHI• and 
luue 

4 



Pln•I Ord• (with Ad1nlnl.tr.Dtlve 0 
.,.,. (AJ) --) 

'"lndlngs of Dfscrirnlnltlorl 0' 

l'fndings ot No 01Kr1mil\f!ltlor'I c 

l)lf;mf1551115 c 
,..., AOencv Ded•on (without e 
AJDeclolH) 

P'lncUrJ91 of Olec11m1nlt4ort c 

l'lridlngs al No Olscrtmln1tlon 0 

O..rnilsels • 
Wttl'tdflWlilllS ,0 

Settlements • 
TOTAL Q.OSINGS 8 

Reporting Requirement 3: 

0 

0 

0 

0 

3 

3 

9 

0 

I) 

•I 

0 

0 

0 

0 

,, 

0 

0 

() 

0 

0 

0 

(I 

3 

D 

,Q 

4 

0 

0 

0 

0 

7 

0 

0 

2 

0 

0 

0 

0 

a 

2 

5 

The amount of money ~uired to b" reimbuned by the Defense Threat Reduction Agency under Se.Jrion 20 I in 
coonection with ea.:h case (separate~y identify the aggref,at• amount of such reimbursements i!tlributable to the 
payment of attorneys' fees, if any). 

'Ibere were no court judgments against the Agency in FY 12, which required monetary 
reimbUI!elllcnt to the Judgment Fund. Since implementation of the No FEAR Act, DTRA has 
not issued payments for violations of Federal dfserimination, whistleblower, or retaliation claims 
that would be reimbursable to the Judgment Fund. 

Reporting Requirement 4: 
The number Qf employee• di1ciplint:d ror discrimination, rctaliatioo, hllra.ornent, or any otlMr infraction of any 
prQVision of law referred w in paagreph (I). 

There were no findings of discrimination durinti the period FY 11 to FY 12; therefore, no 
disciplinary actions stemming from com1plaints of dil!Crimination were instituted. Discipline is 
covered in DTRA Instruction 1400.25 M, Subclllapter 752 entitled Civilian Disciplinary and 
Adverse Actions Instruction. 

Reporting Requirement 5: 
The final year-end data posted under Sectioo jOl(cXl)(EI) for 5U<h fiscal year (without regard to Section 30l(c)(2)). 

The No FEAR Act required Agencies to post quarterly on its public website certain statistical 
data relating to Federal sector equal employment opportunity complaints filed with such Agency 
by January 3 l, 2006. On January 29, 2006, DTRA posted the number of employment 
discrimination complaints filed, type of discrimination alleged, number of employees filing more 
than one complaint, number of complaints dismis!Cd, and number of discrimination fiadings, on 
its website: with a link displayed on its home page. Also includc4 in the posting is the average 
time ~nt investi¥8ting complaints and isKuing decision~ once the investigation and nearing is 
complete. A direct link to the DTRA N11 PEAR Act data can he found at: 
h!!J':~,dtr:1 :nil/JllJ'.1! 1)/Nor~ur,ilJip~ 

http://www.(%5et%5e:%5e%5e11ii/j%7c%7c%5eo'i'%5e)/N%5e%5eFaar.a3ip?%3c


Reporting Requirement 6: 
A detailed dcscrlplion of (A) the po I icy implemented by that Agency relating to appropriate disciplinary actions 
against a Federal employee who (i) discriminat(:d against any individual in violation of any of the laws cited under 
sc.:tion 20l(a)(l) or(2); or (ii) comtnined another prohibited personnel practice that was revealed in the 
investigation of a complaim alleging a violation of any of the laws cited under se.:tion 201(a)(I) or (2); and (B) with 
respect to each such laws, the number of employees who were disciplined in accordance with such policy and the 
specific nature ofthe disciplinary action taken. 

(A) Policies Implemented 
• The most cwrent DTRA Director's Policy letters on Civilian Equal Employment 

Opponunity, Preventing Sexual Harassment, Military Equal Opportunity, Harassment 
and Sexual Assault PrL-vcntion are dated April 25, 2011. 

• DTRA No FEAR Act Notice {posted quarterly). 

• DTRA lnstruetion 5505.3, dated December 10, 2007, Reasonable Accommodation 
(published and distributed). 

• DTRA Instruction 5145.5, dated December I, 2006, Alternative Dispute Resolution 
(published and di1tributcd). 

• DTRA lnltruction 1400.25 M, Subchapter 752 entitled Civilian Disciplinary and Adverse 
Actions, published July 25, 200 I. 

(8) Number of Employees Disciplined! in accordance with any policy listed above. 
See Reporting Requirement 4 above. Disciplinary actions, as appropriate, are taken in 
acrordance wi1.b the policies and instructions listed above and in compliance with the Equal 
Employment Opportunity Commission (EEOC) findings of discrimination. 

Reporting Requirement 7: 
An mialysis of the information described under l'arqr&phs 1 through 6{in conjunction with dala provided IO the 
EOC in compliance with part 1614 of Title 29 of the Code of Federal Rlogtilations) including (A) an e•amination of 
trends•, (B) causal analysis; (C) pl'llCl.ical knowledge gain«! through expcrie~; mid (D) any action• planned or 
liken to improve complaint or civil rights progrnrns oflhe Agency. 

(A) An Enml11atio11 of Trend• 
Fonnal EO complaint activity is oli:cn attributed to perceived disparities in equality, especially 
with rc:aarcfs kl the demoaraphic prQfi!e of the 'ervic~ population. During FY 12 Complaints 
filed decreased from 14 to 9. Complaints blll!Cdl <ln Reprbal dc<:reucd from 10 to 6. The most 
frequently claimed basis wa., di:wbility which increased from 3 to 7. Much of the decrease in 
overall complaint aecivlty can be attributed to ct'fe..1ive ltalning provided by the DTRA EO 
personnel and the A11cncy's diligence in improving the EO climate. 
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• 

• 

Representation of ClvUian Women. Mlinorltiq and Indi'l'iduab wjth Tq1'fleled Disabilities 
From FY 2011 to FY 2012, DTRA continues to experience a low participation rate in three 
categories: Women, Hispanics, and Individuals with Targeted Disabilities in comparison to the 
Civilian Labor Force (CLF). Women rc:prcsen1t only 38.49"/o ofDTRA 's total workforce while 
women represent 46.8% ofth·e CLF. Hispanics represent only 4.08% ofDTRA's total workforce 
while they represent 10.7% of the CLF. Individuals with Targeted Disabilities represent .23% of 
DTRA's total workforce. The last published Federal High for an organi7.ation's total workforce 
being represented by Individmals with Targeted Disabilities is 2.23% DTRA continues to strive 
to meet the: DoD goal of having 2% of its total workforce represented by employees with 
Targeted Disabilities. 

COMPLAINT PROCESSlNG 

lnfonnai Procqsing - In PY 12, DTRA EEO personnel processed 19 informal cornplainu; the 
Agency Wives to meet the regulatory ~uidelincis. Of the 19 mattcfS brought to the attention of 
counselors, l 0 were resolved during the informal stage and did not result in a formal complaint 
being filed. Nine formal com11laintswere filed. ADR is offered to 100% of the complainants who 
contacted an EEO Counselor. The ADR participation rate is 20% at lhe informal stage. 

Formal Processina - DTRA' s EEO Otlke started FY 2012 with 15 fonnai complaints on hand 
and an additional 9 were filed during th'" FY. Of the total inventory of formal cases, 8 of the 
cases were closed. Jn FY 2012, 9 individuals filed 9 fonnal complaints alleging employment 
discrimination. Over the past three ye~s, the numbers of complaints have fluctuated: FY 2010 
(5); FY 2011 (14) and FY 2012 (9). 

Investigations - The number of (:omplaints pending investigation at the beginning of 
FY 12 was6. 

Hearings - The average number of complaints pending hearing between FY 07 and 
FY 12was4. 

final Apncy Qccj11i2n1 CfAD) .. Of the 8 closures in FY 2012, 4 were closed as a result 
of settlement agl'Eemenb. The remaining 4 were closed with 11 Final Agency Order following 
SummllJ'Y Judamenu iuucd by an Admini•trative Judge. 

!ww/Basi1 for Comp!fliDJ (sl-The molt frequ~'Tltly u.~cd basis i.n FY 2012 w8' 

diliability and the most frequently issu~ w115 harlll!sment (non-ise1n1al). 

EMPLOYMENT OF PEOPLE WITH DISABILITIES 

The number of employees with targeted disabilities decreased from .24% (FY 201 I) to .23% 
during FYl2. Our current Jl<'rcentage •)f0.23% is below the OoO target of2% and the Federal 
High of2.23%. 
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DISCIPLINE 

There were no findings of dis1;rimination during the period FY 2007 to FY 2012 and no 
disciplinary actions stemming from complaints of discrimination. 

See DTRA Instruction I 400.25 M, Sub<:hapter 752 entitled Civilian Disciplinary and Adverse 
Actions at Appcndil( lL 

(B) Cautal Analy•ll 
DTRA does not have a large volume of complaints. Over the put five years, DTRA has worked 
diligently to advise and assist leadmhi'1 in ptomoting an environment free from Pll™)na!, wi;i!ll, 
or institutional barriers lhat prevent employees from rising to the highest level of responsibility 
paj'ible. We make efforts to ensure that empk•yees and applicanlll understand their rights under 
Title VII, disseminate and implement F~'deral Civil Rights l..aws, and promote diversity. We 
believe through these appropr.iatc measures, and increased usage of ADR, the volume of 
discrimination complaints will remain low. The DTRA EO&DP Oflice has fully implemented 
the I-Complaints tracking system and prepares weekly status reports to review Agency-Wide, as 
well as Entei:prise trends. The: use of this system has helped the Agency in its efforts to improve 
overall complaint timelines. 

The DTRA EO&DP Office provided mimy opportunities for training in various subjects 
pertaining to EEO and Diversity. Monthly Newcomers Orientation and quarterly EO for 
SuperviSOJS and Managers training sessions wc::rc provided. These sessions are designed to 
ensure that supervisors, managt.'fS, and t1ew employees receive training on Basic EEO/EO Laws 
and Regulations. Also, training in the subjects c1f ADR, Conflict Resolution, Prevention of 
Sexual Harassment, Reasonable Accom:modati<m, Workforce Diversity and the Discrimination 
Complaint~ Process were provided throughout DTRA. During FY 2012, approximately 400 
supervison, managers and employees were trained. DTRA leader.ship has gained an 
understanding that traininii and proactiv,e measures contribute to the resolution of workplace 
disputes and resolve workplace issues b<:fore bccominii formal complaints. 

(C) Praettcal KD11Wledg11 Gained through E11perlenee 
To dispel perceptions of iru:quality, DTRA etlC(!urages employees lQ appreciate, value, 1111d 
understand our similarities or .~ifferences. The Agency conducted a number of special emphasis 
programs to improve the workplace environment and to promote and foster diversity. The 
primary goal this year was to provide better services and training to DTRA employees. Time has 
shown that proactive prevention is the key to a :mccessful Agency. This can be accomplished 
through appropriate education for Agem:y lcadc~ship and the workforce. Also, the continued use 
of ADR is critical to opening lines of communication between leadership and employees. One 
key lesson learned is that if we: can bring the parties in a dispute to the tabl~, there is a high 
likelihood ofresolution at the informal stage. Additionally, we offer ADR at the fonnal stage to 
resolve complaints at the formal level. 
We additionally, provided qualified mediators for a number of non-EO workplace disputes. This 
i' in keeping with the mandate to resolw issues at the lowest level possible . 



• 

• 

• 

(D) Actions Planned or Taken to Improve Complaint/Civil Rights Progra1DS ofthe AgHcy 
DTRA employees are informed llbout EO and Diversity Programs through a variety of methods: 
Agency policies on EO, Sexual Harassment, EO for military members, Prevention of SexU!ll 
Assault, and Diversity Policy Statemenl:s, and other materials are posied on-line and on bulletin 
boards at all locations. Instructions on Jlc.uonable Accommodation and ADR are available via 
the internal and external websit.::s. Each employee receives a copy <if all Ailency instructions, 
policy statements, and EO related brochur~s at the: EO for Newcomers training. Ourin& the 
reporting period, the EO and Diversity Programs Office will C(lntinuc to update its internal and 
external websites to include program OV•erviews on Complaints, Reasonable Accommodation, 
Special Emphasis Programs, and the most current EO Policy Letters. 

DTRA met its goal of offering EO for Supcrvi110rs training more consistently. The course was 
provided every quarter in the National Capital Region and once annually in the outlying regions. 

Due lo the low representation ·ofHispaniics and individuals with target disabilities in DTRA's 
total workforce, the EO and Diversity Programs Office will start initiatives to increase the 
recruitment of these individuals. A DiSll:bility Action Plan will also be implemented due to the 
increase in the number of complaints filtid by Individuals with Targeted Disabilities. 

Reporting Requirement 8: 
Any adjustment (to lb• Exient the AdjW11mcnt c1111 ~ A11<ertained in the Budget of DTRA) to comply with the 
requiremenu under Section 20 l . 

Monetary payouts for finding11 of dis~oimination would be taken from the Agency's overall 
operating budget, when and if awopria1ce . 
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THE SECRETARY OF EDUCATION 
WASHINGTON, DC 20202 

Honorable Jacqueline A. Berrien 
Chair 

May 22, 2013 

U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Ms. Berrien: 

I am pleased to send you the enclosed copy of the U.S. Department of Education's (ED) 
fiscal year 2012 annual report prepared in accordance with Section 203 of the 
Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 
(No FEAR Act), Public Law 107-174, 

This report provides information about the number of cases filed against ED by 
employees under federal antidiscrimination and whistleblower protection Jaws and ED's 
efforts to prevent discrimination in the workplace. The report also provides year-end 
statistical data on the number and type of all complaints filed and the processing time for 
complaints. 

I hope you find this information useful. If you have any questions, please have your staff 
contact the Office of Equal Employment Opportunity Services at (202) 401-3560. 

Ame Duncan 

Enclosure 
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I. EXECUTIVE SUMMARY 

Section 203 of the Notification and Federal Employee Antidiscrimination and Retaliation Act of 
2002 ("No FEAR Act"), Public Law 107-174, which became effective on October I, 2003, 
requires federal agencies to be held accountable for violations of antidiscrimination and 
whistleblower protection laws and to post certain statistical data relating to Equal Employment 
Opportunity (EEO) complaints filed against the agency. As part of this requirement, federal 
agencies are required to submit an annual report to the Speaker of the House of Representatives, 
the President pro tempore of the Senate, the Committee on Homeland Security and 
Governmental Affairs of the Senate, the Committee on Oversight and Government Reform of the 
House of Representatives, each committee of Congress with jurisdiction relating to the agency, 
the Attorney General, the Office of Personnel Management (OPM), and tl1e Equal Employment 
Opportunity Commission (EEOC). 

The Office of Management, Equal Employment Opportunity Services (EEOS), is responsible for 
overseeing the implementation of the No FEAR Act at the agency level to include reporting and 
updating the statistical information on the agency's Web site. 

The Department of Education (ED) is submitting its fiscal year (FY) 2012 annual report to 
Congress in compliance with the No FEAR Act. The report includes the number of cases that 
were filed in federal district court that resulted in judgments, awards, or compromise settlements; 
the disposition of those cases; monies required to be reimbursed; and the number of employees 
disciplined for discrimination, retaliation, harassment, or other infractions of a provision of law 
cited in Section 20l(c) of the No FEAR Act. 

ED reports that there was no litigation that resulted in payments from the judgment fund in FY 
2012. 

The complaint trend in FY 2012 indicates that reprisal, age, and race were the most frequently 
raised bases, whereas promotion/non-selection, performance evaluation, and non-sexual 
harassment were the most frequently raised issues. Specific information can be found in Table l 
of this report. More detailed information can be found in Appendix I - No FEAR Act Report in 
FY2012. 

The Department supports the EEOC's requirements to issue and update EEO and diversity policy 
statements on an annual basis. A review of the Department's policy statements indicates that the 
Secretary continues to demonstrate and reiterate a commitment to EEO, the use of alternative 
dispute resolution (ADR), and a workplace free of discriminatory harassment through the annual 
issuance of updated EEO and diversity policy statements that were last issued on October 23, 
2012. 

Furthermore, on October 26, 2012, the Secretary announced that effective in FY 2013, EEO 
training would be mandatory and available online for managers, supervisors, and employees. 
During this communication, the Secretary stressed that supporting an inclusive culture requires 
"our united efforts in educating managers, supervisors, and employees about their roles and 
responsibilities in preventing discrimination and promoting workforce diversity and inclusion." 
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The mandatory training will be required on a biennial basis. New employees will be required to 
complete the training within 90 days of their appointment to the Department. All updated policy 
statements and written guidance can be found on the EEOS' Web site 
https://share.ed.gov/om/Pages/Equal-Emplovment-Opportunitv-Services.aspx#policies and the 
ADR Center's Web site at https://share.ed.gov/om/Pages/Altemative-Dispute-Resolution
Center.aspx. They are also posted on the Department's public Internet site at 
http://www2.ed.gov/about/offices/list/om/reports.html. 

To remain proactive in its efforts to prevent discrimination in the workplace, ED encourages its 
employees to learn more about the use of ADR to resolve workplace disputes with their 
supervisors at the earliest possible stage. This was reinforced by the issuance of ED's frrst ADR 
policy statement in FY 2012. ED also provides employees with the option of using ADR to 
address their EEO complaints and grievances. In this regard, ED continues its campaign to 
provide supervisors and managers, as well as nonsupervisory personnel, with communication 
and conflict resolution skills to facilitate resolving workplace conflicts before they become 
formal EEO complaints. 

In summary, ED values the contributions of all employees and strives to promote diversity and 
inclusion through career development, hiring initiatives, and leadership commitment. To remain 
proactive and to help ensure no litigation resulting in payments from the judgment fund, ED will 
continue to stress that training and conununication are vital to reducing the number of formal 
complaints, awards, and compromise settlements in discrimination cases. 

11. FY 2012 DATA 

Civil Cases: 

Section 203(a)(l) of the No FEAR Act requires that agencies include in their annual report to 
Congress "the number of cases arising under each of the respective provisions of law covered by 
paragraphs (I) and (2) of section 201(a) in which discrimination on the part of such agency was 
alleged." Section 724.302 of Title 5 of the Code of Federal Regulations (C.F.R.) clarifies section 
203(a)(l) of the No FEAR Act by requiring agencies to report the "number of cases in Federal 
Court pending or resolved ... arising under each of the respective provisions of the Federal 
antidiscrimination laws and Whistleblower Protection Laws .... " See 5 C.F.R. § 724.302(a)(l). 

ED reports that in FY 2012, there were five cases in federal court alleging violations of federal 
antidiscrimination laws. One of the five cases has 18 individual plaintiffs. Of the five cases, ED 
prevailed in three, and two cases are still pending. 

Reimbursement to the Judgment Fund: 

The regulations implementing the No FEAR Act state that the Financial Management Service 
(FMS), U.S. Department of the Treasury, will provide notice to an agency's chief financial 
officer within 15 business days after payment from the judgment fund. The agency is required 
either to reimburse the fund within 45 business days after receiving the notice from FMS, or to 
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contact FMS to make arrangements in writing for reimbursement. ED reports that there was no 
litigation that resulted in payments from the judgment fund in FY 2012. 

Disciplinary Actions: 

Section 203(a)(4) of the No FEAR Act requires that agencies include in the annual report to 
Congress "the number of employees disciplined for discrimination, retaliation, harassment, or 
any other infraction of any provision oflaw referred to in paragraph (1 )." For federal court 
cases involving allegations of a violation of antidiscrimination or whistleblower protection laws, 
the regulations at 5 C.F.R. § 724.302(a)(3) require the agency to report the total number of 
employees disciplined. The regulations at 5 C.F.R. § 724.102 define discipline to include any 
one or a combination of the following actions: reprimand, suspension without pay, reduction in 
grade or pay, or removal. 

ED reports that there were no disciplinary actions arising from the federal district court and that 
none of the cases resulted in any employees being disciplined. 

In September 2012, ED issued five policy statements: EEO, Diversity, Anti-Harassment, the No 
FEAR Act, and ADR. These policies were issued to (1) cover all forms of prohibited 
discrimination and anti-harassment under Title VII and the No FEAR Act, (2) require immediate 
and appropriate corrective action, (3) provide points of contact for reporting and filing a 
complaint, (4) define necessary legal terms, (5) require training for the workforce, (6) protect 
employees from retaliation, and (7) inform employees about the use of ADRto resolve 
complaints and disputes. These statements have been prominently posted on employee bulletin 
boards as well as ED's intranet and public websites. 

These policies also require the agency to take appropriate disciplinary action against those 
engaging in unlawful discriminatory practices or allowing discriminatory practices to exist (see 
Appendix II for the Table of Penalties from ED's Personnel Manual Instrnction 751-1 -
Discipline and Adverse Actions). 

Final Year-End Data Posted Under Section 301(c)(l)(B): 

The final year-end data posted pursuant to Section 30l(c)(l)(B) of the No FEAR Act is included 
in Appendix I. 

III. ANALYSIS OF TRENDS, CAUSAL ANALYSIS, AND PRACTICAL KNOWLEDGE 
GAINED THROUGH EXPERIENCE 

Section 203(a)(7) of the No FEAR Act requires that agencies undertake an examination of 
trends, causal analysis, practical knowledge, and any actions planned or taken to improve 
complaint or civil rights programs in the agency. 
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There were 3 3 discrimination complaints filed against ED during FY 2012, a decrease of 17 .5 
percent from the 40 complaints in FY 2011. The open inventory decreased by 19 percent from 
63 cases in FY 2011to51 cases in FY 2012. 

A review of the bases of EEO complaints for the past two years show that the bases most 
frequently raised were reprisal (25.81%), race (23.67%) and age (15.05%). See Table I below. 

FY 2011 
Formal Complaints FY 2012 
Bases* # % % 
Race-American Indian/ Alaska 0 0.8% 0 0.0% 
Race-Asian/Native Hawaii 1 0.8% I 1.08% 
Race-Black/ African American 13 10.5% 20 21.51% 
Race-White 5 4.0% I 1.08% 
Two or More races 1 0.8% 0 0.0% 
Color 8 6.5% 6 6.45% 
Religion 4 3.2% 1 1.08% 
Reprisal 29 23.4% 24 25.81% 
Sex-Male 8 6.5% 6 6.45% 
Sex-Female 12 9.7% 7 7.53% 
National Origin -Hispanic 2 1.6% 0 0.00% 
National Origin-other 2 1.6% 1 1.08% 
Eciual Pav Act - male 0 0.0% 0 0.00% 
Eciual Pay Act - female I 0.8% 2 2.15% 
Age 21 16.9% 14 15.05% 
Disability - Physical 7 5.6% 8 8.60% I 
Disabilitv-Mental 9 7.3% 2 2.15% 
Genetic Information 0 0 0 0.00% 

* Note that multiple bases may be raised in an individual complaint. 

A review of the past year shows that the issues most frequently raised were non-sexual 
harassment (15.79 percent), performance evaluation (14.74 percent), and terms and conditions of 
employment (11.58 percent). See Table 2 below. 
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T bl 2 All d I a e . ege . F ssues m onna IC I . omp amts 

FY2011 FY2012 
Formal Complaints 
ISSUES* # % # % 
APoointment/Hire 5 5.7% 2 2.11% 
Assi=ent of Duties 13 14.8% 8 8.42% 
Awards 4 4.5% 0 0.0% 
Conversion to Full time 0 0.0% 0 0.0% 
Disciplinarv Action 0 0.0% 8 8.42% 

(Demotion) (0) - (0) -
(Reprimand) (0) - (4) -
(Suspension) (0) - (3) -
(Removal) (0) - (1) -

Duty Hours 1 1.1% 2 2.11% 
Evaluation/ Appraisal 16 18.2% 14 14.74% 
Examination/Test 0 0.0% 0 0.0% 
Harassment 16 18.2% 15 15.79% 

£Non-sexual) (15) - (13) -
(Sexual) (1) - (2) -

Medical Examination 0.0% 0 0.0% 
Pay including overtime 2 2.3% 4 4.21% 
Promotion/Non-selection 17 19.3% 9 9.47% 
Reassitm1nent 6 6.8% 6 6.32% 

(Denied) (4) - (4) -
<Directed) (2) - (2) -

Reasonable 
accommodation 0 0.0% 5 5.26% 
Reinstatement 0 0.0% I 1.05% 
Retirement 0 0.0% 1 1.05% 
Termination 0 0.0% 1 1.05% 
Terms and Conditions of 
Emplovment 6 6.8% 11 11.58% 
Time and Attendance 0 0.0% 3 3.16% 
Training 2 2.3% 2 2.11% 
Other 0 0.0% 3 3.16% 

*Note that multiple issues may be raised in an individual complaint. 

IV. ADJUSTMENT TO BUDGET 

Section 203(a)(8) of the No FEAR Act requires that agencies include in tb.eir annual report to 
Congress information about "any adjustment (to the extent the adjustment can be ascertained in 
the budget of the agency) to comply with the requirements under section 201." · 

ED made no such adjustments. 
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V. ACTIONS PLANNED OR TAKEN TO IMPROVE COMPLAINT OR CIVIL 
RIGHTS PROGRAMS 

The No FEAR Act requires federal agencies to train all employees on their rights and remedies 
under the federal antidiscrimination, retaliation, and whistle blower protection laws. ED requires 
that all new employees receive No FEAR Act training within 90 calendar days of their 
appointment and that all employees take refresher training every two years. 

In FY 2012, the pre-complaint process was realigned to EEOS from the ADR Center to promote 
one-stop customer service. A review of EEO complaint trends indicates that there was a 
decreasing trend in the number of EEO pre-complaints from 92 (in FY 2006) to 48 (in FY 2012). 
The complaint rate, 1.09 percent, based on the workforce in FY 2012, indicated a significant 
decrease over the last seven years, and is lower than the available government-wide average of 
1.15 percent. 

In FY 2012, the offer rate of ADR at the informal stage of the EEO complaints process was 90 
percent, which is higher than the government offer rate of 78 percent. This was due in great part 
to the enhanced collaboration, marketing, and outreach of the ADR Center staff. These efforts 
included agency-wide promotion of the use of ADR to resolve complaints at the earliest possible 
stage. The Secretary stressed the importance of utilizing the ADR process to resolve complaints 
via his previously documented EEO policy statements and the inaugural ADR policy statement. 
The ADR Center staff continued collaborating with the EEOS Director and staff to conduct 
principal office briefings providing employees information related to ADR services such as 
teambuilding, conflict coaching and open enrollment and office-specific "Crucial Conversations" 
training. 

T bl 3 D a e ' C I . Ra d ADR U epartment s omp1amt te an . th Pr I . S sagem e e·comp, amt tage, FY2006 FY20 - 12 

Fiscal Total #of Pre- Complaint ADR ADR ADR 
Years Work complaints Rate Offer Participation Resolution 

Force Rate Rate Rate 
2006 4353 92 2.1% 100.0% 7.6% 71.4% 
2007 4327 86 1.9% 89.5% 11.7% 100.0% 
2008 4344 86 2.0% 96.5% 10.8% 66.0% 
2009 4226 64 1.5% 35.9% 17.3% 25.0% 
2010 4543 67 1.5% 672% 46.7% 42.8% 
2011 4629 65 1.4% 95.4% 45.2% 28.6% 
2012 4373 48 1.1% 90.0% 23.2% 60.0% 

In FY 2012, 100 percent of EEO investigations were timely completed. The number of 
investigations completed decreased from 42 in FY 2011 to 26 in FY 2012. Of those 
investigations required to be completed within the 180-day time limit, 100 percent of these cases 
were timely investigated with an average of 139 days. Of all investigations, including amended 
complaints, the Department's investigators averaged 179 days, which is lower than the 191 days 
reported in 2011. 
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bl 4 D Ta e . eoartment' s Average Processine: Davs for EEO Inves!Iga!Ions, F Y200 6-FY2012 

Fiscal #of #of timely o/oofTimely Average Average 
Years Completed investigations Investigations Processing Days Processing 

Investigations for all Days for 
investigations investigations 

(including within the 
amended cases) 180 day time 

limit 
2006 31 0 0% 220 0 
2007 26 7 27% 299 146 
2008 29 10 35% 296 140 
2009 17 4 24% 324 147 
2010 54 39 24% 158 94 
2011 42 40 95% 192 150 
2012 26 26 100% 179 139 

EEOC regulations require agencies to issue the final agency decision (FAD) within 60 days of 
receiving notification that a complainant has requested an immediate decision from the agency, 
or within 60 days of the end of the 30-day period for the complainant to re:quest a hearing or an 
immediate final decision, where the complainant has not requested either a hearing cir a FAD. 

With respect to this requirement, the Department, demonstrated outstanding results in the 
issuance of F ADs. In FY 2012, the Department issued 17 F ADs. All F ADs were issued in a 
timely manner, in an average of 36 days. This is also a significant improvement compared to 
the last seven years' performance in issuing F ADs. 

Listed below are ED's actions taken in FY 2012 to improve its EEO Complaints Program: 

Strategic Alignment 
• ED actively engaged the workforce in the development of the Diversity and Inclusion 

(D&I) Council. The purpose of the Council is to implement the agency's diversity and 
inclusion strategic plan of promoting a diverse, high-quality workforce. The plan aligns 
its goals and objectives in accordance with the Department's Strategic Plan, Human 
Capital Management Plan, and OPM's Human Capital Assessment and Accountability 
Framework. 

Collaboration 
• ED has emphasized the importance of ADR. In FY 2012, the ADR Center initiated 

many training activities focusing on conflict prevention and addressing workplace 
dispute resolutions through outreach, communication, and providing conflict coaching, 
conciliation, facilitation, mediation, and training services. 

• ED has ensured that EEO staff work closely with Human Capital and Client Services 
(HCCS) officials to promote collaboration, improve coordination, and develop 
partnership initiatives. Both EEOS and HCCS participated in the: EEO community's 
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annual diversity conferences and forums to ensure visibility and to promote community 
outreach activities. 

• ED has involved employees and managers in implementing its EEO program. 
Employees and managers frequently participated in workforce briefings, attended EEO 
and ADR training sessions, and participated in identifying barriers to EEO. 

Accountability 
• ED has issued EEO, ADR, and diversity policy statements annually. In September 2012, 

the Secretary issued ED's inaugural ADR workplace policy statement encouraging all 
employees to learn about the ADR process and to use it to informally resolve conflicts 
and disputes. 

• ED retained in supervisors' and managers' performance plans a standard on the 
commitment to EEO and ADR as a criterion. Supervisors and managers are evaluated on 
their cooperation and support of both the EEO program and the ADR process. 

• ED has ensured that EEO related training is routinely provided to managers and 
employees. Managers and employees were trained on the topics of EEO, reasonable 
accommodation, and diversity both at headquarters and at selected regional locations. 

• ED mandated EEO training effective FY 2013 and will continue making it available 
online for managers, supervisors, and employees. 

• ED developed an online ADR training for executives, managers, and supervisors. 
• ED has timely submitted reports of its EEO program efforts to EEOC. In FY 2012, ED 

submitted both the Form 462 and MD 715 reports to EEOC, describing its complaint 
processing activities and its EEO program status. 

In summary, ED is committed to achieving a strong, effective, high-performing, and diverse 
workforce and ensuring that the workplace is free of discrimination and/or harassment in any 
form, is inclusive and fair, and encourages all employees to develop to their full potential. 
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Complainants 

Repeat Filers 

Color 

Religion 

Reprisal 

Sex 

National Origin 

Equal Pay Act 

Age 

Disability 

Non-EEO Basis 

APPENDIX I 

Department of Education 
No FEAR ACT REPORT 

FY2012 

32 

0 

6 

1 

24 

13 

1 

2 

14 

10 

0 

Assignment of Duties 8 

Awards 0 

11 



Conversion to Full-time 0 

Disciplinary Action 

Demotion 0 

Reprimand 4 

Removal 1 

Suspension 3 

Other 3 

Duty Hours 2 

Evaluation/ Appraisal 14 

Examinationffest 0 

Non-Sexual Harassment 13 

Sexual Harassment 2 

Medical Examination 0 

Pay (Including Overtime) 4 

Promotion/Non-selection 9 

Denied Reassigmnent 4 

Directed Reassigmnent 2 

Reasonable Accommodation 5 

Reinstatement 1 
-

Retirement 1 

Termination 1 

Terms/Condition of Employment 11 

Time and Attendance 3 

Training 2 

Other 3 

12 



Average number of days in 
investigation stage 

Average number of days in 
final action stage 

Average number of days in 
investigation stage where 
hearing was requested 

Average number of days in 
final action stage where 
hearing was requested 

Average number of days in 
investigation stage where 
hearing was not requested 

Average number of days in 
final action stage where 
hearing was not requested 

Total Complaints Dismissed by 
Agency 

Average Days Pending Prior to 
Dismissal 

Total Formal Complaints 
Withdrawn by Complainants 

13 

214.21 

396.38 

223.95 

657.78 

182.12 

42.71 

2 

92 

5 



Without Hearing 0 0% 

With Hearing 0 0% 

Total Number of Findings by 
0% 

Basis 

Race 0 0.00% 

Color 0 0.00% 

Religion 0 0.00% 

Reprisal 0 0.00% 

Sex 0 0.00% 

National Origin 0 0.00% 

Equal Pay Act 0 0.00% 

Age 0 0.00% 

Disability 0 0.00% 

Non-EEO 0 0.00% 

Race 0 0.00% 

Color 0 0.00% 

Religion 0 0.00% 

Reprisal 0 0.00% 

Sex 0 0.00% 
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National Origin 0 0.00% 

Equal Pay Act 0 0.00% 

Age 0 0.00% 

Disability 0 0.00% 

Non-EEO 0 

Race 0 0.00% 

Color 0 0.00% 

Religion 0 0.00% 

Reprisal 0 0.00% 

Sex 0 0.00% 

National Origin 0 0.00% 

Equal Pay Act 0 0.00% 

Age 0 0.00% 

Disability 0 0.00% 

Non-EEO 0 0.00% 

Total Number of 
0.00% 

Findings 

Appointment/Hire 0 0.00% 

Assignment of Duties 0 0.00% 

Awards 0 0.00% 

Conversion to Full-time j 0 0.00% 

Disciplinary Action 
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Demotion I 0 0.00% 

Reprimand I 0 0.00% 

Suspension I 0 0.00% 

Removal I 0 0.00% 

Other I 0 0.00% 

Duty Hours I 0 0.00% 

Evaluation/ Appraisal I 0 0.00% 

Examinationffest I 0 0.00% 

Non-Sexual lo 0.00% 
Harassment 

Sexual Harassment I 0 0.00% 

Medical Examination I 0 0.00% 

Pay (Including lo 0.00% 
Overtime) 

Promotion/ Non- lo 0.00% 
selection 

Denied Reassignment I 0 10.00% 

Directed Reassignment I 0 I 0.00% 

Reasonable lo 0.00% 
Accommodation 

Reinstatement I 0 0.00% 

Retirement I 0 0.00% 

Tennination I 0 0.00% 

Tenns/Conditions of lo 0.00% Employment 

Time and Attendance I 0 0.00% 

Training I 0 0.00% 

Other I 0 0.00% 
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Total Number of 
0.00% 

Findings 

Appointment/Hire 0 0.00% 

Assignment of Duties 0 0.00% 

Awards 0 0.00% 

Conversion to Full-time I 0 0.00% 

Disciplinary Action 

Demotion 0 0.00% 

Reprimand 0 0.00% 

Suspension 0 0.00% 

Removal 0 0.00% 

Other 0 0.00% 

Duty Hours 0 0.00% 
• 

Evaluation/ Appraisal 0 0.00% 

Examination/Test 0 0.00% 

Non-Sexual lo 0.00% 
Harassment 

Sexual Harassment I 0 0.00% 

Medical Examination I 0 0.00% 

Pay (Including lo 0.00% 
Overtime) 

Promotion/ Non- lo 0.00% 
selection 

Denied Reassignment I 0 0.00% 

Directed Reassignment I 0 0.00% 

Reasonable lo 0.00% 
Accommodation 

Reinstatement I 0 0.00% 
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Retirement I 0 0.00% 

Termination I 0 0.00% 

Terms/Conditions of lo 0.00% 
Employment 

Time and Attendance I 0 0.00% 

Training I 0 0.00% 

Other I 0 0.00% 

Total Number of 
0.00% 

Findings 

Appointment/Hire 0 0.00% 

Assignment of Duties 0 0.00% 

Awards 0 0.00% 

Conversion to Full-
0.00% 

time 

Disciplinary Action 

Demotion I 0 0.00% 

Reprimand I 0 0.00% 

Suspension I 0 0.00% 

Removal I 0 0.00% 

Other I 0 0.00% 

Duty Hours I 0 0.00% 

Evaluation/ Appraisal l 0 0.00% 

Examination/Test I 0 0.00% 

Non-Sexual lo 0.00% 
Harassment 

Sexual Harassment I 0 0.00% 

Medical Examination I 0 0.00% 
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Pay (Including lo Overtime) 

Promotion/Non- lo selection 

Reassignment Denied I 0 

Reassignment Directed I 0 

Reasonable lo Accommodation 

Reinstatement I 0 

Retirement I 0 

Termination I 0 

Terms/Conditions of lo Employment 

Time and Attendance I 0 

Training I 0 

Other I 0 

Investigation 

Hearing 

Final Agency Action 

Appeal with EEOC Office of 
Federal Operations 

0.00% 

0.00% 

0.00% 

0.00% 

0.00% 

0.00% 

0.00% 

0.00% 

0.00% 

0.00% 

0.00% 

0.00% 

18 

31 

2 

8 

Pending Completion Where Investigation Exceeds Required 
Time Frames 

19 

0 



Appendix II 
ED's Table of Penalties for Stated Offenses 

Nature of lat Offense t•t Offense 2JMI Offense 2 .. Offense 3n1 Offense 3ru Offense 
Offense Minimum Maximum Minimum Maximum Minimum Maximum 

Violations of Reprimand REMOVAL 14-Day REMOVAL REMOVAL 
EEO statutes Suspension 
and/or 
regulations at 
29 CFR 1614. 
Refusal to 5-Day REMOVAL 14-Day REMOVAL REMOVAL 
answer Suspension Suspension 
questions or 
otherwise 
cooperate with 
any 
administrative 
investigation~ 

inquiry, or 
other proper 
proceeding, 
including, but 
not limited to, 
EEO, Office of 
Special 
Counsel, Merit 
Systems 
Protection 
Board, and 
Inspector 
General 
proceedings 
(when criminal 
charges are not 
anticipated and 
appropriate 
administrative 
warnings are 
orovidedl. 
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Honorable Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 



 



March 27, 2013 

The Honorable Jacqueline A. Berrien 
Chairwoman 
U. S. Equal Employment Opportunity Commission 
131 M Street, N.E. 
Washington, DC 20507 

Dear Chair Berrien: 
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Enclosed is the Farm Credit System Insurance Corporation (FCSIC or Corporation) 2012 Annual 
Report required under the Notification and Federal Employee Antidiscrimination and Retaliation 
Act of2002 (No FEAR Act). The report demonstrates FCSIC's commitment to equal 
employment opportunity while fulfilling its mission to insure the timely payment of principal 
and interest on Systemwide and consolidated bonds and obligations issued by the Farm Credit 
System banks under the Farm Credit Act of 1971 during fiscal year 2012. 

Please contact us should you have any questions regarding the report. 

Sincerely, 

Thais Burlew 
Director 
Equal Employment Opportunity and Inclusion 

Enclosures 



'I. 

Farm Credit System Insurance Corporation Fiscal Year 2012 Annual Report on the 
Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 

2012 Summary 

1. The number of cases arising under each of the respective provisions of law 
covered by paragraphs (1) and (2) of section 20l(a) in which discrimination 
on the part of the Agency was alleged: 

2. The status or disposition of cases described in paragraph (1): 

3. The amount of money required to be reimbursed by such Agency under 
section 201 in connection with each of such cases, separately identifying 
the aggregate amount of such reimbursements attributable to the payment 
of attorneys' fees, if any: 

4. The number of employees disciplined for discrimination, retaliation, 
harassment, or any other infraction of any provision of law referred to in 
paragraph (1): 

5. The final year-end data posted under section 301(c)(l)(B) for such fiscal 
year (without regard to section 30l(c)(2)): 

6. A detailed description of 

a. the policy implemented by that Agency relating to appropriate 
disciplinary actions against a Federal employee who 

1. discriminated against any individual in violation of any of the laws 
cited under section 20l(a)(l) or (2), or 

ii. commjtted another prohlbited personnel practice that was revealed in 
the investigation of a complaint alleging a violation of any of the 
laws cited under section 20l(a)(l) or (2), and 

b. with respect to each of such Jaws, the number of employees who are 
disciplined in accordance with such policy and the specific nature of the 
disciplinary action taken: 

7. An analysis of the information described under paragraphs (1) through (6) 
(in conjunction with data provided to the Equal Employment Opportunity 
Commission in compliance with part 1614 of title 29 of the code of Federal 
Regulations), including 

a. an examination of trends, 
b. causal analysis, 
c. practical knowledge gained through experience, and 
d. any actions planned or taken to improve complaint or civil rights 

programs of the Agency: 

8. Any adjustment (to the extent the adjustment can be ascertained in the 
budget of the Agency) to comply with the requirements under section 201: 

None 

Not applicable 

Not applicable 

None 

See Attachment A -
Fiscal Year 2012 
No FEAR Act DAT A 

Policy Statement 
Regarding Harassment; 
Policy Statement 
Concerning Equal 
Employment Opportunity 
and Diversity; and 
Policy on Disciplinary and 
Adverse Actions 

None 

See Attachment B -
Section 203(a)(7) Analysis 

Not applicable 



ATTACHMENT A 

Farm Credit System Insurance Corporation 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee 

Antidiscrlmination and Retaliation Act of 2002 
(No FEAR Act), Pub. L. 107-174 

Comparative Data 2012 
Complaint Activity Previous Fiscal Year Data Thru 

2007 2008 2009 2010 2011 9-30 
Number of Complaints Filed 0 0 0 0 0 0 
Number of Complainants 0 0 0 0 0 0 
Repeat Filers 0 0 0 0 0 0 

Complaints by Basis 
Comparative Data 

Previous Fiscal Year Data 
Note: Complaints can be 2012 filed alleging multiple Thru 
bases. The sum of the 2007 2008 2009 2010 2011 9-30 bases may not equal total 
complaints filed. 
Race 0 0 0 0 0 0 
Color 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 
Eaual Pay Act 0 0 0 0 0 0 
Age 3 0 0 0 0 0 
Disabilitv 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 

Complaints by Issue 
Comparative Data 

Previous Fiscal Year Data 
Note: Complaints can be 2012 filed alleging multiple Thru 
issues. The sun of the 2007 2008 2009 2010 2011 9-30 issues may not equal total 
complaints filed. 
Aooointment/Hire 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 
Disciplinary Action 

Demotion 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 
Other 0 0 0 0 0 0 
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ATTACHMENT A 

Farm Credit System Insurance Corporation 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee 

Antldiscrlmlnation and Retaliation Act of 2002 
(No FEAR Act), Pub. L. 107-174 

Complaints by Issue 
Comparative Data 

Previous Fiscal Year Data 
Note: Complaints can be 
filed alleging multiple 
issues. The sun of the 2007 2008 2009 2010 
issues may not equal total 
complaints filed. 
Dutv Hours 0 0 0 
Evaluation Appraisal 0 0 0 
Examination/Test 0 0 0 
Harassment 

Non-Sexual 0 0 0 
Sexual 0 0 0 

Medical Examination 0 0 0 
Pay (Including Overtime) 0 0 0 
Promotion/Non-Selection 0 0 0 
Reassignment 

Denied 0 0 0 
Directed 0 0 0 

Reasonable Accommodation 0 0 0 
Reinstatement 0 0 0 
Retirement 0 0 0 
Termination 0 0 0 
Terms/Conditions cl 
Employment 0 0 0 
Time and Attendance 0 0 0 
Training 0 0 0 
Other I Q. 0 0 

Com aratlve Data 
Previous Fiscal Year Data 

Processing Tine 
2007 2008 2009 2010 

Complaints pending 
during fiscal year 

Average number of 
days in investigation 
sta e 0 0 0 0 
Average number of 
days in final action 
sta e 0 0 0 0 

2011 

0 
0 
0 

0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 

0 
0 
0 
0 

2011 

0 

0 

0 
0 
0 

0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 

0 
0 
0 
0 

2012 
Thru 
9-30 

2012 
Thru 
9-30 

0 
0 
0 

0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 

0 
0 
0 
0 

0 

0 
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ATIACHMENTA 

Farm Credit System Insurance Corporation 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee 

Antidiscrimination and Retaliation Act of 2002 · 
(No FEAR Act), Pub. L.107-174 

Processing Tine 
2007 

Complaint pending 
during fiscal year 
where hearing was 
r uested 

Average number of 
days in investigation 
sta e 
Average number of 
days in final action 
sta e 

Complaint pending 
during fiscal year 
where hearing was not 
r uested 

Average number of 
days in investigation 
sta e 
Average number of 
days in final action 
sta e 

Complaints Dismissed by 
Agency 

Total Co!llllaints Dismissed 
by Agency 

0 

0 

0 

Average days pending prior to 
dismissal 
Complaints Withdrawn by 

Complainants 
Total Co!llllaints Withdrawn 
by Complainants 

Com arative Data 
Previous Fiscal Year Data 

2008 2009 2010 

0 0 0 

0 0 0 

0 0 0 

Comparative Data 
Previous Fiscal Year Data 

2007 2008 2009 2010 

0 0 0 

0 0 0 

0 0 0 

2011 

0 

0 

0 

2011 

0 

0 

0 

0 

0 

0 

2012 
Thru 
9-30 

2012 
Thru 
9-30 

0 

0 

0 

0 

0 

0 
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ATTACHMENT A 

Farm Credit System Insurance Corporation 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act 

of 2002 
{No FEAR Act), Pub. L.107-174 

Total Final Actions Finding 1------~----,---------,-----------,----------1 
Discrimination 2007 

With Hearin 

Findings of Discrimination 
Rendered by Basis 

# 
0 
0 
0 

Note: Complaints can be filed 
alleging multiple bases. The sum of 
the bases may not equal total 
complaints and findings. 

Total Number Findin s 
Race 
Color 

Com arative Data 

Previous Fiscal Year Data 

2007 
# 

0 
0 
0 

Farm Credit System Insurance Corporation 2012 Annual Report - No FEAR Act 

2012 Thru 
9-30 

0 
0 
0 
0 
0 
0 
0 
0 
0 

Page4 



A TT AC HM ENT A 

Farm Credit System Insurance Corporation 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act 

of 2002 
(No FEAR Act), Pub. L.107-174 

Findings of Discrimination 
Com arative Data 

Rendered by Basis Previous Fiscal Year Data 

Note: Complaints can be filed 
alleging multiple bases. The sum of 
the bases may not equal total 

2012 Thru 
9-30 

complaints and findings. 2007 2008 2009 2010 2011 
# % # % # % # % # % # % 

Flndln s After Hearin 0 0 0 0 0 0 
Race 0 0 0 0 0 0 
Color 0 0 0 0 0 0 
Reli ion 0 0 0 0 0 0 
Re risal 0 0 0 0 0 0 

0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 

0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
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ATTACHMENT A 

Farm Credit System Insurance Corporation 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act 

of 2002 
(No FEAR Act}, Pub. L. 107-174 

Findings of Discrimination 
Comparative Data . 

Rendered by Basis Previous Fiscal Year Data 

Note: Complaints can be filed 2012 Thru 
alleging multiple bases. The sum of 9-30 
the bases may not equal total 
complaints and findings. 2007 2008 2009 2010 2011 

# % # % # % # % # % # % 
Disability 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 

Comparative Data 
2012 Thru 

Findings of Discrimination Previous Fiscal Year Data 
9-30 

Rendered by Issue 2007 2008 2009 2010 2011 

#~ #0 - #0 - #0 - #0~ Total Number Findings 0 0 
Appointment/Hire 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 
Disciplinary Action 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 
Removal .. 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Dutv Hours 0 0 0 0 0 0 
Evaluation Aooraisal 0 0 0 0 0 0 
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ATIACHMENTA 

Farm Credit System Insurance Corporation 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act 

of 2002 
(No FEAR Act), Pub. L. 107-174 

Comparative Data 
2012 Thru 

Findings of Discrimination Previous Fiscal Year Data 
9-30 

Rendered by Issue 2007 2008 2009 2010 2011 
# % # % # % # % # % # % 

Examination/Test 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pav (Including Overtime) 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 
Reassignment 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 
Training 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Flndlnas After Hearing 0 0 0 0 0 
Appointment/Hire 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 
Disciplinary Action 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 
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A TT A CHM ENT A 

Farm Credit System Insurance Corporation 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act 

of 2002 
(No FEAR Act), Pub. L.107-174 

Comparative Data 
. 

Findings of Discrimination Previous Fiscal Year Data 2012 Thru 
9-30 

Rendered by Issue 2007 2008 2009 2010 2011 
# % # % # % # % # % # % 

Reprimand 0 0 0 0 0 0 
Susoension 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Evaluation Aooraisal 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pay (lncludina Overtime) 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 
Reassignment 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/Conditions of Employment 0 Q . 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 
Trainina 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

AooointmenVHire 0 0 0 0 0 0 
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ATTACHMENT A 

Farm Credit System Insurance Corporation 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act 

of 2002 
(No FEAR Act), Pub. L.107-174 

Comparative Data 
2012 Thru 

Findings of Discrimination Previous Fiscal Year Data 
9-30 

Rendered by Issue 2007 2008 2009 2010 2011 
# % # % # % # % # % # % 

Assignment of Duties 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 
Disciplinary Action 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Dutv Hours 0 0 0 0 0 0 
Evaluation Aooraisal 0 0 0 0 0 0 
Examinationrr est 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 
Reassianment 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 
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ATTACHMENT A 

Farm Credit System Insurance Corporation 
Equal Employment Data Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination and Retaliation Act 

of 2002 
(No FEAR Act), Pub, L.107-174 

Comparative Data 
2012 Thru 

Findings of Discrimination Previous Fiscal Year Data 
9-30 

Rendered by Issue 2007 2008 2009 2010 2011 
# % # % # % # % # % # % 

Time and Attendance 0 0 0 0 0 0 
Trainina 0 0 0 0 0 0 
Other - - 0 0 0 0 0 0 

c 

Pending Complaints Filed Comparative Data 2012 
In Previous Fiscal Years by Previous Fiscal Year Data Thru 

Status 2007 2008 2009 2010 2011 9-30 
Total complaints from 
previous fiscal years 0 0 0 0 0 0 
Total Complainants 0 0 0 0 0 0 
Number complaints pending 

I nvestii:iation 0 0 0 0 0 0 
Hearini:i 0 0 0 0 0 0 
Final Action 0 0 0 0 0 0 
Appeal with EEOC Office 
of Federal Operations 0 0 0 0 0 0 

Comparative Data 2012 
Complaint Investigations Previous Fiscal Year Data Thru 

2007 2008 2009 2010 2011 9-30 
Pending Complaints Where 
Investigations Exceed 
Required Time Frames 0 0 0 0 0 0 
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ATTACHMENT B 

Farm Credit System Insurance Corporation 
Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 

(No FEAR Act) 

Section 203(a)(7) Analysis for FY 2012 

A. Trend Analysis 

During the fiscal year (FY) 2012, the Farm Credit System Insurance Corporation 

(FCSIC or Corporation) had no equal employment opportunity (EEO) complaints of 
discrimination. This is consistent with previous years. FCSIC has not received any 
EEO complaints since its inception in the late 1980s. 

B. Causal Analysis 

Since there is no complaint activity and no findings of discrimination, FCSIC is not 
able to perform a causal analysis. 

C. Practical Knowledge Gained through Experience 

FCSIC is committed to EEO principles a'nd practices in all of its management 

decisions and personnel activities. The Corporation has emphasized its commitment 
to EEO principles through a number of policy statements adopted by the FCSIC 
Board of Directors {Board). The FCSIC Chief Operating Officer Dorothy Nichols 

continues to emphasize the importance of EEO in the implementation of policies and 
initiatives to support equal opportunity and the Corporation's strategic management 
of its operations. 

See paragraph D below for specific actions taken by FCSIC to advance its EEO 
program. 

D. Actions Planned/Taken to Improve Agency Complaint or Civil Rights Program 

FCSIC promotes equal opportunity principles and strategic management of human 
capital. Some noteworthy achievements include the following : 

• The FCSIC Board of Directors adopted a Policy Statement Concerning Equal 
Employment Opportunity and Diversity on September 20, 2012, that sets out 
the Corporation's policy on Affirmative Action, intolerance for harassment, 

process for resolving harassment issues, and the Disabled Veterans 

Affirmative Action Program. On September 20, 2012, the FCSIC Board of 
Directors also adopted a Policy Statement Regarding Harassment. 

• The Corporation created an electronic FCSIC Handbook to provide 
information to its employees on its EEO policies by communicating the 

Farm Credit System Insurance Corporation 2012 Annual Report-No FEAR Act Page 1 



ATTACHMENT B 

Corporation's bylaws, budgets, strategic plans, annual performance plan, 
policy statements, significant procedures, and delegations. 

• FCSIC requires new employees to attend new employee orientation training 
that provides information on the EEO complaint process and their rights . 

• FCSIC provided training on prohibited actions and employment 
discrimination. In 2012, FCSIC provided employees mandatory training on 
their rights under the No FEAR Act. In addition, training was provided in 
2008 to Corporation senior management and supervisors on providing 
reasonable accommodations to persons with disabilities in accordance with 
Section 501 of the Rehabilitation Act. 

• The Corporation provided training to its entire staff concerning staff 
members' rights and responsibilities under the Corporation's newly revised 
Policy Statement Concerning Equal Employment Opportunity and Diversity. 

• Procedures for issuing quarterly and annual reports under the No FEAR Act 
have been developed and FCSIC posted No FEAR Act reports quarterly during 
2012 on the FCSIC website as required . 

• FCSIC has appointed an EEO Director with duties to assess and communicate 
the Corporation's efforts to prevent workplace discrimination and diversity 
under a service agreement with the Farm Credit Administration. 

• FCSIC ensures effective and efficient EEO counseling services to its 
employees and job applicants through a contractual agreement for these 
services from the United States Geological Survey (USGS). 

• The Corporation has included a standard in each employee's annual 
performance plan to support its policy for equal opportunity and diversity. 
The standard measures each employee's commitment to diversity and their 
efforts and involvement in the Corporation's affirmative action programs. 

Farm Credit System Insurance Corporation 2012 Annual Report-No FEAR Act Page 2 
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1501 Farm Credit Drive 
Mclean, VA 22102 

The Honorable Jacqueline A. Berrien 
Chairwoman 
U. S. Equal Employment Opportunity 
Commission 
131 M Street, N.E. 
Washington, DC 20507 
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FEDERAL DEPOSIT INSURANCE CORPORATION,_ • .,., DC20429 

MARTINJ.GRUENBERG 
CHAIRMAN 

Honorable Jacqueline A. Berrien 
Chairman 
Equal Employment Opportunity Commission 
131 M Street, N.E. 
Washington, D.C. 20507 

Dear Madam Chairman: 

April l, 2013 

In accordance with the Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002, Public Law 107-174, Title Il, Section 203, the Federal Deposit 
Insurance Corporation hereby submits its Fiscal Year 2012 report on activities to ensure 
accountability for antidiscrimination and whistleblower laws related to employment 

This report provides information about administrative complaints of employment 
discrimination and retaliation filed in Fiscal Year 2012, federal court cases filed and 
pending in Fiscal Year 2012, and the FDIC's plan to train its employees. It also provides 
an analysis of the complaint data and copies of the FDIC's policies relating to 
discrimination, whistleblower protection rights, and disciplinary and adverse actions. 

If you have any questions related to this report, please contact D. Michael Collins, 
Director, Office of Minority and Women Inclusion, at (703) 562-6090. 

Sincerely, 

~J. 
i=>::u = fTlf"'l 

I s;; ("") 
Q) ,.,., _,_ 

Martin J. Gruenberg 

Enclosures )> ::-::< 
('lifTi 

<ll 
seo 
j;; 

w :0 
Ul . . ' 



• 
: 

Federal_ Deposit Insurance Corporation 
No FEAR Act Annual Report 

Fiscal Year 2012 



FDI@ 
rfederal Deposit Insurance Corporation 
i 3501 failfax Drive (Roan E-2104). AmJton, VA 22226-3500 Office d MinOOly aid Wcrnen lnliJsion 

• March 13, 2013 

MEMORANDUM TO: 

FROM: 

Chainnan Gruenbe~ 

D. Michael Collins ffrz.--
Director {) 

SUBJECT: No FEAR Ad Annual Report to Congress - Fiscal Year 2012 

Attached is the Notification and Federal Employee Antidisaimination and Retaliation Ad (No 
FEAR Ad), Annual Report to Congress for F1$Cal Year (FY) 2012. The Ad requires Federal 
agencies to submit an annual report by fiscal year by March 30. 

The No FEAR Ad Report to Congress is cflVided into the following four sections: 

Tab A- Statistical Data . 
1. FYs 2007 - 2012 Federal Court data that is not induded on the website. Includes distrid 

Court and AppeDate Court cases and money paid into the Judgment Fund. 
2. FDIC No FEAR Ad website (FYs 2007 -2012)(administrative complaints) 

Tab B - Trend Anaylsls 

Tab C - FDIC No FEAR Act Training Plan - FY 2012 

Tab D - Coples .of FDIC Policies 
1. Circular 2710.1 - Corporation·PoHcy on Equal Opportunity 
2. Circular 2710.3 - Corporation's Anti-Harassment Policy 
3. Circular 2750.1 - Disciplinary and Adverse ·Actions 
4. Circular 2400.2 - Whistleblower Protection Rights 

The FDIC's ·No FEAR Annual Report to Congress is sullrnitted to the foDowing: the Speaker of . 
the House of Representatives; The President Pro Tempore, U.S. Senate; the Committee on 
Governmental Affairs, U.S. senate; the Committee on Government Refonn; U.S. House of 
Representatives; each Cofnmittee of Congress with jurisdiction relating to the FDIC; the Chair, 
U. S. Equal Employment Opportunity Commission, the Attorney General; and the Director, U.S. 
Office of Personnel Management 

The Legal Division and the Office ofthe Inspector General provided the data regarding cases 
filed in Federal Court, and the Division of Administration, Labor/Employee Relations Section 
provided data relating to discipHnary actions involving discrimination, retaHation, or harassment 

If there are questions on this report, please contad Michael Moran, Chief, Complaints 
Processing Branch at (703) 562-6073, or Leslie Crawford, Deputy Director at (703) 562-6041. 

Attachment 
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FDIC FY 2012 No FEAR Act Report to Congress 

Tab A. Statlstlcal Data 

1. FY 2012 Federal Court data. Includes district oourt and appellate 
oourt cases and money paid Into the Judgment Fund 

2. FDIC No FEAR Act Web site data (FYs 2007 - 2012; administrative 
oomp/alnts) 

Tab B. Analysis of FY 2012 Administrative Complalnt and Federal Court 
Statistical Data 

Tab C. FDIC No FEAR Act Training Plan - FY 2012 

Tab D. Coples of FDIC policies regarding discrimination 

1. Orcular 2710.1 - Corporation Polley on Equal Opporb.mlty 

2. Orcular 2710.3 - Corporation's Anti-Harassment Policy 

3 •. Orcular 2750.1 - Dlsdpllnary and Adverse Actions 

4. Orcular 2400.2 - Whlstleblower Protection Rights 



Federa1 Depos1t 1nsurance Comorat1on 
No FEAR Act Report to Congress - FY 2012 

FEDERAL CASES PENDING In FY 2012 
(note: cases pending at any Ume during the year, lncludl~ those filed ding the year, and those disposed of during the year) 

Pending Dlatrtct Court Caan 2 
Pending Appel!ala Court c- 1 

New ca- Flied In Diatrtct Court I 

ALLEGING A YIOLAm>N or
Antldl!crtm11111aon Lawa 

ru!K 
831 833a 

1. Pending Cun 

• ,, I • 

dlapoaed Of durtng FY 2012 0 O 0 0 1 0 1 
.allpend!ngatendotFY2012~:::~0=--~--__:-+ ... -_-_-_-;_,.o;-_~---r__-_:_-..,:o':__-l---=-o-1-..,:1;-+---=-2-1---::2--+---=---1--~---1 

2. D!epoe!aon Of Caan llnc!ud!nq dleml!Hlel 

nta s.tlleme 
Wlthdrewa 

Final Judgment fOr Complal1111 
Fin•! Judgment for Age 

Relmbureement lo JudgmMlt F 
Remand Of appekt8 can to Dlatrtct C 

"Relmbureement to Judgment Fund For Attomey' 
,_ (Where 1eparataly dnlqnalad 

" lft 

i!IC) 

und 
OU" 

• I 

0 
0 
0 
0 
0 
0 

0 

0 0 
0 . 0 
0 0 
0 0 
0 0 
0 0 

0 0 

0 1 0 1 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 -- 0 __ j)_ 0 0 0 ---- - --
0 0 0 0 0 

0 0 0 0 0 

3. Number Of Employm D!tc!p!lned In Connection With Federal Court Llt!qltlon For V!olattna Antldlecrtmlnaaon and Whlaaeblower Protection Llw! 

Rlprlmand 
Suepene!on without pay 

Reduction In grade or pay 
I ' Remova 

0 
0 
0 
0 

0 
0 
0 
0 

o~ 0 
0 0 
0 0 
0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 
0 
0 
0 
0 
0 

0 

0 
0 
0 
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Removal o 
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FDIC: Equal Employment Opportunity Data Posted Pursuant to the No Fear Act 

t!omll > Alxxrt EQ!~ > Eq.:al Emp!o,ment Opportunity Data Posted Pursuant to the No Fear Act 

Equal Employment Opportunity Data Posted Pursuant to the No FEAR 
Act 

Data as of 09-30-2012 

Printable Version 86 KB (PDE belQ) 

Complaint Activity 2007 2008 2009 2010 2011 FY2012 
YTD 

Number of Complaints Filed 35 13 15 22 51 44 

Number of Complainants 21 10 13 22 42 37 

Repeat Filers 5 1 2 0 3 2 

Complaints by Basis 
- - - - - -- -- -- - -

Note: Complaints can be filed 
alleging multiple bases. The 2007 2008 2009 2010 2011 FY2012 
sum of the bases may not equal YTD 
total complaints filed. 

Race 18 8 7 9 28 25 

Color 2 1 1 2 14 10 

Religion 2 1 0 1 3 0 

Reprisal 27 6 6 8 23 30 

Sex 15 4 5 10 19 17 

National Origin 9 1 3 1 5 5 

Equal Pay Act 0 0 0 0 0 0 

Age 26 6 12 17 22 18 

Disability 12 4 1 8 8 13 

Non-EEO 5 0 0 0 1 4 

Number of Complaints Alleging Each Type o f Clarm 
------------------ - ----------- --- ----- -- --
Note: Complaints can be filed 
alleging multiple issues. The 2007 2008 2009 2010 2011 FY2012 
sum of the issues may not YTD 
equal total complaints filed. 

AppointmentfHire 1 0 9 4 14 12 

Assignment of Duties 10 3 3 4 15 17 

Awards 10 1 0 2 9 6 

Conversion to Eull-time 0 0 0 3 3 0 

Disciplinary Action 

Demotion 0 0 0 0 2 1 

Reprimand 6 0 0 3 5 4 

Suspension 7 0 0 0 1 0 

Removal 2 0 0 3 1 3 

Other 4 2 2 3 14 12 

///Vj/about/dimsity/nofear/nfi"eport.html( 1130no 13 -1:08:-10 AM] 



::OIC: Equal Employmeo1 O;iportunity Dall Pos:ed Pursuanl to lhe No Fear Act 

Duty Hours 2 0 0 0 2 3 

Ev<!luation Appraisal 15 3 5 12 22 17 

Examination Test 3 0 0 2 0 1 

Harassment 

Non-Sexual 24 5 5 9 30 25 

Sexual 0 1 1 0 4 3 

Medical Examination 4 0 0 0 0 1 

Pay (Including Overtime) 13 1 1 3 9 5 

Promotion Non-Selection 7 3 1 8 20 18 

Reassignment 

Denied 6 2 0 4 6 6 

Directed 0 0 0 0 4 0 

Reasonable Accommodation 7 2 0 3 2 4 
Reinstatement 1 2 2 0 1 1 

Retirement 2 1 0 0 2 0 

Termination 6 1 3 5 7 2 

Terms/Conditions of 
21 3 4 1 7 4 Employment 

Time and Attendance 8 0 2 1 6 7 

Training 11 2 4 7 10 9 

Other 9 3 8 9 14 9 

Complaints pending during fiscal year 

Average number of days 
199 211 194 199 207 224 in Investigation 

Average number of days 
106 67 22 46 30 43 in final action 

Complaints pending during fiscal year where hearing was requested 

Average number of days 194 227 196 198 185 223 in investigation 

Average number of days 
35 25 11 20 20 12 In final action 

Complaints pending during fiscal year where hearing was not requested 

Average number of days 
212 203 189 200 230 226 in Investigation 

Average number of days 
156 101 42 73 46 48 

in final action 

Complaints D1sm1ssed by Agency 
-~~~~~~~~~~~~~~~~~~~~--~~~~~~~~~~-- ~ -

2007 2008 2009 2010 2011 FY2012 
YTD 

Total Complaints Dismissed by 
13 4 0 5 8 10 

Agency 

:///VVabout/di\·ersity/nofear/nfreport.htrnl(l /30n O 13 4.08:40 AM] 



=DIC: Equal Employment Opportuniry Data Posted Pursuant 10 the No Fea- Act 

' 

Average Days pending prior to 
dis01issal 

210 

Complaints Withdrawn by Complainants 
-

2007 

Total Withdrawn by 
6 Complainants 

Total Final Actions Finding Discrimination 
- - - -

2007 

Total Number of Findings 0 

Without Hearing 0 

With Hearing 0 

125 

2008 

3 

2008 

1 

1 (100%) 

0 

Findings of Discrimination Rendered by Basis 
-

Note: Complaints can be filed 
alleging multiple Bases. The 

2007 2008 
sum of the bases may not equal 
total complaints filed. 

Total Number of Findings 0 1 

Race 0 1 (100%) 

Color 0 0 

Religion 0 0 

Reprisal 0 0 

Sex 0 0 

National Origin 0 0 

Equal Pay Act 0 0 

Age 0 1 (100%) 

Disability 0 0 

Non-EEO 0 0 

Findings After Hearing 0 0 

Race 0 0 

Color 0 0 

Religion 0 0 

Reprisal 0 0 

Sex 0 0 

National Origin 0 0 

Equal Pay Act 0 0 

Age 0 0 

Disability 0 0 

Non-EEO 0 0 

://fV\/aboutldivcrsity/nofear/nfrtportlitml[ J/30no 13 4:08:40 AM] 

0 132 45 84 

2009 2010 2011 
FY2012 

YTD 

3 5 5 2 

-

2009 2010 2011 
FY2012 

YTD 

1 0 0 0 

0 0 0 0 

1 (100%) 0 0 0 

- -

2009 2010 2011 
FY2012 

YTD 

1 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

1 (100%) 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

1 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

1 (100%) 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 



~me: Equal Employment Opportunity Dara Posted Pu~u.mt to the ~o Fear Act 

I . 
Findings Without Hearing 0 1 0 0 0 0 

. Race 0 1 (100%) 0 0 0 0 

Color 0 0 0 0 0 0 -
Religion 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 

Age 0 1 (100%) 0 0 0 0 

Disability 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 

Findings of Discrimination Rendered by Issue 
--- ---

2007 2008 2009 2010 2011 
FY2012 

YTD 

Total Number of Findings 0 1 1 0 0 0 

Appoinbnent/Hire 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 

other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 

Examination Test 0 0 0 0 0 0 

Harassment 

Non-Sexual 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 

Pay Including Overtime 0 0 1 {100%) 0 0 0 

Promotion Non-Selection 0 1 (100%) 0 0 0 0 

Reassignment 

Denied 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 

Terms/Conditions of 

:JI about/diversity/nofear'nfreport.btml( 1/30120 13 4:08:40 AM] 
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- 0 0 0 0 0 0 
Employment 

Time and Attendance 0 0 0 0 0 0 

Training 0 0 0 0 0 0 

Other - User Defined 0 0 0 0 0 0 

Findings After Hearing 0 0 1 0 0 0 
-

AppoinbnenUHire 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 

Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 

Examination Test 0 0 0 0 0 0 

Harassment 

Non-Sexual 0 0 0 0 0 0 

Sexual 0 0 0 0 0 _o 
Medical Examination 0 0 0 0 0 0 

Pay Including Overtime 0 0 1 (100%) 0 0 0 

Promotion Non-Selection 0 0 0 0 0 0 

Reassignment 

Denied 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 

Tenns/Conditions of 
0 0 0 0 0 0 

Employment 

Time and Attendance 0 0 0 0 0 0 

Training 0 0 0 0 0 0 

Other - User Defined 0 0 0 0 0 0 -

Findings Without Hearing 0 1 0 0 0 0 

AppoinbnentJHire 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 

Disciplinary Action 
I I • I I I 
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I -Demotion 0 0 0 0 0 0 

· Reprimand 0 0 0 0 0 0 

• Suspension 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 

Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 

Examination Test 0 0 0 0 0 0 

Harassment 

Non-Sexual 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 

Pay Including Overtime 0 0 0 0 0 0 

Promotion Non-Selection 0 1 (100%} 0 0 0 0 

Reassignment 

Denied 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 

Tenns/Conditions of 
0 0 0 0 0 0 Employment 

nme and Attendance 0 0 0 0 0 0 

Training 0 0 0 0 0 0 

Other - User Defined 0 0 0 0 0 0 

Pending Complaints Filed in Previous Fiscal Years by Status 
-~---------- --------- --- -------- ------- - - - ----

2007 2008 2009 2010 2011 FY2012 
YTD 

Total Complaints from previous 
51 41 29 25 24 46 

Fiscal Years 

Total Complainants 38 25 19 21 20 38 

Number of Complaints Pending 

Investigation 0 0 0 0 0 1 

Hearing 12 12 6 8 8 14 

Final Action 8 7 8 2 0 2 

Appeal 5 2 4 3 9 11 

Complaint Investigations 
---- - ---- - --------- - -- - --- - - - - - --- --- -----

2007 2008 2009 2010 2011 FY2012 
YTD 

Pending Complaints Where 
Investigations Exceed Required 14 1 0 0 0 0 
Time Frames 

:Jl about/divcrsity/nofcar/nfreport.html(l /30/2013 4:08:40 AM] 
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A.· Trend Analysis 

FEDERAL DEPOSIT INSURANCE CORPORATION 

Fiscal Year 2012 No FEAR Act Annual Report 

During the last six years, the number of administrative EEO complaints filed against the 
Federal Deposit Insurance Corporation (FDIC) varied from a low of 13 in FY 2008 to a 
high of 51 in FY 2011. Complaints in the past two years doubled from the FY 201 O 
level. 

... 
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Administrative EEO Complaints 
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2008 2009 2010 2011 

• Complalnts Filed 

2012 

The most frequently filed bases of complaints were allegations of reprisal, race, age, 
and gender discrimination. In FY 2012, 68 percent of the complaints were filed on the 
basis of reprisal, 57 percent on the basis of race, 41 percent on the basis of age, and 39 
percent on the basis of gender. 1 

Of the types of claims being alleged in complaints during FY 2012, 57 percent alleged 
workplace harassment; 41 percent alleged non-promotion; and 39 percent alleged both 
assignment of duties and performance evaluation. 

Processing times for EEO complaint investigations remained relatively stable over the 
six year period. The average processing time increased from 199 days to 224 days 
from FY 2007 to FY 2012, but remained within the regulatory timeframes despite the 
increase in complaint activity. 

1 
Percentages do not add to 100 percent because complainants may include multiple bases and claims in their 

complaints. 
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• 
A finding of discrimination was issued in both FY 2008 and FY 2009, one based on race 
and age in a non-promotion claim, and the oitier bSsoo oh gender invoMng pay. No 
findings of discrimination were issued from FY 2010 through FY 2012. 

The number of cases filed in the U.S. District Court remains low. In FY 2012, two 
complaints were pending in the District Court and one new case was filed. 

B. Causal Analysis 

The increase in complaint activity may be attributed to the recent reduction in the 
FDIC's workforce. The workforce rose from a low Of 4,533 during FY 2007 to a peak of 
more '1an 8,500 during FY 2011 before decreasing to 7,846 by the end of.FY 2012. 
The majority of the employees hired during this period were non-permanent employees 
in term and temporary appointments. Non-permanent employees filed 40 percent of the 
EEO complaints during FY 2011 and FY 2012, just as the financial crisis began to 
subside and the terms of appointment for these employees ended or were ending. 
Despite the increase in the number of complaints, the percentage of the total workforce 
filing complaints dropped to 0.61 percent iri FY 2011 and 0.56 percent, in FY 2012 
respectively. This is in line with the government-wide average of 0.50 percent 

C. Practical Knowledge Gained through Experience 

The analysis of complaint activity indicates that mission-critical workforce demands can 
affect complaint activity both directly and indirectly. With the hiring of approximately 
2,000 non-permanent (term and temporary) employees to assist in managing the 
financial crisis beginning in late 2007, complaint activity dropped significantly from FY 
2008 through FY 2010. As conditions in the financial industry improved and workload 
demands lessened, complaint activity began to rise. As indicated above, a portion of 
the increase can be attributed to the expiration of term appointments for non-permanent 
employees. 

The increase in complaint activity also placed demands on the FDIC Complaints 
Processing staff whose workload increased during this period. However, the staff was 
able to adapt and manage the complaint workload within the regulatory processing 
timeframes. · 

D. Actions PlannedfTaken to Improve Agency Complaint or Clvil Rights Proaram 

The FDIC is committed to prohibiting discrimination and harassment on the basis of 
race, color, national origin, sex, religion, age, disability, genetic information, sexual 
orientation, status as a parent, and reprisal in its workplace and in all of its programs 
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•and activities. In 2012, the FDIC set performance goals directed at promoting increased 
diversity at all levels of its workforce and business practices and recently issued its 
revised Diversity and Inclusion Strategic Plan. In addition, the FDIC was ranked 
number one on the Best Places to Work in the Federal Government list the past two 
years. 

The FDIC continues to maintain an experienced Complaints Processing staff and has 
sufficient resources tp handle the workload demands brought on by increases in 
complaint activity.2 EEO Counselors maintain their skills by completing the annual 
mandatory refresher training course and contract EEO Investigators are certified by 
completing the required 40-hours basic EEO Investigator's course and the 8-hour 
annual refresher course. Complaints Processing staff stays up-to-date on current case 
law relevant to employment discrimination and federal EEO regulations, policies and 
practices through continuing education courses provided by the Federal Dispute 
Resolution Conference, the EXCEL Conference, and the Equal Employment 
Opportunity Commission's (EEOC) Technical Assistance Program. 

The FDIC Legal Division and the Office of Inspector General have experienced and 
knowledgeable attorneys who represent the FDIC at administrative hearings before the 
EEOC, the Merit Systems Protection Board, the National Labor Relations Board, and in 
the federal district courts. The attorneys attend continuing legal education courses to 
ensure they remain informed about changes in case law. Their knowledge and 
expertise are also applied by providing advice to management and EEO staff on the 
laws and regulations applicable to the No FEAR Act 

The Complaints Processing staff uses the iComplaints system to manage the 
complaints processing program. The system allows the Complaint Managers to track 
complaints, monitor processing times to build in administrative efficiencies, and develop 
prevention strategies based on analyses of complaint activity data. Complaint activity 
data are used in EEO training courses to educate employees and managers in an effort 
to prevent and/or eliminate discriminatory practices. · 

Further, the FDIC continues to ensure that No FEAR Act training is provided to all 
employees annually. In FY 2012, the ol'Hine training module was updated and 5, 556 
employees completed the course. In 2013, the FDIC plans to develop a computer
based training course for all employees on diversity and inclusion that will complement 
the No FEAR Act training. 

2 The FDIC is a Government Corporation, not an appropriated agency, and thus is not subject to the 
Judgment Fund, with the exception of the FDIC Office of Inspector General. 



· FDIC No FEAR Act-Training Plan - FY 2012 

• 1. Instructional Materials and Methods 

The FDIC revised its on-line training materials to include an opening video message 
from the FDIC Chainnan on the importance of the training and the interconnection to the 
FDIC's corporate values. 

The training is more interactive, Section 508 compliant (including open captioned) and 
incorporates various techniques to reach different learning styles (including multimedia). 
The training covered the following topics: federal anti-discrimination laws and Executive 
Orders, anti-retaliation laws, whistleblower protection laws, and the FDIC Mediation 
Program. 

No Fear Act training is supplemented by EEO training for managers and supervisors to 
further prevent and eliminate discriminatory practices in the workplace. 

2. Training Schedule 

The FDIC annually issues a No FEAR Act notice all employees to infonn them of tJ:ie 
rights and protections that are available under Federal antldiscrimination and 
whisUeblower protection laws. . 

The No FEAR Ad requires bi-annual training be given to all employees at every level. 
A new training cycle commenced in FY 2012 and a global message was issued to all 
employees regarding the mandatory bi-annual training. 

During the new employee orientation, these employees are advised of the requirement 
to complete the training within 90 days after their start date. 

3. Documenting Training Completion 

The FDIC tracks the completion of all training though an In-house system. In FY 2012, 
5,556 employees completed the No FEAR Act training. 
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Corooration's Policy on Equal Opportunity 

To restate the commitment of the Federal Deposit Insurance 
Corporation (Corporation or FDIC) to equal opportunity, diversity, 
and affirmative employment; to reaffirm the Corporation's policy 
prohibiting discriminatory practices in the workplace and in any of 
its programs or activities; and to promote contracting opportunities 
at the FDIC for minority and women-owned businesses (MWOBs) 
and small disadvantaged businesses (SDBs). 

FDIC Circular 2710.1, Corporation's Policy on Equal Opportunity, 
dated September 27, 2007, is hereby revised and superseded. 

The Corporation's Policy on Equal Opportunity applies to all 
employees, applicants for employment, and persons doing 
business, with or for the Corporation. 

This revised Circular incorporates certain changes in Federal Equal 
Employment Opportunity laws and regulations and the FDIC's Equal 
Opportunity policy. The FDIC Is an organization dedicated to equal 
opportunity in all its programs, policies and practices, and to 
promoting diversity in its workforce and in all of its priJgrams and 
activities. The mission of the Office of Diversity and Economic 
Opportunity (ODEO) is to help the FDIC realize its diversity, 
affirmative employment and equal opportunity principles and to 
address discrimination related concerns that may arise in these 
areas. ODEO's website, htto://fdic01.prod.fdic.qov/division/odeo, 
informs employees of their rights and how to receive assistance, if 
they believe they have suffered discrimination in any aspect of 
employment, and also provides employees with access to the 
Diversity Strategic Plan and Affirmative Employment Plan. 

http://fdic01.prod.fdic.gov/dfvisron/odeo
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a. It is the policy of the FDIC to prohibit discrimination in its 
workforce and in all of its programs and activities based on race, 
color, religion, sex (including pregnancy), national origin, disability 
(physical and/or mental), age (40 years or older), sexual 
orientation, protected genetic information (information about an 
individual's genetic tests; or information about the genetic tests, 
or the manifestation of a disease or disorder in the individual's 
family members), gender identity or expression (a gender-related 
identity, appearance, expression, or _behavior of an individual, 
regardless of the individual's assigned sex at birth), status as a 
·parent, and retaliation (for participating in the EEO complaint 
process or opposing discriminatory practices). 

Also, it is the poltcy of the FDIC to prohibit harassment on the 
bases of race, color, religion, sex, national origin, disability, age, 
sexual orientation, protected genetic information, gender identity 
or expression, status as a parent, and retaliation. 

b. All aspects of personnel operations, (including recruitment, 
hiring, promotions, training, awards, reorganizations, and 
retention of employees) shall be conducted consistent with equal 
employment opportunity principles, FDIC policies, applicable 
Federal laws, regulations, and executive orders. 

c. The Corporation is fully committed to removing any unlawful, 
or otherwise prohibited discrimination from its employment and 
personnel policies, procedures, programs, practices, and 
operations. All Corporation employees have a responsibility to 
implement this policy by their conduct, decisions, and actions. 
Further, every effort shall be made to resolve complaints at the 
lowest level possible. -

d. The Corporation Is fully committed to ensuring that MWOBs 
and SDBs are given the opportunity to participate fully in all 
contracts entered into by the FDIC. 

The sources of authority for the FDIC's equal opportunity policy 
may be found in the following Federal statutes, regulations, and 
executive orders: 

a. Federal Statutes 

(1) Trtle VII of the Civil Rights Actof 1964, as amended 
(makes it unlawful for a Federal employer to discriminate 
against an employee (or job applicant) based on race, color, 
religion, sex (including pregnancy), retaliation, or national 
origin), 42 U.S.C. §200Qe.16; 

- ' 
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(2) Equal Pay Act of 1963, as amended (protects men and 
women who perform substantially equal work within the same 
organization from sex-based wage di~crimination), 29 U.S.C . 
§206(d); 

(3) Section 501 of the Rehabilitation Act of 1973, as amended 
(makes it unlawful to discriminate or retaliate against qualified 
individuals with disabilities who are Federal employees (or job 
applicants) and requires Federal agencies to provide 
reasonable accommodations to qualified Federal employees 
and job applicants with disabilities), 29 U.S.C. §791; 

(4) The Age Discrimination in Employment Ad of 1967, as 
amended (makes it unlawful to discriminate or retaliate 
against an employee (or job applicant) who is 40 years of age 
or older}, 29 U.S.C. §621; 

(5) Civil Service Reform Act of 1978, as amended (makes it 
unlawful to deny fair and equitable treatment in all aspects of 
personnel management with regard to race, color, religion, 
sex (including sexual harassment) marital status, national 
origin, political affiliation, disability, or age), 5 U.S.C. §2302; 

(6) Immigration Reform and Control Act. of 1986, as amended 
(prohibits discrimination by employers in their employment 
verification systems based on national origin}, 8 U.S.C. 
§1324b; 

(7) Section 1216(a) of the Financial Institutions Reform, 
Recovery, and Enforcement Act of 1989, as amended (applies 
Executive Order 11478, as amended, to the FDIC), 12 U.S.C. 
§1833e(a); 

(8) Titles I and V of the Americans with Disabilities Act. of 
1990, as amended (defines •a qualified individual with a 
disability" for purposes of the Rehabilitation Ad of 1973, as 
amended, and excludes individuals engaged in the illegal use 
of drugs}, 42 U.S.C. §§ 12102, 12114; 

(9) Civil Rights Act of 1991, as amended (provides monetary 
damages for employees (and job applicants) in cases of 
intentional employment discrimination based on race, color, 
religion, sex (sexual harassment}, national origin, disability, or 
age), 42 U.S.C. § 1981; 

(10) Family and Medical Leave Act of 1993, as amended 
(entitles employees up to 12 administrative workweeks of 
approved, unpaid leave during a 12-month period to take 
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care of a qualifying family member (related by blood, law or 
affinity) with a serious medical condition, or for their own 
qualifying medical condition), 5 U.S.C. § 6381 et seq.; 

(11) Federal Employees Family Friendly Leave Act of 1994, 
as amended (entitles Federal employees to use up to 104 
hours of sick leave in any leave year to attend to the medical 
needs of, or for purposes relating to the death of a family 
member (related by blood, law, or affinity); up to 480 hours of 
sick leave may be used to care for a family member with a 
serious medical condition), 5 U.S.C. § 6307; 

(12) Notification and Federal EmployeeAntidiscrimination 
and Retaliation Act of 2002 (the No FEAR Act) (requires each 
Federal agency to post summary statistical data pertaining to 
complaints of employment discrimination filed against it by 
employees and applicants for employment), 5 U.S.C. § 2301; 

(13) Americans with Disabilities Act Amendments Act of 2008 
(expands the definition of a disability by reinstating a broad 
scope Of protection to be available under the Americans with 
Disabilities Act), 42U.S.C.§12101; and 

(14) Title II of the Genetic lnfonnation Nondiscrimination Act 
of 2008 (makes it unlawful for an employer to discriminate 
against an employee (or job· applicant) based on protected 
genetic infonnation (information about an individual's genetic 
tests; or information about the genetic tests, or the 
manifestation of a disease or disorder in the individual's family 
members), 42 U.S.C. § 2000ff. 

b. Federal Regulations 

(1) 5 C.F.R. Part 724 (U.S. Office of Personnel 
Managemenfs No FEAR Act notice posting and training 
requirements); 

(2) 12 C.F.R. Part 361 (FDIC's minority and women outreach 
program contracting guidelines); 

(3) 29 C.F.R. Part 1604 (EEOC's sex discrimination 
guidelines); 

(4) 29 C.F.R. Part 1605 (EEOC's religious discrimination 
guidelines); 

(5) 29 C.F.R. Part 1606 (EEOC's national origin 
discrimination guidelines); and 
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(6) 29 C.F.R. Part 1614 (EEOC's federal sector EEO 
guidelines including No FEAR Ad. public website postings) . 

c. Executive Orders. These are orders issued by the President 
pursuant to the Constitution and other Federal statutes which 
may be applicable to the FDIC. Executive Orders not technically 
applicable to the FDIC are identified to demonstrate that the FDIC 
voluntarily complies with the spirit of them. 

(1) Executive Order 11246 (1965), as amended (prohibits 
discrimination against Federal employees and job applicants 
based on race, creed, color, or national origin; and also 
prohibits discrimination by Federal contract.ors against their 
employees and job applicants; and requires Federal 
contract.ors to comply with rules, regulations, and relevant 
orders of the Secretary of Labor); 

.. 
(2) Executive Order 11375 (1967), as amended (prohibits 
discrimination against Federal employees (and job applicants) 
.based on sex); 

(3) Executive Order 11478 (1969), as amended (prohibits 
discrimination against Federal employees (and job applicants) 
based on race, color, religion, sex (sexual harassment), or 
national origin); 

(4) Executive Order 12106 (1978) (prohibits discrimination 
against Federal employees (and jOb applicants) based on 
disability or age); 

(5) Executive Order 13087 (1998) (prohibits discrimination 
against Federal emplc;>yees (and job applicants) based on 
sexual orientation); 

(6) Executive Order 13125 (1999) (increases participation of 
Asian Americans and Pacific Islanders in Federal programs); 

(7) Executive Order 13145 (2000) (prohibits discrimination 
against Federal employees (and job applicants) based on 
protected genetic information); 

(8) Executive Order 13152 (2000) (prohibits discrimination 
against Federal employees (and job applicants) based on the 
·individual's status as a parent); 

(9) Executive Order 13157 (2000) (increases opportunities for 
women-owned small businesses); 
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(10) Executive Order 13160 (2000) (prohibits discrimination 
based on race, color, religion, sex (sexual harassment), 
national origin, disability, age, sexual orientation, or status as 
a parent in federally conducted education and training 
programs); 

(11) Executive Order 13163 (2000) (increases employment 
opportunitie$ in the Federal Government for 100,000 
individuals with disabilities); 

(12) Executive Order 13164 (2000) (requires Federal 
agencies to establish procedures to facilitate the provision of 
reasonable accommodation for individuals with disabilities); 

(13) Executive Order 13166 (2000) (improves access to 
Federal programs and activities for persons with limited 
English proficiency); 

(14) Executive Order 13170 (2000) (increases opportunities 
and access for disadvantaged businesses); 

(15) Executive Order 13171 (2000) (improves the 
representation of Hispanics in Federal employment); and 

(16) Executive Order 13360 (2004) (addresses contracting 
with service-disabled veterans' businesses). 

a. Discrimination claims based on race, color, religion, sex 
(including pregnancy), national origin, disability (physical and/or 
mentaQ, age (40 years or older), protected genetic information 
(infonnation about an individual's genetic tests; or infonnation 
about the genetic tests, or the manifestation of a disease or 
disorder in the individual's family members), and retaliation (for 
participating in the EEO complaint process or opposing 
discriminatory practices) are processed by the U.S. Equal 
Employment Opportunity Commission (EEOC). (See 
subparagraph 11.b., below). 

b. Discrimination claims based on sexual orientation, gender 
identity or expression (a gender-related identity, appearance, 
expression, or behavior of an individual, regardless of the 
individual's assigned sex at birth), and status as a parent are 
processed by the FDIC. (See subparagraph 11.c. below). 

c. Discriminatory harassment claims on the basis of race, color, 
religion, sex,· national origin, disability, age, sexual orientation, 
protected genetic infonnation, gender identity or expression, 
status as a parent, and retaliation may be brought to the attention 
of the person's supervisor, a higher level or other manager, or to 
a FDIC Equal Employment Opportunity (EEO) Counselor. 

6 October 19, 2010 
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For harassment claims, see FDIC Circular 2710.3, Corporation's 
Anti-Harassment Policy. For infonnation on how to contacfan 
FDIC EEO Counselor, see the following FDIC Intranet Web page 
or FDIC Internet Web page: 

htto://fdic01/division/odeolcouns.html; and 
http://www.fdic.gov/about/diversity/nfnotice.html . 

a. It is the policy of the FDIC to promote diversity in its workforce 
and in all of its programs and activities, consistent with its 
Diversity Strategic Plan and Affinnative Employment Plan. 

b. The FDIC Diversity Strategic Plan may be obtained from the 
FDIC Public lnfonnation Center located at 3501 Fairfax Drive, 
Room E-1002, Arlington, Virginia 22226. _This document is also 
available on the following FDIC Intranet Web page: 

http://fdic01/diversity/pp/stolan/index.html 

c. Copies of the Corporation's Afflnnative Employment Plan may 
be obtained from the Office of Diversity and Economic 
Opportunity (ODEO) located at 3501 Fairfax Drive, Room VS-E-
2094, Arlington, Virginia 22226. This document is also available· 
on ODEO's Intranet Web page: 

htto://fdic01/division/odeo/aep/aep fy07 .doc 

. - ' ~. :_-. ' - ' 

It is the policy ofthe FDIC to ensure that MWOBs and SDBs are 
given the opportunity to participate fully in all contracts entered 
into by the FDIC. The sources of authority for the program are 
Section 1216(c) of the Financial Institutions Reform, Recovery, 
and Enforcement Act of 1989, as amended (12 U.S.C. § 
1833e(c)); Title VII of the Civil Rights Act of 1964, as amended 
(42 U.S.C. § 2000e-16); and section 501 of the Rehabilitation Act 
of 1973, as amended (29 U.S.C. § 791). ODEO facilitates the 
Minority and Women Outreach Program in accordance with the 
provisions of 12 C.F.R. Part 361. 
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Each division and office has a continuing responsibility to identify 
and implement strategies for achieving and maintaining a diverse 
workforce at all levels. These strategies shall be developed in 
concert with ODEO and the Division of Administration (DOA), 
Human Resources Branch, consistent with the Corporation's 
Affirmative Employment Plan, whenever it has been determined 
that a statistically significant imbalance exists in a division or office 
work force. Each division and office must review its work force 
statistics at least annually and adjust its strategies as appropriate. 

Managers and supervisors must work toward developing and 
implementing positive initiatives that achieve measurable results 
with regard to workforce diversity and contracting. Managers and 
supervisors are assessed regarding their performance in these 
areas. 

An assessment of the workforce profile will be prepared and 
disseminated annually by ODEO to division and office directors 
and to the Office of the Chairman. Upon availability of contract 
management data, the Acquisition Services Branch, DOA, will 
prepare quarterly statistical charts on the use of MWOBs and 
SDBs for contracting and disseminate this information to the 
Office ofthe Chairman and to division and office directors. 

Any unlawful or improper conduct that undermines the 
Corporation's efforts to prohibit discrimination will not be 
tolerated. Employees who commit such acts of prohibited 
discrimination may be subject to disciplinary action up to and 
including termination from employment Moreover, supervisors or 
managers who fail to take appropriate disciplinary action against 
subordinates who commit acts of prohibited discrimination, 
including retaliation against or harassment of employees who 
engage in activity protected by this policy statement, are also 
subject to disciplinary action. 

a. The FDIC's Affirmative Employment Plan assists in the 
ldentifiCation and elimination of barriers to recruitment, hiring, 
retention, and promotion of women, minorities, and individuals 
with disabilities (including veterans). 

b. The procedures for initiating and processing EEOC complaints 
of alleged employment discrimination are contained in FDIC 
Circular 2710.2, EEOC Discrimination Complaint Procedures. 

c. The procedures for initiating and processing FDIC complaints 
of alleged employment discrimination are contained in FDIC 
Circular2710.4, FDIC Discrimination Complaint Procedures. 
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d. The procedures for providing reasonable accommodation to 
individuals with disabilities are contained in FDIC Circular 2710.5, 
FDIC Procedures for Providing Reasonable Accommodation to 
Individuals with Disabilities, and FDIC Circular 2710.11, 
Complaint Procedures for Individuals with Disabilities who are 
Denied Access to Electronic and Information Technology. 

e. Additional infonnation on FDIC's Contracting Outreach 
Program is available in FDIC Circular 3700.16, FDIC Acquisition 
Policy Manual (APM) and the FDIC's Guide for Outside Counsel. 

f. The Corporation's Contracting Outreach Program may be 
amended from time to time to establish rules and strategies for 
achieving diversity in the awarding of contracts to MWOBs and 
SDBs. MWOBs, SDBs and Contractors should periodically 
review pertinent rules and strategies. See 12 C.F.R. Part 361 
and FDIC Circular 3700.16. · 

Questions relating to EEO Complaint Processing, Diversity/ 
Affirmative Employment, and the Minority and Women Outreach 
Program may be referred to the following individuals in ODEO: 

a. Chief, Complaints Processing Branch 
(703) 562-6073 or for TN (703) 562-2473 

b. Chief, Diversity and Affirmative Employment Section 
(703) 562-6062 

c. Chief, Minority and Women Outreach Program Section 
(703) 562-6070 

a. Technical assistance is available on the ODEO's Intranet Web 
page. Additionally, the FDIC's mandatory Diversity and EEO 
Training for Supervisors and Managers addresses various 
initiatives. 

b. ODEO shall assist managers in outreach reauitment for 
minorities, women, and individuals with disabRities. 

c. ODEO shall be available as a resource to assist managers in 
providing reasonable accommodation to individuals with 
disabilities. 
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d. The current edition of FDIC Circular 3700.16, FDl9 Acquisition 
Policy Manual (APM) and the FDIC Guide for Outside Counsel 
may be obtained from the FDIC Public lnfonnation Center located 
at 3501 Fairfax Drive, Room E-1002, Arlington, Virginia 22226. 
These two manuals are also available at the following FDIC 
Internet Web pages: 

htto:/fwww.fdic.govlbUVinq/qoods/acauisitionlapm/3700-16.html 

The provisions of this circular are effective immediately. 
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Cornoration's Anti-Harassment Policy 

To restate the Federal Deposit Insurance Corporation's 
(Corporation or FDIC) policy on harassment to prohibit 
harassment based on race, color, religion, sex (including 
pregnancy), national origin, disability (physical and/or mental), 
age (40 years or older), sexual orientation, protected genetic 
information (information about an individual's genetic tests; or 
information about the genetic tests, or the manifestation of a 
disease or disorder in the individual's family members), status as 
a parent, and retaliation (for participating in the EEO complaint 
process or opposing discriminatory practices). Also, to expand 
the FDIC's policy on harassment to include gender identity or 
expression (a gender-related identity, appearance, expression, or 
behavior of an individual, regardless of the individual's assigned 
sex at birth). 

FDIC Circular 2710.3, Corporation's Anti-Harassment Policy, 
dated November 29, 2007, is hereby revised and superseded. 

The Corporation's Anti-Harassment policy applies to all 
employees and covers harassment between supervisors and 
subordinates, between employees, by employees conducting 
business for the Corporation outside the workplace, and non
employees while conducting business in the Corporation's 
workplace. 

It is important that all employees and contractors understand the 
law and policy governing harassment and take all steps within 
their power to ensure that this form of discrimination does not 
exist in the Corporation. 
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This revised Circular incorporates certain changes in Federal 
Equal Employment Opportunity laws and regulations and the 
FDIC's Equal Opportunity policy. The FDIC is an organization 
committed to providing its employees with a workplace that is free 
of harassment The Office of Diversity and Economic Opportunity 
(ODEO) works to help the FDIC educate employees and 
managers about its anti-harassment principles and to address any 
concems related to discriminatory harassment in employment 
ODEO's website, http://fdic01.prod.fdic.gov/division/odeo informs 
employees of their rights and how to receive assistance if they 
believe they have suffered discriminatory harassment in any 
aspect of employment. 

Terms used In this circular are defined below: 

a. Harassment Sexual and non-sexual harassment collectively. 

b. Sexual Harassment Severe or pervasive unsolicited verbal 
comments, gestures, or physical contact of a sexual nature, 
including unwelcome sexual advances, requests for sexual favors, 
and other verbal or physical conduct of a sexual nature. 

c. Non.:Sexual Harassment. Severe or pervasive comments, 
jokes, slurs, gestures, threats or physical contact related to an 
employee's race, color, religion, sex (including pregnancy), 
national origin, disability (physical and/or mentaQ, age (40 years or 
older), sexual orientation, protected genetic information 
(information about an indMdual's genetic tests; or information 
about the.genetic tests, or the manifestation of a disease or 
disorder in the indMdual'$ family members), gender identity or 
expression (a gender-related identity, appearance, expression, or 
behavior of an indMdual, regardless of the individual's assigned 
sex at birth), status as a parent, and retaliation (for participating in 
the EEO complaint process, or opposing discriminatory practices). 

The three basic forms of conduct that can create an intimidating, 
hostile, or offensive work environment are briefly described below: 

a. Verbal conduct such as unwelcome oral remarks, insults, 
innuendoes, jokes, humor, or other threatening sounds about 
specific traits or characteristics relating to race, color, religion, sex 
(including pregnancy), national origin, disability (physical and/or 
mental), age (40 years or older), sexual orientation, protected 
genetic infonnation (information about an individual's 
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genetic tests; or infonnation about the genetic tests, or the 
manifestation of a disease, or disorder in the individual's family 
members), gender identity or expression (a gender-related 
identity, appearance, expression, or behavior of an individual, 
regardless of the individual's assigned sex at birth), status as a 
parent, and retaliation (for participating in the EEO complaint 
process or opposing discriminatory practices); 

b. Non-verbal conduct such as unwelcome wntten remarks, 
insults, innuendoes, jokes, humor, or other threatening 
statements about specific traits or characteristics relating to race, 
color, religion, sex Oncluding pregnancy), national origin, disability 
physical and/or mentaO, age (40 years or older). sexual 
orientation, protected genetic infonnation Onfonnation about an 
individual's genetic tests; or infonnation about the genetic tests, 
or the manifestation of a disease or disorder in the individual's 
family_members), gender identity or expression (a gender-related 
identity, appearance, expression, or behavior of an individual, 
regardless ofthe individual's assigned sex at birth), status as a 
parent, and retaffation (for participating in the EEO complaint 
process or opposing discriminatory practices); 

c. Physical conduct, which is not in oral or written fonn, such as 
unwelcome touching, pinching, pushing, brushing the body, 
actual or attempted rape, or assault. 

It is the Corporation's poffcy to strictly prohibit harassment 
Harassment is a fonn of discrimination that is prohibited under 
Title VII ofthe Civil Rights Act of 1964, as amended, the 
Rehabilitation Act, as amended, and the Age Discrimination in 
Employment Act, as amended. 

The Corporation will not condone harassment Any employee 
who harasses anyone while conducting Corporation business 
shall be subject to disciplinary action. Managers and supervisors 
who participate In or fail to take immediate and appropriate action 
on reported incidents of harassment, or who retaliate against 
employees who report such incidents or who file harassment 
complaints, are also subject to disciplinary action for failure to 
perfonn their managerial or supervisory duties. 
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a. Employees. Each employee has a role in preventing or 
eliminating harassment by: 

(1) Examining his/her behavior on the job; 

(2) Supporting the Corporation's Anti-Harassment Policy; 

(3) Identifying and laking individual action to stop 
inappropriate behavior by communicating directly and 
immediately with the persor:i(s) whose behavior is offensive; 

(4) Immediately bringing the matter to the attention of either 
the person's supervisor, a higher level supervisor or other 
manager, or the Office of Diversity and Economic Opportunity 
(ODEO), Complaint Processing Branch staff. 

b. Supervisors and Managers are ultimately responsible for. 

(1) Preventing and dealing with harassment; 

(2) Taking prompt and appropriate conective action when 
they detennine that harassment has occurred; and 

(3) Consulting, for assistance in conducting an investigation, 
if necessary, and in detennining how best to correct the 
problem, with: 

(a) a Human Resources Specialist in the Labor and 
Employee Relations Section, Division of Administration 
(Note: Office of Inspector General (OIG) supervisors and 
managers should consult with the OIG Human Resources 
in the OIG); 

(b) an Attorney in the Legal Division, Corporate 
Operations Branch; and/or 

(c) a management representative in the Complaints 
Processing Branch, ODEO. 

An employee may file a harassment complaint by foDowing the 
Corporation's procedures ouUined in FDIC Circular 2710.2, EEOC 
Discrimination Complaint Procedures or FDIC Circular 2710.4, 
FDIC Discrimination Complaint Procedures. 
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·10. Contact 

• 

11. Effective Date 

Circular 2710.3 

Questions concerning harassment may be directed to the FDIC's 
Complaints Processing Branch, ODEO at 1-Sn-275-3342 or for 
TIY (703) 562-2473 . 

The provisions of this circular are effective immediately. 
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• FEDERAL DEPOSIT INSURANCE CORPORATION 

DIRECTIVE SYSTEM 

TO: All Employees 

FROM: John w. Lynn, Acting· Director 
Division of Administration (DOA) 

SUBJECT: Disciplinary and Adverse Actions 

TYPE AND NUMBER 
Circular 2750.1 
CONTACT 
Marv Lavertv 
DATE 
Januarv22.1999 

I TELEPHONE NUMBER 
(703) 562-2171 

DATE OF CANCELLATION (Bulletins Only) 

1. Purpose. To establish policy and issue information and guidance 
on disciplina:r:y and adverse actions, to include perfonnance based 
actions, and their use at the FDIC. 

2. Scope. This circular applies to all FDIC employees, including 
both competitive service as well as excepted service employees, with 
the exception of presidential appointees and re-employed annuitants. 
The applicability of the provisions of this circular to bargaining 
unit employees has been negotiated with the National Treasu:r:y 
Employees Union (Nnro). Where the provisions of this circular differ 
from the terms of other negotiated agreements with NTEU, the terms of 
the NTEU negotiated agreements shall take precedence, provided they • 
conform to Federal law. Therefore, any other negotiated agreements 
should be read in conjunction with this circular. 

Note: The Office of ~nspector General (OIG) is in the process of 
estab~ishing a Personnel Services Off ice that will handle disciplina:r:y 
and adverse actions involving OIG employees. Upon transfer of 
operational personnel authority to the OIG, actions involving OIG 
employees will be carried out in accordance with policies established 
by the OIG Human Resources Branch and OIG Counsel's office. 

3. Authority. Prima:r:y sources providing the authority for, and 
guidance on disciplina:r:y and adverse actions are contained in 5 U.S.C. 
Chapter 75 and 5 C.F.R. 752. 

4. Action. All employees are encouraged to review this directive 
carefully and retain it for future reference. 

5. Policy. It is the policy of the FDIC to foster a positive and 
effective relationship between management and employees through 
corrununication, and when necessa:r:y, administer disciplina:r:y and adverse 
actions in a fair and consistent manner. 
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6., Definitions 

a. Adverse Action. Suspensions from duty and pay for more 
than 14 calendar days, indefinite suspensions, reductions-in grade, 
reductions ~n pay, removals, and furloughs of 30 days or less 
constitute adverse actions. An adverse action can be imposed for 
conduct or performance problems. 

b. Appeal Rights. Employees generally have the right to 
appeal a personnel action taken against them to a third-party. 
Examples of such third parties include the Merit Systems Protection 
Board (MSPB) or the Equal Employment Opportunity Commission (EEOC). 
Further, NTEU may elect to make an appeal to a grievance arbitrator 
on behalf of a bargaining unit employee. However, employees serving 
in their probationary period or trial period have limited appeal 
rights, as discussed. in paragraph 10., below. Additionally, excepted 
service employees, as defined in 5 C.F.R. 213, who are non-preference 
eligibles, do not obtain full rights of appeal until they have 
completed two years of service. Excepted service preference eligible 
employees must complete one year of service before obtaining full 
appeal rights. (For further information refer to 5 U.S.C. 7511.) 

c. Day. The reference to a day for purposes of disciplinary 
and adverse actions means a calendar day. For computing periods of 
time, days are full calendar days and include weekends unless 
otherwise specified. 

d. Deciding Official. The.management official with delegated 
·authority to render the decision on a proposed disciplinary or 
adverse action. The deciding official must not have been involved in 
any aspect of the penalty determination at the proposal stage, in 
order to be considered impartial, but may have general knowledge of 
the action taken by the proposing official. 

e. Disciplinary Action. Letters of admonishment, letters of 
reprimand, and suspensions from duty and pay of 14 calendar days or 
less constitute disciplinary actions. Disciplinary action may only 
be taken as a result of conduct problems. 

f. Douglas Factors. The twelve factors which the MSPB has 
determined are relevant in the deciding official's determination 
regarding the appropriateness of a penalty imposed against an 
employee. (See paragraph 9., below.) 

g. Indefinite Suspension. Usually invoked against an employee 
who is the subject of a criminal investigation for which a period of 
incarceration may result. The criminal investigation may be related 
to on or off duty conduct. Additionally, indefinite suspension may 
also be invoked pending other agency investigation, inquiry, or 
agency action. This suspension is used to place the employee in a 
non-duty, non-pay status pending further investigation and/or 
resolution of the criminal charges against the employee. 
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h. Oral Reply. A verbal response by an employee, or his/her 
representative, to a notice of proposed disciplinary or adverse 
action. Oral replies are typically made to the deciding official in 
the action. The purpose of the oral reply is to give the employee an 
opportunity to make an oral plea in an attempt to sway the decision 
in his/her favor. The oral reply is not a hearing and the testimony 
of witnesses is not permitted. 

i. Performance Improvement Plan (PIP). A written notice to an 
employee outlining performance deficiencies. The PIP is issued when 
counseling has not resulted in an improvement in performance, and can 
be issued at any point during the year. The PIP provides a formal 
plan of expectations for improvement of performance. In addition, a 
PIP is required to be issued when an employee has received an overall 
sununary rating of Unacceptable, or has received two consecutive 
Marginal ratings. 

j. Proposing Official. The management official with delegated 
authority to issue the notice to an employee that a disciplinary or 
adverse action is proposed against him/her. The proposing official 
is generally the management official with some degree of direct 
knowledge regarding the misconduct or performance deficiencies. 

k. Written Reply. A written response by an employee or 
his/her representative to a notice of proposed disciplinary or 
adverse action. The written reply may include affidavits and other 
documentary evidence in support of the employee's argument. 

7. Responsibilities 

a. The Personnel Services Branch (PSB) is responsible for 
interpreting and providing guidance to managers and supervisors on 
discipline and adverse actions and the policies and procedures 
contained in this directive. Additionally, PSB is responsible for 
informing affected employees of their rights and entitlements. In 
accordance with the delegations of authority, PSB will provide 
concurrence on behalf of DOA for all disciplinary and adverse 
actions. PSB will obtain concurrence from the General Counsel and, 
when appropriate, the Ethics Counselor. 

b. Managers and supervisors are responsible for documenting 
the facts and circumstances warranting consideration of a 
disciplinary or adverse action, and for consulting their servicing 
PSB to obtain advice and assistance before initiating a disciplinary 
or adverse action. After obtaining guidance and advice, it is the 
managers' and supervisors' responsibility to follow through in a 
timely manner with corrective steps if improvement in the employee's 
conduct or performance does not occur. As circumstances warrant, 
managers and supervisors are responsible for referring employees to 
the Employee Assistance Progam (EAP). 

8. Procedures 
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a. Informal Actions. Once the supervisor has identified 
a problem relating to the employee's conduct or performance, the 
supervisor must inform the employee of the existence of the 
problem and state his/her expectations for improvement. This 
can be achieved by oral counseling, written counseling, a letter 
of warning, or a combination of oral and written communications. 
The distinction between a letter of counseling and a letter of 
warning is that the warning includes a notice that disciplinary 
action will be taken if the employee fails to correct the noted 
deficiencies. 

b. Disciplinary Actions. Disciplinary actions imposed are 
expected to be corrective in nature and consistent with penalties 
imposed for similar infractions. All disciplinary actions require 
concurrence by the Director, Division of Administration and the 
General Counsel, or their designees, prior to issuance to an 
employee. Additionally, concurrence by the Ethics Counselor, or 
his/her designee; shall be obtained, as appropriate. The-employee 
will be asked to sign a statement, acknowledging receipt of any 
written notice and the date of receipt. The following describes the 
various types of disciplinary actions: 

(1) Letter of Admonishment: A letter of admonishment is 
issued by the management official with delegated authority, as a 
result of employee misconduct. This is the least severe formal 
disciplinary action. A letter of admonishment is usually issued when 
prior informal efforts have not corrected the misconduct, or when the 
misconduct is considered sufficiently serious to warrant issuance 
without prior warning. The letter of admonishment shall be placed in 
the employee's Official Personnel Folder (OPF) for a period of one 
year, or as dictated by the applicable NTEU agreement. The employee 
has a right to make a written reply to the letter of admonishment, 
subsequent to its issuance. The employee's written reply will be 
attached to the letter of admonishment when it is filed in the OPF. 
The letter of admonishment is grievable. 

(2) Letter of Reprimand: A letter of reprimand is issued 
by the management official with delegated authority, as a result of 
employee misconduct. A letter of reprimand is usually issued when 
prior informal efforts have not corrected the misconduct, or when the 
misconduct is considered sufficiently serious to warrant issuance 
without prior warning. The letter of reprimand is placed into the 
employee's OPF for a period of two years, or as dictated by the 
applicable NTEU agreement. The employee has a right to make a 
written reply to the letter of reprimand, subsequent to its issuance. 
The employee's written reply will be attached to the letter of 
reprimand when it is filed in the OPF. The letter of reprimand is 
grievable. 

(3) Suspension of 14 Calendar Days or Less: A suspension 
is proposed by the management official with delegated authority, as a 
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result of employee misconduct, and decided by a management official 
at a higher level than the proposing official. The employee is 
entitled to an advance notice period before a suspension can be 
effected against him/her. The employee will be provided with a 
written proposal. and has a right to review the material relied upon 
by management in proposing the suspension. The employee also has a 
right to reply orally and/or in writing to the proposal before a 
decision is made regarding the suspension, and a right to 
representation. 

Upon request to and approval from their immediate supervisor, 
employees will be granted a reasonable amount of official time to 
prepare and present their replies. An oral reply is generally made 
to the deciding official. The deciding official may request 
clarification from the proposing official regarding the notice of 
proposal or the material relied upon. However, the proposing 
official may not provide the deciding official with any new adverse 

-information. A suspension will result in a loss of pay for scheduled 
workdays,· and become a permanent documented part of the employee's 
OPF. A suspension of 14 calendar days or less is grievable. 

c. Adverse Actions. Adverse actions imposed are expected to 
be reasonable with regard to penalty and consistent with penalties 
imposed for similar infractions. All adverse actions require 
concurrence by the Director, Division of Administration and the 
General Counsel, or their designees, prior to issuance to an 
employee. Additionally, concurrence by the Ethics Counselor, or 
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his/her designee, shall be obtained, as appropriate. The employee 
will be asked to sign a statement acknowledging receipt of any 
written notice and the date of receipt. 

All adverse actions (suspension for more than 14 calendar days, 
indefinite suspension, reduction in grade or pay, and removal) 
utilize the following procedures: · 

(1) The adverse action is proposed by the management 
official with delegated authority, and normally decided by a 
management official at a higher level than the official who issued 
the proposal. The employee is entitled to thirty (30) days advance 
written notice of the proposed adverse action. Note, however, that 
the 30-day advance notice period may be shortened when there is 
reasonable cause to believe that an employee has committed a crime 
where imprisonment may be imposed. 

(2) The advance written notice shall inform the employee 
of the specific reasons for the proposal, their right to represen
tation, and their right to reply to the proposal orally and/or in 
writing. The employee has a right to review the material relied upon 
in proposing the adverse action. Upon request to and approval from 
their inunediate supervisor, employees will be granted a reasonable 
amount of official time to prepare and present their replies. An 
oral reply is typically made to the deciding official. A written 
reply will be submitted to the individual specified in the proposal. 

(3) The deciding official may request clarification from 
the proposing official regarding the notice of proposal or the 
material relied upon. However, the proposing official may not 
provide the deciding official with any new information. The decision 
must be based upon a preponderance of the evidence provided to the 
deciding official and must be for such cause as will promote the 
efficiency of the Federal service. If any of the charges cited in 
the proposal notice are not sustained by the preponderance of the 
evidence, those charges may not be relied upon in effecting the 
action. The deciding official must then determine which charges are 
sustained, and whether the sustained charges warrant the action 
proposed. The deciding official must consider the Douglas Factors in 
rendering the decision on the penalty proposed. The deciding 
official has the authority to reduce any proposed penalty, but may 
not impose a more severe action than that proposed. 

(4) The written decision must contain the employee's right 
to appeal the decision to the MSPB or to file a complaint of 
discrimination, along with the appeal time frames, the MSPB address, 
appeal form, and regulations. If the employee is in a bargaining 
unit position covered by a negotiated grievance procedure covering 

· adverse actions, the decision notice will also advise of his/her 
option to file a grievance. 

d. Performance Based Actions 
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When an employee's performance is less ~han satisfactory, management 
wiil initiate action to assist the employee with improving his/her 
pe~formance. This may include counseling orally and/or in writing. 
Continued deficient performance may necessitate more formal actions. 
However, prior to initiating an adverse action based on 
unsatisfactory performance, the employee will be provided with a 
performance improvement plan (PIP) and a reasonable opportunity to 
raise his/her performance to a satisfactory level before any action 
to remove him/her from his/her current position is proposed. The PIP 
will clearly state the specific performance deficiencies and the 
supervisor's expectations for improvement. The plan establishes a . 
period for improvement, generally 90 days. The supervisor must also 
offer meaningful assistance to the employee during the improvement 
period, which may include closer supervision and/or providing 
appropriate training. The supervisor should closely monitor the 
employee's work and must provide written feedback regarding the 
employee's performance at specified intervals during the performance 
improvement period. 

At the end of the performance improvement period, the supervisor will 
prepare a written swmnary of the employee's performance in the 
identified areas. If the performance has improved, the employee will 
be advised that should his/her performance fall below the 
satisfactory level within one year from the start of the PIP, action 
will be taken to remove the employee from his/her current position 
without providing another performance iinprovement opportunity. If 
the performance has not improved, the supervisor should take 

·appropriate action, such as reassignment, demotion, or removal from 
Federal service, to remove the employee from his/her current 
position. 

The procedures described in subparagraph 8.c., above, shall be 
followed for performance based actions once a determination has been 
made that an adverse action is warranted. 

9. Penalty Determination. The MSPB has established mitigating and 
aggravating factors, referred to as Douglas Factors, that must be 
considered in reaching a decision on a penalty in an adverse action. 
Not all of the following factors will apply in every case, but all of 
the relevant factors in any given situation should be considered. The 
deciding official's analysis of these factors will be incorporated 
into the adverse action decision letter. The 12 Douglas Factors are 
as follows: 

a. The nature and seriousness of the offense, and its relation 
to the employee's duties, position, and responsibilities, including 
whether the offense was intentional or technical or inadvertent, or 
was conunitted maliciously or for gain, or was frequently repeated. 

b. The employee• s job level and type of employment, including 
supervisory or fiduciary role, contacts with the public, and 
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prominence of the position. 

• c . The employee's past disciplinary record. 

d. The employee's past work record, including length of 
service, performance on the job, ability to get along with fellow 
workers, and dependability. 

e. The effect of the offense upon the employee's ability to 
perform at a satisfactory level and its effect upon the supervisor's 
confidence in the employee's ability to perform assigned duties. 

f. Consistency of the penalty with those imposed upon other 
employees for the same or similar offenses. 

g. Consistency of penalties with applicable table of 
penalties. 

Notes There is no FDIC table of penalties. 

h. The notoriety of the offense or its impact upon the 
reputation of the agency. 

i. The clarity with which the employee was on notice of any 
rules that were violated in committing the offense, or had been 
warned about the conduct in question. 

j. Potential for the employee's rehabilitation. 

k. Mitigating circumstances surrounding the offense such as 
unusual job tensions, personality problems, mental impairment, 
harassment, or bad faith, malice or provocation on the part of others 
involved in the matter. 
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1. • The adequacy and effectiveness of alteznative sanc~ions to deter 
su~h conduct in the future by the employee or others. 

10: Probationary/Trial Period Employees. The one-year probationary 
or trial period imposed upon new employees serves as a means to 
review the employees• conduct and performance so that an informed 
decision can be made regarding their ability to meet expectations. 
When an employee does not demonstrate acceptable conduct or 
performance during this period, action should be taken to discharge 
the employee from the Federal service. In cases where problems have 
been identified, it is incumbent upon the supervisor to take 
corrective action well in advance of the expiration of the 
probationary or trial period. This action will afford the employee 
sufficient time to correct the problem before management is required 
to make the decision regarding completion of the period. In most 
cases, the supervisor should start by orally counseling the employee 
when problems are discovered. If the counseling f~ils to bring the 
necessary improvement, a letter of warning should be issued, 
notifying the employee that failure to meet expectations will result 
in discharge from the Federal service. 

Failure to improve will necessitate the issuance of a written notice 
of discharge, outlining the basis for the termination, the effective 
date, and the employee's rights of appeal. It is key to note that 
discharge from a probationary or trial period must be effected before 
expiration of the one year period, (i.e., before the end of the 
employee's scheduled tour of duty the day before the anniversary date 
of the employee's appointment). If the discharge has not been 
effected against the employee prior to the probationary or trial 
period expiration date, disciplinary and adverse action procedures 
mlist be followed. Thus, early identification and correction of 
problems are crucial. 

Probationary or trial period employees in the competitive service 
have limited appeal rights. An appeal regarding their discharge from 
Federal service may be filed with the MSPB only if that action was 
taken on the basis of the employee's marital status or partisan 
political affiliation. However, if the basis for the termination, in 
whole or in part, relates to conditions arising prior to employment, 
the employee may file an MSPB appeal on the grounds that the 
termination was not effected in accordance with the proper procedural 
requirements. Further, allegations of discriminatory termination may 
be filed only if the employee first has the basis to file an appeal 
due to his/her marital status or partisan political affiliation. 

Excepted service, non-preference eligible, employees who are 
discharged during their trial period do not have the right to appeal 
to the MSPB. 

11. Bmployee Assistance Program. FDIC Circular 2821.1, FDIC's 
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EmPloyee Assistance· Program, was established to assist employees with 
p~sonal problems that may affect conduct or performance on the job. 
Th~ program includes 'the availability of counseling services. 
Regardless of the nature of the employee's conduct or performance 
problem, managers have the obligation to refer the employee to the 
Employee Assistance Program. The referral should be included in 
written counseling memoranda, letters of warning, or other 
appropriate written notices regarding conduct or performance 
deficiencies. 

12. Questions. 
adverse· actions 
Administration, 

Any questions concerning the 
process should be directed to 
Personnel Services Branch. 

disciplinary and 
the Division of 

13. Effective Date. This circular is effective immediately. 
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DIRECTIVE SYSTEM DATE 
Junes, 2001 
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SUBJECT: 

1. Purpose 

2. Scope 

3. Background 

4. Definitions 
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DATE OF CANCEUATION (8ullelins Only) 

All Employees 

Arleas Upton Kea 
Director, Division of Administration (DOA) 

Whistleblower Protection Rights 

To inform employees of their rights and remedies under Federal 
whisUeblower protection laws. 

This circular applies to all current and former FDIC employees 
and applicants for employment at the FDIC. Where the terms of 
a negotiated agreement differ from the provisions of this circular, 
the negotiated agreement is applicable, provided it confonns with 
Federal law. Any negotiated agreement should be read in 
conjunction with this circular. 

The WhisUeblower Protection Act (5 U.S.C. 2302(b)(8)) protects 
Federal employees and applicants for employment from 
retaliatory action or reprisal for whistleblowing. 

Additionally, FDIC employees are protected from reprisal for 
whistleblowing activities under 12 U.S.C. 1831j. 

The Inspector General Act (5 U.S.C. Appendix 3, § 7) prohibits 
reprisal against any employee for making a complaint or 
disclosing information to an Inspector General. 

Terms specific to this circular are defined below: 

a. Office of Special Counsel (OSC). An independent 
investigative and prosecutorial agency within the Executive 
Branch that receives and investigates complaints alleging 
prohibited personnel practices, including those invoMng reprisal 
for whistleblowing. · 
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6. Procedures 

Circular 2400.2 

b. Whistleblowing. When a Federal employee or applicant for 
employment discloses information to the OSC, the Inspector 
General, or other comparable agency official, which the indMdual 
reasonably believes evidences: 

(1) a violation of law, rule, or regulation; 
(2) gross mismanagement; 
(3) a gross waste of funds; 

· (4) an abuse of authority; or 
(5) a substantial and specific danger to public health or 
safety. 

. . I 

a. Under the Whistleblower Protection Ad, it is prohibited for a 
Federal official or employee to take, fail to take, threaten to take, 
or threaten to fail to take a personnel action against an employee 
or applicant because of protected whistleblowing activities. 
Whistleblowing is protected unless the disclosure is prohibited by 
law or required by Executive Order to be kept secret for national 
security or foreign affairs reasons. Employees, fonner 
employees, and applicants may appeal a suspected reprisal for 
whistleblowing. 

b. Under 12 U.S.C. 1831j, FDIC employees may not be 
discharged or discriminated against with respect to 
compensation, tenns, conditions or prMleges of employment 
because the employee (or an indMdual acting at the request. of 
the employee) provided information to any Federal banking 
agency, bank or to the Attorney General regarding any possible 
violation of law or regulation, gross mismanagement, a gross 
waste of funds, an abuse of authority, or a substantial and 
specific danger to public health. 

c. Under the Inspector General Act, it is prohibited to take or 
threaten any action against an employee as a reprisal for making 
a complaint or disclosing information to the Inspector General, 
unless the complaint was made, or infonnation disclosed, with 
knowledge of (or with willful disregard for) its falsity. 

lndMduals seeking protection under the Federal whistleblower 
laws shall select one of the following filing remedies. 

a. A complaint with the Office of Special Counsel for 
investigation; 

2 Junes, 2001 



• 
• Procedures 
• (cont'd) 

• 

b. A grievance under the FDIC negotiated grievance procedures 
(if the employee is in a bargaining unit); 

c. A lawsuit in Federal Court under 12 U.S.C. 1831j; or 

d. An appeal with the Merit Systems Protection Board. 

7. Contacts Questions regarding Whistleblower Protection Rights or filing 
procedures should be directed to the local labor and Employee 
Relations representatives, DOA, Personnel Services Branch. 
Individuals also may contact the Office of Special Counsel at 
(1-SOO-Sn-2249) for information regarding whistleblower 
disclosures and/or procedures for filing a complaint with the OSC. 

8. Effective Date The provisions of this circular are effective immediately. 

Circular 2400.2 3 June6, 2001 



Honorable Jacqueline A. Berrien 
Chairman 
Equal Employment Opportunity Commission 
131 M Street, N.E. 
Washington, D.C. 20507 



 



FEDERAL ELECTION COMMISSION 
Washington, DC 20463 

The Honorable Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Chair Berrien: 

March 27, 2013 

Pursuant to the Notification and Federal Employee Anti-discrimination and 
Retaliation Act of 2002 (No FEAR Act), Public Law 107-174, I am pleased to transmit 
the Federal Election Commission's (FEC's) Fiscal Year 2012 annual report prepared in 
accordance with Section 203 of the Act. 

This report provides information about the number of cases arising under the 
respective areas oflaw cited in the No FEAR Act where discrimination was alleged; the 
amount of money required to be reimbursed by the FEC to the Judgment Fund in 
connection with such cases; the number of employees disciplined for discrimination, 
retaliation, harassment or any other infractions of any provision of law referred to under 
the Act; an analysis of trends and knowledge gained; and recommendations. 

An identical letter and report has been filed with the designated Congressional 
officers, committees, EEOC, the Attorney General and OPM, as specified in the Act. 
Please do not hesitate to contact me on 202-694-1007 or Kevin R. Salley, the FEC's EEO 
Director, on 202-694-1228, should you have any questions regarding this report. 

Sincerely, 

Alec Palmer 
Staff Director 

Enclosure 
iJ I \.;I;.·, -

c.~ :.·;. ' ' ' 
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I. Executive Summary 

The Federal Election Commission (FEC or Commission) was established by Congress in 
1975 as an independent regulatory agency responsible for administering and enforcing the 
Federal Election Campaign Act (FECA). Under the authority of this statute, which governs 
the financing of federal elections, the FEC is responsible for ensuring: "The disclosure of 
campaign finance information, enforcement of provisions of the FECA such as limits and 
prohibitions on campaign contributions, and monitoring public funding of Presidential 
elections." 

The Commission is made up of six members, who are appointed by the President and 
confirmed by the Senate. Each member serves a six-year term, and two seats are subject to 
appointment every two years. By law, no more than three Commissioners can be members 
of the same political party, and at least four votes are required for any official Commission 
action. This structure was created to encourage nonpartisan decisions. The Chair of the 
Commission is a rotating position, filled through election by the Commission members each 
year. 

During fiscal year (FY) 2012, the FEC had no cases that resulted in ajudgment, award or 
compromised settlement. There were zero (0) equal employment opportunity (EEO) 
administrative complaints filed against the FEC during FY 2012. Accordingly, there were 
no civil actions against the FEC for bases or issues covered under the anti-discrimination 
statutes or the Whistleblower Protection laws. There was no reimbursement to the Judgment 
Fund and zero (0) disciplinary actions against any FEC employee for violations of the Anti
discrimination and/or Whistleblower Protection laws. 

II. Introduction 

The FEC is providing this Annual Report to Congress as required by Section 203 of the 
Notification and Federal Employee Anti-discrimination and Retaliation Act of 2002 (No 
FEAR Act), Public Law 107-174. 

The No FEAR Act requires Federal agencies to submit annual reports to the Speaker of the 
House of Representatives, the President Pro Tempore of the Senate, the Committee on 
Governmental Affairs of the Senate, the Committee on Government Reform of the House of 
Representatives, each committee of Congress with jurisdiction relating to the agency, the 
Attorney General, the U.S. Office of Personnel Management and the Equal Employment 
Opportunity Commission. This report is submitted by the FEC to satisfy this reporting 
requirement. 
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III. Background 

The No FEAR Act was signed into law by President George W. Bush on May 15, 2002, and 
became effective on October 1, 2003. The Act requires Federal agencies to be accountable 
for violations of anti-discrimination and whistle blower protection laws and to post certain 
statistical data relating to Federal sector EEO complaints filed with the agency. 

Section 203 of the No FEAR Act requires that each Federal agency submit an Annual Report 
to Congress not later than 180 days after the end of each fiscal year. Agencies must report on 
the number of Federal district court cases arising under each of the respective areas of law 
specified in the Act in which discrimination was alleged; the status or disposition of cases; 
the amount of money required to be reimbursed; the number of employees disciplined; any 
policies implemented related to appropriate disciplinary actions against a Federal employee 
who discriminated against an individual, or committed a prohibited personnel practice; and 
an analysis of the data collected with respect to trends and causal analysis. 

The President delegated responsibility to the U.S. Office of Personnel Management (OPM) 
for the issuance of regulations governing implementation of Title II of the No FEAR Act. 
OPM published final regulations on May 10, 2006 concerning the reimbursement provisions 
of the Act, and on July 29, 2006 OPM published final regulations to carry out the notification 
and training requirements of the Act. OPM also issued proposed regulations to implement 
the reporting and best practices provisions of the No FEAR Act on January 25, 2006. The 
FEC has prepared this Report based on § 203 of the No FEAR Act along with the proposed 
and final regulations issued by OPM. 

IV. Data 

During (FY) 2012, the FEC had no cases that resulted in a judgment, award or compromised 
settlement and there were zero (0) administrative complaints filed against the agency. 
Among administrative cases filed to date, none have resulted in a finding of discrimination; 
however, one (1) complainant is awaiting a hearing before an EEOC Administrative Judge, 
regarding an appeal of a final agency decision issued in 2007. Zero (0) employees were 
disciplined for discrimination, retaliation, harassment or other infractions or provisions of 
law cited in Section 201(c) of the No FEAR Act. 

Civil Cases 

Section 203(a)(l) of the No FEAR Act requires that agencies include in their Annual Report 
to Congress "the number of cases arising under each of the respective provisions of law 
covered by paragraphs (1) and (2) of section 20l(a) in which discrimination on the part of 
such agency was alleged." Section 724.302 of the Code of Federal Regulations (effective 
February 26, 2007) clarifies section 203(a)(l) of the No FEAR Act, stating that the agencies 
report on the "number of cases in Federal Court pending or resolved ... arising under each of 
the respective provisions of the Federal anti-discrimination laws and whistleblower 
protection laws." The FEC reports that during FY 2012, there were zero (0) Federal district 
court discrimination cases resulting in a payment from the Judgment Fund. Subsequently, 
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there were no district court cases for which the Judgment Fund paid monies on behalf of the 
FEC for retaliation under the Whistleblower Protection Act. 

Reimbursement to the Judgment Fund 

OPM published interim final regulations in the Federal Register on January 22, 2004, and 
final regulations on May 10 2006, to clarify the agency's reimbursement provision of Title II 
of the No FEAR Act. These regulations, among other things, state that the Financial 
Management Service (FMS), U.S. Department of the Treasury, will provide notice to an 
agency's Chief Financial Officer within 15 business days after payment from the Judgment 
Fund. The agency is required to reimburse the Judgment Fund within 45 business days after 
receiving the notice from the FMS or must contact the FMS to make arrangements in writing 
for reimbursement. 

As indicated, the FEC had no civil action resulting from a reportable statute that resulted in 
payment which is required to be reimbursed to the Treasury Judgment Fund for monies owed 
to the Judgment Fund for judgments, awards and/or compromised settlements for FY 2012. 

Disciplinarv Actions 

Section 203(a)(4) of the No FEAR Act requires that agencies include in the Annual Report to 
Congress " the number of employees disciplined for discrimination, retaliation, harassment, 
or any other infraction of any provision of law referred to in paragraph ( 1 ). " Section 
203(a)(l) requires that agencies report "the number of cases arising under each of the 
respective provisions of law covered by paragraphs (I) and (2) of section 201(a) in which 
discrimination on the part of such agency was alleged." 5 C.F.R. § 724.302 (effective 
February 26, 2007) provides that these cases refer to the number of discrimination cases for 
which the Judgment Fund paid on behalf of the agency. The proposed regulations also define 
disciplinary actions to include any one or a combination of the following actions: reprimands, 
suspensions without pay, reduction in grade or pay, or removal. (See 5 C.F.R. § 724.102) 

The FEC had zero (0) disciplinary actions arising from a Federal district court discrimination 
case during FY 2012. 

Final Year-End Data Posted Under Section 30l(c)(!'!{fil 

Appendix 2 contains the FY 2012 final year-end data posted pursuant to Section 
30l(c)(l)(B) of the No FEAR Act. 1 The final year-end data indicates that during FY 2012, 
there were zero (0) complaints of discrimination. 

Policy Description on Disciplinary Actions 

Section 203(a)(6) of the No FEAR Act requires that agencies include in their Annual Report 
to Congress a detailed description of the policy implemented by the agency relating to 
disciplinary actions imposed against a Federal employee who discriminated against any 

1 This includes data for each of the five (5) immediately preceding fiscal years. 
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individual in violation of any of the laws cited under section 201(a)(l) or (2), or committed 
another prohibited personnel practice that was revealed in the investigation of a complaint 
alleging a violation of any of the laws cited under section 201(a)(l) or (2). Further, the Act 
requires that, with respect to each such law, the Federal agency report on the number of 
employees who were disciplined in accordance with such policy and the specific nature of 
the disciplinary action taken. 

During FY 2012, the FEC Chair issued the agency's EEO Policy Statement (See Appendix 
3), as she/he does annually, which communicates the agency's commitment for equal 
employment opportunity and a workplace free of discriminatory harassment for all 
employees and applicants for employment. 

V. Analysis of Trends, Causal Analysis and Practical Knowledge Gained Through 
Experience 

Section 203(a)(7) of the No FEAR Act requires that agencies undertake an examination of 
trends, causal analysis and practical knowledge gained through experience, as well as any 
actions planned or taken to improve complaint or civil rights programs for the agency. The 
FEC has examined its complaint statistics contained in the information reported to EEOC. 
The FEC had zero (0) Federal district court cases resulting in judgments, awards or 
compromised settlements paid by the Judgment Fund. 

A. Trend Analysis 

During FY 2012, the number of employees filing EEO complaints remained the same from 
FY 2011 at zero (0). The FEC had zero (0) findings of violations of the anti-discrimination 
or whistleblower protection laws. No employees were disciplined for discrimination, 
retaliation, harassment, or any provision of law referred to in the No FEAR Act. The FEC's 
2012 complaint activity does not reflect any systemic EEO issues or any particular trend by 
bases or issues. 

B. Casual Analysis 

See paragraph A. 

C. Practical Knowledge Gained Through Experience 

See Part VII for the specific actions the FEC has planned or taken to improve the EEO 
complaints process. The FEC is committed to ensuring compliance with our nation's EEO 
and Civil Rights laws and maintaining a work environment where discrimination, retaliation 
and harassment are not tolerated. 
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VI. Adjustment to Budget 

Section 203(a)(8) of the No FEAR Act requires that agencies include in their Annual Report 
to Congress information about "any adjustment (to the extent the adjustment can be 
ascertained in the budget of the agency) to comply with the requirements under Section 201." 
The FEC did not make such an adjustment. 

VII. FEC Actions Planned or Taken to Improve Complaint and Civil Rights Programs 

The FEC plans to take or has taken the following actions: 

1. The FEC developed a Diversity and Inclusion (D&l) Plan in response to guidance 
provided by Executive Order (EO) 13583 and the Office of Personnel Management 
(OPM). We plan to focus on implementing sections of the D&I Plan that ensure the 
agency is practicing inclusion and cultivating an environment where employees can 
contribute to the agency mission and reach their full potential. 

2. The FEC plans to explore the feasibility of attaining an automated recruitment system 
which will allow the agency to properly and efficiently capture and analyze applicant 
flow data. Such a system could facilitate the measurement of the agency's 
employment outreach efforts, in regards to whether they are reaching all segments of 
society. 

3. The FEC will continue to conduct No FEAR Act training for all new employees. The 
training will be provided via on-line interactive sessions (using the Skill-Port web
based program) and will cover the provisions of the No FEAR Act, Whistleblower 
Protection Laws and review various forums for addressing workplace disputes. 

4. The FEC plans to participate in the shared neutral's program which the U.S. 
Department Health and Human Service offers via an interagency agreement. This 
will allow FEC staff to participate in Alternative Dispute Resolution (ADR) at no 
cost to the agency. 

5. The FEC plans to ensure that the concepts of D&I become integrated into the 
agency's strategic mission in order to promote a culture of diversity and inclusion 
within the agency. 

6. The FEC will continue to highlight cultural awareness and provide employees' with 
career enhancement/development opportunities through our Special Emphasis 
Programs and training. 
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(AppendiJ: 1) 

Notification and Federal Employee Anti-discrimination and Retaliation (No FEAR) Act 

Accomplishments Update 

This Appendix highlights the FEC's accomplishments in implementing the No FEAR Act 
(also referred to as "the Act") during Fiscal Year (FY) 2012. The FEC has pursued the 
requirements of this important legislation as indicated in the actions highlighted below. 

1. The FEC increased the number of volunteer conflict coaches who offer conflict 
coaching from two (2) coaches to a total of four ( 4) coaches. Conflict coaches assist 
employees to better deal with conflict that may occur at either work or at home and 
due to the increased stress employees are consistently under to meet deadlines there 
has been an increase in demand for conflict coaches. The conflict coaching is 
conducted by trained staff and is available to all employees. The major components 
of conflict coaching include assisting employees with dealing with conflict, preparing 
for work-related challenges and increasing self-management skills in an effort to 
achieve more positive outcomes in conflict situations. 

2. The FEC increased the integration of EEO and diversity initiatives into the agency's 
strategic mission by developing a Diversity and Inclusion Plan in acknowledgement 
of EO 13583. The FEC is striving to be a "Model Employer" by practicing inclusion 
and cultivating an environment that is fair and equitable for all employees. (See 
Appendix 4) 

3. The FEC conducted No FEAR Act training for all new employees on-line via Skill
Port. The training covered the provisions of the No FEAR Act, Whistleblower 
Protection Laws and provided new employees with a review of the various forums 
available for addressing workplace disputes. 

4. The FEC continued to highlight cultural awareness and diversity by providing 
employee development opportunities through our Special Emphasis Programs. 
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(Appendix 2) 

Equal Employment Opportunity Data Pursuant to the No FEAR Act 

FEC No FEAR 2012 FY Totals 

Number of 2012 
FY Totals 

Complaints 0 
Filers 0 
Repeat 0 
Filers 

Bases 2012 
FY Totals 

Sex 0 
Age 0 
Race 0 
Color 0 
Disability 0 
National 0 
Origin 
Religion 0 
Reprisal 0 

Issues (Claims) 2012 
FY Totals 

Aooointment/Hire 0 
Assignment of 0 
Duties 
Awards 0 
Conversion to Full 0 
Time 
Disciplinary Action 0 
1. Demotion 0 
2. Reprimand 0 
3. Suspe!lsion 0 
4. Removal 0 
Duty Hours 0 
Evaluation/ Appraisal 0 
Examination/Test 0 
Harassment/Sexual 0 
Harassment 
Harassment/Non- 0 
Sexual 
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Medical Exam 
Pay (including 
overtime) 
Promotion/Non-
Selection 
Reassignment 
I. Denied 
2. Directed 
Reasonable 
Accommodation 
Reinstatement 
Retirement 

-
Termination 
Terms/Conditions of 
Employment 
Time and 
Attendance 
Training 
Other 

-

Processing Time 
ffiavs) 
Investigations 
Final Agency 
Decision 
All 
With Hearing 
Without Hearing 

Dismissals 

Number of 
Dismissals 
Days pending prior 
to Dismissal 

Findings of 
Discrimination 
All 
With Hearing 
Without Hearing 

0 
0 

0 

0 
0 
0 
0 

0 
0 
0 
0 

0 

0 
0 

2012 
FY Totals 

0 ,, 
0 

0 
0 
0 

2012 
FY Totals 

0 

0 

2012 
FY Totals 

0 
0 
0 

IO 
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Bases-
. 

2012 
Fhldings of FY Totals 
Discrimination 

Sex 0 
Age 0 
Race 0 
Color 0 
Disability 0 
National 0 
Origin 
Religion 0 

-
Reprisal 0 

Bases-Findings 2012 
of FY Totals 
Discrimination-
Without 
Hearing 
Sex 0 

-
Age 0 

-
Race 0 

-
Color 0 
Disability 0 
National Origin 0 
Religion 0 
Reprisal 0 

Issues Findings of 2012 
Discrimination FY Totals 
Annointment/Hire 0 
Assignment of 0 
Duties 
Awards 0 
Conversion to 0 
Full time 
Disciplinary Action ' 0 
1. Demotion 0 
2. Reprimand 0 
3. Suspe~sion 0 
4. Removal 0 
Duty Hours 0 
Harassment/ Sexual 0 

-
Harassment/Non-

-
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Sexual 0 
Evaluation/ Aooraisal : 0 
Examination/Test 0 
Medical Exam 0 
Pay, Including 0 
Overtime 
Promotion/Non- 0 
Selection 
Reassigmnent 0 
1. Denied 0 
2. Directed 0 
Reasonable 0 
Accommodation 
Reinstatement 0 
Retirement 0 
Termination 0 
Terms/Conditions of 0 
Emplovment 
Time and 0 
Attendance 
Training 0 
Other 0 -

Findings of 2012 
Discrimination- FY Totals 
Without Hearing 

Annointment/Hire 0 
Assigmnent of Duties 0 
Awards 0 
Conversion to Fulltime 0 
Disciplin_ary Action 0 
1. Demotion 0 
2. Reprimand 0 
3. Susoension 0 
4. Removal 0 
Evaluation/ A12:eraisal 0 
Examina!ion/ A:e:eraisa1 0 
HarassmenUSexual 0 
Harassment/Non- 0 
Sexual 
Medical Exam 0 
Pay including 0 
overtime 
Promotion/Non 0 
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Reassiimment 0 
I. Denied 0 
2. Directed 0 I 
Reasonable 0 
Accommodation 
Reinstatement 0 

I 
Retirement 0 
Terms/Conditions of 0 
Employment 

I 
I 

Time and Attendance 0 
Training 0 
Other 0 

I Issue-Findings of 2012 
Discrimination - FY Totals 
With Hearing 
Aooointment/Hire 0 I 
Assignment of 0 
Duties 
Awards 0 I 
Conversion to 0 
Full time 
Disciplinary Action 0 I 
I. Demotion 0 
2. Reprimand 0 
3. Suspen~ion 0 I 
4. Removal 0 
DutyHou~s 0 
Evaluatimi/ Appraisal 0 

I 
Examination/Test 0 
Harassment/Sexual 0 

-I 
Harassment/Non- 0 
Sexual 
Non-Sexual 0 I 
Medical 0 
Examination 
Pay, Including 0 I 
Overtime 
Promotion/Non- 0 
Selection I 
Reassignment 0 
I. Denied 0 
2. Directed 0 I 

I 
Reasonable 0 

I 
13 
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Accommodation 
Reinstatement 0 
Retirement 0 
Termination 0 
Terms/Conditions of 0 
Employment 
Time and 0 
Attendance 
Training 0 
Other 0 

14 
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2012 Federal Election Commission Policy Statement on Non
Discrimination and Equal Employment Opportunity 

As Federal employees, we are swom to maintain high moral standards, as well as high 

standards of ethics and conduct. This obligation includes ctimplylng with ali laws conceming equal 

employment opportunity in the Federal workplace. every employee at the Federal election 

Commission (FEC or the Commission) is responsible for maintaining a work environment that Is free 

of discrimination and that is welcoming and inclusive of •~II, without regard to race, color, sex, 

national or1gin, religion, age, disability, sexual orientation, political affiliation, marital status or 

parental status. The Commission has a long standing commitment to promote and ensure equal 

employment opportunity (EEO) for all employees and applic:ants for employment in every phase of 

employment regardless of the aforementioned factors. When any employee or job applicant is 

discriminated against, the work of the Commission suffers, opportunities for achievement are lost 

and the ability of our employees to reach their full potential is jeopardized. The Commission 

endeavors to ensure that all aspects of employment, including hiring, promotions, pay, benefits, 

assignments, transfers, training, evaluations, awards, discipline and adverse actions (including 

separations) are conducted in compliance with Commission policies and EEO laws and regulations. 

we must eliminate all ban1ers to equal employment opportunity for employees and 

appncants for employment and further ensure that our recruitment and selection processes support 

the full consideration of talented Individuals from groups that have a history of being under

represented in the past. Management is committed to ensuring that employees receive equal 

opportunity to obtain the training needed to maintain core competencies and to develop to their full 

potential. 

In addition, the Commissioners are firmly committed to ensuring compliance with our 

nation's EEO and Civil Rights laws and maintaining a work environment where discrimination, 

retaliation and harassment are not tolerated. To do otherwl!;e is totally unacceptable, will not be 

tolerated and Is simply not an option. Managers and supervisors are continually held accountable 

for their responsibility to Identify and correct discriminatory policies, practices and behaviors and for 

taking prompt and appropriate action to ensure that the work environment is free of discrimination, 

intimidation, reprisal and/or harassment. 

Finally, commission employees are also accountable for compliance with EEO laws and 

policies and for en5uring that their actions demonstrate respect for human differences and that all 

colleagues are treated with dignity, respect and professionalism. Therefore, all employees will be 

held personally accountable for their conduct and performa"':e as public servants In the Federal 

service and are expected to promptly bring any concerns abe>ut discrimination, retaliation and/or 

harassment, in any form, to the attention of management. The Commission takes all allegations of 

discrimination, retaliation and harassment seriously and managers are expected to consider and 
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respond to any reported concerns promptly and appropriately. The Commission strives to create 

and maintain a high quality and all-inclusive work environment for employees and an Agency that 

delivers programs and services to everyone with the utmost fairness, Integrity and equality, 

Caroline C. Hunter, Chair Date 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

FEDERAL ELECTION COMMISSION 
Washingron, DC 20463 

Veronica Villalobos 
Director of Diversity and Inclusion 
Office of Personnel Management 

RE: Executive Order 13583 

Dear Ms. Villalobos: 

July 3, 2012 

This memorandum transmits the Diversity and Inclusion Plan for the Federal 
Election Commission in response to Executive Order (EO) 13583 and subsequent 
guidance. The Plan represents a collaborative effort between the current CHCO (Mitra 
Nejad), the current EEO Director (Kevin R. Salley) and appropriate staff from the Human 
Resources and EEO Offices. It is our intention to adept the plan as a best practice within 
our agency. 

Please let me know if you have any questions. 

Kevin R. Salley 
Director of Equal Employment Opportunity 
Federal Election Commission 
999 E Street, NW, Room 507A 
Washington, DC 20463 
(202) 694-1228 

Attachment 
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I, Executive Summary 

The Federal Election Commission (FEC or Commission) was established by Congress in 1975 as an 

independent regulatory agency responsible for administering and enforcing the Federal Election 

Campaign Act (FECA). Under the authority of this statute, which governs the financing of federal 

elections, the FEC is responsible for ensuring: "The disclosure of campaign finance information, 

enforcement of provisions of the FECA such as limits and prohibitions on campaign contributions, and 

monitoring public funding of Presidential elections." 

The Commission is made up of six members, who are appointed by the President and confirmed by the 

Senate. Each member serves a six-year term, and two seats are subject to appointment every two 

years. By law, no more than three Commissioners can be members of the same political party, and at 

least four votes are required for any official Commission action. This structure was created to 

encourage nonpartisan decisions. The Chair of the Commission is a rotating position, filled through 

election by the Commission members each year. 

On August 18, 2011, President Obama issued Executive Order 13583-- Establishing a Coordinated 

Government-wide Initiative to Promote Diversity and Inclusion (D&I) in the Federal Workforce, which 

calls for all federal agencies to implement the Government-wide plan developed pursuant to the 

Executive Order. In the Executive Order, the President emphasizes his commitment to promoting the 

Federal workplace as a model of equal opportunity, diversity and inclusion. Specifically, he states "Our 

Nation derives strength from the diversity of its population and from its commitment to equal 

opportunity for all. We are at our best when we draw on the talents of all parts of our society, and our 

greatest accomplishments are achieved when diverse perspectives are brought to bear to overcome our 

greatest challenges." 

Therefore, in response to the call to be a model employer and in acknowledgement of the guidance 

provided by Executive Order 13583, the FEC has developed the following "plan" as a best practice, to 

document our efforts to comply with the spirit of the EO, subject to budget limitations. The FEC's 

Diversity and Inclusion Strategic Plan establishes an initial foundation for addressing the workforce 

challenges and opportunities that face us today. The plan is based on guidance provided by the U.S. 

Office of Personnel Management (OPM)- guidance that defines "diversity" and "inclusion" and lays out 

a comprehensive, integrated, and strategic focus on diversity and inclusion.' 

II. Background 

The U.S. Office of Personnel Management (OPM) sets policy and provides guidance to federal agencies 

on the development and administration of model strategies for diversity and inclusion in the workplace. 

Specifically, OPM has created the Guidance for Agency-Specijic Diversity and Inclusion Strategic Plans 

1 Please note the FEC is not required to comply with Section 3(a-d) of the Order. This section applies to Chief 

Financial Officer Act agencies listed in 31 U.S.C. § 90l(b)(l) and (2), which does not include the FEC. 
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which provides agencies with a format, including identifying goals, sample actions and practices, and 

measurements, to assist agencies in their adherence to Executive Order 13583 - Establishing a 

Coordinated Government-Wide Initiative to Promote Diversit.V ond Inclusion in the Federal Workforce. 

FEC's Diversity and Inclusion Strategic Plan follows this format. 

Pursuant to OPM's guidance, this plan identifies overarching goals, strategies and actions to help guide 

FE C's diversity and inclusion efforts. The plan will be reviewed annually to assess progress and 

incorporate revisions as necessary. Progress will be monitored as a part of FEC's Human Capital 

Strategic Management Plan. Every two years, we will initiate' a full update to the Diversity and Inclusion 

Strategic Plan to establish new or revise existing goals and strategies. 

Ill. Introduction 

The FEC is providing this Diversity and Inclusion (D&I) Plan to the Office of Personnel Management 

(OPM), Office of Management and Budget (OMB) and the Equal Employment Opportunity Commission 

(EEOC) in response to Section 3(b) of Executive Order 13S48. 

To realize more fully the goal of using the talents of all segm1mts of society, the FEC is committed to 

continue to challenge itself to enhance its ability to recruit, hire, promote, and retain a more diverse 

workforce. Having a workforce comprised of individuals who represent the diverse fabric of the 

American society enhances the organization's ability to understand and respond effectively to the needs 

of its customers. Diversity is a broad spectrum of characteristics including race, color, ethnicity, national 

origin, gender, age, religion, language, disability, sexual orientation, gender identity, socioeconomic 

status, family structure, geographic differences, and diversity of thought and life experiences. 

The FEC is striving to become a "Model EEO Employer" by practicing inclusion and cultivating an 

environment that encourages collaboration, learning and growth, flexibility, and fairness; so that all 

individuals are empowered to participate and contribute to their full potential. 

Roles and Responsibilities 

2 

A. Chief Human Capital Officer 

In FY 2011, the agency identified the Deputy Staff Director for Management and Administration 

as its Chief Human Capital Officer (CHCO). The CHCO is responsible for promoting the goals of 

the FEC-Wide Diversity and Inclusion Strategic Plan. The CHCO with the assistance of the FE C's 

Director of the Human Resources will lead workforce planning, recruitment and data collection 

efforts. They will communicate the goals and objectives of this plan with the FE C's managers 

and employees and ensure that managers' individual performance plans include measures that 

promote recruiting and maintaining a diverse workforce at FEC. 
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B. Director of Equal Employment Opportunity 

In FY 2012, the agency identified the Director of Equal Employment Opportunity as its Chief 

Diversity Officer (CDO). The EEO Office staff will assist the CDO in executing these job functions 

as outlined in Appendix A. The EEO Office reports to the Staff Directory for management and 

administrative purposes; however, the Office has dir<ect reporting authority to the Commission 

on all EEO matters. The EEO Director will also lead the barrier analysis in accordance with EEOC 

MD-715. Barrier analysis identification and elimination is the process by which agencies 

uncover, examine and remove barriers to equal participation at all levels of the workforce. It 

includes making statistical comparisons of data collected in-house with Civilian Labor Force data 

(and/or other measures), to determine the existence of barriers within agency practices or 

policies. A barrier can be (in part or in whole) an agE!ncy policy, principle or practice that limits 

or tends to limit employment opportunities for members of a particular sex, race, or ethnic 

background, or based on an individual's disability status. Barrier removal is vital to achieving the 

common goal of making the FEC a model employer. 

C. Office of General Counsel 

The Office of General Counsel's General Law and Advice Division will remain available to 

provide legal counsel, when requested, to ensure that that the agency specific plans are in 

compliance with laws, rules and regulations that make it unlawful for agencies to discriminate 

for or against applicants or employees based on race, color, religion, sex (including pregnancy or 

gender identity) national origin, age, disability, sexual orientation or any other prohibited basis. 

See Appendix A for the roles and responsibilities matrix that identifies functional responsibilities of 

CHCO and EEO Director. 
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FEC's Diversity and Inclusion Strategic Plan FY -2013-2018 

Priority 1.1: Explore the feasibility of purchasing an automated recruitment database which will allow 

the agency to capture and analyze applicant flow data to ensure that employment outreach efforts are 

reaching all segments of society, 

Actions : 

4 

• Initiate collaboration between CHCO, EEO Director, HR Staff and Office of the Chief Information 

Officer (OCIO} to determine what current system is in place to collect applicant flow data 

specific to demographic recruitment. 

• Work with the OCIO on developing and implementing a database that will allow tracking of 

applicant flow data. 

• Conduct market research on applicant flow databases. 

• Coordinate with other agencies regarding best practices for collecting and analyzing applicant 

flow data. 

• 

• 

Conduct cost benefit analysis to assist the agency in deciding whether to dedicate funds towards 

an applicant workflow database application. 

With the assistance of the Contracting Officer, conduct the selection process for the most cost 

effective solution for the agency (e.g. internally developed solution vs. external purchase}. 

• If applicable, purchase the applicant database solution (subject to the availability of agency 

funding). 

• Ensure that the office(s) responsible for tracking applicant flow data will input data regularly and 

properly. 

• Ensure that appropriate staff is properly trained in the management of applicant flow data. 

• Establish schedule on which applicant flow data w ill be evaluated (i.e., monthly, quarterly) 
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Measurements: 

• Complete a cost benefit analysis and provide a recommendation for a solution to the FEC's 

Finance Committee no later than the end of FY 2013. 

After the Finance Committee's approval of the proposed solution, the CHCO in collaboration with the HR 

Director (or his/her designee) will be responsible for solution implementation. During solution 

implementation: 

• The CHCO or designated official will be responsible for ensuring that the applicant flow database 

is populated and updated with the adequate data. 

• Collaboration between OCIO and HR staff will ensure that the applicant flow database is 

updated on an automated basis, regularly and accurately. 

• The EEO staff will analyze applicant flow data in regards to Race and National Origin indicators 

to identify where workforce barriers may exist. 

• The EEO Director will initiate meetings between the CHCO and HR Staff to discuss any issues 

arising from the analysis of applicant flow data. 

• When triggers or barriers are identified, the EEO Office w ill develop and propose strategies to 

the HR Office, to ensure that FEC vacancy announcements reach all segments of society. 

Priority 1.2: The EEO Office will conduct barrier analysis to ensure that current and future workforce 

represents all segments of society at all grade levels. 

Actions: 

5 

• Review agency Workforce Analysis report. 

• Analyze the most recently filed MD-715 Report completed by the EEO Office. 

• Analyze the current agency Race/National Origin (RNO) workforce data. 

• Communicate with managers of offices where a lack of diversity exists, that include ways to 

ensure a more diverse applicant pool when vacancies occur. 

• Develop leadership succession strategies to enable incumbent staff to fill management 

positions. 

• Create partnerships with local Historically Black Colleges and Universities and Hispanic American 

Colleges and Universities as a recruitment tool to reach under-represented groups. 
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• Train Senior Management on the importance of Diversity and Inclusion. 

• Educate managers on what is expected of them with regard to federal EEO laws and agency 

directives. 

• Form partnerships with affinity groups such as Blacks in Government, Federally Employed 

Women, etc. who represent under-represented groups as a means of increasing applicant flow 

from targeted groups. 

• Ensure outreach efforts are effective in reaching under-represented groups. 

• Partner with HR office staff to establish a presence at job/recruiting fairs that target under

represented groups identified in the agency workforce analysis and/or other means-. 

• Review applicant flow data to ensure that vacancies announcements are reaching under

represented groups. 

• Generate Diversity and Inclusion progress reports and present results to senior management on 

a quarterly basis. 

• Utilize diversity-focused student internships and fellowship programs in areas of the agency 

where under-representation exists, as identified by both the barrier analysis conducted in the 

agency MD-715 Report and the Workforce plan. 

• Establish diversity criteria in Senior Managers' performance plans . 

Measurements: 

• Identify barriers with regard to our workforce representing all segments of society by 

September 30, 2014. 

• Increase diversity in offices that lack diversity in management positions and new hires by 

September 30, 2015. 

Priority 1.3: Use strategic hiring initiatives to increase the employment of veterans and individuals with 

disabilities in order to further promote diversity within the agency's workforce. 

Actions: 

6 

• Conduct barrier analysis consistent with MD-715 and the workforce plan with respect to various 

terms and conditions of employment (e.g. hire, promotion, training, leadership development, 

separation, discipline, awards, etc) 
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• Review results of both the barrier analysis of the MD-715 and the agency Workforce plan to 

develop an action plan to eliminate identified barriers. 

• Form strategic partnership with military branches so that we can identify qualified applicants 

who are separating from military service. 

• Identify Schedule A eligible individuals who are interested in federal service and keep them 

updated regarding available vacancies. 

• Use Schedule A and/or other special hiring authorities as set forth in the agency's hiring plan, 

developed in response to EO 13548; ensure that the plan is fully implemented. 

• Implement specific Veteran's outreach programs (e.g. Wounded Warrior or similar programs) in 

addition to any strategies outlined in the agency's Disabled Veteran's Affirmative Action 

Program (DVAAP) in order to actively recruit Veterans into the FEC workforce. 

Measurements: 

• Increase percentage of employees hired under Schedule A hiring Authority for individuals with 

disabilities by 3% by September 30, 2014. 

• Increase percentage of for veterans hired by 3% by September 30, 2014. 

Priority 2.1: Promote diversity, fairness and equity within the agency performance management system. 

Actions: 

• Work with CHCO and OHR to include diversity, fairness, and equity factors in all managers' 

performance plans. 

• Evaluate the effectiveness of the current employee award program. 

• Revise current policy and procedure, should barriers exist for under-represented groups. 

• Conduct Employee viewpoint survey or host employee focus groups to get employees I perceptions concerning the current policies and procedure as being fair and equal. 

I 
I 
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• Inform managers of the results of the most recent Employee Viewpoint survey and develop and 

communicate strategies to enhance results . 

Measurements: 

• Increase the Employee Viewpoint Survey results regarding positive perceptions of agency 

performance management system with regard to fairness and equity by 5% by September 30, 

2014. 

Priority 2.2: Promote diversity, fairness and equity in within the ranks of senior management so that all 

segments of society are represented in agency leadership positions. 

Actions: 

8 

• Review current demographics of senior leadership to determine whether they represent all 

segments of society. 

• Conduct barrier analysis on senior management positions to determine whether barriers exist in 

the hiring or promotion process. 

• Develop and implement a succession planning system for senior level positions that includes 

outreach to under-represented groups. 

• Ensure that any outside recruiters being used to recruit for senior management positions are 

targeting under-represented groups and/or creating a diverse pool of applicants. 

• Review the applicant flow data to track the level of diversity of applicants for senior level 

vacancies 

• Ensure that diversity is a key factor in the selection of rating and/or interview panel members. 

• Compare current demographics of GS/14-15 and SL positions with current CLF statistics and the 

agency Workforce plan. 

• Monitor applicant flow data when senior level vacancies are announced to ensure a diverse 

applicant pool. 

• Evaluate the past performance of outside recruiters, specifically, in their ability to place 

candidates from under-represented groups. 

• Monitor the demographics of employees incorporated into succession planning. 

• Ensure that agency recruiters are selecting from a diverse group of applicants for agency to 

select from. 
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Measurements: 

• Increase positive perceptions regarding diversity at the senior management level by 5% via the 

Employee Viewpoint Survey. 

• When under-representation exists within senior management, increase the number of qualified 

candidates from under-represented groups who are interviewed by 10%. 

• Percentage of homogeneous rating/interview panels (e.g. race, sex) is less than 25% per 

calendar year. 

Priority 3.1: Ensure that Diversity & Inclusion is fully integrated into the agency strategic plan and 
agency strategic mission and vision to promote a culture of diversity and inclusion within the agency. 

The CHCO will ensure that the Diversity and Inclusion are implemented into agency's strategic plans 

Actions: 

9 

• Affirm the importance of workforce diversity and inclusion and ensure that it is clearly visible in 

the agency strategic plan. 

• Explore the feasibility of creating a Diversity and Inclusion Council comprised of senior 

management and employees who will provide input to the EEO Office in response to diversity

targeted executive orders (e.g. EO 13548, 13583). 

• Integrate Diversity and Inclusion initiatives into the performance plan of senior management to 

ensure that the agency strategic plan is being properly executed. 

• Include Diversity and Inclusion elements to senior managers performance plans and ensure that 

there are measurable goals that must be accomplished in order to receive an "Exceeds 

Expectation" score or higher. 

Measurements: 

• 100% of senior managers have performance plans containing a Diversity and Inclusion 

component. 
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• 90% attendance of senior managers at the yearly Diversity and Inclusion training session. 

• Obtain solution to the feasibility of the Diversity Council by September 30, 2013. 

Priority 3.2: Create a Diversity and Inclusion category for employees to nominate and recognize 

employees and managers who exceed expectations in the area of Diversity and Inclusion during the 

employee awards ceremony. 

Actions: 

• Create specific goals and objectives that will set the guidelines for who will be eligible to win 

awards 

• Set deadlines for when this new category will be added to the awards nomination process and 

use agency tools such as FEC-net, Lotus-Notes, posters and bulletin boards to communicate 

information to staff. 

• Create a significant Cash Award for Diversity and Inclusion champions, in order to create a 

competitive process and highlight the agency's commitment to Diversity and Inclusion. 

• Highlight improvements that employees and managers are making in the area of Diversity and 

Inclusion during the ceremony. 

Measurements: 

10 

• Measure the number of nominations of employees and managers who exceed expectations in 

the area of Diversity and Inclusion in FY 2013 

• By the 2014, increase the score of the Employee Viewpoint Survey regarding positive perception 

of the agency's practices for Diversity and Inclusion by at least 10%. 
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Appendix A 

Ke)£ Duiie~ & Responsibilities 

Capture applicant flow data 

Analyze workflow data for barriers 

Conduct market research, develop cost 

benefit analysis for development or 

purchase of an IT solution for applicant 

flow data 

Update applicant flow database 

Complete a thorough barrier analysis of 

agency via the MD-715 

Implement current DVAAP Plan 

Implement EO 13548 agency plan 

Implement Veterans' Outreach Program 

Revise current Performance 

Management system 

Develop a recruitment and outreach 

plan for sen ior management positions 

Ensure that Diversity and Inclusion is 

implemented into the agency strategic 

plan 

Provide Diversity and Inclusion training 

for senior management 

Include Diversity and Inclusion category 

for employee recognition program 
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CHCOl HR Office Staff EEO Directorl CDOl EEO 

Office Staff 

Leads process Has input 

Has input Leads process 

Leads process with OCIO 

Has input 

Leads Process (with 

assistance from OCIO) 

Leads process 

Equal collaboration Equal collaboration 

Equal collaboration Equal collaboration 

Equal collaboration Equal collaboration 

Leads process Has input 

Leads process Has input 

Leads process Has input 

Has input Leads process 

Has input Lead process 
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FEDERAL ENERGY REGULATORY COMMISSION 
WASHINGTON, DC 20426 

OFFICE OF THE CHAIRMAN 

The Honorable Jacqueline A. Berrien 
Chair 

February 22, 2013 

U.S. Equal Employment Opportunity Commission 
131 M Street, NE I 
Washington, D.C. 20507 

Dear Chair Berrien: 

I am pleased to send you the enclosed copy of the Federal Energy Regulatory 
Commission's (FERC) Fiscal Year 2012 annual report prepared in accordance with 
Section 203 of the Notification and Federal Employee Antidiscrimination and Retaliation 
Act of2002 (No FEAR Act), P.L. 107-174. 

This report specifically provides information in several areas: (I) information 
regarding the number of cases under the respective areas of law cited in the No FEAR 
Act where discrimination was alleged; (2) the status or disposition of those cases; (3) the 
amount of money required to be reimbursed by FERC to the Judgment Fund in 
connection with such cases; (3) the number of employees disciplined for discrimination, 
retaliation, harassment or any other infractions of any provision of law referred to under 
the Act; (4) final year-end data; (5) detailed description of agency policy relating to 
appropriate disciplinary actions; (6) an analysis of trends and knowledge gained; (7) 
adjustments, if any, to the budget to comply with the requirements contained in the No 
FEAR Act; and (8) recommendations. 

An identical letter has been sent to each entity designated to receive this report as 
listed in Section 203 of the No FEAR Act, as well as to the Attorney General, Chair, U.S. 
Equal Employment Opportunity Commission, and Director, U.S. Office of Personnel 
Management. 

~ Sincerely, 

'~hai n "\. 

Enclosure 
·~:I ·(_, ~~ L.:.. '·-' _,_::. 

' ' ' ' ' . 
·.::,1 ·, '·' 
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I. EXECUTIVE SUMMARY 

Annual Report. Pursuant to Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 ("No FEAR Act"), Public Law 107-174, 
the Federal Energy Regulatory Commission (FERC) submits its Annual Report for Fiscal 
Year (FY) 2012. 

In FY 2012, no complaints were filed in Federal District court alleging any form of 
discrimination and/or retaliation. There were six formal administrative Equal 
Employment Opportunity (EEO) complaints filed with FERC's EEO Advisor, under the 
provisions of29 C.F.R. § 1614, as promulgated by the U.S. Equal Employment 
Opportunity Commission (EEOC). 

II. INTRODUCTION 

The No FEAR Act requires Federal agencies to submit a report annually to the 
Speaker of the House of Representatives, the President pro tempore of the Senate, the 
Committee on Homeland Security and Governmental Affairs of the Senate, the 
Committee on Oversight and Government Reform of the House of Representatives, each 
committee of Congress with jurisdiction relating to FERC, the Attorney General, and the 
U.S. EEOC indicated below. 

Pursuant to statutory requirements, this report is being provided to the following 
members of the l 13th United States Congress: 

3 

The Honorable Joseph R. Biden 
President of the Senate 

The Honorable John Boehner 
Speaker of the U.S. House of Representatives 

The Honorable Patrick Leahy 
President Pro Tempore of the U.S. Senate 

The Honorable Thomas R. Carper, Chairman 
Senate Committee on Homeland Security and 
Governmental Affairs 

The Honorable Tom Coburn, Ranking Member 
Senate Committee on Homeland Security and 
Governmental Affairs 
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The Honorable Darrell Issa, Chairman 
House Committee on Oversight and Government Reform 

The Honorable Elijah Cummings, Ranking Member 
House Committee on Oversight and Government Reform 

The Honorable Ron Wyden, Chairman 
Senate Committee on Energy and Natural Resources 

The Honorable Lisa Murkowski, Ranking Member 
Senate Committee on Energy and Natural Resources 

The Honorable Fred Upton, Chairman 
House Committee on Energy and Commerce 

The Honorable Henry Waxman, Ranking Member 
House Energy and Commerce Committee 

Pursuant to statutory requirements, this report is being provided to the following 
members of the Executive Branch: 

The Honorable Jacqueline A. Berrien, Chair 
U.S. Equal Employment Opportunity Commission 

The Honorable Eric H. Holder, Jr., Attorney General 
U.S. Department of Justice 

Additionally, the U.S. Office of Personnel Management's (OPM) final regulation on 
the No FEAR Act, "Reporting and Best Practices, "issued December 28, 2006, requires 
OPM to also receive a copy of this report. FERC's submission is in accordance with 
these reporting requirements. 
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The Honorable John Berry, Director 
U.S. Office of Personnel Management 
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III. BACKGROUND 

(a) Enactment of law. The No FEAR Act was signed into law by President 
George W. Bush on May 15, 2002, and became effective on October 1, 2003. 

(b) Reporting requirement. Section 203 of the No FEAR Act requires that each 
federal agency submit an Annual Report not later than 180 days after the end of each 
fiscal year. Agencies must report on the number of cases arising under each of the 
respective areas oflaw specified in the Act in which discrimination was alleged; the 
status or disposition of these cases; the amount of money required to be reimbursed by 
the agency under section 201 of the Act in connection with the cases; the number of 
employees disciplined for discrimination, retaliation, or harassment; the final year-end 
data posted under section 301(c)(l)(B) for such fiscal year; the policies the agency 
implemented related to appropriate disciplinary actions against a Federal employee who 
discriminated against any individual, or committed a prohibited personnel practice; and 
an analysis of the data collected with respect to trends and causality; and any adjustment 
to the agency budget to comply with the requirement under section 201. 

IV. DATA 

(a) Federal Court Cases. Section 203(a)(l) of the No FEAR Act requires that 
agencies include in their Annual Report "the number of cases arising under each of the 
respective provisions oflaw covered by paragraphs (1) and (2) of section 20l(a) in which 
discrimination on the part of such agency was alleged." 

In FY 2012, there were no complaints filed in Federal District court alleging 
discrimination and/or retaliation. 

(b) Reimbursement to the Judgment Fund. In FY 2012, FERC did not have any 
cases that required reimbursement in Federal District court. 

(c) Discipline. Section 203(a)( 4) of the No FEAR Act requires that agencies 
include in the annual Report to Congress "the number of employees disciplined for 
discrimination, retaliation, harassment, or any other infraction of any provision of 
law referred to in paragraph (1)." During FY 2012, there were no cases where 
disciplinary action was taken against employees as a result of harassment; none as 
a result of discrimination or retaliation. 

(d) Final year-end data posted under Section 301(c)(llifil. The final year-end data 
posted pursuant to Section 301(c) (1) (B) of the No FEAR Act is included in Appendix 1. 

Public 
5 



The final year-end data indicates that during FY 2012, six formal complaints of 
discrimination were filed with the agency's EEO Advisor. A complainant may allege 
multiple bases of discrimination in a single complaint. There were eight bases included 
in the six complaints filed in FY 2012. Each of these is covered by Title VII of the Civil 
Rights Act of 1964, as amended ( 42 U.S.C. 2000e, et seq.). None were filed under 
Section 508 of the Rehabilitation Act of 1973, as amended (29 U.S.C. 794a, et seq.); or 
under the Age Discrimination in Employment Act of 1967 (29 U.S.C. 621, et seq.). 

During FY 2012, there were no cases with a finding of discrimination or retaliation. 
There were no grievances filed under Article 19 of the Labor/Management Agreement 
(LMA) that have not been resolved that alleged discrimination on the bases of disability, 
sex, or reprisal. 

(e) Policy on discipline. Section 203(a) (6) of the No FEAR Act requires that 
agencies include in the Annual Report a detailed description of the policy implemented by 
the agency relating to disciplinary actions. This would include actions imposed against a 
Federal employee who discriminated against another employee in violation of the laws cited 
under section 20l(a) (1) or (2). Further, if this person committed another prohibited 
personnel practice that was revealed in the investigation, their discipline would also be 
based on the citation listed in this paragraph 201 (a)(l) or (2). 

FERC has four specific policies that reinforce its commitment to establish a workplace 
free from discrimination, harassment, and retaliation. Each of the agency's respective 
policy statements on Equal Employment Opportunity, Alternate Dispute Resolution 
(ADR), Anti-Harassment and Prevention of Sexual Harassment serve as mechanisms to 
address discrimination and prevent harassment in the workplace (See Appendix 2). 
Allegations of harassment and discrimination are processed pursuant to these agency 
policies. Each policy statement independently emphasizes FERC's commitment to hold 
employees responsible for their conduct for engaging in "unlawful discriminatory 
practices" or allowing these practices to exist. The EEO policy ensures employees are 
not treated differently in regard to non-merit factors. The ADR policy identifies 
mediation as a method that works best to resolve EEO disputes and improve workplace 
communication and morale. The anti-harassment policy holds supervisors and other 
agency officials to a heightened level of accountability to report incidents of harassment; 
and if found guilty individuals may be subjected to disciplinary action up to and 
including dismissal. It also reiterates that employees who make complaints of 
harassment or provide information related to such complaints will be protected against 
retaliation. The prevention of sexual harassment policy holds employees responsible for 
all acts of "prohibited behavior" in regard to inappropriate "unwelcome activities" at the 
FERC. 
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V. ANALYSIS OF TRENDS, CAUSAL ANALYSIS, AND PRACTICAL 
KNOWLEDGE GAINED THROUGH EXPERIENCE. 

Section 203(a) (7) of the No FEAR Act requires that agencies undertake "an 
examination of trends, causal analysis, and practical knowledge gained through 
experience, and any actions planned or taken to improve complaint or civil rights 
programs of the agency." 

(a) Trends. Based on the administrative claims filed in accordance with 29 C.F.R. § 
1614, there was only one noteworthy trend. 

Since annual reporting was required under the No FEAR Act, there have not been 
cases that resulted in findings of discrimination. As discussed below a number of reasons 
may explain this trend. First, FERC continues to emphasiz<: the importance of adherence 
to EEO policies and laws through training sessions, and new employee orientation 
briefings. In addition, the agency is committed to ensuring that the Report of 
Investigation (ROI) that forms the basic record in each case is comprehensive and 
complete. The ROis are time-consuming to develop but, when finished, assists the 
reviewer of the record in determining whether or not discrimination occurred. As a result 
of having a well-developed record in the ROI and information obtained through 
discovery, FERC's management has concise and sufficient information to determine if 
discrimination has or has not occurred. A well written Final Agency Decision by FERC 
attorneys provides a clear picture of precedent setting cases which contribute to this 
trend. 

Supervisors have the responsibility of ensuring that any type of harassment be dealt 
with and resolved immediately. Practically speaking, reports of harassment raised 
through these policies are swiftly dealt with and thus do not result in an EEO complaint 
or grievance. 

(b) Causal Analysis. See above with respect to trends indicated. 

(c) Practical Knowledge. FERC educated employees, managers and supervisors 
about the value of conflict resolution in the workplace during FY 2012 and will continue 
doing so throughout FY 2013. The Agency will continue to emphasize training for all 
employees regarding their rights and responsibilities with re:spect to workplace 
discrimination and harassment. FERC will administer the bi-annual No FEAR training to 
all FERC employees in FY 2013; provides No FEAR training to new employees throngh 
New Employee Orientation and will ensure all managers and supervisors receive ADR 
training (per the EEOC' s MD-110) in order to increase the program's success in the 
future. 
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The Commission will continue to enhance the ADR program and the informal EEO 
process to focus on resolution of complaints. Utilizing the A.DR process is critical in 
resolving workplace issues; especially when in some cases issues arise from mere 
miscommunication rather than discrimination. In addition, the EEO Advisor will 
continue to enhance training for EEO Counselors on how to obtain resolution in the 
informal EEO process. The goal is training EEO Counselors to look for opportunities to 
resolve EEO complaints without compromising their neutrality; they should not serve 
merely as conduits to the formal complaint process. The EEO Advisor, as well as the 
Human Resources Division, Employee and Labor Relations Branch will continue to serve 
as an integral link between individual complainants and FERC management to resolve 
workplace conflict. 

VI. ADJUSTMENT TO BUDGET. 

Section 203(a) (8) of the No FEAR Act requires that agencies include in the annual 
Report to Congress information about "any adjustment (to the extent the adjustment can 
be ascertained in the budget of the agency) to comply with the requirements, under 
section 201." Budget adjustment was not necessary in FY 2012. 

VII. FERC RECOMMENDATIONS. 

Additional training on EEO laws, whistleblower protections, prohibited personnel 
practices; diversity, cultural awareness/sensitivity, conflict resolution techniques, and 
improved communications will further enhance the EEO program at FERC. We will 
continue to inform all employees of their rights and protections under EEO, retaliation, 
and whistleblower laws. FERC will continue to train all managers and supervisors 
regarding the techniques of conflict resolution and to improve communication. 

This No FEAR Act Report was prepared by the EEO Advisor, Office of the Executive 

DITeo~. t.0-2-. ; 
Madeline H. Lewis 
EEO Advisor 
Office of the Executive Director 
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APPENDIX! 

FEDERAL ENERGY REGULATORY COMMISSION'S 
STATISTICAL INFORMATION ()N ALLEGED 

DISCRIMINATION 



EEO Complaint Processing Data 

Fiscal Year 20il!4''; 2012 i'.:l!Jll·•· 2~10 2009 
B11sic··lnfol'IDatiu11 

# of complaints 1 6 5 3 3 
# of individual filing complaints 1 5 2 3 3 
# of individuals who filed two or more ~~m ... Jq;n+o 0 2 1 0 
]l~~is•9tit~·~rilnplitiu.~•·•·•········•·•• ;\;,'.>· .. :<:,, ·> . .(.<:.--""o·:.>" -·- -,,_.· ..... · .. . ... 

# of complaints based on race 1 l 
# of complaints based on color 1 
# of complaints based on religion 1 
# of complaints based on national origin 1 1 
# of complaints based on sex 2 1 
# of complaints based on disability 1 2 4 2 1 
# of complaints based on age 1 1 1 1 
# of complaints based on reprisal 1 2 4 1 
Issues Raise.d in the Complaints 2013 2012 2011 2010 2009 
j\. ..•.•••.•• ·,············•t1Uim:r···· ............ ············•···.· ·. : .. •• • • • • • • - .,_,,.,-,:~;,:· ::;:; 1 1 · 'nnomtmen · . · re .. •. · · ·· ··• · ·· . • •. ... . .. . ....... . - - -- - ., ,_ "","" ,. ···-' - ' ' 

Assignment of Duties 
Awards 
Conversion to Full-time 
Disciplinary Action 
Duty Hours 1 
Evaluation/ Appraisal 
Examination/Test 
Harassment I 2 4 2 
Medical Examination 1 
Pav/Overtime 
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Promotion/Non-selection 2 1 1 
Reassignment 
Reasonable Accommodation 2 1 1 
Reinstatement 
Retirement 
Termination 1 1 
Terms/Condition of Employment 
Time and Attendance 1 
Training I 
Other 
Length of Time of Complaints 2013 2012 2011 2010 2009 
# of complaints pending during the fiscal ye~ < ' I 2 5 3 3 
Average length of time to complete counseling 30 30 30 30 30 
Average length of time to complete investigation 180 180 180 180 180 
Average length of time to complete final agency action 60 60 60 60 60 
# of complaints for which no hearing was requested 1 
Average length of time to complete counseling 
Average length of time to complete investigation 
Average length of time to complete final agency action 
# of complaints for which a hearing was requested 3 

Average length of time to complete counseling 

Average length of time to complete investigation 
Average length of time to complete final agency action 
# of complaints dismissed pursuant to 29 CFR 1614.107 ( d) 0 1 
Average length of time pending prior to dismissal 0 
# of complaints filed before the start of the fiscal year 
# of individuals who filed those complaints in earlier years 
# of complaints pending at counseling 
# of complaints pending at investigation 1 1 

Public 



# of complaints pending at hearing 
# of complaints pending final agency action 
# of complaints pending appeal 
Total# of complaints pending 
Total# of complaints not completed investigation within required time 
All Findings of Discrimination 2013 2012 2011 2010 2009 
Based on Race 
Based on Color 
a~~~i•'p~R!~Ugt8if .. 

. ........ < ; ··::}T ·;;:;;:; •>;•; . · .. : .. 
Based on National Origin 
Based on Sex 
Based on Disability 
Based on Age 
Based on Reprisal 
Based on a Non-EEO basis 

Appointment/Hire 
Assignment of Duties 
Awards 
Conversion to Full-time 
Disciplinary Action 
Duty Hours 
Evaluation/ Appraisal 
Examination/Test 
Harassment 
Medical Examination 
Pay/Overtime 
Promotion/Non-selection 
Reassignment 

Public 



Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Condition of employment 
Time and Attendance 
Training 
Other 
# of complaints based on race 
# of complaints based on color 1 

I # of complaints based on relig~i_on _____________ ~l_2_0_13_~1 2_0_1_2~1_2_0_1 l~l _20_1_0~1 2_0_0_9~1 
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FEDERAL ENERGY REGULATORl' COMMISSION'S 
EEO POLICY STATEMENTS 



FEDERAL ENERGY REGULATORY COMMISSION 
WASHINGTON, DC 20426 

OFFICE OF THE CHAIRMAN 

FERC'S POLICY STATEMENT ON EQUAL 
EMPLOYMENT OPPORTUNITY 

It is the policy of the Federal Government and the Federal Energy Regulatory 
Commission to prohibit discrimination in employment with regard to race, color, 
religion, sex, national origin, disability, age, or reprisal, and to promote a positive 
program to ensure equal employment opportunity for all persons. All employees 
will have the freedom to compete on a fair and level playing field with equal 
opportunity for competition. 

In support of this policy, the Federal Energy Regulatory Commission will 
continue to promote an atmosphere free from discrimination and harassment and 
seek to maintain a diverse work force at every level. 

As Chainnan of the Federal Energy Regulatory Commission, I will pursue 
these goals. I expect the full cooperation and support of each office director, 
manager, supervisor and every employee. 



FEDERAL ENERGY REGULATORY COMMISSION 
WASHINGTON, DC 20426 

OFFICE OF THE CHAIRMAN 

FERC'S POLICY STATEMENT ON 
SEXUAL HARASSMENT 

As Chairman, I want to emphasize my commitment to a workplace free from 
sexual harassment. We must all subscribe to "FERC Values," including Integrity. As an 
institution, we maintain the highest level of professionalism and an environment of 
fairness, trust, respect, and honesty. Sexual harassment is a form of discrimination, 
which along with discrimination based on race, color, religion, national origin, disability, 
and sexual orientation, violates this core value. It is also prohibited by Jaw, regulation, 
and presidential directive. U.S. Supreme Court decisions have reaffmned that such 
behavior can not be tolerated by employers and will not be tolerated here at the 
Commission. 

It is the Commission's policy to protect all employees, both male and female, from 
any form of sexual harassment or intimidation, either physical or verbal. Violators of this 
policy will be subject to disciplinary action up to and including termination of 
employment. 

Sexual harassment includes unwelcome sexual advances, requests for sexual 
favors and other physical or verbal conduct of a sexual nature. Examples of sexual 
harassment include, but are not limited to: 

1) a demand for sexual favors that is accompanied by a promise of favorable job 
treatment or threat concerning the individual's employment; 

2) pressure for sexual favors, including implying or threatening that an applicant's or 
employee's submission to sexual demands (or refusal) will have any effect on the person's 
employment, job assignment, wages, promotion, or any other conditions of employment 
or future job opportunities; 

3) unwelcome offensive conduct, such as continual sexual propositions, slurs, or 
innuendos directed at the employee, uninvited physical contact, or repeated vulgar or 
demeaning comments, written or oral, directed toward the employee or others of his/her 
gender. 



Employees who feel that they have been sexually harassed should take action by 
either reporting the incident to their first or second line supervisor or by contacting an 
EEO counselor. Any employee whose conduct constitutf:s sexual harassment or any 
supervisor or manager who knowingly pennits such conduct to occur will be subject to 
disciplinary action up to and including dismissal from the Commission. For more 
infonnation, contact Madeline H. Lewis, EEO Advisor, at 502-8120. 

2 



FEDERAL ENERGY REGULATORY COMMISSION 
WASHINGTON, DC 20426 

OFFICE OF THE CHAIRMAN 

Alternative Dispute Resolution 
Policy Statement 

The Equal Employment Opportunity Commission (EEOC) requires all agencies to 
establish an Alternate Dispute Resolution (ADR) program for employees in accordance with 
29 CFR §1614.102(b) and EEOC Management Directive 715. The EEOC encourages agencies 
to use ADR as a valuable tool in resolving Equal Employment Opportunity (EEO) disputes at 
both the informal and formal stage of the EEO complaint process. 

ADR includes a variety of alternatives to traditional administrative or judicial 
proceedings, such as arbitration, conciliation, facilitation, mediation, and mini-trials. Mediation 
is the specific ADR technique that is familiar to most people, and it appears to work best to 
resolve EEO disputes by providing fast and cost effective results, while at the same time 
improving workplace communication and morale. Accordingly, the Commission is now 
utilizing mediation as an option to resolve employment disputes. 

Mediation is a voluntary process that gives the parties an opportunity to discuss issues 
raised in an informal or formal complaint, clear up misunderstandings, determine the real 
underlying interests or concerns, find areas of agreement, and ultimately incorporate those areas 
of agreement into resolutions. The mediator, an impartial entity, does not define the issues in 
controversy or impose a decision on the parties, but helps the disputing parties to discover what 
their real interests are and to agree upon a mutually acceptable resolution. 

Mediation can improve communication and foster cooperation. Honest, confidential, and 
face-to-face discussions about the underlying issues of disputes help lead to mutually satisfying 
resolutions that may enhance rather than destroy employee-employer relationships. Information 
disclosed during mediation will not be revealed to anyone. In a trusting environment, the 
mediator may help the parties resolve not only the specific dispute at hand, but also other issues 
that are important to them. 

The ADR program is here to assist employees and managers in working together to 
resolve issues which arise in the work place. For additional infonnation, contact 
Madeline H. Lewis, EEO Advisor, at (202) 502-8120 or email madeline.lewis@ferc.gov. 

mailto:madeline.lewis@ferc.gov


FERC'S POLICY STATEMENT ON ANTI-HARASSMENT 

The Federal Energy Regulatory Commission is solely responsible for 
implementing and enforcing the anti-harassment policy, and will not tolerate adverse 
treatment of employees who report harassment or provide information related to such 
complaints. Employees who make complaints of harassment or provide information 
related to such complaints will be protected against retaliation. 

In an effort to foster a working environment that enhances productivity and 
promotes the mutual respect and personal dignity of all employees of the Federal Energy 
Regulatory Commission, I am herein committed to a policy that ensures employees are 
not subjected to harassment of any kind in the work place. 

Prohibited harassment includes but is not limited to micro-inequities (subtle 
discrimination) and sexual harassment. Unwelcome verbal or physical conduct based on 
race, color, religion, sex (with or without sexual conduct), national origin, age, disability, 
sexual orientation, or retaliation constitutes harassment when the conduct is severe or 
pervasive enough to create a hostile work envirorunent. All employees are encouraged 
to report harassment before it becomes severe or pervasive. However, managers and 
supervisors have an even greater responsibility in ensuring that the work place is free of 
any type of discrimination. They should therefore set high standards for themselves and 
their employees, and immediately report, and work to eliminate harassment before it 
becomes severe or pervasive. 

H you believe you are the subject of harassment in violation of this policy, you 
should discuss the occurrence with your supervisor. H you believe that you are being 
harassed by your immediate supervisor, you should notify your supervisor's manager; the 
EEO Advisor; or contact the Chief, Labor and Employee Relations, Human Resources 
Division. In addition, employees who observe or are made aware of possible harassment 
in the workplace have an obligation to immediately report the incident to their immediate 
supervisor, any member of their office's management, or the individuals mentioned 
above. All of the alleged information will be maintained on a confidential basis. When a 
supervisor or manager is notified of alleged harassment, he or she must notify FER C's 
EEO Advisor immediately. 

A complaint alleging harassment, whether written or oral, should include the 
specific nature of the incident, date and place of the incident and names of all parties 
involved. Complaints of harassment will be promptly and carefully investigated by a 
third party outside of the Commission or depending upon the nature of the alleged 
incident, management may conduct an internal administrative inquiry into the matter. 

Any employee wishing to initiate an EEO complaint arising out of the alleged 
incident of harassment should contact a FERC EEO Counselor, the EEO Advisor or an 



EEO Specialist within 45 calendar days of the date of the alleged incident. For 
information on the complete complaint process, contact Madeline H. Lewis, EEO 
Advisor, at (202) 502-8120 or visit http://fercnet/newfercnet/ed/e\°'complaint.asp. 

http://fercnet/newfercnet/ed/eeo/complaint.asp
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FERC FY 2012 ANNUAL FEDERAL EQUAL 
EMPLOYMENT OPPORTUNITY STATISTICAL 
REPORT OF DISCRIMINATION COMPLAINTS 

(EEOC FORM 462) 



:::ilAll:::illl.;AL K~t-'UKI UI" Ul:::il.;KIMINAllUN l.;UMt-'U\INl:::i 
(REPORTlNG PERIOD BEGINS OCTOBER 1ST AND ENDS SEPTEMBER 30TH 

AGENCY OR DEPARTMENT: Federal Ener Commission REPORTING PERIOD: FY 2012 
PART I - PRE-COMPLAINT ACTIVITIES 

E. NON-ADR SETILEMENTS WlTH MONETARY BENEFITS 

EEO COUNSELOR COUNSEUNGS INDIVIDUALS AMOUNT 

A. INTENTIONALLY LEFT BLANK 
TOTAL 0 0 $ 0.00 

COMPENSATORY DAMAGES t---~0----1--~o,...--~$=---;;,_o .... --I 
BACKPAY/FRONTPAY 0 $ 0.00 
LUMP SUM PAYMENT $ 0.00 

ADR INTAKE OFFICER ATTORNEY FEES AND COSTS $ 0.00 
$ 

B. INTENTIONALLY LEFT BLANK • • 
TOTAL COMPLETED/ENDED COUNSELINGS 

C. TOTAL COMPLETED/ENDED COUNSELINGS 13 11 ·1. HIRES 
1------------------+------t-----1 a. RETROACTIVE 

1. COUNSELED WITHIN 30 DAYS 10 l---''-'-===='--'-"-""-'-='-"~-----f-----t--8---l b. NON-RETROACTIVE 
2. PROMOTIONS 

2. COUNSELED WITHIN 31 TO 90 DAYS 3 
a. COUNSELED WTH!N V\RITTEN EXTENSION 

PERIOD NO LONGER THAN 60 DAYS 3 
b. COUNSELED WTHIN 90 DAYS V\tiERE 

INDIVIDUAL PAATICIPATED IN ADR 0 
C. COUNSELED WTHIN 31-90 DAYS lHA T V\i£RE UNTJMEL Y 

3. COUNSELED BEYOND 90 DAYS 

0 5. REMOVALS RESCINDED 
1---'"'=""'=='=°"",,;,~,;..:""~'="~~~"'"'f--..,.---t---,,...--i a. REINSTATEMENT 
1---~~~~~~~-~~-----f--_,,._--t--';'---i ~-~,~. ~VO~LU~N~T~AR'-='Y~R~E~S~IG~NA~T~l~OcNc--t--....;;----1--.;;.,.--

4. COUNSELED DUE TO REMANDS ACCOMMODATIONS 

TRAINING 

APOLOGY 
DISCIPLINARY ACTIONS 

D. PRE-COMPLAINT ACTIVITIES a. RESCINDED 

1. ON HANO AT THE BEGINNING OF THE b. MODIFIED 

REPORTING PERIOD 0 
2. INITIATED DURING THE REPORTING PERIOD 13 

Q 10. PERFORM6.NCE EVALUATION MODIFIED 
1-------------------+--~--+-~1~1---I 11. LEAVE RESTORED 

3. COMPLETED/ENDED COUNSELINGS 13 
a. SETTLEMENTS (MONETARY AND 

NON-MONETARY) 0 0 

l--'-'---'-'-""'==c~~~~~"""'-"'-'--~~--1~~~--1~~11~--1~1~2·~~~~~~~~~~-1-~~~~-+~~~-
13. 

b WTHDRAWALSINOCOMPlAINT FILED 7 G. 
c. COUNSELINGS COMPLETED/ENDED IN 

REPORTING PERIOD THAT RES UL lED TOTAL 

IN COMPLAINT FILINGS IN REPORTING 1. COMPENSATORY DAMAGES 

PERIOD 6 4 2. BACKPAY/FRONTPAY 

d. DECISION TO FILE COMPLAINT PENDING 3. LUMP SUM PAYMENT 

AT THE END OF THE REPORTING PERIOD 0 
4. COUNSELINGS PENDING AT THE END OF THE 

REPORTING PERIOD 0 

H. ADR SETILEMENTS WITH NON-MONETARY BENEFITS 

COUNSELINGS 

TOTAL 0 
1. HIRES 0 

a. RETROACTIVE 0 
b. NON-RETROACTIVE 0 

2. PROMOTIONS 0 
a. RETROACTIVE 0 
b. NON-RETROACTIVE 0 

3. EXPUNGEMENTS 0 
4. REASSIGNMENTS 

5. REMOVALS RESCINDED 

a. REINSTATEMENT 

b. VOLUNTARY RESIGNATION 

6. ACCOMMODATIONS 

7. TRAINING 

6. APOLOGY 

9. DlSCIPLINARY ACTIONS 

a. RESCINDED 

b. MODIFIED 
10. PERFORMANCE EVALUATION MODIFIED 

11. LEAVE RESTORED 

12. 
13. 

I. NON-ADR SETTLEMENTS 

COUNSELING$ 

TOTAL 

EEOC FORM 4621REV1SE0 APR 2011) 

-~· 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 

AGENCY OR DEPARTMENT: Federal Ener 
PART II - FORMAL COMPLAINT ACTIVITIEl: 

6 A. COMPLAINTS ON HAND AT THE BEGINNING 

OF THE REPORTING PERIOD 

6 B. COMPLAINTS FILED 

a. TOTAL WORtC FORCE 

1 c. REMANDS (sum of lines C1 +C2+C3) b. PERMANENT EMPLOYEE 

0 C.1. REMANDS (NOT INCLUDED INAOR 8) 2. COUNSELOR 

1 C.2. REMANDS (INCLUDED IN A OR 8) t------'·_F_U_L_L-_T_IM_E ______ ,_~-+-==-+--~-+~=~ 
Q C.3. NUMBER OF ADDITIONAL REMANDS IN THIS REPORTING b. PART-TIME 

1 
PERIOD THAT ARE NOT CAPTURED IN C.1 OR C.2 ABOVE 

C.4. ADDITIONAL CLOSURES IN THIS REPORTING PERIOD NOT 

c. COLLATERAL DUTY 

REFLECTED INF. OR H. THAT RESULTED FROM REMANDS 3. INVESTIGATOR 

a. FULL-TIME 

1---'1"2'--_o. TOTAL COMPLAINTS (sum of lines A+B+C1) b. PART-TIME 

c. COLU\TERAL DUTY 

9 E. COMPLAINTS IN LINE D THAT WERE NOT CONSOLIDATED 

4. COUNSELOR/INVESTIGATOR Q 

a. FULL-TIME Q l---6 ___ F. COMPLAINTS IN LINE E CLOSED DURING REPORT PERIOD 

b. PART-TIME Q 
3 G. COMPLAINTS IN LINE D THAT \NE.RE CONSOLIDATED 1------ c. COLLATERAL DUTY Q 

B. AGENCY & CONTRACT STAFF TRAINING 
3 H. COMPLAINTS IN LINE G CLOSED DURING REPORT PERIOD 

INVESTIGATORS COUNSllNVESTIG 

3 I. COMPLAINTS ON HANO AT THE ENO OF THE 

REPORTING PERIOD (line D - (F+H)) + ((C2 + C3) - C4J 

4 J. INDIVIDUALS FILING COMPLAINTS (Complainants) 

1-_ _.. __ K. NUMBER OF JOINT PROCESSING UNITS FROM 

CONSOLIDATION OF COMPLAINTS 

EEOC FORM ~62 (RE'VlSED APR 2011) 

AGENCY 

0 
a. STAFF RECEIVING REQUIRED 

0 0 32 OR MORE HOURS 

b. STAFF RECEIVING 8 OR MORE 

HOURS, USUALLY GIVEN TO 0 0 0 
EXPERIENCED STAFF 

c. STAFF RECEIVING NO 
0 0 0 TRAINING AT All 

2. EXPERIENCED STAFF· TOTAL 4 0 
a. STAFF RECEIVING REQUIRED 

4 8 OR MORE HOURS 1 0 
b. STAFF RECEIVING32 OR 

M DRE HOURS, GENERALLY 0 0 0 
GIVEN TO NEW STAFF 

c. STAFF RECEIVING NO 
0 0 0 TRAINING AT All 

C. REPORTING LINE 
1 EEO DIRECTOR'S NAME: Charles Schneider 

''· DOES THE EEO DIRECTOR REPORT 

TO THE AGENCY HEAD? 

CONTRACT 

0 

0 

0 

0 

4 

4 

0 

0 

2. 

PERSON: 

IF NO, WHO DOES THE EEO DIRECTOR REPORT TO? 

TITLE: 

AGENCY 

0 

0 

0 

0 

0 

0 

0 

0 

YES 

3. VVHO IS RESPONSIBLE FOR THE DAY-TO-DAY OPERATION OF THE EEO 

PROGRAM IN YOUR DEPARTMENT/AGENCY/ORGANIZATION? 

PERSON: Madeline Lewis 

TITLEo EEO Advisor 

4 VVHO DOES THAT PERSON REPORT TO? 

PERSON: Charles Schneider 

TITLE: Executive Director/EEO Director 

CONTRACT 

0 

0 

0 

1 

1 

0 

0 

NO 

p11ge2 



ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(REPORTING PERIOD BEGINS OCTOB.!.li 1ST AND l!NDS Sl!PTEMIER 30TH) 

AGENCY OR DEPARTMENT: Federal Energy Regula1ory Commission REPORTING PERIOD: FY 2u12 

PART IV· llASl!S AND ISSUl!S ALLl!Gl!D IN COMPLAINTS FILED (Part 1) 

BASES OF ALLEGED DISCR1MINA TION 

RACE COLOR Rb-UG!ON REPRlSAL '°"'- TOTAL ALL TOTAL ALL 

ALL aASES COMPLAINTS COMPLAINANTS 

ISSUES OF AMER INJ)]AN/ ASIAN NA T!VE HAWAIIAN ""'"' TWO OR MORE BY!SSUE llYTSSUE llYISSUE 

ALLEGED ALASKA /OTHER PACIFIC BLACIU RACES 
AFRICAN 

DISCRJMINA TION NATIVE ISLANDER AMERICAN 

~ APPOINTMENT/HIRE 0 0 0 0 0 0 0 0 0 0 0 0 
Ill A~SIONMENTO~ DUflES 0 0 0 0 0 0 0 0 0 0 0 0 
k: AWARDS 0 0 0 0 0 0 0 0 0 0 0 0 
l lONVERS!ON TO FULL rJME 0 0 0 0 0 0 0 0 n 0 0 0 
· DISCIPLINARY ACTION 0 0 0 0 0 0 0 0 0 0 0 0 

' PEMOT!uN 0 0 0 0 0 0 0 0 0 0 0 0 

' R.EPRlMAND 0 0 0 0 0 0 0 0 0 0 0 0 

' SUSPENSION 0 0 0 0 0 0 0 0 0 0 0 0 

• RHMOVAL 0 0 0 0 0 0 0 0 0 0 0 0 
; 

" 
' 

' DUTY HOURS 0 0 0 0 0 0 0 0 0 0 0 0 
EV ALUA T!ONIAl'PRAJSAL 0 0 0 1 0 0 0 0 2 3 2 2 

" EXAMINATION< TEST 0 0 0 0 0 0 0 0 0 ! 0 0 0 

' HARASS MF-NT 0 0 0 0 0 0 0 0 0 0 0 0 

' NON-SEXUAi. 0 0 0 0 0 0 0 0 0 0 0 0 

' SEXUAL 0 0 0 0 
J MEDICAL EXAMINATION 0 0 0 0 0 0 0 0 0 0 0 0 

K. PAY INCLUDING OVERTIME 0 0 0 0 0 0 0 0 0 0 0 0 
PROMOTION/NON-SELECTION 0 0 0 1 0 0 0 0 1 4 3 3 

M REASSIGNMENT 0 0 0 0 0 0 0 0 0 0 0 0 

' DENIED 0 0 0 0 0 0 0 0 0 0 0 0 

' DJRH .. TED 0 0 0 0 0 0 0 0 0 0 0 0 
OTAL ALL ISSUES BY BASE~ 0 0 0 2 0 n 0 0 4 
OTAL ALL COMPLAINTS FILED BY BASES 0 0 0 2 0 0 0 0 3 
OTAL ALL COMPLAIN Al-ITS BY BASES 0 0 0 2 0 0 0 0 3 

EEOC FORM 462 (REVISED APR 2011) page 3 



ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(REPORTING Pl!RIOD BEGINS OCTOlll!R 1ST AND l!NDS Sl!PTl!lllll!R 30TH) 

AGENCY OR DEPARTMENT: Federal Energy Regulatory Commission 

PART IV • BASl!S AND ISSUl!S ALLl!Gl!D IN COMPLAINTS FILl!D (Part 1) 

BASES OF ALLEGED OISCRIMINA TION 

"'" COLOR RllkllON REPRISAL 

ISSUES OF AMER INDIANI """ NATIVE HAWAIIAN WHITT T\110011.MORE 

ALLEGED ALASKA i\'.)JHEll. PACIFIC BLACK/ 

~="' "'"' D!SCRIMINA TION NATIVE ISL/\NDER AMER.lCAN 

RE/\SONf\llLE A<.:COMMODATION 0 
REINSTAT!lMENT 0 0 0 0 0 0 0 0 0 
RErlR£MENT 0 0 0 0 0 0 0 0 0 
TFRMTNATION 0 0 0 0 0 0 0 0 0 
TERMS/CONDITIONS OF EMPLOYMENT 0 0 0 0 0 0 0 0 0 

S TIME AND ATIENDANCE 0 0 0 0 0 0 0 0 0 
f TRAlN!NG 0 0 0 0 0 0 0 0 0 

OrHER (Plcasc "J"'Clfv below) 

roTAL ALL ISSUES IlY llASliS 0 0 0 2 0 0 0 0 4 
OJAI ALL CO/\IPLAJNTS F!LED DY llASES 0 0 0 2 0 0 0 0 3 
UTAL ALL COMPLAINAITTS DY llASES 0 0 0 2 0 0 0 0 3 

EEOC FORM 462 (REVISED APR 2011) 

REPORTING PERIOD: FY 2012 

TOTAL Tat AL ALL TOTAL ML 

ALL llASES COMPLAINTS COMPLAINANTS 

llYISSUil DY ISSUE llYJSSUE 

0 0 0 

0 0 0 

0 0 0 
0 0 0 
0 0 0 

0 0 0 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(REPORTING PERIOD BEGINS OCTOBER 1ST AND ENDS Sl!PTl!llBl!R 30TH) 

AGENCY OR DEPARTMENT: Federal Ener y Re ulatory Commission REPORTING PERIOD: FY 2012 

PART IV • BASES AND ISSUl!S ALLl!Gl!D IN COMPLAINTS FILED (Part 2) 

i.?..S£S OT i\LL£G'lD ffi&:V..\Mllii\ 1'0N 

SEX PREGNANCY NATIONAL ORIGIN EQUAL AGE DISAilil.ITY G>NA TOTAL TOTAL ALL TOTAL ALL 

DISCRIMINATION ACT PAY ACT ALL BASES COMPLAINTS COMf1;1JN_Q.TI 

ISSUES OF ""'' FEMALE HISPAN1CI """' ""'·' """' MCWAf. PHYSICAL llY ISSUE BY ISSUE BY!SSUE 

ALLEGED LATINO 

DISCRIMINATION 

Al'POINTMEITTIHIRE 0 0 0 0 0 0 0 0 0 0 
ASSIGNMENT OF nurw.s 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 
CONVERSION TO fl.ILL TIME 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

DEMOTION 0 0 0 0 0 0 0 0 0 0 
REPRIMAND 0 0 0 0 0 0 0 0 0 0 
SUSPENSION 0 0 0 0 0 0 0 0 0 0 0 0 
REMOVAL 0 0 0 0 0 0 0 0 0 0 0 0 

> DlTfY !!OL!RS 0 0 0 0 0 
EV AL !JA TIONIAPPRi\!SAL 0 0 0 3 2 2 

' EXAMINAr:oN!rEsT 0 0 0 0 0 0 

' llARA%MENT 0 0 0 0 0 
NON-SEX\JAL 0 0 0 0 0 0 
SEXUAL 0 0 0 0 0 0 

J MEDICAL EXAMINATION 0 0 0 0 0 
PAY INCLlJOJNG OVERTIME 0 0 0 0 0 0 0 0 
PROMOTIONINON·SELECTION 0 1 0 0 1 0 4 3 3 

M. REASS!GNJ\;IENT 0 0 0 0 0 0 0 0 0 0 
DENIED 0 0 0 0 0 0 0 0 0 0 0 
D!RECTED 0 0 0 0 0 0 0 

OTAL All ISSUES BY BASE~ 1 0 0 0 1 0 1 
OT AL ALL COMPLAINTS FILED BY llA~E~ 0 1 0 0 0 0 1 0 1 
OTAL ALL COMPLAINANTS BY BASES 0 0 0 0 0 0 0 1 

EEOC FORM 462 (REVISED APR 2011) page 3b 



ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(REPORTING Pl!RIOD lll!GINS OCTOBER 1ST AND ENDS SEPTEMBER 30TH) 

AGENCY OR DEPARTMENT: Federal Energy Regulatory Commission REPORTING PERIOD: FY 2012 

PART IV • BASES AND ISSUES ALLEGED IN COMPLAINTS FILED (P•rt 2) 

BASES OF ALLEGED DISCRIMINATION 

PREGNANCY NATIONAi. ORIGIN EQUAL ADC DISABILITY TOTAL TOTAL ALL TOTAL ALL 

!---~---+""'~"· ·;:;•>M=W"A<">D"-N:;_A:;:n'-J----~----+---"""'-iACr''---1-----!---~----+----j ALL BASES COMPlAWTS COMPU.r..!ANTll 
ISSUES OF 

ALLEGED 

DISCRIMINATION 

REASONADLE ACCOMMODATION 

REINH A TEMENT 

TERMINATION 

TERMSA:ONDITIONS OF EMPLOYMENT 

T!MEANDAITENDANCll 

TRAINING 

r. OTHER (Pl<•>< •rcciJ\1 below) 

OTAL ALL !~SUES J)Y IJASES 

OTAL ,\LL COMPLAINT~ FILCD DY DASES 

fOTAL ALL COMPLAINANTS BY BASES 

EEOC FORM 462 (REVISED APR 2011) 

0 
0 
0 

FEMALE HISPANIC/ OTHER 

LATINO 

1 0 0 0 0 
1 0 0 0 0 
1 0 0 0 0 

PllYSl<..:AL DY ISSUE DY ISSUE DY ISSUE 

0 0 2 
0 0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 1 0 
0 1 0 
0 1 0 
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AGENCY OR DEPARTMENT: Federal Ener 

"'''""""-"" -FINDINGS/ALLEGATIONS IN """' 

l Counselimz Settlement Alle~ations u 
la NumbernfCounS<ll""' Senk<! u 
lb. Number ofCounsoh:u Set!led W11h 0 

2 Comnlaint Settlement A.lle11;atioos u 
2> NumberofCom1>l,.nl>" Sotlled u 
2b Number of Corm loinanls Settled With n 

3. Final AL'encv Decision Findin~s u 
Ja Number FADs with F 0 
lb_ Number Com >l•nwlt• Jm"'d FAD Find!lll<> u 

4 N Decision Findin"s u 
4• Number Al O.:m1uns W1tl1F1ndi""' u 

5_ Final A 0 enrv Order Findiniu Implemented u 

;_, Numbt:r of F,,,.,J Unkr.i w;1h Pindc~o• bnlemc~tod u 
5h # ol Cumnl.oinanl< 1'•U«l FO. 1111h F1nd1M• ]m lomi:ntoJ u 

TOTAL SETTLEMENT ALLEGATIONS u 
TOTAL FINAL ACTION FINDINGS u 

_..,,,,.,,,-.,,,,,-, 
FINDINGS/ALLEGATIONS IN -

I Counselln" Settlement Al\e1tations u 
lo Nl!fl1bcrofCoun""1'""' Seitl<d u 

lb Number uft:oun<0lc-c• Settled With u 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 
STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 

(REPORTING PERIOD BEGINS OCTOBER 1ST AND ENDS SEPTEMBER 30TH) 

AGENCY OR DEPARTMENT: Federal Ener 

PART V - SUMMARY OF CLOSURES BY STATUTE 

A. STATUTE (IF A SINGLE COMPLAINT HAS MULTIPLE STATUTES RECORD EACH ON THE APPROPRIATE LINE.) 

6 1. TITLE VII 

0 1a. PREGNANCY DISCRIMINATION ACT (PDA) 

1 2. AGE DISRIMINATION lN EMPLOYMENT ACT (ADEA) 

3 3. REHABILITATION ACT 

0 4. EQUAL PAY ACT (EPA) 

0 5. GENETIC INFORMATION NONDISCRIMINATION ACT (GINA) 

B. TOTAL BY STATUTES 

10 THIS NUMBER MAY BE LARGER THAN THE TOTAL NUMBER OF COMPLAINTS CLOSED. 
(A1+A1a+A2+A3+A4+A5) 

PART VI - SUMMARY OF CLOSURES BY CATEGORY 
TOTAL TOTAL 

NUMBER DAYS 

A. TOTAL NUMBER OF CLOSURES (1+2+3) 10 1523 

1. WITHDRAWALS 180 

a. NON-ADR WITHDRAWALS 180 

b. ADR WITHDRAWALS 0 0 

2. SETILEMENTS 23 

a. NON-ADR SETILEMENTS 0 0 

b. ADR SETILEMENTS 23 

3. FINAL AGENCY ACTIONS ( B+C) 8 1320 

B. FINAL AGENCY DECISIONS WITHOUT AN ADMINISTRATIVE JUDGE DECISION (1+2+3) 8 1320 

1. FINDING DISCRIMINATION 0 0 

2. FINDING NO DISCRIMINATION 6 1200 

3. DISMISSAL OF COMPLAINTS 2 120 

C. FINAL AGENCY ORDERS WITH AN ADMINISTRATIVE JUDGE (AJ) DECISION (1+2) 0 0 

1. AJ DECISION FULLY IMPLEMENTED (a+b+c) 0 0 

(a) FINDING DISCRIMINATION 0 0 

(b) FINDING NO DISCRIMINATION 0 0 

(c) DISMISSAL OF COMPLAINTS 0 0 

2. AJ DECISION NOT FULLY IMPLEMENTED (a+b+c) 0 0 

(a) FINDING DISCRIMINATION (i+ii+iii) 0 0 

i. AGENCY APPEALED FINDING BUT NOT REMEDY 0 0 

ii. AGENCY APPEALED REMEDY BUT NOT FINDING 0 0 

iii. AGENCY APPEALED BOTH FINDING AND REMEDY 0 0 

(b) FINDING NO DISCRIMINATION 0 0 

(c) DISMISSAL OF COMPLAINTS 0 0 

EEOC FORM 462 (RE\/ISED APR 2011) 

AVERAGE 

DAYS 

152.30 

180.00 

180.00 

0.00 

23.00 

0.00 

23.00 

165.00 

165.00 

0.00 

200.00 

60.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 

(REPORTING PERIOD BEGINS OCTOBER 1ST AND ENDS SEPTEMBER 30TH) 

PART VI SUMMARY OF CLOSURES BY CATEGORY (CC>ntinued) 

TOTAL 

D. FINAL AGENCY MERIT DECISIONS (FAD) ISSUED (1+2+3+4) 

1. COMPLAINANT REQUESTED IMMEDIATE FAD (1a+1b) 

a. AGENCY ISSUED FAD WITHIN 60 DAYS OF RECEIPT OF FAD REQUEST 

b. AGENCY ISSUED FAD MORE THAN 60 DAYS BEYOND RECEIPT OF FAD REQUEST 

2. COMPLAINANT DID NOT ELECT HEARING OR FAD (2a+2b) 

a. AGENCY ISSUED FAD WITHIN 60 DAYS OF END OF 30-DAY ELECTION PERIOD 

b. AGENCY ISSUED FAD MORE THAN 60 DAYS BEYOND END OF 30-DAY ELECTION PERIOD 

3. HEARING REQUESTED: AJ RETURNED CASE TO AGENCY FOR FAD WITHOUT AJ DECISION (3a+3b) 

a.AGENCY ISSUED FAD WITHIN 60 DAYS OF RECEIPT OF AJ RETURNED CASE FOR FAD ISSUANCE 

b. AGENCY ISSUED FAD Ma;!E THAN 60 DA'i'S AFTER RECEIPT OF AJ RETURNED CPSE FOR FAD ISSUANCE 

4. FINAL AGENCY DECISION ISSUED ON A MIXED CASE (4a+4b) 

a. AGENCY ISSUED FAD IMTHIN 45 DAYS AFTER INVESTIGATION 

PART VII - SUMMARY OF FORMAL COMPLAINTS CLOSED BY TYPES OF BENEFITS 

NUMBER 

A. TOTAL COMPLAINTS CLOSED WITH BENEFITS 

B. TOTAL CLOSURES WITH MONETARY BENEFITS TO COMPLAINANT 1 
1. BACKPAY/FRONTPAY 0 
2. LUMP SUM PAYMENT 

3. COMPENSATORY DAMAGES 0 
4. A TT OR NEY FEES AND COSTS 0 

AVERAGE 

$ 25,000.00 

$ 0.00 
$ 25,000.00 

$ 0.00 

$ 0.00 
D. INTENTIONALLY LEFT BLANK 

" r "" , -- -

E. TOTAL CLOSURES WITH NON-MONETARY BENEFITS TO COMPLAINANT 

F. TYPES OF BENEFITS IN NON-MONETARY CLOSURES 

1. HIRES 

a. RETROACTIVE 

b. NON-RETROACTIVE 

2. PROMOTIONS 

a. RETROACTIVE 

b. NON-RETROACTIVE 

3. EXPUNGEMENTS 

4. REASSIGNMENTS 

5. REMOVALS RESCINDED 

a. REINSTATEMENT 

b. VOLUNTARY RESIGNATION 

6. ACCOMMODATIONS 

7. TRAINING 

8. APOLOGY 

9. DISCIPUNARY ACTIONS 

a. RESCINDED 

b. MODIFIED 

10. PERFORMANCE EVALUATION MODIFIED 

11. LEAVE RESTORED 

12 

13 

14 
EEOCFORM•B2 (REVISED APR2011) 

Lf __ ~: ~ -- .... ~ 
' ' " -

NUMBER OF CLOSURES THAT RECEIVED 
MONETARY BE"IEFtTS AS WELL 

0 

0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 

NU ... BER Of CLOSURES TflAT RECEIVED 
ONLY NON-MO""-TARY BENEFITS 

0 
0 

0 
0 
0 

0 
0 
0 

0 
0 
0 
0 
0 
0 

0 
0 

0 
0 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 
STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 

NUMBER 
A. TOTAL COMPLAINTS PENDING (SAME AS PART II Line I) PENDING OF DAYS 

(1+1a+2+3+4) 3 390 

1. COMPLAINTS PENDING WRITTEN NOTIFICATION 0 0 0.00 
(Acknowledgement Letter) 

1a. COMPLAINTS PENDING DECISION TO ACCEPT/DISMISS 
1 30 30.00 

2. COMPLAINTS PENDING IN INVESTIGATION 2 360 180.00 

3. COMPLAINTS PENDING IN HEARINGS 0 0 0.00 

4. COMPLAINTS PENDING A FINAL AGENCY ACTION 0 0 0.00 

0 

30 

180 

0 

0 

TOTAL TOTAL DAYS 

A. INVESTIGATIONS COMPLETED DURING REPORTING PERIOD (1+3) 6 1080 

1. INVESTIGATIONS COMPLETED BY AGENCY PERSONNEL a+b+c) 0 0 
a. INVESTIGATIONS COMPLETED IN 180 DAYS OR LESS 0 0 

b. INVESTIGATIONS COMPLETED IN 181 - 360 DAYS 0 0 

1. TIMELY COMPLETED INVESTIGATIONS 0 0 

2. UNTIMELY COMPLETED INVESTIGATIONS 0 0 
c. INVESTIGATIONS COMPLETED IN 361 OR MORE DAYS 0 0 

2. AGENCY INVESTIGATION COSTS $ 0.00 
3. INVESTIGATIONS COMPLETED BY CONTRACTORS a+b+c) 6 1080 

a. INVESTIGATIONS COMPLETED IN 180 DAYS OR LESS 6 1080 

b. INVESTIGATIONS COMPLETED IN 181 - 360 DAYS 0 0 

1. TIMELY COMPLETED INVESTIGATIONS 0 0 
2. UNTIMELY COMPLETED INVESTIGATIONS 0 0 

c. INVESTIGATIONS COMPLETED IN 361 OR MORE DAYS 0 0 
4. CONTRACTOR INVESTIGATION COSTS $ 21 000.00 

EEOC FORM 462 (REVISED APR 2011) 

AVERAGE 

180.00 

0.00 

0.00 
180.00 
180.00 
0.00 

0.00 
0.00 
0.00 

3500.00 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(REPORTING PERIOD BEGINS OCTOBER 1ST AND ENDS 8EPTEMBB: 30TH) 

AGENCY OR DEPARTMENT: Federal Ener Commission REPORTING PERIOD: FY 2012 

PART X - SUMMARY OF ADR PROGRAM ACTIVITIE!S 

INFORMAL PHASE (PRE-COMPLAINT) 

A. INTENTIONALLY LEFT BLANK 

B. AOR ACTIONS IN COMPLETED/ENDED GOU NSELINGS 

1. AOR OFFERED BY AGENCY 

2. Rf::.JECTED BY INDIVIDUAL (COUNSELEE) 

3. INTENTIONALLY LEFT BLANK 

4. TOTAL ACCEPTED INTO AOR PROGRAM 

C. ADR RESOURCES USED IN COMPLETED/ENDED COUNSEUNGS OTALS 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

INHOUSE 

ANOTHER FEDERAL AGENCY 

P~IVATE ORGANIZATIONS, (e.g., CONTRACTORS, 
BAR ASSOCIATIONS, INDIVIDUAL VOLUNTEERS 

O~ COLLEGE/UNIVERSITY PERSONNEL) 

ML.IL TIPLE RESOURCES USED (Please specify in a comment box) 

FEDERAL EXECUTIVE BOARD 

SHARED NEUTRALS PROGRAM 

D. ADR TECHNIQUES USED IN COMPLETED/ENDED COUNSELINGS OTALS 

1. Mf:.DIATION 

2. SETTLEMENT CONFERENCES 

3. EARLY NEUTRAL EVALUATIONS 

4 FACTFINDING 

5. FACILITATION 

6 OMBUDSMAN 

7. PEER REVIEW 

8. ML.IL TIPLE TECHNIQUES USED (Please specify in a comment box) 

9. 

10. 

11. 

E. STATUS OF ADR CASES IN COMPLETED/ENDED COUNSELINGS 

1. TOTAL CLOSED 

a. SETTLEMENTS WITH BENEFITS (Monetary and Non-monetary) 

b. NO FORMAL COMPLAINT FILED 

c. COMPLAINT FILED 

i. NO RESOLUTION 

ii. NOADRATTEMPT (aka Part X.E.1.d) 

DECISION TO FILE COMPLAINT PENDING AT THE END OF THE 
e. REPORTING PERIOD 

2. INiENTIONALLY LEFT BLANK 
EEOC FORM 4f!21RIOVISE!JAPR2011) 

0 

0 

0 

0 

0 

0 

0 

COUNSELINGS 

0 
0 

0 

0 

0 

0 

0 

0 

COUNSELING$ 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

INDIVIDUALS 

0 
0 

0 

0 

0 

0 

0 

0 

0 

INDIVIDUALS 

0 

0 

0 

0 

0 

0 

0.00 

0 0.00 

0 0.00 

0 0.00 

0 0.00 

0 0.00 

0 0.00 

0 0.00 

DAYS AVERAGE DAYS 

0 0.00 
0 0.00 

0 0.00 

0 0.00 

0 0.00 

0 0.00 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(REPORTING PERIOD BEGINS OCTOBER 1ST AHP ENDS SEPTEMBER 30TH) 

AGENCY OR DEPARTMENT: Federal Ener Commission REPCIRTING PERIOD: FY 2012 

PART XI • SUMMARY OF ADR PROGRAM ACTIVITIES 

FORMAL PHASE COMPLAINT FILED 

8. ADR ACTIONS IN COMPLAINT CLOSURES 

ADR OFFERED BY AGENCY 

2. REJECTED BY COMPLAINANT 
3. INTENTIONALLY LEFT BLANK 

4. TOTAL ACCEPTED INTO ADR PROGRAM 
C. ADR RESOURCES USED IN COMPLAINT CLOSURES TOTALS 

INHOUSE 

2. ANOTHER FEDERAL AGENCY 
3. 

4. 
5. 
6. 
7. 

PRIVATE ORGANIZATIONS, (e.g., CONTRACTORS, 
BAR ASSOCIATIONS, INDIVIDUAL VOLUNTEERS 

OR COLLEGE/UNIVERSITY PERSONNEL) 

MULTIPLE RESOURCES USED (Please specify in a comment box) 

FEDERAL EXECUTIVE BOARD 

SHARE NEUTRALS PROGRAM 

D. AOR TECHNIQUES USED IN COMPLAINT CLOSURES TOTALS 
1. MEDIATION 
2. SETILEMENT CONFERENCES 

3. EARLY NEUTRAL EVALUATIONS 
4. FACTFINDING 
5. FACILITATION 
6. OMBUDSMAN 

7. MINI-TRIALS 
8. PEER REVIEW 
9. MULTIPLE TECHNIQUES USED (Please specify in a corrrnent box) 

10. 
11. 
12. 

E. STATUS OF CASES IN COMPLAINT CLOSURES 

1. TOTAL CLOSED 

a. SETTLEMENTS WITH BENEFITS ('-'~•ndN<>n.fl'l<>nom.ryJ 

b. VVITHDRAWAL FROM EEO PROCESS 

c. NO RESOLUTION 

d. NO ADR ATIEMPT 

2. INTENTIONALLY LEFT BLANK 

F. BENEFITS RECEIVED 

1. MONETARY INSERT TOTALS 

a. COMPENSATORY DAMAGES 

b. BACKPAY/FRONTPAY 

c. LUMP SUM 

d. ATTORNEY FEES AND COSTS 
e. 
f. 

2. NON·MONETARY \NSERTTOTALS 
a. HIRES 

i. RETROACTIVE 

ii. NON-RETROACTIVE 

b. PROMOTIONS 

i. RETROACTIVE 

ii. NON-RETROACTIVE 

c. EXPUNGEMENTS 

d. REASSIGNMENTS 

e. REMOVALS RESCINDED 

i. REINSTATEMENT 

ii. VOLUNTARY RESIGNATION 

f. ACCOMMODATIONS 

TRAINING 

h. APOLOGY 

i. DISCIPLINARY ACTIONS 

i. RESCINDED 

ii. MODIFIED 

j. PERFORMANCE EVALUATION MODIFIED 

k. LEAVE RESTORED 

m. 
EEOC FORM '4e1 (REVlSED APR 2011) 
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COMPLAINTS 

0 
1 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(REPORTING PERIOD BEGINS OCTOBER 1ST AND ENDS SEPTEMBER 30TH) 

AGENCY OR DEPARTMENT: Federal Ener 

PART XII - SUMMARY OF EEO ADR PROGRAM ACTIVITIES 

EEO ADR RESOURCES 

C. RESOURCES THAT MANAGE EEO ADR PROGRAM (DOES NOT 

INCLUDE NEUTRALS AS REPORTED IN PARTS X. & XI.) 1 
1. IN-HOUSE FULL TIME (40 HOURS EEO ADR ONLY) 0 
2. IN-HOUSE PART TIME (32 HOURS EEO ADR ONLY) 0 
3. IN-HOUSE COLLATERAL DUTY (OTHERS/NON-OONTRACn 1 
4. CONTRACT (ANOTHER FEDERAL AGENCY/PRIVATE ORGANIZATIONS) 0 

AMOUNT 
D. EEO ADR FUNDING SPENT $ 0.00 

E. EEO ADR CONTACT INFORMATION 

1. NAME OF EEO ADR PROGRAM DIRECTOR I MANAGER Kadia Givner 
---------------------~ 

2. TITL~ __ E_E_O_S_p_e_c_ia_li_st _______________ _ 

3. TELEPHONE NUMBER 202-502-6429 
-----------~ 

4.EMAIL kadia.givner@ferc."'. '"'o-'-v ___________ _ 

F. EEOADR PROGRAM INFORMATION 

YES NO 

x 
x 

CERTIFICATION AN CONTACT INFORMATION 

I certify tnat the EEO complaint data contained in this report, EEOC Form 462, Annual Federal EqLlal Employment Opportunity Statistical 
Report of Discrimination Complaints, for the reporting period October 1, 2011 through September 30, 2012, is accurate and complete. 

NAME AND TITLE OF CERTIFYING OFFICIAL: Charles Schneider, Executive Director 

SIGNATURf: OF CERTIFYING OFFICIAL: (Enter PIN here to serve as your electronic signature) 5835 

DATE' 10/24/2012 TELEPHONE NUMBER' 202-502-8300 E-MAIL' charles.schneider@ferc.gov 

NAME AND TITLE OF PREPARER' Kadia R Givner, EEO Specialist 

DAff 10/24/2012 TELEPHONE NUMBER' 202-502-6429 E-MAIL' kadia.givner@ferc.gov 

The FY 2012 report (with the PIN entered) is due on or before October 31, 2012. 

EEOC FORM 4El2 (REVISED MARCH 2011) page 10 
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UNITED STA TES OF AMERICA 

FEDERAL LABOR RELATIONS AUTHORITY 
1400 K STREET N.W. •WASHINGTON, D.C. 20424 

(202) 21&-7900 FAX: (202) 482-6778 

www.FLRA.gov 

March 15, 2013 

OFFICE OF THE CHAIRMAN 

The Honorable Jacqueline A. Berrien 
Chairman, U.S. Equal Employment Opportunity Commission 
Headquarters, Equal Employment Opportunity Commission 
131 M Street, N.E. 
Washington, D.C. 20507 

Dear Chairman Berrien: 

I am pleased to submit the Federal Labor Relations Authority's (FLRA's) Annual Report for 
Fiscal Year 2012 as required by section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act). Pmsuant to the No FEAR Act, 
this report must be submitted annually within 180 days following the end of the fiscal year on 
which the report is based. 

If you should need further information, please contact FLRA Executive Director, Sarah Whittle 
Spooner at (202) 218-7791. 

Enclosure 

Sincerely, 

Ernest DuBester 
Chairman 

\Ii ," • 
'.~I ': ' 

http://www.FLRA.gov
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Annual Report Required by Section 203 of the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002 (NoFEAR 
Act) 

Fiscal Year 2012 

Item I. Number of cases in Federal Court pending or resol~ed arising under each of the 
respective provisions of the Federal Antidiscrimination and Whistleblower Protection 
Laws as defined in 5 CFR § 724.102 separated by the provision(s) of/aw involved: 

Total cases: 0 

Total cases broken down by provision(s) of law involved: Not applicable 

Item 2. In the aggregate, for cases covered by Item 1 and separated by provisions(s) of 
law involved--

(i): Status or disposition: Not applicable 

(ii).· Amount of money required to be reimbursed to the Judgment Fund: 

Not applicable 

(iii): Amount of reimbursement to the Judgment Fund for attorney's fees where 
separately designated: Not applicable 

Item 3. Jn connection with the cases covered by Item 1 and separated by the provision(s) 
of/aw involved. the total number of employees disciplined (i.e., reprimanded. suspended 
without pay, reduced in grade or pay, or removed) and the specific nature of the 
discipline taken. 

Total number of employees disciplined.· Not applicable 

Item 4. The final year-end data about discrimination complaints posted in accordance 
with section 301 of the NoFEAR Act: 

See attachment I 
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• 

• 
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Item 5. The number of employees disciplined/or conduct inconsistent with Federal 
Antidiscrimination Laws and Whistleblower Protection Laws or for conduct that 
constitutes another prohibited personnel practice revealed in connection with agency 
investigations of these laws and the specific nature of the disciplinary actions taken: 

0 

Item 6. A detailed description of the agency's policy for taking disciplinary action 
against employees/or conduct that is inconsistent with Federal Antidiscrimination Laws 
and Whistleblower Protection Laws orfor conduct that constitutes another prohibited 
personnel practice revealed in connection with agency investigations of these laws: 

The Federal Labor Relations Authority's (FLRA) established policy is to prohibit 
employment discrimination that is based on activity and personal characteristics 
protected under the various Federal antidiscrimination and whistleblower
protection laws. For example, FLRA Instruction 3700.1 b (Equal Employment 
Opportunity) sets forth the policy of FLRA to provide equal employment 
opportunity for all persons and to prohibit discrimination in employment because of 
race, color, religion, sex, national origin, age or disability. That Instruction further 
states that it is FLRA's policy to prohibit discrimination based on marital status, 
sexual orientation or political affiliation. See Attachment 2(a) (relevant portions) . 
This policy of prohibiting discrimination is also stated in the EEO Program Policy 
Statement that was issued during FY 2012 by the Chairman of the FLRA, 
distributed by e-mail to all employees, and posted throughout the agency workspace 
and on its intranet site. See Attachment 2(b). Additionally, the FLRA's No FEAR 
Act Notice, which is posted on both its intranet and internet sites, reaffirms that 
discrimination based on race, color, religion, sex, national origin, age, disability, 
marital status or political affiliation is prohibited. That Notice also specifies that 
retaliation against employees who engage in whistleblower activity is prohibited. 
The Notice further states that conduct inconsistent with Federal antidiscrimination 
and whistleblower laws may be subject to appropriate disciplinary action. See 
Attachment 2(c). FLRA's Anti-Harassment Policy, which was distributed to all 
employees by e-mail during FY 2012 and posted at FLRA's workplaces and on its 
intranet site, informs all employees that anyone who engages in workplace 
harassment based on protected personal characteristics may be subject to 
disciplinary action. See Attachment 2( d). 

As a general matter, it is FLRA's established policy with respect to taking 
disciplinary and adverse action that an individual engaging in misconduct initially 
should be given notice of the problem, and informal measures such as counseling, 
training and close supervision should be employed in an effort to correct the 
misconduct. Where, however, informal efforts to resolve conduct problems are 
unsuccessful or the misconduct is sufficiently serious, it is FLRA's policy to impose 
discipline that is appropriate to the circumstances. This policy is set forth in FLRA 
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Instruction 3752 (Employee Discipline and Adverse Actions), which addresses 
discipline and adverse actions in general and encompasses disciplinary action 
against employees for conduct that is inconsistent with Federal Antidiscrimination 
Laws and Whistleblower Protection Laws or constitutes another prohibited 
personnel practice. See Attachment 2(e). 

Item 7. An analysis of the information provided in Items 1 through 6 to include an 
examination of trends, causal analysis, practical knowledge gained through experience 
and any actions planned or taken to improve comp/aim or civil rights programs of the 
agency with the goal of eliminating discrimination and retaliation in the workplace: 

During Fiscal Year 2012, there were no court cases involving allegations that arose 
under Federal anti-discrimination or whistleblower laws. There have been no such 
court cases since one filed in FY 2005 and voluntarily withdrawn in FY 2006. 

As reflected in the No FEAR Act data posting, which is included as attachment 1, 
the number of EEO complaints filed remains low relative to the spike in complaint 
activity that occurred during the period that began in late FY 2007 and ran through 
fiscal year 2008. A common thread in the complaints filed during that period was a 
claim of alleged discriminatory action(s) involving compensation, pay and/or grade 
level. In FY 2009, FLRA expanded the grade structure of some of the most heavily 
populated positions at the agency. This produced resolution of a number of pending 
EEO complaints and appears generally to have reduced the level of employee 
dissatisfaction and EEO complaint activity. Also, beginning in FY 2009 and 
continuing since then, the FLRA has engaged in active efforts to improve employee 
morale. Among other things, the FLRA increased communications between 
leadership and employees, engaged in a practice of greater transparency and 
collaboration with respect to decisions and actions that affect employees, and 
undertook various other activities to communicate appreciation of and respect for 
employees. Evidence that these measures have succeeded in improving employee 
morale was demonstrated when in 2010, the FLRA was recognized as the most 
improved small agency for that year by the Partnership for Public Service and 
American University Institute for the Study of Public Policy Implementation, in 
conjunction with the Best Places to Work in the Federal Government rankings they 
publish based on data collected by the Office of Personnel Management. The 2010 
results were a dramatic improvement over the FLRA's standing in the Best Places 
to Work rankings that were released in 2009, which was last among all the agencies 
for whom there were survey results. Improvement in FLRA's standing in these 
rankings has continued during 2011 and 2012 when the FLRA placed at number 7 
and 8, respectively, among small agencies. 

This improvement in morale is also reflected in the level of EEO complaint activity 
by employees. As noted earlier, EEO complaint activity spiked upward during a 
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period stretching from late FY 2007 into early FY 2009 but has fallen since then and 
remains low. 

FLRA plans to continue its efforts to maintain and improve employee morale. 

The FLRA provides notice and training to employees regarding rights relating to 
anti-discrimination and whistleblower laws. In addition to the No FEAR Act Notice 
currently posted on its intranet and internet sites, FLRA posts and disseminates a 
notice that informs all employees of the prohibition on employment discrimination 
based on race, color, religion, sex, national origin, age, disability, genetic 
information or retaliation and provides information on the procedure for instituting 
an EEO complaint. The FLRA issued an EEO program policy statement signed by 
the head of the Agency reaffirming the Agency's commitment to equal employment 
opportunity. During FY 2011, FLRA provided NoFEAR Act training for all 
employees and in FY 2012 provided such training to employees hired during that 
fiscal year. NoFEAR Act training will again be provided to all employees in early 
FY 2013. 

The FLRA consistently processes all EEO complaints that arise within the time 
frames established by the Equal Employment Opportunity Commission . 

Item 8. Any adjustment needed or made to the budget of the agency to comply with its 
Judgment Fund reimbursement obligations: 

No adjustment was necessary or made. 

Item 9. The Agency's written plan developed in accordance with the NoFEAR Act to 
train its employees: 

See Attachment 3 . 
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Complaint Activity 

Number of Complaints Filed 

Number of Complainants 

Repeat Filers 

Complaints by Basis 

Note: Complaints can be 
filed alleging multiple 

Federal Labor Relations Authority 
No Fear Act Data 

Comparative Data 
Previous Fiscal Year Data 

2007 2008 2009 2010 

2 4 2 1 

2 4 2 1 

0 0 0 0 

Comparative Data 
Previous Fiscal Year Data 

bases. The sum of the bases 2007 2008 2009 2010 
may not equal total 
complaints filed. ! 
Race 0 3 1 0 
Color 0 0 1 0 
Religion 0 0 1 I 0 
Reprisal 1 0 1 1 
Sex 1 2 1 1 
National Origin 0 1 1 0 
Equal Pay Act I 0 3 0 0 
Age 2 1 1 0 
Disability 0 0 1 0 
Genetic information -- -- -- --
Non-EEO 0 0 1 1 
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2012 
2011 thru 

9-30 

1 1 

1 1 

0 0 

2012 
2011 thru 

9-30 

1 1 
1 0 
0 0 
0 1 
0 0 
1 0 
0 0 
1 1 

0 1 

0 0 
0 0 



• Complaints by Issue 

Note: Complaints can 
be filed alleging 
multiple issues. The 
sum of the issues may 
not equal total 
complaints filed. 
Appointment/Hire 
Assignment of Duties 
Awards 
Conversion to Full-time 
Disciplinary Action 

Demotion 
Reprimand 
Removal 
Suspension 
Other 

Duty Hours 
Evaluation Appraisal 
Examination/Test 
Harassment 

Non-Sexual 

• Sexual 
Medical Examination 
Pay (Including Overtime) 
Promotion/Non-Selection 
Reassignment 

Denied 
Directed 

Reasonable 
Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of 
Employment 

Time and Attendance 
Training 
Other 

• 

Federal Labor Relations Authority 
No Fear Act Data 

Comparative Data 
Previous Fiscal Year Data 

! 

I 
2007 2008 2009 2010 

0 0 0 0 
2 1 0 0 
1 0 0 0 
0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
1 0 0 0 
0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
2 3 0 0 
0 1 1 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 

2 0 0 0 
0 0 0 0 
2 0 0 0 
0 0 1 1 
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2012 
2011 thru 

9-30 

0 0 
0 0 
0 0 
0 0 

0 0 
0 0 
0 0 
0 1 
0 0 
0 0 
0 0 
0 0 

0 1 
0 0 
0 0 
0 0 
1 0 

0 0 
0 0 
0 1 

0 0 
0 0 
0 0 

0 0 
0 0 
0 0 
0 0 



Federal Labor Relations Authority 
No Fear Act Data 

• Comparative Data 
Previous Fiscal Year Data 

Processing Time 2012 
2007 2008 2009 2010 2011 thru 

.9-30 
Complaints pending 
during fiscal year 

Average number of 
days in investigation 
sta e 0 200 137 22 194 248 
Average number of 
days in final action 
sta e 0 55 0 0 

Complaint pending 
during fiscal year where 
hearing was requested 

Average number of 
days in investigation 
sta e 0 245 181.5 0 0 0 
Average number of 
days in final action 
sta e 0 

Complaint pending 

• during fiscal year where 
hearing was not 
re uested 

Average number of 
days in investigation 
sta e 0 110 108 22 194 248 
Average number of 
days in final action 
sta e 0 0 55 0 44 0 

• 
Page 3of10 
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Complaints Dismissed 

by Agency 

Total Complaints 
Dismissed by Agency 
Average days pending 
prior to dismissal 

Complaints Withdrawn by 
Complainants 

• 

• 

Federal Labor Relations Authority 
No Fear Act Data 

Comparative Data 
Previous Fiscal Year Data 

2007 2008 2009 2010 

0 0 2 1 

0 0 31.5 22 

Comparative Data 
Previous Fiscal Year Data· 

2007 2008 2009 2010 

0 0 0 0 
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2012 
2011 thru 

9-30 

0 0 

0 0 

2012 
2011 thru 

9-30 

0 0 



• 
Total Final Actions 
Finding 
Discrimination 

Total Number 
Findings 
Without Hearinq 
With Hearinq 

Findings of 
Discrimination 
Rendered bv Basis 
Note: Complaints 

can be filed 
alleging multiple 
bases. The sum of 
the bases may not 

• equal total 
complaints and 
findinas. 
Total Number 
Findings 
Race 
Color 
Reliqion 
Reprisal 
Sex 
National Oriain 
Equal Pay Act 
Aqe 
Disability 
Genetic Information 

Non-EEO 

• 

Federal Labor Relations Authority 
No Fear Act Data 

Comparative Data 
Previous Fiscal Year Data 

2007 2008 2009 2010 
# Ofo # Ofo # Ofo # Ofo 

0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

Comparative Data 
Previous Fiscal Year Data 

2007 2008 2009 2010 

# Ofo # Ofo # Ofo # Ofo 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
-- -- -- -- -- -- 0 0 
0 0 0 0 0 0 0 0 
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. 

2011 2012 thru 9-30 
# Ofo # Ofo 

0 0 
0 0 0 0 
0 0 0 0 

2011 2012 thru 9-30 

# O/o # Ofo 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 



• Findings of 
Discrimination 
Rendered by Basis 

Findings After 
Hearing 
Race 
Color 
Reliaion 
Reprisal 
Sex 
National Oriain 
Eaual Pav Act 
Age 
Disability 
Genetic Information 
Non-EEO 

• Findings of 
Discrimination 
Rendered bv Basis 

Findings Without 
Hearing 
Race 
Color 
Reliqion 
Reprisal 
Sex 
National Origin 
Equal Pay Act 
Age 
Disability 
Genetic Information 

Non-EEO 

• 

Federal Labor Relations Authority 
No Fear Act Data 

Comparative Data 
Previous Fiscal Year Data 

2007 2008 2009 2010 

# O/o # O/o # O/o # O/o 

0 0 0 0 0 0 0 

0 0 0 ,0 0 0 0 
0 0 0 -0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
-- -- -- -- -- -- 0 
0 0 0 0 0 0 0 

Comparative Data 
Previous Fiscal Year Data 

2007 2008 2009 2010 

# O/o # O/o # O/o # O/o 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
0 0 0 0 0 0 0 
-- -- -- -- -- -- 0 

0 0 0 0 01 0 0 
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2012 
2011 thru 9-

30 
# O/o # O/o 

0 0 0 0 0 

0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 

2012 
2011 thru 

9-30 
# O/o # O/o 

0 0 0 0 0 

0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 



• Findings of 
Discrimination 
Rendered by 
Issue 

# 
Total Number 
Findings 
Appointment/Hire 
Assignment of 
Duties 
Awards 
Conversion to 
Full-time 
Disciplinary 
Action 

Demotion 
Reprimand 
Suspension 
Removal 
Other 

Duty Hours 

• Evaluation 
Annraisal 
Examination/Test 
Harassment 

Non-Sexual 
Sexual 

Medical 
Examination 
Pay (Including 
Overtime) 
Promotion/Non-
Selection 
Reassignment 

Denied 
Directed 

Reasonable 
Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/ Conditions 
of Emolovment 
Time and 
Attendance 

• Training 
Other 

Federal Labor Relations Authority 
No Fear Act Data 

Comparative .Data 
Previous Fiscal Year Data 

2007 2008 2009 2010 

Ofo # Ofo # O/o # Ofo 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 ol 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 01 
0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
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2011 
2012 thru 

9-30 
# Ofo # Ofo 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 
0, 0 o, 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 
0 0 o' 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 



• Findings of 
Discrimination 
Rendered by 
Issue 

# 
Findings After 
Hearing 
Appointment/Hire 
Assignment of 
Duties 
Awards 
Conversion to 
Full-time 
Disciplinary 
Action 

Demotion 
Reprimand 
Suspension 
Removal 
Other 

Duty Hours 
Evaluation 

• Aooraisal 
Examination/Test 
Harassment 

Non-Sexual 
Sexual 

Medical 
Examination 
Pay (Including 
Overtime) 
Promotion/Non-
Selection 
Reassignment 

Denied 
Directed 

Reasonable 
Accommodation 
Reinstatement 
Retirement 
Termination 
Term> I Conditions 
of Employment 
Time and 
Attendance 
Training 

• Other 

Federal Labor Relations Authority 
No Fear Act Data 

Comparative Data 
Previous Fiscal Year Data 

2007 2008 2009 2010 
D/o # Ofo # D/o # D/o 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 QI 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 ol 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
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2011 2012 thru 9-30 
# D/o # D/o 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 



• Findings of 
Discrimination 
Rendered by 
Issue 

# 
Findings Without 
Hearing 
Appointment/Hire 
Assignment of 
Duties 
Awards 
Conversion to 
Full-time 
Disciplinary 
Action 

Demotion 
Reprimand 
Suspension 
Removal 
Other 

Duty Hours 
Evaluation 

• Aooraisal 
Examination/Test 
Harassment 

Non-Sexual 
Sexual 

Medical 
Examination 
Pay (Including 
Overtime) 
Promotion/Non-
Selection 
Reassignment 

Denied 
Directed 

Reasonable 
Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/ Conditions 
of Em olovment 
Time and 
Attendance 
Training 

• Other 

Federal Labor Relations Authority 
No Fear Act Data 

Comparative Data 
Previous Fiscal Year Data 

2007 2008 2009 2010 
O/o # O/o # O/o # O/o 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 
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2011 2012 thru 9-30 
# O/o # O/o 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
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Pending Complaints 
Filed in Previous Fiscal 
Years by Status 

Total complaints from 
previous Fiscal Years 

Total Complainants 

Federal Labor Relations Authority 
No Fear Act Data 

Comparative Data 
Previous Fiscal Year Data 

2007 2008 2009 2010 

3 2 0 0 

1 2 0 0 

Number complaints oendino 
Investigation 0 0 0 0 
Hearing 0 2 0 0 
Final Action 0 0 0 0 
Appeal with EEOC Office 
of Federal Operations 

3 0 0 0 

Complaint Comparative Data 
Investigations Previous Fiscal Year Data 

2007 2008 2009 2010 

Pending Complaints 
Where Investigations 
Exceeds Required Time 
Frames 0 0 0 0 
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2012 
2011 thru 

9-30 

1 0 

1 0 

0 0 
0 0 
0 0 

1 0 

2012 
2011 thru 

9-30 

0 0 
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FEDERAL LABOR RELATIONS AUTHORITY INSTR UC 

TION 

OFFICE OF THE EXECUTIVE DIRECTOR 

WASHINGTON, D.C. 
I FLRA 3700.IB 

SUBJECT: EQUAL EMPLOYMENT OPPORTUNITY 

CHAPTER I: GENERAL PROVISIONS 

A. PURPOSE: This Instruction sets forth the policies and procedures of the Federal 
Labor Relations Authority (FLRA) to promote and achieve equal opportunity in 
employment and personnel practices within the FLRA without regard to race, color, 
religion, sex, national origin, age, or physical or mental disability. In carrying out 
such purpose, all rights created by statute. regulation, collective bargaining agreement 
or case law for the exclusive representative of FLRA employees will be followed. 

B. CANCELLATION: This cancels FLRA Instruction, FLRA 3700. IA, issued April 11, 
1986. 

C. SCOPE: This Instruction applies to all employees of the FLRA and those individuals 
who apply for employment with the FLRA. 

D. REFERENCES: 

a. Executive Order 11478 of August 8, 1969, as amended; 

b. Public Law 88-352, Title VII of the Civil Rights Act of 1964, as amended (42 
U. S.C. § 2000(e)-16); 

c. Public Law 93-I 12, The Rehabilitation Act of 1973, as amended (29 U.S.C. 
§§ 79I and 794(a)); 

d. Public Law 93-259, The Equal Pay Act of 1963, as amended (29 U.S.C. 
§ 206(d)); 

e. Public Law 93-259, Section 15 of the Age Discrimination in Employment Act 
of 1967, as amended (29 U.S.C. § 633(a)); 

f The Equal Employment Opportunity Commission (EEOC) Federal Sector 
Complaint Procedures (29 C.F.R. Part 1614); and 
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DISTRIBUTION: All Offices OP!: EEO 

g. The EEOC Management Directive, MD-I JO (November 9, 1999). 

E. POLICY: It is the policy of the FLRA to provide equal employment opportunity 
(EEO) for all persons; to prohibit discrimination in employment because of race, color, 
religion, sex, national origin, age or disability; to promote the full realization of EEO 
through a continuing affirmative program; and to resolve complaints at the earliest 
possible stage. This policy is an integral part of every aspect of the FLRA' s personnel 
management program and is intended to help resolve, overcome and/or eliminate 
problems affecting employment of qualified applicants, the advancement and treatment 
of employees, and the delivery of program services to the public. While it is also the 
FLRA' s policy to prohibit discrimination in employment because of marital status, 
sexual orientation or political aftiliation, redress for such alleged discrimination must 
be pursued through existing appeals procedures beyond the scope of this Instruction. 

F. RESPONSIBILITY: The responsibility for assuring that equal opportunity is realized 
within the FLRA rests with every employee. The following sets forth specific 
responsibilities for designated officials in discharging specific programmatic aspects of 
the FLRA' s EEO program . 

I. Chairman. The Chairman of the FLRA has the overall responsibility for the 
FLRA' s EEO program and shall: 

a. provide personal leadership in establishing, maintaining and carrying out 
a continuing affirmative program designed to promote equal opportunity 
for all employees and all applicants for employment in every aspect of 
the FLRA' s policies and practices; 

b. provide sufficient resources to carry out a positive, innovative and 
continuing EEO program; and 

c. annually review the EEO program to ensure that its direction, capability 
and results are consistent with the stated equal employment opportunity 
goals of the FLRA. 

2. Director. EEO Affirmative Action Program. 

The Director of Human Resources is delegated the authority to maintain a 
continuing affirmative action program to promote equal employment 
opportunity. FLRA's EEO Affirmative Action Program Director shall report 
directly to the Chairman and develop and implement affirmative plans that: 

-2-
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1. communicate the Agency's EEO policy and program to all sources of job 
candidates; 

2. work with Agency managers to develop solutions to problems of 
recruitment, training, employee utilization, and career advancement with 
other individuals within the FLRA; 

3. train managers and supervisors to ensure their understanding and 
implementation of the EEO affirmative program; 

4. collect and maintain accurate employment information on the race, 
national origin, sex and handicap(s) of its employees to use in studies 
and analyses which contribute affirmatively to achieving the Agency's 
EEO objectives; and 

5. periodically evaluate the sufficiency and responsiveness of the Agency 
Affinnative Action Program and report findings and recommendations to 
the Chairman. 

Director. Egual Employment Opportunity Complaints <EEO). 

The EEO Director is delegated the authority for managing the FLRA' s equal 
employment opportunity complaints programs. The EEO Director shall report 
directly to the Chairman concerning EEO matters, and shall: 

a. develop and implement operating guidelines and instructions for the 
FLRA's EEO complaints programs; 

b. make written materials available to all employees and applicants in 
every FLRA location concerning all established EEO complaints 
programs and the administrative and judicial procedures available to 
them, and post the names and business telephone numbers of all EEO 
counselors at every FLRA location; 

c. 

d. 

e . 

develop EEO complaints reports, as required; 

manage the EEO counseling process, and incorporate alternative dispute 
resolution (ADR) procedures wherever deemed appropriate, to attempt 
to resolve matters at the earliest possible stage and to provide a workable 
process of investigations, dispute resolutions, hearings, as necessary, 
and final decisions; 

participate with the EEO Affirmative Action Director and other public 
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g. 

and private sector employees, groups, and organizations in cooperative 
action to improve employment opportunities for all groups; 

evaluate periodically the sufficiency and responsiveness of the EEO 
complaints program and report findings with recommendations to the 
Chairman; 

evaluate the effectiveness of the FLRA' s non-EEO programs and 
procedures, including general personnel management, the Selective 
Placement Program, the Upward Mobility Program, etc., for factors 
which may impede EEO progress, and propose appropriate corrective 
measures; 

h. participate with the EEO Affirmative Action Director in developing 
solutions to problems of recruitment, training, employee utilization, and 
career advancement with other individuals within the FLRA, including 
the communication of FLRA' s EEO complaints policy to all sources of 
job candidates and solicitation of recruitment assistance from those 
sources on a continuing basis, and the evaluation and training of 
managers and supervisors to ensure their understanding and 
implementation of the EEO complaints policy and program; 

1. ensure that the FLRA makes reasonable accommodation to the religious 
needs of all employees and applicants when such accommodations can 
be made without undue hardship on the FLRA' s business; 

J. when authorized by the Chairman, make the final decision on complaints 
of discrimination, and order such corrective measures as considered 
necessary; and 

k. when not authorized to make the final decision for the Chairman 
concerning issues on complaints of discrimination, review the record of 
a complaint before the final decision is made, and make such 
recommendations to the Chairman, as appropriate. 

4. Equal Employment Opportunitv Counselors. EEO counselors are selected by 
the EEO Director. They make informal inquiries and seek solutions to informal 
complaints. EEO duties and responsibilities are collateral duties which are 
performed in addition to a counselor's regular duties. EEO counselors shall 
receive a minimum of 32 hours of appropriate training prior to assuming their 
counseling responsibilities, and shall receive a minimum of 8 hours of training 
annually. 

5. Equal Employment Opportunity Investigators. EEO investigators, including 
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contract investigators where appropriate, are selected by the EEO Director and 
are responsible for timely investigating formal complaints of discrimination 
submitted by employees or applicants of the FLRA. EEO investigators shall 
receive a minimum of 32 hours of appropriate training prior to performing EEO 
complaint investigations, and shall receive a minimum of 8 hours of training 
annually. 

Managers and Supervisors. All managers and supervisors are responsible for 
promoting and implementing the FLRA' s EEO program in their organizational 
units. They shall: 

a. keep informed of all EEO program policies and procedures; 

b. comply with FLRA EEO policy as set forth in this Instruction; 

c. ensure that employees working as collateral-duty EEO Counselors are 
provided an adequate amount of time to carry out their counseling 
responsibilities in a timely manner; 

d. 

e. 

provide all employees and applicants equal opportunity within the merit 
system in employment, development, career advancement, and treatment 
in their areas of responsibility; 

consult with the FLRA Director of Human Resources and/or the EEO 
Director on personnel management decisions with EEO implications; 

f. provide an atmosphere free from discrimination; 

g. make reasonable accommodation to the religious needs and to the 
known physical or mental limitations of employees and applicants; and 

h. cooperate with EEO Counselors and/or EEO Investigators in carrying 
out their EEO responsibilities. 

7. Employees. Employees shall: 

a. keep informed of all EEO program policies and procedures which affect 
their performance on the job; 

b. cooperate with supervisors and managers in carrying out their 
responsibilities in the EEO Program; 

c. comply with FLRA EEO policy as set forth in this Instruction; 
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d. 

e. 

CHAPTER II: 

provide equal treatment of all individuals with whom they are in 
contact while in the performance of their official duties; and 

cooperate with EEO Counselors and/or EEO Investigators in carrying 
out their EEO responsibilities. 

DISCRIMINATION COMPLAINT PROCEDURES 

A. General Provisions for Processing Complaints. 

1. Coverage. This chapter covers individual and class complaints of employment 
discrimination and retaliation, prohibited by Title VII, as amended, made by 
employees, former employees, and applicants who believe they have been 
discriminated against because of race, color, religion, sex, national origin, age, 
disability, and/or complaints of reprisal, as described below: 

a. Race. Color. Religion. and National Origin. Allegations of 
discrimination filed by members of minority or majority groups and 
allegations of failure to accommodate religious needs . 

b. Sex. Allegations of sex discrimination, including sexual harassment and 
sex-based wage claims, filed by either women or men. 

c. Age. Allegations of age discrimination filed by persons who were at 
least 40 years of age when the action complained of took place. (See 
29 C.F.R. § 1614.201). 

d. Disability. Allegations of discrimination based on physical or mental 
impairment, including alleged failures to make reasonable 
accommodations. (See 29 C.F.R. § 1614.203). 

e. Reprisals. Coercion or Intimidation. Allegations of reprisal, coercion, 
or intimidation made in connection with: (a) opposing employment 
discrimination; (b) seeking EEO counseling; ( c) having filed a complaint 
of discrimination on grounds of race, color, religion, sex, national 
origin, physical or mental disability, or age; or (d) having participated in 
the complaint process. (See Paragraph I below). 

2. Effect of Regulations. This Instruction is intended to supplement the 
procedures found in 29 C.F.R. Part 1614 and in EEOC MD-110. Employees 
are advised to consult these resources as well as this Instruction. In the event 
there is a conflict between the provisions of this Instruction and the applicable 
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OFFICE OF THE CHAIRMAN 

UNITED ST A TES OF AMERICA 

FEDERAL LABOR RELATIONS AUTHORITY 
1400 K STREET N.W. • WASHINGTON, D.C. 20424 

(202) 218-7900 FAX: (202) 482-6778 

www.FLRA.gov 

EEO PROGRAM POLICY STATEMENT 

The purpose of this statement is to reaffirm the commitment of the Federal Labor Relations 
Authority (FLRA) that equal employment opportunity will be available to all employees and applicants 
without regard to race, color, religion, sex, national origin, age, disability, genetic information, marital 
status, sexual orientation or political affiliation. The FLRA's commitment to equal employment 
opportunity extends to all employment programs, practices and decisions including, but not limited to, 
those affecting: recruitment and hiring, promotion, transfers and reassignment, training and career 
development, employment benefits, discipline and separation. 

In keeping with its commitment to equal employment opportunity, it is the policy of the FLRA to 
prohibit discrimination in employment that is based on race, color, religion, sex, national origin, age, 
disability, genetic information, marital status, sexual orientation or political affiliation. Further, it is the 
policy of the FLRA that in employment matters all employees and applicants will have the opportunity 
to compete on a fair.and equal basis without regard to race, color, religion, sex, national origin, age, 
disability, genetic information, marital status, sexual orientation, or political affiliation. 

Be assured that managers at all levels of the FLRA share both this commitment to upholding 
equal employment opportunity within the agency and the responsibility for enforcing equal employment 
opportunity program requirements. 

In the interest of preventing employment discrimination, workplace harassment will not be 
tolerated. Allegations of such harassment will be promptly investigated, and where substantiated, 
appropriate action will be taken. 

All employees and applicants are free to exercise their rights under the statutes that provide for 
equal employment opportunity and prohibit employment discrimination in Federal employment. 
Reprisal against anyone for having engaged in activity protected by those statutes will not be tolerated. 

Complaints of discrimination based on race, color, religion, sex, national origin, age, disability, 
genetic information, or reprisal for protected activity will be processed in accordance with FLRA's 
discrimination complaints procedures. Information regarding the FLRA's equal employment opportunity 
(EEO) discrimination complaints procedures is set forth in FLRA Instruction 3700.lB, which is posted on 
the FLRA's intranet site. Information regarding this process may also be obtained by contacting the 
FLRA's Director of EEO Complaints, Bridget Sisson (202-218-7919). 

Complaints of discrimination based on marital status, sexual orientation, or political affiliation 
should be pursued through the complaint process administered by the U.S. Office of Special Counsel 
(OSC). Information regarding this process can be found on OSC's website at www.osc.gov 

July 19, 2012 
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NO FEAR ACT NOTIC'F 

On May 15, 2002, Congress enacted the "Notification and Federal Employee Antidiscrimination and Retaliation Att of 2002," which is 

now known as the No FEAR Act. One purpose of the Act is to "require that Federal agencies be accountable for violations of 

antidiscrimination and whistleblower laws." Publlc Law 107-174, Summary. In support of this purpose, Congress found that "agencies 

cannot be run effectively lf-tho$e agencies practice or tolerate discrimination." Public Law 107-174, Tltle I, General Provisions, section 

101(1). 

The Act also requires this agency to provide this notice to Federal employees, former Federal employees and applicants for federal 

employment to inform you of the rights and protections available to you under Federal antidiscrimination and whistleblower protection 

laws. 

A Federal agency cannot discrirninate against an employee or applicant with respect to the terms, conditions or privileges of 

employment on the basis of race, color, religion, sex, natlonal origin, age, disability, marital status or political affiliation. Discrimination 

on these bases is prohibited by one or more of the following statutes: 5 U.S.C. 2302(b)(l), 29 U.5.C. 206(d), 29 U.S.C. 631, 29 U.5.C. 

633a, 29 U.S.C. 791 and 42 U.S.C. 2000e-16. 

If you believe that you have been the victim of unlawful discrimination on the basis of race, color, religion, sex, national origin or 

disability, you must contact an Equal Employment Opportunity (EEO) counselor within 45 calendar days of the alleged discr:-iminatory 

action, or, in the case of a personnel action, within 45 calendar days of the effective date of the action, before you can file a formal 

complaint of discrimination with your agency. See, e.g., 29 CFR 1614. If you believe that you have been the victim of unlawful 

discrimination on the basis of age, you must either contact an EEO counselor as noted above or give notice of intent to sue to the Equal 

Employment Opportunity Commission (EEOC) within 180 calendar days of the alleged discriminatory action. If you are alleging 

discrimination based on marital status or political affiliation, you may file a written complaint with the U.S. Office of Special Counsel 

(OSC) (see contact information below). In the alternative (or in some cases, in addition), you may pursue a discrimination complaint by 

filing a grievance through your agency's administrative or negotiated grievance procedures, if such procedures apply and are available. 

A Federal employee with authority to take, direct others to take, recommend or approve any personnel action must not use that 

authority to take or fail to take, or threaten to take or fail to take, a personnel action against an employee or applicant because of 

disclosure of information by that individual that is reasonably believed to evidence violations of law, rule or regulation; gross· 

mismanagement; gross waste of funds; an abuse of authority; or a substantial and specific danger to public health or safety, unless 

disclosure of such information ls specifically prohibited by law and such information is specifically required by Executive Order to be 

kept secret in the interest of national defense or the conduct of foreign affairs. 

Retaliation against an employee or applicant for making a protected disclosure is prohibited by 5 U.S.C. 2302(b)(8). If you believe that 

you have been the victim of whistleblower retaliation, you may file a written complaint (Form OSC-11) with the U.S. Office of Special 

Counsel at 1730 M Street NW., Suite 218, Washington, D.C. 20036-4505 or online through the OSC Website http://vvww.osc.gov. 

Fvt:1Ji;iti()ll hir En;:.:,;r'-';Irn.'., 111 l'rot1'•'h'd .\cli\·it_\ 

A Federal agency cannot retaliate against an employee or applicant because that individual exercises his or her rights under any of the 

Federal anti discrimination or whistleblower protection laws listed above. If you believe that you are the victim of retaliation for 

engaging in protected activity, you must follow, as appropriate, the procedures described in the Antidiscrimination Laws and 

Whistleblower Protection Laws sections or, if applicable, the administrative or negotiated grievance procedures in order to pursue any 

legal remedy. 

D1.'i(:iiili.11ar.\ .·\t·ti(lfl.., 

Under the existing laws, each agency retains the right, where appropriate, to discipline a Federal employee for conduct that is 

inconsistent with Federal Antidiscrimination and Whistleblower Protection Laws up to and including removal. If OSC has initiated an 

investigation under 5 U.S.C. 1214, however, according to 5 U.S.C. 1214(f), agencies must seek approval from the Special Counsel to 

discipline employees for, among other activities, engaging in prohibited retallation. Nothing in the No FEAR Act alters existing laws or 

permits an agency to take unfounded disciplinary action against a Federal employee or to violate the procedural rights of a Federal 

31512013 9:31 AM 
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employee who has been accused of discrimination . 

,\dd iti< lllal l nfor111Jtl( 111 

For further information regarding the No FEAR Act regulations, refer to 5 CFR part 724, as well as the appropriate offices within your 

agency {e.g., EEO/civil rights office, human resources office or \ega\ office). Addition a\ information regarding Federal antidiscr\m\nation, 

whistleblower protection and retaliation laws can be found at the EEOC website http://www.eeoc.gov and the OSC Website at 

http.osc.gov. 

Lxi,->tiug Ri.~hL" l_'.11l:hilll~t·d 

Pursuant to section 205 of the No FEAR Act, neither the Act not this notice creates, expands or reduces any rights· otherwise available 

to any employee, former employee or applicant under the laws of the United States, including the provisions of law specified in 5 u.S.C. 

2302(d) . 

31512013 9:3 l AM 

http://FLRA.GOV
http://www.flra.gov/nofear_notice
http://eeoc.gov
http://http.OSC,gov


• 
UNITED STATES OF AMERICA 

FEDERAL LABOR RELATIONS AUTHORITY 
1400 K Street, NW 

WASHINGTON, D.C. 20424-0001 

OFFICE OF THE CHAIRMAN ANTI-HARASSMENT POLICY 

The Equal Employment Opportunity (EEO) laws that apply to Federal sector employment, i.e., 
Title VII of the Civil Rights Act, the Age Discrimination in Employment Act, the Equal Pay Act, 
the Rehabilitation Act, and the Genetic Information Nondiscrimination Act, prohibit employment 
discrimination based on race, color, sex, religion, national origin, age, disability, and genetic 
infonnation. These EEO laws also prohibit retaliation for EEO activity. Additionally, the 
prohibited personnel practices provisions contained in 5 U.S.C. § 2302 prohibit employment 
discrimination based on marital status and political affiliation and conduct that does not 
adversely affect the performance of an employee or the performance of others. Executive 
Order 13087 prohibits discrimination based on sexual orientation. 

In furtherance of the objective of preventing employment discrimination, it is the policy of the 
FLRA to maintain a work environment free from harassing conduct. Consistent with this policy, 
the FLRA will not tolerate harassing conduct by anyone in the workplace. In addition, 
harassment of anyone on a basis that is protected from discrimination by EEO laws may violate 
law and may subject the Agency and/or the individual harasser to liability for any such unlawful 
conduct. Harassment can be sexual or non-sexual in nature. Harassment is defined as any 
unwelcome verbal or physical conduct based on any characteristic protected by law when: 

• The conduct can reasonably be considered to adversely affect the work environment, or 

• 

An employment decision affecting the employee is based on the employee's acceptance or 
rejection of such conduct. 

Forms of harassment include, but are not limited to: 

1. Verbal: derogatory, provocative, insulting, threatening or suggestive statements, 
innuendoes, epithets, slurs, jokes, or sounds; 

2. Visual/Non-verbal: derogatory posters, cartoons, or drawings; suggestive objects or 
pictures; graphic commentaries; leering; or obscene gestures; 

3. Physical: unwanted physical contact including touching; interference with an individual's 
normal work movement; or assault; and 

4. Other: engaging in or threatening reprisal as a result of a negative response to 
harassment. 

Additionally, sexual harassment includes unwelcome sexual advances, requests for sexual 
favors, or any other visual, verbal, or physical conduct of a sexual nature when: 

1. Submission to the conduct is made either implicitly or explicitly a condition of the 
individual's employment; 

2. Submission to or rejection of the conduct is used as the basis for an employment 
decision affecting the harassed employee; or 

3. The harassment has the purpose or effect of unreasonably interfering with the 
employee's work performance or creating an environment that is intimidating, hostile or 
offensive to the employee. 
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Not all harassment amounts to a violation of the EEO laws. Generally, harassment must be 
severe or pervasive to constitute a violation of law. However, in the interest of stopping 
harassment before it becomes a violation of the EEO laws, the FLRA prohibits not only unlawful 
harassment but all harassing conduct. Accordingly, derogatory, insensitive, abusive, or 
otherwise inappropriate behavior that is based on personal characteristics protected by anti
discrimination laws will not be tolerated regardless of whether it is of a nature or degree that 
would violate law. 

Each employee must exercise his or her own good judgment to avoid engaging in conduct that 
may be perceived by others as harassment. Any employee who believes that s/he is subjected 
to harassment should report it immediately to a supervisor or management official, an EEO 
counselor, a Human Resources representative, or the Inspector General. Failure to report such 
conduct in a timely manner and afford the Agency the opportunity to take corrective action may 
jeopardize any claim that the Agency is responsible for objectionable conduct. 

No employee in this Agency is exempt from this policy. Therefore, no one should allow an 
inappropriate situation to continue by not reporting it, regardless of who is creating that 
situation. 

In response to every claim reported, the Agency will conduct a prompt, thorough and impartial 
investigation and take appropriate corrective and preventative aclion(s) to include, if warranted, 
discipline against anyone engaging in harassment. The confidentiality of anyone who brings a 
claim of harassment or provides information regarding such claims will be protected to the 
extent possible. Employees who make harassment claims and/or participate in investigations 
regarding such claims will not be retaliated against in any way . 

The process outlined above is separate from, and in addition to, the EEO complaint and other 
proceedings available for addressing allegations of employment discrimination. In particular, 
using the process described in this policy to report a claim of harassment does not satisfy any 
requirement for filing an EEO complaint or delay time limits for initiating an EEO complaint. 
Anyone who wants to pursue an EEO complaint alleging workplace harassment based on race, 
color, sex, religion, national origin, age, disability, and genetic information that violates law must 
do so separately and file an EEO complaint in addition to reporting the alleged harassment 
under this policy. 

For your information, any person wishing to initiate an EEO complaint must contact an EEO 
counselor within 45 days from the date of the alleged discriminatory action, the effective date of 
a personnel action alleged to be discriminatory or the date the person knew, or reasonably 
should have known, of the alleged discriminatory action. 

July 29, 201 O 
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CHAPIERI. GENERAL 

Purpose. This Instruction sets forth the FLRA's policy and processes for dealing with 

employee misconduct and/or poor performance, and for furloughing employees for 30 days or 
less because of lack of work or funds. 

Cancellation. This Instruction supersedes FLRA Instructions No. 3810.1, Employee 
Discipline, dated February 13, 1986, and No. 3830. l, Adverse and Performance Based 
Actions, dated February 19, 1986. 

scope. 

1. The formal disciplinary and adverse actions described in this Instruction provide the 

tools and procedures for managers to apply in administering employee discipline. 
Employees who are covered by Chapters II and III of this Instruction generally fit into 
two categories: 

(a) Those who commit serious or repeated acts of misconduct that are 
unacceptable in the work place and that would cause a loss of efficiency if 
allowed to continue; and 

(b) Those who fail to meet performance expectations. (Note: Procedures set 
forth in this Instruction are optional for performance-based problems. 5 CFR 
432 procedures established specifically for performance-based actions are set 
forth in FLRA Instruction 3430.2A) 

2. Actions covered by this Instruction include: 

(a) Reprimands; 

(b) Suspensions; 

( c) Reductions in grade or pay; 

( d) Furloughs of 30 days or less; and 

( e) Removals. 

3. This Instruction does not apply to: 

(a) Suspensions for National Security under 5 U.S.C. 7532; 
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(b) Reductions-in-Force under 5 U.S.C. 3502; 

( c) Reduction in grade back to the grade previously held of a new manager or 
supervisor who fails to successfully complete the one-year probationary 
period under 5 U.S.C. 3321(a)(2); 

(d) An action initiated by the Office of the Special Counsel under 5 U.S.C. 
1215 or actions against Administrative Law Judges under 5 U.S.C. 7521; 
and 

( e) Removal during a probationary or trial period, or during a temporary or 

time-limited appoinlment. 

D. Applicability. This Instruction applies to all FLRA employees in excepted and competitive 

General Schedule positions. It does not apply to employees serving under a temporary or time
limited appointment. With the exception of Chapter 4, Furloughs of 30 Days or Less, it does 

not apply to those who are in a probationary or trial period. For employees in the bargaining 

unit, if any part of this Instruction is in conflict with the collective bargaining agreement. the 
agreement applies. 

E . Policy. The Agency's policy is that: 

1. Supervisors will timely identify and take appropriate action to notify employees of 
conduct and/or performance problems in order to correct the problem using informal 
processes such as counseling, training, and closer supervision. 

2. If good faith efforts to resolve the problem informally fail, or ifthe problem is so severe 

that informal resolution is impractical, supervisors will apply discipline consistently and 
appropriate to the situation. 

3. FLRA will attempt other means of avoiding costs in times of temporary budget 

shortfalls or mission lags so that furloughing employees is a last resort to 
accommodate the temporary deficit. 

F. References. 

I. Title 5 United States Code (U.S.C.) Chapter 75. Adverse Actions; 

2. Title 5 Code of Federal Regulations (CFR) Part 752, Adverse Actions; 

" o . FLRA Instruction No. 3771, Administrative Grievance System; 
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4. FLRAIUAE Collective Bargaining Agreement; 

5. FLRA Instruction No. 3430.2A, dated August 19, 1998, General Schedule 
Perfonnance Management Plan; and 

6. FLRA Instruction 3431.2, dated October 1, 1996, Performance Management for the 
Senior Executive Service. 

G. Definitions. 

1. Adverse action refers to suspensions for more than 14 days, reductions in grade or pay, 
furloughs for 30 days or less, and removals. 

2. Current continuous employment means a period of employment immediately 
preceding a suspension action in the same or similar position without a break in 

Federal civilian employment of a workday. 

3. J2i!Y means calendar day. 

4. Disciplinary action refers to reprimands and suspensions of 14 days or less. 

5 . Employee, for purposes of Chapters 2 and 3, means: 

a. An individual in the competitive service who: 

( 1) is not serving a probationary or trial period under an initial 
appointment; and 

(2) has completed one year or current continuous employment under other 

than a temporary appointment limited to one year or less. 

b. A preference eligible in the excepted service who has completed one year 

of current, continuous employment in the same or similar positions. 

c. An individual in the excepted service other than a preference eligible who: 

(!) 

(2) 

is not serving a probationary or trial period under an initial 
appointment pending conversion to the competitive service; or 

has completed two years of current continuous service in the same or 
similar positions on other than a temporary appointment limited to two 
years or less . 
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6. Furlough means placing an employee in a temporary status without duties or pay 
because of lack of work or funds or other non-disciplinary reason. 

7. Grade means a level of classification under a position classification system. 

8. Indefinite suspension means the placing of an employee in a temporary status without 
duties and pay pending investigation, inquiry, or other agency action. The indefinite 
suspension continues to an indeterminate period of time and ends with the occurrence 
of the pending conditions set forth in the notice of action which may include the 
completion of any subsequent administrative action. 

9. Pay means the rate of basic pay that is fixed by law or administrative action for 
the position held by the employee. 

1 0. Preference eligible means veterans, spouses, widows, or mothers who meet the 
definition of"preference eligible" in 5 U.S.C. 2108. Preference eligibles are entitled to 
have 5 or 10 points added to their earned scores on a civil service examination, and are 
accorded a higher retention standing in reduction-in-force. Preference does not apply 
to in-service placement actions such as promotions. 

1 1. Reprimand is a formal memorandum -- the least severe form of formal discipline for a 
first or relatively minor offense - that remains in the employee's Official Personnel 
Folder (OPF) for an established period of at least one, but no more than three, years. 
Reprimands may be expunged before their expiration dates if the appropriate 
supervisor determines they should be expunged or the employee leaves the FLRA, 
whichever comes first. 

12. Suspension means placing the employee, for disciplinary reasons, in a temporary 
status without duties and pay. 

CHAPTER II. DISCIPLINARY ACTIONS: 
REPRIMANDS AND SUSPENSIONS OF 14 DAYS OR LESS 

A. Standard for Action. FLRA may reprimand an employee or suspend an employee for 14 
days or less under this Chapter only for such cause as will promote the efficiency of the service. 

B. Procednres. 

1. Supervisorv responsibilities before taking action. 

a . In cases of employee misconduct or poor performance, supervisors should 
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b. 

c. 

d. 

e. 

consider the facts surrounding the circumstances carefully to ensure that formal 

action is warranted. This can include having a discussion with the employee 
and the employee's representative, if any. 

The supervisor or designated FLRA representative should carefully document 

in writing the facts surrounding the offense. This documentation may take the 
form.of a written memorandum or other internal document or may be reflected 
in the written reprimand or notice of proposed action that sets forth the reasons 
for the proposal. 

In choosing the appropriate penalty, the supervisor should consider how he/she 
has treated similar instances of misconduct and/or poor performance in order to 
apply discipline consistently. Supervisors also must consider the Douglas 
Factors that are set forth herein as Appendix A. 

If the supervisor, after discussion with the Human Resources Division (HRD), 
detern1ines that formal action is not required, management should document the 

occurrence and the reasons for the decision in a memorandum for record. The 
memorandum is not filed in the employee's OPF, but is retained in a separate 

agency file in case the problem continues or recurs within a one year period. 

Copies of the memorandum should be provided to the employee or the 
employee representative, if the employee designates a representative. 

When the supervisor, in close coordination with the HRD, decides that formal 
discipline is warranted, he or she prepares appropriate notice -- which, for a 
reprimand, is a notice of reprimand; and, for a suspension from duty without 

pay for up to fourteen days, is a notice of proposed action. 

2. Employee entitlement. 

a. An employee reprimanded under this Chapter is entitled to a written reprimand 

that provides both specific information regarding the offense that is the basis for 
the reprimand and the length of time (one to three years) that the reprimand will 
remain in the employee's OPF. 

b. An employee suspended under this Chapter is entitled to: 

(I) Notice of the proposed suspension. The written notice shall inform the 
employee of the nature of the offense in enough detail that the employee 

can respond to the charges. It informs the employee of the specific 
duration of the advance notice period, of the proposed suspension, and 
of his or her right to review the material that is relied upon to support 
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(2) 

(3) 

(4) 

the reasons for the action given in the notice. 

Representation. An employee whose suspension is proposed is entitled 

to be represented by an attorney or other representative. FLRA may 
disallow an employee's representative ifthe representative's activities 

would cause a conflict of interest or position, or ifrelease from his or 
her official position would give rise to unreasonable costs or whose 
priority work assignments preclude his or her release. 

Employee answer. The employee will be given a reasonable time to 
answer a proposal of suspension, but not less than 24 hours. The 
answer may be presented orally, in writing, or both ways, and may 

include affidavits and other documentary evidence in support of the 
answer. If an employee makes only an oral response, the FLRA 
representative to whom the employee responds summarizes the points 
made by the employee and provide a copy of the summary to the 

employee or the employee's representative, ifthe employee designates 
a representative. 

FLRA decision. The employee will be given a timely written decision. 

In arriving at its written decision, FLRA may consider only the charges 
specified in the notice of proposed suspension and will consider any 
response made by the employee or the employee's representative to 
the designated FLRA representative. The FLRA decision will be to 

impose either the proposed penalty, a lesser penalty, or no penalty at 
all. FLRA will deliver the notice of decision to the employee or the 
employee's representative, ifthe employee designates a representative, 

at or before the time the action is to be effective. 

C. Introduction of Medical Evidence. 

1. If the employee wishes FLRA to consider any medical problem which 
contributed to the conduct or performance problem, the employee will be given a 
reasonable time to provide medical documentation in accordance with the applicable 

provisions of 5 CFR Part 339. Whenever possible, the employee will provide the 
medical documentation within the time limits allowed for the response to the proposed 

action. 

2. After its review of medical evidence, FLRA is authorized by 5 CFR 339.301 - 304 to 
offer an agency-sponsored medical examination. In this case, FLRA will name the 
physician and pay for the costs associated with the examination. If FLRA determines 
that an agency-sponsored examination is necessary to make an informed decision 
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D. 

E. 

regarding the proposed action, FLRA will notify the employee in writing of the reasons 
for requiring the examination and the consequences if the employee fails to comply. 

Employee Right to File a Grievance. Employees may not grieve a proposed disciplinary 
action. Employees against whom formal disciplinary action, including a reprimand, is affected 
may file a grievance. UAE bargaining unit members who are disciplined under this Chapter 
under circumstances that fall within the scope of the collective bargaining agreement may file a 
grievance using the procedures set forth in the FLRA/UAE Agreement only. Non-bargaining 
unit employees must use the FLRA Administrative Grievance Procedure that is set forth in 
FLRA Instruction No. 3771. 

Agency Records. 

1. FLRA will maintain copies of the written summary of the investigation of misconduct, if 
any, or instances of poor performance; the notice of proposed action; the summary of 
the employee's oral response and/or the employee's written response; the notice of 
decision; and any other material documenting the action in an Agency disciplinary action 
file maintained in the HRD. 

2. Reprimands will state the duration (from one to three years) in which the 
reprimand will remain a part of the Employee's Official Personnel Folder (OPF) . 
Reprimands are temporary documents and, as such, are filed on the left side of the 
OPF. Reprimands must be removed from the OPF at the expiration date, at the time 
the employees leaves FLRA, if the supervisor decides before the scheduled expiration 
date that the record should be expunged, or ifthe reprimand is canceled due to an 
employee grievance or complaint. 

3. Suspensions are documented by Standard Forms (SFs) 50, which are permanent 
records filed on the right side of the employee's OPF. Suspension SFs 50 are 

removed from the OPF only if the action is canceled or the suspension is 
mitigated due to an employee grievance or complaint. 

CHAPTER III. ADVERSE ACTIONS: REMOVAL. REDUCTION IN GRADE. PAY. AND 
SUSPENSION FOR MORE THAN 14 DAYS 

A. Standard for Action. FLRA may remove an employee from Federal service, reduce an 
employee in grade and/or pay, or suspend the employee for more than 14 days for misconduct 
or poor performance under this Chapter only for such cause as will promote the efficiency of 
the service . 

9 
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Procedures. 

I. Supervisory responsibilities before taking action 

a. In cases of employee misconduct or poor performance, supervisors must gather 
and consider the facts surrounding the circumstances carefully to ensure that 

formal action is warranted. 

b. The supervisor or designated FLRA representative must carefully 
document in writing the facts surrounding the offense or the instances of poor 
performance. This documentation may take the form of a memorandum or 
other internal document, or a letter of proposed action that sets forth the 
reasons supporting the proposal. 

c. In choosing the appropriate penalty, the supervisor should consider how 
he/she has treated similar instances of misconduct and/or poor performance in 
order to apply discipline consistently. Supervisors also must consider the 

Douglas Factors that are set forth herein as Appendix A. 

d. 

e. 

Supervisors should coordinate with the HRD to determine if this Instruction 
provides the appropriate processes for taking action on a performance 
problem. Examples of reasons that a supervisor would choose this process 
include: a situation that involves both poor performance and misconduct. and a 
situation in which the supervisor wishes to use a history of performance 
problems that extend back beyond one year. If a supervisor takes a 
performance-based action under this Chapter, the supervisor must consider 
whether the employee has had appropriate notice of performance deficiencies 

and a reasonable opportunity to improve the deficiencies before he/she 
proposes an adverse action. As mentioned in the example above, and different 
rrom performance-based actions taken under 5 CFR 4 32, management can 
consider performance deficiencies that occurred further back than one year 

rrom the notice period. Although a supervisor is not required to provide a 
formal opportunity period to improve performance under this Chapter, 
he or she must be prepared to prove that the employee had appropriate notice 
and to justify the action before a third party under the higher "preponderance" 
standard of evidence rather then the "substantial'' standard applied to actions 
taken under 5 CFR 432. 

If the supervisor, in discussion with the HRD, determines that formal action is 
not required, management should document the occurrence and the reasons for 
the decision in a memorandum for record. The memorandum is not flied in the 

employee's OPF, but is retained in a separate agency file in case the problem 

10 



• 

• 

• 

f. 

continues or recurs. Copies of the memorandum should be provided to the 
employee or the employee's representative. 

When the supervisor, in close coordination with the HRD, decides that adverse 

action is warranted, he or she prepares a notice of proposed action. 

2. Employee entitlement. 

a. Notice of proposed action. The employee against whom an adverse action is 
being considered has the right to a written notice of proposed action at least 30 

days before the action will be effected. The notice will explain the offense in 
enough detail that the employee can respond to the charges. It also advises the 
employee of the specific action being proposed and of the employee's and his 

or her representative's right to review the material and records relied upon to 
propose the action. FLRA may not use material that cannot be disclosed to the 
employee, his or her representative, or his or her designated physician under the 
Privacy Act. 

b. Remesentation. An employee covered by this Chapter is entitled to be 
represented by an attorney or other representative. FLRA may disallow an 

employee's representative only ifthe representative's activities might cause a 
conflict of interest or position or whose release from his or her official position 

would give rise to unreasonable costs or whose priority work assignments 
preclude his or her release. 

c. Employee answer. 

( l) FLRA will give the employee, and the employee representative, if any, 
a reasonable amount of official time, to extend over not less than seven 
days, to review the material relied upon to support its proposal and to 
prepare an answer and to secure affidavits, ifthe employee is otherwise 
in a duty status. 

(2) The employee may make an oral response, provide a written response, 
or respond in both ways to a designated FLRA official. 
The employee may provide affidavits or other documentary evidence to 
support the answer. 

(3) FLRA will designate an official to hear the employee's oral response 
who has the authority either to make or recommend a final decision on 
the adverse action. If an employee makes only an oral response, the 

FLRA representative to whom the employee responds should 
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summarize and document the points made by the employee for the 
record and provide a copy of the summary to the employee or the 

employee's representative, ifthe employee designates a representative. 

FLRA decision. In aniving at its decision, FLRA must consider only the 

reasons for the action set fo11h in the notice of proposed action. It must also 
consider any information provided by the employee and the employee's 
representative, if any, in response to the charges. The decision must be to 
impose either the proposed penalty, a lesser penalty, or no penalty at all. 
FLRA will deliver the notice of decision to the employee at or before the time 

that the action will be effected and advise the employee of his or her grievance 
or appeal rights. 

Employee Status During Notice Period. Under ordinary circumstances, an 

employee, whose removal, reduction in grade and/or pay, or suspension, including indefinite 

suspension has been proposed, will remain in a duty status in his or her regular position during 
the advance notice period. If management concludes that the employee's presence in his/her 
position of record may be detrimental to the employee or unduly disruptive to coworkers, 
management may detail the employee to another position during the notice period. In those 

rare circumstances in which the FLRA determines that the employee's continued presence in 
the workplace during the notice period may pose a threat to the employee or others, result in 
loss of or damage to Government property, or otherwise jeopardize legitimate Government 
interests, the FLRA may elect either one or a combination of the following alternatives: 

J. Assigning the employee to duties where he or she is no longer a threat to safety, the 
FLRA mission, or Government property; 

2. Allowing the employee to take leave or carrying him or her in an appropriate leave 
status (annual, sick, leave without pay, or absent without leave if the employee has 
absented himself from the workplace without requesting leave); 

3. Curtailing the notice period when the FLRA can invoke the "crime" provision of 
5 CFR 752.404(d)(l). This provision, which is described below, may be evoked even 

in the absence of judicial action ifthe FLRA has reasonable cause to believe that the 
employee has committed a crime for which a sentence of imprisonment may be 
imposed; or 

4. Placing the employee in a paid, non-<luty status during the notice or proposed action 

period. 

"Crime" Provision. In accordance with 5 CFR 752.404(d)(J), FLRA may except the 30 

days advance written notice if it has reasonable cause to believe that the employee has 
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committed a crime for which a sentence of imprisonment may be imposed and is proposing a 

removal or suspension (including an indefinite suspension). If this is the case, FLRA may 
require the employee to furnish his or her answer to the proposed charges, including affidavits 

and other documentary evidence, within a time that is reasonable under the circumstances -

but not less than seven days. If the circumstances require the employee to be kept away from 
the work site, FLRA may place the employee in a non-duty status with pay for the time 
necessary to effect the action. 

Introduction of Medical Evidence. 

1. If the employee wishes FLRA to consider any medical problem which contributed to 
the conduct or performance problem, the employee will be given a reasonable time to 
provide medical documentation in accordance with the applicable provisions of 5 CFR 
339. Whenever possible, the employee will provide the medical documentation within 

the time limits allowed for the response to the proposed action. 

2. After its review of medical evidence, FLRA is authorized by 5 CFR 339.301 - 304 to 
require an agency-sponsored medical examination. In this case, FLRA will name the 
physician and .pay for the costs associated with the examination. IfFLRA determines 
that an agency-sponsored examination is necessary to make an informed decision 

regarding the proposed action, FLRA will notify the employee in writing of the reasons 

for requiring the examination and the consequences ifthe employee fails to comply. 

3. If the employee has the requisite years of service under either the Civil Service 

Retirement System or the Federal Employees Retirement System, FLRA will provide 
the employee with information regarding disability retirement. In doing so, FLRA will 
remain aware of its affirmative obligations under the provisions of 19 CFR 1613.704, 

that require reasonable accommodation of a qualified employee who is disabled. 

4. In accordance with 5 CFR 83 l.50l(d), an employee's application for disability 
retirement will not preclude or delay any other appropriate personnel action. 5 CFR 
83 1.1203 describes the basis under which FLRA will file an application for disability 

retirement on behalf of the employee. 

Employee Grievance and Appeal Rights. An employee may not grieve or appeal a 
proposed action. An employee against whom action is taken under this Chapter is entitled to 

appeal the action to the Merit Systems Protection Board (MSPB). If the FLRA/UAE 
collective bargaining agreement includes appealable actions in the scope of the negotiated 
procedure, a bargaining unit employee may grieve or appeal, but not both. 

Agency Records. 

13 



• 

• 

• 

I. FLRA will maintain copies of the written summary of the investigation. if any; the notice 
of proposed action; the summary ofthe employee's oral response, if any; the 
employee's written response, if any: the notice of decision; and any other material 
documenting the disciplinary action. 

2. Suspensions, reductions in grade and/or pay, and removals are documented on 
Standard Forms (SFs) 50, which are permanent records filed on the right side of the 
employee's OPF. 

CHAPTER IV. FURLOUGHS FOR 30 DAYS OR LESS 

A. Standard for Action. FLRA may take action under this Chapter for reasons of lack of money 
or work. 

B. Procedures. When FLRA decides that it must furlough employees for 30 days or less, it will 
follow procedures described below: 

1 . Notice of proposed furlough. 

2. 

a . Employees are entitled to 30 days advance written notice of a pending 
furlough of 30 days or less. The notice will include the employee's and 
the employee representative's, if any, right to review the material relied 
upon to determine that the furlough is necessary. 

b. When some but not all employees in a competitive level are being 
furloughed, the notice of proposal will state the basis for selecting 
particular employees for furlough, as well as the basis for the furlough. 

c. The advance written notice and opportunity to answer are not required 
for furloughs without pay caused by unforeseeable circumstances such as 
sudden emergencies requiring immediate curtailment of activities or acts 
of nature. 

Representation. An employee covered by this Chapter is entitled to be represented by 
an attorney or other representative. FLRA may disallow an employee's representative 
ifthe representative's activities might cause a conflict of interest or position or whose 
release from his or her official position would give rise to unreasonable costs or whose 
priority work assignments preclude his or her release . 
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c. 

3. Employee's answer. 

a. Except as provided above, FLRA will give the employee a reasonable amount 

of official time to review the material relied upon to support the proposed 
furlough and to reply orally, in writing, or both ways. 

b. FLRA will designate an official to hear the employee's oral response who 
has the authority either to make or recommend a final decision on the 
furlough action. If an employee makes only an oral response, the FLRA 
representative to whom the employee responds must summarize and document 

the points made by the employee for the record and provide a copy of the 
summary to the employee and the employee's representative, if any. 

4. FLRA decision. In arriving at its decision, FLRA will consider only the reasons for 
action set forth in the notice of proposed action. It will also consider any information 

provided by the employee and the employee's representative, ifany, in response to the 
proposed notice. FLRA will deliver the notice of decision to the employee at or before 

the time that the furlough will be effected and advise the employee of his or her appeal 
rights. 

Employee Appeal Rights. An employee against whom action is taken under this Chapter is 
entitled to appeal the action to the MSPB. 

D. Agency Records. 

]. 

2. 

FLRA will maintain copies of the notice of proposed action; the summary of the 
employee's oral response, if any; the employee's written response, if any; the notice of 
decision; and any other material documenting the furlough. 

Furloughs are documented on Standard Forms (SFs) 50, which are permanent records 
filed on the right side of the employee's OPF . 
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CHAPTER V. PROGRAM ADMINISTRATION AND EVALUATION 

The HRD administers and evaluates these programs and sets forth the policies and procedures set forth 
in this Instruction. Questions and suggestions for improvements are welcome and should be directed to 

theHRD. 

This Instruction is effective September 2, 1998. 

_____ Signed ___ _ 

Solly Thomas, Executive Director 

APPENDIX A., Douglas Factors 
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APPENDIX A. DOUGLAS FACTORS 

Dou~las Factors are the factors set forth by the Merit Systems Protection Board in its precedent setting 

case, Douglas vs Veteran's Administration, 5 M.S.P.R. 280 (1981). Supervisors must consider 

Douglas Factors when deciding appropriate penalties for employee misconduct, as follows: 

(1) Nature and seriousness of the offense and its relation to the employee's 

duties, position, and responsibilities; 

(2) Employee's job level and type of employment, including fiduciary roles, 

contacts with the public, and prominence of the position; 

(3) Employee's past disciplinary record; 

( 4) Employee's past work performance, including length of service, ability to get along with 

fellow workers, ability to do the work. and dependability; 

(5) Affect of the offense on the employee's ability to perform effectively and 
the supervisor's confidence in the employee; 

(6) 

(7) 

(8) 

(9) 

(10) 

(11) 

Consistency of the penalty with those imposed upon other employees for same or 

similar offenses; 

Notoriety of the offense and its impact upon the FLRA's reputation; 

Clarity with which the employee was on notice that he or she was violating rules and 

had been warned about the misconduct or performance; 

Potential for the employee's rehabilitation; 

Mitigating circumstances such as unusual job tensions or sexual 

harassment; and 

Adequacy and effectiveness of alternative sanctions to deter such future 

misconduct or poor performance . 
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FEDERAL LABOR RELATIONS AUTHORITY 

Training Plan (Rights and Remedies under Federal Anti-discrimination and 
Whistleblower Laws) 

Purpose and Background 

The following training plan was developed in response to the requirement in section 201 
of the Notification and Federal Employees Antidiscrimination and Retaliation Act of 
2002 (NoFEAR Act or Act) (5 U.S.C. §2301 note) that each Federal agency provide 
training to its employees regarding the rights and remedies applicable to such employees 
under the Federal anti-discrimination and whistleblower laws. Pursuant to regulations 
issued by the Office of Personnel Management (OPM) implementing the requirements of 
section 201 of the Act, each Federal agency is required to develop a written plan to train 
all of its employees, including managers and supervisors, regarding those matters. 5 
C.F.R. § 724.203. 

Scope of Training 

Training regarding rights and remedies under Federal anti-discrimination and 
whistle blower laws will be provided to all employees of the Federal Labor Relations 
Authority, including managers and supervisors . 

Instructional Material and Method of Training 

The training provided is a computer-based program. Although the course is self-paced, 
employees are directed to complete it by the applicable deadlines prescribed in 
accordance with OPM's regulations. 

From 2006 through FY 2012, the course used was developed by, and procured from, the 
United States Department of Agriculture (USDA) Graduate School. The course was 
delivered by means of a network CD ROM that is downloaded onto the Agency's intranet 
system and taken by participants using their work station computers. The course material 
consisted of a series of screens that provide information on the following: the 
background of the No FEAR Act, an overview of the provisions and requirements of the 
Act, employee rights and available remedies under Federal anti-discrimination laws, 
employee rights and available remedies under Federal whistleblower and retaliation laws, 
and data posting requirements under the NoFEAR Act. The course material also 
included: links to relevant authorities and information sources, examples and 
illustrations, and tests. 

In the training cycle that began with Fiscal Year 2013, the training course used is one 
developed by and procured from Federal Personnel Management Institute (FPMI). The 
training is accessible to employees via internet with a link to the training course provided 
to all employees, including managers and supervisors. The course agenda covers the 
following topics: basic requirements of the NoFEAR Act; Anti-discrimination laws and 
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regulations; the bases for illegal discrimination; the EEO and whistle-blower complaint 
processes; and Alternative Dispute Resolution (ADR). 

Training schedule 

Completion date for the initial training was December 17, 2006. 

Completion date for subsequent training of all employees-no later than December 17, 
2008, and every two years thereafter. 

Completion date for new employees coming on board during each two-year training cycle 
subsequent to the biennial training completion date-no later than 90 days after their 
appointment. 

Means of documenting completion of training 

The participant executes a certification screen at the end of the course and a printed copy 
is forwarded to the Director, EEO Complaints. Copies of the certifications will be 
maintained in the EEO files as well as the training files. 

Periodic review of training plan 

This training plan has been, and will be, reviewed periodically and, as necessary, revised . 
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Jacqueline A. Berrien, Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Chair Berrien: 

;.J 
C) 

Pursuant to section 203 of the Notification and F•ederal Employee Anti-Discrimination 
and Retaliation Act of 2002, P. L. 107-174 ("the No FEAR Act"), the Federal Mine Safety and 
Health Review Commission ("Commission") is submitting the following report. 

The Commission is pleased to report that it had no reportable activity, i.e., no cases or 
complaints pending or resolved, nor any employees disciplined under the Federal Anti
Discrimination Laws and Whistleblower Protection Laws, for fiscal year 2012. Website data 
postings pursuant to the No FEAR Act can be found at www.frnshrc.gov/reports. Accordingly, 
no budget adjustment will be necessary to comply with the reimbursement requirement under the 
No FEAR Act. All Commission employees have been informed in writing that discrimination in 
any form will not be tolerated and that sanctions up to removal exist. 

The Commission administers the Disciplinary/Adverse Action Program in accordance 
with 5 C.F.R. Part 752. Disciplinary action against employees for conduct inconsistent with the 
Federal Anti-Discrimination Laws and Whistleblower Protections or for conduct which 
constitutes a prohibited personnel practice would be det~:rmined based on the circumstances. In 
addition, the Commission has instituted two Performanc•e Management System Policies that 
specifically prohibit the discriminatory use of the perfonnance evaluation system by managers. 
The Commission also has adopted in full the No FEAR Act Advisory Guidelines and 
Disciplinary Best Practices issued by the Office of Personnel Management. 
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Jacqueline A. Berrien, Chair 
U.S. Equal Employment Opportunity Commission 
Page 2 

The Commission offered refresher No FEAR Act training to all its employees by the end 
of December 2012. It has trained and will continue to train new employees within 90 days of 
hire. The Commission's training plan is attached. In addition, the Commission re-issued its 
annual No FEAR Act Notice, attached, which was sent dectronically and distributed in hard 
copy to all personnel by the end of December 2012, and to all new employees within 90 days of 
hire. The Commission plans on providing its biannual refresher No FEAR Act training to all of 
its employees by the end of December 2014. 

If any further information is needed, please have a member of your staff contact 
Ms. Elizabeth Ebner, EEO Director, at 202-434-9935. 

Sincerely, 

M?f'7l~ 
Chairman 

Enclosures 



Training Plan for Implementing No FEAR Act 

I.. Requirements 

A. The Notification and Federal Employee Anti-Discrimination Act of2002 (No 
FEAR Act) requires Federal agencies to train all employees, including supervisors, on their 
rights and remedies under the federal anti-discrimination and whistleblower protection laws. 

B. Agencies were required to train all current employees by December 17, 2006. 
New employees must be trained within 90 days of hire. 5 C.F.R. § 724.203. 

C. Agencies must provide refresher training to all employees every two years. Id. 

II. The Commission's Training Plan 

A. Training will cover all anti-discrimination laws and whistleblower protection 
laws. Anti-Discrimination laws include those laws that prohibit harassment and other forms of 
discrimination on the basis ofrace, color, religion, sex, national origin, age, disability, genetic 
information, marital status, or political affiliation. Whistleblower Protection laws include those 
laws that prohibit retaliation against an employee for disclosure of information that the 
individual reasonably believes is evidence of a violation of a law, rule or regulation; gross 
mismanagement; gross waste of funds; an abuse of authority; or a substantial and specific danger 
to public health or safety. The training also addressed the fact that an agency cannot retaliate 
against a person for exercising his or her rights under th~~ anti-discrimination or whistleblower 
protections laws. 

B. In 2006 and 2008, the Commission contracted with contractor Brightline 
Compliance to provide on-line training. Training was documented by collection of completion 
certificates generated by the on-line training program from all employees. 

C. For 2010, the Commission provided video No FEAR Act training, which covered 
all topics set forth in 11.B., to all its employees. Training was documented by certificate of 
completion or an attendance sheet attesting to course completion. The Commission had 100% 
participation in the No FEAR Act training. 

D. For 2012, the Commission provided live or videoconferenced No FEAR Act 
training, which covered all topics set forth in 11.B., to all its employees. Training was 
documented by certificate of completion or an attendance sheet attesting to course completion. 
The Commission had 100% participation in the No FEAR Act training. 

E. New employees will be provided with on·.Jine or video No FEAR Act training 
within 90 days of hire. The No FEAR Act training will be given every two years to all 
employees. 



F. Video or on-line training course will be c:ompliant with section 508 of the 
Rehabilitation Act. 



FEDERAL MINE SAFETY AND HEAL TH REVIEW COMMISSION 

NO FEAR ACT NOTICE 

On May 15, 2002, Congress enacted the "Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002,"' Public Law 107-174, 116 Stat. 566, 
which is now known as the No FEAR Act. One purpose of the Act is to "require that 
Federal agencies be accountable for violations of antidiscrimination and whistleblower 
protection laws." Public Law 107-174, Summary. In support of this purpose, Congress 
found that "agencies cannot be run effectively if those agencies practice or tolerate 
discrimination." Public Law 107-174, Title I, Gtmeral Provisions, section 101(1). 

The Act also requires this agency to provide this notice to Federal employees, 
former Federal employees and applicants for Federal employment to inform you of the 
rights and protections available to you under Federal antidiscrimination and 
whistleblower protection laws. 

Antidiscrimination Laws 

A Federal agency cannot discriminate against an employee or applicant with 
respect to the terms, conditions or privileges of employment on the basis of race, color, 
religion, sex, national origin, genetic information, age, disability, marital status or 
political affiliation. Discrimination on these bases is prohibited by one or more of the 
following statutes: 5 U.S.C. 2302(b)(l), 29 U.S.C. 206(d), 29 U.S.C. 631, 29 U.S.C. 
633a, 29 U.S.C. 791 and 42 U.S.C. 2000e-16., 42 U.S.C. 2000ff. 

If you believe that you have been the victim of unlawful discrimination on the 
basis of race, color, religion, sex, national origin or disability, you must contact an Equal 
Employment Opportunity (EEO) counselor within 45 calendar days of the alleged 
discriminatory action, or, in the case of a personnel action, within 45 calendar days of the 
effective date of the action, before you can file a formal complaint of discrimination with 
your agency. See. e.g. 29 CFR 1614. At the Commission, you must contact the EEO 
Director within the 45 day limit, who will arrange for an EEO counselor to notify you. If 
you believe that you have been the victim of unlawful discrimination on the basis of age, 
you must either contact the EEO Director as noted above or give notice of intent to sue to 
the Equal Employment Opportunity Commission (EEOC) within 180 calendar days of the 
alleged discriminatory action. If you are alleging discrimination based on marital status 
or political affiliation, you may file a written complaint with the U.S. Office of Special 
Counsel (OSC) (see contact information below). In the alternative (or in some cases, in 
addition), you may pursue a discrimination complaint by filing a grievance through your 
agency's administrative or negotiated grievance procedures, if such procedures apply and 
are available. 
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Whistleblower Protection Laws 

A Federal employee with authority to take, direct others to take, recommend or 
approve any personnel action must not use that authority to take or fail to take, or threaten 
to take or fail to take, a personnel action against an employee or applicant because of 
disclosure of information by that individual that is reasonably believed to evidence 
violations oflaw, rule or regulation; gross mismanagement; gross waste of funds; an 
abuse of authority; or a substantial and specific clanger to public health or safety, unless 
disclosure of such information is specifically prohibited by law and such information is 
specifically required by Executive order to be kept secret in the interest of national 
defense or the conduct of foreign affairs. 

Retaliation against an employee or applicant for making a protected disclosure is 
prohibited by 5 U.S.C. 2302(b)(8). If you believe that you have been the victim of 
whistleblower retaliation, you may file a written complaint (Form OSC-11) with the U.S. 
Office of Special Counsel at 1730 M Street NW., Suite 218, Washington, DC 20036-
4505 or online through the OSC Web site-http://www.osc.gov. 

Retaliation for Engaging in Protected Activity 

A Federal agency cannot retaliate against an employee or applicant because that 
individual exercises his or her rights under any of the Federal antidiscrimination or 
whistleblower protection laws listed above. If you believe that you are the victim of 
retaliation for engaging in protected activity, you must follow, as appropriate, the 
procedures described in the Antidiscrimination Laws and Whistleblower Protection Laws 
sections or, if applicable, the administrative or negotiated grievance procedures in order 
to pursue any legal remedy. 

Disciplinary Actions 

Under the existing laws, each agency retains the right, where appropriate, to 
discipline a Federal employee for conduct that is inconsistent with Federal 
Antidiscrimination and Whistleblower Protection Laws up to and including removal. If 
OSC has initiated an investigation under 5 U.S.C. 1214, however, according to 5 U.S.C. 
1214(f), agencies must seek approval from the Special Counsel to discipline employees 
for, among other activities, engaging in prohibite:d retaliation. Nothing in the No FEAR 
Act alters existing laws or permits an agency to take unfounded disciplinary action 
against a Federal employee or to violate the procedural rights of a Federal employee who 
has been accused of discrimination. 
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Additional Information 

For further information regarding the No FEAR Act regulations, refer to 5 CFR 
part 724, as well as the office of the EEO Director within your agency. Additional 
information regarding Federal antidiscrimination, whistleblower protection and retaliation 
laws can be found at the EEOC Web site -http://www.eeoc.gov and the OSC Web site -
http://www.osc.gov. 

Existing Rights Unchanged 

Pursuant to section 205 of the No FEAR Act, neither the Act nor this notice 
creates, expands or reduces any rights otherwise available to any employee, former 
employee or applicant under the laws of the United States, including the provision of law 
specified in 5 U.S.C. 2302(d). 

FOR FURTHER INFORMATION CONTACT: Elizabeth Ebner, EEO Director, 
Federal Mine Safety and Health Review Commission, 1331 Pennsylvania Avenue, NW, 
Suite 520N, Washington, DC 20004-1710, telephone 202-434-9935; FAX: 202-434-
9944. 
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BOARD OF GOVERNORS 
OF THE 

FE D ERAL R E S ERVE SYSTEM 
WASHINGTON, 0. C. i!O!l!ll-0001 

April 18, 2013 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, D.C. 20507 

Dear Madam Chair: 
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On behalf of the Board of Governors of the Federal Reserve System, I am submitting the 

ninth annual report pursuant to the requirements of Section 203(a) of the Notification and 

Federal Employee Anti-discrimination and Retaliation Act of2002 (No FEAR Act), Public Law 

107-174. In accordance with Section 203(b) of the No FEAR Act, this report includes data for 

fiscal year 2012. 

Enclosures: 

FY 2012 No FEAR Act Congressional Report 
FY 2012 No FEAR Act Report 
Federal Reserve Board Training Plan 



BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM 
Ninth Annual No FEAR Act Report 

Fiscal Year 2012 

The Board of Governors of the Federal Reserve System (Board) hereby submits this 
Ninth Annual Report pursuant to the requirements of Section 203 of the Notification and 
Federal Employee Antidiscrimination and Retaliation Act of2002 (No FEAR Act), 
Public Law 107-174. In accordance with Section 203(a) of the No FEAR Act and its 
regulations there-under (5 C.F.R. § 724.302), this Ninth Annual Report is being 
forwarded to the Speaker of the House of Representatives, the President pro tempore of 
the Senate, the Committee on Governmental Affairs of the Senate, the Committee on 
Government Reform of the House of Representatives, each committee of Congress with 
jurisdiction relating to the Board, the Equal Employment Opportunity Commission, and 
the Attorney General of the United States, and the Director of the Office of Personnel 
Management. 

The Board responds to the items listed in Section 203(a) (1) through (8) of the No FEAR 
Act and 5 C.F.R. § 724.302 as follows: 

(1) The number of cases in Federal court pending or resolved in each fiscal year 
and arising under each of the respective provisions of the Federal 
Antidiscrimination Laws and Whistleblower Protection Laws applicable to the 
agency as defined in 5 C.F.R. § 724.102 in which an employee, former Federal 
employee, or applicant alleged a violation(s) of these laws, separating data by 
the provision(s) of law involved; 

Fiscal Year 2012 

Basis of Actions 
Total Cases Pending or 

Resolved 

29 U.S.C. § 633a (Age) 1 

42 U.S.C. § 2000e-16 ( Race, 
Color, Religion, Sex, or National 2 

Origin) 

29 U.S.C. § 206 (Equal Pay Act) 1 

29 U.S.C . § 791 (Disability) 1 



(2) In the aggregate, for the cases identified in paragraph (1), above, and separated 
by provision(s) of law involved: 

(i) The stztus or disposition (including resolved); 

Fiscal Year 2012 
Status or OlsnoAltlon: Pendna 

Basis of Actions 
29 U.S.C. § 633a (Aae) 0 

42 U.S.C. § 2000e-16 (Race, 
Color, Religion, Sex, or National 1 

Oriain) 
29 U.S.C. § 206 (Eaual Pav) 1 
29 U.S.C . § 791 (Disabiltiy) 0 

Resolved 
Basis of Actions 

29 U.S.C. § 633a CAae) 1 
42 U.S.C. § 2000e-16 (Race, 

Color, Religion, Sex, or National 1 
Oriain) 

29 U.S .C. § 791 (Disabiltiy) 1 

(ii) The amount of money required to be reimbursed to the Judgment Fund by 
the agency for payments as defined in 5 C.F.R. § 724.102; 

None 

(iii) The amount of reimbursement to the Fund for attorney's fees where such 
fees have been separately designated; 

None 

(3) In connection with cases identified in paragraph (1), above, the total number of 
employees in each fiscal year disciplined as defined in 5 C.F.R. § 724.102 and 
the specific nature, e.g., reprimand, etc., of the disciplinary actions taken, 
separated by the provision(s) of law involved; 

None 

(4) The final year-end data about discrimination complaints for each fiscal year 
that was posted in accordance with Equal Employment Opportunity 
Regulations at subpart G of title 29 of the Code of Federal Regulations 
(implementing section 301(c)(l)(b) of the No FEAR Act); 

2 



Attached is a copy of the No FEAR Act FY 2012 data posted on the Board's public 
website. 

(5) Whether or not in connection with cases in Federal court, the number of 
employees in each fiscal year disciplined as defmed in 5 C.F.R. § 724.102 in 
accordance with any agency policy described in paragraph (6), below. The 
specific nature, e.g., reprimand, etc., of the disciplinary actions taken must be 
identified. 

None 

(6) A detailed description of the agency's policy for taking disciplinary action 
against Federal employees for conduct that is inconsistent with Federal 
Antidiscrimination Laws and Whistleblower Protection Laws or for conduct 
that constitutes another prohibited personnel practice revealed in connection 
with agency investigations of alleged violations of these laws; 

The Board does not have a separate policy for disciplining Board employees found 
to have committed practices referenced above. However, the Board's disciplinary 
policies, the Disciplinary Actions Policy and the Adverse Action Policy, will be 
used to discipline such employees. • 

Under the Disciplinary Actions policy, the Board may take progressive discipline to 
correct unsatisfactory conduct or other work-related problems. Progressive 
discipline is the application of graduated actions in disciplinary cases. It can 
include, where appropriate, oral counseling, written warnings, and suspensions of 14 
calendar days or less. Under the Adverse Action Policy, adverse action against an 
employee may be in the form of discharge, removal, or suspension without pay for a 
period of more than 14 calendar days, or a reduction in grade or pay. 

(7) An analysis of the information provided in paragraphs (1) through (6), above, 
in conjunction with data provided to the Equal Employment Opportunity 
Commission in compliance with 29 C.F.R. § 1614. Such analysis must include: 
(i) An examination of trends; (ii) Causal analysis; (ill) Practical knowledge 
gained through experience; and (iv) Any actions planned or taken to improve 
complaint or civil rights programs of the agency with the goal of eliminating 
discrimination and retaliation in the workplace; 

During FY 2012 the Board's EEO staff counseled 54 pre-complaints, of which 12 
entered the formal complaint process compared to 58 pre-complaint counseling 
sessions in FY 2011 with 10 formal complaints filed. 

An analysis of complaints filed identified an increase in the following bases: age, 
race, reprisal and non-sexual harassment. The EEO staff and the Employee 
Relations staff continue to focus on effective counseling in an attempt to reach 
resolutions through mediation and facilitated discussions between parties involved. 
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Also the counselors worked with management and employees to address effective 
ways to address complaints that did not enter the formal process. 

In FY 2012, the Board conducted management training which focused on building 
respect in a diverse workplace, harassment awar~ness and prevention, and strategic 
diversity management competencies. Additional training was also provided on 
workplace related policies, effective coaching for development and effective 
communications with a focus on feedback techniques, team building and conflict 
resolution. 

In accordance with the No FEAR Act training requirements, the Board will continue 
to provide training via web-base and classroom instruction. The Board issued a 
request for proposal (RFP) for web-based training which will continue the initial 
training modules and add additional EEO subjects, such as disability 
accommodations, GINA, and any updates to Federal employment regulations. The 
responses to the RFP are under review and an award is expected in May 2013. 

In accordance with Board procedures, the Board is reviewing and revising 
employment policies where applicable. Among the policies being updated are 
Adverse Action, Leave, Reasonable Accommodation, EEO, and Sexual Harassment 
(to be renamed) Discriminatory Workplace Harassment. The updated policies are 
scheduled to be released in FY 2013. Updated and revised policies will strengthen 
the processes and procedures in addressing issues pertaining to EEO and other 
related workplace disputes, with the objective of decreasing and/or resolving 
complaints. 

, 
Also, included in the Board's on-boarding process, employees will continue to 
certify receipt and review of the Discriminatory Workplace Harassment which 
includes sexual harassment. The certifications are maintained by the Diversity and 
Inclusion office. 

(8) For each fiscal year, any adjustment needed or made to the budget of the 
agency to comply with its Judgment Fund reimbursement obligation(s) 
incurred under 5 C.F.R. § 724.103. 

None 

(9) The agency's written plan developed under 5 C.F.R. § 724.203(a) to train its 
employees. 

See attached agency No FEAR Act Training Plan. 

Attachments as stated: 

FY 2012 No FEAR Act data posting 
No FEAR Act Training Plan 
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BOARD OF' GOVERNORS 
OF' THE 

FEDERAL RESERVE SYSTEM 
WASHINGTON, D. C. 20551 

No FEAR Act Written Training Plan 
Submitted by 

ADDRESS OFFICIAL CORRESPONDENCE 
TO THE BOARD 

Board of Governors of the Federal Reserve System 

On July 20, 2006, the Office of Personnel Management (OPM) published its final rule 
implementing the training requirements of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act (No FEAR Act). 

The final rule required each agency to develop a written plan for training all of its employees, 
including supervisors and managers. The plan must describe: 

• The instructional materials and method of the training 
• The training schedule, and 
• The means of documenting completion of training 

On December 28, 2006, the Office of Personnel Management issued the final rule regarding 
"Implementations of Title II of the No FEAR Act of 2002 - Reporting and Best Practices." 
Among other things, this final rule requires each agency to provide annual reports on the number 
of items relating to the agency' s implementation of the No FEAR Act, including the agency' s 
written plan. 

This document constitutes the Board of Governors of the Federal Reserve System's (Board) No 
FEAR Act written training Plan. 

I. The instructional materials and method of the training 

The final rules require federal agencies to train all employees on their rights and remedies under 
the federal antidiscrirnination and whistleblower protection laws. Agencies must have trained all 
current employees by December 17, 2006, and all new employees within 90 days of hire. 
Agencies also must provide training to all employees every two years. With these requirements 
in mind, the Board will provide instruction to employees through interactive online No FEAR 
Act training courses. 

As required by the No FEAR Act and the OPM final rule, the Board' s online course teaches our 
employees about their rights and remedies available under the antidiscrimination, retaliation, 
and whistleblower protection laws. With regard to rights under whistleblowing statutes, the No 
FEAR Act provides for notification and training only with regard to a federal statute that is 
inapplicable to employees of the Board. The Federal Deposit Insurance Act and the Inspector 



General Act, however, prohibit retaliation against Board employees if they make a protected 
disclosure of any possible violation of any law or regulation, gross mismanagement, a gross 
waste of funds, and abuse of authority, or a substantial and specific danger to public health or 
safety. Employees who believe they have experienced retaliation for such whistleblowing 
activities have been informed via the required Employee Notification of Rights No FEAR Act 
provision whom to contact. 

The No FEAR Act course: 

• Provides instruction on all topics required by the No FEAR Act and the OPM final rule 
• Provides supervisors and managers additional instruction on their responsibilities 
• Allows users to interact with a series of audio-visual scenarios so that they are 

continually engaged in the learning process 
• Provides a quiz based on training content 
• Portal for employees to submit questions to the EEO office based on training content 

II. The training schedule 

The Board has conducted required EEO Training for all employees since 1979. We have 
maintained completion records through our training course data base. The Board also provides 
specific EEO training for supervisory employees. The training modules cover anti
discrimination laws, legal compliance, workplace harassment (including sexual harassment), the 
EEO complaint process and retaliation. 

Beginning April 2007, access to the online course was provided. Employees completed their 
initial No FEAR Act training by April 30, 2007 and subsequent training thereafter. The Board 
ensures that employees complete training within 90 days from their starting dates. 

As required under the No FEAR Act, employees will be provided refresher courses via blended 
training, i.e.: Web, classroom, and seminars focusing on the major principles of the previous 
training and addressing new and developing areas related to No FEAR Act compliance. 

III. The means of documenting completion of training 

The Board tracks employees' completion of the online training courses through a learning 
management system which automatically creates a record of each employee' s course 
completion and enables the training coordinator to monitor training scheduling and completion. 
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No FEAR Act 

No FEAR Act Notice 

The Notification and Federal Employee Anti-discrimination and 
Retaliation Act (No FEAR Act) of2002 increases federal agency 
accountability for acts of discrimination or reprisal against employees. 

The No FEAR Act requires agencies to post on their public web sites 
statistical data relating to equal employment opportunity complaints 
filed against the respective agencies. 

The Federal Reserve Board's public web site contains statistical data 
in acco.rdance with the No FEAR Act 

Information updated as of September 30, 2012 

Complaint activity 
Complaints by basis 
Complaints by issue 
Processing time 
Complaints dismissed by agency 
Complaints dismissed by complainants 
Total final actions finding of discrimination 
Finding of discrimination rendered by basis 
Finding of discrimination rendered by issue 

Pending complaints filed in previous fiscal years by status 
Complaint investigations 

C-119ntlve datll 
Complaint activity Prevlom fllcal year datll 

2007 2008 2009 20t0 2011 
Numb..- of complaints 6.led I 2 I 7 10 
Numb..- of compbinants 4 3 3 9 17 

Repeat fliers 0 0 0 0 0 

Complaints by basis Companlive dalll 
Previous fllcal vear dalll 

Note: Complalnh can be flied alletl111 multiple 
HNs. Tbe 1um of the baaea may Doi equal total 2007 2008 2009 2010 2011 
comolalah flied 
Race 2 2 I 6 10 
Color 0 I 0 I 2 
Religion 0 I 0 0 0 
Rqlrisal 3 I I 2 s 
Sex 2 2 I s 8 
Nllliooal origin I I I 2 3 
&jual Pay Act 0 0 0 0 0 
Af,C 2 3 3 6 8 
Disability 0 I 0 3 2 
Non EEO 0 0 0 0 0 

Complaints by issue Compantlve dalll 
Previous fllcal vear dalll 

Note: Complalnh CAR be flied alleala1 multiple 
luuea. The 1um of the I-may Doi equal total 2007 2008 2009 2010 2011 

comolalnh flied 
Appointment/hire 0 2 0 0 0 
Assignment of duties 0 0 0 2 3 

Awards 0 0 0 0 0 
Conversion to liall-time 0 0 0 0 0 
Disciplinaiy action 

Demotion 0 0 0 0 0 
Reprimand 0 0 0 0 0 
Removal 0 0 0 2 2 
Suspension 0 0 0 0 0 
Other 0 0 0 0 0 

Dutyboun 0 0 0 I 0 
Evaluation appraisal I I I I 2 
Examination/test 0 0 0 0 0 
Harassment 

Nonsexual 2 2 0 4 8 
Sexual 0 0 0 I 2 

Medical examination 0 0 0 0 0 
Pay (including overtime) 0 0 0 I I 

Promocionlnonselection 3 I 2 s 6 
Reassignment 

Denied 0 0 0 0 0 

Floal Vear 2011 

lctnOt I - 912012 
12 
23 

0 

Fltcal Vear 2011 

ICl.'2011 - 912012 

16 
3 

2 
II 
II 
3 

I 

IS 

s 
0 

Fllcal Vear 2012 

ICl.'2011 - 9/2012 

0 

4 

0 

0 

0 
I 

2 

0 
I 

0 
4 

0 

II 
I 

0 

I 

10 
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Dmcted 0 0 0 0 0 0 
Reasonable accommodation 0 0 0 1 1 3 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Tcnnination 0 0 0 0 2 2 
Terms/conditions of employment 0 0 0 2 2 9 
Time and attendance 0 0 0 0 0 0 
Training 0 0 0 0 0 0 
Other 0 0 0 3 4 I 

Processing time 

Complaints pending during fiscal year 

A vcrage number of days in investigation stage 

A vcrage number of days in final action stage 

Complaints pending during fiscal year where 
hcarin was ucstcd 

A vcrage number of days in investigation stage 

A vcrage number of days in final action stage 

Complaints pending during fiscal year where 

A vcrage number of days in final action stage 

Comparative data Fiscal Year 2012 Complaints dismissed by agency Previous fiscal vear data 
2001 I 2008 I 2009 2010 12011 10/2011 - 9/2012 

Total complaints dismissed by agency o I o I 0 0 I I 0 
Average days pending prior to dismissal o I o I 0 0 I s31 0 
Complalnll withdrawn by complainanll 

Total complaints withcbawn by complainants o I I I 0 0 I 0 1 

Comparative data Fiscal Year 2012 
Total final actions finding discrimination Prevlou1 flacal ear data 

2007 2008 2009 2010 2011 10/2011 - 9/2012 
# •_4 # % # % # % # # % 

Total number findings 0 - 0 --0- 0 
__ o_ 

0 
Without bearing 0 0 0 0 0 0 0 0 0 0 0 
With bearing 0 0 0 0 0 0 0 0 0 0 0 

Findings of discrimination Comparative data 
Flacal Year 2012 

rendered bv basis Previous f11a1I year data 
Note: Compi.lnu can be filed alleging multiple 
bUCL The sum of the bues may not equal total 2007 I 2008 I 2009 I 2010 2011 10/2011 - 9/2012 
comolainll and flndln21 # %_lLI. % # % # % _L.! ..... J. % # •_4 

Total number flndlnp 0 

-~-
0 0 

-~-
0 

Race 0 0 0 0 0 0 0 0 0 0 0 0 

Color 0 0 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 0 0 0 0 0 0 

National origin 0 0 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 0 0 

Non EEO 0 0 0 0 0 0 0 0 0 0 0 0 

Findlnp after hearing 0 0 0 0 0 0 0 0 0 0 0 0 

Race 0 0 0 0 0 0 0 0 0 0 0 0 

Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National origin 0 0 0 0 0 0 0 0 0 0 0 0 
Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 0 0 0 0 
Non EEO 0 0 0 0 0 0 0 0 0 0 0 0 

F1ndlnp without hearing 0 0 0 0 0 0 0 0 0 0 0 0 

Race 0 0 0 0 0 0 0 0 0 0 0 0 

Color 0 0 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 

National origin 0 0 0 0 0 0 0 0 0 0 0 0 



Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disabiliry 0 0 0 0 0 0 0 0 0 0 0 0 

Non EEO 0 0 0 0 0 0 0 0 0 0 0 0 

Findings of discrimination ComparatiYc data 
FllClll Year 2012 

rendered by issue PreYIOUI lllClll year data 
2007 2008 2009 2010 1011 10/2011 - 9/2012 

# % # % # % # % # % % 
Total aumbtt flncllnp 0 - 0 - 0 0 - 0 - 0 

Appointment/hire 0 0 0 0 0 0 0 0 0 0 0 0 

Assignment of duties 0 0 0 0 0 0 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 0 0 0 0 0 0 

ConYa'Sion to full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinary action 0 0 0 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 0 0 0 0 0 

RcmoYll 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

Dutyhoin 0 0 0 0 0 0 0 0 0 0 0 0 

EYlluation appraisal 0 0 0 0 0 0 0 0 0 0 0 0 

Examination/test 0 0 0 0 0 0 0 0 0 0 0 0 

Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Nonsexual 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay (including oYUtime) 0 0 0 0 0 0 0 0 0 0 0 0 

Promotionlnonselection 0 0 0 0 0 0 0 0 0 0 0 0 
Reassignment 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 

~eel 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable accommodation 0 0 0 0 0 0 0 0 0 0 0 0 

Rcinslatemcnt 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 0 0 

T cnns/conditions of employment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

Fladlap after harla1 
Appointment/hire 0 0 0 0 0 0 0 0 0 0 0 0 

Assignment of duties 0 0 0 0 0 0 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 0 0 0 0 0 0 
ConYa'Sion to full-time 0 0 0 0 0 0 0 0 0 0 0 0 

Disciplinary action 0 0 0 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 0 0 0 0 0 

RcmoYll 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 
Dulyhoin 0 0 0 0 0 0 0 0 0 0 0 0 

EYlluatioo appraisal 0 0 0 0 0 0 0 0 0 0 0 0 

Examination/test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Nonsexual 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay (including o\'eltimc) 0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/oooselcction 0 0 0 0 0 0 0 0 0 0 0 0 

Reassignment 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
R~cmcnt 0 0 0 0 0 0 0 0 0 0 0 0 

Rctiremcnt 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/conditions of employment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and attendance 0 0 0 0 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Fladiap without harl111 0 0 0 0 0 0 0 0 0 0 0 0 

Appointment/hire 0 0 0 0 0 0 0 0 0 0 0 0 



Assignment of duties 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 
Conversion to full-time 0 0 0 0 0 0 
Disciplinuy action 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Duty hours 0 0 0 0 0 0 
Evaluation ippl'aisal 0 0 0 0 0 0 
Examination/test 0 0 0 0 0 0 

Harassment 0 0 0 0 0 0 
Nonsexual 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 

Medical eumination 0 0 0 0 0 0 
Pay (including overtime) 0 0 0 0 0 0 

Promotionlnonselection 0 0 0 0 0 0 

Reassignment 0 0 0 0 0 0 
Denied 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 

Reasonable acc:ommodation 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Tenns/conditions of employment 0 0 0 0 0 0 
Time and attendance 0 0 0 0 0 0 
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United States Government Accountability Office 
Washington, DC 20548 

March 25, 2013 

Congressional Recipients 
The Attorney General 
Chair, Equal Employment Opportunity Commission 

'' ' 

Enclosed please find the information required pursuant to the annual reporting 
requirement set forth in section 203 of the "Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002" (No Fear Act), Pub. L. No. 107-174 
(May 15, 2002). 

Attachment A contains the information required under section 203(a)(1) through 
(a)(3) of the No Fear Act. The chart includes data for Fiscal Year (FY) 2012, as 
required in section 203(a)(5). Attachment B contains the final year-end data as 
required in section 203(a)(5). 

Section 203(a)(4) requires that GAO submit data on the number of employees 
disciplined for discrimination, harassment, or any other infraction of the laws referred 
to in section 203(a)(1) for FY 2012. During the fiscal year in question, no employees 
were disciplined for such actions. 

Section 203(a)(6) requires that GAO provide a description of its policy relating to 
appropriate discipline against any employee who violates any of the laws cited under 
section 201 (a)(1) or (2) or commits another prohibited personnel practice revealed in 
the investigation of a complaint alleging a violation of any of the laws cited in section 
201 (a)(1) or (2). GAO's policy is set forth in two regulations. GAO Order 2752.1, 
Adverse Actions (July 23, 2001 ), Attachment C, sets forth the procedural steps and 
due process rights of employees who are disciplined at GAO. GAO Order 2751.1, 
Discipline (Sept. 26, 2005), excerpts in Attachment D, provides the types of 
disciplinary actions that can be taken and the factors to be considered prior to taking 
action. It contains an appendix with a table of penalties ranging from suspension to 
removal for individuals in violation of the laws covered by the No Fear Act 
(see Appendix, paragraphs 4 and 13). Because a portion of GAO employees are 
represented by the GAO Employees Organization, International Federation of 
Professional and Technical Engineers, GAO posted a notice providing additional 
rights for bargaining unit employees during certain investigations conducted by the 
agency. See Attachment E. 



Section 203(a)(7) requires that GAO provide an analysis of the information 
described in paragraphs 1 through 6, including an examination of trends, practical 
knowledge gained through experience and any actions planned or taken to improve 
complaint or civil rights programs of the agency. As indicated in Attachment A in 
FY 2012, no cases were filed in district court and, as indicated in Attachment B, 
8 complaints were filed with GAO's Office of Opportunity and Inclusiveness (O&I) (its 
EEO office). Of the 8 cases filed in O&I in FY 2012, one remained open at the end 
of FY 2012. Two cases from FY 2011 remained open. One of these cases was 
withdrawn in FY 2013. Overall, given GAO's population of approximately 3,000 
employees in FY 2012, the complaint filings in O&I in FY 2012 remain quite low. 

As required by the No Fear Act and regulations, in FY 2012 GAO continued to 
provide training to its staff in a course entitled "Rights and Protections Under 
Antidiscrimination and Whistleblower Protection Laws." All new employees were 
provided this training as part of their orientation session or within 90 days of their 
start date at GAO. GAO has provided several cycles of this training for all other 
employees. In the spring of 2012, GAO began its fourth cycle of training which was 
completed January 2013. Attachment F contains GAO's training plan. GAO also 
maintains a No Fear Act Notice posted on the internet and its intranet, which informs 
employees, former employees, and applicants of the rights and protections available 
to them under antidiscrimination and whistleblower protection laws. 

As part of GAO's commitment to equal opportunity, diversity, and inclusion, we 
continued to monitor the composition of our workforce, outcomes from key human 
capital processes and the views of our employees. At the end of FY 2012, we had a 
diverse work force-31 percent were minorities, 57 percent were women and 
57 percent were 40 years old and over. In FY 2012, we continued our reviews of 
employee performance appraisal and promotion data-a program initially started in 
FY 2003. Hence, as in past years, the Chief Human Capital Officer (CHCO) and the 
Managing Director for Opportunity and Inclusiveness (0&1) reviewed performance 
appraisal and promotion data from each team. They examined the data by 
protected class for consistency within teams and to provide reasonable assurance 
that the systems were operating in a fair, merit-based and non-discriminatory 
manner. Where concerns were noted, the CHCO conducted individual 
assessments, and if necessary, met with team Managing Directors or the heads of 
promotion panels in an effort to reconcile any concerns regarding the sufficiency of 
merit-based support for appraisals and promotion determinations. The CHCO then 
met with the Chief Operating Officer and CAO/CFO to resolve any continuing issues. 
Additionally, managers from the Human Capital Office also conducted a GAO-wide 
review of appraisal and promotion data to aid in determining where remedial efforts 
were needed. As for employee views, our FY 2012 employee survey results show 
that at least 75 percent of the employees gave positive responses to each of the 
three questions related to diversity and inclusion. Also, the Partnership for Public 
Service rated GAO number one in support of diversity in 2012 in its best places to 
work rankings. 
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Also, in FY 2012 we continued to address recommendations from the 2008 Ivy 
Planning Group's report on its assessment of differences in the rating averages of 
African American analysts compared with those for white analysts at GAO. For 
example, to address the recommendation to, among other things, ensure fair, 
consistent and non-discriminatory application of GAO's performance management 
system, we developed a new performance competency model and implemented it in 
October 2012. Additionally, in response to other Ivy recommendations, we offered 
several training courses on the unwritten rules and effective feedback. The 
unwritten rules course was added to the curriculum in April 2010 and all new 
employees are required to attend this course within their first two years at GAO. As 
of the end of FY 2012, about 90 percent of our staff hired in FY 2010 and FY 2011 
had attended this training. Additionally, GAO modified its principles of effective 
feedback course in April 2010, and added it to the curriculum for new employees, as 
well as to the curriculum for new supervisors and managers. As of the end of 
FY 2012, about 95 percent of supervisors, managers, and new employees had 
completed the training. 

Beyond addressing the Ivy recommendations, in FY 2012 we took many steps to 
move from a reactive to a proactive approach to further our commitment to equal 
opportunity, diversity, and inclusion and to help sustain the improvements that we 
have made. For example we met with representatives of our employee groups to 
discuss concerns, share information on proposed changes, and solicit suggestions 
for improvement. We enhanced our existing leadership and employee development 
curriculum by incorporating diversity and inclusion principles in core courses and we 
designed a new course to help staff become more aware of how words and actions 
can impact others and the day-to-day work environment. Additionally, in FY 2012, to 
make GAO's work environment more inclusive for persons with disabilities, we 
(1) launched a course for managers on the Americans with Disabilities Act, 
(2) conducted several trainings and seminars for all employees on issues relating to 
employees with disabilities, and (3) implemented a process to help ensure that 
events broadcast on GAO's internal TV network are captioned consistent with 
Section 508 of the Rehabilitation Act.1 Also, we continued to track, analyze and 
report on reasonable accommodations and post those reports on our Intranet. 

Section 203(a)(8) requires that GAO provide information concerning any adjustment 
to the budget that has been needed to comply with section 201, which requires 
reimbursement to the Judgment Fund of monies paid in judgments or settlements in 
connection with proceedings brought under the laws cited therein. Since GAO did 
not make any payments to the Judgment Fund in FY 2012, it has not made any 
adjustment to its budget to comply with this provision. 

1 Section 508 of the Rehabilitation Act of 1973, as amended 29 U.S.C. § 794(d). Although GAO is not 
subject to Section 508, we follow the spirit of the act consistent with GAO's duties and functions as an 
agency with primary responsibility to the Congress. 
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We trust this information is responsive to the reporting requirements of the No Fear 
Act. Please contact Joan M. Hollenbach, Managing Associate General Counsel, at 
512-8404 if you have questions. 

Sincerely yours, 

9J~1 
Susan A. Poling 
General Counsel 

Enclosures 
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List of Recipients 

The Honorable John Boehner 
Speaker of the House of Representatives 

The Honorable Patrick J. Leahy 
President Pro Tempore 
United States Senate 

The Honorable Barbara A. Mikulski 
Chairwoman 
The Honorable Richard Shelby 
Ranking Member 
Committee on Appropriations 
United States Senate 

The Honorable Thomas R. Carper 
Chairman 
The Honorable Tom Coburn 
Ranking Member 
Committee on Homeland Security and Governmental Affairs 
United States Senate 

The Honorable Jeanne Shaheen 
Chairwoman 
The Honorable John Hoeven 
Ranking Member 
Subcommittee on Legislative Branch 
Committee on Appropriations 
United States Senate 

The Honorable Harold Rogers 
Chairman 
The Honorable Nita Lowey 
Ranking Member 
Committee on Appropriations 
House of Representatives 

The Honorable Darrell Issa 
Chairman 
The Honorable Elijah E. Cummings 
Ranking Member 
Committee on Oversight and Government Reform 
House of Representatives 
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The Honorable Rodney M. Alexander 
Chairman 
The Honorable Debbie Wasserman Schultz 
Ranking Member 
Subcommittee on Legislative Branch 
Committee on Appropriations 
House of Representatives 

The Honorable Eric H. Holder Jr. 
The Attorney General / 

The Honorable Jacqueline A. Berrien V 
Chair 
Equal Employment Opportunity Commission 

The Honorable John Berry 
Director 
Office of Personnel Management 

Page6 



SUMMARY OF ALLEGATIONS IN FEDERAL CASES PENDING DURING 
FISCAL YEAR 2012 BY LAWS COVERED IN SECTION 203 

(October 1, 2011 thru September 30, 2012) 

Laws Alleged to have been Violated Number of Allegations• 

42 U.S.C. § 2000e-16 2 

5 U.S.C. § 2302(b)(1) 0 

5 u.s.c. § 2302(b)(8) 0 

5 U.S.C. § 2302(b)(9) 0 

29 U.S.C. §§ 631, 633a 4 

42 U.S.C. § 12101** 0 

29 U.S.C. § 206(d) 0 

29 U.S.C. § 791 0 

5 U.S.C. § 2302(d)(5) 0 

*No new cases were filed in FY 2012, two previously filed cases were dismissed, 
and four previously filed cases remained pending in FY 2012. As shown above, 
these four cases contained six allegations of violation of two of the laws listed 
above. 

**GAO is covered by the Americans with Disabilities Act, 42 U.S.C. § 12101, 
rather than the Rehabilitation Act, 29 U.S.C. § 791. 



Case 

A 

B 

c 

D 

U.S. GOVERNMENT ACCOUNT ABILITY OFFICE (GAO) SECTION 203 NOFEAR REPORT 

FEDERAL CASES PENDING DURING FISCAL YEAR 2012 (October 1, 2011 thru September 30, 2012) 

Laws Alleged To Have Year Status/Disposition Amount 
Been Violated Filed Reimbursed to 

Judament Fund 
42 U.S.C. § 2000e-16 2007 Case settled on December 29, 2011. On January 6, 0 
29 U.S.C. §§ 631, 633a 2012, a stipulation of dismissal was signed by 

Judae John D. Bates. 
29 U.S.C. §§ 631, 633a 2006 On January 12, 2012, Judge Royce C. Lamberth 0 

granted GAO's motion for summary judgment. On 
February 9, 2012, Plaintiff filed a motion to alter or 
amend the January 12, 2012 judgment. GAO filed a 
response February 26, 2012. An order denying 
motion to alter or amend judgment was issued on 
April 20, 2012. Plaintiff filed an appeal on June 22, 
2012 in the U.S. Court of Appeals for the District of 
Columbia. GAO filed a motion for summary 
affirmance on September 27, 2012, in the Court of 
Aooeals. GAO's motion is oendina. 

42 U.S.C. § 2000e-16 2000 Pending 0 
29 U.S.C. GG 631, 633a 
29 U.S.C. §§ 631, 633a 1987 Motion to dismiss granted on March 30, 2012. 0 

Plaintiff filed an appeal on May 31, 2012 in the U.S. 
Court of Appeals for the District of Columbia. GAO 
filed a motion for summary affirmance on August 15, 
2012, in the Court of Appeals. GAO's motion is 
oendina. 

*GAO is covered by the Americans with Disabilities Act, 42 U.S.C. § 12101, rather than the Rehabilitation Act, 29 U.S.C. § 791. 



•other 
Evaluation A raisal 
Examinat1onlTest 
Harassm 0 nt 

Non-sexual 
Sexual 

Medical Evamination 
Pav fincludino Overtimel 
Promotiori'Non-Selectlon 
Reassinnrnent 

Deni eel 
Direct@d 

Reasonable Accommodation 
Reinstatement 
Retiremerlt 
Termination 
Terms/Conditions of 
Emnlovm<'nt 
Time and Attendance 
Traininn 
Other 

f; ; Withnut ,; 
Anr'ointment'Hire 
Assinnment of Duties 
Awards 
Conversion to Full-time 
Discin!inarv Action 

Demo~ion 

Renrirnand 
Susoension 
Removal 
Other 

Dutv Hour"S 
Evaluatiort A raisal 
Examination/Test 
Harassment 

Non-sexual 
Sexual 

Medical E;iam·1nation 
Pav (Includinn Overtime' 
Promotion/Non-Selection 
Reassianment 

Denied 
Directed 

Reasonable Accommodation 
Re!nstaternent 
Retirement 
Terminaticm 
Terms/Conditions of 
Emolovm"nt 
Time and Attendance 
Trainino 
Other 

Pending Complaints Filed Com"arative Data FY 2012 
in Previous Fiscal Years Previous Fiscal Year Data Thru 

•.. <•-•··· 2007 2008 2009 2010 2011 I no. 13n , 12 
Total complaints from 
lorevious Fiscal Years 33 2 0 3 ;~ 2 
Total Comolainants 14 2 0 3 - 2 
Number of Pendlnn Comnlaints 

Invest1nation 12 0 0 0 () 2 
Heariw, 0 0 0 0 () 0 
Final Action 0 0 0 3 2 1 

Appeal with PAB/GC 18 1 3 1 " 2 

Comnarative Data FY 2012 
Complair'lt Investigations Previous Fiscal Year Data Thru 

2007 2008 2009 2010 2011 091,n117 
Pending Complaints Where 
Investigations Exceeds 
Re~"in>d time Frames 12 12 0 0 () 0 



A-e 
Disabili0 
Genetic Information 
Non-EEO 

Flndln111 After Hearin-
Race 
Color 
Reli,,lon 
Re:-risal 
Sex 
National Or0°in 
E,.,ual Pa-~ Act 
Ane 
Dlsabllilv 
Genetic Information 
Non-EEO 

"·· - ~ . 

Flndln ... s Without Hearin"' 
Race 
Color 
Reli"ion 
Rii="risal 
Sex 
Nattonal Ori"in 
E=ual Pa~ Act 
A"e 
Disabiht" 
Genetic Information 
Non-EEO 

Comnarative Data FY 2012 Thru 
Findings of Discrimination Previous Flscal Year Data 09/30/12 Rendered by Issue 2007 I 2008 I 2009 I 2010 I 2011 

# % I # I % I # I % # % I # I % # I % 
Total Number Flndlli=s ' A o!ntmen~ 1 Hlre 

Assi=nment of Duties 
Awards 
Conversion to Full-time 
Disd~ llnF Action 

Demotion 
Ri=°rlmand 
Sus'"'ens1on 
Removal 
Other 

Out" Hours 
Evaluation A--ralsal 
Examination 1Test 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pa" 1 Includin~ Overtime\ 
Promotion 1 Non-Select! on 
Reassi=nment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Term57Condltions of 
Time and Attendance 
Trainin" 
Other 

. 

Findln"S After Hearin" 
A=ointmeil"'Hire 
Assi"nment of Duties 
Awards 
Conversion to Full-time 
Disci'"'linar" Action 

Demotion 
Re"rlmand 
Susnension 
Removal 



Other 
Evaluation A raisal 
Examinationrrest 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pav 'Includina Overtime) 
PromotlontNon-Setectian 
Reassianment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of 
Emrlovment 
Time and Attendance 
Trainina 
Other 

. 

Fi 
A ointment/Hire 
Assinnment of Duties 
Awards 
Conversion to Full-time 
Discinlinarv Action 

Demotion 
Renrimand 
Susoension 
Removal 
Other 

Dutv Hours 
Evaluation A raisal 
Examination/Test 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pav flncludino Overtime) 
Promotion/Non-Selection 
Reassianment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of 
Emolovment 
Time and Attendance 
Trainino 
Other 

Pending Complaints Flied Comnarative Data FY 2012 
In Previous Flscal Years Previous Fiscal Year Data Thru •.. ··-···- 2007 2008 2009 2010 2011 -- ·--. 

Total complaints from 
nri•vious Fisc,.I Years 33 2 0 3 2 2 
Total Comolainants 14 2 0 3 1 2 
Number of Pendlnn Comnlaints 

Investiaation 12 0 0 0 0 2 
Hearina 0 0 0 0 0 0 
Flnal Action 0 0 0 3 2 1 

Anneal with PAB/GC 18 1 3 1 6 2 

Com ratlve Data FY 2012 
Complaint Investigations Previous Fiscal Year Data Thru 

2007 2008 2009 2010 2011 nDJ":llnJ-.., 
Pending Complaints Where 
Investigations Exceeds 
R-- .. '---' Ti-- fr:.m-- 12 12 0 0 0 0 



Comnarative Data 
Previous Fiscal Year Data 

FY 20-12 
Processing Time 

Thru 
2007 2008 2009 2010- 2011 09/30/12 

Complaints pending during 
fiscal year 

A'lerage number of days 
in investiaation scaae 389 80 129 127 282 95 
Average number of days 
in final action staae 0 222 81 101 61 54 

Complaint pending during 
fiscal year where hearing was 
requested. 

Average number of days 
in investiqation staoe 
Average number of days 
in final action staqe 

Complaint pending during 
fiscal year where hearing was 
not requested 

Average number of days 
in investiaat1on staae 389 80 129 127 282 95 
Average number of days -

in final action staae 0 222 81 101 61 54 

Comoarative Data 
FY 2012 Complaints Dismissed by Previous Fiscal Year Data 

Thru Agency 
2007 2008 2009 2010 2011 09/30/12 

Total Complaints Dismissed 
bv Ancncv 0 2 1 2 1' 7 
Average days pending prior 
to dismissal 0 19 1 27 42 62 
Complaints Withdrawn by 

Comnlainants 
Total Complaints Withdrawn 
bv co1nolainants 34 1 1 0 L 1 

Comnarative Data 
Total Final Actions Finding Previous Fiscal Year Data FY 2012 Thru 

Discrimination 2007 I 2008 I 2009 I 2010 I 2011 09/30112 
# I % ,'---.!!_ __ _! % l __ #_J % I # I % I # I % # I % 

Total Number Findlnas I Witho••t Hearinn I I I r---1 I I I I I I 
With )-learina I I I I I I I I I I I I 

FlndhlQS of Discrimination Comoarative Data 

Rendered by Basis Previous Fis1:al Vear Data 

Note: Complaints can be 
filed ;jl/eging multiple FY 2012 Th .. u 
bases. The sum of the 09/30/12 
bases may not equal total 

2007 2008 I 2009 I 2010 I 2011 
complaints and findings. 

# I % !_ __ # __ _! % I # __I % I # I % I # I % # I % 
Total Number Findinos ' 

Race 

~ I 

I ! I 

I 
• 

Color 
Reliaion 
Reorisal 
5e> 
National Oriain 
EqL1al Pay Act 



Com ... '"'ratl'le Data FY 1012 
Complaint Activity Previous Fiscal Year Data Thru 

2007 2008 2009 2010 2011 09/30/12 
NuiTlber of Comnlain~" Filed 15 8 5 5 16 8 
Number of Comnlalnants 6 s 5 5 12 8 
Reoeat Fliers 2 0 0 1 2 0 

Complaints by s.asl!I 
Comnaratlve Data 

Previous Fiscal Year Data 
Note: Complaints ciln be FY 2012 
Ried alleging multiple Thru 
bases. Tfle sum of tfle 2007 2008 2009 2010 2011 
bases may not equill total 

09/30/12 

-· J 

Race 10 2 5 2 10 3 
Color 2 1 1 0 1 1 
Re!ioion 20 10 0 0 1 0 
Rearisal 21 14 2 3 7 3 
Sex 1 2 s 2 9 0 
National Orloln 0 1 1 1 2 4 
Enual Pav Act 0 0 0 0 0 0 
Aoe 11 4 4 2 0 2 
Disabilltv 2 2 2 4 4 4 
Genetic Information 0 0 0 0 0 0 
Precnancv Discrlmina inn 0 0 0 0 0 0 
Non-EEO 1 0 0 0 1 0 

Complaints by J&sue Com-aratlve Data 
Previous Fiscal Year Data 

Note: Complaints ciln be FY 2012 
filed alleging multiple Thru 
Issues. The sum of the 2007 2008 2009 2010 2011 

09/30/12 
issues may not equ~I 

-· .J 

Annointment/Hire 0 0 0 0 0 0 
Asstnnment of Duties 2 2 2 0 0 1 
Awards 1 0 0 0 0 0 
Conversion to Full-time 0 ' 0 0 0 0 
Dlsclnllnarv Action 

Demotion 0 0 1 0 0 0 
Renrlmand 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 
Susoension 1 1 0 0 0 0 
Other 0 1 1 0 0 0 

Dutv Hours 0 0 0 0 0 0 
Evaluation A raisal 0 2 3 2 0 0 
Examination/Test 0 0 0 0 0 0 
Harassment 

Non-Sexual 1 3 1 3 3 1 
Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pav r1ncludinn Overtlrnel 0 1 0 1 7 0 
Promot1on/Non-Selec ion 3 2 0 0 0 2 
Reasslnnment 

Denied 0 0 0 0 0 0 
Directed 0 l 0 0 0 0 

Reasonable Accommodation 0 0 1 1 0 3 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 1 
Terms/Conditions of 1 1 0 0 0 0 
Emolovment 
Time and Attendance 0 ' 0 1 0 0 
Traininn 1 1 1 0 0 0 
Other 1 5 2 5 11 2 



' 

Comnarative Data 
Previous Fiscal Year Data 

FY 2012 
Processing Time Thru 

2007 2008 2009 2010 2011 09/30/12 

Complaints pending during 
fiscal vear 

Average number of days 
In investioatlon stage 369 60 129 127 262 95 
Average number of days 
in final action staoe 0 222 61 101 61 54 

Complaint pending during 
fiscal year where hearing was ; . 
requested . · . . 

Average number of days 
in investioation staae 
Average number of days 
in final action stacie 

Complaint pending during 
fiscal year where hearing was 
not requested . 

Average number of days 
in investiaation staoe 389 60 129 127 262 95 
Average number of days 
in final action staoe 0 222 61 101 61 54 

Comnaratlve Data FY 2012 
Complaints Dismissed by Previous Fiscal Year Data Thru 

Agency 
2007 2008 2009 2010 2011 09/30/12 

Total Complaints Dismissed 
bv A--ncv 0 2 1 2 13 7 
Average days pending prior 
to dismissal 0 19 1 27 42 62 
Complaints Withdrawn by 

r .... mnlainants 
Total Complaints Withdrawn 
bv Comr.lalnants 34 1 1 0 1 1 

Comnarative Data 
Total Flnal Actions Finding Previous Fiscal Year Data FY 2012 Thru 

Discrimination 2007 I 2008 I 2009 I 2010 I 2011 09130112 
# I % I # I % I # I % I # I % I # I % # I % 

Total Number Findinns ~- '.1iJ8M .'.'?~ ::~111t'111 .1{4~~~ ' .. ·.·.~ 
Without Hearino I I I I I I I I I I I 
With Hearinn I I I I I I I I I I I I 

Findings of Discrimination Comnarative Data 

Rendered by Basis Previous Fiscal Year Data 

Note: Complaints can be 
nled alleging multiple FY 2012 Thru 
bases. The sum of the 09/30/12 
bases may not equal total 

2007 2008 2009 2010 2011 complaints and nndlngs. 
# I % # I % # I % # % # I % # I % 

Total Number Findlnos :;:-::.+;i.~ ·~·'.'!;J.•tf: .):ltlt'.~1.-:Ja?'%.1;;.Qi •,A "?prf:i ·':J~" ,.~'1f,;i, ...• !."'~ 

Race 
Color 
Reliaion 
Renrlsal 
Sex 
National Orialn 
Equal Pay Act 



.· 

united States 
General Accounting Office 
Operations Manual 

Distribution: GAO Intranet 

ADVERSE ACTIONS 

July 23, 2001 

Order 
2752.1 I 

Initiated by: Human C:opitol 



July 23, 2001 2752.1 

TABLE OF CONTENTS 

Chapter Paragraph Title Page 

CHAPTER 1. INTRODUCTION 

I . Purpose ............ ............... .. ... ........ ....... .. .. . . . ............. ..... ........................ I 
2. Supersession ......................................................................................... I 
3. References............................................................................................. I 
4. Definitions............................................................................................ 2 
5. Standards for Taking Adverse Actions................................................. 3 
6. Alternative Discipline........................................................................... 3 

CHAPTER 2. SUSPENSIONS FOR 14 DAYS OR LESS 

I. Type of Adverse Action Covered......................................................... 4 
2. Employee Coverage.............................................................................. 4 
3. Step I - Proposing a Suspension........................................................... 5 
4. Step 2 - Deciding the Proposed Suspension......................................... 6 
5. Identification of Proposing and Deciding Officials.............................. 7 

FIGURE 2.1.ldentification of Proposing and 
Deciding Officials............................................................................ 7 

6. Employees' Appeal Rights.................................................................... 7 
7. Documentation of Suspensions ............................................................ 8 

CHAPTER 3. REMOVALS, SUSPENSIONS FOR MORE THAN 14 DAYS, 
REDUCTIONS IN GRADE OR BAND, REDUCTIONS IN PAY, 
AND FURLOUGHS FOR 30 DAYS OR LESS 

I. Types of Adverse Actions Covered...................................................... 9 
2. Types of Actions Not Covered ......................................... .,.................. 9 
3. Employee Coverage.............................................................................. I 0 
4 Step I - Proposing an Adverse Action.................................................. I 0 
5. Step 2 - Deciding the Proposed Adverse Action.................................. 11 
6. Identification of Proposing and Deciding Officials.............................. 13 

FIGURE 3.1.Jdentification of Proposing and 
Deciding Officials............................................................................ 13 

7. Employees' Appeal Rights.................................................................... 13 
8. Documentation of Adverse Actions ..................................................... 14 

APPENDIX 1. FACTORS FOR DETERMINING APPROPRIATE 
PENAL TIES .............................................................................................. 15 



July 23, 200 I 2752. l 

TABLE OF CONTENTS 

Chapter Paragraph Title Page 

CHAPTER 1. INTRODUCTION 

I. Purpose ........ ..................... .. ...... .......... .................... ... .......................... I 
2. Supersession ......................................................................................... I 
3. References............................................................................................. I 
4. Definitions............................................................................................ 2 
5. Standards for Taking Adverse Actions................................................. 3 
6. Alternative Discipline........................................................................... 3 

CHAPTER 2. SUSPENSIONS FOR I4 DAYS OR LESS 

I. Type of Adverse Action Covered......................................................... 4 
2. Employee Coverage.............................................................................. 4 
3. Step I - Proposing a Suspension........................................................... 5 
4. Step 2 - Deciding the Proposed Suspension......................................... 6 
5. Identification of Proposing and Deciding Officials.............................. 7 

FIGURE 2.1.ldentification of Proposing and 
Deciding Officials............................................................................ 7 

6. Employees' Appeal Rights.................................................................... 7 
7. Documentation of Suspensions ............................................................ 8 

CHAPTER 3. REMOVALS, SUSPENSIONS FOR MORE THAN I4 DAYS, 
REDUCTIONS IN GRADE OR BAND, REDUCTIONS IN PAY, 
AND FURLOUGHS FOR 30 DAYS OR LESS 

I. Types of Adverse Actions Covered...................................................... 9 
2. Types of Actions Not Covered............................................................. 9 
3. Employee Coverage.............................................................................. I 0 
4 Step I - Proposing an Adverse Action.................................................. I 0 
5. Step 2 - Deciding the Proposed Adverse Action.................................. 11 
6. Identification of Proposing and Deciding Officials.............................. 13 

FIGURE 3.1.ldentification of Proposing and 
Deciding Officials............................................................................ 13 

7. Employees' Appeal Rights.................................................................... 13 
8. Documentation of Adverse Actions ..................................................... 14 

APPENDIX 1. FACTORS FOR DETERMINING APPROPRIATE 
PENAL TIES .............................................................................................. 15 



United States 
General Accounting Office 
Operations Manual 

. Subject: Al>VERSE ACTIONS 

CHAPTER 1. INTRODUCTION 

Order 
2752.1 

July 23, 2001 

1. PURPOSE. This order contains the procedures for GAO officials to follow when taking adverse 
actions against employees and explains the rights of employees regarding adverse actions. 

2. SUPERSESSION. This order supersedes Interim Order 2752.1, "Adverse Actions," dated April 3, 
200 I. Policy, procedures and references are updated throughout the order. 

3. REFEBENCES. 

a. 5 U.S.C. Chapter 75. 

b. 5 C.F.R., Part 752. 

c. Section 2.5, 4 C.F.R., "Prohibited Personnel Practices." 

d. GAO Order 2211.1, "Veterans' Preference." 

e. GAO Order 2213.1, "Noncompetitive Positions." 

f. GAO Order 2307.l, "Veterans Readjustment Appointments." 

g. GAO Order 2315. I, "Status, Tenure, and Trial Periods." 

h. GAO Order 2316.1, "Competitive Time-Limited Employment." 

i. GAO Order 2317.1, "GA O's Senior Executive Service." 

J· GAO Order 2319.1, "GAO Senior Level Positions." 

k. GAO Order 2339.1, "Medical Determinations." 

I. GAO Order 2351.1, "Reduction in Force." 

m. GAO Order 2432.1, "Dealing With Unacceptable Performance." 

n. GAO Order 2536.1, "Grade, Band, and Pay Retention." 
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o. GAO Order 2713.2, "Discrimination Complaint Process." 

p. GAO Order 275 I.I, "Discipline." 

q. GAO Order 2752.2, "Suspensions and Removals Taken in the Interest of National Security." 

r. GAO Notices 2771.l(A-92), (A-99), and (A-00), "Administrative Grievance Procedure." 

4. DEFINITIONS. 

a. "Adverse action" means a suspension, a reduction in grade or band, a reduction in pay, a furlough of 
30 days or less, or a removal. 

b. "Band" is a level of classification under GAO's Pay-for-Performance system. 

c. "Current continuous service" means civilian service in the same position or similar positions without 
a break of a workday. 

d. "Day" means a calendar day. 

e. "Furlough" means an employee is placed in a temporary non-duty, non-pay status for non-disciplinary reasons. 

f. "Grade" is a rank of positions under the General Schedule of Federal Wage classification system. 

g. "Indefinite suspension" means a suspension pending GAO investigation or further action. The 
indefinite suspension is of unspecified length and ends when conditions set forth in a proposal notice have 
been met. 

h. "Pay" means the basic pay rate set by the Comptroller General for a position before any deductions 
and additional compensation, such as overtime. 

i. "Preference eligible" means a veteran or a relative of a veteran as defined in GAO Order 2211.1. 

j. "Reduction in band" means the involuntary change of an employee in GA O's broad-banded 
Pay-For-Performance system to a lower pay band. 

k. "Reduction in grade" means the involuntary change of a General Schedule or Federal Wage system 
employee to a lower grade. 

I. "Reduction in pay" means the involuntary reduction of an employee's pay. 

m. "Similar positions" mean positions in which the duties performed are similar in nature and character 
and require substantially the same or similar qualifications, such that the incumbent could be interchanged 
without significant training or undue work interruption. 

n. "Suspension" means the temporary placing of an employee in a nonduty, nonpay status for 
disciplinary reasons. 
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o. "Unit head" means, for headquarters-based staff, a managing director or an SES-level office head; for 
field-based staff assigned to a team, the unit head is the team managing director; and for field-based staff not 
assigned to a team, the unit head is the regional director. 

5. STANDARDS FOR TAKING ADVERSE ACTIONS. 

a. GAO may take an adverse action, including a performance-based adverse action, against an 
employee only "for such cause as will promote the efficiency of the service." (5 U.S.C. 7513) 

b. GAO may not take an adverse action against an employee if doing so would constitute a prohibited 
personnel practice. (4 C.F.R. 2.5) 

6. ALTERNATIVE DISCIPLINE. With guidance from and the concurrence of the Human Capital 
Office (HC), a GAO official may take lesser disciplinary action, such as a letter of discipline in lieu of 
suspension or a paper suspension, in lieu of an adverse action as described in chapters 2 and 3. Refer to 
GAO Order 2751.1, Discipline, and the "Guide for Disciplinary Offenses and Penalties." 

J 
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CHAPTER 2. SUSPENSIONS FOR 14 DAYS OR LESS 

1. TYPE OF ADVERSE ACTION COVERED. This chapter covers all suspensions of 14 days or less, 
except suspensions taken for national security reasons. (See GAO Order 2752.2.) 

2. EMPLOYEE COVERAGE. 

a. Employees in administrative, professional, and support staff(APSS), and attorney positions are 
covered, except as follows: 

( 1) Employees who are required to complete a 1 -year probationary period, but have not yet done 
so, are not covered by this chapter. (See GAO Order 2315.1) 

(2) Employees whose appointments do not require a probationary period are not covered by this 
chapter until they have completed 1 year of current continuous service in the same position or similar 
positions. 

b. Employees in GAO analyst positions are covered, except as follows: 

( 1) Employees who are required to complete a 2-year probationary period, but have not yet done 
so, are not covered by this chapter. (In some cases the probationary period for GAO analyst employees is 1 
year. See GAO Order 2315.1) 

(2) Employees whose appointments do not require a probationary period are not covered by this 
chapter until they have completed 2 years of current continuous service in the same position or similar 
positions. 

c. The following employees are not covered by this chapter: 

(I) the Comptroller General and the Deputy Comptroller General; 

(2) members ofGAO's Senior Executive Service (see GAO Order 2317.1); 

(3) employees in GAO Senior Level Positions (see GAO Order 2319.1); 

(4) experts and consultants; 

(5) reemployed annuitants; 

( 6) employees on time limited appointments of I year or less (see GAO Order 2316.1 ); 

(7) employees on Veterans Readjustment Act (YRA) appointments (see GAO Order 2307.1); and 

(8) employees on noncompetitive appointments, except for attorneys and Comptroller General 
(CG) appointees (see GAO Order 2213.1.). 

Note: Employees on YRA appointments and employees on noncompetitive appointments (except for 
attorneys and CG appointees) are excluded from coverage by this chapter consistent with 5 U.S.C. Ch. 75, 
Subch. I. 
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3. STEP 1 - PROPOSING A SUSPENSION. 

a. Written Proposal. Before an employee may be suspended, a proposing official (see par. 5) shall give 
the employee a written proposal. 

b. HC Office Review. The proposing official should submit the written proposal to Employee 
Relations, HC, before giving it to the employee. HC will review such notices for conformity to procedural 
requirements and provide advisory and technical assistance to proposing officials. 

c. Contents. The proposal shall: 

(!) state the specific reason(s) for the proposed suspension; 

(2) inform the employee that he or she and his/her representative may review the materials relied 
upon to support the proposed suspension; and 

(3) inform the employee that he or she may reply, orally or in writing, as set as forth para. 3e 
below. 

d. Representation. The employee may be represented by an attorney or other person. The deciding 
official (see par. 5) may disallow as a representative an individual whose activities as a representative would 
cause a conflict of interest or position; whose release from his/her position would give rise to unreasonable 
costs; or whose priority work assignments preclude release. In such cases, the deciding official will notify 
the employee in writing of the reason(s) for the denial. 

e. RmJ.y. The proposing official shall provide the employee a reasonable time (i.e., at least 3 days 
where feasible but in any event not less than 24 hours) to reply to the notice. 

(I) The employee may reply orally and/or in writing and furnish affidavits and other documentary 
evidence to support his or her reply. 

(2) If an oral reply is given, the deciding official may hear the reply or designate someone (other 
than the proposing official) to hear and prepare a written summary of it. 

(3) Employees are entitled to a reasonable amount of official time to review the supporting 
materials and to present an oral reply to the deciding official or designee. Official time shall not be 
authorized for any other activity related to the reply. 

f. Contributorv Medical Conditions. If an employee wishes GAO to consider any medical (including 
mental) condition which may have contributed to the conduct and, if applicable, performance on which the 
proposed suspension is based, he or she must furnish management with appropriate medical documentation. 
The employee should, where possible, supply the documentation upon being informed of his or her conduct 
and, if applicable, performance deficiency. lf the employee offers such documentation after receipt of an 
adverse action proposal, the information shall be supplied no later than the date for reply. 

(l) lfthe medical documentation supplit:d by the employee is considered inadequate, the deciding 
official may 
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(a) require the employee to undergo a medical examination, ifthe employee's position has 
physical requirements or medical standards or is covered. by a medical evaluation program; or 

(b) offer the employee a medical examination, ifthe employee's position does not have physical 
requirements or medical standards or is not part of a medical evaluation program. 

(2) If the deciding official requires or offers a medical examination, he or she shall 

(a) inform the employee in writing of the reason(s) for the examination, and the consequences 
of not undergoing it; 

(b) designate the physician or mental health specialist to conduct the examination; 

( c) allow the employee to provide additional medical documentation; 

(d) indicate that GAO will pay for reasonable costs associated with the examination; and 

( e) grant the employee up to I day of administrative leave for the examination. 

(3) If the employee has the requisite years of service under the Civil Service Retirement System or 
the Federal Employees' Retirement System, GAO should give the employee information concerning 
disability retirement, but must not encourage or suggest that the employee take disability retirement. 
However, an employee's application for disability retirement should not stop or delay GA O's taking of an 
appropriate adverse action. 

4. STEP 2 - DECIDING THE PROPOSED SUSPENSION. 

a. In deciding on the proposed suspension, the deciding official shall consider 

(I) only the reason(s) specified in the notice of proposed action; and 

(2) the reply, if any, the employee and his or her representative gave to the notice. 

b. The deciding official should submit the decision to the HC before giving it to the employee HC 
reviews such notices for penalty consistency and conformity to procedural requirements. 

c. The decision shall contain specific findings as to whether the deciding official has sustained or not 
sustained each charge in the proposal (and, where applicable, each specification of a charge). In addition, 
the decision shall specify the factors considered in selecting the penalty (see app. I) and confirm that the 
action is "for such cause as will promote the efficiency of the service". 

d. The agency shall deliver the decision notice to the employee before the time the action will be 
effective. 
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5. IDENTIFICATION OF PROPOSING AND DECIDING OFFICIALS. 

FIGURE 2.1. IDENTIFICATION OF PROPOSING AND DECIDING OFFICIALS 

If the employee against whom the Then the proposing official. And the deciding official 
suspension action is being taken Is ... is ... 
... 
reports to a supervisor who is that supervisor or a higher level the unit head 
below a managing director or unit supervisor in the employee's 
head chain of command designated 

by the unit head 

reports to a unit head the unit head the managing director if the 
unit head reports to a 
managing director. 

the Chief Operating Officer 
(COO) ifthe unit head reports 
to the COO. 

the Comptroller General (CG), 
ifthe unit head reports to the 
CG. 

reports to the COO, the COO the CG. 

reports to the CG, the CG the CG. 

Note: If the Chtef M1ss10n Support Officer deems 1t appropriate, the Human Capital Officer may be 
designated to act as the deciding official in lieu of a unit head. 

6. EMPLOYEES' APPEAL RIGHTS. 

a. An employee may grieve a suspension of 14 days or less under the administrative grievance 
procedure, GAO Order 2771.1. A grievance must be submitted in writing to the Chief Operating Officer 
within 10 days of the effective date of the suspension. 

b. An employee who believes that a suspension of 14 days or less is discriminatory on the basis of race, 
color, religion, sex, national origin, age, disability, sexual orientation or retaliation for protected activities 
may file a complaint with GA O's Opportunities and Inclusiveness Office under GAO Order 2713.2. To do 
so, the employee must contact a civil rights counselor for precomplaint counseling within 45 days of the 
effective date of the suspension. 

c. If an employee against whom an action is taken under this chapter believes the action constitutes a 
prohibited personnel practice as defined in 4 C.F.R. § 2.5, he/she may file a prohibited personnel practice 
complaint with the GAO Personnel Appeals Board's General Counsel's office. Any such complaint must be 
filed not later than 30 days after the effective dat<l of the action. Complaints of discrimination, however, 
must first be filed with GA O's Opportunities and Inclusiveness Office. 
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7, DOCUMENTATION OF SUSPENSIONS. HC maintains the official suspension files, including the 
following documents: the proposal notice; the employee's written reply (includes email), if any; a summary 
of the employee's oral reply, if any; the decision notice; and any other supporting materials. Deciding 
officials are required to submit this material to theHC when an action has been completed. HC shall furnish 
copies of these documents to the affected employee and his/her representative upon the employee's written 
request. 

8 
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CHAPTER J. REMOVALS, SUSPENSIONS FOR MORE THAN 14 DAYS, 
REDUCTIONS IN GRADE OR BAND, REDUCTIONS IN PAY, 

AND FURLOUGHS FOR JO DAYS OR LESS 

2752.1 

I. TYPES OF ADVERSE ACTIONS COVERED. This chapter covers the following types of adverse 
actions: 

a. removals; 

b. suspensions for more than 14 days; 

c. indefinite suspensions; 

d. reductions in grade or band; 

e. reductions in pay; and 

f. furloughs for 30 days or less. 

2. TYPES OF ACTIONS NOT COVERED. This chapter does not cover the following types of actions: 

a. suspensions or removals taken for national security reasons under GAO Order 2752.2; 

b. reductions in grade or band of supervisors or managers who have not completed the required 
supervisory or managerial probationary periods (see GAO Order 2315.1); 

c. reductions in grade or band, or removals taken under GAO Order 2432.1; 

d. reduction-in-force actions taken under GAO Order 2351. l; 

e. terminations of appointments on their established expiration dates; 

f. terminations of time-limited promotions; 

g. reductions of employees' pay because the pay is contrary to law or regulation; 

h. actions that entitle employees to grade and pay retention and actions to end these entitlements (see 
GAO Order 2536.1); 

i. placement of intermittent or seasonal employees in nonduty, nonpay status in accordance with 
conditions established at the times of their appointments; 

j. voluntary employee actions; and 

k. actions ordered by the Personnel Appeals Board. 
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3. EMPLOYEE COVERAGE. 

a. Employees in APSS and attorney positions are covered, except as follows: 

( 1) Employees who are required to complete a I-year probationary period, but have not yet done 
so, are not covered by this chapter. (See GAO Order 2315.1) 

(2) Employees whose appointments do not require a probationary period are not covered by this 
chapter until they have completed 1 year of current continuous service in the same position or similar 
positions. 

b. Employees in GAO analyst positions are covered, except as follows: 

(1) Employees who are required to complete a 2-year probationary period, but have not yet done 
so, are not covered by this chapter. (In some cases the probationary period for GAO analyst employees is 1 
year. See GAO Order 2315.1) 

(2) Employees whose appointments dci not require a probationary period are not covered by this 
chapter until they have completed 2 years of current continuous service in the same position or similar 
positions. 

c. The following employees are not covered by this chapter: 

(1) the Comptroller General and the Deputy Comptroller General; 

(2) experts and consultants; 

(3) reemployed annuitants; 

( 4) employees on time limited appointments of 1 year or less (see GAO Order 2316.1 ); 

(5) non-preference eligible employees on noncompetitive appointments, except for attorneys and 
Comptroller General (CG) appointees (see GAO Order 2213.1.) 

Note: Non-preference eligible employees on noncompetitive appointments (except for attorneys and CG 
appointees) are excluded from coverage by this chapter consistent with 5 U.S.C. 7511. Section 751 I covers 
non-preference eligible "excepted service" employees only if they (I) are not serving probationary periods 
pending conversion to the "competitive service" or (2) have completed 2 years of current continuous service 
under other than a temporary appointment limited to 2 years or less. 

4. STEP 1 - PROPOSING AN ADVERSE ACTION. 

a. Advance Written Notice. A proposing official (see par. 6) shall give the employee a 30-day advance 
written proposal specifying the reason(s) for the proposed adverse action (See par. 4g for exceptions). The 
proposal shall state the specific reason(s) for the proposed action; inform the employee that he or she and 
his/her representative may review the materials relied upon to support the proposed action; and inform the 
employee that he or she may reply, orally or in writing, as set as forth para. 4d below. The proposing official 
should submit the proposal to HC before giving it to the employee. HC will review such notices for 
conformity to procedural requirements. 

10 
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conformity to procedural requirements. 
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b. Furloughs. If GAO furloughs some but not all employees in a competitive level, the advance written 
notice must explain the basis for the furlough and why those particular employees were selected. 

c. Representation. The employee may be rep1·esented by an attorney or other person. The deciding 
official (see par. 6) may disallow as a representative an individual whose activities as a representative would 
cause a conflict of interest or position; whose release from his/her position would give rise to unreasonable 
costs; or whose priority work assignments preclude: release. In such cases, the deciding official will notify 
the employee in writing of the reason(s) for the denial. 

d. RWY· 

(1) The proposing official shall provide the employee at least 7 days to reply orally, in writing, or 
both, and to furnish affidavits and other documentary evidence to support his or her reply. 

(2) If an oral reply is given, the deciding official may hear the reply or designate someone else 
(other than the proposing official) to hear and prepare a written summary of it. 

(3) Employees are entitled to a reasonable amount of official time to review the supporting 
materials and to present an oral reply to the deciding official or designee. Official time shall not be 
authorized for any other activity related to the reply. 

e. Employee Status During Notice Period. 

(I) An employee whose removal or suspension has been proposed generally shall remain in a duty 
status in his or her regular position during the notice period. However, if the employee's presence at work 
would pose a threat to the employee or others, result in the loss of or damage to government property, or 
otherwise jeopardize legitimate government interests, the proposing official may, in consultation with the 
HC. 

(a) assign him\her to duties that would not present a threat to safety, GA O's mission, or 
government property; 

(b) allow the employee to take annual leave, sick leave, or leave without pay, as appropriate; 

(c) charge the employee with absence without leave (AWOL) for unapproved absences; 

(d) and/or place the employee in a paid, nonduty status, i.e., administrative leave, for such time 
as is necessary to effect the action. 

f. Contributory Medical Conditions. If an employee wishes GAO to consider any medical (including 
mental) condition which may have contributed to the conduct and, if applicable, performance on which the 
proposed adverse action is based, he or she must furnish management with appropriate medical 
documentation. The employee should, where possible, supply the documentation upon being informed of 
his or her conduct and, if applicable, performance deficiency. If the employee offers such documentation 
after receipt of an adverse action proposal, the information shall be supplied no later than the date for reply. 

(I) If the medical documentation supplied by the employee is considered inadequate, the deciding 
official may 
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(a) require the employee to undergo a medical examination ifthe employee's position has 
physical requirements or medical standards or is covered by a medical evaluation program; or 

' 

(b) offer the employee a medical examination if the employee's position does not have physical 
requirements or medical standards or is not part of a medical evaluation program. 

(2) If the deciding official requires or offers a medical examination, he or she shall 

(a) inform the employee in writing of the reason(s) for requiring or offering the examination 
and the consequences of not undergoing it; 

(b) designate the physician or mental health specialist to conduct the examination; 

(c) allow the employee to provide additional medical documentation; 

(d) indicate that GAO will pay for reasonable costs associated with the examination; and 

( e) grant the employee up to 1 day of administrative leave for the examination. 

(3) If the employee has the requisite years of service under the Civil Service Retirement System or 
the Federal Employees' Retirement System, GAO should give the employee information concerning 
disability retirement, but must not encourage or suggest that the employee take disability retirement. 
However, this will not stop the proposed action. 

g. The deciding official may give less than 30 days' advance written notice for a proposed removal or 
suspension when there is reasonable cause to believe that the employee has committed a crime for which he 
or she may be imprisoned. In such cases, the employee is entitled to reply to the proposal notice within a 
reasonable time, but not less than 7 days. GAO may forgo the advance written notice and opportunity to 
answer when it furloughs employees because of unforeseeable circumstances, such as sudden equipment 
breakdowns, acts of God, or emergencies requiring the immediate curtailment of activities. 

5. STEP 2 - DECIDING THE PROPOSED ADVERSE ACTION. 

a. In deciding on the proposed adverse action, the deciding official shall consider 

(I) the reason(s) specified in the notice of proposed action and 

(2) the reply, if any, the employee and his or her representative gave to the notice. 

b. The deciding official should submit the decision to HC, before giving it to the employee. HC will 
review such notices for penalty consistency and conformity to procedural requirements. 

c. The decision shall 

(I) contain specific findings as to whether each charge (and, where applicable, each specification 
of a charge) in the proposal is or is not sustained; 

(2) specify the factors considered in selecting the penalty (see app. I); and 
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(3) confirm that the action is "for such cause as will promote the efficiency of the service". 

d. The agency shall deliver the decision notice to the employee at or before the time the action will be 
effective. 

6. IDENTIFICATION OF PROPOSING AND DECIDING OFFICIALS. 

FIGURE 3.1. IDENTIFICATION OF PROPOSING AND DECIDING OFFICIALS 

IC the employee against wham the Then the proposing official And the deciding olTicial 
adverse action is being taken ... is ••• is ... 

reports to a supervisor who is that supervisor or a higher level the unit head 
below a managing director or unit supervisor in the employee's 
head chain of command designated 

by the unit head 

reports to a unit head the unit head the managing director if the 
unit head reports to a 
managing director. 

the Chief Operating Officer 
(COO) ifthe unit head reports 
to the COO. 

the Comptroller General (CG), 
if the unit head reports to the 
CG. 

reports to the COO, the COO the CG. 

reports to the CG, the CG the CG, 

Note: If the Chief Mission Support Officer deems it appropnate, the Human Capital Officer may be 
designated to act as the deciding official in lieu of a unit head. 

7. EMPLOYEES' APPEAL RIGHTS. 

a. An employee may appeal an adverse action under this chapter to the Personnel Appeals Board by 
filing a written charge with the GAO Personnel Appeals Board's General Counsel's office within 30 days of 
the effective date of the action, The employee may raise allegations of prohibited personnel practices in the 
appeal. 

b. An employee who believes that an adverse action under this chapter is discriminatory on the basis of 
race, color, religion, sex, national origin, age, or disability, or retaliation for activities protected by the anti
discrimination statutes may elect to do either (but not both) of the following; 

(I) file a charge directly with the General Counsel of the Personnel Appeals Board within 30 days 
of the effective date of the action and raise the issue of discrimination in the course of proceedings before 
the Board; or 
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(2) File a complaint under GAO Order 2713.2. To do so, the employee must contact a counselor in 
the Opportunities and Inclusiveness Office within 45 days of the effective date of the action. 

c. An employee may file a complaint of discrimination on the basis of sexual orientation under GAO 
Order 2713.2. To do so, the employee must contact a counselor in the Opportunities and Inclusiveness 
Office within 45 days of the effective date of the action. 

8. DOCUMENTATION OF ADVERSE ACTIONS. HC maintains the official adverse action files, 
including the following documents: the proposal notice; the employee's written reply (includes email), if 
any; a summary of the employee's oral reply, if any; the decision notice; and any other supporting materials. 
Deciding officials are required to submit this material to HC when an action has been completed. HC shall 
furnish copies of these documents to the affected employee and his/her representative upon the employee's 
written request. 
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APPENDIX 1 FACTORS FOR DETERMINING APPROPRIATE PENALTIES 

1. GENERAL. The following factors should be considered by officials in determining the 
appropriateness of proposed penalties and in making decisions in adverse action cases. The factors 
represent considerations which may play a role in determining whether lenient or stem treatment is 
warranted in particular disciplinary actions. The factors are as follows: 

2752.1 

a. the nature and the seriousness of the offense and its relation to the employee's duties, position, and 
responsibilities, including whether the offense was intentional, technical, inadvertent, was committed 
maliciously, for gain, or was frequently repeated; 

b. the employee's job level and type of employment, including supervisory or fiduciary role, contacts 
with the public, and the prominence of the position; 

c. the employee's past disciplinary record; 

d. the employee's past work record, including length of service, performance on the job, ability to get 
along with coworkers, and dependability; 

c. the effect of the offense upon the employee's ability to perform at a satisfactory level and its effect 
upon supervisors' confidence in the employee's ability to perform assigned duties; 

f. consistency of the penalty with those imposed upon other employees for the same or similar 
offense(s); 

g. consistency of the penalty with the Guide for Disciplinary Offenses and Penalties (see GAO Order 
2751.1 ); 

h. the notoriety of the offense or its impact upon GA O's reputation; 

i. the clarity with which the employee was on notice of any rules that were violated in committing the 
offense or had been warned about the conduct in question; 

j. the potential for the employee's rehabilitation; 

k. mitigating circumstances surrounding the offense such as unusual job tensions; personality 
problems; mental impairment; and harassment, bad faith, malice or provocation on the part of others 
involved in the matter; and 

I. the adequacy and the effectiveness of alternative sanctions to deter such conduct in the future by the 
employee or others. 

2. APPL YING THE FACTORS. The proposing and deciding officials should consider those factors set 
forth in paragraph I above that are relevant to the circumstances of the individual case. Not every factor 
applies in every case. The proposing and deciding officials must weigh or balance the factors in selecting -
the appropriate penalty. 
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CHAPTER 1. PURPOSE AND GENERAL INFORMATION 

l. PURPOSE. This order establishes the policies for initiating and talcing disciplinary actions in the U.S. 
Government Accountability Office (GAO) and provides general management guidelines for taking 
disciplinary actions. 

2. SUPERSESSION. This order supersedes GAO Order 2751.1, Discipline, dated May 21, 2001. 
Changes have been made throughout this order to update organizational codes and title changes. 

3. REFERENCES. 

a. 31 USC 732. 

b. 4 C.F.R., Subchapter A, Part 2. 

c. GA00rder2752.I, "Adverse Actions." 

d. GAO Order 2315.1, "Status, Tenure, and Trial Periods." 

e. GAO Order 243 2.1, "Dealing With Unacc<:ptable Performance." 

f. GAO Order 2531.3, "Within-Grade Salary Increases." 

g. GAO Order 2713.2, "Discrimination Complaint Process. 11 

h .. GAO Order 2731.1, "Suitability." 

i. GAO Order 2752.2, "Removals and Suspensions in the Interests of National Security." 

j. GAO Order 2771.1, "Administrative Grievance Procedure." 

4. DEFINITIONS. For purposes of this order, the following definitions apply: 

a. Admonishment: A warning to an employee by a supervisor concerning the employee's behavior. It 
may be oral or written. It is an informal disciplinary action and as such is not reflected in the 
employee's official personnel folder. It may also be called a warning or caution. 

b. Adverse Action: The personnel action of removal, reduction in grade, band, or pay, or suspension 
against an employee for such cause as will promote the efficiency of the government. 

c. Day: A calendar day. 

d. Demotion: Involuntary reduction in pay level of a GAO Senior Executive Service or GAO Senior 
Level employee, involuntary reduction in band of an employee who is under GAO's broadbanded 
performance based compensation system to a position in a lower band, or involuntary reduction in 
grade of a General Schedule (GS)- equivalent or Wage Grade employee to a position at a lower 
grade level. 

e. Reduction in Pay: The involuntary reduction in the rate of basic pay of an employee. 

f. Removal: Involuntary separation of an employee based on misconduct. 
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g. Reprimand: A written disciplinary action against an employee that is more severe than an 
admonishment. A reprimand is placed in the employee's official personnel folder for a period of at 
least I year but not more than 3 years. 

h. Resignation: A separation, other than retirement, at an employee's request. It is a voluntary 
expression of the employee's desire to leave the organization that is normally made in writing. 

i. Susoension: The placement of an employee, for disciplinary reasons, in a temporary status without 
duties and pay. 

5. ADVICE AND ASSISTANCE FROM THE HUMAN CAPITAL OFFICE. 

a. Managers, supervisors, and human capital consultants are encouraged to seek advice and assistance 
regarding possible disciplinary actions, including procedures to be followed, from the Human 
Capital Office. The Human Capital Office provides guidance, consultation, and assistance to 
management on employee relations matters, including grievances and appeals, adverse actions, 
employee discipline, and rel'!ted matters. 

b. Managers, supervisors, and human capital consultants may also seek advice and assistance regarding 
possible disciplinary actions from GAO Counseling Services with respect to impact of 
organizational and interpersonal factors on resulting employee conduct and possible alternatives to 
formal disciplinary action. 

c. Certain documents require review and clearance by the Human Capital Office prior to issuance. For 
details, see GAO Order 2432.1, "Dealing with Unacceptable Performance;" GAO Order 2531.3, 
"Within-Grade Salary Increases;" and GAO Order 2752.1, "Adverse Actions," for details. 

6. TIMING OF DISCIPLINARY ACTIONS. Because circumstances vary with each case, no specific 
deadlines can be established. It is important that all disciplinary actions be taken in a timely manner, 
that is, as close as possible to the event or management's awareness of it. 

7. LOOKING INTO ALLEGED ACTS OF MISCONDUCT. 

a. Before initiating disciplinary actions, supervisors and managers should gather sufficient information 
regarding the alleged acts of misconduct to persuade them that the employee in question committed 
the acts. Supervisors and managers should talk with persons having information about the acts and 
can obtain written statements from them. 

b. Supervisors and managers should talk with any employee alleged to have engaged in misconduct 
before initiating disciplinary action. 

c. In some circumstances, particularly when violations oflaw may be involved, it is appropriate for 
management to refer matters to Security and Safety for investigation. 

8. DISCIPLINARY ACTION BASED ON OFF-DUTY MISCONDUCT. Under some circumstances, 
GAO can and should initiate disciplinary action for off-duty misconduct. Action is appropriate when a 
nexus (i.e., a link) exists between the misconduct and the efficiency of the service. The misconduct 
must, among other things, affect the employee's or his/her coworkers' job performance, or 
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management's confidence in the employee's performance, or interfere with GAO's mission. The nature 
of the employee's duties may be critical to determining nexus. While previous cases should be 
considered in making a nexus determination, each case must be examined carefully as differences 
between cases can be subtle. The Human Capital Office should be contacted for assistance in making 
nexus determinations. · 

9. DOCUMENTATION. In order to support a disciplinary action, it is critically important that 
supervisors and managers maintain specific detailed documentation of the facts. Such documentation 
may take a variety of forms, such as supervisory notes of conversations and/or events; documents, such 
as telephone messages and official documents (such as performance appraisals and records of 
performance reviews, time and attendance reports, travel vouchers, or work products); records of 
previously imposed disciplinary action; and, where applicable, reports of findings resulting from 
investigations conducted by Security and Safety. Any documentation which contains confidential or 
privileged information must be maintained in secure areas to protect its confidentiality. 

10, PROHIBITION ON COERCED RESIGNATIONS OR RETIREMENTS. Under no circumstances 
shall coercion be used for the purpose of securing resignation or retirement. Managers are urged to seek 
the advic.e of the Human Capital Office before engaging in a discussion of possible resignation or 
retirement with an employee in all circumstances but particularly when disciplinary action has been 
initiated against the employee. 

a. Retirement or Resignation of an Employee Not In Good Standing. Whenever a manager has made a 
decision to propose a removal; reduction in grade, band, or pay; or suspension, the manager may 
inform the employee that he/she can retire (if eligible) or resign in lieu of facing disciplinary action. 
In such cases, the employee must be advis!od that the decision whether to retire or resign is entirely 
the employee's. Although management will not stop or unduly delay the disciplinary action process, 
the employee must have sufficient time, in any event not less than 24 hours, to make a reasoned 
choice. 

b. Resignation of Employee With Appeal Rights. If an employee with appeal rights voluntarily resigns 
to avoid conduct action proceedings and management has already given the employee a written 
proposal or a decision to take an adverse action, a remark must be entered on the Standard Form 50 
documenting the proposed action. 

c. Resignation of Employee Without Appeal Rights (Probationary Employees and Employees on 
Temporary Appointments). If an employee without appeal rights voluntarily resigns to avoid 
termination based on misconduct, the employee should be informed that the Standard Form 50, 
Notification of Personnel Action, recording the resignation, will not state the nature of his/her 
misconduct. 

1 t. GRIEVANCES AND APPEALS. 

a. As a general rule, employees against whom disciplinary actions are taken have a right to protest the 
actions formally. The type of disciplinary action involved determines whether the recourse is a 
grievance under GAO Order 2771.1, "Administrative Grievance Procedure," or an appeal to the 
GAO Personnel Appeals Board. See GAO Order 2771.1 and PAB regulations, 4 C.F .R. Part 28, for 
further guidance. Employees are not entitled to grieve or appeal warnings of possible future 
disciplinary actions. 
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b. Employees may file complaints under GAO Order 2713.2, "Discrimination Complaint Process," 
concerning any disciplinary action if they contend that the action is the result of discrimination on 
the basis of race, color, religion, sex, national origin, age, disability, sexual orientation, or retaliation 
for protected activities.'· 

12. ACTIONS COVERED BY OTHER ORDERS. Procedures applicable to a variety of actions not 
covered by GAO Order 2751.1, both disciplinary and nondisciplinary in nature, are discussed in other 
GAO Orders. Information about these procedures may be found as follows: 

Information about-

Removals, demotions, or suspensions 
based on misconduct or a combination 
of misconduct and poor performance. 

Removals or reductions in grade/band 
based solely on unacceptable 
performance. 

Terminations during probationary 
period. 

Denials of within grade salary 
increases. 

Removals and suspensions taken in 
in the interests of national security. 

Suitability disqualifications. 

Is located in-

GAO Order 2752. I 

GAO Order 2432.1 

GAO Order 2315.1, ch. 7 

GAO Order 2531.3 

GAO Order 2752.2 

GAO Order 273 I.I 
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CHAPTER 2. CHOOSING AMONG DISCIPLINARY ACTIONS 

1. FACTORS TO BE CONSIDERED IN DETERMINING AN APPROPRIATE PENALTY. 

a. Reasonableness of Action. No disciplinary action shall be taken against an employee unless the 
allegations against the employee are supported by the preponderance of the evidence. 

b. Factors to be Consjdered in Selecting Penalties. In selecting a penalty to propose or deciding what 
penalty to impose for an offense, the manager or supervisor considers such factors as 

(I) the nature and seriousness of the offense and its relation to the employee's duties, position and 
responsibilities, including whether the offense was intentional, technical or inadvertent, was 
committed maliciously or for gain, or was frequently repeated; 

(2) the employee's job level and type of employment, including supervisory or fiduciary role, 
contacts with the public, and prominence of the position; 

(3) the employee's past disciplinary record; 

(4) the employee's past work record, including length of service, performance on the job, ability to 
get along with fellow workers, and dependability; 

(5) the effect of the offense upon the employee's ability to perform at a satisfactory level and its 
·effect upon the supervisor's confidence in the employee's ability to perform assigned duties;. 

(6) consistency of the penalty with those imposed upon other employees for the same or similar 
offenses; 

(7) consistency of the penalty with GA O's guide for disciplinary offenses and penalties; 

(8) the notoriety of the offense or its impact upon the reputation of GAO; 

(9) the clarity with which the employee was on notice of any rules that were violated in committing 
the offense, or had been warned about the conduct in question; 

( l 0) potential for the employee's rehabilitation; 

( 11) mitigating circumstances surrounding the offense such as unusual job tensions, personality 
problems, mental impairment, harassment, or bad faith, malice, or provocation on the part of 
others (including managers and supervisors) involved in the matter; and, 

( 12) the adequacy and effectiveness of alternative sanctions to deter such conduct in the future by 
the employee or others. 

c. Nondiscrimination. In no event shall GAO discriminate against an employee by taking disciplinary 
action on the basis of any of the following: 

(I) race, color, religion, sex, national origin, age, or disability; 

5 



2751.1 September 26, 2005 

(2) partisan political beliefs, affiliations, or activities; 

(3) marital status; or 

( 4) sexual orientation. 

d. Retaliation and Reprisal. GAO shall not take disciplinary action against an employee 

(I) in retaliation for the employee's having engaged in protected activity; 

(2) in reprisal for the employee's exercise of any appeal right granted by any law, rule, or regulation; 
or 

(3) in reprisal for the employee's engaging in whistleblowing as described in 5 USC 2302(b)(8). 

2. LETTERS OF REPRIMAND. Letters of reprimand shall cite the specific acts for which the 
employee is .reprimanded, and shall include a warning that repetition of the offense or other improper 
action may lead to a recommendation for more severe disciplinary action. They shall inform the 
employee that the reprimand may be grieved through GAO's grievance procedure, that a copy of the 
letter will be filed in his/her official personnel folder for a period of at least I year but not more than J 
years, and that he/she can ask, after I year, that the letter be removed from the official personnel folder. 
In most cases, it is best ifthe warning about more severe disciplinary action is stated in general terms 
(e.g., "repetition ... may lead to more severe disciplinary action, up to and including removal"). 

3. SUSPENSIONS FROM DUTY AND PAY. See GAO Order 2752.I, "Adverse Actions," for 
regulatory material regarding suspensions. 

a. Suspension as a disciplinary action is effected when it is believed that the employee may be worthy 
of retention in the service, but action more severe than a letter of reprimand is required. It is 
mandatory to impose a disciplinary suspension in certain situations prescribed by law. For example, 
under the U.S. Code a suspension for at least 1 month must be imposed for willfully using or 
authorizing use of any government-owned or government-leased passenger vehicle for other than 
official purposes. (The U.S. Code provision does not cover use of vehicles rented by employees for 
the purpose of carrying out official duties.) 

b. A GAO employee may be indefinitely suspended pending an initial adjudication in the judicial 
process if he or she has been arrested and/or indicted, it is determined that there is reasonable cause 
to believe that a crime has been committed, and the alleged misconduct which led to the arrest or 
indictment bears a sufficient relationship to the employee's duties to warrant the action as promoting 
the efficiency of the service. If the employee pleads guilty or is convicted, the agency may proceed 
with appropriate disciplinary action on the basis of the misconduct which led to the conviction 
without returning the employee to duty from the indefinite suspension. Managers should consult 
with the Human Capital Office before implementing any indefinite suspension both as to the 
advisability of taking such action and the length of such suspension. 

4. REDUCTIONS IN GRADE. BAND. OR PAY. 

a. Reduction in grade, band or pay as a disciplinary action may be effected when action more severe 
than a suspension is required, but it is believed that the employee may be worthy of retention in the 
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(2) partisan political beliefs, affiliations, or activities; 

(3) marital status; or 

( 4) sexual orientation. 

d. Retaliation and Reprisal. GAO shall not take disciplinary action against an employee 

(I) in retaliation for the employee's having engaged in protected activity; 

(2) in reprisal for the employee's exercise of any appeal right granted by any law, rule, or regulation; 
or 

(3) in reprisal for the employee's engaging in whistleblowing as described in 5 use 2302(b)(8). 

2. LETTERS OF REPRIMAND. Letters ofreprimand shall cite the specific acts for which the 
employee is reprimanded, and shall include a warning that repetition of the offense or other improper 
action may lead to a recommendation for more severe disciplinary action. They shall inform the 
employee that the reprimand may be grieved through GAO's grievance procedure, that a copy of the 
letter will be filed in his/her official personnel folder for a period of at least l year but not more than 3 
years, and that he/she can ask, after l year, that the letter be removed from the official personnel folder. 
In most cases, it is best ifthe warning about more severe disciplinary action is stated in general terms 
(e.g., 1'repetition . .. may lead to more severe disciplinary action, up to and including removal 11

). 

3. SUSPENSIONS FROM DUTY AND PAY. See GAO Order 2752.1, "Adverse Actions," for 
regulatory material regarding suspensions. 

a. Suspension as a disciplinary action is effected when it is believed that the employee may be worthy 
of retention in the service, but action more severe than a letter of reprimand is required. It is 
mandatory to impose a disciplinary suspension in certain situations prescribed by law. For example, 
under the U.S. Code a suspension for at least 1 month must be imposed for willfully using or 
authorizing use of any government-owned or government-leased passenger vehicle for other than 
official purposes. (The U.S. Code provision does not cover use of vehicles rented by employees for 
the purpose of carrying out official duties.) 

b. A GAO employee may be indefinitely suspended pending an initial adjudication in the judicial 
process if he or she has been arrested and/or indicted, it is determined that there is reasonable cause 
to believe that a crime has been committed, and the alleged misconduct which led to the arrest or 
indictment bears a sufficient relationship to the employee's duties to warrant the action as promoting 
the efficiency of the service. If the employee pleads guilty or is convicted, the agency may proceed 
with appropriate disciplinary action on the basis of the misconduct which led to the conviction 
without returning the employee to duty from the indefinite suspension. Managers should consult 
with the Human Capital Office before implementing any indefinite suspension both as to the 
advisability of taking such action and the length of such suspension. 

4. REDUCTIONS IN GRADE, BAND.OR PAY. 

a. Reduction in grade, band or pay as a disciplinary action may be effected when action more severe 
than a suspension is required, but it is be!i.,ved that the employee may be worthy of retention in the 
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service. In appropriate circumstances, the reduction in grade or band may include placement in a 
different series and/or movement to a nonsupervisory position. For example, an employee who is 
reduced in grade or band as discipline for an abuse of fiduciary responsibility may be placed in a 
different, but related, series where the employee's skills and experience will be valuable, but the 
fiduciary responsibility making the misconduct possible is not present. Similarly, a supervisory 
employee who is reduced in grade as discipline for an abuse of supervisory authority may be placed in a 
nonsupervisory position. 

b. For more information about reduction in grade, band, or pay solely for unacceptable performance, 
see GAO Order 2432.1, "Dealing with Unacceptable Performance." For information about reduction 
in grade, band, or pay for misconduct or a c:ombination of misconduct and poor performance, see 
GAO Order 2752.1, "Adverse Actions." 

5. REMOVALS. 

a. A removal for misconduct is effected when other less severe disciplinary actions have been effected 
and have failed to correct the problem or when a single offense is so serious as to warrant removal. 
Action to remove an employee is taken when the removal is for such cause as will promote the 
efficiency of the service. 

b. For more information about offenses warranting removal, see Appendix I. Guide for Disciplinary 
Offenses and Penalties. For information about reduction in grade, band, or pay solely for 
unacceptable performance, see GAO Order 2432. l, "Dealing with Unacceptable Performance." For 
information about reductions in grade, band, or pay for misconduat« a con1bi'ttation ofmi$onduct 
and poor performance, see GAO Order 27.52.1, "Adverse Actions." - ~ .. 
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APPENDIX 1. GUIDE FOR DISCIPLINARY OFFENSES AND PENALTIES 

What is the purpose of the Guide? 

The following "Guide for Disciplinary Offenses and Penalties" is not mandatory but is a guide to those 
managers responsible for disciplining employees. Decisions concerning the imposition of penalties are 
within the sole discretion of the responsible manager and should be made on a case-by-case basis taking 
into consideration all relevant facts, including those enumerated at ch. 2, par. I b. 

When should disciplinary action be taken? What action? 

• In deciding what, if any, action to take in a given situation, the official with authority to take the action 
should look to the Guide for assistance. In addition, the official should contact the Human Capital 
Office. 

• In many cases, it is appropriate to take informal action (i.e., supervisory counseling). No record of such 
actions is placed in the employee's official personnel folder. If the employee later commits other 
offenses, the prior action is useful as support for a higher level of disciplinary action. 

How should the Guide be used? 

• The Guide lists offenses by category. For each offense, it indicates a suggested range of penalties for the 
first offense, the second offense, and subsequent offenses. 

• An offense can be a single occurrence of misconduct, or several connected occurrences that results in a 
single disciplinary action. For example, an employee on leave restriction who is absent without leave 
(AWOL) for three days (consecutive or not) has committed a single offense, not three offenses, unless 
disciplinary action was taken after the first or second day of AWOL. If disciplinary action (e.g., a 
reprimand) is taken against the employee as a result of the 3 days of AWOL and the employee 
subsequently is AWOL for another 3 days, those absences collectively constitute the second offense. 

What about penalties for offenses not listed in the Guide? 

The Guide does not include every potential cause for taking disciplinary action. If the official with 
authority to take disciplinary action believes that there is reason to take disciplinary action against an 
employee, but the offense is not listed in the Guide, the penalty for the most closely comparable 
offense(s) should be referenced. The official should contact the Human Capital Office before making a 
decision. 
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APPENDIX 1. GUIDE FOR DISCIPLINARY OFFENSES AND PENALTIES 

What is the purpose of the Guide? 

The following "Guide for Disciplinary Offenses and Penalties" is not mandatory but is a guide to those 
managers responsible for disciplining employees. Decisions concerning the imposition of penalties are 
within the sole discretion of the responsible manager and should be made on a case-by-case basis taking 
into consideration all relevant facts, including those enumerated at ch. 2, par. I b. 

When should disciplinary action be taken? What action? 

• In deciding what, if any, action to take in a given situation, the official with authority to take the action 
should look to the Guide for assistance. In addition, the official should contact the Human Capital 
Office. 

• In many cases, it is appropriate to take infonnal action (i.e., supervisory counseling). No record of such 
actions is placed in the employee's official personnel folder. If the employee later commits other 
offenses, the prior action is useful as support for a higher level of disciplinary action. 

How should the Guide be used? 

• The Guide lists offenses by category. For each offense, it indicates a suggested range of penalties for the 
first offense, the second offense, and subsequent offenses. 

• An offense can be a single occurrence of misconduct, or several connected occurrences that results in a 
single disciplinary action. For example, an employee on leave restriction who is absent without leave 
(AWOL) for three days (consecutive or not) has committed a single offense, not three offenses, unless 
disciplinary action was taken after the first or second day of AWOL. If disciplinary action (e.g., a 
reprimand) is taken against the employee as a result of the 3 days of AWOL and the employee 
subsequently is AWOL for another 3 days, those absences collectively constitute the second offense. 

What about penalties for offenses not listed in the Guide? 

The Guide does not include every potential cause for taking disciplinary action. If the official with 
authority to take disciplinary action believes that there is reason to take disciplinary action against an 
employee, but the offense is not listed in the Guide, the penalty for the most closely comparable 
offense(s) should be referenced. The official should contact the Human Capital Office before making a 
decision. 
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GUIDE FOR DISCIPLINARY OFFENSES AND PENALTIES 

TYPE OF OF ~ .. T"'n ,,En 
Pl?!\( 4 L TY ll<'l•D 1ST ai· .. 10 ?:ND P .. ,,.,"" • :rv FOR 

'• • 
11F 

1. Attendance:• 

a. Unauthorized absence on Admonishment to S- Reprimand to 14-day 14-day Suspension to 
scheduled day of wor~. day Suspension Suspension Removal 

b. Recurring or unwarranted [Reprimand Keprimand to S-day S-day Suspension to 
tardiness.l Suspension Removal 

c. Violation of properly 3-day Suspension S- to 14-day 14-day Suspension to 
imposed leave restrictions. Suspension Removal 

d. Improper use of sick leave Admonishment to S- Keprimand to 14-day I 0-day Suspension to 
for any reason other than day Suspension Suspension Removal 
incapacitationt medical care) or 
other reasons permitted under· 
GAO Order 2630.1 ). 

2. Fiscal lrre2ularities: 
a. Unauthorized and/or 14-day Suspension to Removal 
improper use of government Removal 
funds or ofother funds which 
come into an employee's 
possession by reason of 
employment. 

b. Submission of, abusing or Reprimand to Removal Removal 
allowing the submission of 
falsely stated travel, payroll, 
loan or purchase vouchers or 
their supporting documents 
(e.g., application for leave). 

c. FaHure to properly account Reprimand to Removal Removal 
for or make proper distribution 
of any money, property or other 
thing of value received by or 
coming into employee 1s custody 
as a result of employment. 

d. Making or authorizing Reprimand to S-day Reprimand to 14-day 14-day Suspension to 
obligation or expenditure of Suspension Suspension Removal 
funds against any allotment if in 
excess of amount available 
(violation of Anti-Deficiency 
Act). 
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TYPE nt< OFF"NSE SUGGE"T"n '""r.r.EsTED s• TED 
DENA.•.TY , ..... lST P•'"' • LTY FOR 2ND pr.o._ ...... TV...,nD 

'• OFFli'.N'"' ""8 T 
O ... 'EN""'" 

~- Condllct Preiudlcial to the Best Interests of the Government: 
a. Conduct which causes the 14-day Suspension to Removal 
employee to be convicted 9f a Removal 
criminal charge which relates to 
the employee's position and the 
mission of the agency. 

b. Actual or attempted theft. 5-day Suspension to Removal 
Removal 

c. Unauthorized removal of Reprimand to 14-day 5-day Suspension to Removal 
govemment~owned or leased Suspension Removal 
property or property over which 
governmental custody is 
exercised . .:! 

d. Concea1ing, removing, Reprimand to Removal 7-day Suspension to Removal 
mutilating, altering, or Removal 
destroying government records. 

e. Unauthorized use of, or Reprimand to Removal 5-day Suspension to Removal 
authorizing the use of, Removal 
government property, facilities 
or services for other than 
official purposes.l 

f. Conducting non-authorized Admonishment to I 0- Reprimand to Removal 5-day Suspension to 
personal business.whjle in duty fay Suspension Removal 
status .. 

g. Willful use, or authorizing I-month Suspension to Removal 
use, of any government~owned Removal 
or -leased passenger vehicle for 
other than official business. 
Carries mandatory penalty of I· 
month suspension. See 31 USC 
!349. 

h. Unauthorized use of federal Reprimand to 5-day Keprimand to 14-day Removal 
telecommunication system, Suspension Suspension 
commercial long distance 
facilities, or misuse of the 
Internet:{!. 
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TYPE OF OFFENSE SUGGESTED SUGGESTED SUGGE<:TED 
P"N •'TY FOR lST PENAi TY FOR'"" PEN"' TY FOR 
OFFENS" OFFENSE SUBSEnUENT 

OFFENSG'~ 

3. Conduct Prejudicial to the Best Interests of the Government: 

a. Conduct which causes the 14-day Suspension to Removal 
employee to be convicted ofa [Removal 
criminal charge which relates to 
the employee's position and the 
mission of the agency. 

b. Actual or attempted theft. 5-day Suspension to Removal 
Removal 

c. Unautboti:z.ed temova\ of Reptimand to \4-day 5-day Suspenslon to Remova\ 
government-owned or leased Suspension Removal 
property or property over which 
governmental custody is 
exercised.;;!. 

d. Concealing, removing, Reprimand to Removal 7-day Suspension to Removal 
mutilating, altering, or Removal 
destroying government records. 

e. Unauthorized use of, or Reprimand to R"emoval 5-day Suspension to Removal 
authorizing the use of, Removal 
government property, facilities 
or services for other than 
official purposes.l 

f. Conducting non-authorized Admonishment to I 0- Reprimand to Removal 5-day Suspension to 
personal business while in duty day Suspension Removal 
status. 

g. \Villful use, or authorizing I-month Suspension to Removal 
use, of any government-owned Removal 
or -leased passenger vehicle for 
other than official business. 
Carries mandatory penalty of 1-
month suspension. See 31 USC 
1349. 

h. Unauthotized use of federal Reprimand to 5-day Reprimand to 14-day Removal 
telecommunication system, Suspension Suspension 
commercial long distance 
£1cilities, or misuse of the 
Internet.!! 
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TYPE'"'' • .•. ,..~ . 
" ~.l.l,TVVnD'lND ~.._. -\ r ·1·v ...... ., 1sr l>nD .. "'"8 • 

r11 .. 'F•'iwto:oES 

i. Unauthorized or improper use Reprimand to Removal ~-day Suspension to Removal 
of government credit cards Removal 
(e.g., cards issued to purchase 
office supplies, gift awards or 
for motor vehicle operators to 
buy gas). 

j. Use of contractor-issued Reprimand to 5-day !Reprimand to 14-day I 0-day Suspension to 
charge cards for illegal purposes Suspension Suspension Removal 
or repeated instances of 
personal use, or failure to pay, 
or to pay on time, bills on such 
cards. 

k. Loss of, deliberate damage Reprimand to JO-day 2-day Suspension to 5-day Suspension to 
to, or unauthorized destruction Suspension Removal Removal 
of government property, 
records, or information. 

I. Discourteous conduct to the Admonishment to 1- Reprimand to 5-day I-day to 14-day 
public (see 4 CFR 7 .5). day Suspension Suspension Suspension 

m. Fighting, inflicting or Admonishment to Reprimand to Removal 5-day Suspension to 
attempting to inflict bodily Removal Removal 
injury or otherwise creating a 
public distwbance while on 
duty or on government 
premises. 

n. Unprofessional conduct: Reprimand to R<:moval 5-day Suspension to Removal 
conduct unbecoming a GAO Removal 
employee.1 

o. Placement on a GAO Admonishment to 3- Reprimand to 14-day 5-day Suspension to 

computer ofnonapproved day Suspension Suspension Removal 

hardware, software, special 
applications and/or 
peripherals. 

4. Sexual Harassment:!. 
a. Sexual harassment. 3-day Suspension to 14-day Suspension to Removal 

Removal Removal 
b. Unprofessional conduct of a Reprimand to 10-day 5-day Suspension to Removal 
sexual nature. Susoension Removal 
c. Retaliation against an 3-day Suspension to 14-day Suspension to Removal 
employee arising from or in Removal Removal 
connection with an allegation of 
sexual harassment. 

II 
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rvpF. OF OFFF.NSF. i;:o11 "'"' ... 'lrolTwn ~· ~n ~D 

~ 
IA.T;1·v .. ,,,D tsr PEN,t.I,T FOR ~ND p··~ I.TV E'nn 

FF.N"., ,,..FENS '8 T .. 
5. Insubordination: 

a. RefusaVfailure to comply Reprimand to 14-day 14-day Suspension to Removal 
with legitimate supervisory Suspension ~emoval 

instructions. 

b. Willful failure to complete Reprimand to 14-day 14-day Suspension to Removal 
Continuing Professional Suspension Removal 
Education credits as required 
(see GAO Order 2410.2). 

c. Failure to submit required .,,dmonishment to Reprimand to 5-day 5-day Suspension to 
background forms within Reprimand Suspension ~emovaJ 
prescribed timeframe or to 
attend scheduled security 
briefing. 

6. Ne1!li2ent performance of duties: 
a. Where waste or other cost is ~dmonishment to Reprimand to 5-day 5-day to 30-day 
insubstantial. Reprimand Suspension Suspension 

. 

b. Where waste or other cost is Keprimand to 5-day 5-day Suspension to tlO-day Suspension to 
substantial Suspension Removal Removal 

7. Deliberate misrepresentation, Reprimand to 30-day 5-day Suspension to 14-day Suspension to 
falsification, e'laggeration, or Suspension Removal Removal 
concealment of material fact(s) in 
connection with any omcial 
document, employment document, 
time and attendance report, or 
matter(•) under official 
investigation. 

8. Sleeping on duty Admonishment to 5- Reprimand to 14-day 10-day Suspension to 
day Suspension Suspension Removal 

9. Gambling on government Reprimand to 5-day lleprimand to 10-day I 0-day Suspension to 
premises or while in duty status. Suspension Suspension Removal 

10. Soliciting or accepting gifts, Reprimand to Removal 14-day Suspension to Removal 
loans, favors, etc., from GAO Removal 
subordinates, or from persons, 
firms, or corporations with whom 
official relations exist, have 
existed, or may exist.1 
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TYPE Oii OFFENSll SUGG 11.STED SITGGE~TF.D SI" G""TF.D 
P .. NALTY •"OR lST ... NAI~ FOR 2ND P•;NALTY FOR 
OFFENSI<'. OFFEN 0 •TBSEOUENT 

n"FENSES 

s. Insubordination: 
a. Refusal/failure to comply Reprimand to 14-day 14-day Suspension to Removal 
with legitimate supervisory Suspension Removal 
instructions. 

b. Willful failure to complete Reprimand to 14-day 14-day Suspension to Removal 
Continuing Professional Suspension Removal 
Education credits as required 
(see GAO Order 2410.2). 

c. Failure to submit required Admonishment to Reprimand to 5-day 5-day Suspension to 
background forms within Reprimand Suspension Removal 
prescribed timeframe or to 
attend scheduled security 
briefing. 

6. Negligent performance or duties: 
a. Where waste or other cost is Admonishment to Reprimand to 5-day 5-day to 30-day 
insubstantial. Reprimand Suspension Suspension 

b. Where waste or other cost is lleprimand to 5-day 5-day Suspension to 30-day Suspension to 
substantial Suspension llemoval Removal 

7. Deliberate misrepresentation, Reprimand to 30-day 5-day Suspension to 14-day Suspension to 
falsification, exaggeration, or Suspension Removal Removal 
concealment or material ract(s) in 
connection with any llffieial 
document, employment document, 
time and attendance report, or 
matter(s) under official 
investigation. 

18. Sleeping on duty Admonishment to 5· Reprimand to 14-day IO-day Suspension to 
day Suspension Suspension Removal 

9. Gambling on government Reprimand to 5·day Reprimand to l 0-day 10-day Suspension to 
premises or while in duty status. Suspension Suspension Removal 

10. Soliciting or accepting gift_s, Reprimand to Removal 14-day Suspension to Removal 
loans, ravors, etc., from GAO Removal 
subordinates, or from persons, 
firms, or corporations with whom 
official relations exist, have 
existed, or may exist.1 
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11. En•a•in• in Outside Emnlovment Without SecuriDI! Prior Written Annroval: 

a. Where no conflict of interest Admonishment to R.eprimand to 3-day 5-day Suspension to 
is involved. Reprimand Suspension Removal 

b. Where conflict of interest is Reprimand to Removal lO-day Suspension to Removal 
involved. Removal 

12. Violations of Financial Disclosure Reoulrements: 
a. Willful failure to file 14-day Suspension to R.emoval 
financial disclosure teports or !Removal 
requested amendments. 

b. Untimely filing of financial Admonishment to Reprimand to 3-day 5- to 14-day 
disclosure reports or requested 
amendment...W 

Reprimand Suspension Suspension 

c. Falsifying financial disclosure reports or failing to report 
reauired information in such renorts. 

1) Where conflict of S~day Suspension to Removal 
interest is involved. Removal 

2) Where no conflict of Admonishment to 5- Reprimand to 14-day 5-day Suspension to 
interest is involved. day Suspension Suspension Removal 

13. Discrimination?I 
a. Discrimination against an 3-day Suspension to 14-day Suspension to Removal 
employee or applicant for Removal Removal 
employment because of race, 
color, sex, religion, national 
origin, age~ disability, or sexual 
orientation. 

b. Retaliation against an 3-day Suspension to 14-day Suspension to Removal 
employee for having engaged in Removal ~emoval 
a protected activity or in 
reprisal for the exercise of W1 

appeal right granted by any law, 
rule or regulation or for 
engaging in whistleblowing. 

14. Intoxicants and Ille21I Dru••: 

a. Using or being under the 3- to 30-day 14-day Suspension to Removal 
influence of intoxicants or drugs Suspension Removal 
while on official duty or 
reporting for duty or being on 
duty under the influence of 
intoxicants or drugs. 
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P""' u .TY FOR t" ,....,.., "i.1 TV 'l:'.nn JND ---- .. -..,.YF"R 

OFFEN""' ~"B T 
~~FF.NSES 

b. Operating a government- 5-day Suspension to Removal 
owned or leased vehicle while !Removal 
under the influence of 
intoxicants or drugs. 

c. Selling or distributing of 14-day Suspension to !Removal 
drugs on government·owned or !Removal 
leased premises. 

ts. Safetv and Health Violations: 
Failure to observe safety and !Admonishment to 30- Reprimand to removal 5-day Suspension to 
health regulations, instructions, day Suspension Removal 
and/or posted rules. 

16. Securitv Violations: 
a. Failure to safeguard classified material. 

1) Where such does not Reprimand to 5-day 5- to 30-day I 0-day Suspension to 
result in actual compromise Suspension Suspension Removal 
of the material. 

2) Where such does result 14-day Suspension to 30-day Suspension to Removal 
in compromise of the Removal Removal 
material. 

b. Unauthorized release of draft Reprimand to 30-day 30-day Suspension to Removal 
or restricted GAO reports or Suspension !Removal 
other official information 
contrary to law and regulation. 

Notes to Guide for Penalties: 

I. Absence must be carried on the time and attendance reports or webT A time and attendance system as 
absences without leave (AWOL), 

2. Except where unauthorized absence is for 5 or more consecutive days, first offense does not occur until after 
employee has been counseled. 

3. First offense does not occur until after employee has been counseled. 
4. In addition, see 18 U.S.C. 641, 643 and 654 for possible criminal penalties. 
5. See 18 U.S.C. 1719 for criminal penalties in cases of misuse of franking privileges . 
. 6. See GAO Order 0645.1, Limited Personal Use ofGovemment-Provided Office and IT Equipment, Including 

Internet. 
7. "Unprofessional conduct: conduct unbecoming a GAO employee" should only be used to describe an offense 

if none of the more specific types of offenses contained in the Guide accurately describe the misconduct. In 
such cases, the discipline documents must describe in detail the nature of the misconduct. 

8. Sexual harassment is defined in Title VII of the Civil Rights Act of 1964, as amended. Although in some 
circumstances certain behaviors of a sexual nature may not meet the Title VII definition, they may violate 
agency conduct standards. These behaviors constitute unprofessional conduct of a sexual nature. The list 
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OFFl':NSES 

b. Operating a government- Saday Suspension to Removal 
owned or leased vehicle while Removal 
under the influence of 
intoxicants or drugs. 

c. Selling or distributing of 14-day Suspension to Removal 
drugs on government~owned or Removal 
leased premises. 

15. Safety and Health Violations: 

Failure to observe safety and Admonishment to 30- Reprimand to removal 5-day Suspension to 
health regulations, instructions, day Suspension Removal 
and/or posted rules. 

16. Security Violations: 
a. Failure to safeguard classified material. 

1) Where such does not Reprimand to 5-day 5- to 30-day I 0-day Suspension to 
result in actual compromise Suspension Suspension Removal 
of the material. 

2) Where such does result 14-day Suspension to 30-day Suspension to Removal 
in compromise of the Removal Removal 
material. 

b. Unauthorized release of draft Reprimand to 30-day 30-day Suspension to Removal 
or restricted GAO reports or Suspension Removal 
other official information 
contrary to Jaw and regulation. 

Notes to Guide for Penalties: 

1. Absence must be carried on the time and attendance reports or webT A time and attendance system as 
absences without le°'e (AWOL). 

2. Except where unauthorized absence is for 5 or more consecutive days, first offense does not occur until after 
employee has been counseled. 

3. First offense does not occur until after employee has been counseled. 
4. In addition, see 18 U.S.C. 641, 643 and 654 for possible criminal penalties. 
5. See 18 U.S.C. 1719 for criminal penalties in cases of misuse of franking privileges . 
. 6. See GAO Order 0645. I, Limited Personal Use cf Government-Provided Office and IT Equipment, Including 

Internet. 
7. "Unprofessional conduct: conduct unbecoming a GAD employee'' should only be used to describe an offense 

if none of the more specific types of offenses contained in the Guide accurately describe the misconduct. In 
such cases. the discipline documents must desc:ribe in detail the nature of the misconduct. 

8. Sexual harassment is defined in Title VII of the Civil Rights Act of 1964, as amended. Although in some 
circumstances certain behaviors of a sexua1 nature may not meet the Title VII definition, they may violate 
agency conduct standards. These behaviors constitute unprofessional conduct of a sexual nature. The list 
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below provides a few examples of behaviors that would violate agency conduct standards, even though they 
may not meet the legal definition of sexual harassment: 
• Unwelcome whistling, staring or leering at another person; 
• Making pejorative comments or taking actions based upon another employee's sexual orientation; 
• Unwelcome questions or comments about another person's sexual activities, dating, personal or intimate 

relationships or appearance; 
• Unwelcome sexually suggestive or flirtatious gifts; 
• Conduct or remarks that are sexually suggestive or that demean or show hostility to a person because of 

the person's gender; 
• Displays or circulation of pictures, videos~ objects or written materials that are sexually suggestive or 

explicit or that demean or show hostility to a person because of the person's gender; 
• Unwelcome sexually suggestive, explicit or flirtatious letters, notes, e~mails or voicemails; and 
• Meetings or entertainment of GAO personnel al an establishment with personnel attired sexually, 

suggestively or explicitly or providing entertainment of a sexually suggestive or explicit nature. 
Regardless of whether or not an employee's actions violate Title VII or agency conduct standards, disciplinary 
action may be taken after unit management ha'S determined that the misconduct has occurred. It does not 
require a formal sexual harassment complaint, or a decision by GAO, the GAO Personnel Appeals Board, or a 
federal court on a complaint. 

9. See chapter 3 of GAO Order 2735.1, Code of Ethics Including Employee Responsibilities and Conduct, for 
detailed information, including exceptions to basic prohibitions on solicitation and acceptance of gifts. 

10. In addition, late filers of Senate Public Financial Disclosure Report are subject to fines of$200. 
11. Disciplinary action may be taken after the appropriate GAO manager has determined that misconduct has 

occurred. It does not require a decision by GAO, the GAO Personnel Appeals Board, or a federal court on a 
formal discrimination or reprisal complaint. 

15 



AB required by paragraph IO(c) of GAO Order 2711.1, "Labor-Management Relations" 
(April 27, 2001), and consistent with the Federal Service Labor-Management Relations 
Statute, 5 U.S.C. § 7114(a)(3), bargaining unit employees are hereby notified that they 
have a representational right with regard to certain investigations conducted by the 
Agency. Specifically the statute provides as follows: 
(2) An exclusive representative of an appropriate unit shall be given the opportunity to 
be represented at -
(B) any examination of an employee in the unit by a representative of GAO in 
connection with an investigation if - · 
(i) the employee reasonably believes that the examination may result in disciplinary 
action against the employee and 

(ii) the employee requests representation. 



GAO FY 2012 Plan for Staff Training 
on Antidiscrimination and Whistleblower Protection Laws 

Pursuant to 5 C.F.R. § 724.203, GAO has adopted the following training plan: 

A. Instructional materials and method of training: 

GAO has developed a Powerpoint presentation of slides that describe the rights and 
remedies available to GAO employees under the antidiscrimination laws and 
whistleblower protection laws. This is a web-based course available to all employees 
through SkillSoft, GAO's on line training system. The training course is called "Rights 
and Protections under Antidiscrimination and Whistleblower Protection Laws". 
The course includes references to GAO Orders and policies such as on the 
discrimination complaint processing system, the Americans with Disabilities Act, and 
sexual harassment protections, each of which are available to all employees on GAO's 
intra net. 

B. Training schedule: 

In the spring of 2012 GAO conducted its fourth cycle of training, which was concluded in 
January 2013. All employees (including supervisors and managers) were required to 
take the training. 

C. Means of documenting completion of training: 

SkillSoft, GAO's web-based training system, provides a mechanism for determining who 
has taken the training and the date of its completion. GAO will run periodic reports to 
obtain this information. 

D. New employee training: 

As part of mandatory new employee orientation sessions, all new employees are 
required to take the No Fear course within their first 90 days at GAO. GAO's Learning 
Center will monitor the data with regard to new employees to ensure compliance with 
this requirement. 





 



April 1, 2013 

The Honorable Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Madam Chair: 

Office of the Administrator 

Enclosed is the U.S. General Services Administration's Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) Report for 
Fiscal Year 2012. This report is being submitted in accordance with the reporting 
requirements found at 5 CFR §724.302. 

If you have any additional questions or concerns, please do not hesitate to contact 
me or Ms. Lisa S. Austin, Acting Associate Administrator, Office of Congressional 
and Intergovernmental Affairs, at (202) 501-0563. 

Sincerely, 

Dan Tangherlini 
Acting Administrator 

Enclosure 

LS : \I d 8 \ 'cldl/ E\GI 

U.S. General Services Administration 
1800 F Street, NW 
Washington, DC 20405~0002 

www.gsa.gov 

http://www.gsa.gov
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TABLE OF CONTENTS (5 CFR Part 724, Subpart C: Annual Report) 

1. The number of cases in Federal court arising under the provisions of the 
Whistleblower Protection Act and, for those cases, the disposition and amount of 
money reimbursed by the agency to the Judgment Fund. 
(Source: Office of General Counsel) 

2. The number of cases in Federal court arising under the provisions of the Federal 
Antidiscrimination Laws and, for those cases, the disposition and amount of 
money reimbursed by the agency to the Judgment Fund. 
(Source: Office of General Counsel) 

3. Data for cases identified in Tabs 1 and 2 and the total number of employees 
disciplined, as defined in 5 C.F.R. § 724.102. 
(Source: Office of the Chief People Officer) 

4. Final year-end data regarding equal employment opportunity discrimination 
cases posted in accordance with§ 301(c)(1)(B) of the No FEAR Act. 
(Source: Office of Civil Rights) 

5. For all cases, whether or not in Federal court, the number of employees 
disciplined in each fiscal year and the nature of the discipline, as defined in 5 
C.F.R. § 724.102, in accordance with Tab 6. 
(Source: Office of the Chief People Officer) 

6. A detailed description of the agency's policy for taking disciplinary action against 
Federal employees for conduct inconsistent with the Federal Antidiscrimination 
and Whistleblower Protection laws or for conduct that constitutes another 
prohibited personnel practice. 
(Source: Office of the Chief People Officer) 

7. An analysis of the information provided in tabs 1-6 in accordance with 5 C.F.R. § 
724.302(a). 
(Source: Office of Civil Rights, Office of General Counsel, and Office of the Chief 
People Officer) 



8. Final year-end data for any adjustments needed or made to the agency's budget 
to comply with its Judgment Fund reimbursement obligation relating to Federal 
Antidiscrimination and Whistleblower Protection cases. 
(Source: Office of the Chief Financial Officer) 

9. The agency's written plan to train its employees that was developed pursuant to 
5 C.F.R. § 724.203. 
(Source: Office of the Chief People Officer and the Office of Civil Rights) 
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TAB 1 
The number of cases in Federal court arisin~1 under the provisions of the Whistleblower 
Protection Act and, for those cases, the disposition and amount of money reimbursed 
by the agency to the Judgment Fund. 

(Source: Office of General Counsel) 
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General Services Administration 
Arising Under the Cases in Federal Court 
ct for Fiscal Year 2012 Whistleblower Protection A 

Case Data FY2012 

Number of cases in Federal Court 0 

Disoosition 0 

Amount of money reimbursed to the $0.00 
Judament Fund 



TAB2 
The number of cases in Federal court arisin(J under the provisions of the Federal 
Antidiscrimination Laws and, for those cases, the disposition and amount of money 
reimbursed by the agency to the Judgment Fund. 

(Source: Office of General Counsel) 



General Services Administration 
Cases in Federal Court Arising Under 

Federal Antidiscrimination Laws for Fiscal Year 2012 

Case Data FY2012 

Number of cases 15 

Disposition 6 Closed, 9 Pending 

Number of closed cases not requiring 5 
reimbursement to the Judgment Fund 

Number of closed cases requiring 1 
reimbursement to the Judgment Fund 

Bases Age, Retaliation, Sex (female), Retaliation, Religion 
Age 
Age 
Age 
Race (African-American), Sex (male), Age 
Disability, Retaliation, Race (African-American) 
Race (African-American), Sex (female), Age, Retaliation 
Disability, Retaliation 
Race (Hispanic), Sex (male), Retaliation 
Race (Hispanic), Retaliation 
Race (African American), Color (Black), National Origin (African-
American), Aae 



Age, Sex (female), Retaliation 
Race (African-American}, Sex (female) 
Race (African-American), Color (Black), Retaliation 
Sex (female) 

Issues Hostile Work Environment, Forced Early Retirement 
Nonselection 
Nonselection 
Nonselection 
Removal 
Failure to Accommodate, Hostile Work Environment 
Ntinselection I 
Failure to Accommodate, Hostile Work Environment 
Non selection 
Disparate Treatment, Hostile Work Environment 
Hostile VVork Environment 
Hostile Work Environment, Disparate Treatment 
Hostile Work Environment, Dispar1;1te Treatment 
Nonselection 
EQual Pay Act Violation 

Amount of money reimbursed to the $250,000. This was a lump sum payment with no attorneys' fees 
Judgment Fund specifically allocated. 

Amount of money reimbursed to the $0.00 
Judgment Fund for attorney's fees 
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FROM: 

SUBJECT: 

GSA Oflite ol lhe Q1ief Paople Ollicer 

Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002 Fiscal Year 2012 Report 

This is in regard to the Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002 (No Fear Act) Fiscal Year (FY) 2012 report prepared in 
accordance with 5 CFR Part 724, Implementation of Title II of the No Fear Act
Reporting and Best Practices. 

I have reviewed the disciplinary action records for FY2012, specifically as they relate to 
the Federal Antidiscrimination and Whistleblower Protection Laws. For cases in Federal 
court arising under the provisions of the Federal Antidiscrimination and Whistleblower 
Protection LaYis, the total number of employees disciplined, as defined in 5 CFR 
§724.102, was zero. · 

Please contact me on (202) 501-0651, if you have any questions or need additional 
information. 

U.S.GeraaSeMcesAdm-
1275 First S1noo1. NE 

W""'*1glon, DC 20417 ,,__ 



Equal Employment Opportunity Data Posted 

Pursuant to the No Fear Act: 

GSA (and below) 

For Fiscal Year 2012 

**Mixed Cases are Included In this renort. •• 

Comparative Data 

Previous Fiscal Year Data 

Comolalnt Activitv 2007 2008 2009 2010 2011 
Number of Complaints Flied 77 93 102 124 104 

Number of Complainants 69 88 97 113 95 
Repeat Filers 1 3 3 6 1 

Comparative Data 

Complaints by Basis 
Previous Fiscal Year Data 

Note: Complolnts con be filed o//eglng multiple bases. 
2007 2008 2009 ·2oio 2011 

The sum of the bases mQ)I not equal total complolnts flied. 

Race 21 47 45 48 56 
Color 7 14 12 19 16 

Religion 0 6 6 s 11 
Reprisal so 45 51 71 59 
Sex 19 36 35 57 58 
PDA 0 0 0 1 0 
National Origin 9 10 10 11 12 
Equal Pay Act 1 2 0 4 0 

Age 31 43 36 67 60 
Disability 22 19 27 31 29 
Genetics 0 0 0 0 0 
Non-EEO 0 0 0 0 0 

Comparative Data 

Comolalnts bv Issue 
Previous Fiscal Year Data 

Note: Complaints con be filed a//eglng mult/ple bases. 
2007 2008 2009 2010 2011 

The sum of the bases may not equal total complaints flied. 

Appointment/Hire 2 0 4 3 3 

Assignment of Duties 9 7 8 12 10 
Awards 3 1 4 2 1 
Conversion to Full-time 0 0 0 0 0 
Dlscl II Actl 

- - -- : ' - -- r- - ~ -

2012 
Thru 

JO.Seo 
96 
87 
7 

2012 
Thru 

JO.Sep 

64 
24 

11 
54 
46 

0 

21 
0 

48 

41 
0 
0 

2012 
Thru 

JO.Sep 

7 
9 
0 
0 

T ' t f • I 

i r , t , ~ • : • J 

!.- _'L: ! -- ---· --- -•• . • - ~- .<i-:-- ~ - ;_ -~r --•-- : _. r -· : . .::_ __ i~---- -
ty 

Evaluation Ap ralsal 8 7 11 17 21 17 

Examination/Test 0 0 0 0 0 0 
Harassment 
: - , - - -- -- - t ··- r , 1 r-~ r r , 1 ,. 

t: _ _., ,.i _____ -:.~- --~-' ___ i _'./:__ l _ ~ ___ i__J ___ ii_L_t__,_{_ __ l _ _.1__...:. 
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Reinstatement 0 0 0 0 0 0 
Retirement 1 0 1 1 1 0 
Termination 3 4 7 10 8 5 
Terms/Conditions of Employment 10 11 9 23 13 20 
Time and Attendance 4 2 5 10 10 2 
Training 6 6 4 10 6 1 
Other 8 8 9 10 2 0 

Comparative Data 

Previous Fiscal Year Data I 20U 
Thru 

Processing Time 2007 2008 2009 2010 2011 I 30-Sep 

Complaints pendln11 durln11 fiscal vear 

Average number of days In Investigation 172.69 182.61 208.87 196.87 265.23 270.13 
Average number of days In final action 55.41 7.28 56.66 76.63 119.26 104.35 

Complaint pending durinR fiscal year where hearing was requested 
Average number of days In Investigation 170.86 190.22 197.44 198.51 253.28 258.6 
Average number of days In final action 24.48 0 27.59 38.33 32.52 14.25 

Complaint pending during fiscal year where hearing was not requested 

Average number of days In Investigation 179.08 166.39 232.23 191.77 288.59 300 
Average number of days In final action 103.75 53.21 96.62 113.4 246.82 218.16 

Comparative Data 

Previous Fiscal Year Data 
20U 
Thru 

Complaints Dismissed by Agency 2007 2008 2009 2010 2011 30-Sep 

Total Complaints Dismissed by Agencv 12 17 9 24 21 11 
Average days pending prior to dismissal -22 60 159 33 38 42.82 

Complaints Withdrawn bv Complainants 

Total Complaints Withdrawn by Complainants 5 5 7 8 6 12 
Comparative Data 

Previous Fiscal Year Data 
20U 
Thru 

2007 2008 2009 2010 2011 30-Sep 

Total Final A.lencv Actions Flndln1 Discrimination # " # " # " # " # " # " Total Number Findings 0 - 0 ');~ 3 ........ ~~ 1 :Ir.I' 0 -~ 0 :.:~· 

Without Hearing 0 0 0 0 2 67 0 0 0 0 0 0 
With Hearing 0 0 0 0 1 33 1 100 0 0 0 0 

Comparative Data 

Previous Fiscal Year Data 
20U 

Findings of Discrimination Rendered bv Basis Thru 

Note: Complolnts con be flied alleging multiple bases. 2007 2008 2009 2010 2011 30-Sep 

The sum of the bases may not equal total complolnts and 
# " # " # " # " # " # " findings. 

Total Number Findings 0 0 " 3 ·:,~r..:-wii 1 ~·--:--. 0 ·~· 0 ~ 

Race 0 0 0 0 1 33 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 1 33 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
PDA 0 0 0 0 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 
Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 
ARe 0 0 0 0 1 33 0 0 0 0 0 0 
Disability 0 0 0 0 1 33 1 100 0 0 0 0 
Genetics 0 0 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

~-(. , . f;!-;..;-.<, -~' , .... ~-. .., ·- - -Findings After Hearing 0 0 1 0 r.1-o~ 

Race 0 0 0 0 1 100 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Rellglon 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
PDA . 0 0 0 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 0 0 0 
Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 1 100 0 0 0 0 0 0 
Disability . 0 0 0 0 0 0 1 100 0 0 0 0 



Genetics 0 0 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 - 0 - 0 

~ Findings Without Hearin& 0 0 2 
Race 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 1 so 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
PDA 0 0 0 0 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 
Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 0 0 0 
Disability o· 0 0 0 1 so 0 0 0 0 0 0 
Genetics 0 0 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

Comparative Data 

Previous Fiscal Year Data 
20U 
Thru 

2007 2008 2009 2010 2011 30-Sep 

Flndlnp of Discrimination Rendered by Issue # " # " # " # " # " # " Total Number Findings 0 -- 0 3 1~0- 0 -

Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disclplinarv Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 ·o 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pav (lnduding Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 2 67 0 0 0 0 0 0 
Reassilinment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 1 100 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other - User Defined 0 0 0 0 1 33 0 0 0 0 0 . 

~·~ :::.; • wcri.~ , .. _. ~ .. 
Findings After Hearln1 0 0 1 
ApDOlntment/Hire 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Dlsciolinary Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 



Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 1 100 0 0 0 0 0 0 
Reassignment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 l 100 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other· User Defined 0 0 0 0 0 0 0 0 0 0 0 0 

-- -- . ~-- ~ Findings Without Hearing 0 0 2 
Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Dlsclollnarv Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 1 so 0 0 0 0 0 0 
ReasslRnment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other- User Defined 0 0 0 0 1 so 0 0 0 0 0 0 

Comparative Data 

Previous Fiscal Year Data 
2012 
Thru 

Pendl11111 Complaints Flied In Previous Fiscal Years bv Status 2007 2008 2009 2010 2011 30-SeP 
Total complaints from previous Fiscal Years 0 0 0 0 0 0 
Total Complainants 72 64 77 112 U7 129 
Number complaints nendlna 

Investigation 3 1 2 2 4 3 
ROI Issued, pending Complainant's action 0 0 0 0 3 0 
Hearing 14 19 29 44 52 66 

Final Agency Action 5 5 6 6 3 5 
Appeal with EEOC Office of Federal Operations 24 26 29 35 35 40 

Comparative Data 

Previous Fiscal Year Data 
2012 
Thru 

Complaint Investigations 2007 2008 2009 2010 2011 30-Sep 

Pending Complaints Where Investigations Exceed Required 

Time Frames 3 7 4 6 10 17 



TABS 
For all cases, whether or not in Federal court, the number of employees disciplined in 

. each fiscal year and the nature of the discipline, as defined in 5 C.F.R. § 724.102, in 
accordance with Tab 6. 

(Source: Office of the Chief People Officer) 



• 

GSA Office of the 01iel l'l!ople Officer 

PEB o 5 2013 

MEMORANDUM FOR MADELINE CALIENDO 

FROM: 

SUBJECT: 

ASSOCIATE ADMINISTRATOR 
OFFICE OF CIVIL RIG TS (AK) ~;/}r;;;;J 
KIMBERLY A. LEWIS (/'ILOll {i ~ff./!!;, t 
DIRECTOR, OFFICE F HUMAN CAPITAL MANAGEMENT 
(CH) 

Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002 Fiscal Year 2012 Report 

This is in regard to the Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002 (No FEAR Act) Fiscal Year (FY) 2012 report prepared in 
accordance with 5 CFR Part 724, Implementation of Title II of the No FEAR Act
Reporting and Best Practices. 

I have reviewed the disciplinary action records for FY2012, specifically as they relate to 
the Federal Antidiscrimination and Whistleblower Protection Laws. For all cases, 
whether or not in Federal court and as defined in 5 CFR §724.102, the total number of 
employees disciplined was one, which is attached to this document. 

Please contact me on (202) 501-0651, if you have any questions or need additional 
information. 

Attachment 

us. General Services-
1275 First Slreet, NE 
W~DC204U 

www-.gov 

http://www.gsa.gov


Consolidated Data collection for No Fear Act Reporting (1 January 2012- 31 December 
2012) 

Please indicate all disciplinary action taken in accordance with GSA Order 9751.1, 
Maintaining Discipline Policy for violations of the Federal Antidiscrimination and 
Whistleblowing Protection Act specifically under Table 2, penalties number 31 and/or 
32. 

Table 2, Penalty Guide 

Penalty #31: Negligent or willful discrimination, including harassment against any 
employee or applicant for employment based on race, color, religion, sex, age, national 
origin, physical or mental handicap, marital status, or lawful political affiliation. (Note 
although the Federal Antidiscrimination law does not .specifically cover sexual 
orientation, it is prohibited as amended under Executive Order 11478113087) 

Number of warnings/reprimands O 

Number of suspensions 1----·---·---

Number of removals O -------------
Number of disciplinary actions identified above which resulted in a court 
case O (e.g. MSPB, EEOC, Federal court etc.) 

Penalty #32: Reprisal action against any person for proper exercise of the right to file a 
discrimination complaint or grievance, or for reporting an irregularity, real or suspected. 
(Note: Covers Whistleb/owing Protection Act) 

Number of warnings/reprimands __ o _________ _ 
Number of suspensions O __________ _ 

Number of removals O ___________ _ 

Number of d
0
isciplinary actions identified above which resulted in a court // 

case___ / 
~ / 



TAB6 
A detailed description of the agency's policy for taking disciplinary action against 
Federal employees for conduct inconsistent with the Federal Antidiscrimination and 
Whistleblower Protection laws or for conduct that constitutes another prohibited 
personnel practice. 

(Source: Office of the Chief People Officer) 



GSA Ollice of the 01iel People Ollicer 

MEMORANDUM FOR MADELINE CALIENDO 

FROM: 

SUBJECT: 

ASSOCIATE ADMINISTRATOR 

OFFICE OF CIVIL Rl~TS (AK)·~. ; /} (S;) 
KIMBERLY A. LEWIS tMtll, .· ~ 
DIRECTOR, OFFICE F HUMAN APITAL MANAGEMENT 
(CH) _/ 

Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002. Fiscal Year 2012 Report 

This is in regard to the Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002 (No FEAR Act) Fiscal Year (FY) 2012 report prepared in 
accordance with 5 CFR Part 724, Implementation of Title II of the No FEAR Act
Reporting and Best Practices. 

I have reviewed the General Services Administration's policy on taking disciplinary 
action against employees contained in GSA Order CPO 9751.1, May 20, 2003, 
Maintaining Discipline, which is attached to this document. 

Penalty Guide Table 2, at paragraphs 31 and 32, identifies discrimination and retaliation 
as types of delinquency or misconduct. The Penalty Guide also specifies the penalty for 
the first. second, and third offenses. For negligent or willful discrimination, including 
harassment, against any employee or applicant for employment based on race, color, 
religion, sex, age, national origin, physical or mental handicap, marital status, or lawful 
political affiliation, the penalty for the first offense is a warning notice to removal. The 
penalty for the second offense is a reprimand to removal. The penalty for the third 
offense is removal. 

' ' 

For cases of reprisal action against any person for the proper exercise of the right to file 
a discrimination complaint or grievance, or for reporting an irregularity, real or 
suspected, employees receive a warning notice to removal for the first offense, 
reprimand to removal for a second offense, a11d removal for the third offense. 

Please contact me on (202) 501-0651, if you have any questions or need additional 
information. 

Attachment 

US.General ServicesAdniistlalloi1 
1275 Arsl S1ree1, NE 
WashW1gloo, DC 20417 
www.gsa.gov 
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Maintaining Discipline 

• ,U.S. General Services Administration 
9751.1 CPO MaJotalning Discipline 

Date: ·0512012003 
Status: Validated 
Outdated on: 05120/201, 

GENERAL SERVICES ADMINISTRATION 
Washington, OC 2-0405 

SUBJECT: Maintai!1ing Discipline 

GSA ORDER 

Page I of 12 

CPO 9751.1 
May 20, 2003 

1. Purpose. This order moves the GSA policy on maintaining discipline from Chapter 3, Part 8, of OAD P 5410.1 GSA Administratiile 
Manual. 

2. Nature of revision. This order makes no changes to GSA policy on maintaining discipline. The only changes are editorial. 

3. Principles. The [Tlaintenance of good group discipline in GSA and the handling of disciplinary actions, when required, are to be carried 
out under the following basic principles: 

a. Primary emphasis Is to be placed on positive action by supervisors to prevent situations requiring disciplinary actions. 

b. Employees are expected to adhere to high standards of conduct. lf.lhen they violate the rules, regulations, or standards of 
conduct, they will be dealt wlth promptly and adequately, on a fair and equftable basis. 

c. Disciplinary action should be consistent with the principle of like penalties for like offenses, with due consideration for the 
employee's past record and any other circumstances that, in the exercise of reasonable judgment, detract from or add to the seriousness 
of the offense. 

4. The positive meaning of discipline. 

a. Good group discipline is more than compliance with regulations and standards of conduct; it implies an understanding of why the 
rules are necessary and confidence that they wlll be enforced fairly. Good group discipline means cooperation among the members of 
the group, and between the leader and the group. lt acts as a positive force on the members of the group leading to a high degree of self· 
discipline or control which is self-motivated rather than imposed by higher authority. The extent to which it exists in a group is an indicator 
of the quality of supervision. 

b. Since it is an lntangib!e quality, good group discipline Is not eas!ly measure<! by any yardstick. It can best be described by 
reference to those employee altitudes that characteristically accompany and foster Its development. lf./hen the following factors are 
present, group discipline of a high order will prevail: 

(1) An understanding of and interest in the organization's activities, including a clear understanding of how individual 
performance requirements fit into the overall work program. 

(2) A sense of pride In the accomplishments of the group. 

(3) Teamwork, or the willingness to contribute in ways that reflect credit on the group as a whole. 

(4) Free communications upward and downward. 

(5) Freedom to express opinions and suggestions, with the assurance that they will receive consideration. 

(6) A reasonable sense of security in employment. 

(7) Knowledge that each Individual's contribution is regarded as significant and Js fairly appraised on its merits. 

(8) Confidence In the consideration, understanding, and integrity of supervisors. 

c. The one ess~ntial ingredient for good group discipline is effective leadership starting frorn the top and working down. Positive 
supervisory practices pursued on a continuing day-to-day basis are needed to develop in employees an attitude toward their work that 
motivates them to observe correct hablts of conduct The constructive innuence of a good example is as eHective ln this as in any other 
learning experience. 
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5. The puraoses gf djsciplinarv actions. 

a. Individual disciplinary actions sometimes become necessary even in the best-managed groups. The way the supervisor deals 
with each case wilt ha'Je an el'fecl. positively or negatively, on general group discipline. The procedures and general instructions in ttlis 
part w!ll furnish guidance to supervisors in carrying out their responsibilities far taking disciplinary action. They do not substitute for 
constant vigilance to prevent the occurrence of infractions, for careful judgment in the application of penalties, or for follow-up action to 
evaluate the effectiveness of the measures taken. 

b. The purpose of disciplinary action is to prevent the recurrence of misconduct, to Improve the employee's attitude and behavior, 
and to maintain discipline and morale among other employees. Every disciplinary action should be weighed with these objectives in 
mind. VVhere there is confidence that these purposes can be accomplished through counseling or verbal admonishment, formal 
disciplinary action should not be taken. 

B. Responsibilitv for maintaining discipline. 

a. Heads of Services and Staff Offices and Regional Administratc1rs ere responsible for the maintenance of discipline and adherence 
to the standards of conduct by officials and employees under their jurisdiction. 

b. Immediate supervise~, in all instcinces, have the primary responsibility for acquainting employees with the standards of conduct. 
maintaining discipline and morale, and initiating appropriate corrective action when it becomes necessary. This is a daily responsibility of 
supervisors and not merely action taken el times when the employee may deviate from acceptable forms of conduct. Supervisors must 
thoroughly understand the purposes of disciplinary action and the methods for lakin,1 proper corrective action. 

7. Authoritv lo take disdgHna!V action. 

a. Heads of Services and Staff Offices and Reglonal Administrators may designate the officials who are authorized to take 
disciplinary action. Designated officials must be in line of authority over the disciplined employee. In the absence of other deslgnatiori or 
limitation, any supervisor may issue warning notices, any official at the level of brancf1 chief or facility manager may issue officlal 
reprimands. and any official at the division director or higher level may propose and ~:recide adverse actions (i.e. suspensions, furloughs 
without pay of 30 days or less, reductions in grade or pay, or removals}. 

b. Any notice of proposed adverse action or final letter of decision to take adverse action requires the prior concurrence of the 
servicing Human Resources Officer, regarding the appropriateness of the action under the regulations pertaining thereto. 

c. Human Resource Officers are responsible for obtaining appropriate legal review, with the support and advise of the Offlc:e of 
General Counsel. 

8. Non-disciplinary letters of instruction or counseling. 

a. A letter of instruction or counseling is an informal notification from a supervisor calling an employee's attention to the need to 
Improve in areas such as conduct, performance or attendance. For example, a supervisor might address a letter to an employee 
regarding the amount of sick leave or emergency annual leave used (which, though 1approved. appears excessive) or the need to pay 
closer attention to verbal instructions. VVhether issued orally or in writing, such reminders are a regular part of daily supervision and are 
not considered penally actions. 

b. Copies of letters of instruction or counseling are maintained. by the supervisor end are not filed in the employee's official 
personnel folder. Such letters may not be cited as previous disciplinary offenses for determining whether a second or third offense has 
occurred In determining a penalty. They may, however, have significance as supporting documents if fonnal discipline becomes 
necessary later-·showing, for example, that an employee was fully aware of the nature of the misconduct. 

9. Warning notices. 

a. A warning notice is a letter calling an employee's ettention to an infraction (ordinarily a first offense not too serious in nature) end 
warning the employee of the consequences of a repetition of misconduct. In addition, each warning notice will inform the employee that 

(1) A ·copy of the warning notice will be placed in the employee's official pursonnel folder; 

(2) The employee may submits written statement or explanation to be Included the personnel folder; 

(3) The warning notice will be withdrawn from the personnel folder after 1 ·~ear; and 

(4) The employee may use the GSA grievance procedure to contest the propriety of the action, or if issuance of the warning 
notice is subject to provisions of a labor-management contract, he or she may use the negotiated grievance procedure. It is the 
responsibility of the issuing office to ascertain which procedure is appropriate. 

b. A warning notice wfll be withdrawn from the official personnel folder after a maximum of 1 year. At the discretion of the issuing 
officer, it may be withdrawn earlier. In determining whether a notice should be withdrawn in less than e year, the supervisor will consider 
the employee's conduct, performance, and general attitude toward the job subsequent to the Issuance of the warning. The employee will 
be notified in writing when a warning notice is withdrawn In less than 1 year after the date of issuance. The knowledge that the notice 
may be withdrawn should provide the employee with a strong Incentive to observe the rules of conduct. \'Vhen a warning notice iS 
withdrawn, the offense may not be cited as a previous offense to support a determination that a second or third offense has occurred in 
the event of future misconduct. It may, however, be used to demonstrate that the employee understood that the conduct Involved was 
proscribed or has failed to respond to repeated counseling, in lhe same manner as a lettE~r of counseling supports a formal "first offense0 

disciplinary action. 

c. The suggested format to be followed in preparing e warning notice is shown in appendix 2. figure 1. 
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10. Official reprimands. 

a. A reprimand is a formal notice of official censure for a serious violation of a rule of conduct, law, regulation, official instruction, or 
specified responsibility. It also may be given for repetition of an infraction for which the employee has previously been warned, or it may 
be given at the point where an accumulation of two or more different offenses call for more serious action than a warning. A copy of each 
reprimand is filed fn the official personnel folder as a temporary record, and is withdrawn after a maximum of 3 years. At the discretion of 
the iss.uing officer, it may be withdrawn earlier. in which event, the employee should be notified in writing. \Nhen a reprimand is 
withdrawn, the same considerations concerning use in future disciplinary aclion as are described for warning notices In par. gb, above, 
apply, 

b. The notice of reprimand will explain the reasons for issuance specifically and in detail, and will warn the employee of the serious 
cons.equences. of future violatior.s. !n addition, each notice of reprimand wm in1orm the employee that 

(1) A copy of the official reprimand will be placed in the employee's official personnel folder; 

(2) The reprimand will be withdrawn from the personnel folder after 3 years; 

(3) The employee may submit a written statement or explanation 10 be included in the person net folder at any time: and 

(4) The employee may use the GSA grievance procedure (or negotiated grievance procedure) to contest the propriety of the 
penalty. 

c. VVhenever It ls believed that a reprimand wi!I sufficiently impress upon an employee the seriousness of a violation and adequately 
serve as a corrective measure, it is to be preferred to suspension. 

d. The suggested format to be followed in preparing an official reprimand is shown in appendix 2. figure 2. 

11. Suspensions. 

a. A suspension is the placement of an employee In a temporary non-duty, non-pay status for disciplinary reasons. It may be 
recommended as a penalty action for a serious first offense, for repetition of a less serious offense for which the employee has previously 
been given a lesser penalty, or when more than one offense has occurred each of which, standing alone, might not warrant a suspension. 

b. The effectiveness of suspension as a penalty action should be carefully considered in each Individual case. The loss of the 
employee's services for the time covered by the suspension is, to some extent, a penalty on the agency and on other employees who 
must assume the duties of the offender during his or her absence. Loss of pay for several days may mean serious hardship for the 
employee's family or may result In indebtedness that could have an adverse rather than a beneficial effect on the future conduct record of 
the individual. Since a suspension is usually a matter of common knowledge, it can be expected that in some instances an employee's 
ability to do an effecti1Je job may be impaired, depending on the demands of the position he holds. Therefore, this penalty should 
normally be imposed only after counseling or written warning notices or official reprimands have proven Ineffective, or when the offense is 
so serious as to Indicate that more stringent corrective action is necessary. 

c. There are instances in which suspension is an appropriate penalty action. Jf the offense is of such a serious nature that removal 
is considered, but because of extenuating circumstances it is decided to retain the employee in the service, suspension may be the only 
penalty approprtate to reflect the degree o1 agency disapproval. Or, in instances tn which it ls believed that drastic action is necessary to 
secure adherence to required standards, a suspension may be effective where counseUng, warnings, and reprimands have failed. 

d. No suggested format is provided for notices of proposed suspensions or of decisions on suspensions. Servicing human 
resources offices should always be consulted before such notices are written. 

12. Removals. 

a. Removal is a drastic penalty thal may be imposed only tor repeated violations or offenses, or for one or more offenses Jnvo!ving 
serious misconduct or delinquency. Since removal on charges of misconduct can be expected to mal<.e it difficult or even impossible for 
the employee to continue his Go\lernment career in another agency, the s\ep should be taken only after careful weighing of the evidence 
and a determination that such action is necessary to promote !he efficiency of the service 

b. Supervisors should be mindful of two obligations. Their obligation to the Government demands that standards be upheld and that 
employees who deliberately violate the standards be removed. By law, action must not be arbitrary or unreasonable, and mus! in every 
case be adeqt1ately supported by a preponderance of the evidence. 

c. On occasion, demotion to a lower grade position may be taken as a penalty action in lieu of removal or as an appropriate 
response to a given situation in its own right. For example, demotion from a supervisory to a non-supervisory position could be a 
reasonable penalty where the misconduct is related to supervisory duties but the record evidences that wittiout those responsibilities the 
individual would be a productive employee. VVhenever demotion ls considered as a penalty action, the determination should be based on 
what is believed to be a reasonable expectation of attitude and conduct in the lower grade position. The nature of the misconduct and ttie 
type of individual conc.emed will affect the decision. 

d. Frequently, employees prefer to resign rather than to face removal charges. This outcome is desirable from the standpoint of 
economy, and a resignation should be accepted under such circumstances. A resignation should never be obtained under duress or 
demanded as an alternative to some other action lo be taken, but ii Is perfectly acceptable to present the employee with ttie hard choice 
of resignation or potential removal. If an employee resigns after receiving a removal proposal, Chap1er 31 of the Office of Personnel 
Management (OPM) Guide to Processing Personnel Actions requires that the Standard Form 50, Notification of Personnel Action, show 
under ''Remarks" that the employee resigned while action was pending to separate him, giving the reasons. The employee should be 
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informed lhat the information regarding his misconduct has become a rnatter of permanent record. Note: resignations effected under a 
fonnel settlement of an appeal of disciplinary action may or may not indude remarks as specified In the settlement agreement. 

e. No suggested format is provided for nolices of proposed removal or of decisions on removals. Servicing human resources offices 
should always be consulted before such notices are written. 

13. General cautions. 

a. Disciplinary actions are complex matters that should be undertaken only with the advice and assistance of the appropriate human 
resources office. Supervisors should seek human resources office advice at the first sign of conduct problems (or poor perfonnance) 
before the problems have become severe. In most cases, If appropriate corrective steps are taken early, conduct and perfonnance can 
be improved and formal action will be unnecessary. 

b. Note that regional issuances may supplement the procedures of this seclion. In addition, labor agreements frequently &pecify 
detaile_d procedures governing disciplinary actions for bargaining unit employees that call for early human resources office advice. 

14. Timing of the action. 

a. Supervisors should not store up criticisms but should discuss any perceived problems with employees as soon as such problems 
arise. When the circumstances call for disciplinary action, it should be taken prompUy and deliberately. Delay in taking disciplinary action 
tends to diminish Its effectiveness. 

b. The setting of maximum time limits for most actions is not practicable because of the many variables ttiat can affect timing even 
with high priority attention. 

c. Vv'hen a report of investigation is received from the Office of Inspector General, It should receive especially high priority attention. 
(See also par.16, below.) 

d. See par. 17 below concerning violations involving information security. 

15. lngulrv to determjne the facts. 

a. In the instance of suspected irregularities involving fraud again$! the Government, wrongdoing that might be punishable as a 
criminal offense, or any type of misconduct as outlined in Appendix 1.T;;ible 2 of the Penalty Guide supervisors should not Initiate their 
own inquiries but must report the matter Immediately to the office of Inspector General (OIG) or to the local Field Investigations omce with 
a request for OIG investigation or authorization to proceed with administrative action. Should the Office of Inspector General determine 
that the irregularity does not warrant conducting an official investigation, the appropriate GSA official should conduct an inquiry as 
outlined in this section to determine the nature and extent of administrative action to be taken. 

b. Appendix. 1. Table 1, lists offenses that will normally be the subject of inquiry and report by an appropriate superyisor. In any 
instance, however, If the offense is of a serious nature that may lead to removal and if facts cannot be adequately ascertained by the 
supeivisor, a request may be ma~e through channels for tnltial or supplemental lnve1;tigation by the OIG. 

c. The following steps are recommended to guide the supervisor in conducting an Inquiry to secure the fads needed to determine 
what disciplinary action, if any, is warranted: 

(1) lnteiview the employee who has allegedly committed an offense. 

(2) Interview witnesses and any others who can provide pertinent Information. 

(3) Try to reconcile any conmcting statements or other evidence. Re-interview the parties concerned if appropriate. 

d. If, In the supervisor's opinion, the facts revealed by the Inquiry are serious enough to warrant official action invoMng concurrence 
at a higher level, the supervisor must prepare a written report GSA Fofm 225, Record of Infraction, or a similar fact gathering record Is 
recommended for this purpose. 

e. The instructions in pars. band c above, regarding conducting end reporting an Inquiry to determine the facts, do not apply to 
cases where sufficient evidence to provide a proper basis for disciplinary action is available from some other official source, &uch as a 
report of an investigation conducted by the OIG, a police or court recorcl, or a finding by OPM that an employee has falsified hi&itler 
appllcation for employment or other persooal history record. 

16. Acting on reports from the office of Inspector General and on positive drug test results from the Medical Reyiew Officer CMRO). 
Investigation reports from the OIG and positive drug test results from the MRO are sent to Regional Administrators and Heads of 

Services and Staff Offices. It is recommended that such reports be referred for actiori at a relatively high level (division diredoror above). 
Since these reports frequently involve sensitive Issues subject to close sautiny both within and outside of the agency, managers to 

whom they are referred shou\d always consult with the human resources and tega.\ officials befcre proceeding to ptepare disciplinary 
proposals or take other action. 

17. Security violations, All potential security violations must be reported immediately to the appropriate security manager who Is 
responsible for conducting a preliminary inquiry and notifying the GSA Security Officor. Refer to chapter 8 of GSA Order ADM P 1025.2D 
Classified National Security Information for instructions concerning investigation of SE!curity 

18. Ee:nalty Guide. 

a. Appendix 1, Tables 1 and 2. list offenses together with the range of penalties for first, second, and third offenses. Penaltie& for 
offenses not listed should be determined by reference to the penalties listed for offenses of a similar type or of comparable seriousness. 
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Offenses listed in Table 1 are normally investigated by line supervisors, while offenses listed in Table 2 must be·referred to the OIG. 

b. In determining which penalty is most appropriate, within the range provided by the guide, a variety of considerations relevant to 
the circumstances of the individual case will be taken into account. Listed below are a number of factors that are generally recognized as 
relevant to penalty selection. Not all of these factors will be pertinent in every case. Some of the factors may weigh in the employee's 
favor, while others may not or may even constitute aggravating circumstances. Selection of an appropriate penalty lnvolves a responsible 
balancing of the relevant factors in the individual case. 

(1) The nature and seriousness of the offense, and its relation to the employee's position, and responsibilities, induding 
whether the offense was intentional or technical or inadvertent, or was committed maliciously or for gain, or was frequently repeated. 

(2) The employee's job level and type of employment, Including supervisory or fiduciary role, contacts with the public and 
prominence of the position. 

(3) The employee's past disciplinary record. 

(4) The employee's past work record, including length of service, performance on the job, ability to get along with fellow 
workers. and dependability. 

(5) The effect of the offense upon the employee's ability to perform at a satisfactory level and Its effect upon supervisors' 
confidence in the employee's ability lo perform assigned duties. 

(6) The consistency of the penalty with those imposed upon other employees for the same or similar offenses. 

(7) The consistency of the penalty with the Penalty Guide. 

(8) The notoriety of the offense or its impact upon the reputation of the agency. 

(9) The darity with whidl the employee was put on notice of any rules that were violated In committing the offense, or had 
been warned about the conduct in question. 

(1 D) The potential for the employee's rehabilitation. 

(11) Any mitigating circumstances surrounding the offense such as unusual job tensions, personality problems, mental 
impairment, harassment, or bad faith. Malice or provocation on the part of others involved in the matter. 

(12) The adequacy and effectiveness of alternative sanctions to deter such conduct ln the future by the employee or others. 

c. Penalties will generally conform to the guide, since the range of penalties provides latitude for the exercise of judgment. In 
unusual circumstances, however, a greater or lesser penalty than that provided by the guide may be imposed to meet the purposes of 
disciplinary actions, except where the guide indicates that the penalty is specified by law. For example, the rules and case law governing 
"reasonable accommodation" might counsel reducing the penalty or foregoing discipline altogether while an employee pursues treatment 
for a handicapping condition that directly influenced the misconduct at issue. 

d. In determining that a second or th!rd offense has occurred, only disciplinary actions taken within the past 3 years may be 
considered. Earlier offenses, however, may demonstrate that the employee was ful!y aware of the nature of the misconduct and could 
support selection of a relatively high penalty within the range provided by the guide. 

e. When the past record involves an offense or offenses unrelated to the current offense, or when two or more offenses are being 
considered for disciplinary action at the same time, a greater penalty than would be imposed for a first offense may be appropriate, In 
these cases, the severity of the penalty should take Into account the total pattern of behavior. II should also be noted that the penalty 
guide does not require a progression through all possible disciplinary actions prior to removal. 

f. \'Vhere appropriate, demotion may be used In place of removal. 

19. Relationship between disciplinary actions and actions for unacceptable performance. Suspensions, demotions and removals or 
misconduct, are generally taken under the adverse action procedures in 5 CFR Part 752. Under the Civ!t Service Reform Ad of 1978, 
however, alternate procedures were specifically established in 5 CFR Part 432 to lessen the burden of proof in cases based on 
unsatisfactory performance. Part 432 procedures can be used when an action is based solely on unacceplable performance In one or 
more critical elements. The adverse action procedures in 5 CFR Part 752 can also be used for performance related demotions or 
removals. But, since Part 752 actions require a greater degree of proof than Part 432 actions, they are generally used in performance 
cases only where poor perform11nce is mixed with misconduct or other problems not dearly falling under the category of unacceptable 
performance in one or more critical elements. Supervisors should work particularly closely with their employee and labor relations staff 
when confronting situations involving both performance problems and misconduct. 

20. Further considerations when processing disciplinary actions. 

a. OPM has issued Government-wide regulations governing the processing of both Part 432 and Part 752 actions. Because the 
regulations are complex and detailed, specific agency-wide procedures for processing such actions are not necessary. (See the GSA 
order, Performanoo Management System (OAD 9430.2), for a general description of Part 432 procedures). It should be noted that the 
procedural requirements of the Competitive Service are not always applicable to Excepted Service or temporary employees. The Office 
of Human Resources and General Counsel must always be consulted when considering suspensions, demotions, or removals. 

b. As noted in Par. 13b, above, In addition to OPM's regulations, regional issuances and labor agreements may detail procedures 
that are applicable to disciplinary actions that go beyond those specified in this directive. 
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GAIL T. LOVELACE 
Chief People Officer 

Types of Delinquency or Misconduct 

l. Reporting for duty or being on duty Wider the 
influence of intoxicants or drugs to s1ch an 
extent a<1 to render the emµlayee unf1l for 

duty, Also using or se\ling irito:o::icants {not 
controlled substances) on Government-owned 
or leased prem i1es, or possessing intoxicants 

on Government property where sud posst"SSioo 
has been prol1i\1ited 

a. Where safety ofpenons orpropeny is not 
endan8ered thereby. 

b. Where snfety of persons or property is 
endangered 1hercby 

2 Driving a Go,,.emment vehicle (or-privately 
OYmed c8' on official business) while under 

the innuem;e orintoxicont~ or drugs. 

3. Use or lllegal drugs b)' employees &erving in 
positions d~ig:nltcd for drug tenin11 a$ 

confumed bye. pomive test ~Sl~t or ~fusa! 
to take drug lest 

' Ra:WTing tardiness. Being late for work 
(up lo 30 minutes) without 00,,quate 

justification A pene.lty action may be 
imposed whenevi:r 3 une:-i;cused periods 

of tardiness oceur within 2 cnontlci or less. 

' Absence from duty for c>r1C day or less without 
permission and v.ithout ildequate justi6cation, 

failure tl:I follow Instructions for notifying 
supervisor or obtainins lP\lroval fOf absences 

(includes tardiness of more than 30 minutes and 
\el.ving the job without pennWion). 

6 Absence froin dury foe mw-c than one diiy 
without peimission and without e.dC'qllak 

justification or failure to follow iNtructiOr\$ 
for nolifying super-visor and oblllin.ing approval 

for absence. (When absence e:oc:ceeds l 0 
calendar days without permission pru\ without 
adequate justification, the penalty of removal 

may be imposed for the first offense.) 

7. Misu~ of sick leave suefi ll.S working a1 another" 
job withoul pennissionduring 11I1.Y period of 
sick leave, or wing sick leave roc absences 

unrelated to ilh1ess or med1.:al CBll: {in which 
case the leave should be changed to AWOL 

in addition to opproprUitc dhcipline) or foil um 
lo follow instn1ctiuns (or notifying the $Upcr'<·isor 

or obtaining appioval for nbsence 
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Appendix 1. Penalty Guides 

Penalty Guide-~ Table 1 

1st Offonse 2nd0ffen'le 3rd Offen.le 

Wnming nC'llice to Reprimand Removal 
reprimand to removal 

Suspension to Removel 

removal 

Suspension \(1 Removal 
n:mo~al 

W111T1inglo Remove.I 
n:move.I 

Warning notice Reprimand lo Suspension tc 

suspension removal 

Warning notii;e Reprimand to Susperuion lo 

suspension mnoval 

Wamtng notice Reprimand to Removal 
to reprimand rcmme.1 

Warning notice Reprimand to Removal 
to removal removal 
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T)"llCS of Delinquency or Miscooduct Isl Offense 2nd Offense 3rd0fferue 

' ln;'Ubordinadcrn; deliberate refusal to comply Reprimand lo Suspension 10 Removitl 
with authorized instructions issued by a n:mo~at removal 

supervisor, di!respect. insolence, and like 
behavior 

9 Neglect ofdUIJI_ Skeping on duty. loafing. 
deliberate failure to be at wDrk on task 

assigned, unrea.sonable delay or failure in 
carrying out instructions, candueting person"I 

arrain on omcia! time. or carelen wod:n11u1ship 
rerulting m waste or dda;,· 

• \.Vhere safety of persons or propeny is not Warning notic<: to reprim8Ild Reprimand to R~moval 

endangered suspen.sion 
Reprimand io 

h WMre safety of person:; or property is removal Removal 

endani<ered. 

I 0 Disorder!y conduct 

• llse of abus.ve or ofkn~ive Jangnagc; Warning notice Reprimt111d to Removal 

quamllilg; creatini:i a d1sh1rbance which to suspension. removal 
adversely affects production or morale. 

b Fighting, threatening. attempting to inflkt Reprimand to Su.~pension to Removal 

or in01cting bocbly lrljllf}' to anofher removal removal 
llldividual 

IL Violation ofregulatioru where safety of Reprimand to Suspension to Removal 
persons or ptoperty is endangered (other lhan removal removal 

I and 8 nbove). 

l:'.! Indebtedness: failme to demonstrate Wllll\ing notice Reprim!IIld R.:primand to removal 
corucientious cffon w pay JU St financial 

obligations in a proper a.nd timely manner, or 
10 live up to 111Tangemerus agreed upon for 

payment. (Note. eoclions Jhould be carefully 
evo\uat<"d for neus to employment) 

I). Engagini:.t in outside employment, business or 
profes~ional l'Chv1ty withol~ infomiing 
supcrvisOI'" in writing and in P.dvance 

' When r>o Cl"ll1flict of interest is involvt"d Waming notice Reprimand Reprimand to removal 

b. When n conf\1cl of interest is involved Reprimand to removal Removal 

Types of Delinq~1ency or Misrondoct '" 2"1 3rd 
Offerue Offense Offen,.; 

14. IJnauthmized use of the Fed~rnl Tek- Warning Reprimand Reprimand 
commuriications Sy:; tern or commcn;ia\ or noti,,;e 

other nnicial teiecommunicwions faciht1es. to removal 

15. Fuiluri:, through willfulness o~ with reckless 
disregard for the regulations. to ob~e any 
s~wity regu1auon or order prescribed by 

competent authority lnvestigatiorn d security violations mll!it be done initially by security managers in accordance with ADM P 
1025.2C, ch-8 

Reprimand Removal 

• Where th.- violation involv.-d infom1atinn "' 
classified Secret or above. removal 

Suspension 
Removal 

b Where the violation involved fr1fmi:nation 
Rcprimwul Jo 

clrtSsitied below Secret " removal 
rcn1oval 
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Maintaining Discipline 

]6_ Failure, throogh simple neglige~ or 
cnreleSSl\ess, to obsuve any security regulation 

or on!~ prescribed by cornpi:tent aut11ority. 

Page 8of12 

Rcprim(ll')d Swipcnaion Rernova1 
to to 

removal removal 

I Investigation!! of security \-iolations must be dom:i initia.lly by securil)· m11Il118e~ in a.:cord1111ce whh ADM J> ]02S.2C, ch-8 

Penaltv Guide Table 2. Infractions that must be referred to the OlG 

Type of Delinquency or Misconduct I st Offense '"' '"' oo~" Offe!llle 

J _ Unauthoriud u~e. remova1, or poss.cssion of Suspension to RemO\'al 
Government property, flJl'lds. seniices, supplies, 

removal or m.::iteriab, including use or permitting tlle 
improper use of go\·errunent ~hai-gc cards, 

Accounting Control T111nsacti-0n (ACT] numbers 
or other obliBa.tinl! forms or devices, or the 

propeny of other emplCl)'ee3. (In mrivinp. af the 

penalty, considerotion should be given to the 
value oft\1c rrcperty i1wolved a11d wht.'ther 

vol\llltElly restiMion was made 

2. Knowing and willful misstatement oromissio11 Reprimand to Suapension Removal 
ofmateriaJ facts from unlawful com:ealnrcnt, removal 

,, 
removal, alttration, muli!ati<m, or de~lruetion removal 

or any official document, contrw..1. filts, or 
re<:ords. 11 Contract tliro1Jihout tl1is penalty guide denote~ nil procurement actions which bind thi: Govemrneat, and includes 

purchase orders, leases 11.!ld Other contracicd 111T1111gemer.ts 

J Conduct l\S dncribed in 2 above which result$ SU5pcnsio11 to Removal 
in: Acceprin~ incc:wnplete sc1vices. supplies, or 

materials or misrtpresentation of contract removal 
inspections, etc., arid/or fabe ccrtificalioo for 
work not ptrl'rumed or supplies, scrvices, or 
materials not recei'.·ed; prep:iri:ag or i"5uing a 

contract for services. supplies, or mnt~rials whicli 

exceeds reasonable requirements; requesting Md 
accepting services, supplia, OI" materials other 

thllfl those conn acted fol'; l!Ild prcp:iring an 
inaccW'llle Government t$1:imue resulting in the 
acceplancc of a given bid/price proposal from n 
conlractor thereby causins damage or financial 

loss 

4. Knowing Rnd willful misappropriation of Suspension to Removal 
Governmcru funds or other funds 1bat come into 
employee's posseS5iO!l by reason of his official removal 

position 

' Kni.1wing and willful misstatement of one or more 
claims (rravcl vo11Chen, imprest fund vouchen, 

time ll!ld att<mdellCe records. etc.) 

a_ Clauiis for Sl oo or less Reprimand to Ren1D't'lll 
removal 

b. Claims of more than SIOO 5U'5perision 10 Removal 

removal 

6. Pllrtisan political a"1.ivit)' in violarion of the Jaw. Removal or 
other 

activity a:s 
directed by 

OPM 
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Type of Delinquency 1st Offense '"' '" or Misconduct OfJense Offense 

1 Knowing Otld Sl'Apensionto R~ov"1 
v.illful use ofpubhc removal 

office for 
priv11te gain. 

8_ Misconduct Reprimand to Suspension Removal 
whe\hel- ot no\ in removal " violation ofa removal 

crimmal staltle. 
which impairs job 

pcrfonnanee 
or trustworthiness 

cf\hc emplo')'e<e or 

otherv.'ise 
Ml'1:cu; the ability of 

a pa.rt of GSA to 
perform 

its mission 

9 'Willfol tm: or 30 day SU'lpension Removal 
authorizing we of to remova122 A 30 day suspcruion is the minimum penalty proscribed by statute (JI USC I 3.J9 (b)) \V1iere the element 

Government· of willfu!nen i~ not clearly shown or when the vehicle is not a pa!i:iengi:r vehicle, !he silI!\e or les:;er pen.ilty may be-
owned or lease<.l imposed depending on the circlmstances 

passenger motor 
"ehit\es or 
aircraft for 

unofficial purposes. 

10. Loss of or 
damage to Warning to Reprimand Suspension 

Government Sll'!pens1on lo to 
pr-operty. sll5pension removal 

11. Through Reprimand to 
carelessness or removal Remo\·al 

negligence or when Suspen:iion 
property to 

\n.,,uhred \?, o{ sm:il\ removal 
\'a\~ 

b Through 
malidousnessor 
intent, or when 

propimy 
invohed IS oflarge 

rnlue 

II Failure. through Reprim:md Removal 
r1egligem:e, to 

ac<.:rnmt 
properly for 

Govcnunent funds. 

12. f'olegligent control Reprimand to Suspension Removal 
of occounting suspension lo 

Con11ol removal 
TrmS2ction (ACT) 

nL.Lmbcrs. 
G;,vcn1ment 

chru"ge can::ls, and 
otherohligating 

forms aud 

devU::~s. 

IJ f aihrn: fo report 
to !be Office of the 
Inspector General 

Reprimmd\o Sus.pwsicm \tm'IO'ill.\ 

' Apparerrtor temoral to 
suspe<:tcd violations removal 

of law in WWT1ing notice Removal 
connection with to removal Reprircand 

jlf1 oper.ilion of GSA lo 

removal 

b. Appai-emor 
suspected violation 

' of~ 

order, 

http://insite.gsa.gov/portal/content/523318 1/23/2013 
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regulatiCR1, or 
directive in 
connection 

with an 
011eraUon or GSA 

l4. Rtfusal to Reprin1and tn S!lSperaion Rernoval 
pro,·ide infonnatioo removal "' in conMction Reinoval 

with an authorized 
mvestiga11on, antl to 

furnish 
a i;igned statement 
when required.. 
¢itCept where 
such ll ref wal. fa 

bale,,! upon grounds 
of self-

incrimiiiati"n in 
potential criminal 

pruS1:cution, 
(JT privileged 

contmunications. 

15 Ne.sligenlor Reprim1111d to Swpemion Removal 
willful remo>itil with n " mismanagement of :i minimum 1Jr removal 

ai11l:f!IC!, or failure suspension if !he 
lo !ldminister emplayce acted 

JlTaYISIOflS b1owingly Md 
thereof, whether or 

willfully nor it results in 11 Joss 

"' the Government 

Type Qf Delinquency or Miscoo~! ht OIT1:11sc 2nd Otiense 3rd Orr~ 

16. Negligent or .,.,·illful foilure 10 maintain Reprimand to Slll]J'nsion to Ranoval 
contrncr files in a complete and crnnct re1noval33 As in ite1n # 15 removal 
manner in 11ccordan.cc with regulations 

and GSA requiremen.ts. 

17. Knowing and willful fail1.1re to secure adeq1111te Sll.'ipm.o;ion to 14 days Removal 
and required competition for contract~ in removnl SU.'ipcnsioo to 
accordance 11<ith applicable regulations removal 

18. Awartling of more than one conuact/pun;h115e Susperision to 14 days Removsl 
order with the intent of 11voidmg limitations on removal suspension to 

contracting autborily or the requiren1enU of removal 
applicable regulations. 

19 Negligently or wi!lfol\y awarding contJacts Reprimand to Suspension lo Removal 
whkh exceed contracting aulbority reruovalJ4 Required by statute (5 USC 7351) tern0\1111 

20. Negligent or willful. (I) Acc:eptance of Reprimand to Suspension to Removal 
incomplete services. supplies, or materials; or n::movalJ removal 
(2) Misrepre3entation of contract inspections 
and certifielltion !pi- work not performed or 
oervices. supplies. or materials not received 

21 Negligenlly or willfully preparir!i or iuuing Reprimand to Suspension to Rnnoval 
a contract for quantities which cx:cecd remov:al3 removal 

reasonable requirements 

22. Ncg!.ig,ently preparing nn mc.ura1c Go11cmnlCllt Rc9ri.ma.nd.tQ SUl.pc.ns.ionl:ll R<mo"'1 
estimar.e n::sulting in th.e acceptance of a giv~ auspe11.$ion rcmovnl 

bid/price proposal frum a contractor that thereby 
cauSes loss to the Goveminent 

http://insite.gsa.gov/portal/content/523318 1/23/2013 
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'.B_ Knm>11ingly making false su1te1nents that ;are Reprironru:lto Reen oval 
sl11nderous or defamatory about employees or removal 

offlciak 

::!4. Gambling, OOttmg. or promotion tl1e~of 011 Repnmandto Suspcn$ion to 
Govcmment-ov.-necl. orle11scd property. or while renioval removal 

on duty fW" GSA 

25. Solicitmtt or making a COfltribution for a gift Removal4 
(u defined by 5CFR 2635.203) to 

Ril official Sllperior. or aeccpt'lllce of sucli a gift 

by an official superior-. 

26 Lending money for profit on G<l'OemroenHi\lltled Reprin'i<n-.d to Rem~'llll 

or leased prem is~ ID any othrr person; borrowing removal 
mane>' from a subordmatc or .o;,,cu1inJ!1 a subordamtc's 

endorscmcnt Ofl a loan 

27_ Sale or possession ofillega! drugs on Oovi:rnment· Suspo=:ion lo Removal 
O\med or !eased premises or while on duty n:roaval 

Type of Delmqueney or Mise-0nduct 1111 Offense 2nd Offense 

~8. Unethical or improper use of omc1a\ authority Reprimand to Removal 
or credential~, or unauthorized disclorure or use removal 

of officml. infonnatiC1n. 

29. Improper solicitation or accepta11ee of gifts, Reprimand to Rcmovlll. 
loaris. gratuities, favon. etc, from persons, remova.l 

finns, or corporations wuh whom employees 
h11ve official relations 

JO. Violatil"ll! GSA rcguhll:ioro prohibitinlj: the Reprimand to Removal 
putcllll5e of Government propcrty, penona! or removal 

real. bemg so!d by GSA 

31 Ne11ligen1 or willful d1scrimination. mcluding Waming notice Reprimand to 
hara<1srncnt Diaircit any employee or applicant toreinoval removal 
for employment ba:;ed on race, color. reliiion, 

sex, age. national on gin, physical or mental. 
hill1dkap, marital slatll'J, Of' lav.ful political 

affiliation. 

32. Reprisal action against any person for proper \Vamirl8 notice Reprimand to 
e;i.;ercise of the right to file a discrimination tC>removal removal 
ooruplllint or grie\-nt1ee, or for reporting an 

ilTegu!arity. real or s>.1spected. 

33. Negligcm er willful violation of GSA \Vamins: notice Reprimand to 
regulations n:gard!IlB financial inl!:rests or tcircprimand removal 

!ra1uactions that conflict with the performance 
of official duties. 

I Contract throughout this penalty guide denotes oil procuremmt action~ which bind the Government, 
and inc!ud~s pun:hasc orders, lcaoes afld other contracll::d arrangements. 

Appendix 2. Sample Letters 

Figure 1. Sample Warning Notice 
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(6ecause of variations on the subject matter, a form shall not be printed, reproduced, or stocked for this 
purpoue.) 

MEMORANDUM FOR: 

FROM: 

SUBJECT: Warning Notice (Personal .. OtfiGial) 

The purpose of this letter Is to make an official written record of an instance of unsatisfactory conduct on your part and to warn you that 
future niisconduct may result in more severe disciplinary action, including removal. 

Instance of misconduct: (Enter a brief factual description of Incident with specific details suc.l'J as dates, persons, places, as necessary 
and appropriate so that the employee can readily understand the reason for the warning notice. Previous offenses for which disciplinary 

action was taken may be listed if they influenced the decision to issue a warning notice, as may a letter of instruction be dted to &how that 
the employee was fully aware of the nature of the misconduct). 

A copy of this warning notice will bo placed Jn your official personnel folder and will be withdrawn after 1 year, It may be withdrawn earlier 
at my discretion, in which event, you wlll be notified In writing. You n1ay submit a written statement or explanation for indusion In your 
official personnel folder at any time. Also, you may protest the propriety of this perialty through (refer here to either the GSA grievance 

proCl!dure or the negotiated grievanCe procedure, as appropriate) within calendar days. for further information about this procedure you 
may contact {namn and loc.ation). 

A warning notice is a serious penalty action. A future violation of aooiptable standards of conduct could result In your removal from the 
Federal service. Nevertheless, you should note that this action is not a matter of permanent record. By good conduct in the future and 

attention to duty, you have the opportunity to attain a clear record. 

Figure 2. Sample Official Reprimand 

(Bec:ause of variations on the subject matter, a form shall not be printed, reproduced, or stocked for this 
purpose.) 

MEMORANDUM FOR: 

FROM: 

SUBJECT: Official Reprimand (Personal - Official) 

You are hereby officially reprimanded for the followlng reason: (Factual statement, including speGif1c details such as dates, persons, 
places, as necessary and appropriate so that the employee can readily understand the reason for the reprimand. Previous offenses for 
which disciplinary action was taken may be listed if they influenced the decision to issue a reprimand. as may a letter of instruction be 

cited to show that the employee was fully e1ware of the nature of the misconduct.) 

A copy of this reprimand will be placed in your official personnel folder and will be withdrawn after 3 years. It may be withdrawn earlier at 
my discretion, in which event, you will be notified In writing. You may Sllbmit a written statement or explanation for inclusion in yollr 

official personnel folder at any time. Also, you may protest the proprioty of this penalty through (refer here to either the GSA grievance 
procedure or the negotiated grievance procedure, as appropriate) within calendar days. For further Information about this procedure you 

may contact (name: and location). 

An official reprimand ls a serious penalty action. A fulure violation of acceptable standards of conduct could result in your removal from 
the Federal servic.e. Nevertheless. you should note that this action is not a matter of permanent record. By good conduct In the future 

and attention to duty, you have the opportunity to attain a clear record. 
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GSA Office of Civil Rights 

March 4, 2013 

MEMORANDUM FOR DANIEL M. TANGHERLINI 
ACTING ADMINISTRATOR (A) 

FROM: 

SUBJECT: 

MADELINE C. CALIENDO 
ASSOCIATE ADMINISTRATOR 
OFFICE OF CIVIL RIGHTS (AK) X Madeline c. Caliendo 

Fiscal Year 2012 Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act): 
Analysis of Information Provided in accordance with 5 CFR 
§724.302(a), Paragraphs 1-6 

Whistleblower Protection Act and Federal Antidiscrimination Laws (EEO) Case 
Activity 

As noted in Tab 1, in FY2012, there were no cases within the General Services 
Administration (GSA) that arose under the Whistleblower Protection Act (l/'/PA). GSA 
was not required to make any reimbursements to the Department of Treasury's 
Judgment Fund (Judgment Fund) for cases arising under the WPA. There were no 
identifiable trends, causal analysis, or practical knowledge gained because there were 
no cases brought against the agency that arose under the WPA. 

As noted in Tab 2, in FY2012, there were fifteen cases that arose under Federal 
Antidiscrimination laws. At the end of the FY2012, nine cases were pending before 
federal courts. There were no findings of discrimination against GSA in FY2012. There 
was one closed case that required reimbursement into the Judgment Fund in FY2012 in 
the amount of $250,000. Given the small number of cases brought against the agency, 
there were no identifiable trends, causal analysis, or practical knowledge ascertained 
from the cases brought against the agency in federal court because there were no 
judgments or findings that the agency discriminated in any way. 

Disciplinary Actions Relating to Federal Court Cases 

As noted in Tab 3, a review of FY2012 disciplinary records revealed that zero GSA 
employees were disciplined for violations of Federal Antidiscrimination and 
Whistleblower Protection Act laws. 

U.S. General Services Administration 
1275 First Street, NE 
Washington, DC 20417 
www.gsa.gov 

http://www.gsa.gov


No FEAR Act EEO Complaint Postings 

As noted in Tab 4, there were 96 EEO complaints filed at GSA in FY2012. There were 
no findings of discrimination in FY2012. In FY2012, complaints were filed based on 
race, color, religion, reprisal, sex, national origin, the Equal Pay Act, age, and disability. 
Data analysis revealed that these complaints were most frequently based on race (64 ), 
reprisal (54), and age (48). Causal analysis of the data did not result in the identification 
of specific causal information that would explain why race, reprisal, and age were the 
most frequent bases of discrimination. As a result, there was no practical knowledge 
gained during FY2012. In FY2012, the agency held trainings to educate managers and 
employees on antidiscrimination and retaliation laws and encouraged managers and 
employees to use alternative dispute resolution methods to reduce discrimination and 
retaliation in the workplace. 

Disciplinary Actions 

As noted in Tab 5, in FY2012, a review of FY2012 disciplinary records revealed that one 
GSA employee was disciplined for violation of Federal Antidiscrimination law. 

Description of Disciplinary Policy 

As noted in Tab 6, the GSA Penalty Guide, a copy of which is included in the FY2012 
report, identifies discrimination and retaliation as types of delinquency or misconduct. 
The GSA Penalty Guide identifies reprisal as an action against any person for the 
proper exercise of the right to file a discrimination complaint or grievance. The GSA 
Penalty Guide specifies the penalty for discriminatory, retaliatory, and reprisal actions. 



TABB 
Final year-end data for any adjustments needed or made to the agency's budget to 
comply with its Judgment Fund reimbursement obligation relating to Federal 
Antidiscrimination and Whistleblower Protection cases. 

(Source: Office of the Chief Financial Officer) 



GSA Office of the Chief Financial Officer 

DEC 5 20i2 

MEMORANDUM FOR MADELINE CALIENDO 
ASSOCIATE ADMINISTRATOR FOR CIVIL~ RGHT K) 

FROM: GARY GRIPPO '-1'J1' 
ACTING CHIEF FINANCIAL OFFICER (B).)''<: I I 

SUBJECT: Notification and Federal Employee Antidiscrimination and 
Retaliation (No FEAR) Act of 2002 

The No FEAR Act requires agencies to report annually if an adjustment was needed to 
an agency's budget to cover judgments, awards, and compromise settlements related to 
current and former Federal employee claims. 

The Office of the Chief Financial Officer has reviewed its records for fiscal years 2007 
through 2012, and determined that no budget adjustment was required, due to the small 
dollar amount paid. 

If you should have any questions regarding this matter, please contact Edward Gramp, 
Acting Director, Office of Financial Policy and Operations at 202-501-0593. 

U.S. General Services Administration 
1275 First Street. NE 
Washington. DC 20417 
11/'lt<N.gsa.go>J 



TAB9 
The agency's written plan to train its employees that was developed pursuant to 5 
C.F.R. § 724.203. 

(Source: Office of the Chief People Officer and the Office of Civil Rights) 
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I. Regulation 
In accordance with 5 CFR §724.203, published in the Federal Register Vol. 71, No. 139 
dated Thursday, July 20, 2006 (Implementation of Title II of the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002-Notification & Training), each 
agency must develop a written plan to train all of its employees under the 
Antidiscrimination and Whistleblower Protection Laws. 

Agency Training Obligation: 

• All new employees shall be trained on the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) within 90 calendar 
days of appointment. 

• Upon appointment, new employees will receive notification to complete the No 
FEAR Act Training. This notification will include instructions on how to access 
the training via the General Services Administration (GSA) Online University 
(OLU) at https://gsaolu.qsa.gov. This OLU training is available only to current 
employees. 

• All employees shall complete No FEAR Act Training every two years. 

• All employees are responsible for completing the required training. 

• Managers, supervisors, and training administrators are responsible for ensuring 
that their employees complete the training. 

II. Method of Training and Instructional Material 
Method of training 

All GSA employees can access the No FEAR Act training course on the GSA OLU 
anytime. The course provides content on the rights, remedies, and responsibilities 
under applicable Antidiscrimination and Whistleblower Protection Laws. 

Instructional Materials 

The OLU screens can be accessed at any time and can be printed for future reference. 
There are no additional training materials provided to employees. 

2 No FEAR Act -AGENCY TRAINING PLAN 
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Ill. Training Schedule 

All employees, including supervisors and managers, shall complete the No FEAR Act training 
course initially and biennially. GSA will meet the requirement by: 

• Offering OLU training for new employees within 90 days of appointment 

• Notifying all employees to complete training OLU No FEAR Act refresher training every 
two years via GSA Update and targeted email messages 

• Notifying employees who have not completed the initial or refresher training quarterly by 
email 

Background: GSA employees were notified to complete the initial OLU training course 
developed by GSA staff (No FEAR Act Training) by December 16, 2006. A refresher OLU 
training module developed by GSA staff during the winter of 201 O (Biennial No FEAR Act 
Training FY2011-2012) was made available to employees through the period FY2011-2012. 

IV. Documentation 

Employees Completing the No FEAR Act Training on GSA Online University 

No FEAR Act training data is documented in the GSA OLU and subsequently updated in the 
GSA Comprehensive Human Resources Integrated Systems (CHRIS) Training Documentation 
System (TDS). As of September 30, 2012, 11,975 (92%) of all GSA employees had completed 
the OLU training module (Biennial No FEAR Act Training FY2011-2012). 

V. Expected Outcomes 

Upon completion of the No FEAR Act training course, participants will be knowledgeable about 
Antidiscrimination and Whistleblower Protection Laws. 

During the No FEAR Act Training, employees will learn: 

3 

• What constitutes unlawful discrimination 

• Appropriate steps employees can take if they believe they have been the victim of 
unlawful discrimination 

• What constitutes "protected disclosure" 

• Appropriate steps employees can take if they believe that retaliatory action has been 
taken against them because of a protected disclosure 

No FEAR Act-AGENCY TRAINING PLAN 



VI. No Fear Act Notice 
GSA's No Fear Act Notice was published in the Federal Register Vol. 71, No. 244 dated 
Wednesday, December 20, 2006. GSA's No FEAR Act Notice is posted on GSA's 
public website at http://www.qsa.gov and attached to this document. The Notice informs 
Federal employees, former Federal employees, and applicants for Federal employment 
of the rights and protections available to them under Federal Antidiscrimination and 
Whistleblower Protection Laws. 

4 No FEAR Act-AGENCY TRAINING PLAN 
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76340 l'ede~al JleSister!Vql. 71, No. 244/Wednllsday, Dei:ilinber.20, 2006/Nnilce5 

". '!iah··· l.p. rli:."'3 ""d.. !!lllins the fuel cost willithe dislallce.lba iih!pment travels 
and lhe fuel usage. As a msult of this 
change, agencies should realize 
transportatlon cost savJogs. 

Dated: December ... 2006. 
Taw 1'. Deli '. a 
Di.ra:tar,_ Tmvel an_d T111ii.sporfation 
M:rna,re111ea r Divisiop lFBLJ, :cs A 
IFRIJoc. Efr.21732 Filed U-tl>-06; li'45 am] 

..... C!*~ 

GENl!RAL WIYltES 
~TION 
20Cll,.lj0j 

NO FEAR Act Notice 

Ml!ilcY: Geoernl Services 
Adminhtration 
M;nON: Notice. 

~: fhe Gen!'l'Dl.Servtoes 
Admi1'1stratlon IS publlsb1D3thls notlce 
to .lnfonil Federal '"°ployees. former 
Federal Olllployees end oppllcants for 
Federal employment t1ftberi~ts and 
protections li~ail~le to th!fui. under 
Federal anlidiscrlmlnatioli' arid 
wliis11oblowerpro1scuoo.1aw•. '°" FUlllllEil liFOAIMTICll ~ACT: 
Jearllne Nito111eat 12021 so1.,21•a. 

No FE/l.ll Act Notice 
The General Services Adniini•tratlon 

Ls comrnllted tci ensuring t)iai Federal 
einployees, former Feder.I J!mployees 
and applkants ere u<>Ufled of the rights 
and protections available to thent under 
Federal antidiscrimiwJtlon and 
wblstloblower protection laws. On May 
15, 2002, Congress enacted the 
"Nou!lcatlon and Federal Eniployee 
Antldiscrimlnalion and Retaliation Act 
of 2002," which Is now known as the 
No FEAR /I.ct. One purpose of the /I.ct 
Is lo "requlm that pederal ~c!es be 
accouutalJle for viOlaUons of 
anlldtscrlmlnalionand whistleblower 
protection laW.." Public Law 107:..174, 
Sl1Dll081}. ID support of.thls.puipose, 
Congress found that ''.agencm cannot be 
run effectively If thOJO ageocim i>r;i<:tlce 
or tolerate discrlmlruitlon.'' Public Law 
l07..,174; tlUe1, General Provisio~. 
section tot(t). · 

'i'lie.Act !llso Ieqlllres tbls agency io 
provl~ this notice io Federiil 
eiiil>l<>~••lormer Federal .mploy..,. 
an ... d. appl ... l"i"'····· Is• fo.rJ'~e. ral emdloym. oot to lnforui you of Ui~·r1ghts an 
protections available to yo11 wider 
Federal anUdiscrlniiJ!i>t).on end 
wbisllobl.Wer proteetion laws. 
ll.lltidisainiinatioe Laws 

A Federal agency cannot dlscrjmlnate 
against an employee or applicant with 

respect to the tenns, condltl- or 
prl•ileges of en1ploymellt on .the basis of 
race, color, mlislon, sex, national origin, 
age, disabliJty; marltai slatus or political 
affillation,Dlscrlmlna!lon on the.., 
ba50$ ls prohibited by one or more of the 
folJ<1wing stat11tm: S.U.S.C. 2302!bXll, 
29 {J.S.c. 2oo(d), 29 U.S.C. 631, 29 
u.i;.i;_·5aaa, 20 u.s.c. 791 and •2 u.s.c. 
2000e-16. Althou3l11\ot tb\'ered bt\he 
No Fear Ad, dlscrlmlnaUon an·the basis 
of 1exual orientation is prob"'lled hi; 
Executive Order l 147~ .• as emended by 
Ex.ec"utlve Order 131)87. · · · 

If you believ" that yo0 bav•'been the 
victim of unlawful discr:lm.lrui.llon on 
the lmis or nu::e, tolot;religi~p. sex, 

national orl~n or dl.·sab.Uit·y···,yo,.·.· .. ,u. m. us. l coatacl an ual Employment . 
Opportunity EEO) ooun5elor'wlthln 45 
calendar days of the !!llegod .. 
discriminatory acUon;·or/iri.·llae case of 
a penonoel action, within "5· calendar 
days of the effective daie ol the acilon, 
before you can .file a formal cqmplaint 
of discrlminallon wllb J<>llr ag61i!')'. See, 
•·&- ~9 CFR l6l4. If you believe that you 
have been the vk:Um of unlaWful · 
discrimination on the basis of llge, you 
nnut ellher contact au EEO ooUDSelor as 
noted above or A{ve notice Of tilt911i to 
oue lo theEquafEmploymeril .· 
Oppol'tunlty Commission (llllOCJ within 
180 calendar days of the alleged 
discriminatory ection. If you are allegiDg 
d_iscrltni,.atlon based oninarltal status 
.or pqlitlcalafflliation, you may file a 
W!ltie11 romplalnt with the U.S. Office 
of Special Q;iuns&I (OSC) (see rontact 
lnfomi&U9nbel.WJ. In the alternative 
{o_rln $0in1,t.~.$;1n ·ad_dltloa), you ma}' 
pursue 8 disi:rlriilnallon romplaint by 
H\ing a grievanr.e throu~ your agency-. 
~¥Rlsttad11:e ur11e_gottated grievance 
p(O(:odllrOS; If sucli piocedures apply 
and ere available. 

WhislleMower Pmtecliota Laws 

/I. Federal employee with authority lo 
tale, direct others lo take, reoommend 
or ~_ppn;we any.personnel ac.tioo must 
nol ·'1i;e ~at authority to take or fall lo 
take, .or threaten lo take or fall to take, 
• perspnoel action against an emploree 
or apl'llcant her.au.., of dlscJoslire o . 
lnlormaUon by that Individual that is 
mas<Jnahly bell.ved to evid•""° 
viola~ons of law, rule or reg~atlon; 
~ mismanagement: sroSs .w.ast.e of 
funds; an abuse of aulhOrity: or a 
1ubstantlal and specific danger lo public 
health or safety, Unless disclosure of 
such Information Ls speclflc:ally 
prohibited by law and such Information 
Is Wectru:aJiy roqulied by li.xecuU•e 
o!'iJer. to be ~pt secret .l!l the Interest of 
Jllltlonal defense or the .iionduct of 
foralgn allain. 

Jtetaliation aplnil 111mnployee0,r 
appllcoot tor~ a }lhJ!etllid ... 
dlsclMute ls pniblhfted by Si.J.S;C, 
~ao2(bJ(~J. If you believe tb;il yoo ba.v• 
been. tlie victim of wbUtlel>lower 
rstallaUon, you lllll)' Ille a .wrlHen 
complaint (Form OSC.11) with the U.S. 
Office of l;peclal Coui>llel "1 'l730 M 
l;treel NW., Sul.ta 2181!\'l'liibl... ngton,DC 
200311-4505 or Oi))\119~ lheOSC 
Web slle-bttp:ll1•w11H•cp. 

~:t.i:,00a fot F.ogasi;,g in~ 
/I. Federal 11f18DCY caruiot ritaUate 

against an 1111'Plo~ or appllaiiit 
because that lildlill41ial liXi!ttls8" .bis or 
her.rlgbls .un!ler 8'1Y C>f lbe Federal 
anUdiscrimlnaUOll otwhlstlablow11< 
protecUon l~ws llsied above. If. vou 
believe thafyou alB .the victim Qf · 
mtallatlon .for enilaldnJI In priilected 
acUvlty, you muitfolliiw, u . . 
~p.ropriale, the pi<ii>idures d8scrlbed In 
the Antidiscrlnd!iliil<lil l.awJluld 
Wblstleblowi!< ¥l0tiictiun Laws !Jecllons 
or, If applicable,' ~.8.dmlnlstraUve or· 
negotiated griey&lllijt pn;c;edures ln 
order to pursue Ill)' lipl J1111ledy; 
Disciplinary A~ 

Under the exlitbia JaW5,each agellj;)' 
retains the rlllht, w~ 'Y'Jlropriate. to 
discipline a F'edelal. ~yea fot 
conduct that Is 1-.-with 
Federal 11.ntldiscrlm~ 111d 
Wblstloblower P1ut1i<:tj11M.aws up to 
and Including iemoval.,lfOSC bas 
Initiated an lnvesllptliii1imder5 U.S.c. 
tzt4, however, aa:iin!lni'.lo 5 U.S.C. 
lZ14(1),"Benclesmust...et"pproval 
from the l>'peclal Coonse! to. discipline 
employees for, ~ olbar ..Uvltles, 
•n· Jl!lll· .· i>lljlljl.ln pmlilblbiil~latlon. 
NolldDg In the No FEAR /l.ct:alters 
ex!sUog laws or Ptnllts ui·~y lo 
take unfounded alsclplliimy ~on 
as:dnsl •,Federal mnPJ"Y!HI or to violate 
the procedural !fgbll of a Federal 
employee who his been <ilx:used of 
di5GilrnlJllll!OD. 

Additional labma .. 
For further lnf~qn l8llardlng the 

No FEAR Act nwlatl<ina, niler to 5 CFR 
part 724. as well:as tb~itpproprlai. 
oftkes within )'Ollf·aliinii:y(e.g., 1'Jl(ll 
civil rlgbls oflk:e,biiQwi nsoun:es 
office or legal olB(l!IJ. :;\ddJtional 
Information. fuP.r\I. !Qg. F Feederal 
antidlscrimlnallon~'wlWlleblOw<!r 
protoollon and i8iWatlon laws C.O be 
found at the Flll'X; Well l)te-littp:I! 
www . ..,,,,,.gov and the OSCWeti slle
bttpdlwww.osc.gov. ~Veness to 
ensurln. g a work eavboqnamt that is free 
from discrlmlnaUon an.d l!!prisal Is 
l!Ssentj~J to maintain our W<irld class 
worlriplaee. 

http://www.eeoc.gov
http://www.osc.goy
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£llistl11g lliAlats Uadiaaga<I 
-Pl~ be aware that, pw1uari.t tO 

·secuon 205._0fthe No FEAR Act. neither 
Uie Ac_t nor _thls notice creates, expands 
.~r ni.c:h.1,~ any rights otherwise 
avaUable to,:_ any :employee, former 
-employee ~r applicant ttnder the laws of 
the Unlted _States,'Jricluding the 
provisions of law specified tn 5 U.S.C. 
2302(d). . 

O;ited: DecBnbet ~. 2oo6 LuribAdmlnistror«,Geneml Sen'1ce.1 
1'dm!riislrrJlion 
lfil..DOC.-E&-21733 Filed 12-lo-o&; 8:.&S am] 

ilLlMCOlll-....-... 

DflPARhllHT OF HIEAL TH AND 
HUllAN $ERYICES 

Cenlor9 !0r DI- Conlrol -_......,h 
~-
..,.,~~DWI COUOCllonsS-
fot ~'--In compliance with lhe requ.iremenl 
of Section 3SOO(cJ12)1Al of Ilia 
P8perwork ReduclJon Act O~_t 995 _for 
opportwµty for publlc cooune_nl on 
proposed data c:OJlectJon JJrOJBcts, lhe 
Ceaters fur Disease Control and 
Prevention (COC. ) wlll piJb·ll· •.b pell· .. ·. • O<ilc 
swumarle:& of proposed l'J:O)ects_.· -To 
request mom Information on the 
P.rop_osed projects or to obtain ·a topy .o'£ 
ihe data c:ollecUon p]ans and 
instruments; call C~3M_00o aQ.d 
send comments to s8Jeda Perryman_. 
ax: Assistant Reports Cleai:ance 
Officer, lflOO CiUton Roa_d, MS-074, 
Atlanta; GA ·ao333or1>ead Bn e-mail to 
ombOC4c.gov. . _ _ . 

C.OmmOO.ts are ·1nvl~ on: (a) Whether 
lite proposed collectlo.n of lnfonuatlon 
ts necessary for· the proper perfonnapce 
of the functJoru t!f the _Agency, including 
whethez the informaUon. s~all have 
pracUccil utllity; _(b) th~ ac:curacy Of the 
agency~s es Um<!; le pf Qle burden of the 
proprised collection Of ·infonnation; (c) 
ways to ei-&hance the quali. "ty, utility. and 
clarity of the informati~n to be 
collected; and (d} -ways to.minimize the 
burden of the oollectioil·C)f~or_mation 
on respondenls,._includiiig_t)uOO~_the 
use of automated colledlori tediillques 
or other form.s of infonnBUoil 
IOCbaology. Written c«nmE!nts Should 
be fOCeivOO. Within 60 days pf_lbls 
notice. 

l'nlpo9ed Project 

Evaluation of Customer Sa'lisfaclion 
Wiib the Aaency for Toxic SUb_stances 

a1;1d Disease Registry ln_temet-Qome 
Page and LJnkslOMll.No. 0923-0028)
Sxtenslon--Agency for Toxic 
Substances and Di..... Kaglstey 
(ATSOR}. Centers for DJsease O>ntml 
and PteVentlon (OX:}. 

BaCksround and Brief_Desr:riplion 
AT~OR-,;:oustdersevalual)on, t=o be fl 

critical cbri>p<mi;nt fOr en!wiclng 
p~ efWct!v~nes$. _ahd improving 
~utt,eman~nt.,ATSDR's · 
man.~t!! under the CO_mprehen.stve 
Envtronmantal R~po11se. 
Compensatl~n, and LiiibilJty Act 
(crncCLAJ;ss amendlKI.. ts_ to as.sass the 
presence and na\ute o[beal.th bµards a\ 
sped.fie Superfund sites. To help 
prevent or ieduce further exposure and 
the illnesses that result.from such 
exposures. A TSOR, the lead Agency 
within lhe Public Health Service for 
lmplemenling the bealllt-related 
provisions ofCERCLA and its 1986 
amendments, the Superfund 
Amendmen~ and Re.-aulhqriz.atlon Act 
(SARAI, h TSDR rocelved additional 
.respansibllttles ln environmental public 
health. 1h!s act broadened JI TSDR's 
..,.pcnslbllltles ln the areas ofboalllt 
-assessments,-·estabJlshmenl and 
maln\eiiance o[ toxi~logic-da\abases. 
information diss8rilloaUon,··and medJcal 
educiltion. -FuijhenuotO. In ac:Cotdance 
with ·lhe GoYeniment Pftrform&nce and 
Results hct of t9l13 (Pub. L. 103-tiZ), the 
e.Gavemment Act of2ooi, and the 
.}'ede:r_31 £nt6qlrtH hthitecture_1U9 key 
elmil8nts.of_lfit:t ~ldenb ~agement 
Agenda: The:Se'~'e-gbve_rnme_n,t"_ _ · 
inlU-.Uves have ~uired staff at all 
levels of lite Federal government wlllt 
the. Improvement of p«>graJD 
eftec:i.J\·~DO.s and.public aCC():u'ritabiUty 
by·_ prom_()ting 1;1ew JocuseJ ~ 1esults, 
,servl<;e !Jll:ilf_tY., and _~tome-: , 
ql}sfactiou. These.s1a.R are ftU\her 
cbarAOO with respomJbility lo arliclilate 
clOOrly lbe results of their p~s In 
tefQlS:'that are _undetst.andable to _theJr 
cUstomers, -1]elr stakeholders;, and the 
,fJnerican ~ayer. _This prOject 
addresses these·concems 8nd serves to 
lmp_ro~·~ ATSDR's health prom~on 
•genda by providing d~ta on whkb to 
Sss~~ _an(I tmprqve thB usefulness and 
uSa~lllty'-Of-informii.tlon provided via 
Internet. 

ATSDRs extemfuh (c~Un1,14tlon) 
efforts will follow the iluJd;ince 
arUciilat_ed_ fn ._our felmtateni~t 
a'pJ)li,.::atio1i_"submitted 8nd app_roved In 
2003. Oitr-cumm.t survey•. th~ .. ATS DR 
Web Site User Satisfaction Survey;• was 
combined In the past under project 
0020--044.9 "EvilluaUon of Customer 
SatiSfaction o[ lbe ax: and ATS DR 
Internet Home Page and Links .. " Having 
our own survey would allow us to tailor 

the sun.-e_y to our needs, manage "the 
project efteclivaly, and ~urn 1hat we 
coJlect the n~ infoqnatloo tp 
evaluate customer saUsfacUon, _of our 
Web site, ThO 2003 relnstat:8ment 
request .Y(~Jurther modJfied by ow 
·most t:eceDt ~3c 1ubnii.5Sloo adding 
ftvf?-repliCat1fproduct:-speclflc surveys 
lo ,ii_e OMB 092~2& lnventory for 
this project. ATSDR. ls requesting au 
extewlon without change for the 
follC?wing 1urveys: 

• ATSDR Web Site-User Satisfaction 
Survey (WSUS) 

• To:dcological Profiles U$f!r 
Satlsfactloo Survey (TP(.JS) 

• ToxF AQtTM Us9t 83.Usfatlioo 
Survey (TFUS) 

• Public He.illth-Stat8Plents User 
SaUsti.cUoo 'Survey _(PH.SUS) 

• To~oology Curri(;Ulum fpr 
Communltle~iTraln_~gManu8' Use1 
Satisfaction survey ITccuS) 

• ToxPro61esTM_ CD-ROM·l.Jsar 
Satl•factloo Survey (TP-GJIJS) 

ATSDR hM de:stsn-ad thh slte to serve 
the gea.eral-pub.Uc, .persons at-rl. sl for 
exv.osure to }lazardo .. u•. su.bstances, 
collaborating OQCanlzatlons,-state.and 
local governments, and health 
professionals. /13 a "Support Delivery of 
Services" tool, theATSDR Web Site 
presents Information focused on 
prevention of exposure and adve_rse 
human bealllt elfects and diminished 
quality of life ¥mclated with expoSure 
to baZardous substances frtm Waste 
sites, unplanned releases, and. olher 
·SQurces of polluUon present jp IJJe 
Bnvtromnent. Furthennora, as-a Web 
basi>d dellvel')' tool It advances !he 
;1genc_les 'health promotional messages. 
f>ioduct outreach activities,_ and future 
•.wvey options cunently under 
·oonsider.ation. Tberefore, lt Js crlUcal 
thal ATSOR have the capaci_ty to answer 
·whether Or not these expenditures eltclt 
the desired ·effects or Impact. The results 
of tbls project wl1l u11SUM that these 
.audiences wlll continue to Dnd our 
kOOWledge products ~d infonnaUonal 
Pi_l;ICOS_ 9?-SY tO access. cl9!11'. informaUve 
a11:d u~ful. Sp~ifically, this project wUI 
continue to examine whether currenl 
lllld fulur.. lnfoanalloaal lljldales ""' 
pr0$4>nted In an epf'ropriale 
techilOlogtcal fonnat and whether tt 
meets the needs~ wants, and preferences 
of vlsJtOJ"S ('"Ctistomers") to the-ATSDR 
Website. 

This extewlon request is for a _three
year period. The survey qu~Uons_have 
been held to the absolute rnhdmum 
raquln!d for lite use of the data.·Tbere 
aze no costs to the respondents other 
lhao their time. 

Estimate of Annualized Burden Hours~ 

No FEAR Act -AGENCY TRAINING PLAN 





 



U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT 

WASHINGTON, D.C. 20410-0001 

THE SECRETARY 
June 19, 2013 

The Honorable Jacqueline A. Berrien 
Chair, U.S. Equal Employment Opportunity 

Commission 
Fourth Floor, Suite 4NW02F 
131 M Street, NE 
Washington, DC 20507 

Dear Madam Chair: 

\ __ ...J 

',_j 

l _..J 

Enclosed is a copy of the U.S. Department of Housing and Urban Development's Fiscal 
Year 2012 report to Congress on the Notification and Federal Employee Antidiscrimination and 
Retaliation Act of2002 (No FEAR Act), Public Law No. 107-174. 

This report provides information regarding the number of cases arising under the 
respective areas of law cited in the No FEAR Act. Specifically, it provides information about 
where discrimination was alleged; the status or disposition of cases; the amount of money 
required to be reimbursed by HUD to the Judgment Fund; the number of employees disciplined 
for discrimination, retaliation, harassment, or any other infractions of any provision of law 
referred to under the No FEAR Act; the data for the fiscal year; a description of agency policy 
relating to disciplinary actions; an analysis of trends and knowledge gained through experience; 
and recommendations. 

The report, which has been prepared in accordance with section 203 of the Act, is being 
sent to all members of Congress and offices in the executive branch designated to receive it. I do 
apologize for the report itself not reaching you within 180 days of the end of the fiscal year, as 
mandated by the Act. That said, the Departnient was able to subinit its statistical summary for 
FY 2012 to the Equal Employment Opportunity Commission before an earlier mandated 
deadline, October 31, 2012. 

Sincerely, 

Enclosure 

www.hud.gov espanol.hud.gov 

http://www.hud.gov


------------- - - -

United States Department of 
Housing and Urban Development 

Notification and 
Federal Employee 
Antidiscrimination 
and Retaliation Act 
Report 
Fiscal Year 2012 
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EXECUTIVE SUMMARY 

The United States Department of Housing and Urban Development (Department) herein 
provides its Fiscal Year (FY) 2012 to Congress on the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 (No FEAR Act), Public Law No. 107-174. This 

report, as required by Section 203 of the Act, contains information on the number of Equal 
Employment Opportunity (EEO) cases filed against the Department in federal court and their 
disposition, the amount of money required to reimburse the Judgment Fund, and the number and 
types of disciplinary actions taken for violations of employment antidiscrimination and 
whistleblower protection laws. Additionally, the report analyzes the Department's No FEAR 
Act data and documents the steps the Department has taken or plans to take to combat 
employment discrimination and retaliation. 

The Department's mission is to create strong, sustainable, inclusive communities and quality 
affordable homes for all. The Department is working to strengthen the housing market to bolster 
the economy and protect consumers; meet the need for quality affordable rental homes; utilize 
housing as a platform for improving quality of life; build inclusive and sustainable communities 
free from discrimination; and transform the way the Department does business. Currently, the 
Department's workforce consists of 9,061 permanent employees located at the Department's 
Headquarters in Washington, DC, and its 10 regions nationwide. Each region is managed by a 
Regional Administrator and is comprised of a regional office and local field offices. The 

. Department's work is also divided into 21 program area offices. 

1n FY 2012, there were 63 formal EEO complaints filed against the Department. The number of 
complaints filed over the past 5 years has varied from year to year, with activity peaking at 
103 complaints in FY 2008. The most frequently alleged bases of discrimination in FY 2008 
were race, reprisal, and sex. In FY 2009 and FY 2010, the three most common bases of 
discrimination were also race, reprisal, and sex. In FY 2010, reprisal became the most frequently 

alleged bases of discrimination. Between FY 2009 and FY 2011, complaints in which reprisal 
was alleged increased from 41 to 52 percent of all formal complaints. 1n FY 2012, however, 
reprisal claims fell to 29 percent of complaints. Between FY 2008 and FY 2012, non-sexual 
harassment was the most frequently alleged issue of discrimination, although in two of those 
years, FY 2008 and 2012, it was surpassed by promotion/non-selection. There were no findings 

of discrimination against the Department in FY 2012. 

During FY 2012, five cases closed in federal court, and five cases were still pending at the end of 
the fiscal year. The Department reimbursed the Judgment Fund $524,500 for five discrimination 
cases filed in federal district court that resulted in settlements. This figure includes $149 ,000 the 
Department paid in attorney's fees. The Department did not take any disciplinary actions against 
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imy employees in these cases because it resolved the cases through settlement without findings of 

discrimination. 

The Department complies with section 202(c) of the No FEAR Act by providing employees with 
No FEAR Act training every 2 years. New employees receive training within 90 days of 
beginning employment with the Department. In FY 2012, the Department continued to reduce 
the average number of days necessary to complete an EEO investigation by using the services of 
five new contract investigative agencies and instituting stricter internal time frames for complaint 
processing. In addition, the Department incorporated EEO tenants into its Strategic Plan and 
added EEO performance elements into the standards of senior executives, managers, and 

supervisors. 

INTRODUCTION 

The No FEAR Act requires this report to be submitted to the Speaker of the House of 
Representatives, the President pro tempore of the Senate, the Committee on Homeland Security 
and Governmental Affairs of the Senate, the Committee on Oversight and Government Reform 
of the House of Representatives, each committee of Congress with jurisdiction relating to the 
Department, the Attorney General, the Equal Employment Opportunity Commission (EEOC), 

and the Office of Personnel Management. The Department submits this document to satisfy 
these reporting requirements. 

BACKGROUND 

Congress enacted the No FEAR Act on May 15, 2002. One of the primary purposes of the Act is 
to hold Federal departments and agencies accountable for violations of antidiscrimination and 
whistleblower protection laws. The Act requires each to post on its respective public website 
statistical data regarding federal sector EEO complaints filed against them. Section 203 of the 
No FEAR Act requires each Federal agency or department to submit an annual report within 
180 days of the end of each fiscal year. The report must include the number and type of 
disciplinary actions taken for conduct against employees that violates antidiscrimination and 
whistleblower protection laws, a description of the department or agency's policies for taking 
disciplinary action against employees when such conduct occurs, the statistical data posted on its 
public website, analysis of the data, and any actions the department or agency has taken or plans 
to take to improve the complaint and civil rights program, with the goal of eliminating 
employment discrimination and retaliation. 
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FISCAL YEAR 2012 DATA1 

.FORMAL COMPLAINT ACTIVITY 

In FY 2012, there were 68 EEO complaints filed against the Department by 67 complainants, 
one of whom was a repeat filer. The number of complaints filed in FY 2012 was the lowest 
since FY 2008. The number of complaints filed over the previous 4 years has fluctuated between 
a high of 103 in FY 2008 and a low of 67 in FY 2012. The Department continues to examine 

strategies to address workplace issues before they result in EEO complaints. Like other Federal 
agencies, the Department faces budgetary and resource constraints within its Office of 
Departmental Equal Employment Opportunity (ODEEO). Through greater education of the 
workforce, however, including improved communication between ODEEO, the Department's 
program offices, Regional Administrators, the Office of General Counsel, and Office of Labor 
Relations, the Department is moving in a positive direction. 

BASES AND ISSUES 

In FY 2008, the three most frequently alleged bases of discrimination against the Department 
were race, reprisal, and sex. The following year, in FY 2009, race continued to be the most 
common basis of alleged discrimination, followed by sex and reprisal. In FY 2010, the order of 
the top three changed to reprisal, race, and sex. In FY 2011, reprisal and race were followed 
closely by age and sex. The three most common alleged issues in FY 2008 were non-sexual 
harassment, promotion/non-selection, and evaluation/appraisal. In FY 2009, non-sexual 
harassment remained the most common alleged issue, followed by evaluation/appraisal and 
promotion/non-selection. Non-sexual harassment remained the most frequently alleged issue in 
FY 2010 and FY 2011, followed by promotion/non-selection and evaluation/appraisal. In 

FY 2012, promotion/non-selection led the list, followed by non-sexual harassment and 
evaluation/appraisal. 

In FY 2012, the most frequently alleged basis of discrimination was race, with race jumping 
reprisal and sex as the most frequently alleged basis of discrimination. Sex and age were the 
second- and third-most frequently alleged bases of discrimination in FY 2012, with disability and 
reprisal tying for fourth. The three most common issues alleged were promotion/non-selection, 
followed by non-sexual harassment, and evaluation/appraisal. Although the most frequently 
alleged issues remained relatively unchanged from FY 2009 to FY 2012, there was a decline in 
the number of complaints alleging non-sexual harassment and an increase in the number of 
complaints alleging evaluation/appraisal and promotion/non-selection issues. Analysis of the 
data does not reveal any apparent cause for this fluctuation. 

'Any variation in data between the data presented in the Department's 462 Report or MD-715 Report and this No 
FEAR Act annual report is due to data updates completed after submission of the 462 Report and the MD-715 
Report. 
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CIVIL CASES 

PENDING CASES 

Section 203 of the No FEAR Act mandates that Federal departments and agencies report on the 
number of civil actions alleging violations of antidiscrimination and whistleblower protection 
laws, as well as the status of those cases. At the end of FY 2012, there were 18 cases against the 
Department pending in federal court. 

CLOSED CASES 

There were seven cases that closed in federal court during FY 2012. Three cases filed under 
Title Vil resulted in dismissals and 23 filed under Title Vil cases settled, with three of them 
settling during the Alternative Dispute Resolution process. There were no cases filed under the 
Whistleblower Protection Act and 35 cases filed under the Age Discrimination in Employment 
Act. 

JUDGMENT FUND 

Pursuant to Office of Personnel Management regulations, the Financial Management Service in 
the Department of the Treasury (FMS) shall provide notice to an agency's Chief Financial 
Officer within 15 business days after payment from the Judgment Fund. Federal agencies must 
reimburse the Judgment Fund within 45 business days after receiving the notice from FMS or 
contact FMS to make written arrangements for reimbursement. 

In FY 2012, the Treasury Department paid a total of $524,500 on behalf of the Department for 
five discrimination cases filed in federal district court that resulted in settlements. This sum 
included $149,500 paid in attorney's fees. The Department reimbursed the Treasury Department 
for all of the monies paid on behalf of HUD in FY 2012. 

DISCIPLINARY ACTIONS 

Section 203(a)(4) of the No FEAR Act requires Federal agencies to provide information about 
the number of employees disciplined for discrimination, reprisal, harassment, or any other 
provision of law referenced in Section 203(a)(l) of the No FEAR Act. 

The Department takes findings of employment discrimination very seriously and historically has 
followed EEOC' s policy regarding disciplining employees in such instances. The Department 
took no disciplinary action against any employee in reference to the five cases for which the 

Department reimbursed the Judgment Fund. 

The Department is currently reviewing and rewriting its internal policies regarding employment 
discrimination. These policies include language that emphasizes that the Department will take 

appropriate disciplinary action in cases involving findings of discrimination. The Department is 
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also demonstrating its commitment to EEO accountability in employee performance appraisals; 
in their ones, members of the Senior Executive Service and all managers and supervisors 
currently have a critical element for EEO. With these new procedures in place, the Department 
believes it has an effective mechanism for holding employees accountable for violations of 
antidiscrimination and whistleblower protection laws, while promoting equal opportunity in the 
workplace. 

TRAINING REQUIREMENT 

Section 202( c) of the No FEAR Act requires Federal departments and agencies to train 
employees on the requirements of the No FEAR Act at least every 2 years. Accordingly, HUD 
provides mandatory No FEAR Act training for all employees within that time frame. The 
training is provided by the Department's program offices through HUD's web-based Virtual 
University. The Department's training office also provides No FEAR Act training to new 
employees within 90 days of their beginning employment. The Department is in the second year 
of its training cycle and is in the process of providing the training for FY 2013; this data will be 
reported in the Department's FY 2013 No FEAR Act Report. 

TRENDS, ANALYSIS, PRACTICAL KNOWLEDGE, AND PROGRAMMATIC 
GOALS 

Section 203(a)(7) of the No FEAR Act requires Federal departments and agencies to analyze 
their No FEAR Act data by examining trends, causal analysis, practical knowledge gained 
through experience, and any actions planned or taken to improve the complaint or civil rights 
programs of the department or agency. 

In FY 2008, there were 103 complaints filed against HUD by 94 complainants. Allegations of 
discrimination on the basis of race and reprisal were the bases that appeared most often in the 
complaints: in S6 percent and SS percent of them, respectively. In FY 2009, the number of 
complaints filed fell to 96, with race still being alleged in S6 percent of complaints received. 
The most-frequent issue of complaint in FY 2009 was non-sexual harassment, which appeared in 
48 percent of the complaints, and this remained the most often alleged issue through FY 2011. 
In FY 2010 and FY 2011, reprisal became the most frequently alleged basis of discrimination. 
The other most-common bases of discrimination for complaints filed in FY 2010 and FY 2011 
were race, sex, and age. 

The Department's 67 complaints of discrimination in FY 2012 demonstrate a significant decline 
in the number of complaints filed as compared to previous fiscal years. At the same time, there 
has not been a large variation in the most frequently alleged bases of discrimination. For 
example, S4 percent of the complaints against the Department in FY 2012 alleged race 
discrimination, a figure that has remained mostly steady over the past S years; the one notable 
exception was in FY 2010, when race claims appeared in 43 percent of the complaints. One 
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possible trend upward is in age complaints. While the year-to-year changes have been generally 

minor, the percentage of age discrimination complaints has been, in general, steadily rising and 
is plausibly the result of the aging of the workforce. Allegations of age discrimination appeared 
in 36 percent of the cases in FY 2010. This was an increase of 5 percent from the previous year, 

although lower than in FY 2008, when age discrimination claims appeared in 40 percent of the 
discrimination complaints against the Department. However, complaints of age discrimination 
increased from FY 2011 to FY 2012, comprising 44 and 49 percent, respectively, as the bases of 
discrimination complaints filed in those years. 

While the number of complaints alleging disability discrimination has remained relatively stable 
over the past 5 years, the Department remains committed to addressing allegations of disability 
discrimination relating to hiring, terms and conditions of employment, reasonable 
accommodation, or any other issue. In FY 2012, the most common alleged issues in complaints 
claiming disability discrimination were non-sexual harassment, promotion/non-selection, and 
evaluation/appraisal. As stated in the Department's FY 2011 MD-715 Report to the EEOC, the 

Department's Office of Human Resources realigned HUD's Reasonable Accommodation (RA) 
Program in an effort to improve efficiency and better serve its customers. The Department's 
ODEEO continues to assess the RA Program's processing of reasonable accommodation 
requests. As for the type of issues alleged, there also has not been a large variation in the most 
frequently alleged issues of discrimination. The largest variation has been in non-sexual 
harassment; the percentage of complaints it has appeared in over the last 5 years has varied from 
a low of 26 percent, in FY 2012, to a high of 48 percent, in FY 2009. 

There have been only four findings of discrimination against the Department over the past 
S years: two findings of each in FY 2009 and FY 2010. In FY 2009, the findings of 
discrimination were on the bases of race, color, reprisal, and national origin for issues involving 
assignment of duties, promotion/non-selection, and denied reassignment. Both findings in 
FY 2010 were complaints of reprisal involving issues of harassment and promotion/non
selection. The findings of discrimination in FY 2009 and FY 2010 were made after a formal 
hearing. There were no findings of discrimination against the Department in FY 2011 or 
FY 2012. 

In FY 2011, the Department submitted its MD-715 Report to the EEOC and instituted quarterly 
data analysis to ensure timely submission of its 462 Report. The Department also revised its 
Unlawful Harassment Policy and Procedures for Filing a Harassment Complaint. The revised 
policy is intended to ensure that the Department's practices comply with the EEOC's 
Enforcement Guidance on Vicarious Employer Liability for Unlawful Harassment by 
Supervisors, Notice 915.002, which requires an investigative process separate from the EEO 
process. The Department's revised policy is also intended to ensure that the Department 
prevents and addresses harassment before the issues reach the level of severe or pervasive 

harassment. 
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Moreover, the Department reinstituted its Diversity Council. Chaired by the Deputy Secretary of 
the Department and co-chaired by the Department's ODEEO Director, the Diversity Council 
meets monthly to discuss effective strategies for recruiting, hiring, and retaining a more diverse 
workforce of minorities and persons with disabilities. Also in FY 2011, the Department 
implemented steps to incorporate EEO into its Strategic Plan and incorporated EEO performance 
elements into the performance standards for the FY 2012 reporting period of all senior 
executives, managers, and supervisors. 

ADJUSTMENT TO BUDGET 

Section 203(a)(8) of the No FEAR Act requires Federal departments and agencies to include any 
adjustment (to the extent the adjustment can be ascertained in their particular budget) to comply 
with the requirements of Section 201 of the No FEAR Act. The Department has received no 
information regarding adjustments to the budget. 
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' Termination 



.! Terms/Conditions of Employment o I o o Io ! o 0 0 0 0 o I 0 0 I 

! • 

o I o o Io 
I 

I I : Time and Attendance 10 0 0 0 0 0 0 0 
I ------·-- : 
·r:T_r_m_nm_·_g~~~~~~~~~~/~o~j~o--4-!_o4r-_o-+-io-+-j_o~j~o_!~o-+j_o4J_o-+-j~~o~~-+-~~-o~~-' 
· Other - User Defmed I 0 j 0 I 0 I 0 J 0 I 0 I 0 I 0 I 0 I 0 I 0 0 _J 

/ Comparative Data 
--~-~~~~~~~~~~~-1 Pending Complaints Filed in Previous Fiscal 

Years by Status I Previous Fiscal Year Data I First Quarter FY 2013 I 
I 

1200s 
! Through 12-31-12 2009 2010 2011 2012 ! I 

f s9 120 156 J 145 j 152 
r-~~~~~~~~~~~~~~~-'-~--'~--' 

I 
· Total Complainants 144 

! I I 
! 

Total complaints from previous Fiscal Years 98 137 164 155 158 150 I 
--·-· ·----- -·-

__ _j 

1 Number complaints pending 

Investigation 9 18 11 5 0 25 

ROI issued, pending Complainant's action 0 3 1 1 7 

Hearing 30 48 55 
-,..--~--

63 73 _s4 _____ J 
I 

Final Agency Action I 11 I 6 I 3 I 2 I 7 i 7 I 
! 

Appeal with EEOC Office of Federal I •• 

1 2 2 2 2 2 
J 

Operations I 

I 
r=··~-===·=·~~-~=·=·· ---- --· ... -- ·- --. .. ----- -- ··- ---- - -· .... -· ------ ---··-·· --~"- .. -- --- ------·-

I 
Comparative Data 

Previous Fiscal Year Data First Quarter FY 2013 / 

j 2008 J 2009 J 2010 j 2011 j 2012 j Through 12-31-12 J 
·-~~~....._~-~~-'-~--''----'--~--'----~~~ -~~ 

Complaint Investigations 





STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
REPORTING PERIOD BEGINS OCTOBER 1ST AND ENDS SEPTEMSER 30TH 

artment of Housin and Urban Develo ment REPORTING PERIOD: FY 2012 
PART I - PRE-COMPLAINT ACTIVITIES 

COMPLETED/ENDED COUNSELINGS 106 

UNSELED WITHIN 30 DA VS 30 

UNSELED WITHIN 31 TO 90 DAYS 
COUNSELED VVITHIN WRITTEN EXTENSION 

OUNSE\JNGS COMPLETED/ENDED IN 

N COMPl>.IHT FILINGS IN REPORTING 

EC!SlON. TO F!LE COMPLAINT PENO!NG 

T THE END OF THE REPORTING PERIOD 

UNSELJNGS PE:NDING AT THE END OF THE 

55 

21 

26 

98 
106 

0 
34 

63 

9 

18 

Printed on 1012612012 

105 

30 

54 

21 

26 
96 
105 

62 

9 

17 

E. NON-ADR SETTLEMENTS WITH MONETARY BENEFITS 

TOTAL 
COMPENSATORY DAMAGES 
BACKPAYIFRONTPAY 
LUMP SUM PAYMENi 
ATTORNEY FEES AND COSTS 

COUNSEUNGS 

0 
0 

INDIV\DUALS AMOUNT 
0 $ 0.00 

$ 
$ 0.00 
$ 0.00 
$ 
$ 
$ 
$ 

LEMENTS \NITH NON-MONETARY BENEFITS 
COUNSEUNGS 

1. HIRES 
a. RETROACTIVE 
b. NON-RETROACTIVE 

2. PROMOTIONS 
a. RETROACTIVE 
b. NON-RETROACTIVE 

3. EXPUNGEMENTS 
4. REASSIGNMENTS 
5. REMOVALS RESCINDED 

a. REINSTATEMENT 
b. VOLUNTARY RESIGNATION 
ACCOMMODATIONS 

TRAINING 
APOLOGY 
DISCIPLINARY ACTIONS 
a. RESCINDED 
b. MODIFIED 

10. PERFORMANCE EVALUATION MODIFIED 

LEAVE RESTORED 

TOTAL 
1. COMPENSATORY DAMAGES 0 
2. BACKPAYIFRONTPAY 0 
3. LUMP SUM PAYMENT 0 
4. ATTORNEY FEES ANO COSTS 
5. 

6. 

7. 

TOTAL 
1. HIRES 

a. RETROACTIVE 
b. NON-RETROACTIVE 

2. PROMOTIONS 
a. RETRO~CTIVE 0 
b. NON-RETROACTIVE 0 

3. EXPUNGEMENTS 
REASSIGNMENTS 

5. REMOVALS RESClNOEO 
a. REINSTATEMENT 
b. VOLUNTARY RESIGNATION 

6. ACCOMMODATIONS 
7. TRAINING 0 
•• APOLOGY 0 
9. DISCIPLINARY ACTIONS 0 

a. RESCINDED 0 
b. MODIFIED 0 

10 PERFORMANCE EVALUATION MODIFIED 0 
11. LEAVE RESTORED 0 
12. 

COUNSEUNGS 

0 

0 
0 
0 
0 
0 
0 
0 

$ 
$ 
$ 
$ 

$ 
$ 
$ 



ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 

63 B. COMPLAINTS FILED 

a. TOTAL WORK FORCE 

1 C. REMANDS (sum.oflinesC1+C2+C3) 

l---i-1-- C.1. REMANDS (NOT INCLUDED fN A ORB) 

b. PERMANENT EMPLOYEE 

2. COUNSELOR 

Q C.2. REMANDS (INCLUDED IN A OR 8) a. F=Ull-TIME 

Q C.3. NUMBER OF ADDITIONAL REMANDS IN THIS REPORTING b. PAR,.-TIME 

PERIOD THAT ARE NOT CAPTURED IN C.1 OR C.2 ABOVE c. COLlATERAL OUlY 

0 C.4. ADDITIONAL CLOSURES IN THIS REPORTING PERIOD NOT 

REFLECTED INF. OR H. THAT RESULTED FROM REMANDS .. 3_. _1N_v_E_s_T1_G_A_TO_R _________ ,_--=-

l-_.2o;;2;;.1...__D. TOTAL COMPLAINTS (sum of lines A+B+C1) 

217 E. COMPLAINTS IN LINED THAT WERE NOT CONSOLIDATED 

71 i-----F. COMPLAINTS IN LINE E CLOSED DURING REPORrPERIOD 

1---4.;.... __ G. COMPLAINTS IN LINE OTHATWERE CONSOLIDATED 

2 H. COMPLAINTS IN UNE G CLOSED DURING REPORT PERIOD 

148 I. COMPLAINTS ON HAND AT THE END OF THE 

REPORTING PERIOD (Line D - (F+H)) + [(C2-+- C3) - C4J 

62 J. INDIVIDUALS FILING COMPLAINTS (Complainants) 

1-_ _.. __ K NUMBER OF JOINT PROCESSING UNITS FROM 

CONSOLIDATION OF COMPLAINTS 

a. FULL-TIME 
b. PART-TIME 

c. COLLATERAL DUTY 

4. COUNSELOR/INVESTIGATOR Q 
a. FULL-TIME 0 
b. PART-TIME Q 
c. COLLATERAL DUTY Q 

B. AGENCY & ONTRACT STAFF TRAINING 

COUNSELORS 

32 OR MORE HOURS 

b. STAFF RECEIVING 8 OR MORE 

HOURS, USUAU Y GIVEN TO 0 0 
EXPERIENCED STAFF 

c. STAFF RECEIVING NO 
0 0 TRAINING AT ALL 

2. EXPERIENCED STAFF - TOTAL 

a. STAFF RECEIVING REQUIRED 
4 0 8 OR MORE HOURS 

b. STAFF RECEIVING 32 OR 

MORE HOURS, GENERALLY 0 0 
GIVEN TO NEW STAFF 

. STAFF RECEIVING NO 
0 0 TRAINING AT ALL 

C. REPORTING LINE 

0 

0 

0 

0 

0 

0 

1 EEO DIRECTOR'S NAME: Michelle A. Cottom 
1a. DOES THE EEO DIRECTOR REPORT 

TO THE AGENCY HEAD? 

2. IF NO, WHO DOES THE EEO DIRECTOR REPORT TO? 

PERSON: Maurice Jones 

TITLE' Deputy Secretary 

0 0 

0 0 

YES 

3. WHO IS RESPONSIBLE FOR THE DAY-TO-DAY OPERATION OF THE EEO 

PROGRAM IN YOUR DEPARTMENT/AGENCYIORGANIZA TION? 

PERSON' Michelle A. Cottom 

TLE Acting Director, ODEEO 

4 WHO DOES THAT PERSON REPORT TO? 

PERSON: Maurice Jones 

TITLE' Deputy Secretary 

EEOC FORM 462 (REVISED APft. 2011) 



ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(U..OltTIMG PP.IOD lie.GIN& OCTORll 1•1' MID kHD& U.T•M•U ltTH} 

Department of Housing and Urtl•n Dewfopment REPORTING PERIOD: FY 

PAaT IV • BAl•S AND IJSUll ALLl!CllD IN COMPLAINT9 PILID (P•" 1) 

BASES.Of Af.LEGED !)!SCRlMlNA'flON 

~rn 
~· 

RELJGKN 

-·~ =~ TOT"1.AL~ RlTAL,\l.,L 

=·~ CW.IPl.""'111 COMPl..Ml'IAJ<n 

ISSUES OF MIEK- TNDIA!<I .Ul/IN NATIVEHAW!<ll"" ~rn TWOORMORE BYISSU'll BY1Slll!E llY1Ullti 

ALLEGED ~=· IOTllERPACIFIC ~~ 

~· ~'~ DISCRIMINATION N,\.TIVE JSl,J,.NOU 

-·~ 
JNT!.uiNT~W!I! 0 0 0 0 0 0 0 0 3 1 

0 1 0 2 0 0 0 0 1 12 6 6 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 
0 2 0 2 0 0 3 0 3 20 5 5 

~-~ 0 0 0 0 0 0 0 0 0 0 0 0 
~ 0 0 0 0 0 6 2 2 
SUSl'ENSION 0 2 0 0 2 0 2 13 2 2 

-·~ 
0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 6 0 0 4 0 4 27 • • 
0 0 0 0 0 0 0 0 0 0 0 0 
0 2 0 8 2 0 4 0 6 53 19 18 

ND>l-Sli.'ilJ,'-L 0 2 0 8 2 0 4 0 6 52 18 17 
SUVAL 0 1 1 

CALIL'\Ml!N"TlON 0 0 0 0 0 0 0 0 0 0 0 0 
AY INU.t!D!NO OVERTIME' 0 0 0 2 0 0 0 0 0 4 2 2 

0 0 6 0 2 3 39 20 20 
SlQNMl!NT 0 0 0 0 0 0 1 9 5 5 

DEl<lln:> 0 0 0 0 0 0 0 1 2 2 
DIRE""'D 0 0 0 1 0 0 0 0 

AL .<IL ISSl!Ell BY BASES 6 0 29 5 15 27 
AL AlL COMl'LA!W'n F11.F.P BY BASES 0 5 0 26 4 13 20 
AL"1LC0.'4'l.AINANTS!IYBA.'IES 0 5 0 25 • 1 20 

C FORM 462 (REVISED APR 2011) ,... 3 



ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(IHIPORTINQ Pl!•IOD Bl!GIN8 OCTOBDI 1ST AND l!NDS SIPTIMBl!ll 30THJ 

AGENCY OR DEPARTMENT: Department ofHouslnQ and Ulban Development REPOR nNG PERIOD: FY 2012 

PAlll:T IV • 8MBI AND ISSUl!S ALLl!OID IN COMPLAINT8 PILl!D (P.rt 1) 

BASES OF ALLEGED DISCRIMINATION 

M ~' RELIGION REPIUSAJ. M~ TIJTALAJ.J. TIJTAL"1.J. 

ALl.D""rl COMPLAl>ml a::.t.<PLAINANT!i 

ISSUES OF MWl.lllDl.o.lll i\!111\N NJ\TNEHAlllAl!Ali ~ore -~- HY ISSUE BYISSU\! DYISSUI!. 

ALLEGED M.AS>;A .QTlll!RPACIFIC '~ ~ .. 
~'~ DISCRIMINATION NATIVE !SLANDER AMFlllCAll 

k REMCl!<ABl.E l.CX'<JMll.IOl>J\UON 0 4 
(,_ REINSTATEMENT 0 0 0 0 0 0 0 0 0 0 0 0 

·~-
0 0 0 0 0 0 0 0 0 0 0 0 

(I, TEllMlNATIOll 0 0 0 0 0 0 0 0 1 2 1 1 
ill. l'EllMt<COllOITlONS OF EMPLOYMENT 0 0 0 0 0 0 0 0 2 3 1 1 

TIME M'D ATTENDANCE 0 0 0 1 1 0 2 0 1 13 ' 3 
Ir. TRAINING 0 0 0 1 0 0 0 0 1 3 1 1 
luD1l!El!11'!.... ~, 

'· 
' 
' 
' 
' 
AL All ISSUES BY !MS~S 0 6 0 29 5 1 15 1 27 
Al. All COMl'LAINTS FILED RY BASES 0 5 0 26 4 ' 13 1 20 

TOTAi.AiL crn.!PLAINANTS DY OASES 0 5 0 25 4 1 13 1 20 
EEOC FORM 462 (REVISED APR 2011) 



ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(RIPORTINO PlllllOD •l!OINS OCT0811118T AND l!NDS S8PTl!Mll!R JOTH) 

ENCY OR DEPARTMENT: De artment of Hoosin and Urban Develo ment EPORTING PERI O: FY 2012 

PART IV • BAllH AND lllUIS Al.LIQID IN COMPLAINTS FILl!D (P•rt 2) 

BASES OF ALLEGEDDISCRJMJNAT!ON 

"' PIWJNA!CY NATIO"'°'L ORIGIN EOIML ,00 [U;ABrLITY ,., =~ fQTALALf, TOTAL All 

PISClllMl1'~Tt<:l1' ~c; lll.1.1'.\lU - OOM1'1.AfHA"1'! 

ISSVESOF ~ -· rnSPANlO OTllER MEl!TA!. PUYSICAL DYl!SLIE DY ISSUE BYlSSUE 

ALLEGED !./.TINO 

DISCR!MINAT!ON 

INJMEll!'\llllE 0 0 0 0 0 3 1 1 
2 1 0 0 1 1 0 12 6 6 

0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

0 4 0 2 0 2 0 20 5 5 
DEMOTION 0 0 0 0 0 0 0 0 0 
l<E!'IUMANP 0 0 0 0 6 2 2 
SUSPENSION 0 2 0 0 2 0 0 0 13 2 2 
RJlMOVAL 0 0 0 0 0 0 0 1 

0 0 0 0 0 0 0 0 0 0 
3 2 0 0 1 0 3 0 27 6 B 
0 0 0 0 0 0 0 0 0 0 0 
5 0 3 6 0 53 19 18 

N0N-SE.\1JJ\L 5 7 0 0 3 6 0 52 16 17 
SEXUAL 0 1 0 1 1 1 

0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 4 2 2 
3 4 0 2 2 0 2 0 39 20 20 

SStGNME~T 1 2 0 0 0 0 0 9 5 
JlfNIED 0 0 0 0 0 0 0 4 2 
DIREC'lllD 1 0 0 0 0 0 

24 0 2 B 4 22 0 
13 19 0 2 1 4 17 
12 19 0 2 7 4 17 

FORM 462 tRE\l'.SEO ,._l'R 21:>11) 

_,, 



ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(•llPOllTtNQ 1111111.100 llllGINll OCTOlll!ll 19T AND l!NDS 811flTl!Mlllllll 30114) 

AGENCY OR DEPARTMENT: De artment of Housin and Urban Oevelo ment REPORTING PERI D: FY 2012 

ll'AllT IV • llA8119 AND ISIUl!S Alll!GllD IN COMPLAINTS PILllD (P•rt 2) 

BASES OF ALLEGED DISCRIMINATION 

SEX PREGNANCY f<ATIONllLO!l.IGIH EQU-'l M• D!SAB!LrlY GINA TOTAL TOTAi.ALL 

DISCRl~GNATION ACT ~·~ COMPLJ.!llT! 

ISSUES OF -· -· lll'lPANIGI ~~~ P!<YSICAL BY,.SUE BYISSU!t 

ALLEGED LATINO 

DISCRIMINATION 

• R£ASON"'1!1.F. ACCO~IOOATION 0 5 0 9 6 
AAINSTA'l'EMl'NT 0 0 0 0 0 0 0 0 0 0 0 

~TIRE:Mi'Nf 0 0 0 0 0 0 0 a a a 
Tl!RMINA TION 0 0 0 0 0 0 0 2 

TI!Jl.l.t"'°"NDl110NS QF EMPLOYMENT 0 0 0 0 0 a a 3 

TIME M<D ATIEO<DAN<:E 0 2 0 0 0 3 1 2 0 " 3 

TJIAINING 0 1 0 0 0 0 0 0 0 3 1 
On!Eft(PloHO 

-~· 

/IL ALL ISSU'ES BY BNlllS 15 24 0 2 B 38 4 22 
T AL ALL COMPL\l)lfS f!LED BY BA$S 13 19 0 2 7 32 4 17 

OTA!. ALL CUMl'l.AIN-.NTS BY BASF.S 12 19 0 7 0 0 31 4 17 
EEOC FORM 462 (REVISED APR: 2011) 

TUTALAU. 
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ANNUAL Pll!DEltAL EQUAL BMPLOYMl!NT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(ll•POllTINGI P•1110D ••GllNI Ol:T0••• 1sT AND •NDS .... T ....... 30TH) 

EPARTMENT: De artment of Housin and Urban Devera ent 

PMCr IVA • •MU GP INSClllMINATIGN IN PIMGINA Miit AU.lllll!D IN anTU!.....,.. 

·--

P.Ul.T 1\191 - ..un OP Dla!:111M1NATICll4 llt l'INDl!ta AND AUllGl!D IN HTl'LIMl!NTa 

lSSUUO"DISCRIMINATION IN Fl!<DINOS flNO ALlSGW ISIUES IN •EIT1£MF.NTS 

0 

REPORTING PERIOD: FY 2012 

0 

... 



ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 
STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 

(REPORTING PERIOD BEGINS OCTOBER 1ST AND ENDS SEPTEMBER 30TH) 

PART V - SUMMARY OF CLOSURES BY STATUTE 

A. STATUTE (IF A SINGLE COMPLAINT HAS MULTIPLE STATUTES RECORD EACH ON THE APPROPRIATE LINE.) 

72 1. TITLE VII 

O 1a. PREGNANCY DISCRIMINATION ACT (PDA) 

35 2. AGE DISRIMINATION IN EMPLOYMENT ACT (ADEA) 

12 3. REHABILITATION ACT 

O 4. EQUAL PAY ACT (EPA) 

0 5. GENETIC INFORMATION NONDISCRIMINATION ACT (GINA) 

B. TOTAL BY STATUTES 

119 THIS NUMBER MAY BE LARGER THAN THE TOTAL NUMBER OF COMPLAINTS CLOSED. 

TOTAL 

NUMBER DAYS 

A. TOTAL NUMBER OF CLOSURES (1+2+3) 73 43372 

1. WITHDRAWALS 7 2746 

a. NON-ADR WITHDRAWALS 7 2746 

b. ADR WITHDRAWALS o o 
2. SETTLEMENTS 23 12623 

a. NON-ADR SETTLEMENTS 20 12301 

b. ADR SETTLEMENTS 3 322 

3. FINAL AGENCY ACTIONS ( B+c) 43 28003 

B. FINAL AGENCY DECISIONS WITHOUT AN ADMINISTRATIVE JUDGE DECISION (1+2+3) 28 16787 

1. FINDING DISCRIMINATION o o 
2. FINDING NO DISCRIMINATION 25 15606 

3. DISMISSAL OF COMPLAINTS 3 1181 

C. FINAL AGENCY ORDERS WITH AN ADMINISTRATIVE JUDGE (AJ) DECISION (1+2) 15 11216 

1. AJ DECISION FULLY IMPLEMENTED (a+b+c) 15 11216 

(a) FINDING DISCRIMINATION o o 
(b) FINDING NO DISCRIMINATION 15 11216 

(c) DISMISSAL OF COMPLAINTS o o 
2. AJ DECISION NOT FULLY IMPLEMENTED (a+b+c) o o 

(a) FINDING DISCRIMINATION (i+ii+iii) o o 
i. AGENCY APPEALED FINDING BUT NOT REMEDY o o 
ii. AGENCY APPEALED REMEDY BUT NOT FINDING o o 
iii. AGENCY APPEALED BOTH FINDING AND REMEDY o o 

(b) FINDING NO DISCRIMINATION o o 
(c) DISMISSAL OF COMPLAINTS o o 

EEOC FORM 462 {REVISED APR 2011) 



ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 

{REPORTING PERIOD BEGINS OCTOBER 1ST AND ENDS SEPTEMBER 30TH) 

AGENCY MERIT DECISIONS (FAD) ISSUED (1+2+3+4) 

MPLAINANT REQUESTED IMMEDIATE FAD (1a+1b) 

ENCY ISSUED FAD WITHIN 60 DAYS OF RECEIPT OF FAD REQUEST 

ENCY ISSUED FAD MORE THAN 60 DAYS BEYOND RECEIPT OF FAD REQUEST 

PLAINANT DID NOT ELECT HEARING OR FAD (2a+2b) 

ENCY ISSUED FAD WITHIN 60 DAYS OF END OF 30-DAY ELECTION PERIOD 

ENCY ISSUED FAD MORE THAN 60 DAYS BEYOND END OF 30-DAY ELECTION PERIOD 

RING REQUESTED; AJ RETURNj:;D CASE TO AGENCY FOR FAD WITHOUT AJ DECISION (3a+3b) 

ENCY lSSUED FAD WTHIN 60 DAYS OF RECEIPT OF AJ RETURNED CASE FOR FAD ISSUANCE 

ENCY ISSUED FAD MORE THAN 60 OAYS AFTC.R RECEIPT OF AJ RETURNED CASE FOR FAD ISSUANCE 

Al AGE CY DECISION ISSUED ON A IXED CASE {4a+4b) 

PART VII - SUMMARY OF FORMAL COMPLAINTS CLOSED BY TYPES OF BENEFITS 

NUMBER 

COMPLAINTS CLOSED VVITH BENEFITS 23 
20 
2 
13 
2 

10 

L CLOSURES WITH NON-MONETARY BENEFITS TO COMPLAINANT 

OF BENEFITS IN NON-MONETARY CLOSURES 
NU BEFtOFClOSURESTl1ATRECEIVED 

~NEiTAl''I E!ENEFITS AS WELL 

0 

0 
0 
2 
2 
0 
4 

5 
2 

0 
VOLUNTARY RESIGNATION 2 

0 
0 
1 
1 
0 
1 
3 
8 
1 

62 (REVISED APR2011) 

$ 35 001.00 
$ 291,153.00 
$ 105,960.08 

$ 137,128.00 

NUMBER Of CLOSUl'ES THAT l'ECEIV'ED 
ONI. Y NON--MONETARV BEIEFJTS 

0 
0 

1 
0 
1 
0 
1 
0 
0 
0 
0 
1 
0 
0 
0 
0 

0 
0 

page6 



ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 
STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 

NUMBER 
A. TOTAL COMPLAINTS PENDING (SAME AS PART II Line I) PENDING OF DAYS 

(1 +1a+2+3+4) 148 83970 

1. COMPLAINTS PENDING WRITTElN NOTIFICATION 0 0 0.00 
Acknowled ement Letter) 

1a. COMPLAINTS PENDING DECISION TO ACCEPT/DISMISS 
5 115 23.00 

2. COMPLAINTS PENDING IN INVESTIGATION 36 5715 158.75 

3. COMPLAINTS PENDING IN HEARINGS 91 72246 793.91 

0 

54 

317 

2238 

TOTAL DAYS 

77 21969 

1. INVESTIGATIONS COMPLETED BY AGENCY PERSONNEL a+b+c 0 0 

a. INVESTIGATIONS COMPLETED IN 180 DAYS OR LESS 0 0 

b. INVESTIGATIONS COMPLETED IN 181 -360 DAYS 0 0 

1. TIMELY COMPLETED INVESTIGATIONS 0 0 

2. UNTIMELY COMPLETED INVESTIGATIONS 0 
c. INVESTIGATIONS COMPLETED IN 361 OR MORE DAYS 0 

2. AGENCY INVESTIGATION COSTS $53 032.00 
3. INVESTIGATIONS COMPLETED BY CONTRACTORS a+b+c 77 

a. INVESTIGATIONS COMPLETED IN 180 DAYS OR LESS 20 

b. INVESTIGATIONS COMPLETED IN 181 - 360 DAYS 46 

1. TIMELY COMPLETED INVESTIGATIONS 6 1696 
2. UNTIMELY COMPLETED INVESTIGATIONS 40 

c. INVESTIGATIONS COMPLETED IN 361 OR MORE DAYS 11 

4. CONTRACTOR INVESTIGATION COSTS $148 322.00 

EEOC FORM 462 (REVISED APR 20_11) ,.,., 



ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(Rl!PORTINO Pl!RIOD Bl!GINS OCTOBtR 11T AND l!NDS Sl!PTl.MBt:R 30TH) 

OR DEPARTMENT: De artment of Housin and Urban Develo ment REPORTING PERIOD: FY 2012 

PART X • SUMMARY OP ADll PllOGllAM ACTIVITIH 

TIONALL Y LEFT BLANK 

CTIONS IN COMPLETED/ENDED COUNSELINGS 

ADR OFFERED BY AGENCY 

REJECTED BY INDIVIDUAL (COUNSELEE) 

INT€.NTIONALLY LEFT BLANK 

TOTAL ACCEPTED INTO AOR PROGRAM 

ESOURCES USED IN COMPLETED/ENDED COUNSELINGS TOTALS 

INHOUSE 

ANOTHER FEDERAL AGENCY 

PRIVATE ORGANIZATIONS, (e.g., CONTRACTORS, 
BAR ASSOCIATIONS, INDIVIDUAL VOLUNTEERS 
OR COLLEGE/UNIVERSITY PERSONNEL) 

MULTIPLE RE.SOURCES USED (Please specify in a comment box) 

FEDERAL EXECUTIVE BOARD 

CHNIOUES USED IN COMPLETED/ENDED COUNSELINGS TOTALS 

MEDIATION 

SEITLEMENT CONFERENCES 

EARLY NEUTRAL EVALUATIONS 

FACTFINOING 

FACILITATION 

OMBUDSMAN 

PEER REVIEW 

MULTIPLE TECHNIQUES USED (Please specify in a comment box) 

S OF ADR CASES IN COMPLETED/ENDED COUNSELINGS 

TOTAL. CLOSED 

•. SETILEMENTS W\TH BENEFITS (Monetary and Non·monetary} 

b. NO FORMAL COMPLAINT FILED 

'· COMPLAINT FILED 

i. NO RESOLUTION 

ii. NOAOR AITEMPT (aka Part X.E.1.d) 

DECISION TO FILE COMPLAINT PENDING AT THE END OF THE 

'· REPORTING PERIOD 

INTENTIONALLY LEFT BLANK 

2 (REVISED APR 2011) 

0 0 

20 20 

0 0 

0 0 

0 0 

COUNSELINGS INDIVIDUALS 
20 .20 

20 :20 

0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

COUNSELINGS INDIVIDUALS 

21 21 

0 I) 

5 fi 

13 13 

1 1 

2 2 

1552 77.60 

0 0.00 

0 0.00 

0 0.00 

0 0.00 

0 0.00 

0 0.00 

0 0.00 

DAYS AVERAGE DAYS 

1633 77.76 

0 o.oo 
396 79.20 

912 70.15 

81 81.00 

244 122.00 

...... 
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ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(UPORTINO Pl!ltlOD BEGINS OCTOBl!lt 1ST AND ENDS ll!PTl!MBl!lt 30TH} 

AGENCY OR DEPARTMENT: De artment of Housin and Urban Develo ment REPORTING PERIOD: FY 2012 

PART XI • SUMMARY OF ADR PROGRAM ACTIVITll!S 

FORMAL PHASE COMPLAINT FILED 

B. ADR ACTIONS IN COMPLAINT CLOSURES 

ADR OFFERED BY AGENCY 
2. REJECTED BY COMPLAINANT 

3. INTENTIONALLY LEFT BLANK 

4. TOTAL ACCEPTED INTO ADR PROGRAM 
C. AOR RESOURCES USED IN COMPLAINT CLOSURES TOTALS 

D. 

E. 

1 INHOUSE 
2. ANOTHER FEDERAL AGENCY 
3. 

4. 

5. 
6. 
7. 

PRIVATE ORGANIZATIONS, (e.g., CONTRACTORS, 
BAR ASSOCIATIONS, INDIVIDUAL VOLUNTEERS 

OR COLLEGE/UNIVERSITY PERSONNEL) 

MULTIPLE RESOURCES USED (Please specify In a comment box) 

FEDERAL EXECUTIVE BOARD 

ADR TECHNIQUES USED IN COMPLAINT CLOSURES TOTALS 
1. MEDIATION 

2. SETTLEMENT CONFERENCES 
3. EARLY NEUTRAL EVALUATIONS 
4. FACTFINDING 

5. FACILITATION 
6. OMBUDSMAN 
7. MINI-TRIALS 

B. PEER REVIEW 

9. MUL TlPLE TECHNIQUES USED (Please specify in a comment box) 
10. 
11. 

12. 
STATUS OF CASES IN COMPLAINT CLOSURES 

1. TOTAL CLOSED 
a. SETILEMENTS \'\llTH BENEFITS (1i1<1....,1ary ond Non-monetory) 

b. VVITHDRAWAL FR.OM EEO PROCESS 

c. NO RESOLUTION. 

d. NOADRATTEMPT 

2. INTENTIONALLY LEFT BLANK 

F. BENEFITS RECEIVED 

1. MONETARY INSERT TOTALS 
a. COMPENSATORY DAMAGES 

b. BACKPAYIFRONTPAY 
c. LUMPSUM 
d. ATTORNEY FEES AND COSTS 

e. 
f. 

2. NON-MONETARY INSERT TOTALS 
a. HIRES 

i. RETROACTIVE 

ii. NON-RETROACTIVE 

b. PROMOTIONS 

i. RETROACTIVE 

ii. NON-RETROACTIVE 

c. EXPUNGEMENTS 

d. REASSIGNMENTS 

e. REMOVALS RESCINDED 

i. REINSTATEMENT 

ii. VOLUNTARY RESIGNATION 

f. ACCOMMODATIONS 

TRAINING 

h. APOLOGY 
;. DISCIPLINARY ACTIONS 

i. RESCINDED 

ii. MODIFIED 

·. PERFORMANCE EVALUATION MODIFIED 

k. LEAVE RESTORED 

m. 
EEOC FORM 4e2 (flEVISEDAPR 2011) 

COMPLAINTS 

58 

0 
0 
0 

COMPLAINTS 

5 
0 
0 
0 
0 

0 0 
0 0 

COMPLAINTS COMPLAINANTS 

5 
3 
0 

0 0 
0 0 
0 0 
1 1 
0 0 
0 0 
0 0 
0 0 
2 2 

2 2 



ANNUAL FEDERAL EQUAL EMPLOYMENT OPPORTUNITY 

STATISTICAL REPORT OF DISCRIMINATION COMPLAINTS 
(Rl!PORTING PBRIOD BEGINS OCTOBER 1 ST AND ENDS SEPTEMBl!R 30TH) 

Y OR DEPARTMENT: Department of Housing and Urban Development REPORTING PERIOD: FY 

PART XII - SUMMARY OF EEO ADR PROGRAM ACTIVITIES 

OURCES THAT MANAGE EEO ADR PROGRAM (DOES NOT 

uDE NEUTRALS AS REPORTED IN PARTS X. & XI.) 

IN-HOUSE FULL TIME (40 HOURS EEO ADR ONLY) 

IN-HOUSE PART TIME (32 HOURS EEO ADR ONLY) 

IN-HOUSE COLLATERAL DUTY (OTHERS/NON-CONTRACT) 

CONTRACT (ANOTHER FEDERAL AGENCY/PRIVATE ORGANIZATIONS) 

ADR FUNDING SPENT 

APR CONTACT INFORMATION 

$ 

1 

1 

0 

0 

0 

AMOUNT 
10 910.64 

E OF EEO ADR PROGRAM DIRECTOR I MANAGER John L. Mclemore 
~~~~~~~~~~~~~-~~~~~~~~ 

Director, EEO Division 

EPHONE NUMBER (202) 402-6265 
-'------'-~~~~~~~~~~ 

4.EMAIL John.L.McLemore@hud.gov 

APR PROGRAM INFORMATION 

YES NO 

x 
x 

if the case is a ra riate for EEO ADR? 

that the EEO complaint data contained in this report, EEOC Form 462, Annual Federal Equal Employment Opportunity Statistical 
f Discrimination Complaints, for the reporting period October 1, 2011 through September 30, 2012, is accurate and complete. 

D TITLE OF CERTIFYING OFFICIAC; Michelle A Cottom, Acting Director 

E OF CERTIFYING OFFICIAL: (Enter PIN here to serve as your electronic signature) 1533 

TELEPHONE NUMBER 202 402-5627 E-MAIL; Michelle.A.Cottom@hud.gov 

D TITLE OF PREPARER; Bridgett D Harvey, Management Analyst 

TELEPHONE NUMBER; 202 402 3836 E-MAIL: Bridgett.D.Harvey@hud.gov 

012 report (with the PIN entered) is due on or before October 31, 2012. 

x 

page 10 
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Appendix A - Comments 

AGENCY: Department of Housing and Urban Development- YEAR: 2012 

Parts 
HUD - VIII.A Number Pending - A3. Elizabeth McDargh, EEOC 340-2005-00096X I HUD-SF-04-01 per EEOC this case is back on the docket pending 

Part 10 
HUD - X.E.1 Counselings - Please note that the 1 ADR No Attempt Counseling was in the ADR unit for 81 days. 
HUD -X.E.1.e Days- Rita Delaney, HUD-00059-2012 ADR accepted 4/9/12 and ADR ended on 6/18/12. Notice of right to file was not issued until 9/11 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

[Docket Number FR-5101-N-01] 

No FEAR Act Notice 

AGENCY: Office of the Secretary, HUD. 
ACTION: Notice. 

SUMMARY: HUD is providing notice to all 
of its employees, former employees, and 
applicants for employment about the 
rights and remedies that are available to 
them under the Federal 
antidiscrimination laws and 
whistleblower protection laws. This 
notice fulfills HUD's notification 
obligations under the Notification and 
Federal Employee$ Antidiscrimination 
Retaliation Act (N<> FEAR Act), as 
implemented by Office of Personnel 
Management (OPM) regulations. 
FOR FURTHER INFORMATION CONTACT: 
Linda Bradford-Washington, Deputy 
Director, Office of Departmental Equal 
Employment Opportunity. Department 
of Housing and Urban Development, 
451 Seventh Street, SW .. Room 2134, 
Washiugton, DC 20410, telephone (202) 
708-3362 (this is not a toll-free 
number). Hearing-or speech-impaired 
individuals may at:cess this number 
through TTY by calling the toll-free 
Federal Information Relay Service at 
(BOO) 877-ll339. 
SUPPLEMENTARY INFORMATION: On May 
15, 2002, Congress enacted the 
"Notification and Federal Employee 
Antidiscrimination and Retaliation Act 
of 2002," which is now known as the 
No FEAR Act (the Act). One purpose of 
the Act is to "require that Federal 
agencies be accountable for violations of 
antidiscrimination and whistleblower 
protection Jaws." (Pub. L. 107-174, 
Summary) In support of this purpose, 
Congress found that "agencies cannot be 
run effectively if those agencies practice 
or tolerate discrimination." (Public Law 
107-174, Title I, C':reneral Provisions, 
section 101(1)) 

The Act also requires the Department 
to inform Federal employees, former 
Federal employees, and applicants for 
Federal employment of the rights and 
protections available to them under 
Federal antidiscrimination and 
whistleblower protection laws. 

Antidiscrimination Laws 
A Federal agency cannot discriminate 

against an employee or applicant with 
respect to the terms, conditions, or 
privileges of employment on the basis of 
race, color, religion, sex, national origin, 
age, disability, marital status, or 
political affiliation. Discrimination on 
these bases is prohibited by one or more 

of the following statutes: 5 U.S.C. 
2302(b)(l), 29 u.s.c. 206(d), 29 u.s.c. 
631, 29 U.S.C. 633a, 29 U.S.C. 791, and 
42 u.s.c. 2000e-16. 

If you believe that you have been the 
victim of unlawful discrimination on 
the basis of race, color, religion, sex, 
national origin, or disability, you must 
contact an Equal Employment 
Opportunity (EEO) counselor within 45 
calendar days of the alleged 
discriminatory action, or, in the case of 
a personnel action, within 45 calendar 
days of the effective date of the action, 
before you can file a formal complaint 
of discrimination with the Department. 
If you believe that you have been the 
victim of unlawful discrimination on 
the basis of age, you must either contact 
an EEO counselor as noted above or give 
notice of intent to sue to the Equal 
Employment Opportunity Commission 
(EEOC) within 180 calendar days of the 
alleged discriminatory action. If you are 
alleging discrimination based on marital 
status or political affiliation, you may 
file a written complaint with the U.S. 
Office of Special Counsel (OSC) (see 
contact information below). In the 
alternative, you may be eligible to 
pursue a discrimination complaint by 
filing a grievance through the 
Department's administrative or 
negotiated grievance procedures. 

Whistleblower Protection Laws 

A Federal employee with authority to 
take, direct others to take, recommend, 
or approve any personnel action must 
not use that authority to take or fail to 
take, or threaten to take or fail to take, 
a personnel action against an employee 
or applicant because the Federal 
employee with authority reasonably 
beHeves disclosure of information by 
that employee or applicant would 
violate Federal law, rule, or regulation; 
would uncover gross mismanagement, a 
gross waste of funds, or an abuse of 
authority; or create a substantial and 
specific danger to public health or 
safety, unless disclosure of such 
information is specifically prohibited by 
law and such information is specifically 
required by Executive Order to be kept 
secret in the interest of national defense 
or the conduct of foreign affairs. 

Retaliation against an employee or 
applicant for making a protected 
disclosure is prohibited by 5 U.S.C. 
2302(b)(B). If you believe that you have 
been the victim of whistleblower 
retaliation, you may file a written 
complaint (Form OSC-11) with the U.S. 
Office of Special Counsel at 1730 M 
Street, NW .. Suite 218, Washington, DC 
20036-4505 or online through the OSC 
Web site, http://www.osc.gov. 

Retaliation for Engaging in Protected 
Activity 

A Federal agency cannot retaliate 
against an employee or applicant 
because that individual exercises his 
her rights under any of the Federal 
antidiscrimination or whistleblower 
protection laws listed above. If you 
believe that you are the victim of 
retaliation for engaging in protected 
activity and want to pursue any legal 
remedy, you must follow, as 
appropriate, the procedures described 
the Antidiscrimination Laws and 
Whistleblower Protection Laws sectio 
of this notice or, if applicable, the 
Department's administrative or 
negotiated grievance procedures. 

Disciplinary Actions 

Under the existing laws, each Feder 
department and agency retains the rig 
where appropriate, to discipline a 
Federal employee for conduct that is 
inconsistent with Federal 
antidiscrimination and whistleblower 
protection laws up to and including 
removal. If OSC has initiated an 
investigation under 5 U.S.C. 1214, 
however, according to 5 U.S.C. 1214( 
agencies must seek approval from the 
OSC to discipline employees for, amo 
other activities, engaging in prohibite 
retaliation. Nothing in the No FEAR A 
alters existing laws or permits a 
department or agency to take unfound 
disciplinary action against a Federal 
employee or former employee, or lo 
violate the procedural rights of a Fede 
employee or former employee who ha 
been accused of discrimination. 

Additional Information 

For further information regarding 
No FEAR Act regulations, refer to 5 C 
part 724, as well as HUD's Office of 
Departmental Equal Employment 
Opportunity. Additional information 
regarding Federal antidiscrimination 
and whistleblower protection laws c 
be found at the EEOC Web site at 
http://www.eeoc.gov and the OSC We 
site at http://www.osc.gov. 

Existing Rights Unchanged 

Ptusuant to section 205 of the No 
FEAR Act, neither the Act nor this 
notice creates, expands, or reduces an 
rights otherwise available to any 
employee, former employee, or 
applicant under the laws of the Unite 
States, including the provisions of la 
specified in 5 U.S.C. 2302(d). 

http://www.osc.gov
http://www.eeoc.gov
http://www.osc.gov
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Dated: September 18, 2006. 
inda Bradford-Washington, 
eputy Director for the Office of Departmental 
qua} Employn1ent Opportunity. 

FR Doc. EB-15770 Filed !t-26--06; 8:45 am) 
ILLING CODE 4210-67...P 
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CHAPTER 1. GENERAL PROVISIONS 

1-1 Purpose 

This Handbook implements Federal statutes and regulations of the Office of Personnel 
Management (OPM) and the Merit Systems Protection Board (MSPB) that apply when 
management takes action to remove, suspend, furlough without pay for 30 days or less, or reduce 
an employee in grade or pay. Some negotiated agreements may contain provisions which 
supersede this Handbook. General guidance on less severe penalties (official reprimands, etc.) is 
contained in paragraph 4-3. 

Requirements stated in this Handbook are consistent with law, regulations, and Agency 
policy applicable at the time of its issuance. It is essential that current rules be researched, and 
that this Handbook be used in conjunction with applicable negotiated agreements for employees 
in an exclusive bargaining unit, in order to ensure adherence to unique provisions, procedures, 
and timeframes. 

1-2 Authorities and References 

A. Title S, United States Code 

B. Office of Personnel Management Regulations, 5 CFR Parts 752 and 792. 

1-3 Exceptions to Handbook Provisions 

The Director, Office of Human Resources, may authorize waivers to the provisions of this 
Handbook insofar as the waivers are consistent with applicable laws, regulations, and negotiated 
agreements. 

1-4 Definitions 

For purposes of this issuance, the following definitions are used: 

A. Administrative Leave. An excused absence from duty, administratively authorized, 
without loss of pay and without charge to leave. It is the Department's practice that the 
Director, Office of Human Resources, or in the field, the ASC Human Resources 
Director, must approve requests by program offices to place an employee on 
administrative leave to cover the period before the proposal notice is issued, when the 
administrative leave is expected to exceed 3 days. Such requests must be made in 

1-1 
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writing to the Director, Office of Human Resources, or ASC Human Resources 
Director, and they must contain sufficient justification to support the need. 

B. Adverse Action. A personnel action taken by HUD management against an employee 
to effect his/her removal, suspension for more than 14 days, furlough without pay for 
30 days or less, or reduction in grade or pay. 

C. Aggravating Factors. Actions, circumstances, or events which increase or magnify 
the seriousness or severity of the employee's offense against the employer-employee 
relationship. 

D. Appeal. A request by an employee to the MSPB for review of a suspension of more 
than 14 days, change to lower grade or pay, removal, or furlough of 30 days or less 
taken under 5 U.S.C. Chapter 75. 

E. Days. Calendar days. 

F. Deciding Official. A HUD supervisor or manager who makes a decision on a 
proposed adverse action or disciplinary action. 

G. Demotion. The involuntary reduction of an employee in pay and grade. 

H. Disciplinary Action. A memorandum of warning, official reprimand, or suspension 
up to 14 calendar days. 

I. Excused Absence. Absence from duty, administratively authorized, without loss of 
pay and without charge to leave. 

J. Furlough. Placing an employee in a temporary status without duties and pay because 
oflack of work or funds or other nondisciplinary reasons. 

K. Harmful Error. Error by the Department in the application of its procedures that is 
likely to have caused the Department to reach a conclusion different from the one it 
would have reached in the absence or cure of the error. The burden is upon the 
appellant to show that the error was harmful, i.e., caused substantial harm or prejudice 
to his/her rights. 

L. Indefinite Suspension. The placing of an employee in a temporary status without 
duties and pay pending investigation, inquiry, or further agency action. The indefinite 

1-2 
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suspension continues for an indeterminate period of time and ends with the occurrence 
of the pending conditions set forth in the notice of action which may include the 
completion of any subsequent administrative action. 

M. Mitigating Factors. Actions, circumstances, or events which lessen, moderate, 
reduce, or abate the seriousness or severity of the employee's offense. 

N. MSPB. Merit Systems Protection Board. 

0. Nexus. The connection between the specific misconduct and the efficiency of the 
Federal service. 

P. OPM. Office of Personnel Management. 

Q. Proposing Official. A HUD supervisor or manager who proposes an adverse or 
disciplinary action. 

R. Reasonable Accommodation. An adjustment or modification to the work 
environment which would enable a qualified individual with disabilities to perform the 
essential duties of his/her position. 

S. Reduction in Grade. The involuntary assignment of an employee to a position at a 
lower classification or job grading level. 

T. Reduction in Pay. The involuntary reduction in basic pay. 

U. Removal. The involuntary separation of an employee from employment with the 
Department and Federal service except when taken as a reduction-in-force (RIF) action 
or at the expiration of appointment. 

V. Standards of Ethical Conduct. The Standards of Ethical Conduct regulations issued 
by the Office of Government Ethics and found at 5 CFR Part 2635; the Executive 
Branch Financial Disclosures Qualified Trusts, and Certificates of Divestiture 
regulations issued by the Office of Government Ethics and found at 5 CFR Part 2634; 
the Limitations on Outside Employment and Prohibition ofHonoraria; Confidential 
Reporting of Payments to Charities in Lieu of Honoraria regulations issued by the 
Office of Government Ethics and found at 5 CFR Part 2636; and HUD's Standards of 

1-3 
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Ethical Conduct regulations found at 24 CFR Part 0.735 and any HUD Employee 
Responsibilities and Conduct Addendum or supplemental regulations to the 
regulations of the Office of Government Ethics. 

W. Suspension. The temporary placement of an employee in a nonduty, non pay status for 
disciplinary reasons. 

1-5 Employees Covered 

The categories of employees covered, as well as employees not covered, are listed in 
Appendix 2. 

1-6 Actions Covered 

The following actions are subject to the policies and procedures of this Handbook. 

A. Misconduct: 

I. Suspensions of 14 days or less (Chapter 2) 
2. Suspensions of more than 14 days (Chapter 3) 
3. Removal (Chapter 3) 
4. Reduction in grade (Chapter 3) 
5. Reduction in pay (Chapter 3) 

B. Other: 

1. Furlough without pay for 30 days or less (Chapter 3) 
2. Actions that involve both performance and non-performance related factors 
3. Performance-based action that is not taken under 5 CFR Part 432. Before 

initiating a performance-based disciplinary action, the policy and procedural 
requirements of Handbook 0432.01, Performance, and those of this Handbook 
must be considered. Of particular importance, note the differences in the 
evidentiary standards or "degree of proof" required under two pertinent regulatory 
procedures in order to support the action. 5 CFR Part 432 requires substantial 
evidence; conversely, 5 CFR Part 752 requires preponderance of the evidence. 

1-7 Actions Not Covered 

A. A reduction-in-force action. 

1-4 
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B. A suspension or removal in the interest of national security. 

C. The separation of a probationary employee. 

D. The reduction in grade or pay of a supervisor or manager who fails to successfully 
complete a new probationary period as a supervisor or manager if such reduction is to 
the grade held immediately before becoming a supervisor or manager. 

E. An action which entitles an employee to grade retention, and an action to terminate 
this entitlement. 

F. Voluntary action(s) initiated by the employee. 

G. Termination of appointment on the expiration date specified as a basic condition of 
employment at the time the appointment was made. 

H. An action which terminates a temporary or term promotion and returns the employee 
to the position from which temporarily promoted, or to a different position of 
equivalent grade and pay, if the Department informed the employee that it was to be of 
limited duration. 

I. Cancellation of a promotion to a position not classified prior to the promotion. 

J. Reduction of an employee's rate of pay from a rate which is contrary to a rate allowed 
or permitted by law or regulation. 

K. An action against a reemployed annuitant. 

L. An action imposed by MSPB under authority of 5 U.S.C. 1206. 

M. A reduction in grade or removal based on unacceptable performance. 

N. An action taken or directed by the Office of Personnel Management based on a 
suitability determination. 

1-8 General Standards 

A. Adverse and disciplinary actions may be taken against an employee covered by this 
Handbook only for such cause as will promote the efficiency of the Federal service. 

1-5 
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B. Adverse and disciplinary actions may not be taken against an employee if the action is 
based on unlawful discrimination or a personnel practice prohibited by any Jaw, rule, 
or regulation. 

1-9 Records 

A. The Department is required to make as part of its records copies of the following 
documents: 

1. The Notice of Proposed Adverse or Disciplinary Action; 

2. The employee's answer when written; 

3. A summary of any oral answer when given; 

4. The Decision Notice; and 

5. The material relied on by HUD to support the reasons in the Proposal and 
Decision Notices. 

B. These records shall be furnished to the MSPB upon its request and to the affected 
employee upon the request of the employee or his/her designated representative. 

C. Case files should be destroyed after 4 years unless a request is received to retain the 
records for use in another forum, i.e., EEO complaint. 

D. Appropriate personnel specialists in each Administrative Service Center (ASC) and in 
Headquarters Labor and Employee Relations Division (LERO) are responsible for 
establishing and maintaining the Departmental records relating to actions covered by 
this Handbook. 

1-10 Delegations of Authority 

A. Any supervisor or manager at or above the Branch Chief level in Headquarters and the 
Field is authorized to issue a notice of proposed suspension of 14 days or less or 
adverse action against an employee for reasons of misconduct or performance-based 
action taken under 5 CFR 752. The proposal is to be based on factual information. 

1-6 
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B. The decision on a proposed suspension of 14 days or less or adverse action must be 
made by an organizationally higher level official of the Department, when that exists, 
than the official who proposed the adverse or disciplinary action. A typical example of 
the Deciding Official would be the Division Director when the Branch Chief proposed 
the action. 

C. When the Secretary or Deputy Secretary is the Proposing Official, he/she may also 
serve as the Deciding Official. 

D. When the Deputy Secretary is both the Proposing and Deciding Official, the written 
decision must be concurred in by either an organizationally higher level official, when 
that exists or the Secretary. 

E. When the Secretary or Deputy Secretary is the Deciding Official, either may designate: 

l. An appropriate official to serve in his/her stead as Deciding Official. The official 
designated must be at a level equivalent to, or higher than, the official who 
proposed the action; or 

2. An appropriate official to handle the receipt ofreplies, both written and oral, to 
obtain whatever additional infonnation is deemed appropriate, and make a pre
decision recommendation to the Deciding Official. The designee may not be the 
Proposing Official or anyone subordinate to the Proposing Official. 

F. The Assistant to the Secretary for Field Management shall issue a decision notice in 
the case of an employee to whom a Secretary's Representative issued a notice of 
proposed action. 

G. Refer to the Department's current applicable Delegations of Authority for guidance 
when initiating or taking an action covered by this Handbook. 

1-11 Pre-Decision Review Option 

A. Before issuing a notice, the Proposing or Deciding Otlic:ial, as appropriate, may 
designate an appropriate official to carry out a review of the facts or circumstances of 
the events that led to the disciplinary action in such a manner and form as prescribed. 
The reviewing official shall report the results to the designating official. 

B. The official who is designated to carry out a review of the proposed action shall be an 
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official of the Department who took no part in the events that led to issuance of the 
Notice of Proposed Adverse Action, and who is not under the jurisdiction of the 
official who proposed the adverse action. 

C. The Proposing and Deciding Officials are not required to carry out a review through a 
designated official. The decision to carry out such a review is discretionary and rests 
with the Proposing or Deciding Official, as appropriate. 

1-12 Distribution of Proposal and Decision Notices 

Copies of proposal and decision notices shall be furnished to the following: 

A. The original for the employee; 

B. The representative, if any (decision notice only); 

C. The Proposing and Deciding Officials; 

D. In Headquarters, LERD; in the Field, the appropriate ASC Labor and Employee 
Relations Branch; 

E. Appropriate administrative officer; and 

F. Appropriate Field Assistant General Counsel or in Headquarters, the Assistant General 
Counsel for Human Resources Law (to alert counsel in the event the action is appealed 
to the MSPB or reviewed in a negotiated or administrative grievance procedure). 
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CHAPTER 2. PROCEDURES FOR SUSPENSIONS OF 14 DAYS OR LESS 

2-1 General Provisions 

A. The official authorized to propose a disciplinary action (paragraph I-JOA) must obtain 
advice and assistance of a personnel specialist from the servicing human resources 
office when drafting the notice. This assistance is required to ensure the procedural 
adequacy of the notice with respect to OPM and HUD requirements. The assistance 
includes the personnel specialist's advice on the reasons for taking the action, 
adequacy of the evidence, as well as the appropriateness of the action and penalty 
selected. The supervisor or manager and the servicing personnel specialist must refer 
to Chapter 4, HUD Table of Offenses and Penalties, and Appendix I for guidance. 

B. The servicing personnel specialist and the Proposing Official are responsible for 
consulting with the Assistant General Counsel for Human Resources Law in 
Headquarters about the legal sufficiency of a proposal to take the actions described 
below. 

I. Any disciplinary action against a Headquarters or Field employee at the GS-14 
level or higher, or a HUD attorney. 

2. Any disciplinary action against a Headquarters employee at the GS-13 level or 
below when the facts or issues are controversial or precedent-setting. 

C. The servicing personnel specialist and the Proposing Official are responsible for 
consulting with the Field Assistant General Counsel about the legal sufficiency of 
disciplinary actions to be taken against a Field employee at the GS-13 level or below 
(except a HUD attorney) when the facts or issues are controversial or precedent
setting. 

D. In actions involving off-duty misconduct, whether or not specifically related to official 
duties, the MSPB requires proof of nexus. 

2-2 Notice of Proposed Suspension 

The Notice shall include the following information: 

A. A statement of proposal to suspend the employee for a specific number of calendar 
days. When the proposed penalty is at the upper end of the range in one of the offense 
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categories of the Table of Offenses and Penalties, or is a second or third offense, 
"aggravating factors" (refer to paragraph 4-28) on which the Proposing Official relies 
to elevate the penalty should be included in the proposal notice, so the employee will 
have a fair opportunity to respond to them. 

B. A statement that the proposed action will not become effective until 15 calendar days 
following the date the employee receives the notice. 

C. The specific charge(s) and specification(s)/reason(s) for the proposed suspension. 

D. A statement that a copy of the material relied upon to support this proposed action is 
attached. 

E. Any aggravating factors considered in selecting the penalty in order to afford the 
employee a full opportunity to reply. 

F. A statement identifying the Deciding Official. 

G. The employee has 14 calendar days following the date the employee receives the 
notice to answer orally and/or in writing. Official time for the preparation of oral and 
written responses is not allowed. The employee is entitled to official time to present 
the oral response. (The right to answer orally does not include the right to a formal 
hearing and the appearance of witnesses will not be permitted.) 

I. If the employee wishes additional time in which to answer, he or she must submit 
a request in writing to the Deciding Official (or designee) before the expiration of 
the answer period. The request must include the amount of time needed and state 
a good reason for needing the extension. 

2. The Deciding Official shall respond to the employee, in writing, either granting or 
denying the time extension req~est. 

H. A statement that the employee's answer, if any, should be addressed to the Deciding 
Official or designee. 

I. Notification that the employee may be represented by an attorney or other 
representative. The representative must be designated, in writing, to the Deciding 
Official prior to any oral or written reply. If employed by HUD, the representative is 
also entitled to official time, but only for the oral reply. 
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1. The Department may disallow, as an employee's representative,'an individual 
whose activities as a representative could cause a conflict of interest or position; 
an employee who cannot be released from his/her official duties because of a 
priority work assignment; or an employee whose release would result in 
unreasonable costs to the Government. Under no circumstances may a 
management official or supervisor use a union representative. 

2. A HUD human resources employee, Administrative Officer, supervisor, manager, 
or HUD attorney whose duties include representation of management in 
administrative cases is considered to be part of management. As such they may 
be called upon to testify for management in an MSPB or other third party hearing. 
Therefore, they shall not accept a request to represent, or assist in representing, an 
employee in connection with a disciplinary or adverse action. 

3. A statement whether the employee will or will not remain in a duty status during 
the advance notice period. Under ordinary circumstances, the employee shall 
remain in a duty status in his/her regular position. An employee will not be 
carried in a duty status when the Proposing Official determines that the employee 
constitutes a threat to himself/herself, to other employees, to the program 
operation, or to HUD's mission. In such cases, the employee will voluntarily use 
their leave, be on enforced leave, or administrative leave. 

J. Notification that the employee's answer, if any, will be considered in reaching a 
decision. 

K. A statement informing the employee where this Handbook, pertinent statutes, and 
OPM regulations are available for review. 

L. Notification that a written decision and the specific reasons for that decision will be 
issued within 35 calendar days of receipt of employees response, or expiration of 
notice period if no response is given. 

2-3 Employee's Reply 

A. The Deciding Official may designate an individual to hear the employee's oral reply. 
The designee may not be the official who issued the Notice of Proposed Action. In 
addition, the designee must not be subordinate to the official who proposed the action. 
The designee must, however, be in a position to effectively recommend or actually 
decide on the proposed action. 
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B. The DeCiding Official or designee who hears the oral reply is reminded that the 
employee or his or her designated representative has the right to say whatever he or 
she wishes to influence the decision on the proposed action. 

C. If the employee makes an oral reply, the Deciding Official, or his or her designee, shall 
prepare a written summary or arrange for a verbatim transcript of the meeting. If a 
court reporter is used, the cost will be incurred by the HUD program office. The 
summary or transcript shall become part of HUD's official case file; 

D. The employee's oral and written replies, if made, shall both become a part of HUD's 
official case file. 

2-4 Decision and Notice of Decision 

At the earliest practicable date after receipt of the employee's answer, or following 
expiration of the period within which the employee was given the opportunity to answer, the 
Deciding Official (refer to paragraph 1-1 OB) shall: 

A. Obtain advice and assistance of personnel specialists from the servicing human 
resources office regarding the decision and the appropriateness of the penalty. The 
Deciding Official should exercise caution in discussing the merits of the case with the 
Proposing Official. His/her decision must be based on the evidence relied upon to 
support the proposal, and not on "ex parte" (only one side present) communication, 
i.e., conversation that provides additional evidence that is not provided to the 
employee for comment or response. 

B. Consider the employee's answer, if any. 

C. Issue a decision notice to the employee at or before the time the action will be made 
effective with a copy to the employee's representative, if any. If a bargaining 
agreement has different requirements, follow the direction outlined in the Agreement. 
Such a decision will be made within 35 days of the receipt of the employee's response, 
or following expiration of the notice period. If the Deciding Official determines that 
further investigation is necessary, the time limit for issuance will be extended for an 
appropriate amount of time. The employee is to be notified of such an extension. The 
decision notice shall include the following information: 
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I . Whether the action to be taken is the same as proposed, a less severe action than 
proposed (and if so, the specific action to be taken), or no action. The decision 
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notice must specify any mitigating and aggravating factors that were considered in 
reaching a decision. When aggravating factors considered are the same as those 
included in the notice of proposed disciplinary action, the decision notice should 
indicate that consideration was given to those factors. 

2. Which charge(s) and specification(s)/reason(s) in the proposed suspension notice 
were sustained and which were not sustained. (If only one specification is 
sustained, the charge is sustained) 

3. The effective date of the suspension, which must not be before the advance notice 
period expires. If a Saturday, Sunday, or holiday is the last day of the notice 
period, the notice period is extended to the next workday. 

4. The notice shall inform the employee of the right to grieve the merits and 
procedures of the suspension in accordance with HUD Handbook 771.2 REV-3, 
Administrative Grievances. Bargaining unit employees must be notified of the 
right to invoke arbitration/grieve as outlined in the bargaining agreement. 

5. If, during the disciplinary process, the employee alleges that the action is 
motivated by or the result of illegal discrimination or some other prohibited 
personnel practice, the employee must be given the right to appeal such action in 
the appropriate arena. 
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CHAPTER 3. PROCEDURES FOR REMOVAL, SUSPENSION OF MORE THAN 
14 DAYS, REDUCTION IN GRADE OR PAY, FURLOUGH FOR 30 DAYS OR LESS 

3-1 General Provisions 

A. The official authorized to initiate or effect adverse actions (paragraphs 1-1 OA and 1-. 
l OB) must obtain advice and assistance of a personnel specialist from the servicing 
human resources office. This assistance is required to ensure the procedural adequacy 
of the document with respect to OPM and HUD requirements. The assistance includes 
the personnel specialist's advice on the reasons for taking the action, as well as the 
appropriateness of the action; adequacy of the evidence; and penalty. The supervisor 
or manager and the servicing personnel specialist must refer to Chapter 4, HUD Table 
of Offenses and Penalties, and Appendix I for guidance. 

B. The servicing personnel specialist and the Proposing Official are responsible for 
consulting with the Associate General Counsel for Human Resources Law in 
Headquarters about the legal sufficiency of a proposal to take the actions described 
below. 

1. An adverse action against a Headquarters or Field employee at the GS-14 level or 
higher, or a HUD attorney. 

2. An adverse action against a Headquarters or Field employee at the GS-13 level or 
below based in whole or in part upon a violation of Standards of Ethical Conduct; 
or 

3. An adverse action against a Headquarters employee at the GS-13 level or below 
when the facts or issues are controversial or precedent-setting. 

C. The Field personnel specialist and the Proposing Official are responsible for 
consulting with the Field Assistant General Counsel about the legal sufficiency of 
adverse actions to be taken against a Field employee at the GS-13 level or below 
(except a HUD attorney) when the facts or issues are controversial or precedent
setting. (Removal of these employees based in whole or in part upon the violation of 
Standards of Ethical Conduct is covered in paragraph 3-lB.2. above.) 

D. In actions involving off-duty misconduct, whether or not specifically related to official 
duties, the MSPB requires proof of nexus. 
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E. It is HUD's policy that a full grade reduction proposed as a disciplinary measure (e.g., 
from GS-12/3 to GS-11 /3) is appropriate in most cases in which a reduction in grade is 
warranted. Some circumstances may warrant reduction to Step 1 or more than one 
grade level. 

3-2 Notice of Proposed Adverse Action 

The Notice shall include the following information: 

A. The specific type of adverse action that is being proposed. If the proposed action is or 
includes, a reduction in grade and/or pay, the proposed title, series, grade, step, and 
salary amount, as appropriate, must be identified. When the proposed penalty is at the 
upper end of the range in one of the offense categories of the Table of Offenses and 
Penalties, or is a second or third offense, "aggravating factors" (refer to paragraph 4-
2B) on which the Proposing Official relies to elevate the penalty should be included in 
the proposal notice so the employee will have a fair opportunity to respond to them. 

B. A statement that the proposed action will not become effective until at least 30 
calendar days following the date the employee receives the notice. (Refer to paragraph 
3-3 for exceptions.) · 

C. The specific charge(s) and specification(s)/reason(s) for the proposed action. 

D. When some but not all employees in a given competitive level are being furloughed, 
the basis for selecting a particular employee for furlough, as well as reason for 
furlough. 

E. A statement that a copy of the material relied upon to support this proposed action is 
attached. 

F. Any aggravating factors considered in selecting the penalty in order to afford the 
employee a full opportunity to reply. 

G. A statement identifying the Deciding Official. 

H. A statement that the employee is entitled to answer both orally and/or in writing. (The 
right to answer orally does not include the right to a formal hearing and the appearance 
of witnesses will not be permitted.) 
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I. A statement that the employee is entitled to a reasonable amount of time, but not less 
than 21 days, to answer the notice. If the employee wishes additional time in which to 
answer, he/she must submit a request in writing to the Deciding Official (or designee) 
before the expiration of the 21-day response period. The request must state the reason 
for needing the extension. 

J. Notification that the employee's answer, if any, should be addressed to the Deciding 
Official (or designee ). (Refer to paragraphs 1-1 OB and 1-1 OG.) 

K. A statement that the employee is entitled to a reasonabh: amount of official time, up to 
16 hours within the period described in paragraph I above, for preparing the oral and 
written responses. Use of official time must be requested and approved in advance by 
the employee's supervisor. If the employee wishes additional official time, he/she 
must submit a written request to the Deciding Offidal explaining the reason for the 
request. 

L. Notification that the employee may be represented by an attorney or other 
representative. (Refer to paragraph 2-2!.) 

M. Notification that any answer the employee submits will be considered in reaching a 
decision. 

N. A statement informing the employee where this Handbook, pertinent statutes, and 
OPM regulations are available for review. 

0. Notification that a written decision and the specific reasons for that decision will be 
issued within 35 calendar days ofreceipt of employee's response, or expiration of 
notice period, if no response is given. 

3-3 Exceptions to Requirements for Notice of Proposed Adverse Action 

A. Crime Exceptions 

1. When there is reasonable cause to believe an employee has committed a crime for 
which a sentence of imprisonment may be imposed, HUD may give the employee 
less than the required 30-day advance written notice when proposing a removal or 
suspension (including indefinite suspension). HUD will give the employee the 
opportunity to respond orally and/or in writing, and furnish affidavits and other 
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documentary evidence in support of a response, within such time as would be 
reasonable, but no less than 7 days. OPM regulations allow, nevertheless, for the 
placement of an employee in a nonduty status with pay for such time as may be 
necessary to effect an action under the "crime provision." HUD may use details to 
other jobs, assignment of unspecified duties, or administrative leave under the 
same conditions described under paragraph B below. 

2. An employee who has been arrested with or without a warrant and held for further 
legal action by a magistrate court or indicted by a grand jury for a serious crime 
should be indefinitely suspended without pay pending the outcome of the judicial 
process. If the employee pleads guilty or is convicted, HUD may proceed with 
removal or other appropriate action. 

3. When a proposal is issued to indefinitely suspend an employee during the period 
of an indictment, the notice must clearly discuss the connection or nexus between 
the behavior or conduct that led to the indictment and the individual's employment 
with HUD. An indefinite suspension is temporary. It must have a determinable 
condition subsequent which will bring the action to an end, such as a conviction, 
acquittal, or plea of guilty. 

4. The crime exception in no way precludes HUD from removing an employee for 
administrative reasons for other misconduct unrelated to the alleged crime for 
which the employee was previously arrested or indicted. 

B. Other Exceptions 

12/00 

1. HUD supervisors and managers may use details to other jobs, assignment of 
unspecified duties, or administrative leave during the notice period in order to 
place an employee away from the work station when the retention of the employee 
in an active duty status in his/her position is detrimental to the accomplishment of 
the Agency mission, for example, where retention may: 

2. Pose a threat to the employee, his/her fellow co-workers, or the general public; 

3. Result in Joss of or damage to Government property; or 

4. Jeopardize legitimate Government interests. 
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5. Under these circumstances administrative leave should be used only in rare cases. 
Follow agency delegated personnel management authority. 

3-4 Employee's Answer 

A. The Deciding Official may designate a representative to hear the employee's oral 
answer. The designee may not be the official who issued the notice of proposed 
adverse action. In addition, the designee must not have taken part in the events that 
led to issuance of the notice of proposed adverse action (this includes any investigator 
who may have investigated the case), or be under the supervision of the official who 
proposed the action. The designee must be in a position to effectively recommend a 
decision to the Deciding Official. 

B. Whether the Deciding Official hears the employee's oral answer, or whether a designee 
hears the answer, each is reminded that, as with a written answer, the employee or 
representative has the right to say whatever he/she wishes to influence the decision or 
to reduce the penalty. 

C. If the employee answers orally, the Deciding Official, or the Deciding Official's 
designee, shall make a written summary or arrange for a verbatim transcript of the 
meeting. If a court reporter is used, the cost will be paid by the HUD program office. 
The summary/transcript shall become part ofHUD's official case file. 

D. The employee's oral summary/transcript and written replies, if made, shall both 
become a part of HUD's official case file. 

3-S Decision and Notice of Decision 

At the earliest practicable date following receipt of the employee's response or following 
expiration of the period within which the employee was given the opportunity to respond, the 
Deciding Official shall: 

A. Obtain advice and assistance of a personnel specialist from the servicing human 
resources office regarding the decision and the appropriateness of the penalty. The 
Deciding Official should exercise caution in discussing the merits of the case with the 
Proposing Official. His/her decision must be based on the evidence relied upon to 
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support the proposal, and not on "ex parte" (with only one side present) 
communication; i.e., conversation that provides additional evidence that is not 
provided to the employee for comment or response. 

B. Consider the employee's answer(s}, if any. 

C. Issue a decision notice to the employee at or before the time the action will be made 
effective with a copy to the employee's representative, if any. If a bargaining 
agreement has different requirements, follow the direction in the Agreement. Such a 
decision will be made within 35 days of the receipt of the employee's response, or 
following expiration of the notice period. If the Deciding Official determines that 
further investigation is necessary, the time limit for issuance may be extended for an 
appropriate amount of time. The employee is to be notified of such an extension. The 
decision notice shall include the following information: 

1. 

2. 

3. 

4. 
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Whether the action to be taken is the same as proposed, a less severe action than 
proposed (and if so, the specific action to be taken), or no action. The decision 
notice must specify any mitigating and aggravating factors that were considered in 
reaching a decision. When aggravating factors considered are the same as those 
included in the notice of proposed adverse action, the decision notice should 
indicate that consideration was given to those factors. 

Which charge(s) and specification(s)/reason(s) in the notice of proposed adverse 
action were sustained by a preponderance of the evidence and which were not 
sustained. (If only one specification is sustained, the charge is sustained.) 

When the action is based on multiple charges that are each serious enough to 
warrant the penalty of removal, it should be so stated. (If a third party sustains 
some but not all of the charges, the Agency will be in a good position to argue that 
the removal should stand.) 

The effective date of the adverse action, which must not be less than 30 calendar 
days following the date the employee received the notice of proposed adverse 
action. (Refer to paragraph 3-3 for exceptions.) If a Saturday, Sunday, or holiday 
is the last day of the notice period, the notice period is extended to the next 
workday. 
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5. The employee's right of appeal to the appropriate office of the MSPB (address 
included). Employees covered by a collective bargaining agreement which allows 
arbitration on the action may elect to appeal to the MSPB or the Union may 
invoke arbitration, but not both. (If the decision is to impose a lesser penalty 
which results in a suspension of 14 days or less, th(: employee is not entitled to 
appeal to the MSPB. The union is entitled, instead, to invoke arbitration.) 

6. If the employee has raised discrimination as an issue in his/her response or wishes 
to raise discrimination as an issue, the employee should be advised of the right to 
raise the claim as a defense in connection with an action (that is otherwise 
appealable to the MSPB) or of the option to file an equal employment opportunity 
(EEO) complaint (or discrimination grievance under a negotiated grievance, if 
applicable) in lieu of an appeal to MSPB. 

7. The time limit for submitting an appeal under the MSPB regulations is not later 
than 30 calendar days after the adverse action has been effected. 

8. A copy of the MSPB regulations. 

9. A copy of the MSPB appeal form contained in Appendix 3. 

10. If the employee is being removed from the Federal service and has claimed his/her 
misconduct was due to a medical condition, provide the employee with 
information on applying for disability retirement, ifthe employee has the requisite 
years of service. 
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CHAPTER 4. HUD TABLE OF OFFENSES AND PENALTIES 

4-1 Introduction and Purpose 

A. The purpose of the Table (Appendix I) is to recommend to supervisors and managers 
appropriate penalties for offenses listed herein and in the Standards of Ethical Conduct 
and to provide a framework for constructive and rehabilitative discipline. The use of 
this Table as a guide will help to ensure appropriateness of penalty in relation to the 
charge, as well as relative consistency in discipline throughout the Department. A 
disciplinary action is intended as a constructive device and, as such, should: 

I. Correct offending conduct, attitude, or work habits; 

2. Help to maintain discipline and morale; and 

3. Be reasonable in its degree of severity. 

B. Progressively stronger disciplinary actions are to be applied when an employee 
commits repeated offenses. When an employee receives corrective action for an 
offense which falls under one range of penalties, and later commits a different offense 
under the same or another Nature of Offense, the latter is considered a second offense 
and not the first offense. For example, if an employee is charged with disruptive 
behavior and is given an official reprimand (first offense), and is subsequently charged 
with insubordination (second offense), the appropriate penalty range for an 
insubordination charge is a 30-day suspension to removal. 

C. The Table does not cover every possible offense, but it does list the more common 
types of offenses and the range of penalties normally assessed for those offenses. 
Examples of additional offenses are discussed in the Standards of Ethical Conduct. 
The fact that an offense is not listed in the Table does not mean that a penalty cannot 
be imposed when an offense is committed. ln such instances, a reasonable penalty can 
be determined by comparison with those listed. 

D. HUD employees may be subject to criminal prosecution when there is evidence of a 
possible statutory violation. It is the policy of HUD that an employee who has been 
arrested and held for further legal action by a magistrate court or indicted by a grand 
jury for an offense which is job"related should be indefinitely suspended without pay 
pending the outcome of the judicial process so as not to prejudice the employee's right 
to due process in the criminal case. If the employee pleads guilty or is convicted, 
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HUD may then proceed with a removal or other appropriate action. When evidence 
has been developed by HUD that indicates a possible statutory violation, the Office of 
Inspector General will refer the matter to the Department of Justice for further 
investigation and possible prosecution. If the Department of Justice declines to 
prosecute, the employee involved in the alleged wrongdoing may then be subject to an 
appropriate administrative action consistent with the penalties contained in the Table. 

E. The range of penalties described in the Table is intended to serve as a guide. Greater 
or lesser penalties than suggested may be imposed as circumstances warrant. Any 
determination that the offense is "more serious" or "less serious" should be based upon 
the factors described in paragraph 4-2 below, and must be justified in at least the 
decision notice. 

F. The servicing human resources office must be consulted for advice and assistance 
regarding the procedural requirements that must be followed when applying penalties, 
formal or informal. This consultation requirement includes securing advice on the 
merits of the charge(s), appropriateness of the penalty being proposed, as well as 
consistency of penalty throughout the Department. In this connection, users of this 
Table should review this entire Handbook.· 

4-2 Application of the Table of Offenses and Penalties 

A. In selecting the appropriate penalty for a specific offense, responsible judgment must 
be exercised so that an employee will not be penalized out of proportion to the offense. 
Supervisors and managers must be as consistent as possible when proposing and 

imposing disciplinary or adverse actions and must not make arbitrary or capricious 
decisions. In more egregious situations removal might be the appropriate penalty for 
the first offense of misconduct. 

B. The Douglas Factors should be considered in selecting a penalty. These factors are the 
following: 

12/00 

1. The nature and seriousness of the offense, and its relationship to the employee's 
duties, position, and responsibilities, including whether the offense was 
intentional or technical or inadvertent, or was committed maliciously or for gain, 
or was frequently repeated; 

2. The employee's job level and type of employment, including supervisory or 
fiduciary role, contacts with the public, and prominence of the position. 
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3. The employee's disciplinary record (within the past 3 years, or longer in more 
serious cases). 

4. The employee's past work record, including length of service, performance on the 
job, ability to get along with fellow workers, and dependability; 

5. The effect of the offense upon the employee's ability to perform at a satisfactory 
level and its effect upon the supervisor's confidence in the employee's ability to 
perform assigned duties; 

6. Consistency of the penalty with those imposed upon other employees for the same 
or similar offenses; 

7. Consistency of the penalty with any applicable agency table of penalties; 

8. The notoriety of the offense or its impact upon the reputation of the Agency; 

9. The clarity with which the employee was on notice of any rules that were violated 
in committing the offense, or had been warned about the conduct in question; 

l 0. Potential for the employee's rehabilitation; 

11. Mitigating circumstances surrounding the offense, such as unusual job tensions, 
personality problems, mental impairment, harassment, or bad faith, malice or 
provocation on the part of others involved in the matter; and 

12. The adequacy and effectiveness of alternative sanctions to deter such conduct in 
the future by the employee or others. 

4-3 Administrative Guidance 

A. One of the goals of personnel management is the early identification of problems so 
they can be corrected with a minimum of adversity. When a situation does require 
correction, supervisors and managers have a wide range of options. 

Minor misconduct, for example, may be corrected ifthe supervisor or manager talks to 
the employee promptly about the misbehavior after the first instance. In some cases, it 
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may be helpful to refer the employee to a trained counselor from the employee 
assistance program who can help the employee identify and resolve the problems 
underlying the misconduct. 

When a more formal or severe remedy is appropriate, measures such as an official 
reprimand will often convince the employee to change the undesirable behavior. 
These actions are less severe than short suspensions or adverse actions described 
elsewhere in this Handbook, and do not attach the permanent stigma to an employee's 
record that short suspensions or an adverse action would. 

The most common forms of traditional discipline short of a short suspension or 
adverse action fall into the following major categories. These remedial corrective 
actions are most effective if they are taken as soon as possible after the misconduct 
occurs. 

I. An oral warning or admonishment. This is nothing more than a face to face 
meeting where the supervisor or manager tells the employee about the misconduct 
and puts the employee on notice of the behavior management expects. When this 
is done in a prompt, direct, and non-adversarial way, it is often all that is required. 

2. A written letter of caution, warning, counseling, admonishment, requirements, etc. 
Agencies refer to this disciplinary remedy by various names. It is essentially a 
written equivalent of the oral warning/admonishment described above, and is 
often used to follow up on such a face to face meeting. It is not put in the Official 
Personnel Folder (OPF), but it often warns the employee that more formal and 
severe action will result if the employee does not correct the behavior. Such 
letters must notify the employee whether or not it will be used when assessing a 
penalty for any future misconduct. 

3. An official reprimand. This is a written warning to an employee, usually issued 
when prior, more informal discipline has not corrected the misconduct, or when 
the misconduct is considered too serious for informal remedies. A copy of the 
official reprimand is placed in the employee's OPF for a period not to exceed two 
years. The official reprimand may be removed from the OPF in less than two 
years if it appears to have had the desired effect upon the employee, i.e., no 
recurrences, improvement in situation, etc. If there are no longer supervisors in 
the chain of command who are familiar with the situation or the employee is 
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reassigned to a different organization, the employee may appeal to his/her current 
first level supervisor for removal of the official reprimand from his/her OPF after 
one year under the same criteria described above. 

The official reprimand will normally warn the employee that failure to correct the 
offending behavior will result in more serious action. 

B. Suspension penalties are without pay. Annual leave, sick leave, or leave without pay 
cannot be substituted for a period of suspension. 

C. Depending on the circumstances involved, consideration may be given to a reduction 
in grade action (demotion) or reduction in pay in lieu of removal. 

D. Proposed disciplinary actions resulting from violations of the Standards of Ethical 
Conduct may require consultation in some instances with an Agency Ethics Official 
(Office of General Counsel). 

4-4 Alcoholism and Drug Abuse 

When proposing an action based on alcohol- or drug-related misconduct, refer to HUD's 
Drug-Free Workplace Plan; and HUD Handbook 792.2 REV-2, Employee Assistance Program, 
dated 10-15-90, and research current caselaw for guidance. 

NOTE: The caselaw on alcohol- and drug-related misconduct is ever changing. 
Therefore, it is imperative that the current caselaw be researched before taking action 
when alcohol- or drug-related misconduct is involved. 

4-5 
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PERSONNEL ACTIONS: EMPLOYEES COVERED 

Category of t:mployee Mi1COPduet Actiona Mt.uollduct Actloo1 
Removal, Suspension of Mon: Than 14 Days, Reduction in Suspensioo of 14 Days or Less, Taken Under Title 5, 
Grade or Pay, Furlough Without Pay for 30 Days or Less, u.s.c .. Cbaptor 75 
Taken Under Title 5, U.S.C .• Chapteri5 

I. An employee in the compelitive serJice who has completed Yes. Ref: 751 J(a)(l)(A)(ii) Title 5, Yes. Ref: 7501(1) Title 5, U.S.C. 
J year of current continuous employment under other than a u.s.c. 
temporary appointment limited to \ year or \ess. 

2. An employee in the competitive service who is serJing a No. Ref: 7511(a)(l)(A)(i) Tille 5, U.S.C. No. Ref: 7501(1) Title 5, U.S.C. 
probationary 01 trial period under an initial appointment 
(excludes supervisory/managerial probationary periods). 

J. Career Senior Executive Service employees (co11ered by Yes, but only remo'l'als and suspensions. over 14 days. Ref: No. Ref: 7542 Tille 5, U.S.C. 
Subpart F of Parl 752). 7542 Title 5, U.S.C. 

4. Excepted Service 

a. Preference eligibles who have completed 1 year of Yes. Ref: 751 l(a)(l)(B) Title 5, U.S.C. No. Ref: 7501(1) Tille 5, U.S.C. 
current continuous service in the same or similar 
positions (excluding Schedule C). 

b. Nonpreference eligible who is serving No. Ref: 751I(a)( I)(C)(i) Title 5, U.S.C. No. Ref: 7501(1) Tille 5, U.S.C. 
probationary or lriaJ period under an initial 
appointment pending conversion to competitive 
service. 

c. Nonpreference eligibles who have completed 2 Yes. Ref: 751 J(a)(l)(Cj(ii) Title 5, U.S.C. No. Ref: 7501(1) Tille 5, U.S.C. 
years of current continuous serJice in the same or 
similar positions under other than a temporary 
appointment limited to 2 years or less. 

d. Employees wilh competitive status who occup;i a Yes. Ref: 5 CFR 752.40l(c)(6) Yes. Ref: S CFR 752.20l{b)(3) 
position in Schedule B. 

e. Schedule C employees No. Ref: 75 I J{b){2) Title 5, U.S.C. No. Ref: 7501(1) Tille 5, U.S.C. 

r. An employee who was in the competitive service Yes. Ref: 5 CFR 752.40J(c)(7) Yes. Ref: 5 CFR 752.20l(b)(4) 
at the time his or her position was first liSled under 
Schedule A, 8, or C of the excepted service and 
still occupies that position. 
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INSTRUCTIONS 

ERAL: You do not have to use this form to file an appeal with 
oard. However; if you do not, your appeal must still comply 
the Board's regulations. 5 C.F.R. Parts 1201 and 1209. Your 
cy's personnel office will give you access to the regulations, 
he Board will expect you to be familiar with them. You also 
Id become familiar with the Board's key case law and control
ourt decisions as they may affect your case. You must tell the 
d if you are raising an affirmative defense(see Part IV), and 

are responsible for proving ea.ch defense you raise. 

ERE TO FILE AN APPEAL: You must file your appeal with 
oard's regional or field office which has responsibility for the 
aphic area in which you are employed. See 5 C.F.R. Part 

, Appendix ll. 

N TO FILE AN APPEAL: Your appeal must be filed during 
eriod beginning with the day after the effective date of the 
n you are appealing and ending on the 30th day after the 
tive date. You may not file your appeal before the effective date 
action you are appealing. If you are appealing from a decision 

h does not set an effective date, you must file within 35 days of 
te of the decision you are appealing. If your appeal date your 
, it may be dismissed as untimely. The date of the filing is the 

vacy ACI' Statement: This form requests personal information 
is relevant and necessary to reach a decision in your appeal. The 
erit Systems Protection Board collects this information in order to 
s appeals under its statutory and regulatory authority. Since your 
I is a voluntary action you are not required to provide any personal 
ation in connection with it. However, failure to supply the l!.S. 
Systems Protection Board with all the information essential to reach 
sion in your case could result in the rejection of your appeal. 
e U.S. Merit Systems Protection Bo(lrd is authorized under provi
if Executive Order 9397, dated November 22, 1943, to request your 
Security number, but providing your Social Security number is 

ary and /Qi/ure lo provide it will not result in the rejection of your 
/. Your Social Security number will only be used for identification 
es in the processing of your Qppeal. 
should know that the decisions of the U.S. Merit Systems Protection 

appeal is postmarked, the date of the facsimile transmission, the date 
it is delivered to a commercial overnight delivery service, or the date 
of receipt if you personally deliver it to the regional or field office. 

HOW TO FILE AN APPEAL: You may file your appeal by mail, 
by facsimile, by commercial overnight delivery, or by personal 
delivery. You must submit two copies of both your appeal and all 
attachments. You may supplement your response to any question on 
separate sheets of paper, but if you do, please put your name and 
address at the top of each additional page. All of your submissions 
must be legible and on 8 1/2" x 11" paper. Your appeal must contain 
your or your representative's signature in block 6. If it does not, 
your appeal will be rejected and returned to you. If your 
representative signs block 6, you must sign block 11 or submit a 
separate written designation of representative. 

WHISTLEBLOWING APPEAUSTAY REQUEST: If you be
lieve the action you are appealing was threatened, proposed, taken, 
or not taken because of whistleblowing activities, you must com
plete Part VII of this form. If you are requesting a stay, you must 
complete Part VIII of this form. 

Board on appeals are final administrali\le decisions and, as such, are 
available to the public under the provisions of the Freedom of Information 
Act. Additionally, ii is possible that information contained in yoMr appeal 
file may be released as required by the Freedom of Information Act. Some 
information about your appeal will also be used in depersonalized form as 
a data base for program .statistics. 

Public Reporting Burden: The public reporting burden for this 
collection of information is estimated to vary from 20 minutes to I hour, 
with an averQge of 30 minutes per response, including time for reviewing 
the form, searching existing data sources, gathering the data necessary. 
and completing and reviewing the collection of information. Send com
ments regarding the burden estimate or any other aspect of the collection 
of information, including suggestions for reducing this burden, to the 
Office of Planning and Resource Management Services, Merit Systems 
Protection Board, 1120 Vermont Ave., NW., Washington, DC 20419. 

ent address (number Qnd street, city, state, and ZJP code) Vou must notify the Board 
y change of address or telephone number while the appeal is pending with the MSPB. 

4. Home phone (include area code) 

ify that all of the statements made in 
appeal are true, complete, and correct 
e best of my knowledge and belief. 

5. Office phone (include area code} 

Signature of appellant or designated representative Date signed 
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MSPB 

5C'FR1201andl209 
Page I 

file:///sion


7. You may represent yourself in this appeal, or you may choose someone to represent you. Your representative does not have to 
be an attorney. You may change your designation of a representative at a later date, if you so desire, but you must notify the 
Board promptly of any change. Where circumstances require, a separate designation of representative may be submitted aft 
the original filing. Include the information requested in blocks 7 through 11. 

"I hereby designate to serve as my represen 
during the course of this appeal. I understand that my representative is authorized to act on my behalf. In addition, I spe 
delegate to my representative the authority to settle this appeal on my behalf. I understand that any limitation on this se 
authority must be filed in writing with the Board." 

8. Representative's address (number and street, city, state, and 
ZIP code). 

9. Representative's employer 

10.a) Representative's telephone number (include area code) 

10.b) Representative's facsimile number 

11. Appellant's signature 

12. Briefly describe the agency action you wish to appeal and attach the proposal letter and decision letter. If you are appealin 
decision relating to the denial of retirement benefits, attach a copy ofOPM's reconsideration decision. If the relevant SF-5 
its equivalent is available, send it now; however, do NOT delay filing your appeal because of it. You may submit the SF-50 
it becomes available. Later in the proceeding, you will be afforded an opportunity to submit detailed evidence in support of 
appeal. 

13. Name and address of the agency that took the action you are appealing 
(including bureau or other divisions, as well as street address, city, state and ZIP code) 

15. Grade at time of the action appealed · 16. Salary at the time of the action appealed 

$ per 

14. Your position title and duty stati 
the time of the action appealed 

17. Are you a veteran and/or entitle 
the employment rights of a vete 

D Yes D No 

18. Employment status at the time of the action appealed 

D Temporary D Applicant D Retired 

19. If retired, date of retirement 20. Type of service 

0Permanent 0 Term 

21. Length of government service 

24. Date you received written notice 
of the proposed action (month, day. 
year) (attach a copy) 

(month. day, year) 

0 Seasonal 

22. Length of service with acting agency 

D Competitive D SES 
D Excepted D Postal 

D Foreign Servic 

23. Were you serving a probationa 
trial period at the time of the a 
appealed? 

D Yes D No 

25. Date you received the final decision notice 26. Effective date of the action app 
(month. day, year) (attach a copy) (month, dtiy, year) 



xplain briefly why you think the agency was wrong in taking this action. 

o you believe the penalty imposed 
the agency was too harsh? 

29. What action would you like the Board to take on this case (i.e., what remedy are you 
asking for)? 

0 No 

Do you believe the agency 
committed harmful procedural 
error(s)? 

0 No 

Explain how you were harmed by the error(s). 

Do you believe that the action you 
are appealing violated the law? 

0 No 

How was it violated? 

31.b) If so, what law? 

If you believe you were discriminated against by the agency, in connection with the matter appealed, because of your 
race, color, religion, sex, national origin, marital status, political affiliation, disability, or age, indicate so and explain 
why you believe it to be true. 

Have you filed a formal discrimination complaint with your agency or any other 
agency concerning the matter which you are seeking to appeal? D Yes (attachacopy) 0 No 

If yes, place filed (agency, number and street, city, state. and ZIP code) 32.d) Date filed (month. day. year) 

32.e) Has a decision been issued? 

0 Yes (attach a copy) 0 No 

Optiona1Fonn283{Rev 10/94) 
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33.a) Have you, or anyone in your behalf, tiled a fonnal grievance with your 
agency concerning this matter, under a negotiated grievance procedure 
provided by a collective bargaining agreement? 

0 Yes (attach a copy) 

33.c) If yes, place tiled (agency, number and street. city, state, and ZIP code) 

33.b) Date filed (month. day, year) 

33.d) Has a decision been issued? 

D Yes (attach a copy) 

33.e) If yes, date issued (month, day. year) 

34. You may have a right to a hearing on this appeal. If you do not want a hearing, the Board will make its decision on the basi 
of the documents you and the agency submit, after providing you and the agency with an opportunity to submit additional 
documents. 

Do you want a bearing? 0Yes 0 No 

If you choose to have a hearing, the Board will notify you where and when it is to be held. 

Fill out this part only if you are appealing from a Reduction in Force. Your agency's personnel office can furnish you wi 
of the information requested below. 

35. Retention group and sub-group 36. Service computation date 

37.b) Title of position offered 37.c) Grade of position offered 

37.e) Location of position offered 

37.a) Has your agency offered you another 
position rather than separating you? 

0 Yes 0No 

37.d) Salary of position offered 

$ per 

7.f) Did you accept this position? 

Ores 0 No 

38. Explain why you think you should not ha".e been affected by the Reduction In Force. (Explanations could include: you we 
placed in the wrong retention group or sub-group; an error was made in the computation of your service computation 
date; competitive area was too narrow; improperly reached for separation from competitive level; an exception was made 
regular order of selection; the required number of days notice was not given; you believe you have assignment {bump or 
retreat] rights; or any other reasons. Please provide as much information as possible regarding each reason.) 



Complete Parts VII and VIII of this form only if you believe the action you are appealing is based on 
whistleblowing activities. 

ave you disclosed infonnation that evidences a violation 
f any law, rule, or regulation; gross mismanagement; a 
oss waste of funds; an abuse of authority; or a substantial 
nd specific danger to public health or safety? 

D Yes (attach a copy or summary of disclosure) D No 

ate the disclosure was made (month, dcy, year) 

39.b) If yes, provide the name, title, and office address of the 
person to whom the disclosure was made 

ou believe the action you are appealing was ... (please check appropriate box) 

0Threatened 

0Taken 

0Proposed 

0Not Taken 

cause ofa disclosure evidencing a violation of any law, rule, or regulation; gross mismanagement; a gross waste of funds; an 
e of authority; or a substantial and specific danger to public health or safety, provide: 

chronology of facts concerning the action appealed; and 

xplain why you believe the action was based on whistleblowing activity and attach a copy of any documentary evidence 
hich supports your statement. 

Optional Form 283 (Rev 10194) 
MSPB 

S CFR 1201and1209 
Page S 

file:///cli/it/
file:///3Not


41.a) Have you sought corrective action from the Office of Special 
Counsel concerning the action which you are appealing? 

O Yes (allach a copy of your request O No 
to the Office of Special Counsel 

for corrective action) 

l .c) Place filed (location, number and street, city, state, and ZIP code) 

41.b) If yes, date(s) filed (month, day. year) 

42. Have you received a written notice of your right to file this appeal from the Office of Special Counsel? 

0 Yes (attach a copy) 0 No 

43.a) Have you already requested a stay from the Board of the 
action you are seeking to appeal? 

0 Yes (attach a copy) 0No 

43.c) Place filed (location, number and street, ciry, state, and 
ZIP code) 

43.b) If yes, date requested (month, day, year) 

43.d) Has there been a decision? 

0 Yes (attach a copy) D No 

INSTRUCTIONS 

You may request a stay of a personnel action allegedly based on 
whistleblowing at any time after you become eligible to file an appeal 
with the Board under 5 C.F.R. 1209.5, but no later than thetime limit 
set for the close of discovery in the appeal. The stay request may be 
filed prior to, simultaneous with, or alter the filing of an appeal. 
When you file a stay request with the Board, you must 

simultaneously serve it upon the agency's local servicing p 
office or the agency's designated representative. 5 C.F .R I 

If your stay request is being filed prior to filing an appeal 
Board, you must complete Parts I and II and items 41 th 
above. 

44. On separate sheets of paper, please provide the following. Please put your name and address at the top of each page. 

a. A chronology of facts, including a description of the 
disclosure and the action taken by the agency (unless you 
have already supplied this information in Pan VII above). 

b. Evidence and/or argument demonstrating that the: 

(I) action threatened, proposed, taken, or not taken is a 
personnel action, as defined in 5 C.F.R. l 209.4(a); and 

(2) action complained of was based on whistleblowing, as 
defined in 5 C.F.R. 1209.4(b) (unless you have already 
supplied this information in Part VII above). 

c. Evidence and/or argument demonstrating that there is a 

substantial likelihood that you will prevail on the me 
your appeal of the personnel action. 

d. Documentary evidence that supports your stay reques 

e. Evidence and/or argument addressing how long the s 
should remain in effect. 

f. Certificate of service specifying how and when the s 
request was served on the agency. 

g. You may provide evidence and/or argument concemi 
whether a stay would impose extreme hardship on th 
agency. 
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CHAPTER 1. GENERAL PROVISIONS 

1-1 Purpose 

A. This Handbook establishes policy and guidance regarding proposing and effecting 
reduction in grade and removal actions based solely on unacceptable 
performance. It supersedes previous policy guidance prescribed by Chapter 4 of 
Handbook 752.2 REV-2, Personnel Actions Taken for Unacceptable Performance 
and Misconduct, dated January 17, 1984. 

B. Performance-based actions may be taken by using either the procedures of 
Handbook 0752.02 REV-3, Adverse Actions or this Handbook. Before initiating 
a performance-based disciplinary action, the policy and procedural requirements 
of Handbook 0752.02 REV-3, and those of this Handbook must be considered. 
Of particular importance, note the differences in the evidentiary standards or 
"degree of proof' required under two pertinent regulatory procedures in order to 
support the action. 5 CFR Part 432, requires substantial evidence; conversely, 5 
CFR Part 752, requires preponderance of the evidence. 

C. Requirements stated in this Handbook are consistent with law, regulations, and 
Agency policy applicable at the time of its issuance. It is essential that current 
rules be researched, and that this Handbook be used in conjunction with the 
Department's Performance Management System plan and applicable negotiated 
agreements for employees in an exclusive bargaining unit, in order to ensure 
adherence to unique provisions, procedures, and time frames. 

1-2 Authorities 

A. The Civil Service Reform Act (CSRA) of 1978, P.L. 95-454. 

B. Office of Personnel Management (OPM) Regulations, 5 CFR Part 432. 

1-3 Exceptions to Handbook Provisions. The Director, Office of Human Resources, Office 
of Administration, may authorize waivers to the provisions of this Handbook insofar as 
the waivers are consistent with applicable law, regulations, agency policy and negotiated 
agreements. Any request for a waiver must be made in writing and must contain 
sufficient justification to support the need for the exception. 

1-4 Definitions. For purposes of this Handbook, the following definitions are used: 

1-1 
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A. Acceptable performance means performance that meets an employee's 
performance requirement(s) and/or standard(s) at or above the marginally 
successful level in the critical element( s) at issue. 

B. Critical element means a component of a position consisting of one or more 
duties and responsibilities that contributes toward accomplishing organizational 
goals and objectives and is of such importance that unacceptable performance on 
the element would result in unacceptable performance in the position. 

C. Days mean "calendar" days. 

D. Merit Systems Protection Board (MSPB) is an independent Federal agency used 
by an employee to seek adjudicative review of reduction in grade or removal 
actions taken against the employee by the Department. The agency is also 
empowered to enforce compliance with its final decisions and orders. 

E. Appeal means a request by an employee to the MSPB for an impartial review of 
the Department's reduction in grade or removal action. 

F. Performance-based action means reduction in grade or removal based on 
unacceptable performance. 

G. OPM means the Office of Personnel Management. 

H. Current continuous employment means a period of employment or service, 
immediately preceding a perfonnance-based action, in the same or similar position 
without a break in Federal civilian employment of a workday. 

I. Opportunity to demonstrate acceptable performance means a reasonable 
opportunity for the employee whose performance has been determined to be 
unacceptable in one or more critical elements to demonstrate acceptable 
performance in each critical element at issue. 

J. Reasonable time period means a specified time period no Jess than 30 days for 
the employee to demonstrate acceptable performance of the job duties and 
responsibilities of the critical element(s) at issue. This time period is established 
by management and must be of an appropriate duration to enable the employee to 
demonstrate such acceptable performance. 

K. Opportunity to Improve Performance (OIP) Notice provides written notice to 
the employee of each critical element on which performance is determined to have 

1-2 



reached the unacceptable performance level, and advises of performance 
requirements or standards that must be reached for retention in the position. It also 
affords the employee an opportunity to demonstrate acceptable performance 
within a specified time period. 

L. Performance means accomplishment of work assignments or responsibilities. 

M. Performance standards mean the expressed measure of the level of achievement 
established by management for the duties and responsibilities of a position or 
group of positions. A performance standard may be expressed in, but is not 
limited to, measurements such as quality, timeliness, cost-effectiveness, quantity, 
manner of performance, effects desired, etc., or any combination thereof. 

N. Reduction in grade means the involuntary assignment of an employee to a 
position at a lower classification or job grading level. 

0. Removal means the involuntary separation of an employee from employment with 
the Department. 

P. Similar positions means positions in which the duties performed are similar in 
nature and character and require substantially the same or similar qualifications, so 
that the incumbents could be interchanged without significant training or undue 
interruption to the work. 

Q. Management Official means a personnel specialist, Administrative Officer, 
supervisor, manager, or HUD attorney whose duties include representation of 
management in administrative cases. 

R. Unacceptable performance means performance of an employee that fails to meet, 
at least, the marginally successful performance standard established for one or 
more critical elements of the employee's position. 

S. Department means the Department of Housing and Urban Development (HUD). 

T. Reasonable accommodation means a logical adjustment or modification to a job 
and/or the work environment that would enable a qualified handicapped person to 
perform the duties of his or her position. 

1-5 Employee Coverage 

A. This Handbook applies to all Department employees, except those persons who 

1-3 
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are specifically excluded by law, regulation, or elsewhere in this Handbook; and 

B. Non-preference eligible employees who serve on excepted service appointments 
and who have completed one year of current continuous employment in the same 
or similar position are entitled only to the procedural protections of this 
Handbook. Conversely, these employees are covered by all provisions of this 
Handbook if they have completed two years of current continuous employment. 

1-6 Employees Excluded 

A. Employees in the competitive service who are serving a probationary or trial 
period under an initial appointment. 

B. Employees in the competitive service serving in a type of appointment that 
requires no probationary or trial period (e.g., status quo or TAPER) who have not 
completed one year of current continuous employment in the same or similar 
positions under other than a temporary appointment limited to one year or less. 

C. A manager or supervisor who has not completed the one year probationary period 
under S U.S.C. 332l(a)(2), if such a reduction is based on supervisory or 
managerial performance and the reduction is to the grade held immediately before 
becoming a supervisor or manager in accordance with S U.S.C. 332l(b). 

D. Employees in the excepted service who have not completed one year of current 
continuous employment in the same or similar positions. 

E. Employees occupying a position not in the competitive service excluded from 
coverage by regulations of the OPM. 

F. Employees occupying a position in Schedule C as authorized under 5 CFR Part 
213. 

G. Administrative Law Judges appointed under 5 U.S.C. :3105. 

H. Employees in the Senior Executive Service. 

I. Employees appointed by the President. 

J. Re-employed annuitants. 

1-7 General Standards. A performance-based action may not be taken against an employee 

1-4 
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if the action is based on unlawful discrimination or a personnel practice prohibited by any 
law, rule, or regulation, including reprisal for engaging in whistle-blowing activity. 

1-8 Delegation of Authority 

A. Any supervisor or manager at or above the level of Branch Chief is authorized to 
issue a notice of proposed performance-based action to an employee whose 
performance does not meet the acceptable performance level in one or more of the 
critical element( s) at issue. 

B. The decision on a proposed performance-based action must be made by a 
supervisor or manager who is at an organizationally higher level of the 
Department, when that exists, than the official who proposed the action. 
Normally, the Deciding Official should be in the chain of command of the 
employee subject to the performance-based action. 

C. When the Secretary or Deputy Secretary is the Deciding Official, he/she may 
designate an appropriate official to serve in his or her stead. However, the 
designee's position must be either equivalent to, or organizationally higher than 
the position of the person who proposed the action. 

D. When the Deputy Secretary is both the Proposing and Deciding Official, the 
written decision must be concurred in by either an organizationally higher level 
official, when that exists or the Secretary. 

E. The Secretary may serve as both the Proposing and Deciding Official on a 
performance-based action. 

F. The Assistant to the Deputy Secretary for Field Policy and Management is 
authorized to issue a Decision Notice in the case of an employee to whom a 
Secretary's Representative issued a notice of proposed performance-based action. 

G. Refer to the Department's current, applicable Delegations of Authority for 
guidance when initiating or taking an action covered by this Handbook. 

1-9 Pre-Decision Review Option 

A. Before issuing a Decision Notice, the Deciding Official may designate an 
appropriate official to carry out a review of the proposed performance-based 
action in such a manner or form as the Deciding Official prescribes, and to report 
the results of the review to that official. The review may include handling the 
receipt of written and/or oral replies, conducting inquiries to obtain whatever 
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additional information is deemed necessary and appropriate, reviewing 
documentation, making a written report of the results, making a pre-decision 
recommendation, or any combination thereof. 

B. The individual designated to carry out a review of the proposed action shall be an 
official of the Department who took no part in the events that led to issuance of 
the Proposal Notice, and who is not subordinate to the Proposing Official. 

C. The Deciding Official is not required to carry out a review through a designated 
official. The decision to carry out such a review is discretionary and rests with 
the Deciding Official. 

1-10 Distribution of Proposal and Decision Notices 

12/00 

A. The original to the employee; 

B. Employee's attorney or other representative, if any (decision notice only); 

C. The Proposing and Deciding Officials; 

D. Appropriate Administrative Service Center's Human Resources Division in the 
Field when the proposing and/or deciding official is a Field manager; the Office 
of Human Resources' Labor and Employee Relations Division in Headquarters 
when the Proposing and/or Deciding Official is a Headquarters manager in an 
action taken against a Field employee. 

E. Appropriate Administrative Officer in Headquarters (Decision Notice Only). 
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F. Appropriate Field Assistant General Counsel or in Headquarters, the Associate 
General Counsel for Human Resources Law (to alert counsel in the event the 
action is appealed to the MSPB or reviewed in a negotiated grievance procedure). 

1-11 Timing of Actions 

A. Action may be initiated to reduce-in-grade or remove an employee at any time 
during the performance appraisal cycle when employee's performance in one or 
more critical elements of the job reaches the unacceptable performance level. 
(See paragraph l-4R for definition of unacceptable performance.) 

B. A notice of proposed action may not be issued until the employee has been issued 
an opportunity to improve performance (OIP) notice in writing and has been 
given a reasonable time to demonstrate acceptable performance. (See paragraph 
1-41 for definition of reasonable time.) 

C. An advance notice of proposed removal or reduction in grade may consider only 
instances of performance that are one year old or less at the time the advance 
notice is issued. 

D. The decision to retain, reduce-in-grade, or remove an employee shall be made 
within 30 days after the expiration of the 30-day advance notice period. Further 
extension beyond this 60-day period is authorized under the limited circumstances 
that follow: 

1. to obtain and/or evaluate medical information when the employee has 
raised a medical issue in the answer to a proposed reduction in grade or 
removal; 

2. to arrange for the employee's travel to make an oral reply to an appropriate 
Departmental official, or the travel of a Departmental official to hear the 
employee's oral reply; 

3. to consider the employee's answer if an extension to the period for an 
answer has been granted (e.g., because of the employee's illness or 
incapacitation); 

4. to consider reasonable accommodation ofa handicapping condition; 

5. to consider positions to which the employee might be reassigned and/or 
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reduced-in-grade; and 

6. to comply with a stay ordered by a member of the Merit Systems 
Protection Board under 5 U.S.C. 1208(b). 

1-8 



The Office of Human Resources' Labor and Employee Relations Division staff 
will coordinate requests to the OPM for extensions beyond 60 days when the need 
is for reasons other than those specifically authorized above. 

E. The decision on a notice of proposed action must be delivered to the employee on 
or before the effective date of the reduction in grade or removal. If actions are 
effected on the delivery date, diligence must be taken to ensure the decision 
notice cites the exact time of the effected action. This time must be earlier than 
the end of the employee's tour of duty on that given day. Consequently, the 
employee's work schedule (e.g., flextime, etc.) is an important factor. 

1-12 Records 

A. The Department shall make as part of its records, copies of the following: 

1. The Notice of Proposed Action; 

2. The employee's written reply and/or summary of any oral reply; 

3. Decision Notice; 

4. Any supporting material relied upon by HUD to support the decision 
(including documentation regarding the opportunity afforded the 
employee to demonstrate accepted performance); and 

5. The employee's performance elements and standards, including the date of 
communication. 

B. Departmental records shall be furnished to the MSPB or other third party forum, 
and to the affected employee or his or her designated attorney or other 
representative, upon request. 

C. Appropriate servicing Administrative Services Center's Human Resources 
Division in the Field, and Office of Human Resources' Labor and Employee 
Relations Division in Headquarters are responsible for proper· establishment, 
maintenance, and availability of records relating to performance-based actions 
covered by this Handbook. 

D. When a performance-based action is effected, and the employee has not appealed 
the action, records shall be retained for four years after the effective date of the 
action. If the action is appealed, records shall be maintained for four years after 
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the case is closed, unless a request is received to retain records for use in another 
forum (e.g., Equal Employment Opportunity Commission). 

E. When an employee is not reduced-in-grade or removed because of improved 
performance shown during the advance notice period, and the employee's 
performance continues to be acceptable for one year from the date of the advance 
written notice, any entry or other notation of the performance for which the action 
was proposed shall be removed from the Department's records. 

F. Upon completion of a performance action decided on by a HUD manager or 
supervisor in Headquarters, the official case file shall be forwarded to, and remain 
in the custody of, the employee's servicing human resources office. 
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CHAPTER 2. ADDRESSING UNACCEPTABLE PERFORMANCE 

2-1 Performance Counseling/Assistance 

A. Supervisors are responsible for assisting employees in achieving and maintaining 
acceptable performance levels. Towards this end, supervisors should 
communicate with employees regularly about performance expectations, and 
provide counseling about specific performance problems as they arise. If 
performance problems continue, supervisors must consult with the servicing 
human resources staff as soon as possible to obtain advice and assistance in 
initiating a performance-based action. This consultation is necessary to ensure 
technical and procedural consistency of the action. 

B. Supervisors should contact the servicing human resources staff and refer 
employees to one of the Department's Employee Assistance Program (EAP) 
Counselors for counseling and assistance if the employee indicates, or the 
supervisor suspects, that the performance problems exhibited are caused by 
alcoholism, drug dependency, or other personal problems. 

2-2 Procedures for Addressing Unacceptable Performance. If, at any time during the 
appraisal cycle, an employee's performance reaches the unacceptable performance level 
in one or more critical elements, the supervisor must notify the employee of the critical 
element(s) involved. This written notification of unacceptable performance constitutes 
the opportunity to improve performance (OIP) notice. The employee must be afforded: 

A. Communication. Prior to, or at the time of, giving an OIP notice, the supervisor 
should inform the employee of the performance requirement(s) that must be met 
and/or standard(s) that must be attained in order to demonstrate acceptable 
performance and be retained in the position. 

B. Opportunity to Improve. Supervisors must give an employee whose 
performance has reached the unacceptable performance level in one or more 
critical elements, a reasonable period of time (not less than 30 days) to 
demonstrate acceptable performance on each critical element at issue. The time 
period established must be specified in the OIP notice and it must be adequate-
commensurate with the duties and responsibilities of the position--to allow the 
employee an appropriate amount of time to demonstrate acceptable performance. 
The OIP notice shall include the following information: 

I. Each critical element on which performance is at an unacceptable level; 
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2. A statement and description of the marginally successful performance 
standard and/or requirements that the employee must attain in order to 
demonstrate acceptable performance on each critical element at issue by 
the conclusion of the opportunity to improve; and 

3. A reasonable period of time, commensurate with the duties and 
responsibilities of the employee's position, to demonstrate marginally 
successful or better performance; 

4. Offer of assistance to the employee in attaining marginally successful or 
better performance; 

C. Assistance. An employee whose performance has reached the unacceptable 
performance level must be offered assistance to aid him/her in demonstrating 
acceptable performance as part of the opportunity to improve. Such assistance 
may include training (classroom or on-the-job) and/or clarification of 
performance requirements in any one or combination of counseling sessions or 
discussions, memoranda, written instructions, or other means which convey the 
nature and level of performance required of the employee. 

D. Supervisor counseling sessions or discussions with employees and memoranda 
should critique the employee's work, cite specific errors or performance problems, 
and suggest specific ways on "how to" correct the errors and performance 
problems. Samples of acceptable work could be provided as a model or guide. A 
record should be made to document any oral discussions held and the results 
achieved. 

2-3 Completion of the Opportunity to Improve 

12/00 

At the earliest practicable date following expiration of the opportunity to improve, the 
HUD manager or supervisor shall obtain advice and assistance from the servicing human 
resources staff before making an acceptable level of performance determination and shall 
complete one of the following steps: 

A. If a determination is made that the employee's performance reached the 
marginally successful performance level on any critical element at issue by the 
end of the opportunity to improve and there were no critical elements on which 
the employee's performance remained at the unacceptable level, issue a 
performance improvement plan (PIP). The PIP shall identify each critical 
element on which employee's performance reached the marginally successful 

2·-2 



043.2.04 

level, describe the employee's actual performance, and offer suggestions for 
reaching a higher performance level. The proposing official shall continue to 
provide counseling and assistance for each critical element rated marginally 
successful in an effort to help the employee sustain acceptable performance or 
reach a higher performance level. 

B. If a determination is made that the employee's performance reached the fully 
successful performance level or higher on each critical element at issue by the 
end of the opportunity to improve, the HUD manager or supervisor shall issue a 
written notice informing the employee of the performance level reached on each 
critical element. 

C. Any written notice issued to an employee as a result of improved performance by 
the end of the opportunity to improve, shall also inform the employee that failure 
to sustain acceptable performance on each critical element for one year from the 
date of the notice of opportunity to improve could result in a reduction in grade or 
removal action, without another opportunity to improve in the critical elements at 
issue. 

D. If a determination is made that the employee's performance remained at the 
unacceptable performance level on any critical element at issue by the end of the 
opportunity to improve, a written notice of proposal to remove or reduce-in-grade 
must be issued to employee as soon as practicable. 

2-4 Extending the Opportunity to Demonstrate Acceptable Performance 

The time frame for the opportunity to demonstrate acceptable performance may be 
extended ifthe employee's performance has not reached an acceptable performance level, 
or the HUD supervisor or manager is unable to make a determination that the employee's 
performance has improved to an acceptable level. Examples of situations where a 
supervisor or manager may be unable to make an acceptable level of performance 
determination include: 

A. Employee illness during a significant portion of the period of opportunity to 
improve because the employee cannot be held accountable for work not 
completed during the period of approved leave; or 

B. Administratively uncontrollable reasons for which the employee cannot be held 
responsible, such as lack of sufficient work or inadequate supervisory assistance 
during the opportunity to improve. 
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CHAPTER3. PROPOSING AND TAKING ACTION BASED ON UNACCEPTABLE 
PERFORMANCE: REMOVAL OR REDUCTION IN GRADE 

3-1 General Provisions 

A. The Department may propose or take a performance-based action against an 
employee only on those critical elements in whiCh the employee is performing 
unacceptably and on which the employee has had an opportunity to demonstrate 
acceptable performance. 

B. Instances of unacceptable performance prior to an opportunity to demonstrate 
acceptable performance may not be relied upon solely as the basis for proposing a 
reduction in grade or removal action. These instances of performance serve 
primarily as the basis for initiating the employee's opportunity to improve. They 
may be relied upon, however, to support the overall pe.rformance determination, 
as long as the instances occurred within one year prior to the notice of proposed 
action. 

C. Instances of unacceptable performance which occur during an opportunity to 
demonstrate acceptable performance may be used solely or partially to support a 
proposal notice, as long as the instances of unacceptable performance occurred 
within one year prior to the notice of proposed action. 

D. Instances of unacceptable performance which occur following the opportunity to 
demonstrate acceptable performance may be used solely or partially to propose an 
action if: 

1. employee's performance following the opportunity to improve is 
unacceptable in one or more of the critical elements which formed the 
basis of the opportunity to improve (and the employee's performance 
standards for the critical elements at issue have not been revised 
substantially); and 

2. unacceptable performance occurred within one year from the beginning of 
the opportunity period. 

E. Performance-based actions must be based on critical elements of an employee's 
position of record. An employee shall continue to hold his/her position of record 
while on detail to a different position or work assignment. When an employee is 
detailed to a different position within the Department that is expected to last 120 
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standards and rated at the end of the detail. An employee's performance appraisal 
from the detail must be considered in deriving employee's next rating of record. 

F. Any determination made to propose an action is based primarily on unacceptable 
performance in the employee's position of record. Therefore, the employee must 
have been afforded an opportunity to demonstrate acceptable performance in 
his/her position of record. 

G. There is no legal, regulatory, or HUD requirement for a supervisor to consider an 
employee's improved performance during the 30-day advance notice period. 

3-2 Requirements 

A. Before proposing or taking a performance-based action, supervisors must obtain 
advice and assistance from the servicing human resources staff. This consultation 
is required to ensure technical and procedural consistency of the action with OPM 
and HUD requirements. It includes the human resources staffs advice on the 
appropriateness of the performance-based action, adequacy of the evidence, and 
guidance in drafting the proposal and decision notices. 

B. The human resources staff and the Proposing Official must consult with the 
Associate General Counsel for Human Resources Law in Headquarters regarding 
the legal sufficiency of proposal notice. When the action will be proposed by a 
Field manager, consultation with the Associate General Counsel for Human 
Resources Law in Headquarters must be done through the Field Assistant General 
Counsel. Such actions are described below: 

1. A proposal notice to reduce-in-grade or remove a Headquarters or Field 
employee at the GS-14 level or higher, or a HUD attorney. 

2. A proposal notice to reduce-in-grade or remove a Headquarters employee 
at the GS-13 level or below when the facts or issues are controversial or 
precedent-setting. 

C. The human resources staff and the Deciding Official must consult with the 
Associate General Counsel for Human Resources Law or the Field Assistant 
General Counsel in the Office of General Counsel about the legal sufficiency of a 
decision to reduce-in-grade or remove a Field employee at the GS-13 level or 
below (except a HUD attorney) when the facts or issues are controversial or 
precedent-setting. 
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D. Paragraphs 3-2B and 3-2C above do not preclude the human resources specialist 
and/or proposing official from consulting with appropriate individuals in the 
Office of General Counsel on any case. 

3-3 Employee Entitlement. When a reduction in grade or removal for unacceptable 
performance is proposed, the advance notice of proposed reduction in grade or removal 
must contain the following information: 

A. the action proposed; 

B. Specific instances of unacceptable performance on which the proposed action is 
based; 

C. The critical elements involved in each instance of unacceptable performance; 

D. Employee's right to be represented by an attorney or other representative; 

E. Employee's right to answer both orally and in writing and the time allowed for 
the answer, which is 15 days; and 

F. Any additional information required by government regulations or applicable 
collective bargaining agreement. 

3-4 Notice of Proposal. At the earliest practical date following a determination that the 
employee's performance remained at the unacceptable level on any critical element 
which formed the basis for the opportunity to improve, the proposing official shall issue a 
30-day advance notice which shall include the following information: 

1?1nn 

A. Whether the specific performance-based action that is being proposed is a 
reduction in grade or removal. If the action is to be a reduction in grade, the 
proposed grade and pay rate must be stated. An employee who is involuntarily 
reduced-in-grade shall normally be placed at the same step of the grade from 
which he or she is demoted (e.g., from GS-13/3 to GS-12/3); 

B. A statement that the 'action is proposed to be effective not less than 30 calendar 
days following the date the employee receives the notice; 

C. The specific instances of unacceptable performance on which the proposed action 
is based; 
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D. The critical element(s) involved in each instance of unacceptable performance; 

E. Where material relied on to support the reasons for the proposed action is located 
and available for review; 

F. A statement identifying the name, title, and location of the Deciding Official; 

G. A statement that the employee is entitled to answer both orally and in writing, and 
that any reply submitted to the Deciding Official in a timely fashion will be 
considered in reaching a final decision on the proposal notice. (The right to 
answer orally does not include the right to a formal hearing and the appearance of 
witnesses will not be permitted.); 

H. The employee has 15 days to answer the Notice; 

1. If the employee wishes additional time in which to answer, he/she must 
submit a request in writing to the Deciding Official (or designee) before 
the expiration of the answer period. The request must include the amount 
of time needed and state a good reason for needing the extension. 

2. The Deciding Official shall respond to the employee, in writing, either 
granting or denying the time extension request. 

I. The name of the person who will hear any oral response or receive any written 
reply, if different from the Deciding Official. 

J. A reasonable amount of official time, up to 16 hours, within the authorized reply 
period for preparing the oral and written responses. The amount of officiai time 
authorized for this purpose covers both the employee's oral and written replies; 

1. The use of official time must be requested and approved in advance by the 
employee's supervisor, 

2. Requests for additional official time beyond 16 hours to prepare the oral 
or written reply must be submitted, in writing, to the Deciding Official to 
be considered for approval. Such request must provide a good reason to 
justify the need for additional time. 

· K. Notification that the employee may be represented by an attorney or other 
representative. The employee must designate the representative, in writing, to the 
Deciding Official prior to any oral or written reply. If employed by the 
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Department, the representative is also entitled to official time but only during the 
oral reply; 

L. A statement whether the employee will or will not remain in a duty status during 
the advance notice period. Under ordinary circumstances, the employee shall 
remain in a duty status in his/her regular position; 

M. A statement informing the employee where this Handbook, pertinent statutes, and 
OPM regulations are available for review. 

3-5 Representation 

A. The Department may disallow, as an employee's representative, an individual 
whose activities as a representative would cause a conflict of interest or position; 
an employee who cannot be released from his or her official duties because of a 
priority work assignment; or an employee whose release would give rise to 
unreasonable costs to the Governrnent. 

B. A human resources specialist, Administrative Officer, supervisor, manager, or 
HUD attorney whose duties include representation of management in 
administrative cases is considered to. be a part of management. As such, they may 
be called upon to testify for management in an MSPB hearing or other 
administrative proceeding. Therefore, they may not accept a request to represent, 
or assist in representing, an employee in connection with a performance-based 
action. 

C. A HUD management official may not use a union official to represent him/her in 
any action taken under the provisions of this Handbook under no circumstances. 

3-6 Employee's Reply 
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A. The Deciding Official may designate an individual to hear the employee's oral 
reply. The designee may not be the official who issued the Notice of Proposed 
Action. In addition, the designee must not be subordinate to the official who 
proposed the action. The designee must, however, be in a position to effectively 
recommend or actually decide on the proposed action. 

B. The Deciding Official or designee who hears the oral reply is reminded that the 
employee or his/her designated representative has the right to say whatever he/she 
wishes to influence the decision on the proposed action. 
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C. If the employee makes an oral reply, the Deciding Official, or his/her designee, 
shall prepare a written summary or arrange for a verbatim transcript of the 
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meeting. If a court reporter is used, the cost will be incurred by the HUD 
program office. The summary or transcript shall become part of the Department's 
record. 

D. The employee's oral and written replies, if made, shall both become a part of the 
Department's record. 

3-7 Employee Entitlements. When a reduction-in-grade or removal for unacceptable 
performance is decided, the decision notice must provide the following information: 

A. A notice of time limits for appealing to MSPB, including the Board's 
requirements on timeliness and the address of the appropriate Board office for the 
appeal. 

B. A copy, or access to a copy of the MSPB regulations; 

C. A copy ofMSPB's appeal form; and 

D. A notice of any rights the employee has to file a grievance and/or appeal. 

3-8 Notice of Decision. The Deciding Official shall issue a decision notice within 30 days 
after the end of the advance notice period, or following expiration of the period within 
which the employee was given the opportunity to respond. The decision notice shall 
include the following information: 

1? /(l(l 

A. The performance-based action being taken and specific instances of unacceptable 
performance on which the action is based: 

1. If charges and instances of unacceptable performance are stated with 
specificity in the proposal notice, it is only necessary to reference them in 
the decision notice. A direct reference to the charges and instances of 
unacceptable performance found sustained will be sufficient; 

2. The decision notice should specify which instances of unacceptable 
performance are being relied on and which are not where all of the 
instances cited in the proposal notice are not accepted by the Deciding 
Official; and 
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3. Any instances cited in the final notice must have occurred during the one 
year period ending on the date of issuance of the advance notice of 
proposed action. 

B. A statement that the Deciding Official considered the issues raised by the 
employee in the oral and/or written reply, if made: 

Communication between the proposing and deciding officials is allowed. In the 
interest of due process, however, the employee must be afforded a fair 
opportunity to respond to any new arguments or evidence shared among the 
officials and considered in reaching a decision; 

C. A statement of whether the action decided is the same as that proposed, or 
different; 

D. The effective date of the decided action, which must not be less than 30 days 
following the date the employee received the advance notice of proposed 
performance-based action. lfa Saturday, Sunday, or holiday is the last day of the 
notice period, the notice period is automatically extended to the next workday; 

l. The decision notice must be issued to the employee at or before the time 
the action will be made effective. 

2. A decision will be made within 30 days following expiration of the 30-day 
advance notice period. 

3. The time limit for issuance may be extended for a limited amount of time 
under certain circumstances. (Refer to paragraph I- !1 D. ); 

E. A statement that the employee may appeal the decision to the MSPB. Employees 
covered by a collective bargaining agreement, may eleet to appeal to the MSPB, 
or the Union may invoke arbitration, but not both. The address of the appropriate 
MSPB Regional Office must also be provided; 

F. A statement of the time limit for appealing to the MSPB which is not later than 30 
calendar days after the effective date of the performance-based action; 

G. If the employee has raised discrimination as an issue in his or her reply, the 
employee should be advised of the right to one of the following: (I) raise the 
claim as an affirmative defense in an MSPB appeal action; (2) file an equal 
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employment opportunity (EEO) discrimination complaint; or (3) file a 
discrimination grievance under a negotiated grievance procedure, if applicable. 

H. A copy of the MSPB regulations; 

I. A copy ofMSPB's appeal form; 

J. Information on applying for disability retirement when he or she is being removed 
from the Federal service, ifthe employee has the requisite years of service and he 
or she alleges a medical condition as the cause of his or her performance 
problems; and 

K. Specification of the employee's potential eligibility for discontinued service 
retirement when the employee has 25 years of more creditable civilian service, 
and the decision to be effected is removal from the Federal service. 

3-9 Administrative Guidance 
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A. Performance evaluation should be an ongoing process which includes periodic 
communication between supervisors and employees. Thus, supervisors are to 
undertake timely employee counseling as an effective means of addressing 
performance problems as they arise. Counseling employees about specific 
performance deficiencies as soon as they arise and offering appropriate assistance 
can often prevent more serious performance problems. 

B. If the employee indicates, or the supervisor strongly suspects, that an employee's 
performance deficiencies are the result of, or have been affected by, alcoholism, 
drug dependency, emotional problems, family pressures, or other problems of a 
personal nature, the supervisor should refer the employee to the Department's 
employee assistance program (EAP) for counseling and assistance as appropriate. 

C. Unacceptable performance requires specific attention to ensure an effective 
solution of the problem. While substandard performance must be corrected, the 
corrective action normally does not include the application of discipline unless it 
is believed that a disciplinary action can motivate a change in behavior which can 
remedy the cause of the performance problem. The problem may be corrected by 
reassigning the employee to a position with different duties, eliminating workload 
imbalances, additional training, and/or restructuring of the current position. The 
preceding options are at the discretion of the supervisor and in no way are 
intended to preclude a supervisor from reducing in grade or removing an 
employee for unacceptable performance. 
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D. There is no HUD requirement for a supervisor to consider an employee's 
performance following the opportunity to improve period as long as the instances 
occurred within one year prior to the notice of proposed action. Where numerical 
standards are prorated during the opportunity to improve period, the proposal 
notice must meet the annual numerical standard in the year preceding the proposal 
notice. In these cases, it may be necessary to cite instances of unacceptable 
performance which occurred outside of the opportunity to improve period in order 
to demonstrate sufficiently the employee's failure to p•erform acceptably. 
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CHAPTER 4. MEDICAL DETERMINATIONS/REASONABl.E ACCOMMODATION 

4-1 Americans with Disabilities Act 

A. The Americans with Disabilities Act (ADA) which was enacted July 26, 1990, 
specifically Title V, Section 512, amends the Rehabilitation Act of 1973 to 
exclude persons who currently illegally engage in the use of drugs from the 
definition of an individual with a handicap. With respect to claims of 
discrimination, this means that the Department has no legal obligation under the 
Rehabilitation Act to provide reasonable accommodation to individuals whose 
performance problems are caused by current illegal dmg usage. 

B. For purposes of Title V of the ADA, the term "individual with handicaps" does 
not include an individual who is currently engaging in the illegal use of dmgs 
when an employer takes action on the basis of such use. 

C. The Rehabilitation Act, as amended in 1992 by Section l04(c) of the ADA, 
provides that: 

D. A covered entity (l) may prohibit ... the use of alcohol at the workplace by all 
employees; (2) may require that employees shall not be under the influence of 
alcohol ... at the workplace; ... ( 4) may hold an employee who ... is an alcoholic to 
the same qualification standards for employment or job performance and behavior 
that such entity holds other employees even when unsatisfactory performance or 
behavior is related to the ... alcoholism of such employees ... 

4-2 Medical Considerations 

A. Medical documentation may be helpful in determining whether a particular 
accommodation is feasible and reasonable under the cimumstances. If an 
employee alleges in an oral or written reply to a proposed action that a medical 
condition is causing the unacceptable performance, he or she must be afforded an 
opportunity (1) to explain how the medical condition contributed to his or her 
performance problems; (2) to provide any medical documentation concerning the 
nature of the condition to the agency for review; and (3) for consideration of any 
request for accommodation(s) which the employee believes will allow him or her 
to perform in an acceptable manner such as treatment or rehabilitation. 5 CFR 
Part 339 contains considerable guidance concerning medical issues relating to 
employees with performance problems. 
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B. An employee may be offered (or ordered to take, if authorized) a medical 
examination in connection with his or her claim of a medical condition which 
impacts upon performance. Consideration must be give to the affirmative 
obligations of 29 CFR Part 1613. 704 (Reasonable Accommodation) when an 
employee asserts that his/her medical condition contributed to the performance 
problems at issue. 

C. When the employee requests an accommodation which would require additional 
time to demonstrate acceptable performance following treatment and/or 
rehabilitation for his or her medical condition, consideration should be given to 
extending the notice period of the action, putting a decision to take action in 
abeyance, or entering into some form of last chance agreement with the 
employee. 

D. If an employee alleging a medical condition has the requisite years of service 
under the Civil Service Retirement System or the Federal Employees Retirement 
System, he or she shall be provided information concerning application for 
disability retirement. This process should not preclude or delay any decision on 
the performance-based action. 

4-3 Alcoholism and Drug Abuse 
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A. When proposing a performance-based action that may be attributable to 
alcoholism or drug abuse, refer to HUD's Drug-Free Workplace Plan and to 
HUD's Employee Assistance Program, Handbook 792.2 REV-3, dated August 12, 
1997, or current edition for guidance. 

B. If a supervisor or manager knows, or has reasonable grounds to believe, that the 
employee's performance might be attributed to alcoholism or drug addiction, the 
employee must be made aware in general terms: ( 1) that the supervisor or 
manager suspects he/she has a problem that is affecting his or her performance; 
(2) that counseling is available through the Department's Employee Assistance 
Program; and (3) that the supervisor or manager recommends that the employee 
participate in a rehabilitation and/or counseling program. The supervisor or 
manager must allow the employee to take leave to participate in such a program, 
if necessary to meet any reasonable accommodation requirements under the ADA. 

C. Supervisors may provide reasonable accommodation for employee drug addiction 
or alcoholism when the individual circumstances in the case warrant it, even 
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though the ADA removes illegal drug addiction as a handicapping condition. 
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D. Last chance agreements may be appropriate in some cases. However, it is 
important that the Deciding Official, employee, and employee's representative 
sign the agreement. Last chance agreements are best used to delay a decision on a 
proposed action after the Deciding Official has concluded that the proposed 
action is merited and that there is a chance of improving the employee's 
performance. 

4-4 Employee Assistance Program 

12/00 

Supervisors must offer an opportunity for counseling and assistance through the 
Department's Employee Assistance Program to employees whose performance problems 
are suspected to be causally related to a documented medical condition, alcoholism, or 
drug addiction. 

4-4 
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INSTRUCTIONS 

ERAL: You do not have to use this form to file an appeal with 
oard. However, if you do not, your appeal must still comply 
the Board's regulations. 5 C.F.R. Parts 1201and1209. Your 
cy's personnel office will give you access to the regulations, 
the Board will expect you to be familiar.with them. You also 
ld become familiar with the Board's key case law and control
court decisions as they may affect your case. You must tell the 
rd if you are raising an affirmative defense (see Part IV), and 
are responsible for proving each defense you raise. 

ERE TO FILE AN APPEAL: You must file your appeal with 
oard's regional or field office which has responsibility for the 
raphic area in which you are employed. See 5 C.F.R. Part 
, Appendix II. 

EN TO FILE AN APPEAL: Your appeal must be filed during 
eriod beginning with the day after the effective date of the 
n you are appealing and ending on the 30th day after the 
tive date. You may not file your appeal before the effective date 
action you are appealing. If you are appealing from a decision 

h does not set an effective date, you must file within 3 5 days of 
ate of the decision you are appealing. If your appeal date your 
e, it may be dismissed as untimely. The date of the filing is the 

ivacy Act StaJement: This form requests personal information 
is relevant and necessary to reach a decision in your appeal. The 
erit Systems Protection Board collects this information in order to 
s appeals under its statutory and regulatory authority. Since your 
I is a voluntary action you are not required to provide any personal 
ation in connection with it. However, failure to supply the U.S. 
Systems Protection Board with all the information essential to reach 
·sion in your case could result in the rejection of your appeal. 
e U.S. Merit Systems Protection Board is authorized under provi
if Executive Order 9397. dated November 22, 1943, to request your 
Security number, but providing your Social Security number is 

ary and failure to provide it will not result in the rejection of your 
I. Your Social Security number will only be used for identification 
es in the processing of your appeal. 
should know that the decisions of the U.S. Merit Systems Protection 

appeal is postmarked, the date of the facsimile transmission, the date 
it is delivered to a commercial overnight delivery service, or the date 
ofreceipt if you personally deliver it to the regional or field office. 

HOW TO FILE AN APPEAL: You may file your appeal by mail, 
by facsimile, by commercial overnight delivery, or by personal 
delivery. You must submit two copies of both your appeal and all 
attachments. You may supplement your response to any question on 
separate sheets of paper, but if you do, please put your name and 
address at the top of each additional page. All of your submissions 
must be legibleandon8 1/2" x I I "paper .. Yourappealmustcontain 
your or your representative's signature in block 6. If it does not, 
your appeal will be rejected and returned to you. If your 
representative signs block 6, you must sign block 11 or submit a 
separate written designation of representative. 

WHISTLEBLOWING APPEAL/ST A Y REQUEST: If you be
lieve the action you are appealing was threatened, proposed, taken, 
or not taken because of whistleblowing activities, you must com
plete Part Vil of this form. If you are requesting a stay, you must 
complete Part Vil[ of this form. 

Board on appeals are finul administrative decisions and, as such, are 
available to the public under the provisions of the Freedom of Information 
Act. Additionally, it is possible that information contained in your appeal 
file may be released ~s required by the Freedom of Information Act. Some 
information about your appeal will also be used in depersonalizedform·as 
a data base for program statistics. 

Public Reporting Burden: The public reporting burden for this 
collection of information is estimated to vary from 20 minutes to l hour, 
with on average of 30 minutes per response, including time for reviewing 
the form, searching existing data sources, gathering the data necessary, 
and completing and reviewing the collection of information. Send com
ments regarding the burden estimate or any other aspect of the collection 
of information, including suggestions for reducing this burden, to the 
Office of Planning and Resource Management Services, Merit Systems 
Protection Board, 1J20 Vermont Ave., NW., Washington, DC 20419. 

ent address (number and street, city, state, and ZIP code) You must notify the Boanl 
y change of address or telephone number while the appeal is pending with the MSPB. 

4. Home phone (include area code) 

ify that all of the statements made in 
appeal are true, complete, and correct 
e best of my knowledge and belief. 

5. Office phone (include area code) 

Signature of appellant or designated representative Date signed 
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7. You may represent yourself in this appeal, or you may choose someone to represent you. Your representative does not have to 
be an attorney. You may change your designation of a representative at a later date, if you so desire, but you must netify the 
Board promptly of any change. Where circumstances require, a separate designation of representative may be submitted afte 
the original filing. Include the information requested in blocks 7 through 11. 

"I hereby designate to serve as my represen 
during the course of this appeal. I understand that my representative is authorized to act on my behalf. In addition, I spec 
delegate to my representative the authority to settle this appeal on my behalf. I understand that any limitation on this sett! 
authority must be filed in writing with the Board." 

8. Representative's address (ttUntber and street, city, state, and 
ZIP code). 

9. Representative's employer 

IO.a) Representative's telephone number (include area cade) 

10.b) Representative's facsimile number 

11. Appellant's signature Date 

12. Briefly describe the agency action you wish to appeal and attach the proposal letter and decision letter. If you are appealing 
decision relating to the denial of retirement benefits, attach a copy ofOPM's reconsideration decision. If the relevant SF-50 
its equivalent is available, send it now; however, do NOT delay filing your appeal because ofit. You may submit the SF-50 
it becomes available. Later in the proceeding, you will be afforded an opportunity to submit detailed evidence in support of y 
appeal. 

13. Name and address of the agency that took the action you are appealing 
(including bureau or other divisions, as well as street address, city, state and ZIP code) 

14. Your position title and duty statio 
the time of the action appealed 

15. Grade at time of the action appealed 16. Salary at the time of the action appealed 17. Are you· a veteran and/or entitled 
the employment rights of a vetera 

$ per 0 Yes 0 No 

18. Employment status at the time of the action appealed 

0 Temporary 0 Applicant 0 Retired 

19. If retired, date of retirement 
(month, day, year} 

20.Type of service 

D Competitive D SES 
D Excepted 0 Postal 

0 Foreign Service 0Permanent 0 Term 

21. Length of government service 

24. Date you received written notice 
of the proposed action (month, day, 
year) (attach a copy) 

0 Seasonal 

22. Length of service with acting agency 23. Were you serving a probation 
trial period at the time of the act 
appealed? 

0 Yes 0 No 

25. Date you received the final decision notice 26. Effective date of the action appe 
(month, day, year) (attach a copy) (month, day, year) 



plain briefly why you think the agency was wrong in taking this action. 

you believe the penalty imposed 
tne agency was too harsh? 

29. What action would you like the Board to take on this case (i.e., what remedy are you 
asking for)? 

D No 

D No 

Explain how you were harmed by the error(s). 

Do you believe that the action you 
are appealing violated the law? 

D No 

3 I. b) If so, what law? 

If you believe you were discriminated against by the agency, in connection with the matter appealed, because of your 
race, color, religion, sex, national origin, marital status, political affiliation, disability, or age,_ indicate so and explain 

hy you believe it to be true. 

ave you tiled a formal discrimination complaint with your agency or any other 
gency concerning the matter which you are seeking to appeal? D Yes (attach a copy) 

fyes, place filed (agency, number and street, city, state, and ZTP code) 32.d) Date filed (month, day, year) 

32.e) Has a decision been issued? 

0 Yes (attach a copy) 0 No 
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33 .a) Have you, or anyone in your behalf, filed a formal grievance with your 
agency concerning this matter, under a negotiated grievance procedure 
provided by a collective bargaining agreement? 

0 Yes (attach a copy) 

33.c) If yes, place filed (agency. number and street, city, state, and ZIP code) 

33.b) Date filed (month. day, year) 

33.d) Has a decision been issued? 

0 Yes (attach a copy) 

33.e) If yes, date issued (month, day, year) 

34. You may have a right to a hearing on this appeal. If you do not want a hearing, the Board will make its decision on the basis 
of the documents you and the agency submit, after providing you and the agency with an opportunity to submit additional 
documents. · 

·oo you want a hearing? Ores 0 No 

If you choose to have a hearing, the Board will notify you where and when it is to be held. 

Fill out this part only if you are appealing from a Reduction in Force. Your agency's personnel office can furnish you with 
of the information requested below. 

35. Retention group and sub-group 36. Service computation date 

37.b) Title of position offered 37.c) Grade of position offered 

37.e) Location of position offered 

37.a) Has your agency offered you another 
position rather than separating you? 

Ores 0No 

37.d) Salary of position offered 

$ per 

7. t) Did you accept th is position? 

Ores 0No 

38. Explain why you think you should not have been affected by the Reduction In Force. (Explanations could include: you wer 
placed in the wrong retention group or sub-group; an error was made in the computation of your service computation 
date; competitive area was too narrow; improperly reached for separation from competitive level; an exception was made to 
regular order of selection; the required number of days notice was not given; you believe you have assignment [bump or 
retreat] rights; or any other reasons. Please provide as much information as possible regarding each reason.) 



Complete Parts VII and VIII of this form only if you believe the action you are appealing is based on 
whistleblowing activities. 

Have you disclosed information that evidences a violation 
of any law, rule, or regulation; gross mismanagement; a 
oss waste of funds; an abuse of authority; or a substantial 

and specific danger to public health or safety? 

D Yes (attach a copy or summary of disclosure) D No 

Date the disclosure was ma.de (month, day, year) 

39.b) If yes, provide the name, title, and office address of the 
person to whom the disclosure was made 

you believe the action you are appealing was ... (please check appropriate box) 

0 Threatened 

0Taken 

0Proposed 

0Not Taken 

ecause of a disclosure evidencing a violation of any law, rule, or regulation; gross misn1anagernent; a gross waste of funds; an 
se of authority; or a substantial and specific danger to public health or safety, provide: 

chronology of facts concerning the action appealed; and 

xplain why you believe the action was based on whistleblowing activity and attach a copy of any documentary evidence 
hich supports your statement. 
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4 l.a) Have you sought corrective action from the Office of Special 
Counsel concerning the action which you are appealing? 

O Yes (attach a copy of your request O No 
to the Office of Special Counsel 

for corrective action) 

41.c) Place filed (location, number and street, city, state, and ZIP code) 

4 l.b) If yes, date(s) filed{month, day, year) 

42. Have you received a written notice of your right to file this appeal from the Office of Special Counsel? 

0 Yes (attach a copy) 0 No 

43.a) Have you already requested a stay from the Board of the 
action you are seeking to appeal? 

0 Yes (attach a copy) 0 No 

43.c) Place filed (location, number and street, city, state, and 
ZIP code) 

43.b) If yes, date requested (month, day, year) 

43 .d) Has there been a decision? 

0 Yes (attach a copy) 0No 

INSTRUCTIONS 

You may request a stay of a personnel action allegedly based on 
whistleblowing at any time after you become eligible to file an appeal 
with the Board under 5 C.F.R. 1209.5, but no later than thetime limit 
set for the close of discovery in the appeal. The stay request may be 
filed prior to, simultaneous with, or after the filing of an appeal. 
When you file a stay request with the Board, you must 

simultaneously serve it upon the agency's local servicing pe 
office or the agency's designated representative. 5 C.F.R 12 

If your stay request is being filed prior to filing an appeal 
Board, you must complete Parts I and II and items 41 thro 
above. 

44. On separate sheets of paper, please provide the following. Please put your name and address at the top of each page. 

a. A chronology of facts, including a description of the 
disclosure and the action taken by the agency (unless you 
have already supplied this information in Part VII above). 

b. Evidence and/or argument demonstrating that the: 

(I) action threatened, proposed, taken, or not taken is a 
personnel action, as defined in 5 C.F.R. 1209.4(a); and 

(2) action complained of was based on whistleblowing, as 
defined in 5 C.F.R. 1209.4(b) (unless you have already 
supplied this information in Part VII above). 

c. Evidence and/or argument demonstrating that there is a 

substantial likelihood that you will prevail on the merit 
your appeal of the personnel action. 

d. Documentary evidence that supports your stay request. 

e. Evidence and/or argument addressing how long the sta 
should remain in effect. 

f. Certificate of service specifying how and when the stay 
request was served on the agency. 

g. You may provide evidence and/or argument concernin 
whether a stay would impose extreme hardship on the 
agency. 
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Inter-American Foundation 
An Independent Agerq of the U.S. Gcoemment 

Ms. Jacqueline A. Berrien 
Chair, U.S. F.qual Employment Opportunity Commission 
131 M Street, N.E 
Washington, DC 20507 

Dear Ms. Berrien: 

Enclosed is the Inter-American Foundation's (IAF's) Fiscal Year 2012 Annual Report on the 
Notification of Federal Employee Antidiscrimination and Retaliation Act of2002 (No FEAR 
Act). The Fiscal Year 2012, No FEAR Act report includes the reporting requirements for 
Fiscal Years 2007-2012. The report is prepared as required by Section 203 of the No FEAR 
Act. 

I am pleased to note that IAF reported no complaints filed in Fiscal Years 2007-2012. We 
credit this to our effort to maintain a highly experienced EEO resource provider, which 
(through an Inter-Agency Agreement) provides appropriate training and maintains a system 
for the adjudication of EEO disputes. 

In accordance with Section 203 of the No FEAR Act, similar letters are being sent to: 

a) Speaker of the House of Representatives; 
b) The President Pro Tempore; 
c) Senate Committee on Homeland Security and Oovemmenra.I Affairs; 
d) Committee on Government Reform, US House of Representatives; 
e) Senate Committee on Appropriations and House Committee on 

Appropriations with jurisdiction relating to IAF; 
f) The U.S. Attorney General; and, 
g) Director of the U.S. Office of Personnel Management 

If you have any questions or require additional information, please do not hesitate to contact 
Mr. Jacob Sgambati, Chief Operating Officer 202-688-3047 or by email at 
JSgambati@iaf.gov. 
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Inter-American Foundation 
Equal Employment Opportunity Data Posted 

Pursuant to the No FEAR Act 

Reporting Period: FY 2012 4th Qtr {October 1, 2011-September 30, 2012) 

\ .... , . 
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~ - - .. - J~llllE!II!m~-~BE!I!l.m 
Number of Complaints Flied in 
FY 1614.704(a) 0 0 0 0 0 0 
Number of Complainants 
1614. 704(b) 0 0 0 0 0 0 
Repeat Filers 1614. 704(c) 

0 0 0 0 0 0 

Race 
Color 
Reli ion 
National Origin 

0 0 0 0 0 0 
Sex (induding complaints filed 
under E ual Pa Act 0 0 0 0 0 

0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 

0 

0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 



.. 
Dehed (] 0 0 0 0 0 
Directed 0 0 0 0 0 0 

Reasonable Acmmmodatlon 0 0 0 0 0 0 
~ 0 0 0 0 0 0 
RA!til 11!118\t 0 0 0 0 0 0 
Termhsbon 0 0 0 0 0 0 
Terms/Conditions of 0 0 0 0 0 0 
Time and Att1!ndance 0 (] 0 0 0 0 

- - 0 0 0 0 0 0 l•-=--i-~ 

Other" 0 0 0 0 0 0 

0 0 
0 0 

Al complaints pending in which Hearing was 
not req.l'eSted 0 

Time In Investigation Stage 
Time to Issue Final A Ad:fon 

Al complaints pesidug In which a Hearing was 
req11'eSted 0 

Tme In lnYestigatlon Stage 0 0 
Tme to Issue Final A Ad:fon 0 0 



0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of 

0 0 0 0 0 0 0 0 0 0 0 0 
nme and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 

Train in 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 



0 0 0 0 0 0 
HU"mbel' oompl:alnts pending [as of 
09/30/2012): 704(k)(3) 

I 0 0 0 0 0 0 
ROI Issued, pending 

s ac:Uon 0 0 0 0 0 0 
0 0 0 0 

Writtel nobce 0 0 0 0 0 0 
Final Action 0 0 0 0 0 0 

Hoell: Not A ) lndk:a1a data not pre'iiouaty capturwd by PubOc: Debt 
and lbw ..... not r.adlily naDa.b6e at the time of this posting. 
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OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE 
4000 D_,l!Nll! Pl!NTAGON 

The Honorable Jacqueline A. Berrien 
Chair 

WASHINGTON, D.C. 20301-4000 

JUN 17 1..~;3 

Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Chairwoman Berrien: 

Enclosed please find additional Fiscal Year 2012 reports from the Department of Defense 
Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

If you have any questions about this submission or require more information, please 
contact Ms. Beatrice Bemfeld at 703-571-9336 or at Beatrice.Bernfeld@osd.mil. 

Enclosure: 
As stated 

E ti =ZI d h l nnr [IOZ 

Sincerely, 

Director 
Office of Diversity Management and 

Equal Opportunity 

mailto:Beatrice.Bemfeld@osd.mil


INSPECTOR GENERAL 
DEPARTllENT OF DEFENSE 
4800 MARK CENTER DRIVE 

ALEXANDRIA, VIRGINIA 22350-1500 
APR 1 1 2013 

MEMORANDUM FOR DIRECTOR, OFFICE OF DIVERSITY MANAGEMENT 
AND EQUAL OPPPORTUNITY 

SUBJECT: Annual Report to Congress of the Notification and Federal Employee 
Anti-discrimination and Retaliation (No FEAR) Act of2002 

In accordance with Public Law 107-174, Section 203 of the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of2002, the Department of Defense, Office of 
Inspector General (OIG), does hereby submit subject report for fiscal year 2012. 

The requirements to inform and train OIG employees on the rights and protections 
available under the Federal anti-discrimination and whistleblower protection laws were 
accomplished. In accordance with the implementation of Title II of the Notification and Federal 
Employee Act of2002, Final Rule effective date September 18, 2006, we have: 

a) Posted the initial notice to the OIG website (within 60 calendar days after September 
18, 2006) informing Federal employees, former Federal employees and applicants for 
Federal employment of the rights and protections available under the Federal anti
discrimination and whistleblower protection laws. The No FEAR Act Notification is 
attached (Exhibit A); 

b) Conducted the initial No FEAR Act training in August 2006, as required by the 
Acting Inspector General. The purpose was to inform employees of their rights and 
remedies available under the Federal anti-discrimination and whistleblower protection 
laws; 

c) Provided employees with refresher training on a bi-annual basis subsequent to the 
initial training conducted in 2006. The training materials used in the biennial training 
provides in-depth information on the requirements of the No FEAR Act in a practical 
application method to ensure employees within the OIG have a working knowledge 
of the rules governing No FEAR. In FY 2012, 94% (1,507) of the OIG workforce 
population completed the training as required; 

d) Provided an abbreviated briefing on whistleblower protection to new employees 
during their initial entry on duty (EOD) within the OIG and within 90 days of their 
employ within the OIG, employees are required to take on-line No FEAR training 
and receive a rating of 70 or higher on the end of course exam in order to qualify as 
having successfully completing the mandatory training requirement; 

e) Required supervisors and managers to complete the on-line Whistleblower training on 
a three-year cycle; and 



Notification and Federal Employee Anti-discrimination and Retaliation 
(No FEAR) Act Report 

Fiscal Year 2012 

On May 15, 2002, Congress enacted The ' 'Notification and Federal Employee Anti
discrimination and Retaliation Act of2002" (known as the ''No FEAR Act"). The Act was 
designed to hold Federal agencies accountable for violations of anti-discrimination and 
whistleblower protection laws. Congress found that Federal agencies could not be run 
effectively if those agencies practiced or tolerated discrimination. All Federal agencies are 
required to post quarterly Equal Employment Opportunity (EEO) complaint data on its internet. 
Each agency is also required to reimburse the Judgment Fund for any payment made to 
employees due to a finding of discrimination and to submit an annual report to Congress in 
accordance with Section 203 (Reporting Requirement) of the No FEAR Act. The data contained 
in the No FEAR Report represents formal EEO complaint activity within the Office of Inspector 
General (OIG) during fiscal year (FY) 2012. 

Agency Overview 

Congress established the OIG as one of the independent and objective units to conduct 
and supervise audits and investigations relating to the programs and operations of the 
Department of Defense. 

The EEO directorate within the OIG is dedicated to assisting the OIG in its efforts to 
build, sustain and be recognized as a premiere organization that embraces diversity and uses it as 
an instrument to influence effectiveness and consistency within the Department of Defense 
(DoD). Our primary goal is to provide fair and efficient EEO services in support of the DoD 
OIG mission. 

On September 30, 2012, the OIG's workforce consisted of 1,602 civilian employees 
located in 32 states within the United States and in six foreign countries around the world (i.e. 
Germany, Kuwait, Iraq, Afghanistan, Korea, and Qatar). In FY 2012, the EEO directorate 
employed five full time employees with the requisite skills to ensure the OIG program elements 
adhered to statutory and regulatory guidelines upheld by the Equal Employment Opportunity 
Commission (EEOC). The EEO directorate is supported by two collateral-duty EEO counselors 
and a host of volunteers who assist with the planning and execution of special emphasis program 
events throughout the year. 

The requirements to inform and train OIG employees of their rights and protections 
available under the Federal anti-discrimination and whistleblower protection laws were 
accomplished during the onset of the requirement in 2006 and subsequent years thereafter . On a 
continual basis the OIG takes proactive measures to thwart every form of prejudice or illegal 
discrimination that would compromise the tenets of Title II of the No~ification and Federal 
Employee Act of2002 (No FEAR) within the OIG workforce. Below are accomplishments set 
forth by the OIG to ensure full cooperation with meeting the requirements of the No FEAR Act, 
specifically the OIG has: 

a) Posted the initial requirements set forth by No FEAR to the OIG' s website (within 60 
calendar days after September 18, 2006 notification) informing OIG employees, 



f) Issued the Annual Notification on Whistleblower Protection via electronic mail to all 
employees in December 2012. 

The notification provided in-depth information regarding personnel practices and 
retaliation for whistle blowing. 

If you have any questions, Ms. Tyvonia Ward, Director, EEO, may be reached at 
(703) 604-9710. 
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~'tu. t.J.a,t.{,,_..,,~ 
Lynne M. Halbrooks 
Principal Deputy 





former employees and applicants for employment of the rights and protections 
available to them under the Federal anti-discrimination and whistleblower protection 
laws. The No FEAR Act Notification is attached (Exhibit A); 

b) Conducted the initial No FEAR Act training in August 2006, as required by the 
Acting Inspector General. The central focus of the training was to ensure all 
employees had a clear understanding of their rights and remedies made available 
under the Federal anti-discrimination and whistleblower protection laws; 

c) Provided employees with refresher training on a biennial basis subsequent to the 
initial training conducted in 2006. The training materials used in the bi-annual 
training provides in-depth information on the requirements of the No FEAR Act in a 
practical application method to ensure employees within the OIG have a working 
knowledge of the rules governing No FEAR. In FY 2012, 94% (1,507) of the OIG 
wor~force population completed the training as required; 

d) Provides an abbreviated briefing on whistleblower protection to new employees 
during their initial entry on duty (EOD) within the OIG and within 90 days of their 
employ within the OIG, employees are required to take on-line No FEAR training 
and receive a rating of 70 or higher on the end of course exam in order to qualify as 
having successfully completing the mandatory training requirement; 

e) Requires all supervisors and managers to comple~e on-line whistleblower training on 
. a three-year cycle; and 

f) Issued the Annual Notification on Whistleblower Protection via electronic mail to all 
employees in December 2012. The notification provided exhaustive information on 
personnel practices and retaliation fqr whistle blowing. 

Section 203 Reporting Requirements 

The following data elements correspond to the elements of Section 203 of the statute findings of 
discrimination against the OIG. 

I. The number of cases arising under each of the respective provisions of law covered by 
paragraphs (1) and (2) of section 20I(a) in which discrimination on the part of the agency 
was alleged. 

• There were none during fiscal year 2012. 

II. The status or disposition of cases described in the No FEAR Act OIG EEO 
Complaint Activity for Fiscal Year End 2012 data postings (Exhibit B). 

• There were seven formal complaints filed by seven individuals in FY 2012. Of 
the seven complaints filed, six were accepted for investigation and one dismissed. 
Of those six accepted, three received a final agency decision (FAD) resulting in 
no finding, one requested a hearing, one was investigated and is awaiting an 
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Regulations part 1614) includes: (a) an examination of trends; (b) causal analysis; (c) 
practical knowledge gained through experience; and ( d) any actions planned or taken to 
improve complaint or civil rights programs of the OIG. 

a. Trend Analysis 

• During FY 2012, there were 30 individuals who contacted the EEO office seeking 
information and guidance regarding allegations of unfair treatment in the 

workplace. Of the 30 individuals who sought assistance from EEO, only nine 
pre-complaints were initiated during the reporting period. This represented 0.6% 
of the total OIG workforce population initiating complaints during the reporting 
year; 

• Overall, seven formal EEO complaints were filed durll;tg the reporting year. This 
represented an increase of four employees engaging the EEO process from the 
previous fiscal year. Of the seven complaints filed, one was dismissed from the 
EEO complaint process, three received a FAD resulting in no finding, one 
requested a hearing, one was investigated and is awaiting an election from the 
complainant on their Post Investigative Options in the complaint process and the 
remaining one formal complaint is awaiting investigation completion; and 

• Over the past three years, there were three primary issues identified in complaints 
filed within the OIG, they were harassment (non-sexual), hostile work 
environment and annual performance appraisal ratings respectively. 

b. Causal Analysis 

· • During 2009, the IG established the Office of the Ombuds to provide an 
alternative venue·for employees to address workplace concerns surrounding 
alleged improprieties and perceived systemic issues occurring within the OIG. 
The Ombudsman works diligently to promote amicable and conciliatory 
resolution of internal conflicts and workplace concerns at the lowest level 
possible and actively engages senior leaders in the resolution process. The 2012 
Annual Report submitted by the Ombudsman to OIG leadership revealed that 
performance appraisals, supervisory effectiveness, and unprofessional conduct 
were the overarching concerns identified by employees throughout the reporting 
period. The EEO directorate and the Office of Ombuds work both collaboratively 
and independently to address and correct workplace concerns when identified in 
the workplace. 

c. Practical Knowledge Gained Through Experience 

• Inappropriate workplace behavior not only creates potential liability for the OIG, 
but it also impacts employee performance and morale. Establishing an 
environment free from disruptive behaviors maximizes the employees' ability to 
contribute to the accomplishment of the overall mission objectives. Empowering 
our workforce to generate innovative solutions to address collective concerns has 
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election from the complainant on their Post Investigative Options in the complaint 
process and the remaining one formal complaint is awaiting investigation 
completion. 

III. The amount of money required to be reimbursed by the OIG under section 201 in 
connection with each case, separately identifying the aggregate amount of such 
reimbursements attributable to the payment of attorneys' fees, if any. 

• During FY12, there were no monetary reimbursements required by the DoD"OIG 
to be issued to the Judgment Fund. 

IV. The number of employees disciplined for discrim.ination, retaliation, harassment, or any 
other infraction of any provision of law referred to in (Exhibit C). 

• During FY 12, there were no disciplinary actions taken against supervisors or 
managers as a result of a finding of discrimination against the DoD OIG. 

V. The final year-end data posted under section 30l(c) (1) (B) for such fiscal year (without 
regard to 30l(c) (2)). 

• See (Exhibit B) - Equal Employment Opportunity Data Posted Pursuant to the No 
Fear Act, Office of Inspector General, EEO Complaint Activity Fiscal Year End 
September 30, 2012. 

VI. A detailed description of the policy implemented by the OIG relating to appropriate 
disciplinary actions against a Federal employee who (i) discriminated against any 
individual in violation of any of the laws cited under section 20l (a)(l ) or (2), or (ii) 
committed another prohibited personnel practice that was revealed in the investigation of 
a complaint alleging a violation of any of the laws cited under section 20l(a)(l) or (2), 
and with respect to each of such laws, the number of employees who are disciplined in 
accordance with such policy and the specific nature of the disciplinary action taken. 

Section 203 Reporting Requirements 

• The Inspector General Instruction 1400.4 outlines the OIG's policy on 
disciplinary and adverse actions. In deciding whether to take disciplinary action 
or adverse actions for violations to the No FEAR Act-related statutes, DoD OIG 
policy requires that the action meet four basic criteria. First, the charges or 
reasons on which the action is based must be clearly stated. Second, there must 
be proof of the specific reasons or charges that form the basis for the action by a 
preponderance of the evidence. Third, there must be a nexus between the charges 
and promotion of the efficiency of service. Finally, the penalty chosen must be 
appropri~te under the circumstances as stated in the Instruction (Exhibit C). 

VII. An analysis of the information described under paragraphs (1 ) through (6) (in 
conjunction with data provided to the EEOC in compliance with 29 Code of Federal 
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proven to be an essential, effective tool which the OIG has continued to create 
opportunities that involve employees at every level. This has provided a platform 
that enabled the OIG to sustain efforts to groom emergent leaders in preparation 
for additional responsibilities. 

• During FY 2012, the EEO staff continued to advise both management and 
employees alike on their rights and responsibilities regarding the equality of 
opportunity in the workplace, and the official EEO complaint process. We 
provided guidance and encouraged managers to effectively communicate with 
their employees and address internal office conflicts at the earliest stage possible. 

• The EEO staff, in conjunction with the Office of General Counsel (OGC), 
conducted a training session within the Special Plans and Operations component 
to address conduct and performance standards. The focus of the training was to 
provide guidance and implement best practices providing managers with 
additional resources to enforce equitable standards and effectively engage the 
workforce. 

Section 203 Reporting Requirements 

d. Actions Planned/faken To Improve the OIG Complaint or Civil Rights 
Program 

• The Principal Deputy Inspector General (PDIG) continually demonstrates her 
commitment to the ideals of EEO through the initiatives implemented throughout 
the OIG that focused on three critical areas: People Pipeline; Engaging Work 
Environment; and Integrated Leadership Programs. The initiatives were aligned 
with the OIG's EEO Policy and the third strategic goal, "Engage, enable, and 
empower our people" through investing in and promoting individual development 
and providing resources and support that enabled success. 

Actions taken during FY 12 were: 

o The PDIG ensured that OIG senior leaders, managers, and supervisors were 
equipped with the right tools and skills to manage in a diverse workforce. In 
an effort to standardize processes and ensure OIG practices were unified, the 
OIG instituted various training for its cadre ofleaders. In FY 2012, OIG 
leadership received training in Alternate Work Schedule; Coaching and 
Mentoring; Merit System Principals and Prohibited Practices; Performance 
Management; Reasonable Accommodations; Telework Program; Uniformed 
Services Employment and Reemployment Rights Act (USERRA); and 
Whistle Blowing Protection and Rights; 

o To ensure consistency in program operations, the PDIG filled three key 
positions through the competitive hiring process. The positions are critical to 
the success of the OIG's overall mission. The selectees were internal 
candidates and the positions included the: Director, EEO who is responsible 
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for providing leadership and direction to program managers who address 
critical workplace issues relating to civil rights, diversity, and prohibited 
discrimination within the OIG; Director, Human Capital Advisory Services 
(HCAS) who is responsible for providing leadership and direction to HCAS 
managers, supervisors, and staff on human resources management programs 
and operations for the OIG; and Director, Whistleblower Reprisal 
Investigations who is responsible for providing leadership and direction to. a 
staff of investigators who conduct reprisal investigations and manage 
oversight of the investigations conducted by the Military Services Inspectors 
General; 

o A mandatory Supervisory Immersion Program was implemented to ensure 
that all OIG senior leaders, managers, and supervisors were knowledgeable of 
human resource management policies and regulations. The training met the 
government-wide mandatory training requirements for new and experienced 
supervisors and the topics covered included: Performance Management, Merit 
Systems Principles and Prohibited Personnel Practices, and Coaching and 
Mentoring. This initiative placed a major focus on equipping supervisors with 
the necessary tools and supervisory technical and soft skills. Under the 
Supervisory Immersion Program, the DoD IG delivered eight half-day Merit 
Principles and Prohibited Personnel Practices workshops to 125 executives, 
managers, and supervisors; three Managing Performance Seminars to 52 
executives; and seven Coaching and Mentoring for Excellence seminars to 
125 executives; managers, and supervisors; 

o The OIG delivered the Notification and Federal Employees Anti
Discrimination and Retaliation (No FEAR) computer based training module to 
its workforce. Also, the OIG met the recertification requirements under the 
Office of th~ Special Counsel's (OSC) 2302(c) Certification Program. 
Subsequently, the workforce was provided access via the intranet to 
information about the laws governing prohibited personnel practices and the 
process for making confidential disclosures to the OSC. Also, the OIG hosted 
a National Defense Whistleblowing and Section 2302(c) Recertification and 
Training event with the OSC covering: Recent Developments in the Field of 
Whistleblowing; A Whistleblower' s Personal Experience; and details, 
consequences, and instruction from recent OSC cases and investigations. 
Additionally, all new employees were briefed at entrance-on-duty of the rights 
and protections for whistleblowers and provided with information on 
employee rights related to whistleblower retaliation; 

o OIG leadership attended the 3rd Annual Leadership Conference which 
featured a marketplace highlighting a variety of resources available to 
managers and supervisors that was designed to enhance leadership skills and 
increase overall management effectiveness. This was part of a continuing 
effort in the development of enhanced leadership capabilities throughout the 
entire OIG; 
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o Written notification on the PDIG's EEO and Anti-harassment policy within 
the OIG were issued to all employees via email, the intranet and through 
varied training opportunities. Employees are also mandated to take NO FEAR 
and Anti-Harassment training within 90 days of their employment within the 

. OIG. Collaborative efforts between component training officers, the OIG 
Learning Office and EEO directorates work collaboratively to ensure that 
employees adhere to mandatory training requirements; 

o The OIG ensured all new employees were provided EEO and Anti-harassment 
policy statements during the Entry on Duty (EOD) Briefing and New 
Employee Orientation and all newly promoted supervisors were provided 
EEO and Anti-harassment policy statements; 

o EEO posters were posted throughout the facility and in all field offices; 

o All job announcements carried the anti-discrimination statement; 

o Ensured all supervisors and managers were evaluated on their commitment to 
OIG EEO policies and principles; 

o The Director of EEO reports directly to the Head of the OIG and continues to 
advise and assist organization leaders regarding workforce planning and 
decision-making that impacts the overall workforce population. Additionally, 
she counsels leadership on numerous avenues available to promote and sustain 
an environment free of discrimination; and 

o The EEO Director meets with Human Capital and OGC on a recurring basis to 
share information, review trends impacting employees, and develop strategic 
approaches to address workplace concerns within the. OIG workforce. 

e. Section 724.302(a)(l) would require agencies to report on cases involving Federal 
anti-discrimination and whistleblower protection laws that are pending or resolved 
in Federal courts each fiscal year. 

• There were no new cases this fiscal year. 
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FICATION AND FEDERAL EMPLOYEE 
AlllBllSi llDllNATION AND RETALIATION ACT OF 2002 

{Signed by President Bush on May 15, 2002) 
Public Law 107-174 107th Congress 
AnAd 
To .~.~ Federal agencies be accountable for violations of 
~on and whistleblower protection laws; to require 
tttat ~ Federal agency post quarterly on its public Web site, 
ceFti11i't slal:istlcal data relating to Federal sector equal employment 
oppettlidtty complaints filed with such agency; and for other 
purposes. 
Be It ~ by the Senate and House of Representatives of t he 
11um~ of America in Congress assembled, 
I . Slletn" TITLE; TABLE OF CONTENTS. 
(a) SfWt .--This Act may be cited as the "Notification and 
~ ~yee Antidiscrimination and Retaliation Act of 2002 11

• 

(b) Till>fe of Contents.--The table of contents of this Act is as 
follows: 

• 1. Short title; table of contents. 
M:ut·~·-·IAL PROVISIONS 

$!c. 291. fleJ(nbursement requirement. 
Se€. i&2. Notllkation requirement. 
Sec. 203. Reporting requirement. 
Sec. 204. R..res and guidelines. 
Sec. 2d5. Clar1fication of remedies. 
Sec. 206. Studies by General Accounting Office on exhaustion of 
~~- Jf1!0 ni:arr:::a·Jn Department of Justice costs. •JAL EMPLOYMENT OPPORTUNITY COMPLAINT 

IJlll!lAISURE 
Sec. 38 • Data to be posted by employing Federal agencies. 
SeE:. 302. Dsta to be posted by the Equal Employment Opportunity 
Com~. 
sec. 393v Rules. 

a:l~•liRfA,L PROVISIONS 
SINl. s. 
Cohgf QSS finds that--
( 1) Fedl!Rd agencies cannot be run effectively if those agencies 
practice or to18at.e discrimination; 
(2) ConftEiSS has heard testimony from individuals, including 
re~ of the Natkmal Association for t he Advancement of 
Colored People and the American Federation of Government 
Employees~ that point to chronic problems of discrimination and 
retallatk>n against Federal employees; 
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(3) in August 2000, a jury found that the Environmental Protection 
Agency had discriminated against a senior social scientist, and 
awarded that scientist $600,000; 
(4) in October 2000, an Occupational Safety and Health 
Administration investigation found that the Environmental 
P.rotedion Agency had retaliated against a senior scientist for 
<(sa~ing with that agency on a matter of science and for helping 
~s to carry out its oversight responsibilities; 
{S) ~ have been several recent class action suits based on 
cflsenmination brought against Federal agencies, including the 
Federaf. Bureau of Investigation, the Bureau of Alcohol, Tobacco, 
and firearms, the Drug Enforcement Administration, the 
Imn:tli.@.tJpn and Naturalization Service, the United States Marshals 
~ ttie Department of Agriculture, the United States 
I~n~ Agency, and the Social Security Administration; 
(6) n~ing Federal employees of their rights under discrimination 
and whiStteblower laws should increase Federal agency compliance 
with ttie law; 
(7) requiring annual reports to Congress on the number and 
severiw of discrimination and whistleblower cases brought against 
each Federal agency should enable Congress to improve its 
~-9ver c::ompliance by agencies with the law; and 
(8} r1 ng federal agencies to pay for any discrimination or 
wfiist'{e rower judgment, award, or settlement should improve 
agenc::y accountability with respect to discrimination and 
whistleblower laws. 
$£€. 102., ~E OF CONGRESS. 
It is ~ sense of Congress that--
{l) F~rat agencies should not retaliate for court judgments or 
settlements relating to discrimination and whistleblower laws by 
targetllg. the claimant or other employees with reductions in 
compenSation, benefits, or workforce to pay for such judgments or 
settfements; 
(2) the mission of the Federal agency and the employment security 
of employees who are blameless in a whistleblower incident should 
not be compromised; 
(3) Federal agencies should not use a reduction in force or 
furloughs as means of funding a reimbursement under this Act; 
(4)(A) accountability in the enforcement of employee rights is not 
furthered by terminating--
(i) the employment of other employees; or 
(ii) the benefits to which those employees are 
entitled through statute or contract; and 
(B) this Act is not intended to authorize those actions; 
(S)(A) nor is accountability furthered if Federal agencies react to 
the increased accountability under this Act by taking unfounded 
disciplinary actions against managers or by violating the procedural 
rfghts of managers who have been accused of discrimination; and 
(B) Federal agencies should ensure that managers have adequate 
training in the management of a diverse workforce and in dispute 
resolution and other essential communication skills; and 
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[[Page 116 STAT. 568]] 
(6)(A) Federal agencies are expected to reimburse the General 
Fund of the Treasury within a reasonable time under this Act; and 
{B) a Federal agency, particularly if the amount of reimbursement 
under this Act is large relative to annual appropriations for that 
~ncy, may need to extend reimbursement over several years in 
oriter to avoid--
0) r~ons·in force; 
(ii) futf'augfis; 
(iii) otber reductions in compensation or benefits for the workforce 
of the agency; or · 
(iv) an adverse effect on the mission of the agency . 

. SEC. :193:'• D.EFINJTIONS. 
For purposes of this Act--
(1) the term 11appllcant for Federal employment" means an 
indMdual-apptying for employment in or under a Federal agency; 
(2) the- tenn 11basis of alleged discrimination11 shall have the 
meaAingr gfven such term under section 303; 
(3) the tenn •federal agency• means an Executive agency (as 
defined in- section 105 of title 5, United States Code), the United 
States Postal Service, or the Postal Rate Commission; 
C4J th& teftO •federal employee" means an individual employed in 
OF ~-~}~ederal agency; 
(5}.~ lltormer Federal employee" means an individual 
formeflt-~~yed in or under a Federal agency; and 
(6) tfle t-erm "Issue of alleged dtscrimination" shall have the 
meani~ gl~n such term under section 303. 
~ ~ EFfECFIVE DATE. 
This Ad: and the amendments made by this Act shall take effect on 
the 1st da)I of the 1st fiscal year beginning more than 180 days 
after the date of the enactment of this Act. 
'Pl1FME~ EEMI. EMPLOYEE DISCRIMINATION AND 

$.Ee; JI; EMENT REQUIREMENT. 
(a) Ai'Plteabilicy.--This section applies with respect to any payment 
made in accordance with section 2414, 2517, 2672, or 2677 of title 
28, United States Code, and under section 1304 of title 31, United 
States Code (relating to judgments, awards, and compromise 
settlements) to any Federal employee, former Federal employee, or 
applicant for f.ederal employment, in connection with any 
proceeding brought by or on behalf of such employee, former 
emplOyee, or applicant under--
( 1) any provision of law cited in subsection (c}; or 
(2} any other provision of law which prohibits any form of 
discrimination, as identified under rules issued under section 204. 
(b) Requirement.--An amount equal to the amount of each 
payment described In subsection (a) shall be reimbursed to the 
fund described in section 1304 of title 31, United States Code, out 
of any appropriation, fund, or other account (excluding any part of 
su€h appropriation, of such fund, or of such account available 
[[Page 116 STAT. 569]] 
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for the enforcement of any Federal law) available for operating 
expenses of the Federal agency to which the discriminatory conduct 
involved is attributable as determined under section 204. 
(€) ScOJ>e.--The provisions of law cited in this subsection are the 
foHowing: 
{'1) Semon 2302(b) of title 5, United States Code, as applied to 
dfSCrimiflat0ry conduct described in paragraphs (1) and (8), or 
cfeSerioed in paragraph (9) of such section as applied to 
dfs€riminatory conduct described in paragraphs (l)and (8), of such 
section. 
(2) The pro:visions of law specified in section 2302(d) of title 5, 
06ited States Code. 
Sit. 2&2; N8'RFICATION REQUIREMENT. 
(a) In Generat.--Written notification of the rights and protections 
available. to Federal employees, former Federal employees, and 
~Heaets for Federal employment (as the case may be) in 
t.!tl~~ion ~ the respective provisions of law covered by 
~~ ft)- and {2) of section 20l(a) shall be provided to such 
~yees, former employees, and applicants--
(iJ in aecordance with otherwise applicable provisions of law; or 
~2} if, or to the extent that, no such notification would otherwise be 
~~ed,, in such time, form, and manner as shall under section 
~ tie required in order to carry out the requirements of this 
~on. 
(!'l~-~~Ag an the Intemet.--Any written notification under this 
semon Shaff include, but not be limited to, the posting of the 
Jriformat.fon required under paragraph (1) or (2) (as applicable) of 
subsection (a) on the Internet site of the Federal agency involved. 
(c) Employee Training.--Each Federal agency shall provide to the 
employees of such agency training regarding the rights and 
remedies applk:able to such employees under the laws cited in 
section 201(c) . 
..... 289-: tiifieRTING REQUIREMENT. 
(a} Ann1:1al Report.- -Subject to subsection (b), not later than 180 
d'ays after the end of each fiscal year, each Federal agency shall 
submit to the Speaker of the House of Representatives, the 
President pro tempore of the Senate, the Committee on 
Governmental Affairs of the Senate, the Committee on Government 
Reform of the House of Representatives, each committee of 
ConQress with jurisdiction relating to the agency, the Equal 
E"mplownent Qj:>portunity Commission, and the Attorney General an 
anflual report which shall include, with respect to the fiscal year-
(1) the number of cases arising under each of the respective 
provisions of taw covered by paragraphs (1) and (2) of section 
20l(a) in which discrimination on the part of such agency was 
alteged; 
(2) the status or disposition of cases described in paragraph (1); 
(3) the amount of money required to be reimbursed by such 
agency under section 201 in connection with each of such cases, 
separately identifying the aggregate amount of such 
reimbursements attributable to the payment of attorneys' fees, if 
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any; 
[[Page 116 STAT. 570]] 
( 4) the- number of employees disciplined for discrimination, 
re~J~n,,, harassment, or any other infraction of any provision of 
law rererrect tb in paragraph ( 1); 
(5} th:ef.inal year-end data posted under section 301(c)(l)(B) for 
sue:h-fiseal year (without regard to section 301(c)(2)); 
(6) a detailed description of--
(A) the potiey knplemented by that agency relating to appropriate 
~jj(aa~ adions against a Federal employee who--
(i) ~~nat.ed against any individual in violation of any of the 
taws cite.Et under section 201(a) (1) or (2); or 
(ii) commltted another prohibited personneJ practice that was 
rev:eated in h investigation of a complaint alleging a violation of 
av:y of the raws cited under section 201(a) (1) or (2); and 
{B) with r~eet to each of such laws, the number of employees 
~o ar.e ~pined in accordance with such policy and the specific 
~e af ftie ~nary action taken; 
Qfi((Jr'C;ln~{Y.siS of the information described under paragraphs (1) 
~gh (6} (i\l conjunction with data provided to the Equal 
Emplnwnent epportunity Commission in compliance with part 1614 
of-titre 29r of the Code of Federal Regulations) induding- -
(A) an examination of trends; 
(8) causal anatysis; 
~) ~ KQowledge gained through experience; and 
(~1 any, actions planned or taken to improve complaint or civil 
rigpts programs of the agency; and _ 
(9) aoy a~ustment {to the extent the adjustment can be 
ascertained in the budget of the agency) to comply with the 
r~quirements under section 201. 
(b) Ffr.st Report.--The 1st report submitted under subsection (a) 
s~I in<::lyde for each item under subsection (a) data for each of 
dieYili ~y preceding fiscal years {or, if data are not 
ci~ etft>r av 5 ftScal years, for each of those 5 fiscal years for 
vMr~h ~ta are. available). 
SEE:. BA. RIA.ES AND GUJDEUNES. 
(a) Issuance of Rules and Guidelines.--The President (or the 
designee of the President) shall issue--
(1) rules to carry out this title; 
{2) rules to regulre that a comprehensive study be conducted in 
the exe.::utive branch to detennlne the best practices relating to the 
apf!>rap;Ja(e diSelplinary actions against Federal employees who 
commi~the actions described under dauses (i) and (ii) of section 
203(a)(6){A); and 
(3) based on the results of such study, advisory guidelines 
Incorporating best practices that Federal agencies may follow to 
take such actions against such employees. 
(b) Agency Noltfication Regarding Implementation of Guidelines. -
Not later than 30 days after the Issuance of guidelines under 
subsection (a), each Federal agency shall submit to the Speaker of 
the House of Representatives, the President pro tempore of the 
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Senate, the Equal Employment Opportunity 
[[Page 116 SfAT. 571]] 
Commission, and the Attorney General a written statement 
specifying in detail--
{1) whether such agency has adopted and will fully follow such 
guidelines; 
{2) if suc;b ~ncy has not adopted such guidelines; the reasons for 
tfie faifure to adopt such guidelines; and 
(3) if sueh agency will not fully follow such guidelines, the reasons 
for the dedsion not to fully follow such guidelines and an 
~fanatfon of the extent to which such agency will not follow such 

ldelin~ . 
.. Gt'.ARIFICATION OF REMEDIES. 

CO'iisistent With Federal law, nothing In this title shall prevent any 
Feijeriitt ernpl'oyee, former Federal employee, or applicant for 
Fef;[e@J ~lo.yment from exercising any right otherwise available 

er laws of the United States. 
~-mES BY 8l!llERAL ACCOUNnNG OFFICE ON 

OF ADMINISfRATIVE REMEDIES AND ON 
iiiilENT OF CERTAIN DEPAR1MENT OF JUSTICE 

(a) Sbldy on Exhaustion of Administrative Remedies.-
(1) s~ .. --
{A) In ~neaal.--Not later than 180 days after the date of 
e~ of this Act, the General Accounting Office shall conduct 
a study reaating to the effects of llmlnatlng the requirement that 
FetlSttat e8'P.loyees aggrieved by violations of any of the laws 
~tMdel- section 201(c) exhaust administrative remedies 
belOfe 'Mftg complaints with the Equal Employment Opportunity 
Commission. 
(B) ConteAts.--The study shall include a detailed summary of 
matteis investigated, information collected, and conclusions 
formut~ that lead to determinations of how the elimination of 
such ~ent will--
(i) ~ handling of allegations of such violations within Federal 
agenci~ and will streamline the complaint-filing process; 
(ii) affed: the workload of the Commission; 
(iii) affect established alternative dispute resolution procedures in 
such agencies; and 
(iv) affect ahy other matters determined by the General Accounting 
Offk:e to be appropriate for consideration. 
(2) Report.--Not later than 90 days after completion of the study 
required by paragraph (1), the General Accounting Office shall 
sl:li)fAitstQ the Speaker of the House of Representatives, the 
President pro tempore of the Senate, the Equal Employment 
Opport.unlty Commission, and the Attorney General a report 
cotitairdng the information required to be included in such study. 
(I>) ~ en Ascertainment of Certain Costs of the Department of 
Justice In Defending Discrimination and Whistleblower Cases.--
(1) Study.--Not later than 180 days after the date of enactment of 
this Act, the General Accounting Office shall conduct a study of the 
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methods that could be used for, and the extent of any 
administrative burden that would be imposed on, the Department 
oJ Justi<::e to ascertain the personnel and 
[[Pagg 116 STAT. 572]] 
adTni~e costs incurred in defending in each case arising from 
a proceecftng identified under section 201(a) (1) and (2). 
(2} R~rt.--Not later than 90 days after completion of the study 
f ui '*.paragraph (1), the General Accounting Office shall 

o:lfie Speaker of the House of Representatives and the 
tempore of the Senate a reP.ort containing the 

f<?!9lltf€llb required to be included in the study. 
(c) S ies on Statutory Effects on Agency Operations.--
(1) rn get'M!ral.--Not later than 18 months after the date of 
enactment of this Act, the General Accounting Office shall conduct-

!iliflli&fV of the length of time Federal agencies used to 
cem M\lbursements of payments described under 
sUb~~ (A); and 
(£) e:~s that assist in making detenninations on how the 
reimhtff'S9fnents of payments described under subparagraph (A) will 
affect--
Ci) the operations of Federal agencies; 
(ii) fund'S appropriated on an annual basis; 
(it} eiri,pJQ)e! relations and other human capital matters; 
(Jv) settlements; and 
(v) any other matter determined by the General Accounting Office 
to be af)l>Jt>priate for consideration. 
(3) Reports.--Not later than 90 days after the completion of each 
stutfy under paragraph (1), the General Accounting Office shall 
submit a ~rt on each study, respectively, to the Speaker of the 
H'Ouse of ~ntatives, the President pro tempore of the Senate, 
the €'""~ on Governmental Affairs.of the Senate, the 
Qj~ on Government Reform of the House of 
Rf;!p~s, and the Attorney General. 
(d) S~ on Administrative and Personnel Costs I ncurred by the 
Departifient of the Treasury. - -
(1) In generat.--Not later than 1 year after the date of enactment 
of this Act, the General Accounting Office shall conduct a study on 
the extent of any administrative and personnel costs incurred by 
the Department of the Treasury to account for payments made in 
accordance with section 2414, 2517, 2672, or 2677 of t itle 28, 
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United States Code, and under section 1304 of title 31, United 
States Code-, as a result of--

(A this1· and 
{&) ~ traets Dispute Act of 1978 (41 U.S.C. 601 note; Public 
Law 95- ~-
{2) ReppJ'l --Not later than 90 days after the completion of the 
s.t;qdy u~ paragraph (1), the General Accounting Office shall 
submit a report on the study to the Speaker of the 
[EPa~ ll& STAT. 573]] 
H'"ouse o tatives, the President pro.tempore of the Senate, 
the €a e on Governmental Affairs of the Senate, the 
E:>0m • on Government Reform of the House of 

· es, and the Attorney General. 
EMPLOYMENT OPPORTUNITY COMPLAINT 

1£BISURE 
M"FA TO BE POSTED BY EMPLOYING FEDERAL 

-~1.--Each Federal agency shall post ori its public Web 
-

1-tfine, form, and manner prescribed under section 303 
nee with the requirements of this section}, summary 
~ retating to equal employment opportunity 
(i~ with such agency by employees or former 
Of, or applicants for employment with, such agency. 

{ f.) fo~fJHlt Requirements.--The data posted by a Federal agency 
~ ttiiS section shall Include, for the then current fiscal year, the 
~ng: 
(1) The number of complaints filed with such agency in such fiscal 

~"1f.e number of individuals filing those complaints (including as 
the asent of a class). 
{:i3e number of individuals who flied 2 or more of those 
c aints. 
~ e number of complaints (described in paragraph (1)) in 
wnm~eadl of the various bases of aHeged discrimination is alleged. 
(SJ The number of complaints {described in paragraph (1)) in 

= eath of the various issues of alleged discrimination is 
d. 

{6} The average length of time, for each step of the process, it is 
tatdl)g sudl agency to process complaints (taking into account all 
complairilS periding for any length of time in such fiscal year, 
whether first fifed in such fiscal year or earlier). Average times 
ul'lder thrs paragraph shall be posted--
~) fur all such complaints, 
(B) fbr all sum complaints in which a hearing before an 
aditditisll:.dve jUdge of the Equal Employment Opportunity 
CommisSl>9 is AOt requested, and 
(C) tor all- SUc:h comptaints in which a hearing before an 
admlillsll'atlve judge of the Equal Employment Opportunity 
ConitnisslOn is requested. 
(7) The total number of final agency actions rendered in such fiscal 
year tnvolvfng a finding of discrimination and, of that number--
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(A) the number and percentage that were rendered without a 
hearing before an administrative judge of the Equal Employment 
Opportunity Commission, and 
(B) the number and percentage that were rendered after a hearing 
before ao administrative judge of the Equal Employment 
~lfuttlty G:ommission. 
{.8) E>f'the total number of final agency actions rendered in such 
fWeal YE@F involving a finding of discrimination--
Ef P'~e :i:i6 srAT. 574]] 
(A) the number and percentage involving a finding of discrimination 
based on each of the respective bases of alleged discrimination, 
and 
(B) of the number specified under subparagraph (A) for each of the 
resp~ bases of alleged discrimination--
0) the number and percentage that were rendered without a 
h"eaq before an administrative judge of the Equal Employment 
QpportUhity Commission, and 
(ii) the n~~r and percentage that were rendered after a hearing 
before an administrative judge of the Equal Employment 
Q.p~ffi:tnity' €ommission. 
(9)' Of. the total number of final agency actions rendered in such 
~year i lJ.olviflg a finding of discrimination--
{A) tile AUm:oer and percentage involving a finding of discrimination 
in eonnedion with each of the respective issues of alleged 
Qjscrifflfnation, and 
(B) a( t'he number specified under subparagraph (A) for each of the 
r~ve issues of alleged discrimination--
(i) the ntifni>er and percentage that were rendered without a 
heari 9 ~ore an administrative judge of the Equal Employment 
0pporfunify Commission, and 
(ii) the nuritber and percentage that were rendered after a hearing 
before an administrative judge of the Equal Employment 
Opportunity Commission. 
(10)(A) Of the total number of complaints pending in such fiscal 
year (as described in the parenthetical matter in paragraph (6)), 
the number that were first filed before the start of the then current 
fiscal year. 
(B) With respect to those pending complaints that were first filed 
before the start of the then current fiscal year--
(i) the number of individuals who filed those complaints, and 
(H) the number of those complaints which are at the various steps 
of the complaint process. 
(G:) Of,the total number of complaints pending in such fiscal year 
(as described in the parenthetical matter in paragraph (6)), the 
total number of complaints with respect to which the agency 
vrotated the requirements of section 1614.106(e)(2) of title 29 of 
the Code of Federal Regulations (as in effect on July 1, 2000, and 
amended from time to time) by failing to conduct within 180 days 
of the filing of such complaints an impartial and appropriate 
investigation of such complaints. 
(c) Tfming and Other Requirements.--

~------~~~~-
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(1) Current year data.--Data posted under this section for the then 
eurrent ~I ~ear shall inctude both--
(~ IAterim year-to-date data, updated quarterly, and 
(B} ftnal year-end data. 
(2) E>ata for prior years. --The data posted by a Federal agency 
uriit&Pthi$ sedion for a fiscal year (both interim and final) shall 
indild¥ for eaCh Item under subsection {b), such agency's 

~year-end data for each of the 5 immediately 
:asr.at: years (or, if not available for all 5 fiscal years, for 

many. of those 5 fiscal years for which data are available). 
ij ~T. 575]] 
~-~YO BE POSTED BY THE EQUAL EMPLOYMENT 
A COMMISSION. 

In G~eral.--The Equal Employment Opportunity Commission 
on its "public Web site, in the time, form, and manner 

.. ~·.·-·....,,~r section 303 for purposes of this section, summary 
~-~relating to--
llUJgs.~uested before an admtnistrative judge of the 

mlJ•llSS.l§i\ on complaints described in section 301, and 
~JS filed with the Commission from final agency actions on 

- ts deScribed in section 301. 
11.•uirements. --The data posted under this section 
~ct to the hearings and appeals described in 
@>. iAclude summary statistical data corresponding to 

mft!ietf·· tn paragraphs (1) through (10) of section 301(b), 
anlsna be slibject to the same timing and other requirements as 
set Alrth in section 301(c). 
(e CO<>rdlnation.--The data required under this section shall be in 
ail(llOn. to the data the Commission is required to post under 
settten 301 as an employing Federal agency. 

38s..RUtES. 
The ~at Emptoyment Opportunity Commission shall issue any 
rules necessary to carry out this title. 
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Equal Employment Opportunity Data Posted Pursuant to the No Fear Act 
Office of Inspector General 
. EEO Complaint Activity 

Fourth Quarter Data 
FYEND2012 . 

September 30, 2012 

Sex 1 3 1 5 2 

Disability 2 1 3 1 

Age 2 2 3 5 1 

Retaliation 0 0 2 6 2 

Other 0 0 0 0 0 

Appointment/Hire 0 0 0 0 

Assignment of Duties 0 1 0 3 0 

Awards 0 0 2 0 

Conversion to Full-time 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 

3 

2 

2 

3 

0 

0 

0 

0 

0 

0 

1 



-----------------------------
I Reprimand I 0 I 0 I 0 I 2 I 0 I 1 

-
Suspension 0 0 0 0 0 0 

Removal 0 0 1 0 0 0 

Other l 0 0 0 0 0 

Duty Hours 0 0 0 1 1 0 

Evaluation Appraisal 3 1 2 6 l 2 

Examinationffest 0 0 0 I 0 0 0 

Harassment 

Non-Sexual 2 1 1 6 o· 3 

Sexual 0 0 0 1 1 0 

Medical Examination I 0 0 0 0 0 0 

Pay 0 0 0 1 0 1 

Promotion/Non-Selection l 1 0 3 0 0 

Reas.signment 
. 

Denied 1 0 0 0 0 1 

Directed 0 0 0 0 0 1 

onable Accommodation 1 0 0 0 1 2 

Reinstatement 0 0 0 0 0 0 

Retirement 1 0 0 0 0 0 

Termination 1 0 0 0 1 0 

Terms/Conditions of Employment 0 0 0 0 0 0 

Time and Attendance 0 0 0 1 0 1 

Training 0 0 0 2 0 1 

Other 2 2 2 5 2 8 
2012 (Medical information; PIP; Constructive I i 

discharge; Redo work; Excluded from meetings; ,, 
Mgr. discussed appraisal with employees; relocated I:' 
to smaller work space; Derogatory Comment) 
2011 (Performance Improvement Plan & Weekly 
progress meetings) 
2010 (Not allowed to rotate; Derogatory comment; 
Did not Act as Project Manager; Inappropriate 
Comments; Performance Improvement Plan; Sick 
Leave) I• 

2009 (Discriminatory Remarks and Transferred to 
Ir 

another Directorate) 
008 (Disparate treatment and medical info known) 

2 

Ii 
I! 

-



All complaints pending in Investigative Stage 1614.704(£)(1) 3 144 

All complaints pending in Final Agency Action Stage 0 0 

All complaints pending in which Hearing was not requested 1614.704(£)(2) 0 0 

Time in Investigation Stage 0 0 

Time to issue Final Agency Action 0 0 

All complaints pending in which a Hearing was requested 1614.704(£)(3) 3 584 

Time in Investigation Stage 0 0 

Time to issue Final Agency Action 285 

Total Number Findings 704(h)(l) 0 0 0 0 0 0 1 100% 0 0 0 0 

Without Hearing 704(h)(2) 0 0 0 0 0 0 0 0 0 0 0 0 

With Hearing 704(hX3) 0 0 0 0 0 0 1 100% 0 0 0 0 

ber Findings Rendered Without Hearing 0 000 0 00 0 0 0 0 0 
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704(i)(2) 

Number Findings Rendered After Hearing 704(iX3) 0 0 0 0 0 0 1 100% 0 0 0 0 

ce 0 00 0 0 0 0 0 0 0 0 0 

Color 0 00 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 0 0 

National Origin 0 00 0 0 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 0 O· 0 0 0 0 

Disability 0 0 0 0 0 0 100% 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

indings Without Hearing 704(j)(2) 0 0 0 0 0 0 0 0 0 0 0 0 

Findings After Hearing 7040)(3) 0 0 0 0 0 0 1 100% 0 0 0 0 

Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 0 0 0 0 0 0 

Conversion to Full-time 0 o o o o lo o 0 0 0 0 0 

Disciplinary Action 0 0 0 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 

113xiuniJ.ll8tionffest 0 0 0 0 0 0 0 0 0 0 0 0 
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Harassment 0 0 0 0 0 0 I 0 I 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 lo 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay 0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 

Reassignment 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 1 50% 0 0 0 0 

Reinstatement O· 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 0 0 0 0 

Total complaints from previous Fiscal Years 704(kXl) 1 2 2 1 5 3 

Total Complainants 704(k)(2) l 2 2 4 3 

Number complaints pending: 704(k)(3) 

Inv~stigation 0 0 0 0 0 0 

ROI issued, pending Complainant's action 0 0 0 0 0 0 

Hearing 1 2 2 1 4 3 

Final Agency Action 0 0 0 0 0 0 

Appeal with EEOC Office of Federal Operations 0 0 0 0 1 0 
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Number Pending Completion of Investigation 0 0 0 0 0 0 

Pending Investigations Over Required Time Frames 0 0 0 0 0 0 

Last update was on October 31, 2012 
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·.·~ · 
INSPECTOR GENERAL 
DEPARTMENT OF DEFENSE 

400 ARMY NAVY DRIVE 
ARLINGTON, VIRGINIA 22202-4704 

INSPECTOR GENERAL INSTRUCTION 1400.4 

DISCIPLINARY AND ADVERSE ACTIONS 

FOREWORD 

June 5, 2006 

This Instruction sets forth the overall disciplinary and adverse actions policies, 
P!OCedures and responsibilities for the Department of Defense Office of Inspector G~neral 
(DoD 010). As such, it serves as the guide to implement and manage an effective and efficient 
disciplinary program. 

In keeping with the goals and objectives of the Vice President's National Performance 
Review, September 1993, the II1struc~ion has been streamlined to incorporate only the essential 
elements necessary to manage the program. Exceptions to the policies and procedures contained 
in this Instruction are not authorized without prior approval of the Assistant Inspector General 
for Administration and Management. 

Requests for clarification to policy in this Instruction should be forwarded to the 
Department of Defense, Office of Inspector General, Human Capital Advisory Services, 
400 Army Navy Drive, Arlington, Virginia 22202-4704. The issuance of supplements to the 
Instruction is prohibited unless approved and published by the Director, Human Capital 
Advisory Services. 

FOR THE INSPECTOR GENERAL: 

~ 
Stephen D. Wilson 
Assistant Inspector General for 
Administration and Management 
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CHAPTER! 
INTRODUCTION 

A. Purpose. This Instruction implements the provisions of the reference in paragraph B and 
provides guidance to managers contemplating action to deal with misconduct or inefficiency on 
the part of an employee. 

B. Reference. Title 5, Code of Federal Regulations (Part 752) 

C. Cancellation. This Instruction supersedes IGDR 1400.4, "Disciplinary and Adverse 
Actions", December 30, 1994. 

D. Applicability and Scope. The provisions of this Instruction apply to the offices of the 
Inspector General, the Principal Deputy Inspector General, the Deputy Inspectors General, the 
Assistant Inspectors General who report directly to the Inspector General, and the Director, 
Equal Employment Opportunity, hereafter referred to collectively as the OIG Components. 

E. Policy 

1. When an employee's conduct or capabilities do not promote the efficiency of the 
Federal service, corrective action must be initiated promptly in accordance with the policy and 
procedures outlined in this Instruction. 

2. In deciding whether to take an action under this Instruction, there may be no 
discrimination against an employee for political beliefs, marital status, handicapping condition, 
sex, race, religion, color, national origin, age, or other non-merit factors. 

3. Normally, a progression of disciplinary measures is applied in an effort to correct an 
employee's miscop.~uct. When formal disciplinary action is taken, it should be the minimum that 
likely will correct the misconduct with the penalty increasing if the misconduct continues. 

F. Responsibilities 

1. The OIG Component Heads are responsible for: 

a. Ensuring that actions are taken only to promote the efficiency of the service. 

b. Ensuring that each case is processed promptly and fairly and that discipline is 
applied uniformly. 

2. The Director, Human Capital Advisory Services is responsible for: 

a. Managing the program effectively. 

b. Providing technical advice and assistance to all levels of management. 

. 3 
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c. Drafting disciplinary actions for supervisory signature. 

d. Providing technical advice to employees regarding their rights. 

e. Maintaining records of disciplinary actions and preparing required reports. 

3. Supervisors are responsible for: 

a. Monitoring employee conduct and initiating appropriate action in a timely, fair, 
and impartial manner. 

b. Setting a good example by their own conduct and communicating to employees 
standards of conduct and expectations regarding conduct and performance. 

c. Referring employees to the Employee Assistance Program as appropriate under 
IG Instruction 1426.1. 

d. Consulting with the Workforce Relations Division prior to initiating action in 
accordance with this Instruction. 

4. Employees are responsible for: 

a. Conducting themselves, on and off duty, in a manner that will ensure their 
conduct does not reflect adversely on the OIG. 

b. Complying with the Standards of Conduct as prescribed in DoD Directive 5 5 00. 7, 
"Standards of Conduct," August 30, 1993. 

c. Following on-the-job work rules and directives from higher management. 
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CHAPTER2 

ACTIONS 

A. Tvoes of Actions 

1. Informal Actions. Informal actions include such things as oral 
counseling/admonishment,. a notice of caution (warning) (deficiency), and notice of requirement. 
The Workforce Relations Division should be contacted for advice and assistance before initiating 
any informal action. 

a. Oral counseling/admonishment is a face-to-face meeting between the supervisor 
and the employee where the supervisor discusses inappropriate behavior and puts the employee 
on notice that formal disciplinary action will be initiated if the misconduct is repeated. It is used 
generally in situations of a minor nature or when the employee was not given clear notice of 
rules, requirements, etc. The supervisor should make an informal record of the date of the 
discussion and the subjects covered. 

b. Notice of caution (warning) (deficiency) is a written equivalent of the oral 
counseling/admonishment and is used in cases where the supervisor should establish a written 
record of unacceptable behavior. The notice should cite what is believed to be unacceptable, the 
expected improvement, and what may be the consequences of continuing the cited behavior, i.e., 
disciplinary action up to and including removal from Federal service. Since the notice is 
informal, it will not be included in the employee's official personnel file. It may be used to 
support formal disciplinary action by showing that the employee had been placed on notice of 
expected behavior. · 

c. Notice of requirement is a· written notice that not only cites the unacceptable 
behavior and the consequences of continuing such behavior but places certain restrictions on the 
employee. Most often notices of that type involve leave restrictions, i.e., a requirement to 
provide proof of incapacitation or a bonafide emergency in the case of an employee who -uses 
excessive amounts of unscheduled leave. A notice of requirement is not filed in the employee's 
official personnel file but may be used to support/enhance formal disciplinary action by showing 
that the employee had been placed on clear notice of exp'ected behavior and that the employee 
failed to follow specific written instructions. 

2. Formal Actions. Formal actions consist of official reprimands, suspensions, 
demotions, and removals. Those actions may not be taken without coordinating the. action with 
the Workforce Relations Division. Formal disciplinary action is initiated u~ually by the 
immediate supervisor of the employee being disciplined. With the exception of official 
reprimands, all formal disciplinary actions are two-step actions, with a proposing official 
(normally the first level supervisor) and a deciding official (normally the next level supervisor). 
The deciding official may uphold, mitigate, or fail to uphold a proposed action. A deciding 
official may not enhance a penalty. 

5 
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a. Official Reprimand. Disciplinary action for misconduct given to an employee in 
a letter/memorandum for a violation of a rule of conduct, regulation, official instruction, or 
particular responsibility. A copy of the letter/memorandum will remain in the employee's 
official personnel file for a specified period oftime, not to exceed 2 years or until the employee 
leaves the OIG, whichever comes first. 

· b. Suspension. A temporary, enforced absence from duty in a nonpay status for a 
specified number of days that may be imposed as a penalty for significant misconduct. An 
indefinite suspension, which is relatively rare, places an employee in a nonpay and nonduty 
status pending an investigation, inquiry, or further action. The indefinite suspension continues 
for an indeterminate period of time and ends with the occurrence of the pending conditions set 
forth in the notice of action. There must be a legitimate reason for keeping the employee away 
from the worksite for an indeterminate period of time. 

c. Reduction in Grade or Pay. A reduction in grade or pay for misconduct or 
inefficiency is imposed normally in lieu of removal. Such action is appropriate only where it can 
be determined that the employee has skills and abilities to perform the duties of a lower graded 
position in a satisfactory manner and the organization can use those skills at a lower grade. 

d. Removal. An action that removes the employee from his/her position and from 
the Federal service. Sin~e that is the most severe type of action, the facts and circumstances in 
the case must support the conclusion that the employee clearly has demonstrated unsuitability for 
continued employment or an unwillingness or refusal to conform to the rules of conduct expected 
of a Federal employee. 

B. Basis of the Action. Disciplinary/adverse actions can be taken only for such cause as .will 
promote the efficiency of the service. To meet that standard, an action must meet four basic 
criteria. First, the charges or re~ons on which the action is based must be clearly stated. 
Second, there must be proof of the specific reasons or charges that form the basis for the action 
by a preponderan~e of the evidence. Third, there must be a connection or "nexus" between the 
charges and promotion of the efficiency of the service. Finally, the penalty chosen must be 
appropriate under the circumstances. 

C. Non-disciplinary Adverse Actions. Certain kinds of adverse actions are considered non
disciplinary in nature. For example, separation for physical or mental inability to perform the 
duties of the position, failure to maintain a condition required for employment (such as loss of a 
security clearance), or lack of work or funds necessitating a furlough. 

D. Selection of Penalty. In selecting a penalty, all of the specific circumstances of the case 
should be taken into account. The penalty must be proportional to the offense and imposed with 
consistency and equity. In cases where an employee has engaged in acts of misconduct directly 
related to the OIG mission, the supervisor should consider proposing removal for the first 
offense unless substantially mitigating circumstances exist. Past offenses may form the basis for 
proposing a higher penalty for subsequent offenses. The offenses need not be identical.or similar 
in nature. After review of all the evidence, the human re~ources (employee relations) specialist 
will advise the proposing official of the appropriate penalty, as well as any appropriate 
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altematjve corrective action. In the case of Douglas v. Veterans Administration, 5 MSPB 313 
(1981), the Merit Systems Protection Board enumerated 12 factors which it considered relevant 
when determining the reasonableness of a disciplinary action: Those factors, commonly referred 
to as the "Douglas Factors," are accepted widely, and their use assures not only that actions taken 
are fair and equitable, but additionally that the action can withstand the scrutiny of a third party, 
such as an administrative law judge. All of the relevant factors listed below shall be considered 
before taking formal disciplinary action. 

1. The nature and seriousness of the offense and its relation to the employee's duties, 
position, and responsibilities, including whether the offense was intentional or technical or 
inadvertent, or was committed maliciously or for gain, or was frequently repeated. 

2. The employee's job level and type of employment, including supervisory or fiduciary 
role, contacts with the public, and prominence of the position. 

3. The employee's past disciplinary record. 

4. The employee's past work record. 

5. The effect of the offense on the employee's ability to perform at a satisfactory level. 

6. Consistency of the penalty with those imposed on other employees for the same or 
similar offense in like or similar circumstances. 

7. Consistency of the penalty with agency table of penalties (if one exists). 

8. The notoriety of the offense and its impact on the reputation of the agency. 

9. The clarity with which the employee was on notice of any rules that were violated in 
committing the offense. 

10. Potential for the employee's rehabilitation. 

11. Mitigating circumstances surrounding the offense. 

12. The adequacy and effectiveness of alternative sanctions to deter such conduct in the 
future by the employee or others. 

E. Procedures. Federal law and regulations require that mandatory procedural steps be 
followed when taking disciplinary or adverse action against an employee. Failure to adhere to 
those procedural requirements may lead to reversal of an action on its appeal without 
consideration of the merits of the case. Before initiating a disciplinary or adverse action, the 
su,Pervisor must investigate the incident, obtain witness statements, and any other documentation 
relating to the misconduct. TQat should include an· explanation, written or oral, from the 
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employee. If the supervisor personally witnesses the misconduct, he or she should prepare a 
memorandum for the record summarizing the incic;lent. All pertinent information gathered 
during the course of the investigation will be forwarded to the Workforce Relations Division for 
review and preparation of the appropriate action. 

F. Reauirements for Informal/Formal Action 

1. A notice of caution will: 

a. Specify the reason(s) for its issuance. 

b. State that future misconduct may lead to formal disciplinary action. 

c. State that it is neither grievable nor appealable. 

d. State that it will not be made a matter ofrecord in the employee's official 
personnel file. 

e. State the length of time the supervisor will maintain a copy. 

2. A notice of requirement will: 

a. Specify the reason(s) for its issuance. 

b. Specify the specific requirement(s) the employee must meet. 

c. State the length of time it will remain in effect. 

d. State that failure to meet a requirement may lead to disciplinary action. 

e. State that it will not be counted as a prior offense when determining a penalty, but 
may be applied as an aggravating factor in determining a penalty should an offense subsequently 
occur. 

f. Specify the employee's right to file a grievance. 

3. An official reprimand will: 

a. Describe the offense in sufficient detail to facilitate a reasonable understanding of 
the basis for issuance. 

b. If applicable, include reference to any past counseling or other attempts to correct 
the employee's behavior. 

c. Provide a warning that any recurrence of misconduct will result in a more severe 
disciplinary action. 
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d. Include a statement that a copy of the letter ofreprimand will be placed in the 
employee's official personnel file for a period not to exceed 2 years or when he or she leaves the 
OIG, whichever occurs first. 

e. Specify the employee's right to file a grievance. 

4. Suspensions of 14 days or less require: 

a. A written notice of proposed action, stating: 

(1) The specific reason(s) for the proposed action. 

(2) The name and title of the deciding official who has been designated to hear 
an oral reply and/or receive the written reply. The official must be in a higher position than the 
official who proposed the action, unless the Inspector General issued the advance notice, in 
which case the Inspector General may also issue the decision. 

(3) The right to review and/or have a representative review the material relied 
on to support the reason(s) given in the notice of proposed suspension. 

( 4) A reasonable amount of official time, normally not more than 4 hours to 
review the material, secure affidavits, and prepare an answer, if the employee is otherwise in an 
active duty status. Arrangements for the use of official time must be made in advance with the 
immediate supervisor. 

(5) Ten calendar days to answer orally and/or in writing and to furnish 
affidavits and other documentary evidence in support of the answer, including medical 
documentation to support any medical or handicapping condition alleged to have caused or 
contributed to the reason(s) for the proposed action. 

(6) The right to be represented by an attorney or other reprove. An employee's 
choice of representative may be disallowed if such representation results in a conflict of interest 
or position. 

(7) The right to request an extension of the time limit allowed for a reply to be 
considered by the official designated to accept the response. 

(8) A statement that a written decision will be issued at the earliest practical 
date after the employee's reply, if any, or after the time allotted to rely has expired. 

b. A written notice of decision, which: 

(1) Considers only the reasons specified in the notice of proposed action. 
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(2) Considers any oral/written replies by the employee and/or the employee's 
representative made to the designated official. 

(3) Specifies the reason(s) for the decision. 

(4) Is signed by the designated deciding official. 

(5) Is delivered to the employee before the effective date of the suspension. 

(6) Specifies the employee's grievance rights. 

5. Removal, suspension for more than 14 days, demotion, or furlough for 30 days or 
less require: 

a. A written notice of proposed action, which provides: 

(1) At least 30 days advance written notice. 

(2) The specific reason(s) for the proposed action. If the action is a furlough, 
the notice must state the reason(s) for the furlough and the basis for selecting the employee if all 
individuals in the employee's competitive level are not being furloughed. 

(3) The name and title of the deciding official designated to hear an oral reply 
or to receive a written reply. The official so designated must be an official in a higher position 
than the official who proposed the action, unless the Inspector General issued the advance notice, 
in which case the Inspector General may also issue the decision. 

(4) The right to review and/or to have a representative review the material relied 
on to support the reason(s). 

(5) A reasonable amount of official time, normally not more than 8 hours to 
review the material, secure affidavits, and prepare an answer, if the employee is otherwise in an 
active duty status. Arrangements for the use of official time must be made in advance with the 
immediate supervisor. 

(6) Ten calendar days to answer orally and/or in writing and to furnish 
affidavits and other documentary evidence in support of the answer, including medical 
documentation to support any medical or handicapping condition alleged to have caused or 
contributed to the reason(s) for the proposed action. 

(7) The right to be represented by an attorney or other representative. An 
employee's choice of representative may be disallowed if such representation results in a conflict 
of interest or position. 

(8) The right to request an extension of the time limit allowed for a reply to be 
considered by the official designated to accept the response. 
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(9) A statement that a written decision will be issued at the earliest practical 
date after the employee's reply, if any, or after the time allotted to rely has expired. 

b. A written notice of decision, which: 

(1) Considers only the reasons specified in the advance written notice. 

(2) Considers any answer the employee and/or the employee's representative 
made to the deciding official. 

(3) Specifie~ the reasons for the decision. 

(4) Is delivered to the employee on or before the effective date. 

(5) Specifies the employee's right to appeal to the Merit Systems Protection 
Board. 

c. These are two exceptions to the requirement for 30 days advance notice: 

(1) Emergency furlough, which is defined as a furlough necessitated by 
"unforeseeable circumstances, such as sudden breakdowns in equipment, acts of nature, or 
sudden emergencies requiring immediate curtailment of activities." The prov.ision waives both 
the requirements for advance notice and the right to answer in such cases. The employee is 
entitled, however, to appeal where appropriate, or to grieve. 

(2) Crime provision, which is when the agency has reasonable cause to believe 
that an employee has committed a crime for which a sentence of imprisonment may be imposed. 
"Reasonable cause to believe" is not established by the mere fact either of an arrest or an 
ongoing agency investigation of possible. criminal misconduct. A criminal indictment will 
usually constitute reasonable cause. However, caution must be exercised before proposing an 
action under the crime provision. Under the provision, an employee is required to furnish an 
answer, including affidavits and other documentary evidence, within 7 calendar days. 

G. Supporting Evidence. Because management bears the burden of proof in disciplinary 
matters, it is important that disciplinary actions, whether formal or informal, be well 
documented. Such documentation includes memoranda for the record of counseling sessions 
and/or incidents giving rise to the discipline, copies of time and attendance resorts, medical 
certificates, letters of warning, investigator reports, witness statements, etc. A disciplinary action 
must be supported by a preponderance of the evidence, which is defined as the "degree of 
relevant evidence which a reasonable person, considering the record as a whole, would accept as 
sufficient to find that a contested fact is more likely to be true than untrue." 

H. Status During Notice Period. Under ordinary circumstances, employees will remain in a 
duty status in their regular positions during the advance notice period. Other options, e.g., 
voluntary use of leave, reassignment, detail, etc., may be appropriate in a given situation. If all 
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other options have been explored and found not feasible, the employee may be excused from 
duty, without charge to leave or loss of pay, during the notice period: Excused absen~e for this 
purpose should be used only in those rare circumstances where the retention of the employee in 
an active duty status during the notice period may pose a threat to the employee or others, result 
in loss of or damage to Government property, or otherwise jeopardize Government interests. 
Care should be exercised to use the minimum amount of excused absence necessary in any 
individual situation. 

I. Special Considerations 

1. If a supervisor suspects that an employee has a personal or medical problem that is 
impacting on the employee's conduct or performance, the employee should be encouraged to use 
the Employee Assistance Program. While it is not the responsibility of the supervisor to 
diagnose an employee's problem, it is his or her responsibility to recognize that a problem exists 
and to assist the employee in overcoming a problem that adversely impacts on the employee's 
conduct or performance. 

2. Should an employee respond to counseling or discipline by asserting a medical 
condition, the supervisor should request medical documentation to support the assertion. The 
Workforce Relations Division will prepare the request for medical information. Once received, 
the medical information will be reviewed by a Department of Defense physician who will 
interpret the medical information and its significance. After the medical information has been 
closely reviewed, the supervisor, with assistance from the Workforce Relations Division, must 
decide how to proceed. 

J. Records. The Workforce Relations Division will maintain the official agency files on all 
disciplinary and adverse actions. Those files will be kept apart from the official personnel file. 
If the employee appeals an action to the Merit Systems Protection Board, the record shall be 
furnished to the employee and to the Me~t Systems Protection Board. 
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Office of the Chairman 

1615 M Street, NW 
Washington, DC 20419-0002 
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Chairman 

March 30, 2013 
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The U.S. Merit Systems Protection Board (MSPB) is pleased to submit this annual report 

for Fiscal Year 2012, in accordance with Section 5, Part 724 of the Code of Federal Regulations 
(5 C.F.R. § 724) and Section 302 of Title II of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act (No FEAR Act). 

The MSPB is an independent, quasi-judicial agency established to protect Federal merit 
systems and the rights of individuals within those systems. MSPB carries out its statutory 
responsibilities and authorities primarily by adjudicating individual employee appeals, 
conducting merit systems studies, and reviewing significant actions of the Office of Personnel 

Management. 

As Chairman, I remain firmly committed to Equal Employment Opportunity (EEO), 
Diversity, and Inclusion. I also believe that MSPB has a special obligation, as the guardian of 

the merit systems, to ensure that our workplace is free from discrimination and reprisal. This is 
reflected in our agency policies and practices, as well as in our Strategic Plan for 2012-2016. 

I am pleased to report that during Fiscal Year 2012, MSPB's EEO complaint activity 
continues to remain low. I believe our low complaint activity is based on our commitment to 
alternative dispute resolution as a means to resolve conflict, the visibility of the Office of Equal 
Employment Opportw1ity, and our proactive efforts to encourage dialogue on EEO/Diversity 
issues through robust commemorative event programming. I am also pleased to share with you 

that our 2012 Employee Viewpoint Survey questions relating to EEO and Diversity continue to 
be higher than the small agency average for the second year in a row. I believe these positive 
results are directly related to the pro-active efforts of our EEO Program. 



During FY 2013, I will continue to promote Equal Employment Opportunity and 
Diversity and connect it to our important mission. Based on our successes in FY 2012, I am 
confident that MSPB's complaint activity will remain low in Fiscal Year 2013. 

Should you require additional information regarding this report, please feel free to 
contact our Office of Equal Employment Opportunity at 202-254-4405. 

Respectfully, 

Susan Tsui Grundmann 



U.S. Merit Systems Protection Board 

No FEAR Act Annual Report to Congress 
For Fiscal Year 2012 



U.S. Merit Systems Protection Board (MSPB) 
Annual Report on the No FEAR Act 

Fiscal Year 2012 

In accordance with 5 C.F .R. § 724, this report tracks the seven focus areas for agencies under the 
No FEAR Act: (1) pending and resolved Federal court cases; (2) administrative equal 
employment opportunity complaints; (3) disciplinary actions resulting from violations of 
nondiscrimination and whistleblower protection statutes; ( 4) agency disciplinary policies; 
(5) trend analyses of court cases and administrative complaints; (6) a budgetary impact analysis; 
and (7) agency training plan. 

Part 1. The Number of Federal Court Cases Pending and Resolved 

1. The number of cases in Federal court pending or resolved in each fiscal year and arising 

under each of the respective provisions of the Federal Antidiscrimination Laws and 

Whistleblower Protection Laws applicable as defined in Sec. 724.102 of subpart A. 

Fiscal Year 2008 2009 2010 2011 2012 

Title VIl of the Civil Rights 2 1 1 1 1 
Act 
Age Discrimination in 0 0 0 0 0 
Employment Act 
Civil Service Reform Act 0 0 0 0 0 
5 u.s.c. § 2302(b)(l) 
Civil Service Reform Act 0 0 0 0 0 
5 U.S.C. § 2302(b)(9) 
Equal Pay Act 0 0 0 0 0 

Rehabilitation Act 0 0 0 0 0 

Whistleblower Protection 0 0 0 0 0 
Act 

2. In the aggregate, for the cases identified in paragraph (a)(l) of this section and separated 

provision(s) of law involved: 

i. The status or disposition (including settlement): 

MSPB Response: There was one (I) case pending in Federal court during the relevant reporting 
period. 

ii. The amount of money required to be reimbursed to the Judgment Fund by the agency for 

payments as defined in § 724. 102 of subpart A: 



MSPB Response: MSPB was not obligated to reimburse the Judgment Fund during the relevant 
reporting period. 

iii. The amount of reimbursement to the Judgment Fund for attorney's fees where such fees 
have been separately designated: 

MSPB Response: There were no reimbursements made to the Judgment Fund for attorney's 
fees during the relevant reporting period. 

]. In connection with cases identified in paragraph (a)(l) of this section, the total number of 
employees in each fiscal year disciplined as defined in§ 724.102 of subpart A: 

MSPB Response: There were no violations of any Federal Antidiscrimination Laws or 
Whistleblower Protection Laws within the agency during the relevant reporting period. 

Part 2. Administrative Equal Employment Opportunity Complaint Data 

The final year-end data about discrimination complaints for each fiscal year that was posted in 
accordance with Equal Employment Opportunity regulations at subpart G of Title 29, Code of 
Federal Regulations (implementing section 301 (c)(l)(B) of the No FEAR Act): 

MSPB Response: See Attachment 1, MSPB No FEAR Act data through 1st quarter, fiscal year 
(FY) 2013. 

Part 3. Disciplinary Actions 

Whether or not in connection with cases in Federal court, the number of employees in each.fiscal 
year disciplined as defined in§ 724. l 02 of subpart A. 

MSPB Response: There was no disciplinary action taken against an employee in accordance 
with § 724.102 of subpart A during the relevant reporting period. 

Part 4. Disciplinary Policies 

A detailed description of the agency's policy for taking disciplinary action against Federal 
employees for conduct that is inconsistent with Federal Antidiscrimination Laws and 
Whistleblower Protection Laws or for conduct that constitutes another prohibited personnel 
practice revealed in connection with agency investigations of alleged violations of these laws. 
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MSPB Response: MSPB maintains a policy of zero tolerance towards unlawful conduct under 

Federal Antidiscrimination Laws and Whistleblower Protection Laws. During FY 2012, 

Chairman Grundmann clearly communicated to employees that the agency has a special 

obligation to ensure a work environment that supports a "speak out" culture and to ''walk the 

talk". The agency's Strategic Plan for FY 2012 - 2016 reflects this important value and holds all 

employees, including senior leaders, accountable for creating and supporting a culture of 
compliance. 

In addition to the Strategic Plan, the agency' s Equal Employment Opportunity and Diversity 
Policy Statement issued by Chairman Grundmann on August 13 2012, reaffirms her commitment 

to Equal Employment Opportunity. In addition to being issued to all employees and placed 

prominently on the MSPB Portal (the agency' s Intranet), the policy statement is also placed on 
MSPB's external website. 

With respect to the agency' s disciplinary policies for violations, the MSPB Table of Penalties 

imposes discipline from a letter of reprimand to removal for an "abuse of authority and 

commission of a prohibited personnel practice covered by 5 U.S.C. § 2302." This Table of 
Penalties is also posted on the MSPB Portal. 

Part 5. Trend Analyses 

An analysis of the information provided in paragraphs (a)(J) through (6) of this section in 
conjunction with data provided to the EEOC in compliance with 29 C.F.R. § 1614 subpart F of 
the Code of Federal Regulations. Such analysis must include: 

i. An examination of trends. 

MSPB Response: The Office of Equal Employment Opportunity (OEEO) received two (2) 

requests for EEO Counseling during FY 12 and there was one formal EEO complaint filed 
during this reporting period. The formal complaint had been initiated in FY 2011 . Both informal 

complaints were successfully resolved. Both informal cases were resolved through Alternative 
Dispute Resolution (ADR). ADR services were provided through an interagency agreement with 

the Federal Mediation and Conciliation Service. 

The bases alleged in the informal complaints were: race and sex. The issues in these informal 

complaints included: performance and promotion. The bases in the formal complaint included: 

disability, age and reprisal. The issues included: reasonable accommodation and performance. 

The formal complaint was also resolved in the fourth quarter of FY 2012. 
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ii. Causal analysis. 

MSPB Response: A causal analysis of the agency' s EEO complaint activity during FY 12 
shows that the number of complaints (one) and Counseling Requests (two) remained low. While 
there was a decrease in the number of Requests for Counseling, down from five in FY 11 to two 
in FY 12, there was an increase in formal complaints from zero to one. FY 12 complaints data 
reflects that less than 1 % ofMSPB's total workforce of207 employees raised discrimination 
concerns to the OEEO. 

Both formal and informal complaints originated in the same organizational component, but 
involved different decision-makers. The organizational component that had generated the five 
requests for counseling in FY 11 did not produce any new requests for counseling in FY 2012. 
OEEO will continue to monitor complaint trends during FY 13. 

iii. Practical knowledge gained through experience. 

MSPB Response: During FY 12, MSPB remained fully committed to equal opportunity, 
developing a diverse workforce, and creating an inclusive, harassment/reprisal free work 
environment. Although one formal complaint was filed in this reporting period, there were fewer 
requests for EEO Counseling. Complaint activity in general remained very low_ 

• 
One possible reason for this low complaint activity may be the agency' s strong support of the use 
of ADR to resolve EEO disputes. Agency policy makes it mandatory for managers to participate 
in ADR when elected during the informal process. While not every case results in a settlement 
agreement, ADR creates an opportunity for the employee and manager to engage in constructive 
dialogue on sensitive issues that might not otherwise be openly addressed. 

A second potential reason for low complaint activity may be that employees continued to receive 
positive messaging about Equal Employment Opportunity and Diversity from agency leadership. 
Furthermore, data from the annual Employee Viewpoint Survey (EVS) for FY 12 suggests that 
employees may also believe that the agency environment is supportive of EEO and Diversity. 
Responses to questions relating to EEO and Diversity, though decreasing slightly from FY 11 , 
remained relatively high and above the small agency average. Question 34, Policies and 
programs promote Diversity in the workplace (for example, recruiting minorities and women, 
training in awareness of Diversity issues, mentoring), received a positive response rate of 68.5 
percent (small agency average 57%), while Question 45, My supervisor/team leader is committed 
to a workforce representative of all segments of society, received a positive response rate of76.2 
(small agency average 69%). 
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The positive response rates to these questions may be linked to the robust special observance 
programming offered by OEEO. During this reporting period, OEEO engaged agency 
employees by facilitating three monthly special observances (Hispanic Heritage Month, 
Disability Awareness Month, Martin Luther King, Jr. Day) and Unity Day, the agency's full-day 
event that honors the diversity of the agency' s workforce. These programs were all well attended 
by agency employees and agency leadership consistently participated. 

The combination of offering robust special observance program supported by agency leadership, 
a visible, pro-active EEO Director, and strong support of ADR may have resulted in low EEO 
Complaint activity in FY 12. 

iv. Any action planned or taken to improve complaint or civil rights programs of the agency with 

the goal of eliminating discrimination and retaliation in the workplace. 

MSPB Response: MSPB is sensitive to its responsibilities under Federal Antidiscrimination 
Laws and Whistleblower Protection Laws and EEOC regulations governing the Federal sector 
complaints process. During FY 12, the agency undertook several initiatives that reflect a 
commitment to Equal Employment, Diversity, and Inclusion. 

In February 2012, in a pro-active effort to promote a workplace free from discrimination on the 
basis of sexual orientation, Chairman Grundmann issued Policy and Procedures for Processing 
Complaints Based on Sexual Orientation, which provided an avenue for redress for employees 
who believed they were being discrimination against on this basis. 

The agency also continued to strengthen its initiative relating to Section 508 of the Rehabilitation 
Act. Specifically, the Office of Information Resources Management developed a Section 508 
strategy and created an intra-agency team to improve the accessibility of the agency' s products 
and website. 

On August 13, 2012, Chairman Grundmann issued a new EEO Policy Statement, which prohibits 
and defines harassment, as well as reprisal and provides clear avenues for reporting claims of 
harassment. The statement was sent to every employee electronically and has been posted on the 
agency's intranet, EEO Portal, and public website. In addition, OEEO ensures that all new 
employees and interns get a copy of this policy statement shortly after they are on-boarded. 

During the last quarter of FY 12 and the first quarter of FY 13, all agency employees were 
required to complete the bi-annual No FEAR Training. OEEO monitored this process and 
reported a 99% completion rate. 
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Lastly, the agency continued to strengthen the accessibility of the agency' s products and website 
as required under Section 508 of the Rehabilitation Act. 
Office of Equal Employment Opportunity plans for FY 12 include: (1) revising the agency's 
harassment policy and procedures; (2) conducting training on EEO related topics, including 

ADR, reasonable accommodation, and harassment; and (3) actively participating in the 
Executive Subcommittee relating to Training and Development and Employee Recognition, and 
helping to identify ways for the agency to strengthen programs in these topical areas. 

Part 6. Budgetary Adjustments 

For each fiscal year, any adjustment needed or made to the budget of the agency to comply with 
its Judgment Fund reimbursement obligations(s) incurred under 5 C.F.R. § 724. I 03 of subpart 

A. 

MSPB Response: MSPB made no adjustments to its budgetary requirements to comply with the 
Judgment Fund reimbursement obligations(s) under§ 724.103 during the relevant reporting 

period. 

Part 7. Training Plan 

The agency's written plan developed under 5 C.F.R. § 724.203 to train its employees. 

MSPB Response: MSPB contracted with Brightline Compliance to provide No FEAR Act 
training in accordance with the initial training requirement of 5 C.F.R. § 724.203(d). In 
compliance with the recurring training and documentation requirements of 5 C.F.R. §§ 724.203 
(b) and (d), MSPB developed and issued an internal No FEAR Act training module to all 
employees in December 2008, October 2010, and October 2012. The training module includes 
updates in the law and a system for tracking when employees complete training. The training is 
accessible electronically to all employees via MSPB's intranet and on the EEO Portal. OEEO 
also continues to ensure that all new employees and interns complete the training within the 
required 90-day time limit. 
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ATTACHMENT 

U.S. Merit Systems Protection Board 

Equal Employment Opportunity Data Posted Pursuant to Title Ill of the Notification and 
Federal Employee Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), 

Pub. L. 107-174 

COllPLAINT ACTIVITY 
21 C.F.R.1111.t.704(a)-(c) 

2008 
Number of Complaints Filed 3 4 
Number of Complainants 3 3 
Repeat Filers 0 1 

COMPLAINTS BY BASIS r 
29C.F.R.f1114.70.t(d) 200 

~--=-~---=-=--------+ 7 
1Race 2 I 2 --, 
l~C-ol-or~~~~~~~~~~-r--o-r- o----r 

R~~~ 1 1 
National Origin 0 0 
Sex (including complaints filed under 

3 2 Equal Pay Act) 
Disability 1 2 
!Age 1 1 
Genetic Information * * 
Reprisal 3 2 
1Non-EEO 0 0 

2009 2010 
3 0 
3 0 
1 0 

3 I o 
1-i- o 
0 0 
0 0 

1 0 

0 0 
0 0 
* 0 
1 0 
0 0 

2011 2012 
0 1 
0 1 
0 0 

1-0-T o o 
I o I o-;----o---i 

0 0 0 
0 0 0 

0 0 0 

0 1 0 
0 1 0 
0 0 0 
0 1 0 
0 0 0 

* -Data is not required as this period predates the effective date of the Genetic Information Nondiscrimination Act. 

COMPLAINTS BY ISSUE 
29C.F.R.§161.t.70.t(e) 2007 I 2008 2009 2010 2011 2012 

I 
l 

,Appointment/Hire 0 0 -I 0 I 0 0 0 0 
!Assignment of Duties 0 1 I 0 I 0 0 0 0 
!Awards 0 0 I 0 I 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 
,Disciplinary Action 

Demotion 0 1 0 0 0 0 0 
Reprimand 1 0 0 0 0 0 0 

I Suspension 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 
Letter of Counseling 1 0 0 0 0 0 0 



Other 0 0 0 0 
Duty Hours 0 0 0 0 
!Evaluation/Appraisal I 3 I 0 I 1 0 
Examination/Test 0 0 0 0 
Harassment 

Non-Sexual 0 2 1 0 
Sexual 0 0 0 0 

Medical Examination 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 
Reassignment 

Denied 0 0 0 0 
Directed 0 0 0 0 

Reasonable Accommodation 0 1 0 0 
Reinstatement 0 0 0 0 
Retirement 0 0 0 0 
ff ermination I 1 I 0 I 0 0 
Terms/Conditions of Employment 3 2 0 0 
Time and Attendance 0 0 0 0 
~raining 0 0 0 0 
Other I 0 I 1 I 2 I 0 

C.F.R. § 1814.704(f) 

==1:-nn:~::~~ ,-----r-:i: r-
comp191e each step of the procen for 
~complaint that la pending during 2007 2008 2009 2010 
·~ time of the then fiscal year ..... 
Complaints pending during fiscal year 4 5 
~verage number of days in investigative 101.7 33.8 
,stage 
I.Average number of days in final action 
stage 
Complaints pending during fiscal year 
jNhere a hearing was requested 
Average number of days in investigative 
stage 
!Average number of days in final action 
/stage 

1 
_ omplaints pending during the fiscal year 

jNhere a hearing was not requested 

111 

2 

94 

342 

2 

123.8 

2 

30 

270.5 

3 

Average number of days in investigative I 64.5 46.3 
stage I 

verage number of days in final action 
stage 

51 22.6 

2 0 
74.5 0 

59.5 0 

0 0 

0 0 

0 0 

2 0 

74.5 0 

59.5 0 

0 
0 
0 
0 

0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

2011 

0 
0 

0 

0 

0 

0 

0 

0 

0 

0 
0 
0 
0 

1 
0 
0 
0 
0 

1 
0 
1 
0 
0 
0 
0 
0 
0 
0 

2012 

1 

149 

0 

1 

149 

0 

0 

0 

0 

0 
0 
0 
0 

0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

FY2013 
thruend 

ofQ1 

0 
0 

0 

0 

0 

0 

0 

0 

0 
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29 C.F.R. I 1814.7CM(g) I -

COMPLAINTS DISMISSED BY AGENCY I 2007 2008 2009 2010 2011 

_I l L lend of 
I -· " 

I l Q1 
Total complaints dismissed by agency I 0 I 2 2 0 0 0 0 
Average days pending prior to dismissal I 0 I 43 29 0 0 0 0 
Total complaints withdrawn by complainants I 0 I 0 0 0 0 0 0 

29C.F.R.I1814.7CM(I) FINDINGS 
FY2013 OF DllCRllllNATION RENDERED 

BY BASIS 2007 2009 2010 
I 

2011 l 2012 thru end 
I 

I # I o/c 
ofQ1 

• # '. % I I 0 # % # % # % ~ # ' % I # % 
Total Number Findings 0 0 0 0 1 0 0 0 0 0 0 0 0 0 0 
Race 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
National Origin 0 0 I 0 I 0 I 0 0 0 0 0 0 0 0 0 0 
Sex/Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 0 0 Q I 0 0 
Genetic Information I • I • I * I * I * 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Findings Without Hearing 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Race 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Sex/Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Genetic Information • * • • • * 0 0 0 0 O · 0 0 0 
Reprisal 0 0 lo 0 0 0 0 0 0 0 0 0 0 0 
Findings After Hearing 0 0 Io I o ' 0 0 0 0 0 0 0 0 0 0 
Race 0 0 I 0 I 0 I 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Sex/Equal Pay Act 0 0 0 0 0 0 0 0 0 0 .. o 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Age I 0 I 0 I 0 ' 0 I 0 0 I 0 0 0 0 I "o 0 0 0 
Genetic Information I * I • I * I • I • * I 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
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I 

29c.F.R.I11t4304(I) FINDINGS s OF DllCRMNATIONRENDERED 
BYISSUE 2007 2088 2009 2010 2011 2012 tlWeacl 

' - - - ~Q1 
I # % # % # % # % # 1 % , # % # % 

Total Number Findings 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinary Action 0 0 0 0 0 0 0 0 1 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand I 0 I o I 0 I 0 I 0 Io I 0 l o 0 0 0 0 0 0 
Suspension I 0 I o I 0 I 0 I 0 Io I 0 l o 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Other I 0 I o I 0 I 0 I 0 Io I 0 I o I 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Examination Test 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment I 0 I o I o I o 0 0 0 0 0 0 0 0 0 0 

Non-Sexual 0 0 o I O 0 1 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination I 0 I o I 0 I 0 I 0 Io I oT o 0 0 0 0 0 0 
Pay/Includes Overtime I 0 I o I 0 I 0 I 0 10 0 . 0 I 0 0 0 0 0 0 
Promotion Non-Selection I 0 l o 0 0 0 0 0 0 0 0 0 0 0 0 
Reassignment 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 1 0 0 0 0 0 0 0 0 0 0 0 0 0 
Directed I 0 I o I 0 I 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 I 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 I 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 I 0 0 0 0 0 0 0 
Training I 0 I o I 0 I 0 I 0 Io I o · o I 0 I 0 0 0 0 0 
Other I 0 I 0 I 0 I 0 I 0 Io I o Io 0 0 0 0 0 0 
Findings Without Hearing I 0 I 0 I 0 I 0 I 0 I 0 I 0 I 0 0 0 0 0 0 0 
Appointment/Hire I 0 I 0 I 0 ' 0 I 0 l o 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-t ime 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinary Action 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Other I 0 I o I 0 I 0 I 0 i o 0 0 0 0 0 0 0 ' 0 I 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 o I o 0 0 0 0 0 0 0 0 
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Examination Test 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Pay/Includes Overtime 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Reassignment 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Findings After Hearing 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinary Action 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Examination Test 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Pay/Includes Overtime 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Reassignment 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
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21c.F.R.f1114.Y84(k) COMPLAINTS 
PENDNI FROll PREVIOUS FISCAL 

Y!ARS BY STATUS m7 2008 2009 2010 2011 2112 

Ffotal complaints from previous fiscal years 1 3 3 3 0 0 
otal Complainants 1 3 1 1 0 1 0 

Investigation 1 0 0 0 0 1 0 
/ROI issued, pending Complainant's action 0 0 0 0 0 0 0 
Hearing (EEOC or Federal Court) 0 1 3 3 0 1 0 
1Final Agency Action 1 I 2 0 0 0 1 0 
Appeal with EEOC/OFO 0 T 0 0 I 0 0 1 0 

21C.F.R.I1814.704(1) 
COMPLAINT INVESTIGATIONS 2007 2008 2009 2010 2011 2012 

Number Pending Completion of -1 1 0 0 0 0 l 0 
Investigation 
llnvestigations Exceeding Time Limits 0 0 0 0 0 0 0 
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March 19, 2013 

The Honorable Jacqueline A. Berrien 
Chair, U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Honorable Berrien: 

RECEIVED 
OFFICE Of THE CHAIR 

ZOil APR l 0 A 3: 14 L 

I am pleased to present a copy of the National Archives and Records Administration's (NARA) 
Fiscal Year 2012 Annual Report to Congress on the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 (No FEAR Act). The report is submitted in 
accordance with the requirements of Section 203 of the No FEAR Act. 

Copies of this report have been submitted to the following individuals: 

• Pn:sident Pro Tempore; 
• Speaker of the House of Representatives; 
• Members of Congress with jurisdiction relating to NARA; 
• Attorney General; and 
• Director of the Office of Personnel Management 

Should you have any questions regarding this report, please contact me at 301-837-1849. 

Sincerely, 

Islnl11el Martinez 
Director 
Office of Equal Employment Opportunity 

Enclosure: 
Fiscal Year 2012 Annual Report to Congress on the No FEAR Act 
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Fiscal Year 2012 
Annual Report to Congress on the Notification and 

Federal Employee Antidiscrimination and Retaliation 
Act (No FEAR Act) 

National Archives and Records Administration 
Office of Equal Employment Opportunity 



Message from the Director for the Office of Equal Employment Opportunity 

It is with great pleasure that I present the National Archives and Records Administration· s 
(NARA) Notification and Federal Employment Antidiscrimination and Retaliation Act of 2002 
(No FEAR Act) Annual Report for Fiscal Year (FY) 2012. 

This report summarizes NARA ' s accomplishments in the EEO Program, mainly focusing on 
complaint processing. It demonstrates NARA· s finn commitment to adhere to merit systems 
principles. pro";de protection from prohibited personnel practices, and promote accountability. 

Pursuant to the statutory requirements, this report is being provided to the follov.-ing Members of 
Congress and the Executive Branch: 

The Honorable Patrick Leahy 
President Pro Tempore. United States Senate 

The Honorable John A. Boehner 
Speaker of the House of Representatives 

The Honorable Thomas R. Carper 
Chairman, Committee on Homeland Security and Governmental Affairs, United States Senate 

The Honorable Tom Coburn 
Committee on Homeland Security and Governmental Affairs. United States Senate 

The Honorable Frank R. Lautenberg 
Chairman. Subcommittee on Financial Services and General Government Comminee on 
Appropriations, United States Senate 

The Honorable Mike Johanns 
Subcommittee on Financial Services and General Government Committee on Appropriations. 
United States Senate 

The Honorable John L. Mica 
Chairman, Subcommittee on Government Operations, Committee on Oversight and Government 
Reform, House of Representatives 

The Honorable Gerry Connolly 
Subcommjttee on Government Operations Committee on Oversight and Government Refonn. 
House of Representatives 

The Honorable Ander Crenshaw 
Chairman, Subcommittee on Financial Services and General Government Committee on 
Appropriations. House of Representatives 



The Honorable Jose E. Serrano 
Subcommittee on Financial Services and General Government Committee on Appropriations. 
House of Representatives 

The Honorable Jacqueline A. Berrien 
Chair, U.S. Equal Employment Opportunity Committee 

The Honorable Eric H. Holder, Jr. 
Attorney General , U.S. Department of Justice 

The Honorable John Berry 
Director, U.S. Office of Personnel Management 

As we continue to improve our services, I look forward to providing valuable information on the 
accomplishments made in NARA' s EEO Program. 

Ismael Martinez 
Director 
Office of Equal Employment Opportunity 

I,,... l s 
·-~' 

Date 
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I. Executive Summary 

The National Archives and Records Administration (NARA) provides its Annual Report to 
Congress as required by Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 (' No FEAR Act"'), Public Law 107-174. This 
report covers data for FY 2012. (Appendix A) 

ARA· s mission is to serve American democracy by safeguarding and preserving the records of 
our Government. ensuring that the people can discover. use. and learn from this documentary 
heritage. To successfully accomplish this mission, the leadership in ARA continues to be 
committed to ensuring that all employees are treated with dignity and respect regardless of who 
they are. To this end, NARA strongly encourages early resolution of workplace disputes to help 
reduce the number of complaints filed against the agency. 

ln FY 2012, NARA"s total workforce consisted of3,588 employees of which 2.813 were 
permanent employees throughout 44 sites. NARA"s organizational chart is at Appendix E. 

In FY 2010 and FY 2011, NARA underwent a transformation that included significant 
organizational and personnel changes throughout the agency. Although this process created 
some anxiety among managers and employees, the number of complaints filed did not increase. 
In fact, the number of complaints filed decreased by 71 percent or from 14 complaints in FY 
20 l 0 to four complaints in FY 2012. 

In FY 2012, 90 percent of the pre-complaint counseling cases were completed timely despite a 
27 percent increase in requests for counseling. In addition this is the highest percentage achieved 
since FY 2008. In FY 2012, 72 percent of the pre-complaint counseling cases were referred to 
the RESOLVE (NARA's ADR Program) of which 41 percent participated in the program. 
Ninety (90) percent of the cases were resolved. 

Formal complaints filed in FY 2012 decreased by 50 percent as compared to FY 2011. The 
leading basis was reprisal for prior EEO activity and the leading issue was disciplinary action. 
There have been no findings of discrimination rendered from FY 2008 to FY 2012. 

In FY 2012, there were two cases pending in Federal court. 

There were no reimbursements to the Treasury Judgment Fund. No employees were disciplined 
for discrimination, retaliation, harassment or other in.fractions of the provisions of law cited 
under the No FEAR Act stemming from Federal district court actions. 

Since the enactment of the No FEAR Act. NARA has had many accomplishments that have 
positively impacted the workplace climate. These accomplishments include: 

• Reissuance of the EEO and Diversity and Inclusion Policies; 

• Issuance of NARA ' s First Diversity and Inclusion Strategic Plan; 

• No FEAR Act Refresher Training for all of ARA employees: 

• Prevention of Sexual Harassment and Awareness Training; 



• EEO Training for new Managers and Supervisors: 

• EEO Training for 60o+ employees in St. Louis. MO: 

• Diversity Awareness Training; 

• ADR Training for new Managers and Supervisors: and 

• EEO Staff Assistance Visits at multiple NARA locations around country. 

II. Introduction 

The No FEAR Act requires Federal agencies to submit annual reports to the Speaker of the 
House of Representatives. the President pro tempore of the Senate. the Committee on 
Governmental Affairs of the Senate, the Committee on Government Reform of the House of 
Representati\'es, each committee of Congress vrith jurisdiction relating to the agency. the 
Attorney General. the U.S. Equal Employment Opportunity Commission (EEOC) and the 
Director of the Office of Personnel Management (OPM). This report is submitted by NARA to 
satisfy this reporting requirement. 

III. Background 

On May 15, 2002. President George W. Bush signed into law the o FEAR Act. The Act 
became effective on October 1, 2003. The Act requires Federal agencies to be accountable for 
violations of anti-discrimination and whistleblower protection laws and post certain statistical 
data relating to Federal sector EEO complaints filed with the agency. 

Section 203 of the No FEAR Act requires that each Federal agency submit an annual Report to 
Congress not later than 180 days after the end of each fiscal year. Agencies must report on the 
number of Federal district court cases arising under each of the respective areas oflaw specified 
in the Act in which discrimination was alleged; the status or disposition of cases; the amount of 
money required to be reimbursed to the Judgment Fund; the number of employees disciplined: 
any policies implemented related to appropriate disciplinary actions against a Federal employee 
who discriminated against any individual, or committed a prohibited personnel practice: and an 
analysis of the data collected with respect to trends and causal analysis. 

The President delegated responsibility for the issuance of regulations governing implementation 
of the No FEAR Act to OPM. OPM published interim regulations on January 22. 2004. 
concerning the reimbursement provisions of the Act On December 28, 2006, OPM published 
the final regulations for reporting in the Federal Register. The effective date in the final rule was 
February 26, 2007. Like most Federal agencies, ARA elected to wait until the final regulations 
were published to submit its first report. 

NARA's EEO Office is responsible for administering and ensuring agency compliance with the 
Federal EEO laws, regulations, policies and guidance that prohibit discrimination in the Federal 
workplace based on race, color, sex, sexual orientation, national origin, religion, age, disability. 
genetic information, or reprisal . The EEO Office is responsible for preparing the agency's 
Annual Report to Congress on the No FEAR Act. The Office of Human Capital. Talent 
Management Division. Office of the Inspector General and the General Counsel also play a role 
in the implementation of the No FEAR Act for NARA employees. 



IV. Final Year-End Data for FY 2011 

As required by the o FEAR Act, NARA timely posted and displayed a link to the No FEAR 
Act data on its main website (www.archives.gov) not later than 30 caJendar days after the end of 
each quarter. (Appendix A) 

See Appendix A for data reported during FY 2012 

V. Cases Filed in Federal District Court 

Section 203(1) of the o FEAR Act requires that agencies include in their annual Report to 
Congress .. the number of cases arising under each of the respective provisions of law co,·ered by 
paragraphs ( l) and (2) of section 20 l (a) in which discrimination on the part of such agency was 
alleged." Section 724.302 of OPM. s proposed regulations issued on January 25, 2006. clarifies 
section 203 ( l) of the o FEAR Act stating that the agencies report on the .. number of cases in 
Federal Court pending or resolved . .. arising under each of the respective pro,isions of the 
Federal Anti-discrimination laws and whistleblower protection laws.·· 

NARA reports that during FY 2012, the following two cases were pending in Federal court: 

5 USC 2302(b)( l ), 5 USC 2302(b)(9), 29 USC 791, and 42 USC 2000e- l 6 

• Murray v. Weinstein, Pennsylvania Eastern District Court, 2:2005cv04557; 
• Wise v. Ferriero , United States District Court for the District of Columbia Ci,il Action 

o. l 0-1899 (RJL). 

VI. Status or Disposition of the Federal District Court Cases 

NARA reports the status as: 

• Murray v. Weinstein - Discussing settlement and set for trial: and 
• Wise v. Ferriero - In the midst of discovery. 

VII. Reimbursement to the Treasury Judgment Fund 

OPM published interim final regulations in the Federal Register on January 22, 2004, and final 
regulations on May 10, 2006, to clarify the agency reimbursement provisions of Title II of the 
No FEAR Act. These regulations, among other things, state that the Financial Management 
Service, U.S. Department of the Treasury (FMS), will provide notice to an agency·s Chief 
Financial Officer within 15 business days after payment from the Judgment Fund. The agency is 
required to reimburse the Judgment Fund within 45 business days after receiving the notice from 
FMS or must contact FMS to make arrangements in writing for reimbursement. 

NARA reports that no funds were required to be reimbursed to the Judgment fund . 

http://archives.gov


YIU. Disciplinary Actions 

Section 203(a)(4) of the No FEAR Act requires that agencies include in the annual Report to 
Congress .. the number of employees disciplined for discrimination, retaliation. harassment or 
any other infraction of any provision of law referred to in paragraph ( 1 ):· Section 203(a)( 1) 
requires that agencies report .. the number of cases arising under each of the respecti,·e provisions 
of law covered by paragraphs (l) and (2) of section 20l(a) in which discrimination on the part of 
such agency was alleged ... OPM's guidelines provide that these cases refer to the number of 
discrimination cases for which the Judgment Fund paid on behalf of the agency. The proposed 
regulations also define disciplinary actions to include any one or a combination of the following 
actions: reprimand. suspension \\ithout pay. reduction in grade or pay, or removal. 

There are no disciplinary actions to report. 

IX. Policy Description on Disciplinary Actions 

Section 203(a)(6) of the No FEAR Act requires that agencies include in their annual Report to 
Congress a detailed description of the policy implemented by the agency relating to disciplinary 
actions imposed against a Federal employee who discriminated against any indi,·idual in 
violation of any of the laws cited under section 201 (a) (I) or (2). or committed another 
prohibited personnel practice that was revealed in the investigation of a complaint alleging a 
violation of any of the laws cited under section 20l(a) (1) or (2). Further. the Act requires that 
with respect to each such law, the Federal agency report on the number of employees who v;ere 
disciplined in accordance ""ith such policy and the specific nanrre of the disciplinary action 
taken. 

The agency issued an Anti-Harassment Policy on January 12. 2010. that ensures all ARA· s 
employees, contractors, volunteers, interns, foundation staff. visitors and customers are on 
notice that ARA does not tolerate discrimination or harassment. (Appendix C-1) 

As a constant reminder NARA posted on its website a No FEAR otice notifying employees of 
their rights and protections under Federal antidiscrimination and \\-b.istleblower protection laws. 
{Appendix B) 

ln addition, NARA·s EEO Policy Statement Diversity and Inclusion Policy Statement and 
Interim Guidance 300-37 on Disciplinary and Adverse Actions are made readily available to 
employees. (Appendices C-2, C-3, and C-4) 

X. Training Requirement for No FEAR Act 

Section 202 (c) of the No FEAR Act requires agencies to provide training to their employees on 
the rights and remedies under Federal antidiscrimination, retaliation, and whistleblower 
protection laws. Under 5 C.F.R. 724.203, agencies are required to develop a written plan for 
training employees on the No FEAR Act. 



ARA· s plan included making available the No FEAR Act Refresher Training in FY 2012 
through the Learning Management System (LMS) and informing new employees of the 
requirement of taking the training within 90 days of employment. All NARA employees 
received a notice informing them of the requirement and deadline for completing the training. 
Employees had the opportunity to complete the training in FY 2012. The next training cycle is 
scheduled to begin in FY 2014. The training will again be offered on-line through NARA· s 
LMS. (Appendix DJ 

In addition to the o FEAR Act Refresher course, the follov.ing courses were pro\ided to 
employees and managers and supervisors in FY 2012: 

• Prevention of Sexual Harassment and Awareness Training; 

• EEO Training for new Managers and Supervisors: 

• EEO Training for 600+ employees in St. Louis. MO; 

• Diversity Awareness Training; and 

• ADR Training for new Managers and Supervisors. 

XI. Examination of Trends, Causal Analysis, Practical Knowledge 
Gained Through Experience and Actions Planned or Taken 1 

Section 203(7) of the No FEAR Act requires that agencies undertake .. an examination of trends. 
causal analysis. and practical knowledge gained through experience and any actions planned or 
taken to improve complaint or civil rights programs of the agency.' ' 

The data reveals a decrease in complaints filed from FY 2010 to FY 2012. The data also re\'eals 
an increase on the percentage of timely completed pre-<:omplaint counseling from FY 2008 to 
FY 2012. It also shmvs that the average number of days for all inYestigations between FY 2008 
and FY 2012 are within the required time of 180 days. 

1 The Annual Federal Equal Employment Opportunity Statistical Report of Discrimination Complaint 
(EEOC Form 462) is the source information for section. 
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During FY 2012, there was a 70 percent decrease (17 in FY 2012 and 24 in FY 2011) in the total 
number of formal complaints. The 17 complaints in FY 2012 included 13 that were pending 
from FY 2011 and four ( 4) new complaints. 

ARA's new formal complaint activity data revealed a 50 percent decrease in complaints filed 
from FY 2012 (four complaints filed) to FY 2011 (eight complaints filed). 

In FY 2012, reprisal (prior EEO activity) was the leading basis. Disciplinary action 
(suspension/reprimand) and was the leading issue. In FY 2011 , race (African American) was the 
leading basis and harassment (non-sexual) was the leading issue. 

FiscaJ Year o.of o. of Timely Average o. of Percent Time~· 

Investigations Investigations Days 
Completed 

FY2012 3 3 170 lOOo/o 
FY 2011 6 6 168.50 100% 
FY2010 5 5 184.60 1()()0/o 
FY 2009 12 12 151.67 100% 
FY2008 8 7 171.50 87% 

NARA completed 100 percent of all EEO complaint investigations in a timely manner from FY 
2009 to FY 2012. The average processing time for investigations increased in FY 2012 ( 170 days 
average processing time) from FY 2011 (168.5 days). According to the Equal Employment 
Opportunity Commission's FY 2011 Annual Report on the Federal Workforce, the Government
\Nide average processing time for investigations for Federal agencies was 183 days. NARA will 



continue to monitor investigation processing time and will strive to complete investigations in 
less than 180 days. 

In FY 2012. NARA continued to maintain the same number of closures ( 11 ) reported in FY 
2011. The cases were closed in the follo'\\ing manner: 

• Five (5) Final Agency Decisions (FAD) \l,ithout an Administrati,·e Judge (AJ) decision. 
two (2) of which were procedural dismissals; 

• Three (3) Final Orders (FO) with an Al decision; and 
• Three (3) senlements. 

one of the decision involved a fi nding of discrimination. 

Fiscal Year o.of No. of Timely Percent Percent of Completed 
Counseling Counseling Cases Timely Counselings Resoh·ed 

Cases (settled/withdrawn/no 
complaint filed) 

FY2012 33 . 30 90% 88% 
FY 2011 24 19 7<)0/o 67% 
FY2010 40 28 70% 63% 
FY 2009 35 26 74% 51 % 
FY2008 24 14 58% 54% 

ARA· s pre-complaint/informal complaint activity showed 33 completed counseling cases in 
FY 2012 compared with 24 completed counseling cases in FY 2011. There was a 27 percent 
increase in the number of completed counseling cases. Thirty (30) cases or 90 percent of the 
counseling cases were timely completed. Twenty-nine (29) or 88 percent of the completed 
counseling cases were resolved through traditional counseling or ADR. 

Twenty-four (24) or 72 percent of the cases were referred to the ADR program. Ten (10) or -tl 
percent participated in the ADR program. Of the 10, there was a 90 percent success rate in FY 
2012 compared to FY 2011 . 

NARA continues to promote and encourage ADR to eliminate actions that may rise to EEO 
complaints and to avoid costly judgments. Since the implementation of the o FEAR Act and 
mandatory training, ARA employees have gained practical knowledge and experience through 
the training. 

XII. Adjustment to Bud2et 

Section 203(a)(8) of the No FEAR Act requires that agencies include in their annual report to 
Congress information about "any adjustment (to the extent the adjustment can be ascertained in 
the budget of the agency) to comply with the requirements under section 201 : · lbis section 
requires federal agencies to reimburse the Judgment Fund for any discrimination and 
whistleblower related settlements or judgments reach in Federal court. 



NARA did not pro\-ide an adjustment. 

XIII. Recommendations 

ARA recommends the follO\\ing actions for improving the EEO program: 

• Adhere to EEOC Management Directive 715 requirements to attain a model EEO 
program: 

• Establish a Special Emphasis Program pursuant to MD 715; 
• Update the EEO. Diversity and Inclusion. and Harassment policies annually; 
• Emphasize the importance and consequences of the o FEAR Act to all employees by 

providing training every two years; 
• Post a series of self study EEO training on the Office of Equal Emplo)ment Opportunity 

webpage; 
• Utilize media tools. such as posters, brochures. and on-line resources. to convey EEO 

Program information to all employees and the public: 
• Continue to promote and encourage employees to use ARA ·s alternatiw dispute 

resolution program (RESOLVE); 
• Conduct barrier analysis to identify emplo}ment barriers and develop corrective actions 

to eliminate those barriers; and 
• Continue to provide the required EEO training to managers, supervisors. and employees 

on an annual basis. 



Equal Employment Opportunity Data 
Posted Pursuant to the No Fear Act: 
NARA Internal Complaint Activity 

Welcome to the ational Archives and Records Administration (NARA) reporting page for the 
Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 (the o Fear 
Act). The o Fear Act requires Federal Agencies to post summary statistical Equal Employment 
Opportunity complaint data on a quarterly basis during each fiscal year. Below are the tables 
showing the most recent data. 

Data as of: December 31, 201 2 

29 CFR §1614.704(a)(b)(c) 29 CFR §1614.705 
Comparative Data 

Previous Fiscal Year Data 

Complaint Activity 1st Qtr 2012 2011 2010 2009 2008 
2013 

Nwnber of Complaints Filed in FY 2 4 8 14 13 10 
1614.704(a) 
Number of Complainants 2 3 8 14 13 10 
1614.704(b) 
Repeat Filers 0 1 I 2 1 12 
1614.704(c) I 

29 CFR §1614.704(d) 29 CFR §1614.705 
Comparative Data 

Previous Fiscal Year Data 

Complaints by Basis* 1st Qtr 2012 2011 2010 2009 2008 
2013 

Race 0 I 7 9 9 5 
1. American Indian/ Alaskan 0 0 0 0 0 0 

Native 
2. Asian/Pacific Islander 0 0 0 0 0 0 
3. Black 0 1 7 9 8 5 
4. White 0 0 0 0 I 0 

Color 0 0 0 1 3 0 
Religion 0 1 0 0 0 I 
National Origin 0 0 0 0 0 2 

1. Hispanic 0 0 0 0 0 0 



2. Other 0 0 0 0 0 2 
Sex I I 5 5 6 4 

I. Male 0 0 3 0 5 2 
2. Female I I 2 5 I 2 

Disability 2 I 1 2 4 2 
I . Mental 2 1 I 0 2 I 
2. Physical 0 0 0 2 2 I 

Age I I I 3 6 0 
Reprisal 0 3 1 6 2 3 
Other 0 0 0 0 0 0 
•Note: Complaints can be filed a/lef!:inJ! multiple bases. 

29 CFR §1614.704(e) 29 CFR §1614.705 
Comparative Data 

Previous Fiscal Year Data 

Complaints by Issue* 1st Qtr 2012 2011 2010 2009 2008 
2013 

Appointment/Hire 0 0 0 0 0 0 
Assignment of Duties 0 0 0 I 0 I 
Awards 0 0 I 0 0 0 
Conversion of Full-time 0 0 0 0 0 0 

Disciplinary Action I 2 2 4 I I 
I . Demotion 0 0 0 0 0 0 
2. Reprimand I I 0 0 I 0 
3. Suspension 0 I 2 2 0 0 
4. Removal 0 0 0 0 0 0 
5. Other 0 0 0 2 0 I 

Dutv Hours 0 0 I 0 0 0 
Evaluation/ Aooraisal 0 I 0 2 I 0 
Examinationff est 0 0 0 0 0 0 
Harassment l 1 2 2 3 0 

I . Non-Sexual I 1 2 2 3 0 
2. Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 I 0 
Promotion/Non-Selection I 1 I 3 7 7 
Reassignment 1 0 0 2 0 I 

I . Denied 1 0 0 1 0 l 
2. Directed 0 0 0 1 0 0 

Reasonable Accommodation 0 0 0 I 0 0 
Reinstatement 0 0 0 0 0 0 



Retirement 0 0 0 0 0 0 
T ennination 0 0 2 3 5 l 
Terms/Conditions of 0 0 0 0 0 0 
Employment 
Time and Anendance 0 0 0 0 0 0 
Training 0 0 0 0 l 0 
Other 0 3 3 0 2 2 
•Nole: Comp/aims can be filed alleging mulliple issues. 

29 CFR §1614.704(f) 

Processing Time " ... post the average length of time it takes 1st Qtr 
to complete each step of the process for every complaint that FY 2012 

is pending during any time of the fiscal year ... " Number Average 
Days 

All complaints pending in Investigative Stage 1614. 704(f)(l) 4 89.75 

All complaints pending in Final Agency Action 0 0 
Stage 
All complaints pending in which Hearing was 1614.704(f)(2) 0 0 
not reauested 

Time in Investigative Stage 0 0 
Time in Final Agency Action Stage 0 0 

All complaints pending in which Hearing was 1614. 704(f)(3) 4 1238.5 
requested 

Time in Investigative Stage 0 0 
Time in Final Agency Action Sta2e 0 0 

29 CFR § 1614. 704(g) 29 CFR §1614.705 
Comparative Data 

Previous Fiscal Year Data 

Complaints Dismissed Agency I st Qtr 2012 2011 2010 2009 2008 
Pursuant to 1614.107(a) 2013 

Total Complaints Dismissed by Agency 0 2 2 7 5 l 
Average days pending prior to dismissal 0 64 138 118.43 60 49 

Complaints Withdrawn by 
• Complainants 



I Total Complaints Withdra"n by 
Complaints 

29 CFR § 1614. 704(h) 

Total Final Agency Actions 
Finding Discrimination 

Total umber Findings 704(h)( l) 
Without Hearing 704(h)(2) 
With Hearing 704(h)(3) 

29 CFR § 1614. 704(i) 

Findings of Discrimination 
Rendered by Basis* 

Total Number Find.inj.tS 
Number Findings Rendered Without 
Hearing 
Number of Findings Rendered After 
Hearing 

Race 
Color 
Reliszion 
National Origin 

Sex 
Disability 

Age 
Reprisal 

1st Qtr 
2013 

# % 

0 0 
0 0 
0 0 

1st Qtr 
2013 

# % 

0 0 
0 0 

0 0 

0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 

*Note: Complaints can be filed al/eginK multiple bases. 

I 2 I • I • I · I 
29 CFR §1614.705 
Comparative Data 

Previous Fiscal Year Data 

2012 2011 2010 2009 2008 

# % # % # % # % # % 

0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 ' 0 0 0 

29 CFR §1614.705 
Comparative Data 

Previous Fiscal Year Data 

2012 2011 2010 2009 2008 

# % # % # % # % 
-----. 
# % 

0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 
0 0 0 0 '0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 



-

29 CFR §1614.7040) 29 CFR §1614.705 
Comparative Data 

Previous Fiscal Year Data 

Findings of 1st Qtr 2012 2011 2010 2009 2008 
Discrimination Rendered 2013 

by Issue* 

# % # % # % # % # % # % 

Total Number Findings 0 0 0 0 0 0 0 0 0 0 0 0 
Number Findings Rendered 0 0 0 0 0 0 0 0 0 0 0 0 
Without Hearing 
Number of Findings Rendered 0 0 0 0 0 0 0 0 0 0 0 0 
After Hearing 
Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinary Action 0 0 0 0 0 0 0 0 0 0 0 0 

1. Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
2. Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
3. Suspension 0 0 0 0 0 0 0 0 0 0 0 0 
4. Removal 0 0 0 0 0 0 0 0 0 0 0 0 
5. Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation/Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examinationffest 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

I. Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
2. Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay (including overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Reassi2JlI1lent 0 0 0 0 0 0 0 0 0 0 0 0 

I. Denied 0 0 0 0 0 0 0 0 0 0 0 0 
2. Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 10 0 0 0 0 0 0 0 0 



Other 0 0 0 0 

29CFR§1614.704(k) 29 CFR §1614.705 
Comparative Data 

Previous Fiscal Year Data 

Complaints Pending from Previous 2012 2011 2010 2009 2008 
Fiscal Years by Status 

Total Complaints from Previous Fiscal Years 12 19 16 18 I 12 
I 

Total Complainants 12 19 16 19 12 
Investigation 2 3 4 3 , 5 

Hearing 4 10 12 I I 5 
Final Agency Action 0 6 0 4 2 
Appeals with EEOC Office of Federal 6 3 I I I 
Operations 

29 CFR § 1614. 704(1) 29 CFR §1614.705 
Comparative Data 

Previous Fiscal Year Data 

Complaint Investigations I st Qtr 2012 2011 2010 2009 2008 
2013 

Number Pending Completion of 4 5 9 7 12 11 
Investigation 
Pending Investigation Over 0 l 2 2 0 3 
Required Tirneframes 



No FEAR Act Notice 
On May 15, 2002, Congress enacted the "Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002,"which is now known as the No FEAR 
Act. One purpose of the Act is to "require that Federal agencies be accountable for 
violations of antid iscrimination and whistleblower protection laws." Public Law 107 -17 4, 
Summary. In support of this purpose, Congress found that "agencies cannot be run 
effectively rt those agencies practice or tolerate discrimination." Public Law 107-174, 
Title I, General Provisions, section 101(1). 

The Act also requires this agency to provide this notice to infonn Federal employees, 
fonner Federal employees and applicants for Federal employment of the available rights 
and protections under Federal antidiscrimination and whistleblower protection laws. 

Antidiscrimination Laws 

A Federal agency cannot discriminate against an employee or applicant with respect to 
the tenns, conditions or privileges of employment on the basis of race, color, religion, 
sex, national origin, age, disability, reprisal , marital status or political affiliation. 
Discrimination on these bases is prohibited by one or more of the following staMes: 5 
U.S.C. subsection 2302(b)(1), 29 U.S.C. subsection 206(d), 29 U.S.C. subsection 631 , 
29 U.S.C. subsection 633a, 29 U.S.C. subsection 791and42 U.S.C. subsection 2000e-
16. 

If you believe that you have been the victim of unlawful discrimination on the basis of 
race, color, religion, sex, national origin, age, disability or reprisal , you must contact an 
Equal Employment Opportunity (EEO) counselor within 45 calendar days of the alleged 
discriminatory action, or, in the case of a personnel action, within 45 calendar days of 
the effective date of the action, before you can file a fonnal complaint of discrimination 
with your agency. 

If you believe that you have been the victim of unlawful discrimination on the basis of 
age, you must either contact an EEO counselor as noted above or give notice of intent 
to sue to the Equal Employment Opportunity Commission (EEOC) within 180 calendar 
days of the alleged discriminatory action. If you are alleging discrimination based on 
marital status or polrtical affiliation, you may file a written complaint with the U.S. Office 
of Special Counsel (OSC) (see contact infonnation below). In the alternative (or in some 
cases, in addition), you may pursue a discrimination complaint by filing a grievance 
through your agency's administrative or negotiated grievance procedures, if such 
procedures apply and are available. 



Whistleblower Protection Laws 

A Federal employee with authority to take, direct others to take, recommend or approve 
any personnel action must not use that authority to take or fail to take, or threaten to 
take or fail to take, a personnel action against an employee or applicant because of 
disclosure of information by that individual that is reasonably believed to evidence 
violations of law, rule or regulation; gross mismanagement; gross waste of funds; an 
abuse of authority; or a substantial and specific danger to public health or safety, unless 
disclosure of such information is specifically required by Executive order to be kept 
secret in the interest of national defense or the conduct of foreign affairs. 

Retaliation against an employee or applicant for making a protected disclosure is 
prohibited by 5 U.S.C. subsection 2302(b)(8). If you believe that you have been the 
victim of whistleblower retaliation, you may file a written complaint (Form OSC-11) with 
the U.S. Office of Special Counsel at 1730 M Street NW, Suite 218, Washington, DC 
20036-4505 or online through the OSC Web site: http://www.osc.gov. 

Retaliation for Engaging in Protected Activity 

A Federal agency cannot retaliate against an employee or applicant because that 
individual exercises his or her rights under any of the Federal antidiscrimination or 
whistleblower protection laws listed above. If you believe that you are the victim of 
retaliation for engaging in protected activity, you must follow, as appropriate, the 
procedures described in the Antidiscrimination Laws and Whistleblower Protection Laws 
sections or, if applicable, the administrative or negotiated grievance procedures in order 
to pursue any legal remedy. 

Disciplinary Actions 

Under the existing laws, each agency retains the right, where appropriate, to discipline a 
Federal employee for conduct that is inconsistent with Federal Antidiscrimination and 
Whistleblower Protection Laws up to and including removal. If OSC has initiated an 
investigation under 5 U.S.C. subsection 1214, however, according to 5 U.S.C. 
subsection 1214(f), agencies must seek approval from the Special Counsel to discipline 
employees for, among other activities, engaging in prohibited retaliation. Nothing in the 
No FEAR Act alters existing laws or permits an agency to take unfounded disciplinary 
action against a Federal employee or to violate the procedural rights of a Federal 
employee who has been accused of discrimination. 

http://www.osc.gov


Additional Information 

For further information regarding the No FEAR Act regulations, refer to 5 CFR Part 724, 
as well as the appropriate offices within NARA (e.g., EEO, human resources services or 
the Office of General Counsel). Additional information regarding Federal 
antidiscrimination whistleblower protection and retaliation laws can be found at the 
EEOC Web site: http://www.eeoc.gov and the OSC Web site: http://www.osc.gov. 

Existing Rights Unchanged 

Pursuant to section 205 of the No FEAR Act, neither the Act nor this notice creates, 
expands or reduces any rights otherwise available to any employee, former employee 
or applicant under the laws of the United States, including the provisions of law 
specified in 5 U.S.C. subsection 2302(d). 

http://www.eeoc.gov
http://www.osc.gov


Interim Guidance 300-37, Disciplinary and Adverse Actions 

October 12, 2007 

SUBJECT: NARA Personnel Manual, ch. 752, Disciplinary and Adverse Actions 

TO: Office Heads, Staff Directors, ISOO, NHPRC, OIG 

1. What is the purpose of this directive? 
This directive changes the NARA penalty guide in the NARA Personnel Manual, chapter 752, Disciplinary and 
Adverse Actions, by adding: unauthorized use, removal, or possession of Government records, artifacts, or exhibits; 
and modifying the offense of sleeping on duty. The recommended penalty for sleeping on duty varies depending on 
whether the offense occurs in a public area and whether it endangers the safety of persons or property. 

1. What is the purpose of this di rective? 
This directive provides interim guidance to the NARA Personnel Manual, ch. 752, Disciplinary and Adverse Actions. 
by adding to the table of penalties an offense concerning the unauthorized release of Personally Identifiable 
Information by NARA employees. 

2. What has been added to the table of penalties? 
An additional category under penalty number 32 "Personally Identifiable Information" with four separate offenses 
listed below: 

32. Personally Identifiable Information 

a. Failure to properly safeguard personally identifiable information: 1st Offense - Warning Letter to Removal; 
2nd Offense - Suspension to Removal 

b. Unauthorized access, use, modification, destruction, or disclosure of personally identifiable information: 1st 
Offense - Reprimand to Removal; 2nd Offense - Suspension to Removal 

c. Failure to report any known or suspected loss of control or unauthorized disclosure of personally identifiable 
information: 1st Offense - Warning Letter to Removal; 2nd Offense - Suspension to Removal 

d. For supervisors, failure to adequately instruct. train or supervise employees in their responsibilities relating to 
the protection of personally identifiable information: 1st Offense - Counseling Letter to Reprimand; 2nd Offense -
Reprimand to Suspension 

3. What directives are affected by this interim guidance? 
This cancels Interim Guidance 300-14. 

4. Whom can I contact for more information? 
For questions about this interim guidance. contact Michaela Bratten (NAHR) in room 1200, All ; on 301-837-1981 ; by 
fax on 301-837-3195; or by email. 

Susan Ashtianie 
Director 
Policy and Planning Staff 

Attachment 



Personnel 300, Appendix 752A - Penalty Guide 

APPENDIX 752A. PENAL TY GUIDE 

I Nature of Offense 1st Offense 

I 1. Unauthorized absences1L: 

a. Recurring tardiness: arriving up to 1 hour late for Warning 

work or returning late from lunch or authorized break 

without adequate justification. 

b. Absence from duty for 1 day or less which is not Warning 

authorized or for which a request for leave has been 

denied. 

c. Absence from duty for more than 1 day which is not Warning to suspension 

authorized or for which a request for leave has been 

denied. (When absence exceeds 10 days, penalty of 

removal may be imposed for the first offense.) 

2. Misuse of sick leave (such as using sick leave for Official reprimand to 

absences unrelated to illness or medical care). suspension 

3. Reporting for duty or being on duty under the influence Warning to removal 

of intoxicants or drugs so as to render the employee unfit 

for duty "M; unauthorized drinking, using, or selling 

intoxicants on Government-owned or leased premises; 

possession of illegal substances on Government-owned 

or leased premises. 

4. Driving Government vehicie (or privately owned car on Suspension to removal 

official business) while under the influence of intoxicants 

or drugs. 

5. Insubordination: direct or deliberate refusal to comply Official reprimand to 

with instructions issued by a supervisor, disrespect, removal 

insolence, and similar behavior. 

16. Sleeping on duty: II 
a. Where safety of persons or property is not I endangered; 

: Offense Offense '~~ 
II II I 

Official Official 

reprimand to reprimand to 

suspension removal Y. 

Official Official 

reprimand to reprimand to 

suspension removal Y. 

Official Removal 

reprimand to 

removal 

Suspension EJ to removal 

Official Removal 

reprimand to 

removal 

EJ 
Suspension EJ to removal 

II II I 

IDD 



I 
(1) In non-public areas 

I 
Warning to official Suspension E:J reprimand to removal 

I (2) In public areas II Suspension to removal Removal I 
b. Where safety of persons or property is endangered. Suspension to removal Removal I 

17. Disorderly conduct II I 
a. Use of abusive or offensive language, quarreling, or Warning to suspension Official EJ creating a disturbance; reprimand to 

removal 

b. Fighting, or threatening, attempting to inflict, or Official reprimand to E:JD inflicting bodily injury on another person. removal 

8. Violation of regulations where safety of persons or Official reprimand to Suspension EJ property is endangered (other than items ~ and 6b removal to removal 

above). 

9. Neglect of duty: Loafing, deliberate failure to be at work Warning to suspension Suspension Suspension 

on assigned task, unreasonable delay or failure in to removal Y. 
carrying out instructions, conducting personal affairs on 

official time, or careless workmanship resulting in waste 

or delay. Also may indude negligence which leads to 

improper accounting for Government funds or funding 

documents or devices. 41 

10. Engaging in outside employment, business, or DD professional activity without obtaining prior written 

approval: 

a. When no conflict of interest is involved; IWaming l[;;J Suspens.ion 

to removal y_ 

I 
I Official reprimand to E:J I< 

b. When a conflict of interest is involved. 

removal 

11 . Unauthorized use of Government telephones.~ Warning Official Suspension 

reprimand to to removal Y. 
suspension 

12. Unauthorized use, removal, or possession of Warning to removal Suspension E:J Government property, funds, services. supplies or to removal 



materials. induding use of, or permitting the improper use 

of. Government charge cards, Accounting Control 

Transaction (ACT) numbers, or other obligating forms or 

devices, or the property of other employees. f}!. 

13. Knowing and willful misstatement or omission of Official reprimand to Suspension Removal I 
material facts on, or unlawful concealment, removal, removal to removal 

I 
mutilation, or destruction of. official documents. contract 

I 
files, or administrative records. §[ 

DD' 14. Knowing and willful misappropriation of Government Removal 

funds or other funds which come into employee's 

possession by reason of his or her official position. 

15. Partisan political activity in violation of law. 11 Removal or other DD penalty as directed by 

MSPB. 

16. Knowing and willful use of public office for private Suspension to removal EJD gain. 

17. Misconduct, whether or not in violation of a criminal Official reprimand to Suspension 

staMe, which impairs job performance or trustworthiness removal to removal 

of the employee or otherwise impairs the ability of a 

NARA unit to perform its mission. 

18. Willful use, or authorizing use. of Government-owned 30 days suspension to EJD or leased passenger motor vehides or aircraft for removal 

unofficial purposes.~~ 

I 19. Loss of or damage to Government property ~: II II II I 
a. Through carelessness or negligence. Warning to suspension Official Official 

I 

reprimand to reprimand to I 
suspension removal Y. 

b. Through maliciousness or intent, or when property Official reprimand to Suspension I Re~vm I 
involved is of significant value. removal to removal 

20. Refusal to provide information in connection with an Official reprimand to Suspension Removal 

authorized investigation and to furnish a signed statement removal to removal 

when required. except where such refusal is based on 

grounds of self-incrimination in a potential criminal case. 
I 

I 

or privileged communications. 



21 . Negligent or willful mismanagement of a contract, or Official reprimand to Suspension Removal 

contract files, or failure to administer provision thereof, removal, with a to removal 

which results in a loss to the Government. minimum of 

suspension if the 

employee acted 

knowingly and willfully 

22. Knowing and willful failure to abide by established Suspension to removal Suspension EJ contracting practices, procedures, or regulations. to removal 

23. Knowingly making false statements which are Official reprimand to Removal D slanderous or defamatory about other employees or removal 

officials. 

24. Gambling. betting. or promotion thereof on Official reprimand to Suspension EJ Government-owned or leased property, or while on duty. removal to removal 

25. Soliciting or making a contribution for gift to an official Removal 101 DD, supervisor, or acceptance of such a gift by an official 

superior. fil 

26. Lending money for profit on Government-owned or Official reprimand to Removal 

leased premises; borrowing money from a subordinate removal 

employee or obtaining a subordinate employee's 

endorsement on a loan. 

' 
27. Unethical or improper use of official authority or Official reprimand to EJD credentials, or unauthorized disdosure or use of official removal 

infonnation. 

28. Negligent. knowing or willful discrimination against or Warning to removal Official Removal 

harassment of an employee or applicant for employment reprimand to 

based on race, color. religion, sex, age, national origin, removal 

physical or mental handicap, marital status, or lawful 
1i 

political affiliation. 

29. Reprisal against any person for proper exercise of the Warning to removal Official EJ right to file a discrimination complaint or grievance or for reprimand to 

reporting an irregularity, real, or suspected. removal 

130. Smoking inside a NARA facility. II Removal II II I 
31 . Unauthorized use, removal, or possession of I Removal IDD Government records, artifacts, or exhibits 



132. Personally Identifiable lnfonnation II II II I 
a. Failure to property safeguard personally identifiable Warning Letter to Suspension D information Removal to Removal 

b. Unauthorized access. use, modification, destruction, Reprimand to Removal Suspension D or disclosure of personally identifiable information to Removal 

c. Failure to report any known or suspected loss of Warning Letter to Suspension D control or unauthorized disclosure of personally Removal to Removal 

identifiable infonnation 

d. For supervisors, failure to adequately instruct, train Counseling Letter to Reprimand to D or supervise employees in their responsibilities relating Reprimand Suspension 

to the protection of personally identifiable information 

11 Penalties are in addition to forfeiture of pay for period of absence, which will be charged as absence without leave 
(AWOL). 

21 Removal is appropriate for the fourth disciplinary or adverse action. 

31 If the employee is not ready, willing, or able to work, the employee may be required to take annual leave. 

4/ This refers to a specific instance of misconduct and is not to be confused with unacceptable performance of a 
continuing nature. For neglect of duty by sleeping, see item 6. 

51 Employee also may be charged for cost to the Government. 

61 Contract throughout this penalty guide denotes all proa.irement actions which bind the Government and indudes 
purchase orders, leases and other contract arrangements. Administrative records indude time cards, sign-in sheets, 
work records, travel vouchers, etc. 

71 Penalties prescribed by 5 U.S.C. 7325. 

81 Penalties prescribed by 31 U.S.C. 638 A(c)(2). Where the element of willfulness is not clearty shown or when the 
vehicle is not a passenger vehicle, the same or lesser penalty must be invoked depending on the circumstances. 

9/ This does not prohibit a voluntary gift of nominal value or donation in a nominal amount made on a special 
occasion. 

10/ Required by 5 U.S.C. 7351 . 



NARA 396, Anti-Harassment Policy 

January 12, 2010 

Word version of diredive. 
Transmittal memo 

• 396.1 What is the purpose of this directive? 

• 396 2 What is the scope of this directive? 

• 396.3 Who is covered by this directive? 

• 396.4 What are the authorities for this d irective? 

• 396.5 Resoonsibilities 

• 396.6 What is NARA's anti-harassment oo!icy? 

• 396. 7 What is harassment? 

• 396.8 What kinds of actions aualify as harassment? 

• 396.9 What do I do if I have been harassed? 

• 396 10 Where can I find additional relevant resources? 

• 396. 12 How are records created by this directive maintained under the NARA Records Schedule? 

396.1 What is the purpose of this directive? 

The purposes of this diredive are to: 

a. Ensure all NARA employee.s, contractors, volunteers, interns, foundation staff, visitors. and customers 
are on notice that NARA does not tolerate discrimination or harassment; 

b. Notify all NARA employees, contractors, volunteers, interns. foundation staff. visitors. and customers 
regarding what to do in the event of an incident of harassment at NARA; 

c. Ensure NARA is taking the appropriate steps to prevent discrimination and harassment in the workplace: 

d. Stop and deter harassment before it becomes severe and pervasive. i.e. unlawful; and 

e. Ensure corrective action is taken if inappropriate and unacceptable conduct does occur within the 
agency. 

396.2 What is the scope of this directive? 

This directive covers conduct that is broader than the legal definition of unlawful harassment It includes hostile or 
abusive conduct based on race, color, religion, sex (whether or not of a sexual nature), sexual orientation. national 
origin, age, disability, or retaliation, even if the conduct has not risen to the level of iUegality. In addition, this directive 
applies to individuals beyond just NARA employees. to indude contractors, volunteers. interns, foundation staff, 
visitors, and customers, even if those individuals are not specifically covered by the Equal Employment Opportunity 
(EEO) processes detailed in NARA 395. Equal Employment Opportunity Complaints Program. All of these individuals 
are protected by NARA 396 from harassment in the course of conducting business with NARA. 

396.3 Who is covered by this directive? 

The following individuals are required to comply with, and are protected by, this directive: 

a. All NARA employees (full-time, part-time. and intermittent; permanent and temporary). students Csee 
NARA 311). and career interns <see NARA 313}; 

b. Non-employees who perform work/services at facilities owned or leased by NARA, including: 

(1) Contractor employees working under NARA contracts; 

(2) NARA volunteers (see NARA 1606); 



(3) NARA student interns (see NARA 312); and 

(4) Employees, volunteers, and contractors of the Foundation for the National Archives and Presidential 
library support organizations ("foundation/institute staff') ; and 

c. Visitors to NARA-owned or -leased facilities, induding: 

(1) Applicants for Federal employment (who are also covered by NARA 395); 

(2) Customers who use NARA facilities or onsite NARA systems (e.g .• researchers with valid researcher 
identification cards); and 

(3) Any other visitors who interact with NARA employees and non-employees mentioned in this directive. 

396.4 What are the authorities for this directive? 

a. Trtle VII of the Civil Rights Act of 1964 (Trtle VII); 

b. The Age Discrimination in Employment Act of 1967 (ADEA); 

c. Sections 501 and 505 of the Rehabilitation Act of 1973; 

d. Americans with Disabilities Act (ADA) of 1990. as amended in 2008; 

e. 29 CFR Part 1614; 

f. 36 CFR Part 1280; 

g. Equal Employment Opportunity Commission's Model EEO Programs Must Have An Effective Anti
Harassment Program (2005); 

h. Equal Employment Opportunity Commission Management Directive 715; and 

i. NARA 395. Equal Employment Opportunity Complaints Program. 

396.5 Responsibilities 

a. Archivist of the United States - Exercises personal leadership in establishing, maintaining, and 
carrying out a continuing program designed to promote EEO within NARA and deter harassment. 

b . Deputy Archivist of the United States (NO) - Ensures that adequate resources are available. and 
represents and speaks for the Archivist on equal employment opportunity and harassment matters. 

c. Human Resources Services Division, Employee Relations and Benefits Branch (NAHR) -
Conducts prompt, impartial inquiries into allegations of harassment and prepares reports of said inquiries 
for supervisors or management officials for corrective action. If the allegations rise to the level of fraud, 
waste, abuse or mismanagement, NAHR immediately notifies the OIG. 

d. EEO and Diversity Program (NEEO) officials -

(1) Process EEO complaints regarding harassment; 

(2) Provide technical assistance and training regarding harassment; and 

(3) Refer allegations to NAHR. 

e. General Counsel (NGC) • Provides legal advice, represents the Agency in matters relating to 
harassment, and reviews documents for legal sufficiency. 

f. Office of Inspector General (OIG) - May investigate allegations of harassment which rise to the levef of 
fraud. waste. abuse, or mismanagement The OIG may also investigate allegations of conflicts of interest 
or impropriety within NARA's anti-harassment program. 

g. NARA managers, supervisors, and volunteer coordinators -



(1) Take appropriate steps to ensure that NARA provides a workplace, facilities, and services free of 
harassment; 

(2) Act promptly and effectively to stop hostile or abusive conduct of which they are or become aware; 

(3) Take action to prevent retaliation against those who complain of harassment; and 

(4) Ensure that their subordinates/staff are aware of NARA's anti-harassment policy. 

h. Contracting officer's representatives (CORs) -

(1) Take appropriate steps to ensure a workplace for contractors that is free of harassment; 

(2) Act promptly and effectively to stop hostile or abusive conduct of which they are or become aware; 
and 

(3) Take action to prevent retaliation against those who complain of harassment. 

i. NARA employees, contractors, volunteers, student interns, and foundation staff - All employees. contractors. 
volunteers, interns, and foundation staff are responsible for the implementation of this anti-harassment 
policy and for fully cooperating in its enforcement. Anyone subjected to harassment should follow the 
procedures addressed in this policy. 

j. Visitors and customers of NARA -

(1) NARA does not condone acts of harassment committed by visitors or customers using its facilities or 
systems. If a visitor or customer engages in harassment, the incident may be reported using the 
procedures addressed in this policy, and the visitor's or customer's privileges to use NARA facilities or 
systems may be revoked. 

(2) NARA also does not condone harassment of visitors or customers. If a visitor or customer is subjected 
to harassment of the type covered by this policy while using NARA facilities or systems. that person may 
use the procedures in this policy to report the incident. and his or her report will be handled in the same 
manner as employee reports. and with the same consideration. Visitors and customers of NARA will be 
informed of this policy through orientation materials provided to researchers and by NARA and oontrador 
staff interacting with visitors and customers. 

396.6 What is NARA's anti-harassment policy? 

NARA does not, and will not, tolerate discrimination or harassment. NARA is committed to delivering program 
services in working environments that are oourteous, respectful, and free from harassment for its employees. 
contractors, volunteers, student interns, foundation staff, visitors, and customers. 

396.7 What is harassment? 

a. Harassment is a form of discrimination. 

b. Harassment is unwelcome verbal, visual, physical or other conduct based on race, color, national origin, 
religion, age (over 40), disability (mental or physicaQ, sex (whether°' not of a sexual nature) sexual 
orientation, and retaliation for engaging in protected activity, including making a good faith allegation of 
harassment under this policy, that makes an individual feel devalued, embarrassed, offended. 
aggravated, intimidated, humiliated, insulted. ridiculed, or afraid. 

396.8 What kinds of actions qualify as harassment? 

a. Unwelcome visual, verbal or physical conduct constitut.es harassment when: 

(1) It creates an intimidating, hostile or offensive work environment; 

(2) It causes unreasonable interference with an individuars wor1c performance; 

(3) Submission to or rejection of such conduct is the basis for an employment decision; 

(4) It otherwise adversely affects an individuars employment opportunities; or 

(5) It creates an intimidating, hostile, or offensive environment that unreasonably interferes with a visitor's 
or customer's use of NARA services or facilities. 



b. Harassing verbal conduct may indude (rf it meets the factors listed in subpara. a), but is not limited to: 

(1) Slurs; 

(2) Derogatory remarks; 

(3) Spreading rumors: 

(4) swearing; 

(5) Jokes; 

(6) Obscenities; 

(7) Incessant teasing; 

(8) Bullying: and 

(9) Expressing or insinuating threats. 

c. Harassing visual conduct may include (rf it meets the factors listed in subpara. a), but is not limited to: 

(1) Emails: 

(2) Screen savers; 

(3) Posters; and 

(4) Cartoons. 

d. Harassing physical conduct may include (If it meets the factors listed in subpara. a), but is not limited to: 

(1) Threatened assault; 

(2) Hitting, punching, grabbing, massaging, other unwanted touching; and 

(3) Malicious or insulting gestures. 

396.9 What do I do if I have been harassed? 

a. Any person who believes that he or she has been the subject of an incident of harassment by anyone in 
the workplace or while using NARA facilities or systems, induding supervisors, co-workers, contractors. 
student interns, foundation staff, visitors, or customers, should report the matter to a supervisor or 
management official (either within or outside of his or her chain of command), NAHR, or NEEO as soon 
as possible after the incident Separate from this system, any person may also contact the OIG if he or 
she feels it is appropriate. It is NARA's goal and intention to stop any harassment before it rises to the 
level of severe and pervasive. 

b. In addition, employees who witness, or are made aware of, possible harassment have an obligation to 
immediately report the matter to a supervisor or management official (either within or outside of his or her 
chain of command), NAHR, or NEEO. 

c. \JVhen supervisors and management officials are made aware of alleged harassing conduct, they must 
immediately (within one (1) day after teaming of the alleged harassment) contact NEEO at (301) 837-
1849 or NAHR at (301) 837-1981. 

d. Upon receipt of a complaint of harassment, NAHR (or its designee) will promptly conduct an impartial 
inquiry into the alleged harassment. If. after completing the impartial inquiry it is determined that 
harassment occurred, NAHR will refer the matter to the appropriate supervisor or management official to 
implement any necessary corrective action, including possible disciplinary action. If the allegations rise to 
the level of fraud, waste, abuse or mismanagement, NAHR will immediately notify the OIG. 

e. If the complaint of harassment involves a contractor or foundationfinstitute staff, NAHR (or its designee) 
will work with the appropriate contracting and/or foundation/institute officials, including Presidential library 
officials, as appropriate, to conduct the impartial inquiry and to implement any necessary corrective 
action . 



f. Employees and non-employees are assured that all information will be maintained on a confidential basis to 
the greatest extent possible. However, such information may be disdosed to defend NARA in any 
litigation to which the information may be relevant and necessary. Further. information may need to be 
disclosed to those officials and employees within NARA with a need to know in order to carry out the 
purpose and intent of this policy. 

g. Employees and non-employees are advised that this policy and process for reporting harassment are 
separate and distinct from any EEO process, statutory appeal, OIG complaint, and/or grievance process 
that may also apply in a given situation. Please be advised that specific time frames for pursuing these 
other processes may apply to a particular situation. Contacting a supervisor or management official, 
NAHR, OIG, or NEEO pursuant to this policy is not the same as filing an EEO complaint of discrimination. 
Nothing in this policy precludes an individual from following the procedures detailed in this policy and also 
pursuing another process such as the EEO process. However, any relevant time frames for pursuing 
other processes remain applicable. 

h. RESOLVE, NARA's Alternative Dispute Resolution (AOR) program, is also available to assist in dealing 
with situations of harassment (see NARA 320). 

396.10 Where can I find additional relevant resources? 

For additional resources, visit NARA 395, Eaual Employment Opoortunity Complaints Proaram, Office of Special 
Counsel, and The Merit Systems Protection Board . 

396.12 How are records created by this d i rective maintained under the NARA Records Schedule? 

See Appendix A for records management instructions. 

Appendices 

Appendix A 

Appendix 8 



Appendix A - Records Maintenance 

To ensure confidentiality, all responsible parties must keep any records of harassment allegations/cases in separate 
folders (from other records in the same series) and in a locked file drawer or cabinet. 

1. NARA employees, volunteers, and student interns - Keep your copies of records for your own personal 
reference. Do not file your copies with any records maintained by your supervisor. 

2. Employees and volunteers of the Foundation for the National Archives and Presidential library 
support organizations (foundations and institutes) - File and retain any records in accordance with your 
foundation's own policies, procedures, and recordkeeping practices. 

3. Any NARA unit EXCEPT in a Regional Records Services Facility 

a. Supervisor, management official, or volunteer coordinator - Use File no. 205. ·offlce 
Administration Files. " when anyone (employee or non-employee) reports alleged harassing conduct. As 
needed, carry forward records until the matter has been closed (i.e., investigated/dismissed. investigated/ 
corrective actions taken, etc.). Cut off records at end of that fiscal year and then destroy records two years 
later. 

b. Supervisor or management official - Keep records in an offending employee's ·unofflcial 
Personnel File" (#303-1) if any disciplinary/adverse actions have been taken against the employee for 
committing harassment against another employee or a non-employee. 

c. Volunteer coordinator or Student intem's supervisor - File records in an offending volunteer's 
or intem's 'Volunteer Program Files: Individual Volunteer File" (11605-3) if oorrective action (i.e., dismissal) 
has been taken against the volunteer or student intern for committing harassment against a NARA 
employee, another volunteer or student intern, or another non-employee. 

d. COR - Place documentation into a separate folder within the larger ·coR· file under 1519-1a or 
1519-1b (see the Procurement Guide, chapter 10, for further guidance about COR records) for the following 
situations: 

(1) When a contractor reports allegedly harassing oonduct by a NARA employee, another 
contractor, or another non-employee; 

(2) When a NARA employee, volunteer. student intern, foundation staff member, visitor. or 
customer makes a harassment allegation against a oontractor; and 

(3) If corrective action (i.e .• dismissal) is taken against an offending contractor who has 
oommitted harassment. 

4. Any unit in a Regional Records Services Facility 

a. Supervisor, management official, or volunteer coordinator - Use File no. 266. "Administrative 
Functions, " when anyone (employee or non-employee) reports alleged harassing conduct 

b. Supervisor or management official - Keep records in an offending employee's ·unofflcial 
Personnel File" (#269-1 J if any disciplinary/adverse actions have been taken against the employee for 
committing harassment against another employee or a non-employee. 

c. Volunteer coordinator or Student intem's supervisor - File records in an offending volunteer's 
or intern's "Individual Volunteer/Intern File" under "Regional Outreach" <•1618) if oorrective action (i.e., 
dismissal) has been taken against the volunteer or student intern for committing harassment against a 
NARA employee, another volunteer or student intem, or another non-employee. 

d. COR - Use F11e no. 267-1, "Collections and Expenditures ofFunds ...• · (see subpar. 3d above for 
situations involving a contractor). Refer to the Procurement Guide, chapter 10, for further guidance about 
COR records. 

5. NAHR -



a. When anyone (employee or non-employee) reports alleged harassing conduct, establish an "inquiry 
file" under "Disciplinary, Adverse, and Performance-Based Actions Case Files" (#329-2a). Maintain inquiry 
files apart from the case files of actual disciplinary/adverse actions. 

b. If any disciplinary or adverse action(s) is/are taken against an offending employee, establish a case 
file under #329-2a and track the action(s) in the electronic "Discipline Log" (#329-2b). 

6. NEEO - When NEEO receives a discrimination complaint of harassment from: 

a. A NARA employee - Use File no. 332-1, "EEO Records: Official Discrimination Complaint Case 
Files. · Or use File no. 332-3b if the employee does not initiate an informal or formal complaint of 
discrimination. 

b. A non-employee (contractor, volunteer, student intem, foundation staff member, visitor. or 
customer) - Keep records under File no. 332-3b, "EEO Records: Preliminary and Background F11es -
Records documenting complaints that do NOT develop into Official Discrimination Complaint Cases.· 

7. NGC - When NGC receives a request for assistance regarding alleged harassing conduct: 

a. If request is for legal advice - Establish a case file under "Program Operation: General Legal 
Advice- Files for all other {non-precedential] cases· (#1103-1b). 

b. If request is for participation in RESOLVE - Maintain an official case file for the RE SOL VE 
proceeding under "Program Operation: ADR - Operations" (#1103-58). 

8 . OIG - When OIG receives a referral of a case of harassment that it believes has risen to the OIG level: 

a. The Assistant Inspector General for Investigations establishes an investigative case file under 
"Complaint Files" (#1208-1 J or "Investigation Files" (#1208-2a). 

b. The Office of Investigations also tracks the case in its electronic Inspector General Case 
Management and Tradcing System (#1208-3). 

9. Operations of Research Rooms (Archival Holdings) - If an inquiry finds that a researcher has committed 
harassment and has had NARA research privileges revoked: 

a. Office of Records Services - Washington, DC (NW} Units -

(1) Use File no. 1418-1a, "Researcher Application and Authorization Files: Researcher 
Application Forms- Issuing office" (for paper records). 

(2) For electronic records, follow disposition instructions for the Researcher Registration 
System Database tl1418-1c(1] and #1418-1cf2D. 

b. Regional Records Services Facilities- Directors of Archival Operations - Use File no. 1474-
;}_c, "A1ehives Services: Reference- User Registration/Retrieval Documentation.• 

c. Office of Presidential Libraries (NL) - Libraries, Projects, and 
Staffs-

(1) If records are filed in separate series, use 11418-1a (for paper records) and File no. 1418-
~ "Researcher Application and Authorization Files: Sectronic database of resea!Cher 
applications ... • (for electronic records). 

(2) If consolidated case files are maintained, follow instructions for either File nos-1470-1. 
"Researcher Case Files ... for researchers who have produced signmcant and/or controversial 
research" or 1470-2, "All other researcher case files.• 
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Equal Employment Opportunity Policy Statement 

A$ the Archivist of the United States, I am strongly committed to the principles of.Equal 
F.mployment Oppornmity (EEO) and the implementation of EEO policies and objectives that 
will eohaoce the quality of our work life and the productivity in our workplace. The greatest 
resoun::e at NARA is our employees. It is my goal to create a positive workplace wbcrc all 
employees feel comfortable that their work and individual contributions count. 

It is the policy of NARA to promote and CDS\D'C equal employment opportunity for all persom 
regardless of race, color, national origin, se:x (mcluding sexual banmment), sexual orientation, 
age (40 and over). religion, mental or physical disability, genetic information, or reprisal for 
participating in the EEO process. Discrimination is illegal and bas no place at NARA. It c:mmot 
and will not be tolerated. 

Managers and supervisors must lead by ex.ample and monitor the workplace to ensure that the 
enviroDIDCllt is free from discrimination, hostility, intimidation, harassment, and reprisal. All 
employees at NARA are responsible for implementing EEO policy in theU daily actions, 
conduct. and decisions. Managers, supervi9on and employees ali.ke must treat each ocher with 
civility, respect, and professionalism. For more details on NARA's EEO policy, see NARA 396. 
Anti-Hmmrnqit Policy. 

I sttoa&IY promote EEO policy throughout NARA and look forward to wortin& with each of you 
in eliminating discriminatioo in the wodq>lace. 

~4~ 
DAVIDS. FERRIERO 
Archivist of the United Stares 
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Diversity and lnduston Polley Slatement 

NARA390-l 
AUG 10 Z01Z 

Central to our goal of"Preserving the Put to Protect the Future" is my comm.i1mmt to attract 
and retain a diverse and inclusive world'orce - one that mirrors the public that we serve at our 
many &cilities nationwide. To achieve this goal, NARA's success is c:onti.ngent upon our ability 
to rec:nUt. select, develop, promote, md retain mpplicms and employees of differing thoughts, 
becqrounds, educatioo. 30cio-ccooom.ic status, occupetioo, and geographic locmioa. 

As the Archivist of the United Sl*S, I am Sb'oDgfy committed to the princ:iplcs of diversity and 
inclusion and embrace the diversity that our employees bring to NARA. which will inspire 
innovation, encourqe respect. and promote unlimited success. I am further committed to 
eodoning a workplace where the viewpoims and paspcctives of all employees arc welcomed 
and talents arc recognized and apprecimd. 

It is NARA' s policy to develop and maintain a workpllCC tbll values individual diffaeoces 
reprdless of t.cqround and cxperimces ao that diversity and inclusiveness arc integral pmts of 
our day-to-day work. The benefits derived from a divene and inclusive worlcforce arc unlimited. 
For that reaon. we must strive to ensure that all of our employees receive the tools required to 
develop the multidisciplinary know:ledge. requisite skills, training. md deveJopmcot wy to 
eccomplisb our present and fUturc mission objectives. 

Therefore, all executives, managers. superWaa. and employees arc called upon to be role 
models who exhibit behavior of 11eceJAllUCe, indusica. and lll:COUlltabi1.. Each one of us bears 
the rcspomi"'bility to ensure a diwne and inclusive wodcpl~ Toaether all of us can play a pct 
in making NARA an employer of choice. where all 1re wdcome and timed with dignity and 
respect. For mare information on NARA 's polic:y, see NARA 390-1. 

Archivist of the United States 



National Archives and Records Administration 
No FEAR Act Refresher Training Plan 

For FY 2014 

On-line Course: Mandatory No FEAR Act Refresher Training 

Overview: The No FEAR Act requires agencies to provide training to their employees 
on the rights and remedies under Federal antidiscrimination, retaliation , 
and whistleblower protection laws. 

Participants: All NARA employees (including managers and supervisors) 

Objectives: At the conclusion of the training , the employees should: 

1) Learn the basic provisions of the No FEAR Act; 
2) ldentffy what Antidiscrimination and Whistleblower Protection Laws 

protect them; and 
3) Learn how to file a complaint alleging discrimination, retaliation, or a 

violation of the Whistleblower Protection Laws. 

Instructional Materials/Method of Training: On-line offered through the Leaming 
Management System (LMS) 

Schedule: All employees will be trained by September 30th. All newly-hired 
employees will be trained within 90 days of their entry on duty. Thereafter, 
employees will be provided a refresher course every two years. The next 
training cycle scheduled for FY 2014. 

Certiflcation: Certificates will be generated after the completion of the training. NARA's 
LMS will electronically track completion and notffy the Office of Equal 
Employment Opportunity. 
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Reply to Attn of: 

National Aeronautics and Space Administration 

Headquarters 
Washington, DC 20546-0001 

March 29, 2013 

Office of Diversity and Equal Opportunity 

The Honorable Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Honorable Chair, 

,,,c 1 .. [':1 I 5 /\ '.':>: 2C 
L<.' i - • 

Enclosed please find the National Aeronautics and Space Administration's FY 2012 
Annual Report to Congress on the Notification and Federal Employee Antidiscrimination 
and Retaliation (No FEAR) Act of2002 (P.L. 107-174). The Report is submitted in 
accordance with the requirements of Section 203 of the No FEAR Act. 

If you have any questions or are in need of clarifications, please feel free to contact me at 
(202) 358-2167, or Ms. Sharon Wagner of my staff at (202) 358-0953. 

Sincerely, 

&':;~/t!vrw,L-__ 
Associate Administrator for 

Diversity and Equal Opportunity 

Enclosure 
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FY 2012 Annual Report 
Regarding 

NASA's Equal Employment Opportunity and Whistleblower Protection Act 
Complaints Activity 

Pursuant to 
Section 203 

Notification and Federal Employee Antidiscrimination and Retaliation (No FEAR) Act 
of2002 

(P.L.107-174) 

March 2013 



• EXECUTIVE SUMMARY 

• 

During FY 2012, NASA's Office of Diversity and Equal Opportunity (ODEO) continued to undertake 
new initiatives designed to mitigate workforce stressors, while contributing to the creation of a positive 
work environment that can effectively support and reduce risk to the Agency's missions. 

NASA also continued to address critical workplace issues in a Center-by-Center fashion through the 
education and consultative opportunities made available through the Conflict Management Program 
{CMP). The range of education and consultative opportunities provided included High Performing 
Teams Conflict Management training, which identifies the necessary components of high performing 
teams and barriers to high performance, and was provided at two NASA centers. Ir.tact Team training, 
which helps teams develop skills necessary to use conflict to a team's advantage rather than allowing it 
to become a barrier to the mission, was provided at three Centers. 

NASA also continued its efforts to provide prompt and effective resolution of harassment allegations by 
focusing on the implementation of its Anti-Harassment Program (AHP) under NASA Procedural 
Requirements (NPR) 3713.3, Anti-Harassment Procedures, which became effective October 9, 2009. 
The AHP is designed to better ensure harassment-free work environments Agency-wide as well as to 
reduce the Agency's potential liability in harassment cases. NASA's ODEO deployed anti-harassment 
classroom training for managers and supervisors at all NASA Centers in FY 2012, providing each 
Center with at least two training sessions. The trainings were designed to better ensure that NASA's 
managers and supervisors fully understand their roles and responsibilities under the Agency's 
procedures. In addition, NASA deployed as part of its Diversity and EO eLearning Institute a training 
module on anti-harassment, available to all Agency employees through the Agency's online System for 
Administration, Training, and Educational Resources for NASA (SATERN). 

Furthermore, during FY 2012, NASA continued to educate the Agency's workforce on the No FEAR 
Act by providing employees and supervisors a wide variety of additional training opportunities 
throughout the year. Employees and supervisors also received information on prohibited activities in 
several written materials. 

In order to assist in the development and implementation of the Centers' Diversity and Inclusion Plans 
(D&I), the Agency conducted three D&I implementation programs at the NASA Shared Service Center, 
Stennis Space Center, and the Dryden Flight Research Center. The implementation programs were based 
on employee and leadership focus groups, with survey questions based on data from the 2010 D&I 
survey. This culminated in a report to each of the Center Directors for the three aforementioned Centers. 
The report contained recommendations for enhancing the Center's D&I efforts, e.g. identifying strengths 
and challenges, and designing future activities for the continuing enhancement of diversity and inclusion 
efforts at the Center level. 

The Agency also completed 79 EEO counseling activities involving 72 aggrieved individuals, which is 
more than the 67 counseling activities that were completed in FY 2011, involving 62 aggrieved 
individuals. 

2 



• 

During the same period, Alternative Dispute Resolution (ADR) rates at the informal stage varied 
compared to FY 2011 rates. Specifically, the offer rates decreased from 61 percent to 42 percent; the 
acceptance rates increased from 44 percent to 63 percent; and the settlement rate decreased 
from 61 percent to 28 percent. With continued emphasis on employee awareness about the benefits of 
ADR we anticipate that ADR rates overall will increase. 

Finally, the Agency completed the development of an EEO Counselors Desk Guide, which standardizes 
Agency-wide counseling activities. Moreover, face-to-face counselors' training was provided at six of 
its Centers, assisting them to improve their informal counseling, including ADR and resolution rates. 

BACKGROUND 

The No FEAR Act (P. L. 107-174) is intended to reduce the incidence of workplace discrimination 
within the Federal government by making Federal agencies more accountable for violations of 
antidiscrimination and whistleblower protection laws and requires them to post certain statistical data 
relating to Federal sector EEO complaints filed with each agency. The specific annual reporting 
requirement outlined in Section 203 of P.L. 107-174 is as follows: 

SEC. 203. REPORTING REQUIREMENT. 

(a) ANNUAL REPORT. -Subject to subsection (b), not later than 180 days after the end of each 
fiscal year, each Federal agency shall submit to the Speaker of the House of Representatives, the 
President pro tempore of the Senate, the Committee on Governmental Affairs of the Senate, the 
Committee on Government Reform of the House of Representatives, each committee of 
Congress with jurisdiction relating to the agency, the Equal Employment Opportunity 
Commission, and the Attorney General an annual report which shall include, with respect to the 
fiscal year-

(!) The number of cases arising under each of the respective provisions oflaw covered 
by paragraphs(!) and (2) of section 20l(a) in which discrimination on the part of such 
agency was alleged: 
(2) The status or disposition of cases described in paragraph (I); 
(3) The amount of money required to be reimbursed by such agency under section 201 in 
connection with each of such cases, separately identifying the aggregate amount of such 
reimbursements attributable to the payment of attorney's fees, if any; 
(4) The number of employees disciplined for discrimination, retaliation, harassment, or 
any other infraction of any provision of law referred to in paragraph ( 1 ); 
(5) The final year-end data posted under section 30l(c)(l)(B) for such fiscal year 
(without regard to section 30l(c)(2); 
(6) A detailed description of-

(A) The policy implemented by that agency relating to appropriate disciplinary 
actions against a Federal employee who-

(i) Discriminated against any individual in violation of any of the laws 
cited under section 20l(a)(l) or (2); or 
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(ii) Committed another prohibited personnel practice that was revealed in 
the investigation of a complaint alleging a violation of any of the laws 
cited under section 20l(a)(l) or (2); and 

(B) With respect to each of such laws, the number of employees who are 
disciplined in accordance with such policy and the specific nature of the 
disciplinary action taken; 

(7) An analysis of the information described under paragraphs(!) through (6) (in 
conjunction with data provided to the Equal Employment Opportunity Commission in 
compliance with part 1614 of title 29 of the Code of Federal Regulations) including-

(A) An examination of trends; 
(B) Causal analysis; 
(C) Practical knowledge gained through experience; and 
(D) Any actions planned or taken to improve complaint or civil rights programs of 
the agency; and 

(8) Any adjustment (to the extent the adjustment can be ascertained in the budget of the 
agency) to comply with the requirements under section 201. 

(b) FIRST REPORT. -The l'' report submitted under subsection (a) shall include for each item 
under subsection (a) data for each of the 5 immediately preceding fiscal years (or, if data are not 
available for all 5 fiscal years, for each of those five fiscal years for which data are available). 

Responsibility for the issuance of regulations governing implementation of Title II of the No FEAR Act 
was delegated to the United States Office of Personnel Management (OPM). The OPM published final 
rules implementing the reporting and best practices of Title II of the No FEAR Act on December 28, 
2006, effective February 26, 2007. These regulations may be found at Title 5, CFR Part 724. The 
implementing regulations issued by OPM require a copy of the annual report to be submitted to the 
Director ofOPM. 

NASA has prepared this report for FY 2012, based on the provisions of the No FEAR Act and its 
implementing regulations. 

1. CIVIL CASES 

NASA reports that during FY 2012, there were fiv1~ Federal Court cases. Three of them are still 
pending. With respect to the first case, it was filed during FY 2012 under Title VII of the Civil Rights 
Act of 1964 (42 U.S.C. § 2000e et seq.) (Title VII). The U.S. District Court for the District of Maryland 
dismissed all claims in favor of NASA and the case was closed. The second case was filed during FY 
2008 under Title VII of the Civil Rights Act of 1964 (42 U.S.C. § 2000e et seq.) (Title VII), and the Age 
Discrimination in Employment Act of 1967 (29 U.S.C. § 621 et seq.) (ADEA). The U.S. District Court, 
District of Columbia dismissed all claims in favor of NASA. The case was settled. The U.S. District 
Court, District of Columbia, in a third case also filed during FY 2008 under Title VII and ADEA, again 
dismissed all claims in favor of NASA. However, in this third case the complainant appealed to the U.S. 
Court of Appeals for the District of Columbia Circuit, and the case while affirmed on November 9, 
2012, was pending during FY 2012. A fourth case filed in the Federal Court for the District of Columbia 
in 2004 under Title VII, and ADEA alleging discrimination based on race, gender, religion and 
retaliation is pending. 
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Additionally, a fifth case filed during FY 201 \under Title VII and Section 501 of the Rehabilitation Act 
of 1973, based on gender and disability is pending. 

NASA reports a payment of $11 k made by the Financial Management Service, United States 
Department of the Treasury on behalf of the Agency for one employment discrimination case filed in the 
Federal district court and closed during FY 2012. The Agency further reports that during FY 2012 there 
were no reimbursements made to the Judgment Fund of the Department of Treasury. 

2. DISCIPLINARY ACTIONS TAKEN IN CONNECTION WITH CIVIL CASES 

There were no disciplinary actions taken by NASA in connection with the cases identified in this report. 

3. POSTING OF EEO COMPLAINTS PROCESSING STATISTICS 

The FY 2012 year-end data regarding NASA's administrative discrimination complaints process was 
posted on the Agency's website in accordance with the EEOC regulations at Title 29, CFR, Subpart G 
(implementing Section 30l(c)(l)(B) of the No FEAR Act), and is attached as Appendix A to this report. 

4. DISCIPLINARY ACTIONS TAKEN IN CONNECTION WITH CASES OTHER THAN 
THOSE LISTED IN STATUS OF CIVIL CASES SECTION 

During FY 2012, there were no disciplinary actions taken by NASA in connection with cases other than 
those listed above in the section entitled "Status of Civil Cases." 

5. DISCIPLINE POLICY 

NASA continues to follow the guidance contained in its Desk Guide for Table of Disciplinary Offenses 
and Penalties. This Desk Guide is the Agency's guide for determining whether and/or to what extent 
formal disciplinary action is necessary in dealing with issues of employee misconduct. This Desk Guide 
is posted on the "NASA People" website (http:llnasapeop/1~.nasa.govlpolicieslindex.htm), under the 
link entitled "NASA Desk Guides" and is accessible to all NASA employees. 

Further, NASA employees are informed of potential penalties for engaging in discriminatory behavior or 
for taking personnel actions based on a prohibited basis. Employees were informed of such potential 
penalties during No FEAR Act Agency Training. 

The Agency's Anti-Harassment Policy Statement c:ommunicates the Agency's commitment to 
promoting equal opportunity in employment and prohibiting harassment in the workplace, as well as 
notifying employees of potential disciplinary actions for conduct in violation of these policies. ODEO 
disseminated the policies to Agency senior leadership. Also, NASA Centers disseminated the Agency 
policies (with Center Director endorsement) to employees via hardcopy, policy posters, and e-mail. 
Both the Discipline and the Anti-Harassment policies are available on the NASA ODEO website . 

5 

http://nasapeople,nasa.gov/policies/index.htm


~· 

• 

6. ANALYSIS OF TRENDS, CAUSAL ANALYSIS, PRACTICAL KNOWLEDGE GAINED 
THROUGH EXPERIENCE AND ACTIONS TAKEN TO IMPROVE COMPLAINT AND CIVIL 
RIGHTS PROGRAMS 

The FY 2012 statistics for employment discrimination complaints (see Figure 1) indicate that the leading 
bases were reprisal, race, and sex, followed by age and disability, while the leading issues were 
harassment (non-sexual), and promotion/non-selection. (See Figuresl and 2.) 

22 

Reprisal 

12 

10 
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6 

4 
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0 

Race 

11 

8 

Figure 1 

Leading Bases - FY 2012 

Sex Age Disability National Non-EEO 
Origin 

Figure 2 

Leading Issues - FY 2012 

Color 

During Fiscal Year (FY) 2012, the Agency completed 79 counseling activities involving 72 aggrieved 
individuals, which is more than the 67 counseling activities that were completed in FY 2011 , involving 

• 62 aggrieved individuals. 
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In FY 2012 the ADR rates at the informal stage varied compared to FY 2011 rates. Specifically, the 
offer rates decreased from 61 percent to 42 percent; the acceptance rates increased from 44 percent to 63 
percent; and the settlement rate decreased from 61 percent to 28 percent. With continued emphasis on 
employee awareness about the benefits of ADR we' anticipate that ADR rates overall will increase. 

Regarding formal complaints, there were 39 formal complaints filed by 38 individuals during FY 2012, 
a I 0 percent increase from the number of complaints (3 5) filed in FY 2011. The two leading bases for 
complaints filed during FY 2012 were reprisal (cited in 22 complaints) and race (cited in 17 complaints), 
followed closely by gender (cited in 16 complaints). The leading issues were harassment (non-sexual) 
(cited in 11 complaints), followed by promotion/non-selection (cited in 8 complaints). 

During FY 2012, NASA completed 81 percent of its formal complaint investigations in a timely manner, 
as compared to 92 percent in FY 2011. The average processing time for all investigations was 194 days 
in FY 2012, compared to 171 days in FY 2011. These changes were due, in large part, to the complexity 
of cases filed in FY 2012, as well as multiple amendments filed by complainants during this period. 
In FY 2012, 11 final Agency merit decisions were issued within an average of 181 days, compared to 
12 decisions issued within an average of364 days in FY 2011. 

The Agency also completed the development of an EEO Counselors Desk Guide, which standardizes 
Agency-wide EEO counseling activities. Moreover, the ODEO, Complaints Management Division 
(CMD) provided face-to-face training at six NASA Centers with the goal of assisting them to improve 
informal counseling, including ADR and resolution rates . 

Anti-Harassment 

NASA continued its efforts to provide prompt and effective resolution of harassment allegations by 
focusing on the implementation of its Anti-Harassment Program (AHP) under NASA Procedural 
Requirements (NPR) 3713.3, Anti-Harassment Procedures, which became effective October 9, 2009. 
This policy helps NASA better ensure harassment-free work environments Agency-wide as well as to 
reduce the Agency's potential liability in harassment cases. This process provides an avenue of redress 
that is separate and apart from the EEO complaints process, and is designed specifically for management 
to resolve issues of harassing conduct at the earliest possible opportunity, and covers allegations of 
harassment brought by both civil servants as well as contract employees (although the process does not 
cover contractor v. contractor harassment). 

NASA's ODEO deployed anti-harassment classroom training for managers and supervisors at all NASA 
Centers in FY 12, providing each Center with at least two training sessions. The trainings were 
designed to better ensure that NASA's managers and supervisors fully understand their roles and 
responsibilities under the Agency's procedures. 

In addition, NASA deployed as part of its Diversity and EO el..earning Institute a training module on 
anti-harassment available to all Agency employees through the Agency's online training and educational 
resources system, SA TERN. The anti-harassment course shows how the NASA policy and procedures 
can help to quickly address and resolve allegations of harassing conduct. Informational materials in the 

- course include a video depicting how a harassment allegation can arise and be resolved through the 
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Agency anti-harassment process. ODEO also provided technical assistance and guidance memoranda to 
the field throughout the year, clarifying and elaborating on points in the Agency's anti-harassment 
procedures and implementation guide. Such technical assistance and guidance is needed as the program 
continues to evolve. 

Overall, the Anti-Harassment Program continues to successfully accomplish the goals for which it was 
created, that is, to enable the Agency to promptly, impartially, and effectively, address allegations of 
harassing conduct when they arise. 

Conflict Management 

In FY 2012 NASA continued to address critical workplace issues in a Center-by-Center fashion 
through the education and consultative opportunities made available through the Conflict Management 
Program (CMP). Specifically, CMP provides managers, supervisors, and employees with effective tools 
and strategies to resolve workplace conflicts at the earliest possible opportunity and reduce the need for 
third-party intervention, such as the EEO complaint process and other formal processes, thereby helping 
individuals and organizations across the Agency maintain focus on mission success. 

FY 2012 was the fifth year since the CMP was deployed by NASA's Office of Diversity and 
Equal Opportunity to address Agency needs and concerns regarding workplace conflict. 
CMP continues to provide a proactive and innovative strategy for managing the institutional risks and 
requirements, including the Administrative Dispute Resolution (ADR) Act requirement for providing 
training on a regular basis for dispute resolution specialists and other employees involved in the 
implementation of ADR policy and the mandate of the No FEAR Act for Federal agencies to ensure that 
managers have adequate dispute resolution training and oth1:r essential communication skills. 

CMP continued to provide the range of education and consultative opportunities provided in previous 
years. High Performing Teams Conflict Management training, which identifies the necessary 
components of high performing teams and barriers to high performance was provided at two NASA 
centers. Intact Team training, which helps teams develop skills necessary to use conflict to a team's 
advantage rather than allowing it to become a barrier to mission accomplishment, was provided at three 
Centers. Also, Web-based Conflict Management Refresher training, which provides a follow on to the 
Basic Conflict Management classroom training, reviews the core concepts of conflict prevention, 
management and resolution. This training continues to be posted in the System for Administration, 
Training and Educational Resources for NASA (SA TERN) to be readily available for employees, 
managers and supervisors anywhere at a convenient time. Webinars on Trust Building, Effective 
Communication, Handling Difficult Emotional Situations and Performance Expectations were 
conducted for 72 employees Agency wide. In addition, Individual Conflict Consultations with a trained 
professional were conducted for employees and management officials at four centers who volunteered 
for the coaching. In many instances, the private consultations are used to prevent unnecessary disputes 
or escalation of disputes that may lead to EEO complaints or grievances. 

CMP continues to enhance the Agency's promotion of a healthy work environment 
through: 

• Better working relationships between managers, supervisors and employees, 
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co-workers, and team members; 

• Expanded used ofresolution skills to prevent and manage conflict; 

• Heightened individual productivity and efficiency; and 

• A workplace environment where employees feel they may safely raise concerns . 

Diversity and Inclusion (D&I) 

In addition to continuing the CMP, NASA's Office of Diversity and Equal Opportunity (ODEO), the 
Office of Human Capital Management (OHCM), and the Agency's senior leadership continued to 
implement the D&I Framework, an institutionalized structure for diversity and inclusion by refining the 
goals and activities contained in the Agency D&I Strategic Implementation Plan (D&I Plan). This four
year D&I Plan establishes the key principles and strategies for sustaining D&I efforts over time and 
aligns with Executive Order 13583 (Establishing a Coordinated Government-Wide Initiative to Promote 
Diversity and Inclusion in the Federal Workforce) of August 18, 2011, and the U.S. Office of Personnel 
Management's (OPM) Guidance for Agency-Specific Diversity and Inclusion Strategic Plans. NASA 
presented the D&I Plan to OPM, EEOC and OMB on June 5, 2012, and the Administrator issued the 
final version in July 2012. 

The D&I Plan fully integrates D&I into all aspects of NASA's work life, from strategic decision-making 
and operations, and workforce planning and leadership training, to manager-employee relationships. 
NASA is implementing efforts that take the Agency beyond recruiting and hiring a workforce that is 
demographically diverse, and towards implementing a level of effort that demonstrates an organization's 
commitment to creating and maintaining an inclusive work environment. 

As part of its D&I effort, the Agency conducted three D&I implementation programs, one at each of the 
following installations: NASA Shared Service Center, Stennis Space Center, and at Dryden Flight 
Research Center. The programs were designed to assist in the development and implementation of their 
respective D&I Plan. The implementation programs initially consisted of focus groups comprised of 
civil service and contractor personnel with the recognition that each has a different dynamic relationship 
with each of the NASA Centers. NASA's senior leadership believes that a diverse and inclusive work 
environment will lead to enhanced creativity, innovation and productivity when it is established 
collaboratively, with a view towards effectiveness and sustainability. 

In addition, data gathered from civil service employees in its 2010 D&I Assessment Survey (DIAS) was 
analyzed for each of the three aforementioned Centers. Specifically, responses to five research questions 
in the DIAS were further analyzed to develop the prompts for the focus group interviews, with the 
objective of ensuring that the focus group interview questions captured the sentiments of civil service 
employees who had not completed the survey, as well as from contractor employees who were not 
included in the survey. 

Finally, NASA's ODEO and OHCM are partnering to enhance the Agency's recruitment strategies to 
reach a more broadly diverse talent pool. ODEO and OHCM also completed work on improvements to 
the SES performance standards regarding D&I, and continue to further enhance the non-SES 
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supervisory performance evaluation system by including meaningful Equal Opportunity and D&I 
performance standards. 

7. ADJUSTMENT TO BUDGET 

No adjustment to the budget for FY 2012 was made to comply with the reimbursement obligations under 
the Judgment Fund maintained by the Financial Management Service in the United States Department of 
the Treasury. 

8. TRAINING PLAN (See Appendix B) 

During FY 2012, NASA initiated revisions to its NASA training course for all NASA civil service 
employees in accordance with the training requirements of the No FEAR Act of 2002. The 25-minute 
revised training module is targeted for deployment as an on-line course using the Agency's E-learning 
training website (SA TERN) by April 30, 2013, with a completion requirement for all Agency civil 
service employees of September 30, 2013. 
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Equal Employment Opportunity Data Posted 
Pursuant to the No Fear Act: 

NASA (and below) 
For 4 .. Quarter 2012 for period ending September 30, 2012 

**Mixed Cases are Included in this report.** 

I Com para 

I Complaint Activity I Previous Fiscal Year 

tive Data 

Data 2012Thru09-
30 I I 2001 i 2oos i 2009 f2o10 l 

~of Complaints Filed I s1!56-f49-J571 
2011 

35 I 39 

I Number of Complainants I 471-4s-T4-3-f47-
I Repeat Filers I 9 I 5 f4-G,-l T 34 

1 

[c
---------'-~I~- Compa rative Data 

Complaints by Basis I 
:--------------+l __ -__,__P~evio~s Fiscal Ye 

Note: Complaints can be filed 
alleging multiple bases. The sum of 
the bases may not equal total 
complaints filed. 

2007 2008 2009 2010 

arData 

2011 

18 

T 8 

1 

21 

I 38 

1 

2012Thru09-
30 

17 

I 3 

1 

22 _J 
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Duty Hours 1 0 0 1 0 0 

Evaluation Appraisal 5 5 15 5 6 7 

Examination/Test 0 0 0 0 0 0 
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Medical Examination 0 0 0 0 1 0 

Pay (Including Overtime) 5 0 0 1 4 1 

Promotion/Non-Selection 17 23 14 11 11 8 

Reassignment 

l_J_J__J 
_J_J_I 

Reasonable Accommodation 1 6 3 3 

Reinstatement 0 0 0 0 

Retirement 0 0 0 0 

Termination 2 0 5 2 

Terms/Conditions of Employment 3 2 2 2 

Time and Attendance 1 0 0 0 

Training 1 2 2 2 

Other 3 6 4 6 

Comparative Data 

Processing Time Previous Fiscal Year Data 

2007 2008 2009 2010 2011 

Complaints pending during fiscal year 

Average number of days in 
179.21 181.90 195.45 181.71 176.19 

investigation 

Average number of days in 
445.86 537.07 181.33 272.53 252.53 

final action 

Complaint pending during fiscal year where hearing was requested 

Average number of days in 
investigation 

Average number of days in 
final action 

177.78 177.71 184.48 180.77 173.88 

15.67 14.25 18.25 21.60 47.00 

4 4 

0 0 

0 0 

2 3 

1 2 

6 3 

0 1 

2 7 

2012 Thru 
09-30 

193.57 

97.24 

177.22 

31.60 

14 



/' · • Complaint pending during fiscal year where hearing was not requested 

- Average number of days in 
181.80 188.60 218.50 183.00 180.56 205.83 

• 

investigation 

Average number of days in 
final action 

768.50 746.20 240.64 398.00 315.77 191.00 

Comparative Data 

Complaints Dismissed by Agency Previous Fiscal Year Data 2012 Thru 09-
1----~--~----....-------~ 

2007 2008 2009 2010 2011 30 

Total Complaints Dismissed by Agency 12 18 12 11 15 9 

Average days pending prior to dismissal 87 279 182 109 263 99 

Complaints Withdrawn by Complainants 

Total Complaints Withdrawn by 
Complainants 

Total Final Agency Actions 
Finding Discrimination 

Total Number Findings 

Without Hearing 

With Hearing 

2 5 3 3 1 1 

Comparative Data 

Previous Fiscal Year Data 2012 Thru 
r-------.-----.------.-------.-----t 

09-30 2008 2009 2010 2007 2011 

# 

1 

1 100 0 0 1 100 3 100 0 0 0 0 

0 0 000 0 0 0 00 0 0 

Findings of Discrimination Rendered 
by Basis 

Comparative Data 

Previous Fiscal Year Data 2012 

Note: Complaints can be filed alleging 
multiple bases. The sum of the bases 
may not equal total complaints and 
findings. 

Total Number Findings 

Race 

Color 

Thru 
2007 2008 2009 2010 2011 09-30 

#%#%#%#%#%# % 

1 

0 0 0 0 0 0 2 67 0 0 0 0 

0 0 000 0 0 0 00 0 0 
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Religion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprisal 1 100 0 0 0 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 3 100 0 0 0 0 

PDA 0 0 0 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 1 100 0 0 0 0 0 0 

Genetics 0 0 0 0 0 0 0 0 0 0 0 0 

Race 0 0 0 0 0 0 0 0 0 0 0 0 

• Color 0 0 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 0 0 0 0 0 0 

PDA 0 0 0 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 0 0 0 0 

Genetics 0 0 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 
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Race 0 0 0 0 0 0 2 67 0 0 0 0 

Color 0 0 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 0 0 
I 

Reprisal 1 100 0 0 0 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 3 100 0 0 0 0 

PDA 0 0 0 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 1 100 0 0 0 0 0 0 

Genetics 0 0 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 
I 

I Comparative Data I 

• Findings of Discrimination Previous Fiscal Year Data 2012 Thru 
' Rendered by Issue 2007 2008 2009 2010 2011 09-30 

Total Number Findings :• ~ 1:• ~ ~ 0 

Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 0 0 0 0 
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Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 

Evaluation Appraisal 1 100 0 0 0 0 0 0 0 0 0 0 

Examination!f est 0 0 000 0 0 0 00 0 0 

Harassment 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 3 100 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay (Including Overtime) 0 0 000 0 0 0 00 0 0 

Promotion/Non-Selection 0 0 000 0 0 0 00 0 0 

Reassignment 

Denied 0 0 000 0 0 0 0 0 0 0 

Directed 0 0 000 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 1 100 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 

Training 0 0 000 0 0 0 00 0 0 

Other - User Defined o. 0 0 0 0 0 0 0 0 0 0 0 

Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 0 0 0 0 0 0 
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Ir-• Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
: 

Suspension 0 0 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 

Examination!T est 0 0 0 0 0 0 0 0 0 0 0 0 

Harassment 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 

Reassignment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 0 0 0 0 
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Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 

Disciplinary Action 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 

Evaluation Appraisal 1 100 0 0 0 0 0 0 0 0 0 0 

Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 

Harassment 

Non-Sexual 0 0 000 0 0 0 00 0 0 

Sexual 0 0 0 0 0 0 3 100 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 

Reassignment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 1 100 0 0 0 0 0 0 

20 



• Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 0 0 0 0 

Other - User Defined 0 0 0 0 0 0 0 0 0 0 0 0 

Comparative Data 

Pending Complaints Filed in Previous Fiscal Previous Fiscal Year Data 2012 
Years by Status Thru 

2007 2008 2009 2010 2011 09-30 

Total complaints from previous Fiscal Years 0 0 0 0 0 0 

Total Complainants 39 48 51 51 56 40 

Number complaints pending 

Investigation 0 0 0 0 0 0 

ROI issued, pending Complainant's action 0 0 0 0 0 0 

Hearing 10 13 19 23 22 9 

Final Agency Action 0 8 8 4 1 9 

Appeal with EEOC Office of Federal Operations 1 3 7 12 13 16 

Comparative Data 

Complaint Investigations Previous Fiscal Year Data 2012 
Thru 

2007 2008 2009 2010 2011 09-30 

Pending Complaints Where Investigations Exceed 
0 3 2 0 1 1 

Required Time Frames 

• 
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The Notification and Federal Employee Anti-discrimination 
and Retaliation (No FEAR) Act of 2002 

Training Plan for FY 2013 

Target Audience: All NASA Civil Service Employees 

Number= - 18, 400 NASA Civil Servants 

Completion Level: Mandated 

Length: 25 minutes 

Purpose: To provide NASA employees with information and training on their rights, protections and 
remedies under discrimination, retaliation, and whistleblower laws. 

Objectives: 
• Familiarize NASA employees with the No FEAR Act of 2002. 
• Provide information and training on the prohibition of employment discrimination and 

retaliation .. 
• Provide information and training on Prohibited Personnel Practices, as defined under 5 

U.S.C. 2302(b) and the role of the Office of Special Counsel. 
• Provide information and training on Whistleblower Protection and the Whistleblower 

Complaints Process . 

Course Agenda: 
• Provide overview of anti-discrimination and whistleblower protection laws. 
• Provide summary of rights and responsibilities of employees, applicants, and NASA 

officials in the informal and formal EEO Complaints Process. 
• Provide summary of prohibited personnel practices, with NASA-context examples, and 

steps in the Whistleblower Complaints Process. 
• Provide a Certificate of Completion of Training. 

Training Delivery: 

Training content shall be implemented as an on-line course using the System for Administration, 
Training, and Educational Resources for NASA (SA TERN). The course shall be tested to take a 
maximum time of 25 minutes to complete. 

• NASA Office of Diversity and Equal Opportunity (ODEO) staff shall work with vendor 
to develop the online course. 

• Vendor shall work with SATERN staff to ensure NASA web-based training protocols 
and accessibility requirements are met. 

• ODEO staff will monitor training delivery and work with Centers to encourage 
participation when and where it is lagging . 
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• SATERN delivery eliminates travel costs and is more adaptable to participants' 
schedules, since they can complete it at their convenience. 

• The Agency will roll out the training during the third quarter of FY 2013, to be 
completed by September 30, 2013. Notification of No FEAR Act training module 
readiness shall be made via memorandum from the Associate Administrator for Diversity 
and Equal Opportunity to Center Directors and from Center Directors to all employees, 
along with a notice in NASA Inc. and Center Newsletters regarding the purpose and 
intent of the training . 
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Executive Summary 

The National Geospatial-lntelligence Agency (NGA) provides its Annual Report to the 
Department of Defense Office of Diversity Management and Equal Opportunity for Congress as 
required by Section 203 of the Notification and Federal Employee Antidiscrimination and 
Retaliation Act 2002 ("No FEAR Act") , Public Law 107-174. Section 203 of the No FEAR Act 
requires Federal agencies submit specific information relating to its Equal Employment 
Opportunity (EEO) complaints activity and resulting disciplinary actions, Judgment Fund 
reimbursements, adjustments to agency budgets to meet reimbursement requirements, as well 
as an analysis of trends, causation, and practical knowledge gained through experience. 

This No Fear Act Annual Report covers the Fiscal Year (FY) from October 1, 2011 to 
September 30, 2012. During FY2011, NGA's Office of Diversity Management and Equal 
Employment Opportunity (ODE) offered number of educational opportunities to enhance and 
heighten awareness of diversity and inclusion across the agency. ODE accomplishments 
include augmentation of the Diversity and Inclusion Strategic Plan Reporting Tool used to assist 
with action planning, best practice sharing and for reporting purposes; deployment of multiple 
diversity computer based training opportunities; and, conducted customized Diversity Dialogues 
which were fully endorsed by the agency's senior leadership and designed to encourage open 
dialogue about specific topics focused on diversity, respect and inclusion. In FY2012 ODE 
hosted a Diversity Career Summit in Springfield, Virginia with broadcast connection to NGA's 
Campus in St. Louis, Missouri. The summit emphasized the importance of diversity, leadership 
and career development. Attendees were provided opportunities to connect with senior 
executives both formally and informally through workshops and networking events. Senior 
leaders participated in the Senior Executive EEO and Diversity Session designed to provide an 
overview of potential barriers to achieving a diversity workforce and a Model EEO program. 

ODE continued to seek ways to increase voluntary participation in the agency's Alternative 
Dispute Resolution (ADR) Program by promoting the benefits of the program and provided 
customized briefings that emphasize the benefits of resolving workplace issues at the earliest 
stage and lowest level possible. In addition the ADR Program Manager attended various 
seminars, conferences and course offerings to gain a better understanding of ADR best 
practices in program development and management, education and marketing to meet the 
needs of the agency. 

In FY2012 twenty (20) formal EEO complaints were filed against NGA. This represents a 28.6 
percent decrease in complaints filed as compared to FY2011 when a total of twenty-eight (28) 
complaints were filed. The two most frequently raised issues involved performance evaluations 
and harassment (non-sexual). A synopsis of the complaints received is provided in the Formal 
EEO Complaints Data Section of this report. 

During FY2012 the Agency had two EEO discrimination complaints in a U.S. District Court 
pending a decision. By close of FY2012, the Agency had not received those decisions. 
Additionally, the agency had no reimbursements to the Judgment Fund and no employees were 
disciplined for violation of discrimination laws or other prohibited personnel practices. 

NGA employs the services of the Defense Civilian Personnel Advisory Service, Investigations 
and Resolution Directorate (IRD) to conduct investigations of formal complaints. NGA 
encountered challenges receiving completed investigations in a timely manner during FY2012 



due to the backlog of requests for investigations received by IRD from numerous agencies. 
During the course of the year, IRD led a customer meeting to discuss solutions to assist with 
managing overdue investigations. Solutions included using a standard forms to request 
investigations, eliminating duplicate copies of documents and holding "Blitz sessions" to 
complete multiple investigations of cases at a single agency. Employment of these solutions 
was not fully implemented until close to the end of the fiscal year; therefore, the impact was 
minimal to the investigation process. 
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I. Legislative Requirement 

The Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 
(commonly known as the "No FEAR Act"), Public Law 107-174, was enacted on May 15, 2002. 
By enacting the No FEAR Act, Congress increased accountability regarding violations of 
antidiscrimination and whistleblower protection laws. The No FEAR Act directed Federal 
agencies to post quarterly equal employment opportunity (EEO) complaints data on its public 
web site, reimburse the Judgment Fund, and submit an annual report to Congress. 

5 CFR Subpart 724.302 paragraphs (a)(1) through (2)(9) list the reporting obligations in 
connection with the No FEAR Act. This Annual Report to Congress includes the following data 
and analysis for fiscal years 2006 to 2010: 

> Number of pending or resolved cases in Federal court for each fiscal year arising under 
each of the respective provisions of the Federal Antidiscrimination Laws and Whisteblower 
Protection Laws; 

> Amount of money reimbursed to the Judgment Fund by the Agency for payments as 
defined; 

> The amount of reimbursement to the Judgment Fund for attorney's fees where such fees 
have been separately designated; 

> Number of employees disciplined for discrimination, retaliation, harassment, etc., and 
the specific nature, e.g., reprimand, if disciplinary actions were taken, separated by the 
provision(s) of law involved; 

> Final year-end data about discrimination complaints for each fiscal year that was posted 
in accordance with Equal Employment Opportunity Regulations at subpart G of t itle 29 of 
the Code of Federal Regulations (implementing section 301 (c)(1 )(8) of the No FEAR 
Act); 

> Agency policy regarding disciplinary actions against employees who violated 
discrimination laws or committed other prohibited personnel practices; 

> Number of employees disciplined with such policy; 

> Examination of trends, causal analysis, experiential knowledge, and actions (taken or 
planned) to improve complaint or civil rights programs; 

> Adjustments needed to comply with reimbursement requirements; and 

> The Agency's written plan developed under §724.203(a) of subpart B of this part to train 
its employees. 



II. Background 

As both a member of the U.S. Intelligence Community and a Department of Defense Combat 
Support Agency, the National Geospatial-lntelligence Agency (NGA) produces timely, relevant 
and accurate geospatial intelligence, or GEOINT, to help all levels of users meet their strategic 
and operational needs in support of national security. 

GEOINT is the use of imagery, imagery intelligence and geospatial data to describe and depict 
features and activities and their location on the Earth, helping users visualize what is happening, 
where it is happening and why it is happening. 

NGA has a broad mission, as part of the U.S. Intelligence Community. Examples of NGA's 
mission set include: 

> Supports the warfighter by enabling the mission and protecting military forces 
> Provides information and services to ensure the safety and security of America's 

homeland 
> Supports safety of navigation in the air and on the sea 
> Delivers strategic intelligence that helps national policymakers stay informed and 

makes decisions on a variety of topics including emerging global issues, 
counterterrorism, counter-proliferation, and other national security issues 

> Supports U.S. federal government agencies during humanitarian and disaster relief 
and recovery operations at home and abroad 

> Collects, verifies, and maintains foundation data used to support the geospatial 
intelligence mission 

> Provides real-time data and operational context about what is happening on the 
battlefield or around the world 

This NGA Vision is built on two overarching goals: 

> Providing online, on-demand access to NGA's GEOINT knowledge, and 
> Creating new value for geospatial intelligence by broadening and deepening our 

analytic expertise 

To achieve these goals, NGA is moving toward an environment that is more interoperable and 
integrated - providing its analysts and users access to the best GEOINT data quickly and 
dynamically. · 

NGA Core Values 

> Excellence - Be first rate in all that you do. 
~ Accountability - Answer for your conduct, even when no one is looking. 
~ Respect - Leverage diversity and creativity to perform as one NGA team. 
~ Teamwork - Work together to achieve common goals. 
~ Honesty - Be truthful at all times 

Living Our Core Values 

The NGA core values are those values we hold that form the foundation of the work we perform; 
describe how we interact with each other, and characterize the strategies we employ to fulfill our 



mission. When our actions are aligned with our core values, we act ethically, and maintain the 
highest standards of conduct while accomplishing NGA's mission. Our core values guide our 
daily actions. 

NGA seeks to build an exemplary EEO and diversity program and become a model agency. 
Realizing our goal, NGA's Office of Diversity Management and Equal Employment Opportunity 
(ODE) has primary oversight of managing the agency's EEO as mandated by Title VII of the 
Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000e et seq. sections 501and505 of the 
Rehabilitation Act of 1973 as amended, the Age Discrimination In Employment Act of 1967 and 
any other applicable regulatory EEO laws and regulations. The Director of ODE works closely 
with and is able to assist senior leaders with shaping policy in ways to assure all employees can 
take full advantage of opportunities offered by the agency to enhance their careers and 
experience the benefits of working in a discrimination-free work environment. 



Ill. Formal EEO Complaints Data and Trends 

NGA maintains an Equal Employment Opportunity (EEO) complaint tracking system that 
enables the agency to identify the location, status, timeframes, issues and bases, and other 
information necessary to analyze EEO complaints activity and trends. 

Section 1.01 Complaints Activity 

Comparative Data 

Complaint Activity Previous Fiscal Year Data FY2012 
2007 2008 2009 2010 2011 Data 

Number of Complaints Filed 11 16 31 19 28 20 
Number of Complainants 26 16 31 19 24 18 
Repeat Filers 0 0 0 0 4 1 

Table 1-1. Formal Complamts Trends 

NGA experienced a decrease of eight formal complaints filed during this reporting period as 
compared to FY2011. No single factor can be attributed to this decrease in complaints. 
However, the Office of Diversity Management and Equal Employment Opportunity increased its 
outreach and educational awareness initiatives to promote the value of diversity and to promote 
a workplace free of discrimination. In addition, NGA's leadership continued to support and 
endorse programs designed to assist managers with managing a diverse workforce. 

Section 1.02 Complaints by Bases 

Complaints by Basis 
a FY2012 

Note: Complaints can be 
Data 

filed alleging multiple 
bases. The sum of the ~ ~ 2010 ~ 
bases may not equal total 
complaints filed. 

Color/Race* 13 19 17 4 9 13 
Color* g 2 1 3 3 
Religion ~ Q 0 1 1 1 
Reprisal Q ~ 6 6 9 16 
Sex .11 ~ 13 7 3 
National Origin ~ Q 2 0 1 2 
Genetics Q 0 0 
Age ~ ~ 11 7 9 3 
Disability 13 1 3 1 4 6 
Non-EEO NIA NIA NIA NIA NIA NIA 

Table 1-2. Total Number of Bases Claimed 

During FY2012, complainants claimed discrimination based on each of the bases with the 
exception of genetics. In FY2012, color/race, disability and reprisal were the major bases 
claimed followed by age. A total of forty- seven (47) bases were claimed this reporting year for 
the twenty (20) complaints filed. 



Section 1.03 Complaints by Issues 

Complaints by Issue 
Comparative Data 

Previous Fiscal Year Data 
Note: Complaints can 
be filed alleging FY2012 
multiple Issues. The 2007 2008 

Data 
sum of the issues may 2009 2010 2011 

not equal total 
comolaints filed. 
Appointment/Hire 0 0 1 0 1 0 
Assignment of Duties 6 4 2 2 3 2 
Awards a 5 0 1 1 3 
Conversion to Full-time 0 0 0 0 0 0 
Disciplinary Action 
Demotion 0 0 0 1 0 0 
Reprimand 0 0 2 2 2 0 
Removal 2 0 1 0 1 0 
Suspension 0 0 1 0 0 3 
Other 0 0 5 1 2 0 
Duty Hours 2 0 1 0 0 0 
Evaluation Appraisal 13 7 4 6 1 10 
Examination/Test 0 0 0 0 a a 
Harassment 
Non-Sexual 9 2 3 6 6 10 
Sexual 1 0 0 0 0 0 
Medical Examination 1 1 0 0 0 0 
Pay {Including Overtime) 3 3 6 0 1 1 
Promotion/Non-Selection 1 5 3 2 5 2 

Reassignment 
Denied 1 2 0 0 0 
Directed 1 1 1 0 1 
Reasonable 0 0 1 0 0 
Accommodation 
Reinstatement 0 0 0 0 0 
Retirement 0 0 1 0 0 
Termination 2 1 3 6 5 
Terms/Cond itions of 0 0 0 1 2 
Employment 

Time and Attendance 2 0 4 0 0 
Training 8 0 1 1 1 
Other 11 4 1 0 0 
Table 1-3. Total Number of Issues Claimed by Base 

As depicted in Table 1.3 above, the issues cited most often in FY2012 involved performance 
evaluations and harassment (non-sexual) as compared to FY2011 when termination and 
harassment (non-sexual) were the issues most often cited. A total of forty (40) issues were 
cited for the twenty (20) complaints filed. In instances where harassment was brought to the 



attention of management, additional educational awareness training opportunities were provided 
to those offices in which the incidents were alleged to have occurred. 

Section 1.04 Complaints Processing Time 

Comparative Data 

Processing Time Previous Fiscal Year Data 

Complaints pending 
during fiscal year 

Average number of days 
in investigation stage 296 0 105 169 138 

Average number of days 
in final action stage 

Complaint pending 
during fiscal year where 
hearing was requested 

Average number of days 
in investigation stage 410 0 101 0 218 

Average number of days 
in final action stage 0 0 
Complaint pending 
during fiscal year where 
hearing was not 
re uested 

Average number of days 
in investigation stage 0 0 117 0 154 

Average number of days 
in final action stage 0 0 0 416 

Table 1-4. Ave"ge Complaints Processing Time 

As depicted in the chart above, the average number of days to complete the investigation of 
complaints increased as compared to FY2011data. This increase can be attributed to the 
challenges faced by the Defense Civilian Personnel Advisory Service Investigations and 
Resolutions Directorate (IRD) tasked with completing investigations for DOD components. 



Section 1.05 Complaints Dismissed 

Complaints Dismissed by 
Agency 

Total Complaints Dismissed 
by Agency 

Average days pending prior 
to dismissal 

Complaints Withdrawn by 
Complainants 

Total Complaints Withdrawn 
by Complainants 

2007 

Table 1-5. Total Complaints Dismissed 

0 

0 

Comparative Data 
Previous Fiscal Year Data 

FY2012 
2008 2009 2010 2011 Data 

0 2 3 8 5 

0 12 17 35 81 

A total of five (5) complaints were dismissed by the agency and one complaint was withdrawn 
during this reporting period. 

Section 1.06 Findings of Discrimination 

Total Final 
Comparative Data 

Previous Fiscal Year Data FY2012 
Actions Finding 

2007 2008 2009 2010 2011 Data 
Discrimination 

# O/o # O/o # Ofo # O/o # O/o # O/o 

Total Number 
Findings 0 0 0 0 0 0 1 100 0 0 0 0 
Without Hearing 0 0 0 0 0 0 1 100 0 0 0 0 
With Hearing 0 0 0 0 0 0 0 0 0 0 0 0 

Table 1-6. Findings of Discrimination 

During FY2012, there were no findings of discrimination in cases filed against NGA. As 
reflected in the chart, there was only one finding of discrimination in cases filed against NGA 
during the reporting timeframe from FY2007 through FY2012. 

Section 1.07 Complaints Pending Year End 

Pending Complaints Filed Comparative Data 
in Previous Fiscal Years Previous Fiscal Year Data FY2012 

by Status 2007 2008 2009 2010 2011 Data 

Total complaints from 
previous Fiscal Years 2 4 33 20 39 39 
Total Complainants 2 4 33 18 36 39 
Number complaints pend in! 1 

Investigation 0 0 11 0 13 9 
Hearing 1 3 13 10 20 22 
Final Action 0 1 3 1 1 3 
Appeal with EEOC Office 

of Federal Operations 3 0 6 18 5 5 
Table 1-7. Complaints Pending at Year End 



During this reporting period, a total of fifty-four (54) complaints were on hand for processing at 
various stages of the EEO formal complaints process (one complaint was withdrawn). At year 
end, (39) complaints were pending processing. Of the 34 complaints pending, nine (9) were 
pending investigation, twenty-two (22) had progressed to the hearing stage, three (3) were 
pending final agency action, and five (5) were pending EEOC OFO final decision. 

NGA posts and prominently displays a link to No FEAR Act data on its main website 
(www.naa.mil) no later than thirty (30) days after the end of each quarter. 

IV. Conclusion 

During this reporting period, NGA took the following actions to improve the agency's EEO and 
Diversity Programs: 

A Issuance of Policy Statements 

The Director of NGA reviewed and signed the following policy statements: 

• Policy Statement on Equal Employment Opportunity 
• Policy Statement on Anti-Harassment 
• Policy Statement of Alternative Dispute Resolution 
• Policy Statement on Diversity 
• Policy Statement on Sexual Harassment 

These policies affirm NGA's commitment to diversity and reinforce the importance of assuring a 
discrimination free workplace. 

B. No FEAR Act Training 

During the fiscal year, the No FEAR Act computer-based training module was made available to 
all employees regardless of work schedule or duty location. 

C. Review of EEO and ADR Instructions 

During FY2012, a comprehensive review of all EEO instructions, standard operating procedures 
and process flows to identify opportunities for improvement was conducted. In addition, the 
agency's Alternative Dispute Program (ADR) Manager and EEO Complaints Program Manager 
provided input to various policies issued by the agency's Human Development Directorate. 

D. EEO and Diversity Training 

In support of enabling employees to meet performance objectives and increase cultural 
awareness, ODE expanded Diversity and EEO training delivery by utilizing technologies such 
as the Joint Intelligence Virtual University (JIVU) and computer-based trainings (CBT). In the 
third quarter of FY2012, ODE introduced a series of e-learning courses via JIVU: Cross
Cultural Compunctions Is it Bias? Making Diversity Work and Cultural Awareness. In addition, 
ODE secured outside resources to provide CBT courses to the workforce on Diversity and 
Inclusion and Harassment Prevention. In FY2012, the Agency also offered courses such as 
Gateway to Diversity: Achieving Work-Life Harmony. 

http://www.nga.miO


E. Diversity Dialogues Initiative 

The Agency continued implementation of the NGA Diversity Dialogues Initiative. Strategically 
aligned to the Diversity and Inclusion Strategic Plan (DISP), Diversity Dialogues are a tool for 
organizational change and intended to engage the workforce in critical conversations. The 
continuation of the Diversity Dialogues initiative has encouraged and enhanced open dialogue 
on specific topics such as diversity, respect, communication, inclusion, stereotypes, and 
unconscious bias. Throughout FY2012, ODE hosted twenty-eight (28) Diversity Dialogues at 
various employee duty locations. 

F. Special Emphasis Program (SEPs) and Unity Board 

In FY2012, the Special Emphasis Program Councils and Unity Board hosted numerous 
programs, career development forums and brown bag lunch and learn sessions open to all 
NGA employees. These activities promoted collaboration, inclusion and provided an 
opportunity to share best practices and lessons learned. 
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· I. INTRODUCTION 

On May 15, 2002, President George W. Bush signed into law the Notification and 
Federal Employee Antidiscrimination and Retaliation Act of2002 ("No FEAR Act"), Pub. L. 
107-174. The No FEAR Act makes federal agencies accountable for violations of federal 
antidiscrirnination and whistleblower protection laws relating to federal employment. 

It is the policy of the National Indian Gaming Commission ("NIGC") to prohibit 
discrimination and retaliation in the workplace. The NIGC is committed to maintaining a 
workplace environment that provides equal employment opportunity ("EEO") for all of its 
employees and applicants for employment. 

Part 724 of Title 5 of the Code of Federal Regulations, the Office of Personnel 
Management's ("OPM") implementing regulations for the No FEAR Act, requires each federal 
agency to submit an annual report covering specific information relating to the agency's EEO 
complaint activity. This report is being submitted for fiscal year 2012 to satisfy that reporting 
requirement. 

II. CONTENTS OF REPORT (5 C.F.R. § 724.302(a)) 

(I) Cases Filed in Federal Court 

OPM's implementing regulation at 5 C.F.R. § 724.302(a)(l) requires that agencies report 
the number of cases filed in federal court each fiscal year that arise under the federal 
antidiscrimination and whistleblower protection Jaws in which an agency employee, former 
employee, or applicant for employment has alleged violations of these laws. 

During FY 2012, there were no federal c:ourt cases filed against the NIGC arising under 
any of the provisions of the federal antidiscrimination and whistleblower protection Jaws, and 
there were no federal court cases filed in previous fiscal years pending during FY 2012. 

(2) Statuses or Dispositions of the Federal Court Cases 

In addition, with regard to each federal court case, agencies must report: (i) the status or 
disposition (including settlement); (ii) the amount of money required to be reimbursed to the 
Judgment Fund; and (iii) the amount of reimbursement to the Judgment Fund for attorney's fees, 
where such fees have been separately designated. 

During FY 2012, there were no federal court cases filed against the NIGC and there were 
no federal court cases filed in previous fiscal years pending during FY 2012. Therefore, there are 
no statuses or dispositions to report, no settlements or judgments paid from the Judgment Fund to 
report, and no money needs to be reimbursed to the Judgment Fund. 



(3) Disciplinary Actions 

Section 724.302(a)(3) requires agencies to report the total number of employees 
disciplined during the fiscal year for findings of violations of federal antidiscrimination and 
whistleblower protection laws, and the specific nature of the discipline. 

During FY 2012, there were no findings of violations of federal antidiscrimination and 
whistleblower protection laws against the NIGC in federal court, and thus no NIGC employees 
were disciplined. 

( 4) Final Year-End 2012 Data 

The No FEAR Act also requires agencies to report final year-end data about 
discrimination complaints for each fiscal year in accordance with the Equal Employment 
Opportunity Commission ("EEOC") regulations. 

During FY 2012, an individual amended her formal EEO complaint that she originally 
filed against the NIGC during FY 20 I 1, and there were two formal EEO complaints pending 
from the prior fiscal year. During FY 2012, one pending complaint was withdrawn as part of a 
global settlement of a non-EEOC matter. Thus, at the end of FY 2012, there was one formal EEO 
complaint pending. 

2012. 
Attached hereto as "Appendix B" is the NIGC's final year-end No FEAR Act data for FY 

(5) Disciplinary Actions Whether or Not in Connection With Federal Court 
Cases 

Section 724.302(a)(5) requires agencies to report the total number of employees 
disciplined during the fiscal year for findings of violations of federal antidiscrimination and 
whistleblower protection laws, and the specific nature of the discipline, whether or not in 
connection with federal court cases. 

During FY 2012, there were no findings of violations of federal antidiscrimination and 
whistleblower protection laws against the NIGC by non-federal court entities, and thus no NIGC 
employees were disciplined. 

(6) Policy Description on Disciplinary Actions 

OPM regulations also require agencies to provide a detailed description of the agency's 
policy for taking disciplinary action against employees for conduct that is inconsistent with 
federal antidiscrimination and whistleblower protection laws, or for conduct that constitutes 
another prohibited personnel practice revealed in connection with agency investigations of 
alleged violations of these laws. 



The NIGC is finnly committed to promoting and maintaining a discrimination-free and 
harassment-free workplace for all of its employees and applicants for employment. The NIGC 
has periodically issued policy statements that are provided to all NIGC employees and are posted 
in the general office spaces accessible to all employees. The most recent policy statement, a copy 
of which is attached hereto as "Appendix A", provides that the NIGC has a zero-tolerance policy 
for any discriminatory and/or harassing conduct on the basis of an individual's race, ethnicity, 
color, national origin, religion, gender, age, physical or mental disability, genetic infonnation, 
sexual orientation, political affiliation, marital status, parental status, or participation in non-EEO 
and/or EEO-protected activity. The policy statement reminds NIGC managers and supervisors of 
their responsibility to prevent, document, and promptly correct any discriminatory or harassing 
conduct of which they become aware, or be held accountable. 

In addition, the NIGC has in place an int1ernal agency policy relating to progressive 
discipline that outlines the procedures for addressing employee misconduct and a table that 
suggests penalties for various infractions. This table includes several categories for conduct that 
is inconsistent with federal antidiscrimination or whistleblower protection laws, and for conduct 
that constitutes a prohibited personnel practice r1evealed in connection with agency investigations 
of alleged violations of federal EEO laws. Using a progressive discipline approach, and 
depending on the nature of the misconduct, the penalties can range from a written reprimand to 
removal from the federal service for a first offense. 

The policy statement and the aforementioned policies are posted on the NIGC's internal 
and/or external websites. 

(7) Examination of Trends, Causal Analysis, Practical Knowledge Gained, and 
Actions Planned or Taken 

Section 724.302(a)(7) requires that agencies undertake an analysis of the infonnation 
contained in this report which must include: (i) an examination of trends; (ii) causal analysis; (iii) 
practical knowledge gained through experience; and (iv) any actions planned or taken to improve 
the agency's complaint or civil rights programs with the goal of eliminating discrimination and 
retaliation in the workplace. 

Over the past six fiscal years, there has been an average of one fonnal EEO complaint 
filed against the NIGC per fiscal year. Because so few complaints were filed, it is difficult to 
examine any trends, assess causation, gain practical knowledge, or plan any actions to reduce the 
number of fonnal EEO complaints filed. However, a cursory examination reveals that "reprisal" 
was the most common basis, as it was raised in five of the six fonnal EEO complaints filed 
against the NIGC during this time period. In at least two of these complaints, the complainants 
were unable to prove that they had prior EEO-protected activity or that NIGC managers had 
knowledge of the complainant's prior EEO-protected activity with another agency. "Race" was 
raised in all six of the fonnal EEO complaints that were filed. Nevertheless, it is difficult to 
examine whether there is a trend or to assess causation, as the races of the six complainants and 
the races of the different alleged responsible management officials in these six complaints were 
not all the same. 



The NIGC takes its EEO responsibilities very seriously. During the past fiscal year, the 
NIGC provided diversity training to all of its managers, supervisors, and employees in 
furtherance of its goal of creating a work environment within the agency that is welcoming, 
respectful, and inclusive of all employees' cultural, ethnic, and personal differences. Because of 
the success of this training, the Commission has set funds aside in its operating budget 
specifically for the provision of this training on an annual basis. 

(8) Adjustment to Budget 

Agencies are also required to report any adjustment(s) needed or made to their budgets 
during the fiscal year in order to comply with their obligations to reimburse the Judgment Fund 
for any discrimination and whistleblower-related settlements reached or judgments entered 
against them. 

During FY 2012, there were no NIGC-related settlements or judgments paid from the 
Judgment Fund, and thus there was no need for the NIGC to make any adjustments to its budget. 

(9) No FEAR Act Training 

Lastly, 5 C.F.R. § 724.302(a)(9) requires agencies to report on their written plan 
developed to train their employees. 

The NIGC has not yet finalized its draft internal agency training policy and program for 
its employees. However, every two years, NIGC employees are required to successfully 
complete the Department of the Interior's online training entitled "[Year] Discrimination and 
Whistleblowing in the Workplace," which fulfills the training requirement mandated by the No 
FEAR Act. 



Appendix A 

December 3, 2012 

MEMORANDUM 

From: 

All NIGC Employees 

Tracie Stevens, Chairwoman A/ 
To: 

Re: EEO Policy Statement 

As Chairwoman of the National Indian Gaming Commission ("NIGC"), I strongly believe 
that our employees are this agency's greatest resource. Therefore, I am today reaffirming my 
commitment to promoting and maintaining a work environment for all of our employees and 
applicants for employment that is free of discrimination, intimidation, harassment, and reprisal. 

It is the NIGC's policy that equal employment opportunity ("EEO") principles shall 
govern all aspects of the NIGC personnel policies, practices, and operations, regardless of an 
individual's race, ethnicity, color, national origin, religion, gender, age, physical or mental 
disability, genetic information, participation in EEO-protected activity, sexual orientation, 
political affiliation, marital status, and/or parental status. All phases of employment at the NIGC, 
including but not limited to recruitment, hiring, pay, benefits, evaluation, training, promotion, 
assignments, discipline, and separation, shall be conducted with merit-based principles in mind. 
In addition, the NIGC will continue to promptly provide qualified employees and applicants with 
disabilities reasonable accommodations for their disabilities to ensure that all employees have an 
equal opportunity for employment. 

NIGC employees are urged to report acts of discrimination, intimidation, harassment, or 
reprisal to appropriate agency officials, and our managers and supervisors must lead by example. 
NIGC managers and supervisors are specifically reminded of their responsibility to promptly 
identify, document, and correct discriminatory policies, practices, and behaviors of which they 
become aware. Managers and supervisors who fail in this responsibility will be held accountable. 

The NIGC will also not tolerate any acts of reprisal taken against any NIGC employee or 
applicant for employment who engages in any protected activity, including whistleblowing 
activities. Thus, NIGC employees and applicants for employment who believe that they have 
been discriminated against or subjected to intimidation or harassment in contravention of this 
policy and other federal laws and regulations should feel free to fully exercise their rights to file 
an EEO complaint, MSPB appeal, or grievance without fear ofreprisal. 

One of my goals as NIGC Chairwoman is to create a work environment within the agency 
that is welcoming, respectful, and inclusive of all employees' cultural, ethnic, and personal 
differences, and I expect all NIGC staff to help me in achieving this goal. 



AppendixB 

Equal Employment Opportunity Data 
Posted Pursuant to Title III of the Notification and Federal Employee Antidiscrimination 

and Retaliation Act of 2002 (No FEAR Act), Pub. L. 107-174 

Comparative Data 
Complaint Activity Previous Fiscal Year Data 

FY 2012 
2007 2008 2009 2010 2011 

Number of Complaints Filed 2 0 I I 2 I 
Number of Complainants 2 0 I I 2 I 
Repeat Filers 0 0 0 0 0 0 

Complaints by Basis 
Comparative Data 

Previous Fiscal Year Data 

Note: Complaints can be filed alleging FY 2012 
multiple bases. The sum of the bases may 2007 2008 2009 2010 2011 
not equal total complaints filed. 

Race 2 0 I 1 2 1 
Color 1 0 0 0 1 1 
Religion 0 0 0 0 0 0 
Reorisal 1 0 I 1 2 0 
Sex 2 0 0 0 1 1 
National Origin 0 0 0 0 2 1 
Equal Pay Act 0 0 0 0 0 0 
Age I 0 0 0 2 1 
Disability 1 0 0 0 0 0 
Genetic Information 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 

Complaints by Issue 
Comoarative Data 

Previous Fiscal Year Data 

Note: Complaints can be filed alleging FY 2012 
multiple issues. The sum of the issues 2007 2008 2009 2010 2011 
may not equal total complaints filed. 

Aooointment/Hire I 0 0 0 0 0 
Assignment of Duties 0 0 I 0 1 0 
Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 
Disciolinarv Action 

Demotion 0 0 0 0 0 0 
Reprimand 0 0 0 0 I 0 
Removal 0 0 0 () 0 0 
Suspension 0 0 0 0 0 0 
Other 0 0 1 I 0 0 

Duty Hours 0 0 0 0 1 0 
Evaluation Amiraisal 1 0 0 0 0 0 
Examination/Test 0 0 0 () 0 0 



Harassment 
Non-Sexual 
Sexual 

Medical Examination 
Pav (Including Overtime) 
Promotion/Non-Selection 
Reassi2nment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of 
Employment 

Time and Attendance 
Training 
Other 

Processing Time 

Complaints pending during 
fiscal year 

Average number of days 
in investigation stage 

Average number of days 
in final action stage 

Complaint pending during 
fiscal year where hearing 
was requested 

Average number 
of days in investigation 
sta e 

Average number 
of days in final action 
sta e 

Complaint pending during 
fiscal year where hearing 
was not requested 

Average number 
of days in investigation 
sta e 

Average number 
of days in final action 
sta e 

0 
0 
0 
0 
0 

0 
0 

1 
0 
0 
0 

0 

0 
0 
0 

2007 

0 1 1 2 1 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 1 0 0 0 

0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 1 1 

0 0 1 2 1 

0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 

Com arative Data 
Previous Fiscal Year Data FY 2012 
2008 2009 2010 2011 

28 123 13 265 

0 190 0 89 

0 167 0 265 

0 190 0 89 

0 0 0 0 

0 0 0 0 



Complitints Dismissed by 
Agency 

Total Cornplaints Dismissed 
bv Agency 
Average days pending prior to 
dismissal 
Complaints Withdrawn by 

Complainants 

Total Cornplaints Withdrawn 
by Complainants 

Total Final Actions 
Finding 

Discrimination 

Total Number 

Findings of 
Discrimination 

Rendered by Basis 

Note: Complaints can he filed 
alleging multiple bases. The 
sum of the btues may not 
equal total complaints and 

# 

0 

0 
0 

2007 

Comnarative Data 
Previous Fiscal Year Data 

2007 2008 2009 2010 

0 0 0 0 

0 0 0 0 

0 I 0 0 

Com arative Data 

Comparative Data 

Previous Fiscal Year Data 

2008 2009 2010 findings. 
# Ell Total Number 
0 

Findin!!s 
Race 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 
Equal Pay Act 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 
Genetic 

0 0 0 0 0 0 0 0 
Information 

Non-EEO 0 0 0 0 0 0 0 0 

Findings After 
0 go 0 0 0 

Hearin!! 
Race 0 0 0 0 0 0 
Color 0 0 0 0 0 0 

2011 
FY 2012 

0 0 

0 0 

1 I 

FY 2012 

2011 

0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 



Religion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 
Equal Pav Act 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 0 0 
Genetic 

. 

Information 
0 0 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 
'.:"' :··.::<:;:!'"'.~ ,;':::"•.t'<·· . ,H .. •:7;s;: ' "'."· :''..•'/:;' ,L,·:; •.·· : : 'E:f' . 

Findings Without 
0 0 0 0 0 0 0 0 0 0 0 0 

Hearin2 
Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 
Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 0 0 
Genetic 

0 0 0 0 0 0 0 0 0 0 0 0 
Information 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

Findings of 
Comoarative Data 

Previous Fiscal Year Data 
Discrimination 2007 2008 2009 2010 2011 FY 2012 

Rendered by Issue 
# EI Total Number 0 

Findin2s 
0 

Aooointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-

0 0 0 0 0 0 0 0 0 0 0 0 
time 
Disciplinarv Action 0 0 0 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 



Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay (Including 0 0 0 0 0 0 0 0 0 0 0 0 Overtime) 
Promotion/Non- 0 0 0 0 0 0 0 0 0 0 0 0 
Selection 
Reassignment 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable 0 0 0 0 0 0 0 0 0 0 0 0 
Accommodation 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of 0 0 0 0 0 0 0 0 0 0 0 0 
Employment 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

. . . •.. . . ·,· ·:,.:·.;y:·' ' ' ' 
. . . . . . ... .· 

Findings After 
Hearin I!: 

0 0 0 0 0 0 0 0 0 0 0 0 

Aooointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full- 0 0 0 0 0 0 0 0 0 0 0 0 
time 
Disciplinarv Action 0 0 0 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
Susoension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Evaluation Aonraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay (Including 0 0 0 0 0 0 0 0 0 0 0 0 
Overtime) 
Promotion/Non- 0 0 0 0 0 0 0 0 0 0 0 0 
Selection 
Reassignment 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable 0 0 0 0 0 0 0 0 0 0 0 0 Accommodation 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 



Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of 

0 0 0 0 0 0 0 0 0 0 0 0 Employment 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 
:;1·:,~7;;:';'.\:j; . ·. :':( ,,,;:, . ,,.. . . ;{;, .: ;;. >.;;.; ; :.· ·' '> 'ii " .i' .•; .. b .. : .. ; .:i;;;~:;: '":.:.,:.;,,.";;•: .· ; ) 

Findings Without 
0 0 0 0 0 0 0 0 0 0 0 0 Hearing 

Annointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-

0 0 0 0 0 0 0 0 0 0 0 0 time 
Disciplinarv Action 0 0 0 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Annraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay (Including 0 0 0 0 0 0 0 0 0 0 0 0 
Overtime) 
Promotion/Non-

0 0 0 0 0 0 0 0 0 0 0 0 
Selection 
Reassignment 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable I 

Accommodation 
0 0 0 0 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 I 0 0 0 0 0 0 0 0 0 
Terms/Conditions of 

0 0 0 0 0 0 0 0 0 0 0 0 Employment 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 



Pending Complaints Filed Comparative Data 
in Previous Fiscal Years by Previous Fiscal Year Data 

FY 2012 Status 2007 2008 2009 2010 2011 
Total complaints from 0 1 1 1 0 1 previous Fiscal Years 
Total Complainants 0 I I I 0 I 
Number complaints nendine: 

Investigation 0 0 0 0 0 0 
Hearing 0 0 0 1 0 1 
Final Action 0 0 0 0 0 0 
Appeal with EEOC 

0 I I 0 0 0 Office of Federal Operations 

Comparative Data 
Complaint Investigations Previous Fiscal Year Data 

FY 2012 2007 2008 2009 2010 2011 
Pending Complaints Where 
Investigations Exceeds - 1 0 1 0 0 
Required Time Frames 
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The Honorable Jacqueline A. Berrien 
Chairwoman, u.s, Equal Employment Opportunity 

Commission 
131 M Street, N.E., Suite 4NW02F 
Washington, DC 20507 



 



UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

WASHINGTON, D.C. 20555-0001 

CHAIRMAN 

The Honorable Jacqueline A. Berrien 
Chair, United States Equal Employment 

Opportunity Commission 
131 M Street, NE 
Washington, D.C. 20507 

Dear Ms. Berrien: 

March 28, 2013 

REC~IVEq 
OFFICE t1::- ·1:.E CHA IR 

2nn t1PR I 5 A \?.: I C) 

I am pleased to provide a copy of the U.S. Nuclear Regulatory Commission's (NRC) 

Fiscal Year 2012 Annual Report on the Notification and Federal Employee Antidiscrimination 

and Retaliation (No FEAR) Act of 2002. The report is submitted in accordance with the 

requirements of Section 203 of the No FEAR Act. My Commission colleagues and I remain 

committed to maintaining a model Equal Employment Opportunity program. 

Sincerely, 

Allison M. Macfarlane 

Enclosure: 
As stated 



\. 

Identical letter sent to: 

The Honorable John Boehner 
Speaker of the United States 

House of Representatives 
Washington, D.C. 20515 

The Honorable Joseph R. Biden, Jr. 
President of the Senate 
Washington, D.C. 20510 

The Honorable Thomas R. Carper 
Chairman, Committee on Homeland 

Security and Governmental Affairs 
United States Senate 
Washington, D.C. 20510 
cc: Senator Tom Coburn 

The Honorable Fred Upton 
Chairman, Committee on Energy 

and Commerce 
United States House of Representatives 
Washington, D.C. 20515 
cc: Representative Henry Waxman 

The Honorable Patrick Leahy 
President, Pro Tempore 
United States Senate 
Washington, D.C. 20510 

The Honorable Darrell Issa 
Chairman, Committee on Oversight 

and Government Reform 
United States House of Representatives 
Washington, D.C. 20515 
cc: Representative Elijah Cummings 

The Honorable Barbara L. Boxer 
Chairman, Committee on Environment 

and Public Works 
United States Senate 
Washington, D.C. 20510 
cc: Senator David Vitter 

The Honorable John Berry 
Director, United States Office 

of Personnel Management 
Theodore Roosevelt Building 
1900 E. Street NW, Room 5A09 
Washington, D.C. 20415 



The Honorable Jacqueline A. Berrien 
Chair, United States Equal Employment 

Opportunity Commission 
131 M Street, NE 
Washington, O.C. 20507 

The Honorable Eric H. Holder, Jr. 
Attorney General 
United States Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, O.C. 20530 
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I. Executive Summary 

The U.S. Nuclear Regulatory Commission (NRC) provides its fiscal year (FY) 2012 annual 
report to Congress as required by Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Public Law 107-174. 

The NRC's mission is to license and regulate the Nation's civilian use of byproduct, source, and 
special nuclear materials to ensure adequate protection of public health and safety, to promote 
the common defense and security, and to protect the environment. A five-member Commission 
heads the NRC. The President designates one member as Chairman and official 
spokesperson. The Executive Director for Operations carries out the policies and decisions of 
the Commission. During FY 2012, the agency's workforce decreased by 175 employees, and at 
the end of this period the agency had 3, 775 permanent employees. The agency's headquarters 
employees are located in Montgomery County, MD. Because staff members are located at both 
headquarters and regional offices, the agency must be especially attentive to providing 
employees proper notification of their rights under the No FEAR Act. The agency has been 
successful in this task. The NRC's headquarters operation is located in Rockville, MO, and its 
regional offices are in King of Prussia, PA; Atlanta, GA; Lisle, IL; and Arlington, TX. The 
agency's technical training center is located in Chattanooga, TN. 

The Partnership for Public Service ranked the NRC third in mid-sized agencies as one of the 
best places to work in the Federal Government based on the results of the 2012 Federal 
Employee Viewpoint Survey. The NRC also has received praise for its commitment to diversity 
from several national publications. 

There was no significant change in the agency's informal and formal complaint activity for 
FY 2012 compared to FY 2011 . Most of the complaints filed were under Title VII of the Civil 
Rights Act of 1964, as amended. Reprisal, sex, and race discrimination were the most 
frequently filed bases; harassment (nonsexual), as well as evaluations and appraisals, and 
promotions or nonselections were the most common issues. There were no final agency 
decisions issued during FY 2012. 

During FY 2012, the agency had two equal employment opportunity (EEO) lawsuits in Federal 
District Court. There were no reimbursements to the Judgment Fund. 

The agency's Office of the Chief Human Capital Officer (OCHCO) provides an ancillary process 
for issues of harassment to be presented under the NRC's Policy for Preventing and Eliminating 
Harassing Conduct in the Workplace (NRC Anti-Harassment Policy). OCHCO's efforts have 
been instrumental in encouraging early intervention to resolve workplace disputes. During 
FY 2012, 37 claims of harassment were filed under the NRC's Anti-Harassment Policy, and 
there were 2 findings of harassment. In one finding , an employee resigned in lieu of being 

· issued a Notice of Proposed Removal, and another employee in the same case received official 
counseling. In the second finding, the harassment was in the form of an anonymous, offensive 
note. Because the harasser was never identified, management in the relevant office issued a 
written reminder to the entire staff concerning harassment. 

There were no cases filed in Federal District Court and no disciplinary actions issued in 
conjunction with the Whistleblower Protection Act 0/VPA). 

Since the enactment of the No FEAR Act, the NRC has realized many positive changes in the 
workplace climate. Examples include the following: 
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• continuing support for the No FEAR Act by the Commission and agency senior 
executives through policy statements and discussion in key meetings 

• continuing support and promotion of the Comprehensive Diversity Management Plan, 
which includes goals and strategies to achieve a positive and discrimination-free work 
environment 

• creating a Diversity Management and Inclusion Council to assist the agency in 
developing a more comprehensive, integrated, and strategic focus on diversity and 
inclusion in the workplace 

• holding biannual EEO briefings to the agency's Commission 

• implementing a highly praised Web-based training course on the No FEAR Act 

• continuing support of agency values known as !SOCCER-integrity, service, openness, 
commitment, cooperation, excellence, and respect as a guide for fostering an open, 
collaborative work environment for all employees 

• posting of Notices on Whistleblower Rights and Protections in all facilities as required by 
the Office of Special Counsel 5 U.S.C. Section 2302(c) compliance and certification 

• implementing training programs and briefings for managers and employees on the No 
FEAR Act, EEO, diversity management, the NRC Anti-Harassment Policy, the WPA, 
prohibited personnel practices, reasonable accommodation, and alternative dispute 
resolution (ADR) 

• conducting periodic EEO, affirmative employment, and diversity management 
assessments to determine compliance with the Equal Employment Opportunity 
Commission's (EEOC's) standards for a model EEO program 

• continuing efforts to process EEO complaints promptly and to ensure that no backlog of 
cases occurs 

Additionally, the NRC is committed to raising awareness and promoting the agency's ADR 
program to resolve complaints at the earliest stage. 

II. Introduction 

The No FEAR Act requires Federal agencies to submit an annual report that sets forth 
information about their efforts to improve compliance with the employment discrimination and 
whistleblower protection laws and details the status of complaints brought against their agencies 
under these laws. The report is submitted to the Speaker of the House of Representatives, the 
President pro tempore of the Senate, the Committee on Governmental Affairs of the Senate, the 
Committee on Government Reform of the House of Representatives, each committee of 
Congress with jurisdiction relating to the agency, the Attorney General of the United States, the 
EEOC, and the Office of Personnel Management (OPM). The NRC is submitting this report to 
satisfy the No FEAR Act reporting requirement. 
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Ill. Background 

On May 15, 2002, President George W. Bush signed into law the No FEAR Act, which took 
effect October 1, 2003. The act requires each Federal agency to be accountable for making 
violations of antidiscrimination and whistleblower protection laws publically known and to post 
on its Web site a summary of statistical data relating to Federal sector EEO complaints filed with 
each agency. Section 203 of the No FEAR Act requires that each Federal agency submit an 
annual report to Congress not later than 180 days after the end of each fiscal year. The 
agencies must report on the number of Federal District Court cases arising from each area of 
law specified in the act in which discrimination was alleged, the status or disposition of cases, 
the amount of money to be reimbursed to the Judgment Fund, the number of employees 
disciplined, any policies implemented that are related to appropriate disciplinary actions against 
a Federal employee who discriminated against any individual or committed a prohibited 
personnel practice, and an analysis of the data collected with respect to trends and causes. 

The NRC's Office of Small Business and Civil Rights (SBCR) is responsible for administering 
and ensuring agency compliance with Federal EEO laws, regulations, policies, and guidance 
that prohibit discrimination in the Federal workplace based on race, color, national origin, 
religion, gender, age, disability, genetic information, or reprisal. SBCR also is responsible for 
preparing the agency's annual No FEAR Act report. The Office of the Inspector General (OIG), 
OCHCO, and the Office of the General Counsel (OGC) also play a role in implementing the No 
FEAR Act for NRC employees. 

IV. Data Posted for Fiscal Year 2012 

As required by the No FEAR Act, the NRC promptly posts and prominently displays a link to the 
No FEAR Act data on its public Web site (www.nrc.gov). The agency updates this information 
no later than 30 calendar days after the end of each quarter. See Attachment 1 for details. 

The NRC's informal and formal complaint activity is relatively low-less than 1 percent of the 
agency's workforce filed informal EEO complaints and less than 0.5 percent filed formal 
complaints. This outcome can be attributed to the NRC's continual effort to maintain a positive 
work environment and to the fact that some workplace disputes are resolved before the informal 
complaint process is initiated. The following sections provide more information on the informal 
and formal complaints filed against the agency: 

A. Fiscai Year 2012 Informal and Formal Complaint Activity 

35 
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16 16 
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0 
INFORMAL FY 2012 FORMAL FY 2012 
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During FY 2012, a total of 33 new informal complaints were filed, and 5 informal 
complaints were carried over from the previous fiscal year. Of the total informal 
complaints, 35 were closed during FY 2012. A total of 16 new formal complaints were 
filed against the agency and 2 previously dismissed complaints were remanded from the 
EEOC. Twelve formal complaints were carried over from the previous fiscal year. Of 
the total formal complaints, 16 were closed during FY 2012. 

During FY 2012, there were three EEO investigations that lasted longer than 180 days; 
two of these investigations were processed untimely. As of the end of FY 2012, there 
were six cases pending investigation. The agency issued no final agency decisions 
during FY 2012 or findings of discrimination. In FY 2012, the agency settled 11 formal 
and 9 informal cases, and 6 cases were settled using ADR techniques, including 
mediation and facilitated discussion. The NRC attributes the relatively low complaint 
activity to the use of proactive early intervention to resolve workplace disputes, the 
agency's ADR program, and the provision of EEO and No FEAR Act training to all 
employees. The agency also emphasizes excellent customer service and 
responsiveness to issues. 

B. Bases and Issues 

The FY 2012 complaint data show that complainants identified reprisal, sex, and race as 
the most frequently filed bases for complaints. Additionally, the data show that 
complainants identified harassment (nonsexual}, evaluations or appraisals, and 
promotions or nonselection as the most common issues in complaints filed. Several 
complaints contained multiple bases and issues. See Attachment 1 for details. 

V. Civil Cases-Reimbursement to the Judgment Fund 

Section 203( 1) of the No FEAR Act requires that agencies include in the annual report the 
number of civil cases arising from the WPA and antidiscrimination laws, the status of such 
cases, and the amount of money reimbursed to the Judgment Fund. OPM published the final 
regulations on May 10, 2006, to carry out the agency reimbursement provisions of the No FEAR 
Act. These final regulations state that the Financial Management Service (FMS), U.S. 
Department of the Treasury, will provide written notice to an agency's chief financial officer 
within 15 business days after payment from the Judgment Fund. The agency is required to 
reimburse the Judgment Fund within 45 business days after receiving the notice from FMS, or it 
must contact FMS to make arrangements in writing for reimbursement. 

During FY 2012, the agency had two EEO lawsuits in Federal District Court. At the end of 
FY 2012, both cases were pending, awaiting determinations by the court on motions. There 
were no reimbursements to the Judgment Fund in connection with these lawsuits. 

VI. Disciplinary Actions 

Section 203(a)(6) of the No FEAR Act requires that each agency include in its annual report a 
detailed description of the policy that it implements relating to disciplinary actions imposed 
against a Federal employee who discriminated against any individual in violation of any law 
cited under Section 201 (a)(1) or (2) or committed another prohibited personnel practice that was 
revealed in the investigation of a complaint alleging a violation of any of the laws cited under 
Section 201(a)(1) or (2). Furthermore, the act requires that, with respect to each such law, the 
agency report on the number of employees who were disciplined in accordance with such policy 
and the specific nature of the disciplinary action. 
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As indicated in the agency's previous No FEAR Act reports, the NRC's policy is to take 
appropriate disciplinary action against any employee who discriminates against an individual or 
engages in other prohibited personnel actions, including retaliation for lawful whistleblowing 
activities or for exercising an appeal, complaint, or grievance right. During FY 2012, 37 claims 
of harassment were filed under the NRC Anti-Harassment Policy. Disciplinary action was 
proposed in one finding; however, the employee resigned in lieu of being issued a Notice of 
Proposed Removal and another employee involved in the same case received official 
counseling. In the second finding, the harassment was in the form of an anonymous, offensive 
note. Because the harasser was never identified, management in the relevant office issued a 
written reminder to the entire staff concerning harassment. 

There were no cases filed in Federal District Court and no disciplinary actions issued in 
conjunction with the WPA. 

VII. Training Requirement for the No FEAR Act 

Section 202(c) of the No FEAR Act requires that all agencies provide training to employees 
about the act. To comply with this provision during September 2005, the agency implemented a 
Web-based training course on the No FEAR Act. The training explains the rights, 
responsibilities, and remedies available to NRC employees under antidiscrimination and 
whistleblower protection laws. The NRC's training was updated during FY 2010, which NRC 
employees rated as the agency's most effective online training, and OPM deemed it "best in 
class." During FY 2012, 99 percent of all employees completed the training. New employees 
are required to complete the training within 90 calendar days of being hired. 

To further inform the staff about the agency's commitment to preventing and eliminating 
discrimination in the workplace and to provide direct insight into the origin, objectives, and 
requirements of the No FEAR Act, the agency hosted a training session facilitated by 
Dr. Marsha Coleman-Adebayo, the foremost authority on the No FEAR Act. The training was 
well attended by employees from all levels of the agency. 

VIII. Trends, Analysis, and Practical Knowledge 

Section 203(7) of the No FEAR Act requires agencies to examine trends, causal analyses, 
practical knowledge gained through experience, and any actions planned or taken to improve 
the complaint or civil rights program of each agency. 

An analysis of complaints filed during FY 2012, compared to FY 2011 , shows a significant 
decrease in the number of complaints filed when national origin was identified as a basis. There 
was no change in the number of informal complaints filed and a decrease of one formal 
complaint. 

The agency experienced a slight increase in processing time for investigations and had three 
cases that exceeded the 180-day timeframe that EEOC regulations mandate. In FY 2.012, the 
agency's average processing time for all complaints, including two amended complaints, was 
209 calendar days-compared to 199 calendar days in FY 2011 . 

The NRC has made tremendous progress in developing standard operating procedures and 
internal controls to improve investigations. It has contractual arrangements to procure 
investigative services, including an interagency agreement with the U.S. Postal Service (USPS). 
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The NRC also has EEO investigators on staff. The agency's civil rights staff has considerable 
experience in processing EEO complaints. This knowledge base contributes significantly to the 
following: 

• ongoing improvement in communication with complainants and managers 

• high quality EEO training for employees to prevent discrimination 

• reduced processing time in general for investigations 

• effective training for collateral duty EEO counselors on the No FEAR Act, ADR, 
reasonable accommodation, and EEO case law 

• effective dissemination of information on the ADR program 

SBCR continues to maintain interactions with other Federal agencies and the Council of Federal 
EEO and Civil Rights Executives to gain knowledge and learn about best practices in civil rights. 

The NRC uses its ADR program to help resolve workplace EEO disputes. The NRC is 
committed to promoting ADR to eliminate actions that may give rise to EEO complaints, and it 
offered ADR to all parties in both the informal and formal complaint processes in FY 2012. 

To increase its overall ADR participation rate, the agency continues to promote the program 
through the use of periodic ADR training and other interactive events. For FY 2012, these 
activities included the agency wide lunch-and-learn event that Dr. Coleman-Adebayo facilitated, 
updated ADR literature and promotional material, an interactive customer service exhibit on 
ADR during an SBCR open house, and ongoing training. The agency continues to support ADR 
through participation in the Federal Sharing Neutrals Program. NRC employees conduct 
mediations for other Federal agencies, and Sharing Neutrals Program mediators facilitate 
mediation as a method to resolve complaints initiated at the NRC. 
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Equal Employment Opportunity Data 
Posted Pursuant to the 

No Fear Act 

Pursuant to Section 301 of the Notification and Federal Employee Anti
discrimination and Retaliation Act of 2002 (the No Fear Act}, the NRC has posted summary 
statistical data pertaining to complaints of employment discrimination filed by employees, former 
employees and applicants for employment under 29 CFR Part 1614. The specific data posted is 
described in section 301(b) of the Act and 29 CFR 1614.704. 

Attachment 



NRC Discrimination Complaint Activity 
FY 2007 - FY 2012 

29 CFR § 1614.704(a) • (c) 
29CFR§1614.705 Comparative Data 

Previous Fiscal Year Data 

Complaint Activity 
2012 2011 2010 2009 2008 

4111 

Qtr 

Number of Complaints Filed in FY :!~H.Z~(ll 16 17 15 a 13 

Number of Complainants :!§ 1 ~ ,704(!:!} 16 16 14 a 12 

Repeat Filers 1614.704(c) 0 1 1 0 1 

2007 

11 

11 

2 

29 CFR § 1614.704{d} 29CFR§1614.705 Comparative Data 
Previous Fiscal Year Data 

Complaint by Basis 
2012 2011 2010 2009 2008 2007 
4111 

Qtr 

Race 6 6 5 5 6 5 

Color 2 0 1 1 . 2 0 

Religion 1 1 1 1 0 0 

National Origin 0 5 5 1 2 1 

Sex (including complaint filed under Equal Pay 
Act) a 4 2 0 3 4 

Disability 5 5 2 1 0 3 

Age 5 10 7 4 a 2 

Reprisal 9 9 7 5 5 4 

Other 2 0 0 0 0 0 



• 

29CFR§1614.704(e) 29CFR§1614.705 Comparative Data 
Previous Fiscal Year Data 

Complaint by Issue 
2012 2011 2010 2009 2008 2007 

4111 Qtr 

AppointmenVHire 0 2 0 0 1 2 

Assignment of Duties 4 5 5 4 5 2 

Awards 3 4 1 1 2 2 

Conversion to Full-time 0 0 0 0 0 0 

Disciplinary Action 

Demotion 1 0 0 0 0 0 

Reprimand 0 1 0 1 1 0 

Suspension 1 0 1. 0 1 0 

Removal 0 1 1 0 1 1 

Other 0 2 1 1 2 0 

Duty Hours 0 0 0 0 0 0 

Evaluation Appraisal 8 9 7 6 4 2 

Examination/Test 0 0 0 0 0 0 

Harassment 

Non-Sexual 8 7 2 6 6 4 

Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 

Pay (induding Overtime) 0 2 0 1 0 0 

Promotion/Non-Selection 7 5 5 1 10 6 

Reassignment 

Denied 1 0 0 0 0 0 

Directed 0 0 1 0 0 0 

Reasonable Accommodation 1 1 1 0 0 1 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 

Termination 0 1 0 0 1 1 

Terms/Conditions of Employment 2 2 3 1 0 0 

Time and Attendance 4 0 1 0 1 2 

Training 1 1 2 0 2 2 ,.. 
Other 1 5 5 o I 0 0 



• 

2~ CFR § 1614.704 (fl 

Processing Time • ... post the average length of time it takes to complete each FY 2012 
step of the process for every complaint that is pending during any time of the 4th Qtr 
then fiscal year ... • 

Number Average 
Days 

All complaints pending in Investigative State 1614.704{f}(1) 7 186 

All complaints pending in Final Agency Decision/Action Stage 0 0 

All complaints pending in which Hearing was not requested 1614.704(0(2) 0 0 

Time in Investigation Stage 0 0 

Time to issue Final Agency Action 0 0 

All complaints pending in which a Hearing was requested 1614.704{f}(3) 4 742 

Time in Investigation Stage 0 0 

Time to issue Final Agency Action 0 0 

All complaints pending in Investigative State on Remand 1 4 

29CFR§1614.704lg) 29 CFR § 1614.705 Comparative Data 
Previous Fiscal Year Data 

Complaint Dismissed by Agency 2012 2011 2010 2009 2008 2007 
4th Qtr 

Total Complaints Dismissed by Agency 0 1 2 5 0 3 

Average days pending prior to dismissal 0 0 31 282 0 110 

29 CFR § 1614.704Ch) 29 CFR § 1614.705 Comparative Data 
Previous Fiscal Year Data 

Complaint Withdrawn by Complainants 2012 2011 2010 2009 2008 2007 
Pursuant to 1614.107(a} 4th Qtr 

Total Complaints Withdrawn 1 1 0 0 0 1 

29 CFR § 161~.7Q~(i) 29 CFR § 1614.705 Comparative Data 

Total Final Agency Actions Finding Discrimination 2012 2011 2010 2009 2008 2007 
4th Qtr 

# % # % # % # ·~ # ·~ # % 

Total Number Findings l§H.Z04(i)(ll 0 0 0 0 0 0 

Without Hearing l§H.Z~(l)(~l 0 0 0 0 0 0 

With Hearing l§l~.ZQ~(IH~l 0 0 0 0 0 0 



• 1l 

29 CFR § 1614.704(!) 29CFR§1614.705 Comparative Data 
Previous Fiscal Year Data 

Flndl!"gs of Discrimination Rendered by Basis 
2012 

4111 Qtr 
2011 2010 2009 2008 2007 

• % • % • % • % • % • % 

Total Number Findings 1§14.ZQ~Ull l l 0 0 0 0 0 0 - - - - -
Number of Finds Rendered Without Hearing l§H.7Q~Ullal 0 0 0 0 0 0 - - - - ----Number of Finds Rendered After Hearing 1§14,ZQ~mm 0 0 0 0 0 0 

Race 0 0 0 0 0 0 

Color 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 

Sex (include Equal Pay Act) 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 

Age 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 



.. .. . 
29CFR§1614.7041kl 29 CFR § 1614.705 Comparative Data 

Previous Fiscal Year Data 

Findings of Discrimination Rendered by Issue 
2012 2011 2010 2009 2008 2007 
4"' Qtr 

# ·~ # % # % # % # % # % 

Total Number Findings l§H,Zl!~l!lllll 0 0 0 0 0 0 - ,...._ - - -
Findings Without Hearing l§H,Zl!~Usll21 0 0 0 0 0 0 - ------ - - -
Findings After Hearing l§l4,Zl!~l~ll;!l 0 0 0 0 0 0 

Appointment/Hire 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 

Disciplinary Action 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 

Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 

Examination/Test 0 0 0 0 0 0 

Harassment 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 

Pay (Including OVertime) 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 

Reassignment 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 0 

nme and Attendance 0 0 0 0 0 0 

Training 
0 0 0 0 0 0 



... .. . 
I Other 

29 CEB § 1614.704(1) 29 CFR § 1614.705 Comparative Data 
Previous Fiscal Year Data 

Complaints Pending From Previous Fiscal Years by 2012 2011 2010 2009 2008 2007 
Status 4"'Qtr 

Total complaints from previous Fiscal Years 
j§14.7Q4(1)(1} 5 2 0 0 2 2 

Total Complainants 1§1~17Q4(1)(2} 3 2 0 0 2 2 

Number of all pending complaints from previous Fiscal Years 1§14,7Q4(1)(3) 

Investigation 0 0 0 0 0 0 

ROI issued, pending Complainant's action 0 0 0 0 0 0 

Hearing 4 6 0 0 0 1 

Final Agency Action 0 0 0 0 2 1 

Number of closed complaints pending 1§14.7Q4(k)(~l 

Appeal with EEOC Office of Federal Operations 2 3 5 5 4 2 

29 CFR § 1614.704(1) 29CFR§1614.705 Comparative Data 
Previous Fiscal Year Data 

Complaint Investigations 2012 2011 2010 2009 2008 2007 
4111 Qtr 

Number Pending Completion of Investigation 0 6 0 0 6 2 

Pending Investigations Over Required Time Frames 2 2 0 0 0 0 



The Honorable Jacqueline A. Berrien 
Chair, United Statee Equal Employment 

Opportunity Commission 
131 M Street, NE 
Washington, D.C. 20507 
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Ms. 11catricc Vlah11J...e11 Berntt:ld 
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Otlicc of Din:rsity \11anagcmclll and Fqual Opportunity 
Under Secretary of Defense for Personnel and Readiness 
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1rlL .bJ.~ 
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Director 
E4ual Emplo) rrn:nt Opportunit) and Diversity 
National ecurity Agcnc~ 
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( l ) The follo" inJ! l'\Ct.·rpl ' an· from ( 'h:tptcr .'6<> of the \~cnn ·, Pt•r-.onn<'I 
~bna~t.·ment \fanual. 

(\ l I he ;\~!\.:01.'.~ ma~ 1al..c u1~1.:1plm.lr~ :\l .. lh'O a~·-11n-..\ cmpl\)~1.'I.'' \\hl'' cundul.'.\ i-. 
in1:on-.i ... 1cn1 "ith I cJcr.11 a1111-di-.'-1 imin:s111111 ,111d \\ h1 ... 1khhm1.1 p1ok'\.·ti1111 hm., or ti1r 
l'<>nJul.'t that n1ri....t1tut1.: ... anotlu .. 1 pn1hihitl.'J fl\:r,(1nnd pr.11.:tkc r1.·' l.'.th:J 111 conn1.·{:tion "ith 
,\ gl'11C~ i11H•,tig~t h111 ... 11r ulll.'l,!l'd 'i11L11ion-. l1fthl'.,1.' l.1\\-... I h1.' l.'\l'l'rp1 .,1.·t lorth h1.'lll\\ 
l.'.11111..iin ... i11li1mmtion 1.·11nccming thl.' pcN1nnl.'I '1.'l.'llnt~. anJ ~thil.·, ~tJ111..lards Im \gl.'111.'.~ 

cmplo~ l.'C':-. It rm'' id'-'' gl.'n~rnl pnrh:ipk-. for l.'mpf,,~ l.'C c<'ndul.I •mJ '~\.'.1 lk !'>lt1111.lard!'>. 
I hi-. Sl'l'.ti1>n include. -.t..inJard" th•ll ma: h.1, I.' hl1th 'l.'1.:urit: and i:mpl11~ ahi lit: 
impl ic.itions anJ .i-. ~ud1 . could~ -.ub1\.'Ct to ~uh .1 '>c-.urit: and ,1Jmirw .. tr.tthl.' acth1n 
l he inlorttt.lllllll 1k1\1.1tc \~enc.:~ c'~l.:lalit•ns rd..ttl.'d 111 l.'..tch standard h l11nclrn.k' \\ ith 
an '-''plamuion ol h1.1\\ to tkll.'rmirw .tppwpriatc .1dmi111!'-trJtn l.' .11:111111' lilr '111la11nn!'> l'r 
thl.'°'l' ..;tan<lanh. \n \pp..:ndi\ i ... 1ndudl.'<l "ith r1.•conun'-•11Jc..•d t"-'•""11tk ... for ' iol:it itm .... 
The chapter apphc' to .1111.'.i\ ili.111 \gc..•n1:: c..·mpft,~1.·c..•-. paid lhim .ippwpnatc:J or 1wn 
appr,1priatl.'d fonc..f, rnd udmg f'll.'l'i..il < ;, 1, l'nlllll'lll I mplo: l'C.., (I.'\. ~n' un<l i:nn-.ultani... ) 
·\II \gcn1:: empto: c:c:-. mu't lx' l.imiliJt \\ ith ..ind .1tlhl.'rc to the ~r,onnd. ":1.·urit~. anJ 
ethics -.ianJ:srtb -.ct ll1nh in thi.; charti:r. 

( l l) Set'lion 2. Pcr..onncl ~nd ~ccuri~ !-ttandardi-. 2-t. \\orl. [ll\ ironmcnl 

( l l I hi.., ''-'l.'tion 111cluJl.'., "l.1ndarJ, thw 111.1~ ha\c h111h "'-''-llrit~ and <!mplo~ahilit~ 
implkat1on~ .111J a-. -.u-.h. 1:11uld tx· 'ubk<.:t lo lxith .1 -..c'-urit~ and .1dmini-.rr .lli\l.' action . 

( l 1) J· mpf,l~ ~I.'"" 111 n,H 1. ng..igl.' in an: 1:1111Jul·t that <.·rc..itc.--. J ho~tik \\Orie- 1.'ll \ ironml.'nt 
.md or intl'rl~n:..; "llh an indh idtwl.., \Wrlc- pi:rl\mnancc. 

·\ . 1 l ) I lar.t,..,m1..·nt Intimidation - I mplo~I.''-'" \\ill n.>t u'tl.' ucti1111' or \\MJ., thm 
Jcn1gr.1tc or -.h11\\ h1i...tilit~ 111\\,ml .\11 inc.II\ iJtwl fur Jn: rca,1111. hut 1.''fll.'Ct <.111~ 
~cau-< ,,f ral.'I.'. 1.11lm. rdiginn. gl'ml<!r 11.11ion.tl origin .• age. l'r J i ..... 1hilit~ 
I ikc..'\\j''-'· cmpf11\1.'\.'' \\Ill not uw .1hu''"-' 11r ,1lkns1\c: l..1nguag.l.'. g.l.':-.turc-.. 11r nthl.'r 
conduct<..: g . Ji ... pla' ol otil.'11,hl.' \Hiting. -.. ohjl.'ct' 11r pil.turl.'') Jin:ctl.'d JJ:!Jin~1 
other cmplo~ l.'C'' th.u 1.:oulJ Jlk\.l thl.' 111J1\ itlu.1f', \\<lr!.. pcrh1rmanl.'c 11r impa1.·1 the 
\\orf.. 1..'ll\ irnnm1..•nt. 

B. (l l 'k:-.u.tl I 1..tr.1-.,m..:111 l mrh•~l.'I.'-. \\ill not. I I m.tkl.' -.1.'\.U:tl .id\alll.'l.':- ,1r cng.tgc 
in ph~sil:al l.'l1nJul.'.t 11L1 . c,ual nanm: ( \\hcth1.r \\ l.'k1•m..: ' ' ' t\\lll in the \\1111..pl.u.:I..': 
~) m.1k..· tlll\\l.'h.:11111..: !'>l'\UJI aJ\ ~tnl.''''· ~qu..:-.i... !11r 'tl.'\u;,il l.t\or,. 11r othl.'1 
un" clcomc: \ ~rl'i..il 111 ph: ' 'cal 1.·lmJuct of ;i ,c,uJI 1wtur1. . c\.rhl.'HI: 11r in plil.'11 I:. 
a ... ,, tl'rlll or 1.1inJit111n or ,Ill inJi, idual\ c..·mpln~ mcnt or th1.· '"'"'' ' lcir .111 
cmplo: m1.·111 Jl.',·i ... 11111 .,111.·h ,1, pnin111tio11 111 job .i ...... i!,'.llllh.'lll. 11r ~I l.'llga!:;!I.' in 
c..nnducl that 11111.·rh:rl.' ... \\1th \\l>rl-. p .. ·rllmn.1111.·'-· 11r Ul.'.UC an int1111id.Ulll!,!. fhhllk. 
~'' u ll~ri...iH~ \\Ml.iny c..'ll' 1111111lll.'lll. i11dud111 • , ... , uJI tl.'a-.in_ Cr..:pc.th:J l1lk11-.iH: 111 
lfll\\ l.'lcoml.' 1.·, •1111lll'llh. 11h .tnl.'I.'' p111pli...11 "m'. r1..·marl. '· l!l''tur1.•, toth.:hrn!!. "r 
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'·''l'!'·'I in.11~tp Jll lll lc~I 11';'1!' \qd .I'' "'·'l('Jr.~;'IJ 
p.111.'·'J J11 llf,'lllll.:'l\ljl Jll,,llllU,,\O!) \UT' \\lJl'·'P .111 ·\l!:-.jl:I ""Wf llntU ·11!;'1."llhl."I 

\ 11111 \\1:1 un Jll · \11n.1111" \ 1;:;111 \\1111'1 hill 11"' ,,-,,"I \u1d111 I • 'PJ 11;'1.'~ :1111 \n11'='(] ( l) 

•( 1,"IUUl'lll \J ,"llU!l I! UI '-Jll,'UIUl1!"'" 
'fJ''" inn ;lu' \.u1?."I ;'lflf11."llll 1•11 'll''!ll'-oJ J!l('J;-pr.;'ll ll! :.11mp1 ' !Pll l J11,pur 

'Jt"-1 \J,,c.Jn, UhUJ -.w1p"lnJJ'lI! ;1 ,11r.1uolpnn lll!" \1duw:1 pur. \t! 111lpno \J1h! u:x.ln!. 
pun ·..;uo!lu1ni1,"IJ ·,,,pu \."IU."I~\ p;xJ..;,,J II!" ,,,;"1\1,1<lw 1 - m1pt?ll!J'JC1qn~u1 l ) l ·11 
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0

'1-"l!JJ r. 
\4 a:ir.1 1'?!J:i1ou1 I' Jr.;"l:llln."I J11 \t!"l"I \1111.111! \\ pllt! \1ifu!,\\Clll'.1 ·Ju ·u11r.1:11u:i1npnr.JJ 

111 ·"l':f r .I'' ;"l;'llll'\\•ll!U JO llf."llU \t?J •'41 ll! ~U!P!r J11 ~U!ll!l?l4<l \4 111,"llUW.''t'!) ·'41 

pmu1,'r 01 \."lr.J1J.;;ut"l:I Jc' lt1.'lll·';'IJ;l1• ur •'llll J,"I JU,"I : u1m1."I JO lU."llll'ICl.., w:i1npnr.JJ 
.hi ·'"1111 ll lll."1..,,"l.Jd Jll ·''fflll \1'1111\\Ull'f JOU II!" "·'·''''IJlU I - ... IU,"llll.'IGI'-; ·'"IC I ( J) ' !) 

·;114r.J1l \Cjlll1 

Jll ·'14r.J1HCJ 'i! II J."14P4\\ · \ 1-.,"IU\14 puc \J."l;'IJJ '("ll.;'llUll."l\IP '1u1pn1:'1U!) Ufl!lt?llUl~IU! 
4'!W11J 1<.mu '·':i \ 01Jtu;'I -~!"·''I! I · \:>u:i'1\ o>41 10 'lr!."ltli'' <'l"l!'Ut'l<f-...'.l 

\y ''' l>p \ll p:ip;'IJIJ' ll;'lll\\ l';'IJ;'llll! f"l:'l~j,lll 10 'J;'\\lnlll ~ll!pJn;1;1.1 ..,UO!IU~!l"·"U! J1l 

';'\IJlllhU! ,.., '!lllJl'>!U!WPr. p.V!-f1'4JIH~ \tJ;xloJd U! \l!l'·'I 01 111 ... 111..im:iJl'I'- u.'ll!J\\ ll!ltl 
:ip! \0.11J 01 P·'JlllO."IJ :irn ..::i,,\otdtu.1 - 91J! nhu1 1r1:1~1.10 o J '1111p111xt .... ''M ( l) ·JI 

':'I W{J'jJO\\ ·'41 '-lJIU<,,!P 

1r41 JO! 'r.4·"t 1mN1un Jtl \1J,.,PJO'-!P pur pnpu11;'1 ~ll l:'lrU."llU ·( ... :un1~:iti Jo ~U!l!J" 
·;1·;11 'llO!Jl'.)!lllllUllll •:I i'iU!ll:'llJ~."IJlll J;'lljlll "llfl!'';'IJ;'lnr. pxp;1 \ Ill )1'?;'11 ... '4U ';lf'll!JU! 
,,,, ' r.4~ "tlf I \u:iJoJJ J11 ·,,..,111 '!Pll ·..;ml"J."l<.l \.'lU."lii\ M•!r.'ili: ;"l:lu:i10!·' 10 spc 

lll.IOIJ;'\lf .IO JO! \r.11;xi i"ll!ll;>H?."IJ41 ll! ;1iir;lu,"I " ;'l."lUl~lJJlll" !I' r ·'H!;'IJ,"I ·-:11?."l.lljl ."l'flllll lllU 

11!'' '·'·'\01Jm I - :ilur.qJnl'!<l 1' iill!lr:iJ.) ~O · 111! 'r.4·'H iiu!u:i1t\'Jll I ·:i:'lu:ilO!J\ <11) · I 

\1! '!Pr. 0 LI 
~\;'\;'IJ11JJ l' ll! ll\\IU:Jl."l!Ul'J J\l \ 1!1'41!-.lp ·:i;fo ' U!:11JO (Plhl!JCll J,'lpU,lf1 "ll\1!rl!f."IJ 

· 11110:1 ·.-.,:w1,111 ·'"nt:.'~ t~J.''ll·"l J1\ \1!1m1.11\JJ,, 1 1.,w \01Jm1 ut~ ·111.,lu \01Ju1-' 

JOJ tun:i!IJ<lt> J11 ';'1,..,\111dw,.., \m· flu1 \u,,p lllt'J.1 P·'l!Q•lloJll ,,Jr. '~'\01Jw : 1 

.1.1r1d'fJO" ·'LP llllfll" ";"U!(.'.lp!ni1 ptm ·-.u. '!Wtnil,"IJ . ..,.,,t?t \1mnu1xklo lll:>m \01Jw.1 
11mh I ;'\\\~\I.' ! ' w41 ~uo!\;"1\: ·''1'~' \\'ll 11!" ';'\·' '''\Jlu .1 - lh'!"~ll!lllp:\-;!Cl \ )) (I 

' \l!\IPU 
n:tp u! u11!Jrd !:l!ur.d '.1r.nr! '!Pll ! ,)111 uo P-''1?4 , ,,.,:'lu1· ' ·'!Jff 111 ... 1u1r1J1110:1 ! >I 

·o I I · ~ ·;'\ ) ''!I! "I"' P·'l=>·'l'l.td u11p1:1mJ!:'l!lJ1:J m (pJ:'l:i1~1tu,, 04\\ "ICllP! '!Pll! .f\> 
":'lll!lllll.l•x1d111u."t1l\01Jm., ,,q11.1.11.11· \1,.,-.J:'l\fll' ll'lfl 'll"!l"ll? l·"'lllh"l"l\.l \m• ,'1\0JJdr. 

Jn ·pu,,tUlUU."1,"IJ ··"'t'~l n1 ... J ,'llj lO J."1."IJ!P ';l'trl 10u II!"' "l,"1\111J1u1 - tn"!JJ,"I~ ( l) · ) 

\ntJ'-!P If 'll'- Joi -.J;-1nJ11111:i Jn ;-.. r "I.I''' 10 ;l-.ll :iltl ilu!pnpt1! 
·..,,,Jnp1J tn -.p,,1411 ·-.;lu!llJ\\ ·""'ll·'ll'' \11rn'·"" .10 :iirtt.l'fJ''" ."llll lll \r1J'!P ·'41 

ptn• :pmr! \IPll! ur. ~!JJ .... 'P Ill 1'·'~11 'P·" '" :lU!PllJ~;"p ;( ,"IJIHP.11 pm:•,',"I~ r. JO ... lh)!l'i,"lllh 
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(lo} Section-'· \dminbtratiH' .\ction ... 

( l ) . \n~ \ i11klt1111h uf 1h1..· -.taml:11 J, ,1Jdr"'"ed or inc'''11'1ratcJ h~ rdc1 l'llc1• 111111 tlu-. 
chap.lei 1.m: ... uh1cl·t 111JJmini,tralt\\.'11r -.ccunt~ au11111 111.tdJ11i.11 t11 mt~ ll\ 11 or l.'fllllinal 
p1..·m1ll1e-. pro' 1J1:J h~ hi\\ In -.,11111.' c.b1..-.. hP\\1..'\l..'r. 11111,1~ h1.: nwrc ...ippropri.tll' ll1r .1 

-.u~n j,ur to 1mt.>-.tig.~k 111 1.11-e .l J\\.rli1m1.llll1..' ha l.'<l a...ii111111r li\r 'l..'\\.'r.1111111101 
'itilation' to 1~1.'ur ~lore form.ii .1Jmini-.tratiH· .1ctillll '' lx'µun Ir 'lll'h ... i1u.1tit1n-.. 
-.u~n i .... tir-: ''"'uld c:11n,idc1 pw' 1Jing do-..:1 -.upl·n j,11111. 11n-1hc:-i11h trainin~ c11un ... t•lin~. 
mediation. "aming .... 1•1 '~r"al r1..·primanJ,. ~·ti.ire 1.1l-111c h1m1.tl .1dm11w .. 1rati\\.• auu1n 
\\hllh inc:ludl'' \Hittc:n rl'pnmand-.. r1..·dm.:111uh in gr.1J"·· su ... pcn ... h1n'-. and rl.'lll\\\ah 

I\ ) In c.1c:h l•l'>C. de1em1inat1nn n1 the recnmmcnJe1l n1lmini...1rn1h 1.· .icti1m "11\ \,1\..1.· inlo 
ron.,idcr.ttion mi11gming M .1gg1 t\ating url.'um,tancc' I he .1lli1111 1111~1'1..'<l -.houlJ Ix' fair 
.1ml 1.>quitahk. aml fullill ih rl·nwdial purp.1-.e ul'di...ciplmi11g tlw cmplo~l'\' .111d c..rrccting 
the problem hcl1..t' ior. In ..ts'c"ing the approprialt> .idmtnhtr.ttl\ c .1cti1m. 11thcr lact11r ... Ill 
con,id.:r induuc: 

• I he nature and ~nou ... nc-.-. of 1h.: 111 JCn,c anJ it.. rd..11ion tu the c111pl1l~ c1.·, Jutk .... 
po~it i1m. rc,p.111 ... iHliti1.-:.. ioh le\.:I. anJ I~~ 111 cntplo) mcnt incluJing \\hcthcr 
the llfkn-.e \\U'.'! intc11ti1•11•tl. i,:chml.'.tl oi 111..tJ'"'rtcnt: \\,1 ... l11mm1111:J mahc111u"I~ . 

IM gain or"~" fh•qucntl~ re~·ah.'\I : 

• I lw cmph•~ c"•\ pa.;t V.lirr.. r1.·cc.1rJ "h1 ·h incluJe, the length ,,f -;en i-.:l'. 
~rfom1ancc. Jcpcndahilit~. anJ ahiltt\ 10 gl't .1lc.>ng ''ith kllm\ cmph1~cc:-.: 

• \n~ mitig..tting c1n.:um,t.1ncl'' ' urn1unJ11ig the olknw. induJing p.:r'l1nal 
proh\cm~. hlh \et1'iML-.. JX'r'1lll>tlit~ pwhll'rn'. mental 1Plpi..llffil\.'l)\. ham,,mcn\. or 
had lmth l'r Ph'' 1>ca11011 on the pan nf ,1th1..·r,. 

• I h.: cmplo~ Cl'." j1)h le\ cl .mJ 1~ p1.' ul 1.•mpl\1.\llh:nt. tnc:l udi ni: -.urx·n 1~1 'i: 11r 
liduc1.1r~ nik. 1.:11nt,11.'t:- ''1th the puhh<.: •• mJ pwrnim:11c1.· lll the iX"tl11111: 

• The: dfod ol' thc olknx· U('l(lll thc cmpl11~cc' uhi ht~ H' pcrlonn at .1 'ati:-lac1c.1r~ 
kH~I anc.J u-. dkct up.in ... up1.·n i~1r-. ' 1.·onliJt>n 1.· Ill the crnpl1'''-'1.''' ,1tiili1' tn 
fk.'rform tt'-''!:!ncJ du111.•-.: 

• ( '011-.hlclll ~ 11f rhe p.:nah~ '' ith tho"'' itnJ'll''"'" up1111 othl.'r 1.mplo~ cl.'' ti1r th.: '<!11ll..' 

or :-.imibr oner~·-; . 

• ( nn ... i-.tcnl·~ 1)1' 1lw pcnah~ \\ ith IJ\\ . rc~ul.nwn \IT 1h~ \gel\1.' 0

'i r11hli,h1..·J l .1hk 
11f l'cnJltk-.; 

• I he d.1rit~ "ith "hil:h thl· 1..·mpl''~l'l' "·'' \)It 11111ic1.· c.11 .m~ 1 uk:-. th.11 \\C:rl.' 'i11l.1h.'d 
in crnnmiuing thl· 11f!L'11'l. or h.id ~1.n \\.1rneJ al~1ut th1.· C\'llJUl.'I in llll1..':-.t ion. 
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• I h\.' adl.'\jU<I\.~ .mJ dk1.: i\\.'111: .... .., ''I ,\lt\.'llhlli\c '11wt101h to J..:ti:t u'-'1 "''11Ju1..t m 
1h"• fut11r<.' h~ 1h1..• ,•1nph,~<.'I.' 111 111h1.•1, 

Cl ) 'l'ction 2-1 Work r.m ironml•nt 

1 l ) I hi.' r.tng..: ,,f p.:n.1hk' li't.:d in thi tahli: 1..; pt11\ idl.'J :.ha guiJ, . < 1r1.••1ti:r or h.:!-..;i:r 
fl\:naltic" th.m th\N.' li'tl.'J in th1.· t.1hk .u"' po,,ibk. l.''.\l.'l.'pt "h<.'11.· m1n1mum p..:n.1hic..,. ri: 
c,tahli-.hcd h~ l,t\\. I hi: t.1hk j, not Ilk.lilt to lx· an 1.•,Jmu .. t i H. 1i,1111g ol all 11tlt-n'c:' li11 
"hu:h actttm ma~ ~ t.ikcn I h<.' toll1•\\ llll! Jr1. ~Ugl!"-''L<.'J ~tlJhtl.' Jlld -.hmild lx• .1pph"·d 
ulkr Clin-;ulting ~Clll'll J \11'1hi, ChJpt1.·1 lor further mforn1Jt1\111 lkt..:rminJtion u l the 
a<lmini'>lr.tti\c action w h1.· iaki:n tir 11.'l.'1lllltth:mkd i111.·ad 1t:a'-1:111 ht 1ndmk 
con,idi:ratilHl for mitig.tting 1•r :ll!l!l:l\,lllnt,' dr1..11n1'1:1111..·e ... I urth<.'t th..:'\' .m! 
uJmini:-trntl\c p<.'nahii:' \\h1d1 111.1~ Ix tJl..1.'n tn additi,111 tf• an~ (l\.1nlt~ ut (J\\ g11\ l.'m111g 
the 'kllll<.' or hl,.c nfli:n~ 

( l I ) llo:-til"·'I n<;a fc l :m 1mnm<.'nt· 

(l ' ) 1· ngaging in or ulhm ing 1.:onJu<.'t lhi.11 int<.'rkr1.'" "ith "''"' 11r cr1.•at<.'" an i1111miJJting. 
llll!»Jk. ho:.tilc (lr offi.:1 ~I\ l' \\or!.. Ul\ lflllllllC'tll or llll1.•1 fi:-r<.'' \\ 1lh \\\ 1rl.. r1.•rlurn1allC1;! 

• I ~ T Ol-FI· l\JSI· - - 5- ~(I du~ '-U!>.JlCll'-iOn 
• ~~D OFH 1'\Sl - · 'O Ja~ ,u,~11-.i1111 to rcm1" al 
• 3RU OI I E:~~ I - Rem11\ al 

( l I I lara...;..;mcnt lnttm1Jati11n: 

a. (l 'l l ~ ufactinn' or \\llfJ, that tknigr,11i: or ,11," h<1 ... tilit~ hl\\a1J an 111dh 1Ju • .ll 
for un~ n::N1n. h111 c-.pi.·dJll~ lx'cau'c ,,f ntc1.•. \.'11l•1r. 1cligi11n. gender. nationa l 
origin. ugc. or J1 .... 1hill1~. 

• l ~I OHi·'"' -- l\tkrolR1.·p1imanJ11..1n:m•,al 
• ~ '\.I) 0111 \J"\I - - 'O Jti) .. u .. pc11.,i1m 111 rcmu\al 

• 3RIH>l f I l\~ I - - R1.·m11\,il 

• I~ I 01 I I ''I I - - I \.'Ill. I ul R1.·rrnn.111d Ill \() J;.1~ 'll'Pl'll-.iun 

• :!'l> <>~I I '...,, - '.'Ju~ ' ll"P'-'11'11'11 111 rc.:11111\ .ii 
• 1RD 0111 \,,'II - - Rcm1•\,1l 

l \:l.. I '\~ II II I) 



<I'''" II I> 

tt. (l ) \ n\\ d1.:\mh.' '\.'\.Ua\ .i1h .II\ 1.''· rl!quc-.t-. for -.cxual fJ\' f'.'o. <'I nthc1 \ crha\ ,lr 
ph~ ... i\.'.JI \.'.1>nJud 111 J 'l.'.\u.11 n.ltlm: "hl..'n .. uhmi''"m h' 't1d1 conJu1.:·1 i... mmk 
i: itht.'r t' plicith or implicnh a term ,1r c,inditiun nl l'mplm m1.·m 11r 1h1.· li:bh ot an 
1.·m pl11~ ntt·nt dl!l hm11. 

• I !'\ I OI I I '\~I - - I 1.•111.•r nl R~pri mand 1'1 r1.•mm <ti 

• ~ '\I> 0 111 '\ l... J - - '"<la~ '>lhfl\.'ll'ion ''' rl!nlln.11 
• 3RD 0 11 1 \.SI - - R1.·1111l\ ,ll 

• I\ I OH I \ISi - Remo' al 

L (l l I nJppmpliah.' 1>1 un\\ d c1111t1.' 1n11chin • or uthc:r ph~ '":al c11ntm:t: 

• I ~ I <>I I I '\"ii - - 111 dJ~ :.u, p1!11 ... i11n to rcm11\ al 
• 2 D OJ I I· \J\I - - ~II d.1~ 'll'f".'ll'ii 111 w rc1m.1\ al 
• -;1u> 01 11 \J 'il - - Rl!mm .11 

d l l ) lnapproprhlll' anJ or Ull\\l!k1>1ll1.' tca..;ing. 1o~c'. action'.-t. g..: ... wn: .... <li".tpla~ <11 
'j,ual nMterial ol .1 'l'\UJI nuturc or r1.·mark' ol a ..;i:\ual nature: 

• I.' I orn SI - - I Clll.'r nl Reprimand to JO <la~ Sll ... fl\.'ll'>illll 

• 2'\UOHl\Sl - - 5Ja~ su:.fX'll ionh1ri:m,l\al 
• ~Rll Of I I '\ \ I - - R1!nh1\,tl 

(l , Rcpri"31 -- .\n~ actwn 1.ih·n .1~.1m ... 1 • .m c:mplo~c:c: fur pn1\ icJing mlurma1i,1n lo th\.' 
< )1(1. l:EO \1r th\.' ,\~-.ociall.· Diri:Lhlrt1t\o! for ~1.·n1ril~ Sen il'c-. im i:-.11gu1or-.. or IL''.-tt if~ ing 
in un ,,l)jcial pWL\.'t:Jin!! : 

• IS I <>I I I f\!-.1 - - Io d.1~ 'li...fX:rhi11n t1i remm .sl 
• 21'\D OH I '\!'ti - - Rcrmnal 

( l ) Dbcri mimt1i1in ·- \cling or tailing l\l JI.I un un 11lfo.:ial nw1ti:r 1 mduJing u pl'rs\111nd 
actil111 ) in a manner "hi1.h improp\.·r l ~ 1,1!..c-. inlll c11fl,1dcr.1ti,in .111 inJi, idu,11\ 1at.·1.-. col111 . 
n.·1 iginn. nati1inal Mi gin gcnJl.'r. age. 11r d1,:1hlli1' 

• l" I 0 1 l l '\"I · l cttl.f ol R1.•pnm,md 111 rl·mm al 
• 2'. D OJ I l · '\~I - - IO Ja~ ... u:-p...·1Nun Ill rcnw' al 
• 1RD 0111 '")I - R1.·m11\Jl 

ll\-..lllJI> 

file:///SSIMM


l " I '\ '- " II II l> 

a. II l I ngu~in~ 111 11111..•;111.:ning 11r 111'.'llJCing hd1.1\ inr 

• 
• 

hi Oii i \\i 
:\I> <>I I I ~'-I 

. I 11 d I\ '>U'p<.'11,i111l (II 11.'llh l \ .11 
• R.:1111 !\ ~11 

• IS I 01 I I '\ I • 111 <la~ """l'x:11,i1111 111 1 l ' llh" al 
• 1l\D < 1111 ~"F · · R1..·11111\ .tl 

c. ·n ) l ngJging 111 Jj..,,,rdctl~ tir UntM1al hdrn' i11r. ac.11ing J dis111rh.1111..\.' 11r 
Ji,rupting th1..· \\111k. 1..11\ i11111n1c111. 

• I\ I 01 I I \\I · • I l'ltcr 11fFkpnm.111<l 111 I U tl .1~ "ll"'JX'n'inn 
• ~\ D 01 I I t\ I · · 1-:!0 JJ~ -.u ... p.:11-.irn1 
• 1RI) OH I''' · - IO Ja~ -.us~1t-.11m 1\1 r.:mn\ .tl 

( t 1 RI! J"('n<ling tu c >lfo. ial l114uiril:' 

a. ( l 1) \fr,rcpr1..' '>l'nt:lli1m. IJl'-1lh..1t1on. Cllm.:.:alm1..·nt. 1..·:-..u~gcration or\\ i1 hh11IJ111g 111' 
matl·ric.ll f..ich M J1,1..·umc111'- in l1inncc1111n '"'"an 11tlic1,1l ,11.lmini:--tratiH· 
prol'..:..:<ling < indudrng 11\\l''-ti\!ali'm"} 

• IS I Ort I l\ " l - - I cttcr ol RcprimanJ w rl.'1m1\ JI 
• ~\D 011 H .. SI - - 5 Ju~ su~~rv·,ion 111 rl.'11111\al 
• 1RD on l·\"il· . - R~m1l\al 

l'l d '> Rcfu:...al to 11.. .... til~ 111 .:011pcr:n~ ''ith <\gcnc~ 11flkial-. 11r n:prc~cmati \c.., Hf 
l'lh1..•r ( JO\l.!mnll.'111 \ gcni.:11..•, in ollki~ I ~1Jmini-.t rJll\ l' pn>cc.:Jing:... M inquiriC'\. 

• I · 1 OH l· ,">I - • I JJ~ :-u..,pcn,1on Ill rl.'nlll\UI 
• 2:'-.1) 011 I''"' · · Ill J,1, ~U!>pl'll'i(ll1 to r1..·nw\,tl 
• ~RD Ol 11 '\..;f • • Rl.'m11,al 

( 111 I al'\\.' ..;w11.·mi:nt-. 

11 (l l l h1l<>if~ in~ .1111:nJ~1111..'l' rcc:11rd t ll.lal.ing a lith • clll~ li•r 1111c-.l'l l m .11111thcr 
1..·mplo: 1.'I.' . J 

• IS I 011 I \\I · · I clll'r ul Hcprimand to I~ il<l~ "u-.p1..'ll'ii11n 
• :!'I> 01 11 ''\I • · IO Ju~ "li...pc1N11n 111 r.:11111\ .ti 
• ~RD Ol 11' I - · R1..mr1,ul 

ti . tl 1 I JI''-' ... 1.111."mcnh I\\.' bal 111 '" i lll'IH. m1 .. r1..·pr1..'"l.'lllJli11n .... 11r lr.wJ 11111•llk1JI 
rcl.'11rJ" -.uhm1lll.'J 111 till' \~'l'IW~ 

• I"> l Of I I ''' - - I cnl..'r 111 f(l·prim.mll Ill r1..•m11\ .11 

<I\ 111111 



( I \ llll l J 

• 2t\I> OI 11 1\!--1 - 5 dJ~ 'll'f°l\:n.;ion Ill r\.'m11\ al 
• 31U> OJ I I ':-.I • - R\.'11111\al 

\.'. cl I r r.l\\.'I \\llll.h1.r fr • .lllJ (\\'ill lull~ ma~in I ,~,, ...... \.'lllri\.', aml 111 \\ill full~ 
'ub1111111ng llh..11111.·...t i11l1 r111~t11\111 . 

• I~ I 011"1 '\.I - - , <l.t~ :-u'l"-''"ion 111 fl.'llhl\al 

• ~\!I) 011 (·'-:...;I • - 15 \.f.t~ l1'JX'l1'hlll 111 r'-'IHO\Jf 

• JRD CJJ I I '\!SI • • R'-·m1n.1l 

({ I ln-;uhorJin:uion 

a (l I) I arltrr'-· 111 cornpl~ \\llh ruk.:. rl'!,!t1lati1111' \Hi1t1.·n pr1•c1.d11rl· .... 1>r pm,x·r 
-,up.:n i-,ur~ ith\111'-'.\illlh 

• 1 'i I 01 I I '\ '\I - I l'lh.·1 nf Rl•prirn md to '\ da~ 'll'r-.·n,iun 
• ~\,f) 01 I I \.\I - - 1-~0 J.1~ 'll'fX''""1n 
• JR[) Ol 11 '\~I - - 14 J.1~ ,u,1x·n-.i11n 111 n.·mm al 

n. (l ) f>cfJ~ In ~.'UrQ ing Olli or fttiftm: ht Can\ Olli ll)'lructio1 ' Ill a rc.h1lna'1fl.' 11111\.'. 

• IS I ( )J I· l· l'-.:'I - - l 1.•ncr of lkprimunJ 
• 2~1> OJ I I '\~I - 7 J.i~ 'll'fX'll'tion 
• lR() ()( 11·,Sl - - N da~ :-ti...1~n,irn1 t11 ~mm.ii 

• IS I 011-1 '\.'I - ·I J.1~ ti...!X'n'inn t11 r\.'m11\,1I 
• ~~I> 01 I l ''I · - 5 Ja~ -.u:-.f'\.'n'itm \II remn,al 
• -; RI> 01 I I '\"ii - - R'-·11111\ al 

I I \ .... " " II I ) 
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(t ) <. Practicul ~no\\lcd~e (;uincd ·1 hrough t- \ flCricncc 

( l I I hi! ~a\iorol S1...'\.'.Unl' \!:1!1\1!~ ( '~ \) ~11ild-.. and m ,11nt ''""a 1.'.llh l lrl! ol mdu-..1\\ll and 
fairnc-.. ... that all('\'" l.'h't~ cm >11•~1.'1...' th\.' 1•pr<•rtunit' 111 11't\\.' a P""''h't' impact 1111 our 111i. ~ion tn 
prot1.'<.'.t \mcrka ond ii-. lit1An \t '" \. dh1.·Nt\ i" 1th:lu'i'1.' 11l th1: tin1Jlk:-t rang1.· 11t 

p....·r~Jl"'Cll\ I.' .... c\.~rll.'lll.'1.':-. •• 1ml 'IC\\ (l\•1111". I h1.: \gcn1...·~ pnH11111l"' i11ch1.,i11n . • 111<l 'aluc ... th1...· 
talent'>. knm\kdgc. illld -.kill ... hr11ughl tu th\.' \\urkpl.11.\ . h~ .ill nf\lu11.·mph,~1...'l"'·-\\0111cn.1111...•11. 
mi1111ritic•-. pcr-.011-. "ith Ji-.,1hilt1i..·-. .• mJ indi' idual ... \\Ith JiH'r~1.· ethnic .md 1.·uhurul 
background~ l"qual l-111pli1) m1.·11t Opp1>11unit) •tnJ l>i\l.·r-.it) d I 01>1 1 .. t•nmmittcd 111 -.. ..... n ing thr: 
.\gl'tll.') mi-.-.ion anJ cmph1~c'"'" ti~ cmpl11) ing a 1:11hc-..h i: and c11rnp1d11...n ... i\\.~ .1ppn .tch ll' 
enhancing a\\ar\.'nl'""· impw' ing c4L1..t l 1•rf"'rlunit). 1111-:n.:.i.,in!! Ji\\:r ... it~ anJ cn..,urin!! th,11 I I () 
aml dh cr ... it) an.' mtcgr.11 tn th1.· \~t'nn · :- mi ... '>tun. I hi.' \g.:111!) · I l OD -..tratcg) i:- 11ncl! .1g~1in. 
aligned "ith the Oni1.\.' nl the l>ir\.'l:lnr of "lat io11al lmcll igl'n1...i: · :- 1-1 <)I)'.., ~trat1.·gil' plan 
impkm.:ntatiun. I h\.' I I on l>ircu11r,1h.' i-. fonunutl' l\) hJ\\.' the 1-:1111 rnitmcnt from th1...· \gcnl·~ 
Diredor. I kput~ IJin:ctrn a ... \\Cll :.i-.. th..: l· '\\.'l!lllh ...- l>m:c.:tor ,111d thi: < hid 111 '\tut I. ti.x il' 
prtigranv .. and initiati\\.''t, Fl ()f) h:t' .t\'>t\ rur-;ucd rcgubr lx·n..:hmarkmg llllll panncnng \\llh 
internal and l'\.lcmal organi,r:.11111rh I hi~ h.:h rc~ult...-J in th..: ahil it~ tu •u.ldn.-,.., '1111il.1r I· HI i:-.... u.: .. 
and coni:cm'> in a..,~ -,1..:matH. ra ... hion 13.:nchmarking \\ ith othl'r ag..:n1-:k•., al'-<l hdt~<l thc I H >I) 
Oi r~clorJtc rcmai n ahri.::1"1 o I u (':11mmg ini t iat i' c-. -.u1.. h thJt aJ1.'l1U.1ll.· planning t\1r tho'l' 
initiati\ '"'" l'l)Uld oc.:1:ur. \nothcr mc,ui-. c\I impnn in~ the I H) rro~·1.'"' ..... :tdh1:nng Ill 
pcrform,mcc mc:tric-.. c-..tahli .... hcJ pcrl1innancc l''\pcctutinn ..... anJ ini:n:a ....... J cmplo~ ..:c anJ ol lice 
accountahil it~ (1armng f..nm\ kJg..: through r..:' ic'' mi:; r I 0 pw1..·\.'-.:-1.·-. and ~nchmarking uth1-:r 
progrnm.; kd ll) ac.:tifm .... tak..:n 111 i111p1 "' c the H () pr111:c''· and inc.:n:a..,cd cOkicncic., e111J I· H > 
°''an:nc-.' for rhc \ gent) \\ork lore<. 

t I \ ' 'II II I 

file:///noiher


TABC 



TAB C (a) 

Intentionally Jett blank. 

Analysis can be found under TAB C (b) 



TAB C (b) 



<l\'-.'-.l(l(() 

A. ~nd B. Tnnd and Cau,~11 \nit I\ 'e<. for I- ' 12 Formal ~.ro Complainl\ 

(I ) I hi.' pUl"p(I~ ol lh1:- .mat~ ,j.., j, hi rn1\ iJl' inllmnati,in ... ~lUl th1.. J1..11lUL!laphi..:' 111' 
tho<..c \\ho lill' c:qual t:mp'11~m1..·n111pr,munit~ 111 0> .:nmph11nh. h11\\ 11lt1..·111h1.:~ lilc 
complamh. the ba-.l'~ anJ i-.-.u1..•.., o.mJ t~ pC' nf rdil'I lhl'' rl"\.'l'i' l' I hl' :-h11rt un'"'-''' ur1.:: 
c:mpl11~ l'l'' of nl'arl~ '-'' ci: ' •''-''-= 1..·thniti t ~ and '1f ho th ''"'"1:1..'' Ii It.: 1..·11mrlJ1nh: mo-..1 
~mp lo) l'l'., arl' nut r.:p.:at .:11mplJ1nanh: h;.hc." unJ i''lll'" ' 1.1r~. but u k\\ w c par trcul.irl~ 
prominent. .mJ thl' m,ijnril~ of cu111pl.1i11.lllh r1..'cl'i\ l' 1111 rd ii..· I'. ~ton: Jl'luik<l anal~''-'~ 
fotlm., .... 

l l I) I h.: number 1>f l'Ut1lpl<lini... ti k<l in I 'l I:!. 19. " ·'" .,1gnilkuml~ '1d11" 'S \ -., 11..·n-~l.":.u 
uvi:ragl' ol JO per ~ i:ar <her that lime: pcri1>J. l."omrk1i111-; o'!\:illatcd. "ith ~ l'.1r, 111 mor1..• 
complaint-. l~>llo\\l..'J Ii~ ~ca~ "ith fl'\\ Cr ~1..'\: C h.m I 

( "// IHI I \ \ f c I l\f/'/ II\ , .., fj) I£ t R 

.,. 
c 50 -i-------
~ 

~ g 40 
u -0 
... 30 

j ~o z 

10 

0 

Complainants 

(I . ) Complaim-; \\Cr\.' till'd "~ .1 \ Jrt\."I~ of 111<li\ iJu.1t... rn I· y 12. \\(llllCll \."<ltnpri .. cJ :'Ir' 0 

of compluina11b \\hik men ~11n ... 1itutcJ 511 6"" 1 
\\ hitc, compri"·d "'°'" o ol\~omplainanh 

\\ hilc mill\\ri tii: .. 1..·on,litUll.'d 44 411 " I .ink I. (\II thi: Ill..'' ' pag1..• .... 11,1\\ ... thl· rcn:cnt.1gc ol' 
1.:vmplainant' for I YI:! . .in .1H.·r.1g1..• O\\.'r 1hc la't fi, c ~car., (I Y08-1 ' 11 l . • 1nJ tht• 
rl.'pr1..·~cntaunn in tht.· \H1rl..h1r1.:c h' ra1.:t: l'th1m·it\ :mJ ,\.", . 

l 1>1nrlJtn • .mt' ,~,,,. CtlU•ll~d 1 11;. 1111\'C , l\:1!.1rJk,-,, tit 1h.: num~r 1•! ' unpl.un ' tiJ,J ~~ .in 1nJ1\ 1du.il in 

I\ I:! 

l~tf\ .... 11111> 
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Cl ' I \J(ithin!! prcduJc~ c:mplo~cl;'' fi,11n lil111g muhipk i:omplainh during a li,i:al ~c.rr \ 
~ingk i:nmplarnt can al ... 1.11.1111t..1in mull tpk i"uc'. ml ha'c' ol di-.,:riminati1H1 \\hi1.:h j, 
the norm. 

Men ·mn 
\\ omt•n -\()Ou 

\\hilt ... "" :;•. 
Blad •. \ 

,., ,. -- - . 
HhoJ)llRk:\ II 12• 0 

A'iH l'aliH lb"aiian' O•'"·r 11.1~~. 
Pacific Mandel" 

Am~rkan Indian" .\l:a,i... ()'' u 
"ll 1uh~ 

Peopk or l'"o or \1orr Hae«'\ (l'J., 

l ' ni.ao"n O''u 

(I 1) In I· Y 12. nn a' l!ragl.'. c1.>mplainant~ alkgcJ 
2.16h<i-.c and 1 .7~ j.,..,uc ... lhi.:numtx-rofba c 

in FY 12 \"a' Ix-km ' · \ ·' Ii' c-~ l!ar tl\ cragi:. 
'°'cc I ahlt: 2. 

( l' I Of i:omplainanb ''ho tiled tn r · 12. I 0.5° o haJ 
ldt thl' \gene~ h~ th1.· .:nJ ol th1.• fi-.c:t l ~car. 

80\C'.'I 

,., 1~1\-,\ 

\\ orUurr1: 

'59 i " 0 

575~ " 40.3° 0 

'9 .Q' " 

1(1() " 

.t.o·•,, 

_:!0 ft . :-• 11 

:! ..... 

<;•" 

I till I : I I I- R lltl. ~ l \/jJbR l)J R I \f \ 
n I > /\\I I \ !'I R <'f HI/'/ I 1 \ r 

·~ 12 + 
2.16 t 
I. 1-' i 

F\'08-
ll 
2.~9 

2.35 

(l ) I he llHht c1mm11m h.l'<" in I\' I~ in Jc:,1.enJ1ug 11rJcr \\c~ Ji:-.1hilit~ anJ rc:pn:-al 
"hii:h 111.·J l1.1r mo't i:11mm11n "'llo\\C<l h~ ttl.!1..'. '"-''· anJ r.wl..' in J1.·"-1.·nding (1rJa. \r 
urn.11~..,,!' ol 1h1.· pa-.1 the ~1.\ r' llf h.t'i:' 'hV\h ,, ,jmrlur trcnJ I hi..' pr .. ·<lominam ha_,j.., 
li\tcd h~ i:umpluinanh ll\l.'r th1: p<ht f\1;' ~t>Jf' j, rl.'prr...il ·\\ht ·h tied ''ith Ji....iliili1~. in 
I YI.., Although the 1110'1 l:l'llllllon hJ,1.'' ha\ 1.· remaineJ 1d.1thd~ 1.\1n~i..;1ent. 1hcrc arc 
'-I..'\ er JI trend-. \\orth e\.11ni11111~ 

( I \s II II I> 



1 1 ' "II 11 n 

(l I In I YI~. knuJc, tih.:d mnr1.• ~·\·hascJ n1mpbini-. 1han mak'. \\hid1 ,..., con'i'll'llt 
v.ith r~~:c:nt hl'itor~ . 0\1.•1 th1.· l.1,t li\c ~ 1!.lh \\\ltlh.:n h.J\1.· filcJ o\\. l\\11-tlurJ ... ol .....,.,. 
ha,cJ Ji,..:rimmath1111.1in1pl 11nh 

Cl ) In I Y 12. th!!rc \\1. re l l J1 ... ,1nil11' claims. 1.,111,tituting 1tl\1rc th.m h.tlf ,,1 .111 cl.um' tilcJ 
that ~car. Cher 1h1.· p:ht :'~car ·. W .H''.1 ol J1-.;ahilit) h.1sc<l 1.·ompl.11nl'i h:t\c ~en tihl 
regarding a ph)si1.·nl J1,,1bil11~ . \\itl mi.:-nt:.tl d1,abili11c "''mprising th\." nth1.·r 1'>.~uo. 

( l I l Blal·l-, likJ 90" .. , ,f th .. : r~11.·l."-h..L,1.'J Ji,1. rimim1tion i:11mplaini-. ,inc.: l YON anJ 10011 .. 

ol'thl." r:tc\." c11111plain1 ... 111 I\ I:! \1 thi: chi...1." 111 I YI~. 

l31ud.s constttutcJ f(I" ,. ,1f'thc "i \ "'1ri-torc1.'. I''' other 
r-.tCC!< !<inci: I \' 08. Wh111:, tilcJ 6" "· \mcn1.«lll 
lm.lian' \l..b"U :'\all\ c' 3° "· and \st.ms 011

11. 

( l 1 I I lo\\~' 1.·r. then: arc "'"' thrw all~t-?atio11.., on the h•l'I.'" 
of nati(lnal origin. l'\Jtit111al t >rigin had ~ 1:luim' lill.'J 111 

the ra't th c ) l.'•tn. 

( l I ) I able J comp;.iri:-. the ('ll.'n.:1.·magc or C1.11npl.1ini-. h~ 
-;tatut1.1r) bn j, ol Jiscrimin 1th1n for the 1.1-;1 Ii' c) 1.·a.-... 
"ithlYI:!. 

~ 

I \IU I , ; l'I RU\. r \(ti OI 
C 11\IPI \1' l\ B'1 B '"'' 

IYllM! - ,, I! 

( l I) I he mu~t C\lllllllltn 1s,u1.·-; m I Y 12 'wrc h•trJ,">lll1:nt 1 l'loth ~xual .ind non·~\ual 
1.·ombincdt.al·cuuntinl! tilr27°n11f 1.:nmplt1111h \ppro 1m,1tcl~ 90°011f ,1ll har:t'i">llll.'111 
i!-,uc-; raised \\1.·rc ol mm-.. c\u.il nuttm: Oth1.·r le" pr\1111111i:nt '"'u"-" ""'!\! 11011-

pnlmotitlll non-~dc1.·ti1,n. fl\:rh1nnanl.'1.' 1..'\illt1Jttnn. nd 11..·011i11Jt1\111 I 1\1.' )1.'.tr trend' him 
har.h,1111:111 i .... suc-; ... 1111 k,uling c11111plainh ( l J 0 o l. fol hm cJ h~ nu11-pr1111111111111 non
'dcdi,1111:!21'ul. anJ f'.:rt~1n11.ml.'c C\.tluutl\\11 ( 1'411 0) 

Claim.\ 

I l J I hi.' claim-. p.1irin!;! ~ •• ,I.', .111J j, Lii.'' in I YI ~ im.·lt dl.'J ti' 1..' ri.1i ring rcpri-..11 JnJ 
h•tnl' llll.'111 ,111J I lur p.11r1ng J1,1hilit) anJ hana,,mcrll 

<I\ '11111> 
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l I '"'1111 ll 

( 'lo\ur~ 

1l ' 1 I ift~-lhc r~r~cnt Ill I Yl2 d\1~un:' \\er1.· '>l:lth:n11:nt... I her~· \\1.'rc thrc1.• CiN'' 

''ithJm,,n in I' 12 I h1.•r1.· '"-'I\.' l\\U lindin~' 111 Ji-.cnminati~·n li~ .in aJmini-.1r.11hc 
1udg1: m I YI~. 

ll ) 1-.ight~ -four C\ltnplJmts l\.'ach1.·J th1: poim 111 final Jcti\IO "'er thl..' 11.N th c ~car.; 
thrvugh a I AD or an I H )( hcJring (her thl..' IJ.'1 ti\\.· ~ l'Jr'>. 2.' 9''" ol C.:ihl:" \\1.'rc d11-,1.•d 
'ia Ji-.mi'i--<th anJ C),, o n t 1:.1-.1.•., \\ 1.•rc '' ithdnl\\ n h1:t.· Chun _ ). 

Dismissals 
23.9"{1 

Withdrav.tals 
9.0'' i 

Ll.L!.Bl I \' u I (>SI HI ' I ) ,,,. , .. 

A.J 
Decisions 
8. ~• :t,, 

Settlements 
33 6'"/,, 

11 -..11111> 
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TAB C (c) 



< I\ 11111 > 

(l > I he ~ational '"'1.uril' \ucnc.:~ ''~ \ l 1'uilJ, mid m.iint.iin' a rnltun .. 11! indu,11111 .md 
fo im"''" that alltm ... c\Cr~ "·mplt1~1.'c 1h1..· 11p~1rtu11i1~ tu ha\\' ..i ~hlll\C 1mp.1~t 1111•'ur111i"111n "' 
J'r\llCl..l \1l1CI j\.,I anJ ii' Clli/Cll'. \I '\,\ \ J1H·1 It~ I' 1111.fU,1\ I.' 1)f th\.• hr11JJ1..',I r.lllg\.' uf 
pcr ... JX'Cli\ I.''· l'Xpc..·ricncc.; .• md \ i\.'\\ point... I he \g1.'lll..'~ rrom11tc' i1 du:-1011. anJ \ ulw: .. th1.· 
wknll>. f..n(m h:Jg1.•. anJ ,!,.ill-. "1111ught to thl..' \\\lrlpl.t-:c h~ ,111 ol our cmplo~ .:"·-.-·\\lllll\.'11. rncn. 
minuriti"·~. pc..·r:.oth '"ith Ji-..1"1ilitic .... anJ inJi, idual-. ' 'ith dt\\..·rsc .:thmc amJ cuhurnl 
h.iclground:-

(ti ) l.~ual Lmplv~ 1111.:nt Opp111 t11nit' ,1nd l>h er, i t ~ (I H.>D > ,.., comm med ll1 :-.crving the \gl..' 111.:~ 
mil>l>ion .inJ cmplo~cl.'.., h~ 1.·111plo~ inµ .1 c11hc ... i\1..' ,tnd "'11mprchcn.;l\1.. ,1 ppm.11.:h to cnhan1.·ing 
a\\aTl..'fk:"'-· impro\ mg 1.'tJu.1l 11p(l(munit~. im:rc.1<.:ing cJj, 1:r..,it~ md "'1Niri11g that I ~ C >.ind 
dh ~r:.it~ Jrc intl!grnl 111 th.: •\ gcnc~ · :- mi,:-ion. I Ill.' \gcnc~ · ... I I ( >D 'trJtcg~ i .... 11111 .. I..' ~1g,a1r1 . 

:iligncd ''ith the Otlicc nl the Din:ct11r of '\ati1mal lntdligcnc1.•"· I I Of>', 'tr.llc1-!k pl.m 
implcnt('ntauon. 

( l I) f hc f· I.OD Din:ct11r,1ll: i-. lortun lie to hJ\ c the cummttment Ir 1111 thc \~elll'' l>ircl.'1t1r. 
Dcput) Dir\.'C\l)f <l~ \\di a ... th"' I '.:cuth I.' Dm.'Clor ,inJ the ( 'h11..'1 ol ~taff. lt1r lh pwgranh JnJ 
initiati' 1.·~ . I I 01) hu.; ,1lw pu1 ... ucJ r..:gular "1.:ndunarling JllJ pJrtncnng \\ ith in11.:rnal .und 
C~k·mal or~ani/rtlillf1' I hi ... has n:'ult1.·J Ill lhl.' uni lit) l\l uddrl""- ... 11111lar I I () j..,,lll..'' anJ 
c1mc1.•rn in a '~:-1cm;1ti<.: fo,hhlf1. lknchmurl.ing \\ i1h tllhcr J!:!1..·11dc' al u hd~J th1.· I H )() 
Dircchmltc remain ,1hrl..'J'I nr llpC1)nting. in it iatiH!~ :-uch that adcquut1..• pbn11111g for tho'l..' 
initiatl\c' coulJ occur .. r1l1th1.·r me.in ... ol 1mrr•" ing thl..' I I < > rr•kl..'..,, 1 JJhcnn~ ll' 
~rlorm:mcc m.:lnc-.. c ... tabh-.hcd l'll.'rfom1•mcc c'\pclt.ttillll' anJ im:rl..'J'cJ cmplo~cc ••nd oflic"· 
nl·countahi lit~ . <.. rainin~ 1...n(l\\ k<lgc thwugh re\ ic\\ ing [ l· C) prOl..'e'....:' and hl..'nchmark. ing other 
progrJm:. kd 111 action'- Wl.l..'n lO impm' c the U 0 pr,lcc.., .... and incrcJ~cd cllicicnul'' and I I-<> 
•1"arcnl-s:. tor thl..' ,\ gcn1.·) '"irJ.. l(1rl..'l..'. 

c I \ -..1111 I> 



TAB C (d) 



I 'I I \' .... , , II I ) t I It< t 'I I 11 I \ I I 'i I I I •• I 
11 

(ll) I>. \ctiun' 1 al..l·n or Plannt>d lo lmproH' AJ,!cnc~ Com1>laint or 
< i' ii Right!- Proj!ntm' 

(l ) Action' Taken: 

( l) Hirin~ & Rccruiling 
(I '> Dul.' to :.i r"llill'~t hiri ng program. the Cl\ 1 Ii.in fl\lpulat1t ln ol '\ \ . \ <. ....,, c:'\pandc:d ;1ga111 in 
I· Y 12. l lw '" "·rnll popula1i11n tit the .l.!!cnc~. us i.I \ \ h0k. im:rca-.cJ ti~ I 011 u in I YI:! 1111:
hiring initi.iti'c build' UP11n th1.· -..ucc1..-...-. lll pre\ mu-.. ~car-.. and c~1n-.i-..tl..'ntl~ focu-..1.•-; on t.tll.'nt that 
rcprC'iCllb il \\ idc r.mgc lll p1..·r;~cti' c:-. h) age. genJl..'r. mmorll) . and <li'llhilit) . 

( l ) 1.urgd) tx:cau'c 11fthc-.c hiring initiati\c-.. the percentage of minorit) cmplo)1.'C' in the 
""rl..li.m:c i11crea-.etl lrom 19. l"u to 20 0°11. I he n.•p11..·Sl'lllatio11 of \\\1111cn Jccrca-.1..'<l -.l ightl) . 
from 4h.5°u in I Yl I lo 4tl 11>,, Ill I Y12 'S \ ,,jfl monitor thb l:loi.d) during I 't I'· 
Rcpn:~cntation of pCrS<lll' '' ith dr:-aliilitic~ incrca:-cd ~ignifo.:antl) for t 't 12. to 7 ."Y.0 o. an inc1"·a,1..· 
of .9° e1 1'' l.'r 1-Y I I. which had hl..'cn at (1 ~0 •J fbr 1\\ o ~car.... Rcpr1..•..:cnt<.1tion of j)\!N.111, "ith 
1argc11:J di ... ahilitic:- rcmaind unchang1.'\l. ut l.0°·o. "'' l'll a~ th1.• l'' 1..•rall \, <.; \ p()pulatillll grC\\. 

(l 1) I he <\-;~odatc D1rccl\inHc ofl ·dw:at1on and I raining (\DI· I) and thl' Otlicl..' of R1.·l·n11tmcnt 
and I I iring rcad11..'d out into the comm unit~ " ith n rmrltitud..: n ( ..:dUl'.Uronal pr1)gn1m-. !(11 

:-.1ud1..•nb. I he~c prngr.1111' induJc n1it uni~ intcrrhl11p anti ''-'holar:-.hip prog.r~un.., but aho 
progrnm-. ... ud1 a.-. Panncr' in l·dut.:ation (1>11 land ~1.1thema1ic.., l·duc.1t11)n Partncr-.hip l'r11grJm 
(MEPP) that prm iJc a:-.-.i ... 1a11c1..• to dcmcntm~ .. tnd :-.ccondar~ in-.;titt1tilm' in area-; dir1..'Ctl~ rdatcu 
to the mis~ion \)f ~'-ii\ c<.>s. 

( l 1 l I he Al >t I <>nice of Academic.' Oum:ad1 continu1..·s to \\ork "ith pulilic ,111J pri' ate 1.·111 itk' 
to encourage the e ... whlishm~nt nl' -..trl>ng '<.:knee. t1.·1.:h1wlog~. 1.·nginccnng. and math <" 11 \t 1 
cJucathmal and gr .. mt progrnm:-. that arc aHlilahk 1t1 a ll ~tulknh. In 21112. \1l·PP aw:irdcd grant:-. 
in supron of u summer S 11:~ 1 camp li1r girl.., l'i:i 1..·d in i':chrasf....l. the I lat head Rc,cn at ion 
[ lcmcntar~ Sdmol in Monltlna. J high -.ch1>ol cngincaing progmm in r C)hl:-.. the ~ational 
I ~cr.uion for the BlinJ·, Pn1jci.:1 lnnmation pwgram for ch:mcntar~ anJ high ~hl•ll( :-.tmknh. 
and the l fnhcr. it~ of ~1arylanJ ht.,.11..·m "\horc :-umm..:r program 

( l l l.l ·Of)'-; Oflicc of f)i,aliiltt) \ n:ti..-. ha-. b..:l.·n in\Oh cd in i<l1..•nt i(' ing th1.· appropriak· pl an .... 
information. anti r1.'~llUn:c~ in .1lignmc11t ''ith I 'cculih• C lrJcr 13548. lncrc,1,ing 1'1..·Jcral 
Emplu~ mcnt of ln<li\ H.lual " ith Di,ahi litic-.. I he Otli1.·c \"If l>i'1hilit~ \ll:ur-.. \\orl..cd \\ ith the 
Ollicc of Rcauitml.'nl w -;trcamlin..: pr,'C1.'so.;c:- a11J prtll.'l.·Jurl.•.., in thl.' area:. \11 1l.·a~onalik 
accommoJation •ind rcl\.·nt1on 

(\ • ~I I he Sr~nab lntclliµl.'nll.' l>ircctoratc <'ill>! ,1rgan11atillll dl.•\l.'!1lp1.•d mitiati\ l.'.., tP 
-;uppon con-.i:-.11..·nc) in thl.' ">l.'k·u11111 prnl.C'-' . • mJ fa ir. 11bj1.-cthc. i.~:-tcm,ttil: pr .. 1cticc-. in hiring 
Ji,er:-1..· 1ak11t I3i11graplm:al i1nc11t11nc.., and 'lrul.·turl..'d inkn ic''' \\crc impkml.."ntcJ and 
truining \\U'i pro\ iJcJ fi1r th1.· three largl.''t ... 1..ill l·ommunitil..'-. 111 'ilf) ( omputl.·r '\l.·il:nn-. 
Intelligence \nal~ ,j, 1 I \ l . • ind L .. m~uagc Anal~ ,j, '-o ID ... ubjcct ma111..·r c-.;pcn~ ,111J hiring 
munagcrs \\ 11rJ...cJ \\i th rndu~triul P')dwlogi-,h fnin1 Organi/ation.tl I tlccth1.·nc'" and 
Workforce Kc-.1.'arch \\llh1n th,: .\,-,odu11..· Dircct11rJt1.: llum.m Rc-;11urcl..' :-. 1.\DllR110 u:-.c 

I \.1 I \ > 
j 
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'il:m<lurdi11..·J pr<1cl.'..,,1.. ' 111 ... our1..·1..• rl.' ... um.:-.. 11 uclllrl' inll'I\ ii.''"' ... old~ un 1oh rdatl.'d ,mJ 
~Ul.'Jtional c<1ni~1.:m:k-. .• 111J I!\ .1lm1tt> :.1ppli1.a111.., u-.111g u n1n• 1111111 r:rti 1g ... 1..·ah: 

(l I Ol o+ \1andatOI) trainin!) \\<I' pro\ iJ1.-<l IM all n.·1.rui11111..·111 .mJ hiring Jl'=Nllllld \\h11 
tnlcn ie\\1.-<l \lr tra 1..·k-<l tn r1..·prl.' ... 1..'nt ~ 11 > I hi: i1Hl..'rJcll\ 1.• \Wrk'ihop' J'll" okcd l.'\,11nrnat1on of 
unco1N:iuu ... hia~-; : h1ghl1gh1.:J l'ultur.111~ 1.·11 ... iti \ I.' h:cruiting ~trat.: •k .... 111J ~ ... 1 pr.11.'ti..:t>.., in 
interacting \\ith apphcJnh \\ith Jil>.lt-ilt1k .... •t11J pr1..1\ 1J1.·J .in 11\1..'I\ 1.:\\ nt'thc rational.: and 
application of ~1and.uJ11.:d '-Cr1..•cntng prn1:1.',..,l..'!-i . 

< l I I he Signal-. lntdlig1.·1,1..I.' \n.11~ ..,l, I !iring I .:am anal~ tl.'d pr.:' i<1u-, ~ l..'.t r .. : n:1..·rnitm1..·nt and 
hinng dfons to mlorm 1.kl.'1:-11..11b rl.'garding l ~ I ' hiring dhm.... I hi., unul~ 'ii' r.:suh1..·d rn an 
I Y 11 lntdligcnc1.· nul~ -.h ri.:c1ui1ing 1ra11.·g~ that pnn Hk:- \tuJcm!-1mor1.· 11pportunttil.'~ w k;irn 
ahnut '\Si\ and It\ career... I \l 1each Ji\ 1..'N: -;1t1J1..•nt p11pulati11n .... thl.' I\ I l1ring I cam ... ..:nt 
infom1a1io11 l.'"°'ion i"' irntron ... Ill uni\ c:r-n~ -h.1 ... c:J ... 1uJc:m nrgani1atinn .. . md 1)nic.: ... that 
~pccilicall~ pronmh: dhcr,it~. 'lldl H' the: c >tfo:c: ol \lult1cult111.1I \lla1r-.. Ol1k1..• of \tudcnt 
Affair~. an<l OfliL'I.' of DiH·r,it~ Pnlgram .... I he I\ r1..•cruiting k'am pJrt1cipat.:d in o l>i,c:r ... it~ 
• 'tulknt Club ~ho\\C<l...C and a f\1.'l\H1r!..ing Brum:h at the l olkgc lll \\ rlham J n<l ~Jar~ . 

Partic ipant:-. of thc::-.1..' l\\o c\ enh im:luJcJ appn1,imatd~ 20 cthnic t111c.l rd1gi1lu:-. duh~ .ind 
mentoring 'l.'r\ 1ct: urgan11at1111i:.. I h.: lon~-11..·ml goal'' 11111nprm"' '\ \, ;ihilit~ 11..1 allra..:t. 
r"·cruit. Jnd hire Ji, er"l' arrtkani... anJ to rmmiot..: 11\ l'arc.:r 11pponu11111e, 

(l 'I O l 'Ol lntd lig."·n.:"· \n.1(~.,j, fliring ~1an;1g1.'r'l>C11nt i11u"·c.I \\01\..ing do-.d~ \\i lh 1h1.· 
Rl-cn1itment Scf\ ice ... Dh hi<'ll Ill imprl''..: thc JiH~r ... it~ hiring J.ita hdng captured in the SID 
lc:adcr>hip hiring pi pd inc rqxm:-. and l\1 hro:rd.:n the IA footprint in rc.:niiting c\ ..:nts gc:ircJ 
\O\\Urll ... di\er..c: cand1da\c fX'pula\i1''"· I he g_l1al i ... t11 idcntil~ are~'"" 11hin the hiring pro<.:t:" 
\\hl.'r"· di\\.·~· candidat.:.., ma~ ~ fallin:i out of the pmcc:-. .... a ... well a' l\) incrc:n-.c thl' O\l.'r<tll 

num~r 111 di' cr~c 1.·und1J:111..·-. pnlce-. ... ing for I \ positi,111 .... 

(\ ) I he . 'i \ (. SS . \:mo1 ln11:ll1g1.·11\.:I.' .\utlwnt~ I SI l\) ..:,mtmueJ mcl.'tmg "1th pro~JX'Clh I.' 
\ludcnh from tht' Ollkt' l'l tht' Dirccll>r of .lth\nal lntdligcm:c COi>" I lntdl ig1..·nce 
('unununit~ (\~ntcr, ti1r AcaJ1.·mi1: I 'cdlcni.:1..• ( f( ( •\I ) ... dh>ot... in , ,11in11,1I St'rnrit~ " tuJil.''. 
I he: go:ib uf thl.' ICC \I· profr.tm arc: H1: I) J~·, dllp l110g-ti:rm :1.:JJ..:m11. ~1nn.:r,hip-; \\ ith 
ann:ditc:J culll.'g"· anJ 1111h·r,11i.: ... 1h.1t ha\..: h\11h Ji\l..·r-·1: -;1ud1:nt P'1p11l..1ti1in ... J r1ll 1:11ur-.1: ... 11f 
uca,kmil: 'ituJ~ that align" ith I( 1..,11\.· 'il..ill rc~urr..:111~·111 ... : ~l pnl\ 1J1. Jinancial an<l 11..•chnic<1I 
:-;upport to tho:-.c 1..·Jw.:ational i11-.1itlll11111-. 'o that tht'~ c.111 "haj'l\! curricula to 1111:1.'1 ' f>\.'l.'.ilic J( 
n~-..::d': and • l k' l.'ra!!c and n1hl\ Jtl.' I( rela1111n-.hip .... ' ' ith '-ludc111' <lllJ ia~ult~ 111 1h,1:--1: 
in-;titutions to "·n-.urc.: thl..' I<. ha-. .1 Ji,.:r,I.'. highl~ -qu.tlilicd. and mnli\.th:d .1pphl.'ant P'IOl Ill 

uttrad. r1.-crui1 and hm:. ~rccilkall~ . th1.· !'ii.\ J'l..''"'onnd 1111.·1 \\Ith ''lllknts .11 I hm arJ l nhcr,it~ . 
( k·orge \ hhllll t ' niH•r,it~ . tlK• l ni' 1..•r...it) of \ Jj ..,,i ...... ipp1. I ll>rid.1 ln11:rn&11ii;11.1I l nr\ t>r,it~ . 

l :ni' i:r~it~ of ~outh I h1riJ.i. C1lih1mi<1 \\,1\1.' l "'' 1..'l"-it) in '\an lkm,m.li1w anJ th<: l ni\i:r-.it~ \l{ 

J\..:brJ-.ka-1 llll11l11 '.., ... umnwr rollu4111urn S1uJ~·111 l..mm 1..:Jgc ul 'S \ anJ p.irt1cul.1r ''"·1J'"·mic 
pr\)gram-; of llltl..'re!<I inct.:J-.1..'J 'i1uJ..:nh .tl'll rl..'1.'1.'.h ~J tip' for 111111.: dk1.:ti\ I.' 1 c,um1..· \\ii ting •mJ 

int~r\ i.:'' ing 

tl J .\-.pan 011he Rc!'>l:.ud 1>1r~ct\1rat'" tRI> ) Jrh·r.-.it~ "'' ix·r-.r.:'-·11,1..· m111a11,e. RD IJlllldl1.'<l 1hc 
liN "Po~t <iraJualt" I'<''' I>~ or.al Pn1gram" 1Rl>P<1Pl>1h•1.·\pJnd it' r.:1.·rui11m:111 and ... 1alling 

(I \"Sll 111> I ' J '~ HI I It I \ 1 I ';f ! l'•I 1
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initiati,cs ll> hrin•• uniqu1.· •rrm1,1dw' 111 th1.· m·m~ l.'halkng1.•, founi; lh\.· g..:nl·~ I tu' pr11grain 
i~ 1.l1.:~ig111.:d lll atlr'll'l a dl\l.!f,\.' gruup of hi~hh 4u,1litkJ p11~1 graJua11.· an<l puM d,1c111ral 
canJid.itc ... ( \\ i1h111 thr1:\. \\..th 111° n .. 'l:ci\ ing 1h.:1r ma,h.·r-- nr J,)\;l\mu.: I to \\or~ on pr11hknh that 
an: compauhk \\ith tlk i1111 .. ·r\."'h 11l 1hi: \g.:111.:~ RI> \\Ill ~ndit lnirn lhl' Nl''Clll.' \.' .ind dll1rh ,,, 
hnght. hight~ moti'<.th.•J 1c.:c11t craJu.111.·-. \\ith a lr..:,h. dr\\.r"-' p.:r'f''dl\c 111 Ill'\\ i,k.h. 
ll:chni4tk.''· and uppMadlc' 111 pmhknh fo.:ing the 11 uion Io dJti:. RI> h '' '-lll.'l.\.''''ull~ 
r.:l.'nti11.·J ti\I.· fl<ht-Jnctonal 1. mplo~ I.!\.''· R OP( 1Pr> cmplo~ cc' arl.' hil'\.'J for a l\\U- h' thn:I.!-~ l.'.tr 
ll'ntl appoi n11nc:n1. 

(l ' l RD pla1.·1."' continu.:d 1.mpha:-i, ,111 di\cr,it\ through ii... \fath.:111.111cJI Sd\.·ncc., Progrum 
t 1'iP). 

(l ) I he \1\P IUnJ-. acti' iti1." 'u1.h J' the ~01.11:1~ Dc\otc:J tu the: \1.han1:1.·n11:nt l I I h'('<lllll.' ' 

Chkano ..... 111J \,ati\\.' \mcrk.1 .... in \d..:111.·c (~ .\(''\\, ).th..: ·\"tl<:imion ltir \\11men in 
\latht<matic..; I \ \\ \I). ;111J 1h ... • < ont~1c11cc 111 \ lnc:un \ml.'ncan R~-.carchcr-. in 
~athl!mntical i.;cicne1..·, C( \,\R\1 · I C \ \R\1S high lil.!ht<. currl!nt r1.'"-'<lrth h~ .\fril-an
\mcrican l'\!"1.'<ir1.·h\.•r, and graJua1c "tudcnt' in m-tthcnmtic.,. trcngtlK'lh thi:

mathcntJtic.11 cknc1.: ... h~ encouniging 1111..r..:a~<l partkipatiun of \lrkan- \rn..:ril.'an~ and 
mcmbl:r.., of un<lcrreprc'-1.!nlcd g.1'\1ups. tJ...:ilttatc \wr!..ing rdauon:. anion~ tlwm. and 
prm l<k" <1,,,...,1an1.·I.' hl th1.·m in eulti\atmg th ·ir carc..:r' 

(Pl I hi.! 1\1!-iP full~ furn.h ncarl'i~ R1.: ... cJrt:h I· '\pcricncc' for l'nd1..·r1 raduatc-. (RI l :-I \\ hit:h 
'fX>citkall~ targd 1111d1..·1 r\.·pr\.''-\.'llt1.·d group' in m;ith1.·mmic-. .md -.cicncc:., 'uch ·"Summer 
Pn)jt:ct in R1.:~ardl .md I 1.:arning t~P I R \I ) m the l 'ni' l.'Nt~ ol \far~ lanJ (.\1lkge Parl
\\h,)::,e ~tuJcnb ha\e traJilionull~ mm.: t'm1n HBCl ',and th1: ~umm..:r P11.\gntm for 
\\omen m f\ lath('m,ll k-. t th~ \ 11..•orgc \\ u .... hingtun l lll\ cn.tl~ 

<l ' I In partn1..•r..;hip '' i1h the.• 1\ati1lllal ~ci1.·n1.:c I 1>unJminn I 'l~I 1 thl.' 1\1'-\P c:1>-1UnJ.,. :umm1.·r 
re carch program ..... cunkn:ncc~ .md \\orki-h11p. a1.:m'" the n.11i1m th,11 spcerlkall~ t-trgct 
Ji,cr-..c gn1t.1p' 'uch a' PJdfo: 1-.l:mJer-. at Pl Rt tP.1c ili1.. l nd.:1gmduatc R1.:~ar.:h 
l \pl.!ricncc> a:. \\ell :i.... other nontmJitwnal undcm:pri: ... 1.·1111.'d r<'rulatio11' at RI SI\ IR i1.:e 
l ni\1.·r il~ Summer lrht itut~' in !',tati,11c .... 1.utJ at th1.· RI l in \IB tR1.· .... .:arch I \pt"ricn1..c 
filr l lmkrgradu;itl'' in \latlw111at1cal B1 vltig~ at Aril'o11a I l ni,er--11~ '\tatc l 11i,er .... it~ l. t\1 
man~ ol'thc..,c -.mnmi:r rrogram-.. R1..·~·1rch Dirc1.·1Mate ~r-.1,nnd prm id.: dir\.•t:t .mJ 
t:{lflllnuing input intc11JcJ 111 cnridt the l''\('ll.'ril·nc1..• fi1r .111cnJ ... ·._·, .mJ to hdp thc 
pan ici pa11h ' il'" '\-., \ i.111J th.: (( al l.11 g.: J .L .. a ' i ahk 1.·,11.:i:r opti1\l1 li.1r a 'er: Ji \\.·r.,c 
fX\pUl.11io11. 

( l ) 111 I Y 1 ~. RL> :<t a 1!0.11 ut incretl'>in~ r.:cruitllll.'lll anJ c.''\PthUn: m "1.hool-. th:lt ha\ 1..' 
lnl\)nnat1on \, ·umnn· (I A) program-. .ind u high ~r1.·1.·n1ttgc 111' dt\ cr....rt~ candid.11.:-. RD 
cnc.:ourugc<l ethnic.Ill~ Jih·r,c p..:11pk fn1111 th1..· I ru't"·J ~~ ·11.•m, R"·-.1..·ardi (1roup to p.rrtkip.111.· in 
\gene~ ·p1.1n --..1r.:J hinng l'\ cnt rl.' .. ulting in an in1.·n:.1-.1.· Ill applil·anh ol dh l.'f"C had.gnHmJ:o. 

1 \ ) I h .. · D.:plll~ l)m.~c\\\r \\I' RD ,irr.mg.1.:J h1r l l r \\ J11J,, \\ arJ. '.1tional ~1.icncc I ounJa11~1n 
t \o~I ) l>ir1..'\:l\1r of 1h\.· Orlin· ,1flnt~gr.1ti \ I.' \t:l l\ 111e-.. h' ml.'ct "uh th.: RI> l>i\ er....it~ kam unJ 
i..c~ leader Imm If OD .md llinng Ret:ruitm\.·nt to k;.1111 nwr.: atx1u1 '"I ·. ( ;1rccr- l 1tc B.1 IJ1tcl' 
Jnitiati\l.' eUITl'llll~ llllUl.'r\\J\. \\hkh '' 'J1l"Clfk,11J~ lll.:nd~J (t i pri>fll~ lll.' hro.1J parti~1p,t1 1111l 11l 
~ 11 \1 ac.11.kmk re:-1.'arch .tnd rcJu~1.· the ra11.· c.tt \\hich \\111111..·n Ji:p.1n ff'llm th1: c.., l'I ~I "''rklon:'-". 

l I 
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( l ) In ..tdd1tion ll' an H 0 -.tati:-.ucal re\ ii.'\\ h~ the t hid ..tnd lkpul~ Ch id ol" th.: \"'-<lCiatl.' 
Dm . ..:h>rah: lor Seclll ll~ & ( \luntc1 I ntdli~cnce ( AD\&.l I l. thl.' I lun JJl R1.·"1urc1.· t lllllll.. ii (I I Rt I 
condm.h •mnu..il re\ 11.'''' 1>f the pl.in.•m1.·nt ..tnJ pc1cl.'ntuge ul rnino itic-. and kmalc' \\t1hi11 
AD '&Cl Ill cn:-.ure thi.:n: .uc rn1 b .. uticr-. to 1.:mpl l1~ m1.·111 

(l ) In '\l\ l.'mbcr 20 l I. ,\,!-t1c1ah.' l>i11.'ctt>1.111.· tor lluman Ri.:-.1H1rce' t.\l> l IR I -.pnnM1r1."d ,111 

.. , \ .\ \)"~ : \\ \\ffil!O \0 \ntdhµcncc ·· I.'\ \!Ol \\hi.' fl.' t-. \ \ h1,-.tcd {l~ \\1\tnl.'n an1.i ll11.'11 from \ 'l, 
collcgc~ uni' 1.·r-.itic~ . In aJJ1ti<111. ti\ er 50 \.I.\ \ cmplo~ ... ·e-. pc.1rticip..1h.:d •h ..,pcalo..er-.. p.mdi~t~. 
facilitator". or nct\\Mi..cr-. to include 'S \ k-.1dcr,hip. r R< i t1.•chnic:il r1.·1.·n1111.•r-. und I FC >I> .;1aff 

(l I ) I he lnti.m11ation ~""ur.mce Dirc1:111rah.' (I \DI p~1rtncred ''ith \DllR and ·\l>I I tn 
partidpatl.' in K-1 _ .md ~I l· \11.'\1.'nt-. focu.;cJ on J <li\l:N.' ~l l>I tah:nt in or<lcr to promote 
care.:r" in ..,ciencc ,md 11:chnolt1g~ Jnd rccmll thc ne\t gcn..-rutillO of \\\lllh.'ll and mi1writi1.·:-. in 
S 11 \ 1. Man~ of the ( .\I -. and I \!)'-. 'i-.itmg prok:-:-.or:- an.: af:..o ill\ uh c<l in rd~11i.:J at:th itic'. 

( l I ) '\JSA ha ... a long .mJ posit I\ c rda1ton~hip \\1th a num~1 nl 111-.t\•ncall~ RIJd. t \111,:~..:'.'t & 
l l nhcr...itic~(llB(.'l ). "\'-.1\ha,Jc\dnpeJthc~I \I progmm.\\hl.'n:1.•\pcrienced \f!Clll.'~ 'tJtl 
act as liai-.on ... ' ' ith ucadl.'mic in,1i1u111m... 11fkn th..: ~hool th.:~ thl.'m~h 1.'' uttl!n<l.:<l I hc: ... e 
1mproH..-d rdation'.'thip-. J">!\ill\ 1.·I~ impact 1lur ..thilit~ l\I recruit. to d1.•\ cl1lp n: eard1 partn1.·r .... and 
to hof ,tcr thc l\S,\ hranJ on c11llcg.c 1..1111pu:.e ... 

(t I ) 1 hc IJ\l) \\ork .;; '' ith I Iii( l ''to a-. ... iq the col h:~c" or unh cr,ith: ... in achic' ing n:c,1gniti\lll a" 
a Center ol .\caJcmic l-\cdk•m:c c( \I ) in lnll1m1a1iun h ... ur..tnc1.· rhere arc a total of 2> 
llBCl ~ti i1t...titutivn' thm an: r..:c11g111/cd us a(' \I ·..,, "'"" acti\d~ rl.'cruit~ lwm the-.c 
in titution .... 

(l ) 1\ chalkng1.· to thl.' Clllll(X'll\cnc ...... ot applh.ants trom I IB<. l '.., '''"'' d1""°'l.'red .md .iddrc,~d 
h~ the ( ~rtanal~tic (\lrnputcr 'ct\\ork Operminrh Jk,dupment Pn1i;mm 1( 20Pl \ 
-.uitahilit~ C\..tluation primanl~ h.1~J 011.tpplic.mt11an ...... nph idcntrlieJ ..i trend and potential 
harrh:r tor applicant'.'t. \1:.rn~ (\1mpu1cr '°)ch:m:c ::-tu<l1.•nt-. from thc ... c 11 Bl l ' had not ta"i.:n .in~ 111 
the! C'akulu' cour"t4: .... "hich arc a rc~uirt>mcnt h1r the< ~DP h.~·Jhad. \\a' pw\ itkJ to the 
orproprit.llc lkp.1rtmcnt ( hair~ .ti J\onh ( ..trolin::i '\gm:ulluml ,1ml I \."l.'hnKal I A& I I ~tat1..• 
l'ni' er-.it~ to ugge"t \:llrriculum aJju"llncnt <.·,111,iJcr.ttion to impr1l\ i.: the cmnpctiti\c:nl.'..,, ul 
future ;.1 pplicant .... 

( l ''\ Ol 'O I .\~ ran ~1f thl! '.\l'-i\ t ·~~ I tiring '.'.fonagem.:m I t:am t<.ir the:<. r~ p1ol11gk I earn mg 
l>e-.ign anJ lt:chnolog~ (.'c..·ntcr 1111ing1t1Jn.1:tcr.- J1.·nw11-.tra1.:d lull c1111m11t111\:n110 lurtherin~ 
\g~nc~ goal, to rl.'cruit. h1ri.:. nn<l d1.•\ 1..•h1p u di\ c:"c \\M"fon:I.'. and l\l ..11.·hi~''-' annual hiring 

g11.1l' I heir hn1ad and in"'\kplh 1.'\J11.'nc11cc rn the I du1.Jti1111 ,111d I r.uning lidd. l.'.11uplcd ''1th 
C'\IC11"i"-' 11pcmti11nal l.'\fll.'Ticncc. l'll<thlcd llWlll to pro\ ilk p11' 'fX'<. Ii\ e 111.'\\ -hire-. \\ ith the hC'-1 
po.;..,jhlc dm11\:e l()r u re\\ Jn.ling l.'.arccr I \14' \ ('\~ h~ d11nmati11g putc111i.1l ham1.·r- during th1.• 
hiring pmcc ... -. 
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( l ) In I YI.:!. ~ \ ' \l>l IR..,< >ni\.1.' 111 Rl.'i.:rui1mc1ll Ji<l 1h1.· l•,Jl\.1\\llt}! i11 -,ur11'1n ol hiring :.mJ 
rctclll ion: 

(I ) Pankipa1c:d in -tO<J r\.'Cn111nwnt 1.'\l.'llh ..,x.,., 111 \\hkh \\l.!r..: 1i•i.:u-..:J 1111 di\l.·1 11~ I hc-;c 
'trJt1.·gii.: dl(•n' 1.11•1trihuh: lP the'".-\ ·, di\cr-.it~ goa l-. "' hun<lrl.'<l o l applt\...1Li,11h \\ere 
~1.·ncratcJ Lhrough 11 ... , ... .:flon!'>. 

(l I PanicipatcJ in th~ ll \'1rttwl l'arl.'l.'t I :.11r ' 'h1ch r1."·ultcJ in rc~cl\ing %0 rc-.um..: ... from 
aero-,-, lhl' 'at ion. ()f' !hi.' .1ppli1.'iUlh \\ )l\) '-ll li'>\."ljlll'lll f~ \(If lJ1ll,1ril~ Ji,cl1N:J th,:ir dhlliC 
''r rncial atlili.11i11n \\hen .ippl_:. ing l1n-li111.. a~1u1 4-:;•• ,. \\1.·rc ;.;1hnii.:t1ll~ <tnd ntl.'iall) 
<li' cr:-.c. 

< l ) In I Y 12. thc StuJl.'nt Pro!!r.im.., I >h 1 ... i,in hired 428 nc\\ ... tuJ1:nt pro~r.1m p.1nk1p.tni.... 
2~ .6°o of the: partk1p.·nl \\l!rl.' from nHnont~ gwup-... anJ \.llll\l.'rtl.'d 175 fonll\.'t -,tuJcnt. 
to pcm1ancn1 cmpl1'~ mc:n1 

Cl l In .l.inm1~ 2tl 12. wllah1•ml\.'J \\ ith th\.· I ...... 1"·m \-,..,od.ition ol < ollcg\...., .mJ 1-tnpl,1) er:- to 
ho~I the Road li-111' ,,, thl Rut! 11'<11'/c/. Ill\ iting 30 <;lltdcnt-- from th.: hlllO\\ ing 
colkgl." uni\cr-.itic"· l{umap '<.. ollcgc HI '\\.'\\ .k"'ic~ . I rm l'r...it~ ''' \ irginiu: 1 nh "'r'>il) 
of ~ta ... -,.tchu:.ctt,, I ala~cttc. !-11 \1.u~ ... t ollcg.c (1f \for~ l.u1J. l 'ni\l.·1..,i t~ of \tar~ IJ11d: 
S\ '\: Y Bulla hi . tah:: ( 'nllc~c ti f thc Hol~ t w-.s: V 1lhtnd\ ~1. < 1r\l\ 1.• ( it~: l allh,cll : 
t 'niH~~it) of Bnltmliln:: \ kD•micl . I (l~ ,,la l'olll."gl.' of Mnr~ lanJ: and Penn ~tatc 
Stud1.·nt-. rccciH:d mf1\rmat111n r1:g~1rdi ng the ln1d!igc:nc\.' ,\nah-.is ;ind l'~~r :-;ki ll 
cl1mmunitil· a:- \\el l a:-,, gcrl\.·ral 'S.\ .ind can:l.'r <'Prortumll\..., m l.'n k '' 

(l ) In l · coruar~ .:!OI~. \DllK "f'\)0"11r\.'d a C'arl."cr l11\ltalh111al fl\r highl) 4ualilk<l pcl'!)on!> 
''ith Ji"'1biliue... I he Im i1.11111nal \\J'- pun tit thc 1.ingomg dh1n to incrca...c th1: p1pdinc 
of applicanb \\hum haJ 1arg\.·t1:d di~1h1lit1c'i. I \\.:nt~ -thr\."\.' .irplkant-. att\.'lld\.·<l and 
participated in.µ i111\.'n1c""'· n: ... ultmg in 12 ~•rrlicanh rwl."hmg 21 on-thr.:-.... fl(•t 
con<litilmal Joh ufli:r..... 1 lm:c tndl\ iJuab twm thi" im itatiunal lu' "' alr\.".ld~ ~gun 
l'mplo~ml!nt at'~\ . 

(I ) During I Y 12. t~· Ofliu • 1if R\.·..:ruit1111. 111 crn1du1.·11:d ,1\l•r i5t1 rl."cn11trncnt l."H.'llh. nwrl." 1h:m 
l•nc third o l \\ hii.:h \\Crc outn:,1d1 d"lurt. to J i\\.:r:-c: c\1lkgc'-. u1m ..:r,111c-, and pmlc' ionul 
organi.1a1ion.., 

(l ) Dedicated di,t'r:.it~ rt·cruitm1.·nt pro1i:..,, 1,1nub m th\.' Olfo.:c uf R\.·1.·rui tm1.·nt hta\I.' \\l1rl."·J \\ith 
I R(i.., to incr\.'U"C the: numlx·1 111 •~chm1.-.1I n.·\.n11ti:r' 

(l 11 In nrJcr to maintain a lai1 .ind l.'\fllit.1hk hiring p111\.'I.'"'· cad1'-kP11l 1hc . \ ()'-,~('!'.., 
tu.JjuJkuti\ i: j'lrtli.'\.-..,.., i, J1.•-,ii;n;.:J \\ llh d11.'l.'I....., :ind .,alanC1.''\ in pl l i.'I.' \11 uf ''\ \. ' 
.ipplicant' alliliatc-. arc procc~ l.'d in~· h11 r. ti1111.·I~ . a11J dlkkm 11unnc1 . 

( l I Ol 0 l I hc \ D~&.( I I lirin..! Pr,•l!ram "11rh·J d1hd~ "llh the < >llicl.• ul Rr.:cru1tmcnt 111 
-..dcct anJ iJ1.•n1il~ l,K·a11on-.. li\r ri:crui llll\.'111 JI 1 IB< I .., \D,&CI rcpr1.•,cnt.lli\I.'.., h.1\c 1111 
nc.:ca,ion a1.:cumparncJ '\~ \ •1:1.:ru1l\.·r. 11i tll\.·:-i: ac.iJ1.·11111. 11i-.111u1i,1n, 111 •• ,..,...,, \\ i1h j11h ,tJ\ ot:.11.·~ 
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l \!< I S"ll 11 11 t-l --+t•1-t-1 ""'""Jlt-·....,..u-! "r-\+---.,~t ... ,'°'··~· ...... ...,... 

and f\\'"1-gr.1Ju<llH\ll n: n111n11.~nt. "Pl!c1lk.1lh lur 1n\1..').tii;.ih11 .... fll>l~g1 .1ph .. '\,11ninc1'. anJ 1•th1..·r 
tcchn ic.:al i"''itiorh "ithin the \I>\&( I \JJithmall~ . \ pph .. .int ( k.m1111.:c).11\:r~mni.:I pa111h:n:J 
"ith the Otfo.·c of Rccru1ti'l tn mtc'ld "1.'\l.'r;1l I I<> l>i ,r.:Nt~ .:\..:nh ·n thl' B.iltlllhlr1.·-
\\'a ... hington area. I hcir ~111k1pati1•n tn\11h1..·~l 1..·'\rl.1 ining the: '..:cu111~ 1.:karann· rcquir1..·rn1..m-. hl 
h.:m.:1 prcp.m: pt1h:nti.1l 1..md1d.11c ... I 'r n,t\ 1gat1ng th1.· "l.!curit~ d..:..11Jn1..i: pwc1..'" 'hnulJ thi:~ 
ultimaid~ dcl.'tlk 111 uppl~ for \.S \ I \1.'nh induJc.:J S1uJ1..·11 Pwgr.mi... l>i\1..•r,j1, \h11\\l.'<I~"· 
13!-tcrn A:-.so1.:iati\in nl'C'1,llc~c" :mJ I mpl11~1.·r ... Ru,1J I np. 21112 lcchnk~1l l>hcr"11~ ~h1m t:.1..,l' . 
and ,\..,ian l'a1..· itit: .\mr.:rit:Jn I 1.•adcr ... hip ( 1mup. 

(l) Emplo~t·c l{e!tourn Group' 
( l I Ol 'U l \.S. \ u.--c" a mu lti l;1c1.·1cJ ... trutcg~ 111\\JrJ ... c4u.1l cmpln~ rncnt oppor1unll~ and 
di\t'l':-it~ ba..,cd on 1..·dth.<1tion. 1.·nloru:m1.·n1. anJ empl11~1..·I.' im11IH•m1.•nt hnphi~c.:' ar1.• imoh..:d 
through I mplo~ce Kc-.<iurcc (1roup-. II R(1-.) I h..: I l{(i, al'\.· 1lm:1.·-pu,ngt.:d -.trL11..tu11.-... tot 
\\orl-fon:I! t:n~gem..:nt "uh ... cnior lt:.1Jc.....,hip on l.!'l'l"J'llir.111.· l·4uJJ l· mplo~ m"'nt < >rronunit~ .111J 
l>i\1n ... i1~ (from glials c'scntial lO \ \ mi ... ,i,,n ... 1r.1lcg~ 

(l · I Ol 0) I hi: I R< i..,. unJcr 1h1.· lhrc1.t um nl I I OD .... Olliw of 1>1\cr .... 11~ Outrca1.:h \\UJ i..cJ 
do::.d~ \\ith LI()[) and ~1.·11iur l 1:aJ1."r't L\11:n ... urc kaJ~r,hip aJ\Ol'JC~ 11f a di\'t:r • \\11rl.. IMcc. 
and ongoing :-.uppon through1.llll th.: ~ 1.•Jr I ur c'\amph:· 

cl I lli ::.p<111ii: I at inn I 111 \ I l I R< , 
• (l l I Ol 01 Pw\ided l·l{( i l.ct1Je1 ~hip \\llli the language 10 U!>I! in thl.'. cmplo~t:l.'.:o. 

201:\ nnuul Contrih11ti1'll I \Jlunti<in tt1 capturl' occompfishmen11, in ~rformance 
plan ..... 

(t l Pcr.;on'\ \\' i1h Dbahihl~ 11'\\ 1>1 I R<1 
• (l ' I~> I he f>\\'I) rR<,·~ h:.:hnn l11g~ Suhc1m1miuc1.· hruughL Scct1on 50~ 

Compliance 1.l1tl1.:1.rn' 111 thi: .1111:1111111111l 1b Senior \J\\~atl.''t. \' a rc ... uh. "icni1\r 
Jqx:at1.'!- met ''ith tht: \:-.~11.H1t1..• J>ir1.-ctor t~ir 1-duc:uiun and Training I I Offs 

Ollicc of l>i....ihil it ~ •\lfa1'"' I ODA). the I 1..•chnolog~ Dir1.'<..'lllr<lt1.• I rn I und I H )I) 
Seni<ir I eaJ..:r-. to Jr ·cu'" St:ction 1\118 Complianl..: 1..·1mc..:m'. I he P\\ f) I !H i 
prc .... cntl·d 5(18 C ump I iancc i-. .. uc.., :u thi: I) DIR·:-. '-ltrah.·uk I on11n in \cptl'lllbcr :?O 12. 

(l fl .\ , ian \mcrk:in Pacifo: f,lanJcr I \ \Pl l l RC1 

• cl J I he :\.\Pl I f{( i \\lirl.cJ ''llh ~ID !-.c1.uri1~ I Juc.:atiM \cndcmic I 1J1...on (\I \I 
progrnm managd tu dctcnnim.· h<m to r1..·ach '\ \Pl r.:~ruih on their l.unpu'i:' ~ .ich 
1m~i1lr ~ \ 11rgani1<1tii1n h.1~ ,1 ·1 \I rrogratn. the pnnMr~ JllUJ)O~ Of \\htch 1:-. to 
1,:,wbli'>h. fo,11..·r. und m•tint:iin rclm ion,hip ... \\ ith .11..'ad1.•miu \n l' '\p1.·1..·tcd b~ prodt11.·1 
lit' Jcad..:mic liJi ... nn 1-. un imrr11\ cmcnt 111 1h1.: lJu.tlit~ and di\ 1.·r ... 11~ of' Ill'\\ m1.·ml'Cr:
joining th1..· high I~ technical "ml. for1:..: 

(I I I c'bian ( ia~. Bi..,1...,ual. I r;.ul'tgcmkr .111J \!Iii::. fl ( 1B I \I 1 R< 1 
• (l ) 1111..· l.(iB I \I IH1 ,,wJ..cJ ch1 ... I.'(~ \\Ith the Ollie~· ''' thl." lri...~ch'• (1cncn1l. the 

lnli.mn..11 i1m h'urJn1.:1.· l>in:ctor.111.· (I \I h and th1.· I 1:01> Ofli1.1..· 111 l)j, c~it~ 
Outr1.·.td1 111 hi,ti:r k.irning un<ll r...t.imhng. and Jn1..:p1<1ncc ol tr,111 ... gcm.lcn.-J 
inJ i, idu·11 ... during I ' 12 I hi: rc..,uh ol thi" dfot1 .11111\\ ..:1..l 111Ji\ iJua(.., 10 trati...itinn 
l..'11mh1r1.1bl~ . ..tll<l\\cJ l1t-\H11 I.ct' , t , ,,k, "' inmm1..·nt 111 .. ·,pr'-'"'1.1ur.::-tit111' and 
com·..:m-. and nl·h11.'\1.•J a gn.·~111..• t k\d 1>1mdu..,iPn111,11..•;tJ nt lo ... ing \aluabk· 
cmpl11~cc" 

I · t I 
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(l) \\ tim..:n·, f·R<i 
• (I ) J>r\l\IJl.'d \}\ l.'r\ ii.·\\ ,,, 11 ( u t l.lli..:11..lll.'.ll.'!\ tg11\l.'nl,lllC1. I 'lll.') 

(1 ) ·\l'rican \m~1 ican I \ \ I I R< 1 

• (l ' llntf\lJuc~J JnJ pn1mt1k'1 O'\." ''' l'(1llaho.lrnt1\I..' l\)(11.., 1l1111"rca'..: inlom1Jtio11 
·haring. 

• ( t ) 1111-.1..:J l.!\l.'ll tu in ·1..:••'~ infonnatinn 'haring 
(l l) .\rnl..'ric.:an Indian . \ l.1~b \,~me I \I \\l) I R<i 

• (t ' ) l'mtnl.·11 11g \\i th I\ ~\ ( ulorJJo t\1 ha\C a Ill.'\\ hui ldi11g n~1111l.'J :i ltl.'I th..: lat..: 
(hark::. ( 'hihitt). a \\ 111 Id \\ ar 11 coJ..: 1all..1..·r 

tl 1) I h..: \:!'i •\1('S~ Sl.'nwr I 1..•JJl.·r,h1p cont1nul.'J w shim th..:ircommitm..:111 to I I OD iniuati\l.'' 
h) : 

• ( l l ( ·ommuing \\1 c,:,1mmunic1t~ 'alll<' <mJ crn.:ouraging 1mJ-k,..:I. fr,1m-li rn: 
lt:adcr-.hip 'i llJ'lP' m of I I{( i a..:1h·i1ic..-.. 

• tl ' J l'mphw~i1ing l.'lllplo~c..:..: parti..:ipatilln in I R<i:. ~mJ the imponJnl.'I..' ,,f Ji ,..:n.i1~ :mJ 
indu-.ion. 

• (l J Part11.:ip~11in • in I R< i ..:ar~·l.'r Jc, d11rm~·111 ..:' t'lll' 'fX'l.'d mentoring nnd 1-lnplo)..:1..· 
Promotion \ ,,l..',, flll.•nt 1 I I' \I rt! ' ii.'\\' 

~ It ) lncr~a-.ing 'cn1nr h:aJcr...hip uppon on h:c.:hnolog) i""u"'' that impa..:1 hiring. 
rc!l.•mion anJ prum11ti,lfl l1t' cmplo~ cc., "ith 'anou' J1sah1I 1111:, 

(\ 
1 fl ll '()) Inc Otlicc ,,f DI\ "·r-.it~ Olltl\.·ach c'tahlish..:d .t ninth HU 1 I ht' Amt'ric:.m V ct..:ran 

(I\ V) I· RC i "' '"'" ollici.ill ~ ,·n.:atcJ in \1.m:h ofl YI~ and \\l)rl,.' on j..,,lll'' <llld topic-. ,,f intl.'r1..•,1 w 
vct..:mns anJ U :Of )' ' !'>tmtcgic plun \.., " ith all lht' \,SA I R<, · s. thr' gr•'llP j, open to an~ ·A 
cmplO)Cl.' intcn:-.tcd in pam1..ipa1ing \\ith thl' group ;rnd lticu...:' on \l..'tcr.111 anJ J i-;abkJ \O.:tcran 
issm:s. ci\ilian-militar~ rda1im1,hip .... :.111J 0\1..'ntll c4ual cmplo)mt>nt m~lttcr-. 

( l I F#t-e) I he I.RU-. dcmon,tr:.H\'<l cnthu~ia<>m nnd cag..:me ... , lU ..:11g.1gc "ith the /\gene) to ht: 
able to recruit. hire. and n:tain J J i,cr.-c \\ork force. f·ollo\\ lllg JJ'C ::.omc ,,f thc O\crall pn,grJ01 
uccompl bhm"·nts: 

tl 'l \\ l·R< i 
(I J llo~tcJ a lld\\orl.111•1c,cp111m hir ;\J,Jnc111g \l11writic ... · lnt1..•r1..·..,1 in I ngin"·c:nn • 

(.\\1H·l mcm~r... 
( l 1 I lo .. 11:J B\>\\tc Stuh: I ni\cNt~ .mJ \hirdmu .. c ( tilkg..: -.1udenh hi gnm the'-!!'..\(. ~S 

pann..:r.hip '' ith the (\·mer',,,. \ ·,1Jcmic I \ccl k-111.:c <('.\I 1. 
(l l ) \ IA;-..l· RCI 

( l > ( 11ntinucd rdutH•ll'-hip !'iuilJing \\1th Sali-.h-K11nt1.·nai C1llk~"'- l ni\cr-.i t~ llf '-c" 
\ k\ict1 I edi. l ni' 1.:1-.it) ol l\.c\\ r-.k\lco ~ta11.·. { ni\l.:r,it ' nl '-c" \ lc,ico. '-·t' a111 
kchnkal (.\1lkgc. '-louth\\1..''t lnJ1un Pol~ 11..'dmic 111-.t illlh!. and J>urJuc l ni\l.·r-.it~. 

<l > ( nntinUl:J rl.'...ru tml.'nt panncr.h1p amJ -.1nth.')!) Jc, clnpmcll! '' nh thl.· < >ttkl..' of 
lkcniitml..'nt. 

(l ' l Ill \l I R<i 
(l l) Purtnl..'rl..'d \\ith \I\\, I 1{(1 h1 rcnu11 11..·c hn,1log.~ prok"'i1111,11, through tlw ''X'.ict~ llll 

th..: 1\tharn.:cml..'nt 111 Ch1l..tlll1 ... md '\,1th I.' Amc11cJ11:- ill :-icil..'llCl.' 1' \ ( \i \-.,I 
(l l ) .\\' IR<• 

I ' ( I ""II Ill> I fJlt tl l 1 t 'I I · I 11>cl 



., 

( t I Ol '()I <."n:atcJ .1 4utd, rd1.·1cnc.:..: guiJc to hdp \()I fl{ 11.knt1I~ n:4u1,lll' 4L11: ... un1h fo1 
proper \\.'to:mn prckr..:ncc unJ proc.:c ...... ing into'\-....\. 

( l I 0\ 'O} I k\ d11~J u 1.1.immllk.: mi"i1•n :.tull:m..:m and r,•aJmar l\•r I ullm: plJnninu 
( t ' ~I Rl'~:m:h1.'I 'l'tl!ran pr1.·krcnc.:c j..,,uc ... 1 induding ..:nh,mc.:c.:J annuJI k •I\ c polic.:ic~. 

and him ''' 1-iu~ b.1d, militilf) tmic> .ind c.:01.1rJ,nall•J th~ upJatcJ inhirmation \\Ith \l>JIR 
pcr~onnd ''ho pr..:-..cntcJ the infonnallon during .m \ V I R< 1 mcmb.:r:-h1r mc~ting 

Cl ' l AJ\PI l·R(i 
( l I ) 4\ttcm.kd 'c' cral \gene~ rccrullm1:nt C\ cnt" to im. l\·n..,1.· '\ Pl tntl.:'n: ... 1 Ill \;~ \ ( "S\ ;i-. un 

cmplo~1.·r ol l'hoic.:c. 
(l '> Pro,iJc<l cultural "" •11c111:~' opportunitic..,..,uc.:h "' \'\Pl ( 1in1rihutiun, l\l N~ \{'lo.." 

ct I ) PWD I IHi 
(l 11 ~l Pnn iJcJ "1.~·1i1m ~08 compli:.mc..: ,l\\:tn.•01.·" 1rairnng 1t1hdp1.'\plain 1111.· 

\gene~ ·~ rc ... pon,ibilitk ... ' ' 11h r1.·gard t<' S\.:'~·tion 508. Dbatiilit~ ·\!lair' rcprc ... ..:mttti\ l''\. 
"ho both t..:-.t and leach 508 ( ompliancl.:'. hridi:J the attcnJee~ llf thb mc..:tmg J he 
re. ult~ \\ere postl'd to the PWD I R<J \\Cb page for luture rd~rencl'. 

( l ' ~) Im lll'd rl'pn: ... t.:ntatt\ l'' lrom thl' (. l'tnmllter I r.m~port<ililm Cl'ntcr (( I(' l 1<1 

Ji~u,.., i~...,uc ... includin~ the ~hunk '>\.'n il'c. p:irJ..ing lot ..,.,14..·1~ . anJ parking cntiirccmenl. 
i\ a n:!>ult. (.'I ( \\ill nmkc m111or ad1u ... tmcnt' tn mcluJc ha' ing hu-. Jri\ er .... mnounc1.• 
o,top-, .me.I follo\\ a de~ignatcJ route. 

( U) During I· Y 12. -;omc..• I· fH" ul<..o liic.:u"-·d on car.:cr t h!\ d<'pmcm amt cnhancc..·ment lor 
Agenc~ pcr ... <1nnd. I or 1.:'\ampk 

(l ' ) \\omen l·R(i 
I l I' l"()lJ() ) \\ llh I H >l>. co ...,pon ... or..:J the \\ uml.:'n . ..., I quJlit~ l>a~ c\clll ti:muri11g. 

mothati,mal ~rcaJ..cr Barbara I alk~ . 
(ll > A,·\ f:R(j 

(llllf0\f0) lmpkmcntcd the -.;cni<11 \knt,)ring Pih1t to facilitate u..:;,igning mentors h1 junior 
prnfe:.-.ionab. 

( ll) I kid u · pc1.>J \ kntori ng '·k ...... ion 1,1 help rcdue1.· harm.·,.., th.ti pre\ ent the Uth unc.:cmen1 c,f 
minoritk-.... \\Omen. and ~n,,\fh "ith J i-.abihtic ... 

(l lAl\\il · R<.i 
(l )('(mtinu~d mcntonng-ha'-'!d p..irtn~ring "ith other I R< '" 
(( l I f Ol'OJ 11, 'c..:J ~Ir John \\ tgk. 01>!\. ,...., ('hair of the \ati\ e \me1fr.111 Coun1. ii Ju ring 

the \mcricm1 lnJwn ':\l,1..:;l..an l'.ati\I.· I ll•ritag.1.• \fonth Oh ... cnan<:c. 
Cl') fll..\ I ERO 

( l '1 l'Ol o, Partnc..·rcd "11h other I JH,-, w pw' iuc incr..:a~l'J I mplu,'-cC Pn11n,1t1t1n 
A.;..,l' ... mcnt Re\ ii.·"' .ind m1.·nh11 in~ "'"''i{\11 lnr 1h mcmhc..·r:;. ' ' 11mcn. and 1~r...on ... \\ ith 
Ji:-.ahilitic .... 

<ll)AAl'l I R<i 
tl I Ol 01 Pann1.•fl!J \\llh Ill \I I R<1 ti) ha\e the.> Chi~!' tit ~fr .. ,j,111 lnfr,1, tructure 

I ..:chnolog1c' Olli1...: 'P'-·:11' ab1 llll Pn1k,-;i11n~.I l>c\ d1)pmcm 
ll l Partn1.•r1.-d \\tth \\I R(i 111 h,ilJ a -.p.:1.'\.1-ml.'ntMing l.'\l'l1L 

(l >I <iBI \ l·R<.1 
ll lot 01 lhc.:ICin l \I RC1purtncrcJthl..' tir.-thal111fl · Y l ~"ithlntpl'\~Cc..' \..,,blanc.:c 

~en u:c.., on re.td1i111:- oul to th'- '\ \ \ co1111 nuni1~ ''' cdrn:.11c thcm 1111 the I (1B I 



CtlOlOlllllit~ .md thl' Chillknl.!t'' \\)l'~ m:l\ f,ll.:l' th.11 ,m: l\iffl.'n.."ll\ lnim ththl' lll lliffl.'ll'lll 

communilll' .... 
(l I I'\\ DI f{(i 

I l l I kid l\\\1 trainrng I.'\ .:ni... lntcn il''' inr "il..ill .... ind I t.·.:hniyul"" .111d I mplt1~ cl.' 
Pl'rforrmmcc t\ '"t''-'1'11.'111 Kc\ tt.'\\' 

(l I O\ 'Ol O\t>rthe past l''" \l',11,. th ... • ~II> l>cput~ llirl.'\.'llll (\II> [)l)fl{) 011:1 \dth cach ul the 
ninl' I R(" 111 allim1 \II)" c11mmitm1.·111 hi cuht' .11111g ,111 1nchhi\.: \\1Hk l'll\ 1runn11.:m lur ih 
Jhl.'r-.c c:tdrl.' of cmplo~.:1.•., I hi.' \VI R< 1 met \\llh th · ~f(j!' I ~e11im ( .. trl.'cr lk\dop1m.·nt 
11oard to promote '' idrr l''\ pt hlll\.' 111" \l't1:1 ans· llltllat i' .... , .md conc.:rn' ..,, D then hl'ld a fornm 
'' ith hiring JlCN)tllld to int.·rl.'.1, ... · Cl\ ilt.m tr.11hl.1tahili1~ 111 rnilitar~ .,,J-ifl.,, .tlld h:rminulog~. 

<l I RD :-cnior 1.:a<lcr" n:n Jrn t.kcpl~ ill\ohcJ in 1hc l·R(i, \\Ith -.c,cro.11 u-."1!!nc<l -.ignilicant 
kadcr ... hip rules. 1 lw RD lh·.,,t.•Jrch 1\d\11cat ... • C\lmpktc<l thrl'C \Cal"'. ut 'l'rYi..:1.· as a ~cnior 
Athocatc tor thc ..\mcncan Indian \la,1,.an \.:lli\1.' <\I\\. I I R<i tn 21112 . <>tht.•r \cnior 
I '\1.."Cuthc'> han:M.m: \Wrlo.in~ \\Ith tho..· I (rBI \and Ill .\I I R(is. 

(l I I hc Dcput~ Din·c111r ,,f \f)J I d10mph1ncJ di\ cr-..1t' U'i thc \. \ ·\ crnor \<lHx·a11: lor th\.· 
I'\\() t·R(1 until \1an:h 2012. lie cu1rcntl~ ~r\c' a' the t:nior \knwr li1r the lntdligencc 
Communit~ 11 OD tlimt~ 'cl\\\lrl.. C)rg.tni/<ilion for Pcnpk \\ith f>i,.ihiltt1.:..; Since \larch 
2012. thb mdt\ idual abo ha" "t.'r\ 1..-d a' th\' '"i \ Senior .\JHlcatc li1r th~ \ \ ' l HG. '' ith :1 
'>JX'Cial foclh on 1'. I\·!'< \\minded \\ .irri,1r l'l'\1gmm. 

(l ~)ADI· I ·:. l°l.'ntt..·r li1r Cnpt1.,lvgk llbl\1~ I( <.11) .:1mtinul!d n" ;;upport to allinit~ 
group:. in ~SA ('"') , · b~ cnlkcting inlormat111n and circulating ankle, al"\11111 1hc acth itic" ,1r 
African .\ 1m·rican..,. A:.ian l':.ll·1lic \1m:ric;m-.. '\a1i' c .'\m1.·rican~. an<l (1,1~ I 1.·:-.hian indi\ iduul..;. 
I he ('('II ·taff actjH!I~ '>ought the .w.1-.tjncc ol th.: I R< ;.., lor I h:-.panic- \mcrican~ and i\ati' c 

mcric:.m-. in collc\.·tini; hist1mc.1l mformati1111 th.it ha:. appi:arc<l in the //i''"''.l I oda,1 l~aturl' on 
the 'iSA 1( ·~s Jail~ pagc 

(l ~) I he \.S.\ (...,!'-.I li"h'rian. frt)m \l>I I':. C {'If. gah' :m aJJrc"" h' \J~ -\ empl11~ec' 
r<'n'orcd h~ thi: I H)I) (1ft Cl' and th,:'\\ I <.1lH I IUi cmnmcmuratmg thc IOOth hirthJa~ 111' 

Alan I urin~. "ho pl.t~ cd .i critic.ii nlk• in hrca"mg < icnnan 1.·tKfc.,, :mJ l.'iphcr ... Juring. \\ ~irld \\ ar 
II. hut \\ho ''a:- l'riminJll~ pn1!'>1.'\:lltt.•J l11r 111" h1•llhl'l''\UJli1\ I he'!'--\ (~..,I li ... torian Jl'o gtl c.' 

un ad<lrl.'"' to the \API I IH 1 uh\1u1 \ stall- \mcm:arh in Cr) ptolog) 

Cl ) .\-.. rn:iatl' l>irt:ctor for Human l{i.:-;1ntrl'c:- ( \DI IR1 ct•ntinu\.·d Ill paniwr \\ith tht.· I !{(,...,on .t 
Htrid~ ol 1~ ... uc ... : 

({ I Ol 'O) Al>lll{ p.111111:11.·d \\ith :rll ut"thl.' I 1{(1.,, hi u.kntil~ and .... t.tll rl'cruitingi.:,eni... 
li J..l.'h 10 .111r:1ct di\ t'r''-' applil.'.mh I I{( 1 mcmlicr..; cn eJ u"' tci.:hnical rccruttl'rs .md 
'1 ... itl·J campu-.c!- .in<l pn1k"-t{1nal 11rg.ani1.t1111n, arounJ lhl.' l'''lllllt: 

ft ~l .\OHR cnnttn1K'd t<1 '"'"" \\ith 1h1. I (1B I \I 1{(1 <'ll \.''\pan .... ron ol hi:nc.>lit' h' 
S.Ulll' ~'\ Jollll..''lll !"\.lnlll.'1" ,,f kJer.tl l'lllp111\l'l'' ("l'rtHllll.'J Ii~ I\\. ,tnd puhlit... l/lllg the ... c 
changc" to thl' alkdi.:d f'l'Pt1lat111n 



( 

ll J '\l>l IR '"'rkcJ \\1th th1.• I< I IH • h• daril~ 1h1.: I IR pi.iii..:~ 11n lttnl'h hr-.·a~ ... 111 'P...'l'1I~ 1hu1 
tlm-.c ta-.ting tor rd1gi1.1u-. r\.'H'-<\ll" mu~ \Wrl.. tlm1ugh thl' lunl'h hr1.·al.. p...ri11J "ith 
-.uix:n i~1.1r~ appr1.1\,1I. I he 1)\1lt1.~ darilkuti1.1n 1nl11rm1.:J m.11 .1g1.·r thm 1h1.·~ 'houlJ 
.1ppn" c 'lll h n:q11c'it'i 111 rc;a..t11nhh uc1:11mm1Klat1. ,111 1.·mpl11~ 1.•1.·· .... 1digio1h ll\:li\.'I .... unk ....... 
tu d11 -.\l \\.1H1ld Ix: an un .. lu1.• harJ.,hip 1in the \~·cni.~ · ... nw .... ion 

( l ~J \ \'OJ re.· 111 i:.tr1.•1.•r d1.·\ 1.·l11pn11:111 anJ 3•h anccmi:m ,11. ti\ 1111 .. ·, "l't1.· unJ1.·rtJl..1.·n h' th..: 
l\S \ O\l'r the ln"t ~car l11 th1.• \ g1.·n1.·~ ·., ~ign,11, lntdli~1.·nc..: Dir..:ctor.111.· 1Sll>l. 1h..: l>ir..: i.1r 111· 
th1.· \i~ ('S'-; Counh.:rh:n11ri'im \li-,.,inn l\1a11.1gc1111.'11l < \·1111.·1 im ill' .. l .1111 R<1mc111lx:r:..111 a 
hncling 110 the 1.1rgani/~1ti11n ·" 111i:..-.i11n 111 1.·n-.uio: "id..: 1.·an:a infimn.11h1n •mJ ,11.:cl''' 10 Ji\\:N1.' 
••pplicant' fot in1crn•1I r..-.1 ... -.ignmi:m ..... 

(l) Out~acb 

(\ ~l I <.1 rm1motc an in..:lu-.hi: am111,ph1.·n:. H :OD rn" 1Ji:, dhcr-.it~ l'du1.ati1'n unJ 
U\\urenc.,., initiaun•<; that Jrc lar-rcachtng .inJ con-,t.1ntl~ c\ nl\ m • lP r .. tlcet th .. • Ji !lcrcn1.:i:-, 
unwng pcopk. 

ll '1 ~) '1'-i·\·\\iJI.' tr.iming mdu<lc..:J l\ipk.., pfl I<>. l>h1.·r...it~. l>h.tl°ltlit~ •\\\Jr..:nc ....... 
I lam ... ,mcnt Prc\cntion. (1cncmt1on \1i\. '\o I l'ar. l m:ntN.t\lU' Bia:-.. a11J cu-.hllll l'OU~:-. 
During I Y 12. 91.5~ ·1 o uf thl' glob.ii \\\lll..h1rl·1.• r1.•t.e1\l.·J tr Jinmi:; that "·'" 1..·r..:atcd ..;ch1.·duk<l. and 
l.'\l.'cuteJ o~ HOD'-. Ollict> M l>i\cNl\ Outreach in cnmpliance ol federal mandate' an<l funhcr 
conching. and cnham:ing the g1.·ner.1l ,,,,ri... cm ironm..:nt ''' indu,inn. UlCCptance. anJ 
und1..•Nandmg of dillcrc:n1 pcr:..pcl'1hc., ,\dJi1ionall~ . th1.· ~IOI»..;< >llil'c ofl)h'-'r'il~ Outreach 
:-.ati'>lieJ cu~tom1/cJ rcqu1.''" ll>I l.'tghtc1.·n \\1.1rJ..,hop ... lnr 'f1Ccilil.: org.mi1utwn-. tind ollk1.•' in the 
ureas off '11der,1undin}! fra11,~rnda l>t'd,wm and 1/1\1 lmp<ld "' It or/.. (three ~c;;<1ion,J. 
llaru,smc:m . tmons: (11.:11,•roriom (four .. ~ ... ,inn'>). ( 11um,c1011' Ilia' {II\ c se....,ion~). /,/amh 
( '11//l/ral < '011H'rm rt'lau·,/ 10 .\',•d1ri11· C ·,111,1,Jer<111011' tlhl'l..'C '-I.''' ion .... l .• md \JJ/itw) < frilitm 
lfrlariomltip.' in lh<! Workplct< <' tlhl'\.~ '-'.'."'"ln'-1 

l \ · ~) U OL)'.., t >file~ 1.ll l>i\ 1.'Nl' l >utre~td1 c'~Ut('d a Di' ('N\~ peah•r ~l.'rh.'' in l· YI~ 
to aJJn:-. · unJ gi\ e focu ... tom l.'mrching ........ ue' rcl;.m:J 10 thl' g.oaJ-. "'-'I fonh in I I OD' ... Strah:gk 
Plan. \for..: than ~.llOO cmplo~ i:1:' pan1c1pa1eJ 111 the Spc.11..cr '\1.'nc-. h~ ancnJing. 1inc 1.ir nl\lrc ol 
th~ progrJm ... ,\dJi1io11all~. the Olfo:c.• of l)"cr,it~ Outrl.'a.:h l'umkJ :..pc.tl...cr~ Ill p<tnnc~hip \\i lh 
'ie\ era I intcnwl orga111/uti1. '"" tu cnhant:l' th.:ir lllllkr~t;mJing unJ :J\\ .tr1.'lll.'~!> 1..11 critic JI Jj, ..:r..,it~ 
impact~ 10 O\ c..•rnll 1.•mpl11~ mcnt anJ 1hc ' orl..pl.tl'1.' ctl\ irunment. I hi: :..~.11..\.'r:.. pn1mot1.-<l 
J\\ttrl.'ne"'· indu iH:111.·:.. ... ch iltt~ . unJ a fll'r pccti\I.' on di\\.·~11~ that ;.ipj1'.'<tlcd Ill all c11mmu11it!c.."
Jcro:.." ~:\ I nlerpri-,c-\\ 1dc. I hc 'P...'al..c..'r., 1m:ludcd· 

t l I Brian \1cNau~ht: l·nahh:J th1.· uuJk11l'1.' 111 unJi:Nand lhl\\ an~ one. rcg.irJk-. ... uf their 
pc..•r:..t1n,1I hi.·l icl~. 1.·a11 he.• an dfl..'l '" e .1 11~ in 1. rcating a ,.ifi..· :m<l prodtll:li\i.: ' '<1rl..pkn:e 1<11 
I R<I I mdi' idual" 

fl I Ol 0 ) Dr.I ... -----, '\,irratl.'d Alan I uring' .. j11un11.·~ thwuglH1u1 the.• 1.11mpu11.·1 
·i:1..:ncc. mJthl.'m.11il'i.m. anJ 1..r~r1t1 .:1m1111u11it11:-... •l' \\di a-, the trl BI i:11mmuni1' "hilc 
re1.·11g111/ing the 11h-.1.11.:k-. h.: 1.11.c..d •mJ ''' i:11.ami: a" .t ga~ man . 

(l ' ) Carndi ('a.,tlt-ht·r~ -Sinj?kton: Di~nit~ ~nd ~l'\fk'CI ( ampaiJ!n: l·ng.tl!l.'J 1h1.· .111d11.'nl'c 
anJ J'W\\J\!J \\\\1\, "' l.'''n\lllUl' \\1 l'llllJ 111 lm;l11--h1.: \\ \'1\...pla\'.I.'. 

( I \ 'I' II I) I I ti< I ,, I It l '<I I I I h . \ 
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( l ) Harbari1 Fran"cl: Dh er,it~ Inc: l>di ' l.'11.'J J1\1.·r-.it~ lx--,1 pr.11.111:1.'' .1ml Ji,na-. ... cJ 
Jih·r.il~ m:inagl'n11..•n1,,..,111.''111 .Ill ml11m1Jti\ I.' . inh:r\.'-.trng . .11hl 1111.',snin~lul ""~ 'ih1.• 
1.·nl 1gh1t:n..:J th1.: I R< 1 I l.',1J1.•r, 1111 d 11.'1.'.ll\ '-' I RC i -.trucluh:~. ~<1al ud111:\ 1.'ml'nt. 
cummunkaltllll and m .. ·a-.url.'m.·111 1111.'thot!.... .ind """i-.tl.'d I R< 1 I ..:ad1.•r, in tx·1.:uming nll'fl' 

J..nO\\ k<lgl..'.ahk a .... in dkcti'..: r..:'<'llrl.'..: for \g...:nc~ cmpll1~ '-'-''· 
( l 'I OU()) Armer \1oncurc: I lll'Olhl·i,lu-. Bia-: - !'lr<lkl' nn hlm lilind ... 1.,ot-. and 

uncon~l·iou~ lik 1.'\p1.·n1.·ncc ... 111lh1l·ncc dccisi,111 111al..rng tor Lh1.· \g1.•n1.~ · .., R1.·c1 uit1m.:111 
"'-id.-,>rt tu en urc.: that th1.· I !iring \l.m.ig1.·r, and I cdmical R1.'l.ruit..:r ... \\ere: more: ,1\\arc 
ol'h1m th1.·~ .m: tx·ing 111llul·111.:c:J in m.1!..ing critical rl.'crui1mc:n1 chmc1:-. 

( l ) Uarbara Ta lie~: "P'I"\.' \Ill \\ Ollll.'ll .... I quulit~ I >.1~. rr1l\ ilkJ th1. hi-.tur~ or \\llllll.'ll m 
th!! '' orl.pl<icc ,111J htghltghtl.'J hc:r ~r....mal j11urn1.·~ in obtaining pnik~-.iunal goab 

( 11 I Dr . . Jame!li H .. lohn'4>n: lkmogr.1phk" 111 \mcric:a - -.poi....: on h'm the J..:mogrnphic-. (1( 
th.: l ~ f'\1pulmh)n nr..: atkctinl.! r..:auitm1.•m und -.u-.tainm..:nt ,,, \\ ork fore.:-. and h f1\\ 

di tli:n:nt g..:n..:ratnuh l'll l.'xi•a 
(l ll ~)l>r. Scott Paice· Prclk,"lir lnm1 thl.' I 1mt:r:-it~ ol \fo:hig.m "ho sptil....: \Ill th1.· 

imJ"klrtam:c of hJ' ing <lifli:n:nt 1Jl.'J:-. .inJ l1pi11ion' ,>I <lilkrcnt .:ultural h.t.''-'" to impnn c 
mi'-! ion outt.:0111'-· I le 'fl<'"'-' ,~cilicall~ to 1h1.· ~..:ninr I l"J<lcr-.hip anJ till' mi..,...ion ni·op 
progr.un' lor the ln hmnauon \ -.-.urml1:1.' 1>1r..:..:1orat..: 11.\1)) 

Cl I) The Honorable Ale\i~ Ht•rman: Th(• Ru~ine~' Cai.<' for DiH~i~ : J>i..,cu~-..ed 
\\Ori..forcl.' challl·ng.t.•, thrnu!:!h a lhoughllul cx:uninmion ul curr1.·nt Jl•mug.raphic tn:nd-: and 
l.'conomic indicJt''"" h1.· outlin1.•d fi, I.'~'"'' ior' that husin..:-. ... k·aJl.'r. c:m u-.e to crem1.• 
mc.•aningful changl.' 

( l ) Sil> \\otJ..cJ \\ith I.I 01> l\.1 1.'\•-'f"lll'''r l>r l\1ahnmn lfa11a_1i fl\1111 lhlf\arJ·., lmphcll 
Projl.'ct tt1 l.'ducate supcn isC1r~ '\:-i. \ -\\ idi: .ibou1 th.: nl.'l.'d lilr :m.ir1.·n..:~-. 11f our unconscillllS hia:
and ht' '' it ma~ alfrct th..: Jc.:1.:1-.ions \\I.' m.1~c. I hi.' SID l>DIR intwducl.'J Dr. Banaj1 :md 
illu~lrut...•J the pa~t imp..td of b1:i-. anJ it-. c:r,,-.h..: ..:fii:ct on the J,mg-11.'ml futun: of intelligence 
unle" Jcthd~ and p..:rsi,tentl~ a<ldn:!'>-..:J . 

(l ) In fanuar~ 2012. Kl> lunJ<J ll' -. .. ·c1inJ ''ulrcach trip tl' the Sali~h- i-...1.l(1tcnJi R.:~r.ation in 
,,.:.,l..:m ~font.ma. I hi!'>" '"" Joni.' in co111u111.1ion "ith ;-..c., \ ·.., <\mcrkan lnJi..111 ~\Ja ... i...m 1-1{(, 
I hrl.'I.' l.'mplo~cc~ spent thn:c JJ~' ~111 1hc ri:-...:r' Jt iun gi ' ing t.1lk ... on mJthcnwt1c!'> anJ 1.:omput.:r 
-.cii:ncl.' at th1.• tribal cl1lkg.: anJ lm.: ''' thl.' high ,d1~x.1l' I he~ al-;;o t.JJ..cd <lircctl~ \\ ith :-IUJ..:nt-.. 
~' cral trilxtl dJcr.. anJ met "11h -.1uJ.:lll!'> '''l'r lunch 111 Ji-.;cu'' am~ n.1J ol '"u.:-. rdat..:J to 
pn1fo._.,ionul aJHmci:ml.'11t Ont: \.'lllph1~ i:i: ~·a\ I.' a tall.. to the ~lath I ca"·hi:rs· ( m:le I he ( irck 
is a program surf"'nc-J h~ :1 gr.mt fi\1111' · \·., \11 PP. 

( l r ) In addition. RD fundi:J thl.' Jt1.:nJ.111ll.' of .1t lc..1 ... 1 thn.:c- " ' ·\ l.'mph 1~c'-'" at !Ill' ( \1nfl.:r1.•nc.: for 
. \ fiicun American R.:-..:.1rd11.·r-. m thl' \1:.11h.:maticc1l ~t.:icnce ( (',\ .\ll \1' ). h.:ld at Princl.'ton 
t ni\er,i t~ 

(l ) I h1.· -...~ .\ undcrton~ a num~r \II \Wr~ "'''-''-' pl.mning .11.:\i\ itic-. tu mcn.:.t..,1.' U\\UTl.."111.'!'> 111" 
di\\.•r,it~ and di...ahilitk-.. .11 thc \g1..'lll'~. 1. '\h:ml outrc.u.:h into 1h1. c1Hnmuni1~ tx-ginning '" ith 
i:kmcnta~ ::..:ho11l progranb. 1,1.,tcnn~ l'Pfl''nunitic 1(11 \\om .. ·n mmoritk .... anJ p..:upk \\llh 
di"1biliti.: .... anc.J a numh..:r 111 11thcr \Wri. li1rt.:..: pl.urning initiuti\\.·, 

I 't I '''II II ll I tll< t 11 I le I \I I ' 11 tl'\I 
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Cl ' ) l hi.' \caJ.:mk Outn:~1d1 \\ ''rking ( 1r,1up I \()\\( i 1 aJJn,•,-..,:, .1 "ttf..: 'aric1~ ,11 j,.,u1.·:- rd..111..•J 
tti hnth 1\-1 :! m1J ~ht-'<l.'con<l.1n 1..·J 1c..1ti1111. much ul \\ hrch i., Jiml.'J .u pn:ix1rin~ -;tuJl.'111' i11 
"·ritical 111.·l.'d~ an:J!- for the: . \g1..m.·~ . I I Ol> ftJ, j11inL-<l th1. \0\\ < 1 .Ille.I p111' iJc:J 111rut ,•n J 
nwnb1.:r ol b'ul.'' aml pw_kci... ''orl\1.'d h~ the 11.'ani I 11r 1.·,ampk . • 111 I I OD r1..•1m:.,c:m.11i,1.· pl.1~ '-'J 
a :-igniticunt nill.' in Je\ dopi 11g th1.· br..inJ1ng m.1tcn.11 ... ti' part ,,,. thc nc\\ <'hang, thl• If wld 
program aiml.'J at miJdlc ... ch11\)I 'ILl(knt 

ll I Ol 10) In aJuititm hi th1.· rr1.·\ h)ti--1~ 1111:n1111n1..·J l>th'r,it' "'JX·ak1..·r 'a11.·, 1h..11 " ·"' h.:IJ 
throughout thl.' ~car \\11rl<l-\\i<lc. a \arict~ ol11thl.'1 Pn•gr..1111' ,mJ ()b.,1.:t\Jllt.:I.'" ''ere Jb11 hdJ 
I he-..: pn1~r.im-. •mJ 1•h.;c:n.1111.e-. prt1\ id1.-J th..: opp,1rtunit~ for \gc.:111..~ pl.'N1.1nnd 111 1.11<..: llllll.' 

fronr thi:1r hu ... ~ -;t:h~dulc' anJ rellecl on dh 1.·r ... it~. ith:lu ... ion an<l rc ... pct 1 1\11 1>thcr ... Pmgr.1111, •111J 
Oh.,l·n aru.1..•:- included 

(l //I Ol 'O) MLI( Prognem - .fanua~ 2012:1 ~pol-con hi' C\(X'rknc.:' 
h.:re m \hi! :\gene~ \\ 1\h ~ 7 ) eo.m· \\r '>l.'r\ ice. 

Cl 1) Holocaust Pr~ram - April 2012: (1,>Ul'hl'r (',1lkgc l.\tudcnb pcrllJnt1L'U by slwring. 
-.1Mil..., ol lfoloc::iu ... 1 '-tun j, or-. th,11 thl.') inten ic\\1..J 

( l ' I Ol 0 l RemembuinJ,? \Ian ·1 urinJ,?: ..\ ( l'lchration of 100 ~ u,... - June 20 12: On :!2 
Jun.:2012. 1f\lan luring\\,l'-'-lill..1h\c.h1:\\0Uldha\e0ccn IOO~car-.old . l hcl<1BI \ 
l· RG. logcth1..·r "ilh "I.'' cral difl1.·rcnt cummun1ti1.:" .1rountl thc \g.:nc~ ho-.ti:J an.,.., 1.:nt in 
thc I ric:dman :\u<litMium. 

( l ) Blind~pot: r he Hidden Hia<ie' of (,ood People - Jul~ 2012: Olkri:d insight to ho\\ 
inJh iduat.... <H:n gooJ indi\ 1dual-. ~tr1.• imJX!Ct('<l h) biases in Jail~ action ... anJ dl-cision 
nml-ing. 

( l l/!I Ol OJ lhi: llt•ton lodm . ( npt11/ogh . llmcmat. and CnptoloJ.!1' {}11C1rtt'r~1 · fcatur1.·:- ha'e 
frequent articli:-. about the C(mtrihuuon.., ,,f "'>mi:n and mm0rit~ gwups ''' \mcrica\ ~ccunt) and 
to thc Ji:,dopmcnt of:\~\ ( ~" · In .1dd ·tion. ( C' ll ,taff highlights th\.:--c cuntrihutions in 
rccurring prc-.cntation-. to da,-.1...., of nc\\ hir1...., and to 'tuJcnt:- at the ,,.11i1inal < ·~ ptologic 
Schl>i.ll. 

(l ) l\S.\ '" \\orking "upstream" tn Jc, clop a \\c:ll~uahlil·d talent plll\ I ~car:- tx·f(l(I.' the 
indh iJuJt... 1.'nlcr the ''orl-forl·~· 

• (l l I he Ag\.'llC~ "')rb " ith local ... tuJent. in midJk and high ,1.·h1111l' to g1 ' c tlMn a 
-.(1liJ linmJation in m..1thl.'ma11t:-.. 

• (l I ) I he Ag.enc~ oilers I llgh ~ch11ol \\ urJ..-"'tuJ~ pnigr.1m~ to g1\I.' m1.·aningful \\(lrl-
1.'\pl.'TkncL' to high-p.,tcntiul -.1udl.'nb "-:h1rl' the~ t:ntcr rnlk·gl'. In I YI~ 2511 11 ,11' J ilgh 
\d11.>11I \\ orJ..-"ituJ~ ,1u,knt' \\1..'r1.• m11wri1~ JnJ 50°0 \\ere l\!m,tlt'.'. ~1th highl.'r than 
'\SA·, O\t:rall rcpr..-,l.'nt.1ti1m 

• Cl I I he \gent:~ \\\>rk., "ith ( 11llq;1..·-. ,and I ni,er ... itil.·s hl imprn\t: their currkulum anJ 
nlfer p111grJnh thJt pro' iJ1.· e\t'l:rti'c 111 sl1ll-. n1.'l:,kd. 

• (I ' ) fh1.· \g1.·nt:~ c11nncc:h "ith ,tuJcnh "' th1.:~ '11.·gin 1.·,1lkg.: 10 h\.'lp th.:m un"kNrn1d 1h1.• 
npfl'munit1c" that I.\.\ 1..m pr'' ' Ilk " hcn thc' gr.1dum1.·. 

l I '""11111 > I I' s! I , t ' \I I ·q t ' . I 11 
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(l '> rhl.' tour ~1.·ar --on-Ramp to<. J1i:1.r-. in th1.· \l.1thc1rn.11i1.·al "di:n1.1.· ... ·· prugr.un-. .11 I \IB< unJ 
at \1organ 'it:11c l 1111\l..·1,1t\ !x~Jn 111 :!tHN. -.upponing -.dwl.1r ... h1fb 111 thi: ~u .. ·111:1.·. I i:l.'h1111h'~~ . 

h1gincl.'ring. and \1.uh .. ·ma1i1: ... ("\ 11 \1) J1,dplin1..·-. \.'i \ 1.·111rh''"''-" par1kipall.'d in .i1:ti\ itl-:~ 
that supp1"n the < >n-Rumr pr\1.!1.11\\ RD .11-.0 .... ~,11-.Nl.'\I .1~1h i1k:- th.it ... url"''rt<.:<l J.n c ln-R.unp-
a-.-;ociatcd RI 11 in high-pcrfi,rm.inc.:c 1.nmputin~ l t11tlwn111'r" . RD ha ... l.'11mpl~1..:J plan' t~1r thi: 
m:'t four-~"·ar pha-.e ol the On-Ramp to<. Jfl'l.'r:. 1n Lhl.' \t..11h .. 111Jt1cal ""''-'111.'l'' pro1!ram 

!ll) RD p1c;,,cnt\.'d .1 m:nlw1m1tiv· lall. 10 thi: \,S.\ ~diPl.Jr' mt \1B( 111 ~p11ng ~01" .mJ ""'a 
1.·cntml pla~ er in the ""it h\ '\'-. ,\ . ~ )) l>rn anJ oth.:r . \gene~ kaJ-:r-. ll' l I\ 1Bl' I h~ 'i'it \\a.; 
ho:.11.:<l h~ 1111.· Pn.:-.iJ1.·111 ''' l \1Ht I 1ci:ma11 llm~m,l..i. anJ k. ILir"·d -...:'"·r.11 J11/.:11 """' '' 
ch<.1\ur,_ \\h\' an: '>Upp 1rtcJ "' the I \l amtll11\ On-Ramp pr\1gra111 

( l ) I h1.· ~ational l,h~ -.kal 'ic1c11n· < ·on~mium (\.I' ( J pnl\ 1J.:-. linam:iJI -.upport .mJ '\ ~ \ 
:.ummcr mtc:m:-.hip ... 10 ... 1u1.knl' rur.-.uing Phi> dcgrC\.' in 11H\lhcmati~'· cngi1wi:nng. •mJ !-.ci1.·ncc. 
fh~ ~P~( phll.'C' a 'fX'Ci.111.·mph•"b on -.up('l\'rt hl \\01111.·11 .ind rnin11riti1.·-. RI> 'uppori... 18 
partidpanh a11J inneJ-.c:J the I YI~ -.11rx·11d •1111ou11t in Jll .1ttcmpt lo remain c1,m1~1ith c: 

(t i ) Pcr.....mnd from 1ur., \latl~matic' Rc-.cJn:h (ir\1up ruuund~ c11llJ~1rah.' \\ilh <.;,\·, 
\\ l1ml.'11 i11 '\twh"·matk!> C.:1,·il.'I~ (\\i\1 1111 '1.'lld m,1tlwm:11k1an-.. Jn\l'-tl~ \\t11111.·n. to :p1.·al. at 
colkgc:-. and conlcn:ncc.; ahtmt math at C.: .\ \\ il\1~ 111inori1~ outr\.'ach inc:lu1.kd a, i:-.it to \ II 
Girls. II ~1ath ('amp at the l 'ni\cr..,it\ 111 t\chra,i..a. in I incoln. \ Jdi1i11n.1ll). \;l..,.J\ had .a 
n.·pn..~cntathc on a car\.'..:r ran\.'1 'f~.m,1.1rcJ ti~ th"· h'>l><:IJllOll fi_,r \\'om..:n in \1a1h..:n1t11ic.:-. ,11 thi: 
natimml Jomt \ 1athcm•\lk-. \kctmg.... I hc"c 1.1ppmtLm1u..:-.. J \\di J-.. ..:\cr.tl \1utrcm:h 'i-.11-. thi ... 
~car. \\\'.rC di r..:c.:1 r.:suli... ,,f thl' \\ i\l'i l.\~mpo:-.ium pre' illu'I~ .;p<'n"1.1reJ h) the~<.;\ ( ' \ 
Re~c:arch I >irc:cll>rJtc 

(l ' ~) 1:1 OD and th"· \l>llR ""·r1..• nk<i..eJ hi ho:.1111"·rnbi:r-. t'f \JHincing \1inoriti.:-.· 
lntcr1.·..,t in l·nginccring t \ \ 111 t a c11.1li1w11 of mJu~10. t!ll\ cmm"·nt a gen\'. le'>. anJ II B<:l -.. tha\ 
~ accr~dit1.'tl b~ Accr1..'tli1<1tion B('Jrd for l·nginccring an<l I cc.:hm1log~. Inc ( \B[ I). for a J.1~ 
ofinfom1ati('1' i-haring ~ll\J 1\1.'l\\orking. m .\pril ~012 a tiN fiir th~ \gene~ .\:\ Ill i~ u rwn
prolit nrµani /,Jtion \\ ho:-1.• purJX'"-' 1-. to 1.•\p,mJ c.:orporatl'. l!Oh·rnm..:nt. anJ •11.·adcm11.: alliarn:cs 10 
implcmi:nt and -.:upport pro~r:un ... tv .11tm1.·1. cduc.11c. gradume aml plac" unJcrrcpr1.·-.ent1.·J 
minurit~ ·tw.knt-. in cnginl.'cring carc:l..'r ... 

(\ 1 I Ol'Ol \kmbcr~ nl \MU . mduJin~ i1-. I '\C\'.ll\1'-1.' Dircc\\'lr. 1..km .... md r~prc,cntat\\c ... l(\,m 
its mcmlx-r tmi' cr-.itii:-.. ""''c 1\\.·lc.:um"·J h~ ·1ml hdd di'>lll'>si1111 .. "ith the l>cpu1~ l>ir\.'ctnr of 

"A-thl." '\/:-;A Chi"·I vf \\tall: and 1111:mtx·r-. ,,,- Ilk· \!!1..' 111..· ~ • :-. \"·ruor I ca(k•r-.h1p I earn. ~'I\ 1-. 
pur..uing a parn1\.'r-.:hip \\ith \l\111 1111.:mi'l..:r uni\cNth:-. to in1om1 lhl.'m ol thl• \gl.'111..·~ ·-.1111<.-.11.in. 
c.:apahilitk·'· .tn<l 1.·a~"·r or1.,.1rtlUHlle .. lur :-.tuJcnh a11"nJ1111! their 111 .. 1nu1it11i-. '\S \ am1c1p;11c.., 
tlwt a panrn:r-.h1p "ith \ \ 111· in-.1i1u11on-. "ill a..-.bt 1111.· \gene~ m mc1.:1•nl' it... fottm: manfM.'" er 
und rc-.curch nccJ .... \\hich \\ill hc:lp th1..• c1m1inucJ c.:ult1,a1inn ol tt Ji,cr:.c \\orl..forL1t Ch1.·r 1011 
'\S:\ ci' ilian' ~m.: gr..1dli.ttc'> ~11 lh-: 14 .\HI I al.'1..rcJit~<l \'\ Il l in.,titttti1in... I hl' paruwr-.hip \\ilh 
,\~Ill \\11l Ix· u!>1.'<l u:. a m1xkl hir lutur1.· 111t1.·r.1ll11m'> \\llh 11thl'r 1thtitu1w11 ... 

(l r<ll th \DI I . ~ C:("l I ha-. 1.1intin111.·J 111 puhh"·1/l' 1he 1.'\l'-ll'lll.1.' of 1h pri1i:-" 11111111g h1-.1on 
of .\tn~:m- \meriean' .11 '" \ '-. p11.•1.ku•,..,pp .. titkd //1, Im i.,;h/,· ( '1.11110/og/\f\. Jnd i1-. "rod1urc 
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- NATIONAL SCIENCE FOUNDATION 

Prepared by the Office of Diversity and Inclusion 



Introduction 

NatiQllal Science Foundation ... · , 
The N.otilication and Federal Employee Antidiscrimination · 

And 
Retaliation Act of 2002 ("No. FEAR Act") 

Section 203(a) (7) Analysis 

The National Science Foundation (NSF) is pleased to present its report on the Notification and 
Federal Employee Anti discrimination and Retaliation Act of 2002 ("No FEAR Act") covering 
Fiscal Year (FY) 2012, which summarizes many of NSF' s significant achievements in its equal 
employment opportunity (EEO) programs. NSF is committed to achieving equality for all 
employees through its management decisions, personnel actions, and programs that are designed 
to address such issues. 

In accordance with the Equal Employment Opportunity Commission (EEOC) Management 
Directive (MD) 715, NSF conducts an annual analysis of its workforce to ensure agency 
personnel policies, principles, and practices provide employment opportunities for all employees, 
particularly minorities, women and individuals with disabilities. NSF's EEO complaint program, 
which includes alternative dispute resolution and early intervention, provides for a prompt, fair, 
and impartial review of allegations of discrimination and other employment-related concerns. 

Although the number of complaints fluctuates from year to year, historically, NSF has not 
experienced a large number of complaints, and fiscal year FY 2012 is no exception. During FY 
2012, a total of 14 informal complaints were initiated, and 12 formal complaints were carried 
over from FY 2011 for a total of 26 a<otive complaints (informal and formal). 1 Of the 14 informal 
complaints filed in FY 2012, one was settled, one was withdrawn, and one did not file formal. 
The remaining 11 informal complaints progressed through the administrative complaint process 
and remained in inventory along with the 12 complaints carried over from FY 2011, in which six 
were closed, for a total of 17 complaints at the end of FY 2012. 

There were no cases filed in Federal court against NSF under the Federal antidiscrimination laws 
or whistleblower protection laws. NSF follows overall agency adverse and disciplinary action 
practices, procedures, and case law on determining appropriate action to be taken based on the 
nature of the offense when there is a violation. Additionally, NSF continues to regularly assess 
its practices and policies to ensure compliance with EEO laws and to avoid systemic barriers to 
EEO. 

NSF has developed an online training module for existing employees on the provisions of the 
NoFEAR Act, in which recertification training is required evety two years. In FY 2012, 220 
employees (13.15%) completed training via the online module, and 273 employees received the 

1 Note that not all infonnal complaints progress to the formal stage. 
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NATIONAL SCIENCE FOUNDATION 
4201 WILSON BOULEVARD 

ARLINGTON, VIRGINIA 22230 

March 18, 2013 

The Honorable Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity Commission 
1801 L. Street, NW, Room 1006 
Washington, DC 20507 

Dear Madam Chair: 

I 
1._J 

.;.:;) 

CJ 
c:0 

In accordance with the annual reporting provisions of Title II of the Federal Employee 
Antidiscrimination and Retaliation Act of2002 (No Fear Act), Pub. L. 107-174, I am 
pleased to transmit the National Science Foundation's (NSF) report on its compliance 
efforts for FY 2012. 

For additional information, please contact Claudia J. Postell, Director, Office of Diversity 
and Inclusion, cpostell@nsf.gov, 703.292.8020. 

Enclosure 

Sincerely, 

Subra Suresh 
Director 
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training via new employee orientation? The 2012 Analysis, which provides an overview of the 
data required by the No FEAR Act, is attached as Enclosure2. Additionally, this Analysis 
addresses on-going initiatives that demonstrateNSF's commitment to ensuring a diverse and 
dynamic workforce that is poised :0. carry out NSF's mission into the•21 ''century . 
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2 The recertification training requirement is a bi-annual process. When the on-line training ·be~~ the majority of the 
existing workforce took it that year, so every other year will show a large recertification of the training. For 
example, in FY 2009, 1393 employees (79.33%) were recertified. Off-years consist primarily of new employees 
who began working at NSF after the initial on-line process started . 

2 
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Report to Congress 
Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 

(No FEAR Act) 
National Science Foundation 

For Period Covering October 1, 2011 , to September 30, 2012 

TAB1 

T-1: No FEAR Act Awareness Training (Academy Learn online training) 
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National S~ience Foundation 
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Objectives 

'Mien you have coOlll~t<J this trairing module, you v.i ll be: 
.,'"'· 

• F amlier with the if'\"'11 of No FEAR Act. 

• Famiiar with the ~Policy on Equal Opportunity and Diversity, and 
Feder~! a~Cfimii\etion laws. . 

• F~mil~ with~ process IOI' pursuing a discrimination complant 
l ·• ' v -.;,·' 

• "A~t~'~-uod;v.tlstleblower laws and~ how to 
purSi'Je;~~~~~· 

J . ~ , .. \ t ,.,..:;'-

' ~'+ ;, '~ ~cl " . • 
,·.~ ,t f~ ~ ... 'l.~a",.. 411. • , ",.ti 

• . ,., .-...1'"1 " ·;.o "' . • 

J-: . 
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I ( ' • ; 

vYhat.ls~•Nof.~~ . . . " . 
On May 15. 2002. Presidert George W. Bush ,;.: : 
si~d into law Ille Notllc.aon 1nd Ftdtrm ~ 
EmployM Antlchcrtmlnllllon Md Rmllllllon 
Act COITIITlOrtt known as the No FEAR Act 

The No FEAR Act ~s prompted t7j a 
Congressional finding ot flCI5 of discrimination 

, and reprisal against Federal .employees who 
reported violations of discrimination. 

~ t ; 

The No FEAR Act ensu.'eS tnat the rights of 
, employees, former e~. and a~carts 
• for amploymert are protected under 

anlidi~c.ri!)in~oo ~ ~bloWer protes;tiOI'\ / 
laws . 

What Is the Intent of the No FEAR Act? 

The No FEAR Act was enacted with the 1rtent of: 

' • Increasing Federal goverrrnent agencies' compliance 
With ndscrimi~on laws. 

• Preverting retaliation for whisUeblov.ing. ,., .• 
• lmpr<Mng Federal govemmert agencies· 

accountability in cases of discrimination and 
retaiation . 

) .. 
• J 



F.I empio)i... are pl'Olldld agall'lll• 
relllbllon for disclollft of 11lb11 llllon hit la 
IUIOlllbly bea...ct to 8IAdence vlolationl of 
llw, rUI, or regUllllon; gross ml11118nlglfTIM; 
gross weetl of bldti-., of e'*>rity, or !I 
abstartal and sPe<;!jcdaogar to l'ealb aro 
llllfely. . , • 

,,... plOlldiorw stand in.a di~ of 
aCh hlbmeMoo la~ p!Uhlblled by 

·llW end NlqliNld by EleCIMw Order to be kept 
aecret In 1he lnlarest of iWicnl daferm or ht 
conduct of ... ~ efelni. 

What Does the No FEAR Act Require? ~ II , ..., "'.· 1 ' .. 
, .... 

The No FE.AR Act requires that Federal agencies: ,-, '·I.'"' 

• PrCNide notice to its employees, former empl~s. and applic~nts ~Federal.employment co~emi~g·th~ 
rights and remedies applicable to them under the employment discrininatioo aid whistlebkM<er prttectlon 
laws. ,., 

• l>J least ewrytv«J ~ars, prTMde training to its employees, inck.Jding managers. regarding the rl'Jhts and 
remedies llVllilable under the eflllloyment discrimination and whistleblower proteclioo laws. 

~ . ' ~ 
• Post quarterly on its public Web de summary statistical data pertaining to EEO tamplaints tied will the 

agency 

• Submit to Congress. EEOC, the Departmert of Justice, CW!d OPM, an anrual report setting forth 
i1ormation about the agency's efforts to improve compliance with the employment disai'nination lWld 
Wiislleblower protection laws aid detailing the status of cOfllllaints broUJht against the agency under 
these laws. 

• • • • • • • • • J 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • I 

• • 
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<fJ. Check on Leaming ·- ~' , , : , ,... -:= : : '. · ;/, r=i c 1~ • "d 
Reed ltl8 ql.8don below. Aftlr making~ al19Wlll' seladlon, clck SUBLfl' 
ID niceNa fMdbaclt on~ arwwer choice . 

Which of .. folowlng 11 NOT an l•rtoflhe No FEAR AdJ 
• • l 

v ~j To pre\t8rt rnlallonfor whlalleblowlng 

v b). To pr«Mde addlllonel 8'111ru81,for reporting dlacrimlration oomplalrm 

v c) To incn1818 Fedenll goo;oamnan agencies' oomplanoe wifl 
anliclacrirnlnBtlon law9 

• • r 

. J 

. . 

. ,~· 
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<!/J- Check on Lea~ing · . '. . ' 
Reed 1he quntion bebw. Ai.er making ~ ~-r ~ledon, c1'ck SuBMrr 
ID rec::el-.. feedback on )Otl" •~r choice. 

Which of 1he folowlng la NOT 9n lnlllrl of 1he No FEAR Ad/ 

u •)To pNMtnt retaldon forwhideblowlng 

0 b) To p!O'Me 9dditlorwl •1o111111eS for repo!ting dlscrimlndon complalra 

u c) To lrlCIUM Fedel'lll go1o11mmen1 aigenciea' compl•nce wlt1 
mldiacrimlrwtlon laws .. . 

' · .. ' ·. 
"' . . . 

' ' I . ' I ' \ ' 

I Equal Opportunity and Divenlty 

I !s the polcy of NSF ID .. 11'8 eqial opporlll'ity In--.:. 
ptmeea ci ernp~ dehelyef Ml'Jlole, ...... . 
.ctnm..,.,.,~.gni.n119nd ~· 

NSF wll "-""'"1 an e~rorl:'.11 for al-of Oii" emplbYNa 
•nd cullDmerl hit itf tee.flx>m prohibited dlsclriinlndan 
•nd 19.....,. t>...-pon r-. color, Nllglon. gender, 
~'~ dliablttf19Qe. Nllloneloligln, .... 
pldadN~e lrfolmellQrr. :; 

I ~ I~,. ,.. • 
~ oomplalrjof~ dllbtmlnllion wll be taken 
~: l)Ou belM)OU ... beendacrirninnd 
.pnst, ~ NSF'a Olk» of Equal OppolUity 
Programa (OEOP~ 

Yes. the correct 
. answeris "b". lls 
not the lrtent or the 
No FEAR Act to 
pro'w'ide addiDonal 
avenues for 
repomng 
discrimination 
co!Tlllaints. 

' .. -. 
•·.•I"" 

• ·: 1 , •• , q 

• • • • • • • • • 
i 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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NATIONAL. SCllNCe l'OUNDATIOM , · -. 1 
l!QUAL Ol'POflTUNfTY ANO DIYBtSITY POI.ICY ST~ 

.-

It is the policy of the Nationel Science Foundmtion (NSF) to ensu,. equel opportunity in al pile- ~ emlllOYn*lt. 
deli-..ry of Mfllices, end edministllring of g111nts end oonlnlcls. NSF will meinlllin an environment for • II of our 
a~ and cult0in8rs lhet is f19e from prohibited dlscriminltion and harassment besed on ,_, oolor, 
religion., gender (includes sexUll he,_nt end dilcriminetion bued on pnig111ncy), sexuel orienllltion, 
diutillty, ege, netiolllll origin, end prot9dlld genetic information. lndillickJels are also prolllct8d from rlltelilltion for 
exercising that- rights under entkiscriminetion leM . 

Any complaint of prohibillld discriminetion or relllilltion wiU t:. lllken seriously. Arty emplol'ff or custo-r. Wlo 
beliell'es the! helslw h• been discriminelilctor 191111ieted egeinst, should oontect NSF'& Office of·eq..-i 
Opportunity~ . 

I f "• . 1 

One of our nwjor inllents, H - lldllance r.eerch end edualiion in science end engiM«il!g for the next 
genarmion, is to promol8 ~ in our~ end in eR NSF programs end actMties. We e19 oomrnillild to 
eddrnsing our~ gmll through the NSF Slrngic Plen. All menegers and supervisors era encouraged to 
inae- the pmticipdon of unda~ntlld groups through 6ctiw outrnch and recruitment prec:tices • 

By \Mlrking together, NSF cen nwintain e work environment that promotes fairness, inclusiwness. and l9sped for 
all ampk>yMs . 

Arden L Benwnt, Jr. 
Director 

Kathie L Olsen 
Deputy Director 

Prevention of Hanssment ~ 1 ·: • . .~ ; .. 

~la deftned ea any 1.S1Welcome wrbel or p~I 
oonducl beeed on 19Ce, color, relglon. gender, age, citabllty; .{ 
retlonel origin, end by NSF Poley. haraument baaed on .... 1 
orlerUllon end proeac:tld genetic lrbmetlon. 

Note that me~or aupeNiao111' eclions ht ere 11'9nded . 
to meintainworkp.C. pruduclhltyor pel'IOl'lll ~,... 
mlgti eppurto be·he,,..lng, but unless their actions meet.the 

1 defiritlon abow, hir eclona may lkely not rlee to h lewl.of 
~ haraaemem.. . 

At NSF - niw to a... en er'Mronment that le ,.epec:N of 
~n ~iflrily arw:t ~Wt to mulnun piuduclNlty . 

No hlffilerilen wll be ~ In the workpiece . 
~ .. " • <JI .. : ' ,, • 

, I )OU feel )OU..., being herueed by• aupeMeor, cowortcer, or 
a.mtornef, make It clur to h lndMdua~1) that such behavior 11 
ofllrwr.. end in.elcorne. And, Immediately l9polt IN1 

• bet.iorto en epproprlete menegement ~In h 
orgeimtlon In wtich the lncldert OCClmMI or to h OEOP . 

(. ., 
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It is the policy d th• National Science Foundation (NSF) that •II employees should be~ble to lWr!! in •n ~ronment 
that is free from harassment We Wllnt to ensul9 • wor1< environment thet \s respecifui" d human dOnilY•nd conduciw 
to maximu~ ~c1Mty: NSFwlll not tole19te hal9samant in the~. 

. -
Harasment is pRJh~ by Fed8ral lew, and ii defined u any u~ vemel 0r physical conduct beMd on iiice, 
color, 191igi!:>n, gefldet saxual orientation, dilabil~. age, national origin, and protllcted gen.uc informetion tliat is so 
objec:tMlly ohnsiw u ID atw the conditions of the indMduars employment. Harassment un 19nonably inlaff9res 
with the perflimwnce d an •rrc*>Y" and ~n crMt. an intimidating, hostile, or.otrer>~ 'M>rl< envirorlmant. • 
Fulthermol9, any retaliation against an indMdual Vt!'O ha"S brought forth a complli~t •t1aging"11pr1Mnlent is sir!i~rty 
unlawful. • - · • 

NSF e~ ~ lwl that'lhey are being,haraued by supervilors, CCH!IOIMfs, °' cuslomefs Sllgukl rrmlte:it clear 
• to th• incividual(s) that such bet.vior is ohnsi\19 and unW11lcoma. Th8y should immediat.ly repoit i!ilS ·bellalllor to an 

approprilm manag8menroll'icial in the organization in which the Incident occurred°' to the Oll'ice d EQUal • 
Opportunity Programs. ; • ·' . 

' The ~nlidentilllY of .;rrc*>ye_es bringing f()(th complains d harassment will be prolact8d to the extent peuible. In 
accordlnce with Ille EEO coinplaint process, all allegiitions of harassment will be promptly and thoroughly 
inllHligated. NSF will take llie-1K:tlons necessary to ensure thet lhesa matt&rs are addres&ed swiftly, fairly, and 
•lfectiwly. 

We know that you will ~rt our continuing commitment ID exhibit the highest '-! of professional behrolior and 
' cou!'ISy thft eech of,l!ll ~. coultlSy thet eech d us desarves. 

Mfen L. Bement, Jr. 
' Director 

I 
. . ' '\' \, ! I 1 I\ l ', 

Kathie L. Olsen 
Deputy Director 

~ Check on Leamtng .: . . .. . ;;· ~ 1, , · ,;·,·. 

I' ,.\"° ..... I.;.~ f, i.'f• A ~ ' ~ ,. • 

,. Re~~tfo ~ .. After maklllg yoW- answer selection, ·cick .. 
· •S~t> ~~ck on )OU' answer choice . . 

l • \ \ "' f' .,.• I '' . ' 

,. .Yous~~ 1 ~,...is-oftlce to ask a question abolA an upcoming 
~. panel Aa~ lilc:flh olWce door, you notice on the compl&r screen an 
/ image ofit-seb~ ~he pictl.n. O\lltr the coi.ne of the ne>Ct seYeral 
weeks, you pass b)'llil etrice and see yow coleague lliewing other 
ifft81e&c of •.-Iv sugg..1.,,.. picllns on the computer. Migtt this 
eqfpto}"M'sj)eNMoc' oonstitlRts haranmert protibited by NSF's poicy? 

·v '.e>../eai ' ,:~· 

v b)No 

• • • • • • • • • 
i 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

http://Theconfidentiallyofenptoye.es
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t!/J- Ch~ on Leaming ; . 

Read lhl scenario bebw. Aftlr maki1g 'f04S •rn91' aelection, clck 
SUBMIT_, r9C8M! teedbeck on 'f041 lllllWlr cll>ice. 

You Rip by a co11eag .. ·, ollice _, nit• qLmlon abcU an '4XOl'lli~ 
panel. Al you ruch .. ollice door, you nolce on .. corrpr saeen an 
image of• seuly suggestw pic:Ue. CMr te 00111C1 c:A h relit sewrai 
Wllllb, you pall by Iii ollice and ... 'Pl collagt.e "'9wi~ otw 
Images of 98lUltf s'W8811!8 pic:U91 on h OOl11UBr-Migtt Ilia 
empbyee's behaWw oonstiUe harassmeft protiblted by NSF's polcy7 

® a)Yes 

''"i 
v b)No 

What Are Antldlscrtmlnatlon LB\¥9?: •• 

119gal dl«:r'.mll•don ocan whirl en~ la 11'8.-d 
dllltMlybn enoller almillrly 11.-ct.,.,,.,.. Mt Ill 
tulmlrt ia baed on race. oolar, ielgiof\ MK (lncUllng 
-1 ha_,_.. end pP11gnencydlac:rimirWlon). rWlonel 
origin, ege, or diaabiity . 

Anldlac:rimilllllion lewa p10Nblflllll0ricpll'c. dlaainiNllOn, 
prollct )1IU rjgtt to be lr..tld flllrly end eq&lleb~. end 
provide plOlec:llon egeillll Nlmlellon If~ ..a .. )'IU 
rtgta inter any ol .. Federal .-Adiac:ltmlnlllon lewa . 

... -· 

Yes, the correct 
answer is 
"a." Harassment 
based on sex is 
unwelcome conduct 
of a sexual nature 
that unreasonably 
interferes with an 
individual's job 
performance or 
creates an 
intimidating, hostile 
o~ off~e working 
environment will not 
be tolerated. In this 
situ~on. you should 
notify an appropriate 
management official 
or the OEOP . 

;· , 
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- -- -

Antldlscrlmlnatlon Laws -· . .... ' ~ ' ~ ,~ • ,/ t I• 

The folDwing leWll prolllct )OU egairw1 Illegal dlecrimlrellon end releiellon for ••rcising )Oi.' righls 
inier II-. lews. Thant era~ Federal illWI tlwt apply ID illlli1Ltlons fl8t reoei\18 Federal finis • 

- . . -· . 
n11v1 Protib111 employment dleatrnlretlon baled on f11C11J .copr, ~~ sex 

(Including .. -1 t.ranmenl ..i pregrmncy dl1crimi119tion), and 119tlonal 
origin 

' ~· 
Amertcana wllh Prohlb111 emplo)'ITl8rt dlecrimlrellon egahwt q19Hed lndMd191s with 
D......_Act diubiltie• · ...... ·: 
CADA) and 
Reti.b-.aon Ad .. .. 
Age Prohlb111 emplo)'ITl8rt dlecrimlretlon beeed on age of indlvtduals who era 
Dlscrtmlnallon In 40 ,..,. of age or older 
Employ-a Act 

Elpll Pay Act Prohlb111 sex-baeed wage dlecrimlnetlon In the work ellllirorment 

~ addlllon b Iha Federlll lnll lhlt provlde·plJOtlc:llon for Federlll emp~. lhere are t ., 
Federal laws ht llP!>l'f '> llWtibilore lhet !9C8Ne f9defal f\lm. , · · 

Tiiie YI Prohibits dlecrirrii,.lon on lhe. basis of iaoe, color, ard '*"<nil origin II\ 
programs ard 8CIMtiea receMll! Federal 1,.nc1a1 euletance 

TlllelX Prohibits dlsalml,.lon lined on gerder In educdo,.I programs or 
.. 8Cli'fflles '908Ni'l! Fede111l aaslelanca . 

• • • • • • • • • 
i 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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~ _Check C?" Leaming_ ., ; • ,.' r ~: • ... , ~. j t ''.: ' , \ 

·' .. ' , .. , . 

. . Read it. statam8rt below..After ~I~ )OU' a~r .selection, clck 
'. SUBMrr to receiw faedback·on )'DI.I' enswer cht>ice. 
I . ' - • • ' , ' 

.· .. 
'. .A.wJ;9 JIHI~ ~rJJOt.l>riman ~ i.o:ler.Tllle VUor d.iscri.minatjon. 
t I 1 • ' J, : -: 
, u a)True 

) . 
~ .l,1.. -b) False-. . . 

~ .i • • .... =· .. !1 ..... - : ' . 

'• . , r• .... ., • ,.. .. 

rlJ. Check on Leaming 

Read the slalllment below. After maklrv ym alllWll' Mellon, cldc • ' 
SUBMIT i> l'llCliw feedbadt on ycu ...W.r cll>ic8: • • : . 

..u. .a).True , 
. • h 

® b) Falle 

' • ' r t I 

'•I 
• I I ' 

Yes. lh!ts correct! 
Title VI ptotiblts . .; 
diScrirnnallon 

· · against ·SIT)' 
incividual' b.ecause 
of such individuS' s 
race, color, re~l)ion, . 
sex. or national ., ! 
origin. Tille VhJ • 
tfu are not Umited 

-·· · - to <iscriminelion 
against members " 
~ pllliaJar race, 
color, rei~oo. sex. 
or national origin • · 
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rt> Check on Leaming ... -... . , 
1 • • . '1 ' : l ·~ •\ . . .. 

Read the question below. After making )01' arwwer selection, clck 
SUBMIT to re<:ei't19 feedback on "J04X answer.choice. 

J., •• 

You are 39 ~ars oid and denied prbfllotion In fa..,o; of a yoooger p8,.soq_ " 
who is 29 years old. can )OU bring a claim l.llder the Agtt Discrimination in 
Employment Act aleQing dlaetlminallon based on age? , 1 

• 

• ·l 

;mlt I 

.,, 

v a)Yes 
~· ,· . ' . .. , . '. t 

v b)No 

rf/J- Check on Leaming "'. ' ,. 
-: • •• 1,. . 

, . . . ) . ~ 
Read h queslon below. After making 'Pl anawer.seleclon, clck 
SUBMIT le! receiw feedback on yo41 answer choice. . 
You are 39 yaa11 old and defied promotion In fr.or of a ~er person 
Wlo is 29 years old. Can you bri~ a claim ll1der fie Age Disciinitallon In 
~Ad aleging discrimination based on age? 

• v a) Yea • I• ._ • 

® b)No 

_, 'I 

' ,_ 

• I • • 

Yes. ~s correct! 
The Age 
Oiscriminalfon in . 
Empk¥ner1 Act o~ 
prol'ibits 
ciscriminelion 
81)8inst persons · 

· aged 40 or older. 
Persons lllder the 
age ot 40 ere not 
pr«ected. 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • I 

• • 
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~ Check on Leaming 
Read fie scenario below. A1-r making your answer selection, <;I~ 

•·i.- I S~Mrr to l'8C8M feedbadt on your answer choice. · · ' 

You are a program aaaiatart. After arnotncing ~"pregnancy, yoµ are . 
~ 118t )OU •re flOt betng promoled. WherJ )OU ask why )OU are not being 
promoted, your ~aor tels }Qi that ftte reason.is that. "You are goinQ tr;> " 
miss a lot of work because of the pl'egnancy. We t1lted someone whO can 
de'«>te more time to the )>b." 

Is ttis a possible act of discrimination covered lnier Title VJ? 

u a) Yes 

u b)No 

tfJ. .Check on Leaming 
Read Ile scenario bebw. After making 'JOll' answer seledon, cldt 
SUBWT'*> r9C8i¥I r..dback on }Oii' answer choi<le: • 1 

You are a progi:am ISlia1lrt. After amotn:ing 'JOll' pnig11111:y, you are 
~ lhat)IOU are not being promoted. Whe,n )IOU ask 11ktJ you are rot being 
promoled, )Oll'~sorlllll youlhathl l'88800ia lhat. "You.ara-going 1D 
miss a bt of WOltc because d Ile pregnai.:y. We need someone who can 
d4Mlt8 more ime m h job." 

19 llis a possible act d discriminelion c:ow:red l.llder Tile VfJ 

® a)Yes 

v b)No 

· • • Yes!M's correct! 
The Pregnancy 
Discrirrinalion Act 
amended Title VI. 
Th& Titre VI sta1Ue 
asamende~ 
pron bits 
discrininalion 
because cl. or on the 
basis cl. pregiancy, 
ctlldbinh. Of r*8<1 
mecical concitions . 
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Read !he ~ below. After making )(Ill' answer selection, clck 
..,3UB~lf IO 1&~\'11feedbackon)'Oii1nawer choice. · . 

' . 
< You aie' an employee at NSF. You and a coleague of )'Ot.rS repOrt ID !he 

same ~r.isor. You ftnd ~that )'Oii coleag1!9 was gi\'80 a sigrificanlly 
ligher perfonnance bona 1han you. You ha111 188900 ID beie111 that )IOll' 
coleague was given tta large performance bona ~use 'fOC6 coleague 

• was having a romanlic relationship wilh 1he aupeNisor. Miglt )IOU hall8 a 
claim of discriminaion? 

u a)Yes 

v b)No 

•• I 

' I . ' I 
0

\ ' ' ' 

. 
~Check ~n'l.~~mlng )· i .": 

1 ' .. , r · , -;:. ; i.:l.:. I. .. . . . . .. 

Read N scenario below. Ater making )IO~ arwwer selecion, clck ·• 
SUBMrr ID receiw feedback on )IOll' answer ch>ice. . . , 

You are an employee at NSF. You and a coleague of )'Oln report to Iha 
same ~r.1sor. You find ~that )IOU' coleague was gi'M a slgriflcantt,o 
ligher peOOmlance borus liin ~· You haw reason ti beiM hit ~t.r 
coleague was given tlis large perfonnanc:e borus because )IOU' coleague 
was ta't'ing a romal1ic relationslip will the super.1sor. Migli )IOU taw a 
claim of discriminaion? 

@ a)Yes 

v b)No 

• • • 1 

Yes, thlll's correct 
Treatmeit based on 
5ex which a<Mirse¥ 
alfects the 
employmert 
oppoltl.rities or 
benefits ot Ill rd 
pcrties may 
constil!Je illegal 
discri rnnati on. 

• • • • • • • • • 
i 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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Do You Know Your Rights as a Victim of Pos.slble 
Discrimination? : · ·' · 1 · • ... · ;.: ' 

One ofyru-rigtts as a '1ctim of discrimination' or retaliation lllder 
ridisaiminalion laws is lhe rigtt to file a comi>laint. I yoiJ feel · 
lhal you have been a victJrn of <iscnmination Ell)d Vlish to .fi~ a 
complairt you rrust c~ the afice of E~ Opportillity 
Progams (OEOP) •n 45 calendar days of the tolc1Hng. 

• An aleged <iscnmin5o1y Set 0r lncidert , , , ,, . 
• The eftecliw dale of an aleged discriminatory perSonnel 

action 
• The dale you became aNare of, or reasonat»,i sholJd have 

IO'IOV«I ot, an alleged <iscriminatory action 

" ..... ' '. l ' • 1 • 

, How Can You Address a Discrimination Complaint? 
· ·; .. ! .} ' ' )~ 2 

There are IWO methods that can be used if you believe you have ~en discriminate~ against. You 
have lhe ri!1lt to choose between the

0

lrad1tional discrfrrination comi)laint):lrocess and Alternative 
Oisptte ResoUion (ADR) to ad<tess yolJ' discriminatton COlll>lafnt. · 

1 ADR mav also be used in the Tradtional.{)iscnmination Complaint Process. -

However, if You choose to be~n either pro~ess. you mu~"co~ct OE~ within 45 caiend~r days . 
•' . .... 

' . 
.. ~ !' ... 

. . 



C~ntect~ OEOP 

Contact OEOP within45 i:alendar days qflhe 
following: · , -~ -
• 'An aneged di serf minatory act or ineident 

• The effecllve date of an alleged 

'- , I ', I '. ·, \ 1 •, 

ADR is an informal, collaborative, problem-solving 
process where the goal is to improve or restore 
productive wor1<ing relationships with felCWt' employees. 

Meciation 1s the form of ADR used by NSF. 

Meciation: 
• Allows participants to reach a volurtary, mutualy 

agreeable resokJtion. 
• May be added to the traditional complaint process, if 

parties agree. 
• Is confidential and the outcomes are revealed on a 

need to lo"tow basis. 

di scri minatory personnel action 

The date yoo became aware c:A , or 
reasonab~ should have lo"town of. an 
alleged discriminatory action 

-· 

• • • • • • • • • 
i 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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Tradltlonal Discrimination Complaint ProC811 

• 
r, . 

··' 

Tradltlonal Discrimination -Cornpt~lrit 'Ptbeess· - ( 1 ~ · c i 
.,....; ... 

Stage 3 

~ '1~t~JIJllO .. 
" Process 

• A comselor wtl be prO't'lded 

Stage 4 
The .. 

Appe~ls 

Process 

St•ge 5 
The 

Re>'lew 
Process 

Sf•O• s 
""""' Federal 
,_,. • District 

Courl 
' 

• I acldlbonal bme IS needed for ~Oil. cot.nSellng mi!t( be extended 14' to 60 eddilionel 
caleocla' ~. 

• Yoo rnt1J choose medialion in lieu of irtOfm81 cotll58ing . 



Traditional Disctlmtnatron·Complalnt Process · .. · - ... 

Stage 1 

The • 
Precomplaint 

Process 

Stage 3 
Tne .-. 

• kwestl\)ative ..., 
Process 

Stage 4 
The 

Appeals 
Process 

.. Stage 5 
The 

Review 
Process 

Stage 6 
Federal 
District 
Court 

• Formal complairts l'TlJSt be filed ~in 15 calendar days after receipt of the "Notice of Ri!tt 
to File" letter. The COfllllairt l'TlJSt be filed with either NSFs Ollice of Equal Opporllllity 
PrO!J8111S or the Director, NSF. 

• OEOP r9'.'iews your co~int to make a determination to accept' or dismiss. 
• r dsrilssed, you wiH be notified in writing 5ld provided appeal ri\tl!S. 
• r accepted, a formal investigation wil be held. 

'\ " I ', I '. 1 , \ \ • . 

Stage 1 

The I .. 
Precomp1a1nt 

Process 

Stage 2 
The Fonnal • 
Complaint 
Process 

• An Investigator Is assigned. 

.. Stage 4 
The 

Appeals 
Process 

.. Stage 5 
The 

Review 
Process • 

Stage 6 
Federal 
01stnct 
Court 

• The investigation pro'fides a factual record l4>0fl which to make findings on the claims rais 
in yois co~airt. 

• The investigation sho(j(j be completed v.ithm 180 calendar days from the time of filing, but 
may be extended for an adcilional 90 calendar days. 

• Upon completion of the 1nvesligation, you wil receive a copy of the report of investigation 
(ROI) along~ notification of your ri!tt to req.19st a hearing or an inwned~ final agency 
decision by the NSF Director vd'iin 30 calenda' days of receipt of the ROI. 

• • • • • • • • • 
I 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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Traditional Dlscrtmlnatk>n :COIRplalnt. Process· .. · ·-

Stage 1 St.ge 2 Stage 3 
The .. TneFor'llal .. Tie • 

Precomp1a,nt Compla111t lmesbgatJYe 
Process Process Process 

Stage 5. 

Thll - • 
~evlel" 
P,rocess 

Stage 6 
Federal 
Oisll'lCI 
Courl 

• You may request a heailg by the EEOC aft!r the Mstlgillion or 180 calend• days after the 
ftling ol a formal complairt f the 1nwstigalion is not complete wtlhin the 1 BO calendar days •. 

• Wan EEOC hearing is requested, Ille Admirislralive Judge (A.I) ¥1iQ conduct a hearing and issue a 
decision ¥'!iltlln 180 calenctw, days 

• In lieu ol a hearing, you mJ'f request a final agency decision on 1he "'l'rits of your complairt from 
the DirectDr. NSF . 

• A lilal agency dec1s1011 shWd be issued Mhln 60 calendar days of the request 
• You may ~11 the r.Js decision or the NSF Director's decision Ill the EEOC omce of Fedenll 

Operations (OFO). 
• NSF may also appeal an r.Js decision. -~- _ _ .~ _ ~ 

\.., ! ' I '. I 

-- - - - ~-

Tradltlonal Discrimination ·e'ompt~ltif Pretess 

Stage 1 Stage 2 Stage 3 
The ,..., The Formal 11111. Tho .. 

Precomplalnt ""I' Complalnl -r lrwesll9ati•e 
Process Process Proceas 

St~11·• 
-T~e 

Appeals 
PrO;;ess 

• • 
Stage 6 
Federal 
Oistrct 
Court 

• r NSF decides not to accept the Ms decision, NSF ITlJSt file en appeal to the EEOC. The 
EEOC ¥Iii make the final adminislrative decision . 

• It you appeal, the EEOC wil 81so make the final adnirnstraive dec1s1on . 
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Tradltlonal Discrimination Complaint PJp~s. ·; ., .. 

Stage 1 Stage 2 Stage 3 Stage 4 Stage 5 

The .. The Formal •• The · .. The • .T.he 
Precomplatnl Complaint J~ves11ga11v!' .;ppeals ~M!w. 

Process .. Process .. Proeess · Process Process· 

• You may file your complaint in U.S. DiSbict Coutfolowing the final EEOC decision. 
• You Viii have rl!fts to appeal to one ot the Federal Appeals Collts. 
• Ullimat~. you may ask the U.S. ~eme Coutto review VOii' case. 

1~ 

·-

\ ' I '·, ' I I I \ -: " \ : 

a - - - ...- ---.- ~ -- --.._---. 

f!J. Chec~ .or:- Lean:'ine,. ~ 1 

._, "' 
I •' 

Rttad 1he scenario.below. After making Yoll' answer selection, click SUBMIT 
to receive feedback on yo41 answer choice. ·"' ,., -

You bele1111 you are beirci discriminated against You file a c:omplairt and 
become involved in mediation. Can you stil file a formal complairt if you do 
not r.eactr'resoltAion ho':19h mediation? .. · · 

u a)Yes 

u b)No 

. ' 

' I~ 

• • • • • • • • 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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~ Check on Leaming ·i. 
' l "l..., 

Read the scenario below. After makir.;i }'Oii' answer semction, click SUBMIT 
to ~wt teed back on }'Oii' arawer choice. 

You lielM )OU are beir.;i discrimilllted against You file a complairi and 
beCofne ilMllYed in mediation. Can )OU slil f1le a brmal complaint if )OU do 
not reach resoUion trough mediation? 

·-
0 a)Yes 

(J b) No 

What Is Whistleblower Protection? 

I ~• : , I 4 • • • 

Yes, lha!'s cooect. 
Mediation allows 
to mairtain ',()ur 
rights and access to 
the traditional 
c0fl1llairt process if 
mediation does not 
resot.'e the issue. 

•.: l if '. I ' ' 
Federal emplCf)lees are protected against retaliation by their employing agencies for cisclosure of 
information Mis reasonablv believed to evidence violt:itions of law. IJlle. or regwmon: goss 
mismanagement; gross waste of funds; abuse of a"uthoriry, or a substantial and specific ctangar to 
health and safety. · ' " · · • 

; I • ' .. 1 \ .' 

Ar'lf disclostre that meets these conditions is protected if it is ma~ to the U.S. Office of Special 
Counsel (OSC) or NSF's Office of Inspector General (OIGr A disc~sure meeting these,conditjons 
made to arf)' other individual or organization is also protected u~ess disclosing the irtormatiori is 
specificalt-,t prohibited by law or required by Executive Order to be kept secret in the interest of 
national defense or the conduct of foreign ~airs . 

Federal law also prohibits OSC from revealing your identity without yCM consent, unless the OSC 
determines that it is necessary because of an imminent danger to ptillic health or safety, C/f an 
imminent violation of criminal law. NSF's OK; is also prohibited from revealing VCM identity without 
your consent, unless the OK; determines that such disclostre is unavoidable during the course of the 
investigation . 



\ ,, . . ·. . \ \ . 

Can You Challenge an Action Taken Against You that You 
Believe Is Retallatlon for Whistleblowlng? ·· 1

: • • • • 

ryou beieve that you have been thevicdm of 
1 whislleblower retalietion, you may file a witten complairt 

with the U.S. Ollice of Special Cooosel (See lhe OSC 
~e tjJp /~ osc gov) 

rlhe 8Clion taken against you IS dir~ appealable to 
the U.S. Merit Systems Protedlon Boa-d (MSPB) (e.g., 
tem'lnetion), you may file en appeal diredtfW#lthe 
MSPB in leu "going to the OSC COO&t the MSPB 
website (Wvlw.mspb ~for more 1rtorma11on. 

AlernatrM/. if you ere in e bargaining Lrit position you 
may be able to file t\ ~evance lllCler the Colec1ive 
Bargaining Ageemert Cortact yr:u lllion 
represett.aliw for more irtoonation 

\'I \ I : ' \ ,· I I • 

'I 

. ~- ---- -~------"'--- - - - ---

, . <!/J Check on Leaming t • • -. / ; : I. 

Reed h l<llfwio below. Aler mekl~ )W 1rwer ~ ckk 
Sl8llT ~ N<lliw feedbeck on )OIJ' arner choica. 

You aie i.wi~ dilaMes with )OIJ' s14*"1aor, ard an1 ~ 
at the most reoert perbn9 IC8 ratlr.i )00 receNad. You 
decide ~ irlorm NSF'1 Ollloa d hpec2>r Gene11l lhet )OIJ' 
114*"1aor II -W~ In g1011 mi111W11gtmtrt .,.. a groaa 
._.of flnil, Mn though )00 i.ve ro 19110n ~'beleYa tis 
ia NI. Se-.eral morh Illar, )OU ant l8l'llO'«I from NSF b 
poor perbmafl08. r )OU argue ht~. l9fll0'41 don wea 
re1aialon b wlistleblowi19, wll )01.1' rigl9 be proeectad : 
Ln:1ar .. Wli111abbwar Ar:fl 

v a)Yes 

u b) No 

• • • • • • • • • • • • • • • • • • • • • • • • 
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(!) b) No 

\'I "' j ·, '' I ~ 

. I J •• ' • _ ., J. ' 
' • • • • 1 riafs correct! The aiSwe.. is 

• ; 1 · • ·: , .) i "No.'. You are q>nsideredja 
v.tlist10bbwe.- oniv if ~u have a 
reasonable belief of.a 'fiolalion 
of law. rule, or regijlmon: (J'OS! 
mismaiagemert; gross waste 
of flllds; abuse cl llJlhorit'f. or 
a Slbstanlial and specific 
danger,to heallh and sat~. '1 
!his case, you dd not him a 
reasonable belief of 00{ 
Ylfongdoing on the pert cl yoor 
s~8Msor, so you are not 
considered a v.tiistleblower 
and yoo would not be ertided 
to the protection cl th& laws 
prohibiting retaiation against 
v.tlistlebbwe.-s. 

---- - --

Where Can You Get More lnfonnatlon? ;·~ :· 

')00 taYe ant questions or woUd 
0

lk• more irlO~UO.,h a~ ht No F~ Ad, please colaci .. 
NSF Ollce of Eq111I Oppor111ity Programs. · • · ' '· · : · · • · • 

.1·· I ., . 

~ P~na: 703-29;~ : 
@ E-m;;il:~go~ . 

I . i 
:::i ' r· 

, • ..,. \f._ I 

Cl) h Person: SlalJord l Room 2555 

I 
' . . \ 

·" 
~ . ' 

• I• 

' . 
'·· . 

mailto:eB0@nBf.gov


. \ ,, •., ' ', I\ 

-~ ~~~- ~~--~ ---~ - - - --

Can You Ask Questions Anonymously? 

Yes. r you have questions AflD ~TO REMAN 
ANONYMOUS, please contact !he OEOP at 703-292-
8020 and yr» anoopiity wil be protected. 

For a situation invoMng fraud, waste, or abuse th~you 
are not comfortable reporting directty because of some 
circumstance, !he NSF Office of !he klspector General 
mairtains an anOf'¥TlOUS holine at 1-800-428-2189. 

\ "I ', , I I \ , \ \ l ' 

Congratulations 

NSF is committed to creating a civerse worlcforce that can wor1< 
successfuty in an environment that is free from harassment and respectful 
of ht.man dignity. 

You have co~ted the No FEAR Act Aws-s Tnllnlng. Yol.I" 
co~tion will be doc:lnlented In your learning plan. You will also receive a 
certificate by emeil. 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 

(No FEAR Act) 
National Science Foundation 
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The National Science Foundation 
The Notification and Federal Employee Antidiscrimination 

And 
Retaliation Act of 2002 

("No FEAR Act") 

2012 ANALYSIS - Section 203(a)(7) 

A. Trend Analysis 

During Fiscal Year (FY) 2012, a total of 14 informal complaints were initiated. Of the informal 
complaints filed, one was voluntarily withdrawn, one was settled and one did not file a formal 
complaint. The remaining 11 informal complaints progressed through the administrative 
complaint process . 

During FY 2012, a total of 14 informal complaints were initiated, and 12 formal complaints were 
carried over from FY 2011 for a total of 26 active complaints (informal and formal). 1 Of the 14 
informal complaints filed in FY 2012, one was settled, one was withdrawn, and one did not file 
formal. The remaining 11 informal complaints progressed through the administrative complaint 
process and remained in inventory along with the 12 complaints carried over from FY 2011, in 
which six were closed, for a total of 17 complaints at the end of FY 2012 . 

There were no complaints filed under Title VI of the Civil Rights Act of 1964, as amended, and 
no complaints filed under Title IX of the Education Amendments of 1972, as amended. There 
was one complaint filed under Section 504 of the Rehabilitation Act of 1973 . 

B. Causal Analysis 

During fiscal years 2011 and 2012, there was an increase of four informal complaints. While 
NSF has not historically experienced a large number of complaints, the Office of Diversity and 
Inclusion (ODI), conducted an analysis of the informal complaints initiated in FY 2012 for 
potential trends and/or barriers. A review of the complaints showed two were filed from 
employees in the same unit, but in different divisions under different direct supervisors. There 
was an employee in another division who filed two formal complaints . 

C. Practical Knowledge Gained through Experience 

NSF is committed to equal employment opportunity (EEO) principles and practices in all of its 
management decisions and personnel activities. It is the goal of NSF to develop and retain a 
high-quality, diverse workforce that is representative of our nation's diversity. NSF believes that 
a culturally diverse environment promotes better communication, ideas, and trust between 
individuals. Therefore, NSF will continue its emphasis on attracting the best candidates from a 

1 Note that not all infonnal complaints progress to the fomial stage . 

1 



variety of sources, selecting ilnd advancing the best qualified employees based upon merit, 
training its managers and employees on their EEO rights and responsibilities, providing equal 
opportunities to all individuals, and providing a prompt, fair and impartial review and 
adjudication of any allegations of discrimination. · · · · 

D. Actions Plannedffaken to Improve Agency Complaint or Civil Rights Program 

During FY 2012, NSF' s noteYlerthy accomplishments include the. following: 

2 

! " 

o . ODI continued to update the Notification of Federal Employee Anti-discrimination and 
Retaliation Act (No FEAR Act) data.on its website: in accordance with the No FEAR Act 
of2002. 

: ' -::: 

o -ODI continued to be cognizant of the regulatory-requirements of timely prooessing 
complaints and.contiiiued:to s:trivein adhering•to this requirement. ODl has always had in 
place an efficient and expeditious process of employing contractor services for ODI 
investigations andiltemative dispute resolution (ADR), -and has re"instituted it5 Early 
Intervention Program resulting.in the.resolution of one complaint that could have resulted 
inanEEOfiling. '·:. :,,"•• '· 

o NSF continued its agency-wide distribution of,EEO and Hara5Slltlell.t Policy Statements 
signed by the Director and Deputy Director (policies are distributed annually:).•: All EEO 
and related brochures were updated and provided at all training sessions, which include: 

··.·EEO complaint brochure; the1Earlylntervention:Progranf,(EIP) brochure, Reasonable 
Accommodations brochure, Prevention of Sexual H&ras5merit and Diversity booklets, and 
Guide to Etiquette and Behavior for Communicating and Working with Individuals with 
Disabilities brochure. The relevarit documents.wete ats6 provided to employees' during 
the -complaint initial intake proeesS< ll:I F);: 2.012;0DJ also •devised a new brochuretm 
Alternative Dispute Resolution..· v .c ' 1 · • " , · . · · -'" 

:i ;';, 'J. L"-~ ,; ~·.,.)· .. ;·_~ 

o NSF continued to tegularly assess its practices· and policies to ensure .eompliance with 
EEO laws lln.d to a:void systemic barriers to EEO. •NSE continued i!S very succi:essful 
reasonable accommodations program that provides employees, applicants, visitors and 
panelists with disabilities with reasonable accommodations. In FY 2012, the Department 
of Defense Computer/Electronic A~commodation Program (CAP) provided 30 NSF 
·reasonable,accommodations, which is a decrease of 23.07%ifrom FY 2011. ·.Additionally, 
:tM total expenses incurred for reasonable accommodations from.-NSF's "centralized 

' fund"Jshowed a 14.63% increase from FY 201 l'.2 
• · · 

o ODI, in addition to the on-line training module, continued to conduct the No FEAR Act 
training.as part of the New Employee:;; Orientation (NEO). Employees were proVlded 

' ; ' ( .J ' 

CAP provides infonnation based on the number of accommodations, not the number of employees assisted. 

2 
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3 

information on their .rights under.the antidiscrimination and.whistleblowedaws.3 

Approximately 273 new employees r~ived this training during FY 2012.4 

o Devised a new web-based EEO course for managers and supervisors for implementatiOn .. 
in early FY 2013, which covers the following components: 

. '.' } ' ., ·_, i'' ' ' 
o Alternative dispute resolution and conflict resolution, with a focus on agency 

processes in place, how these process11s can assist in resolving conflicts/disputesin ·. 
their respective work environments, and effective communications. Training also 

, , . covered NSF' s intel:l.'.ention and facih tation. processes, designed to create a fotuln to 
·;address· and correct tension in the workplace; 

o EEO complaints process with a focus on the applicable laws and regulations, as well 
. 'as the manager's responsibilities during the informal,1formal,.and hearing processes, 

inclusive of cooperation with EEO officials during the EEO process; 
; (' ,' 

o Diversity, which foe.used on the manager's rokin ensuring the workplace.is inclusive 
c and free. from: all forms of discrimination, .harassment,.and retaliation, .as well as 

I • - ' 

consequences of unacceptable behavior; 

, , .o · Rehgious accommodation,. which jncluded a· discussion on the process1as well as 
., ,, · ·unduehardship;and. · ·• , '. , ,, .· 

'.a. Reasonable accommodation, .which ,also covered the1m1111ager'iS• role ·~the• process, 
: ,; confidentiality, and·undue hardship. 1 " , . ; :· l . " 

. ;1, '; ; '' 

o , NSF strategically integratechl!EO into the agency'.s1missi0Ji in which it. became one of the 
1 first feder'al agen.cies. to incorpOFate language into its. Strategic Plan that specifwally 
connects the goal of attaining model EEO status to specific criteria devised ~the Equal 
Employment Opportunity Commission (EEOC). This goal was also incorporated within 

· perform311c.e goals for imp!emei:itation .aB part of the Government Performance and' , 
Resutts Act{GPRA), in which the ODlDirector served as a Lieutenant. an,Gthe three 

· "measures identified were rrtet. ·, , .. · > ,,,.,. , .. ·.·.," 
' ~ J (1 ; 

o 'OD! revised its .EEO training materials for New Employee Orientation .(NEO), EEO 
. briefings for various offices at their request provided the framework for ,all supervisors 
and managers to be provided EEO training vJa a web-based module fol.lowed by live 
discussion sessions. Additionally., ODlprovided·wi,overview of its services .at every NSF 
Program Managers Seminar . 

o OD! continu11d it.s focus op. llSsisting the agency best achieve model EEO i>tatus by· · 
focusing on the following principles: demonstrated commitment to EEO from agency 

Moreover, in FY 2012, the NSF Director issued to all employees the agency's policy on "Understanding 
Prohibited Personnel Practices, Whistleblower Protections, and the Hatch Act:" 

A copy of the presentation offered in NEO appears at Enclosure 3 . 

3 



leadership; integration of EEO into the agency's strategic mission; management and 
program accoWltability; proactive prevention of Wllawful' discrimination; efficiency; and 
responsiveness and legal compliance, in which significant strides were made in . 
addressing the remaining actions necessary to successfully complete the Model EEO 
Agency checklist. 

o ODI continues its participation on The Department of Justice Interagency Working 
Group charged with Title VI initiatives. 

o ODI reestablished its participation on The Department of Justice Interagency Working 
Group charged with Title IX compliance issues. 

o ODI established its participation in the White House Initiative on Title IX. 

o Revised and implemented a webpage and a brochure detailing NSF' s compliance 
responsibilities Wlder Title IX of the Education Amendments of 1972. 

o ODI continued development of its first Title IX Compliance Review Plan, which lays the 
framework for NSF' s compliance review program. 

o NSF continued to emphasize its Strategic Plan, 2006--2012, which focused on the 
agency's commitment to diversity and to its workforce in its goal of"Learning - cultivate 
a world-class, broadly inclusive science and engineering workforce, and expand the 
scientific literacy of all citizens" as well as in its internally focused goal of"Stewardship 
- support excellence in science and engineering research and education through a capable 
and responsive organization." 

o Assisted in drafting and implementing NSF's first Diversity and Inclusion Strategic Plan. 

o The Equal OpportWlity Liaisons (EOL) remained actively involved in the ODI's strategic 
planning initiatives. 

o The Language Access Working Group (LAWG) continues to guide NSF with its limited 
English proficiency goals. 

o NSF's various directorates and offices actively participated in eight Special Emphasis 
Programs and a series of Diversity Dialogue Series that were held throughout the year in 
which they co-sponsored events, recommended guest speakers, moderated the programs, 
or introduced the guest speakers. 

o ODI increased its active partnership with Human Resources and the Office of General 
CoWlsel through monthly meetings. The purpose of these meetings is to allow better 
communication between offices and the resolution of issues of common purpose. 

4 
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o ·ODI's website was updated during FY 2012 to make·it more accessible to'intemal and 
external customers as well as improved its communication with its customers to better 
serve them througb enbanced communication and face-to-face.involvement. 

'.i ' 
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Report to Congress 
Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 

(No FEAR Act) 
National Science Foundation 

For Period Covering October 1, 2011 , to September 30, 2012 

TAB3 

• T-3: No FEAR Act Awareness Training FY 2012 (Live training) 

. -P.-
• • • • • • 
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- _ .... .. . . . Objectl .. es ---··· - · 
-'. ,.. ~ . 

.:.:r ! . • " ,. 

. ... 

• To describe the NSF Policy~~()~ ~qu_al Opportunity and 
• • r- i ... .:I ....... Diversity,· /·~.!"">::-: ~ .... _ · ~- ~: .. ~ ' ,. ""' .. - . : 

. ."<""";. • • • - ;" .. . -
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• To provide a summary of anti~·discrimination laws; 

-
'· ." To describe .empfoy.~e 'right~'iind~tWhi~tl~bIOwer1aWS :~m:d · 

the process to pursue a whistleblower complaint; and 
r .. - ., ..,,. •' - .. .._. .. i ~ . ·. ... 

• To provide information about the services provided by ODI. 
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····························-( ••••••••• 
NSF Policy on Equal Opportunity 

and Diversity 

"It is the policy of the National Science Foundation (NSF) to 
ensure equal opportunity in all phases of employment, delivery 
of services, and administering of grants and contracts. NSF 
will maintain an env~9JW+eq_t.f9i. ~JI o~ur ~mployees and 
customers that is free-1rt>in pr6Tulhfted··ttiscrimination and 
ha~~s~ment.~bas~e~ ptn!aP~t colo~~~rf!tgio~, -~~~~-~r;~(~n-~I.u4~~s .. : ··.: 
sexual liaras~m~rit~~ana af~criiiw.natiO-rl base·d oh ~pre'gtiahcy); r ). 

sexual orientation, disability, age, national origin, and 
protected genetic information. Individuals are protected from 
retaliation for exercising their rights under anti-discrimination 
laws." 

C£t~ 6t-..t1
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What Are the Federal Laws & Regulations? 

Title VII: Prohibits employment discrimination on the bases of race, color,. religion, gender (includes sexual 
harassment and pregnancy discrimination),. national on gin, and retaliation~ 

Americans with Disabilities Act (ADA) and Rehabilitation Act: Prohibit employment discrimination against 
qualified individuals with disabilities. 

Age Discrimination in Emplo~nt Act: Prohibits emploY11}ent discrimination based on age of individuals -'• ,. l" -~ f'. ';"" - · , ii- • • . -· - . , ..,, ~-. .... ..... --: ~ • -";f 

Who are 40 Or 01}1~· • ~ ~: Jo• :t • . . .,. . .- !i •. r: _,. ;.: ~- ' ...a ;.,. • ~ ).; ,~ \ r ' ~ I' . . • -< .._. 
~~·- , , .. "'- ,. i . _ ...... - ~-- ............ ~- :':_.;'· - ~.' .'! . ':.'! ./,' , '· • . ..... : . ·"' ....... ~: ... ~. 

• - .. • -.r ~l ... .. ,,. ~ ' "' .. .... • • . -- ""' • ,. ....... ... ., ,. :v ·~ --
~ \-r t •• .... ..~ 

Title VI: Prohibits discrimination on the bases of race, coloI, and national origin in p1ograms and activities 
receiving Federal finantiai·a8~id~&4 ~ ~ · .. ~1 ~ ~:t : j .i~ ~ ... ~ · ~ ( ~ i~ , · "· · ~ .... ~ ... , . ~ - ""'lt-:f t~. . ""+ "'il.~ ..... ._.... . ~ •• ~-" <IC ' t: 

~ ... .._-c-~ ""' - .i 

Title IX: Prohibits discrimination on the basis of gender in educational programs or activities receiving 
Federal assistance. 

Age Discrimination Act of 1975: Prohibits discrimination on the basis of age in programs or activities 
receiving Federal financial assistance. 

Section 504 of the Rehabilitation Act of 1973: Prohibits discrimination in employment on the basis of 
" ......, • - __. - ~ ... ~ ~ _,... ·- -.. ~ -. - W'I-" ,. • - ~ • - ... rr- · 

disability under any program or acti~ity that-receives Federal financial assistance . . · -- - ·-<-·'{-· ~.,.. - - --·;· · ··: • ; - , -"" • ~-L· 
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What Are the Federal Laws & Regulations? 

• 

• 

• 

Equal Pay Act: Prohibits gender-based wage discrimination in the work environment 

Notification and Federal Employee Antidiscrimination and Retaliation Act (No FEAR): 1) 
holds Federal agencies accountable for antidiscrimination & whistleblower protection law 
violations, and 2) requires Federal agencies to infonn individuals of their rights and protections 
under Federal laws. . . . ,,. ,. ~·-··:r "1 I:.'! :·L' ~ ~- _ _.,. . _ . .::_ .-, . .. 

·.... f1 ~ • ! -- P 'i? ~ re. r ~ t. ,: ,. .,.. - :::. . · :: ,...., • ~·· ~~ t -. •. ,~ 

Title II - Genetic InfOrmjtiOn~oiHliscrbainatidn' Acfof12008·t<;INA:)': prohibits genetic 
information discrimination in employment. Under Title II of GINA, it is illegal to discriminate 
against employees or epJ)liCant$ be~e~<t,f$¢q~e:if!f6;piati~rt: ff~tle p JS! GINA prohibits the use 
of genetic information hi nihlang empl6yment d~cisions~ restricts employers and other entities 
covered by Title II (employment agencies, labor organizations and joint labor-management training 
and apprenticeship programs - ref erred to as "covered entities") from requesting, requiring or 
purchasing genetic information, and strictly limits the disclosure of genetic information. 

'II • •• '• .n. "~ ~ ~ .,...,._~CA~~·~ ... ""'liiiitC'• ·........:...-~"'V ~· i::N""'" .._t':~ ..:.I". ~~.rJ • -""'~•• .. -- ..._.,. ............ 
• • - ... ~ .... • : ....,.... ·~ , ,_.. .. •"91\A'r. :: .·~·:-.... " ..... _T' •• - "" ;.:~ • .. _ . _ ... , ..... ~"'-=:! • • ";"_ ... .:.. ~i;. ..-·f .. ')I ... . -.,. ~ ' . "':..... .;..:--- •• - ·~ ~ t .. -: .j..-1' • :<I # 
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What are Employee Rights under 
Whistleblower Protection Laws? 

.. ..- • - ! .: .. ; • • , • .. • t: ~. ' 
¥ • 

~ "'\ • .r , -. - ' 'T .. . • • . 
~ ) 

. . . 
_J .: 

J 

. . 

p·~d~raJ-e~ploY~~s .ar~' J?~~t~,cie~ ,~gaj~st_ r~~~H~~~~ri for 
disclosure <?f informa~i91l.1that: ,.~ ~i~~~~)~ably bel_iey.e9 to 
evidence violations o·rraW, ·ru1e~ or reguration; gross 
mismanagement; gross waste of funds; abuse of authority; 
or a substantialJ and) spe.~lfic-·dartgei! to health and safety, 
unless··uisclosure·of such~iQfoln1ation · is · sp~cifically _ ~ , 
prohibited.·by law ·~nd~·requited by; Executiv~ order to be 

. kept secret--in the~ interestjof national d~fense·-or· the 
conduct off oreign affairs. 

- - .. ..... - "" .. ... 
... - ":' . .. .. . , .. ·:..: . 

- ' ~ • • 4 : ., • ~ ,.. r _.,,,/•;.• ': • ~~ ~;., .. "'" • - ..,. .,... • ~~ ·' Ji .; :.~ •., :~ } I ~- : ' "': •1 ~-- 1.:' a " f' 

." • '. .. • • • : ,. . r .: ..... "•· ~-.,: :.c... , • ~ ... ~ .J r ·i • ,.. . ·. ~ ·~ . 
• • • • • .• ' ·to ~,. ~ "' \ ._ _._ •# '\ \l J• ·c~,..;...., " t t . ·~ ' _. .,+ ~ ... · • •' 
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•••••••••••••••••••••••••••••••• ••••••••• 
What is·the Process for Pursuing a 

Whistlebl wer Complaint? 

. ,. .: ·•· " ..... ~ f ,~- "' ~ ... , "" • - i "'t : ~ '? ~ 
- . .. \ 'l_ • • ~ ~· -h ~ ; - t 

"J .. ·.. • 

• I~f-your-believe that :·you'hav~ been the,..victim,of.a ... ~ 
whistleblower:retaliati<in:;. ryoU-ntay. ·fi1e~-a·-writterr ~ ~-- . c ~ • • .-•• 

complaint .with :the :U ~S~~ Qf.fi~e ~of Special' CQUnsel.: See 
the iOSC website: httj>f//www.~osc-.gov :-,_ ~> · ·: :i·~ .--~ -J.:.r ~--· .. 
r .. · ~"" . · .,.. # • • : • .,) ... .- .......... ·~ ~- ~ """· . t _,.. .. -~ '" ' \ 4 ' ... , r ~ , . • ~~ .- • ·· . • · •· 

~ ,t · • • • "' t: t ,! ~ ., ~ ~ ' ' I • t 4 ' .. I '\ ti 'J ' . ;,ii It ... ' ,. \ • ' 

\, '"'- • .._'\ ~ ~ • '~ ..,. . " ; l-. - " e ' " "' ' - ~ :--v .. . -'* .. , ~ - • : • . 1 ·... . ~ .. •· -.... .-J "~ 41, • • 

... "" .. - - . .,. ... ... . ~ ·~ r ,,... . ,. .. ) - . . . :· - . ~ ..... . ,,.... - .. . .::.> ~ -- ~ 

• J\lteTiiatiVeiY ~ if YOJ ;~~·fn. ~·t:;~~g~i#ifli ti!}l(PO~hi~~' you 
~ay file a~ grievanc~ unaer~~~e .. Goll~.ctj~e B~rg~iJi!;ng . 
Agreement (C·B.A). You must abide b)/ the .timeli.ries :. 
outlined in the CBA. Please contact your union 

- . " ! representative. . . --... ~ ._., ,.. ·- ..1~ - .; ... •. r - - - •• • ..... - _. ~ - ~- - , _ - .:_ • ·.~.' - : -: 

._., ... ' , ~ 

'\SI·'' I . • I 

' I. 
~----

~ ,. ~- ,.. • 4;- " ... t • .. - • • ti .... , •• '. - ,,. 

·.- ~ · .... -- .: ~:. ·_> -'~.;-;:~-r -~ .. r::"::-.~_.-:e-: ·{·{;._ :.;· ~ .' · .". ·~ ~ < ' .. - ~3 . ·:_. 
.. 'I ) - ... • 

~ - : , .' ·- :, : - ":: ; · > T · · -:: · . . : ·· · • · · . .· ; . 1 o 
J~X'rf>!'~? -----.. _ ...... - .. --. ...... -- -.. -. ----..... -. ___ ..._...._ __ _ 

http://wWw.osc.gov


. .. 
.. . 

.. - " ~ .. ,. · -,:- - J' W" ,.- , ..... -- - ':' .. 

Resources 

U.S. Office of Special Counsel 
http://www.osc.gov/ 

No Fear Act Notice 
' 

http :flrtW'fi~ risJ.g'ov /bdlcfe6/h6tear1np1ice:Tsp~f ~ 
(, !'ft. . . • -- • 

No Fear Act Data 
http://www.nsf.gov/od/oeo/nofear/data.jsp 

""11"' .r .. - .. ~. ~ w~ ~ ... _.._., •• ~~~-,,- -1!.r•·•·· ~ -:.;..-.,-: p . - ..... ~ ~~~ .............. :a.; .. ......... ..... - "' «-- · •- .·,. 
,.. --:.-~ -- _s.· <::...,_ ... .. ~ .. .: !' ~'C-·: .. . . ; .. .: . ....... .. __ ..... i ,.,..-!~ ... ;.-'- ~'e.::;·t~::; '"'- ..... -~. " :.:t.~·:_·~.-~ -::.1 . ..;,~ ... ·,~; ·• "~-:-:::"!':1~ .. •· .. ,~ .. \_- ... _-.. ~- -.r~ ,..-. .-·~:re · 'l'' .. ~ :r~·-• ···-• ..r-~ .... ~ . -. 

Cet~ 
11 6.y~ ------------------------------------y viscl'l'7 
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http://www.osc.gov/
http://www
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-- - ... . - . .,. 

Who Does DI Serve? 
. ' 

; \ a' .• 
4 

.... -.... ~ r f_ - 1 • Q '1~ I· ..... ":" 4 ,..- ..... ., 11 4 : • • .. . .. 

' - . : "?°" l .. l" \ ~ •i ' fi . .. .... , -- . .• t: > • :- • ~ 

• NSF effiPlOyee~ ~d contractors (current and former); 
=·· . 

.. A >. 

.,."f~r \ ,,,_,., '-1 :"' • ,.("'"!""" -.. .- : ,. .,. · ~ .. ~-, 

• A:pplicants for employment.a at NSF;~ .:/ : ["_. ;:.~ 
l. ,,,. ., """'l .. ,., ,ti' f l ., '{ .. " ' ~ ... 6\ ."!" ~ . ... . .. 
~. :· -~,) ·'-. \ ) l -~ ~ · 1 ·.} .. : ~ ... \.. -. . . . . ' 

I " -
' ,,-, .rA ! . .. ·. r _,.. ....... ... • ... ~ . '~~-r - ," e - ,.:- r ) ~- .. no';" .. )ff' · •' 1 r :r l ~ j': ... : ;r, :: ,,. .- ' .. ., ...... -· ... ,-. ·'" .-- - · .... 
- . .; ... ·.. . . ~ .... _. . .. :; j i.. . ~- ~ ... ·! .. , r ·- ... • = "! • '"".· ;. : : _· J "' .., . ' : ! . .. 1 , - ~ .... .. ) ~ .. ... · .. "- ·' . ... .. - J , 
• . ti ., ~ : • • . • 

• Panelists, fl,dyisocy {~ommi~f:Jn.yl)J.pers, attendees of workshops 
at NSf, ~4 oth~r Yi~Ltor~ i((q~4~cg~g ~wsine~8-: al NSF.~ ~d , . 

-· : ~ ~ .. _: , _. .. ! _. . .e .. ..,.. . -,- . ~ ., ....... -:-: ""'·1 ~ .. _.. -:_.1. -"\ of • ... -~ ·.-1 If" :. • • : • - • 

' , . 

• Individuals at universities and other institutions that receive 
,, Federat ·filnds· frorrf.NSF.i__~:'---=~,;~ ::-· ;;~: ~ ~) ' ~J._;~,?q.r-r:~ -··.\~ ~J 

• .. • ......... ~ ... '-- ~~-- -r-llr- 1r .,. ..... -~... • ... ""tl':.J.....,..... :...~ -JJ"lt:: .,.. "" ..,, ·· ~ · ~ --,-~ -~-..t~ .. ~.... ~" • • ~- ~ - ... 

:. ."'- - " ·. ~:-~.-. • . . .,.!) .. , l'.~:- i'-.. -::-... .,~/~·., ~· .":'i·.: .. f::.'~ ;-:..·;!..;:~ ~~ ·~/~--: ·,:· ..... !-~·~P""~~,-:J?':r·~, ··.:.."" • .:_::. ~- .:'Y""-· :r: .... .r· t.- - ......... := _,~ ..... :··-,,• :-: ;~ ·~ot:-\"~.~ .. ·f~•#"'"'" .. ~·-r : . ~ .. 

. .. ',. f' :~ ~ ~ - ~ .:~-' .. :::c 
c;' • • , 

........ 
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•••••••••••••••••••••••••••••••• • ••••••• 
"" ... 

What Services Does ODI Provide? 

• 

7

Re~1sonable ·acconirliodations for persons with 
.· !d'fsabtiities·· ' :~· . : .:". : ·. ~- . u:::'. :.-.··,:. ~- .~~ ~ -~ ~- ·:~::: ~~ .. -· .. ·.:: .. _ 

' 
• Counseling and f~cilitative ,.ef(o$,.,1to:'Y~t:d . t.e;SoltJtion 

• • • • ,... • ,. .., • • .. _. .• ·...._ : l ~ .•• • t • I ' "' .,4 . ... I' ~ ,- .. • . .. _. • • .c. d . . . . l •. . . i7 .• • 
1 

. 

ior· 1scr1m1nat1on. CPJll}1 .Jllnt~;.J. · -~ · ~ . r ~ : ~ ~ - . , :. -.. ~ • • • : _:: ~" ~ ~ ; .~ -'~.: . ~ • • . :·: 
.. • ' - l 

• Processing complaints of discrimination (employees/ 
\ ' • .. .r • • • -~ • .. ; • • • - ,,. • .• .. 1 t - ... ·.r- 1'.. • 

applicants and thdse -·related/(o NSF-funded projects); 
and 

• ., • .,. .• . • . - . . q~ . 
·'-- , .. ; :J .. • - , ) .. ... • J - ~ - " 

...... ,-, . : . ~ . .. - . ~ ~ ~ f ' J ~ - ~ 
~ ........ ...: 4 ..... - . 1 ~.Ji f .. J <# . . 

. ... - • ..: ~ -. • - ,n. • • . ,. .:-:- • ., ~ · ,,., ... 0 • 

' .. ........ ,..,... "\ -- .. . '1 . ion - • .,, -Ill 

f • -
~ ""· 

"'..... -
~ -- . " 

.. 
~ •• • J • 
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.. .. ... 
. 
~-

Reasonable Accommodations for e rson s with Disabilities 

• Under theJFede:r;al laws and ,regulations, agencies must provide reasonable 
accomm~datiorts' {o individuafs \.vith impairments that substantially limit a 
major life ac~vi!Y ,(e.g.;-seeing, .h~;-~%". learnin~\'Si~ing, standing, working, 
etc.). · '" .. , · 
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• : In addition to employees, NSF provides reasonable accommodations to 
panelists, advisory committee members, NSF-hosted workshop attendees, 
and ot~er indivic!l:!~ls cqndl!~iJl&_~~qsffi.es~ wj!h NSf .. _ / .. _ .. {' . ; i ;:· -~ :j .- ~ 

- • \ • . ' -,..; • t ' ;• .... .. _ - ._,,.""" ... ,,,, ... ·• ._ <- .. ~ • ~ t i . .: " -i ~ t:' '.... ........J ' " .•. :-.. ,. 
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• R~gµests _are kept c~~fi4en~~~ !1~~~4ion_.t~l_e~q-119::-~o~. .. !-- , . . .. L., ~ : ; :: 
~- "" -. ' ... • '"' :• •"' • _, • • .. ...:, ....... .t -4~ .. e .. _ _, - ! ~ ... .. ' ~ \i ~- ~ " ' ' ~ ~ # o • • oll • i ... ~·,. I ,._, ' "': j l , ~ ' ,.,# .,. • ~ • • 

' l ' • WI ... -

• ~~di cal docu~en~~ion m~y.be req~.i~~d. -, . _ •.. _ .. .. f' ,.. • . :-- • ., • , · . .. • = : ~ •" 
\ • I • • .. _ii ' - . : . t • . • . '1 • .::. • • • ~ i J ' ...,.' . ..., .. .... • ... • ... I .. .~ - .. .•-! - .. "' ~ • • ,. - ... i : ~ - :"! • ~ ~ .. ... , ; ~ 

• Reasonable accommodati~ns are pro.cessed thfough ODI~ 

. . ~. ~ . ·Re~~p.~a~le ~cc~o4_at-iop,s .are.cent~allyfundedt~oug~_ ODL 

• c;9i:itact OpI for all reasonable ac~9pipi99!lt~Q~ iss~~s/r~9ue~ts. 
till~ . . . . . ' . ;." . . . . . 
y Di.mw~rr 
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traditional,disc~iajp.a.tj,gn.,~gmpJaipt process or a 
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proces~ call~d AJ~~p1ati:y~ Pi~pµte Resolution. 
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Employee Discrimination Complaints 

Traditional Discrimination Complaint Process 
• Informal Stage involves counseling 
• Formal Stage involves investigation, EEOC hearing or 'decision on the 

merits,' and civil action in Federal Court 
• Timelines for each stage of process are outlined in regulations 
• Outcome is a matter of public record 

~, . ~ .1 ~ ~ :_ .. " ~ ... : ·:. : . l .. , ., \;.... . , :, .. ........ .. t - ~ .. ·1 , '" ":;, • j · ~ ~ ~ ~ .. .. :- : ~ ~·- • ~-- .• r ~ ~ ·. ·., .. ~ .. . ", · ... - .l 
. ~ • -.. ~ •. - 1 -'r "' ... ~ J t ") fl l .. "' .... ' :. ' • ' ) .. c ' 

~ L ... .... ... 1 4''-o; .... 4 .. • ,- • 0 • o ~ ... .. ' , • 

• i Alternative Dispute Resolution· .~ , ·~ -.. : 
'-· .. : ~ · ~. -: ·'• ~ ~· .,EmphasiS .on· mediaHoll'to ~rotilo~· thdtqalty ~gt.eeible resolution~ t · \. 

' . .... ' . .:.: 
• ADR may,,be added to traditional complaint process .··" 

·<i ~ ··~:~ •• Outcome i~-~o~fidenfiai,' baseci . o~ ~d tb t~0~·- · __ s ~--~ ·:; ·~ -~ i :_ ~·· ~·- · ~ '1 ~ ~ 

• Early Intervention 

_ . ~ .. .. ·· ·~-:. ~ .... .. 1~e pla~e ~bef~~e a~. ir~f~~l: C?lll.JJ.l~il!~ js_.fi,~~- . . . . -_ .. : ::· :~--_¥~·~·;:_~ ._. __ :~. 
• The goal is to resolve EEO and work-related issues at the lowest level 
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D~scr•mination .~~~pl'i~~s .~r9.~·-External · ";:: 
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• As awardees, institutions;are required to; comply··with Federal 
anti-discrimination laws. ·· · :_;,- ·: ~:·~ ·'. ' .. .. :. · l ' 

• NSF staff 'should forward·-td:.:on1·· tl1sc;riiriinaiioh complaints 
t ~ I • • ",-,' •:" { •' • 

r~lated to NSF funded projects. 
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~ Advise coniplai'nant t~fpritsue instifution's1
( e.gt ,," col~te·ge or 
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Provide informatt9P.-.~.f, ~.ow.p!a~~nt _wi~hes to pursue 
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• Programs -~ere ~tablished to assist agencies in assuring that equal opportunity is 

pdredsent i~ .aid~ l as~ep1~ ~of~~~1?\¥~~?:tr.~~q .. ~~~~ ~~~f~_Yf 7s~t.~ps ~~. p~~g. ~~~~~ ~? 
a ress·un er-representation. · . · · · · , .. · · " 

• Programs seI"Ve as a prHnaf~i thethdd~6rnliiihfightlng!~H.e 'ag~n~Y'~ dfvbislef·artd 
• I,lclusion, 

• Program'~ enacted via Executive Orders signed by the President of the United 
States. t ~ . ~')I . - l . , . . -; :-l ! ,-; . . ~ - I' r )." 

• .. , Ariiiilal si)eclaf Einplias.is bb~eiVallces: , 
,, . ...ia, January~ ; .. ;· ; r. . nr: ·Marlln:tiitlier~:King,: Yi :Biithdij · :·_"}, ;; --.. : ~ ~-~ :·~ J .. 
- February National Black History Month 

· ~ ~ March · ~ ; i ~ '- ·· : -~-~National Women's History Month 
,_ - ... Ma~, : r~ -"~- ~- ~ d~ : ~; · ;(~~-ational Asian P~cifi~ Americarl.-~nth ~ % • t ••.. --~ : -- • .. · 

- .. August . ...-,,. _)Vom~n's Equality Day . .,_ ·~ .. ___ ~ ··& ,. r.. - . " 

- ·;~Sept. 15-0ct. 15) .... __ -·National Hispanic· H~ritage Month ", ... · -· ·~:;r~_L · · 

- October ~a,ienalDiS8tiility ·;Employment Awareness Month 
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Diversity Management (cont.) 

• Training for NSF Employees 
New employee orientation 
Diversity management training seminar for managers and supervisors 
Inf<;>~ation at Program Management-Seminar. (Boot1 Camp) . . 

·- -

No FEAR Act (This session certifies participants for No FEAR Act training. 
Two-yr refreshe~ .i_s .reql!~~.4 ·.~J~e.~~u_gh LearnNSF) 
Sexual harassment (online-through LearnNSF) 

• ~a1:S!?· 1!a~P~?g UP;C?J) 11lQ~eJ~~ ;; :o' ·. ,. •>" ,; i ' { .·,: . .. ~ t ; ' , ..<. 

Analysis of NSF workforce demographics 
Excirii)nation of ·rei'e\tarit NSF-j>olf cies, practices, and procedures 
Identification of ways to help 

./ ensute .. t1ie ·Nsf\Work:envtronment2is free of harassment and 
discrimination 

./ promote diversity in the NSF workforce 
- · ... · ~-- · -· ~ ;: '~V-~- provide reasonable accommodations 

. .- ' 
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ODI Staff and Contact Information 

Director 
Claudia Postell, Esq. 

ODI Staff 
Rhonda Davis, Senior Advisor 
Pamela Smith, Staff Associate 

Terri Sisley, EEO Complaints Manager 
Shawn Murray, Disability Program Manager 

Vacant, Special Emphasis Manager 
Jodi Ferrell, Administrative Assistant 

· Contact Information: 
Stafford I, Room 255 South 

(703) 292-8020 
eeo@nsf.gov 
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National Transportation Safety Board 

Office of the Chainnan 

The Honorable Jacqueline A. Berri(:n 
Chair 
US Equal Employment Opportunity Commission 
131 M Street, N.E. 
Washington, DC 20507 

Dear Madam Chair: 

Washington, DC 20594 

AUG 1 3 2013 

Section 203 of Public Law 107-174, the Notification and Federal Employee 
Antidiscrimination and Retaliation Act (No FEAR Act), requires each agency to file an annual 
report to Congress, the Equal Employment Opportunity Commission, and the Attorney General, 
addressing steps to make federal agencies more accountable for prohibited personnel practices. 
Enclosed is a copy of the National Transportation Safety Board's fiscal year 2012 annual report. 

Please do not hesitate to contact me should you need additional information or have any 
questions concerning this report. 

Enclosure 

201300893 

ersman 
Acting Chairman 
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NATIONAL TRA:NSPORTATION SAFETY BOARD 

-~ : .... -.__ . ' 

. . 
. . 

Fiscal Year 2012 

Annual Report on 
the Notification and Federal Employee Antidiscrimination 

and Retaliation Act of 2002 
P.L. 107-174 

Prepared by 
Office of Equal Employment, Opportunity, 

Diversity, and Inclusion 
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I. Introduction 
Section 203 of the Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 (No FEAR Act) 
requires Federal agencies to submit an annual report to the Speaker of the House of Representatives, the President pro 
tempore of the Senate, the Committee on Governmental Affairs of the Senate, the Committee on Government Reform of the 
House of Representatives, each committee of Congress with jurisdiction relating to the agency, the Attorney General, and the 
Equal Employment Opportunity Commission.1 The National Transportation Safety Board (NTSB) submits this report to 
satisfy the No FEAR Act requirements. 

II. Civil Cases Filed 
Section 203(a)(l) of the No FEAR Act requires that agencies include in their annual report the number of cases arising under 
each of the respective provisions of law covered by paragraphs (I) and (2) of section 20I(a), in which discrimination on the 
part of such agency was alleged; the status of disposition of these cases; and the amount of money the agency was required to 
reimburse under section 201. During fiscal year (FY) 2012, the NTSB had no cases in Federal court that were resolved under 
the various laws covered in the No FEAR Act. 

III. Reimbursement to the Judgment Fund 
On May I 0, 2006, the Office of Personnel Management (OPM) published final regulations in the Federal Register clarifying 
the agency reimbursement provisions of Title II of the No FEAR Act. These regulations, among other things, state that the 
Federal Management Service, U.S. Department of the Treasury (FMS) will provide notice to an agency's chief financial 
officer within 15 business days after payment from the Judgment Fund. The agency is required to reimburse the Judgment 
Fund within 45 business days after receiving the notice from FMS or must contact FMS in writing to make arrangements for 
reimbursement. The NTSB has interpreted the reimbursement requirement as referring to the number of discrimination 
cases for which the Judgment Fund was charged on behalf of the agency. From October I, 2011, through 
September 30, 2012, there were no new Federal court discrimination cases filed. 

IV. Disciplinary Actions 
Section 203(a)(4) of the No FEAR Act requires that agencies include in their annual report "the number of employees 
disciplined for discrimination, retaliation, harassment, or any other infraction of any provision of law referred to in 
paragraph(!)." Section 203(aXI) requires that agencies report "the number of cases arising under each of the respective 
provisions of law covered by paragraphs (I) and (2) of section 20l(a) in which discrimination on the part of such agency was 
alleged. As noted above, during the period of October I, 2011, through September 30, 2012, there were no Federal court 
discrimination cases that resulted in payments from the Judgment Fund. 

V. Final Year-End Data Posted under Section 301(c)(l)(B) 
The final year-end data posted pursuant to Section 30l(c)(IXB) of the No FEAR Act is included in our current No FEAR Act 
data in Appendix 4. 

VI. Policy Description on Disciplinary Actions 
Section 203(a)(6) of the No FEAR Act requires that agencies include in their annual report a detailed description of the 
policy implemented by the agency relating to disciplinary actions imposed against a Federal employee who discriminated 
against any individual in violation of any of the laws cited under section 20l(a)(l) or (2), or committed another prohibited 
personnel practice that was revealed in the investigation of a complaint alleging a violation of any of the laws cited under 
section 20l(a)(l) or (2). Further, the Act requires that the Federal agency report on the number of employees who were 
disciplined in accordance with the policy and the specific nature of the disciplinary action taken. 

As shown in the NTSB Table of Penalties, employees may be subject to disciplinary action up to and including removal for 
engaging in any prohibited personnel practice, including discrimination because of race, age, sex, color, national origin, 
religion, disability, or reprisal (see Appendix 2). In addition, the following two policy statements issued by the Chairman 
reinforce the NTSB' s commitment to establish a workplace free from discrimination, harassment, and retaliation: the "NTSB 

1The Office of Personnel Management (OPM) issued regulations on the reporting and best practices requirements of Title II of the No FEAR Act in 
December 2006 (See Title 5 Code of Federal Regulations (CFR) Part 724). 
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Anti-Harassment Policy" (see Appendix 3) and 1the "NTSB Equal Employment Opportunity Policy" (see Appendix 3). These 
zero-tolerance policies emphasize that employ,ees who engage in discriminatory behavior will be subject to appropriate 
disciplinary action. To date, no employees have been disciplined for violating these policies. 

VII. Analysis of Trends, Causal Analysis, and Practical Knowledge Gained through Experience 
Section 203(a)(7) of the No FEAR Act requires that agencies undertake "an examination of trends, causal analysis, practical 
knowledge gained through experience and any actions planned or taken to improve complaint or civil rights programs of the 
agency." 

Since the effective date of the No FEAR Act, three court cases have been filed against the agency that resulted in judgments, 
awards, and/or compromise settlements paid by the Judgment Fund on behalf of the NTSB. 

From the beginning of FY 2005 to the end of FY 2012, the number of administrative Equal Employment Opportunity (EEO) 
complaints filed at the NTSB has decreased, and a review of this data reveals that the bases and issues mentioned in the 
complaints declined significantly as well. The Office of Equal Employment Opportunity, Diversity, and Inclusion (EEODI) 
has performed an analysis of complaints and concluded that there were no themes or patterns evident to suggest that 
structural or institutional problems affect the number, issue, or basis of complaints filed at the NTSB. However, the NTSl3 
recognizes that providing appropriate training to managers and supervisors is critical in resolving workplace conflicts before 
they become formal EEO complaints. In this regard, we conducted agency-wide diversity awareness webinars (through 
Franklin Covey) in FY 2012. Mandatory "limiting harassment" online training (through Keystone Learning) was also custom 
designed and launched agency wide in FY 2012. In addition, No FEAR Act online training was provided to all current 
employees and new hires. The 2013 online No FEAR course training biennial cycle is scheduled to re-launch agency wide. in 
August 2013. 

In January 2010, the NTSB Chairman established a diversity task force, comprised of a cross-section of volunteers from the 
NTSB staff to examine diversity-related issues at the NTSB. The task force developed several recommendations that focused 
on recruitment, retention, and cultural awareness training. The resulting report was comprehensive and included 
recommendations that were focused on increasing the diversity within the agency and enhancing the overall working 
environment for all NTSB employees. In October 20 lO, the Managing Director formed the Diversity Implementation Action 
Team (DIA T) to lead long-term efforts in implementing the recommendations made by the Diversity Task Force. To date, 
progress has been made toward integrating diversity and inclusion as a daily practice at the NTSB. DIA T completed the 
majority of the tasks identified in the Diversity Task Force Action Plan to close out the original recommendations, which 
institutionalized diversity and inclusion within the entire NTSB organizational culture, now and for many years to come. 

In 2012, the NTSB Diversity Inclusion Advisory Committee (DIAC), comprised of a cross-section of representatives from 
each office at the NTSB, was established to assist in supporting the implementation of diversity and inclusion practices 
within the agency. This long-term agency strategy demonstrated senior management's commitment to ensuring that an 
engaged and inclusive environment is maintained at the NTSB. In addition, the NTSB adopted agency core values of 
transparency, accountability, integrity, diversity, and inclusion. 

In March 2012, the NTSB EEODI Director was certified to teach a "Civil Treatment" course to NTSB managers and 
employees. Civil Treatment training, presented by Employment Learning Innovations, Inc. (ELI), provides supervisors and 
managers with the skills they need to manage fairly and legally in today's changing workforce. ELI takes complex legal 
standards and translates them into simple guidelines for consistent professional behavior. Civil Treatment workshops are 
scheduled to be deployed in FY 2013. 

VIII. Adjustment to Budget 
Section 203(a)(8) of the No FEAR Act requires that agencies include in their annual report to Congress information about 
"any adjustment" (to the extent the adjustm~:nt can be ascertained in the budget of the agency) to comply with the 
requirements under section 201. As mentioned earlier, there were no Federal court discrimination cases that resulted in a 
payment from the Judgment Fund. As a result, in FY 2012, NTSB was not required to make a payment to the Judgment Fund 
to comply with section 203. 
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APPENDIX I 

No FEAR Act Training Plan 

Submitted by the National Transportation Safety Board (NTSB) 

On July 20, 2006, the Office of Personnel Management (OPM) published its final rule implementing the training 
requirements of the Notification and Federal Employee Antidiscrimination and Retaliation Act (No FEAR Act). 

The final rule requires each agency to develop a written plan for training all of its employees, including supervisors and 
managers. The plan must describe: 

• The instructional materials and method of training; 
• The training schedule, and 
• The means of documenting completion of training. 

On December 28, 2006, OPM issued the final rule regarding "Implementation of Title II of the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002-Reporting & Best Practices." Among other things, this final rule 
requires each agency to provide annual reports on several items relating to the agency's implementation of the No FEAR Act, 
including the agency's written training plan. 

This document constitutes the NTSB's No FEAR Act Training Plan. 

I. The instrnctional materials and method of the training 
The final rule requires Federal agencies to train all employees on their rights and remedies under Federal antidiscrimination 
and whistleblower protection laws. Agencies must have trained all current employees by December 17, 2006, and all new 
employees within 90 days of hire. Agencies must provide, and all employees must complete, refresher training every 2 years. 

With these requirements in mind, the NTSB contracted in FY 2010 with Global Learning to provide custom training 
instructions to employees through an interactive online No FEAR Act training course that relates to the agency's mission. In 
a 2012 all-hands meeting, the Managing Director discussed the implementation of the Talent Management System, which is a 
web-based software system designed to streamline and simplify the procedures, approval process, tracking, and completion 
of training for all NTSB employees. 

As tequired by the No FEAR Act and the OPM final rule, the Global Learning online course, No FEAR Act, teaches NTSB 
employees about their rights and remedies available under the antidiscrimination, retaliation, and whistleblower protection 
laws. Therefore, the course provides the following information to NTSB employees: 

• Instruction on all topics required by the No FEAR Act and the OPM final rule; 
• Additional instruction for supervisors concerning their special responsibilities, and 
• A series of audio-visual scenarios that allow users to be actively engaged in the learning process. 

II. The training schedule 
The NTSB ensures that the online training is completed within 90 days of a new hire's start date, as part of the employee 
orientation process. In FY 2012, the No FEAR Act online training was updated and provided to all new hires. The on line "No 
Fear" course biennial training cycle is officially scheduled to re-launch agency wide in August 2013 through the new Talent 
Management System. 

III. The means of documenting training completion 
Employees' completion of the online training course is verified through Global/Keystone Learning, which automatically 
creates a record of who has completed the course. This training is now a biennial, mandatory requirement for all NTSB 
employees, and is in compliance with the recurring training and documentation requirements ofS CFR §§724.203(b) and (d). 
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NATURE OF OFFENSE 

Unexcused or 
unauthorized absence of 
less than 8 hours 
Unexcused or 
unauthorized absence of 
between 1 and 5 
consecutive workdavs 

Excessive unauthorized 
absence 

Loafing, wasting time, 
sleeping on the job, or 
inattention to dutv 
Careless workmanship or 
negligence, resulting in 
spoilage or waste of 
materials or delay in 
workina oroduction 
Failure or delay in carrying 
out orders, work 
assignments, or 
instructions of superiors 
Disobedience to 
constituted authorities, or 
refusal to carry out a 
proper order from any 
supervisor or other official 
having responsibility for 
the work of the employee; 
insubordination 

APPENDIX2 

Operations Bulletin HR-ELR-002 
NTSB Table of Penalties 

EXPLANATION 
Unauthorized abser ice 
of less than 8 hours 
tardiness, leaving tt 1e 

on iob without oermissi 

Unauthorized abser ice 
of 8 to 40 hours 
Unauthorized abser ice 
of more than 5 
consecutive workda 
Potential danger to 
safety of persons 
and/or actual dama ge 

1ary to property is a prirr 
consideration in 
determining severit: I of 
oenalty 

FIRST 
OFFENSE 

Counseling to 
reorimand 

Reprimand to 
5-day 
suspension 
5-day 
suspension to 
removal 

Counseling to 
reprimand 

Reprimand to 
5-day 
suspension 

Reprimand to 
5-day 
susoension 

Counseling to 
reprimand 
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DISCIPLINE 

SECOND 
OFFENSE 

Reprimand to 
5-day 
susoension 
5-day 
suspension to 
14-day 
suspension 
15-day 
suspension to 
removal 

Reprimand to 
5-day 
suspension 

5-day 
suspension to 
14-day 
suspension 
5-day 
suspension to 
14-day 
susoension 

Reprimand to 
14-day 
suspension 

THIRD 
OFFENSE 

5-day suspension to 
removal 

15-day suspension to 
removal 

30-day suspension to 
removal 

5-day suspension to 
removal 

15-day suspension to 
removal 

15-day suspension to 
removal 

15-day suspension to 
removal 



DISCIPLINE 

FIRST SECOND THIRD 

NATURE OF OFFENSE EXPLANATION OFFENSE OFFENSE OFFENSE 

Note: 31 USC, Section 
638a(c}(2) provides a 
minimum 30-day 
suspension for 
employees who willfully 

Unauthorized possession or authorizes the use of 
or use, or loss of, or any government-owned 
damage to government or leased motor vehicle 5-day 
property or the property of or aircraft for other than Reprimand to suspension to 15-day suspension to 
others official purpose removal removal removal 

A just financial 
obligation is one 
acknowledged by the 
employee to be valid or Reprimand to 

Failure to honor just debts reduced to judgment by Counseling to 14-day 15-day suspension to 
without good cause a court reprimand suspension removal 

5-day 
Gambling or unlawful Reprimand to suspension to 
betting on government 5-day 14-day 15-day suspension to 
premises susoension suspension removal 

15-day 
Promotion of gambling on Reprimand to suspension to 
Qovernment premises removal removal Removal 
Malicious damage to 15-day 
government property or Reprimand to suspension to 
the propertv of others removal removal Removal 
Endangering the safety of 
or causing injury to 
personnel through 15-day 
carelessness or failure to Reprimand to suspension to 
follow instructions removal removal Removal 
Theft of government 15-day 
property or the property of Reprimand to suspension to 
others removal removal Removal 

Includes travel 
Conversion of advances, imprest 15-day 
government funds to funds, or amounts Reprimand to suspension to 
oersonal use received as collections removal removal Removal 
Disorderly conduct, 
fighting, threatening, or 
attempting to Inflict bodily 
injury to another, 15-day 
engaging in dangerous Reprimand to suspension to 
horseolav removal removal Removal 
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NATURE OF OFFENSE 
Disrespectful conduct; 
use of insulting, abusive, 
or obscene language to 
or about others 
Reporting for duty or 
being on duty under the 
influence of intoxicants or 
other drugs; unauthorized 
possession of toxicants or 
drugs on government 
premises 

Criminal, dishonest, 
infamous, or notoriously 
disaraceful conduct 
Falsification, 
misstatement, 
exaggeration, or 
concealment of material 
fact in connection with 
employment, promotion, 
travel voucher, any 
record, investigation or 
other proper proceedina 
Discrimination in official 
action against an 
employee or applicant 
because of race, age, 
color, religion, sex, or 
national origin, or any 
reprisal action taken 
against an employee for 
filing a discrimination 
complaint 
Use of identification to 
coerce, intimidate, or 
deceive (includes 
credentials, ID card, 
badqesl 

Employment outside of 
NTSB without oermission 
Improper operation of an 
official government 
vehicle 

EXPLANATION 

Includes violating tr affic 
s regulations, reckles 

drivina, etc. 

DISCIPLINE 

FIRST SECOND THIRD 
OFFENSE OFFENSE OFFENSE 

15-day 
Reprimand to suspension to 
Removal removal Removal 

15-day 
Reprimand to suspension to 30-day suspension to 
removal removal removal 

15-day 
Reprimand to suspension to 
removal removal Removal 

15-day 
Reprimand to suspension to 
removal removal Removal 

15-day 
Reprimand to suspension to 
removal removal Removal 

15-day 
Reprimand to suspension to 
removal removal Removal 
Reprimand to 
5-day 5-day to 14-day 15-day suspension to 
suspension suspension removal 
Reprimand to 5-day to 14-day 15-day suspension to 
5-day suspension removal 
suspension 

7 



DISCIPLINE 

THIRD 
NATURE OF OFFENSE EXPLANATION FIRST OFFENSE SECOND OFFENSE OFFENSE 

Holding Reprimand to 15-day suspension to 
proprietorship, job removal removal Removal 
or other direct or 

Having a financial interest indirect interest 
which is in conflict with which could be 
employee's duties or enhanced by the Note: Consideration may be given to change in assigned duties or 
responsibilities employee's position divestments of conflictina interest. 
Unauthorized use or 
possession of narcotics, 
dangerous drugs, or Reprimand to 15-day suspension to 
mariiuana removal removal Removal 
Misuse of government 15-day 
property or the property of Reprimand to suspension 
others removal 5-dav susnension to removal to removal 
Operating an official 
government vehicle while 30-day 
under the influence of Reprimand to 15-day suspension to suspension 
intoxicants removal removal to removal 

30-day 
Deliberate mutilation, removal Reprimand to 15-day suspension to suspension 
or falsification of anv record removal removal to removal 

30-day 
Conduct prejudicial to the Reprimand to 15-day suspension to suspension 
NTSB/aovernment removal removal to removal 
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Date: 

To: 

From: 

Subject: 

0Cl I 8 1011 

All NTSR Employees 

Deborah A.P. Hersman~\.-
Chairman ~ 

NTSB Anti-Jlarassment Policy 

APPENDIX3 

National Transportation 
Safety Board 

Memorandum 

The Nati<)nal Transponation Safe1y Boa:rd (NTSB) is co1n1nitted to providing a work environment 
that encourages each employee to perform at his or her best on the job. It is the NTSB·s longstanding 
policy that harassment in the workplace is prohibited and will not be tolerated. This prohibition applies to 
harassment by anyone in the workplace, including supervisors, coworkers. and contractor personnel. at 
any NTSD facility or on-site \vorkplace environrnent. 

Harassmt:nt is defined as any unwclcnme conduct, wh~:ther verbal or physical. based on an 
individual's race. color. sex. national origin, religkln, age, disability. genetic infonnation. sexual 
orientation, statu~ as a parent, retaliation for engaging in protect~~d EE() activity or other in1permissible 
basis when ( l) the behavior can reasonably be considered to adversely affect the work en"·ironment or 
(2) an employment decision affecting the e1nployee is based upon the employee's ac.,;eplance or rejection 
of such conduct. Examples of harassment include. but not limited to, unwanted physical contact. use of 
epithets. inappros:iriate jokes, comments, or innuendos: obscene or harassing telephone calls: or offensive 
e-mails. 

To detern1ine whether a particular act or couISe of conduct constitutes as harassment under this 
policy. the alleged behavior will be evaluated by considering the totality of the particular circumstances. 
including the nat1ffe. frequency. intensity. location, context. and duration of the questioned behavior. 

Each NTSB employee is responsible for refraining from harassing others: becoming tllmiliar with 
and complying with this policy; cooperating with any inquil)· under this policy; and promptly reporting 
any incident of harassing conduct that they may experience or observe so that management can deal with 
the situation effectively and it does not escalate or be·come a pattern of misconduct. Reports should be 
directed to (I) any person in the supervisol) chain .. (2) the Director, C>fficc of Equal Employment 
Opportunity, Diversity. and Inclusion (OEEODl), or ('3) the Human Resources Division Employee/Labor 
Relations Staff. 

The NTSB will conduct prompt thorough. and impanial inquiry into claims of harassment. If an 
inqui1y established that an e1nployee cngag:t::d in harassing conduct, appropriate corrective action. 
disciplinary or otherwise. \viii be taken in accordance with applicable regulation. 
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Date: OrT 1 ~ 2011 

To: All NTSB Employees 

From: Deborah A,P. Hersman~ Pn.J 
Chairman ·~ 

Subject: NTSB Equal Employment Opportunity Policy 

National Transportation 
Safety Board 

Memorandum 

The National Transportation Safety Board (NTSB} will maintain a model work 
environment that is free from discrimination by fostering equal employment opportunities and 
building and maintaining a positive work environment through mutual respect, integrity and fair 
treatment. NTSB provides equal employment opportunity in federal employment regardless of 
race. color. sex. national origin. religion. age. disability, genetic information. sexual orientation. 
status as a parent, or gender identity. 

Managers and ~upervisors must lead by example to ensure the workplace is free from 
discrimination, hostility. intimidation. reprisal, and harassment. I expect all managers and 
supervisors to also ensure that all employees are given equal opportunity for training and 
participation in NTSB career development programs. promotions, awards. details, ~·ork life 
programs and all other applicable benefits of federal employment. 

NTSB supports the rights of employees to exercise aH available rights under the civil 
rights statutes. Reprisal against individuals who engage in protected activity will not be 
tolerated. Employees and/or applicants who believe they have been subjected to unlawful 
discrimination and/or reprisal for opposing unlawful discrimination at the agency should contact 
the Office of Equal Employment Opportunity, Diversity, and Inclusion (EEODI). 

I thank you for your continued professionalism and respect and for contributing to a 
workplace free from discrimination and reprisal. 
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Appendix 4 

Comparative Data 
Previous Fiscal Year Data 

Complaint Activity 
200 8 2009 2010 2011 2012 2013 thru 9/30 

Number of new complaints filed 1 1 2 0 2 2 

Number of complainants 1 1 2 1 2 3 

Repeat filers 1 0 0 0 0 0 

Complaints by Basis Comparative Data 
Previous Fiscal Year Data 

Note: Complaints con be filed alleging 
multiple bases. The sum of the bases may 200 8 2009 2010 2011 2012 2013 thru 9/30 
not equal total complaints filed. 

Race 0 0 1 0 2 3 

Color 0 0 1 0 1 0 

Religion 0 0 0 0 0 0 
Reprisal 1 0 0 0 1 1 

Sex 1 0 1 0 0 1 
National Origin 0 0 0 0 0 2 

Equal Pay Act 0 0 0 0 0 0 

Age 0 0 1 0 1 2 

Disability 0 0 0 0 0 0 

Non-EEO 0 2 0 0 0 0 
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Complaints by Issue Comparative Data 
Previous Year Data 

Note: Complaints can be filed alleging 
multiple issues. The sum of the issues 2008 2009 2010 2011 2012 2013 thru 9/30 
may not equal total complaints filed. 

Appointrnent/Hire 0 0 1 0 1 0 

Assignment of Duties 0 0 0 0 0 1 

Awards 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 

Disciplinary Action 

Dernotion 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 

Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 

Evaluati<)n Appraisal 0 0 0 0 0 1 

Examination/Test 0 0 0 0 0 0 

Harassment 

Non-Sexual 0 0 0 0 0 1 

Sexual 0 0 1 0 0 0 

Medical Examination 0 0 0 0 0 0 

Pay (Including Overtime) 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 1 0 0 1 

Reassignment 

Denied 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 1 

Time and Attendance 0 0 0 0 0 0 

Training 0 0 0 0 0 0 

Other 0 1 0 0 0 0 
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Processing Time 

Complaints pending during fiscal 
ear 

Average number of days in investigation 
stage 

Average number of days in final action stage 

Complaint pending during fiscal year 
where hearin was re uested 
Average number of days in investigation 
stage 

Average number of days in final action stage 

Complaint pending during fiscal year 
where hearin was not re uested 
Average number of days in investigation 
stage 

Average number of days in final action stage 

0 

0 

Comparative Data 
Previous Year Data 

0 126 

0 40 
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Comparative Data 
Total Final Actions Previous Fiscal Year Data 

Finding 
Discrimination 

2008 2009 2010 2011 2012 2013 thru 9/30 

Total Number 
# % Findings # % # % # % # % # % 

Without Hearing 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

With Hearing 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Findings of 
Comparative Data Discrimination 

Rendered bv Basis Previous Year Data 

Note: Complaints con be 
/lied alleging multiple 

2008 2009 2010 2011 2012 2013 thru 9/30 

Issues. l'he sum of the 
issues ll!oy not equal total # % # % # % # % # % # % 
compla#nts filed. 

Total Number 
1 0 Findings 

0 0 0 0 

Race 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Color 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Religion 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Reprisal 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Sex 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
National Origin 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Equal Pay Act 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Age 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Disability 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Non-EEO 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
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Findings of 
Discrimination 

Rendered by Basis 

Note: Complaints can be filed 
alleging multiple bases. The 
sum of the bases may not 

2008 20<1 

equal total complaints and 
findings. # % # 

Findings After Hearing 1 100% 0 

Race 0 0% 0 
Color 0 0% 0 

Religion 0 0% 0 
Reprisal 0 0% 0 

Sex 0 0% 0 
National Origin 0 0% 0 
Equal Pay Act 0 0% 0 

Age 0 0% 0 
Disability 0 0% 0 
Non-EEO 0 0% 0 

~ • .:Ii: ·~n ,~! Findings Without 
0 0% 0 

Hearing 

Race 0 0% 0 
Color 0 0% 0 

Religion 0 0% 0 
Reprisal 0 0% 0 

Sex 0 0% 0 
National Origin 0 0% 0 
Equal Pay Act 0 0% 0 

Age 0 0% 0 
Disability 0 0% 0 
Non-EEO 0 0% 0 
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% 

O~Yo 

O~Yo 

O~Yo 

O~Yo 

0% 

0% 

01Yo 

O'Yo 

O'Yo 

0% 
0% 

0% 
o·ro 
0% 
0% 
0% 

Comparative Data 
Previous Year Data 

2010 2011 2012 2013 thru 9/30 

# % # % # % # % 

0 0% 0 ~ 0 0% 0 0% 

0 0% 0 ~ 0 0% 0 ~ 

0 0% 0 ~ 0 0% 0 ~ 

0 ~ 0 ~ 0 0% 0 ~ 

0 ~ 0 ~ 0 ~ 0 ~ 

0 ~ 0 ~ 0 ~ 0 ~ 

0 ~ 0 ~ 0 ~ 0 ~ 

0 0% 0 0% 0 ~ 0 ~ 

0 0% 0 0% 0 0% 0 0% 

0 0% 0 0% 0 0% 0 0% 
0 0% 0 0% 0 0% 0 0% 
0 0% 0 0% 0 0% 0 0% 
0 0% 0 0% 0 0% 0 0% 
0 0 0% 0 0% 0 0% 
0 0% 0 0% 0 0% 0 0% 
0 0% 0 0% 0 0% 0 0% 
0 0% 0 0% 0 0% 0 0% 
0 0% 0 0% 0 0% 0 0% 
0 0% 0 0% 0 0% 0 0% 
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Comparative Data 

Findings of Previous Fiscal Year Data 
Discrimination 

Rend<1red by Issue 2008 2009 2010 2011 2012 2013 thru 9/30 

# % # % # % # % # % # % 
Total Number Findings o o o o o o 

Appointment/Hire o 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Assignment of Duties 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Awards o 0% o 0% 0 0% 0 0% 0 0% 0 0% 

Conversion to Full-time 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Disciplinary Action o 0% 0 0% o 0% 0 0% o 0% o 0% 
Demotion o 0% o 0% o 0% o 0% o 0% o 0% 

0 0% o 0% 0 0% o 0% o 0% o 0% 
Suspension o 0% o 0% o 0% o 0% o 0% 0 0% 

Removal o 0% o 0% o 0% 0 0% o 0% 0 0% 
Other o 0% o 0% o 0% o 0% o 0% 0 0% 

[)uty Hours o 0% o 0% o 0% o 0% o 0% o 0% 
Evaluation Appraisal 0 0% o 0% o 0% 0 0% 0 0% 0 0% 

Examination/Test o 0% o 0% o 0% 0 0% o 0% o 0% 
Harassment o 0% o 0% o 0% o 0% o 0% o 0% 
Non-Sexual o 0% o 0% o 0% o 0% 0 0% 0 0% 

Sexual o 0% 0 0% o 0% o 0% o 0% o 0% 
Medical Examination o 0% o 0% o 0% 0 0% o 0% 0 0% 

Pay (ln~luding Overtime) o 0% o 0% o 0% o 0% o 0% o 0% 

Promotion/Non-Selection o 0% o 0% o 0% o 0% o 0% 0 0% 
R~assignment o 0% o 0% o 0% 0 0% o 0% 0 0% 

Denied o 0% o 0% o 0% o 0% o 0% o 0% 
Directed o 0% o 0% o 0% o 0% o 0% o 0% 

Reasonable o 0% Acc:ommodation o 0% o 0% o 0% o 0% o 0% 

RE!instatement o 0% o 0% 0 0% o 0% o 0% 0 0% 

Retirement o 0% o 0% o 0% o 0% o 0% o 0% 

iermination o 0% o 0% o 0% o 0% 0 0% o 0% 
Terms/Conditions of o 0% o 0% o 0% o 0% o 0% o 0% 

~mployment 

Time and Attendance o 0% o 0% o 0% o 0% 0 0% o 0% 

Training o 0% 0 0% o 0% o 0% o 0% o 0% 
Other o 0% o 0% o 0% 0 0% o 0% o 0% 
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Comparative Data 

Findings of Previous Fiscal Year Data 
Discriminatiol'I 

Rendered by Issue 2008 2009 2010 2011 2012 2013 thru 9/30 
# % # % # % # % # % # % 

Findings After Hearing 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Appointment/Hire 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Assignment of Duties 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Awards 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Conversion to Full-tlme 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Disciplinary Action 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Demotion 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Reprimand 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Suspension 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Removal 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Other 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Duty Hours 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Evaluation Appraisal 0 0% 0 0% 0 0% o 0% o 0% o 0% 

Examination/Test 0 0% o 0% o 0% 0 0% 0 0% o 0% 

Harassment 0 0% o 0% 0 0% 0 0% o 0% o 0% 

Non-Sexual 0 0% o 0% 0 0% 0 0% 0 0% 0 0% 

Sexual 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Medical Examination 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Pay (Including Overtime) 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Promotion/Non-Selection 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Reassignment 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Denied 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Directed 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Reasonable 
Accommodation 

0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Reinstatement 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Retirement 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Termination 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Terms/Conditions of 
Employment 

0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Time and Attendance 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Training 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Other 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
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• 

Comparative Data 
Findings of Previous Fiscal Year Data 

Discrimination 
Rendered by Issue 2008 2009 2010 2011 2012 2013 thru 9/30 

# % # % # % # % # % # % 
Findings Without 

0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Heating 

Appointment/Hire 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Disciplinary Action 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Demotion 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Reprimand 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Suspension 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Removal 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Other 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Duty Hours 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Evaluation Appraisal 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Examination/Test 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Haras.sment 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Non-Sexuai 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Sexual 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Medical Examination 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Pay (Including 

0 0% 0 0% 0 0% 0 0% 0 0% 0 0% Overtime) 
Promotion/ 

0 0% 0 0% 0 0% 0 0% 0 0% 0 0% Non-Selection 

Reassignment 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Denied 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Directed 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Reasonable 

0 0% 0 0% 0 0% 0 0% 0 0% 0 0% Accommodation 
Reinstatement 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Retir~ment 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
Termination 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Terms/Conditions of 
0 0% 0 0% 0 0% 0 0% 0 0% 0 0% Employment 

Time and Attendance 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Training 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 

Other 0 0% 0 0% 0 0% 0 0% 0 0% 0 0% 
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Comparative Data 
Pending Complaints Filed in Previous Fi 

Years by Status 

Total Complaints from Previous Fiscal Years 

seal Previous Fiscal Year Data 

-=-,! 2009 2010 2011 2012 2013 thru 9/30 

1 2 1 1 1 
--· 

Total Complainants 1 2 2 1 2 2 
--· 

Number of Complaints Pending 

Investigation 0 0 1 0 2 1 

Hearing 0 0 0 1 0 1 

Final Action 0 0 1 0 1 0 

Appeal with EEOC Office of Federal Opera tions 2 1 0 0 0 0 

Comparative Data 
Complaint Investigations Previous Fiscal Year Data 

-~ 2008 2009 2010 2011 2012 2013 thru 9/30 

Pending Complaints where Investigations Exceed th•e 
1 0 0 0 0 0 

Required Time Frames ----
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OFFICE OF THE DIRECTOR OF NATIONAL INTELLIGENCE 

PRINCIPAL DEPUTY DIRECTOR OF NATIONAL INTELLIGENCE 

The Honorable Jacqueline A. Berrien 
Chairw01nan 

WASHINGTON, DC 20511 

U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Chairwoman Berrien: 

"\l •D~ 23 /~ :· G2 l. J "' I .1 l I - • 

APR 1 0 1013 

The enclosed annual report responds to congressional direction in the Notification and 
Federal Employee Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), P.L. 107-
174, Section 203 which reads: 

"(a) Annual Report.-Subject to subsection (b), not later than 180 days after the end of 
each fiscal year, each Federal agency shall submit to the Speaker of the House of 
Representatives, the President pro tempore of the Senate, the Committee on Governmental 
Affairs of the Senate, the Committee on Government Reform of the House of Representatives, 
each committee of Congress with}urisdiction relating to the agency, the Equal Employment 
Opportunity Commission, and the Attorney General an annual report which shall include, with 
respect to the fiscal year-

( 1) the number of cases arising under each of the respective provisions of law covered by 
paragraphs (1) and (2) of section 20l(a) in which discrimination on the part of such 
agency was alleged; 

(2) the status or disposition of cases described in paragraph ( 1 ); 
(3) the amount of money required to be reimbursed by such agency under section 201 in 

connection with each of such cases, separately identifying the aggregate amount of 
such reimbursements attributable to the payment of attorneys' fees, if any; 

(4) the number of employees disciplined for discrimination, retaliation, harassment, or 
any other infraction of any provision of law referred to in paragraph (1 ); 

(5) the final year-end data posted under section 30l(c)(l )(B) for such fiscal year (with 
regard to section 30l(c)(2)); 

(6) a detailed description of-{A) the policy implemented by that agency relating to 
appropriate disciplinary actions against a Federal employee who-(i) discriminated 
against any individual in violation of any of the laws cited under section 20l(a) (1) or 
(2); or (ii) committed another prohibited personnel practice that was revealed in the 
investigation of a complaint alleging a violation of any of the laws cited under section 
20l(a) (1) or (2); and (B) with respect to each of such laws, the number of employees 
who are disciplined in accordance with such policy and the specific nature of the 
disciplinary action taken; 



(7) an analysis of the information described under paragraphs (1) through (6) (in 
conjunction with data provided to the Equal Employment Opportunity Commission in 
compliance with part 1614 of title 29 of the Code of Federal Regulations) including
(A) an examination of trends; (B) causal analysis; (C) practical knowledge gained 
through experience; and (D) any actions planned or taken to improve complaint or 
civil rights programs of the agency; and 

(8) any adjustment (to the extent the adjustment can be ascertained in the budget of the 
agency) to comply with the requirements under section 201." 

If you have any questions regarding this matter, please contact Dr. Patricia T. Taylor, 
Chief, Intelligence Community Equal Employment Opportunity and Diversity at 703-874-8547 
or via email at patritt@dni.gov. 

Enclosure 
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Introduction 

The Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 (No 
FEAR Act), Public Law 107-174, is intended to reduce the incidence of workplace harassment 
and other forms of discrimination within the Federal government by making Federal agencies 
more accountable through a series of tracking, reporting, and fiscal reimbursement requirements. 
Section 203 of the No FEAR Act specifically requires each Federal agency to submit an annual 
report not later than 180 days after the end of the fiscal year. 

This No FEAR Act Annual Report is being submitted by the Office of the Director of 
National Intelligence (ODNI) to the Speaker of the House of Representatives, the President Pro 
Tempore of the Senate, the Committee on Governmental Affairs of the Senate, the Committee on 
Government Reform of the House of Representatives, each committee of Congress with 
jurisdiction relating to the agency, the Equal Employment Opportunity Commission, and the 
Attorney General. In accordance with the requirements of the No FEAR Act, this Annual Report 
includes specific information relating to the ODNl's equal employment opportunity (EEO) 
complaints activity (including Federal district court cases) and resulting disciplinary actions, and 
Judgment Fund reimbursements. Code 5 of Federal Regulations Part 724 provides further 
guidance on the agency's reporting obligations and this guidance has been incorporated into the 
ODNl's No FEAR Fiscal Year (FY) 2012 Year-End Data report (Appendix I), which contains 
data concerning EEO complaints. 

The ODNI was created in response to the tragedy of September 11, 2001 to manage the 
Intelligence Community (IC) and to develop IC-wide strategies and policies, including personnel 
policies, to ensure a diverse workforce. The IC Equal Employment Opportunity and Diversity 
(EEOD) Office in the ODNI serves as the principal advisor to the Director of National 
Intelligence (DNI) on issues related to equity, fairness, and inclusion, and reports directly to him. 
In addition to IC-wide responsibilities for policy and oversight, the Office provides EEO and 
diversity services to the ODNI workforce. In this capacity it ensures zero tolerance for unlawful 
discrimination and harassment in the workplace, promotes understanding of diversity as a 
mission-critical imperative, and creates and implements diversity and inclusion programs. 

The Inspector General (IG) of the IC has established procedures under the IC Whistleblower 
activities that personnel have reason to believe may be unlawful or contrary to Executive Order 
or Presidential Directive. The IC IG also has responsibility to investigate whistleblower 
complaints arising within ODNI. 

It is the law of the nation and the commitment of the ODNI to prevent discrimination in the 
workplace. The IC EEOD staff meets frequently with senior leaders, managers, and other 
employees in the ODNI to resolve disputes, address reasonable accommodations issues and 
promote preventive measures for workplace harassment. IC EEOD staff refers employees to the 
IC IG for whistleblower and other appropriate issues. 

1 
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Information Required by Section 203 

S.203 (a)(l) Federal Court Cases Arising Under the Federal Antidiscrimination or 
Whistleblower Laws 

The ODNI has no cases in Federal Court arising under federal antidiscrimination or 
whistleblower laws in FY2012 or any in the previous five years. 

S. 203 (a)(2) NIA 

S. 203 (a)(3) NIA 

S.203 (a)(4) Employees Disciplined for Conduct Inconsistent with Federal 
Antidiscrimination or Whistleblower Laws 

There were no disciplinary actions taken against ODNI employees related to having 
unlawfully discriminated against another individual during FY2012 or in the previous five years; 
nor were there any disciplinary actions taken against agency employees for having taken 
retaliatory action against another individual in violation ofwhistleblower laws during FY2012 or 
in the previous five years. 

At the end ofFY2012, the IC IG was in the process of investigating one whistleblower 
reprisal complaint that arose during the fiscal year. 

S.203 (a)(5) No FEAR FY2007- FY2012, Year-End Data Report 

The No FEAR Act Annual Report includes an attachment showing the agency's year-end 
FY2012 EEO complaint data and the data from the five preceding fiscal years. Guidance from 
5 Code of Federal Regulations Part 724 provides further guidance on the ODNI's reporting 
obligations and has been incorporated into the ODNI's No FEAR Act Fiscal Year (FY) 2012 
Year-End Data Report (Attachment I). 

S.203 (a)(6)(A) ODNl's Discipline Policy for Conduct Inconsistent with Federal 
Antidiscrimination or Whistleblower Laws 

The ODNI is committed to providing a workplace that promotes professionalism and an 
environment that protects the dignity of all its employees. The DNI issues annual zero tolerance, 
equal opportunity, and diversity policy statements declaring that any harassment, sexual or non
sexual, is strictly prohibited and will not be tolerated. These statements advise that employees 
will be subject to appropriate corrective action if they are found to have engaged in 
discriminatory or harassing behavior. See attached Director's Zero Tolerance Policy Statement 
on Discrimination and Harassment in the ODNI (Attachment II), IC Statement on Commitment 
to EEOD (Attachment III), and Whistleblower Protection Act Notice (Attachment IV). 
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S.203 (a)(7)(A)(B)(C)(D) FY2012 EEO Complaints and Data Analysis 

The ODNI had four formal complaints filed in FY2012, which are detailed in Table I. 

Table 1: Formal ODNI EEO Complaints Processed in FY2012 

Case/lssue(s) Basis( es) Status Timeliness Disposition 

Directed Retaliation Closed On Time Settlement 
Relocation Agreement Reached 

Poor Performance 
Evaluation 

Harassment 

Reassignment of Race and Color In Process On Time TBD 
Duties 

Denial of Training National Origin In Process On Time TBD 
and Age 

Harassment 

Position Race andAge Closed NIA Dismissed for Failure 
Description to State a Claim 
Review 

Harassment 

One of the complaints claimed harassment based on reprisal for previous EEO activity, when 
the complainant was directed to report to a new work location, received a poor performance 
evaluation, and was subjected to alleged unprofessional and harassing conduct in the workplace. 
This complaint was settled by the ODNI. Of the three remaining complaints, one alleged 
reassignment of duties based on race (African American) and color (Black); another alleged 
denial of training and harassment, based on national origin (Asian/Pacific Islander) and age (55), 
resulting in a change of the terms and conditions of employment; the third alleged harassment 
based on race (African American) and age ( 49) when she was subjected to a position description 
review. The first two were accepted for investigation and are being handled by an experienced 
investigator. The final complaint was dismissed for failure to state a claim. 

The IC EEOD staff has been cross-trained to provide counseling services to the ODNI 
workforce. By developing this experience and expertise throughout the office, we ensured 
counselings were handled efficiently and effectively. The Office is also acquiring database 
software to support complaints tracking and recordkeeping. 
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Even though the ODNI had a very small number of formal complaints filed in FY2012, there 
was one similarity that EEOD will address in FY2013. Three of the four complainants 
mentioned harassment in describing the reason for their complaints so IC EEOD will augment its 
No FEAR online training to the entire workforce with a targeted training program for managers. 
This program is intended to make managers aware of EEO principles and how to address their 
legal responsibilities as they manage their offices. 

During FY2012, no ODNI employees were disciplined for discrimination, retaliation, or 
harassment, or were in violation of EEO or whistleblower laws. Also, ODNI had no complaints 
under investigation that exceeded the prescribed investigation time authorized by 29 C.F.R. § 
1614.106(e)(2) plus applicable extensions, and none that exceeded the investigation time 
authorized by 29 C.F.R. § 1614.106(e). 

S.203 (a)(8) Judgment Fund Reimbursement 

ODNI had no judgments against it with respect to unlawful discrimination or retaliation in 
FY2012 or in the previous five years. As such, there is no adjustment necessary to the budget of 
the ODNI to comply with its Judgment Fund reimbursement obligations incurred under 5 C.F.R. 
§ 724.103. 
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Attachments: 

Attachment I: ODNI No FEAR Statistics FY2007-2012 

Attachment II: Director's Zero Tolerance Policy Statement on Discrimination and 
Harassment in the ODNI, FY2013 

Attachment III: IC Statement on Commitment to EEOD, FY2013 

Attachment IV: Whistleblower Protection Act Notice FY2013 
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j Appendix I 

ODNI's Equal Employment Opportunity Data Posted Pursuant to Title III of the 
Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 (No FEAR) 

Pub. L.107-174 

Number of Complaints, Reported Pursuant to 29 C.F.R. § 1614.704(a)-(c) 

FY 2007 FY 2008 FY2009 FY 2010 FY 2011 FY 2012 
End of4m 
Quarter 

Number of Complaints filed in FY l 2 2 3 3 4 
Number of Complainants I 2 2 3 3 4 
Number of Repeat Filers 0 0 0 0 0 0 



Number of Complaints by Basis, Reported Pursuant to 29 C.F.R. § 1614.704(d) 

FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 
Endof4111 

Quarter 

Race 0 2 1 0 1 3 
I. American Indian/ Alaskao 0 0 0 0 0 0 

Native 
2. Asian/Pacific Islaoder 0 0 0 0 0 1 
3. Black 0 2 1 0 2 2 
4. White 0 0 0 0 0 0 
5. Two or More Races 0 0 0 0 0 0 

Color 0 0 0 0 1 1 
Religion 0 0 0 0 0 0 
Reorisal 1 1 0 1 2 1 
Sex 1 2 1 l 1 0 

I. Female 1 1 l 0 1 0 
2. Male 0 1 0 1 0 0 

National Origin 0 0 1 0 0 0 
I. Hispaoic 0 0 1 0 0 0 
2. Other 0 0 0 0 0 0 

Equal Pav Act 0 0 0 0 0 0 
Age 1 l 1 2 0 2 
Disabilitv 0 0 0 1 1 0 

I. Phvsical 0 0 0 1 1 0 
2. Mental 0 0 0 0 1 0 

Non-EEO 0 0 0 0 0 0 
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Number of Complaints by Issue, Reported Pursuant to 29 C.F.R. § 1614.704(e) 

FY2007 FY 2008 FY2009 FY 2010 FY 2011 FY 2012 
Endof4"' 
fluarter 

Aooointment/Hire 0 0 0 0 0 0 
Assi1mment of Duties 0 0 0 0 0 1 
Awards 0 0 I 1 0 0 

Conversion to Full-Time 0 0 0 0 0 0 
Disciplinarv Action 0 0 0 0 1 I 

1. Demotion 0 0 0 0 1 1 
2. Reorimand 0 0 0 0 I 1 
3. Susoension 0 0 0 0 0 0 
4. Removal 0 0 0 0 0 0 
5. Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 
Evaluation/ Aooraisal 0 0 0 0 0 1 
Examination/Test 0 0 0 0 0 0 
Harassment 1 0 1 1 2 3 

1. Non-Sexual 1 0 1 1 2 3 
2. Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 1 0 0 
Pay/Overtime 0 0 0 0 1 0 
Promotion/Non-Selection 0 0 1 0 0 0 
Reassi<mment 0 2 0 1 0 0 

1. Denied 0 0 0 0 0 0 
2. Directed 0 2 0 1 0 0 

Reasonable Accommodation 0 0 0 0 1 0 
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Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 1 1 0 
Terms/Conditions of Employment 0 0 0 1 0 2 
Time and Attendance 0 0 0 0 0 0 
Training 0 0 0 0 0 1 
Other 0 0 0 1 0 0 

4 



Average Processing Time, Reported Pursuant to 29C.F.R.§1614.704!0 

FY 2007 FY 2008 FY 2009 FY 2010 FY2011 FY 2012 
End of4m 
Ouarter 

1614.704(f)(l) 
All Pending 355 382 366 323 362 580 
1614.704(f)(2) 
-- No Hearing Requested 355 382 366 323 339 269 
1614.704(f)(3) 
-- Hearing Reauested 0 0 0 0 414 735 

Number of Complaints Dismissed Pursuant to 29C.F.R.§1614.107(a) and Average Length of Time Pending Prior to 
Dismissal, Reported Pursuant to 29 C.F.R. §1614.704(g) 

FY 2007 FY 2008 FY2009 FY 2010 FY 2011 FY 2012 
End of 4th 
""•"er 

Number of Complaints Dismissed 0 0 0 1 0 1 
Average Number of Days Pending 
Prior to Dismissal 0 0 0 102 0 157 
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Number of Complaints Withdrawn by Complainants, Reported Pursuant to 29 C.F .R. § l614.704(h) 

FY 2007 FY 2008 FY2009 FY 2010 FY 2011 FY 2012 
End of4"' 
011arter 

Number of Complaints Withdrawn 0 0 0 1 0 0 

Number of Final Ai:ency Actions, Reported Pursuant to 29 C.F.R. § 1614.704{i} 

FY2007 FY 2008 FY2009 FY 2010 FY 2011 FY 2012 
End of 4111 Quarter 

# # # # # 
% % % % % 

1614.704(i)(l) 
Total Number of Findings of 0 0 0 0 0 0 
Discrimination 
1614.704(i)(2) 
-- Without a Hearin 
1614.704(i)(2) 
-- After a Hearin 0 0 0 0 0 0 
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Number of Final Actions Involving a Finding of Discrimination by Basis, Reported Pursuant to 29 C.F.R. § 1614.704(j) 

FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 
Endof4m 
Ouarter 

Total Number of Findings of #~ ~ ~ ~ ~ ~ Discrimination 
Race 0 0 0 - 0 0 ----- 0 0 0 0 ----- 0 0-----0 

1. American Indian! Alaskan Native 
2. Asian/Pacific Islander 
3. Black 
4. White 
5. Two or More Races 

Color 0 0 0 0 o----- 0 0 0 0- 0 (\ 
--- 0 

Religion 0 0 0 - 0 0 0 0 0 0 0 0-----0 
Reprisal 0 0 0 - 0 (\ 0 0 0 0- 0 0------0 
Sex 0 0 0 0 o----- 0 0 0 o---- 0 0 ----- 0 

1. Female 
2. Male 

National Origin 0 0 0 0 0 -----0 0 0 
0 -----

0 0-----0 
1. Hispanic 
2. Other 

Equal Pay Act 0 0 0 0 0----- 0 0 0 0 0 (\ 0 
Age 0 0 0 - 0 0 0 0 0 0 0 (\ --- 0 
Disabilitv 0 0 0 - 0 0 -----0 0 --- 0 0 0 0-----0 -

I. Physical 
2. Mental 

Non-EEO 0 0 0 0 o----- 0 0 0 0 0 0 ----- 0 

• Rendered without a hearing •• Rendered after a hearing 
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Number of Final Agency Actions Involving a Finding of Discrimination by Issue, Reported Pursuant to 29 C.F.R. § 1614.704(k) 

FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 
Endof4 111 

Quarter 

Total Number of Findings of #~ #~ ~ #~ ~ ~ Discrimination 
Appointment/Hire 0 0 0 0 0----0 0 0 0 0 0----0 
Assil!ll1llent of Duties 0 0 0 0 0------0 0- 0 0 0 0----0 
Awards 0 - 0 0 0 0 -o 0- 0 o-- 0 0 ---- 0 
Conversion to Full-Time 0 0 0 0 0----0 0 0 0 0 0----0 
Disciolinarv Action 0 0 0 0 0--------0 o_ 0 0 0 0-------- 0 

I. Demotion 
2. Reorimand 
3. Suspension 
4. Removal 
5. Other 

Dutv Hours 0 0 0 0 0 0 0 0 0 0 0----0 
Evaluation/ Aooraisal 0 0 0 0 0--------0 0 0 0 0 0-------- 0 
Examination/Test 0 - 0 0 0 0 ----- 0 0 0 o- 0 o---- 0 
Harassment 0 0 0 0 0----0 0 0 

0 --------
0 0--------0 

I. Non-Sexual 
2. Sexual 

Medical Examination 0 - 0 0 0 0 ----o 0 0 0 0 0-------- 0 
Pav/Overtime 0 - 0 0 0 0 ----- 0 0 0 0 0 I\ ---- 0 
Promotion/Non-Selection 0 0 0 0 0------0 0 0 0 0 0--------0 
Reassil!ll1llent 0 0 0 0 0 0 o_ 0 0 0 0 0 

I. Denied 
2. Directed 
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Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Employment 
Time and Attendance 
Training 
Other 

• 
•• 

Rendered without a hearing 
Rendered after a hearing 

0 
0 
0 
0 
0 
0 
0 
0 

-------------------------------~ 

0 0 0 0 0 0 0 0 0 0 0 
0 0 0 o---- 0 0 0 0 0 0----0 
0 0 0 0------ 0 0 0 0 0 0 ----o 
0 0 0 0 ---- 0 0 0 0 0 0----0 
0 0 0 0----0 0 0 0 0 0----0 
0 0 0 0------ 0 0 0 0 0 0 ----o 
0 0 0 0 ----0 0 0 0 0 (\ 0 
0 0 0 0 0 0 0 0 0 0----0 
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--- ---------------

Number of Complaints Pending at Any Time During the Fiscal Year, Reported Pursuant to 29 C.F.R. § 1614.704()) 

FY 2007 FY 2008 FY2009 FY 2010 FY 2011 FY 2012 
End of41h 
Quarter 

Total Number of Complaints Pending 
at Any Time During the FY 2 3 4 7 7 9 
1614.704(1)(1) 
Number Filed before 10/1 1 l 2 4 2 5 
1614. 704(1)(2)(i) 
-- Number of Complainants 1 1 2 7 2 8 
1614. 704(1)(2)(ii) 
-- Number Pending Investigation 1 1 2 4 1 4 
-- Number Pending Hearing 0 0 l 0 2 1 
-- Number Pending Final Agency 

Action 1 1 2 0 0 0 
-- Number Pending Anneal 0 0 0 0 0 0 
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Number of Complaints Pending at Any Time During the Fiscal Year that Exceeded the Authorized Investigation Timeframe, 
Reported Pursuant to 29 C.F.R. § 1614.704(m) 

FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 
End of4111 

Ouarter 

Number of Pending Complaints that 
Exceeded the Investigation Time 
Authorized by 29 C.F.R. l 1 1 3 3 0 
§1614.106(e)(2) +extensions 
Number of Pending Complaints that 
Exceeded the Investigation Time 
Authorized by 29 C.F.R. 0 0 0 0 0 0 
§1614.lOS(e) 
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Director's Zero Tolerance Policy Statement on Discrimination and Harassment 
in the ODNI Workforce 

The success of the Office of the Director of National Intelligence (ODND depends on the 
collective ability of our exceptional workforce to accomplish our critical intelligence mission. 
Our dynamic workforce reflects the strengths of employees at all levels and of all backgrounds. 
To ensure our continued success, we must provide a workplace that is free from harassment and 
discrimination. 

The ODNI' s zero tolerance policy was established to provide such a workplace. 
Harassing behavior has the effect of marginalizing employees with the talents, multidisciplinary 
knowledge, and skills needed to accomplish the mission and achieve our common goals. The 
ODNI's policy is intended to create a work environment where every employee can work 
without being subjected to harassment or discrimination. 

Federal Equal Employment Opportunity (EEO) laws and regulations protect employees 
from harassment and discrimination when the offensive behavior is based on the protected 
categories of race, color, religion, sex (including pregnancy and gender identity), national origin, 
age ( 40 and over), mental or physical disability, genetic information, or retaliation for prior EEO 
activity. Executive Orders also protect ODNI officers from harassment and discrimination based 
on sexual orientation and status as a parent. Some examples of offensive conduct that may 
constitute unlawful harassment and that are prohibited by our zero tolerance policy include slurs; 
epithets or name-calling; bullying, intimidating, or abusive behavior; physical assaults or threats; 
ridicule, mockery, insults, or offensive jokes; and all forms of sexual harassment, such as 
unwanted sexual advances, sexually charged comments, or requests for sexual favors. 

All ODNI employees are expected to conduct themselves in a manner that reflects the 
dignity of our organization. Employees who experience or witness harassment may report the 
behavior through their supervisory chain of command. When the harassment is based on one of 
the categories protected by Federal EEO laws or regulations, the behavior should be reported 
immediately to the Office of the Intelligence Community Equal Employment Opportunity and 
Diversity in the ODNI. Managers and supervisors must take prompt action to stop any 
unwelcome behavior and protect all parties from reprisal. 

I am ultimately responsible for ensuring that the ODNI workplace is free from 
harassment and discrimination and I rely on ODNI supervisors and managers to implement this 
policy. It is also the duty of every employee to create a work environment where, above all, 
everyone is treated with the uunost esteem and civility so that together we can best execute the 
mission. 

31 ' i , _. -:::_; r ~I \J 

James R. Clapper · Date 
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Intelligence Community Statement on Commitment to 
Equal Employment Opportunity and Diversity 

February 1, 2013 

The Intelligence Community's (IC) nuss10n is to create decision advantage and protect our 
nation's interests at home and abroad through the integrated analysis and collection of 
information. A highly skilled workforce is essential to insightful, responsive, and responsible 
intelligence operations. The IC must exemplify the highest values to be successful in building 
and retaining a multicultural, multigenerational workforce. We define diversity in a broad 
context, but also in relation to the mission, considering all aspects that make individuals unique 
and America strong-race, color, ethnicity, national origin, gender, age, religion, language, 
disability, sexual orientation, gender identity and heritage. 

Our need to recruit and retain a high-performing, mission-aligned workforce, reflective of the 
diversity of our country and the world cannot be overstated. Our goal is to develop a workforce 
that can operate in a wide range of circumstances and situations and is ready to tackle an even 
wider range of challenges. The knowledge, perspectives, ideas, and experiences of all IC 
employees are vital to the success of our global mission. 

The key to promoting diversi1y is leadership. As leaders. we are called to have more than a 
general endorsement of diversity efforts; our commitment to a diverse workforce must be visible, 
specific, persistent, intentional, and personal. Every senior executive, manager, and supervisor 
should ensure that the workplace for which they are responsible runs on the principles of equity, 
fairness, and inclusion. All IC element directors are expected to also be responsible for results 
and evaluated at intervals during our strategic planning sessions. 

Equally important is a well-crafted roadmap to achieve success-created through the design and 
implementation of innovative and effective Equal Employment Opportunity (EEO), Diversity, 
and Human Capital programs, policies, and processes. We are currently updating our five-year 
IC EEO and Diversity Strategic Plan and the IC Strategic Human Capital Plan, both of which are 
linked to the National Intelligence Strategy. All IC elements have strategic or implementation 
plans that are linked to the IC strategy. We will continue to revise our policies and processes to 
ensure all employees are able to participate and contribute to their fullest potentials. 

Diversity brings innovation and creativity to the workplace, combats group-think, and 
demonstrates our commitment to inclusion and respect for all people. Achieving diversity and 
creating a culture where everyone is valued is everyone's business. We encourage each of you 
to make diversity a priority; share your own values with a little personal history. Your efforts 
will enable us to achieve our vision of a diverse and highly-integrated Intelligence Community of 
the future. This is a critical moment in our nation's history. With your support, we will work 
together to advance our global mission and ensure that the diversity of the country we serve is 
displayed proudly in the work of the IC. 

To show integration, collaboration, and a broad commitment to EEO, diversity, and inclusion in 
the IC, and to emphasize the value we place on our employees and having a workplace free of 
discrimination, we the undersigned commit to this joint statement. 



Intelligence Community Joint Statement on Commitment to 
Equal Employment Opportunity and Diversity 

Michael J. Morell 
Acting Director, Central Intelligence Agency 

Keit 
General, U.S. Army 
Director. NSNChief, CSS 

L~Q_~ 
Director. National Geospatial-Intelligence Agency 

~-Q-~Q 
Kendall L. Card 
Vice Admiral. U.S. Navy 
Director, Naval Intelligence 

Vincent R. Stewan 
Brigadier General. U.S. Marine Corps 
Director of Intelligence 

A'5istant Commandant 
for Intelligence and Criminal Investigations ,. '( ' (. L_--_;,4. /f/, { l (r 

Philip S. Goldberg 
Assistant Secretary. Bureau of 

Intelligence and Research 
Department of State 

Lieutenant Gen al, 
Director, Defense Intelligence Agency 

Director. National Reconnaissance Office 

Lieutenant General, U.S. Air Force 
Deputy Chief of Staff 

for Intelligence, Surveillance 

a~~ce,A2 

Stephanie Dougla' 
Executive Assistant Dir' 
Federal Bureau oflnvest ==:r 
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Edward B. Held 
Director 

for Intelligence and Counterintelligence 
De~rtm'f:ryf Energy 

~·. /&4 'CJdtUU{ 
S. Leslie Ireland 
Assistant Secretary 

for Intelligence and Analysis 
Department of Treasury 
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NOTICE TO ODNI PERSONNEL CONCERNING 
REPORTING URGENT CONCERNS TO CONGRESS 
PURSUANT TO THE INTELLIGENCE COMMUNITY 

WHISTLEBLOWER PROTECTION ACT OF 1998 ("ICWPA") 

In some limited circumstances, ODNI personnel (including employees, assignees, 
detailees, and contractors) may feel it necessary to report serious matters of concern to 
Congress when in the view of the ODNI personnel those matters are not being adequately 
addressed by the ODNI or other government agency. To that end, the ODNI wants to 
ensure that all personnel are aware of the Intelligence Community Whistleblower 
Protection Act of 1998 ("ICWP A"), which provides rules, obligations, procedures, and 
protections for IC personnel who believe they must personally report such matters to 
Congress. 

Set out below is a summary of the ICWPA's requirements for ODNI personnel 
prepared by the Inspector General of the Intelligence Community (IC IG). The ICWP A 
established procedures for communicating "urgent concerns" to Congress about 
intelligence activities that personnel have reason to believe may be unlawful or contrary 
to Executive Order or Presidential Directive. It is important that ODNI personnel who 
believe they are aware of such activity read and adhere to procedures of the ICWP A 
because its provisions ensure that such action is carried out in a manner that protects the 
interests of both the individual and the United States Government. Any questions 
regarding the attached summary should be directed to the Office of the IC IG at 
(703) 482-4955 or secure (93) 4-8123. 

While the ICWP A procedures pertain to both classified and unclassified 
information, employees are reminded of the "Sensitive Compartmented Information 
Nondisclosure Agreement,"1 which employees are required to sign at entry on duty with 
the ODNI. That document is an agreement that each employee makes with the United 
States, understanding that unauthorized disclosure, unauthorized retention, or negligent 
handling of SCI could cause irreparable harm to the United States and that he or she is 
obligated by law and regulation not to disclose any such information or material in an 
unauthorized fashion. Breach of that Agreement may result in termination of the 
employee's SCI and removal from a position of special confidence and trust requiring 
such access, and may also constitute violations of U.S. criminal law. Compliance with 
the ICWPA procedures does not constitute a breach of that Agreement. 

In addition to the ICWP A, ODNI employees will soon have additional protections 
from retaliation for reporting allegations of fraud, waste, or abuse under the Presidential 

1 Sensitive Compartmented Infonnation Nondisclosure Agreement (Form 4414). 

UNCLASSIFIED 
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Policy Directive (PPD) 19, "Protecting Whistleblowers with Access to Classified 
Infonnation" (October 10, 2012). The DNI will be issuing policies and procedures in 
accordance with PPD-19 to ensure that ODNI employees are provided with a review 
process for both personnel actions and decisions regarding eligibility for access to 
classified infonnation alleged to be in retaliation for reporting fraud, waste, or abuse. 

UNCLASSIFIED 
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SUMMARY OF PROCEDURES FOR REPORTING 
URGENT CONCERNS PURSUANT TO THE ICWPA 

A) An employee of the ODNI, or an assignee, detailee, or contractor to the ODNI, who 
intends to report to Congress a complaint or information with respect to an urgent 
concern may report such complaint or information to the IC IG of the Intelligence 
Community (IC IG) through Lotus Notes at lCIG-lnvest or by calling the OIG at 
(703) 482-1300. 

8) Not later than the end of the 14-calendar day period beginning on the date of receipt 
from an employee of a complaint or information under subparagraph (A), the IC IG 
shall determine whether the complaint or information appears credible. If the IC IG 
determines that the complaint or information appears credible, the IC IG shall, before 
the end of such period, transmit the complaint or information to the Director of 
National Intelligence (DNI). The IC IG may also forward comments on the 
complaint or information to the DNI. 

C) Upon receipt of a transmittal from the IC IG under subparagraph (8), the DNI shall, 
within 7 calendar days of such receipt, forward such transmittal to the congressional 
intelligence committees, together with any comments the DNI considers appropriate. 

D) (i) If the IC IG does not transmit, or does not transmit in accurate form, the 
complaint or information described in subparagraph (8), the employee may submit, in 
accordance with subparagraph (ii), the complaint or information to Congress by 
contacting either or both of the congressional intelligence committees directly. 

(ii) The employee may contact the congressional intelligence committees directly 
as described in clause (i) only if the employee -

(a) before making such a contact, furnishes to the DNI, through the Inspector 
General, a statement of the employee's complaint or information and notice of 
the employee's intent to contact the congressional intelligence committees 
directly; and 

(b) obtains and follows from the DNI, through the Inspector General, direction on 
how to contact the congressional intelligence committees in accordance with 
necessary and appropriate security procedures. 

(iii) The IC WP A provides that a member or employee of one of the congressional 
intelligence committees who receives a complaint or information under clause (i) 
does so in that member's or employee's official capacity as a member or 
employee of that committee. 

E) The IC IG shall notify an employee who reports a complaint or information to the IC 
IG under these procedures of each action taken under these procedures with respect to 

UNCLASSIFIED 
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the complaint or information. Such notice shall be provided not later than 3 days 
after any such action is taken. 

F) An action taken by the DNI or the IC IG under this paragraph shall not be subject to 
judicial review. 

G) In this memorandum: 

(a) The term "urgent concern" means any of the following: 

1. A serious or flagrant problem, abuse, violation oflaw or Executive 
order, or deficiency relating to the funding, administration, or 
operations of an intelligence activity involving classified information, 
but does not include differences of opinions concerning public policy 
matters. 

11. A false statement to Congress, or a willful withholding from Congress, 
on an issue of material fact relating to the funding, administration, or 
operation of an intelligence activity. 

111. An action, including a personnel action described in section 
2302(a)(2)(A) of title 5, United States Code, constituting reprisal or 
threat of reprisal prohibited under subsection (e)(3)(B) in response to 
an employee's reporting an urgent concern in accordance with this 
paragraph. 

(b) The term 'congressional intelligence committees' means the Permanent 
Select Committee on Intelligence of the United States House of 
Representatives and the Select Committee on Intelligence of the United 
States Senate. 

UNCLASSIFIED 
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UNITED STATES GOVERNMENT 

OFFICE OF NAVAJO AND HOPI INDIAN RELOCATION 

March 20, 2012 

Jacqueline Berrien, Chair 
U.S. Equal Employment Opportunity Commission 
131 MStreet,N.W. 
Washington, D.C. 20507 

RE: FY 2011 No Fear Annual Report 

Dear Ms. Berrien: 

Christopher J. Bavasi 
Executive Director 

·:':::n 
' 

01 

_f) 

Forwarding to your office a copy of the Office of Navajo and Hopi Indian Relocation's annual 
No FEAR Act Report and related attachments as required by 5 C.f.R.§ 724.203. 

Please contact me at this office if you have any questions. 

TS:tms 

Enclosures 

Sincerely, 

C:k'h-W~~~ 
Teresa Slater 
HR Specialist 

P.O. Box KK • 201 E. Birch • Flagstaff, Arizona 86002 • (928) 779-2721 • Fax (928) 774-1977 



ANNUAL NO FEAR ACT REPORT FOR FISCAL YEAR 2012 

Under the Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 

Report Prepared for: 

Speaker of the House of Representatives 

President Pro Tempore of the Senate 

Committee on Governmental Affairs, U.S. Senate 

Committee on Governmental Affairs, U.S. House of Representatives 

Senate Committee on Interior, Environment and Related Agencies 

House Committee on Interior, Environment and Related Agencies 

Director, Equal Employment Opportunity Commission 

United States Attorney General 

Director, U.S. Office of Personnel Management 

Report Submitted by: 

OFFICE OF NAVAJO AND HOPI INDIAN RELOCATION 
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A. Introduction 

This report is prepared in accordance with requirements of Title II, Section 203, of the 

Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002. The Act 

requires federal agencies to submit an annual report to the Speaker of the House of 

Representatives; the President Pro Tempore of the Senate; Senate Committee on Interior, 

Environment, and Related Agencies; House Committee on Interior, Environment, and Related 

Agencies, the U.S. Equal Employment Opportunity Commission; and the Department of Justice. 

The No FEAR Act holds federal agencies accountable for violations of antidiscrimination and 

whistleblower protection laws relating to federal employment. The report contains data and 

analysis tables concerning Equal Employment Opportunity complaints filed with ONHIR during 

Fiscal Year 2012. 

It is the law of this nation and policy of the Office of Navajo and Hopi Indian Relocation (ONHIR) 

to prohibit discrimination in the workplace. ONHIR is committed to maintaining an environment 

that provides equal employment opportunity for 38 employees, as well as applicants for 

employment. 

B. Federal Court Cases Arising Under the Federal Antidiscrimination or Whistleblower Laws 

1. The Number of Federal Court Cases Pending or Resolved in FY 2012 

As shown below in Table 1, there were no Federal court cases filed by employees of this 

agency. 

TABLE 1 

Federal Court Cases Pending or Resolved in FY 2012 

Title VII of the Civil Rights Act of 1964 O 

Age Discrimination in Employment Act of 1967 O 

Rehabilitation Act of 1973 0 

Whistleblower Protection Act O 

Equal Pay Act of 1963 0 

2. Status of Disposition of Federal Court Cases Including the Amount of Money Required to be 

Reimbursed to the Judgment Fund and Any Budget Adjustments Relating to the Judgment 

Fund 

Table 2 shows the status and disposition of Federal court cases by statute. In FY 2011, the 

Office of Navajo and Hopi Indian Relocation had zero cases (alleging Title VII and ADEA 



violations). During FY 2012, ONHIR did not make any budget adjustments or establish a 

Judgment Fund. 

TABLE 2 

Status of Discrimination Complaints Filed in FY 2011 by Statute 

Title VII of the Civil Rights Act 0 

Age Discrimination Employment Act of 1967 

Rehabilitation Act of 1974 
Whistleblower Protection Act 

Equal Pay Act of 1963 

0 

0 

0 

0 

C. Employees Disciplined for Conduct Inconsistent with Federal Antidiscrimination or 

Whistleblower Laws 

Table 3 shows the number of findings of discrimination and number of employees disciplined for 

having been found to have engaged in discrimination in violation of the civil rights laws. 

TABLE 3 

1. Employees Disciplined in Connection with Federal Court Cases 

a. Number of findings: 

b. Number of employees disciplined 

2. Employees Disciplined in Administrative Cases 

a. Number of findings: 

b. Number of employees disciplined 

D. Final Year End No FEAR Act Data for FY 2012 

0 

0 

0 

0 

Appendix 1- ONHIR's Final Year-End No FEAR Act Data for FY 2012 is attached. 

E. ONHIR's Discipline Policy for Conduct Inconsistent with Federal Antidiscrimination or 

Whistleblower Laws 

ONHIR is committed to maintaining a workplace that promotes productivity and professionalism 

and an environment that protects the dignity of all its workers. ONHIR has issued an anti

harassment policy statement, a copy of which is distributed to all employees and contractors, 

and a copy that is also posted conspicuously within the agency. The policy statement provides 

that any harassment of ONHIR employees, sexual or non-sexual, is expressly prohibited and will 

not be tolerated. The statement provides that employees who engage in discriminatory or 

harassing behavior will be subject to appropriate corrective action - up to and including 

dismissal from service - if allegations are substantiated. ONHIR has procedures for addressing 

employee misconduct. The agency uses a rirogressive discipline approach and depending on the 



nature of the misconduct, the penalties can range from a written reprimand for first offense to 

removal. See ONHIR EEO Policy Statement (Appendix 2); Anti -Harassment Policy Statement 

(Appendix 3). 

F. Data Analysis 

During FY 2012, there were no formal complaints of discrimination. Over the past several years 

there have been no formal complaints of discrimination nor have there been any findings of 

discrimination against ONHIR. As a result, there was no comparative data for measurement of 

significant increases or decreases in any specific areas or categories. 

If the agency had any complaints we would actively attempt to resolve matters administratively 

through the use of ADR (Alternative Dispute Resolution) practices. The agency provided ADR 

training to all employees in FY 2012, (see below in Item 3) and ADR training is scheduled to be 

implemented in FY 2013. 

1. Trends 

An analysis of No FEAR data for the past several years reveals that there have been no 

complaints filed. Therefore, due to the lack of data there are no patterns for bases of 

complaints, leading issues of complaints, and processing time in investigation of formal 

complaints. 

2. Causal Analysis 

As a result of no complaints over the past several years there is no data to indicate an 

increase or decrease in complaints. Therefore, a determination cannot be made for a sound 

statistical causal analysis. 

3. Knowledge Gained 

Agency training on the use of Alternative Dispute Resolution (ADR) is an effective means of 

identifying underlying employee-management issues and improving communication in the 

event of any future complaints. The agency is aware that ADR can lead to an earlier 

resolution of the issues when both parties participate in good faith. In the event of 

complaints, ONHIR will advocate ADR as an option at all stages of the EEO process. 

Agency training on the use of ADR was completed in December 2010 and again in April 

2011. ONHIR has hired a consultant with expertise in EEO Counseling, investigation, 

mediation and ADR which has proved to be beneficial to employees as well as the agency. 

The EEO consultant continues to remain on contract with the agency through FY 2013. In 

addition, the collateral counselor is trained in explaining the benefits of using ADR to 

complainants. 

4. Actions Planned to Improve ONHIR's Equal Employment Opportunity Program 



ONHIR continues to work to improve its EEO program with the following actions: 

• Continued compliance with all EEOC reporting obligations, (EEO 462, MD-715), 

• EEO Officer will continue one on one meetings with senior management, 

• continued exchange of ideas among and benchmarking with other small agencies 

on EEO issues, 

• continued basic EEO training for new employees and managers, 

• computerized posting of No FEAR Act data, 

• conduct No Fear Act training with all agency employees in FY 2015, 

• Continued communication by EEO Officer with Executive Director regarding 

obligations of a strong EEO program. 

G. No FEAR Act Training Plan 

In addition to the initial No FEAR Act training provided to all ONHIR employees, all new 

employees are informed of the No FEAR Act training requirement on their first day at ONHIR. 

Each new employee hired by the agency is required to complete their initial No FEAR Act 

training within sixty days of their arrival at ONHIR. In accordance with OPM regulations, No Fear 

Act training will be conducted with all staff every two years. No Fear Act training was conducted 

with agency staff in March 2013. (Appendix 4). 



Compi.iot Adivity 2013 2012 

Complalnls carried """' from 0 0 previous fiscal year 

Complalnls filed In fiscal year 0 0 

Complalnls closed In fiscal year 0 0 

Pending complaints 0 0 

Compi.ioanll 2013 2012 

Complalnanls carTled over from 
0 0 previous fiscal year 

Complalnanls filed In llacal year 0 0 

Complalnants who - 2 "' 0 0 more complaints In flscaJ year 

Compi.ioll by Basil 2013 2012 

Race 0 0 

Color 0 0 

RellglOn 0 0 

National origin 0 0 

Sex 0 0 

Disability 0 0 

Age 0 0 

Reprisal 0 0 

Equal Pay 0 0 

°""" 0 0 

Tolll 0 0 

Office of N1v1jo ind Hopi lndi10 Relocotion 
"NO FEAR" REPORTING REQUIREMENTS 

GENERAL AGGREGATE EEO DATA 
2013 Figures through March 3 l, 20 l3 

- ·---- -- - -
2011 2010 2009 2008 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 

2011 2010 2009 2008 

0 0 0 0 

0 0 0 0 

0 0 0 0 

2011 2010 2009 2008 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

0 0 0 0 

0 0 0 0 
0 0 0 0 
0 0 0 0 
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Compl•lnll by Issue 2013 2012 

AppoinlrllerWlhre 0 0 

Asslgrment of dutleS 0 0 

Awards 0 0 

Conversion to ful..tlme 0 0 

Dtsc:ipllnary action: 

a) Oemollon 0 0 

b) Replmand 0 0 

c) ~Ion 0 0 

d) Removal 0 0 

e) Retaliation 0 0 

I) Olher 0 0 

Duty hoUra 0 0 

EvalUallon appraisal 0 0 

Examlnatlonllest 0 0 

Harassment: 

a) Non-sexual 0 0 

b) Sexual 0 0 

Medical examination 0 0 

Pay indUdlnQ overtime 0 0 

-Ion 0 0 

Reassigrment: 
a) Denied 0 0 

b\ DiJected 0 0 

Reasonable accommodation 0 0 

Reinstatement 0 0 

Retilernent 0 0 

Temlin8t10n 0 Q 

Tenns/condltiot • of employment 0 0 

Time and attendance 0 0 

Training 0 0 

Other 0 Q 

Total 0 0 

2011 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
Q 

0 

0 

0 

Q 

0 

Office of Navajo and Hopi Indian Relocation 
"NO FEAR" REPORTING REQUIREMENTS 

GENERAL AGGREGATE EEO DATA 
2013 Figures through March 31, 2013 

2010 2009 2008 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 
Q Q 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 
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Complolnlll -Ing from Prwlous YNr by Sbllua 

2013 2012 

Investigation 0 0 

Hearing 0 0 

Final agency action 0 0 

Appeals 0 0 

Written notice 0 0 

Tobi I 0 0 

Average Proceulng lime of -Ing Complalnlll (In days) -

2013 

Coun5e#ng 0 

,,,....Sllgatlon 0 

Hearing requested 

No hearing requested 

Final _.cy action 0 

Hearing requested 

NO hearing requested 

Tobi! 0 

Pending Investigations 2013 2012 

I Pending Investigations 0 0 
OYef 180 days 

Complalnlll D-loMd Without An lnv•tlgallon 

2013 2012 

!Total complaints 0 0 

!Average pending time In days 0 0 

2011 

0 

0 
0 

0 

0 

0 

2011 

0 

2011 

0 

0 

Omce of Navajo and Hopi Indian Relocation 
"NO FEAR" REPORTING REQUIREMENTS 

GENERAL AGGREGATE EEO DATA 
2013 Figures through March 31, 2013 

2010 2009 2008 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

2010 2009 2008 

0 0 0 

2010 2009 2008 

0 0 0 

0 0 0 
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Finding of Dloctlmlnatlon/Fln.ol Agency Action by Total Cornplalnlll -

2013 

• % fl 

!Woth hearing 0 0 

IWothool hearing 0 0 

Total 0 0% 0 

Finding of OIKrlmlnatlon/Fln.ol Agency Action by Bala 

2013 

• % fl 

Race 0 0 

Cok>r 0 0 

Religion 0 0 

NaliOnal origin 0 0 

Se~ 0 0 

Disability 0 0 

Age 0 0 

Reprisal 0 0 

Equal Pay 6 0 

Total 0 0% 0 

Finding of OIKrlmlnatlon/Fln.ol Agency Action by luue 

2013 

• % 11 

AppOinlmentlhke 0 0 

Assigrment of duties 0 0 

Awards 0 0 

Convel$ion to f\Jl-ttme 0 0 

Otner 0 0 

Total 0 0% 0 

Office of Navajo and Hopi Indian Relocation 
"NO FEAR" REPORTING REQUIREMENTS 

GENERAL AGGREGATE EEO DATA 
2013 Figures through March 31, 2013 

2012 2011 2010 

% • % • 
0 0 
0 0 

0% 0 0% 0 

2012 2011 2010 

% • % • 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 

0% 0 0% 0 

2012 2011 2010 

% # % # 
0 0 
0 0 
0 0 

0 0 
0 0 

0% 0 0% 0 

4 of4 

2009 2008 

% # % • % 

0 0 
0 0 

00/o 0 00/o 0 0% 

2009 2008 

% • % • % 

0 0 
0 0 
0 0 
0 0 
0 0 

0 0 

0 0 
0 0 

0 0 

0% 0 00/o 0 00/o 

2009 2008 

% • % ti % 

0 0 

0 0 
0 0 
0 0 
0 0 

0% 0 0% 0 Oo/o 
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UNITED STATES GOVERNMENT 

OFFICE OF NAVAJO AND HOPI INDIAN RELOCATION 

Christopher J. Bavasl 
Executive Director 

OFFICE OF NAVAJO AND HOPI INDIAN RELOCATION 

COMMITMENT TO EQUAL EMPLOYMENT OPPORTUNITY 

POLICY STATEMENT FOR JANUARY 1, 2013 THROUGH DECEMBER 31, 2013 

I AM AFFIRMING THIS AGENCY'S COMMITMENT TO TITLE VII OF THE CIVI. RIGHTS ACT OF 1984. CONSISTENT WITH THIS 

COMMITMENT, THE ONHIR IS COMMITTED TO ENSURING OUR WORKPLACE REFLECTS THE VALUES AS STATED BY 

LAW. 

ONHIR'S OBJECTIVE IS TO PROVIDE A WORK ENVIRONMENT FREE OF UNLAWFUL EMPLOYMENT DISCRIMINATION AND 
TO WORK DILIGENTLY TO ENSURE EQUAL EMPLOYMENT OPPORTUNITIES FOR ALL EMPl.OYEES AND APPLICANTS 
FOR EMPLOYMENT WITH THE AGENCY. ONHIR EMPLOYEES ARE PROTECTED BY FEDERAL LAWS PROHIBITING 
DISCRIMINATION ON THE BASIS OF RACE, RELIGION, COLOR, SEX (INCLUDING PREGNANCY AND GENDER IDENTITY), 
NATIONAL ORIGIN, AGE, DISABILITY, FAMILY MEDICAL HISTORY, OR GENETIC INFORMATION. MOREOVER, 
CONSISTENT WITH PRESIDENTIAL EXECUTIVE ORDERS ANO OTHER LAWS DESIGNED TO PROTECT FEDERAL 
EMPLOYEES, WE MUST VIGILANTLY PREVENT DISCRIMINATION BASED SEXUAL ORIENTATION, PARENTAL STATUS, 
MARITAL STATUS, POLITICAL AFFILIATION, MILITARY SERVICE OR ANY OTHER NON-MERIT BASED FACTOR. THESE 
COMMITMENTS MUST BE EXEMPLIFIED IN ALL OF OUR MANAGEMENT PRACTICES AND DECISIONS, INCLUDING 
RECRUITMENT AND HIRING PRACTICES, APPRAISAL SYSTEMS, PROMOTIONS, TRAINING AND CAREER DEVELOPMENT 
PROGRAMS. 

ONHIR'S OBJECTIVE IS TO ALSO ENSURE THAT AGENCY EMPLOYEES WHO BELIEVE THEY HAVE BEEN DISCRIMINATED 
AGAINST ARE FULLY ABLE TO EXERCISE THEIR RIGHT TO FILE AN EEO COMPLAINT OR GRIEVANCE OR OTHERWISE 
OPPOSE UNLAWFUL DISCRIMINATION WITHOUT FEAR OF RETALIATION. CONSISTENT WITH FEDERAL LAWS, ACTS OF 
RETALIATION AGAINST AN EMPLOYEE WHO ENGAGED IN A PROTECTED ACTIVITY, WHISTLE BLOINING, ·oR THE 
EXERCISE OF ANY APPEAL OR GRIEVANCE RIGHT PROVIDED BY LAW WILL NOT BE TOLERATED. 

ONHIR MANAGERS AND SUPERVISORS ARE ALSO REMINDED OF THEIR RESPONSIBILITY TO PREVENT, DOCUMENT 
AND PROMPTLY CORRECT HARASSING CONDUCT IN THE WORKPLACE. EMPLOYEES ARE URGED TO REPORT ACTS OF 
HARASSMENT TO THE APPROPRIATE AGENCY OFFICIALS AS OUTLINED IN THE AGENCY'S ANTI-HARASSMENT POLICY. 

ANY EMPLOYEE WHO FEELS THAT HE OR SHE HAS BEEN SUBJECTED TO ONE OF THESE FORMS OF DISCRIMINATION 
OR RETALIATION SHOULD CONTACT TERESA SLATER IN THE ONHIR HUMAN RESOURCES BRANCH OR THE AGENCY'S 
CONTRACTED EEO OFFICER, JOSEPH URBANO, 1905 ANASAZI COURT, COLORADO SPRINGS, CO (719) 522-1833, OR AS 
APPROPRIATE THE OfflCE OF SPECIAL COUNSEL AT (202) 254-3600 OR THE MERIT SYSTEMS PROTECTION BOARD AT 
(202) 653-7200. 

IT IS INCUMBENT UPON EVERY EMPLOYEE OF THE AGENCY TO ENSURE THAT THE ONHIR STANDS AS AN EXEMPLAR 
OF EQUITY AND INCLUSl\/ENESS AND THAT EACH E!Ft.OYEE TAKES RESPONSIBILITY FOR l!Ft.EMENTING THE 
OFFICE'S EEO POI.ICY NfO COOPERATING FULLY IN ITS ENFORCEMENT 

THANK YOU FOR YOUR CONTINUED DEDICATION TO FULFIUING THE MISSION OF OUR AGENCY. 

ffe 
DATE 

APPENDIX 2 

P.O. Box KK • 201 E. Birch • Flagstaff, Arizona 86002 • (928) 779-2721 • Fax (928) 774-1977 
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OFFla OF NAVAJO AND HOPI INOIAN RELOCATION 

HARASSMENT PREVtNTION POUCY 

It Is the pollcy of the Office of Naonjo and Hopi Indian Relocation to maintain an environment free of 

Illegal harassment of any Individual In the workplace. We are committed to provldln1 1 workplace In 
which the dignity of ft«Y Individual Is respected. This polky applies to aU employees In their worldn1 

relatlonshlps and to harassment by anyone In the workplace, lndudln1 harassment by coworkers, 

super.tlsors, CH' nor.-employees. 

H....ament 
Harassment Is unwelcome conduct toward an Individual because of person's sex, race, color, rellskJn, 

national origin, sexual orientation, pnder Identity, mental or physical disability when the conduct 

creates an lntlmldatlns. hostile CH' offensive wort environment. The IOll of this policy Is to prevent 
lllepl harassment and to convey that such harassment wlH not be tolerated. Employees are encourapd 

to report such conduct to a supervisor, Human Resources Officer/EEO Official, or any other official. This 

Office also does not tolerate or condone any form of harassment or retaliation toward employees who 

report Incidents of harasslns behavior or assists in any inquiry about such a report. 

Examples of harassment that may violate the law and will violate this policy include: 

• Oral or written communications that contain offensive name-calllns. jokes, slurs, neptive 
stereotyping or threats. This indudes comments or jokes that are distasteful or targeted at 

individual or groups of individuals as desalbed above. 

• Nonverbal conduct, such as staring leering and giving Inappropriate gifts. 

• Physical conduct, such as assault or unwanted touching. 

• Visual Images, such as derogatory or offensive pictures, cartoons, drawing or gestures. Such 
prohibited Images indude those in hard copy or electronic form. 

• 

Sexual Harassment 

Sexual harassment Is a form of harassment that Is based on a person's sex or that is sex-based behavior. 
it is also sexual harassment for anyone in a position of authority to associate hiring, promotion, 

termination or any other condition of employment to a request or demand for sexual favors. This policy 
prohibits sexual harassment of employees because it, llke other forms of harassment, interferes with a 

productive worklns environment, interjects irrelevant considerations in personnel decisions, and 
generally demeans the victims of harassment. 5uch harassment will not be tolerated. 

Emplope Md ONHIR M8napn1ent ResponslblDty 

Every employee has a role to play in achlevtn1 a respectful workplace. ONHIR expects professional 
behavior from all employees and at all times. All managers and supervisors are responsible for ensuring 

that ONHIR provides a workplace free of harassment and Inappropriate behavior and that complaints 
are handled promptly and effectively. 

APPENDIX 3 
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NO FEAR Acr TRAINING PLAN 

On July 20, 2006, the Office of Personnel Management (OPM) published its final rule implementing the 

training requirements of the Notification and Federal Employee Antidlscrimination and Retaliation Act 

(No Fear Act). The final rule requires federal agencies to train all employees on their rights and 

remedies under the federal anti discrimination, retaliation and whistlebtower protection laws. The final 

rule states that agencies must: 

• Train all current employees by December 17, 2006 

• Train all new employees within 90 days of hire 

• Provide refresher training to all employees every two years 

With these requirements. in mind, the Office of Navajo and Hopi Indian Relocation (ONHIR) will provide 

instruction to employees through an interactive CD ROM training course. The No Fear Act training 

course on CD ROM provides instruction on all topics required by the No Fear Act and the OPM final rule. 

Supervisors wilt be provided additional instruction on their special responsibilities. ONHIR's training is 

designed to provide users the opportunity to interact with a series of audio visual scenarios. The CD 

ROM training is accessible to employees with disabilities as required by Section 508 of the Rehabilitation 

Act. 

Starting on October 31, 2005 (FY 2006) the agency provided a No Fear Act training course to agency staff 

through CD ROM media with the expectation that all employees would have the opportunity to 
• complete their initial No FEAR Act training by December 31, 2005. For new employees hired during the 

remainder of FY 2006 and beyond, No Fear Act training will be initiated during their orientation program 

or shortly thereafter, not to exceed 90 days from their starting dates. 

Commencing in FY 2008, and at least every two years thereafter, as required under the No Fear Act, all 

ONHIR employees are provided a refresher course that reminds them of the major principles from the 

previous training and addresses new areas of development. A No Fear Act refresher training was 

provided to all ONHIR staff in FY 2012. 

The agency will track employees' success in completing the initial training through accessing and use of 

the training media and through tracking by the Human Resources branch in the agency. 

APPENDIX4 
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OVERSEAS PRIVATE INVESTMENT CORPORATION 
WASHINGTON, D.C. 20527, USA 

Honorable Jacqueline Berrien 
Chair, The Commission 

March 28, 2013 

United States Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 2 0507 

Dear Madam Chair: 

,.,. 1-. 1,11.n ')C'\ 
i_ '~ l ';· •• \ '- ' 

/\ \_\'. \ditFICE OF THE 
,··· 

PRESIDENT 

Attached please find the Fiscal Year 2012 Annual "No FEAR Report" of the Overseas Private Investment Corporation 
(OPIC). The Report is provided pursuant to Section 203 of the Federal Employee Antidiscrimination and Retaliation 
Act of 2002 (the "No FEAR Act"), Public Law 107-174, which requires a report within 180 days of the end of each 
Fiscal Year. 

The No FEAR Act requires agencies to report on the number of cases arising under each of the respective areas oflaw 
specified in the Act in which discrimination was alleged; the status and disposition of cases; the amount of money 
required to be reimbursed; the number of employees disciplined; any policies implemented related to appropriate 
disciplinary actions against a federal employee who discriminated against any individual, or committed a prohibited 
personnel practice; and an analysis of the data collected with respect to trends, causal factors, etc. 

For Fiscal Year 2012, OPIC's annual No FEAR Report contains no formal complaints of discrimination, and therefore 
no monetary reimbursements, disciplinary action proposed or taken, or policies implemented that arose from 
disciplining employees for engaging in discriminatory practices. 

This absence of complaint activity prevents OPIC from conducting the trend and causal analyses contemplated by the 
Act. However, the Report does highlight actions that OPIC has taken to fully comply with the No FEAR Act and other 
relevant Equal Employment Opportunity laws, including various policy statements issued by OPIC and the training of 
our workforce on the Federal anti-discrimination statutes and regulations. 

Should you have any questions about the Report, please feel free to contact me. 

President and CEO 

Attachment 

1100 NE:W YORK AVE., N. W. ·WASHINGTON, D. C. 20527 ·FAX <202) 408-5133 · (202) 336-8401 
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Equal Employment Opportunity Data Posted 
Pursuant to the No Fear Act 

OPIC Internal Complaint Activity 

Data for FY 2012 

21CFR111514,704{8) .. (c) 29 CFR 111514,705 Comparattv• Dllta 

FY2012 Prevlou• Ft.cal v .. r Diii:• 

Complaint Actlvtty 

2011 2010 2001 2001 2007 2006 
Number of Complaints Flied lo FY 1614.704(a) 0 0 0 1 0 0 

Number of Complainants 1614.704(b) 0 0 0 1 0 0 

Repeat Fliers 1614.704(c) 0 0 0 0 0 0 

21CFR111514,704(d) 21CFR111514.705 Comparattve Data 

Comp .. lnts by •••Is FY2012 Previous Fiscal Year Data 

2011 2010 2001 2001 2007 2006 .. " 0 0 0 0 0 0 
Color 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 
Nattonal Origin 0 0 0 0 0 0 

Sex (lnclucllng complaints flied under Equal Pay Act) 0 0 0 1 0 0 

Disability 0 0 0 0 0 0 .,. 0 0 0 ' 0 0 

Reprisal 0 0 0 0 0 0 

Other 0 0 0 0 0 0 

21CFR11e14.704(e) 21CFR111514.705 Comparative Data 

.fY2012 Previous Fl•cal Year Data 
Complaints by luue 

2011 2010 2001 2001 2007 20015 
Appointment/Hire 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 

Dl•dnllnarv Actton 
Demotion 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 

Removal 0 0 0 0 0 0 

Other 0 0 0 0 0 0 
Duty Hours 0 0 0 0 0 0 

Evaluatlon Appraisal 0 0 0 0 0 0 

2005 
0 1 

0 1 

0 0 

2005 
0 0 
0 0 
0 0 

0 0 

0 1 

0 0 

0 0 

0 1 

0 0 

2005 
0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 
0 0 

0 1 



Exammat1on{Test 0 0 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 0 1 

Sexual 0 0 0 0 0 0 0 0 
Medical Examination 0 0 0 0 0 0 0 0 

Pay (Including Overtime} 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 0 0 

Reassignment 

Denied 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 

Termination 0 0 0 1 0 0 0 0 

Tenns/Conditions of Employment 0 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 



29 CFR &1614.704tf 

Processing "Time " ... post the average length of time it takes to FY2012 
complete each step of the process for every complaint that Is 

pending during any time of the then nscal year ••• " 

Number 
Average 

D...-
All complaints pending in Investigative Stage 1614.704(f)(1) 0 0 

A11 complaints pending in Final Agency Action Stage 0 0 

All complaints pending in which Heanng was not requested 1614.704(f)(2) 0 0 

Time in Investigation Stage 0 0 

Time to issue Final Agency Action 0 0 

All complaints pending in which a Hearing was requested 1614.704(f){3) 0 0 

Time m Investigation Stage 0 0 

Time to issue Final Agency Action 0 0 

29 CFR §1614.704(g) 29 CFR §1614.705 Comparative Data 

Cump;aint,;: Di:iMi!iscd by Agenc;;y ?uniuant to FY2012 ~rev!O!.!S F!~t!!! Ye!!!" D~tii!! 

1614.107(a) 

2011 2010 2009 2008 2007 2006 2005 
Total Complaints Dismissed by Agency 0 0 0 1 0 0 0 0 

Aver<1ge days pending prior to dismissal 0 0 0 125 0 0 0 0 

29 CFR 1614.704 h 29 CFR §1614.705 Comparative Data 

FY2012 Previous Fiscal YQlr Data 
Total Final Agency Actions Finding Discrimination • 

# "' Total Number Findings 704(h)(1) 0 

Without Hearing 704(h)(2) 0 

With Heanng 704{h){3) 0 

29 CFR 1614.704 I 29 CFR §1614.705 Comparative Data 

F'Y2012 
findings of Discrimination Rendered by Basis 

# "' # 
Total Number Findings 704(i)(1) 0 0 



Number Findings Rendered Without Hearing 0 
704 i 
Number Findings Rendered 0 

After Hearing 704(i)(3) 

Race 0 

Color 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 

Sex {include Equal Pay Act) 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 0 

Ag• 0 0 0 0 0 0 0 0 0 

Repnsal 0 0 0 0 0 0 0 0 0 



29 CFR &1614,704 . 29 CFR &1614.705 Comoarative Data 

FY2012 Previous fiscal Year Data 
Findings of Discrimination Rendered by Issue 

2011 I 2010 I 2009 I 2008 I 2007 I 2006 2005 I 

Total Number findings 704(j){l) # o •to # o 
Findings Without Hearing 704(j)(2) 0 O 

",-;-,.-;-,-.-,-.-n-.-,--H-.-.-,;-,-.-,-.-.-c-i-ic-,-i-----------------+-----------,ot-------1--------, 

Appointment/Hire 0 0 O O O O O O 

Assignment of Duties 0 0 O O O O O 0 

Awards 0 0 O O O O O 0 

Conversion to Full-time 0 0 0 O 0 O O 0 

Disciplinary Action 0 0 0 0 0 0 0 0 
Demotion 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 

Suspension 0 0 0 0 0 0 0 0 

Removal O 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 

Evaluation Appraisal 0 0 0 0 0 0 0 0 

Examination/Test 0 0 0 0 0 0 0 0 

Harassment 0 0 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 
Medic<ll Examination 0 0 0 0 0 0 0 0 

Pay (Induding Overtime) 0 0 ---o~----+----~,+---------~,r---+--,~--------,~---+----~,+-------1 
Promotion/Non-Selection 0 0 0 0 0 0 0 0 

Reassianment 0 0 0 0 0 0 0 0 
Denied o 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 

29 CFR §1614.704(k} 29 CFR §1614,705 Comparative Data 

Comptaints Pending From Previous Fiscal Years by FY2012 Previous fiscal Year Data 
Status 

2011 2010 2009 2008 2007 2006 2005 
Total complaints from previous Fiscal Years 704(k}(l) 0 0 0 0 0 0 0 1 

Total Complainants 704(k)(2) 0 0 0 0 0 0 0 1 

Number complaints pending: 704(k)(3) 



Investigation 0 0 0 0 0 0 0 0 

ROI issued, pending Complainant's action 0 0 0 0 0 0 0 0 

Hearing 0 0 0 0 0 0 0 1 

Final Agency Action 0 0 0 0 0 0 0 0 

Appeal with EEOC Office of Federal Operations 0 0 0 0 0 0 0 0 

29 CFR §1614.704(1) 29 CFR §1614.705 Comparative Data 

FY2012 Previous Fiscal Year Data 
Complaint Investigations 

2011 2010 2009 2008 2007 2006 2005 
Number Pending Completion of Investigation 0 0 0 0 0 0 0 0 

Pending Investigations Over Required Time Frames 0 0 0 0 0 0 0 0 
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Honorable Jacqueline Berrien 
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131 M Street,.NE 
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UNITED STATES OFFICE OF PERSONNEL MANAGEMENT 
Washington, DC 20415 

The Director 

The Honorable Jacqueline A. Berrien 
Chair 

APR - 5 2013 

U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Madam Chairwoman: 

I am pleased to provide you with the enclosed FY 2012 No FEAR Annual Report which contains 
statistical data relating to equal employment opportunity complaints filed with the U.S. Office of 
Personnel Management. This report is submitted in accordance with Section 203 of the 
Notification and Federal Employee Antidiscrimination and Retaliation Act of2002, Public Law 
107-174. 

Please let me know if I may provide further information or clarification on any of the 
information presented in this report. 

Sincerely, 

Enclosure 

zo :S '\/ £Z \:id~ £\OZ 
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UNITED STATES OFFICE OF PERSONNEL MANAGEMENT 

Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 

Public Law 107-174 

Annual Report to Congress 
FY 2012 



The Director 

UNITED STATES OFFICE OF PERSONNEL MANAGEMENT 
Washington. DC 20415 

MESSAGE FROM THE DIRECTOR 

It is with great pleasure that I present the Office of Personnel Management's (OPM) 
Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 (''No 
FEAR Act") Annual Report for Fiscal Year (FY) 2012. This Annual Report summarizes 
many of our significant accomplishments in our programs and workforce during Fiscal 
Year 2012. OPM remains fully committed to promoting and protecting merit system 
principles in accomplishing our mission to recruit, retain and honor a world-class 
workforce to serve the American people. 

The No FEAR Act is intended to reduce workplace discrimination within the Federal 
Government by increasing accountability among agencies and departments. Specifically, 
Section 203 of the No FEAR Act requires, not later than 180 days after the end of each 
fiscal year, each Federal agency to submit to the Speaker of the House of 
Representatives, the President Pro Tempore of the Senate, the Committee on 
Governmental Affairs of the Senate, the Committee on Government Reform of the House 
of Representatives, each committee of Congress with jurisdiction relating to the agency, 
the Equal Employment Opportunity Commission, and the Attorney General, an annual 
report with specific information relating to each agency's Equal Employment Opportunity 
(EEO) complaint activity. In addition, 5 CFR Part 724 provides further guidance on each 
agency' s reporting obligations, and also requires the submission of the annual report to 
the Director of OPM for the implementation of a best practices study and the issuance of 
advisory guidelines. 

During FY 2012, OPM sustained a strong foundation of equal employment opportunity 
and workforce inclusiveness. OPM maintained excellent results in promoting and 
protecting merit system principles. I am proud to report that during FY 2012, OPM 
continued to sustain an effective EEO complaint processing program by maintaining 
leading performance metrics in the Federal Government. 

Specifically, during FY 2012 OPM maintained one of the highest percentages for timely 
completion of informal EEO counselings and formal EEO investigations in the Federal 
Government. In FY 2012 EEO investigations were completed with an average 
processing time of 124.14 days. This processing time is well within the regulatory 
requirement of 180 days for formal investigations. EEO counselings were completed 
with an average processing time of 22 days, which is also well within the regulatory 
requirement of 30 days. While demonstrating efficiency in processing complaints, OPM 
sustained a primary emphasis on quality of EEO services and work product - utilizing 
controls and staff training to ensure accuracy and legal sufficiency in all complaint 
processing actions. 

www.opm.gov Recruit, Retain and Honor a World-Class Workforce to Serve the American People www.usajobs.gov 

http://www.opm.gov
http://www.usajobs.gov


In addition to providing an effective complaint process to ensure accountability, OPM 
continued to emphasize its commitment to EEO and merit systems compliance through 
continued outreach and EEO training for the OPM workforce. OPM also continued an 
on-line No FEAR Act training program for the entire OPM workforce. 

OPM strongly supported workforce inclusiveness and appreciation for cultural and 
individual differences. OPM continued to conduct regular special observance programs 
designed to educate and provide information to employees on the various cultures and 
groups of people in our diverse nation. OPM's Diversity and Inclusion Council continues 
to focus on OPM's internal policies and practices as they relate to talent recruitment and 
development, education and training, building partnerships, measuring the effectiveness 
of the diversity initiative process, and ensuring transparency of operations. 

OPM is committed to merit principles and committed to accomplishing our mission - to 
recruit, retain, and honor a world-class workforce to serve the American people. 

~rry 
(J!c!~ 



UNITED STA TES OFFICE OF PERSONNEL MANAGEMENT 
Washington, DC 20415 

Annual Report Required by Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation (No FEAR) Act of 2002 and 5 CFR Part 724 

Fiscal Year 2012 

1. The number of cases arising under each of the 11 
respective provisions of law covered by paragraphs 
(1) and (2) of section 201(a) in which 
discrimination on the part of the agency was 
alleged. 

Dismissed 0 
2. The status or disposition of cases described in Settled 0 
paragraph (1 ). Summary Judgment 1 

Pending 10 

3. The amount of money required to be reimbursed Lump Sum 0 
by such agency under section 201 in connection 
with each of such cases, separately identifying the 
aggregate amount of such reimbursements 
attributable to the payment of attorneys' fees, if 
any. 

4. The number of employees disciplined for 0 
discrimination, retaliation, harassment, or any other 
infraction of any provision of law referred to in 
paragraph (1). 

5. A detailed description of: None. Disciplinary actions are handled on a 
case-by-case basis. 

(A) the policy implemented by that agency relating 
to appropriate disciplinary actions against a Federal 
employee who -



(i) discriminated against any individual in 
violation of any of the laws cited under section 
20l(a)(l) or (2), or 

(ii) committed another prohibited personnel 
practice that was revealed in the investigation of a 
complaint alleging a violation of any of the laws 
cited under section 201(a)(l) or (2), and 

(B) with respect to each of such laws, the number 
of employees who are disciplined in accordance 
with such policy and the specific nature of the 
disciplinary action taken. 

6. An analysis of the information described under 
paragraphs (I) through (6) (in conjunction with 
data provided to the Equal Employment 
Opportunity Commission in compliance with part 
1614 of title 29 of the Code of Federal Regulations) 
including: 

(a) an examination of trends; 
(b) causal analysis; 
( c) practical knowledge gained through 

experience; and 
( d) any actions planned or taken to improve 

complaint or civil rights programs of the agency. 

See attached Section 203 (a)(7) Analysis for FY 
2012. 

7. Any adjustment (to the extent the adjustment can Not Applicable. 
be ascertained in the budget of the agency) to 
comply with the requirements under section 201 . 

8. No FEAR Act Training Plan pursuant to 5 CFR 
Part 724.203 

New employees are provided No Fear Act 
training during new employee orientation. All 
other employees received No Fear Act Training 
online via OPM's Online Learning Connection. 



NOTIFICATION AND FEDERAL EMPLOYEE ANTIDISCRJMINATION AND 
RETALIATION ACT OF 2002 

Section 203(a)(7) Analysis/or FY 2012 

A. Trend Analysis 

During Fiscal Year (FY) 2012, the EEO complaints activity at the Office of Personnel 
Management (OPM) increased by 37.5% when compared to FY 2011, and by 33 .3% when 
compared to FY 2010. 

An analysis of FY 2012 complaints reflects increases in complaints filed based on race, 
sex, and age when compared to FY 2011 as follows: 

Race - increase of 63 .3 % or from 11 complaints to 18 complaints 
Sex - increase of 150% or from 6 complaints to 15 complaints 
Age - increase of 100% or from 9 complaints to 18 complaints 

An analysis of FY 2012 complaints also reflects increases in complaints based on 
harassment (non-sexual) and for promotions/non-selections when compared to FY 2011 as 
follows: 

Harassment (non-sexual) - increase of 111.1 % or from 9 complaints to 19 complaints 
Promotions/Non-Selections - increase of 160% or from 5 complaints to 13 complaints 

B. Causal Analysis 

No Causal Analysis 

C. Practical Knowledge Gained through Experience 

During FY 2012, OPM continued its strong leadership in support of merit system 
principles and sound government operations. OPM ensured accountability by building upon the 
excellent results achieved in OPM's EEO complaints process by sustaining high performance 
during FY 2012, as with other fiscal years. OPM also continued its enforcement of critical OPM 
policies and initiatives promoting EEO, protection from prohibited personnel practices, 
workforce inclusiveness, and the strategic management of human capital. 

See paragraph D below for specific actions taken by OPM to advance merit system 
principles, relevant for reporting under the No FEAR Act. 

D. Actions Planned/Taken to Improve Agency Complaint or Civil Rights Program 

During FY 2012, OPM accomplished significant results in promoting merit system 
principles at OPM, including EEO and the strategic management of human capital. Some of 
these noteworthy achievements include: 

• Provided annual No FEAR Act training to all OPM employees. 



• Posted quarterly notices on agency public website of No FEAR Act EEO 
complaint data. 

• Workforce events and outreach activities to commemorate Special 
Observance programs for National Hispanic Heritage Month; National 
Disability Awareness Month; National American Indian Heritage Month; 
National African American History Month; National Women's History 
Month; National Asian and Pacific American Month; and Lesbian, Gay, 
Bisexual, and Transgender Pride Month. 

• Utilized sign language interpreters and webcasting using relay conference 
captioning to make events accessible to employees with hearing difficulties. 

• EEO presentations provided during new employees' orientation. 

• EEO Assessments were provided to organization heads throughout OPM. 
These assessments provided demographics and a trend analysis of informal 
and formal complaints filed, as well as recommendations to address potential 
areas or concern. 

• Special Emphasis Program Managers were recruited for Women, African 
Americans, Hispanics, Native Americans, Asians, and Individuals with 
Disabilities. 

• EEO and Anti-Harassment training was provided to various organizations 
throughout OPM. 

• Annual training provided to all OPM EEO Counselors and Investigators. 

• Efficient EEO complaint process with measurable results and 
sustained/improved performance from FY 2011 , including the following: 

• Informal EEO Counselings 
OPM accomplished a 98.86% success rate in the timely completion 
of EEO counselings with an average processing time of 22 days 
(well within the regulatory requirement of 30 days). 

• EEO Investigations 
OPM timely completed 100% of EEO investigations with an 
average processing time of 103.40 days (well within the regulatory 
requirement of 180 days). 

Planned actions to improve agency complaint programs: 

• Alternative Dispute Resolution Program 
During FY 2013 the Agency will implement a revised alternate dispute 
resolution process. The plan is still under development. 

• Equal Employment Opportunity Advisory Committee 
The OPM EEO Office has developed a charter agreement with the 
American Federation of Government Employees, Local 32, to serve as an 



advisory body to the OPM Director on existing and proposed policies, 
procedures, practices, and programs relating to equal employment 
opportunity to ensure a discrimination-free work environment for 
employees. 

• Special Emphasis Program Managers 
The OPM EEO office will collaborate with selected program managers to 
review current workforce demographical information to identify trends as 
to various categories, e.g. new hires and recent promotions, and current 
workforce demographics at all grade levels. 



U.S. OFFICE OF PERSONNEL MANAGEMENT 

Equal Employment Opportunity Data Posted 
Pursuant to the No FEAR Act 

Equal Employment Opportunity Data Posted Pursuant to Title III of the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Pub. L. l 07-174 

2012 
tbru 

Complaint Activity Sec. 161 4.704 (a), (b), and (c) 9/30 
Number of Complaints Filed 44 
Number of Complainants 41 
Repeat Filers 5 
Complaints by Basis Sec. 1615.704 (d) 2012 
Note: Complaints can be filed alleging multiple bases. The sum of the bases thru 
may not equal total complaints f iled 9/30 

Race 18 
Color 8 
Religion I 

Reprisal 18 
Sex 15 
National Orig in 3 
Equal Pay Act 0 
Age 18 
Disability 14 
Non-EEO basis 0 

2012 
thru 

Complaints by Issue Sec. 1614.704 (e) 9/30 
Aooointment/Hire 02 
Assignment of Duties 00 
Awards 00 
Conversion to Full Time 00 
Disciplinary Action 00 

(1) Demotion 00 
(2) Reprimand 00 
(3) Suspension 00 
(4) Removal 00 
(5) Other 00 

Dutv Hours 00 
Evaluation/ Appraisal 03 
Examination/Test 00 
Harassment 19 

(1) Non-Sexual 19 
(2) Sexual 00 

Medical Examination 00 
Pav <Including Overtime) 00 
Promotion/Non-Selection 13 
Reassi2nment 00 



Denied 
Directed 

Reasonable Accommodation 

Reinstatement 
Retirement 
Termination 
Terms/Conditions of Employment 
Time and Attendance 
Training 
Other 

Ave 

Complaints pending (for any length o/tlme)during fiscal year where 
hearin was not uested 

Total Final Actions Findin2 Discrimination (Sec. 1614.704(i)) 

Total Number of findings 
a. Without a hearing 
b. With a hearing 

Findings of discrimination Rendered by Basis 
Note: complaints can be filed alleging multiple bases. 
The sum of the bases may not equal total complaints filed. 

TotalNumberoffindings 
Race 
Color 
Religion 
Reprisal 

Sex 

2 

00 
00 
02 
00 
00 
02 
02 
02 
00 
05 

2012 
tbru 
9/30 

124.14 
214.85 

100 

178.20 

122.8 
358.29 

05 
134.80 

08 

2012 
tbru 
9/30 

# % 
00 00 
00 00 
00 00 

2012 
tbru 
9/30 

# % 
00 00 
00 00 
00 00 
00 00 
00 00 
00 00 



National Origin 00 00 
Eaual Pay Act 00 00 
Age 00 00 
Disability 00 00 
Non-EEO 00 00 
Findin2s After Hearin2 00 00 
Race 00 00 
Color 00 00 
Religion 00 00 
Reprisal 00 00 
Sex 00 00 
National Origin 00 00 
Equal Pay Act 00 00 
Age 00 00 
Disability 00 00 
Non-EEO 00 00 
Findings Without Hearin2 00 00 
Race 00 00 
Color 00 00 
Religion 00 00 
Reprisal 00 00 
Sex 00 00 
National Origin 00 00 
Equal Pay Act 00 00 
Age 00 00 
Disability 00 00 
Non-EEO 00 00 

2012 
- thru 

Findin2s of Discrimination Rendered by Issue 9/30 
# % 

Total Number of findings 00 00 
Apoointment/Hire 00 00 

Assi2lllllent of Duties 00 00 
Awards 00 00 
Conversion to Full Time 00 00 
Disciplinary Action 00 00 

Demotion 00 00 
Reprimand 00 00 
Susoension 00 00 
Removal 00 00 
Other 00 00 

Duty Hours 00 00 
Evaluation/ Appraisal 00 00 
Examination!f est 00 00 
Harassment 00 00 

Non-Sexual 00 00 
Sexual 00 00 

Medical Examination 00 00 
3 



Pay <Including Overtime) 00 00 
Promotion/Non-Selection 00 00 
Reassil!llment 00 00 

Denied 00 00 
Directed 00 00 

Reasonable Accommodation 00 00 
Reinstatement 00 00 
Termination 00 00 
Terms/Condition of Employment 00 00 
Time and Attendance 00 00 
Training 00 00 
Other 00 00 
Findin2s After Hearin2 00 00 
Appointment/Hire 00 00 
AssilOllllent of Duties 00 00 
Awards 00 00 
Conversion to Full Time 00 00 
Disciplinary Action 00 00 

Demotion 00 00 
Reprimand 00 00 
Susoension 00 00 
Removal 00 00 
Other 00 00 

Duty Hours 00 00 
Evaluation/ Aooraisal 00 00 
Examinationff est 00 00 
Harassment 00 00 

Non-Sexual 00 00 
Sexual 00 00 

Medical Examination 00 00 
Pay <Including Overtime) 00 00 
Promotion/Non-Selection 00 00 
Reassi2nment 00 00 

Denied 00 00 
Directed 00 00 

Reasonable Accommodation 00 00 
Reinstatement 00 00 
Termination 00 00 
Terms/Condition of Employment 00 00 
Time and Attendance 00 00 
Training 00 00 
Other 00 00 
Findin2s Without Hearin2 00 00 
Aooointment/Hire 00 00 
AssilOllllent of Duties 00 00 
Awards 00 00 
Conversion to Full Time 00 00 
Disciplinary Action 00 00 

Demotion 00 00 
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Reprimand 00 00 
Suspension 00 00 
Removal 00 00 
Other 00 00 

Duty Hours 00 00 
Evaluation/ Appraisal 00 00 
Examination!f est 00 00 
Harassment 00 00 

Non-Sexual 00 00 
Sexual 00 00 

Medical Examination 00 00 
Pay (Including Overtime) 00 00 
Promotion/Non-Selection 00 00 
Reassi2nment 00 00 

Denied 00 00 
Directed 00 00 

Reasonable Accommodation 00 00 
Reinstatement 00 00 
Termination 00 00 
Terms/Condition of Employment 00 00 
Time and Attendance 00 00 
Training 00 00 
Other 00 00 

Pending Complaints Filed in Previous Fiscal Years by Status 2012 
(Sec. 1614.704(k)) thru 

9/30 
Total complaints from previous fiscal years 32 
Total Complainants 29 
Status of complaints pendine: from previous fiscal vears 
Investigation 1 
Hearing 24 
Final Agency Action 07 
Anneal with EEOC omce of Federal Ooerations 03 

2012 
Complaint Investigations thru 

9/30 
Pending completion where investigation exceeds required time frames 00 
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U.S. OFFICE OF SPECIAL COUNSEL 
1730 M Street, N.W., Suite 218 
Washington, D.C. 20036-4505 

202-254-3600 

The Honorable Jacqueline A. Berrien 
Chair 

April 22, 2013 

U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, D.C. 20507-0100 

Re: FY 2012 Annual No FEAR Act Report 

Dear Chair Berrien: 

ZOIJ l1PR 2q A \: 3 \ 

Enclosed please find the Annual Report required by Section 203, Title II of the No 
FEAR Act, Public Law No. 107-174 (2002). If you have any questions about the report, 
please contact me at 202-254-3684. 

Sincerely, 

__)~~ 
Shirine E. Moazed 
Chief, Washington Field Office 

Enclosures: Annual Report 
Data posted on OSC's web site pursuant to Title III of the No FEAR Act 

cc: The Honorable John Boehner, Speaker, U.S. House of Representatives 
The Honorable Patrick J. Leahy, President Pro Tempore, U.S. Senate 
The Honorable Thomas R. Carper, Chairman, Committee on Homeland Security 

and Goverrunental Affairs, U.S. Senate 
The Honorable Darrell Issa, Chairman, House Committee on Oversight and 

Government Reform, U.S. House of Representatives 
The Honorable Eric H. Holder, Jr., Attorney General of the United States, 

U.S. Department of Justice 
The Honorable Elaine Kaplan, Acting Director, U.S. Office of Personnel 

Management 
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U.S. OFFICE OF SPECIAL COUNSEL 

1730 M Street, N.W., Suite 218 
Washington, D.C. 20036-4505 

202-254-3600 

NO FEAR ACT ANNUAL REPORT FOR FISCAL YEAR 2012 

1. The Number of Cases in Federal Court Pending or Resolved in the Fiscal Year 
Arising Under Each of the Federal Antidiscrimination Laws and Whistleblower 
Protection Laws Defined in 5 C.F.R. § 724.201. 

A. Cases Pending in Federal Court 

No lawsuits involving any of the antidiscrimination and whistleblower protection 
laws defined in 5 C.F.R. § 724.201 were pending in Federal court in FY 2012. 

B. Cases Resolved in Federal Court 

No lawsuits involving any of the antidiscrimination and whistleblower protection 
laws defined in 5 C.F.R. § 724.201 were resolved in Federal court in FY 2012. 

2. For the Cases Identified in #1 Above, the Status or Disposition; t}le Amount of 
Money Required to Be Reimbursed to the Judgment Fund By the Agency; and 
the Amount of Such Reimbursement for Attorneys' Fees Where Such Fees 
Have Been Separately Designated. 

As no lawsuits were pending or resolved in Federal court in FY 2012, no 
reimbursement to the Judgment Fund is required and no attorneys' fees have been claimed 

or awarded. 

3. For the Cases Identified in #1 Above, the Total Number of Employees in 
Each Fiscal Year Disciplined for Discrimination. 

There has not been a finding of discrimination by a court or by OSC. Therefore, 
there has been no basis to discipline any agency official for discrimination and no agency 
official has been so disciplined. 

4. Fiscal Year-End Data About Discrimination Complaints for Each Fiscal Year 
That Was Posted in Accordance with Equal Opportunity Regulations 
Implementing Section 30l(c)(l)(B) of the No FEAR Act. 

A printed copy of this information for FY s 2007 - 2012 accompanies this report. 
The quarterly reports are also posted on OSC's website - www.osc.gov. 

http://www.osc.gov
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5. Whether or Not In Connection with Cases in Federal Court, the Number of 
Employees in Each Fiscal Year Disciplined for Discrimination. 

See OSC's response to question 3. No EEO complaints were filed against OSC in 
FY 2012. With respect to complaints filed in previous years, there were no findings of 
discrimination and thus no basis to discipline any agency official for discrimination. 

6. The Agency's Policy for Taking Disciplinary Action Against Federal 
Employees for Violating Antidiscrimination or Whistleblower Protection 
Laws or for Prohibited Personnel Practices. 

OSC's Personnel Management Manual, Chapters 751 and 752, establishes the 
agency's disciplinary action policy for all misconduct, including discrimination and other 
prohibited personnel practices. We will promptly submit a copy of that material if you so 
request. Any disciplinary action is taken after a full investigation of the charge, an 
opportunity to rebut, and a consideration of the Douglas factors. 

7. An Analysis of#l - #6, Including an Examination of Trends; Causal Analysis; 
Practical Knowledge Gained Through Experience; and Any Actions Planned 
or Taken to Improve Complaint or Civil Rights Programs at OSC. 

Only one EEO complaint has been filed against OSC since FY 2007-(filed in FY 
2007). Given the dearth of complaint activity over the past six fiscal years, there is 
insufficient data to conduct any trend or causal analysis. We believe that we do not have, 
and have not had, more complaints of discrimination or reprisal because of our efforts to 
promote fair employment practices and equal employment opportunity. OSC employees are 
particularly well informed about prohibited personnel practices, reprisal actions against 
employees, and equal employment opportunity because ofOSC's mission to: (I) educate 
agencies and employees about prohibited personnel practices, including reprisal; and (2) 
investigate and prosecute prohibited personnel practices and discrimination. Additionally, 
the Special Counsel issued an EEO policy statement emphasizing OSC's commitment to 
EEO principles; that statement was e-mailed to all employees and was posted on OSC's 
website - www.osc.gov. 

8. For Each Fiscal Year, Any Adjustment Needed or Made to the Budget of the 
Agency to Comply With its Judgment Fund Reimbursement Obligations. 

NIA 

http://www.osc.gov
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9. The Agency's Written Plan Developed Under§ 724.203(a) to Train Its 
Employees. 

OSC has developed a Power Point presentation, which is published on our 
website - www.osc.gov - to train employees about the equal opportunity and anti-retaliation 

laws that protect them. This online training was first provided in FY 2007; all employees 
were required to complete it, and certify that they had done so by December 17, 2006. 
Follow-up trainings were conducted in February 2009 and April 2011 and all employees 
were required to certify that they had completed the training. New employees are given the 
agency's No FEAR Act Notice in their orientation packets and are instructed to complete the 
Power Point training program. In compliance with 5 C.F.R. § 724.203, OSC will be 
updating its Power Point training program and conducting follow-up training again in FY 
2013. This training is scheduled for June of2013. 

http://www.osc.%5eov
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U.S. OFFICE OF SPECIAL COUNSEL 
1730 M Street, N.W., Suite 218 
Washington, D.C. 20036-4505 

202-254-3600 

NO FEAR ACT REPORT FOR FISCAL YEAR 2012 
EQUAL EMPLOYMENT OPPORTUNITY DATA 

Equal Employment Opportunity Data Posted Pursuant to Title Ill of the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002 

(No FEAR Act), Pub. L. 107-174 

n/a n/a n/a n/a n/a 
n/a n/a n/a n/a n/a 

1 0 0 0 0 0 

1 0 0 0 0 0 
0 0 0 0 0 0 

Genetic Information • * * • 0 0 
Re risal 1 0 0 0 0 0 
Non-EEO 1 0 0 0 0 0 
* Data is not re uired as this redates the effective date of the Genetic lnfonnation Nondiscrimination Act 



.. 

.. 
t 

·' 
Aooointment/ Hire 0 0 0 0 0 0 
Assignment of Duties o . 0 0 0 0 0 
Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 
Dlsclpllnary Action 1 0 0 0 0 0 

Demotion 0 0 0 0 0 0 
Reorimand 0 0 0 0 0 0 
Susoension 0 0 0 0 0 0 
Removal 1 0 0 0 0 0 
Letter of Counselina 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 
Evaluation/ Aooraisal 0 0 0 0 0 0 
Examination/ Test 0 0 0 0 0 0 
Harassment 2 0 0 0 0 0 

Non-Sexual - 1 0 0 0 0 0 
Sexual 1 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pav (lncludina Overtime) 0 0 0 0 0 0 
Promotion/ Non-Selection 0 0 0 0 0 0 
Reassignment 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 

Reasonable Accommodation 1 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/ Conditions of -
Emolovment 

0 0 0 0 0 0 

Time and Attendance 1 0 0 0 0 0 
Training 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Fully Investigate a Formal 
90 n/a n/a n/a n/a n/a 

Com laint 
Issue a Final Decision 30 n/a n/a n/a n/a n/a 
Fully Investigate When No 90 n/a n/a n/a n/a n/a 
EEOC Hearin is Re uested 
Issue a Final Decision When 
No EEOC Hearing is 30 n/a n/a n/a n/a n/a 
Re uested 
Fully Investigate When an n/a n/a n/a n/a n/a n/a EEOC Hearin is Re uested 

Page 2of 6 
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Issue a Final Decision When 
an EEOC Hearing is n/a n/a n/a n/a n/a n/a 
Reauested 

Total Complaints Dismissed 0 0 0 0 0 0 B A enc 
Average Days Pending Prior 

nla n/a n/a n/a nla n/a to Dismissal 
Total Complaints Withdrawn n/a n/a n/a n/a n/a n/a B Com lainants 

0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 - 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 

Genetic Information • • • * * • • • 0 0 0 0 
Re risal 0 0 0 0 0 0 0 0 0 0 0 0 
Flndln s After Hearin 0 0 0 0 0 0 0 0 0 0 0 0 
Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
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Genetic Information 0 0 0 0 0 0 0 0 0 0 0 0 
Re risal 0 0 0 0 0 0 0 0 0 0 0 0 

# # # 

Total Number Findings 0 0 0 0 0 0 0 0 0 0 0 0 
A ointmenV Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assi nment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full Time 0 0 0 0 0 0 0 0 0 0 0 0 
Disci lina Action 0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 

Harassment 0 0 0 0 0 0 0 0 0 _o 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pa / Includes Overtime 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Reassi nment 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/ Conditions of 0 0 0 0 0 0 0 0 0 0 0 0 Em lo ment 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Trainin 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 
Findin s Without 0 0 0 0 0 0 0 0 0 0 0 0 
A ointmenV Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assi nment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full Time 0 0 0 0 0 0 0 0 0 0 0 0 
Disci lina Action 0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
0 0 0 0 0 0 0 0 0 0 0 0 
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Other 0 0 0 0 0 0 0 0 0 0 0 0 
Dutv Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Annraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pav/ Includes Overtime 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
ReassiQnment 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/ Conditions of 

0 0 0 0 0 0 0 0 0 0 0 0 Emolovment 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
TraininQ 0 0 0 0 0 0 0 0 0 0 0 0 
Assianment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full Time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciolinarv Action 0 0 0 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reorimand 0 0 0 0 0 0 0 0 0 0 0 0 
Susoension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Dutv Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Annraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination Test 0 0 0 0 0 0 0 0 0 -o 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pav/ Includes Overtime 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Reassianment 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/ Conditions of 

0 0 0 0 0 0 0 0 0 0 0 0 Emolovment 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Trainina 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 
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Total Complaints From 
Previous Fiscal Years 
Number of Individuals Who 
Filed Prior Com laints 
Number Pending at 
lnvesti ation Sta e 
Number Pending at Heating 
Sta e 
Number Pending Final 
A en Action 
Number Pendin A eal 

Number Pending Completion 
of lnvesti ation 
Investigations Exceeding 
Time Limits 

3 

2 

0 

1 

1 

0 

0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 
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UNITED STATES OF AMERICA 

OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION 
, ~ -, -·-· ~ \ I '..:-

ONE LAFAYETTE CENTRE ·~--' '-·-·_, · --:· -~ 1_/\\\l. 

1120 20TH STREET, N.W. - NINTH FLOcJRf',-:_;; _. ' 

OFFICE OF THE CHAIRMAN 

The Honorable Jacqueline A. Berrien 
Chairman 

WASHINGTON, DC 20036-3457 

March 26, 2013 

U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Madam Chair: 

• c)r:i I c; 
1-'.t n ·-

'l· Io /\ :,.· ' 

I am pleased to send you the enclosed copy of the U.S. Occupational Safety and Health Review 
Commission's (OSHRC's) Fiscal Year 2012 annual report prepared in accordance with Section 203 
of the Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 (No FEAR 
Act}, Public Law 107-174. 

This report includes, but is not limited to, information about the number of cases required to be 
reported under the No FEAR Act; the am01µ1t of money required to be reimbursed to the Judgment 
Fund in connection with such cases; the number of employees disciplined for discrimination, 
retaliation, harassment or any other infractions of law referred to under the No FEAR Act; an analysis 
of trends and knowledge gained; and recommendations. The report also sununarizes our most 
significant FY 2012 accomplishments for our workfon:e that relate to the No FEAR Act, and 
demonstrates OSHRC's continuing commitment to preventing unlawful discrimination in its 
employment policies, procedures, practices, and opc:rations. 

An identical letter has been sent to the Speaker of the House of Representatives; the President Pro 
Tempore of the Senate; the Senate Committee on Homeland Security and Governmental Affairs; the 
Senate Appropriations Committee; the Senate Appropriations Subcommittee on Labor, Health and 
Human Services, Education and Related Agencies; the Senate Committee on Health, Education, 
Labor and Pensions; the Senate Subcommittee on Employment and Workplace Safety; the House 
Committee on Oversight and Government Reform; the House Appropriations Committee; the House 
Appropriations Subcommittee on Labor, Health and Human Services, Education, and Related 
Agencies; the House Committee on Education and the Workforce; the House Subcommittee on 
Workfon:e Protections; the U.S. Attorney General; the Chair of the U.S. Equal Employment 
Opportunity Commission and the Director of the U.S. Office of Personnel Management. 

Please contact Debra A. Hall, Executive Director, at 202-606-5397 or dhall@oshre.gov if you have 
questions regarding the information contained in this report or wish to discuss related matters. 

Enclosure 

Sincerely, 

Thomasina V. Rogers 
Chairman 

mailto:dhall@oshrc.gov
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Message from Chairman, U.S. Occupational Safety and Health Review Commission 

I am pleased to present the U.S. Occupational Safety and Health Review Commission's 
(OSHRC's) Fiscal Year 2012 annual report prepared in accordance with Section 203 of 
the Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 
(No FEAR Act), Public Law 107-174. 

This report includes, but is not limited to, information about the number of cases required 
to be reported under the No FEAR Act; the amount of money required to be reimbursed 
to the Judgment Fund in connection with such cases; the number of employees 
disciplined for discrimination, retaliation, harassment or any other infractions of law 
referred to under the No FEAR Act; an analysis of trends and knowledge gained; and 
recommendations. The report also summarizes our most significant FY 2012 
accomplishments for our workforce that relate to the No FEAR Act, and demo:istrates 
OSHRC's continuing commitment to preventing unlawful discrimination in its 
employment policies, procedures, practices, and operations. 

The U.S. Occupational Safety and Health Review Commission's equal employment 
opportunity (EEO) program reflects a strong and strategic alignment between my office 
and the Office of the Executive Director, which is responsible for leading the Agency's 
EEO program and promoting workforce diversity. 

OSHRC's robust EEO program is the result of the strong and collaborative partnership 
between the Agency's managers and supervisors who serve as leaders in promoting and 
implementing the agency's EEO goals and objectives and employees who are encouraged 
to exercise their rights under applicable EEO and civil rights statutes. FY 2012 
accomplishments contained in this report include: 

• Timely reporting of Agency EEO complaint activity and statistics. 

• No FEAR Act information and training provided to new employees during 
orientation. 

• Implementation of the Agency's dispute resolution program. 

• Allocation of training resources to the EEO program to ensure alignment with the 
strategic plan. 

• Issuance of the No FEAR Act Notice to employees regarding their rights and 
remedies available under Antidiscrimination Laws and Whistleblower Protection 
Law. 

Pursuant to Congressional requirements, this report is being provided to the Speaker of 
the House of Representatives, the President pro ternpore of the Senate, the Senate 
Committee on Homeland Security and Governmental Affairs, the House Committee on 
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Oversight and Government Reform, and each committee of Congress with jurisdiction 
relating to the ag..:ncy. 

The achievements made during FY 2012 have paved the way for continued measurable 
and valuable improvements in the EEO program during FY 2013 and beyond. I look 
forward to continuing to provide information on the successes in this program in future 
reports. 

YMJ'Yl~M i Ii~ 
Thomasina V. Rogers d 
Chairman 
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I. EXECUTIVE SUMMARY 

The U.S. Occupational Safety and Health Review Commission (OSHRC) provides its 
Annual Report to Congress as required by Section 203 of the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002 ("No Fear Act"), Public Law 
107-174. The Act requires that each Federal agency report on the number of cases that 
were filed in Federal district court which resulted in -judgments, awards or compromise 
settlements; the disposition of those cases; money required to be reimbursed; the number 
of employees disciplined for discrimination, retaliation, harassment, or other infractions 
of a provision of law cited in Section 20l(c) of the No FEAR Act; and current fiscal year 
(FY) statistics regarding equal employment opportunity (EEO) complaints filed under 29 
C.F.R. pt. 1614. This No FEAR Act Annual Report covers FY 2012 (October 1, 2011, to 
September 30, 2012). 

OSHRC is pleased to report that during FY 2012 there were no Federal district court 
cases that resulted in judgments, awards or compromise settlements. Additionally, no 
agency employees were disciplined for discrimination, retaliation, harassment or other 
infractions of a provision cited in the, No, FEAR Act stemming from Federal district court 
actions. Finally, OSHRC is pleased to report that there were no complaints of 
discrimination filed ia F'! 2012. ·,' 

OSHRC continues to make measurable and valuable improvements in the Agency's EEO 
program. In FY 2012, new employees received training and notice on the No FEAR Act, 
equal employment opportunity (EEO) laws, Whistleblower Protection Act (WPA) and 
prohibited personnel practices through the Agency's new employee orientation program. 
Additionally, OSHRC continues to use technology and other innovative methods to keep 
staff informed of their rights and remedies available under the employment 
discrimination and whistleblower protection law. During FY 2012, OSHRC 
disseminated the No FEAR Act Notice and other important information including 
complaints data by and through website postings, as required by the Act. 

In FY 2012, OSHRC continued the process of conducting an expanded review of the 
annual EEO program assessment to indude the principles identified in the Agency's 
Model EEO Program Framework. The expanded review conducted in FY 2012 included 
an evaluation of strategic communication, participation, and collaboration. Preliminary 
findings from the evaluation, combined with data collected from the Employee 
Viewpoint Survey, indicate that the Agency's effort to engage in strategic communication 
with staff has been successful. 

In the spirit of participation and collaboration, in FY 2012, the Agency used ADR to 
successfully resolve a complex, multi-party workplace dispute which threatened the 
morale and productivity of staff responsible for carrying out an essential agency function. 
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II. INTRODUCTION 

The No FEAR Act and regulations promulgated pursuant thereto require each Federal 
agency to submit an annual report with specific information relating to its EEO 
complaints activity to the Speaker of the House of Representatives, the President pro 
tempore of the Senate, the Senate Committee on Homeland Security and Governmental 
Affairs, the House Committee on Oversight and Government Reform, and each 
committee-of Congress with jurisdiction relating to the agency, the Equal Employment 
Opportunity Commission (EEOC), the Attorney General, and the U.S. Office of 
Personnel Management (OPM). This report is submitted by OSHRC to satisfy this 
reporting requirement. 

It is the policy of OSHRC to prohibit discrimination in the workplace. OSHRC is 
committed to maintaining an environment that provides equal employment opportunity 
for its employees, as well as applicants for employment. 

III. BACKGROUND 

The U.S. Occupational Safety and Health Review Commission (OSHRC) is an 
independent Federal agency created to decide contests of citations or penalties resulting 
from OSHA inspections of American wo:k places. In FY 2012, OSHRC employed fifty
eight administrative, professional, and technical occupations, including positions in the 
Senior Executive Service. 

Pursuant to 29 C.F.R. §1614.102(a), OSHRC is required to maintain a continuing 
affirmalive program to promote equal employ;nent opportunity (EEO) and to identify and 
eliminate discriminatory practices and policies. The responsibility for developing and 
managing the policies and programs that support OSHRC's EEO program are delegated 
to the Agency's EEO Director. While the function of EEO Director is located in the 
Office of the Executive Director, that individual serves as advisor to the Chairman and 
senior managers on all matters of Civil Right5 and Equal Employment Opportunity 
(EEO) administration. In addition, as leaders, managers and supervisors are expected to 
take an active role in promoting and implementing the agency's EEO goals and 
objectives. 

IV. DATA 

A. Civil Cases 

Section 203(a)(l) of the No FEAR Act requires that agencies include in their annual 
Report to Congress "the number of cases arising under each of the respective provisions 
of law covered by paragraphs (1) and (2) of section 201(a) in which discrimination on the 
part of the agency was alleged." Section 724.302 of OPM's final regulation. issued on 
December 28, 2006, clarifies section 203( a)( 1) of the No FEAR Act stating that the 
agencies report on the "number of cases in Federal court pending or resolved in each 
fiscal year and arising under each of the respective provisions of the Federal 
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Antidiscrimination Laws and Whistleblower Protection laws." OSHRC reports that 
during FY 2012 there were no Federal district court cases alleging discrimination arising 
under the Federal Antidiscrimination Laws or Whistleblower Protection Laws. 

TABLE 1 

Federal Court Cases Pending or Resolved in FY 2012 Separated by Statute 

Title VII of the Civil Rights Act of 1964 0 

Age Discrimination in Employment Act of 1967 0 

Rehabilitation Act of 1973 0 

Whistleblower Protection Act 0 

Equal Pay Act of 1963 0 

B. ReimbursemeJtt to the Judgment .Fund 

The No FEAR Act requires agencies to reimburse the Judgment Fund for payments made 
in connection with proceedings involving Federal antidiscrimination and whistleblower 
protection laws. The OPM published final regulations in the Federal Register on May 10, 
2006, to clarify the definition of payment as stated in Title II of the No FEAR Act. These 
regulations state that payment means a disb.ursement from the Judgment Fund on or after 
October 1, 2003, to an employee, former· employee, or applicant for Federal employment, 
in accordance with 28 U.S.C. 2414, 2517, 2672, 2677, or with 31 U.S.C. 1304, that 
involves alleged discriminatory or retaliatory conduct described in S U.S.C. 2302(b)(l) 
and (b)(8) or (b)(9) as applied to conduct described in S U.S.C. 2302(b)(l) and/or (b)(8) 
or conduct described in 29 U.S.C. 206(d), 29 U.S.C. 631, 29 U.S.C. 633a, 29 U.S.C. 791 
and 42 U.S.C. 2000e-16. The OPM regulation further states, "For a proceeding involving 
more than one disbursement from the Judgment Fund, however, this term shall apply 
only if the first disbursement occurred on or after October 1, 2003." 

The Judgment Fund did not pay out funds on behalf of OSHRC for discrimination cases 
filed in Federal district court resulting in judgments, awards, or compromise settlements 
during FY 2012. 

C. Disciplinary Actions 

Section 203(a)(4) of the No FEAR Act requires that agencies include in the annual 
Report to Congress "the number of employees disciplined for discrimination, retaliation, 
harassment, or any other infraction of any provision of law referred to in paragraph (! ). " 
Section 203(a)( 1) requires that agencies report "the number of cases arising under each of 
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the respective provisions of law covered by paragraphs (I) and (2) of section 20l(a) in 
which discrimination on the part of such agency was alleged." OPM's published final 
regulations in the Federal Register on December 28, 2006, define discipline as "any one 
or a combination of the following actions: reprimand, suspension without pay, reduction 
in grade or pay, or removal." 

OSHRC uses a comprehensive strategy of education and outreach ~o prevent 
di,crimination and harassment throughout the Agency. There are multiple policy 
statements that address a zero tolerance for any discriminatory actions, e.g., EEO Policy, 
EEO Policy Statement and the Anti-Harassment Policy. OSHRC reports that there were 
no disciplinary actions arising from alleged discrimination, retaliation, harassment, or any 
other infraction of the Federnl Antidiscrimination Laws and Whistlf!blower Protection 
Laws in FY 2012. 

TABLE2 

Employees Disciplined for Conduct Inconsistent with 
Federal Antidiscrimination or Whistleblower Laws in FY 2012 

1. Employees Disciplined in Connection with Federal Court Cases 
Number of Filings 0 
Number of Employees Disciplined 0 

2. Employees Disciplined in Administrative Cases 0 
Number of Filings 0 
Number of Employees Disciplined 0 

D. Final Year-End Data Posted Under Section 301(c)(l)(B) 

The final year-end data for FY 2012, posted pursuant to Section 30l(c)(l)(B) of the No 
FEAR Act (without regard to section 30l(c)(2)) is provided below. The final year-end 
data indicate that there were no complaints of discrimination filed in FY 2012. See 
Figure 1 below. 

Figure 1 

ComDarative Data 2012 
Complaint Activity Previous Fiscal Year Data Thru 

2007 2008 2009 2010 2011 09/30 
Number of Comolaints Filed 1 0 0 0 0 
Number of Comolainants 1 0 0 0 0 
Reoeat Filers 0 0 0 0 0 
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Complaints by Basis Comnarative Data 
Previous Fiscal Year Data 

Note: Complaints can be 2012 
filed alleging multiple 

Thru 
bases. The sum of the 2007 2008 2009 2010 2011 

09/30 
bases may not equal total 

. ,,,.,, 
Race 1 0 0 0 0 -0 
Color 0 0 0 0 0 0 
Reliaion 0 0 0 0 0 0 
Reorisal 1 0 0 0 0 0 
Sex 0 0 0 0 0 0 
National Oriain 0 0 0 0 0 0 
Eoual Pav Act 0 0 0 0 0 0 
Aae 0 0 0 0 0 0 
Disabilitv 0 0 0 0 0 0 
Non-EEO () 0 0 0 0 0 
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Complaints by Issue 
Comparative Data 

Previous Fiscal Year Data 
Note: Complaints can be 2012 
filed alleging multiple Thru 
issues. The sum of the 2007 2008 2009 2010 2011 09/30 
issues may not equal 

·-·~· 
. ,,, _ _, 

Annointment/Hire 0 ~ 0 0 0 0 0 
Assianment of Duties 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 
Reorimand 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 
Susoension 0 0 0 0 0 0 
Other 0 0 0 0 0 0 

Dutv H:>urs 0 0 0 0 0 0 
Evaluation Annraisal 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 
Harassment 

Non-Sexual 1 0 0 0 0 0 
Sexual 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pav (!ncludina Overtime l 0 0 0 0 0 0 
Promotion/Non-Selection 1 0 0 0 0 0 
Reassignment 

Denied 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 
Reinstatement 0 -0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/Conditions of 0 0 0 0 0 0 
Emolovment 
Time and Attendance 0 0 0 0 0 0 
Trainina 0 0 0 0 0 0 
Other 0 0 0 0 0 0 
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Complaints Dismissed by 
Agency 

Total Complaints Dismissed 
hv An.,nrv 
Average days pending prior 
tn di<;micc"I 
Complaints Withdrawn by 

· in,.n•c 
Total Complaints Withdrawn 
hu l'"'nmnl"in~ntc 

Total Final Actions 
Finding Discrimination 

# 
0 
0 
0 

2007 

() 

() 

0 

0 
0 

Comoarative Data 2012 
Previous Fiscal Year Data 

Thru 
2008 2009 2010 2011 09/30 

0 0 0 0 

() 0 0 0 
-

-

1 0 .0 0 

Com arative Data 
Previous Fiscal Year< Data 

0 0 0 0 0 0 
0 0 0 0 0 0 0 0 

There were no final judgments of di&crimination. against the Agency between FY 2007 
and FY 2012. and .no employees were disciplined in connection with cases in Federal 
Court. 

Findings of Comparative Data 
Discrimination 

.· 

Rendered by Basis Previous Fiscal Year Data 

Note: Complaints can 

0 

0 

0 

0 
0 

be flied alleging 
2012 Thru multiple bases. The 

sum of the bases may 09/30 

not equal total . 2007 2008 2009 2010 2011 
complaints and 

# O/o # O/o # O/o # O/o # O/o # O/o findings. 
Total Number Findinas 0 """''iii 0 :'~:;;:: 0 ,,,:~ '. .. P:.l 

. 
;;~\;;ill 

Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 
Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 
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Findings After Hearing 0 0 0 0 0 0 0 0 0 0 0 0 
Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Relioion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 D 0 0 
National Orioln 0 0 0 0 0 0 0 0 er 0 0 0 
Eoual Pav Act 0 0 0 0 0 0 0 0 0 0 0 0 
Aoe 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

. .. ·· '· 
... ·.· : .. .. ;; . . .... . . . 

. . . • ,', ' . < . . 

Findings Without 0 0 0 0 0 0 0 0 0 0 0 0 
Hearina 

Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 c 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Origin 0 0 .o 0 0 0 0 0 0 0 0 0 
Equal Pav Act 0 0 0 0 0 0 0 0 0 0 0 0 
Age 0 0 0 0 0 0 0 0 0 0 0 0 
Disabilitv 0 0 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

Findings of 
Comparative Data 2012 

Previous Fiscal YeM Data Thru 
Discrimination 

2007 2008 2009 2-010 2011 09/30 
Rendered by Issue 

# - # - #~ # O/o # O/o 
Total Number Findings 0 0 0 0 ·. 0 -= .. Aoooi ntment/H ire 0 0 0 0 0 0 0 0 0 0 0 0 
Assionment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinary Action 0 0 0 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
Susoension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
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Pav (lncludinq Overtime) 0 () 0 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selection 0 () 0 0 0 0 0 0 0 0 0 0 
Reassignment 0 () 0 0 0 0 0 0 0 0 0 0 

Denied 0 () 0 0 0 0 0 0 0 0 0 0 
Directed 0 () 0 0 0 0 0 0 0 0 0 0 

Reasonable 0 () 0 0 0 0 0 0 0 0 0 0 
Accommodation 
Reinstatement 0 () 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 () 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of 0 () 0 0 0 0 0 0 0 0 0 0 
Ernp\ovrnent 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Traininq 0 0 0 0 0 0 0 0 0 a 0 0 
Other 0 () 0 0 0 0 0 0 0 0 0 0 .. . " '·.·" 

,,>/ J .... 
. .. · .. . . .. . 

Findings After Hearina 0 Cl 0 0 0 0 0 0 0 0 0 0 
Aooointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 Cl 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 Cl 0 0 0 0 0 0 0 0 0 0 
Disciolinarv Action 0 Cl 0 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 Cl 0 0 0 0 0 0 0 0 0 0 
Suspension 0 Cl 0 0 0 0 0 0 0 0 0 0 
Removal 0 Cl 0 0 0 0 0 0 0 0 0 0 
Other 0 Cl 0 0 0 0 a 0 0 0 0 0 

Evaluation Aonraisal 0, ti 0 0 0 0 0 0 0 0 0 0 
Examination/Test 0 Cl 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pav (lncludinq Overtime\ 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Reassignment 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable 0 0 0 0 0 0 0 0 0 0 0 0 
Accommodation 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of 0 0 0 0 0 0 0 0 0 0 0 0 
Employment 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

. 
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Findings Without 0 0 0 0 0 0 0 0 0 0 0 0 
Hearing 
Aooointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assionment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinary Action 0 0 0 0 0 0 0 0 0 0 0 0 

Demotion 0 0 - 0 0 0 0 0 0 0 0 0 0 -
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Dutv Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pay (Including Overtime) 0 0 0 0 0 0 0 0 J 0 0 0 
Promotion/Non-Selection 0 0 0 c 0 0 0 0 0 G 0 0 
Reassignment 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 O• 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 c 0 0 0 

Reasonable 0 0 0 0 0 0 0 0 0 0 0 0 
Accommodation -
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 -- ·-- --
Terms/Conditions of 0 0 0 0 0 0 0 0 0 0 0 0 
Employment 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 -- -· 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 i 0 0 0 0 0 0 

Pending Complaints Filed Comparative Data 
in Previous Fiscal Years Previous Fiscal Year Data 2012. Thru 09/30 

bv Status 2007 2008 2009 2010 2011 
Total complaints from 2 2 0 0 0 0 
nr.,vin"~ Fi~r"I Y<-'"'r"' 
Total Comolainants 2 2 0 0 0 0 
Number complaints pendin!I 

Investiaation 0 0 0 0 0 0 
Hearina 2 0 0 0 0 0 
Final Action 0 0 0 0 0 0 
Appeal with EEOC Office 0 0 0 0 0 0 
of Federal Operations 
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E. Disciplinary Actions 

Section 203(a)(6) of the No FEAR Act requires that agencies include in their annual 
Report to Congress a detailed description of the policy implemented by the agency 
relating to disciplinary actions imposed against a Federal employee .who discriminated 
against any individual in violation of any of the laws cited under section 201(a)(l) or (2), 
or cqmmitted another prohibited personnel practice that was revealed in the investigation 
of a complaint alleging a violation of any of the laws cited under section 20l(a)(l) or (2). 
Further, the Act requires that, with resped to each law, the Federal agency report on the 
number of employees who were disciplined in accordance with such policy and the 
specific nature of the disciplinary action taken. 

OSHRC is committed to maintaining a work environment that is free of retaliation and 
harassment. This commitment includes taking swift and appropriate disciplinary action 
against individuals who engage in retaliatory and harassing behavior. Additionally, 
OSHRC recognizes the importance of supervisors' and managers' roles in establishing a 
workplace that is free from unlawful discrimination and retaliation. Therefore, the 
performance plan for supervisors and managers includes a Human Resources 
Management Element that includes EEO p1i_nciples. 

V. ANALYSIS OF TRENDS, CAUSAL ANALYSIS AND PRACTICAL 
KNOWLEDGE GAINED THROUGH EXPERIENCE 

Seetion 203(a)(7) of the No FEAR Act requires that agencies undertake "an examination 
of trends, causal analysis, and practical knowledge gained through experience and any 
actions planned or taken to improve complaint or civil programs of the agency." In FY 
2007, two complaints of discrimination were filed; however, no complaints were filed in 
FY 2008 through FY 2012. The use of alternative dispute resolution (ADR) has proven 
to be an effective means of identifying underlying employee-management issues, 
improving communication, and addressing employee concerns prior to the filing of a 
formal EEO complaint. Therefore, OSHRC plans to. continue to use its ADR education 
and outreach program to educate staff on the benefits of dispute resolution in the work 
place. 

On an annual basis, OSHRC analyzes the followi.ng program areas for regulatory 
compliance: program administration; MD-715 compliance stmcture; Recmitment 
Strategies for under-represented groups; plan of action for employment/advancement of 
Disabled Veterans; EEO counseling services; prevention of harassment; and the 
utilization/effectiveness of Alternative Dispute Resolution. 
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VI. ACTIONS PLANNED OR TAKEN TO IMPROVE COMPLAINT OR 
CIVIL RIGHTS PROGRAMS 

Actions taken: 

• Made No FEAR Act Notice available to staff. 

• Posted No FEAR Act EEO data on public website on a quarterly basis. 

• Provided No FEAR Act information and training to new employees during 
orientation. 

• Discussed proposed methods to integrate the use of applicant flow data m 
decisions regarding new hires. promotions, and awards. 

• Posted Reasonable Accommodations Procedures on Agency website. 

Actions planned: 

• OSHRC will continue its efforts to implement the education an<i outreach aspect 
of the ADR program for the resolution of workplace complaints in FY 2013. 

• Provide training to employees, especiall:' supervisors and managers, on their 
rights and responsibilities under Federal Antidiscrimir..ation and Whistlcblower 
Protection Laws with an emphasis on the elimination of employment 
discrimination and retaliation. 

• Train staff on the Whistleblower Protection Enhancement Act of 2012. 

VII. ADJUSTMENT TO BUDGET 

Section 203(a)(8) of the No FEAR Act requires that agencies include in their annual 
Report to Congress information about "any adjustment (to the extent the adjustment can 
be ascertained in the budget of the agency) to comply with the requirements under section 
201." OSHRC did not provide such an adjustment. 
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OFFICE Of< TllF CHAIRMAN 

UNrn·.D STATr:s oF AMr'.1~1cA 

0CCUl'ATJONAL SAFETY .~ND HEALTH ~EVIEW COMMISSION 

()NE LAl'AYFTTE CENTRE 

I 120 20Tll STRl'F r. N. W - NINTH FLOOR 
WASlllN<;roN, DC 20036-3457 

Equal Employment Opportunity Policy Statement 

APPENDIX I 

The Occupational Safety and Health Review Commission (hereafter "Review Commission" or "OSHRC") 
supports the principles of equal employment opportunity (EEO) for all employees and applicants for 
employment. OSHRC's EEO policy covers all agency employment programs, management practices, and 
decisions, including recruitment, hiring, merit promotion, transfers, reassignments, training and career 
development, benefits, discipline, and separation. 

This statement notifies all employees and applicants that OSHRC prohibits discrimination on the basis of 
race, color, religion, sex, national origin, age, sexual orientation, disability, and in retaliation for prior 
involvement in EEO protected activity. OSHRC is also committed to maintaining a work environment that is 
free of retaliation and harassment. This commitment includes taking swift and appropriate disciplinary 
action against individuals who engage in retaliatory ami harassing behavior. Furthermore, OSHRC supports 
the rights of individuals to exercise their rights under applicable EEO and civil rights statutes. 

All Review Commission employees are responsible for implementing the agency's EEO policy. Jn order to 
ensure that all employees are afforded a fair and competitive employment process, it is the responsibility of 
OSHRC management to follow EEO principles in recruitment and personnel management decisions, and to 
be fair and equitable in the rights of employees. As leaders, managers and supervisors are expected to take 
an active role in promoting and implementing the agency's EEO goals and objectives. Achievement of the 
agency's equal opportunity objectives will enhance the agency's ability to accomplish its mission. All 
employees are expected to abide by the letter, intent, and spirit of the equal opportunity laws and policies. 

OSHRC is committed to preventing unlawful discrimination in its employment policies, procedures, 
practices, and operations. This statement reaffirms the principles of equal employment opportunity and 
assures that EEO program requirements will be enforced. 

A copy of this statement is to be posted in all personnel and EEO offices and made available to all employees 
via the intranet. For questions concerning EEO, contact Angela Roach, EEO Director at 202-606-5391 or 
via electronic mail at a).:!):<!~~h'i..~(_)~"Jll.'~. g_~ ~\'. 

This policy replaces and updates the Equal Employment Opportunity Policy Statement, dated May 18, 2009. 

- /" ''17)";t;•.hy""' . I '7/'J~ 
Thomasina V. Rogers · 
Chairman 
March 26, 2013 
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APPENDIX2 

U.S. Occupational Safety and Health Review Commission 
No FEAR Act Training Plan 

The No FEAR Act was signed into law by President George W. Bush on May 15, 2002, 
and became effective on October l, 2003. The Act requires Federal agencies to be 
accountable for violations of anti-discrimination and whistleblower protection laws and 
post certain statistical data relating to Federal sec!Or EEO complaints filed with the 
agency. 

Section 202(c) of the No FEAR Act requires each Federal agency to provide training to 
employees regarding their rights and remedies under 5 USC § 2302(b) and 5 USC § 
2302(d). On July 20, 2006, the Office of Personnel Management (OPM) published its 
final rule implementing the training requirements of the No FEAR Act. The final rule 
requires federal agencies to train all employees on their rights and remedies under the 
federal antidiscrimination, retaliation, and whistleblower protection laws. The final rules 
state that agencies must: 

• Train all new employees as part of the employee orientation program or within 30 
days of hire 

• Provide No Fear Act refresher training to all employees by December 17, 2012. 

In September 2011, the Occupational Safety and Health Review Commission (OSHRC) 
contracted with Brightline Compliance to provide refresher instruction to employees 
through their interactive online "No FEAR Act" training course. Brightline's No FEAR 
Act course provides instruction on all topics required by the No FEAR Act and the OPM 
final rule. 

The online training provides additional instruction to supervisors and managers on their 
special responsibilities. The series of audio-visual scenarios facilitates learning while 
testing users on their understanding of the content 

In addition, users are allowed to ask questions and have their questions answered on-line. 
This on-line training is accessible to employees with disabilities as required by Section 
508 of the Rehabilitation Act. 

In December 2006 and at least every two years thereafter, as required under the No 
FEAR Act, employees will be provided a refresher course that reminds them of the major 
principles from the previous training and addresses new and developing areas of concern. 
In addition, OSHRC will emphasize regular training for managers and supervisors. In 
FY 2012, OSHRC reevaluated the Agency's training plan and determined that the on-line 
training was no longer cost effective. Therefore, in December 2012, 100% of staff 
completed an Agency developed training module to satisfy the refresher training 
requirement outlined above. 
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.P BGC Pension Benefit Guaranty Corporation 
ProtectingAmerica'aPen•iona 1200 KStreet, N.W., Washingtc1n, D.C. 20005-4026 

Office of the Director 

March 25, 2013 

The Honorable Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, D.C. 20507 

Dear Madame Chair: 

Pursuant to Title II, Section 203, of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of the 2002 (the "Act"), I am pleased to 
submit the Pension Benefit Guaranty Corporation's ("PBGC") Annual Report for 
Fiscal Year 2012. 

The Report contains data and analysis of equal employment opportunity complaints 
filed with PBGC during the fiscal year ending September 30, 2012. 

It is the law of this nation and the policy of PBGC to prohibit discrimination in the 
workplace. PBGC is committed to maintaining an environment that provides equal 
employment opportunity for its employees and applicants for employment. 

Sincerely, 

cfl~ 
Josh Gotbaum 

Enclosure 

:__. 



Annual Report for Fiscal Year 2012 
Under the 

Notification and Federal Employee Antidiscrimination 
And Retaliation Act of 2002 

Report Prepared for: 
Speaker of the House of Representatives 

President Pro Tempore of the Senate 
Senate Committee on Homeland Security and Governmental Affairs 

House Committee on Oversight and Government Reform 
Senate Health, Education, Labor, and Pensions Committee 

House Education and Labor Committee 
Equal Employment Opportunity Commission 

Attorm~y General 
Director, U.S. Office of Personnel Management 

Report Submitted by: 

Pension Benefit Guaranty Corporation 
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A. Introduction 

Final Year-End No FEAR Act Data for FY 2012 
EEO Policy Statement dated September 19, 2012 
PBGC Anti-Harassment Policy dated August 28, 2012 

Tiris report is prepared in accordance with the requirements of Title II, Section 203, of 
the Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 (Act). 
The Act requires federal agencies to submit an annual report to the Speaker of the House of 
Representatives; the President Pro Tempore of the Senate; the Senate Committee on Homeland 
Security and Governmental Affairs; the House Committee on Oversight and Government 
Reform; the Senate Health, Education, Labor, and Pensions Committee; the House Education 
and Labor Committee; the U.S. Equal Employment Opportunity Commission, the Attorney 
General; and the Director of the Office of Personnel Management. 

The Act holds federal agencies accountable for violations of antidiscrimination and 
whistle blower protection laws relating to federal employment. This report contains data and 
analysis concerning equal employment opportunity (EEO) complaints activity at PBGC, 
including Federal court cases and resulting disciplinary actions during Fiscal Year 2012. 

It is the law of this nation and the policy of PBGC to prohibit discrimination in the 
workplace. PBGC is committed to maintaining an environment tl1at provides equal employment 
opportunity for its approximately 968 employees as well as applicants for employment. 

B. Federal Court Cases Arising Under the Federal Antidiscrimination or 
Whistleblower Laws 

1. The Number of Federal Court Cases Pending or Resolved in FY 2012 

As shown below in Table 1, there were a total of 5 federal court cases pending in Fiscal Year 
2012 filed by 5 employees. All 5 cases included claimed violations of Title VII of the Civil 
Rights Act of 1964, which prohibits discrimination based on race, sex, color, religion, disability 
and reprisal. One of the cases also included a claimed violation of the Age Discrimination in 
Employment Act (ADEA), which prohibits discrimination based on age. No cases included 
claimed violations of the Rehabilitation Act, which prohibits discrimination based on disability, 
tile Whistleblower Protection Act, or the Equal Pay Act of 1963. 

TABLE 1 

Federal Court Cases Pending or Resolved in FY 2012 Separated by Statute 
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Title VII of the Civil Rights Act of 1964: S 

Age Discrimination in Employment Act of 1967: 1 

Rehabilitation Act of 1973: 0 

Whistleblower Protection Act: 0 

Equal Pay Act of 1963: 0 

2. Status or Disposition of Federal Court Cases Including the Amount of Money 
Required to be Reimbursed to the Judgment Fund and Any Budget 
Adjustments Relating to the Judgment Fund 

Table 2 shows the status and disposition of federal court cases by statute. There were 5 
pending cases during FY 2012. All 5 cases are still pending and remained at the close of the 
fiscal year. 

TABLE2 

Status of Federal Court Cases Pending in FY 2012 by Statute 

Title VII of the Civil Rights Act of 1964: 
Pending: 
Dismissed: 
Settled: 

Age Discrimination Employment Act of 1967: 
Pending: 
Dismissed: 
Settled: 

Rehabilitation Act of 1973: 
Pending 
Dismissed: 
Settled: 

Whistleblower Protection Act: 
Pending: 
Dismissed: 
Settled: 

4 

s 
s 
0 
0 

1 
1 
0 
0 

0 
0 
0 
0 

0 
0 
0 
0 



Equal Pay Act of 1963: 
Pending: 
Dismissed: 
Settled: 

0 
0 
0 

C. Employees Disciplined for Conduct Inconsistent with Federal Antidiscrimination or 
Whistleblower Laws 

Table 3 shows the number of findings of discrimination and the number of employees 
disciplined for having been found to have engaged in discrimination in violation of the civil 
rights and whistleblower laws. 

TABLE3 

Employees Disciplined for Conduct Inconsistent with 
Federal Antidiscrimination or Whistleblower Laws in FY 2012 

1. Employees Disciplined for Conduct Inconsistent with Federal antidiscrimination or 
whistleblower laws. 

Number of ·Findings: 
Number of Employees Disciplined: 

0 
0 

2. Employees Disciplined in Connection with Cases in Federal Court 

Number of Employees Disciplined: 0 

D. Final Year-End No FEAR Act Data for FY 2012 

Attached as Appendix I is the PBGC's final year-end No FEAR Act Data for FY 2012. 

E. PBGC's Discipline Policy for Conduct Inconsistent with Federal Antidiscrimination 
or Whistleblower Laws 
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PBGC is committed to maintaining a workplace that promotes productivity, 
professionalism and an environment that protects the dignity of all of its workers. PBGC has 
issued policy statements, which periodically are sent to all of its employees. The statements 
provide that any harassment of PBGC employees is expressly prohibited and will not be 
tolerated. Further, they state that employees who engage in discriminatory or harassing behavior 
will be subject to appropriate corrective action, up to and including dismissal from service, if 
allegations are substantiated. See Reaffirmation of EEO Policy Statement dated September 19, 
2012 and Prevention of Workplace Harassment dated August 28, 2012 (Appendices 2 and 3 
respectively). 

PBGC maintains an internal directive on Discipline and Adverse Actions which outlines 
the procedures for addressing employee misconduct, including a table of suggested penalties for 
various infractions. This table, which has been in effect since 2007, includes several categories 
for conduct inconsistent with federal antidiscrimination or whistleblower laws. Using a 
progressive discipline approach, and depending on the nature of the misconduct, the penalties 
can range from a written reprimand for a first offense to removal from duty. 

F. Data Analysis 

During FY2012, 10 PBGC employees filed 13 formal complaints of discrimination. The 
number of formal complaints filed is a decrease from the 17 formal complaints filed the previous 
year. The number of people filing complaints decreased to 10, from the previous year's total of 
16 individuals. The number ofrepeat filers from FY2011 to FY2012 increased from 1 to 3. 
These repeat filers accounted for 23% of the overall complaints in FY2012. 

An analysis of the FY2012 complaint data reveals that the leading basis for formal 
complaints was reprisal. This basis was raised in 11 cases. This is an 18% increase from the 9 
cases in the previous reporting period. Sex and race were the next most prominent bases in FY 
2012, being raised in 6 and 5 cases respectively. For evaluation/appraisal, this issue increased 
25% from its occurrence in FY201 l's total of 4 to 5. Disability claims dropped 25% from 2011 
to 2012 from 4 to 3. Age claims dropped by 50% from 6 to 3. 

Historically, race and reprisal have been among the two leading bases since FY2008. In 
FY2011, 11 complaints raised race as a basis and 9 complaints raised reprisal as a basis. For 
reprisal, FY201 l saw a 30% decrease from its FY2010 number. The number of cases in which 
it was named as a basis fell from 13 to 9. Historically, sex-based complaints were the next most 
prominent in FY201 l. They saw a 36% decrease from FY2010 to FY2011, going from 11 
complaints to 7. PBGC did not have any claims in FY2012 based on color, religion, national 
origin or the Equal Pay Act. 

The leading issues in FY2012 were terms/conditions of employment and evaluation 
appraisal. Both of these issues were named as a component in employee complaints 5 times in 
FY2012. No other issue was raised more than 3 times. The next leading issue was harassment 
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(non-sexual) wlllch was named 3 times total. This is a 58% drop from the previous year's total 
of7. 

I. Trends 

The number of complaints increased from FY2007 to FY2010. From FY2009 to 
FY2010, the number of complaints stayed constant at 21. Since that time, complaints per year 
have been decreasing. In FY201l,17 formal complaints were initiated. In FY2012, that number 
dropped to 13. Tills is the lowest complaint total at the agency over the past five years. 

Formal complaints containing race as a basis have decreased significantly over the past 
four years. Willie it was the leading basis of complaints from FY2009 to FY201 l, it was only 
the tlrird most common basis in FY2012. The drop in the number of race complaints is the 
biggest decrease in a claimed basis in five years. Reprisal was the most claimed basis in FY 
2012 with 11 complaints including it as a component. 

Sex-based complaints were the second most stated basis in FY2012 at 6 claims. Tills still 
represents a decrease from the previous year, and the lowest total since 2007 when only 5 
complaints were registered. The number of age complaints dropped by 50% after staying static at 
6 complaints from FY2010 to FY201 l. No national origin claims have been filed with the 
agency since 2008. No Equal Pay Act claims have been made in the past five years. 

Evaluation/Appraisal was one of the leading issues in FY2012, being raised in 5 
complaints. Tills is a 25 % increase from the previous year's total of 4. The other most 
prominent issue raised was terms/conditions of employment, which was also raised in 5 
complaints. Tills is notable as terms/conditions of employment was not raised as an issue at all in 
FY2011. No other issue was raised in formal complaints more than 3 times. Harassment (non
sexual) was raised 3 times, but experienced its lowest total since FY2007 in wlllch it was only 
claimed 2 times. 

In FY2010, there were 21 formal complaints and the average number of days to process 
complaints in the investigation stage was 149 days. In FY2011, the number of complaints filed 
was 17 and average days to process complaints in the investigation stage were 147. In FY2012, 
the average number days it took to process complaints rose to 192 even though the agency 
experienced its lowest complaint total in 5 years. Tills was in part due to an older complaint 
being remanded back to the agency for further processing. The agency continues to show overall 
progress in processing formal complaints more efficiently at the investigative and final action 
stages. In FY2012, 86% of formal complaint investigations were timely processed and 100% of 
Final agency Actions was timely issued. 

The agency actively encourages resolution of formal matters through administrative and 
judicial means and the nse of alternative dispute resolution (ADR). Over the past 20 years, only 
1 formal complaint has resulted in a compensatory damages award against PBGC. 
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2. Causal Analysis 

Because of the relatively small number of complaints and the fluctuations from year-to
year, it is difficult to assess causation. At present, no prevalent factors have been identified as 
driving forces behind the agency's complaint activity. However, significant strides were made in 
FY2012 to enhance PBGC's ability to analyze complaint data, including utilizing and training 
staff on the use of the automated complaint tracking and reporting system implemented in 
FY2011. 

In addition, in FY2012 the agency continued use of the Early Intervention program which 
is designed to help employees who come to EEO with cases that could possibly be resolved 
without entering the federal sector EEO discrimination complaint process. This process was 
designed for use in cases that either fell outside of defined equal opportunity jurisdiction or that 
were judged to be resolvable by quickly deployed inquiry and mediation. It is estimated that the 
number of cases handled in this manner is, along with other factors, is responsible for the drop in 
formal complaints filed in the past 2 years. 

The agency continues to identify personnel practices that may serve as barriers to equal 
opportunity. PBGC anticipates that the enhancement of the automated complaints tracking 
system will facilitate the process of reviewing and analyzing work processes, policies, 
procedures, complaints and assist in identifying barriers and developing action plans. The 
automated complaints tracking system should also create more task hours to devote to these 
efforts. In addition, in FY2012 the agency facilitated an employee and management assessment 
as part of the MD-715 efforts to assess how the agency is correcting identified barriers to 
affirmative employment. 

3. Knowledge Gained 

In the past, the use of Alternative Dispute Resolution (ADR) has been an effective means 
of identifying underlying employee-management issues and improving communication, thereby 
leading to an earlier resolution of the issues when both parties participate in good faith. PBGC 
promotes and advocates ADR as an option at all stages of the EEO process. PBGC promotes 
ADR more aggressively than in the past and has provided additional training to managers and 
employees about the benefits of ADR as a viable and effective tool to resolve disputes. In 
addition, the agency has taken steps to enhance its staff's knowledge of mediation through 
training and other resources. ADR has also been deployed usefully as a part of the EEO Early 
Intervention program. 
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4. Actions Planned to Improve PBGC's Equal Employment Opportunity Program 

The agency continues outreach to histmically underrepresented groups and individuals 
with disabilities. The agency conducts ongoing Basic EEO Training Workshops for employees 
and managers. Internal collaboration among agency departments led to development of PBGC's 
Anti-Harassment policy. The agency also developed training focused on "Survival Skills for 
Managers" and "What Not To Say." 

To improve timeliness of complaint processing, in FY2012 the agency added a quality 
report module to enhance its automated complaints tracking system. 

The following actions are planned in FY 2013: 

• Incorporate EEO review, input, and recommendations in the agency's strategic 
operations; 

• Implement EEOC Technical Audit feedback recommendations; 
Expand knowledge of and participation in Alternative Dispute Resolution 
programs; 

• Provide EEO training to employees and managers on areas identified through 
barrier and trends analyses; 
Deliver Basic EEO Training workshops for employees; 

• Development of EEO Managerial Course; 
Hiring of contractor to conduct targeted trends and barriers analysis; 

• Conduct brown bag sessions to enhance the workplace environment through 
targeted training; and 

• Enhancing internal collaboration among departments to augment agency's ability 
to create a workplace with affirn1ative employment values. 

G. No FEAR Act Training Plan 

All new employees are informed of the No FEAR Act training requirement on their first 
day at PBGC and are required to complete their initial No Fear Act training within sixty days of 
their arrival at PBGC During FY 2012, all new PBGC employees received No FEAR training. 
In FY2013, all agency employees will receive No FEAR Act refresher training. 
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Equal Employment Opportunity Data Posted Pursuant to Title III of 
the Notification and Federal Employee Antidiscrimination and 

Retaliation Act of 2002 (No FEAR Act), Pub. L. 107-174 

'Note: Data for FY 2012 was calculated based on use of Mlcropact iComplalnts system. 

Comoarative Data 
2012: 4th Complaint Activity Previous Fiscal Year Data 

2007 2008 2009 2010 2011 
Quarter 

Number of Comolaints Filed 15 24 21 21 17 13 
Number of Comolainants 47 20 15 16 16 10 
Reoeat Filers 2 4 3 1 1 3 

Complaints by Basis 
Comparative Data 

Previous Fiscal Year Data 
FY 2012: 

Note: Complaints can be flied 4th 
alleging multiple bases. The 2007 2008 2009 2010 2011 Quarter sum of the bases may not equal 

total complaints flied. 

Race 7 9 14 14 11 5 
Color 0 3 2 1 2 0 
Relioion 0 2 0 0 0 0 
Renrisal 8 13 15 13 9 11 
Sex 5 6 8 11 7 6 
National Orialn 0 2 0 0 0 0 
Fn11;::i! Pav Act 0 0 0 0 0 0 

Aae 3 2 5 6 6 3 
Dlsabllitv 7 7 4 6 4 3 
Non-EEO 0 0 0 0 0 1 
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No FEAR Act Data 

Complaints by Issue Comaaratlve Data 
Previous Fiscal Year Data 

FY 2012: 
Note: Complaints can be filed 4th 
alleglng multiple Issues. The 2007 2008 2009 2010 2012 Quarter sum of the Issues may not equal 

total complaints flied. 

AnnointmentlHire 0 1 1 0 1 1 
Asslc nment of Duties 0 3 3 4 4 1 
Awards 0 0 0 0 0 2 
Conversion to Full-time 0 0 0 0 0 0 
Dlsciolinarv Action 

Demotion 0 0 0 0 0 0 
Reorlmand 0 0 0 0 0 0 
Removal 1 0 0 1 0 0 
Susnension 2 0 0 0 0 0 
Other 0 0 0 0 0 0 

Dutv Hours 0 0 0 0 0 1 
Evaluation Annralsal 3 3 3 2 4 5 
Examination/Test 0 0 0 0 0 0 
Harassment 

Non-Sexual 2 7 7 12 7 3 
Sexual 0 2 2 0 0 0 

Med/cal Examination 0 0 0 1 0 0 
Pav IJncludino Overtime) 0 0 0 0 1 0 
1-'romotionlNon-Seiect!on 0 7 7 c 1 0 " Reassianment 

Denied 1 0 0 0 0 0 
Directed 0 0 0 1 0 0 

Reasonable Accommodation 1 2 2 2 1 1 
Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 1 0 0 0 0 0 
Terms/Conditions of 1 7 7 3 0 5 
Emolovment 
Time and Attendance 0 0 0 1 0 0 
Trainino 0 0 0 1 1 2 
Other 4 0 0 0 2 1 
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No FEAR Act Data 

Comoaratlve Data 
Previous Fiscal Year Data FY 2012: 

Processing Time 4th 
2007 2008 2009 2010 2011 Quarter 

Complaints pending during 
fiscal vear 

Average number of days in 
189 152 129 149 147 192 

investlqation staoe 
Average number of days In 

376 233 24 44 53 34 
final action stane 

Complaint pending during 
. 

fiscal year where hearing 
. was renuested .· 

Average number of days in 473 208 200 199 230 196 
lnvestlqatlon stane 

Average number of days In 
168 16 0 59 17 30 

final action stane 
Complaint pending during 
fiscal year where hearing 

was not i-enuested . 

Average number of days in 383 336 144 232 199 181 
investiqatlon staae 

1'1."orane number of davs in • 
final action stage 

77 584 403 24 70 42 

Comnarative Data 
FY 2012: Complaints Dismissed by Previous Fiscal Year Data 

4th Agency 
2007 2008 2009 2010 2011 Quarter 

Total Complaints Dismissed 1 1 7 5 7 6 
bv Anencv 
Average days pending prior 192 70 79 71 78 34 
to dismissal 
Complaints Withdrawn by 
Comolainants 
Total Cbmplaints Withdrawn 

1 2 1 0 1 2 
bv Comnlainants 
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No FEAR Act Data 

Comparative Data FY 2012: 4th 
Total Final Actions Previous Fiscal Year Data 

Finding Discrimination 2007 I 2008 I 2009 I 2010 I 2011 Quarter 

# I % I # I % I # .1 % I # I % I # I % # I % 
Total Number Flndlnns 0 I J Jilli 0 llllli ¥1 0 tili- 0 IJlih r 111 0 lii•IMJ 0 

" •1 
Without Hearinn 0 I 0 I 0 I 0 I 0 I 0 I 0 I 0 I 0 I 0 1 I 100 
With Hearina 0 I 0 I 0 I 0 I 0 I 0 I 0 I 0 I 0 I 0 0 I 0 

Findings of Comoarative Data 
Discrimination Rendered Previous Fiscal Year Data 

Note: Complaints can be flied FY 2012: 4th 
alleging multiple bases. The 2007 2008 2009 2010 2011 Quarter 

sum of the bases may not equal 
total complalnts and findings. 

Total Number Findinos 
--

'';'?0 -~ 1 
Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Reliaion 0 0 0 0 0 0 0 0 0 0 0 0 
Reorisal 0 0 0 0 0 0 0 0 0 0 1 100 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Orinin 0 0 0 0 0 0 0 0 0 0 0 0 
Enual Pav Act 0 0 0 0 0 0 0 0 0 0 0 0 
Aae 0 0 0 0 0 0 0 0 0 0 0 0 
Disabilitv 0 0 0 0 0 0 0 0 0 0 0 u 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

. 

Findinas After Hearino 
Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Reliaion 0 0 0 0 0 0 0 0 0 0 0 0 
Reorisal 0 0 0 0 0 0 0 0 0 0 1 100 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Oriqin 0 0 0 0 0 0 0 0 0 0 0 0 
Enual Pav Act 0 0 0 0 0 0 0 0 0 0 0 0 
Aae 0 0 0 0 0 0 0 0 0 0 0 0 
Dlsabilitv 0 0 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

findinas Without Hearina 
Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Reliaion 0 0 0 0 0 0 0 0 0 0 0 0 
Reorisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Oriain 0 0 0 0 0 0 0 0 0 0 0 0 
Eaual Pav Act 0 0 0 0 0 0 0 0 0 0 0 0 
Ane 0 0 0 0 0 0 0 0 0 0 0 0 
Dlsabllitv 0 0 0 0 0 0 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 
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No FEAR Act Data 

Findings of Comoarative Data 
FY 2012: 4th Previous Fiscal Year Data 

Discrimination Rendered 2007 I 2008 2009 2010 I 2011 Quarter 
by Issue 

# % I # % # % # % I_ # % # % 
Total Number Flndinas 1 
Annointment/Hlre 0 0 0 0 0 0 0 0 0 0 0 0 
Asslnnment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Discinlinarv Action 0 0 0 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reorlmand 0 0 0 0 0 0 0 0 0 0 0 0 

Susoension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 

Other 0 0 0 0 0 0 0 0 0 0 0 0 
Dutv Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation A'"''"'raisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pav flncludina Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Reasslanment 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Trainina 0 0 0 0 0 0 0 0 0 0 0 0 
Other (Per Se) 0 0 0 0 0 0 0 0 0 0 1 100 
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No FEAR Act Data 

Findings of ComDaratlve Data FY 2012: 4th 
Previous Fiscal Year Data 

Discrimination Rendered 2007 2008 2009 2010 2011 Quarter 
by Issue 

# O/o # O/o # O/o # O/o # O/o # % 
Findlnos After Hearinn 
Annointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Ass\anment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Dlsciolina.-v Action 0 0 0 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reorimand 0 0 0 0 0 0 0 0 0 0 0 0 

Susoension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Evaluation Annraisa! 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 1 1 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pav rincludina Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selectlon 0 0 0 0 0 0 0 0 0 0 0 0 
Reassionment 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed u u u u u u 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of 0 0 0 0 0 0 0 0 0 0 0 0 
Emolovment 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Trainina 

~--- - _Q_ __ -t--_Q_~-~ 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 
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No FEAR Act Data 

Findings of 
Comaarative Data 

FY 2012: 4th Previous Fiscal Year Data 
Disc.-lmlnatlon Rendered 2007 2008 2009 2010 2011 Quarter 

by Issue # % # % # % # % # % # % 
Flndlnas Without Hearlna 
Aooolntment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Ass la nment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Discin\inarv Action 0 0 0 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Renr}mand D D D D 0 D D D D D 0 0 
Susnension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Dutv Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluatlon Annraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pav (lndudinn Overtimel 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Reassionment 0 0 0 0 0 0 0 0 0 0 0 n 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of 

0 0 0 0 0 0 0 0 0 0 0 0 Emolovment 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Traintnn 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 1 0 
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No FEAR Act Data 

Pending Complaints Filed Comoarative Data FY 2012: 
In Previous Fiscal Years Previous Fiscal Year Data 4th 
bv Status 2007 2008 2009 2010 2011 Quarter 
Total complaints from 1 18 12 18 21 14 
'"'revious Fiscal Years 
Total Comolainants 16 13 8 10 11 17 
Number complaints pending 

Investiaation 0 1 0 1 0 0 
ROI Issued, Pending 

0 0 0 0 0 0 
Comnlainant's Action 

Hearina 0 12 9 14 10 8 
Final Action 0 3 2 1 8 1 

Appeal with EEOC Office 
0 2 1 2 3 8 

of Federal Operations 

Comoarative Data FY 
Complaint Investigations Previous Fiscal Year Data 2011:4th 

2007 2008 2009 2010 2011 Quarter 
Pending Complaints Where 
Investigations Exceeds 10 1 1 4 3 2 
Renuired TimP Frames 
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f,'1(\ 
P BGC Pension Benefit Guaranty Corporation 
,.,.__........... 1200 K Street. N.W., Washington, D.C. 20005-4026 

Office of the Director 

TO: All PBGC Staff 

FROM: Josh Gotbaum /\. h 
Director U '-' ( 

August 28, 2012 

SUBJECf: Prevention of Workplace Hara.•sment Policy Statement 

The Pension Benefit Guaranty Corporation (PBGC) has a policy providing for a work 
environment free from all forms of harassment. For example, in addition to providing the 
protection required by EEO laws from harassm1mt based on race, color, religion, sex (including 
pregnancy), national origin, age, disability, genetic information, and participation in protected 
EEO activity, PBGC's policy also protects against harassment based on parental status, marital 
status, sexual orientation, and other bases. PBGC will not tolerate the creation of a hostile work 
environment and will address reported workplace harassment promptly. Retaliation for reporting 
workplace harassment or for assisting in any inquiry concerning a report of harassment also will 
not be tolerated. 

The legal defmition of harassment is unwelcome verbal or physical conduct that creates an 
intimidating, hostile, or offensive work environment, interferes with an individual's work 
performance, or otherwise adversely affects employment opportunities. A hostile work 
environment occurs when discriminatory intimidation, ridicule or insult is sufficiently severe or 
pervasive to alter the conditions of employment and create an abusive working environment. The 
goal of the Prevention of Workplace Harassment Policy Statement is to address and eliminate 
harassing conduct at the earliest possible stage, regardless of whether the conduct violated the 
law. 

All employees are responsible for exhibiting professional conduct and behavior in the workplace 
and cooperating in the enforcement of this policy. Individuals engaging in conduct or behavior 
that violates this policy may be subject to appropriate disciplinary action up to, and including, 
removal from Federal service. Supervisors must strive to maintain and promote a work 
environment free of harassment. To prevent and remedy incidents of workplace harassment, 
PBGC officials must be made aware of the conduct or behavior as soon as possible. 

Individuals who believe they are being harassed are encouraged to tell the harasser (orally or in 
writing) to stop, keep a record of the events, immediately report the behavior, and cooperate in 
any inquiry regarding allegations of harassment. PBGC employees who believe they have been 
harassed should report the matter immediately to the Human Resources Department. Employees may 
also report allegations of harassment to their immediate supervisor, another management official, or to 



""" P BGC Pension Benefit Guaranty Corporation 
......._ .... - •• · ...... ;... 1200 K Street, N.W., Washington, D.C. 20005-4026 

Office of the Director 

TO: 

FROM: 

SUBJECT: 

All PBGC Staff 

Josh Gotbau~ 
Director ~ ( 

Equal Employment Opportunity Policy Statement 

September 19, 2012 

The Pension Benefit Guaranty Corporation (PBGC) currently guarantees payment of basic 
pension benefits earned by more than 44 million Americans in nearly 29,000 plans. For the 
PBGC to do its job well, we must continue to strive for inclusion, cooperation, and respect for 
the talents that a diverse workforce can bring to any successful venture. 

PBGC is committed to ensuring that its employees and applicants for employment are 
treated equitably in an environment that is free from discrimination based on race, color, 
national origin, religion, sex (including pregnancy), age, disability (mental and physical), 
genetic information, parental status, marital status, or sexual orientation and free from 
reprisal for engaging in protected activities. PBGC will also not tolerate the creation of a 
hostile work environment and will address reported workplace harassment. 

If you believe you may have been subjected to discrimination or retaliation, you should 
contact PBGC's Office of Equal Employment Opportunity and Diversity at ext. 4363 or 
email eeo@pbgc.gov immediately. Employees should immediately report allegations of 
harassment to PBGC's Office of Equal Employment Opportunity and Diversity (OEEOD), 
the Human Resources Department, their immediate supervisor or another management 
official. OEEOD offers a confidential and neutral early intervention process to address concerns 
without your having to initiate the EEO complaint process. If, however, you decide to initiate 
the EEO complaint process, you must do so within 45 calendar days of the incident or the date 
you became aware of the incident. 

In our work processes, PBGC will create avenues for full participation to enable excellence and 
innovation that is realized through collaboration of diverse ideas, experiences, and perspectives. 
By working together to promote the principles of equal opportunity, we will ensure that all 
employees and applicants for employment have an opportunity to succeed and contribute to 
PBGC's mission of protecting America's retirement security. 

mailto:eeo@pbgc.gov


PBGC's Office of Equal Employment Opportunity and Diversity (OEEOD). Harassment allegations 
that are reported to HRD, OEEOD, or a management official will be referred to the Harassment 
Investigation Committee (HIC). Additional infonnation about the HIC is available on the 
Intranet at http://intranet/eeo/antiHarassment.cfin 

An employee who reports allegations of harassment to the HIC, a PBGC supervisor/manager, or 
HRD has not filed an EEO complaint. An employee who wishes to file an EEO complaint must 
contact PBGC's EEO Office within 45 calendar days of the alleged harassing conduct or the date 
they became aware of the harassing conduct Failure to do so may result in the dismissal of the 
EEO complaint 

The federal sector EEO discrimination complaint process cannot be initiated by reporting 
a workplace bal'llllsment incident to a supervisory or managerial official, or by contacting 
the Employee Assistance Program (EAP) or union. 

lbis policy applies to all PBGC employees. Related questions or requests for information should 
be directed to HRD!Kristin Hanmer, ext. 6383 or OEEOD, ext. 4363. 

l 
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THE DIRECTOR OF THE F'EACE CORPS 
WASHINGTON.DC 

Ms. Jacqueline A. Berrien 
Chair 

March 26, 2013 

U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Ms. Barrien: 

<.n 

Pursuant to the requirements specified in 5 CFR part 724, Implementation of Title II of 
the Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 
(No FEAR Act), I am pleased to provide the Peace Corps' submission for fiscal year 
2012. 

·-;·: 

,_-~:.D 
·1,-,-. 

Should you have any questions regarding the agency's submission, please have a member 
of your staff contact David J. King III, director of the Office of Civil Rights and 
Diversity, at 202.692.2137. 

Enclosures 

Sincerely, 

Carolyn Hessler-Radelet 
Acting Director 



Peace Corps 
NO FEAR ACT 

Annual Report - FY 2012 

Executive Summary: 

In response to the requirements specified in 5 CFR Part 724, we are pleased to provide the Peace 
Corps' annual report for fiscal year 2011 as required by the NO FEAR Act. If you have any 
questions, please contact David J. King, III, Office of Civil Rights and Diversity Director, at 202-
692-2137. 

Sec. 724.302 Reporting Obligations 

Part A 

(1) 'The number of cases in Federal court pending or resolved in each fiscal year and arising 
under each of the respective provisions of the Federal Antidiscrimination Laws and 
Whistleblower Protection Laws applicable to them as defined in Sec. 724. l 02 of subpart A of this 
part in which an employee, former Federal employee, or applicant alleged a violation(s) of these 
laws, separating data by the provision(s) oflaw involved;' 

At the end of FY 2012, the Peace Corps had one case pending in U. S. District 
Court for the District of Columbia. 

(2) 'In the aggregate, for the cases identified in paragraph (a) (I) of this section and separated by 
provision(s) oflaw involved: 

(i) The status or disposition (including settlement); 
(ii) The amount of money required to be reimbursed to the Judgment Fund by the agency for 

payments as defined in Sec. 724.102 of subpart A of this part; 
(iii) The amount of reimbursement to the Fund for attorney's fees 

where such fees have been separately designated;' 

At the end of FY 2012, there is a pending motion for summary judgment 
regarding the case listed under Part A (1). The Peace Corps has not made any 
reimbursements of monies to the Judgment Fund. 

(3) 'In connection with cases identified in paragraph (a) (I) of this section, the total number of 
employees in each fiscal year disciplined as defined in Sec. 724.102 of subpart A of this part and 
the specific nature, e.g., reprimand, etc., of the disciplinary actions taken, separated by the 
provision(s) of law involved;' 

During FY 2012, no Peace Corps "mployees were disciplined in connection with 
the cases reported in part (1). 



( 4) 'The final year-end data about discrimination complaints for each fiscal year that was posted 
in accordance with Equal Employment Opportunity Regulations at subpart G of title 29 of the 
Code of Federal Regulations (implementing section 30l(c) (I) (B) of the No FEAR Act);' 

The agency had the following number of formal EEO cases filed during FY 2008 
to FY 2012: 

Peace Corns Formal EEO Com lain ts by Year - FY-2008 to FY-2012 

FY FY FY FY FY 
Complaint Basis 2012 2011 2010 2009 2008 

' .< / ", . L ,; _,::, ·: ' ';·: ' 

' . . .. 

Age 3 2 3 I 3 
Color 2 I I I 
Disability 1 1 
National Origin . 2 I 3 
Race 3 3 3 3 1 
Religion 
Reorisal/Retaliation 1 3 2 
sex·· I . 2 2 2 

Total Comolaints 4 • 31 4 2 3 

(5) 'Whether or not in connection with cases in Federal court, the number of employees in each 
fiscal year disciplined as defined in Sec. 724. l 02 of subpart A of this part in accordance with any 
agency policy described in· paragraph (a) (6) of this section. The specific nature, 
e.g., reprimand, etc., of the disciplinary actions taken must be identified.' 

From FY 2008 to FY 2012, 'there were no disciplinary actions taken by the Peace 
Corps as defined in 'Section 724.102 of Subpart A. 

( 6) 'A detailed description of the agency's policy for taking disciplinary action against Federal 
employees for conduct that is inconsistent with Federal Antidiscrimination Laws and 
Whistleblower Protection Laws or for conduct that constitutes another prohibited 
personnel practice revealed in connection with agency investigations of alleged violations of 
these laws;' · ' 

The agency's policy is attached and titled "Peace Corps Equal Employment 
Opportunity (EEO) Policy Statement" (attachment 1). 



(7) 'An analysis of the information provided in paragraphs (a) (I) through (6) of this section in 
conjunction with data provided to the Equal Employment Opportunity Commission in 
compliance with 29 CFR part 1614 subpart F of the Code of Federal Regulations. Such analysis 
must include: 

(i) An examination of trends; 
(ii) Causal analysis; 
(iii) Practical knowledge gained through experience; and 
(iv) Any actions planned or taken to improve complaint or civil rights programs of the agency 

with the goal of eliminating discrimination and retaliation in the workplace;' 

The Director of Civil Rights and Diversity includes information within the 
agency's numerous training syllabi that addresses the subject of retaliation as it 
relates to supervisory/management responsibilities. As stated in our Equal 
Employment Opportunity policy, all Peace Corps employees, applicants and 
Volunteers, cannot be denied equal opportunity under applicable laws for 
employment or Volunteer service opportunities because of his or her race, color, 
religion, sex, national origin, age (over 40), disability, sexual orientation, gender 
identity, gender expression, marital or parental status, political affiliation, union 
membership, GINA information or history of participation in either the EEO 
process or grievance procedure. Additionally, our policy on the Prevention and 
Elimination of Harassment in the Workplace states that retaliating against an 
employee, trainee or Volunteerfo1· his or.her opposition to discrimination or 
participation in the discrimination complaint process is not tolerated at our 
agency. All employees and supervisors review these policies during orientation as 
well as during annual mandatory EEO training. Please see both of the attached 
agency policy statements titled, 
"Peace Corps Equal Employment <;>pportunity (EEO) Policy Statement" 
(attachment 1) and "Peace Corps Policy on the P;revention and Elimination of 
Harassment in the Workplace" (attachment 2) for further information. 

(8) 'For each fiscal year, any adjustment needed o.r made to the budget of.the agency to comply 
with its Judgment Fund reimbursement obligation(s) incurred under$ec. 724.103 of subpart A of 
this part;' 

The agency has not made changes ($0) to the budget in order to comply with this 
regulation. 

(9) The agency's written plan developed under Sec. 724.203(a) of subpart B of this part to train its 
employees. 

Please see the attachment titled "Peace Corps Training Plan" (attachment 3), for 
the agency's written training plan. 



Since 1961. 

PEACE CORPS EQUAL EMPLOYMENT OPPORTUNITY (EEO) 
POLICY STATEMENT 

Attachment I 

As Director, I want to affirm to all Peace Corps employees and Volunteers that no person will be 
denied equal opportunity under applicable laws for employment or Volunteer service 

opportunities because of his or her race, color, religion, sex, national origin, age (40 or over), 
disability, sexual orientation, gender identity, gender expression, marital status, parental status, 

political affiliation, um on membership, genetic information, or history of participation in the 
EEO process, grievance procedure, or any authorized complaint procedun:. 

The Peace Corps is both a federal agency and a vehicle through which American citizens offer 

needed assistance to people around the world and, in doing so, promote greater cross-cultural 
understanding between Americans and th~ people of our host countries. The fulfillment of the 
Peace Corps' mission to foster greater understanding among the world's citizens requires that we 

adhere to the highest standards with respect to equal employment opportunity for all Volunteers, 
employees, and applicants. Discrimination based on factors that have no bearing on a person's 
ability to serve and perform his or her duties is not pennitted and will not be tolerated. 

Aaron S. Williams, Director 



Attachment 2 

Since 19Gl. 

PEACE CORPS POLICY ON IBE PREVENTION AND ELIMINATION OF 
HARASSMENT IN THE WORKPLACE 

The Peace Corps is committed to maintaining high standards of conduct in the workplace and providing 
all employees, Volunteers, and trainees a work environment that is free from harassment, to include 
sexual harassmen\, because of his or her race, color, religion, sex, national origin, age (40 and over), 
disability, sexual orientation, gender identity, gender expressi<m, marital status, parental status, political 
affiliation, union membership, genetic information, or history of participation in the EEO process, 
grievance procedure, or any authorized complaint procedure. Examples of offensive conduct include, but 
are not limited to: 

• Offensive verbal conduct such as obscene language, epithets, suggestive statements or innuendo, 
or derogatory comments based on the protected categories as stated above 

• Unwelcome physical conduct, such as touching or gestures 
• Creating or displaying offensive graphic materials in the workplace that relate to the protected 

categories as stated above 
• Retaliating against an employee, trainee or Volunteer for his or her opposition to discrimination 

or participation in the discrimination complaint process 

Harassment may occur when (1) submission to offensive conduct is made, either explicitly or implicitly, a 
term or condition of an employee's employment or a trainee or Volunteer's service; (2) submission to or 
rejection of offensive conduct by an individual is used as the basis for tangible decisions affecting 
employment or a trainee or Volunteer's service; or (3) the offensive conduct unreasonably interferes or is 
intended to interfere with an employee, trainee or Volunleer's performance or creates an intimidating, 
hostile, or offensive work environment. 

If you want to preserve your right to file a claim of discrimination or harassment through the EEO • 
complaint process, you must contact the Office of Civil Rights and Diversity within 45 days of the 
incident, if you are an employee, or 30 days of the incident, if you ere a trainee or Volunteer. If you feel 
you ere being harassed, but not because of one of the protected categories, please contact Human 
Resources and ask to speak with the Labor Relations Representative. To contact The OCRD to report 
discrimination or harassment, to seek guidance or counseling, or to file a claim of discrimination or 
harassment, you may contact OCRD by phone at (202) 692-2139, via e-mail at ocrd@peacecorps.gov, or 
by mail eace Corps, OCRD, 1111 20"' Street, NW, Washington, DC 20526. 

sfa:i_(J2-
Aaron S. Williams, Director Date 

mailto:ocrd@peacecorps.gov


EQUAL EMPLOYMENT OPPORTUNITY, 
NO FEAR ACT, and 

SEXUAL HARASSMENT TRAINING 

Supervisor Training 

MISSION 

CONFIDENTIALITY NEUTRALITY 
Advise and Assist Director/Deputy Director/Chief of 
Staff and Senior Leadership on is'sues concerning 
EEO, Diversity and Race Relations 

Integrate an understanding and recognition of EEO 
Principles as "Best Business P-ractices" 

Conduct ComplainUADR Processing 

Implement MD 715 Guidance For A Model EEO 
Program 

Implement organization's Reasonable 
Accommodations Policy 

3/13/2012 

Attachment 3 

. 

TRAINING OBJECTIVES 
Understand ADP 

• MD715-Model EEO Program 

• Complaints Processing/Alternative Dispute Resolution 
(ADR) 

' Disability& Reasonable Accommodations 

• Harassment( sexual and non-se)(ual) 

• NoFEARand Whistleblower, Reprisal claims 

OCRDServices 

• Advisory and Consultation 

• Training 

• Affirmative Employment Program and Special 
Emphasis 

• Team Building 

EEO/HR WORKING RELATIONSHIP 

1 
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WHAT DOES EEO MEAN? 

Federal Protection against employment 
discrimination based on 

• Race 

•Color 

•Religion 

• Natlona\Or\g\n 

•Genetic 
Information 

•Sex (including sexual harassment) 

•Age (40+) 

• Disability (physical/m~nta l) 

• Reprisa l 

• Parental/Marital Status 

• Gender Expression 

STEREOTYPING CONTRIBUTES TO 
DISCRIMINATION 

What causes stereotypes 
• Quick Referencing (Lazy ey&-brain connection) 
• The Media perpetuating and/or breaking dpwn 

stereotypes 
• Ignorance 
• Families 
• Hatred 

How can we stop negative stereotypin9? 

. 

3/13/2012 

ELEMENTS OF REPRISAL OAIM 

• Ffnt £1.,., Mt: 

• lncividual eicpressed opposition to dscriminate<y pnoctice; or, 
• lncividual P¥1icll"'t~ in the ciscrimination complaint process 

• Second ElemMt: 

• Peency (Management) BWare of protect!ld activity. 
f . 

• The individual who the complainant alleges retaliated against them 
must heve knowledge of their protected activity. 

Third EJ..,.,,t: 
• Peency must have taken an adverse action a~er the complainant 

efl!eged in the protect~ activity 

• Examples of Adverse Action: Denial of promotion, award, position; 
disciplinary action; ne&ative evaluation or, harassment. 

• Fourth Element: 
• Complainant must demonstrate a "Causal Connection" between the 

adverse action and the protected activity. 

. ·-

EEOC MANAGEMENT DIRECTIVE 715 (MD 715 

Essential Elements of Model Agency Title VI I and 
Rehabilitat ion Act Programs: 

• Demonstrated commitment from agency leadership; 
• Integration of EEO into the agency's strategic mission; 
• Management and program accountability; 
• Proactive prevent ion of unlawful d iscrimination; 
• Efficiency; Responsiveness and legal compliance. 

2 



YOUR RIGHTS UNDER THE LAW 

IAW Clvll Rlcbts Act of 1964 (as amended), 
employees, volunteers, former employees, orapplicantsfor 
employment who believes discrimination occurred ... remember: 

•You must contact an EEO official within 45 calendardaw 
• You can elect to participate in the ADR processor the 
Traditional EEO counseling process 
•EEO counselors have30calendar days to conduct a~ inquiry 
and attempt resolution 
•The counseling period can be extended up to 90 calendar dm 
•ADRprocess c:an take up to 90 calendar dm 

EXCEPTION 

Age or Equal Pay Act, 
straight to court 

3/13/2012 

Federal EEO 
Comp!aint 

Stages 

3 



ALTERNATIVE DISPUTE RESOLUTION (ADR 

• ADR -What is it? 

• Alternative dispute resolution 
encompasses mediation, arbitration, 
facilitation and other ways of resolving 
disputes focused on effective 
communication and negotiation, rather 
than using adversarial processes such as 
litigation or administrative grievance 
procedure. 

. .. -

SEX DISCRIMINATION 

11 any p11ctice or 22tl9 which results in differential 
trtatmtnt of an individual because of his or her 
gender. 

The UC9ptlon to this ls ... 

Bona Ade Ocaipatlontl Qulllflqtion 
5eJI Is necessary for tuthentlclty, aenulneness or 
norm el opw.Uon of the job 

Modol • SUrro111t• Moth•• Cert• .. ~ of Donors• - Nurse 

3/13/2012 

ALTERNATIVE DISPUTE RESOLUTION (ADR) 

If ADR is accepted: · 
• up to 90 calendar'days to complete 
• Neutral 3 rd party conducts mediation 
•Parties develop their own resolution 
•If mediation is not successful, aggrieved can 
continue in the Administrative Complaint 
Proce~. 

WHAT IS SEXUAL HARASSMENT? 

Uawelcomed, repmted, ..., .. mdvaaceo, requests for -.i 
hlvon, •d o1h•verb.t or physical conduct of• MD•l Hture 
w1i .. : 

• Submission to such conduct is made eithe r explicitly or implidtly 
ii term o r condition of employment. 

• Submission to or rejection of such conduct by an individual is 
used as the basis for employment decisions affecting such 
indlviduals, or; 

• Such conduct has the purpose or effect of unreasonably 
interferinswith a n individuill'swork performilnceor creating an 
intimidating, hostileoroffenslvework environment. 

Unw.nted • Conll•ent • s .... ol In Nllture 

4 



LEGAL AND REGULATORY BASES 

• Title VII of the Civil Rights Act of 1964 (as Amended In 1972) 
• 29 u.s.c. 206(d), . . 
• EEoCGuidelineson Sexual Harassment 
• 29 u.s.c. 631(1) . • 
• Civil Service ReforniActof 1978 
• 29 U.S.C. 633a 
• Government Code of Ethics OPM Polley (Title 5 U.S. Code, 
Part735) 
• 29 u.s.c. 791 
• Civil Rights Act of 1991 (established compensatory and 
punitive da maps for intentiona I discrimination) 
• SU.S.C. 2302(b)and 
• 42 u.s.c. 2000e-16. 

· • Necessary Showings 

• The conduct must be severe or 'pervasive 

• "Mere offensive utterances" do not constitute 
sexual harassment. • 

• Courts look at all of the circumstances to 
determine whether a reasonable person would 
consider the conduct to be severe or pervasive 
from the victim's v iewpoint 

• Frequency and severity are balanced. 

3/13/2012 

TWO TYPES OF SEXUAL HARASSMENT 

•Quid Pro Quo: Makinathe submission to unwelcomesexual 
advancesorotherverbalor physical conduct of a sexual nature a 
term or condition, imp\lcitly, of an individuaYs employment. &asina 
employment decisions affecting the individual on his or her 
submission to or rejection ofsuch conduct. 

• Hostile Work Environment: Making unwelcome ~xual advances 
or other verba I or phys lea I conduct of a sexua I nature with the 
purpose of, or that creates the effect of, unreasonably interfering 
with an individual's work performa nee or creating an intimidating. 
hostile or offensive working environment. 

Its Acwn• the Lowl 

EFFECTS OF SEXUAL HARASSMENT 

On the employee 

Demeanil"4!, Embarrassir@. lntimidatil"4!, 
lnsultil"4!. Threaren,.. fiishtenins, Guilty, 
Lowered Self-Esteem, Impeded Career 
Progression 

On the Work Environment 
Gossip, Clistrus~ Lac.k of Team Effort, Prod.J<:tivlty Affected, 
Turnover, Termination, .Discipline, Worlc.0'""4>tion . 

5 



.. 

No FEAR 

• Title: Notification and Federal Employee Anti
Discrimination and Retaliation Act of2002 
(effective 10/01/03) 

• Threetitles: 
• Title I - General Provisions 
• Title II - Federal Employee Discriminat ion 

and Retaliation 
• Title 111- EEO Complaint Data Disclosure 

No FEAR 
• The Act requires that "Federal agencies be 

accountable for violations of antidiscrimination 
and whlstleblower protection laws: ' 

• The Act also requires that Peace Corps Inform 
current employees, former employees and 
appl\cants tor employment, of the rights and 
protections available under Federal 
antidiscrimination, whistleblower protection 
and retaliation laws. 

22 

3/13/2012 

. 

No FEAR 

• "A Federal agency may not discriminate 
against an employee o r ai;iplicant with r~pect 
t o the t erms, conditions orr rivileges of 
employment on the basis o race, color, 
rel igion, sex, national origin, age, disability, 
marital status or polit ical affiliation.'' 

• Discrim inat ion on these bases is prohibited by 
one or more of the following statutes: 5 U .S.C. 
2302{b) (1), 29 u.s.c. 206{d), 29 u.s.c. 631, 
29 U.S.C. 633a, 29 U.S.C. 791 and 42 U.S.C. 
2000e·16. 

, . 

WHISTLEBWWER PROTECTION lAWS 

• A Federal employ .. with authority to take or fai ls to 
take, a personnel action ap inst an employee or 
applicant because af disclosure af information by that 
ind ividualthat Is reasonably believed to evidence: 

• vio lat ions of l•w, rule o_r regulation; 

• gross mismanaaement; 

• gross waste of funds; 

• an abuse af authority; 

• ora substantialand spacific dangarto public 
hea Ith or safwty. 

6 



DISABIL-ITIES FOR SUPERVISORS 

References 

• Rehabilitation Act of 1973 

• Americans with Disabilities Act 1990 

• 1992 Rehabilitation Act, amended 

• ADA Amendments Act 2008 

• Executive Order 13164 

• Equal Employment Opportunity Commission 
(EEOC) 

MAJOR LIFE ACTIVITY AND 
.MAJOR BODILY FUNCTIONS 

• Major Life Activities : • Bodily-Functions 
• Breathing 

• Talking 

• Hearing 

•Vision 

• FeedingOneself 

• Learning 

• lmmuneSystem 

• Digestive System 

• -Elimination (bowel 
and bladder) 
~yste'm 

3/13/2012 

ADA Amendments Act 2008 

• Expands definition of "major life activiti~" 

• Mitigating measure not used to assess disability 

• Impairments that are episodic or in remission 
are a disability if substantially limiting when 
active 

• Individuals who a recovered only under 
"rega'rded as" are not entitled to reasonable 
accommodation. 

./ Key Terms 

• IWD- Individual with a Disability 
• IWTD- Individual with a Targeted Disability 
• RA-Reasonable Accommodation -

Describes any change to the work 
environment 

• Undue Hardship. Effectiveness 
• Reasonableness 

7 



- - -
DEFINING INDIVIDUAL WITH A DISABILITY 

Defined by law as a person who: 

• Has a physical or mental impairment that 
substantially limits one or more major life 
activities and/orfunctions or 

• Has a record of such impairment; or 

• Is regarded as having such an impairment* 

-

•The IHum of discrtmlmrt.lon on the basis d '"pertefved .. chabillty 
epplles under the • reaarded as" portion of tht s l1w. Mana;emtnt 
1houtd not asn1m1 or treet en employee as t.tna dtsabl1d when the 
t mployoo I< no< disabled. Agency can bt held hoblt . 

. 

Qualified Individual with a Disability 

• Has the 

• Skills and experience 

•Education 

• And other job requirements 

• For the employment position the individual 
hold or desires 

• AND - can perform the essential functions of 
the position with or without reasonable 
accommodations 

3/13/2012 

EXCLUSIONS FROM DEFINITION 

• Transvestitism 

• Bisexuality 

• Homosexuality 

• Transsexualism 

• Pedophilia 

• Exhibit ionism 

• Compulsive 
gambling 

• Kleptomania 

• 'Pyromania 

• Normal 
pregnancy 

• Current us of 
illegal drugs 

DISABILITY DETERMINATIONS 
• Determinine if a person is a qualified IWD is a two· 

step process: 
• Must determine If person is disabled as defined under the 

Rehabilitation Act (3 elements) 
• Must determine if person is qualified to do the job with 

or without reasonable accommodations 

• May require Individual to provide medical 
documentation 

• Avoid assumine an individua l has a disability as it can 
be costly to the aeency 

• Ultimately, the aeency (supervisor) is the decision 
maker reprdine erantineordenying RA 

• EEO Disability Program Manager is available to assist 
in the RA process 

. 
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REASONABLE ACCOMMODATIONS 

• Process begins with a request for change or 
adjustment at work 
• Specific words a re not needed 

• Requestcan be verbal or written 

• Request can be made by person' s representative 

• Management must not delay in responding 
• Promptly engage in an interactive process 
• Contact the EEO Disability Program Office when 

disability is not obvious and further information is 
needed to make a decision 

GUIDELINES FOR PROVIDING RA 

CAUTION 

• Disclosure of impairment does not 
constitute disclosure of disability 

• Obvious evidence of d isability requires 
consideration of accommodation 

• Beware of performance-based actions that 
demonstrate agency "regards" employee as 
disabled 

3/13/201 2 

REASONABLE ACCOMMODATIONS 

• Undue Hardship is " .... significant difficulty 
or expense lncurred ... when considered in 
light of..." 

• Natureandnet cost 

• Overall financial resources of the covered 
entity 

• Number ofpersonsemployed 

• Effect on expenses and resources 
• Impact of accommodation on operation of 

the entity 

~SSISTIVE TECHNOLOGY AS AN RA 
• OoO'sComputer/Electrot1icAccommodationsPro1ram 

(CAP) : 5111 leesburc Pike, Suite 810, Falls Church, VA 
22041 
(703) 681-8813 (Voice) 
(703) 681-9075 (Fax) 
cap@tma.osd.mil(E-Mall) 

• Computer/ Electroric Accorrrnodations Program Ted-nology 
Evaluation Center (CAPTEQ To schedule an appointment 

• The Pentagon 
Room201049 
(703) 693-5160 (Voice) 
(703) 693-6189 (TlY) 
cppiec@ltrna.osd.mn IE-Mall) 
Online Appoino-n~ts 

9 

http://osd.mil
http://3tma.osd.mil


ASSISTIVE TECHNOLOGY DEVICES 

Exotr¥Jles of devices <MJiloble 10 the 0Qellq'1'f"~~;i 
for free for tile following disobUit/es: ~ 

Hard or Hearil'6 -Assistive liscenil'6 devices 

7tdeiit:!lf low Vision - Magnifier/ reader program• · 

· · Blind - PrO\lides output or COf'T1>Uter screen 

Dexterity - Alternative keyboards 

• MD715-Model EEOProgram 

• Complaints Processing and ADR 

• TypesofComplaints/Whocanfile 

• ADR 
• Sexual Harassment 

Summary 

• Disability and ReasonableAcco(Tlmodations 

• GrantAccommodations when/however you can 

• Services Oft.red 

• Trainina 

• Advisory/Consultation 

• ADR/Mediation/Faciljtation 

• ComplaintProcess 

• AEP/SEP(Analysis/Statistical Data) 

For Additional Information on the Office of Civil 
Rights& Diversity, Please write, call or visit: 

OCRD, Peace torps HO. 
11112ot11 Street NW, 2n<t Floor, Room 2318 
Washington, DC 20506 
(202) 692-2137, Fax: (202) 692-1251 
Office Hours: Monday-Friday 7:00AM-5:30 PM 

3/13/2012 
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UNITED STATES PATENT AND TRADEMARK OFFICE 

Office of Equal Employment Opportunity and Diversity 

The Honorable Jacqueline Berrien 
Chairwoman 
Equal Employment Opportunity Commission 
131 M Street, N.E. 
Washington, DC 20507 

Dear Madam Chairwoman: 

UR 2 & LD\3 

I am pleased to send you the enclosed copy of the United States Patent and Trademark 
Office's (USPTO) Fiscal Year 2012 annual report prepared in accordance with Section 
203 of the Notification and Federal Employee Antidiscrimination and Retaliation Act of 
2002 (No FEAR Act), Public Law No. 107-174. 

This report provides information about the number of cases arising under the respective 
areas oflaw cited in the No FEAR Act where discrimination was alleged; the amount of 
money required to be reimbursed by USPTO to the Judgment Fund in connection with 
such cases; the number of employees disciplined for discrimination, retaliation, 
harassment or other infractions of any provision of law referred to under the Act; and an 
analysis of trends. 

Sincerely, 

Bismarck Myrick 
Director, Office of EEO and Diversity 

Enclosure 
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I. Executive Summary 

The United States Patent and Trademark Office (USPTO or Agency) provides its Annual 

Report to Congress as required by Section 203 of the Notification and Federal Employee 

Antidiscrimination and Retaliation Act of 2002 ("No FEAR Act"), Public Law No. 

107-174, and the Office of Personnel Management's regulations implementing Title II of 

the No FEAR Act found at 5 C.F.R. Part 724 (2012). 1 

During Fiscal Year (FY) 2012, there were four ( 4) Federal court cases filed or pending 

against the USPTO. To date, no FY 2012 cases have resulted in a judgment against the 

USPTO, and no USPTO employees have been disciplined for discrimination, retaliation, 

harassment, or other infractions of a provision of law cited in the No FEAR Act 

stemming from Federal court actions. 

There were forty-three ( 43) administrative complaints filed against the USPTO during 

FY 2012. These forty-three (43) complaints contained ninety-five (95) allegations of 

discrimination.2 No FY 2012 administrative cases have resulted in a finding of 

discrimination, harassment, or other infractions of a provision of law cited in the No 

FEAR Act. 

The USPTO believes that several reasons contribute to the lack of findings of 

employment discrimination. Most notably, perhaps, is the fact that most ofUSPTO's 

workforce understands that the Agency has zero tolerance for unlawful employment 

discrimination. Additionally, the majority of USPTO' s employees operate in a 

production-based environment, which measures performance in transparent, quantitative 

terms. With fewer subjective personnel decisions, many employees feel more content, 

and less suspicious of management's decision-making. In addition, the USPTO credits 

its Equal Employment Opportunity (EEO) training program, which includes mandatory 

EEO training for all newly hired employees and all managers. 

1 USPTO is an agency of the United States within the Department of Commerce. See 35 U.S.C. § l(a). 
2 While a single complaint of alleged harassrnent generally contains more than one specific alleged 
incident, for these purposes a harassment complaint is treated as a single incident. 
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II. Introduction 

The No FEAR Act was signed into law by President George W. Bush on May 15, 2002, 

and became effective on October 1, 2003. Congress concluded that the United States and 

its citizens are best served when the Federal workplace is free of discrimination and 

retaliation. Congress found that in order to maintain a productive workplace that is fully 

engaged with the many important missions before the Government, it is essential that the 

rights of employees, former employees, and applicants for Federal employment under 

antidiscrimination and whistleblower protection laws be steadfastly protected and 

agencies that violate these rights be held accountable. 

The No FEAR Act requires, inter alia, Federal agencies to submit annual reports to the 

Speaker of the House of Representatives, the President pro tempore of the Senate, the 

Committee on Governmental Affairs of the Senate, the Committee on Governmental 

Reform of the House of Representatives, each committee of Congress with jurisdiction 

relating to the Agency, the Chair of the Equal Employment Opportunity Commission, the 

Attorney General, and the Director of the Office of Personnel Management (OPM). 

OPM issued final regulations implementing the annual reporting and best practices 

provisions of Title II of the No FEAR Act on December 28, 2006. 5 C.F.R. pt. 724. 

The annual report must include the number of Federal court cases arising under each of 

the respective areas of law specified in the No FEAR Act in which discrimination or 

whistleblowing was alleged; the status and/or disposition of these cases; the amount of 

money required to be reimbursed; the number of employees disciplined; year-end data 

about discrimination complaints; policies implemented related to appropriate disciplinary 

actions against a Federal employee who discriminated against any individual or 

committed a prohibited personnel practice; and an analysis of the data collected with 

respect to trends, causal analysis and practical knowledge gained through experience. In 

addition, the annual report must include any adjustment needed or made to the budget of 

the Agency to comply with Judgment Fund reimbursement obligations, and a written No 

FEAR Act training plan. 
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III. Data 

A.) Civil Cases 

Section 203(a)(l) of the No FEAR Act requires that agencies include in their annual 

Report to Congress "the number of cases arising under each of the respective provisions 

of Jaw covered by paragraphs(!) and (2) of section 20l(a) in which discrimination on the 

part of such agency was alleged." Section 724.302 of OPM's regulations issued on 

December 28, 2006, clarifies section 203(a)(l) of the No FEAR Act stating that the 

agencies report on the "number of cases in Federal court pending or resolved ... arising 

under each of the respective provisions of the Federal antidiscrimination laws and 

whistleblower protection laws." Appendix I, attached hereto, contains a spreadsheet of 

FY 2012 Federal court activity. The USPTO reports that in FY 2012, there were four (4) 

Federal court cases filed or pending against the USPTO. All four (4) of those cases 

involved allegations of violation of Title VII of the Civil Rights Act of 1964 (Title VII), 

as amended, 42 U.S.C. 

§ 2000e-l 6 et seq., and one (I) case involved an allegation of violation of the 

Rehabilitation Act of 1973, as amended, 29 U.SC. § 791 et seq. 

B.) Reimbursement of the Judgment Fund 

OPM published final regulations on May 10, 2006, clarifying the agency reimbursement 

provisions of Title II of the No FEAR Act. OPM' s rules require agencies to reimburse 

the Judgment Fund for payments made in connection with proceedings involving Federal 

antidiscrimination and whistleblower protection laws. During FY 2012, the USPTO had 

no cases requiring reimbursements to the Judgment Fund for Federal court cases with 

claims involving antidiscrimination and whistleblower protection laws. 

C.) Disciplinary Actions 

Section 203(a)(4) of the No FEAR Act requires that agencies include in the annual 

Report to Congress the number of employees disciplined for discrimination, retaliation, 

harassment, or any other infraction of any provision of law stemming from Federal court 
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cases. 3 USPTO reports, as referenced in Appendix 2 attached hereto, that there were no 

disciplinary actions stemming from Federal court cases involving allegations of 

discrimination or whistleblower violations in FY 2012. 

OPM's regulations found at 5 C.F.R. § 724.302(a)(5) clarify that the No FEAR Act also 

requires that agencies report to Congress the number of employees disciplined "[w]hether 

or not in connection with cases in Federal court" for violations of law covered by the No 

FEAR Act. Furthermore, the No FEAR Act requires that, with respect to each such law, 

the Federal agency report on the number of employees who were disciplined in 

accordance with such law and the specific nature of the disciplinary action taken. During 

FY 2012, the USPTO took no disciplinary action against employees for discrimination, 

harassment, or other infractions of a provision of law cited in the No FEAR Act. 

D.) Final Year-End Data 

The final year-end data for FY 2007 through 2012, posted pursuant to Section 

30l(c)(l)(B) of the No FEAR Act, is included in Appendix 3, attached hereto. The final 

year-end data indicates that during FY 2012, there were forty-three (43) complaints of 

discrimination. To date, no findings of discrimination resulted from these forty-three 

( 43) complaints of discrimination. 

E.) Policy Description of Disciplinary Actions 

Section 203(a)(6) of the No FEAR Act requires that agencies include in their annual 

Report to Congress a detailed description of the policy implemented by the agency 

relating to disciplinary actions imposed against a Federal employee who discriminated 

against any individual in violation of any of the antidiscrimination laws and 

whistleblower protection laws. There are three (3) policy statements issued by the 

Agency governing disciplinary actions for violations of the antidiscrimination laws and 

the whistleblower protection laws. They are as follows: Policy on Discipline and 

Penalties (Nov. 2, 2006); Agency Administrative Order 202-955, USPTO Anti-

3 OPM's regulations found at 5 C.F.R. § 724.102 define disciplinary actions to include any one or a 
combination of the following actions: reprimand, suspension without pay, reduction in grade or pay, or 
removal. 
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Harassment Policy and Complaint Procedure (November 21, 2009); and Agency 

Administrative Order 214-01, USPTO Non-Discrimination Policy (November 21, 2009). 

These documents are attached hereto as Appendices 4, 5, and 6, respectively. The degree 

of discipline issued to an employee for misconduct is determined on a case-by-case basis. 

Factors that are weighed when determining the severity of discipline issued include: the 

type of offense, any prior corrective actions issued to the employee, the position the 

employee holds, and the particular circumstances of the situation. 

IV. Examination of Trends, Causal Analysis, Practical Knowledge 

Until this past year, the number of complaints against the Agency had been trending 

downward. Over the past five (5) years, the Agency received the following complaints: 

FY 2007 -fifty-three (53) complaints, FY 2008 -- forty-two (42), FY 2009 -- forty-three 

(43), FY 2010, thirty-four (34), and in FY 2011, there were twenty-nine (29). However, 

forty-three (43) administrative complaints were filed against the USPTO during FY 2012, 

a nearly a fifty percent (50%) increase in the number of complaints filed this past year 

over 2011. The increase is due, at least in part, to the Agency's unprecedented hiring of 

more than 1,700 new employees. This is borne out by the fact that nonselection for 

Agency job vacancies was the most commonly raisf:d issue of discrimination this past 

year. No fewer than sixteen (16) new complaints related to a complainant's failure to be 

selected for one or more job vacancies, as contrasted with five (5) such complainants in 

FY 2011 and the previous "record high" of seven (7) in FY 2008. 

As has been the case for nearly every year since 2008, the two (2) most commonly raised 

bases of discrimination in FY 2012 were race and reprisal. Race was cited as a basis in 

twenty-five (25) complaints, and reprisal was cited as a basis in twenty-six (26) 

complaints. Reprisal has consistently been the most commonly raised basis in Agency 

complaints since this information was first tracked in FY 2006. This year's complaint 

data does not reveal any significant change or new trend. 

During FY 2012, the USPTO did not have a finding of discrimination or a finding of a 

violation of whistleblower protection laws. The US PTO credits its production-based 
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environment, which measures performance in transparent, quantitative terms for 

contributing to the lack of findings of discrimination. With fewer subjective personnel 

decisions, many employees feel more content, and less suspicious, of management's 

decision-making. In addition, the USPTO credits its EEO training program, which 

includes mandatory EEO training for all newly hired employees, all new managers, as 

well as all managers assigned to hire new patent examiners. 

V. USPfO Actions Planned or Taken to Improve 

During this year, the USPTO continued to advance the development of employee 

resource groups, such as Blacks in Government and Women in Science and Engineering. 

The Agency currently has twelve (12) similar employee resource groups or "affinity 

groups" and the number is growing. The newest group, founded this past year, is the 

USPTO Military Association, a group whose membership includes military veterans, 

active reservists, active national guardsmen, military family members, and persons 

interested in veterans and military issues. Most of these employee resource groups are 

currently participating in a mentoring pilot program whose immediate aim is to reduce 

the attrition of probationary examiners and, in turn, reduce the number of discrimination 

complaints. The employee resource groups are also working together to stage lunchtime 

presentations (e.g., resume writing, interviewing skills, and career briefs)to inform 

interested employees about career development and career advancement opportunities 

and to assist them to prepare and apply for those opportunities. 

The Agency also continues to promote participation in its Alternative Dispute Resolution 

(ADR) program. Currently, the USPTO informs all complainants and responding 

management officials about Agency ADR options. The primary types of ADR offered by 

the USPTO are mediations using either a private practitioner or, new this fiscal year, 

mediators from the Federal Mediation and Conciliation Service. The USPTO also offers 

dispute facilitations conducted by experienced EEO Specialists who use dispute 

resolution techniques to resolve matters raised in EEO counseling. The Agency plans to 

explore expanding the current ADR program to include conflict coaching for managers 

and supervisors who are involved in the complaint process. 
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The Agency's actions have resulted in higher percentages of positive responses to the 

diversity-related statements on the OPM's Employee Viewpoint Survey (EVS). For 

instance, 79.8% of the surveyed employees agreed that "Prohibited Personnel Practices 

(for example, illegally discriminating for or against any employee/applicant, obstructing a 

person's right to compete for employment, knowingly violating veterans' preference 

requirements) are not tolerated." That was a 2.8% improvement in the number of 

positive responses compared to the previous year and a 6.4% improvement as compared 

to the results for 2010. Similarly, the percentages of positive responses to the statements, 

"[m]anagers/supervisors/teams leaders work well with employees of different 

backgrounds" and "(m]y supervisor/team leader is committed to a workforce 

representative of all segments of society," were 78.5% (an increase of 4.2% compared to 

last year and 9.9% compared to two years ago) and 78.0% (an increase of 4.1 % over last 

year and 7.8% improvement over 2010), respectively. In addition there was a 4.4% 

increase in the number of positive responses to the statement, "[p ]olicies and programs 

promote diversity in the workplace (for example, recruiting minorities and women, 

training in awareness of diversity issues, mentoring)." Over 77.4% of the respondents 

agreed with that statement. The Partnership for Public Service acknowledged this 

progress when it ranked the Agency 10th out of nearly 300 government subcomponents 

in the "Support for Diversity" category of the EVS. The Agency anticipates these 

positive results will continue to improve as new initiatives promoting diversity are 

implemented. 

VI. Adjustment to Budget 

Section 203(a)(8) of the No FEAR Act requires that agencies include in their annual 

Report to Congress information about "any adjustment (to the extent the adjustment can 

be ascertained in the budget of the agency) to comply with the requirements under section 

201." The USPTO had no cases requiring reimbursi~ments to the Judgment Fund, and 

thus, no adjustment was made in the Agency's budget for cases involving Federal 

antidiscrimination and whistleblower protection claims. 
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VII. Written Training Plan 

Section 202(c) of the No FEAR Act requires agencies to implement a training plan for its 

employees. OPM's regulations at 5 C.F.R. § 724.302(a)(9) require that the written 

training plan be included with the annual Report. The USPTO's written training plan is 

attached hereto as Appendix 7. 
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Appendix 1 

No FEAR Act 
FY 2012 Federal Court Activity 

BASES STATUS 

7/10/12, Plaintiff filed Complaint in Eastern District of VA; 7/10/12, court issued 
Notice of Hearing Set for 7/20/12; 7/16/12, Summons issued to Agency, Director 

Title VII 
Kappos; 8/1/12, Summons Executed; 8/13/12, Notice of Appearance by Agency's 
representative, Assistant US Attorney; 8/22/12, Request for Hearing; 8/22/12, 
Motion for Leave to File First Amended Complaint; 10/1/12, Agency filed Answer 
to plaintiffs motion; 12/3/12, Agency filed Reply Memorandum in Support of 
Motion tor Summary Judgment; 12/26/12, pretrial conference. 

Plaintiff filed complaint in Federal District Court (District of Columbia) on 10/9/08. 
Plaintiff amended complaint on 2/9/09. Agency filed motion to dismiss in part 
and summary judgment on 2/24/09. Court granted Agency's motion to dismiss in 
part and for summary judgment on 9/21/09. Agency filed answer to Plaintiffs 
amended complaint on 10/5/09. Court issued order for Plaintiff to show cause on 
11/10/09. Plaintiff filed response to Order on 12/1/09. 

Title VII 5/19/11, Agency filed Motion for Summary Judgment; 6/23/11, Plainiff filed 
opposition to Agency's motion; 7/17/11, Agency Reply in support of the summary 
judgment motion; 3/23/12, District Court issued Memorandum Opinion and Order 
granting Agency's motion for summary judgment; 4/24/12, Plaintiff filed Appeal 
from Decision granting summary judgment and dismissing case; 10/26/12, court 
issued briefing schedule for appeal: 12/10/12, Appellant's Brief and Appendix; 
1/9/13, Appellee's Brief; 1/23/13, Appellant's Reply Brief. Court found that 
Complainant's Appellate Brief only contained arguments involving claims against 
Commerce, thus nothing related to claim against USPTO. Case Closed. 
Motion to Dismiss; 6/13/06, 1st amended complaint filed; 7/31/06, Defendant filed 
motion to dismiss all individual claims, class claims and strike all class claims; 
9/18/06, Plaintiffs filed motion in opposition; 11/17/06, hearing on motion held; 
317107, Ct. granted in part and denied in part Defendant's motion to dismiss; 
12/11/07, 2nd amended complaint filed; 2/2'1/08, Defendant filed Motion to 
dismiss 2nd amended complaint and Motion for Summary Judgment; 5/12/08, 
Plaintiffs' filed Opposition to motion to dismiss and Motion for Summary 
Judgment; 8/18/08, Ct. granted in part and denied in part Defendant's motion to 

Title VII 
dismiss and/or for Summary Judgment; 8/6/10, Deis Mot to Dismiss for lack of 
jurisdiction and Memo in opp to file 3rd amd't complaint; 8/27/10, Deis' filed Mot 
to stay pend resolution of motions and Ct. granted mot; 3/14/11, Pl filed Memo in 
Opp to Defs Mot to Dismiss for lack of Jurisdiction; 6/23/11, Pl filed Memo in opp 
to Mot for Summ Judg; 6/27/11, Pl filed Memo in Opposition to Ders Mot to 
Dismiss for lack of jurisdiction under Rule 1 ;~(h)(3); 1/18/11, Def filed reply to opp 
to Mot to Dismiss for Lack of Jurisdiction Under Rule 12(h)(3); 9/19/12, Memo 
Order is$ued granting Ders Mot to Dismiss, denied Pis' motion for leave to 
amend, and Order dismissed case with prejudice; 11/16/12, Pl filed appeal DC 
Cir Ct. of Appeals from DDC decision. 
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Plaintiffs filed amended complaint in US. District Court (District of Columbia) on 
12/11/07. Agency filed motion for summary judgment and to dismiss amended 
complaint on 2/21/08. Court issued order granting in part and denying in part 
Agency's motion for dismissal and summary judgment on 8/18/08. Mediation 
conducted on 5/20/09. 3/18/09, settlement cont held; 6/2/10, Ct. issued 

Title VII, Rehabilitation scheduling order; 8/6/10, Agency filed motion to dismiss for lack of jurisdiction; 
Act 8/27/10, Plaintiff filed opposition to Agency's motion to dismiss; 9/24/10, Ct. 

granted Plaintiff's extension to respond to Defendant's motion to dismiss; 
3/14/11, Plaintiff filed Memo in Opposition to Agency's motion to dismiss for lack 
of jurisdiction; 6/23/11, plaintiff filed memo in opposition to Agency's motion for 
summary judgment; 6/27/11, Plaintiff filed Memo in Opposition to Agency's 
motion to Dismiss for lack of jurisdiction; 7 /18/11, Agency filed reply to opposition 
motion to dismiss. 
2/23/10 Complaint filed in Dist Ct; 11/18/10 pretrial conference; 3/2/11, court 
issued Memorandum Opinion granting Agency's motion for summary judgment 
and Order entering judgment; 5/19/11, Complaint filed in 4th Circuit Appellate 

Title VII, Rehabilitation Court; 9/22/11,plaintiff's opening brief and appendix filed; 10/25/11, Agency's 
Act response brief filed; 11/8/11, plaintiff's Reply Brief filed; 5/17/12, oral argument 

heard; 6/13/12, 4th Cir. Ct. affirmed Dist. Ct. judgment; 8/6/12, Ct. issued 
Mandate pursuant to rule 41 (a) of Fed Rules of Appellate Procedure. Case 
closed. 



USPTO FY2012 
NoFEAR Report 

Appendix2 

Disciplinary Actions Taken in FY 2012 

During FY 2012, the Agency took disciplinary actions against two (2) employees for 
infractions of the USPTO's Anti-Harassment policies. However, the discipline was not a 
result of any civil case or violation of law cited in the No FEAR Act. 

One employee was reprimanded for belittling, bullying, and inappropriate behavior. 

One employee was suspended for 5-da ys because the employee called another employee 
a "faggie." 
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United States Patent and Trademark Office 

An Agency of the Department of Commerce 

29 CFR §1614.704(a)-
(c) 

Complaints Filed 

1614.704(a) 
Total number of 
complaints filed in 
such Fiscal Year 

1614.704(b) 
Total number of 
individuals who filed 
those complaints 

1614.704(c) 
Total number of 
individuals who filed 
two or more of those 
complaints 

NoFEAR Report 

Equal Employment Opportunity Data 
Posted Pursuant to the NoFEAR Act of 2002 

Reported: 30 September 2012 l!l 

29 CFR §1614.705 Data From Previous Fiscal 
Years 

2007 2008 2009 2010 2011 

53 42 43 34 29 

48 40 41 31 28 

4 1 2 3 1 

29 CFR §1614.704(d) 29 CFR §1614.705 Data From Previous Fiscal 
Years 

Complaints by basis - 2007 2008 :!009 2010 2011 
Number of those 
complaints that raised each 
of the various bases of 
alleged discrimination, 
including non-EEO basis 

Race 29 25 19 14 16 

Color 10 11 7 3 3 

Fiscal Year 
2012 

through 
Quarter 4 

43 

37 

6 

Fiscal 
Year 
2012 

Through 
Quarter 4 

25 

7 
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Religion 3 4 2 0 0 5 

Reprisal 31 27 24 20 16 26 

Sex 13 16 16 15 11 11 

Equal Pay Act 0 0 0 1 0 0 

National Origin 7 11 B 2 4 10 

Age 19 12 10 12 10 0 

Disability 19 15 16 10 10 18 

Non-EEO 0 2 0 1 1 10 

29 CFR §1614.704(e) 29 CFR §1614.705 Data From Previous Fiscal 
Fiscal Years Year 

2012 
Complaints by Issue - Number of 2007 2008 2009 2010 2011 Through 
those complaints that raised Quarter 4 
each of the various issues of 
alleged discrimination 

Appointment/Hire 3 7 4 1 5 16 

Assignment of Duties 13 B 4 5 7 5 

Awards 2 2 1 0 1 2 

Conversion to Full Time 0 0 0 0 0 0 

Disciplinary Actions ( Total) 9 B 7 8 9 B 

0 0 0 0 0 
1 Demotion 

3 3 2 3 1 
3 Reprimand 

1 5 2 2 2 
3 Suspension 

2 0 2 3 3 
1 Removal 

3 0 1 0 3 
0 Other 



Duty Hours 3 

Evaluation/ Appraisal 14 

Examination/Test 1 

Harassment (Total) 17 

15 
Non-Sexual 

2 
Sexual 

Medical Examination 0 

Pay (Including Overtime) 0 

Promotion/Non-Selection 9 

Reassignment (Total) 2 

1 
Denied 

1 
Directed 

Reasonable Accommodation 9 

Reinstatement 0 

Retirement 0 

Termination 10 

Terms/Conditions of 11 
Employment 

Time and Attendance 1 

Training 3 

Other 6 

E CFR §1614.704(1)(1)-(3) 

Appendix 3 

3 0 2 2 

12 8 12 11 

0 0 0 0 

21 4 13 10 

19 3 12 9 

1 1 0 1 

0 0 0 0 

1 0 1 1 

8 8 2 7 

1 2 0 1 

1 1 0 0 

0 1 0 1 

6 4 4 4 

0 0 0 0 

0 0 1 0 

10 8 2 2 

6 10 4 7 

0 2 2 3 

1 0 3 4 

7 6 3 5 

i--; CFR §1614.705 Data From 
J_ Previous Fiscal Years 

1 

7 

0 

10 

10 

0 

0 

0 

2 

4 

4 

0 

1 

0 

0 

4 

7 

1 

2 

3 

Fiscal 
Year 
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Processing Time - average length of time to 2007 2008 2009 2010 2011 2012 
complete investigations and final actions Through 

Quarter 
4 

1614.704(f)(1) Investigation 168 167 187 217 179 
189.38 

Average number of days to stage 
complete all complaints 
pending during such fiscal Final agency 26 27 37 47 36 

25.82 year at the: action stage 

1614.704(f)(2) Investigation 168 161 187 223 182 
198.14 Average number of days to stage 

complete all complaints 
pending for any length of time Final agency 32 21 47 57 17 
during such fiscal year in action stage 

17.86 which a hearing was not 
requested at the: 

1614.704(f)(3) Investigation 168 173 187 206 177 
Average number of days to stage 128.00 

complete all complaints 
pending for any length of time Final agency 18 32 23 26 17 during such fiscal year in action stage 39.75 which a hearing was 
requested at the: 

29 CFR §1614.704(g) 29 CFR §1614.705 Data From Previous Fiscal Years Fiscal Year 
2012 

Complaints dismissed 2007 2008 2009 2010 2011 Through 
by the Agency pursuant Quarter 4 
to 29 CFR §1614.107(a) 

Total number of 12 5 7 4 2 
complaints dismissed by 15 
the Agency 

Average number of days 77 60 54 59 63 
such complaints had 

364 
been pending prior to 
dismissal 

29 CFR §1614.704(h) 29 CFR §1614.705 Data From Previous Fiscal Year 
Fisc:al Years 2011 
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Complaints withdrawn during 2006 2007 2008 2009 2010 Through 
the fiscal year Quarter 4 

Total number of complaints 4 5 5 2 4 1 
withdrawn during the fiscal year 

29 CFR §1614.704(h)(1)-(3) 29 CFR §1614.705 Data From Previous Fiscal 
Fiscal Years Year 2012 

Through 
Final actions rendered in such 2007 2008 2009 2010 2011 Quarter 4 
fiscal year involving a finding of 
discrimination 

# % # % # % # % # % # % 

1614.704(h)(1) 0 0 0 0 0 0 0 0 0 0 0 0 
Total number of final actions 
rendered in such fiscal year 
involving a finding of 
discrimination 

1614.704(h)(2) 0 0 0 0 0 0 0 0 0 0 0 0 
The number and percentage of 
those Final Actions rendered 
without a hearing 

1614.704(h)(3) 0 0 0 0 0 0 0 0 0 0 0 0 
The number and percentage of 
Final Actions rendered after a 

I hearing 

29 CFR §1614.704(i)(1)-(3) 29 CFR §1614."105 Data From Previous Fiscal Year 
Fiscal Years 2012 

Through 
1614.704(i) 2007 2008 2009 2010 2011 Quarter 4 
Final actions by an agency 
rendered in such fiscal year 
involving a finding of 
discrimination 

# % # % # % # % # % # % 

1614.704(i)(1) 
The number and percentage of 
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those final actions based on each 
respective basis: 

Race 0 0 0 0 0 0 0 0 0 0 0 0 

Color 0 0 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 
. 

Disability 0 0 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

1614.704(i)(2) 
The number and percentage of 
those final actions based on each 
respective basis rendered without a 
hearing: 

Race 0 0 0 0 0 0 0 0 0 0 0 0 

Color 0 0 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

1614.704(i)(3) 0 0 0 0 0 0 0 0 0 0 0 0 
The number and percentage of 
those final actions for each 
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respective basis rendered after a 
hearing: 

Race 0 0 0 0 0 0 0 0 0 0 0 0 

Color 0 0 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 0 0 0 

Disability 0 0 0 0 0 0 0 0 0 0 0 0 

Non-EEO 0 0 0 0 0 0 0 0 0 0 0 0 

29 CFR §1614.704(j)(1)·(3) 29 CFR §1614.705 Data From Previous Fiscal 
Fiscal Years Year2012 

Through 
Final actions by an agency rendered 2007 2008 2009 2010 2011 Quarter 4 
in such fiscal year involving a 
finding of discrimination 

# ,., # % # % # % # % # % 

1614.704(j)(1) 
The number and percentage of final 
actions by an agency rendered in 
such fiscal year involving a finding 
of discrimination for each respective 
issue: 

Appointment/Hire 0 () 0 .~ 0 0 0 0 0 0 0 0 0 

Assignment of Duties 0 () 0 0 0 0 0 0 0 0 0 0 

Awards 0 () 0 0 0 0 0 0 0 0 0 0 

Conversion to Full· Time () () 0 0 0 0 0 0 0 0 0 0 

Disciplinary Action 
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0 0 0 Cl 0 0 0 0 0 0 0 0 
Demotion 

0 0 0 Cl 0 0 0 0 0 0 0 0 
Reprimand 

0 0 0 (I 0 0 0 0 0 0 0 0 
Suspension 

0 0 0 Cl 0 0 0 0 0 0 0 0 
Removal 

0 0 0 Cl 0 0 0 0 0 0 0 0 
Other 

Duty Hours 0 0 0 (I 0 0 0 0 0 0 0 0 

Evaluation/Appraisal 0 0 0 (I 0 0 0 0 0 0 0 0 

Examination/Test 0 0 .Q Cl 0 0 0 0 0 0 0 0 

Harassment 

0 0 0 Cl 0 0 0 0 0 0 0 0 
Non-Sexual 

0 0 0 Cl 0 0 0 0 0 0 0 0 
Sexual 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay Including Overtime 0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 

Reassignment 

0 0 0 0 0 0 0 0 0 0 0 0 
Denied 

0 0 0 0 0 0 0 0 0 0 0 0 
Directed 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 

Reinstatement 0 I) 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 I) 
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Time and Attendance 0 I) 0 0 0 0 0 0 0 0 0 0 

Training 0 I) 0 0 0 0 0 0 0 0 0 0 

Other 0 I) 0 0 0 0 0 0 0 0 0 0 

29 CFR §1614.705 Data From Previous Fiscal 
Fiscal Years Year2012 

Through 
2007 2008 2009 2010 2011 Quarter 4 

1614.704(j)(2) # % # o/c) # % # % # % # % 
The number and percentage of final 
actions by an agency rendered in 
such fiscal year involving a finding 
of discrimination for each respective 
issue that were rendered without a 
hearing: 

Appointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 

Assignment of Duties 0 0 0 0 0 0 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 0 0 0 0 0 0 

Conversion to Full-Time 0 I) 0 0 0 0 0 0 0 0 0 0 

Disciplinary Action 

0 0 0 0 0 0 0 0 0 0 0 0 
Demotion 

0 I) 0 0 0 0 0 0 0 0 0 0 
Reprimand 

0 I) 0 0 0 0 0 0 0 0 0 0 
Suspension 

0 0 0 0 0 0 0 0 0 0 0 0 
Removal 

0 0 0 0 0 0 0 0 0 0 0 0 
Other 

Duty Hours 0 I) 0 0 0 0 0 0 0 0 0 0 

Evaluation/Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 

Examination/Test 0 () () () () () () () () () () 0 

Harassment 
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0 0 0 0 0 0 0 0 0 0 0 0 
Non-Sexual 

0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 

Pay Including Overtime 0 0 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 () 0 0 0 0 0 0 0 0 0 0 

Reassignment 

0 () 0 0 0 0 0 0 0 0 0 0 
Denied 

0 () 0 0 0 0 0 0 0 0 0 0 
Directed 

Reasonable Accommodation 0 () 0 0 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 

Retirement 0 () 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 

Training 0 () 0 0 0 0 0 0 0 0 0 0 

29 CFR §1614.705 Data From Previous Fiscal 
Fiscal Years Year 

2011 
2007 2008 2009 2010 2011 Through 

Quarter 4 

# % # ~fc, # % # % # % # % 

1614.704(j)(3) 
The number and percentage of final 
actions by an agency rendered in 
such fiscal year involving a finding of 
discrimination for each respective 
issue that' were rendered after a 
hearing: 

Appointment/Hire 0 0 0 I) 0 0 0 0 0 0 0 0 

Assignment of Duties 0 0 0 I) 0 0 0 0 0 0 0 0 
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Awards 0 0 0 () 0 0 0 0 0 0 0 0 

Conversion to Full-Time 0 0 0 () 0 0 0 0 0 0 0 0 

Disciplinary Action 

0 0 0 () 0 0 0 0 0 0 0 0 
Demotion 

0 0 0 () 0 0 0 0 0 0 0 0 
Reprimand 

0 0 0 () 0 0 0 0 0 0 0 0 
Suspension 

0 0 0 () 0 0 0 0 0 0 0 0 
Removal 

0 0 0 () 0 0 0 0 0 0 0 0 
Other 

Duty Hours 0 0 0 () 0 0 0 0 0 0 0 0 

Evaluation/ Appraisal 0 0 0 () 0 0 0 0 0 0 0 0 

Examination/Test 0 0 0 () 0 0 0 0 0 0 0 0 

Harassment 

0 0 0 () 0 0 0 0 0 0 0 0 
Non-Sexual 

0 0 0 () 0 0 0 0 0 0 0 0 
Sexual 

Medical Examination 0 0 0 () 0 0 0 0 0 0 0 0 

Pay Including Overtime 0 0 0 () 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 () 0 0 0 0 0 0 0 0 

Reassignment 

0 0 0 () 0 0 0 0 0 0 0 0 
Denied 

0 0 0 () 0 0 0 0 0 0 0 0 
Directed 

Reasonable Accommodation 0 0 0 () 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 () 0 0 0 0 0 0 0 0 
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Retirement 0 0 0 I) 0 0 0 0 0 0 0 0 

Termination 0 0 0 I) 0 0 0 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 I) 0 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 I) 0 0 0 0 0 0 0 0 

Training 0 0 0 I) 0 0 0 0 0 0 0 0 

29 CFR §1614. 704(k)(1 )-(3) 29 CFR §1614.705 Data From Previous Fiscal 
Fiscal Years Year2012 

Through 
Total number of complaints pending 2007 2008 2009 2010 2011 Quarter 4 
for any length of time in such fiscal 
year 

1614.704(k)(1) 78 92 68 52 44 
The number of complaint that were 

35 first filed before the start of the then 
current fiscal year 

1614.704(k)(2) 66 76 57 42 35 
Number of individuals who filed 32 
those complaints 

1614.704(k)(3) 
Number of those complaints 
respectively pending at the: 

1 0 0 0 0 
0 

Investigation stage 

Right to Request a Hearing issued, 0 0 0 0 0 
0 pending Complainant's action 

50 41 21 20 15 
13 

Hearing stage 

1 0 0 2 1 
1 

Final action stage 

13 10 10 7 10 
9 

Appeal stage 

[29 CFR §1614.704(1) 29 CFR §1614.705 Data From Previous Fiscal 
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Fiscal Years Year 
2012 

Of the total number of complaints 2007 2008 2009 2010 2011 Through 
pending in such fiscal year, the Quarter 4 
total number of complaints in 
which the agency has not timely 
completed investigations within 
the time required pursuant to 29 
CFR 1614.106(e)(2) and 
1614.10B(e) 

Number of Investigations not 1 1 0 0 0 3 
timely processed 
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POLICY 

Discipline and Penalties 
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Discipline and Penalties 

Preface 

Purpose 

Authority 

Scope 

Definitions 

There is no previous USPTO Agency Administrative Order (AAO) entitled 
Discipline and Penalties, therefore, this Policy is established as a new policy 
and is to be followed when administering discipline and penalties. 

This Policy provides guidance related to the issuance of disciplinary and 
adverse actions for employee misconduct within the United States Patent and 
Trademark Office (US PTO) or (Agency). 

The authority for disciplinary and adverse actions by agencies is set forth in 
Chapter 75 of Title 5, United States Code, and is regulated by part 752 of 
Title 5, Code of Federal Regulations. 

This Policy covers all agency employees, except for those employees 
specifically excluded by law or Executive Order, such as employees excluded 
from procedural protections under 5 United States Code 7511. 

The terms of this Policy apply to all USPTO employees unless these terms are 
inconsistent with a current agreement nei~otiated pursuant to the Federal 
Service Labor-Management Relations Statute. When such terms are 
inconsistent, the terms of the agreement shall control for employees covered 
by the agreement. 

Discipline is comprised of certain corrective measures that are intended to 
maintain the efficiency of service and em;ourage employee conduct and 
performance which is compatible with the appropriate and lawful goals, 
practices, policies and procedures of the agency. Examples of discipline 
include reprimands, and suspensions of 14 days or less. 

Adverse action is disciplinary action that is appealable to the Merit Systems 
Protection Board (MSPB). Adverse actions that are appealable to the MSPB 
include suspensions of more than fourteen days, reductions in grade and/or 
pay, furloughs of thirty days or less, indefinite suspensions that exceed 
fourteen days, and removals. 

Continued on next page 



Discipline and Penalties 

Definitions 
(continued) 

Other Corrective Actions are other administrative actions that are part of the 
corrective process but do not rise to the level of formal discipline. Examples 
include letters of counseling, warning, instruction, caution, leave restriction, 
and rescission of flexible schedule or telecommuting options. 

Responsibilities A. The Office of Human Resource~ 

The Office of Human Resources provides overall management and oversight 
of the Agency's corrective, disciplinary, or adverse action guidelines by: 

I. Issuing Agency-wide disciplinary and adverse action 
guidance and policies; 

2. Promoting accuracy and consistency in delivering disciplinary or 
adverse actions by advising management officials on the coverage 
and application of this order; 

3. Conducting misconduct investigations; and 

4. Maintaining employee files pertaining to disciplinary, or adverse 
actions. 

B. Servicing Human Resources Specialist 

Each servicing Human Resources Specialist (Employee Relations) will 
provide advice and support to supervisors and managers of business units in 
conducting investigations and in taking disciplinary or adverse actions. The 
servicing HR specialist (ER) will review,. advise, and assist supervisors and 
managers on such courses of action. Additionally, the servicing specialist 
will prepare disciplinary and adverse action reprimand letters, proposed 
notices and decision letters. The servicing specialist will accompany deciding 
officials to oral reply meetings and provide summaries of oral reply meetings. 
(ER) may obtain legal advice from the Office of General Law on serious 
actions such as a suspension of more than fourteen days or removal. 
Employees' MSPB, EEO, or arbitration appeals of disciplinary or adverse 
action will be the responsibility of the Office of General Law. 

C. Managers and Supervisors 

Supervisors and managers are responsible for administering employee 
corrective, disciplinary, or adverse actions by taking, proposing, or deciding 

2 



(continued) 

Policy and 
Procedures 

Effect on Other 
Orders 

Approval 

actions as appropriate when they have the authority. The USPTO Business 
Units will detennine specific designations or delegations of authority for 
disciplinary and adverse actions. Any official or supervisor who is 
considering taking disciplinary or adverse action must consult the Human 
Resources Office prior to taking such action. 

D. Employees 

Employees are responsible for complying with USPTO regulations and 
policies, adhering to standards of work, conduct, perfonnance, and following 
attendance/leave provisions, etc. Employees are to refrain from any activity 
that a reasonable person could detennine would warrant discipline. 

The Office of Human Resources (OHR) develops and issues policies and 
procedures related to disciplinary and adverse action cases. 

A. No Table of Penalties 

The USPTO will not be subject to a table of penalties. 

B. Selecting the Appropriate Level of Penalty 

Disciplinary and adverse actions shall be in accordance with chapter 75 of 
title 5, United States Code. Managers are advised to consult with the 
Servicing HR Specialist (ER) for assistance with framing supportable 
charges. 

This establishes the USPTO's Policy for Discipline and supersedes any 
previous guidance as applied to the USPTO. 

11 {z._/ J.,p 
Date 

Director, Human Capital Management 
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ANTI-HARASSMENT POLICY AND COMPLAINT PROCEDURE 

I. PURPOSE 

The purpose ofthis Order is to provide guidance to managers and supervisors in talcing 
action on incidents of allegations of harassment prohibited by Title VII of the Civil Rights 
Act of 1964, as amended, 42 U.S.C. § 2000e et seq., the Equal Pay Act of 1963, as 
amended, 29 U.S.C. § 206(d) et seq., the Age Discrimination in Employment Act of 
1967, as amended, 29 U.S.C. § 621 et seq., Section 501 of the Rehabilitation Act of 1973, 
as amended, 29 U.S.C. § 791 et seq., the Genetic Information Nondiscrimination Act of 
2008 (GINA), and 42 U.S.C. § 2000ff et seq. These statutes prohibit, among other things, 
harassment based on sex, race, color, national origin, age, religion, disability, genetic 
information or reprisal. In addition, pursuant to Executive Order 114 7&, as amended by 
Executive Orders 12106 and 13087 (collectively, the Executive Order); the Executive 
Memorandum of June 17, 2009; and 5 U.S.C. § 2302 of the Civil Service Reform Act of 
1978, as amended, these procedures are also applicable to allegations of harassment based 
on sexual orientation, gender identity and/or expression. 

Harassment targeted at any individual or group will not be tolerated by the United States 
Patent and Trademark Office (USPTO). Similarly, <:mployees must feel free to report 
such conduct without fear of retaliation. This Order also provides an expedited, effective 
procedlire to encourage employees to come forward with harassment allegations. The 
procedures established in this Order are distinct from the equal employment opportunity 
(EEO) programs of the USPTO. This Order provides an expedited process for reviewing 
allegations of harassment, stopping further incidents: of harassment, and taking 
appropriate corrective action up to and including removal from Federal service. The EEO 
complaint process is focused on providing remedial relief to the employee affected by the 
discrimination. 

II. BACKGROUND 

Tue US PTO is responsible for maintaining a workplace free of prohibited discrimination. 
As part of this responsibility, supervisors and managers are responsible for addressing 
and correcting employee misconduct. Prohibited harassment involves employee conduct 
which should be immediately addressed and corrected by an appropriate authority within 
theUSPTO. 

Employees have recourse to several forums when they believe that their supervisor hi>s 
not effectively addressed such allegations. The allegations or incidents covered in this 
Order are such that immediate appropriate action by the manager or supervisor to resolve 
such matters is mandatory without regard to which forum an employee selects in pursuing 
an allegation. Failure of managers and supervisors to address allegations of harassment 
can result in serious consequences for the USPTO. 
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Ill. SCOPE 

This Order covers incidents or allegations of misconduct involving harassment prohibited 
by Federal law, whether ongoing or completed. Prohibited harassment includes conduct 
by supervisors, non-supervisors, and contractors who have access to the USPTO's 
workplace. The conduct covered by this AAO involves: 

• Tbe targeting of an employee for harassment because of his/her sex (tbis includes 
harassment which is not necessarily sexual in nature) or other protected status; a 
pattern of pervasive harassment in the work unit, including unwelcome behavior 
towards an individual or individuals whicb has the purpose or effect of 
unreasonably interfering with an individual's work performance or creating an 
intimidating, hostile, or offensive work environment; or 

• A single incident of prohibited harassment of such a serious nature that the 
continued effective functioning of the unit will be impacted. 

IV. PROCEDURES 

A. Employee Responsibility For Reporting Allegations of Prohibited 
Harassment 

• Employees are strongly encouraged to report any incident they perceive to 
be prohibited harassment, to include both incidents personally 
experienced, and those reported to them and/or witnessed by them. As 
soon as the incident occurs, employees may either report it to their first or 
second level supervisor, or to Employee Relations (ER). 

• To the extent possible, the USPTO will protect the confidentiality of 
employees who report prohibited harassment. However, the USPTO 
cannot guarantee complete confidentiality, since it cannot conduct an 
effective inquiry without revealing certain information to the alleged 
harasser and potential witnesses. Tue USPTO is committed to ensuring 
that the allegation of harassment is shared only with those who have a 
need to know. 

• Employees who make reports of prohibited harassment or provide 
information related to such reports will be protected from retaliation. 

All reports of prohibited harassment when reported to or received by ER will be 
promptly evaluated to determine if they are within the scope of this AAO. Those 
reports which fall within the scope will be thoroughly and impartially reviewed in 
accordance with the procedures in this AAO. 
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R Management's Responsibility For Reporting Allegations of Prohibited 
Harassment 

• A manager or supervisor who receives an allegation of prohibited 
harassment from an employee must immediately report the allegation to 
the ER Division Chief. Failure by the manager or supervisor to report the 
allegation could result in corrective action for failure to adhere to the 
provisions of this AAO. 

• In all cases, the manager or supervisor to whom the incident is reported, 
must inform the employee of his or her right to seek counseling from the 
servicing Equal Employment Opportunity Officer or from the Office of 
Equal Employment Opportunity and Diversity. The employee should be 
informed that initial counseling contact must occur within 45 days from 
the date of the alleged harassing incident. 

• In some instances, an empldyee may request that a manager or supervisor 
keep the employee's allegations of prohibited harassment confidential. In 
such instances, the manager or supervisor is obligated to inform the ER 
Division Chief of the allegations. The responsible manager or supervisor 
must also inform the employee that the agency cannot guarantee complete 
confidentiality because it has an affirmative duty to prevent and correct 
harassment. 

C. Incidents Where Facts Are Known and Not in Dispute 

Employees may allege, or managers and supervisors may become aware of, 
incidents of prohibited harassment where the facts are not in dispute, i.e., where 
all parties admit that ihe allegations are true. In such situations, appropriate 
corrective action, including but not limited to stopping any ongoing harassment, 
should be taken immediately in consultation with the ER Division. 

D. Incidents Where Facts Are in Dispute 

Whenever an allegation of harassment has been made, the responsible manager or 
supervisor must refer it to the ER Division Chief. The ER Chief will select 
someone to conduct an inquiry. ER will provide advice and assistance and, where 
appropriate, conduct an inquiry. Where the allegations concern the employee's 
direct or first-line supervisor or a co-worker in the unit, consideration should be 
given, after consultation with the Office of General Counsel(OGC), to undertake 
immediate measures before completing the inquiry to ensure that the opportunity 
for additional actual or perceived harassment does not occur. Exaroples of such 
measures are: 

• Making scheduling changes so as to avoid contact between the parties; 
using other appropriate tools to separate the parties, including details or 
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other temporary work assignments, or nondiscriminatory leave with pay 
pending the conclusion of the inquiry; or 

• Having the employee report to an alternative supervisor or manager while 
the inquiry is being conducted, if the employee voluntarily agrees that this 
should be done. Such an offer to the employee should be made only after 
consultation with ER and OGC. 

E. Procedures for Conducting an Inquiry 

Any inquiry must result in a record sufficient to support a corrective action to be 
taken or must indicate that there is insufficient evidence to support corrective 
action. 

• The person selected to perform the inquiry shall take signed sworn 
statements from the employee who has alleged harassment, from the 
employee against whom the allegations are made and from any appropriate 
witnesses, 

• The person conducting the inquiry is responsible for ensuring that all labor 
relations obligations are met in conducting the inquiry. 

• The following process should be followed in .the course of the inquiry: 

· • Confirm the name, position and supervisory chain of the employee; 

• Identify the alleged misconduct and the names of those parties 
allegedly responsible for the mnduct; 

• Obtain from the employee a description of the alleged 
actions/comments, the dates, times and locations of the alleged 
actions/comments, as well as the names of any witnesses to, or 
persons with knowledge of the alleged actions/comments; 

• With regard to allegations of sexual harassment, determine 
specifically whether the employee is claiming that someone has 
made and/or carriecl out any threats or promises regarding the 
employee's terms and conditions of employment in relation to the 
harassing conduct; 

• Obtain from those accused of the alleged misconduct a detailed 
response to each of the employee's allegations, as well as the 
names of witnesses who can corroborate the accused's account of 
events; 
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• Obtain appropriate witness statements regarding the alleged 
misconduct; and 

• Inform all interviewees about the prohibition forbidding retaliation 
against the employee who reported the alleged harassment. 

• When the inquiry is completed, any findings should be shared with 
1he appropriate management officials in the business uoits, and 
withOGC. 

• In all instances, an inquiry will be completed. Corrective action 
will be taken as appropriate. 

F. Where an Inguiry Results in a Finding that Misconduct Has Occurred 

In such situations, corrective action, including but not limited to stopping any 
ongoing harassment, shall be immediately taken. ER shall maintain a record of all 
inquiries conducted in accordance with this Order which result in disciplinary 
action. lbis record shall be maintained in the appropriate ER case file in 
accordance with established guidelines. This requirement does not affect any 
other record keeping requirements that may apply to inquiries conducted in 
accordance with this Order. 

V. REPORTING TO THE OFFICE OF INSPECTOR GENERAL 

USPTO officials and employees are not required to report evidence of individual 
harassment to the Office of Inspector General (OIG). If, however, there is evidence of a 
pattern of harassment discrimination within the USF'TO, that evidence should be reported 
to the OIG in accordance with DAO 207-10, "Inspector General Investigations." 
Reporting evidence of a pattern of harassment to the OIG does not relieve the USPTO of 
its obligations to identify and correct the situation. In appropriate cases, the OIG will 
advise 1he USPTO ifUSPTO proposed actions could interfere with OIG proceedings. 

VI. EEO COUNSELING AND FORMAL EEO COMPLAINTS 

An employee or applicant for employment who believes that he or she has been 
discriminated against on a protected basis must contact .an Office of Equal Employment 
Opportunity and Diversity EEO Counselor prior to filing a formal complaint. If an 
employee or applicant raises issues of harassment dclring 1he informal counseling period, 
the Office of Equal Employment Opportunity and Diversity will notify the ER Chief. The 
EEO Counselor will assist management and employ1~es in resolving allegations of 
discrimination but is not authorized to conduct inquiries into employee misconduct (the 
EEO Counselor only conducts limited fact-finding for the purpose of informally resolving 
1he matter). The EEO Counselor, with the consent of 1he employee, may extend the 
informal EEO counseling process for an additional 30 (or 60) days. If the counselee does 
not grant an extension, then the counseling window :is only 30 days. 
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Where an employee files a fo1mal EEO complaint regarding prohibited harassment, a 
copy of any inquiry done by the USPTO .• pursuant to this AAO, will be forwarded to the 
Office of Equal Employment Opportunity and Diversity for inclusion in the Report of 
Investigation. 

• EEO complaints ate filed againstthe USPTO. Accordingly, the matter io be 
decided when complaints of prohibited hara:;;sment are adjudicated is: whether the 
US PTO acted properly in maintaining a workplace free of prohibited har>lSsment. 
In alniost all instances, the appropriate manager or supervisor will be informed of 
the allegation(s) either directly by the aggrieved employee or by an EEO 
Counselor, during the EEO process, The US.PTO officials who are put on notice 
of allegations of prohibited harassment are responsible for acting in accordance 
with the requirements of this Order and for ensuring that no person is subject to 
retaliatia·n for opposing any practice made unlawful under federal anti
dlscrimination law or for participating in any proceeding under these statutes. 

VII. EFFECT ON USPTO POLICY ON ANTI-HARASSMENT 

This A.mended Order supersedes the USPTO Policy Statement on Prohibited Harassmen.t 
in the Workplace, dated December 5, 2000. 

ISSUED BY: 

Bismarck Myrick 
Director, Office of Equal Employment Opportunity and 
Diversity 

l)ayjd J. Kappos . V'=' 
Under Secretary of C= ~for Intellectual Property and 
Director of the United States Patent and Trademark Office 

10-Z/- /O 
Date 

OFFICES OF PRIMARY INTEREST: Office of Equal Employment Opportilnity and 
Diversity/Office ofHwnan Resources 

7of7 



UNITED STATES PATENT AND TRADEMARK OFFICE 

. Date oflssuance: 

NON-DISCRIMINATION POLICY 
Agency Admi11istrative Ord"r 214-01 

· Effective l)ate: November 21, 2009 

TABLE OF CONTENTS 

.Section 

L Purpose 
IL Policy 
IIL Scope 
IV. Accountability 
V. Effect on Other AAO's 

I ofJ 

Appendix 6 
" 

AAO 214-01 



AAO 214-01 

NON-DISCRIMINATION POLICY 

I. PURPOSE 

Tbis Order establishes general policy for the United States Patent and Trademark Office 
(USPTO/ Agency) to prohibit discrimillatory practices and policies. 

JI. POLICY 

A. It is the policy of the USPTO to prohibit discrimination in employment because of 
race, color, religion, sex, national origin, age, disability, and/or genetic 
information. No employee or applicant for employment shall be subject to 
retaliation for opposing any practice made unlawful by anti-discrimination 
statutes or for participating in any stage of administrative or judicial proceedings 
under those laws. Authority: Title VII of the Civil Rights Act of 1964 (Title 
VII), as amended, 42 U.S.C. § 2000e et seq.; Equal Pay Act of 1963, as amended, 
29 U.S.C. § 206(d) et seq.; Age Discrimination in Employment Act of 1967 
(ADEA), as amended, 29 U.S.C. § 621 el seq.; Section 501 of the Rehabilitation 
Act of 1973 (Rehabilitation Act), as amended, 29 U.S.C. § 791 et seq.; 29 C.F.R 
pt. 1630 (2003); and Genetic Infonnation Nondiscrimination Act of 2008 (GINA), 
42 U.S.C. § 2000ff et seq. 

B. It is the policy of the USPTO to maintain a continuing affirmative program to 
identify and eliminate discriminatory practices and policies, including 
discrimination in the Agency's personnel policies, practices, and working 
conditions. Authority: 29 C.F.R. § 1614.102(a) (2003). 

C. It is the policy of the US PTO to prohibit discrimination in employment based on 
sexual orientation, gender identity and/or status, marital status, and/or political 
affiliation. Authority: 5 U.S.C. § 2302 of the Civil Service Reform Act of 1978, 
as amended; Executive Order 11478, as amended by Executive Orders 12106 and 
13087 (collectively, the Executive Order); artd the Executive Memorandum of 
June 17, 2009. 

III. SCOPE 

Tbis Order applies to employees and applicants for employment at the USPTO. 

IV. ACCOUNTABILITY 

A. The Agency's officials, managers, supervisors, and other employees will be held 
accountable for discrimination, civil rights violations, and related misconduct. 

B. The Agency will take appropriate corrective or disciplinary action. 
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V. EFFECT ON OTHER AAOs 

This Amended Order supersedes the USPTO Policy Statement.on Nondiscrimination 
D1-17 (2000). 

ISSUED BY: 

B~ ismarc ync 
Director, Office of Equal Employment Opportunity and 
Diversity 

APPROVED BY: 

David J. Kappas 
Under Secretary of Comm tee for Intellectual Property and 

Director of the United States Patent and Trademark Offi,,e 

/O-Zo-2010 
Date 

OFFICES OF PRIMARY INTEREST: Office of Equal Employment Opportunity and Diversity 
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Appendix7 

No FEAR Act Training Plan 

Purpose 

·Authority 

Scope 

Instructional 
Materials .and 
Method of· 
Training 

Training 
Schedule 

This training plan effectuates the training requirements of the 
Notification and Federal Employees Antidiscrirnination and. 
Retaliation Act of 2002 (No FEAR Act), whlch requires federal 
agencies to train all .employees by December 17, 2006, on their 
rights and remedies under the Federal Antidiscrimination and 
Whistleblower Protection Laws. 

The authority for this training plan is set forth in the Notification 
and Federal Employee Antidiscrimination and Retaliation Act of 
2002, Public Law 107-174. 

This policy covers all agency employees (including supervisors and 
managers). All employees must be trained every two years. New 
employees must be trained within 90 days of appointment and 
thereafter, every 2 years. The training is intended to ensure that all 
agency employees are aware of the rights and remedies available to 
111,em as federal employees under botl1 Antidiscrimination Laws and 
Whistleblower Protection Laws. 

Training for current employees is a computer-based one-hour 
training session .. Training for new employees will be both in a 
lecture-style format and computer-based. All computer-based 
training will be Section 50.8 compliant. · 

The training cycle will occur every two years with the next training 
commencing in December 2008. 

(//ALJ . 
Cl;,;;nS. J~ct Training Coordinator Date 
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No FEAR Act Training Plan 

Purpose 

Authority 

Scope 

Instructional 
Materials 
and Method 
of Training 

Training 
Schedule 

/ 
' 

Cl nton S. 

This training plan effectuates the training requirements of the Notification 
and Federal Employees Antidiscrimination and Retaliation Act of2002 
(No FEAR Act), which requires federal agencies to train all employees by 
December 17, 2006, on their rights and remedies under the Federal 
Antidiscrimination and Whistleblower Protection Laws. 

The authority for this training plan is set forth in the Notification and 
Federal Employee Antidiscrimination and Retaliation Act of 2002, Public 
Law 107-174. 

This policy covers all agency employees (including supervisors and 
managers). All employees must be trained every two years. New 
employees must be trained within 90 days of appointment and thereafter, 
every 2 years. The training is intended to ensure that all agency employees 
are aware of the rights and remedies available to them as federal 
employees under both Antidiscrimination Laws and Whistleblower 
Protection Laws. 

Instructional Training for current employees is a computer-based one
hour training session .. Training for new employees will be both in a 
lecture-style format and computer-based. All computer-based training will 
be Section 508 compliant. · 

The training cycle will occur every two years with the next training 
commencing in December 2012. 
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131~M Street, N.E. 
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Recovery Accountability and Transparency Board 
1717 Pennsyh·ania A nnue :'\\\", Suite 700 

\\-'ashington DC 20006-4614 

The Honorable Jacqueline A. Berrien 
Chair 

March 26, 2013 

U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Chair Berrien: 

ln accordance v.ith the Notification and Federal Employee Antidiscrimination and Retaliation 
Act of 2002 and the Office of Personnel Management's implementing regulations, the Recovery 
Accountability and Transparency Board is submitting the enclosed " FY 2012 Annual Report to 
Congress on the Notification and Federal Employee Antidiscrimination and Retaliation Act of 
2002" (Report). 

If you should have any inquiries concerning this Report, please contact either me or my General 
Counsel, Atticus Reaser, at (202) 254-7900. 

Sincerely, 

KathJeen Tighe 
Chair 

Enclosure 
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I. Introduction 

The ~Olification and Federal Employee Antidiscrimination and Retaliation Act of 2002 G'Jo 
FEAR Act) and implementing regulations require Federal agencies to submit annual reports to 
the peaku of the House of Representati\'es. the President pro tempore of the Senate. the 
Committee on Homeland ecurit) and Governmental Affairs of the enate. Committee on 
Chersight and GO\emment Refonn of the House of Representati\es. each committee of 
Congress "ith jurisdiction relating to the Recovery Accountabilit) and Transparency Board 
(Board). the Anome) General. the Chair of the Equal Employment Opportunity Commission 
(EEOC). and the Director of the Office of Personnel Management (OPM). This Board 
submission is in accordance '' ith these reporting requirements. 

II. Background 

The ~o FE..\R Act "as signed into la" on Ma) 15. 2002. and became effecti\ e on October I. 
2003. The ' o FEAR Act requires Federal agencies to be accountable for \ iolations of 
antidiscrimination and whistleblo\\er protection la'' s and to post certain statistical data on their 
\\ebsites relating to Federal-sector EEO complaints '' ith the agencies. 

Section 203 of the ;-..;o FEAR Act requires that each Federal agenc) submit its annual report to 
Congrcs.s no later than 180 da) s after the end of each Fiscal Year (FY). Federal agencies must 
report. among other things. the number of Federal c-0urt cases arising under ·each of the 
rcspecti\e areas of la\\ specified in the No FEAR Act in '"hich discrimination \\as alleged: the 
starus or disposition of cases: the amount of mone} required to be reimbursed: the number of 
emplO)ttS disciplined: an) policies implemented related to appropriate disciplinaJ") actions 
against a Federal emplo)ee \\ho discriminated against an) indi\idual or committed a prohibited 
personnel practice: an analysis of the data collected "'ith respect to trends: and a causal anal) sis. 

The President delegated responsibili~ to OP~1 for the issuance of regulations go\eming 
implementation of Title II of the ~o FEAR Act. OP~1 has published regulations concerning the 
' o FEAR ..\ct"s reimbursement pro,isions. notification and training requirements. and reporting 
and best practices pro\ isions. The EEOC has issued its regulations to implement the posting 
requirements of Title Ill of the ~o FEAR Act. The Board has prepared thi report based on the 
pro\isions of the :'\o FEAR Act and OP\1 and EEOCs final regulations. 

Ill. Data 

a.. Cnil Cases 

Section :::!03(a)( I) of the No FEAR Act requires that Federal agencies include in their annual 
report 10 Congress lhe number of cases arising under each of the respective provisions of law 
CO\ered b) paragraphs (I) and (2) of section 20 I (a) in \\ hich discrimination on the pan of such_ 
agenc) "as aJleged.- 5 C.F.R. § 724.302(a)(I) expancis on this reporting requirement, stating 
that Federal agencies must report on the .. number of cases in Federal court [district or appellate] 
pending or resohed ... arising under each of the respecti\e pro"isions of the Federal 
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Antidiscrimination Laws and Whistleblower Protection Laws applicable to them ... in which an 
employee. fonner Federal employee, or applicant alleged a violation(s) of these laws. separating 
data by the provision(s) of law involved=·· 

The Board reports that during FY 20 I 2, there were no Federal court cases pending. A revie'' of 
the previous )ear, indicates that there also were no Federal court cases pending in FY 20 I J. 

b. Reimbursement to the Judgment Fund 

Section 203(aX3) of the o FE~R Act requires that Federal agencies include in the annual report 
to Congress the amount of money required to be reimbursed by such agencies under section 20 I 
of the No FEAR Act in connection with each such case. 5 C.F.R. § 724.104 further explains that 
the Treasury Department" s Financial Management Service (FMS) will provide notice to an 
agency·s Chief Financial Officer within 15 business da}s after payment from the Judgment 
Fund. The agency is required to reimburse the Judgment Fund within 45 business days after 
receiving the notice from FMS or must contact FMS to make arrangements in writing for 
reimbursement. Pursuant to 5 C.F.R. § 724.302(aX2)(ii)-(iii), all such reimbursements must be 
reflected in the annual report. 

In FY 2012. the Board was not required to make any reimbursements to the Judgment Fund as no 
pa)ments were made from the Judgment Fund on behalf of the Board. A revie"' of the pre\ious 
year indicates that there also were no payments required to be reimbursed in FY 2011. 

c. Types or Disciplinary Actions 

Section 203(aX4) of the No FEAR Act requires that Federal agencies include in the annual 
report to Congress the number of disciplinary actions taken for conduct that is inconsistent\\ ith 
Federal antidiscrimination and \\histleblower protections. 

The Board did not take any·applicable disciplinary actions in FY 2012. A revie\\ of the previous 
year indicates that there also were no applicable disciplinary actions taken in FY 2011. 

d. Final Year-End Data Posted · itder Section 301(c)(l)(B) 

The final year-end data posted on the Board·s website pursuant to Section 301(c)(l)(B) of the o 
FEAR Act is included in Appendix A. The final year-end data indicates that during FY 2012. 
there were no complaints of discrimination and no complaints resuJting in findings of 
discrimination. 

e. Description or Policy on Disciplinary Actions . . 
Section 203(aX6) of the No FEAR Act requires that Federal agencies include in their annual 
report to Congress a detailed description of the agency·s policy relating to disciplinary actions 
imposed against Federal employees who discriminate against any individual in violation of any 
of the laws cited under section 201(a)(I) or (2), or commit other prohibited personnel practices. 
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The Board·s swcments of poliC). set forth belo\\. reinforce the Board·s commiunent to establish 
a \\orkplace free from discrimination. harassment and retaliation: 

Equal £mployme111 Opportunity Policy SlaJemenJ. The Board is committed to the principles of 
equal cmplo~ment opponunit) and dh·ersity in the \\orlcplace for Board employees and job 
applicants. The Board must continue to attract develop. and retain a highly skilled. div.erse 
workforce to meet the demands of our critical mission of providing transparency of Recovery 
Act related funds and pre't·enting and detecting fraud. waste. and abuse. 

All Board cmplo}ees must be full} committed to protecting and maintaining a worlcplace that 
ensures equa.Jil) of opportunit) for e't'CT)One. regardless of her or his race. color. religion. sex. 
narionaJ origin. age. disabilil). status as a parent sexual orientation. protected genetic 
information. prior Equal Employment Opponunity (EEO) activity. and marital starus. 

E\cr) employee must be committed to treating one another with dignity, respect and 
professionalism. and Board managers and supervisors are expected to lead by example in this 
regard. 

Prel~niion of Harassmen1 Policy S101emen1. The Board "ill not tolerate harassment on the basis 
of race. color. national origin. religion. sex. age (40 and o..-er). disabilit). sexual orientation. or 
protected acth it). Harassment in this context is defined as conduct that is so ofTensi\'e as to 
crea1e a "ork en,·ironment that a reasonable person "ould consider intimidating. hostile. or 
offcnshe. 

EmplO)CCS \\ho belie\e that the) have been victims of harassment may. without fear of reprisal. 
seek the immediate assistance of a management official or the Office of General Counsel. Any 
~or supen isor '••ho becomes aware of harassment must take immediate and appropriate 
corrccti\e action to ensure that the harassrncnr stops and does not recur. Violations of the law 
prohibiting harassment or\ iolations of this polic) ..... ;11 result in appropriate disciplinaf) actions 
againSl the offenders. up to and including dismissal. This also includes cases where a manager 
or supen isor should ha\ c known about the harassment and failed to take prompt and appropriate 
aclion. 

Hnwleblow. ing Policy Sla1emen1. The Board is commincd to protecting current and former 
fcdcraJ employees and job applicants from interference and retaliation when making protected 
disclosures. Congress enacted the Whistleblower Protection Act of 1989 to strengthen 
protections for Federal emplo~ees "ho believe the) are the target of unjustified personnel 
actions in reprisal for ma~ing disclosures. These disclosures jnclude a vidlation of law. rule. or · 
regulation: gross mismanagement: gross waste of funds: and abuse of authority; or~ ~ubstantial 
and specific danger to public health or safety. 

I 
The Board nill not tolerate whistleblower reprisal. Legitimate disclosure of infonnation by 
cmplo~'CCS is an imaluable resource for the oversight of government operations. It is the Board's 
c:\pcctation that emplo~ees be able to report these matters confidentially to the Board's Office of 
General Counsel or appropriate management officials at the Board. Anyone who interferes with 
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or retaliates against any current or fonner employee or job applicant making a protected 
disclosure \\ill be subject to appropriate disciplinar) action. 

Employment and Advancemem of Persons wiJh Disabilities Policy SJarement. The Board is 
committed to enhancing access to employment of people with disabilities to ensure equal 
employment opportunity. Section 501 of the Rehabilitation Act of 1973 (Act), as amended. 
prohibits Federal agencies from discriminating against qualified individuals with disabilities. 
The Act also requires agencies to provide hiring. placement. and advancement opponunities for 
individuals with disabilities. Violations of this law will result in appropriate disciplinar: actions 
against the offenders up to and including dismissal. 

The Board is commined to identifying and removing any bai:riers to hiring. retaining and 
promoting individuals with disabilities. The Board will strive to provide a work en ironment 
that welcomes qualified individuals with disabilities and effectively uses their skills. kno" ledge. 
and abilities. Each employee can play a role in ·identifying. reporting. and eliminating barriers to 
the employment of people with disabilities. 

f. No FEAR Training 

Section 202(c) of the o FEAR Act requires Federal agencies to provide training to their 
employees on the rights and remedies under Federal antidiscrimination. retaliation. and 
whistleblower protection laws. 

The Board is composed of two types of employees: detailees from other Federal agencies and 
appointees. Detailees· home agencies are ultimately responsible for ensuring that their detailees 
recei e any requisite training., and the Board is responsible for training all of its own appointees. 
Even so, the Board offers al.I employees access to Jhe requisite training. If a detailee elects to 
utilize the Board·s training solution, the Board's Office of General Counsel coordinates with that 
detailee·s home agency to ensure that his or her training is properly reported . 

When training js offered, Board employees have access to a customized registration site v. here 
employees can register and take the No FEAR Act training module. The Board's registration site 
enables employees to bookmark their location, document their completion. obtain a certificate. 
and review the completed training. It alsp pennits Board management to produce real-time 
reports of user progress and completion. cw.employees are required take this training within 
90 days of their appointments. 

IV. .Analysis of Trends, Causal Analysis,' and Practical Knowledge Gained ~ 

Through Experience 

Section 203(aX7) of the No FEAR Act requires that Federal agencies undertake ··an examination 
of trends, causal analysis, and practical knowledge gained through experience and any actions 
planned or ta.ken to improve 'complaint or civil rights programs of the agency.'' To date. the 
Board does not have any information to be examined. 

I 
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Adju tment to Budget ... . - .. .. "' 
,. • I ' : '"" 

Section 203(aX8) of the o FEAR Act requires that Federal agencies includ i~~~i\lr.3 ' ·, 
report 10 Congress information regarding "any adjustment (to the extent the ad~~t ~t)e 
asccnaincd in the budget of the agenc)) to compl) '\\ith the requirements under '~i<?n ?tl?'}To 
dale.. the Board has made no such adjustment to its budget to comply with OPM.~tion 
is.sued pursuant to seer ion 20 I. 

Vl. The Board's Actions Planned or Taken to Improve Complaint or Civil 
Rights Programs Pursuant to Section 203(a)(7)(D) 

ctiom Planned for FY 2013 

As discussed abo\C. there ha\e been no reportable cases.. Judgment Fund reimbu~ments, 
disciplinar) actions. or discrimination complaints. In an effort to maintain a "orkplace free of 
discrimination and retaliation. the Board \\ill continue tQ stri'\e to have JOO percent of its 
employees trained reganfing_their rights and protectioos uoder EEO. retaliation and • 
"histlcblo"cr protection laws. and continue to stri'\ e to ha'\ e I 00 percent of new employees 
trained \\ it.hin 90 calendar da) s of their appointments. 
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Complaint 
Activity . 

Number of 
Complaints Filed 

umber of 
Complainants 
Repeat Filers 

Complaint' h~ Ba'i' 
Note: Complaints 
can be filed 
alleging multiple 
bases. The sum of 
the bases may nol 
equal total 
comp/ainls filed 
Race 
Color 
Religion 
Reprisal 
Sex 
National Origin 
Equal Pay Act 
Age 
Disability 
Non-EEO 

APPENDIX A 
Equal Employment Opportunity Data Posted Pursuant 

to Title III of the Notification and Federal Employee 
Antidistrimination and Retaliation Act of 2002 (No 

FEAR Act), Pub. L. 107-174 

FY2009 FY 2010 FY2011 FY 2012 
.. . 

0 0 0 0 

0 0 (} 0 

0 0 0 0 

FY 2009 FY 2010 FY 201 J FY 2012 

0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 
0 0 0 0 

'\umhl'I"' of ( omplaint' \lk!!ill!! I ad1 I' pl· of ( laim 

Note: Complain/$ 
can be filed alleging FY2009 FY 2010 FY 2011 FY 2012 
multiple issues. The 
sum of the issues may 
not be equal Iola/ 
complaints filed 
Appointment/Hire 0 0 0 0 
Assignment of Duties 0 0 0 0 
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, A\\anls 0 0 0 0 
I Coll\ersion to Full 0 0 0 0 

Tune 
Disciplill3l) Action 0 0 0 0 

Demotion 0 0 0 0 
Reprimand 0 0 0 0 
RemO\aJ 0 0 0 0 
SUS1>C11Sion 0 0 0 0 
Olher 0 0 0 0 

Dul) Hours 0 0 0 0 
faaJuation Appraisal 0 0 0 0 
E.umination Test 0 0 0 0 
Harassmenl 0 0 0 0 

~on-Sexual 0 0 0 0 
Sexual 0 0 0 0 

~tedicaJ Examination 0 0 0 0 
Pa) (Including 0 0 0 0 
Chenime) 
Promotion ron- 0 0 0 0 
Selection 
Reassi2Jll1lent 0 0 0 0 

Denied 0 0 0 0 
~ Directed 0 0 0 0 
I Reasonable 0 0 0 0 

Accommodation 
Reinswement 0 0 0 0 
Retirement 0 0 0 0 
T cnn ination 0 0 0 0 
Terms. Condi1ions of 0 0 0 0 

I Ernplo~menl 
Time and Anendance 0 0 0 0 
Training 0 0 0 0 
Olher 0 0 0 0 

in 
..\ \ crage number 0 0 0 
of da}S in 

, . 

imcsti ion staee 
A \-crage number 0 0 0 0 
of da} s in final 
action staee 
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Complaints pending during fiscal year where hearing was requested 
Average number 0 0 0 0 
of days in 
investigation stage 
Average number 0 0 0 0 
of da)S in final 
action stage 
Complaints pending during fiscal year "here hearing was not requested 
Average number 0 0 0 0 
of days in 
investigation stage 
Average number 0 0 0 0 
of days in final 
act ion stage 

Complaint .. l)i.,mi"l'd h~ \i.!l'lll'~ 

FY2009 FY 20l0 FY 2011 FY 2012 

Total Complaints 0 0 0 0 
Dismissed b) 
A gene) 
A \erage Days 0 0 0 0 
pending prio r to 
dismissal 

Complainr' \\ irhdra" n h~ < u111plainan1' 
FY 2009 I FY·20IO FY 2011 FY 2012 

Total Withdra\\ll 0 I 0 0 0 
by Complainants 

Total umber of 0 0 0 0 
Find in 

0 0 0 0 
0 0 0 0 
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f indm~' nf l>i,n·1111in.11i1111 l{l·n1h:n·1l h~ Ba'i' 
.1 ·ot~: COlllplainU 
canlwfikd FY 2009 FY 2010 FY 2011 FY 2012 
alleging lllllllip/~ 
BaM1 ~ Sll1ll 

of 1Jw ~ ""'J' • 
not~ Iota/ 

. 
cowwlai111s fi/~d 
T Ola.I Nurnbtt of 0 0 0 0 
Findines 

Race 0 0 0 0 
Color 0 0 0 0 
RcJieion 0 0 0 0 
Reprisal 0 I 0 0 0 

I Sex 0 0 0 0 
"ational 0 0 0 0 

OriR,in 
EQuaJ Pa\ Act 0 0 0 0 
Age 0 0 0 0 
Disabilit} 0 0 0 0 
Other 0 0 0 0 

1. 

Findings A fttt 0 0 0 0 
Hcarine 

Race 0 0 0 0 
Color 0 0 0 0 
Rclie.ion 0 0 0 0 
RcorisaJ 0 0 0 0 f 

Sc.x 0 0 0 0 

I ~ational 0 0 0 0 
Orieirl 
Eoua.J Pa' Act 0 0 0 0 
A~ 0 I 0 0 0 
Disabilil\ 0 0 0 0 

Findings Without 0 t 0 0 0 
Hearing 

Race 0 I 0 0 0 
Color 0 0 0 0 
Rclieion 0 I 0 0 0 .. 
Rcorisal 0 0 0 0 ' 
So 0 0 0 0 
Xational 0 0 0 0 
OriJtin 
EQua.J Pa\ Act 0 0 0 0 
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Age " 0 0 0 0 
Disabilit) 0 0 0 0 
Other 0 0 0 0 

Findinl!' of l>i,criminalion Rcntkn·d h~ l"lll' 
FY 2009 FY 2010 FY 2011 FY 2012 

Total Number of 0 0 0 0 
Findings 
Appointments/Hire 0 0 0 0 
Assignment of Duties 0 0 0 0 
A"'ards 0 0 0 0 
Con,ersion to Full 0 0 0 0 
Time 
Disciplinary Action 

-

Demotion 0 0 0 0 
Reprimand 0 0 0 0 
Removal 0 0 0 0 
Suspension 0 0 0 0 
Other 0 0 0 0 

Duty Hours 0 0 0 0 
Evaluation Appraisal 0 0 0 0 
Examination Test 0 0 0 0 
Harassment . ;a 

Non-Sexual 0 0 0 0 
Sexual 0 0 0 0 

Medical Examination 0 0 0 0 
Pay Including 0 0 0 0 
Ovenime 
Promotion on- 0 0 0 0 
Selection 
Reassi211ment -

Denied 0 0 0 0 
Directed 0 0 0 0 

Reasonable 0 0 0 0 
Accommodation 
Reinstatement 0 0 0 0 
Retirement 0 0 0 0 
Tennination 0 0 0 0 
Tenns/Conditions of 0 0 0 0 
Employment 
Time and Attendance 0 0 0 - 0 
Training 0 0 0 0 
Other 0 0 0 0 
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1 Findings After 
Hearine 
Appoin1ment/Hire 
Assignment of Duties 
Awards 
Comcrsion 10 Full 
1ime 
Disciplinan Action 

Demotion 
RC1Jrimand 
Rcmo\aJ 
c- ion 
Olhcr 

Out\ Hours 
I fa aluaiion A .. ..l8isal 

Eumination Test 
Haras.smcnt 

i ~on-Sc.."uaJ 
So.ual 

~lcdical Eumination 
' Pa~ Including 

Chcrtime 
Promotion on-
Selection 

• Reassi __ .. _..t 

Denied 
Dim:tcd 

Reasonable 
Accommodation 
Reinstatemen1 
Retirement 
Termination 
Terms. Conditions of 
Emplo,ment 
Time and A nendance 
Trainine 
Other 

I Findings \\ ithou1 
Hearin2 
Appoin1ment llire 

1 AssigJtment of Duties 
A\\ards 

0 0 

0 0 
0 0 
0 0 
0 0 

0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 

0 0 
0 0 
0 0 
0 0 

0 0 

I 0 0 
0 0 
0 0 

0 0 
0 0 
0 0 
0 0 

0 0 
0 0 
0 0 

0 0 

0 0 
0 0 

. 0 0 
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0 

0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 

0 

-

0 
0 
0 

0 
0 
0 
0 

0 
0 
0 

0 

0 
0 
0 

0 

0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 

0 

0 
0 
0 

0 
0 
0 
0 

0 
0 
0 

0 

0 
0 
0 

.. 
# 



Conversion to Full 0 0 0 0 
Time 
Disciplinary Action 

Demotion 0 0 0 0 
Reprimand 0 0 0 0 
Removal 0 0 0 0 
Susoension 0 0 0 0 
Other 0 0 0 0 

Duty Hours 0 0 0 0 
Evaluation Appraisal 0 0 0 0 
Examination Test 0 0 0 0 
Harassment 

Non-Sexual 0 0 0 0 
Sexual 0 0 0 0 

Medical Examination 0 0 0 0 
Pay Including 0 0 0 0 
Overtime 
Promotion Non- 0 0 0 0 
Selection 
Reassignment - -

Denied 0 0 0 0 
Directed 0 0 0 0 

Reasonable 0 0 0 0 
Accommodation 
Reinstatement 0 0 0 0 
Retirement 0 0 0 0 
Termination 0 0 0 0 
Terms/Conditions of 0 0 0 0 
Employment 
Time and Anendance 0 0 0 0 
Training 0 0 0 0 
Other 0 0 0 0 

Pend int,! ( omplaint' I· iktl in Pn·\ io11' \ l ' <tr' h\ 'lal11' 
FY 2009 FY 2010 FY 2011 FY 2012 

Total Complaints 0 0 0 0 
from previous 
Fiscal Years 
Total Complainants 0 0 0 0 
Number of 
Complaints I 

Pendin2 
Investigation 0 0 0 0 
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Hearing 0 0 0 0 
FinaJ Action 0 0 0 0 
Appeal \\ith 0 0 0 0 
EEOC Office of 
Federal 
Operations 

( ompL11nl In\ l-..f1~~111on' 

FY 2009 FY 2010 FY 2011 FY 2012 

Pending 0 0 0 0 
Complaints Where 

'"' e.stigarions 
Exceed Required 
Tune Frames 
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MICHELLE WALDRON - RRB - FY 2012 No FEAR Act Report 

From: 
To: 
Date: 
Subject: 
Attachments: 

"Cousins, Lynn E." <Lynn.Cousins@rrb.gov> 
"'j acqueline. berrien@eeoc.gov"' <jacqueline. berrien@eeoc.gov> ;~ '. ~ 
3/29/2013 3 :03 PM 
RRB - FY 2012 No FEAR Act Report 
No FEAR - Berrien.pdf; RRB.NFA FY2012.pdf 

Good Afternoon Chair Berrien, 
Attached is the Railroad Retirement Board's submission of the FY 2012 No FEAR Act report. 

Lynn Cousins I Director of Equal Opportunity 
US Railroad Retirement Board I 844 North Rush Street, Chicago, IL 60611-2092 
I Phone: 312-751-4942 I Email: lynn.cousins@rrb.gov I Fax: 312-751-7179 I 
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lJNI'J'ED STATES OF ;\J\.1ERfCA 

RAILROAD RE'l'IREMENT BOARD 
844 NORTH RUSH STREET 

<iHICAGO, ILLINOIS 60611-20!)2 

MICHAELS. SCHWAR'lv/,. C:HMRMAN 
WAJ:rER A BARHOWS, L\BOH MEMBER 

JEROME F. KEVI'li, MAKAGl•"lE1'"l" MEMDEI! 

The Honorable Jacqueline A. Berrien, Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Madam Chair: 

MAR 2 9 2013 

We are pleased to send you the enclosed copy of the U.S. Railroad Retirement Board's 
(RRB) Fiscal Year 2012 annual report prepared in accordance with Section 203 of the 
Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 (No 
FEAR Act), Public Law 107-174. 

This report provides information on specific topics concerning Federal Antidiscrimination 
Laws and Whistleblower Protections Laws as outlined in the reporting obligations found in 
the Office of Personnel Management, 5 CFR Part 724, section 724.302. We believe this 
report confirms the RRB 's commitment to having a discrimination free work environment. 

Any questions regarding this report should be addressed to Ms. Lynn Cousins, the RRB's 
Director of Equal Opportunity, at (312) 751-4942. 

Enclosure 

Sincerely, 

~~(~pJJ 
FOR THE BOARD 
Martha P. Rico 
Secretary to the Board 

0 Pnnted on recycled paper 
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l Background 

2 

The No FEAR Act was signed into law by President George W. Bush on May IS, 2002, 
and became effective on October I, 2003. The Act requires Federal agencies to be 
accountable for violations of anti-discrimination and whist.leblower protection laws and 
post certain statistical data relating to Federal sector equal employment opponunity 
(EEO) complaints filed with the agency. 

The President delegated responsibility to the US. Office of Personnel Management 
(OPM) for the issuance of regulations governing implementation of Title II of the No 
FEAR Act. The RRB has prepared this report based on the provisions of the No FEAR 
Act along with the regulations and guidance issued by OPM. 

The No FEAR Act requires Federal agencies to submit annual reports to the Speaker of 
the U.S. House of Representatives; the President pro tempore of the U.S. Senate; the 
Committee on Governmental Affairs, U.S. Senate; the Committee on Government 
Reform, U.S. House of Representatives; each committee of Congress with jurisdiction 
relating to the agency; the Chair, Equal Employment Oppottunity Commission (EEOC); 
the Attorney General; and the Director, OPM. 

fl Executive Summary 

The U S Railroad Retirement Board (RRB) provides its Annual Report to Congress as 
required by Section 203 of the Notification and Federal Employee Antidiscrimination and 
Retaliation Act of2002 ("No FEAR Act"), Public Law 107-174. 

The RRB is an independent agency in the executive branch of the Federal Government. 
The RRB's primary function is to administer comprehensive retirement-survivor and 
unemployment-sickness benefit programs for the nation's railroad workers and their 
families, under the Railroad Retirement and Railroad Unemployment Insurance Acts. In 
connection with the retirement program, the RRB has administrative responsibilities 
under the Social Security Act for certain benefit payments arid railroad workers' Medicare 
coverage. 

The Office of Equal Opportunity (OEO) provides leadership, direction and guidance in 
carrying out the RRB's equal opportunity and civil rights responsibilities. OEO 
administers the agency-wide EEO program by initiating policy and by implementing and 
enforcing a variety of federal laws, executive orders and regulations that relate to EEO 

The agency's EEO complaint program is efticient and meets all of the elements of a fair 
dispute resolution process The RRB has a duty to process complaints of 
discriminatiorv'harassment fairly, promptly and within strict accordance with complaint 
processing procedures. OEO will ensure that the RRB effectively responds to EEO 
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complaints and problems that might arise, attempt to resolve allegations of 
discriminatiorv'harassment at the lowest appropriate level, and swiftly and without bias 
process formal complaints of discrimination and/or harassment within the prescribed 
timeframes. 

The agency has policies and procedures to address complaints, harassment and 
reasonable accommodation. The agency has an EEO Handbook and maintains several 
pages on the agency's imranet and public website which contain information regarding 
the No FEAR Act, EEO programs, procedures and forms 

Agency managers and employees have received training on their rights and remedies 
under the No FEAR Act, EEO laws, Whistleb!ower Protection Act (WPA). and 
prohibited personnel practices. New employees were provided information on their rights 
and remedies under the No FEAR Act during orientation and training within 90 days of 
employment. New supervisors were provided information regarding their responsibilities 
with respect to the No FEAR Act 

In FY 2012, no employees were disciplined for discrimination, retaliation, harassment or 
other infractions ofa provision of law cit€ld in Section 201 (c) of the No FEAR Act. 

As required by the No FEAR Act, updates of the statistical data pertaining to the 
complaints of discrimination filed by employees and applicants for employment were 
posted quarterly on the agency's official website. 

111. Analysis of Trends, CaMsal Analysis and Practical Kno..,/edge Gwned tlarough 
Experience 

Conflict is a natural by-product of workplace interactions. Some types of conflict can 
lead to EEO concerns. The RRB has been successful in quickly addressing EEO-related 
issues when they are raised by employees or candidates for employment. When 
necessary, prompt action was taken to resolve the matter. Agency leadership is 
committed; proactive prevention is promoted; managers am held accountable; complaints 
are processed efficiently and action is promptly taken to correct problems. The data in 
Appendix I confirms the low level of complaint activity. 

At the beginning of the fiscal year there were four pending complaints. OEO processed 
four informal complaints of discrimination in FY 2012. One of which was resolved 
through the alternate dispute resolution process. During FY 2012, two formal complaints 
were filed. All complaints were processed within the required timeframes. At the 
conclusion of the fiscal year, there was one complaint closed by settlement, five 
complaints were pending an EEOC administrative hearing and one complaint was 
awaiting investigation. 
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A review of the complaints showed that they were based on a variety of bases including 
race, age, gender, disability and retaliation. Some of the issues included performance 
appraisal, non-selection for promotion, and terms and conditions of employment. A 
review of the complaint issues and bases over the past five years shows no indication of 11 

pattern or practice of discrimination. Employees are aware of their rights and chose the 
EEO forum in which to exercise them. 

JV. Actions Taken to Improve Complaint or Civil Rights Programs 

During the year, the following activities were taken to enhance the effectiveness of the 
agency's EEO program. All of these actions support the agency's commitment to equal 
opportunity which is a contributing factor to the low volume of EEO complaints. 

•:• The three-member Board issued the agency's EEO policy statement. 

•:• The agency implemented Executive Order 13583. Establishing a Coordinated 
Government-Wide fllilialive to Pmmole Diversity and lncl11sion in the Federal 
Workplace through the development of the RRB's Diversity and Inclusion 
Strategic Plan. The plan provides direction, encourages commitment and creates 
alignment so the RRB can approach workplace diversity and inclusion in a 
coordinated, collaborative and integrated manner. The plan reflects the RRB' s 
continued effort to create and sustain a diverse and inclusive workforce that best 
serves our railroad customers. 

•:• Several events and activities were held to foster a diverse work environment and 
enhance the understanding of disability issues. Throughout the year, the 
Workplace Diversity Committee conducted cultural enrichment programs during 
commemorative months. The Employees with Disabilities Advisory Council 
sponsored informational sessiom on various topics that affect individuals with 
disabilitiM. 

<- During the year, 15 requests for reasonable accommodation were approved and 
implemented. These actions inc:luded approval to work at home, electronic 
equipment and software (SJ 4,33 I via CAP and agency funding); alternate method 
of travel for an employee's itinerant service assignments; and modified furniture. 

•:O OEO generated and reviewed reports reflecting activity for personnel actions such 
as promotions, suspensions, within-grade denials, awards, accessions, and 
separations. Thus, changes in the workforce were monitored on a continuing 
basis. This information was transmitted to all bureau/office heads by means of the 
OEO monthly administrative report, which contained a statistical update on the 
status of employment activity. This report is posted monthly and accessible to all 
managers and employees on the agency's intranet 
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•!- OEO closely monitored the status of complaint investigations. The statement of 
work requires contractors to be folly trained and also describes a penalty if the 
contractor fails to deliver a quality product within the prescribed timeframes. 

(• OEO utilized the RRB Vision multimedia system to create a training presentation 

on the benefits and the process of mediation. In the video production, talented 
RRB employees portrayed how parties who are in dispute are able to resolve 
their conflict through mediation. 

'.> EEO training was conducted for network managers and new supervisors. 

VJ. Pla11ned Action ID Improve CompltUnJ or Civil /Ugh/3 Pro!fN1111S 

Jo> Develop a Diwr.~i~V and lnc/usio11 training module for all employees. 

All of these actions support the agency's commitment to equal opportunity which is a 
contributing factor to the low volume of EEO complaints. 
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V. S11mmary of Rt!porting Obligations 

REPORTING OBLIGATION I AGENCY RESPONSE 
I. The number of cases in Federal coon pending or resolved and arising under each I 

of the respective provisions of the Federal Antidiscrimination laws and I 0 
Whistleblower Protections Laws I 

2. The status or disoosition of cases described in (I) i Not Annlicable 
3. The amount of money required to be reimbursed to the Judgment Fund by the I I I agency for payments made for cases described in ( l ). '$0 

' , , 
or anv other infraction of anv orovision of law referred to in (I). , I 0 

5. The final year end data about discrimination complaints for FY 2012 See Aooendix I 

16 
A detailed description of the agency's policy for taking disciplinary actions ! Based on the RRB' s Guide on Disciplinary Penalties the 
against Federal employees for conduct that is inconsistent with Federal I penalty for such conduct will depend upon the 

i Antidiscrimination Laws and Whistleb!ower Protection Laws or for c.onduct that I ~~CJ~~=~:c~~~~rrounding the offep_<e and lite gravity of 
I constitutes another prohibited personnel practice revealed in connection with 

af;!encv investigations of allel!ed violations of these laws. 
7. An analysis of the information provided in (I) through (6) in conjunction with 

data provided in the agency's yearly submission of EEOC Form 462. Annual 
Federal Equal Employment Opportunity Statistical Report of Discrimination 
Complaints. I 

I 
• An examination of trends; I See Sections Ill and IV • Causal analysis; I 

• Practical knowledge gained through experience; and 

• Any actions planned or taken to improve complaint or civil rights 
programs of the agency with the goal of eliminating discrimination and 
retaliation in the workplace. 

8. Any adjustment needed or made to the budget of the agency to comply with its 
None 

Judizment fund reimbursement oblif;!ation(s). 
9. The !lllency' s written traininl! plan See Aooendix 2 

I 



Equal Employment Opportunity Data 
Posted Pursuant to the NO FEAR Act 
as of September 30, 2012 

t! R Fla.ll"<>ll•I R4!~1nenL eo.r.J 
, om~ .. c1 Y,qu.1..1 \~t' 
1\4-1. ~ Hu.n Stntoot 
C1l1eq.:i IUmut~- &all I -2Cll2 

·--------
AppeodiI I 

Comparative Data 

Complaint ActlVlty Previous Fiscal Years 

2007 2008 2009 20t0 20t1 

Number of Complaints Filled 4 2 7 

Number of Complainants 4 1 2 7 

Repeat Filers 0 0 0 

Complaints by Baals 
Comparative Data 

Previous Fiscal Years 
Note: Complatnt& can be ftleel alleging multiple baaea. Tt1e 
sum d the baaea may not equal total complaln19 Ned. 2007 2008 2009 2010 2011 

Race 3 0 5 

Color 0 0 0 0 

Religion 0 0 0 0 

Reprisal 2 

Sex 3 0 0 3 

National O~gin 0 0 0 0 

Equal Pay Act 0 0 0 0 

Age 0 0 1 3 

Disability 0 0 0 

Non-EEO 0 0 0 

Paoe 1 ore 

3 

3 

0 

3 

0 

0 

3 

0 

0 

3 

0 

PbJoi,. (312) 1!U .t.9C 
rrY (312) 1f't.1'41:J-I .... 

2012 
Thni 
09-30 

2 

2 

2012 
Thru 
09-30 

0 

0 

2 

0 

0 

2 

0 

0 
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Appendii I 

complaints by ISsua 
Comparative Data 

Previous Fiscal Years 2012 
Note: Complalntio can be flied aHeglng mulllple inUes. TI-.. 2007 2008 2010 

Thru 
a.um of the -- may not equat total complaints med. 2009 2011 09-30 

Appointment/Hire 0 0 0 1 0 0 

Assignment of Duties 0 0 0 0 0 

Awards 0 0 0 0 0 0 

Conversion to Full-time 0 0 0 0 0 0 

Disciplinary ActiOn 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 

Reprimand 0 0 0 0 0 0 

Suspension 0 0 0 0 0 , 
Removal 0 0 0 0 0 0 

Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 

EvaluationlAjlpra1sal 0 0 0 0 1 

Examination/Test 0 0 0 0 0 0 

Harassment 0 0 2 0 0 0 

Non-Sexual 0 1 2 0 0 1 

Sexual 0 0 0 0 0 0 

Medial ExaminatiOn 0 0 0 0 0 0 

Pay (Including overtime) 0 0 0 0 0 

Promotion/Non-Selection 3 0 5 3 2 

Reassignment 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 

Terms/Conditions of Employment 1 0 0 0 1 

Time and Attendance 0 0 0 0 0 

Training 0 0 0 0 0 0 

Other 0 0 0 0 0 0 

Paoe 2 of 8 
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Appendix 1 

Processing Time 

US. Railroad HetlrtillJallt Boiird Phme. (31:tl ?l!'IJ·,W...U: 
Oflke of Equ .. I ()ppo11.1Jrnty TTY (312) 71'11 ·.&..~4 
844. NcrU:i Riu1h Street Web: ' ': .- " ,, ''' J ' 
Chicago Jlhnou1, 606 I t ·2002 

Comparative Data 

Previous Fiscal Years 

2007 2008 2009 2010 2011 

2012 
Thru 
09-30 

Complaint.I during ftacal year 

Average number of days in investigation stagt! 160 128.5 153 82 

Average number of days in final action stage 0 56 60 47 

Complaint.I pandlng during fiocal year where hearing waa requested 

Average number of days in investigation stagE! 177 148 175.5 121 

Average number of days in final action stage 0 63 70 41 

Complaints pandlng during !local year where hearing waa not requested 

Average number of days in investigation stago 

Average number of days in final action stage 

Complaints Dismissed by Agency 

Total Complaints Dismissed by Agency 

Average days pending prior to dismissal 

Complaint.I Withdrawn by Complainants 

Total Complaints Withdrawn by Complainants 

0 

0 

2007 

0 

0 

0 

109 109 179 

53 60 60 

Comparative Data 

Previous Fiscal Years 

2008 2009 2010 

0 0 0 

0 0 0 

0 0 2 

Comparative Data 

81 179 

56 0 

122 177 

0 0 

139 D 

56 0 

2012 

2011 
Thru 
09-30 

0 0 

0 0 

0 0 

Total Final Actions Finding Previous Fiscal Years 2012 Thru 
Discrimination 2007 2008 2009 2010 2011 09-30 

# % # % # % # % # % # % 

Total Number Findings 0 a a a a 0 

Wtthout Hearing a a a a a D 0 a a D 0 a 
Wtth Hearing a 0 0 a a 0 a 0 0 a 0 0 

Paae 3 of I 



Findings or Dlscrill!ination 
Rendered by Basis 

Nole: Complaints can be filed alleging muRiple 
ba&es. The eum of the bnes may not equal total 
complaints filed. 

Total Number Finding• 

Race 

Color 

Religion 

Reprisal 

Sex 

National Origin 

Equal Pay Act 

Age 

Disebility 

Non-EEO 

Findings After Hearing 

Race 

Color 

Religion 

Reprisal 

Sex 

National Origin 

Equal Pay Act 

Age 

Disability 

Non-EEO 

Flndlnga Without Hearing 

Race 

Color 

Religion 

Reprisal 

Sex 

National Origin 

Equal Pay Act 

Age 

Disabiltty 

Non-EEO 

# 

2007 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

lf l:i Kiblmftl'I Mri1ron.-.t Hoard Pb:Jnci. (312) 7!11 49·12 
r)l'!kt1olf:qu11J(;{Jµonumty TTY (;1\2)70l·>IJ.14 
8M Non.ti RU!lh .fJ,b-..,e~ Web 
<:'IJ.JVilj;U IlJ.1.r-J!I, 6061 l·)!(Jll"2 

Appendix I 
Comparative Data 

Previous Fiscal Years 2012 Thru 
09-30 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

# 

2008 

'4 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

Paae4 of I 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

2009 

# '4 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

2010 

# '4 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

# 

2011 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

# '4 

0 

0 0 

0 0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
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Findings Of Discrimination 
Rendered by Issue 

Total Number ol finding• 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-time 

Dhoclpllnary Action 

Demotion 

Reprimand 

Suspension 

Removal 

Other 

Duty Hours 

Evaluation/Appraisal 

Examination/Test 

Har....-nt 

Non-Sexual 

Sexual 

Medial Examination 

Pay (Including 0Vert1me) 

Promotion/Non~Selection 

Reaaalgnment 

Denied 

Directed 

Reasonable AccorrY'l'lOOation 

Reinstatement 

Retirement 

Termination 

Terms/Conditions of Employment 

Time and Attendance 

Training 

other 
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Appendix 1 
Comparative Data 

Previous Fiscal Years 

2007 

# % 
0 

0 

0 

a 
0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

a 
0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

# 

2008 

% 
0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
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0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

2009 

# % 
0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

2010 

# % 
0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
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Appendix l 

Comparatlw Data 
Pending COmplalnia Filed in Previous Fiscal Years 2012 

Previous Fiscal Years by Status Thru 
2007 2008 2009 2010 2011 09-30 

Total complaints from previous Fiscal Years 0 0 0 0 2 4 

Total Complainants 0 0 0 0 2 4 

Number comptalnta pending 

Investigation 0 0 0 0 0 0 

Hearing 0 0 0 0 2 4 

Final Action 0 0 0 0 0 0 

Appeal with EEOC Office of Federal Operations 0 0 a 0 0 0 

Comparative Data 

Complaint lnwstigatlons Previous Fiscal Years 2012 
Thru 

2007 2008 2009 2010 2011 09-30 

Pending Complaints Where lnvesLigations Exceed 0 0 0 0 0 0 
Required Time Frames 

PeaelorB 
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Overall Training Goal: 

Railroad Retirement Board 
No Fear Act Training Plan 

Fiscal Y•~ar 2013- 2014 

Appendix 2 

Train new employees regarding their rights and obligations under antidiscrimination and 
whistleblower protection laws. The biennial training of all agency employees will occur in the 
lst quaner of FY 2015. 

Method: 
The training delivery is a PowerPoint presentation that is accessed via the agency's in-house 
multimedia presentation system. This online training segment is available via the agency's 
intranet and will be accessible to employees with disabilities as required by Section 508 of the 
Rehabilitation Act. 

LMrning Objectives: 
• Identify the rights and protections provided by the federal discrimination and 

whistleblower protection laws. 
• Identify behavior that is discriminatory under federal law. 
• Identify behavior that is retaliatory arising rrom assenion of rights under discrimination 

and whistleblower protection laws. 
• Explain the procedure for making a e-0mplaint regarding discriminatory or prohibited 

personnel practices in the workplace. 

Learning Activities: 
The training addresses the antidiscrimination laws, harassment, whistleblower protection laws, 
the EEO e-0mplaim process and the RRB C-Omplaint procedures. The PowerPoint presentation 
includes photos of agency employees portraying behaviors which are inappropriate in the 
workplace and also a summary quiz to check whether the employee retained the infonnation. 
This combination helps to make the presentation interesting and infonnative. 

Costs: 
The e-0st of the training - $0 

Time Frame: 
New employees will receive training within 90 days of their employment 

Monitoring: 
During the year, the agency's Office ofEqua:I Opponunity will conduct periodic checks to assess 
whether new employees received the training. 

- -- -- ---------·-----
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OFFICE OF THE ADMINISTRATOR 

March 27, 2013 

The Honorable Jacqueline A. Berrien 
Chair 
U. S. Equal Employment Opportunity Commission 
1801 L Street, N.W. 
Washington, DC 20507 

Dear Madam Chair: 
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I respectfully submit, in accordance with Section 203, Public Law 107-174, the U.S. 
Small Business Administration's Fiscal Year 2012 Notification and Federal Employee 
Anti-Discrimination and Retaliation (No FEAR) Act Annual Report to Congress. A copy 
of this report has been sent to all appropriate committee offices. 

jz:·~-!l£ 
Karen G. Mills 
Enclosure 
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I. INTRODUCTION 

The Notification and Federal Employee Anti-Discrimination and Retaliation Act of 2002 
(Public Law 107-174) (No FEAR) was signed into law by the President on May 15, 2002, 
and became effective on October I, 2003. The No FEAR Act requires Federal agencies to 
be accountable for violations of anti-discrimination and 'whistleblower' protection laws. 
More specifically, the No FEAR Act requires each Federal agency to: 

• Notify employees and applicants for employment about their rights under the 
discrimination and 'whist/eblower' laws; 

• Post statistical data relating to Federal sector equal employment opportunity 
complaints on its public website; 

• Ensure that managers have adequate training in the management of a diverse 
workforce, early and alternative conflict resolution, and essential communications 
skills; 

• Implement new measures to improve the complaint process and the work 
environment; 

• Initiate timely and appropriate discipline against employees who engage in 
misconduct related to discrimination or reprisal; and 

• Reimburse the Judgment Fund for any discrimination and 'whist/eb/ower' related 
settlements or judgments reach in Federal court . 

To monitor and improve oversight over agency compliance with the No FEAR Act, 
Congress requires Agencies to submit an annual report not later than 180 days after the 
end of the fiscal year. Agencies are required to report on (I) the number of Federal 
district court cases arising under each of the respective areas of law specified in the Act 
in which discrimination was alleged; (2) the status or disposition of cases; (3) the 
amount of money required to be reimbursed; ( 4) the number of employees disciplined 
for discrimination, retaliation, harassment, or any other infraction of the law; 

file:///2iws
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(5) any policies implemented related to appropriate disciplinary actions against a Federal 
employee who discriminated against any individual or committed a prohibited personnel 
practice; and (6) an analysis of the data collected with respect to trends, causal analysis, 
and other agency patterns. The report must be submitted to: 

• The Vice President 
• The Speaker of the House 
• Committee on Governmental Affairs of the Senate 
• Committee on Government Reform of the House of Representatives 
• The Attorney General 
• Each Committee of Congress with jurisdiction relating to the agency 
• Office of Personnel Management 
• Equal Employment Opportunity Commission 

Page 2 

This report informs Congress and the public on the Small Business Administration's (SBA) 
compliance with the statute. Data used in this report is based on Fiscal Year (FY) 2012 
statistical summaries. Appendix A provides FY 2012 No FEAR Act Posting Requirements. 

I II. FY 2012 REPORTING REQUIREMENTS 

Requirement A: The number of cases arising under each of the respective 
provisions oflaw covered by paragraphs (1) and (2) of Section 
20i(a) in which discrimination on the part of such agency was 
alleged. 

Response to Requirement A: 

In fiscal year 2012, there were no cases filed or pending that contained 
allegations of discrimination asserted under the provisions of law covered by 
paragraphs (1) and (2) of Section 201. No cases alleged violations of the Age 
Discrimination in Employment Act of 1967 (29 U.S.C. 631 and 633a). 

Requirement B: The status or disposition of cases described in paragraph (1) of 
Section 201. 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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Response to Requirement B:l 

There were no cases filed in FY 2012 containing allegations of discrimination 
under the ADEA asserted under th1~ provisions of law covered by paragraphs (1) 
and (2) of Section 201. 

Requirement C: The amount of money required to be reimbursed by such agency 
under section 201 in connection with each of such cases, separately 
identifying the aggregate amount of such reimbursements 
attributable to the payment of attorney fees, if any . 

I Response to Requirement C: 

Among the district court judgments, awards and compromise settlements, SBA 
has not reimbursed the Judgment Fund for FY 2012. There was one case that 
resulted in a settlement in FY 2012, filed under Title VII. Settlements are not an 
admission of wrongdoing, and are generally entered into to avoid costly and 
lengthy litigation . 

Requirement D: The number of employees disciplined for discrimination, retaliation, 
harassment, or any other infraction of any provision of law referred 
to in paragraph ( 1 ) . 

Response to Requirement D: 

Page3 

No SBA employees were disciplined for discrimination, retaliation, harassment or 
other infractions of a provision of the law cited in the No FEAR Act stemming from 
any Federal district court action . 

Requirement E: The final year-end data posted under Section 30l(c) (1) (B) for such 
fiscal year (without regard to Section 30l(c) (2)) . 
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Response to Requirement E: I 

Appendix A contains eight tables summarizing data posted under section 30l(c) 
(1) (B). Each of the eight tables provides data for 5 consecutive FYs, including 

Page4 

FY 2012. Table 1 indicates the frequency of complaint activity by FY, from 2008 
to 2012. The frequency of complaints by bases for the 5-year period is presented 
in Table 2. As a two-page presentation, Table 3 contains a summary of complaints 
filed by SBA employees from FYs 2008 to 2012. 

Also contained in Appendix A is a summary of agency actions regarding the 
complaints filed by SBA employees and the average number of days required to 
complete various actions. This data is presented in Table 4, which is a two-page 
table. Table 5 provides the frequency and percentage of agency decisions 
rendered with a finding of discrimination. Data presented in both tables 4 and 5 
cover the period FY 2008 to 2012. Table 6 is a two-page table reflecting the 
frequency and percentage of discrimination findings by bases for the 5-year 
period. 

Table 7 contains the frequency and percentage of discrimination findings by issues 
for FYs 2008 to 2012. Data presented in Table 7 required a three-page summary. 
The last table in Appendix A, Table 8, lists the frequency of pending complaints 
and complaint investigations for the 5 FYs - 2008 to 2012. 

Requirement F: A detailed description of: 

(A) the policy implemented by that agency relating to appropriate 
disciplinary actions against a Federal employee who (i) discriminated 
against any individual in violation of any of the laws cited under 
Section 20l(a) (!)or (2), or (ii) committed another prohibited 
personnel practice that was revealed in the investigation of a complaint 
alleging a violation of any of the laws cited under Section 20l(a) (I) or 
(2); and 

(B) with respect to each of such laws, the number of employees who 
are disciplined in accordance with such policy and the specific nature 
of the disciplinary action taken; final year-end data posted under 
Section 30l(c)(l)(B) for such fiscal year (without regard to Section 
30l(c)(2)). 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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Response to Requirement F: 

(A) The SBA's standard operating procedure (SOP) 37 52 for Discipline and 
Adverse Actions provides guidance to supervisors and managers in handling 
disciplinary and adverse actions. Consistent use of the SOP ensures conformance 
with agency policies and procedures . 

(B) No SBA employees were disciplined for discrimination, retaliation, harassment 
or other infractions of a provision of the law cited in the No FEAR Act stemming 
from a Federal district court action . 

There were no other complaints or circumstances within the agency that required 
disciplinary action under civil rights statutes during FY 2011. Appendix A 
contains eight tables that provide data for 5 consecutive FY s, including year-data 
for FY 2012 . 

Pages 

Requirement G: An analysis of the information described under paragraphs (1) through 
(6) (in conjunction with data provided to the Equal Employment 
Opportunity Commission in compliance with part 1614 of Title 29 of 
the Code of Federal Regulations) including: (a) an examination of 
trends; (b) causal analysis; ( c) practical knowledge gained through 
experience; and ( d) any actions planned or taken to improve complaint 
or civil rights programs of the agency . 

Response to Requirement G: I 
(A). Trend Analysis-The frequency of EEO complaints filed within SBA has 
been inconsistent over the 5-year period from FY 2008 to 2012. A total of 41 
complaints were filed within the Agency during FY 2011. Figure I illustrates a 
5-year trend for SBA relative to the frequency of complaints filed, bases for 
those complaints, and the frequency of issues represented in the complaints filed . 
The frequency of complaints filed was as follows: FY 2008 ( 40), FY 2009 (28), 
FY 2010 (45), and FY 2011 (41). There were 35 complaints filed in FY 2012, a 
decrease of 6 from FY 2011 and a decrease of I 0 from FY 20 I 0 . 
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Complaints filed can allege multiple bases. Bases include race, age, sex, color, 
religion, disability, national origin and retaliation. During the 5-year period 
reported, the number of bases alleged fluctuated. The lowest level of bases 
alleged occurred in FY 2009 (79) and the highest in FY 2010 (144). 

Trend data for complaint issues are also presented in Figure 1. Complaint issues 
include terms and conditions of employment, disciplinary actions, harassment, 
termination, etc. The frequency of 131 complaint issues for FY 2011 was the 
highest level within SBA during the 5-year period of the trend analysis. 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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Figure 1: Five-Year Trend of Complaint Actions Bases and Issues for SBA 

(B). Causal Analysis- While the trends presented in Figure 1 indicate complaint 
patterns, the reasons underlying the trends are not apparent. 

(C). Practical Knowledge Gained Through Experience-SBA will continue to 
build on past successful employment practices for improving the work 
environment for all employees and staff. SBA is committed to EEO principles 
and practices in all its management decisions and personnel activities, and the 
agency's goals remain firmly focused on developing and retaining a high-quality 
workforce that is representative of the diverse society. The SBA administration 
believes that a work environment replete with ethnic and cultural diversity 
promotes optimal communication, ideas, and professional performance. The 
agency will continue (1) attracting the best candidates from a variety of sources; 
(2) promoting the best qualified employees based on merit; (3) training all 
employees on their EEO rights and responsibilities; (4) providing equal 
opportunities to all individuals; and (5) offering a prompt, fair, and impartial 
review and adjudication of any allegations of discrimination . 

• Activity 

• Bases 

• Issues 
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(D). Actions Planned/Taken to Improve Agency Complaint or Civil Rights 
Program-SBA will continue to assess its practices and policies for ensuring 
compliance with EEO laws and avoidance of systemic barriers to EEO, including 
anti-harassment and reasonable accommodation. 

Requirement H: Any adjustment (to the extent the adjustment can be ascertained 
in the budget of the agency) to comply with the requirements 
under section 201. 

Response to Requirement H: 

This requirement is not applicable to the Small Business Administration. 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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Table I: Frequency of Complaint Activity by Fiscal Year 

for 2008 to 2012h 

Category Fiscal Year 

2008 2009 2010 

Complaints filed in Fiscal Year 40 28 45 

Subcategory 

Persons Filing Complaints 39 26 43 

Persons Filing Multiple Complaints 1 2 2 

Totals for Complaints 40 28 45 

h Title III, Section 300(b)(l-3)-Complaint by Activity 

Page II 

2011 2012 

41 36 

41 35 

0 1 

41 36 
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Table 2: Frequency of Bases for Complaints by Fiscal Year 

for 2008 to 2012' 

Category Fiscal Year 

2008 2009 2010 

Race 24 11 22 

Color 15 4 8 

Religion 2 2 5 

Reprisal 17 21 22 

Sex 22 15 24 

National Origin 7 2 5 

Other 3 3 5 

Age 12 10 17 

Disability 10 10 16 

Totals for Bases 112 78 124 

'Title III, Section 300(b)(4)-Complaint by Bases 

2011 

18 

5 

1 

23 

20 

6 

0 

18 

10 

101 
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2012 

13 

11 

2 

18 

16 

1 

5 

16 

9 

91 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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Table 3: Frequency of Issues for Complaints by Fiscal Year 

for 2008 to 2012 

Category Fiscal Year 

2008 2009 2010 2011 

Appointment/Hire 3 1 4 5 

Assignment of Duties 4 5 9 8 

Awards 2 1 4 2 

Conversion to Fidl-Time 0 0 0 0 

Disciplinary Action 

(I) Demotion 0 0 2 0 

(2) Reprimand 3 3 1 3 

(3) Suspension 0 2 1 1 

(4) Removal 0 0 0 0 

(5) Other 0 0 0 8 

Duty Hours 4 1 0 0 

Evaluation/Appraisal 8 8 14 9 

Examination/Test 0 0 0 0 

Harassment 

(I) Non-Sexual 20 21 29 25 

(2) Sexual 1 2 3 3 

Medical Examination 0 0 0 0 

Pay (including overtime) 0 1 2 1 

Promotion/Non-Selection 15 4 7 9 

Subtotals for Issues 60 49 76 74 

Page 13 

2012 

3 

10 

2 

0 

0 

4 

2 

2 

3 

0 

8 

0 

24 

2 

0 

3 

9 

72 
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Table 3 (cont.): Frequency oflssues for Complaints by Fiscal Year 

for 2008 to 2012i 

Category Fiscal Year 

2008 2009 2010 2011 

Reassignment 

(I) Denied 2 2 0 0 

(2) Directed 4 5 0 3 

Reasonable Accommodation 3 4 3 0 

Reinstatement 0 0 0 0 

Retirement 0 1 0 1 

Termination 3 3 1 3 

Terms/Conditions of 2 1 8 10 
Employment 

Time and Attendance 3 4 5 1 

Training 3 2 3 4 

Other 0 0 6 0 

Subtotals/or Issues 20 22 76 22 

Totals/or Issues 80 71 102 96 

i Title III, Section 300(b)(5)-Complaint by Issues 

2012 

0 

1 

0 

0 

3 

2 

5 

3 

2 

0 

16 

88 
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Table 4: Frequency of Agency Actions and Average Processing Time in Days by 
Fiscal Year for 2008 to 2012 

Category Fiscal Year 

Pending 2008 2009 2010 2011 2012 

Written Notifications 
(Acknowledge) 

Frequency: I 0 0 0 0 

Average Days: 7 0 0 0 0 

Accept/Investigations 

Frequency: 11 11 13 24 33 

Average Days: 102 129 90 158 204 

Hearings 

Frequency: 21 31 30 29 5 

Average Days: 568 671 678 840 581 

Completed 

Final Agency Decisions 
(not including dismissals) 

Frequency: 33 25 34 22 12 

Average Days: 510 116 392 144 910 

Decisions without a 
Hearing 

Frequency: 25 13 22 20 21 

Average Days: 454 129 147 83 124 

Decisions with a Hearing 

Frequency: 8 12 12 2 5 

Average Days: 683 103 841 760 581 
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Table 4 (continued): Frequency of Agency Actions and Average Processing Time 
in Days by Fiscal Year for 2008 to 2012k 

Category Fiscal Year 

2008 2009 2010 2011 2012 

Withdrawals 

Frequency: 5 0 3 1 1 

Average Days: 374 0 398 38 208 

Settlements 

Frequency: 10 6 8 11 11 

Average Days: 412 495 282 501 563 

Complaints dismissed 

Frequency: 8 8 9 10 14 

Average Days: 46 32 29 25 21 

k Title III. Section 300(b)(6)(A-C)- Average Time of Pending Complaints (In Days) 
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Table 5: Frequency and Percentage of Agency Decisions Rendered with a 
Finding of Discrimination for Fiscal Years 2008 to 20121 

Category Fiscal Year 

2008 2009 2010 2011 2012 

Total Number of 
Findings 

0 0 0 0 0 
Frequency: 

(Final Agency Actions) 

Percent: O"lO 0% 0% 0% 0% 

a . Without a Hearing 

.Frequency: 0 0 0 0 0 

Percent: O°!O 0% 0% 0% 0% 

b . With a Hearing 

Frequency: 0 0 0 0 0 

Percent: O"iO 0% 0% 0% 0% 

1 Title Ill. Section 300(b)(7) -Total number of final agency decisions rendered with a finding of discrimination 
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Table 6: Frequency and Percentage of Discrimination Findings by Bases for Fiscal Years 
2008 to 2012 

Category Fiscal Year 

2008 2009 2010 2011 2012 

Total Number of Findings Frequency: 0 0 0 0 0 

(Final Agency Actions) Percent: 001o 0% Oo/o Oo/o 0% 

a. Without a Hearing Frequency: 0 0 0 0 0 

Percent: 001o Oo/o Oo/o Oo/o 0% 

b. With a Hearing Frequency: 0 0 0 0 0 

Percent: 0% QO/o Oo/o 0% 0% 

Race Frequency: 0 0 0 0 0 

Percent: QO/o 0°/o 0°/o QO/o QO/o 

Color Frequency: 0 0 0 0 0 

Percent: Oo/o 0% Oo/o 0% 0% 

Religion Frequency: 0 0 0 0 0 

Percent: Oo/o 0% 0% 0% 0% 

Reprisal Frequency: 0 0 0 0 0 

Percent: Oo/o Oo/o Oo/o 0% Oo/o 

Sex Frequency: 0 0 0 0 0 

Percent: Oo/o 0% 0% 0% 0% 

National Origin Frequency: 0 0 0 0 0 

Percent: Oo/o Oo/o 0% 001o 0% 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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Table 6 (continued): Frequency and Percentage of Discrimination Findings by Bases 
for Fiscal Year for 2008 to 2012m 

Category Fiscal Year 

2008 2009 2010 2011 2012 

Equal Pay Act Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% Oo/o Oo/o 

Age Frequency: 0 0 0 0 0 

Percent: Oo/o Oo/o Oo/o 0% 0% 

Disability Frequency: 0 0 0 0 0 

Percent: Oo/o Oo/o Oo/o Oo/o 0% 

m Title III, Section 300(b)(8)-Findings of Discrimination Rendered by Bases 
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Table 7: Frequency and Percentage of Discrimination Findings by Issues for Fiscal Year for 
2008 to 2012 

Category Fiscal Year 

2008 2009 2010 2011 2012 

Total Number of Findings Frequency: 0 0 0 0 0 

(Final Agency Actions) Percent: Oo/o 0% 0% Oo/o Oo/o 

a. Without a Hearing Frequency: 0 0 0 0 0 

Percent: 0% 001o 0% Oo/o Oo/o 

b. With a Hearing Frequency: 0 0 0 0 0 

Percent: Oo/o 0% 0% Oo/o 0% 

Appointment/Hire Frequency: 0 0 0 0 0 

Percent: 0% QO/o Oo/o Oo/o Oo/o 

Assignment of Duties Frequency: 0 0 0 0 0 

Percent: Oo/o 0% 0% 0% 0% 

Awards Frequency: 0 0 0 0 0 

Percent: Oo/o Oo/o Oo/o Oo/o 0% 

Conversion to Full Time Frequency: 0 0 0 0 0 

Percent: Oo/o Oo/o 0°/o 0% Oo/o 

Disciplinary Action 

(1) Demotion Frequency: 0 0 0 0 0 

Percent: 0% 0% Oo/o 0% 0% 

(2) Reprimand Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

(3) Suspension Frequency: 0 0 0 0 0 

Percent: 0% 0% Oo/o Oo/o 0% 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
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Table 7 (Continued): Frequency and Percentage of Discrimination Findings by 
Issues for Fiscal Year for 2008 to 2012 

Fiscal Year 

2008 2009 2010 2011 2012 

Disciplinary Action (continued A) 

(4) Removal Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

(5) Other Frequency: 0 0 0 0 0 

Percent: Oo/o 0% 0% 0% 0% 

Duty Hours Frequency: 0 0 0 0 0 

Percent: 0% Oo/o Oo/o 0% 0% 

Evaluation/Appraisal Frequency: 0 0 0 0 0 

Percent: 0% Oo/o 0% Oo/o 0% 

Examination/Test Frequency: 0 0 0 0 0 

Percent: Oo/o 0% Oo/o Oo/o Oo/o 

Harassment 

(1) Non-Sexual Frequency: 0 0 0 0 0 

Percent: 0% 0% Oo/o 0% 0% 

(2) Sexual Frequency: 0 0 0 0 0 

Percent: 0% Oo/o 0% 0% 0% 

Medical Examination Frequency: 0 0 0 0 0 

Percent: Oo/o 0% 0% 0% 0% 

Pay (Includes Overtime) Frequency: 0 0 0 0 0 

Percent: 0% 0% Oo/o 0% 0% 

Title III, Section 300(b) (9) (A) (BJ-Findings of Discrimination Rendered by Issues 
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Table 7 (Continued-B): Frequency and Percentage of Discrimination Findings by Issues 
for Fiscal Year for 2008 to 2012" 

Category Fiscal Year 

2008 2009 2010 2011 2012 

Promotion/Non-selection Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% Oo/o 

Reassignment 

(1) Denied Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

(2) Directed Frequency: 0 0 0 0 0 

Percent: Oo/o Oo/o 0% 0% Oo/o 

Reasonable Accommodation Frequency: 0 0 0 0 0 

Percent: 0% Oo/o 0% 0% 0% 

Reinstatement Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Termination Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% 0% 

Terms/Conditions Frequency: 0 0 0 0 0 

Percent: 0% 001o 0% Oo/o 0% 

Time and Attendance Frequency: 0 0 0 0 0 

Percent: 0% 0% 0% 0% Oo/o 

Training Frequency: 0 0 0 0 0 

Percent: 0% 0% Oo/o 0% 0% 

Other Frequency: 0 0 0 0 0 

Percent: 0% 0% Oo/o 0% Oo/o 

Title Ill, Section 300(b)(9)(A)(B)-Findings of Discrimination Rendered by Issues 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 



• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• 

U.S. Small Business Administration No FEAR Act Report for FY 12 Page 23 

Table 8: Frequency and Percentage of Pending Complaint Investigations by Fiscal 
Years 2008 to 2012° 

Category Fiscal Year 

2008 2009 2010 2011 2012 

Total Complaints Pending 

from Previous Fiscal Yearh 50 42 42 44 55 

Complaints pending as of 
September 30th 

Written Notification I 0 0 0 1 

Investigation 11 11 10 24 18 

Hearing 21 31 28 29 30 

Final Agency Decision 9 0 1 2 6 

Complaint Investigations 

Number Completed 44 26 28 19 33 

Number Not Completed i 15 1 0 0 3 

Title III, Section 300(b) (10) (A-CJ-Complaints Pending from Fiscal Year by Status . 

;Investigations not completed within designated time limits as specified by appropriate statutes . 
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SECURITIES AND EXCHANGE COMMISSION 

WASHINGTON, D.C. 205411 

THE COMMl9SIONl!!:ll 

' 

Ms. Jacqueline A Berrien 
Chair 

March 21, 2013 

U.S. Equal Employment Opportunity Commission 
• 131 M Slreet, NE 

Wadlington, DC 20507 

Dear Chair Berrien: 

Section 203 of Title D of the Notification and Federal Employee Antidiscrimination and 
Retaliation Act of 2002 (P. L. 107-174; 116 Stat. 566) requires an annual report regarding the 
U.S. Securities & Exchange Commission's activities to ensure accoimtability for 
antidiscrimination and whistleblower laws related to employment Enclosed please find a copy 
of the required report. This report complies with the Office of Personnel Management 
regulations published at 5 CFR Part 724. 

Enclosure 

Sincerely, 

Alta G. Rodriguez 
EEO Director 
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This is the United Slates Securities and Exchange Commission's (SEC) 811111181 No FEAR Act Report 
prepared pursuant lo the Notification and Federal Employee Antidi.scrimination and Retaliation Act of 
2002, '"NofEAJlAcl.• See 107 P.L 174, Title Il section203 (a). TbeOfliccofPClllOllllCI 
Management (OPM) rqulations governing epo1ting obligations are published at S C.F .R. Subpart C 
§ 724.302 (2009). The mjllired information is provided below with citations and full !Ut of the 
applicable sections of the OPM regulations. 

§ 724.302 (•XI) The JlllJllbcr of cases in Federal Court pending or resoMd in each fiscal year and 
arising lllldcr each of the rcspcctiw provisions of the Federal AntidiscriJnination Laws applicable lo 
them as defined in§ 724.102 of subpart A of this part in which m employee, former Federal employee, 
or applicant ll11cged a violalion(s) of these laws, separating data by the provisioo(s) of law inwl-'. 

Cases In Federal Court Alleging Employment Discrimination 

Status FY08 FY09 FYlO FY 11 FY12 

Opened 2 I 2 I 1 

Pending 4 s 3 4 6 

Closed I I 2 2 0 

Cases la Federal Court Alleging Wlalstleblower Relalladon 

77lere were wo cma alleging Wlrisdeblower Retaliation pending at any time tbuiag tire 
period FY 1008-2012. 

§ 724.302 (aX2Xi) Jn the aggregate, Sl8lUS or disposition (including settlement). 

Cases In Federal Conrt Alleging Employment Dlscrimlaalion 

Disposilion FYOS FY09 FYIO FYll FYl2 

Dismissed 0 0 0 0 0 

Summary 
J•idgmenl 0 0 1 2 0 
Granted to SEC 

Wididrawn 0 0 0 0 0 

Seu1cd I 0 1 0 0 

Merits Decision 0 0 0 0 0 

Cases In Federal Conrt Alleging Wblslleblower Retaliation 

There were wo cases alleging Wlristleblower Retalialion pending al any time durorg tlte 
period FY 2008-2012. 

§ 724.302 (aX2Xn1 Amount of money mjllired lo be reimbursed 1o the Judgment Fund by the agency 
for payments as defined in § 724.102 of subpart A of this part. 

No reimbursements were required durorg tire period FY 2008-2012. 
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§ 724.302 (aX2Xiit1 Amount of reimbursement to the Fund for attorney's fees where such fees bal'C 
been separately designated. 

No reimbunemetits _,... mpdmJ dllring tire period FY 2008-2012. 

§ 724.302 (a)(J) In conna:tion with cases identified in paragraph (aXI) of this section, the rota! 
munbcr of emp!O)'eCS in each fiscal year disciplincd as defined in§ 724.102 of subpart A of this part 
mid the specific nature, e.g.. reprimand, etc., of the disciplinary actions takm, separated by the 
provision(s) of law inW>Md. 

No emplayea _,...disciplined during the time period FY 2008-2012 ill cannection willr cases 
identified illparag1apll (aXJJ oftlrls #dion. 

§ 724.302 (aX4) Tbe final year~ data about cliscrimination complaints for each fiscal year that was 
posted in llCCXlrllance with Equal Employment Opportunity Regulations a1subpartGoflirle29 of the 
Code ofFedc:ral llegulations (implemeoting section 30l(c)(l)(8) of the No FEAR Act). 

9"" Appaulizfer tire final year-end tlala as posted on tlie SEC•,. public website: -..ll!C.gov. 

§ 724.302 <•XS) Whether or not in c:onncction with cases in Ftdcral court. the number of employees in 
each fiscal year disciplined as defined in§ 724.102 of subpart A of this part in ac<:ordance with my 
agency policy described in paragraph (a)(6) of this section. The specific nature, e.g., reprimand, etc~ 
of the disciplinary actions taken must be identified. 

No emplayea _,... disciplined dwing tlie period FY 2008-2012 ill acconlana wilJr the agency policy 
dacribed in po1ug1apll (a}(6) of t/ris :Ja:tion. (See beluw) 

§ 724.302 (a)(6) A detailed description of the agency's policy for taking disciplinary action against 
Federal employees for c:ooduct that is inconsistent with Federal Antidiscrimination Laws and 
Whistleblo...,.. Prolcctioa Laws or for cooduct that constilllleS another prolnlril<:d peiSODDCI practice 
revealed in c:onncction with agency in\'CBtiptions of alleged violations of these laws. 

77te SEC Cliaimran '.t EEO Policy Stalemenl ms fortJr tire eontmitntenl to mailllailling a -n 
enllironmenl tlull is free of discrimillalWn and malialion. FID'tlier. ill Mardi 2012. the SEC 
i7nplt!11fentetl 'lrt!ised SEC Admillistroliw Regulation 6-20, Disciplinary and Adver.re Actions. 77te 
replation ms /ortlr policia and principles for maiJUainillg discipline and fer taking disciplinary and 
advene actioM agaill:JI bargaining and --bargaining emp/uytt::J. 11te process and procedures 
roveriag SEC disciplinary actioM are iN:orpomJetl by reference in tire Collective Bargaining 
Agreement between tire Uniletl Slates Secwitia and Exdranp Commission, wliicli 6lale:s, ill part, tlllll: 
·ne Employer will take an adverse action.for :such cause as >villpromote tlie ejjidencyt>ftlie 
service•. See Aaaclunenl - SECR 6-20 and CBA. ifrt. 34, Disciplinary Actions. 

§ 724.302 (a)(7) An analysis of the information provided in paragraphs (a)(I) through (6) oflbis 
section in conjunction with data provided to the Equal Emplo)'lllellt Opportunity Commission in 
compliance willl 29 C.F.R. part 1614 subpart F ... (s]uch analysis must include: -(i) An ex•minatioo 
of trends; (ii) Causal analysis; (iit) Practical knowledge gained through experience; and (iv) Aoy 
actions planned or taken to impl"O\'e complaint or civil rights programs of the ageoc:y with the goal of 
eliminating discrimination mid retaliatioo in the workplace. 

Examination of Trends 

Tbe SEC is a small agency. Tbe average number of employees during the period eovaed in this rqiort 
(FY 2008-2012) was below 4,000. Be!ween FY 2008-2012, the a\'Cnge number of administrative 
EEO complain!s filed annually was 14.6. In FY 2012, there were a total of20 complain!s filed, 17 
complainants and 2 repeat filers. 

C.usal Analysis 

With m annual average of only 14.6 complainis filed for approximately 4000 employees, there is 
insufficient data to draw meaningful conclusions as to the cause and effect of the bases and issues 
raised in these complaints of employment cliscrimination. Further, in the cases closed during this 
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S-year period, then: were no findings of employment discrimination from which possible causation 
facton could be gleaned. 

Fordie iepOitiugperiod FY 2008-2012, die fM: discrimination bases aUCged most fu:quentlywere: 
i:qirisal (42), age (36), nee (32), disability (31) md 11t1 (27). InFY 2012, die fiw: discrimination 
bases alleged most fRqucntly were: i:qirisal md age (13 each), nee md disability (11 each) md 11t1 

(9). 

For die iCpOi ting period FY 2008-2012, die six employment issues raised most fu:quently were: tams 
md conditions of employment (27), non-sexual harassment (19), assignment of duties md iasonable 
llCC()im1100..tion (27), appointment/hire (12), md promotionlnoo-slection (JO). InFY 2012, die issues 
fRqucntlyraiscd in - than one complaint wen:: assignment of duties (10 complaims); ewluation 
appraisal fl complainls); llDd terms llDd conditions of employment (6 complaints). 

Procasing Data Overview 

The EEOC rqulations governing data posted pursuant to Tille m of die No FEAR Act limit die case 
disposition data to die foUowing types: dismiS!!81s by die agcncf, willldrawals by complainanls llDd 
findings of discrimination. See www.sec.gov/ecoinfolnofeardata.htm. 

Agencies me not pcrmillcd to post information about decisions on die merils unless discrimination WBS 
found llDd similarly may not post information about die number of EEO~ complainls 
-1cd by mutual agiccmenl See 29 C.F.R. § 1614.701,et seq. (2009). 

During FY 2008-2012, die SEC dismissed 17 complaims llDd 3 complainanls wilhdrew complaints. As 
noted .t>ow:, there were no findings of discrimination during die period. 

In FY 2012, die average number of clays lo complete an investigation WBS 259.64, which is an increase 
ow:r 17S clays in FY 201 I. This increase WBS partly due to conbacting clelays. 

At die close of FY 2012, k:n complaiDIS were pending in die acfministtatiw: proc:css, es li>Uows: two 
complaims wm: pending issuance of a Final Agency Decision; four complaints wm: pending hearing 
or disposition at die EEOC; llDd four wm: on appeal to die EEOC's Office ofFccleral Operations. 

Analysis of Data, Pnctlcal Kaowledgc Gained Tllroagh Esperleo~ ud 
Actions Planned to Improve Complaint ud Civil Rights Programs 

b noted above, tire 1rlOllber of tulministraliw! EEO aJlflplaina alleging riolatiom o/EEO laws or 
re1atetl Execvtiw Orders is too small to draw conchaiOM as to wlietlrer tlren are sigrrijictml tToub in 
employmm1 diKriminaiion daims. 

§ 724.302 (aX8) Foreach fiscal year, any adjustmcals ocedcd or made lo die budget of die agency to 
comply wilh its Judgment Fund reimbursement obligatioa(s) incuncd ancler § 724.103 of this part. 

No adjustmenls....,.. made to tire SEC'8 budget to aJlflply with tire ""l"iratena rmder §201. 

§ 724.302 (aX9) The agency's -;nen plao clew:lopcd ancler § 724.203(a) of subpart B of this part to 
train aU of its employees (including supervisors llDd managen) about die righls llDd remedies a1181lable 
under die Antidiscriminatioa Laws llDd Whistleblower Protection Laws applicable to lhem. 

SEC'1 No FEAR Art Traiaing Plan 

The Notification and Federal Employee Antidiscrimination md Jldaliation Act of2002 ('"No FEAR 
Act"), Pub. L 107-174, mlllldates lha1 all fccleral employees be fully informed of their right to be tree 
from employment discriminatioa and retaliation. Jn furtherance of lhat goal. Tide Il of die No FEAR 
Act obligates each federal agency to clew:lop training plans to ensure lhat aU employees me aware of 
their righls llDd remedies llDd how to exercise lhem. OPM regulations S C.F .R. § 724.302(aX9) include 
a reporting clement requiring agencies lo include No FEAR Act training plans in die annual No FEAR 
Act Report. This training plan represents bcs1 practices llDd the cumn1 technological capabilities of die 
SEC. The specific provisions of Ibis plan may be updated and improved. Any substantial changes wiU 
be included in die SEC's Annual No FEAR Act Report for FY 2014. Plans to enter into conbacls to 
provide training me coatingenl upon funding. 
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Training for New Employees - l'Y 1011 

In early FY 2012, new SEC employees who attended orientation classes al the SEC'a Headquarters 
were instructed ID rad the No FEAR Act notice arid w:rify compliance in writing within the lint 30 
days after entry OD duty. New employees in other locations receMd the 88lllC instructions via emails 
&om administrative officials designated by the SEC'a Office of Human Resources as contacts 
1espODSJble for proce••iog new employees. In addition, the SEC intnmet homepage bas a prominent 
link ID the page called "Welcome New Employees." Thal page bas a highlighted link al the top 
diiecting employees ID a page with insliuctions fur meeting maooatmy iequimneolll ID Rad the No 
FEAR Act notice: 

"No n:AR" Act Notice -Reqolred Rndlng for New 1:.mployees 

Within the lint month of atarting emplO)'lllCl1t al the SEC, .U employees are iequiml ID rad 
the "No FEAR Act Notice." It explains important rights and ICIDedies UDdei the kdeial Equal 
Employment Opportunity (EEO) Laws and the Wbistlcblower Prok:ction Act. They must 
c:onfum that they have complied with Ibis iequimneot by foDowiog the ins11uctioos below the 
link ID the No FEAR Act Notice. 

In June 2012, the SEC launched on-line No FEAR Act training ID .U employees via a c:enlrali=I 
Leaming Management System (IMS) called LEAP lllld acbieval a near training completion nte. 
After the launch of Ibis tnining, new employees ieceiYal electronic notices ID complete this training 
witbio 30 days. 

Training la Subsequent Years 

The I.MS or LEAP will generate notices of iequiml No FEAR Act Tniuing ID emplo)CCS ID ensure 
that every employee 1Bkr:s No FEAR Act Tniuing within two yan of the date that they completed the 
FY 2012 No FEAR Act Tniuing. 

This training plan rqncscnlll best pnctices, available fitnding levels lllld k:dmological capabilities of 
the SEC. The apecific provisions of this plan may be updated as cm:umstances change. Any 
substantial changes will be included in the SEC'sAonual NoFEAR ActRcport for FY 2014. 

§ 724.302 (9Xc) Agencies must provide copies of each iq>art ID the following: 

(I) Speaker of the U.S. House ofRqucscntatives; 

(2) President Pto Tempon of the U.S. Senate; 

(3) Committee on Governmental Affair.I, U.S. Senate; 

(4) Comminee on Govemment Reform, U.S. House ofltep<escntali~ 

(S) Each Committee of Congress with jurisdiction Rlating to the ageocy; 

(6) Chair, Equal Employment Opportunity Commission; 

(7) Attorney General; and 

(8) Director, U.S. Office of PCISODilel ManagemenL 

The officials receiving the FY 2012 iqx>rt are identified on the following psge. 
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§ 724.302 (9XcXI) Speaker oftbc U.S. House ofRepresentati._: 

The Honorable John Bochner, Speaker of the House 
US.HouseofRepresentatives 
H-232, Capitol Building 
Washington, DC 20S IS 

§ 724.302 (9XcX2) l'Rsident Pro Tempore of the U.S. Senate: 

The Honorable Patrick Leahy, l'Rsident Pro Tempore 
United States Senate 
S-126, Capitol Building 
Washington, DC 20SIO 

§ 724.302 (9Xc)(3) Committee oo Homeland Security and Gowmmental Affairs, U.S. Seoare: 

The Honorable Thomas R. Carper, Chairman 
Committee oo Homeland Security and Gowmmental Affairs 
United States Senate 
340 Dirben Senate Office Building 
Washington, DC 20SIO 

§ 724.302 (9XcX4) Committee on Go-=ent Refurm, US. House ofRepresentati._: 

The Honorable Darrell FAlward Issa, Chairman 
Committee on Oversight and Government Reform 
U.S. House ofRcpresentatives 
21S7 Ra)bum House Office Building 
Washington, DC 20S IS 

§ 724.302 (9XcXS) Committees of Congress witbjurisdictioo relating to the SEC: 

The Honorable Jeb Hensarling, Chairman 
Commitree oo Financial Services 
U.S. House ofRcpresentatives 
2129 Rayburn House Office Building 
Washington, DC 20SIS 

The Honorable Tnn Johnson, Chairman 
Committee on Banking, Housing, and Utban Affairs 
United States Senate 
S34 Dirben Senare Office Building 
Washington, DC 20SIO 

§ 724.302 (9XcX6) Cllair, Equal.Employment Opportunity Qmuni~oo: 

Jacqueline A Berrien, Cllair 
U.S. Equal Employment Opportunity Commissioo 
13 I M Street, NE 
Washington, DC 20S07 

§ 724.302 (9XcX7) United States Attorney General: 

Eric ff. Holder, Jr~ Attorney General 
U.S. Department of Justice 
9SO Pennsylvania Avenue, NW 
W ashingtoo, DC 20530-0001 

§ 724.302 (9XcXcX8) Director, U.S. Office of Personnel Management: 

The Honorable John Berry, Director 
U.S. Office of Personnel Management 
1900 E Street, NW 
Washington, DC 20415 
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U.S. Securities and Exchange 
Commission 

Equal Employment Opportuni~1 Data 
Posted 

Pursuant to the No FEAR Act 
(As of September 2012) 

Comparative Dab 

Complaint ActMty Prnlou Fiscal Year Dab 

2008 2009 2010 2011 2012 

Number of Complaints Filed II IS 17 10 20 

Number of Complainants 10 14 16 9 17 

Repeat Filcis 2 I I I 2 

Comparadve Dab 
Complainls by Basis 

Previous Fiscal Year Dab 

Note: Compl11i111S """ ~filed 111/egillg 
multiple bases. 111e mm ofdte l>ases 2008 2009 2010 2011 2012 
1111q 1101 eq1111l IDUll eo111pl11illts filed. 

l 
! 

Race 4 3 8 6 i II 

Color I I 3 I s 
' 

Religioo 2 I 3 2 
' 
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Reprisal 5 9 7 8 13 

Sex 3 5 4 6 9 

I 
Pregnancy 0 0 0 0 0 

National Origin 2 0 2 4 

Equal Pay Act 0 2 0 0 

Age 2 6 7 8 13 

Disability 3 7 5 5 11 

Genetic Information 0 0 0 0 0 

Non-EEO 2 0 6 

Comparative Data 
Complaints by Issue 

Previous Fiscal Year Dat2 I 
l 

Note: Complaints can be filed alleging I multiple bases. The sum of the bases 2008 2009 2010 2011 2012 
may not equal total complaints filed. I 

I 

Appointmenl/Hirc 0 4 3 4 I I 
Assignment of Duties 0 3 3 I 10 I 
Awards 0 1 2 0 1 I 
Conversion to Full-time 0 0 0 0 0 I 
Disciplinary Action 

0 0 

1 5 

3 

Duty Hours 0 0 

Evaluation Appraisal 0 0 7 



Examination([ est 0 0 0 0 0 

Medical Examination 0 0 0 0 0 

Pay (Including Overtime) 0 2 0 0 2 

Promotion/Non-Selection 2 2 4 

Reasonable Accommodation 

Reinstatement 0 I 0 

Retirement 0 0 0 I 
Termination 0 2 

~ T erms/Cooditions of Employment 6 2 9 4 6 I 
Time and Anendaoce 3 4 0 I 5 I 

: Training 0 0 I 2 I 
Other 2 2 I 0 I 

Comparatin Data 

Processing Time Previous Fiscal Year Data 
----

2008 2009 2010 2011 2012 

Complaints pending during fiscal year 

Average number of days in 
191 194 199. I 175.00 259.64 

investigation 

Average number of days in final 
80 58 132.44 175.86 47.67 

action 



Complaint pending during fiscal year where hearing was requested 

I 

Average number of days in 

I 19 1 194 I 210.44 0 
investigation 

I 

Average number of days in final 
59 58 I 15.00 0 

action 
I 

I Complaint pending during fiscal year where hearing was not requested 

Average number of days in I 
I 

investigation 
170 187 193.15 175.00 

Average number of days in final 
42 NA 166.00 175.86 

action 
I 

Comparative Data 

Complaints Dismissed by Agency I Previous Fiscal Year Dau 

I 2008 2009 2010 2011 

4 
Total Complaints Dismissed by Agency 3 7 

Average days pending prior to dismiSS.:J T 21 120 158 41 

Complaints Withdrawn by Complainants 

T otaJ Complaints Withdrawn by 
Complainants 

Total Final Agency Actions Finding 
Discrimination 

T otaJ Number Findings 

Without Hearing 

With Hearing 

Pending Complaints by Status 

0 

2008 

# •;. 

0 

0 0 

0 0 

2008 

0 2 

Comparative Data 

Previous Fiscal Year Data 

2009 2010 

# y. # y. # 

0 0 0 

0 0 0 0 0 

0 0 0 0 0 0 

Comparative Data 

Pre\ious Fiscal Year Data 

2009 2010 2011 

273.75 

8.0 

I 
j 

251.57 

67.50 

2012 

2 

282 

0 

2012 

# y. 

0 

0 0 

0 0 

2012 



Total complaints from previous Fiscal 
5 12 14 12 8 

Years 

Total Complainants 5 11 13 10 5 I 
Number complaints pending I 

Investigation 8 10 0 1 0 i 
ROI issued, pending Complainant's 

0 0 0 0 0 i action 

Hearing 3 4 4 2 4 

Final Agency Action I 0 1 0 2 I 
Appeal with EEOC Office of 

2 0 2 3 4 
Federal Operations 

Comparative Data I 
Complaint Investigations Previous Fiscal Year Data l 

2008 
I 

2009 2010 2011 2012 I 
1 Pending Complainis Where 

Investigations Exceed Required T ime I I 0 I I 
Frames 



SEC Administrative Regalatiom 

U.S. Securities and Exchange Commission 
Office of Buman Resources 
Washington, D.C. 20549 

SEC ADMINISTRATIVE REGlJLATION 

DISCIPLINARY AND ADVERSE ACTIONS 

SECR~20 
Mardi 2, 2012 

This regulation descn1ies policy and principles for maintaining discipline and for 1aking 
disciplinary and adverse actions. This regulation applies to all SEC employees without 
regard to bargaining 1lllit status. This policy shall be reviewed at least every two years to 
ensure the contents remain relevant and reflect current SEC regulations. 

Summary of Clwiges. This revision combines and supersedes Personnel Operating 
Policies and Procedures (POPPS) 6-75 I .A "Disciplinmy Actions and Adverse Actions• 
and 6-751 .8 "Disciplinmy Actions and Adverse Actions Involving Attorneys and Other 
Excepted Service Personnel,• both dated September 9, 1991. 

LACEYDINOMAN 
Director, Office of Human Rcsoun:es 



U.S. Securities and Exchange Commission 
Administrative Regulation 

Dlsclpllnary and Adverse Actions 

U.S. Securities and Exchange Commission 
Office of Human Resources 

SECR6-20 
March 2, 2012 

Washington, D.C. 20549 

1. Purpose 

2. Authority 

This regulation establishes policy and principles for maintaining discipline and 
for taking disciplinary and adverse actions. 

The following staMes and regulations establish the authority for Disciplinary 
and Adverse Actions: 

• 5 U.S.C. Chapters 43 and 75 
• 5 CFR Parts 432 and 752. 

3. Applicability This regulation applies ID all Securities and Exchange Commission (SEC) 
employees without regard ID bargaining unit status. 

4. Policy Until further notice, the applicable poflCies from the Collective Bargaining 
Agreement (CBA) and the appl"1CSble authorities cited above shall apply ID all 
SEC staff. Please refer ID the CBA for guidance of SEC poficy regarding 
bargaining unit staff: Disciplinary Actions, Article 34, and Adverse Actions, 
Article 35. 



-- -----------

- COJ,J,ECTIVE BARGAINING AGREEMENT 

BETWEEN 

'l'BE UNITED STATES 
SECURITIES AND EXCHANGE CO:MMISSION 

AND 

'l'HE NATIONAL TREASURY 
EMPLOYEES UNION 

2007 



Sedionl 

Artic:le34 
DISCIPLINARY ACllONS 

For purposes of this Article. disciplinary actions are written reprimands and 
suspensions for fourteen (14) calendar days or fewer. 

Sedion2 

In effecting disciplinaiy actions. the P.mployer endorses lhe use of like 
penalties for like offenses and ptogressive discipline. 1bc F.mployer will 
consider the existena: of any mitigating and/or aggravating chu1mstances, 
the natme of the position occupied by the employee It issue, and any OCber 
factors bearing upon lhe mcideot(s) or act(s) my!edying lhe action. 1bc 
degiec of discipline achnjnistetcd will be poportionate to lhe offense and 
will be dc:tmnjncd on a case>by-case basis. 

Section3 

When lhe F.mployer determines that discipline of an employee is 
appropriate. the F.mployer may comider informal actions before taking 
disciplinmy action. However, the Empla,er need not lake informal action 
before laking disciplinmy action. 

The F.mployer will lake a disciplinary actioo for such cause as will promote 
lhe eflic:jency of lhe scrvic:e. 

Sectlon4 

No advance notice is .teqahcd for lhe issuance of a written reprimand. 
However, a written reprimand will state the specific reasons for the action 
and include a statement in the written reprimand advising the employee of 
bislher rights to challenge the written reprimand. 

Writteo reprimands will be placed in the employee's Official Personnel 
Folder for no more lhan two (2) years from the date of issuance. 

161 



Section! 

The Employer will follow these ptucedures when pt()}.-OSing and deciding to 
suspend an employee under lhis Atticle: 

1. Give lhe employee advance written notice swing the specific rcasoos 
for lhe proposed suspension. In cases wbcrc a disciplinary actioo is 
proposed for n:asons of off-duty misconduct. the Employer's written 
notificatioo also will contain a stateniCDI of lhe ncxus between lbc off
doty .misconduct and lbc efficiency of lbc service. 

2. Provide 1he employee with a copy of lbc information relied upon to 
aupport lbc proposed disciplinaty action. 

3. Grant lbc employee a ieasooable amount of duty time, up to four 
bouts. to prepare bis/her 1CSpOOSC lo lbc ptuposed suspf:mion. -'lbe 
Employer may consider a written request from lbc employee for 
additiooal duty time to prepare bis/her rcspoose. 

4. Give lbc employee lbc opportunity to reply to lbc notice orally andfor 
in writing within seven calendar days from lbc date the employee 
n:ceives notice of lbc proposed suspension. 1be Employer may 
COllSider a written request from lbc employee to extend lhe reply 
period. 

S. If lhe employee elects to make an oral reply. die Deciding Of6cla1. or 
bis/her designee. will prepare a summary of the oral ..:ply for lhe 
RCOrd. 1be Employer will proYide a copy of lhis 11111mmiy to the 
employee and lbc employee's representative and allow at least one 
day for comment and/or conection. 

6. Consider lbc employee's reply. 

7. Give the employee a written decision letter concerning die proposed 
suspension. Normally, lbc decision will be made by a management 
official of a higher level tbao lbc official who issued lhe notice of lhe 
proposed suspension. The decision letter will be issued prior to lbc 
effective date of lbc suspension, and will contain the Employer's 
findings wi1h respect to each specification made against the employee 
in the notice of proposed action and tbe dates of tbe suspension. The 
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Employer also will include a statemcnl in 1he declsicm letter advising 
1he employee of hislber rights to challenge the suspension. 

Sectlon6 

Upon Rq1lest. an employee is entided to 1ep1"eSC11tation at my c:xamjnafion 
by a teplCSClltative of the :Employer in c:onnection wilh an investigation if 
the anployee reasnnahly believes that the exanrinatioo may rcsuh in 
disciplinary actim against the employee. 

Section? 

An auployee against whom a disciplinary action has been lab::n may grieve 
that action under Article 32 oflhis Agreement (Grievance Pmcedu~). 1be 
grievance may be filed directly at Step Two. 

Sedion8 

If a disclplinaI)' action is canceled. all cJoc:unwrtatloo Jda2ive to that action 
(or poposed action) in the employee's Official Pascmnel File will be 
destroyed, wilh c:oofirmation of destruction sent to the employee. 1be 
Employer will not destroy any dncmnmtation iequin:d to be preserved unda 
laws, mies, or regulalions. 
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,§QCIAL SECURITY 
Office of Human Resources 

March 29, 2013 

Enclosed is the Social Security Administration's (SSA) Notification and Federal Employee 
Antidiscfimination and Retaliation (No FEAR) Act Report for fiscal year (FY) 2012. Congress 
intended the No FEAR Act to reduce the incidence of workplace discrimination within the 
Federal Government by making agencies and departments more accountable. SSA's mission is 
to deliver Social Security services that meet the changing needs of the public. Our service 
principles include adherence to the law and cultural sensitivity. To maximize our effectiveness, 
we seek to achieve an exemplary Equal Employment Opportunity (EEO) program. 

The No FEAR Act requires agencies to prepare an annual report describing: (1) their efforts to 
improve compliance with the employment discrimination and whistleblower protection laws; and 
(2) the status of complaints brought against the agency under these laws. The No FEAR Act 
Annual Report must include specific information on each agency's EEO complaints activity 
(including Federal district court cases) and resulting disciplinary actions, Judgment Fund 
reimbursements, and an analysis of trends, causation, and practical knowledge gained through 
experience. 

The No FEAR Act requires agencies to submit their reports to the President pro tempore of the 
Senate, the Speaker of the House of Representatives, the Senate Committee on Governmental 
Affairs, the House Committee on Government Reform, each committee of Congress with 
jurisdiction relating to the submitting agency, the Equal Employment Opportunity Commission, 
and the Attorney General. Therefore, we are providing our FY 2012 No FEAR Act Report to the 
following members of the I 13th United States Congress: 

The Honorable Joseph R. Biden 
President of the Senate 

The Honorable Patrick J. Leahy 
President Pro Tempore, U.S. Senate 

The Honorable John Boehner 
Speaker of the House of Representatives 

The Honorable Thomas Carper 
Chairman, Senate Committee on Homeland Security and Governmental Affairs 

The Honorable Tom Coburn 
Ranking Member, Senate Committee on Homeland Security and Governmental Affairs 

SOCIAL SECURJTY ADMINISTRATION BALTIMORE, MD 21235-0001 
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The Honorable Max Baucus 
Chairman, Senate Committee on Finance 

The Honorable Orrin Hatch 
Ranking Member, Senate Committee on Finance 

The Honorable Sherrod Brown 
Chairman, Subcommittee on Social Security, Pensions, and Family Policy, 
Senate Committee on Finance 

The Honorable Patrick Toomey 
Ranking Member, Subcommittee on Social Security, Pensions, and Family Policy, 
Senate Committee on Finance 

The Honorable Tom Harkin 
Chairman, Subcommittee on Labor, Health and Human Services, Education, and Related 
Agencies, Senate Committee on Appropriations 

The Honorable Jerry Moran 
· Ranking Member, Subcommittee on Labor, Health and Human Services, Education, and 
Related Agencies, Senate Committee on Appropriations 

The Honorable Patrick J. Leahy 
Chairman, Senate Committee on the Judiciary 

The Honorable Charles E. Grassley 
Ranking Member, Senate Committee on the Judiciary 

The Honorable Patty Murray 
Chairman, Senate Committee on the Budget 

The Honorable Jeff Sessions 
Ranking Member, Senate Committee on the Budget 

The Honorable Bill Nelson 
Chairman, Senate Special Committee on Aging 

The Honorable Susan Collins 
Ranking Member, Senate Special Committee on Aging 

The Honorable Tom Harkin 
Chairman, Senate Committee on Health., Education, Labor and Pensions 

The Honorable Lamar Alexander 
Ranking Member, Senate Committee on Health, Education, Labor and Pensions 

The Honorable Sam Johnson 
Chairman, Subcommittee on Social Security, House Committee on Ways and Means 
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The Honorable Xavier Becerra 
Ranking Member, Subcommittee on Social Security, House Committee on Ways 
and Means 

The Honorable Darrell Issa 
Chairman, House Committee on Oversight and Govermnent Reform 

The Honorable Elijah Cummings 
Ranking Member, House Committee on Oversight and Govermnent Reform 

The Honorable Jack Kingston 
Chairman, Subcommittee on Labor, Health and Human Services, Education, and Related 
Agencies, House Committee on Appropriations 

The Honorable Rosa DeLauro 
Ranking Member, Subcommittee on Labor, Health and Hwnan Services, Education, and 
Related Agencies, House Committee on Appropriations 

The Honorable Bob Goodlatte 
Chairman, House Committee on the Judiciary 

The Honorable John Conyers, Jr. 
Ranking Member, House Committee on the Judiciary 

The Honorable Paul Ryan 
Chairman, House Committee on the Budget 

The Honorable Chris Van Hollen 
Ranking Member, House Committee on the Budget 

Also pursuant to the No FEAR Act requirements, we are providing our Fiscal Year 2012 
No FEAR Act Report to the following members of the Executive Branch: 

The Honorable Jacqueline A. Berrien 
Chair, U.S. Equal Employment Opportunity Commission 

The Honorable Eric H. Holder, Jr. 
Attorney General, U.S. Department of Justice 

The Honorable John Berry 
Director, U.S. Office of Personnel Management 
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The Social Security Administration, Office of Civil Rights and Equal Opportunity, prepared this 
No FEAR Act Report pursuant to Congressional requirements. 

If your staff has any questions, they may contact Nancy Bosque at 410-965-5733 or David V. 

Smi1at410-966-9;2t; 

t/!f&d!~---Alan S. Frank 
Associate Commissioner 

for Civil Rights and Equal Opportunity 
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Social Security Administration (SSA) 
No FEAR Act Report 
Fiscal Year (FY) 2012 

The No FEAR Act requires each agency to submit to Congress, the Equal Employment Opportunity 
Commission (EEOC), the Attorney General, and the Office of Personnel Management (OPM) an 
annual report describing: ( 1) each agency's efforts to improve compliance with the employment 
discrimination and whistleblower protection laws; and (2) the status of complaints brought against the 
agency under these laws. The reporting requirements are in section 203 of the No FEAR Act; each 
italicized paragraph below reflects a specific paragraph in section 203 to which our agency must 
respond. 

Section I. Summary of District Court Cases (FY 2012) 

The data below show all cases and payments to the Judgment Fund in FY 2012, regardless of the case 
tiling date. Since complainants may file a single case under multiple statutes, the number of cases will 
not total. Also, the total number of cases settled, pending, and adjudicated will not equal the total 
number filed because of cases filed before FY 2012. 

I. The number of cases arising under each of the respective provisions of law covered by 
paragraphs (1) and (2) of section 201(a) of the No FEAR Act, in which discrimination on the 
part of the agency was alleged: 

);- Total pending cases at close of FY 2012: 61 
);- The 61 cases alleged violations of the following laws: 

• Title VII of the Civil Rights Act (Title VII): 41 cases 
• Age Discrimination in Employment Act (ADEA): 25 cases 
• Rehabilitation Act (disability): 25 cases 

);- Of the 61 pending cases at the close of FY 2012, 37 were new cases received in FY 2012. 
);- The 37 new cases alleged violations of the following laws: 

• Title VII: 20 cases 
• ADEA: 10 cases 
• Rehabilitation Act (disability): 15 cases 

2. The status or disposition of cases described in the above response: 

);- Nine Federal court cases concluded in FY 2012: 
• Dismissed/Judgment for SSA: 7 
• Judgment against SSA: 0 
• Settled: 2 

3. The amount of money required to be reimbursed by the agency under section 201 in connection 
with each case, separately identifying the aggregate amount of the reimbursements attributable 
to the payment of attorneys' fees, if any: 

);- Total: $361,000 
);- Attorney's Fees: $101,000 

SSA No FEAR FY 2012 Report Page 3 
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4. The number of employees disciplined for discrimination, retaliation, harassment, or any other 
infraction of any provision of/aw referred to in paragraph (1) of section 20l(a) of the No 
FEAR Act. 

» SSA disciplined three employees for harassment. 

Section II. Year-End Data 

5. The final year-end data posted under section 301 (c)(J)(B) for FY 2012 (without regard to 
section 30l(c)(2)). 

» See Attachment A. 

Section Ill. Disciplinary Policies and Administrative Discipline 

6. A detailed description of-

A. The agency's policy implemented relating to appropriate disciplinary actions against a 
Federal employee who -

i. discriminated against any individual in violation of any of the laws cited under section 
20l(a)(l) or (2) of the No FEAR Act, or 

ii. committed another prohibited personnel practice that was revealed in the investigation 
of a complaint alleging a violation of any of the laws cited under section 20I(a}(l} or 
(2), and 

» With respect to items i and ii, our agency follows OPM's Government-wide regulations 
found in 5 C.F .R. for disciplinary actions against employees who violate the anti
discrimination laws. We use a variety of methods to inform employees about what 
constitutes inappropriate conduct that could lead to discipline and the penalties for the 
discipline. We provide the information to employees in new employee orientation, bi
annual equal employment opportunity (EEO) training required by the No Fear Act, 
ethics training, and informal discussions between managers and employees. In 
addition, we post on the intranet the Standards of Conduct for Employees of the 
Executive Branch and policies on EEO, labor and employee relations, and the No 
FEAR Act. We follow the No FEAR Act requirements and consider the appropriate 
disciplinary action in all cases, where necessary. 

B. With respect to these laws, the number of employees disciplined in accordance with the 
agency's policy and the specific nature of the disciplinary action taken. 

» We imposed discipline on four employees in FY 2012 for engaging in actions 
constituting discrimination, retaliation, or harassment: two reprimands, one suspension, 
and one removal. 

SSA No FEAR FY 2012 Report Page4 
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Section IV. Analysis of Discrimination Complaints 

7. An analysis of the information described under paragraphs (1) through (6) above (in 
conjunction with data the agency provided to the Equal Employment Opportunity Commission 
in compliance with 29 C.F.R. Part 1614), including: 

a. An examination of trends; 
b. Causal analysis; 
c. Practical knowledge gained through experience; and 
d Any actions planned or taken to improve the agency's complaint or civil rights 

programs. 

A. Examination of Trends and Causal Analysis1 

Our complaint activity reveals a 1.02 percent increase in complaints filed from FY 2011 ( 489 
complaints) to FY 2012 (494 complaints). The FY 2012 increase in complaint activity is 
minimal, while reversing last year's larger decrease in complaints filed. In addition, the 
percentage of our employees who filed formal EEO complaints increased slightly from 0.67 
percent of the workforce in FY 2011 (448 complainants) to 0.69 percent in FY 2012 (451 
complainants). 

Total Complaints Filed FY 2007 - FY 2012 

FY07 

FY08 

FY09 

FYlO 56 

FYll 

FY12 

0 120 240 360 480 600 

For FYs 2009-2012, the top complaint basis was reprisal and the top issue was harassment 
(non-sexual). Age and race were the other top bases of complaints for the past five fiscal years. 
Other top issues included promotion/non-selection and evaluation/appraisal. Our top bases and 
issues are consistent with those from other Federal agencies, as reported in the EEOC's FY 
2011 Annual Report on the Federal Workforce. 

1 All data is from SSA's respective year's officially submitted EEOC Form 462 Report. 
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Fiscal Year Fiscal Year Fiscal Year Fiscal Year 
2007 2008 2009 2010 

Reprisal Age Reprisal Reprisal 
Race Reprisal Age Age 
Age Race Race Race 

Fiscal Year Fiscal Year Fiscal Year Fiscal Year 
2007 2008 2009 2010 

Fiscal Year Fiscal Year 
2011 2012 

Reprisal Reprisal 
Race Age 
Age Race 

Fiscal Year Fiscal Year 
2011 2012 

I Promotion/Non Promotion/Non Harassment Harassment Harassment Harassment 

Top Three 

I Issues 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Selection Selection (non-sexual) (non-sexual) (non-sexual) (non-sexual) 
Harassment Harassment Promotion/Non Promotion/Non Promotion/Non Promotion/Non 
(non-sexual) (non-sexual) Selection Selection Selection Selection 

Time and Evaluation/ Evaluation/ Evaluation/ Evaluation/ Evaluation/ 
Attendance Anoraisal Appraisal Appraisal Appraisal Appraisal 

We take continual action to heighten employee and management awareness of how EEO issues 
arise in the workplace with the hope that greater understanding and increased communication 
will lead to fewer complaints . In FY 2012, our Office of Civil Rights and Equal Opportunity 
(OCREO) successfully provided EEO training for more than 600 managers and employees 
nationwide on a variety of EEO subjects, including basic EEO, EEO laws, agency non
discrimination policies, sexual harassment, cultural sensitivity, anti-harassment, reasonable 
accommodation, the No FEAR Act, and Alternative Dispute Resolution (ADR). 

Additionally, OCREO researched and wrote a No FEAR Act Video-on-Demand (VOD) script 
and worked with our Office of Learning (OL) to produce the VOD for mandatory employee 
viewing. OCREO is updating the Anti-Harassment and Cultural Sensitivity training and 
Sexual Harassment training for agency-wide use. We helped plan and conduct a training 
conference for regional Civil Rights and Equal Opportunity (CREO) Managers, where OCREO 
prepared and presented training on letters of acceptance of EEO claims. 

In FY 2012, we increased the timeliness of our investigations by 9.8 percentage points from 
72.5 percent in FY 2011 to 82.3 percent in FY 2012. The increase in employee training and 
substantial decreases in operational inefficiencies contributed to the 9.8 percent point increase 
in timeliness for FY 2012. 
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Fiscal Fiscal Fiscal Fiscal Fiscal Fiscal 
Complaints Year Year Year Year Year Year 

2007 2008 2009 2010 2011 2012 

Complaints 426 466 477 562 489 494 
Filed 

Total Completed 
220 238 509 482 408 339 Investigations 

Average Days 246 259 259 175 190 195 

% Timely 43.6% 29.4% 35.6% 82.8% 72.5% 82.3% 

In FY 201 2, we closed 28 EEO complaints with monetary corrective actions, totaling 
$988,491. The monetary actions consist of back pay/front pay ($1 ,818), compensatory 
damages ($8,500), lump sum payments ($698,391), and attorneys' fees and costs ($279,782). 

Fiscal Year 

FY2007 
PY2008 
FY2009 
FY2010 
FY2011 
FY2012 

# of Cases Closed with Monetary 
Corrective Actions 

44 
26 
28 

Total Amount Paid 

In FY 2012, we timely completed pre-complaint counseling at a 95.0 percent rate and increased 
the pre-complaint ADR settlement rate from 29 percent in FY 2011to30 percent in FY 2012. 
Since FY 2008, we have gradually increased our timely completed pre-complaint counseling 
rate. 

FY FY FY FY FY FY 
2007 2008 2009 2010 2011 2012 

Total # Completed Counselings 843 884 913 972 903 917 
# Timely 598 621 784 896 847 871 
% Timely 70.9% 70.2% 85.9% 92.2% 93.8% 95.0% 

% of Completed Counselings 48.6% 47.6% 45.9% 41.6% 45.7% 45.8% 
Resolved (Settled/Withdrawn) 
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Fiscal Year 

FY2011 

Completed 

Pre-Complaint 

Counselings 

FY 2012 
Completed 

Pre-Complaint 

Counselings 

%ChangeFY 
2011 to FY 

2012 

SSA continues to fine-tune its ADR program. The ADR program continued to provide 
mediation services within 48 hours of an ADR request. Due to SSA's successful effort to 
increase the visibility of the ADR program, over 60 percent of all managers agreed to 
participate in ADR to resolve EEO complaints. 

SSA successfully implemented multiple techniques to achieve a 44 percent pre-complaint ADR 
participation rate. SSA hosted its second National Conflict Resolution Day event, conducted 
various ADR managerial training events, and is committed to increasing the total ADR 
participation rate in FY 2013 to 50 percent. 

Counselings/ 
Complaints 

ADR 
Offers 

ADR 
Participation 

Fiscal Year 
Counsellngs/ 
Complaints 

ADR 
Offers 

ADR 
Participation 

# % # % 

774 85 .7% 370 40.9% 

FY2011 

Formal 
Complaint 
Closures 

FY2012 
Formal 

Complaint 
Closures 

%CbangeFY 

2011 to FY 

2012 

# 

489 

414 

-15.3% 

# % 

376 76.9% 69 14.1% 

338 81.6% 36 8.7% 

-10.1% 

B. Practical Knowledge Gained through Exper ience 

As our agency administers the Social Security programs and provides services that meet the 
changing needs of the public, we also endeavor to meet the needs of our valued staff. Our 
commitment to our talented and richly diverse employees enabled us to maintain our ranking in 
the Top Ten Federal Agencies "Best Places to Work'' report for the fourth consecutive year. 
The report, by Partnership for Public Service and Deloitte, indicates that SSA ranked in the top 
10 overall, and among the top 5 in three out of six individual categories. 

At the Social Security Administration, we value our employees as our most important asset and 
continue to engage in human capital planning focused on mission-critical leadership 
competencies. Our continued review of our workforce profiles drives our recruitment, 
development, and retention of a skilled, multi-generational, and diverse workforce. These 
strategies allow us to keep a finger on the pulse of our organization in an effort to create, 
maintain, and improve practices and processes that benefit our current workforce, and 
proactively attract diverse new talent. 

In Fiscal Year (FY) 2012, our agency performed the following activities to enhance employee 
awareness of workforce diversity and to promote agency antidiscrimination principles: 
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• SSA hosted its second National Conflict Resolution Day event and conducted a number 
of ADR training events for managers. We monitored and assisted field EEO managers 
to ensure that all managers and supervisors received ADR training in accordance with 
EEOC regulations. We achieved a 44 percent ADR participation rate after this training. 
Our goal is to increase the total ADR participation rate to 50 percent by 2013. 

• We expanded our agency's participation in American University's American Indian 
Program/Washington Internships for Native Students (WINS) program. The WINS 
program offers students of sovereign American Indian/Alaska Native, and Native 
Hawaiian nations the opportunity to build leadership skills while living, studying, and 
interning in the Washington, D.C. area. In FY 2012, we sponsored 26 WINS students 
compared to a total 22 WINS students from FY 2009 through FY 2011. Some of these 
students conducted evaluation-based research and evaluated technical training materials 
for several offices within the Office of Retirement and Disability Policy. In OCREO, 
the WINS students assisted with EEO complaints, produced valuable research reports 
on the retirement security of American Indians/Alaska Natives, and contributed to the 
Native American and Alaska Native Heritage Month Event. 

• The agency held eight Special Emphasis Program Observances and two memorial 
observances (Dr. Martin Luther King, Jr. Day and the Holocaust Memorial Observance) 
to celebrate diversity and the contributions of individuals from all minority groups. 

• In FY 2010, we awarded a contract to conduct our first formal barrier analysis 
study. We renewed the contract for FY 2012 and awarded a new contract for FY 2013 
(with four option years). The contractor concluded its study for FY 2011 and provided 
its report. SSA is currently reviewing the findings and determining its next steps. The 
contractor is currently completing its analysis on FY 2011 data and is conducting its 
analysis on FY 2012 data. It will conclude a substantial portion of its work at the end 
of FY 2013. The contractor provided OCREO staff training on barrier analysis in FY 
2012. 

• The Civil Rights and Equal Opportunity (CREO) office in our Chicago Region 
(encompassing Illinois, Indiana, Michigan, Minnesota, Ohio, and Wisconsin), along 
with that Region's Center for Human Resources (CHR), organized a career event in an 
effort to promote recruitment, training, mentoring, job enrichment, and advancement for 
all diverse groups in the workforce. The event allowed employees to network with 
other employees and career seekers, hear from the EEO advisory councils, and receive 
career advice from some of SSA's Executive Staff Members. Over 150 employees 
participated. 

• The Chicago Region CREOs, in collaboration with the Office of the General Counsel 
(OGC), presented a training session on Sexual Harassment and Harassment (non
sexual) that included identifying, addressing, and preventing harassment in the 
workplace for Field Offices, Teleservice Centers, and Area Director Office managers. 
The session trained 600 managers. 

• The Atlanta Region (encompassing Alabama, Florida, Georgia, Kentucky, Mississippi, 
North Carolina, South Carolina, and Tennessee) CREO office created a video library 
containing a wide range of EEO topics. The subjects include: EEO/Complaints 
Processing; Cultural Diversity; Disability Services; Sexual Harassment; Teambuilding; 
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Health and Wellness; Communication; and Commemorative Observance Programs. 
Managers used the videos to handle their employees' EEO related matters, trainers used 
the videos as part of their course materials, and event planners used them to assist with 
the preparation of commemorative events. 

• The New York (NY) Region (encompassing New York, New Jersey, and the territories 
of Puerto Rico and U.S. Virgin Islands) celebrated Asian American and Pacific Islander 
Heritage Month with an event under the theme "Striving for Excellence in Leadership, 
Diversity, and Inclusion." SSA hosted this joint event, with the U.S. Departments of 
Housing and Urban Development, Health and Human Services, Homeland Security, 
General Service Administration, Environmental Protection Agency, Army Corps of 
Engineers, Federal Executive Board, Internal Revenue Service, and Federally 
Employed Women. Approximately 150 employees attended. 

• The NY Regional Commissioner (RC) signed a regional charter establishing the 
regional chapter of the NY Lesbian, Gay, Bisexual, and Transgender Advisory Council. 
An RC newsletter announced the event to all regional employees. 

• The Black Affairs Advisory Council in the NY Region released the Fall/Winter 
Newsletter in February 2012. Noteworthy features included: "SSA-45: Helpful Tips," 
designed to help employees better present themselves when applying for new positions; 
answers to a crossword puzzle calliod "Exquisite Adjectives" that helped employees 
from all cultures and languages expand their English vocabulary; highlights on the 
opening of the Martin Luther King Jr. Memorial; and articles providing an opportunity 
for the diverse regional population to improve and enrich their writing skills. 

• The NY region hosted its first Federal Inter-Agency Black History Month celebration. 
The Federal agencies included SSA, Department of Health and Human Services, 
Department of Homeland Security, General Service Administration, Environmental 
Protection Agency, Department of Housing and Urban Development, Army Corps of 
Engineers, Federal Executive Board, and Internal Revenue Service. Approximately 200 
employees attended. 

• Our regions continued to host diversity celebrations for employees that highlighted the 
ethnicity and culture of diverse groups represented in the regions. Working in 
conjunction with the Regional CREO offices, the following EEO advisory councils 
planned and participated in these events: American Indian Alaska Natives; Employees 
with Disabilities; Black Affairs; Lesbian, Gay, Bisexual, and Transgender; Pacific 
Asian American; Women's Affairs; and Hispanic Affairs. 

• We continued to visit Historically Black Colleges and Universities, Hispanic Serving 
Institutions, Tribal Colleges and Universities, and Asian American and Native 
American Pacific Islander Serving Institutions in our efforts to recruit a diverse 
workforce. 

• At various locations throughout the regions, SSA employees participated in job fairs 
and career days and implemented Job Shadowing Days to expose students of various 
ethnicities to careers within SSA and provide them first-hand knowledge of the 
agency's effect on the public. 
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C. Actions Planned to Improve Agency Complaint or Civil Rights Program 

In FY 2013, SSA will address the following plan objectives to improve our program: 

• Continue to ensure that managers mid supervisors receive annual EEO refresher 
training; 

• Continue to improve EEO complaint processing so we remain able to meet the required 
timeframes for processing discrimination complaints; 

• Continue working with our barrier <Ulalysis contractor to identify and resolve potential 
barriers to equal opportunity; 

• Implement new procedures and contract requirements to improve the quality <Uld 
timeliness of investigations perfonned by outside contractors; 

• Continue to review and modify standard operational procedures to ensure completion of 
EEO pre-complaint counseling within specified timelines. 

8. Any adjustment (to the extent the adjustment can be ascertained in the budget of the agency) to 
comply with the requirements under section 201. 

There are no anticipated adjustments to comply with the requirements under section 201. 
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Equal Employment Opportunity Data Posted 
Pursuant to the No Fear Act: 

Social Security Administration 

Fiscal Year 2007 - Fiscal Year 2012 

0 Mixed Cases are Included in this report.** 
,~, _________ ,, I Com~~-r-ati-.v-e_D_a_t_a---~ 

'I Complaint Activity I Previous Fiscal Year Data 

'I 
,; 

· Number of Complaints Filed 

, Number of Complainants 

'i Repeat Filers 

i 2001 i 2oos i 2009 i 2010 i 2011 
2012 

1427 I 466 I 477 565 48~ 
I 385 1 421 1 413- 1 510 I 448 I 453 I 

--1 26 1 31 1 51 44 35 37 l ~~--..., 
Comparative Data 

a sis 

r Previous Fiscal Year Data 
Complaints by B 

d alleging ,II Note: Complaints can be file 
' multiple bases. The sum of th 
·I equal total complaints filed. 

:: I 1,. e bases may not 2007 2008 2009 2010 2011 

·1184 I 114 I 181-- 215 214 

112 I I 
--

18 27 37 37 

I 10 I 12 1 17 25 24 

,: Race 

I Color 

'Religion 

2012 

179 

37 

12 

l 188 1 195 1 229 __ 260 236 257 'i Reprisal ~ 

'.I Sex _____ _,_l._1_4_9__,____1_36_,_1_1_5_3-+-\ _1_1_1-+--1_5_2-+-I_ 1155_33___, I 
', Pregnancy Discrimination Act 0 0 I 0 0 0 3 I 
_I National Origin ·----·1 53 62 j 51 ·-+1-67--i'--4-2-+--4-9--11 

:1 l--+--i----1 --+-1--+------C-----< ; Equal Pay Act 1 0 1 0 0 0 
' !• 

165 202 193 

I I 

I ~ 

ii Age 

ii Disability 

- Genetics 

11 Non-EEO 

115 

0 

33 

I 199 

I 162 

I 0 

I 33 

j 2l1 236 

I 
' 

155 153 140 163 

I 0 0 1 0 

I 42 57 44 44 I 
I 
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ltJisciD•li RJ!U"V )' l l:ll 1111 

I 

I 
I 
I 

Duty Hours 2 5 4 3 1 4 

Evaluation Appraisal 22 60 68 83 78 83 

Exarninationff est 0 0 0 0 0 

Harassment 
I 

I 

Medical Examination 0 0 0 0 0 0 

Pay (Including Overtime) 6 15 24 14 13 22 

Promotion/Non-Selection 149 177 160 161 157 158 

Reassignment 

L ___ 
L __________ J_ _ _J__l~J _ ____J_ J__J 

Reasonable Accommodation 38 55 58 43 47 54 

Reinstatement 0 2 1 0 2 1 
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Retirement 7 8 5 2 8 

Termination 25 27 43 51 56 

Terms/Conditions of Employment 20 38 23 49 43 

Time and Attendance 60 44 46 59 49 

Training 19 23 31 21 27 

Other 20 32 33 46 39 

Comparative Data 

Processing Time Previous Fiscal Year Data 

2007 2008 2009 2010 2011 

Complaints pending during fiscal year 

Average number of 
days in 226.95 274.07 256.53 174.26 185.22 
investigation 

Average number of 
276.30 121.35 104.42 89.17 75.83 

days in final action 

Complaints pending during fiscal year where hearing was requested 

Average number of 
days in 200.06 274.91 248.59 171.81 183.08 
investigation 

Average number of 
97.43 14.95 17.60 15.44 35.09 

days in final action 

Complaints pending during fiscal year where hearing was not requested 

Average number of 
days in 273.72 272.20 270.51 179.74 189.79 
investigation 

Average number of 
441.11 212.21 161.64 130.62 131.84 

days in final action 

Comparative Data 

Complaints Dismissed by Previous Fiscal Year Data 
Agency 

2007 2008 2009 2010 2011 

Total Complaints 
Dismissed by Agency 83 63 69 73 86 
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193.29 
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190.64 

35.39 

198.87 

153.73 
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Average days pending 
226 82 193 115 103 

prior to dismissal 

Complaints Withdrawn by Complainants 

Total Complaints 
Withdrawn by 30 41 77 41 61 
Complainants 

Comparative Data 

Total Final Agency Previous Fiscal Year Data 
Actions Finding 
Discrimination 2007 2008 2009 2010 2011 

:• # 

• 
# 

• 
# 

• ~ Total Number Findings 3 0 3 

Without Hearing 1 20 0 0 0 0 0 0 0 0 

With Hearing 4 80 3 100 0 0 3 100 2 100 

Findings of Discrimination Comparative Data 

Rendered by Basis Previous Fiscal Year Data 

Note: Complaints can be filed 2007 2008 2009 2010 2011 
alleging multiple bases. The sum of 
the bases may not equal total 
complaints and findings. 

# O/o # O/o # O/o # o/o # o/o 

Total Number Findings 5 3 ~ ~ ~ 
Race 1 20 0 0 0 0 0 0 1 50 

Color 0 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 1 33 0 0 1 33 1 50 

Sex 3 60 1 33 0 0 0 0 0 0 

Pregnancy Discrimination Act 0 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 

Age 0 0 1 33 0 0 2 67 1 50 

Disability 2 40 2 67 0 0 0 0 0 0 

Genetics 0 0 0 0 0 0 0 0 0 0 
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160 

55 

2012 

~ 
0 0 

4 100 

2012 

# o/o 

~ 
0 0 

0 0 

0 0 

3 75 

0 0 

0 0 

0 0 

0 0 

0 0 

1 25 

0 0 
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Race 1 25 0 0 0 0 0 0 1 

Color 0 0 0000000 

Religion 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 33 0 0 1 33 1 

Sex 3 75 33 0 0 0 0 0 

Pregnancy Discrimination Act 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 

Age 0 0 1 33 0 0 2 67 l 

Disability 1 25 2 67 0 0 0 0 0 

Genetics 0 0 0000000 

Non-EEO 0 0 0000000 

Race 0 0 0 0 0 0 0 0 0 

Color 0 0 0 0 0 0 0 0 0 

Religion 0 0 0 0 0 0 0 0 0 

Reprisal 0 0 0 0 0 0 0 0 0 

Sex 0 0 0 0 0 0 0 0 0 

Pregnancy Discrimination Act 0 0 0 0 0 0 0 0 0 

National Origin 0 0 0 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 0 0 0 0 

Age 0 0 0 0 0 0 0 0 0 

Disability l 100 0 0 0 0 0 0 0 

Genetics 0 0 0000000 
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50 0 0 

0 1 25 

0 0 0 

0 0 0 

0 0 0 
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0 0 0 

0 0 0 
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0 0 0 
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Non-EEO 

Findings of Discrimination 
Rendered by Issue 

Total Number Findings 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-time 

Disciplinary Action 

Demotion 

Reprimand 

Suspension 

Removal 

Other 

Duty Hours 

Evaluation Appraisal 

Examination/Test 

Harassment 

Non-Sexual 

Sexual 

Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

Denied 

Directed 

0 0 0 0 0 0 0 0 0 0 0 0 

Comparative Data 

Previous Fiscal Year Data 
2012 

2007 2008 2009 2010 2011 

:• ~ WW 4 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 1 33 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

1 25 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 1 33 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 2 50 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 1 33 0 0 0 0 0 0 1 25 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

2 50 1 33 0 0 2 67 2 100 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 1 25 
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Reasonable Accommodation 

Reinstatement 

Retirement 

Termination 

Terms/Conditions of Employment 

Time and Attendance 

Training 

Other - User Defined 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-time 

Disciplinary Action 

Demotion 

Reprimand 

Suspension 

Removal 

Other 

Duty Hours 

Evaluation Appraisal 

Examination/Test 

Harassment 

Non-Sexual 

Sexual 

Medical Examination 

Pay (Including Overtime) 

25 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 

0 0 1 33 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 

1 25 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 

0 0 1 33 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 

0 0 0000000 

1 25 0 0 0 0 0 0 0 

0 0 0000000 

0 0 0 0 0 0 33 0 

0 0 0000000 

0 0 0000000 

0 0 33 0 0 0 0 0 

0 0 0000000 

0 0 0000000 

0 0 0000000 
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0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 25 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 0 0 

0 2 50 

0 0 0 

0 25 

0 0 0 

0 0 0 

0 0 0 
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Promotion/Non-Selection 2 50 1 33 0 0 2 67 2 100 0 

Reassignment 

Denied 0 0 0000000 0 0 

Directed 0 0 0000000 0 

Reasonable Accommodation 25 0 0 0 0 0 0 0 0 1 

Reinstatement 0 0 0000000 0 0 

Retirement 0 0 0000000 0 0 

Termination 0 0 0000000 0 0 

Terms/Conditions of Employment 0 0 1 33 0 0 0 0 0 0 0 

Time and Attendance 0 0 0000000 0 

Training 25 0 0 0 0 0 0 0 0 0 

Other - User Defined 0 0 0000000 0 0 

Appointment/Hire 0 0 0000000 0 0 

Assignment of Duties 0 0 0000000 0 0 

Awards 0 0 0000000 0 0 

Conversion to Full-time 0 0 0000000 0 0 

Disciplinary Action 

Demotion 0 0 0000000 0 0 

Reprimand 0 0 0000000 0 0 

Suspension 0 0 0000000 0 0 

Removal 0 0 0000000 0 0 

Other 0 0 0000000 0 0 

Duty Hours 0 0 0000000 0 0 

Evaluation Appraisal 0 0 0000000 0 0 

Examinationff est 0 0 0000000 0 0 

Harassment 
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25 
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0 

25 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

Page 20 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Non-Sexual 0 0 0 0 0 0 0 0 0 0 

Sexual 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 

Pay (Including Overtime) 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 

Reassignment 

Denied 0 0 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 

Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 0 0 

Other - User Defined 0 0 0 0 0 0 0 0 0 0 

Comparative Data 

Pending Complaints Filed in Previous 
Previous Fiscal Year Data 

Fiscal Years by Status 

2007 2008 2009 2010 2011 

Total complaints from previous Fiscal Years 0 0 0 0 0 

Total Complainants 487 478 574 611 646 

Number complaints pending 

Investigation 25 66 48 50 40 

ROI issued, pending Complainant's action 1 4 4 0 1 

Hearing 126 188 260 257 303 

Final Agency Action 50 30 29 46 43 

Appeal with EEOC Office of Federal 
Operations 97 69 84 131 152 

SSA No FEAR FY 2012 Report 
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0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

2012 

0 

642 

41 

3 

326 

63 

149 
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Comparative Data 

Complaint Investigations Previous Fiscal Year Data 
2012 

2007 2008 2009 2010 2011 

I Pending Complaints Where Investigations 
86 183 81 60 60 64 I Exceed Required Time Frames 
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SSA's No FEAR Act Notice 
Posted on the Agency's Internet Webpage 

I 
http://mwww.ba.ssa.gov/eeo/nofear/ 
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~ \ II .! EEO Data Posted Pursuant to the No FEAR Act 
"'~·;:i."' 

No FEAR Act Notice 

On May 15, 2002, Congress enacted the "Notification and Federal Employee Antidiscrimination and 

Retaliation Act of 2002," which is now known as the No FEAR Act. One purpose of the Act is to 

"require that Federal agencies be accountable for violations of antidiscrirnination and whistleblower 

protection laws." Public Law 107- 174, Summary. In support of this purpose, Congress found that 

"agencies cannot be run effectively if those agencies practice or tolerate discrimination." Public Law 

107-174, Title l, General Provisions, section 101(1). 

The Act also requires this agency to provide this notice to Federal employees, fonner Federal 

employees and applicants for Federal employment to inform you of the rights and protections available 

to you under Federal antidiscrimination and whistleblower protection laws. 

Antidiscrimination Laws 

A Federal agency cannot discriminate against an employee or applicant with respect to the terms, 

conditions or privileges of employment on the basis of race, color, religion, sex, national origin, age, 

disability, marital status or political affiliation. Discrimination on these bases is prohibited by one or 

more of the following statutes: 5 U.S.C. 2302(b)( 1), 29 U.S.C. 206(d), 29 U.S.C. 631, 29 U.S.C. 633a, 

29 U.S.C. 791and42 U.S.C. 2000e-16. 

This agency also prohibits discrimination based on parental status and sexual orientation. Executive 

Order 13152 states explicitly that discrimination based upon an individual's status as a parent is 

prohibited within the Executive Branch of the Federal Government. The right to address sexual 

orientation discrimination derives from Agency policy. 

lfyou believe that you have been the victim of unlawful discrimination on the basis of race, color, 

religion, sex, national origin, disability, parental status or sexual orientation you must contact an Equal 

Employment Opportunity (EEO) counselor within 45 calendar days of the alleged discriminatory 

action, or, in the case of a personnel action, within 45 calendar days of the effective date of the action, 

before you can file a fonnal complaint of discrimination with the Agency. See, e.g. 29 CFR 1614. lf 

you believe that you have been the victim of unlawful discrimination on the basis of age, you must 

either contact an EEO counselor as noted above or give notice of intent to sue to the Equal 

Employment Opportunity Commission (EEOC) within 180 calendar days of the alleged discriminatory 

SSA No FEAR FY 2012 Report Page 24 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

action. If you are alleging discrimination based on marital status or political affiliation, you may file a 

written complaint with the U.S. Office of Special Counsel (OSC) (see contact information below). In 

the alternative (or in some cases, in addition), you may pursue a discrimination complaint by filing a 

grievance through the Agency's administrative or negotiated grievance procedures, if such procedures 

apply and are available. 

Whistleblower Protection Laws 

A Federal employee with authority to take, direct others to take, recommend or approve any personnel 

action must not use that authority to take or fail to take, or threaten to take or fail to take, a personnel 

action against an employee or applicant because of disclosure of information by that individual that is 

reasonably believed to evidence violations of law, rule or regulation; gross mismanagement; gross 

waste of funds; an abuse of authority; or a substantial and specific danger to public health or safety, 

unless disclosure of such information is specifically prohibited by law and such information is 

specifically required by Executive order to be kept secret in the interest of national defense or the 

conduct of foreign affairs. 

Retaliation against an employee or applicant for making a protected disclosure is prohibited by 5 

U.S.C. 2302(b)(8). If you believe that you have been the victim of whistleblower retaliation, you may 

file a written complaint (Form OSC-11) with the U.S. Office of Special Cow1sel at 1730 M Street 

NW., Suite 218, Washington, DC 20036-4505 or online through the OSC Web site

http://www.osc.gov. 

Retaliation for Engaging in Protected Activity 

A Federal agency cannot retaliate against an employee or applicant because that individual exercises 

his or her rights under any of the Federal anti discrimination or whistleblower protection laws listed 

above. lfyou believe that you are the victim of retaliation for engaging in protected activity, you must 

follow, as appropriate, the procedures described in the Antidiscrirnination Laws and Whistleblower 

Protection Laws sections or, if applicable, the administrative or negotiated grievance procedures in 

order to pursue any legal remedy. 

Disciplinary Actions 

Under the existing laws, each agency retains the right, where appropriate, to discipline a Federal 

employee for conduct that is inconsistent with Federal Antidiscrirnination and Whistleblower 

Protection Laws up to and including removal. lf OSC has initiated an investigation under 5 U.S.C. 
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12 14, however, according to 5 U.S.C. 1214(f), agencies must seek approval from the Special Counsel 

to discipline employees for, among other activities, engaging in prohibited retaliation. Nothing in the 

No FEAR Act alters existing laws or permits an agency to take unfounded disciplinary action against a 

Federal employee or to violate the procedural rights of a Federal employee who has been accused of 

discrimination. 

Additional lnfonnation 

For further infonnation regarding the No FEAR Act regulations, refer to 5 CFR part 724. You may 

also contact the Office of Civil Rights and Equal Opportunity (Headquarters), the appropriate Civil 

Rights and Equal Opportunity office (Regions), or the Civil Rights and Equal Opportunity Manager 

(Office of Disability Adjudication and Review). Additional information regarding Federal 

antidiscrimination, whistleblower protection and retaliation laws can be found at the EEOC Web site

http://www.eeoc.gov and the OSC Web site- http://www.osc.gov. 

Pursuant to section 205 of the No FEAR Act, neither the Act nor this notice creates, expands or 

reduces any rights otherwise available to any employee, fonner employee or applicant under the laws 

of the United States, including the provisions of law specified in 5 U.S.C. 2302(d). 
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Equal Employment Opportunity Data Posted 
Pursuant to the No Fear Act: 

SSA Internal Complaint Activity 

Data as of December 31, 2012 {1st Qtr 2013) 

Complaint Activity Sec.1614.704 {a),{b), and Comparative Data {Sec.1614.705) 
{c) Previous Fiscal Year Data 

2008 2009 2010 2011 2012 

Number of Complaints Filed 466 477 562 489 496 

Number of Complainants 421 413 510 448 453 

Repeat Filers 31 51 44 35 37 

Complaints by Basis Sec.1614.704{d) 
Note: Complaints can be filed alleging multiple bases. The 
sum of the bases may not equal total complaints filed. Comparative Data 

{Sec.1614.705) 

2013 thru 
12/31 

118 

117 

1 

Previous Fiscal Year Data 
2013 
thru 

2008 2009 2010 2011 2012 
12/31 

Race 174 181 215 214 179 47 

Color 18 27 37 37 37 9 

Religion 12 17 25 24 12 2 

Reprisal 195 229 260 236 257 54 

Sex 136 153 171 152 153 39 

National Origin 62 51 67 42 49 13 

Equal Pay Act 0 1 0 0 0 0 

Age 199 211 236 202 193 44 
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Disability 162 155 153 140 163 

Genetics 0 0 0 1 0 

Pregnancy Discrimination Act 0 0 0 0 3 

Non-EEO Basis 34 41 51 43 39 

Complaints by Issue Sec.1614.704 (e) Comparative Data (Sec.1614.705) 
Note: Complaints can be filed alleging multiple Previous Fiscal Year Data 
Issues. The sum of the Issues may not equal total 
complaints filed. 2008 2009 2010 2011 2012 

Appointment/Hi re 18 13 22 15 22 

Assignment of Duties 43 46 60 50 51 

Awards 35 33 49 24 23 

Conversion to Full-time 0 1 3 3 0 

Disciplinary Action 

Demotion 7 3 7 9 3 

Reprimand 27 18 32 26 21 

Removal 7 11 9 3 5 

Suspension 19 9 30 25 18 

Other 2 5 4 4 8 

Duty Hours 5 4 3 1 4 

Evaluation Appraisal 60 68 83 78 83 

Examination/Test 0 0 1 0 0 

Harassment 

Non-Sexual 135 176 231 211 239 

Sexual 8 13 17 13 13 

Medical Examination 0 0 0 0 0 

Pay (Including Overtime) 15 24 14 13 22 

Promotion/Non-Selection 177 160 161 157 158 

Reassignment 

Denied 10 11 11 13 14 

Directed 9 9 9 9 11 
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Reasonable Accommodation SS S8 43 47 S4 

Reinstatement 2 1 0 2 1 

Retirement 8 s 2 8 6 

Termination 27 43 51 S6 24 

Terms/Conditions of Employment 38 23 49 43 30 

Time and Attendance 44 46 S9 49 S7 

Training 23 31 21 27 18 

Other 17 20 11 12 24 

Processing Time Sec.1614.704(f) the average length of time Comparative Data 
It has taken an agency to complete, respectively, (Sec.1614.705) 
Investigation In final action for: Previous Fiscal Year Data 

2008 2009 2010 2011 2012 

Complaints pending (for any length oft/me) during fiscal 
year 

Average number of days in investigation stage 274 2S7 174 18S 193 

Average number of days in final action stage 121 104 89 76 87 

Complaints pending (for any length of time) during fiscal 
year where hearing was requested 

Average number of days in investigation stage 27S 249 172 183 191 

Average number of days in final action stage lS 18 lS 3S 3S 

Complaints pending (for any length of time) during fiscal 
year where hearing was not requested 

Average number of days in investigation stage 272 271 180 190 199 

Average number of days in final action stage 212 162 131 132 1S4 
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Complaints Dismissed by Agency Comparative Data {Sec.1614.705) 
Sec.1614.704{g) Previous Fiscal Year Data 2013 

thru 
2008 2009 2010 2011 2012 12/31 

Total Complaints Dismissed by Agency 7S 81 92 99 60 20 

Average days pending prior to dismissal 82 184 92 99 1S7 80 

Complaints Withdrawn by Complainants 

Total complaints Withdrawn by Complainants 41 77 41 S3 SS 13 

Total Final Actions Finding Discrimination 
{Sec.1614.704 {I)) 

Comparative Data {Sec.1614.705) 

2008 

Total Number Findings 

Without Hearing 

With Hearing 

Findings of Discrimination Rendered by Basis 
Sec.1614.704(1) 

# 

3 

0 

3 

Note: Complaints can be flied alleging multiple 
bases. The sum of the bases may not equal total 
complaints and findings. 

Total Number Findings 

Race 

Color 

Religion 

0 

100 

Previous Fiscal Year Data 

2009 2010 2011 2012 

0 0 0 0 0 0 0 0 

0 0 3 100 2 100 4 100 

Comparative Data {Sec. 1614.705 
Previous Fiscal Year Data 

2013 thru 

0 

4 

12/31 

0 

100 

2013 
thru 

2008 2009 2010 2011 2012 12/31 

# o/o # O/o # O/o # O/o # O/o # O/o 

3 I I I I I 
0 0 0 0 0 0 1 so 0 0 1 2S 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 1 2S 
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Reprisal 

Sex 

National Origin 

Age 

Disability 

Non-EEO 

Findings After Hearing 

Race 

Color 

Religion 

Reprisal 

Sex 

National Origin 

Equal Pay Act 

Age 

Disability 

Non-EEO 

Findings Without Hearing 

Race 

Color 

Religion 

1 33 0 0 1 

1 33 0 0 0 

0 0 0 0 0 

1 33 0 0 2 

2 67 0 0 0 

0 0 0 0 0 

3 100 0 0 3 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

1 33 0 0 1 

1 33 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

1 33 0 0 2 

2 67 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

SSA No FEAR FY 2012 Report 

33 1 so 3 7S 1 2S 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

67 1 so 0 0 2 so 

0 0 0 1 2S 1 2S 

0 0 0 0 0 0 0 

100 2 100 4 100 4 100 

0 1 so 0 0 1 2S 

0 0 0 0 0 0 0 

0 0 0 0 0 1 2S 

33 1 so 3 7S 1 2S 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

67 1 so 0 0 2 so 

0 0 0 1 2S 1 2S 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 

0 0 0 0 0 0 0 
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Reprisal 

Sex 

National Origin 

Equal Pay Act 

Age 

Disability 

Non-EEO 

Findings of 
Discrimination 
Rendered by Issue 
Sec.1614.704(j) 
Findings of 
Discrimination 
Rendered by Basis 
Sec.1614.704(1) 

2008 

# 

Total Number 
Findings 3 

Appointment/Hire 0 0 

Assignment of Duties 1 33 

Awards 0 0 

Conversion to Full-time 0 0 

Disciplinary Action 

Demotion 0 0 

Reprimand 0 0 

Suspension 0 0 

Removal 0 0 

Other 0 0 

Duty Hours 0 0 

Evaluation Appraisal 0 0 

Examination/Test 0 0 

Harassment 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

1 100 0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 0 0 

Comparative Data (Sec. 1614.705 
Previous Fiscal Year Data 

2013 thru 
2009 2010 2011 2012 12/31 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 1 33 0 0 0 0 0 0 

0 0 0 0 0 0 2 so 0 0 

0 0 0 0 0 0 0 0 0 0 
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Non-Sexual 

Sexual 

Medical Examination 

Pay (Including 
Overtime) 

Promotion/Non-
Selection 

Reassignment 

Denied 

Directed 

Reasonable 
Accommodation 

Reinstatement 

Retirement 

Termination 

Terms/Conditions of 
Employment 

Time and Attendance 

Training 

Other 

Findings After 
Hearing 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-time 

Dlsclpllnary Action 

Reprimand 

Suspension 

Removal 

Other 

Duty Hours 

Evaluation Appraisal 

Examination/Test 

Harassment 

1 33 

0 0 

0 0 

0 0 

1 33 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

1 33 

0 0 

0 0 

0 0 

3 100 

0 0 

1 33 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

I I I 

0 0 0 0 0 0 1 25 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 2 67 2 100 0 0 3 75 

0 0 0 0 0 0 0 0 1 25 

0 0 0 0 0 0 1 25 0 0 

0 0 0 0 0 0 1 25 1 25 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 1 25 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 3 100 2 100 4 100 3 100 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 1 33 0 0 0 0 0 0 

0 0 0 0 0 0 2 so 0 0 

0 0 0 0 0 0 0 0 0 0 

I I I I I I I I I 
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Non-Sexual 

Sexual 

Medical Examination 

Pay (Including 
Overtime) 

Promotion/Non-
Selection 

Reassignment 

Denied 

Directed 

Reasonable 
Accommodation 

Reinstatement 

Retirement 

Termination 

Terms/Conditions of 
Employment 

nme and Attendance 

Training 

Other 

Findings Without 
Hearing 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-time 

Dlsclpllnary Action 

Reprimand 

Suspension 

Removal 

Other 

Duty Hours 

Evaluation Appraisal 

Examination/Test 

Harassment 

Non-Sexual 

1 33 

0 0 

0 0 

0 0 

1 33 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

1 33 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 0 0 0 0 1 25 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 2 67 2 100 0 0 3 75 

0 0 0 0 0 0 0 0 1 25 

0 0 0 0 0 0 1 25 0 0 

0 0 0 0 0 0 1 25 1 25 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 1 25 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 0 0 0 
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Sexual 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 

Pay (Including 
Overtime) 0 0 0 0 0 0 0 0 0 0 

Promotion/Non-
Selection 0 0 0 0 0 0 0 0 0 0 

Reassignment 

Denied 0 0 0 0 0 0 0 0 0 0 

Directed 0 0 0 0 0 0 0 0 0 0 

Reasonable 
Accommodation 0 0 0 0 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 0 0 0 0 

Terms/Conditions of 
Employment 0 0 0 0 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 0 0 0 0 

Training 0 0 0 0 0 0 0 0 0 0 

Other 1 100 0 0 0 0 0 0 0 0 

Pending Complaints Filed In Previous Fiscal Years 
by Status (Sec.1614.704(1)) Comparative Data 

Previous Fiscal Year Data 

2008 2009 2010 2011 

Total complaints from previous Fiscal Years 575 692 745 783 

Total Complainants 478 574 611 646 

Number complaints pending 

Investigation 66 48 so 39 

ROI Issued, pending Complainant's action 4 4 0 1 

Hearing 169 241 239 283 

Final Agency Action 49 48 64 71 
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0 0 
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0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

0 0 

2013 
thru 

2012 12/31 

685 

611 

46 

6 

357 

103 
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Appeals with EEOC Office of Federal Operations 68 84 132 152 173 

Complaint Investigations (Sec.1614. 704( m)) Comparative Data (Sec.1614.705) 
Previous Fiscal Year Data 

2013 thru 
2008 2009 2010 2011 2012 12/31 

Pending Completion Where Investigation Exceeds 
Required nme Frames 182 83 62 63 59 90 

SSA No FEAR FY 2012 Report Page 36 



UPS CampusShip: Shipment Label 

UPS CampusShlp: View/Print Label 

1. Ensure there are no other shipping or tracking labels attached to your package. Select the Print button on the print 
dialog box: that appears. Note: If your browser does not support this function select Print from the File menu to print the 
label. 

2. Fold the printed sheet containing the label at the line so that the entire shipping label Is visible. Place the label on 
a single side of the package and cover It completely with clear plastic shipping tape. Do not cover any seams or 
closures on the package with the label. Place the label in a UPS Shipping Pouch. If you do not have a pouch, affix the 
folded label using clear plastic shipping tape over the entire label. 

3. GETTING YOUR SHIPMENT TO UPS 
UPS locations Include the UPS Store*, UPS drop boxes, UPS customer centers, authorized retail outlets and UPS 
drivers. 
Schedule a same day or future day Pickup to have a UPS driver pickup all your CampusShip packages. 
Hand the package to any UPS driver in your area. 
Take your package to any location of The UPS Store®, UPS Drop Box, UPS Customer Center, UPS Alliances (Office 
Depot® or Staples®) or Authorized Shipping Outlet near you. Items sent via UPS Return Services(SM) (including via 
Ground) are also accepted at Drop Boxes. To find the location nearest you, please visit the Resources area of 
CampusShip and select UPS Locations. 

Customers with a Dally Pickup 
Your driver will pickup your shipment(s) as usual. 
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Jacqueline A. Berrien, Chair 
Equal Employment Opportunity Commission 
131 M Street, N.E. 
Washington, D.C. 20507 

Dear Chair Berrien: 

United States Department of State 

Washington, D. C. 20520 

. 
'Jllt:-9 20i3 

Pursuant to Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 (No FEAR Act), Public 
Lawl07-174, the U.S. Department of State is submitting a copy of its 
Annual No FEAR Report to Congress for FY 2012. 

Information contaimid in this report includes the number of Federal 
District Court cases arising under each of the respective areas oflaw 
specified in the Act in whieh discrimination was alleged; the status or 
disposition of cases; the amount of money required to be reimbursed; the 
number of employees disciplined; any policies implemented related to 
appropriate discipline actions against a Federal employee who discriminated 
against any individual, or committed a prohibited personnel practice; and an 
analysis of the data collect,ed with respect to trends and causality. 

We hope that this infom1ation is helpful to you. Please do not hesitate 
to contact us if we may be of assistance to you on this or any other matter. 

Enclosures: 
I I 

., : 

As stated. 

Sincerely, 

~~Ji:.f 
John M. Robinson 
Director 
Office of Civil Rights 
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I. EXECUTIVE SUMMARY 

Annual Report. Pursuant to Section 203 of the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002 ("No FEAR Act"), 
Public Law 107-174, the U.S. Department of State (DOS) hereby submits its 
Annual Report for Fiscal Year (FY) 2012. In addition to reporting information on 
formal complaints filed with the agency at the administrative level, DOS is 
reporting on cases filed with the Office of Special Counsel (OSC) and in federal 
court, and the number of employees disciplined as a result of discrimination, 
harassment, and/or retaliation. 

In FY 2012, eight complaints were filed in federal court alleging 
discrimination and/or retaliation. There were 134 formal administrative Equal 
Employment Opportunity (EEO) complaints filed with DOS 's Office of Civil 
Rights (S/OCR), under the provisions of 29 C.F.R. § 1614, as promulgated by the 
U.S. Equal Employment Opportunity Commission (EEOC). Ten formal 
grievances alleging discrimination were filed under DOS's grievance procedure. 
No whistleblower complaints related to discrimination, harassment, or retaliation 
were filed with the OSC. 

II. INTRODUCTION 

The No FEAR Act requires Federal agencies submit a report annually to the 
Speaker of the House of Repre:sentatives, the President pro tempore of the Senate, 
the Committee on Governmental Affairs of the Senate, the Committee on 
Government Reform of the House of Representatives, each committee of Congress 
with jurisdiction relating to the agency, the Attorney General, and the EEOC. 

III. BACKGROUND 

(a) Enactment of Law. The No FEAR Act was signed into law by 
President George W. Bush on May 15, 2002 and became effective on October 1, 
2003. 

(b) Reporting Requirement. Section 203 of the No FEAR Act requires 
each federal agency submit an Annual Report not later than 180 days after the end 
of each FY. Agencies must report on the number of cases arising under each of the 
respective areas of law specifo~d in the Act in which discrimination was alleged; 
the status or disposition of these cases; the amount of money required to be 
reimbursed by the agency under section 201 of the Act in connection with the 
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cases; the number of employees disciplined for discrimination, harassment, or 
retaliation; the final year-end data posted under section 301(c)(l)(B); the policies 
the agency implemented relate.d to appropriate disciplinary actions against a 
federal employee who discriminated against any individual, or committed a 
prohibited personnel practice; and an analysis of the data collected with respect to 
trends and causality; and any adjustment to the agency budget to comply with the 
requirement under Section 201. 

IV. DATA 

(a) Federal Court Cases. Section 203(a)(l) of the No FEAR Act requires 
agencies include in their Annual Report "the number of cases arising under each of 
the respective provisions of law covered by paragraphs (1) and (2) of section 
201(a) in which discrimination on the pai1 of such agency was alleged." 

In FY 2012, eight complaints were filed in federal court alleging 
discrimination, harassment, and/or retaliation. 

(b) Reimbursement to the .Judgment Fund. In FY 2012, five district 
court cases resulted in settlemt~nts or judgments requiring reimbursement under the 
No FEAR Act. These cases were settled for the following respective amounts: 
$42,000.00; $30,000.00; $11,000.00; $28,000.00; and $28,000.00. The total 
amount of settlements or judgments requiring reimbursement under the No FEAR 
Act in FY 2012 was $139,000.00. 

(c) Discipline. Section 203(a)(4) of the No FEAR Act requires agencies 
include in the Annual Report "the number of employees disciplfoed for 
discrimination, retaliation, harassment, or any other infraction of any provision of 
Jaw referred to in paragraph (1)." During FY 2012, no employees were disciplined 
as a result of discrimination, harassment, and/or retaliation; however, 14 
employees were disciplined for improper conduct where the underlying 
misconduct was related to disc:rimination, harassment, and/or retaliation. 

(d) Final Year-End Data Posted under Section 301(c)(l)(B). The final 
year-end data posted pursuant to Section 301(c)(l)(B) of the No FEAR Act is 
provided in Appendix 1. That data indicates that during FY 2012, 134 formal 
complaints of discrimination were filed with S/OCR. 

A complainant may allege multiple bases of discrimination in a single 
complaint. Counting each individual basis identified as a separate allegation 
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within the 134 formal complaints, there were 196 allegations that included bases 
covered by Title VII of the Civil Rights Act of 1964, as amended (42 U.S.C. 
2000e, et seq.); 33 allegations under Section 508 of the Rehabilitation Act of 
1973, as amended (29 U.S.C. 794a, et seq.); and 42 allegations under the 
Age Discrimination in Employment Act of 1967 (29 U.S.C. 621, et seq.). 

During FY 2012, there were three findings of discrimination, including one 
rendered by an Administrative Judge and two rendered by the Office of Federal 
Operations on appeal from a Final Agency Decision. 

In addition, during FY 2012, a total of ten grievances were filed with S/OCR 
that alleged discrimination on the bases of race, color, sex, religion, age, disability, 
and/or retaliation. Four of these cases were appealed to the Foreign Service 
Grievance Board. No findings of discrimination were rendered. 

(e) Policy on Disciplin~. Section 203(a)(6) of the No FEAR Act requires 
agencies include in the Annual Report a detailed description of the policy 
implemented by the agency relating to disciplinary actions imposed against an 
employee found to have discriminated against any individual in violation of any of the 
laws cited under section 201(a)(l) or (2), or committed another prohibited 
personnel practice that was revealed during the investigation of a complaint 
alleging a violation of any of the laws cited under section 20l(a) (1) or (2). 

DOS has two specific policies that reinforce its commitment to establish a 
workplace free from discrimination, harassment, and retaliation. The 
Department's "Sexual Harassment Policy" and the "Discriminatory Harassment 
Policy" serve as mechanisms to address harassment in the workplace 
(Appendix 2). These policies are incorporated into DOS's internal regulations in 
the Foreign Affairs Manual (FAM). Allegations of harassment are processed 
pursuant to these policies. The effectiveness of these policies may explain the low 
number of formal complaints alleging sexual harassment. These policies, 
applicable to all DOS employees, emphasize DOS's commitment to hold 
employees responsible for engaging in unlawful discriminatory practices or 
allowing discriminatory practices to exist. Both policies hold supervisors and 
other responsible Department officials accountable for failure to report and address 
incidents of harassment. The policies also state that said individuals may be 
subject to disciplinary action for failure to report incidents of harassment. 
Additionally, both policies reiterate that retaliation for reporting harassment, 
serving as a witness, etc. is a violation of federal law and policy and violators will 
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be subject to discipline. Finally, the policies discuss a range of disciplinary 
measures available if there are violations of the policies. 
3 FAM 4540 and 3 FAM 4377 also provide tables of penalties for various 
infractions, including discrimination, ranging from reprimand to removal from 
service. (See Appendix 3) 

V. ANALYSIS OF TRENDS, CAUSAL ANALYSIS, AND PRACTICAL 
KNOWLEDGE GAINED THROUGH EXPERIENCE 

Section 203(a)(7) of the No FEAR Act requires that agencies undertake 
"an examination of trends, causal analysis, practical knowledge gained through 
experience, and any actions planned or taken to improve complaint or civil rights 
programs of the agency." 

(a) Trends. Based on administrative claims filed in accordance with 
29 C.F.R. § 1614, there are several noteworthy trends. 

From FY 2007 to FY 2012, DOS experienced a 42 percent increase in filings 
of EEO complaints. Since FY 2010, DOS has seen an elevated number of EEO 
complaints. (See Figure 1.) Formal EEO complaints are at a six year high, 
although the pace of increase in formal EEO complaints appears to be slowing. 
We will continue to monitor the situation for further assessment. 

---

Figure 1: Complaints Filed 
FY 2007 - FY 2012 
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The most consistent trend is the continued low number of findings of 
discrimination. Since annual reporting w:as required under the No FEAR Act, 
there have only been nine cases that resulted in a finding of discrimination. In 
FY 2012, there were three findings of discrimination and five settlements as 
discussed above. As discussed below, a number of reasons may explain this trend. 
First, DOS continues to emphasize the importance of adherence to EEO policies 
and laws to its employees. Additionally, DOS is committed to ensuring that the 
Report of Investigation (ROI) that serves as the record in each case is 
comprehensive and complete. As a result of having a well-developed record in the 
ROI and information obtained through discovery in litigation, DOS management 
has a better sense of how to respond to the allegations, including whether or not to 
settle a particular case. Further, a number of cases are resolved using the 
alternative dispute resolution program and by EEO Counselors in the informal 
EEO process without there ever being a final determination on the merits. 

DOS has another mechanism through S/OCR and FAM regulations to 
address harassment outside of ithe EEO and grievance processes, and as a result 
numerous workplace conflicts involving harassment are successfully addressed and 
resolved without a need for a final determination of whether or not the conduct was 
in fact unlawful. Specifically, 3 FAM 1525 and 3 FAM 1526 provide that S/OCR 
will either conduct or oversee an inquiry into allegations of sexual and 
discriminatory harassment. The reports generated through the harassment inquiries 
are forwarded to HR for its determination of whether or not DOS policy was 
violated and whether or not disciplinary action is appropriate. In general, many 
reports of harassment raised through these policies do not result in an EEO 
complaint or grievance, but may indicate harassment or other inappropriate 
conduct for which discipline may be imposed. 

Another notable trend is the sharp increase in allegations of reprisal; in fact, 
during FY 2012, DOS's most-frequently alleged basis of discrimination in formal 
EEO complaints was reprisal. (See Figure 2.) The number of complaints alleging 
reprisal as a basis for discrimination increased from 37 in FY 2011 to 71 in 
FY 2012, a 92 percent increase:. Reprisal allegations have risen 153 percent since 
2007. Further, reprisal comprised 26 percent of alleged bases in formal 
complaints. (See Figure 3.) Vile are uncertain of causality for the sharp increase 
in reprisal claims, but believe this may be attributable to an increase in employee 
awareness of EEO rights, which in turn may result from increased training and 
outreach on the part of S/OCR. (Sc~e "Practical Knowledge" section below.) We 
will monitor the situation in an effort to determine causality of the increase. 
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Fi ure 2: Bases of Discrimination FY 2011 and FY 2012 
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Figure 3: Complaints by Basis 
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In FY 2012, there were, coincidentally, 42 race, sex, and age claims 
respectively. There was also a notable increase in sex based claims. (See Figure 
4.) Sex based claims increased 50 percent from FY 2011toFY2012. FY 2011 
had 28 claims alleging sex as a basis. Prior data shows that the number of 
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complaints alleging sex as a basis decreased sharply from 47 in FY 2010 to 28 in 
FY 2011, a 40.4 percent decrease. The number of allegations of discrimination 
based on sex was at a five yeaI low in FY 2011. The FY 2011 low for claims 
alleging sex as a basis may have been an anomaly, given that the longer term six 
year mean for sex based complaints since 2007 is approximately 41. Consideration 
of the six year average sugges1ts that what appears to be a substantial increase in 
sex as a basis for discrimination falls in line with the longer term trends. 
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Figure 4: Sex-based Complaints Filed 
FY 2007 - FY 2012 
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(b) Causal Analysis. See above with respect to trends indicated. 

(c) Practical Knowledge. 

DOS has placed its version of No FEAR training online, and conducted 
mandatory No FEAR training for 2,583 DOS employees during FY 2012. DOS 
has trained a total of 24,665 employees between FY 2005 and FY 2012. DOS's 
civil rights training practices have led to better education among employees and 
managers about the value of conflict resolution in the workplace. We believe 
DOS's consistent training prac:tices has also likely attributed to increases in 
complaints as employees develop an undt~rstanding of and trust in the EEO process 
and wish to avail themselves of possible remedies and solutions. 

DOS continued to educate its employees with respect to disability-related 
issues and reasonable accommodation and also created the Disability Reasonable 
Accommodations Division (DRAD) within the Bureau of Human Resources to 
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address reasonable accommodation issues. DOS has continued to see a decrease in 
findings of discrimination that relate to reasonable accommodation and has 
improved the working environment for those with physical or mental impairments. 

S/OCR also enhanced its Alternative Dispute Resolution (ADR) program 
and the informal EEO process to focus on the early resolution of complaints. The 
value of utilizing ADR early in resolving workplace issues is critical, especially 
when issues arise from miscommunication rather than discrimination. The success 
of the ADR program warrants enhanced training for EEO Counselors and 
development of stronger facilitation and resolution techniques. We have refined 
the EEO Counselor Manual to improve counselor resolution techniques and 
processes. We believe better training and an improved manual will lead to 
increased resolution without compromising EEO counselor neutrality. 

VI. ADJUSTMENT TO BUDGET 

Section 203(a) (8) of the No FEAR Act requires agencies include in the 
Annual Report information about "any adjustment (to the extent the adjustment 
can be ascertained in the budget of the agency) to comply with the requirements, 
under section 201." Budget adjustment was not necessary in FY 2012. 

VII. DOS RECOMMENDATIONS 

Continued training on EEO laws, whistleblower protections, prohibited 
personnel practices; diversity, cultural awareness/sensitivity, conflict resolution 
techniques, and improved communications will continue to improve the civil rights 
program at DOS. It is imperative that all employees are informed of their rights 
and protections under federal EEO, retaliation, and whistleblower laws and 
regulations. S/OCR must continue to work with DRAD to continue the pace of 
improvement in the work environment for employees with physical and mental 
impairments. Furthermore, it is crucial to train all managers and supervisors 
regarding the value of conflict resolution and to improve communication. 
Additional ADR training and use of ADR may facilitate a reduction in the number 
of future formal EEO complaints. 
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DEPARTMENT OF THE TREASURY 
WASl9NGTOH 

MAR 2 9 2013 

Tbe Honorable Jacqueline A. Berrien 
Chairwoman 
U.S. P.qual F.mploymcnt Opportunity Commission 
131 M Street, NE 
Washington, DC 20S07 

Dear Chairwoman Berrien: 

Pursuant to the Notification ml Federal P.mploycc Antidisc:rimination ml Rmliation (No 
FEAR.) Actof2002, Public Law 107-174, the Dcpaxtmentofthe Treasury's FJSCal Year2012 No 
FEAR Ammal Report is provided for your rmew at http://www.treasury.gov/No-Fear
Act/Pageydefim!t.asmc;. 

We cc pleased to past this mmual rq>art c:m our publicly sea ssiblc website, llfhcz' than JI! inling 
ml mailing copies, consistent with the Govmuncnt Paperworlt Elimination Act, Public Law lOS-
271, lllJd the Department's continuing efforts to move toward a paperless work cnviroi1111ent We 
hope that JOU find this format uscfill ml convc:nicnt. 

If your slaff has any questions, they may contact Lisa L. Pcfla, Office of Legislative Affairs, at 
(202) 622-1922 or I JpRma@Treasmy.gov, 

Sinceiely, 

~C.-~ 
Nani A. Colorctti 

~Assistant Sewetaty for Management 
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OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE 
4000 Dll'l!NSI! Pl!NTAGON 

The Honorable Jacqueline A. Berrien 
Chair 

WASHINGTON, O.C. 20301-4000 

JUN 17 .. ~;J 

Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Chairwoman Berrien: 

Enclosed please find additional Fiscal Year 2012 reports from the Department of Defense 
Components regarding their implementation of the Notification and Federal Employee 
Antidiscrirnination and Retaliation Act of2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

If you have any questions about this submission or require more information, please 
contact Ms. Beatrice Bernfeld at 703-571 -9336 or at Beatrice.Bernfeld@osd.mil. 

Enclosure: 
As stated 

E n :ZI d h z I mr [ IOZ 

Sincerely, 

Director 
Office of Diversity Management and 

Equal Opportunity 

mailto:Beatrice.Bemfeld@osd.mil


Purpose and Scope 

TRICARE Management Activity 

FY12 
No FEAR Act Report 

Analysis 

Public Law 107-14, Notification and Federal Employee Antidiscrimination and Retaliation Act 
of2002, require Federal agencies to submit an annual No FEAR Act Report. Requirements for 
this report are found in 5 Code of Federal Regulations (C.F.R) Part 724, Implementation of Title 
II of the Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002-
Reporting & Best Practices. The following areas are required to be answered along with the 
annual report attached. 

1. Examination of Trends. 

The TMA EEO Office was established on 1 October 20 I 0 and reached full operating capability 
on I October 201 I. This is the third No FEAR Act Report generated in TMA. 

For FY 12, TMA recorded 17 formal complaints compared to lfi. in FYI 1 for a 70% increase in 
complaint activity. 

The increase can be attributed to the establishment of an in-house EEO Program at TMA, 
education and training provided to the workforce to understand the EEO complaint process, and 
the addition of complaint posters in the workplace noting how and where to address equal 
employment discrimination issues. 

2. Casual Analysis. 

Bases of Formal Complaints 

During FY12 complainants in TMA used one of the bases listed in Title VII of the Civil Rights 
Act of 1964 in filing their complaint of discrimination: Race, Color, Religion, Sex 
(Male/Female), National Origin, Age, Disability (Mental/Physical). Genetic Information, and 
reprisal or retaliation. 

In FY12, TMA recorded 41 bases, with Race (10), Sex (10) and Reprisal (7) having the highest 
totals. For FYI 1, 36 bases were recorded, with Race (8), Sex (8) and Color (7) the top areas. 
Also, the majority ofTMA complainants had multiple bases identified in FY12. 

With the establislnnent on on-site EEO service, and publication of the program, more individuals 
used the process in FYI 2 than FYI 1. 

I 



Issues for Formal Complaints 

Following selection of a base(s) for filing a complaint of discrimination, the complainant must 
provide specific issue(s) that show: How they have been hanned? And; what alleged adverse 
employment action affected a term, condition or privilege of employment. Issues tracked for 
complaints fell in over 29 areas recorded on the annual EEOC 462 Report. 

Of the 32 issues identified in FY12, Harassment (10), Assignment of Duties (5), Disciplinary 
Actions (5), and Promotion/Non-Selection (3), were the top areas. Sixteen (16) issues were 
recorded in FYI I with Harassment (Non-Sexual (5), Promotion/Non-Selection (4) and 
Assignment of Duties (2), the top areas. 

Also, as noted under Bases, the majority of TMA complainants had multiple issues identified in 
FYI 1. 

Again, with the establishment of on-site EEO service and publication of the program, more 
individuals used the process in FYl 2 than FYl 1. 

3. Practical knowledge gained through experience. NA 

4. Any actions planned or taken to improve complaint or civil rights programs of agency 
with the goal of eliminating discrimination and retaliation in the workplace. 

EEO State of Agency Briefing: The EEO Director conducted three of six scheduled staff 
assistance visits (SA V), from 1 October 2011 to 30 September 2013, to TMA activities using the 
EEO State of Agency Briefing. This brief outlines the program goals and objectives and 
progress for establishing a Model EEO Program. Also, during each SA V, the EEO Director 
provided employees a one-on-one counseling opportunity to talk on EEO issues. The remaining 
three SA Vs were rescheduled for FY 13. 

EEO Web Site (External). During FYl 2, staff worked with IT to create TMA Equal 
Employment Opportunity and Diversity Management website, to provide workforce information 
on the EEO program and the service available. Scheduled for operation in June 2013. 

Diversity Management. Drafted DM plan, Administrative Instruction, and policy in FY 12. 
Scheduled to implement DM in late FY13. 

EEO tor Managers and Supervisors: EEO staff presented two sessions under EEO for Managers 
and Supervisors incorporated into the TMA Human Resources Management (HRM) Course. 
The one hour presentation occurred on 15 November 2011 and 29 February 2012 with a total of 
52 employees trained. This presentation will be presented quarterly to managers and supervisors 
attending the HRM training course. 

Reasonable Accommodations (RA): EEO Deputy Director drafted the RA briefing and uploaded 
to the EEO section of the TMA Intranet. In FY12 TMA 308 employees completed training on 
line in the 3rd and 4th quarters. Also, the Deputy drafted the RA brochure in Mar 2012 that is in 
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staffing. Once approved, it will be publish and distributed to the TMA workforce and uploaded 
into the TMA Intranet. 

No FEAR Act Training: In FY12 TMA 310 employees completed this training on line in the 3rc1 
and 4ih quarters. 

The attached No FEAR Act Report captures TMA complaint information for FYl 2 in the format 
required under 5 C.F.R. Part 724, as compiled by the TMA EEO Office. 

ACTION OFFICER: 
Gregory S. Byard 
EEO Director 
23 April 2013 
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Equal Employment Opportunity Data Posted 
Pursuant to the No Fear Act: 

TRICARE Management Activity 
For FY 2012 period October 1, 2011 ending September 30, 2012 

ComDBnR1ve Data . . •. : ... . . 
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Coma.ative Data 

Comnlaints by Basis 
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multiple bues. 
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~No=n-...;;EE=o'---------------<1------....... --"'=------..,.,...---=o~_._-o _ _.__o...__-1 ~ . ... -.... , . . · :· 
Comoaratlve Data 

Complaints by Issue 
~: Complaints can be filed alleging 
multtple issues. 

Anoointment/Hire 
A.uionment of Duties 
Awards 
Conversion to Full-time 
Dlsclpllnsv ~on 

Previous Fiscal Year Data 

2010 

0 
0 
0 
0 

2011 

0 
2 
0 
0 

2012 
Thru 

' 30-Sep 

0 
5 
1 
0 

... 

• t',, •. 

0 1 
0 1 

_0em.._io;;..;;tio...;.n...;._ ___________________ ~------------------oo_.._--=---~-1 " ., ·· .. 
Reprimand 
Sus~n O 0 0 
Remowl 0 1 3 ........ 
Other 0 0 0 .. ·. ., , 

Dutv Hours o 0 0 
Evaluation Anon:i&AI 0 0 3 

0 0 a;:Exa=1m.;;i:.:..:nati=·onrr;.:;..;..:;;es;.;.t _______ -"' _______ _._ ____ _._ ____ _._ ____ __._ __ o _ _._--"-........ ---"----1 · .. 

H........ent 
1· . ·. 

NO!HieXual 1 ::> 10 ·. ~.. . . ' .... 
0 0 
0 0 
1 0 
4 3 

0 0 
1 0 
0 1 

Reinstatement O 0 0 



Retirement O O O . : ... . 
·' .. •4• 

• - Jo' f~:. ~· 
.. 1\~. /_ nme and Attendance o 1 2 .. 

\, ·:·:-- •' :'.'~:· ,. Trainina O O 1 .. 
•Other--__,.._--~~-----~--~+--~+----+----+--o--+--o---+---o-~ 

Processina Time 
Complaints oendina durina fiscal vear 
Average number of days in investigation 
Average number of davs in final action 
(.;omplaint pending during fiscal year where 
heartng was requested 
Averaae number of daVs in investigation 
Average number of davs in final action 
Complaint pending during ftsc:al year where 
hearing was not reauested 

Complaints Dismissed bv Aaencv 

1--------...:;.C...:;.o.;.;;.m~1Dac;;....;1ratl"-"-'ve..;;...;;D;..;:ata=.. ______ -1 ... " , , _, 

Previous Fiscal Year Data ~~ : .]J~';i':;. ~ . ._·yt~· ... 
2010 2011 30-Sep 

196.5 0 253.17 , 
0 0 0 

0 582 401 
0 0 0 

I 196.5 0 253.17 
0 0 0 

Com 
.. _Data 

Previous Fiscal Year Data 2012 
Thru 

2010 2011 30-SAn 

. . ... .. >. 

v .. 

'· 

· .· : .. 
' 

, • : : a 

. .. 
' 

0 0 5 
0 0 107.8 

.,;T,.;;4o.;;:ta;;..I ~Co.;;.;m.;,;1Dl~ai-nts;;;..;;Oi~·s;..;;m~issed~.;;.~ by::--x.Agency~L.:-----+----+--~r----+---::--+---::--+~=-=~ ·,,· :. , . 
Average davs oendino Drior to dismissal 

ComDlaints Wlthdrmwn bY ComDlalnants 
Total Complaints Withdrawn bv Complainants 

Total Final Agency Actions Finding 
Discrimination 

Total Number Findinas 
Without Hearing 
r/Vith Hearina 

Findings of Discrimination Rendered by 
Basis 

1'ote: Complaints can be filed alleging 
multiple bases. 
The sum of the bases may not equal total 

and findlnas. 
Total Number Flndlnas 
Race 
Color 
Reliaion 

Sex 
National UriQin 
Eaual Pav Act 
Aae 
Oisabilitv 
No~EEO 

Flndlnas Alter He.tna 
Race 
Color 
Relioion 
IReorisal 
Sex 
National Oriain 
Eaual Pay Act 

Disabilitv 
NOO-EEO 

I 

# 

% 

0 2 1 
Comparative Data 

Previous Fiscal Year Data 

# # % 

Comnaratlve Data 

Previous Fiscal Year Data 

# % # 

.... ~ · ·. ' · '· 

2010 
# % 
0 0 
0 0 
0 0 

.. , .. ·· 

2012 
Th111 

2011 30-Sep 
# % # % 
0 0 0 0 
0 0 0 0 
0 0 0 0 

2012 
Thru 

2010 2011 30-Sep 

# % # ,. # % 

0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 

0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 

0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 



Findlnas Without Hearina 0 0 0 0 0 0 
Kace 0 0 0 0 0 0 
color 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 
Reorisal 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 
National Oriain 0 0 0 0 0 0 
Eauat Pay Act 0 0 0 0 0 0 
Ace 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 
Non-EEO 0 0 0 0 0 0 

Comoarative Data 

Previous Fiscal Year Data 2012 
Thru 

Findings of Discrimination Rendered by 2010 2011 30-Sep 
Issue # % # % # % # % # % # % 

Total Number Flndlnas 0 0 0 0 0 0 
AnoointmenVHire 0 0 0 0 0 0 
ASSianment of Duties 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 
Disciplinary Action 
Demotion 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 
"''" ion 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 
otner 0 0 0 0 0 0 
Dutv Hours 0 0 0 0 0 0 
Evaluation Aooraisal 0 0 0 0 0 0 
Examination/Test 0 0 0 0 0 0 
Harassment 
Non-Sexual 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 
Medical Examination 0 0 0 0 0 0 
t'8Y (Including Overtime) 0 0 0 0 0 0 
Promotion/Non-5election 0 0 0 0 0 0 
Reassianment 
Denied 0 0 0 0 0 0 _ .. _____ 

u u u u u u 
e Accommodation 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 
Trainino 0 0 0 0 0 0 
other - User Defined 0 0 0 0 0 0 

Flndinas After Hearing 0 0 0 0 0 0 
~~ .. ·w• ent/Hire 0 0 0 0 0 0 
Assianment of Duties 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 
Disciolinarv Action 
Demotion 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 
Susoension 0 0 0 0 0 0 
Kemoval 0 0 0 0 0 0 
Other 0 0 0 0 0 0 
Dutv Hours 0 0 0 0 0 0 
Evaluation Aooraisal 0 0 0 0 0 0 
cxami~est 0 0 0 0 0 0 
Harassment 
Non-Sexual 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 
Medical Examination 0 0 0 0 0 0 



Pay (Including Overtime) I I I I I I lol o lol o lolO 
Promotion/Non-Selection 
Reassignment 
Denied 
Directed 
Reasonable Accommodation 
Reinstatement 
Retirement 
[Termination 
rrerms/Conditions of Employment 
Time and Attendance 
Traininq 
other - User Defined 

Flndlnas Without Hearina 
• runt/Hire 
~sianment of Duties 
Awards 
Conversion to Full-time 
Disciplinarv Action 
Demotion 
f(eOrimand 
Susoension 
Removal 

Dutv Hours 
Evaluation Aooraisal 
ExaminationfT est 
Harassment 
Non-Sexual 

Medical Examination 
Pay (Including Overtime) 
Promotion/Non-Selection 
Reassignment 
Denied 
Directed 
Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
ITerms/ConditionS of Employment 
Time and Attendance 
Trainina 
Other - User Defined 

ComosatMt Dilta 

Previous Fiscal Year Data 2012 
Pending Complaints Filed in Previous Fiscal ~---.----~---r-.,,-,-~~..,,.,,....,....,.--1 Thru 

Years by Status 2010 2011 30-$9p 
Total comoiaints from previous Fiscal Years 0 2 7 
Total Complainants 2 10 17 
Number comnlalnts oendina 
lnvestiaation 2 0 6 
ROI issued, oending Complainant's action 0 0 0 
Hearina O 1 2 

0 0 0 0 0 0 

0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 

0 0 
0 0 
0 0 
0 0 
0 0 

0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 

0 0 

0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 

0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 

0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 
0 0 0 

0 0 0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 
0 

0 
u u u u u u 
0 0 0 0 0 0 
0 0 0 0 0 0 
0 0 0 0 0 0 

0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 
0 0 0 0 0 

• ' t'. 

_. 
· ':; .. 

•, 
~ ... • • • ' > 

. , ':. ~ '- : .· ., ,; 

... 

. , -

... . ·' ~ .... . . 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

'· Final Agency Action O o O • · • 
F:IAPPea:-""'"-i1 .. wtt~h"=e==e:::oc~:::::omce="'.""':-of::r:F::-ed~e-=-ra:o1-== l:mera:""."':-=·tio-=-ns:-:-T----t-----1r----r---:o:;--;--~o:---t--:;:-o---1 ·· ·'· 

Complaint lnvestlaatlons 
11-'entJtng 1.AJmp1arntS vvnere mvesugauons 
Exceed Required Time Frames 

kelewng AUthofltY 

Comoarative Data 

Previous Fiscal Year Data 

2010 2011 

3 

Signature/Date 

2012 
Thru 

30-SeD 

8 

I . ... 
, ~· 
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Peyton T, llailslon, Jr. 
Senio<Vlccl'rosidm. 
Diwni1y ml Llbor Rdalioos I Oiicf Bbics Olliccr 

March 29, 2013 

The Honorable Eric H. Holder, Jr. 
Attorney General 
U.S. Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, DC 20530-0001 

Dear Mr. Holder: 

NOTIFICATION AND FEDERAL EMPLOYEE ANTIDISCRIMINATION AND 
RETALIATION ACT OF 2002, PUBLIC LAW 107-174- SECTION 203(A) REPORTING 
REQUIREMENT AND SECTION 202(c) NOTIFICATION REQUIREMENT 

Enclosed is the 2012 annual report of the Tennessee Valley Authority {TVA) pursuant to 
the Notification and Federal Employee Anlidiscriminalion and Retaliation Act of 2002, 
Public Law 107-174. 

1. The number of cases arising under each of the respectlw provisions of law 
COY8red by paragraphs (1) and (2) of section 201(a) In which discrimination 
on the part of TVA was alleged. 

Diserimination Cases Filed in Civil Courts 

FY2012 
FY2011 
FY2010 
FY2009 
FY2008 

5 
3 
1 
5 
9 

Whistleblower Protection Act (5 U.S.C. § 2302(bX8)) Cases Flied 

FY2012 
FY2011 
FY2010 
FY2009 
FY2008 

0 
1 
1 
0 
0 
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TVA Discrimination (EEOC) Complaints Filed 

FY2012 
FY2011 
FY2010 
FY2009 
FY2008 

59 
71 
64 
56 
46 

2. The status or disposition of cases described In paragraph (1). 

Discrimination Cases Filed in Civil Courts 

FY2012 
Resolved in favor of TVA 3 
Resolved against TVA O 
Se Wed 1 

FY2011 
ResoM;!d in favor of TVA O 
Resolved against TVA O 
SeWed 0 

FY2010 
Resolved in favor of TVA 1* 
Resolved against TVA o 
SeWed 1* 

FY2009 
Resolved in favor of TVA O 
Resolved against TVA 1 
Se Wed 0 

FY2008 
Resolved in favor of TVA 3 
Resolved against TVA 1 
SeWed 2 

WhisUeblower Protection Act (5 U.S.C. § 2302(b XS)) Administrative Cases 

FY2012 
Resolved in favor of TVA O 
Resolved against TVA O 
SeWed 0 

FY2011 
Resolved in favor of TVA 0 
Resolved against TVA O 
Se Wed 1 

*Case filed in previous years. 
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FY2010 
Resolved in favor of TVA O 
Resolved against TVA O 
Se Wed 0 

FY2009 
Resolved in favor of TVA O 
Resolved against TVA 0 
SeWed 0 

FY2008 
Resolved in favor of TVA 0 
Resolved against TVA O 
SeWed 0 

TVA Discrimination (EEOC) Complaints 

FY2012 
Decisions Finding No Discrimination 33 
Decisions Finding Discrimination 1 
Dismissed 5 
Withdrawn 7 
SeWed 12 

FY2011 
Decisions Finding No Discrimination 44 
Decisions Finding Discrimination 1 
Dismissed 11 
Withdrawn 5 
SeWed 5 

FY2010 
Decisions Finding No Discrimination 22 
Decisions Finding Discrimination O 
Dismissed 9 
Withdrawn 2 
Se Wed 3 

FY2009 
Decisions Finding No Discrimination 28 
Decisions Finding Discrimination 0 
Dismissed 8 
Withdrawn 1 
SeWed 13 
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FY2008 
Decisions Finding No Discrimination 21 
Decisions Finding Discrimination 2 
Dismissed 13 
Withdrawn 4 
~woo 3 

3. The amount of money required to be reimbursed by TV A under section 201 
In connection with each of such cases. 

FY2012 
FY2011 
FY2010 
FY2009 
FY2008 

*"TVA receives no appropriatoo funds. All judgments are paid from TVA's 
revenues, and therefore TVA makes no reimbursements under section 201(b) 
of the No Fear Act 

4. The number of employees disciplined for discrimination, retaliation, 
harassment, or any other Infraction of any provision of law referred to In 
paragraph (1). 

FY2012 
FY2011 
FY2010 
FY2009 
FY2008 

None, but training was directed for applicable management 
None 
None 
None 
Two 

5. The final year-end data posted under section 301(c)(1)(B) for such fiscal year 
(without regard to section 301(c)(2)). 

See Exhibit 1 

6. (A) A detailed description of the policy Implemented by TV A relating to 
appropriate disciplinary actions against federal employees who 
discriminated against any Individual In violation of any of the laws cited 
under sedion 201(a)(1) or (2) or committed another prohibited personnel 
practice that was revealed In the Investigation of a complaint alleging a 
violation of any of the laws cited under section 201(a)(1) or (2). 
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TVA has established an agency-wide employee discipline policy covering all 
disciplinary actions. TVA uses progressive discipline, and the policy states that the 
major purpose of TVA's disciplinary action is to rehabilitate the employee, prevent 
recurrence, and encourage the employee involved to render future satisfactory 
service. 

TVA's disciplinary focus is on communicating an expectation of change and 
improvement rather than an expectation of future problems and eventual termination. 
Progressive disciplinary action may include counseling, a verbal warning, an oral 
warning, a written warning, disciplinary suspension, and termination; but the specific 
approach taken in each case depends upon the circumstances. VIOiation of TVA's 
Equal Employment Opportunity policy, for example, may result in disciplinary action 
ranging from an oral warning to termination. 

All levels of progressive discipline will not be used in every disciplinary situation. 
In some situations, the offense may be sufficienUy serious to warrant beginning the 
progressive discipline process at a more advanced level than counseling. TVA's 
policy regarding intimidation and/or harassment offenses, for example, starts with the 
issuance of a written warning. For some serious offenses, termination remains an 
appropriate initial disciplinary action. However, TVA's decision to impose discipline 
on an employee will indude a consideration of the relevant circumstances of each 
situation as well as the overall objectives and policies of TV A. 

In some areas, Including equal employment, the WhisUeblower Protection Act. and 
sexilal harassment, the TVA Board of Directors has issued specific policy statements. 
In addition to the general disciplinary policy described above, TVA provides 
counseling and resolution alternatives for employees and applicants who believe 
they have been subjected to prohibited discrimination, provides prompt and just 
disposition of discrimination complaints, provides sufficient qualified resources 
and personnel to administer the equal employment opportunity and affumative 
employment program in a positive and effective manner, and enhances employment 
opportunities for disabled veterans and persons with disabilities by providing 
reasonable accommodation and removing architectural barriers. 

Employees who believe they have been discriminated against because of race, color, 
religion, sex, national origin, age, disability, retaliation, or genetic information can 
contact an equal employment opportunity counselor within 45 days of the action or 
event at issue. The counselor will attempt informal resolution of the matter and Inform 
the employee or applicant of his/her rights and responsibilities. Fonnal complaints 
of discrimination are investigated by the Equal Opportunity Compfiance (EOC) staff, 
who also oversees the alternative dispute resolution process for equal employment 
disputes. The staff also renders final agency decisions on formal complaints of 
discrimination, directs remedial action in equal employment opportunity cases, and 
reviews and evaluates changes in the substance of personnel and employment 
programs, practices, policies, or procedures that will eliminate discriminatory practices 
and improve TVA's program for equal employment opportunity. 
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Under TVA policy, all TVA employees, managers, and supervisors are also 
responsible for, and will be held accountable for, achieving TVA affirmative 
employment program objectives and for fulfilling the equal employment opportunity 
program requirements. This responsibility indudes the maintenance of a work 
environment free of prohibited discrimination or harassment It also includes the 
obligation to review, evaluate, and control managerial and supervisory performance 
to ensure that equal employment opportunity and affirmative employment policies and 
programs are supported and administered fairly. 

With regard to sexual harassment, TVA has a specific policy stating that all TVA 
managers and employees shall avoid any action or conduct which could be viewed as 
sexual harassment, and shall also take steps to prevent this offensive, unacceptable 
behavior from occurring in the workplace. Cases of alleged sexual harassment are 
investigated by TVA as claims of discrimination, or by TV A's Inspector General as 
violations of conduct regulations. 

With regard to the WhisUeblower Protection Act. TVA employees, applicants, and 
former employees have the right to file complaints or appeals if they believe actions 
are taken against them based on reprisal for whisUeblowing. These persons may 
file a complaint or appeal if they befieve a personnel action was taken, not taken, 
threatened, or proposed against them because they disclosed information which 
they reasonably believed shows a violation of any law, rule, or regulation; gross 
mismanagement; a gross waste of funds; abuse of authority; or a substantial and 
specific danger to public health or safety. 

{B) The number of employees who are disciplined In accordance with such 
policy and the specific nature of the disciplinary action taken. 

FY2012 
FY2011 
FY2010 
FY2009 
FY2008 

None, but training was directed for applicable management 
None, but training was directed for applicable management 
None 
None 
Two employees received a verbal warning, and training was 
directed for applicable departments. 

7. An analysis of the Information described above In (1) through (6) In 
conjunction with data provided to the Equal Employment Opportunity 
Commission In compliance with part 1614 of title 29 of the Code of Federal 
Regulations Including: 

(A) An examination of trends 

There has been approximately a 16.9 percent decrease in the number of complaints 
filed (from 71 in FY 2011, to 59 in FY 2012). The decrease in formal complaints is 
largely attributable to an increase in Equal Employment Opportunity and Respectful 
Workplace Training activities conducted among TVA's workforce and staff augmented 
contractors. 
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In fiscal years 2008 through 2012, the largest number of complaints filed were on the 
basis of age, race, and reprisal on the issues of nonselection/promotion and terms 
and conditions of employment During this same five-year period, TVA issued 7 final 
decisions finding discrimination. 

(B) Causal analysis 

The 16.9 percent decrease in the number of complaints filed in FY 2012 (59), as 
compared to FY 2011 (71 ), is primarily due to increased Equal Employment 
Opportunity and Respectful Workplace Training and the resultant increase in 
awareness among TVA's managers, employees, and contractors. 

(C) Practical knowledge gained through experience 

Equal Employment Opportunity training modules on complaint prevention and 
resolution have been incorporated in new employee orientation, supervisory training, 
and other site-specific training efforts. 

(D) Any actions planned or taken to Improve complaint or civil rights 
programs of TVA 

An online No FEAR Act training module was developed, and the worldorce was 
trained regarding applicable discrimination laws. We will continue to make the 
workforce aware of TVA's complaint processes. Emphasis will continue to be placed 
on mediation to prevent the filing of complaints and encourage the early resolution of 
formal complaints. Also, the EOC staff visited TVA sites throughout our seven-state 
region to train employees, managers, and human resources professionals and 
encourage cooperation in preventing, processing, and resolving complaints. 

8. Any adjustment (to the extent the adjustment can be ascertained In the 
budget of the agency) to comply with the requirements under section 201. 

FY2012 
FY2011 
FY2010 
FY2009 
FY2008 

None 
None 
None 
None 
None 

9. Written plan to train all TVA employees about their rights and remedies 
under the antidiscrimination laws and the Whlstleblower Protection Laws. 

TVA requires all employees and conlractors to complete a one-hour training module 
which provides an overview of ethics, whistleblower protection and the Federal 
Employee Anti-Discrimination and Retaliation Act, "No Fear Act" laws and regulations. 
The training contains audio and video which not only provides information concerning 
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applicable laws but also TVA policies regarding ethics, anti-disaimination, 
whisUeblower protection, and political activity on the job. The training course, 
among other things teaches employees and contradors who they should call 
should they have a question or complaints about these matters. TVA began 
offering this training in November 2, 2012. To date, 99.5 percent of TVA's 
employees have completed the training. 

Please let me know if you have any questions. I can be reached at (865) 632-3199. 

Enclosure: 
cc (Enclosure): 

The Honorable lhomas R Carper 
Chairman 
Senate Committee on Homeland 

Security and Governmental Affairs 
340 Dirksen Senate Office Building 
Washington, DC 20510 

The Honorable Darrell E. Issa 
Chairman 
United States House of Representatives 
Committee on Oversight and Government 

Reform 
2157 Rayburn House Office Building 
Washington, DC 20507-0100 

Ms. Jacqueline A. Berrien, Chair 
Equal Employment Opportunity 

Commission 
131 M. Street, NE 
Fourth Floor, Suite 4NW02F 
Washington, DC 20507-0100 

Mr. Tim Kurry, Deputy Associate Director 
Office of Personnel Management 
Partnership and Labor Relations 
1900 East Street. NW, Suite 7H28 
Washington, DC 20415 

The Honorable Barbara Boxer 
Chairman 
United States Senate Committee on 

Environment and Public Works 
410 Dirksen Senate Office Building 
Washington, DC 20510-6175 

The Honorable Patrick Lsahy 
President, Pro Tempore of the 

United States Senate 
722 Hart Building 
Washington, DC 20510-1102 

The Honorable Bill Shuster 
Chairman 
United States House of Representatives 
Committee on Transportation and 

Infrastructure 
2165 Rayburn House Office Building 
Washington, DC 20515 



Equal Employment Opportunity Data Posted Pursuant to the No Fear Act 

FYTD 2012 30-SEP 

(last updated on 10/4/2012 3:48:43 PM) 

Comparative Data 2012 
Complaint Activity Previous Flscal Year Data Tllru 

2007 2008 2009 2010 2011 30-SEP 

Number of Complainants 43 41 50 60 67 56 
Number of Complaints Filed 44 46 56 64 70 58 

Filers 1 5 6 4 2 2 

Complaints by Basis 
Comparative Data 

Previous Fiscal Year Data 

IVote: Complal- ,,.,. be -
2012 

a//eg/ng mu/llple bases. 11le..,,,, a 2007 2008 2009 2010 2011 Tllru 
lhebeses mqnotequa/- 30-SEP 
-1a1n1s tlled. 
~ 13 15 15 26 24 221 
::olQr 0 0 0 1 1 0 

Religion 1 0 1 1 2 2 .. 11 19 20 23 28 24 
5ex 9 6 11 21 25 13 

Origin 2 0 0 1 1 1i 
:quai PayAd 0 0 0 6 2 r - 20 13 15 23 25 25 
:>isabilily 10 10 14 15 11 10 
3enetic Information 0 0 0 0 0 0 
'bl-EEO 0 0 0 0 0 0 

Complaint& by lluue 
Comparative Data 

Previous Fiscal Y•r Data 

~: Compla/nts CM be -
2012 

~ng-ltiple-. 11le ... m 2007 2008 2009 2010 2011 
Tllru 

lot .......... mqnotequtll- 30-SEP 

·~;.. 1 4 1 6 8 3 
UUU8S 6 4 8 4 6 5 

O.wards 0 0 0 0 0 01 
to i-ull Time 0 0 0 0 0 0 

Jisciplinary Action I 
Demotion 0 0 1 1 I 2 01 
Reprimand 0 0 1 0 1 01 
Removal 0 0 0 u 0 0 

-nsion 0 2 2 2 0 2 

VII"" 2 3 0 1 0 2 

JIJlY Hours 3 0 0 1 0 0 

Evaluetion Appraisal 1 1 2 1 1 1 

Exam· .est 1 2 0 4 0 1 

Marassment 
... 8 1 6 6 1 8 

~xual 1 1 0 2 4 3 

"80ieal Examination 0 0 2 1 0) 0 

--ay (nuuding 3 5 8 11 3 0 

" 17 12 21 16 22 24 

"<eassignment I I 
Denied 0 0 0 0, 0 0 

..,. ___ ... __ ,.._. __ ......... --.. 

Exhibit 1 



Equal Employment Opportunity Data Posted Pursuant to the No Fear Act 

FY1D 2012 30-SEP 

. ( last updated on 10/4/2012 3:48:46 PM ) 

0 0 0 0 1 0 
Reasonable Aa:ornmodation 1 0 3 2 0 1 
Reinstatement 0 0 0 0 0 0 
1«1tirement 0 0 0 2 0 0 
ennination 7 8 I 7 2 9 

itions of Employment 13 21 16 23 18 12 
une and Allendance 0 0 0 0 0 0 
raining 1 1 ~ 3 0 1 

.Jltler 3 5 o 20 32 29 
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I. Executive Summary 

The Department of the Air Force (DAF) provides its Annual Report to Congress as required by 
Section 203 of the Notification and Federal Employee Antidiscrimination and Retaliation Act of 
2002 ("No FEAR Act"), Public Law 107-174. The DAF report provides information on the 
number of cases in Federal court pending or resolved that resulted in judgments, awards, or 
compromise settlements; the amount of money required to be reimbursed by the Air Force; the 
number of employees disciplined as defined in 5 C.F.R. 724.102 and the specific nature, e.g., 
reprimand, etc., of the disciplinary actions taken, separated by the provisions(s) of law involved; 
the final year-end data about discrimination complaints for each fiscal year posted in accordance 
with Equal Employment Opportunity Commission (EEOC) regulations at 29 C.F.R. 1614 subpart 
G (implementing section 301(c) (l)(B) of the No FEAR Act); a detailed description of the 
agency's policy for taking disciplinary actions; an analysis of trends and practical knowledge 
gained through experience; any actions planned or taken to improve complaint or civil rights 
programs with the goal of eliminating discrimination and retaliation in the workplace; any 
adjustments to the budget to comply with the No FEAR Act requirements and the agency's written 
plan developed to train its employees. 

This No FEAR Act Annual Report covers Fiscal Year (FY) 2012, from October 1, 2011 to 
September 30, 2011 . During this reporting period there were 22 Federal court cases pending 
(Appendix A). Eighteen of the cases had two or more bases. Eleven (11) cases alleged violations 
of the Civil Rights Act of 1964 (42 U.S.C. § 2000e et seq) (Title VII). Seven (7) alleged violations 
filed under the Age Discrimination in Employment Act (ADEA) of 1967 (29 U.S.C. §§ 631 , 
633(a)); four (4) alleged the Rehabilitation Act of 1973 (Rehab. Act) (29 U.S.C. §791); none fell 
under the Whistleblower Protection Act (WPA) (5 U.S.C. §2302(b)(8)). 

Of the pending Federal court cases, two (2) cases are pending from 2009; six (6) cases are pending 
from 2011 , and thirteen (13) cases are pending from 2012. The two most prevalent bases of the 
Federal court cases pending are race and reprisal. 

There were a total of eleven (11) Federal court cases closed this reporting period; two (2) with 
awards and nine (9) with no awards. None of the awards paid resulted in findings. Total awards 
pay-out was $180K. 

Reimbursement of the Judgment Fund for FY12 was $575K. This is a $85K decreased from what 
was reimbursed in FYl l , (Appendix B). There were one separately designated attorney's fees of 
$37K from the amount reimbursed to the Judgment Fund and there were no adjustment made to 
the agency's budget to pay awards. 

The OAF disciplined a total of 10 employees for infractions arising from provision of law cited in 
the No FEAR Act. All but two of the discipline actions resulted in a suspension the others resulted 
in reprimand. (Appendix C). Five (5) of the respective provisions were sexual harassment and five 
(5) were prohibited personnel practice. The agency' s policy on disciplinary actions and selecting 
the penalty can be found in AFI 36-704, 22 July 1994, Civilian Personnel; Discipline and Adverse 
Actions: Guide to Disciplinary Actions, pgs 34 - 40. (Appendix D) . 

3 



• 

• 

The final year-end data posted on DAF's web site pursuant to Section 301(c) (1) (B) of the No 
FEAR Act is included in Appendix E. 

A summary of the data this reporting period shows there were 472 complaints filed while in FYl 1, 
615 complainants were filed. This is a decrease by 23.4% in complaints filed. Complaints filed 
equated to just 0.26% of the DAF workforce, ten (10) included remands. This FY12 there were a 
total of seven (7) complaints which resulted in findings of discrimination. Six (6) were findings 
from hearing and one (1) was a finding without a hearing. The bases identified: retaliation and age. 
The issues complained of: assignment of duties, evaluation/appraisal, and time and attendance. 

The basis of retaliation was the most filed 196 complaints while race 175 complaints was the 
second most filed basis. There were 289 claims of retaliation filed in FYl 1 a decreased by 39.5% 
this FY. In race based complaints 238 were filed in FYl 1 down by 26.5% this FY. This FY all 
bases reflected a decreased excepted national origin which increased by only 0.9%. The most 
significant decreased was in the basis of retaliation. In FYl 1, 289 complaints were filed this FY 
196 complaints were filed a decreased of 32%. Other significant decreases were in the bases of 
race, age, and disability. The most prevalent issue claimed this reporting period was disciplinary 
action - removal. The majority of issues reflected a decreased and uneventful. 

With regards to processing times the average numbers of days showed an increased in the 
investigation stages and the final action stages. The most significant increase was in the final 
actions stage taking an additional 89 days to process. Overall the average processing days 
increased by 180 days. FYI 1 overall average was 308 days this FY shows an average of 466 days . 

This FY, 61 complaints were dismissed by the agency while in FYll 83 cases were dismissed. 
The average days pending prior to dismissal was 69 days compared to 58 days in FYl 1. Total 
complaints withdrawn by complainants were 53 compared to 71 withdrawals last year. 

Pending complaints from previous FY this year is 374 compared to 290 in FYI 1. Complaints 
pending in investigation shows 37, pending in hearing 220, pending in final action 116 and 
pending in appeal with EEOC Office of Federal Operations 235. Pending complaints where 
investigation exceeded the required time frame 315, in FY 11 213 . 

The agency's training plan is found at APPENDIX F. It outlines how the agency implemented the 
No FEAR training requirements. The No FEAR training statistical report for civilian employees 
trained was 89.0% and military civilian supervisors trained was 86.5% with a combined agency 
total of 88.0% see APPENDIX G, a reporting of 100% of our major commands (MAJCOM), and 
99% of our installations . 

4 



• 

• 

II. Introduction 

The No FEAR Act requires Federal agencies to submit annual reports to the Speaker of the House 
of Representatives, the President pro tempore of the Senate, the Committee on Governmental 
Affairs of the Senate, the Committee on Government Reform of the House of Representatives, 
each committee of Congress with jurisdiction relating to the agency, the Attorney General, and 
EEOC. Additionally, the U.S. Office of Personnel Management' s (OPM) final regulation on the 
No FEAR Act requires that OPM also receive a copy of the report. The DAF submission is in 
accordance with these reporting requirements. 

ill. Background 

The No FEAR Act was signed into law on May 15, 2002, and became effective on October 1, 
2003. The Act requires Federal agencies to be accountable for violations of antidiscrimination and 
whistleblower protection laws and to post certain statistical data on their web sites relating to 
Federal sector EEO complaints filed with the agencies. 

Section 203 of the No FEAR Act requires that each Federal agency submit its annual report to 
Congress not later than 180 days after the end of each FY. Federal agencies must report, among 
other things, the number of Federal court cases arising under each of the respective areas of law 
specified in the Act in which discrimination was alleged; the status or disposition of cases; amount 
of money required to be reimbursed; number of employees disciplined; any policies . implemented 
related to appropriate disciplinary actions against a Federal employee who discriminated against 
any individual, or committed a prohibited personnel practice; and, an analysis of the data collected 
with respect to trends, and causal analysis. 

The President delegated responsibility to OPM for the issuance of regulations governing 
implementation of Title II of the No FEAR Act. The OPM published final regulations on May 10, 
2006, concerning the reimbursement provisions of the Act; final regulations to carry out the 
notification and training requirements of the Act on July 20, 2006; and the final regulations to 
implement the reporting and best practices provisions of the No FEAR Act on December 28, 2006. 
The EEOC issued its final regulations to implement the posting requirements of Title III of the No 
FEAR Act on August 2, 2006. The DAF has prepared this report based on the provisions of the No 
FEAR Act and OPM and EEOC's final regulations. 

IV. Data 

Section 203(a)(l) of the No FEAR Act requires that Federal agencies include in their Annual 
Report to Congress ''the number of cases arising under each of the respective provisions of law 
covered by paragraphs (1) and (2) of section 201(a) in which discrimination on the part of such 
agency was alleged." The OPM's final regulations at 5 C.F.R. § 724.302 on reporting and best 
practices issued on December 28, 2006, clarify section 203(1) of the No FEAR Act stating that 
Federal agencies report on the "number of cases in Federal court [district or appellate] pending or 
resolved ... arising under each of the respective provisions of the Federal Antidiscrimination laws 
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and Whistleblower Protection Laws applicable to them ... in which an employee, former Federal 
employee, or applicant alleged a violation(s) of these laws, separating data by the provision(s) of 
law involved." 

Additionally, the final year..:end data posted on DAF' s web site pursuant to Section 30l(c) (1) (B) 
of the No FEAR Act is included in Appendix E. The final year-end data indicate there were 4 72 
complaints of discrimination filed, by 446 complainants. This is a decrease by 23.4% in 
complaints filed and equated to just 0.26% of the DAF workforce. 

a. Civil Cases 

During this reporting period there were 22 Federal court cases pending (Appendix A). 
Eighteen of the cases had two or more bases. Eleven (11) cases alleged violations of the Civil 
Rights Act of 1964 (42 U.S.C. § 2000e et seq) (Title VII). Seven (7) alleged violations filed under 
the Age Discrimination in Employment Act (ADEA) of 1967 (29 U.S.C. §§ 631 , 633(a)); four (4) 
alleged the Rehabilitation Act of 1973 (Rehab. Act) (29 U.S.C. §791); none fell under the 
Whistleblower Protection Act (WPA) (5 U.S.C. §2302(b)(8)). 

b. Reimbursement to the Judgment Fund 

The OPM published final regulations in the Federal Register on May 10, 2006, to clarify the 
Agency reimbursement provisions of Title II of the No FEAR Act. These regulations state, among 
other things, that the Financial Management Service (FMS), a Bureau of the U.S. Department of 
the Treasury, will provide notice to an Agency's Chief Financial Officer within 15 business days 
after payment from the Judgment Fund. The Agency is required to reimburse the Judgment Fund 
within 45 business days after receiving the notice from FMS or must contact FMS to make 
arrangements in writing for reimbursement. 

The reimbursement to the Treasury Judgment Fund was $575K for two discrimination cases filed 
in Federal court resulting in judgments, awards, or compromise settlements during FY12. Neither 
had resulted in findings. $3 7K attorney' s fees separately designated. The DAF has reimbursed the 
Treasury Judgment Fund of all monies owed to the Fund for judgments, awards, and compromise 
settlements for FY12. A more detailed comparative can be found in Appendix C. 

c. Types of Disciplinary Actions 

Section 203(a)(4) of the No FEAR Act requires that Federal agencies include in the Annual 
Report to Congress the number of disciplinary actions taken for conduct inconsistent with Federal 
anti-discrimination and whistleblower protections. The OPM's regulation clarified that these cases 
refer to the number of discrimination cases for which the Judgment Fund paid on behalf of the 
Agency. The regulations also defined disciplinary actions to include any one, or a combination of, 
the following actions: reprimand, suspension without pay, reduction in grade or pay, or removal. 
The OPM's final regulation also provides that irrespective of discrimination cases in Federal court, 
Federal agencies are to report the total number of employees disciplined and the specific nature of 
the disciplinary action taken in accordance with Agency policy that prescribes disciplinary action 
for discrimination, retaliation, or harassment conduct, and whistleblower protection law violations . 
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This FY a total of 10 disciplinary actions fell under the provision of No FEAR Act. Two resulted 
in reprimands and eight resulted in suspensions. Five complaints fell under sexual harassment and 
five fell under the prohibited personnel practices. A more detailed comparative can be found in 
Appendix C. 

d. Final Year-End Data Posted Under Section 301(c)(l)(B) 

The final year-end data posted on DAF' s web site pursuant to Section 301(c) (1 ) (B) of the 
No FEAR Act is included in Appendix E. The following is a synopsis of the final report. 

Complaint Activity 

Overall, FY12 complaint activity of 472 reflects of a decrease of 23.3 % or 143 fewer cases filed. 
This total includes ten remanded cases. In FYl 1, 615 complaints were filed, 546 were filed in 
FYlO. Complaint activity has been on the decline since FY09, when 509 cases were filed. 

Complaints by Basis 

The largest decrease this reported period was reflected in the basis of retaliation where 196 claims 
were filed instead of 289 reported in FYl l. In race-based complaints, 175 cases were filed 
compared to 238 in FYI 1. This represents a decrease of 26.5%. There were not any significant 
increases this reporting period. All bases reflected a decrease except for national origin which 
only went up by 9%. Also showed a significant decrease was disability claims 208 claims were 
filed in FYl 1 this reporting period only 137 claims were filed a decrease of 34.4%. 

Complaints by Issue 

Although non-sexual harassment went down by 2.5% or 4 claims it continues to be the most 
prevalent claim identified. One hundred sixty three filed this reporting period while 167 was filed 
in FYl 1. Several personnel actions should double digits decreases; appointments, assignments, 
awards, evaluation/appraisal, denied reassignment, termination, reasonable accommodation, and in 
terms/conditions of employment. 

Processing Time 

All categories in the processing time increased. The most significant was "complaints pending 
during fiscal year (average number of days in final action stage)." In FYll , numbers of days in 
final action stage were 217; this reporting period 306 days were spent in the final action stage, an 
increase of 158 days. Another significant increase was reflected in "average number of days in 
investigation stage"; in FYll 216 days were reported this FY, 260 days is reported. The overall 
average number of days in final action stage was up by 158 days or 51.0%. 

Complaints Dismissed by Agency 

The agency dismissed a total of 61 complaints on the merits, average days pending prior to 
dismissal was 69 days and the number of complaints withdrawn by the complainants was 53 . 
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Total Final Actions Finding Discrimination 

There were a total of seven findings of discrimination one was without a hearing and six as with a 
hearing. The bases identified in the findings were: retaliation and age. The issues complained of: 
were assignment, disciplinary action, duty hours and non-sexual harassment. 

Pending Complaints Filed in Previous Fiscal Years by Status 

Total complaints carried over from previous year was 374, which equated to 326 complainants; 
complaints pending in investigation were 37 compared to 25 in FYll ; complaints pending in 
hearing 220 compared to 167 in FYl 1; complaints pending in final action 116 and complaints 
pending appeal with EEOC Office of Federal Operations, 235 compared to 206 cases in FYI 1. 

Complaint Investigations 

Overall, complaints exceeding the required timeframes increased this reporting was 315 this FY 
while 213 was reported in FYl 1, an increase of 48%, or 102 complaints. 

e. Description of Policy on Disciplinary Actions and Selecting the Penalty 

Section 203(a) (6) of the No FEAR Act requires that Federal agencies include in their 
Annual Report to Congress a detailed description of the policy implemented by the Agency 
relating to disciplinary actions imposed against a Federal employee who discriminated against any 
individual in violation of any of the laws cited under section 201(a) (1) or (2), or committed 
another prohibited personnel practice that was revealed in the investigation of a complaint 
claiming a violation of any of the laws cited under section 20l(a) (1) or (2). 

Appendix D references the agency's disciplinary action and guidance on selecting the appropriate 
penalty. Appendix C provides number of DAF employees disciplined this reporting period for 
prohibitions of unlawful discrimination and discriminatory practices. 

f. No FEAR Training 

Section 202(c) of the No FEAR Act requires Federal agencies to provide training to their 
employees on the · rights and remedies under Federal anti discrimination, retaliation, and 
whistleblower protection laws. Under 5 C.F.R. § 724.203, Federal agencies were required to 
develop a written training plan and to have trained their employees by December 17, 2006, and 
every two years thereafter. Under implementing regulations, new employees are to receive No 
FEAR training within 90 days of appointment, which can be met through an Agency orientation or 
training program. Appendix F provides a detailed description of the agency' s No FEAR training 
plan. The No FEAR training statistical report for civilian employees trained was 89.0% and 
military civilian supervisor 86.5% were trained giving the agency a combined 88.0% see Appendix 
G. a reporting of 100% of our major commands (MAJ COM), and 99% of our installations . 
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V. Analysis of Trends, Causal Analysis, and Practical Knowledge Gained 
Through Experience 

Section 203(a) (7) of the No FEAR Act requires that Federal agencies undertake "an examination 
of trends, causal analysis, and practical knowledge gained through experience and any actions 
planned or taken to improve complaint or civil rights programs of the agency." See; VII. DAF's 
Actions Planned or Taken to Improve Complaint or Civil Rights 
Programs Pursuant to Section 203 (a)(7)(D) 

This reporting period showed that complaint filings down 28% from FYI 1. The agency' s MD-715 
reported that White females, Hispanic males and females, and individuals with disabilities 
departure from the agency decreased from FY 2011 to FY 2012. White females filed 13.2% while 
Hispanic males and females made up 10.5% of complaints filed this FY12. 

Additionally, there are low participation rates of some EEO groups of employees and individuals 
with disabilities in various major occupations and at the mid-manager (GS-13 to GS-15) grades 
and SES levels. See; VII. DAF's Actions Planned or Taken to Improve Complaint or Civil 
Rights Programs Pursuant to Section 203 (a)(7)(D) 
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VI. Adjustment to Budget 

Section 203(a) (8) of the No FEAR Act requires that Federal agencies include in their Annual 
Report to Congress information regarding "any adjustment (to the extent the adjustment can be 
ascertained in the budget of the agency) to comply with the requirements under section 201." 

The DAF has not made such an adjustment to its budget. 

VII. DAF's Actions Planned or Taken to Improve Complaint or Civil Rights 
Programs Pursuant to Section 203 (a)(7)(D) 

Air Force Equal Opportunity continued to make progress toward achieving a model EEO 
program during FY 2012 despite such challenges as civilian hiring freezes, reductions in 
manpower authorizations, and funding shortages. A list of accomplishments and initiatives to 
provide equal opportunity for all employees and promote an inclusive and diverse workforce that 
maximizes employees' potential is shown below. 

EO Process Improvement. 

1. Timeliness of Processing EEO Complaints. In FY2012 the Air Force implemented 
efficiencies developed in FY2011 for reducing EEO processing times from 180 to 150 days and to 
reduce Alternative Dispute Resolution (ADR) times from 90 to 60 days. Efficiencies included an 
expedited processing pilot, more frequent tracking of open cases, reassigning some functions, and 
increased accountability. Six Air Force bases are being used as to test the expedited processing 
pilot. 

a . One result was over 90% of informal complaints (i.e ., pre-complaint inquiries) were 
processed in a timely manner. 

b. Air Force is working with the DoD Investigation Resolution Division (IRD) in a 
process improvement effort to reduce the backlog of EEO complaint investigations. One initiative 
is a "blitz" where IRD investigators perform investigations on at least seven formal complaints at 
.one time in one location. Efforts had just begun as of the beginning of the first quarter of FY2013. 

c. Final Agency Decisions (FADs). The AF Civilian Appellate Review Agency hired 
a contract Analysts to help with writing of FADs in November 2011. As of October 2012, the 
backlog of F ADs to be written had been eliminated. 

d. DAF 0260 and 38171 Survey. The AF conducted the first ever survey of all AF 
specialists, directors and managers in the 0260 (civilian) and 38171 (military) career field. The 
specific purpose of the survey to determine career field health and receive direct feedback on 
issues EO professionals are experiencing since the merger of EEO and MEO. A Strategic Advisor 
Working Group was formed to address challenges and issues facing the EO Community. The Group is 
led by AF/A IQ and AFPC/EO with six teams to work actionable items reported on a periodic basis. A 
description of each team is provided . 
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(1) The Compliance Team will review and make recommendations on issues relating 
to legal and regulatory compliance requirements for military EO and civilian EEO programs. 

(2) The Training Career Development Team will review and make 
recommendations on training of the AF workforce and EO professional development. 

(3) The Technology Team will review and make recommendations on issues relating 
to information technology. 

(4) The Communications Team will review and analyze information for enhanced 
internal and external communication. 

(5) The Manning and Assignments Team will review and make recommendations to 
issues relating to the EO workforce manning, resources and assignments. 

(6) The EO Climate Assessment/Miscellaneous Issues Team will review and 
analyze the results of the 2012 EO Climate Assessment results and issues not assigned to other teams 
for implementation into actionable items. 

Air Force Barrier Analysis Working Group (AFBA WG): 

2. Air Force Barrier Analysis Working Group (AFBA WG): The AFBA WG was 
restructured to add such relevant teams as the Hispanic Employment Analysis Team (HEAT) and 
Women's Issues Team (WIT) for greater efficiency. The AFBA WG executive team met with their 
respective team members at headquarters, major command, and local base levels for various 
persPectives. Actions taken include: Requested, and the Air Force Audit Agency (AF AA) 
approved, a project audit to gather information through "samplings" (like focus groups) of current 
and former AF employees to identify barriers affecting Air Force's ability to attract and retain 
specific Equal Employment Opportunity (EEO) Groups and Individuals with Disabilities (IwDs) . 
The overall objective is to determine whether the Air Force hired and retained a workforce as 
diverse, in terms of race, ethnicity, and gender, when compared with the civilian labor force. 

a. MD715 Transformation: Some projects were begun to effectively execute the 
development of the annual MD715 report. 

(1) An IT initiative was proposed to develop an on-line tool to roll up the following 
from base level to headquarters: regulatory compliance checklist, barrier analysis, and best 
practices. The proposal is in progress. 

(2) The Air Force Personnel Center has pulled MD715 data tables for major 
command (MAJCOM) use in barrier analysis. Such tables are being developed for local base use. 

b. Observation of DoD SEP Manager Training. The Director of EO attended the 
SEP Managers (SEPMs) Course held by the Defense Equal Opportunity Management Institute as a 
subject matter expert. Observations and recommendations were provided to DEOMI management 
for use in course enhancement. 

c. Participation in Asian American/Pacific Islander CAA/PD White House 
Initiatives. The Director of EO initiated a meeting with representatives of the White House 
Initiatives (WHI) for AA/Pl in an effort to enhance Air Force efforts. One unintended outcome 
was for the commander of the Air Force District of Washington, an Air Force major general, to 
serve as a military senior leader advisor for the AA/Pl WHI. 
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3. Disability Program. The Air Force continued to execute the five-year plan for 
increasing employment of individuals with disabilities (IwDs) in accordance with Executive Order 
13548. Specific accomplishments include: 

a. Air Force won the 2012 Secretary of Defense trophy for outstanding achievement 
in the employment of individuals with disabilities, best military department category. The trophy 
is awarded to encourage progress and reward success in affirmative action (disability) programs. 

b. The participation rate for IwDs increased by 1.4% from FY2011 (5.9%) to FY2012 
(7.3%). 

c. Air Force set a new record by hiring 82 employees for the Workforce Recruitment 
Program for College Students with Disabilities (WRP); a new Air Force record. Four of the 
employees were selected for permanent employment. 

d. As of November 1, 2011 , Schedule A eligible Individuals with Disabilities (lwDs) 
are now automatically included for consideration (their resumes forwarded) when selecting 
officials recruit externally (outside of DoD). 

e. The Air Force resurveyed of the disability status of its civilian workforce for the 
second year in a row. 

f. A full-time Disability Program Manager was selected through a partnership 
agreement with DoD. 

g. The Headquarters AF Employees with Disabilities Resource Group (DRG) was 
established and held their first meeting in March 201 2. The DRG is a first in DoD. Members 
provide increased awareness of issues facing IwDs to the Air Force DPM. 

h . The DPM established procedures for manually tracking reasonable accommodation 
requests on a monthly basis throughout the Air Force. 

VIII. No FEAR Plan. 

The agency's training plan is found at APPENDIX F. The Air Force has developed on its 
Advanced Distributed Learning Service (ADLS) an online "No FEAR Act" training course to 
carry out the requirements of the No FEAR Act Training Plan. The 30 minutes course provides 
instruction on all topics required by the No FEAR Act. All DAF civilian employees (executives, 
managers, and supervisors), and military members that supervises civilians, must accomplish 
training as required by 5 CFR § 724.203(d). The on-line training satisfies the initial and the 
biennial training requirements of 5 CFR § 724.203(e). Additionally, there is a ten question quiz 
with a minimum passing score of 70%. For employees without ADLS accounts (non-appropriated 
funds employees), the Equal Opportunity offices conduct on-site briefings using Air Force
approved No FEAR Act training lesson plans. Attendees at on-site briefing do not have to take the 
quiz. EO offices must train new employees as part of its orientation program within 90 calendar 
days of the new employees' appointment. At all on-site briefings, the EO offices must track 
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numbers of individuals trained and report the statistics when required by AFPC/EO or high 
headquarters. This reporting period will not reflect the statistical data for training . 
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APPENDIX A: Pending Federal Court Cases by Alleged Violation 

Federal Court Alleged Title VII Alleged ADEA 
cases Pending 

Alleged Rehab Alleged Violations 
ofWPA 

Note: Additionally, under Title Vil; Eleven (11) alleged reprisal and Six (6) alleged sex 
discrimination . 
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• APPENDIX B: Reimbursement of Judgment Fund · 

Fiscal Year Data 2007 2008 2009 2010 2011 2012 
Em lo ee $483 $2,550 $1 ,502 $190 $660 $575 
Attorney NIA NIA NIA NIA NIA $37 

• 

• 
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• APPENDIX C: Disciplinary Actions Taken 

Federal Employee Comparative Data 
Discrimination and Previous Fiscal Year Data 

Retaliation -
Disciplinary Actions 

Relating to 
Discrimination, 2007 2808 2009 2010 2011 2012 

Prohibited Personnel 
Practice, 

Whistleblower 
Total Disciplinary 14 7 10 14 8 10 
Actions 

Reprimand 8 1 3 2 0 2 

Suspension 5 6 6 12 8 8 
Removal I 0 0 0 0 0 

Demoted 0 0 I 0 0 0 

Respective Provisions of No FEAR 

Discrimination 3 I 1 3 4 0 

Prohibited 
9 2 5 5 2 5 Personnel Practice 

Sexual Harassment 
2 4 4 6 2 5 

• Note: Source document CPO' s Adverse Action 2012 
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• APPENDIX D: AFI 36-704, 22 July 1994, Civilian Personnel; 
Discipline and Adverse Actions: Guide to Disciplinary Actions, pgs 34 
-40 

• 

• 

Attachment 3 

GUIDE TO DISCIPLINARY ACTIONS 

NOTE: See Section F of this regulation for information concerning use .of this guide and selection 
of appropriate penalties in disciplinary actions: 

A3.1. Cause of Action Column: 

A3.l.l. IT IS NOT NECESSARY TO STATE A CAUSE OF ACTION EXACTLY AS 
SHOWN IN TIDS COLUMN. What is important is to state exactly what the employee did 
wrong, preferably without using legal terms suggesting crime. If such legal terms were used, it 
might be necessary to prove all the elements necessary to establish that the crime has been 
committed, including felonious intent. 

A3. l .2. Cause is best identified by a specific charge or label for the offense IF that charge 
or label is relevant. BE CAREFUL TO SELECT A LABEL WHICH FITS THE FACTS AND 
NOT TO DISTORT THE FACTS TO FIT A SPECIFIED OFFENSE IN THE GUIDE. 

Selecting the Penalty 

SELECTING THE PENAL TY 

Use this attachment along with Attachment 3. It shows the interrelationships of some key factors 
in the disciplinary system but neither establishes additional procedural requirements nor 
automatically sets penalties. Other factors may also be weighed. 

Information on how basic penalty 1 was 
derived and on how favorable elements 2 were 
considered need not be included in notices but 
must be available for subsequent use. 3 

I . Basic penalty is the one 2. Favorable elements are 
that would be used if there those considerations which 
were no other tend toward the imposition 
considerations. It is based of less severe penalties. 
on: Included are: 

Information must be included in the notices of 
any consideration used to increase the severity 
of the basic penalty. 4 

3. Unfavorable elements 4. Penalty assessed results 
are from weighing offavorable 
considerations which tend and unfavorable factors in 
to relationship to the offense . 
show a need for more 
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• a. Offense: severe a. Proposed penalty is 
a. Situation. action than is usually determined on the 

l . Character. taken. basis of all information 
2. Seriousness. l. Possibility of Included are: available at time of 
3. Consequences. genuine misunderstanding. a. Penalties for past institution of action, and 

2. Enticements or offenses within: penalty is specifically 
b. Rehabilitative potential provocations. stated in notice of 
of penalty. 3. Mitigating 1. Suspension - 3 proposed action. 

circumstances. years. 
c. Character or b. Employee: 2. Reprimand - 2 b . Penalty decided 
employee's position years. upon is determined 

1. Length of service. 3. Admonishment based on all available 
2. Quality of - 2 years.s information including 

work history. b. Combination of employee's answer 
3. Personal reputation. offenses. to notice of proposed 
4. Past contributions. action. Give consideration 
5. Record of c. Series or offenses. to request for compassion. 

cooperativeness. State penalty decided upon 
6. Record of d. Character of other and effective date in 

achievements. offenses. notice of decision. 

e. Recency or other 
offenses. 

f. Employee willfulness . 

• 
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APPENDIX E: No FEAR Act Report 

Equal Employment Opportunity Data Posted Pursuant to the No 
FEAR Act 

Equal Employment Opportunity Data Posted Pursuant to Title III of the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Pub. L. 107-174 

~··~ ~ - .. Data • 
_. .. --- . 

2117 2008 2009 2010 "'· 2011 2012 
Number of 
Complaints Filed in 
Fiscal Year 486 466 505 542 611 472 
Number of 
Complainants 446 426 451 475 547 446 
Repeat Filers 33 30 35 51 43 23 

~---··.-- .. - ·-- Om . .... 
2W1 2• 2009 2010 2011 2012 

Race 177 192 207 192 235 175 
Reli2ion 15 10 18 15 19 17 
Retal•ation 239 201 226 269 284 196 
Sex 165 152 187 165 165 154 
National Origin 72 65 65 62 49 56 
Color 60 59 44 57 56 41 
Age 130 119 133 148 178 133 
Disability 121 102 120 132 206 137 
Equal Pay Act 3 2 6 4 s 3 
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• 11~~-: ·- . 
eData 

. . 
2117 2008 2009 2010 2011 2012 

Aooointment 14 13 15 22 40 28 
Assignment 59 76 63 76 88 73 
Awards 13 13 11 10 11 13 

Conversion 3 0 0 1 3 1 
Disciplinary Action -
Demotion 3 3 2 3 l 1 
Disciplinary Action -
Reprimand 18 27 28 23 31 22 
Disciplinary Action -
Suspension 27 24 25 29 29 34 
Disciplinary Action -
Removal 16 11 9 14 9 18 
Disciplinary Action -
Other 21 30 20 33 32 34 
Duty Hours 20 18 21 27 21 25 
Evaluation/ Annraisal 94 107 115 91 99 71 
Exam inationff est 0 0 2 2 2 3 
Non Sexual 
Harassment 187 134 141 168 164 163 

• Sexual Harassment 20 30 28 21 20 23 
Medical Examination 10 3 4 9 4 6 
Pay Including 
Overtime 19 8 23 20 29 20 
Promotion/Non-
Selection 89 66 107 83 95 58 
Denied Reassismrnent 10 8 13 10 11 8 
Directed 
Reassismrnent 15 23 16 28 21 19 
Reasonable 
Accommodation 16 18 24 27 45 25 
Reinstatement 2 2 0 4 3 2 
Retirement 5 3 4 2 5 3 
Termination 35 30 34 42 53 42 
Terms/Conditions of 
Employment 47 69 52 73 83 65 
Time and Attendance 38 34 35 26 33 29 
Training 21 23 21 25 32 39 
Other 112 104 125 145 155 124 
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L*, .. --. ._,., - . ...:.: .... Data • 
. 2007 2008 2089 2010 2011 2012 

Complaints Pending 
Durin~ Fiscal Year 
Average Number of 
Days in Investigation 
Sta~e 182 188 197 203 222 259 
Average Number of 
Days in Final Action 
Sta~e 263 235 328 355 214 306 
Complaints Pending 
During Fiscal Year 
Where Hearing was 
Reauested 
Average Number of 
Days in Investigation 
Stage 201 200 210 206 226 257 
Average Number of 
Days in Final Action 
Stage 187 90 201 106 112 153 
Complaints Pending 
During Fiscal Year 
Where Hearing was 
not ReQuested 
Average Number of 
Days in Investigation 
Stage 165 184 186 202 217 260 
Average Number of 
Days in Final Action 
Stage 342 339 410 486 313 466 

- - --,.,. 
~-.··c·-... 

- ('. ·- ' 
. 

I • Com · .. eData -
~ - 2087 2008 2009 2010 2011 2012 

Total Complaints 
Dismissed by 
Agency 59 64 62 84 84 61 
Average Days 
Pending Prior to 
Dismissal 140 100 59 105 61 69 
Total Complaints 
Withdrawn by 
Complainants 62 51 47 51 71 53 
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• · eData 
2807 2008 2009 2010 2011 2012 

Total Number 
Find in 2 1 2 2 1 7 

0 0 1 l 0 l 
2 1 1 6 

eData 
2187 2008 2009 2010 2011 2012 

Total Number of 
Findin s 2 2 2 7 

Race 0 I 100.00% 0 1 100.00%) 0 

Reli ion 0 0 0 0 

Retaliation 0 2(100.00% 0 4 57.14%) 

Sex 2 100.00% I 100.00% 0 0 0 

National Ori in 0 0 0 0 0 

Color 0 0 0 1(50.00% 0 0 

• 0 0 0 0 I 100.00%) 1 14.29%) 

0 0 0 0 0 0 

Act 0 0 0 0 0 0 
Note: Complaints can be filed alleging multiple bases. The sum of the bases may not equal total 
complaints and findings 

,. . .... 
_, ; .:·~ ..:.. .__- ...-- . 

" .--~' ... 
1.iCom 

. • Data . , . 
2987 2008 2009 2010 2011 2012 

Findings After 
Hearing 2 1 l l I 6 

Race 0 1(100.00%) 0 0 1(100.00%) 0 

Religion 0 0 0 0 0 0 

Retaliation 0 0 1(100.00%) 1(100.00%) 0 4(66.67%) 

Sex 2(100.00%) 1(100.00%) 0 0 0 0 

National Origin 0 0 0 0 0 0 

Color 0 0 0 0 0 0 

Age 0 0 0 0 1(100.00%) 1(16.67%) 

Disability 0 0 0 0 0 0 

Equal Pay Act 0 0 0 0 0 

• Note: Complaints can be filed alleging multiple bases. The sum of the bases may not equal total 

0 
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complaints and findings 

Data 
2008 2009 2010 2011 2012 

Findings Without 
Hearin 0 0 I 0 I 

Race 0 0 0 I 100.00% 0 0 

Reli ion 0 0 0 0 0 0 

Retaliation 0 0 1(100.00% 0 0 0 

Sex 0 0 0 0 0 0 

National Ori in 0 0 0 0 0 0 

0 0 0 1(100.00%) 0 0 

0 0 0 0 0 0 

0 0 0 0 0 0 

Act 0 0 0 0 0 0 
Note: Complaints can be filed alleging multiple bases. The sum of the bases may not equal total 
complaints and findings 

·--."'"· -~ ,\ ~--~ 
'· 

~; - ....:._Data .. 
~--,. 2807 2988 2009 2010 2011 2012 
Total Number of 
Findings 2 1 2 2 1 7 

Appointment 0 0 0 1(50.00%) 0 0 

Assi2111Jlent 0 0 0 0 0 2(28.57%) 

Awards 0 0 0 0 0 0 

Conversion 0 0 0 0 0 0 
Disciplinary Action -
Demotion 0 0 0 0 0 0 
Disciplinary Action -
Reprimand 0 0 0 0 0 0 
Disciplinary Action -
Suspension 0 0 0 0 0 0 
Disciplinary Action -
Removal 0 0 0 0 0 0 
Disciplinary Action -
Other 0 0 0 0 0 1(14.29%) 

Duty Hours 0 0 0 0 0 1(14.29%) 

Evaluation/ Appraisal 1(50.00%) 0 0 0 l(I00.00%) 2(28.57%) 

• Examination!f est 0 0 0 0 0 0 
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• Non Sexual 
Harassment 1(50.00%) 1(100.00%) 0 1(50.00%) 0 1(1429%) 

Sexual Harassment 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pay Including 
Overtime 0 0 0 0 0 1(14.29%) 
Promotion/Non-
Selection 1(50.00%) 1(100.00%) 0 0 0 0 

Denied Reassismment 0 0 0 0 0 0 
Directed 
Reassismment 0 0 0 0 0 0 
Reasonable 
Accommodation 0 0 0 0 0 0 

Reinstatement 1(50.00%) 0 0 0 0 

Retirement 0 0 0 0 0 

Termination 0 0 0 0 0 0 
Terms/Conditions of 
Employment 0 0 0 0 0 1(14.29%) 

Time and Attendance 0 0 1(50.00%) 0 0 2(28.57%) 

Traininjl; 1(50.00%) 0 0 0 0 0 

Other 0 0 1(50.00%) 0 0 2(28.57%) 

• ~ Com · .. eDam 
,.,. ~-~ .- ......... 2007 2008 2009 2010 2011 2012 .-r ~· ·• ~ 

Findings After 
Hearin2 2 1 1 I l 6 

Aooointment 0 0 0 0 0 0 

Assiimment 0 0 0 0 0 2(33.33%) 

Awards 0 0 0 0 0 0 

Conversion 0 0 0 0 0 0 
Disciplinary Action -
Demotion 0 0 0 0 0 0 
Disciplinary Action -
Reprimand 0 0 0 0 - 0 0 
Disciplinary Action -
Suspension 0 0 0 0 0 0 
Disciplinary Action -
Removal 0 0 0 0 0 0 
Disciplinary Action -
Other 0 0 0 0 0 1(16.67%) 

Duty Hours 0 0 0 0 0 1(16.67%) 

Evaluation/ Appraisal 1(50.00%) 0 0 0 1(50.00%) 2(33.33%) 

• Examination/Test 0 0 0 0 0 0 
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• Non Sexual 
Harassment 1(50.00%) 1(100.00%) 0 1(100.00%) 1(14.29%) 1(16.67%) 

Sexual Harassment 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pay Including 
Overtime 0 0 0 0 0 1(16.67%) 
Promotion/Non-
Selection 1(50.00%) 1(100.00%) 0 0 0 0 

Denied Reassi2J11I1ent 0 0 0 0 0 0 
Directed 
Reassi~ment 0 0 0 0 0 0 
Reasonable 
Accommodation 0 0 0 0 0 0 

Reinstatement 1(50.00%) 0 0 0 0 0 

Retirement 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 
Terms/Conditions of 
Employment 0 0 0 0 0 1(16.67%) 

Time and Attendance 0 0 1(100.00%) 0 0 2(33.33%) 

Training 1(50.00%) 0 0 0 0 0 

Other 0 0 1(100.00%) 0 0 2(33 .33%) 

• -~ Com-~Data 
""?!'"(',. 

2007 2008 2009 2010 2011 2012 
Findings Without 
Hearing 0 0 1 1 0 1 

Appointment 0 0 0 1(100.00%) 0 0 

AssilZllillent 0 0 0 0 0 0 

Awards 0 0 0 0 0 0 

Conversion 0 0 0 0 0 0 
Disciplinary Action -
Demotion 0 0 0 0 0 0 
Disciplinary Action -
Reprimand 0 0 0 0 0 0 
Disciplinary Action -
Susoension 0 0 0 0 0 0 0 
Disciplinary Action -
Removal 0 0 0 0 0 0 
Disciplinary Action -
Other 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 

Evaluation/ Appraisal 0 0 0 0 0 0 

• Examination!f est 0 0 0 0 0 0 

Non Sexual 0 0 0 0 0 0 

25 



• Harassment 

Sexual Harassment 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 
Pay Including 
Overtime 0 0 0 0 0 0 
Promotion/Non-
Selection 0 0 0 0 0 0 

Denied Reassi~ment 0 0 0 0 0 0 
Directed 
Reassismment 0 0 0 0 0 0 
Reasonable 
Accommodation 0 0 0 0 0 0 

Reinstatement 0 0 0 0 0 0 

Retirement 0 0 0 0 0 0 

Termination 0 0 0 0 0 0 
Terms/Conditions of 
Employment 0 0 0 0 0 0 

Time and Attendance 0 0 0 0 0 0 

Training 0 0 0 0 0 0 

Other 0 0 1(100.00%) 0 0 0 

• ,, 
• -· - - .. 

~~ .. ~--;'1 
' ~ 

, . , :.;,_'<• .. .:Com . . eData . . .. 
2807 2818 2009 2010 2011 2012 

Total Complaints 
From Previous Fiscal 
Years 222 199 210 240 277 374 
Total Complainants 208 188 197 219 233 326 
Number of 
Complaints Pending 
in Investigation 17 12 8 6 22 37 
Number of 
Complaints Pending 
in Hearinjl; 75 82 121 144 164 220 
Number of 
Complaints Pending 
in Final Action 124 102 81 85 91 116 
Number of 
Complaints Pending 
in Appeal with 
EEOC Office of 
Federal Operations 158 166 170 184 200 235 

• Gt ,, H I Comparative Data 

26 



• 2007 2008 2009 2010 2011 2012 
Pending Complaints 
Where Investigation 
Exceeds Required 
Time Frames 124 117 124 155 204 315 

• 
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• APPENDIX F: No FEAR Act Training Plan 

• 

No FEAR Training Plan 

This document sets forth the Department of the Air Force's (DAF) training plan, pursuant to the 

Notification and Federal Antidiscrimination and Retaliation Act of 2002 ("No FEAR Act"), Public 

Law 107-174, and 5 CFR Part 724.203. 

Requirements of the No FEAR Act 

Specifically, Section 202(c) of Title II of the No FEAR Act sets forth the following requirement: 

"Each Federal agency shall provide to the employees of such agency training regarding the rights 

and remedies applicable to such employees under the [Federal antidiscrimination and retaliation 

statutes and other legal authority] ." 

Requirements of 5 CFR Part 724 

5 CFR § 724.203(a) requires the following : "Each agency must develop a written plan to train all 

of its employees (including supervisors and managers) about the rights and remedies available 

under the Antidiscrimination Laws and Whistleblower Protection Laws applicable to them." 

5 CFR § 724.203(b) further specifies: "Each agency training plan shall describe: (1) The 

instructional materials and method of the training, (2) The training schedule, and (3) The means of 

documenting completion of training." 

Next, 5 CFR § 724.203(d) requires each agency "to complete the initial training under this subpart 

for all employees (including supervisors and managers) by December 17, 2006. Thereafter, each 

agency must train all employees on a training cycle of no longer than every 2 years." 

Finally, 29 CFR § 724.203(e) sets forth the following requirement: "After the initial training is 

completed, each agency must train new employees as part of its agency orientation program or 

other training program. Any agency that does not use a new employee orientation program for this 

• purpose must train new employees within 90 calendar days of the new employees ' appointment." 

28 



• The Air Force has developed on its Advanced Distributed Learning Service (ADLS) an online "No 

FEAR Act" training course. The 3 0 minutes course provides instruction on all topics required by 

the No FEAR Act. All AF civilian employees (including executives, managers, and supervisors) to 

include military members that supervises civilians must accomplish training as required by 5 CFR 

§ 724.203(d). The on-line training satisfies the initial and the biennial training requirement of 5 

CFR § 724.203(e). Additionally, there is a ten question quiz with a minimum passing score of 

70%. For employees without ADLS accounts (non-appropriated funds employees), the Equal 

Opportunity offices conducts on-site briefings using Air Force approved No FEAR Act training 

lesson plans. Attendees at on-site briefings do not have to take the quiz. EO offices must train 

new employees as part of its orientation program within 90 calendar days of the new employees' 

appointment. All on-site briefings, the EO offices must track numbers of individuals trained and 

• report the statistics when required by AFPC/EO or high headquarters . 

• 
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• APPENDIX G: Documentation of No FEAR Act Training 

MAJCOM #of 
Civilian 

Employee 
s 

required 
trainin2 

AMC 10,791 

AFMC 47,242 

ACC 16, 130 

PACAF 5,214 

AETC 19,181 

USAFE 4,141 

FSPC 7, 131 

AFAA 140 

AFISRA 37 

AFSOC 1547 

USAF A 1370 

AFG SC 2,977 

ANG 393 

AFDW 1,141 

AFRC 191 

AF 
Completion 117,626 

Rate 

• 

Biennial No FEAR Act Training 
FY12 

# of Civilian Completion # of Military # of Military 
employees Rate Civilian supervisors supervisors 

current/com pie required current/complet 
ted training as training ed training as of 

of 31Dec12 
31Dec12 

7,669 76.4% 6,33 1 2,454 

43 ,395 91.4% 8,328 5,360 

14,711 96.5% 3,222 2,822 

4,038 84.2% 8,807 2,542 

14,515 84.1% 6,430 5,168 

3,836 90.9% 554 481 

6477 93.4% 1751 1,581 

519 100.0% 0 0 

35 94.6% 10 10 

1510 98.3% 690 680 

1085 79.2% 358 23 1 

2,906 97.6% 595 560 

369 93.9% 14 14 

1, 128 98.9% 1,345 1,345 

100 52.4% 167 143 

102,293 89.0% 38,602 23,391 

Complete 
Rate 

Military 

80.5% 

73.0% 

93.6% 

79.8% 

71.9% 

83.6% 

85.2% 

0.0% 

100.0% 

99.2% 

64.5% 

94.1% 

100.0% 

100.0% 

85.6% 

86.5% 

Overall 
Completion 

Rate 
Civilian+ 
Military 

78.4% 

83.2% 

96.0% 

79.2% 

83 .8% 

87.3% 

90.5% 

100.0% 

95.7% 

98.6% 

76.2% 

97.0% 

94.1% 

99.5% 

67.9% 

88.0% 
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• Air Mobility Command (AMC) 

Base Name # of Civilian # of Civilian Completi #of # of Military Complete Overall 
Employees employees on Rate Military supervisors Rate Completion 
required current/com Civilian supervisors current/com Military Rate 
training pleted required pleted Civilian + 

training as of training training as of Military 
31Dec12 31Dec12 

Charleston 1154 518 44.9% 172 91 52.9% 45.9% 

Dover 810 640 79.0% 117 99 84.6% 79.7% 

Fairchild 550 522 94.9% 0 0 0.0% 0.0% 

Grand Forks 441 400 90.7% 49 47 95.9% 91.2% 

Little Rock 251 12 4.8% 0 0 0.0% 0.0% 

MacDill 1854 1023 55.2% 198 141 71.2% 56.7% 

McChord 311 308 99.0% 40 33 82.5% 97.2% 

McConnell 668 641 97.0% 45 44 98.0% 97.5% 

McGuire 1683 1323 78.6% 161 140 87.0% 79.3% 

Pope 68 68 100.0% 26 26 100.0% 100.0% 

Scott 2026 1432 92.9% 33 33 100.0% 96.4% 

Travis 975 782 80.2% 5490 1800 32.8% 39.9% 

TOTAL 10,791 7,669 76.4% 6,331 2,454 80.5% 78.4% 

• 
31 



• Air Force Material Command (AFMC) 

Base Name # of Civilian # of Civilian Completi #of #of Military Complete Overall 
Employees employees OD Rate Military supervisors Rate Completion 

required current/com Civilian supervisors current/com Military Rate 
training pleted required pleted Civilian+ 

training as of training training as of Military 
31Dec12 31Dec12 

Arnold 319 310 97.2% 10 10 100.0% 97.3% 

Edwards 3553 3429 97.0% 179 170 95.0% 96.4% 

Eglin 4418 4224 95.6% 194 167 86.1% 90.8% 

Hanscom 1623 1292 79.6% 786 368 46.8% 68.9% 

Hill 9316 8790 94.0% 1537 1112 72.0% 91.2% 

Kirtland 1431 1238 87.0% 1545 959 62.1% 74.5% 

Robins 0 0 0.0% 1465 768 52.4% 52.4% 

Tinker 14483 13442 92.8% 1574 1066 67.7% 90.4% 

Wright- 12099 10670 88.2% 1038 740 71.3% 86.9% 
Pattenon 
TOTAL 47,242 43,395 91.4% 8,328 5,360 73.0% 83.2% 

• 
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• Air Combat Command (ACC) 

Base Name # of Civilian # of Civilian Completi # of # of Military Complete Overall 
Employees employees on Rate Military supervisors Rate Completion 
required current/com Civilian supervisors current/com Military Rate 
training pleted required pleted Civilian+ 

training as of training training as of Military 
31Dec12 31Dec12 

Beale 537 503 94.0% 0 0 0.0% 94.0% 

Davis-Monthan 1505 1505 100.0% 184 184 100.0% 100.0% 

Dyess 391 391 100.0% 57 57 100.0% 100.0% 

Ellsworth 737 737 100.0% 108 108 100.0% 100.0% 

Holloman 1095 1095 100.0% 132 132 100.0% 100.0% 

Langley 4551 3,269 72.0% 1,526 1,325 87.0% 75.0% 

Moody 475 475 100.0% 51 30 58.8% 96.0% 

Mt Home 440 440 100.0% 58 58 100.0% 100.0% 

Nellis 1146 1146 100.0% 53 53 100.0% 100.0% 

Offutt 2860 2860 100.0% 52 52 100.0% 100.0% 

Seymour 887 866 97.6% 70 70 100.0% 97.8% 
Johnson 
Shaw 572 572 100.0% 118 118 100.0% 100.0% 

Tyndall 934 852 91.2% 813 635 78.1% 85.1% 

TOTAL 16,130 14,711 96.5% 3,222 2,822 93.6% 96.0% 

• 
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• Pacific Air Forces (P ACAF) 

Base Name # of Civilian # of Civilian Completi #of # of Military Complete Overall 
Employees employees on Rate Military supervisors Rate Completion 
required current/com Civilian supervisors current/com Military Rate 
training pleted required pleted Civilian+ 

training as of training training as of Military 
31Dec12 31Dec12 

Andersen 87 83 95.4% 23 22 95.7% 95.5% 

Eielson 485 309 63 .7% 1790 522 29.2% 36.5% 

Elmendorf 1852 1289 69.6% 6509 1444 22.2% 32.7% 

Hickam 879 625 71.0% 175 161 92.0% 81.5% 

Kadena 915 863 94.0% 80 67 99.0% 97.1% 

Kuman 19 19 100.0% 11 11 100.0% 100.0% 

Misawa 113 103 91.2% 20 16 80.0% 89.5% 

Osan 438 321 73.3% 158 258 100.0% 80.4% 

Yokota 426 426 100.0% 41 41 100.0% 100.0% 

TOTAL 5,214 4,038 84.2% 8,807 2,542 79.8% 79.2% 
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• Air Education Training Command {AETC) 

Base Name # of Civilian # of Civilian Completi #of # or Military Complete Overall 
Employees employees OD Rate Military supervisors Rate Completion 
required current/com Civilian supervisors current/com Military Rate 
training pleted required pleted Civilian+ 

training as of training training as of Military 
31Dec12 31Dec12 

Altus 1284 845 65.8% 1400 330 23.6% 44.7% 

Columbus 609 260 42.7% 53 13 24.5% 41.2% 

Fort Sam 818 751 91.8% 45 36 80.0% 91.2% 
Houston 
Goodfellow 657 586 89.2% 33 3 9.1% 85.4% 

Keesler 1780 1020 57.3% 104 60 57.7% 57.3% 

Lackland 6178 3539 57.0% 1956 1956 100.0% 78.5% 

Laughlin 903 903 100.0% 18 18 100.0% 99.8% 

Luke 748 657 87.8% 106 99 93.4% 88.5% 

Maxwell 1913 1817 95.0% 541 467 86.3% 93.1% 

Randolph 3781 3364 96.0% 427 415 81.0% 96.0% 

Sheppard 874 806 92.0% 1780 1772 99.6% 97.1% 

Vance 245 227 92.7% 20 12 60.0% 90.2% 

TOTAL 19,181 14,515 84.1% 6,430 5,168 71.9% 83.8% 
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• US Air forces Europe (USAFE) 

Base Name # of Civilian # of Civilian Completi #of # of Military Complete Overall 
Employees employees OD Rate Military supervisors Rate Completion 
required current/com Civilian supervisors current/com Military Rate 
training pleted required pleted Civilian + 

training as of training training as of Military 
31Dec12 31 Dec12 

Alcon bury 325 279 85.8% 29 28 96.6% 91.2% 

Aviano 201 189 94.0% 42 40 95.2% 94.6% 

Incirlik 127 116 91.3% 18 18 100.0% 95.6% 

Lajes Field 102 102 100.0% 16 16 100.0% 100.0% 

Lakenheatb 653 549 84.1% 29 21 72.4% 78.3% 

Mildenhall 276 251 90.9% 30 10 33.3% 61.7% 

Ram stein 1890 1888 99.9% 260 251 96.5% 98.2% 

Spangdablem 567 462 81.5% 130 97 74.6% 78.5% 

TOTAL 4,141 3,836 90.9% 554 481 83.6% 87.3% 

• 
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• Air Force Space Command (AFSPC) 

Base Name # of Civilian # of Civilian Completi #of # of Military Complete Overall 
Employees employees OD Rate Military supervisors Rate Completion 
required current/com Civilian supervisors current/com Military Rate 
training pleted required pleted Civilian+ 

training as of training training as of Military 
31Dec12 31Dec12 

Buckley 417 409 98.1% 51 51 100.0% 99.0% 

Los Angeles 1761 1635 93.0% 861 766 89.0% 91.6% 

Patrick 1216 1205 99.1% 46 44 95.7% 97.4% 

Peterson 2577 2140 83.0% 296 223 75.3% 82.2% 

Schriever No Data Provided 

Vandenberg 1160 1088 93.8% 497 497 100.0% 96.9% 

TOTAL 7,131 6477 93.4% 1751 1,581 85.2% 90.5% 

• 
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• Air Force Audit Agency (AF AA) 

Base Name # of Civilian # of Civilian Completi #of #of Military Complete Overall 
Employees employees on Rate Military supervisors Rate Completion 
required current/com Civilian supervisors current/com Military Rate 
training pleted required pleted Civilian + 

training as of training training as of Military 
31Dec12 31Dec12 

AFAA 140 519 100.0% 0 0 0.0% 100.0% 

TOTAL 140 519 100.0% 0 0 0 .0% 100.0% 

. 

• 

• 
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• Air Force Intelligence Surveillance Reconnaissance Agency (AFISRA) 

Base Name #ofCivilian # of Civilian Completi #of #of Military Complete Overall 
Employees employees on Rate Military supervisors Rate Completion 
required current/com Civilian supervisors current/com Military Rate 
training pleted required pleted Civilian + 

training as of training training as of Military 
31Dec12 31Dec12 

Lackland 1591 1556 97.8% 360 350 97.2 97.7 

Ft Meade 37 35 94.6% 10 10 100.0% 95.7% 

TOTAL 1628 1591 96.2% 370 360 98.6% 96.7% 

• 
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• Air Force Special Operations Command (AFSOC) 

Base Name # of Civilian # of Civilian Completi #of # of Military Complete Overall 
Employees employees on Rate Military supervisors Rate Completion 
required current/com Civilian supervisors current/com Military Rate 
training pleted required pleted Civilian+ 

training as of training training as of Military 
31Dec12 31Dec12 

Cannon 443 443 100.0% 96 96 100.0% 100.0% 

Hurlburt 1104 1067 96.6% 594 584 98.3% 97.2% 

TOTAL 1547 1510 98.3% 690 680 99.2% 98.6% 

• 

• 
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• US Air Force Academy (USAF A) 

Base Name # of Civilian # of Civilian Completi #of # of Military Complete Overall 
Employees employees on Rate Military supervisors Rate Completion 
required current/com Civilian supervisors current/com Military Rate 
training pleted required pleted Civilian+ 

training as of training training as of Military 
31Dec12 31Dec12 

USAF A 1370 1085 79.2% 358 231 64.5% 76.2% 

TOTAL 1370 1085 79.2% 358 231 64.5% 76.2% 

• 

• 
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• Air Force Global Strike Command (AFGSC) 

Base Name # of Civilian # of Civilian Completi #of # of Military Complete Overall 
Employees employees on Rate Military supervisors Rate Completion 
required current/com Civilian supervisors current/com Military Rate 
training pleted required pleted Civilian+ 

training as of training training as of Military 
31Dec12 31Dec12 

Barksdale 876 867 99.0% 251 243 96.8% 98.5% 

F.E. Warren 539 539 100.0% 104 104 100.0% 100.0% 

Malmstrom 561 560 99.8% 82 77 93.9% 99.1% 

Minot 574 542 94.4% 96 77 80.2 92.4% 

Whiteman 427 398 93.2% 62 59 95.2% 93.5% 

TOTAL 2,977 2,906 97.6% 595 560 94.1% 97.0% 

• 

• 
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• Air National Guard (ANG) 

Base Name # of Civilian # of Civilian Completi #of # of Military Complete Overall 
Employees employees OD Rate Military supervisors Rate Completion 
required current/com Civilian supervisors current/com Military Rate 
training pleted required pleted Civilian+ 

training as of training training as of Military 
31Dec12 31Dec12 

ANG 393 369 93.9% 14 14 100% 94.1% 

TOTAL 393 369 93.9% 14 14 100% 94.1% 

• 
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• Air Force District Washington (AFDW) 

Base Name # of Civilian #of Civilian Completi #of # of Military Complete Overall 
Employees employees OD Rate Military supervisors Rate Completion 
required current/com Civilian supervisors current/com Military Rate 
training pleted required pleted Civilian+ 

training as of training training as of Military 
31Dec12 31Dec12 

AFDW 1141 1128 98.9% 1345 1345 100.0% 99.5% 

TOTAL 1,141 1,128 98.9% 1,345 1,345 100.0% 99.5% 

• 
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• Air Force Reserve Center (AFRC) 

Base Name # of Civilian # of Civilian Completi #of # of Military Complete Overall 
Employees employees on Rate Military supervisors Rate Completion 
required current/com Civilian supervisors current/com Military Rate 
training pleted required pleted Civilian+ 

training as of training training as of Military 
31Dec12 31Dec12 

Niagara Falls 191 100 52.4% 167 143 85.6% 67.9% 

TOTAL 191 100 52.4% 167 143 85.6% 67.9% 

• 
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United Stat .. 
Department of 
Agriculture 

Office of the 
Assistant Seeretary 
for Civil Rights 

14001ndependence 
Avenue SW 

Washington, DC 
20250 

USDA 
WWW 

MAY JJ 2Dl3 

Jacqueline A. Berrien 
Chair 
U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Chair Berrien: 

In accordance with the requirements of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act (No FEAR Act) of 2002 (Public Law 107-174), 
enclosed is the Department of Agriculture's (USDA) Annual Report for Fiscal Year 2012. 

The No FEAR Act requires Federal agencies to show accountability by producing annual 
reports on their status and progress in administering the policies and requirements of the 
No FEAR Act. 

This is the USDA's ninth annual report under the No FEAR Act. In addition to providing 
data on Equal Employment Opportunity complaints, settlements, and disciplinary actions, 
the report includes an examination of trends, causal analysis, and activities of the USDA in 
improving its civil rights program. 

As specified in Section 203 of the No FEAR Act, this report is also being sent to Members 
of Congress, the Office of Personnel Management, and the Attorney General. 

Sincerely, 

~~L__Q~0-
Joe Leonard, Jr., Ph.D. 
Assistant Secretary for Civil Rights 
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NONDISCR'.iMINATIO~: ~l'ATEMENT 

The U.S. Department of Agriculture (USDA) prohibits discrimination against ffs 'custoniers, 
employees, and applicants for employment on the bases ofrace, color, natio~al origin .. ag~, 
disability, sex, gender identity, religion, reprisal, and "(Vhere applicable, political oeliefs, , I 

marital status, familial or parental status, sexual orientatio'n: or whether all of part of an 
individual's income is derived from any public assistance program, or protected genetic 
information in employment ori.iti any'J1rogiain~0ri at.<ffvitY conducted ot funa~d by the· . 
Department. (Not all prohibited bases will apply to all programs and/or emploYll)ent . 

• . . ) ' ... ~ . ·'' ., , ,?.,-.1,11 • i..r 1• ·; ',, activities. · _, ; :.. ' - • . , . ·. , . ., . . · . 
. ,, ? • ! , , 

If you wish to file an employment complaint, you must contact your agency's Eq~al . 
Employmei1t Oppurtunity (EEO) Cmiri~elor with1n 14S days bf ·the 'date· oft~~ alleged i : 

discriminatory act, event, or in the case of a personnel action. : Additiona"l inf6nhation can 
be found online at http://www.ascr.usda.gov/complaint filing file.html. . 

t - : ' ' .... ' ( : · , I \ , \ i . I~ • 

If you wish to file a Civil Rights program complaint of discrimination, coip.plete the l!SDA 
Program Discrimination Complaint Fontt,rfoiXrld'eruJhe atlittP:flWW<V.~!icr.ilsdi\~~cSv . 
/complaint filing cust.html, or at any USDA office, or call (86'6}tt>~r999~~l.lest the 
form. You~ay also write a letter as long as i-(-~ftis>aJI 6ftht:!'lliformatidti1fjja\· i~ ·: 
requested in the form. Send yo® oo'rliPle~tl!i5citrtplam1 fifrrhor·Ie'tteftc>1u~ ~ili.:li1 ~f U.S. 
Department of Agriculture, Director, Office of Adjudication;-i400'Indep~lidetice Avenue, 
S.W., Washington, D.C. 20250-9410, by fax at (202) 690-7442 or email at . 
program.intake@usda.gov. ," .1 : 1· . ,, r. , ·1'_, ~ , .- 1 ~ ·J · : : r ·, .11, .;) ,· '/'; ·1'J".; k tc11 1 ... 

Individuals who are deaf, hard of hearing or have iSveeth 'disabili ties-'£i1'd · w1~ff. ttr file eiilier · · ' 
an EEO or program complaint, please contact USDA through the Federal Relay Service at 
(800) 877-8339 or (800) 845-6136 (in Spanish). '.· ·~! .., ,1' !L;. 

,, l a , .·.· ' · J-:'·! .\ ·~ , 11; .'"~ i..... ·~ •• , nJ ._.:; !~ 11":~ •.. 
~ ... . 

Persons with disabilities who wish to file a program complallit, please'Se'eiinfciiiliation_ 
above Oll'hOW'ie.cbntaot hs~y ma'f}{firecdy1or~}·bm'1l! iFyBu:require'altetri.ative means of 
communication for program information (e.g., Braille, large print, audiotape, etc.), please 
contact U~J?A's TARGET Cent.er1 ~~,9.i(l,2~,7.ftR~!JC¥,> .(:y~~~~dJ.PPL~ I· ~F::. - ~: ,, < .' • 

.. 
\ ! 

Suggested Citation: 
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The No FEAR Act Annual Report for Fiscal Year 2012, Washington, D.C., USDA, 
Director, Office of Compliance, Policy, Training and Cultural Transformation, Office of the 
Assistant Secretary for Civil Rights. 
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Executive Summary 

Annual Reporting Requirements 

This is the USDA's eighth annual report submitted pursuant to the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Public Law No. 107-
174, Section 203 . 

The No FEAR Act mandates that Federal agencies report certain information for Fiscal Year 
(FY) 2012. This report contains the: 

• number of complaints filed with USDA alleging discrimination based on race, sex, 
color, religion, national origin, disability, age, reprisal, and violations of 
whistleblower protection laws; 

• amount of money USDA has reimbursed to the Judgment Fund in accordance with 
the No FEAR Act; 

e aggregate amount USDA has reimbursed to the Judgment Fund that is attributable to 
the payment of attorney' s fees; 

o USDA policies relating to disciplinary actions to be taken against employees who 
have violated antidiscrimination or whistleblower laws or engaged in prohibited 
personnel practices; 

• number of employees USDA has disciplined for discrimination, retaliation, 
harassment, or prohibited personnel practices; and 

~ number of cases in Federal Court arising under the antidiscrimination and 
whistleblower protection laws. 

In addition, the No FEAR Act requires that USDA provide an analysis of the information 
submitted in the report, including: (1) an examination of trends; (2) causal analysis; 
(3) practical knowledge gained through experience; and (4) any actions planned or taken to 
improve its complaint or civil rights programs. USDA is also required to report any 
ascertainable adjustments made in its budget as a result of its compliance with the reimbursement 
requirement. 

USDA's Mission and Mission-Related Functions 

The mission of USDA is to provide leadership on food, agriculture, natural resources, and related 
issues based on sound public policy, the best available science, and efficient management. 
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• expand internatio.na) tra~e for agricultural products and support international economjc 
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o strengthen risk management, the use of financial tools, and the provision of sound 
information to help farmers and ranchers in their decision-making process; 

• develop alte~ati~e markets fo;
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agricultural products and ~ctivities ;. :, . '{ 
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o provide fin~cing neede~ to, help .expandjqb qpportunities and :improve housing, utilities, 
and infrastructure iq. rural America; .. 
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• protect and manage America's public and private lands working cooperatively with other 
~evels , 9~gqv,ernment1and theprivaty sectru:.1 _. " "· - ; .':.:c~ : : ~· " " 
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Congress pa_~s~µ !h~)'f Q. FEM ~ct in ~fay . .?;OQ2 as. fl ·¥e4ic!e for J;edu~ing djscrimi.'.tlation and 
retaliatio~ iµJf~~~ra,l ~gens~~~. -ip.p!e~~ipg. ageP.f:Y 1a.cc01.1ntability, emphasizing training for · 
managerf iµ ~h~ ~ap.fi.geipei;it of,a ~i'ferse.wo/µ-,or~e, and encouraging dispute.res.oluti.on·and 
commurucatjon skills . . Jpe ~~. report ~~ze~J.Q,e e(fprt,sma<;le,by USDAto·carry out the 
mandi;tt~s . oq4~N;ofEAR.A~L,. . : . i qp , . :.ri. ·.... · . .. . , . ,~ · - 1 · 
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As qe~o~~~~t~'!_ jn. &r:~t~r ~pt~l pelC?w ~J.l~PA,~fCperie,nced .~ ~light increase '*f H ·.EEO 
complaints filed from FY 2011 to FY 2012, ending the EEO inventory at the end of FY 2012 with 
884 compl.~~-nts ... J'h9,p.u.n;1he,r 9f fil~rs $,~ iµyfyaseg Qy. ~ 0 fi:om. FY 20,l 1 tQ.~Y !201.2, but thea 
num_ber ~f findir;ig~ 9.f p1s~riip.~~ation qecreased by. i,s frR~FY 20,11 ·to F_Y ~012_ • . Data illustrating 
this tren9 is.fouD.d in_'~. Apgend~2'- · 1 , : . . , .... " ,. • 1 _ : • ·· .. 1:... • 
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A review o,f ~~~ipl~.afi ~c~iQ,n~ t~~~ _ag~~iemployees, whq vio~~ted Fe~eral anticJiscrimination 
laws and whistleblower p,i:ot~c~ion statut~s show.s that in FY 2012, 12 employees w,ere disciplined; 
while i.ri .FY ·2011, 28 empioyees were Ciisciplm~d . . This d~crease in disciplinary actions between 
FY s 2011 and 2012 in~icates ,a ~o.p.~inµa\ level Qf ~9~QUI}.tabil~ty pr,~sent ~ithin U~P.A and th~, 
Secretary of Agricµi~~~s errfo1i;c~pi~~t of a z~_?;.tQ~rance of any form of 9isc.riajJ;iation: The 
reimbursement pro~~sion(of tij~ No f~f\R.AGt.C?P!~ue to resajt _in fJ.J?-ancial f.lCCOJIQtability for 
sub-~gencies' aiid mdiyi~;ual s"taf~~9.f~ces within US.OA. ' :J " I • • • ·, _· .. :•: ! .~ t 
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During FY 2012, USDA has implemented several initiatives that will assist in its, eff?~ to red~ce 
the number of EEO complaints. These initiatives are outlined below: 

• USDA'.'utili:z:'ed the Cooperative· Resdhition Prograin (CRP); which ~'ff~rs :~.»~tpm-~il~red 
services that address the specific needs of the employees to enhance theif communication 
effectiveness and minimize workplace conflict. The CRP offers emplqyees con,flict 
consultation, conflict manage~ent training, alid·mediation services t~ 'adek~ss' issues as 
an alternative to the traditional complaint.grievance systems available for resolving non-
EEO related;workplace is.sues. " · · : .• '· : · · · · ,r" ... · .. ·· 1, ,,,.: •• ~ • • " 
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e The Office of the Assistant Secretary for Civil Rights (OASCR) provides ove,rall . 
leadership, coordmation, and direction for USDA's ·comptiance\Yith' civil ng1its '1~ws m 
EEO. In order to carry out these duties, OASCR conducted five employment compliance 
reviews 'in FY 2012. OASCR's cdfnpliance reviews assist the Agehdes'in '1liehtizying 
systemic issues and barriers both at the Agency Headquarters anctthe· FieHfOffices. 
Once the compliance review is completed, OASCR works with each Ag~ncy to 
recommend any training add 1correetive·actions iilitl~ theieupdn,'tno'nitors'thb- Agencies 
based on!the findings of·eaGh c6lnpliance teview.'- m turn; the c6rrecti\tl1acti6n'1"· • 

requirement heightens the Agency's awareness and knowledge of the issues regarding its 
1workfqroef antbiiubts it8 leadership-to1take1h©-n€cessar'y steps to'conipty witl\' all civil 
rights and EEO laws and regulations. 
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o OASCR began a process to review and rev~se 16 USDA 'CWtl'Ri'.ghts D'epartm~ntal 
Regulations, C.F.R., and Departmental Manuals to be consistent with c~ent. civil rights 
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laws and regu atlons. -- ' - "· ·--- · : - -~ ·..:'...!!~ - .: 

• · OASCRrconducted the civil right§ review ~'f·all USbA agenc<e~' 'p6fici~s, tiije's; ~~··· :'1 
: 

regu1ati0ns; advis0ry·committees~ and reot:_g~alions submitted"'forDepartinehta1 ' ,. ": · 
. clearance: This·irivolved a·rev'few and ·mvff·ri'ghts· ifup~ct analysis 6flilgfily 'sensitive I •• 

policies, actions, and cle'1:isi-Ons iliatbc>uUJ:affect USI:lA· etn~·l~bhtpr6grams1 arid ' '· 
activities. These reviews facilitate the identification of potentlal:dlspctrate iihpa'cts' on 
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proposed policies or practices. Over 31 percen~ of our reviews resulted ~ . .. 
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recommendations"for changes priOF'fo'c6ncurrence tatbe~ than~ i~edjate· c.ori.burten.'ce'. 
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o . '.Tlte !-nti.Bing~ Division conClucted buindr6us irliinifig sess.ions 01i
0

varlbt'i'~ ~ivffri~t~ ' . : 
I '' • topics, "such as the- 1964 Civi1 Rights A.ct~ EE(') Cordplain~ Proce~s, 

0

Disaiii1ftjiegisiafi~ri; . 
Age Discrimination, Workplace Harassment, No FEAR A.c(·ahd A1fet1nat'iv'e Dispute ' ' ' 
Resolution (ADR). Civil rights training is a method of providing awareness and 
·educatiort'toUSDA employees which-ca!dead to a greater uriderstandmgoflli~i!, ~ / 

•responsibilit'ie's •an.d ultimatety ai~ in redn¢iiig, the fitunoer of ~p'loyment c,oiliplailits:. I, 0 
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0 . >Through its. annual Agency 'Head l\ssessi'neh(USIYA~'~tii:itiirue§ ·io ~\Jal~l;lte Ag~n~y'.: 
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Heads ·~~.osep~te Sta~Offices o~ ~e~, agency,: ~ c'i'(i~" ~~(s pet1~rm~c~:}his , 
' · asses'sment-hdkls· the Agency'-s Serrror Executiyes accou.ntable for emgloymenf _ 

discrimination complaints and other ~ivil rights. stamtes 'ancfr~gtllatic:;ns : For'FY 2012, 
OASCR evaluated and assessed 17 USDA Agencies and six Staff Offices. 
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• In FY 2012, USDA launched several initiatives to ensure that EEO complaints are timely 
and consistently processed. USDA enhanced its ability to track EEO complaint case files 
by modifying file routing sheets, revised many of its EEO complaint processing 
templates, updated standard operating procedures throughout its divisions to reflect 
processing changes, and began a peer review of standard complaint forms with the 
agencies. 

• In an ongoing effort to ensure the uniformity and efficiency of complaint processing by 
EEO Specialists, USDA facilitated multiple training opportunities in FY 2012, including: 
Accept/Dismiss and Claim Fragmentation training; EEO Complaint Harassment and 
Fragmentation training EEO Counselor's Report training; EEO Counselor's Refresher 
training; and Settlement Agreements; N~l\'"com~ljance Complaints and Remand training. 
As a result of the Office of Adjuc!lication' s (OA) initiatives during FY 2012, USDA's 
EEO complaint processing time has been significantly reduced at both the complaint 
intake and comglaint adjudication st~. -.,. . , . 
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Section A- Number o~.~orn;i~I ~~~Complaints and Number of Filers 
at USDA 

Introduction 

This section contains comparative information regarding the number of formal EEO complaints 
filed and the number of filers for FYs 2011 and 2012. 

Summary of Data 

-
Table 1 below indicates the number of formal EEO complaints filed with USDA by fiscal year 
and the number of individ_ual,s who filed complaints. ff shows an increase in the number of 
complaints filed over the prior year and a slight increase in the number of filers for· the current 
year. (See Graph 1) · 

- . 
In FY 2012, the numbet of complaints filed was 536, whereas, in FY 2011 the number of 
complaints filed was 525. This represents a two percent increase in complaints filed. However, 
the number of filers in FY 2012 was 519, which is 10 more than the number 0ffilers (509) in FY 
2011. 

Table 1 
Number of Formal EEO Complaints and Number of Filers 

at.USHA --- ---- - --

Fiscal Years Number of Complaints Number of Filers 
. _:~~H· ... l .1:_~-.. '!: .,,5zs ~ · ~' - ; ~ -· : I 

., 
J > 5-019 .-i f l • • 

I; " , . ·' . 
2012 53 6J-' I i 519 , 

: :. •.:· ._, .... . 

. ' -' • l' ) I •I , .. t_: , •.1 1 _; :_1\ 1' : • ·,, · J'l ".•! . .!,...I I 

... 'i ,,. • ' :,I f,' t'l t 1 ... ... 

. . - . i • I•• 
..,. • ' J 

.. ._\ : : .. , ' 

! • • ·., • .. ; I I ' ..... 

. , . . r : • 

I '! 

., !f I, 1 . 

• , , • I 

, . 

1.•. ·., .. .. :!t .· ''i" 

l ' •• ,• 

I ~ I• ( • l ~ I ' I 

., \ .. 1.i · ' f 

. , ; .. 

"' r• 1 • J I , ,!• t . •. 
•' .. -

' .. 
. ' • , ~ r. l ' . , 

2 

• j 

' I I I • . 

I °> : .· ·.; I: •' 

· I : I 

'', •, ' • oJ I r ' 

. ; 
•I, I 

' .. ~· 

.·. : .. •; ' 

'. '· - . r • •• ' ) - ( 

,• I ' 

.. , : 

I 
I 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Graph 1 . .. . . , . , 
• .. t , ,.., . • ' • ) ,. . . .i .. • ' 

Formal EEO Complaints' and Filers · · 
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Graph 1 
Formal EEO Complaints and Filers 

. at .USDA . 
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Introduction 

This section contains information regarding the most frequently cited bases in formal EEO 
complaints for FYs 2011 and 2012. The basis of the complaint is the protected characteristic that 
the complainant alleges which forms the motivation for the discriminatory conduct. The bases 
protected by EEO statutes are race, color, religion, national origin, sex, disability, age and 
retaliation (for participating in the EEO complaint process or for opposing practices made illegal 
under the EEO laws). A complaint brought under the Equal Pay Act of 1963, as amended, is 
considered to be a complaint based on sex. 

Summary of Data 

Table 2 provides data on all bases alleged in formal EEO complaints filed with USDA. Of all 
bases, the four most frequently cited in formal EEO complaints filed in FY 2012 are: (1) 
retaliation; (2) sex; (3) race; and (4) age. In FY 2011 , the four most frequently cited bases were: 
(1) retaliation; (2) race; (3) sex; and (4) age. These four bases are illustrated in Graph 2, which 
shows the trend over the two-year reporting period. 
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Table 2 
l\fost .Frequently .Cit~d EEO Bases in Formal EEO Complaints 

' · · atUSDA 

.. 
EEO Bases in Formal EEO Complaints 

= :'0f' ..... 
~.~ ..-.ti! .. :..):.f.. s.. ~- .. . ;....;-Q 

... - = s.. .... iC 
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2011 221 32 21 207 57 104 ,·; 1~1 .. · ·~~~-· 42 

2012 215 56 23 228 61 
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281 60 
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Graph 2 
Most Frequently Cited Bases 
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Complaints Alleging Retaliation 
.. ~ .. -· ~ \ .. ; ; ; 

"Retaliation" js the ·most .frequently alleged basis in formal EEO compla1nts at USDA. This is 
true for both FYs 2012 and 201 I. The.basis of "Retaliation'"was-cited -in!28Lfofulal EEO 
complaints in FY 2012, co~pared to 242 complaints in FY 2011, ·a 16 percent{39 complaints) 
increase over a two-year period. 
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Complaints Alleging Sex Discrimination 

"Sex" was the sec'ona most frequehtiy alleged oa~is in. f~riiial E~·o -~~~es ~t usbA. in FY 2012. 
The basis of"Sex" was cited in 228 formal EEb coinplaints in FY 2012, compared to 207 
complaints in FY 2011, which represents a 10 percent increase (21 complaints) over a two-year 
period. . . , . . · ' . . f , ' : • . • . - : i 

- - -- T.t- ' ·-.. . . ' , .. 
Complaihts Alleging Race Discrimination :~ _ , .. ~ ·•. 

t Q ? • - I :-; : 

"R~c~f is th~ltird,m~~ fr~uently alleged:9,asis!in f<$na~ 
0

EE~ cases at '.JJSD~ i\;FY 2QU. The 
basis _C?f "'Racj'' was cited m 215 formal EE:O co~platits m FY1012, compared tt1:22 l 
comptaiqts iifY 2011, which represents a· three!percent decrease (six compla~ts) over a two-

. ,,..,, t ' 
yearpenod. · __ ____ ..,. 

Complaip,t; ~~ lJif Discri~ation • . . - -
1~~s_ ~ . r • - - - ~:~-- - - •· 

I,. • !~~ • :_ .\"':"_i_ - ', . ' ' ~ - 8~.~ . ' C f '~ ' ~l! 
"Age" was the fourth most frequent! y alleged· basis· inf 6rmal EEO ·cases" af USDA in FY iO 12. 
The basis of '~Age" was cited m 177·fom':tal EEC»cotnplaints in·FY'2U12: compared t6 191 
complaints in FY 2011, which represents a seven percent (14 cbmpiaiiits): db6te~s~ ov~t ~two
year period. · 

Introduction 
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Sec~~~ .c--~~st._Freq!l"..i:ttly Cite~ !ssues in_I;?ormal _E~O 
Complaints at USDA 

•. ~ . L - !..' l s: tY : \ ' 

This section conta;ins information regarding the most frequently cited issues!'in formal EEO 
complaints for FYs 2011 and 2012. The No FEAR Act requires Federal agencies to post data 
regarding the nature of the issues raised in EEO complaints. The issue of a complaint is the 
specific matter about which the _individual is con;i.plaining or the alleged discriminatory incident 
for which the individual is seeking redress. Table Ttontail}s a list of issues most commonly 
raised in complaints. The '10ther" category captures all issues not specificafly listed. 

··~ . ~ . ' 
' 

Summary of Data 

Table 3 provides the most frequently cited issues in formal EEO complaints filed with USDA. 
' -

The three EEO issues most frequently cited in FY 2012 were: (1) Harassment; (2) Disciplinary 
Action; and (3) Promotion/Non-Selection. Graph 3 shows the trends for these three issues over 
the two-year reporpng period. 

I 

"Harassment" was the most frequently cited issue in formal EEO cases in FY 2012, with 319 
filmgs. In contrast, "Harassment1t.had 247-fi.lings in· FY 2011 . ·There was a 29 percent increase 
(72 complaints) from FY 2011 to FY 2012. 

('. ~ .·- • ~ I 

"Disciplinal)'l Aqtion~' was the. second most frequently ci~d issue in formal E:E0 cases in FY. 
2012, with 1217., ~l.ings. In co~tr~st.: '.'Disciplinary· Action'~ had· 61 filings .in FY 201 i. There was 
an increase of.1.08·perceqt ~66 compl~ints) from FY, 2011 ·to ·FY201.2:· · · .'i " · , ... 

I 

• •• ~ 1 • 
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"Promotion/Non-selectionn waf llie \ bird mo'st frequently cited issue in formal EEO cases in FY 
2012, with 118 filings. ln contrast, "Promotion/Non-Selection" had 135 filings in FY 2011. 
There was a 13 percent decrease (17 complaints) from FY 2011 to FY 2012. · 

I ' • 

I 

' • . 

Year, 

2011 
201 2 

• I 
Table 3 . . 

EEO Issues in Formal EEO Complaints 

. 
' 

' , , . , EEO Issues in· Formal: EEO Complaints : 

' ·rt' 'Wl. t'fL • .f; .. , -c .. 
'S 

! - .... .. I 0 

"' ~ -; c Q. .. 
~ ... 

.. t e .. ; "' - "' 
0 

~ 
·; "' c • .. ::: f' • ' i;o;l ::I I 

~" ~ · = "' "' .. r· c i::i .., ... = c e ... ... 
1(( 

... c. .. "1:1 0 .. c 0 · 
~ "' ::I c. e ~ c : ·a ~' 8 c .$ .. "' " 'E E . 

i~· 
0 < 0 .. 

"' .. 5 c .. 
);!: ~ c ~ "' .. ~·:· g c "' -a "' .2!' .!3 < = >< > . .( 3 o. 

~ Ir{ . "' ·a ~ 0 ... ::: 
c .. ~ Q c "' ... "' ::: :a 8 < .:: "' ~ i ~ ·s .g ::I ·9 "' E- ... -; ~ c .. 

c f 
.. .. .Ql ci:: c c. "' i::i ::s "' 

.. .. E- "' "' 0 .':!J ... ci:: .§ :a i:i.. ci:: c. .. -; >< u < "' > ~ .. a "' c > E- ~ "1:1 < 
' i;o;l i. lf 0 ;sld . I .. .. ~ t ~ ~ ,(, ' 10 ' Jt . . I ·' c 

C,,).I } ~ ' 
,. 

"' "' ' 8 

rlt ·~~ , 
... 

' .1 fj ' ' , .,,, ,1.-iq ~ •': '· . .. : (' ~ f • - .. ' i 

. ' . r " if . I I I ' '..::Ji l\'5\· 1·1 _.( 

I ' ., . r ,if·~ •I ., I 
. ' . ~1iJ !' ' "01 ' J • -

38 62 20 0 61 6 64 I 28 27 ·28 39 0 1;3 JJ'I I~ II ' . ' i-6 ! . ·52 
23 100 22 I 1. 7 15 60 4 46 49 58 35 4 14 11~ JIQ 2 2 

- . 't .1 • ri•J'r •' / .., -anhr3" ·r• · ~ , ·,..;''.! 1.I 
'! ""'f \. ... , ' ' 1. J, ' ~ ff'" 

EEO Issues in Formal EEO Complain!s _ 
- - - - ; ·- - - - -

I • '!"' , t, • • ' '.· r ,, •." • • - • '>...!: li~ I ' ! 
.'. •·..-~-L--'-'-~---'.::-'-'-~-£-........ '-'---,-, ~--=-__;...;._......;....o'--~~~~~~~~--=--. 

. ·350 
••I 

300 

250 

200 

150 

100 

50 

0 

l 1r (• r• . EEO ls'suos in Forrtial EEO' Complaints 
!I I\ j( d •i 

2011 201 2 

6 

'· 

- Harrassment 

Disciplinary 
Action 

- Promotion I Non
Selection 

85 

' 

. . 
c 
0 
::: 
"' "1:1 
0 e ' 

e 
0 ... 
"' .. 
"' .c 
< 0 .. 
:c 
"' c 
0 ..,, 
"' 

{ .. 
ci:: 

. ,I 

36 60 
58 61 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

. . . ~ection D-. EEO Pr:o~.es~ing ~!~g~ . . \, ' . 

Introductio'n 
j' i( I I • • I I l1 "'\ I '.! 

f I I I • f I I ' ' ~; ! ' ''.• ' 1 t 4' 

This section contains data regarding selected stages !llld associated processing times for formal 
EEO complaints processed during FYs 2012and12dl1. The formal.EEO complaint process bas 
various stages. Not all formal complaints conipfete all 'stage~". · Tile~e· stages are: ( 1) 
Investigation (which includes Letter of Acceptancaj;,.(2) Final Ag€ncy Action with EEOC
Hearing; (3) Final Agency Action without EE0G:He£iring;.a.nd14) Dismissal.,._Formal EEO . 
complaints may be WithcL-awn .or settled at any st~ge and may be di missed at various stages. 

! Summary of Data .i 
' :_ 1 ' '. I 

• ';> ' .:. - - · ,,, I . 
The followirig is illl311lal~~is '!.f. data for the f~~ EEO st~_ges. T;his s~tio~ contaj..Q.s d~ta on: · 
(I) t4e ~verage Ii.Umber o_pda~ fO-r completion of se~ected stages;.(2)~eq..ding compl~ints at various 
stag~s of ~h~EE9 p~oce~i atf.d (3) pendi~g ~tnj~l c.om~laint~ ex~eeti.p.g~tpe 18~-da~ investigation 
requrrement: · ~-' · f~ t ~. I . · ~· - · : ·_ · : ·-· ~. 1 .::: ,:.. :· 

(1) Ave~gj"N~~b~~ . . ,f)a~~o~· :C~p·l~~o~ ois:ie~ted ~o ~ f~J ; ~"'. .=: 
.. . . ' l I ' . ' . '1- ' I . . . I I 

Table 4 belo~v pr~vides th~ average nuinber of da1s f~r completing a J.·~rm~l EEO'. complaint at 
each stage. Tpe data .revealed a downward trend (as ~pOW!J. in GraJili 4b in the averag_e..number of 

- ' -- -J- - , - - . - - - . 
days for an investigat10n, m thq Final Agency Action without an EEOG hearing, in the Final 

Agency Action.with a ~-~g and in. d~smissa~s. I" . . . . ~ ·) ,• ~ : · ·-
, • , ( ,. ~.. 0 .. - •I• • - _,, - • - • _ .....L. , -~ 

- - • .&. - - - - -J- - - - - • - • 

Table 4 
Average Number of Days for.'lQbm.pletion of Each EEO Stage 

,I f i • : . .. 1 - • .,,. ~ • • - · ... , ?::r.-\· .r· t , .:; ·· .~ , , ... -. 

Year ~n-~e~t~gation Fi~,!ll_t\,g_eJ!~ Fjnal. Agency. _ Dismissals 

' :1 , ,Ac,:.tign:1'Vitbi~ .1 r- .A.ction-without 
EEOC EEOC 1' . 
Hearing Hearing 

2011 296 183 417 119 
2012 249 133 256 145 

t : . ~ . : .. 

. .. 
I I , • . ,- • I 

.· 

' ... 
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G~aph 4 
Average Numbe~ of Days for Completion of Ea~h EEO Stage 
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(2) Pending C~mplaints ~t y ~~i~us Stages _ 

• Table 5 belo.w illustra tes the number 'Of"perid~EEO coniplaints ·in FY:s:2()12 OO:d 201 r, 
at each EEO stage. 

0 1 "' I I . . . ( I • 
7 • o - • ·1 ;~ :, . 1'. • I '• ' I ". f 

• Graph 5 shows a do\linward trend th pending complaints 'fu invbstigations',=heari.Ilgs, 
Final Agency Actions and appeals. 

,.\ ', C \L h 

1 \ ~l . •-, .r• J~ ,. - ,, /, J• 1 ~f . .... ' :;';'" 

Table 5 
---PendinifEEO Formar Compiaints by St~ge 
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Graph 5 
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Table 6 and Graph 6 show a 48 percent decrease for pending formal complaints that exceed the 
180-day inv,es~i&~ti.<?A.f~quirP,m~nt oyeqqe_ DvP:-Ye;'.lr. repqrting ·p_eyj.o<i11 " !i , .r,. -, .. '- r. :· · 1: 

' i , . 
.- , .. t J \ 

Table 6 
Pending Formal EEO Complaints Exceeding the 180-Day Investigation Requirement 

;.: '-'' '\. , ... 
. ' ~ ~ .t ~ . t ' ; ; • '". ~f~ J ~ 1;. ~~i 9t "t ., .. •,:' :!P.l ~ :·~ ~ 

Pending Complaints Exceedinj the !8_9-_~a~ lnve~tig_ati~.!l- Re_quirement - . -· . - - . -- --; - - - - - -

a'. _.' -' + • .• l ~ S 11r 1 \ ~ 
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·~ • L. 

9 



Ga' h6 
' ... • l t . • • .. ( ~ • ' r r P, .. 
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Section E- ~i~al ~~!!fi.~l Actions with a Fit~igg of Discrimination 

Introduction • ~ ~ ·<< · · t: '.1 r~ -: 
Final Agency Actions involving a finding o~ .,.:, ~'rimination ~1e issued on the record or 
following an EEOC Administrative Hearing: ...,. e final actiottrin,volving a finding of 
discrimination include complaints with a v;J: of bases ancl.issJ.leS. The No FEAR Act requires 
Federal agencies to post the total number of . ., actions inv~1vi.I: ~ 1 finding of discrimination, 
along with the issues and bases for those cm. L :i~~-. L .~~:f .:_ 

Summary of Data 

Table 7 and Graph 7 show that the number offmdings of discrimination issued with an EEOC 
Administrative Hearing ·deemas~d by one in' F¥~6i2, arid without·an EEOC: Administrative 
Hearing decreased by 13 in FY 2012. 
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Table 7 
Fin~_I ~gen~y ~ctio~s ~th ·a Fi~~g .~q?1\SfJ1~a~~~ . ~ .• :~ . . !I •. 

, . . . 

Year 
With an EEOC . Without an EEOC 

Administrative Dearing Administrative Hearing 

2011 

2012 

.. _. - ,- . .. ,· '•' ' 
, . •· 

. ~ - "' I •. 29 ,. . 
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Graph 7 
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: •• 1,·_, ~ Sectio~ F-:- A.nalysis, E._p~riente, and Actions , . . 
~ . . . . 1-' •. 

I' • I · ·. , ~. : .. . 1, l -

Introduction 

The No FEAR Act requires: (1) an examination of trends; (2) a causal analysis; (3) practical 
knowledge gained through experience; and (4) any actions planned or taken to improve USDA' s 
complaint or civil rights programs. The prior sections (Sections A-E) provided an examination 
of trends. Described below are various observations related to the remaining three areas: 

1 Number reconciled to reflect data based on FY 2012 Farm Bill Report. 
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(1) Causal A1falysis 
' ' ' I • l - ' 

USDA and hs ~tlb.:colJlponent agencies identified various factors impacting the filing of formal 
EEO complaints. Examples are as follows: - · 

l . The Agricultfilal Marketing Service reported an in~rease in the number of f~rmal 
"complaints filed in. FY 2012. Specifically, there were 21 formal complaints filed in FY 
· 2012 as compared 'to 18 formal complaints filed_ in FY 2oiL This incre~e is attributed 

to the consolidation of several offices and the closure of offices in the field. 

2. The Animal ~d Plant Health Inspection Service reported a decrease by _~o ~ the 
• • t . • 

nlimber of complaints"filed in FY 2012. Specifically, there were 47 form.a.~ corpplaints 
filed in FY 2011, ~s compared to 49 fo~al 9omplaints filed in FY 201°1,. . This ,represents 
a 4 percent decrease "in the number of complaints. 

3. The Agri'cuitural Research Servi~e repqrteci" an incr:ease iti' th~ num~er ·of c.~~plaints filed 
in FY 2012. Specifically, there were 30 formal corppla;.nts filed in FY 2012, as c~mpared 
to 18 formal complaints filed in FY 2011. This: increase in the number of ~~mplamts 
filed ip ~":, 2012 is ~~)?~tep. t~ p,ling~; pased on rac~, reJ.lriSft}, .~pd. age, , , .. __ 

' , • ; ' • f,• • ' • 1 I •t' ' ' , t ' ; .,, ' ·~ / .] rl •• ~ 
4. The ~orpor~te Setvices.Division revealed that.th~ open compfamt inventory at the end of 

the fisciil year wa'.~ 5~2 ib. ~y 2012.' Th.i,s i~piesents an _incre~se w~~~po~var~d to FY 
2011, which ended with 453 open formal complaii;its. Tl}e increase in, ~he. ~uqibei;s of 
filers is due i:'O bomplaihants having file,d .~ore than,. qne ,c_o~pfaint. Adq,itj9nally, 
employees are educated from civil rights training on what their rights are, increasing 
awareness and visib\lity of the CO!Jlpl~i.µts proces.s. . . .,, 

1 
•• ! 

l , I j T I' • ' . ; · • • • ._ ' • " , ! (' . j ) l I - , • 

5. The E'c?norrtic .R:esear~h · servi~~ °(~R$) r~~~e~ nd c;4~~e .~ c.o~pl~~t~ ~i~d behveen 
FY 2012 (1) aod'FY 2011 (l). ~he steac,ly trend ip compfaints filed cp~}.d. be attributed to 
the early intervention process utilized IJy ·the ERS Office of Civil 'Ri~ts. ·· 

6. The Forei~ Agri,c~ltura1;seryiCe 1(F1S)1i~~ an_,}~crea~~ ~pm
0

seve~· (FY ~qf i) t.o )o (FY 
2012) in fdtmal complaints fileo. The inc~e.as~ in FA."S: f9rm~l EEO corµpla.int a.cti;vity 
for_FY20"12reP,~es'entsa43P,er~ent4is~~as~. , .,: . .. • ': · :::<:· 

.... ' ~ "' . 
, ' ,.. If • I ~ • i : J _, ' ; ' , \ • ~ .. • j • 

· 7 ! The 'Food an'd Nutrition Service 'reported that the averag_e ppn:iber of fOm_p)~jnts remains 
constant at seven cases per year. There was an increase of one complaint from FY 2011 
t.o ,FY 2012. 

·'' , • l' • • ~I I : I ... ~ , I • • ' 
0 i ~ ,_ , ; f'~ j ' , .,- ' 

. ' . . I • . I I . • • l . . '. I \ • •• 

8. The Forest Service (FS) reported an inc;rea~e ill <;.omplaint a·ctivity when CPD?:Pared to FY 
20·11. FS attributes this llicrease to improved employee awareness and vi;ibility of the 
complaints process. Another factor in the rise of complaint numbers i:nay be' attributed to 
recent accountability initiatives established Department-wide to ensure that USDA 
personnel are held accountable and responsible for their actions. 

2 This number subsequently increased to 56 due to database reconciliation efforts. 
3 This number subsequently increased to 48 due to database reconciliation efforts. 
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9. The Farm Service Agency (FSA) reported a decrease of nine complaiqis.fQr f.Y_.?012. 
(29) from FY 2011 (38). FSA attributes this decrease to enhancing steps in the formal 
EEO investigation procedures, tracking performance and accountab.ility in complaint . 
processing-procedures, and conducting a~ual mand~tory BE;t):~4 'C,ivii"Rights .training. 

" I \ I ~ • 1 ' ' 

~ 

10. The Food Safety and Inspection.Service (F~.I.S) repor}ed ~ decr~ase i.n the. nllplb~r of , 
forinaf'.EEO complaints filed in'FY2012 compared to tbo~e filed iii FY 20fi.. .FSIS 

• , j • • • • ' •i, · . 1· t '!,' ,,. , 

attributes this decrease to budgetary. y~ns~a~t~ an~ contin~ed tra~& .C\A? ~~~uc~tional 
· · efforts bY-FSIS,.CiVil Rights· Di\>isimf · · ' ' · · "

1 
• •• 

1
' ' · 

, I J' J ' .,i ' ' - '; I' I •' ,,o I '• J'' ' ' ;• I , • • ' I , # '" • ' 

11. ~e Gr~~ ~sp~~~~?~· Pa~~er~. and Stockyards A_~inistratioµ (G~~A). r~p<;>rteq nine 
complamts filed m FY 2012; a .decrease of 18 percent from FY ZOU (i 1). GIPSA 

. =athibutes=the decrease in the nun:iber·o'(complaints filed to" ~n inc~J~se in ~he number of 
. complainants choosing to participat1~ ~ ::-?R duri;i~ :~e w~1711al ·J?~O~ce~s. . , , .. 

12. The National Agricultural Statistics Service (NASS) reported th(\t.the.nwnber of . 
... "cortiplaints detreasec:Un FY f°cn2 conipar~d to Fi 2o·ri : ril EY. 2Q

1
q , ~L~~s pad one 

· · · · ·comj)I~h't (a 'dbcre~~e· bf 6ne! fi-6in tY,· 201 \ '\: .... , · · · ... "· · · · ,· · ~ 1 
... _! , ;· ••• ' • 

1 

J: ; ·~ ' ·,, ·. , d .J•_i·1. . ., 11 ·.,., ru . ' ~ ! . 1J ' · . . ~ l • 1 ~ . . .. . '!°·. '•' »i ::.·. :, .r ·' )· "' . t J 

13. The Nationa'l -liisiihlr~·dfftc>"bd aiict Agncuihir~ cN1rf A).·(toiiri~rly; ~o~< ~ 'ih~ 'J' i·! 
Cooperative State .Research, Educati~~ fill:d ,~xtensi9n Servic~) reported one foo.nal 

. , compla'iht' fiieC! 'in FY !2612~ 'as· compared' to" ~ee formar. co"mplamts l1i.e<l In.FY .2011. 

.•. · ~~~~atlrjbut~f ~~i-~ .9_ecr~4se 'to; ~hf ·re1-.b.r~~~~i~a~iq~ :~d ~t~~li~~~P.~· ~f ,~·l:le~ \ .' ~ ::, . 
· orgati.fia1ioH foqurre~'8~1 iliJ Food,'Consenrapon Eneniy Act <Farm R111\ re~ultmQ" m 

•it "~ d..tD~.t.. · 1 · i~ U.!('{1 '1 ;dl0 ·1 ' · . 101, fr,f,,. !} f1!-t· ,,;f '1. , ,;' IC:'ql . ll)J (. 't';{Jt "- · < . ;TI'P 

, r~.~~·-d~~~~~:?gf:gw:~e~ ~r,~~~gs~~~h1~·~.: .~~W-¥r.e~,1t · .. '.) ti;:n,lL ., , i; z::- .,J.') i ·· · rr.~ 
14: The Natural Res~urces ConservafioriSe~ce~(NR.csY~epoit~~ -~ 'iii~~~asi1ii5tg~,~~ber 

o~ro~~l c.?m~~a~nt~ filed in FY ~?,l}: .. ~S~PP:t~~ .t?~.~;iU~¥.~J~?Q:i .q~~?r}9?}a~e; . 
discriIDI?~11bii generally ten~ to nse _dl1nJ:!~. ~con9m1c rec~ss1~m~~ w~<rn ~ropl~ar,e more 
tikelyt6J ttief:--i!i.e'ir'jo?s. and'. ~~v1~; h:~fl?~~¢¥g·rid~~?r~;. 1 -. 1c. · ~ ,. , -~ - - :~_. . .' 

• < .• 

1.5. ~~ Rur~l J:?evelopm~nt.~). re~o~ ~1.~ec~~~s~ .~- ~o~~l~!:°~:s 1~l~R:ip. ~.~q~2 ,! , , , 

. · ~~?,IP~~~ _to _~ ~~11 : ·1_'~,s. ~~~rea~e. 1s . ~~?~F~~ t~:.~e Agei:iw·~ ~on~111;u~p . ~ . ~ ~ 
implementaho'n of EEO imtiattves ano. poli~1e~ ip.at yomply ~~tljiJh~ bep¥tmei!t's 
accountability policies. Additionally, RD aftii.bu'tes the continued declme ill complaint 
filings to the Agency's proactive co!llpla~~ r~s~lutioµ t::~forts tq {e~oly((1 e~p.lpyee issues 

· · at"the' iO~fu level pb~stble': · · l · · · · · · · · ' , u. · . •• 
1

• • . 

• • ~ t I i, ./ • ' f • • , ,,l • J .I I I I • ) :.. • I• 1 "' - • • • ; • I • I \ , • ' • • • 

16. The Risk Management Agency (RMA) reported that the number of formal complaints 
filed in_FY ~_DJ2 (5) d~creased by five frq~ _Fy fOl 1 .. (10).: .~ ~ttri~u~e~--~~e cJpcrease 
in conw1hiints to indreased "'.istbiiity and erf~~~ive co_Il)illuniGafio·Q betw~en s.en.\or 
lli~nagement '<mcf emplOyee~: r • I 

0 
0 

'. 
1" • ' •. , - .•• f <' • 

j; •:.,.L ./ ,,, - . r '' , •\ i ' • • I t 1 '., • '1[ I <, \J :·1 I• 

• • .' •... • J •• i; l . • . ' ' I ,.. I .. 1j1 • : ') _, . 1. I { ' I I i. '(, ' •1' t ,, I I I f 

• 1• • · ' . · ~ ' J . ·. ',· (~· .... ·· ' : 1 ;, .~ ' \ • ' J ., ·.1 ' ... ·' 1 , t • • 
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(2) Experience Gained byiJSDA in the Processing of Formal EEO Compiain~s 
,. . . 

USDA has learned the following from its past experiences in processing aqd addressing formal 
EEO complaints: · 

. -

.. 
• Continuing to conduct ADR trainirig along the lines of coriflict resolµtiori \s essential. 

It is a known fact that "change" can bring about fears, anxiety, anger, etc., hence, 
managers must receive sensitivity training and employees should receive more 
information and training on coping with charl.ge;' . . . .: . 

o Involving not only managers and supervisors, but Deputy Administrators and 
Directors early in the resolution of complaint.s. Involvement in resolutiop discmisions 
by semor nianag~hient officials has\prbveri b~neficial; . ' . . ! .: . • • " • • 

• Ensuririg on-going compliance reviews tliaf identify EEO-n;lated .wor~lace issues 
and proVide recommendations" bn lio'w 'to address those 'issues before they evoive into 
EEO complaints; ' · · ·: ·. . · 

1 •.•• • ) ·• ,. • , ·., , • • •• ,r.·j,_ '•···# ·- ~ ,,. -
• · H?I~~~ .s?p:e~isors aqd Iflaµ~?.ers.11'-cc~~~~~le fo.~ ~ng~~.iµ .gi~~i;iw.in_at~ry_ 

practices in order to deter sucb conduct m the future; 

• !'' .) , , ,• ,, I-.. w : ••• ( t :; : JI 

o E,duca~mg ~ggrieved g~jes about the EEO P,rocess (to iµclude the. ~v~i).ability of 
J ADR) and working aggressive~y ,.~~·th. thes,e .indi~idu~~s. anct o~er. Ag~J?.llb' officials in 
order to reach resolution; · 

' • t ' t l • "'. I t • : . - I ( • J ~ ,.t . • I. I I •• ! ~ 1; I • 1 Ii • t 

o P-ro'{i.ding tra_#fl,g ou how, tQ recogni_~e,, . e".'alua.te.1 anq ~limin~t~ ~e~-p~feating habits, 
. ~0)-V ~o ~~al w.ith''detixate situatfo~ .. ~~ difficu~t people,.and recogpi~_ing th~ 

obligation 'to mamtain re'sponsibilitY for the way employe~s . .are tre~~eg cµ-e , .. 
components that need to be addressed; 

0 

• 

• f I • • I . ' • i' , ' ' J ( • i • ' , I; : ~ ... • t 

P;oviding EEO 'training to all employe~s and m~nagers ,conk.nu~s to pe·important in 
decreasing complaint activity; 

• t ; { I• I .J t I i > I , • _, •' • I , t t • ,-, ,, - • I. t 11 

R~p9'gnj,zing th~t inc,reast1d· participa~jon and ip.v9lvemi;!nt of. speoia1·emphasis 
pr?~fa~§ ~~l_l .contri_bu~e t.o ,the d~cn~ase ,in, the numl:>er of EEO complaints filed; 

«! , Qe~~g a s~cture for eff~c;;tive manag,emynt, accountability and self-analysis will 
ensw;e pro~aiµ. succ~ss and comp,liancp with EE0C!Management Direc:tive (MD) 
715; . . .·:-... ,_ 

q ~ontinuing support. for the-ADR program and using a full-time ce~fied. mediator is 
imperative in requcing the number of fom1al ~omplaints; ' · ~ 

'• 
, /' I •• , 1 ,, • 

. • • • • • i 

• Continuing to utilize ADR/mediation early in the process may assist in the early 
Jies9lution of con;iplaints~ · · 

•.' r I ' 

. • 1 1 
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• Providing training and open communicatipns result iq ll.mor~ prqductive.~ ,inclusive . 
.. • I ) • 6 • .. • • J > , • • • 

wo'rk environment; thereby, reoucing the number of complaints; 

• ', , I I; ol • " ,..., 

• Understanding that the need to continue to closely monitor EEO discfitµ.ip.ation 
complaints, and to engage in dialogue with Employee Relations and Civil Rights 
leaderships to address early. resolutio,n 9;f cases ,~bere vyea~es_~ iq polic,\es an9 
pt~6tice~ e'xi'st; ,hn~ . · . . ::n, '- '.J ·r · •.r .. ...... , .. · . . :1 

" 
, • , j • ~ • I ' ; I J , '1 • ' , ' I I • , J f I 

• Empliasizing that early resoluti,o,1:\ .~provt:?s, manag~rp~n~~emplo¥~e ;r~l.a~ions, reduces 
administrative costs significantly, and precludes the need for extended litigation. 

l t : · J ' 'i ' 'I 

. •' • . .. ~ . " • • I i I I I , '"• : ' . 

(3) .Past and Future Ac'tions by U_SDA Relatµig ,to EEq Comp.Iafn~ ~ro.ces~;~g . ._ 

USDA has take[\ several acti9ns that have proven effectjv~ in im_proving its fonn~l EEO . 
complaint 'pi-o'cessmg: l)SDA is .also 'introducing Ii~w· initiatives to.ieduc.e ~o~plaints in future 

• • , • • ;. • ' ,, , • t I •• I ., , I t • • ,. ' - ,., • 

years. These 'a'Ctiohs include the foltowitig: : . . :.1> 'ri •. j, : ~: 

1. Distrib
1
u.te. ~-~v!l ri~~~- inf~~atjon ~e~1l.arlr,, to1 .a.~~ ?~p,lpY,~~s ~!!i <:?~.~µ ~f~~a~rs t9 

ensure awareness·Of the' lates~ ~~o~~·t~d--p~~~?~eJ: pr~~t~f.e~ .a~c;l/9f ·.~r~?~~lf'es,. 

2. Offer employees ~onflict consultation, co~ict. managem.ent tr~~~g a~9 mepiation 
servicesifo-addiess issues as· an alt~mative fO the tradibohal complaiilt giievanpe systems 
avaitable'fb~ resolving nb'rr.:.EEO relafe'd

1 ~~rkplace issues. - . . .. I \ . r 
~ r t ~ • ' J •'' ' , . • 

3. Collaborate with Civil Rights and Human Resources specialists to train mana!Wrs and 
··employees·ori cultural and'divetsify s'ensiiivrt{alid approptiat~ 'c'ortd~ct. ' th~se trainings 
target di~crinliriation on the basis of dtsah!hfy.'a.µtl_the i?~b~.eri ~~~~~fue.t;i(o(~inployees' 

di 1 a . , • J ~ i ( • t • .._ f J 'I , ('_ • I , (" •• .' • ff 1 ( f • • t • • J J ' 

me ca , ecumentation. 1
' •• • • • • • • 

Jy= ,r d >}. '--' . J ' , rr ! < '· ·:1 : ' ~:··1 

4. Promote the utilization of the CRP to enhance manager and empl9yee communications 
. andaidinconflictnfanagement!· 1 .. . J',··', · •- .·· ~ ., .. . -. · . ... <; -

11 ,1 ... _ ' <ii, , , -.:.. ' . ' • ··1 • 

5. Continue to monitor the complaint trends, along with conducting.and planning trainings 
.that tar.get the complaint trend·ar·eas,.enslirin1g tfia~ emplayee's ahd:ma:ilageis are aW'are of 

. behavior. that is inappropriate for the wcrrk:j)lace arid may 'be·deeirred dis'criininatory. 

6. Inelude·ehhanctement ofthe ADR program, 'including coildnctmg'ari ADJ.taw.ireness 
.survey, providing training in ADR fbr suj>'erv'istits·ahd employees; and establ'is'Q.ing a 
Departmental cadre of resolving officials. ' 

7. Continue .to present Civil. Rights and Bqllai Bmployinetit weoinai·modules:(a combmed 
computer-based/teleconfei:ence:..basedtbroadcast} t)i1' the· EEQ}~ompfairit process, preventing 
reprisal, mixed cases, and reducing EEO complaints. 

8. Update EEO/diversity and discrimination policy statements, pt-OV·i'de EE0 training to 
managers and employees and conduct site visits to area offices to continue to decrease 
complaints. 
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9. Continue to actively monitor the timelines established for investigators to complete their 
investigations. USDA requires strict adherence to timeframes to complete investigations. 

10. Continue to conduct compliance reviews to determine specific EEO trends and potential 
civil rights violations. This will enable the staff to identify potential complaints early and 
engage in efforts to eradicate issues before they escalate to a complaint filing. 

l l. Work with the Office of Communications to record and closed-caption all of USDA' s 
Special Emphasis Program events. This will greatly expand the number of employees 
that will be able to participate. 

12. Execute a superior awareness of Cultural Transformation throughout each entity of 
USDA. This transfo_rmational "'to~ w~l\~t~ wi~ a cultural assessment that lays the 
foundation for meaningful change m current practices. 

13. Provide a refresher course for first and second line supervisors on working with 

~~lpy~ss ~.tlLd~sa~ilit~es.11nd t;w'?'}P. Jl~~y\de f€?a..521!ah~ '}CGf~o<j.ati~~-~. ~ 
. • .. ~ f • ~ _. l ~ :. ~ , , 1. ~ , 1 ,- ~ . fl f. • ...::l ~ ,, J ' • r, "' ,, _ r- _ ... h 

- - - l\ t".:'. 
14. Develop a recruitment and devt:.1~~!1\fntt'~l~n th.jit~cstablisbes clear goals and objectives 

for implementing strategies to red ui( aOOiretail Url.derrepresented groups. 

15. Continue to work coll{bOJati~cly With tbe .liEOC· tlirou~ 'ifs relationship management 
arrangement to access training opportunities. 
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USDA Reimbursement to Judgment Fund for Fiscal Year 2012 

Introduction 

Table 8 below provides information on reimbursements by USDA to the U.S. Department of 
Treasury's Judgment Fund for monies associated with FY 2012 judgments, awards, or 
settlements under the statutes addressed in the No FEAR Act. 

Table 8 
USDA Reimbursement to Judgment Fund for FY 2012 Settlements 

USDA Reimbursement to Jud ment Fund For FY 2011 Settlements 
Case Attorne 's Fees 

1 $0 
2 $0 
3 $0 
4 $0 
5 $0 

Summary 

In FY 2012, USDA reimbursed the Judgment Fund the sum of $589,500.00 for settlements (of 
which zero dollars was identified as payment of attorney's fees) . No monies were paid for 
judgments or awards. 
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USDA Disciplinary Actions and Reports for 
Fiscal Years 2011- 2012 

Summary of Data ' .· ·! , .. 
• • • _l 

.PART 1: Table 9 below cont~ms the ~umber of diS~iplinary actions .taken against ~mployees . 
who were fouu'd to have ·committ~d prohib,ited. acts .of discrimination, retaliation, h~rassment, or. 
prohibited personnel prattib~s (induding tliose acts ·discovered in conjunction wjth l~~e~tjgations 

' ,. 1 • • • ., ,, . • •• 

of whist~eblo~er piote~tion qr c~vil ~~hts compla~ts). . · . :_ , " 'i' 

" .... 
Table 9 

ADMINISTRATIVE DISCJPLINARY,AC1;IONS 
' I 

TYPE OF -
ACTION : ' 

.. FY 2011 I'. FY 2012 ' . 
DISC. RET. RAR. PPP WBP TOTAL DISC. RET, 81\R. PPP, WlJP .TOTAL 

REMOVAL ·;.· 
1 

.. .< ... r ·· .. -I - .. ,,,.. 
15 DAY OR ·t '-" " -.. 2.J '' .. 

~· 
MORE • < . . P ' .. ,,.·- '; I t OfJbfi,.:;, ,., .. - ~ .. 

14 DAY OR 3 1 3 1 8 2 2 4 1 9 
LESS ., .. ,~ ~ 

REDUCTION . ,, 
• .l.J!J. ... J' !• : .. ~ ·~ ·-... t ~ .. ~ { _; '.I.\ •) : '· •'- \.. ..... 

IN GRADE , ~ . . . . .,, · ·qv •n t " " . I . .. •' ~.-~l . )J 
REDUCTION' 

: . 'L I . -l ' ~ • r1 . .. . . .J"!1 J>I,. 
IN PAY J ... .. ' -· 

LOR .. 4 . 1 ... g 3· µ 1. 16' v 2 ,i 1 \ .n :.;13 .i\i . 
.JOT AL '8 2 I • 14 ',' 4 : l ~OU 4 2 " 5 · 1 - :~~~r DISCIPLl~E - . h·--··-·•, -

' -
" • • • • • ... • ' • • 1 • } .' • • '. • .. ~ I • '. - • .. • • • ~ I ' • , I ' . ~ . . • . I • I 

Table ~bb~.~v~ati9~~.:. Vi.~_c1 "'.'J>~s~~i~atioµ.; J..l~~- = R_etaliation; Har .. = Harassmt:nt; PPP 
= Pr~~l~.ited ~er:son~~l Pr~:~tic~~: WBP =. ~b;i-~tl~b,qwer_ ;f.r:otectiQn Act; ~n.d.;LOR F: Letter 
of Repnmand. .. · .. . . .. . , .. ., . ,. . · ; , 

·· \•H "ic~:·f 1 ; , : ,,• • , , :. 1• 1,J l <L\.. • n • t1··· '- , ·.r.. 

'' ' f ' 'j l't , ... , I i , ·, I' l,1• ' , 0 
(' 0 , , , I 

1 
1 1 , , J' ' .,,. '1' 

PART .~: · T~ble 10 belo~ 'illustrates t~e D.µIl\?er of. 9ffise. qf Special CoUQ.se~ Whi~tl~blowet 
cas~s -'an~ t1'e number~ of ~tnPl<?yees d,i~ciplinycl;\pder.'th~ D~Jkrµneµt's discipl,i.nary policies 
related to 'wh~~i.le-blo~ing and di,scriminationj , J • 1. . · • ' I • ,, )('.. •, 

• I '· •• ,• • 

I . I f Jr:.: , 1 • 

Table 10 
... . OFFICE.QF SP.E~~ C<i>U,NSEL CA.SES 

CATEGORIE& OF 
CASES , .. 

.FY 79ll "' l ;,) FY 201~ ' . . ; .. rorT.OTAL 

osc 
WIDSTLEBLOWER . 

f j, !' I '· 10 ... 
n . . 

CASE . ' , J " • ' • • . • - •· L, . - ' 

osc 
WHISTLEBLOWER I 

CASE CLOSED 
osc 
WHISTLEBLOWER 
DISCIPLINE TAKEN 

I _., r '<° . ·o" \,, 
I. ' • r .. , • "' ~ 

0 

:,r 

! 

I I ' • 

• 1, ,. 
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Disciplinary Policy 
., •I i ,' 1. • \ ~ • ' ~ • i "' · 1. : "~ 

'. 

Improving the civil rights environment throughout the Department continues to b~ a.priority for 
USDA. There is a "Zero Tolerance" policy for acts of discrimination, harassment or reprisal of 
any kind. It is USDA 's policy to pursue appropriate administrative ~ctioq a~~iJ:!st anyone who )s 
found fo have engaged in such activities. USD~ cqnt.~ues t~ apply.its:accoµf1tabili,ty policy.and 
employee awareness activities in its effort to. prevent illegal .disctiminatory adio"Ps anq to . . 
disCipline those ·wn6' commit such offense·s: CiviJ Rights 'and' Human Reso'iitc~s· staffs.·work i~ 
close cooperation, using proven tracking and reporting systems', t~· rno

0

nito~ co~pl
0

iance acti~ities 
and readily identify emerging trends. .. . 
In cases involving discrimination, harassmoot, GHepriS;al, subordinat~c:e>II[ponents of-USDA -
impact disciplinacy_or coiiectiv.e actions fu acc'ordance-wi-th '.applica~le·!aws: rules, regulations, 
and policies. OHRM reviews the disciplin3fY or corrective actions taken by each agency in·cases 
involvi.pg dj~cmnmatib.o.: harassment, or reprisal. _ The ~e .anci ~everity of.di-sGiplinary actioa.--is
based dii t~e .Us~·~~e.1for-_9iscipl~ary re~a}ti~~ A_we_ntl~-~~~epartm'e~t~~rsoqncl . -\, ; ··' I 

Manual.7~1. Tuts gui~Wl\tams ~ec1fHH>eet~S"\.~ discrpnm~tton aQ.d-reta~, ~\ T-: - , 
misconduct, c:nd jp~~~lf.ited p~~~<2~~! p1actic~s.:._.

1
_. -.!- . __ _ _ 

1 
__ --~-· • • ~<:1 ·. ;: -;-- i 

. r (J • j ' : \l o •' 
t' 1 1 , t I . 1 - . 0 I · , - I ~ : 

In May 1'J 1 o, -us~ ~tarted 'an in:i~ve-tcrt-"""Ovme-· easbd-ov'ersight or cases invofvlligi~ -i· -"' 
vio_'. .• 0nJ2(. ~!.i:~isG.r.:(l.llinat~on and wbis.tleb!.a'.i1,:.cr-i'1.l~tecti.Q.n laws. where liabmiy was-fo~ _: · ~ · ' 
against th.e1_~epa~ent. As pa~ o_f tHa~-~~a~~~-C?~ e'stab~she~ ~e-~q~~ :op~o~ty .. . _: 
AccountaoJhcyUmr(EOAU) w1tli the pnm~ry J»JSStdn of ensanng that USDA personnel are 
held accountab1erandi;e!fpon$ible fodhei_r-a~~if b 1ne EOAU raises awareness anefenslires that ~ 
individ: 11.S in .decision~makihg positions..imp!Gmoo1:.Jf}propriate-s erreeltve ilcfiens- when i't-1s · 
determined that a violation of this nature has occurred. The EOAU is also respQnsible for the , 
implementation Qf ~i'ogndn improvemen.l§ fo Di~k_e1 certanl1that;USDA ~d.o~tinti~s ·{~ ,PJo~i~~ it~ . 
services in i non-'discriminafory ti:iaii.D.~ Th'e irlftnlnve 'lifts b~erl eff~tive' ill: etis\Jing"that all ,.. 
USDA personnel are held accountable and responsible for their actions to impleme& p'lo'g;arn ..... 
improvements, to ensure that all services are ~vailable ~ a non-d_iscriwinatory mannei:, ao,d ii\. n 

raising awarehess of-individuals ili' pdsitiotis of aulliority to make· respoti'stble d¢cisiohs. ;The . . . 
initiative has resii1ted-ui :an increase1ri tlie·numo~r 6't1i{staii~es wbeie'ilidiviCiual~ are how ~eirig 
held accountable for action or inaction that resulted ill' a finding of d1sctii.ri.iiiad8n )a~cJf6~ · 
significant liability to USDA. _ 

, '1 .. ~ \t :· r 

-fu 9~tQb~t iooi ·\Jsn~--illnlM ~pd~tecfu~partinefuAt·~~ion co~} i00-0::i3 ~~0·1~-~ -·. · 
'Employee Responsibility and Con.eruct. ' the updated DR works in' conjun~tion w'itli "' 1 

• , ,. 

Governme.llt-wide ethics.regulations and establishes guidelioos and requiremeats for USDA·· · · · 
employees. Specifically; it prohibits employees from engaging in workplace har~~t.l\91-t, . . 

1
' ·, 

sexually inappropriate conduct, retaliation in response to protected activities, creating a hostile . . 
work env-ironment,-or illegal discrimjnation: -.:i?he~updated-D~ ~o requirek·that each employet; 
receive a copy to ensure that they are fully aware p f the responsibility and conouctstandar45 fq~ 
;the Department. ... 

- --- ·-- -- -~ -·· ·-, ' 

1 • I tf r 

.r ·I . 1 • 1 I , 
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In January 2006, the former USDA Office of Civil Rights (now OASCR) and OHRM issued 
DR-4300-010, Civil Rights Accountability Policy and Procedures. The purpose of this directive 
is to make certain that employees are held accountable for discriminatory or related misconduct 
and outlines management's obligation to take appropriate corrective action against those who 
have engaged in these prohibited acts. This policy also requires that all USDA employees be 
made aware of its contents. 

In addition to Department-wide policies and initiatives, USDA mission areas have taken steps to 
improve the civil rights environment throughout their respective subordinate agencies. The most 
recent initiatives are the following: the Leadership Accountability Action Plan which was 
updated by the FS in 2011; and a newly established Policy on Equal Employment Opportunity 
which was implemented by the Office of the Chief Financial Officer in 2011. These initiatives 
complement the overall Departmental policy of increased accountability. The following is a list 
of other current policies by agency: 

Food, Nutrition & Consumer Sefi~es t; 1 1·~ .J· ,,r 
FNS & CNPP Harassment Preventfob 'Poiic~ 2009-3 
FNS & CNPP Civil Rights Policy 2009-2 

~ Food Safe\J'.· ,.. , ., ~ , -~ . r lJ " • • ,' .. "..J 
• ; ~ , 1 : ~· Oii:e~vtf.47J$-3..; _t~tpyc!e. Kesponshilg:t1es.and ~n'\t~t -.:• t 

.a ' r~ 4 

F S . II' . •'t • ... t f I · .t 1 \ \ 
orest erv1ce . · f , ·· . Ji .t. _\ t .\ .U . M • " • 

Forest Service Civil Rights Policy Statement 
Forest Service Anti-Harassment Policy 

Research, Education & Economics 
Policy & Procedure 461.5; Misconduct, Discipline, and Adverse Actions 

Rural Development 
RD Instruction 2045-GG; Disciplinary and Adverse Actions, Performance-Based 
Actions, and Probationary Terminations 
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The following tables provide composite data for cases in Federal court pending or resolved in FY 
2012 and arising under the antidiscrimination and whistleblower protection laws. 

Table 11 
Federal Cases Pending in FY 2012 

Federal Cases Pending in FY 2012 
Pending District Court Cases 33 

Pending Appellate Court Cases 9 
New Cases Filed in District Court 22 
Note: Cases pending at any time during the year, including those filed during the year, 
and those disposed of during the year. 

; Table 1~ 
_,, venc1Kt"..r ca~s r:;' ,, 

Pending Cases 
29 U.S.C. 29 U.S.C. 29 U.S.C. 
§206(d) §631 §633a 

Disposed of 0 0 4* 
during FY 2012 
Still Pending at 0 0 6** 
end of FY 2012 
* More than one basis alleged in 2 case. 
**More than one basis alleged in 4 cases. 
***More than one basis alleged in 1 case. 

29 U.S.C. 
§206(d) 

Settlements 0 
Withdrawals 0 
Final Judgment 0 
for Complainant 
Final Judgment 0 
for Agency 

Table 13 
Disposition of Cases 

(Including Dismissals) 

Disposition of Cases 
<Including Dismissals) 
29 u.s.c. 29 U.S.C. 
§631 §633a 

0 1 
0 0 
0 1*** 

0 0 

* * * More than one basis alleged in 1 case. 

24 

29 U.S.C. 42 U.S.C. 
§791 §2000e-16 

3 6 

9 24*** 

29 U.S.C. 42 U.S.C. 
§791 §2000e-16 

0 3*** 
0 0 
3 3 

0 0 
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Equal Employment Opportunity Data Posted 
/1 J>.u.-sua-nt to the No Fear Act. ··.• ·· · 

... , 
"•: : ' · ·;, i ~ , USDA 
FY 2012 f . d d. S t b 30 2012 or per10 en mg ep em er 

' . ' 

Comparative Data · • '\ 1 . " ' . Cl!i > ~~H . i .. ~ I I o -o 

> 

Complaint Activity Previous Fiscal Year Data , . ' 

·2008 2009 2010 20H :· 2012 

Numbe,r of Complaints Filed 508 528 473 526 . 536 

Number of Complain~ts 395 394 461 509 519· 

Repeat Filers 48 21 7 " ;L2 . ,' r 
I +• ' -' 

. .. 12 

Comparative Datp)1h.: , .. ;, ' ; 
Complaints by Basis 

~ '· Brevious Fiscal Year Data n•,· . 

Note: Complaints can be filed all~ging ~ . ' 
; ,·:j r 

-
multiple bases. The sum of the bases 2008 2009 2010 2011 2012 
may not equal total <rr.Jmplaints filed. - ' 

Race I . - ·;· 184 .... 181 166 221 . 21'5 

Color , I\ I ~ I 36 • • 1 44 23 32 56 

Religio:g - ._. 18 · · 13 16 21 23 . 

Repris~l ·, ,.,• f> .267 '. -248 181 242' , ' ' . 28-1 

Sex I 174 ' 178 159 207 ' 228 

PDA 0 0 0 0 I. -0 • 

National {)rigin .. . .44 'I '61 
t - - 49 57 ' ., "61 · 

Equal Pay Act - . · o ;;. 
- 3 1 4 .3 

Age 158 168 157 191 ! • . ,._ 177 

Disability ' -107 91 97 104 ·' .:"14-1 

Genetics 0 0 0 0 .. . - ~ "} 2 · 

Non-EEO 31 33 44 42 
I 
: '• .55 .. 

;. 
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I 
I . . ~ ,.~,,.. .. -.~ .s. ... t. ' .· 

t • .: ; l ~ ' 
.. ; .... L , ~ ' • .. . ,. .. . . 

Complaints by Iss~e: . Compara'tiv.e bata 

I Previous Fiscal Year Data 

Note: Complaints can be flied 
., 

I -\; ,, 

I alleging multiple bases. The sum : . 2008 2009 2010 2011 2012 
of the bases may not equal total . . ' ;:. .:t t: ' complaints filed. . ·. .. 

I 
Appointment/Hire 28 20 23 38 23 

I Assignnient of Duties 52 ,. ·- so 51 . :· ' 62 100 

Awards 24 ·21 11 () ' I , ' 2 . 22 

I Conversion to Full-time 0 0 1 0 ' 1 . . 

Disciplinary Actiort t....:. .. d !1,.,, ~.'1· ' 
. 

I . , . 
I~ f ., ·1 

I 
I 
I 

Duty Hows 9 ' 9 5 6 13' " ' ' , I 

I Evaluatiol) Apprai~at . .:62 .. . 66 59 64 60 . ·' 

Exam~.tron/Test '. · · I ' : ·- 2 T' ;2 1 1 4 

I Harassment •) 

~ ·· I JI'' ., 

I Medical Examination 0 ' ~ ·o 1 0 4 

Pay (lnc,luding Overtime) ·9 . 
. 15 10 13 Y.4 •1' • 

I Promotiot;i/Non-Selection .124 i.l 17 103 135 118' .. 

Reassignment " - . l 

I Denied 4 s 8 13 

I A-3 
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Directed 17 35 20 I 20 I 33 ... : .. . r 

Reasonable Accommodation 36 28 32 36 58 
' 

. 
Reinstaterpent 1 1 2 1 2 . . 

' l t " . .. 
Retirement 3 6 

r 

1 6 .. ; 2 

Termination 11 35 34 39 35 

Terms/Conditions of Employment 50 49 38 52 85 

Time and Attendance 36 31 22 28 58 ... ' ' . 
Training 38 35 22 27 49 

I• . . 
Other 51 57 64 60 '· 61 

L· · ~· . ~ .. : · · ! fT, ,H I Comparative Data 

Processing Time f , t ... t . I\ i • , ' Previo."1S 1ff~cf11 ¥~¥l" .Ptutt :;_;.' • I • .. . .. 
' . ' \ ~·'ioos ~· aoo9 2010 I · ~ "'2b'ic · ·; .. · . · 2012 , .. _ -

Complaints pending during fiscal year ' ' : 

Average number of days iri 234.l76 
I 11, 

160.67 
'• 

248.60 
investigation 

314.71 295.88 

" 
- I 11 • I ., . : 

-
Average number of days in 

736-.90 -.p77.81 626.85 360.54:. ! 214.93 
final action 

Complaint pending during fiscal year where hearing was requested 
.. ( . t • U • I ti . . ·' , I fn J' i , ' • t • '. , . 

Average number of days in 
1:233.11 20.60 281.79 '.282.63 235.23 

investigation.: "( • • · .J A I ., 1, , 

.Average number oftdays in I. . , •! ' " 
~ \ I • • 

213.93 176.76 : 1$9.78 1,8,2.83 · 133.49 
final action ' . .. . . . 

Complaint pending during fiscal year where bearing was not requested 
-

Average number of days in 
235.92 256.26 335.43 304.05 273.7.9 

investigation ' 
.. ,. -

Average number of days in 
825.73 1 817.92 

. 
final action 

914.71 416.86 255.96 

o I t,, 
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I 
I 

.... 
Comparative Data 

.. 

Complaints Dismissed by Agency Previous Fiscal Year ti~ta · · 
.. 

2008 2009 2010 2011 
, 

2012 
. 

Total Complaints Dismissed by 73 54 39 56 45 
Agency .·1_; 

Average days pending prior to 288 248 257 ·119 ··145 . 
dismissal 

... . . 
Complaints Withdrawn by Complainants 

-
Total Complaints Withdrawn by 31 24 33 31 29 
Complainants . .. , . 

·:1(;~: ~ ( i •• 1,• • 1 I Comparative Data 

Total Final Agency' .Aetf on~ ·Fliidin'g · i •.!*'''=- Previous Fiscal Year Data .... ,,.i· ! 

Discrimination 
I' 

1 2008 ~: 2009 2010 2011 2012 I IL' .. 

# % # % # % . . #. ' % . #'·' · % 

Total Number Findings 10 15 __ 1 27 ~ 32 . ..:1::7 • ii -,,,.t .,4 . • l I 

' 

Without Hearing 4 40 13 87 22 81 29 91 16 94 
. ' '. •.I • 

With He aring·,. .•·' : 6 60 2 13 5 19 3 ~ 24 " 6 I . • 

--
) _, 'L I 

'' I .J 
.. , , . . .. . . 

Findings of Discrimination Rendered by Comparative Data 

' , Ba~s ' 
0" I, . 

- . . ' . Previous Fiscal Year Data : -: .. 

Note: Complaints ca'! be filed afleging 200~ 2009 2-010 ·.2011. .. i·-201'2 
multiple bases. The sum of the bases may not . 

equal total complaints and findings. # % # % # % # % # O/o 
' . J -- -· 

. 15 . :n -
Total Number Findings 8 32 17 

:: .. 

Race ' ' 
t . 

.. i ' 0 ··(j" 4 27 7 26 2 .6:i 6 35 

Color 0 0 0 0 2 . 7. 0 . o .Q: : 0 
I 

. ;. 

Religion 0 0 0 0 0 0 0 0 0 0 

4 This number has subsequently increase by l due to database reconciliation efforts. 
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- I ' 

Reprisal 6 75 4 

Sex 
. 

2 25 6 

' PDA 0 0 0 

National Origin 0 0 1 
I 

Equal Pay Act 0 0 0 

Age 3 38 7 

Disability 0 0 2 

Genetics 0 0 0 
I ' 

Non-EEO 0 0 0 
<.: • ' 1 .• 

Findings After Bearing 
· : . l 

4 2 
--· 

Race 
, ,., ('" , . .. J It: ·. l r -:1 " 1jf / ' I '·; 

0 • --0 b ·r1' 
. i' ·- .. ' t ll:. 'I r ~ 

Co for 
c I ' 

0 0 0 
' l -

Religion 
I 

0 0 0 
I 

Reprisal 
.. 

2 50 1 
{ I 

Sex 
· : ,. 

1 25 1 
' l . 

PDA 0 0 0 

National '6rigin 
l . 

I - 0 0 0 
,. 
Equal Pay Act 

, 
' 0 0 0 

Age 3 75 0 

Disability ' " 0 0 0 

Genetics 0 0 0 

Non-EEO 
: 

0 0 0 
t lo ' • ' I 

Fin.dings Without Hea_ring 4 8 

Race 
i: :· 0 0 3 ; I' 

Color 0 0 0 

Religion 0 0 0 

A-6 

27 12 44 11 

40 5 19 5 

0 0 0 0 

7 1 4 0 
, 

0 0 0 0 

47 9 33 12 

13 5 19 10 

0 0 0 0 

0 1 4 0 

5 3 
. 

I 5tl ·•Q i l ·ilff ·o": 
' 

0 0 0 0 

0 0 0 0 
.r ... 

50 3 60 2 
', I 

50 2 40 0 
• IJ \ 

0 0 0 0 

0 0 0 0 

" 0 0 0 0 
I' 

0 3 60 0 

0 1 20 1 

0 0 0 0 

0 0 0 0 

16 23 

38 1 6 2 

0 0 0 Q _ 
·~ ~ .. 

0 0 0 0 

34 6 

16 2 

0 0 

0 1 

0 0 

38 4 

31 6 

0 0 

0 0 
, 

1 

io'' '!Q . 

0 0 

0 0 
•t ... ~ 

67 1 
' I , 

0 0 

0 0 

0 0 

0 0 
. r, 

0 0 

' 
I 

I 

33 0 

0 0 

0 0 

16 

9 . 6 .. 

0 o . . ' 
0 0 

35 

12 

0 

6 

0 

24 

35 

0 

0 

(:) 

0 

0 

100 

0 

0 

0 

0 

' 0 

0 

0 

0 

. 38 

0 . . 

0 
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I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Reprisal 
: ,_ 

Sex 

PDA 
' .. . ' 

National Origin 
\ : . 

Equal Pay Act 
I 

Age. 
/ . 

Disability 
;. 

Genetics 

Non-EEO 
' 

.. 

F.indings of Discriminatj_on Rendered ~y 
Issue 

I ,: I 

. 
Total Number Fb1dings -' 

Appointment(Hire . . -
Assignment of Duties . 

. . ' 1 

Awards 
" . ( . 

Conversion to Full-time 
f ,, I 

Disciplinary Action , , ,, . • 1 

Demotion 

Reprimand 
I ( 

Suspensic;m 
' 

Removal 
, 

' 
Other 

Duty Hours 
•.I : ~ 

' ' \ /) I . I 

Evaluation Appraisal 

I , 

4 100 0 0 7 44 5 22 5 3 1 

1 25 2 25 2 13 4 17 2 13 

0 0 0 0 0 0 0 0 0 " 0 

0 0 1 13 1 6 0 0 l. 6 
I • 

0 0 0 0 0 0 0 0 0 0 
I 

0 0 6 75 5 31 11 48 4 25 

0 0 2 25 3 19 8 35 6 38 
· I 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 1 6 0 0 0 ,.0 . , 

r 
Comparative D~ta . 

: 't I : J; ' ... ·~ < i 2 ;. ' ., I . I • • 

Previous Fiscal Year Data " •, > ~ 

2008 2009 2010 2011 2017 ,#e # % # % # % 

8 15 27 ~ ~~7 . • 

0 0 0 0 0 0 0 0 0 0 

2 25 0 0 2 7 4 13 2 .' !2 ' ' 

2 25 0 0 0 0 0 0 0 ,0 
l !' . . : . ~ ; I 

0 0 0 0 0 0 0 0 0 I; :_,. .o 
. 

0 0 0 0 0 0 0 0 0 . 0 
" -I , t 

0 0 0 0 0 0 0 0 0 0 
J 

0 0 1 7 1 4 2 6 0 0 

0 0 0 0 1 4 0 0 0 0 

O' •. 'io ·o• :·a· • I • ·. 6 0 0 0 0 1 

0 0 0 0 0 0 0 0 0 ' 0 
' I 

i8 3 38 1 7 0 0 3 9 3 
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Examination/Test 

Harassment 

Non-Sexual 

Sexual 

Medical Examination 
• I • 

Pay (Including Overtime) 
.. , 1 

Promotion/Non-Selection 

Reassignment 

Denied 
' L 

Directed· 
I • \ ) I I f I ,, 

Reasonable Accommodation 

Reinstatement 

Retirement 

Termination 

Terms/Conditions' of Employment 
' . 

Time and Attendance ' 
\ . l 

Training 

Other - User befined 

' I ....... -· t 
..• 

Findings' After Hearing '· 

Appointment/Hire 

Assignment of Duties 
' 

Awards 

Conversion to Full-time 

Disciplinary Action 
I 

Demotion .. . 

0 0 0 0 0 0 0 0 0 0 

4 50 1 7 12 44 16 50 8 47 

1 13 0 0 0 0 0 0 1 6 

0 0 0 0 0 0 0 0 0 0 

·' 1 13 1 7 0 0 1 3 6 
. 

0 0 10 67 4 15 7 22 1 6 

0 0 0 0 0 0 2 6 1 6 

2 25 1 7 1 4 6 19 1 6 
• r f 1-

1 1 

0 0 0 0 3 11 4 13 4 24 

0 0 0 0 0 0 

0 0 0 0 1 4 

0 0 1 7 1 4 

( 0 0 1 7 0 0 

0 0 0 0 1 4 

0 0 0 
I 

0 0 

1 13 0 0 3 11 
. .. 

2 5 

0 0 0 0 0 0 

0' 0 

- r l 

1 3 

2 6 

2 6 

3 9 

I 

0 0 
.~ " 

3 

0 0 

0 

0 

1 

0 

3 

0 
. ' I. 

1 

:r -

0 

0 

6 

0 

18 

0 

6 

0 0 

1 25 0 0 0 0 2 67 0 0 

' 1 25 0 0 0 0 0 0 0 0 
I 

0 0 0 0 0 0 0 0 0 0 

0 0 0 0 0 0 0 
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I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Reprimand 
' 

Suspension 

Removal 
~ . 

Other 

Duty Hours 
1• • • I 

Evaluati9n Appra~sal 

Examination/Test 

Harassment 

Non-Sexual .. 

Sexual 
I " . ,. I 

Meqical Examination 
L ~ I 

Pay (Including Oye~e) 
, · . •I 

Promotion/Non-Selection 
I 

Reassignment 
I 

Denied . I 

Directed 

Reasonable A,ccorpmodation ,. 

Reinstatement 
' ' l 

Retirement 

Termination 

Terms/Conditions of Employment 
I I ' I \ • 

Time and Attendance 
! I I 

Training 
I ,. I 

Other - User Defined 
I l II 

Findings Without He~ring 

' r 

., 

r 

I 

., 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

I 
0 0 0 0 0 

. ! 

1 25 0 0 0 

0 0 0 0 0 

3 75 0 0 2 

. ' 0 0 0 0 0 

" 
0 0 0 0 0 

JI 

1 25 0 0 0 . 
0 0 I 50 2 

I 

0 0 0 0 0 : I • ll " 

1 25 1 50 0 ., 

0 0 
I 

0 0 0 

0 0 0 0 0 

. 0 0 0 0 I 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 . . 

1 25 0 0 0 
I 

4~22 
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0 0 .,. 0 0 .0 

0 0 0 , . 0 0 

0 0 .. 9 .. 0. 0 

0 0 0 . 0 0 ., 

0 0 . Q 0 .o .. I I. •' . 
o. 0 . O· 0 0 . 

0 0 0 0 0 

. 
40 I 33 0 

I 
0 

0 0 oi· .;9; .. , ,O 

0 0 0 0, 9 , 
·rr .. 1...,: J ' • ..,, ~ I > 

0 0 Q,, 0 0 

40 0 0 0 0 

' 1 l . ~ I 

0 ~ .. .o .• 0 ., 0 . . , ~ ; !11 • 

0 
' 

o .. 
I ,\ 

p , , _. o .. 0 

0 0 0 0. I , 0,. . 

0 0 o .. 0 .! 9.1 .. \ .,. I 

20 0 0 0 0 

o. 0 o . . o .o ,. ; . . . . . ..1 , ~ 

0 0 p .<t 0 
I 

0 0 0 I\ r. 100 ., 

0 0 0 0 . I .0 

0 o. .Q l 0 0 
J ··l -

I t ·t~ • 

29 16 
J•. 



. 
Appointment/Hire ' 0 0 0 

. 
Assignment of Duties 1 25 0 

: 

Awards 1 25 0 

Conversion to Full-time 0 0 I o 
Disciplinary Action 

Demotion I o ' 0 0 0 

Reprimand I .. I 
I 0 0 0 . .. 

Suspension ,. •. 'J 
·I - 0 0 1 

Removal . ' 0 0 0 ... _. . 
' 

Other 0 0 0 
- - - - ' . \ -

Duty Hours 0 0 0 

Evaluation Appraisal 2 50 1 -. 

Examination/Test 0 0 0 

I r 
Harassment 

~on-SexuaL ' .. t. \: 1 :'25 1 - . 

Sexual 1 25 0 

Medical Examination 0 0 0 

Pay (Including Overtime) 0 0 1 

Promotion/Non-Selectio~ · 
!.. :'l' , 

0 0 9 

•' ' 
.. 

" l 
Reassignment 

. . .r, '' \ : ~ 

Denied 0 0 0 

Directed 1 25 0 

Reasonable Accommodation 0 0 0 

Reinstatement 0 0 0 

Retirement 0 0 0 

Termination 0 0 1 
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0 0 0 

0 2 9 

0 0 0 

0 0 0 

0 0 0 

0 ff -u. 
8 1 5 

0 1 5 

0 0 0 

0 0 0 
~ .. . if ,, -

8 0 0 

0 0 0 

8 10 45 

0 0 . o. 

o. 0 0 

8 0 0 

69 2 9 

' \ ,, 

0 0 0 

0 1 5 

0 3 14 

0 0 0 

0 0 0 

8 1 5 

0 0 

2 7 

0 0 

0 0 

0 0 ,:_, ,. 

·o 0 

2 7 

0 0 

0 0 
.. ' 

0 0 
' '· ' f • • ~ ... 

3 10 
. ' 

0 0 
,. 

J " . . 
15 52 ' 

o· t) . 

0 ·'0 
' . J ! ' 

1 3 

7 24 
'I 

2 7 

6 / 21 

4 14 

0 0 

1 3 

2 7 

0 

2 

0 

0 

Q, 
-

· o 

0 

0 

1 

0 

3 

0 

8 

1 

o. 

1 

1 

' 

1 

1 

4 

0 

0 

1 

0 

13 

0 

0 

.0 

0 

0 

0 

6 

0 

,19 

0 
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0 

6 

6 

6 

6 

25 

0 

0 

6 

I 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Terms/Conditions of Employment 
\ 

Time and Attendance 
; 

Training 

Other - User Defined 
' ' 

Pending Complaints FiJed in 
Previous Fiscal Years by Status 

. . 
' '·' 

Total complaints from previous 
' Fiscal Years 

Total Complainants 
I I 

Number complaints pending 
.. 

Investigation 
I 

I 

ROI issued, pending 
Complainant's action 

. Hearing .' ~ ! 

Final Agency·Action 

Appeal with EEOC Office of 
Federal ~perations 

~ I 
r 

Complaint Investigations 

-
Pending Complaints Where 
Investigations-Exc·eed Required 
Time Frames . . ' . . ! 

.. 
1, I I 

0 .. 
0 

0 

0 
: 

I 

2008 

1333 

.. ' 
1063 
,, 

-
102 

6 

350 

360 

23 

' 

2008 

163 ' 
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0 1 8 0 0 2 7 9 0 

0 0 0 1 5 3 . ' 
10. 2 13 

0 0 0 0 0 0 0 0 0 

0 0 0 3 14 0 0 1 ' 6, 

. ' 

Comparative Data l 

Previous Fiscal Year Data · 

2009 2010 2011 .. . zo12 

1210 939 837 
.· . '884 

·., 

932 696 706 797 
I; 

' .. 
89 81 63 44 

1 7 12 I : 5 

300 228 2901 ·,· J 348 

109 88 80 .· , ·75 ' 

. : i .·i,. J •I 

24 28 30 10 
I •. 

' ' 

Comparative Data 
·.' 11 I 

Previous Fiscal Year Data 
. , , t" .. 

2009 2010 2011 2012 
..J ~ 1 l . 

171 176 161 - . 117 

' I o' I ~ 

.. . ~ ' 

.. . ' . 



Ualltd Slalts Dtp1rtmtnt of A&rlculture 
Office or tht A11l1lanl S..rtlory ror Civil Rlah1>1 
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OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE 
4000 O!F!NI! P!NTAOON 

The Honorable Jacqueline A. Berrien 
Chair 

WASHINGTON, D.C. 20301...000 

JUN 17 1..:l;J 

Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Chairwoman Berrien: 

Enclosed please find additional Fiscal Year 2012 reports from the Department of Defense 
Components regarding their implementation of the Notification and Federal Employee 
Antidiscrirnination and Retaliation Act of2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

If you have any questions about this submission or require more information, please 
contact Ms. Beatrice Bernfeld at 703-571-9336 or at Beatrice.Bernfeld@osd.mil. 

Enclosure: 
As stated 

E t1 :ZI d h l nnr EIOZ 

Sincerely, 

Director 
Office of Diversity Management and 

Equal Opportunity 

mailto:Beatrice.Bemfeld@osd.mil


INDEX OF DoD COMPONENT FY12 NO FEAR REPORTS 

Component: 

• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Intelligence Agency (DIA) 
• Defense Media Activity (DMA) 
• Department of Defense Inspector General (DoDIG) 
• TRICARE Management Activity (TMA) 
• Department of the Navy (USN) 
• Uniformed Services University of the Health Sciences (USUHS) 



Department of Navy 
Notification and Federal Employee Anti-Discrimination 

& Retaliation Act of 2002 
FY 2012 Report 

This Department of Navy (DON) report covers all activities of the U.S. Navy and U.S. 
Marine Corps . . The primary office in DON responsible for the policy and reporting 
requirements of the No Fear Act is the DON Office of EEO and Diversity Management, 
Naval Office of EEO Complaints Management and Adjudication Division (NAVOECMA). 
This report is provided in accordance with 5 C.F.R. § 724.302. 

(1) Department of Navv Federal District Court cases: 
At the present time DON does not have a separate central database which accurately 
captures all current cases pending in Federal court arising under each of the respective 
provisions of the Federal Antidiscrimination Laws and the Whistleblower Protection 
Laws. 

We are working with the various offices involved (Office of General Counsel, Litigation, 
and Employee/Labor Relations Division) to ensure we capture the cases under the 
Antidiscrimination Laws in our iComplaints tracking system, where we input all data on 
discrimination complaints in the administrative process. 

Through educating our EEO practitioners we have improved the capture of information 
in the iComplaints tool and use this source exclusively for all reporting and complaints 
trend analyses. 

Data provided below is from the DON Office of General Counsel Database. 

DI t . t C rt FT s/CI s nc OU I Ing osures 

FY2008 FY 2009 FY 2010 FY 2011 FY2012 
Flied 62 51 47 50 25 

Closed 58 40 31 52 32 
Pending• 4 11 16 55•• 562 

(* Cases still open at Distnct Court; ** Total employment cases pending in 01stnct Court) 
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(2) Status/Disposition of cases pending in District Court and Judgment Fund 
Reimbursement 

FY 2008 FY 2009 FY2010 FY 2011 FY 2012 
(Number/Dollar) (Number/Dollar) (Number/Dollar) (Number/Dollar) (Number/Dollar) 

Findings 010 0/0 010 0/0 0/0 
Settlements 31$186,000 2/$124,997 1/$37,500 7/$134 750 4/$238 000 

All of the cases, where the judgment fund was reimbursed, were settlements at District 
Court. There were no findings of discrimination at the District Court level found against 
DON since the implementation of the reimbursement requirement. Reimbursements 
listed above did not identify specific Attorney's fees as all were lump sum payments. 

Notification of judgment fund repayment is provided to the DON Office of Financial 
Management and Budget (FMB) directly from the Department of Justice. The FMB 
Office contacts NAVOECMA for specific case information to ensure the bill is forwarded 
to the correct Command. · 

(3) Disciplinary Actions Issued: 

The OPM requirement related to discipline is to report on formal disciplinary actions 
(letters of reprimand and above) taken for conduct that is inconsistent with 
antidiscrimination and/or whistleblower protections. 

In FY 2012, the DON had eleven (5) disciplinary cases that involved conduct 
inconsistent with the antidiscrimination protections and whistleblower protections. 

In one of these instances, the employee was terminated for engaging in whistleblower 
reprisal actions when decisions were made regarding an employee who had made 
protected disclosures to the Inspector General. 

Management decided that the improper conduct in one of these instances warranted a 
Letter of Reprimand and training for the use of offensive language and inappropriate 
racial comments. 

In four (4) instances the employees received suspensions ranging from 2 - 14 days. 
The improper behavior in these instances ranged from: conduct unbecoming a 
supervisor, improper touching of female· employee and use of derogatory racial epithet. 
The behavior in these four instances included: retaliation against an employee for 
protective activity; conduct unbecoming a supervisor and unprofessional behavior as it 
relates to the use of sexual innuendos; and, harassment and general misconduct, use 
of derogatory racial language 

During FY 2012 DON deployed the new DoD Case Management and Tracking System 
(CMTS). CMTS is an enterprise-wide, web-based application that provides a single 
point of access to all LEA cases for case handling, search, and reporting in an effective 
and efficient way. The data collecting elements in CMTS are: Administration Grievance 
Procedure, Arbitration, CPMS Review Request, Information Request, MSPB Appeal, 
Management I Employee Relations, Negotiability Appeal, Negotiated Grievance, 
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Performance Based Actions, Representation, Suitability Adjudication, Unfair Labor 
Practice. 

(4) EEO Discrimination Complaint Data (29 C.F.R Subpart G) 

In 2003, DON implemented the iComplaints database tool. This tool is used by all EEO 
practitioners in DON to track all civilian discrimination complaints filed. This tool 
enables Headquarters DON to view specific cases as well as produce corporate level 
reports which include the Title Ill No Fear Act Data Report to EEOC and the Annual 
EEOC 462 Statistical Report of Discrimination Complaints. 

Data is analyzed quarterly by NAVOECMA. This analysis is used to determine program 
deficiencies, trends and potential areas of liability. Information developed assists in 
focusing training and briefings presented to senior leadership, managers and 
supervisors, agency representatives, human resources and EEO professionals. 

Summary of Complaints Data (1614.704(a)-(c)) 

2008 II 2009 II 2010 II 2011 II 2012 I 
!Total Workforce 225,23111 230,68711 243,01711 245,372*11 245,5741 
Total# 

69011 67511 11011 1053*11 7491 Complaints Filed 

Total # Individual 

I 64311 64511 69711 1040*11 7201 Filers 

Total# Repeat 

I 4211 2011 911 1311 251 Filers 

*Data obtained from DON FY 2011 MD-715 Report. 

Basis of Formal Complaints (1614.704(d) & 1614.705) 

f.~~!~n~s~~it~±i? '"i>' ~:it r '" ' ' ' , ;~~i· 1: 
'•. ·~· ' ?Jc' 

- . L::.r ~· ·: - 2008 . 2010 . 20f1t t;2012 ':'· 
Race 260 249 269 603* 317 
Color 77 71 90 146 121 
Religion 23 21 27 37 33 
Reprisal 290 263 267 288 348 
Sex 203 208 243 257 268 
National Origin 96 80 94 111 97 
PDA 0 0 0 0 5 
Equal Pay Act 4 1 2 6 11 
Age 193 196 205 249 231 
Disability 156 155 171 209 201 
Genetics 0 0 0 0 6 
Non-EEO 20 9 13 15 22 
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Issues of Formal Complaints (1614.704(e) & 1614.705) 

~· "i 'T' ·,~,,...' ,.,,..,, ··~. ·- -, -.,,_- ~.,...., : . ~! & -
Iii< 
IS,UH 2008 2~ 2010 2011 2012 

- o:.,,'\ .1 ·- ~ - ' -
Appointment/Hire 35 40 37 51 47 

Assignment of Duties 59 51 57 64 77 

Awards 29 11 13 13 15 

Conversion to Full Time 0 0 2 1 1 

Demotion 6 1 5 6 8 

Reprimand 41 49 54 57 73 
Disciplinary Suspension 39 33 25 33 36 Action 

Removal 8 13 10 11 13 

Other 0 0 0 0 0 

Duty Hours 8 6 9 12 14 

Evaluation/ Appraisal 24 23 25 25 43 

Examination/Test 0 0 0 0 0 

Non-Sexual 240 271 303 249 289 
Harassment 

Sexual 28 31 29 21 34 

Medical Examination 4 5 6 3 2 

Pay Including Overtime 21 19 19 10 28 
Promotlon/Non-5electlon 149 138 143 461* 130 

Denied 8 10 8 7 8 
Reassignment 

Directed 11 19 12 17 11 

Reasonable Accommodation 35 31 42 45 35 

Reinstatement 1 1 1 1 0 

Retirement 28 2 4 5 5 

Termination 58 67 64 80 82 

Terms/Conditions of Employment 38 45 67 53 86 

Time and Attendance 28 18 21 24 22 

Training 24 18 27 15 24 
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Processln Time durln Fiscal Year 1614.704 f 

Average days in investigation 250.51 260.42 246.19 267.25 333.45 

Average days in final action 202.79 157.61 159.21 221 .92 83.70 

** This includes cases where the individual first requested a hearing and then either withdrew or the EEOC 
dismissed the Hearing. 
o· "ti f o· c 1 • ISPOSI ono 1scr1mmat1on ompamts 

:. ·~ ~- - -- ' 200!S.,, ~ 2010 2011 2,012 ,} 

Complaints Dismissed by Agency - ~ .. ~ ,~. . . 
-

Total Complaints 169 128 167 162 200 

Average Days 60 73 81 76 75 

Complaints Withdrawn by Complainant 
~ • ' .:ri 

Total Complaints 59 82 55 76 75 

Complaint Investigations r - , ... "':- "J _,.. . r '" 
Pending Complaints Exceeding Time Frame 104 95 93 184* 169 

Final Decisions I Final Orders (1614.704(h) 
r~' 

., 
2008 ' 2oo9~ 2010 2011 201~\_ , ~~-·-_..,, ·-·~~ . .P'l - ,. -

Total Findings 2 10 4 5 8 

Without Hearing 
~~ - - .. . 

--
Discrimination - Number 0 7 0 2 0 

Discrimination - Percentage 0 70% 0 40% 0 

With Hearing 
,~ 

if '• 

' - '.;, 

Discrimination - Number 2 3 4 3 B 

Discrimination - Percentage 100% 30% 100% 60% 100% 

• As part of a settlement agreement of a class complaint before District Court, on or about 10 September 2010 a 
Notice of Approval of Settlement was sent to each individual (approximately 13,000), excluding the 120 prevailing 
party members. The remaining individuals received notification from the court of their right to participate in the 
informal EEO counseling process, as well as file an individual complaint of discrimination. Approximately 1,035 . 
responded to the court notice. A provision of the setUement and dismissal of the class action bars individual 
complainants from filing a new class action complaint covering the same timeframe in the original class action against 
the USMC's MCLB and Blount Island Command. Individuals retained their federal EEO right to file an individual 
lawsuit, however. Approximately 477 individuals received EEO Counseling and 328 filed formal complaints during 
FY 2011, hence the significant increase in the overall DON case numbers and specifically the US Marine Corps. The 
basis of these comolaints was Race-African American and the claim was Non-Selection 
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Findings of Discrimination by Basis (1614.704(i) & G)) 

~2~~ ~<;;~ ~;.~~~~~ [>.~·~~~f: ~~~rJii 
Total Number of Findings 2 1 O 4 5 8 

Race 1 0 0 1 2 
Color 0 0 0 0 2 

Religion 0 0 0 0 0 
Reprisal 0 4 3 3 6 

Sex 0 0 2 0 3 
National Origin 0 0 1 0 0 

PDA 0 0 0 0 0 
Equal Pay Act 0 0 1 0 0 

Age 0 0 1 1 3 
Disability 1 7 0 2 1 
Genetics 0 0 0 0 0 

' itl;lnct!n-uaJAfterH:tntlngl;k;ii;'l'_•~;;-~111 •;·-.,."':~ ';I'> ~'i.~Z· . .,-, .. : :.:-"tl'. ,:·: ., .... 
.~~1.:. ' 

Total 2 3 4 3 8 
Race 1 0 0 1 2 
Color 0 0 0 0 2 

Religion 0 0 0 0 0 
Reprisal 0 2 3 2 6 

Sex 0 0 2 0 3 
National Origin 0 0 1 0 0 

PDA 0 0 0 0 0 
Equal Pay Act 0 0 1 0 0 

Aae 0 0 1 1 3 
Disability 1 1 0 1 1 
Genetics 0 0 0 0 0 

.~BnClrnaa\Wlthout Hearlna: .. · :' ·._ -¥"-~~ ... -r~ .. ;:, ' .... . ' .. •·. ,· . • I~ "°· 
Total 0 3 0 2 0 
Race 0 0 0 0 0 
Color 0 0 0 0 0 

Religion 0 0 0 0 0 
Reprisal 0 0 0 1 0 

Sex 0 0 0 0 0 
National Origin 0 0 0 0 0 

PDA 0 0 0 0 0 
Equal Pay Act 0 0 0 0 0 

Aae 0 0 0 0 0 
Disability 0 3 0 1 0 
Genetics 0 0 0 0 0 

1~%< : ~: • .:: ,. < . ' ,,., 
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Findings of Discrimination by Issue (1614.704(i & (j)) 
·ISsue.- ' -·- 2,008 2009 2010 201_1 -2012.,. 
*"' -~~ . --- - 7 ~ --
Total Number of Findings 2 10 4 5 8 

Appointment/Hire 0 3 2 0 0 

Assignment of Duties 0 0 0 1 1 

Awards 0 0 0 1 0 

Conversion to Full Time 0 0 0 0 0 

Dlsclpllnary Action 0 1 0 0 1 

Duty Hours 0 0 0 0 0 

Evaluatlon/Appralsa.I 0 0 0 0 0 

Examination/Test 0 0 0 0 0 

I Non-Sexual 1 3 1 1 3 
Harassment 

I Sexual 0 0 0 0 1 

Medical Examination 0 2 0 0 0 

Pay Including Overtime 0 0 0 0 0 

Promotion/Non-Selection 0 0 0 0 2 

Reassignment: 
Denied 0 c c 0 c 

Directed 0 1 0 0 2 

Reasonable Accommodation 1 0 0 2 0 

Reinstatement 0 0 0 0 0 

Retirement 0 0 0 0 0 

Termination 0 1 1 0 0 

Terms/Conditions of Employment 0 0 0 1 1 

Time and Attendance 0 0 0 1 0 

Training 0 0 0 0 2 
••• Complaints can be filed alleging multiple bases. The sum of the bases may not equal total complaints and 
findings . 
.... Complaints can be filed alleging multiple issues. The sum of the issues may not equal total complaints and 
findings. 

Pending Complaints Flied in Previous Fiscal Years by Status 

... 
' F• .,,..-.-- .+., f ,,.,,._. "'''"J'b' ._ .... "": -.., . 

2008 2009 2010 2011 -· 2012 - JJ. 

Total complaints from previous FY 636 697 708 0 0 
Total Complainants 551 601 623 794 1126 

H#m5~J!Jnt8Piifdtrig. __ .,., ~,,,.i~~":J -- ~ 

L ...... " Cl - .,,· ~ 
,,,,,. ___ 

· ~ ·'·· . . ,. 

Investigation 11 13 21 83 39 
ROI issued, pending Complainant's action 4 3 4 7 21 

Hearing 187 202 236 263 367 

Final Agency Action 34 29 44 28 30 
Appeal with EEOC OFO 236 229 232 230 3 
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(5) Disciplinary Actions Taken (Not in District Court) 

In FY 2012 there were five (8) findings of discrimination rendered all of which resulted 
after a Hearing before an EEOC Administrative Judge. Although compliance with the 
corrective actions ordered by the Administrative Judge has not been completed, to date 
no specific individual disciplinary actions were reported in response to these decisions. 
Corrective action in these cases required EEO training be provided to the responsible 
management officials, a posting at the local activity and monetary corrective action. 

(6) Description of DON Discipline Policy 

In addition to the information provided in section 3 above, it is DON policy for the EEO 
Director (Assistant Secretary of the Navy (Manpower & Reserve Affairs) to issue a 
personal letter to the Commander of the major command when there is a finding of 
discrimination. This letter instructs the Command to review the facts of the case and 
determine the level of discipline warranted. 

In addition, this letter instructs the local Activity, where the discrimination occurred, to 
ensure compliance with the ordered corrective actions/relief and report on completed 
actions to NAVOECMA. At the present time, all compliance actions are completed in 
less than 120 days of the final agency decision. 

The DON policy for disciplinary actions can be found at: 
http://www.public.naw.mil/donhr/Documents/Civilian%20Human%20Resources%20Ma 
nual/752 SUBCHNEW.pdf. 

(7) Analysis: 

Basis of Formal Complaints {1614.704(d) & 1614.705) 

During the preceding five year period complaints of Reprisal, Race, Sex (male and 
female), Age and Disability have been the top five bases. We have found the numbers 
of complaints filed in these categories to be relatively consistent. 

As reported previously, during FY 2011, as part of a settlement agreement of a class 
complaint before District Court, on or about 10 September 201 O a Notice of Approval of 
Settlement was sent to each individual (approximately 13,000}, excluding the 120 
prevailing party members. The remaining individuals received notification from the court 
of their right to participate in the informal EEO counseling process, as well as file an 
individual complaint of discrimination. Approximately 1,035 responded to the court 
notice. A provision of the settlement and dismissal of the class action bars individual 
complainants from filing a new class action complaint covering the same timeframe in 
the original class action against the USMC's MCLB and Blount Island Command. 
Individuals retained their federal EEO right to file an individual lawsuit, however. 
Approximately 477 individuals received EEO Counseling and 328 filed formal 
complaints during FY 2011, hence the significant increase in the overall DON case 
numbers and specifically the US Marine Corps. The basis of these complaints was 
Race-African American and the claim was Non-Selection. 
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Issues of Formal Complaints (1614.704(e) & 1614.705) 

In the last few years, complaints of Non-Sexual Harassment have been the most 
prevalent in DON. FY 2012 complaints showed the same. 

DON has special procedures for immediate action when harassment claims are brought 
forward. While a complainant may go to the EEO office, ~ management inquiry is also 
conducted to identify and verify whether harassment has occurred and recommend 
actions to management to stop/prevent further harassment. Both procedures may 
occur concurrently. 

The DON Anti-Harassment Policy guidance is currently in draft. Additional review is 
required. 

Processing Time (Average Days) 

Significant attention has been placed on the timely processing of complaints. Through 
training, program evaluation and scorecard performance measures, DON has been 
addressing activity complaints processing issues. Major Commands are rated annually 
on the efficiency of their Discrimination Complaints Program with a focus on timely pre
complaint processing and timely completion of investigations. Swift intervention by 
NAVOECMA, OGC and the DoD Investigations and Resolution Division occurs when 
activities are slow or fail to process matters timely. The NAVOECMA team has assisted 
EEO offices with improving internal procedures which may have created obstacles to 
timely processing. 9 training sessions were conducted in FY 2012. Focus on improving 
DON complaints procedures will continue in FY 2013. 

Final Agency Decisions I Final Orders (EEOC Administrative Judge) (1614.704(h)) 

For the last five fiscal years, DON has been in the top five federal agencies to timely 
process FADS. Consistent attention to timeliness for FADS and FOs has continued 
despite a decrease in the NAVOECMA staff assigned to this task. In FY 2012, 100% of 
SECNAV FADS were issued within the 60-day regulatory requirement. 

Summary 

Over this five year period, DON has seen a relatively consistent number of individuals 
filing complaints. For FY 2012 only 0.28% of the DON workforce fi led a formal 
complaint. 

NAVOECMA has dedicated significant time to oversight of the efficiency of the DON 
Discrimination Complaint Administrative Process. Over the last eight years, with the 
implementation of the corporate iComplaints database, we have identified areas of 
concern and internal barriers to total compliance with the required timeliness of the pre
complaint and formal complaints. 

Since FY 2005 the timeliness of pre-complaint process has improved from 51 .6% to 
91 .1 % in FY 2012. For the timeliness of Investigations, DON had only 26.1 % timely in 
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2005 and currently has improved to 39.6% in FY2012. Improvement in this area 
continues to be a struggle due to resource issues with our DoD provider. During FY 
2012 DON issued permissions to the major Commands allowing for other means of 
investigating Complaints to assure timeliness. The flexibilities include contracting 
investigative services and hiring reemployed annuitants to conduct investigations. 

In response to this recurring review, DON has instituted the following initiatives to 
ensure compliance with anti-discrimination and whistleblower protection laws: 

• Improved training for EEO/HR practitioners. Training highlights: employee rights 
and responsibilities; discrimination complaint policy and procedures; 
implementing procedures to ensure compliance with regulatory timeframes; and, 
clear communication with the managers/supervisors/employees involved in the 
administrative process. 

• Alternative Dispute Resolution. DON activities work closely with the DON ADA 
program and the DOD Office of Investigations and Resolution to ensure all 
individuals have access to ADA. Expanding access to both sources for 
mediation support has resulted in an increase of actual ADA occurrences. 
Continued collaboration is focused on marketing ADA as a management tool to 
include training for managers/supervisors at all levels on past program 
successes. 

• Program Evaluation and Accountabilitv. NAVOECMA reviews processing 
timeliness in iComplaints. The DON Office of EEO and Diversity Management 
issues scorecards annually, to each major command, on the status of their EEO 
Program in compliance with EEOC MD-715. As part of this scorecard, they are 
rated on their efficiency of discrimination complaints processing. This scorecard 
approach has alerted the Major Commands to their responsibility to ensure 
efficiency in their discrimination complaints process. By creating awareness of 
these issues we have seen an increase in Command's efforts to ensure 
accountability at all levels. 

(8) Budget Adjustments due to Judgment Fund Reimbursement 

The Department has not had to make adjustments to the budget to ensure 
reimbursement of the Judgment Fund. In fact, DON does not rely on payment of 
settlement actions through the fund. If settlement is accomplished, the individual 
activity will normally pay directly from their operating budget. 

For other monetary corrective action issued as a result of findings of discrimination or 
settlements arrived at during the Discrimination Complaints Administrative process, 
DON remitted funds as follows: 
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·1 20'11~ r 2012 "". 

Compensatory Damages $207,346(5) $401,000(19) $633,310(14) $411,203(16) $616,871 (18) 

Back Pay/Front Pay $99,530(12) $284,239(26) $137,750(13) $62,468 (20) $212,448(23) 

Lump Sum Payment $1 ,687,815(74) $1 ,483,951(106) $624, 11 3(70) $1 ,359,141 (107) $1,664,309(246) 

$1 ,059,934(57) $837,264(59) $1,170,099(48) $1 ,137,415(66) $1 ,564,205(64) 

[$2,?.§&32'8 , $2,5~,272 . $2,990;22'7 . - $4,gsi,8~3 · 

Key: $( # of cases) 

• For FY 2012 there were eight (8) findings of discrimination. This data does not include all monetary 
corrective action granted in these cases. 

• DON has been looking at lump sum payments more closely to ensure corrective actions are aligned to the 
harm experienced by the employee. 

(9) Training Plan 

The No Fear Act Training Plan was issued as part of the DON Civilian Human 
Resources Manual (CHRM). A copy of this CHAM can be accessed at 
http://www.public.naw.mil/donhr/Documents/Civilian%20Human%20Resources%20Ma 
nual/CHRM 1613.pdf . 

Commands are required to provide a written report certifying completion of this training 
requirement. The bi-annual training requirement for the period of 1 January 2012 - 28 
February 2013 shows that 90% of the DON Workforce completed the training as 31 
December 2012. Major Commands are required to ensure training is proyided to all 
new hires and make effort to ensure 100% of the workforce receives refresher training 
biennially. 

Agency Certification: 

Signature: 
L~wson 
Department of the Navy 
Program Director 
Office of EEO & Diversity Management 

Report Prepared by: Jamie Kajouras 
Director, 
Naval Office of EEO Complaints Management & Adjudication 
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~ UNITEDSUDES 
~ POSJ:aLSERVJa 

March 27, 2013 

The Honorable JacqueUne A Benien 
Chair 
Equal Employment Opportunity Commission 
131 M Street NE 
Washington, DC 20507-0001 

Dear Chair Berrien: 

Enclosed Is a copy of the Annual Report to Congress from the U.S. Postal Service in compfiance 
with the Notification and Federal Employee Antidisaimination and Retaliation /Id of 2002 (Public 
Law 107-17 4 at lledion 203). This section of the /Id requires federal agencies to report on 
specific topics concerning the Federal Antidisaimination Laws and WhisUeblower P1oteclioi'I 
Laws that apply to the agency covering employees, former employees, and applicants for federal 
employment 

The report show$ the progress the Postal Se/vice is making towards the goal of eliminating 
disaimination in the workplace. In this regard the number of Equal Employment Opportunity (EEO) 
counselings and number of formal EEO complaints filed by employees and applicants is trending 
downward. Over the last six years, there has been a 25.1 percent decrease in the number of EEO 
counselings and a 25.6 percent decrease in the number of EEO formal complaints filed. The 
number of findings of disaiminalion continues to be low. The Postal Service has maintained a high 
level of performance in the timeliness of processing its EEO complaints. In fiscal year (FY) 2012, 
98.36 percent of EEO counselings, 99.10 percent of EEO investigations, and 97.61 percent of Merit 
Final Agency Decisions were processed within the time frames set forth in Equal Employment 
Opportunity Commission regulations. We continue to offer our alternative dispute resolution 
program REDRESS- (Resolve Employment Disputes Reach Equitable Solutions SWiftly). 
Counselees elected REDRESS in 75.52 percent of eligible cases in FY2012 and 72.22 percent of 
the complaints were resolved. 

The Postal Service took proactive steps to prevent violations of antidisaimination laws in 
FY2012. Exampies include training of the workforce on the rights and remedies available to them 
under applicable antidisaimination laws, publishing the quarterly EEO slalislics required by 
section 301 of the No FEAR Ad. on our public web site, and maintaining reasonable 
accommodation committees in an districts and areas. The Postal Service continues to foster an 
inclusive environment that thrives on its diversity through multicultural celebrations, training 
events, forums, <:onferences, and recruitment activities. 

If you have any questions, please feel free to contact Eloise Lance, Manager, EEO Compliance 
and Appeals, at 202-268-3820. ~ 

Sincerely, 

~ew~w~ .... --
Jeffrey C. Williamson 

Enclosure 
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Executive Summary 

The United States Postal Service is pleased to submit this annual report in accordance with Section 5, 
Part 724 of the Code of Federal Regulations (5 C.F.R. § 724), lmplemenlation of Title II of the Notification 
and Federal Employee Antidiscrimination and Retaliation (No FEAR) M.. 

In fiscal year (FY) 2012 lhe Postal Service supported a total wor1cfon:e of 527,584 permanent or career 
employees and 100,247 non-career or temporary employees. In an effort to prevent discriminatory 
actions and eliminate any barriers to equal employment opportunity, the Postal Service monitors and 
evaluates its equal opportunity program on a regular basis. Additionally, quarterly review of complaint 
data and Voice of the Employee (VOE) survey results allows management to address EEO related issues 
prornpUy and at the lowest level. We continue to improve Equal Employment Opportunity (EEO) and 
grievance complaint processes to ensure timeliness and resolution at the lowest possible level. 

EEO complaints in the Postal Service continue to trend downward. Over the last six (6) years there has 
been a 13.4 percent decrease in the number of EEO counselings. There has been an even more 
significant decrease in the number of formal complaints filed by Postal Service employees. Over the last 
six (6) years the number of formal EEO complaints filed has decreased by 25.6 percent The number of 
formal EEO complaints filed per 100 employees has decreased by 7.5 percent In fiscal year (FY) 2012 
there were only 0. 72 formal EEO complaints per 100 employees. See charts on pages seven and eight 

The Postal Service attributes much of this decrease in EEO complaints to its alternative dispute resolution 
mediation program REDRESS-- REDRESS stands for Resolve Employment Disputes Reach Equitable 
Solutions Swiftly. In FY 2012, employees elected REDRESS mediation in 75.52 percent of eligible cases, 
and 75.22 percent of those complaints were settled, withdrawn, or abandoned. 

In addition, the Postal Service established goals and targets in its Pay-for-Performance (PFP) program 
that are designed to encourage quick resolution of workplace disputes and a reduction in the number of 
formal EEO complaints. See page nine. 

The Postal Service uses a centralized process for initiating EEO complaints. A single nationwide 24 
hours a day, seven days a week, toll-free telephone number 888-EEO-USPS (TTY: 888-325-2914), is 
used for initiating EEO complaints. 

In FY 2012, 98.36 percent of counselings were completed on time; 99.10 percent of investigations were 
completed on time; Merit Final Agency Decisions (FADs) on time completion rate was 97.61 percent 

Findings of discrimination in the Postal Service continue to be law. There were only fifty (50) findings of 
discrimination in the EEO administrative process in FY 2012. It should be noted that generally, few or 
none of the findings of discrimination for a particular FY were for cases that originated in the same FY in 
which the finding was made. For example, of the fifty (50) findings of discrimination in FY 2012, 96 
percent or 48 of the findings were for EEO cases occurring in FY 2006 through FY 2010. There were two 
findings of discrimination for EEO cases that originated in FY 2011, and there were no findings of 
discrimination for cases originating in FY 2012. In FY 2012, out of 354 crlSlrict and appellate court cases, 
there was one finding of discrimination. 

In compliance with the No FEAR Ad., the Postal Service continues to publish quarterly EEO statistics on 
its public Internet site, www.usps.com, as required by the No FEAR M.. 

Actions were taken to support ongoing efforts to prevent workplace harassment such as the annual 
issuance of the Postmaster Generars EEO policy statement Management training that emphasized the 
importance of responding rapidly and appropriately to workplace harassment and divelsity awareness 
training was given. In addition, a series of seven "Respect in the Workplace" service talks were received 
by all employees. 

The Postal Service's affirmative employment programs are centered on compl"iance with EEO laws and 
EEOC regulations and directives, including the Management Directive (MD)-715. MD-715 requires 
federal agencies to identify and eliminate workplace policies and practices that aeate barriers to equal 
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employment opportunity. It establishes reporting requirements designed to guide agencies to better 
address evolving trends in reauitment, hiring, career development, promotions, separations, and awards 
and recognition 

The Postal Service continues to reduce the number of grievances pending art>itration. In FY 2012 there 
were 38,526 grievances pending arbitration from 113, n 4 cases in 1999. This was accomplished by 
partnering with its unions to implement programs that facilitate resolution of grievances at the earliest 
stages of the process. 

The Postal Service works closely with its unions and management associations through the Postal 
Employees Relief Fund (PERF) by providing aid to active and retired employees who are victims of major 
national disasters and house fires. 

The Postal Service continues to take actions that foster a model workplace environment that contains a 
diverse and discrimination-free workforce. 
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Report Data 

I. Dlscrlrnlnatlon Cases In Federal Court- (5 C.F.R. § 724.302(a)(1) and (a)(2)(1)) 

Appendix A contains spreadsheets that describe cases in Federal Court for which a Postal SeMce 
employee, former Postal Service employee, or Postal SeMce applicant aneged a violation of the Federal 
Antidiscrimination Laws as required by 5 C.F.R. § n4.302(a)(1) and (a)(2)(i)1

• The charts show the 
number of cases pending and resolved during a fiscal year with further separations by the provisions of 
the Federal Anlidisaimination Laws. In addition, the charts show the status or disposition of the cases as 
required by 5 C.F.R. § n4.301(a)(2)(i). Appendix A lndudes the chart for fiscal year 2011. 

II. Amount Required to ba Reimbursed to the Judgment Fund - (5 C.F.R. § 724.302 (a)(2)(11) 
and (a)(2)(111)) 

Section 5 C.F.R. § 724.302 (a)(2)(il1 and (iii) requires an agency ID indicate: 

(ii) The amount of money required ID be reimbursed ID the Judgment Fund by the agency for 
payments as defined In§ n4.102 of subpart A of this part; 

(iii) The amount of reimbursement ID the Fund for attomey's fees where such fees have been 
separately designated; 

The Postal Service has, since its inception, paid for any discrimination and retaliation judgments and 
setUements out of its own funds. Therefore, the amount of money ID be reimbursed ID the Judgment 
Fund is $0.00. 

111: Numbar of Employees Disciplined for Vlolatlon of EEO Laws In Connection with Federal 
COurt cases - (5 C.F .R. § 724.302 (a)(3)) 

2012, the Postal Service reviewed information provided by its field Human Resources (HR) offices 
rding any disciplinary actions taken In regard ID employees named in Federal Court cases in which 
was a finding of discrimination against the Postal SeMce. The 1 case in FY 2012, for which there 

was a finding of discrimination, no discipline was issued. 

ivl No FEAR.Act Data Posted In Accordance with§ 301(c)(1)(B) of the NoFEAR Act- (5 
c.

1
.R. § 724.302 (a)(4)) 

Appendix B contains the No FEAR Act data posted on the Postal Service public web site under 
§ 301(c)(1) ofthe No FEAR Act. The data encompasses FY 2012 and the previous five (5) fiscal yeais 
<i=y 2001 through FY 2011 ). 

v. I Employees Dlsclpllned In Accordance with Agency Polley for Conduct Inconsistent with 
Federal Antldlscrlmlnatlon Laws -
(5 C.F.R. § 724..302 (a)(5)) 

J Postal Service reviewed information provided by Its field HR offices regarding any disciplinary ac1ions 
talien in regard to those employees named in administrative process EEO cases for FY 2012 in which 
there was a finding of discrimination against the Postal Service by an EEOC administrative judge (AJ) or 
by ~ Postal Service EEO office. Of the fifty (50) cases for which there was a finding of cfiscriminalion, 
th~ were in an acting temporary position and were taken out andlor reassign to their previous 
asSignment, lraining was provided ID the Responsible Management Officials (RMOS) in 20 cases on 
topics such as Reasonable Accommodation, Workplace Harassment, EEO Selection Policy, Privacy Act 
and Leave Policy; and in ten cases the RMOS were retired at the time the decisions were issued. It 
should be noted that of these fifty (50) cases, the Postal SeMce appealed the EEOC AJ finding in three 
(3)' of the cases. 

1 5 C.F .R § 724.302(1) and (2) requests lnbmation for Federal court cases "arising Wider each of Ille iespeclive 
proVisions of Ille Federal Antidisairnination Laws and Whistleblower Protection Laws applicable to them as defined ii 
§ 724.102 of subpart A of this part. •• ." The Postal SeNice Is not llmjed 1D the Whislleb1c7'Ner PoOleclion laws. 
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VI. Description of Agency Policies for Disciplinary Action for Conduct Inconsistent with 
Federal Antidiscrimination Laws - (5 C.F.R. § 724.302 (a)(6)) 

Appendix C contains copies of the Postal Service disciplinary polices regarding conduct that is 
inconsistent with federal antid iscrimination laws. These policies are contained in regulations within the 
Postal Service's Employee and Labor Relations Manual (ELM) and in policy statements issued by the 
Postmaster General 

VII. Analysis - (5 C.F.R. § 724.302 (a)(7)) 

A. Examination of Trends, Causal Analysis, and Practical Knowledge Gained through 
Experience 

General 

The Postal Service is making steady progress towards the goal of eliminating discrimination in the 
workplace. The Postal Service's guiding principles in regard to the EEO complaint process are to: {1) 
focus on resolving disputes at the earliest possible stage, (2) timely address EEO issues, and (3) look for 
proactive approaches to complaint prevention. The first two principles will be covered under this section. 
The principle of looking for proactive approaches to complaint prevention will be covered under the report 
section Vll(B), "Actions Taken and Planned to Improve Agency Programs in Regard to Eliminating 
Discrimination and Retaliation." 

EEO Complaint Trends and Analysis 

With over 151 ,000 reductions in total workforce, EEO complaints in the Postal Service continue to trend 
downward. In FY 2007. with a total workforce of 777,352 employees. the Postal Service completed 
17 ,825 requests for counseling under the EEO administrative process or 2.22 counselings per 100 
employees. In FY 2012, with a total workforce of627,831 employees, there were 12,941 completed 
counselings or 2.10 counselings per 100 employees. The number of counselings per 100 employees has 
remained constant with only a 0.12 percent change from FY 2007 

In FY 2007, there were 6,090 formal complaints filed subsequent to the counseling process or 0. 78 formal 
EEO complaints per 100 employees. In FY 2012, there were 4,532 formal complaints filed subsequent to 
the counseling process or 0.72 complaints per 100 employees. Over the last six (6) years. this 
represents a 25.6 percent decrease in the total number of formal complaints filed and a 7.5 percent 
decrease in the number of complaints filed per 100 employees. The following charts show complaint 
information for the period FY 2007 through FY 2012. 

EEO Complaint Trends 
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In the above chart the informal complaint numbers are based on counsefings completed for the fiscal 
year. However, counselings initiated for FY 2007 through FY 2012 are: FY 2007 - 17,552; FY 2008-
18,352; FY 2009- 17,010; FY 2010- 16,224, FY 2011 - 14,364, and FY 2012 - 13.143. 

Complaints per 100 Employees 
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The Postal Service attributes much of the decrease in both the number of counselings and the number of 
formal complaints filed to REDRESS. The REDRESS program is recognized as one of the country's 
leading conflict management programs. 

In addition, the Postal Service has the highest pre-complaint alternative dispute resolution rate of any 
federal government agency. The REDRESS program has resulted in the resolution of the majority of our 
EEO disputes without the need for the formal EEO administrative process or federal court litigation. In FY 
2012, employees elected mediation in 75.52 percent of eligible cases and 75.22 percent of those 
complaints were settled, withdrawn, or abandoned. The following table shows historical REDRESS 
participation rates for employees offered mediation. 

REDRESS (AOR) Participation Rates 

1 CX>. 01lrl. _ s,. 

To ensure neutrality, REDRESS mediators are contracted from outside the Postal Service. If REDRESS 
is offered and agreed to by the employee, it is Postal Service policy that the appropriate management 
official must participate in the mediation in good faith. 
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In addition. the Postal Service continues to provide training on REDRESS to managers and supervisors. 
This training covers EEO laws, the EEO complaint process, a description of the REDRESS program and 
its goal of improving the workplace environment, and training in crafting settlement agreements. 

The Postal Service also maintains goals and targets in its PFP program that are designed to encourage 
quick resolution of workplace disputes and a reduction in the number of formal EEO complaints. The 
PFP program places emphasis on the organization's success through objective, measurable performance 
indicators at the corporate. functional (unit), and individual (core) levels. Annual performance ratings are 
based on levels of achievement against the targets set for the corporate and functional (unit) indicators 
and the targets set for individual (core) requirements. In FY 2012, the corporate indicator of EEO Formal 
Complaints per 100 employees was also a national performance indicator. This goal was designed so 
the entire organization is focused on improving the workplace environment Area and District HR 
managers in FY 2012 had EEO Conversion/ Formal EEO Complaints per 100 employees as a unit 
indicator. This new dual indicator measures the average number of informal EEO complaints that 
continue through the administrative process to become formal and the number of formal EEO complaints 
per 100 employees. This indicator ensures that the HR function is focused towards complaint reduction. 

Timelv Processing Trends and Analysis-lnfonnal Complaints 

One of the Postal Service's goals is to produce high quality and timely complaint processing in 
accordance with EEOC regulations. For the informal EEO complaint process, the Postal Service has 
consistently accomplished this goal over the last six (6) years as shown in the following chart 

Informal Complaints - Timely Processing Trends 
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For informal complaints. the Postal Service has maintained the percentage of timely processed 
complaints from 98.91 percent in FY 2007 to 98.36 percent in FY 2012. This is slightly lower than the 
processing rate in FY 2007, but is still at a consistently high level of performance. 

The Postal Service also attributes the improvement in the timeliness of EEO counselings to implemented 
process changes. The Centralized Intake System (CIS) takes requests tor counseling by using a toll-free 
nationwide number to record EEO contacts. CIS allows employees and applicants to use an Interactive 
Voice Recognition system to request EEO counseling 24 hours a day, 7 days a week. 

Use of the CIS at the National EEO Investigative Services Office (NEEOISO), standardized the 
processing of initial EEO contacts nationwide. The centralization and standardization of the EEO contact 
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process also freed the EEO ADR Specialists (USPS EEO Counselors) domiciled throughout the nation to 
spend more time on counseling employees and resolving complaints. 

Timely Processing Trends and Analysis-tnvesUgations 

EEOC regulations allow 180 days to complete an investigation if it is not amended or an extension is not 
granted. If the complaint has been amended or an extension granted, the processing time can range 
from 270 days to 360 days. As shown in the following chart. the Postal Service has maintained a high 
level of performance in the timely processing of EEO investigations over the last six (6) years. 

Investigations - Timely Processing Trends 
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The Postal Service has maintained the timely completion of investigations achieving 99.04 percent in FY 
2007. to 99.10 percent in FY 2012. The high standard of performance in investigation completion times is 
due to the move in 2004 to centralization of all investigations to NEEOISO in Tampa, Florida. In addition. 
as part of that reorganization, the Postal Service outsourced the investigations of its EEO complaints and 
standardized the investigative process. 

The use of independent contract EEO investigators improves the impartiality of investigations. The Postal 
Service maintains oversight of the investigations and monitors them for timeliness and quality. These 
improvements to the investigative process have resulted in a reduction in the amount of time to complete 
investigations. In FY 2012, the Postal Service completed 2,660 investigations of which 2,636 were 
processed timely. The average number of days to complete an investigation in FY 2012 was 112.9 days. 

Timely Processing Trends and Analysis-Final Agency Decisions and Other Fonnal Complaint 
Processes 

A Merit FAD is a written decision issued by the Postal Service as to whether discrimination occurred in an 
EEO case based on the merits of the case. After an EEO investigation is completed and a copy of the 
Report of Investigation (ROI) is forwarded to the complainant, the complainant must choose, within 30 
days of receipt of the completed ROI , whether he or she wants a hearing and decision by an EEOC AJ. or 
whether he or she wants a Merit FAD by the Postal Service. If the complainant fails to make a choice. the 
complainant will receive a Merit FAD. The Merit FAD must be issued within 60 days. If the complainant 
chooses a hearing and decision by an EEOC AJ. the Postal Service will receive a copy of the AJ's 
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decision and must. within 40 days of receipt, issue a Final Agency Action to the complainant indicating 
whether the Postal Service will implement the AJ's decision or appeal. 

too CX1'C. 
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In FY 2012. the average number of days to issue a Merit FAD was 32.41 days. Of the total 1.088 Merit 
FADs issued in FY 2012, 1,062, or 97.61 percent, were issued within the 60--0ay time period. We will 
continue to work toward improvement. 

NEEOISO has responsibility for all other aspects of the formal portion of the EEO process which includes 
acceptance, dismissal, support of the hearing process, and Final Agency Actions. NEEOISO is now the 
central point for receipt of all AJ decisions and correspondence from the EEOC's Office of Federal 
Operations (OFO). 

The Postal Service has consistently attained high scores in the completion of EEO cases. and presently 
has interagency agreements with twenty-three (23) other federal agencies to provide EEO servteeS on a 
fee-for-service basis. The Postal Service has been recognized by the EEOC for achieving the highest 
timeliness rate for the completion of FADs among the Federal Sector Agencies. 

Findings of Discrimination 

The numbers for findings of discrimination shown in the following two charts are based on the number of 
Merit FADs issued by the Postal Service and the number of findings of discrimination by EEOC AJs. 
These numbers do not reflect the outcome of any appeals by complainants or the Postal Service to the 
EEOC's OFO or any appeals by complainants to federal court For example, in FY 2012, the Postal 
Service appealed three (3) of the fifty (50) findings of discrimination. 

It should be noted that few or none of the findings of discrimination for a particular FY were for cases that 
originated in the same FY in which the finding was made. For example, of the fifty (50) findings of 
discrimination in FY 2012, two {2) cases originated in FY 2006, two {2) cases originated in FY 2007. six 
(6) cases originated in FY 2008, twelve {12) cases originated in FY 2009, twenty-six {26) cases originated 
in FY 2010, two (2) cases originated in 2011 and zero (0) cases originated in FY 2012. The Postal 
Service has appealed three (3) of the fifty (50) findings of discrimination. The number of findings of 
discrimination in a given FY cannot, therefore, be directly attributed to any actions taken or not taken by 
the Postal Service in that FY. However, the total number of findings in each of the last six (6) FYs can be 
looked at for trends and for any significance in the total number of findings. 

As shown in the following charts. the total number of findings of discrimination in the Postal Service is 
small in relation to the number of formal complaints filed and to the number of Postal Service employees. 
From FY 2007 to FY 2012. the number of EEO findings of discrimination has averaged approximately 1.2 
percent of the total number of formal complaints filed. The number of findings of discrimination in 
relationship to the total number of employees has remained relatively stable, averaging 0.01 per 100 
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employees from FY 2007 through FY 2012. For FY 2012, the fifty (50) findings of discrimination 
represent one (1) finding of discrimination for every 12.514 employees. As indicated earlier, it is also 
possible that the number of findings of discrimination for FY 2012 will actually be lower subsequent to the 
appeal process on three (3) of those cases 

Actions the Postal Service has taken in the past two (2) years are not heavily reflected in the number of 
findings of discrimination in FY 2012 because 96 percent of the findings were for EEO cases occurring in 
FY 2006 through FY 2010. There were two (2) findings of discrimination for EEO cases that originated in 
FY 2011 , and there were no findings of discrimination for EEO cases originating in FY 2012. Accordingly, 
the Postal Service will continue to monitor the number of findings of discrimination in the future to 
determine if progress is being made. 

The Postal Service will continue to look for proactive ways to identify issues and address them with our 
managers and other employees and otherwise improve the workplace environment to prevent future 
instances of real or perceived discrimination. 
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Following are charts depicting trends for federal court cases. Detailed statistics regarding these 
cases can be found in Appendix A. 
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The total number of federal court cases declined from FY 2007 to FY 2012, with the exception of FY 2010 
when there was an increase. Since FY 2007, a finding of No Discrimination was made in an average of 
79.78 percent of closed federal court cases, an average of 19.44 percent of cases were settted, and 0.79 
percent of cases on average had a finding of discrimination. 2 

2 Cases can be filed alleging multiple bases. The sum of the bases may not equal total cases filed. FY 2012 Annual 
Report is based on aggregate numbers. 
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B. Actions Taken and Planned m Improve Agency Programs In Regard m Eliminating 

Discrimination and Retaliation 

No FEAR Act eompllance 

In March of 2012, the Postal Service reissued its EEO Policy Statement, reaflinning its commitment ID 
equality of opportunity In every aspect of employment The policy statement is posted In au postal 
facilities, EEO offices, and on usps.com. Training was held for supervisors and managers on the 
importance of equal employment opportunity, diversity and inclusion and the benefits of resolving 
complaints at the lowest possible level. 

Reasonable Accommodation 

The Postal Service continued ID provide guidance, support. training, IDOis and resources ID its 
supervisors, managers, HR professionals, and key reasonable accommodation decision makers. 

The Postal Reasonable Accommodation Assistance Center (PRAAC) continued ID update its website ID 
include FrequenUy Asked Questions and Definitions of Key Terms. A comprehensive, 6-hour web-based 
training for Reasonable Accommodation Committee members was also made available in May through 
the Postal Service's Leaming Management System. There was increased communication via email blasts 
and the Postal online newsletter about the availability of the training, as well as tools and resources at the 
PRAAC website. 

Disability Specialists assigned ID Diversity and Inclusion continued ID support the_Reasonable 
Accommodation Committees (RACs) at the Area, District and Headquarters levels by facilitating and/or 
attending interactive process meetings, providing policy and procedural guidance and instruction, as wen 
as case law information _ The Disability Team partnered with the Law Department ID target intervention of 
EEO ~plaint cases with a reasonable accommodation component; this resulted in the resolution of 
nearly 240 cases. 

Technology 

The Postal Service oversaw the deployment of nearly 200 additional Video Remote lnterpreterlVide 
Relay Service devices ID assist in day-lo-day communications for our deaf and hard of hearing 
employees and continue ID identify potential sites for future installation. Beyond deployment, the Disability 
team worked out processes with the Postal service's VRI provider ID enhance the MeetingPlacelWebinar 
experience for those who are deaf or hard of hearing. 

The Postal Service also administered and oversaw the utilization and maintenance of 65 UbiDuo texting 
devices, improving face.ID-face communications between deaf or hard of hearing and hearing individuals. 

Empforment oflndfvfduafs with Dlsabffltffl$ 

The Postal Service remains one of the largest employers of disabled veterans in the nation who actively 
recruit men and women in uniform. In FY 2012, the Postal Service employed 108,002 veterans. Of this 
group, 41,448 received injuries while in uniform and, of that number, 12,024 were rated by the 
Department of Veterans' Affairs r-JA) at 30 percent or more disabled. 

Individuals with severe disabtTrlies receive noncompetitive employment consideration through referrals 
from state departments of vocational rehabilitation orthe VA In FY 2012, the Postal Service's career 
workforce included 29,424 employees with reported disabilities. 

Harassment Prevention 1nd T11fnlna 

The Postal Service is committed ID providing its employees a safe, productive, and inclusive workplace. 
Its national policy states that the Postal Service will not IDlerate harassment of any type and will hold all 
managers responsible for preventing il Awareness is the key ID ensuring a workplace free of unlawful 
and inappropriate conduct 
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In FY 2012, the Postal Service: 
• Trained an additional 4, 757 employees through its web-based training course "Rapid Response to 

Harassment Complaints.• Course No. 10018266. This course emphasizes the importance of 
responding rapidly and appropriately ID workplace harassment and the Postal Service's edict that 
under no circurns1ances will workplace harassment in any form be IDlerated. 

• Provided diversity awareness training, "Diversity on the Job: The Importance of Diversity & the 
Changing WO!kplace", Course No. 3622765 ID an EAS 1g & above, including PCES employees for a 
IDtal of 11,204 employees. 

• Disbibuted a series of seven "Respect in the Workplace" service lalks for all employees. Each 
service lalked provided employees information on the processes and remedies available for them ID 
address and resolve issues of disrespect or harassment 

These courses were required for all poslal leadership, including postmasters, supeMsors, managers, and 
executives and are part of the ongoing training offered by the Postal SeNice ID its employees. They are 
available through the Leaming Management System (lMS). 

The Postal Service is committed ID providing a safe, productive, and inclusive workplace. It will not 
IDlerate harassment of any type and holds managers responsible for preventing harassment 

Affirmative Employment Proarams 

Affirmative Employment Programs are centered on compliance with EEO laws and EEOC regulations and 
directives, including the MD-715. MD-715 requires federal agencies ID identify and eliminate workplace 
policies and practices that aeate barriers ID equal employment opportunity. It eslablishes reporting 
requirements designed ID guide agencies ID better address evolving trends in recruibnent, hiring, career 
development, promotions, separations, and awards and recognition. 

Each year a Slate of the Agency brieling is conducted with the Postmaster General. This brieling 
includes discussions relating ID workforce demographics, the EEO program, and a disa ission of the 
areas of opportunity ID Improve the Postal SeNice's EEO and Diversity and Inclusion programs. State of 
the Agency brielings are also held with each area vice president 

Diversity is the key ID the Postal Service's success. It Impacts fNer'/ aspect of the organization including 
its employees, its cuslDrners, and its performance. Postal Se!Vice diversity refteds the diversity of the 
nation. It comprises not only race, color, national origin, gender, sexual orienlation, age, mental or 
physical Impairment, and religion, but other attributes including social background, education, ife 
experience, and perspective. 

The Postal Se!Vice is one of the leading employers of minorities and wa 111!11. Minorities comprised over 
40 percent of the Postal SeNice workforce and women comprised 41.09 pet cent Moreover, 21 pet cent 
of employees were African-American, g_()6 percent were Hispanic, 8. 7 4 pet cent were Asian-American, 
0.22 percent were HawaiianlPacilic Islanders, 0.65 percent were Ametican Indian/Alaska Natives and 
0.53 percent identified as two or more races. Women represented 50.01 of Executive and Administrative 
Schedule (EAS) level employees as well at minorities represented 35.67 percent of EAS-level employees, 
which included mid-ever managers and supervisors. The Postal Se!Vice's 607 executives were 
comprised of 30.16% women and 27 .5% minorities. 

Through Special Emphasis programs, the Postal Service provides sponsorships ID conferences on equal 
employment opportunity, induding conventions and career fairs hosted by the National Associalion for the 
Advancement of Colored People (NAACP), the National Urban League (NUL), the Organization of 
Chinese Americans (OCA), the African-American Postal League United for Success (A-Pl.US), the 
Hispanic Organization of Postal Employees (HOPE), National Council of La Raza (NCLR), League of 
United Latin American Citizens (LULAC), U.S. Hispanic Chamber of Commerce (USHCC), and National 
Gay & Lesbian Chamber of Commerce (NGLCC). By participating in these events the Postal Se!Vice 
supports the organization's key imperatives of engaging employees and generating revenue. The Postal 
Service also participates in national and local community special events c:omrnernorating month-long 
celebrations for Black History, Women's History, Disability Awareness, Asian-Pacific Heritage, Hispanic 
Heritage, American Indian Heritage, and Veterans Recognition programs. These events promote 
diversity and inclusion awareness. 
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Labor Relations 

The Postal Service's collective bargaining agreements with its unions establish formal processes ID 
resolve grievances for the organization's 557,597 bargaining unit employees (includes Postal Support 
Employees (PSEs} and Transitional Employees (TEs)). Through the years, we have partnered with 
the unions ID implement programs that would facilitate resolution at the earliest stages of the grievance 
process. 

Based on the belief that sustained success In reducing workplace disputes is dependent on continued 
support and training by the national level, the Postal Service and the National Association of Letter 
carriers (NALC) jointly developed and periodically deliver training and oversight ID both management and 
union representatives who are responsible for addressing and resolving disputes at the local level. The 
Dispute Resolution Process (DRP) training has been lnslrumenlal in reducing workplace disputes and 
improving the relationships of the local parties. The Postal Service and the NALC also jointly developed 
an intervention process that has been used successfully ID help local parties form a more cooperative and 
productive labor management relationship. 

In a similar manner, the Postal Service and the American Postal Workers Union (APWU) use the jointly 
developed Joint Contract Interpretation Manual (JCIM) as a valuable tool toward resolving grievances 
nationwide. In addition, the parties periodically add topics for disalssion through the national 
Administrative Dispule Resolution Procedures (ADRP). The objective of the ADRP is ID help resolve 
complex dispules without the need for filing grievances, or If locally filed, ID have those grievances 
folwarded ID the ADRP. In addition, the parties have Implemented a memorandum of understanding ID 
encourage communication and disalssion of grievances at the step three phase by telephonic, eledronic, 
and direct appeal reviews ID reduce the cost of bavel for such disalssions. 

The Postal Service and the National Rural Letter Csrriers' Associalion (NRLCA) have historically 
pubfished a joint analysis of changes after each new collective bargaining agreement ID ensure the 
parties at the local level properly understand the intent of changes and ID reduce further disputes. The 
parties recently agreed that consolidating the analysis of changes, as well as incorporaling significant 
precedent setting grievance setuements and arbitration awards into a joint contract interprelation manual 
would serve as a valuable tool toward resolving grievances in all offices, at the lowest possible level. 

During FY 2011, the Postal Service and the National Postal Mail Handlers Union (NPMHU) jointly agreed 
ID pilot a modified arbitration procedure (MAP). In FY 2012, the NPMHU had a 15% reduction In cases 
pending arbitration. Due ID the success of the process, the MAP is being extended ID several other 
districts. Currently, there are 114 facilities using MAP. In addition, the Contract lnterprelation Manual 
(CIM), a jointly developed manual, represents a good faith effort ID identify contractual Issues on which 
the national parties are In agreement regarding interpretation and application of the parties' National 
Agreement The MAP and enhanced use of the recently updated CIM reduce repetitive disputes and 
aeate a better working relationship between the parties. 

Omanlzatlonal Change Management 

The Postal Service conducts a program of consultation on an ongoing basis with the three (3) 
management associations representing Postmasters, managers, supervisors, and other non-bargaining 
employees, providing opportunities for these organizations ID participate directly in the planning, 
development, and implementation of programs and policies Impacting approximately 58,000 managerial 
employees. While the Postal Service faced its greatest operating and financial chaOenges during the 
broad and serious economic problems affecting the United States this past fiscal year, the Postal Service 
reduced its wortcforce without widespread Involuntary separation of non-bargaining employees through 
Reduction-i~orce (RIF) procedures. Since the Postal Service began its "RIF Avoidance" process, 
approximately 96 percent of impacted employees have been placed successfuDy. Many of the remaining 
4 percent chose regular optional retirement, and few of these employees were separated. During RIF 
Avoidance Initiatives in FY 2012, 100 percent of the approximately 211 impacted employees were placed 
successfully. 
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The Postal Employees Relief Fund (PERF) is a humanitarian effort administered joinUy by the Postal 
Service and the unions and management associations. PERF is supported linanciatty by employees 
through payroll deductions from the Combined Federal Campaign and through public conb'ibutions. 
PERF provides money ID employees throughout the country who experience damage from house fires as 
well as property loss resulting from floods, hurricanes, OI" IDmadoes. Since it began in 1990, PERF has 
provided more than 3,226 grants totaling nearly $16.5 mmion ID active and retired employees impacted by 
natural disasters and house fires. 

Wodwlace Environment Improvement IWEO Program 

The WEI Program oversees the development and administration of WEI policies, programs, and 
Ol"ganizational development initiatives; implements strategies for workplace violence prevention, the 
identification of workplace environment indicators and intervention activities for workplace environment 
improvement 

Key components of WEI include: 
• Support and guidance ID the field regarding a broad array of workplace improvement initiatives 

and practices. 
• Provides support and training ID the field regarding workplace dimate assessment and 

communication of employee feedback. 
• Provides guidance on highly confidential, complex investigative cases. 
• Develops strategies ID improve workplace environment at the Headquarters and field lewl 

through the use of standardized processes. 
• Analyzes trends in the workplace and Ol"ganization related ID employee engagement, operational 

effectiveness and work culture. 
• WEI also oversees the Workplace VIOience Prevention Program. This pOl"tion of WEI indudes 

the oversight and development of a Workplace VIOience Awareness Course for supenrisors and 
managers, and an newly hired management employees. 

• WEI develops and provides skill enhancement training for Threat Assessment Team (TAT) ID 
stay cunent with workplace trends and ID better utilize their expertise. 

The Workplace VIOience Prevention Program also Includes a Threat Assessment Team (TAT) in each 
District. The goals of the TA Ts are ID: (1) identify individuals who have shown signs of violence towards 
others in the workplace OI" themselves andlOI" have committed acts of physical violence; (2) assess the 
risk posed by the overall circumstances of the threats; (3) manage the case ID reduce risk ID employees, 
customers, and the Ol"ganization; (4) conb'ibule toward a safe workplace for every employee; and (5) help 
reduce incidences of inappropriate behavior and resolve conflicts. 

WEI oversees the policy of these teams and sponsors a National Convnittee on Workplace VIOience 
Prevention. The purpose of the committee Is ID provide recommendations on the maintenance, 
development, and enhancement of the policies and procedures that guide the Workplace VIOience 
Prevention Program. This cross functional committee promotes ongoing dialogue, input from the field, 
and provides input through the chairperson for the Manager, Workplace Programs. 

Employee A,sslstance Program fEAP) 

The EAP is a comprehensive service designed ID empower emplo)'E!es in their efforts ID resolve personal 
problems that may impact adversely on work performance. The EAP pedorms a broad range of functions 
ID assist employees and their famHies in addressing and resolving the run range of personal problems ID 
optimize health and productivity. 

The EAP assists the Postal Service in understanding the interface between workplace based behavioral 
health and operational efficiency, and the role of the EAP in helping the USPS develop and apply 
behavioral health solutions ID functionaUoperationa1 problems. The EAP provides both counseling and 
consultation services through face-to..face short-tenn problem solving counseling and through telephonic 
interventions. Consultative services indude both management and union options. 

Therefore, the USPS EAP will be an integral part in promoting a cu lb.Ire of change. The EAP foa ises on 
being creative, innovative, and state-of-art in delivering service on both an individual and managerial 
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level. The EAP provides an individualized approach ID the Postal Service as an organization and in 
aeating tailored solutions that have practical applications in the workplace. This state of excellence is 
focused on, in part, ID these ends: 

• Improving employee engagement 
• Improving employee and dependents' skills for successfufty responding ID life's challenges. 
• Offering employees short-term problem resolution services or referring employees and 

dependents ID mental health treabnent services, when indicated. 
• Offering employees and managers work/life coaching. 
• Developing employee and manager competencies in managing workplace stress and improving 

work team performance. 

VIII. Budget Adjustments Required ID Reimburse the Judgment Fund -
(5 C.F.R. § 724.302 (a)(8)) 

The Postal Service does not use the judgment fund. Therefore, no adjustments ID the Postal Service 
budget are required for this purpose. 

IX. Written Plan ID Train Employees Regarding their Rights and Remedies-(5 C.F.R. § 724.302 
(a)(9)) 

• In FY 2012, the Postal Service met the two-year training requirement on rights and remedies ID 
all employees via a series of seven "Respect in the Workplace" service talks for an employees. 
These service talks also provided employees information on the processes and remedies 
available for them ID address and resolve issues of disrespect or harassment 

Leaming Assets 

The William F. Bolger Center for Leadership Development in Potomac. MD, is the Postal Service's 
national executive management and leadership training center for the Postal Service. Its mission is ID 
continue ID provide a premier learning environment for managers ID develop, plan, and grow personany 
and professionally. In FY 2012, over 102,031 people used the center which included 32,854 Postal 
Service employees who attended courses and meetings. 

. The National Center for Employee Development (NCED), located in Norman, Oklahoma, is the Postal 
Service's national training center. NCEDs primary mission is ID deliver training ID Postal employees 
engaged in the maintenance and operation of USPS systems, networks, equipment, and vehicles. NCED 
maintains a variety of courses encompassing such functional areas as Facility and Building Maintenance, 
Equipment Maintenance, Fundamental Maintenance Skills, Business Mail activities, Environmental Health 
and Safety, Leadership and Management, and Automotive Repair. NCED also offers its training programs 
ID non-Postal agencies and organizations, and ID the general public. Training Is defrvered on NCEDs 72-
aae campus in more than 80 classrooms and 35 labs, and through its national distance learning network 
that includes field (on-site) training, eleaming, CD/OW, web-baSed training, and teleconferencing 
through its virtual learning room. In FY 2011, NCED trained approximately 11,000 Postal students 
through instructor led training on the NCED campus, and more than 60,000 Postal students 
lhrough distance learning. 
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Appendix A - Statistics on Cases in Federal Court 



Provision of Law 
Age Discrimination in Employment Act 
Rehabilitation Act 
Title VII of the Civil Riahts Act - color 
Title Vil of the Civil Riahts Act - national oriain 
Title VII of the Civil Rights Act - race 
Title VII of the Civil Rlahts Act - religion 
Title VII of the Civil Rights Act - reprisal 
Title VII of the Civil Rights Act - sex 
Title VII of the Civil Riahts Act - sex harassment 
Title VII of the Civil Riahts Act - other 
Decision Review 
Multiple allegations 
Total Bases 
Total Cases 

Provlalon of Law 
Age Discrimination In Emplovment Act 
Rehabilitation Act 
Title VII of the Civil Rights Act - color 
Title VII of the Civil Rlahts Act - national oriain 
Title VII of the Civll Rlahts Act - race 
Title VII of the Civil Rights Act - relig ion 
Title VII of the Civil Rights Act - reprisal 
Title VII of the Civil R1ahts Act - sex 
Title VII of the Civil Rights Act - sex harassment 
Title VII of the Civil Rights Act - other 
Decision Review 
Multiple alleaatlons 
Total Bases 
Total Casea 

Federal Court Cases 
FY 2012 

District Court Cases 

Total Pending 
Cases Resolved 

at Close of FY12 FY12 
74 48 
137 103 
33 21 
35 9 
121 90 
10 4 
148 104 
94 69 
15 9 
1 0 
4 3 
0 0 

672 460 
322 228 

Appellate Court Cases 

Total Pending 
Cases Resolved 

at Close of FY12 FY12 
11 12 
15 26 
4 1 
4 5 
14 21 
2 0 

20 36 -7 18 
1 4 ---- -
1 0 
0 0 - -
0 0 
79 123 
32 56 

No Finding of 
Discrimination 

40 
80 
15 
7 

73 -
4 

82 
55 
4 
0 
3 
0 

363 
180 

No Finding of 
Discrimination 

12 
24 
1 
5 
19 
0 --
34 
16 -
4 - - ---
0 
0 -
0 

116 
56 

Note: Cases can be flied alleging multiple bases. The sum of the bases may not equal total cases filed. 

Appendix A 

Finding of 
Settled Discrimination 

8 0 
23 0 
6 0 
2 0 
16 1 
0 0 

22 0 
14 0 
5 0 
0 0 
0 0 -
0 0 

96 1 
47 1 

Finding of 
Settled Discrimination 

0 0 
0 0 
0 0 
0 0 
0 0 
0 0 - ·-
0 0 
0 0 - --
0 0 -
0 0 - -
0 0 -
0 0 
0 0 - --
0 0 



Appendix B - No FEAR Act Statistics 



U. S. Postal Service 

Equal Employment Opportunity Data Posted Pursuant to Title Ill of the Notification and Federal Employee Antidiscrimination 
and Retaliation Act of 2002 (No FEAR Act), Public Law 107-174 

Last Updated: September 30, 2012 

NIA means Data Not Available 

Comparative Data l29 CFR 1614.705} FY 2012 
Complaint Activity (29 CFR 1614.704(a), (b) , and (c)) Previous Fiscal Year Data Thru 

FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 09/30/2012 
Number of Complaints Filed 6090 6133 5659 5490 5117 4532 

Number of Complainants 5727 5684 5321 5030 4714 4272 

Repeat Filers 323 380 289 303 309 249 

Complaints by Baals 29 CFR 1614.704(d) Comparative Data (29 CFR 1614.705) 
FY 2012 

Previous Fiscal Year Data 
Note: Complaints can be filed alleging multiple bases. The 

Thru 
FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 0913012012 

sum of the bases may not eoual total complaints filed. 

Race 2243 2245 1998 1911 1802 2089 
Color 836 846 757 775 706 734 
Religion 264 261 250 198 191 203 
Reprisal 2684 2944 2743 2718 2528 2367 
Sex 2577 2621 2313 2198 1787 1934 
PDA NIA NIA NIA NIA NIA 40 
National Origin 608 542 516 423 407 434 
Equal Pay Act 3 0 1 1 0 0 
Age 1851 1878 1819 1725 1593 1576 
Disability 2644 2568 2533 2290 1894 1947 
Genetic Information N/A NIA NIA N/A 0 0 
Non-EEO 133 93 124 102 76 26 



Complaints by Issue 29 CFR 1614.704(e) 
Comparative Data (29 CFR 1614.705) 

Previous Fiscal Year Data FY 2012 

Note: Complaints can be filed alleging multiple issues. The Thru 

sum of the issues may not equal total complaints filed. 
FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 09130/2012 

Aooointment/Hire 85 109 81 82 75 64 
AssiQnment of Duties 506 449 392 440 355 346 
Awards 18 26 15 17 11 6 
Conversion to Full Time 14 16 25 6 12 19 
Disciplinary Action 

Demotion 16 16 24 21 20 25 
Reorimand 550 650 629 609 601 639 
Suspension 592 632 583 580 543 590 
Removal 461 589 593 530 508 510 
Other 216 189 376 281 306 276 

Dutv Hours 369 458 446 427 365 402 
Evaluation/ Appraisal 83 67 71 104 64 37 
ExaminationfT est 20 17 12 24 16 10 
Harassment 

Non-Sexual 1723 1517 1603 1549 1486 1396 
Sexual 176 190 159 131 138 108 -

Medical Examination 55 68 58 37 41 23 
Pay (Including Overtime) 591 669 564 486 538 579 
Promotion/Non-Selection 271 313 193 249 126 173 
Reassignment 

Denied 213 171 181 141 114 132 
Directed 97 93 200 139 129 143 

Reasonable Accommodation 535 533 754 742 660 524 
Reinstatement 24 26 15 18 13 14 
Retirement 19 22 68 46 31 34 
Termination 452 402 293 192 183 192 -Terms/Conditions of Employment 1314 1789 1394 1443 1379 1378 
Time and Attendance 682 646 697 714 629 730 
TraininQ 113 88 94 102 89 89 
Other 277 264 213 234 257 229 -



Processing Time (29 CFR 1614.704(f)) Comparative Data (29 CFR 1614.705) FY 2012 
The average length of time it has taken an agency to Previous Fiscal Year Data Thru 
complete. respectively, investigation and final action for: FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 09/30/2012 
Complaints pending (for any length of time) during the fiscal 
year 1614.704(f)(1) 

Average number of days in investigation stage 105.42 104.33 117.48 122.86 113.47 104.24 

Average number of days in final action stage 78.68 79.09 78.80 73.74 99.85 30.01 

Complaints pending (for any length of time) during the fiscal 
year where a hearing was requested (1614.704(f)(3) 

Average number of days in investigation stage 99.24 104.62 117.44 123.00 114.34 103.47 

Average number of days in final action stage 26.27 15.95 15.61 24.00 14.55 13.33 

Complaints pending (for any length of time) during the fiscal 
year where a hearing was not reauHted (1614.704(f)(2) 

Average number of days in investigation stage 106.79 104.10 117.55 122.72 112.80 102.72 

Average number of days in final action stage 125.30 132.50 140.92 136.32 170.43 51 .08 

Comparative Data (29 CFR 1614.705) FY 2012 
Complaints Dismissed by Agency (29 CFR 1614.704(g)) Previous Fiscal Year Data Thru 

FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 0913012012 
Total complaints dismissed by agency under 

1185 2224 2403 2376 2538 1570 
1614.107(a) (prior to a reauest for a hearing) 
Average days oendlng prior to dismissal 24.68 25.74 34.66 33.44 37.99 42.60 

Complaints Withdrawn by Complainants (29 CFR 
1614.704(h)) 

Total complaints withdrawn by complainants 488 468 364 311 303 240 

Total Final Actions Involving 1 Finding of Discrimination Comparative Data 29 CFR 1614.705) FY 2012 
(29 CFR 1614.704(i)) Previous Fiscal Year Data Thru 

FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 09/30/2012 

# % # % # % # % # % # % 
Total number of findings 

65 79 72 75 64 51 

Total without a hearing 0 0 0 0 0 0 0 0 0 0 0 0 

Total with a hearing 65 100 79 100 72 100 75 100 64 100 51 100 



Findings of Discrimination Rendered by Basis (29 CFR 
Comparative Data (29 CFR 1614.705) FY 2012 

1614.704 U) 
Previous Fiscal Year Data 

Thru 
Note: Complaints can be filed alleging multiple bases. The FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 

09/30/2012 
sum of the bases may not equal total complaints and findings. # % # % # % # % # % # % 
Total number of findings 65 79 72 75 64 51 

Race 16 25 11 13.9 13 18.1 21 28 7 10.9 4 7.8 
Color 2 3 4 5.1 3 4.2 2 2.7 3 4.7 1 2 
Religion 4 6 3 3.8 0 0 2 2.7 1 1.6 1 2 
Reprisal 25 39 53 67.1 34 47.2 45 60 28 43.8 29 56.9 
Sex 15 23 10 12.7 11 15.3 25 33.3 16 25 11 21 .6 
National OriQin 4 6 4 5.1 1 9.1 4 5.3 4 6.3 0 0 
EQual Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 
AQe 4 6 4 5.1 5 6.9 6 8 3 4.7 2 3.9 
Disability 29 45 49 62 32 44.4 19 25.3 26 40.6 22 43.1 

Genetic Information 0 0 0 0 0 0 0 0 0 0 0 0 
Non EEO 0 0 0 0 0 0 0 0 0 0 1 2 

Findings after a hearing 

Race 16 100 11 100 13 100 21 100 7 100 4 100 
Color 2 100 4 100 3 100 2 100 3 100 1 100 
ReliQion 4 100 3 100 0 0 2 100 1 100 1 100 
Reprisal 25 100 53 100 34 100 45 100 28 100 29 100 
Sex 15 100 10 100 11 100 25 100 16 100 11 100 
National Origin 4 100 4 100 1 100 4 100 4 100 0 0 
Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 
Age 4 100 4 100 5 100 6 100 3 100 2 100 
Disability 29 100 49 100 32 100 19 100 26 100 22 100 
Genetic Information 0 0 0 0 0 0 0 0 0 0 0 0 
Non EEO 0 0 0 0 0 0 0 0 0 0 1 100 
Findings without• hearing 

Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color 0 0 0 0 0 0 0 0 0 0 0 0 
Religion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Origin 0 0 0 0 0 0 0 0 0 0 0 0 
Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0 
AQe 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 0 0 0 0 0 
Genetic Information 0 0 0 0 0 0 0 0 0 0 0 0 - -
Non EEO 0 0 0 0 0 0 0 0 0 0 0 0 -- -



Findings of Discrimination Rendered by laaue (29 CFR 
Comparative Data (29 CFR 1614.705) FY 2012 1614.704 {k) 

Note: Complaints can be filed alleging multiple issues. The Previous Fiscal Year Data 
Thru 

sum of the issues may not equal total complaints and FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 
0913012012 

findings. # % # % # % # % # % # % 
Total number of findings 65 79 72 75 64 51 

Aooointment/Hire 1 2 0 0 1 1.4 1 1.3 0 0 1 2 
Assianment of Duties 3 5 1 1.3 3 4.2 3 4 0 0 1 2 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full Time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinary Action 

Demotion 0 0 0 0 0 0 0 0 0 0 1 2 
Reprimand 3 5 2 2.6 3 4.2 8 10.7 3 4.7 5 9.8 
Susoension 1 2 4 5.1 4 5.6 9 12 5 7.8 7 13.7 
Removal 3 5 7 8.9 4 5.6 7 9.3 2 3.1 11 21 .6 
Other 4 6 5 6.3 1 1.4 2 2.7 3 4.7 2 3.9 

Dutv Hours 4 6 5 6.3 5 6.9 3 4 2 3.1 2 3.9 
Evaluation/Aooraisal 0 0 1 1.3 0 0 1 1.3 1 1.6 1 2 
Examination/Test 0 0 0 0 0 0 0 a 0 a 0 0 
Harassment 

Non-Sexual 6 9 12 15.2 22 30.6 16 21 .3 9 14.1 12 23.5 
Sexual 3 5 2 2.6 1 1.4 1 1.3 1 1.6 2 3.9 

Medical Examination 1 2 2 2.6 1 1.4 0 0 1 1.6 0 0 
Pay Including Overtime 3 5 6 7.6 5 6.9 6 8 7 10.9 1 2 
Promotion/Non-Selection 5 8 9 11.4 3 4.2 9 12 7 10.9 4 7.8 
Reassignment 

Denied 3 5 0 0 1 1.4 0 0 0 0 0 0 
Directed 2 3 1 1.3 2 2.8 4 5.3 2 3.1 0 0 

Reasonable Accommodation 12 19 15 19 21 29.2 11 14.7 13 20.3 12 23.5 
Reinstatement 0 0 1 1.3 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 9 14 2 2.6 1 1.4 0 0 2 3.1 1 2 
Terms/Conditions of Emolovment 2 3 14 17.7 11 15.3 15 20 10 15.6 6 11 .8 
Time and Attendance 1 2 3 3.8 6 8.3 5 6.7 2 3.1 5 9.8 
Trainino 0 0 0 0 1 1.4 3 4 0 0 0 0 
Other 5 8 4 5.1 3 4.2 7 9.3 10 15.6 1 2 

Findings after a hearing 

Aooointment/Hire 1 100 0 0 1 100 1 100 0 0 1 100 
Assignment of Duties 3 100 1 100 3 100 3 100 0 0 1 100 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 



Conversion to Full Time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinary Action ---

Demotion 0 0 0 0 0 0 0 0 0 0 1 100 
Reprimand 3 100 2 100_ ..... 3 100 7 100 3 100 5 100 
Susoension 1 100 4 100 4 100 9 100 5 100 7 100 - ._ -._ --Removal 3 100 7 100 4 100 7 100 2 100 11 100 --
Other 4 100 5 100 1 100 2 100 3 100 2 100 . 

Dutv Hours 4 100 5 100 
~-

5 100 3 100 2 100 2 100 
Evaluation/Appraisal 0 0 1 100 0 0 1 100 1 100 1 100 
Examination/Test 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 

Non-Sexual 6 100 12 100 22 100 17 100 9 100 12 100 
Sexual 3 100 2 1,QQ_ - 1 100 1 100 1 100 2 100 

Medical Examination 1 100 2 100 1 100 0 0 1 100 0 0 
Pav Including Overtime 3 100 6 100 5 100 5 100 7 100 1 100 
Promotion/Non-Selection 5 100 9 100 3 100 9 100 7 100 4 100 
ReassiQnment 

Denied 3 100 0 0 1 100 0 0 0 0 0 0 
Directed 2 100 1 100 2 100 4 100 2 100 0 0 

Reasonable Accommodation 12 100 15 100 21 100 11 100 13 100 12 100 
Reinstatement 0 0 1 100 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 9 100 2 100 1 100 3 100 2 100 1 100 -
Terms/Conditions of Emolovment 2 100 14 100 11 100 13 100 10 100 6 100 
Time and Attendance 1 100 3 100 6 100 5 100 2 100 5 100 
Training 0 0 0 0 1 100 3 100 0 0 0 0 
Other 5 100 4 100 3 100 7 100 10 100 1 100 
Finding• without• hearing 

AooointmenVH ire 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment of Duties 0 0 0 o_ 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 - -
Conversion to Full Time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciolinarv Action 

Demotion 0 0 0 _Q__ 0 0 0 0 0 0 0 0 
~- --Reprimand 0 0 0 _Q_ -· 0 0 0 0 0 0 0 0 -- - -- --

Suspension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 

-- .__ -- -1- - - .__ ->-

0 0 0 _Q__ 0 0 0 0 0 0 0 _ _Q_ 
,_. ... - -- - .... -

Other 0 0 0 0 0 0 0 0 0 0 0 0 
Duty Hours 

-- - - - -- _,_ _ ._ --- ... _ 
- 0 0 Q_ - o_ 0 0 0 0 0 0 0 0 - - - _.,. -- - _.,._ 

Evaluation/Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 - - - .__. -
Examination/Test 

'--
0 0 0 __Q_ 0 0 0 0 0 0 0 0 - _..___ -- -~ -~-

Harassment 



Non-Sexual 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pav Including Overtime 0 0 0 0 0 0 0 0 0 0 0 0 
Promotion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 -
Reassignment 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of Employment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Pending Complaints Flied In Previous Fiscal Years by 
Comparative Data (29 CFR 1614.705) FY 2012 

Previous Fiscal Year Data Thru Status (29 CFR 1614.704(1)) 
FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 09/30/2012 

Total complaints from previous Fiscal Years 4535 4840 4428 4232 4578 3559 

Total complainants from previous Fiscal Years N/A NIA NIA NIA 4068 3203 

Number of Complalnta Pending 

Investigation 42 17 24 25 3 13 

ROI issued, pending Complainant's action 0 1 3 0 0 8 

Hearing 1342 1762 1470 1633 1460 1345 

Final Action 160 97 36 42 18 7 

Appeal with EEOC Office of Federal Operations N/A 1236 1139 1319 888 1201 

Comparative Data (29 CFR 1614.705) FY 2012 
Complalnt Investigations (29 CFR 1614.704(m)) Previous Fiscal Year Data Thru -FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 09/30/2012 
Pending Complaints Where Investigation Exceeds 

,_ 

15 12 24 32 0 5 Required Time Frames 



Appendix C - Agency Disciplinary Policies for Conduct 
Inconsistent with Federal Antidiscrimination Laws 
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650 Nonbargaining Disciplinary, Grievance, and Appeal 

Procedures 

651 Disciplinary and Emergency Procedures 

651.1 Scope 
Part 651 establishes procedures for (8) disaPl181Y action against 
nonprobabooary 80'1)loyees who are not subject to the provi9ions ot a 
colectlve ba'gU\lng agreement, and (b) eme.gency action for conduct that 
also noonally WIWT&llts disciplinary action. 

651.2 Representation 
Subject to prohibitions regsding Executive and M1•11s1rattYe ~ 
(EAS)tCraft representation, ~ have free choice at representation. 
Representatlves designated by empoyees. if postal~ and If 
otherwtse In a duty status, in granted a reasonable amotM'lt ot otl'lcial time to 
respond to notices of proposed dlSdplnary action, to ~e for and 
raptesent the emPaY99 at a hearing he«f In ac:cadal ice with 652 .24, and/or 
to represent an employee who has appealed a letter of wMllng or 
emergency placement In a non<lrty status In acoon:ia11ce wtth 652.4. 
~ COV8fed l#lder these provisions may r~ representation 
dlftlg lnYeSUgative ~ If the~ has a reasonable beief 
dlscipll a y action may ensue. 

651 ..3 NondiscipHnary Corrective Measwes 
Accountable managerstsupervtsors •e responsl>le for the clrect day-to-day 
performance management ot subordinates. The acc::oootatM manager/ 
supeM5or moritors 5'bordnates' performance and prOYldes appropnate 
111SCUC8S, coechtng, and feedbedl to subonlna1es. The 1T& 18Q81/supeM9of 

Is l'98PCM ISible for awing the ernploree to a higher _..,.. of act"8 "81T1enl 
Perbnwloe ~t shoukt be a shlwed oonoM'I and eftor1 between 
mlW\ag8r and 8f11lk>Yee. Earty dl8'og. ie and gukBlCe are afllcal to actll8Ylng 

positMl rasUts and contJnuance °' ... etfectNe manager/~ 
relaUonshlp. 

851.4 Emergency Placement In Off-Duty Status 
NI atlJ*>)'M may bl placed In SI of'f-<lJly nonpey status ll11118C1atefy but 
nwnalns on the rolls when he or she (a) exhibd:s chlnctaflsbcs ot i 1 ipMTT181 It 
due to alcohol, drugs or other Intoxicant, (b) tails to obeerw ulety Mes. (c) 
fals to oo.t a clrect order, (d) provides l'88900 to be deemed potentially 
11'$.tous to aen or others. or (e) clsrupts dlly--to-day postal opaations In fltY 
othet way. Placement In an off~ noopry atatus Is cx>n,.,111ed In writing. 
stating the l"8a90nS and advlllng the • •IPOr&& that the ection Is 8'lfJ I I tla 

The ••1¥*1798 lt'°'*i be r8llmed to cMy after the cause tor nonpay stalUs 
C88686 unle8a lndiYldum c:::lra.mstln:e WIWTWd ott'81 M9e. U9e ot theee 

enl8f'gel ICY prooec:Ues does not preclude cl9ds*w y ection be96d on the 
same conduct. 

BM33 
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M 1.s Letters of Warning 
~ wwnnted by the t.Ue of~ c:orrective meoswes «by 
fle ~ of the ofteo9e. • letter of warning may be is9ued. l..etten of 
waming are UUllly issued by the ~·s inmecble tuperWor. The 
written wamno stlWd cont¥I (a) specific reasons for the letter and (bl a 
statement of applicable appeal nghts. Letters of WllrTWlO rernUi in the 

~·· official per90f 1 lel Jokier (OPf) for a period of 2 calendar years 
~ otherwile re90lved or cited in ~ient ~action. 

M 1..e Letters ot Wal'llklg In Ueu ot Time-On SUspensk>ns 

M1.81 Poley 

letters of wsnq in lieu of tim&-off 9'JSPef •• replace tm&-off 
9lJ9Pef*Cll• for nonbergUwlg ~ except when requred ~ wne 
by stalute. and except fer~ in the Office of lnlpector General 
where llme-df aJlpel.0• are si ...,ailable form of ci9c:ipiiM! ri adcibori to 
letllen of wsnq in ieu of time-off 9lJSpef lliol IS. This po.licy does not 
predude manageme. rt from placing a nonbaroUwlo eqiloyee in an 
indef.iite ~. ncnduty status when then is reaso.~ C3lJle to beieYe 
the ~ has oornmrtted a aTr1e for wt.ch a 9entenc:e of mpl90lment 
may be impoeed. 

M1.82 ~1aflon 

Letters of wsnq in lieu of tme-off suspensions may be ~ ri lieu of 
either 7-<by or 14-<iay tme-off IU9peflSIOrl oriy. Unless ~ by stmute. 
llJl!pel.0• of more than 1'4 days are prohtited except for indefinite 
llJl!pelm • I efel el ioed in 661 . 7. letten of warning in ielJ of time-off 
llllJ)elm• are equMlent to tme-off lliipel mis - an element of past 

ci9aplirle and may be cited - ad\ in fuUe disciplinai 'I acbonL 

851 J53 Notice 
~11..-Y. lhe eq>loyee'a imleeime-..pervi9or isaJeS a propa.ed letter' of 
warning ... lieu of time-off lliipe!ISiol t ~ (a) specific and detUed 
w. fer the letter. (bl instructiona far rmpoi dng to II; (c) the ~ of the 
ei11Poyee or~ to re¥iew .. matenal reied ~in the adJon: 
and (4 when. where. and from whom the material is a.Mlb6e.. 

851..&4 Rnpol .. 

The ei1dc>Jee erwNor ,_ or her 1ep w lblbore IMY re.pond to the propa.ed 
leaer al wning in ieu al .me-on -...-.. in M*1Q wwNor in per9011 ao 
the dec:icil1g al'icill $•• 19ge!M! It at • t9gtw leo;el al .-hority ttWt the 
nctividullll who mued the popcwd leder al warning in lieu al trne-on 
llJIPel -.~ wiltWt 10 c:m .- ctays of receipt_ 

851.85 Dec:tlklf'I 
The dec:icillQ allicml. iltl!I ca wid6i llliol 1 of h f.aa al the cw and the 
enrPoJ'ee'• lmpoitee, .._a letter al decimon tits the expildio11 al the 
1G-allendar day period for reply, tu no later' v., 30 cmldlr ct.ya folowlio 
fte receipt of the flil~·· rellPOI-- The deciliarl leaer ~ edwi9e the 
enrPo7ee ._.he or lhe IMY ~ in WT*'c1 within 15 caJeildlr' ct.ya of 
receipt of the .... of decimion. 

December 2012 -
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651.88 Retention 
Letkn of wamng in lieu of time-off suspensions rernsi in the employee's 
OPF for 2 )'eaf'S tne. ocher wi:te resdYed °'cited in sttieequent <iscipinsy 
action. 

ee 1.7 AdVerse ActJons 

651 . 71 Oennttlon 
AdYef'9e acbarll are defined U disdwges. Suspet ma IS of more than 1 -4 
days. btoughs for 30 days Of less. 81'td/01 recb:Dons in ~ Of pay. 

e.51 .n Poky 

AdYef-9e actJon may be blken ao-ist an en1)loyee (a) becau9e lesser 
meuures have not ~ in the oomictiol 1 of deficiencies in beh:Mof Of 

periormauce. (bl becau9e of the gra-..rty of the offense, 01 (c) fOI 
~ rewins. aJCh as the corredioi 1 of a posibor'I 11'1191• iloio. 

1161. 73 NoUoe 
~the cn:umstancee of a psticUar case make it ii1ip actical. the 
employee's imme<iate auperVllOl ISIUeS a wntten notice of proposed 
adYene action. This notice ncWes (~ the action Pl oposed. with lpecific 
Ind detJlied reasons; (bl the instructions for respo1 dslg to the notice; (c) a 
stlitement of the riit'lt of the emp6ovee °' iep e9el 11utive to review al matenal 
rried ~ in piopomlg the action sld when and ~ the materi:ll IS 

llVlllilible for review; and (4 Ile rwne of the offic:iml rs del 11g the deci9eorl. 
The piopoal *> 8dviles Ile ~that a reasonabAe amount of official 
time is allowed for the P""*8bon Ind pi-dabol• of a reply i Ile~ 
is othet wiK in a clAy status and thal the pi op09ed action wil be effected no 
sooner tt... 30 calenmr days after the ~ reoetYe:s the nooce. 

8151 .74 ~ 

The en1*>Yee or repteM111taM may rMPOflCf to the notice of propoeed 
~ action in wntiig. in perlCln. Qr bod\. ID h deacmg offiaaJ OI 

de9igl lee ideldted in Ile nobce. The ell~ Ol i ep!e9el 1tmlle may 
rMPOOd and preeent evdei ice. irdJdinQ ll'fidmts. wittW'I 1 o cm mr days 
from ~ of the na4ice.. The time limits for responding to a proposed 
adi/ene action may be t!ICteliJded by the deciding official OI desigl iee for 
reWll lill:lAe caae. 

8151.75 Decil6cN1 

The decdi lg oflic:t.I. who lrUlt be higher in aJlhority ct... Ile pi-opoeino 
officiml, c:oi*iela the en1*>Yee'• IMJ>Oi- and gives a written deci9ian. 
iddng .....ans b the dec:ilian. - 900I\ .. poatie after the ~'s 
time to re.pond ti. eliPRd, but no llilllr it.. 60 celei ldlr days 6olowil 1g Ile 
receipt of hi~• •MJ>01199.. In ield ir•••i•-. the ir••M· on heed 
OI desigliee ~ mlikea the decimian. In ofler offices. the decision is rn.ie 
~ a bnnch 11•111ger or .t>ove.. If the deciaion • to elfec:t Ile advene action 
Of to modify tt to 8 leaer penmlty, fle ~I· appeal rights, inducing 
Merit ~ Protectl0i1 Bosd (MSPB) ISlPeal nghts. i llPPk-* Ire 

mted. 
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651. Te Duty status 
The emPoyee, i.ness otherwile prowied in 661 . n . rem " a pay status. 
either on the fob 01 on ~leave. at the opCiot'I of the~. 
c2nlg the noCJoe period. The no1ice period nlLSt be at least 30 caiendar 
days, unless covered by 661 . n . Oi9c:twged OI indefintety -..pended 
employees who ~ rem.Wt on Ile rob in a rw:qiey, nordJty status until 
the cilpoeitioc I of the case dYough the choeen ~ procecbes. Nonnaly, 
<isposjtioii of the C89e WOlJd be a &llll decision from Ile MSPB OI a s~ I 
decision n .., admiiiiah•W.. 660 appeal In cws where the MSP8 hM 
mrtigated an ad¥erse action " an mm decision and the Postal SeMoe fies 
an ~ the ~·s status will be handled in acooniance wi1h MSPB 
~ reo-ding interm reief. 

ee1 .n Exceptions to TI*ty-Daiy Notice 

When !here•~ c-..e to beie¥e.,., ~ii guity ol a cnme 
for which a sentence of irT1)I ieol wi iJel1t nwy be iq>oeed, the advance noboe 

before effectJr ig the adYene actiion may be re<la::ed to no less than 7 
calendar days. Al. the expntJcn ol the re<la::ed notice penod. the dec:atoo is 
issued Ill once. If the decillon • to 9UIJ)efld the ~ indef• iitely, the 
indNdJal remauna on the roll " a ~. nonduty sta1us pendng a fr.el 
deciu>n OI ~ the M.-pel ieiclf I IS oChef wise terminmted. If the decision B to 
remove the ~ the irdvicbll remon on the rob only If a tmety 
asipeal • filed. 

M2 Appeal Procedures 

652. 1 Scope 
Part 662 ~ ~ procecMes b emplo,ees not alJfect to the 
prOYiliona of • colectNe ta. gMq agreelilel It. Theee prooecb. do not: 

a. Oep;ye ... eqiloyee of the rqtt to. remedy for ... ~ ol 
ciacnninlllJan dnugh ~ ~ oppcnriy procecbes °' 

b. Deprive a pi•ei ice eigi>lo OI ofwr entitled ~of the right ID 
mppe8 .,., adYene adJar'i to the MSPB. YttMln MSPB rights are 
exerci9ed, the eu~ waives access to the ~ prooedns 

"~· 
11152..2 Appeal ot Adverse Actions 

11152..21 Cowrege 
Upon receipt of a lea. ol dec:iliar\ ordemg .,., adverse action. the tolowwlg 
~meyappe.t 

a. M no1 .. cbilic»..y EAS and PCES LJMlll I ....,;,wand al 
6 I i'*1JW of the Ofice of ll11J*110r Gener.I. 

b. EAS. PCES level l and Olice of lllllP8C*Jr Genenl ~who 
haoe COl1!¥l1Bted a minimum ol 12 mar-.. of CGibt~ 80Mce, ~ 
a breek of a woitrday, in pmitiol• in the wne n of wor1it in the Civil 
SeMce and the Poml SeMce - w*- ..,., pmt ol 1has 9eMCe 

folowed a tel llPCJl •'f appoi .. I lei It in fle ccmpebtwe 9elw:e wif'I a 
deWile time &i11i11Doi .. 

-
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M2.22 Exclusion 
Officers (PCES Level II) are not covered by these prooedtns. 

852.23 Appeal to step 1 

852.231 FWd Emplo!; ... 

These employees may Slbnit a written request for a hearing, or wtW« of a 

hearing. within 15 calendar days of rec:etpt of a letter of decision on an 
adverse action. This appeal is made to the S1ep , official (Headqusten YtCe 

president Labor Rebtions or des.gnee~ A copy of the appeal is sent by the 
appellant to the official takng the action. who forwiwds h case fie to the 
Step , official. 

862..232 ......,.... Hwlqimtllr'8 Reid Uftb, Npectil:lft S.W., end Of'lce of 
Inspector a..-81 En!po, ... 

These employees may Sl.bnit a written request for a hearing. or WlllV« of a 
hearing, to the Step 1 official (vice presideuts, chief inspector, inspector 

general, or designees) wifW\ 15 <*endar' days of receipt of a letter of 
decision on si adYerse action. A copy is sent by the appeitant to the officral 
takng the ac6on. who forw.wds the fie to the Step 1 official. 

852..233 EKcaptioM 

In cases where a vice president or odlef officer reporting dWectty to the 
postrnaster general (PMG) is the dec:G 1g official. the PMG or desigl iee is the 
sole aippell:ate official These exceptions apply to bod'I 662.231 and 662.232.. 
In cases in the Office of Inspector General where an wta It 1 ispeca 

general or the deputy inlpector general is h! decidi 10 ofticial. the inspecta 
general, or designee, is the iQe appelate official 

e62.2'4 Heartngs 

CS52..241 Action • No HMrtna A9qall did 

If the ~t does not request a hearing. h! Step 1 official determines 
whethertheissuesonappealCS1bedec:idedontherecadlndon~en 

9'bl i!! ·or is by the appellant Ind tTW\llgement. If the iaues on ~ C8n 

be decided on the record Ind on written ablllDiOI •. the Step 1 official d 
issue a final decision letter widWI 21 calel Ids days of receipt of the Step 1 
asipeal If the ~ cannot be judged fairly wilhout a heamo. the Step 1 
official amnges tor a he.mg to be~ as de9ai>ed in 652.242. 

Gl52.242 Acllon ..... Hwtng ......... ~ 
L If the ~t recpi8 a heamg. a~ he8ring ollicer ia assigJled 

by 1he Step 1 ofticilll wilhin 1 o cm ldar dllys of receipt of a request tor 
a hesing. The~ ia held • 900f'I a poeeibArt. but no a.er fm'I 75 
callll Gr dllys from the dlite the he8ring oflicer • . ~.ed. The 
he.mg is ia.ay oonducted m 1he ined•••., °' oflice where h 
appelai rt is located. The hwing officer will provide the s-ties nocice 
of the hesWlg ec::fteclJle a 900f'I • poeeiile but in no ewnt lhal the 
~ receive lea fm'l 14 c:alelldar dllys' nalic:e of the heMng. 

b. Before h he9ring, bolh .,,..lllgelnent Ind the~ .. will advise the 
hwing oftioer of ther choice of I ep W itilliw witJ e 11 e I Ind the 
nan of ther testimony. AJ ~ docunents Ind witness 
i11bmation, not an.dy ~ wil be exc:t.iged betwee11 both 
~ .. directed by the heiring oflioer. 
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c . ConOJct of the hearing is informal but consistent lrill the Ofderty 
presentation of the case. Tes ti 1ioriy is given tnier' oath or affnnation. 
While legal Nies of evidence do not apply. testii 1 ior f'f and evidence are 
held wittWi reasonable botnis of releo.lauc:y. The appelan Sld the 
empk>yer have the right (1 ) to be present at the heamg. (2) to be 
represented, (3) to present evidence and witnesses, and (4) to aoss
examine the other party's witneues. The appelant. if ii a <Uy status. 
and his or her representative, if a postal empk>yee ii a <My status, are 
granted a reasonable 3l1lCX.Wlt of official time to prepare for the hearino. 
The appe8ant may choose self~ 

662.243 ............ Oblg9lon for WltneseM 

Management has an obrigation to make available ~ who are postal 
~and approved by the hearing officer as having~ testmony, 
oo6ess it is admnstratively impractical to do so. In these cases, witnesses 
may be requFed by the heamg officer to answer written questions 01 testrfy 
via a alemative means. 

M2.244 Wafthoun Compeuation 

Postal Service e~loyees are 00f1"4)ef.sated for sry straidrt-time hcus 
spent at the hearing that are part of tiler ~ sched\Aed wortuiay if they 
are ii a cirty status at the time of the hearing. These employees inc:We the 
appellant. the appelai1t's ~tMI. and approved witnes9es.. 
Witnesses are not present at the heariig except when testifying, l.Sliess they 
are also ac:tflg as a representative. Only one Postal SeMce empkJyee acting 
as a represet rtative of the appelbrt wil be COf1"4)ef ISa1ed by the Postal 
Service. 

662..245 Noe•··-·908 Ra.-
The appellant, represet ttative.. and witnesses shall not be Slbject to restraint. 
interfetetic:e, coercion, ciscnnination, OI reprisal 

662.2'46 T,.walpt 

Nonnaly, a court reporter ot other qualified person wil make a written 
trai l9CI ipt of the hearing proceecfa igs. The hes1ng officer wil arrange b the 
trailSOiptjon. The office OI irwtalation ilitiati1g the adYer9e action wil pay all 
costs of the tr81 l9CI iptia L ff 8 written tr8' 19Ci ipt CISWJt be obtMleci because 
of geooi aphic:al remoteness 01 other l.WIUSU8I ~. an exception to 
the proc:ecbes must be authorized in adv...::e by the Step 1 official 

M2.247 AtllarMJ r... 
Attorney fees are not IPJ"" al>le to appeals covered ii 660. 

fS52-25 Post Hearing 

e52..251 ......... Oflcer Action 

The helmQ officer prepaes a popo9ed decimiol1 to iicbte fncfngs of fact 
and a delermi'llltian whehlr the c:t.ge(s) ielare sustaned. The heamg 
officer forwards the propoeed dec:iaion, the trw l9Cfipt of the hearing, and al 
other records regan:ing the appeal '° Ile Step 1 official wilhin 30 ca6ei adar 
days folowing the hearing. 
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652.252 Mii> 1 otlkUI Action 

~ receipt of the hearing officer's proposed decisior 1, the Step 1 official 
r'eYiews it and the cue file to detenrine if the hearing officer's proposed 
decision wil be accepted or rejected. The Step 1 official wil detennine if lhe 
hearing officer's propoeed decision IS ~ed by the fads of the case; is 
in accordance wifl postal regu'8bons or with postal poicy; and. in Office of 
Inspector General cases. complies with Office of Inspector General poicy. If 
the Step 1 official determines the hearing officer's proposed decision is 
incoi mstie. it with the tacts of the case or is not in aoooniance wrth postal 
~ or with postal policy and/or Office of Inspector General policy as 
llJlPlicab'e, the Step 1 official may reject the hearing officer's propo9ed 
decision :.ld issue a mat decision wBch is in acoordanoe wilh the 
aforementioned criteria.. The Step 1 official wil issue a fnal dec:isO 1 h!tter 
either accepting or rejecting the heatng officer's proposed decisD 1 

within 21 calendar days of recetpt of the file. If the hearing offioef"s proposed 
decision is re;ected by the Step 1 official, the fnal decision tetter wi1 provide 
~ for rejectiig of the hearing officer's proposed decision. The 
decision of the Step 1 official is the fnal decision. mld there are no fu-ther 
appeal rights. The fnal decision letter will be tnwmnitted to the employee 
with a copy to the~ office for lSl)' nec:essa y ~ 1tation.. A 
copy of the written lral l90 ipt of the hearing wil be endosed wilh the final 
decisiolL 

652.3 Appeal of Letters of Warning In Ueu of Tlm&-o1f 
Suspensions and/or Time-off SUspensk>ns for omce of 
Inspector General ~ 
The employee may appeal the letter of decisiol 1 in wriUlg within 15 caAendw 
days of receipt. If the employee is assigned to Headquarters or a 
Headquarters field unit or ii in Ile lnspectior 1 Service, or if an ~ vice 
p1esident is Ile deciding official in an action taken, the ~ is directed to 
the vice presides It of Labor Relmicr'5 at the adctess shown in the letter' of 
decaioc L If the ei1ipoyee ii Msigl leCf to the Office of lntipec:tcr Genef8I, the 
request is to be cfrec1Bd to the Npec:tor General. or de9igi iee. • Ile 
~ shown in the letter of dec:isioll L If the ~yee is assigned ID a fM!kt 
i••"-01, the request is dinlctBd to the area tbnan Rescuces maiaoer- at 
the 8'liw lhown in Ile letter of decisicr .. The review of the appeal is bMed 
9C>iefy on the record, and there is no opportu'1ity for the ~ or his or 
her lepieeOI aaw to meet wilh the nmewil lg official The revie..q offic& 
isaJeS a written decision. and h!fe is no b1her right of adl I ii lisb mWe 
appeal 

852..4 other App 8°
1 hie AcUolls 

M2..41 Cowrage 

~in~ 17 Md below .nd Office of liiepec:tcr General Bands A. e. 
sld c ~)'W, regmd of lenglh cl 9eMce. rrwy appeal letters of 
w.ning. einewgency piacement in a noncllty ...._, ald other matters not 
oownd by 662.2 by wq the prooecbes in 662.42 hough 662.44. 
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PCES Level I and EAS-18 and above employees and Office d Inspector 
General Band 1 and above~ have access to these procecbes onty 
to appeal ciscipine n the na1ln of a ~ d w.wTWlg and emergei icy 

placement in a nonduty status. 

e62.42 step A 
~ emp1oyee Of representatrve states the appea1 n writiio to the mmediate 
supervisor within 10 calendar days d leonWlg the ~s cause. The 
e11 "'°yee or ~ has the opportunity to di9cuss the appeal with 
the supeM9or cirng this period. The ~gives a written decision 
within 5 calendar days ~ receipt d appeal If this tirrdi a1 ie is in1>os~ 
becal ise d extenuatino drcumstances. the decision rrust eJCPlajn the 
reason(s) for the deby. 

M2..'43 step B 

A field emii'oyee or rep eset itative m:sy 5'bnit a written appeal to the 
instalation heod withn 7 calendir days after receipt d the Step A decisQ L 

Of the nstala1ion head is the mmediate ~. ~ .-e made to the 
next ~ level of management.) A Headquarters. Headcpwters fiekt ri. 
Inspection Service. or Office of Inspector General~ or r~ 
may appeal wittWl the same tme knits to the next ~ level of 
management (superior to the ~. at rni"linum a mm\8igef or above. 
The appeal must irdde the employee's rwne. title. grade. location. na11re 

d appeal, and basis for appeal Upon ~ of the appeal. the Step B 
official ~ ws the appeal with the en-c>bYee or repr eset dative and 
renders a docisiol 1 n wntng wittW110 calendar days after receipt of the 
appeal Usually this decisiol 1 is final 

852.44 ReW,W 

The ~ or 1epre.entative may request a review of the Step B decism. 
The request of an employee admii isti atM!f)- re9J)Ol ISitlle to the area VJOe 

P1e9idei 1t ii cirected to the .,. tb'rwl Re.uoes tnmlllgef . The request d 
a Headquarters.~ fiekt ri. er.,~, Service~ is 
9er'it to the vice president of Uber Aclariocm. or~ with a copy to the 
Step B offiaat, who b wads fle fie to the revie....W.O official. If the ~ 
is migned to the Office of Ii mpector Genenil. the request for review is to be 
cirectod to the .. ~ ~ °' de9ignee. The req.JeSt is in writing and 
gives mpecific ww why the e114*>7b«1 b eie .es the S., B decisior1 ~ 
be nmewed. The request. mme within 15 aileidlr days trom receipt d the 
Step B deciliol L The reviewWig off.a.I nis*s in writing .ild states the 
<imposition of the ell dotee'• requellt. nw. ........ 

852..5 Alt8rnatlve DlspUte ~Ilion 
The Postal Service ~ the U9e ol fle Mei.1 lllltMt Oillpa Ae9olubon 
(ADA) proc=-s of mecimlial1 to eddrw ei•!Poree 8A)eab ~ to 
nm tbagMtii ig disciSJirwy 8Ctians.. P.til ••lion in mecMbon by an appelai it 
ilYObafy. 
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862-51 Exceptions 
Meciation may not be approp me in cases where the charges invof\'e 
egregious misooncb;t. awninal activity, repeated misooncb:t, Nlbility to 
perbm, and other conduct - de1lenniied by the Poctal Service. or in the 
case of Office of Inspector General employees.. the Office of Inspector 
Genetal. Additionaly, mediation may not be appropiate where fle aiipeal 
COi ICemS issues beyond the control of the Postal SeMce, or in the case of 
Office of Inspector General emPoyees. the Office of lnepedor Genef1ll. IUCh 
as the denial of Worbrs' Compe.ISation benefits, 1etirt111ellt eigibiity 
determinations. and smiiar matters ad;dcated by other agencies. The 
detennnation of whether to grant medaborl in a ps1ic:utar c:ae ia WTflin the 
c:isa tUw I of the Postal Service. OI in fle CMe of Office of Inspector General 
e11tP<>)"eeS. the Office of Inspector General. and• not appee~ 

e52..52 MedtaUon 
Mecialion programs wil be ~ by see offices l.Wlder guideines 
issued by the manager, National EEO Canpiance and Appeals Progrmns. 
Me<iation programs wwll be ~ed by fle Office of~ 
Erilancement at the Office of Inspector General. 

M2..53 MedtaUon for Letters ot w.nng In Ueu ot Time-oft SUspensk>ns 
and/or for 11rM-ott SUspensions 
Ari employee issued a pn:>po9ed letter of warning in lieu of a tim&-off 
~ ISIOl 1, OI a tim&-off Mapel l9ion in Office of Inspector General cases. 
may request mediation as an ahemabve to hlSJher l'1(j1t to respor Id to the 
deeding offiaal as oudned in 661 .64. tf no redlbon is re.c:hed betweeu the 
el 1ip6oyee and the proposing official ... rea4t of the mecialior .. the 
employee may abnit written reepof l9e9 to the proposed letter of w8nWlg in 
ieu of a ~ ~ ISicwl within 10 c:aAendar days of the mediation to fle 
decict.lg official The decidng offiaal wil issue a letter of deciso 1 regardng 
lhe propoeed action in .coonianc:e with 661 .66. The e11iployee may~ 

lhe deciliol 1 pursum1t to 662.3. 

lll52...S4 Mediation for AdvwM Actions 
Ari employee ~ a written notice of proposed adwne action may 
request mociabor1 as an altema1iYe to the trUliol .i written ww:Vor Yerbel 
re9p01.e to the decicii 1g offic:im • outlined in 661. 7 4. If no red Ilion is 
reached between the ei •rP<>7'ee and the Pl cpoai lg offic:imi - • res.a of the 
meciatiuo1, the emPoyee may 9'bnit written ieepof W to the proposed 
8dvefse action wiltWt 10 calendlr ds)'S of the meciliba I to lhe decicii IQ 
official Tho decidl lg officm wil _,., a iener- of deci9ior I f bQJMcirlQ lhe 
propowt ec:tion in llCCOldanc:e wilh ~ The ei1iPoJee mey ~ fle 
dec:t.icM I purwt to the provilians oudinecf in~ which wil be OUlinecf 
inhletter. 
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ee1 Statutory Provisions 

BIS 1.1 Laws Referenced In This Manual 
The laws mentioned in this manual are bted for informab:ln onty. NodWlg in 
this manual constitutes an interpretation or construc:tion of ttle9e laws wt-.::h 
~ be construed as binding the lhted States PostaJ Service or 1he United 
Stales. 

Faibe to mention a stalute does not excuse ariy person from~ wilh 
the statute. 

ee12 Applcatlon to Postal Employees 
In adcition to the stalutes isted in Tide 5. Code of Federal ~tions (Cm). 
Part 2635.901 -902. the folowing statutes and reguJations are ~ to 
al employees in the Postal Service. 

a. Prohibition agailst prosai>ed poitical activities (ride 5, lhted States 
Code (U.S.C.). d>chapter ID al chapter 73. and 18 U.S.C. 602. 603. 
607. and 608). 

b. Prohbibon agar.st apJX>lrltSlQ cw P* a. 1 IOting a ""3tive. or adYocatng 
such an 14>POiiltlue11t or promotion (5 U.S.C. 311°'. 

c. Prohbtion agailst dmoy.tty and stnlang (5 U.S .C. 7311: 
18 U.S.C. 1918). 

d Pl ohi>itiof I against bri>ery, graft, and conflicts of interest 
(18 U.S.C. 201 . 203, 205, 208. lrld 209). 

e. Pt dii:Wtion against acting as the llgefrt for a foreign pmcipal registei ed 
under the f'.ore9l Agents Registration Atct (18 U.S.C. 219). 

f. Pl ohi>iliot 1 against l.S8Jthorized talang or use al doc::umenD rebting to 
dllima ~ (X by Ile goyemnent (18 u.s.c. 285). 

~ ProhDtia.1 aoanst postal ell~ bec::onWlg imetested '" any 
c::outract tor c:srying fle mail (18 U.S.C. 440). 

h. Protmilion agamt cxurtetfeCino and forging ~- isportatioi requests 
(18 u.s.c. ~-

i Pldibtion agU\st deprivation al emplo)ment (X other benefit for 
poliliclll activity (18 u.s.c. 601). 

}. Pl ohi>iliot I mgaiist 

(1) fmbezztement of~~ money OI ptoperty (18 U.S.C. &41). 

(2) Flliling to acccurt for ptiic mc.ney (18 U.S.C. 843).. 

(3) fmbezztement of money or property al arl04her penan in 1he 
pc 11~11ion al ... ~ by rwan al hil or her ei1iPoJment 

(18 U.S.C. 641). 

k. Plcihi>ition IQUwt 
(1) ~ of classrfied infonna1icw I (18 U.$.C. 798). 

(2) Oilcloeure of c:o11fde11tilil irllorTMliol1 (18 U.S.C. 1905}. 
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Prohibition against fraud or false statements in a goYerrment matter 
(18 u .s.c. 1001). 

Prohi>ition aganst participation in lottety enterprises (18 U.S.C. 1303). 

Prohibition agant carriage of ma.i contrary k> bw (18 U.S.C. 1693). 

Prohibition aigaRst desertiof1 of ma.i (18 U.S.C. 1700). 

Prohibition against obstruction of ca1espocdefice (18 U.S.C. 1702). 

Prohibition agaiist delay or destruction of mail or newspapers (18 
U.S.C. 1703). 
Prohibition against theft°' property (18 u .s .c . 11on. 
Prohibition against theft of mail (18 U.S.C. 1709). 

Prohibition against theft of newspapers (18 U.S.C. 1710). 

Prohibiticx 1 against misapp op iation of Postal SeMce Ulds (18 U.S. C . 
1711). 

Prohibition agaiist falsification of postal reti.ms (18 U.S.C. 1n2). 

Prohibition aoanst improper issuance of money orders (18 U.S.C. 
1713}. 

Prohibition aganst misuse of the franlmo privilege (18 U.S.C. 1719). 

Prohibition agaiist the l.SllawfU sale a pledge of stamps (18 U.S.C. 
1721). 

Prohibition agaiist lrirwful colectio11 of postage (18 U.S.C. 1726). 

Prohibition agaiist improper approval of bond or sureties (18 U.S.C. 
1732). 

Prohibition aganst lobbying with appopiated Mids (18 u .s.c. 1913). 

Prohibition ~ Ile u.e of deceit in an exanination or personnet 
action in comedion with government~ (18 U.S.C. 1917). 

ad ProhDlion agant mutiating or destroyng a r:xbic record 
(18 U.S.C. 2071). 

ae.. Prohibition against ci9cbue of ists of nmnes and .ctdlesses 
(39 u.s.c. 412). 

9 . Prohbibon ~ making or receiving poitical recommendations far 
...,...,lment or ptomotion (39 U.S.C. 1002). 

11g. Prdli>ition llg8inst receipt of t.narthorized tees (39 U.S.C. 1~ 

.n. rohtitioo ag9wt openng Fnt-Oass Mai9 (39 U.S.C. 3623). 

Iii Oath of office recpred for al postal ~ (39 U.S.C. 1011 ). 
Ii- Princy Act of 1974 (5 U.S.C. S62a). 

em Federal Standa'ds of Ethical Conduct 

ell2.1 Publcalton 
To~ lhlt fN«Y citizen'*' have ~ calo'ido ice in the intf9fy of 
hi fedenll gcwei11111111ilt, e.d'I federal ~ incbtng each posbl 
eo1iployee, must retped ~ _,.,.,, to the principles ol ethical oonduct set 
bth ins cm 2635, s cm 1001 , ~ 39 cm 447. 

Nola: The Code ol FedtNaJ AviMbotrs CS! be .C-: E l9'J d at~ 
wtWW.apoecoms.pa!lclrf. 
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«162 .. 11 Ethics Advtce 
~ who have questions about the 11R*=atiot1 of the e1hics 
~to particutar ~ shot.4d seek advice from an agency ethics 
official Di~ action for viob1ing these reg&.Utions wil not be taken 
against an ~ who has et igaged in conduct in good fai1h refBloe 
upon the advice d an agency ethics official. provided that the employee has 

made "" <isdoetn of all relevant ciramstances in seeblg such advice. 
Disdosures m.de br • ...... ,,_ to• 8geltcy ethics oflic:iml me not 
prolected br the atiome, c:ienl priril11 ge kl agency ethics official is 
required by 28 U .. S .. C .. 535 to report q i1bma1ion he or she reoetves 
rebUlg to a violation of the crimi'\81code(ride18 U .. S .. C.) .. 

«162 .. 12 Ethics Ofndafs 

~ who wish to obtain ethics advice in accadance with 662 .. 11 
above rrust obtain that advice from one d the folowing agency ethics 
officials or their designees: the Postal SeMoe general cxx.nset, the chiet 
COU'\Sel for ethics and federal~ the managing ~for the 
civil practice section. or the managing CCUl9Cf for each fiejd legal office. 
Inspection Service employees may also seek routine ethics advice from the 
Inspector in Charge. Office of Counsel or designee .. Office d Inspector 
General employees may also seek routne ethics advice from the Office of 
Inspector Genetal eot.nSef or designee. 

662-2 Alanclal Olscloswe 
CertUi federal and postal empbyees ..-e ~ by law to disclo9e their 
perso1 ial finalm interests in ader to ensn ca ifidet ice in the integrity of 
the federal goveilinent The federal regiilabcns regsdi11g fii.ancial 
ci9cb!ue are set forft in 5 CfR 2634 .. Specific instructions regarding the 
financial <isdos.re requirements d postal ~ are contUled in 
Management fnsbuc:tion R-66<>-97-1 , finaJC:iltl ~ Report 
ProceciJtes for the U.S. Pmtsl Setva. January 30, 1997 .. 

ee3 Participation ln Political and Community Act:Mties 

e83..1 Polltlcal ACUVIUes 

esl. 1 t O.•al 
esl .. 11 1 ElllPO!i W hcliided 

~ fle excepbons noted in s-t 663.112, Postal Service employees are 
d>iect at al times to 1ead0ii• on 1tS pmticipation in polibcal actMties 
wder the Hatch Act. (5 u.s.c .. ab:hapter. of chapter 73. and 
18 u.s.c. 602. 603. Sld 607) Sld relaled regijal:ions.. 

es3. 112 Empla') ... FJlll*eded 

Poa1al employees .tlO me employed on m ~or occasioi .- basis 
(e.g.. eiiiperts Sld ~ "~ n.nl carriers, or h>9e an a 
per-dem ~. and h:lee ernPoyee9 who me~ without 
compe11Sation or on a when-ecttdf a1'*'7ed bas ..-e ~to the 
res' ictiol • met rliol ll!d in 663..111 onty while in si active duty status and onty 
kJr the entire 24 hours d a day of lldllaJ QI~ Notwithstmdng thil 
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paragraph. ~time ~ees in a leave status and pst-tme emp6ovees 
are fuly sub;ect to the resbicbons ol 663.111. 

e83. 113 NcMipmtiNn otlC9 

Art employee may seek, accept, or hold a llCJI ~ 1 federal, state,. or loc8' 
office sub;ect to the pnwisiol • of thil Code and this 9edion. A~ 
office is one filed • a resul of a llCJI ip8l1isaw 1 dec6on. A llCJI ipartisar 1 e6ec1ion 
is an e6ectiorl in which none of the anidates to be nomirmed or elected 
repesent a political party whose c:ancfdates for piesidential elector recietved 
votes in the last precedng ~ ~ to meet pt'eslldencial ~ors. 

083.114 Emploree R11pm.._, 

~ Art~ who wishes to seek. accept. or hold a 
nonpartisan federal state, Ot local office ii I espoi ISi>le for asc:er"tai ~ 

L Whether the office is ncq:>al1isan wifWl the defnba I in~-

b. Whether federal, state, or local law permits a Postal Service ~ 
to --. accept. or hold the partjajar office. 

c. Whether the duties ol the office would l'MUt ii a oonlict Wlttl Postal 
Service~ 

d. Whether the di9charge of the c1rties of Ile office wWd interfere with 
the acceptable perfornwice of Postal Serw:e ~ or would 11terlere 
with the acceptable performai .c::e by other Postal SeMc:e e11 ~ ol 
ther reepectiye <Uies. ~ may wk adwice from one of the 
agency ethics officials bted in 662.. 12 or from the Office ol Special 
Counael (OSC) in mablO these ~e111iidio as. The acM9ofy 9eMoe of 
the OSC can be reached Id (~ 854-2824. 

083. 115 Pr........, A8l*wt Contlct 

Art employee is encouraged to seett advice from one ol the agency ethics 
officials isted ll §§2J.Z OI from fle 0SC before taking alTy action to 9eek, 
accept. or hold a tederal. state. or loc.i oflice. I the employee assunes the 
cUies of thil ~ office and they intettere wilh the proper ci9c:harge of 
postal dubes. either by that inchidaal or by at. poAll ~~ then the 
~holding the~ dice mumt be lldv'9ed by a ll.4)elior to 
ei11iima the irterfei ei 1c:e.. Thi9 <*\be~ either by resagnabc:>n 
from the llCJI ~ oftice or eome other appropriate mamer. If the empioyee 
fails, rn..es, or neglocts to comply wi1t'1 f\il .tYice and the i lllerleiei ice 

continuea, that ncivicbll wil be d>;ect to di9c:ip(I•., Pl oceec:inga. 

e63. 11e c.opBs1WhleonU.. 

~ of\er tt*l poa11Mttis, "*1ct •••-oers. or 9Cts1g 
postrnann in a sa&.y level of EAS-25 er higher, may be grW1led permmion 
to can1)8ign for a ful-time state or local noripm'tiw1 ofice whie on ....., 
lea¥e or on aulhorized lea¥e wilhout pey cbWtg the ca 11P9igr 1 when: 

L The aileria in 883.11411 and 883.114b a'e met. 

b. The vice Pl~" ol,,,.,,. Opeatiol• detennines hit the ~·· 
posb11 iespor..._ se being concb:ted in a urib- liwy nwnw 
and that the abeei iCe of the el I ipio,ee cbWlg the ca 11P9igr I period wil 
not dilrupt ht opeeatio11 of the W:iity where the penon is ~ 
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Note: Requests must be St.bTVtted tMiugl'I the postmaster or od'lef 
instaJlation head to the vice Pl esideot of Area Operations. An employee 
who IS ejected and takes such 8 ~time office may either be ~ 
from the Postal Service or granted leave wib>ut pcry. 

A postmaster in salary level EAS-25 or hqler, a district mmaoer. or an 
acting postmaster in salary level EAS-25 or hqlO', may not be authorized to 
take annual leave or le8Ye without pay for the pupose of ~ for a 
~time state or local nonpar1isan office.. 

MJ. 12 Ad<ltlonaJ Prohll:JUed Poltlcal Acttvmes 
In addition to the "'5trictions on poitx:al ac:tMbes referred to in 663.. 111 , an 
Cll~maynot 

a. OisPay a~ picti.re or sticKer on property owned or lea9ed by the 
Postal Service. The ~is not forbidden. however, fn:m 
<isplaying a pdure, ilcbing a penana.ly alt~ picUe of a 
poitical figure, in an office or place of wen if it cxd:aia no~ in 
the nahre of poitical call~ 

b. Wear a po6ticaJ badge or button whie in uniform or whie on dity. 

c. Display a poitical picUe or stJC:ker on a pnvate YdUcte whie um 
vehicle is beflg used for official pwposes.. 

ee.3.13 1nvesuoa11on and Enforcement 
The indepeudent Office of Speaal Colnlel irwestii>ates llllegafions of 
poitical aciMty 1r1 v10lation of the Hatch Ad by Postal Sertice empbyees. 
The Merit Systems Protection Board adj.d"IClltes 9UCh alegmicli as. 

883..2 Comnultty Affairs 

883.21 General 

An employee IS pet 11 itted to participate in cormuWty affairs ID the extent 
consastent with the proper perfomun:e c:l poml cilties and in ~ice 
wilh mpslic.tlie laws and ~ NodWig in this section preyents ... 

en1)loyoe from aerving as an official of a reigio&a. fnmnai, or c:MI 
nanpoitaJ organizalion that is a.tppOrted by clll!S or oonrhdicns ~ its 
own mei1ibent, or from~ in the~ actM1ies of a civic. 
oomn..nty, 80a8.1, labor, profeaianal. or 04her s.nilar' a gar 11ZA11a1 in hil or 
her personal c:apecity. 

883..3 Nonpm1Jdpatlon In Segregated Meetings 

883.31 ProNbttion AQ1111nst P•tldpdoft 
Postal officms may not~ ii ca**ei 11Ces or ll)e8lt hebe adences 
where S1fY racill or e1tric group or mei111ben c:l either .ex have been 
pwpoeely eegregated or excli ded from the meeling.. fn:m Slf'/ c:l the 
t.c ift e1, ~ the coc llferet 1ee. or from membel 9hlp in the gnq>.. When 
requests to IS>Mk or s-ticiPllle me reoeiwed under circummnces where 
ci9c:li1ii •tion may be practiced. the irwhd ofticitl ~ ~ - to the 
practices of the group before ec:c>eJ)C•oce. 
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663.32 ProNblUon AQab1st Sponsorship 
The Posa.I Service may not tpOOSOr. support. OI firWlC:ialy assist. directty or 
iidredty, any eo11feteoce. convention. or meeting heid where~ 
se segregated 0t ar-e treamd ~ on the baSIS of prohbted 
discrWnflation. 

e63.33 Exceptions 
If the Postal Serw:e civil rights program wil be better served by pe1111ttii 1g an 
except>on to this pofecy in a particuls case. the i.ee manager ol Hl.man 
Rescuces must be advised pn« to mamo any c:anmitments and requested 
to provide a confirmation ol a waivef of the policy "' 663.31 . 

e&4 Bribery, Undue Influence, or Coercion 
An ~ must report inwneciatefy ID the Office of Inspector General: 

a Any l'IStalCe in which a pef90f'I eifler within 01 outside the Pos1al 
Serw:e uses 01 attempts to use bfi>efy, tnile influence. or coercioc 1 
to irdJce 0t attempt to induce the employee to act or neo'ec;t to act in 

regard to offiaal respo11Si:>iibes. 

b. Any information that ca.es the emp6oyee to beifNe that ttlefe has 
been a viabibofl of a federal criminal statute 01 wry law or regi Ubon 
cirectty Of I dredty f'eb1ed to the responsibiity of the Postal Semc:e.. 

Note: A copy ol the report must be 9ef'lt in a sealed envelope cleerty 
marked •Restricted lnformat>on-To Be Opened by the Addresw Only.• 
ID this address: 

US POSTAL SERVICE 
OFF1CE OF INSPECTOR GeEJW. 
HOTUE 
1735 N LYMll ST 10TH Fl 
AR.WGTON VA 22209-2020 

08!5 Postal Servtce Standards of Conduct 

ms.1 O.WC.I Expectations 

08!5. 11 l..oyafty 

E:nll>io7w .a e>cpecled to be loylll to the l.hted Stales gova1111dll Ind 
L4)hold h poiciee mld ~of the Poml Service. 

ea!S.12 Perfonnance ol PlMc Duties 
~)JW .a e~ to 9d'Wt on jl6ies mld to .ct •will e 11 e 1 when 
... I I IOI IOd by of6c:illl 90U'CeS. 

865. 13 Dlldw'Qe of Duties 
Employees .a e>cpected to c'9dwge their aaigned duties OOl l90iel ICioulfy 
Ind effectMly. 

08!5. 14 Repoftlng YlolaUDI• 
.......... ol vioWioi • of postal laws by poml ei1'*1yees. ~ ,,,. 

1heft. must be reported i I I I oeciatefy to the Office of Npectcr Gener1ll 
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ee!S. 15 C>bedence to Orders 
~must obey the nsWctions of thew supeMaors. tt ... emp1oyoe 
has reason to question the preptiety of a ~s order, the indMdual 
must nevertheless carry out the order and may 11'1'1me<iatefy file 8 protest r. 
writing to the official n ~ of the ilstalation Of may appeal though 
official chamels. 

ee!S. HI Behavior and Penonal Habtts 
Employees are ellpecied to oonciK:t themsd..es ~ and outside of 
worttng hours n a manner that reflects favorably upon the Postal Service. 
Although it is not the po6icy of the Postal Service to ntetfere with the pnva~ 
iYes of ell ~yees, it does require flat postal ~yees be honest, raable.. 
trulltwof1hy, couteous. and of good character and reputation.. The Federal 
SUndards of E1hic:al Conduct referenced r. 662.1 al9o oontar. ~ 
goyenq the off-duty behavt0r ol postal employees.. ~yees must not 
engage n c:rmnal, cfishcnest, notcriou9fy ci9glac:ef\j, immonil. °'other 
ooncb:t preiucicial to the Pasta Service. Conviction for a violation ol llfl)' 
c:riminaJ statute may be gromds for chaplil 1111 y action against an es1~ 
indKing removal of the ~. in adc:ition to Bl'rf other penalty mpoeed 
pursuan to statute. ~yees are expected to rnaaitm hannonious 
wcrtmg rSationships and not to do anythino that woukt contlilute to an 
~ wat<ng envronment 

e65. 11 Reporting ReqW'emenb for Sex Offenders 

885.2 

Ari e11rpfioyee who is ~ by the law of Bl'rf ~ to register as a 
:teX offender mu1t report r. wnti'lg that he or she is 9Lbject to the 
~asfolows: 

a. Any e11rpfioyee who i9 not.,.. Alea or Headqi aarters ~ must 
make ,_ report to the Oislrict Manager of 1-Unan Re9cnces; Area 
employees mum make their report to their Ina Manager of tbnan 
Ae.owcea: and~~ must inMe their repcwt to the 
He.dquaten Manager, Ccrponde ~.iel 

b. Ari~ who fnt 1egistel1 as a sex offender on or lhef 
May 24, 2007, must make ttjs report to management wittwl 10 
caJendar days after the ~ first registers as a sex offender. 

c. "" ell .po,_, who registei ed ... 9eX offef der Ill llfl)' .me beb-e 
May 24, 2007, must malce this report to,,,.~ no llller ttW'I 
.b'94, 2007. 

d. tf, afts nWQng hia OI her first repos1 to mer illlgell lel It. the d l'*'7eE1 is 
~to regiller' as a 9eX uo1eider in a dif'.aatt ~ .. or to 
regiDr ~ bec:w the ell~)'Oe ... c:onmitted ... adcbol ... 
often9e, the ell~ mu9t norm mmiagemerit wilhir'l 10 calends days..,._., 16gia&ing. 

ee5.21 lncomplHt .... ~· 
It i9 a criminll ect for~ who hM t8ker\ charge of Sl'Y mai to quit 
vobariy or deeert the mai before rnalang proper <ilpoeito 1 of the mlil 
according to 18 U.S.C. 1700. 

Decent>er 2012 m 
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eeo.22 Unottlcial ReconvnendaUons 
~must not recon111e11d or suggest the~ of any peBOn 

offemg services as a conMlltant. ageN. attorney. expediter, or the ike. for 
the ~ of asaistiig ii any negotiation. transaction, or other business 
with the Postal Service 16liess ~ to do so as port of their official duties. 

eei5.23 Dtsa1mfnatlon 
~ acting ii an officilll capecity must not directly or indiredfy 
authorize. permit. or pm1icipate ii SlY action. event. or COU'9e of conduct 
that stbjects any person to discrimnation. or resJb ii any person being 
dlsc:ri'ninated against on the basis of race. color, reigion, .ex. naDonal ongii, 
age ("40+~ physical or mental cisab9ty. nw1tal or parental status. 9elU8 
otietltabal. or any other llOfmeril factor. or that St.b;ec1s any per30n to 
repris3J for prior nvolvement ii EEO activity. 

eei5.24 Vlolent and/or Threat..mg Beh8Vlor 

The Postal Setvice is committed to the principle flat al ~yees have a 
basic right to a safe and tunane WOftcing etNi011oe:nt. In order to ensure 
this right. it is Ile ~ poicy of the Poml Service flat there must be 
no tolerance of vdenc:e or threats of violence by styOne at any ~ of the 
Postal SeMce. Simiarty. there rrust be no toleia1Ce of harassment. 
i1ti11.oat»on. threats, or~ by ll1)'Qfle at SlY level. Violation of this 
poicy may resUt ii ~ action. nctuding remoYal from the Postal 
Service. 

865.25 lleoal Drug Sale. Use, or PossessM>n 
The Pos1al Service wil not tolende the sale. pocse ssion. or U9e of ilegal 
drugs, or the .__, of legal druga whie on duty or on postal premees. 

~ b6'd to be etigaged in these .aMties IW'e stbject to~. 
ilclxing removal rd/or ainWlal prosecution where appropriate. 

9156.29 1ntoxaUna Be\• eoes 
Eu¥>1oyees lnUlll not ctink beer. ---. or other inloxicabng be...~ wf'lie 
on cMy; begin work or reiUn to ~ into•ic•oct or dmt in1Dxlcablg 
bevenioes ii • ~ pi9ce whie in riorm. ~ the postmaster general 
~ aulttoiizm an e~1 fCI ~ 1r1 official rec:epbor~. 
flj I ;plo)w must not hwe or bring STY cu lbiii oer of beer. wine. OI ofw 
iitoxicating ~erage into STY Po.QI 5eMce t.ciity OI p1emi9es. whether OI 

not the C:UltlliMW hM been opened. fn1>'oyees bnj to be ~ this 
poicy may be ~ to ci9c:islil• 'I action. 

ea5.27 Glmblng 

~yea mult not~ in STY o-nibi111g ectiriy while on~ or 
whie on popmty owned or lewd by the Po.QI SeMce or the Urited 
Stama. Thia p1chtitia 1 R:btes the uperllliol 1 of Sf'/ gambfng dew::e, 
~ a g1me for money or prcperty, or 9elling or pwdwaii 1g • 

nuri>ers lip or ticbt. 
Nolie 1l9 w:tiOf'I dam not prolti P91tii 4A11iow I in actMtiee spec:&d 
here if pmtic it Wion ia nee e 11 ·aaed by an emPc>tee'• law e lk»cement 
cUie9. or l pstic .,_,; 11 ii in ea:udll11Ce wilh Executive Order No. 
10927, relating to agency-1ppnwed auicibillitM-. or in *Xl0ida11ce wif'I 
the Rai~ Act. wher'I ~owed by poellll •••iaoemetll. 
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e&s..3 Cooperation In lnvesUgatJons 
~ must coopenlle in any postal irwestigatja 1. incbing Office of 
Inspector General inYesbg:lbons. 

e&s.4 Attendance 

ee.5.41 ~nt of Regular Attendance 

~ate required to be regulM in attendance. Faikre to be "9Jlar in 

attendance may resUt 1n disciplinary action. incUfing removal from the 
Postal SeMce. 

ee.5.42 Absence Without Pennlsslon 

~ who fai to report for duty on 9ChecUed days. iicb:filg 
Sab.niaya. Smdays, int hoidays. are coi isidered llbeer1t wilhout leave 
except in cues where actual emeigenaes prevenl them from obtulng 
penniaion n advance. In emei gei iaes. the a.pet vi9or or proper oflic:m must 
be notified of !he inabiity to repof1 as 9000 • pciaiiole. Sabsf.."ta y 
eYidenoe of the emergei 1ey must be Unished tater. Iv! ~ who • 
absent without permission Of who fais to provide saiisfactofy evidence that 
an actual emergei ICY emted wil be placed in a ~status tor the penod 
of such ab9ence. The ab9ence may be the bmis tor ci9ciplNry adJon. 
However. once the employee provides 11 • iaoernent with nObce of fle need 
for leave in accotdan:e wilh Family Medcal leaYe Ad. ~ time 
frames, and the ab9enoe IS determined to be FMl.A protected, the employer 
must chanoo the AWOL to approved FMLA-LWOP. and~ the AWOl 
status from the record. 

ee5.43 T•cllten 
lv'ff ~ failing to repof1 ... Of her 9Chedljed time in rstala1K>ns 
where tme recaden in not used is wusideted Drdy. Tac:iild&S in 
installations equipped with time reca den is deMed as any deYtaJion from 
8ChecUe.. 

ee5.44 Fllllslftcatlon In Recording Time 
Aeoordi ig the tme for lnOlher ~ c:anstiUes WK:atD 1 of a report. 

kty ~ knowWlgiy irwoMld ll such a prooedLre IS at>;ect to removal 
or ottw ~. Fan of a ~ vi9ol to repof1 known late snvaAs IS 

leg9lded - Wldai Slg ,..,ficalioeL The9e pqctjces may also ~ ll 
aiminal prosecution. 

885.5 Amisl*'g Addreu 
&ipoyeee mulll keep the i a' ' s· :w1 he9d i Dttted of,_. a.nent mMing 
9l*il e 11 e I Any cfwlge in mMing ~a.es must be repol1ed to fle 
nt' tioi1 heed on PS Form 1218, ~·s anent~ Adchss. 
hough "Se1 SeMoe" on bl Postal Service BlJe Page, or~ USPS 
llPPf'O¥ed methodil inducing AJ.c.rAM 

965.8 ~Action 
Postal officials may taJie app up e dKipii •" meaurea to c:onec:t 
vioWions of "° l""9 M6ms refemd to in 666. 
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ee& Prohibited Personnel Practices 

eee.1 Restrtctlons 

eee. 11 Applcabltty of RestrtcUons 

The following restrictions apply to any Postal Service emplcJ¥ee who has 
authority to take. drect oChen to take. recommec d. or 8"lf'OVe rry 
per9a11 ~ action with respeC1 to any emp6oyee, eigible, or applicant. 

ee&.12 Prohibited Dtscrtmlnatlon 
The folowing provisions apply: 

a. Poitical Affrliabon. No discriminabon may be exercieed, tnetened. or 
promised by any person or in favor of any~. eligible. or 
applicant because of poitical affiiabon except as may be authonzed or 
requRd by law. 

b. lncividual Status. No person may be ci9c:rinWlated ao-m because of 
race. color, reioion. sex. age (40+). national onciWl. cisablity, reprisal 
based on protected activity, marital 01 ~ sUilus, or sexual 
orientation in c:onneciJOr I with exarTW\alion, appointment. 
reappointment. reinstatement, reernp6oyment, promotion, transfer. 
demotion, removal. or retiremert. 

c. CondJct That Does Not Advetsely /""8Cf Perfotmattce.. No per90l'I 

may be <i9c::rmnated tor or against on the basis of concLct that does 
not adver'9ely inipect that penon's perlonnance 01 the perionnanoe of 
oChe1s. In determinng sUtabity or hleSS of that person. any 
conviction for any crime l.llder the laws of 9l'ff state. 1he District of 
~ or ol the United States may be taken into ac::cn.nt.. 

eee. 13 Nepotism 

See provision ~ to nepotism in Halldbook B.-312. &rpoyment llt1d 
Pilcement. 

W.14 lrnpf'oper Empeoyment and Aacement Practices 

0eoertUy or wilUy obstruC'mg OI ~ the prospects of rry per90l'I 

COllipeting for a ~ by granblg a pl Mei iCe OI advwttage not 
aJlthOlimd by law, l'\'e. or reguiOon (~ defining the 9Cope OI mminef 

ol eo11iptitiliot1 or the requirements tor a po9ilian), or by~ anyone to 
wilhdraw from campetitior I tor 8 poeilior\ is prohibCed. 

w.15 Improper Recon..,.mtlolas 
Soic:itng or ca 19iderTig rry reca 1111e1 ict.tD • or ...., ,..,. il oral or wrinen, 
wilh respect to rry ~ who requests or is lftier eo1 llidttMiGw1 tor rry 
perml 1 lel ection is prohi>ited, ~ such ieootl I I Id dafui 1 or stab lkft is 
bmecl on "8 penam knowledge or records of the per-.on fui1 ishiig it ~ 
OOl ldists ot: 
a. An evMlation of lhe wen~ abity, ..,c:ittde, or generml 

quaification ol such indMcbl 

b. An~ of the chaiacter, loply, or •jlM>iity ol such ~ 
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tiee.1& Coercion "' Poltical ActJvtty 
Coercion of the political activity of any petSOn fn:Utng the pnMding of any 
poitical conrilution or service), or the taking of any action as a reprisal for 
the refusal of any peraon to engage in such poitical activity, is i:rohbted. 

w . 11 Repnsal for Exercising Appeal Righb 
T akng or failng to take any personMf action as a reprisal for the exerci9e of 
any appeal right ~ed by a law. rule. or ~taboo is prolibted. 

eea.1e Reprtsal for Release of Information 
No one may take °' fU to take a personnel llCtion. or ttweaten to do 90, with 
retipeet to 9l'J'/ en~ or applicai 1t for employment becai *'the ~ 
or llJIPicalt ciecloees 111bm11tio11 that he or she beieves evideuces: 
a. A vdabon of any law, IUe. or regulation. or 

b. A~ waste of foods. gross rramanagement. an abuse of auhority, 
or a~ and speafic danger to ~health or safety. 

Oi&doslR of information that is specificaly prettied by law does not cary 
the protection desai>ed above. However, no ciscloswe ~ a. and b . 
.txJVe is i:rohi>ited by law if made to the ln9pector General of the Postal 
Service. There can be no repisal for dildoslRS to the Ii ispector General 
lDess the ~ was nl8de CK the informa1ion discloeec:J widl the 
knowledge that it was fal9e or widl ~ ci9regard for its trulh or falsCy. 

w..2 Remedies 

eee..21 Oetw1ll 

Oepeidilig M the status of the employee ~ and the action taken 
IQlirwt him or her, ~ thlt one or more of the restndJOnS in 666.1 
haYe been violaled may be brought ttwoudi the icllowing appeal procecbes. 

eea.22 Equal Eniploylnent Opportunity Complaint Procedlns 
kry employee or applicant nwy fie a oornp6Ult ~ ci9c:rimnaticn bwd 
M n10e. cdor. religion. sell. llge l40+), national orign. cisatmty, or aleoSlg 
repisal bMed on protected EEO ac:tMty wi1tw1 45 davs of the event beieYed 
to be cimcri11i11tory. For detlliJs. see ~ 133, What You Need to 
Know About EEO. 

w.23 AdWf'M Action - • •• '°the Mertt Systems Protection Bowd 
M ei1~ ~for vetm' Piefetwoc:e .nd certain other 
nailbaglliliig ri empoyees with one yw of curent contnJous service in 
the ame or....., poeiticrl may~ removals. redJctions in grade or 
i:-y, -..pei-.• of more ltm1 14 ~or bbq. of 30 deys or less. The 
~must be rwio to the Merit~,. Pn:itedian eo.d ~ wilhi"I 
30 days of ..., effective dlte of the llCtion. p, etetef ICe eigi>le en-c*>,ees may., lllP89I recb:6on-tn-bce ~ llCtiona '° the MSPB.. 

w.2'4 OtiftmK:e Procedw99 

°"*3vees covered by a collective baiP.liio agreement n-.y fie ~.ices 
legMciJIQ -0-. hous, llid ~ COi dtD• in accadance witl the 
provillioiis of h llPPkable agreement. Nalbagm li1g ri ~eee at 
~ 17 .nd below may uae the procedure in B.M 662.4 to appeal matters 
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other 1han suspet asions or ad¥erse actions. Noc ibargaining int empk>)ees ar 
EAS-18 and above may i.-e these procecbes to appeal letter.s ol waming 
sld emer get ICY placement in a nonWty status. 

W.2S NonbargalMlg Unit Appeals Procedl.res 

Non-probationary e11 ~ not d>ject to the provisions of a colective 
bwgaining agreement may appeal removals. recb:tions in grade or pay. and 
~ • or btoughs of 30 days or less l.Slder the provislOflS ol Part 
662.2.. l...etten ol wmning in lieu ol time-off SU9penSions may be appealed 
1-nder 1he provisions contained in Part~-

tle6.2e other Appeal Procedl.res for Prohibited Persomel Practices 

Alegations of violations of the proviUons of 666 that cannot be brought 
through any o1her prooeci.re may be sent to the fellowing address: 

VICE PRESGHT LABOR RELATlCWS 
UNITED STATES POSTAL SERVtCE 
475 L'ENFAHT PlZ SW 
WASHINGTON DC 202e0-4100 

Compla.iits filed with the vice PR'Sident must be in wrilSlo and nwde as 
much specific infonnation on the aleged violation as possible The c:omp&aint 
i9 referred to the proper official. Allegations of violations of law are refem:d to 
ht lnspeci01 Service std/Oil the Office ol lntpector General The 
compbnant wil be i OOrmed in writSlg of the disposition of the comptainl 

w.3 Whlstlebk>wer Protecuon 
MS.31 Alegatxx IS of repnsal fur 1he release of inbmation as set far1h in fl.M 666.. 18. 

raised by any Postal SeMoe ~ ~be awliewd to: 

UNITED STATES POSTAL SERVtCE OFACE OF 
NSPECTOR GENBW. HOruNE 
1735 N LYNN ST 
~ON VA 222C»-2005 

Alegatioi• al reprisal 1eceiwd from Office of •aspectDf General er1iployees 
~ be referred to an out:lide Oig8i iimtiol1 OI inchdJai b imestigabon. In 
9lJCh ..unces. the outside OiplizabOl 1 Oil individual will act in pboce ol the 
Office of • mpectOI General. mld the Office of Inspector General will ad in 
place of Postal Service nw iagernent. repding the appicam 1 of the 
procecbes 9et b1h in this 9eCtion. 

eelS-32 ~ ~ ol the .... i ... the Ofioe of ln9pec:tor General~ cadJct. 
pteil1il *Y review ol the mlegllbana. If the Office ol lnspecior General 
detet11ilies that the llegifi••..,.... b1het review, . ques6omase may 
be ~ to the 0011.p.i •II hit mull be conipleted mld reuned to the 
Office of hspector Genenl wilhin 30 Clllends days. The Office of Inspector 
General will review the COi~ questiomaire to deter11iloe whed'ier it will 
Swatiuate ht ~i •• Oil decine b1her lldiof\. 

If the Office of lnlipecb Gener.I dac:ii IM to review alegalicll IS OI termNtes 
an m e1'"1)86•1, it._. pnipse mld ll•••it to the~ a~ 
slatement notifying the COi ...... of: 

a. tta decimi0i1 not to review .ileolitic>t• or to amiuate an iwMbglltioii; 

mld. 
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b. The reasons for dedini 1g to review alegations or for temW\ating an 
inYestigabon. 

eee.33 In adcition to investigations of alegabol is abnitted to the Office of 
Inspector General ooder ElM 666.31 , the Offi:e of Inspector General may, in 
the abeenoe cl an alegation. concb:I an ~01 for the pwpose of 
detemiining whether there are reasoi llllt>le grOU1ds to beieve that reprisal for 
ciscloec res protected by B..M 666, 18 has ooaned.. 

eee.J.4 The Office of Inspector General may r«:omme1 id to the Vtce President. Labor 
Rebbons. for purposes of B..M 666.3, a stay of any pendino peno1 w ICI action 
l61ti the concUion of the investigatJon and the issualCe of a report if the 
Office of Inspector General detemW ies flat there are reasonable ~ to 
believe that the per9a11 lel action wa taken. as a resAt of a release of 
information as set forth in B.M 666. 18. The Office of Inspector General stl3I 
provide to the Vice President, l.Jlbor Relations. an interim report ex?aining 
the nabR of the alegations of repwsal and the reasons supportjng the Office 
of Inspector General's recommendation that a stay should be ~ 

eee.341 The Vtce President. l..JJba Reiabons. « destgnee, shall, Within three ~ 
days of the ~ order the stay l.nless twshe determi1CS that. ~ the 
facts and circLmStances involved, IUCh a stay we.Ad be inappropriate. 

eee.J.42 A stay shal not be for a period in excess rl 120 calendar days fran the date 
ganted and it may be tennnatod by the Vtce Presidettt. Labor Rebtions at 
any tme. 

W .343 Wlen the Vice Presadent, Labor Relatiol is, or des9lee. does not order the 
stay, helshe shall advi9e the Office of Inspector General of his/her decision 
within three businea days of ht receipt cl the request tor a stay. 

W .344 ~ the Vtce President. Labor Relarions does not order a stay. or where a 
stay has been ordered and it is • De(Jat1fy terminated by the Vioe 
Preside! 1t, labor Rellitior-. the Otioe of k llpedor Genenl may request that 
a Postal Service Adi 1 it oistl ative Law Judge order a stay of a persomef action 
for a period of 45 days from the date grned. 

a. A stay wil be grned if fle Mi• lis•miwe Law Judge finds that there 
are fe&90I ~ ~ to beie¥e ltlllt a pei 9Clf 1 lel action was taken. 
or is to be taken, as a result of a release cl nonnalion. 

b. u.. denied, Sf'/ stay under ttW d>pm-uimpf'I .t\811 be granted 
within 3 calends days (excbfino Sm.days. St.days. and legal 
hoidlrys) after the date of the request for the stay by the Office of 
k~Genera. 

c. A stay may be ter 11tit IMted by the Admit li:rbalive Law Judge at any tme.. 
except ltlllt fle Adi1• all aliwe U.W Judge may not terminate a stay on 
his or her own molian or on the motion of the Post.I Senioe, lrlless 
notice m'd oppomrity tor oral or written cammentl are first provided 
to the Office cl k apedbr Genera. 

w.345 ~ a stay has been ordered. the Office cl kilPOCtof General 9hal notify 
the Vice PrMident, labor Rn' t*•• in writing i111wdalay if the Office al 
hspectar Gener.I t&ttlii ... 11'1 nwesliglbalL 

W.35 Except when the Office ol kmpector GenerW decil• to investigate or does 
not abstaitbdtt the~· ~IS under~ no later ltw°I 
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120 days after the date of receiving compbinmit's oompleted questionnaire 
lRier 666.32, the Office of Inspector General shal proyide an inYestigative 
report to the Vice President. Labor Rdations.. 

W .38 After receipt of the nvestigative report. the Vice President. Labor Rebtions. 
shal advise the Office of Inspector General ii writSlg of the Postal Service's 
decision. 

866.37 Where the Postal Service detenni-les that no action is to be taken or. where 
the Office of Inspector General determines that the action taken by the 
Postal Service is not conective. the ~ may appeal and obtBl a 
hearing befofe a Postal SeMce Administrative Law Judge wlder the 
followWlg e.oneitions.: 

a The compbnnt is a nonbargaining unit employee who does not ha¥e 
a right to appeal the matter to the Merit Systems Protection Board or 
ttYough the heamg procedlRS set forth in B.M 652.2; 

b. The appeaJ is onty avaiable for per11omel actions as defiied n BM 
~and 

c. The Office of Inspector General has found a prina facie case of reprisal 
for whistJebbNng. 

M6.371 If the Adrmistrative Law Judge Meis that the Postal Service has estabished 
that it W()ljd have taken the same perSOl • lel action in the abset ice c:A a 
disaos. re \Mer ELM 668.1. no corrective action wit be ordef'ed. 

ee&.372 Where the Administrative Law Judge orders corrective action. such 
corrective action wit pboe the ~ as near1y as possi>le. in the 
positioo the incividual would have been in had the irrpoper per.IOI .1e1 action 
not occuned. 

ee&-38 Cornpbnants who raise an affit I I tabve defetl9e of whsdeblower' reprisal 
cbWlg the appeals process far adYene actions set forth in El.M 662.23 and 
the claim of whistteblower reprisal is not sustained. may file a written nl(JJeSt 
wilhin 30 calendar days from the date c:A issuance of the Step 1 decision tor 
review of the whistleblower reprisal determination by a Postal SeM::e 
Admnstrative Law Judge &alder the folowing coucitions: 

a. The~ is a nocbaigaimig unit employee who does not have 
a right to appeal the matter to the Merit Systems Protection Board. 

b. The~ has made the ._ion of whiltleblower repisal to 
the Office of Inspector General mld the Office of INpecm General has 
tound a prma t.ae case of reprisal b ~ and, 

c. There wil be no he8mg. The Ad11miilltn11ive law Judge's review .. be 
rmted to the record of the~ 

The decision on the alegatior'I of whisdet*>we: repial of ile Step 1 official 
rrust be affirmed unless f'te Adnmatndive Law Judge finds that it is 1) 
arbiilrary, capic:iotJI, an abJM of chaelioi1. or olhelai9e not in accoidmice 

wilh law; 2) obtaiioed without prooedln ~ by a.n. nJe., or P'lglMtioo 
t.mg been tolowed; or 3} ~by dwtaibail evidence. 
When h Adi1mlisbmive Law Judge does not 6m the decisiou al the 
Step 1 official, the M1misb&thoe Law Judge tt.1 remand f'te ~ to the 
Step 1 official for iss8'Ce of a new decdiot1 on the merits. The Step 1 
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official shal be bocm by the Admi'listrative law Judge's finding reoanm~ 
1he allegation of whistleblower reprisal 

~ Service Matters 

867 .1 General service Behavior 

fm.11 COmpllng Directories 
~s may not con1)ile or bnish restricted informaian tor or othet wise 
assist~ in c::ompUlg aty cirectories for~ use. nor request 
pti:ifishers to send free copies to flen\ nor accept any money 01 grnJity 
arising from ~ication of directories. 

~. 12 Engaging In campa1gns for Changes 1n Mal sentce 
~ in active status rrurt no1 engage in campaigns for or agaS1St 
changes in mail service. This regulation must not be coostrued to infmge on 
1he ~ to participate in labor organizations.. 

~. 13 Paytng for Exchange of Positions 

It is triJwful for employees to give°' receive payment, dfwectly or idrectly. 
to affect an exchange of position in the same or differel d pos~ t.Rts. or any 
place in the pt.illic service. This offense is ~ by fine and 
inipisament and ~tion from holdng any office in the federal 
gwenynent.. 

t!JtfT.14 Manufactlre of Rural Mall>oxes 

~ are prohbted frcm manufactumg or adSlQ as the aoent for a 
manufac1urer of rural mail>oxes. 

t!Jtf1. 15 l.olter1nO 
Carriers must no1 loiter or Rclp for '"* e 11• y cawersation on their routes.. 
~ meat not linger about cases or racks after their tours of duty have 
ended or repoft at cases or racks before their tows are 9ChedJled to begin. 

967.1& Controversies With the Pubic 

~must not engage in c:onWversies wilh aatomers, raiway 
e11~ arine ~ or ottw membens of the pt.illic while on duty 
or on federal property. 

967.17 Obstrudlng the Mal 
Tltle 18 U.S.C. 1701 provides pe.lllties for penons who kJiowingly and 
wiliJly omtruct OI reard the mal The stDltle does not afford ell .po,.ees 
innu1ity iom 8fTest for Yiolatial '5 of law. 

967.11 OMng Teetlmony or campaigning for AddltlOHal Tr•atpattltlon 
S..wk:es 

Postmmen and od'9r field oflici* must not bnilh postal inbmation or 
te:stimo1 ial sbdements 01 letten that purport to relect ~ needs to civic 
bodies OI rm OI U comnoc I carriers to be lJ9ed in 9UJIPOf1 of IA"' #i • '5 tor 
new or adcitiolml canvnon csrier 9eMce at a giyerl oomn'Uily. Such 
recpistl for pomJ iifonnalion must be referred '° ~ 'tYhen 
dlere Mt justi£able rea900S tor lflOOllllltlidilQ dwtOM in ~· 
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services, JX)Strnasters and other field officials must hn1ish a complete report 
to the proper offica at Heedquaners and then await specific instructions 
before engaging in any local activity or hearing relatiYe to such chaiiges. 

ee12 Interception o1 Oral or Wire ComnuiicaUons by Postal 
Employees 

fJl!f7 .21 Prohlbttlon 
OwSlg the axne of activities rebted to postal emPoyment, p. ~ 
ei1iployees may not record. monitor, or othei wise ir1tercept the oral or wre 
communications of any other penon 1tYough the use of any eb::b o lie.. 
rnech:ncal, or other device. nor isten in on a ~ie conversation. nor 
cirect another to do so, ~ al parties involved in the conwrunication are 
made aware of and consent to such intert:.ept;o. L 

fJl!f7 .22 Exceptions 

This prohi>ition does not apply to postal Wlspectors or Office of Inspector 
General investigators whie acting in the cnne of the; of6cial cirties, nor 
does it apply to aJthoriz.ed personnel concb:ting "CornpWK:e and 
MorVtomg' activities in accaidal ICe with Hancl>ook AS-805, lmotmation 
Sea.my. Al actrvity concb:ted in this area roost be in accord with ~ 
federal statutes goyerning the interceptia I of We or oral communications by 
taw enforcemel It officer.J.. 

Cal monitoring pi'OOl•llS may be estabished by postal management for 
legjbnate business pwposes. such as ~lty asswance and nining. Call 
monitoring programs muat ~ with any appic:able federal statutes and 
~ 

f!ll!f7 .23 Deftnltlons 
For the puposes of 667 .2, the terms oral c:ommunia6an, wire 
comnuticlltion, ~ and electronic. mechmrical, or other dtNice have 
h meaOOga U9ed in 18 u.s.c. 2510. 

ee1..3 ReconlS, lnfonnatlon, mld A.ssodated Processing Systems 
mld Equipment 

fJl!f7 ..31 Pwpoee of Controls 
Federal brw and ~ ~ practice requWe OOlltisibice with certlin 
rules over the u.es and poCecticw 1 of i lb n lltior'I and i diornmian prooe:ssil ig 

re90lReS owned by the Palal SeMce. The9e rules 8"llY lpecificaly to 
hiee t)>'PeS al Poetal SeMce property eat~ in the de& i1ion at~ 
They se provided here tar the ib11181io11 of cunn and tenner ~wiees 
and .., tar U9e by nt81111getiienl as a basis tar ensumo ~ and 
t8Dlg m.cipit•y acbon. when appropiate. The9e r\M ~ 667.18 
and 667 21 refened to emtier in Soc:tion ~ 

fJl!f7.32 Prohtit«I Dildoswes 
8157 .321 o.n..I 

~may not bnilh to meittbet-s of h p&j)ic riy Po.tal Service 
records or copies al records, or ir1'onnatD 1 taken tram Postal Service 
recarm. Sddng mom.tiol 1 caltained in a~ system. w1less it is a 
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p;wt of the duties of their positJof1 to do so. Deasiol is to wittiKlkf ot ci9do9e 
records and infonnabon must be consistent ~ appk:able laws. Executive 
Orders. and Postal Service regillations and drectives. Accordingly, the 
respoi isi>le officiaJ must COf-'t with the Chief Privacy Officer (CPO). 
managing counsef for the appropriate field legal office, ot the general cooosel 
if there is any question as to the ~opnate course of action. 

ee1 .322 ~ lnfommtian 

Disdosflg nonpobic information about an indMdual to another penon ot 
organization not entitled by Postal SeMce regi-'abons to fle rdonnabon. 
without the mooed authorization from fle nc:fividual is prohbted ~ 
penalty of law. See Handbook AS-353, Guide to Privacy and the Freedom of 
/nfonnstion Act. 

667.323 Trede ~ 

Disdo8ing any i 1fa mation not available for sd>lic ~ as described 
undet ASM 824 and Hard>ook AS-353. GUide to Privacy and the Freedom of 
/nfonnation Act, Chapter 3. to any lnlll1horized pen-On OI organization IS 

prohibited l.Wlder penalty of law. 

eel .33 Prohibited Uses 
~7.331 ~u.. 

Use of Postal Service property (as defined in~ for peBOCaal enjoyment, 
privam gaS\. OI other ~ activity is prohbted, except that 
~at each Postal SeMoe ~t instalation may permit 
~yees to make limited per90f aal u.e of postal office ~ 
irlJding rdormatx>n tec:tnok>gy, (as defiied n ~- See Hatd:>ook 
AS-805, Information Security, Chapter S, ~ Use. 

eel .332 Demage 

Users wil be hekj acoou1table for damage to postal property caused by 
negigel IOe OI ntentionafly destructJYe acts.. 

M'T .333 ..,,...... Securtlr Col*ala 

aw IQ Of 8Ua1ijAir1Q to bn:-a esalllbi9hed 9eCUity ccintrols in vicbticn 
of the Adnilist>Kiwe ~ u.n..I (A$tl4. Owpts 8, is prohi>ited. 

M'T ..334 lmtc:tb• ...... 

U9e of pomal equipment in violation "'excess of 667.33 (Prohbted ~ 
may reil'1 in limimlial • on fukre U9e, a:ll IM lilfll mive action., ciacc>ii • f 
llciion, crminal penlllty, sdlot persorW fil•icial liability. 

f!lllI1 .34 ProtKtlon R .. pc111....._ 
Employees must protect .. inbmation about incividuals. cusbi16S, al 
other Ae8lrided lnfmnation, and al National Seariy lnbmation against 
unaJthorized u.e and cMt:lc>SI ire. 

fJIS7 .35 Reporting V1olaUons 
See666.14. 
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eea Legal Assistance Provided by the PostaJ Service 

~. 1 RepresentatJon of Postal seMce Employees by the 
Department of Justice In Clvl and ertnmaJ cases 

e68.11 General 
Under the followWlg proc:edwes. an ~ (hereby deMed kl i'dJde 
present and tamer en ¥Jk>yees or their estates) may be provided 
representation in civi proceedings and in state crWninal proceecings in which 
they are sued. Nlpoenaed, or charged in their official capacity, when the 
actions for which rep eseu:tabon is requested reasonably appear to have 
been perfonned with9i the scope of their employment. and proydng 
representation ~ be in the interest al the United States.. 

A provision of the Federal Tort cm... Act pcohi>its suits against individual 
Govemment employees fncbing Postal Service ernpoyees) for loss. 
damage. or destruction al property or penional ~ ex death when caused 
by the negligent or wrongful act ex om ' 11 ·en al the empbyee whie acting 
within the scope of his or her ernp6oyment (Trtle 28, U.S.C. Section 2679). 

e68. 12 ProcedUre for RequesUng Legal Representation by the 
Department of Justice 

668. 121 Employee R11pDli~ 

lv1 ei1 lployee who beieves he ex she is entitled to repc esei 1tation by the 
Oeps1ment al Justice in a prooeedS'Q must ~ submil a written 
request for that 1epiesentation, together with aD pcocess and pleadings 
served. to the employee's instalalion head. FaiUe to 51.bnit a request 
pn:>q>tly may prevent Ile processing necessa1 y to obtain approval of the 
en~'• request. In Ofder to giye a request proper consideration. it must 
contain a detailed statement from the ~ of his or her knowledge of 
1he M>;ect matter of the proceeding and be eccompanied by alJ pei1ir lent 

docl.ments. The OeilMb11161'1t al Justice ab that the letter ~ 
1ep CMntation be atci e d to the: 

ASSISTANT ATICREY GeEW. OV1.. OMSKlt4 
DEPARTMENT OF JUSTICE 
WASHNJTON DC 2CJ530-0001 

but that the req.JeSt letter not be sent direcfy to the Assistant Attorney 
Genenl. The recpm is to be 9ef1t ctnctly to the employee's insfalation 
heed, who will in Un forwsd h request in .:cada11ce wifl 668.122. The 
Department al Justice requires that the recpS contain: 

L The dlde the eltiployee was 9enleCi. 

b. The dale on which ht a1ipcyee mm rellpOI d ex appear at a 
pc oceedino. 

c. A satement hit the a1ipo,. "-reed h ca1.p.il It; tfW al concb:t 
related to the mlegllbot• in the COi••• oocured wilWI the 9Cq>e al 
the ~·· olliciml dulies; 8hd thm such concb:t was done in "9 
good failh belief Ihm it ... proper. 

d. A statement de9Cft>ing in detli ht enipcyee's know4edge of the 
~ matter al h ca1.p.il1t. Faibe to provide a detaied stm11te1it 
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of the facts may prevent the ~ necessary to obtain 3IJPfOVl1I 
of the request. 

eee.122 Nblllilon Heed or Hlal*' Level Oflciml R•IP Diillil>W'9s 

The insta.lation head or next higher level or other des9iated official must 

a. Add to the employee's request a separate statement indicating 
whether they beieve fle ei 1 ipioyee was aciflg wiltWl the scope of his 
or her employment at the tme of the conduct which is the focus of the 
sUt. d>poena. or citation. 

b. Forward the request without detay to fle rrwl3ging ax.nsel b the 
area in which lhe proceeding .-aae. 

c. ~mit a cOYering trm llmittal rnemo1 m Idun to the managing <XUlSe! 
containing a recommendaban as to whether provicing the ~ 
representlltion wcdd be in the best intet ests of the Postal Service and 
a statement detaiing the nstallation head's 01 appopriate designee's 
knowledge of the subject matter of the cue. 

W .123 Post.I lntpeetion Senice 8nd Olloe of lnllpedar o.wal 
Postal Inspection Service pei 90f 1 ~ and Offioe of Inspector General 
persa 1 lief should folow proc::ecbes estabished by the chef postal inspector 
and inspector general respectively to request rep C9ei 1tation by the 
Department of Justice rather than folow the prooecbes set forth in this 
9eCtion.. 

W .124 er...tor~Repnl&illllcan 

The Department of JustJCe proyides rep esentation • its <ha t!tJo1 and Oliy 
after It deter11•ies that the employee acted wdtwi lhe scope of his or her 
aAhority and ttw such rep e961 lt.ldiot'I wWd be in the best r.terest of the 
lk\ted States. 

W . 125 Depalnw.'lt al Jutltice A9p 111 illlltiun 

Upon detemi11atio11 by the Dep•tmetie of Justice tm an attomey wil 
represent an employee. fle emPoY"ee will be 90 ncdied, and will be provided 
i'1formldion about the nabft of Oepannent of Justice 1epe9e111taboiL 

eo8.2 Reimbursement Of Employees fOr Legal Fees, Judgments, 
mx1 semements 

eea..21 Legal Fees 
An e11¥>kiyee whoee request under 668 12 has been deried b al"1 reason 
may request rein'bnement b legal fees inaned by his OI her U9e of 
private couneel through the tltJPCJPim ma.mgiig oomsel 

An eliiployee who has filed a request far I ep WWW ibltioi I under 66&.12 may 
fie a request b Pll)'nlerlt of al"1 adYene µb1ient or Mtdernent wilt'l lhe 
~opiate m.lligWig oou.el 

ee&..23 Crltena for~ 
Each request for rein'bnement far ieg.i fees.~ Its, OI 9e'ldelneiits wil 
be ca llidered by the~ com.el on its inchicial merib after lhe cw 
• concbled. Generaly, rein'bnement will be made if: 
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a It is~ and fai' to do so. 
b. The empk>yee acted reasonably, witlliri the scope al his or her 

authority, and not reddessJy. in bad faith. or wilt. obvious inciffef e1 ioe 

to instructions. 

c. The amowrt requested is reasonab6e. and reinbnemefrt is deemed to 
be in 1he best interest of the Postal Service. 

ee8..3 USPS Governors and Officers 

C!68.31 Requests for Leoal Representation 
The proyislons of 668 8')ply also to the gowmcn and officen and ilspec1or 
general al the Postal Sefvice. If suet. persons .-e named as dete. dants and 
desire to be represented by the Department of~ they must umt 
their req.JeSts in accordance with 668.12 to the general coun9el Howewr. 
1he Chairman of the Boad of Governors and the postmaster gener3 8'.bnit 
their requests diRJctly to the General~ The Inspector General Slbnits 
the request through the OIG General Coun9el to the USPS Genefal Counsel 

ee&.32 Legal Fees 
A person covered by 668.3 who is~ rted by private ccul9el may appfy 
to the general COl6'9el for payment or reimbt.nement for legal fees. The 
general counsel wil exen:ille di9ae6or1accordaigtothecrteriain668 23. 

ee8-33 Judgments .wt Settlements 
A person covered by 668.3 may appfy to the genenif ~ tor payment or 
reimt.nement for arrt adYene ~ or setdemelll. The general COUl9el 
wil exercise discretion accordng to the criteria in 668.23. 

eeo Definitions 
OefwitDIS al terms used in Ji§g In: 

a. Post.Ill Setvice - the lkited States Postal SerW:e as estabbhed by 
39 u.s.c. 201. 

b. Employee - .., incivd'8I appoil ited to a position. tei14>0 a y or 
~ wittW'I the Postal SeMce. oc hired as.., executive wder.., 
~ conlract, incbing. u.ticJlllr! The term~ does 
not indude a governor cl the Postal SerW:e. 

c. Pena> - an incividual. a COfpof lltiai. a ~y • .., a99C> ia6 •i. a 
inn, a pstrMll.tlip, a .ac:iety, a ;on stodt ~. or my oths
a.ga lizatioc i. institution. or entity. 

d. Olicil/I tmpoMibiity - cirect ad! I ii istl atiwe or ope1ati lg authority, 
whether intem.ecina or final, and eifler exer~ lllone oc with 
obn, Ind eiltw PClfWOl-'Y Of tmiugh aboicil .... to ~ 
ciuppowe, or ohrwi8e direct Postal SeMce .aim\. 

e.. ~·s i'*'9sts - the in8ests al.., empk>,ee, t'ia or her !pQlJ9e, 

hia or her mR>r dWd or chidren, and dh« ~ relalled to the 
e11"*"9e by bb>d who me telidMts al hi~'• houlehold. 

f. amws c*-'~ wih the Poml &nice - ..,., catb .... work, or 
t:iuA-. or the perfomwice hireof, or my ~· siling out al or 
involmg ..,., conlract, work, or buU-. or the a6o or ecq"'im al 
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sry real or per90NI property, or sry interest in property. who9e 
expense, price, a C01isidelabon is peyabie by a to the Postal Service. 

~ The Standatds of &hicaJ COtdlc1 - the Code of E1hical Conc1ICt 
C011Sistilig of Ile regulations~ in 5 CFR 2635, 5 cm 7001 , 
and 39 CFR 447. 

h. Property - nclJdes records and recOI ded information regartless ol 
their st°'9ge mediun (e.g.. paper, rNOletic ..taces. fim. etc.); 
information processing equipment a.ch as ~ and word 

proces90rS, along with fleir ~· and termNI devices; fitners. 
cLlpicators, and copiers: m itfonnldion systems 90ftware. 

i lnlomtabon S}'Stem mecutWe - a Postal Semce olfiaal who 
preeai>es the existence of, and the poicies fer. Sl iifo1111dion system. 

~ Off;ce equipment - inclJdes. but is not limited to. per90nal ~
pmten and modems. c:ornputer 9oftware Cncbiino Wtb browsers). 
telepha ies, facsimile machines. photocopers. conunab6e office 
products. and olfic:e ~ 

k. PetSonnel action - means an appointment. prornoticw 1. adYer9C actior'I 
a other cf1SC1Plinary a oorrective action, detai. transfer. reassigrment. 
reiistatement. 1 estocabol'1, reemployment. perlonnance evablbon. a 
decision C011Cerring pay, benefits. awards, eci.cation a nining tlW 
may 1 emon11bfy be expected to lead to .,. 11ppoi11' 1 lent. promotion. a 
perionnanoe evablbon. a decision to order psychatnc testing cr 
evabmon. or sry other significant change in~. respoclSOities, a 
woricing oonditiona. 

670 Diversity, Equal Employment Opportunity, and 
Affirmative Action 

Oecerri>er 2012 

811 Diversity Overview 
M employees ltwe rapot_..y lor .chieving the Postal Serw:e' s 
corpollte gc8 fer raspo1diig to the voices ol the aatomer, the ~. 

and the bumne9S. To aee the requWed balance between ~ 
udisfaction and c:umtonw ......_boo, the Poltal Service rrust ~ 
idlamgies and-.. th.a pn:moe I.me-and~ Ntil pride. 
and Cll ..... ICe Alety in the~ 

For ad't efbts to be ... c ! 11 M lhe POSllil Service muat man.ge the 
ciwnity ot ills wortcbce eo • to bUld .,. inc:lJli¥e erwitoi 111ee It ttw 
l'elpeCb f1e ~ ol fiNtll'/ inchQal and enccuages the 
cxnriJuliarw ot people from dllenn ~ expeiiei ices. and 
pei~ n. rNNgement ol ciYersity muat be reflected in rec:ruilrnl!n. 
uh licwi. promo4io111 (jncbiing •rce-ion ~and oppor1lnties b 
ninino and developmenO. and reta1tio11 of emplo)IW. 

hegiung ttw:.e v9JeS and ~ no the ccirpo.me aft.we requi'es 
IMdeo llhip'• U C011111ir11eoc 
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tm Federal Legal Requirements for Equal Employment 
Opportunity and Affinnative Action 

872.1 Laws 
E~ efT1)loyment opportirity (EEot is requred by federal bw: 

a ride Vl1 of fM! CMI Rights Ad of 1964, as amended. 42 U.S.C. 2000e 
hough 2000&-17. ln8kes it ilegll to ci9cnnime in ~ on 

the basis of race. color. reigion. ~x. "' national origin. 
b. The /tqe °'9crminabon in Empqment Act of 1967. as ameuded, 29 

U.S.C. 621 hough 634, prohibits ~ <i9criminabon based 
upon age (age 40 int~ 

c. The Ret.abiitation Ad of 1973, as amended, 29 U.S.C. 791 ~ 
794a. fOfbds federal err1)loyets Iran d&aiitildliig against incivduals 
with physical ex mental disabiities.. It .a.a re:quRs federal empAoyers 
(1) to adopt ... ""*ii llltiwe 8dior'I plan for the hiring. placemerc. and 
advm icement of indMduaJs with cisabijties and (2) to ~ reasoc lab6e 
acconvnodation to the known physical or mental disablities of 
quaified individuals with dis~ lri!ss the acconmodation ~ 
pose an urdJe hllidship. 

d Al of these laws forbd reprial for participe:ting in protected EEO 
actiYity (e.g., fili'lg a C01i....,1l, ~as a~-

The Postal SeMce al90 COliip6es with the E(JJ8I Pay Act. 29 u.s.c. 206(~. 

which piohilits sex-baed wage disaWni l&tiot1, S1d with h An:htectural 
Barriers Ad. 42 U.S.C. 4151 through 4157, which outines ace e tbiity 

~ 

e1u Executive Orders and EEOC Regulations 
ExeaJtive Order No .. 11478 requires federal ageucies to estabWl S1d 
maintain affirmative progqma of~~ opportinty for al 
empk>yees int~ 

EEOC regulations ~ .. tederm age11ciea, incbJng the Poml Service, 
to flle Af&mative ~ PWw ~ The9e pllrlS provide infonnaticn 
on the stabJ9 of protected~ in emi ~- The EEOC~ int 
approves the .... 

PnAbcted grousis ideulified by EEOC~ are women. Blacb. 
•its-iica.. ~ ~ ....... lwnaicm1 lndan9/Alasbn 
Natives. and indi¥iduala wilh cisatmties. 
The procecins for proc et lirQ CCJmJ)iM lti ol cimaitti IMion se COi lbti oed in 
29CFR 1614. 

872.3 omce ot Personnel Mmagement °'*8lce 
OPM provides~ tlO the Poml Serw:e on vaiatious of the Federal 
Worrwds Pn:yai1, h I its-lie~ Pic1Qia11, int the SelectJve 
Placemeld Jlrog1a11 for bivdM With OiabiieieL 

B..M33 



*E*f* -
~ Aelaoona 673.221 

Decenber 2012 

an Policy 

873.1 General EEO and AmrmaUve Action Goals 
The Poe1al Setvioe 9eeb to: 

a. Enslxe fair ernplooJrnent pradioes lit ew:ry level of the Of gal w:zation, 
making equal employment appottl.nty a W"'f at life i'l the Postal 
Sefvioe. 

b . Provide programs and opportiriiea thal wist .. empAoyees i'I 
gaining the skils and expel ie. K:e necessary for adval w::ement 
consistent with !her abiit:ies and penoc1111 goals. 

e132 Speclnc COmrnttments 

873.21 Enswtng the Representation of Al Employee Groups in Al l..e¥ets 
of Employment 

The Pos1al Setvioe is comnitted to followwlg the EEO laws and tta 
appication to all employment matters. incbing h>ee retated 1D aftirmatiYe 
ac1K>n. and to providing reasonabAe accommodabon llS required by law 
where indivicblls with <habiities are~ or wil be~ 
The goal at affnnldive ac6on wifWl the Poslail SeMoe is to enswe lhat 
postal reaUtment. retenbon. de\Jdopment. and promotion practices 
effectively chw l.4)00 and support the ciwnlty at the OOfY'l'l'U'i6es the 
organization serves. 

To help bmg that about. the Postal SerW:e operates speciml emphasis 
~(e.g.. the Women's Program and the Hilparic Progrmn) and other 
affirmative action activities to help ensu-e thllt .. emplo~ and 
~ - ixbting women. ITWIOribeia. and~ with~ -
are able to~ tor employment and tor~ mall leY'els of the 
organimtion. 

873..22 ProNblUng OtscrtmlnaUon mMi tWassment 
873..221 DM:o II•••• an 

The Past.I Service• oomnVbed to emunno a~ em• tree at 
-.. i 1ilmicw'I and to toae.i og a wortt c:imae i"I which .. eq>1ayees may 
~. oonrilute, and grow to hir Yest potential 

llYOUlti the EEO ~ Proc e ring Progimin, the P09tal SeMoe 
mM ai •• process of EEO cc:ul9eling and irwa•it;,etion for addr I I . og and 
re90lving CXJqJlaints that ari9e from alleged ciaai IW illb 't pw:tices. As SI 

altematWe ta prec:omplU\t EEO~ the Poet.i SerW:e *> offers 
the cilpute ~ procesa tided Ae9olYe ~rt Oilplltes Reed'I 
Equiblble ~ Swllly (RDESS). 

-



673.222 --Employee Relations 

Hancl>ook EL-603, EquaJ ~ ~ Conp.int Access. 
provides the prooe<bes for processng ~cl cisainination. as 
contained in 29 CFR 1614. PtJ>ication 94, REDRESS, provides an 
ntroduction to the alternative cispute resdl dion process. 

873.222 9-u.I tt..111 nient 

The Postal Service is oonwnitled to providng a work enWOlment free of 
sexual harassment. Sexual haras9n kilt is in1>roPer arwJ/or uriawflj conib:t 
that undermines employment rebtionships as wel as ~ monUe. and 
the Postal Service wil not ~e its Pl eset ice in the woritplace. ~ 
who are b.n:t k> have engaged in sexual harassment shoUd expect serious 
<i9c:iplinary action. up to and inctuding removal 

Post.al ems>k>yees who believe that 1hey are the W:tSns cl sexual hwassment 
may bmg the situation to the attention cl impartial ~ or Hunan 
Resources managers at the ~ organizational leYet.. Any possi>le 
c:rinRll conduct should be reported to the Postal bispecijol1 SeMce. the 
Office of Inspector General. or both. 

~ who beieve that they ~e victims cl sexual h81awnen but 
choose not to pursue a complaint 1hroucil one of the abowe estabished 
procecbes may seek refeef throucti the EEO con1)laint process, griev.-w:e 
sbibatioo procecbes for bargaflng unit emPoyees under the colec:tive 
bargaining agreements, or, where approp iate.. the norClrgaining W1it 
~and appeal proced~ 

613.223 ..... Orilfatian m.c.11 ........ ..,..... rnent 

The Postal Service is oommitaed to far treatment of al its employees. 
Harassment and di9perate treatment based on actual or pen::etved sexual 
<riclitation or identity ate not permitted or oondolied. ComPns of 
ci9a i 1iilatic>l1 bwd on •XUlll °' iel llaliot"i or identity are not pennitted under 
Title VII of the Civi Rights Ad. of 1964. Howeoter. ~ shcUd report 
t!l'IY variance from this policy to a manaoement official at the eaiest 
opportunity. 

e73.3 Olverslty. EEO, and AtllnnatlYe AcUor'I Accotl1tabllty 

873.31 EmPovees 
M ~are expected to treat each COWOlbr' wilh ~and respect 
~ llCCOI dance with the laws of ttm Olllian, el tt;>b,.ees n.m refrain from 
cisa i 1 ii diot1 based on race. sex. national origin, or any olher category 
potec:ted by the EEO iaws. Employees al9o have the 1espald>iity tor talcing 
ISlPfOPliate steps to enan a wortcpla:e free of 9elll'8I h81...nent and 
9eX1l8I 01ielltabon disai1iiaatiot1 mnd tmaw1ent. 

STl.32 Management 
M executiYes, mei iagers, and aipeMscn .twe in the l"ellpOlldiiily tor 
aJCCeSSfu1y rrmmging the dMnily of the woitdoioe and inpemenling EEO 
and affrmalive action pugiatlL ~and~ wi9ots are Ilsa c:haged 
wilh the fMPOllli>9ty of educating c11;pbyees lbcU preventing 9eXUa.I 
h81~ If haraament oc::an. m.19Qe1a and ~visors are 
1espo1isi>le for~. prompt me •;,;,.«m of Ile alegatiowis and 
taking inmediate and appcopiate remecia1 adion (w Abie •tii •• 552. 
Minlger's Guide to tk>deinm~ Sexual Harassment}. 

a.M33 



.. ,.,. -
~ee Refabons 675.11 

1574 Organizational Responsibilities 

874.t Deputy Postmaster General 
The deputy postmaster general (OPMG) is the EEO and affirmative 
~t official fur the Postal Service and is the ~ advisor to the 
postmaster general and chief executive officer. Under the authority of the 
~ the vice presidents ol Diversity Oeo.elopment, Labor Aelatiol tS.. and 
~ Reeowce Ma\agement are responsib6e for recanmei ding 
poicies and develapi lg programs to address the EEO. A I I ll1live action. 
and cMnity objectives. 

574.2 Fwlctional OrganlzaUons 

874.21 DIVeBlty Development 
The vice pte9idei ii ol llwnity ()e-.,;elopl I Wll 11 is re9pCX IStie tor CMneeing fle 
Pc.al 5eMce ll3lional afirmalWe ad>on and ciYerscy deYeAopment ac::liYllies. 
idJdiig deot*lpi lg AtfmialiYe ~ PblS 1hal Ol6le the 
~ lt:lbtw1 of al special ei1iphasis pwgia1os and pn!pamgaoco .... ..,...... .. ,4Jist....,.•'""•itill_,, 
reports at the~ sea. and perfa111a1 ice ctJSter leYds. 

574.22 Labor Re&aUons 
The vice president of Labor Relations is respoostie fer the Postal Service 
EEO ea,.,._,, Proc:essirig Progrwn. Th• official ot a desigiiee renders the 
final agency decimior"I of the Postal Service regacit IO COi I .pair &ts ol 
<iscrinination emar iating from efT1*>yees or appicaf its tor empbyment at 
Headquarters. at Headquarters field lrits, and in the Inspection Service. 

874.23 Employee Res0trce Management 
The vice president of frr1>loyee Resowce M~t is responsb6e for 
de-.ielaping and implemelrtilig Postal Service poicies related to the 
~ piacement, and promotion of en~yees widW\ a diverse 
Mii kfo Ge, with partja_W respond>iity fer pi oRdior I ol nghts ol veterans, 

6uhled vetsans. and other irdvicials with disaDlities 

1574.3 DIVerstty and Atllnnatlve Action Advisory eonwntttees 
The guidelines for esl...,.. IQ Diversity and Affirm.alive Action Adv9cxy 
Conmitteea appear ii the c:urenr issuance of the management nstruction 
on DMnity and Alfirmatiye Ac6on Advi9ory Conwnittees. 

S75 Affirmative Action Activities 

875..1 Special Emphasis Programs 

875..11 ~of Progrmns 
Special ~ progrmns hew been estabbhed withs\ the f1a1w:wooit ol 
existiig EEO and lilffil11....we action i.ws, paicies. and~ The 
~ eud · PR9af1'W irdde the Women's f>rogia11, the tilpanic 
Progran, and other special e11ipf1 progra1• tor other leglly piotected 
~ - m.cb. Aliln ~ W.ders. American lndianml 
Alaska\ Natives, and~ wilh tisaWities - as wel •tor web•• 
and whte males. 

December 2012 -
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*5''* -

Employee Rebtions 

These progans focus attention on the special needs, obstacles. and 
COi ICem:I of certain protected groups when they are la'".dei I ep-e9el rted in 
Postal Service ~ (though they may be well rep Mel tted in the 
civiian labor force) ot when they are ~ed at higher leve!s of 
postal management (f'lough they may be vml represented in the ~ 
ooits CJ( in lower level management). 

The Postal Service is conwnitted to en:strilg that these proorams receive the 
necessary management atten1ion and support. 

875. 12 Obfectlves 

The pnmary ot>;ective of the special emphaaia Pl ogt • 1 IS is to ensure that all 
e11¥>ioYees are ~ utmed in the Postm SeMce watkbce and that they 
h:we an equal opportunity to ~e in fNf!lly aspect of ~t. 
inducing but not limited to reauitment, twing. retenbon, tnlinng. career 
devekipment. and promotiol 1&. 

These progans do not seek r:wefettdial treatment.. but ensre equality of 
oppomnty ttroui;I\ positive actions taken to efnwme banen and through 
8 oonti'1ued COi I I I iitJ I lei1t to ac:hieviig the goals and obfectjves set in the 
Alfsmalive Employment Plans. 

875.13 AddlUonal Information 

Additional inbmalion can be b.sld as folows: 

a The informlltion on the Postal SeMce Women's Proor••• delindio.15, 
responsibiibes. Pl ogram focus. prognsn per90l • lel. PIO\lli .... 
evaluation. and reporting ~ is curentfy l.Wlder revision. 

b. For infcnnabon on the Postal Service I li:spmlic Program def•itio115, 
respo11Sibiities, program focus. program per90I • iel, Pf ogt 81 I I 

evaluation, and reporting req.1irements, see the a.rent cssuanoe of 
mm~ inmuctian Poml Senice ffopenic Progwn. 

c. ForiibnllllliCll1anhAefwtW!4io1kt.of1973, wlable 
acco111iodMioi1, c:illibiity cWiilia-. and~ and p6acei 1ien1 

..... w lllldbook a~. Guideines on (b •.tileAcoonJniodifjal 

875.2 career sld Dlversly Awmeness Conferences 

875.21 ()l)fec1IW9 

CAreer Ind DMnity Awaei le9I Co lfetei ices .e Qll'Ql4> aestliol e desigi led to 
provide i lfo11 llltioi I an mitten bCJlh postal rad l"IOI iJ>OSlal about C3e« rad 
pnoiial ~ ~ W'1Q. det rl ,nieid:ll rwuces, and <Werwity_ The maier 
gem of the cuilfttei as se ID ltiWgiMe the~ valJe of chenity in the 
Poetal 5eMce. ID poWie pndicll ilbmlboi1, Ind to create SI aw•eiiess of 
the OA>Cftriies availble ID al~ in the Postal SeMce.. 

Specific i ifonnalion on concb:ling e1reer and chenity aw• ei lleM 

CCl .. tl Ices CSI be fDlnt Sl the a.rent issuance of the mai-oernent 
innuc6on c.eer end DNetsity A-1!11~ Coml!lice GuidrJines. 

878 On-Site EEO Evaluations 
~) 
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Equa l EmploylM!rt Owortunity Policy Sbt9m9l1t 

The Unreo States :>ostat Service® reit'r'T'lS ifi 1~-s:an:i.ng commillr.ett IO t-JUMT/ rl 
opootuntl) ll e<.'ef'f aspect of employme1t Equal ~'l'lplo'jTT'eff" oppoct • .m ty {EEO) cs rld 0'1'Y a 
~al requ1tement Lndef OUT natoo'& laws, tit.It a:..co a b..ISlleSS IT'petatle EEO r.s a crbc8 
oompooen: of the P~I Servoe's efforts to recnit dM!iop and reain the nost q..rc lied 
dt'tef'Se NOOO)((e ID ~1 oor organizatioo's snregic ml!sior fl deive°W'g to ~ l!oLSEh>d 
10 Amenca 

It 1s tfle ~ of tne POS1al Servce€i tnal al empoyees ind appican:s fo empmymem be 
~fT;,r lbJ t:qu<tl uuµJI l..J11lli~:s ,,, ~11~·1tnl wd 11.Jl '* ' J to 1iee colaf 5el i~l.ldlng ~· 
dentty arid g21'ldef stareotypH) national o"igil ·eigJOn, and <isablity M part o ' its prognwn of 
eq..181 emp~t OPPQltl.lnity the rcs:al SefViciee prohibits d~Nbe:n or 8ra5Sl"'\ant based 
on try of l'lC$C ~r~. In i>ddC<vl. i: ~ ill$O tnc polcy of Ille ~I Sertioe8 to ptOh~ 
dl£crim nnor Of hsrassment bal8C on age geoellc tn"ormiDon ~ OOetltabon ~t 

status '~as a parent ~past prtSant °' fiil.ft m1113r/ nn.-w:. All em~ in.st remm 
frtm xcctr..A'lg or toeatng discrri-t nabo., or harassment 

Em0!0Yee5 tound to f\aVe taken ICb1s that ~Jlale ~s PJicy and our county s EEO laws may 
be~ tD :::orr~ IC1IOfl UP to alld nW<inQ removal Tom !he POS1al ~u8 

-~..-· -· _.,. 
t\ 4 t r. • I 'I I 1 



,;;:w UNITED ST.1.TE.S 
~ POSTM SERVICE 

December 22 2010 

Postal Service Policy on Workplace Harassment 

The Un1ed Sia~ Postal Service• is committed to providing a wOfk environment free of 
harassment based upon race color rehgion sex (trldud1ng gender deflbty and gende< 
stefeotypes} nanonaJ ongrn age mental or physical d;ubnrty sexual onentation. genetic 
1n'ormatJOn 0< m repnsal fOf an employee or applicants comptairu about or opposition 10 
d1sc11mination o< partopahon in any process or proceeding designed to remedy discnMll\ilbon 
The Postai Ser-..ice s workplace must be one in whldl empfoyees are treated W!th d:gn~ and 
respect by superv sors suborona!es and c:owc>rXers SupervlSOf'S and rnanager5 ..... 11 :axe 
prompt acil()r'I •o P<event address and remedy wo~Pac:e conduct that is contrary to th~ po cy 

Prohibited ActNlties 

Harassment rs unwelcome vernal or physoeal conduct whJCtl cs so se\'efe °' perva$1Ye that r. 
intefferes ..... nn or changes the cond1bons of one·s employment by creating a hosbie 1norT11da~"'IQ 
°' aboSJ'tle WOfktng envll'onm@nt E.iramples may .ndude but are noc hrmted to. !Nl(rng offenslYE! 
or derogatory commef"ts or engaging tn physically tnreaten ng 1ntmdabng or hum~IBtrlg 
behav1e< based upon race. color rellgion sex 1roudng gender denbly and gender stereofypes ). 
national ongin age mental Of ph~cal dtSab ty sexual on entallon genetic information °' 1n 
repnsal fOf an employee or appltcarit's complaint about or opPoSI(Jon to d1SC1rnnabon or 
pal"t!Qpallon in any process or proceeding designed to remedy d!SCt'lmlnahon These adJV:tJeS 
are proh btted by Postal SeMce• policy and may amount to ha'assment rn 111°'3tlon cJ federal 
antt-<!1scnmnat100 law$ Violation of this ~ may re5411 in disciplinary action up to and 
1ndudlng tem11nat>on The Postal Ser.nc:e IS committed to pr'Ollld;ng its emplOyees a sale 
produdJYe ~nd inc~sMt worttplace and w.1 toMtnlm nothing less 

Sexual harassment is defned as unwelcome seX\181 advances. requests tor sexual hwors or 
other' verbal 01 ph)'$al conduct cJ a sexual nature such as but noc IJml!ed to making or 
threatening to make employment decaslOllS based on an employees subm15s.on to Of rejection 
of sexual actvane.es or requests for sexual tavots d berate °' repea1ed unsoooted remar1tS wcti 
a sexual cormotalX>n or physical CXlfltact r:I a sexual na1Ure that 1s unwelcome to the recipient or 
behavo ttlat creates a sustamed ~ or abusive work environment so se~re Of pervas-ve 
that rt unreasonably interferes wtth °' chanSteS the condrt:ons of ones employment 

1'ltlough l\Ot eYfJ/'Y instance of inappropnate behavtof may ftt lhe legal definO>n or harassmert. 
sd1 behavtOf 1n the woritplace undermines morale and vio&ailles the Postal Service s standards of 
conduct Dtsciplrnary action may resu:t 9'119n rt the conduct does not constJlu1e harasstMnt IJnOef 
lhe law 

Management Responsibility 

Al ma~ SJ'd sopennsors are responsible for preyenbflg harassment and inappropnatr 
behaVJO( that could lead to 1!1e9al harassment. and must respond promptty when they learn of any 
such condod Arly manager 01 su~ """° receives a com~ must see lhat a prompt ald 
thorough ~ is c.onducied lnvesttgabons of 1111 lorms of harassmeut must be done in 

8CCClC'dance Wt1ti Ute ·1rw.1 Ms\8gemerit lnquW} Proena (IMlP) Matenals we llV8lt8b!e •n 
Pu~ 552. Manager's Gude to Understanding~- and Pr'etlentll'tfJ Haras5ment 
'Mw1 harassment °' 1nappropnete conduct • found. managers must take prompt and effecuve 
corrective actJon 
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Employees' Rights and RHponaibiltties 

Postal Seniicec employees whO believe that lhey are lhe vlCtlm.S of harassment proh1b te<l under 
tho$ polity (1 e t\ara$Sment baSed on race coiof rellgJOn sex (11'\cludng gendef ldentrty or 
gender stereotypes). national ongtn age. mental or physical disability, sexual onentauon genetic 
tnfvrmation "'m repnsal for an empk>yee OI applicant's c:omptant abou1 Of opposlbOn to 
discnmination Of part>capabotl in any proceu or proceeding designed to remedy discnrrunauoo) 
Of wno have 'Wl1nessed such harassment or nappropnate conduct, wtuch could lead IO 1 tega• 
harassment should bnng the !ltua!lOn to the attention of a ~sor a manaoer or ht 
manager of Human Resources to address most fotm$ of harassment descnbed et>cNe Refer to 
Publlc:aOOn 553 EmployH s Gulde to Un<1erstandlng. Pllwentlng. and Repottng Ha/'D.SSTMn1 for 
further ll'lformation In accordance with ttns pollcy supervisors managers managers of Human 
Resources or the nex1 h'gher level managei tHO and HO fietd unib) are r6pon~ble to. ensumg 
Ukfl t..111~1 ;,md p1 urnµt ... 11ut1 111 Ullk."'1 tu ~te llfl(I where appropnate. remeoy sucn 
m1SCOr1duc1 when brought to !he• attention The Postal Serv-cee WIR protect tne confldenba ty of 
harassment comotanants to ~ extent poss1ble 

Federal law requ.res the Postal S&Nicec to aff0<d equal emplOymenl opportunity to eo"PIO)'eeS 
C3M i1PJ>lcants for empbymenl regardle55 of race ook>r, religion nabonal ongill sex age 40• 
pnysica 0< mental drsab•ity and genetic ldentJflc:acJon Empk)yment dLSCnmtnaoon or repnsal for 
engaging in 3<'1 EEO-p<olected act1v1ty is protl1blted EmplOyees purs.umg an EEO COO'pamt 
should contad the Posta SeMce EEO centrakzed m!Me center ~in 45 days of the conduct 
g1wig rise to the dam 1n order to preserve their rights under federal law Employees makng a 
compla int can cal toll free 1-888-EEO-USPS (1-888-336-8777) Deaf and Hard of Heanng 
employees can caJI 1-888-32~291• (Federal Relay SeM<;e) In addition barga•mg unrt 
employees may seek rehef through the gnevance-arbitrattOn procedures aod tf applicable non
barga1mng unit employees may use the gnevanoe procedures oescnbed 1n Section 652 4 
Employee and Labor Rel8tJon3 Manual 

A&IEgatJons tnvolvlng ~ pos$1bte cnmmat ml500flduct should be reported to !tie approp"ate taw 
enforceme<lt authotities as ~ any ~ m!SCQOCiuct retatng '° wo~ac:e harus~t 
(1 e any physJCal assault. threat of a physical assault °' stallung) should be reported to me 
Postal IASJ)eCbOn Sefvice use of any electronic deVICe computer 0< internet to transmrt 
ttvull!nlng or~ commun.cations Ob5cene or indecent images ..,d matena's should be 
reported lo the Office of ~ General (04G) 

Repnsal against empklyees who rase a clam of halassm8nt repon inappropnate oondud °' 
provide ewieflce.., any tnYeSbgabon is Illegal and can result.., disopllnary adlOn and should be 
referred '° the I nspectJof\ SeMce "' OIG as appropriate 

The Po$lal Sennce• will not tole<ate any type of ha~ inappropriate conduct 01 repnul .., 
the W0(1tp&ace 
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.. 
Rights & Remedies No FEAR Act 2012 - Office of EEO and Inclusiveness 
Last Updated: March 25, 2013 
Prepared by: Tina Davis 

Audience Message Timeframe Medium Cost 

Craft, EAS, PCES, 
casual, temporary, 
transitional, 
Postmaster Relief, 
new hires 

Craft, EAS, PCES, 
casual, temporary. 
transitional. 
Postmaster Relief, 
new hires 

Rights & Remedies 
Strengthening OUR 
Future through 
Respect and 
Inclusion 

No FEAR message 

Ticker Tape 
News Link 
Postal Bulletin 

In Person Stand
up Talks 

NO Cost 
NO Cost 
No Cost 
(Finance# 
6 70041 

$0 



FY 2012 Office of EEO & Inclusiveness 
Rights and Remedies Campaign 

Communications Plan 

Communications Goal 

Provide U. S. Postal Service (USPS) employees (craft. EAS. PCES. casual. temporary, transitional. 
Postmaster Relief, new hires) with strategic and functional understanding of workplace inclusiveness. Advise 
them of their EEO rights and remedies under Federal anti-discrimination laws in accordance with the No FEAR 
Act, Public Law 107-174, and in accordance with the Equal Employment Opportunity Commission's 
Management Directive 715 (MD-715). This law states ·each Federal agency shall provide to the employees of 
such agency, training regarding the rights and remedies·. 

Strategic Focus 

The Postal Service is committed to providing equal employment opportunity (EEO) for all employees. 
Awareness is the key to ensuring a workplace free of unlawful and inappropriate conduct The Postal Service 
is delivering on its commitment to improve the work environment by providing training to all employees with 
information regarding EEO laws and remedies as required by federal law and regulations. 
Timeline for implementing three-part project: 

• July 1, 2012 deadline Phase 1 
o To run April 1 - May 31 , 30, 2012 

• Develop the series of Talk and get approval 
• Get budget approved for training 
• Develop articles for distribution for different mediums 
• Have the course number initiated in the Leaming Management Systems (LMS) 

• April 5 deadline Phase 2 
o To run July 12, - September 30, 2012 

• Postal Bulletin to run July 12, 201 2, with memo to the field regarding training 
• Link into article run July 17, 2012 
• Ticker tape run July 17-24, 2012 
• Distribute the series of seven service talks to the field for delivery between July 12, 

2012 through September 30, 201 2 

• September 30, 2012 deadline Phase 3 
o To run September 1-30, 2012 

• Link article to run around September 10, 2012, as a reminder about the completion of 
the training 

• Begin tracking completion entries in the After the Fact Training module for compliancy 
• Ticker tape to run around September 13-20, 2012 



STRENGTHENING OUR 
FUTURE THROUGH 

RESPECT AND I CLUSION 

The Postal Service is committed to fostering an inclusive 

workplace where all employees feel valued and respected. 

If you have questions or concerns about how you are being 

treated, contact your supervisor or Human Resources. If 

you feel this treatment involves illegal behavior, call EEO at: 

1-888-EEO-USPS (1-888-336-8777), TIY: 1-888-325-2914. 

PLUS! TUR OUT AND POST ON BUll!TIN BOARDS 

-.. U "w l r UJ S :,Fi S 
,?' l'O~ r,~L H ll~ I( l 
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1~·1' "f'l "ompliance & Appeals Pmrranis 
41:.. ! nfant P'm SW kM 94JJ 

t1o~n1111ton DC 20l60·4135 

The Honorable Jacqueline A. Bomen 
Chair 
Equal Employment Opportunity Comrnuton 
131 M Street NE 
wastvngton. DC 20507-0001 
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OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE 
M>OO Dl!Pl!Nll! Pl!NTAGON 

WASHINGTON, D.C. 20301--4000 

The Honorable Jacqueline A. Berrien 
Chair 
Equal Employment Opportunity Commission 
Washington, DC 20507 

Dear Chairwoman Berrien: 

JUN 17 Lvd 

Enclosed please find additional Fiscal Year 2012 reports from the Department of Defense 
Components regarding their implementation of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of2002 (No FEAR Act) as required by Title II of the Act 
and by regulation of the Office of Personnel Management at Title 5, Code of Federal 
Regulations, Part 724.302 (5 C.F.R. §724.302). 

If you have any questions about this submission or require more information, please 
contact Ms. Beatrice Bemfeld at 703-571-9336 or at Beatrice.Bemfeld@osd.mil. 

Enclosure: 
As stated 

E 'n :Z\ d ti z 11nr £\OI 

,i lV:i'"' JHJ. .:11; ::Jl.:130 
! ;~ 1\I? '~?'·! 

Sincerely, 

Director 
Office of Diversity Management and 

Equal Opportunity 

... . 

mailto:Beatrice.Bemfeld@osd.miL


INDEX OF DoD COMPONENT FY12 NO FEAR REPORTS 

Component: 

• Defense Contract Audit Agency (DCAA) 
• Defense Contract Management Agency (DCMA) 
• Defense Intelligence Agency (DIA) 
• Defense Media Activity (DMA) 
• Department of Defense Inspector General (DoDIG) 
• TRICARE Management Activity (TMA) 
• Department of the Navy (USN) 
• Uniformed Services University of the Health Sciences (USUHS) 



Uniformed Services University of the Health Sciences 

Equal Employment Opportunity 

No FEAR Act Data 

Annual Report 

Oct 1, 2011- Sept 30, 2012 

COMPLAINT ACTIVITY # 
Number of complaints filed 6 
Number of Complainants 6 
Repeat Filers 1 

COMPLAINTS BY BASIS # 
Note: Complaints can be filed alleging multiple bases. The sum of the bases may 
not equal total complaints filed. 
Race 3 
Color 0 
Religion 0 
Reprisal 3 
Sex 1 
National Origin 0 
Equal Pay Act 0 
Age 1 
Disability 3 
Non-EEO 0 

COMPLAINTS BY ISSUE # 
Note: Complaints can be filed alleging multiple issues. The sum of the issues may 
not equal total complaints filed. 
Appointment/Hire 0 
Assignment of Duties 1 
Awards 0 
Conversion to Full-Time 0 

Demotion 0 
Reprimand 0 
Removal 0 
Suspension 0 
Other 0 

Duty Hours 0 
Evaluation Appraisal 1 



USUHS No FEAR Act Data, Oct 1, 2011 - Sep 30, 201 2 

Examinationff est 0 

HARASSMENT # 
Non-Sexual 6 
Sexual 0 
Medical Examination 0 
Pay (Including Overtime) 0 
Promotion/Non-Selection 0 

REASSIGNMENT # 
Denied 0 
Directed 0 
Reasonable Accommodation 0 
Reinstatement 0 
Retirement 0 
Termination 0 
Terms/Conditions of Employment 0 
Time and Attendance 0 
Training 0 
Other 0 

PROCESSING TIME # 
Complaints pending during fiscal year 0 
Average number of days in investigation stage 0 
Number of days in final action stage 0 
Complaint pending during fiscal year where hearing was requested 0 
Average number of days in investigation stage 0 
Average number of days in final action stage 0 
Complaint pending during fiscal year where hearing was not requested 0 
Average number of days in investigation stage 0 
Average number of days in final action stage 0 

COMPLAINTS DISMISSED BY AGENCY # 
Total Complaints Dismissed by Agency 0 
Average days pending prior to dismissal 0 

COMPLAINTS WITHDRAWN BY COMPLAINANTS # 
Total Complainants Withdrawn by Complainants 3 

TOT AL FINAL ACTIONS FINDING DISCRIMINATION # % 
Total Number ofFindin s 0 0 
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USUHS No FEAR Act Data, Oct 1, 2011 - Sep 30, 2012 

Without Hearing 0 0 
With Hearing 0 0 
FINDINGS OF DISCRIMINATION RENDERED BY BASIS # % 
Note: Complaints can be filed alleging multiple bases. The sum of the 
bases may not equal total complaints and fmdin2s. 
Total Number ofFindin2s 0 0 
-Race 0 0 
-Color 0 0 
-Religion 0 0 
-Reprisal 0 0 
-Sex 0 0 
-National Origin 0 0 
-Equal Pay Act 0 0 
-Age 0 0 
-Disability 0 0 
-Non-EEO 0 0 

FINDINGS AFTER HEARING # O/o 

-Race 0 0 
-Color 0 0 
-Religion 0 0 
-Reprisal 0 0 
-Sex 0 0 
-National Origin 0 0 
-Equal Pay Act 0 0 
-Age 0 0 
-Disability 0 0 
-Non-EEO 0 0 

FINDINGS WITHOUT HEARING # % 
Race 0 0 
Color 0 0 
Religion .o 0 
Reprisal 0 0 
Sex 0 0 
National Origin 0 0 
Equal Pay Act 0 0 
Age 0 0 
Disability 0 0 
Non-EEO 0 0 

FINDINGS OF DISCRIMINATION RENDERED BY ISSUE # O/o 

Total Number of Findin2s 0 0 
Aooointment/Hire 0 0 
Assignment of Duties 0 0 
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USUHS No FEAR Act Data, Oct 1, 2011 - Sep 30, 2012 

Awards 0 0 
Conversion to Full-Time 0 0 

# % 
Disciplinary Action 0 0 
Demotion 0 0 
Reprimand 0 0 
Suspension 0 0 
Removal 0 0 
Other 0 0 
Duty Hours 0 0 
Evaluation Appraisal 0 0 
Examinationff est 0 0 
Harassment 0 0 
Non-Sexual 0 0 
Sexual 0 0 
Medical Examination 0 0 
Pay (Including Overtime) 0 0 
Promotion/Non-Selection 0 0 
Reassignment 0 0 
Denied 0 0 
Directed 0 0 
Reasonable Accommodation 0 0 
Reinstatement 0 0 
Retirement 0 0 
Termination 0 0 
Terms/Conditions of 0 0 
Time and Attendance 0 0 
Training 0 0 
Other 0 0 

FINDINGS AFTER HEARING # O/o 
Appointment/Hire 0 0 
Assignment of Duties 0 0 
Awards 0 0 
Conversion to Full-Time 0 0 
Disciplinary Action 0 0 

Demotion 0 0 
Reprimand 0 0 
Suspension 0 0 
Removal 0 0 
Other 0 0 

Duty Hours 0 0 
Evaluation Aooraisal 0 0 
Examinationff est 0 0 
Harassment 0 0 
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USUHS No FEAR Act Data, Oct I, 2011 - Sep 30, 2012 

Non-Sexual 0 0 
Sexual 0 0 

# % 
Medical Examination 0 0 
Pay (Including Overtime) 0 0 
Promotion/Non-Selection 0 0 
Reassignment 0 0 

Denied 0 0 
Directed 0 0 

Reasonable Accommodation 0 0 
Reinstatement 0 0 
Retirement 0 0 
Termination 0 0 
Terms/Conditions of Employment 0 0 
Time and Attendance 0 0 
Training 0 0 
Other 0 0 

FINDINGS WITHOUT HEARING # O/o 

Appointment/Hire 0 0 
Assignment of Duties 0 0 
Awards 0 0 
Conversion to Full-Time 0 0 
Disciplinary Action 0 0 

Demotion 0 0 
Reprimand 0 0 
Suspension 0 0 
Removal 0 0 
Other 0 0 

Duty Hours 0 0 
Evaluation Appraisal 0 0 
Examination/Test 0 0 
Harassment 0 0 

Non-Sexual 0 0 
Sexual 0 0 

Medical Examination 0 0 
Pay (Including Overtime) 0 0 
Promotion/Non-Selection 0 0 
Reassignment 0 0 

Denied 0 0 
Directed 0 0 

Reasonable Accommodation 0 0 
Reinstatement 0 0 
Retirement 0 0 
Termination 0 0 
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USUHS No FEAR Act Data, Oct I, 2011 - Sep30, 2012 

Terms/Conditions of Employment 0 0 
Time and Attendance 0 0 

# O/o 

Training 0 0 
Other 0 0 

PENDING COMPLAINTS FILED IN PREVIOUS FISCAL YEARS BY STATUS # 
Total Complaints from previous Fiscal Years 2 
Total Complainants 2 

NUMBER OF COMPLAINTS PENDING # 
Investh~ation 0 
Hearin2 2 
Final Action 0 
Appeal with EEOC Office of Federal Operations 0 

COMPLAINT INVESTIGATIONS # 
Pendin2 Complaints where investigations Exceed Required Time Frames 2 
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THE SECRETARY OF VETERANS AFFAIRS 
WASHINGTON 

The Honorable Jacquelin A. Berrien 
Chainnan 

April 2, 2013 

U.S. Equal Employment Opportunity Commission 
131 M Street, NE 
Washington, DC 20507 

Dear Madam Chair. 

I am pleased to send you the enclosed copy of the Department of Veterans 
Affairs (VA) Rscal Year 2012 annual report prepared in accordance with Section 203 of 
the Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 
(No FEAR Act), Public Law 107-174. 

This report provides infonnation regarding the number of cases arising under the 
respective areas of law cited In the No FEAR Act where discrimination was alleged; the 
amount of money required to be reimbursed by VA to the Judgment Fund in connection 
with such cases; the number of employees disciplined for discrimination, retaliation, 
harassment or any other infractions of any provision of law referred to under the Ad; 
and an analysis of trends. 

An Identical letter has been sent to each entity designated to receive this report 
as listed In Section 203 of the No FEAR Act, as well as to the U.S. Attorney General 
and the Director of the U.S. Office of Personnel Management 

Sincerely, 

Enclosure =- n:;u 
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Department of Veterans Affairs 

Fiscal Year 2012 Annual Report 

Notification and Federal Employee Antidiscrimination and 

Retaliation Act of 2002 (No FEAR Act) 

Public Law 107-174 

March 2013 



BACKGROUND 

The Notification and Federal Employee Antidiscrimination and Retaliation Act (No FEAR 
Act) was signed into law by President George W. Bush on May 15, 2002, and became 
effective on October 1, 2003. The Act requires Federal agencies to be accountable for 
violations of antidiscrimination and whistleblower protection laws and to post certain 
statistical data relating to Federal sector EEO complaints filed with the agency. 

Section 203 of the No FEAR Act requires that each Federal agency submit an annual 
Report to Congress not later than 180 days after the end of each fiscal year. Agencies 
must report on the number of Federal district court cases arising under each of the 
respective areas of law specified in the Act in which discrimination was alleged; the 
status or disposition of cases; the amount of money required to be reimbursed; the 
number of employees disciplined; any policies implemented related to appropriate 
disciplinary actions against a Federal employee who discriminated against any individual, 
or committed a prohibited personnel practice; and an analysis of the data collected such 
as trends and causal analysis. 

REPORTING REQUIREMENTS 

Section 203 of the No FEAR Act has nine reporting requirements. The Department of 
Veterans Affairs' response for each requirement for fiscal year 2012 can be found below: 

(1) The number of cases in Federal court pending or resolved in each fiscal year and 
arising under each of the respective provisions of the Federal Antidiscrimination Laws 
and Whistleblower Protection Laws applicable to them as defined in Section n4.102 of 
subpart A in which an employee, former Federal employee, or applicant alleged a 
violation(s) of these laws, separating data by the provision(s) of law involved: 

• Number of Cases Still Pending at End of Reporting Period: 1511 

• Number of Cases Resolved During Reporting Period: 1172 

(2) In the aggregate, forthe cases identified in paragraph (a)(1) of this Section 203 and 
separated by provision(s) of law is as follows: 

Of the 268 cases set forth in the response to Reporting Requirement #1 for the 
reporting period, the folloWing details the number of times that a particular basis for 
discrimination is mentioned in a complaint: 3 

1 This total includes two Whistleblower Act complaints. 
2 This total includes one Wbistleblower Act complaint 
3 In looking at these numben, one should take into consideration that many complaints contain multiple bases of 
alleged discrimination. 
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A. Number of pending cases in which a particular basis for discrimination is listed: 

Reprisal 79 Sexual Harassment 6 
Race 67 Color 14 
Sex (Gender) 43 Whistleblower Protection Act 2 
Disability 51 Equal Pay Act 0 
Age 39 National Origin 25 
Religion 10 

B. Number of resolved cases in which a particular basis for discrimination was listed: 

Reprisal 49 Sexual Harassment 8 
Race 52 Color 8 
Sex (Gender) 30 Whistleblower Protection Act 1 
Disability 42 Equal Pay Act 1 
Age 34 National Origin 13 
Religion 6 

(i) Manner in which the 117 cases that were resolved during the fiscal year were 
resolved: 

Judgment on Merits in Favor of the Agency 29 
Judgment on Merits in Favor of the Plaintiff 1 
Resolved by Settlement 42 
Dismissal by Court 42 
Suit Withdrawn by Plaintiff 3 

(ii) The amount of money required to be reimbursed to the Judgment Fund by the Agency 
for payments as defined in § 724.102 of subpart A of this part: 

Total amount reimbursed to Judgment Fund: $1,854,250.<>04 

(iii) The amount of reimbursement to the Fund for attorney's fees where such fees have 
been separately designated is as follows: 

Total amount reimbursed tothe Judgment Fund: $280,732.645 

(3) In connection with cases identified in paragraph (a)(1) Section 203, provide the total 
number of employees in each fiscal year disciplined as defined in § 724.102 of 
subpart A and the specific nature, e.g., reprimand, etc., of the disciplinary actions taken, 
separated by the provision(s) of law involved. 

• The amount listed represents the total amount of money paid to Plaintiffs during Fiscal Year 2012. However, not all 
oftbe payments made to Plaintif!S were paid tbru the Judgment Fund. Instead some payments to Plaintif!S were made 
dirtt:tJy to the Plaintiff by the facility or Agency, thus not requiring any reimbmsement to the Judgment FWld. 

' The amount listed represents the 1!!!!!!.amount of attorney fees paid during Fiscal Year 2012. However, not all 
attorney fees were paid tbru the Judgment Fund. Instead some attorney fee payments were made directly to the 
attorney by the facility or Agency, thus not requiring any reimbmsement to the Judgment Fund. 
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Employees disciplined as defined In regulation 
§724.102 of cases pending or resolved In Federal 
Court 
Fiscal Year 2007 2008 2009 2010 2011 2012 

Reprimand 0 1 0 1 3 
Civil Rinhts Act of 1964 
Aae Disaimination in Emolovrnent Act of 1967 
Fair Labor Standards Act of 1973 
Marital status or oolitical affiliation 
WhisHeblower 

sus .... nslon 0 1 0 0 5 
Civil Riahts Act of 1964 
Ane Discrimination in EmolovmAnt Act of 1967 
Fair Labor Standards Act of 1973 
Marital status or nnlitical affiliation 
WhisHeblower 

Reduction In Grade or Pav 0 0 1 0 0 
Civil Riahts Act of 1964 . 
Aae Disaimination in Emolovrnent Act of 1967 
Fair Labor Standards Act of 1973 
Marital status or oolitical affiliation 
WhisHeblower ' 

Removal i 1 0 0 I 2 0 
Civil Riahts Act of 1964 I I I 

Ane Discrimination in Emolovment Act of 1967 ' !1 

Fair labor Standards Act of 1973 ii I 
Marital status or nnlitical affiliation I 

Whistleblower 
' 

(4) Provide the final year-end data about disaimination complaints for each fiscal year 
that was posted in accordance with Equal Employment Opportunity Regulations at 
subpart G of title 29 of the Code of Federal Regulations (implementing section 
301(c)(1)(B) of the No FEAR Act): 

0 

0 

1 

3 

Attachment A contains this information. The No FEAR Act requires that this data 
be provided for each of VA's Administrations; therefore, the Attachment contains 
VA's aggregate data in Tab 1, data for the Veterans Health Administration (VHA) 
in Tab 2, the Veterans Benefits Administration (VBA) in Tab 3, and the National 
Cemetery Administration (NCA) in Tab 4. 

(5) In connection with cases in Federal court, provide the number of employees in each 
fiscal year disciplined as defined in § n4.102 of subpart A in accordance with any 
agency policy described in paragraph (a)(6) of Section 203. The specific nature, e.g., 
reprimand, etc., of the disciplinary actions taken must be identified: 
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Employees disciplined as defined In regulation 
§724.102 of cases pending or rvsolved In Federal 
Court 
Fiscal Year 2007 2008 2009 2010 2011 2012 

Reprimand 0 1 0 1 3 0 
Civil Ri!lhts Act of 1964 
Ane Discrimination in Employment Act of 1967 
Fair Labor Standards Act of 1973 
Marital status or nnlitic:al affiliation 
WhisUeblower 

Suspension 0 1 0 0 5 0 
Civil Rinhts Act of 1964 
Ane Discrimination in Emplovment Act of 1967 
Fair Labor Standards Act of 1973 
Marital status or DOlitical affiliation 
Whistleblower 

Reduction In Grade or Pay 0 0 1 0 0 1 
Civil Riahts Act of 1964 
Ane Discrimination in -emolovment Act of 1967 
Fair Labor Standards Act of 1973 
Marital status or nolitical affiliation 
Whistle blower 

Removal 1 0 0 2 0 3 
Civil Ri!lhts Act of 1964 
Alie Discrimination in Emolo""""nt Act of 1967 
Fair Labor Standards Act of 1973 
Marital status or DOlitical affiliation 
Whistleblower 

(6) Provide a detailed description of the agency's policy for taking disciplinary action 
against Federal employees for conduct that is inconsistent with Federal Antidiscrimination 
Laws and Whistleblower Protection Laws or for conduct that constitutes another 
prohibited personnel practice revealed in connection with agency investigations of 

- alleged violations of these laws are as follows: 

• VA Handbook 5021, Part I, Chapter 1 contains the policy for taking disciplinary 
and adverse actions in the Department of Veterans Affairs, and this chapter 
applies to all VA employees appointed under title 5 U.S.C., and employees 
appointed under title 38 U.S.C., sections 7401(3). (Attachment B) 

• VA Handbook 5021, Part II, Chapter 1 governs disciplinary and major adverse 
actions based on conduct or performance, and this chapter applies to VA 
employees holding a full-time, permanent appointment under 38 U.S.C 7401(1) 
who have satisfactorily completed the probationary period required by 38 
U.S.C. 7403(b). (Attachment C) 

-(7) Provide an analysis of the information provided in paragraphs (a)(1) through (6) of 
Section 203 (in conjunction with data provided to the Equal Employment Opportunity 
Commission in compliance with 29 CFR part 1614 subpart F of the Code of Federal 
Regulations) is as follows: 
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2012 Formal Complaint Activity 

VA-wide formal complaint activity has decreased by less than 1 % since 2011 . 
The following is a breakdown of complaint activity by Administration since 2011 : 

o Veterans Health Administration complaint activity increased by .24%. 
o Veterans Benefits Administration complaint activity decreased by 14.4%. 
o National Cemetery Administration complaint activity increased by 22.2%. 

Frequency of Bases and Claims 

Since 2007, the most frequently cited bases in EEO complaints throughout VA has 
remained relatively constant: reprisal , race, disability, sex, and age. The following 
depicts the frequency of bases raised in complaints filed in FY 2012. 

Most Frequently Filed Bases VA wide 

Age 
14% 

Equal Pay Act 
0% 

National Origin 
5% Sex (Gender) 

15% 

Race 
Color 
2% 

The most commonly cited claims are harassment (non-sexual), promotion/non
selection and disciplinary action: Harassment (non-sexual) shows an increase 
from 1019 in FY 2011 to 1111 in FY 2012, which is an 8.3% increase. 
Promotion/non-selection slightly increased from 393 in FY 2011 to 423 in FY 2012, 
which is a 7% increase. Disciplinary actions increased from 350 in FY 2011 to 410 
in FY 2012, which is a 15% increase. 

Findings of Discrimination 

Findings of discrimination have increased VA-wide by 19.5% since FY 2011 . 

o VHA findings increased by 6% since 2011 . 
o VBA findings increased by 80% since 2011 . 
o In NCA, there was one complaint of discrimination in 2007, which was the 

first finding since 2004. There have been no findings since 2007. 
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(8) For each fiscal year, any adjustment needed or made to the budget of the agency to 
comply with its Judgment Fund reimbursement obligation(s) incurred under § 724.103 of 
subpart A is as follows: 

The budget is adjusted annually based on an analysis of historical reimbursement 
data. 

(9) The agency's written plan developed under§ 724.203(a) of subpart 8 , to train its 
employees is as follows: 

The VA Leaming University (VALU) uses the VA Talent Management System (TMS) 
to provide VA online learning information and testing to demonstrate knowfedge. A 
threshold score must be obtained on the test in order to receive credit for the training. 
Classroom training is available for employees without computer access and for those 
who opt to receive training in a traditional setting. Online training is located on the TMS 
site at: 

https:llwww.tms.va.govlplateau/user/login.jsp 

Ongoing training is available. Employees are automatically assigned the training in the 
TMS and required to complete it when starting employment. The TMS also sends an 
email reminding employees of this training requirement prior to it becoming due. 

Training taken online through the TMS is automatically documented and employees 
have the option of printing out training certificates. Employees who receive classroom 
training have their attendance captured by the instructor(s) or organization sponsoring 
the training. The completions are manually entered and employees are able to print 
out certificates of completion from the TMS. 
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Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR §1614.704(a) - © 

Complaint Activity 

Number of Complaints Filed in FY 1614.704(a) 

Number of Complainants 1614.704(b) 

Repeat Filers 1614.704(c) 

29 CFR §1614.704(d) 

Complaints by Basis 

Race 
Color 
Religion 
Reprisal 
Sex 
National Origin 
Eoual Pav Act 
Age 
Disability 
Other 
Non-EEO 

Internal Complaint Activity 
VA-Wide 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 2011 
1921 2118 2232 2199 2369 

1765 1947 2051 2083 2198 

127 136 137 116 147 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 2011 
1219 1450 1679 1566 873 

108 108 103 130 67 
92 163 147 121 58 

1324 1654 1746 1767 869 
893 1059 1152 11 53 609 
249 329 308 347 187 

22 8 12 6 
728 858 1142 1042 590 
871 1041 1040 1219 659 

92 0 0 0 0 

2012 

2347 

2165 

154 

201 2 

873 
71 
83 

923 
607 
207 

9 
578 
666 

0 



29 CFR §1614.704(e) 

Complaints by Issue 

AooointmenUHire 
Assionment of Duties 
Awards 
Conversion to Full-time 
Disciplinary Action 

Demotion 
Reprimand 
Suspension 
Removal 
Other 

Dutv Hours 
Evaluation Aooraisal 
Examinationrrest 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pav (Including Overtime) 
Promotion/Non-Selection 
Reassiqnment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Emolovment 
Time and Attendance 
Trainino 
Other 

Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

Internal Complaint Activity 
VA-Wide 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 2011 
123 105 145 79 108 
146 184 139 154 131 
47 37 24 32 18 

3 1 2 1 1 
403 331 365 342 350 

14 10 17 11 15 
72 60 51 59 57 

136 107 96 87 103 
48 62 68 56 69 

133 92 133 129 106 
46 59 58 65 30 

129 124 95 146 171 
1 1 3 2 0 

1592 1445 1780 1734 1101 
1465 1377 1672 1661 1019 

127 68 108 73 82 
15 9 8 14 6 

129 123 68 87 97 
665 653 468 440 393 
113 79 18 88 77 

95 117 113 131 172 
2 2 4 3 1 

38 23 24 30 31 
201 191 289 273 225 

60 46 68 48 44 
218 190 175 171 153 

61 55 60 63 69 
382 405 485 411 31 1 

2012 

115 
128 
20 

1 
410 

23 
59 

121 
66 

141 
53 

182 
1 

1175 
1111 

64 
9 

75 
423 
80 

170 
0 

24 
174 

8 
170 

72 
317 



29 CFR ~1614.704(f) 

Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

Internal Complaint Activity 
VA-Wide 

Processing Time " ... post the average length of t ime it takes to Previous Fiscal Year Data 

complete each step of the process for every complaint that is 
Ave. Ave.D Ave. Ave.D pending during any time of the then fiscal year ... " Num. Num. Num. Num. 
n ::av c:. ::av e;: n .. u !lV C. 

2007 2008 2009 2010 
All complaints pending in Investigative Staae 1614.704 460 122.4 552 117.4 510 101 571 11 6.5 
Al l complaints pendina in Final Aaencv Action Staae (f) (1) 207 454 175 421.7 277 449 268 500.6 
All complaints pending in which Hearing was not requested 161 4.704 

(f) (2) 417 284 548 259 267 408 261 483.7 
Time in lnvestlaatlon Staae 417 216.6 548 191.1 267 174 261 181.5 
Time to issue Final Agencv Action 417 67 548 68 425 75 506 · 120 

All complaints pending in which a Hearing was requested 1614.704 
(f) (3) 326 235 291 201 1248 493 1367 554.3 

Time in Investigation Stage 326 222.3 291 193 1248 184 1367 181 .8 
Time to issue Final Aaencv Action 326 13 291 8 322 14 365 14 

Num. 
Ave. 
Days 

Ave.D Num. 
a v s 2012 

201 1 
564 11 4.9 751 124.6 
317 503.3 290 511 .6 

301 472.6 276 494.7 
301 180.3 276 168.3 
465 · 125 527 ·181 

1435 592.4 1521 622.2 
1435 183.0 1521 183.2 

439 15 399 13 
.,. This figure incfudes the average delay in getting the file to the Department's adjudication office (OE.DCA) in VA 's Central Office of 18 days; said de fay computed from 
start of Final Action Staae (see Sac. 1614. 702tal1 to rece1Dt of invastioative fife m OE:DCA. Actual Drocessmq time in OEDCA was 163 davs. 

29 CFR §1614.704(g) 29 CFR §1614.705 Comparative Data 

Complaints Dismissed by Agency Pursuant to Previous Fiscal Year Data 
2012 

1614.107(a) 2007 2008 2009 2010 2011 
Total Complaints Dismissed by Aaency 414 389 485 418 556 423 
Average days pending prior to dismissal 

54.03 54.25 53.5 48.7 49.3 57.3 

29 CFR §1614.704(h) 29 CFR §1614.706 Comparative Data 

Previous Fiscal Year Data 2012 

Complaints Withdrawn by Complainants 2007 I 2008 I 2009 I 2010 I 2011 
Total Complaints Withdrawn by Complainants 2191 2031 1841 1781 203 222 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR §1614.704(i) 

Total Final Agency Actions Finding Dlscr/mlnatlot 

# 
Total Number Findings 704(h)(1) 
Without Hearinq 704(h)(2) 
With Hearing 704(h)(3) 

29 CFR §1614.704(i) 

Findings of Discrimination Rendered by Basis 
# 

Total Number Findinas 704(i)(1) 
Race 
Color 
Religion 
Reprisal 
Sex 
National Oriqin 
Equal Pay Act 
Age 
Disability 
Non-EEO 

29 CFR 61614.704(j) 

Findings of Discrimination Rendered by Basis 
# 

Number Findings Rendered 
AfterHeanng704(i){3) 

Race 
Color 
Reliaion 
Reprisal 
Sex 
National Origin 
Equal Pay Act 
AQe 
Disability 
Non-EEO 

Internal Complaint Activity 
VA-Wide 

29 CFR §1614.705 Comparative Data 
Previous Fiscal Year Data 

2007 2008 2009 2010 
% # % # % # % 

34 24 100 22 100 33 100 
6 18% 12 50% 6 27% 10 30% 

28 82% 12 50% 16 73% 23 70% 

29 CFR §1614.705 Comparative Data 
Previous Fiscal Year Data 

2007 2008 2009 2010 
% # % # % # % 

34 24 100 22 100 33 100% 
9 26% 5 17% 2 9% 6 18% 
1 3% 1 6% 1 3% 
1 3% 0 0% 

12 35% 14 58% 9 41% 14 42% 
4 12% 4 17% 8 24% 
2 6% 1 6% 2 6% 
2 6% 0 0% 

1 6% 4 18% 5 15% 
12 35% 4 17% 8 36% 7 21% 

0 0% 

29 CFR 61614.705 Comparative Data 
Previous Fiscal Year Data 

2007 2008 2009 2010 
% # % # % # % 

28 12 50% 16 73% 23 70% 
9 100% 4 80% 2 100% 5 83% 
1 100% 1 100% 
1 100% 0 0% 

11 92% 7 50% 8 89% 8 57% 
4 100% 1 50% 4 50% 
2 100% 2 100% 
2 100% 0 0% 

1 100% 4 100% 4 80% 
7 58% 1 25% 4 50% 5 71 % 

0 0% 

2011 
2012 

# % # % 
33 100% 41 100% 
10 30% 15 37% 
23 70% 26 63% 

2011 
2012 

# % # % 
33 100% 41 100% 

3 9% 3 7% 
1 3% 1 2% 
1 3% 

14 42% 15 37% 
6 18% 10 24% 

2 6% 3 7% 
11 33% 19 46% 

2011 
2012 

# % # % 

23 70% 26 63% 
3 100% 2 67% 
1 100% 1 100% 

11 79% 12 75% 
5 83% 7 70% 

2 100% 2 67% 
4 36% 13 62% 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR §1614.704(j) 

Findings of Discrimination Rendered by Basis 

# 
Total Number Findinas 704tiU1) 
Number Findings Rendered Without Hearing 7040)(2) 

Race 
Color 
Religion 
Reprisal 
Sex 
National Origin 
Equal Pav Act 
Aoe 
Disability 
Non-EEO 

Internal Complaint Activity 
VA-Wide 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 

% # % # % # % 
34 24 6 27% 33 100% 
6 12 10 

50% 30% 
1 20% 1 17% 
1 100% 0 0% 

0 0% 
1 8% 7 50% 1 11 % 6 43% 

1 50% 4 50% 
1 100% 0 0% 

0 0% 
1 20% 

5 42% 3 75% 4 50% 2 29% 
0 0% 

2012 
2011 

# % # % 
33 100% 41 100% 
10 70% 15 37% 

1 33% 

1 100% 
3 21% 4 ZS% 
1 17% 3 30% 

1 33% 
7 64% 8 38% 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR §1614.704(k) 

Findings of Discrimination Rendered by Issue 

# 
Total Number Findinas 704(k)(1) 
Appointment/Hire 
Assis:inment of Duties 
Awards 
Conversion to Full-time 
Disciplinary Action 

Demotion 
Reprimand 
Suspension 
Removal 
Oth er 

Duty Hours 
Evaluation Appraisal 
Examinationrrest 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pay (Including Overtime) 
Promotion/Non-Selection 
Reassignment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Employment 
Time and Attendance 
Trainino 
Other 

Internal Complaint Activity 
VA-Wide 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 
% # % # % # % 

34 24 100% 22 100% 33 100% 
1 3% 1 5% 1 3% 
2 6% 1 4% 1 5% 3 9% 
2 6% 1 3% 

0 0% 
1 3% 2 8% 0 0% 

0 0% 
1 3% 0 0% 

2 8% 3 9% 
0 0% 
0 0% 

1 3% 0 0% 
1 3% 1 4% 2 6% 

1 4% 0 0% 
3 9% 6 25% 0 0% 
3 9% 3 12% 1 5% 5 15% 

3 12% 2 9% 4 12% 
1 3% 1 4% 1 5% 0 0% 
2 6% 0 0% 

10 29% 3 12% 6 27% 12 36% 
2 6% 4 17% 0 0% 

1 3% 
2 6% 4 17% 1 3% 
6 18% 4 17% 2 9% 3 9% 

1 3% 
0 0% 

6 18% 5 21% 1 5% 4 12% 
1 3% 

1 3% 1 4% 1 5% 1 3% 
1 5% 0 0% 

6 18% 6 25% 5 23% 8 24% 

201 2 

2011 
# % # % 

33 100% 41 100% 
2 5% 

2 6% 1 2% 
1 3% 1 2% 
1 3% 

1 3% 
1 2% 

5 15% 
1 2% 

1 3% 1 2% 

2 6% 2 5% 

4 12% 6 15% 
3 9% 4 10% 
2 6% 1 2% 
1 3% 
6 18% 8 20% 

2 5% 
8 24% 10 24% 

3 9% 2 5% 

2 6% 2 5% 

4 12% 7 17% 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR §1614.704(k) 

Findings of Discrimination Rendered by Issue 

# 
Findings After Hearinq 704(k)(3) 
AppointmenUHire 
AssiQnment of Duties 
Awards 
Conversion to Full-time 
Disciplinary Action 

Demotion 
Reprimand 
Suspension 
Removal 
Other 

Dutv Hours 
Evaluation Appraisal 
Examination/Test 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pay (Including Overtime) 
Promotion/Non-Selection 
Reassignment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Employment 
Time and Attendance 
Training 
Other 

Internal Complaint Activity 
VA-Wide 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 
% # % # % # % 

28 12 50% 16 73% 23 100% 
1 100% 1 100% 
2 100% 1 100% 3 100% 
2 100% 1 100% 

0 0% 
1 100% 1 50% 0 0% 

0 0 
1 100% 0 0% 

1 50% 2 67% 
0 0% 
0 0% 

1 100% 0 0% 
1 100% 1 100% 2 100% 

0 0% 
2 67% 0 0% 
2 67% 2 40% 

1 50% 0 0% 
1 100% 0 0% 
2 100% 0 0% 
9 90% 3 100% 6 100% 12 100% 
2 100% 2 50% 0 0% 

1 100 
2 100% 2 50% 0 0% 
5 83% 1 25% 1 33% 

1 100% 
0 0% 

4 67% 3 60% 1 100% 0 0% 
1 25% 

1 100% 1 100% 1 100% 1 100% 
1 100% 0 0% 

5 83% 3 50% 5 83% 5 63% 

2012 

2011 
# % # % 

23 70% 26 63% 

1 50% 1 100% 
1 100% 1 100% 
1 100% 

1 100% 
1 100% 

4 80% 
1 100% 

1 100% 

2 100% 2 100% 

3 75% 5 83% 
2 67% 2 50% 
1 50% 1 100% 

6 100% 6 75% 

1 50% 
3 38% 4 40% 

2 67% 1 50% 

2 100% 2 100% 

2 50% 4 57% 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR §1614.704(k) 

Findings of Discrimination Rendered by Issue 
\ 

# 
Total Number Findinqs 704(k)(1) 
Findinqs Without Hearin<:& 704(k)(2) 
Appointment/Hire 

Assignment of Duties 
Awards 
Conversion to Full-time 
Disciplinarv Action 

Demotion 
Reprimand 
Suspension 
Removal 
Other 

Duty Hours 
Evaluation Appraisal 
Examinationrr est 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pav (Including Overtime) 
Promotion/Non-Selection 
Reassignment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Employment 
Time and Attendance 
Training 
Other 

Internal Complaint Actlvlty 
VA-Wide 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 
% # % # % # % 

34 12 50% 22 33 100% 
6 18% 6 27% 10 30% 

1 100% 0 0% 
0 0% 
0 0% 
0 0% , 50% 0 0% 
0 0% 
0 0% 

1 50% 1 33% 
0 0% 
0 0% 
0 0% 
0 0% 

1 100% 0 0% 
1 33% 6 100% 0 0% 
1 33% 3 100% 3 60% 

3 100% 1 50% 4 100% 
1 100% 0 0% 

0 0% 
1 10% 0 0% 

2 50% 0 0% 
0 0% 

2 50% 1 100% 
1 17% 3 75% 2 100% 2 67% 

0 0% 
0 0% 

2 33% 2 40% 0 0% 
3 75% 
0 0% 
0 0% 

1 17% 3 50% 1 17% 3 37% 

2012 

2011 

# % # % 
33 100% 41 100% 
10 30% 15 37% 

2 100% 
1 50% 

1 20% 

1 100% 

1 25% 1 17% 
1 33% 2 50% 
1 50% 
1 100% 

2 25% 

1 50% 
5 63% 6 60% 

1 33% 1 50% 

2 50% 3 43% 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR §1614.704(1) 

Complaints Pending From Previous Fiscal Years by 
Status 

Total complaints from previous Fiscal Years 704(1)(1) 
Total Complainants 704(1)(2) 
Number complaints oendinq: 704(1)(3) 
Investigation 
ROI issued pendina Comolainant's action 
Hearing 
Final Agency Action 
Appeal with EEOC Office of Federal Operations 

29 CFR §1614.704(m) 

Complaint Investigations 

Number Pending Completion of Investigation 
Pending Investigations Over Reaulred Time Frames 

Internal Complaint Activity 
VA· Wide 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 2011 
711 581 862 1079 1203 
640 527 783 969 1078 

2 0 4 2 2 
6 5 10 7 7 

587 509 706 892 946 
93 51 119 132 157 

NA 16 23 46 91 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 2011 
456 549 508 571 565 

50 38 14 24 15 

2012 

1325 
113 

7 
9 

1056 
134 
119 

2012 

750 
45 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR §1614.704(a) - (c) 

Complaint Activity 

Number of Complaints Filed in FY 1614.704(a) 

Number of Complainants 1614.704(b) 

Repeat Filers 1614.704(c) 

29 CFR §1614.704(d) 

Complaints by Basis 

Race 
Color 
Reliqion 
Reorisal 
Sex 
National Oriqin 
Equal Pay Act 
Aqe 
Disability 
Other 
Non-EEO 

Internal Complaint Activity 
Veterans Health Administration 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 2011 

1705 1847 1947 1900 2036 

1566 1715 1795 1794 1893 

118 118 123 102 123 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 2011 
1105 1288 1387 1365 740 
104 87 87 104 55 

88 157 135 105 51 
1167 1441 1551 1577 756 
793 942 956 1014 501 
235 94 91 97 169 

0 21 6 11 6 
609 751 941 887 494 
735 875 857 1009 539 

86 0 0 0 0 

2012 

2041 

1881 

138 

2012 

743 
63 
77 

799 
534 
192 

9 
493 
547 

0 



29 CFR §1614.704(e) 

Complaints by Issue 

AppointmenUHire 
Assionment of Duties 
Awards 
Conversion to Full-time 
Dlsclollnary Action 

Demotion 
Reprimand 
Suspension 
Removal 
Other 

Dutv Hours 
Evaluation Aooraisal 
ExaminationfTest 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pav (lncludino Overtime) 
Promotion/Non-Selection 
Reass lanment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Emplovment 
Time and Attendance 
Training 
Other 

Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

Internal Complaint Activity 
Veterans Health Administration 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 2011 
98 91 134 75 97 

133 162 123 136 113 
42 30 19 25 12 

3 1 2 1 1 
376 293 322 296 292 

14 10 14 8 12 
64 S4 47 49 47 

116 97 88 79 87 
71 SS S6 47 S7 

111 77 117 112 89 
46 S4 S4 64 29 

113 107 80 126 1 S1 
1 1 3 1 0 

1446 1289 1666 1667 945 
132S 1232 147S 1491 873 
121 57 91 66 72 

1S 9 7 13 6 
122 11 S 64 82 89 
S87 SS5 392 387 321 
101 69 67 83 74 

77 98 9S 109 130 
1 2 4 3 1 

33 17 21 24 24 
162 1S9 242 215 178 

S6 41 67 43 41 
199 17S 1S3 1S3 136 

58 45 49 S1 58 
335 347 424 349 267 

2012 

98 
117 

17 
1 

363 
20 
S4 

112 
SS 

122 
48 

1S8 
1 

1035 
980 

55 
9 

66 
359 
74 

134 
0 

21 
149 
4S 

149 
62 

280 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR ~1614.704lfl 

Internal Complaint Activity 
Veterans Health Administration 

Processing Time " ... post the average length of time It takes to Previous Fiscal Year Data 

complete each step of the process for every complaint that is 
Ave. Ave. Ave. pending during any time of the then fiscal year ... " Num. Num. Num. Num. 
n~vR n ,..,., n,..,., 

Ave.O 
~VR 

2007 2008 2009 2010 
All complaints pending in Investigative Stage 1614.704 401 119.2 485 116 485 116 488 117.3 
All complaints pendina in Final Aaencv Action Staae (f) (1) 178 440.2 155 434 155 434 235 498.9 
All complaints pending in which Hearing was not requested 1614.704 

(f) (2) 388 285 501 262 501 262 230 489.4 
Time in lnvestiaation Staae 388 218.9 501 193 501 193 230 182.1 
Time to issue Final Agency Action 388 66 501 69 501 69 453 120 

All complaints pending in which a Hearing was requested 1614.704 
(f) (3) 295 235 265 201 265 201 1177 556.7 

Time in lnvestiaatlon Staae 295 222.2 265 194 265 194 1177 183.2 
Time to issue Final Agency Action 295 13 265 8 265 8 323 14 

Num. 
Ave. 
Days 

Ave.D Num. ,. ., .. 2012 
2011 

489 115.4 664 124.9 
270 503.4 243 513.5 

259 473.6 234 494.1 
259 180.6 234 169.4 
409 ·124 464 •179 

1234 595.8 1311 625.8 
1234 183.9 1311 184.3 

393 15 362 12 
·This figure includes the average delay in getting the fife to the Department's adjudication office (OEDCAJ in VA's Central Office of 18 days; said delay computed from start 
of Final Action Staae fsee Sec. 1614. 702faJT to recefot of investfaative file In OEDCA. Actual orocessina time in OEDCA was 161 davs. 

29 CFR §1614.704(g ) 29 CFR §1614.705 Comparative Data 

Complaints Dismissed by Agency Pursuant to Previous Fiscal Year Data 2012 
1614.107(a) 2007 2008 2009 2010 2011 

Total Complaints Dismissed bv Aaencv 373 345 432 367 489 368 
Average days pending prior to dismissal 

54.53 55.7 52.8 48.4 48.2 57.2 

29 CFR §1614.704(h) 29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 2012 

Complaints Withdrawn by Complainants 2007 I 2008 I 2009 I 201 o I 2011 
Total Complaints Withdrawn by Complainants 2001 1751 1571 1621 180 193 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR &1614.704(11 

Total Final Agency Actions Finding Discrimination 

# 
Total Number Findings 704(h)(1) 
Without Hearinq 704(h)(2) 
With Hearina 704(h)(3) 

29 CFR &1614.704(1) 

Findings of Discrimination Rendered by Basis 
# 

Total Number Findings 704(1)(1) 
Race 
Color 
Religion 
Reprisal 
Sex 
National Oriqin 
Eoual Pav Act 
Age 
Disability 
Non-EEO 

29 CFR §1614.704(1) 

Findings of Discrimination Rendered by Basis 
# 

Number Findings Rendered 
After Hearlno 704tlH3l 

Race 
Color 
Reliaion 
Reprisal 
Sex 
National Onqin 
Equal Pav Act 
Age 
Disability 
Non-EEO 

Internal Complaint Activity 
Veterans Health Administration 

29 CFR &1614.705 Comparative Data 
Previous Fiscal Year Data 

2007 2008 2009 2010 
% # % # % # % 

32 22 100 19 100% 28 100% 
5 16% 11 50% 5 26% 9 32% 

27 84% 11 50% 14 74% 19 68% 

29 CFR §1614.706 Comparative Data 
Previous Fiscal Year Data 

2007 2008 2009 2010 
% # % # % # % 

32 22 19 100% 28 100% 
8 25% 5 23% 1 5% 4 11% 
1 3% 1 4% 
1 3% 

10 31% 13 50% 9 47% 10 36% 
4 13% 4 18% 2 10% 7 25% 
2 6% 1 4% 2 7% 
2 6% 

1 4% 2 10% 3 11% 
11 32% 3 14% 6 31% 7 25% 

2011 
# % 

31 100% 
10 32% 
21 68% 

2011 
# % 

31 100% 
3 10% 

1 3% 
14 45% 
5 16% 

2 6% 
11 35% 

29 CFR §1614.705 Comoaratlve Data 
Previous Fiscal Year Data 

2007 2008 2009 2010 2011 
% # % # % # % # % 

27 84% 11 14 73% 19 68% 21 68% 

8 100% 5 100% 1 100% 3 75% 3 100% 
1 100% 
1 100% 

10 100% 6 46% 8 89% 6 60% 11 79% 
4 100% 1 50% 3 43% 4 80% 
2 100% 2 100% 
2 100% 

1 100% 2 100% 2 67% 2 100% 
6 55% 1 33% 4 57% 5 71 o/o 4 36% 

2012 

# % 
33 100% 
11 33% 
22 67% 

2012 

# % 
33 100% 

2 6% 
1 3% 

15 45% 
8 24% 

3 9% 
13 39% 

2012 

# % 
22 67% 

1 50% 
1 100% 

11 73% 
5 63% 

2 67% 
9 69% 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR §1614.704(1) 

Findings of Discrimination Rendered by Basis 

# 
Total Number FlndlnQS 704(1)(1) 
Number Findings Rendered Without Hearing 704(j)(2) 

Race 
Color 
Religion 
Reprisal 
Sex 
National Origin 
Eoual Pav Act 
Age 
Disability 
Non-EEO 

Internal Complaint Activity 
Veterans Health Administration 

29 CFR §1614.705 Comparative Data 
Previous Fiscal Year Data 

2007 2008 2009 2010 

% # % # % # % 
32 22 100% 19 28 100% 

5 16% 11 50% 5 27% 9 32% 

1 20% 1 25% 
1 100% 

7 54% 1 11% 4 40% 
1 50% 4 57% 

1 100% 

1 33% 
5 45% 2 67% 3 43% 2 29% 

201 2 
2011 

# % # % 
31 100% 33 100% 
10 32% 11 33% 

1 50% 

3 21% 4 27% 
1 20% 3 38% 

1 33% 
7 64% 4 31% 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR &1614.704(k) 

Findings of Discrimination Rendered by Issue 

# 
Total Number Flndlnas 704(k)(1) 
Appointment/Hire 
Assicinment of Duties 
Awards 
Conversion to Full-time 
Discipl inary Action 

Demotion 
Reprimand 
Suspension 
Removal 
Other 

Duty Hours 
Evaluation Aoora1sal 
Examinationrrest 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pav (lncludinci Overtime) 
Promotion/Non-Selection 
Reassiqnment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Employment 
Time and Attendance 
Training 
Other 

Internal Complaint Activity 
Veterans Health Administration 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 
% # % # % # % 

32 22 100% 19 100% 28 100% 
1 3% 1 5% 1 4% 
2 6% 1 4% 1 5% 3 11 % 
2 6% 1 4% 

1 3% 2 9% 

1 3% 
1% 5 9% 1 4% 

1 3% 
1 3% 1 4% 

1 4% 
3 9% 6 27% 
3 9% 3 14% 1 5% 5 18% 

3 14% 2 11% 4 14% 
1 3% 1 4% 1 5% 
2 6% 1 4% 
9 28% 3 14% 4 21% 8 29% 
2 6% 4 18% 

1 4% 
2 6% 4 18% 1 4% 
6 19% 3 14% 1 5% 3 11% 

1 4% 

6 19% 4 18% 1 5% 7 25% 
1 4% 

1 3% 1 4% 1 5% 1 4% 
1 5% 

5 16% 6 27% 5 26% 4 14% 

2012 

2011 
# % # % 

31 100% 33 100% 
2 6% 

2 6% 1 3% 
1 3% 1 3% 
1 3% 

1 3% 
2 6% 

5 16% 
1 3% 

1 3% 1 3% 
2 6% 

2 6% 

3 10% 5 15% 
3 10% 4 12% 
2 6% 1 3% 
1 3% 
5 16% 6 18% 

2 6% 
8 26% 6 18% 

3 10% 2 6% 

2 6% 2 6% 

4 13% 5 15% 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR §1614.704(k) 

Find ings of Discrimination Rendered by Issue 

# 
Findings After Hearlna 704(k)(3) 
AooointmenVHire 
AssiQnment of Duties 
Awards 
Conversion to Full-time 
Discipllnarv Action 

Demotion 
Reprimand 
Suspension 
Removal 
Other 

Duty Hours 
Evaluation Aooraisal 
Examinationff est 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pay (Including Overtime) 
Promotion/Non-Selection 
Reassignment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Employment 
Time and Attendance 
Training 
Other 

Internal Complaint Activity 
Veterans Health Administration 

29 CFR §1614.705 Comoaratlve Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 
% # % # % # % 

27 11 50% 14 19 
1 100% 
2 100% 1 100% 3 100% 
2 100% 1 100% 

1 100% 1 50% 

1 100% 
1 50% 

1 100% 
1 100% 1 100% 

2 67% 
2 67% 1 100% 2 40% 

1 50% 0 0% 
1 100% 
2 100% 
8 89% 3 100% 4 100% 8 100% 
2 100% 2 50% 

0 
2 100% 2 50% 
5 83% 1 33% 1 33% 

1 100% 

4 67% 2 50% 1 100% 4 57% 
1 100% 

1 100% 1 100% 1 100% 1 100% 
1 100% 

5 100% 3 50% 4 80% 4 57% 

2012 

2011 
# % # % 

21 68% 22 67% 

1 50% 1 100% 
1 100% 1 100% 
1 100% 

1 100% 

4 80% 
1 100% 

2 100% 2 100% 

2 67% 4 80% 
2 67% 2 50% 
1 50% 1 100% 

5 100% 5 83% 

1 50% 
3 38% 3 50% 

2 67% 1 50% 

2 100% 

2 50% 3 60% 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR &1614.704(k) 

Findings of Discrimination Rendered by Issue 

# 
Total Number Flndlnas 704(k)(1) 
Findings Without Hearlna 704Ck)(2) 
AppointmenUH1re 

Assignment of Duties 
Awards 
Conversion to Full-time 
Disciplinary Action 

Demotion 
Reprimand 
Suspension 
Removal 
Other 

Duty Hours 
Evaluation Appraisal 
Examination/Test 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pay (Including Overtime) 
Promotion/Non-Selection 
Reassignment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Employment 
Time and Attendance 
Trainino 
Other 

Internal Complaint Activity 
Veterans Health Administration 

29 CFR &1614.705 Comoaratlve Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 

% # % # % # % 
32 22 100% 19 100% 
27 84% 11 50% 5 26% 

1 100% 

1 50% 

1 50% 1 100% 

1 100% 
1 33% 6 100% 
1 33% 3 100% 3 60% 

3 100% 1 50% 4 100% 
1 100% 

1 11% 
2 50% 
0 
2 50% 1 

1 17% 2 67% 1 100% 2 67% 

2 33% 2 50% 3 43% 

3 50% 1 20% 3 43% 

2012 

2011 

# % # % 
31 100% 33 100% 
10 32% 11 33% 

2 100% 
1 50% 

1 20% 

1 100% 

1 33% 1 20% 
1 33% 2 50% 
1 50% 
1 100% 

1 ' 17% 

1 50% 
5 63% 3 50% 

1 33% 1 50% 

2 50% 2 40% 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR §1614.704(1) 

Complaints Pending From Previous Flscal Years by 
Status 

Total complaints from orevious Fiscal Years 704(1)(1) 
Total Complainants 704(1)(2) 
Number complaints oendlna: 704CIH3) 
Investigation 
ROI issued, pendinq Complainant's action 
Hearing 
Final Aqencv Action 
Aooeal with EEOC Office of Federal Ooerations 

29 CFR §1614.704(m) 

Complaint Investigations 

Number Pending Completion of lnvestlaatlon 
Pendinq lnvestiqations Over Reauired Time Frames 

Internal Complaint Activity 
Veterans Health Administration 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 2011 
638 518 754 937 1033 
570 468 690 837 925 

2 0 4 1 2 
3 5 7 6 5 

531 453 615 770 812 
80 46 106 117 134 
NA 14 22 43 80 

29 CFR §1614.706 Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 2011 
401 485 445 488 490 

38 30 9 21 15 

2012 

1139 
1017 

7 
9 

904 
111 
108 

2012 

665 
42 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR §1614.704(a) -(c) 

Complaint Activity 

Number of Complaints Filed in FY 1614.704(a) 

Number of Complainants 1614.704(b) 

Repeat Filers 1614.704(c) 

29 CFR §1614.704(d) 

Complaints by Basis 

Race 
Color 
Religion 
Reorisal 
Sex 
National Origin 
Equal Pay Act 
Age 
Disability 
Other 
Non-EEO 

Internal Complaint Activity 
Veterans Benefits Administration 

29 CFR §1614.705 Comparative Data 
Previous Fiscal Year Data 

2007 2008 2009 2010 2011 
117 145 143 146 181 

106 132 136 138 167 

8 16 8 10 16 

29 CFR §1614.705 Comparative Data 
Previous Fiscal Year Data 

2007 2008 2009 2010 2011 
75 82 215 117 71 

1 12 15 15 7 
2 4 7 12 5 

90 91 126 109 53 
57 68 139 73 57 
8 4 4 1 9 

0 0 0 0 
84 54 136 106 61 
93 71 137 137 75 
2 0 0 0 0 

2012 

155 

148 

10 

2012 

57 
2 
2 

60 
36 
5 
0 

43 
71 
0 



29 CFR §1614.704(e) 

Complaints by Issue 

AppointmenUHire 
Assiqnment of Duties 
Awards 
Conversion to Full-time 

1 Disciplinary Action 
Demotion 

I Reprimand 
Suspension 
Removal 
Other 

Duty Hours 
Evaluation Aooraisal 
Examinationrrest 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pay (Including Overtime) 
Promotion/Non-Selection 
Reassignment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Employment 
Time and Attendance 
Training 
Other 

Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

Internal Complaint Activity 
Veterans Benefits Administration 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 
2007 2008 2009 2010 2011 

10 6 7 2 6 
6 8 6 6 10 
4 4 2 2 5 
0 0 0 0 0 

27 23 31 21 30 
0 0 2 2 3 
3 2 3 4 8 
6 6 5 4 5 
6 5 7 2 5 

12 10 14 9 9 
0 2 2 1 0 
9 4 8 5 8 
0 0 0 1 0 

93 45 157 100 83 
90 39 144 98 78 

3 6 13 2 5 
0 0 0 1 0 
3 1 0 4 2 

50 65 41 31 45 
2 3 6 3 2 

13 15 12 12 29 
1 0 0 0 0 
3 1 2 4 2 

25 14 21 29 21 
2 1 0 3 1 
5 9 15 6 11 
2 4 5 8 6 

27 33 31 37 29 

2012 

2 
4 
1 
0 

20 
2 
2 
1 
5 

10 
4 
8 
0 

73 
66 

7 
0 
7 

39 
3 

24 
0 
2 

12 
3 
9 
8 

19 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

Processing Time " ... post the average length of time it takes to 
complete each step of the process for every complaint that is 

pending during any time of the then fiscal year ... " 

Internal Complaint Activity 
Veterans Benefits Administration 

29 CFR §1614.704(0 
Previous Fiscal Year Data 

Ave. Ave. Ave. 
Num. Num. Num. Num. 

Davs Davs Davs 
Ave.D 

avs 
iuu 201)8 :lUU~ zo 0 

All complaints pending in Investigative Stage 1614.704 25 145 36 127 27 103 45 107.2 
All complaints pending in Final Agency Action Stage (t) (1) 16 468 12 294 16 444 14 631 .2 
All complaints pending in which Hearing was not 1614.704 

l requested (f) (2) 18 256 31 231 16 444 13 539.5 
Time in lnvestioation Stage 18 189 31 172 16 171 13 180.3 
Time to issue Final Aoencv Action 18 67 31 59 30 82 27 114* 

All complaints pending in which a Hearing was 1614.704 
requested (f) (3) 18 245 14 193 93 553 92 599.0 

Time in Investigation Staae 18 229 14 183 93 185 92 177.1 
Time to issue Final Aaency Action 18 16 14 10 17 13 15 18 

Num. Ave. 
nav~ 

Ave.D 
Num. 

avs 20112 
:lU 1 
42 111 .1 44 127.0 
26 555.4 28 521.9 

23 496.2 26 508.0 
23 182.0 26 168.7 
26 "122 35 *187 

103 560.8 111 596.6 
103 183.7 111 179.0 
27 11 15 19 

• This figure Includes the average delay getting the file to Depsrtmenrs adjudication office (OEDCAJ in VA 's Central Office of 20 days; said delay computed from start 
of Final Action Stage {see Sec. 1614. 702(g)) to receipt of investigative file in OEDCA. Actual processing time in OEDCA was 167 days. 

I 

29 CFR §1614.704(a) 29 CFR §1614.705 Comparative Data 

Complaints Dismissed by Agency Pursuant to Previous Fiscal Year Data 2012 

2007 2008 2009 2010 2011 
25 19 33 21 37 24 

I 1614.107(8) 
1 

Total Complaints Dismissed by Agency 
I Average days pending prior to dismissal 41 .76 40.68 50.6 46.4 51 .1 60.8 

29 CFR §1614.704(h) 29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 2012 

Complaints Withdrawn by Complainants (h) 2007 I 2008 120091 2010 12011 
Total Compaints Withdrawn by Complainants 131 121 151 101 18 15 



' 

Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR §1614.704(i) 

Total Final Agency Actions Finding Dlscrlmln11tlon 

# 
Total Number Findinas 704(i)(1) 
Without Hearing 704(i)(2) 
With Hearing 704(1)(3) 

29 CFR §1614.704(j) 

Findings of Discrimination Rendered by Basis 
# 

Total Number Findinqs 704(i)(1) 
Race 
Color 
Reliaion 
Reprisal 
Sex 
National Origin 
Equal Pay Act 
Age 
Disability 
Non EEO 

Internal Complaint Activity 
Veterans Benefits Administration 

29 CFR §1614.705 Comparative Data 
Previous Fiscal Year Data 

2007 2008 2009 2010 
% # % # % # % 

1 2 3 100% 2 100% 
0 0% 1 50% 1 33% 0 0% 
1 100% 1 50% 2 67% 2 100% 

29 CFR §1614.705 Comparative Data 
Previous Fiscal Year Data 

2007 2008 2009 2010 

% # % # % # % 
1 2 100% 3 100% 2 100% 
1 100% 1 33% 0 0% 

0 0% 
0 0% 

1 100% 1 50% 1 50% 
0 0% 
0 0% 
0 0% 

2 67% 1 50% 
1 50% 1 33% 0 0% 

0 0% 

2012 
2011 

# % # % 
1 100% 5 100% 
0 0% 2 40% 
1 100% 3 60% 

2012 
2011 

# % # % 
1 100% 5 100% 

1 20% 

1 100% 2 40% 

3 60% 



I 

I 

Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR §1614.704(j) 

Findings of Discrimination Rendered by Basis 2007 
# 

Total Number Findinos Without Hearinq 704())(21 
Race 
Color 
Religion 
Reprisa l 
Sex 
National Origin 
Equal Pay Act 
Age 
Disability 
Non EEO 

29 CFR §1614.704(1) 

Findings of Discrimination Rendered by Basis 

# 
Total Number Findinos 704(i)(1) 
Number Findings Rendered 

After Hearing 704(j)(3) 

Race 
Color 
Religion 
Reprisal 
sex 
National Origin 
Equal Pay Act 
Age 
Disabil ity 
Non EEO 

Internal Complaint Activity 
Veterans Benefits Administration 

29 CFR §1614.705 Comparative Data 
Previous Fiscal Year Data 

2008 2009 2010 
% # % # % # % 

0 0% 1 50% 1 33% 0 

1 100% 1 100% 

29 CFR §1614.704(i 
Previous Fiscal Year Data 

2007 2008 2009 2010 
% # % # % # % 

1 2 100% 3 100% 2 100% 

2 67% 2 100% 

1 100% 1 50% 
1 100% 1 100% 

1 100% 1 100% 1 100% 

2 100% 1 100% 

2012 
2011 

# % # % 
0 0% 2 40% 

2 67% 

2012 

2011 
# % # % 

1 100% 5 100% 
1 100% 

3 60% 
1 100% 

1 100% 2 100% 

1 33% 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR §1614.704(k) 

I 
Findings of Discrimination Rendered by Issue 

# 
Total Number Findings 704(k)(1) 
AppointmenUHire 

1 Assignment of Duties 
Awards 
Conversion to Full-time 
Disciplinal)I Action 

Demotion 
Reprimand 
Suspension 
Removal 

1 
Other 

Duty Hours 
Evaluation Appraisal 
Examination/Test 
Harassment 

~ Non-Sexual 
Sexual 

Medical Examination 
~ Pay (lncludino Overtime) 

Promotion/Non-Selection 
Reassignment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 

I Terms/Conditions of Emplovment 
Time and Attendance 
Training 
Other 

Internal Complaint Activity 
Veterans Benefits Administration 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 
% # % # % # % 

1 2 3 100% 2 100% 

1 50% 

1 100% 2 67% 1 50% 

1 50% 1 33% 

1 50% 

1 50% 

2012 

2011 

# % # % 
1 100% 5 100% 

1 20% 

1 100% 1 20% 

3 60% 

1 20% 



I 
Department of Veterans Affairs 

I 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

I Internal Complaint Activity 
Veterans Benefits Administration 

29 CFR §1614.704(k) 29 CFR &1614.705 Comparative Data 

I[ 
Previous Fiscal Year Data 2012 

Findings of Discrimination Rendered by Issue 2007 2008 2009 2010 2011 

# % # % # % # % # % # % 
Total Number Findings Without Hearing - 704(k)(2) 0 0% 1 50% 1 33% 0 0% 0 0% 

AppointmenUHire 

Assignment of Duties 
Awards 
Conversion to Full-t ime 
Disciplinary Action 

Demotion 
Reprimand 
Suspension 
Removal 
Other 

Dutv Hours 
Evaluation Aooraisal 
Examinationrr est 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pay (Including Overtime) 
Promotion/Non-Selection 
Reassignment 

Denied 
Directed 

Reasonable Accommodation 1 100% 1 100% 2 61% 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Employment 
Time and Attendance 
Trainino 
Other 1 100% 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR §1614.704(k) 

Findings of Discrimination Rendered by Issue 
# 

Total Number Findings 704(k)(1) 
Findings After Hearina 704(k)(3) 
AppointmenVHire 
Assignment of Duties 
Awards 
Conversion to Full-t ime 

I Disciplinary Action 
Demotion 
Reprimand 
Suspension 
Removal 
Other 

Duty Hours 
Evaluation Appraisal 
Examinationrrest 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pay (Including Overtime) 
Promotion/Non-Selection 
Reassignment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Employment 
Time and Attendance 
Traininq 
Other 

Internal Complaint Activity 
Veterans Benefits Administration 

29 CFR §1614.705 Comparative Data 
Previous Fiscal Year Data 

2007 2008 2009 2010 
% # % # % # % 

1 2 100% 3 2 100% 
1 100% 1 50% 2 67% 2 100% 

1 100% 

1 100% 2 100% 1 100% 

1 100% 

1 100% 

2012 
2011 

# % # % 
1 100% 
1 100% 

1 100% 

1 100% 1 100% 

1 33% 



; 

Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR §1614.704(1) 

Complaints Pending From Previous Fiscal Years by 
Status 

Total complaints from previous Fiscal Years 704(1)(1) 
Total Complainants 704(1)(2) 

] Number complaints pendim1: 704(1)(3) 
Investigation 
ROI issued, pendinQ Complainant's action 
Hearing 
Final Agency Action 
Appeal with EEOC Office of Federal Operations 
*Do not track 

29 CFR ~1614.704(m) 

I Complaint Investigations 

Number Pendina Completion of Investigation 
Pendina lnvestiqations Over ReQulred Time Frames 

Internal Complaint Activity 
Veterans Benefits Administration 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 2011 
43 39 68 74 88 
42 35 58 70 79 

3 0 0 0 0 
1 0 2 0 1 

31 36 57 62 67 
8 6 8 9 14 

NA* NA 1 3 6 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 
2007 2008 2009 2010 2011 

25 36 27 45 42 
6 5 4 1 0 

2012 

103 
95 

0 
0 

81 
16 
6 

2012 

44 
1 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to tho No FEAR Act: 

29 CFR §1614.704(a) - (c) 

Complaint Activity 
2007 

Number of Complaints Flied in FY 1614 704{a) 

Number of Complainants 1614.704{b) 

Repeat Filers 1614.704{c) 

29 CFR §1614.704(d) 

Complaints by Basis 

2007 
Race 
Color 
Religion 
Reprisal 
Sex 
National Orioin 
Equal Pay Act 
Aqe 
0 1sab11ity 
Other 
Non-EEO 

Internal Complaint Activity 
National Comotory Administration 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 

2008 2009 2010 2011 

26 19 13 23 21 

26 17 13 22 19 

0 1 0 1 2 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 

2008 2009 2010 2011 
4 13 10 13 8 
0 0 0 0 1 
0 0 0 0 0 

19 8 9 12 9 
12 9 2 7 6 

2 0 0 1 1 
0 0 0 0 0 

16 5 4 4 3 
12 8 3 7 6 

0 0 0 0 0 

2012 

27 

19 

3 

2012 

16 
1 
0 
8 
4 
1 
0 
9 

12 
0 



29 CFR §1614.704(e) 

Complaints by Issue 

Appointment/Hire 
Ass1onment of Duties 
Awards 
Conversion to Full-time 
Disclpllnarv Action 

Demotion 
Reprimand 
Suspension 
Removal 
Other 

Duty Hours 
Evaluation Appraisal 
Examinatlonrr est 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pay (Including Overtime) 
Promot1on/Non-Select1on 
Reasslanment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Employment 
Time and Attendance 
TraininQ 
Other 

Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

2007 

Internal Complaint Activity 
National Cemetery Adminis tration 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 

2008 2009 2010 2011 
2 0 0 1 0 
0 3 1 1 1 
0 1 0 0 0 
0 0 0 0 0 
9 3 3 5 6 
0 0 0 1 0 
0 1 0 2 0 
9 2 2 0 4 
0 0 0 0 1 
0 0 1 2 1 
0 0 0 0 0 
1 1 0 1 0 
0 0 0 0 0 

19 9 3 12 10 
16 8 3 12 9 
3 1 0 0 1 
0 0 0 0 0 
0 0 0 0 1 
9 2 6 2 3 
8 1 0 0 0 

0 0 1 0 1 
0 0 0 0 0 
0 0 0 1 1 
2 6 2 2 2 
0 1 0 1 0 
3 1 2 2 0 
0 0 1 0 0 
8 2 0 3 0 

2012 

10 
0 
1 
0 
4 
1 
0 
3 
0 
0 
0 
0 
0 
7 
7 
0 
0 
0 
2 
0 

0 
0 
0 
0 
0 
4 
0 
0 



Department of Veterans Affairs 
Equal Employment Opportunity data Pos ted Pursuant to the No FEAR Act: 

Processing Time " ... post the average length of time It takes to 
complete each step of the process for every complaint that Is 

Internal Complaint Activity 
National Cem etery Administration 

29 CFR §1614.704(f) 

Previous Fiscal Year Data 

pending during any time of the then fiscal year ... " 
Number 

Ave. 
Num. Ave. 

Num. 
Ave. 

Num. 
Ave.D 

Dav a Davs Davs ays 
2007 2008 2009 2010 

All complaints pending in Investigative Staqe 1614.704 5 147 3 118 3 90.6 1 127.8 
All complaints pending in Final Aaency Action Stage (t) ( 1) 7 795.9 3 251 1 717 5 326 2 
All complaints pending in which Hearing was not 1614.704 
requested (f) (2) 5 283 2 223 1 717 5 326.2 

Time 1n lnvestiaation Staae 5 221 2 169 1 210 5 156.8 
Time to issue Final Aaencv Action 5 62 2 54 7 32 2 "108 

All complaints pending In which a Hearing was 1614.704 
reauested (f) (3) 6 203 7 228 5 262 9 406.0 

Time in lnvestlqatlon Staoe 6 189 7 223 5 158 9 159.2 
Time to issue Final Aqency Action 6 14 7 6 4 18 2 20 

Num. Ave. Days 

Num. 
Ave.D 

avs 2012 
2011 
3 107.0 6 87.2 
3 618 3 4 656.3 

2 627.5 4 656 3 
2 157.0 4 154 8 
5 · 120 4 ·20s 

12 473.3 8 501 5 
12 167.3 8 165.9 

2 26 5 16 
"This figure includes the s versge delay In getting the file to the Deperlment's adjudication office (OE:DCA) in VA 's Central Office of 11 dsys; said delay computed from start of 
Final Action Stage (see Sec. 1614. 702(g)) to receipt of lnvesl1gst/\le file In OF:DCA. Actual processing time In 0£DCA was 197 days. 

29 CFR §1614.704(g) 29 CFR §1 614.705 Comparative Data 

Complaints Dismissed by Agency Pursuant to Previous Fiscal Year Data 
2012 

1614.107(a) 
2007 2008 2009 2010 2011 

Total Complaints Dismissed bv Aaencv 5 1 0 5 8 4 
Average days pending prior to dismissal 

90 6 43 0 41 4 36 6 41 

29 CFR §1614.704(h) 29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 
201 2 

Complaints Withdrawn by Complainants 2007 I 2008 I 2009 I 2010 12011 
Total Complaints Withdrawn by Complainants 21 21 11 11 0 2 



Department of Veterans Affairs 
Equal Employment Opportunity data Pos ted Pursuant to the No FEAR Act: 

29 CFR &1614.704lll 

Total Final Agency Actions Finding Discrimination 
# 

Total Number Findinos 704(i)(1 \ 
Without Hearina 704(i)(2) 
With Hearino 704{1\(3) 

29 CFR 61614.704lll 

Findings of Discrimination Rendered by Basis 

# 
Total Number Flndlnas 704(1)(1\ 

Race 
Color 
Relia1on 
Reorisal 
Sex 
National Orialn 
Eaual Pav Act 
Aae 
Disab11itv 
Non-EEO 

29 CFR 61614.704lll 

Findings of Discrimination Rendered by Basis 

# 
Number Findings Rendered 
After Hcarina 70411\131 

Race 
Color 
Relia1on 
Reorisal 
Sex 
National Orialn 
Eaual Pav Act 
Aae 
Disabil1tv 
Non-EEO 

Internal Complaint Activity 
National Cemetery Adminis tration 

29 CFR §1614.705 Comparative Data 
Previous Fiscal Year Data 

2007 2008 2009 2010 
% # % # % # % 

1 0 0 0 
1 100% 0 0 
0 0% 0 0 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 
% # % # % # % 

1 0 0 0 

1 100 

29 CFR §1 614.705 Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 
% # % # % # % 

0 0 0 0 

201 2 
2011 

# % # % 
0 0% 0 0% 

2012 

2011 
# % # % 

0 0 0 0 

2012 

2011 
# % # % 

0 0 0 0 



Department of Veterans Affairs 
Equal Employment Opportunity data Pos ted Pursuant to the No FEAR Act: 

29 CFR ~1614.704(11 

Findings of Discrimination Rendered by Basis 
# 

Total Number Flndlnas 704llll1l 
Number Findings Rendered Without Hearing 704(1)(2) 

Race 
Color 
Relioion 
Reprisal 
Sex 
National Origin 
Equal Pay Act 
Age 
Disabi lity 
Non-EEO 

Internal Complaint Activity 
National Cemetery Adminis tration 

29 CFR 61614.705 Comoaratlve Data 
Previous Fiscal Yoar Data 

2007 2008 2009 2010 

% # % # % # % 
1 0 0 0 
1 100% 0 0 0 

1 100% 

2012 
2011 

# % # % 
0 0 0 
0 



Dopartment of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR 61614.7041kl 

Findings of Discrimination Rendered by Issue 

Total Number Flndlnas 704(k)(1) 
AooointmenUHire 
AssiQnment of Duties 
Awards 
Conversion to Full-time 
Disciplinary Action 

Demotion 
Reprimand 
Suspension 
Removal 
Other 

Duty Hours 
Evaluation Appraisal 
Examination/Test 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pay (lncludino Overtime) 
Promot1on/Non-Select1on 
Reass1onment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Employment 
Time and Attendance 
Trainina 
Other 

# 

Internal Complaint Activity 
National Comotory Adminis tration 

29 CFR 61614.705 Comparative Data 

Previous Fiscal Year Data 

2007 2008 2009 2010 
% # % # % # % 

1 0 0 0 

1 100% 

2012 

2011 
# % # % 

0 0 0 0 0 



29 CFR §1614.704(k) 

Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

Internal Complaint Activity 
National Cemetery Administration 

29 CFR ~1614.705 Comparative Data 

Previous Fiscal Year Data 
Findings of Discriminat ion Rendered by Issue 

2007 2008 2009 2010 
# % # % # % # % 

FlndinQs After HearinQ 704(k)(3) 0 0 0 0 
AppointmenUHire 
Assignment of Duties 
Awards 
Conversion to Full-time 
D1sciplinarv Action 

Demotion 
Reprimand 
Suspension 
Removal 
Other 

Duty Hours 
Evaluation Aooralsal 
Examinatlonffest 
Harassment 

Non-Sexual 
Sexual 

Medical Examination 
Pay (lncludinci Overtime) 
Promotion/Non-Selection 
Reassicinment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Conditions of Emoloyment 
Time and Attendance 
Train1no 
Other 

201 2 

2011 
# % # % 

0 0 0 0 



29 CFR §1614.7041kl 

Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

lntomal Complaint Activity 
National Cemetory Administration 

29 CFR §1614.705 Comparative Data 
Previous Fiscal Year Data 

Findings of Discrimination Rendered by Issue 
2007 2008 2009 2010 

tl % # % # % # % 
Total Number Findings 704(k)(1) 1 0 0 0 
Flndlnas Without Hearlna 7041kll2l 1 100% 0 0 0 
AppointmenVHire 
Assignment of Duties 
Awards 
Conversion to Full-time 

D1sc1plinary Action 
Demotion 
Reprimand 
Suspension 
Removal 
Other 

Duty Hours 
Evaluation Appraisal 
Examination/Test 
Harassment 

Non-Sexual 
Sexual 

Medical Exam1nat1on 
Pay (Including Overtime) 
Promotion/Non-Selection 
Reassignment 

Denied 
Directed 

Reasonable Accommodation 
Reinstatement 
Retirement 
Termination 
Terms/Cond1hons of Employment 
Time and Attendance 
Train1nq 
Other 1 100% 

2012 

2011 
# % # O/n 

0 0% 0 0% 



Department of Veterans Affairs 
Equal Employment Opportunity data Posted Pursuant to the No FEAR Act: 

29 CFR &1614.704(1) 
Complaints Pending From Previous Fiscal Years by 

Status 

Total complaints from previous Fiscal Years 704(1)(1) 

Total Complainants 704(1)(2) 

Investigation 
ROI issued. pendinq Complamanrs action 
Hearmq 
Final Aqencv Action 
Aooeal with EEOC Office of Federal Operations 

29 CFR §1614.704(m) 

Complaint Invest igations 

Number Pending Completion of Investigation 

Pending Investigations Over Required Time Frames 

Internal Complaint Activity 
National Cemetery Adminis tration 

29 CFR §1614.705 Comparative Data 

Previous Fiscal Year Dat a 

2007 2008 2009 2010 2011 

13 3 1 7 7 
13 3 1 7 7 

1 0 0 0 0 
0 0 0 0 0 
2 3 0 6 5 
1 0 1 1 2 

NA• NA 0 0 0 

29 CFR §1614.705 Comparative Data 

Prev ious Fiscal Year Data 

2007 2008 2009 2010 2011 

5 3 3 4 3 
0 0 0 0 0 

2012 

8 
8 

0 
0 
6 
2 
0 

201 2 

6 
0 
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PART I 
CHAPTER I 

PART L DISCIPLINARY AND ADVERSE ACOONS UNDER 1TILE S 

CHAPTER 1. GENERAL 

I. SCOPE. This chapter oontains the policy for taking disciplinary and adverse actions in the 
Department of Veterans Affairs (VA). Unless otherwise indicated, the chapter applies to all VA 
employees appointed under title S U.S.C., and under title 38 U.S.C., sections 7401(3). 

2. REFERENCES. Title S U.S.C., chapters 73 and 7S; VA Handbook SOOS, Staffing, part IV; S CFR, 
part 7S2; VA Handbook SOI 9; [] 38 U.S.C. 7401(3) [;and 38 U.S.C. 7403(f)(3)]. 

3. POUCY 

a. The public interest requires the maintenance of high standards of employee integrity, conduct, 
effeaiveness, and service to the public. When such standards are not met, it is essential that prompt 8Dd 
just corrective action be taken. The policy of VA is to maintain standards of conduct and efficiency that 
will promote the best interests of the service. Disciplinary and adverse actions shall be governed by 
these basic principles: 

(I) An employee shall be informed in writing honestly and specifically why the action is being 
brought against him or her. 

(2) An employee shall be given a reasonable opportunity to pn:sent bis or her side of the case. 

{3) The employee and represenralive shall have asswance of Jn:edom fi:om restraint, interfeience, 
coercion, discrimination, or reprisal in discussing, preparing, and pn:senting a defense. 

b. In laking actions covered by this part, like penalties will generally be imposed for like offenses 
(see appendix A of this part, for further discussion). However, supervisors should give consideration to 
several factors when detennining what action is appropriate, including the nature and-gravity of the 
offense, the existence of either mitigating or aggravating circumstances, the frequency of the offense, 
and the employee's position. Adverse actions against employees (excluding employ=i in the Senior 
Executive Service (SES)) will be taken only for such cause as will promote the efficiency of the service. 
Adverse actions against SES employees will be based only on misconduct, neglect of duty, malfeasance, 
or fiillun: to accept a directed reassignment or to accompany a position in a transfer of fimction. 

c. The adverse action procedures described in this part will be used for all actions defined as an 
adverse action in paragraph 4 [ ] and covered under S CFR, part 7S2. 

d An action covered under this part must be in confonnance with the merit system principles in 
S U.S.C. 2301 and must not be based on any of the prohibited personnel practices listed in 
S U.S.C. 2302. Accordingly, actions covered under this chapter may not be based on prolullited 
discrimination because of race, color, religion, sex, national origin, age, or disability. Except when 
required by statute, an action covered under this chapter must not be taken against an employee because 
of marital status or partisan political reasons. Actions covered under this chapter must not be taken as 

1-1 
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reprisal for lhe proper exercise of an employee's legal or administrative appeal rights. The 
Whistleblower Protection Act of 1989 (Public Law No. I 01-12) specifically affoids protections and 
entitlements to employees who allege reprisal for having engaged in whistleblowing activities. 

e. Any applicable provisions of a negotiated labor-management agreement should be consulted to 
determine the possible effect on the processing of disciplinary/adverse actions, notices of such actions, 
and employee rights. 

f. Any VA employee may review this part and related material by contacting lhe Human Resources 
Management office. 

4. DEFINITIONS 

a. [Active Duty Status. Pay status including authori7.ed overtime, holiday pay, or premium pay]. 

b. (Advene Action. A removal, separation for disability, suspension for more than 14 days, 
furlough for 30 days (22 nOIH:Olltinuous days) or less, or reduction in grade or pay effected by 
management for either disciplinary or non~plinary reasons, except for those actions which are 
excluded by law or regulation (see S CFR, part 752)]. 

c. Day. Day means calendar day. 

d. [Deciding Official The management official designated to make the final decision on a 
disciplinary or adverse action]. 

e. Disciplinary Action. An action taken to conect misconduct or other offenses and to enforce 
prescribed rules of behavior. It includes admonishments, reprimands, and suspensions of 14 days or 
less. 

f. [Furlough. Tbe placing of an employee in a temporary status without duties and pay due 
to lack of work or funds, or other non-disciplinary reasons]. 

g. [Grade. A numerical level assigned to a position under a position classification or job grading 
system]. 

h. [Official Time. Tune granted to an employee to review the material relied on to support a 
proposed action, to prepare an answer, and to secure affidavits, If the employee is otherwise in a duty 
status]. 

i. (Pay. Tbe rate of basic pay fixed by law or administrative action for the position held by an 
employee]. 

j. (Prop0.ting Offiml The 11JJ1JJ11gement official who issues a notice of proposed disciplinary or 
adverse action (i.e., any proposed suspension, removal, reduction in grade or pay, or furlough for 30 
days or less)]. 
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k. Notice Period. The period of time that begins the day after the date an employee n:ceives a 
written proposal of a disciplinary or adverse action and which ends on the effective date of the action, if 
effected. 

I. Reduction la Gnide. An employee is moved to a position oflower grade under the General 
Schedule or Federal Wage System. 

m. Reduction iu Pay. An employee's rate of basic pay is reduced involuntarily, that is, not 
requested by the employee for peisonal reasons or benefit Reduction in pay does mt include the 
invohmtmy loss of any differentials such as standby pay, night work, overtime, hazardous duty, or 
holiday pay, 

n. Suspension. The placement of an employee, for disciplinary reasons, in a temponuy status 

without duties and pay, 

o. Indefinite Suspension. The placement of an employee in a JIOIHiuty, non-pay status for a 
tempomy period of time pending investigation, inquiiy, or further agency action. 

p. RemoY&L The involuntary separation of a non-probationary employee for disciplinary or non
disciplliwy reasons, 

q. Individual with a Disability. One who (1) has a physical or menial impairment which 
substantially limits one or more of such peison's major life activities, (2) has a n:cord of such 
impairment, or (3) is regarded as having such an impairment (29 CFR 1614.203). 

r. QuaJilied ladividual with a Disability. With 1espe...'t to employment, au individual with a 
disability who, with or without reasonable accommodation, can perform the essential functions of the 
position in question without endangering the health and safety of the individual or others and who, 
depending upon the type of appointing authority being used, (I) meets the experience and/or education 
requirements of the position or (2) meets the criteria for appointment under one of the special appointing 
authorities for people with disabilities. 

s. Paid Non-Duty Status. Compensating an employee while not on duty. 

5. RESPONSIBILITIES 

a. Administration Heads, Assistant Sec:.-ietaries, Other Key Officials, and Deputy Assistant 
Secretaries, and field filcility directors are responsible for: 

(1) Administering policy concerning disciplinary and adverse actions in conformance with 
requirements of this chapter and any applicable labor-management agreements; and reviewing existing 
policies and recommending appropriate changes. 

(2) Delegating to supervisors appropriate authority for the direction and discipline of employees 
Wlder their jurisdiction and assuring proper supervisory training. 
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(4) Ensuring that appropriate mechanisms are in place to inform employees of VA policy concerning 
disciplimuy and adverse actions and where this chapter may be reviewed. 

b. The Deputy Assistant Secretary for Human Resources Management [and Labor Relations] is 
responsible for: 

(I) Developing departmental disciplinary and adverse action policy. 

(2) Providing technical advice and guidance to management officials and field facility human 
resources officials. 

c. Supervisors are respoDS1l>le for: 

(I) Gathering and analyzing the facts concerning each possible disciplinary or adverse action and 
documenting these fBcts. · 

(2) Initiating appropriate and timely disciplinary or adverse actions. 

d. The Human Resources Management Officer is responsible for: 

(I) Assisting supervisors and management officials at all levels with disciplinary and adverse action 
matters; interpreting regulations and statutes; recommending sound human resoun:es management 
practices; reviewing existing policies and procedures and recommending appropriate changes. 

(2) Reviewing disciplinary and adverse actions prior to issuance to ensure compliance with existing 
laws and regulations and advising the decision official BS nece•smry. 

(3) Advising employees and answering their questions regarding their rights in disciplinmy and 
adverse action matters. and providing guidance on interpretations of disciplinary and adverse action 
procedures, regulations and statutes. 

(4) Ensuring that all employees are made aware of VA standards of ethical conduct and related 
responsibilities BS well BS other Jaws, rules, and regulations governing VA expeciations of acceptable 
conduct. 

e. Employees are respoDS1l>le for: 

(I) Meeting standards of conduct BS required by laws, rules, regulations, and policies. 

(2) Obtaining advice from authoritative agency officials (supervisors, hmnan resoun:es 
management officers, regional counsels, etc.) on any W1clear ot questionable rules of conduct before 
engaging in the conduct. 
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6. omCIAI.S AUTHORIZED TO PROPOSE AND DECIDE ACTIONS 

a. Administration Heads, Assistant Secretaries, Other Key Officials, and Deputy Assistant 
Secretaries, and field filcility directors, BS appropriate, are n:sponsi"ble for designating in writing 
management officials who may propose and decide actions covered in this part. and for ensuring that 
supervisory employees under their jurisdiction are made aware of such designations. 

· b. Officials who may issue admoilishments and reprimands, and propose and decide suspensions of 
14 calendar days or less, and adverse actions will be BS follows: 

(1) AdmonishmenL The official who may issue a letter of admonishment will normally be the 
employee's immediate supervisor or in the supervisory line. 

(2) Reprimand. The official who may issue a letter of reprimand to an employee must be at the 
division or service chieflevel in a field filcility, or at the division chieflevel or above in Central Office. 

(3) Suspeusion of 14 Calendar Days or Less. The official who may issue a letter of proposed 
suspension of 14 calendar days or less to an employee must be at the division or service cbieflevel or 
above in a field filcility, or at the division cbieflevel or above in Central Office. A final decision on a 
proposed suspension of 14 calendar days or less will be niade by the proposing official, or an official at 
any level in the supervisory line above the official who proposed the action. The Secretary or designee 
retains the authority to make the final decision on the suspension of employees occupying positions 
centratm:d to the Secretary. 

(4) Furloughs. VA Handbook SOOS, part IV, identifies officials who may propose and decide 
furloughs. 

(S) Aclvene Action 

(a) Proposed Adverse Amons. The official who may issue a letter of proposed adverse action to an 
employee must be at the division or service chief level or above in a field filcility, or at the division chief 
level or above in Central Office. 

(b) Decisions on Advene Amons. The official who may issue a letter of decision must be at the 
director level in a field filcility or at the service director level or above in Central Office. The Scaetaty 
or designee retains the authority to ma1a: the final decision on adverse actions involving employees 
occupying positions centrali7.ed to the Secretary, 

c. Actions resulting from a Central Office investigation, with the exception of those conducted by the 
Office oflnspc:ctor General (010), will be proposed and decided by officials in Central Office. Such 
authority may be delegated on a case by case basis to the field filcility Director. Actions based on 010 
investigations may be taken at the field filcility level in coordination with the appropriate organi2>1tional 
elements in Central Office. 

d. Consistent with the restrictions provided in subparagrapbs b and c above, field filcility din:ctors 
are responsible for designating officials who may propose and/or decide disciplinary and adverse actions 
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involving employees in the field occupying non<entralized positions. Administration Heads. .Asmstant 
Secretaries, Other Key Officials, Deputy Assistant Secretaries, and field filcility directors are responsible 
for designating officials who may propose and/or decide disciplinary and adverse actions involving: 

. 
(1) employees under their jmisdiction occupying positions centralized to the Secretmy (except final 

decisions on suspensions of 14 calendar days or less and adverse actions); 

(2) employees under their jurisdiction occupying positions centralized to an Administration Head or 
Asmstant Secretmy; 

(3) employees in Central Office Wlder their respective jmisdictions; and. 

( 4) employees in the field who are not under the supervision of a field filcility ditector. 

7. DETERMINING THE FACJ'S 

a. Inquiry and Investigation 

(1) Jn cases involving a potential disciplinary or adverse action, inquiry will be made into the 
incident or situation as soon as pos51"ble to obtain the facts and determine what action, if any, is 
warranted. Except in very nue or unusual circumstances, if the employee desires a representative, the 
investigator will wait a reasonable period of time before proreeding. Ordinarily, a preliminaiy inquiry 
will be made by the appropriate line supervisor. A fwther investigation may be warranted depending on 
the nature and seriousness of the incident Information concerning the matter will be sought from the 
employee who is alleged to have committed the offense and from any other persons who may have 
pertinent information about the case. The resulting information will be documented. Signed statements, 
preferably uader oath, an: the best funn of documentation and should be obtained, Mien possible, Jiom 
employees interviewed. The authority to take sworn statements must be exercised in accmdance with 
38 U.S.C. 5711 and its implementing regulations. However, failure to obtain a statement from the 
employee involved will not, in and of itself, serve to void the action, particularly where sufficieot 
information is otherwise obtained fi:om the employee, or the natwe oflhe situation makes it 
impractical or unnecessary to obtain a written statement Information will be developed impadially and 
an effort will be made to resolve conflicting statements by developing additional evidence. Material 
which cannot be disclosed to the employee or to his or her representative, may not be used to support a 
disciplinary or adverse action. 

(2) All employees an: required to provide full and tnrthful answers dming any inquiry or 
investigation. Failure to do so may be grounds for disciplinary or adverse action. The only time 
employees are entitled to remain silent is if they may potentially incriminate themselves in a criminal 
offense. Employees claiming such a right must state this as their reason in order for the right to apply. 
The assistance of the Regional Counsel or General Counsel, as appropriate. will be obtained in 
determining whether immunity fi:om prosecution may be granted. Immunity and the extent of immunity 
will be reduced to writing and provided to the employee. (Also see subparagraph e below.) 
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b. Status of Employee Pending Inquiey or Investigation 

(I) Duty Status. Ordinarily, the employee will be retained in a pay and active duty status in his or 
her position at current grade and salary during any inquiry or investigation. 

(2) Detall. Leave or Paid Non-Duty Status. In those instances where it is determined 1hat the 
employee's continued presence at his or her worksite during an inquiry or investigation might pose a 
threat to the employee or others, result in loss of or damage to Government property, or otherwise 
jeopardize legitimate Government interests, the following alternatives may be considered: 

(a) Detailing the employee to other duties where he or she is no longer a threat to safety, to VA's 
mission, or to Government property; 

(b) Allowing the employee to take leave, (annual, sick, leave without pay). or carrying him or her in 
an absent without leave status if the employee bas absented himself or herself from the work-site 
without requesting leave); 

(c) kl a last resort, placing the employee in a paid non-duty status pending completion of the inquiry 
or investigstion. Although Civil Service regulations srant agencies the authority to place employees in a 
non-duty status with pay during the advance notice period of a proposed remo'Vlll under the limited 
cin:umstances described in this paragraph, these regulations do not address the status of an employee 
during a period of inquiry or investigstion or during the notice period of a proposed indefinite 
suspension. In those instances where management determines that an employee's continued presence at 
the worksite might pose a threat to the employee or others, result in loss of, or damage to, Government 
property, or be injmious to some other legitimate Government interest, or when a proposed indefinite 
suspension is isSued in conjunction with the crime provision, managers may place the employee in a 
brief period of non-duty status with pay for the period of time necessary to conduct an inquiry or 
investigation and prepare charges, including the advance notice of a proposed indefinite suspension. 
Care should be taken to ensure.that this is for the shortest practicable period. 

(3) Indefinite Suspensiou. (See par. Bf of this chapter.) 

c. Evidence File. If a proposed adverse action is contemplated, an evidence file must be established 
before the notice is issued to the employee. The file must contain all available evidence upon which the 
notice of proposed action is based, and which supports the reasons in that notice (including records of 
past disciplinary action and related material, if such a record forms part of the basis for the action 
proposed). It must also include any written swnmary of employee's oral reply and/or employee's written 
reply. Normally the evidence file will contain an index for easier reference to docwnents. Additional 
evidence acquired after the issuance of a proposed adverse action notice may be added without 
necessitating re-issuance of the notice unless the additional evidence forms the basis for initiating new 
reasons for proposing the action. However, the employee must be provided with copies of any material 
when it is added to the evidence file. Any use or disclosure of a record or information must comply with 
legal requirements for disclosure. 

d VA Beneficiary Records. The assistance of the Regional Counsel or General Counsel, as 
appropriate, should be obtained when questions arise concerning the use of VA beneficiary records in 
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talcing an action covered under this chapter. Specifically, the use of VA beneficiary records must be in 
accordance with the guidelines of confidentiality provided in 38 U.S.C. 5701, 5105, and 7332; and the 
Privacy Act at 5 U.S.C. 552a. 

e. Official lnvestigBtion Reports or Official Inquiries 

(I) It is not necessary for a supervisor or other appropriate official to inquire into an incident in 
accordance with the above instructions where sufficient infonnation is available from other official 
soun:es. These sources include, but are not limited to: reports of a Central Office or Office of the 
Inspector General investigation, reports of a field examination conducted by a representative of the 
Office of Regional Counsel, or other official investigations conducted under the authority of MP-I. 
part I, chapter 2. Where the infmmation appears to be inadequate, the Human Resources Management 
Officer should be consulted concerning the necessity for the development of additional information. 
The same principle also applies to official investigations of other government agencies, whether Federal, 
state or local, if the agency allows the use of the investigation, or part of it, or extracts from it. In cases 
involving criminal matters, it is the policy ofV A to cooperate with appropriate law enforcement 
agencies. In obtaining evidence and/or coordinating such matters, the assistance of the Regional 
Counsel or General Counsel, as appropriate, should be obtained. 

(2) When management relies on filcts developed from an official investigation or other official 
inquiry to support a proposed adverse action, only the information relied upon will be included in the 
evidence file. When using official information, care must be exercised to extract only that information 
which is being relied on to support the reasons in a proposed adverse action. 

(3) Tiile 38 CFR, part 17 defines the VA Medical Quality Assurance Program, and the Health 
Services Review Organization (HSRO). and provides confidentiality for certain quality assurance 
m:ords and documents. Documents and records generated through these programs cannot be used as 
evidence to support taking a disciplinary or adverse action. However, information which led to a quality 
assurance investigation can also lead to the initiation of a separate, independent investigation. Evidence 
developed as a result of such independent investigation can be used in a disciplinary or adverse action. 
The assistance of the Regional Counsel or General Counsel, as appropriate, should be obtained when 
questions arise concerning the confidentiality of Quality Assurance and HSRO documents and whether 
such documents are covered by the provisions of 38 CFR, part 17, or ain be used as evidence in a 
disciplinary or adverse action. 

8. DETERMINING APPROPRIATE ACTION 

a. General After detennining the facts in a case, the respoll.Slole official authorized to initiate action 
should consult the table of offenses and penalties contained in appendix A of this part. Any extenuating 
or mitigating circumstances or other contributing fiictors which may have some bearing on the situation, 
including past record, should be considered in determining the action to be taken. The initiating official 
will consult with the Human Resources Management Officer regarding the propriety of the disciplinmy 
or adverse action being considered. 
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b. Substance Abuse/Medical Comlderatious 

(1) In relating alcoholism and drug abuse problems to disciplinacy policies and practices, it is 
important to consider non-disciplinacy procedures aimed at rehabilitation. However, if the employee 
refuses to accept assistance offen:d through the program or to otherwise correct performance, 
disciplinary measures will be invoked on the basis of the specific misconduct of the employee. 

(2) In offering rehabilitative assistance, the employee's supervisor need not confiout the employee 
with the supervisor's belief that the employee bas a drinking or drug abuse problem. The supervisor 
must make the employee aware in general terms that a problem exists affecting bis/her conduct, and 
recommend that the employee participate in a rehabilitation program that is available. Casual 
suggestions to the employee that the Department would be willing to assist the employee wiih any 
problems he/she may have are not a sufficient attempt at counseling to constitute reasonable 
accommodation. The counseling must be specific witb the supervisor recommending that the employee 
participate in a rehabilitation or counselin& program. Should the employee ignore the offer of ascistance 
and the performance or conduct problem continues, it may be necessary to give the employee a "finn 
choice", between accepting treatment or facing tbe consequences. A sample firm choice letter is 
C(mtained in appendix I of tbis part. This letter should be modified to suit your particular c:in:umstances. 

(3) Referrals under the Employee Assistance Program (EAP) should be made in writing and as early 
as possible when the supervisor bas a conduct or performance related reason to believe the employee bas 
an alcohol or drug abuse problem which is causing the deficiencies. Written documentation should be 
maintained of any meetings between the supervisor and the employee to show that an offer of assistance 
'WllS made. Copies of such documentation should be given to the employee. This docwnenllltion can be 
included at a later date in the evidence file used to support an adverse action. If the employee rejects the 
offer of assistance. and refuses to acknowledge the problem, action based on misconduct may be lakeo, 
including possible rtm0val, even !hough the employee may later aun"bute the misconduct to an alcohol 
or drug problem. 

( 4) · There may be situations where a meaningful offer of assistance is not possible, and &ppiopriate 
action such as a proposed removal is required. Examples include situations where an employee is 
incan:erated for an extended period of time, or where the act of misconduct is so egregious (e.g., patient 
abuse) as to require that the employee be removed immediately from duty status during the period of an 
iirlcstigation and any subsequent proposed adverse action. Normally, an employee will be maintained 
in a paid duty status during the period between proposal and decision letters. There are cin:umstances as 
outlined in law or governing government-wide regulations that allow Jllllll8.gelllent to make exception to 
this provision. In such instances, management must be prepared to demonstrate before a third party that 
accommodating the employee would have imposed an undue hardship upon the facility where the 
employee works. 

(S) Continuing misconduct while an employee is pafticipating in the program may be dealt witb by 
taking appropriate disciplinary or adverse action. However, tbe length of time in the program, the type 
of rehabilitation program provided to the employee, and the employee's demonstrable progress in 
treatment will be considen:d as possible mitigating or aggravating fuctors when deciding on the 
appropriate action. 
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(6) When an employee raises the wue of an alcohol or drug related problem as an affirmative 
def ease at the point when a formal adverse action has been proposed, management must consider its 
reasonable accommodation requirements before acting on the proposal. However, if the action is 
effected, management should be prepared to demonstrate (as appropriate) during any third party review 
that: 

(a) The employee has never raised the issue until receipt of the notice of proposed action, and has 
failed to prove the existence of a substance abuse problem; 

(b) There is no nexus (connection) between the employee's alcohol or drug problem and the specific 
incident(s) or reasons on which the proposed action is based; 

(c) The employee has refused previous offers of rehabilitative assistance; 

(d) The employee's conduct and/or perfonnance has failed to improve despite previous participation 
intheEAP; 

(e) Efforts to reasonably accommodate the employee would impose an undue hardship on the 
operation of the Department; or, 

(f) The employee does not meet the regulatory criteria of an employee with a disability. 

(7) If management has any reason to believe that the employee's claim may be a pretext to delay a 
proposed adverse action, it may request documentation to show the presence of an alcohol or drug 
dependence problem. The documentation must consist of expert evidence on the existence of a 
substance abuse problem at the time of the misconduct, and may include: 

(a) Objective clinical findings such as test results and observation of physical signs; 

(b) Medical diagnoses based on evaluation; or 

(c) Evaluation and assessment of a non-medical expert in the field of alcohol or drug rehabilitation, 
such as a qualified Employee Assistance Program Counselor. 

(8) For further information and discussion on alcohol and drug problems and the Employee 
Assistance Program, see VA Handbook SOl 9, Occupational Health Services. Because of periodic 
changes in case law regarding reasonable accommodation for employees with alcohol and drug abuse 
problems, supervisors should consult with the Hwnan Resources Management office prior to 
confronting an employee with a suspected problem. 

(9) Executive Order 12564 on the Drug-Free Federal Workplace generally requires agencies to 
initiate disciplinary or adverse action against any employee who is found to use illegal drugs. 

(I 0) Management may enter into last chance or abeyance agreements with employees who have an 
alcohol or drug abuse problem. These agreements are generally entered into after a disciplinary 
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suspension or adverse action has been proposed, and offer the employee an opportunity to panicipate in 
a rehabilitation program while the proposed action or implementation of the decision is held in 
abeyance. The final decision on the proposed action is based on whether the employee's participation is 
successful, and/or whether further misconduct occurs. A primaiy benefit of last chance or abeyance 
agreements is that the agency's reasonable accommodation efforts are clearly docwnented for the record, 
Since case law in this area is constantly evolving, and there are no set formulas for last chance or 
abeyiince agreements, officials involved in preparing such agreements should contact the Regional 
Counsel or General Counsel, as appropriate, or the Office of Human Resourees Management [and Labor 
Relations] (OS 1) in VA Central Office, when questions arise. Sample abeyance agreements are 
contained in appendix I of this part. 

(a) There is no set formula for abeyance or last chance agreements: 

1- they are tailored to the individual situation; 

2_. they are fair, and provide some potential consideration or benefit to the employee (generally the 
agency's agreement to withhold an action which it could take); 

.l. they can be imposed unilaterally by the agency, or 

~- negotiated with the employee or his representative, (if they involve a waiver of rights, the 
employee must agree); 

s_. they can be imposed at several stages of the adverse action process: after a proposal, after a 
decision, or even after the action has been effected; and 

§. if the conditions are not met, the agency can take immediate action (no need to wait until the end 
of the period, or to give a new notice). 

(b) Abeyance and last chance agreements should contain at least the following: 

l· a time limit and conditions tailored to the situation; 

;l. a clear statement of all the agency's requirements of the employee including satisfactory 
participation in a rehabilitation program, and satisfactory conduct; 

1. a description ofbehaviots that will be considered evidence of compliance or failure to comply 
with the requirements; and, 

~- an explanation of what the agency will do if the employee fillls to comply, and what the agency 
will do if the employee complies. 

(c) When an action is taken based on violation of an abeyance agreement, the following is 
recommended: 
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!. the violation should not become part of the charges, but should be used only to show that the 
employee violated the agreement and thus triggered the agency's action; 

2,. the letter to the employee should clearly describe how the employee violated the provisions of the 
agreement (MSPB will require proof of violations); and, 

J.. the agency should proceed on the basis of the original chalges only. 

c. Non-Disciplinary Reasons Resulting In Removal, or Reduction In Grade or Pay. (See chapter 
3, paragraph Sd of this part.) 

d Reductions In Grade or Pay, or Removal Based on a Combination or Performance and 
Conduct Related Faeton. (See chapter 3, par. Se, of this part.) 

e. Involuntary Leave. The authority of agencies to impose involuntary leave status on employees 
bas been significantly curtailed by several Merit Systems Protection Board (MSPB) decisions. These 
decisions have held that the use of enfon:ed leave as an alternative when dealing with employees who 
wish to work but appear to be menially or physically unable to do so and who~ a safety threat to 
themselves or others in the workplace, constitutes a disciplinary suspension and is thus an appcalable 
action. if the suspension exceeds 14 calendar days. Otherwise, the action is griewble. However, when 
an employee, because of vicious or intemperate conduct or illness (mental or physical), is reganled as 
presenting an immediate threat to Government property or to the well-being of the employee, fellow 
workeJS, or the general public, several other alternatives may be considered as cin:umstances n:quire; 
detail to other duties, sick or annual leave with the employee's consent, or non-duty paid status fur a 
limited period, any of which may present some immediate relief to the situation. (See par. 7b(2)above.) 

£ Indefinite Suspension. In cases where management foresees a need fur considerable time to 
complete its inquiries, medical examinations, or investigation. and make a determination in the case, 
consideration may be given to imposing an indefinite suspension. The basis for the indefinite 
suspension would be the need to have the employee away fiom the worfcsite pending inquiry, 
investigation, or the medical examination process. During the advance notice period of a proposed 
indefinite suspension. the employee may be placed in a non-duty paid status, and in cases involving the 
comrDission of a crime, the crime provisions procedW'C may be followed (See chapter 3, par. 14, of this 
part.) An indefinite suspension must specify a completion point (e.g., acquisition of medical 
documentation sufficient for management to make an infolDled decision). The employee may not be 
suspended without such a completion point set out in the proposal, and the suspension cannot cootinue 
once the completion point is reached At the completion of the suspension, management must either 
return the employee to his or her position. detail or reassign the anployee to anolher position, mnove 
the employee for either disciplinal)' or non-disciplinary reasons related to inability to perform, or lake 
other appiopriate administrative action. Due to the changing nature of case law in the area of indefinite 
suspensions, officials involved in such actions should consult with the Regional or General Counsel, as 
appropriate, or the Office of Human Resoun:es Management [and Labor Relations] (OS I) in Central 
Office prior to initiating action. 
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g. Progressive Discipline. Using the least severe action which, in the supervisor's judgment, will 
most likely correct the employee's misconduct is a commonly recognized principle. It is most applicable 
in repeated inftactions of a minor nature (e.g., brief lanfiness). However, it does not prohloit issuance of 
a more seven: penalty (e.g., suspension or removal) prior to issuance of each and every lesser penalty. 
For example, it is not always apprl)priate to issue an admonishment andlor a reprimand prior to issuance 
of a suspension or removal. Sound supervisory discretion and judgment must be applied in all cases 
fully considering any aggravating and/or mitigating circumstances. The concept of progressive 
discipline and the recommended guidance provided by the Tahle of Offenses and Penalties (see 
appendix A of this part) is not intended to preclude the exercise of discretion in determining appropriate 
action, but rather to serve as an aid to maintaining consistency. The facts of the case, degree of 
willfulness of the employee's violation of VA conduct rules, and the seriousness of the mi8conduct and 
its resultant impact on VA operations, may be examples of reasons for necessitating consideration of 
more severe discipline (e.g., suspension without prior admonishment or reprimand). 
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PART II. DISCIPLINARY PROCEDURES VNDER TffLE 38 

CHAPrER 1. DISCIPLINARY AND MAJOR ADVERSE AcnONS 

1. SCOPE 

a. This part governs disciplimuy and major adverse actions based on conduct or perfunnance in the 
Department of Veterans Affairs (VA). 

(I) The provisions of this chapter apply to[: 

(a)] VA employees holding a full-time, permanent appointment 1D1da 38 United States Code (U.S.C.) 
74010) who have satisfactorily completed the probationary period n:quired by 38 U.S.C. 7403(b). Included 
are: 

[!.] Ph}'Sicians, 

[1.] DCntists, 

[1.] Podiabists, 

~-1 Chiropractors, 

[1.] Optometrists, 

~.] Nurses, 

[1.] Nurse anesthetists, 

m.] Physician assistants, and 

(2.) Expanded-fimction dental auxiliaries. 

[(b) Employees appointed undCI" 38 U.S.C. 7306.) 

(2) Henceforth, "cmployi:e(s)" will be the term used to refa to the covered occupations in this chaptel", 
unless otherwise specified. 

(3) [Except for employees appointed 1D1da 38 u.s.c; 7306, t]his part should be used in conj\Dlction with 
VA Directive 5021. 

b. This chapter does not apply to employees appointed under 38 U.S.C., chapters 3, 71 or 78, or to 
employees appointed 1D1da [) 38 U.S.C. 7401(3). 38 U.S.C. 7405, or 38 U.S.C. 7406. 
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2. AUTHORITY 

VA BANDBOOK502tn 
PARTD 

a. Section 203 of the Department of Veterans Affairs Health Care Personnel Act of 1991 Public Law 
(Pub. L) 102-40. 

b. Section 302 of the Veterans Healthcare, Capital Asset and Business Improvement Act of2003 
(Pub. L I 08-170). 

c. 38 U.S.C. SOl(a), 38 U.S.C. 7421. 

d. Title 38, U.S.C., chapter 74. 
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e. Section 3 of the Department of Veterans Affairs Health Care Personnel Act of2004 Public Law 
(Pub. L.) 108-445. 

f. VA Standanls of Conduct. 

g. Standanls of Ethical Conduct for Employees of the Executive Branch, S CFR 2635. 

J. POLICY 

a. Employees are expected to maintain the highest standards of honesty, integrity, impartiality, 
conduct, and effectiveness. Whenever an employee's per(ormance of duty or professional competence is 
determined to be unsatisfactory; or when an employee's professional or personal conduct is not 
satisfactory, prompt and appropriate, disciplinary or major adverse action, or other conective action will 
be taken. The policy of VA is to maintain standanls of conduct and efficiency which will promote the 
best interests of VA. 

b. Disciplinary or major adverse actions will be taken when it is evident that other supervisory 
techniques have fililed to com:ct a given problem, or would be inappropriate. Actions taken should be 
consistent with the precept of like penalties for like offenses, with due consideration of any extenuating 
circumstances. 

c. Employees are entitled to be represented by an attorney or other representative of the anployee's 
choice at all stages of the case. Employees must identify their chosen representative in writing. A 
representative who is employed by VA may be disallowed by the facility Director because of. 

(I) Conflict of position, or 

(2) Conflict of interest. 

[d. As employees appointed wider the authority of38 U.S.C. 7306 are centralized to the Secretary, 
disciplinary and major adverse actions will be decided by the Secretary. Disciplinary and major adverse 
actions for employees appointed under 38 U.S.C. 7306 are as follows: 

(I) Disciplinary actions for employees appointed under 38 U .S.C. 7306 are admonishments and 
reprimands. 

(2) Major adverse actions for employees appointed under 38 U.S.C. 7306 are suspensions of IS days 
or more, transfers or terminations (see Part VI of this handbook for information on terminations for 
employees appointed under 38 U.S.C. 7306). 

e.] Actions covered under this part are subject to the prohibited personnel practices listed in S U.S.C. 
2302, prohibiting: 

(I) Discrimination because of race, color, religion, sex, national origin, age, disabling condition, marital 
status, or partisan political reasons; and 
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(2) Reprisal for the proper exercise of an employee's legal or administrative appeal rights. 

4. DEFINITIONS. Unless otherwise noted, the following definitions apply to this part only: 

a. Admonishment. An official letter of censure to an anployee for minor act(s) of misconduct or 
deficiency in competence. This letter normally remains in the employee's perso1U1el fulder fur 2 years. 

b. Discharge. The involuntmy separation of an employee from employment based on conduct or 
performance. 

D-la 



SEPTEMBER 21, 2006 VA BANDBOOK5021/4 
PARTO 
CHAPl'ERI 

c. [Disdplinary Actions. These are adverse actions, other than major adverse actions, which include 
admonishment and reprimand based on conduct or performance]. 

d [DfsdpUnary Appeals Board. The three member Board designated to hear an employee's appeal 
of major adverse action which is based in whole or in part on a question of professional conduct or 
competence]. 

e. [Grade. The established grades for the positions covered by this chapter will be as defined by 
38 U.S.C. 7404, and the qualification standards issued pursuant to 38 U.S.C. 7402. (See VA Handbook 
5005, Staffing.)] 

f. Indefinite Suspension. The involuntary placement of an employee in a non-duty, non-pay status 
for a temporary indefinite period of time pending investigation. inquiry, or finther management action. 

g. [Major Advene Actions. These are suspension (including indefinite suspension). tlllnsfer, 
reduction in grade, mluction in basic pay, and discharge based on conduct or performance. For 
purposes of this Handbook, a mluction in basic pay includes a reduction in the marlcet pay of a 
physician or dentist as a result of an involuntary reassignment or change in assignment when taken for 
disciplinary reasons, i.e. conduct or performance reasons]. 

h. [Mixed Case. This is a case that includes both: 

(1) A major adverse action arising out ot; or including, a question of professional conduct or 
competence, and 

(2) A major adverse action which does not arise out of a question of professional conduct or 
competence, or a disciplinary action.] 

i. [Official Time. Time granted to an employee andfor representative to review the material relied 
upon to support a proposed action. to prepare a reply, and to secure affidavits, if the employee is 
otherwise in a duty status]. 

j. [Professional Conduct or Competence. A question of professional conduct or competence 
involves direct patient care and/or clinical competence. The term clinical competence includes issues of 
professional judgment]. 

le. [Reduction In Basic Pay. The involuntary mluction, based on conduct or performance, oflhe 
annual rate of basic pay to which an employee is entitled under 38 U.S.C. 7404, including above 
minimum entrance rates and special salary rates authorized under 38 U.S.C. 14SS. This includes a 
mluction in the marlcet pay of a physician or dentist as a result of an involwitary reassignment or change 
in assignment when taken for disciplinary reasons. However, this does not apply to other mluctions in 
pay, such as the loss or reduction of: 

(I) Physician and dentist performance pay, and 
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(2) Physician and dentist marlcet pay, unless the reduction in marlcet pay is the result of an 
involuntary reassigmnent or change in assignment taken for disciplinary reasons, ie. conduct or 
performance reasons (Note: Reductions in marlcet pay that are not the n:sult of an involuntary 
reassignment or change in assignment fur conduct or performance reasons are not covered by this 
chapter.), 

(3) Head nurse differential, 

(4) Nurse Executive Special Pay, 

(5) Other differentials, 

(6) Allowances, or 

(7) Premium pay sueh as: 

(a) Standby, 

(b) On-call, 

(c) Shift, 

(d) Overtime, 

(e) Sunday, 

(f) Holiday, 

(g) Night worlc, 

(h) Hazmdous duty, and 

(i) Interim geographic adjustment.] 

Rednctfon fn Grade. The involuntary assignment to a lower grade on the same pay schedule based on 
conduct or performance]. 

m. [Reprimand. An official letter of censure to an employee for an act of misconduct or deficiency 
in competence. A reprimand is a more severe disciplinary action than an admonishment. This letter 
normally remains in the employee's personnel folder for 3 yean. J 

[] 

n. [Suspension. The involuntary placement of an employee, for disciplinary reasons, in a IHID-duty, 
noo-pay status for a temporary period of time). 
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o. Transfer. The involilntary movement of an employee fiom one VA facility to another (under 
separate managerial authority) based on conduct or perfonnance and without a break in service. 

5. RESPONSmILITIES 

a. The Under Secretaiy for Health, [Principal] Deputy Under Secretary for Health, [Deputy Under 
Secretaiy for Health for Operations and Management,] Assistant Deputy Under Secretaiy for Health, other 
officials in the Office of the Under Secretary (38 U.S.C. 7306(a)), network directors, other key Veterans 
Health Administration (VHA) officials and field facility directors are responsible for. 

(I) Administering policy concerning disciplinary and major adverse actions in confonnance with 
requirements of statute and this chapter, and reviewing existing policies and recoimuending appropriate 
changes. 

(2) Delegating to supervisors authority for the direction and discipline of employees under their 
jurisdiction, as appropriate, and assuring proper supervisory training. 

(3) Ensuring that supervisors properly exercise their disciplinary and major adverse action 
authorities. 
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(4) Ensuring that appropriate mechanisms are in place to inform employees of VA policy governing 
disciplinary and major adverse actions, and that this policy and related materials are available for review 
in the Human Resources Management office. 

(S) Ensuring that appropriate mechanisms are in place to inform employees of VA standaids of 
ethical conduct and related responsibilities as well as other laws, rules and regulations governing VA 
eitpectations of acceptable conduct. 

b. The Deputy Assistant Secretary for Human Resources Management [ ] is respomible for: 

(I) Developing Deparbnent policy on disciplinary and major adverse actions. 

(2) Providing technical advice and guidance to management officials and field facility Human 
Resources Management officials. 

(3) Ensuring that all necessary and requin:d training is accomplished. 

c. Supervisors are responsible for: 

(I) lnfonning all employees of the requirements for acceptable conduct (e.g., standaids of ethical 
IXlnduct). 

(2) Gathering, analyzing, and developing the facts concerning each situation where a disciplinary or 
major adverse action may be appropriate. 

(3) Initiating appropriate and timely actions. 

d. Human Resources Managers are responsible for: 

(I) Ensuring that all employees are made aware of VA policy concerning disciplinary and major 
adverse actions, and that this policy and related materials are available for review in HID118D Resoun:es 
Management office. 

(2) Ensuring that all employees are made aware of VA standaids of ethical conduct and related 
responsibilities as well as other laws, rules. and regulations governing VA expectations of acceptable 
IXlnduct. 

(3) Assisting supervisors and management officials at all levels with: 

(a) Disciplinary and major adverse action matters; 

(b) Applying and providing guidance on interpretations of regulations and statutes; 

(c) Recommending sound human resources management practices; 
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(d) Reviewing existing policies and procedures, and recommending appropriate changes. 

(4) Reviewing disciplinary and major adverse actions prior to issuance to ensure compliance with 
VA policy and advising the decision official as necessary. 

(S) Assisting management in informing employees of the rules fur acceptable conduct and fur 
clarifying such rules. 

(6) Advising employees and answering their questions regarding their rights in disciplinary and 
major adverse action matters. 

(1) Providing guidance on inteip1elations of disciplinary and major adverse action procedures, 
policies, regulations, and statutes. 

e. Employees are responsible for: 

( 1) Meeting standards of conduct as required by VA policy, and other laws, rules, and n:gulations. 

(2) Obtaining advice from authorilative VA officials {supervisors, human resources management 
officials, Regional Counsels, ethics counselors, etc.) on any unclear or questionable rules of conduct 
prior to engaging in the conduct. 

(3) Maintaining an acceplable level of professional competence. 

(4) Providing full and truthful answers during any inquiry or investigation. 

6. DETERMINING THE FACTS 

a. Inquiry and Investigation 

(I) When an incident occurs which may result in a potential disciplinary or major adverse action, 
inquiry will be made into the incident or situation as soon as possible to obtain the facts and detamine 
what action, if any, is warranted. 

(a) Ordinarily, a preliminary inquiry will be made by the appropriate line supervisor. {See also 
paragraph 6a(3)(a), below.) As appropriate, it may be necessaiy fur other management officials to make 
the preliminary inquiry. 

(b) A further investigation may be warranted depending on the nature and seriousness of the incident 
(e.g., administrative investigation). Investigating officials will seek infurmation concerning the matter 
from the employee(s) who is alleged to have committed the offense and from any other persons who 
may have pertinent information about the incident(s). 

(c) The resulting infunnation will be documented. Signed slatements, preferably under oath, are the 
best furm of docwnentation, and should be obtained, whenever possible, from employees interviewed. 
(1be authority to take sworn slatements must be exercised in accordance with 38 U.S.C. 5711 and its 
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implementing regulations.) Failure to obtain a signed statement ftom the employee involved will not, in 
and of itself, serve to preclude taking the action, particularly where sufficient infonnation is otherwise 
obtained from the employee, or the nature of the situation makes it impractical or unnecessary to obtain 
a written statement. 

(d) Evidence will be developed impartially and an effort will be made to resolve any conflicting 
statements by developing additional evidence. Material which cannot be disclosed to the employee or to 
the employee's n:presentative may not be used to support a disciplinary or major adverse action. 

(2) All employees are required to provide full and truthful answers dwing any inquiry or 
investigation. Failure to do so may be grounds for disciplinary or adverse action. The only time 
employees are entitled to remain silent, without threat of disciplinary or advase action, is if they may 
potentially incriminate themselves in a criminal offense. Employees claiming such a right must state 
this as their reason in order for the right to apply. The assistance of the Regional Counsel or General 
Counsel, as appropriate, will be obtained in determining whether immunity ftom prosecution may be 
granted. 

(3) Offidal Investigation Reports or Oflldal Inquiries 

(a) It is not necessary for a supervisor to inquire into an incident in accordance with the instructions 
identified in paragraph 6a( I), above, where sufficient information is available ftom other official 
sources. 

l· These sources include, but are not limited to reports of: 

J!. A VA Central Office or Office of Inspector General investigation, 

J?. A field examination conducted by a representative of the Office of Regional Counsel, or 

i;. Other official investigations. 

2. Where the infonnation appears to be inadequate, the Human Resources Managa- should be 
coosulled concerning the necessity for the development of additional information. 

(b) The same principle applies to official investigations of other government agencies, whether 
Federal, State, or local, ifthe agency which conducted the investigation allows the use of the 
investigatory material, or part of it: 

l. In cases involving criminal matters, it is the policy of VA to cooperate with appropriate law 
enforcement agencies. 

2. In obtaining evidence and/or coordinating such matters, the assistance of the Regional Counsel or 
General Counsel, and Office of Inspector General, as appropriate, should be obtained. 

( c) When management relies on facts developed ftom an official investigation or other official 
inquiry to support a proposed disciplinary or major adverse action, only the infonnalion relied upon will 
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be included in the evidence file. When using official information, care must be exercised to extract only 
that information which is being relied on to support the proposed action. 

(d) Confidentiality for certain quality assurance records and documents is provided for in 38 CFR. 
part 17. 

1- Certain restrictions may apply regarding the use of these records and documents as evidence to 
support taking a disciplinary or major adverse action. 

_2. It may be necessary to initiate an independent investigation to develop evidence which can be used 
in a disciplinary or major adverse action. 

1- The assistance of the Regional Counsel or General Counsel, as appropriate, should be obtained. 
when questions arise concerning confidentiality and coverage by the provisions of38 CFR. part 17. 

b. Status of Employee Pending Inquiry or Investigation 

(I) Continue lo Current Duty Status. Ordinarily, the employee will be retained in a pay and active 
duty status in the employee's current position, grade, and salary level during any inquiry or 
investigation. 

(2) Detail, Leave or Paid Non-Duty Status. Io those instances where it is determined that the 
employee's continued presence at the employee's wortsite during an inquiry or investigation might pose 
a threat to the employee or others, result in loss of or damage to Government property, or otherwise 
jeopardize legitimate Government interests, the following alternatives may be considered: 

(a) Detailing the employee to other duties to eliminate any threat to safety, to VA's mission, or to 
Government property (VA Handbook SOOS, Staffing, part 1m; 

· (b) Granting the employee leave (annual, sick, or leave without pay). Io certain circumstances when 
the employee has failed to request leave or report for duty, or it is determined that granting the requested 
leave is inappropriate, a charge of absence without leave may be used (VA Handbook SOI I, Hours of 
Duty and Leave); 

(c) As a last resort, placing the employee in a paid non-duty status pending completion of the inquiry 
or investigation, preparation of the charges, and/or during the notice period of a discharge or a proposed 
indefinite suspension, may be appropriate. Care should be taken to ensure that this is for the shortest 
practicable period. This is an option in those unusual instances where management determines that a 
detail or granting leave may not be possible or is impractical. · 

(3) Indefinite Suspension 

(a) In cases where management foresees a need for considerable time to complete its inquiry or 
investigation, and subsequently make a determination in a case; and when the potential of a threatening 
situation exits, consideration may be given to imposing an indefinite suspension. 
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1- The primlll}' benefits of the indefinite suspension are the expeditious removal of the employee 
from the premises with the retained option of either reinstating or discharging the employee upon 
completion of the judicial proceedings or further investigation. 

z. Action should be taken to propose the employee's discharge BS soon BS sufficient information is 
available lo support charges against the employee concerning the act(s) of misconduct regardless of any 
subsequent judicial proceedings. 

1. The Office of Inspector General, Regional Counsel, or Office of General Counsel should be 
consulted to ensure that there is appropriate coordination with the prosecuting office. 

(b) Any indefinite suspension must be based on the need to have the employee away from the 
worksile pending inquiry, investigation, or the medical examination process. During the advance notice 
period of a proposed indefinite suspension, the employee may be placed in a non-duly paid status, if 
necessmy. Further, in cases involving the commission of a aime, the "crime provision" procedure may 
be appropriate (see paragraph 9e of this chapter). 

(c) An indefinite suspension must specify the condition(s) or evenl(s) that will end the suspension 
(e.g., completion of the investigation of probable criminal conduct and the taking of any administrative 
action that may be wammted). 

l. The employee may not be suspended without such a completion point set out in the proposal, and 
the suspension cannot contiiiue once the conditions for completion have been met. 

z. At the completion of the suspension, management must either return the employee lo the 
employee's position, detail, or reassign the employee to another position, discharge the employee or take 
other approptiate administrative action. 

c.. Evidence Fiie 

(I) If a proposed disciplilllll')" or major adverse action is contemplated.. the evidence file must be 
assembled before the proposed notice is issued to the employee. The file must contain the evidmce 
upon which the notice of proposed action is based. and which supports the charges in that notice 
(including notices of past disciplinlll}' and/or major adverse action, if such action furms part of the basis 
for the penalty proposed). 

(2) Additional evidence acquired after the issuance of a notice of proposed action may be added 
without necessitating reissuance of the notice except when the additional evidence forms the basis for 
initiating new reasons for proposing the action, or it is determined that a different action should be 
proposed. If an employee requests and is provided with a copy of the evidence file, copi~ of any 
material added to the evidence file must also be provided. Any use or disclosure of a record or 
information must comply with legal requirements for disclosure. 

d. VA Beneficiary Records. The assistance of the Regional Counsel or General Counsel, BS 

appropriate, should be obtained where questions arise concerning the use of VA beneficilll}' records in 
taking an action covered under this chapter. Specifically, the use of VA beneficilll}' records must be in 
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acconlance with the requirements of confidentiality provided in 38 U.S.C. 5701, 5705, and 7332; and 
the Privacy Act at 5 U.S.C. 552a. 

7. DETERMINING APPROPRIATE ACTION 

a. General. After determining the facts in a case, the responsible official authorized to initiate action 
should consider the Table of Penalties contained in appendix A of this part. Any extenuating or 
mitigating circumstances or the contributing factors which may have some bearing on the situation, 
including past reconl, should be considered in determining the action to be lalcen. 1be initiating official 
will consult with the Human Resources Management office reganling the propriety of the disciplinary or 
major adverse action being considered. 

b. Progressive Discipline 

(I) The level or type of discipline which, in the supervisor's judgment, is commi:nsurate with the 
employee's misconduct and will most likely correct the misconduct, is a commonly applied principle. 

(a) It is most applicable in repealed infractions ofa minor nature (e.g., brieftanliness). II does nor 
prohibit issuance of a more severe penalty (e.g., suspension or discharge) prior to issuance of each and 
every lesser penalty. 

(b) For example, it is not always appropriate to issue an admonishment and/or a reprimand prior to 
issuance of a suspension or discharge. 

(c) Sound supervisory discretion and judgment must be applied in all cases when fully considering 
the nature of the offense and any aggravating and/or mitigating circumstances. 

( d) The concept of progressive discipline and the recommended guidance provided by the Table of 
Penalties (see appendix A of this part) are not intended to preclude the exercise of discretion in 
determining appropriate action, but rather to serve as aids to maintaining consistency. 

(2) Examples of reasons that may warrant considering a more severe disciplinary action (e.g., 
suspension without prior reprimand) are: 

(a) The facts of the case, 

(b) Degree of willfulness of the employee's violation of VA conduct rules, 

(c) The seriousness of the misconduct or deficiency in competence, and 

(d) The resultant impact on VA operations. 

8. DISCIPLINARY ACTIONS 

a. Types of Disciplinary Actions. This paragraph applies to admonishments and reprimands, based 
on conduct or performance (refer to paragraph 4 of this chapter for definitions). 

D-10 



APRIL IS, 2002 VA HANDBOOK5021 
PARTD 
CHAPTER I 

b. Nodce of Proposed Action 

(I) Before being released to the employee, a notice of proposed action will be reviewed by the 
Human Resources Management office for compliance with statutes, regulations, VA policies and other 
8PJ1licable requirements. Human Resources Management officials will review the evidence and, as 
appropriate, provide guidance concerning the propriety of the action. 

(2) The advance notice of proposed action must contain the following information: 

(a) The nature of the action proposed (e.g., admonishment); 

(b) A slatement of the specific charges upon which the proposed action is based, including names, 
dates, places, and other data sufficient to enable the employee to fully 1D1derstand the charges and to 
respond to them; . 

(c) A statement of any specific law, regulation, policy, procedure, practice, or other specific 
instruction (national, local or otherwise) that has been violated as it pertains to the cbarge(s) (if 
llJlPlicable); 

(d) A statement that the employee has the right to reply orally or in writing. or both orally and in 
writing. and to submit affidavits and other dOC1D11entary evidence in support of the reply; 

(e) A statement of the amount of time the employee has to submit the reply or replies (time limits 
may vary according to the circwnstances, but in no event should be less than S calendar days); 

(f) A statement that the material relied upon to support the reasons for the proposed action will be 
made available to the employee and the employee's representative upon request; 

(g) A statement advising the employee of the official who will receive any oral and/or written 
replies;-

(h) A statement that the employee will be given a written decision as soon as posstl>le after the 
employee's reply has been fully considered, or after the expiration of the time allowed for reply, if the 
employee does not reply; and, 

(i) A statement that the employee is entitled to be represented by an attorney or other 1q>1csentative 
of the employee's choice at all stages of the case (see paragraph Jc of this.chapter). The employee's 
designation of a representative must be made in writing. 

c. Employee's Oral Reply 

(I) If the employee requests an opportunity to reply orally, the decision official, or designee, will 
receive the employee's reply. 

(a) Any official designated to receive the reply must have the authority to recommend what final 
decision should be made. 
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(b) The right to reply orally includes the right to be given a reasonable opportunity to make any plea 
which the employee believes might influence the final decision in the employee's case. 

(c) The employee must be pennitted to plead extenuating circwnstances or make any other argument 
the employee deems proper. 

(2) A written smnmary signed by the official hearing the oral reply must be made part of the n:conl 

d. Arriving at a Final Decision 

(1) The decision official will give full and impartial consideration to: 

(a) The employee's written reply, if any; 

(b) The recommendation of the designee to hear an oral reply, if any oral reply was made; and 

(c) All evidence of record 

(2) If the decision official finds one or more of the charges in the advance notice sustained, the 
decision official will d~e an appropriate action. 

NOTE: 11re Table of Penalties for examples of offenses and penalties (:see appendix A of this part) will 
be considered in determining an appropriate penalty. 

(3) A decision adverse to the employee must be based only on the charges stated in the notice of 
proposed action. If none of the charges are sustained, either in whole or in part, no action may be 
imposed, regardless of any record of past discipline cited in the notice. 

(4) The penalty may not be more severe lhan that proposed in the notice of proposed action. 

(5) An employee's failure to reply may be considered, but by itself may not be considered an 
admission of the charges. The burden of proof rests with managanent to support its reasons for the 
action. 

(6) If the notice of proposed action is determined to be procedurally defective to the detriment of the 
employee's substantive rights, or if it is round that additional reasons Othel" than 1hose set forth should be 
considered, or that the appropriate action should be more severe lhan that proposed, the notice of 
proposed action will be rescinded and a new notice of proposed action issued. 

(a) The new notice will include a new advance notice period and another opportunity to reply orally 
and/or in writing. 

(b) A procedural defect is detrimental to the employee's substantive rights when it is likely to have 
caused the agency to reach a conclusion different from the one it would have reached in the absence or 
cure of the error. 

11-12 



APRIL 15, 2002 VAHANDBOOK5021 
PAltTD 
CllAPTERl 

(7) If it is determined that the appropriate penalty is a major adverse action, the procedures outlined 
in paragraph 9 of this chapter will apply. 

e. Decision 

(I) Before the decision is released to the employee, it will be reviewed by Human Resources 
Management Service fur compliance with the statutes, regulations, VA policies, and other applicable 
requirements. Any comments the Human Resources Management Service may have concerning 
technical aspects of the case will be presented to the decision official. 

(2) The decision letter will be dated and signed by the appropriate decision official. 

(3) The decision letter will be in writing and contain the fullowing information: 

(a) A statement of whether any of the charges sustained arose out of a question of professional 
conduct or competence. 

(b) A statement that consideration has been given to all evidence developed, including the 
employee's reply(ies). 

1. A written reply made by a representative on behalf of the employee is considered to be an 
employee's reply. 

1. If the employee replies both orally and in writing, both replies must be mentioned. 

(c) A statement of the decision official's detennination regarding which charges, if any, in the 
advance notice were sustained, and which charges, if any, were not sustained. 

(d) If a record of prior disciplinary actions was cited in the advance notice, the decision will indicate 
how the past record, as cited in the advance notice, was taken into consideration in detennining the 
proper action. Prior disciplinary actions which have expired or have been withdrawn may not be cited as 
a basis fur the action. 

(e) A statement concerning the employee's rights to file a grievance and the time limit within which 
it must be filed. 

(t) A statement informing the employee of the length of time the action will be retained in the 
employee's personnel fulder. 

(g) A statement advising the employee that a further explanation of the employee's appeal rights may 
be obtained by consulting the Hwnan Resources Management office. 
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(1) If the disciplinary action involves or includes a question of professional mnduct or competence, 
the employee may appeal it under the grievance procedures contained in part IV, chapter 3 of this 
handbook. 

(2) If the disciplinary action does not involve or include a question of professional conduct or 
competence, the employee may appeal the action under the grievance procedure in part IV, chapter 3 of 
this handbook. If the employee is mvered by a collective bargaining agreement under S U.S.C., chapter 
71, and the negotiated grievance procedure includes disputes over these actions within its scope, the 
employee may elect to appeal the action through the negotiated grievance procedure or the grievance 
procedure in part IV, chapter 3 of this handbook, but not both. 

(a} The employee shall elect which grievance procedure will be used. 

(b) The timely filing of a grievance under either procedw'e shall mnstitute an im:votable election. 
Grievances filed under the negotiated grievance procedure must be filed in accordance with the 
provisions of the applicable negotiated grievance procedure. 

(c) Reference should be made to the negotiated agreement for the appropriate steps and time limits. 

g. Wlthdnwal of Action 

NOTE: Duration and withdrawal time frames may vary based on provisions in applicable negotiated 
agreements. 

(1} After 2 yeius, admonishments will be removed from the personnel folder and destroyed. 
However, in cases of patient abuse, an admonishment may be retained in the personnel folder 
indefinitely. The employee's supervisor may, after 6 months, make a written n:quest to the Human 
Resources Management office that the admonishment, including patient abuse cases, be withdrawn, if 
the employee's conduct so warrants. 

(2) After 3 yeius, a reprimand will be removed from the personnel folder and destroyed. However, in 
cases of patient abuse, the reprimand may be retained in the personnel folder indefinitely. 1be 
employee's supervisor may, after 2 years, make a written n:qtlest to the Human Resources Management 
office that the reprimand, including patient abuse cases, be withdrawn, if the employee's conduct so 
warrants. 

(3) Upon expiration of the specified time frame or receipt of a valid request for early withdrawal 
(i.e., after 6 months for an admonishment} of a disciplinary action, the Human Resources Management 
office will return the action to the supervisor for destruction. If the request for early withdrawal is 
initiated by a supervisor below the level of the official who issued the action, it must be approved at or 
above the level of the initial decision official. 
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(4) The employee may, after 6 months, make a written request to the supervisor that the 
admonishment be withdrawn. The employee may, after 2 years, make a written request to the supervisor 
that the reprimand be withdrawn. 

(5) Once an admonishment or reprimand is withdrawn, it may not be used as a past disciplinary 
record in connection with any future proposed disciplinary or major adverse action. This should be 
considered in determining whether a disciplinary action should be withdrawn early, particularly with 
respect to actions which were based on patient abuse. 

(6) When a disciplinary action has expired or has been withdrawn early and destroyed, the 
supervisory official will so inform the employee. In order to assure the employee that no record remains 
in the personnel folder, the supervisor may wish to destroy it in the employee's presence or give it to the 
employee for disposition. 

(7) Since the admonishment or reprimand may be appealed under the grievance procedure initially 
and, except in patient abuse cases, will automatically be ranoved from the personnel folder after 2 or 3 
yeani, respectively, a grievance may not be filed based on a supervisor's decision not to remove it earlier 
than the expiration date. 

9. MAJOR ADVERSE ACTIONS 

a. 1)pes of Actions. This paragraph applies to suspensions, transfers, reductions in grade, 
reductions in basic pay [(including reduction in physician and dentist marlr:et pay as a n:sult of 
involuntary reassignment or change in assignment when taken for conduct or performance reasons)] and 
discharges. 

b. Burden of Proof and Appropriateuess of Peualty 

(I) Prior to initiating a major adverse action, officials involved in the decision making process must 
consider the burden of proof which must be met in order to sustain the action on appeal. When taking a 
major adverse action against an employee, the DepaI1Inent bears the burden of proving by a 
preponderance of evidence the charges that form the basis for the action. 

(2) The Department must establish that the penalty chosen is within the tolerable limits of 
reasonableness. 

c. Notice of Proposed Action 

(I) Prior to taking a major adverse action, the employee must be given 30 calendar days advance 
written notice of the action proposed. 

(2) Before being released to the employee, a notice of proposed action will be reviewed by the 
Human Resources Management office for compliance with statutes, regulations, VA policies and other 
applicable requirements. Human resources management officials will review the evidence and, as 
appropriate, provide guidance concerning the propriety of the action. 

D-15 



VA HANDBOOK 5021 
PARTil 
CHAl'TERl 

APRIL 15, 2002 

(3) The advance notice of proposed action must contain the following information: 

(a) The nature of the action proposed. 

(b) The specific charges upon which the proposed action is based, including the details and 
circumstances (i.e., names, dates, places, and other data) constituting the basis for action, sufficient to 
enable the employee to fully understand the charges and to afford the employee a fair opportunity to 
respond to them. 

(c) Any specific law, regulation, policy, procedure, practice, or other specific instruction (national, 
local or otherwise) that has been violated as it pertains to each charge. 

( d) The right to reply orally or in writing, or both orally and in writing to the deciding official, or 
designee, and to submit affidavits and other documentary evidence in support of the reply by a specified 
date. Time limits may VBIY according to the particular circumstances in each case. The employee must 
be allowed a minimwn of 7 days fiom date of receipt of the notice of proposed action, but no more than 
30 days fiom date of the written notice of charges. The proposing or deciding official may grant 
extensions beyond 30 days only when gqod cause is shown. 

(e) A statement of the employee's past disciplinary record when such record is to be relied upon as 
evidence or considered as part of the basis for the proposed action. 

!- Specific previous inftactions and penalties will be cited and identified and the employee will be 
advised that the employee may reply orally or in writing, or both orally and in writing, with 1espect to 
those previous infractions. 

i. The statement will advise the employee that the employee may submit supporting evidence, 
including affidavits, and tnay make a statement concerning the use to be made of the past record in 
determining proper action (see paragraph 9d of this chapter). 

(f) A statement that the employee has the right to representation by an attorney or other 
representative of the employee's choice at all stages of the case, and that the designation ofa 
representative must be in writing. The representative may be disallowed if the individual's activities as a 
representative would cause a conflict of position or conflict of interest. 

(g) A statement that if the employee has any questions about the reasons for the proposed action, the 
employee may contact the official who signed the advance notice or the HID1180 Resources Management 
office for further explanation. 

(h) Identification of the decision official. 

(i) A statement that any written reply must be submitted through supervisory channels to the decision 
official and that the decision official, or designee, will receive the employee's oral reply. 

(j) A statement that full and impartial consideration will be given to the employee's reply(ies), if a 
reply(ies) is made. 
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(k) A statement that the employee will be given a written decision within 21 days of receipt of the 
employee's reply, if any, or of the expiration of the reply period if no reply is made. 

(I) A statement advising the employee of the duty and pay status in which the employee will be 
carried during the notice period. 

(m) A statement that if it is decided to take the proposed action, such action will be effective not less 
than 30 days from the day following the date the employee receives the notice, except when invoking 
the aime provision (see paragraph 9e of this chapter). 

(n) A statement informing the employee where the material relied upon to support the reason(s) for the 
proposed action will be available for review by the employee and or the employee's designated repre
sentative. Generally, the evidence file should be maintained in the Human Resources Management office. 

( o) A statement that informs the employee that: 

· [(p) For physicians and dentists, ifthe proposed action will result in a reduction in marlr.et pay, a 
statement that their market pay may be reduced should this proposed action be made effective.] 

!. The employee will be allowed a specific number of hour.i of official duty time (if otherwise in an 
active duty status) for: 

!- Reviewing the notice; 

}!. Preparing a written and/or oral reply; and 

~- Secwing affidavits. 

1- Identifies the person with whom the employee should make arrangements for the use of official time. 

(4) Policies relating to notice requirements regarding reductions and revocations of privileges, 
reporting to the State Licensing Boanls and National Practitioners Data Bank (NPDB), should be 
reviewed to determine their applicability to specific cases. Statements regarding such should be 
included, as appropriate. 

d. Past DisdpUne. Management should consider the recency of any past disciplinary acli00$ that form 
part of the basis for the proposed action. Consideration should be given to the use of any actions which are 
more than 3 years old, even if they have remained in the personnel folder. They should be examined 
closely to ensure their relevance to the proposed action before they are used to support such action: 

(I) If cited, the previous disciplinary record will not be set forth as a current charge(s), but will be 
stated in a paragraph separate from the current charge(s). 

(2) Counselings end charges of Absence Without Leave (AWOL) without concurrent disciplinary 
action are not disciplinary actions and may not be included in the past record P3:"1graph. 
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(a) Counselings may be cited in a separate paragraph and may be considered in detenniniog 
appropriate action against an employee. If such counselings are cited, the counseling must have been in 
writing and must be included in the evidence file used to support the proposed action. 

(b) Any reference to letters or memoranda of counseling in the proposal letter must be sufficiently 
clear so as to enable the employee to comment on the consideration that should be given to the 
counseling in determining the final action. 

e. Excepdom to 30-day Advance Notice. The requirement for a J().day advance notice period may 
be shortened if there is reasonable cause to believe the employee has committed a crime fur which a 
sentence of imprisonment maybe imposed (38 U.S.C. 7462(bXIXA)). This exception is concerned 
solely with shortening the advance notice period. In order for the "crime provision• or "crime exception" 
to be invoked, then: must be reasonable cause to believe that the employee has committed a crime fur 
which tlic employee may be imprisoned. The employee must still be afforded a reasonable amount of 
time, but not less than 7 days, to reply orally and/or in writing to a notice of proposed action. 

(I) Nonnally, this provision would be used in conjunction with a proposal to mnoveor suspend 
indefinitely while awaiting a final disposition of a case. In those situations in which the mention of the 
employee in an active duty status would be inappropriate, but where management wishes to defer final 
judgment until completion of judicial proceedings, or where usable evidence to substantiate a discharge 
is not yet available, an indefinite suspension should be proposed (see paragraph 6(b)3 of this chapter). 

(2) To invoke the crime provision and process a discharge or indefinite suspension with a curtailed 
notice period, the following actions should be taken: 

(a) If not otherwise in a previously approved leave status, notify the employee in writing that the 
employee is being put immediately in a non-duty status with pay. 

(b) Give the employee a notice either of proposed indefinite suspension pending further investigation 
or pending disposition of the criminal action, or of proposed discharge when there is sufficient evidence 
to warrant discharge. The notice will advise the employee of a reasonable period to n:spond orally 
and/or in writing (not less than 7 days). 

(c) Issue a decision on the proposed action after the employee has had the stated opportunity to 
respond orally and/or in writing, and the response, if any, has been considered. 

( d) With the exc:eption of the shortened notice period and any enfurced non-duty status, the proposed 
adverse action and decision notices must conform in all other aspects to the requirements fur initiating 
and taking major adverse actions. 

(e) Any case involving the crime provision should be discussed with the Regional Counsel or 
General Counsel's office, as appropriate. This will prove helpful in obtaining official information 
regarding an arrest, the charges, indictment, arraignment, etc., needed to establish justification fur use of 
the "crime provision.• 
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f. Status of Employee During Advance Notice Period 

(I} Onlinarily, the employee will be retained in a pay and active duty status in the employee's cum:nt 
position, grade, and salary level, during the period pending a decision on a proposed action. 

(2) Owing the advance notice period of a proposed action, it may be necessary to remove the 
employee ftom the worksite. In those instances where it is determined that the employee's continued 
presence at worlc during the advance notice period might pose a threat to the employee or others, n:sult 
in loss of or damage to Government property, or otherwise jeopardize legitimate Government intereslS, 
the following alternatives can be considered: 

(a} Detailing the employee to other duties to eliminate any threat to safety, to VA's mission, or ID 
Government property; • 

(b) Granting the employee leave (annual, sick, leave without pay}. In certain cin::umstances, when the 
employee has failed to request leave, failed to report for duty, or it is determined that granting the 
requested leave is inappropriate, a charge of AWOL may be used; 

(c} Curtailing the notice period when the Department can invoke the "crime provision"; or 

(d} Placing the employee in a paid non-duty status (i.e., authorized absence for timekeeping 
purposes} during all or part of the advance notice period. ifnone of these other alternatives are &Vllllable. 

g. Employee'• Reply and Official Time 

(l} If the employee requests an opportunity ID reply orally, the decision official, or designee, will 
receive the employee's reply. Any official designated ID receive the n:ply must have the authority ID 
recommend what final decision should be made. 

(a} The right ID reply orally includc:S the right ID a reasonable opportunity to make any plea which the 
employee believes might influence the final decision in the employee's case. 

(b} The employee must be permitted to plead extenuating circumstances or make any other 
arguments the employee deems proper. 

(2) A written smnmary of the oral reply must be made and placed in the adverse action file. 

(3) The official time allowed for the employee ID reply will depend on the facts and circmnstances of 
each individual case. 

(a} In most cases, up to 8 hours of official time may be deemed sufficient. 

(b} For more complex cases, more than 8 hours may be allowed. 
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{ c) Since the time spent by the employee in reviewing the evidence and preparing the reply may be 
spread over several days (e.g., 7-day reply period), docwnentation should be kept as to how much 
official duty time is used each day. 

{d) If the employee requests additional official time beyond what was originally approved, the 
request may be honored if it is reasonable. 

b. Arriving at F"mal Decision on the Proposed Action 

(1) The decision on a proposed major adverse action will be made by an official who is in a higher 
position than the official who proposed the action, unless the action is proposed by the Seaelaty. 

(2) The decision official will give full and impartial consideration to the employee's reply, if any, and 
all evidence of record. If the decision official finds that one or more of the charges in the advance notice 
are sustained, the decision official will determine the appropriate action. The Table of Penalties fur 
examples of offenses and penalties in appendix A of this part. will be considered in determining the 
appropriate penalty. 

(3) In arriving at the decision, the decision official must not consider any reasons fur action other 
than the reasons stated in the notice of proposed action. If none of the diarges are sustained, either in 
whole or in part, no action may be imposed, regardless of any past record cited in the notice. 

(4) Any penalty imposed by the decision official may not be more severe than the penalty specified 
in the notice of proposed action. 

{S) An employee's failure to reply may be considered, but by itself may not be considered an 
admission of the charges. The burden of proof rests with management to support the charges upon 
which the action is based. 

(6) If the notice of proposed adverse action is determined to be procedurally defective to the 
detriment of the employee's substantive rights, or if it is found that additional reasons other than those 
originally set forth should be considered, or that the appropriate action should be more severe than that 
proposed, the notice of proposed action will be rescinded and a new notice of proposed action issued. 

{a) The reissued notice will provide a new advance notice period and another opportunity to reply 
both orally and/or in writing. 

(b) A procedural defect is detrimental to the employee's substantive rights when it is likely to have 
caused the agency to reach a conclusion different from the one it would have reached in the absence or 
cure of the error. 

(7) If additional evidence becomes available to further support the charges in the advance notice, but 
does not necessarily provide a basis to alter the charges or the proposed action, the employee will be 
afforded the opportunity to respond to the new evidence before a final decision is made. 
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(8) Officials involved in taking a major adverse action against an employee must observe the 
prohibitions against improper "ex parte• communications. Department officials may comnumicate with 
each other during the decision-making process; however, it is improper for an interested party (e.g., 
supervisor, proposing official), to pressure the decision official into making a particular decision. Such 
communications may support reversal of the action upon appeal. 

i. Decision. The deciding official shall render a decision in writing within 21 days of the deciding 
official's receipt of the employee's reply(ies) or close of business following the date identified to reply if 
the employee does not reply. The decision will be delivered to the employee at least S days prior to the 
effCj;(jve date of the action, whenever possible. The S day period does not apply in cases where there is 
reasonable cause to believe the employee bas committed a crime for which a sentence of imprisonment 
maybe imposed (see paragraph 9e of this chapter). 

(I) Before the decision is released to the employee, it will be reviewed by Human Resources 
Management Service for compliance with statutes, regulations, VA policies, and other applicable 
requirements. Any comments the Human Resources Management office may have concerning technical 
aspects of the case will be presented to the deciding official. 

(2) A decision on a proposed major adverse action may be held in abeyance at the -n:quest of the 
employee and agreement by the deciding official, in order for the employee to seek counseling or 
treatment for a condition covered under the Rehabilitation Act of 1973 (see 29 U.S.C. Section 701, et 
seq.). 

(a) The employee must provide acceptable documentation for this request which, at a minimwn, 
establishes both a qualifying disabling condition and a causal connection between the disabling 
condition and the cited misconduct and/or deficiency in performance. 

(b) An abeyance of this nature may not exceed I year. 

(3) The decision letter must contain the following: 

(a) A statement of the specific charges that are sustained and those that are not sustained. 

(b) A statement, when a major adverse action is imposed, as to whether any of the charges sustained 
arose out of a question of professional conduct or compdence. 

(c) A statement that consideration bas been given to all evidence developed, including the 
employee's reply: 

!. If the employee replies both orally and in writing, both must be mentioned. 

i. A written reply made by an authorized representative on behalf of the employee is considered to 
be an employee's reply. 

1. It is good practice for a statement to be made regarding consideration that was given to any 
aggravating or mitigating factors. 
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(d) If a m:ord of prior disciplillllI}' actions was cited in the advance notice, the decision will indicate 
how the past record, as cited in the advance notice, was taken into consideration in determining the 
proper action. 

(e) A statement of the effective date (not less than 30 days from receipt of notice of proposed action), 
if the action imposed is a major adverse action. In the case of a suspension, the inclusive dates of the 
suspension will be stated. In the case of an indefinite suspension, the ending date is determined by the 
completion of specified conditions and/or events. 

(f) A statement specifying the employee's appeal rights, and the time limits within which any appeal 
must be filed. 

(g) A statement advising the employee that a further explanation of the employee's appeal rights may 
be obtained by consulting the Human Resources Management office. 

j. Appeals of Major Advene Actions 

(I) The filing of an appeal under a grievance procedure or to the Discipliruuy Appeals Board will not 
affect the implementation of the major adverse action. The action should be effected on the date 
specified in the decision letter regardless of whether an appeal is filed. 

(2) If the [action involves an involuntary reassignment or change in assignment of a physician or 
dentist based on conduct or perfonnance and which results in a reduction in market pay, only the 
invohmtary reassignment or change in assignment is subject to grievance or appeal. Neither the decision 
to reduce market pay as a result of an involuntary reassignment nor the amount of such reduction is 
subject to grievance or appeal under this chapter or Part V of this handbook. Refer to VA Handbook 
5007, Part IX, paragraph 11, for more information regarding the right to request reconsideration of a tier 
determination]. 

[] 

(3) If the major adverse action [does not involve or include a question of professional conduct or 
competence, an employee may elect to seek review of the decision under the grievance procedure 
desml>ed in part IV, chapter 3 of this handbook. However, ifthe employee is covered by a collective 
bargaining agreement under S U.S.C., chapter 71 and the negotiated grievance procedure includes disputes 
over these actions within its scope, the employee may elect to appeal the action through the negotiated 
grievance procedure or the grievance procedure in part IV, chapter 3 of this handbook, but not both]. 

(a) [The employee shall elect which grievance procedure will be used). 

(b) [The timely filing of a grievance under either procedure shall constitute an irrevocable election. 
Time limits for filing a grievance under the VA procedure are governed by the provisions of part IV, 
chapter 3 of this handbook. Grievances filed under the negotiated grievance procedure must be filed in 
accordance with the provisions of the applicable negotiated agreement]. 
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{c) [The employee must be advised of the right to request a bearing in connection with a grievance, 
and, advised that the request for a hearing must be submitted with the grievance]. 

[{4) If the major adverse action is based in whole, or in part on a question of professional conduct or 
competence, the employee may appeal to the Disciplinary Appeals Board under the provisions in 
appendix A of VA Directive 5021 and part V, chapter I of this handbook). 

{a) An employee must be advised of the right to request a hearing before the Board, and advised that 
the request for a hearing must be submitted with the notice of appeal. If the employee does not request a 
hearing in the request for an appeal, the Board may elect to conduct a bearing or make a decision based 
on a review of the n:cord. 

(b) The employee must be provided with a copy of part V, chapter I of this handbook which 
specifies the content requirements of an appeal. 

(c) Appeals to the Disciplinary Appeals Board must be submitted to the Under Secretary fur Health, 
ordesignee, so as to be n:ceived within 30 days after the date of service of the written decision on the 
employee. The 30-day time limit may not be extended. 

(d) An issue of whether a matter or question concerns, or arises out ot; professional conduct or 
competence is not itself subject to any grievance procedure provided by law, regulation, or collective 
bargaining and may not be reviewed by any other agency. 

10. SERVICE OF DOCUMENTS. It is best fur a supervisor to deliver a notice to the employee 
personally and to obtsin the employee's dated, written acknowledgment of receipt so as to show the date 
and fact of receipt Supervisors may wish to have a witness present in order to corroborate delivery of 
the notice. 

a. If the employee refuses to sign, the supervisor should so note this on the acknowledgment copy. 

b. In those instances where the letter cannot be personally delivered to the employee, it should be 
sent by certified mail-return receipt requested, in order to estsblish that the letter was received. A copy 
should also be sent by regular mail in the event the certified mail is not delivered and/or the employee 
fails to obtsin it from the Postal Service after being notified to do so. In these instances, date of service 
will be presumed to be 5 days after posting the letter. 
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DEPARTMENT OF DEFENSE 
WASHINGTON HEADQUARTERS SERVICES 

11!5'5 DEFE:NSE l"ENTAGON 
WASHINGTON, DC 20301 · 11!5!5 

MAR 16 2013 

MEMORANDUM FOR DEPUTY UNDER SECRET ARY OF DEFENSE (PLANS), 
OFFICE OF DIVERSITY MANAGEMENT AND EQUAL 
OPPORTUNITY 

SUBJECT: Fiscal Year 2012 Annual Report Required by the Notification and Federal 
Employee Antidiscrimination and Retaliation Act of2002 (No FEAR Act) 
for Washington Headquarters Services 

Pursuant to Section 203 of the No FEAR Act, attached is a copy of the required data and 
analysis for the following organizations that receive support from Washington Headquarters 
Services (WHS): 

Office of the Secretary of Defense 
Joint Staff 
Defense Legal Services Agency 
Defense Security Cooperation Agency 
Pentagon Force Protection Agency 
Defense Prisoner of War/Missing Personnel Office 
Defense Technology Security Administration 
DoD Test Resources Management Center 
Office of Economic Adjustment 
U.S. Court of Appeals for the Armed Forces 
Washington Headquarters Services 

As requested, an electronic copy of the attached report has been provided to 
Mr. Clarence Johnson at clarence.johnson@osd..mil. If you have any questions concerning this 
report, please contact Ms. Beatrice Pacheco, Director, WHS Equal Employment Opportunity 
Programs Office at (571) 372- 0846 or beatrice.pacheco@whs.mil. 

!~~?:'/ 
Director 

Attachment: 
As stated 
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NOTIFICATION AND FEDERAL EMPLOYEE ANTIDISCRJMlNATION AND RETALIATION (NO FEAR) ACT OF2002 
Washington Headquarters Services (WHS) and Serviced Components 

INTRODUCTION 

The Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 
(commonly known as the ''No FE~ Act"), Public Law 107-174, was enacted on May 15, 2002. 
It was the intent of Congress to increase accountability regarding violations of antidiscrimination 
and whistleblower protection laws. The No FEAR Act directed Federal agencies to post 
quarterly equal employment opportunity (EEO) complaint data on their public websites, 
reimburse the Judgment Fund, and submit annual reports to Congress. 

In accordance with Section 203 of the No FEAR Act, this Annual Report to Congress 
includes data and analysis in the following categories: 

> Number of employees disciplined for discrimination, retaliation and harassment, and 
agency policy regarding disciplinary actions for such violations; 

> Amount of money reimbursed to the judgment fund, and adjustments needed to comply 
with reimbursement requirements; 

> Final year-end statistical data posted; and 

> Examination of trends, causal analysis, experiential knowledge, and actions (taken or 
planned) to improve complaint or civil rights programs. 

NOTE: The Wuhington Headquarters Services (WHS)/Equal Employment Opportunity Programs (EEOP) Office 
prepared this report. The report does not contain data for components WHS previously served and respective 
components report their EEO complaint data. Should questions or concerns arise, please contact EEOP at 571-372-0832. 
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NOTIFICATJON AND FEDERAL EMPLOYEE ANTIOISCRJMINATION ANO RETALIATION (NO FEAR) ACT OF 2002 

Washington Headquarters Services (WHS) and Serviced Components 

EXECUTIVE SUMMARY 

Washington Headquarters Services (WHS) was established as a Department of Defense 
(DoD) Field Activity on October I, 1977, as part of a DoD headquarters streamlining initiative. 
WHS personnel contribute to the mission of our Defense customers by managing DoD-wide 
programs and operations for the Pentagon Reservation and DoD-leased facilities in the National 
Capital Region. WHS is organizationally aligned under the Director of Administration and 
Management for the Office of the Secretary of Defense (OSD). 

The WHS/Equal Employment Opportunity Programs (EEOP) Director is authorized to 
employ a team of seventeen (including the Director) personnel to carry out its mission: one (I) 
Deputy Director, Complaints Manager, one (I) Deputy Director, Affirmative Employment 
Program Manager; one (1) Alternative Dispute Resolution (ADR) Manager; six (6) EEO 
Specialists; one (1) Military Equal Opportunity Staff Advisor; one (1) Administrative Officer; 
one (1) Visual Information Specialist (temp); and five (5) contractors. 

In fiscal year (FY) 2012, WHS supported a total workforce of 6,766 civilian personnel 
within OSD, Joint Staff, Defense Agencies, and DoD Field Activities serv iced by WHS 1• The 
specific organizations that are included in the scope of this report may be found in the serviced 
component chart at Appendix A. 

The following data highlights No FEAR Act averages per year for the timeframe FY07 to FY 12: 

> 80 complaints on hand at the beginning of FY 12 and 28 new formal complaints filed 
> 3 complaints from previous year pending investigation 
> 25 complaints from previous years pending a hearing before the EEOC 
> 10 complaints from previous years pending a final agency decision 

The following cites notable metrics from FYI l to FY12, respectively: 

> 48 percent decrease in number of complaints filed - 54 to 28 
> 25 percent decrease on basis of color - 8 to 6 
> 52 percent decrease on basis of sex - 25 to 12 
> 50 percent decrease on basis of race - 28 to 14 
> 50 percent decrease on basis of national origin - 2 to 1 
> 11 percent decrease on basis of age - 9 to 8 
> 0 percent change on basis of disability - 7 to 7 
> 5 percent decrease in investigation processing time - 258 to 245 days 
> 11 percent decrease in investigation processing time when hearing requested - 278 to 245 days 
> 4 percent decrease in processing time for agency final actions - 91 to 87 days 

1 Components included in this report include: Office of the Secretary of Defense (OSD); Joint Chiefs Staff ; DoD Test Resources 
Management Center(TRMC); Defense Legal Services Agency (DLSA}; Defense Security Cooperation Agency (DSCA); Office 
of Economic Adjustment (OEA); Pentagon Force Protection Agency (PFPA); U.S. Court of Appeals for the Armed Forces 
(USCAAF); Defense Prisoner of War/Missing Personnel Office (DPMO); Defense Technology Security Administration (DTSA); 
DoD Counterintelligence Field Activity (CIFA}, Defense Advanced Research Projects Agency (DARPA), and Washington 
Headquarters Services (WHS). 
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NOTIFICATION AND FEDERAL EMPLOYEE ANTID!SCRJMJNATION AND RETALIATION (NO FEAR) ACT OF 2002 

Washington Headquarters Services (WHS) and Serviced Components 

FORMAL EEO COMPLAINT DATA 

Washington Headquarters Services timely posted, and prominently displayed, a link to 
the No FEAR Act data on its main website ( www.whs.mi l ) not later than thirty (30) days after 
the end of each quarter (from FY07 to FY12). Final year-end data for FY12, is found at 
Appendix.B. 

Complaint Processing 

Twenty-seven individuals filed twenty-eight complaints during FY 12. The number of 
complaints filed from FY 11 to FY 12 decreased by 48 percent. The total number of cases on 
hand at the beginning of the fiscal year (carried over from the previous years) increased by 31 
percent compared to FY 11 . 

From FY07 to FYl2, the average number of formal complaints handled was 90 ranging 
from 64 in FY07 to 115 in FYI I (see Table I below). Complaints pending at the beginning of 
the fiscal year averaged 53, ranging from 36 in FY07 to 80 in FY12. The number of new 
complaints filed averaged 37 cases, ranging from 28 in FY07 and FY12 to 54 in FYI 1. 

Table 1: Total Complaints Handled 

• Complaints Filed During Fiscal Year • Complaints Pending at Beginning ofFiscal Year 

2007 2008 2009 2010 2011 2012 
Fiscal Year 
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NOTIFICATION AND FEDERAL EMPLOYEE ANTIDISCRIMINATION AND RETALIATION (NO FEAR) ACT OF 2 002 
Washington Headquarters Services (WHS) and Serviced Components 

Investigations 

From FY07 to FY12, on average, one formal complaint (from previous years) was 
pending an investigation at the end of the fiscal year. 

Table 2: Number of Investigations Pending 
2.5 ~--======:::::::::=::::::::::::::::::::::::;=::::::::~====::::::::::::::::::::::::::~------
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Investigation processing timeframe ranged from 175 days in FY09 to 311 days in FY LO 
(see Table 3 below). In FY12, complaints processing time improved by 5 percent as compared 
to FYI 1, from 258 days to 245 days. 
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NOTIFICATION AND FEDERAL EMPLOYEE ANTIDISCRJMlNATION AND RETALIATION (NO FEAR) ACT OF 2002 

Washington Headquarters Services (WHS) and Serviced Components 

Hearings 

From FY07 to FY12, there was an average of 18 formal complaints from previous years 
pending a hearing before the Equal Employment Opportunity Commission (EEOC). The number of 
complaints pending hearings ranged from 8 in FY08 to 30 in FY 11 . (See chart 4 below). There was 
23 percent decrease in complaints pending a hearing from FYl I to FY12 (30 to 23, respectively). 
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Table 4: Number of Pending Hearings 
or previous years comp a ts 

30 

2008 2009F. I y 2010 isca ear 
2011 2012 

The average processing timeframe for cases when hearing was requested ranged from 
177 days in FY09 to 349 days in FY I 0. The processing time for cases when a hearing was 
requested decreased 11 percent from FY 11 (278) to FY 12 (245). 
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Tabel 5: Investigation Processing Time 
• Where Hearing Requested 

2008 2009 

• Where Hearing Not Requested 

349 

2010 2011 
Fiscal Year 

3 

2012 

FISCAL YEAR 2012 



NOTIFICATION AND FEDERAL EMPLOYEE ANTIOISCRIMINAT!ON AND RETALIATION (NO FEAR) ACT OF 2002 
Washington Headquarters Services (WHS) and Serviced Components 

Final Agency Actions 

From FY07 to FY12, there was an average of 6 complaints pending final agency action. 
The number of complaints pending final agency actions ranged from 4 in FY07 to 9 in FY 12. 
See Table 6 below. 
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The processing time for cases pending a final agency action decreased 4 percent from 
FYll (91) to FY12 (87). 
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NOTIFICATION AND FEDERAL EMPLOYEE A TIDISCRIMJNAT!ON AND RETALIATION (NO FEAR) ACTOf 2002 

Washington Headquarters Services (WHS) and Serviced Components 

Bases 

FY07 to FY 12, complainants identified an average of 63 total bases each year for top five 
bases. The total number of alleged bases ranged between 46 in FY 12 to 87 in FY 11. Historically, 
the most common bases alleged were: I) " race" 20 times per year; 2) "sex" 15 times per year; and 
3) "reprisal" 12 times per year. See Tables 8 and 9 below. From FYl 1 to FY12, the basis of sex 
decreased from 25 to 12, or 52 percent. 

30 
Table 8: To!!JBases (FYO 7- FY12) 

- Race -Repris - Sex - Age 

2007 2008 2009 2010 2011 2012 

The following lists the top three alleged bases in FY12 according to numerical ranking: 
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NOTIFICATION AND FEDERAL EMPLOYEE ANTIDISCRIMINA TION AND RETALIATION (NO FEAR) ACT OF 2002 

Washington Headquarters Services (WHS) and Serviced Components 

The following lists the top three alleged bases in FY 12 experiencing the highest 
percentage change compared to FY 11: 

1. Reprisal - from 18 to 5 (72 percent decrease) 
2. Sex - from 25 to 12 (52 percent decrease) 
3. Race - from 28 to 14 (50 percent decrease) 
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Final Agency Decision (FAD) Closures 

On average, WHS processed 13 FADs without an EEOC Administrative Judge (AJ) 
decision between FY07 and FY12, ranging from 3 in FY09 to 19 in FY l2. There were 26 FAD 
closures in FY12; 19 without hearings and 7 with hearings before an AJ. WHS had a yearly 
average of 7 FAD closures with an AJ decision. 

Findings of Discrimination 

There were no findings of discrimination from FY07 through FY 12. From FY07 to 
FY12, there were 123 FAD closures issued; 79 were made without an AJ decision, and 44 were 
made with an AJ decision. 
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NOTIFICATION AND FEDERAL EMPLOYEE ANTIDISCRJMINATION AND RETALIATION (NO FEAR) ACT OF 2002 
Washington Headquarters Services (WHS) and Serviced Components 

DISCIPLINE 

This section pertains to the number of employees disciplined for discrimination, 
retaliation, harassment, or any other infraction oflaw cited in T itle ll, Section 203(a)(4) of the 
No FEAR Act. There were no disciplinary actions taken in FY12 because there were no findings 
of discrimination. 

Washington Headquarters Services, Administrative instruction No. 8, Disciplinary and 
Adverse Actions, outlines the agency's policy on this subject (see Appendix C). This policy was 
revised in May 2008, to include violations to No FEAR Act-related statutes in the Table of 
Offenses and Penalties. WHS' policy requires consideration of the: 

)> Employee' s obligation to be aware of pertinent rules or regulations; 

)> Significance or frequency of violations; and 

)> Degree of adverse effect on production, morale, maintenance of discipline, external 
relationships, or reputation of the agency. 

ln addition, 

)> There may be no discrimination against an employee for political beliefs (except as 
required by law under Federal Personnel Manual 733), marital status, genetics, physical 
disability, sex, race, religion, color, national origin, or age. 

JUDGMENT FUND 

The Department of the Treasury, Financial Management Service (FMS), manages the 
Judgment Fund, which is available for court judgments and Justice Department compromise 
settlements of actual or imminent lawsuits against the Government. The No FEAR Act requires 
federal agencies to reimburse the Judgment Fund for personnel discrimination payments made in 
accordance with 28 United States Code § 2414, 2517, 2672, or 2677. 

An agency is considered non-compliant if it fails to reimburse or make timely 
arrangements for reimbursement. As required by 5 Code of Federal Regulations§ 724.105, the 
FMS posts an annual non-compliance report on its website (www.frns.treas.gov/judgefund). 

For FY 12, there were no court judgments against WHS or instances where contingent 
liability was documented for pending EEO litigation in which the Department of Justice 
determined that the outcome for loss was probable and estimable. WHS had no cases that 
required monetary reimbursement to the Judgment Fund during the reporting period. 
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NOTIFICATION AND FEDERAL EMPLOYEE ANTI DISCRIMINATION AND RETALIATION (NO FEAR) ACT OF 2002 
Washington Headquarters Services (WHS) and Serviced Components 

TRAINING 

Training requirements were first anticipated after a February 2005 Office of Personnel 
Management (OPM) Proposed Rule. At that time, WHS EEOP developed training materials that 
were compliant with the Act's requirements. Specifically, the course addressed 
antidiscrimination and whistleblower protection laws, agency policies, and definitions of 
prohibited conduct (particularly, discrimination, reprisal and whistleblower protections). It also 
covered proactive measures to achieve a diverse workforce, improve communication, and 
manage conflict. Lastly, the course provided rights, responsibilities, and contact information for 
both informal and formal avenues of redress available to all personnel. 

The official WHS No FEAR Act Training was launched July 11 , 2007; it was highly 
successful. The final training module tested knowledge and application of course material by 
randomly pulling from a question bank. Personnel were required to answer eight (8) often (10) 
questions correctly to pass and receive credit for the course. This electronic delivery system 
secured agency accountability for meeting educational goals and tracking. 

The WHS No FEAR Act Training is mandatory for civilian personnel (including Senior 
Executives) and military personnel (supervising civilians) assigned to WHS and serviced 
components. WHS currently services 6,766 civilian employees. Our detailed tracking reports 
annotate the number of personnel trained within each serviced component, and we provide the 
training to new employees during our bi-weekly new civilian employee orientation program. 
This program ensures new employees will complete the 'No FEAR Act' training within the 
required 90-day timeframe. 

To ensure quality control, WHS developed a voluntary online survey tool, the WHS 
Interactive Customer Evaluation (ICE). This tool has been available to all personnel since 
deployment of the system in FY07. 

During FY I 0, WHS updated the No FEAR Act Training program; the updates were 
implemented in FYI 1. During FY12, WHS made additional updates to the No Fear Act Training 
program; these changes are expected to be implemented in FY 13. The latest updated training is 
available at (https://whsportal.osd.mil/lms/default.aspx) on the icompass Leaming Management 
System - a web-based system that tracks organizational and personal learning needs and requests. 
Completion of the training will be recorded in an employee's learning history and may be 
verified by reports generated from the system. 
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AJ 
DoD 
EEO 
EEOP 
FAD 
FY 
No FEAR Act 
OPM 
OSD 
WHS 

Washington Headquarters Services (WHS) and Serviced Components 

ACRONYMS AND ABBREVIATIONS 

Administrative Judge 
Department of Defense 
Equal Employment Opportunity 
Equal Employment Opportunity Programs 
Final Agency Decision 
Fiscal Year 
Notification and Federal Employee Antidiscrimination and Retaliation Act of2002 
Office of Personnel Management 
Office of the Secretary of Defense 
Washington Headquarters Services 
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Appendix A: Organizational Chart 

No FEAR Act Report to Congress (FY12) 

Washington Headquarters Services (WHS) and Serviced Components 

DEPARTMENT OF DEFENSE 

Secretary of Defense 

Deputy Secretary of Defense 

Office of the Secretary of Defense Joint Chiefs of Staff (JCS) 

Under Secretaries Chairman and Vice Chairman JCS 

Assistant Secretaries of Defense The Joint Staff 
and Equivalents 

Defense Agencies Defense Field Activities 
Defense Legal Services Agency (DLSA) Defense Prisoner of War/Missing Personnel Office (DPMO) 

Defense Security Cooperation Agency (DSCA) Defense Technology Security Administration (DTSA) 

Pentagon Force Protection Agency (PFP A) DoD Test Resources Management Center (TRMC) 

Office of Economic Adjustment (OEA) 

Washington Headquarters Services (WHS) 

Miscellaneous 

United States Court of Appeals for the Armed Forces (USCAAF) 



Office of the Secretary of Defense 
Washington Headquarters Services 
Equal Employment Opportunity Programs 

APPENDIX B: Final Year-End Data (FY 12) 

NOTIFICATION AND FEDERAL EMPLOYEE ANTIDISCRIMINATION 
AND RETALIATION ACT OF 2002 

(No FEAR Act), P.L. 107-174 

On May 15, 2002, the I 07th Congress enacted the No FEAR Act, whicb went into effect on October 
1, 2003. The No FEAR Act was enacted with the intent to hold Federal agencies more accountable for 
violations of antidiscrimination and whistleblower protection laws. It also required Agencies to post 
quarterly statistical data related to Federal equal employment opportunity (EEO) complaints filed with 
their agencies. 

WHS Equal Employment Opportunity Programs (EEOP) provides fai r and impartial processes to help 
manage and facilitate the resolution of civilian and military discrimination complaints within OSD, Joint 
Chiefs of Staff, and all WHS-serviced activities. The EEOP is also responsible for annual reporting of 
complaint activity to the Equal Employment Opportunity Commission. As such, the EEOP is responsible 
for posting the data requirements spec ified in Title Ill oftbe No FEAR Act; posted data only pertains to 
EEO complaints filed by civilian employees. 

Should you have any questions please contact the EEOP at (57 1) 372-0839. 

Page I of 6 



APPENDIX B: Final Year-End Data (FYI2) 

Equal E mployment Opportunity Data 
Fiscal Year 2012: October 1, 2011 to September 30, 2012 

Office of the Secretary of Defense/Washington Headquarters Services (WHS) and WHS-serviced com ponents 

Number of Complaints Filed 
durin the FY• 
Individuals Who Filed 2 or more 
co taints durin FY 
Pending Complaints Where 
Investigations Exceed Required 
Time Frames 

Investigations Pending 2 301 

EEOC Hearings Pending II 322 

Final Agency Actions Pending 4 280 

Compa rative Data from Previous Fiscal Yea rs 
29CFR § 1614.705 

Complaint Activity 
19CFR§16U .71U(a)- (c), (/)(JHJJ, (k)(IJ-(1) 

0 219 2 175 311 0 258 II 

8 517 15 589 22 495 30 588 23 

5 449 6 387 5 322 6 310 9 

•Also denotes number of individuals filing complaints during specified time frame (including class agents) 

• • Data cannot be reconstructed 

Complaints by Basis 
Complabtts can be.filed alleging multiple bases. Tlte sum oft/le bases may not equal total complaints.fifed. 19 CFR § 16U. 71U(d) 

- -- --;:· 2007 2008 2009 2010 2011 
Race 14 23 19 21 28 
Color• 3 6 5 3 8 
Reli ion 0 2 0 0 0 
Re risal 9 15 I I 16 18 

15 10 13 15 25 
3 5 6 4 2 
0 0 0 0 I 
8 9 8 14 9 
4 9 5 9 7 

245 

769 

292 

2012 
14 
6 
I 
5 
12 

I 
8 
7 

•Prior to FY02, Race and Color were combined as one basis category by the EEOC. Color was officially established as a separate basis in FY02. For the 
purposes of this report, all complaints filed with Color as a basis was separated for all Fiscal Years. 
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APPENDIX B: Final Year-End Data (FY12) 

Complaints by Issue 
Complabta ca11 be flied allqing multiple issue. Tire sum oft/re bases may not equal total complaints flied. 

Non-Sexual 

Reasonlble Accormnodation 
Reinstatement 
Retirement 
Termination 
Terms.Conditions of Em l't 
Time and Attendance 
Trainin 
Other 

Total Complaints Dismissed by 
A en 
Average da)S pendilg prior to 
dismissal 

Complaints Withdrawn by 
Com lainants 

Total Complainants Withdra\\TI by 
Com ainants 

2007 2008 200) 2010 
0 4 4 2 
I 0 3 2 
0 0 I 0 
0 0 0 0 

0 0 0 0 
I 0 0 0 
2 I I I 

I 0 
0 0 2 0 
2 7 2 4 

0 0 

8 12 12 II 
I 0 I 2 
I 0 0 I 
I 0 0 I 
8 9 2 3 

0 0 0 I 
1 l 2 I 
0 2 0 I 
0 0 0 0 
0 0 0 I 
l 2 0 4 
1 0 2 5 
I l 2 I 
0 I I I 
4 9 2 7 

Complaints Dismissed by Agency 
2007 2008 2001 2010 

0 9 4 

0 123 15 280 
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29 CFR § 16U. 704(e) 

2011 2012 
2 I 
4 2 
l I 
0 0 

l 0 
0 0 
3 3 
I 0 
0 I 
4 2 

0 

17 4 
4 3 
l 0 
I 0 
7 

3 I 
I I 
0 0 
0 0 
0 I 

I 
14 4 
I 0 
2 0 
8 13 

2011 2012 

10 12 

76 245 



Total Nwnber Findings 

Without Hearing 

With Hearing 

APPENDIX B: Final Year-End Data (FYl2) 

Total Final Agency Actions Finding Discrimination 
29 CFR § 16U. 704(/t)(IJ-(J) 

2007 2008 2()(11) 2010 2011 
# 
0 

0 

0 0 0 0 0 

# 

0 
0 

0 

Findings of Discrimination Rendered by Basis 

•1. 

0 

0 
0 

0 0 

ColffPlahta c1111 IH!jlled alleging m11ltiple bases. Tiie s11m oftlte bases may not eq11al total complaints and findings. 29 CFR § 16U. 704(i) 

2007 2008 2()(11) 2010 2011 2012 
# ~ 

•/o # •/o # •/o # •;. 
#& Total Number Findinl!S 0 - 0 ~.1-~ .. :·2- 0 

r ___ 

0 ii!iil 0 ' 
Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color• 0 0 0 0 0 0 0 0 0 0 0 0 
Relil!.ion 0 0 0 0 0 0 0 0 0 0 0 0 
Reorisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Ori11.in 0 0 0 0 0 0 0 0 0 0 0 0 
Eaual Pav Act 0 0 0 0 0 0 0 0 0 0 0 0 
Al!.e 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 I~ 0 • 0 0 

Findino After Heari112 0 0 0 ~·;·;., 0 0 0 
.•. 

Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color• 0 0 0 0 0 0 0 0 0 0 0 0 
Relil!.ion 0 0 0 0 0 0 0 0 0 0 0 0 
Reorisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Oril!.in 0 0 0 0 0 0 0 0 0 0 0 0 
Eoual Pav Act 0 0 0 0 0 0 0 0 0 0 0 0 
A2e 0 0 0 0 0 0 0 0 0 0 0 0 
Disability 0 0 0 0 0 0 0 • 0 • 0 0 

Findino Without Hearine 0 0 0 ·- 0 0 0 ~ 
Race 0 0 0 0 0 0 0 0 0 0 0 0 
Color• 0 0 0 0 0 0 0 0 0 0 0 0 
Reli2ion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprisal 0 0 0 0 0 0 0 0 0 0 0 0 
Sex 0 0 0 0 0 0 0 0 0 0 0 0 
National Oril!.in 0 0 0 0 0 0 0 0 0 0 0 0 
Eaual Pav Act 0 0 0 0 0 0 0 0 0 0 0 0 
Aile 0 0 0 0 0 0 0 0 0 0 0 0 
Disabilitv 0 0 0 0 0 0 0 0 0 0 0 0 

•Prior to FY02, Race and Color were combined as one basis category by the EEOC. Color was officially established as a separate basis in FY02. For the 
purposes of this report, all complaints filed with Color as a basis was separated for all Fiscal Years. 

Pagc4 of6 
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• Findings of Discrimination Rendered by Issue 
C0Mplol11ts c1111 be flied 11Uqi11g lftMltiple issMeS. Tlte SMlft of tlte issMes ""'>' 11ot eqMal total colftplal11ts 01tdfi11di11gs. 29 CFR § 161'. 7fUOJ 

2007 2CHMJ 2()()1) 2010 2011 2012 
# •/o ....!L •1. # •1. # •1. 

~ 
# •1 • 

Total Number Findin2s 0 - _Q_ - 0 0 ;~ 0 
., .. .. 

Aooointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assignment ofDuties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinarv Action 0 0 0 0 0 0 0 0 0 0 0 0 

Demooon 0 0 0 0 0 0 0 0 0 0 0 0 
Reorimand 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Duty Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Aooraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/fest 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Non-Sexwl 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pav (lncludin2 Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Prom<tion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Reassi1mment 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accommodation 0 0 0 0 0 0 0 0 0 0 0 () 

Reinstatemert 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions ofEmolovment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Trainin2 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 .. -Findinu After Heari112 0 0 0 t!.6d0"1e- 0 
Annointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assi1mment ofDuties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciplinarv Action 0 0 0 0 0 0 0 0 0 0 0 0 

Demooon 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
Suspension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Dutv Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Appraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination!f est 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Non-Sexl.81 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pav <lncludin2 Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promction/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
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Findings of Discrimination Rendered by Issue 
Complohtts c•11 Mjiled •llt!fi11g multiple issues. Tlte sum oftlte issua m•y 1101 equ•I tol•I complaints •11djlndi11gs. 29 C FR § 16U . 7040) 

ReassiRJllTlent 0 0 0 0 0 0 0 0 0 0 0 0 
Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accomrrodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatemert 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions of Emolovment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Training 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Findin25 Without Hearin2 0 0 0 0 
Annointment/Hire 0 0 0 0 0 0 0 0 0 0 0 0 
Assiimment ofDuties 0 0 0 0 0 0 0 0 0 0 0 0 
Awards 0 0 0 0 0 0 0 0 0 0 0 0 
Conversion to Full-time 0 0 0 0 0 0 0 0 0 0 0 0 
Disciolinarv Action 0 0 0 0 0 0 0 0 0 0 0 0 

Demotion 0 0 0 0 0 0 0 0 0 0 0 0 
Reprimand 0 0 0 0 0 0 0 0 0 0 0 0 
Susoension 0 0 0 0 0 0 0 0 0 0 0 0 
Removal 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 

Dutv Hours 0 0 0 0 0 0 0 0 0 0 0 0 
Evaluation Aooraisal 0 0 0 0 0 0 0 0 0 0 0 0 
Examination/fest 0 0 0 0 0 0 0 0 0 0 0 0 
Harassment 0 0 0 0 0 0 0 0 0 0 0 0 

Non-Sexwl 0 0 0 0 0 0 0 0 0 0 0 0 
Sexual 0 0 0 0 0 0 0 0 0 0 0 0 

Medical Examination 0 0 0 0 0 0 0 0 0 0 0 0 
Pav nncludin2 Overtime) 0 0 0 0 0 0 0 0 0 0 0 0 
Promcrion/Non-Selection 0 0 0 0 0 0 0 0 0 0 0 0 
Reassignment 0 0 0 0 0 0 0 0 0 0 0 0 

Denied 0 0 0 0 0 0 0 0 0 0 0 0 
Directed 0 0 0 0 0 0 0 0 0 0 0 0 

Reasonable Accomrrodation 0 0 0 0 0 0 0 0 0 0 0 0 
Reinstatemert 0 0 0 0 0 0 0 0 0 0 0 0 
Retirement 0 0 0 0 0 0 0 0 0 0 0 0 
Termination 0 0 0 0 0 0 0 0 0 0 0 0 
Terms/Conditions ofEmployment 0 0 0 0 0 0 0 0 0 0 0 0 
Time and Attendance 0 0 0 0 0 0 0 0 0 0 0 0 
Trainin2 0 0 0 0 0 0 0 0 0 0 0 0 
Other 0 0 0 0 0 0 0 0 0 0 0 0 
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Washington Headquarters Services 
ADMINISTRATIVE 

INSTRUCTION 

NUMBERS 
May 7, 2008 

DA&M 

SUBJECT: Disciplinary and Adverse Actions 

References: (a) Administrative Instruction Number 8, "Disciplinary and Adverse Actions," 
August 17, 1981 (hereby canceled) 

(b) DoD Directive 5110.4, "Washington Headquarters Services (WHS)," 
October 19, 2001 

(c) Chapters 43 and 75 and sections 1204(a)(2), 3103, 3105, 332 l(a)(2), 332 l(b), 
4302, 5501, 7323-7325, 7351, 7513, 7521 , and 7532 oftitle 5, United States 
Code 

(d) Parts 213, 316, 351 , 359, 430, 432, 731, 754, and 752 of title 5, Code of 
Federal Regulations 

(e) through (k), see Enclosure 1 

I. PURPOSE 

This Administrative Instruction: 

1.1. Reissues Reference (a) in accordance with the authority in Reference (b ). 

1.2. Updates established policy, guidance, and procedures for taking disciplinary and 
adverse actions consistent with References (c) and (d). 

1.3. Issues an expanded and updated Table of Offenses and Penalties. 

2. APPLICABILITY AND SCOPE 

This Administrative Instruction applies to: 

2.1. All organizational entities of the Office of the Secretary of Defense (OSD), the Office of 
the Chairman of the Joint Chiefs of Staff, the Joint Staff, the Defense Agencies, and DoD Field 
activities serviced by Washington Headquarters Services (WHS), Human Resources Directorate 
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(HRD), Labor and Management Employee Relations Division (LMER) (hereafter referred to as 
"WHS-serviced activities"). 

2.2. All employees except those identified below and those specifically excluded in section 6 
of this Instruction and in part 752 of Reference (d). 

2.2.1. Reemployed annuitants in the competitive or excepted service. 

2.2.2. Employees serving under temporary appointments with a definite time limit. 

2.2.3. Employees serving a probationary or trial period, or who have completed less than 
1 year of current continuous employment. 

2.2.4. Preference eligibles who are in the excepted service with less than l year of 
current continuous employment. 

2.2.5. Nonpreference eligibles who are in the excepted service with less than 2 years of 
current continuous service. 

2.2.6. Employees appointed according to section 160 I of title 10, United States Code 
(U.S.C.) (Reference (e)), during a national emergency. 

2.3. While excluded from coverage according to this Instruction, the employees listed in 
paragraph 2.2. may be admonished, warned, or reprimanded consistent with this Instruction. 
However, when separation is warranted, their appointments may be terminated without 
complying with the procedures outlined in this Instruction. Prior to taking action, the supervisor 
shall seek advice and assistance from LMER. 

3. DEFINITIONS 

Terms used in this Administrative Instruction are defined in Enclosure 2. 

4. POLICY 

4.1. According to section 7513 of Reference (c), the objective of a disciplinary or adverse 
action is to promote "the efficiency of the service" by ensuring high standards of Government 
service and maintaining public confidence in the Department of Defense. Disciplinary actions 
shall be taken "only for such cause as will promote the efficiency of the service" and, when 
warranted, shall be initiated promptly. 

4.2. The administration of disciplinary and adverse actions balances essential management 
decisions with employee rights established by law, regulation, policy, and/or a collective 
bargaining agreement. Actions are effected through due process that may include a notice of 
proposed action, an opportunity to respond to charges, a notice of decision, and access to 

2 
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appellate or grievance procedures. Management carries the obligation to prove the following by 
a preponderance of the evidence. 

4.2.1 . The reason for the disciplinary or adverse action. 

4.2.2. That the action promotes the efficiency of the service. 

4.2.3. That the penalty is reasonable. 

4.3. The authority to initiate disciplinary or adverse actions shall be delegated to the lowest 
practical level of supervision consistent with good management practices. Normally this 
authority is placed at the first level of supervision. However, any supervisor at any level of 
supervision may initiate action consistent with this Instruction. Decisions to suspend, reduce in 
grade, or remove shall normally be made by a management official at least one level higher than 
the supervisor who proposed the action, unless the proposing official is the Secretary of Defense. 
Prior to initiating action, a supervisor shall seek advice and assistance from LMER to ensure 
regulatory compliance and consistency of actions across organizations. 

4.4. In deciding whether to take disciplinary or adverse action, there shall be no 
discrimination against an employee for political beliefs, physical handicap, sex, race, religion, 
color, national origin, or age. 

5. RESPONSIBILITIES 

5.1. The Director, HRD, under the Director, WHS, shall: 

5 .1 .1. Provide advice and assistance to supervisory and management officials on 
disciplinary and adverse actions. 

5.1.2. Counsel employees concerning their rights, privileges, and standards of conduct. 

5.2. The OSD Principal Staff Assistants shall: 

5.2.1. Ensure that employees are advised of their rights according to this Instruction. 

5.2.2. Coordinate all formal disciplinary actions with LMER to ensure conformance with 
established laws and regulations. 

5.2.3. Ensure each case is processed promptly and fairly and that discipline is uniformly 
applied. 

5.3. The Proposing Official shall: 

5.3.1. Gather, document, and analyze the facts concerning each potential disciplinary or 
adverse action. 

3 
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5.3.2. Issue a notice of proposed disciplinary or adverse action. 

5.4. The Deciding Official shall: 

5.4.1. Review and consider all relevant material regarding a proposed action. 

5.4.2. Issue a notice of final decision on a disciplinary or adverse action. 

5.5. Supervisors shall: 

5.5.1. Conduct themselves so as to set a good example for their subordinate employees. 

5.5.2. Communicate their expectations regarding standards of conduct and performance 
to employees. 

5.5.3. Refer employees to the Employee Assistance Program (EAP) as necessary. 

5.5.4. Consult with LMER prior to initiating action in accordance with this Instruction. 

5.6. Employees shall : 

5.6.1. Conduct themselves, both on and off duty, in a way that ensures their conduct does 
not reflect adversely on the Department of Defense. 

5.6.2. Follow the work rules and directives provided by their supervisors. 

5.6.3. Comply with the standards of conduct prescribed in DoD Directive 5500.7 
(Reference (f)). 

6 . PROCEDURES 

6.1. Adverse Actions 

6.1.1. Disciplinary. Disciplinary adverse actions may be taken against an employee 
covered by this Instruction only for such cause as will promote the efficiency of the service. A 
just and substantial cause is necessary as a basis for a disciplinary adverse action. The nature of 
the cause shall be determined on a case-by-case basis. 

6.1.2. Nondisciplinary. Certain kinds of adverse actions are considered nondisciplinary 
in nature (e.g., separation based on performance, failure to meet medical or other job 
requirements, reductions in grade or pay as a result of classification actions or reorganization, 
and furloughs of 30 days or less). 

4 
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6.1.3. Reduction in Grade or Pav. Reductions in grade or pay are subject to the 
procedural provisions of paragraph 6.3.4. of this Instruction, with the exception ofreductions 
based upon unacceptable performance, which are subject to the provisions of paragraph 6.6. in 
accordance with References (c), (d), and Administrative Instruction 63 (Reference (g)). 

6.1.4. Furlough. A furlough is an adverse action according to part 752 of Reference (d) 
if it is for a period of 30 calendar days or less and is based on a decision of an appropriately 
designated management official. Military or similar furloughs required by law or regulation are 
not actions based on decisions of a management official. They are actions required by 
established facts and are not adverse actions. Furloughs for more than 30 calendar days are 
reduction-in-force actions. 

6.2. Disciplinary and Removal Actions: Guidelines for Selecting Penalties 

6.2. l. General. When discipline is necessary, a wide variety of penalties may be 
applicable to the misconduct. In selecting a penalty, all of the specific circumstances of the case 
shall be taken into account. In deciding what action to take, careful judgment must be used to 
ensure that the penalty is not out of proportion to the character of the offense, especially a first 
offense, and to ensure that penalties are imposed with consistency and equity throughout the 
organization. Past offenses may form the basis for proposing a higher penalty for subsequent 
offenses. The offenses need not be identical or even similar in nature. 

6.2.2. Penalty Selection Factors. After reviewing all the evidence, the servicing Human 
Resources Specialist (Employee Relations/Labor Relations), LMER, will make 
recommendations regarding the appropriate penalty. The factors most commonly used in · 
selecting the penalty are Listed in paragraphs 6.2.2.1. through 6.2.2. I 2. Not all factors listed will 
be pertinent in each case. Additionally, the factors may serve as either mitigating or aggravating 
depending on the specifics of the action. 

6.2.2.1. The nature and seriousness of the offense and its relation to the employee's 
duties, position, and responsibilities, including whether the offense was intentional or technical 
or inadvertent, or was committed maliciously or for gain, or was frequently repeated. 

6.2.2.2. The employee' s job level and type of employment including supervisory or 
fiduciary role, contacts with the public, and prominence of the position. 

6.2.2.3. The employee' s past disciplinary record. 

6.2.2.4. The employee's past work record, including length of service, performance 
on the job, ability to get along with fellow workers, and dependabi lity. 

6.2.2.5. The effect of the offense upon the employee' s ability to perform at a 
satisfactory level and its effect upon supervisor's confidence in the employee' s ability to perform 
assigned duties. 

5 
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6.2.2.6. Consistency of the penalty with those imposed upon other employees for the 
same or similar offenses. 

6.2.2 .7. Consistency of the penalty with any applicable agency table of penalties. 

6.2.2.8. The notoriety of the offense or its impact upon the reputation of the agency. 

6.2.2.9. The clarity with which the employee was on notice of any rules violated in 
committing the offense, and whether he or she had been warned about the conduct in question. 

6.2.2.10. The potential for the employee' s rehabilitation. 

6.2.2.1 l. Mitigating circumstances surrounding the offense such as unusual job 
tensions, personality problems, or mental impairment, or harassment, bad faith, malice, or 
provocation on the part of others involved in the matter. 

6.2.2.12. The adequacy and effectiveness of alternative sanctions to deter such 
conduct in the future by the employee or others. 

6.2.3. Table of Offenses and Penalties. The Table of Offenses and Penalties at Enclosure 
3 provides guidance on selecting appropriate penalties for typical offenses. Normally a 
progression of disciplinary measures is applied in an effort to correct an employee's conduct. A 
first offense normally does not warrant the removal of an employee. When appropriate action 
other than removal will correct an employee's conduct, a lesser action is the proper course of 
action. 

6.2.4. Informal Disciplinary Actions. Oral admonishments or written warnings are 
usually the first step in constructive discipline. These measures may be used for an offense that 
does not, by itself, warrant a reprimand but that will, if repeated, warrant formal disciplinary 
action. In the case of an oral admonishment, the supervisor should make an informal record of 
the date of the discussion and the subjects covered. Reference to the admonishment can be cited 
in any future action as evidence that the employee was on notice of the seriousness of the offense 
and of possible future disciplinary action. The employee must be advised that an informal record 
is being kept and that the incident may be cited in future disciplinary action. 

6.2.5. Formal Disciplinary Actions. Formal disciplinary actions consist of official 
reprimands, suspensions, and removals. Formal disciplinary action is usually initiated by the 
immediate supervisor of the employee being disciplined. The final decision for all disciplinary 
actions rests with the deciding official. 

6.2.5. l. Reprimands. A reprimand is official discipline given to an employee in a 
formal letter for violation of a rule of conduct, law, regulation, official instruction, or particular 
responsibility. A reprimand also may be given for repeated minor offenses about which the 
employee is on clear notice that the conduct is unacceptable. 
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6.2.5.2. Suspensions and Removals. When an employee is suspended, he or she is 
not allowed to work or earn pay for a specified number of days. Suspension from a pay and duty 
status for misconduct or delinquency is generally imposed when an employee fails to improve 
his or her conduct after receiving informal discipline and/or being reprimanded. A removal is 
the strongest action and is usually reserved for the most serious offenses or when other actions 
have not served to correct the misconduct. The action selected depends on the seriousness of the 
offense. The amount of notice, right to reply, and appeal rights depend upon the employee's 
appointment, bargaining unit status, and tenure. 

6.3. Requirements for Disciplinarv and Adverse Actions 

6.3.1. General. Federal law and regulations mandate procedures which must be followed 
when taking a disciplinary or adverse action against an employee. Failure to adhere to these 
procedures may lead to reversal of an action upon appeal without consideration of the merits of 
the case. Before initiating a disciplinary or adverse action, the supervisor must investigate the 
incident and obtain witness statements, as appropriate, and any other documentation relating to 
the misconduct. This documentation should include a written or oral explanation from the 
employee. If the supervisor personally witnesses the misconduct, he or she should prepare a 
memorandum for the record summarizing the incident. All pertinent information gathered 
during the course of the investigation will be forwarded to LMER for review and preparation of 
the action. 

6.3 .2. Requirements for Official Reprimands 

6.3.2.1. Issuance of the Reprimand. The supervisory or management official taking 
the action shall: 

6.3.2. l . l. Notify the employee in writing of the reprimand. The written 
notification shall: 

6.3.2.1. l .1. Contain the reason specifically and in detail for the reprimand. 

6.3.2. l . l .2. Provide a warning that any recurrence of the misconduct may 
result in a more severe action. 

6.3.2.1.1.3. If applicable, include reference to any past counseling or other 
attempts to correct the employee' s behavior. 

6.3.2. l .1.4. Contain a statement that a copy of the letter of reprimand will be 
placed in the employee's official personnel file (OPF) for a period not to exceed 2 years, or not 
to exceed the date upon which the employee leaves a WHS-serviced activity, whichever occurs 
first. Management officials are authorized to request expungement of these documents at an 
earlier date if desired. 

6.3.2. l .2. Advise the employee of grievance rights according to Administrative 
Instruction 37 (Reference (h)) or a collective bargaining agreement. 
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6.3.2.1.3. Coordinate all reprimands with LMER. 

6.3.2.2. Delivery and Recording of the Reprimand. The official taking the action 
shall personally deliver the reprimand to the employee, if possible, and shall obtain written 
acknowledgment of receipt on a copy of the reprimand for placement in the employee' s OPF. 

6.3 .3. Requirements for Suspensions of 14 Days or Less 

6.3.3.1 . Coverage. For the purposes of this section, employee means: 

6.3.3.1 .1. An employee in the competitive service who is not serving a 
probationary or trial period under an initial appointment, or who has completed I year of current 
continuous employment in the same or similar positions under other than a temporary 
appointment limited to 1 year or less. 

6.3.3.1.2. A preference eligible in the excepted service who has completed I year 
of current continuous service in the same or similar positions. 

6.3.3.1.3. An employee with competitive status who occupies a position under a 
Schedule B appointment. 

6.3.3.2. Excluded Employees. This section does not apply to: 

6.3.3.2.1. Employees serving a probationary or trial period. 

6.3.3.2.2. Employees serving with less than I year of current continuous service. 
An employee serving under a temporary appointment pending establishment of a register or a 
special tenure appointment, or serving as a status quo employee, does not serve a probationary or 
trial period. During the first year of current continuous employment, however, the employee is 
not covered by part 752 of Reference (d). 

6.3.3.2.3. Employees serving with temporary tenure. In the competitive service, 
an employee in a temporary appointment with a definite time limitation serves with temporary 
tenure and is not covered by Reference ( d). 

6.3.3.2.4. Employees serving under a limited executive assignment. 

6.3.3 .2.5. Reemployed annuitants. 

6.3.3.2.6. Preference eligibles with less than I year of current continuous 
employment in the excepted service. 

6.3.3.2.7. Employees whose appointment requires Senate confirmation. 

6.3.3.2.8. Schedule B employees without competitive status. 
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6.3.3.2.9. Employees whose positions have been determined to be of a 
confidential, policy-determining, policy-making, or policy-advocating character (Schedule C 
employees). 

6.3.3.2.l 0. Employees appointed according to Reference (e) during a national 
emergency. 

6.3.3.3. Standards for Issuance of Advance Notice. Except in emergency situations, the 
employee must be given at least 10 days advance written notice of the proposed suspension. The 
notice must: 

6.3.3.3. l. Identify the proposed action. 

6.3.3.3.2. State the reasons for the proposed suspension with specificity and 
sufficient detail to allow the employee to reply to the charge(s). 

6.3.3.3.3. Inform the employee of his or her right to reply orally and/or in writing to 
the proposed action and identify the name of the deciding official. 

6.3.3.3.4. Allow the employee a minimum of 10 calendar days to secure affidavits 
and/or other documentation and submit a written reply to the proposed action. A reasonable 
amount of official time shall be provided the employee for purposes of preparing a reply (this is 
usually hours, not days). The amount of time allowed depends on the facts and circumstances of 
the case and shall be sufficient to afford the employee an opportunity to review the material 
relied on to support the proposed action, to prepare a reply, and to secure affidavits. 

6.3.3.3.5. Inform the employee of his or her right to be represented by an attorney or 
other representative and the right to review the material supporting the proposed suspension. An 
employee's choice of representative may be disallowed if such representation would result in a 
conflict of interest or position. 

6.3.3.3.6. Indicate that a request for an extension of the time limit allowed for a reply 
shall be considered by the deciding official. Inform the employee of his or her duty status during 
the notice period. 

6.3.3.3.7. Indicate that a final decision on the proposed action may not be made until 
after the employee's reply, if any, has been considered, or after the time allotted the employee to 
reply has expired. 

6.3.3.4. Standards for Issuance of Notice of Final Decision. If, after consideration of the 
employee's reply to the written notification of the proposed suspension, it is decided that the 
suspension is warranted, the notice of final decision must: 

6.3.3.4.1. Consider only the reasons specified in the notice of proposed action and 
specify the reasons for the decision. 
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6.3.3.4.2. Indicate whether or not the employee replied to the advance notice and, if 
so, that his or her reply was considered. 

6.3.3.4.3. Inform the employee of his or her grievance rights in accordance with 
Reference (h). 

6.3.3.4.4. Be signed by the deciding official. 

6.3 .3.4.5. Be delivered to the employee at or before the effective date of the 
suspension. 

6.3.4. Requirements for Removals. Suspensions for More than t 4 Days, Furlough Without 
Pay of 30 Days or Less. and Reductions in Grade or Pay 

6.3.4. t . Coverage. For the purposes of this paragraph, employee means: 

6.3.4.1. l. An employee in the competitive service who has completed a probationary 
or trial period. 

6.3.4. l .2. An employee in the competitive service serving in an appointment that 
requires no probationary or trial period, and who has completed I year of current continuous 
service in the same or similar positions under other than a temporary appointment limited to I 
year or less. 

6.3.4.1.3. An employee in the excepted service who is a preference eligible and has 
completed l year of current continuous service in the same or similar positions. 

6.3.4.1.4. An employee in the excepted service who is a nonpreference eligible who 
has completed 2 years of current continuous service in the same or similar positions under other 
than a temporary appointment limited to 2 years or less. 

6.3.4.1.5. An employee with competitive status who occupies a position in Schedule 
B of part 213 of Reference ( d). 

6.3.4. t .6. An employee who was in the competitive service at the time his or her 
position was first listed under Schedule A, B, or C of the excepted service and who still occupies 
that position. 

6.3.4.2. Excluded Employees. This section does not apply to: 

6.3.4.2.1. Employees whose appointment is made by the President with the advice 
and consent of the Senate. 

6.3.4.2.2. Employees whose positions have been determined to be of a confidential, 
policy-determining, policy-making, or policy-advocating character by the Office of Personnel 
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Management (OPM) for positions that are excepted from competitive service, or by the President 
or the head of a Federal agency for positions excepted from competitive service by statute. 

6.3.4.3. Excluded Actions. Th is section does not apply to: 

6.3.4.3.1. A suspension or removal taken in the interest of national security. 

6.3.4.3.2. A reduction-in-force action. 

6.3.4.3.3. A reduction in grade of a supervisor or manager who has not completed the 
probationary period, if such reduction is to the grade held immediately before becoming a 
supervisor or manager. 

6.3.4.3.4. A reduction in grade or removal based solely on unacceptable 
performance. 

6.3.4.3.5. An involuntary retirement because of disability. 

6.3.4.3.6. An action that entitles an employee to grade retention and an action to 
terminate this entitlement. 

6.3.4.3.7. An action against a reemployed annuitant. 

6.3.4.3.8. A reduction of an employee's rate of pay from a rate that is contrary to law 
or regulation to a rate required or permitted by law or regulation. 

6.3.4.3.9. An action against a Presidential appointee. 

6.3.4.3.10. An action initiated under the authority of the U.S. Special Counsel. 

6.3.4.3. l l . An action taken as provided by statute that excepts the action from 
Subchapter II of Chapter 75 of Reference (c). 

6.3.4.3.12. A voluntary action initiated by the employee. 

6.3.4.3.13. An action taken or directed by OPM for suitability reasons. 

6.3.4.3.14. A termination of appointment on the expiration date specified as a basic 
condition of employment at the time the appointment was made. 

6.3.4.3.15. An action that terminates a temporary promotion within a maximum 
period of2 years and returns the employee to the position from which temporarily promoted, or 
reassigns or demotes the employee to a different position not at a lower grade or level than the 
position from which temporarily promoted. 
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6.3.4.3.16. An action that terminates a term promotion at the completion of the 
project, at a specified period, or at the end of a rotational assignment in excess of 2 years but not 
more than 5 years, and that returns the employee to the position from which promoted or to a 
position of equivalent grade and pay. 

6.3.4.3.17. Cancellation of a promotion to a position not classified before the 
promotion. 

6.3.4.3.18. Placement of an employee serving on an intermittent, part-time, or 
seasonal basis in a non-duty, non-pay status in accordance with conditions established at the time 
of appointment. 

6.3.4.4. Standards for Issuance of Advance Notice. An employee against whom an 
action is proposed is entitled to: 

6.3.4.4.1. A minimum of 30 days advance written notice stating the specific reasons 
for the proposed action. 

6.3.4.4.2. A reasonable time, but not less than 10 days, to answer orally and/or in 
writing (unless the action is taken according to the crime provision set forth in paragraph 
6.3.4.6.1), and to furnish affidavits and other documentary evidence in support of the answer. 

6.3.4.4.3. Consideration of requests for extension of time to reply to the proposed 
action by the official designated to receive the response. 

6.3.4.4.4. Representation by an attorney or other representative, and a reasonable 
amount of official time to review the supporting evidence. 

6.3.4.5. Standards for Notice of Final Decision. A written decision shall be provided to 
the employee at the earliest practical date after the employee's reply, if any, has been received, 
or after expiration of the time allotted the employee to reply. The notice of decision shall be 
delivered to the employee at or before the time the action is made effective, and shall inform the 
employee of his or her appeal rights. 

6.3.4.6. Other Considerations 

6.3.4.6.1. Crime Provision. The crime provision is used when the agency has 
reasonable cause to believe that an employee has committed a crime for which a sentence of 
imprisonment may be imposed. According to this provision, an employee is required to furnish 
an answer, including affidavits and other documentary evidence, within 7 calendar days. 
Reasonable cause to believe is not established by the mere fact either of an arrest or an ongoing 
agency investigation of possible criminal misconduct. A criminal indictment will usually 
constitute reasonable cause. However, caution must be exercised before proposing an action 
according to the crime provision. 
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6.3.4.6.2. Status During Notice Period. Under ordinary circumstances, employees 
will remain in a duty status in their regular positions during the advance notice period. Other 
options (e.g., voluntary use ofleave, reassignment, detail) may be appropriate in a given 
situation. If all other options have been explored and found not feasible, the employee may be 
excused from duty, without charge to leave or loss of pay, during the notice period. Excused 
absence for this purpose should be used only in those rare circumstances where retention of the 
employee in an active duty status during the notice period may pose a threat to the employee or 
others, result in loss of or damage to Government property, or otherwise jeopardize Government 
interests. Care shall be exercised to use the minimum amount of excused absence necessary in 
any individual situation. 

6.3.4.6.3. Personal or Medical Considerations 

6.3.4.6.3. l. If a supervisor suspects that an employee has a personal or medical 
problem that is impacting on his or her conduct or performance, the employee shall be 
encouraged to use EAP. 

6.3.4.6.3 .2. If an employee responds to counseling or discipline by asserting a 
medical condition, the supervisor should request medical documentation. LMER will prepare 
the request for medical information. When received, a DoD physician will review the 
information and interpret its significance. Following the review, the supervisor, with assistance 
from LMER, must decide how to proceed to support the assertion. 

6.3.5. Records of Disciplinary and Adverse Actions. LMER shall maintain the official 
agency files on all disciplinary and adverse actions. These files shall be kept apart from the 
OPF. If the employee appeals an action to the Merit Systems Protection Board (MSPB), the 
record shall be furnished to the employee and MSPB. 

6.4. Requirements for Trial and Probationary Employees 

6.4.1 . General. The requirement that all career Federal employees serve a probationary 
period of 1 year provides protection against the retention of any person who, in spite of having 
passed preliminary tests, is found lacking in fitness and capacity for permanent Government 
service. If an employee fails to demonstrate fully his or her fitness for continued employment, 
the supervisor must initiate action to separate the employee. 

6.4.2. Discharge Action. When a discharge action is based on deficiencies in 
performance or conduct AFTER entrance on duty, the employee must be notified in writing of 
the reason he or she is being terminated and the effective date of the action. If the reason for the 
discharge is based on the employee' s conduct BEFORE employment, the employee must be 
provided: 

6.4.2.1. An advance written notice stating the specific reason for the proposed action. 

6.4.2.2. A right to reply . 
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6.4.2.3. A reasonable amount ohime to submit a written response to the proposal 
and for furnishing affidavits in support of the response. 

6.4.2.4. Consideration of any reply. 

6.4.2.5 . A written notice of the final decision at or before the effective date. 

6.4.2.6. A notice of the right to a procedural review of the action by MSPB. 

6.5. Requirements for Excepted Service Employees 

6.5.1. General. While the rights of employees serving in positions outside the 
competitive service generally are limited with regard to disciplinary adverse actions, some 
excepted employees have the same protection as competitive employees because of Veteran's 
preference or prior competitive status. 

6.5.2. Disciplinary and Removal Actions. An excepted service employee with no 
protection according to law or regulation shall be given written notification of the proposed 
action before the effective date of the action. The written notification shall contain a brief 
statement of the reasons for the action and specify the effective date of the action. 

6.6. Requirements for Adverse Actions Based Solely on Unacceptable Performance. This 
paragraph covers reductions in grade and removals based only on unacceptable performance 
according to section 4302 of Reference (c). 

6.6.1 . Excluded Employees. This section does not apply to: 

6.6. l . l . Employees in the competitive service who are serving a probationary or trial 
period under an initial appointment. 

6.6.1.2. Employees in the competitive service serving in appointments that require no 
probationary or trial period and who have not completed 1 year of current continuous 
employment in the same or similar positions under other than a temporary appointment limited to 
I year or less. 

6.6.1.3. Employees in the excepted service who have not completed 1 year of current 
continuous employment in the same or similar positions. 

6.6.1 .4. Employees outside the United States who are paid in accordance with local 
native-prevailing wage rates for the area in which employed. 

6.6.1.5. Administrative law judges appointed according to section 3105 of Reference 
(c). 

6.6.1.6. Individuals in the Senior Executive Service (SES). 
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6.6.1.7. individuals appointed by the President. 

6.6.1.8. Employees occupying Schedule C positions. 

6.6.1.9. Reemployed annuitants. 

6.6. l. l 0. Individuals occupying positions in the excepted service for which 
employment is not reasonably expected to exceed 120 calendar days in a consecutive 12-month 
period. 

6.6.1.11. Employees covered in accordance with the NSPS. 

6.6.1.12. Employees appointed according to Reference (e) during a national 
emergency. 

6.6.2. Excluded Actions. This section does not apply to: 

6.6.2. l. The reduction in grade of a supervisor or manager who has not completed 
the probationary period according to section 332l(a)(2) of Reference (c), if such a reduction is 
based on supervisory or managerial performance and the reduction is to the grade held 
immediately before becoming a supervisor or manager in accordance with section 332l(b) of 
Reference (c). 

6.6.2.2. The reduction in grade or removal of an employee in the competitive service 
who is serving a probationary or trial period under an initial appointment. 

6.6.2.3. The reduction in grade or removal of an employee in the competitive service 
serving in an appointment that requires no probationary or trial period who has not completed I 
year of current continuous employment in the same or similar positions under other than a 
temporary appointment limited to 1 year or less. 

6.6.2.4. The reduction in grade or removal of an employee in the excepted service 
who has not completed I year of current continuous employment in the same or similar 
positions. 

6.6.2.5. Discharge of an employee in the competitive service who is serving a 
probationary or trial period under an initial appointment. 

6.6.2.6. An action imposed by the Special Counsel, MSPB. 

6.6.2.7. An action taken according to section 7521 of Reference (c) against an 
administrative law judge. 

6.6.2.8. An action taken or directed by OPM according to part 731 (for suitability) or 
part 754 of Reference (d) in the interest of national security. 
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6.6.2.9. An action taken as provided by statute, other than one codified in Reference 
(c), which excepts the action from the provisions of Reference (c). 

6.6.2.10. A removal from SES to a civil service position outside SES according to 
part 359 of Reference (d). 

6.6.2.11. A reduction-in-force governed by part 351 of Reference (d) . 

6.6.2.12. A voluntary action by the employee. 

6.6.2.13. A performance-based action taken according to part 752 of Reference (d). 

6.6.2.14. An action that terminates a temporary or term promotion and returns the 
employee to the position from which temporarily promoted, or to a different position of 
equivalent grade and pay, ifthe agency informed the employee that the position was to be of 
limited duration. 

6.6.2.15. A termination in accordance with terms specified as conditions of 
employment at the time the appointment was made. 

6.6.2.16. An involuntary retirement because of disability . 

6.6.3. Timing of Actions 

6.6.3.1. Prerequisites for Action. An employee may be reduced in grade or removed 
at any time during the performance appraisal cycle that performance in one or more critical 
elements of the job becomes unacceptable, but only after the employee has been given an 
opportunity to improve by placing him or her on a Performance Improvement Period (PIP). The 
PIP must advise the employee of the critical elements and performance standards in which his or 
her performance is unsatisfactory and be given a reasonable opportunity to demonstrate 
improvement. The employee must also be advised of the consequences of failing to improve and 
the type of assistance to be provided by the supervisor during the PIP. If the employee fails to 
meet minimally acceptable standards by the end of the PIP, action must be taken to remove, 
reduce in grade, or reassign. 

6.6.3 .2. Limitations on Action. The decision to reduce in grade or remove may be 
based only on those instances of unacceptable performance that occurred during the 1-year 
period ending on the date of notice of the proposed action. If, because of the employee's 
improved performance during the notice period, he or she is not reduced in grade or removed, 
and if his or her performance continues to be acceptable for 1 year from the date of the advance 
written notice, any entry or other notation of the unacceptable performance for which the action 
was proposed according to this section shall be removed from any WHS record relating to the 
employee. 

6.6.4. Standards for Notice of Action. An employee whose reduction in grade or 
removal is proposed according to this section is entitled to: 
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6.6.4.1. A minimum of 30 days' advance written notice that identifies specific 
instances of unacceptable performance on which the proposed action is based and the critical 
elements of the employee' s position in each instance of unacceptable performance. 

6.6.4.2. A reasonable time to reply to the advance notice, orally and/or in writing. A 
request for additional time to reply to the proposed action shall be considered by the official 
designated to receive the response. 

6.6.4.3. Representation by an attorney or other representative. 

6.6.4.4. A written decision within 30 days after expiration of the notice period that: 

6.6.4.4.1. Specifies the instances of unacceptable performance by the employee 
on which the action to reduce in grade or remove is based. 

6.6.4.4.2. The deciding official has concurred. 

6.6.4.4.3 . Advises the employee of his or her appeal rights. 

6.7. Requirements for Adverse Actions Based on a Combination of Misconduct and 
Unacceptable Performance. An action against an employee that is considered a combination of 
misconduct and unacceptable performance shall be reviewed in accordance with part 432 of 
Reference (d) prior to being processed according to part 752 of Reference (d). The provisions of 
section 4302 of Reference (c) shall not be used until a performance appraisal plan is approved. 

7. RELEASABILITY. UNLIMITED. This Instruction is approved for public release. Copies 
may be obtained through the Internet from the DoD Issuances Web Site at 
http://www.dtic.mil/whs/d irecti ves. 

8. EFFECTIVE DATE 

This Administrative Instruction is effective immediately. 

Enclosures - 16 
El. References, continued 
E2. Definitions 

Michael L. Rhodes 
Director 
Washington Headquarters Services 
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E3. Table of Offenses and Penalties 
E4. Guidelines for Proposing Officials - Disciplinary and Adverse Actions 
E5. Guidelines for Deciding Officials - Disciplinary and Adverse Actions 
E6. Guidelines for Deciding Officials When Hearing an Employee Oral Response 
E7. Checklist for Deciding Officials 
ES. Sample Memorandum of Warning 
E9. Sample Notice of Requirements - Attendance 
El 0. Sample Memorandum of Return to Duty - Medical 
E 11. Sample Notice of Discharge During Probationary Period 
El2. Sample Letter of Reprimand 
E13. Sample Notice of Proposed Disciplinary Action-Suspension of 1-14 Days 
El4. Sample Notice of Decision on Proposed Disciplinary Action - Suspension of l-14 

Days 
El5. Sample Notice of Proposed Adverse Action - Suspension of 15 Days or More, 

Reduction in Grade, or Removal 
E 16. Sample Notice of Decision on Proposed Adverse Action - Suspension of 15 Days or 

More, Reduction in Grade, or Removal 
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E 1. ENCLOSURE 1 

REFERENCES, continued 

(e) Section 1601 of title 10, United States Code 
(t) DoD Directive 5500.7, " Standards of Conduct," August 30, 1993 
(g) Administrative Instruction Number 63, " Performance Appraisal Program for General 

Schedule, Federal Wage System, and Certain Other Employees," July I, 1999 
(h) Administrative Instruction Number 37, " Employee Grievances," October 27, 2006 
(i) DoD Directive 5101.1 , "DoD Executive Agent," September 3, 2002 
G) Section 1349 of title 3 I, United States Code 
(k) Section 2071 of title I 8, United States Code 
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E2. ENCLOSURE 2 

DEFINITIONS 

Unless otherwise noted, the following definitions only apply to this Administrative Instruction. 

E2.l. Advance Notice. A written notice whose period of time is computed as follows: 
A calendar day is the 24-hour period between 12 midnight of one day and 12 midnight of the 
next. The day on which the notice is delivered is not counted. Saturday, Sunday, or a legal 
holiday is never counted as the last day. 

E2.2. Adverse Action. A disciplinary or nondisciplinary removal, suspension of more than 14 
days, furlough without pay for 30 days or less, or reduction in grade or pay taken for such cause 
as will promote the efficiency of the service. 

E2.3. Bargaining Unit Employee. An employee included in an appropriate bargaining unit for 
which a labor organization has been granted exclusive recognition. 

E2.4. Charge. The label or characterization of an offense; the reason stated in a notice of 
proposed action and in the final decision when the action is disciplinary. 

E2.5. Critical Element. A component of the employee's job that is of such importance that 
performance below the minimum standard requires remedial action and may be the basis for 
reduction in grade, removal, or other corrective action without regard to performance on other 
components of the job. 

E2.6. Day. A calendar day. The day a notice is delivered is not counted. If the last day of a 
notice period falls on a weekend or holiday, the last day of the notice period becomes the next 
business day following the weekend or holiday. 

E2.7. Deciding Official. The official who issues a notice of final decision on a disciplinary or 
adverse action. The deciding official shall be of a higher level than the official who proposes the 
action, unless the proposing official is the Secretary of Defense. 

E2.8. Formal Disciplinary Action. An action that is made a matter of record for inclusion in the 
employee's OPF, such as a reprimand or a suspension of 14 days or less. 

E2.9. Furlough. A temporary non-duty and non-pay status of 30 days or less because oflack of 
work or funds, or for other nondisciplinary reasons. 

E2.10. Harmful Error. An error by management in the application of its procedures that, if 
corrected or alleviated, might have resulted in a different conclusion. 

E2. l l . Indefinite Suspension. A temporary non-duty and non-pay status for disciplinary or 
other reasons, pending inquiry. 
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E2.12. Informal Disciplinary Action. An action taken by management to correct minor 
misconduct or delinquency. lnformal disciplinary actions include counseling, oral 
admonishments, and written warnings and are not made a matter of record in the employee's 
OPF. 

E2.13. Nexus. A reasonable connection of factual relationship between the reason(s) for a 
disciplinary action and the efficiency of the service. 

E2.14. Oral Admonishment. A very specific discussion between a supervisor and employee to 
address minor misconduct, clarify expectations, and warn of progressively more severe 
disciplinary action when the intent of that discussion is to correct the misconduct without 
initiating more serious disciplinary or adverse action. An oral admonishment is an informal 
disciplinary measure and should be documented with a memorandum for the record. 

E2.15. OSD Principal Staff Assistants. Defined in DoD Directive 5101.1 (Reference (i)). 

E2.16. Penalty Selection Factors. The factors most commonly used in determining the 
appropriateness of a penalty include, but are not limited to: the seriousness of the offense, the 
employee's past disciplinary record, consistency with the table of penalties, consistency with 
penalties imposed on other employees, effect of the offense on the supervisor's confidence in the 
employee's ability to perform assigned duties, the employee' s potential for rehabilitation, length 
of service, and past disciplinary record. (See paragraph 6.2. for further detail.) 

E2.l 7. Preponderance of the Evidence. That degree of relevant evidence that a reasonable 
individual, considering the record as a whole, might accept as sufficient to support a conclusion 
that the matter asserted is more likely to be true than not true. The agency is required to prove 
actions taken according to part 752 of Reference (d) with a preponderance of the evidence. 

E2.18. Proposing Official. The management official who proposes the action, normally (but not 
necessarily) the first-line supervisor. 

E2. l 9. Reduction in Grade. The involuntary assignment of an employee to a position of lower 
classification or job-grading level. 

E2.20. Removal. An involuntary separation of an employee from employment with an agency. 

E2.21. Reprimand. A formal memorandum issued for employee misconduct. A letter of 
reprimand is the least severe formal disciplinary action. A copy is placed in the employee's OPF 
for a set period of time. 

E2.22. Substantial Evidence. Such evidence that a reasonable individual might accept as 
adequate to support a conclusion. Substantial evidence is a lesser burden of proof than a 
preponderance of the evidence and is required to support inefficiency actions taken according to 
part 432 of Reference (d). 
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E2.23. Suspension. A temporary non-duty and non-pay status for disciplinary or other reasons, 
pending inquiry. 

E2.24. Unacceptable Performance. Performance of an employee that fails to meet established 
standards in one or more critical elements of the employee's position. 

E2.25. Written Warning. A very specific memorandum issued to an employee to address minor 
misconduct, clarify expectations, and warn of progressively more severe disciplinary action 
when the intent of issuing the memorandum is to correct the misconduct without initiating more 
serious formal disciplinary or adverse action. A written warning is an informal disciplinary 
measure and is considered to be more severe than an oral admonishment. 
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E3. ENCLOSURE 3 

TABLE OF OFFENSES AND PENAL TIES 

E3.1. GENERAL 

The Table of Offenses and Penalties at Table E3.T1. is intended for use as a guide to selecting an 
appropriate penalty for actionable misconduct. This table does not substitute for supervisory 
judgment and does not dictate penalties. Rather, this table provides a general framework within 
which supervisors exercise judgment on a case-by-case basis. 

E3.2. OFFENSE COLUMN 

The OFFENSE column is not intended to be an exhaustive listing. No attempt has been made to 
list every possible cause for disciplinary or adverse action. The fact that a specific offense is not 
listed does not mean a penalty cannot be imposed. Supervisors should compare a specific 
misconduct to the offenses described and use a cause of action that most closely describes the 
misconduct. 

E3.3 . PENALTY COLUMN 

E3.3.1. The PENAL TY column establishes a range of penalties from minimum to 
maximum for a specific type of offense. The penalty column is further divided into columns for 
FIRST OFFENSE, SECOND OFFENSE, and THIRD OFFENSE. The penalty range typically 
becomes more severe as offenses progress from first through third . Previous informal 
disciplinary actions are not counted as previous offenses for the purpose of penalty selection. To 
be considered a second or third offense, the subsequent misconduct does not have to be the same 
or similar as the first type of misconduct. For example, if an employee who previously was 
reprimanded for a first offense of absence without leave (AWOL) subsequently engages in 
insubordination, the penalty range would be derived from the second offense column for 
insubordination. Also, various factors can combine to either enhance or mitigate a penalty 
selection. For example, the presence of multiple charges would tend to enhance a penalty 
selection. 

E3.3.2. A supervisor has a choice of severity of action ranging from no penalty, a range of 
informal disciplinary actions, to the maximum penalty stated in the range. When significant 
aggravating circumstances exist, the penalty range may be exceeded. For example, ifthe Table 
shows a 14-day suspension as a maximum penalty, the supervisor may determine no penalty is 
needed, or may issue an oral admonishment, a letter of warning, a reprimand, or a suspension of 
up to 14 days. Using this same example, the penalty could be greater than a 14-day suspension if 
there are significant aggravating circumstances. Deviation from the suggested penalties should 
be justified in the notice of proposed action and notice of decision. Whenever prior offenses are 
used to support a more severe penalty, those offenses shall be cited in the notice of proposed 
action. When a series of offenses have been committed and action could not have been taken on 
each before another was committed, a more severe penalty may be assessed for the combined 
offenses than would be appropriate for any one single offense. 
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E3.Tl. Table of Offenses and Penalties 

OFFENSE FIRST OFFENSE SECOND OFFENSE THIRD OFFENSE 
(CAUSE OF ACTION) PENALTY PENALTY PENALTY 

E3.Tl. I. Attendance-Related Misconduct. Penalty should correlate to the absence. 

E3. T 1.1.1. AWOL from the regular scheduled tour of duty. Includes leaving Reprimand to 5-Day 5-Day Suspension to 14-Day Suspension to 
work area without permission. Suspension Removal Removal 

E3.Tl.l.2. Failure to follow established procedures to request leave. Reprimand to 5-Day I-Day Suspension to 14- 14-Day Suspension to 
Suspension Day Suspension Removal 

E3 .Tl. l.3. Unexcused tardiness. Reprimand Reprimand to 5-Day 5-Day Suspension to 
Suspension Removal 

E3.Tl.l.4. Prolonged or extended period of AWOL. Reprimand to Removal 5-Day Suspension to 14-Day Suspension to 
Removal Removal 

E3.TI .2. Insubordination. Refusal to obey an order that a superior is entitled to Reprimand to Removal 5-Day Suspension to 14-Day Suspension to 
give and have obeyed. Removal Removal 

E3.Tl.2.1. Impertinence, insolence, disrespectful conduct toward a supervisor. Reprimand to Removal 5-Day Suspension to 14-Day Suspension to 
Removal Removal 

E3.T l.2.2. Delay in carrying out instructions, loafing. Failure or delay in Reprimand to 5-Day 5-Day Suspension to 14- 14-Day Suspension to 
carrying out work assignments or instructions in a reasonable time. Idleness or Suspension Day Suspension Removal 
fai lure to work on assigned duties. 

E3.Tl .3. Fighting and/or creating a disturbance in the workglace. Penalties may be 
enhanced if directed at a supervisor. 

E3. T 1.3. l . Creating a disturbance causing an adverse impact on morale, Reprimand to 5-Day 5-14 Day Suspension 14-Day Suspension to 
production, or discipline. Penalty may be enhanced in relation to the disruption. Suspension Removal 

E3.TI .3.2. Threatening or attempting to inflict bodily harm. Reprimand to Removal 14-Day Suspension to 30-Day Suspension to 
Removal Removal 

E3.Tl.3.3. Hitting, pushing, or other acts against another, causing injury. 30-Day Suspension to Removal 
Removal 

E3.Tl.3.4. Hitting, pushing, or other acts against another, without causing 14-Day Suspension to 30-Day Suspension to Removal 
injury. Removal Removal 

E3.Tl.3.5. Intimidating or aggressive conduct. Reprimand to Removal 14-Day Suspension to 30-Day Suspension to 
Removal Removal 
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OFFENSE FIRST OFFENSE SECOND OFFENSE THIRD OFFENSE 
(CAUSE OF ACTION) PENALTY PENALTY PENALTY 

E3.Tl.4. Slee12ing on Du~ 

E3.T 1.4.l. Where safety of personnel or property is not endangered. Reprimand to 5-Day Reprimand to 14-Day 14-Day Suspension to 
Suspension Suspension Removal 

E3.Tl.4.2. Where safety of personnel or property is endangered. Reprimand to Removal 14-Day Suspension to 30-Day Suspension to 
Removal Removal 

E3.Tl.5. Discourtes:t 

E3.Tl.5.1. Rude, impolite acts or remarks (non-discriminatory). Reprimand to 5-Day 5-Day Suspension to 14- 14-Day Suspension to 
Suspension Dav Suspension Removal 

E3.Tl.5.2. Use of offensive or abusive language, gestures, or similar conduct Reprimand to 14-Day 14-Day Suspension to 30-Day Suspension to 
(non-discriminatory). Suspension Removal Removal 

E3.Tl .6. Unauthorized Use, Possession, or Transfer of an Alcoholic Beverage 

E3 .T l.6.1. Unauthorized use, possession, or transfer of an alcoholic beverage Reprimand to 14-Day 14-Day Suspension to 30- 30-Day Suspension to 
on Government property while in a duty status. Suspension Day Suspension Removal 

E3.T I .6.2. Reporting to work or being under the influence of alcohol that Reprimand to Removal 30-Day Suspension to Removal 
interferes with proper performance of duty. (Removal for a first or subsequent Removal 
offense may be warranted if personnel or property is endangered.) 

E3.Tl.7. Unauthorized Use and/or Possession oflllegal Drugs and/or Controlled 
Substances 

E3.T l.7.l. Bringing illegal drugs and/or unauthorized controlled substances to Removal 
a work area or onto Government property for personal use. 

E3.Tl.7.2. Bringing illegal drugs and/or unauthorized controlled substances to Removal 
a work area or onto Government property for distribution. 

E3.Tl.7.3. Reporting to work under the influence of illegal drugs and/or Removal 
unauthorized controlled substances. 

E3.T l.7.4. Testing positive under the Drug Free Workplace Program, Removal 
providing an adulterated sample, fai ling to take a drug test, or fai ling to comply 
with testing procedures. 
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OFFENSE FIRST OFFENSE SECOND OFFENSE THJRD OFFENSE 
(CAUSE OF ACTION) PENALTY PENALTY PENALTY 

E3.Tl.8. Gambling 

E3.T l.8. I . Participating in an unauthorized gambling activity while on Reprimand to 5-Day 5-Day Suspension to 14- 14-Day Suspension to 
Government property or in a duty status. Suspension Day Suspension Removal 

E3.T I .8.2. Operating, assisting, or promoting an unauthorized gambling 14-Day Suspension to Removal 
activity while on Government property while in a duty status, or while others are in Removal 
a duty status. 

E3.Tl .9. False Statements 

E3.Tl.9. l. Making or providing false statements, misrepresentations, or Reprimand to Removal 30-Day Suspension to Removal 
entitlement fraud. Includes falsifying information on a time card, leave form, travel Removal 
voucher, or other documents for entitlements. 

E3.Tl .9.2. Making or providing false statements or misrepresentation on Reprimand to Removal 30-Day Suspension to Removal 
documents pertaining to qualifications, or on any other official record. Removal 

E3.Tl.9.3. Making a false or malicious statement against coworkers, Reprimand to Removal 30-Day Suspension to Removal 
supervisors, subordinates, or Government officials. Removal 

E3.T I .9.4. Misrepresentation, concealing, or withholding of a material fact. Reprimand to Removal 30-Day Suspension to Removal 
Includes perjury, making false sworn statements, and lying to a supervisor. Removal 

E3.Tl.IO. Unauthorized Taking and/or Possession of Others ' Pro1:1efil. Actual or 
attempted taking or carrying away of Government property or the property of 
others, or collusion with others to commit such acts. 

E3.Tl.10.I. Where substantial value is not involved. Reprimand to Removal 5-Day Suspension to 14-Day Suspension to 
Removal Removal 

E3.T l. I0.2. Where substantial value is involved. 14-Day Suspension to Removal 
Removal 

E3.Tl.l 1. Misuse or Abuse of Government Pro1:1efil, Em1:1loyees, Contractors, or 
Processes 

E3.T I. I I.I. Using Government property, employees, or contractors for other Reprimand to Removal 14-Day Suspension to Removal 
than official purposes. Removal 
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OFFENSE FIRST OFFENSE SECOND OFFENSE THIRD OFFENSE 
(CAUSE OF ACTION) PENALTY PENALTY PENALTY 

E3.Tl.1 l.2. Loss of or damage to Government property, records, or Reprimand to 14-Day 14-Day Suspension to 30-Day Suspension to 
information when the employee is entrusted to safeguard the property as a job Suspension Removal Removal 
requirement (e.g., cashier, warehouse worker, property book officer). 

E3.T l. 1 l.3. Misuse of Government credentials. Reprimand to Removal 5-Day Suspension to 14-Day Suspension to 
Removal Removal 

E3 .Tl .1 1.4. Misuse of any Government-issued charge card (e.g., purchase Reprimand to Removal 5-Day Suspension to 14-Day Suspension to 
charge cards, travel charge cards). Removal Removal 

E3.TI .11 .5. Unauthorized use of or failure to appropriately control use of Reprimand to Removal 5-Day Suspension to 14-Day Suspension to 
Government Purchase Charge Card as a cardholder (approving official responsible Removal Removal 
for use or oversight of the card). 

E3.Tl.11.6. Misuse of Government computer, network, intranet, internet, Reprimand to Removal 5-Day Suspension to 14-Day Suspension to 
e-mail, etc. Removal Removal 

E3.Tl . 1 l .7. Misuse of a Government vehicle. Willfully using or authorizing Minimum 30-Day 60-Day Suspension to Removal 
the use or misuse of a Government passenger motor vehicle or aircraft for other Suspension to Removal Removal 
than official purposes. (See section 1349 oftitle 31 U.S.C. (Reference U)).) 

E3.TI .11 .8. Abuse of discretion, malfeasance, misfeasance, or non-feasance. Reprimand to Removal 14-Day Suspension to 30-Day Suspension to 
Removal Removal 

E3.Tl . 12. Fai lure to Follow Written Regulations, Orders, Rules, or Procedures 

E3.T l.1 2. I. Violation where safety to persons or Government property is not Reprimand to 5-Day 5-Day Suspension to 14-Day Suspension to 
compromised. Suspension Removal Removal 

E3.Tl.1 2.2. Violation where safety to persons or Government property is Reprimand to Removal 14-Day Suspension to Removal 
compromised. Removal 

E3.Tl.13. Conduct Unbecoming a Federal emnlo;x:ee. Includes off-duty 
misconduct if nexus is established. 

E3.Tl.13.I. Immoral, indecent, illegal, or disgraceful conduct. 5-Day Suspension to 14-Day Suspension to Removal 
Removal Removal 

E3.T 1.13.2. Solic iting or accepting anything of value or other benefit for 14-Day Suspension to 30-Day Suspension to Removal 
financial gain. Removal Removal 
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OFFENSE FIRST OFFENSE SECOND OFFENSE THIRD OFFENSE 
(CAUSE OF ACTION) PENALTY PENALTY PENALTY 

E3.T1.l4. Refusal to Coo~rate or Testi(Y, Interfering and/or Obstructing in 
Administrative lnguiries or Investigations 

E3.Tl.14. l. Refusal to cooperate or testify in an administrative inquiry or 5-Day Suspension to 14-Day Suspension to Removal 
investigation. Removal Removal 

E3.Tl.14.2. Interference with, attempting to influence, or attempting to alter 14-Day Suspension to 30-Day Suspension to Removal 
testimony of witnesses or participants. Removal Removal 

E3.TI .14.3. Attempting to impede an investigation or to influence 30-Day Suspension to Removal 
investigating officials. Removal 

E3.Tl.15. Job Actions. Participating in or promoting a strike, work stoppage, slow Removal 
down, sick-out, or other action. 

E3.TI .16. Delinguent Debt. Failure or delay to honor valid debts where the agency Reprimand to 5-Day Reprimand to 14-Day 14-Day Suspension to 
mission or employee performance is affected (e.g., delinquent travel charge card Suspension Suspension Removal 
account). 

E3.Tl.17. Sexual Misconduct. Where sexual misconduct contributes to a hostile 
work environment, is quid pro quo, or involves deliberate or repeated offensive 
comments, gestures, or physical contact, removal may be warranted for a first 
offense. 

E3.Tl.17.I. Involving a subordinate. 5-Day Suspension to 14-Day Suspension to 30-Day Suspension to 
Removal Removal Removal 

E3.T l.1 7.2. Not involving a subordinate. Reprimand to 30-Day 5-Day Suspension to 14-Day Suspension to 
Suspension Removal Removal 

E3.Tl.l8. Discrimination Because of Race, Color, Religion, Age, Gender, National Reprimand to Removal 14-Day Suspension to 30-Day Suspension to 
Origin, Handica1ming Condition, Political Affiliation, or Marital Status. Also, Removal Removal 
prohibited discriminatory practice in any aspect of employment (e.g., hiring, 
appraisal, development) and/or failure to prevent or curtail discrimination or 
prohibited practice of a subordinate when the supervisor knew, or should have 
known, of the discrimination. 
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OFFENSE FIRST OFFENSE SECOND OFFENSE THIRD OFFENSE 
(CAUSE OF ACTION) PENALTY PENALTY PENALTY 

E3.Tl.19. Reprisal. Intentional interference with or reprisal against an employee Reprimand to Removal 14-Day Suspension to 30-Day Suspension to 
for exercising a right to grieve, appeal, or file a complaint through established Removal Removal 
procedures. 

E3.TI .20. Failure to Comply with an Order from MSPB. Finding by MSPB of Reprimand to Removal 30-Day Suspension to 
refusal to comply with an order or finding of intentional violation of statute causing Removal 
issuance of an Office of Special Counsel complaint. (See section 1204(a){2) of 
Reference (c).) 

E3.TI .21. Misappropriation 

E3. T 1.21 . 1. Directing, expecting, or rendering services not covered by Removal 
appropriations. (See section 3 103 of Reference (c).) 

E3.Tl.2 l .2. Failure to deposit into the Treasury money accruing from lapsed Removal 
salaries or from unused appropriations for salaries. (See section 5501 of Reference 
(c).) . 

-

E3.T l.22. Prohibited Political Activity 

E3.TI .22. 1. Violation of prohibition against political contributions. (See Removal 
section 7323 of Reference ( c).) 

E3.Tl .22.2. Violation of prohibition against campaigning or influencing Removal 
elections. (See sections 7324 and 7325 of Reference (c).) 

E3.Tl.23. Soliciting. Soliciting contributions for a gift for a superior, making a Reprimand to Removal 5-Day Suspension to 14-Day Suspension to 
donation as a gift to a superior, accepting a gift from an employee receiving a lower Removal Removal 
salary. (See section 7351 of Reference (c).) 

E3.Tl.24. National Security Action. Violations ofofficial security regulations. 30-Day Suspension to Removal 
Actions against National Security. (See section 7532 of Reference (c).) Removal 

E3.F l.25. Mutilating or Destroying a Public Record. (See section 207 1 of title 18 Removal 
U.S.C. (Reference (k)).) 
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E4. ENCLOSURE 4 

GUIDELINES FOR PROPOSING OFFICIALS - DISCIPLINARY 
AND ADVERSE ACTIONS 

E4. l. The proposing official shall review the notice of proposed action to ensure that all facts 
are correct and supported by the evidence. Any substantive changes to the notice shall be 
coordinated with LMER. 

E4.2. When issuing the notice of proposed action, the proposing official does not need to discuss 
the memorandum with the employee. The reason(s) for the proposal is/are articulated in the 
memorandum, as are the employee' s due process rights and whom the employee is to contact 
regarding procedural questions. 

E4.3. The proposing official shall: 

E4.3 . l . Sign and date the memorandum (printed on his or her office letterhead) and make 
one copy. (The original goes to the employee and the copy serves as a receipt acknowledgment 
copy.) 

E4.3.2. Issue the original to the employee and request the employee to sign and date the 
receipt acknowledgment copy. If the employee chooses not to sign, the proposing official shall 
annotate, "Employee refused to sign," and sign and date the annotation. 

E4.3.3. Make and keep a file copy of the receipt acknowledgment and send the copy signed 
by the employee to LMER. 

E4.4. After the proposing official has issued the proposal notice, the initiative moves to the 
employee. The employee has the right to: 

E4.4.1. Representation by either an attorney or other representative (with limitations). 

E4.4.2. An opportunity to present a written and/or verbal reply to the deciding official within 
a specified reply period, usually 10 calendar days. The employee may request an extension to 
the reply period. 

E4.4.3. A reasonable amount of official time to prepare and present a reply to the deciding 
official. 

E4.4.4. A copy of the materials relied on to support the action. 

E4.4.5. A written decision. 
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E4.5. The proposing official MUST avoid discussing the case with the deciding official. Such 
discussions can be ruled as improper ex parte communications, which can result in the agency' s 
decision being reversed by a third party, which means the agency is ordered to provide a "make 
whole" remedy for the employee with back pay to cover the period of any uncompensated 
absence, if applicable. 
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ES . ENCLOSURES 

GUIDELINES FOR DECIDING OFFICIALS-DISCTPLINARY 
AND ADVERSE ACTIONS 

ES.l. DECIDING OFFICIAL'S DEClSION. The deciding official must render a decision on a 
proposed disciplinary action after considering all relevant evidence including the employee's 
reply. The official shall follow the guidance in this enclosure carefully to prevent procedural 
errors that might jeopardize the action if it is later reviewed. When the deciding official has 
made his or her decision, he or she must notify LMER by memorandum. 

ES .2. EMPLOYEE REPLY 

ES.2.1. The employee may reply to the deciding official in person, in writing, or both, and 
may furnish any evidence he or she wishes to support the reply. The proposal notice gave the 
employee 10 calendar days from the date he or she received it to reply. He or she may request 
more time to reply, but the request must be in writing and state the reasons for the request. The 
deciding official must inform the employee and LMER in writing of any decision to extend the 
reply period. The deciding official should call his or her servicing Human Resources Specialist 
with any questions about granting or denying an extension. 

ES.2.2. In his or her reply, the employee may bring up any evidence or arguments that he or 
she feels might sway the decision in bis or her favor. The deciding official shall not restrict the 
employee's reply. During a personal reply, the deciding official' s role is to listen, not to make an 
on-the-spot decision, and to ask questions to clarify what the employee has said. Unless the 
employee brings it up, the deciding official shall not ask any questions or make comments about 
any incidents or events not mentioned in the notice of proposed disciplinary action. 

ES.2.3. The employee may be accompanied by one representative when making a personal 
reply. The representative may be a relative, friend, co-worker, lawyer, union representative, or 
other person. A union officer or steward may only use official time to represent a bargaining 
unit member. 

ES.2.4. The deciding official shall make a written summary of any personal reply, give a 
copy to the employee, and note the date and time the copy was provided. The employee has 2 
workdays to review the summary and either sign it, attesting to its accuracy, or submit signed, 
written exceptions to it. If the employee fails to respond in the time allowed, the deciding 
official shall make a note to this effect on the summary. 

ES.2.S. The deciding official shall avoid engaging in any improper ex parte communications 
concerning the proposed disciplinary action. Improper ex parte communications are private, 
undisclosed communications between agency decision makers and management personnel who 
are actively involved in the disciplinary action. The deciding official shall not discuss any 
incidents or offenses or previous disciplinary/adverse actions not mentioned in the notice. If 
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someone with a vested interest in the outcome of the case provides NEW information, the 
deciding official must let the employee rebut it before making a decision. 

ES.3. MAKING THE DECISION 

ES.3.1. The deciding official shall review the charge(s) and specification(s), the case file, 
and any reply from the employee to determine ifthe charge(s) is/are supported by a 
preponderance of the evidence. If supported, the deciding official shall then analyze the 
proposed penalty to determine its appropriateness. The deciding official may sustain the 
proposing official's proposal or may mitigate to a lesser penalty. The deciding official should 
take into account relevant factors such as the seriousness of the offense(s), the employee's past 
work record, the effect of the offense on the employee/employer relationship, the employee' s 
potential for rehabilitation, and the consistency of the proposed penalty to penalties given other 
employees for similar offenses to determine the appropriateness of the penalty. Other relevant 
factors to consider to determine if the penalty is appropriate can be found in paragraph 6.2. of 
this Instruction. The decision shall be issued to the employee in writing. 

ES.3.2. The deciding official must base his or her decision on some or all of the reasons 
given in the notice of proposed disciplinary action AND ON NO OTHER REASONS. This is a 
different consideration than that mentioned in paragraph 5.3.1 . 

E5.3.3. The decision must be to sustain, reduce, or cancel the proposed penalty, but not to 
increase it. 

E5.3.4. The decision must be sent to LMER by memorandum. In the memorandum, the 
deciding official shall state the specific reasons in the notice that were sustained by the evidence 
and what penalty, if any, shall be imposed. The decision must reflect the consideration given to 
aggravating and mitigating factors, and explain what weight aggravating factors were given in 
reaching the decision and choice of penalty. If the deciding official finds all the reasons 
sustained, a statement to this effect is sufficient. Similarly, if the deciding official sustains the 
penalty based on the justification for the penalty in the notice, a statement to this effect is 
sufficient. The deciding official shall include the original of any written reply, his or her 
summary of any personal reply, and any written exceptions to his or her summary that the 
employee submitted. The deciding official should also state the consideration given to specific 
elements of the employee' s reply. When LMER receives the decision and attachments, LMER 
shall prepare a notice of decision to the employee for the deciding official's signature. The 
notice of decision shall include the employee's grievance rights. The deciding official shall not 
inform the employee of the decision except by the written notice of decision. 
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E6. ENCLOSURE 6 

GUIDELINES FOR DECIDING OFFICIALS WHEN HEARING AN EMPLOYEE ORAL 
RESPONSE 

When an employee avails himself or herself of the opportunity to present an oral reply, the 
deciding official shall: 

E6.l. UNDERSTAND that this is the employee' s opportunity to defend himself or herself; 
consider this in making the decision. 

E6.2. NOT DEBATE the issues with the employee, discuss the relative merits of the case, or 
signal what the outcome might be. The deciding official is there to listen and obtain 
clarification, if needed. A discussion with the employee is appropriate ONLY if the employee 
raises exculpatory information but does not provide detail. In that case, the deciding official may 
ask questions and/or ask for documentation if the employee indicates there is proof of some fact 
he or she has not yet submitted. 

E6.3. DOCUMENT the main points of the employee's presentation. If the employee admits to 
the offense, denies the facts, is remorseful, or requests mitigation, the deciding official shall 
include these statements in his or her notes. The notes shall capture the type of defense the 
employee is presenting. 

E6.4. SAVE his or her notes. He or she will need them if the employee files a grievance or an 
appeal. 

E6.5. DOCUMENT the oral reply; consider ALL replies an employee makes. If the employee 
gives an oral reply, it must be made part of the record. For example, if the employee stops a 
deciding official in the hall and mentions the proposed action, the official shall treat the 
employee' s comments as a formal reply, write a memorandum summarizing the reply, and 
reference the memorandum in the decision. 

E6.6. NOT restrict the employee' s response. The employee shall be permitted to expand the 
discussion into any area he or she believes is relevant. 

E6.7. IF the employee raises an issue of health (either mental or physical) as an excuse, 
explanation, or mitigating circumstance, INFORM the employee that it is his or her 
responsibility to provide medical documentation and to explain how the medical condition 
caused or is related to the misconduct or unsatisfactory performance. The deciding official shall 
ask the employee to articulate a reasonable accommodation and to explain how the 
accommodation would enable him or her to correct the behavior or performance. 

E6.8. IF the employee raises an allegation of discrimination, ASK the employee to explain the 
basis (i.e., race, sex, age, color, religion, handicapping condition, or national origin) and to 
articulate why he or she believes the proposed action is discriminatory. 
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E7. ENCLOSURE 7 

CHECKLIST FOR DECIDING OFFICIALS 

CHECKLIST FOR DECIDING OFFICIALS - DISCIPLINARY AND ADVERSE ACTIONS 

EMPLOYEE'S NAME: 
--------------~ 

NATURE and DA TE OF PROPOSED ACTION : ----------
CHECK APPROPRIATE STATEMENTS 

__ Employee did not reply. 

__ Employee replied in writing. (Attach the original reply.) 

__ Employee replied orally. (Attach your notes and/or a summary of the reply; 
ensure you annotate the date of the reply.) 

__ Employee alleged discrimination. (Provide detai ls including the date these 
actions allegedly occurred and the basis; i.e., race, color, religion, sex, national 
origin, age, or handicapping condition.) 

__ I have considered the factors outlined in the Checklist of Mitigating and 
Aggravating Circumstances. (Check ONLY IF action is based on misconduct. 
Attach a copy ofxxxxxxxx.) 
NOTE: Mitigating and aggravating circumstances are not relevant in a 
performance-based adverse action. 

DECISION: After reviewing all the material relied upon and giving full and impartial 
consideration to the circumstances surrounding the proposed action and the employee' s 
reply(ies), I have decided to: 

__ Cancel the proposed action in its entirety. 

__ Sustain the action as proposed. 

__ Reduce the penalty to __________ _ 

NOTE: Deciding officials cannot impose a more severe penalty than the one proposed. If 
additional facts come to light or the official feels strongly that a more severe penalty is 
warranted, the employee must be issued a new proposal and given additional time to reply, and 
the decision must be made by a higher level official. 

NAME/TITLE AND SIGNATURE OF DECIDING OFFICIAL AND DA TE 
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£8. ENCLOSURE 8 

SAMPLE MEMORANDUM OF WARNING 

MEMORANDUM FOR 

SUBJECT: Memorandum of Warning 

The purpose of this memorandum is to counsel and warn you concerning (e.g., failure to 
follow established written procedures). 

Details supporting this memorandum of counseling and warning are as follows. 

a. (All specifics, i.e., who, what, where, when, and how.) 

Your failure to has caused and created . Therefore, you are hereby on 
notice that it is your responsibility to . You are on further notice that any future 
failure to will not be tolerated. You are warned that any future incident as described 
above will result in appropriate administrative action. 

You are requested to sign and date the Acknowledge Receipt copy of this notice. Your 
signature does not indicate your agreement or disagreement with its content. Failure to sign will 
not void the content of this proposed action. 

I am available to explain policies or procedures related to this matter in order to preclude 
future recurrences. 

I acknowledge receipt of this notice. 

Employee's Signature 

(Name) 
(Title) 

Date 
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E9. ENCLOSURE 9 

SAMPLE NOTICE OF REQUIREMENTS - ATTENDANCE 

MEMORANDUM FOR 

Subject: Notice of Requirements - Attendance 

On several occasions I have discussed with you the detrimental effect your sporadic, frequent 
use of unscheduled leave has had on the efficiency of the Office. I have advised you 
that your leave use makes it difficult to assign work to you when your attendance is irregular. 
Regular attendance is considered a part of your job, i.e., a condition of employment. Further, 
absences from duty must be requested and approved in advance in order to eliminate the adverse 
effect unscheduled absences have on the accomplishment of our mission and on the morale of 
your co-workers. 

Your regular work schedule is Monday through Friday, from __ a.m. to __ p.m., with a 
30-minute lunch break. Your lunch break must be taken between the hours of 11 :30 a.m. and 
1:00 p.m., daily, effective the beginning ofthe next pay period, . If more time is 
needed for lunch, you must request approval for additional time in advance from me or, in my 
absence, from ----

In the event of absence due to illness: 

a. You are to personally notify me at not later than (enter time, usually within 
2 hours of normal start time) a.m. on the first day of any absence due to illness and on each 
succeeding day you are ill, unless you provide a statement signed by your health care provider 
documenting the duration of your illness. In order to assess whether I should require you to 
contact me daily regarding your absences, I must have your original health care provider' s 
statement before the end of your incapacitation period. If you choose to provide your 
documentation concerning your absence when you return to work, you must personally 
telephone me, or in my absence, to report the circumstances that necessitate your 
absence and to request that you be placed in the appropriate leave status each day that you are 
absent due to illness. can be reached at (enter phone number). If neither of us is 
available, you are to leave me a voice message explaining the nature of your illness and provide 
a telephone number where you can be reached. The fact that you leave such a message does not 
guarantee approval of your leave. 

b. You are to present to me, on the first day of your return to duty after your absence due 
to illness, administratively acceptable medical documentation to support your absence. 
Administratively acceptable medical documentation is a statement signed by your health care 
provider certifying that you were incapacitated for work. The statement should be dated, and 
should provide the inclusive date(s) of the incapacitation period and the nature of your 
incapacitation. Conclusory statements and subjective medical information will not be considered 
administratively acceptable. 
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c. The requirements outlined above are applicable for absences due to illness regardless 
of the type ofleave you request (e.g., sick, annual, leave without pay (LWOP)). Should you fail 
to follow these procedures or should a determination be made that your statement from your 
health care provider is not administratively acceptable, you will be subject to a charge of absence 
without leave (AWOL) and appropriate disciplinary action. 

For routine requests for leave: 

a. You are to request leave (i.e., sick, annual, L WOP, credit hours, or compensatory 
time) in advance for any routine medical appointments, including dental, optical, and family 
member medical appointments that require your absence from work. Your request to be absent 
must be made on OPM Form 71, "Application for Leave or Approved Absence," and be 
submitted to me at least 24 hours in advance of the scheduled appointment. Upon your return to 
work, you must provide me an original statement from your health care provider attesting to your 
presence for examination or treatment. The statement should be signed and dated and provide 
the time of your scheduled appointment and the amount of time spent at the facility. 

b. If you request leave for family medical care (i.e., to provide care for a family member 
as a result of physical or mental illness, injury, pregnancy, or childbirth; or for medical, dental, 
or optical examination or treatment); for bereavement (i.e., to make arrangements necessitated by 
the death of a family member or to attend the funeral of a family member); or for required 
absence for adoption-related purposes, you must request leave at least 24 hours in advance 
utilizing OPM Form 71 . In cases where advance approval is not possible, you must personally 
telephone me, or in my absence, not later than _ _ a.m. to report the circumstances 
necessitating your absence. 

c. All requests for annual leave (or LWOP, compensatory time, credit hours, etc.) must 
be made on OPM Form 71 at least 24 hours in advance, except in the case of a bona fide 
emergency. l will determine whether the emergency justifies approval of leave. In my absence, 
____ will make the determination. You will be required to bring in acceptable 
documentation supporting the necessity for emergency leave. This documentation should be 
submitted to me on the first day you return to work from leave. Telephone requests for 
emergency leave must be made by you personally by __ a.m. If you are unable to reach me, 
you must contact . If neither of us can be reached, you must leave a message that 
includes a telephone number where you can be contacted. The fact that you leave such a 
message does not guarantee approval of your absence. 

Should you fail to follow the procedures outlined above, should it be determined that your 
unscheduled absence is not a bona fide emergency, or should a determination be made that the 
documentation you present to support your request is not acceptable, you will be subject to a 
charge of AWOL and appropriate disciplinary action. 

A copy of this memorandum will be retained in my file. However, this notice of 
requirements is not a disciplinary action and will not be made a matter ofrecord in your Official 
Personnel Folder. It is issued with the intent of impressing upon you the detrimental effect your 
excessive leave has upon the efficient operation of this office. lt is expected that this notice will 
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cause you to take corrective action on your own to improve your rec.ord of leave use and 
attendance. 

I will review these requirements and your attendance record 6 months after you receive this 
memorandum. If your attendance has shown satisfactory improvement within this period, I will 
remove the memorandum from my file. If satisfactory improvement is not shown within the 
6-month period, the contents of this memorandum shall continue untiJ I determine that the 
restrictions are no longer needed. 

If you have a problem that you believe is impacting your ability to maintain a regular work 
schedule, you may seek assistance from the Employee Assistance Program (EAP). Official time 
will be granted for an initial visit if you avail yourself ofEAP. I assure that discussions with the 
counselor are private matters that will not be disclosed to anyone, including me, without your 
permission. An EAP Counselor may be reached at (703) 692-8917. 

You are requested to sign and date the Acknowledge Receipt copy of this notice. Your 
signature does not indicate your agreement or disagreement with its content. Failure to sign will 
not void the content of this proposed action. 

I am available at any time to discuss with you the content of this memorandum. 

I acknowledge receipt of this notice. 

(Name) 
(Title) 

Signature Date 
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ElO. ENCLOSURE 10 

SAMPLE MEMORANDUM OF RETURN TO DUTY - MEDICAL 

MEMORANDUM FOR 

SUBJECT: Return to a Regular, Full-time Work Schedule 

This memorandum concerns your failure to work a regular, full-time work schedule. You 
were diagnosed with the condition of by letter dated . Your physician, 
Dr. stated that your condition is . Since that time, you have been 
substantially absent from the workplace. Specifically, between the pay periods ending 

----and you have used approximately __ hours of annual leave, __ 
hours of sick leave, __ hours of leave without pay, and __ hours of donated leave. 

While your health remains a concern to me, your substantive, continuing absences are 
placing a burden on the remaining staff, as they and I have to perform the duties normally 
assigned to you as well as our own. ln addition, your frequent absences make it difficult for me 
to manage the day-to-day work assignments for this organization. As such, your continuing 
absence has resulted in a disruption to the efficiency of the operations of this office. 
Based on the above, you are hereby directed to return to work on a regular, full-time basis not 
later than . If you are unable to return to work on a regular, full-time basis on ___ _, I need to know when you will be able to. In addition, if you are unable to return to 
work on a regular, full-time basis, I may have to initiate your removal from your position and the 
Federal service. 

If you are unable to return to work because you have a serious health condition, you may be 
entitled to a total of 12 workweeks of unpaid leave in accordance with the Family and Medical 
Leave Act (FMLA). A fact sheet that explains FMLA is at Enclosure l. If you plan to invoke 
your FMLA entitlement, your physician(s) must complete Form WH-380, "Certification of 
Health Care Provider (Family and Medical Leave Act of 1993)," at Enclosure 2. If you have any 
questions regarding any of the enclosures to this memorandum, please contact ___ _ 
Employee Relations Specialist, Human Resources Directorate, Labor Management and 
Employee Relations, at (703) _-__ . 

I hope that all has gone well with your treatment and look forward to your return to a regular, 
full-time work schedule on ----

Please sign and date the receipt acknowledgment copy of this correspondence and return it in 
the enclosed self-addressed envelope (Enclosure 3). Your signature does not mean that you 
agree or disagree with this letter. Failure to sign the receipt acknowledgment will not void its 
content. 
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Enclosures: 
As Stated 

Acknowledge Receipt: 

Signature 

Sincerely, 

(Supervisor Name) 
(T itle) 

Date 
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Ell. ENCLOSURE 11 

SAMPLE NOTICE OF DISCHARGE DURING PROBATIONARY PERIOD 

MEMORANDUM FOR 

SUBJECT: Notice of Discharge During Probationary Period 

The purpose of this memorandum is to notify you of the decision to discharge you during 
your probationary period from the position of with the and from the 
Federal service, effective close of business ----

This action is supported by the following. 

a. (All specifics, i.e., who, what, where, when, and how.) 

There are no appeal rights to this actjon unless you allege that your discharge was taken 
because of ( l) partisan political reasons, (2) marital status, or (3) conditions arising before 
appointment, and that the action is based on improper procedure. An appeal may also be based 
on discrimination because of race, color, religion, sex, national origin, handicapping condition, 
or age (provided that at the time of the alleged discriminatory action, you were at least 40 years 
of age) but only if it is raised in addition to partisan political reasons, marital status, or improper 
procedure. 

Your petition of appeal must be filed in writing anytime during the period beginning with the 
day after the effective date (i .e., of the action being appealed until not later than 30 
calendar days of the effective date. You may not file your appeal before the effective date of the 
action. The appeal must be filed in writing with the Merit Systems Protection Board (MSPB). 
You may file at the following address, or, as the MSPB has different geographical locations, a 
more appropriate address. 

Chief, Washington, D.C., Regional Office 
U.S. Merit Systems Protection Board 
Skyline Place #2, 5203 Leesburg Pike, Suite 1109 
Falls Church, VA 22041 -3473 

Your appeal must set forth your reason(s) for contesting this decision to discharge you with 
such proof and pertinent documents as you are able to submit. If you do not submit your appeal 
within the cited timeframe, it may be dismissed as untimely unless a good reason for the delay is 
shown. The administrative judge will provide an opportunity to show why the appeal should not 
be dismissed as untimely. 

A copy of the MSPB appeal form is enclosed. Access to a copy of the MSPB rules and 
regulations is available by contacting of the Washington Headquarters Services, 
Human Resources Directorate, Labor and Management Employee Relations Division. You may 
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contact at (703) _ -_ _ to schedule an appointment. Should you decide to file an 
appeal, be sure to specify in Part II, Item 8, on the appeal form the following agency address. 

Department of Defense 
Washington Headquarters Services 
Human Resources Directorate 
Labor and Management Employee Relations Division 
2521 S. Clark Street, Suite 5100 
Arlington, VA 22202 

You are asked to sign and date the Acknowledge Receipt copy of this memorandum. By 
doing so, you will not forfeit any of the rights mentioned herein. Your signature does not 
indicate your agreement or disagreement with this action . Your failure to sign will not void the 
content of the memorandum. 

Enclosures: 
As Stated 

Acknowledge Receipt: 

Signature 

(Supervisor Name) 
(Title) 

Date 
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El2. ENCLOSURE 12 

SAMPLE LEITER OF REPRIMAND 

MEMORANDUM FOR 

SUBJECT: Letter of Reprimand 

The purpose of this memorandum is to advise you that I am officially reprimanding you for 

Details supporting this reprimand are as follows. 

a. (All specifics, i.e., who, what, where, when, and how.) 

The incident(s) cited above reflect(s) behavior on your part that is totally unacceptable and 
will not be condoned. Therefore, this action is being taken to stress upon you the need for more 
responsible behavior on your part, and to emphasize the intolerance of this organization toward 
such misconduct as cited in the preceding paragraph(s). This reprimand is considered to be 
constructive and corrective in nature. The proposed penalty is consistent with Office of the 
Secretary of Defense Administrative lnstruction No. 8, "Disciplinary and Adverse Actions." 

A copy of this reprimand will be filed in your official personnel folder for a period not to 
exceed 2 years from the date you receive it. 

You have the right to grieve this decision according to the agency administrative grievance 
procedure set forth in Office of the Secretary of Defense Administrative Instruction No. 37, 
"Employee Grievances." If you choose to grieve this action, you must submit your grievance in 
writing to the address below, for receipt no later than 15 calendar days after your receipt of this 
decision. Your grievance must identify you by name, title, grade, and organizational unit. You 
must state the exact nature of your grievance and the corrective or remedial action you are 
seeking. 

Department of Defense 
Washington Headquarters Services 
Human Resources Directorate 
Labor and Management Employee Relations Division 
2521 S. Clark Street, Suite 5100 
Arlington, VA 22202 

You are entitled to represent yourself or you may choose as your representative an attorney 
or other representative to assist you in the preparation and presentation of your grievance. Your 
representative may not be a member of the Human Resources Directorate staff; an Equal 
Employment Opportunity manager, investigator counselor, or specialist; or anyone whose 
service as a representative would result in a conflict or apparent conflict of interest or position, 

44 ENCLOSURE12 



Al 8, May 7, 2008 

conflict with the priority needs of the agency, or cause unreasonable costs to the Government. 
You must make all arrangements for and pay all costs associated with representation. Any 
choice of representative or change in representative must be designated in writing and include 
your representative's name, address, and phone number; be signed and dated by you; and be 
submitted with your grievance. If your representative is an employee of the Washington 
Headquarters Services, Human Resources Directorate, Labor and Management Employee 
Relations Division (LMER) customer-serviced area, he or she is also entitled to official time to 
assist you in the presentation of your grievance, if he or she is in a duty status. He or she must 
make arrangements for the use of official time for this purpose with his or her supervisor. 

You are not entitled to use Government resources, such as typing assistance, copy machines, 
typewriters, or word processing equipment; facsimile transmission equipment; or supplies and 
material, including letterhead or bond paper, envelopes, etc., in preparing your grievance. 
Furthermore, you are not entitled to official time to prepare (organize and reproduce materials, 
compose, type, etc.) your grievance. You are cautioned that use of any of these resources may 
result in the initiation of further discipl inary action against you. 

You are entitled to a reasonable amount of official time to present your grievance if you are 
in a duty status. Arrangements for the use of any official time for this purpose must be made 
with your supervisor. 

Should you desire additional information, ofLMER will provide you guidance 
relative to procedures and make pertinent regulations available for your review. If you and/or 
your representative wish to review this material, please call at (703) _-__ to 
schedule an appointment. You are entitled to a reasonable amount of official time to obtain such 
official information if you are in a duty status and request and schedule the time for this purpose 
in advance from your supervisor. 

Please sign and date the Acknowledge Receipt copy of this decision. Your signature does 
not indicate your agreement or disagreement with this action. Failure to sign will not void the 
content of this notice. 

Acknowledge Receipt: 

Signature 

(Supervisor Name) 
(Title) 

Date 
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E13. ENCLOSURE 13 

SAMPLE NOTICE OF PROPOSED SUSPENSION OF 1-14 DAYS 

MEMORANDUM FOR 

SUBJECT: Notice of Proposed Suspension 

The purpose of this memorandum is to advise you that I propose to suspend you from a duty 
and pay status from your position of for __ calendar days for ___ _ 

Details supporting this proposed action are as follows. 

a. (All specifics, i.e., who, what, where, when, and how.) 

The incident cited above reflects behavior on your part that is totally unacceptable and will 
not be condoned. Therefore, this proposed action is being taken to stress upon you the need for 
more responsible behavior on your part, and to emphasize the intolerance of this organization 
toward such misconduct as cited above. This proposed suspension is considered to be 
constructive and corrective in nature and for such cause as to promote the efficiency of the 
service. The proposed penalty is consistent with Office of the Secretary of Defense 
Administrative Instruction No. 8, "Disciplinary and Adverse Actions." 

You have the right to reply to this proposal in person, in writing, or both, stating why this 
proposed action should not be taken. You may submit affidavits and other documentary 
evidence to support your reply. Any reply should be made to no later than 10 
calendar days after you receive this notice. You may schedule an appointment to reply in person 
at . If more time is needed for the preparation of your reply, you must request an 
extension in writing from explaining why you need more time within the stated time 
period. Your reply will be given full and fair consideration. Whether you reply or not, you will 
receive a written notice of final decision. You will remain in a duty status during the notice 
period, and any absence during this period will be charged appropriately. 

You have the right to select an attorney or other representative to assist you in the preparation 
and presentation of your reply. However, you may not choose a member of the Washington 
Headquarters Services Human Resources Directorate staff; an agency Equal Employment 
Opportunity manager, counselor, investigator or specialist; or anyone whose service as a 
representative would result in a conflict or apparent conflict of interest or position, conflict with 
the priority needs of the agency, or cause unreasonable costs to the Government. Any choice of 
representative or change in representative must be designated in writing; include your 
representative's name, address, and phone number; be signed and dated by you; and be submitted 
to . You may request a reasonable amount of official time to prepare and present 
your reply if you are in a duty status. Arrangements for the use of official time for this purpose 
must be made with me. You must make all arrangements for and pay all costs associated with 
representation. Your representative, if an employee of the Washington Headquarters Services 
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Human Resources Directorate-serviced area, may also request a reasonable amount of official 
time for these purposes if he or she is in a duty status. He or she must make arrangements for the 
use of official time for such purpose with his or her supervisor. 

The material being relied upon to support the reasons for this proposed action, to include 
documents and applicable regulations, are available for review by you and/or your 
representative. If you and/or your representative wish to review the material, please contact me 
at to schedule an appointment. 

Please sign and date the Acknowledge Receipt copy of this memorandum. Your signature 
does not indicate your agreement or disagreement with this action. Failure to sign will not void 
the content of the memorandum. 

I am available to explain policies or procedures related to this matter in order to preclude a 
recurrence. 

Acknowledge Receipt: 

Signature 

(Supervisor Name) 
(Title) 

Date 
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El4. ENCLOSURE 14 

SAMPLE NOTICE OF DECISION ON PROPOSED SUSPENSION OF 1-14 DAYS 

MEMORANDUM FOR 

SUBJECT: Notice of Decision on Proposed Suspension of (Number of) Days 

On __ , you were advised of the proposal to suspend you from a duty and pay status for 
__ calendar days for . By that same memorandum, you were advised that you had 
10 days to reply orally, in writing, or both to the proposed action. You (did/did not) reply. 

In making this decision, I have carefully and objectively reviewed the charge and 
specification in the Notice of Proposed Suspension, the supporting evidence in the record, and 
your written reply from the address below (if one was made). 

(Address information included in the response if one was made.) 

After full consideration of all the facts, I find that (Insert what was found and whether the 
incident occurred or did not occur. If a reply was made, discuss why it was/was not persuasive.) . 
My review has led me to conclude that the charge(s) stated in the (date) Notice of Proposed 
Suspension (is(are)/is(are) not) supported by a preponderance of the evidence. 

(In determining the appropriate penalty, write out the penalty factors considered.) 

After careful deliberation of the above, I find that the severity of the incident and the possible 
repercussions outweigh the mitigating factors and a (number of days) suspension is warranted. 
This discipline is considered corrective in nature. Please note that any further misconduct on 
your part could result in more severe disciplinary action, up to and including your removal from 
Federal service. 

You have the right to grieve this decision according to the agency administrative grievance 
procedures set forth in Office of the Secretary of Defense Administrative Instruction No. 37, 
"Employee Grievances." If you choose to grieve this action, you must submit your grievance in 
writing to the following address for receipt no later than 15 calendar days after your receipt of 
this decision. Your grievance must identify you by name, title, grade, and organizational unit. 
You must state the exact nature of your grievance and the corrective or remedial action you are 
seeking. 

Director, Human Resources Directorate 
Washington Headquarters Services 
Attention: Labor and Management Employee Relations Division 
2521 South Clark Street, Suite 5100 
Arlington, VA 22202 
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You are entitled to a reasonable amount of official time to present your grievance if you are 
in a duty status. Arrangements for the use of any official time for this purpose must be made 
with your supervisor. 

You are entitled to represent yourself or you may choose as your representative an attorney 
or other representative to assist you in the preparation and presentation of your grievance. Your 
representative may not be a member of the Human Resources Directorate staff; an Equal 
Employment Opportunity manager, investigator, counselor, or specialist; or anyone whose 
service as a representative would result in a conflict or apparent conflict of interest or position, 
conflict with the priority needs of the agency, or cause unreasonable costs to the Government. 
You must make all arrangements for and pay all costs associated with representation. Any 
choice of representative must be designated in writing and include your representative's name, 
address, and phone number; be signed and dated by you; and be submitted with your grievance. 
Similarly, any change in representative must be submitted in writing to the Director, Human 
Resources Directorate, at the address listed above. The representative, if an employee of the 
Washington Headquarters Services Human Resources Directorate-serviced area, is also entitled 
to official time to assist you in the presentation of your grievance if he or she is in a duty status. 
He or she must make arrangements for the use of official time for this purpose with his or her 
supervisor. 

You are not entitled to use Government resources, such as typing assistance, copy machines, 
typewriters, or word processing equipment; facsimile transmission equipment; or supplies and 
material, including letterhead or bond paper, envelopes, etc., in preparing your grievance. 
Furthermore, you are not entitled to official time to prepare (organize and reproduce materials, 
compose, type, etc.) your grievance. You are cautioned that use of any of these resources may 
result in the initiation of further disciplinary action against you. 

Should you desire additional information, of the Labor and Management 
Employee Relations Division, Human Resources Directorate, will provide you with guidance 
relative to procedures and make pertinent regulations available for your review. If you and/or 
your representative wish to review this material, please call at (703) 699-__ to 
schedule an appointment. You are entitled to a reasonable arnount of official time to obtain such 
official information if you are in a duty status and request and schedule the time for this purpose 
in advance from your supervisor. 

Please sign and date the Acknowledge Receipt copy of this decision. Your signature does 
not indicate your agreement or disagreement with this action. Failure to sign will not void the 
content of this notice. 
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Signature 

(Deciding Official Name) 
(Title) 

Date 
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E15. ENCLOSURE 15 

SAMPLE NOTICE OF PROPOSED ADVERSE ACTION - SUSPENSION 
OF 15 DAYS OR MORE, REDUCTION IN GRADE OR REMOVAL 

MEMORANDUM FOR 

SUBJECT: Notice of Proposed Suspension, Reduction in Grade or Removal 

The purpose of this memorandum is to advise you that I propose to suspend you from a duty 
and pay status from your position of for __ calendar days for . A 
decision will be effected not earlier than 30 calendar days following your receipt of this notice. 

Details supporting this proposed action are as follows. 

a. All specifics (i.e., who, what, where, when, and how.) 

The incident cited above reflects behavior on your part that is totally unacceptable and will 
not be condoned. Therefore, thfa proposed action is being taken to stress upon you the need for 
more responsible behavior on your part, and to emphasize the intolerance of this organization 
toward such misconduct as cited above. This proposed suspension is considered to be 
constructive and corrective in nature and for such cause as to promote the efficiency of the 
service. The proposed penalty is consistent with the Office of the Secretary of Defense 
Administrative Instruction No. 8, "Disciplinary and Adverse Actions." 

You have the right to reply to this proposal in person, in writing, or both, stating why this 
proposed action should not be taken. You may submit affidavits and other documentary 
evidence to support your reply. Any reply should be made to no later than 10 
calendar days after you receive this notice. You may schedule an appointment to reply in person 
at . If more time is needed for the preparation of your reply, you must request an 
extension in writing from explaining why you need more time within the stated time 
period. Your reply will be given full and fair consideration. Whether or not you reply, you will 
receive a written notice of final decision . You will remain in a duty status during the notice 
period, and any absence during this period will be charged appropriately. 

You have the right to select an attorney or other representative to assist you in the preparation 
and presentation of your reply. However, you may not choose a member of the Washington 
fleadquarters Services Human Resources Directorate staff; an agency Equal Employment 
Opportunity manager, counselor, investigator, or specialist; or anyone whose service as a 
representative would result in a conflict or apparent conflict of interest or position, conflict with 
the priority needs of the agency, or cause unreasonable costs to the Government. Any choice of 
representative or change in representative must be designated in writing; include your 
representative' s name, address, and phone number; be signed and dated by you; and be submitted 
to . You may request a reasonable amount of official time to prepare and present 
your reply if you are in a duty status. Arrangements for the use of official time for this purpose 
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must be made with me. You must make all arrangements for and pay all costs associated with 
representation. Your representative, if an employee of the Washington Headquarters Services 
Human Resources Directorate-serviced area, may also request a reasonable amount of official 
time for these purposes if be or she is in a duty status. He or she must make arrangements for the 
use of official time for such purpose with his or her supervisor. 

The material being relied upon to support the reasons for this proposed action, to include 
documents and applicable regulations, are available for review by you and/or your 
representative. If you and/or your representative wish to review the material, please contact me 
at to schedule an appointment. 

Please sign and date the Acknowledge Receipt copy of this memorandum. Your signature 
does not indicate your agreement or disagreement with this action. Failure to sign will not void 
the content of the memorandum. 

I am available to explain policies or procedures related to this matter in order to preclude a 
recurrence. 

Acknowledge Receipt: 

Signature 

(Supervisor Name) 
(Title) 

Date 

52 ENCLOSURE15 



Al 8, May 7, 2008 

E l6. ENCLOSURE 16 

SAMPLE NOTICE OF DECISION ON PROPOSED ADVERSE ACTION - SUSPENSION 
OF 15 DAYS, REDUCTION IN GRADE OR MORE OR REMOVAL 

MEMORANDUM FOR 

SUBJECT: Notice of Decision on Proposed ___ _ 

This is my decision on your proposed . By memorandum dated and 
received by you on you were informed of a proposal to you from your 
position of and the Federal service, for . By that same memorandum, you 
were advised that you had 10 days to reply orally, in writing, or both to the proposed action . 
You (did/did not reply). 

In making this decision, l carefully and objectively reviewed the charge and specification in 
the Notice of Proposed Suspension, the supporting evidence in the record, and your written reply 
from the address below (if one was made). 

(Address infonnation included in the response if one was made.) 

After full consideration of all the facts, l find that (Insert what was found and whether the 
incide

0

nt occurred or did not occur. If a reply was made, discuss why it was/was not persuasive.) 
My review has led me to conclude that the charge(s) stated in the Notice of 
Proposed Suspension, (is (are)/is (are) not) supported by a preponderance of the evidence. 

(In determining the appropriate penalty, write out the penalty factors considered.) 

After careful deliberation of the above, I find that the severity of the incident and the possible 
repercussions outweigh the mitigating factors and is warranted. 

You have the right to appeal this action to the Merit Systems Protection Board (MSPB). If 
you choose to appeal this action, your petition of appeal must be filed in writing anytime during 
the period beginning the day after the effective date of the action being appealed, but no later 
than 30 calendar days after the effective date of the action you are appealing. You may not file 
your appeal before the effective date. The appeal must be filed in writing with MSPB. You may 
file at the following address, or, as the MSPB has different geographical locations, a more 
appropriate address. 

Chief, Washington, D.C., Regional Office 
U.S. Merit Systems Protection Board 
Skyline Place #2, 5203 Leesburg Pike, Suite 1109 
Falls Church, VA 22041-3473 
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Your appeal must set forth your reason(s) for contesting this decision with such proof and 
pertinent documents as you are able to submit. If you do not submit your appeal within the cited 
timeframe, the administrative judge may dismiss it as untimely unless a good reason for the 
delay is shown. You will be provided the opportunity to show why the appeal should not be 
dismissed as untimely. 

A copy of the MSPB Appeal Form, with instructions, is attached. Access to a copy of the 
MSPB rules and regulations is available at major libraries and on the Internet in many locations, 
such as www.mspb.gov. You may also obtain a copy by contacting of the 
Washington Headquarters Services, Human Resources Directorate. You may contact him or her 
at (703) 699-__ to make an appointment. Should you decide to file an appeal, be sure to 
specify on the appeal form the following agency address. 

Department of Defense 
Washington Headquarters Services 
Human Resources Directorate 
Labor and Management Employee Relations Division 
2521 S. Clark Street, Suite 5100 
Arlington, VA 22202 

Please sign and date the Acknowledge Receipt copy of this notice and return to me in the 
self-addressed stamped envelope. Your signature does not indicate your agreement or 
disagreement. Failure to sign will not void the content of this memorandum. 

Acknowledge Receipt: 

Signature 

(Deciding Official Name) 
(Title) 

Date 
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